Pursuit of Excellence

JOTI JOURNAL

(BI-MONTHLY)

-
O
=
-
O
[ e
A
Z
>
-

APRIL 2024

MADHYA PRADESH STATE JUDICIAL ACADEMY
JABALPUR

¥%T0C TdY




MADHYA PRADESH STATE JUDICIAL ACADEMY, JABALPUR

GOVERNING COUNCIL

Hon'ble Shri Justice Ravi Malimath Chief Justice

& Patron
Hon'ble Shri Justice Vivek Agarwal Acting Chairman
Hon'ble Shri Justice Gurpal Singh Ahluwalia Member
Hon'ble Smt. Justice Sunita Yadav Member
Hon'ble Shri Justice Maninder Singh Bhatti Member
Director, M.P. State Judicial Academy Member Secretary

[

FOUNDER OF THE INSTITUTE AND JOTI JOURNAL
Hon'ble Shri Justice U.L. Bhat
Former Chief Justice, High Court of M.P.

EDITOR
Krishnamurty Mishra
Director

ASSOCIATE EDITORS
Padmesh Shah, Additional Director, Tajinder Singh Ajmani, OSD,
Dr. Dharmendra Kumar Tada, Faculty Sr., Manish Sharma, Faculty Jr.-1,
Smt. Saeeda Vinita, Faculty Jr.-11, Amit Singh Sisodia, Officer on Special Duty,
Ku. Nidhi Modita Pinto, Deputy Director, Smt. Namita Dwivedi, Assistant Director



JOTI JOURNAL APRIL - 2024
SUBJECT - INDEX

Editorial
29
PART — |
(ARTICLES & MISC))
1 Photographs 31
2 Transfer of Hon’ble Shri Justice Sujoy Paul to High Court for 37
the State of Telangana
3 Hon’ble Shri Justice Rohit Arya demits Office 38
4 Our Legends — Hon’ble Shri Justice G.P. Singh 39
5 Introduction to Bharatiya Nyaya Sanhita, 2023 44
6 Overview of Bharatiya Sakshya Adhiniyam, 2023 65
PART-II
(NOTES ON IMPORTANT JUDGMENTS)
Act/ Topic Note No. Page No.
APPRECIATION OF EVIDENCE:
ARG Dl Hedldh:
— See sections 3 and 32 of the Evidence Act, 1872.
— <O A IffAfEH, 1872 HI ORIV 3 U4 32| 64 111

CIVIL PROCEDURE CODE, 1908

fafaer ufsrar <far, 1908
Section 10 — (i) Stay of suit — Applicability — Whether applies to proceedings
of other nature instituted under another statute? Held, No.
(i) Suit for title and application for probate — Scope of proceeding — Whether
simultaneous pendency of these two will attract section 10 CPC? Held, No.
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gRT 10 — (i) 91§ & AP AT ST — yArgal — 7 Jg bl 3
wAfafert & ded AR o= UBf 31 SRR IR ] gdT 27 S/ae,
GEI
(ii) Wee & foTu 3mded iR W & forv 91 — SriaE! &1 foar &
— TIT 39 TFI BT TP A1 fIaReEl 891 9RT 10 1. 9. 1. BT g
HT? JaETiRd, TE | 51 89
Section 96, Order 3 Rules 2 and 4, Order 20 Rule 12 and Order 23 Rule 3
— See section 6 of the Hindu Succession Act, 1956.
¢RT 96, QY 3 9 2 TF 4, ™ 20 9w 12 wd Q™ 23 7w 3
— ¢ fFg IR 1 aH,1956 & &RT 6 | 69 121
Order 6 Rule 17 and Order 41 Rule 23-A — (i) Remand — Scope of — Until
and unless re-trial is found necessary, the case cannot be remanded back.
(i) Proviso of section 22 (2) — Applicability — Suit is for declaration of title and
not for specific performance of contract — The proviso is applicable in cases of
specific performance of contract — Applying it on a title suit, held illegal.
AT 6 T 17 W9 MY 41 A 23— — (i) R — AR — o9 d&
% g1 fOaRor Jrawaes T8 U Sl ©, UhRoT &7 ReArs 7 fHar o
HohdT |
(i) gRT 22(2) BT Wb — TAAT — TG WIHE D "9on & folg =
& dfder & fafAfd< ure= & foy — I uraem |fder & AFfde ures
% qIa] R AN BIAT & — 39 W & 918 R AN DAL, (e AT 137 |
52 90
Order 7 Rule 14 (4), Order 8 Rule 1-A (4) (a), Order 13 Rule 1 (3), Order
14 Rule 21, Order 16 Rules 14 & 21 and Order 18 Rule 3-A — See sections 120,
135 to 139, 154 and 155 of the Evidence Act, 1872.
Y 7 9 14 (4), 3 8 91— (4) (@), 3= 13 99 1 (3),
MY 14 99 21, QW 16 9 14 IR 21 TI T 18 A TH 3—=
— T A1y AT, 1972 BT IR 120, 135 | 139, 154 UG 155 |
67 117
Order 22 Rule 4 and Order 23 Rule 1 (3) — Suit instituted against dead persons
— Held, such suit is a nullity since the very inception — Treating it to be a formal
defect, prayer for withdrawal of suit with liberty to file fresh suit should have
been allowed.
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3T 22 A 4 d o< 23 99 1 (3) — 7 afad & fawg dRwd ag
— AT, VAT aT8 URY I & 3ihd o — Iad FS Bl Ureius Ffe
A U AT a1 ARYT &R &I WAFAdT & A1 91 iU o Bl
IrgAfT & I ARy ot | 53 92

Order 37 Rule 3(5) — Summary suit — Leave to defend — Held, at this stage the
court has only to determine if any triable issue is shown by the defendants.
amaer 37 A 3(5) — wiferaT arg — wfererr & forg srgAfa — arfAfeiRa,
39 YA R AT d o I8 [uiRa &= g & Far gfoardmmor
33 frarig faaree kT &= ® 2 54 93

CONSUMER PROTECTION ACT, 1986

SUHIaT WRET0T e, 1986
Section 12 — Theft of vehicle — Whether repudiation of claim is justified? Held,
No — If police is informed immediately about the theft but some delay is caused
to submit insurance claim, it cannot be repudiated on the ground of violation of
conditions of policy.
gRT 12 — T8 AN — T &1d BT 3RATRI g of ? ifafeiRa,
Te — af gford & Iy & gar debrd < & TS off w_g W gran
URId DY H R fdcld gorm 8l a9 A1 911 urferdl &1 ol & Soctad
6 IMMER IR I DR el fHar o FHhaT1| 55 94

CRIMINAL PROCEDURE CODE, 1973

gue yfar Higdn, 1973
Sections 91 and 202 — Power to summon a document — Court is empowered to
call any document u/s 91 of the Code which is necessary for fair proceeding in
the case.
gRIG 91 TG 202 — SIS DI AEA B DI Afdd — ITATAT DT Al
DI GRT 91 & AId IE ARBIRAT 8 b a8 P 1 A ATgd PR
AHAT & Sl fb YHRT & fAwer HRaE & fore anawgs & |

*56 96

Sections 167(2) and 173(2) & (8) — Default bail — When such right is not
available? On the ground of incomplete charge sheet or investigation pending
for other accused would not entitle accused to claim right to get default bail.
gRIG 167(2) Td 173(2) 3R (8) — @fpw SHMA — H9 VT ATBR
IUS T8l BIAT? — IAYYT ARIRT U AT 3= Al & Ty e fee
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M @ JMMER W AR AfKIHA STHMAT UK B BT ABR 2] |
57 97
Section 173 (8) — See sections 420 and 468 of the Indian Penal Code, 1860.
gRT 173 (8) — <W HRAII GUS HfEdl, 1860 B TRV 420 Ud 468 |
86 160
Section 173 (8) r/w/s 158 — Further investigation and re-investigation — Scope.
ERT 173 (8) HEUST &RT 158 — IR IV Td Y: <IN — IR |
58 98
Sections 190, 202 and 203 — (i) Dismissal of first complaint — Maintainability
of subsequent complaint — Order of dismissal u/s 203 of CrPC is no bar to
entertain second complaint on the same facts, but it can be done only in
exceptional circumstances.
(if) Summoning of accused — Nature of order — Duty of Magistrate.
gRTG 190, 202 TG 203 — (i) U¥¥ uRare &1 WIRS 81 — gwamad
qRaTe & T — HRT 203 VS UiHAT GRAT & e gRare
GRS fh ST R =T d2d IR gHR uRare R 3R &- 3§ $Ig qren
T8l 2, fog I8 dad vare vy yRRfaE # & fear 51 d&ar 2 |
(ii) JTMGFT DI THH SR AT SET — AR BT Uhid — ARG S BT
HA | 59 99
Section 389(1) — Suspension of conviction — Parameters to be considered,
summarized.
gRT 389(1) — cWRIfg @1 feed — far # foy 9@ I AUcEs
IR | 60 101
Section 397 — (i) Revision — Maintainability.
(i1) Release of property — In lieu of fixed deposit.
gRT 397 — (i) YIET0T — UIyOiRIeT |
(i) FUfed 1 SH=E — AAfS S B R ¥ 61 104
Sections 438 and 439 (2) — (i) Anticipatory Bail — Grant of.
(if) Whether cancellation of bail amounts to setting aside erroneous bail order?
Held, No.
TRV 438 TG 439 (2) — (i) 31FUH SHMT — USH fHar ST |
(ii) R STATIA BT YqaaRvl, FfEYol ST Sae DI FRET B & FHH1
2? fafeiRa, =8l | 62 108
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Sections 451 and 457 — Interim custody — Held, on the date of application, there

was no intimation received by the court regarding initiation of proceedings for

confiscation — Hence, the bar under section 47-D would not be attracted and the

vehicle was liable to be released.

gRTY 451 UG 457 — 3AARA AR — ARG, s i fais

DI ST T HRIATE! AR BIF Haell BIg AT IR DI YT el

g8 ofl — I URT 47—9 &1 Ioid BT &1 BT & TG a8 BT g

fa ST AT o | 63 109

EVIDENCE ACT, 1872
|y AR, 1872

Sections 3 and 32 — (i) Criminal trial — Practice and procedure — Oral dying

declaration — Proof of — Prosecution has to prove that the deceased was in a fit

state of mind and was in a position to make oral dying declaration to the witness

or doctor.

(ii) “Interested witness” and “Related witness” — Law explained.

(iii) Un-exhibited document of prosecution — Whether it can be used?

¥RV 3 U9 32 — (i) MRS faaRer — gl iR ufrar — A 99

HIfcTds BT — YA — IS BT I8 AIed 1 8lal 2 b gaa

TR ARG eI § o7 iR |l a1 Kifhcas & a9 Aikas 99

Fifelds HAT o1 BT RAfT H o |

(i) “eaag el iR e e’ — fafy Jwsne 7|

(iii) JTPAATSTT U&T BT WERT SIS — FT ITADT SYART fhar oI

SEII 64 111

Sections 3, 8, 27 and 106 — See sections 201 and 302 of the Indian Penal Code,

1860.

gRIY 3, 8, 27 U4 106 — <@ AR GUS Hfedl, 1860 P &RIT 201 U

302 | 75 134

Section 32 (1) — See sections 364 and 364-A of the Indian Penal Code, 1860.

gRT 32 (1) — < 9RAY TUS AR, 1860 &1 &RV 364 Ud 364-F |
83 152

Section 63 — Photocopy of document (Will) — When can be admitted as

secondary evidence? Mere averment that original document is lost, would not

be sufficient.

gRT 63 — Sl (THRIE) & BEAMM — fgdiad ded & w4 4 64

g BRM? — A I8 AfMGHe &A1 &I ol qxardel 9 & 147 T,

RISIREE 65 113
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Section 68 — Will — Validity and execution — Proof of.
gRT 68 — aHIId — [ASHFIAT g Asqred — gHo - |

66 114
Section 106 — See sections 302 and 498A of the Indian Penal Code, 1860.
gRT 106 — <34 MRAII SUS HfZdl, 1860 @I TR 302 Td 498 |

80 148
Sections 120, 135 to 139, 154 and 155 — (i) Party to a suit and witness in a suit
— Whether the phrase “plaintiff’s/ defendant’s witness” excludes the plaintiff or
defendant themselves, when they appear as a witness in their own case? Held,
No — Law explained.
(if) Production of documents during cross-examination — Whether law
differentiates between party to a suit and witness of a party? Held, No.
(iii) Trial of a suit — Recording of evidence — Duty of the court — Objectives of
rules for conducting civil proceedings summarised.
RIS 120, 135 ¥ 139, 154 TG 155 — (i) a1 H ULTHR AR arg § el
— Q7 9rel /9fare) w1 |nel, ardy ar ufaardy | e ®, 519 9 81ue
A H Al @ w9 H SuRed B 27 rauRa, T8l — Ay wwsmg 13 |
(i) IRToleT & SR SIS IR fhar ST — Far [ty feer arg @
TEHR AR A geTdR & el & 99 iR oxall & — IfAfiRa, 727 |
(i) 918 BT AR — AT PT 3ffFeRgd — IITd BT Haed — [NfdaT
PRIATEl & Fared & forg Al @ Seedl & ARIRE fhar |

67 117

EXCISE ACT, 1915 (M.P.)
MeHRT fefE, 1915 (W.0)
Sections 47-A(3)(a) and 47-D - See sections 451 and 457 of the Criminal
Procedure Code, 1973.
aRIY 47-H(3)(®) Td 47-° — <& T0S Ufehar Afadl, 1973 BT &RV 451
Uq 457 |
63 109
HINDU MARRIAGE ACT, 1955
fa=g faare aifdfm, 1955
Sections 13 (1) (i-a) and 13 (1)(i-b) — (i) ‘Cruelty’ — As a ground of divorce —
Conduct of one party, which adversely affects the other — It may be mental or
physical, intentional or unintentional — Has to be construed and interpreted
considering various factors.

JOTI JOURNAL — APRIL 2024 VI



Act/ Topic Note No. Page No.

(ii) ‘Desertion” — Heavy burden lies upon the party who seeks divorce on this
ground.

gR1q 13 (1)(i—P) T 13 (1)(i—@) — (i) T=aT1 — fAaE =BT FT1 R
— U U& BT ARV Sl TN R Ylddel UHTd STerdl 8 — Sl AFRIS
3FeFaT WRIRD, SFGSTHR AAaT 91 ST g1 8 Fehell & — (A= 3iR
fdae I oReT W) AR ax fear s @Ry |

(ii) SIS — THTR T YR IH U TR BRI Sl 39 YR R fAar8
=g =medr 2| 68 119

HINDU SUCCESSION ACT, 1956

feg ScRfraR afafs, 1956
Section 6 — (i) Partition Suit — Devolution of interest in coparcenary property
and rights of daughter.
(ii) Consent Decree — Compromise deed in a partition suit must include written
consent of all parties; decree by consent amongst some of the parties only in a
suit for partition of joint property, will be unlawful.
(iii) Duty of Advocate — Advocate cannot settle and compromise claim without
specific authorization from his client.
gRT 6 — (i) ICIR BT A1 — TSNS T | 2d &1 IRHA TG gl
D ATDR |
(i) FEAT TS — dear & g H UKd IS [deig § J49 getdmRl
@1 forRaa Heafa g9 a1fey; Sgad ¥l & dcdR & drg H YeThRI
H Y ddd HB d 7Y s FoHA d AR W URG fepl Y faeg
BT |
(iii) TEaaIT ®T Hoaw — I8 UTHR A A9y ufer urd fhy fa=m
ATl BT FHeiiar Ud UeRT 981 &R Adhdl 2 | 69 121
Sections 14 (2), 15 and 16 — Property acquired by a Hindu female in partition
— She had pre-existing right in the joint family property — She would be deemed
to have become the full owner thereof despite the fact that the partition deed
prescribed a limited estate for her — Upon her intestate death, her property
would devolve by way of succession as per sections 15 and 16 of the Act.
GRS 14 (2), 15 Td 16 — &g Al gr1 fawrew # aifSia dufed —
IAGT FIFd YRIR B Hufed § gd fde@E IR o — J=ift 99
e faorg o Wi |uaT uae &1 8 off W=y a8 qul @i Al
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SRAT — Sl MdAId 99 & SWid S9! Hufcd  SaRIEaR
AT BT gRIY 15 Td 16 B JTAR <RI BT | 70 123
INDIAN PENAL CODE, 1860
AR gUs g, 1860
Sections 84 and 302 — (i) Defence of insanity or unsoundness of mind — Burden
of proof — Accused has to establish legal insanity/unsoundness of mind at the
time of commission of offence — Standard of proof to prove the same is only
‘reasonable doubt’.
(if) Murder — Inference of legal insanity drawn — Conviction set aside and
appellant acquitted.
gRIY 84 T4 302 — (i) Sl U fdpd freadr o1 ufeRem — |qd &1
YR — JMYFd BT AR HIRG 8l q8I fAfds I=war / fasfa e
BT BT WIUT HRAT BN — I8 WIfdd B B TG BT AFD Gfdagad
Has' Bl
(i) 7= — faf¥e  faga facadr &1 ey Maren a7 — SwiifE sura
PR SdTerredl Bl qrvad far T3 | 71 124
Sections 104, 148, 149, 307 and 324 — Attempt to murder — Right of private
defence of property.
gRTG 104, 148, 149, 307 Ud 324 — BAT B DI YT — FUled Dl
UIIIC URRET &7 AR | 72 126
Section 149 — (i) Unlawful assembly — Liability of members — It has to be
established that the person constituting the assembly had shared the common
object of the assembly alongwith other members.
(i1) Unlawful assembly — Common object — Incident arose due to quarrel that
happened a day prior to the day of occurrence — Although, the accused had
assembled to teach a lesson to informant, there was no intention to cause death
— Common object not revealed from the record — Prosecution failed to prove
common object of unlawful assembly.
gRT 149 — (i) A fovg SHA — IS &1 S — I8 <1fud fdar
ST ARy fh S o)A dTel &fdd 9 o dedl & 91 o @
AT Sy dI A1en fhar |
(i) fafS fovg o9 — AT SSe — g1 a1 e & e faq g@
BU SRS & BRUT I8 "eAl I 8s — ldiid AR GaAThdl ol
gD A & o)) Uaid gV o fbhg SAd1 Sqaed J& HING Bl
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TEI T — AW A WA Iqa Uhe ol g3l — Ao fafer
fdg ST BT MY Igaed Alfdd HRA H 3rA%el VaT |

73 128
Sections 149 and 302 — (i) Murder — Proof of — Absence of FSL report.
(i) Unlawful assembly and murder — Involvement of co-accused — Test
identification parade was not conducted — No cogent statement regarding active
participation of co-accused persons and incriminating weapons were also not
recovered from their possession — Their presence on the spot was also found to
be doubtful — Held, co-accused rightly acquitted.
gRTS 149 TF 302 — (i) BT — AT — HRRH RAC BT 374919 |
(i) fafer e <19 3IR g — HEaiMigad &l AfeT<IdT — Ugam WS
TEI RIS Mg — HeIIWMgad Bl Aishy AfTQar & Hae § Py dDHYol
HUF el AT T 3R ITd Heol W DIg ANl D AJY W RES
TE Y — "eARd R 3@ IulRufa ff ey o8 18 — aifafeiRa,
ﬂgsﬁgaﬂ CARCALE IESESIECRE 74 131
Sections 201 and 302 — (i) Circumstantial evidence — Murder — In the statement
recorded u/s 313 accused has not furnished any explanation regarding his
knowledge of the place from where the parts of the dead body were recovered
— Adverse inference u/s 106 of the Evidence Act was drawn and motive was
also proved — Conviction upheld.
(ii) Discovery of fact — Words “Person accused of an offence” and “in the
custody of police” are separated by a comma (,) in section 27, thus they have to
be read distinctively — As soon as the accused or suspected person comes into
the hand of a police officer, he is in the custody of Police within the meaning
of sections 25 and 27.
(iii) Information by co-accused — Co-accused cannot be held guilty on the basis
of information already given by accused — The same information even if
voluntarily made by co-accused, cannot be used against him.
gRI¢ 201 U4 302 — (i) RN A6y — AT — oRT 313 & d8d
FHIT H AR o 9 WM & IR H (A TGN & v § Big
IR0 A2l fear € gl ¥ wWa & S w_Me fhy Y o — Ay
AAFTIH BT TRT 106 B T Ufddel By FepTelr 7 o 3R g W1
|ifdd gonm — Imfifg Rer -l 715 |
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(ii) T2 B WISl — IR BT MYk Afdd” AR “Yford oI I7fARet
" greal Bl URT 27 § TR gRT 31T fhar AT 2, 39 TR S=
faftre wy ¥ ygr ST =13y — S 81 SIRIYT A1 dicwer gfad ueb gford
MBI & BT H AT 8, I8 URT 25 AR 27 & 37ef H Yford o1 s7fARer
H I 2 |

(i) TE-3IRIad gRT &1 7T TSN — FE-3TMgad &I IMgad gRT gd
| QI8 ISR & IMMER W S A8l SEXT Sl Fhdl — da! SIHhRI
ol B Fe-AMgad gRT Weel | 4 T8 &, IS9P ITINT IAqD [
8l fhar ST Hehe | 75 134
Sections 201, 302 363, 366-A, 376(A), 376(2)(i), 376(2)(j), 376(2)(k) and
376(2)(m) — See sections 5(m) & 5(i) r/w/s 6 of Protection of Children from
Sexual Offences Act, 2012.

gIRTG 201, 302, 363, 366-P, 376(%F), 376(2)(F), 376(2)(3). 376(2)(c) Ta
376(2)(€) — < oifiTe SrURTET I ATABT BT HARETUT IfATIH, 2012 B
YRTT 5(S) IR 5(37) FEufed ORI 6 | 99 179
Section 294 — (i) Obscene acts — Mere filthy abuses used by accused — None
of the witnesses deposed anything about causing annoyance to others — As
annoyance being main ingredient, offence punishable u/s 294 IPC and section
3(1)(s) of the Act of 1989 not made out — Accused rightly acquitted.

(i) Criminal intimidation — Witness deposed that accused told him that he has
been rescued but if he came to his field he would be killed — Said intimidation
was conditional, so does not come under the purview of offence punishable
u/s 506 Part-11 of IPC and section 3(1)(r) of the Act.

(iii) Criminal appeal — Non appearance of appellant before the appellate Court
— Counsel of appellant and appellant himself did not appear on the date of final
hearing — Criminal appeal should be decided on merits based on contentions
mentioned in appeal memo.

gRT 294 — (i) 3Tl B — AYIT §RT Dbadl T4l el & TS —
et Y TaTE ¥ AR BT & FIRT B > R F g W T P —
& HIRT BT R Tch © — URT 294 3R ORT 3 (1) (@) & Acia
HURTY ST LT Il — YT Bl aIvgf S |

(ii) JMMORTED AT — e 9 HU= e f ifvwa = S99 Per fh
W 91 forar 1 2 Wfdbd IFR 98 3" Wd W T A 98 AR e
STTQAT — e\ 99rd off, $9felt YR gve Afedl &I &RT 506 W
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IR AR B arT 3 (1) (]) B d8d TSI AWM BT R H A8
AT |
(iii) SMURTIE S A — YA AT & FHel IdTerredl B srquiRerfa
— ardretredi iR ardiereil &1 siftraear e sifaw gears fadid o1 Sufkerd
T8l Y — AMURIED AW & Mo ardier smue # SfoctRaa dal &
YR WR I[U—alN R fHIT ST =12y | 76 138
Sections 299 and 304 — (i) Culpable Homicide — Appreciation of evidence —
Determination of nature of injury, whether caused by assault or it is accidental?
(if) Abscondence of the accused for three years — Whether this fact itself can be
treated as a sole ground for establishing his guilt? Held, No.
gRTG 299 UF 304 — (i) IMURTIES A I8 — AT BT HedlbT — Ul
DI Ui BT FGROT, R®IT 8Hel & BRUT IT UG BIR?
(ii) STYH B T AT Tb BIR IBAT — FIT 59 d2F Bl & IFD
JTRTET ‘bl WU B BT UHHTH SR AT STl Fehell 27 TaLTRd, a7 |
77 141
Sections 300 Exception 4, 302 and 304 Part Il — Murder or culpable homicide
not amounting to murder — Benefit of Explanation 4 to section 300 when
available?
RIS 300 TGP 4, 302 Td 304 9T 2 — BT IT BAT Dl Bife H 7 37
qTeAT SMURTEDG AT I — IRI—300 & FCIHIV—4 B AT 6 U]
BT ? 78 142
Sections 302, 304B and 498A — Murder or dowry death — Presumption —
Burden of proof.
gRTY 302, 304W UG 498% — BT fAAT ool g — SULRUN —
DI 9N | 79 145
Sections 302 and 498A - (i) Matrimonial cruelty and murder — Burden of
proof.
(i) Burden of proof — Facts especially within the knowledge — Until a prima
facie case is established by prosecution by proving all necessary elements, the
onus does not shift to the accused to show that no crime was committed.
gRIY 302 Td 498% — (i) daTfedh o3l AR TAT — I BT 4R |
(i) AT BT R — AR 4 & I — 9 T AMATSH AEaeIS dcdl
ST YATOTT R gY U AT UhR0T RIIUT 81 &R <dT 2 a9 db I8
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QAT BT BT IR b Bl AURTY BIRG T8l gaTl, WY UR AR

el BT T | 80 148
Section 307 — Sentence — Reduction of .
¢RT 307 — SUSIQY — BT {HAT T | 81 150

Sections 313, 316 and 324 — (i) Causing miscarriage — Mens rea for the offence.
(if) Causing death of unborn child — Where victim was only two months
pregnant, the offence of section 316 is not made out.
gRTG 313, 316 Td 324 — (i) THUT BIRT HRAT — R & o7 R |
(ii) TS I B I PHING HIAT — &l ST dHael &l Fer THad
off, 981 URT 316 BT UMY ol AT Sl Al & | 82 151
Section 364 and 364-A — (i) Offence of kidnapping for ransom — Ingredients
to be established for conviction.

(ii) Dying declaration — Survival of the person making such statement — Effect
of.

&RT 364 TG 364-% — (i) I & foTU SMUERYT &1 I(RMT — SuRifg &
fore @l @1 wenfua fear S|

(i) FIBTTD BAT — SH T DI HAT o dlel Afdd BT Sifdd I8
— 979 | 83 152

Section 376 — (i) Rape — Appreciation of evidence.

(if) Non-examination of material independent witness — When can be termed as
suffering from deficiency leading to adverse inference against the prosecution?
gRT 376 — (i) TATHT — eI DT JoIih |

(i) TRAE WA el BT URIETT F BHT — ©d 9 A & fawa
AT BT IR AT TR arell B 3 URTa 841 A fhar ST adar

27 84 155
Sections 405, 406, 419, 420, 467 and 468/34 — Offence of cheating/criminal
breach of trust — Ingredients — Fraudulent or dishonest intention or

misappropriation of property entrusted from the beginning is must — Intention
is the gist of the offence.
TRIY 405, 406, 419, 420, 467 Ud 468 /34 — B /JMURIEDH =TT HIT BT
JIRTY — T — HUCYYT AT AN gof AT URY | &1 AUl T3 FaRy &
SOUANT BT AR IAWDH & — I AR BT AR |

85 157
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Sections 420 and 468 — (i) Offence of cheating and forgery — When primary
ingredients of dishonest intention itself could not be established, the offence of
forgery too could not be constituted.

(ii) Supplementary charge sheet — Further investigation — It is obligatory upon
the officer in-charge of the Police Station to obtain further evidence, oral or
documentary and only then forward a supplementary report regarding such
evidence, in the prescribed form.

gRTG 420 UG 468 — (i) B 3R HIAAT T AW — 14 Bl & I
@ Wl dcd WA U 81 fBY ST A, Al Hexddr BT uRE |l
S gl BIe |

(i) b STHANT U= — AHA SE — Yo o1 RI & oy I8 s1f+ard
2 f& ag AIRg® a1 STl A1eg urd Y IR dad ol faiRa yua
H U | @ Hey H e b RUIE 9ol | 86 160
Sections 420, 498A and 506 — Matrimonial dispute — Allegation on vexatious
grounds — Phenomenon of false implication by way of general omnibus
allegation in the course of matrimonial disputes is not unknown to the Courts —
It is the duty of Court to consider the allegation with great care to protect against
the danger of unjust prosecution.

gRTY 420, 498% T4 506 — ddiied fddre — oo AERI UR IIRY —
Jarfees faarel § A FdaAdl Uhid & TRIUT & Hegd A [Aedl har

ST @1 TSN <Rt & foldl o1 8l 8 — I8 <l &l dhadd
g & gl o & @Rl 9 99 3] IRl TR 9gd ATl
I AR & | 87 162

Sections 499 and 500 - (i) Defamation — Exceptions to offence — Relevant
factors before issuance of process — It is the duty of the Magistrate to prevent
false/frivolous complaints.

(i) Precedents — Binding effect.

(iii) Applicability of precedents — Extent.

gRIG 499 Td 500 — (i) AFEIT — [RE & (UAIE — ATRDBT TN
P A YA D GATd HRS — G Rrerd o R a3 3fa g |
(i) gg vl — SrEIeRT 99T |

(iii) 7@ vig @1 yarsgar — R | 88 164
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MOTOR VEHICLES ACT, 1988
Hex I AT, 1988

Sections 149 and 166 — Contributory negligence — Triple riding.
gRIG 149 U9 166 — INTQRIl Iuel — A HIRT SOIAT |

89 167
Section 149 (2) (a) (ii) — Fake driving licence — Liability of Insurance
Company.
gRT 149 (2) (@) (ii) — Thell =MeId JAT — AT DU DI T |

90 168
Sections 149 and 166 — Involvement of vehicle — Delay in lodging FIR.
gRTG 149 T4 166 — dTad & Afeladl — U2 AT RUIlE ol = 4
faeiq | 91 169
Section 166 — (i) Compensation — Deceased an employed lady — Enhancement
of compensation.
(it) Compensation — Injury — Loss of earning — Determination of compensation?
gRT 166 — (i) UAHR — Fad HHAN! Azl — Uiax # gfg @ 718 |
(ii) IR — &f — 3T BT Bl JhAM T8l — YfTdHR FeiRor?

92 171
Section 166 — Compensation — Deceased was a carpenter at the time of accident
in the year 2009 — Supreme Court, taking into consideration the fact that
deceased was a carpenter and was undertaking carpentry work in another State,
held that it would be reasonable to reckon the daily income of the deceased at
Rs. 400/- — Also added 40% of income for future prospects and enhanced the
compensation accordingly.
gRT 166 — URIHY — FHCT & AHI a4 2009 H Hdd d¢g P BMH B
BT AT — Ioadq TSI H Jdd & 95 8 U4 319 I5g H 41 9¢s
BT BT DI & 92T BT IR H ofd 8T A b Jad BHI 3T 400 HUI
gfafes sriwferd fhar S Sfrd 8 — oma # widsy & dwraer @ forg
40 TfTerd IRT BT AT SSPR TGgAR TR 3 gfg BT s |

93 172
Section 166 — Compensation — Income Tax Return — Production of — Last
Income Tax Return filed prior to the death of the deceased depicting e-filing
acknowledgment — Can be considered as income document of deceased.
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gRT 166 — Uiy — Wﬁéﬁr—wﬁv‘mwml—ﬁdmaﬁﬂ@
& qd o fRar R Sifcm e Red foraH S—wigfol sifraiapfa
qeng WA B — Waﬁma%a?ﬂﬁazﬁwﬁﬁﬂwﬁmw
ARG T | 94 174
Section 166 — Contributory negligence — Offending truck parked in the middle
of the road without clear indication or signal — Deceased did not notice the truck
as it was night and visibility was poor — Held, truck driver was solely
responsible for causing the accident.
gRT 166 — ANl IUET — GECAIBRI Th Bl FSh & dral drd W
Havd a1 RAat & 97 @1 foham 131 o1— 9d& Afy 89 iR &4 geaan
@ BRUT Th DI Aol 9@ URT — IAMFEIRG, dId ¢h SR gHEA
PHIRT B & ol IR o | 95 175
Section 166 (1) (c) — Legal representative — Elder married brothers — Two
family registers show that brother of deceased lived separately with their
respective family — Only on the basis that deceased visited his siblings and had
meals together, they cannot be treated as dependent — Not entitled to claim
compensation — Award set aside.
grRT 166 (1) (M) — fafde vl — s fAarfkd o€ — <1 wRaR®
RRSTEERT | Ual Ferdl 2 & 9dd & 9IS 3fu=—a7u+] URIR & A1 AT
REd O — Badl 59 AR R b Jad 1o+ Arg—dgi 9 e Siar on
3R TP A1 A HRAT AT, S= M & ®Y H el AT o Fhall —
g UfAd & ST &R BT AR 98l — 3J@ars FRed fbar |
*96 176

NEGOTIABLE INSTRUMENTS ACT, 1881

qshr foraa s, 1881
Section 20 — See sections 91 and 202 of the Criminal Procedure Code, 1973.
gRT 20 — <% U Ufhar Wfzdl, 1973 & gRIU 91 T4 202 |

*56 96

Section 138 — Dishonor of cheque — Debt or liability — Allegedly barred by
limitation — Question regarding the time barred nature of a debt or liability is a
mixed question of fact and law and must be decided on evidence adduced by
parties.
gRT 138 — AP I 3GV — 0T IfAAT TR@ — TRAHAT §RT afvid
B P &Y — ROT IT IGRI BT YRAH §RT afoid UPid BT 84
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Haed ged d2F 3R A &1 M3 e & iR sHGT MUy ueaRi gR
Td A1 & IR W A ST A1y | 97 176
Section 141 (1) — Offence of dishonour of cheque by company — Vicarious
liability — Necessary averments required to be made in the complaint.

gRT 141(1) — HUAI §RT IS BT 3GV — YfaHfed sfica— uRare #
fhU S dTel 3w ST HHe | 98 178

PRACTICE & PROCEDURE:
ToIT U4 fshar:
— See section 294 of the Indian Penal Code, 1860.
— % YR U AT, 1860 @1 ERT 294 | 76 138

PREVENTION OF MONEY LAUNDERING ACT, 2003
g e faRoer i, 2003
Sections 8(8), 65 and 71 — See section 397 of the Criminal Procedure Code, 1973.
gRIY 8(8), 65 TG 71 — T <vs Yfdsar Afedl, 1973 &I &RT 397 |
61 103
PREVENTION OF MONEY LAUNDERING (RESTORATION OF
PROPERTY) RULES, 2016
g ¥eM R (Wufed &1 geenuE) M, 2016
Rules 2(b), 3 and 3A — See section 397 of the Criminal Procedure Code, 1973.
fam 2(9), 3 Td 3% — < v Ufdar wfEdrn, 1973 &I ORI 397 |
61 103

PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT, 2012
oIffT® STIRTN ¥ STT! T WRETvT AT gH, 2012
Sections 5(m) and 5(i) r/w/s 6 — (i) Rape and murder — The accused, who was
in jail, was not allowed to engage the counsel of his choice — An advocate from
legal aid was appointed to represent him — Trial was conducted on day-to-day
basis — Copies of DNA report, FSL report and viscera report were presented
before Court during the course of trial — Witnesses were produced without
issuing summons — Held, trial was conducted in a hurried manner — Sufficient
opportunity was not given to the accused to defend himself — Conviction set
aside and matter was remitted back to the trial court for de novo trial.
(i) Forensic Evidence — Evidence value.
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(iii) Concept of a fair trial — It is a dynamic principle, continually adapting to
the complexities of new circumstances and the specific nature of each case.
(iv) Judicial calm — Is fundamental to fair trial.

gRIY 5(€) &R 5(37) GEUST URT 6 — (i) TR IR TAT — AT
Sl | o7 3R S 3U yHE BT Al Fgead B Bl AFART T8l
&1 g — A BRI Ua 9R U Sffddadr S Ufafieed gq Fygad
e T o — faaRer fea—ufafes far 1 — faaRT & SR =T
& §Hg SIUAY RUE, wRS RUiE 1a fawr Rud uwga &1 T8 —
9T 9 o1 el 1 U fobar am — srAAEiRa, faemor STeaersi
H fHar T — SIMYERT BT AU 9T B YT I[THR U A8l By
T — QIYRIfG JTUT BI TS 3R AT IR H Y [GaR1 g ufauida
fevarm T |

(i) RIS T8 — 18T BT 78 |

(iii) 7S] fI=RUT T SAEROT — I8 TS el G 2 S AR s
I & © |

(iv) =T ReRar — sy faaR g MRy | 99 179

REGISTRATION ACT, 1908
Fordiaror srfeifgH, 1908
Sections 17 and 49 — See sections 33, 35 and 40 of the Stamp Act, 1899.
¢RIV 17 TG 49 — <X T JfSIH, 1899 &Y IRV 33, 35 TG 40 |
100 183

SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION OF

ATROCITIES) ACT, 1989

gfra fd gd srggfaa S @R fHaron) sifafeaE, 1989
Sections 3(1)(r) and 3(i)(s) — See section 294 of the Indian Penal Code, 1860.
gRT 3(1)(€) Td 3(1)®) — < ARG TUs Higdl, 1860 Pl GRT 294 |

76 138
SENTENCING POLICY:
qUs e
See section 307 of the Indian Penal Code, 1860.
W WRAR GUe WfEdl, 1860 B &RT 307 | 81 152
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SPECIFIC RELIEF ACT, 1963

fafafdse sraiy afdfam, 1963
Section 22(2) — See Order 6 Rule 17 and Order 41 Rule 23-A of Civil Procedure
Code, 1908.
gRT 22(2) — < Rifder ufdhar Gf2ar, 1908 &7 IS 6 ¥ 17 UG 1< 41
o 23— | 52 90

STAMP ACT, 1899

i g, 1899
Sections 33, 35 and 40 — Impounding of document — Deficit stamp duty —
Scope of adjudication.

gRIY 33, 35 TG 40 — SIS Pl URdg BAT SHT — T Yob H
S — fafwer o1 aRfE | 100 183

SUCCESSION ACT, 1925
ScRIfEPR AT, 1925

Section 63 — See section 68 of the Evidence Act, 1872.
9RT 63 — < Y IFAFIH, 1872 B URT 68| 66 114

Sections 276 and 278 — See section 10 of the Civil Procedure Code, 1908.
YRTY 276 UG 278 — < RIfdeT ufehar WiddT, 1908 &1 &RT 10 |
51 89

WORDS AND PHRASES:

g U9 UT:
— See sections 5(m) and 5(i) r/w/s 6 of Protection of Children from Sexual
Offences Act, 2012.
— T offfre TR | dTeTdl BT ARETT JIfSH, 2012 BT gRIT 5(S)
3R 5(31) AEUfdd oRT 6 | 99 179

PART-I1I
CIRCULARS/NOTIFICATIONS

1. e freRal &1 fay o arel Wit @ ey & fafy vd faemy 3
BRI P, AIaTel §RT STRI G2 &A1 15.03.2024 |
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EDITORIAL

Esteemed readers,

As we embark upon our journey from 75" year to 100" year of independence,
an era which is now being referred to as “Amrit Kaal”, the nation is all set to
ameliorate the criminal justice system with the New Criminal Laws. The Bharatiya
Nyaya Sanhita, 2023, Bharatiya Nagarik Suraksha Sanhita, 2023 and the Bharatiya
Sakshya Adhiniyam, 2023 will replace the Indian Penal Code, 1860, Code of Criminal
Procedure, 1973 and Indian Evidence Act, 1872, respectively which were the
backbone of the system.

The Hon’ble Chief Justice, Shri Justice Ravi Malimath, in the inaugural event
of Tenth Biennial Judicial Officers Conference held on 13" and 14" January 2024,
while giving the “Vision 2047 for the 100" year of independence, placed a question
to us, “What do we have to show after 100 years of independence?” To attain the goals
of “Vision 20477, His Lordship emphasized on team work and collective efforts while
saying, “Let us bring about a positive change in the institution, by placing the needs
of the institution before our own.” These New Criminal Laws are expected to bring
such change in the justice delivery system and as their date of enforcement inches
closer, the Academy is also in full swing so as to ensure that all the judicial officers of
the State get acquainted with these laws and get well equipped to confront the
problems and challenges in their implementation.

We have conducted a special “Training of Trainers” programme on 16" and
17" March, 2024 to make a pool of resource persons which will bifurcate in the various
districts of this gigantic State with a purpose to ensure maximum outreach amongst
judicial officers of the District Judiciary in minimum possible time. The programme
is so designed that by the end of May 2024, all the judicial officers will be imparted
basic training on all the three new laws. | would like to impress upon our readers while
we confront legal difficulties in implementation of these new Laws, please do not
hesitate in sending your queries to the Academy. We shall try our best to address them
in the upcoming editions of the Journal.

Hon’ble Shri Justice Vivek Agarwal, Judge, High Court of Madhya Pradesh
has been appointed as Acting Chairman of this Academy. We extend a warm welcome
to His Lordship. My Lord has been a Member of Governing Council of the Academy
for quite a long time and the Academy was constantly getting insightful ideas from
His Lordship. Now, as Acting Chairman of the Academy, we look forward to receiving
His Lordship’s inputs and are confident that they shall benefit us immensely.

JOTI JOURNAL — APRIL 2024 29



Hon’ble Shri Justice Sujoy Paul, the then Chairman, Governing Council,
Madhya Pradesh State Judicial Academy has been transferred as Judge, High Court
for the State of Telangana. It will not be an exaggeration to say that the Academy has
bloomed under the able guidance of His Lordship. His Lordship was a guardian to us
and prioritized creating a positive ambience in the Academy. We extend His Lordship
heartfelt best wishes for completing a successful tenure at High Court of Telangana.

In the past two months, various training programmes have also been
conducted. The Institutional Advance and Foundation Training Course for District
Judges (Entry Level) on promotion and directly appointed from Bar which
commenced on 19.02.2024, concluded on 15.03.2024. In addition, a Refresher Course
for the Civil Judges (on completion of 5 years service) was conducted from 18.03.2024
to 23.03.2024. The Second Phase Induction Training Course for newly appointed Civil
Judges, Junior Division of 2022 and 2023 Batch also took place from 01.04.2024 to
27.04.2024.

In compliance of the judgment of Hon’ble Supreme Court in Aureliano
Fernandes v. State of Goa, (2024) 1 SCC 632, an online sensitization programme on
Prevention of Sexual Harassment of Women at Workplace was conducted on
02.03.2024. Additionally, an awareness programme on Sentencing Policy,
Presumption under different Laws and Importance of Section 313 CrPC was held on
23.03.2024 and recognizing the issues arising from the field, a training program on
Civil Appeals, Criminal Appeals and Criminal Revisions on 27.04.2024, were also
organized through online mode. Justice delivery system cannot be efficient without
good quality litigation. Therefore, simultaneously, a Regional Workshop for
Advocates was conducted on 22.03.2024 & 23.03.2024. | hope these training
programmes contribute in enhancing their litigation skills.

This time around, we are publishing the life journey of one of the most revered
jurist Hon’ble Shri Justice G.P. Singh. We all know him through his internationally
acclaimed book “Interpretation of Statutes”. His Lordship was son of this soil and a
legend through and through. I hope our readers will gain inspiration from the insights
offered in the article into his life. Discharging our judicial functions to the best of our
ability is extremely vital not only for our professional growth but also, the gross
ramifications it entails on the overall well-being of the Nation. Let us not forget our
pursuit for excellence and do every bit in contributing to the growth of our Nation.

Best wishes

Krishnamurty Mishra
Director
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MADHYA PRADESH STATE JUDICIAL ACADEMY, JABALPUR
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Sensitization programme on — Guidelines issued on Sexual Harassment
of Women at Work Place (02.03.2024)

Training of Trainers Course on — New Criminal Laws
(16.03.2024 & 17.03.2024)
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Group -1
Group -II

ADVANCE TRAINING COURSE FOR DISTRICT JUDGES
- APRIL 2024 - PART 1

(ENTRY LEVEL) ON PROMOTION (19.02.2024 TO 15.03.2024)
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MADHYA PRADESH STATE JUDICIAL ACADEMY, JABALPUR

Refresher Course for Civil Judges (on completion of five years Judicial Service)
(Group-II) (18.03.2024 to 23.03.2024)

Refresher Programme on — Cyber Laws & Appreciation & Handling of Digital Evidence
for Judicial Officers (ECT 14 2024) (23.03.2024)
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(BATCH 2022 & 2023) (01.04.2024 TO 27.04.2024)
Group-I
Group-II

SECOND PHASE INSTITUTIONAL INDUCTION COURSE FOR
NEWLY APPOINTED CIVIL JUDGES JUNIOR DIVISION
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GLIMPSES OF TRAINING COURSE ON
NEW CRIMINAL LAWS (28.04.2024)

Hon'ble Shri Justice G.S. Ahluwalia, Member, Governing Council, MPSJA
addressing the gathering in the Inaugural Session at Jabalpur

At various district headquarters
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MADHYA PRADESH STATE JUDICIAL ACADEMY, JABALPUR

Awareness programme on — Sentencing Policy, Presumption under different Laws
and Importance of Section 313 Cr.P.C. (23.03.2024)
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Awareness Programme on — Civil Appeals and Criminal Appeals (27.04.2024)
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TRANSFER OF HON'BLE SHRI JUSTICE SUJOY PAUL AS
JUDGE, HIGH COURT FOR THE STATE OF TELANGANA

Hon'ble Shri Justice Sujoy Paul, who occupied the august
office of Judge, High Court of Madhya Pradesh for thirteen years has
been transferred as Judge, High Court for the State of Telangana.

Hon'ble Shri Justice Sujoy Paul was born on 21.06.1964 to
Late Shri Noni Gopal Paul and Smt. Manjushri Paul. His Lordship
pursued his school education from Pandit L.S. Jha Model Higher
Secondary School and did his Graduation, Post Graduation and
LL.B from Rani Durgavati University, Jabalpur, Madhya Pradesh.
His Lordship enrolled as an Advocate in the year 1990 in the Bar Council of Madhya
Pradesh and practiced in varied laws. His Lordship has represented several
companies, associations, banks, trade unions etc. His Lordship got elevated as Judge
of High Court Madhya Pradesh at Jabalpur on 27.05.2011 and permanent Judge on
14.04.2014.

During his tenure, His Lordship has served as Judge and Administrative
Judge and rendered valuable services as senior member of various executive
committees of High Court of Madhya Pradesh. It is pertinent to mention that His
Lordship also served as Chairman, Juvenile Justice Committee, High Court of
Madhya Pradesh wherein many initiatives were taken towards furthering the cause
of justice regarding the affected children. His Lordship also served as Member,
Governing Council, MPSJA and later on, as Chairman, Governing Council,
MPSIJA. His Lordship took keen interest in the academic activities of the Academy
and provided whole hearted motivation and support. As Chairman, Governing
Council, MPSJA, His Lordship laid a lot of emphasis on creating a positive
ambience in the Academy, enhanced interaction in the sessions and encouraged
experimentation in teaching methodologies. His Lordship endeavoured that the
participants of every programme had the best resource persons.

Under His Lordship's guidance, the Academy made several innovative
changes in its training schedule, embraced andragogy style of teaching and focused
on generating an impact assessment module of the trainings imparted. It is
noteworthy that His Lordship pioneered a series of sessions on “Attributes of a
Judge” for the new entrants to the service and also, in-service Judges. These sessions
focused on developing the core values of an ideal Judge in the Judges of the State so
as to develop an effective justice delivery system. His Lordship has also made vital
contribution towards the book “Judicial History & Courts of Madhya Pradesh”, a
publication of the High Court of Madhya Pradesh. His Lordship's articles on “Sexual
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Offences & Sentencing Policy” and “Judicial Ethics, Norms and Behaviour” have
been published in the bi-monthly journal of the Academy. In addition, His Lordship
has also delivered sessions on divergent topics in various training programmes
conducted by the Academy. Academy will always be grateful to His Lordship for his
painstaking efforts in ensuring that Academy duly fulfils its obligations and excels in
all its assignments.

His Lordship was accorded farewell ovation on 21.03.2024 at High Court of
Madhya Pradesh, Jabalpur.

We, on behalf of JOTI Journal, wish His Lordship a very fulfilling and
successful tenure at the High Court for the State of Telangana.

HON'BLE SHRI JUSTICE ROHIT ARYA DEMITS OFFICE

Hon'ble Shri Justice Rohit Arya has demitted office on His
Lordship's attaining superannuation.

His Lordship was born on 28.04.1962. After obtaining
degrees of B.A. from St. Aloysius College, Jabalpur and LL.B. from
Rani Durgawati Vishwavidhyalaya, Jabalpur, His Lordship enrolled
as an Advocate in August 1984 in the rolls of the State Bar Council of
Madhya Pradesh. His Lordship practiced for more than 29 years in
varied fields. His Lordship was empanelled as a Senior Panel Counsel for the State of
Madhya Pradesh in the Supreme Court of India from 2007 onwards. His Lordship
was empanelled as a Senior Panel Counsel for the State of M.P. in the year 2007. His
Lordship appeared in numerous landmark cases before the High Court of Madhya
Pradesh and the Supreme Court.

His Lordship was elevated as Judge of the High Court on 12.09.2013 and as a
Permanent Judge on 26.03.2015.

During his tenure in the High Court of Madhya Pradesh, His Lordship
rendered invaluable services as Administrative Judge, Bench at Gwalior,
Chairman/Member of various Administrative Committees of the High Court
including Committee for Overall Working of Judicial Officers' Training & Research
Institute (MPSJA). His Lordship addressed the participants of various training
programmes/workshops conducted by the Academy on divergent topics on many
occasions and provided wholehearted support to the Academy.

We, on behalf of JOTI Journal, wish His Lordship a healthy, happy and
prosperous life.
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PART -1

OUR LEGENDS
HON’BLE SHRI JUSTICE G.P. SINGH
8" CHIEF JUSTICE OF HIGH COURT OF MADHYA PRADESH

This edition’s Legend, Hon’ble Shri
Justice Guru Prasanna Singh is probably one
of the most revered jurists not only across the
country but in the world. This legend is
celebrated for delivering pathbreaking
judgments,  successfully  running the
administration of the High Court of Madhya
Pradesh and authoring the internationally
acclaimed book on “Principles of Statutory
Interpretation”.

To begin with, Justice Singh was born
on 03.01.1922 at village Raipur Karchulian
and later the family shifted to Dahiya in District Rewa of the erstwhile Princely
State of Baghelkhand, which later on, merged in the old and is now in the existing
State of Madhya Pradesh. After completing his school education at Central Hindu
School, Banaras (Kashi), Justice Singh had his college education from, Banaras
Hindu University, a renowned place of learning. He did his Masters of Science
(Chemistry) in 1941, by securing top position and obtained his Law Degree in the
year 1944 from the said University.

His Lordship’s father was an Honorary Magistrate which he gave up to start
law practice at the District Bar, Rewa. Justice Singh had hardly completed his
education in Law at Banaras when his father passed away. Being the eldest son , in
order to take care of his family, His Lordship took the job of ADC/ private secretary
to the Maharaja of Rewa Shri Gulab Singh on 18.04.1944 but later on gave up the
job. Subsequent to which, to augment his income, he undertook the job as a law
lecturer at the Darbar College, Rewa. Once, His Lordship undertook the part-time
job, he hardly had any time on family front; he was admirably supported by his
wife, Smt. Bharti Devi, a very pious lady, who stood firmly with His Lordship in
his difficult times.
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Justice G.P. Singh started his career as a pleader in the year 1945 in the
Courts of the erstwhile Rewa State and thereafter, enrolled as an Advocate in the
Judicial Commissioner’s Court of the former State of Vindhya Pradesh on 1954.
Owing to his dedication and hard work, he became a popular lawyer and earned
good reputation as a promising lawyer commanding respect at the Bar and the
society at large. After reorganization of States in the year 1956, Justice Singh
shifted to the Principal Seat of the High Court at Jabalpur in 1957. At the Golden
Jubilee Commemorate of the High Court of Madhya Pradesh in 2006, His Lordship
relegated the incident which led to his shifting to Jabalpur, the excerpts from the
speech is reproduced below:

“My practice was essentially limited to that court, which stood
abolished from 1% November, 1956. All the cases of that court were
automatically transferred to the High Court at Jabalpur. Justice Jagat
Narain, ICS, who was then the judicial commissioner and who later
became Chief Justice of Rajasthan, and some of my friends advised
me to shift to Jabalpur. Although hesitant, I decided to go to Jabalpur
to find out some suitable accommodation. I, in the company of my
friend J.S. Verma, came to Jabalpur on 1% November,1956. I had
never been to Jabalpur before. I did not know any person at Jabalpur.
Verma had some acquaintance. So he came with me to assist me.
Jabalpur was then facing an acute housing problem. With the
shifting of the high court, many lawyers shifted from Nagpur. Many
district lawyers from other places also came to Jabalpur to establish
themselves in the high court. On 1% November it was not possible
for me, even with the assistance of Verma, to get any rented
accommodation. We returned somewhat disappointed but decided to
have another try. After a month or so I and Verma again went to
Jabalpur to file a writ petition. We were not familiar with the rules
of the high court. We wanted to return as early as possible after
arguing the writ petition in motion. We wanted the assistance of a
lawyer who may guide us without depriving us of our brief. With
this mood we entered the High Court Bar room. By sheer good luck
we contacted a great gentleman, Shri P.K. Tare. He took us around
the high court, showed us the filing section and explained to us the
tricks of an urgent application. He also lent us the services of his
clerk, the efficient Shamarao. The writ petition was duly filed with
an urgent application which took it next day before Justice
Choudhari in motion. According to me and also my friend Verma,
the petitioner for whom we were appearing had a very good case.
But Justice Choudhari was in no mood to admit it. He thought that
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we had a very weak case. He was on the point of summarily
dismissing the petition but fortunately for the petitioner and more
for me the stenographer was not available. He, therefore, reserved
his orders. I and Verma returned to the Bar room somewhat
disappointed. I had mentally resolved that I will shift to Jabalpur
only if the petition was admitted. When we later went to find out
what happened to the petition, the court reader gave us a pleasant
surprise by telling us that the petition was admitted. It is difficult to
know what prompted Justice Choudhari to change his mind....the
admission of that petition settled it that [ was to shift to Jabalpur.”

Hardly in a matter of few months, Justice Singh impressed the members of
the Bar and the Bench and within a short time established himself among the top
lawyers of the Bar at Jabalpur. Justice Singh was elevated as Additional Judge of
the High Court on 7" of November, 1967 and as Permanent Judge on 29" July,
1968. He was then appointed as Chief Justice of the High Court in 1978. At the
welcome ovation conducted on 27" July 1978, His Lordship highlighted that in a
country like ours common man has a chance to reach the pinnacles of success, said:

“My appointment as Chief Justice however, shows that even the
highest offices in our great country can be obtained by the common
man. Although lacking in qualities of a great Judge, I will do my
utmost to maintain the high traditions of this Court and the office of
the Chief Justice. I am thankful for the assurance of cooperation of
my colleagues and members of the bar of which I never had any
doubt. I have the good fortune of leading a team on the bench which
is one of the best in the country and of being assisted by a bar of
which I was a member and which can compare well with the bar of
any other High Court.”

On work front, His Lordship prioritized clearing up of arrears of cases. He
appealed to the Bar that to achieve the desired result there can be no laxity in
admissions and grant of adjournments, which ensured substantial clearing of the
arrears.

His Lordship always protected the interest of District Judiciary as is also
reflected from the address of his Lordship at his welcome ceremony, His Lordship
said :

“I will like to say a few words about the subordinate judiciary. As
compared to other States, the Judiciary in our State has a very bright
reputation and our officers on the whole are hard-working, honest
and efficient. They do not, however, have good working conditions.
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I was informed a few days back that even at Jabalpur many junior
judicial officers have no retiring rooms and their court-rooms are so
small that they are very often over crowded. Official residential
accommodation in sufficient number is not available at many places
for judicial officers. The Court libraries are also ill-equipped. I will
take up these matters with the Government and try to do whatever is
possible for improving the working conditions of judicial officers.”

Justice G.P. Singh also protected the interest of the members of the Bar and
encouraged them to prepare their case thoroughly. It is noteworthy that His
Lordship gave the present day “Silver Jubilee Hall” to the Bar association. Justice
Singh was known for his legal acumen and erudition, was quick to grasp and decide
the matters on the Board itself. During this tenure from 1978 till 1984, His Lordship
rendered several pathbreaking judgments and worked upon improvising the overall
development of the administration of the High Court of Madhya Pradesh. During
the tenure as Chief Justice of the High Court, Justice Singh twice functioned as
Acting Governor of the State, first from 26" May, 1981 to 9" July, 1981 and
thereafter, from 21° September, 1983 to 7™ October, 1983.

Despite the many accolades, such was the humility of Justice G.P. Singh
that after demitting the office of Chief Justice, he straightway went to the Railway
Station, along with his family, to board the train on way to his village Dihiya, Rewa
in a modest farm house where he settled. Post-retirement, after about six years,
Justice Singh was offered appointment as Chairman, Madhya Pradesh Law
Commission, which he accepted and worked as such from the year 1990 to 1992.
It may be mentioned that he rendered his services absolutely on honorary basis.
Looking to his commitment to the cause of public service and his dedication to the
highest ideals of honesty and hard work, he was appointed as Lokayukta of the
State on 30.03.1992 which office he held till 29" March, 1997.

Justice Singh had great aptitude for legal education. He was part-time Law
Lecturer in T.R.S. College, Rewa and later he shifted to the High Court. He took to
writing and published the first edition of his book "Principles of Statutory
Interpretation” in the year 1966, which was later on recognized as a locus classicus
even by the giants of the legal profession. Editions after editions were later on
published from time to time and earned international fame. His Lordship’s famous
book, “Interpretation of Statutes” is compared with the work of Maxwell and is
usually referred by the Supreme Court in various judgements. The other book is
"Law of Torts" by Ratanlal & Dhirajlal, revised by Justice Singh. This book too
became very popular among the law students, law professors, advocates and judges.
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Justice Singh was awarded Doctor of Laws (LLD) by Rani Durgawati
Vishwavidhyalaya, Jabalpur on 7.01.1984 and D. Lit. (Honoris causa) by the
National Law University, Bhopal on 16.12.2007.

Hale and hearty, Justice Singh passed away quietly and peacefully on
5" October, 2013 at the age of 91 years at Jabalpur. On hearing about the sad demise
of Justice G.P. Singh at his residence in Nayagoan colony in the city of Jabalpur,
large number of lawyers and number of judges poured in within hours to pay
homage to the departed noble soul. Next day, funeral was held on the banks of Holy
River Narmada at the funeral ground. Number of advocates, judges and prominent
citizens of the town attended the funeral and paid homage to the mortal remains of
Justice Singh. The Full Court on 9" of October, 2013 was attended by several
lawyers, present and past judges. Paying glowing tributes to the departed noble
soul, in a Full Court Reference held in his respect, the Acting Chief Justice Shri
K.K. Lahoti observed:

"Justice G. P. Singh's death is a severe loss to the judicial fraternity
of India, in particular to High Court of Madhya Pradesh. It will be
indeed very difficult, nay, impossible to fill the void created by the
sad demise of Justice Singh. He was icon of the entire judiciary for
honesty, devotion, sacrifice and high moral values. The judiciary
stands deprived of an eminent, dynamic and courageous person who
had devoted his entire life for the betterment of judicial system. In
passing away of Justice Singh we have lost a great legal luminary
and a gentleman to the core. Justice Singh had a disciplined way of
living and will always be remembered for his adherence to the value
system which he had scrupulously followed throughout his life.
Justice G. P. Singh was an ardent believer in independence of
Judiciary. He always stressed upon the need of maintaining
accountability and credibility of judicial system.”

These few pages are very less to speak in detail about the legendary
personality of Justice G.P. Singh. His Lordship led a life of a saint with an integrity
based on an awareness of his deeper convictions to the entire sense, with self-
transcendence. He represented the highest ideals to be observed by a Judge and
commanded alike the respect of Bar and Bench. This is something to behold. To
conclude, we are extremely fortunate and take pride in calling this legend as ‘Our
Legend’ who continues to stand out for his exemplary legal acumen and also, as a
beacon of hope for propriety and integrity in public life.
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INTRODUCTION TO BHARATIYA NYAYA SANHITA, 2023

— Institutional Article

Introduction:

The Bharatiya Nyaya Sanhita, 2023 (45 of 2023) received assent from the
Hon’ble President of India on 25" December, 2023. The Home Ministry vide
notification dated 23™ February, 2024 notified 1% July, 2024 as the date of
enforcement of the Sanhita. This Act will have a huge impact as it is going to repeal
the Indian Penal Code, 1860 (45 of 1860) from the date of its enforcement.
Therefore, there is an urgent need to decode the new Bharatiya Nyaya Sanhita, 2023
and understand the jurisprudence behind its introduction.

The Bharatiya Nyaya Sanhita, 2023 (hereinafter referred as ‘BNS’) is
enacted with a preamble — An Act to consolidate and amend the provisions
relating to offences and for matters connected therewith or incidental thereto.

The imperative need to reform and replace the old colonial Indian Penal
Code, 1860 (hereinafter referred to as IPC) was required to re-organize and
systematize the IPC while prioritizing the focus area and to shed colonial era
references. The BNS aims to provide a citizen-centric, welfare-oriented, legal
structure while also providing security to citizens and strength to nation and also to
modernize law to keep pace with new challenges and technological advancements.

Objectives:

The BNS aims to keep a balance, strengthening the State on one hand and
keeping the concept of Welfare State with humanitarian approach on top priority
on the other hand, by providing major changes as reflected hereinafter. The BNS
also strengthens the State by introducing new offences such as terrorist act,
organised crime, acts of Secession, armed rebellion, subversive separatist activities
endangering sovereignty, unity and integrity of India, mob lynching, hit and run,
etc. and simultaneously, enhancing the punishment thereby creating a deterrent, for
example, death sentence for rape of a girl child below the age of 18 years has been
introduced.

The BNS takes a step forward towards a Welfare State by introducing
reformative forms of punishment such as, ‘Community Service’ as one of the
punishments u/s 4 of BNS, also upholding constitutional right of ‘freedom of
speech and expression’ by removing the offence relating to ‘Sedition’ provided u/s
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124-A of IPC. It also removes the offence u/s 309 ‘Attempt to commit suicide’ in
consonance with section 115 of Mental Healthcare Act, 2017. This reflects the
welfare-oriented approach of the new Act. Furthermore, the BNS has not only
decriminalized the offence of ‘Adultery’ and ‘same sex intercourse’ but also
included the term ‘Transgender’ in the definition of word ‘Gender’ u/s 2(10) of
BNS showing concern towards them.

It is noteworthy that section 377 of IPC was held unconstitutional by the
Apex Court in Navtej Johar v. Union of India, AIR 2018 SC 4321 to the extent
that it covered homosexual consensual sexual acts. However, heterosexual acts
were still criminalized and retained as an offence. But the BNS has not retained any
such provisions.

Magnitude of Reforms:

The nature of reforms is in the form of addition of new offences, deletion
of sections and offences, enhancement of punishment of imprisonment and fine,
introduction of new punishment and rearrangement of chapters and sections. BNS
has made various offences gender neutral, giving precedence to offences committed
against women and children, murder and offences against the State. The BNS has
streamlined the law which consists of only 358 sections as compared to 511 sections
in [PC. It has total 20 Chapters as compared to (23+3) 26 Chapters in IPC. In BNS
all three inchoate offences i.e., Attempt, Abetment and Conspiracy are brought
together under one Chapter i.e. Chapter IV. Further, the offences against women
and children which were scattered throughout in the erstwhile IPC have been
consolidated under Chapter V and the offences affecting the human body are
brought up Chapter VI. Furthermore, the archaic expressions like 'lunatic', 'insane'
and 'idiot' and colonial remnants like 'British calendar', 'Queen’, 'British India,
'Justice of the peace' etc. have been deleted.

The magnitude of reforms are shown in the table below:

S. No. BASIS OF COMPARISION IPC | BNS
1. Section 511 358
2. Chapter 23 20
3. Offence 481 465
4. Cognizable 311 294
5. Non-Cognizable 147 145
6. Bailable 253 253
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S. No. BASIS OF COMPARISION IPC | BNS
7 Non-bailable 196 213
Compoundable 43 42
9. Compoundable (with permission of Court) 13 13
10. | Non-Compoundable 425 410
11. Session Triable 106 118
12. | JMFC Triable 155 145
13. | Triable by any Magistrate 180 163
14. Less than seven or up to seven years 170 144
15. 7 years or more 192 190
16. 10 years or more 118 117
17. L.L or death 72 77
18. Death sentence 13 16

Provision as to fine:

It is pertinent to mention here that fines in [PC were very low ranging from
Rs.10 to Rs.1,000 and the prescribed punishments also needed rationalization,
which led to the enactment of BNS. Hence, terms of imprisonment for 33 offences
have been suitably enhanced, fines in 83 offences have been increased and
mandatory minimum punishment has also been prescribed for 23 offences.

Enhanced fine:

(Note: This table reflects only the increase of fine.

imprisonment prescribed)

Kindly refer the Bare Act for the period of

S. Section under Section under Offence
No IPC Fine BNS
1. 67 (part 1) — 8(5)(a) — Amount of fine, liability in default of
50 rupees up to 5000 rupees | payment of fine, etc.
2. 67 (part 2) — 8(5)(b) — Amount of fine, liability in default of
100 rupees  |up to 10,000 rupees| payment of fine, etc.
3. 323 - 115(2) - Imprisonment for one year or fine of ten
1000 rupees  |up to 10,000 rupees| thousand (one thousand) rupees or both
4. 324 — 118(1) — Imprisonment for three years or fine of
or with fine up to 20’000 rupees twenty thousand rupees or both
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S. Section under Section under Offence
No IPC Fine BNS
5. 334 — 122(1) — Voluntarily causing hurt on grave and
500 rupees up to 5,000 rupees sudden provocation, not intending to
hurt any other than the person who gave
the provocation
6. 335 - 122(2) — Causing grievous hurt on grave and
2000 rupees  |up to 10,000 rupees| sudden provocation, not intending to
hurt any other than the person who gave
the provocation.
7. 336 — 125 - Act endangering life/ personal safety of
250 rupees up to 2,500 rupees | others
8. 337 - 125(a) — When hurt is caused
500 rupees up to 5000 rupees
9. 338 — 125(b) — When grievous hurt is caused
1000 rupees  |up to 10,000 rupees
10. 341 — 126(2) — Wrongful restraint
500 rupees up to 5000 rupees
11. 342 — 127(2) - Wrongful confinement
1000 rupees up to 5000 rupees
12. 343 — 127(3) — Wrongful confinement for 3 days or
or with fine  |up to 10,000 rupees| more
13. 344 — 127(4) — Wrongful confinement for 10 days or
shall also be liable | shall also be liable | more
to fine to fine which shall
not be less than
10,000 rupees
14. 345 127(5) - Wrongful confinement knowing that
and shall also be | writ for liberation of person has been
liable to fine duly instituted
15. 346 127(6) — Wrongful confinement indicating
and shall also be | intention that confinement of such
liable to fine person may not be known or place of
confinement may not be known or
discovered
16. 352 — 131 - Assault or criminal force otherwise
500 rupees up to 1000 rupees | than on grave provocation
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S. Section under Section under Offence
No IPC Fine BNS
17. 357 - 135 - Assault or criminal force in attempt to
1000 rupees up to 5000 rupees | wrongfully confine a person
18. 358 — 136 — Assault or criminal force on grave
200 rupees up to 1000 rupees | provocation
19. 137 - 165 — Deserter concealed on board merchant
500 rupees up to 3000 rupees vessel through negligence of master
20. 140 — 168 — Wearing garb or carrying token used by
500 rupees up to 2000 rupees soldier, sailor or airman
21. 171H - 176 — Illegal payments in connection with
500 rupees  |up to 10,000 rupees| elections
22. 1711 - 177 — Failure to keep election accounts
500 rupees up to 5000 rupees
23. 489E(1) — 182(1) — Making or using documents resembling
100 rupees up to 300 rupees | currency notes or bank notes
24, 489E(2) — 182(2) — Refusal to disclose to a police officer,
200 rupees up to 600 rupees the name and address of person by
whom a document was printed or made.
25. 160 — 194(2) — Affray
100 rupees up to 1000 rupees
26. 152 — 195(1) — Assaulting or obstructing public servant
may extend to  |not less than 25,000/ or using criminal force on any public
three years, or with rupees servant
fine, or with both.
27. 171 — 205 - Wearing Garb or carrying token used
200 rupees up to 5000 rupees | by public servant with fraudulent intent.
28. 172 (Part 1) — 206(a) — Absconding to avoid service of
500 rupees up to 5000 rupees | summons or other proceeding.
29. 172 (Part 2) — 206(b) — Where such summon/ notice/ order is to
1000 rupees up to 10’000 rupees attend in person or to prOduCC
document in court
30. 173 (Part 1) — 207(a) — Preventing service of summons or other
500 rupees up to 5000 rupees | proceedings or preventing publication
31. 173 (Part 2) — 207(b) — Where such summon/ notice/ order/
1,000 rupees  [up to 10,000 rupees| proclamation is to attend in person or to
produce document in court
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S. Section under Section under Offence
No IPC Fine BNS
32. 174 (Part 1) — 208(a) — Non-attendance in obedience to an
500 rupees up to 5000 rupees | order from public servant
33. 174 (Part 2) — 208(b) — Where such summon/ notice/ order/
1000 rupees  |up to 10,000 rupees| proclamation is to attend in person in
court
34, 175 (Part 1) — 210(a) — Omission to produce document or
500 rupees up to 5000 rupees | electronic record to public servant by
person legally bound to produce it.
35. 175 (Part 2) — 210(b) — Where document or electronic record is
1,000 rupees  |up to 10,000 rupees| to be produced in court
36. 176 (Part 1) — 211(a) - Omission to give notice or information
500 rupees up to 5000 rupees | to public servant by person legally
bound to give it.
37. 176 (Part 2) — 211(b) — Where notice or information is in
1000 rupees  |up to 10,000 rupees| respect to commission of offence or to
prevent it or apprehend offender
38. 177 — 212(a) — Furnishing false information
1000 rupees up to 5000 rupees
39. 178 — 213 - Refusing to bind himself by oath or
1000 rupees up to 5000 rupees affirmation to state the truth, when
required by public servant
40. 179 — 214 — Refusing to answer public servant
1000 rupees up to 5000 rupees
41. 180 — 215 - Refusing to sign statement
500 rupees up to 3,000 rupees
42, 182 — 217 — False information, with intent to cause
1000 rupees  |up to 10,000 rupees| public servant to use his lawful power
to injure any person
43. 183 — 218 - Resistance to taking of property by
1000 rupees up to 10’000 rupees lawful authority of any publlC servant
44. 184 — 219 — Obstructing sale of property offered for
500 rupees up to 5,000 rupees | sale by authority of public servant
45. 186 — 221 - Obstructing public servant in discharge
500 rupees up to 2,500 rupees | of public functions
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S. Section under Section under Offence
No IPC Fine BNS
46. 187 (Part 1) — 222(a) — Omission to assist public servant
200 rupees up to 2,500 rupees
47. 187 (Part 2) — 222(b) — Where assistance is demanded for
500 rupees up to 5,000 rupees | purpose of executing any court process
or for preventing commission of
offence etc.
48. 188 (Part 1) — 223(a) — Disobedience to order duly
200 rupees up to 2,500 rupees | promulgated
49. 188 (Part 2) — 223(b) — When disobedience causes obstruction,
1000 rupees up to 5,000 rupees | annoyance, etc.
50. 193 (Part 1) — 229(1) — Giving/fabricating false evidence to be
liable to fine  |up to 10,000 rupees| used in judicial proceeding
51. 193 (Part 2) — 229(2) - Giving/fabricating false evidence in
liable to fine | up to 5,000 rupees | any other case
52. 194 (Part 1) — 230(1) - Giving/fabricating false evidence to
liable to fine  |up to 50,000 rupees| procure conviction of capital offence
53. 202 — 239 - Intentional omission  to give
or with fine up to 5000 rupees information of offence
54. 204 — 241 - Destruction of document or electronic
or with fine up to 5000 rupees | record to prevent its production as
evidence
55. 206 — 243 — Fraudulent removal or concealment of
or with fine up to 5000 rupees | property
56. 211 - 248 (a) — False charge of offence
or with fine up to two lakh
57. 228 — 267 — Intentional insult or interruption to
1000 rupees up to 5000 rupees publlC servant Slttlng in _]udlClal
proceeding
58. 272 — 274 — Adulteration of food or drink intended
1000 rupees up to 5000 rupees | for sale
59. 273 — 275 - Sale of noxious food or drink
1000 rupees up to 5000 rupees
60. 274 — 276 — Adulteration of drugs
1000 rupees up to 5000 rupees
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S. Section under Section under Offence

No IPC Fine BNS

61. 275 — 277 - Sale of adulterated drugs
1000 rupees up to 5000 rupees

62. 276 — 278 — Sale of drug as a different drug or
1000 rupees up to 5000 rupees | preparation

63. 277 — 279 - Fouling water
500 rupees up to 5000 rupees

64. 278 — 280 — Making atmosphere noxious to health
500 rupees up to 1000 rupees

65. 280 — 282 - Rash navigation of vessel
1000 rupees  |up to 10,000 rupees

66. | 281 — or with fine 283 - Exhibition of false light, mark or buoy

not less than 10,000

67. 282 — 284 — Conveying person by water for hire in
1000 rupees up to 5,000 rupees | unsafe/ overloaded vessel

68. 283 — 285 — Danger or obstruction in public way or
200 rupees up to 5000 rupees | line of navigation

69. 284 — 286 — Negligent conduct with any poisonous
1000 rupees | up to 5,000 rupees | Substance

70. 285 — 287 — Negligent conduct with fire or
1000 rupees | up to 2,000 rupees | combustible matter

71. 286 — 288 — Negligent conduct with explosive
1000 rupees up to 5,000 rupees | Substance

72. 287 — 289 — Negligent conduct with machinery
1000 rupees up to 5,000 rupees

73. 288 — 290 — Negligent conduct in pulling down,
1000 rupees up to 5,000 rupees | repairing or constructing buildings etc.

74. 289 — 291 - Negligent conduct with animal
1000 rupees up to 5,000 rupees

75. 290 — 292 — Public nuisance not otherwise provided
200 rupees up to 1,000 rupees

76. 291 — 293 - Repeats or continues public nuisance
or with fine up to 5000 rupees | after injunction
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S. Section under Section under Offence
No IPC Fine BNS
77. 292(2) - 294(2) — Sale, etc. of obscene books, etc.
2000 rupees up to 5000 rupees
78. 292(2) — 294(2) — Sale, etc. of obscene books, etc.
5000 rupees  |up to 10,000 rupees
(second and (second and
subsequent subsequent
conviction) conviction)
79. 294 — 296 — Obscene acts and songs
or with fine up to 1000 rupees
80. 294A — 297 - Keeping lottery office
1000 rupees up to 5000 rupees
81. 447 — 329(3) - Criminal trespass
500 rupees up to 5000 rupees
82. 448 — 329(4) — House trespass
1000 rupees up to 5000 rupees
83. 510 — 355 - Misconduct in public by drunken
10 rupees up to 1000 rupees | person

Changes in Definition and Interpretation Clause:

1.

In IPC, there was no Definition Clause and Interpretation clauses were
scattered from sections 8§ to 52-A of IPC. Now, most of these provisions are retained
without any change in section 2 of BNS. Few prominent changes in the definition
clause are as mentioned below —

‘Child’ u/s 2 (3) means any person below the age of 18 years. Therefore,
uniformity has been introduced in the use of expression 'child' throughout the
BNS which is achieved by replacing the expression 'minor' and 'child under
the age of eighteen years' with the word 'child'".

‘Court’ u/s 2(5) means judge or body of judges acting judicially.
Some institutions presided over by quasi-judicial authorities are not included

anymore.

Document u/s 2(8) now includes electronic and digital records.

‘Gender’ u/s 2(10) now includes ‘transgender’ and reference of meaning of
transgender is provided in the explanation.
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5. ‘Judge’ u/s 2(16) includes a person empowered to give definitive judgment or
empowered to give judgment. It excludes quasi-judicial authorities. As a
result, the defence u/s 15 of BNS is now unavailable to quasi-judicial
authorities.

6.  ‘Movable property’ u/s 2(21) is not limited to corporeal form of property.
Now property of every description is included other than immovable property.
As a result, definition of movable property will include intangible assets like
patents, copyrights, as well as actionable claims.

Punishments:

IPC u/s 53 provided 5 types of punishment. BNS has Introduced
‘Community Service’ as the 6 type of punishment u/s 4(f) of BNS. BNS does not
provide the definition of term ‘community service’ but it is defined by explanation
to section 23 of BNSS which means court may order to perform work that benefits
the community without any remuneration. The legislature was serious while
introducing the punishment of community service, as they have provided u/s 8(4)
& (5) of BNS for imposing imprisonment in default of community service. As it
may be, BNS provides punishment of community service in respect of 6 offences
mentioned below:

S. IPC BNS o
No. | Section | Section Offence Punishment
1. 168 202 Public servant unlawfully | Simple imprisonment up to
engaging in trade one year, or fine, or both, or
community service
2. | 174A 209 Non-appearance in response | Imprisonment up to three years
(part 1) | to a proclamation u/s 84 (1) | or fine or both, or community
of BNSS, 2023 service
3. | New 226 Attempt to commit suicide to | Imprisonment up to one year,
compel or restrain exercise of | or fine, or both, or community
lawful power service
4. | New | 303(2) | Where value of stolen |[shall be punished with
Proviso | property is less than five | community service
thousand rupees and a person
is convicted for the first time,
and he returns the value of
property or restores the stolen
property
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S. IPC BNS

No. | Section | Section Offence Punishment

5. 510 355 Misconduct in public by a | Simple Imprisonment up to
drunken person twenty four hours or fine up to
Rs.1,000 or both or with
community service.

6. 500 | 356(2) | Defamation Simple Imprisonment up to
two years or fine or both, or
community service

BNS has introduced a phrase ‘unless otherwise provided’ u/s 6 of BNS
while calculating fractions of terms of punishment and therefore, now
‘imprisonment for life’ shall be calculated as equivalent to imprisonment of 20
years unless and otherwise provided in BNS, which reflects that life imprisonment
term can be considered equivalent to more or less than 20 years as in case of
imprisonment for remainder of a person’s natural life.

Major changes introduced by BNS in certain offences

o Right of Private defence of property u/s 41 of BNS has been elaborated by
including mischief by fire or any explosive substance.

o Abetment of an offence committed in India by a person outside India has now
been made an offence u/s 48 of the BNS. This section expands the jurisdiction
of the Act in respect of abetment of offences committed by persons who are
outside of India and found linked to the commission of offence within India.

o BNS has increased the age from 15 years to 18 years in the exception number
2 of section 63 of BNS, whereby in unequivocal terms sexual intercourse or
sexual acts by a man with his own wife, not under 18 years of age, will not be
considered as rape.

o BNS has retained punishment for causing death or resulting in persistent
vegetative state of victim u/s 66 of BNS. Similarly, a new provision 117(3)
has been introduced in the BNS, 2023 to provide stringent punishment for
such acts of grievous hurt which results in persistent vegetative state or in
permanent disability. Grievous hurt resulting in persistent vegetative state or
in permanent disability, will attract higher punishment of rigorous
imprisonment for a term which shall not be less than ten years but which may
extend to imprisonment for life (remainder of that person's natural life) as
against up to seven years imprisonment only for grievous hurt. Though,
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persistent vegetative state of victim is not defined in BNS but reference may
be taken from the judgment of the Hon’ble Apex Court in case of Aruna
Ramachandra Shanbaug v. Union of India, (2011) 4 SCC 454, where it has
been discussed in great detail.

Aiming to protect the rights of women at large, a new offence for having
sexual intercourse on false promise of marriage, employment, promotion or
by suppressing the identity etc. has been introduced in section 69 of the BNS.

Previously, no death penalty was provided for gang rape of woman aged
below 16 years but above 12 years of age. This disparity has been addressed
by introducing life imprisonment (till remainder of that person's natural life)
or death for gang rape of a woman below the age of 18 years u/s 70 (2) of
BNS. As such, changing the age from 16 years to 18 years, expands the scope
of this provision to prosecute and punish offenders committing gang rape on
women between 16 to 18 years of age. Thus, the age—based parameter for

differential punishment for gang rape of a minor girl has been removed in the
BNS.

Previously the word ‘man’ was used in Sections 354B and 354C of IPC,
which is replaced by the word ‘whoever’ u/s 76 and 77 of the BNS. Thereby,
assault or use of criminal force to woman with intent to disrobe her and
Voyeurism are made gender neutral.

The act of hiring, employing, or engaging a child to commit an offence, is
made a punishable offence u/s 95 of BNS. It is pertinent to mention here that
the explanation of section 95 is covering child in the form of victim, who is
hired, employed, engaged or used for sexual exploitation or pornography.

An aggravated form of murder (culpable homicide) related to 'lynching' has
been introduced in the BNS u/s 103(2) addressing issues of 'mob lynching'.
Special categories have been created within the offence for murder and
grievous hurt by 'group of five or more persons' on the grounds of the victim's
social profile, particularly, his 'race, caste or community', sex, place of birth,
language, personal belief and any other grounds without specifically using the
term 'mob lynching'.

BNS provides punishment for murder by a life convict u/s 104 with a
modification, which corresponds to section 303 of IPC which was struck
down by the Hon’ble Apex Court in the case of Mithu v. State of Punjab,
AIR 1983 SC 473.
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Offence of 'causing death by rash or negligent act', prescribed u/s 304A of
IPC, has been retained u/s 106(1) of BNS with enhanced punishment i.e. from
2 years to 5 years imprisonment. However, for medical practitioners, the
punishment will still remain to be 2 years.

BNS has addressed the issue of Hit & Run cases, by providing offence
u/s 106 (2) of the BNS. Where death is caused by any person by doing any
rash or negligent act and escaping from the scene of incident without
disclosing the incident to a Police officer or Magistrate shall be punished with
imprisonment of either description for a term which may extend to ten years
and with fine.

Offences of organized crime and terrorist act have been added in BNS with
deterrent punishments u/s 111 and 113 of BNS to tackle 'organized crime' and
'terrorist acts’ by punishing the commission, attempt, abetment, conspiracy of
organized crimes and terrorist acts respectively. Furthermore, being a
member of any organized crime syndicate or terrorist organisation, harboring
or concealing any person who committed any organized crime or terrorist act
and the act of possessing any property derived or obtained from the
commission of organized crime or terrorist act is also punishable. Section 111
on organized crime takes care of various State laws enacted in this domain.
Therefore, the jurisprudence of UAPA and MCOCA, 1999 may apply in
situations. Section 113 on terrorist act has been drafted on the lines of UAPA.
It has also been provided that in case of the offence of terrorist act, officer not
below the rank of SP will decide whether to register a case under the
provisions of BNS or UAPA.

BNS, keeping in mind the medical advancements and faster recovery of the
victim, has reduced the number of days from '20 days' to '15 days' provided
for the sufferer in severe bodily pain or unable to follow his ordinary pursuits
for the purpose of 'grievous hurt' u/s 116 of BNS.

BNS has removed the distinction of age for boys and girls in offence of
kidnapping u/s137 of BNS by using the word ‘child’, thereby making
kidnapping of boys between 16 to 18 years of age from lawful guardianship,
an offence.

The offence relating to importation of a person from foreign country has been
made gender neutral to cover both boys and girls in section 141 of the BNS.
It will protect the minor boys and girls from being used for the purposes of
forced or seduced illicit intercourse.

JOTI JOURNAL — APRIL 2024 — PART I 56



'Beggary' has been introduced as a form of exploitation for the offence of
‘trafficking’ and has been made punishable under section 143 of the BNS.

In section 197(1)(d) of BNS, the act of making or publishing false or
misleading information which has tendency to jeopardise the sovereignty,
unity and integrity or security of India has been made punishable.

Section 303(2) of the BNS presents a fine example of deterrence and
reformative approach of punishment. On the one hand, for a second
conviction of any person for theft, the section prescribes a higher punishment
of up to 5 years with a mandatory minimum of 1 year. On the other hand,
where the value of stolen property is less than 5,000 rupees and the first-time
offender returns the value of property or restores the stolen property, the
punishment of community service is the only prescribed punishment.

Offence of 'snatching' has been introduced in the BNS. Till now, the offence
of snatching was not present in the IPC which had always created a legal
situation whether to treat such cases as 'theft' or 'robbery'. Section 304 of the
BNS makes the act of snatching an offence, which punishes act of forcible
seizure or grabbing of movable property.

The domain of offence of theft has been expanded to include theft of vehicle,
theft from vehicle, theft of government property and theft of idol or icon from
any place of worship u/s 305 of the BNS.

The offence of mischief in section 324 of BNS has been expanded in
accordance to the damage or loss caused to any property including the
property of Government or Local Authority.

In order to better equip the readers about the various changes comparative charts
are reproduced below:

Sections deleted from the IPC

S.No | Section Provision
1. 14 Servant of Government
2. 18 India
3. 29A Electronic record
4. 50 Section
5 53A Construction of reference to transportation
6. 124A Sedition
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S.No | Section Provision
7. 153AA | Punishment for knowingly carrying arms in any procession or
organizing, or holding or taking part in any mass drill or mass
training with Arms
8. 236 Abetting in India the counterfeiting out of India of coin
9. 264 Fraudulent use of false instrument for weighing
10. 265 Fraudulent use of false weight or measure
11. 266 Being in possession of false weight or measure
12. 267 Making or selling false weight or measure
13. 309 Attempt to commit suicide
14. 310 Thug
15. 311 Punishment
16. 377 Unnatural offences
17. 444 Lurking house—trespass by night
18. 446 House—breaking by night
19. 497 Adultery
New Offences added in BNS, 2023
S.No | Section Offence
1. 48 Abetment outside India for offence in India
2. 69 Sexual intercourse by employing deceitful means, etc.
3. 95 Hiring, employing or engaging a child to commit an offence
4. 103(2) Murder by group of five or more persons
5. 106(1) | relating to registered medical practitioner
(later
clause)
6. 106(2) Causing death by rash and negligent driving of vehicle and
escaping without reporting it to Police or Magistrate (hit and run)
7. 111 Organised crime
8. 112 Petty organised crime
9. 113 Terrorist act
10. 117(3) Voluntarily causing grievous hurt resulting in permanent
vegetative state
11. 117(4) Voluntarily causing grievous hurt by five or more persons
12. 152 Acts endangering sovereignty unity and integrity of India.
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S.No | Section Offence

13. 197(1)(d) | Publishing false or misleading information jeopardizing the
sovereignty, unity and integrity or security of India

14. 226 Attempt to commit suicide to compel or restraint exercise of
lawful power

15. 304 Snatching

16. 305(b) | Theft of any means of transport used for the transport of goods or
Passengers

17. 305(c) Theft of any article or goods from any means of transport used for
the transport of goods or passengers

18. 305(d) | Theft of idol or icon in any place of worship

19. 305(e) Theft of any property of the Government or of a local authority

20. 341(3) Possession of counterfeit seal, plate or other instrument knowing
the same to be counterfeited

21. 341(4) | Fraudulent or dishonest using as genuine any seal, plate or other

instrument knowing or having reason to believe the same to be
counterfeited

Offences for which death penalty may be awarded under the BNS, 2023

S.No | Section Provision

1. 66 Punishment for rape that causes death or results in persistent
vegetative state of victim

2. 70(2) Gang rape

3. 71 Punishment for repeat offenders guilty of rape

4. 103 Murder

5. 104 Punishment for murder by life convict

6. 109(2) | Abetment of suicide of a minor, insane: or intoxicated person.

7. 113(2) Terrorist Act

8. 140(2) | Kidnapping or abducting in order to murder or for ransom etc.

9. 109(2) | Attempt to murder by a person under sentence of imprisonment
for life if hurt is caused

10. 147 Waging, or attempting to wage war or abetting waging of war
against the Government of India

11. 160 Abetting mutiny actually committed

12. 230(2) | Giving or fabricating false evidence upon which an innocent
person suffers death

13. 310(3) | Dacoity accompanied with murder
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Sections related with Vicarious Liability

S. No.| Type of Vicarious Liability IPC BNS
1. Common Intention 34 3(5
2. | Abetment 109 (109 to 117) 49 (49 to 57)
3. Conspiracy 120 B 61(2)
4, Common Object 149 190

Imprisonment increased

(Note: This table reflects only the increase of imprisonment. Kindly refer to the Bare Act
for the prescribed fine or other kind of punishments)

S. No

Section under IPC

Section under BNS

Offence

L.

67(c) — six months

8(5)(c)—uptol

Imprisonment for non—payment of fine

extend to 2 years,
or with fine, or
both

years

year
2. 117 —3 years,or | S57—uptoseven |Abetting commission of offence by
with fine, or both years public or more than ten persons
3. | 373 — may extend | 99 — shall not be |Buying child for purpose of prostitution,
to 10 years less than seven | etc.
years but may
extend to 14 years
4. 303 — punished 104 — punished | Murder by Life Convict
with death with death or with
imprisonment for
life, which shall
mean the remainder
of that person's
natural life
5. |304 — aterm which| 105 Part 3 — a term | Culpable Homicide not amounting to
may extend to 10 | which may extend | murder done with knowledge
years, or fine, or to 10 years
both
6. 304A — may 106 (1) —up to 5 | Causing death by negligence
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S. No |Section under IPC|Section under BNS Offence
7. | 307(2) — punished | 109 (2) — punished | Attempt to murder under sentence of
with death with death or | Imprisonment for life
imprisonment for
life, which shall
mean the remainder
of that person's
natural life
8. | 332 —whichmay | 121 (1)—upto5 |Voluntary causing hurt to public servant
extend to 3 years years in discharging of his public duty, etc.
9. |335-mayextend | 122(2)—upto5 |Voluntary causing grievous hurt on
to 4 years years grave and sudden provocation
10. | 338 —may extend | 125(b) —upto3 |Act endangering life or personal safety
to 2 years years of others where grievous hurt is caused
11. {343 — mayextend| 127(3)—upto3 |Wrongful confinement for 3 days or
to 2 years years more
12. | 344 —may extend | 127(4)—upto 5 |Wrongful confinement for 10 days or
to 3 years years more
13. | 346 — may extend 127(6) — Wrongful  confinement  indicating
to 2 years up to 3 yearsin | intention that it should not be known to
addition to any | anyone or place may not be known or
other punishment | discovered.
for wrongful
14. | 370A(1) — 7 years | 144(1) —up to 10 |Exploitation of a trafficked child
years engaging for sexual exploitation
15. | 370A(2) — S years | 144(2)—upto 7 |Exploitation of a trafficked person
years engaging for sexual exploitation.
16. 138 — 6 months | 166 — up to 2 years | Abetment of Act of insubordination by
an officer, etc.
17. | 148(3)—3 years | 191(3)—upto5 |Rioting being armed with deadly
years weapon or anything used as weapon of
offence
18. 182 —6 months | 217 —up to 1 year |False Information to cause public

servant to use lawful power to injure any
person
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S. No

Section under IPC

Section under BNS

Offence

19. 204 —2 years | 241 —up to 3 years | Destruction of document or electronic
record to prevent its production as
evidence

20. 206 — 2 years | 243 —up to 3 years | Fraudulent removal or concealment of
property

21. | 211(a)—2years | 248(a)—upto5 |False charge of offence

years
22. | 211(b)—7 years | 248(b) —up to 10 |If criminal proceedings be instituted on
years false charge of offence punishable with
Death, LI, or 10 years or upwards
23. 274 — 6 months | 276 — up to 1 year | Adulteration of drugs
24. | 277 -3 months 279 —upto 6 |Fouling water
months
25. 406 — 3 years 316(2) — up to 5 | Criminal breach of trust
years
26. 417 — 1 year 318(2) —up to 3 |Cheating
years
27. 418 - 3 years 318(3) —up to 5 |Cheating with knowledge
years

28. 423 —2 years |322 —up to 3 years | Dishonest or Fraudulent execution of
deed of transfer

29. 424 — 2 years | 323 —up to 3 years | Dishonest or Fraudulent removal or
concealment of property

30. 426 — 3 months 324(2) —up to 6 |Mischief

months
31. 428 —2 years | 325 —up to 5 years | Mischief by killing, etc.
Mandatory Minimum Punishment Introduced:
S.No | Section Section Provision
under | under BNS
IPC

1. 373 99 Buying child for purposes of prostitution, etc.

2. 304 105 Punishment for culpable homicide not amounting to

murder

3. New 111(2) (b) | Organised Crime
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S.No | Section Section Provision
under | under BNS
IPC

4. New 111(3) Abetting, attempting etc. of an Organised Crime

5. New 111(4) Being a member of Organised Crime syndicate

6. New 111(5) Harboring/concealing person who has committed

7. New 111(6) Possessing property derived/obtained/acquired from
Organised Crime or proceeds of organized crime

8. New 111(7) Possession of property on behalf of member of
Organised Crime

9. New 112(2) Petty Organised Crime

10. New 113(2)(b) | Terrorist Act apart from resulting death

11. New 113(3) Conspiring, attempting, abetting etc. of terrorist Act.

12. New 113(4) Organising a training camp or recruits persons for
terrorist act

13. New 113(6) Harboring/concealing any person who has committed
any terrorist act or its attempt

14. New 117(3) Voluntarily causing grievous hurt resulting in
permanent disability or in persistent vegetative state

15. 326 118(2) Voluntarily causing grievous hurt by dangerous
weapons or means

16. 333 121(2) Voluntarily causing grievous hurt to deter public
servant from his duty

17. 363A 139(1) Kidnapping or obtaining custody of child not being
guardian for employing or to be used for purpose of
Begging

18. 363A 139(2) Maiming a child for employing or to be used for
purpose of begging

19. 170 204 Personating a public servant

20. 379 303(2) Theft (on second or subsequent conviction)

21. 396 310(3) Dacoity with murder

22. 403 314 Dishonest misappropriation of property

23. 421 320 Dishonest or fraudulent removal or concealment of

property to prevent distribution among creditors
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Imprisonment for life, which shall mean the remainder of that person's
natural life

S.No | Section Provision

1. 64(2) | Rape by person in authority

2. 65(1) | Rape on a woman under sixteen years of age

3. 65(2) | Rape on woman under twelve years of age

4. 66 Inflicting injury leading to death or persistent vegetative state
due to offence of rape

5. 70 Gang rape

6. 71 Repeat sex offenders

7. 104 Murder by life convict

8. 109(2) | Attempt to murder by life convict if hurt is caused

9. 139(2) | Maiming a child for purpose of begging

10. 143 (6) | Person convicted of trafficking a child on more than one
occasion 143(7)Public servant involved in trafficking of person

Conclusion:

This article was an introduction to the changes introduced by the Bharatiya
Nyaya Sanhita, 2023 which is set to replace Indian Penal Code, 1860. The BNS,
2023 addresses various aspects, from offences against women, children, and
murder to tackling organized crime, terrorism and exploitation. It removes outdated

terms, introduces gender-neutral provisions and aligns with evolving societal
norms. The Sanhita also offers a far more nuanced approach with regard to the
mental health issues which is further reflected from the abolition of offence of
attempt to commission of suicide. The above comparative charts highlight the
various reforms, so that the readers can get a glimpse of the changes at one stretch.
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OVERVIEW OF BHARATIYA SAKSHYA ADHINIYAM, 2023

— Institutional Article

The Bharatiya Sakshya Adhiniyam, 2023 is to replace the Indian Evidence
Act, 1872 with effect from 1% July, 2024. The Indian Evidence Act, 1872 was the
brainchild of the British Empire when India was not an independent country. Over

a 100 years, several amendments were made to the Act, 1872 so as to bring it in
tune with the progressing times and tailor it to the country’s changing dynamics.
This article aims to highlight the major changes being introduced by the new law.

Legislative intent

It is important to highlight the Statement and Object behind the Bharatiya
Sakshya Adhiniyam, 2023 (hereinafter referred to as ‘BSA’). The same is
reproduced as under:

........ The law of evidence (not being substantive or procedural

law), falls in the category of ‘adjective law', that defines the pleading
and methodology by which the substantive or procedural laws are
operationalised. The existing law does not address the technological
advancement undergone in the country during the last few decades.

skeksk

4. The proposed legislation, namely "Bharatiya Sakshya
Adhiniyam”, inter alia, provides as under:-

(1)

(i)

it provides that 'evidence' includes any information given
electronically, which would permit appearance of witnesses,
accused, experts and victims through electronic means it
provides for admissibility of an electronic original record as
evidence having the same legal effect, validity and
enforceability as any other document;

it seeks to expand the scope of secondary evidence to include
copies made from original by mechanical processes, copies
made from or compared with the original, counterparts of
documents as against the parties who did not execute them and
oral accounts of the contents of a document given by some
person who has himself seen it and giving matching hash value
of original record will be admissible as proof of evidence in
the form of secondary evidence;
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(ii1) it seeks to put limits on the facts which are admissible and its
certification as such in the courts. The proposed Bill
introduces more precise and uniform rules of practice of courts
in dealing with facts and circumstances of the case by means
of evidence.

skskok
6. The Bill seeks to achieve the above objectives."

In a nutshell, the BSA aims to consolidate and to provide for general rules
and principles of evidence for fair trial. It also incorporates provisions which reflects
the technological advancement and aligning the admissibility of evidence with the
contemporary needs of people.

Overview

The BSA consists of 170 sections instead of 167 sections as was the case
with the Indian Evidence Act, 1872 (hereinafter referred to as IEA). The
comparative analysis is further reflected from the table below which goes on to
highlight the provisions deleted and new additions made, they are as under:

Sections deleted from IEA
S. No. | Sections deleted from IEA
1. |3 — Definition of "India"

2. 22A — When oral admission as to contents of electronic records are relevant

3. | 82 — Presumption as to document admissible in England without proof of seal
or signature

4. | 88 —Presumption as to telegraphic messages

5. | 113 — Proof of cession of territory

6. | 166 — Power of jury or assessors to put questions

Explanations deleted from IEA

S. No. |Explanations to Sections deleted from IEA

1. |26 — Confession by accused while in custody of police not to be proved against
him

2. |65(B) (5) — Explanation

3. |73A — Proof as to verification of digital signature

4. | 88A — Presumption as to electronic messages
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With regard to the contents, notable changes are seen in BSA which are

highlighted as under:

Words otherwise not defined — This is a new addition. Sub-section (2) of
section 2 of BSA provides that words and expressions used herein and not
defined but defined in the Information Technology Act, 2000, Bharatiya
Nagarik Suraksha Sanhita, 2023 and Bharatiya Nyaya Sanhita, 2023 shall
have the same meanings as assigned to them in the said Act and Sanhita.

Electronic & digital record — Section 2(1)(d) of BSA gives a new
definition of the word "document" which is compatible with the modern
digital era. The new definition specifically includes electronic and digital
records within the scope of the term "document". Under the new definition,
to qualify as "document” or “documentary evidence", it is not necessary that
matter be expressed or described upon any substance by means of letters,
figures or marks only. Any matter which is "otherwise recorded" upon any
substance "by any other means" will also qualify as "document" or
"documentary evidence".

Inclusion of Electronic Records — BSA recognizes electronic records as
documents, expanding the definition beyond writings, maps, and
caricatures.

Ilustration Addition: An illustration to the document definition specifies
electronic records like emails, server logs and locational evidence.

Relevancy — Section 6 of IEA did not include the phrase “facts though not
in issue are so connected with a relevant fact as to form part of the same
transaction”. This phrase has been added in BSA. Earlier, this section was
confined to facts connected to fact in issue alone.

Confessions — The provisions of sections 25 and 26 have been brought
under one section. A new element of “coercion” has been introduced apart
from inducement, threat and promise.

Primary and Secondary Evidence — Primary evidence includes originals,
while secondary evidence encompasses various proofs, including oral and
written admissions. BSA includes a separate chapter outlining detailed
provisions for electronic records, their admissibility, handling, and
authentication. It also provides for secure handling and proper chain of
custody for electronic evidence (metadata, timestamps, etc.) to prevent
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tampering. There are certificate requirements which prescribe specific
requirements for certificates accompanying electronic evidence to ensure its
authenticity and integrity.

e Simultaneous Storage — BSA provides that simultaneously stored video
recordings in electronic form are considered primary evidence.

e Synchronisation with IT Act, 2000 — There are inclusion of terms from IT
Act, 2000 such as, Section 63 aligns with the IT Act, 2000, by incorporating
terms like ‘semiconductor memory’ for better clarity.

e Oral Evidence: BSA allows oral evidence to be given electronically,
facilitating testimony through electronic means.

¢ Admissibility of Electronic Records — Electronic records are incorporated
as admissible evidence, aligning with advancements in technology. But
Section 63(4) of the BSA provides for mandatory requirement of a
certificate as specified under section 65 B (4) of the IEA which is to be
submitted along with such electronic record. It is also noteworthy that
certificate can be provided by any person in-charge of the computer
communication device and an expert replacing the previous requirement of
a person holding responsible position to tender certificate.

e Introduction of certificate — Section 63(4) (c) of the BSA provides for
Schedules A and B for this purpose. Part A needs to be filled by the party
producing the electronic record/output of the digital record. Part B needs to
be filled by an expert to submit that the Hash value of the electronic record
is produced from the given algorithms.

e Accomplice Testimony — BNS attempts to address the IEA’s
inconsistencies regarding accomplice testimony by setting out clear
conditions for its admissibility and weighting. It also mandates
corroboration of accomplice testimony in most cases to ensure its reliability
and protect against false accusation.

e Judicial notice — Erstwhile references to laws outside India have been
deleted.

e Examination of witness — Section 146 of BSA provides for circumstances
which shall be construed as leading questions as opposed to Section 141 of
the IEA which relied upon the suggestive character of the questions.

JOTI JOURNAL — APRIL 2024 — PART I 68



The major changes made to BSA are enumerated in the table below:

S. No.

Section

Modifications in BSA

1

2(1)(d)

"document" means any matter expressed or described or otherwise
recorded upon any substance by means of letters, figures or marks or
any other means or by more than one of those means, intended to be
used, or which may be used, for the purpose of recording that matter
and includes electronic and digital records

2(1)(e)

"evidence' means and includes —

(i) all statements including statements given electronically which
the Court permits or requires to be made before it by witnesses
in relation to matters of fact under inquiry and such statements
are called oral evidence;

(i) all documents including electronic or digital records produced
for the inspection of the Court and such documents are called
documentary evidence;

Relevancy of facts forming part of same transactions — Facts
which, though not in issue, are so connected with a fact in issue or
a relevant fact as to form part of the same transaction, are relevant,
whether they occurred at the same time and place or at different
times and places

22

Confession caused by inducement, threat, coercion or promise,
when irrelevant in criminal proceeding — A confession made by
an accused person is irrelevant in a criminal proceeding, if the
making of the confession appears to the Court to have been caused
by any inducement, threat, coercion or promise having reference to
the charge against the accused person, proceeding from a person in
authority and sufficient, in the opinion of the Court, to give the
accused person grounds which would appear to him reasonable for
supposing that by making it he would gain any advantage or avoid
any evil of a temporal nature in reference to the proceedings against
him:

22
Proviso

Provided that if the confession is made after the impression caused
by any such inducement, threat, coercion or promise has, in the
opinion of the Court, been fully removed, it is relevant:

26

Cases in which statement of facts in issue or relevant fact by
person who is dead or cannot be found, etc., is relevant —
Statements, written or verbal, of relevant facts made by a person
who is dead, or who cannot be found, or who has become incapable
of giving evidence, or whose attendance cannot be procured
without an amount of delay or expense which under the
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S. No.

Section

Modifications in BSA

circumstances of the case appears to the Court unreasonable, are
themselves facts in issue or relevant facts in the following cases-

31

Relevancy of statement as to fact of public nature contained in
certain Acts or notifications — When the Court has to form an
opinion as to the existence of any fact of a public nature, any
statement of it, made in a recital contained in any Central or State Act
or in a Central or State Government notification appearing in the
respective Official Gazette or in any printed paper or in electronic or
digital form purporting to be such Gazette, is a relevant fact.

32

Relevancy of statements as to any law contained in law books
including electronic or digital form — When the Court has to form
an opinion as to a law of any country, any statement of such law
contained in a book purporting to be printed or published including
in electronic or digital form under the authority of the Government
of such country and to contain any such law, and any report of a
ruling of the Courts of such country contained in a book including
in electronic or digital form purporting to be a report of such rulings,
is relevant

10

35

Relevancy of certain judgments in probate, etc., jurisdiction — A
final judgment, order or decree of a competent Court or Tribunal, in
the exercise of probate, matrimonial, admiralty or insolvency
jurisdiction, which confers upon or takes away from any person any
legal character, or which declares any person to be entitled to any
such character, or to be entitled to any specific thing, not as against
any specified person but absolutely, is relevant when the existence of
any such legal character, or the title of any such person to any such
thing, is relevant

11

39

When the Court has to form an opinion upon a point of foreign law
or of science or art, or any other field, or as to identity of
handwriting or finger impressions, the opinions upon that point, of
persons specially skilled in such foreign law, science or art, or any
other field, or in questions as to identity of handwriting or finger
impressions are relevant facts and such persons are called experts

12

52

Facts of which Court must take judicial notice — The Court shall

take judicial notice of the following facts:-

(1) All laws in force in the territory of India including laws having
extra-territorial operation,;
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S. No.

Section

Modifications in BSA

(2) International treaty, agreement or convention with country or
countries, or decisions made at the international associations
or other bodies;

(3) The course of proceeding of the Constituent Assembly of India,
of Parliament and of the State Legislatures,

(4) The seals of all Courts and Tribunals;

(5) The seals of Courts of Admiralty and Maritime Jurisdiction,
Notaries Public, and all seals which any person is authorised to
use by the Constitution or by an Act of Parliament or State
Legislatures or Regulations having the force of law in India:

(6) The accession to office, names, titles, functions, and signatures
of the persons filling for the time being any public office in any
State, if the fact of their appointment to such office is notified
in any Official Gazette;

(7) The existence, title and national flag of every State or Sovereign
recognised by the Government of India;

(8) The divisions of time, the geographical divisions of the world,
and public festivals, fasts and holidays notified in the Official
Gazette;

(Reference to colonial language removed)

13

54

Proof of facts by oral evidence —

All facts, except the contents of documents may be proved by oral
evidence.

Omitted — electronic records

14

57

Primary evidence -

Primary evidence means the document itself produced for the
inspection of the Court.

Explanation 1.— Where a document is executed in several parts,
each part is primary evidence of the document.

Explanation 2.— Where a document is executed in counterpart, each
counterpart being executed by one or some of the parties only, each
counterpart is primary evidence as against the parties executing it.
Explanation 3.— Where a number of documents are all made by one
uniform process, as in the case of printing, lithography or
photography, each is primary evidence of the contents of the rest;
but, where they are all copies of a common original, they are not
primary evidence of the contents of the original.
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Explanation 4.— Where an electronic or digital record is created
or stored, and such storage occurs simultaneously or sequentially
in multiple files, each such file is primary evidence.

Explanation 5.— Where an electronic or digital record is produced
from proper custody, such electronic and digital record is primary
evidence unless it is disputed.

Explanation 6.— Where a video recording is simultaneously stored
in electronic form and transmitted or broadcast or transferred to
another, each of the stored recordings is primary evidence.
Explanation 7.— Where an electronic or digital record is stored in
multiple storage spaces in a computer resource, each such
automated storage, including temporary files, is primary evidence
Explanation 4 to 7 are new addition.

15

58

Secondary evidence. Secondary evidence means and includes —

(1) certified copies given under the provisions hereinafter
contained;

(2) copies made from the original by mechanical processes which
in themselves ensure the accuracy of the copy, and copies
compared with such copies;

(3) copies made from or compared with the original;

(4) counterparts of documents as against the parties who did not
execute them;

(5) oral accounts of the contents of a document given by some
person who has himself seen it;

(6) oral admissions;

(7) written admissions;

(8) evidence of a person who has examined a document, the
original of which consists of numerous accounts or other
documents which cannot conveniently be examined in Court,
and who is skilled in the examination of such documents.

16

63

Admissibility of electronic records —

(1) Notwithstanding anything contained in this Act, any information
contained in an electronic record which is printed on paper,
stored, recorded or copied in optical or magnetic media or
semiconductor memory which is produced by a computer or
any communication device or otherwise stored, recorded or
copied in any electronic form (hereinafter referred to as the
computer output) shall be deemed to be also a document, if the
conditions mentioned in this section are satisfied in relation to
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@)

3)

Explanation. — All the computers used for that purpose during that
period shall be treated for the purposes of this section as
constituting a single computer; and references in this section to a
computer shall be construed accordingly.

“

the information and computer in question and shall be
admissible in any proceedings, without further proof or
production of the original, as evidence or any contents of the
original or of any fact stated therein of which direct evidence
would be admissible.

The conditions referred to in sub-section (1) in respect of a
computer output shall be the following, namely:

(a) the computer output containing the information was
produced by the computer or communication device
which was used to create, store or process information for
the purposes of any activity by the person having lawful
control over the use of the computer or communication
device;

(b) the computer or communication device was operating
properly or, if not, then in respect of any period in which
it was not operating properly or was out of operation
during that part of the period, was not such as to affect
the electronic record or the accuracy of its contents.

the function of creating, storing or processing information for

the purposes of any activities as mentioned in clause (a) of sub-

section (2) was performed by one or more computer or
communication device, as the case may be, whether-

(a) in standalone mode; or

(b) on a computer system; or

(c) onacomputer network; or

(d) on a computer resource enabling information creation or
providing information processing and storage; or

(e) through an intermediary.

In any proceedings where it is desired to give a statement in
evidence by virtue of this section, a certificate doing any of the
following things shall be submitted along with the electronic
record at each instance where it is being submitted for
admission, that is to say,
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(a) identifying the electronic record containing the statement and
describing the manner in which it was produced;

(b) giving such particulars of any device involved in the
production of that electronic record as may be
appropriate for the purpose of showing that the electronic
record was produced by a computer or a communication
device or other electronic mean as mentioned in clauses
(a), (b), (c), (d) and (e) of sub-section (3):

(¢) dealing with any of the matters to which the conditions
mentioned in sub-section (2) relate, and purporting to be
signed by a person in charge of the computer or
communication device, as the case may be, or an expert
(whichever is appropriate) shall be evidence of any
matter stated in the certificate; and for the purposes of
this sub-section it shall be sufficient for a matter to be
stated to the best of the knowledge and belief of the
person stating it in the form specified in the Schedule

(5) For the purposes of this section, —

(a) information shall be taken to be supplied to a computer
or communication device if it is supplied thereto in any
appropriate form and whether it is so supplied directly or
(with or without human intervention) by means of any
appropriate equipment;

(b) a computer output shall be taken to have been produced

by a computer or communication device whether it was
produced by it directly or (with or without human
intervention) by means of any appropriate equipment or
by other electronic mean as mentioned in clauses (a), (b),
(¢), (d) and (e) of sub-section (3).
Provision is analogoos to section 65B of IEA but lot of
changes have been made. A schedule has also been
provided which lays down the format of certificate to be
tendered under this provision.

16

64

Rules as to notice to produce — Secondary evidence of the contents
of the documents referred to in clause (a) of section 60, shall not be
given unless the party proposing to give such secondary evidence
has previously given to the party in whose possession or power the
document is, or to his advocate or representative such notice to
produce it as is prescribed by law; and if no notice is prescribed by
law, then such notice as the Court considers reasonable under the
circumstances of the case
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17

74

Public and private documents — 74(1)(b) public records kept in any
State or Union territory of private documents.
(Reference to colonial language removed)

18

77

Proof of other official documents —

77(a) Acts, orders or notifications of the Central Government in any
of its Ministries and Departments or of any State Government or any
Department of any State Government or Union territory
Administration

77(b) the proceedings of Parliament or a State Legislature, by the
journals of those bodies respectively, or by published Acts or
abstracts, or by copies purporting to be printed by order of the
Government concerned;

77(e) the proceedings of a municipal or local body in a State, by a
copy of such proceedings, certified by the legal keeper thereof, or by
a printed book purporting to be published by the authority of such
body;

(Reference to colonial language removed)

19

81

Presumption as to Gazettes in electronic or digital — The Court
shall presume the genuineness of every electronic or digital record
purporting to be the Official Gazette, or purporting to be electronic
or digital record directed by any law to be kept by any person, if such
electronic or digital record is kept substantially in the form required
by law and is produced from proper custody.

20

85

Presumption as to electronic agreements — The Court shall
presume that every electronic record purporting to be an agreement
containing the electronic or digital signature of the parties was so
concluded by affixing the electronic or digital signature of the parties.

21

101

Evidence as to meaning of illegible characters, etc.

“Provincial” replaced with “regional”

22

122

Estoppel of tenant and of licensee of person in possession —

No tenant of immovable property, or person claiming through such
tenant, shall, during the continuance of the tenancy or any time
thereafter, be permitted to deny that the landlord of such tenant had,
at the beginning of the tenancy, a title to such immovable property;
and no person who came upon any immovable property by the
licence of the person in possession thereof shall be permitted to deny
that such person had a title to such possession at the time when such
licence was given.
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23 138 Accomplice — An accomplice shall be a competent witness against
an accused person; and a conviction is not illegal if it proceeds upon
the corroborated testimony of an accomplice.
(“Uncorroborated” word replaced with “corroborated”)
24 138 Judge's power to put questions or order production — The Judge
may, in order to discover or obtain proof of relevant facts, ask any
question he considers necessary, in any form, at any time, of any
witness, or of the parties about any fact; and may order the
production of any document or thing: and neither the parties nor their
representatives shall be entitled to make any objection to any such
question or order, nor, without the leave of the Court, to cross-
examine any witness upon any answer given in reply to any such
question.

Conclusion:

The Bharatiya Sakshya Adhiniyam, 2023 represents a significant step
towards modernizing the legal framework related to recording of evidence in India.
It introduces provisions that reflect technological advancements and aims to
provide a more comprehensive and inclusive approach to the admissibility of
electronic and digital evidence in legal proceedings. Several keynote changes have
been made in the Law relating to evidence to provide for inclusivity of digital
evidence. In addition, illustrations have been added and deleted to signify a
departure from the old methods of dealing and making an initiative towards
embracing the digital era. BSA in a way reflects the emergence of the society and
levels up to deal with the changing nature of evidence. The preamble of BSA
provides for general rules and principles of evidence for fair trial and the changes
affirm the same.

If you salute your work you do not have to salute anybody

If you pollute your work you have to salute everybody.

— Dr. A.P.J. Abdul Kalam
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PART — 11

NOTES ON IMPORTANT JUDGMENTS

CIVIL PROCEDURE CODE, 1908 — Section 10
SUCCESSION ACT, 1925 — Sections 276 and 278

(i)

(i)

Stay of suit — Applicability — Whether applies to proceedings of
different nature instituted under any other statute? Held, No —
Further held, it applies only to a suit instituted in civil court.

Suit for title and application for probate — Scope of proceeding —
Whether simultaneous pendency of these two will attract section 10
CPC? Held, No — Both are different and distinct proceedings, the
parties and the reliefs claimed are also different — Application for
stay of suit, held rightly rejected.

ffae ufshar Gfedn, 1908 — &IRT 10
STRINGR AT, 1925 — &IRTU 276 TT 278

(i)

(i)

qre BT AP AT TFET — JAsadr — |1 I8 fhd) 3y dfafdr
@ ded AR Y TP o HRIaIsal IR A BIaT 37 STaERd,
& — g8 © afwfRuiRa fear T & a8 daa Rifde ~mare™
# HRerd 91§ W AR BT 7 |

Hide & forv 3mdes iR W @ forw 9 — SrRiaE &1 fawar
a9 — T 39 S BT U A1 faarei= 891 err 10 9. o). <.
I BT HXM? TR, Tl — T gAD R T Hriar2af
g, TPR AR I1aT fHar 11 Ay it T § — I] DI AP
o 9 &1 e, Sfd wu ¥ AR favar |

Gayatriraje Puar (Smt.) & ors. v. Smt. Shailjaraje Puar & ors.

Order dated 09.10.2023 passed by the High Court of Madhya
Pradesh (Indore Bench) in Miscellaneous Petition No. 5626 of 2023,
reported in ILR 2024 MP 277

Relevant extracts from the order:

In the case of National Institute of Mental Health and Neuro Sciences v.
C. Parameshwara, AIR 2005 SC 242, the Apex Court held that section 10 CPC
applies to suit instituted in civil court and it cannot apply to proceedings of other
nature instituted under any other statute. Apart from that, it has been held in the
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cases of Kanwarjit Singh Dhillon v. Hardayal Singh Dhillon and ors., (2007) 11
SCC 357 and Chandrashekhar Kashinath Patange v. Ramesh Kashinath Patange
and ors., 2013 (3) MPLJ 669 that scope of the suit is therefore distinct from the
scope of the probate proceedings. The probate proceedings would be the
entitlement of the petitioner to the probate of the Will of his father whereas the
issue would be as regards the legality and validity of the Will and further, when the
scope of the two proceedings are different and distinct, the suit sought to be stayed
need not be stayed. Once a probate is granted by a competent court, it would
become conclusive of the validity of will itself, but that cannot be decisive whether
the probate Court would also decide the title of the testator in the suit properties
which can only be decided by the civil court on evidence. The probate of the Will
granted by the competent probate court would be admitted into evidence that may
be taken into consideration by the civil court while deciding the civil suit for title
but grant of probate cannot be decisive for declaration and title and injunction
whether at all the testator had any title to the suit properties or not.

Apart from that, the reliefs in the suit and the proceedings and the parties are
different, therefore, the court below has rightly rejected the application
under section 10 CPC.

52. CIVIL PROCEDURE CODE, 1908 — Order 6 Rule 17 and Order 41 Rule 23-A

SPECIFIC RELIEF ACT, 1963 — Section 22(2)

(i) Remand — Scope of — First appellate court remanded the matter on
the ground that plaintiff should be given opportunity to amend the
plaint in the light of section 22 (2) of the Act without giving any
finding that re-trial is necessary — No application for seeking the
said amendment was filed — Remand order held, improper — Until
and unless re-trial is found necessary, the case cannot be remanded
back.

(i)  Proviso of section 22 (2) — Applicability — Suit is for declaration of
title and not for specific performance of contract — The proviso is
applicable in cases of specific performance of contract — Applying
it on a title suit, held illegal.
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Nihal Singh v. Savitri Bai & ors.

Order dated 17.10.2023 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Miscellaneous Appeal No. 4516 of 2019,
reported in ILR 2024 MP 283

Relevant extracts from the order:

On plain reading of Section 22 of Specific Relief Act indicates that this
provision is applicable for the specific performance of contract for the transfer of
immovable property. In this case, suit is not filed for specific performance of
contract, but is filed for declaration of title and, therefore, the learned first appellate
Court has committed illegality by applying the proviso of sub-section 2 of section
22 of Specific Relief Act.

It is also apparent that impugned order of remand was passed by learned first
appellate Court against the provision of Order 41 Rule 23-A of CPC.

However, in the case at hand, the learned first appellate Court has not given
any finding that re-trial is necessary. Unless and until there is a finding that re-trial
IS necessary, the case cannot be remanded back.

The Apex Court in the case of Municipal Corporation, Hyderabad v. Sunder
Singh, (2008) 8 SCC 485 held in order to exercise the power of remand under Order
41 Rule 23A of CPC, there has to be a specific finding of the Court that a retrial is
necessary.

JOTI JOURNAL — APRIL 2024 — PART II 91


https://indiankanoon.org/doc/274124/
https://indiankanoon.org/doc/874524/
https://indiankanoon.org/doc/274124/
https://indiankanoon.org/doc/274124/
https://indiankanoon.org/doc/161831507/

53.

CIVIL PROCEDURE CODE, 1908 — Order 22 Rule 4 and Order 23 Rule 1(3)
Suit instituted against dead persons — Application filed for withdrawal of
suit with liberty to institute fresh suit — Trial Court rejected the
application observing that filing of suit against dead persons does not fall
within the category of formal defect and is a nullity since the very
inception — Held, such suit shall be deemed to have been not instituted at
all and substitution of legal representatives would also be not permissible
— Treating it to be a formal defect, prayer for withdrawal of suit with
liberty to file fresh suit should have been allowed — Order set aside,
revision petition allowed.

ffder ufshar <fgar, 1908 — amewr 22 f9H 4 Td 3w 23 A 1 (3)
Ia fed & feg GRea 9 — a1 T 9Red & & wdaar @
T 915 q1E ford S BT sfraee U¥ — fAaRT <RI §RT sfae
9 IR R R o 11 & 70 afea & fieg e o goits
I & SN § 7L T § W& U A URA | ) P o — I§ A
SR & 98 WRera &1 781 go vd e ufaffeel &1 ufteeme &
A T8l BN — Sad I B Urefe Ffe AFT Y AT 918 |Rerd
B B WAAAT B AR IS 90T o B AT § A ARy off
— QY UK, YAIET AMADT WHR DI S |

Laxminarayan and ors. v. Jankibai and ors.

Order dated 09.10.2023 passed by the High Court of Madhya
Pradesh (Indore Bench) in Civil Revision No. 591 of 2023, reported
in 2024 (1) MPLJ 212

Relevant extracts from the order:

A suit instituted against a dead person believing him to be alive on the date

of filing of the suit but later on being discovered that he has already expired, is a
nullity since the very inception. The same shall be deemed not to have been
instituted at all. Since the suit is against a dead person, substitution of legal
representatives would also not be permissible under the provisions of Order 22 Rule
4 of the CPC. However, since the suit has already been filed, which is its physical
aspect, a prayer for its withdrawal ought to be permitted with liberty to file a fresh
suit on the same cause of action.
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The judgments in the case of Raghuraj and ors. v. Ramprakash and ors.,
2017 (2) MPLJ 158 and Vinod Kumar Gupta v. Ramadevi Shivhare and anr.,
2008 (2) of MPLJ 151 were dealing with the issue of non-joinder of a necessary
party to the suit and for that reason withdrawal of the suit was not permitted upon
holding that non-impleadment of a necessary party is not a formal defect within the
meaning of Order 23 Rule 1(3) of the CPC as the same strikes at the root of the suit.
It was not held that the suit itself is a nullity. Non-impleadment of a necessary party
would certainly not be a formal defect but institution of a suit against a dead person
would be a formal defect as the suit itself would be a nullity. In Promila Bakshi
and ors. v. Ashok Bhatia and ors., AIR 2007 HP 14 withdrawal was not permitted
for the reason that the entire trial in the suit had been concluded and at the fag end
of the trial plaintiff had sought permission to withdraw the suit. However, in the
present case the suit is at the very initial stage and the trial has not even begun. The
judgments relied upon by the learned counsel for the respondents, hence do not
support him in any manner.

54. CIVIL PROCEDURE CODE, 1908 — Order 37 Rule 3(5)

Summary suit — Leave to defend — Plaintiff brought suit for recovery of
money against the defendants — Defendants moved application for leave
to defend on the ground that they do not know plaintiff and have never
entered into any transaction with him — Defendants have shown that they
have substantial defence in the matter — Held, at this stage, the court has
only to determine if any triable issue is shown by the defendants — Order
of trial court rejecting the application of leave to defend was set aside —
Defendants granted leave to defend the matter.

fufaer uftrar <fean, 1908 — amesr 37 fraw 3(5)

i arg — giiRem & fog el — Tt 7 gl & [eg o=
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Satish Gehlot and anr. v. Krishna Irrigation India Pvt. Ltd.

Order dated 23.08.2023 passed by the High Court of Madhya

Pradesh (Indore Bench) in Miscellaneous Petition No. 603 of 2023,

reported in 2024 (1) MPLJ 557
Relevant extracts from the order:

It is to be considered whether the defendants have raised any triable issues in
the present matter or that they have a substantial defence. The ancillary question
which needs consideration is as to whether the defendants at the time of seeking
leave to defend were required to substantiate and prove the plea taken by them in
their application. The Supreme Court in the case of Santosh Kumar v. Bhai
Moolsingh, AIR 1958 SC 321 has held that the test is to see whether the defence
raises a real issue and not a sham one, in the sense that, if the facts alleged by the
defendants are established, there would be a good, or even a plausible, defence on
those facts. The defendants should raise an issue of fact, the truth and good faith of
which could be tested by going into the evidence. It has been observed that a
defence which on the face of it is clear would not become vague simply because
the evidence by which it is to be proved is not brought on file at the time the defence
is put in. The stage of proof can only come after the defendant has been allowed to
enter an appearance and defend the suit, and that the nature of defence has to be
determined at the time when the affidavit is put in. At that stage all that the Court
has to determine is whether “if the facts alleged by the defendant are duly proved”
they will afford a good, or even a plausible, answer to plaintiff's claim. Once the
Court is satisfied about that, leave cannot be withheld and once leave is granted the
normal procedure of a suit so far as evidence and proof go, obtains.

55. CONSUMER PROTECTION ACT, 1986 — Section 12
Theft of vehicle — Information to police — Vehicle was stolen on the
intervening night of 29/30 July, 2013 and police was informed on
30.07.2013 — FIR was registered on 02.08.2013 — Insurance Company
repudiated the claim on the ground of delay in filing FIR as well as
informing insurance company about the incident of theft — Whether
repudiation of claim is justified? Held, No — If police is informed
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immediately about the theft but some delay is caused to submit insurance
claim, it cannot be repudiated on the ground of violation of conditions of
policy.

SUHIGT HREoT AT, 1986 — ERT 12

e AN — Yo BT FIAT — 8T 20-30 Gl 2013 P FRRIA
AN ol Ua gferd &l g faeid 30.07.2013 BT &1 7§ — Y a1
€ 02.08.2013 P Tof B g — dHT HU 7 YT A Ruic fer
A Tl B IR 191 B BT AR B FA o H ¢ AT B mR
W IE JEHR fFT — O @ @ IFEgia R o ?
sffeiRe, 8 — IRt gfora & @ & go g < & T N
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Trilok Singh v. Manager, Cholamandalam MS General
Insurance Co. Ltd. and ors.

Judgment dated 18.07.2023 passed by the Supreme Court in Civil
Appeal No. 4530 of 2023, reported in 2023 ACJ 2394 (SC)

Relevant extracts from the judgment:

It is clear that condition No. 1 is in two parts. The first part deals with
occurrence of any accidental loss or damage. In that event, the insured is required
to go to the company immediately for such loss or damage by the insured and
furnish all such information and assistance to the company as required. The
intention thereof is that the company must immediately have the knowledge of any
impending prosecution, inquest or fatal inquiry in respect of any occurrence which
may give rise to a claim under this policy. The second part of condition No. 1 deals
with the situation where in case of theft or criminal act, if any, which is the subject
matter of the claim under the policy, the insured shall give immediate notice to the
police and cooperate with the company in securing the conviction of the offender.
Condition No. 9 is general condition regarding due observance and fulfillment of
the terms of the policy in case of liability of the company to make any payment
under the policy.

In the facts of the present case, it is not in dispute that during the period of
insurance cover, the theft took place on the intervening night of 29-30.07.2013 of
which, as per the findings recorded by the District Forum and the State Commission
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which are affirmed by the NCDRC, intimation was given by the appellant on
30.07.2013 but police registered FIR on 02.08.2013. The final report was submitted
by the police on 18.12.2013 by which the recovery of the vehicle was not found
possible. Even after such final report, the claim submitted by the petitioner on
09.09.2013 was repudiated on 10.02.2014 on the ground of violation of the
condition Nos. 1 and 9.

In view of the judgment of Gurshinder Singh v. Shriram General Insurance
Co. Ltd., (2020) 11 SCC 612, our analysis to condition no. 1 fortifies the necessity
of immediate action to the police in case of the theft of the vehicle. If immediately,
action is taken informing the police and some delay is caused to submit the
insurance claim, it cannot be repudiated on the ground of belated information to
insurance company indicating violation of condition no. 1 of the policy. In our
view, the District Forum has rightly appreciated the issue and held that repudiation
of claim was not justified. The NCDRC and the State Commission committed an
error to set-aside the order of the District Forum. The NCDRC was also not justified
in confirming the order of the State Commission and wrongly applied the ratio of
the judgment of the Om Prakash v. Reliance General Insurance, (2017) 9 SCC
724 without due appreciation of the second part of the condition no. 1 which applies
in the case of theft.

*56. CRIMINAL PROCEDURE CODE, 1973 — Sections 91 and 202
NEGOTIABLE INSTRUMENTS ACT, 1881 — Section 20
Power to summon a document — Court is empowered to call any
document u/s 91 of the Code which is necessary for fair proceeding in the
case — Court can issue summons to the person in whose possession the
desired documents are kept — Power is discretionary in nature and should
be exercised judiciously and properly.

qUs Yfhar wf2dr, 1973 — IRV 91 Y4 202
WYy forga e, 1881 — &IRT 20
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Sanjay Kumar v. Vasudev & anr.

Order dated 23.06.2023 passed by the High Court of Madhya
Pradesh (Indore Bench) in Miscellaneous Criminal Case No. 37462
of 2022, reported in ILR 2023 MP 1948

57. CRIMINAL PROCEDURE CODE, 1973 — Sections 167(2) and 173(2) & (8)
Default bail — When such right is not available? Charge sheet was filed
against the accused — Further investigation is pending as regards other
accused or for production of some documents not available at the time of
filing of charge sheet — On the ground of incomplete charge sheet or
investigation pending for other accused would not entitle accused to
claim right to get default bail.

v Ufthar dfedn, 1973 — 9RIY 167(2) U9 173(2) 3R (8)
fTsHH ST — $9 YT JIRHR SYT T8 BT ? IAYad @ fawg
JTAANT v g fhar T — o=y ifige @ Waw H AW wiw
AT a1 ARERT U3 YR HRA FHI Sl AT U9 E O S 4
FRAT AN T — YVl AT 97 A7 I Al & o o9 ifea
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T8l |

Central Bureau of Investigation v. Kapil Wadhawan and anr.
Judgment dated 24.01.2024 passed by the Supreme Court in
Criminal Appeal No. 391 of 2024, reported in 2024 CriLJ 1082

Relevant extracts from the judgment:

The benefit of proviso appended to sub-section (2) of Section 167 of the Code
would be available to the offender only when a charge-sheet is not filed and the
investigation is kept pending against him. Once however, a charge-sheet is filed,
the said right ceases. It may be noted that the right of the investigating officer to
pray for further investigation in terms of sub-section (8) of Section 173 is not taken
away only because a charge-sheet is filed under sub-section (2) thereof against the
accused. Though ordinarily all documents relied upon by the prosecution should
accompany the charge-sheet, nonetheless for some reasons, if all the documents are
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not filed along with the charge-sheet, that reason by itself would not invalidate or
vitiate the charge-sheet. It is also well settled that the court takes cognizance of the
offence and not the offender. Once from the material produced along with the
charge-sheet, the court is satisfied about the commission of an offence and takes
cognizance of the offence allegedly committed by the accused, it is immaterial
whether the further investigation in terms of Section 173(8) is pending or not. The
pendency of the further investigation qua the other accused or for production of
some documents not available at the time of filing of charge-sheet would neither
vitiate the charge-sheet, nor would it entitle the accused to claim right to get default
bail on the ground that the charge-sheet was an incomplete charge-sheet or that the
charge-sheet was not filed in terms of Section 173(2) of Cr. P. C.

In view of the afore-stated legal position, we have no hesitation in holding
that the charge-sheet having been filed against the respondents-accused within the
prescribed time limit and the cognizance having been taken by the Special Court of
the offences allegedly committed by them, the respondents could not have claimed
the statutory right of default bail under Section 167(2) on the ground that the
investigation qua other accused was pending. Both, the Special Court as well as the
High Court having committed serious error of law in disregarding the legal position
enunciated and settled by this Court, the impugned orders deserve to be set aside
and are accordingly set aside.

58. CRIMINAL PROCEDURE CODE, 1973 — Section 173 (8) r/w/s 158
Further investigation and re-investigation — Scope — Investigating officer
has a right to further investigate in respect of an offence, even after filing
of final report under sub-section (2) of Section 173 of CrPC without prior
permission/approval of Magistrate — However, so far as re-investigation
is concerned, prior permission/ approval of the Magistrate is required —
Order passed by the Home Secretary without taking prior permission/
approval for further investigation by CBCID and all resultant
proceedings are quashed and set aside.

v Ufshar wfadr, 1973 — €RT 173 (8) HaUST &RT 158
IfARTT S=INT T G: A9 — IR — &RT 173 B SWRT (2) &
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Bohatie Devi (Dead) through LR v. The State of Uttar Pradesh
and ors.

Judgment dated 28.04.2023 passed by the Supreme Court in Criminal
Appeal No. 1294 of 2023, reported in 2023 (3) Crimes 98 (SC)

Relevant extracts from the judgment:

There cannot be any dispute that even after the charge-sheet is filed, it is the
right of the investigating officer to further investigate in respect of offence even
after a report under sub-section (2) of Section 173 of Cr.PC forwarded to a
Magistrate and as observed and held by this Court the prior approval of the
Magistrate is not required. However, as per the settled position of law, so far as the
reinvestigation is concerned, the prior permission/approval of the Magistrate is
required.

Now, so far as the submission on behalf of the accused relying upon Section
173(3) of CrPC is concerned, it provides how to submit/send a report to the
Magistrate and who shall send the report to the Magistrate. It provides that where a
superior officer of police has been appointed under Section 158, the report, shall be
submitted through that officer, and he may, pending the orders of the Magistrate,
direct the officer in charge of the police station to make further investigation.
Therefore, Section 173(3) read with Section 158 does not permit the Secretary
(Home) to order for further investigation/reinvestigation by another agency, other
than the officer in charge of the concerned Police Station and/or his superior officer.

59. CRIMINAL PROCEDURE CODE, 1973 — Sections 190, 202 and 203
(i) Dismissal of first complaint — Maintainability of subsequent
complaint — Order of dismissal u/s 203 of CrPC is no bar to
entertain second complaint on the same facts, but it can be done
only in exceptional circumstances.
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(i)  Summoning of accused — Nature of order — Duty of Magistrate —
Summoning of an accused is a serious matter — Magistrate is obliged
to scrutinize carefully the allegations made with a view to prevent
an innocent person from being called upon to face any frivolous
complaint — One of the objects of section 202 CrPC is also to enable
the Magistrate to prosecute a person against whom grave
allegations are made — Just as it is necessary to curtail vexatious and
frivolous complaints against innocent persons, it is equally essential
to punish the guilty.

<ue yfshar wfgdr, 1973 — gRIT 190, 202 TG 203
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Cardinal Mar George Alencherry v. State of Kerala and anr.

Judgment dated 17.03.2023 passed by the Supreme Court in Criminal
Appeal No. 836 of 2023, reported in 2023 (3) Crimes 62 (SC)

Relevant extracts from the judgment:

It is true that the respondent no. 2, in the instant complaints, should have
disclosed the full and correct facts more particularly with regard to the previous
complaint filed by him against the appellant and other accused in respect of the
alleged fraudulent sale of the properties belonging to Archdiocese, mere non-
disclosure of such facts, would not be a ground to set aside the summons issued by
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the Trial Court after applying its mind and having been prima facie satisfied about
the commission of the alleged offences.

In case of Pramatha Nath Talukdar v. Saroj Ranjan Sarkar, AIR 1962 SC
876 it was held with regard to filing of the second complaint that a fresh complaint
could be entertained after the dismissal of previous complaint under Section 203 of
the Criminal Procedure Code when there was manifest error or manifest
miscarriage of justice or when fresh evidence was forthcoming. It was further held
that an order of dismissal under Section 203 of the Criminal Procedure Code is no
bar to the entertainment of a second complaint on the same facts, but it will be
entertained only in exceptional circumstances, e.g. that the previous order was
passed on an incomplete record or on a misunderstanding of nature of complaint or
it was manifestly absurd, unjust or foolish or where new facts which could not, with
reasonable diligence, have been brought on record in the previous proceedings have
been adduced.

No doubt, summoning of an accused is a serious matter and therefore the
Magistrate before issuing the summons to the accused is obliged to scrutinize
carefully the allegations made in the complaint with a view to prevent a person
named therein as accused from being called upon to face any frivolous complaint,
nonetheless one of the objects of Section 202 Cr.P.C. is also to enable the
Magistrate to prosecute a person or persons against whom grave allegations are
made. Just as it is necessary to curtail vexatious and frivolous complaints
against innocent persons, it is equally essential to punish the guilty after
conducting a fair trial.

60. CRIMINAL PROCEDURE CODE, 1973 — Section 389(1)
Suspension of conviction — Parameters to be considered, summarized —
Further held, granting stay of conviction or suspension should not be a
rule but an exception and should be accepted in rare cases — Question of
relevance of “moral turpitude” in such matters also explained.

<us Ufshar wfedr, 1973 — €T 389(1)
NRifg &1 fAdss — faar § fog o™ Ay ads, 9RiRE — I8
A e & wRifE &1 wrM a1 fdes vo Faw 781 afig srvare
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Afjal Ansari v. State of Uttar Pradesh

Judgment dated 14.12.2023 passed by the Supreme Court in
Criminal Appeal No 3838 of 2023, reported in (2024) 2 SCC 187
(Three Judge Bench)

Relevant extracts from the judgment:

This Court has undertaken a comprehensive examination of this issue on
multiple occasions, laying down the broad parameters to be appraised for the
suspension of a conviction under Section 389(1) of the CrPC. There is no
gainsaying that in order to suspend the conviction of an individual, the primary
factors that are to be looked into, would be the peculiar facts and circumstances of
that specific case, where the failure to stay such a conviction would lead to injustice
or irreversible consequences. [Ravikant S. Patil v. Sarvabhouma S. Bagali,
(2007)1 SCC 673] The very notion of irreversible consequences is centered on
factors, including the individual’s criminal antecedents, the gravity of the offence,
and its wider social impact, while simultaneously considering the facts and
circumstances of the case.

This Court has on several occasions opined that there is no reason to interpret
Section 389(1) of the CrPC in a narrow manner, in the context of a stay on an order
of conviction, when there are irreversible consequences. Undoubtedly, Ravikant
Patil (supra) holds that an order granting a stay of conviction should not be the rule
but an exception and should be resorted to in rare cases depending upon the facts
of a case. However, where conviction, if allowed to operate would lead to
irreparable damage and where the convict cannot be compensated in any monetary
terms or otherwise, if he is acquitted later on, that by itself carves out an exceptional
situation. Having applied the specific criteria outlined hereinabove to the present
factual matrix, it is our considered view that the Appellant’s case warrants an order
of stay on his award of conviction, though partially.

In this context, it is crucial that we also address the final issue which is before
us for consideration, i.e., the question of relevance of ‘moral turpitude’ in the
present circumstances. While contemplating to invoke the concept of ‘moral
turpitude’ as a decisive factor in granting or withholding the suspension of
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conviction for an individual, there is a resounding imperative to address the issue
of depoliticising criminality. There has been increasing clamour to decriminalise
polity and hold elected representatives accountable for their criminal antecedents.
It is a hard truth that persons with a criminal background are potential threats to the
very idea of democracy, since they often resort to criminal means to succeed in
elections and other ventures. In the present context too, substantial doubt has been
cast upon the Appellant’s criminal antecedents along with the veracity and threat
posed by these claims, in light of the many FIRs that have been produced in these
proceedings.

While this concern is undeniably pertinent, it remains the duty of the courts
to interpret the law in its current form. Although ‘moral turpitude’ may carry
relevance within the context of elected representatives, the courts are bound to
construe the law in its extant state and confine their deliberations to those facets
explicitly outlined, rather than delving into considerations pertaining to the moral
rectitude or ethical character of actions. This is especially true when it is solely
motivated by the convicted individual’s status as a political representative, with the
aim of disqualification pursuant to the RPA.

Having said so, we hasten to hold that societal interest is an equally important
factor which ought to be zealously protected and preserved by the Courts. The
literal construction of a provision such as Section 389(1) of the CrPC may be
beneficial to a convict but not at the cost of legitimate public aspirations. It would
thus be appropriate for the Courts to balance the interests of protecting the integrity
of the electoral process on one hand, while also ensuring that constituents are not
bereft of their right to be represented, merely consequent to a threshold opinion,
which is open to further judicial scrutiny.

61. CRIMINAL PROCEDURE CODE, 1973 — Section 397

PREVENTION OF MONEY LAUNDERING ACT, 2003 — Sections 8(8),

65 and 71

PREVENTION OF MONEY LAUNDERING (RESTORATION OF

PROPERTY) RULES, 2016 — Rules 2(b), 3 and 3A

(i) Revision — Maintainability — Order of Trial Court can be challenged
in revision on the ground of violation of law or not following the
prescribed procedure or lack of jurisdiction of the Court — Handing
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over custody of property provisionally attached under the PMLA
would be considered as final order — Revision is maintainable.

(i) Release of property — In lieu of fixed deposit — Attached property of
the claimant can be restored only when the requirement as
contained in proviso to Section 8(8) of the Act is satisfied and
procedure prescribed in Rule 3 and 3A of the Rules is followed —
Accused cannot be treated as ‘claimant’ as defined in Rule 2(b) of
the Rules — Order releasing property in favour of accused set aside.

qus Ufshar wfadr, 1973 — ORT 397
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Directorate of Enforcement v. Vinod Bhandari and ors.

Judgment dated 07.11.2023 passed by High Court of Madhya
Pradesh (Indore Bench) in Criminal Revision No. 3394 of 2023,
reported in 2024 CriLJ 250

Relevant extracts from the judgment:

Having gone through the principles laid down by Hon'ble Apex Court and
also High Court in Aruni Sahgal v. State of M.P., (Criminal Revision No.
2179/2020, High Court of M.P., Seat at Jabalpur), Shyam Tiwari v. State of M.P.,
2021 SC OnLine MP 2671, Manish v. State of Madhya Pradesh, 2023 SC OnLine
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MP 909, Bhaskar Industries Ltd. v. Bhiwani Denim & Apparels Ltd., (2001) 7
SCC 401, K. Basha v. State, MANU/TN/0211/2012, Central Bank of India v.
Directorate of Enforcement and ors. passed on 06.09.2016 in Criminal Revision
No. 947/2014 and Girish Kumar Sunej v. C.B.1. passed on 13.07.2017 in Criminal
Appeal No. 1137/2017, it emerges that if the order is finally deciding the rights and
liabilities of the parties, even, in an interim stage, it will be treated as final order
and revision against that order lies. In this case, the petitioner has also challenged
the order on the basis of violation of PMLA, 2002 and also passing the order
without jurisdiction. On this aspect, | want to quote the view of Hon'ble
Constitutional Bench of Apex Court taken in Mohanlal Maganlal Thakre v. State
of Gujarat, AIR 1968 SC 733. In the para 6 of the judgment, Hon'ble Apex Court
endorsing another judgment held as under :-

“6 The decision in Ramesh v. Patni, (1966) 3 SCR 198 would seem
to throw light on these questions. There the Claims Officer under
the Madhya Pradesh Abolition of Proprietory Rights Act, 1950 held
in an application by the appellants that a debt due by them to the
respondents was a secured debt though the respondents had obtained
a decree therefore. He, accordingly, called upon the respondents to
file their statement of claim as required by the Act. The respondents
filed the statement, but the officer held that it was out of time and
discharged the debt. In appeal the Commissioner held that though
the Claims Officer had jurisdiction, he could not discharge the debt
as action under S. 22(1) of the, Act had not been taken. The
appellants thereupon filed Art. 226 petition alleging that the
Commissioner had no jurisdiction to entertain or try the appeal. The
High Court dismissed the petition summarily. The contention was
that the High Court's order was not a final order be-cause it did not
decide the controversy between the parties and did not of its own
force affect the rights of the parties or put an end to the controversy.
This court observed:

(1) that the word 'proceeding’ in Art. 133 was a word of a very
wide import,

(2) that the contention that the order was not final because it did
not conclude the dispute between the parties would have had
force if it was passed in the exercise of the appellate or
revisional jurisdiction of the High Court, as an order of the
High Court if passed in an appeal or revision would not be
final if the suit or proceeding from which there was such an
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appeal or revision remained still alive after the High Court's
order,

(3) buta petition under Art. 226 was a proceeding independent of
the original controversy between the parties;

the question therein would be whether a proceeding before a
Tribunal or an authority or a court should be quashed on the ground
of want of jurisdiction or on other well recognised grounds and that
the decision in such a petition, whether interfering or declining to
interfere, was a final decision so far as the petition was concerned
and the finality of such an order could not be judged by co-relating
it with the original controversy between the parties. The court,
however, observed that all such orders would not always be final
and that in each case it would have to be ascertained what had the
High Court decided and what was the effect of the order. If, for
instance, the jurisdiction of the inferior tribunal was challenged and
the High Court either upheld it or did not, its order would be final.”

In view of the aforesaid verdict, it is crystal clear that if the jurisdiction is
challenged, the order will be considered as final. On this aspect, the law laid down
in the judgment of Praveen Kumar v. State of Himachal Pradesh, 1989 CrilLJ
2537 (HP), is also pertinent to mention here. The relevant para 8 of the judgment
is mentioned below :-

“8. An application under Section 451 Cr.P.C. has to be decided by
the Court after hearing the parties seeking the release of the property
in question. The parties are allowed to adduce evidence and it is only
after hearing them that the Court passes the order thereby giving the
custody of the property to one of them who may be adjudged by the
Court to be best entitled for the same. To say that such an order is
revisable by the Court on the termination of the proceedings or in
between is no reason to call the order interlocutory order. Till such
an order is made, it is final between the parties and the Magistrate
cannot arbitrarily or without proper justification change the same
during the course of the proceedings. The argument of the petitioner
that such an order becomes final on the termination of the
proceedings cannot be accepted because even that order is subject
to determination by a Civil court. Therefore, in the light of the
decision of the Supreme Court in Madhu Limaye v. State of
Maharashtra, 1978 Cri LJ 165, it can be held that this kind of order
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is final between the parties deciding their entitlement to the property
in question finally at that stage. Therefore, such an order is
necessarily subject to revision by the Court and revision against the
same is competent before a Court of Session. The view which | have
taken has a support from Bharat Heavy Electricals Ltd. v. State,
1981 CriLJ 1529 (AP) and Ishar Singh v. The State of Punjab,
1974 CrilJ 231. The argument of Sh. S. S. Kanwar on this count,
therefore, fails and is rejected.”

On going through the aforesaid analysis in entirety, it is explicitly evident that
the order passed by the Courts regarding handing over the custody of property
would be considered as final order since they are finally adjudging the possession
of the property. However, when the order is challenged on the basis of violation of
law, without applying proper procedure and passed without jurisdiction, the
revision certainly lies. Accordingly, the contention of respondents regarding non-
maintainability of this revision deserves to be and is dismissed.

The aforesaid observation frescoes that the order for provisional attachment
was passed by Directorate of Enforcement, but it was not passed by the Special
Judge. Certainly, Hon'ble Apex Court, in order to secure the justice, directed that
in case the petitioner furnishing the fixed deposit, the provisional attachment shall
be lifted. However, the impugned order was passed by Special Judge, hence, no
benefit can be afforded to the respondents by the aforesaid verdict.

In view of the proviso of section 8(8) of PMLA Act, 2002, the question arises
that who is a 'claimant' and what is 'such manner as may be prescribed'. On this
aspect, the Prevention of Money-Laundering (Restoration of Property) Rules, 2016
(hereinafter referred to as 'PMLA Rule, 2016") is required to be perused. In this rule,
the claimant is defined as under :-

2(b) “claimant” means a person who has acted in good faith and has
suffered a quantifiable loss as a result of the offence of Money-
Laundering despite having taken all reasonable precautions, and is
not involved in the offence of money laundering;

It is nowhere mentioned that the applicants can be treated as claimants defined
in the rules. One applicant is Dr. Vinod Bhandari, who is accused in the concerned
criminal case and others applicants are his relatives. Then, at this stage, it cannot
be presumed that they have acted in good faith and have suffered a quantifiable loss
as a result of the offence of Money-laundering despite having taken all reasonable
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precautions. Since, Dr. Vinod Bhandari himself is an accused, he cannot be treated
as ‘claimant’ in view of the aforesaid definition enshrined under Rule 2(b) of PMLA
Rules, 2016. The respondents at this stage also cannot satisfy the first proviso of
Section 8(8) of PMLA, 2002.

62. CRIMINAL PROCEDURE CODE, 1973 — Sections 438 and 439 (2)

(i) Anticipatory bail — Grant of — Factors required to be taken into
consideration — Court must maintain balance between individual
rights and public interest on one hand and right to liberty with
presumption of innocence on the other, after considering gravity of
offence, its impact on society and need for a fair and free
investigation.

(i)  Anticipatory bail — Cancellation of — Cancellation of bail should be
done only for substantial and compelling reasons — Where the facts
and circumstances for custodial interrogation is imperative to
unearth the truth, anticipatory bail should not be granted — Joining
the investigation with a protective umbrella provided by pre-arrest
bail will render the exercise of eliciting truth ineffective.

qus Yfshar wfadr, 1973 — 9RIG 438 T 439 (2)

(i) o™ SWHa — weM fdar oM — dR& RS faar & forn
ST 3P & — AT P SR &1 THRaT, FAST W) IS
qrel SUP THIT qT orE Ud Wdd N P Savadbal W
faR #=7 g0 T =% Tafas dfeR 1§ Aefda dor gEd
WG FRINAr @ SUURT Afd Wasdl @ AWGR S 7T Hgad
§1¢ @ 911y |

(i) 3w wHFa — AR far oM — ST &1 FARieRoT Sad
i Ud IRIer HRYT & fag & fear S Aty — SiEt aey
T aRRefRl #§ 9@ & 9 379 & forg eiftRenm # ywas
NMITAF &, IIFH ST S T8l Bl ST arfee — RRwary —
gd AT @ YR S AT SNl § |fafard B9 9 9w @t
ST A BT BTSN TAGE & TG |

Pratibha Manchanda and anr. v. State of Haryana and anr.

Judgment dated 07.07.2023 passed by the Supreme Court in
Criminal Appeal No. 1793 of 2023, reported in (2023) 8 SCC 181
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Relevant extracts from the judgment:

The relief of anticipatory bail is aimed at safeguarding individual rights.
While it serves as a crucial tool to prevent the misuse of the power of arrest and
protects innocent individuals from harassment, it also presents challenges in
maintaining a delicate balance between individual rights and the interests of justice.
The tight rope we must walk lies in striking a balance between safeguarding
individual rights and protecting public interest. While the right to liberty and
presumption of innocence are vital, the court must also consider the gravity of the
offence, the impact on society, and the need for a fair and free investigation. The
court's discretion in weighing these interests in the facts and circumstances of each
individual case becomes crucial to ensure a just outcome.

It is inarguable that the cancellation of bail should be done only for substantial
and compelling reasons, however, setting aside an erroneous bail order is altogether
different from cancelling bail. This Court does not intend to interfere with the
judicial discretion exercised by the High Court in granting bail to an accused as a
standard practice. However, it is essential to ensure that all the material facts are
brought on record and thereafter only the discretionary jurisdiction is exercised in
accordance with the fundamental principles of anticipatory bail laid down
in various decisions over time by this Court.

The facts of the case speak for themselves and an element of criminality
cannot be ruled out at this stage. Whether or not the alleged offences were
committed by Respondent No. 2 and his co-accused in active collusion with each
other can be effectively determined by a free, fair, unhampered and dispassionate
investigation. In the peculiar facts and circumstances of this case, custodial
interrogation of not only Respondent No. 2 but all other suspects is, therefore,
imperative to unearth the truth. Joining the investigation with a protective umbrella
provided by pre-arrest bail will render the exercise of eliciting the truth ineffective
in such like case.

[ J
63. CRIMINAL PROCEDURE CODE, 1973 — Sections 451 and 457
EXCISE ACT, 1915 (M.P.) — Sections 47-A(3)(a) and 47-D
Interim custody — Vehicle of petitioner was allegedly seized for carrying
725.76 litre of foreign liquor without any permit — Petitioner filed an
application before the Magistrate court for interim custody of the vehicle
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— Trial court sought information from District Magistrate regarding
initiation of confiscation proceedings — It was informed by the Collector
that confiscation proceeding has been initiated — Trial court rejected the
application — Held, on the date of application, no intimation was received
by the court regarding initiation of proceedings for confiscation — As bar
u/s 47-D would not attract, the vehicle was liable to be released.

qus yfhar Hfadr, 1973 — €RIY 451 Q4§ 457
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Karan Singh v. State of M.P. & anr.

Order dated 09.05.2023 passed by the High Court of Madhya
Pradesh (Indore Bench) in Miscellaneous Criminal Case No. 14200
of 2023, reported in ILR 2023 MP 1906

Relevant extracts from the order:

On bare reading of Section 47(D) of the Act, it is apparent that if the Criminal
Court has been given intimation as per provision under section 47(A) (3)(a) of the
Act about initiation of confiscation proceedings by the Collector regarding
confiscation then the criminal court is ceased of the matter and has no jurisdiction
to pass any order for interim custody of vehicle as held by this Court in the order
dated 03.01.2003 passed in the case of Suresh R. Dave v. State of Madhya
Pradesh, 2003 (1)MPHT 439 and Pratik Parik v. State of Madhya Pradesh, 2010
(1) MPLJ (Cri) 205.

Upon hearing counsel for the parties, at the outset, it is expedient to observe
that if law requires a particular act to be done in a particular manner, it can be done
in the same manner and not otherwise. Conjoint reading of Section 47-A and 47-D
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of the Act suggests that jurisdiction of the Court is barred, if intimation of initiation
of confiscation proceedings of seized property is received under clause (a) of sub-
section (3) of Section 47-A of the Act.

In the facts of the present case, it is evident that the application for interim
custody of the vehicle was moved on 25.01.2023 and the matter was heard on
28.01.2023. Thereafter, the Court sought information from the Collector regarding
initiation of proceedings for confiscation. In turn, on 02.02.2023 intimation was
sent by the Collector to the Court regarding initiation of confiscation proceedings.
Thus, on the date of the application, there was no intimation received by the Court
from the Collector, Rajgarh regarding initiation of proceedings for confiscation
and, therefore, the bar under Section 47(D) of the Act would not attract.

64. EVIDENCE ACT, 1872 — Sections 3 and 32

APPRECIATION OF EVIDENCE:

(i)  Criminal trial — Practice and procedure — Oral dying declaration —
Proof of — Prosecution has to prove that the deceased was in a fit
state of mind and was in a position to make oral dying declaration
to the witness or doctor.

(i) “Interested witness” and “related witness” — Meaning — “Interested
witness” is one who has a direct or indirect interest in seeing the
accused punished due to prior enmity or other reasons and has a
strong motive to falsely implicate him — A witness closely related to
the deceased in known as “related witness” — Their credibility and
trustworthiness — Law explained.

(iii) Un-exhibited document of prosecution — Whether it can be used?
Held, if such document is in favour of the accused, then it can be
read in his favour but such document cannot be read against the
accused.

|red AfefaH, 1872 — €RIY 3 TF 32
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Hari Narayan v. State of Madhya Pradesh

Judgment dated 17.01.2024 passed by the High Court of Madhya
Pradesh in Criminal Appeal No. 2446 of 2005, reported in 2024
CriLJ 871

Relevant extracts from the judgment:

In a case of burning, where prosecution case was mainly based on oral dying
declaration made by the deceased, the mental condition of the deceased at the time
of making such oral dying declaration assumes importance.

It is well established principle of law that if an un-exhibited document of
prosecution is in favour of the accused, then it can be read in his favour but an un-
exhibited document of prosecution cannot be read against the accused. Although
the photocopies of bed head ticket of the deceased are available on record as un-
exhibited documents, but unfortunately, this Court cannot look into the same.

Evidence of a "related witness™ cannot be discarded only on the ground of
relationship. On the contrary, why a "related witness™ would spare the real culprit
in order to falsely implicate some innocent person? There is a difference between
"related witness™ and "interested witness". "Interested witness" is a witness who is
vitally interested in conviction of a person due to previous enmity.

If a witness has a direct or indirect interest in seeing the accused punished due
to prior enmity or other reasons, and has a strong motive to falsely implicate the
accused, then he would be called an "interested witness".
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65. EVIDENCE ACT, 1872 — Section 63
Photocopy of document (Will) — When can be admitted as secondary
evidence? Mere averment that original document is lost, would not be
sufficient — First of all, it is required to be shown that the copies are made
from mechanical process and also that they are compared with the
original — This requirement is sine qua non for a document to be
produced as secondary evidence.

qrey A, 1872 — €RT 63

TS (@) @ sEmia — f5iae g & 9 § $9 U5y R
S I5 AMBIT AT B o TSl A 8 47 8, TAT T8l 8 —
HIYH I8 < omaead § & ufafefdat a@ifye ufsar @ ok ot
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Narendra Kumar v. Deepchand and ors.

Order dated 06.09.2023 passed by the High Court of Madhya
Pradesh (Indore Bench) in Miscellanous Petition No. 1971 of 2022,
reported in 2024 (1) MPLJ 173

Relevant extracts from the order:

On perusal of the decision of Gwalior Development Authority v. Dushyant
Sharma and ors., 2013 (3) MPLJ 172, it clearly reveals that when it comes to
copying the original documents, the copies must be made by original from
mechanical process, and copies are compared with original and cases in which
secondary evidence relating to documents must be given which also reveals that
original has been destroyed or lost or cannot be produced in the reasonable time.
Thus, before a document can be produced in the Court, first of all it is required to
be shown that the copies are made from mechanical process, and also that they are
compared with the original. Thus, this requirement is sine qua non for a document
to be produced in secondary evidence, and merely pleading that the original
document is lost would not suffice.

So far as the decision rendered by the Hon’ble Apex Court in the case of
Rakesh Mohindra v. Anita Beri and ors., 2015 MPLJ Online (SC) 51 is

concerned, on which the respondent has relied upon, in that case the petitioner was
able to comply with the provisions of Section 65, i.e., the original document stands
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misplaced, and the photo copy of the document was also produced from the custody
of D.E.O., Ambala, and the Apex Court has held that it is the compliance of Section
65 of the Evidence Act, whereas in the present case the photo copy of the Will has
been produced from the possession of the defendant itself who is a private person.
Thus, this decision is of no avail to the defendants.

66. EVIDENCE ACT, 1872 — Section 68

SUCCESSION ACT, 1925 — Section 63

Will — Validity and execution — Proof of — The requirements enshrined
u/s 63 of the Succession Act have to be categorically complied with for
the execution of the Will to be proven in terms of section 68 of the
Evidence Act — In short, Civil Court must ascertain that: (i) testator
signed the Will out of his own free will; (ii) at the time of execution, he
was in sound state of mind; (iii) was aware of nature and effect thereof;
and (iv) Will was not executed under any suspicious circumstances.

e SIS, 1872 — €IRT 68

ISR A4, 1925 — &RT 63
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Meena Pradhan and ors. v. Kamla Pradhan and anr.
Judgment dated 21.09.2023 passed by the Supreme Court in Civil
Appeal No. 3351 of 2014, reported in (2023) 9 SCC 734

Relevant extracts from the judgment:

A bare reading of the abovementioned provisions would show that the
requirements enshrined under Section 63 of the Succession Act have to be
categorially complied with for the execution of the Will to be proven in terms of
Section 68 of the Evidence Act.
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A Will is an instrument of testamentary disposition of property. It is a legally
acknowledged mode of bequeathing a testator’s property during his lifetime to be
acted upon on his/her death and carries with it an element of sanctity. It speaks from
the death of the testator. Since the testator/testatrix, at the time of testing the
document for its validity, would not be available for deposing as to the
circumstances in which the Will came to be executed, stringent requisites for the
proof thereof have been statutorily enjoined to rule out the possibility of any
manipulation.

Relying on H. Venkatachala lyengar v. B.N. Thimmajamma, 1958 SCC
Online SC 31 (three-Judge Bench), Bhagwan Kaur v. Kartar Kaur, (1994) 5 SCC
135 (three-Judge Bench), Janki Narayan Bhoir v. Narayan Namdeo Kadam,
(2003) 2 SCC 91 (two-Judge Bench), Yumnam Ongbi Tampha Ibema Devi v.
Yumnam Joykumar Singh, (2009) 4 SCC 780 (three-Judge Bench) and
Shivakumar v. Sharanabasappa, (2021) 11 SCC 277 (three-Judge Bench), we can
deduce/infer the following principles required for proving the validity and
execution of the will:

10.1. The court has to consider two aspects: firstly, that the Will is executed by
the testator, and secondly, that it was the last Will executed by him;

10.2. Itis not required to be proved with mathematical accuracy, but the test of
satisfaction of the prudent mind has to be applied.

10.3. A Will is required to fulfil all the formalities required under Section 63 of
the Succession Act, that is to say:

(@) The testator shall sign or affix his mark to the Will or it shall be signed
by some other person in his presence and by his direction and the said
signature or affixation shall show that it was intended to give effect to
the writing as a Will;

(b) Itis mandatory to get it attested by two or more witnesses, though no
particular form of attestation is necessary;

(c) Each of the attesting witnesses must have seen the testator sign or affix
his mark to the Will or has seen some other person sign the Will, in
the presence and by the direction of the testator, or has received from
the testator a personal acknowledgment of such signatures;

(d) Each of the attesting witnesses shall sign the Will in the presence of
the testator, however, the presence of all witnesses at the same time is
not required;
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10.4.

10.5.

10.6.

10.7.

10.8.

10.9.

10.10.

10.11.

For the purpose of proving the execution of the Will, at least one of the
attesting witnesses, who is alive, subject to the process of court, and capable
of giving evidence, shall be examined;

The attesting witness should speak not only about the testator’s signatures
but also that each of the witnesses had signed the will in the presence of the
testator;

If one attesting witness can prove the execution of the Will, the examination
of other attesting witnesses can be dispensed with;

Where one attesting witness examined to prove the Will fails to prove its
due execution, then the other available attesting witness has to be called to
supplement his evidence;

Whenever there exists any suspicion as to the execution of the Will, it is the
responsibility of the propounder to remove all legitimate suspicions before
it can be accepted as the testator's last Will. In such cases, the initial onus
on the propounder becomes heavier.

The test of judicial conscience has been evolved for dealing with those cases
where the execution of the Will is surrounded by suspicious circumstances.
It requires to consider factors such as awareness of the testator as to the
content as well as the consequences, nature and effect of the dispositions in
the Will; sound, certain and disposing state of mind and memory of the
testator at the time of execution; testator executed the Will while acting on
his own free Will;

One who alleges fraud, fabrication, undue influence et cetera has to prove
the same. However, even in the absence of such allegations, if there are
circumstances giving rise to doubt, then it becomes the duty of the
propounder to dispel such suspicious circumstances by giving a cogent and
convincing explanation.

Suspicious circumstances must be ‘real, germane and valid’ and not merely
‘the fantasy of the doubting mind [Shivkumar (supra)]’. Whether a
particular feature would qualify as ‘suspicious’ would depend on the facts
and circumstances of each case. Any circumstance raising suspicion
legitimate in nature would qualify as a suspicious circumstance for
example, a shaky signature, a feeble mind, an unfair and unjust disposition
of property, the propounder himself taking a leading part in the making of
the Will under which he receives a substantial benefit, etc.
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In short, apart from statutory compliance, broadly it has to be proved that (a)
the testator signed the Will out of his own free will, (b) at the time of execution he
had a sound state of mind, (c) he was aware of the nature and effect thereof and (d)
the Will was not executed under any suspicious circumstances.

67. EVIDENCE ACT, 1872 — Sections 120, 135 to 139, 154 and 155
CIVIL PROCEDURE CODE, 1908 — Order 7 Rule 14 (4), Order 8 Rule
1-A (4) (a), Order 13 Rule 1 (3), Order 14 Rule 21, Order 16 Rules 14 &
21 and Order 18 Rule 3-A

(i)

(i)

(i)

Party to a suit and witness in a suit — Whether the phrase
“plaintiff’s/defendant’s witness” excludes the plaintiff or defendant
themselves, when they appear as a witness in their own case? Held,
No — Law explained.

Production of documents during cross-examination — Whether law
differentiates between party to a suit and witness of a party? Held,
No — In view of the provisions contained in Order 7 Rule 14, Order
8 Rule 1-A and Order 13 Rule 1, production of documents for both
a party to the suit and a witness, as the case may be, at the stage of
cross-examination, is permissible within law.

Trial of a suit — Recording of evidence — Duty of the court — Judge
should ask questions to clear any point — Should ensure that
advocates behave properly and exclude irrelevancies — Make timely
interventions, when necessary — Objectives of rules for conducting
civil proceedings summarised.

ey IifSfH, 1872 — IRV 120, 135 | 139, 154 Ud 155
fafder ufshar <fEar, 1908 — ™ 7 9% 14 (4), 3w 8 o
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Mohammed Abdul Wahid v. Nilofer and anr.
Judgment dated 14.12.2023 passed by the Supreme Court in Civil
Appeal No. 8146 of 2023, reported in (2024) 2 SCC 144

Relevant extracts from the judgment:

It would be useful to refer to the objectives in framing rules for conducting
civil proceedings. The Halsbury’s Law of England state the following overriding
objectives of the Civil Procedure Rules:

(i)
(i)
(iii)
(@)
(b)
(©)
(d)
(iv)
(v)

(vi)

ensuring that the parties are on equal footing;

saving expense;

dealing with the case in ways which are proportionate:
to the amount of money involved;

to the importance of the case;

to the complexity of the issues; and

to the financial position of each party;

ensuring that it is dealt with expeditiously and fairly; and

allotting to it an appropriate share of the court’s resources, while taking
into account the need to allot resources to other cases; and

enforcing compliance with rules, practice directions and orders.

The parties are required to help the court to further the overriding objective.
Undoubtedly, perhaps unquestionably, the same objectives guide the interpretation
of the Code of Civil Procedure 1908.

In this search for truth, while placing these rules or in the case of our country,
the Code, in highest regard, on the role of a judge, we may benefit from Lord
Denning’s observations in Jones v. National Coal Board, (1957) 2 QB 55 where
his Lordship remarked:
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68.

“The Judge’s part in all this is to hearken to the evidence, only
himself asking questions of witnesses when it is necessary to clear
up any point that has been overlooked or left obscure; to see that the
advocates behave themselves seemly and keep to the rules laid down
by law, to exclude irrelevancies and discourage repitition, to make
sure by wise intervention that he follows the points that the
advocates are making and can assess their worth; and at the end to
make up his mind where the truth lies. If he goes beyond this, he
drops the mantle of a judge and assumes the robe of an advocate,
and the change does not become his well”.

HINDU MARRIAGE ACT, 1955 — Sections 13 (1) (i-a) and 13 (1)(i-b)

(i)

(i)

Cruelty — As a ground of divorce — Conduct of one party adversely
affecting the other — It may be mental or physical, intentional or
unintentional — Has to be construed and interpreted considering
various factors.

Desertion — Heavy burden lies upon the party who seeks divorce on
this ground — He has to prove factum of separation, animus
deserendi, absence of his or her consent and absence of his or her
conduct giving reasonable cause to the deserting spouse to leave the
matrimonial house.

fa=g faars sifdfgw, 1955 — &R 13 (1)(i—F) W& 13 (1)(i—2)

(i)
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Dr. Nirmal Singh Panesar v. Paramjit Kaur Panesar @
Ajinder Kaur Panesar

Judgment dated 10.10.2023 passed by the Supreme Court in Civil
Appeal No. 2045 of 2011, reported in 2024 (1) MPLJ 20 (SC)

JOTI JOURNAL — APRIL 2024 — PART II 119



Relevant extracts from the judgment:

We have given anxious thought and consideration to the submissions made
by the learned advocates for the parties in the light of the evidence on record. There
could not be any disagreement with the proposition of law vancassed by the learned
counsel for the appellant that the allegations of ‘cruelty’ and ‘desertion’ are
legitimate grounds for seeking a decree of divorce u/s 13(1) of the said Act.

It is well accepted proposition that “cruelty” is a course or conduct of one
party which adversely affacts the other. The “cruelty” may be mental or physical,
intentional or unintentional.

The crux of the decisions of this Court in Sirajmohmedkhan
Janmohamadkhan v. Hafizunnisa Yasinkhan, (1981) 4 SCC 250, Shobha Rani
v. Madhukar Reddi, (1988) 1 SCC 105 and Savitri Pandey v. Prem Chandra
Pandey, (2002) 2 SCC 73 on the interpretation of the word “cruelty” is that it has
to be construed and interpreted considering the type of life the parties are
accustomed to; or their economic and social conditions and their culture and human
values to which they attach importance. Each case has to be decided on its own
merits.

Similarly, the law is also well settled as to what could be said to be
“Desertion” in the divorce prodeedings filed u/s 13 of the said Act. The expression
“Desertion” had come up under the judicial scrutiny of this court in Bipin Chandra
Jai Singh Bai Shah v. Prabhavati, AIR 1957 SC 176 which was again considered
in case of Lachman Uttam Chand Kirpalani v. Meena alias Mota AIR 1964 SC 40.
This court collating the observations made in earlier decisions, stated its view as
under:-

“Collating the aforesaid observations, the view of this Court may be
stated thus: Heavy burden lies upon a petitioner who seeks divorce
on the ground of desertion to prove four essential conditions, namely
(1) the factum of separation; (2) animus deserendi; (3) absence to
his or her consent; and (4) absence of his or her conduct giving
reasonable cause to the deserting spouse to leave the matrimonial
home.”
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69. HINDU SUCCESSION ACT, 1956 — Section 6

CIVIL PROCEDURE CODE, 1908 — Section 96, Order 3 Rules 2 & 4,

Order 20 Rule 12 and Order 23 Rule 3

(i) Partition suit — Devolution of interest in coparcenary property and
rights of daughter — After substitution of new section 6 w.e.f.
09.09.2005, daughters are also entitled to equal share in the
coparcenary property of their father as that of a son — Where
matter is subjudice and final decree proceedings are not concluded,
parties may get benefit of amended law — Preliminary decree can be
modified, as final decree must be in accordance with the amended
law and daughter must be alloted share as per amended law. [Vinita
Sharma v. Rakesh Sharma, (2020) 9 SCC 1 followed]

(i) Consent decree — Compromise deed in a partition suit must include
written consent of all parties — Decree by consent amongst some of
the parties only in a suit for partition of joint property, will be
unlawful.

(iii) Duty of Advocate — Advocate owes fiduciary duties to their clients,
not to transgress authority conferred by client while making
concession/admission or compromise before Court — He cannot
settle and compromise claim without specific authorization from his
client. [Himalayan Coop. Group Housing Society v. Balwan Singh,
(2015) 7 SCC 373 relied upon]
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Prasanta Kumar Sahoo & ors. v. Charulata Sahu & ors.

Judgment dated 29.03.2023 passed by the Supreme Court in Civil
Appeal No. 2913 of 2018, reported in (2023) 9 SCC 641

Relevant extracts from the judgment:

Question before this Court in Vineeta Sharma v. Rakesh Sharma, (2020) 9
SCC was: in case during the pendency of partition suit or during the period between
the passing of preliminary decree and final decree in the partition suit, any
legislative amendment or any subsequent event takes place which results in
enlargement or diminution of the shares of the parties or alteration of their rights,
whether such legislative amendment or subsequent event can be taken into
consideration and given effect to while passing final decree in the partition suit.
The Court held that even though filing of partition suit brings about severance of
status of jointness, such legislative amendment or subsequent event will have to be
taken into consideration and given effect to in passing the final decree in the
partition suit. This is because, the partition suit can be regarded as fully and
completely decided only when the final decree is passed. It is by a final decree that
partition of property of joint Hindu Family takes place by metes and bounds.

It is now well settled that under Order XXIII Rule 3 of the CPC as it now
stands, when a claim in suit has been adjusted wholly or in part by any lawful
agreement or compromise, the compromise must be in writing and signed by the
parties and there must be a completed agreement between them. To constitute an
adjustment, the agreement or compromise must itself be capable of being embodied
in a decree.
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In a suit for partition of joint property, a decree by consent amongst some
only of the parties cannot be maintained.

It is the solemn duty of an advocate not to transgress the authority conferred
on him by the client. It is always better to seek appropriate instructions from the
client or his authorised agent before making any concession which may, directly or
remotely, affect the rightful legal right of the client. The advocate represents the
client before the court and conducts proceedings on behalf of the client. He is the
only link between the court and the client. Therefore his responsibility is onerous.
He is expected to follow the instructions of his client rather than substitute his
judgment.

70. HINDU SUCCESSION ACT, 1956 — Sections 14 (2), 15 and 16
Property acquired by a Hindu female in partition — She had pre-existing
right in the joint family property — She would be deemed to have become
the full owner thereof despite the fact that the partition deed prescribed
a limited estate for her — Upon her intestate death, her property would
devolve by way of succession as per sections 15 and 16 of the Act.

feg SafraR e, 1956 — RIS 14 (2), 15 TF 16
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Jagdish Chandra v. Chandrakant and ors.

Order dated 04.10.2023 passed by the High Court of Madhya

Pradesh (Indore Bench) in Second Appeal No. 2822 of 2022,
reported in 2024 (1) MPLJ 134

Relevant extracts from the order:
When property is acquired by a Hindu female at a partition or in lieu of right
of maintenance, it is in virtue of pre-existing right and such an acquisition would

not be within the scope and ambit of Sub-Section (2) of Section 14 of the Act, 1956
even if the instrument allotting the property prescribes a restricted estate in the
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property. She would be deemed to have become the full owner thereof
notwithstanding that the instrument under which the same was given to her
prescribed a limited estate for her. She would have a restricted estate only when
property is acquired by her for the first time without any pre-existing right under
an instrument the terms of which prescribe a limited estate for her in the property.

In the present case, Smt. Rampyari Bai was allotted certain joint family
property by way of her share in the partition effected in the family. She had a pre-
existing right/share in the property and by way of partition, a specific part of the
same was allotted to her. Since she had a pre-existing right in the joint family
property which was crystallized by way of allotment of her share therein in the
partition, she acquired her property not by way of a restricted estate but by way of
absolute ownership. Upon her death, the same would not devolve as per the
condition stipulated in the partition deed but would devolve by way of succession
as per sections 15 and 16 of the Act, 1956 since no Will or any other testamentary
instrument was executed by her during her lifetime. The lower appellate Court has
hence rightly held to the said effect.

71. INDIAN PENAL CODE, 1860 — Sections 84 and 302

(i) Defence of insanity or unsoundness of mind — Burden of proof —
Accused has to establish legal insanity/unsoundness of mind at the
time of commission of offence — Standard of proof to prove the same
is only ‘reasonable doubt’.

(i) Murder — Appellant killed his grandfather by means of sharp-
edged weapon — He did not run away after commission of the
offence — His behavior at the time of incident and immediately
thereafter was found to be totally abnormal — Evidence shows that
he was suffering from psychiatric ailments which were relapsable
and there was every chance of attack anytime — He was undergoing
treatment for such ailment and was prescribed tablet Lorazepam,
which is a psychotropic substance apart from being an anxiolytic
agent — At the time of arrest, he was found to be under the influence
of psychotropic substance — Inference of legal insanity drawn —
Conviction set aside and appellant acquitted.
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Rupesh Manger (Thapa) v The State of Sikkim

Judgment dated 13.09.2023 passed by the Supreme Court in
Criminal Appeal No. 2069 of 2022, reported in (2023) 9 SCC 739

Relevant extracts from the judgment:

The doctrine of burden of proof in the context of the plea of insanity may be
stated in the following propositions: (1) The prosecution must prove beyond
reasonable doubt that the accused had committed the offence with the requisite
mens rea, and the burden of proving that always rests on the prosecution from the
beginning to the end of the trial. (2) There is a rebuttable presumption that the
accused was not insane, when he committed the crime, in the sense laid down by
Section 84 of the Indian Penal Code: the accused may rebut it by placing before the
court all the relevant evidence-oral, documentary or circumstantial, but the burden
of proof upon him is no higher than that which rests upon a party to civil
proceedings. (3) Even if the. accused was not able to establish conclusively that he
was insane at the time he committed the offence, the evidence placed before the
court by the accused or by the prosecution may raise a reasonable doubt in the mind
of the court as regards one or more of the ingredients of the offence, including mens
rea of the accused and in that case the court would be entitled to acquit the accused
on the ground that the general burden of proof resting on the prosecution was not
discharged.
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In Surendra Mishra v. State of Jharkhand, (2011) 11 SCC 495, Hari Singh
Gond v. State of M.P., (2008) 16 SCC 109 and Bapu v. State of Rajasthan, (2007)
8 SCC 66 this Court has held that an accused who seeks exoneration from liability
of an act under Section 84 of IPC has to prove legal insanity and not medical
insanity. Since the term insanity or unsoundness of mind has not been defined in
the Penal Code, it carries different meaning in different contexts and describes
varying degrees of mental disorder. A distinction is to be made between legal
insanity and medical insanity. The court is concerned with legal insanity and not
with medical insanity.

72. INDIAN PENAL CODE, 1860 — Sections 104, 148, 149, 307 and 324
Attempt to murder — Right of private defence of property — Accused
persons were in settled possession of the disputed land — In demarcation,
the said land was found to be in the title of complainant party — Without
adopting due procedure of law, they tried to dispossess the accused party
— Accused persons had also sustained injuries by sharp, hard and blunt
objects — Complainant party was guilty of committing criminal trespass
— It is therefore, found that accused persons had inflicted injuries in
exercise of the right of private defence of property — Offence not made
out — Conviction set aside.

YRI €US Hfgdl, 1860 — YRIY 104, 148, 149, 307 UG 324
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Baboo Khan v. State of M.P.

Judgment dated 01.11.2023 passed by High Court of Madhya
Pradesh (Indore Bench) in Criminal Appeal No. 432 of 2000,
reported in 2024 CrilLJ 118
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Relevant extracts from the judgment:

As per statement of SHO, L.S. Solanki (PW/ 9), and counter FIR (Ex.D/ 9),
on 10.09.1992 at 06:30 PM, sons of Ramzan (PW/ 11), Abdul Malik (PW/ 1) and
Abdul Khaliq (PW/ 2), Chand Babu (PW/ 5) and Naushad Khan (PW/ 6) were
constructing hut on the land of accused party. Accused Babu and accused Bhaiyu
went there and asked the complainant party to not construct hut in their land. Upon
this, the complainant party by means of Pharsa, Dahariya, Knife, Sabbal and Lathi
had physically assaulted the accused persons with intent to kill them. Other accused
persons Munna, Arif and Gulam Nabi came to intervene, then the complainant party
physically assaulted them as well. On the same day, at 07:00 PM, an FIR was
lodged against the complainant parties by accused Bhaiyu for the offence
punishable u/s 307, 147, 148, 323, 324 r/w/s 149 of IPC and section 25 of the Arms
Act, 1959.

It appears from statement of Dr. A.K. Jain (PW/ 7) that on 10.09.1992, he
examined accused Babu Khan (died) and he found incised wounds on his stomach,
chest, right forearm, right lumber region, intestine was dropping out of stomach
injury. MLC report is Ex.D/ 3. He examined accused Bhaiyu and found incised
wound on his parietal region and abrasion on left forearm (MLC- Ex.D/ 4). He
further examined accused Gulam Nabi and found 2 incised wound on his parietal
occipital, MLC report Ex.D/ 5. He also examined accused Munna and found 3
incised wound on his right side of back, left side of chest and on stomach and
lacerated wound on left knee, (MLC report Ex.D/ 6). Therefore, it appears that the
accused persons Babu Khan, Bhaiyu, Ghulam Nabi and Munna had also received
injuries on their body parts in the same incident.

Abdul Malik (PW/ 1), Abdul Khalig (PW/ 2) and Ramzan (PW/ 11) have
admitted in their cross-examination that prior to construction of hut, they had got
the demarcation of land done and it was discovered that their piece of land was in
possession of accused Babu Khan. In the said piece of land possessed by the
accused Babu Khan, the complainant party was building a hut. Therefore, it appears
that the disputed land was in settled possession of the accused party. But in
demarcation, the questioned land was found to be in the title of complainant party.
It also appears that the complainant party without adopting the due procedure of
law, had tried to dispossess the accused party from their settled possession of land.
Therefore, it is apparent that the complainant party had committed criminal
trespass.
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The accused persons were in the possession of the questioned land in which
the complainant party started to construct a hut. The act of complainant party
caused annoyance u/s 441 of IPC, to the accused persons. The complainant party
trespassed the land possessed by the accused party giving rise to the right of private
defence of property to accused persons u/s 104 of IPC. Further looking to the
wounds sustained by the accused persons inflicted by the complainant party appears
to have been given by sharp and hard, blunt and hard weapons. This act of the
complainant party puts it into the ambit of intent to commit an offence u/s 441 of
IPC. Therefore, the accused persons had right to protect their property. The accused
party have not violated the extent and limit in exercising their right to private
defence of property. The injuries inflicted by the accused persons to the
complainant party are the result of private defence which restricts their act to fall
in definition of alleged offence. Therefore it is not found proved that the accused
persons had inflicted injury with common object to cause death of Abdul Malik
(PW/ 1) and Abdul Khalig (PW/2) and had voluntarily caused hurt to Ramzan (PW/
11) by dangerous weapon.

From the foregoing analysis, it also appears that the accused persons had
inflicted injury to the complainant party in exercise of their right to private defence
of property. Therefore, their act does not come in the ambit and scope of the alleged
offence. But the trial court has not considered the aforementioned evidence
properly in the impugned judgment and has wrongly convicted and sentenced the
appellant in the offence. Therefore, the impugned judgment is liable to be set aside.

73. INDIAN PENAL CODE, 1860 — Section 149

(1)  Unlawful assembly — Liability of members — It is not necessary that
every member of that unlawful assembly must play an active role
for convicting him with the aid of section 149 of the Code — It has to
be established that the person constituting the assembly had shared
the common object of the assembly alongwith other members.

(i)  Unlawful assembly — Common object — Incident arose due to
quarrel that happened a day prior to the day of occurrence —
Although the accused had assembled to teach lesson to informant,
there was no intention to cause death — Common object not revealed
from the record — Prosecution failed to prove common object of
unlawful assembly.
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Parshuram v. State of M.P.

Judgment dated 03.11.2023 passed by the Supreme Court in

Criminal Appeal No. 524 of 2021, reported in 2024 CriLJ 81 (SC)

(Three Judge Bench)

Relevant extracts from the judgment:

The law with regard to conviction under section 302 read with section 149
of IPC has been succinctly discussed by a Constitution Bench of this Court in the
locus classicus of Masalti v. State of U.P, (1964) 8 SCR 133 wherein this Court
observed thus:

"What has to be proved against a person who is alleged to be a
member of an unlawful assembly is that he was one of the persons
constituting the assembly and he entertained along with the other
members of the assembly the common object as defined by section
141 IPC. Section 142 provides that whoever, being aware of facts
which render any assembly an unlawful assembly, intentionally
joins that assembly, or continues in it, is said to be a member of an
unlawful assembly. In other words, an assembly of five or more
persons actuated by, and entertaining one or more of the common
objects specified by the five clauses of section 141, is an unlawful
assembly. The crucial question to determine in such a case is
whether the assembly consisted of five or more persons and whether
the said persons entertained one or more of the common objects as
specified by section 141. While determining this question, it
becomes relevant to consider whether the assembly consisted of
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some persons who were merely passive witnesses and had joined the
assembly as a matter of idle curiosity without intending to entertain
the common object of the assembly. It is in that context that the
observations made by this Court in the case of Baladin [AIR 1956
SC 181] assume significance; otherwise, in law, it would not be
correct to say that before a person is held to be a member of an
unlawful assembly, it must be shown that he had committed some
illegal overt act or had been guilty of some illegal omission in
pursuance of the common object of the assembly. In fact, section
149 makes it clear that if an offence is committed by any member of
an unlawful assembly in prosecution of the common object of that
assembly, or such as the members of that assembly knew to be likely
to be committed in prosecution of that object, every person who, at
the time of the committing of that offence, is a member of the same
assembly, is guilty of that offence; and that emphatically brings out
the principle that the punishment prescribed by section 149 is in a
sense vicarious and does not always proceed on the basis that the
offence has been actually committed by every member of the
unlawful assembly".

It could thus clearly be seen that the Constitution Bench has held that it is not
necessary that every person constituting an unlawful assembly must play an active
role for convicting him with the aid of section 149 of IPC. What has to be
established by the prosecution is that a person has to be a member of an unlawful
assembly, i.e. he has to be one of the persons constituting the assembly and that he
had entertained the common object along with the other members of the assembly,
as defined u/s 141 of IPC. As provided u/s 142 of IPC, whoever, being aware of
facts which render any assembly an unlawful assembly, intentionally joins that
assembly, or continues in it, is said to be a member of an unlawful assembly.

From the material placed on record, it is also not clear as to whether the
common object of the unlawful assembly was to cause the death of the deceased or
not. The entire incident arose on account of the happening on a day prior to the day
of occurrence of the present incident, i.e. the buffalo of the complainant party
spoiling the taparia built by accused Jalim Singh. It is quite possible that the accused
persons did not have an intention to cause death of anybody from the complainant
party. It is possible that the accused persons only assembled to teach a lesson to the
complainant party on account of the buffalo from their party damaging the taparia
of the accused Jalim Singh.
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We are therefore of the considered view that the appellants are entitled to
benefit of doubt. The conviction under Section 302 IPC would not be sustainable.
The prosecution has failed to prove beyond reasonable doubt that the unlawful
assembly had an intention to cause the death of the deceased. As such, we find that
the case would fall under Part-11 of Section 304 of IPC.

74. INDIAN PENAL CODE, 1860 — Sections 149 and 302

(i)

(i)

Murder — Proof of — Absence of FSL report — Prosecution witness
proved that blood stained knife, shirt and pant were recovered from
the possession of accused — Non-mentioning the name of accused in
FIR — Not fatal to prosecution case as the witnesses who were not
aware of the name of accused person, identified them later on —
Testimony of witness coupled with medical evidence and other
incriminating articles recovered from the accused, proved the case
of the prosecution beyond doubt — Conviction held proper.
Unlawful assembly and murder — Involvement of co-accused — Test
identification parade was not conducted — No cogent statement
regarding active participation of co-accused persons and
incriminating weapons were also not recovered from their
possession — Their presence on the spot was also found to be
doubtful — Held, co-accused rightly acquitted.
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Mohammad Asif v. State of Madhya Pradesh

Judgment dated 01.11.2023 passed by High Court of Madhya
Pradesh (Bench Indore) in Criminal Appeal No. 162 of 2015,
reported in 2024 CriLJ 222

Relevant extracts from the judgment:

On the basis of the citations Piara Singh and ors. v. State of Punjab, (1977)
4 SCC 452 and Chandrasekar and anr. v. State, (2017) 13 SCC 583 and the
evidence available on record, all these witnesses appears to be trustworthy. The
evidence of the aforesaid eyewitnesses are well corroborated by the medical
evidence available on record and also the evidence of Inspector Ajay Jain (PW-20).
He has deposed that on 5.10.2011 he has arrested the accused Asif through arrest
memo (Ex.P/34) and on the basis of discovery statement (Ex.P/35), recovered blood
stained pant and shirt and a knife from his house through seizure memo (Ex.P/36).
Although prosecution did not prove the FSL report regarding the seized articles,
but Abhishek (PW-17) who is the witness of arrest memo (Ex.P/34), discovery
statement (Ex.P/35) and seizure memo (Ex.P/36) has also corroborated that police
has arrested Asif before him and on the basis of his statement, police recovered a
knife and pant & shirt from the possession of accused Asif. There is no reason to
disbelieve the statement of investigating officer Inspector Ajay Jain (PW-20) and
witness Abhishek (PW-17). On the basis of the aforesaid ocular and documentary
evidence available on record, it is proved that a knife and blood stained shirt and
pant were recovered from the possession of appellant Asif.

Learned counsel for the appellant Asif submitted that name of the appellant
Asif and other co-accused persons were not mentioned in the Dehati Nalishi
(Ex.P/1) and FIR (Ex.P/13) and the persons who were present in the mob, were not
identified by the independent witnesses, therefore, prosecution has failed to prove
its case, but it is noteworthy that the incident had taken place all of a sudden and
witnesses Jagdish and Madanlal were not aware about the name of the
appellant/accused, therefore, they could not name all the accused persons in their
earlier report, but later on they have identified the appellant Mohd. Asif. Therefore,
no adverse inference can be drawn against the prosecution.
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In view of the foregoing analysis and unimpeachable testimony of witnesses
coupled with the medical evidence and seizure of weapon and other incriminating
articles from the possession of appellant Mohd. Asif, according to us the
prosecution has not committed any error in holding that appellant Mohd. Asif has
murdered the deceased Mahesh Rami by stabbing knife over his abdomen during
the communal riots between Hindu and Muslim community. Therefore, we are not
inclined to take a different view that was taken by the learned trial Court. Hence,
we hold that the learned trial court has rightly convicted and sentenced the appellant
Mohd. Asif for the offence under Section 148 and 302 of IPC.

So far as the other Criminal Appeal No.1457 of 2015 (State of M.P. v. Pista
@ Shakil and ors.) and Criminal Appeal No0.276 of 2016 (State of M.P. v. Mohd.
Ayyub Kala and anr.) are concerned, which have been filed by the State against
the judgment of acquittal of other accused persons except Mohd. Asif. From perusal
of the entire evidence available on record, it appears that although Jagdish (PW-1)
in para-6 of his examination-in-chief stated that Pista, Mousin, Jafar, Imran, Latif
and Ajhar are the persons who have beaten him and his brother Mahesh by using
kicks and fists, but no test identification parade was conducted by the prosecution
regarding the identification by Jagdish (PW-1) to other co-accused persons except
Mohd. Asif. In paral of his examination he categorically stated that he does not
know the accused persons by name, therefore, disclosure of the name by the Jagdish
appears to be doubtful. Madanlal (PW-2) has also deposed that except Mohd. Asif
he does not know the name of other co-accused persons. The prosecution has not
arranged T.l. parade for Madanlal (PW-2), therefore, his statement against the other
co-accused persons also appears to be vague and doubtful.

Although Kundan Bagoliya (PW-3) deposed that Imran caught hold the
deceased Mahesh and he has identified him during the test identification parade,
but statement of Kundan (PW-3) is not supported by the other eyewitnesses. Pankaj
Rami (PW-5) also deposed that Pista, Jafar, Mohsin and Asif surrounded his father
and uncle and beaten them, but Piyush Chaturvedi (PW-7) has denied from T.I.
parade proceedings by stating that he never identified any accused in Bhairavgarh
Jail. From perusal of statement of all these witnesses, it appears that they have made
only omnibus statements against the other co-accused persons. They have not made
any cogent statement regarding the active participation of all these accused persons.
No incriminating weapon has been recovered from their possession and their
presence on the spot is also doubtful.
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Apart from above, the prosecution has failed to point out any material
evidence against the accused/respondents of Criminal Appeal No0.1457 of 2015 and
Criminal Appeal No.276 of 2016 regarding the aforesaid offence. Considering the
statement of prosecution witnesses and the finding given by the learned trial Court,
we are of the considered view that the prosecution has failed to prove its case
beyond reasonable doubt against the respondents of Criminal Appeal No.1457 of
2015 and Criminal Appeal No. 276 of 2016.

75. INDIAN PENAL CODE, 1860 — Sections 201 and 302
EVIDENCE ACT, 1872 — Sections 3, 8, 27 and 106

(i)

(i)

(iii)

Circumstantial evidence — Murder — Accused is alleged to have
murdered the deceased and after cutting into pieces threw his dead
body in the river — Deceased was missing for several months —
Accused was relative of deceased and property dispute was pending
between accused and father of deceased — Two bags containing
decomposed human body parts and bones were recovered at the
instance of accused — Forensic report established that recovered
skull and mandible were of the deceased — Other articles belonging
to deceased were also recovered on the basis of disclosure statement
of accused — In the statement recorded u/s 313 accused has not
furnished any explanation regarding his knowledge of the place
from where the parts of the dead body were recovered — Adverse
inference u/s 106 of the Evidence Act was drawn and motive was
also proved — Conviction upheld.

Discovery of fact — Words “Person accused of an offence” and “in
the custody of police” are separated by a comma (,) in section 27,
thus they have to be read distinctively — As soon as the accused or
suspected person comes into the hand of a police officer, he is in the
custody of Police within the meaning of sections 25 and 27.
Information by co-accused — Co-accused cannot be held guilty on
the basis of information already given by accused — The same
information even if voluntarily made by co-accused, cannot be used
against him.
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Perumal Raja alias Perumal v. State, Rep. by Inspector of
Police

Judgment dated 03.01.2024 passed by the Supreme Court in
Criminal Appeal No. 248 of 2024, reported in 2024 CriL.J 1013

Relevant extracts from the judgment:

On the basis of the prosecution evidence, the following factual position has

been established:

Rajini @ Rajinikanth was missing for months before his father Rajaram came
from France to India, on 20.04.2008.

(i)  Onreturn, Rajaram had noticed that the articles in the property No.13, Chinna

Vaikkal street, Puducherry, where deceased Rajini @ Rajinikanth used to
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(iii)
(iv)

(vi)

(vii)

reside and was owned by Rajaram, were scattered. The motorcycle owned by
Rajaram, which the deceased Rajini @ Rajinikanth used to use, was missing.

Rajaram was murdered on 21.04.2008.

The appellant — Perumal Raja @ Perumal is a close relative of Rajini @
Rajinikanth and Rajaram (son of sister of Rajaram).

Rajaram as the owner of the immovable property No.13, Chinna Vaikkal
street, Puducherry and Rajini @ Rajinikanth, as the son of Rajaram, were
hindrance in the way of the appellant — Perumal Raja @ Perumal acquiring
the said property. There were also inter se family disputes relating to the
property in Kurumbapet. This was the motive for the offence.

On the basis of the disclosure statement made by the appellant — Perumal Raja
@ Perumal on 25.04.2008 (Exhibit P-37) — (a) two nylon sack bags were
recovered containing decomposed human body parts; and (b) human bones
were also recovered from the sump tank in property bearing No.13, Chinna
Vaikkal street, Puducherry.

The superimposition report dated 20.01.2009 (Exhibit P-25) by C. Pushparani
(PW-29), Scientific Assistant Grade IlI, Anthropology Division, Forensic
Sciences Department, Chennai states that the skull and the mandible which
were recovered from the river and the sump tank were that of the deceased
Rajini @ Rajinikanth. The report relies on the computer laser print out of the
skull and the mandible for comparison with the photograph of the deceased
Rajini @ Rajinikanth. It is shown that the skull and the mandible were of the
deceased Rajini @ Rajinikanth.

(viii) As per the post mortem report (Exhibit P-16), though the cause of death could

(ix)

not be ascertained due to decomposition of the body, the bones were that of a
person between 25-30 years of age. Further, the death had probably occurred
six months prior to the autopsy. The deceased Rajini @ Rajinikanth was of 30
years in age and he had been missing for about six months.

Motorcycle bearing registration No. PY 01 X 9857 belonging to Rajaram
(which was then at Rajaram’s house and in possession of Rajini @
Rajinikanth, as Rajaram was in France), keys, insurance papers, as well as
other personal belongings were recovered from Mohan Kumar @ Mohan and
a juvenile, whose name is withheld.
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The appellant — Perumal Raja @ Perumal in his statement under Section
313 of the Code of Criminal Procedure, 1973 plainly denied all accusations without
furnishing any explanation regarding his knowledge of the places from which the
dead body was recovered. In this circumstance, the failure of the appellant —
Perumal Raja @ Perumal to present evidence on his behalf or to offer any cogent
explanation regarding the recovery of the dead body by virtue of his special
knowledge must lead to a reasonable adverse inference, by application of the
principle under Section 106 of the Evidence Act, thus forming an additional link in
the chain of circumstances. The additional link further affirms the conclusion of
guilt as indicated by the prosecution evidence.

The words “person accused of an offence” and the words “in the custody of a
police officer” in section 27 of the Evidence Act are separated by a comma. Thus,
they have to be read distinctively. The wide and pragmatic interpretation of the term
“police custody” is supported by the fact that if a narrow or technical view is taken,
it will be very easy for the police to delay the time of filing the FIR and arrest, and
thereby evade the contours of sections 25 to 27 of the Evidence Act. Thus, in our
considered view the correct interpretation would be that as soon as an accused or
suspected person comes into the hands of a police officer, he is no longer at liberty
and is under a check, and is, therefore, in “custody” within the meaning of sections
25 to 27 of the Evidence Act. It is for this reason that the expression “custody” has
been held, as earlier observed, to include surveillance, restriction or restraint by the
police.

Acquittal of the co-accused, again is for want of evidence against them. At
best, they were found in possession of the articles connected with the crime on the
basis of the disclosure statement (Exhibit P-37) dated 25.04.2008 made by the
appellant — Perumal Raja @ Perumal. Section 27 of the Evidence Act could not
have been applied to the other co-accused for the simple reason that the provision
pertains to information that distinctly relates to the discovery of a 'fact' that was
previously unknown, as opposed to fact already disclosed or known. section 27 of
the Evidence Act does apply to joint disclosures, but this is not one such case. This
was precisely the reason given by the trial court to acquit the co-accused. Even
if section 8 of the Evidence Act is to apply, it would not have been possible to
convict the co-accused. The trial court rightly held other co-accused not guilty. For
the same reason, acquittal of co-accused Chella @ Mukundhan, who was earlier
absconding, is also of no avail.
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76.

INDIAN PENAL CODE, 1860 — Section 294

SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION

OF ATROCITIES) ACT, 1989 — Sections 3(1)(r) and 3(1)(s)

PRACTICE & PROCEDURE:

(i) Obscene acts — Mere filthy abuses used by accused — None of the
witnesses deposed anything about causing annoyance to others — As
annoyance being main ingredient, offence punishable u/s 294 of the
Code and section 3(1)(s) of the Act not made out — Accused rightly
acquitted.

(i)  Criminal intimidation — Witness deposed that accused told him that
he has been rescued but if he came to his field he would be killed —
Said intimidation was conditional, so does not come under the
purview of offence punishable u/s 506 Part-11 of IPC and section
3(1)(r) of the Act.

(i) Criminal appeal — Non-appearance of appellant before the
appellate Court — Counsel of appellant and appellant himself did
not appear on the date of final hearing — Criminal appeal should be
decided on merits based on contentions mentioned in appeal memo.
(Shyam Deo Pandey & ors. v. State of Bihar, AIR 1971 SC 1606
followed)

HRAI Svs HigdT, 1860 — IR 294

I i ve g SHenfa (SR faren) s,

1989 — oRT 3(1)(X) W9 3(1)@®)

g Ud ufsham:

(i) orEeldl HU — AMYR gRT Dad T4 mierdt & 78 — fdy o
TATE A TERI BT &M BIRG 89 @ v § o W TE by —
4 & FIRT 81 T Ucdh & 370 GRT 294 3N ORT 3 (1)
@) & Siaeid TUSHI JURE 3T &I BT — AR BT Qv
Sfaa |

(i) SRS A= — Al A FeA A i afige 7 S @a
& SQ sar forar 1 8 <ifT SFR 98 M W W AT @ 98
AR ar ST —  g9a 99 oY, sHfort R gve ditar @
gRT 506 ATl 3R FRFT 3 ar~7 3 (1) (]) & d8d s
IR o uRfY § & el |
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(i) TR afld — el e © wwer dfiaeft o
IrguReIfey — erdiemelt @ SiR ardiemelt o1 arferaa iftF goarg
f&ies @1 SuRera & g0 — TR orfla &1 oy arfiar
99 ¥ SfeaRad dof & SR R IU—<INt W fhar S @y |
(*gr7 ]7 7Ie VT 3 f[dwg @8 Uo VIESIR 1971 T

1606 ATAR)

Premchand Jagannath Ji v. State of Madhya Pradesh and anr.

Order dated 26.07.2023 passed by the High Court of Madhya
Pradesh (Indore Bench) in Criminal Appeal No. 4239 of 2022,
reported in 2024 CriLJ 1164

Relevant extracts from the order:

In terms of the charges of offence punishable under Section 294 of IPC, it is
well settled that these type of abuses are uttered in general parlance in altercations
between rustic people. In this regard, the principle laid down by the Hon'ble High
Court of M.P. in Dhal Singh v. State of M.P., 1957 MPLJ 21 (Note 62), is relevant
to refer here:-

"That in the class of society to which the parties belonged the abuses
had no more significance than mere platitudinous utterances
signifying the enraged state of the persons mind. As the accused
were villagers and filthy abuses were not uncommon among
villagers and in the strata of society to which they belonged, the sting
was taken out of the words and they could not be characterised as
obscene within the meaning of Section 294 of the IPC. Annoyance
is the gist of the offence under Section 294 and in the absence of
positive proof of annoyance, there could be no offence under Section
294, IPC."

In view of the above case law, it is envisaged that annoyance is main substance
of the offence punishable u/s 294 IPC. The above preposition has been followed by
Hon'ble High Court of M.P. in Roshanlal v. State of M.P., 1966 MPLJ 87 (Notel172)
and Kamal Singh v. State of M.P., 2002 (4) MPHT 7.

Virtually, in colloquial language such type of abuses are often used and
therefore, they cannot be accepted in their literal sense. In Om Prakash v. State of
M.P., 1989 MPLJ 657, it has been held by Hon'ble High Court that no literal
significance can be attached to the abuses. They only delineate the enraged state of
mind. Further, in Sharad Dave and anr. v. Mahesh Gupta and ors., 2005 LawSuit
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(MP) 442, Hon'ble High Court of M.P. endorsing the aforesaid ratio decidendi
adumbrated as under:-

"Mere platitudinous utterances signifying the enraged state of the
person's mind would not be sufficient to attract the application of the
provisions of section 294, of the Indian Penal Code. Thus mere
'vulgar abuses' do not constitute offence under section 294 of the
Indian Penal Code."

Now, turning to the next limb of the case, the finding of the trial Court
regarding acquittal of accused persons from the charges punishable u/s 506 of I.P.C.
and Section 3(1)(r) of the Act, is considered, it is well based on available evidence
placed before the trial Court, and there is no substantial and compelling reasons
available for setting aside the order of acquittal. In order to bring home an offence
of criminal intimidation to cause death punishable under section 506 (Part-I1) and
Section 3(1)(r) of the Act, the prosecution requires to prove that accused threatened
the victim to cause his death or grievous hurt to a person or another in whom, he is
specially interested. After considering the definition of criminal intimidation u/s
506 of IPC, Hon'ble Apex Court in Manik Taneja and anr. v. State of Karnatka
and anr., 2015 LawSuit (SC) 52 ordained as under:

"A reading of the definition of “criminal intimidation” would
indicate that there must be an act of threatening to another person,
of causing an injury to the person, reputation, or property of the
person threatened, or to the person in whom the threatened person is
interested and the threat must be with the intent to cause alarm to
the person threatened or it must be to do any act which he is not
legally bound to do or omit to do an act which he is legally entitled
to do."

In view of the aforesaid propositions, threatening is the most important
ingredient of criminal intimidation. If the threat be to cause death or grievous hurt,
the offence would be punishable under Section 506 (Part-11) of 1.P.C. and Section
3(1)(r) of the Act. In this case the sole eye witness Premchand (PW-1) has deposed
in his examination in chief that accused Dharmendra told him that he has been
rescued but if he came to this field he will be killed. This intimidation is conditional,
so it doesn't come under the purview of offence punishable under Section 506(Part-
I1) of I.P.C. and Section 3(1)(r) of the Act, hence, the finding of learned trial Court
regarding acquittal under these sections is also found inviolable in the eyes of law
and fact.
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77.

INDIAN PENAL CODE, 1860 — Sections 299 and 304

(i)

(i)

Culpable homicide — Appreciation of evidence — Determination of
nature of injury, whether caused by assault or is it accidental?
Documents related with treatment in hospitals were not produced —
Autopsy report disclosed several unexplained abrasions — No
medical document to show that the fatal injuries were caused by the
alleged rubber stick — Defence version corroborated by medical and
other evidence — Injuries determined to be accidental in nature.
Accused absconding for three years — Whether this fact itself can be
treated as a sole ground for establishing his guilt? Held, No, as it
cannot establish the guilt or his guilty conscience.

YR §US Giedl, 1860 — IRTY 299 UT 304

(i)

(i)

RIS AT T — AT BT edichT — SUSIA DI Thid Bl
faiRor, 91 970l & SR A1 gAY HIka? — fifdhcarera A
gV SUAR ¥ Hed Swe W T8 By TN — wa oo
gfaed H &3 SRUKIGd GRIdl BT G fhar a1 — I8 @™
@ fog o5 ffecia e 72 fé aae @I HRa R @
B! ¥ HIRA g8 off — ufren s, RIfddi sik oy wey g
Ay — 9l Bl U S TP &AM T[T |

ITRIH BT A AT b BIR BT — T 59 A DI (Y Y
H SHD AW P WG B BT THAR AR AMT ST GHdT
3° SR, T8I, Ig T W IR IT SED ay ARl Br
o 81 SRl |

Sekaran v. State of Tamil Nadu

Judgment dated 12.12.2023 passed by the Supreme Court in
Criminal Appeal No. 2294 of 2010, reported in (2024) 2 SCC 176
(Three Judge Bench)

Relevant extracts from the judgment:

From the evidence of the two doctors, viz. PWs 7 and 8, it does not appear
that Palas was physically disabled to speak or that any conversation took place in
course whereof Palas did disclose that he was assaulted by the appellant. It was
incumbent on the prosecution to produce documents relating to admission of Palas
in the nursing home and at the government hospital as well as those relating to his
treatment to prove that Palas himself was not in a position to speak. None of these
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medical documents having been produced, there is no corroboration that the head
injury which Palas suffered was caused by the blow of the rubber stick and also that
the same could not have been suffered as a result of a fall from the tree.

That apart, it is seen from the evidence of the autopsy surgeon (PW-9) that
there were several scratch injuries suffered by Palas near to his left shoulder, on his
left elbow, on his upper right thumb, and lower to left knee on his left foreleg. Most
importantly, there was a lacerated injury on the corner of the tongue. It was not
elicited from PW-9 how these injuries could have been sustained by Palas; on the
contrary, the chemical examiner’s report dated 31% March 1999 (Ex. P6) reveals
positive results for Indoform, Dichromate and Ethyl Acetate tests. Presence of ethyl
alcohol in the blood, liver and kidney of Palas, which was not disputed by PW-9
and his further statement that “liquor was remained up to 3 days” coupled with his
testimony in course of cross-examination that it is “possible to have sustain injuries
found on head if a person fallen down from a high tree”, gives us reason to entertain
serious doubts about the prosecution case which get amplified by what is discussed
now.

Although not brought to our notice in course of arguments, it is revealed from
the oral testimony of PW-11 that the appellant could be apprehended 3 (three) years
after the incident from Puliyur road junction in (1 km. away from Ambalakalai) in
Kerala after vigorous search. However, abscondence by a person against whom an
FIR has been lodged and who is under expectation of being apprehended is not very
unnatural. Mere absconding by the appellant after alleged commission of crime and
remaining untraceable for such a long time itself cannot establish his guilt or his
guilty conscience. Abscondence, in certain cases, could constitute a relevant piece
of evidence, but its evidentiary value depends upon the surrounding circumstances.
This sole circumstance, therefore, does not enure to the benefit of the prosecution.

[ J

78. INDIAN PENAL CODE, 1860 — Sections 300 Exception 4, 302 and 304
Part 11
Murder or culpable homicide not amounting to murder — Benefit of
Explanation 4 to Section 300, when available? Accused husband was
quarrelling and beating deceased wife under influence of alcohol — When
beating became unbearable, wife poured kerosene oil on her body
whereupon accused lighted a matchstick and set her on fire — Accused
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was found to be conscious of the consequences of lighting a matchstick in
such situation — This shows the intention of the accused to kill —
Moreover, accused had taken undue advantage of the situation by
lighting the matchstick and throwing it upon his wife — Benefit of
Explanation 4 cannot be extended to accused — Conviction u/s 302
upheld.

YRAN TU€ 2T, 1860 — IRIY 300 TRGW 4, 302 TG 304 AN 2
AT qT T B B A 7 MM 1T SMURTDG AT 8 — &IRT 300 B
TETRU—4 HT A HY YA 8RN ? IAMAYad Ifd 7 Aeqar & g1
# gt ofs | sreT 5 ok ARdie 3 — o9 ARdie sRIE g @
TE @ ufT F oue SR IRANE Sed e s 919 sifvgaa |
HIfRT B el STl R SHBT T &1 47 — Ig 9 137 b

39 9 @ U 99a of & Ify a5 @ity & e 9 oy & am
TG A S | S T 8 A — I8 ANGaT @ GG BING
TR D AN B RIT BT 8 — A1 8 T8 ifgaa -1 uRReIf
& IR oM od gY Wi ofdg R Ui & SR BaTr —
WETRU—4 BT aW Afvgaa @ forg fawaRa =18 foar s wwar —
gRT—302 H QI9RIfE $I9 W& TR |

Anil Kumar v. State of Kerala

Judgment dated 01.11.2023 passed by the Supreme Court in
Criminal Appeal No. 2697 of 2023, reported in 2024 CriLJ 199 (SC)

Relevant extracts from the judgment:

In view of the aforesaid facts and circumstances and the overwhelming
evidence on record, there is no escape from the conclusion that the deceased died
of burn injuries. She had herself poured kerosene upon her body and that the
appellant set her ablaze and later tried to douse the fire by pouring water. The
appellant also accompanied the deceased to the hospital.

Now the only point for consideration is whether in the above circumstances,
the appellant had any premeditated mind to kill the deceased or was it due to grave
and sudden provocation which would not amount to murder or would at best be a
case of culpable homicide not amounting to murder punishable with imprisonment
for a term which may extend up to 10 years or with fine or with both under Section
304 Part 11 of IPC.
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In support of his above argument, learned counsel for the appellant relied
upon Kalu Ram v. State of Rajasthan (2000) 10 SCC 324, which was case of a
similar kind in connection with uxoricide by burning. However, it would be
relevant and material to refer to Exception 4 to Section 300 IPC which defines
"Murder" before extending the benefit of the above decision to the appellant. The
said exception reads as under:

"Exception 4. — Culpable homicide is not murder if it is committed
without premeditation in a sudden fight in the heat of passion upon
a sudden quarrel and without the offender having taken undue
advantage or acted in a cruel or unusual manner.

Explanation. — It is immaterial in such cases which party offers the
provocation or commits the first assault.”

It is on the strength of the above exception that from the side of the appellant
it has been argued that the appellant is not guilty of murder as he had no
premeditated mind and that the action of the appellant arose out of a sudden fight.
In the first place, the fight was not sudden. The appellant and the deceased wife had
a past history of quarrel and that they had been quarrelling on the fateful day also
since before the actual incident. During their quarrel, a neighbour/(Sahajan) i.e.
PW1 had visited their house and the deceased wife had shown some injuries
received by her during the assault.

However, realizing the quarrel between the two, he left saying that he would
come later on. It was thereafter that the incident of pouring kerosene and burning
took place. So, there was sufficient time in between the two acts and it cannot be
said that there was a sudden quarrel and provocation leading to burning. The
appellant saw the deceased wife drenched in kerosene and was conscious that if
lighted, she would be burnt to death even then ignited her to fire.

This shows premeditated mind to kill her. More particularly, the appellant
cannot take advantage of the 4™ Exception only on the pretext that it was not on
account of premeditated mind or out of a sudden fight or that his intentions were
not bad as he tried his best to douse the fire and to save the life of the deceased wife
for the reason that the benefit of the above exception would have been available to
him, had he not taken undue advantage of the situation.

The exception clearly in unequivocal term states that it would be applicable
where culpable homicide is committed not only without premeditated mind in a
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sudden fight or quarrel but also without the offender taking "undue advantage™ of
the situation. In the instant case, the appellant upon seeing the deceased drenched
in kerosene clearly took advantage of the situation and lighted a matchstick and
threw it upon her so that she can be burnt. The appellant having taken "undue
advantage" of the situation cannot be extended the benefit of Exception 4 to Section
300 IPC so as to bring the case within the ambit of Part 1l of 304 IPC.

In view of the above legal position, the ruling cited above, viz. Kalu Ram v.
State of Rajasthan, AIR 2000 SC 3630 would not benefit the appellant.

The First Information Report and the dying declarations on record clearly
contain the statement of the deceased that when she had poured kerosene upon
herself to deter the appellant from fighting and assaulting, he lighted a matchstick
and with the intention to kill her, threw it upon her by saying "You Die".

The aforesaid evidence clinches the issue and establishes beyond doubt that
the appellant is guilty of the offence of culpable homicide amounting to murder and
is not entitled to benefit of the Exception 4 to Section 300 IPC.

79. INDIAN PENAL CODE, 1860 — Sections 302, 304B and 498A

Murder or dowry death — Presumption — Burden of proof — Death of
deceased due to asphyxia — No evidence to show that accused caused the
death of his wife — Unnatural death occurred within 10 months of
marriage — Presumption of dowry death drawn against accused as it was
proved that accused made persistent demand of dowry and had subjected
his wife to cruelty soon before her death — Conviction converted from
section 302 to section 304B.

AR qUS Wfadl, 1860 — GRIY 302, 304% Ud 498%
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Sunil Anandilal Ji Sahu v. State of Madhya Pradesh

Judgment dated 01.11.2023 passed by High Court of Madhya
Pradesh (Indore Bench) in Criminal Appeal No. 948 of 2014,
reported in 2024 CriLJ 264 (DB)

Relevant extracts from the judgment:

In the present case the trial court has relied upon the testimony of Bhikarilal
Sahu (PW-1) and Sarla Sahu (PW-2) who happens to be parents of the deceased
and Sunita Sahu (PW-3) and Jyoti Sahu (PW-4) who happens to be sisters of
deceased. All these witness categorically stated in their statement that appellant
used to frequently quarrel with his wife and demanded Rs. 2 lakhs cash as dowry.
When they saw the dead body of deceased they found some black marks over her
eye and neck and swelling on her face. All these witnesses stated that due to non
fulfillment of demand of dowry appellant has murdered the deceased by
strangulating her neck.

Learned counsel for appellant submits that there are so many omission and
contradiction of PW-1 to PW-4 in their court statement and police statement, all
these witnesses belong to same family and are close relatives of deceased, therefore,
their statement cannot be relied upon.

From perusal of the statement of all these witness, this court is of the
considered view that the trial court has rightly considered that such contradictions
and omissions in the statement of all these witnesses are trivial in nature and same
is neither material nor sufficient to discard their testimony which has been duly
corroborated by the statement of each other. The Hon'ble Apex Court in the case of
State of M.P. v. Chhaakkilal and ors. and Ramveer and Chhaakki Lal and anr.,
AIR 2019 SC 381 has observed that finding recorded by trial Court is entitled to
great weight. The same cannot be interfered with unless vitiated by serious error. It
is also observed that the evidence as a whole having a ring of truth cannot be
discarded merely because the maker is a related witness. Conviction can be based
on evidence of solitary eye witness. It is further observed that omissions or lapses
in investigation cannot be a ground to discard the prosecution case which is
otherwise credible and cogent.

Section 106 of Evidence Act provides that when any fact is especially within
the knowledge of any person, the burden of proving that fact is upon him, if
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appellant was alone with her wife/deceased inside his bedroom, burden of proof
lies upon appellant to explain certain circumstances in respect of his plea regarding
the suicidal death. But the appellant did not produce any evidence in his defence,
even he did not inform the police authorities about the incident. Therefore, his
conduct just after the incident appears to be very suspicious. He tried to hide the
rope, which is also suspicious circumstances against him. Recovery of
incriminating material rope on his disclosure statement is a duly proved positive
circumstances against him.

It is noteworthy that unnatural death of deceased occurred within 10 months
of her marriage. Considering the aspect of demand of dowry from the evidence of
father, mother and sister of deceased it appears that although no dowry was taken
or demanded by appellant at the time of marriage, however, there is evidence to
suggest that on and after Makar Sankranti, the deceased had complained to her
family members of the parental house that she was being harassed for dowry of
Rs. 2 lakhs by appellant. There of course has to be some major cause for resorting
to extreme steps by the deceased, this being an instance of unnatural death within
very short period of her marriage and with no explanation under section 106 of the
Evidence Act by appellant.

It is also noteworthy that appellant has been convicted under section 498-A
of IPC for harassment and cruelty with his wife. Death of his wife has taken place
within 10 months of their marriage. Therefore, presumption under section 113-B of
Evidence Act has been also drawn against the appellant. In the instant case,
prosecution has successfully 12 proved that soon before her death deceased has
been subjected by appellant to cruelty or harassment, therefore, the court should
presume that such person has caused the dowry death.

In view of the above legal position, this court is of the considered view that
accused made persistent demand of dowry due to which deceased unnaturally died
within 10 months of her marriage therefore, the conviction of the appellant under
section 302 IPC is not appropriate and death of deceased is considered as dowry
death therefore, it will be appropriate that appellant is convicted for offence under
section 304B IPC instead of Section 302 of IPC.
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80.

INDIAN PENAL CODE, 1860 — Sections 302 and 498A
EVIDENCE ACT, 1872 — Section 106

(i)

(i)

Matrimonial cruelty and murder — Burden of proof — Conduct of
accused husband — Accused husband allegedly harassing his wife
for dowry and ultimately Killing her by administering poison —
Cause of death found to be poisoning — Theory of suicide as sought
to be put forward by accused was completely ruled out — Conduct
of the accused immediately after the incident found to be suspicious
— Family members of deceased wife were not informed — He has not
explained in any manner as to what had actually happened to his
wife when undisputedly she was in his company — Burden shifted
on accused to explain what caused death of his wife, which was not
discharged — Conviction found to be proper.

Burden of proof — Facts especially within the knowledge — Until a
prima facie case is established by prosecution by proving all
necessary elements, the onus does not shift to the accused to show
that no crime was committed.

HRAI §US fadl, 1860 — &RV 302 Td 498%
ey AfRIH, 1872 — &IRT 106

(i)

(i)
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Balvir Singh v. State of Uttarakhand

Judgment dated 06.10.2023 passed by the Supreme Court in
Criminal Appeal No. 301 of 2015, reported in 2024 CriL.J 1 (SC)

Relevant extracts from the judgment:

We take notice of the fact that the appellant-convict (husband) has not
explained in any manner as to what had actually happened to his wife more
particularly when it is not in dispute that the appellant-convict was in company of
his wife i.e., deceased. It is important to bear in mind that the deceased died on
account of poisoning. The poison which was detected in the viscera was found to
be “aluminium phosphide”. Although, the appellant-convict tried to project a
picture that no sooner the deceased fell sick than he immediately took her to the
Sanjay Gandhi Hospital at Delhi, yet, there is no evidence worth the name in this
regard. The appellant-convict was expected to lead some evidence as to what had
transpired at the Sanjay Gandhi Hospital. He has maintained a complete silence. It
is only the appellant-convict who could have explained in what circumstances and
in what manner he had taken his wife to the Sanjay Gandhi Hospital and who
attended his wife at the hospital. If it is his case, that his wife was declared dead on
being brought at the hospital then it is difficult to believe that the hospital
authorities allowed the appellant to carry the dead body back home without
completing the legal formalities.

Even where there are facts especially within the knowledge of the accused,
which could throw a light upon his guilt or innocence, as the case may be, the
accused is not bound to allege them or to prove them. But it is not as if the section
is automatically inapplicable to the criminal trials, for, if that had been the case, the
Legislature would certainly have so enacted. We consider the true rule to be
that Section 106 does not cast any burden upon an accused in a criminal trial, but
that, where the accused throws no light at all upon the facts which ought to be
especially within his knowledge, and which could support any theory of hypothesis
compatible with his innocence, the Court can also consider his failure to adduce
any explanation, in consonance with the principle of the passage in Deonandan
Mishra v. The State of Bihar, AIR 1955 SC 801, which we have already set forth.
The matter has been put in this form, with reference to Section 106 of the Evidence
Act, in Smithv. R., 1918 AIR Mad. 111, namely, that if the accused is in a position
to explain the only alternative theory to his guilt, the absence of explanation could
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be taken into account. In the present case, taking the proved facts together, we are
unable even to speculate about any alternative theory which is compatible with the
innocence of the accused.

81. INDIAN PENAL CODE, 1860 — Section 307
SENTENCING POLICY:
Sentence — Reduction of — Aggravating and mitigating circumstances
assume importance as there is no statutory sentencing policy in
India — Reduction of sentence considering long pendency of matter,
old enmity between parties, lack of criminal antecedents and
offence committed without premeditation as the mitigating factors.

AR T0S Wf3dT, 1860 — €RT 307

qUS A

TRERY — HH fFI T — RGN Td IAHeN aRRefidt
AEYUl B OIRfl 3, Rifd R § Pz FAE qvs Ay 78 § -
A BT AAWEG 99 TH dfdd Y&, TIHRI S 7eg YR I,
IMURIRF Ydg< &1 319 Td ga—Fiaq & a1 oTRe +1Ra & &
YD BRDI BT AR # oId T IvSIRY § BT B T |
Pramod Kumar Mishra v. State of U.P,

Judgment dated 04.09.2023 passed by the Supreme Court in
Criminal Appeal No. 2710 of 2023, reported in (2023) 9 SCC 810

Relevant extracts from the judgment:

Having regard to the submissions made by the counsel appearing for the
parties and findings of the Courts below, it can be seen that 39 years have passed
since the date of offence and both the other accused persons have come to be
acquitted. From a reading of the impugned order, it is a matter of record that there
was old enmity between the complainant and A1l relating to the piece of land where
the offence came to be committed, while pertinently, the appellant (A2) is the
nephew of Al.

There are no criminal antecedents of the appellant that have been brought on
record. Further, from the record, it cannot be said that the appellant acted in a
premeditated manner, whatsoever.
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Therefore, in the interest of justice and in consideration of the
abovementioned mitigating factors, this Court reduces the sentence imposed on the
appellant-accused from 5 years rigorous imprisonment to 3 years of rigorous
imprisonment. The appellant shall pay a fine amount of Rs.50,000/- (Rupees Fifty
Thousand) within a period of 6 weeks from today. In default of payment of fine,
the appellant shall undergo rigorous imprisonment for 3 months. The fine to be paid
to the Complainant by way of compensation.

82. INDIAN PENAL CODE, 1860 — Sections 313, 316 and 324
(i) Causing miscarriage — Mens rea for the offence — If the woman
seemed to be pregnant at the time of offence and was still assaulted
physically, section 313 will be attracted — Pregnancy cannot be
guessed by presumption of physical appearance — Court needs
evidence to determine the apparent visibility of her pregnancy.

(i) Causing death of unborn child — Where victim was only two months
pregnant, offence of section 316 is not made out as a quick child
refers to a foetus that begins moving in the womb which is typically
felt around 4-5 months of pregnancy.

HRAT SUS wfadl, 1860 — &RTY 313, 316 Yd 324

(i) YT HIRT HAT — AR B oy ™ — I AT TR
D TG THI T B & iR R oft s R whiR® e
fpar /T 8, AT ORI 313 BT AT HAM — SHD THah BN
BT ANINSG ©F | IAFAM T8I TFRT O Fhdl 5 SHIY AT
B SHS! THGRRAT B W AT FEiRT Fa @ fog wwg
TaTgHar Bl |

(i) 3O Fou B g PING BAT — Sgi Nfed I THigeRn dad
31 WIE P off, I8 URT 316 BT AWM ST BT &N AFT S
HHdl § Fifs W Tt o1 oef T T F gur wWad gE W
<dr & o f5 AT 45 FEN N AEH BT ® |

Bhupnath Tiwari & ors. v. State of M.P. & anr.

Order dated 06.09.2023 passed by the High Court of Madhya
Pradesh in Miscellaneous Criminal Cases No. 57350 of 2021,
reported in ILR 2024 MP 345
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Relevant extracts from the order:

On going through the averments available on record and material available in
the charge sheet, it is found that Poonam has suffered miscarriage. She was having
pregnancy of two months and was not quick with child. As per Butterworths
Medical Dictionary, quick child means when fetus start moving in womb.
Quickening is the first movement in the pregnancy which was felt by mother
usually in 4 to 5 months pregnancy.

Requirement for making out an offence under Section 316 of I.P.C. is that
accused person caused culpable homicide of woman but such act resulted into death
of a quick unborn child. In the present case, there was no quickening as pregnancy
was only 2 months, therefore, offence under Section 316 will not be made out
against the petitioners.

It has been argued that petitioner has not voluntarily caused woman with child
to miscarriage. Offence will only be made out, if petitioner voluntarily caused
woman with child to miscarriage. It is alleged that victim was pregnant by two
months. What is the condition of woman and what was her physical appearance at
this stage cannot be guessed by presumption. It will require evidence before the
Trial Court that whether her pregnancy was apparent from seeing her. If pregnancy
was apparent, and then also petitioners physically had assaulted her then offence
under Section 313 of the IPC will be made out. At this stage, it will be too early to
register the offence and the same can only be established after evidence is adduced
by the parties.

83. INDIAN PENAL CODE, 1860 — Sections 364 and 364-A

EVIDENCE ACT, 1872 — Section 32 (1)

(i) Offence of kidnapping for ransom — Ingredients to be established
for conviction — If the ingredient of demand of ransom coupled with
threat of life of the person kidnapped, is not proved beyond
reasonable doubt, offence is not made out.

(i) Dying declaration — Survival of the person making such statement
— Effect of — Such statement or supplementary statement, if any,
shall be nothing more than a statement u/s 162 CrPC — Principle
reiterated.
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ey AfSfAgH, 1872 — oRT 32 (1)

() N @& foU sueERw &1 R — QAwRifg @ v 9@l &
i fear ST — afe R & 7 & arer-arer rueRvr fhy
T FfaT & Slla D Gk BT T<h SRIT T8 o W Hifdd 181
B TR R 3T &} BN

(i) TIPIMTP BT — S RS BT HAT < qTl Ffdd BT Sifaa
& — Y9 — S99 ORE @ BUF IT RPb B, I IS B, &R
162 TUH. B TEd fPY T HUA W s B 781 8 — Rigia
SIERTT T |

Neeraj Sharma v. State of Chhattisgarh

Judgment dated 03.01.2024 passed by the Supreme Court in
Criminal Appeal No 1420 of 2019, reported in (2024) 3 SCC 125

Relevant extracts from the judgment:

This Court in the case of Vikram Singh v. Union of India, (2015) 9 SCC 502
has observed as follows:

“Applying the above to the case at hand, we find that the need to
bring in Section 364-A IPC arose initially because of the increasing
incidence of kidnapping and abduction for ransom. This is evident
from the recommendations made by the Law Commission to which
we have made reference in the earlier part of this judgment. While
those recommendations were pending with the Government, the
spectre of terrorism started raising its head threatening not only the
security and safety of the citizens but the very sovereignty and
integrity of the country, calling for adequate measures to curb what
has the potential of destabilising any country. With terrorism
assuming international dimensions, the need to further amend the
law arose, resulting in the amendment to Section 364-A IPC, in the
year 1994. The gradual growth of the challenges posed by
kidnapping and abductions for ransom, not only by ordinary
criminals for monetary gain or as an organised activity for economic
gains but by terrorist organisations is what necessitated the
incorporation of Section 364-A IPC and a stringent punishment for
those indulging in such activities.”
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It needs to be clarified, as it was done in Vikram Singh (supra), that Section
364A IPC does not merely cover acts of terrorism against the Government or
Foreign State but it also covers cases where the demand of ransom is made not as
a part of a terrorist act but for monetary gains for a private individual.

In the present case, the evidence placed by the prosecution to establish a case
under Section 364-A is in the form of a phone call to the father of the victim at 12
noon by Ravi Kumar Dwivedi (the third accused who was acquitted by the Trial
Court). Although, according to the prosecution the number has been traced to
Ashwani Kumar Yadav, one of the two accused here, but no evidence to this effect,
as required under Section 165 of the Evidence Act, has been placed before the
Court. The supplementary statement given by the complainant before the police on
21.03.2013, (his first statement is on 03.01.2013), has little relevance as PW-6
never speaks of this in his examination in chief.

This court in the case of S. Ahmed v. State of Telangana, (2021) 9 SCC 59
has held that in order to make out an offence under Section 364 A, three conditions
must be met:

(A) There should be a kidnapping or abduction of a person or a person is to be
kept in detention after such kidnapping or abduction;

(B) There is athreat to cause death or hurt to such a person or the accused by their
conduct give rise to a reasonable apprehension that such person may be put
to death or hurt.

(C) Or cause death or hurt to such a person in order to compel the
Government or any foreign state or intergovernmental organisation or any
other person to do or abstain from doing any act or to pay a ransom.

The necessary ingredients which the prosecution must prove, beyond a
reasonable doubt, before the Court are not only an act of kidnapping or abduction
but thereafter the demand of ransom, coupled with the threat to life of a person who
has been kidnapped or abducted, must be there. It was reiterated by this Court in
the case of Ravi Dhingra v. State of Haryana, (2023) 6 SCC 76.

In the present case, what the prosecution has miserably failed to establish is
the demand of ransom. As per the prosecution, the complainant’s father i.c., Praneet
Sharma (PW-5) received a phone call from which a demand of ransom was made.
The phone call was allegedly traced as being of one Ravi Kumar Dwivedi but no
evidence was placed on record to establish the demand of ransom before the Court
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which was absolutely necessary in view of the law laid done by this Court in Rajesh
v. State of Madhya Pradesh, (2023) 15 SCC 521.

The statement given by the complainant/victim (PW-6) on 03.01.2013 was
firstly to the investigating officer (PW-10). But more importantly it cannot be called
“a dying declaration” simply because PW-6 had mercifully survived. This
statement cannot be read as a dying declaration because the person making this
statement or declaration had ultimately survived. This supplementary statement
given to the investigating officer on 21.03.2013 is nothing more than a statement
under Section 162 of Criminal Procedure Code (see: Gentela Vijayavardhan Rao
and anr. v. State of A.P., (1996) 6 SCC 241; Sunil Kumar and ors. v. State of
M.P., (1997) 10 SCC 570; Shrawan Bhadaji Bhirad and ors. v. State of
Maharashtra, (2002) 10 SCC 56; State of U.P. v. Veer Singh and ors., (2004) 10
SCC 117 and S. Arul Raja v. State of Tamil Nadu, (2010) 8 SCC 233.

84. INDIAN PENAL CODE, 1860 — Section 376

(i) Rape— Appreciation of evidence — Evidence of prosecutrix will have
to be kept at a higher pedestal — Such testimony will have to satisfy
the conscience of the Court and has to be seen contextually in light
of other evidence available.

(i) Non-examination of material independent witness — When can be
termed as suffering from deficiency leading to adverse inference
against the prosecution? When it may not be material and when it
will not vitiate the case of the prosecution? Law explained. [Takhaji
Hiraji v. Thakore Kubersing Chamansing, (2001) 6 SCC 145 and
Rajesh Yadav v. State of Uttar Pradesh, (2022) 12 SCC 200 relied
upon]

ARG <US dfadl, 1860 — EIRT 376

(i) TARET — eI T [RIHA — AMATAT Bl ARG P Iod W
W @ 19T, fhg Ut A B ey $ SR Bl YT
BT BT, O 37 SUTeT AT P YBI § ST ST |

(i) IRAM ds el B TNer 9 8T — B9 39 SfwAe @
farda afma & 3R SR &= arel &N A RGBT N
far S Goar 8?7 B9 I8 GRAM &l N R B I8 Ao
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Davinder Singh v. State of Punjab

Judgment dated 22.06.2023 passed by the Supreme Court in
Criminal Appeal No. 12 of 2015, reported in 2023 (3) Crimes 80 (SC)

Relevant extracts from the judgment:

On the issue of non-examination of material witness, we wish to place
reliance on the decision of this Court in Takhaji Hiraji v. Thakore Kubersing
Chamansing, (2001) 6 SCC 145:-

"It is true that if a material witness, who would unfold the genesis
of the incident or an essential part of the prosecution case, not
convincingly brought to fore otherwise, or where there is a gap or
infirmity in the prosecution case which could have been supplied or
made good by examining a witness who though available is not
examined, the prosecution case can be termed as suffering from a
deficiency and withholding of such a material witness would oblige
the court to draw an adverse inference against the prosecution by
holding that if the witness would have been examined it would not
have supported the prosecution case. On the other hand if already
overwhelming evidence is available and examination of other
witnesses would only be a repetition or duplication of the evidence
already adduced, non-examination of such other witnesses may not
be material. In such a case the court ought to scrutinise the worth of
the evidence adduced. The court of facts must ask itself - whether in
the facts and circumstances of the case, it was necessary to examine
such other witness, and if so, whether such witness was available to
be examined and yet was being withheld from the court. If the
answer be positive then only a question of drawing an adverse
inference may arise. If the witnesses already examined are reliable
and the testimony coming from their mouth is unimpeachable the
court can safely act upon it, uninfluenced by the factum of non-
examination of other witnesses."

In Rajesh Yadav v. State of Uttar Pradesh, (2022) 12 SCC 200:

“A mere non-examination of the witness per se will not vitiate the
case of the prosecution. It depends upon the quality and not the
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quantity of the witnesses and its importance. If the court is satisfied
with the explanation given by the prosecution along with the
adequacy of the materials sufficient enough to proceed with the trial
and convict the accused, there cannot be any prejudice. Similarly, if
the court is of the view that the evidence is not screened and could
well be produced by the other side in support of its case, no adverse
inference can be drawn. Onus is on the part of the party who alleges
that a witness has not been produced deliberately to prove it.”

There is no doubt that the evidence of the prosecutrix will have to be kept at

a higher pedestal but then, such a testimony will have to satisfy the conscience of
the Court. It has to be seen contextually in the light of the other evidence available.

85.

INDIAN PENAL CODE, 1860 — Sections 405, 406, 419, 420, 467 and
468/34

Offence of cheating/criminal breach of trust — Ingredients — Fraudulent
or dishonest intention or misappropriation of property entrusted from
the beginning is must — Intention is the gist of the offence — For criminal
breach of trust, entrustment of property whether to clerks, servants,
business partners or other persons, is an essential ingredient — Where
these ingredients are not present, the offence is not made out — Mere
violation of any terms of the loan agreement by the party cannot give rise
to criminal prosecution for the offence — A civil dispute cannot be given
a criminal colour.

ARANT TUS Wfadl, 1860 — SIRTU 405, 406, 419, 420, 467 Ud 468 / 34
Bl /ARG <RI T BT IR — Td — HYSYOT I 91 gof a1
URT ¥ & A TS FHuRT BT GHUANT BT S NS ¥ — AR
TURTE BT GR & — ~ATFHT & folg, a8 Feia, s, Araaniis wriier
T I ARKAT BT, HUfd BT =R fHAT ST U MaD Uh & —
W&l A O AiofE T &, TUR 3T Brar T8 — Dad B ger gRT
FOT TR PI G od BT Scoie TR B g amRifds sifio
@ o 8l  Foar & — U@ Rifde faare o smoRide wu w8 R
SIT \FhdT |

Neeraj Shrivastava v. State of M.P. & anr.

Order dated 05.09.2023 passed by the High Court of Madhya
Pradesh Jabalpur in Miscellaneous Criminal Cases No. 11632 of
2019, reported in ILR 2024 MP 316
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Relevant extracts from the order:

In the case on hand, the charge sheet has been filed for commission of offence
under Sections 420, 406, 467, 468 of IPC and charges have been framed. In order
to ascertain the veracity of contentions made by the parties herein, it is imperative
to firstly examine whether the relevant ingredients of offences which the petitioner
herein with co-accused had been charged with, are prima facie made out.

It is clear that the act of criminal breach of trust would, inter alia, mean using
or disposing of the property by a person who is entrusted with or has otherwise
dominion thereover. Such an act must not only be done dishonestly but also in
violation of any direction of law or any contract express or implied relating to
carrying out the trust.

A fraudulent or dishonest inducement is an essential ingredient of the offence.
A person who dishonestly induces another person to deliver any property is liable
for the offence of cheating.

To establish the offence of cheating in inducing the delivery of property, the
following ingredients need to be proved:-

“(i) The representation made by the person was false

(if) The accused had prior knowledge that the representation he
made was false.

(ili) The accused made false representation with dishonest
intention in order to deceive the person to whom it was made.

(iv) The act where the accused induced the person to deliver the

property or to perform or to abstain from any act which the
person would have not done or had otherwise committed.”

The ingredients to constitute an offence under Section 420 are as follows:

“(i) a person must commit the offence of cheating under Section
415; and

(it)  the person cheated must be dishonestly induced to;

(@) deliver property to any person; or

(b) make, alter or destroy valuable security or anything
signed or sealed and capable of being converted into
valuable security. Thus, cheating is an essential
ingredient for an act to constitute an offence under
Section 420 IPC.”
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Now it has to be considered by the averments in the FIR even assuming to be
true make out the ingredients of the offence punishable either under Section 467 or
468 of IPC.

An analysis of section 464 of Indian Penal Code shows that it divides false
documents into three categories:

“(1) The first is where a person dishonestly or fraudulently makes
or executes a document with the intention of causing it to be
believed that such document was made or executed by some
other person, or by the authority of some other person, by
whom or by whose authority he knows it was not made or
executed.

(2) The second is where a person dishonestly or fraudulently, by
cancellation or otherwise, alters a document in any material
part, without lawful authority, after it has been made or
executed by either himself or any other person.

(3) The third is where a person dishonestly or fraudulently causes
any person to sign, execute or alter a document knowing that
such person could not by reason of (a) unsoundness of mind;
or (b) intoxication; or (c) deception practiced upon him, know
the contents of the document or the nature of the alteration. In
short, a person is said to have made a “false document', if (i)
he made or executed a document claiming to be someone else
or authorized by someone else; or (ii) he altered or tampered a
document; or (iii) he obtained a document by practicing
deception, or from a person not in control of his senses.”

Thus, having regard to the serious factual disputes which are purely of civil
nature and for which Civil Suit is pending. Allowing the respondents to continue
criminal proceedings against the petitioner would be nothing but abuse of the
process of the law. Hon’ble Supreme Court in the case of Mitesh Kumar J. Sha v.
State of Karnataka and ors., 2022 CriLJ 231, observed as under:

“Moreover, this Court has at innumerable instances expressed its
disapproval for imparting criminal colour to a civil dispute, made
merely to take advantage of a relatively quick relief granted in a
criminal case in contrast to a civil dispute. Such an exercise is
nothing but an abuse of the process of law which must be
discouraged in its entirety.”
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86.

INDIAN PENAL CODE, 1860 — Sections 420 and 468
CRIMINAL PROCEDURE CODE, 1973 — Section 173 (8)

(i)

(i)

Offence of cheating and forgery — Accused wife is alleged to have
forged the signatures of her husband on the application submitted
for obtaining passport for her minor child — The said act might be
unlawful but it cannot be labelled as deceitful — Grant of passport
did not confer any benefit upon the wife, nor did it result in any loss
or damage to her husband — Offence of cheating not made out -
When primary ingredients of dishonest intention itself could not be
established, the offence of forgery too could not be constituted.
Supplementary charge sheet — Further investigation — It is
obligatory upon the officer in-charge of the Police station to obtain
further evidence, oral or documentary and only then forward a
supplementary report regarding such evidence, in the prescribed
form.

ARG §US Afedl, 1860 — HIRIY 420 UG 468
qvs yfspar wdfadr, 1973 — 9RT 173 (8)

(i)

(i)

Bd AR HETEAT BT FRE — IR G W AIRY 3 & 6
I TP T P foU uruE Ui H1 @ oy o fhw M
JMAET R U Ufd & SiTell seR fPy — Saq & o[y 8
HAT & fd 39 B © ©U ¥ fafsag 18 fear o dear —
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ufd B DI JHAE AT B §3 — BA DI JURW ST T8l —
Y B © I P UG I wWd wnfg el fey o 9o,
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Mariam Fasihuddin and anr. v. State by Adugodi Police
Station and anr.

Judgment dated 22.01.2024 passed by the Supreme Court in
Criminal Appeal No. 335 of 2024, reported in 2024 CriL.J 1033
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Relevant extracts from the judgment:

It is thus paramount that in order to attract the provisions of Section 420 IPC,
the prosecution has to not only prove that the accused has cheated someone but also
that by doing so, he has dishonestly induced the person who is cheated to deliver
property. There are, thus, three components of this offence, i.e., (i) the deception of
any person, (ii) fraudulently or dishonestly inducing that person to deliver any
property to any person, and (iii) mens rea or dishonest intention of the accused at
the time of making the inducement. There is no gainsaid that for the offence of
cheating, fraudulent and dishonest intention must exist from the inception when the
promise or representation was made.

The crux of Respondent No. 2’s allegations is that the Appellants purportedly
forged his signature on the passport application submitted to obtain the minor
child’s passport. Assuming the allegation to be accurate, it would undoubtedly
constitute an unlawful act. However, as set out earlier, it is crucial to underscore
that not every unlawful act automatically qualifies as ‘deceitful’. In the peculiar
facts and circumstances of this case, the Appellant — wife seems to have breached
the notion of mutual marital trust and unauthorized projected Respondent No. 2’s
consent in obtaining the passport for their minor child. It, however, remains a
question as to how such an act can be labelled as ‘deceitful’. The motivations
prompting either of the Appellants to procure a passport for the minor child were
not rooted in deceit. Furthermore, the grant of passport to the minor child did not
confer any benefit upon the Appellant wife, nor did it result in any loss or damage
to Respondent No. 2. In the same vein, Appellant No. 2, being the father of the
Appellant — wife and assisting in securing the passport for the child, derived no
direct or indirect benefit from this action.

There are two primary components that need to be fulfilled in order to
establish the offence of ‘forgery’, namely: (i) that the accused has fabricated an
instrument; and (ii) it was done with the intention that the forged document would
be used for the purpose of cheating. Simply put, the offence of forgery requires the
preparation of a false document with the dishonest intention of causing damage or
injury.

The offences of ‘forgery’ and ‘cheating’ intersect and converge, as the act of
forgery is committed with the intent to deceive or cheat an individual. Having
extensively addressed the aspect of dishonest intent in the context of ‘cheating’
under Section 420 IPC, it stands established that no dishonest intent can be made
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out against the Appellants. Our focus therefore will now be confined, for the sake
of brevity, to the first element, i.e., the preparation of a false document. The
determination of whether the Appellants prepared a false document, by forging
Respondent No. 2’s signature, however, cannot be even prima facie ascertained at
this juncture. Considering the primary ingredient of dishonest intention itself could
not be established against the Appellants, the offence of forgery too, has no legs to
stand. It is also significant to highlight that the proceedings as against the concerned
Passport Officer, who was implicated as Accused No. 4, already stand quashed. In
such like situation and coupled with the nature of allegations, we are unable to
appreciate as to why the Appellants be subjected to the ordeal of trial.

It is a matter of record that in the course of ‘further investigation’, no new
material was unearthed by the investigating agency. Instead, the supplementary
charge-sheet relies upon the Truth Lab report dated 15.07.2013, obtained by
Respondent No. 2, which was already available when the original charge-sheet was
filed. The term ‘further investigation’ stipulated in Section 173(8) Cr. P. C. obligates
the officer incharge of the concerned police station to ‘obtain further evidence, oral
or documentary’, and only then forward a supplementary report regarding such
evidence, in the prescribed form.

[ J
87. INDIAN PENAL CODE, 1860 — Sections 420, 498A and 506
Matrimonial dispute — Allegation on vexatious grounds — Phenomenon
of false implication by way of general omnibus allegation in the course of
matrimonial disputes is not unknown to the Courts — It is the duty of
Court to consider the allegation with great care to protect against the
danger of unjust prosecution.

AR TS W|f3dT, 1860 — SIRTY 420, 498% T4 506

Jaifes fdae — g8 MRl R IR — Jaies faarsl # |mrg
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Mamidi Anil Kumar Reddy v. The State of Andhra Pradesh &
anr.

Order dated 05.02.2024 passed by the Supreme Court in Criminal
Appeal No. 758 of 2024, reported in 2024 (1) Crimes 141 (SC)
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Relevant extracts from the order:

In the considered opinion of this Court, there is significant merit in the
submissions of the Learned Counsel for the Appellants. A bare perusal of the
complaint, statement of witnesses’ and the charge-sheet shows that the allegations
against the Appellants are wholly general and omnibus in nature; even if they are
taken in their entirety, they do not prima facie make out a case against the
Appellants. The material on record neither discloses any particulars of the offences
alleged nor discloses the specific role/allegations assigned to any of the Appellants
in the commission of the offences.

The phenomenon of false implication by way of general omnibus allegations
in the course of matrimonial disputes is not unknown to this Court. In Kahkashan
Kausar alias Sonam v. State of Bihar, (2022) 6 SCC 599, this Court dealt with a
similar case wherein the allegations made by the complainant-wife against her in-
laws u/s. 498A and others were vague and general, lacking any specific role and
particulars. The court proceeded to quash the FIR against the accused persons and
noted that such a situation, if left unchecked, would result in the abuse of the
process of law.

Considering the dicta in Mahmood Ali v. State of U.P., 2023 SCC OnLine
SC 953, we find that the High Court in this case has failed to exercise due care and
has mechanically permitted the criminal proceedings to continue despite
specifically finding that the allegations are general and omnibus in nature. The
Appellants herein approached the High Court on inter alia grounds that the
proceedings were re-initiated on vexatious grounds and even highlighted the
commencement of divorce proceedings by Respondent No. 2. In these peculiar
circumstances, the High Court had a duty to consider the allegations with great care
and circumspection so as to protect against the danger of unjust prosecution.

88. INDIAN PENAL CODE, 1860 — Sections 499 and 500
(i) Defamation — Exceptions to offence — Relevant factors before
issuance of process — It is the duty of the Magistrate to prevent
false/frivolous complaints — After due inquiry or investigation, if the
matter appears to have been covered by any exception to Section

499, would be justified to dismiss such complaint.
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(i) Precedents — Binding effect — Divergent views by Benches of
co-equal strength — Pendency of reference before larger bench —
During the pendency of matter before larger bench, former decision
will continue to prevail/ govern the field until the larger bench
decides the matter.

(i) Applicability of precedents — Extent — Similarity of facts in criminal
cases — Each case must rest on its own facts — Similarity of facts in
one case cannot be used to bear in mind the conclusion of fact in
another case. [Kalyan Chandra Sarkar v. Rajesh Ranjan, (2005) 2
SCC 42 referred.]

ARG TS Wf3dT, 1860 — €IRTY 499 TG 500

(i) WS — TR & SATE — IATRIBT TR B | [ S G
RS — P/ TB Rprdl a7 A ARRge & Hda & —
S St 91 VYT & 915 IS AT ORT 499 @ fohdY 3Uarg
o R #§ 3T wehid g & 99 W Rreraa & R &R
Sl ul

(i) gd fofa — sreaer wag — wwEE arelt diet gRT = 71—
g5 WIc & wHE HaW @1 dfeaal — 985S WS @ |HE AMel
AT & @ RM gdadt ol 99 9% gt @I o9 9 F
geq dio AMd R ol T8 el |

(iii) g g oy — AR — Rt A § aal @
AT — YD qHe B U TA TR ATfad B Aty —
TP Al § qAl B M ST SUART TR AMe H 98 W
frpd o0 w9 a9 | @ @ fog 8 fear o1 w@ar 2
(Fegror g GBIV §919 TR Vo, (2005) 2 TH. W G 42
Sfoerfad |)

Iveco Magirus Brandschutztechnik GMBH v. Nirmal Kishore
Bhartiya and anr.

Judgment dated 05.10.2023 passed by the Supreme Court in
Criminal Appeal No. 1959 of 2012, reported in (2024) 2 SCC 86

Relevant extracts from the judgment:

What applies to Judges of the High Courts faced with decisions of this Court
where a cleavage of opinion is discernible, and particularly when the High Courts
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are technically bound by both decisions, equally applies to Hon’ble Judges of this
Court. It would be inappropriate for a Bench, comprised of 2 (two) Judges of
this Court, to hold which line of decisions lays down the correct law. In such a
scenario, when there are decisions of this Court not expressing views in sync with
each other, the first course to be adopted is to ascertain which is the decision that
has been rendered by a larger Bench. Obviously, inter se decisions of this Court, a
decision of a Constitution Bench would be binding on Benches of lesser strength.
None of the decisions that we have considered is rendered by a Constitution Bench.
However, a sole judgment rendered by a Bench of 4 (four) Hon’ble Judges and 3
(three) decisions rendered by Benches comprised of 3 (three) Hon’ble Judges are
there, which call for deference. Ordinarily, the decision of a larger Bench has to be
preferred unless of course a Bench of lesser strength doubts an earlier view,
formulates the point for answer and refers the matter for further consideration by a
larger Bench in accordance with law. If, however, the decisions taking divergent
views are rendered by Benches of co-equal strength, the next course to be adopted
is to attempt to reconcile the views that appear to be divergent and to explain those
contrary decisions by assuming, to the extent possible, that they applied to different
facts. The other course available is to look at whether the previous decision has
been noticed, considered and explained in the subsequent decision; if not, the earlier
decision continues to remain binding whereas if the answer is in the affirmative,
the subsequent decision becomes the binding decision. We add a caveat that if the
subsequent Bench, instead of deciding the matter before it finally upon
consideration of the decision of the earlier Bench, formulates the point of difference
and makes a reference for a decision by a larger Bench, it is the former decision
that continues to govern the field so long the larger Bench does not decide the
reference.

There is also authority for the proposition that while deciding cases on facts,
more so in criminal cases, the courts should bear in mind that each case must rest
on its own facts and the similarity of facts in one case cannot be used to bear in
mind the conclusion of fact in another case. We may usefully refer to the decision
in Kalyan Chandra Sarkar v. Rajesh Ranjan, (2005) 2 SCC 42 in this context.

Since initiation of prosecution is a serious matter, we are minded to say that
it would be the duty of the Magistrate to prevent false and frivolous complaints
eating up precious judicial time. If the complaint warrants dismissal, the Magistrate
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is statutorily mandated to record his brief reasons. On the contrary, if from such
materials a prima facie satisfaction is reached upon application of judicial mind of
an “offence” having been committed and there being sufficient ground for
proceeding, the Magistrate is under no other fetter from issuing process. Upon a
prima facie case being made out and even though much can be said on both sides,
the Magistrate would have no option but to commit an accused for trial, as held in
Chandra Deo Singh v. Prakash Chandra Bose, (1964) SCR 639. The requirement
of recording reasons at the stage of issuing process is not the statutory mandate;
therefore, the Magistrate is not required to record reasons for issuing process. This
is also the law declared by this Court in Jagdish Ram v. State of Rajasthan, (2004)
4 SCC 432. Since it is not the statutory mandate that reasons should be recorded in
support of formation of opinion that there is sufficient ground for proceeding
whereas dismissal of a complaint has to be backed by brief reasons, the degree of
satisfaction invariably must vary in both situations. While in the former it is a prima
facie satisfaction based on probability of complicity, the latter would require a
higher degree of satisfaction in that the Magistrate has to express his final and
conclusive view of the complaint warranting dismissal because of absence of
sufficient ground for proceeding.

In the context of a complaint of defamation, at the stage the Magistrate
proceeds to issue process, he has to form his opinion based on the allegations in the
complaint and other material (obtained through the process referred to in section
200/ section 202) as to whether ‘sufficient ground for proceeding’ exists as
distinguished from °‘sufficient ground for conviction’, which has to be left for
determination at the trial and not at the stage when process is issued. Although there
is nothing in the law which in express terms mandates the Magistrate to consider
whether any of the Exceptions to section 499, IPC is attracted, there is no bar either.
After all, what is ‘excepted’ cannot amount to defamation on the very terms of the
provision. We do realize that more often than not, it would be difficult to form an
opinion that an Exception is attracted at that juncture because neither a complaint
for defamation (which is not a regular phenomenon in the criminal courts) is likely
to be drafted with contents, nor are statements likely to be made on oath and
evidence adduced, giving an escape route to the accused at the threshold. However,
we hasten to reiterate that it is not the law that the Magistrate is in any manner
precluded from considering if at all any of the Exceptions is attracted in a given
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case; the Magistrate is under no fetter from so considering, more so because being
someone who is legally trained, it is expected that while issuing process he would
have a clear idea of what constitutes defamation. If, in the unlikely event, the
contents of the complaint and the supporting statements on oath as well as reports
of investigation/inquiry reveal a complete defence under any of the Exceptions to
section 499, IPC, the Magistrate, upon due application of judicial mind, would be
justified to dismiss the complaint on such ground and it would not amount to an act
in excess of jurisdiction if such dismissal has the support of reasons.

89. MOTOR VEHICLES ACT, 1988 — Sections 149 and 166

Contributory negligence — Triple riding — There should be specific
evidence with regard to negligence even if an additional pillion rider was
carried on the two wheelers — No evidence to indicate there was
negligence on the part of the rider of two-wheeler, hence no amount
should be deducted as contribution to the accident.

Hiex I AT, 1988 — HIRTT 149 TG 166

AT SUET — N WA SoMT — ARATE @ Heu # fafdre yHmor
M AT Hal & JufRar ae § 98 e R va aifaled afed war
& — QUFAT e qTAD B ATURATE BT PIs YA &I, 37k FeeAT
# IFEE & wU H DIg ART 81 BT A =AY |

Jeyarani and anr. v. Manager, Bajaj Allianz General Insurance
Co. Ltd. and anr.

Judgment dated 10.07.2023 passed by the Supreme Court in Civil
Appeal No. 4310 of 2023, reported in 2023 ACJ 2390 (SC)

Relevant extracts from the judgment:

The only issue which arise for consideration in these appeals are with regard
to the aspect of contributory negligence, and also the appropriate income to be taken
for the purpose of calculation of the quantum of compensation to be awarded. On
the aspect relating to contributory negligence though, the High Court had referred
to the decisions/judgments of this Court, we also take note of the decision/judgment
of this Court in Mohammed Siddique v. National Insurance Company Ltd., AIR
2020 SC 520 wherein, the aspect which is under consideration in the instant
appeals, was specifically dealt with, and has been held that there should be specific
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evidence with regard to negligence even if an additional pillion was being carried
on the two-wheeler, which is the vehicle on which the deceased was travelling
while the accident took place.

In that background, a perusal of the award in the instant case would indicate
that P.W.2 was examined as an eye witness, and a finding has been rendered by the
Tribunal that as per the evidence of the said eye witness (P.W.2), there is no
negligence on the part of the rider of the two-wheeler. As against the same, there is
no rebuttal evidence to indicate the negligence of the rider of the two-wheeler.
Therefore, in that circumstance, the High Court could not have arrived at the
conclusion that there was contributory negligence on the part of the rider of the
two-wheeler. Hence, to that extent, the finding holding contributory negligence is
set aside.

90. MOTOR VEHICLES ACT, 1988 — Section 149 (2) (a) (ii)
Fake driving licence — Liability of Insurance Company — Burden of proof
— There is no statutory mandate in the policy that a person before
employing a driver should get the driving licence verified from the
Transport Authority — If the owner is satisfied that the licence produced
before him was issued by a seemingly competent authority and its validity
has not expired, the burden shifts on the Insurance Company to prove
that due diligence was not carried out by the owner.
Hiex I i, 1988 — oIRT 149 (2) (@) (i)
Adhell A AT — 9T HUAl BT <RIE — YT DT IR — Uiferd!
# 0 o1 Wl sregar L @ 5 aeq aree B e s aren
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Iffco-Tokio General Insurance Co. Ltd. v. Geeta Devi and ors.

Judgment dated 30.10.2023 passed by the Supreme Court in Special
Leave Petition (C) No. 19992 of 2023, reported in 2023 ACJ 2701 (SC)
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Relevant extracts from the judgment:

As regards the contention that the driver of the vehicle was not duly licensed
as he possessed a fake licence, it may be noted that neither section 149 (2) (a) (11)
of the Act of 1988 nor the 'Driver Clause' in the subject insurance policy provides
that the owner of the insured vehicle must, as a rule, get the driving licence of the
person employed as a driver for the said vehicle verified and checked with the
concerned transport authorities. Generally, and as a matter of course, no person
employing a driver would undertake such a verification exercise and would be
satisfied with the production of a licence issued by a seemingly competent
authority, the validity of which has not expired. It would be wholly impracticable
for every person employing a driver to expect the transport authority concerned to
verify and confirm whether the driving licence produced by that driver is a valid
and genuine one, subject to just exceptions. In fact, no such mandatory condition is
provided in any car insurance policy and it is not open to the petitioner-insurance
company, which also did not prescribe such a stringent condition, to cite the failure
of the deceased-vehicle owner to get Ujay Pal's driving licence checked with the
RTO as a reason to disclaim liability under the insurance policy.

91. MOTOR VEHICLES ACT, 1988 — Sections 149 and 166
Involvement of vehicle — Delay in lodging FIR — Mere delay in lodging
FIR cannot be a ground to dislodge the case of claimant — Motorcycle
owner's choice to remain silent and withhold information about the
accident, in order to evade potential legal complications, is not
unreasonable — No error in holding that the accident was caused by the
offending motorcycle.

Ae} I eI, 1988 — €RTY 149 TT 166

qree @ Sferaar — YRl a1 RUIE gof a7 3 fadg — dad woM
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Iffco-Tokio General Insurance Co. Ltd. v. Diwakar Singh and ors.
Judgment dated 14.03.2023 passed by High Court of Madhya
Pradesh in Miscellaneous Appeal No. 1363 of 2021, reported in
2023 ACJ 2408
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Relevant extracts from the judgment:

The contention of counsel for the appellant that the offending motorcycle was
falsely planted at a later stage is based on the fact that the registration number of
the offending motorcycle was not mentioned in the merg intimation (Ex.P/7) as
well as in the history informed to the doctor in pre MLC (Ex.P/5). From the pre
MLC (Ex.P/5) as well as the merg intimation (Ex.P/7), one thing is clear that it was
mentioned that the deceased has suffered injuries on account of his fall from the
motorcycle. The merg intimation regarding death of the deceased was given to the
police on 27.02.2018 itself. If the police thereafter was lethargic in conducting the
merg enquiry then for the same, the claimants cannot be blamed. It is well
established principle of law that mere delay in lodging the FIR is not sufficient to
dislodge the case of the claimant as held by the Supreme Court in the case of Ravi
v. Badrinarayan, AIR 2011 SC 1226. In the case in hand, it is not the case of the
appellant that no information at all was given to the police. Mere intimation to the
police was given on the very same day. However, it was a lethargic attitude of the
police which resulted in delay in lodging the FIR.

So far as the conduct of the owner of the motorcycle in remaining silent by
not disclosing the accident to the police is concerned, the said conduct of the owner
cannot be said to be an unnatural one. The owner of a vehicle would like to hide
the factum of accident so that he is not involved in any legal complication.

Aditya Pandey (AW/2) has specifically stated that he had seen the incident. There
is no reason to disbelieve his evidence, only on the ground that his merg statement
was recorded by the police belatedly. Furthermore, the injured Diwakar Singh
(PWI/1) has specifically stated that he was dashed by the offending vehicle. There
was no occasion for him not to narrate the truth by falsely alleging against driver
of offending motorcycle.

As the claims tribunal did not commit any error by holding that the accident
was caused by the offending motorcycle bearing registration no. MP-19-MR-8815,
this Court is of the considered opinion that the insurance company has been rightly
held jointly and severally liable along with the owner and driver of the vehicle to
pay compensation amount.
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92.

MOTOR VEHICLES ACT, 1988 — Section 166

(i)

(i)

Compensation — Deceased an employed lady — Motor Accident
Claim Tribunal awarded Rs. 1,00,000/- to claimant husband —
Taking into account actual salary of the deceased, the High Court
enhanced the amount to Rs. 9,55,600/- — Keeping in view the
contribution that would be made by the lady of the house to the
family, the Supreme Court further enhanced it by Rs. 2,50,000/-.
Compensation — Injury — Loss of earning — No material placed on
record showing that victim has lost his promotional opportunities —
Considering that victim would have suffered discomfort and after
retirement, the prospects could have got affected to some extent,
lump sum enhancement to a sum of Rs. 2,00,000/-, in addition to the
compensation already awarded was granted.

e} I AT, 1988 — ©IRT 166

(i)
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Rakesh Swarup Saxena v. Vinod Kumar and ors.

Judgment dated 12.09.2023 passed by the Supreme Court in Civil
Appeal No. 5880 of 2023, reported in 2023 ACJ 2680 (SC)

Relevant extracts from the judgment:

The fact of the accident having occurred on 08.10.1994 and the wife of the
appellant having succumbed to the injuries is not in dispute. In respect of the said
claim, the Motor Accident Claims Tribunal (for short MACT) through its judgment
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dated 16.04.1996 had awarded a sum of Rs.1,00,000/-. The High Court through its
judgment dated 06.07.2018 had enhanced it to Rs.9,55,600/-. Though contentions
are put forth seeking enhancement, taking note that the High Court has taken into
consideration the actual salary of the deceased, on that aspect we see no error.
However, some additional amount would have to be taken into consideration,
keeping in view the contribution that would be made as a lady of the house to the
family. Therefore, keeping in view all these aspects of the matter and without
getting into details, we deem it appropriate to grant the global enhancement to
Rs.2,50,000/- in respect of the death of the wife of the appellant in addition to the
compensation already awarded by the High Court.

Insofar as the injuries suffered by the appellant, though it is contended that he
has lost his promotional opportunities, there is no definite material placed on
record. Be that as it may, considering that the appellant was working in a bank and
had continued in such employment, he would have suffered the discomfort and after
retirement, the prospects, to some extent, could have got affected. Therefore, in the
instant case also keeping in view all aspects, we find it appropriate to grant the lump
sum enhancement which shall be in a sum of Rs.2,00,000/- in addition to the
compensation already awarded by the MACT/High Court.

93. MOTOR VEHICLES ACT, 1988 — Section 166

Compensation — Deceased was a carpenter at the time of accident in the
year 2009 — No evidence was available to establish his definite income —
Tribunal assessed the income at Rs. 4000/- per month whereas the High
Court reckoned it at Rs. 6000/- per month — Supreme Court, taking into
consideration the fact that deceased was a carpenter and was
undertaking carpentry work in another State, held that it would be
reasonable to reckon the daily income of the deceased at Rs. 400/- — Also
added 40% of income for future prospects and enhanced the
compensation accordingly.

AIeR I SIfeifgH, 1988 — GRT 166
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Kunta Devi and ors. v. Bhura Ram and anr.

Judgment dated 21.08.2023 passed by the Supreme Court in Civil
Appeal No. 5356 of 2023, reported in 2023 ACJ 2384 (SC)

Relevant extracts from the judgment:

The MACT, at the first instance, while considering the claim, has reckoned
the income of the deceased at Rs.4,000/- per month. In the absence of evidence
to establish the same, the High Court has reckoned it at Rs.6,000/- per month. In a
matter where there can be no serious dispute with regard to the avocation of the
deceased being a carpenter, who was undertaking the carpentry work in another
State, we deem it appropriate that even in the year 2009, when the accident had
taken place, it would be reasonable to reckon the daily income of the deceased at
Rs. 400/-. If the same is done, the monthly income of the deceased could be taken
at Rs. 12,000/-. 40% of the said amount i.e. Rs. 4,800/- is to be added towards future
prospects. Out of the total income of Rs. 16,800/-, one-fourth is to be deducted
towards self-expenses being Rs. 4,200/-. Hence, the loss of dependency per month
would be in a sum of Rs.12,600/-. If the same is taken on the annual basis and the
appropriate multiplier of ‘17’ is applied, the compensation would work out to
Rs. 25,70,400/-. Rs.70,000/- is added towards conventional heads. Hence, the total
amount of compensation would be in a sum of Rs.26,40,400/-.

Since, the High Court has awarded the sum of Rs.14,30,200/-,the appellants-
claimants would be entitled to the enhanced compensation of Rs.12,10,200/- with
interest at 7.5% per annum from the date of the claim made before the MACT till
the time of deposit.

[ J
94. MOTOR VEHICLES ACT, 1988 — Section 166
Compensation — Income Tax Return — Production of — Last Income Tax
Return filed prior to the death of the deceased depicting e-filing
acknowledgment — Can be considered as income document of the
deceased.
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Saroj Devi and ors. v. Balbir Singh and ors.

Judgment dated 26.09.2023 passed by the Supreme Court in Civil
Appeal No. 6186 of 2023, reported in 2023 ACJ 2678 (SC)

Relevant extracts from the judgment:

The deceased was an income tax assessee, is not in dispute. The income of
the deceased, as taken by the MACT is at Rs.1,02,700/-. However, the subsequent
income tax return filed on 18.02.2012, which is prior to the death of the deceased,
though, has been discarded on the ground that there is no acknowledgment, we note
that the e-filing acknowledgment is depicted on the face of the form for income
tax return. Therefore, the income, as indicated therein, is required to be taken.

If that be the position, the income assessed for the tax, which is paid therein,
is in a sum of Rs.1,50,000/-. If the said amount, i.e., Rs.1,50,000/- is taken into
consideration and the other parameters are applied, 40 per cent of the same is to be
added towards future prospects, which would be in a sum of Rs. 60,000/-. Hence,
the total income that could be reckoned is Rs.2,10,000/- of which one-third is to
be deducted towards self-expenses which would be in a sum of Rs. 70,000/-. Hence,
the loss of dependency would be Rs.1,40,000/- per annum. If the appropriate
multiplier of 17 is applied, the compensation would work out to Rs.23,80,000/-.
Towards the conventional heads, a sum of Rs. 70,000 is awarded. Hence, the
appellants claimants would be entitled to the compensation of Rs.24,50,000/-. The
High Court has awarded a sum of Rs.12,92,130/- as compensation, which if
deducted, the balance of Rs.11,57,870/- shall be payable as enhancement. The
enhanced compensation with interest at 7.5 per cent per annum from the date of the
claim shall be deposited by the respondent(s) before the MACT. The said amount
shall be deposited within a period of six weeks from the date of receipt of a copy
of this judgment whereupon the amount shall be disbursed to the appellants/
claimants herein.
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95. MOTOR VEHICLES ACT, 1988 — Section 166
Contributory negligence — Offending truck parked in the middle of the
road without clear indication or signal — Deceased did not notice the
truck as it was night and visibility was poor — Held, truck driver was
solely responsible for causing the accident — Finding recorded by the
Tribunal and affirmed by the High Court that deceased contributed to
the accident to the extent of 50%, set aside.

Hiex I JfS=H, 1988 — IRT 166

AT SUeT — GHETORI S I A$® & drdl 9 WE qabd a1
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Laxmi Devi and ors. v. Mehboob Ali and ors.

Judgment dated 25.08.2023 passed by the Supreme Court in Civil
Appeal No. 5420 of 2023, reported in 2023 ACJ 2386 (SC)

Relevant extracts from the judgment:

Firstly, with regard to the negligence, as held, a perusal of the judgment
passed by the Motor Accidents Claims Tribunal (for short MACT) itself would
indicate the manner in which the accident had occurred and as rightly observed both
by the MACT as well as by the High Court, the accident having taken place during
the month of December after it was dark, certainly, the visibility would be poor. In
that circumstance, when it was a case where the truck (offending vehicle) was
parked in middle of the road and the deceased had not noticed it as there was no
clear indication or signal, it cannot be said that there was negligence on the part of
the deceased as he could notice the vehicle (the truck) only when he had approached
the same.

Therefore, in the present facts and circumstances of the case, we are of the
opinion that the conclusion, as reached, both by the MACT and the High Court that
the deceased was negligent to the extent of 50 per cent is not justified. Furthermore,
when there was no explanation on the part of the driver of the truck by examining
him with regard to the manner in which the accident had occurred we are of the
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opinion that the entire negligence is to be fastened on the driver of the truck (the
offending vehicle).

*96. MOTOR VEHICLES ACT, 1988 — Section 166 (1) (c)

97.

Legal representative — Elder married brothers — Two family registers
show that brother of deceased lived separately with their respective
family — Only on the basis that deceased visited his siblings and had meals
together, they cannot be treated as dependent — Not entitled to claim
compensation — Award set aside.

Hrex I AfAfraH, 1988 — &Y 166 (1) (M)
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New India Assurance Co. Ltd. v. Anand Pal and ors.
Judgment dated 04.12.2023 passed by the Supreme Court in
Criminal Appeal No. 7920 of 2023, reported in 2024 ACJ 6

NEGOTIABLE INSTRUMENTS ACT, 1881 — Section 138

Dishonor of cheque —Debt or liability — Allegedly barred by limitation —
Question regarding the time barred nature of debt or liability is a mixed
guestion of fact and law and must be decided on evidence adduced by
parties.

WY foraa afefaas, 1881 — oRT 138

AP PI MU — VT AAAT <M — g grRT afsfa 89 &1
AT — KT IT SHERT BT IRYHT gRT afSia BT B Hael g3
deg 3R fafy =1 fafdE uwa & &R s9@r TR FRT I
e & IR R fHar S Aty |

Atamyjit Singh v. State (NCT of Delhi) and anr.

Order dated 22.01.2024 passed by the Supreme Court in Criminal
Appeal No. 516 of 2024, reported in 2024 (1) Crimes 128 (SC)
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Relevant extracts from the order:

Upon a perusal of the impugned judgment, it is disclosed that High Court has
relied upon (i) the Assured Returns Agreement dated 16.09.2011; and (ii) other
receipts issued by the Appellant to Respondent No. 2, all of which pertain to
transaction(s) entered into in the year 2011 to conclude that in the absence of an
acknowledgment of any underlying debt between 2011 and the date of issuance of
the Subject Cheque i.e., 06.03.2017, the underlying debt could not be held to be
legally enforceable debt or liability on account of being barred by limitation.
Accordingly, in the aforesaid circumstances, the prosecution of Respondent No. 2
under Section 138 of the NI Act was held to be improper; and accordingly, by way
of impugned judgment, the High Court quashed the summoning order issued by the
Trial Court; and the underlying complaint.

At the threshold, it would be apposite to refer to decisions of this Court in
Yogesh Jain v. Sumesh Chadha, 2022 SCC OnLine SC 2195 where under this
Court has opined on the scope of interference by the High Court in proceedings
under 138 of the NI Act qua an allegedly time barred debt at the stage of issuance
of summons, whilst exercising its jurisdiction under Section 482 of the Code of
Criminal Procedure, 1973. The operative paragraph in Yogesh Jain v. Sumesh
Chadha, Criminal Appeal Nos. 1760-1761 of 2022 has been reproduced as under:

"8. Once a cheque is issued and upon getting dishonoured a statutory
notice is issued, it is for the accused to dislodge the legal
presumption available under sections 118 and 139 reply of the N.I.
Act. Whether the cheque in question had been issued for a time
barred debt or not, itself prima facie, is a matter of evidence and
could not have been adjudicated in an application filed by the
accused under section 482 of the Cr.P.C."

From perusal of legal position enunciated above, it is clear that the
classification of the underlying debt or liability as being barred by limitation is a
question that must be decided based on the evidence adduced by the parties. We
agree with aforesaid opinion. Undoubtedly, the question regarding the time barred
nature of an underlying debt or liability in proceedings under section 138 of the
NI Act is a mixed question of law and fact which ought not to be decided by the
High Court exercising jurisdiction under Section 482 of the Cr.P.C.
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98. NEGOTIABLE INSTRUMENTS ACT, 1881 — Section 141 (1)
Offence of dishonour of cheque by company — Vicarious liability —
Necessary averments required to be made in the complaint — Merely
because somebody is managing the affairs of the company, per se, would
not become liable — Vicarious liability would be attracted only against
that person who, at the time of commission of offence, was incharge of and
was responsible to the company for the conduct of business of the company.

weh foraa ™, 1881 — IIRT 141(1)

U ERT AP BT MR — UfafAfee fRe— uRarg § fFy o=
qTe AT AADHAT — PdeT SHIGY S BIE Afdd PU & DR DT
U§eM HR 8T §, WIHT SwRe™l T8l N — Ufifafte <l daa
9 Ffed @ faeg e B O TR & I HUHT BT TART o
3R U B FTHAT D FAIH @ Y BN & g ScavarR o |

Siby Thomas v. Somany Ceramics Limited

Judgment dated 10.10.2023 passed by the Supreme Court in
Criminal Appeal No 3139 of 2023, reported in (2024) 1SCC 348

Relevant extracts from the judgment:

In the light of the dictum laid down in Ashok Shewakramani v. State of A.P.,
(2023) 8 SCC 473 it is evident that a vicarious liability would be attracted only
when the ingredients of Section 141(1) of the NI Act, are satisfied. It would also
reveal that merely because somebody is managing the affairs of the company, per
se, he would not become in charge of the conduct of the business of the company
or the person responsible to the company for the conduct of the business of the
company. A bare perusal of Section 141(1) of the NI Act, would reveal that only
that person who, at the time the offence was committed, was in charge of and was
responsible to the company for the conduct of the business of the company, as well
as the company alone shall be deemed to be guilty of the offence and shall be liable
to be proceeded against and punished.

In such circumstances, paragraph 24 in Ashok Shewakramani’s case (Supra)

is also relevant. After referring to the Section 141(1) of NI Act, in paragraph 24 it
was further held thus:

“24 On a plain reading, it is apparent that the words "was in charge
of" and "was responsible to the company for the conduct of the
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business of the company™ cannot be read disjunctively and the same
ought be read conjunctively in view of use of the word "and" in
between.”

[ J

99. PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT,

2012 — Sections 5(m) and 5(i) r/w/s 6

INDIAN PENAL CODE, 1860 — Sections 201, 302, 363, 366-A, 376(A),

376(2)(i), 376(2)(j), 376(2)(k) and 376(2)(m)

WORDS AND PHRASES:

(i) Rape and murder — The accused, who was in jail, was not allowed
to engage the counsel of his choice — An advocate from legal aid was
appointed to represent him — Trial was conducted on day-to-day basis —
Copies of DNA report, FSL report and viscera report were
presented before Court during the course of trial — Witnesses were
produced without issuing summons — Held, trial was conducted in
a hurried manner — Sufficient opportunity was not given to the
accused to defend himself — Conviction set aside and matter was
remitted back to the trial court for de novo trial.

(i) Forensic evidence — Evidentiary value — If the collection, packaging
and preserving of samples are doubtful and techniques applied for
getting result is not clear and no fair opportunity to cross-examine
the expert was given to accused, should not be relied upon.

(iii) Concept of a fair trial — Is centre to the administration of justice,
demanding impartiality and thoroughness in the legal process — It
is a dynamic principle, continually adapting to the complexities of
new circumstances and the specific nature of each case — Fair trial
balances the rights of the accused, victim and societal interests,
ensuring that justice serves all without bias or prejudice.

(iv) Judicial calm — Is fundamental to fair trial — Judges should
maintain an atmosphere of measured deliberation and tranquility
in the courtroom as this serenity allows every voice to be heard and
every piece of evidence to be carefully considered — It reinforces the
integrity of the legal process and building public trust in the judicial
system.
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i STIRTE | 9TeTdl BT AReTr ¥, 2012 — RIW 5(%) iR
5(37) WEUfSdT &R 6

AT 3US WS, 1860 — HRIG 201, 302, 363, 366-F, 376(%),
376(2)(s1). 376(2)(3r) 376(2)(c) T4 376(2)(S)

(i) TATPR AR TAT — AMGTT ot # o7 AR I AT TG B
aiferaaT e &%= @t oAl 81 41 T8 — fafd® werdr ueH
R TH Afaen SO gfaR sg Fgea fear mar e —
far fA—ufafes fear T — faRy @& SRME <Y @
Theg Y. Rud, BRRYS RIS 79 fawmr Rad wga ot 18
— T w9 w1 el &1 aga far T — erffiiRa, faemor
STegdroll # fHaT T — IS Bl U AT 57 TG 3FEWR
yae T8 fPY R — ARG T & TS R AT IRTT |
g fammor 5g wfouf¥a fasar

(i) BRR® g — Aead qed — Afe Tl &1 GU8, YDRAT &R
IERETE Wiy 8, aRem U R 3 IR W arell ddeted
e T8l 3 3R faRvs | ufudierr s &1 Sfaa sewR e
3 Tl e ™ ' O 99 R fAva w2} fear s wnfav |

(iii) ] FAaRT Y SrgErRonm — Wwwmaﬁ%a‘rﬁm&m

AR Y

o f&di, sfgaa ok difsT @& IffeRI &1 dgfera &va gu famr
qumamqpma}w%ﬁmwaﬁqﬁﬁgﬁr&aa
Al T |

(iv) =R Remar — 9 fa@Ror 39 SR — < &
T B ¥ Gafia faarer R SRiar &1 aamaRer s9Y G4
TRy O W B 99 g R TP WY R
fIaR & 3T IR RAear @ — 599 e gihar 9 sRgear
g Brit 8 3R 3o &1 <% ufhar o) favard qgar ¥ |

Naveen @ Ajay v. State of Madhya Pradesh

Judgment dated 19.10.2023 passed by the Supreme Court in
Criminal Appeal No. 489 of 2019, reported in 2024 (1) Crimes 145
(SC) (Three Judge Bench)
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Relevant extracts from the judgment:

A close reading and scrutiny of the order-sheet recorded by the Trial Court,
as stated above in brief, would manifest that the accused was not provided an
opportunity to engage a counsel of his choice and instead his submission was
recorded that he desires to be defended by a counsel appointed through legal aid.
From the very beginning, the trial proceeded on day-to-day basis except on
Saturday and Sunday and all the witnesses examined by the prosecution were
produced without issuing summons. One witness-Sunil was directed to be produced
from District Jail, Dhar through production warrant. However, this witness was
never examined nor there is any indication that this witness has been given up. It is
this witness (Sunil) who was named as a suspect in the FIR. Non- examination of
this witness has therefore left a crucial gap in the prosecution case. It is significant
to note that the FSL report, Viscera report and DNA report were not submitted
along with the charge-sheet. The same were presented before the Trial Court on
04.05.2018. The accused was never asked as to whether he admits the documents,
as required under Section 294 of CrPC. Neither any witnesses were called to prove
these reports. After the prosecution case was closed on 08.05.2018, the accused
examination was conducted on the very next day i.e. on 09.05.2018 and thereafter
on the next day i.e. on 10.05.2018, the case was fixed for examination of defence
witness. It requires special notice that the accused was in jail and was not defended
by a counsel of his choice but by a legal aid counsel. He was not in a position to
present the witness himself, yet he was directed to keep his witnesses present on
the next day i.e. on 10.05.2018. On this date, he could not produce his witnesses,
therefore, his defence was closed, and the case was posted for final arguments after
recess.

In a case of this nature, the trial was conducted on day-to-day basis and the
order-sheet does not record that copies of statement of witnesses were supplied to
the accused or his counsel, it is not known as to whether the defence counsel was
supplied all the requisite material basing which he could have advanced his final
arguments.

The Order-sheet would thus clearly indicate that the trial was conducted in a
hurried manner without providing ample and proper opportunity to the defence
counsel, who was engaged through legal aid, to prepare himself effectively. It is
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also to be noted that copies of DNA Report, FSL Report and Viscera Report were
presented before the Court during the course of trial on 04.05.2018.

Each one has an inbuilt right to be dealt with fairly in a criminal trial. Denial
of a fair trial is as much injustice to the accused as is to the victim and the society.
Fair trial obviously would mean a trial before an impartial judge, a fair prosecutor,
and the atmosphere of judicial calm. Fair trial means a trial in which bias or
prejudice for or against the accused, the witnesses, or the cause which is being tried
is eliminated. It is inherent in the concept of due process of law, that condemnation
should be rendered only after the trial in which the hearing is a real one, not sham
or a mere farce and pretence. Since fair hearing requires an opportunity to preserve
the process, it may be vitiated and violated by an overhasty, stage-managed, tailored
and partisan trial. It is thus settled that a hasty trial in which proper and sufficient
opportunity has not been provided to the accused to defend himself/herself would
vitiate the trial as being meaningless & stage-managed. It is in violation of the
principle of judicial calm.

In the case of Manoj & ors. v. State of M.P., (2023) 2 SCC 353, it was held
that if DNA evidence is not properly documented, collected, packaged, and
preserved, it will not meet the legal and scientific requirements for admissibility in
a court of law. Because extremely small samples of DNA can be used as evidence,
greater attention to contamination issues is necessary while locating, collecting, and
preserving DNA evidence as it can be contaminated when DNA from another
source gets mixed with DNA relevant to the case. This can happen even when
someone sneezes or coughs over the evidence or touches his/her mouth, nose, or
other part of the face and then touches the area that may contain the DNA to be
tested. The exhibits having biological specimen, which can establish link among
victim(s), suspect(s), scene of crime for solving the case should be identified,
preserved, packed, and sent for DNA Profiling.

In the case at hand, the prosecution is based on circumstantial evidence in
which the prosecution has to prove each link in the chain of circumstantial evidence
and the important chains in the link are DNA report, FSL report and Viscera report.
When the reports were challenged by the accused before the High Court, it was
brushed aside by observing that even if the authors of the reports were not called
for evidence, in terms of Section 293 Cr.P.C., the reports are not open to question
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as the defence had an opportunity to cross-examine the authors of the reports during
the trial. In our considered view, the High Court was not correct in saying that the
defence had an opportunity to cross-examine the experts. The trial has been
conducted on day-to-day basis wherein the accused, who was in jail and defended
by a counsel from legal aid, was compelled by the Trial Court to produce defence
witness of his own in one day. It was impossible for the accused himself to produce
Dr. Anil Kumar Singh and Dr. Kamlesh Kaitholiya, the authors of the Reports
(Ex.P-72), in one day because the said experts are government servants and could
not have attended the Court at the request of an accused in jail. The Trial Court
treated the accused as if he is carrying a magic wand which is available to produce
highly qualified experts, who are government servants, on a phone call. There was
no opportunity, in the real sense, to the appellant to cross-examine the experts.

For all the afore-stated reasons, we are of the considered view that the Trial
Court conducted the trial in a hurried manner without giving proper opportunity to
the accused to defend himself. Therefore, the judgment of conviction and sentence
passed by the Trial Court and affirmed by the High Court is hereby set aside and
the matter is remitted back to the trial court for de novo trial by affording proper
opportunity to the appellant to defend himself. The trial court and the District Legal
Services Authority, Indore, are directed to provide assistance of a senior counsel to
the appellant to contest the trial on his behalf.

100. STAMP ACT, 1899 — Sections 33, 35 and 40
REGISTRATION ACT, 1908 — Sections 17 and 49
Impounding of document — Deficit stamp duty — Scope of adjudication —
By virtue of the amendment made in sections 35 and 40 of the Act, Court
is now competent to pass an order u/s 35(1)(a) before admission of a
document in evidence.

g IfSfaH, 1899 — SIRIY 33, 35 TG 40

IFTEIBRUT AfAIH, 1908 — IRV 17 UG 49

TENT $T IReg fFar I — W ged | & — fafeag &
qﬁfﬁ—aﬁﬁwaﬁwssaﬁqmﬁﬁsqwmﬂwa%wﬁ&&uﬁ,
T 319 9EY ¥ THEY B WHR H= 9 Ugal ORT 35 (1) (@)
$ Jiqla e UIRT &Y § |eH 2|
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Mahendra v. Ramvilas Shukhla & ors.

Order dated 22.08.2023 passed by the High Court of Madhya
Pradesh (Bench Indore) in Miscellaneous Petition No. 3009 of 2022,
reported in ILR 2024 MP 249

Relevant extracts from the order:

Clause (a) of the proviso to section 35 provides that any such instrument shall
be admitted in evidence, registered or authenticated on payment of the duty, or, in
the case of an instrument insufficiently stamped, of the amount required to make
up such duty together with a penalty of two percent of the deficient portion of stamp
duty. Therefore, for the purpose of admission of the document in the Court, the
newly inserted provision would be applicable for which the Court is competent to
pass an appropriate order.

Section 40 applies to a situation where the Collector impounds any instrument
under Section 33, or receives an instrument sent to him under sub-section (2) of
section 38. Section 40(1)(b) also provides for payment of amount required to make
up the same, together with a penalty of 2% of the deficit portion of stamp duty.
Therefore, there is no scope of adjudication by the Collector and as on today only
the Court can pass an order under section 35(1)(a) before admission of agreement
to sale in the evidence. Hence, no case for interference is made out in the matter.
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PART - 111

CIRCULARS/NOTIFICATIONS

IiRe ARHIRAT B QY T aret el & ey & fAfyy v femh
S faumT, Aiare gRT SNy S1feRgaTT fa=ies 15.03.2024

BT, HHID 1127 / 21—4(Th) /2024 I AN AR Ioaad AT gRT Re
fUce (Rafadt) BHId 643 /2015 3iTel SUSAT STolol TAIRIYYE f[d%g WRA A9 Ud
=T H fAiw 04.01.2024 &7 U Ty el & gRuTed # ARURYE gRT 3deH
PHHID 17 eI 11.03.024 H U MU Mol & IFEROT H #egu<el &1 f57elr
=TT & VIR UG AdTi-ged 1D JRHIRAT DI F=IHR Glaemd yer
HRAT T—
1. g fomior afis —
(Teh) =TI a1 & R Bl s WRBR &, [ FHi7 1 949, 2017
(URRME—1) & FTAR [ AT RHF IUALT HRIAT ST |
@) =R® SIERAl @, Iaa M & IRT 99 Y AbEi bl ol
FFTAT H T IRA ® oY A, TR WBR §RT I=d AT B
R | AT GRem AFDl & TR IUAL RIS |

2. o1 eqor Yeoar —

(1) Ud® e SMEABRI P, VeAVd T 2019—20 H BT HHATRI!
HI AAd Iq9 SMANT HI IMRET AR < dTcidh AT e,
(Rt T 2019—20 %), F=ifhd odl &1 3T Bm—

(@) oIfrHad qI 92al H H UAD B [oTq BelT 12 IP ©ud 2250 / —

yfcHTg dTefdh  fR1eror |l (Children Education Allowance)
TAT ®UT 6750 /— Wi A8 BT AfSAs! @ ©U H <F BN |

(@) e dar & Fel & U a1l o, e faRy |erar o
AMMITIHAT &, V&S Wl BivSHT (F) § afdfd I BT T
<Y BT |

(M) WS Wt 50 URrerd 9 1 B oI &1 Reafa # qreres R
T TT BRed Afeas! 25 Ufaerd gfg & AT <7 gnl |

@) Ife gfd—ueh <= 8 =% a1 & IS &, a <4 H 9

PIs TP B dicid LT VT TAT BT AfSTS! UTe B Bl
BN BT |
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3. AT YMR 9T -—

(1) & =Re IfPeR! R U9 ddsd & A N <RIy a7
ST & FHI TR § 10 1 feaw & 1fdd smafsy & i
e <TraT 8, a1 U e1faRad o9R @ forv ag =ifiiss SifSrary sqHa
AR 9T U BT BRI BT |

(2) WAl TR Al SS9 SR & e, e sifaRed uvR
BT 2, & a1 da° & AfdHad 10 UfaRrd @l &% | <F 8N |

(3) AME ST ST §RT AT AR Aol <6 BRI gRT
A YR H g sRifdad dr 89 dRM By v =nf¥e g
TIRADHIT BRI $ AR W dad & ABad 10 URd &1 AT db
FeiRa fear S |@ |

(4) Yo =Ry I RN GRT FHG! TR 9 @ ddg § iRa
‘Appreciable Judicial Work® &I faafUd @=d 8¢ =R &I @
e & deg # il os Augve MuiRa T8 g SRiT |

4. AT / IR el i—

(1) o =R 9a AT §RT <ATIS IAAHBINGT DI U&ad Yol HR DI
JAET 9 37M<e & U BF & o | T dl Sl &, R +f
=TI BRI DI ST IR TRTST Wl BT YREANT B Jol DR DI
Jiaar &1 =999 By S 7 G20 4 U 9y A1 TS BRI §RT
Ud BR & ITIRT B A dh Iaad Flaen FRAR ua™ al S
AT |

(2) UP RS ATHRI, T Id HR I el 7, Iq J W BT
IR YRAT I8 o1Rd R €, A1 S° IE-—EMd 3R ATAd B I
gq 3@ 01.01.2016 A f&=id 31.12.2020 Tb HUY 10000 /— (9
gIR) UfodTe Term fdie 01.01.2021 & HUF 13500 /— (TRE BOIR
arE ) Ui U i SR |

Wy, dfe R ARBRT &I f[I9RT gRT a8+ drcid IucTe
FRIT 7, I9 A T 11 AR BT °<T g8 &% W RIS Aol
& w9 H WU 4000 /— (AR TOR) UfAHE UeH fHd SIRAT |

3) Sad uRasd vt & AR IAS 1D BRI BT, Rig I
qE_ UT T8l B, We &F § 100 ofle’ UG 3 &7 H 75 e}
USTel /ol & o & AAGed IR B Ufgfcd &I SRR |

@) =R Afer, RNt Ie a'd 9 8, S UfoH|e aRdfdd
YU AFAR 389 I U [HAT SIAT| LMASI 18 & folg
USTel /SISt @I ATAT &1 0T Gafdrd SMfdRT gRT MdH B
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@ IUANT =g & ITQ yAIOT UF, ST WX BY AN g o T 81,
D MR W H SN, T ~I1fAd BRI S IRADHII ar8= ol
SYIRT PR V2 8 S8 Sdd dled Bl 300 fhaimier ufears a& o
SUANT B BT grarar A g |

(5) UAPD ARG ARTHRI BT 0+ arg= IR s whiH & 9R-f) 3R
D TWE 7TH IR H U ‘Judge’ & KIHR M DI U=l

gl |

(6) TSI WRBR gRT =ATRID ATDHRI BT HR WIS 5g Soft Loan” (FeT4
FO) & ®I H I 1000000 /— (T AE) TH AFHH DI ST &3
W IUAL BRI SR |

5. HEME Hcdt— UAD AID APBR Bl bs ARPR §RT Uawd AR
AEITS YR <F BT |

6. T JaBIET T HRoT—

e e el =feRaa |1 db e Ifvid SfdaTsT &
TBHAIBRUT BT AfRTHRT BT —
1) () =RE JANHR B IFH! Jar-gicd & FHI AfHTH 300
feaq & AT AP B ADhSIBRUT Bl UT=dT B |
(ii) 300 fegd @1 ToMAT H =R®G ANHRI & Wed H AV FYOT
JFTT AR UG IAD INe—ddi-ip 3D o g H Y
g —Ad~1 GBI H F A~ g—ddfh IR SIS STRA
199 = AfABRT BT 300 &7 & AT ABTIT TH DR
HT YT fHar ST | |
@) (@) VAR @ GRAawr 7 I Afwad 60 g d A >
JeATF Yed 8Y 10 faw &1 ARId S/@dre Ui &R &
IR BT |
R, S GIIT FYUl AATHI H 6 aER W AD 3R IAH
AR W 10 Rag & a1fde =& grm |
@) =nfe AfERT o1 ufd 2 9§ & <At § 30 faaw &1 Ifdia
JTTPBTI BB YT B BT IfABNT BRI |
(M) @US g qAT T H T TS JrAuT HarHgicd & I & 300 faad
P 3T 1T AhaIdvol & AfaRad Brft |

7. faEgd @ Od UER -
(1) Ud® e BRI BT faid 01.01.2020 F IHD §RT START DI

T fag]d U9R &R STt U9R &1 1R & 50 Ufrerd iRy &1 Fr=afalad
™1 T I fhar SR —
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g™ fagga gfe oo gfe

forem =memfer 8000 Ffe ufted 420 frar e wfcred

JIER AT 6000 Jfe ufed 336 fhar e wfcrad

(2) <o fIE@ IR T4 WIR &g &1 U] <1i¥e dar & 98w g

IR Yedh BT YA YRJd BRe OR AAIRIDG w0 3 D1 SIRAT |

8. ST 3edl 9l —

(1)

@)

8)

<IRe AR gRT Sea Rear i Ay § iR a1 Sfaeve
Il YLua Sl @ UM U fohy S UR 1 da-gigai JoR &
SR |

fafey & FAIAPIR SUI T Bx R 3 A da+ gigar dem afe
Iz Al 3§ qiy=rEt a1 Uy 9T dRar 2 O U AfIRE 1E 9=
gfe HOR I ST |

fafer AR IUT rerar digael (fAfY) & fofw AR @ g 31
9 gfgal & srfaRead wiasy # Bl o vy # FreiaR sfemar
STgexT U UT & BT Hig A Ia gfg woR 7Tel & SRR |
9 e e @1 M 9w gfg ura EFfl, R ar ar
P & gd I1 I¥eb YTAIq HaT H I8 gU, BT I, FTBICR
U A7 Sfdeye @1 U U &1 81 Td d1e U1 S 3redT Fafid
NI (YUiehTieTds ATH 3IDBIeIdh) & ATIH 3 3TfoTd DI B IT GRET
I HTAHH & AETH |

e BRI = Far H o 9 Y4 & FdblaR T Sfdeve IuI
afta &= &t 81 dr M 9a9 gfg uRfIe wdl @ e 3 AR
DI GG 3R IfG AaT # FRYfa gean] Fdelar a1 Siaexe IuTe
uTe @1 Bl dl, 99 fadie | AR & S, R e e B 9
I UM 9T B ¥ |

3R 9T il T & TR TAT ARG ATHRI AqR AT
(TS Gve) ¥ IIeR AR (GRS Wrs) 3R IdeR I
(@R @ve) I Rt =mamefier Faif § ue=d 81 & o 39 <97 §
forey ) TR IR Suerer & |

A e =amarder == Sl iR Tl = aue s ¥ Rt
IR IR IqHE § U B |

JagRe T & forg o 909 9fgart aa= &1 Wi 8l 3iR
I W HEMg Al W < BT
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09.

10.

UEIS W<l / ®fod safkerfd wer—

(1)

(2)
(3)

(4)

% ATHIRAT BT UBTS] & /Hhfed aRefd § yegwenuar &
SRIF 5 B9 WU UfHE &1 X | UBTS! &3 / Hhic+ aRefd var
gera fHar SR |

5T /&5 YRIT U<l & SMfARIRAT Bl Ugel | T T UATIHNI
Iueer =T AfTBTRAT BT IUTT BT |

39 9o @ foIU UgTe &9 / Bfod raRefd &3 & uRIG &=a &1

PR Sed <TAT BT BRI UG Iod ATl gRT AHI—FHT TR
fafef=ra fbu v &5 o Sod 9T <F BRI |

SId YT fe-id 01.01.2016 X T BT |

TE Sl /T[E \ETAD Heli—

(1)

U HaRd AP AAHRT BT faid 01.01.2020 | Ud AdIged
TR JATHRI TAT UIRATRS U & [Ty 01.01.2016 | FFrifdhd
R W I Gl /I8 AERSH el Y& fhaT STRATT—

(@) us FNTer TR B, Udh AgHee Siffd & foly FHI—aad
R PRI =gATH ASTgl & AT ®UJ 10 BOIR, §8 ¥ Sl I
it &1, ufcrdre <g 8N |

(@) YD FAER AR B, T JHIA SHD b [y THI—aad
R YR =IAdH FoIgl &R HT 60 Uferd A1 wud 7500 /—,
379 9 o Y o1fd Bl ufoHE < BN |

(M) Harge = ANERT & folg 9000 TR wU UfHTE
qIRITRS U YT HRA dlel Fevd P ol 7500 ®UU UfATS
T BT |

(@) Warfge e SRR v TRaRa YoeRt & fg S
gfem f&Tid 01.01.2016 | 5 a9 Yol B W 3fIiq f&A® 01.
01.2021 ¥ 30 URIRIA &1 gfg & AT <F 801 |

Sad YT T IMfARRT /U3 / IRatRe U3\ & WyHIE IR
Uacd fhar ST |

IIT W BT Dl W YT =ATAP JAHRT BT U 87 Y2 a7 fy o
2 fodt U9 it =g a1 Qi oider a1 gu 1 & W HHAN),
ﬁvﬁs@wmmmmwawzﬁmﬁaﬁ

BT ITD TP ITRGNIE B Fd & [y ST & a7 GRel
@I gfte | GReT TS & wU ¥ AU Wl &, R 81 IS |
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1. T8 HIST ¥l 9T A AHH —
@) SENE qHH —
(1) =fe IeIRAT BT S9® U T8 dRA D) Fid F U 99 &
IR WMADI SMIE IT R[S (ISl A U HRIAT ST |
) afe ~Re IRHN & U6 99 & HaR IS [mar A1 o

AT UYL T8l BT AT §, I ~IfAd AfpRy 4 ordi &
N9 Sl omard fhvTe WR o AT~

(®)

(@)

I ST aary 1 fah=rar 91 SeeiRad fbY TV SRR s
T8 WISl 9l DI AMT & 37aR 8, ol [ [ & @l aruer
AT BT o arifdes fBRTaT IR BT Y= fHAT 71 &7 % |
i ol amar &1 (I e [ 9rel ¥l 9 w2,

AT e 7l <Irmeiier gRT dieegs! (MR UUs 1) SiferamrRa
@1 Ferar 9 fermar FuiRa fbar S |

(1) I 3= & HIel, weal a2 FuiRa f&-r &1 orR 15 ufrer

A Afdd B, iR Iq AMBRT AR Pl B BT YA B
Tg 9eAd el ©, ar yue e <manier Sa R IRT &
I & Hae § Iod TSI BT AR UTG B DT |

(3) Trar =gramdrer & forg smariy faRy &1 <FaH e TRam 2500
THARR BIc AT FaeR IIENe & folv 2000 IHARR Hie 81T
T Sea <RATTT YT & U 3ifdep fiofer uRar & feosT &t
i B BT RAIBIBR R |

@) TE HeT W -

(1)
(2)

€, Sl ®Ig 8 AT <F &l 8N |

e AfeNI, W1 Wd & "eM H E 8 R
ara—fdr a1 9fy /ufs &1 qe afaford € 1 N S
R ¥ 37U TR H I8 & oY AT U R’ & U=
fadi 01.01.2016 | SN & WIST 9l YR fdar
SIRRT | Q8 =& 6N, ST gd 9 &1 fhR1y & fmard H 38
T T, ST HifelT & IR 37aT g MY adfdes {1y a1 dHT
% JUF ed gY feA® 01.01.2020 ¥ IJFRIFAT I8 ATST 9T
T B AR B |
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(3) * U AABRY, T IR T[E WIST AT U HR & U 81 &, B
PRI T T v RTer <Iramedier a1 THee & Brafad gRT e
BT AfeTd BT AT SR |

(4) wEE AR SIAEIRAT PI AAd I AN B AT TR ARG
WARBR GRT SIRI ARRGAT f&1% 07.07.2017 & IFAR I8 ATST Wl

B X AT BN, ST AR § —

X WR & AR D (oY G Irmedier & eI a4 BT 24 Uferd
YRR & AR D (oY G IrRmedier & gl a1 BT 16 Uferd
Z TR & AR & (oY G =IRImeiIeT & ol JI=TH Bl 8 Ufererd

qf =aq fafed ¥ HH9r 5400, 3600 IR 1800 & 3R I &
HES 9l H UReae & IJFAR Fergar aRafda & sl —

NEC I R ) yfcrerd | ST9 wEE Wear freferfaa
AR | & wY A UlHIE I8 TSl B IR PR Y
A dF &
27 yfererd 25 gfcrerd
X 30 gfcrerd 50 gfcrerd
18 ufcrera 25 gfcrerd
Y 20 g 50 gfcrerd
9 ufcrerd 25 Hfaerd
z 10 gfcrerd 50 Hfcrerd

A H Z vait srErfigd & ok Se e IRl o A=t 3t § o= ek
Sire @ forg s B
(M) TR T IR HSRR el —
(1) ue RS JATHRI BI, I §RT HI BT YA YK B

W, U7 5 99 H [UY 1.25 ARI BeAeR A SUAL BRI
SIRATT |

@) VH BN, = W1 2 99§ BH 8T 2, SbT Al S Wl
&1 grarar 2l

3) UAPH ~R® IABRI BN IqD §RT YIANT By ST & BeR
Pl HIGM & W HI B BT fdbed TdE AJEE AT
Jarfrgfd & F99 Suaer 8 |
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@)

)

(4) uS AR SMABRT & AT WR YD 5 99 H BAiraR &
@ SR 1 TR HSITR Al U] BRIAT ST |

(5) TR TAT TIR PSR Al ~Md ISR &I fadid 01.
01.2016 & <F AT ST Ud U =11® MfaR, Raie smaer
a1 3R 01.01.2016 & AT BIS AT U IR ol &, 2
39 99 BT URIR ga fhar S |

(6) 39 IS BT IWAN IR FHI ATAD IMABRI el fagfd
IYHRT (House hold Electrical Appliances) YT &g & AHhd & |

UMD AR IIRE —
I R & T gRT 9T TRBRI BT RS AfRIRAT B
MG AT JAGRETY g UK ol S R R W G

g 89 b 2 AE b WIdR U UH Tl =I™ImENer bl 10
ORI ™YY db BT 3T ITART BRI |

fasm 8/ gifSte TareeA —

Y I, Sed 1Tl & RS 9 e fafted #Y QiR e
T Gy FAlRed ax, TRuEg R A a8 78 / 2Ie TahHse
BT fHT BT | T I 6 HIE D I [AET & g =R |

I ofeed U BRIH BT BRI NG BT |

12. 3@Eer I Rama (TadH) /18 amn Raa (EdRm)—

(1)

@)

UAdh TS SAHRT BT HdT H 2 I¥ BT Yofar uR 3R aRdler srafer
Ul R TR TASRAT YT =y Bl ST B |

I® JAABRT BT Fa1 & 3ifcH av H A il &1 gfaar ura
P BT g B8R |

TSIl @1 GIAem &1 o™ o & SR 10 f3a9 & TSI ATHI
BT I (@IEHTH 60 faad &I W & 3eaeld I5d gU) U b
ST DT | S HaTgied & FHa & 300 faqd & = qer 2 a9
& <ife H 30 fkaw & Y & AfaRad &R |

qTRI® ARTHRT BT 3 IY B b A H 1 YA 3R 1 ISR
T fhar ST HhT |

FafrgaT AN $ S H 3 a4 & YU b H 2 IR TSI
OIS R DI Ul BT | TG0 3 a¥ i uRRdlen & forg fafgd
3 qof &R IR URY BT |
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(6) fodl o ot & ~Res AfABIRAT BT gATS ITAT e BAIT AR
9 A & IH Y8d 8¢ ufdyfd @1 SiRefl, & S9e g fefde
A WRATSE ¥ AT WG AHATAT JAT SRATHT Sacd, IR YU
AR a1 M AR A W, & 9wy I By v MU g

(7) o &R Jerm I B Hof, 1 enfe | Hefdd urau™ o IR
@ ARHRAT BT ] FrgHl /e gRT a9 fhy SR |

(8) TR SMABRI =T HaT+gied UR TeT.SLN. BT GIAem Bl Har-rgied
i |t 99 @) ey & fory fORaRa &R Adbar g1

(9) ~1fi® AFHIRAT A TR/ TaeRl e @ folv daar ifvia
JTAPHTY o DI 3MUeTT ol BT S 3R =% 3T iR UIB qI—ar
fqq T BT MHRAD 3fABTL AT [BAT T HDHT |

13.  Fifercar wear/ Rifeear gleeamg—
(1) vI® e AfAeRT & fraa fRafedr war =R g 8nm —
(31) HaRq =S JARHRT I HUY 3000 / — FIATE |
@) Sarfga =Re AReRT vd aRaRe UM o drel afdd
DI HUY 4000 / — FfHE |
() 9 9 B AR f&HATH 01.01.2016 F < RN IR T =1l
JIAHRY, I f&A1d 01.01.2016 & T IR UK IR b &,

I FHRINTG PR I8 Uhged URIR faid 01.01.2016 ¥ 39
AT & AFL M &I A6 TP BT Uaad a1 SR |

2) SwWIgd fad fafecr v @ ifaRed Tde =fe fer), oW
Hag e AER gd uRaTRe U U drelm afdd o
Aftaferd 8, R fifdear giaumd o &1 siiier) 8 m—

@) e IfPeER R et/ aiRaRe U affafera €
J WA g1 ST/ uoiiag fohl Rifdrcarerat / Geirato
o9 W WY /SuER @ o siffer) B ek S uaferd
UfhaT & AR [ UK &1 R Uiy @1 SIRAET | 39
T USRI IRYATA & FAIfdhedr ARHRT A VHR /ST BT
JMILARAT el BRI |

@) SINITaTE. El WiShvaud. g1 Wi Sifie
AEIRAT & Fag # VAT faeme ufban, S 6 WRa 3R
AT 8, 3YTs ST FH |

(M) U1 SRYAT, STgl i AfABRY /e / IiRaRes e
Al § 1Al Wt fHAT ST 8, @7 3IR Hfse oiex SR &b
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S =g We R =rardier sfEr Sw SR B I
(e T =maredier @ AMe #) @1 st fhar SR |

@) U &R uiRaiRe Uerd @ fory AfSdwal @1s, (@Rfdre—2
H gR), e Rrem =marfier gRT SR fdar SR |

() o Il & SUAR H SuId I AT TR RN, TaH F ar
TG fFROR IUER 3aed 8, & SUAR & Hee § I
Y, A&Rd gar el <R ar s Aol & grfded
TSR AT AT A & I AT Dl IRl §RT
HAMAT (Processed) 3R Widrd fHaT STRATT |

@)  eERH® /3Mue R § Farq, darga <aiia S1feerl
AMYPRT g yIRaTRe Uerd foh=dl 1 Miavead! ol sRudTa
H SUAR HRAT B AEI Uishar § ufgfd urd R Hhd
ATl B | MMETIHAl TS W 39 Sqavd @ fou dfse
oie} fl SIRY far ST | |

(@) AR Ui /geldg 3RUdTed gR1 fhar AT Urdbferd &g
(Estimate) URJd R WR e e =mEw A S
IR B T gRT URpd FAged X > Rofar
JrTTeT §RT URMe Hler (Scrutony) & Fe= 84 §U 80
gfererd d@ 1R AsR far S A6 | Ay i &1 ufogft
geiifed fRifde o= o1 fafecar don wamen i &
ANBRI, ST W1 AHeAT B, §RI WA fhd SF R 3
SIRAT | Afe fsl faey A # o g7 SrHIfRd &Y U
T8l €, Ol el SRUAid gRT A9 &XI & AR YA
HfABRT gRT TR AT B SR |
URq 39 WeH H fJdl @ faery aRRerfoai # €1 st fovan
SIRATT 3R Ife f9a1 sdiaR fhd o € o wefda yAve
MBI T SRATRIT BT HROT Ydhe BT | ugTafed Rifae
o /AT T & ABRT B Fdlel (Scritomu) & forw
Rt =mmiier g1 o1 Y <Idl B Wit feqie | 1 A%
BT AfHaH FHIERS B R T BT SR |

@) Harga e ARl ok uiRaiRe derd, ST fad
I T H ARG ' B S I W fafea
gfegfc /| & a9 F= @1 geem BFf 9@ 9 9
o / aTRaTR e Uer U R I ¥ |
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@) vaE @™ A feh) WA em e § T QaRd
AWPRI AT HaAWgd & a8 JF A H ARy
ATBRI gRT MU AT r=gem uRRefd § 89 wou & faed
ANIDIY /A gRI AT /AT Ul 3ROt AT
YA oid § BRI T SUAR & I, FTaH ®F arofol
g 9 &1 g A dferd &, @ Uiy @ SRR @1 98
IOATA /ol SF WY H AT YT A8l § oIl Siferpm)
AIRT & I1AT FaRd V&l o |

(3) ST Se™ & IRET TE GRe il 6 e / gAag
WA D AAHIRAT o gH Harghiad  siferprT / arRarRe
JAMATIH B TR TRBR DI fTRET IRIATAT / UATaAlfTbd ofd Bl
G B & ol TRara o |

(4) S=a e # IR ITEAR FBT & YA H o F g9
& forq srfaRad <IRT e g @Rd U e Bl Aol defl
M BT faed 49T Feebrel HRIATET R 8T Seel <ATTerd Dl M3

SUTE] DI |
14. FEER 93 U4 9E@T Ain—

(1) UF® RS BRI DI B 01.01.2020 H FAMER T AR gD
Iaar fAifed T 9@ <F 8N —

(@) T <R $ 9AER U9 Ud aEaRlil (2 FHER uF iR
2 URERI) & oy 0 1 TR A& AT FdER ~ATATeT Bl

(2 FHER UF 3R 1 U¥dT) FUY 700 UfHTE & & | Ufayfe
DI ST |

(@) e SIEBRT &I Iad Il a1 Ufgfd T §RT Uaed AT
UF & YR W BHE! AER TR S A ST deM Sells 4
feamR @ & forg o SRR |

(2) =R¥® AMRHRT gRT &F1FH 01.01.2020 & YA Ud 39 M &
A B9 & U4 Ife Saa Wl U fhar T 7, A1 S o
HR AR AR BT 1A TRIR & wU H faar SRem |

15. T HedT -—

(1) Yd® =@ ARTHRT DI f&TH 01.01.2016 F UAH oI 99 H b
IR BIY 12 EOIR UMY Ml & ®©9 § < BN |
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(2) % ARPHRT gRT f&Id 01.01.2016 & YA Td 39 MY B
ToTT B & Y4 AfQ ITUeT Wodl YT fbar Im g, ar S wErira
FR AR AR BT 1A YRR & wU # far SR |

16. WeEfA® & @ oy ey 9w -

(1) i@ BRI gRT WIS dodd fhy M R I faRiy yemafis
qeT feid 01.01.2019 ¥ f=ifda wu A < B m—

(@) g [STerr vd a5 <ararfier $F 9 7000 AT

@) e Rrer =mrmedier, RSra aifaRad Rrem =mander wfffera 2,
58 <Iramer o1 Ity & SR Ui Hrd &A1 Tsdl
2, Bl ™0 3500 UfaHE

(1) RN =rarerEl BiR SRl H Yadd wU W WG iia
™ arer R7erm <IRITEeT ®F w9 3500 HfoHTE

@) ¥= e afiRge ok R R afie wgaer =
IR Y IIAH ATRNI, oTd I Wda R—TTA & IR
& g1 YA S1Red 91 B, U 2000 UTHTE |

17. 3fafd gpR vt —

1) uaed =ORe ARHRT I e 01.012016 § F=ifdhd = W
Ffafdr AepR v U fhar SIRIm—

STer =Imamiier w1 w9 7800 URHTE;
FIER AR (RS [@Us) B HUY 5800 FHIE;
TR AR (HS GUE) Bl /U 3800 UTHIE;

2) 3o @ sfaRad fF=falRad yant @& e IfeR! ®f 396 WX AT
ST g1 fAurfed fea v sifaRaed Sareffcd & ot wud 1000
JfaRad ue™ fhar SRm—

(@) Rrer/ TR F TR BT RIR G I8 T Tl I,
(@) facaed U< iR WRCREA Wd & el IR,

(M) =R® TemsH /=iie i W@ & dwe /I f[afde
AT WIfdexeT & e Afd |

@) =g RS AT /9 AL Ulfeed AT |
(3) <argfed & wearq =NfA® ARG B o HelT U &l BT |
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18. X9 gfem—
D AYD AABRI BT &P 01.01.2016 A AR SeliblH, HaTgel
B g HRITGAE CellBlH g $exie Jiagr Feifed ) 4 urd sivi—

(1) S hwN (AvsarsT)

(@) e ARBRAT BT SHS A W UH & AT Farar ql
=1 |a1 UeTdtell g1 ofSasd <ol iR dede gfaem
R Sucrer grft—

Tt =marier — w1500 wfaHE
FIER AR — w9 1000 UfHE
S faxman, e (Aidel qaT TACISl GMI) T gev-ce
aftrferd €1

@) S99 Wl W, o R dteds g Suee 78l 2, 98 W
TR Wiad fHar STRIm—

Rtetr =marfier — w9 1000 UfoHE

IER R — ®9U 750 UfHE

T fRTaT qem i (idd T gHers! aF1) aftaferd 2 |
() WNTEA B

(@) MATER $e3Ic & AT dldisd B9 (Ss¥e) f&ar Sgm—

Rrer =aramefer — ?™T 30000 / —
FIER ~TAEfel — ®UY 20000 / —
(@S iR RS Tve)

AT ST SYANT FF=TgAR BRTT—

e =T — w9 2000 / — U A8
IER IR — ®HIF 1500 /— i A8
g9 Scxdc siel Udbo Aftgfora g |

(@) e ARBR & FIRY W 3 a4 § Udh IR AN agdc
AT STRATT |

(M) =R RGN B, Tea AT B A §RT ORI B Tg
feem fAder & rgaR MEiRa Hed oR QRAT dagel es9e @
®1 fdded, T e AT Har-giad & q9g fear SR |

(@) Rt TRAY
BT H S9N & Gag H gIA Yelferd gavell o el |
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19.  IHICARYT IETT—
(1) JI® ARd AfABRT BT RIHERET 89 R 98 T A8 & qd dad
B IRIER WIFIGRT A U BT SMEDRI B

Ry AR BN =P AEBRI BT IR U WIF R g3l 8,
S SHG AT ¥ 20 fharier a1 S99 BF @ g IR § AT AT
WM R 8, W 89 T8 fara uRafida &=ar ug <=1 8, @1 98 oA
ol IT9 HT T fIETE 91T U= &7 SMABRT 81T |

(2) =R® JIHERT RFERYT $H YHR BT ® {6 98 a6 & ¥ |
U Fehel BRG] FMM o Sl 2, A 99 50 ®Ud Ul fdhetHiex
P W W, RN 9ME FeM-SdRT T dRdAdd odd] drel 4l
aftaferd 8, uea fhar ST |

3) wHi® (2) # <RfG fr, #emg 9w 50 Ufaed &8 R 25 Hfaerd
gfg @ 1T YIaE g gl |

(4) U A faib 01.01.2016 A SN BN |

(5) S SMSY & AN 89 & Yd fadld 01.01.2016 & d1q 9 Ifa il
T BRI BT YR &RI IR ARV AJa YT gl @,
g 3[R BT M URIR & ®™T | UM BT BRI 81T |
Y9 Te |fdT T
T8 IR AT SfSA Soial TR g g &ifh sfear 9 o=
Re fufee Rifda 643 /2015 # Wik fofar faie 04.01.2024 & 31gHA H SR
T ST 2T 2 | ofc: STee # el +fl UBR @ rusedr g @l Rfd § A+
IIdH AT §RT UIRA 01 &7 3IJARYT R ANTGR UK {HaT ST AHT |

IE IMey, S il =l ifretREl St ufafegfad R uewer € wR S+
UHR N 81, O & af a8 =nfis dar # g9 a1 $9 R o g | ufafgfad
R Ul Rd ARGRI I If IR R 59 e & AfaRad afs g
Il A7 GfaeT uT B 8, A1 9% S oMY & JIfIRad A SIRA 3R 9A
JFfaRadT Gfaemsii TR S QL BT PIg UG T8l TS |

39 AR H T8l S9d JUTdl B9 B hlg = fAfY SeoiRad = &1, g8
HafRT I f&A® 01.01.2016 F g9 AF SR |

YR P YU D M A GAT ARIATTAR
SHY UIvsd, e
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