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BENAMI TRANSACTIONS (PROHIBITION) ACT, 1988
91 SaeR (Ufome) sfRifras, 1988

Section 4 (3) (a) — (i) Benami transaction — Burden of proof lies on one who
alleges transaction to be benami.

(i1) Circumstances which can be taken as a guideline to determine the nature
of transaction — Principle reiterated.

gRT 4 (3) (P) — (i) T AHTER — Fgd & IR S99 U W Il %,
ST FIIER BT S BT SIfABRIT BT & |

(ii) HHTER B Ypld AT B B IRRAfRT {5 Ariesia & wu o
faar & forar S webet & — Rigid <rexmn T | 38 55
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Act/ Topic Note No. Page No.

CIVIL PROCEDURE CODE, 1908
fafaer ufsham Gfedr, 1908

Section 11, Order 33 Rules 5 & 15-A and Order 7 Rule 11 -
(1) Application to sue as indigent person — Can be rejected on the ground that
suit is vexatious, barred by res judicata or on no cause of action — Observation
confined to decision of such application only.

(i1) Rejection of an application to sue as indigent person — Applicant may
institute suit after paying requisite court fees — Defendant may object under
Order 7 Rule 11 of the Code on such grounds.

gRT 11, AR 33 =9 5, 15—, |9 oM< 7 @9 11 — (i) =
R & WY H G A BT 3fded — d1a a7 $HRA drell, g 4o
91T 2reraT AT a1 HRT & MR R AR fhar o1 dam — fewefy
Had G B ARIBROT db JIA |

(i) e Sfdd & wU H 918 A D ATAGT BT AFSR [HAT ST —
JIGD LD I Yo Wald BR dIg HRAT PR Fbal & — a1y
gfoard! |idr @ e 7 M9 11 & el U9 SMERIl R rufcd &R
HH | 39 56

Section 96 (2) and Order 9 Rule 13 — (i) Ex parte decree of divorce —
Appeal filed on the ground that the matter has been decided by the Family
Court swiftly — No ground for appeal.

(i1) Appeal u/s 96(2) of CPC against ex parte decree of divorce — Finding
given on merit or on jurisdiction of Court below, may be challenged.

(ii1) Setting aside ex parte decree — Recourse to special procedure under Order
9 Rule 13 CPC is available.

gRT 96(2) MY 9 A 13 — (i) faae fawwe & veuely smsfa —
B RIS gRT dig i | G0 & FRIGR0T & JER W AU
AR — 31l &7 IR &l |

(il) THue fdare fowwe mafla @ fawg fifde uftear dfkar @ g
96(2) ¥ 3Nl — TUI-TIY W AT ARV IR & SANTDIR &
Hay 7 aMeY gL |

(iii) Twuel fdare fowwe omaifld &1 o @1 — fifda ufdear
AT & e 9 M 13 @ ARy ufshar Suaer | 72 108
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Act/ Topic Note No. Page No.

Section 104, Order 9 Rule 13 and Order 43 Rule 1(d) — Ex parte decree —
On refusal under Order 9 Rule 13 CPC, regular first appeal is available under
Order 43 Rule 1(d).

€RT 104, 3 9 A 13 TG Qe 43 199 1(8) — Uduely e —
Qe 9 M 13 Af2dT & e & AFSR By ST @l qem H,
R e ordiel afer 43 M 1 (9) WRAT & i UK & S
AP B | 40 58

Order 22 Rules 3 and 4 — Abatement of suit/appeal — Effect of
Non-substitution of legal representatives after demise of some of the
respondents during pendency of appeal.

T 22 99 3 UG 4 — 915 /31T BT SUIHEA — U & <ifdd I8d
g HB UERERI /ITRAGRT & & 84 R 99 yfafe=i 3
gfaReIToET 7 {5y S BT 9919 | 41 60

Order 22 Rules 3 and 5 — Legal representative — Application filed on the
basis of Will — If any enquiry is required to be made, court can determine the
question as provided under Order 22 Rule 5.

ey 22 % 3 t9 5 — fafds gfdfaf — g & MR WX 8fdeH
YA fBar 1 — IfT BIS S P G SMaeID © 9 A
e 22 a9 5 # Suefd AfT | U BT JGRIT B bl 2 |

42 61

Order 39 Rule 1 & 2 — Temporary injunction — Effect when possession of the
suit property and essential elements are not established.

AR 39 g9 1 U9 2 — SRR fAvErsT — 9eIRd §uftd WR
AT TG 3MaeP ded T A8 B9 TR Y9I | 43 62

Order 43 Rule 1(r) and Order 39 Rules 1 and 2 — Interim injunction —
Restrictions on power of Appellate Court.

AT 43 7 1(]) Ud ocwr 39 99 1 9 2 — 3faRHA Fvemsm —
Tl R &1 Afdad R ufde | 44 63
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Act/ Topic Note No. Page No.

CRIMINAL PROCEDURE CODE, 1973
gug yfshar wfgdr, 1973

Section 125 — (i) Maintenance — Issue of overlapping jurisdiction addressed.

(i1) Parties to the application are required to file affidavit of disclosure of
assets as mentioned in Enclosures I, II and III of the judgment in all
maintenance proceedings.

(ii1) Factors to be considered for determining quantum, enumerated.

(iv) From what time maintenance can be granted? Maintenance to be awarded
from the date of filing of application

(v) Execution — Order of maintenance may be enforced like a decree of civil
court.

am125—(i)wqﬁw—éaﬁ%wa%af%1wwgﬁwﬁm
|
(ii) 3MIe= & UeThR| &I (org § fa T urey 1 11 T 11 & SR

WROT QY] P G pRIdNdl H IU—ud TR GUfed DT UhIhNT]
BT JAITD ¢ |

(iii) ¥ROT UIYOT & YR ¥ AR I $RE IR T |

(iv) |ROT U190 &g ¥ <F BEMT? 9ROT UINOT 3fded Ufd o 4 <3
BT |

v) e — ¥ROT QI & 3MeY &I (TIeT SaeR T &l S
& A B D | 45 64

Section 188 — Offence committed by Indian citizen outside India — Previous
sanction not required at cognizance stage — However, trial cannot commence
without sanction.

gRT 188 — HRA @ e AR ANNRGD gRT AU — Yd HoRI Hel
TR WR 3L el — U ARl & 91 f[IaRer Ry =181 fdar <
HepeT | 46 67

Section 204 — Issuance of process — Effect when no specific averments were
made against the appellants in the complaint.

HRT 204 — 3BT SR BT SET — Y919 STgt gRdrg # rdiemeit &
foag fafafds sifaem 781 5y T | 47 67
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Act/ Topic Note No. Page No.

Sections 239 and 240 — (i) Framing of charge — Facts to be considered.
(i1)) Word “groundless”— Connotation of.

(ii1) “Known sources of income” — Meaning explained.

gRTY 239 T4 240 — (i) MRIY foRfId &=A1 — q29 N\ R faar fean
ST 2§ |

(il)ereg “FRIER"— YT |
(iii) "3MT & G A — 37 FHASTAT AT | 48 68

Section 313 — Examination of accused — Accused allegedly offered false
explanation — Conditions to use explanation as an additional link laid down.

Injury — Accused had injuries at the time of arrest — It is the duty of
prosecution to explain such injury — Failure to explain indicates innocence of
accused.

gRT 313 — AMYdd URIETT — YT 1 BT WU H AT W BRI
fear — U WiaRe B AfaRed dSI & ®U H [WAN T
gfarfad @1 % |
IUBfd — AMYFd B ARFIRT & F9Y IRR W IUS[T BIRd off —
JMAGT H1 Ig Hod © b g8 Ul IuBld &1 WEeR © —
WETHROT A1 ST g & I 89 BT 3R AT HRT 2 |

59 (v) & (vi) 87

Section 319 — Summoning of co-accused — Held, for adding a co-accused
under section 319 of the Code, crucial test is that the evidence, if goes
unrebutted, would lead to conviction.

gRT 319 — g SMWIENTOT Bl 3M8d fhar Sirem — SeiRa, dfan
B GRT 319 ¥ HE AMNIE DI AN B g MG W I8 &
o afer WR o Wy, IfT Jrdfed vg WInh &, ar QIRiE! grfl |

49 70

Section 319 — (i) Power to summon a person who is not an accused — Whether
such power can be exercised after judgment has been rendered? Held, No.

(i1)) Whether it is appropriate to consider the evidence of main case to summon
additional accused in split up case? Held, No.
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(i11) Guidelines to follow while exercising power under section 319 Cr.P.C
issued.

(iv) Criminal trial — When can it be said that trial is concluded ? Explained.
gRT 319 — (i) U0 AT & 3M8d IR B Afad Sl Igad 8l & —
T VAl WA BT wERT v o9 & 9 fRar S ddbdr &7
fafaiRa, 28 |

(i) T AT AMel Bq JMIRET WY &I 3med &- & o) =
A @ 91 R AR &A1 Sfaa 2 ? rfafeiiRa, =2 |

(iii) TUH. DT GRT 319 & i AHTAT BT GANT BRI gY A b
ST aTer feom fAder Sy fhd |

(iv) MRIE® fooRy — foURYT F9<T & T 8, AT &9 Hal ol

FhdT 87 T fhar T | 50 71
Sections 432, 433 and 433A — See sections 201, 302 and 376 of the Indian
Penal Code, 1860 and sections 3, 27 and 106 of the Evidence Act, 1872.
ORI 432, 433 TG 433% — <@ WRAIY GUS Giedl, 1860 &I &RIT 201,
302 TG 376 3R &Y AfAFTIH, 1872 & IRV 3, 27 T 106 |

56 82
Section 438 — Anticipatory bail — Multiple accused — How to be considered ?
URT 438 — 3IH SHMT — T A Afdd AWMYad — du [dar e
ST 7 51 75

Section 439 — Bail — The length of the period of custody or the fact that the
charge-sheet has been filed and trial has commenced are by themselves not
considerations that can be treated as persuasive grounds for granting bail to
the accused.

YURT 439 — STHMA — IAWREAT HI odl (@l qdr I8 a2g fb 3ifeH
yfded U [T & gabT © 3R 4=k 3IR9 81 1T &, SIfigad &l
STHTEA ST &R & UR$ IR & w9 H 81 JMT Sl FdhdT |

69 103

DRUGS AND COSMETICS ACT, 1940
NS vd g Al R, 1940

Sections 27(d) and 34 — See Section 204 of the Criminal Procedure Code,
1973.
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Act/ Topic Note No. Page No.

gRIY 27 (6) UG 34 — <% q0s Ufhar Afdr, 1973 BT &RT 204 |
47 67

EVIDENCE ACT, 1872
ey AfAfE, 1872

Section 3 — (i) Non-recovery of weapon — Effect.

(i1) Contradiction, when material?

gRT 3 — (i) BPR &1 _ME 7 8T — Y94 |

(i) faRemT ®e arfeas 87 58 85

Sections 3, 27 and 106 — Circumstantial evidence — Last seen theory — Five
golden principles, named as panchsheel of proving a case based upon
circumstantial evidence, reiterated.

Recovery of dead body — Extent of admission u/s 27 — Failure of accused to
explain incriminating circumstances established against him — False
explanation — When can be taken as an additional link in support of
prosecution case? Explained.

YRV 3, 27 TG 106 — URRUfAT= A8y — Sifqw IR A1 < S BT
Rigid — IRRufaw— e & 78 BT YHIfoTd &=+ daTel ura o
Rrgia o2 goreiie w81 oIrar 8, SR T |

G P SRESH — GRT 27 & AT FIH DI WHRIGA Bl HAHT—
IR gRT il HR= dTel e & Heel H WA dgl fear o
APBT — T WEIH0 — et & foeg 9 sifaRad &l @ TRe
ST fHAT ST Fhal 82 Iq1AT 1347 | 56 (i) & (i) 82

Sections 3 and 32 — (i) Oral dying declaration — When can be relied upon?

(i1) Examination of accused — Relevancy.
gRIG 3 U9 32 — (i) HIRgd JgIDIfcld HU — B A fHar o
HBAT 87

(ii) STYaRT BT URIETOT — FHI | 55 80

Sections 24 and 27 — Circumstantial evidence — Accused convicted for
committing crime of murder — Tests to apply for conviction on the basis of
circumstantial evidence laid down.
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Disclosure statement — Effect when Investigating Officer did not mention the
exact words uttered by the accused in his oral evidence.

Extra-judicial confession — Accused allegedly made an extra-judicial
confession that he had brutally killed his wife — Extra-judicial confession can
be relied only when it passes the test of credibility.

Motive — Chain of circumstantial evidence snapped — Disclosure statement
was not relied — Consideration of other circumstances such as motive not
necessary.

gRIG 24 U9 27 — URRfS A1eg — IFRad &1 g1 HIRT B
arel IR H SuRIg fhar mar — uRRefoe 9y & IR W
QRYE B S Bg aRIeror &1 Al gfaafad |

THCIHRY] B — AL DN gRT AP Aeg ¥ Afgad gRI
del T eal Bl e I S BT YA |

IRBR GG — ANYdd 1 BT ©U F ATAbaR Fepld &
5 I ol ufd @ AT yge g @ ol — [Rear
AR R T fJeard fbar &1 9abdr & o9 98 fagad-gdr ol

HAICT TN WY IaW |

2qd — URRARST e &1 ST T TS — TDHCIHRI HAT R 4l
ey b AT — 3= Tl O b 2 W [IaR smawds e |

59 (i) to (iv) 87

Section 45 — See sections 138 and 139 of the Negotiable Instruments Act,
1881.

HIRT 45 — < TR forgd 31fafad, 1881 T gRTU 138 37N 139 |
70 104

Section 68 — Burden of proving a Will shall always lie on the propounder.

gRT 68 — THIT BT JHTOTT B BT YR SHIT YfduTesd IR Bl 2 |
76 (ii) 113

GUARDIANS AND WARDS ACT, 1890
IReTh 3R gfaurey ifdfaas, 1890

Section 6 — See sections 6 and 13 of the Hindu Minority and Guardianship
Act, 1956
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Act/ Topic Note No. Page No.

ORT 6 — o 25 SMUTaddT 3R HReTdhdl IR, 1956 HI TR 6
g 13 | 54 78

HINDU MARRIAGE ACT, 1955
fa=g faarg s, 1955

Sections 5 (i), 11, 13(1) (i) (ia) and 23A — Suit for dissolution of marriage on
ground of adultery and cruelty u/s 13 (1) (i) & (ia) of the Act — Counter-claim
by wife u/s 23-A of the Act is maintainable to declare second marriage of her
husband as illegal, void-ab-initio u/s 11 of the Act.

gRTY 5 (i), 11, 13(1) (i) (i$) & 236 — IRGH Ud oA & FAER D
MR R SR &1 gRT 13 (1) (1) T (i%) & Aqva fdarg fecH
Bg 918 — Yl Ul gRT ARRE B gR—11 & JdE ufd & gER
fdare @I oy, UR™ 9 P NG &R B 9N 236 & AJHH
gfeeTar qryoi |

52 75

Section 13(1)(ia) — Decree of divorce — Effect when criminal complaints and
prosecution lodged by wife found baseless.

gRT 13(1)(i%) — fdars fI=ge @ m=afd — ucll gRT UKd <IvsH
gRare Tg AN FRYR 9 SF R g¥a | 53 77

HINDU MINORITY AND GUARDIANSHIP ACT, 1956
fa=g smTaaadr SR wRedHar SR, 1956

Sections 6 and 13 — (i) Custody of child — Provisions of both Hindu Minority
and Guardianship Act, 1956 and Guardians & Wards Act, 1890 are to be
considered.

(i1) Guiding principles — Reiterated.
(ii1) Custody of child — Factors to be considered

gRU 6 U4 13 — (i) 3OIRp $ (RAT — g uTdaaar iR
TReThT AT, 1956 T WReTd 3R Ufdurey rfafay, 1890 <HI &
qIae= &l faaR #§ forar e |

(ii) Areeie Rigid — QI8vrT a1 |
(iii) TIPS DI FRET — AR AT RS | 54 78
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Act/ Topic Note No. Page No.

INDIAN PENAL CODE, 1860
RO <vs Gfedl, 1860

Sections 34 and 302 — See sections 3 and 32 of the Evidence Act, 1872.

YRIU 34 TG 302 — <% A6 IfAFIH, 1872 &I RIT 3 UG 32 |
55 80

Sections 201, 302 and 376 - Death penalty — Permissibility of awarding
capital punishment in case of conviction based on circumstantial evidence.

gRIG 201, 302 U4 376 — & 308 — URRAMTS eI & IR W
AYRIET & Al W JI]vS JNERIUT B S @l =i |
56 (i) 82

Section 302 — Murder — There can be conviction on the basis of deposition of
sole eye-witness.

gRT 302 — BT — UHATH dgadll el & Hed & AR WAl

SIYRTET B ST Fhell 2 | 57 84
Section 302 — See section 3 of the Evidence Act, 1872.
gRT 302 — <% Qe AW, 1872 BT &RT 3| 58 85

Section 302 — See sections 24 and 27 of the Evidence Act, 1872, section 313
of the Criminal Procedure Code, 1973 and section 9 of the Legal Services
Authorities Act, 1987.

YRT 302 — <Xg ey SIfAfH, 1872 &I ORIV 24 Ud 27, TUs UfhaT
Ifedr, 1973 &1 9RT 313 T4 Al a7 urfrexor S|, 1987 &l
§RT 9 | 59 87

INTERPRETATION OF STATUTES:
iAot o1 fAd=m:

— While interpreting a statute, the court has to prefer an interpretation which
advances the purpose of the statute.

— B W yeyE & ded © 9y U B Ul AT B
gear <A1 Ay S f A & Ig<ed BT RN o |

60 (ii) 91
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LAND ACQUISITION ACT, 1894
I srfdrgor aiffgH, 1894

Section 23 — (i) Ready Reckoner — Purpose — For the calculation of stamp
duty — Cannot be the basis for determination of the compensation.

(i1) Determination of compensation — Factors to be considered.

gRT 23 — (i) TIR H06 — YA — A Yo & Alheld & foly
— gfae) & MERe & oy MR T80 A4 51 AaodT |

(i) IR @1 e — faaRa fed I 9t SRS | 61 93

LEGAL SERVICES AUTHORITIES ACT, 1987
e Far urfdrevor ATy, 1087

Section 9 — Legal aid — It is the duty of court to ensure that an accused put on
a criminal trial is effectively represented by a defense counsel.

gRT 9 — I/ WEr™ar — <o &1 98 A © & a8

N & e Ifgad S RIS fa=mRor # o m /&1 & &l faarer &
SRM yHTaelieT wU ¥ gOrg AfSger gR Afwgad w1 g fear
WY | 59 (vii) 87

LIMITATION ACT, 1963
R =, 1963

Sections 5, 12 and 14 — (i) Effect when conduct of party lacks due diligence
and is negligent on condonation of delay u/s 5 of the Act and exclusion of
time spent in wrong forum u/s 14 of the Act.

(i1) No appeal in the eyes of law — Unless delay in filing appeal is condoned.
(i11) Exclusion of time u/s 14 of the Act rejected — Condonation of delay u/s 5
of the Act — Not permissible on same set of facts.

YR 5, 12 TG 14 — (i) U&THR & IR H ARG Fddhdl BT AH

AT T gRT 5 @ T g | & Td Tord 7 W A fhar T

T IRT 14 & 3l T & 39aoid &1 IIfHRT T2l |

(i) URd &_ H g2 fdcid e fhy o 9 — fafde gfte 4

e &1 AR e |

(i)t m & aRT 14 & orefiH IHg &1 3uaei R — srfafm

D GRT 5 & A fdeid &AT A1 — Io) d2T W AN T8l |

62 94
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Act/ Topic Note No. Page No.

Section 14 — (i) Condonation of delay u/s 5 of the Act and exclusion of time
u/s 14 of the Act — Cannot be equated.

(i1) Period once excluded u/s 14 of the Act — Cannot be counted for purpose of
computing the period of condonation of delay u/s 5 of the Act.

gRT 14 — (i) MO & gRT 5 & 3l UREMT @& 8
JATIH B ORI 14 & JNT AHI BT JUdoid — U JHE T8l q14
ST g |

(i) MATH & gRT 14 & IfAd Yb IR IMUaford IHg — 3ffSfr
DI URT 5 & N [doid & &H1 DR Bl @A B T0FET B fdaR H
el foram S A | 63 95

MOTOR VEHICLES ACT, 1988
e = fAfaH, 1988

Section 166 — Compensation — Permanent disability — Amputation of right
arm — Computation of compensation.

gRT 166 — Hichr — IR A — <ifet goi &1 fdewed — ufdax &
O | 64 96

Section 166 — Contributory negligence — Proof.
gRT 166 — AN SU&T — YHATT | 65 97

Sections 166 and 168 — (i) Accident caused by harvester No. 4598 — whether
registration of harvester is required ? Held, No.

(i) Harvester mounted on Tractor — Harvester not included in Schedule —
Additional premium not required — Additional premium is payable in case of
trailers mentioned in Schedule of trailers.

gRIG 166 Td 168 — (i) BIRACY HHAID 4598 W GocAl HING — T
SINICY Dl Ui 3 ? e Qfl, :Iﬁl

(i) IR I ST §AT BRACX — BRAWR A § Afdaferd 81 —
AR NATH smaeged 81 — CoRl &I o ggdl H 9l SoRl &
Aol # arfaRRed MM ora= amg | 66 97
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Sections 166 and 168 — (i) Motor accident case — Determination of
compensation — Income Tax Return (ITR) being statutory document, may be
considered for computation of annual income.

(i1)) The Act being beneficial legislation concept of ‘Just and fair’
compensation is of paramount importance.

(ii1) Calculation of ‘Just and fair’ compensation — Explained.
gRI¢ 166 Ud 168 — (i) AICY oAl YR — Ufddx &1 FeRor —
MR Rest durfe xardst 89 9 a1 8 &t o # faaR IRy
g &1 & |
(i) Tfrfm amert faam em 9 Sfad @ T gfaas @l
SRV T Heayof 2 |
(iii) ‘ST Ud =T’ UfddR & IO — AR o T

67 98

Section 168 (1) — Compensation — Road accident — Deceased aged 12 years —
It is just and proper to accept the notional income of X 30,000/- p.a. including
future prospects and using multiplier of 15.
gRT 168 (1) — UldPHR — Hed gHeA — Jdd &l (g 12 99 — Hfd™y
DI HATGATS DI AT PR gY AT A 30,000 wUY Ty
THR BT R 15 & o6 & FIART AT IR =TT 7 |

68 101

NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES ACT, 1985
W NS vd 7999 ueref ifdfaH, 1985

Sections 2 (xvii) (a) and 15 — Seizure — Once it is established that the seized
‘poppy straw’ tests positive for the contents of ‘morphine’ and ‘meconic acid’,
no other test would be necessary for establishing the guilt of the accused.

YR} 2 (xvii)(®) T 15 — 9l — Udh IR Jg iRa 81 oiar & &
SIgel U gl H H%E T Hele URYs’ @ oidasg [flRd ©
ar fgad & IRTET & MR g9 o bl uRleror &1 sfasdaar
SR 60 (i) 91
Sections 37 and 67 — See Section 439 of the Criminal Procedure Code, 1973.
¢RTY 37 U4 67 — <% <US UfhAT AfRdT, 1973 &I &RT 439 |

69 103
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NEGOTIABLE INSTRUMENTS ACT, 1881
e foraa srfdfHad, 1881

Sections 138 and 139 - Dishonour of cheque — Effect when cheque is filled
by a person other than the drawer and signature and delivery of cheque by
accused to complainant admitted.

gRIY 138 3R 139 — TH BT MG — AQ@ATA (STRIGd) B IreATal
I Afdd gRT h WX TIT UG HUGadd gRI ddb W KRR Ud
URRare] I UaTg HRAT Widd 8l Bl YT | 70 104

PREVENTION OF CORRUPTION ACT, 1988
ye=R Maror ifdfaH, 1988

Sections 13 (1) (e) and 13 (2) — See Sections 239 and 240 of the Criminal
Procedure Code, 1973.

R} 13 (1) (§) @ 13 (2) — W TUS Yfpar AfRRdl, 1973 & gRY
239 T 240 | 48 68

Section 19 — (i) Sanction for prosecution — Delay — Consequences — After
expiry of three months and additional one month, the aggrieved party would
be entitled to approach the writ court concerned to seek appropriate remedy.

(i1) Sanction for prosecution — Non-compliance of statutory period in granting
of sanction shall not be the sole ground for quashing of the criminal
proceeding.

gRT 19 — () A & "ol — faeld — gRom — 9 A’ &R
IR Uep A8 1 Ay dId S & U Aidd Uel Iuged SUER
UTel R 7 Gafed Re =marery | wiefAr &R+ &1 ARTHRI B8R |

(i) AT BT AR — HOXI UG BRI H deI+h A BT uTer
BRI | 71 104

PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT, 2005
e 3 & Afgersil &1 wveror SifefaE, 2005

Section 12 — See section 125 of the Criminal Procedure Code, 1973.
IRT 12 — <& qUs UfhaT AfRdl, 1973 &I &RT 125 | 45 64
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SPECIAL MARRIAGE ACT, 1954
faey faare sifdiferm, 1954
Section 40-B(3) — See Order 9 Rule 13 of the Civil Prodcedure Code, 1908.
gRT 40-G(3) — < fafder ufhar dfddr, 1908 @1 emaer 9 9 13
72 108
SPECIFIC RELIEF ACT, 1963
fafafde srgam affaam, 1963

Section 10 — (i) Amendment in the Act — Prospective in nature and cannot
apply to those transactions that took place prior to its coming into force.

(i) Performance of contract — Limitation — When the time period for
performance is not fixed then the purchaser can take recourse to the notice
issued but such circumstances do not come into play when fixed time period
was clearly mandated in the contract.

(ii1) Contract to sell immovable property — Whether time is the essence of
contract?

gRT 10 — (i) JAfAFRE 3§ Feed — ygfa 4 vfaed] vd 39 Agasr
R AN 1 Sl b $9 ga H AN A 4d & © |

(ii) |fAT &1 Urel — URAAT — W9 Ul =g |98 a1 ReiRa =8
B 9 Bdl SR IS B Adeld of AhAT & fobg 9 dfdar H
aiRa Iw g A e MelR| 8 9 Saa uRRefadl daas # T8
T |

(iii) 3raral Hufcd & faeha &1 \fdar — a1 F9g AfdsT &1 9R 27
73 109

Section 16(c) — Specific performance of contract — Effect when subsequent
deposit of balance consideration was made by the plaintiff after lapse of seven
years.

gRT 16 (1) — dfder &1 fafafde g — 99 av ecfid 89 & SwRid
AN Ufdhd & YAIadl  UshA OR dIQl §RT o1 {6y oM W
T | 74 111

Section 20 — Suit for specific performance of contract — When can adverse
inference can be drawn?
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gRT 20 — Wfder & fNfd< uew 3q a9/ — ®9 ufdga ey
(YT ST FHhaT ©° 75% 112

Section 34 — Possession of one co-owner is possession of all co-owners.
gRT 34 — Ucb TSl BT Deoll, A HSWMH BT dHeoll AT |
76 (i) 113

Section 34 — When suit is barred by proviso to Section 34 for not
claiming relief of possession? Proper approach.

gRT 34 — Heol & AN B AT TEl BRI b HRY Hd g IRT 34 &
Rgd A afvta 2?2 3Ifa gfiedrr | 77 113

SUCCESSION ACT, 1925
SRISIRR IfAfTH, 1925

Section 63 — See Section 34 of the Specific Relief Act, 1963 and Section 68
of the Evidence Act, 1872.

gRT 63 — <u fafAfds oA ™, 1963 &1 ORT 34 Td A
JATTTH, 1872 BT GRT 68 | 76 113

PART-III
(CIRCULARS/NOTIFICATIONS)

1. Notification dated 22.03.2023 regarding date of enforcement of Wild
Life (Protection) Amendment Act, 2022 3

PART- 1V
(IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS)

1. YT HUSR $I A Wal SUroid 99 — 2015 (I HwIfed

2022) 23
2. HYSY U¥e QAW (@9, U Tl = HdIfgicd @™l T
gieron) ford, 2022 24
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EDITORIAL

Esteemed Readers,

The advent of March marked the commencement of the two month long
First Phase Induction course training of the newly appointed Civil Judges Junior
Division, 2022 batch. It would not be an exaggeration to say that the Academy
came alive with the movement of young Judges. The new entrants to the service
brought with themselves the fresh perspectives and it was a delight to witness
their enthusiasm and address their curious mindsets. These were indeed an
extremely busy two months but nevertheless the most enjoyable one. I hope to see
these budding Judges evolve into ‘Judges’ who prove to be an asset to the Judicial
fraternity. Academy has been channelizing all its efforts so as to meet this vital

target.

Hon’ble Supreme Court has launched Electronic Version of Supreme
Court Records (e-SCR). It is an initiative to provide access to the judgments and
orders passed by the Supreme Court free of cost. Recognizing the importance of
e-SCR and to maximize its utility, it was felt imperative to conduct training for
Judges and other stakeholders from all over the State, the same was conducted in
two batches. With the advancement of technology, it is the need of the hour that
recourse be made to these tools and utilize them towards increasing the quality of
work. Apart from this, the Academy has conducted a Special Online Workshop on

Protection of Women from Domestic Violence Act, 2005 as well.

An important event from these two months was the inaugural event of
Special Workshop of Advocates at Gwalior Bench of High Court of Madhya
Pradesh. Hon’ble Chief Justice was kind enough to inaugurate the workshop on
18™ March 2023. His Lordship in his address highlighted the crucial role of the
advocates in the Justice Delivery System. We sincerely hope that the success of

this series witnessed at Jabalpur and Indore shall be replicated at Gwalior as well.
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I would like to part by highlighting the need of making constant endeavour
to improvise oneself. Our work should be reflective of a steady progress and must
not become stagnant. Stagnant water is the best analogy to elaborate the
consequences of getting constant. Water when remains stagnant becomes impure
and contaminated whereas flowing water remains fresh and alive. Reading can be
one of the many habits which can act as a catalyst in delivering better
performance. In our journey towards excellence, we are going to experience
various obstacles and hindrances but we must keep moving forward and
improvise ourselves. While discharging our duties as a Judge, we should always

strive to give our best.

At present, the biggest problem before us is the ever increasing arrears of
pending cases. We must constantly ponder upon how we can reduce the number
of pending cases which are accumulating day-by-day and should also make such
innovations that would aid in reducing the huge backlog of cases. This shall go a
long way in affirming the faith of public in the Judiciary. The ‘25 Debt Scheme’
introduced by our Hon’ble Chief Justice Shri Ravi Malimath has proved to be
highly successful and effective in reducing the arrears of old cases in our Courts.
In future also, it is expected from us to continuously and tirelessly work in this

direction so as to make Judiciary stronger and more reliable.

Krishnamurty Mishra
Director
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GLIMPSES OF THE FIRST SESSION OF SPECIAL WORKSHOP FOR ADVOCATES
AT HIGH COURT OF MADHYA PRADESH, BENCH AT GWALIOR (18.03.2023)

Hon'ble Shri Justice Rohit Arya Administrative Judge, High Court of Madhya Pradesh,
Bench at Gwalior in interaction with participating Advocates

1] LT
Hon'ble Shri Justice Anand Pathak, Judge, ngh Court of Madhya Pradesh and
Member, Governing Council, MPSJA addressing the participants
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MADHYA PRADESH STATE JUDICIAL ACADEMY, JABALPUR
e P
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PROTECTION OF
WOMEN FROM
DOMESTIC
VIOLENCE ACT, 2005
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Interactive session on - Key issues relatlng to cases under the Protection of
Women from Domestic Violence Act, 2005 (Online) (18.03. 2023)

Online Training on - e-SCR Portal conducted in two batches
(24.03.2023 & 25.03.2023)
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HON'BLE SHRI JUSTICE VIRENDER SINGH
DEMITS OFFICE

Hon'ble Shri Justice Virender Singh demitted office on His
Lordship's attaining superannuation. His Lordship was born on
15.04.1961. After obtaining degrees of B.Sc. and LL.B., His
Lordship joined M.P. State Judicial Services as Civil Judge
Class-II on 28.10.1985 and was promoted to Higher Judicial
Service on 31.05.1997. His Lordship was granted Selection
Grade Scale w.e.f. 01.07.2004 and thereafter, Super Time Scale
w.e.f. 15.01.2013.

His Lordship as Judicial Officer, worked in different capacities at Bhind,
Datia, Seodha, Gohad, Gwalior, Lahar, Shajapur, Morena, Katni, Shahdol, Ujjain,
Rewa, New Delhi, Jabalpur.

His Lordship was serving in the capacity of Principal Secretary, Law &
Legislative Affairs Department, Bhopal at the time of elevation.

His Lordship took oath as Additional Judge, High Court of Madhya Pradesh
on 13.10.2016 and as Permanent Judge on 17.03.2018.

Apart from judicial work, His Lordship also discharged administrative
functions as Member of various Executive Committees of High Court. His Lordship
took keen interest in guiding the participants in various training programmes
conducted by the Academy.

We on behalf of JOTI Journal wish His Lordship a healthy, happy and
prosperous life.
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OUR LEGENDS

Hon’ble Shri Justice Ganesh Prasad Bhutt
2"! Chief Justice of High Court of Madhya Pradesh

Hon’ble Shri Justice Ganesh Prasad
Bhutt was born on on 22" September,
1899. After a brilliant academic career, His
Lordship joined the Jabalpur Bar in 1922.
In 1927, His Lordship was appointed as a
subordinate Judge at Raipur. After few
years of service, he worked as Chairman of
different Debt Conciliation Boards. Later
on, His Lordship became the Additional

- Sessions Judge but his services were
transferred to the Central Government in
. the Ministry of Defence. He worked on the

Pensions Appeal Tribunal and on his
return to Madhya Pradesh, he was appointed District & Sessions Judge, Nagpur.
In 1953, he was appointed as Judge of the Nagpur High Court and on account of
reorganization of State, he became a Judge of the High Court of Madhya Pradesh.
Five years later, he was appointed as Chief Justice of the High Court of Madhya
Pradesh at Jabalpur, the place where he first entered the legal profession. It is
pertinent to mention that it is only this singular instance in the history of High
Court of Madhya Pradesh wherein a Judge who joined the Provincial Judicial
Service rose to be the Chief Justice of the High Court of Madhya Pradesh.

His  Lordhsip  was  administered oath  of  office by
Hon’ble Shri H.V. Pataskar, Governor of Madhya Pradesh at Bhopal on
13™ December 1958. On 15™ December 1958, a function was held at High Court
of Madhya Pradesh, Jabalpur in his honour. In his address His Lordhsip laid great
emphasis on carrying humbleness and proper attitude. The relevant extract from
his address is reproduced below:
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“The cry of the hour is the creation of proper mentality and not so
much the creation of institutions. Institutions have existed and are
springing up in numbers. But they are losing their glory and their
lustre because we are not having that attitude of mind which
should be the foundation of all institutions. We have been insisting
on our rights whereas we should be conscious only of our
obligations. I feel and I have always felt that rights are granted by
others and are granted only to those who are only conscious of
their obligations. Therefore, the right attitude should be to regard
whatever is granted as having been given to us through the
kindness of those forces which are making our destiny. Unless we
feel utmost degree of sacredness attaching to the posts that are
allotted to us, we cannot create the right type of mentality. I have
always tried to think on these lines and to feel that whatever has
been given to me has been given through the bountiful mercy of
Providence and not because I have deserved it. If one introspects
and tries to assess his worth correctly, I feel there can only be one
answer. Much has been given to us which we have not deserved
and if this feeling is entertained, we would feel humbler and
humbler as we rise, because the consciousness of the immensity of
mercy that has been the foundation of the gifts is sincerely felt.
This is true not only of those who hold office, but also those who
work in other spheres of life.”

It is noteworthy that Justice G.P. Bhutt regarded everything in God's
creation as sacred and treated the lowliest of men as an equal. The tiniest of
creatures and the tallest of men were looked upon by him with reverence. He laid
great emphasis on introspection and felt that Providence is kind and bestows
blessings on people irrespective of their merits.

On work front, His Lordhsip focused a great deal on expeditious disposal
of cases. In his anxiety to reduce the arrears of work in the High Court, he
requested co-operation of his colleagues and lawyers to work even in summer
vacation. On administrative front, it is said that he would sit in his chamber for
hours after Court work to attend to the details of every administrative matter. He
exercised benign influence on the ministerial staff with paternal care; hardly ever
had he any occasion to rebuke any one and yet the administration ran as smoothly
as ever.
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As far as his relationship with Bar is concerned, His Lordship was known
as a Judge who had infinite patience and no lawyer ever thought that he had no
fullest hearing; yet his disposal was quick. To highlight the bond which he shared
with the members of Bar, the relevant extract from His Lordship’s ovation
address is reproduced below:

“It shall be my endeavour to give members of the Bar all manner
of encouragement so that their destiny may be fulfilled. I am
especially fond of young members of the Bar, those who have a
career before them, and feel immense joy whenever I find
something in them that shall make them good and great. I would
wish that everyone of you should live to the utmost in the present
so that your future should be assured. In the making of you as good
members of the Bar, you will find nothing that I shall do, which
shall embarrass you in the discharge of your duties. On the other
hand, you will find everything that will encourage you. If you put
forward any point of view which is commendable, it shall receive
due recognition and in this manner even though you may commit
faults, which shall certainly be indicated, if necessary, you shall
never fail to receive encouragement for the efforts that you will be
making. Let us bind ourselves together in bonds of affection and
good will and let us all discharge our duties knowing that there is
Providence, which is looking after us and which will reward us if
we do its service well and which will punish us if we do not do it
properly and conscientiously.”

His Lordship demitted the office of the Chief Justice of High Court of
Madhya Pradesh on 12th September, 1959. After retirement, he served as Vice-
Chancellor of Dr. Hari Singh Gaur University, Sagar, Madhya Pradesh. His
Lordship passed away on 11" May 1969. He was a spiritual person and regarded
everything in God’s creation as sacred. His Lordship was the second Chief Justice
of newly established High Court of Madhya Pradesh and heavily contributed in
laying its strong foundation by illuminating the path forward.
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JURISDICTION OF COURT VIS-A-VIS BAR AGAINST SUIT

- Institutional Article
Jurisdiction

The term “Jurisdiction” has not been explained in the Civil Procedure
Code, 1908 (in short “Code”). It is the power of the Court to settle any matter.
Indian Legal System has adopted legal maxim “ubi jus ibi remedium”, which
means where there is a right, there is a remedy. In fact, right and remedy cannot
be dissociated. Therefore, it is expected that judicial forums must have
jurisdiction to deal with any matter. Accordingly, a litigant may file civil suit in a
competent Civil Court for any grievance of civil nature, unless its cognizance is
expressly or impliedly barred by any statute.

Competence of Civil Court refers to the legal “ability” of a Court to exert
jurisdiction over a person or a property which is the subject-matter of suit.
Competence of Court and Jurisdiction are intermingled in law, represent the
extent of the authority of a Court to administer justice, with reference to the
subject-matter, pecuniary value and local limits, as has been laid down in case of
Raja Soap Factory and ors. v. S. P. Shantharaj and ors., AIR 1965 SC 1449.

The ratio laid down by Hon’ble Supreme Court in Raja Soap Factory
(supra) is in fact, reflecting the classification of jurisdiction mainly in the
following categories:

(1) Territorial/Local Jurisdiction, i.e. territory limits fixed by the Government,
beyond which Court cannot exercise its jurisdiction. Therefore, District
Judge may exercise jurisdiction within his district or that Court has no
jurisdiction to try Sections 15 to Section 20 of the Code.

(2) Pecuniary Jurisdiction, where amount or value of the subject matter is the
basis, as provided under Section 6 r/w/s 15 of the Code.

3) Jurisdiction as to subject matter, where different Courts are empowered to
decide different type of suits.

Hon’ble Supreme Court has laid down in case of Carona Ltd. v. Parvathy
Swaminathan & Sons, (2007) 8 SCC 559 that Jurisdiction of a Court, Tribunal or
any Authority depends upon fulfillment of certain conditions precedent or
existence of particular fact, which is well known as ‘Jurisdictional Fact’.
Existence of such Jurisdictional Fact is condition precedent or sine qua non for
the Court to assume jurisdiction, otherwise Court may not act. Issue of
jurisdiction must be tried as preliminary issue.
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It is, therefore, well settled that decision as to jurisdiction must be taken at
the commencement and not at the conclusion of the inquiry.

Further, wrong assumption of jurisdiction will have serious repercussion,
as in matters of inherent lack of jurisdiction, the defect goes to the root of the
matter and strikes at the authority of a Court to pass a decree. In fact, a decree
passed without jurisdiction is nullity, non-est and coram non judice. Considering
its utmost importance, an elaborate discussion is expected.

Jurisdiction of Civil Court, as mentioned in Section 9 of the Code provides
that a Civil Court has jurisdiction to try all suits of civil nature unless expressly or
impliedly barred. Explanation 1 clarifies that suits in which right to property or
right to an office is contested, are suits of civil nature.

A three Judge bench of Hon’ble Supreme Court has laid down in case of
Rajasthan State Road Transport Corporation and anr. v. Bal Mukund Bairwa,
(2009) 4 SCC 299 that Civil Courts can try all suits, unless barred by a statute,
either expressly or by necessary implication. Civil Court, being a Court of plenary
jurisdiction, has the power to determine its jurisdiction upon considering
averment made in the plaint but that does not mean that plaintiff can circumvent
provisions of law in order to invest jurisdiction on Civil Court, which it may not
otherwise possess. There is a presumption that a Civil Court has jurisdiction.
Ouster of Civil Court’s jurisdiction is not to be readily inferred. A person taking a
plea that jurisdiction is barred, must establish the same. Even in a case where
jurisdiction of a Civil Court is sought to be barred under a statute, the Civil Court
can exercise its jurisdiction in respect of some matters particularly, when the
statutory authority or tribunal acts without jurisdiction.

It is therefore, crystal clear that exclusion of jurisdiction is not to be
readily inferred, that there is always presumption to be made in favour of the
existence of such jurisdiction rather than exclusion. Consequently, statutes
ousting the jurisdiction of Civil Courts’ must be strictly construed. In fact, the
burden of proving exclusion of Civil Court’s jurisdiction is always on the party
who asserts it.

The discussion on issue of exclusion of jurisdiction of Civil Court can
never be complete without considering the law laid down in case of Dhulabhai v.
State of M.P., AIR 1969 SC 78, where following principles relating to the
exclusion of jurisdiction of Civil Courts are laid down:
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(1)

)

3)

4

©)

(6)

Where the statute gives a finality to the orders of the special tribunals, the
Civil Courts’ jurisdiction must be held to be excluded if there is adequate
remedy to do what the Civil Courts would normally do in a suit. Such
provision, however, does not exclude those cases where the provisions of
the particular Act have not been complied with or the statutory tribunal has
not acted in conformity with the fundamental principles of judicial
procedure.

Where there is an express bar of the jurisdiction of the Court, examination
of the scheme of the particular Act to find the adequacy or the sufficiency
of the remedies provided may be relevant but is not decisive to sustain the
jurisdiction of the Civil Court. Where there is no express exclusion, the
examination of the remedies and the scheme of the particular Act to find
out the intendment becomes necessary and the result of the inquiry may be
decisive. In the latter case, it is necessary to see if the statute creates a
special right or a liability and provides for the determination of the right or
liability and further lays down that all questions about the said right and
liability shall be determined by the tribunals so constituted, and whether
remedies normally associated with actions in Civil Courts are prescribed
by the said statute or not.

Challenge to the provisions of the particular Act as ultra vires cannot be
brought before Tribunals constituted under that Act. Even the High Court
cannot go into that question on a revision or reference from the decision of
the Tribunals.

When a provision is already declared unconstitutional, or the
constitutionality of any provision is to be challenged, proper recourse is
filing a Suit. A writ of certiorari may include a direction for refund if the
claim is clearly within the time prescribed by the Limitation Act but it is
not a compulsory remedy to replace a suit.

Where the particular Act contains no machinery for refund of tax collected
in excess of constitutional limits or illegally collected, a suit lies.

Questions of the correctness of the assessment, apart from its
constitutionality, are for the decision of the authorities and a civil suit does
not lie, if the orders of the authorities are declared to be final or there is an
express prohibition in the particular Act. In either case, the scheme of the
particular Act must be examined because it is a relevant inquiry.
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(7) An exclusion of the jurisdiction of the Civil Court is not to be readily
inferred unless the conditions above seldom apply.

Hon’ble Supreme Court has settled law regarding effect of lack of
jurisdiction in case of Devasahayam (Dead) By LRs. v. P. Savithramma and
ors., (2005) 7 SCC 653, referring its earlier judgment in Kiran Singh and ors. v.
Chaman Paswan and ors., AIR 1954 SC 340, where it was laid down that it is a
fundamental principle well established that a decree passed by a Court without
jurisdiction is nullity, and that its invalidity could be set up whenever and
wherever it is sought to be enforced or relied upon even at the stage of execution
and even in collateral proceedings. A defect of jurisdiction, whether it is
pecuniary or territorial, or whether it is in respect of the subject-matter of the
action, strikes at the very authority of the Court to pass any decree, and such a
defect cannot be cured even by consent of parties.

Suits expressly barred under Code of Civil Procedure, 1908

Section 12 of the Code bars further suit in respect of any particular cause of
action, if its institution is precluded by rules provided in the Code itself. There is a
long list of provisions in the Code which expressly bar certain type of suits. In a
chronological sequence, the provisions are:

(1) Section 11 of the Code bars a fresh trial of matters which have already
been adjudicated upon between the parties by a competent Court.

(2) Section 21A of the Code bars a suit filed challenging the validity of a
decree passed in a former suit between the same party on any ground
based on an objection as to the place of suing, i.e. territorial jurisdiction.

3) Section 34(2) of the Code bars a separate suit for recovery of further
interest, where in a previous suit, decree was silent regarding payment of
further interest on principal sum from the date of decree till date of
payment or earlier date.

4) Section 47(1) of the Code bars suit for determination of all questions
relating to execution, satisfaction and discharge of decree and arising
between parties or their representatives.

(%) Section 88(Proviso) of the Code bars institution of Inter pleader suit,
where any suit is already pending in which the rights of all parties can
properly be decided.
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(6)

(7

(8)

©)

(10)

(1)

(12)

(13)

Section 95(2) of the Code bars a suit for compensation in respect of arrest
before judgment, attachment before judgment or temporary injunction
granted on insufficient ground or without reasonable or probable grounds,
where defendant has filed application for compensation and order has
been passed.

Section 144(2) of the Code bars a suit for the purpose of obtaining any
restitution or other relief, which could be obtained by filing application u/s
144 (1) of the Code.

Order 2 Rule 2(2) of the Code prescribes that plaintiff who omits to sue in
respect of or intentionally relinquishes any portion of the claim, shall not
afterwards be entitled to sue in respect of the portion omitted or
relinquished.

Order 2 Rule 2(3) of the Code prescribes that plaintiff entitled to more
than one relief in respect of the same cause of action, may sue for all or
any relief, but if he omits, except with leave of Court, to sue for all such
reliefs, he shall not afterwards sue for any relief so omitted.

Order 9 Rule 9 of the Code bars a fresh suit, when suit filed before on
same cause of action was wholly or partly dismissed under Order 9 Rule 8
of Code.

Order 11 Rule 21 of the Code bars a fresh suit, when suit filed before on
same cause of action was dismissed for want of prosecution in non-
compliance of an order to answer interrogatories or for discovery or
inspection of documents.

Order 21 Rule 58(2) of the Code bars a separate suit regarding all
questions, including questions relating to right, title or interest in the
property attached in execution of a decree, arising between the parties to a
proceeding or their representatives under this rule and relevant to the
adjudication of the claim or objection, which shall be determined by the
Court dealing with the claim or objection.

Order 21 Rule 101 of the Code bars a separate suit regarding all questions,
including questions relating to right, title or interest in the property, arising
between the parties to a proceeding on an application under rule 97 or 99
or their representatives, and relevant to the adjudication of the application,
which shall be determined by the Court dealing with the application.

JOTI JOURNAL — APRIL 2023 — PART I 68



(14)  Order 22 Rule 9 of the Code bars a fresh suit, when a suit on same cause
of action abates or is dismissed under Order 22 of Code.

(15)  Order 23 Rule 1(4) of the Code bars a fresh suit, when a suit in respect of
same subject matter or part of the claim was abandoned or withdrawn by
plaintiff without the permission of Court.

(16)  Order 23 Rule 3A of the Code bars a suit filed to set aside a decree on the
ground that the compromise on which the decree is based was not lawful.

Suits expressly barred under special statute

(1)  Section 430 of Companies Act, 2013 bars jurisdiction of Civil Court, with
a non-obstante clause:

“No Civil Court shall have jurisdiction to entertain any suit or
proceeding in respect of any matter which the Tribunal or the
Appellate Tribunal is empowered to determine by or under this Act
or any other law for the time being in force and no injunction shall
be granted by any Court or other authority in respect of any action
taken or to be taken in pursuance of any power conferred by or
under this Act or any other law for the time being in force, by the
Tribunal or the Appellate Tribunal.”

Hon’ble High Court of Madhya Pradesh has laid down in case of
Parenteral Drugs (India) Limited v. Jagdish Mangal HUF and ors., AIR 2020
MP 91 that the dispute between the parties is a company matter and not a civil
dispute as held by the learned Trial Court. After incorporation of new Companies
Act, 2013 such matters have to be heard and decided by the Company Law
Tribunal constituted under the new Company Law and is the only competent
authority and has jurisdiction under the law to decide the conflict between the
parties in respect of any company matter. It can hold enquiry into the matter under
Section 84 of the Act, 1956 or 46 of the Companies Act, 2013 read with the
Companies (Issue of Share Certificates) Rules, 1960 or the Companies (Share
Capital and Debentures) Rules, 2014 and take a decision in the matter.

(2) Section 34, of Securitisation and Reconstruction of Financial Assets and
Enforcement of Security Interest (SERFAESI) Act, 2002 bars jurisdiction
of Civil Court, with a non-obstante clause:

“No Civil Court shall have jurisdiction to entertain any suit
or proceeding in respect of any matter which a Debts
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Recovery Tribunal (DRT) or the Appellate Tribunal is
empowered by or under this Act to determine and no
injunction shall be granted by any Court or other authority
in respect of any action taken or to be taken in pursuance of
any power conferred by or under this Act or under the
Recovery of Debts Due to Banks and Financial Institutions

Act, 1993 (51 0f 1993).”

Hon’ble Supreme Court has laid down in case of State Bank of Patiala v.
Mukesh Jain and ors., 2016 (4) MPLJ 531 that if bank started loan recovery
after default in re-payment and Civil suit is filed challenging notice under Section
13(2) and further proceedings, it will be hit by Section 34 of SERFAESI Act,
2002, as proper remedy was available under Section 17 of SERFAESI Act, 2002
and therefore, jurisdiction of Civil Court is barred.

Hon’ble High Court of Madhya Pradesh has laid down in case of Punjab
National Bank v. Jainam Dormitary and anr., 2018 Law Suit (MP) 781 that
civil suit filed for permanent injunction against bank in relation to mortgaged
property claiming to be tenant, when proceedings under the Act has already been
initiated. The civil suit is hit by Section 34 (SERFAESI) Act, 2002, as proper
remedy was available under Section 17(4-A) of (SERFAESI) Act, 2002 and
therefore jurisdiction of Civil Court is barred.

3) Section 85 of the Waqf Act, 1995 bars jurisdiction of Civil Court,
Revenue Court and other authority with a non-obstante clause:

“No suit or other legal proceeding shall lie in any Civil Court,
Revenue Court and any other Authority in respect of any dispute,
question or other matter relating to any Waqf, Wagqf property or
other matter which is required by or under this Act to be
determined by a Tribunal.”

Hon’ble Supreme Court has settled law regarding bar of civil suit in case
of Rashid Wali Beg v. Farid Pindari and ors,. (2022) 4 SCC 414 that the basis of
the decision in Ramesh Gobindram v. Sugra Humayun Mirza Waqf, (2010) 8
SCC 726 was removed through an amendment under Act 27 of 2013 by including
the words “eviction of tenant or determination of rights and obligations of the
lessor and lessee of such property” in Section 83 (1) of the Act. After Amendment
Act 27 of 2013, even the eviction of a tenant or determination of the rights and
obligation of the lessor and lessee of such property, come within the purview of
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the Tribunal. In case the property is admitted to be Wagqf property, the mandate of
Sections 83 and 85 of the Act cannot be ignored by allowing plaintiff to seek
decree of permanent and mandatory injunction from Civil Court.

4) Section 257 of the M.P. Land Revenue Code, 1959 provides exclusive
jurisdiction of revenue authorities with a non-obstante clause:

“Except as otherwise provided in this Code, or in any other
enactment for the time being in force, no Civil Court shall entertain
any suit instituted or application made to obtain a decision or order
on any matter which the State Government, the Board, or any
Revenue Officer is by this Code, empowered to determine, dispose
of, and in particular and without prejudice to the generality of this
provision, no Civil Court shall exercise jurisdiction over any of the
following matters:-

For illustration, legal position on few are taken into consideration:

Hon’ble High Court has settled law in case of Bhagwandas v. Shriram
and ors,. 2010 (11) MPJR 26 that any claim to compel performance of any duty
imposed by this Code on any Revenue Officer or other Officer appointed under
MP Land Revenue Code, 1959 cannot be decided by the Civil Court and the
exclusive jurisdiction would rest in the Revenue Authorities. Joint reading of
Section 257 (Z-2) of M.P. Land Revenue Code, 1959 along with Section 115 and
116 of M.P. Land Revenue Code, 1959 clarify that Civil Court has no jurisdiction
to try a suit only for correction of wrong khasra entry. Tehsildar can decide the
dispute.

Hon’ble High Court has laid down in case of Mohanlal v. Rampratap,
2003 (1) MPHT 66 that the work relating to the measurement and demarcation of
boundary marks is work assigned to Revenue Officer and jurisdiction of Civil
Court is barred under Section 257 (g) r/w/s 129 of the M.P. Land Revenue Code,
1959.

Hon’ble Supreme Court has well settled in case of Beni Madhav Singh v.
Ram Naresh, (1998) 8 SCC 751 that a suit to challenge the scheme of
consolidation of holdings is barred but a suit for possession and injunction
claimed on the basis of title between two parties is maintainable.

Note- Plaintiff may file a civil suit for title declaration or for recovery of
possession on the basis of title without availing speedy remedy under
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Section 250 of M.P. Land Revenue Code, 1959. Such a civil suit is
maintainable and not barred by Section 257 MP Land Revenue Code,
1959. Jurisdiction of Civil Court is not barred in respect of question of
title. Om Prakash & Anr. v. Ashok Kumar and anr., 2013 (2) MPHT
494, where Hon’ble High Court relied on full bench decision of Ramgopal
v. Chetu 1976 JLJ 278, which is approved and affirmed by Hon’ble the
Supreme Court twice in Rohini Prasad and Ors. v. Kasturchand and
anr,. (2000) 3 SCC 668 & Hukum Singh (dead) by LRs. and ors., v. State
of MP (2005) 10 SCC 124.

Section 82(1) and 82 (e) of M. P. Co-operatives Societies Act, 1961
provides that:

“Save as provided in this Act, no Civil or Revenue Court shall have
any jurisdiction in respect of —

(a) the registration of a society or of byelaws or of an
amendment of a bye law;

(b)  the removal of a committee and management of the society
after such removal;

(c) any dispute, required to be referred to the Registrar or his
nominee or board of nominees;

(d) any matter concerning the winding up and the dissolution of
a society.”

82 “while a society is being wound up, no suit or other legal
proceeding relating to the business of such society shall be
proceeded with, or instituted against, the liquidator as such or
against the society or any member thereof, except by leave of the
Registrar and subject to such terms as he may impose”.

Hon’ble High Court has laid down in case of Bruhtakar Sahakari Sakh

Sanstha Maryadit, Mandsaur v. Bherulal, 2001 (3) MPHT 363 that question
whether any amount is due to the society from any of its member is exclusive
domain of the authorities empowered to decide the question under Section 84 of
the Act. Therefore, civil suit for recovery of due amount or suit filed for the
enforcement of charge or for challenging the proceedings for recovery of loan
would be touching the business of the society and would be barred under Section
82 of the Act.
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(6) Section 22 (1) of Sick Industrial Companies (Special Provisions) Act,
1985 provides for suspension of legal proceedings, contracts, etc. with a
non-obstinate clause that and Section 26 of the Act provides for bar of
Jurisdiction which are as under.

22(1).“Where in respect of an industrial company, an inquiry u/s 16
is pending or any scheme referred to u/s 17 is under preparation or
consideration or a sanctioned scheme is under implementation or
where an appeal u/s 25 relating to an industrial company is pending,
then notwithstanding anything contained in the Companies Act,
1956 (1 of 1956), or any other law or the memorandum and articles
of association of the industrial company or any other instrument
having effect under the said Act or other law, no suit for recovery
of money or for enforcement of any security against the industrial
company or of any guarantee in respect of any loans or advance
granted to the industrial company shall lie or be proceeded with
further, except with the consent of the Board or the Appellate
Authority, as the case may be”.

26. “No order passed or proposal made under this Act shall be
appealable except as provided therein and no Civil Court shall have
jurisdiction in respect of any matter which the Appellate Authority
or the Board is empowered by, or under, this Act to determine and
no injunction shall be granted by any Court or other Authority in
respect of any action taken or to be taken in pursuance of any
power conferred by or under this Act”.

Hon’ble Supreme Court has laid down in case of Ghanshyam Sarda v.
M/s Shiv Shankar Trading Company and ors., AIR 2015 SC 403 that Sick
Industrial Companies (Special Provisions) Act, 1985 is a complete Code in itself.
It gives complete supervisory control to the Board for Industrial and Financial
Reconstruction (BIFR) over the affairs of a sick industrial company. Therefore,
concluded that suit for declaration that company is no longer a sick company is
not maintainable.

(7) Sections 14 and 41 (e) of Specific Relief Act, 1963 provides for
reinstatement of employee:

Hon’ble Supreme Court has settled the legal position regarding
reinstatement of an employee and laid down in case of Maharashtra State
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Cooperative Housing Finance Corp. Ltd. v. Prabhakar Shivam Bhadonge
(2017) 5 SCC 623 that:

“If the employee of a Co-operative society claims a relief of
reinstatement, the Co-operative Court will have no jurisdiction to
entertain such a claim. Such a relief can only be granted by the
Labour Court or the Industrial Tribunal constituted under the
Industrial Disputes Act, having regard to the fact that special and
complete machinery for this purpose is provided under the
provisions of the Industrial Disputes Act. The jurisdiction of the
Civil Court stands ousted. This is so held by this Court consistently
in case of U.P. Warehousing Corporation Ltd. v. Chandra Kiran
Tyage, 1970 1 LLJ 32, Dr. S. Dutt v. University of Delhi, 1959
SCR 1236 and S. R. Tewari v. District Board, Agra, 1964 1 LLJ 1.

These observations are made on the premise that even if it is
accepted that the Co-operative Court established under the Act is a
substitute of a Civil Court, the jurisdiction of the Civil Court to
grant relief would not go beyond the jurisdiction which has been
vested in the Civil Court. When admittedly the Civil Court does
not have jurisdiction to grant any such relief and its jurisdiction is
barred in view of the law laid down in the aforesaid judgment, as a
fortiori, the jurisdiction of the Co-operative Court shall also stand
barred. Further clarified that Contract of personal services is not
enforceable under the common law. Section 14 r/w/s 41(e) of the
Specific Relief Act 1963, specifically bars enforcement of such a
contract. It is for this reason the principle of law which is well
established is that the Civil Court does not have the jurisdiction to
grant relief of reinstatement, as giving of such relief would amount
to enforcing the Contract of personal services. However, as laid
down in the cases referred to above, and also in Executive
Committee of Vaish Degree College, Shamli & ors. v. Lakshmi
Narain & ors., (1976) 2 SCC 58, there are three exceptions to the
aforesaid rule, where the Contract of personal services can be
enforced:

(a) in the case of a public servant who has been dismissed from
service in contravention of Article 311 of the Constitution
of India;
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(b) in the case of an employee who could be reinstated in an
industrial adjudication by the Labour Court or an
Industrial Tribunal; and

(c) in the case of a statutory body, its employee could be
reinstated when it has acted in breach of the mandatory
obligations imposed by the statute.

Even when the employees falling under any of the aforesaid three
categories raise dispute qua their termination, the Civil Court is
not empowered to grant reinstatement and the remedy would be,
in the first two categories, by way of writ petition under Article
226 of the Constitution or the Administrative Tribunal Act, as the
case may be, and in the third category, it would be under the
Industrial Disputes Act. An employee who does not fall in any of
the aforesaid exceptions cannot claim reinstatement. His only
remedy is to file a suit in the Civil Court seeking declaration that
termination was wrongful and claim damages for such wrongful
termination of services.”

(8) Section 15 of the Railway Claims Tribunal Act, 1987 bars jurisdiction of
Civil Court with a non-obstante clause that:

“On and from the appointed day, no Court or other
Authority shall have, or be entitled to, exercise any
jurisdiction, powers or Authority in relation to the matters
referred to in sub-sections (1), (1A) & (1B) of Section 13.”

Note:- Section 13 empowers Railway Claim Tribunal to entertain such claim.

Hon’ble High Court of Madhya Pradesh has laid down in case of Union of
India and anr. v. M.P. State Electricity Board, 2011 (1) MPLJ 540 that clause
(b) of sub-section (1) of section 13 of the Railway Claims Tribunal Act, 1987
clearly empowers the claims tribunal to entertain the claim in respect of the
refund of any freight paid in respect of animals or goods entrusted to the railway
administration to be carried by the Railway. This being so, the jurisdiction of
Civil Court to entertain the suit for refund of freight stands excluded by virtue of
Section 15 of the said Act.

The list is not exhaustive. In other cases same principle, as discussed
above may be taken into consideration.
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Suits Impliedly barred
(1)  Sections 7, 8 and 9 of the Indian Treasure Trove Act, 1878:

In case of Azizuddin Qureshi v. State of M.P., ILR (2011) MP 978, the
Hon’ble Court has considered the facts of the case and after going through the
scheme of the Act, held that the jurisdiction of Civil Court is barred in treasure
Trove cases.

The facts of the case need to be considered. It is undisputed fact that in the
course of the inquiry either under Section 7 or 8 of the Act, no direction to file
civil suit was given by the Collector to the appellant, by adjourning the case. On
the other hand, after holding the inquiry by virtue of earlier part of Section 9 of
the Act such treasure was declared to be the ownerless property and by virtue of
later part of Section 9, such order is made appealable under the Act.

On going through the entire provision and the scheme of the aforesaid Act
1878, it appears to be a complete Code to resolve all the questions relating to the
treasure trove property and in such premises unless specific direction or
observation is given by the Collector under Section 8 of the Act to the party to
approach the Civil Court to get decided the title by adjourning the case, the Civil
Court did not have any jurisdiction to entertain the civil suit in the matter.

(2) Section 10 of the Urban Land (Ceiling and Regulation) Act, 1976:

Hon’ble Supreme Court has settled in case of State of M.P. v. Ghisilal,
AIR 2022 SC 275 that the Urban Land (Ceiling and Regulation) Act, 1976 is a
self-contained Code. Various provisions of the Act make it clear that if any order
is passed by the competent authority, there is provision for appeal, revision before
the designated appellate and revisional authorities. In view of such remedies
available for aggrieved parties, the jurisdiction of the Civil Courts to try suit
relating to land which is subject-matter of ceiling proceedings, stands excluded by
implication. Civil Court cannot declare, orders passed by the authorities under the
ULC Act, as illegal or non est. More so, when such orders have become final, no
declaration could have been granted by the Civil Court. In this regard reference
may be made to the judgment of this Court in the case of Competent Authority,
Calcutta, under the Urban Land (Ceiling and Regulation) Act, 1976 and anr. v.
David Mantosh and Ors., (2020) 12 SCC 542.

3) Section 4 and 6 of the Land Acquisition Act, 1894:

Hon’ble Supreme Court in case of H.N. Jagannath & Ors. v. State of
Karnataka and ors. AIR 2017 SC 5805, referred previous judgment of Bangalore
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Development Authority v. Brijesh Reddy and anr., (2013) 3 SCC 66, wherein it
has been laid down that:

“It is clear that the Land Acquisition Act is a complete Code in
itself and is meant to serve public purpose. By necessary
implication, the power of the Civil Court to take cognizance of the
case under Section 9 CPC stands excluded and a Civil Court has
no jurisdiction to go into the question of the validity or legality of
the notification under Section 4, declaration under Section 6 and
subsequent proceedings except by the High Court in a proceeding
under Article 226 of the Constitution. It is thus clear that the Civil
Court is devoid of jurisdiction to give declaration or even bare
injunction being granted on the invalidity of the procedure
contemplated under the Act. The only right available for the
aggrieved person is to approach the High Court under Article 226
and this Court under Article 136 with self-imposed restrictions on
their exercise of extraordinary power.”

(4) Permanent Lok Adalat under Section 22 D of Legal Services Authority
Act, 1987 (Chapter- 6A):

Hon’ble Supreme Court has settled in case of United India Insurance
Company Limited v. Ajay Sinha and anr. (2008) 7 SCC 454 :

“The Permanent Lok Adalat, in terms of Section 22-D of the
Act, while conducting conciliation proceedings or deciding a
dispute on merit is not bound by the provisions of the Code of
Civil Procedure, 1908 and the Indian Evidence Act, 1872 but
guided by the principles of natural justice, objectivity, fair play,
equity and other principles of justice. Section 22-E of the Act
makes an Award of Permanent Lok Adalat to be final and
binding on all the parties, which would be deemed to be a decree
of a Civil Court. Jurisdiction of the Civil Court to call in
question any Award made by the Permanent Lok Adalat is
barred. It has the jurisdiction to transfer any Award to a Civil
Court and such Civil Court is mandated to execute the order as if
it were the decree by the Court.”

®)) Section 25 (B) of the Industrial Dispute Act, 1947 and Section 25 (F) of
the Industrial Dispute Act, 1947:

JOTI JOURNAL — APRIL 2023 — PART I 77



Hon’ble Supreme Court has settled in case of Milkhi Ram v. Himachal
Pradesh State Electricity Board, AIR 2021 SC 5025 that:

“When workmen files a civil suit challenging his termination on
basis of grounds covered under provisions of the Industrial Dispute
Act, 1947, the employer has right to raise jurisdictional objection
to proceeding before Civil Court. Civil Court lacks jurisdiction to
entertain a suit structured on the provisions of the Industrial
Dispute Act, 1947.”

(6) Section 18 of Micro, Small & Medium Enterprises Development Act,
2006

Hon’ble High Court of MP has settled in case of C.M.D. (EZ)
MPPKVVCL & anr. v. Sharad Oshwal, 2016 (2) MPLJ 384 that:

“Section 18 provides for reference to Micro and Small
Enterprises Facilitation Council in case of any dispute with
regard to amount due. Such Council is empowered to conduct
conciliation or seek assistance for conciliation. Effective
alternate remedy is available. Therefore, jurisdiction of Civil
Courts is impliedly barred.”

The list is not exhaustive. In other cases same principle, as has been laid
down in finding out the exclusion of jurisdiction will be taken into consideration.

Important Legal Position

In case of South Delhi Municipal Corporation and anr. v. Today Homes
& Infrastructure (P) Ltd. and ors., (2020) 12 SCC 680 Hon’ble Supreme Court
has held that it is settled law that jurisdiction of the Civil Court cannot be
completely taken away inspite of either an express or implied bar. The Civil Court
shall have jurisdiction to examine a matter in which there is an allegation of non-
compliance with the provisions of the statute or any of the fundamental principles
of judicial procedure i.e. issues as to fundamental jurisdictional error may form
basis of civil suit, despite exclusion of jurisdiction of Civil Court.

Proper course

Hon’ble Supreme Court has settled proper course for person aggrieved
from any order passed by Court without jurisdiction, in case of Prakash Narain
Sharma v. Burmah Shell Cooperative Housing Society Ltd., (2002) 7 SCC 46,
wherein it was laid down that:
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“It will be a dangerous proposition to be laid down as one of laws
that any individual or authority can ignore the order of the Civil
Court by assuming authority upon itself to decide that the order of
the Civil Court is one by coram non judice. The appropriate course
in such case is for the person aggrieved first to approach the Civil
Court inviting its attention to the relevant provisions of law and
call upon it to adjudicate upon the question of its own jurisdiction
and to vacate or recall its order if be one which it did not have
jurisdiction in law to make. So long as this is not done, the order of
the competent Court must be obeyed and respected by all
concerned. A judicial order, not invalid on its face, must be given
effect to entailing all consequences, till it is declared void in a duly
constituted judicial proceedings”

Conclusion

1.

Civil Court has jurisdiction to try all suits of civil nature unless expressly
or impliedly barred, as mentioned in Section 9 of the Code.

There is a presumption that a Civil Court has jurisdiction to try all suits.
Presumption is always to be made in favour of existence of such
jurisdiction rather than exclusion. Ouster of Civil Court’s jurisdiction is
not to be readily inferred. Burden of proof lies on the party who alleges
that jurisdiction is barred.

The principles relating to issue of exclusion of jurisdiction of Civil Court
has been settled in case of Dhulabhai (supra). As has been laid down, the
examination of the scheme of the particular Act to find out the adequacy
or sufficiency of remedies provided may be relevant but is not decisive to
sustain the jurisdiction of Civil Court, in case where there is express bar of
jurisdiction of Court. However, it becomes necessary and result of enquiry
may be decisive, where there is no express exclusion of the jurisdiction of
the Court.

Suit is barred in respect of any particular cause of action, if its institution
is precluded by rules provided in the Code itself, as per Section 12 CPC.
Certain suits are expressly barred in statutes whereas few are impliedly
barred.

Jurisdiction of Civil Court cannot be completely taken away inspite of
either an express or implied bar. Despite exclusion of jurisdiction of Civil
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Court, Civil Suit may be filed to examine matters in which there is an
allegation of non-compliance of the provisions of the statutes or any
fundamental principles of judicial procedure. Dhulabhai (supra) & South
Delhi Municipal Corporation and anr. (supra) may be referred.

6. No one can ignore the order of Civil Court by assuming authority upon
itself to decide that the order of Civil Court is one without jurisdiction. A
judicial order, not invalid on its face, must be given effect, till it is
declared void. The proper course is that the aggrieved person has to
approach the Civil Court inviting its attention to the objection and to
adjudicate the question of jurisdiction to vacate or recall its order, as has
been laid down in Prakash Narain Sharma (supra).

“A Judge in the Indian system has to be regarded as failing to
exercise its jurisdiction and thereby discharging its judicial duty, if
in the guise of remaining neutral, he opts to remain passive to the
proceedings before him. He has to always keep in mind that ‘every
trial is a voyage of discovery in which truth is the quest’. In order to
bring on record the relevant fact, he has to play an active role; no
doubt within the bounds of the statutorily defined procedural law.”

- Dr Dalveer Bhandari, J. in Maria Margarida Sequeira
Fernandes v. Erasmo Jack de Sequeira, (2012) 5 SCC 370, para 30
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ANALYSIS OF THE PROBATION OF OFFENDERS ACT, 1958

- Institutional Article

“Hate the offence but not the offender” - Mahatma Gandhi

It can be gathered from the above thought as propounded by Mahatma
Gandhi, that it is the crime which is to be hated and not the accused. The rationale
is that the accused should be protected and readjusted into the mainstream of the
society after undergoing reformation. Lately, in the light of In Re: Policy strategy
for grant of bail Suo Motu Writ Petition (crl.) No. 4/2021 a lot of emphasis is
being laid on the proper application of this law. It is in this backdrop that this
article proposes to highlight the intricacies of Probation of Offenders Act, 1958
(hereinafter referred to as Act).

Meaning of Probation

“Probo” is a Latin word, the meaning of which is “I prove my worth” i.e.
to examine if the accused can live in a free society without breaking the law.
“Probatio” means “test on approval”. Black’s law dictionary defines Probation as
the act of proving. Hence, it can be gathered that probation means a period of
proving or trial. Probation discharges a person subject to commitment by the
suspension of sentence. Where an accused is found guilty of committing an
offence then, considering the circumstances of the case and the character of the
accused, the Act emphasizes that probation can be considered as an alternative to
imprisonment and fine. The concept behind probation is that when an accused
comes in contact with fellow jail inmates then, there is a high likelihood of him,
getting affected by such company which eventually, leads to a deteriorated life for
the accused. Also, imprisonment decreases his chances of securing better job
prospects.

Historical evolution

Probation is not a new concept. From early 1800 to the present date,
probation has tried to reform, remake, remould the offenders into honest, good
and law-abiding citizens. In India, the main legal articulation to the reformatory
framework for the probation theory is found in procedural code. Initially, it was
The Children Act, 1908 which specifically enabled the court to discharge certain
guilty parties waiting on probation because of their good conduct. Probation law
was expanded further by the enactment in 1923 resulting in the Indian Jails
Committees Report (1919-1920). In 1931, the Government of India arranged a
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Draft Probation of Wrongdoers Bill and placed it before the then Provincial
Governments for their inputs.

Subsequently, a Bill on Probation of Offenders was introduced in Lok
Sabha on November 18, 1957. A Joint Committee was formed to consider the Bill
allowing for the release of prisoners on probation or after proper admonition and
related matters. On 25™ February 1958, the Joint Committee delivered its report to
Lok Sabha. In Parliament, the Probation of Offenders Act was adopted on the
advice of the Joint Committee. The object of the Act is to provide for the release
of offenders on probation or after due admonition and for matters connected
therewith.

Apart from this Act, the probation law finds mention in Criminal
Procedure Code as well. The analogous provision to deal with probation finds
place Section 562 of the Code of Criminal Procedure, 1898. After the amendment
in 1973, the probation was dealt with in Section 360 of the Code of Criminal
Procedure. Section 360 is summarized in the points below:

1. Any person who is not below twenty-one years and is convicted of a crime
for which the punishment is imprisonment for seven years or is convicted
for an offence punishable with fine;

2. Or any person who is below twenty-one years or if any women convicted
of an offence not punishable with imprisonment of life or death and no
previous conviction is proved against the offender;

3. And appears before the court, regardless of the circumstances in which he
has committed the offence, the court might release the offender on the
promise of good conduct.

The court might release him on entering the bond for good conduct and
peace instead of punishing the offender with imprisonment. The Hon’ble Supreme
Court discussed the intention of legislature behind introducing probation as an
alternative to sentencing, in the case of Jugal Kishore Prasad v. The State of
Bihar, 1973 SCR (1) 875, wherein it was stated that, “the aim of the law is to
deter the juvenile offenders from turning into obdurate criminals as a result of
their interaction with seasoned mature-age criminals in case the juvenile offenders
are sentenced to incarceration in jail.” It was also observed that the Act is in
accordance with the present trend of penology, which says that efforts must be
made to change and remold the offender. The notion is that modern criminal
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jurisprudence recognizes that no one is born criminal. It was acknowledged that a
good number of crimes are a result of socio-economic environment.

Provision regarding release of convict under the Act

Majorly, there are three provisions under which the law can be applied &
The Probation of Offenders Act, 1958 contains elaborate provisions relating to
probation of offenders, which are made applicable throughout the country. The
Act provides four different modes of dealing with youthful and other offenders in
lieu of sentence, subject to certain conditions. These include:—

(1) Release after admonition; (section 3)

(2) Release on entering a bond on probation of good conduct with or without
supervision, and on payment by the offender the compensation and costs
to the victim if so ordered, the courts being empowered to vary the
conditions of the bond and to sentence and impose a fine if he failed to
observe the conditions of the bond; (section 4)

3) Persons under twenty-one years of age are not to be sentenced to
imprisonment unless the court calls for a report from the probation officer
or records reasons to the contrary in writing; (Section 6)

Apart from the above three provisions, Section 12 of the Act holds
paramount importance as it mandates that the person released on probation shall
not suffer a disqualification attached to a conviction under any other law.

The above provisions are discussed in detail hereinunder.
Section 3: Admonition

Under the Act, a Court may instead of sentencing an accused, when found
guilty, may release him after due admonition. This provision has applicability on-

o section 379 or section 380 or section 381 or section 404 or section 420 of
the Indian Penal Code ; or

. any other offence punishable with imprisonment for not more than 2 years
or with fine or with both and no previous conviction is proved against him.

The provision also enumerates the factors to be considered such as nature of
offence and character of offender so as to release the accused after due
admonition. An explanation is also appended to the section wherein it has been
explained that the previous conviction against a person shall include any order
made against him under this section or that of section 4.
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Section 4: Release on Probation

Section 4 of the Act provides for the power of the court to release certain

offenders on probation of good conduct. In contrast to Section 3, Section 4 has a
wider scope for it is applicable for all the offence except for offences punishable
with death or imprisonment for life. Ingredients are mentioned herein-

The court by which the person is found guilty is of the opinion that,
having regard to the circumstances of the case, the nature of the offence
and the character of the offender may direct that the accused to be released
on his entering into a bond, with or without sureties.

The period of such probation can be maximum of 3 years.

This provision imposes a stringent probation period as the same can be
terminated on report of violation of any terms and conditions. The accused
in the meantime is expected to keep the peace and be of good behavior.

The section further requires that the offender or his surety has a fixed
place of residence or regular occupation in a place where the court
exercises jurisdiction.

It is expected that the court shall take into consideration the report, if any,
of the probation officer, concerned in relation to the case. However, it is
not necessary that the court has to act on the probation officers report. It
can also gather information from other source and on its own analysis.
Section 4 laid down that the court shall consider the report of the
Probation officer if any. It is not obligatory on the court to call for and
consider the report of the Probation officer in terms of Section 4(2).

The court may also require the offender to remain under the supervision of
a probation officer during a certain period if it thinks that it is in the
interests of the offender and of the public. It can also impose appropriate
conditions which might be required for such supervision.

In case, the court does specify such conditional release, it must require the
offender has to enter into a bond, with or without sureties, enumerating the
conditions. The conditions may relate to the place of residence, abstention
from intoxicants, or any other matter as the court thinks appropriate to
ensure that the crime is not repeated.

The non-obstante clause in Section 4 of the Act is a clear manifestation of
the intention of the legislatures that the provisions of the Act would have
effected notwithstanding any other law for the time being in force.
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. It is a general section under which the benefit is extended to the offenders
under 21 years of age and also offenders who are above 21 years of
age. Discretion is exercised by the court while giving the benefit of
probation to the offenders above 21 years of age. No reasons are to be
recorded when the benefit of probation is granted to the offenders above
21 years of age.

. Section 4 speaks of punishment and not of imprisonment. The court will
not punish him in any manner if on the facts it is satisfied that a particular
person guilty of the offenceof the nature enumerated in Section 4 should
be released on his entering into a bond. The word ‘punishment’, therefore,
is wide enough to comprehend both the punishment of imprisonment and
the punishment of a fine. Therefore, Section 4 empowers a court to remit
the fine also and on the plain wording of the section, it will be
unreasonable to contend that remission of the fine was not within the
competency of the court

. As per section 8 of the Act, the court may, on an application of probation
officer, may vary the conditions of the bond entered by the offender under
section 4.

. In case of violation of any condition imposed under section 4, the court

may under Section 9 of the Act, issue summons to the offender and his
surety or even, a warrant of arrest. This information regarding violation
can be given by probation officer or any other source. Only reason to
believe is enough to proceed under Section 9.

It is important to note that an order of release on probation comes into
existence only after the accused is found guilty and is convicted of the offence.
Thus, the conviction of the accused or the finding of the court that he is guilty
cannot be washed out at all because that is the sine qua non for the order of
release on probation of the offender. The order of release on probation of the
offender is merely in substitution of the sentence to be imposed by the court.

Section 6: Restriction on imprisonment of offenders under 21 years of age

Recently in, Lakhvir Singh and ors. v. State of Punjab and anr., (2021) 2
SCC 763, the Hon’ble Supreme Court dwelled upon the nature of this provision
and held that Section 6 provides that a court "must not" sentence a person under
the age of 21 years to imprisonment unless sufficient reasons for the same are
recorded, based on due consideration of the probation officer's report.”
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The provision was discussed in detail by Hon’ble Supreme Court in Jugal
Kishore Prasad v. State of Bihar 4 (1972) 2 SCC 633, wherein the Court held as
under:

“Modern criminal jurisprudence recognizes that no one is a
born criminal and that a good many crimes are the product of
socio-economic milieu. Although not much can be done for
hardened criminals, considerable stress has been laid on
bringing about reform of young offenders not guilty of very
serious offences and of preventing their association with
hardened criminals. The Act gives statutory recognition to
the above objective. It is, therefore, provided that youthful
offenders should not be sent to jail, except in certain
circumstances. Before, however, the benefit of the Act can be
invoked, it has to be shown that the convicted person even
though less than 21 years of age, is not guilty of an offence
punishable with imprisonment for life. This is clear from the
language of Section 6 of the Act.”

In Masarullah v. State of Tamil Nadu, (1982) 3 SCC 485, the Hon’ble
Supreme Court discussed the mandatory nature of the provision and held that in
case of an offender under the age of twenty one years on the date of commission
of the offence, the Court is expected ordinarily to give benefit of the provisions of
the Act and there is an embargo on the power of the Court to award sentence
unless the Court considers otherwise, having regard to the circumstances of the
case including nature of the offence and the character of the offender.

The relevant aspects while giving benefit under Section 6 of the Act are:

. The nature of offence;

° The character of the offender; and

J the surrounding circumstances as recorded in the probation officer's
report.

As for the computation of the age of 21 years, the Supreme Court
in Sudesh Kumar v. State of Uttarakhand, (2008) 1 SCC 111, reiterated
that relevant date to determine the age of accused for the purpose of benefit of
release on probation under Section 6 of the Probation of Offenders Act, 1958 is
the date of imposition of punishment by the trial Court and not the date of
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occurrence of the offence. That is to say, if on the date of the order of conviction
and sentence by the trial Court, the accused is below 21 years of age, the
provisions of Section 6 of the Act will apply.

For what offences Probation cannot be applied ?

Provisions of Probation of Offenders Act, 1958 usually cannot be applied
to the following offences:

Offences punishable with death or life imprisonment;
2. Heinous offences;

Anti-corruption Bureau cases (State of Gujarat v. V.A. Chauhan, AIR
1983 SC 359);

4. NDPS Cases (Vajja Srinivasu v. State of Andhra Pradesh, (2002) 9 SCC
620);

Section 304-A (Dalbir Singh v. State of Haryana, 2000 CriLJ 2283)
Kidnap and abduction (Devki v. State of Haryana, AIR 1979 SC 1948);

7. Habitual offenders (Kamroonissa v. State of Maharashtra, AIR 1974 SC
2117),

8. Cases wherein the activities impact the morals of society particularly of
the young [Uttam Singh v. The State (Delhi Administration), (1974) SCC
4 590].

Applicability of Probation law when minimum sentence has been imposed

It was in Ishar Das v. State of Punjab, (1973) 2 SCC 65, Hon’ble
Supreme Court reiterated that non-obstante clause in Section 4 of the Act
reflected the legislative intent that provisions of the Act have effect
notwithstanding any other law in force at that time. However, this judgement
pertains to The Prevention of Food Adulteration Act, 1954 and it’s applicability
came into question with regards to the other laws prescribing minimum sentence.

Hon’ble Supreme Court in Lakhvirsingh and ors. v. State of Punjab and
anr., (2021) 2 SCC 763 has further clarified this position and held that a more
nuanced interpretation on this aspect was given in CCE v. Bahubali (1979) 2
SCC 279, it was opined that the Act may not apply in cases where a specific law
enacted after 1958 prescribes a mandatory minimum sentence, and the law
contains a non-obstante clause. It is in this context, it was observed in State of
Madhya Pradesh v. Vikram Das, (2019) 4 SCC 125 that the court cannot award a
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sentence less than the mandatory sentence prescribed by the statute. Thus, the
benefits of the Act did not apply in case of mandatory minimum sentences
prescribed by special legislation enacted after the Act came into force.

Difference between Probation of Offenders Act 1958 and Section 360 CrPC

Hon’ble Supreme Court in Lakhanlal @ Lakhan Singh v. State of
Madhya Pradesh, (2021) 6 SCC 100 also highlighted the difference between the
Act and Section 360 CrPC by pointing the difference between the two provisions:

o The distinction is that under the 1958 Act, the Court is required to seek
report from the Probationary Officer before allowing an offender the
benefit of probation apart from satisfying other conditions, whereas there
is no such limitation while exercising the powers under Section 360 of
CrPC.

. While Section 12 of the Probation of Offenders Act states that a person
found guilty of an offence and dealt with under Section 3 or 4 of
the Probation of Offenders Act, shall not suffer disqualification, if any,
attached to the conviction of an offence under any law.

Power is discretionary

It is important to note that while granting the benefit under the Act, the
court shall take into consideration the nature of the offence. If the offence is not
trivial in nature, the court should not be lenient in granting such a benefit. Power
to release on probation is discretionary and has to be exercised in appropriate
cases.

Howsoever, it is noteworthy that the policy of the law is that where an
offence is an overly heinous then, grant of probation is ruled out as a matter of
law. The heinousness of the offence and its deleterious effect on the body politics,
is in the eye of law, “if not fundamental, a very relevant factor for the grant or
refusal of probation.”

Cost and compensation

Section 5 of the Probation of the Offenders Act, 1958 says that if any
person is released under Section 3 or Section 4 of this Act, even then the court
might order:

. The offender to pay compensation to the victim for the loss or the injury
occurred to him; or

. Cost of the proceeding as the court may think reasonable.
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The judgment of Hon’ble Patna High Court is relevant on the point of
quantum of compensation. In Rajeshwari Prasad v. Ram Babu Gupta, AIR 1961
Pat 19 wherein it was held that the amount of compensation is purely on the
discretion of the court to grant if it thinks it is reasonable in the case. Thus,
deciding the amount of compensation, it is solely the court’s discretion to require
payment and costs where it finds.

Report of probation officers

Section 7 of the Probation of the Offenders Act, 1958 deals with the clause
that the report of the probating officer is to be kept confidential. No Probation
Officer’s report is necessary to apply Section 3 of the Act but such report is must
under Section 4 of the Act. The Hon’ble Supreme Court in the case of State of
Madhya Pradesh v. Man Singh (2019) 10 SCC 161 has held that:

“Subsection (2) lays down that before making any order under sub-
section (1), the Court shall take into consideration the report of the
Probation Officer. This Court in a number of judgments has held
that before passing an order of probation, it is essential to obtain
the report of the Probation Officer concerned.”

Hence, before passing an order u/s 4, it is mandatory that the Court shall
call for report of the probation of officer.

Burden of proof

It is pertinent to note that the convicts have no indefeasible right to be
released. The right is only to be considered for release on license in terms of the
Act and the Rules. In Dasappa v. State of Mysore 1965 CrilLJ 372, it was held
that it is only when the court forms an opinion that the offender in a given case
should be released on probation of good conduct that it has to act as provided
by Section 4 of the Act. It was for the accused to have placed all the necessary
material before the court which could have enabled it to consider that the first
accused was an offender to whom the benefit of Section 4 would be extended.
Hence, the burden of proof lies on the accused to showcase that he deserves to be
released on probation.

Conclusion

To conclude, it can be said that the measure of alternative punishment i.e.,
probation and the objective of the theory of reformative punishment would be
achieved only if law pertaining to probation is given due weightage. Probation is
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an affirmation of the human inside every being and it must be given importance.
It would be of great benefit for a country like India, where the jails are often
overcrowded, with frequent human rights violations. In order to effectively utilize
the provisions of the Act, it is expected that at the time of pronouncement of
Judgement, the issue of probation be given proper attention. Due consideration
should be given to factors such as, circumstances of the case, mens rea, age of the
accused, defence taken, past conduct of the accused and gravity of the offence. As
per Criminal Jurisprudence, Justice has twin objectives that it should be
reformative for the accused and rehabilitative for the victims. Consequently, a
cautious approach is required when considering the point of extending the benefit
of the Act to the accused, so as to meet the ends of Justice.

Learning is an ornament in prosperity, a refuse in
adversity, and a provision in old age.

- Aristotle

Nothing in life is to be feared. It is only to be
understood.

- Marie Curie

All that we are is the result of what we have
thought. The mind is everything. What we think,
we become.

- Buddha
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LAW RELATING TO STATUTORY NOTICE U/S 80 CPC

Tanmay Singh,
I Civil Judge, Junior Division,
Shujalpur, Shajapur
Definition of Notice

For a layman coming to court, a notice is an information sent to him by
court about the case instituted against him. A person is said to have notice of a
fact, when he actually knows that fact, or when, but for willful abstention from an
inquiry or search which he ought to have made, or gross negligence, he would
have known it.

The Hon'ble Apex Court in CST v. Subhash & Co., (2003) 3 SCC 454 has
defined ‘notice’ in the following words-

"The term “notice” originated from the Latin word “notifia” which
means “a being known” or a knowing and is wide enough in legal
circle to include a plaint filed in a suit. Notice is making something
known, of what a man was or might be ignorant of before. And it
produces diverse effects, for, by it, the party who gives the same
shall have the same benefit, which otherwise he should not have
had; the party to whom the notice is given is made subject to some
action or charge, that otherwise he had not been liable to; and his
estate in danger of prejudice."

At present, the topic under consideration is ‘Statutory Notice’ under
section 80 of the Code of Civil Procedure Code, 1908 (herein after referred to as
Code). By way of this article being an efforts is made to do away with the
confusion as to the requirement of sending notice to the state or the public officer
before knocking the doors of the court.

Statutory Notice

Notices which are issued under the provisions of any law, Act and/or rules
and regulations, as prescribed by the legislature for the same, are known as
“Statutory Notices”. In other words, it can be said that a notice if given under
required or permitted statutory provision, is known as “statutory Notice”. The
factors, which are very necessary to follow during the course of issuance of
Statutory Notice are as follows:-
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1) The Notice must be given by the party by whom the statutory provision
requires it to be given;

2) The Notice must be given to party to whom it is to be given under the
statutory provision in question;

3) The Notice must contain the particulars set out in the statutory provisions;
4) The Notice must follow the language of the statutory provision, as far as
possible;

5) If the Statute prescribes a particular form, that form should be adhered to;
6) The contents must be in conformity with the statutory requirements; and
7) The mode of service should be in conformity with the statutory provisions.
Civil Suit against the institution provided u/s 80 of the Code

Section 80 of the code provides that a suit cannot be instituted
Government or against a public officer in respect of any act done by such officer
in his official capacity until the expiration of two months after notice in writing
has been delivered to or left at the office of in case of a suit against the Central
Government where it relates to railway, the General Manager of that railway, in
case of a suit against any State Government, a Secretary to that Government or
the Collector of the district and in case of a public officer, delivered to him or left
at his office.

Contents/Requisites of Notice
The essential contents or requisites of a notice u/s 80 of the code are as under:

(1) whether the name, description and residence of the plaintiff are given so as
to enable the authorities to identify the person serving the notice;

(2) whether the cause of action and the relief which the plaintiff claims are set
out with sufficient particularity;

3) whether a notice in writing has been delivered to or left at the office of the
appropriate authority mentioned in the section; and

(4) whether the suit is instituted after the expiration of two months of service
of notice, and the plaint contains a statement that such a notice has been so
delivered or left.
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In construing the notice, the Court cannot ignore the object of the
legislature, viz. to give to the Government or the public servant concerned an
opportunity to reconsider its or his legal position. If on a reasonable reading of the
notice, the plaintiff is shown to have given the information which the statute
requires him to give, any incidental defects or irregularities should be ignored.

Rejection of suit in case of non-compliance of provisions of section 80(1) of
CPC

The provision for sending a statutory notice is mandatory and in case a
party fails to send notice as required under section 80(1) of the code, it would
result in dismissal of the suit unless it falls within the exceptions as provided in
the later provision of the section.

The Supreme Court in the case of State of Andhra Pradesh v. Gundugola
Venkata Suryanarayana Garu, AIR 1965 SC 11 observed that:

"The object of the notice under Section 80 is to give to the
Government or the public servant concerned an opportunity to
reconsider its or his legal position and if that course is justified to
make amends or settle the claim out of Court. The section is
imperative and must undoubtedly be strictly construed: failure to
serve a notice complying with the requirements of the statute will
entail dismissal of the suit."

Thus, in the light of the above judgement of the Apex Court, it is clear that
the notice required under section 80 of the Code must be strictly complied with
and has also held that failure to do so shall be a ground of dismissal of the suit.

Exception to the above Rule:

Section 80 sub-clause(2) provides for an exception to the above rule that a
suit to obtain an urgent or immediate relief against the government (including the
Government of the State of Jammu & Kashmir) or any public officer in respect of
any act purporting to be done by such public officer in his official capacity, may
be instituted, with the leave of the Court, without serving any notice as required
by sub-section (1); but the Court shall not grant relief in the suit, whether interim
or otherwise, except after giving to the Government or public officer, as the case
may be, a reasonable opportunity of showing cause in respect of the relief prayed
for in the suit.

JOTI JOURNAL — APRIL 2023 — PART I 93



Thus, from a bare reading of the above provision it is clear that if an
urgent or immediate relief against the government or public officer is claimed and
the relief is such that if the suit is not instituted then the purpose would be
defeated, if the court permits, then the suit may be instituted without the expiry of
two months but no relief shall be granted without hearing the government or the
public officer. The liberty given in the above provision is only in regard to the
institution of the suit.

No Dismissal of suit where the State is joined as a defendant under amended
provisions of Order 1 Rule 3-B or ordered by the court under Order 1 Rule
10 of CPC:

No suit shall be dismissed where in a suit or proceeding referred to in
Rule 3-B of Order 1 of CPC, the State is joined as a defendant or non-applicant or
where the court orders joinder of the State as defendant or non-applicant in
exercise of powers under sub-rule (2) of Rule 10 of Order 1, such suit or
proceeding shall not be dismissed by reason of omission of plaintiff or applicant
to issue notice under sub-section (1).

Introduction of new cause of action through amendment and notice u/s 80
CPC:

Once a cause of action is already disclosed in the previous notice and if
the plaint is further amended because of the facts not within the knowledge of the
plaintiff at the time of institution of the suit or for incorporating additional
grounds for cause of action disclosed, no fresh notice is required to be given. But,
where a new cause of action is introduced by way of an amendment, a fresh notice
under section 80 of the Code is required to be given and in case the party
introducing such a cause of action fails to send a fresh notice as required under the
statutory provision of law, the suit would not be maintainable for the purpose of
this newly added cause of action.

The Hon’ble Supreme Court in Bishandayal and Sons v. State of Orissa,
(2001) 1 SCC 555 has held as under:

“In our view, the finding in the impugned judgment that the suit
based on this claim was not maintainable is correct and requires no
interference. If a new cause of action is being introduced a fresh
notice under Section 80 CPC would be required to be given. The
same not having been given, the suit on this cause of action was
not maintainable.”
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Thus, from the above ratio, it is clear that where a new cause of action is
introduced, a fresh notice is required to be sent to the State Government or the
Public Servant informing about the newly introduced cause of action the suit in
which such amendment is incorporated would be non-maintainable.

Impleadment of State during pendency of suit and notice u/s 80 of the code:

Where the State Government or the Public Servant is added as a party
during the pendency of the suit and the State Government is a necessary party and
is not exempted from notice as per section 80(4) of the CPC, the suit is liable to
be dismissed for want of notice u/s 80 of the code.

The Allahabad High Court in Shri Ram v. Smt. Mullo, 1979 ALR (5) 374
(All) has held that:

“Where suit by plaintiff against auction purchaser of land from
Gaon Sabha was filed for possession and injunction but the State
Govt. was not impleaded as party though it was a necessary party
and notice u/s. 80 CPC was not issued to State Govt. and no
exemption from notice was obtained, it has been held that suit was
not maintainable for want of notice u/s 80 CPC.”

Thus, in the light of the above judgment of the High Court of Allahabad
also it is clear that where the State is added as a party during the pendency of the
suit, a notice is required to be served as per section 80 of the Code and if no
notice is sent or no exemption is granted then the suit is liable to be not
maintainable for want of notice.

Suit filed before expiration of two months next after notice u/s 80 CPC, not
maintainable:

The mandatory period which is provided by law for filing of the suit after
service of notice u/s 80 of the code is two months from the date when the notice is
served to the concerned authorities. The period from which the calculation would
start is the date on which the notice is delivered. The case of Bihari Chowdhary v.
State of Bihar, (1984) 2 SCC 627 is worth perusing in this regard, the relevant
extract is as under:

“It must now be regarded as settled law that a suit against the
Government or a public officer, to which the requirement of a prior
notice under Section 80 CPC is attracted, cannot be validly
instituted until the expiration of the period of two months next
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after the notice in writing has been delivered to the authorities
concerned in the manner prescribed for in the section and if filed
before the expiry of the said period, the suit has to be dismissed as
not maintainable.”

Thus, it is clear that where a party is desirous of filing a suit against the
State Government and exemption is not granted then there is a requirement that
the party let the statutory period of two months expire before instituting a suit lest
the suit is liable to be dismissed as not-maintainable.

Effect of error or defect in the notice:

If the notice is clear enough to communicate the just claim of the plaintiff
on reasonable reading of the notice and the plaintiff has mentioned all the
information as the statute requires him to provide, then any incidental defects or
errors may be ignored. The Supreme Court in Gundugola Venkata
Suryanarayana (supra) has held that:

“The section is imperative and must undoubtedly be strictly
construed: failure to serve a notice complying with the
requirements of the statute will entail dismissal of the suit. But the
notice must be reasonably construed. Every venial error or defect
cannot be permitted to be treated as a peg to hang a defence to
defeat a just claim.”

The purpose is to convey to the Government that a suit is going to be filed
in the court against it and the State has two months to solve the dispute which has
arisen. If the notice is amply clear on the cause of action and the relief claimed
then minor defects and errors can be over looked.

Second notice u/s 80 CPC not required after withdrawal of first suit under
Order 23 r 1 CPC:

Where the suit is filed against Government after notice is duly issued u/s
80 of the code and thereafter, the same is withdrawn by the plaintiff under Order
23 Rule 1 of CPC with the permission of court to file fresh suit based on the same
cause of action, fresh notice u/s 80 CPC before the institution of the second suit is
not necessary. The above was observed by the Supreme Court in Amar Nath
Dogra v. Union of India, (1963) 1 SCR 657 that:

“We do not consider that there is much substance in the first
objection we have set out above. If the plaint which is being
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considered by the Court has been preceded by a notice which
satisfies the requirements of Section 80 of the Civil Procedure
Code, then the fact that before the plaint then under consideration,
there had been another plaint which had been filed and withdrawn
cannot, on any principle, be held to have exhausted or extinguished
the vitality of the notice issued.”

The suit which was withdrawn after the court granted permission to file a
fresh suit on the same cause of action then the notice served before the institution
of the suit withdrawn cannot be said to have lost its value. The plaintiff cannot be
expected to serve another notice and wait for two months before the institution of
the suit as the State is already aware about the cause of action of the suit
withdrawn and the suit freshly instituted. However, as discussed earlier, if a new
cause of action is added then fresh notice is required to be served.

Notice when suit instituted against the State as well as Public Officer:

When a suit is instituted by the plaintiff against the State and a public
officer and when notice u/s 80 of the code is served upon the Sate Government
and no notice is served on the public servant in the same suit then in such a case
suit is not liable to be dismissed for want of notice u/s 80 of the code. since the
State Government has already been served a notice and the public servant is an
agent of the State Government The Supreme Court has observed the above
proposition in Ghulam Rasool v. State of J&K, (1983) 4 SCC 623 to the
following tune:

“Once notice was issued to the State under Section 80 of the Code
of Civil Procedure there could really be no force in the stand of the
Block Development Officer that he had no notice. The suit as
framed was one against the State and the Block Development
Officer had been impleaded as the State's agency of interference
with the plaintiffs' possession.”

Person issuing notice and person filing the suit must be the same:

Person issuing notice to Government u/s 80 of the code and the person
who files the suit must be essentially the same. But if the person issuing the notice
is well identifiable with the person filing the suit (as in the case of proprietor of a
firm and the firm itself as plaintift), then the notice issued by the proprietor in the
name of the firm will not be defective or invalid.
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However, if the State Government is sufficiently informed that the person
filing the suit and the person or body sending the notice is the same person then
the notice cannot be said to be painted with faults.

Requirement as to notice under section 80 CPC where defendant is a
Corporation etc:

Corporations like U.P. State Handloom Corporation, Electricity Board or
Food Corporation of India or any other Statutory Corporation are instrumentality
of Government for the purposes of ‘State’ within the meaning of Article 12 of the
Constitution. It nevertheless would not answer description of ‘Government’ as
understood in law. For the above position, the judgment of Allahabad High Court
as pronounced in U.P. State Handloom Corporation Ltd. v. Prem Sagar Jaiswal,
2008 (6) ALJ 150 (All)(L.B.) is worth perusing.

Whether notice is necessary even when no relief is claimed against the
Government?

Hon’ble Bombay High Court in Chandrakant Govind Deshmukh v. The
State of Maharashtra, AIR 1970 Bom 301 has held as under:

“The view taken by us finds support in the decision of the Calcutta
High Court reported in Mrs. Manilaxmi v. Hindusthan Co-
operative Insurance Society Ltd., AIR 1962 Cal 625. In that case
the learned Judge held that Section 80 specifically provides that the
person giving notice must state, inter alia, his cause of action and
the relief which he claims. As no cause of action against the
Government or against the public officer is stated and as no relief
is claimed against them personally, notice under Section 80 of the
CPC was not necessary. It may also be stated that certain
observations of their Lordships of the Privy Council in Revati
Mohan v. Jatindra Mohan, AIR 1934 PC 96 lend support to the
view taken by us. In that case the matter arose out of a suit filed by
a mort-agee to enforce his mortgage which had been executed by
the manager of the estate appointed under the Bengal Tenancy Act.
As monies were not paid a suit was instituted against the manager
who was a public officer. No notice under Section 80 had been
given to him. The view taken by the High Court was that notice
under Section 80 was necessary. When the matter came before
their Lordships they held that no notice was necessary and allowed
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the appeal. The rule laid down by their Lordships has been well
summarized in the placitum in the following Words;

“In a suit against a public officer it is only where the plaintiff
complains of some act purporting to have been done by him in his
official capacity that notice is enjoined. But where a mortgagee
sues upon a mortgage executed by the former manager under
Section 95 of the Bengal Tenancy Act, and the mortgage imposes
no personal liability upon the manager, but merely provides that if
payment be not made the mortgagee would be entitled to realise
his dues by sale through the Court and the mortgagee makes no
claim against the manager personally such a suit is not within the
ambit of Section 80 and no notice of suit is required.”

“Thus the test laid down by their Lordships is whether any relief is
asked personally against the Government or a public officer and
this is the test for determining whether notice under Section 80 is
required to be (given or not. If relief is asked personally against the
Government or a public officer notice under Section 80 is
necessary. If no relief personally against them was asked no notice
is necessary. As already pointed out no relief is claimed personally
either against the State Government or the Registrar in the suit
under Section 8 of the Act and therefore no notice under Section 80
of the CPC was required to be given.

It is not necessary to deal in detail with the decision of the Division Bench
of this Court and other two decisions which have taken, the same view. In the case
before the Division Bench, there was no dispute between the parties and the
Division Bench proceeded on an assumption that notice under Section 80 was
necessary in a suit filed against the respondent. The point has not been discussed
nor any finding has been recorded that notice is required. In the decision of the
Single Judge, the fact that the plaintiff is required to state the relief which he
claims against the Government or a public officer and the object of Section 80
have not been considered. For reasons, stated above we held that no notice under
Section 80 of the CPC is required to be given to the State Government, or the
Registrar, prior to the institution of a suit under Section 8 of the Act. In the result,
we answer the question framed in the negative. We allow the appeal with costs
and set aside the judgment appealed against and send the case back to the Trial
Court for disposal in accordance with law.”
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Therefore, on perusal of the above ratio laid down by the Hon’ble Bombay
High Court, it is clear that the real test to identify the requirement of notice is to
check whether any relief is claimed personally against the Government or a public
servant. If relief is claimed then notice u/s 80 of the Code is required and if no
relief is claimed then notice is not required.

Necessity of notice after allowing of application under section 80(2) CPC

After the court has allowed the application of the plaintiff under section
80(2) CPC then no notice required to sent to the State or public officer as
provided u/s 80. In other words, section 80(2) allows the plaintiff to institute a suit
without serving notice to the state. The above proposition was discussed by the
Apex Court in State of A.P. v. Pioneer Builders, (2006) 12 SCC 119 which is as
under:

“Thus, from a conjoint reading of sub-sections (1) and (2) of
Section 80, the legislative intent is clear, namely, service of notice
under sub-section (1) is imperative except where urgent and
immediate relief is to be granted by the court, in which case a suit
against the Government or a public officer may be instituted, but
with the leave of the court. Leave of the court is a condition
precedent. Such leave must precede the institution of a suit without
serving notice. Even though Section 80(2) does not specify how
the leave is to be sought for or given, yet the order granting leave
must indicate the ground(s) pleaded and application of mind
thereon.”

Consequences of registering suit without deciding application under 80(2)

Section 80 of the code does not prescribe any form or manner in
which leave of court for institution of the suit under section 80(2) of CPC without
notice under sub-section 1 has to be granted. Yet, the court granting leave must
indicate the grounds pleaded and there must be application of mind by the court in
granting leave to institute suit without serving notice as per section 80(1) CPC.
The Supreme Court has held in State of Kerala v. Sudhir Kumar Sharma, (2013)
10 SCC 178 that:

“We reiterate that till the application filed under Section 80(2) CPC
is finally heard and decided, it cannot be known whether the suit
filed without issuance of notice under Section 80(1) CPC was
justifiable. According to the provisions of Section 80(2) CPC, the

JOTI JOURNAL — APRIL 2023 — PART I 100




court has to be satisfied after hearing the parties that there was
some grave urgency which required some urgent relief and
therefore, the plaintiff was constrained to file a suit without
issuance of notice under Section 80(1) CPC. Till arguments are
advanced on behalf of the plaintiff with regard to urgency in the
matter and till the trial court is satisfied with regard to the urgency
or requirement of immediate relief in the suit, the court normally
would not grant an application under Section 80(2) CPC. We,
therefore, come to the conclusion that mere filing of an application
under Section 80(2) CPC would not mean that the said application
was granted by the trial court.

The trial court ought to have heard and decided the application
filed under section 80(2) CPC before hearding an application under
Order 7 Rule 11 CPC”

The facts in the above case are such that an application under section 80(2)
of the Court was filed by the plaintiff and another application under section 151
was filed for extension of time for payment of court fees which was allowed by
the court. The defendants filed an application under Order 7 Rule 11 praying that
the suit be rejected for non-compliance of notice under section 80. The same was
rejected and the order of trial court was affirmed by the High Court in terms that
since the court has proceeded it was presumed that the application u/s 80(2) was
granted. The Hon’ble Apex Court has held that the application u/s 80(2) of CPC
must be decided by the Court and set aside the order of the trial court rejecting the
order under Order 7 Rule 11 and directed the concerned court to first decide the
application u/s 80(2) of the Code.

Consequently, it is clear on the reading of the above citation that whenever
an application u/s 80(2) of the code is filed a reasoned order must be passed by
the court. Without deciding the application u/s 80(2) of the Code, the Court must
not proceed. If the trial court proceeds with the trial without deciding the
application under section 80(2) of the Code, it may be a ground of rejection of suit
for the want of compliance of statutory provision provided u/s 80 of the Code.

Objection as to notice - Who can take?

It is fairly settled proposition that the objections as to notice can be raised
by the defendants for whose benefit such notice was introduced in law. It can be
better understood from an example that where a suit is instituted conjointly

JOTI JOURNAL — APRIL 2023 — PART I 101



against a private person and the State Government and the suit is proceeded ex
parte against the State Government then the private party has no right to object
that whether any notice was sent u/s 80 of the Code or whether the compliance of
statutory period of two months was done by the party or not. It is for the benefit of
the State Government and thus only State Government can raise objection for
want of notice. The cases which can be referred for the above proposition are
Gaja v. Dasakoeri, AIR 1964 All 471 and Karthiayani Pillai v. Neelacanta Pillai
Raman Pillai and ors. 1968 KLT 838 and also, Hari Sinha @ Hari Prasad Singh
v. Gurupad Sambhav Ram, Chief Trustee, Baba Bhagvan Ram Avdhut Trust
Bramha Nishthalay, Sogda and ors., 2018 (1) MANISA 61 (CG) wherein it has
been held that a party who does not accrue right to notice cannot challenge a suit
on the ground of want of notice.

Waiver of notice

The party for whose benefit the provision for sending notice is provided
under the law may either expressly or by actions waive of the requirement of
notice. The Hon’ble Apex Court in Bishandayal (supra) has held that:

“There can be no dispute to the proposition that a notice under
Section 80 can be waived. But the question is whether merely
because in the amended written statement such a plea is not taken
it amounts to waiver. This contention was argued before the
appellate court. Even otherwise, we find that in the suit itself Issue
4 had been raised as to whether or not there was a valid and
appropriate notice under Section 80. Such a point having been
taken in the original written statement and an issue having been
raised, it was not necessary that in the amended written statement
such a plea be again taken.”

In the recent judgment of Hon’ble High Court of Madhya Pradesh in
Managing Director Corporation Lamta Project Balaghat, Tehsil and District
Balaghat (Madhya Pradesh) v. Bhejanlal (dead) S/O NaruPawar through his
Legal Representatives and ors. S.A.NO 1551/2020 has held that:

“Thus, it is clear that the basic purpose of the notice under Section
80 of CPC is to give an opportunity to the State and its
functionaries to resolve the dispute thereby saving the valuable
time and money of the State. However, it is a procedural law.
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Although, provision of Section 80 of CPC is mandatory but it can
be waived by the defendants.

If the written statement filed by the defendants is considered, then
it is clear that no objection was raised before the Trial Court. Even,
the said objection has been raised for the first time during the
course of arguments only. 18. Be that as it may.

Since the requirement of Section 80 of CPC can be waived by the
defendants and by not having raised the same in the written
statement, this Court is of the considered opinion that once the
defendants have waived the requirement of Section 80 of CPC, the
respondents cannot be non-suited on the ground of premature
nature of suit.”

Thus, from the perusal of the above citations it is clear that that such a
notice as required by the law u/s 80 can be waived by the party for whose benefit
the notice was required to be sent. Such waiver can be either express or implied
by not raising an objection as to want of notice.

Conclusion

It can be inferred from the above discussions that the requirement of
notice u/s 80 of the Code is a mandatory provision and no suit against the State or
public officer can be instituted until notice as contemplated u/s 80(1) CPC is
given and the statutory period of two months has lapsed from the date of delivery
of notice. The party may apply for leave of the court to institute a suit where
urgent relief is required without serving the notice to the concerned Government
or public officer. In such a case, the Court may pass a reasoned order and allow
the party to institute a suit without sending notice as contemplated u/s 80 of the
Code. However, it is pertinent to note that no relief shall be granted unless
opportunity of hearing is extended to the concerned State Government or the
Public officer to put forth its case.
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If I have the belief that I can do it, I shall surely
acquire the capacity to do it even if I may not
have it at the beginning.

- Mahatma Gandhi
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38.

PART-II |
NOTES ON IMPORTANT JUDGMENTS

BENAMI TRANSACTIONS (PROHIBITION) ACT, 1988 — Section

43) (a)

(i) Benami transaction — Burden of proof — Lies on the one who
alleges transaction to be benami.

(ii) Circumstances which can be taken as a guideline to determine
the nature of transaction — Principle reiterated.

9T SaeR (Tfome) ST, 1988 — ©IRT 4 (3) (@)

(i) 99 HHAER — 9gd P MR S U W BT §, S HAIER BT
I BT SIS HRaAT 7

(i) HATER P TG 0 1 =g IRRefT 52 arfeeie @ wu
# AR ¥ foram &1 waar & — Rigia srevmEn |

Pushpalata v. Vijay Kumar (dead) through L.Rs. and ors.

Judgment dated 05.09.2022 passed by the Supreme Court in Civil

Appeal No. 4078 of 2022, reported in 2023 (1) MPLJ 305 (SC)
(Three Judge Bench)

Relevant extracts from the judgment:

The court’s approach in cases, where the claim is that a property or set of

properties, are benami, was outlined, after considering previous precedents,
in Binapani Paul v. Pratima Ghosh, (2007) 6 SCC 100, where this court cited
with approval extracts from Valliammal (D) by LRS. v. Subramaniam and ors.,
(2004) 7 SCC 233:

“Burden of proof as regards the benami nature of transaction was
also on the respondent. This aspect of the matter has been
considered by this Court in Valliammal (supra) wherein a Division
Bench of this Court held:
"This Court in a number of judgments has held that it is well
established that burden of proving that a particular sale is
benami lies on the person who alleges the transaction to be a
benami. The essence of a benami transaction is the intention of
the party or parties concerned and often, such intention is
shrouded in a thick veil which cannot be easily pierced
through.
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But such difficulties do not relieve the person asserting the transaction to
be benami of any part of the serious onus that rests on him, nor justify the
acceptance of mere conjectures or surmises, as a substitute for proof. Refer to
Jaydayal Poddar v. Bibi Hazra, (1974) 1 SCC 3, Krishnanand Agnihotri v. State
of M.P., (1977) 1 SCC 816, Thakur Bhim Singh v. Thakur Kan Singh, (1980) 3
SCC 72, Pratap Singh v. Sarojini Devi, 1994 Supp (1) SCC 734 and Heirs of
Vrajlal J. Ganatra v. Heirs of Parshottam S. Shah, (1996) 4 SCC 490. 1t has
been held in the judgments referred to above that the question whether a particular
sale is a benami or not, is largely one of the fact, and for determining the question
no absolute formulas or acid test, uniformly applicable in all situations can be
laid. After saying so, this Court spelt out the following six circumstances which
can be taken as a guide to determine the nature of the transaction:

(1) the source from which the purchase money came;
(2) the nature and possession of the property, after the purchase;
3) motive, if any, for giving the transaction a benami colour;

(4) the position of the parties and the relationship, if any, between the
claimant and the alleged benamidar;

(%) the custody of the title deeds after the sale; and (6) the conduct of the
parties concerned in dealing with the property after the sale. [Jaydayal
Poddari (supra)]

The above indicia are not exhaustive and their efficacy varies according to
the facts of each case. Nevertheless, the source from where the purchase money
came and the motive why the property was purchased benami are by far the most
important tests for determining whether the sale standing in the name of one
person, is in reality for the benefit of another.

39. CIVIL PROCEDURE CODE, 1908 — Section 11, Order 33 Rules 5 &

15-A and Order 7 Rule 11

(i) Application to sue as indigent person — Can be rejected on the
ground that suit is vexatious, barred by res judicata or on the
around of no cause of action — Observation confined to decision
of such application only.

(ii) Rejection of an application to sue as an indigent person —
Applicant may institute suit after paying requisite court fees —
However, defendant may object under Order 7 Rule 11 of the
Code on such grounds.
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Solomon Selvaraj and ors. v. Indirani Bhagawan Singh and

ors.
Judgment dated 02.12.2022 passed by the Supreme Court in Civil
Appeal No. 8885 of 2022, reported in 2023 (1) MPLJ 300 (SC)

Relevant extracts from the judgment:

From the scheme of Order 33 CPC, it emerges that the application under
Order 33 Rule 1 CPC seeking permission to sue as indigent person can be rejected
on the grounds mentioned in Order 33 Rule 5 CPC. It includes that the allegations
in the application would not show cause of action ...... or that the allegations
made by the applicant in the applications show that the suit would be barred by
law for the time being in force (Order 33 Rule 5(d) & (f) CPC). Identical question
came to be considered by this Court in the case of Kamu alias Kamala Ammal v.
M. Manikandan and anr., (1998) 8 SCC 522. While considering Order 33 Rule
5, CPC, it is observed and held that the application for permission to sue as an
indigent person has to be rejected and could not be allowed if the allegations in
the plaint could not show any cause of action.

Applying the law laid down by this Court in the aforesaid decision and
when having prima facie found that the plaint does not disclose any cause of
action and the suit is barred by res judicata, it cannot be said that the learned Trial
Court committed any error in rejecting the application to sue as indigent persons.

However, at the same time taking into consideration Order 33 Rule 15 and
I5A CPC and when the application to sue as indigent person is rejected and/or
refused, the Court may, while rejecting an application, under Order 33 Rule 15A
CPC grant time to the applicant to pay the requisite Court fee within such time as
may be fixed by the Court or extended by it from time to time and upon such
payment and on payment of cost referred to in Rule 15 within that time, the suit
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shall be deemed to have been instituted on the date on which the application for
permission to sue as an indigent person was presented, even considering Order 33
Rule 15 CPC on refusing to allow to sue as an indigent person which may be a bar
to any subsequent application of the like nature in respect of the same right to sue,
the applicant shall be at liberty to institute a suit in the ordinary manner in respect
of such right, therefore, taking into consideration Order 33 Rule 15A and Order
33 Rule 5 CPC, instead of remanding matter to the learned Trial Court to pass an
appropriate order granting the appellants — original applicants time to pay the
requisite court fee and now when the appellants have agreed to pay the requisite
court fees, we grant further four weeks’ time to the appellants — original
applicants to pay the requisite court fees and on payment of such court fees the
suit shall be deemed to have been instituted on the date on which the application
for permission to sue as an indigent person was presented. However, it is
observed that any observations made by the learned Trial Court and the High
Court that the suit is barred by res judicata and/or on no cause of action shall be
treated confine to deciding the application to sue as indigent person only.
However, at the same time it will be open for the defendants to file an appropriate
application to reject the plaint under Order 7 Rule 11 CPC and/or any other
application to reject the plaint and as and when such application is/are filed, the
same be considered in accordance with law and on its own merits without in any
way being influenced by any of the observations made by the High Court while
rejecting the application to sue as indigent persons.

40. CIVIL PROCEDURE CODE, 1908 — Section 104, Order 9 Rule 13 and

Order 43 Rule 1(d)

(i) EXx parte decree —Application filed for setting aside condonation
of delay — Need of proper examination as to whether ex parte
decree was justified and whether sufficient cause has been
shown for the delay has to be necessarily considered.

(ii) Remedy available against ex parte judgment and decree —
Either to file an application under Order 9 Rule 13 CPC or to
prefer an appeal before first appellate court — On refusal
under Order 9 Rule 13 of the Code, regular first appeal is
available under Order 43 Rule 1(d) CPC.
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Mohamed Ali v. V. Jaya and ors.
Judgment dated 11.07.2022 passed by the Supreme Court in Civil
Appeal No. 4113 of 2022, reported in (2022) 10 SCC 477

Relevant extract from the judgment:

Whether the revision application before the High Court under Article 227
of the Constitution of India can be said to be maintainable or not has not at all
been considered. Even otherwise, the remedy against an ex parte judgment and
decree available to the defendants was, either to file an application under Order
IX Rule 13 of CPC or to prefer an appeal before the First Appellate Court. The
defendants availed the first remedy by way of filing the applications under Order
IX Rule 13 of CPC. However, there was a huge delay of 1522 and 2345 days,
which was not condoned by the learned Trial Court.

Without expressing anything on whether the learned Trial Court was
justified in refusing to condone the delay, the High Court has simply set aside the
order passed by the learned Trial Court refusing to condone the delay in so far as
original defendant Nos. 2 to 4 are concerned. The High Court ought to have dealt
with and considered the question, whether, the learned Trial Court was justified in
refusing to condone the delay or not. There is no discussion at all on the order
passed by the learned Trial Court refusing to condone the delay.

Even otherwise and as observed hereinabove, against the ex parte
judgment and decree, the remedy by way of an appeal before the First Appellate
Court was available. Therefore, the High Court ought not to have entertained the
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revision application under Section 115 of CPC and under Article 227 of the
Constitution of India. The High Court ought not to have entertained such a
revision application challenging the ex parte judgment and decree. Once there
was a statutory alternative remedy by way of an appeal available to the
defendants, the High Court ought not to have entertained a writ petition or
revision application under Article 227 of the Constitution of India.

41. CIVIL PROCEDURE CODE, 1908 — Order 22 Rules 3 and 4
Abatement of suit/appeal — Multiple defendants/respondents as
co-owners or co-sharers of land - Non-substitution of legal
representatives after demise of some of the respondents during
pendency of appeal — Held, when the entire estate was represented by
original plaintiffs and co-sharers were joined as defendants as proper
parties and estate duly represented by surviving parties on record,
appeal cannot be dismissed as abated.

fafaer ufshar <dfear, 1908 — Mawr 22 99 3 U9 4

e /3l BT IWEA — A & Fe—WM AT Fe—WaR & ®d 3§ d
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yfaffea frar o afera 9+ <RfT 8ar @, a9 g & Suwfaa
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Delhi Development Authority v. Diwan Chand Anand and

ors.
Judgment dated 11.07.2022 passed by the Supreme Court in Civil
Appeal No. 2397 of 2022, reported in (2022) 10 SCC 428

Relevant extracts from the judgment:

As observed and held by this Court in the case of A. Vishwanathan Pillai
v. LAO, (1991) 4 SCC 17, the co-owner is as much an owner of the entire
property as a sole owner of the property. No co-owner has a definite right, title
and interest in any particular item or a portion thereof. On the other hand, he has
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right, title and interest in every part and parcel of the joint property. He owns
several parts of the composite property along with others and it cannot be said that
he is only a part owner or a fractional owner in the property. It is observed that,
therefore, one co-owner can file a suit and recover the property against strangers
and the decree would enure to all the co-owners. The aforesaid principle of law
would be applicable in the appeal also. Thus, in the instant case, when the original
plaintiffs — two co-owners instituted the suit with respect to the entire suit land
jointly owned by the plaintiffs as well as defendants nos. 9 to 39 and when some
of the defendants/respondents in appeal died, it can be said that estate is
represented by others — more particularly the plaintiffs/heirs of the plaintiffs and it
cannot be said that on not bringing the legal representatives of the some of the co-
sharers — defendants — respondents in appeal the appeal would abate as a whole.

42. CIVIL PROCEDURE CODE, 1908 — Order 22 Rules 3 and 5
Legal representative — Application filed on the basis of Will —
Entitlement of applicant whether by way of testamentary succession
or non-testamentary succession — If any enquiry is required to be
made, court can determine the question as provided under Order 22
Rule 5.

fafaer ufspar dfedr, 1908 — aMewr 22 99 3 wd 5
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R. Krsna Murtii v. R.R. Jagadesan
Judgment dated 21.07.2022 passed by the Supreme Court in Civil
Appeal No. 4832 of 2022, reported in AIR 2022 SC 3477

Relevant extracts from the judgment:

Leaving aside any other aspect of the matter, it is but apparent that the
appellant is admittedly the son of the deceased plaintiff. Thus, his entitlement,
whether by way of testamentary succession or non-testamentary succession, as
being the legal heir of the deceased plaintiff cannot be denied. That being the
position, the application made by him for substituting himself as the legal
representative of the deceased plaintiff could not have been declined by the Trial
Court.
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In this regard too, it would be relevant to point out that if any inquiry was
required to be made, the Trial Court could have adopted the course envisaged by
Rule 5 of Order XXII of the Civil Procedure Code, 1908 but, in any case, the
application made by the appellant could not have been dismissed altogether.

43. CIVIL PROCEDURE CODE, 1908 — Order 39 Rule 1 & 2
Temporary injunction — Refusal of — Plaintiffs are not the sole owners
of the suit property — Possession of suit property not prima facie
established — Prima facie case, balance of convenience and irreparable
loss, all these ingredients not found in favour of the plaintiff — Held,
the trial Court rightly rejected the application filed under Order 39
Rules 1 and 2.

Rifaer ufdear <fddr, 1908 — ameer 39 99 1 U9 2
el fAvemsT — AR fRA WFT — e Rus ok @
THAE WA T8l & — dIeUNd |uicd R UM gl U wRfud
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=it 3R 39 A\ 1 vd 2 sSfua & R fbar |

Bhagwantibai and ors. v. Rajendra Kumar

Order dated 08.03.2022 passed by the High Court of Madhya Pradesh
(Indore Bench) in Miscellaneous Petition No. 2993 of 2021, reported in
AIR 2022 MP 120

Relevant extracts from the order:

Prima facie, respondent/plaintiff is not sole owner of the suit property and
his possession of the suit property is not prima-facie established. He did not
produce any relevant document to establish that Annapurna Aata Chakki was
being run by him since last 30 years on the suit property, therefore, in view of the
above, respondent / plaintiff dies not deserve for any temporary injunction against
the petitioner.

In absence of prima facie case, if the temporary injunction is granted in
favour of the respondent/plaintiff, then the petitioners/defendants will suffer such
a irreparable loss, which cannot be compensated in terms of money, therefore,
prima-facie case, balance of convenience and irreparable loss, all these ingredents
are not found in favour of the respondent/plaintiff, therefore, the trial Court has
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rightly rejected the application filed under Order 39 Rule 1 and 2 of CPC filed by
the respondent/plaintiff.

44.

CIVIL PROCEDURE CODE, 1908 — Order 43 Rule 1(r) and Order
39 Rules 1 & 2

Interim injunction — Restrictions on power of Appellate Court —
Appellate court has an advantage of appreciating the view taken by
trial court and examining the correctness or otherwise thereof within
the limited area available — Appellate Court will not interfere with the
exercise of discretion of the court of first instance and substitute its
own discretion, except where discretion has been shown to have been
exercised arbitrarily or capriciously or perversely or where the court
has ignored the settled principles of law regulating grant or refusal of
interlocutory injunctions. [Wander Ltd. v. Antox India (P) Ltd, 1990
Supp SCC 727, followed]

fafaer ufoear wfear, 1908 — Qe 43 a9 1(]) T4 smeer 39 faH
192

saRm fvemsm — arficin <o @ wfdaa R ufisy — sy
IR & U faRer < gRT fod R gfedior 3 wRien e
IR Sucer HiffT &3 & Wik ST YEAT AT AT BT G HIA Bl
ITHR B — Al U™, R <o & faeer @1
el fAaPIOdR &1 91 WART fohar Tar o ufdee wu | yanT fear
™8 A i & genfia figldal &1 Sediud #R aR| fwrem
WHR I RABR B 8| (qrrsv fofics fawg velew 3iear (7)
ferfacs, 1990 verdie sgwred)

Shyam Sel and Power Limited and anr. v. Shyam Steel

Industries Limited
Judgment dated 14.03.2022 passed by the Supreme Court in Civil
Appeal No. 1984 of 2022, reported in (2023) 1 SCC 634

Relevant extracts from the judgment:

The hierarchy of the trial court and the appellate court exists so that the

trial court exercises its discretion upon the settled principles of law. An appellate
court, after the findings of the trial court are recorded, has an advantage of

JOTI JOURNAL — APRIL 2023 — PART II 63



appreciating the view taken by the trial judge and examining the correctness or
otherwise thereof within the limited area available. If the appellate court itself
decides the matters required to be decided by the trial court, there would be no
necessity to have the hierarchy of courts. As observed by this Court in Monsanto
Technology LLC v. Nuziveedu Seeds Ltd., (2019) 3 SCC 381, the appellate court
cannot usurp the jurisdiction of the Single Judge to decide as to whether the tests
of prima facie case, balance of convenience and irreparable injury are made out in
the case or not.

45.

CRIMINAL PROCEDURE CODE, 1973 — Section 125
PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT,
2005 — Section 12

(@

(i)

(iii)
(iv)
\9)

Maintenance — Issue of overlapping jurisdiction — Wife can
claim maintenance under different statutes — When deciding the
quantum of maintenance, court has to consider the maintenance
amount passed in other proceedings.

Parties to the application are required to file affidavit of
disclosure of assets as mentioned in Enclosures I, II and III of
the judgment.

Factors to be considered for determining quantum,
enumerated.

From what time maintenance can be granted? Maintenance to
be awarded from the date of filing of application.

Execution — Order of maintenance may be enforced like a
decree of civil court.

]Us Hfshar Hfad, 1973 — 9T 125
Tve] fEaT 9 Afeamsil &1 axevr ¥, 2005 — ORT 12

)

(i)

(iii)
(iv)

TROT GIYY] — SAMHR & JfATS B3F &I faare — ufq fafd=
fafy & siqdfa wRor Qwor wifdfd @R Fadl 8 — WROUT 9§
fuiRa PRa T T B I pRIARA ¥ uiRd e &l
faar & @ =fev |

e ® ThRl P Ao H Y W w9 L 11 WG I &
IR ¥ UF TR IRAAT BT UHEIBRT HRAT NMTLIP B |
RO 9I90T & FgRer 3 faaR a9y oR$ 99’ W |

WROT GINOT 9 § I BRI? WROT Q9O 3fded Ugfa faie |
T BRI |
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(v) FoEd — W= 9N @ IRy &1 Aved FaeR Sed @
ST & 9 B G|

Rajnesh v. Neha & anr.
Judgment dated 04.11.2020 passed by the Supreme Court in Criminal
Appeal No. 730 of 2020, reported in 2022 (4) Crimes 371 (SC)

Relevant extracts from the judgment:

It is well settled that a wife can make a claim for maintenance under
different statutes. For instance, there is no bar to seek maintenance both under the
D.V. Act and Section 125 of the Code of Criminal Procedure, or under HM.A. It
would, however, be inequitable to direct the husband to pay maintenance under
each of the proceedings, independent of the relief granted in a previous
proceeding. If maintenance is awarded to the wife in a previously instituted
proceeding, she is under a legal obligation to disclose the same in a subsequent
proceeding for maintenance, which may be filed under another enactment. While
deciding the quantum of maintenance in the subsequent proceeding, the civil
court/family court shall take into account the maintenance awarded in any
previously instituted proceeding, and determine the maintenance payable to the
claimant.

To overcome the issue of overlapping jurisdiction, and avoid conflicting
orders being passed in different proceedings, we direct that in a subsequent
maintenance proceeding, the Applicant shall disclose the previous maintenance
proceeding, and the orders passed therein, so that the Court would take into
consideration the maintenance already awarded in the previous proceeding, and
grant an adjustment or set-off of the said amount. If the order passed in the
previous proceeding requires any modification or variation, the party would be
required to move the concerned court in the previous proceeding.

Keeping in mind the need for a uniform format of Affidavit of Disclosure
of Assets and Liabilities to be filed in maintenance proceedings, this Court
considers it necessary to frame guidelines in exercise of our powers Under Article
136 read with Article 142 of the Constitution of India:

(a) The Affidavit of Disclosure of Assets and Liabilities annexed at Enclosures
I, II and III of this judgment, as may be applicable, shall be filed by the
parties in all maintenance proceedings, including pending proceedings
before the concerned Family Court/District Court/Magistrate's Court, as the
case may be, throughout the country;
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(b) The Applicant making the claim for maintenance will be required to file a
concise application accompanied with the Affidavit of Disclosure of Assets;

(¢) The Respondent must submit the reply alongwith the Affidavit of Disclosure
within a maximum period of four weeks. The Courts may not grant more
than two opportunities for submission of the Affidavit of Disclosure of
Assets and Liabilities to the Respondent.

The objective of granting interim/permanent alimony is to ensure that the
dependant spouse is not reduced to destitution or vagrancy on account of the
failure of the marriage, and not as a punishment to the other spouse. There is no
straitjacket formula for fixing the quantum of maintenance to be awarded.

The factors which would weigh with the Court inter alia are the status of the
parties; reasonable needs of the wife and dependant children; whether the
Applicant is educated and professionally qualified; whether the Applicant has any
independent source of income; whether the income is sufficient to enable her to
maintain the same standard of living as she was accustomed to in her matrimonial
home; whether the Applicant was employed prior to her marriage; whether she
was working during the subsistence of the marriage; whether the wife was
required to sacrifice her employment opportunities for nurturing the family, child
rearing, and looking after adult members of the family; reasonable costs of
litigation for a non-working wife.

Even though a judicial discretion is conferred upon the Court to grant
maintenance either from the date of application or from the date of the order in
Section 125(2) Code of Criminal Procedure, it would be appropriate to grant
maintenance from the date of application in all cases, including Section 125 Code
of Criminal Procedure In the practical working of the provisions relating to
maintenance, we find that there is significant delay in disposal of the applications
for interim maintenance for years on end. It would therefore be in the interests of
justice and fair play that maintenance is awarded from the date of the application.

For enforcement/execution of orders of maintenance, it is directed that an
order or decree of maintenance may be enforced Under Section 28A of the Hindu
Marriage Act, 1956 (sic1955); Section 20(6) of the D.V. Act; and Section 128 of
Code of Criminal Procedure, as may be applicable. The order of maintenance may
be enforced as a money decree of a civil court as per the provisions of the Code of
Civil Procedure, more particularly Sections 51, 55, 58, 60 r.w. Order XXI.
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47.

CRIMINAL PROCEDURE CODE, 1973 — Section 188

Offence committed by Indian citizen outside India — Previous sanction
not required at cognizance stage — However, trial cannot commence
without sanction.

qus Yfshar Wfedl, 1973 — ©RT 188
YR & qER IRA MRS gRT AWM — e WR W Q@ Ho
D T8 — e Ao @ o1 famor yRy 781 fhar | |

Nerella Chiranjeevi Arun Kumar v. State of Andhra

Pradesh and anr.

Order dated 02.08.2021 passed by the Supreme Court in Special
Leave Petition (Crl.) No. 3978 of 2021, reported in 2022 (3) Crimes
279 (SC)

CRIMINAL PROCEDURE CODE, 1973 — Section 204

DRUGS AND COSMETICS ACT, 1940 — Sections 27(d) and 34
Issuance of process — Report of the seized drug sample concluded the
drug to be of sub-standard quality — Complaint was filed before the
CJM under the Act. Summons issued to all the accused. No specific
averments made against the appellants. Complaint found to be
lacking the requirements of section 34 of the Act — Order of issuance
of summons was quashed.

gUs YfthdT WfEd, 1973 — €IRT 204

Il vd g arnElt siiifRH, 1940 — RIW 27 (6) UG 34
IMGRIBT IRT fhar ST — T fod T sitwe 9 1 Ruid # aftwer
B JAEED AT BT YT AT &I RS AR b |Ee
st & siaeda aRare uga fhar mar| W= Sws IWgaTor o
O fR | e & faeg IRt sfgem @ fRd W
uRarg # ARFTH B aRT 34 B AEESHART B gRT T8 — T AN
BT B A DI AR fbam 17 |

Lalankumar Singh & ors. v. State of Maharashtra

Judgment dated 11.10.2022 passed by the Supreme Court in Criminal
Appeal No. 1757 of 2022, reported in 2022 (4) Crimes 412 (SC)
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Relevant extracts from the judgment:

Merely because a person is a director of a company, it is not necessary that
he is aware about the day today functioning of the company. This Court held that
there is no universal rule that a director of a company is in charge of its everyday
affairs. It was, therefore, necessary, to aver as to how the director of the company
was in charge of day today affairs of the company or responsible to the affairs of
the company. This Court, however, clarified that the position of a managing
director or a joint managing director in a company may be different. This Court
further held that these persons, as the designation of their office suggests, are in
charge of a company and are responsible for the conduct of the business of the
company. To escape liability, they will have to prove that when the offence was
committed, they had no knowledge of the offence or that they exercised all due
diligence to prevent the commission of the offence.

It can thus be seen that there are no specific averments insofar as the
present appellants are concerned. It is further to be noted that the present
appellants are neither the managing director nor the whole time directors of the
accused company.

It is further to be noted that, in accordance with the provisions of Rule 76
of the said Rules read with Form 28, the Accused Nos. 9 and 10 have specifically
been approved by the licensing authority in Form 28. Accused No.9 was approved
as a person under whose active direction and personal supervision the
manufacture would be conducted as required under sub rule (1) of Rule 76 of the
said Rules. Similarly, Accused No.10, who was approved as a head of the testing
unit, was to be incharge for carrying out the test of the strength, quality and purity
of the substances as may be required under the provisions of Part X of the said
Rules. We are therefore of the considered view that the complaint is totally
lacking the requirement of Section 34 of the said Act.

48. CRIMINAL PROCEDURE CODE, 1973 — Sections 239 and 240

PREVENTION OF CORRUPTION ACT, 1988 — Sections 13 (1) (e)

and 13 (2)

(i) Framing of charge — Facts to be considered — Prima facie case
is to be seen and not probative value of materials on record.

(ii) Word “groundless”- Connotation of — Section 239 is not
merely an empty or routine formality — Valuable provision for
the benefit of accused.
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(iii) “Known sources of income” — Meaning explained — Sources
known to prosecution and not the sources within personal
knowledge of accused — Onus to prove the sources is on
accused — Cannot discharge this onus at the stage of charge.

qUS Ufshar f2dl, 1973 — ¥RTY 239 U4 240

TeER IR AT, 1988 — &RG 13 (1) (S) TG 13 (2)

(i) ORY fRfed &A1 — =9 9 ) AR f&ar 991 8 — @aa
e AT HHAT 9 OFT & — el W 9refl & yAidrs
g B 8l oWl & © |

(i) & “FRER'— JNU™ — ORT 239 DI BN AT ASARS
JyerRear A 781 & — IWMYh B aW B foU & qeaaE
ITaEN 2 |

(i) "MW B G A — 3N FEHART AT — AMAASE U B S
i 9 & figw 31 | aFert & | — “Ea
AT AR BT AT G W & — RY & ®R R 4
TR & S=faa 181 fHar o aaar 2

State through Deputy Superintendent of Police .

R. Soundirarasu Etc.
Judgment dated 05.09.2022 passed by the Supreme Court in Criminal
Appeal No. 1452 of 2022, reported in AIR 2022 SC 4218

Relevant extracts from the judgment:
Section 239 has to be read along with Section 240 of the CrPC.

If the Magistrate finds that there is prima facie evidence or the material
against the accused in support of the charge (allegations), he may frame charge in
accordance with Section 240 of the CrPC.

But if he finds that the charge (the allegations or imputations) made
against the accused does not make out a prima facie case and does not furnish
basis for framing charge, it will be a case of charge being groundless, so he has no
option but to discharge the accused. Where the Magistrate finds that taking
cognizance of the offence itself was contrary to any provision of law, like Section
468 of the CrPC, the complaint being barred by limitation, so he cannot frame the
charge, he has to discharge the accused. Indeed, in a case where the Magistrate
takes cognizance of an offence without taking note of Section 468 of the CrPC,
the most appropriate stage at which the accused can plead for his discharge is the
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stage of framing the charge. He need not wait till completion of trial. The
Magistrate will be committing no illegality in considering that question and
discharging the accused at the stage of framing charge if the facts so justify.

The real test for determining whether the charge should be considered
groundless under Section 239 of the CrPC is that whether the materials are such
that even if unrebutted make out no case whatsoever, the accused should be
discharged under Section 239 of the CrPC. The trial court will have to consider,
whether the materials relied upon by the prosecution against the applicant herein
for the purpose of framing of the charge, if unrebutted, make out any case at all.

49. CRIMINAL PROCEDURE CODE, 1973 — Section 319
Summoning of co-accused — Application was moved to make the
appellant a co-accused owing to appearance in CCTYV footage — Held,
for adding a co-accused u/s 319 of the Code, crucial test is that the
evidence, if goes unrebutted, would lead to conviction.

gUS UfshaT i, 1973 — &RT 319
e ARG B ga fhar o — MAAD. geo § e
M B IHR TR AGART B ¥8 AMNYad d ®U  H HIANT I vq
maed Uga fbar T — siffeiRa, wfear @ arT 319 # @8 fge
BT AT R v Foias weror a8 2 6 sifore w ong ey, afk
I I8 I B, AT quRE! Brf |

Naveen v. State of Haryana & ors.
Judgment dated 01.11.2022 passed by the Supreme Court in Criminal
Appeal No. 1866 of 2022, reported in 2022 (4) Crimes 439 (SC)

Relevant extracts from the judgment:

The Constitution Bench has given a caution that power under Section 319
CrPC is a discretionary and extraordinary power which should be exercised
sparingly and only in those cases where the circumstances of the case so warrant
and the crucial test as noticed above has to be applied is one which is more than
prima facie case as exercised at the time of framing of charge, but short of
satisfaction to an extent that the evidence, if goes unrebutted, would lead to
conviction.
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50. CRIMINAL PROCEDURE CODE, 1973 — Section 319

(i) Power to summon a person who is not an accused — Order
passed after judgment — Whether such power can be exercised
after judgment has been rendered? Held, No — Such order
has to precede the judgment.

(ii) When case is bifurcated — Whether it is appropriate to
consider the evidence of main case to summon additional
accused in split up case? Held, No — Court has to look for
evidence recorded in split up case and not in the main case
which has already been concluded.

(iii) Guidelines to follow while exercising power u/s 319 CrPC
issued.

(iv) Criminal trial — When can it be said that trial is concluded ?
Explained.

<ue Ufehar wfgdr, 1973 — &RT 319

(i) VO I BT T FRA b Al o e 6§ — ol @
UTER] UIRT SMeY — q1 V4l ofad &1 wanT Aol <9 & 9%
far o1 wwar 37 siffeiRa, a8 — S ey & vl & gd
BT AR |

(i) o9 "Een it gom 81 — w1 v amer =g sfaRe
AMGTT DT AGT 1 D o T 99l & 9d R =R
FAT SfEa &7 IMWMfwiRG, T8 — ey i faworg Aer |
JfaferReq g @ <@ =w1fey 7 & @1 9ma 4 & fo uga
& G B gaT T |

(i) TUW GRT 319 & IATid A BT FAN Hd gY I by
WM arel faem fAder o fR |

(iv) STRI®® faRer — fORer GG 8 AT 8, VAT He HEl o
AHaT 8° W fhar T |

Sukhpal Singh Khaira v. State of Punjab

Judgment dated 05.12.2022 passed by the Supreme Court in Criminal

Appeal No. 885 of 2019, reported in (2023) 1 SCC 289 (5 Judge Bench)
Relevant extracts from the judgment:

The following substantial questions of law were raised for further
consideration and the matters were placed before Hon’ble the Chief Justice of
India for constitution of a Bench of appropriate strength to consider the questions
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raised. Hon’ble the Chief Justice has accordingly constituted this Bench to
consider the questions raised, which read as hereunder: -

“I. Whether the trial court has the power under Section 319 of
Cr. P.C. for summoning additional accused when the trial
with respect to other co-accused has ended and the
judgment of conviction rendered on the same date before
pronouncing the summoning order?

IL. Whether the trial court has the power under Section 319 of
the Cr. P. C. for summoning additional accused when the
trial in respect of certain other absconding accused (whose
presence is subsequently secured) is ongoing/pending,
having been bifurcated from the main trial?

II1. What are the guidelines that the competent court must
follow while exercising power under Section 319 Cr.P.C.?”

Therefore, from a perusal of the provisions and decisions of this Court, it
is clear that the conclusion of the trial in a criminal prosecution if it ends in
conviction, a judgment is considered to be complete in all respects only when the
sentence is imposed on the convict, if the convict is not given the benefit of
Section 360 of Cr.P.C. Similarly, in a case where there are more than one accused
and if one or more among them are acquitted and the others are convicted, the
trial would stand concluded as against the accused who are acquitted and the trial
will have to be concluded against the convicted accused with the imposition of
sentence. When considered in the context of Section 319 of Cr.P.C., there would
be no dichotomy as argued, since what becomes relevant here is only the decision
to summon a new accused based on the evidence available on record which would
not prejudice the existing accused since in any event they are convicted.

One other aspect which is necessary to be clarified is that if the trial
against the absconding accused is split up (bifurcated) and is pending, that by
itself will not provide validity to an application filed under Section 319 of Cr.P.C.
or the order of Court to summon an additional accused in the earlier main trial if
such summoning order is made in the earlier concluded trial against the other
accused. This is so, since such power is to be exercised by the Court based on the
evidence recorded in that case pointing to the involvement of the accused who is
sought to be summoned. If in the split up (bifurcated) case, on securing the
presence of the absconding accused the trial is commenced and if in the evidence
recorded therein it points to the involvement of any other person as contemplated
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in Section 319 of Cr.P.C, such power to summon the accused can certainly be
invoked in the split up (bifurcated) case before conclusion of the trial therein.

Whether the trial court has the power under Section 319 of Cr.P.C. for
summoning additional accused when the trial with respect to other co-accused has
ended and the judgment of conviction rendered on the same date before
pronouncing the summoning order?

The power under Section 319 of Cr.P.C. is to be invoked and exercised
before the pronouncement of the order of sentence where there is a judgment of
conviction of the accused. In the case of acquittal, the power should be exercised
before the order of acquittal is pronounced. Hence, the summoning order has to
precede the conclusion of trial by imposition of sentence in the case of conviction.
If the order is passed on the same day, it will have to be examined on the facts and
circumstances of each case and if such summoning order is passed either after the
order of acquittal or imposing sentence in the case of conviction, the same will
not be sustainable.

Whether the trial court has the power under Section 319 of the Cr.P.C. for
summoning additional accused when the trial in respect of certain other
absconding accused (whose presence is subsequently secured) is ongoing/
pending, having been bifurcated from the main trial?

The trial court has the power to summon additional accused when the trial
is proceeded in respect of the absconding accused after securing his presence,
subject to the evidence recorded in the split up (bifurcated) trial pointing to the
involvement of the accused sought to be summoned. But the evidence recorded in
the main concluded trial cannot be the basis of the summoning order if such
power has not been exercised in the main trial till its conclusion. What are the
guidelines that the competent court must follow while exercising power under
Section 319 Cr.P.C.?”

(1) If the competent court finds evidence or if application under Section 319
of Cr.P.C. is filed regarding involvement of any other person in
committing the offence based on evidence recorded at any stage in the trial
before passing of the order on acquittal or sentence, it shall pause the trial
at that stage.

(11) The Court shall thereupon first decide the need or otherwise to summon
the additional accused and pass orders thereon.
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(iii)

(iv)

V)

(vi)

(vii)

(viii)

(ix)

(x)

(xi)

(xii)

If the decision of the court is to exercise the power under Section 319 of
Cr.P.C. and summon the accused, such summoning order shall be passed
before proceeding further with the trial in the main case.

If the summoning order of additional accused is passed, depending on the
stage at which it is passed, the Court shall also apply its mind to the fact as
to whether such summoned accused is to be tried along with the other
accused or separately.

If the decision is for joint trial, the fresh trial shall be commenced only
after securing the presence of the summoned accused.

If the decision is that the summoned accused can be tried separately, on
such order being made, there will be no impediment for the Court to
continue and conclude the trial against the accused who were being
proceeded with.

If the proceeding paused as in (i) above is in a case where the accused who
were tried are to be acquitted and the decision is that the summoned
accused can be tried afresh separately, there will be no impediment to pass
the judgment of acquittal in the main case.

If the power is not invoked or exercised in the main trial till its conclusion
and if there is a split-up (bifurcated) case, the power under Section 319 _of
CrPC can be invoked or exercised only if there is evidence to that effect,
pointing to the involvement of the additional accused to be summoned in
the split up (bifurcated) trial.

If, after arguments are heard and the case is reserved for judgment the
occasion arises for the Court to invoke and exercise the power under
Section 319 of Cr.P.C., the appropriate course for the court is to set it
down for re-hearing.

On setting it down for re-hearing, the above laid down procedure to decide
about summoning; holding of joint trial or otherwise shall be decided and
proceeded with accordingly.

Even in such a case, at that stage, if the decision is to summon additional
accused and hold a joint trial the trial shall be conducted afresh and de
novo proceedings be held.

If, in that circumstance, the decision is to hold a separate trial in case of
the summoned accused as indicated earlier;
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*51.

S52.

(a) The main case may be decided by pronouncing the conviction and
sentence and then proceed afresh against summoned accused.

(b) In the case of acquittal the order shall be passed to that effect in the
main case and then proceed afresh against summoned accused.

CRIMINAL PROCEDURE CODE, 1973 — Section 438

Anticipatory bail — Multiple accused — How to be considered? While
granting bail to multiple accused, the part played by each accused
person needs to be taken into consideration along with the nature of
allegations.

qus Ufshar Wfedl, 1973 — ©RT 438

I T — T ¥ A Afgad — dw fdar far smem? sga 9
YT DI TG DT AW 7d FHI IRY D THd @ AfIRT TS
IfAga g1 s ¥ e W) AR 5 oM &Y savadar |

Central Bureau of Investigation v. P. S. Jayaprakash and
anr.

Judgment dated 02.12.2022 passed in Criminal Appeal Nos. ...... of
2022, reported in (2023) 1 SCC 314

HINDU MARRIAGE ACT, 1955 — Sections 5 (i), 11, 13(1) (i) (ia)
and 23A

Suit for dissolution of marriage on ground of adultery and cruelty
u/s 13 (1) (i) & (ia) of the Act — Counter-claim by wife u/s 23-A of the
Act is maintainable to declare second marriage of her husband as
illegal, void ab initio u/s 11 of the Act.

fa=g faars afdfRam, 1955 — GRIT 5 (i), 11, 13(1) (i) (iP) TG 23
TR$H (G HRdl & AR @ AMR TR ARTT o aRT 13 (1) (i)
Td (i) 3 3iavia faars fees =g a9 — y@edl g g1 A
D gR—11 & JEHF 9fd $ gEY A9 9 Iy, UR™ 9 I
VT &R 5g URT 23% & A giiagmEr gy |

JOTI JOURNAL — APRIL 2023 — PART II 75



Ritu v. Sushil

Order dated 22.07.2022 passed by the High Court of Madhya Pradesh
in Miscellaneous Petition No. 4054 of 2018, reported in 2023 (1) MPLJ
255

Relevant extracts from the order:

From perusal of the provisions of sections 5 & 11 of Hindu Marriage Act,
1955, it is crystal clear that the petitioner /wife who is legally married first wife of
the respondent / husband is mostly affected party by the second marriage
performed by the respondent / husband, therefore, it is held without hesitation that
the second marriage, if any, has been performed by the respondent / husband is
clear cut in contravention of the clauses (i) (iv) and (v) of Section 5 of the Hindu
Marriage Act and, therefore, the petitioner / wife is legally entitled to avail the
provisions of Section 11 of the Hindu Marriage Act because the petitioner/wife is
the first party not the third party as held by the learned Family Court in the
impugned order.

Further, Section 23A of the Act itself penults the making of a
counterclaim. It is evident from a bare reading of Section 23A of the Act that a
party defending any action brought under the Hindu Marriage Act for divorce,
judicial separation or restitution of conjugal rights is not only entitled to do so on
the ground of the adultery, cruelty or desertion but also make a counter-claim for
any relief under the Act on anyone of those grounds. The provision makes it
explicit that any such charge of adultery, cruelty and desertion if proved against
the respondent, the Court may give to the petitioner any relief under this Act to
which he or she would have been entitled if he or she had presented a petition
seeking any such relief on that ground. That is precisely what the petitioner had
done in the instant case. She had not only set-up a defence to the action brought
by the respondent-husband but also made a counterclaim for a decree for
dissolution of marriage under Section 13(ia) and (ib) of the Hindu Marriage Act.
The counterclaim ought to have been logically registered as a separate petition by
the Family Court in terms of the Hindu Marriage Rules, 1956. The Family Court
ought to have kept in view the well-settled legal position. In any such eventuality,
the Court was required to proceed with the counter-claim and take the same to its
logical conclusion. The Family Court has unfortunately remained oblivious of that
position and has proceeded to dismiss the petition filed by the respondent - wife
without so much as making a mention of the any counter-claim made before it.
The order appears to have been passed without proper application of mind and in
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a hurry; and wrong interpretation of the relevant provisions of the Hindu Marriage
Act has been done. It is therefore difficult to sustain the same.

53.  HINDU MARRIAGE ACT, 1955 — Section 13(1)(ia)
Decree of divorce — Criminal complaints and prosecution lodged by
wife — Found baseless — Charges framed against husband and family
members quashed — Held, husband and family suffered mental
cruelty on spree of criminal cases filed by wife — Order affirmed in
appeal.

fe=q faarg ™, 1956 — €RT 13(1)(i®)

faare fawwg o Mafd — Tt gRT <Iffs® uRarg Td A SRR —
fRER TR U — 9fd vd uRIR & e @ fawg fRfe@ aRw
IFfEed — uell gRT TI¥S® YA SRR &+ @ 8 ¥ ufd Uq
IRAR B AFRIG HIAT BIRT g3 — A I AU H gie |

Richa v. Pradhuman

Judgment dated 21.11.2022 passed by the High Court of Madhya
Pradesh (DB) Gwalior Bench in First Appeal No. 975 of 2017 reported
in 2023 (1) MPLJ 421

Relevant extracts from the judgment:

In the case in hand, allegations of mental cruelty have been raised by the
respondent / husband on twin grounds of her integrity and filing of 6 criminal
complaints. So far as allegations on the basis of filing of criminal complaints are
concerned, it appears that respondent has a valid case where mental cruelty has
been inflicted.

Trial Court framed the charges against the accused persons and husband
and his family members by way of Cr. R. N0.87/2017 challenged the framing of
charge for offence under Section 498-A of IPC and Section 3/4 of the Dowry
Prohibition Act, 1961 whereas, framing of charges under Sections 7, 376 and 511
of IPC was challenged by way of Cr. R. N0.447/2017. Both the criminal revisions
were heard analogously by this Court and vide order dated 22.05.2020, both the
revisions were allowed and charges framed against the petitioners were quashed
and all accused were discharged. They not only suffered incarceration but also
faced the rigours of prosecution which is sufficient to attract mental cruelty. [See:
K. Srinivas Rao v. D.A. Deepa, (2013) 5 SCC 226, Dr.(Mrs.) Malathi Ravi M.D.

JOTI JOURNAL — APRIL 2023 — PART II 77



v. B.V. Ravi M.D., (2014) 7 SCC 640 and K. Sriniwas v. K. Sunita, (2014) 16
SCC 34]. Therefore, plea of mental cruelty stands proved.

Cumulatively, case is sufficiently made out by the respondent for mental
cruelty and trial Court did not err in passing the impugned judgment on the basis
of mental cruelty on the ground of spree of criminal cases registered at the
instance of appellant / wife.

54. HINDU MINORITY AND GUARDIANSHIP ACT, 1956 — Sections 6

and 13

GUARDIANS AND WARDS ACT, 1890 — Section 6

(i) Custody of minor — Provisions of both the Acts of 1956 and
1890 are to be considered.

(ii) Guiding principles — Reiterated.

(iii)  Factors to be considered — Regular source of income of parent
— Better exposure in life — Opportunity for minor to grow in
disciplined manner — Whether parent taking interest in
claiming custody — Natural guardian is given priority.

fag ST iR wRerdmar SR, 1956 — gRTY 6 TT 13

e AR gfidreg AfSfaE, 1890 — ORT 6

(i) IOuD o IAfRem — AfWTH, 1956 T ™A, 1890 T B
grau faaRei |

(i) wrie® Rrgld — SR MY |

(i) fIOR 7T eRe — FaT/fUar & FafAg e &1 Sd — Sied
H 98’ AW — IR TNd q AqYED D WA B Bl
JTR — T AT/ Oar saaRe @Y AfReT Ut e A wf
G § — NRie GRad B urRIffdmar |

Anand Kumar and anr. v. Lakhan

Judgment dated 16.11.2022 passed by the High Court of Madhya

Pradesh (Gwalior Bench) in First Appeal No. 2526 of 2018, reported
in 2023 (1) MPLJ 457

Relevant extracts from the judgment:

While approaching the dispute in respect of custody of child, relevant
provisions under Hindu Minority & Guardianship Act, 1956 are also to be taken
into consideration. As per Section 2 of Act of 1956, the provisions of this Act
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shall be in addition to, and not, save as expressly provided, in derogation of, the
Guardian and Wards Act, 1890. Section 6 of the Act of 1956 talks about Natural
Guardians of a Hindu Minor.

If the provisions of Act of 1890 and Act of 1956 are seen in juxtaposition
then the conclusion appears is that the welfare of minor is paramount
consideration while considering the custody, in appointment or declaration of a
person as guardian of Hindu minor by a Court.

The Hon’ble Supreme Court had the occasion to consider this aspect time
and again and reiterated in following words in the matter of Tejaswini Guad and
ors. v. Shekhar Jagdish Prasad Tewari and ors., (2019) 7 SCC 42:

After referring to number of judgments and observing that while dealing
with child custody cases, the paramount consideration should be the welfare of
the child and due weight should be given to child’s ordinary comfort,
contentment, health, education, intellectual development and favourable
surroundings, in Nil Ratan Kunda v. Abhijit Kundu, (2008) 9 SCC 413, it was
held as under:

“In our judgment, the law relating to custody of a child is fairly
well settled and it is this: in deciding a difficult and complex
question as to the custody of a minor, a court of law should keep in
mind the relevant statutes and the rights flowing there from. But
such cases cannot be decided solely by interpreting legal
provisions. It is a human problem and is required to be solved with
human touch. A court while dealing with custody cases, is neither
bound by statutes nor by strict rules of evidence or procedure nor
by precedents. In selecting proper guardian of a minor, the
paramount consideration should be the welfare and well-being of
the child. In selecting a guardian, the court is exercising parens
patriae jurisdiction and is expected, nay bound, to give due weight
to a child’s ordinary comfort, contentment, health, education,
intellectual development and favourable surroundings. But over
and above physical comforts, moral and ethical values cannot be
ignored. They are equally, or we may say, even more important,
essential and indispensable considerations. If the minor is old
enough to form an intelligent preference or judgment, the court
must consider such preference as well, though the final decision
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should rest with the court as to what is conducive to the welfare of
the minor.”

The above discussed legal position can be applied on the anvil of facts and
circumstances of this case to reach to a just conclusion. In the case in hand,
respondent / father is working as Constable in I.T.B.P., a paramilitary force and
earning regular salary. Regular source of income guarantees a continuous flow of
money, modest though, but certainly sufficient to look after the interest of child.
Secondly, being a member of Indian Paramilitary Force, he leads a disciplined life
and therefore, discipline would inculcate into the family set up and would help the
minor to grow in disciplined manner which if compared to the life likely to be led
with maternal grandparents then the difference would appear clearly. Thirdly,
father has shown his keen interest to bring upon his child and take him under his
supervision. Therefore, he moved the application before the trial Court and
pursuing it here also. When both the parties were called by this Court and when
father was asked about his position then he was very firm and interested in taking
his child in his custody.

Beside that, being employee of Central Paramilitary Force, minor will get
better exposure in life and would have access to different regions and cultures and
therefore, growth of his personality would be more prominent in guardianship of
his father rather than in company of his maternal grandparents.

Over and above, father as per Section 6 of Act of 1956, is Natural
guardian of minor and since he is his biological father also, therefore, statute also
favours the cause of respondent as father.

55. INDIAN PENAL CODE, 1860 — Sections 34 and 302

EVIDENCE ACT, 1872 — Sections 3 and 32

(1) Oral dying declaration — On the day of occurrence, witness was
working in his agricultural field — His presence in his field
could be said to be natural — Oral dying declaration of the
deceased made before witness — There is no good reason for
witness to come before the trial court and depose falsely
against the accused persons — Statement corroborated with the
medical evidence on record — Such dying declaration can be
relied upon.

(11) Examination of accused — Relevancy — In his statement
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recorded u/s 313 of the Code, accused has not explained where
he was between the incident and date of his arrest — This
incriminating circumstance, if taken into consideration with
other circumstances on record, is relevant.

WRAII gUs Hf2dl, 1860 — &RTY 34 UG 302

e Iifefa, 1872 — 9RIU 3 TG 32

(i) WIRes Jg@Ifed HaF — g & a7 AEl oo oY 9 W
PR PR BT AT — T A R IS IURART BT w@wifasd waT
ST HhdT 8 — AP gRI ARl B G ARgS GgdIeld B
foar war — aeft & o YO o WwRa eRo E § 5 aw
R & A8 A IR Afgarn & fIeg frear dom o
— B Ao R Suae fafecia g | gala & — 9iRas
IdIferd B R favars far o |&ar g1

(i) ANGET BT TE — FATA — ORI 313 TUHE D AT
ffoaRad oM ¥ g 1 I8 W T8 fhar & a8 ger
IR ARmar f&Aie & 727 *ei o — Afs 39 siferdt aRRerfa
P AT W SUAH I YRR & a1 faar § ferar oo
ar g Y|

Kamal Khudal v. State of Assam

Judgment dated 14.07.2022 passed by the Supreme Court in Criminal
Appeal No. 470 of 2015, reported in AIR 2022 SC 3341

Relevant extracts from the judgment:

In our view, the oral evidence of the PW-2, namely, Hanu Khetrapal is
quite natural. On the day of occurrence, he was working in his agricultural field.
His presence in his field could be said to be natural. There is no good reason for
Hanu Khetrapal (PW-2) to come before the trial court and depose falsely against
the accused persons. It is not even the case of the accused appellant herein that
Hanu Khetrapal (PW-2) had some axe to grind against him, including the other
co-accused and, therefore, fabricated the entire story of an oral dying declaration.
Besides the same, the oral dying declaration of the deceased made before Hanu
Khetrapal (PW-2) stands corroborated with the medical evidence on record.

We also take notice of the fact that the appellant herein came to be
arrested on 23rd of July, 2007, that is, almost after about 8 days from the date of
incident. He was absconding. He was not available at his house. The appellant
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accused in his further statement recorded under Section 313 of the CrPC has not
explained where he was between 15.07.2007 and 23.07.2007, that is, till the date
of his arrest. This is one another incriminating circumstance and, if taken into
consideration with the other circumstances on record, would bear some relevance
while deciding the guilt of the accused.

56.

INDIAN PENAL CODE, 1860 — Sections 201, 302 and 376
CRIMINAL PROCEDURE CODE, 1973 — Sections 432, 433 and

433A

EVIDENCE ACT, 1872 — Sections 3, 27 and 106

)

(i)

(iii)

Circumstantial evidence — Last seen theory — Mother and aunt
of deceased saw the appellant taking the victim with him —
Appellant was a neighbour and a person of same community,
there could be no reason to suspect the intent of appellant —
Five golden principles, named as panchsheel of proving a case
based upon circumstantial evidence, reiterated.

Recovery of dead body — At the instance of appellant, clearly
proved by witness — Irregularities in preparation of memo by
10, not material to falsify the factum of information -
Incriminating part of accused statement made to police —
Extent of admission under section 27.

Death penalty — Permissibility — In case where conviction is
based on circumstantial evidence, capital punishment can
indeed be awarded.

YR GUs Gfedl, 1860 — &RIY 201, 302 U4 376
TUg YfshaT HiRdT, 1973 — 9INTU 432, 433 UG 433F
ey AfAfH, 1872 — URIU 3, 27 TG 106

)

(i)

aRRRefie wra — siftm IR 91 <9 oW &1 Rigla — qiaer
D Al TAT AT GRT IATARTT I e B AT o I g <=
— rfiemeft uSiAr o 3R ue & wifa &1 @fdd, S /Mg W)
YHT A9 B OM P B BRU T8l — IRRIfS Aed &
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A o ford SRS T8 AFT O Fdhar — Aqaril §RT uRT A
W<l HRA dqTel ORT 27 B HUT B WGRIGI BT AT |

(i) TI Ivs — IJeIar — URRfGT weg & IR W g3
ARG 9 N Jgavs ARG fHar S d&ar 3 |

Pappu v. State of Uttar Pradesh

Judgment dated 09.02.2022 passed by the Supreme Court in Criminal
Appeal No. 1097 of 2018, reported in (2022) 10 SCC 321 (Three Judge
Bench)

Relevant extracts from the judgment:

It is hardly a matter of doubt or debate that when ‘last seen’ evidence is
cogent and trustworthy which establishes that the deceased was lastly seen alive
in the company of the accused; and is coupled with the evidence of discovery of
the dead body of deceased at a far away and lonely place on the information
furnished by the accused, the burden is on the accused to explain his whereabouts
after he was last seen with the deceased and to show if, and when, the deceased
parted with his company as also the reason for his knowledge about the location
of the dead body. The appellant has undoubtedly failed to discharge this burden.
Applying the principles enunciated in the case of State of Rajasthan v. Kashi
Ram, (2006) 12 SCC 254, we have no hesitation in endorsing the view of the
High Court that the appellant having been seen last with the deceased, the burden
was upon him to prove as to what happened thereafter, since those facts were
within his special knowledge. For the appellant having failed to do so, it is
inevitable to hold that he failed to discharge the burden cast upon him by Section
106 of the Evidence Act. This circumstance, therefore, provides another strong
link in the chain of circumstances against the appellant.

In the case of Inspector of Police v. John David, (2011) 5 SCC 506 relied
upon by the learned counsel for the respondent, this Court has reiterated the
principle that when there is a recovery of an object of crime on the basis of
information given by the accused which provides a link in the chain of
circumstances, such information leading to discovery is admissible. It has also
been held that minor loopholes and irregularities in investigating process cannot
form the crux of the case on which the accused can rely upon to prove his
innocence, when there is strong circumstantial evidence deduced from the
investigation which logically and rationally point towards the guilt of the accused.

In Ravishankar v. State of M.P., (2019) 9 SCC 689, a 3-Judge Bench of
this Court re-affirmed the conviction of the appellant of the offences of
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kidnapping, rape, and resultant death of a 13-year-old girl and destruction of
evidence. The case had been that of circumstantial evidence and on the question
of sentence, this Court examined as to whether death sentence was justified.
Though this Court made it clear that even in the case where conviction is based on
circumstantial evidence, capital punishment could indeed be awarded but then,
proceeded to observe that this Court had been increasingly applying the theory of
‘residual doubt’, which effectively create a higher standard of proof over and
above the “beyond reasonable doubt” standard used at the stage of conviction, as
a safeguard against routine capital sentencing, keeping in mind the irreversibility
of death. Applying this theory and indicating certain ‘residual doubts’, it was held
that the said case fell short of ‘rarest of rare’ case. In that case too, the Court
commuted the death sentence into one of life for the remainder of the natural life.

The Court also examined the theory of ‘residual doubt’; and after a survey
of the decisions of this Court and those of the U.S. Supreme Court, observed as
under:

“These features are only illustrative to say that the theory of “residual
doubt” that got developed was a result of peculiarity in the process
adopted. Even then, what is material to note is that the theory has
consistently been rejected by the US Supreme Court and as stated
Franklin v. Lynaugh, 1988 SCC Online US SC 138 O'Connor, J.:
“Nothing in our cases mandated the imposition of this heightened
burden of proof at capital sentencing.”

57. INDIAN PENAL CODE, 1860 — Section 302
Murder — Original informant was not examined — Recovery of the
weapon used was not proved — Held, there can be conviction on the
basis of the deposition of the sole eye-witness — Recovery of the
weapon used in the commission of offence is not a sine qua non to
convict the accused — Acquittal set aside.

R SUs Hfedl, 1860 — ©RT 302

AT — Yol GAIHal &I Geror 81 fbar 11 — w1 § ygad gy
o Si=il gEIE e — sffuiRa, oA ageelt el & ey @
IMR W W ARG B I Fhall 8 — " H Tgad gy bl o<l
Ifged @1 SNRAE! g SUReR T8  — Il @ S fdHam

T |

JOTI JOURNAL — APRIL 2023 — PART II 84



State through the Inspector of Police v. Laly @
Manikandan and anr.

Judgment dated 14.10.2022 passed by the Supreme Court in Criminal
Appeal No. 1750 of 2022, reported in 2022 (4) Crimes 493 (SC)

Relevant extracts from the judgment:

The submission on behalf of the accused that as the original informant —
Mahendran has not been examined and that the other independent witnesses have
not been examined and that the recovery of the weapon has not been proved and
that there is a serious doubt about the timing and place of the incident, the accused
are to be acquitted cannot be accepted. Merely because the original complainant is
not examined cannot be a ground to discard the deposition of PW1. As observed
hereinabove, PW1 is the eye witness to the occurrence at both the places.
Similarly, assuming that the recovery of the weapon used is not established or
proved also cannot be a ground to acquit the accused when there is a direct
evidence of the eye witness. Recovery of the weapon used in the commission of
the offence is not a sine qua non to convict the accused. If there is a direct
evidence in the form of eye witness, even in the absence of recovery of weapon,
the accused can be convicted. Similarly, even in the case of some contradictions
with respect to timing of lodging the FIR/complaint cannot be a ground to acquit
the accused when the prosecution case is based upon the deposition of eye
witness.

As observed hereinabove, PW1 is an eye witness. He has fully supported
the case of the prosecution. As per settled position of law, there can be a
conviction on the basis of the deposition of the sole eye witness, if the said
witness is found to be trustworthy and/or reliable. As observed hereinabove, there
is no reason to doubt the credibility and/or reliability of PW1. Therefore, it will be
safe to convict the accused on the sole reliance of deposition of PW1.

58. INDIAN PENAL CODE, 1860 — Section 302
EVIDENCE ACT, 1872 — Section 3
i) Non-recovery of weapon — Effect — When there is ample ocular
evidence corroborated by medical evidence, mere non-recovery
of weapon from the accused would not materially affect the
case of the prosecution.
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(ii) Contradiction, when material — If the testimony of an eye
witness is otherwise found trustworthy and reliable, the same
cannot be disbelieved merely on the basis of normal or natural
contradiction in their testimony.

AR qUe Sfadl, 1860 — EIRT 302

ey T, 1872 — ORT 3

(i) TREUR & RS 9 89T — U@ — W& II< AlRad g
ffecia aea @ galfa 8 98 sdd Afiga @ SRR @t
TR 7 BT AMAANIST P YHROT Bl difcdd ®©T & gwIfaa a1
Cauifl

(i) R 9 dias & — AR yeed Rl & FUT A 53
U9 favaa=ig 8 99 U HUF B ddal 39 MR R & @0
e § FE AT WaWIfae faREmT ®, Jifavas g JE A
ST HepaT |

Mekala Sivaiah v. State of Andhra Pradesh
Judgment dated 15.07.2022 passed by the Supreme Court in Criminal
Appeal No. 2016 of 2013, reported in AIR 2022 SC 3378

Relevant extracts from the judgment:

The facts and evidence in present case has been squarely analyzed by both

Trial Court as well the High Court and the same can be summarized as follows:

1.

ii.

iii.

59.

The prosecution has discharged its duties in proving the guilt of the
appellant for the offence under Section 302_IPC beyond reasonable doubt.

When there is ample ocular evidence corroborated by medical evidence,
mere non-recovery of weapon from the appellant would not materially
affect the case of the prosecution.

If the testimony of an eye witness is otherwise found trustworthy and
reliable, the same cannot be disbelieved and rejected merely because
certain insignificant, normal or natural contradictions have appeared into
his testimony.

INDIAN PENAL CODE, 1860 — Section 302
EVIDENCE ACT, 1872 — Sections 24 and 27
CRIMINAL PROCEDURE CODE, 1973 — Section 313
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LEGAL SERVICES AUTHORITIES ACT, 1987 — Section 9

>i) Circumstantial evidence — Accused convicted for committing
crime of murder — Tests to apply for conviction on the basis of
circumstantial evidence — Enumerated.

(ii) Disclosure statement — Weapon of offence and blood stained
clothes were allegedly recovered at the instance of accused —
Investigating officer did not mention the exact words uttered
by the accused in his oral evidence — Disclosure statement was
not accepted.

(iii)  Extra-judicial confession — Accused allegedly made an extra-
judicial confession that he had brutally Kkilled his wife — Extra-
judicial confession can be relied only when it passes the test of
credibility.

(iv) Motive — Chain of circumstantial evidence snapped -
Disclosure statement was not relied — Consideration of other
circumstances such as, motive not necessary

) Accused examination — Accused allegedly offered false
explanation — Conditions to use explanation as an additional
link laid down.

(vi)  Injury — Accused had injuries at the time of arrest — It is the
duty of prosecution to explain such injury — Failure to explain
indicates innocence of accused.

(vii) Legal aid — Accused was provided with legal aid — Cross-
examination was found to be below average — It is the duty of
court to ensure that an accused put on a criminal trial is
effectively represented by a defence counsel.

ARA gUs Gf2dl, 1860 — ERT 302

e e, 1872 — 9RIU 24 UG 27

<ue Ufehar wdfgdr, 1973 — &RT 313
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Ramanand @ Nandlal Bharti v. State of Uttar Pradesh
Judgment dated 13.10.2022 passed by the Supreme Court in Criminal
Appeal No. 64 of 2022, reported in 2022 (4) Crimes 580 (SC)

Relevant extracts from the judgment:

Although there can be no straight jacket formula for appreciation of
circumstantial evidence, yet to convict an accused on the basis of circumstantial
evidence, the Court must follow certain tests which are broadly as follows:

(1) Circumstances from which an inference of guilt is sought to be drawn
must be cogently and firmly established;

(11) Those circumstances must be of a definite tendency unerringly pointing
towards guilt of the accused and must be conclusive in nature;

(ii1))  The circumstances, if taken cumulatively, should form a chain so complete
that there is no escape from the conclusion that within all human
probability the crime was committed by the accused and none else; and

(iv)  The circumstantial evidence in order to sustain conviction must be
complete and incapable of explanation of any other hypothesis than that of
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the guilt of the accused but should be inconsistent with his innocence. In
other words, the circumstances should exclude every possible hypothesis
except the one to be proved.

When the accused while in custody makes such statement before the two
independent witnesses (panch witnesses) the exact statement or rather the exact
words uttered by the accused should be incorporated in the first part of the
panchnama that the investigating officer may draw in accordance with law. This
first part of the panchnama for the purpose of Section 27 of the Evidence Act is
always drawn at the police station in the presence of the independent witnesses so
as to lend credence that a particular statement was made by the accused
expressing his willingness on his own free will and volition to point out the place
where the weapon of offence or any other article used in the commission of the
offence had been hidden. Once the first part of the panchnama is completed
thereafter the police party along with the accused and the two independent
witnesses (panch witnesses) would proceed to the particular place as may be led
by the accused. If from that particular place anything like the weapon of offence
or blood stained clothes or any other article is discovered then that part of the
entire process would form the second part of the panchnama. This is how the law
expects the investigating officer to draw the discovery panchnama as
contemplated under Section 27 of the Evidence Act. If we read the entire oral
evidence of the investigating officer then it is clear that the same is deficient in all
the aforesaid relevant aspects of the matter.

An extra — judicial confession, if voluntary and true and made in a fit state
of mind, can be relied upon by the Court. The confession will have to be proved
like any other fact. The value of the evidence as to confession, like any other
evidence, depends upon the veracity of the witness to whom it has been made.
The value of the evidence as to the confession depends on the reliability of the
witness who gives the evidence. It is not open to any Court to start with a
presumption that extra judicial confession is a weak type of evidence. It would
depend on the nature of the circumstances, the time when the confession was
made and the credibility of the witnesses who speak to such a confession. Such a
confession can be relied upon and conviction can be founded thereon if the
evidence about the confession comes from the mouth of witnesses who appear to
be unbiased, not even remotely inimical to the accused, and in respect of whom
nothing is brought out which may tend to indicate that he may have a motive for
attributing an untruthful statement to the accused, the words spoken to by the
witness are clear, unambiguous and unmistakably convey that the accused is the
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perpetrator of the crime and nothing is omitted by the witness which may militate
against it. After subjecting the evidence of the witness to a rigorous test on the
touchstone of credibility, the extra judicial confession can be accepted and can be
the basis of a conviction if it passes the test of credibility.

Even if it is believed that the accused appellant had a motive to commit
the crime, the same may be an important circumstance in a case based on
circumstantial evidence but cannot take the place as a conclusive proof that the
person concerned was the author of the crime. One could even say that the
presence of motive in the facts and circumstances of the case creates a strong
suspicion against the accused appellant but suspicion, howsoever strong, cannot
be a substitute for proof of the guilt of the accused beyond reasonable doubt.

The fact that we have ruled out the circumstances relating to the making of
an extra judicial confession and the discovery of the weapon of offence as not
having been established, the chain of circumstantial evidence snaps so badly that
to consider any other circumstance, even like motive, would not be necessary.

Before a false explanation can be used as an additional link, the following
essential conditions must be satisfied:

(1) Various links in the chain of evidence led by the prosecution have been
satisfactorily proved.

(i1) Such circumstances points to the guilt of the accused as reasonable
defence.

(i11)  The circumstance is in proximity to the time and situation.

In Mohar Rai and Bharath Rai v. State of Bihar, AIR 1968 SC 1281 it is
made clear that failure of the prosecution to offer any explanation regarding the
injuries found on the accused may show that the evidence related to the incident is
not true, or at any rate, not wholly true. Likewise in Lakshmi Singh and ors v.
State of Bihar, (1976) 4 SCC 394, it is observed that any non-explanation of the
injuries on the accused by the prosecution may affect the prosecution case. But
such a non-explanation may assume greater importance where the defence gives a
version which competes in probability with that of the prosecution. But where the
evidence is clear, cogent and creditworthy and where the court can distinguish the
truth from falsehood, the mere fact that the injuries are not explained by the
prosecution cannot itself be a sole basis to reject such evidence, and consequently
the whole case. Much depends on the facts and circumstances of each case. These
aspects were highlighted by this Court in Vijay Singh v. State of U.P., (1990)
CriLJ 1510.
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It is by far now well-settled for a legal proposition that it is the duty of the
court to see and ensure that an accused put on a criminal trial is effectively
represented by a defence counsel, and in the event on account of indigence,
poverty or illiteracy or any other disabling factor, he is not able to engage a
counsel of his choice, it becomes the duty of the court to provide him appropriate
and meaningful legal aid at the State expense. What is meant by the duty of the
State to ensure a fair defence to an accused is not the employment of a defence
counsel for namesake. It has to be the provision of a counsel who defends the
accused diligently to the best of his abilities. While the quality of the defence or
the caliber of the counsel would not militate against the guarantee to a fair trial
sanctioned by Articles 21 and 22 resply of the Constitution, a threshold level of
competence and due diligence in the discharge of his duties as a defence counsel
would certainly be the constitutional guaranteed expectation. The presence of
counsel on record means effective, genuine and faithful presence and not a mere
farcical, sham or a virtual presence that is illusory, if not fraudulent.

60. INTERPRETATION OF STATUTES:

NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES ACT,

1985 — Sections 2 (xvii) (a) and 15

(i) Seizure — Once it is established that the seized ‘poppy straw’
tests positive for the contents of ‘morphine’ and ‘meconic
acid’, no other test would be necessary for establishing the
guilt of the accused.

(ii) Interpretation of statutes — While interpreting a statute, the
court has to prefer an interpretation which advances the
purpose of the statute.

<ifafera &1 e

WUe 3N Ud A-gwWiEr uerRf IifefeEH, 1985 — URTG 2 (xvii)(3)

Td 15

() <=t — o IR g8 FuiRa & oar @ f& Seager O 5 4
AwH Td weife RIS o siddyg Afka g @ g @
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State of Himachal Pradesh v. Nirmal Kaur @ Nimmo and
ors.

Judgment dated 20.10.2022 passed by the Supreme Court in Criminal
Appeal No. 956 of 2012, reported in 2022 (4) Crimes 527 (SC)

Relevant extracts from the judgment:

Recently, a three-Judges Bench of this Court in the case of Hira Singh
and anr v. Union of India and anr., (2020) 20 SCC 272 while answering a
reference with regard to the correctness of the view taken by this Court in the case
of E. Micheal Raj v. Narcotics Control Bureau, (2008) 5 SCC 161 to the effect
that, when any narcotic drug or psychotropic substance is found mixed with one
or more neutral substance for the purpose of imposition of punishment, it is the
content of narcotic drug or psychotropic substance which would be taken into
consideration, the Court held thus:

“In Directorate of Enforcement v. Deepak Mahajan (1994) 3 SCC
440, it is observed by this Court that every law is designed to further
ends of justice but not to frustrate on the mere technicalities. It
is further observed that though the intention of the Court is only to
expound the law and not to legislate, nonetheless the legislature cannot
be asked to sit to resolve the difficulties in the implementation of its
intention and the spirit of the law. It is the duty of the Court to mould
or creatively interpret the legislation by liberally interpreting the
statute. In the said decision this Court has also quoted (at SCC pp.
453-54, para 25) the following passage in Maxwell on Interpretation of
Statutes, 10th Edn. p. 229:

“Where the language of a statute, in its ordinary meaning and
grammatical construction, leads to a manifest contradiction of
the apparent purpose of the enactment, or to some
inconvenience or absurdity, hardship or injustice, presumably
not intended, a construction may be put upon it which modifies
the meaning of the words, and even the structure of the
sentence. ... Where the main object and intention of a statute
are clear, it must not be reduced to a nullity by the draftsman's
unskilfulness or ignorance of the law, except in a case of
necessity, or the absolute intractability of the language used.”

It could thus be seen that it is more than a settled principle of law that,
while interpreting the provisions of the statute, the court has to prefer an
interpretation which advances the purpose of the statute.
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In the result, we hold that, once a Chemical Examiner establishes that the
seized ‘poppy straw’ indicates a positive test for the contents of ‘morphine’ and
‘meconic acid’, it is sufficient to establish that it is covered by sub- clause (a) of
Clause (xvii) of Section 2 of the 1985 Act and no further test would be necessary
for establishing that the seized material is a part of ‘papaver somniferum L’. In
other words, once it is established that the seized ‘poppy straw’ tests positive for
the contents of ‘morphine’ and ‘meconic acid’, no other test would be necessary
for bringing home the guilt of the accused under the provisions of Section 15 of
the 1985 Act.

61. LAND ACQUISITION ACT, 1894 — Section 23

(i) Ready Reckoner — Purpose — For the calculation of stamp duty
— Cannot be the basis for determination of compensation.

(ii) Determination of compensation — Factors to be considered —
There cannot be a uniform market value of the land for the
purpose of determination of the compensation for the land —
The market value of different lands vary from place to place
and it depends upon various factors.

A srferrevr sfafaH, 1894 — &IRT 23

() WR 0 — W&ed — T ged @ Aldead @ fog —
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Bharat Sanchar Nigam Limited v. M/s. Nemichand

Damodardas and anr.
Judgment dated 11.07.2022 passed by the Supreme Court in Civil
Appeal No. 3478 of 2022, reported in AIR 2022 SC 3458

Relevant extracts from the judgment:

We are in complete agreement with the view taken in the case of Jawajee
Nagnathan v. Revenue Divisional Officer, Adilabad, A.P. and ors., (1994) 4
SCC 595 and Lal Chand v. Unior of India and onr., AIR 2010 SC 170 that the
prices mentioned in the Ready Reckoner for the purpose of calculation of the
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stamp duty, which are fixed for the entire area, cannot be the basis for
determination of the compensation under the Land Acquisition Act.

Why the prices mentioned in the Ready Reckoner, which is basically for
the purpose of collecting proper stamp duty and registration charges shall not be
the basis for determination of the compensation for the lands acquired under the
Land Acquisition Act is required to be considered from another angle also. It
cannot be disputed that the rates mentioned in the Ready Reckoner are for the
lands of the entire area and the uniform rates are determined with respect to
different lands.

62. LIMITATION ACT, 1963 — Sections 5, 12 and 14

(i) Conduct of party — Lacks due diligence and was negligent —
Not entitled to condonation of delay u/s 5 of the Act and
exclusion of time spent in wrong forum u/s 14 of the Act —
Principle reiterated.

(ii) No appeal in the eyes of law — Unless delay in filing appeal is
condoned.

(iii)  Exclusion of time u/s 14 of the Act rejected — Condonation of
delay u/s 5 of the Act — Not permissible on same set of facts.

R I, 1963 — &RTU 5, 12 T4 14

(i) UHPR BT IMRU — IRID TURA] BT WG TAT ATIRATS —
AfeTH o aRT 5 B efiF facie | & Ud Ted " WR
frar T AR ORT 14 © 9 WHY B SUaeiy BT ARBRY 8]
— RIg™ v |

(i) ol TRId B H gonl facie & 7 {5y oM 9o fafds gfc #
A HT IR BT |

(i) SMRFTH & gRT 14 & T THA FT TS v — A
DI URT 5 @ I fAciq &1 HRAT — S81 JAl W IATA ol |

Ku. Mangla Deshore v. Mst. Krishna Bai (dead) by LRs.

A. Madhusudan and ors.

Judgment dated 14.07.2022 passed by the High Court of Madhya
Pradesh in Second Appeal No. 743 of 2000, reported in 2023 (1) MPLJ
330
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Relevant extracts from the judgment:

As has been held by Hon’ble Apex Court in the case of Ramji Pandey and
ors. v. Swaran Kali, AIR 2011 SC 489, as the conduct of respondents throughout
lacks due diligence and was also negligent, they would not be entitled to benefit
of condonation of delay under section 5 of the Limitation Act and time spent in
wrong forum cannot be excluded and delay cannot be condoned.

It is well settled that unless the delay in filing of appeal is condoned, there
is no appeal in the eyes of law. If the matter is considered from this angle, then on
the date of passing of the impugned judgment dated 18.02.2000, there was no
appeal in the eyes of law. In my considered opinion after condoning the delay of a
long period under Order 41 Rule 3A CPC, it was the duty of first appellate court
to admit the appeal as provided under Rule 11 and then to hear the final
arguments as provided under Rule 12 of Order 41 CPC, but nothing was followed
by learned first appellate court and on the same date appeal was allowed just
contrary to law settled by Full Bench of this Court in the case of Maniram and
ors. v. Mst. Fuleshwar and ors., 1996 MPLJ 764 (FB).

However, after recording negative findings on the same set of facts with
regard to Section 14 of the Limitation Act there was no occasion available with
the first appellate court to consider the question of condonation of delay again on
same set of facts in view of Section 5 of the Limitation Act. As the delay in filing
the first appeal was not condonable, therefore there was no question of deciding
the appeal on merits. Accordingly, the impugned judgment and decree deserves to
be and is hereby set aside and the judgment and decree passed by learned trial

court is restored.
[ ]

63. LIMITATION ACT, 1963 — Section 14
(i) Condonation of delay u/s 5 of the Act and exclusion of time u/s
14 of the Act — Cannot be equated.
(ii) Period once excluded u/s 14 of the Act — Cannot be counted for
purpose of computing the period for condonation of delay u/s §
of the Act.

gR¥ET = aH, 1963 — ©IRT 14
(i) oW @t arT 5 & oA fIcid ¥ Be T IR EM I gRT
14 & T THI BT AUGid — Tb FHE A8] HAE Il Gobdl |
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(i) MRAfTH B aRT 14 B ITT B IR JUElia T — fRfH
@ GRT 5 ® 3 fAdld & &1 & P @ B T Bg
fem & w181 foram <1 wear |

Laxmi Srinivasa R and P Boiled Rice Mill v. State of A.P.

and anr.

Order dated 14.11.2022 passed by the Supreme Court in Special

Leave Petition (C) No. 11225 of 2022, reported in 2023 (1) MPLJ 410

(8O
Relevant extracts from the order:

It is an accepted position that the appellant had filed a writ petition before
the High Court on 24.02.2018, which was not entertained vide the order dated
07.03.2018 on the ground that the appellant should approach the Appellate
Authority. The appellant is entitled to ask for exclusion of the said period in terms
of Section 14 of the Limitation Act, 1963. Exclusion of time is different, and
cannot be equated with condonation of delay. The period once excluded, cannot
be counted for the purpose of computing the period for which delay can be
condoned. Of course for exclusion of time under Section 14 of the Limitation Act,
1963, the conditions stipulated in Section 14 have to be satisfied.

[See — Consolidated Engineering Enterprises v. Principal Secretary, Irrigation
Department and ors., (2008) 7 SCC 169 and Kalpraj Dharamshi and anr. v.
Kotak Investment Advisors Limited and anr., (2021) 10 SCC 401

64. MOTOR VEHICLES ACT, 1988 — Section 166
Compensation — Permanent disability — Amputation of right arm —
The fact that applicant was serving and his salary was 1000 USD, the
loss of income should be taken at least ¥ 30,000/- per month.

Hiex I AfAfTH, 1988 — €IRT 166

gfdex — wrl fataar — <R gon &1 fd@sd — 39 77 3 <ud
3¢ & ae® |ar # o 3R SESHT 949 1000 JUESL. o, T9 I B
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Ramesh v. Karan Singh and anr.
Judgment dated 16.09.2022 passed by the Supreme Court in Civil
Appeal No. 6365 of 2022, reported in 2022 ACJ 2658
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*65.

66.

MOTOR VEHICLES ACT, 1988 — Section 166
Contributory negligence — Proof — Neither allegation about
contributory negligence in written statement nor any evidence was

produced — Tribunal erred in holding that accident occurred as a
partial negligence of deceased.

AR I AT, 1988 — ORT 166

IRTERT SUeT — JAT — forRad wee & ARTeRY Svem @ favg § 9 ar
HIg B fbar T &R 7§ PIS eI TR B TS — ARSI DY
I8 3faurRen fob gHeT gae o iftie Suem | HING g8, Tad ot |
Awdhesh Kumari and ors. v. Harishchandra and ors.
Judgment dated 31.03.2022 passed by the High Court of Madhya

Pradesh (Gwalior Bench) in Miscellaneous Appeal No. 1121 of 2015,
reported in 2022 ACJ 2440

MOTOR VEHICLES ACT, 1988 — Sections 166 and 168

(i) Accident caused by harvester No. 4598 — No need to register
harvester — Registration No. 4598 identifies the tractor on
which harvester was mounted — Tractor properly implicated in
the case — Insurance Company liable to pay compensation.

(ii) Harvester mounted on Tractor — Harvester not included in
schedule — Additional premium not required — Additional
premium is payable in case of trailers mentioned in schedule of
trailers.

Alex I AR, 1988 — GRTY 166 T4 168

(i) BRI HAG 4508 | THcAl PING — BRAWR I USiAA
ANMITISH &l — Ul HHI% 4598 W ek & UgaH I gl
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Manager, Magma HDI General Insurance Co. Ltd, Kolkata

v. Puja Bhalavi and ors.
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Order dated 10.11.2022 passed by the High Court of Madhya Pradesh
in Miscellaneous Appeal No. 2054 of 2017, reported in 2023 (1) MPLJ
454

Relevant extracts from the order:

There is identification of the tractor and its owner in the dehati nalishi
itself, therefore, contention of the learned counsel for the Insurance Company that
tractor has been falsely implicated is not made out. Once it is mentioned on the
date of accident itself that harvester caused accident and number is mentioned as
4598, name of the owner is mentioned, then admittedly when harvester is not
required to be registered separately registration No.4598 is that of the tractor on
which harvester was mounted and not of the harvester.

It is clear that additional premium is payable in respect of any trailer
mentioned in schedule of trailers. Insurance Company has though mentioned
threshing machines, drums, bailing machines, trusses and tiers, but has not
mentioned harvester to be included in the schedule of trailers and therefore,
harvester being not a trailer mentioned in the schedule no additional premium will
be payable in terms of India Motor Tariff (IMT). 48.

67. MOTOR VEHICLES ACT, 1988 — Sections 166 and 168
(i) Motor accident case — Determination of compensation —
Income Tax Return (ITR) being statutory document, may be
considered for computation of annual income.
(ii) The Act being a beneficial legislation, concept of ‘just and fair’
compensation should be of paramount importance.
(iii)  Calculation of ‘just and fair’ compensation — Explained.

Aiex a9 AW, 1988 — IR 166 T4 168

(i) AR gHed YR — gfda] &1 faRer — smgex Rest dunfis
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Anjali and ors. v. Lokendra Rathod and ors.

Judgment dated 06.12.2022 passed by the Supreme Court in Civil
Appeal No. 9014 of 2022, reported in 2023 (1) MPLJ 415 (SC)

JOTI JOURNAL — APRIL 2023 — PART II 98



Relevant extracts from the judgment:

The deceased was aged 28 years at the time of the accident, and he used to
run a business of scrap and earned Rs. 15,000/- per month as claimed by the
appellants, in support the appellants had filed the deceased’s Income Tax Return
for financial year 2009-2010 before the Tribunal which showed the total income
of deceased to be Rs.1,18,261/-, approx. Rs.9855/- per month. The MACT
disregarded the deceased’s Income Tax Return on the ground that neither any ITR
prior to 2009-2010 nor any other document with regard to the deceased’s income
was filed before the Tribunal. The MACT while relying on this Court’s judgment
in Laxmi Devi & ors. v. Mohammad Tabbar & anr., (2008) 12 SCC 165, held
the deceased to be a skilled labour and fixed his income at Rs.4000/- per month
i.e., Rs.48,000/- per annum. The Tribunal applied a multiplier of ‘17’ and
deducted one-fourth (1/4th) of the income towards his personal expenses for the
purpose of calculation of the compensation under the head of loss of dependency.
A total sum of Rs.6,12,000/- was awarded towards loss of dependency, to this
Rs.10,000/- was added for loss of pain & suffering and Rs.2,000/- for funeral
expenses. The MACT awarded a total sum of Rs.6,24,000/- (Rupees Six Lakh
Twenty-Four Thousand only) towards compensation with interest @ 6% per
annum from the date of the Claim Petition till date of realization.

The Tribunal and the High Court both committed grave error while
estimating the deceased’s income by disregarding the Income Tax Return of the
Deceased. The appellants had filed the Income Tax Return (2009- 2010) of the
deceased, which reflects the deceased’s annual income to be Rs.1,18,261/-,
approx. Rs.9,855/- per month. This Court in Malarvizhi & ors. v. United India
Insurance Co. Ltd. and ors., (2020) 4 SCC 228 has reaffirmed that the Income
Tax Return is a statutory document on which reliance be placed, where available,
for computation of annual income. In Malarvizhi (supra), this Court has laid as
under:

“10. ...We are in agreement with the High Court that the
determination must proceed on the basis of the income tax return,
where available. The income tax return is a statutory document on
which reliance may be placed to determine the annual income of the
deceased.”

Hence, this Court is of the opinion that the deceased’s annual income be
fixed at Rs.1,18,261/-, approx. Rs.9,855/- per month keeping in mind the
deceased’s Income Tax Return for the year 2009-2010.
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The provisions of the Motor Vehicles Act, 1988 gives paramount
importance to the concept of ‘just and fair’ compensation. It is a beneficial
legislation which has been framed with the object of providing relief to the
victims or their families. Section 168 of the MV Act deals with the concept of
‘just compensation’ which ought to be determined on the foundation of fairness,
reasonableness and equitability. Although such determination can never be
arithmetically exact or perfect, an endeavor should be made by the Court to award
just and fair compensation irrespective of the amount claimed by the applicant/s.
In Sarla Verma & ors. v. Delhi Transport Corporation & anr., (2009) 6 SCC
121 this Court has laid down as under:

“16. ...“Just compensation” is adequate compensation which is fair and
equitable, on the facts and circumstances of the case, to make good the
loss suffered as a result of the wrong, as far as money can do so, by
applying the well settled principles relating to award of compensation.
It is not intended to be a bonanza, largesse or source of profit.”

In the instant case the deceased is survived by seven (7) dependents, hence
in view of the Sarla Verma (supra) judgment and the Constitution bench judgment
of this Court in National Insurance Co. Ltd. v. Pranay Sethi & ors., (2017) 16
SCC 680, the appropriate deduction for personal expenses for deceased ought to
be 1/5" only and not 1/4th as applied by the Tribunal and High Court.

The Tribunal erred by not making any additions to future prospects of the
deceased, whereas the High Court by placing reliance on Sarla Verma (supra) and
Pranay Sethi (supra) held that since the deceased was under 40 years of age and
was self-employed, he be entitled to addition of future prospects of 40% of his
established income. We find no error in the High Court’s reasoning for adding
40% of the deceased’s income towards future prospects.

The Tribunal awarded meagre sums of Rs.10,000/- and Rs.2,000/- towards
conventional heads and funeral expenses, respectively, whereas the High Court
while placing reliance on Pranay Sethi (supra) awarded Rs.70,000/- under
conventional heads and Rs.10,000/- towards funeral expenses of the deceased.
Although the High Court was correct in placing reliance on Pranay Sethi (supra),
the High Court erred by not granting an increment of 10% on the conventional
heads in every three years as directed in the Pranay Sethi (supra).

Hence, we are of the opinion that the High Court ought to have added the
increment of 10% to the conventional heads as per the dictum in Pranay Sethi

(supra).
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A three-Judge Bench of this Court in United India Insurance Co. Ltd. v.
Satinder Kaur @ Satwinder Kaur and ors., (2021) 11 SCC 780 after considering
Pranay Sethi (supra), has awarded spousal consortium at the rate of Rs.40,000/
(Rupees forty thousand only) and towards loss of parental consortium to each
child at the rate of Rs.40,000/ (Rupees forty thousand only). The compensation
under these heads also needs to be increased by 10%. Thus, the spousal
consortium is awarded at Rs.44,000/ (Forty-four thousand only), and towards
parental consortium at the rate of Rs.44,000/ each (Total Rs.1,32,000/-) is awarded
to the three children.

In light of the above mentioned discussion, the Appellants are entitled to
the following amounts:

S. No. Head Compensation Awarded

L. Income Rs. 9,855/- per month

2. Future Prospects Rs.3,942/- (i.e. 40% of the income)

3. Deduction Towards personal | Rs.2,300/- (i.e. 1/6™ of expenses
expenses Rs.9,855 + Rs.3,942)

4, Total Annual Income Rs.1,37,964/- [(i.e. 5/6™ of Rs.9,855 +

Rs.3,942) x 12]

5. Multiplier 17

6. Loss of Dependency Rs.23,45,388/- (i.e. Rs.1,37,964 x 17)

7. Funeral Expenses Rs. 50,000/-

8. Loss of Estate Rs. 20,000/-

9. Loss of Spousal Consortium Rs. 44,000/-

10. Loss of Parental Consortium to Rs. 44,000/- each
each of the three children

11. Total Compensation to be Paid Rs. 25,91,388/-.

Thus the total compensation payable to the appellants is Rs. 25,91,388/-
with interest at 9% per annum from the date of filing of the application till the date
of payment of the compensation to the Appellants.

68. MOTOR VEHICLES ACT, 1988 — Section 168 (1)
Compensation — Road accident — Deceased aged 12 years — It is just
and proper to accept the notional income of Rs. 30,000/- p.a. including
future prospects and using multiplier of 15.
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Arex I A9, 1988 — &RT 168 (1)
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Meena Devi v. Nunu Chand Mahto and ors.
Judgment dated 13.10.2022 passed by the Supreme Court in Civil
Appeal No. 7255 of 2022, reported in 2022 ACJ 2478

Relevant extracts from the judgment:

It is apparent that in the cases of child death, the notional income of
% 15,000/- as specified in the II Schedule of Motor Vehicles Act has been
enhanced on account of devaluation of money and value of rupee coming down
from the date on which the II Schedule of M.V. Act was introduced and the said
notional income was treated as ¥ 30,000/- in the case of Kishan Gopal and anr. v.
Lala and ors., (2014) 1 SCC 244 and X 25,000/- in Kurvan Ansari @ Kurvan Ali
& anr. v. Shyam Kishore Murmu and anr., (2022) 1 SCC 317 in age group of 10
and 7 years, respectively.

Thus, applying the ratio of the said judgments, looking to the age of the
child in the present case i.e. 12 years, the principles laid down in the case of
Kishan Gopal (supra) are aptly applicable to the facts of the present case. As per
the ocular statement of the mother of the deceased, it is clear that deceased was a
brilliant student and studying in a private school. Therefore, accepting the
notional earning I 30,000/- including future prospects and applying the multiplier
of 15 in view of the decision of this Court in Sarla Verma & ors. v. Delhi
Transport Corporation and anr., (2009) 6 SCC 121 the loss of dependency
comes to ¥ 4,50,000/- and if we add ¥ 50,000/- in conventional heads, then the
total sum of compensation comes to ¥ 5,00,000/-. As per the judgment of MACT,
lump sum compensation of ¥ 1,50,000/- has been awarded, while the High Court
enhanced it to ¥ 2,00,000/- up to the value of the Claim Petition. In our view, the
said amount of compensation is not just and reasonable looking to the
computation made hereinabove. Hence, we determine the total compensation as
5,00,000/- and on reducing the amount as awarded by the High Court i.e. X
2,00,000/-, the enhanced amount comes to ¥ 3,00,000/-.

At this stage, it is necessary to clarify that as per the decision of a Three-
Judge Bench of this Court in Nagappa v. Gurdayal Singh and ors., (2003) 2 SCC
274, it was observed that under the MV Act, there is no restriction that the
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Tribunal/Court cannot award compensation exceeding the amount so claimed.
The Tribunal/Court ought to award ‘just’ compensation which is reasonable in the
facts relying upon the evidence produced on record. Therefore, less valuation, if
any, made in the Claim Petition would not be impediment to award just
compensation exceeding the claimed amount.

69. N.D.P.S. ACT, 1985 — Sections 37 and 67
CRIMINAL PROCEDURE CODE, 1973 — Section 439
Bail — Nothing was recovered from the possession of the accused — Not
safe to conclude that he is not guilty of the offence — The length of the
period of his custody or the fact that the charge-sheet has been filed and
trial has commenced are by themselves not considerations that can be
treated as persuasive grounds for granting bail to the accused.

w@Mueh AN gd gyl garel Sifdfem, 1985 — €RY 37 U4 67
qus yfear Higdl, 1973 — €T 439
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HehdT |
Narcotics Control Bureau v. Mohit Aggarwal
Judgment dated 19.07.2022 passed by the Supreme Court in Criminal
Appeal No. 1001 of 2022, reported in AIR 2022 SC 3444 (Three Judge
Bench)

Relevant extracts from the judgment:

In our opinion the narrow parameters of bail available under Section 37 of
the Act, have not been satisfied in the facts of the instant case. At this stage, it is
not safe to conclude that the respondent has successfully demonstrated that there
are reasonable grounds to believe that he is not guilty of the offence alleged
against him, for him to have been admitted to bail. The length of the period of his
custody or the fact that the charge-sheet has been filed and the trial has
commenced are by themselves not considerations that can be treated as persuasive
grounds for granting relief to the respondent under Section 37 of the NDPS Act.
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70. NEGOTIABLE INSTRUMENTS ACT, 1881 — Sections 138 and 139
EVIDENCE ACT, 1872 — Section 45
Dishonour of cheque — Standard of proof for rebuttal of presumption
is preponderance of probabilities — Cheque filled by person other than
drawer — Signature and delivery of cheque by accused to complainant
admitted — Presumption u/s 139 arises and cannot be rebutted by
mere hand writing expert report.

Ry for@a Sfef=aH, 1881 — &RTY 138 3iR 139

we AT, 1872 — €RT 45

P BT ARV — SURYT S G & oI FHIOT BT AFD — HHIGATSA

P Ul & — iEdre (GRIdbal) @ STeal Y Jfdd §RT dd WRT

T — MG §RT A9 W WER (9 RS DI IS ST Wigd —

gRT 139 & IATd STERT & SR 3R A fagdvs Raid I s

Gued & fhar S Adar 7 |

Oriental Bank of Commerce v. Prabodh Kumar Tiwari

Judgment dated 16.08.2022 passed by the Supreme Court in Criminal

Appeal No. 1260 of 2022, reported in 2022 (3) Crimes 345 (SC)
Relevant extracts from the judgment:

For determination, the fact that the details in the cheque have been
filled up not by the drawer, but by some other person would be immaterial.
The presumption which arises on the signing of the cheque cannot be
rebutted merely by the report of a hand-writing expert. Even if the details in
the cheque have not been filled up by drawer but by another person, this is
not relevant to the defense whether cheque was issued towards payment of
a debt or in discharge of a liability.

71. PREVENTION OF CORRUPTION ACT, 1988 — Section 19

(i) Sanction for prosecution — Delay — Consequences — After
expiry of three months and additional one month, the
aggrieved party would be entitled to approach the writ court
concerned to seek appropriate remedy.

(ii) Sanction for prosecution — Delay — Effect — Consequence of
non-compliance of statutory period in granting of sanction
shall not be the sole ground for quashing of the criminal
proceeding.
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@)  fEeE # AR — fade — gk — B9 AE &k sfaRea
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(i)  AFGISH B A — e — IME — AN UG $RA H e
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Vijay Rajmohan v. Central Bureau of Investigation
(Anti-Corruption Branch)

Judgment dated 11.10.2022 passed by the Supreme Court in Criminal
Appeal No. ..... of 2022, reported in (2023) 1 SCC 329

Relevant extracts from the judgment:

The new proviso to Section 19 mandating that the competent authority
shall endeavour to convey the decision on the proposal for sanction within a
period of three months can only be read and understood as a compelling statutory
obligation. We are not inclined to accept the submission of the learned ASG that
this proviso is only directory in nature. In the first place, the consistent effort
made by all branches of the State, the Judiciary, the Legislative, and the
Executive, to ensure early decision-making by the competent authority cannot be
watered down by lexical interpretation of the expression endeavour in the proviso.

The sanctioning authority must bear in mind that public confidence in the
maintenance of the Rule of Law, which is fundamental in the administration of
justice, is at stake here. By causing delay in considering the request for sanction,
the sanctioning authority stultifies judicial scrutiny, thereby vitiating the process
of determination of the allegations against the corrupt official Subramaniam
Swamy v. Manmohan Singh, (2012) 3 SCC 64. Delays in prosecuting the corrupt
breeds a culture of impunity and leads to systemic resignation to the existence of
corruption in public life. Such inaction is fraught with the risk of making future
generations getting accustomed to corruption as a way of life. Viewed in this
context, the duty to take an early decision inheres in the power vested in the
appointing authority to grant or not to grant sanction. In fact, the statement of
object and reasons for the 2018 amendment of Section 19 clearly explain the
purpose as under: -
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“...Further, in the light of a recent judgment of the Supreme Court,
the question of amending section 19 of the Act to lay down clear
criteria and procedure for sanction of prosecution, including the
stage at which sanction can be sought, timelines within which
order has to be passed, was also examined by the Central
Government and it is proposed to incorporate appropriate
provisions in section 19 of the Act.”

The intention of the Parliament is evident from a combined reading of the
first proviso to Section 19, which uses the expression ‘endeavour’ with the
subsequent provisions. The third proviso mandates that the extended period can
be granted only for one month after reasons are recorded in writing. There is no
further extension. The fourth proviso, which empowers the Central Government
to prescribe necessary guidelines for ensuring the mandate, may also be noted in
this regard. It can thus be concluded that the Parliament intended that the process
of grant of sanction must be completed within four months, which includes the
extended period of one month.

If it is mandatory for the sanctioning authority to decide in a time-bound
manner, the consequence of non-compliance with the mandatory period must be
examined. This is a critical question having no easy answer. In Subramanian
Swamy (supra), this Court suggested that Parliament may consider providing
deemed sanction if a decision is not taken within the prescribed period. The
Appellant herein contends the very opposite that the criminal proceedings must be
quashed if the decision is not taken within the prescribed period.

In the first place, non-compliance with a mandatory period cannot and
should not automatically lead to the quashing of criminal proceedings because the
prosecution of a public servant for corruption has an element of public interest
having a direct bearing on the rule of law. This is also a non-sequitur. It must also
be kept in mind that the complainant or victim has no other remedy available for
judicial redressal if the criminal proceedings stand automatically quashed. At the
same time, a decision to grant deemed sanction may cause prejudice to the rights
of the accused as there would also be non-application of mind in such cases.

Accountability has three essential constituent dimensions.

(1) responsibility, (ii) answerability and (iii) enforceability. Responsibility requires
the identification of duties and performance obligations of individuals in authority
and with authorities. Answerability requires reasoned decision-making so that
those affected by their decisions, including the public, are aware of the same.
Enforceability requires appropriate corrective and remedial action against lack of
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responsibility and accountability to be taken. Accountability has a corrective
function, making it possible to address individual or collective grievances. It
enables action against officials or institutions for dereliction of duty. It also has a
preventive function that helps to identify the procedure or policy which has
become non-functional and to improve upon it.

Accountability, as a principle of administrative law, when applied to the
issue that we are dealing with, translates in this manner. Responsibility for grant
of sanction for prosecution of a public servant under Section 19 of the PC Act is
always vested in the appointing authority. Identification of appointing authority is
always clear and straight forward. The 2018 amendment specifically obligates the
appointing authority to convey the decision within three months and to provide
for the reasons to be recorded in writing for the extended period of one month.
This amendment, in fact, evidences legislative incorporation of answerability, the
second constituent of accountability. For enforceability, Parliament has expressly
empowered the Central Vigilance Commission under Section 8(1) (f) of the CVC
Act to review the progress of the applications pending with the competent
authorities, and this function must take within its sweep the power to deal with the
consequences of failure of the competent authority to comply with its statutory
duty. This power and responsibility of CVC is clear from the provisions of the
statute and decipherable from functions entrusted to it.

In conclusion, we hold that upon expiry of the three months and the
additional one-month period, the aggrieved party, be it the complainant, accused
or victim, would be entitled to approach the concerned writ court. They are
entitled to seek appropriate remedies, including directions for action on the
request for sanction and for the corrective measure on accountability that the
sanctioning authority bears. This is especially crucial if the non- grant of sanction
is withheld without reason, resulting in the stifling of a genuine case of
corruption. Simultaneously, the CVC shall enquire into the matter in the exercise
of its powers under Section 8(1) (e) and (f) and take such corrective action as it is
empowered under the CVC Act.

The second issue is answered by holding that the period of three months,
extended by one more month for legal consultation, is mandatory. The
consequence of non-compliance with this mandatory requirement shall not be
quashing of the criminal proceeding for that very reason. The competent authority
shall be Accountable for the delay and be subject to judicial review
and administrative action by the CVC under Section 8(1)(f) of the CVC Act.
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72. SPECIAL MARRIAGE ACT, 1954 — Section 40-B(3)

CIVIL PROCEDURE CODE, 1908 —Section 96 (2) and Order 9 Rule 13

(i) Ex parte decree of divorce — Appeal filed on the ground that
the Family Court has decided the matter swiftly — Enactment
has special provision relating to adjournment, conclusion of
trial within time limit — Notice served — No ground for appeal.

(ii) Appeal u/s 96(2) of CPC against ex parte decree of divorce —
Ground that Family Court has committed an error in
proceeding ex parte is not arguable — Finding given on merit
or on jurisdiction of Court below, may be challenged.

(iii)  Setting aside ex parte decree — Recourse to the special
procedure under Order 9 Rule 13 CPC is available.

ooy faars ifafram, 1954 — 9RT 40-W(3)

Rafaer uferar dfedr, 1908 — &RT 96 (2) TG 3m<er 9 ¥ 13

() far e @ e el — $ga IR R g i
A UHRU & RISV & MR W e dRerd — iffgq #
R & worT dem gHaE # Rrexer 7 faR grae —
I 97 dHI — A BT IR T8I |

(i) UPUENT faae =g el & fowg Rifde uihar <dfear @t
gRT 96(2) ¥ U — HIE YR §RT UHUET HRAATE HR
e HRT fHA I $T IR qHYEr 7B — U W 3ferar
Ry R @ SRR @ W9y A A ™ Ay ) amey
I |

(i) THUET fdaE fowws M=l &1 oura o_mT — fifde ufsear
Jfear @ amewr 9 W 13 & siaia fa9Iy ufshan Sueter|

Lee Anne v. Arunoday Singh

Judgment dated 09.07.2022 passed by the High Court of Madhya
Pradesh in First Appeal No. 445 of 2020, reported in 2023 (1) MPLJ
264

Relevant extracts from the judgment:

The appellant has raised eye-brows on the speed with which the family
Court has decided the matter. In the teeth of Section 40-B of the Act of 1954, the
proceedings cannot be jettisoned merely because it were conducted with quite
promptitude.
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The legislative mandate ingrained in this provision makes it obligatory to
conduct the proceeding on day-to-day basis until its conclusion. The Court below,
in fact has not proceeded with that speed and ensured that the appellant/defendant
had received notices, got sufficient opportunity to participate in conciliation
proceedings and in the Court proceedings. Sub-section 2 of Section 40-B puts an
obligation to the family Court to make endeavour to decide the trial within six
months. Thus, on this account no fault can be found in the proceedings of the
Court below.

The legislative intent in inserting Section 40-B is to ensure that the trial
and appellate proceedings arising out of Special Marriage Act are decided within
a time frame. Sub-section 3 of Section 40-B makes it obligatory for the appellate
Court to make endeavour to conclude the 8 hearing within three months from the
date of service of notice of appeal on the respondent. Thus, speed and acceleration
of proceeding is requirement of the enactment. The only aspect which needs to be
taken care of is service of notice to the other side and adjournments which are
necessary in the interest of justice.

We find substance in the argument of learned Senior Counsel for the
respondent that in this regular first appeal which is analogous to a first appeal
under Section 96 (2) of CPC, it is not open to the appellant to argue that the
family court has committed an error in proceeding ex parte. The appellant can
only attack the findings given on merits or on the aspect of jurisdiction of Court
below as per the material available on record. For this reason, even otherwise, the
order of proceeding ex parte by the Court below cannot be a subject matter of
judicial review in this appeal.

73. SPECIFIC RELIEF ACT, 1963 — Section 10

>i) Amendment in the Act — Prospective in nature and cannot
apply to those transactions that took place prior to its coming
into force.

(ii) Performance of contract — Limitation — When the time period
for performance is not fixed then the purchaser can take
recourse to the notice issued but such circumstances do not
come into play when fixed time period was clearly mandated in
the contract.
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(iii) Contract to sell immovable property — Whether time is the
essence of contract? Even if it does not appear from the
contract, the court may infer that it is to be performed within
reasonable time.

fafafdse aray s, 1963 — &RT 10

(i) JfAfm 4§ darE — gefa § Yfawed @ S99 d@EasRl W)
AR T8l B HHaT ol SHb PIA H MM W qd & § |

()  wfasT &1 g — IR — 99 9eE =g 9w A AeiRa
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dfaer d§ fuiRad v9g 1 wed: 9™ & 99 Sw
R g & T2 |

(i)  rTd Hufed & fApy = o dfdeT — Fa1 GAg Gfaar &1 9R
?? 9ol & e ¥ T wd T @ e 8, ft NIRiTe I
AT B} FhaT & b |faer &1 ureq S ww H§ fean
ST =Ry |

Katta Sujatha Reddy and anr. v. Siddamsetty Infra Projects

Private Limited and ors.

Judgment dated 25.08.2022 passed by the Supreme Court in Civil
Appeal No. 5822 of 2022, reported in (2023) 1 SCC 355

(Three Judge Bench)

Relevant extracts from the judgment:

At the outset, this Court has perused Clause 3 of the agreements, which is
in two parts. The first part provides for the purchaser’s obligation, while the
second part details the obligation of the vendors to provide the requisite
certificates. Although both the obligations were required to be completed within
the stipulated period of three months, there is a substantive difference between
these two sets of obligations. The obligation upon the vendors concerned was
production of certain certificates, such as income tax exemption certificate and
agriculture certificate. No consequences were spelt out for non-performance of
such obligations. Whereas the obligation on the purchaser, was to make the
complete payment of the sale consideration within three months. The clause
further mandates forfeiture of the advance amount if the payment obligation is not
met within the time period stipulated therein.

In this context, this Court in Chand Rani (dead) by LRs. v. Kamal Rani
(dead) by LRs., (1993) 1 SCC 519, held as under:
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“25. From an analysis of the above case law it is clear that in the
case of sale of immovable property there is no presumption as to
time being the essence of the contract. Even if it is not of the
essence of the contract the Court may infer that it is to be
performed in a reasonable time if the conditions are:

1. from the express terms of the contract;
2. from the nature of the property; and
3. from the surrounding circumstances, for example:

the object of making the contract.”

In this context, we may note that Article 54 of the Limitation Act provides
for two consequences based on the presence of fixed time period of performance.
It is only in a case where the time period for performance is not fixed that the
purchaser can take recourse to the notices issued and the vendors’ reply thereto. In
the case at hand, the aforesaid circumstances do not come into play as a fixed time
period was clearly mandated by Clause 3 read with Clause 23 of the agreements
to sell, as explained above.

In light of the above, we may note that the suit filed by the purchaser was
clearly barred by limitation in view of the first part of Article 54 of the Limitation
Act and no amount of payment of advance could have remedied such a breach of
condition.

74. SPECIFIC RELIEF ACT, 1963 — Section 16(c)
Specific performance of contract — Readiness and willingness —
Plaintiff did not have sufficient funds to discharge his part of contract
— Making subsequent deposit of balance consideration after lapse of
seven years — Deposit in court would not establish plaintiff’s readiness
and willingness. [Umabai v. Nilkanth Dhondiba Chavan, (2020) 11 SCC
790 relied]

fafafde srga s, 1963 — a1 16 ()

Jifaer &1 faffdse oo™ — GO U9 qeRar — 9 @ Ui |fasr @
U | BT YTelq HR1 & forg gt <afdr 71 off — 99 a¥ =did 8x
P SUWRIT @AY Uil BT ggardadt oTaT fhar ST — <O ¥ ST
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Ferpia i @a=, (2020) 11 T 790 acitaq)
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U.N. Krishnamurthy (since deceased) Thr. LRs. v.

A.M. Krishnamurthy
Judgment dated 12.07.2022 passed by the Supreme Court in Civil
Appeal No. 4703 of 2022, reported in AIR 2022 SC 3361

Relevant extracts from the judgment:

In this case, the Respondent Plaintiff has failed to discharge his duty to
prove his readiness as well as willingness to perform his part of the contract, by
adducing cogent evidence. Acceptable evidence has not been placed on record to
prove his readiness and willingness. Further, it is clear from the Respondent
Plaintiff's balance sheet that he did not have sufficient funds to discharge his part
of contract in March 2003. Making subsequent deposit of balance consideration
after lapse of seven years would not establish the Respondent Plaintiff's readiness
to discharge his part of contract. Reliance may be placed on Umabai v. Nilkanth
Dhondiba Chavan, (2005) 6 SCC 243 where this Court speaking through Justice
SB Sinha held that deposit of amount in court is not enough to arrive at
conclusion that Plaintiff was ready and willing to perform his part of contract.
Deposit in court would not establish Plaintiff's readiness and willingness within
meaning of section 16(c) of Specific Relief Act.

*78. SPECIFIC RELIEF ACT, 1963 — Section 20
Suit for specific performance of contract — Agreement to sale —
Execution of agreement and receipt of earnest money undisputed —
Possession delivered — Sale deed to be executed upon receiving of
certificate — Third party rights created by vendor — None of the
vendors were examined — Adverse inference can be drawn against
them.

fafafdse argaly sfefeam, 1963 — &1 20

HfdeT & fafafds oo 8g a”— ey =R — +=R &1 fFuET iR
I\ g7 @ Wity Ffdare — snftuca @ g fHar T — yEor o=
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wfraer epd fdTem T e B |

M/s Shivali Enterprises v. Smt. Godavari (Deceased) Thr.
LRs. and ors.
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76.

Judgment dated 13.09.2022 passed by the Supreme Court in Civil
Appeal No. 8904 of 2010, reported in AIR 2022 SC 4388

SPECIFIC RELIEF ACT, 1963 — Section 34

SUCCESSION ACT, 1925 — Section 63

EVIDENCE ACT, 1872 — Section 68

(i) Possession of one co-owner is possession of all co-owners.

(ii) Burden of proving a Will shall always lie on the propounder.

fafafdse argaly sffeam, 1963 — a1 34

SaRIRIeR ARIH, 1925 — &RT 63

e AT, 1872 — 9RT 68

() U GEEMI BT Heoll, TH TS BT Heoll A |

(i) TG B TR HA BT IR ST YfUTES R BT B |

Ramkali (dead) by L.Rs. Anand Kishore Shukla and ors. v.
Muritkumari (dead) by L.Rs. Gopal Krishan Pandey and
ors.

Judgment dated 20.07.2022 passed by the High Court of Madhya

Pradesh in Second Appeal No. 1015 of 2004, reported in 2023 (1)
MPLJ 367

Relevant extracts from the judgment:

Certainly, in para 32 of the impugned judgment passed by the learned trial

Court, the defendants 2—5 were held to be in physical possession of the property
in question but at the end of para 32 itself, the learned Court found the plaintiff
and defendants 1 —2 to be co-owners and in possession of the land in question. It
is well settled that every co-owner is deemed to be in possession of every inch of
the land because possession of one co-owner is possession of all.

77.

SPECIFIC RELIEF ACT, 1963 — Section 34

When suit is barred by proviso to Section 34 for not claiming relief of
possession? Proper approach — Court should not dismiss the suit
straightaway but should afford opportunity to plaintiff to amend the
plaint claiming consequential relief.

fafafdse sy sfefE, 1963 — aRT 34
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Ganpatlal v. Ganga Bai and ors.
Judgment dated 31.10.2022 passed by the High Court of Madhya
Pradesh (Indore Bench) in Second Appeal No. 204 of 2002, reported
in ILR 2023 MP 496

Relevant extracts from the judgment:

It has been the consistent view that where plaintiff who is able to sue for
further relief omits to do so and proviso to Section 42 of the Specific Relief Act,
1963 becomes applicable, the Court should not dismiss the suit straight-away but
should afford an opportunity to the plaintiff to amend his plaint to claim the
consequential relief. It is then for the plaintiff to amend the plaint and claim the
consequential relief or to face the possibility of the suit being dismissed. Even if
after being afforded such an opportunity, the plaintiff fails to avail the same then
his suit has to be dismissed. In any case, the suit should not be dismissed
immediately upon recording of finding that the same is barred by the proviso to
Section 34 of the Specific Relief Act.
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PART - III

CIRCULARS /NOTIFICATIONS

NOTIFICATION DATED 22.03.2023 OF THE MINISTRY OF

ENVIRONMENT, FOREST AND CLIMATE CHANGE

REGARDING DATE OF ENFORCEMENT OF WILD LIFE
(PROTECTION) AMENDMENT ACT, 2022

S.O. 1394(E).—In exercise of the powers conferred by
sub-section (2) of section 1 of the Wild Life (Protection) Amendment
Act, 2022 (18 of 2022), the Central Government hereby appoints the
1* day of April, 2023 as the date on which the said Act shall come
into force.

[F. No. 1-25/2022 WL]
BIVASH RANJAN,

Additional Director General of
Forests (WL) & Director, Wild Life Preservation.

BI3M. 1394 (3)— DT WRPHR, T g (GRefor) G
JATRA, 2022 (2022 BT 18) DI ORT 1 & IYURI (2) §RT Uad
STl BT YA HRA U, 1 3, 2023 Bl, I IRG & ©U H [
a7, RraeT Sad A= uged g |

(BT, 1—25 /2022 SdcgU)
IECIGISE)
AR g7 Helfewsd ( SIegua)
IR e, a9 Sid aRIeroT
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“What is necessary is to have Judges who are prepared to fashion
new tools, forge new methods, innovate new strategies and evolve a
new jurisprudence, who are judicial statesmen with a social vision
and a creative faculty and who have, above all, a deep sense of
commitment to the Constitution with an activist approach and
obligation for accountability, not to any party in power nor to the
opposition nor to the classes which are vociferous but to the half-
hungry millions of India who are continually denied their basic
human rights. We need Judges who are alive to the socio-economic
realities of Indian life, who are anxious to wipe every tear from
every eye, who have faith in the constitutional values and who are
ready to use law as an instrument for achieving the constitutional
objectives.”

- P.N. Bhagwati, J. in S.P. Gupta v. Union of India,
1981 Supp SCC 87, para 27.
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PART - 1V
IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS

TEIYSY USSR &I JAT |aT Surei+ =99 — 2015
(eI e 2022)

QT &, Uh 9—20 /2021 /3F— 73 HIUTA f&1d 13.01.2023 & JTAR
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fFder / s W Rd gY Herd URRE IR #egyuasl HUSKR
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&1 gNieon) 974, 2022
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- @i faderHg
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District & Sessions Courts Ashoknagar(M.P.).




HETYQIT TS ~TFIeh TehleHt
SRS, SEeq (A.9.) - 482 007

Website : www.mpsja.mphc.gov.in, E-mail : mpjotri@gmail.com, dirmpsja@mpgov.in, Ph. : 0761-2628679
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