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PART-II 

(NOTES ON IMPORTANT JUDGMENTS) 

     Act/ Topic  Note No. Page No. 

BENAMI TRANSACTIONS (PROHIBITION) ACT, 1988  

csukeh laO;ogkj ¼izfr"ks/k½ vf/kfu;e] 1988 csukeh laO;ogkj ¼izfr"ks/k½ vf/kfu;e] 1988 csukeh laO;ogkj ¼izfr"ks/k½ vf/kfu;e] 1988 csukeh laO;ogkj ¼izfr"ks/k½ vf/kfu;e] 1988   

 Section 4 (3) (a) – (i) Benami transaction – Burden of proof lies on one who 

alleges transaction to be benami. 

 (ii) Circumstances which can be taken as a guideline to determine the nature 

of transaction – Principle reiterated.  

    /kkjk /kkjk /kkjk /kkjk 4 (3) (dddd)    & & & & (i) csukeh laO;ogkj & lcwr dk Hkkj ml i{k ij gksrk gS] 
tks laO;ogkj dk csukeh gksuk vfHkdfFkr djrk gS A 

 (ii) laO;ogkj dh izd`fr Kkr djus gsrq ifjfLFkfr;k¡¡¡ ftUgsa ekxZn'kZd ds :i esa 
fopkj esa fy;k tk ldrk gS & fl)kar nksgjk;k x;k A  38 55 
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CIVIL PROCEDURE CODE, 1908  

flfoy izfØ;k lafgrk] 1908flfoy izfØ;k lafgrk] 1908flfoy izfØ;k lafgrk] 1908flfoy izfØ;k lafgrk] 1908 

 Section 11, Order 33 Rules 5 & 15-A and Order 7 Rule 11 –                     

(i) Application to sue as indigent person & & & & Can be rejected on the  ground that 

suit is vexatious, barred by res judicata or on no cause of action – Observation 

confined to decision of such application only. 

 (ii) Rejection of an application to sue as indigent person –  Applicant may 

institute suit after paying requisite court fees – Defendant may object under 

Order 7 Rule 11 of the Code on such grounds. 

    /kkjk 11] /kkjk 11] /kkjk 11] /kkjk 11] vkns'kvkns'kvkns'kvkns'k    33 fu;e 5] 15&d] ,oa 33 fu;e 5] 15&d] ,oa 33 fu;e 5] 15&d] ,oa 33 fu;e 5] 15&d] ,oa vkns'kvkns'kvkns'kvkns'k    7 fu;e 11 & 7 fu;e 11 & 7 fu;e 11 & 7 fu;e 11 & (i) fu/kZu 
O;fDr ds :i esa okn ykus dk vkosnu & okn rax djus okyk] iwoZU;k; ls 
ckf/kr vFkok fcuk okn dkj.k ds vk/kkj ij fujLr fd;k tk ldsxk & fVIi.kh 
dsoy vkosnu ds fujkdj.k rd lhferA 

 (ii) fu/kZu O;fDr ds :i esa okn ykus ds vkosnu dk ukeatwj fd;k tkuk & 
vkosnd vko';d U;k; 'kqYd lank; dj okn lafLFkr dj ldrk gS & rFkkfi 
izfroknh lafgrk ds vkns'k 7 fu;e 11 ds v/khu ,sls  vk/kkjksa ij vkifRr dj 
ldsxkA  39 56  

 Section 96 (2) and Order 9 Rule 13 – (i) Ex parte decree of divorce &&&& 

Appeal filed on the ground that the matter has been decided by the Family 

Court swiftly – No ground for appeal. 

 (ii) Appeal u/s 96(2) of CPC against ex parte decree of divorce – Finding 

given on merit or on jurisdiction of Court below, may be challenged.  

 (iii) Setting aside ex parte decree – Recourse to special procedure under Order 

9 Rule 13 CPC is available. 

 /kkjk 96/kkjk 96/kkjk 96/kkjk 96(2)    vkns'kvkns'kvkns'kvkns'k    9 fu;e 13 & 9 fu;e 13 & 9 fu;e 13 & 9 fu;e 13 & (i) fookg foPNsn dh ,di{kh; vkKfIr & 
dqVqEc U;k;ky; }kjk rhoz xfr ls izdj.k ds fujkdj.k ds vk/kkj ij vihy 
lafLFkr & vihy dk vk/kkj ugha A  

 (ii) ,di{kh; fookg foPNsn vkKfIr ds fo:) flfoy izfØ;k lafgrk dh /kkjk 
96¼2½ esa vihy & xq.k&nks"k ij vFkok fopkj.k U;k;ky; ds {ks=kf/kdkj ds 
laca/k esa vk{ksi vuqKs; A   

 (iii) ,di{kh; fookg foPNsn vkKfIr dks vikLr djkuk & flfoy izfØ;k 
lafgrk ds vkns'k 9 fu;e 13 dh fo'ks"k izfØ;k miyC/kA 72 108 
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 Section 104, Order 9 Rule 13 and Order 43 Rule 1(d) – Ex parte decree – 

On refusal under Order 9 Rule 13 CPC, regular first appeal is available under 

Order 43 Rule 1(d).  

    /kkjk 104] /kkjk 104] /kkjk 104] /kkjk 104] vkns'k 9 fu;e 13 ,oa vkns'k 43 fu;e 1vkns'k 9 fu;e 13 ,oa vkns'k 43 fu;e 1vkns'k 9 fu;e 13 ,oa vkns'k 43 fu;e 1vkns'k 9 fu;e 13 ,oa vkns'k 43 fu;e 1¼¼¼¼?k?k?k?k½ & ½ & ½ & ½ & ,di{kh; fMØh & 
vkns'k 9 fu;e 13 lafgrk ds vkosnu ds ukeatwj fd;s tkus dh n'kk esa] 
fu;fer izFke vihy vkns'k 43 fu;e 1 ¼?k½ lafgrk ds varxZr izLrqr dh tk 
ldrh gSA  40 58      

    Order 22 Rules 3 and 4 – Abatement of suit/appeal – Effect of                

Non-substitution of legal representatives after demise of some of the 

respondents during pendency of appeal. 

    vkns'k 22 fu;e 3 ,oa 4 & vkns'k 22 fu;e 3 ,oa 4 & vkns'k 22 fu;e 3 ,oa 4 & vkns'k 22 fu;e 3 ,oa 4 & okn@vihy dk mi'keu & vihy ds yafcr jgrs 
gq;s dqN izfroknhx.k@mRrjoknhx.k dh e`R;q gksus ij oS/k izfrfuf/k;ksa dh 
izfrLFkkiuk u fd;s tkus dk izHkkoA 41 60 

 Order 22 Rules 3 and 5 – Legal representative – Application filed on the 

basis of Will – If any enquiry is required to be made, court can determine the 

question as provided under Order 22 Rule 5. 

    vkns'kvkns'kvkns'kvkns'k    22 fu;e 3 ,oa 5 & 22 fu;e 3 ,oa 5 & 22 fu;e 3 ,oa 5 & 22 fu;e 3 ,oa 5 & fof/kd izfrfuf/k & olh;r ds vk/kkj ij vkosnu 
izLrqr fd;k x;k & ;fn dksbZ tk¡p dh tkuk vko';d gS rc U;k;ky; 
vkns'k 22 fu;e 5 esa micaf/kr jhfr ls iz'u dk vo/kkj.k dj ldrh gSA   

        42 61 

 Order 39 Rule 1 & 2 – Temporary injunction – Effect when possession of the 

suit property and essential elements are not established. 

    vkns'kvkns'kvkns'kvkns'k    39 fu;e 139 fu;e 139 fu;e 139 fu;e 1    ,oa 2,oa 2,oa 2,oa 2    & & & & vLFkk;h fu"ks/kkKk & oknxzLr laifRr ij 
vkf/kiR; ,oa vko”;d rRo LFkkfir ugha gksus ij izHkkoA 43 62 

 Order 43 Rule 1(r) and Order 39 Rules 1 and 2 – Interim injunction – 

Restrictions on power of Appellate Court. 

    vkns'k 43 fu;e 1¼vkns'k 43 fu;e 1¼vkns'k 43 fu;e 1¼vkns'k 43 fu;e 1¼nnnn½ ,oa vkns'k 39 fu;e 1 o 2 & ½ ,oa vkns'k 39 fu;e 1 o 2 & ½ ,oa vkns'k 39 fu;e 1 o 2 & ½ ,oa vkns'k 39 fu;e 1 o 2 & varfje fu"ks/kkKk & 
vihyh; U;k;ky; dh 'kfDr;ksa ij izfrca/kA    44 63 
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CRIMINAL PROCEDURE CODE, 1973  

n.M izfØ;k lafgrk] 1973n.M izfØ;k lafgrk] 1973n.M izfØ;k lafgrk] 1973n.M izfØ;k lafgrk] 1973 

Section 125 – (i) Maintenance – Issue of overlapping jurisdiction addressed. 

(ii) Parties to the application are required to file affidavit of disclosure of 

assets as mentioned in Enclosures I, II and III of the judgment in all 

maintenance proceedings. 

(iii) Factors to be considered for determining quantum, enumerated. 

(iv) From what time maintenance can be granted? Maintenance to be awarded 

from the date of filing of application 

(v) Execution – Order of maintenance may be enforced like a decree of civil 

court. 

/kkjk 125 & /kkjk 125 & /kkjk 125 & /kkjk 125 & ¼¼¼¼i½½½½    Hkj.k iks"k.k & {ks=kf/kdkj ds vfrO;kiu gksus dk fookn 
lacksf/krA  

¼¼¼¼ii½½½½    vkosnu ds i{kdkjksa dks fu.kZ; esa fn;s x;s izk:i I] II ,oa III  ds vuqlkj 
Hkj.k iks"k.k dh leLr dk;Zokfg;ksa esa 'kiFk&i= ij laifRr dk izdVhdj.k 
djuk vko';d gSA  

¼¼¼¼iii½½½½    Hkj.k iks"k.k ds fu/kkZj.k gsrqq fopkj ;ksX; dkjd crk;s x;sA 

¼¼¼¼iv½½½½    Hkj.k iks"k.k dc ls ns; gksxk\ Hkj.k iks"k.k vkosnu izLrqfr fnukad ls ns; 
gksxkA  

¼¼¼¼v½½½½    fu"iknu & Hkj.k iks"k.k ds vkns'k dk fu"iknu O;ogkj U;k;ky; dh fMØh 
ds leku gks ldsxkA  45 64 

Section 188 – Offence committed by Indian citizen outside India – Previous 

sanction not required at cognizance stage – However, trial cannot commence 

without sanction. 

/kkjk 188 & /kkjk 188 & /kkjk 188 & /kkjk 188 & Hkkjr ds ckgj Hkkjrh; ukxfjd }kjk vijk/k & iwoZ eatwjh laKku 
Lrj ij vko';d ugha & ;|fi eatwjh ds fcuk fopkj.k izkjaHk ugha fd;k tk 
ldrkA 46 67    

Section 204 – Issuance of process – Effect when no specific averments were 

made against the appellants in the complaint. 

/kkjk 204 & /kkjk 204 & /kkjk 204 & /kkjk 204 & vknsf'kdk tkjh dh tkuk & izHkko tgka ifjokn esa vihykFkhZ ds 
fo:) fofufnZ"V vfHkopu ugha fd;s x;sA  47 67 
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Sections 239 and 240 – (i) Framing of charge – Facts  to be considered. 

(ii)  Word “groundless”– Connotation of.  

(iii) “Known sources of income” – Meaning explained.  

/kkjk,a/kkjk,a/kkjk,a/kkjk,a    239239239239    ,oa 240,oa 240,oa 240,oa 240    &&&& (i) vkjksi fojfpr djuk & rF; ftu ij fopkj fd;k 
tkuk gSA 

(ii)'kCn ^^fujk/kkj^^& vfHkizk;A 

(iii)^^vk; ds Kkr L=ksr^^ & vFkZ le>k;k x;kA  48 68 

Section 313 – Examination of accused – Accused allegedly offered false 

explanation – Conditions to use explanation as an additional link laid down.  

Injury – Accused had injuries at the time of arrest – It is the duty of 

prosecution to explain such injury – Failure to explain indicates innocence of 

accused.  

/kkjk 313 & /kkjk 313 & /kkjk 313 & /kkjk 313 & vfHk;qDr ijh{k.k & vfHk;qDr us dfFkr :i ls vlR; Li"Vhdj.k 
fn;k & ,sls Li"Vhdj.k dks vfrfjDr dM+h ds :i esa mi;ksx gsrq 'krZsa 
izfrikfnr dh xbZaA  

migfr & vfHk;qDr dks fxj¶rkjh ds le; 'kjhj ij migfr dkfjr Fkh & 
vfHk;kstu dk ;g drZO; gS fd og ,slh migfr dk Li"Vhdj.k nsa & 
Li"Vhdj.k uk nsuk vfHk;qDr ds funksZ"k gksus dh vksj bafxr djrk gSA  
 59 (v) & (vi) 87 

Section 319 – Summoning of co-accused – Held, for adding a co-accused 

under section 319 of the Code, crucial test is that the evidence, if goes 

unrebutted, would lead to conviction.   

/kkjk 319 & /kkjk 319 & /kkjk 319 & /kkjk 319 & lg vfHk;qqDrx.k dks vkgwr fd;k tkuk & vfHkfu/kkZfjr] lafgrk 
dh /kkjk 319 esa lg vfHk;qDr dks la;ksftr djus gsrq fu.kkZ;d ijh{k.k ;g gS 
fd vfHkys[k ij vkbZ lk{;] ;fn v[kafMr jg tkrh gS] rks nks"kfl)h gksxhA  

    49 70 

Section 319 – (i) Power to summon a person who is not an accused – Whether 

such power can be exercised after judgment has been rendered?  Held, No. 

(ii) Whether it is appropriate to consider the evidence of main case to summon 

additional accused in split up case? Held, No. 
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(iii) Guidelines to follow while exercising power under section 319 Cr.P.C 

issued. 

(iv) Criminal trial – When can it be said that trial is concluded ? Explained. 

/kkjk 319 & /kkjk 319 & /kkjk 319 & /kkjk 319 & ¼i½ ,sls O;fDr dks vkgwr djus dh 'kfDr tks vfHk;qDr ugha gS & 
D;k ,slh 'kfDr dk iz;ksx fu.kZ; nsus ds ckn fd;k tk ldrk gS\ 
vfHkfu/kkZfjr] ughaA 

¼ii½ D;k foHkkftr ekeys gsrq vfrfjDr vfHk;qDr dks vkgwr djus ds fy;s eq[; 
ekeys ds lk{; ij fopkj djuk mfpr gS \ vfHkfu/kkZfjr] ughaA 

¼iii½ n-iz-l- dh /kkjk 319 ds varxZr 'kfDr;ksa dk iz;ksx djrs gq, ikyu fd;s 
tkus okys fn'kk funsZ'k tkjh fd;s x;sA  

¼iv½ vkijkf/kd fopkj.k & fopkj.k lekIr gks x;k gS] ,slk dc dgk tk 
ldrk gS\ Li"V fd;k x;kA 50 71 

Sections 432, 433 and 433A – See sections 201, 302 and 376 of the Indian 

Penal Code, 1860 and sections 3, 27 and 106 of the Evidence Act, 1872. 

/kkjk,a 432] 433 ,oa 433d & /kkjk,a 432] 433 ,oa 433d & /kkjk,a 432] 433 ,oa 433d & /kkjk,a 432] 433 ,oa 433d & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 201] 
302 ,oa 376 vkSj lk{; vf/kfu;e] 1872 dh /kkjk,a 3] 27 ,oa 106A  

    56 82 

Section 438 – Anticipatory bail & Multiple accused & How to be considered ? 

/kkjk 438 & vfxze tekur & ,d ls vf/kd vfHk;qDr & dSls fopkj fd;k 
tk,xk \ 51 75    

Section 439 – Bail – The length of the period of custody or the fact that the 

charge-sheet has been filed and trial has commenced are by themselves not 

considerations that can be treated as persuasive grounds for granting bail to 

the accused.    

/kkjk 439 & /kkjk 439 & /kkjk 439 & /kkjk 439 & tekur    & & & & vfHkj{kk dh yach vof/k vFkok ;g rF; fd vafre 
izfrosnu izLrqr fd;k tk pqdk gS vkSj fopkj.k vkjaHk gks x;k gS] vfHk;qDr dks 
tekur iznku djus ds izsjd vk/kkjksa ds :i esa ugha ekuk tk ldrkA  

    69 103 

DRUGS AND COSMETICS ACT, 1940  

vkS"kvkS"kvkS"kvkS"kffff/k ,oa izlk/ku /k ,oa izlk/ku /k ,oa izlk/ku /k ,oa izlk/ku lkexzhlkexzhlkexzhlkexzh vf/kfu;e] 1940vf/kfu;e] 1940vf/kfu;e] 1940vf/kfu;e] 1940 

Sections 27(d) and 34 – See Section 204 of the Criminal Procedure Code, 

1973. 
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/kkjk,a 27 /kkjk,a 27 /kkjk,a 27 /kkjk,a 27 ¼¼¼¼?k?k?k?k½½½½ ,oa 34,oa 34,oa 34,oa 34 & ns[ksa n.M izfd;k lafgrk] 1973 dh /kkjk 204A            
    47 67 

EVIDENCE ACT, 1872  

lk{; vf/kfu;e] 1872 lk{; vf/kfu;e] 1872 lk{; vf/kfu;e] 1872 lk{; vf/kfu;e] 1872     

Section 3 – (i) Non-recovery of weapon – Effect. 

(ii) Contradiction, when material? 

/kkjk 3 & /kkjk 3 & /kkjk 3 & /kkjk 3 & (i) gfFk;kj dk cjken u gksuk & izHkkoA 

(ii) fojks/kkHkkl dc rkfRod gS\ 58 85 

Sections 3, 27 and 106 – Circumstantial evidence – Last seen theory – Five 

golden principles, named as panchsheel of proving a case based upon 

circumstantial evidence, reiterated.  

Recovery of dead body – Extent of admission u/s 27 – Failure of accused to 

explain incriminating circumstances established against him – False 

explanation – When can be taken as an additional link in support of 

prosecution case? Explained.  

/kkjk,a 3] 27 ,oa 106/kkjk,a 3] 27 ,oa 106/kkjk,a 3] 27 ,oa 106/kkjk,a 3] 27 ,oa 106    &&&& ifjfLFkfrtU; lk{; & vafre ckj lkFk ns[ks tkus dk 
fl)kar & ifjfLFkfrtU; lk{; ds ekeys dks izekf.kr djus okys ik¡p Lof.kZe 
fl)kar ftUgsa iap'khy dgk tkrk gS] nksgjk;s x;sA 

'ko dh cjkenxh & /kkjk 27 ds varxZr dFku dh LohdkjksDrh dh lhek& 
vkjksih }kjk lafyIr djus okys lk{; ds laca/k esa Li"Vhdj.k ugha fn;k tk 
ldk & vlR; Li"Vhdj.k & vihykFkhZ ds fo:) dc vfrfjDr dMh dh rjg 
bLrseky fd;k tk ldrk gS\ crk;k x;kA  56 (i) & (ii) 82 

Sections 3 and 32 – (i) Oral dying declaration – When can be relied upon? 

(ii) Examination of accused – Relevancy.    

/kkjk,a 3 ,oa 32 & /kkjk,a 3 ,oa 32 & /kkjk,a 3 ,oa 32 & /kkjk,a 3 ,oa 32 & (i) ekSf[kd èR;qdkfyd dFku & dc fo'okl fd;k tk 
ldrk gS\ 

(ii) vfHk;qDr dk ijh{k.k & lqlaxfrA 55 80 

Sections 24 and 27 – Circumstantial evidence & Accused convicted for 

committing crime of murder – Tests to apply for conviction on the basis of 

circumstantial evidence laid down. 
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Disclosure statement – Effect when Investigating Officer did not mention the 

exact words uttered by the accused in his oral evidence. 

Extra-judicial confession – Accused allegedly made an extra-judicial 

confession that he had brutally killed his wife – Extra-judicial confession can 

be relied only when it passes the test of credibility. 

Motive & Chain of circumstantial evidence snapped – Disclosure statement 

was not relied – Consideration of other circumstances such as motive not 

necessary. 

/kkjk,a 24 ,oa 27 &/kkjk,a 24 ,oa 27 &/kkjk,a 24 ,oa 27 &/kkjk,a 24 ,oa 27 & ifjfLFkfrtU; lk{; & vfHk;qDr dks gR;k dkfjr djus 
okys vijk/k esa nks"kfl) fd;k x;k & ifjfLFkfrtU; lk{; ds vk/kkj ij 
nks"kfl) fd;s tkus gsrq ijh{k.k dh fof/k izfrikfnrA 

izdVhdj.k dFku & vuqla/kku vf/kdkjh }kjk ekSf[kd lk{; esa vfHk;qDr }kjk 
cksys x;s 'kCnksa dks ugha crk;s tkus dk izHkkoA 

U;kf;dsRrj laLohd`fr & vfHk;qDr us dfFkr :i ls U;kf;dsRrj laLohd`fr nh 
fd mlus viuh ifRu dh funZ;hrk iwoZd gR;k dh Fkh & U;kf;dsRrj 
laLohd`fr ij rHkh fo'okl fd;k tk ldrk gS tc og fo”oluh;rk dh 
dlkSVh ij [kjk mrjsA  

gsrqd & ifjfLFkfrtU; lk{; dh J`a[kyk VwV xbZ & izdVhdj.k dFku ij Hkh 
vfo'okl fd;k x;k & vU; rF;ksa tSls fd gsrqd ij fopkj vko';d ughaA   

 59 (i) to (iv) 87 

Section 45 – See  sections 138 and 139 of the Negotiable Instruments Act, 

1881. 

/kkjk 45 & /kkjk 45 & /kkjk 45 & /kkjk 45 & ns[ksa ijØkE; fy[kr vf/kfu;e] 1881 dh /kkjk,a 138 vkSj 139A  

    70 104 

Section 68 – Burden of proving a Will shall always lie on the propounder.  

/kkjk /kkjk /kkjk /kkjk 68 – olh;r dks izekf.kr djus dk Hkkj ges'kk izfriknd ij gksrk gSA    

    76 (ii) 113 

GUARDIANS AND WARDS ACT, 1890  

laj{kd vkSj izfrikY; vf/kfu;e] 1890laj{kd vkSj izfrikY; vf/kfu;e] 1890laj{kd vkSj izfrikY; vf/kfu;e] 1890laj{kd vkSj izfrikY; vf/kfu;e] 1890 

Section 6 – See sections 6 and 13 of the Hindu Minority and Guardianship 

Act, 1956  
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/kkjk 6 & /kkjk 6 & /kkjk 6 & /kkjk 6 & ns[ks fgUnw vizkIro;rk vkSj laj{kdrk vf/kfu;e] 1956 dh /kkjk,a 6 
,oa 13A 54 78 

HINDU MARRIAGE ACT, 1955  

fgUnwfgUnwfgUnwfgUnw    fookg vf/kfu;e] 1955fookg vf/kfu;e] 1955fookg vf/kfu;e] 1955fookg vf/kfu;e] 1955 

Sections 5 (i), 11, 13(1) (i) (ia) and 23A – Suit for dissolution of marriage on 

ground of adultery and cruelty  u/s 13 (1) (i) & (ia) of the Act – Counter-claim 

by wife u/s 23-A of the Act is maintainable to declare second marriage of her 

husband as illegal, void-ab-initio u/s 11 of the Act. 

/kkjk,a /kkjk,a /kkjk,a /kkjk,a 5 (i), 11, 13(1) (i) (idddd) ,oa,oa,oa,oa 23dddd    &&&&    tkjdeZ ,oa Øwjrk ds O;ogkj ds 
vk/kkj ij vf/kfu;e dh /kkjk 13 (1) (i) ,oa (id) ds varxZr fookg fo?kVu 
gsrq okn & izR;FkhZ iRuh }kjk vf/kfu;e dh /kkjk&11 ds v/khu ifr ds nwljs 
fookg dks voS/k] izkjEHk ls 'kwU; ?kksf"kr djkus gsrq /kkjk 23d ds v/khu 
izfrnkok iks"k.kh;A  

 52 75 

Section 13(1)(ia) – Decree of divorce – Effect when criminal complaints and 

prosecution lodged by wife found baseless. 

/kkjk /kkjk /kkjk /kkjk 13(1)(idddd) &&&&    fookg foPNsn dh vkKfIr & iRuh }kjk izLrqr nkf.Md 
ifjokn ,oa vfHk;kstu fujk/kkj ik;s tkus ij izHkkoA  53 77    

HINDU MINORITY AND GUARDIANSHIP ACT, 1956  

fgUnfgUnfgUnfgUnwwww    vizkIro;rk vkSj laj{kvizkIro;rk vkSj laj{kvizkIro;rk vkSj laj{kvizkIro;rk vkSj laj{kdrk vf/kfu;e] 1956rk vf/kfu;e] 1956rk vf/kfu;e] 1956rk vf/kfu;e] 1956 

Sections 6 and 13 – (i) Custody of child – Provisions of both Hindu Minority 

and Guardianship Act, 1956 and Guardians & Wards Act, 1890 are to be 

considered.  

(ii) Guiding principles – Reiterated.  

(iii) Custody of child – Factors to be considered  

/kkjk,a 6 ,oa 13 &/kkjk,a 6 ,oa 13 &/kkjk,a 6 ,oa 13 &/kkjk,a 6 ,oa 13 & (i) vo;Ld dh vfHkj{kk & fgUnw vizkIro;rk vkSj 
laj{kdrk vf/kfu;e] 1956 ,oa laj{kd vkSj izfrikY; vf/kfu;e] 1890    nksuksa ds 
izko/kku dks fopkj esa fy;k tk,xkA 

(ii) ekxZn'kZd fl)kar & nksgjk;k x;k A  

(iii) vo;Ld dh vfHkj{kk & fopkj ;ksX; dkjdA 54 78 
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INDIAN PENAL CODE, 1860  

Hkkjrh; n.M lafgrk] 1860 Hkkjrh; n.M lafgrk] 1860 Hkkjrh; n.M lafgrk] 1860 Hkkjrh; n.M lafgrk] 1860  

Sections 34 and 302 – See sections 3 and 32 of the Evidence Act, 1872. 

/kkjk,a 34 ,oa 302 /kkjk,a 34 ,oa 302 /kkjk,a 34 ,oa 302 /kkjk,a 34 ,oa 302 & ns[ksa lk{; vf/kfu;e] 1872 dh /kkjk,a 3 ,oa 32A  
    55 80 

Sections 201, 302 and 376  – Death penalty – Permissibility of awarding 

capital punishment in case of conviction based on circumstantial evidence.  

/kkjk,a 201] 302 ,oa 376 & /kkjk,a 201] 302 ,oa 376 & /kkjk,a 201] 302 ,oa 376 & /kkjk,a 201] 302 ,oa 376 & èR;q n.M & ifjfLFkfrtU; lk{; ds vk/kkj ij 
nks"kfl)h ds ekeys esa e`R;qn.M vf/kjksfir fd;s tkus dh vuqKs;rkA   
    56 (iii) 82 

Section 302 – Murder – There can be conviction on the basis of deposition of 

sole eye-witness. 

/kkjk 302 & /kkjk 302 & /kkjk 302 & /kkjk 302 & gR;k & ,dek= p{kqn”khZ lk{kh dh lk{; ds vk/kkj ij Hkh 
nks"kfl)h dh tk ldrh gSA  57 84 

Section 302 – See section 3 of the Evidence Act, 1872. 

/kkjk 302 & /kkjk 302 & /kkjk 302 & /kkjk 302 & ns[ksa Lkk{; vf/kfu;e] 1872 dh /kkjk 3AAAA    58 85 

Section 302 – See sections 24 and 27 of the Evidence Act, 1872, section 313 

of the Criminal Procedure Code, 1973 and section 9 of the Legal Services 

Authorities Act, 1987. 

/kkjk 302 &/kkjk 302 &/kkjk 302 &/kkjk 302 & ns[ks lk{; vf/kfu;e] 1872 dh /kkjk,a 24 ,oa 27] n.M izfØ;k 
lafgrk] 1973 dh /kkjk 313 ,oa fof/kd lsok izkf/kdj.k vf/kfu;e] 1987 dh 
/kkjk 9A 59  87 

 

INTERPRETATION OF STATUTES: 

lafof/k;ksa dk fuoZpu%lafof/k;ksa dk fuoZpu%lafof/k;ksa dk fuoZpu%lafof/k;ksa dk fuoZpu%    

&&&&    While interpreting a statute, the court has to prefer an interpretation which 

advances the purpose of the statute.     

&&&&    fdlh Hkh izko/kku ds fuoZpu ds le; U;k;ky; dks ,slh O;k[;k dks 
iz/kkurk nsuk pkfg, tks fd lafof/k ds mn~ns'; dks vxzsf"kr djsA   

    60 (ii) 91 
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LAND ACQUISITION ACT, 1894  

Hkwfe vf/kxzg.k vf/kfu;e] 1894Hkwfe vf/kxzg.k vf/kfu;e] 1894Hkwfe vf/kxzg.k vf/kfu;e] 1894Hkwfe vf/kxzg.k vf/kfu;e] 1894 

Section 23 – (i) Ready Reckoner – Purpose – For the calculation of stamp 

duty – Cannot be the basis for determination of the compensation.  

(ii) Determination of compensation – Factors to be considered. 

/kkjk 23 & /kkjk 23 & /kkjk 23 & /kkjk 23 & (i) rS;kj lax.kd & iz;kstu & LVkEi 'kqYd ds vkadyu ds fy, 
&  izfrdj ds fu/kkZj.k ds fy, vk/kkj ugha ekuk tk ldrkA 

(ii) izfrdj dk fu/kkZj.k & fopkfjr fd;s tkus okys dkjdA 61  93 

LEGAL SERVICES AUTHORITIES ACT, 1987  
fof/kd fof/kd fof/kd fof/kd lsoklsoklsoklsok    iiiizkf/kdj.k vf/kfu;e] 1987zkf/kdj.k vf/kfu;e] 1987zkf/kdj.k vf/kfu;e] 1987zkf/kdj.k vf/kfu;e] 1987 

Section 9 – Legal aid – It is the duty of court to ensure that an accused put on 

a criminal trial is effectively represented by a defense counsel.  

/kkjk 9/kkjk 9/kkjk 9/kkjk 9 & fof/kd lgk;rk & U;k;ky; dk ;g drZO; gS fd og lqfuf'pr 
djs fd ,d vfHk;qDr ftls vkijkf/kd fopkj.k esa yk;k x;k gS dks fopkj.k ds 
nkSjku izHkko'khy :i ls cpko vf/koDrk }kjk vfHk;qDr dk izfrfuf/kRo fd;k 
tk,A    59 (vii) 87 

LIMITATION ACT, 1963   

ifjlhek vf/kfu;e] 1963ifjlhek vf/kfu;e] 1963ifjlhek vf/kfu;e] 1963ifjlhek vf/kfu;e] 1963 

Sections 5, 12 and 14 – (i) Effect when conduct of party lacks due diligence 

and is negligent on condonation of delay u/s 5 of the Act and exclusion of 

time spent in wrong forum u/s 14 of the Act.  

(ii) No appeal in the eyes of law – Unless delay in filing appeal is condoned.  

(iii) Exclusion of time u/s 14 of the Act rejected – Condonation of delay u/s 5 

of the Act – Not permissible on same set of facts. 

/kkjk,a 5] 12 ,oa 14 /kkjk,a 5] 12 ,oa 14 /kkjk,a 5] 12 ,oa 14 /kkjk,a 5] 12 ,oa 14 &&&&    (i) i{kdkj ds vkpj.k esa lE;d lrdZrk dk vHkko 
vf/kfu;e dh /kkjk 5 ds v/khu foyac ls {kek ,oa xyr eap ij O;rhr fd;k x;k 
le; /kkjk 14 ds v/khu le; ds viotZu dk vf/kdkjh ughaA 

(ii)vihy izLrqr djus esa gqvk foyac {kek fd;s tkus rd & fof/kd n`f"V esa 
vihy dk vfLrRo ughaA   

(iii)vf/kfu;e dh /kkjk 14 ds v/khu le; dk viotZu fujLr & vf/kfu;e 
dh /kkjk 5 ds v/khu foyac {kek djuk & mUgha rF;ksa ij vuqKkr ugha A   

 62 94 
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Section 14 – (i) Condonation of delay u/s 5 of the Act and exclusion of time 

u/s 14 of the Act – Cannot be equated.  

(ii) Period once excluded u/s 14 of the Act – Cannot be counted for purpose of 

computing the period of condonation of delay u/s 5 of the Act. 

/kkjk 14 & /kkjk 14 & /kkjk 14 & /kkjk 14 & (i) vf/kfu;e dh /kkjk 5 ds v/khu ifjlhek dh NwV rFkk 
vf/kfu;e dh /kkjk 14 ds v/khu le; dk viotZu & ,d leku ugha ekus 
tk ldrs A  

(ii) vf/kfu;e dh /kkjk 14 ds varxZr ,d ckj vioftZr le; & vf/kfu;e 
dh /kkjk 5 ds v/khu foyac ds {kek djus dh vof/k dh x.kuk gsrq fopkj esa 
ugha fy;k tk ldrkA 63 95 

MOTOR VEHICLES ACT, 1988  

eksVj ;ku vf/kfu;e] 1988eksVj ;ku vf/kfu;e] 1988eksVj ;ku vf/kfu;e] 1988eksVj ;ku vf/kfu;e] 1988    

Section 166 – Compensation – Permanent disability – Amputation of right 

arm –  Computation of compensation. 

/kkjk 166 & /kkjk 166 & /kkjk 166 & /kkjk 166 & izfrdj & LFkk;h fu;ksZX;rk & nkfguh Hkqtk dk foPNsnu & izfrdj dh 
x.kukA  64 96 

Section  166 – Contributory negligence – Proof. 

/kkjk  166 &/kkjk  166 &/kkjk  166 &/kkjk  166 & ;ksxnk;h mis{kk & izek.kA  65 97 

Sections 166 and 168 – (i) Accident caused by harvester No. 4598 – whether  

registration of harvester is required ? Held, No.    

(ii) Harvester mounted on Tractor – Harvester not included in Schedule – 

Additional premium not required – Additional premium is payable in case of 

trailers mentioned in Schedule of trailers. 

/kkjk,a 166 ,oa 168 & /kkjk,a 166 ,oa 168 & /kkjk,a 166 ,oa 168 & /kkjk,a 166 ,oa 168 & (i) gkjosLVj Øekad 4598 ls nq?kZVuk dkfjr & D;k 
gkjosLVj dk iath;u vko';d \ vfHkfu/kkZfjr] ughaA   

(ii) VªsDVj ls tqM+k gqvk gkjosLVj & gkjosLVj vuqlwph esa lfEefyr ugha & 
vfrfjDr izhfe;e vko”;d ugha & Vsªyjksa dh vuqlwph esa of.kZr Vsªyjksa ds  
ekeys esa vfrfjDr izhfe;e Hkqxrku ;ksX; A 66 97 
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Sections 166 and 168 – (i) Motor accident case – Determination of 

compensation – Income Tax Return (ITR) being statutory document, may be 

considered for computation of annual income.    

(ii) The Act being beneficial legislation concept of ‘Just and fair’ 

compensation is of paramount importance. 

(iii) Calculation of ‘Just and fair’ compensation – Explained.  

/kkjk,a 166 ,oa 168 & /kkjk,a 166 ,oa 168 & /kkjk,a 166 ,oa 168 & /kkjk,a 166 ,oa 168 & (i) eksVj nq?kZVuk izdj.k & izfrdj dk fu/kkZj.k & 
vk;dj fjVuZ oS/kkfud nLrkost gksus ls okf"kZd vk; dh x.kuk esa fopkj ;ksX; 
gks ldrk gS A  

(ii) vf/kfu;e ykHkdkjh fo/kku gksus ls ^mfpr ,oa U;k;laxr^ izfrdj dh 
vo/kkj.kk vR;ar egRoiw.kZ gS A 

(iii) ^mfpr ,oa U;k;laxr* izfrdj dh  x.kuk & O;k[;k dh xbZ A  
 67 98    

Section 168 (1) – Compensation – Road accident – Deceased aged 12 years – 

It is just and proper to accept the notional income of ` 30,000/- p.a. including 

future prospects and using multiplier of 15. 

/kkjk /kkjk /kkjk /kkjk 168 (1)    & & & & izfrdj & lM+d nq?kZVuk & er̀d dh vk;q 12 o"kZ & Hkfo"; 
dh laHkkoukvksa dks lfEefyr djrs gq, vuqekfur vk; 30]000 :i;s izfro"kZ 
Lohdkj djuk vkSj 15 ds xq.kd dk iz;ksx mfpr vkSj U;k;laxr gSA   
    68 101 

NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES ACT, 1985  

Lokid vkS"kf/k ,oa eu%izHkkoh inkFkZ vf/kfu;e] 1985 Lokid vkS"kf/k ,oa eu%izHkkoh inkFkZ vf/kfu;e] 1985 Lokid vkS"kf/k ,oa eu%izHkkoh inkFkZ vf/kfu;e] 1985 Lokid vkS"kf/k ,oa eu%izHkkoh inkFkZ vf/kfu;e] 1985  

Sections 2 (xvii) (a) and 15 – Seizure – Once it is established that the seized 

‘poppy straw’ tests positive for the contents of ‘morphine’ and ‘meconic acid’, 

no other test would be necessary for establishing the guilt of the accused. 

/kkjk,a 2 /kkjk,a 2 /kkjk,a 2 /kkjk,a 2 (xvii)(dddd) ,oa 15 & ,oa 15 & ,oa 15 & ,oa 15 & tCrh & ,d ckj ;g fu/kkZfjr gks tkrk gS fd 
tCr”kqnk ^ikWih LVªkŴ  esa  ^ekWQhZu^ ,oa ^esdksfud ,flM^ dh varoZLrq fufgr gS 
rks vfHk;qDr ds nks"kfl)h ds fu/kkZj.k gsrq vU; fdlh ijh{k.k dh vko”;drk 
ugha gSA   60 (i) 91  

Sections 37 and 67 – See Section 439 of the Criminal Procedure Code, 1973. 

/kkjk,a/kkjk,a/kkjk,a/kkjk,a    37 ,oa 67 & 37 ,oa 67 & 37 ,oa 67 & 37 ,oa 67 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 439A  
    69 103 
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NEGOTIABLE INSTRUMENTS ACT, 1881   

ijØkE; fy[kr vf/kfu;e] 1881ijØkE; fy[kr vf/kfu;e] 1881ijØkE; fy[kr vf/kfu;e] 1881ijØkE; fy[kr vf/kfu;e] 1881 

Sections 138 and 139 – Dishonour of cheque  –  Effect when cheque is filled 

by a person other than the drawer and signature and delivery of cheque by 

accused to complainant admitted. 

/kkjk,a 138 vkSj 139 &/kkjk,a 138 vkSj 139 &/kkjk,a 138 vkSj 139 &/kkjk,a 138 vkSj 139 & psd dk vuknj.k & ys[khoky ¼tkjhdrkZ½ ds vykok 
vU; O;fDr }kjk psd Hkjk x;k ,oa vfHk;qDr }kjk pSd ij gLrk{kj ,oa 
ifjoknh dks iznk; djuk Lohd`r gksus dk izHkkoA 70 104    

PREVENTION OF CORRUPTION ACT, 1988  

Hkz"Vkpkj fuokj.k vf/kfu;e] Hkz"Vkpkj fuokj.k vf/kfu;e] Hkz"Vkpkj fuokj.k vf/kfu;e] Hkz"Vkpkj fuokj.k vf/kfu;e] 1988198819881988    

Sections 13 (1) (e) and 13 (2) – See Sections 239 and 240 of the Criminal 

Procedure Code, 1973. 

/kkjk,a 13 ¼1½ ¼/kkjk,a 13 ¼1½ ¼/kkjk,a 13 ¼1½ ¼/kkjk,a 13 ¼1½ ¼³³³³½ ½ ½ ½ ,oa,oa,oa,oa    13 ¼2½ &13 ¼2½ &13 ¼2½ &13 ¼2½ &    ns[ksa n.M izfdz;k lafgrk] 1973 dh /kkjk,a 
239 ,oa 240A 48 68 

Section 19 – (i) Sanction for prosecution – Delay – Consequences – After 

expiry of three months and additional one month, the aggrieved party would 

be entitled to approach the writ court concerned to seek appropriate remedy. 

(ii) Sanction for prosecution – Non-compliance of statutory period in granting 

of sanction shall not be the sole ground for quashing of the criminal 

proceeding.  

/kkjk 19 & /kkjk 19 & /kkjk 19 & /kkjk 19 & ¼i½ vfHk;kstu dh eatwjh & foyac & ifj.kke & rhu ekg vkSj 
vfrfjDr ,d ekg dh vof/k chr tkus ds i'pkr~ O;fFkr i{k mi;qDr mipkj 
izkIr djus gsrq lacaf/kr fjV U;k;ky; esa izkFkZuk djus dk vf/kdkjh gksxkA  

¼ii½ vfHk;kstu dh eatwjh & eatwjh iznku djus eas oS/kkfud vof/k dk vuqikyu 
ugha djuk vkijkf/kd dk;Zokgh dks vfHk[kafMr djus dk ,dek= vk/kkj ugha 
gksxk A  71 104    

PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT, 2005 

?kjsyw fgalk ls efgykvksa dk laj{k.k vf/kfu;e] 2005?kjsyw fgalk ls efgykvksa dk laj{k.k vf/kfu;e] 2005?kjsyw fgalk ls efgykvksa dk laj{k.k vf/kfu;e] 2005?kjsyw fgalk ls efgykvksa dk laj{k.k vf/kfu;e] 2005 

Section 12 – See section 125 of the Criminal Procedure Code, 1973.  

/kkjk 12 & /kkjk 12 & /kkjk 12 & /kkjk 12 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 125A    45 64 
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SPECIAL MARRIAGE ACT, 1954   

fo'ks"k fookgfo'ks"k fookgfo'ks"k fookgfo'ks"k fookg    vf/kfu;e] 1954vf/kfu;e] 1954vf/kfu;e] 1954vf/kfu;e] 1954 

Section 40-B(3) – See Order 9 Rule 13 of the Civil Prodcedure Code, 1908. 

/kkjk /kkjk /kkjk /kkjk 40-[k[k[k[k(3)    & & & & ns[ksa flfoy izfØ;k lafgrk] 1908 dk vkns'k 9 fu;e 13AAAA        
    72 108 

SPECIFIC RELIEF ACT, 1963 

fofufnZ"V vuqrks"k vf/kfu;e] 1963fofufnZ"V vuqrks"k vf/kfu;e] 1963fofufnZ"V vuqrks"k vf/kfu;e] 1963fofufnZ"V vuqrks"k vf/kfu;e] 1963    

Section 10 – (i) Amendment in the Act & Prospective in nature and cannot 

apply to those transactions that took place prior to its coming into force.  

(ii) Performance of contract & Limitation & When the time period for 

performance is not fixed then the purchaser can take recourse to the notice 

issued but such circumstances do not come into play when fixed time period 

was clearly mandated in the contract. 

(iii) Contract to sell immovable property & Whether time is the essence of 

contract?  

/kkjk 10 & /kkjk 10 & /kkjk 10 & /kkjk 10 & (i) vf/kfu;e esa la'kks/ku & izd`fr esa Hkfo";orhZ ,oa mu laO;ogkjkssa 
ij ykxw ugha tks fd blds izHkko esa vkus ls iwoZ ds gSa A 

(ii) lafonk dk ikyu & ifjlhek & tc ikyu gsrq le; lhek fu/kkZfjr ugha 
gks rc Øsrk tkjh lwpuki= dk voyac ys ldrk gS fdarq tc lafonk esa 
fu/kkZfjr le; lhek Li"Vr% vknsf'kr gks rc mDr ifjfLFkfr;k¡ izpyu esa ugha 
vk,xhA  

(iii) vpy laifRr ds foØ; dh lafonk & D;k le; lafonk dk lkj gS\  

 73 109 

Section 16(c) – Specific performance of contract – Effect when subsequent 

deposit of balance consideration was made by the plaintiff after lapse of seven 

years.    

/kkjk 16 ¼x½ & /kkjk 16 ¼x½ & /kkjk 16 ¼x½ & /kkjk 16 ¼x½ & lafonk dk fofufnZ"V ikyu & lkr o"kZ O;rhr gksus ds mijkar 
vo'ks"k izfrQy dk i'pkr~orhZ  izØe ij oknh }kjk tek fd;s tkus ij 
izHkkoA 74 111 

Section 20 – Suit for specific performance of contract – When can adverse 

inference can be drawn? 
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/kkjk 20/kkjk 20/kkjk 20/kkjk 20    & & & & lafonk ds  fofufnZ"V ikyu gsrq okn & dc izfrdwy fu"d"kZ 
fudkyk tk ldrk gS\ 75* 112 

Section 34 – Possession of one co-owner is possession of all co-owners.  

/kkjk /kkjk /kkjk /kkjk 34 – ,d lgLokeh dk dCtk] lHkh lgLokeh dk dCtk ekU;A  
    76 (i) 113 

Section 34 – When suit is barred by proviso to Section 34 for not 

claiming relief of possession? Proper approach. 

/kkjk /kkjk /kkjk /kkjk 34 & dCts ds vuqrks"k dh ekax ugha djus ds dkj.k dc okn /kkjk 34 ds 
ijarqd ls oftZr gS\ mfpr n`f"Vdks.k A    77  113 

SUCCESSION ACT, 1925  

mRrjkf/kdkj vf/kfu;e] 1925 mRrjkf/kdkj vf/kfu;e] 1925 mRrjkf/kdkj vf/kfu;e] 1925 mRrjkf/kdkj vf/kfu;e] 1925  

Section 63 –  See Section 34 of the Specific Relief Act, 1963 and Section 68 

of the Evidence Act, 1872. 

/kkjk /kkjk /kkjk /kkjk 63 – ns[ksa fofufnZ"V vuqrks"k vf/kfu;e] 1963 dh /kkjk 34 ,oa lk{; 
vf/kfu;e] 1872 dh /kkjk 68 |    76 113 

 

 

PART-III 
(CIRCULARS/NOTIFICATIONS) 

1. Notification dated 22.03.2023 regarding date of enforcement of Wild 

Life (Protection) Amendment Act, 2022   3  

 

PART- IV 
(IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS) 

1- e/;izns'k Hk.Mkj dz; rFkk lsok miktZu fu;e & 2015 ¼;Fkk la'kksf/kr 
2022½  23  

2- e/;izns'k U;kf;d lsok,a ¼osru] isa'ku rFkk vU; lsokfuo`fRr ykHkksa dk 
iqujh{k.k½ fu;e] 2022  24    
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EDITORIAL 

Esteemed Readers, 

The advent of March marked the commencement of the two month long 

First Phase Induction course training of the newly appointed Civil Judges Junior 

Division, 2022 batch. It would not be an exaggeration to say that the Academy 

came alive with the movement of young Judges. The new entrants to the service 

brought with themselves the fresh perspectives and it was a delight to witness 

their enthusiasm and address their curious mindsets. These were indeed an 

extremely busy two months but nevertheless the most enjoyable one. I hope to see 

these budding Judges evolve into ‘Judges’ who prove to be an asset to the Judicial 

fraternity. Academy has been channelizing all its efforts so as to meet this vital 

target.  

Hon’ble Supreme Court has launched Electronic Version of Supreme 

Court Records (e-SCR). It is an initiative to provide access to the judgments and 

orders passed by the Supreme Court free of cost. Recognizing the importance of 

e-SCR and to maximize its utility, it was felt imperative to conduct training for 

Judges and other stakeholders from all over the State, the same was conducted in 

two batches. With the advancement of technology, it is the need of the hour that 

recourse be made to these tools and utilize them towards increasing the quality of 

work. Apart from this, the Academy has conducted a Special Online Workshop on 

Protection of Women from Domestic Violence Act, 2005 as well.   

An important event from these two months was the inaugural event of 

Special Workshop of Advocates at Gwalior Bench of High Court of Madhya 

Pradesh. Hon’ble Chief Justice was kind enough to inaugurate the workshop on 

18
th

 March 2023. His Lordship in his address highlighted the crucial role of the 

advocates in the Justice Delivery System. We sincerely hope that the success of 

this series witnessed at Jabalpur and Indore shall be replicated at Gwalior as well.  
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I would like to part by highlighting the need of making constant endeavour 

to improvise oneself. Our work should be reflective of a steady progress and must 

not become stagnant. Stagnant water is the best analogy to elaborate the 

consequences of getting constant. Water when remains stagnant becomes impure 

and contaminated whereas flowing water remains fresh and alive. Reading can be 

one of the many habits which can act as a catalyst in delivering better 

performance. In our journey towards excellence, we are going to experience 

various obstacles and hindrances but we must keep moving forward and 

improvise ourselves. While discharging our duties as a Judge, we should always 

strive to give our best.  

At present, the biggest problem before us is the ever increasing arrears of 

pending cases. We must constantly ponder upon  how we can reduce the number 

of pending cases which are accumulating day-by-day and should also make such 

innovations that would aid in reducing the huge backlog of cases. This shall go a 

long way in affirming the faith of public in the Judiciary. The ‘25 Debt Scheme’ 

introduced by our Hon’ble Chief Justice Shri Ravi Malimath has proved to be 

highly successful and effective in reducing the arrears of old cases in our Courts. 

In future also, it is expected from us to continuously and tirelessly work in this 

direction so as to make Judiciary stronger and more reliable.  

 

Krishnamurty Mishra  

Director 
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Hon'ble Shri Justice Anand Pathak, Judge, High Court of Madhya Pradesh and
 Member, Governing Council, MPSJA addressing the participants

Hon'ble Shri Justice Rohit Arya, Administrative Judge, High Court of Madhya Pradesh, 
Bench at Gwalior in interaction with participating Advocates

GLIMPSES OF THE FIRST SESSION OF SPECIAL WORKSHOP FOR ADVOCATES 
AT HIGH COURT OF MADHYA PRADESH, BENCH AT GWALIOR (18.03.2023)

58



MADHYA PRADESH STATE JUDICIAL ACADEMY, JABALPUR

Online Training on - e-SCR Portal conducted in two batches 
(24.03.2023 & 25.03.2023)

Interactive session on - Key issues relating to cases under the Protection of 
Women from Domestic Violence  Act, 2005 (Online) (18.03.2023)

59



HON'BLE SHRI JUSTICE VIRENDER SINGH 
DEMITS OFFICE 

 Hon'ble Shri Justice Virender Singh demitted office on His 

Lordship's attaining superannuation.  His Lordship was born on 

15.04.1961. After obtaining degrees of B.Sc. and LL.B., His 

Lordship joined M.P. State Judicial Services as Civil Judge 

Class-II on 28.10.1985 and was promoted to Higher Judicial 

Service on 31.05.1997. His Lordship was granted Selection 

Grade Scale w.e.f. 01.07.2004 and thereafter, Super Time Scale 

w.e.f. 15.01.2013.

 His Lordship as Judicial Officer, worked in different capacities at Bhind, 

Datia, Seodha, Gohad, Gwalior, Lahar, Shajapur, Morena, Katni, Shahdol, Ujjain, 

Rewa, New Delhi, Jabalpur.

 His Lordship was serving in the capacity of Principal Secretary, Law & 

Legislative Affairs Department, Bhopal at the time of elevation.

 His Lordship took oath as Additional Judge, High Court of Madhya Pradesh 

on 13.10.2016 and as Permanent Judge on 17.03.2018.

 Apart from judicial work, His Lordship also discharged administrative 

functions as Member of various Executive Committees of High Court. His Lordship 

took keen interest in guiding the participants in various training programmes 

conducted by the Academy. 

  We on behalf of JOTI Journal wish His Lordship a healthy, happy and 

prosperous life. 
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PART I 

 

OUR LEGENDS 

Hon’ble Shri Justice Ganesh Prasad Bhutt 

2
nd

 Chief Justice of High Court of Madhya Pradesh 
 

Hon’ble Shri Justice Ganesh Prasad 

Bhutt was born on on 22
nd

 September, 

1899. After a brilliant academic career, His 

Lordship joined the Jabalpur Bar in 1922. 

In 1927, His Lordship was appointed as a 

subordinate Judge at Raipur. After few 

years of service, he worked as Chairman of 

different Debt Conciliation Boards. Later 

on, His Lordship became the Additional 

Sessions Judge but his services were 

transferred to the Central Government in 

the Ministry of Defence. He worked on the 

Pensions Appeal Tribunal and on his 

return to Madhya Pradesh, he was appointed District & Sessions Judge, Nagpur. 

In 1953, he was appointed as Judge of the Nagpur High Court and on account of 

reorganization of State, he became a Judge of the High Court of Madhya Pradesh. 

Five years later, he was appointed as Chief Justice of the High Court of Madhya 

Pradesh at Jabalpur, the place where he first entered the legal profession. It is 

pertinent to mention that it is only this singular instance in the history of High 

Court of Madhya Pradesh wherein a Judge who joined the Provincial Judicial 

Service rose to be the Chief Justice of the High Court of Madhya Pradesh.   

 His Lordhsip was administered oath of office by                              

Hon’ble Shri H.V. Pataskar, Governor of Madhya Pradesh at Bhopal on            

13
th

 December 1958. On 15
th

 December 1958, a function was held at High Court 

of Madhya Pradesh, Jabalpur in his honour. In his address His Lordhsip laid great 

emphasis on carrying humbleness and proper attitude. The relevant extract from 

his address is reproduced below: 
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“The cry of the hour is the creation of proper mentality and not so 

much the creation of institutions. Institutions have existed and are 

springing up in numbers. But they are losing their glory and their 

lustre because we are not having that attitude of mind which 

should be the foundation of all institutions. We have been insisting 

on our rights whereas we should be conscious only of our 

obligations. I feel and I have always felt that rights are granted by 

others and are granted only to those who are only conscious of 

their obligations. Therefore, the right attitude should be to regard 

whatever is granted as having been given to us through the 

kindness of those forces which are making our destiny. Unless we 

feel utmost degree of sacredness attaching to the posts that are 

allotted to us, we cannot create the right type of mentality. I have 

always tried to think on these lines and to feel that whatever has 

been given to me has been given through the bountiful mercy of 

Providence and not because I have deserved it. If one introspects 

and tries to assess his worth correctly, I feel there can only be one 

answer. Much has been given to us which we have not deserved 

and if this feeling is entertained, we would feel humbler and 

humbler as we rise, because the consciousness of the immensity of 

mercy that has been the foundation of the gifts is sincerely felt. 

This is true not only of those who hold office, but also those who 

work in other spheres of life.” 

It is noteworthy that Justice G.P. Bhutt regarded everything in God's 

creation as sacred and treated the lowliest of men as an equal. The tiniest of 

creatures and the tallest of men were looked upon by him with reverence. He laid 

great emphasis on introspection and felt that Providence is kind and bestows 

blessings on people irrespective of their merits. 

 On work front, His Lordhsip focused a great deal on expeditious disposal 

of cases. In his anxiety to reduce the arrears of work in the High Court, he 

requested co-operation of his colleagues and lawyers to work even in summer 

vacation. On administrative front, it is said that he would sit in his chamber for 

hours after Court work to attend to the details of every administrative matter. He 

exercised benign influence on the ministerial staff with paternal care; hardly ever 

had he any occasion to rebuke any one and yet the administration ran as smoothly 

as ever.  
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As far as his relationship with Bar is concerned, His Lordship was known 

as a Judge who had infinite patience and no lawyer ever thought that he had no 

fullest hearing; yet his disposal was quick. To highlight the bond which he shared 

with the members of Bar, the relevant extract from His Lordship’s ovation 

address is reproduced below: 

“It shall be my endeavour to give members of the Bar all manner 

of encouragement so that their destiny may be fulfilled. I am 

especially fond of young members of the Bar, those who have a 

career before them, and feel immense joy whenever I find 

something in them that shall make them good and great. I would 

wish that everyone of you should live to the utmost in the present 

so that your future should be assured. In the making of you as good 

members of the Bar, you will find nothing that I shall do, which 

shall embarrass you in the discharge of your duties. On the other 

hand, you will find everything that will encourage you. If you put 

forward any point of view which is commendable, it shall receive 

due recognition and in this manner even though you may commit 

faults, which shall certainly be indicated, if necessary, you shall 

never fail to receive encouragement for the efforts that you will be 

making. Let us bind ourselves together in bonds of affection and 

good will and let us all discharge our duties knowing that there is 

Providence, which is looking after us and which will reward us if 

we do its service well and which will punish us if we do not do it 

properly and conscientiously.” 

His Lordship demitted the office of the Chief Justice of High Court of 

Madhya Pradesh on 12th September, 1959. After retirement, he served as Vice-

Chancellor of Dr. Hari Singh Gaur University, Sagar, Madhya Pradesh. His 

Lordship passed away on 11
th

 May 1969. He was a spiritual person and regarded 

everything in God’s creation as sacred. His Lordship was the second Chief Justice 

of newly established High Court of Madhya Pradesh and heavily contributed in 

laying its strong foundation by illuminating the path forward. 

•  
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JURISDICTION OF COURT VIS-A-VIS BAR AGAINST SUIT 

- Institutional Article 

Jurisdiction 

 The term “Jurisdiction” has not been explained in the Civil Procedure 

Code, 1908 (in short “Code”). It is the power of the Court to settle any matter. 

Indian Legal System has adopted legal maxim “ubi jus ibi remedium”, which 

means where there is a right, there is a remedy. In fact, right and remedy cannot 

be dissociated. Therefore, it is expected that judicial forums must have 

jurisdiction to deal with any matter. Accordingly, a litigant may file civil suit in a 

competent Civil Court for any grievance of civil nature, unless its cognizance is 

expressly or impliedly barred by any statute. 

 Competence of Civil Court refers to the legal “ability” of a Court to exert 

jurisdiction over a person or a property which is the subject-matter of suit. 

Competence of Court and Jurisdiction are intermingled in law, represent the 

extent of the authority of a Court to administer justice, with reference to the 

subject-matter, pecuniary value and local limits, as has been laid down in case of 

Raja Soap Factory and ors. v. S. P. Shantharaj and ors., AIR 1965 SC 1449. 

 The ratio laid down by Hon’ble Supreme Court in Raja Soap Factory 

(supra) is in fact, reflecting the classification of jurisdiction mainly in the 

following categories:  

(1)  Territorial/Local Jurisdiction, i.e. territory limits fixed by the Government, 

beyond which Court cannot exercise its jurisdiction. Therefore, District 

Judge may exercise jurisdiction within his district or that Court has no 

jurisdiction to try Sections 15 to Section 20 of the Code.   

(2)  Pecuniary Jurisdiction, where amount or value of the subject matter is the 

basis, as provided under Section 6 r/w/s 15 of the Code.  

(3)  Jurisdiction as to subject matter, where different Courts are empowered to 

decide different type of suits. 

 Hon’ble Supreme Court has laid down in case of Carona Ltd. v. Parvathy 

Swaminathan & Sons, (2007) 8 SCC 559 that Jurisdiction of a Court, Tribunal or 

any Authority depends upon fulfillment of certain conditions precedent or 

existence of particular fact, which is well known as ‘Jurisdictional Fact’. 

Existence of such Jurisdictional Fact is condition precedent or sine qua non for 

the Court to assume jurisdiction, otherwise Court may not act. Issue of 

jurisdiction must be tried as preliminary issue. 
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 It is, therefore, well settled that decision as to jurisdiction must be taken at 

the commencement and not at the conclusion of the inquiry. 

 Further, wrong assumption of jurisdiction will have serious repercussion, 

as in matters of inherent lack of jurisdiction, the defect goes to the root of the 

matter and strikes at the authority of a Court to pass a decree. In fact, a decree 

passed without jurisdiction is nullity, non-est and coram non judice. Considering 

its utmost importance, an elaborate discussion is expected. 

 Jurisdiction of Civil Court, as mentioned in Section 9 of the Code provides 

that a Civil Court has jurisdiction to try all suits of civil nature unless expressly or 

impliedly barred. Explanation 1 clarifies that suits in which right to property or 

right to an office is contested, are suits of civil nature.  

 A three Judge bench of Hon’ble Supreme Court has laid down in case of 

Rajasthan State Road Transport Corporation and anr. v. Bal Mukund Bairwa, 

(2009) 4 SCC 299 that Civil Courts can try all suits, unless barred by a statute, 

either expressly or by necessary implication. Civil Court, being a Court of plenary 

jurisdiction, has the power to determine its jurisdiction upon considering 

averment made in the plaint but that does not mean that plaintiff can circumvent 

provisions of law in order to invest jurisdiction on Civil Court, which it may not 

otherwise possess. There is a presumption that a Civil Court has jurisdiction. 

Ouster of Civil Court’s jurisdiction is not to be readily inferred. A person taking a 

plea that jurisdiction is barred, must establish the same. Even in a case where 

jurisdiction of a Civil Court is sought to be barred under a statute, the Civil Court 

can exercise its jurisdiction in respect of some matters particularly, when the 

statutory authority or tribunal acts without jurisdiction. 

 It is therefore, crystal clear that exclusion of jurisdiction is not to be 

readily inferred, that there is always presumption to be made in favour of the 

existence of such jurisdiction rather than exclusion. Consequently, statutes 

ousting the jurisdiction of Civil Courts’ must be strictly construed. In fact, the 

burden of proving exclusion of Civil Court’s jurisdiction is always on the party 

who asserts it. 

 The discussion on issue of exclusion of jurisdiction of Civil Court can 

never be complete without considering the law laid down in case of Dhulabhai v. 

State of M.P., AIR 1969 SC 78, where following principles relating to the 

exclusion of jurisdiction of Civil Courts are laid down: 
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(1)  Where the statute gives a finality to the orders of the special tribunals, the 

Civil Courts’ jurisdiction must be held to be excluded if there is adequate 

remedy to do what the Civil Courts would normally do in a suit. Such 

provision, however, does not exclude those cases where the provisions of 

the particular Act have not been complied with or the statutory tribunal has 

not acted in conformity with the fundamental principles of judicial 

procedure. 

(2)  Where there is an express bar of the jurisdiction of the Court, examination 

of the scheme of the particular Act to find the adequacy or the sufficiency 

of the remedies provided may be relevant but is not decisive to sustain the 

jurisdiction of the Civil Court. Where there is no express exclusion, the 

examination of the remedies and the scheme of the particular Act to find 

out the intendment becomes necessary and the result of the inquiry may be 

decisive. In the latter case, it is necessary to see if the statute creates a 

special right or a liability and provides for the determination of the right or 

liability and further lays down that all questions about the said right and 

liability shall be determined by the tribunals so constituted, and whether 

remedies normally associated with actions in Civil Courts are prescribed 

by the said statute or not. 

(3)  Challenge to the provisions of the particular Act as ultra vires cannot be 

brought before Tribunals constituted under that Act. Even the High Court 

cannot go into that question on a revision or reference from the decision of 

the Tribunals. 

(4)  When a provision is already declared unconstitutional, or the 

constitutionality of any provision is to be challenged, proper recourse is 

filing a Suit. A writ of certiorari may include a direction for refund if the 

claim is clearly within the time prescribed by the Limitation Act but it is 

not a compulsory remedy to replace a suit. 

(5)  Where the particular Act contains no machinery for refund of tax collected 

in excess of constitutional limits or illegally collected, a suit lies. 

(6)  Questions of the correctness of the assessment, apart from its 

constitutionality, are for the decision of the authorities and a civil suit does 

not lie, if the orders of the authorities are declared to be final or there is an 

express prohibition in the particular Act. In either case, the scheme of the 

particular Act must be examined because it is a relevant inquiry. 
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(7)  An exclusion of the jurisdiction of the Civil Court is not to be readily 

inferred unless the conditions above seldom apply. 

 Hon’ble Supreme Court has settled law regarding effect of lack of 

jurisdiction in case of  Devasahayam (Dead) By LRs. v. P. Savithramma and 

ors., (2005) 7 SCC 653, referring  its earlier judgment in Kiran Singh and ors. v. 

Chaman Paswan and ors., AIR 1954 SC 340, where it was laid down that it is a 

fundamental principle well established that a decree passed by a Court without 

jurisdiction is nullity, and that its invalidity could be set up whenever and 

wherever it is sought to be enforced or relied upon even at the stage of execution 

and even in collateral proceedings. A defect of jurisdiction, whether it is 

pecuniary or territorial, or whether it is in respect of the subject-matter of the 

action, strikes at the very authority of the Court to pass any decree, and such a 

defect cannot be cured even by consent of parties. 

Suits expressly barred under Code of Civil Procedure, 1908 

Section 12 of the Code bars further suit in respect of any particular cause of 

action, if its institution is precluded by rules provided in the Code itself. There is a 

long list of provisions in the Code which expressly bar certain type of suits. In a 

chronological sequence, the provisions are: 

(1) Section 11 of the Code bars a fresh trial of matters which have already 

been adjudicated upon between the parties by a competent Court. 

(2) Section 21A of the Code bars a suit filed challenging the validity of a 

decree passed in a former suit between the same party on any ground 

based on an objection as to the place of suing, i.e. territorial jurisdiction. 

(3) Section 34(2) of the Code bars a separate suit for recovery of further 

interest, where in a previous suit, decree was silent regarding payment of 

further interest on principal sum from the date of decree till date of 

payment or earlier date. 

(4) Section 47(1) of the Code bars suit for determination of all questions 

relating to execution, satisfaction and discharge of decree and arising 

between parties or their representatives.  

(5) Section 88(Proviso) of the Code bars institution of Inter pleader suit, 

where any suit is already pending in which the rights of all parties can 

properly be decided. 
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(6) Section 95(2) of the Code bars a suit for compensation in respect of arrest 

before judgment, attachment before judgment or temporary injunction 

granted on insufficient ground or without reasonable or probable grounds, 

where defendant has filed application for compensation  and  order has 

been passed. 

(7) Section 144(2) of the Code bars a suit for the purpose of obtaining any 

restitution or other relief, which could be obtained by filing application u/s 

144 (1) of the Code. 

(8) Order 2 Rule 2(2) of the Code prescribes that plaintiff who omits to sue in 

respect of or intentionally relinquishes any portion of the claim, shall not 

afterwards be entitled to sue in respect of the portion omitted or 

relinquished. 

(9) Order 2 Rule 2(3)  of the Code prescribes that plaintiff entitled to more 

than one relief in respect of the same cause of action, may sue for all or 

any relief, but if he omits, except with leave of Court, to sue for all such 

reliefs, he shall not afterwards sue for any relief so omitted.  

(10) Order 9 Rule 9 of the Code bars a fresh suit, when suit filed before on 

same cause of action was wholly or partly dismissed under Order 9 Rule 8 

of Code. 

(11)  Order 11 Rule 21 of the Code bars a fresh suit, when suit filed before on 

same cause of action was dismissed for want of prosecution in non-

compliance of an order to answer interrogatories or for discovery or 

inspection of documents. 

(12) Order 21 Rule 58(2) of the Code bars a separate suit regarding all 

questions, including questions relating to right, title or interest in the 

property attached in execution of a decree, arising between the parties to a 

proceeding or their representatives under this rule and relevant to the 

adjudication of the claim or objection, which shall be determined by the 

Court dealing with the claim or objection.  

(13) Order 21 Rule 101 of the Code bars a separate suit regarding all questions, 

including questions relating to right, title or interest in the property, arising 

between the parties to a proceeding on an application under rule 97 or 99 

or their representatives, and relevant to the adjudication of the application, 

which shall be determined by the Court dealing with the application.  
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(14) Order 22 Rule 9 of the Code bars a fresh suit, when a suit on same cause 

of action abates or is dismissed under Order 22 of Code. 

(15) Order 23 Rule 1(4) of the Code bars a fresh suit, when a suit in respect of 

same subject matter or part of the claim was abandoned or withdrawn by 

plaintiff without the permission of Court. 

(16) Order 23 Rule 3A of the Code bars a suit filed to set aside a decree on the 

ground that the compromise on which the decree is based was not lawful. 

Suits expressly barred under special statute  

 (1) Section 430 of Companies Act, 2013 bars jurisdiction of Civil Court, with 

a non-obstante clause:  

“No Civil Court shall have jurisdiction to entertain any suit or 

proceeding in respect of any matter which the Tribunal or the 

Appellate Tribunal is empowered to determine by or under this Act 

or any other law for the time being in force and no injunction shall 

be granted by any Court or other authority in respect of any action 

taken or to be taken in pursuance of any power conferred by or 

under this Act or any other law for the time being in force, by the 

Tribunal or the Appellate Tribunal.” 

 Hon’ble High Court of Madhya Pradesh has laid down in case of 

Parenteral Drugs (India) Limited v. Jagdish Mangal HUF and ors., AIR 2020 

MP 91 that the dispute between the parties is a company matter and not a civil 

dispute as held by the learned Trial Court. After incorporation of new Companies 

Act, 2013 such matters have to be heard and decided by the Company Law 

Tribunal constituted under the new Company Law and is the only competent 

authority and has jurisdiction under the law to decide the conflict between the 

parties in respect of any company matter. It can hold enquiry into the matter under 

Section 84 of the Act, 1956 or 46 of the Companies Act, 2013 read with the 

Companies (Issue of Share Certificates) Rules, 1960 or the Companies (Share 

Capital and Debentures) Rules, 2014 and take a decision in the matter. 

(2) Section 34, of Securitisation and Reconstruction of Financial Assets and 

Enforcement of Security Interest (SERFAESI) Act, 2002 bars jurisdiction 

of Civil Court, with a non-obstante clause: 

“No Civil Court shall have jurisdiction to entertain any suit 

or proceeding in respect of any matter which a Debts 
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Recovery Tribunal (DRT) or the Appellate Tribunal is 

empowered by or under this Act to determine and no 

injunction shall be granted by any Court or other authority 

in respect of any action taken or to be taken in pursuance of 

any power conferred by or under this Act or under the 

Recovery of Debts Due to Banks and Financial Institutions 

Act, 1993 (51 of 1993).” 

 Hon’ble Supreme Court has laid down in case of State Bank of Patiala v. 

Mukesh Jain and ors., 2016 (4) MPLJ 531 that if bank started loan recovery 

after default in re-payment and Civil suit is filed challenging notice under Section 

13(2) and further proceedings, it will be hit by Section 34 of SERFAESI Act, 

2002, as proper remedy was available under Section 17 of SERFAESI Act, 2002 

and therefore, jurisdiction of Civil Court is barred. 

 Hon’ble High Court of Madhya Pradesh has laid down in case of Punjab 

National Bank v. Jainam Dormitary and anr., 2018 Law Suit (MP) 781 that 

civil suit filed for permanent injunction against bank in relation to mortgaged 

property claiming to be tenant, when proceedings under the Act has already been 

initiated. The civil suit is hit by Section 34 (SERFAESI) Act, 2002, as proper 

remedy was available under Section 17(4-A) of (SERFAESI) Act, 2002 and 

therefore jurisdiction of Civil Court is barred. 

(3) Section 85 of the Waqf Act, 1995 bars jurisdiction of Civil Court, 

Revenue Court and other authority with a non-obstante clause: 

“No suit or other legal proceeding shall lie in any Civil Court, 

Revenue Court and any other Authority in respect of any dispute, 

question or other matter relating to any Waqf, Waqf property or 

other matter which is required by or under this Act to be 

determined by a Tribunal.” 

 Hon’ble Supreme Court has settled law regarding bar of civil suit in case 

of Rashid Wali Beg v. Farid Pindari and ors,. (2022) 4 SCC 414 that the basis of 

the decision in Ramesh Gobindram v. Sugra Humayun Mirza Waqf, (2010) 8 

SCC 726 was removed through an amendment under Act 27 of 2013 by including 

the words “eviction of tenant  or determination of rights and obligations of the 

lessor and lessee of such property” in Section 83 (1) of the Act. After Amendment 

Act 27 of 2013, even the eviction of a tenant or determination of the rights and 

obligation of the lessor and lessee of such property, come within the purview of 
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the Tribunal. In case the property is admitted to be Waqf property, the mandate of 

Sections 83 and 85 of the Act cannot be ignored by allowing plaintiff to seek 

decree of permanent and mandatory injunction from Civil Court.  

(4) Section 257 of the M.P. Land Revenue Code, 1959 provides exclusive 

jurisdiction of revenue authorities with a non-obstante clause: 

“Except as otherwise provided in this Code, or in any other 

enactment for the time being in force, no Civil Court shall entertain 

any suit instituted or application made to obtain a decision or order 

on any matter which the State Government, the Board, or any 

Revenue Officer is by this Code, empowered to determine, dispose 

of, and in particular and without prejudice to the generality of this 

provision, no Civil Court shall exercise jurisdiction over any of the 

following matters:- 

For illustration, legal position on few are taken into consideration: 

 Hon’ble High Court has settled law in case of Bhagwandas v. Shriram 

and ors,. 2010 (11) MPJR 26 that any claim to compel performance of any duty 

imposed by this Code on any Revenue Officer or other Officer appointed under 

MP Land Revenue Code, 1959 cannot be decided by the Civil Court and the 

exclusive jurisdiction would rest in the Revenue Authorities. Joint reading of 

Section 257 (Z-2) of M.P. Land Revenue Code, 1959 along with Section 115 and 

116 of M.P. Land Revenue Code, 1959 clarify that Civil Court has no jurisdiction 

to try a suit only for correction of wrong khasra entry. Tehsildar can decide the 

dispute. 

 Hon’ble High Court has laid down in case of Mohanlal v. Rampratap, 

2003 (1) MPHT 66 that the work relating to the measurement and demarcation of 

boundary marks is work assigned to Revenue Officer and jurisdiction of Civil 

Court is barred under Section 257 (g) r/w/s 129 of the M.P. Land Revenue Code, 

1959.  

 Hon’ble Supreme Court has well settled in case of Beni Madhav Singh v. 

Ram Naresh, (1998) 8 SCC 751  that a suit to challenge the scheme of 

consolidation of holdings is barred but a suit for possession and injunction 

claimed on the basis of title between two parties is  maintainable. 

Note-  Plaintiff may file a civil suit for title declaration or for recovery of 

possession on the basis of title without availing speedy remedy under 
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Section 250 of M.P. Land Revenue Code, 1959. Such a civil suit is 

maintainable and not barred by Section 257 MP Land Revenue Code, 

1959. Jurisdiction of Civil Court is not barred in respect of question of 

title. Om Prakash & Anr. v. Ashok Kumar and anr., 2013 (2) MPHT 

494, where Hon’ble High Court relied on full bench decision of Ramgopal 

v. Chetu 1976 JLJ 278, which is approved and affirmed by Hon’ble the 

Supreme Court twice in Rohini Prasad and Ors. v. Kasturchand and 

anr,. (2000) 3 SCC 668 & Hukum Singh (dead) by LRs. and ors., v. State 

of MP (2005) 10 SCC 124.  

(5) Section 82(1) and 82 (e) of  M. P. Co-operatives Societies Act, 1961 

provides that:  

“Save as provided in this Act, no Civil or Revenue Court shall have 

any jurisdiction in respect of – 

(a)  the registration of a society or of byelaws or of an 

amendment of a bye law; 

(b)  the removal of a committee and management of the society 

after such removal; 

(c)  any dispute, required to be referred to the Registrar or his 

nominee or board of nominees; 

(d)  any matter concerning the winding up and the dissolution of 

a society.” 

82 “while a society is being wound up, no suit or other legal 

proceeding relating to the business of such society shall be 

proceeded with, or instituted against, the liquidator as such or 

against the society or any member thereof, except by leave of the 

Registrar and subject to such terms as he may impose”. 

 Hon’ble High Court has laid down in case of Bruhtakar Sahakari Sakh 

Sanstha Maryadit, Mandsaur v. Bherulal, 2001 (3) MPHT 363 that question 

whether any amount is due to the society from any of its member is exclusive 

domain of the authorities empowered to decide the question under Section 84 of 

the Act. Therefore, civil suit for recovery of due amount or suit filed for the 

enforcement of charge or for challenging the proceedings for recovery of loan 

would be touching the business of the society and would be barred under Section 

82 of the Act.  



JOTI JOURNAL – APRIL 2023 – PART I 73 

 

(6) Section 22 (1) of Sick Industrial Companies (Special Provisions) Act, 

1985 provides for suspension of legal proceedings, contracts, etc. with a 

non-obstinate clause that and Section 26 of the Act provides for bar of 

Jurisdiction which are as under.  

22(1).“Where in respect of an industrial company, an inquiry u/s 16 

is pending or any scheme referred to u/s 17 is under preparation or 

consideration or a sanctioned scheme is under implementation or 

where an appeal u/s 25 relating to an industrial company is pending, 

then notwithstanding anything contained in the Companies Act, 

1956 (1 of 1956), or any other law or the memorandum and articles 

of association of the industrial company or any other instrument 

having effect under the said Act or other law, no suit for recovery 

of money or for enforcement of any security against the industrial 

company or of any guarantee in respect of any loans or advance 

granted to the industrial company shall lie or be proceeded with 

further, except with the consent of the Board or the Appellate 

Authority, as the case may be”. 

26. “No order passed or proposal made under this Act shall be 

appealable except as provided therein and no Civil Court shall have 

jurisdiction in respect of any matter which the Appellate Authority 

or the Board is empowered by, or under, this Act to determine and 

no injunction shall be granted by any Court or other Authority in 

respect of any action taken or to be taken in pursuance of any 

power conferred by or under this Act”. 

 Hon’ble Supreme Court has laid down in case of Ghanshyam Sarda v. 

M/s Shiv Shankar Trading Company and ors., AIR 2015 SC 403 that Sick 

Industrial Companies (Special Provisions) Act, 1985 is a complete Code in itself. 

It gives complete supervisory control to the Board for Industrial and Financial 

Reconstruction (BIFR) over the affairs of a sick industrial company. Therefore, 

concluded that suit for declaration that company is no longer a sick company is 

not maintainable.  

(7) Sections 14 and 41 (e) of Specific Relief Act, 1963 provides for 

reinstatement of employee: 

 Hon’ble Supreme Court has settled the legal position regarding 

reinstatement of an employee and laid down in case of Maharashtra State 
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Cooperative Housing Finance Corp. Ltd. v. Prabhakar Shivam Bhadonge 

(2017) 5 SCC 623 that: 

 “If the employee of a Co-operative society claims a relief of 

reinstatement, the Co-operative Court will have no jurisdiction to 

entertain such a claim. Such a relief can only be granted by the 

Labour Court or the Industrial Tribunal constituted under the 

Industrial Disputes Act, having regard to the fact that special and 

complete machinery for this purpose is provided under the 

provisions of the Industrial Disputes Act. The jurisdiction of the 

Civil Court stands ousted. This is so held by this Court consistently 

in case of U.P. Warehousing Corporation Ltd. v. Chandra Kiran 

Tyage, 1970 1 LLJ 32, Dr. S. Dutt v. University of Delhi, 1959 

SCR 1236 and S. R. Tewari v. District Board, Agra, 1964 1 LLJ 1.  

  These observations are made on the premise that even if it is 

accepted that the Co-operative Court established under the Act is a 

substitute of a Civil Court, the jurisdiction of the Civil Court to 

grant relief would not go beyond the jurisdiction which has been 

vested in the Civil Court. When admittedly the Civil Court does 

not have jurisdiction to grant any such relief and its jurisdiction is 

barred in view of the law laid down in the aforesaid judgment, as a 

fortiori, the jurisdiction of the Co-operative Court shall also stand 

barred. Further clarified that Contract of personal services is not 

enforceable under the common law. Section 14 r/w/s 41(e) of the 

Specific Relief Act 1963, specifically bars enforcement of such a 

contract. It is for this reason the principle of law which is well 

established is that the Civil Court does not have the jurisdiction to 

grant relief of reinstatement, as giving of such relief would amount 

to enforcing the Contract of personal services. However, as laid 

down in the cases referred to above, and also in Executive 

Committee of Vaish Degree College, Shamli & ors. v. Lakshmi 

Narain & ors., (1976) 2 SCC 58, there are three exceptions to the 

aforesaid rule, where the Contract of personal services can be 

enforced: 

(a)  in the case of a public servant who has been dismissed from 

service in contravention of Article 311 of the Constitution 

of India; 
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(b)  in the case of an employee who could be reinstated in an 

industrial adjudication  by the Labour Court or an 

Industrial Tribunal; and 

(c) in the case of a statutory body, its employee could be 

reinstated when it has acted in breach of the mandatory 

obligations imposed by the statute. 

Even when the employees falling under any of the aforesaid three 

categories raise dispute qua their termination, the Civil Court is 

not empowered to grant reinstatement and the remedy would be, 

in the first two categories, by way of writ petition under Article 

226 of the Constitution or the Administrative Tribunal Act, as the 

case may be, and in the third category, it would be under the 

Industrial Disputes Act. An employee who does not fall in any of 

the aforesaid exceptions cannot claim reinstatement. His only 

remedy is to file a suit in the Civil Court seeking declaration that 

termination was wrongful and claim damages for such wrongful 

termination of services.” 

(8) Section 15 of the Railway Claims Tribunal Act, 1987 bars jurisdiction of 

Civil Court with a non-obstante clause that: 

“On and from the appointed day, no Court or other 

Authority shall have, or be entitled to, exercise any 

jurisdiction, powers or Authority in relation to the matters 

referred to in sub-sections (1), (1A) & (1B) of Section 13.” 

Note:-   Section 13 empowers Railway Claim Tribunal to entertain such claim. 

 Hon’ble High Court of Madhya Pradesh has laid down in case of Union of 

India and anr. v. M.P. State Electricity Board, 2011 (1) MPLJ 540 that clause 

(b) of sub-section (1) of section 13 of the Railway Claims Tribunal Act, 1987 

clearly empowers the claims tribunal to entertain the claim in respect of the 

refund of any freight paid in respect of animals or goods entrusted to the railway 

administration to be carried by the Railway. This being so, the jurisdiction of 

Civil Court to entertain the suit for refund of freight stands excluded by virtue of 

Section 15 of the said Act.  

 The list is not exhaustive. In other cases same principle, as discussed 

above may be  taken into consideration.   
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Suits Impliedly barred  

 (1) Sections 7, 8 and 9 of the Indian Treasure Trove Act, 1878: 

 In case of Azizuddin Qureshi v. State of M.P., ILR (2011) MP 978, the 

Hon’ble Court has considered the facts of the case and after going through the 

scheme of the Act, held that the jurisdiction of Civil Court is barred in treasure 

Trove cases. 

The facts of the case need to be considered. It is undisputed fact that in the 

course of the inquiry either under Section 7 or 8 of the Act, no direction to file 

civil suit was given by the Collector to the appellant, by adjourning the case. On 

the other hand, after holding the inquiry by virtue of earlier part of Section 9 of 

the Act such treasure was declared to be the ownerless property and by virtue of 

later part of Section 9, such order is made appealable under the Act.  

On going through the entire provision and the scheme of the aforesaid Act 

1878, it appears to be a complete Code to resolve all the questions relating to the 

treasure trove property and in such premises unless specific direction or 

observation is given by the Collector under Section 8 of the Act to the party to 

approach the Civil Court to get decided the title by adjourning the case, the Civil 

Court did not have any jurisdiction to entertain the civil suit in the matter.  

(2) Section 10 of the Urban Land (Ceiling and Regulation) Act, 1976: 

 Hon’ble Supreme Court has settled in case of State of M.P. v. Ghisilal, 

AIR 2022 SC 275 that the Urban Land (Ceiling and Regulation) Act, 1976 is a 

self-contained Code. Various provisions of the Act make it clear that if any order 

is passed by the competent authority, there is provision for appeal, revision before 

the designated appellate and revisional authorities. In view of such remedies 

available for aggrieved parties, the jurisdiction of the Civil Courts to try suit 

relating to land which is subject-matter of ceiling proceedings, stands excluded by 

implication. Civil Court cannot declare, orders passed by the authorities under the 

ULC Act, as illegal or non est. More so, when such orders have become final, no 

declaration could have been granted by the Civil Court. In this regard reference 

may be made to the judgment of this Court in the case of Competent Authority, 

Calcutta, under the Urban Land (Ceiling and Regulation) Act, 1976 and anr. v. 

David Mantosh and Ors., (2020) 12 SCC 542. 

(3) Section 4 and 6 of the Land Acquisition  Act, 1894: 

 Hon’ble Supreme Court in case of H.N. Jagannath & Ors. v. State of 

Karnataka and ors. AIR 2017 SC 5805, referred previous judgment of Bangalore 
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Development Authority v. Brijesh Reddy and anr., (2013) 3 SCC 66, wherein it 

has been laid down that: 

 “It is clear that the Land Acquisition Act is a complete Code in 

itself and is meant to serve public purpose. By necessary 

implication, the power of the Civil Court to take cognizance of the 

case under Section 9 CPC stands excluded and a Civil Court has 

no jurisdiction to go into the question of the validity or legality of 

the notification under Section 4, declaration under Section 6 and 

subsequent proceedings except by the High Court in a proceeding 

under Article 226 of the Constitution. It is thus clear that the Civil 

Court is devoid of jurisdiction to give declaration or even bare 

injunction being granted on the invalidity of the procedure 

contemplated under the Act. The only right available for the 

aggrieved person is to approach the High Court under Article 226 

and this Court under Article 136 with self-imposed restrictions on 

their exercise of extraordinary power.” 

(4) Permanent Lok Adalat under Section 22 D of Legal Services Authority 

Act, 1987 (Chapter- 6A): 

 Hon’ble Supreme Court has settled in case of United India Insurance 

Company Limited v. Ajay Sinha and anr.   (2008) 7 SCC 454 : 

 “The Permanent Lok Adalat, in terms of Section 22-D of the 

Act, while conducting conciliation proceedings or deciding a 

dispute on merit is not bound by the provisions of the Code of 

Civil Procedure, 1908 and the Indian Evidence Act, 1872 but 

guided by the principles of natural justice, objectivity, fair play, 

equity and other principles of justice. Section 22-E of the Act 

makes an Award of Permanent Lok Adalat to be final and 

binding on all the parties, which would be deemed to be a decree 

of a Civil Court. Jurisdiction of the Civil Court to call in 

question any Award made by the Permanent Lok Adalat is 

barred. It has the jurisdiction to transfer any Award to a Civil 

Court and such Civil Court is mandated to execute the order as if 

it were the decree by the Court.” 

(5) Section 25 (B) of the Industrial Dispute Act, 1947 and Section 25 (F) of 

the Industrial Dispute Act, 1947: 
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 Hon’ble Supreme Court has settled in case of Milkhi Ram v. Himachal 

Pradesh State Electricity Board, AIR 2021 SC 5025  that: 

“When workmen files a civil suit challenging his termination on 

basis of grounds covered under provisions of the Industrial Dispute 

Act, 1947, the employer has right to raise jurisdictional objection 

to proceeding before Civil Court. Civil Court lacks jurisdiction to 

entertain a suit structured on the provisions of the Industrial 

Dispute Act, 1947.” 

(6) Section 18 of Micro, Small & Medium Enterprises Development Act, 

2006 

 Hon’ble High Court of MP has settled in case of C.M.D. (EZ) 

MPPKVVCL & anr. v. Sharad Oshwal,  2016 (2) MPLJ 384 that: 

“Section 18 provides for reference to Micro and Small 

Enterprises Facilitation Council in case of any dispute with 

regard to amount due. Such Council is empowered to conduct 

conciliation or seek assistance for conciliation. Effective 

alternate remedy is available. Therefore, jurisdiction of Civil 

Courts is impliedly barred.” 

  The list is not exhaustive. In other cases same principle, as has been laid 

down in finding out the exclusion of jurisdiction will be taken into consideration.   

Important Legal Position   

In case of South Delhi Municipal Corporation and anr. v. Today Homes 

& Infrastructure (P) Ltd. and ors., (2020) 12 SCC 680 Hon’ble Supreme Court 

has held that it is settled law that jurisdiction of the Civil Court cannot be 

completely taken away inspite of either an express or implied bar. The Civil Court 

shall have jurisdiction to examine a matter in which there is an allegation of non-

compliance with the provisions of the statute or any of the fundamental principles 

of judicial procedure i.e. issues as to fundamental jurisdictional error may form 

basis of civil suit, despite exclusion of jurisdiction of Civil Court.   

Proper course  

 Hon’ble Supreme Court has settled proper course for person aggrieved 

from any order passed by Court without jurisdiction, in case of Prakash Narain 

Sharma v. Burmah Shell Cooperative Housing Society Ltd., (2002) 7 SCC 46, 

wherein it was laid down that:  
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“It will be a dangerous proposition to be laid down as one of laws 

that any individual or authority can ignore the order of the Civil 

Court by assuming authority upon itself to decide that the order of 

the Civil Court is one by coram non judice. The appropriate course 

in such case is for the person aggrieved first to approach the Civil 

Court inviting its attention to the relevant provisions of law and 

call upon it to adjudicate upon the question of its own jurisdiction 

and to vacate or recall its order if be one which it did not have 

jurisdiction in law to make. So long as this is not done, the order of 

the competent Court must be obeyed and respected by all 

concerned. A judicial order, not invalid on its face, must be given 

effect to entailing all consequences, till it is declared void in a duly 

constituted judicial proceedings” 

Conclusion  

1. Civil Court has jurisdiction to try all suits of civil nature unless expressly 

or impliedly barred, as mentioned in Section 9 of the Code. 

2. There is a presumption that a Civil Court has jurisdiction to try all suits. 

Presumption is always to be made in favour of existence of such 

jurisdiction rather than exclusion. Ouster of Civil Court’s jurisdiction is 

not to be readily inferred. Burden of proof lies on the party who alleges 

that jurisdiction is barred. 

3. The principles relating to issue of exclusion of jurisdiction of Civil Court 

has been settled in case of Dhulabhai (supra). As has been laid down, the 

examination of the scheme of the particular Act to find out the adequacy 

or sufficiency of remedies provided may be relevant but is not decisive to 

sustain the jurisdiction of Civil Court, in case where there is express bar of 

jurisdiction of Court. However, it becomes necessary and result of enquiry 

may be decisive, where there is no express exclusion of the jurisdiction of 

the Court.  

4. Suit is barred in respect of any particular cause of action, if its institution 

is precluded by rules provided in the Code itself, as per Section 12 CPC. 

Certain suits are expressly barred in statutes whereas few are impliedly 

barred. 

5. Jurisdiction of Civil Court cannot be completely taken away inspite of 

either an express or implied bar. Despite exclusion of jurisdiction of Civil 
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Court, Civil Suit may be filed to examine matters in which there is an 

allegation of non-compliance of the provisions of the statutes or any 

fundamental principles of judicial procedure. Dhulabhai (supra) & South 

Delhi Municipal Corporation and anr. (supra) may be referred.  

6. No one can ignore the order of Civil Court by assuming authority upon 

itself to decide that the order of Civil Court is one without jurisdiction. A 

judicial order, not invalid on its face, must be given effect, till it is 

declared void. The proper course is that the aggrieved person has to 

approach the Civil Court inviting its attention to the objection and to 

adjudicate the question of jurisdiction to vacate or recall its order, as has 

been laid down in Prakash Narain Sharma (supra). 

•  

     

 

 

 

 

  

“A Judge in the Indian system has to be regarded as failing to 

exercise its jurisdiction and thereby discharging its judicial duty, if 

in the guise of remaining neutral, he opts to remain passive to the 

proceedings before him. He has to always keep in mind that ‘every 

trial is a voyage of discovery in which truth is the quest’. In order to 

bring on record the relevant fact, he has to play an active role; no 

doubt within the bounds of the statutorily defined procedural  law.” 

- Dr Dalveer Bhandari, J. in Maria Margarida Sequeira 

Fernandes v. Erasmo Jack de Sequeira, (2012) 5 SCC 370, para 30 
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ANALYSIS OF THE PROBATION OF OFFENDERS ACT, 1958 

- Institutional Article 

“Hate the offence but not the offender” - Mahatma Gandhi 

 It can be gathered from the above thought as propounded by Mahatma 

Gandhi, that it is the crime which is to be hated and not the accused. The rationale 

is that the accused should be protected and readjusted into the mainstream of the 

society after undergoing reformation. Lately, in the light of In Re: Policy strategy 

for grant of bail Suo Motu Writ Petition (crl.) No. 4/2021 a lot of emphasis is 

being laid on the proper application of this law. It is in this backdrop that this 

article proposes to highlight the intricacies of Probation of Offenders Act, 1958 

(hereinafter referred to as Act). 

Meaning of Probation  

“Probo” is a Latin word, the meaning of which is “I prove my worth” i.e. 

to examine if the accused can live in a free society without breaking the law. 

“Probatio” means “test on approval”. Black’s law dictionary defines Probation as 

the act of proving. Hence, it can be gathered that probation means a period of 

proving or trial. Probation discharges a person subject to commitment by the 

suspension of sentence. Where an accused is found guilty of committing an 

offence then, considering the circumstances of the case and the character of the 

accused, the Act emphasizes that probation can be considered as an alternative to 

imprisonment and fine. The concept behind probation is that when an accused 

comes in contact with fellow jail inmates then, there is a high likelihood of him, 

getting affected by such company which eventually, leads to a deteriorated life for 

the accused. Also, imprisonment decreases his chances of securing better job 

prospects. 

Historical evolution 

Probation is not a new concept. From early 1800 to the present date, 

probation has tried to reform, remake, remould the offenders into honest, good 

and law-abiding citizens. In India, the main legal articulation to the reformatory 

framework for the probation theory is found in procedural code. Initially, it was 

The Children Act, 1908 which specifically enabled the court to discharge certain 

guilty parties waiting on probation because of their good conduct. Probation law 

was expanded further by the enactment in 1923 resulting in the Indian Jails 

Committees Report (1919-1920). In 1931, the Government of India arranged a 
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Draft Probation of Wrongdoers Bill and placed it before the then Provincial 

Governments for their inputs. 

Subsequently, a Bill on Probation of Offenders was introduced in Lok 

Sabha on November 18, 1957. A Joint Committee was formed to consider the Bill 

allowing for the release of prisoners on probation or after proper admonition and 

related matters. On 25
th

 February 1958, the Joint Committee delivered its report to 

Lok Sabha. In Parliament, the Probation of Offenders Act was adopted on the 

advice of the Joint Committee. The object of the Act is to provide for the release 

of offenders on probation or after due admonition and for matters connected 

therewith. 

 Apart from this Act, the probation law finds mention in Criminal 

Procedure Code as well. The analogous provision to deal with probation finds 

place Section 562 of the Code of Criminal Procedure, 1898. After the amendment 

in 1973, the probation was dealt with in Section 360 of the Code of Criminal 

Procedure. Section 360 is summarized in the points below: 

1. Any person who is not below twenty-one years and is convicted of a crime 

for which the punishment is imprisonment for seven years or is convicted 

for an offence punishable with fine; 

2. Or any person who is below twenty-one years or if any women convicted 

of an offence not punishable with imprisonment of life or death and no 

previous conviction is proved against the offender; 

3. And appears before the court, regardless of the circumstances in which he 

has committed the offence, the court might release the offender on the 

promise of good conduct. 

 The court might release him on entering the bond for good conduct and 

peace instead of punishing the offender with imprisonment. The Hon’ble Supreme 

Court discussed the intention of legislature behind introducing probation as an 

alternative to sentencing, in the case of Jugal Kishore Prasad v. The State of 

Bihar, 1973 SCR  (1) 875, wherein it was stated that, “the aim of the law is to 

deter the juvenile offenders from turning into obdurate criminals as a result of 

their interaction with seasoned mature-age criminals in case the juvenile offenders 

are sentenced to incarceration in jail.” It was also observed that the Act is in 

accordance with the present trend of penology, which says that efforts must be 

made to change and remold the offender. The notion is that modern criminal 
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jurisprudence recognizes that no one is born criminal. It was acknowledged that a 

good number of crimes are a result of socio-economic environment. 

Provision regarding release of convict under the Act 

Majorly, there are three provisions under which the law can be applied & 

The Probation of Offenders Act, 1958 contains elaborate provisions relating to 

probation of offenders, which are made applicable throughout the country. The 

Act provides four different modes of dealing with youthful and other offenders in 

lieu of sentence, subject to certain conditions. These include:— 

(1)  Release after admonition; (section 3) 

(2)  Release on entering a bond on probation of good conduct with or without 

supervision, and on payment by the offender the compensation and costs 

to the victim if so ordered, the courts being empowered to vary the 

conditions of the bond and to sentence and impose a fine if he failed to 

observe the conditions of the bond; (section 4) 

(3)  Persons under twenty-one years of age are not to be sentenced to 

imprisonment unless the court calls for a report from the probation officer 

or records reasons to the contrary in writing; (Section 6)  

 Apart from the above three provisions, Section 12 of the Act holds 

paramount importance as it mandates that the person released on probation shall 

not suffer a disqualification attached to a conviction under any other law.  

The above provisions are discussed in detail hereinunder. 

Section 3: Admonition 

Under the Act, a Court may instead of sentencing an accused, when found 

guilty, may release him after due admonition. This provision has applicability on- 

• section 379 or section 380 or section 381 or section 404 or section 420 of 

the Indian Penal Code ; or  

• any other offence punishable with imprisonment for not more than 2 years 

or with fine or with both and no previous conviction is proved against him. 

The provision also enumerates the factors to be considered such as nature of 

offence and character of offender so as to release the accused after due 

admonition. An explanation is also appended to the section wherein it has been 

explained that the previous conviction against a person shall include any order 

made against him under this section or that of section 4.  
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Section 4: Release on Probation  

Section 4 of the Act provides for the power of the court to release certain 

offenders on probation of good conduct. In contrast to Section 3, Section 4 has a 

wider scope for it is applicable for all the offence except for offences punishable 

with death or imprisonment for life. Ingredients are mentioned herein- 

• The court by which the person is found guilty is of the opinion that, 

having regard to the circumstances of the case, the nature of the offence 

and the character of the offender may direct that the accused to be released 

on his entering into a bond, with or without sureties.  

• The period of such probation can be maximum of 3 years.  

• This provision imposes a stringent probation period as the same can be 

terminated on report of violation of any terms and conditions. The accused 

in the meantime is expected to keep the peace and be of good behavior. 

• The section further requires that the offender or his surety has a fixed 

place of residence or regular occupation in a place where the court 

exercises jurisdiction.  

• It is expected that the court shall take into consideration the report, if any, 

of the probation officer, concerned in relation to the case. However, it is 

not necessary that the court has to act on the probation officers report. It 

can also gather information from other source and on its own analysis. 

Section 4 laid down that the court shall consider the report of the 

Probation officer if any. It is not obligatory on the court to call for and 

consider the report of the Probation officer in terms of Section 4(2). 

• The court may also require the offender to remain under the supervision of 

a probation officer during a certain period if it thinks that it is in the 

interests of the offender and of the public. It can also impose appropriate 

conditions which might be required for such supervision. 

• In case, the court does specify such conditional release, it must require the 

offender has to enter into a bond, with or without sureties, enumerating the 

conditions. The conditions may relate to the place of residence, abstention 

from intoxicants, or any other matter as the court thinks appropriate to 

ensure that the crime is not repeated. 

• The non-obstante clause in Section 4 of the Act is a clear manifestation of 

the intention of the legislatures that the provisions of the Act would have 

effected notwithstanding any other law for the time being in force.  
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• It is a general section under which the benefit is extended to the offenders 

under 21 years of age and also offenders who are above 21 years of 

age.  Discretion is exercised by the court while giving the benefit of 

probation to the offenders above 21 years of age. No reasons are to be 

recorded when the benefit of probation is granted to the offenders above 

21 years of age. 

• Section 4 speaks of punishment and not of imprisonment. The court will 

not punish him in any manner if on the facts it is satisfied that a particular 

person guilty of the offenceof the nature enumerated in Section 4 should 

be released on his entering into a bond. The word ‘punishment’, therefore, 

is wide enough to comprehend both the punishment of imprisonment and 

the punishment of a fine. Therefore, Section 4 empowers a court to remit 

the fine also and on the plain wording of the section, it will be 

unreasonable to contend that remission of the fine was not within the 

competency of the court 

• As per section 8 of the Act, the court may, on an application of probation 

officer, may vary the conditions of the bond entered by the offender under 

section 4. 

• In case of violation of any condition imposed under section 4, the court 

may under Section 9 of the Act, issue summons to the offender and his 

surety or even, a warrant of arrest. This information regarding violation 

can be given by probation officer or any other source. Only reason to 

believe is enough to proceed under Section 9.  

It is important to note that an order of release on probation comes into 

existence only after the accused is found guilty and is convicted of the offence. 

Thus, the conviction of the accused or the finding of the court that he is guilty 

cannot be washed out at all because that is the sine qua non for the order of 

release on probation of the offender. The order of release on probation of the 

offender is merely in substitution of the sentence to be imposed by the court.  

Section 6: Restriction on imprisonment of offenders under 21 years of age 

 Recently in, Lakhvir Singh and ors. v. State of Punjab and anr., (2021) 2 

SCC 763, the Hon’ble Supreme Court dwelled upon the nature of this provision 

and held that Section 6 provides that a court "must not" sentence a person under 

the age of 21 years to imprisonment unless sufficient reasons for the same are 

recorded, based on due consideration of the probation officer's report.”  
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The provision was discussed in detail by Hon’ble Supreme Court in Jugal 

Kishore Prasad v. State of Bihar 4 (1972) 2 SCC 633, wherein the Court held as 

under: 

“Modern criminal jurisprudence recognizes that no one is a 

born criminal and that a good many crimes are the product of 

socio-economic milieu. Although not much can be done for 

hardened criminals, considerable stress has been laid on 

bringing about reform of young offenders not guilty of very 

serious offences and of preventing their association with 

hardened criminals. The Act gives statutory recognition to 

the above objective. It is, therefore, provided that youthful 

offenders should not be sent to jail, except in certain 

circumstances. Before, however, the benefit of the Act can be 

invoked, it has to be shown that the convicted person even 

though less than 21 years of age, is not guilty of an offence 

punishable with imprisonment for life. This is clear from the 

language of Section 6 of the Act.” 

In Masarullah v. State of Tamil Nadu, (1982) 3 SCC 485, the Hon’ble 

Supreme Court discussed the mandatory nature of the provision and held that in 

case of an offender under the age of twenty one years on the date of commission 

of the offence, the Court is expected ordinarily to give benefit of the provisions of 

the Act and there is an embargo on the power of the Court to award sentence 

unless the Court considers otherwise, having regard to the circumstances of the 

case including nature of the offence and the character of the offender.  

The relevant aspects while giving benefit under Section 6 of the Act are:  

• The nature of offence;  

• The character of the offender; and  

• the surrounding circumstances as recorded in the probation officer's 

report.  

As for the computation of the age of 21 years, the Supreme Court 

in Sudesh Kumar v. State of Uttarakhand, (2008) 1 SCC 111, reiterated 

that relevant date to determine the age of accused for the purpose of benefit of 

release on probation under Section 6 of the Probation of Offenders Act, 1958 is 

the date of imposition of punishment by the trial Court and not the date of 
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occurrence of the offence. That is to say, if on the date of the order of conviction 

and sentence by the trial Court, the accused is below 21 years of age, the 

provisions of Section 6 of the Act will apply. 

For what offences Probation cannot be applied ? 

 Provisions of Probation of Offenders Act, 1958 usually cannot be applied 

to the following offences: 

1. Offences punishable with death or life imprisonment; 

2. Heinous offences; 

3. Anti-corruption Bureau cases (State of Gujarat v. V.A. Chauhan, AIR 

1983 SC 359); 

4. NDPS Cases (Vajja Srinivasu v. State of Andhra Pradesh, (2002) 9 SCC 

620); 

5. Section 304-A (Dalbir Singh v. State of Haryana, 2000 CriLJ 2283) 

6. Kidnap and abduction (Devki v. State of Haryana, AIR 1979 SC 1948);  

7. Habitual offenders (Kamroonissa v. State of Maharashtra, AIR 1974 SC 

2117);  

8. Cases wherein the activities impact the morals of society particularly of 

the young [Uttam Singh v. The State (Delhi Administration), (1974) SCC 

4 590]. 

Applicability of Probation law when minimum sentence has been imposed 

 It was in Ishar Das v. State of Punjab, (1973) 2 SCC 65, Hon’ble 

Supreme Court reiterated that non-obstante clause in Section 4 of the Act 

reflected the legislative intent that provisions of the Act have effect 

notwithstanding any other law in force at that time. However, this judgement 

pertains to The Prevention of Food Adulteration Act, 1954 and it’s applicability 

came into question with regards to the other laws prescribing minimum sentence. 

Hon’ble Supreme Court in Lakhvirsingh and ors. v. State of Punjab and 

anr., (2021) 2 SCC 763 has further clarified this position and held that a more 

nuanced interpretation on this aspect was given in CCE v. Bahubali (1979) 2 

SCC 279, it was opined that the Act may not apply in cases where a specific law 

enacted after 1958 prescribes a mandatory minimum sentence, and the law 

contains a non-obstante clause. It is in this context, it was observed in State of 

Madhya Pradesh v. Vikram Das, (2019) 4 SCC 125 that the court cannot award a 
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sentence less than the mandatory sentence prescribed by the statute. Thus, the 

benefits of the Act did not apply in case of mandatory minimum sentences 

prescribed by special legislation enacted after the Act came into force.  

Difference between Probation of Offenders Act 1958 and Section 360 CrPC 

Hon’ble Supreme Court in Lakhanlal @ Lakhan Singh v. State of 

Madhya Pradesh, (2021) 6 SCC 100 also highlighted the difference between the 

Act and Section 360 CrPC by pointing the difference between the two provisions: 

• The distinction is that under the 1958 Act, the Court is required to seek 

report from the Probationary Officer before allowing an offender the 

benefit of probation apart from satisfying other conditions, whereas there 

is no such limitation while exercising the powers under Section 360 of 

CrPC. 

• While Section 12 of the Probation of Offenders Act states that a person 

found guilty of an offence and dealt with under Section 3 or 4 of 

the Probation of Offenders Act, shall not suffer disqualification, if any, 

attached to the conviction of an offence under any law.  

Power is discretionary 

 It is important to note that while granting the benefit under the Act, the 

court shall take into consideration the nature of the offence. If the offence is not 

trivial in nature, the court should not be lenient in granting such a benefit. Power 

to release on probation is discretionary and has to be exercised in appropriate 

cases. 

 Howsoever, it is noteworthy that the policy of the law is that where an 

offence is an overly heinous then, grant of probation is ruled out as a matter of 

law. The heinousness of the offence and its deleterious effect on the body politics, 

is in the eye of law, “if not fundamental, a very relevant factor for the grant or 

refusal of probation.” 

Cost and compensation 

 Section 5 of the Probation of the Offenders Act, 1958 says that if any 

person is released under Section 3 or Section 4 of this Act, even then the court 

might order:  

• The offender to pay compensation to the victim for the loss or the injury 

occurred to him; or  

• Cost of the proceeding as the court may think reasonable. 
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 The judgment of Hon’ble Patna High Court is relevant on the point of 

quantum of compensation. In Rajeshwari Prasad v. Ram Babu Gupta, AIR 1961 

Pat 19 wherein it was held that the amount of compensation is purely on the 

discretion of the court to grant if it thinks it is reasonable in the case. Thus, 

deciding the amount of compensation, it is solely the court’s discretion to require 

payment and costs where it finds. 

Report of probation officers 

 Section 7 of the Probation of the Offenders Act, 1958 deals with the clause 

that the report of the probating officer is to be kept confidential. No Probation 

Officer’s report is necessary to apply Section 3 of the Act but such report is must 

under Section 4 of the Act. The Hon’ble Supreme Court in the case of State of 

Madhya Pradesh v. Man Singh (2019) 10 SCC 161 has held that: 

“Subsection (2) lays down that before making any order under sub-

section (1), the Court shall take into consideration the report of the 

Probation Officer. This Court in a number of judgments has held 

that before passing an order of probation, it is essential to obtain 

the report of the Probation Officer concerned.”  

Hence, before passing an order u/s 4, it is mandatory that the Court shall 

call for report of the probation of officer.  

Burden of proof  

 It is pertinent to note that the convicts have no indefeasible right to be 

released. The right is only to be considered for release on license in terms of the 

Act and the Rules. In Dasappa v. State of Mysore 1965 CriLJ 372, it was held 

that it is only when the court forms an opinion that the offender in a given case 

should be released on probation of good conduct that it has to act as provided 

by Section 4 of the Act. It was for the accused to have placed all the necessary 

material before the court which could have enabled it to consider that the first 

accused was an offender to whom the benefit of Section 4 would be extended. 

Hence, the burden of proof lies on the accused to showcase that he deserves to be 

released on probation.  

Conclusion 

 To conclude, it can be said that the measure of alternative punishment i.e., 

probation and the objective of the theory of reformative punishment would be 

achieved only if law pertaining to probation is given due weightage. Probation is 
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an affirmation of the human inside every being and it must be given importance. 

It would be of great benefit for a country like India, where the jails are often 

overcrowded, with frequent human rights violations. In order to effectively utilize 

the provisions of the Act, it is expected that at the time of pronouncement of 

Judgement, the issue of probation be given proper attention. Due consideration 

should be given to factors such as, circumstances of the case, mens rea, age of the 

accused, defence taken, past conduct of the accused and gravity of the offence. As 

per Criminal Jurisprudence, Justice has twin objectives that it should be 

reformative for the accused and rehabilitative for the victims. Consequently, a 

cautious approach is required when considering the point of extending the benefit 

of the Act to the accused, so as to meet the ends of Justice.  

•  
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LAW RELATING TO STATUTORY NOTICE U/S 80 CPC 
 

Tanmay Singh, 
I Civil Judge, Junior Division, 

Shujalpur, Shajapur 
Definition of Notice 

 For a layman coming to court, a notice is an information sent to him by 

court about the case instituted against him. A person is said to have notice of a 

fact, when he actually knows that fact, or when, but for willful abstention from an 

inquiry or search which he ought to have made, or gross negligence, he would 

have known it. 

The Hon'ble Apex Court in CST v. Subhash & Co., (2003) 3 SCC 454 has 

defined ‘notice’ in the following words- 

"The term “notice” originated from the Latin word “notifia” which 

means “a being known” or a knowing and is wide enough in legal 

circle to include a plaint filed in a suit. Notice is making something 

known, of what a man was or might be ignorant of before. And it 

produces diverse effects, for, by it, the party who gives the same 

shall have the same benefit, which otherwise he should not have 

had; the party to whom the notice is given is made subject to some 

action or charge, that otherwise he had not been liable to; and his 

estate in danger of prejudice." 

 At present, the topic under consideration is ‘Statutory Notice’ under 

section 80 of the Code of Civil Procedure Code, 1908 (herein after referred to as 

Code). By way of this article being an efforts is made to do away with the 

confusion as to the requirement of sending notice to the state or the public officer 

before knocking the doors of the court. 

Statutory Notice 

  Notices which are issued under the provisions of any law, Act and/or rules 

and regulations, as prescribed by the legislature for the same, are known as 

“Statutory Notices”. In other words, it can be said that a notice if given under 

required or permitted statutory provision, is known as “statutory Notice”. The 

factors, which are very necessary to follow during the course of issuance of 

Statutory Notice are as follows:- 
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1)  The Notice must be given by the party by whom the statutory provision 

requires it to be given; 

2)  The Notice must be given to party to whom it is to be given under the 

statutory provision in question; 

3)  The Notice must contain the particulars set out in the statutory provisions; 

4)  The Notice must follow the language of the statutory provision, as far as 

possible; 

5)  If the Statute prescribes a particular form, that form should be adhered to; 

6)  The contents must be in conformity with the statutory requirements; and 

7)  The mode of service should be in conformity with the statutory provisions. 

Civil Suit against the institution provided u/s 80 of the Code 

 Section 80 of the code provides that a suit cannot be instituted 

Government or against a public officer in respect of any act done by such officer 

in his official capacity until the expiration of two months after notice in writing 

has been delivered to or left at the office of in case of a suit against the Central 

Government where it relates to railway, the General Manager of that railway, in 

case of a suit against any State Government, a Secretary to that Government or 

the Collector of the district and in case of a public officer, delivered to him or left 

at his office. 

Contents/Requisites of Notice 

The essential contents or requisites of a notice u/s 80 of the code are as under: 

(1)  whether the name, description and residence of the plaintiff are given so as 

to enable the authorities to identify the person serving the notice; 

(2)  whether the cause of action and the relief which the plaintiff claims are set 

out with sufficient particularity; 

(3)  whether a notice in writing has been delivered to or left at the office of the 

appropriate authority mentioned in the section; and 

(4)  whether the suit is instituted after the expiration of two months of service 

of notice, and the plaint contains a statement that such a notice has been so 

delivered or left. 
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 In construing the notice, the Court cannot ignore the object of the 

legislature, viz. to give to the Government or the public servant concerned an 

opportunity to reconsider its or his legal position. If on a reasonable reading of the 

notice, the plaintiff is shown to have given the information which the statute 

requires him to give, any incidental defects or irregularities should be ignored. 

Rejection of suit in case of non-compliance of provisions of section 80(1) of 

CPC 

 The provision for sending a statutory notice is mandatory and in case a 

party fails to send notice as required under section 80(1) of the code, it would 

result in dismissal of the suit unless it falls within the exceptions as provided in 

the later provision of the section. 

 The Supreme Court in the case of State of Andhra Pradesh v. Gundugola 

Venkata Suryanarayana Garu, AIR 1965 SC 11 observed that: 

"The object of the notice under Section 80 is to give to the 

Government or the public servant concerned an opportunity to 

reconsider its or his legal position and if that course is justified to 

make amends or settle the claim out of Court. The section is 

imperative and must undoubtedly be strictly construed: failure to 

serve a notice complying with the requirements of the statute will 

entail dismissal of the suit." 

 Thus, in the light of the above judgement of the Apex Court, it is clear that 

the notice required under section 80 of the Code must be strictly complied with 

and has also held that failure to do so shall be a ground of dismissal of the suit. 

Exception to the above Rule: 

 Section 80 sub-clause(2) provides for an exception to the above rule that a 

suit to obtain an urgent or immediate relief against the government (including the 

Government of the State of Jammu & Kashmir) or any public officer in respect of 

any act purporting to be done by such public officer in his official capacity, may 

be instituted, with the leave of the Court, without serving any notice as required 

by sub-section (1); but the Court shall not grant relief in the suit, whether interim 

or otherwise, except after giving to the Government or public officer, as the case 

may be, a reasonable opportunity of showing cause in respect of the relief prayed 

for in the suit. 
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 Thus, from a bare reading of the above provision it is clear that if an 

urgent or immediate relief against the government or public officer is claimed and 

the relief is such that if the suit is not instituted then the purpose would be 

defeated, if the court permits, then the suit may be instituted without the expiry of 

two months but no relief shall be granted without hearing the government or the 

public officer. The liberty given in the above provision is only in regard to the 

institution of the suit. 

No Dismissal of suit where the State is joined as a defendant under amended 

provisions of Order 1 Rule 3-B or ordered by the court under Order 1 Rule 

10 of CPC: 

  No suit shall be dismissed where in a suit or proceeding referred to in 

Rule 3-B of Order 1 of CPC, the State is joined as a defendant or non-applicant or 

where the court orders joinder of the State as defendant or non-applicant in 

exercise of powers under sub-rule (2) of Rule 10 of Order 1, such suit or 

proceeding shall not be dismissed by reason of omission of plaintiff or applicant 

to issue notice under sub-section (1). 

Introduction of new cause of action through amendment and notice u/s 80 

CPC: 

 Once a cause of action is already disclosed in the previous notice and if 

the plaint is further amended because of the facts not within the knowledge of the 

plaintiff at the time of institution of the suit or for incorporating additional 

grounds for cause of action disclosed, no fresh notice is required to be given. But, 

where a new cause of action is introduced by way of an amendment, a fresh notice 

under section 80 of the Code is required to be given and in case the party 

introducing such a cause of action fails to send a fresh notice as required under the 

statutory provision of law, the suit would not be maintainable for the purpose of 

this newly added cause of action. 

 The Hon’ble Supreme Court in Bishandayal and Sons v. State of Orissa, 

(2001) 1 SCC 555 has held as under: 

“In our view, the finding in the impugned judgment that the suit 

based on this claim was not maintainable is correct and requires no 

interference. If a new cause of action is being introduced a fresh 

notice under Section 80 CPC would be required to be given. The 

same not having been given, the suit on this cause of action was 

not maintainable.” 
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 Thus, from the above ratio, it is clear that where a new cause of action is 

introduced, a fresh notice is required to be sent to the State Government or the 

Public Servant informing about the newly introduced cause of action the suit in 

which such amendment is incorporated would be non-maintainable. 

Impleadment of State during pendency of suit and notice u/s  80 of the code: 

 Where the State Government or the Public Servant is added as a party 

during the pendency of the suit and the State Government is a necessary party and 

is not exempted from notice as per section 80(4) of the CPC, the suit is liable to 

be dismissed for want of notice  u/s 80 of the code. 

 The Allahabad High Court in Shri Ram v. Smt. Mullo, 1979 ALR (5) 374 

(All) has held that: 

“Where suit by plaintiff against auction purchaser of land from 

Gaon Sabha was filed for possession and injunction but the State 

Govt. was not impleaded as party though it was a necessary party 

and notice u/s. 80 CPC was not issued to State Govt. and no 

exemption from notice was obtained, it has been held that suit was 

not maintainable for want of notice u/s 80 CPC.” 

 Thus, in the light of the above judgment of the High Court of Allahabad 

also it is clear that where the State is added as a party during the pendency of the 

suit, a notice is required to be served as per section 80 of the Code and if no 

notice is sent or no exemption is granted then the suit is liable to be not 

maintainable for want of notice. 

Suit filed before expiration of two months next after notice u/s 80 CPC, not 

maintainable: 

 The mandatory period which is provided by law for filing of the suit after 

service of notice u/s 80 of the code is two months from the date when the notice is 

served to the concerned authorities. The period from which the calculation would 

start is the date on which the notice is delivered. The case of Bihari Chowdhary v. 

State of Bihar, (1984) 2 SCC 627 is worth perusing in this regard, the relevant 

extract is as under: 

“It must now be regarded as settled law that a suit against the 

Government or a public officer, to which the requirement of a prior 

notice under Section 80 CPC is attracted, cannot be validly 

instituted until the expiration of the period of two months next 
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after the notice in writing has been delivered to the authorities 

concerned in the manner prescribed for in the section and if filed 

before the expiry of the said period, the suit has to be dismissed as 

not maintainable.” 

 Thus, it is clear that where a party is desirous of filing a suit against the 

State Government and exemption is not granted then there is a requirement that 

the party let the statutory period of two months expire before instituting a suit lest 

the suit is liable to be dismissed as not-maintainable. 

Effect of error or defect in the notice: 

 If the notice is clear enough to communicate the just claim of the plaintiff 

on reasonable reading of the notice and the plaintiff has mentioned all the 

information as the statute requires him to provide, then any incidental defects or 

errors may be ignored. The Supreme Court in Gundugola Venkata 

Suryanarayana (supra) has held that: 

“The section is imperative and must undoubtedly be strictly 

construed: failure to serve a notice complying with the 

requirements of the statute will entail dismissal of the suit. But the 

notice must be reasonably construed. Every venial error or defect 

cannot be permitted to be treated as a peg to hang a defence to 

defeat a just claim.” 

 The purpose is to convey to the Government that a suit is going to be filed 

in the court against it and the State has two months to solve the dispute which has 

arisen. If the notice is amply clear on the cause of action and the relief claimed 

then minor defects and errors can be over looked. 

Second notice u/s 80 CPC not required after withdrawal of first suit under 

Order 23 r 1 CPC: 

 Where the suit is filed against Government after notice is duly issued u/s 

80 of the code and thereafter, the same is withdrawn by the plaintiff under Order 

23 Rule 1 of CPC with the permission of court to file fresh suit based on the same 

cause of action, fresh notice u/s 80 CPC before the institution of the second suit is 

not necessary. The above was observed by the Supreme Court in Amar Nath 

Dogra v. Union of India, (1963) 1 SCR 657 that: 

“We do not consider that there is much substance in the first 

objection we have set out above. If the plaint which is being 
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considered by the Court has been preceded by a notice which 

satisfies the requirements of Section 80 of the Civil Procedure 

Code, then the fact that before the plaint then under consideration, 

there had been another plaint which had been filed and withdrawn 

cannot, on any principle, be held to have exhausted or extinguished 

the vitality of the notice issued.” 

 The suit which was withdrawn after the court granted permission to file a 

fresh suit on the same cause of action then the notice served before the institution 

of the suit withdrawn cannot be said to have lost its value. The plaintiff cannot be 

expected to serve another notice and wait for two months before the institution of 

the suit as the State is already aware about the cause of action of the suit 

withdrawn and the suit freshly instituted. However, as discussed earlier, if a new 

cause of action is added then fresh notice is required to be served. 

Notice when suit instituted against the State as well as Public Officer: 

 When a suit is instituted by the plaintiff against the State and a public 

officer and when notice u/s 80 of the code is served upon the Sate Government 

and no notice is served on the public servant in the same suit then in such a case 

suit is not liable to be dismissed for want of notice u/s  80 of the code. since the 

State Government has already been served a notice and the public servant is an 

agent of the State Government The Supreme Court has observed the above 

proposition in Ghulam Rasool v. State of J&K, (1983) 4 SCC 623 to the 

following tune: 

“Once notice was issued to the State under Section 80 of the Code 

of Civil Procedure there could really be no force in the stand of the 

Block Development Officer that he had no notice. The suit as 

framed was one against the State and the Block Development 

Officer had been impleaded as the State's agency of interference 

with the plaintiffs' possession.” 

Person issuing notice and person filing the suit must be the same: 

 Person issuing notice to Government u/s 80 of the code and the person 

who files the suit must be essentially the same. But if the person issuing the notice 

is well identifiable with the person filing the suit (as in the case of proprietor of a 

firm and the firm itself as plaintiff), then the notice issued by the proprietor in the 

name of the firm will not be defective or invalid. 
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 However,  if the State Government is sufficiently informed that the person 

filing the suit and the person or body sending the notice is the same person then 

the notice cannot be said to be painted with faults. 

Requirement as to notice under section 80 CPC where defendant is a 

Corporation etc: 

 Corporations like U.P. State Handloom Corporation, Electricity Board or 

Food Corporation of India or any other Statutory Corporation are instrumentality 

of Government for the purposes of ‘State’ within the meaning of Article 12 of the 

Constitution. It nevertheless would not answer description of ‘Government’ as 

understood in law. For the above position, the judgment of Allahabad High Court 

as pronounced in U.P. State Handloom Corporation Ltd. v. Prem Sagar Jaiswal, 

2008 (6) ALJ 150 (All)(L.B.) is worth perusing. 

Whether notice is necessary even when no relief is claimed against the 

Government? 

 Hon’ble Bombay High Court in Chandrakant Govind Deshmukh v. The 

State of Maharashtra, AIR 1970 Bom 301 has held as under: 

“The view taken by us finds support in the decision of the Calcutta 

High Court reported in Mrs. Manilaxmi v. Hindusthan Co-

operative Insurance Society Ltd., AIR 1962 Cal 625. In that case 

the learned Judge held that Section 80 specifically provides that the 

person giving notice must state, inter alia, his cause of action and 

the relief which he claims. As no cause of action against the 

Government or against the public officer is stated and as no relief 

is claimed against them personally, notice under Section 80 of the 

CPC was not necessary. It may also be stated that certain 

observations of their Lordships of the Privy Council in Revati 

Mohan v. Jatindra Mohan, AIR 1934 PC 96 lend support to the 

view taken by us. In that case the matter arose out of a suit filed by 

a mort-agee to enforce his mortgage which had been executed by 

the manager of the estate appointed under the Bengal Tenancy Act. 

As monies were not paid a suit was instituted against the manager 

who was a public officer. No notice under Section 80 had been 

given to him. The view taken by the High Court was that notice 

under Section 80 was necessary. When the matter came before 

their Lordships they held that no notice was necessary and allowed 
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the appeal. The rule laid down by their Lordships has been well 

summarized in the placitum in the following Words; 

“In a suit against a public officer it is only where the plaintiff 

complains of some act purporting to have been done by him in his 

official capacity that notice is enjoined. But where a mortgagee 

sues upon a mortgage executed by the former manager under 

Section 95 of the Bengal Tenancy Act, and the mortgage imposes 

no personal liability upon the manager, but merely provides that if 

payment be not made the mortgagee would be entitled to realise 

his dues by sale through the Court and the mortgagee makes no 

claim against the manager personally such a suit is not within the 

ambit of Section 80 and no notice of suit is required.” 

“Thus the test laid down by their Lordships is whether any relief is 

asked personally against the Government or a public officer and 

this is the test for determining whether notice under Section 80 is 

required to be (given or not. If relief is asked personally against the 

Government or a public officer notice under Section 80 is 

necessary. If no relief personally against them was asked no notice 

is necessary. As already pointed out no relief is claimed personally 

either against the State Government or the Registrar in the suit 

under Section 8 of the Act and therefore no notice under Section 80 

of the CPC was required to be given. 

 It is not necessary to deal in detail with the decision of the Division Bench 

of this Court and other two decisions which have taken, the same view. In the case 

before the Division Bench, there was no dispute between the parties and the 

Division Bench proceeded on an assumption that notice under Section 80 was 

necessary in a suit filed against the respondent. The point has not been discussed 

nor any finding has been recorded that notice is required. In the decision of the 

Single Judge, the fact that the plaintiff is required to state the relief which he 

claims against the Government or a public officer and the object of Section 80 

have not been considered. For reasons, stated above we held that no notice under 

Section 80 of the CPC is required to be given to the State Government, or the 

Registrar, prior to the institution of a suit under Section 8 of the Act. In the result, 

we answer the question framed in the negative. We allow the appeal with costs 

and set aside the judgment appealed against and send the case back to the Trial 

Court for disposal in accordance with law.” 
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 Therefore, on perusal of the above ratio laid down by the Hon’ble Bombay 

High Court, it is clear that the real test to identify the requirement of notice is to 

check whether any relief is claimed personally against the Government or a public 

servant. If relief is claimed then notice u/s 80 of the Code is required and if no 

relief is claimed then notice is not required. 

Necessity of notice after allowing of application under section 80(2) CPC 

 After the court has allowed the application of the plaintiff under section 

80(2) CPC then no notice required to sent to the State or public officer as 

provided u/s 80. In other words, section 80(2) allows the plaintiff to institute a suit 

without serving notice to the state. The above proposition was discussed by the 

Apex Court in State of A.P. v. Pioneer Builders, (2006) 12 SCC 119 which is as 

under: 

“Thus, from a conjoint reading of sub-sections (1) and (2) of 

Section 80, the legislative intent is clear, namely, service of notice 

under sub-section (1) is imperative except where urgent and 

immediate relief is to be granted by the court, in which case a suit 

against the Government or a public officer may be instituted, but 

with the leave of the court. Leave of the court is a condition 

precedent. Such leave must precede the institution of a suit without 

serving notice. Even though Section 80(2) does not specify how 

the leave is to be sought for or given, yet the order granting leave 

must indicate the ground(s) pleaded and application of mind 

thereon.” 

Consequences of registering suit without deciding application under 80(2) 

  Section 80 of the code does not prescribe any form or manner in 

which leave of court for institution of the suit under section 80(2) of CPC without 

notice under sub-section 1 has to be granted. Yet, the court granting leave must 

indicate the grounds pleaded and there must be application of mind by the court in 

granting leave to institute suit without serving notice as per section 80(1) CPC. 

The Supreme Court has held in State of Kerala v. Sudhir Kumar Sharma, (2013) 

10 SCC 178 that: 

“We reiterate that till the application filed under Section 80(2) CPC 

is finally heard and decided, it cannot be known whether the suit 

filed without issuance of notice under Section 80(1) CPC was 

justifiable. According to the provisions of Section 80(2) CPC, the 
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court has to be satisfied after hearing the parties that there was 

some grave urgency which required some urgent relief and 

therefore, the plaintiff was constrained to file a suit without 

issuance of notice under Section 80(1) CPC. Till arguments are 

advanced on behalf of the plaintiff with regard to urgency in the 

matter and till the trial court is satisfied with regard to the urgency 

or requirement of immediate relief in the suit, the court normally 

would not grant an application under Section 80(2) CPC. We, 

therefore, come to the conclusion that mere filing of an application 

under Section 80(2) CPC would not mean that the said application 

was granted by the trial court. 

The trial court ought to have heard and decided the application 

filed under section 80(2) CPC before hearding an application under 

Order 7 Rule 11 CPC” 

 The facts in the above case are such that an application under section 80(2) 

of the Court was filed by the plaintiff and another application under section 151 

was filed for extension of time for payment of court fees which was allowed by 

the court. The defendants filed an application under Order 7 Rule 11 praying that 

the suit be rejected for non-compliance of notice under section 80. The same was 

rejected and the order of trial court was affirmed by the High Court in terms that 

since the court has proceeded it was presumed that the application u/s 80(2) was 

granted. The Hon’ble Apex Court has held that the application u/s 80(2) of CPC 

must be decided by the Court and set aside the order of the trial court rejecting the 

order under Order 7 Rule 11 and directed the concerned court to first decide the 

application u/s 80(2) of the Code. 

 Consequently, it is clear on the reading of the above citation that whenever 

an application u/s 80(2) of the code is filed a reasoned order must be passed by 

the court. Without deciding the application u/s 80(2) of the Code, the Court must 

not proceed. If the trial court proceeds with the trial without deciding the 

application under section 80(2) of the Code, it may be a ground of rejection of suit 

for the want of compliance of statutory provision provided u/s 80 of the Code.  

Objection as to notice -  Who can take? 

 It is fairly settled proposition that the objections as to notice can be raised 

by the defendants for whose benefit such notice was introduced in law. It can be 

better understood from an example that where a suit is instituted conjointly 
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against a private person and the State Government and the suit is proceeded ex 

parte against the State Government then the private party has no right to object 

that whether any notice was sent u/s 80 of the Code or whether the compliance of 

statutory period of two months was done by the party or not. It is for the benefit of 

the State Government and thus only State Government can raise objection for 

want of notice. The cases which can be referred for the above proposition are 

Gaja v. Dasakoeri, AIR 1964 All 471 and Karthiayani Pillai v. Neelacanta Pillai 

Raman Pillai and ors. 1968 KLT 838 and also, Hari Sinha @ Hari Prasad Singh 

v. Gurupad Sambhav Ram, Chief Trustee, Baba Bhagvan Ram Avdhut Trust 

Bramha Nishthalay, Sogda and ors., 2018 (1) MANISA 61 (CG) wherein it has 

been held that a party who does not accrue right to notice cannot challenge a suit 

on the ground of want of notice. 

Waiver of notice 

 The party for whose benefit the provision for sending notice is provided 

under the law may either expressly or by actions waive of the requirement of 

notice. The Hon’ble Apex Court in Bishandayal (supra) has held that: 

“There can be no dispute to the proposition that a notice under 

Section 80 can be waived. But the question is whether merely 

because in the amended written statement such a plea is not taken 

it amounts to waiver. This contention was argued before the 

appellate court. Even otherwise, we find that in the suit itself Issue 

4 had been raised as to whether or not there was a valid and 

appropriate notice under Section 80. Such a point having been 

taken in the original written statement and an issue having been 

raised, it was not necessary that in the amended written statement 

such a plea be again taken.” 

 In the recent judgment of Hon’ble High Court of Madhya Pradesh in 

Managing Director Corporation Lamta Project Balaghat, Tehsil and District 

Balaghat (Madhya Pradesh) v. Bhejanlal (dead) S/O NaruPawar through his 

Legal Representatives and ors. S.A.NO 1551/2020 has held that: 

“Thus, it is clear that the basic purpose of the notice under Section 

80 of CPC is to give an opportunity to the State and its 

functionaries to resolve the dispute thereby saving the valuable 

time and money of the State. However, it is a procedural law. 
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Although, provision of Section 80 of CPC is mandatory but it can 

be waived by the defendants. 

If the written statement filed by the defendants is considered, then 

it is clear that no objection was raised before the Trial Court. Even, 

the said objection has been raised for the first time during the 

course of arguments only. 18. Be that as it may. 

Since the requirement of Section 80 of CPC can be waived by the 

defendants and by not having raised the same in the written 

statement, this Court is of the considered opinion that once the 

defendants have waived the requirement of Section 80 of CPC, the 

respondents cannot be non-suited on the ground of premature 

nature of suit.” 

 Thus, from the perusal of the above citations it is clear that that such a 

notice as required by the law u/s 80 can be waived by the party for whose benefit 

the notice was required to be sent. Such waiver can be either express or implied 

by not raising an objection as to want of notice. 

Conclusion 

 It can be inferred from the above discussions that the requirement of 

notice u/s 80 of the Code is a mandatory provision and no suit against the State or 

public officer can be instituted until notice as contemplated u/s 80(1) CPC is 

given and the statutory period of two months has lapsed from the date of delivery 

of notice. The party may apply for leave of the court to institute a suit where 

urgent relief is required without serving the notice to the concerned Government 

or public officer. In such a case, the Court may pass a reasoned order and allow 

the party to institute a suit without sending notice as contemplated u/s 80 of the 

Code. However, it is pertinent to note that no relief shall be granted unless 

opportunity of hearing is extended to the concerned State Government or the 

Public officer to put forth its case.  

•  
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fof/kd leL;k;sa ,o lek/kku fof/kd leL;k;sa ,o lek/kku fof/kd leL;k;sa ,o lek/kku fof/kd leL;k;sa ,o lek/kku     

¼bl LrEHk ds vUrxZr e/;izns'k ds v/khuLFk U;k;ky;ksa ds U;k;k/kh'kksa }kjk vdkneh ds 
laKku esa ykbZ xbZ fof/kd leL;kvksa dk mi;qDr gy izLrqr djus dk Ikz;kl fd;k tkrk gSA bl LrEHk 
ds fy;s U;k;k/kh'kx.k viuh fof/kd leL;k,a vdkneh dks Hkst ldrs gSaA p;fur leL;kvksa ds 
lek/kku vkxkeh vadks esa izdkf'kr fd;s tk,axsA½ 

1-  ?kjsyw fgalk ls efgykvksa dk?kjsyw fgalk ls efgykvksa dk?kjsyw fgalk ls efgykvksa dk?kjsyw fgalk ls efgykvksa dk    laj{k.k vf/kfu;e] 2005 ds varxZr eftLVªsV dks laj{k.k vf/kfu;e] 2005 ds varxZr eftLVªsV dks laj{k.k vf/kfu;e] 2005 ds varxZr eftLVªsV dks laj{k.k vf/kfu;e] 2005 ds varxZr eftLVªsV dks 
vkosnu djus dh D;k ifjlhek gSvkosnu djus dh D;k ifjlhek gSvkosnu djus dh D;k ifjlhek gSvkosnu djus dh D;k ifjlhek gS\\\\    

 /kkjk 12 ?kjsyw fgalk ls efgykvksa ds laj{k.k vf/kfu;e] 2005 ds varxZr vkosnu 
izLrqr djus dh dksbZ ifjlhek vf/kfu;e esa of.kZr ugha gSaA dsoy ;g vko';d gS 
fd ?kVuk ds le; vkosnd rFkk vukosnd ?kjsyw ukrsnkjh esa gksA U;k;n`"Vkar ohohohoh----MhMhMhMh----    
HkkuksV fo:) lfork HkkuksV ¼2012½ 3 ,llhlh 183HkkuksV fo:) lfork HkkuksV ¼2012½ 3 ,llhlh 183HkkuksV fo:) lfork HkkuksV ¼2012½ 3 ,llhlh 183HkkuksV fo:) lfork HkkuksV ¼2012½ 3 ,llhlh 183 esa ;g vfHkfu/kkZfjr fd;k x;k gS 
fd ;fn fdlh efgyk ds lkFk vf/kfu;e] 2005 ds izHkkoh gksus ls iwoZ Hkh ;fn 
dksbZ ?kjsyw fgalk dkfjr dh xbZ rks og vf/kfu;e ds izHkkoh gksus ds i'pkr~ vkosnu 
izLrqr dj ldrh gSA 

 U;k;n`"Vkar Jherh 'kckuh mQZ pank ckbZ ,oa vU; fo:) eksgEen rkfyd ,oa Jherh 'kckuh mQZ pank ckbZ ,oa vU; fo:) eksgEen rkfyd ,oa Jherh 'kckuh mQZ pank ckbZ ,oa vU; fo:) eksgEen rkfyd ,oa Jherh 'kckuh mQZ pank ckbZ ,oa vU; fo:) eksgEen rkfyd ,oa 
vU; vkijkf/kd vihy Øekad 362@2011 fu.kZ; fnukad 30vU; vkijkf/kd vihy Øekad 362@2011 fu.kZ; fnukad 30vU; vkijkf/kd vihy Øekad 362@2011 fu.kZ; fnukad 30vU; vkijkf/kd vihy Øekad 362@2011 fu.kZ; fnukad 30----10101010----2023 esa ekuuh; mPp 2023 esa ekuuh; mPp 2023 esa ekuuh; mPp 2023 esa ekuuh; mPp 
U;k;ky; jktLFkku U;k;ky; jktLFkku U;k;ky; jktLFkku U;k;ky; jktLFkku }kjk    ;g vfHkfu/kkZfjr fd;k x;k gS fd ;fn vkosfndk ds lkFk 'kknh 
ds i'pkr~ ?kjsyw fgalk dkfjr dh xbZ Fkh rks og ml vof/k esa dkfjr ?kjsyw fgalk ds 
fy;s rykd ds i'pkr~ Hkh vkosnu izLrqr dj ldrh gS mDr er dks ekuuh; mPpre ekuuh; mPpre ekuuh; mPpre ekuuh; mPpre 
U;k;ky; }kjkU;k;ky; }kjkU;k;ky; }kjkU;k;ky; }kjk ,l,yih ¼fØfeuy½ uacj 655@2014 fnukad 10,l,yih ¼fØfeuy½ uacj 655@2014 fnukad 10,l,yih ¼fØfeuy½ uacj 655@2014 fnukad 10,l,yih ¼fØfeuy½ uacj 655@2014 fnukad 10----05050505----2018  2018  2018  2018  esa lgh 
Bgjk;k gSA  

 U;k;n`"Vkar dkekrph fo:) y{eh ukjk;.k] 2022 ,llhlh vkWuykbu ,dkekrph fo:) y{eh ukjk;.k] 2022 ,llhlh vkWuykbu ,dkekrph fo:) y{eh ukjk;.k] 2022 ,llhlh vkWuykbu ,dkekrph fo:) y{eh ukjk;.k] 2022 ,llhlh vkWuykbu ,llh llh llh llh 
446 446 446 446 esa ;g vfHkfu/kkZfjr fd;k x;k gS fd /kkjk 12 ds vkosnu dks **vijk/k** ds laca/k esa 
izLrqr vkosnu ugha ekuk tk ldrkA vf/kfu;e ds varxZr vijk/k /kkjk 31 ds varxZr 
rc xfBr gksxk tc /kkjk 12 ds vkosnu ij fd;s x;s vkns'k dk mYya?ku gksxkA vijk/k 
ds laca/k esa ifjlhekdky dh x.kuk /kkjk 12 ds vkns'k ds mYya?ku ls 'kq: gksxhA lkFk 
gh ;g Hkh mYysf[kr fd;k gS fd /kkjk 12 ds vkosnu ds laca/k esa ifjlhek dky dk 
dksbZ izkjafHkd le; ugh gksxkA  

  vr% ;g Li"V gS fd /kkjk 12 vf/kfu;e ds varxZr vkosnu izLrqr djus dh 
dksbZ ifjlhek ugha gksrh gSA  

•  
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2-  O;frØe tekur ds vkosnu dk fujkdj.k djrs le; fjek.M fn;s tkus okys O;frØe tekur ds vkosnu dk fujkdj.k djrs le; fjek.M fn;s tkus okys O;frØe tekur ds vkosnu dk fujkdj.k djrs le; fjek.M fn;s tkus okys O;frØe tekur ds vkosnu dk fujkdj.k djrs le; fjek.M fn;s tkus okys 
fnu dh x.kuk dSls dh tk;sxhfnu dh x.kuk dSls dh tk;sxhfnu dh x.kuk dSls dh tk;sxhfnu dh x.kuk dSls dh tk;sxh\\\\    

 n.M izfØ;k lafgrk dh /kkjk 167 ¼2½¼a½¼i½ ds vuqlkj eftLVªsV vfHk;qDr O;fDr 
dks dqy feykdj uCcs fnu ls vf/kd dh vof/k ds fy;s fujks/k esa j[kk tkuk izkf/kdr̀ 
ugha djsxk tgkWa vUos"k.k ,sls vijk/k ds lEcU/k esa gS tks e`R;q] vkthou dkjkokl ;k 
nl o"kZ ls vU;wu dh vof/k ds fy, dkjkokl ls n.Muh; gSA blh izdkj /kkjk 167 
¼2½¼a½¼ii½ ds vuqlkj dqy feykdj lkB fnu ls vf/kd dh vof/k ds fy, izkf/kdr̀ ugha 
djsxk tgkWa vUos"k.k fdlh vU; vijk/k ds laca/k esa gS( vkSj ;FkkfLFkfr] uCcs fnu ;k 
lkB fnu dh mDr vof/k dh lekfIr ij ;fn iqfyl }kjk vUos"k.k iw.kZ dj vafre 
izfrosnu izLrqr ugh fd;k gS vkSj vfHk;qDr O;fDr tekur nsus ds fy;s rS;kj gS vkSj ns 
nsrk gS rks mls tekur ij NksM+ fn;k tk;sxkA  

  fjek.M 60 fnuks ;k 90 fnuks dh x.kuk esa 'kkfey fd;k tkuk pkfg;s ;k ugh] 
bl iz'u ds laca/k esa U;k;kn`"Vkar bUQkslZesaV Mk;jsDVjsV Hkkjr la?k fo:) dfiy bUQkslZesaV Mk;jsDVjsV Hkkjr la?k fo:) dfiy bUQkslZesaV Mk;jsDVjsV Hkkjr la?k fo:) dfiy bUQkslZesaV Mk;jsDVjsV Hkkjr la?k fo:) dfiy 
ok/kok ,oa vU;] vkijkf/kd vihy Øekad 701&702@2020 fuok/kok ,oa vU;] vkijkf/kd vihy Øekad 701&702@2020 fuok/kok ,oa vU;] vkijkf/kd vihy Øekad 701&702@2020 fuok/kok ,oa vU;] vkijkf/kd vihy Øekad 701&702@2020 fu.kZ; fnukad 27 ekpZ] 2023.kZ; fnukad 27 ekpZ] 2023.kZ; fnukad 27 ekpZ] 2023.kZ; fnukad 27 ekpZ] 2023 
esa ekuuh; mPpre U;k;ky; ds nks U;k;k/kh'kx.k dh ihB }kjk fd;s x;s jsQjsal ds 
mRrj esa rhu U;k;k/kh'kx.k dh ihB us U;k;n`"Vkar    LVsV vkWQ eLVsV vkWQ eLVsV vkWQ eLVsV vkWQ e----iziziziz----    fo:) :Lre ,oa fo:) :Lre ,oa fo:) :Lre ,oa fo:) :Lre ,oa 
vU;] 1995 ¼lIyhvU;] 1995 ¼lIyhvU;] 1995 ¼lIyhvU;] 1995 ¼lIyh----½ 3 ,llhlh 221 ½ 3 ,llhlh 221 ½ 3 ,llhlh 221 ½ 3 ,llhlh 221 ,oa    jfo izdk'k flag fo:) LVsV vkWQ fcgkj] jfo izdk'k flag fo:) LVsV vkWQ fcgkj] jfo izdk'k flag fo:) LVsV vkWQ fcgkj] jfo izdk'k flag fo:) LVsV vkWQ fcgkj] 
¼2015½ 8 ,llhlh 340¼2015½ 8 ,llhlh 340¼2015½ 8 ,llhlh 340¼2015½ 8 ,llhlh 340 esa of.kZr fof/k dks lgh ugha ekuk vkSj fu/kkZfjr fd;k fd 
fjek.M dh fnukad dks 60 fnol@90 fnol dh x.kuk esa 'kkfey fd;k tk;sxkA 
vkSj ;g Hkh fu/kkZfjr fd;k fd mDr vof/k iw.kZ gksus ij vkjksih O;frØe tekur izkIr 
djus dk vf/kdkjh gks tkrk gSA  

  bl izdkj vc fof/k vuqlkj fjek.M fnukad dks O;frØe tekur vkosnu ds 
fujkdj.k ds le; fu/kkZfjr vof/k esa tksM+dj 60 fnol @90 fnol dh x.kuk dh 
tkosxhA 

•  

3333----    D;k ,slk nLrkost ftldk LVkfEir gksuk visf{kr gS] esa LVkEi dh deh ;k D;k ,slk nLrkost ftldk LVkfEir gksuk visf{kr gS] esa LVkEi dh deh ;k D;k ,slk nLrkost ftldk LVkfEir gksuk visf{kr gS] esa LVkEi dh deh ;k D;k ,slk nLrkost ftldk LVkfEir gksuk visf{kr gS] esa LVkEi dh deh ;k 
mldk vHkko] ,mldk vHkko] ,mldk vHkko] ,mldk vHkko] ,sls nLrkost esa sls nLrkost esa sls nLrkost esa sls nLrkost esa fy[ks vkfcZVªs”kfy[ks vkfcZVªs”kfy[ks vkfcZVªs”kfy[ks vkfcZVªs”ku ,xzhesaV dks Hkh vizHkkoh cuk nsrk u ,xzhesaV dks Hkh vizHkkoh cuk nsrk u ,xzhesaV dks Hkh vizHkkoh cuk nsrk u ,xzhesaV dks Hkh vizHkkoh cuk nsrk 
gSgSgSgS\\\\    

 lkekU;r% vkfCkZVs'ku ,xzhesaV fdlh izdkj ls LVkfEir gksuk fof/k }kjk visf{kr 
ugha gS ijarq tgka ij vkfcZVªs'ku ,xzhesaV Lora= :i ls fy[kk gqvk nLrkost u gksdj 
fdlh ,sls nLrkost dk Hkkx gksrk gS ftldk fd LVkfEir gksuk LVkEi vf/kfu;e ds 
v/khu visf{kr gksrk gS vkSj LVkfEir gksus ds vHkko esa ,slk nLrkost fof/k :i ls 
izorZuh; ugha jg tkrk gS] rc ,sls nLrkost esa fy[ks vkfcZVªs”ku ,xzhesaV esa bldk D;k 
izHkko iM+sxk ;g yacs le; ls fookfnr iz'u jgk gS A 
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 ekuuh; loksZPp U;k;ky; dh rhu lnL;h; ihB us bl fcanq ij Li"Vhdj.k gsrq 
bls ikap lnL;h; laoS/kkfud ihB dks jsQj fd;k Fkk D;ksafd bl fcanq ij ekuuh; 
loksZPp U;k;ky; dh nks [k.MihBksa us i`Fkd&i`Fkd er O;Dr fd;s FksA izFke fu.kZ; 
ekuuh; loksZPp U;k;ky; dk SMS Tea Estate Private Limited v. Chandmari T. 

Company Private Limited (2011) 4 SCC 777 dk gS ftlesa ekuuh; loksZPp U;k;ky; 
us ;g vfHkfu/kkZfjr fd;k Fkk fd fdlh okf.kfT;d lafonk eas LVkEi M;wVh dk vi;kZIr 
gksuk vkfcZVªs”ku ,xzhesaV dks Hkh vizHkkoh cuk nsrk gS A ogha ekuuh; loksZPp U;k;ky; 
dh rhu lnL;h; ihB us izdj.k N. N. Global Mercantile Private Limited v. Indo 

Unique Flame Limited (2021) 4 SCC 379 esa SMS Tea (supra) ls foijhr er fn;k 
A blh dkj.k N. N. Global (supra) ds izdj.k dks bl fcanq ij Li"Vhdj.k gsrq o`gn 
ihB dks jsQj fd;k x;k FkkA  

 ekuuh; loksZPp U;k;ky; dh ikap lnL;h; [k.MihB us bl izdj.k esa 3:2 ds 
cgqer ls ;g vfHker fn;k gS fd ;fn ,slk nLrkost ftlesa vkfcZVªs”ku ,xzhesaV fy[kk 
gqvk gS vkSj ftldk LVkEi vf/kfu;e ds v/khu LVkfEir gksuk visf{kr gS rc ,sls 
nLrkost dk vLVkfEir gksuk ml vkfcZVªs”ku ,xzhesaV dks Hkh vizHkkoh cuk nsrk gS A vr% 
,sls nLrkost ds fof/k vuqlkj LVkfEir gks tkus ds ckn gh mlesa varfoZ"V vkfcZVªs”ku 
,xzhesaV izHkkoh gksxk A  

•  

 

 

•  If I have the belief that I can do it, I shall surely 

acquire the capacity to do it even if I may not 

have it at the beginning. 

- Mahatma Gandhi 
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PART- II 

NOTES ON IMPORTANT JUDGMENTS 

38. BENAMI TRANSACTIONS (PROHIBITION) ACT, 1988 – Section    

4 (3) (a) 

(i)  Benami transaction – Burden of proof – Lies on the one who 

alleges transaction to be benami. 

(ii)  Circumstances which can be taken as a guideline to determine 

the nature of transaction – Principle reiterated.  

csukeh laO;ogkj ¼izfr"ks/k½ vf/kfu;e] 1988 & /kkjk csukeh laO;ogkj ¼izfr"ks/k½ vf/kfu;e] 1988 & /kkjk csukeh laO;ogkj ¼izfr"ks/k½ vf/kfu;e] 1988 & /kkjk csukeh laO;ogkj ¼izfr"ks/k½ vf/kfu;e] 1988 & /kkjk 4 (3) (dddd) 

(i) csukeh laO;ogkj & lcwr dk Hkkj ml i{k ij gksrk csukeh laO;ogkj & lcwr dk Hkkj ml i{k ij gksrk csukeh laO;ogkj & lcwr dk Hkkj ml i{k ij gksrk csukeh laO;ogkj & lcwr dk Hkkj ml i{k ij gksrk gS] tks laO;ogkj dkgS] tks laO;ogkj dkgS] tks laO;ogkj dkgS] tks laO;ogkj dk    
csukeh gksuk vfHkdfFkr djrk gS Acsukeh gksuk vfHkdfFkr djrk gS Acsukeh gksuk vfHkdfFkr djrk gS Acsukeh gksuk vfHkdfFkr djrk gS A 

(ii) laO;ogkj dh izd`fr Kkr djus gsrq laO;ogkj dh izd`fr Kkr djus gsrq laO;ogkj dh izd`fr Kkr djus gsrq laO;ogkj dh izd`fr Kkr djus gsrq ifjfLFkfr;kifjfLFkfr;kifjfLFkfr;kifjfLFkfr;kWWWW    ftUgsa ekxZn'kZd ds :i ftUgsa ekxZn'kZd ds :i ftUgsa ekxZn'kZd ds :i ftUgsa ekxZn'kZd ds :i 
esa fopkj esa fy;k tesa fopkj esa fy;k tesa fopkj esa fy;k tesa fopkj esa fy;k tk ldrk gS & fl)kar nksgjk;k x;kk ldrk gS & fl)kar nksgjk;k x;kk ldrk gS & fl)kar nksgjk;k x;kk ldrk gS & fl)kar nksgjk;k x;kA A A A  

 Pushpalata v. Vijay Kumar (dead) through L.Rs. and ors. 
  Judgment dated 05.09.2022 passed by the Supreme Court in Civil 

Appeal No. 4078 of 2022, reported in 2023 (1) MPLJ 305 (SC)     

(Three Judge Bench) 

Relevant extracts from the judgment: 

  The court’s approach in cases, where the claim is that a property or set of 

properties, are benami, was outlined, after considering previous precedents, 

in Binapani Paul v. Pratima Ghosh, (2007) 6 SCC 100, where this court cited 

with approval extracts from Valliammal (D) by LRS. v. Subramaniam and ors., 

(2004) 7 SCC 233: 

“Burden of proof as regards the benami nature of transaction was 

also on the respondent. This aspect of the matter has been 

considered by this Court in Valliammal (supra) wherein a Division 

Bench of this Court held: 

"This Court in a number of judgments has held that it is well 

established that burden of proving that a particular sale is 

benami lies on the person who alleges the transaction to be a 

benami. The essence of a benami transaction is the intention of 

the party or parties concerned and often, such intention is 

shrouded in a thick veil which cannot be easily pierced 

through. 
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  But such difficulties do not relieve the person asserting the transaction to 

be benami of any part of the serious onus that rests on him, nor justify the 

acceptance of mere conjectures or surmises, as a substitute for proof. Refer to 

Jaydayal Poddar v. Bibi Hazra, (1974) 1 SCC 3, Krishnanand Agnihotri v. State 

of M.P., (1977) 1 SCC 816, Thakur Bhim Singh v. Thakur Kan Singh, (1980) 3 

SCC 72, Pratap Singh v. Sarojini Devi, 1994 Supp (1) SCC 734 and Heirs of 

Vrajlal J. Ganatra v. Heirs of Parshottam S. Shah, (1996) 4 SCC 490. It has 

been held in the judgments referred to above that the question whether a particular 

sale is a benami or not, is largely one of the fact, and for determining the question 

no absolute formulas or acid test, uniformly applicable in all situations can be 

laid. After saying so, this Court spelt out the following six circumstances which 

can be taken as a guide to determine the nature of the transaction: 

(1)  the source from which the purchase money came; 

(2)  the nature and possession of the property, after the purchase; 

(3)  motive, if any, for giving the transaction a benami colour; 

(4)  the position of the parties and the relationship, if any, between the 

claimant and the alleged benamidar; 

(5)  the custody of the title deeds after the sale; and (6) the conduct of the 

parties concerned in dealing with the property after the sale.  [Jaydayal 

Poddari (supra)] 

  The above indicia are not exhaustive and their efficacy varies according to 

the facts of each case. Nevertheless, the source from where the purchase money 

came and the motive why the property was purchased benami are by far the most 

important tests for determining whether the sale standing in the name of one 

person, is in reality for the benefit of another. 

•  

39. CIVIL PROCEDURE CODE, 1908 – Section 11, Order 33 Rules 5 & 

15-A and Order 7 Rule 11  

(i) Application to sue as indigent person – Can be    rejected on the  

ground that suit is vexatious, barred by res judicata or on the 

around of no cause of action – Observation confined to decision 

of such application only. 

(ii) Rejection of an application to sue as an indigent person – 

Applicant may institute suit after paying requisite court fees – 

However, defendant may object under Order 7 Rule 11 of the 

Code on such grounds. 
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flfoy izfØ;k lafgrk] 1908 & /kkjk 11] vkns”k 33 fu;e 5 flfoy izfØ;k lafgrk] 1908 & /kkjk 11] vkns”k 33 fu;e 5 flfoy izfØ;k lafgrk] 1908 & /kkjk 11] vkns”k 33 fu;e 5 flfoy izfØ;k lafgrk] 1908 & /kkjk 11] vkns”k 33 fu;e 5 vkSjvkSjvkSjvkSj    15&d 15&d 15&d 15&d 
,oa vkns”k 7 fu;e 11,oa vkns”k 7 fu;e 11,oa vkns”k 7 fu;e 11,oa vkns”k 7 fu;e 11 

(i) fu/kZu O;fDr ds :i esa okn ykus dk vkosnu &fu/kZu O;fDr ds :i esa okn ykus dk vkosnu &fu/kZu O;fDr ds :i esa okn ykus dk vkosnu &fu/kZu O;fDr ds :i esa okn ykus dk vkosnu &    okn rax djus okyk] okn rax djus okyk] okn rax djus okyk] okn rax djus okyk] 
iwoZU;k; ls ckf/kr vFkok fcuk okn dkj.k ds vk/kkj ij iwoZU;k; ls ckf/kr vFkok fcuk okn dkj.k ds vk/kkj ij iwoZU;k; ls ckf/kr vFkok fcuk okn dkj.k ds vk/kkj ij iwoZU;k; ls ckf/kr vFkok fcuk okn dkj.k ds vk/kkj ij fujLrfujLrfujLrfujLr    fd;k fd;k fd;k fd;k 
tk ldsxktk ldsxktk ldsxktk ldsxk    & & & & fVIi.khfVIi.khfVIi.khfVIi.kh    dsoy vkosnu ds fujkdj.k rd lhferAdsoy vkosnu ds fujkdj.k rd lhferAdsoy vkosnu ds fujkdj.k rd lhferAdsoy vkosnu ds fujkdj.k rd lhferA 

(ii) fu/kZu O;fDr ds :i esa okn ykus ds vkosnu dk ukeatwj fd;k tkuk fu/kZu O;fDr ds :i esa okn ykus ds vkosnu dk ukeatwj fd;k tkuk fu/kZu O;fDr ds :i esa okn ykus ds vkosnu dk ukeatwj fd;k tkuk fu/kZu O;fDr ds :i esa okn ykus ds vkosnu dk ukeatwj fd;k tkuk & & & & 
vkosnd vko';d U;k; 'kqYd vkosnd vko';d U;k; 'kqYd vkosnd vko';d U;k; 'kqYd vkosnd vko';d U;k; 'kqYd lank;lank;lank;lank;    dj okn lafLFkr dj dj okn lafLFkr dj dj okn lafLFkr dj dj okn lafLFkr dj ldrk gS ldrk gS ldrk gS ldrk gS & & & & 
rFkkfirFkkfirFkkfirFkkfi    izfroknh vkns'k 7 fu;e 11] flfoy izfØ;k lafgrk] 1908 ds izfroknh vkns'k 7 fu;e 11] flfoy izfØ;k lafgrk] 1908 ds izfroknh vkns'k 7 fu;e 11] flfoy izfØ;k lafgrk] 1908 ds izfroknh vkns'k 7 fu;e 11] flfoy izfØ;k lafgrk] 1908 ds 
v/khu v/khu v/khu v/khu ,sls,sls,sls,sls    vk/kkjvk/kkjvk/kkjvk/kkjksaksaksaksa    ij vkifRr dj ldsxkA  ij vkifRr dj ldsxkA  ij vkifRr dj ldsxkA  ij vkifRr dj ldsxkA   

 Solomon Selvaraj and ors. v. Indirani Bhagawan Singh and 

ors. 
  Judgment dated 02.12.2022 passed by the Supreme Court in Civil 

Appeal No. 8885 of 2022, reported in 2023 (1) MPLJ 300 (SC) 

Relevant extracts from the judgment: 

 From the scheme of Order 33 CPC, it emerges that the application under 

Order 33 Rule 1 CPC seeking permission to sue as indigent person can be rejected 

on the grounds mentioned in Order 33 Rule 5 CPC. It includes that the allegations 

in the application would not show cause of action …… or that the allegations 

made by the applicant in the applications show that the suit would be barred by 

law for the time being in force (Order 33 Rule 5(d) & (f) CPC). Identical question 

came to be considered by this Court in the case of Kamu alias Kamala Ammal v.  

M. Manikandan and anr., (1998) 8 SCC 522. While considering Order 33 Rule 

5, CPC, it is observed and held that the application for permission to sue as an 

indigent person has to be rejected and could not be allowed if the allegations in 

the plaint could not show any cause of action. 

   Applying the law laid down by this Court in the aforesaid decision and 

when having prima facie found that the plaint does not disclose any cause of 

action and the suit is barred by res judicata, it cannot be said that the learned Trial 

Court committed any error in rejecting the application to sue as indigent persons. 

   However, at the same time taking into consideration Order 33 Rule 15 and 

15A CPC and when the application to sue as indigent person is rejected and/or 

refused, the Court may, while rejecting an application, under Order 33 Rule 15A 

CPC grant time to the applicant to pay the requisite Court fee within such time as 

may be fixed by the Court or extended by it from time to time and upon such 

payment and on payment of cost referred to in Rule 15 within that time, the suit 
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shall be deemed to have been instituted on the date on which the application for 

permission to sue as an indigent person was presented, even considering Order 33 

Rule 15 CPC on refusing to allow to sue as an indigent person which may be a bar 

to any subsequent application of the like nature in respect of the same right to sue, 

the applicant shall be at liberty to institute a suit in the ordinary manner in respect 

of such right, therefore, taking into consideration Order 33 Rule 15A and Order 

33 Rule 5 CPC, instead of remanding matter to the learned Trial Court to pass an 

appropriate order granting the appellants – original applicants time to pay the 

requisite court fee and now when the appellants have agreed to pay the requisite 

court fees, we grant further four weeks’ time to the appellants – original 

applicants to pay the requisite court fees and on payment of such court fees the 

suit shall be deemed to have been instituted on the date on which the application 

for permission to sue as an indigent person was presented. However, it is 

observed that any observations made by the learned Trial Court and the High 

Court that the suit is barred by res judicata and/or on no cause of action shall be 

treated confine to deciding the application to sue as indigent person only. 

However, at the same time it will be open for the defendants to file an appropriate 

application to reject the plaint under Order 7 Rule 11 CPC and/or any other 

application to reject the plaint and as and when such application is/are filed, the 

same be considered in accordance with law and on its own merits without in any 

way being influenced by any of the observations made by the High Court while 

rejecting the application to sue as indigent persons. 

•  

40. CIVIL PROCEDURE CODE, 1908 – Section 104, Order 9 Rule 13 and 

Order 43 Rule 1(d)  

(i) Ex parte decree –Application filed for setting aside condonation 

of delay – Need of proper examination as to whether ex parte 

decree was justified and whether sufficient cause has been 

shown for the delay has to be necessarily considered.  

(ii) Remedy available against ex parte judgment and decree – 

Either to file an application under Order 9 Rule 13 CPC or to 

prefer an appeal before first appellate court – On refusal 

under Order 9 Rule 13 of the Code, regular first appeal is 

available under Order 43 Rule 1(d) CPC.  
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flfoy izfØ;k flfoy izfØ;k flfoy izfØ;k flfoy izfØ;k lafgrk] 1908 & /kkjk 104] vkns'k 9 fu;e 13 ,oa vkns'k lafgrk] 1908 & /kkjk 104] vkns'k 9 fu;e 13 ,oa vkns'k lafgrk] 1908 & /kkjk 104] vkns'k 9 fu;e 13 ,oa vkns'k lafgrk] 1908 & /kkjk 104] vkns'k 9 fu;e 13 ,oa vkns'k 
43 fu;e 1¼43 fu;e 1¼43 fu;e 1¼43 fu;e 1¼?k?k?k?k½ ½ ½ ½     
(i) ,di{kh; fMØh & foyac dks {kek dj vkns'k vikLr djk;s tkus ds ,di{kh; fMØh & foyac dks {kek dj vkns'k vikLr djk;s tkus ds ,di{kh; fMØh & foyac dks {kek dj vkns'k vikLr djk;s tkus ds ,di{kh; fMØh & foyac dks {kek dj vkns'k vikLr djk;s tkus ds 

laca/k esa izLrqr vkosnu &laca/k esa izLrqr vkosnu &laca/k esa izLrqr vkosnu &laca/k esa izLrqr vkosnu &    bldk ijh{k.k fd;k tkuk vko';d gS fd bldk ijh{k.k fd;k tkuk vko';d gS fd bldk ijh{k.k fd;k tkuk vko';d gS fd bldk ijh{k.k fd;k tkuk vko';d gS fd 
D;k ,di{kh; fMØh U;k;ksfpr Fkh vkSj D;k foyac dh ekQh ds laca/k esa D;k ,di{kh; fMØh U;k;ksfpr Fkh vkSj D;k foyac dh ekQh ds laca/k esa D;k ,di{kh; fMØh U;k;ksfpr Fkh vkSj D;k foyac dh ekQh ds laca/k esa D;k ,di{kh; fMØh U;k;ksfpr Fkh vkSj D;k foyac dh ekQh ds laca/k esa 
mfpr dkj.k n'kkZ;sa x;s gS A mfpr dkj.k n'kkZ;sa x;s gS A mfpr dkj.k n'kkZ;sa x;s gS A mfpr dkj.k n'kkZ;sa x;s gS A     

(ii) ,di{kh; fu.kZ; ,oa fMØh ds laca/k esa miyC/k mipkj & vkns'k 9 ,di{kh; fu.kZ; ,oa fMØh ds laca/k esa miyC/k mipkj & vkns'k 9 ,di{kh; fu.kZ; ,oa fMØh ds laca/k esa miyC/k mipkj & vkns'k 9 ,di{kh; fu.kZ; ,oa fMØh ds laca/k esa miyC/k mipkj & vkns'k 9 
fu;e 13 lhihlh ds varxZr vkosnu izLrqr fd;k tk ldrk gS ;k fu;e 13 lhihlh ds varxZr vkosnu izLrqr fd;k tk ldrk gS ;k fu;e 13 lhihlh ds varxZr vkosnu izLrqr fd;k tk ldrk gS ;k fu;e 13 lhihlh ds varxZr vkosnu izLrqr fd;k tk ldrk gS ;k 
vvvvkns'k ds fo:) kns'k ds fo:) kns'k ds fo:) kns'k ds fo:) izFke vihyh; U;k;ky;izFke vihyh; U;k;ky;izFke vihyh; U;k;ky;izFke vihyh; U;k;ky;    esa esa esa esa vihy izLrqr dh tk vihy izLrqr dh tk vihy izLrqr dh tk vihy izLrqr dh tk 
ldrh gS & ldrh gS & ldrh gS & ldrh gS & lafgrk dslafgrk dslafgrk dslafgrk ds    vkns'k 9 fu;e 13 ds vkosnu ds ukeatwj fd;s vkns'k 9 fu;e 13 ds vkosnu ds ukeatwj fd;s vkns'k 9 fu;e 13 ds vkosnu ds ukeatwj fd;s vkns'k 9 fu;e 13 ds vkosnu ds ukeatwj fd;s 
tkus dh n'kk esa] tkus dh n'kk esa] tkus dh n'kk esa] tkus dh n'kk esa] fu;fer fu;fer fu;fer fu;fer izFke vihy vkns'k 43 fu;e 1 ¼izFke vihy vkns'k 43 fu;e 1 ¼izFke vihy vkns'k 43 fu;e 1 ¼izFke vihy vkns'k 43 fu;e 1 ¼?k?k?k?k½ ½ ½ ½ O;O;O;O;----iziziziz----llll----    
ds varxZr izLrqr dh tk ldrh gSA ds varxZr izLrqr dh tk ldrh gSA ds varxZr izLrqr dh tk ldrh gSA ds varxZr izLrqr dh tk ldrh gSA     

 Mohamed Ali v. V. Jaya and ors.  
 Judgment dated 11.07.2022 passed by the Supreme Court in Civil 

Appeal No. 4113 of 2022, reported in (2022) 10 SCC 477 

Relevant extract from the judgment: 

Whether the revision application before the High Court under Article 227 

of the Constitution of India can be said to be maintainable or not has not at all 

been considered. Even otherwise, the remedy against an ex parte judgment and 

decree available to the defendants was, either to file an application under Order 

IX Rule 13 of CPC or to prefer an appeal before the First Appellate Court. The 

defendants availed the first remedy by way of filing the applications under Order 

IX Rule 13 of CPC. However, there was a huge delay of 1522 and 2345 days, 

which was not condoned by the learned Trial Court. 

Without expressing anything on whether the learned Trial Court was 

justified in refusing to condone the delay, the High Court has simply set aside the 

order passed by the learned Trial Court refusing to condone the delay in so far as 

original defendant Nos. 2 to 4 are concerned. The High Court ought to have dealt 

with and considered the question, whether, the learned Trial Court was justified in 

refusing to condone the delay or not. There is no discussion at all on the order 

passed by the learned Trial Court refusing to condone the delay. 

Even otherwise and as observed hereinabove, against the ex parte 

judgment and decree, the remedy by way of an appeal before the First Appellate 

Court was available. Therefore, the High Court ought not to have entertained the 
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revision application under Section 115 of CPC and under Article 227 of the 

Constitution of India. The High Court ought not to have entertained such a 

revision application challenging the ex parte judgment and decree. Once there 

was a statutory alternative remedy by way of an appeal available to the 

defendants, the High Court ought not to have entertained a writ petition or 

revision application under Article 227 of the Constitution of India. 

•  

41. CIVIL PROCEDURE CODE, 1908 – Order 22 Rules 3 and 4   

Abatement of suit/appeal – Multiple defendants/respondents as        

co-owners or co-sharers of land – Non-substitution of legal 

representatives after demise of some of the respondents during 

pendency of appeal – Held, when the entire estate was represented by 

original plaintiffs and co-sharers were joined as defendants as proper 

parties and estate duly represented by surviving parties on record, 

appeal cannot be dismissed as abated.  

    flfoy izfØ;k lafgrk] 1908 & vkns'k 22 fu;e 3 ,oa 4  flfoy izfØ;k lafgrk] 1908 & vkns'k 22 fu;e 3 ,oa 4  flfoy izfØ;k lafgrk] 1908 & vkns'k 22 fu;e 3 ,oa 4  flfoy izfØ;k lafgrk] 1908 & vkns'k 22 fu;e 3 ,oa 4      
okn@vihy dk mi'keu & okn@vihy dk mi'keu & okn@vihy dk mi'keu & okn@vihy dk mi'keu & Hkwfe ds Hkwfe ds Hkwfe ds Hkwfe ds lg&Lokeh ;k lg&lg&Lokeh ;k lg&lg&Lokeh ;k lg&lg&Lokeh ;k lg&[kkrsnkj ds :i esa ,d [kkrsnkj ds :i esa ,d [kkrsnkj ds :i esa ,d [kkrsnkj ds :i esa ,d 
ls vf/kd izfroknhx.k@ mRrjoknhx.k & vihy ds yafcr jgrs gq;s dqN ls vf/kd izfroknhx.k@ mRrjoknhx.k & vihy ds yafcr jgrs gq;s dqN ls vf/kd izfroknhx.k@ mRrjoknhx.k & vihy ds yafcr jgrs gq;s dqN ls vf/kd izfroknhx.k@ mRrjoknhx.k & vihy ds yafcr jgrs gq;s dqN 
izfroknhx.k@mRrjoknhx.k dh e`R;q gksus ij oS/k izfrfuf/k;ksa izfroknhx.k@mRrjoknhx.k dh e`R;q gksus ij oS/k izfrfuf/k;ksa izfroknhx.k@mRrjoknhx.k dh e`R;q gksus ij oS/k izfrfuf/k;ksa izfroknhx.k@mRrjoknhx.k dh e`R;q gksus ij oS/k izfrfuf/k;ksa dks izfrLFkkfir u dks izfrLFkkfir u dks izfrLFkkfir u dks izfrLFkkfir u 
fd;k tkukfd;k tkukfd;k tkukfd;k tkuk    & vfHkfu/kkZfjr] tgkWa laiw.kZ laifRr dk izfrfuf/kRo ewy oknh& vfHkfu/kkZfjr] tgkWa laiw.kZ laifRr dk izfrfuf/kRo ewy oknh& vfHkfu/kkZfjr] tgkWa laiw.kZ laifRr dk izfrfuf/kRo ewy oknh& vfHkfu/kkZfjr] tgkWa laiw.kZ laifRr dk izfrfuf/kRo ewy oknhx.kx.kx.kx.k    
}kjk fd;k x;k gk}kjk fd;k x;k gk}kjk fd;k x;k gk}kjk fd;k x;k gks vkSj lg& s vkSj lg& s vkSj lg& s vkSj lg& Lokfe;ksa Lokfe;ksa Lokfe;ksa Lokfe;ksa dks mfpr i{kdkj dks mfpr i{kdkj dks mfpr i{kdkj dks mfpr i{kdkj gksus ls izfroknhx.k gksus ls izfroknhx.k gksus ls izfroknhx.k gksus ls izfroknhx.k 
ds :i ds :i ds :i ds :i esa tksM+k x;k esa tksM+k x;k esa tksM+k x;k esa tksM+k x;k gks gks gks gks vkSj vkSj vkSj vkSj mRrjthohmRrjthohmRrjthohmRrjthoh    i{kdkjksa }kjk laifRr dk i{kdkjksa }kjk laifRr dk i{kdkjksa }kjk laifRr dk i{kdkjksa }kjk laifRr dk mfpr mfpr mfpr mfpr 
izfrfuf/kRo fd;k tkuk vfHkys[k ls Hkh nf'kZr gksrk izfrfuf/kRo fd;k tkuk vfHkys[k ls Hkh nf'kZr gksrk izfrfuf/kRo fd;k tkuk vfHkys[k ls Hkh nf'kZr gksrk izfrfuf/kRo fd;k tkuk vfHkys[k ls Hkh nf'kZr gksrk gks]gks]gks]gks]    rc vihy dks rc vihy dks rc vihy dks rc vihy dks mi’kfer mi’kfer mi’kfer mi’kfer 
gksus ds vk/kkj ij [kkfjt ugha fd;k tk,xkA gksus ds vk/kkj ij [kkfjt ugha fd;k tk,xkA gksus ds vk/kkj ij [kkfjt ugha fd;k tk,xkA gksus ds vk/kkj ij [kkfjt ugha fd;k tk,xkA                 

 Delhi Development Authority v. Diwan Chand Anand and 

ors.  
 Judgment dated 11.07.2022 passed by the Supreme Court in Civil 

Appeal No. 2397 of 2022, reported in (2022) 10 SCC 428  

Relevant extracts from the judgment: 

  As observed and held by this Court in the case of A. Vishwanathan Pillai  

v. LAO, (1991) 4 SCC 17, the co-owner is as much an owner of the entire 

property as a sole owner of the property. No co-owner has a definite right, title 

and interest in any particular item or a portion thereof. On the other hand, he has 
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right, title and interest in every part and parcel of the joint property. He owns 

several parts of the composite property along with others and it cannot be said that 

he is only a part owner or a fractional owner in the property. It is observed that, 

therefore, one co-owner can file a suit and recover the property against strangers 

and the decree would enure to all the co-owners. The aforesaid principle of law 

would be applicable in the appeal also. Thus, in the instant case, when the original 

plaintiffs – two co-owners instituted the suit with respect to the entire suit land 

jointly owned by the plaintiffs as well as defendants nos. 9 to 39 and when some 

of the defendants/respondents in appeal died, it can be said that estate is 

represented by others – more particularly the plaintiffs/heirs of the plaintiffs and it 

cannot be said that on not bringing the legal representatives of the some of the co-

sharers – defendants – respondents in appeal the appeal would abate as a whole. 

•  

42. CIVIL PROCEDURE CODE, 1908 – Order 22 Rules 3 and 5    
    Legal representative – Application filed on the basis of Will – 

Entitlement of applicant whether by way of testamentary succession 

or non-testamentary succession – If any enquiry is required to be 

made, court can determine the question as provided under Order 22 

Rule 5.    

        flflflflfoy izfØ;k lafgrk] 1908 & vkns”kfoy izfØ;k lafgrk] 1908 & vkns”kfoy izfØ;k lafgrk] 1908 & vkns”kfoy izfØ;k lafgrk] 1908 & vkns”k    22 fu;e 3 ,oa 522 fu;e 3 ,oa 522 fu;e 3 ,oa 522 fu;e 3 ,oa 5 
  fof/kd izfrfuf/k & olh;r ds vk/kkj ij vkosnu izLrqr fd;k x;k & vkosnd fof/kd izfrfuf/k & olh;r ds vk/kkj ij vkosnu izLrqr fd;k x;k & vkosnd fof/kd izfrfuf/k & olh;r ds vk/kkj ij vkosnu izLrqr fd;k x;k & vkosnd fof/kd izfrfuf/k & olh;r ds vk/kkj ij vkosnu izLrqr fd;k x;k & vkosnd 

pkgs olh;rh mRrjkf/kdkj ;k pkgs olh;rh mRrjkf/kdkj ;k pkgs olh;rh mRrjkf/kdkj ;k pkgs olh;rh mRrjkf/kdkj ;k fuoZlh;rh mRrjkf/kdkj ds vk/kfuoZlh;rh mRrjkf/kdkj ds vk/kfuoZlh;rh mRrjkf/kdkj ds vk/kfuoZlh;rh mRrjkf/kdkj ds vk/kkj ij gdnkj gks kj ij gdnkj gks kj ij gdnkj gks kj ij gdnkj gks 
& ;fn dksbZ & ;fn dksbZ & ;fn dksbZ & ;fn dksbZ tk¡tk¡tk¡tk¡p p p p dh tkuk vko';d gS rc U;k;ky; vkns'k 22 fu;e 5 esa dh tkuk vko';d gS rc U;k;ky; vkns'k 22 fu;e 5 esa dh tkuk vko';d gS rc U;k;ky; vkns'k 22 fu;e 5 esa dh tkuk vko';d gS rc U;k;ky; vkns'k 22 fu;e 5 esa 
micaf/kr jhfr ls iz'u dk vo/kkj.k dj ldrh gSAmicaf/kr jhfr ls iz'u dk vo/kkj.k dj ldrh gSAmicaf/kr jhfr ls iz'u dk vo/kkj.k dj ldrh gSAmicaf/kr jhfr ls iz'u dk vo/kkj.k dj ldrh gSA    

        R. Krsna Murtii v. R.R. Jagadesan 
  Judgment dated 21.07.2022 passed by the Supreme Court in Civil 

Appeal No. 4832 of 2022, reported in AIR 2022 SC 3477 

Relevant extracts from the judgment: 

  Leaving aside any other aspect of the matter, it is but apparent that the 

appellant is admittedly the son of the deceased plaintiff. Thus, his entitlement, 

whether by way of testamentary succession or non-testamentary succession, as 

being the legal heir of the deceased plaintiff cannot be denied. That being the 

position, the application made by him for substituting himself as the legal 

representative of the deceased plaintiff could not have been declined by the Trial 

Court. 
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 In this regard too, it would be relevant to point out that if any inquiry was 

required to be made, the Trial Court could have adopted the course envisaged by 

Rule 5 of Order XXII of the Civil Procedure Code, 1908 but, in any case, the 

application made by the appellant could not have been dismissed altogether. 

•  

43. CIVIL PROCEDURE CODE, 1908  – Order 39 Rule 1 & 2 

         Temporary injunction – Refusal of – Plaintiffs are not the sole owners 

of the suit property – Possession of suit property not prima facie 

established – Prima facie case, balance of convenience and irreparable 

loss, all these ingredients not found in favour of the plaintiff – Held, 

the trial Court  rightly rejected the application filed under Order 39 

Rules 1 and 2. 

 flfflfflfflfoy izfdz;k lafgrk] 1908 & vkns”koy izfdz;k lafgrk] 1908 & vkns”koy izfdz;k lafgrk] 1908 & vkns”koy izfdz;k lafgrk] 1908 & vkns”k    39 fu;e 39 fu;e 39 fu;e 39 fu;e 1111    ,oa ,oa ,oa ,oa 2222    
        vLFkk;h fu"ks/kkKk &vLFkk;h fu"ks/kkKk &vLFkk;h fu"ks/kkKk &vLFkk;h fu"ks/kkKk &    ukeatwj fd;k tkukukeatwj fd;k tkukukeatwj fd;k tkukukeatwj fd;k tkuk    & & & & oknhx.k oknxzLr laifRr ds oknhx.k oknxzLr laifRr ds oknhx.k oknxzLr laifRr ds oknhx.k oknxzLr laifRr ds 

,dek= Lokeh ugha gS & oknxzLr laifRr ij izFke n`"V;k vkf/kiR; LFkkfir ,dek= Lokeh ugha gS & oknxzLr laifRr ij izFke n`"V;k vkf/kiR; LFkkfir ,dek= Lokeh ugha gS & oknxzLr laifRr ij izFke n`"V;k vkf/kiR; LFkkfir ,dek= Lokeh ugha gS & oknxzLr laifRr ij izFke n`"V;k vkf/kiR; LFkkfir 
ugha & izFke n`"V;k ugha & izFke n`"V;k ugha & izFke n`"V;k ugha & izFke n`"V;k ekeyk] lqfo/kk dk larqyu vkSj viekeyk] lqfo/kk dk larqyu vkSj viekeyk] lqfo/kk dk larqyu vkSj viekeyk] lqfo/kk dk larqyu vkSj viwwwwjjjj.kh; {kfr.kh; {kfr.kh; {kfr.kh; {kfr] ;s lHkh ] ;s lHkh ] ;s lHkh ] ;s lHkh     
rRo rRo rRo rRo oknh ds oknh ds oknh ds oknh ds i{k esa ugha &i{k esa ugha &i{k esa ugha &i{k esa ugha &    vfHkfu/kkZfjrvfHkfu/kkZfjrvfHkfu/kkZfjrvfHkfu/kkZfjr] ] ] ]     fopkj.k U;k;ky; }kjk vkosnu fopkj.k U;k;ky; }kjk vkosnu fopkj.k U;k;ky; }kjk vkosnu fopkj.k U;k;ky; }kjk vkosnu 
vUrxZr vkns'k 39 fu;e 1 ,oa 2 mfpr gh fujLr fd;k x;kAvUrxZr vkns'k 39 fu;e 1 ,oa 2 mfpr gh fujLr fd;k x;kAvUrxZr vkns'k 39 fu;e 1 ,oa 2 mfpr gh fujLr fd;k x;kAvUrxZr vkns'k 39 fu;e 1 ,oa 2 mfpr gh fujLr fd;k x;kA    

        Bhagwantibai and ors. v. Rajendra Kumar 
 Order dated 08.03.2022 passed by the High Court of Madhya Pradesh 

(Indore Bench) in Miscellaneous Petition No. 2993 of 2021, reported in 

AIR 2022 MP 120 

Relevant extracts from the order: 

  Prima facie, respondent/plaintiff is not sole owner of the suit property and 

his possession of the suit property is not prima-facie established. He did not 

produce any relevant document to establish that Annapurna Aata Chakki was 

being run by him since last 30 years on the suit property, therefore, in view of the 

above, respondent / plaintiff dies not deserve for any temporary injunction against 

the petitioner. 

  In absence of prima facie case, if the temporary injunction is granted in 

favour of the respondent/plaintiff, then the petitioners/defendants will suffer such 

a irreparable loss, which cannot be compensated in terms of money, therefore, 

prima-facie case, balance of convenience and irreparable loss, all these ingredents 

are not found in favour of the respondent/plaintiff, therefore, the trial Court has 
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rightly rejected the application filed under Order 39 Rule 1 and 2 of CPC filed by 

the respondent/plaintiff. 

•  

44. CIVIL PROCEDURE CODE, 1908 – Order 43 Rule 1(r) and Order 

39 Rules 1 & 2 

Interim injunction – Restrictions on power of Appellate Court – 

Appellate court has an advantage of appreciating the view taken by 

trial court and examining the correctness or otherwise thereof within 

the limited area available – Appellate Court will not interfere with the 

exercise of discretion of the court of first instance and substitute its 

own discretion, except where discretion has been shown to have been 

exercised arbitrarily or capriciously or perversely or where the court 

has ignored the settled principles of law regulating grant or refusal of 

interlocutory injunctions. [Wander Ltd. v. Antox India (P) Ltd, 1990 

Supp SCC 727, followed] 

flfoy izfØ;k lafgrk] 1908 & vkns'k 43 fu;e 1¼flfoy izfØ;k lafgrk] 1908 & vkns'k 43 fu;e 1¼flfoy izfØ;k lafgrk] 1908 & vkns'k 43 fu;e 1¼flfoy izfØ;k lafgrk] 1908 & vkns'k 43 fu;e 1¼nnnn½ ,oa vkns'k 39 fu;e ½ ,oa vkns'k 39 fu;e ½ ,oa vkns'k 39 fu;e ½ ,oa vkns'k 39 fu;e 
1 o 1 o 1 o 1 o 2222 
varfje fu"ks/kkKk & vihyh; U;k;ky; dh 'kfDr;ksa ij izfrca/k & vihyh; varfje fu"ks/kkKk & vihyh; U;k;ky; dh 'kfDr;ksa ij izfrca/k & vihyh; varfje fu"ks/kkKk & vihyh; U;k;ky; dh 'kfDr;ksa ij izfrca/k & vihyh; varfje fu"ks/kkKk & vihyh; U;k;ky; dh 'kfDr;ksa ij izfrca/k & vihyh; 
U;k;ky; ds ikl fopkj.k U;k;ky; }kjk fy;s x;s n`f"Vdks.k dh ljkguk djuk U;k;ky; ds ikl fopkj.k U;k;ky; }kjk fy;s x;s n`f"Vdks.k dh ljkguk djuk U;k;ky; ds ikl fopkj.k U;k;ky; }kjk fy;s x;s n`f"Vdks.k dh ljkguk djuk U;k;ky; ds ikl fopkj.k U;k;ky; }kjk fy;s x;s n`f"Vdks.k dh ljkguk djuk 
vkSj miyC/k lhfer {ks= ds HkhvkSj miyC/k lhfer {ks= ds HkhvkSj miyC/k lhfer {ks= ds HkhvkSj miyC/k lhfer {ks= ds Hkhrj mldh 'kq)rk ;k vU;Fkk dh tk¡rj mldh 'kq)rk ;k vU;Fkk dh tk¡rj mldh 'kq)rk ;k vU;Fkk dh tk¡rj mldh 'kq)rk ;k vU;Fkk dh tk¡p djup djup djup djus dk s dk s dk s dk 
vf/kdkj gS & vihyh; vf/kdkj gS & vihyh; vf/kdkj gS & vihyh; vf/kdkj gS & vihyh; U;k;kU;k;kU;k;kU;k;ky;]y;]y;]y;]    fopkj.k U;k;ky; ds foosdkf/kdkj dks fopkj.k U;k;ky; ds foosdkf/kdkj dks fopkj.k U;k;ky; ds foosdkf/kdkj dks fopkj.k U;k;ky; ds foosdkf/kdkj dks 
izfrLFkkfir dj Lo;a ds foosdkf/kdkj dk iz;ksx ugha djsxh] flok; blds fd izfrLFkkfir dj Lo;a ds foosdkf/kdkj dk iz;ksx ugha djsxh] flok; blds fd izfrLFkkfir dj Lo;a ds foosdkf/kdkj dk iz;ksx ugha djsxh] flok; blds fd izfrLFkkfir dj Lo;a ds foosdkf/kdkj dk iz;ksx ugha djsxh] flok; blds fd 
tgkWa foosdkf/kdkj dk euekuk iz;ksx fd;k x;k Fkk izfrdwy :i ls iz;ksx fd;k tgkWa foosdkf/kdkj dk euekuk iz;ksx fd;k x;k Fkk izfrdwy :i ls iz;ksx fd;k tgkWa foosdkf/kdkj dk euekuk iz;ksx fd;k x;k Fkk izfrdwy :i ls iz;ksx fd;k tgkWa foosdkf/kdkj dk euekuk iz;ksx fd;k x;k Fkk izfrdwy :i ls iz;ksx fd;k 
x;k gks ;k fof/k ds lqLFkkfir fl)karksa dk mYya?ku dj varfje fu"ks/kkKk x;k gks ;k fof/k ds lqLFkkfir fl)karksa dk mYya?ku dj varfje fu"ks/kkKk x;k gks ;k fof/k ds lqLFkkfir fl)karksa dk mYya?ku dj varfje fu"ks/kkKk x;k gks ;k fof/k ds lqLFkkfir fl)karksa dk mYya?ku dj varfje fu"ks/kkKk 
Lohdkj ;k vLohdkj dh gksA Lohdkj ;k vLohdkj dh gksA Lohdkj ;k vLohdkj dh gksA Lohdkj ;k vLohdkj dh gksA ¼okUMj fyfeVsM fo:) ,UVksDl bafM;k ¼iz¼okUMj fyfeVsM fo:) ,UVksDl bafM;k ¼iz¼okUMj fyfeVsM fo:) ,UVksDl bafM;k ¼iz¼okUMj fyfeVsM fo:) ,UVksDl bafM;k ¼iz----½ ½ ½ ½ 
fyfeVsM] 1990 ,llhlh vuqlfjr½fyfeVsM] 1990 ,llhlh vuqlfjr½fyfeVsM] 1990 ,llhlh vuqlfjr½fyfeVsM] 1990 ,llhlh vuqlfjr½    

 Shyam Sel and Power Limited and anr. v. Shyam Steel 

Industries Limited  
 Judgment dated 14.03.2022 passed by the Supreme Court in Civil 

Appeal No. 1984 of 2022, reported in (2023) 1 SCC 634  

Relevant extracts from the judgment: 

  The hierarchy of the trial court and the appellate court exists so that the 

trial court exercises its discretion upon the settled principles of law. An appellate 

court, after the findings of the trial court are recorded, has an advantage of 
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appreciating the view taken by the trial judge and examining the correctness or 

otherwise thereof within the limited area available. If the appellate court itself 

decides the matters required to be decided by the trial court, there would be no 

necessity to have the hierarchy of courts. As observed by this Court in Monsanto 

Technology LLC v. Nuziveedu Seeds Ltd., (2019) 3 SCC 381, the appellate court 

cannot usurp the jurisdiction of the Single Judge to decide as to whether the tests 

of prima facie case, balance of convenience and irreparable injury are made out in 

the case or not. 

•  

45. CRIMINAL PROCEDURE CODE, 1973 – Section 125  

PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT, 

2005 – Section 12 

(i)  Maintenance – Issue of overlapping jurisdiction – Wife can 

claim maintenance under different statutes – When deciding the 

quantum of maintenance, court has to consider the maintenance 

amount passed in other proceedings.  

(ii)  Parties to the application are required to file affidavit of 

disclosure of assets as mentioned in Enclosures I, II and III of 

the judgment. 

(iii)   Factors to be considered for determining quantum, 

enumerated. 

(iv)  From what time maintenance can be granted? Maintenance to 

be awarded from the date of filing of application. 

(v)  Execution – Order of maintenance may be enforced like a 

decree of civil court. 

 n.M izfØ;k lafgrk] 1973 & /kkjk 125n.M izfØ;k lafgrk] 1973 & /kkjk 125n.M izfØ;k lafgrk] 1973 & /kkjk 125n.M izfØ;k lafgrk] 1973 & /kkjk 125    
    ?kjsyw ?kjsyw ?kjsyw ?kjsyw fgalk ls efgykvksa dk laj{k.k vf/kfu;e] 2005fgalk ls efgykvksa dk laj{k.k vf/kfu;e] 2005fgalk ls efgykvksa dk laj{k.k vf/kfu;e] 2005fgalk ls efgykvksa dk laj{k.k vf/kfu;e] 2005    & /kkjk 12& /kkjk 12& /kkjk 12& /kkjk 12    

(i) Hkj.k iks"k.k & {ks=kf/kdkj ds Hkj.k iks"k.k & {ks=kf/kdkj ds Hkj.k iks"k.k & {ks=kf/kdkj ds Hkj.k iks"k.k & {ks=kf/kdkj ds vfvfvfvfrOrOrOrO;kiu;kiu;kiu;kiu    gksus dk fookn & ifRu fofHkUu gksus dk fookn & ifRu fofHkUu gksus dk fookn & ifRu fofHkUu gksus dk fookn & ifRu fofHkUu 
fof/k ds varxZr Hkj.k iks"k.k izkfFkZr dj ldrh gS & Hkj.k iks"k.k fof/k ds varxZr Hkj.k iks"k.k izkfFkZr dj ldrh gS & Hkj.k iks"k.k fof/k ds varxZr Hkj.k iks"k.k izkfFkZr dj ldrh gS & Hkj.k iks"k.k fof/k ds varxZr Hkj.k iks"k.k izkfFkZr dj ldrh gS & Hkj.k iks"k.k 
fu/kkZfjr djrs le; U;k;ky; dks vU; fu/kkZfjr djrs le; U;k;ky; dks vU; fu/kkZfjr djrs le; U;k;ky; dks vU; fu/kkZfjr djrs le; U;k;ky; dks vU; dk;Zodk;Zodk;Zodk;Zokfg;ksakfg;ksakfg;ksakfg;ksa    esa ikfjr vkns'kesa ikfjr vkns'kesa ikfjr vkns'kesa ikfjr vkns'k    dks dks dks dks 
fopkj esa j[kuk pkfg,A fopkj esa j[kuk pkfg,A fopkj esa j[kuk pkfg,A fopkj esa j[kuk pkfg,A     

(ii) vkosnu ds i{kdkjksa dks fu.kZ; esa fn;s x;s izk:i vkosnu ds i{kdkjksa dks fu.kZ; esa fn;s x;s izk:i vkosnu ds i{kdkjksa dks fu.kZ; esa fn;s x;s izk:i vkosnu ds i{kdkjksa dks fu.kZ; esa fn;s x;s izk:i I]]]]    II    ,oa ,oa ,oa ,oa III     ds ds ds ds 
vuqlkj vuqlkj vuqlkj vuqlkj 'kiFk i= ij'kiFk i= ij'kiFk i= ij'kiFk i= ij    vkfLr;ksavkfLr;ksavkfLr;ksavkfLr;ksa    dk izdVhdj.k djuk dk izdVhdj.k djuk dk izdVhdj.k djuk dk izdVhdj.k djuk vko”vko”vko”vko”;d;d;d;d    gSA gSA gSA gSA  

(iii) Hkj.k iks"k.k ds fu/kkZj.k gsrqq fopkj ;ksX; Hkj.k iks"k.k ds fu/kkZj.k gsrqq fopkj ;ksX; Hkj.k iks"k.k ds fu/kkZj.k gsrqq fopkj ;ksX; Hkj.k iks"k.k ds fu/kkZj.k gsrqq fopkj ;ksX; dkjddkjddkjddkjd    crk;s x;sAcrk;s x;sAcrk;s x;sAcrk;s x;sA 
(iv) Hkj.k iks"k.k dc ls ns; gksxkHkj.k iks"k.k dc ls ns; gksxkHkj.k iks"k.k dc ls ns; gksxkHkj.k iks"k.k dc ls ns; gksxk\\\\    Hkj.k iks"k.k vkosnu izLrqfr fnukad ls Hkj.k iks"k.k vkosnu izLrqfr fnukad ls Hkj.k iks"k.k vkosnu izLrqfr fnukad ls Hkj.k iks"k.k vkosnu izLrqfr fnukad ls 

ns; gksxkA ns; gksxkA ns; gksxkA ns; gksxkA  
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(v) fu"iknu & Hkj.k iks"k.k ds vkns'k dk fu"iknu O;ogkj U;k;ky; dh fu"iknu & Hkj.k iks"k.k ds vkns'k dk fu"iknu O;ogkj U;k;ky; dh fu"iknu & Hkj.k iks"k.k ds vkns'k dk fu"iknu O;ogkj U;k;ky; dh fu"iknu & Hkj.k iks"k.k ds vkns'k dk fu"iknu O;ogkj U;k;ky; dh 
fMdzh ds leku fMdzh ds leku fMdzh ds leku fMdzh ds leku gks gks gks gks ldsxkldsxkldsxkldsxkA A A A  

 Rajnesh v. Neha & anr.   
Judgment dated 04.11.2020 passed by the Supreme Court in Criminal 

Appeal No. 730 of 2020, reported in 2022 (4) Crimes 371 (SC) 

Relevant extracts from the judgment: 

  It is well settled that a wife can make a claim for maintenance under 

different statutes. For instance, there is no bar to seek maintenance both under the 

D.V. Act and Section 125 of the Code of Criminal Procedure, or under H.M.A. It 

would, however, be inequitable to direct the husband to pay maintenance under 

each of the proceedings, independent of the relief granted in a previous 

proceeding. If maintenance is awarded to the wife in a previously instituted 

proceeding, she is under a legal obligation to disclose the same in a subsequent 

proceeding for maintenance, which may be filed under another enactment. While 

deciding the quantum of maintenance in the subsequent proceeding, the civil 

court/family court shall take into account the maintenance awarded in any 

previously instituted proceeding, and determine the maintenance payable to the 

claimant.  

 To overcome the issue of overlapping jurisdiction, and avoid conflicting 

orders being passed in different proceedings, we direct that in a subsequent 

maintenance proceeding, the Applicant shall disclose the previous maintenance 

proceeding, and the orders passed therein, so that the Court would take into 

consideration the maintenance already awarded in the previous proceeding, and 

grant an adjustment or set-off of the said amount. If the order passed in the 

previous proceeding requires any modification or variation, the party would be 

required to move the concerned court in the previous proceeding.  

 Keeping in mind the need for a uniform format of Affidavit of Disclosure 

of Assets and Liabilities to be filed in maintenance proceedings, this Court 

considers it necessary to frame guidelines in exercise of our powers Under Article 

136 read with Article 142 of the Constitution of India:  

(a)  The Affidavit of Disclosure of Assets and Liabilities annexed at Enclosures 

I, II and III of this judgment, as may be applicable, shall be filed by the 

parties in all maintenance proceedings, including pending proceedings 

before the concerned Family Court/District Court/Magistrate's Court, as the 

case may be, throughout the country;  
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(b)  The Applicant making the claim for maintenance will be required to file a 

concise application accompanied with the Affidavit of Disclosure of Assets;  

(c)  The Respondent must submit the reply alongwith the Affidavit of Disclosure 

within a maximum period of four weeks. The Courts may not grant more 

than two opportunities for submission of the Affidavit of Disclosure of 

Assets and Liabilities to the Respondent.  

The objective of granting interim/permanent alimony is to ensure that the 

dependant spouse is not reduced to destitution or vagrancy on account of the 

failure of the marriage, and not as a punishment to the other spouse. There is no 

straitjacket formula for fixing the quantum of maintenance to be awarded.  

The factors which would weigh with the Court inter alia are the status of the 

parties; reasonable needs of the wife and dependant children; whether the 

Applicant is educated and professionally qualified; whether the Applicant has any 

independent source of income; whether the income is sufficient to enable her to 

maintain the same standard of living as she was accustomed to in her matrimonial 

home; whether the Applicant was employed prior to her marriage; whether she 

was working during the subsistence of the marriage; whether the wife was 

required to sacrifice her employment opportunities for nurturing the family, child 

rearing, and looking after adult members of the family; reasonable costs of 

litigation for a non-working wife. 

 Even though a judicial discretion is conferred upon the Court to grant 

maintenance either from the date of application or from the date of the order in 

Section 125(2) Code of Criminal Procedure, it would be appropriate to grant 

maintenance from the date of application in all cases, including Section 125 Code 

of Criminal Procedure In the practical working of the provisions relating to 

maintenance, we find that there is significant delay in disposal of the applications 

for interim maintenance for years on end. It would therefore be in the interests of 

justice and fair play that maintenance is awarded from the date of the application. 

For enforcement/execution of orders of maintenance, it is directed that an 

order or decree of maintenance may be enforced Under Section 28A of the Hindu 

Marriage Act, 1956 (sic1955); Section 20(6) of the D.V. Act; and Section 128 of 

Code of Criminal Procedure, as may be applicable. The order of maintenance may 

be enforced as a money decree of a civil court as per the provisions of the Code of 

Civil Procedure, more particularly Sections 51, 55, 58, 60 r.w. Order XXI. 

•  
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*46.   CRIMINAL PROCEDURE CODE, 1973 &&&& Section 188 

Offence committed by Indian citizen outside India – Previous sanction 

not required at cognizance stage – However, trial cannot commence 

without sanction. 

n.M izfØn.M izfØn.M izfØn.M izfØ;k lafgrk] 1973 & /kkjk 188;k lafgrk] 1973 & /kkjk 188;k lafgrk] 1973 & /kkjk 188;k lafgrk] 1973 & /kkjk 188 

Hkkjr ds ckgj Hkkjrh; ukxfjd }kjk vijk/k & laKku Lrj ij Hkkjr ds ckgj Hkkjrh; ukxfjd }kjk vijk/k & laKku Lrj ij Hkkjr ds ckgj Hkkjrh; ukxfjd }kjk vijk/k & laKku Lrj ij Hkkjr ds ckgj Hkkjrh; ukxfjd }kjk vijk/k & laKku Lrj ij iwoZ eatwjh iwoZ eatwjh iwoZ eatwjh iwoZ eatwjh 
vko';d ugha & ;|fi vko';d ugha & ;|fi vko';d ugha & ;|fi vko';d ugha & ;|fi eatwjheatwjheatwjheatwjh    ds fcuk fopkj.k izkjaHk ugha fd;k tk ldrkAds fcuk fopkj.k izkjaHk ugha fd;k tk ldrkAds fcuk fopkj.k izkjaHk ugha fd;k tk ldrkAds fcuk fopkj.k izkjaHk ugha fd;k tk ldrkA 

Nerella Chiranjeevi Arun Kumar v.  State of Andhra 

Pradesh and anr.  
Order dated 02.08.2021 passed by the Supreme Court in Special 

Leave Petition (Crl.) No. 3978 of 2021, reported in 2022 (3) Crimes 

279 (SC) 

•  

47. CRIMINAL PROCEDURE CODE, 1973 – Section 204 

 DRUGS AND COSMETICS ACT, 1940 – Sections 27(d) and 34 

 Issuance of process – Report of the seized drug sample concluded the 

drug to be of sub-standard quality – Complaint was filed before the 

CJM under the Act. Summons issued to all the accused. No specific 

averments made against the appellants. Complaint found to be 

lacking the requirements of section 34 of the Act – Order of issuance 

of summons was quashed.  

  n.M izfØn.M izfØn.M izfØn.M izfØ;k lafgrk] 1973 & /kkjk 204 ;k lafgrk] 1973 & /kkjk 204 ;k lafgrk] 1973 & /kkjk 204 ;k lafgrk] 1973 & /kkjk 204     
        vkS"kvkS"kvkS"kvkS"kffff/k ,oa izlk/ku /k ,oa izlk/ku /k ,oa izlk/ku /k ,oa izlk/ku lkexzhlkexzhlkexzhlkexzh    vf/kfu;e] 1940 & vf/kfu;e] 1940 & vf/kfu;e] 1940 & vf/kfu;e] 1940 & /kkjk,a 27 ¼?k/kkjk,a 27 ¼?k/kkjk,a 27 ¼?k/kkjk,a 27 ¼?k½ ,oa 34½ ,oa 34½ ,oa 34½ ,oa 34    

vknsf'kdk tkjh  vknsf'kdk tkjh  vknsf'kdk tkjh  vknsf'kdk tkjh  fd;k fd;k fd;k fd;k tkuk & tkuk & tkuk & tkuk &     tCrtCrtCrtCr    fd;s x;s vkS"k/k uewus dh fjiksVZ esa vkS"k/k fd;s x;s vkS"k/k uewus dh fjiksVZ esa vkS"k/k fd;s x;s vkS"k/k uewus dh fjiksVZ esa vkS"k/k fd;s x;s vkS"k/k uewus dh fjiksVZ esa vkS"k/k 
dks dks dks dks vovovovoekud xq.koRrk dk ik;k x;ekud xq.koRrk dk ik;k x;ekud xq.koRrk dk ik;k x;ekud xq.koRrk dk ik;k x;kAkAkAkA    eq[; U;kf;d eftLVªsV ds le{k eq[; U;kf;d eftLVªsV ds le{k eq[; U;kf;d eftLVªsV ds le{k eq[; U;kf;d eftLVªsV ds le{k 
vf/kfu;e dvf/kfu;e dvf/kfu;e dvf/kfu;e ds varxZr ifjokn izLrqr fd;k x;kAs varxZr ifjokn izLrqr fd;k x;kAs varxZr ifjokn izLrqr fd;k x;kAs varxZr ifjokn izLrqr fd;k x;kA    leuleuleuleu    leLr vfHk;qDrx.k dks leLr vfHk;qDrx.k dks leLr vfHk;qDrx.k dks leLr vfHk;qDrx.k dks 
tkjh tkjh tkjh tkjh fd;s x;sAfd;s x;sAfd;s x;sAfd;s x;sA    vihykFkhvihykFkhvihykFkhvihykFkhZx.kZx.kZx.kZx.k    ds fo:ds fo:ds fo:ds fo:) fof'k"V vfHkopu ugha fd;s x;sA) fof'k"V vfHkopu ugha fd;s x;sA) fof'k"V vfHkopu ugha fd;s x;sA) fof'k"V vfHkopu ugha fd;s x;sA    
ifjokn ifjokn ifjokn ifjokn esa esa esa esa vf/kfu;e dh /kkjk 34 ds vko';drkvksa dh iwfrZ ugha & vf/kfu;e dh /kkjk 34 ds vko';drkvksa dh iwfrZ ugha & vf/kfu;e dh /kkjk 34 ds vko';drkvksa dh iwfrZ ugha & vf/kfu;e dh /kkjk 34 ds vko';drkvksa dh iwfrZ ugha & leuleuleuleu    tkjh tkjh tkjh tkjh 
djus ds vkns'k dks vikLr fd;k x;kA djus ds vkns'k dks vikLr fd;k x;kA djus ds vkns'k dks vikLr fd;k x;kA djus ds vkns'k dks vikLr fd;k x;kA     

 Lalankumar Singh & ors. v. State of Maharashtra 
 Judgment dated 11.10.2022 passed by the Supreme Court in Criminal 

Appeal No. 1757 of 2022, reported in 2022 (4) Crimes 412 (SC) 
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Relevant extracts from the judgment: 

  Merely because a person is a director of a company, it is not necessary that 

he is aware about the day today functioning of the company. This Court held that 

there is no universal rule that a director of a company is in charge of its everyday 

affairs. It was, therefore, necessary, to aver as to how the director of the company 

was in charge of day today affairs of the company or responsible to the affairs of 

the company. This Court, however, clarified that the position of a managing 

director or a joint managing director in a company may be different. This Court 

further held that these persons, as the designation of their office suggests, are in 

charge of a company and are responsible for the conduct of the business of the 

company. To escape liability, they will have to prove that when the offence was 

committed, they had no knowledge of the offence or that they exercised all due 

diligence to prevent the commission of the offence. 

 It can thus be seen that there are no specific averments insofar as the 

present appellants are concerned. It is further to be noted that the present 

appellants are neither the managing director nor the whole time directors of the 

accused company. 

 It is further to be noted that, in accordance with the provisions of Rule 76 

of the said Rules read with Form 28, the Accused Nos. 9 and 10 have specifically 

been approved by the licensing authority in Form 28. Accused No.9 was approved 

as a person under whose active direction and personal supervision the 

manufacture would be conducted as required under sub rule (1) of Rule 76 of the 

said Rules. Similarly, Accused No.10, who was approved as a head of the testing 

unit, was to be incharge for carrying out the test of the strength, quality and purity 

of the substances as may be required under the provisions of Part X of the said 

Rules. We are therefore of the considered view that the complaint is totally 

lacking the requirement of Section 34 of the said Act. 

•  

48. CRIMINAL PROCEDURE CODE, 1973 – Sections 239 and 240 

PREVENTION OF CORRUPTION ACT, 1988 – Sections 13 (1) (e) 

and 13 (2) 

(i) Framing of charge – Facts to be considered –  Prima facie case 

is to be seen and not probative value of materials on record. 

(ii) Word “groundless”– Connotation of – Section 239 is not 

merely an empty or routine formality – Valuable provision for 

the benefit of accused. 
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(iii)  “Known sources of income” – Meaning explained – Sources 

known to prosecution and not the sources within personal 

knowledge of accused – Onus to prove the sources is on 

accused – Cannot discharge this onus at the stage of charge. 

n.M in.M in.M in.M izfØzfØzfØzfØ;k lafgrk] ;k lafgrk] ;k lafgrk] ;k lafgrk] 1973 &1973 &1973 &1973 &    /kkjk,a 239/kkjk,a 239/kkjk,a 239/kkjk,a 239    ,oa 240,oa 240,oa 240,oa 240 

Hkz"Vkpkj fuokj.k vf/kfu;e] Hkz"Vkpkj fuokj.k vf/kfu;e] Hkz"Vkpkj fuokj.k vf/kfu;e] Hkz"Vkpkj fuokj.k vf/kfu;e] 1988 &1988 &1988 &1988 &    /kkjk,a 13 ¼1½ ¼/kkjk,a 13 ¼1½ ¼/kkjk,a 13 ¼1½ ¼/kkjk,a 13 ¼1½ ¼M+M+M+M+½ ½ ½ ½ ,oa,oa,oa,oa    13 ¼2½ 13 ¼2½ 13 ¼2½ 13 ¼2½  
(i) vkjksi fojfpr djuk vkjksi fojfpr djuk vkjksi fojfpr djuk vkjksi fojfpr djuk &&&&    rF;rF;rF;rF;    ftuftuftuftu    ij fopkj fd;k tkuk gSij fopkj fd;k tkuk gSij fopkj fd;k tkuk gSij fopkj fd;k tkuk gS    & dsoy & dsoy & dsoy & dsoy 

çFke çFke çFke çFke n`"n`"n`"n`"V;k ekeyk ns[kk V;k ekeyk ns[kk V;k ekeyk ns[kk V;k ekeyk ns[kk tkuk gS & vfHkys[k ij lkexzhtkuk gS & vfHkys[k ij lkexzhtkuk gS & vfHkys[k ij lkexzhtkuk gS & vfHkys[k ij lkexzh    ds ds ds ds izekf.kdizekf.kdizekf.kdizekf.kd    
ewY; dks ugha ns[kk ewY; dks ugha ns[kk ewY; dks ugha ns[kk ewY; dks ugha ns[kk tkuk gS Atkuk gS Atkuk gS Atkuk gS A 

(ii) 'kCn ^^fujk/kkj^^& vfHkizk; & /kkjk 239 dsoy 'kCn ^^fujk/kkj^^& vfHkizk; & /kkjk 239 dsoy 'kCn ^^fujk/kkj^^& vfHkizk; & /kkjk 239 dsoy 'kCn ^^fujk/kkj^^& vfHkizk; & /kkjk 239 dsoy dksjhdksjhdksjhdksjh    ;k egRoghu ;k egRoghu ;k egRoghu ;k egRoghu 
vkSipkfjdrk vkSipkfjdrk vkSipkfjdrk vkSipkfjdrk ek=ek=ek=ek=    ugha gS & vfHk;qä ds ykHk ds fy, ,d ewY;oku ugha gS & vfHk;qä ds ykHk ds fy, ,d ewY;oku ugha gS & vfHk;qä ds ykHk ds fy, ,d ewY;oku ugha gS & vfHk;qä ds ykHk ds fy, ,d ewY;oku 
çko/kku gSAçko/kku gSAçko/kku gSAçko/kku gSA 

(iii) ^^vk; ds Kkr L=ksr^^ & vFkZ le>k;k^^vk; ds Kkr L=ksr^^ & vFkZ le>k;k^^vk; ds Kkr L=ksr^^ & vFkZ le>k;k^^vk; ds Kkr L=ksr^^ & vFkZ le>k;k    x;k & vfHk;kstu i{k dks Kkr x;k & vfHk;kstu i{k dks Kkr x;k & vfHk;kstu i{k dks Kkr x;k & vfHk;kstu i{k dks Kkr 
L=ksrL=ksrL=ksrL=ksr    u fd vfHk;qäu fd vfHk;qäu fd vfHk;qäu fd vfHk;qä    dh O;fäxr tkudkjh ds L=ksrdh O;fäxr tkudkjh ds L=ksrdh O;fäxr tkudkjh ds L=ksrdh O;fäxr tkudkjh ds L=ksr    & ^^L=ksr dkŝ ^ & ^^L=ksr dkŝ ^ & ^^L=ksr dkŝ ^ & ^^L=ksr dkŝ ^ 
lkfcr djus dk nkf;Ro vfHk;qä ij gSlkfcr djus dk nkf;Ro vfHk;qä ij gSlkfcr djus dk nkf;Ro vfHk;qä ij gSlkfcr djus dk nkf;Ro vfHk;qä ij gS    & vkjksi ds Lrj ij bl & vkjksi ds Lrj ij bl & vkjksi ds Lrj ij bl & vkjksi ds Lrj ij bl 
nkf;Ro dks mUeksfpr ugha fd;k tk ldrk gSAnkf;Ro dks mUeksfpr ugha fd;k tk ldrk gSAnkf;Ro dks mUeksfpr ugha fd;k tk ldrk gSAnkf;Ro dks mUeksfpr ugha fd;k tk ldrk gSA 

 State through Deputy Superintendent of Police v.                  

R. Soundirarasu Etc.  
 Judgment dated 05.09.2022 passed by the Supreme Court in Criminal 

Appeal No. 1452 of 2022, reported in AIR 2022 SC 4218 

Relevant extracts from the judgment: 

 Section 239 has to be read along with Section 240 of the CrPC. 

 If the Magistrate finds that there is prima facie evidence or the material 

against the accused in support of the charge (allegations), he may frame charge in 

accordance with Section 240 of the CrPC. 

 But if he finds that the charge (the allegations or imputations) made 

against the accused does not make out a prima facie case and does not furnish 

basis for framing charge, it will be a case of charge being groundless, so he has no 

option but to discharge the accused. Where the Magistrate finds that taking 

cognizance of the offence itself was contrary to any provision of law, like Section 

468 of the CrPC, the complaint being barred by limitation, so he cannot frame the 

charge, he has to discharge the accused. Indeed, in a case where the Magistrate 

takes cognizance of an offence without taking note of Section 468 of the CrPC, 

the most appropriate stage at which the accused can plead for his discharge is the 
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stage of framing the charge. He need not wait till completion of trial. The 

Magistrate will be committing no illegality in considering that question and 

discharging the accused at the stage of framing charge if the facts so justify. 

 The real test for determining whether the charge should be considered 

groundless under Section 239 of the CrPC is that whether the materials are such 

that even if unrebutted make out no case whatsoever, the accused should be 

discharged under Section 239 of the CrPC. The trial court will have to consider, 

whether the materials relied upon by the prosecution against the applicant herein 

for the purpose of framing of the charge, if unrebutted, make out any case at all. 

•  

49. CRIMINAL PROCEDURE CODE, 1973 – Section 319 

Summoning of co-accused – Application was moved to make the 

appellant a co-accused owing to appearance in CCTV footage – Held, 

for adding a co-accused u/s 319 of the Code, crucial test is that the 

evidence, if goes unrebutted, would lead to conviction.   

nnnn.M izfØ.M izfØ.M izfØ.M izfØ;k lafgrk] 1973 & /kkjk 319 ;k lafgrk] 1973 & /kkjk 319 ;k lafgrk] 1973 & /kkjk 319 ;k lafgrk] 1973 & /kkjk 319     
lglglglg    vfHk;qvfHk;qvfHk;qvfHk;qDrx.kDrx.kDrx.kDrx.k    dks vkgwr fd;k tkuk & lhdks vkgwr fd;k tkuk & lhdks vkgwr fd;k tkuk & lhdks vkgwr fd;k tkuk & lh----lhlhlhlh----VhVhVhVh----OghOghOghOgh----    QqVst esa n`f"Vxkspj QqVst esa n`f"Vxkspj QqVst esa n`f"Vxkspj QqVst esa n`f"Vxkspj 
gksus ds vk/kkj ij vihykFkhZ dks lg vfHk;qDr ds :i  esa la;ksftr djus gsrq gksus ds vk/kkj ij vihykFkhZ dks lg vfHk;qDr ds :i  esa la;ksftr djus gsrq gksus ds vk/kkj ij vihykFkhZ dks lg vfHk;qDr ds :i  esa la;ksftr djus gsrq gksus ds vk/kkj ij vihykFkhZ dks lg vfHk;qDr ds :i  esa la;ksftr djus gsrq 
vkosnu izLrqr fd;k x;k &vkosnu izLrqr fd;k x;k &vkosnu izLrqr fd;k x;k &vkosnu izLrqr fd;k x;k &    vfHkfu/kkZfjr] lafgrk dh /kkjk 319 esa lg vfHk;qDr vfHkfu/kkZfjr] lafgrk dh /kkjk 319 esa lg vfHk;qDr vfHkfu/kkZfjr] lafgrk dh /kkjk 319 esa lg vfHk;qDr vfHkfu/kkZfjr] lafgrk dh /kkjk 319 esa lg vfHk;qDr 
dkdkdkdks la;ksftr djus gsrq fu.kkZ;d s la;ksftr djus gsrq fu.kkZ;d s la;ksftr djus gsrq fu.kkZ;d s la;ksftr djus gsrq fu.kkZ;d iiiijjjjhhhh{k.k{k.k{k.k{k.k    ;g gS fd vfHkys[k ij vkbZ lk{;] ;fn ;g gS fd vfHkys[k ij vkbZ lk{;] ;fn ;g gS fd vfHkys[k ij vkbZ lk{;] ;fn ;g gS fd vfHkys[k ij vkbZ lk{;] ;fn 
v[kafMr jg tkrh gS] rks nks"kfl)h gksxhA v[kafMr jg tkrh gS] rks nks"kfl)h gksxhA v[kafMr jg tkrh gS] rks nks"kfl)h gksxhA v[kafMr jg tkrh gS] rks nks"kfl)h gksxhA     

   Naveen v. State of Haryana & ors. 
 Judgment dated 01.11.2022 passed by the Supreme Court in Criminal 

Appeal No. 1866 of 2022, reported in 2022 (4) Crimes 439 (SC) 

Relevant extracts from the judgment: 

  The Constitution Bench has given a caution that power under Section 319 

CrPC is a discretionary and extraordinary power which should be exercised 

sparingly and only in those cases where the circumstances of the case so warrant 

and the crucial test as noticed above has to be applied is one which is more than 

prima facie case as exercised at the time of framing of charge, but short of 

satisfaction to an extent that the evidence, if goes unrebutted, would lead to 

conviction.  

•  
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50. CRIMINAL PROCEDURE CODE, 1973 – Section 319 

(i)  Power to summon a person who is not an accused – Order 

passed after judgment – Whether such power can be exercised 

after judgment has been rendered?  Held, No – Such order 

has to precede the judgment. 

(ii)   When case is bifurcated – Whether it is appropriate to 

consider the evidence of main case to summon additional 

accused in split up case? Held, No – Court has to look for 

evidence recorded in split up case and not in the main case 

which has already been concluded. 

(iii)  Guidelines to follow while exercising power u/s 319 CrPC 

issued. 

(iv)  Criminal trial – When can it be said that trial is concluded ? 

Explained. 

n.M izfØ;k lafgrk] 1973 & /kkjk 319n.M izfØ;k lafgrk] 1973 & /kkjk 319n.M izfØ;k lafgrk] 1973 & /kkjk 319n.M izfØ;k lafgrk] 1973 & /kkjk 319 

(i)    ,sls O;fDr dks vkgwr djus dh 'kfDr tks vfHk;qDr ugha gS & fu.kZ; ds ,sls O;fDr dks vkgwr djus dh 'kfDr tks vfHk;qDr ugha gS & fu.kZ; ds ,sls O;fDr dks vkgwr djus dh 'kfDr tks vfHk;qDr ugha gS & fu.kZ; ds ,sls O;fDr dks vkgwr djus dh 'kfDr tks vfHk;qDr ugha gS & fu.kZ; ds 
i'pkri'pkri'pkri'pkr~~~~    ikfjr vkns'k & D;k ,slh 'kfDr dk iz;ksx fu.kZ; nsus ds ckn ikfjr vkns'k & D;k ,slh 'kfDr dk iz;ksx fu.kZ; nsus ds ckn ikfjr vkns'k & D;k ,slh 'kfDr dk iz;ksx fu.kZ; nsus ds ckn ikfjr vkns'k & D;k ,slh 'kfDr dk iz;ksx fu.kZ; nsus ds ckn 
fd;k tk ldrk gSfd;k tk ldrk gSfd;k tk ldrk gSfd;k tk ldrk gS\\\\    vfHkfu/kkZfjr] ugha &vfHkfu/kkZfjr] ugha &vfHkfu/kkZfjr] ugha &vfHkfu/kkZfjr] ugha &    ,slk vkns,slk vkns,slk vkns,slk vkns”k”k”k”k    dks fu.kZ; ds iwoZ dks fu.kZ; ds iwoZ dks fu.kZ; ds iwoZ dks fu.kZ; ds iwoZ 
gksuk pkfg,Agksuk pkfg,Agksuk pkfg,Agksuk pkfg,A 

(ii)        tc ekeyk foHkkftr gqvk gks & D;k foHkkftr ekeys gsrq vfrfjDr tc ekeyk foHkkftr gqvk gks & D;k foHkkftr ekeys gsrq vfrfjDr tc ekeyk foHkkftr gqvk gks & D;k foHkkftr ekeys gsrq vfrfjDr tc ekeyk foHkkftr gqvk gks & D;k foHkkftr ekeys gsrq vfrfjDr 
vfHk;qDr dks vkgwr djus ds fy;s eq[; ekeys ds lk{; ij fopkj vfHk;qDr dks vkgwr djus ds fy;s eq[; ekeys ds lk{; ij fopkj vfHk;qDr dks vkgwr djus ds fy;s eq[; ekeys ds lk{; ij fopkj vfHk;qDr dks vkgwr djus ds fy;s eq[; ekeys ds lk{; ij fopkj 
djuk mfpr gSdjuk mfpr gSdjuk mfpr gSdjuk mfpr gS\\\\    vfHkfu/kkZfjr] ugha & U;k;ky; dks foHkkftr ekeys esa vfHkfu/kkZfjr] ugha & U;k;ky; dks foHkkftr ekeys esa vfHkfu/kkZfjr] ugha & U;k;ky; dks foHkkftr ekeys esa vfHkfu/kkZfjr] ugha & U;k;ky; dks foHkkftr ekeys esa 
vfHkfyf[kr lk{; dvfHkfyf[kr lk{; dvfHkfyf[kr lk{; dvfHkfyf[kr lk{; dks ns[kuk pkfg, u fd eq[; ekeys esa tks fd igys ks ns[kuk pkfg, u fd eq[; ekeys esa tks fd igys ks ns[kuk pkfg, u fd eq[; ekeys esa tks fd igys ks ns[kuk pkfg, u fd eq[; ekeys esa tks fd igys 
gh lekIr gks pqdk gS Agh lekIr gks pqdk gS Agh lekIr gks pqdk gS Agh lekIr gks pqdk gS A 

(iii)        nnnn----iziziziz----llll----    /kkjk 319 ds varxZr 'kfDr;ksa dk iz;ksx djrs gq, ikyu /kkjk 319 ds varxZr 'kfDr;ksa dk iz;ksx djrs gq, ikyu /kkjk 319 ds varxZr 'kfDr;ksa dk iz;ksx djrs gq, ikyu /kkjk 319 ds varxZr 'kfDr;ksa dk iz;ksx djrs gq, ikyu fd;fd;fd;fd;ssss    
tkus okys fntkus okys fntkus okys fntkus okys fn”k”k”k”kk funsZ'k tkjh fd;s x;sA k funsZ'k tkjh fd;s x;sA k funsZ'k tkjh fd;s x;sA k funsZ'k tkjh fd;s x;sA  

(iv)    vkijkf/kd fopkj.k & fopkj.k lekIr gks x;k gS] ,slk dc dgk tk vkijkf/kd fopkj.k & fopkj.k lekIr gks x;k gS] ,slk dc dgk tk vkijkf/kd fopkj.k & fopkj.k lekIr gks x;k gS] ,slk dc dgk tk vkijkf/kd fopkj.k & fopkj.k lekIr gks x;k gS] ,slk dc dgk tk 
ldrk ldrk ldrk ldrk gSgSgSgS\\\\    Li"V fd;k x;k ALi"V fd;k x;k ALi"V fd;k x;k ALi"V fd;k x;k A 

 Sukhpal Singh Khaira v. State of Punjab 

  Judgment dated 05.12.2022 passed by the Supreme Court in Criminal 

Appeal No. 885 of 2019, reported in (2023) 1 SCC 289 (5 Judge Bench) 

Relevant extracts from the judgment: 

  The following substantial questions of law were raised for further 

consideration and the matters were placed before Hon’ble the Chief Justice of 

India for constitution of a Bench of appropriate strength to consider the questions 
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raised. Hon’ble the Chief Justice has accordingly constituted this Bench to 

consider the questions raised, which read as hereunder: - 

“I.  Whether the trial court has the power under Section 319 of 

Cr. P.C. for summoning additional accused when the trial 

with respect to other co-accused has ended and the 

judgment of conviction rendered on the same date before 

pronouncing the summoning order? 

II.  Whether the trial court has the power under Section 319 of 

the Cr. P. C. for summoning additional accused when the 

trial in respect of certain other absconding accused (whose 

presence is subsequently secured) is ongoing/pending, 

having been bifurcated from the main trial? 

III.  What are the guidelines that the competent court must 

follow while exercising power under Section 319 Cr.P.C.?” 

  Therefore, from a perusal of the provisions and decisions of this Court, it 

is clear that the conclusion of the trial in a criminal prosecution if it ends in 

conviction, a judgment is considered to be complete in all respects only when the 

sentence is imposed on the convict, if the convict is not given the benefit of 

Section 360 of Cr.P.C. Similarly, in a case where there are more than one accused 

and if one or more among them are acquitted and the others are convicted, the 

trial would stand concluded as against the accused who are acquitted and the trial 

will have to be concluded against the convicted accused with the imposition of 

sentence. When considered in the context of Section 319 of Cr.P.C., there would 

be no dichotomy as argued, since what becomes relevant here is only the decision 

to summon a new accused based on the evidence available on record which would 

not prejudice the existing accused since in any event they are convicted. 

  One other aspect which is necessary to be clarified is that if the trial 

against the absconding accused is split up (bifurcated) and is pending, that by 

itself will not provide validity to an application filed under Section 319 of Cr.P.C. 

or the order of Court to summon an additional accused in the earlier main trial if 

such summoning order is made in the earlier concluded trial against the other 

accused. This is so, since such power is to be exercised by the Court based on the 

evidence recorded in that case pointing to the involvement of the accused who is 

sought to be summoned. If in the split up (bifurcated) case, on securing the 

presence of the absconding accused the trial is commenced and if in the evidence 

recorded therein it points to the involvement of any other person as contemplated 
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in Section 319 of Cr.P.C, such power to summon the accused can certainly be 

invoked in the split up (bifurcated) case before conclusion of the trial therein. 

  Whether the trial court has the power under Section 319 of Cr.P.C. for 

summoning additional accused when the trial with respect to other co-accused has 

ended and the judgment of conviction rendered on the same date before 

pronouncing the summoning order? 

  The power under Section 319 of Cr.P.C. is to be invoked and exercised 

before the pronouncement of the order of sentence where there is a judgment of 

conviction of the accused. In the case of acquittal, the power should be exercised 

before the order of acquittal is pronounced. Hence, the summoning order has to 

precede the conclusion of trial by imposition of sentence in the case of conviction. 

If the order is passed on the same day, it will have to be examined on the facts and 

circumstances of each case and if such summoning order is passed either after the 

order of acquittal or imposing sentence in the case of conviction, the same will 

not be sustainable. 

  Whether the trial court has the power under Section 319 of the Cr.P.C. for 

summoning additional accused when the trial in respect of certain other 

absconding accused (whose presence is subsequently secured) is ongoing/ 

pending, having been bifurcated from the main trial? 

  The trial court has the power to summon additional accused when the trial 

is proceeded in respect of the absconding accused after securing his presence, 

subject to the evidence recorded in the split up (bifurcated) trial pointing to the 

involvement of the accused sought to be summoned. But the evidence recorded in 

the main concluded trial cannot be the basis of the summoning order if such 

power has not been exercised in the main trial till its conclusion. What are the 

guidelines that the competent court must follow while exercising power under 

Section 319 Cr.P.C.?” 

(i)  If the competent court finds evidence or if application under Section 319 

of Cr.P.C. is filed regarding involvement of any other person in 

committing the offence based on evidence recorded at any stage in the trial 

before passing of the order on acquittal or sentence, it shall pause the trial 

at that stage. 

(ii)  The Court shall thereupon first decide the need or otherwise to summon 

the additional accused and pass orders thereon. 



JOTI JOURNAL – APRIL 2023 – PART II  74 

(iii)  If the decision of the court is to exercise the power under Section 319 of                    

Cr.P.C. and summon the accused, such summoning order shall be passed 

before proceeding further with the trial in the main case. 

(iv)  If the summoning order of additional accused is passed, depending on the 

stage at which it is passed, the Court shall also apply its mind to the fact as 

to whether such summoned accused is to be tried along with the other 

accused or separately. 

(v)  If the decision is for joint trial, the fresh trial shall be commenced only 

after securing the presence of the summoned accused. 

(vi)  If the decision is that the summoned accused can be tried separately, on 

such order being made, there will be no impediment for the Court to 

continue and conclude the trial against the accused who were being 

proceeded with. 

(vii)  If the proceeding paused as in (i) above is in a case where the accused who 

were tried are to be acquitted and the decision is that the summoned 

accused can be tried afresh separately, there will be no impediment to pass 

the judgment of acquittal in the main case. 

(viii)  If the power is not invoked or exercised in the main trial till its conclusion 

and if there is a split-up (bifurcated) case, the power under Section 319 of 

CrPC can be invoked or exercised only if there is evidence to that effect, 

pointing to the involvement of the additional accused to be summoned in 

the split up (bifurcated) trial. 

(ix)  If, after arguments are heard and the case is reserved for judgment the 

occasion arises for the Court to invoke and exercise the power under 

Section 319 of Cr.P.C., the appropriate course for the court is to set it 

down for re-hearing. 

(x)  On setting it down for re-hearing, the above laid down procedure to decide 

about summoning; holding of joint trial or otherwise shall be decided and 

proceeded with accordingly. 

(xi)  Even in such a case, at that stage, if the decision is to summon additional 

accused and hold a joint trial the trial shall be conducted afresh and de 

novo proceedings be held. 

(xii)  If, in that circumstance, the decision is to hold a separate trial in case of 

the summoned accused as indicated earlier; 
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(a)  The main case may be decided by pronouncing the conviction and 

sentence and then proceed afresh against summoned accused. 

(b)  In the case of acquittal the order shall be passed to that effect in the 

main case and then proceed afresh against summoned accused. 

•  

*51. CRIMINAL PROCEDURE CODE, 1973 – Section 438  

  Anticipatory bail – Multiple accused – How to be considered? While 

granting bail to multiple accused, the part played by each accused 

person needs to be taken into consideration along with the nature of 

allegations. 

n.M izfØ;k lafgrk] 1973 & /kkjk 438n.M izfØ;k lafgrk] 1973 & /kkjk 438n.M izfØ;k lafgrk] 1973 & /kkjk 438n.M izfØ;k lafgrk] 1973 & /kkjk 438 

 vfxze tekur &vfxze tekur &vfxze tekur &vfxze tekur &    ,d ls vf/kd vfHk;qDr & dSls,d ls vf/kd vfHk;qDr & dSls,d ls vf/kd vfHk;qDr & dSls,d ls vf/kd vfHk;qDr & dSls    fopkj fd;k tk,xkfopkj fd;k tk,xkfopkj fd;k tk,xkfopkj fd;k tk,xk\\\\    cgqr ls cgqr ls cgqr ls cgqr ls 
vfHk;qDr dks tekur dk ykHk nsrs le; vkjksi dh izd`fr ds vfrfjDr izR;sd vfHk;qDr dks tekur dk ykHk nsrs le; vkjksi dh izd`fr ds vfrfjDr izR;sd vfHk;qDr dks tekur dk ykHk nsrs le; vkjksi dh izd`fr ds vfrfjDr izR;sd vfHk;qDr dks tekur dk ykHk nsrs le; vkjksi dh izd`fr ds vfrfjDr izR;sd 
vfHk;qDr }kjk fuHkkbZ xbZ Hkwfedk ij fopkj fd;s  tkus dh vko';drk gSAvfHk;qDr }kjk fuHkkbZ xbZ Hkwfedk ij fopkj fd;s  tkus dh vko';drk gSAvfHk;qDr }kjk fuHkkbZ xbZ Hkwfedk ij fopkj fd;s  tkus dh vko';drk gSAvfHk;qDr }kjk fuHkkbZ xbZ Hkwfedk ij fopkj fd;s  tkus dh vko';drk gSA    

 Central Bureau of Investigation v. P. S. Jayaprakash and 

anr. 

 Judgment dated 02.12.2022 passed in Criminal Appeal Nos. ……of 

2022, reported in (2023) 1 SCC 314 

•  

52. HINDU MARRIAGE ACT, 1955 – Sections 5 (i), 11, 13(1) (i) (ia)    

and 23A 

 Suit for dissolution of marriage on ground of adultery and cruelty    

u/s 13 (1) (i) & (ia) of the Act – Counter-claim by wife u/s 23-A of the 

Act is maintainable to declare second marriage of her husband as 

illegal, void ab initio u/s 11 of the Act. 

    fgUnw fgUnw fgUnw fgUnw fookg vf/kfu;e] 1955 & /kkjk,a fookg vf/kfu;e] 1955 & /kkjk,a fookg vf/kfu;e] 1955 & /kkjk,a fookg vf/kfu;e] 1955 & /kkjk,a 5 (i), 11, 13(1) (i) (idddd) ,oa,oa,oa,oa 23dddd 

tkjdeZ ,oa Øwjrk ds O;ogkj ds vk/kkj ij vf/kfu;e dh /kkjk 13 tkjdeZ ,oa Øwjrk ds O;ogkj ds vk/kkj ij vf/kfu;e dh /kkjk 13 tkjdeZ ,oa Øwjrk ds O;ogkj ds vk/kkj ij vf/kfu;e dh /kkjk 13 tkjdeZ ,oa Øwjrk ds O;ogkj ds vk/kkj ij vf/kfu;e dh /kkjk 13 (1) (i) 

,oa ,oa ,oa ,oa (idddd) ds varxZr fookg fo?kVu gsrq okn & izR;FkhZ iRuh }kjk vf/kfu;e ds varxZr fookg fo?kVu gsrq okn & izR;FkhZ iRuh }kjk vf/kfu;e ds varxZr fookg fo?kVu gsrq okn & izR;FkhZ iRuh }kjk vf/kfu;e ds varxZr fookg fo?kVu gsrq okn & izR;FkhZ iRuh }kjk vf/kfu;e 
dh /kkjk&11 ds v/khu ifr ds nwljs fookg dks voS/k] izkjEHk ls 'kwU; dh /kkjk&11 ds v/khu ifr ds nwljs fookg dks voS/k] izkjEHk ls 'kwU; dh /kkjk&11 ds v/khu ifr ds nwljs fookg dks voS/k] izkjEHk ls 'kwU; dh /kkjk&11 ds v/khu ifr ds nwljs fookg dks voS/k] izkjEHk ls 'kwU; 
?kksf"kr djkus gsrq /kkjk 23d ds v/khu izfrnkok ?kksf"kr djkus gsrq /kkjk 23d ds v/khu izfrnkok ?kksf"kr djkus gsrq /kkjk 23d ds v/khu izfrnkok ?kksf"kr djkus gsrq /kkjk 23d ds v/khu izfrnkok iks"k.kh; Aiks"k.kh; Aiks"k.kh; Aiks"k.kh; A 
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Ritu v. Sushil  
  Order dated 22.07.2022 passed by the High Court of Madhya Pradesh 

in Miscellaneous Petition No. 4054 of 2018, reported in 2023 (1) MPLJ 

255 

Relevant extracts from the order: 

  From perusal of the provisions of sections 5 & 11 of Hindu Marriage Act, 

1955, it is crystal clear that the petitioner /wife who is legally married first wife of 

the respondent / husband is mostly affected party by the second marriage 

performed by the respondent / husband, therefore, it is held without hesitation that 

the second marriage, if any, has been performed by the respondent / husband is 

clear cut in contravention of the clauses (i) (iv) and (v) of Section 5 of the Hindu 

Marriage Act and, therefore, the petitioner / wife is legally entitled to avail the 

provisions of Section 11 of the Hindu Marriage Act because the petitioner/wife is 

the first party not the third party as held by the learned Family Court in the 

impugned order.  

 Further, Section 23A of the Act itself penults the making of a 

counterclaim. It is evident from a bare reading of Section 23A of the Act that a 

party defending any action brought under the Hindu Marriage Act for divorce, 

judicial separation or restitution of conjugal rights is not only entitled to do so on 

the ground of the adultery, cruelty or desertion but also make a counter-claim for 

any relief under the Act on anyone of those grounds. The provision makes it 

explicit that any such charge of adultery, cruelty and desertion if proved against 

the respondent, the Court may give to the petitioner any relief under this Act to 

which he or she would have been entitled if he or she had presented a petition 

seeking any such relief on that ground. That is precisely what the petitioner had 

done in the instant case. She had not only set-up a defence to the action brought 

by the respondent-husband but also made a counterclaim for a decree for 

dissolution of marriage under Section 13(ia) and (ib) of the Hindu Marriage Act. 

The counterclaim ought to have been logically registered as a separate petition by 

the Family Court in terms of the Hindu Marriage Rules, 1956. The Family Court 

ought to have kept in view the well-settled legal position. In any such eventuality, 

the Court was required to proceed with the counter-claim and take the same to its 

logical conclusion. The Family Court has unfortunately remained oblivious of that 

position and has proceeded to dismiss the petition filed by the respondent - wife 

without so much as making a mention of the any counter-claim made before it. 

The order appears to have been passed without proper application of mind and in 
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a hurry; and wrong interpretation of the relevant provisions of the Hindu Marriage 

Act has been done. It is therefore difficult to sustain the same. 

•  

53. HINDU MARRIAGE ACT, 1955 – Section 13(1)(ia)  

 Decree of divorce – Criminal complaints and prosecution lodged by 

wife – Found baseless – Charges framed against husband and family 

members quashed – Held, husband and family suffered mental 

cruelty on spree of criminal cases filed by wife – Order affirmed in 

appeal. 

  fgUnfgUnfgUnfgUnwwww    fookg vf/kfu;e] 1955 & /kkjk fookg vf/kfu;e] 1955 & /kkjk fookg vf/kfu;e] 1955 & /kkjk fookg vf/kfu;e] 1955 & /kkjk 13(1)(idddd)  

 fookg foPNsn dh vkKfIr & iRuh }kjk nkf.Md ifjokn ,oa vfHk;kstu fookg foPNsn dh vkKfIr & iRuh }kjk nkf.Md ifjokn ,oa vfHk;kstu fookg foPNsn dh vkKfIr & iRuh }kjk nkf.Md ifjokn ,oa vfHk;kstu fookg foPNsn dh vkKfIr & iRuh }kjk nkf.Md ifjokn ,oa vfHk;kstu nk;j nk;j nk;j nk;j & & & & 
fujk/kkj ikfujk/kkj ikfujk/kkj ikfujk/kkj ik;s x,;s x,;s x,;s x,    &&&&    ifr ,oa ifjokj ds lnL;ksa ds fo:) fojfpr vkjksi ifr ,oa ifjokj ds lnL;ksa ds fo:) fojfpr vkjksi ifr ,oa ifjokj ds lnL;ksa ds fo:) fojfpr vkjksi ifr ,oa ifjokj ds lnL;ksa ds fo:) fojfpr vkjksi 
vfHk[kf.Mr & iRuh }kjk nkf.Md izdj.k vfHk[kf.Mr & iRuh }kjk nkf.Md izdj.k vfHk[kf.Mr & iRuh }kjk nkf.Md izdj.k vfHk[kf.Mr & iRuh }kjk nkf.Md izdj.k nk;j djus nk;j djus nk;j djus nk;j djus dh gksM+ esa ifr ,oa dh gksM+ esa ifr ,oa dh gksM+ esa ifr ,oa dh gksM+ esa ifr ,oa 
ifjokj dks ekufld Øwjrk dkfjr ifjokj dks ekufld Øwjrk dkfjr ifjokj dks ekufld Øwjrk dkfjr ifjokj dks ekufld Øwjrk dkfjr gqbZ & vkns'k dh vihy esa iqf"VgqbZ & vkns'k dh vihy esa iqf"VgqbZ & vkns'k dh vihy esa iqf"VgqbZ & vkns'k dh vihy esa iqf"VA A A A  

Richa v. Pradhuman 
  Judgment dated 21.11.2022 passed by the High Court of Madhya 

Pradesh (DB) Gwalior Bench in First Appeal No. 975 of 2017 reported 

in 2023 (1) MPLJ 421 

Relevant extracts from the judgment: 

 In the case in hand, allegations of mental cruelty have been raised by the 

respondent / husband on twin grounds of her integrity and filing of 6 criminal 

complaints. So far as allegations on the basis of filing of criminal complaints are 

concerned, it appears that respondent has a valid case where mental cruelty has 

been inflicted.  

 Trial Court framed the charges against the accused persons and husband 

and his family members by way of Cr. R. No.87/2017 challenged the framing of 

charge for offence under Section 498-A of IPC and Section 3/4 of the Dowry 

Prohibition Act, 1961 whereas, framing of charges under Sections 7, 376 and 511 

of IPC was challenged by way of Cr. R. No.447/2017. Both the criminal revisions 

were heard analogously by this Court and vide order dated 22.05.2020, both the 

revisions were allowed and charges framed against the petitioners were quashed 

and all accused were discharged. They not only suffered incarceration but also 

faced the rigours of prosecution which is sufficient to attract mental cruelty. [See: 

K. Srinivas Rao v. D.A. Deepa, (2013) 5 SCC 226, Dr.(Mrs.) Malathi Ravi M.D. 
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v. B.V. Ravi M.D., (2014) 7 SCC 640 and K. Sriniwas v. K. Sunita, (2014) 16 

SCC 34]. Therefore, plea of mental cruelty stands proved.  

 Cumulatively, case is sufficiently made out by the respondent for mental 

cruelty and trial Court did not err in passing the impugned judgment on the basis 

of mental cruelty on the ground of spree of criminal cases registered at the 

instance of appellant / wife.  

•  

54. HINDU MINORITY AND GUARDIANSHIP ACT, 1956 – Sections 6  

and 13 

 GUARDIANS AND WARDS ACT, 1890 – Section 6 

(i) Custody of minor – Provisions of both the Acts of 1956 and 

1890 are to be considered.  

(ii) Guiding principles – Reiterated.  

(iii)  Factors to be considered – Regular source of income of parent 

– Better exposure in life – Opportunity for minor to grow in 

disciplined manner – Whether parent taking interest in 

claiming custody – Natural guardian is given priority.  

fgUnwfgUnwfgUnwfgUnw    vizkIro;rk vkSj vizkIro;rk vkSj vizkIro;rk vkSj vizkIro;rk vkSj laj{laj{laj{laj{kkkkddddrk vf/kfu;e] 1956 & /kkjk,a 6 ,oa 13rk vf/kfu;e] 1956 & /kkjk,a 6 ,oa 13rk vf/kfu;e] 1956 & /kkjk,a 6 ,oa 13rk vf/kfu;e] 1956 & /kkjk,a 6 ,oa 13 
    laj{kd vkSj izfrikY; vf/kfu;e] 1890 & /kkjk 6laj{kd vkSj izfrikY; vf/kfu;e] 1890 & /kkjk 6laj{kd vkSj izfrikY; vf/kfu;e] 1890 & /kkjk 6laj{kd vkSj izfrikY; vf/kfu;e] 1890 & /kkjk 6 

(i) vo;Ldvo;Ldvo;Ldvo;Ld    dh vfHkj{kk & dh vfHkj{kk & dh vfHkj{kk & dh vfHkj{kk & vf/kfu;e] 1956 vf/kfu;e] 1956 vf/kfu;e] 1956 vf/kfu;e] 1956 ,oa vf/kfu;e] 1890,oa vf/kfu;e] 1890,oa vf/kfu;e] 1890,oa vf/kfu;e] 1890    nksuksanksuksanksuksanksuksa    ds ds ds ds 
izko/kku fopkj.kh;Aizko/kku fopkj.kh;Aizko/kku fopkj.kh;Aizko/kku fopkj.kh;A 

(ii) ekxZn'kZd fl)kar & nksgjk, x,ekxZn'kZd fl)kar & nksgjk, x,ekxZn'kZd fl)kar & nksgjk, x,ekxZn'kZd fl)kar & nksgjk, x,    A A A A     
(iii) fopkj ;ksX; fopkj ;ksX; fopkj ;ksX; fopkj ;ksX; dkjddkjddkjddkjd        & ekrk@& ekrk@& ekrk@& ekrk@firk dh fu;fer vk; dk L=ksr & thou firk dh fu;fer vk; dk L=ksr & thou firk dh fu;fer vk; dk L=ksr & thou firk dh fu;fer vk; dk L=ksr & thou 

esa csgrj volj & vuq'kkflr rjhds ls vo;Ld ds izxfr djus dk esa csgrj volj & vuq'kkflr rjhds ls vo;Ld ds izxfr djus dk esa csgrj volj & vuq'kkflr rjhds ls vo;Ld ds izxfr djus dk esa csgrj volj & vuq'kkflr rjhds ls vo;Ld ds izxfr djus dk 
volj & D;k ekrk@firk vo;Ld dh vfHkj{kk izkIr djus esa :fp volj & D;k ekrk@firk vo;Ld dh vfHkj{kk izkIr djus esa :fp volj & D;k ekrk@firk vo;Ld dh vfHkj{kk izkIr djus esa :fp volj & D;k ekrk@firk vo;Ld dh vfHkj{kk izkIr djus esa :fp 
j[krs gSa j[krs gSa j[krs gSa j[krs gSa –    uSlfxZd laj{kd dks izkFkfedrk AuSlfxZd laj{kd dks izkFkfedrk AuSlfxZd laj{kd dks izkFkfedrk AuSlfxZd laj{kd dks izkFkfedrk A    

Anand Kumar and anr. v. Lakhan  
  Judgment dated 16.11.2022 passed by the High Court of Madhya 

Pradesh (Gwalior Bench) in First Appeal No. 2526 of 2018, reported 

in 2023 (1) MPLJ 457 

Relevant extracts from the judgment: 

While approaching the dispute in respect of custody of child, relevant 

provisions under Hindu Minority & Guardianship Act, 1956 are also to be taken 

into consideration. As per Section 2 of Act of 1956, the provisions of this Act 
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shall be in addition to, and not, save as expressly provided, in derogation of, the 

Guardian and Wards Act, 1890. Section 6 of the Act of 1956 talks about Natural 

Guardians of a Hindu Minor. 

If the provisions of Act of 1890 and Act of 1956 are seen in juxtaposition 

then the conclusion appears is that the welfare of minor is paramount 

consideration while considering the custody, in appointment or declaration of a 

person as guardian of Hindu minor by a Court. 

The Hon’ble Supreme Court had the occasion to consider this aspect time 

and again and reiterated in following words in the matter of Tejaswini Guad and 

ors. v. Shekhar Jagdish Prasad Tewari and ors., (2019) 7 SCC 42: 

After referring to number of judgments and observing that while dealing 

with child custody cases, the paramount consideration should be the welfare of 

the child and due weight should be given to child’s ordinary comfort, 

contentment, health, education, intellectual development and favourable 

surroundings, in Nil Ratan Kunda v. Abhijit Kundu, (2008) 9 SCC 413, it was 

held as under:  

“In our judgment, the law relating to custody of a child is fairly 

well settled and it is this: in deciding a difficult and complex 

question as to the custody of a minor, a court of law should keep in 

mind the relevant statutes and the rights flowing there from. But 

such cases cannot be decided solely by interpreting legal 

provisions. It is a human problem and is required to be solved with 

human touch. A court while dealing with custody cases, is neither 

bound by statutes nor by strict rules of evidence or procedure nor 

by precedents. In selecting proper guardian of a minor, the 

paramount consideration should be the welfare and well-being of 

the child. In selecting a guardian, the court is exercising parens 

patriae jurisdiction and is expected, nay bound, to give due weight 

to a child’s ordinary comfort, contentment, health, education, 

intellectual development and favourable surroundings. But over 

and above physical comforts, moral and ethical values cannot be 

ignored. They are equally, or we may say, even more important, 

essential and indispensable considerations. If the minor is old 

enough to form an intelligent preference or judgment, the court 

must consider such preference as well, though the final decision 
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should rest with the court as to what is conducive to the welfare of 

the minor.” 

The above discussed legal position can be applied on the anvil of facts and 

circumstances of this case to reach to a just conclusion. In the case in hand, 

respondent / father is working as Constable in I.T.B.P., a paramilitary force and 

earning regular salary. Regular source of income guarantees a continuous flow of 

money, modest though, but certainly sufficient to look after the interest of child. 

Secondly, being a member of Indian Paramilitary Force, he leads a disciplined life 

and therefore, discipline would inculcate into the family set up and would help the 

minor to grow in disciplined manner which if compared to the life likely to be led 

with maternal grandparents then the difference would appear clearly. Thirdly, 

father has shown his keen interest to bring upon his child and take him under his 

supervision. Therefore, he moved the application before the trial Court and 

pursuing it here also. When both the parties were called by this Court and when 

father was asked about his position then he was very firm and interested in taking 

his child in his custody.  

Beside that, being employee of Central Paramilitary Force, minor will get 

better exposure in life and would have access to different regions and cultures and 

therefore, growth of his personality would be more prominent in guardianship of 

his father rather than in company of his maternal grandparents. 

Over and above, father as per Section 6 of Act of 1956, is Natural 

guardian of minor and since he is his biological father also, therefore, statute also 

favours the cause of respondent as father. 

•  

55. INDIAN PENAL CODE, 1860 – Sections 34 and 302 

  EVIDENCE ACT, 1872 – Sections 3 and 32 

(i) Oral dying declaration – On the day of occurrence, witness was 

working in his agricultural field – His presence in his field 

could be said to be natural – Oral dying declaration of the 

deceased made before witness – There is no good reason for 

witness to come before the trial court and depose falsely 

against the accused persons – Statement corroborated with the 

medical evidence on record – Such dying declaration can be 

relied upon. 

(ii) Examination of accused – Relevancy – In his statement 
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recorded u/s 313 of the Code, accused has not explained where 

he was between the incident and date of his arrest – This 

incriminating circumstance, if taken into consideration with 

other circumstances on record, is relevant.    

            Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 34 ,oa 302Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 34 ,oa 302Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 34 ,oa 302Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 34 ,oa 302    
        lk{; vf/kfu;e] 1872 & /kkjk,a 3 ,oa 32lk{; vf/kfu;e] 1872 & /kkjk,a 3 ,oa 32lk{; vf/kfu;e] 1872 & /kkjk,a 3 ,oa 32lk{; vf/kfu;e] 1872 & /kkjk,a 3 ,oa 32 

(i)  ekSf[kd e`R;qdkfyd dFku &ekSf[kd e`R;qdkfyd dFku &ekSf[kd e`R;qdkfyd dFku &ekSf[kd e`R;qdkfyd dFku &    ?kVuk ds fnu lk{kh viuh d`f"k Hkwfe ij ?kVuk ds fnu lk{kh viuh d`f"k Hkwfe ij ?kVuk ds fnu lk{kh viuh d`f"k Hkwfe ij ?kVuk ds fnu lk{kh viuh d`f"k Hkwfe ij 
dk;Z dj jgk Fkk & viuh Hkwfe ij mldh mifLFkfr dks LoHkkfod dgk dk;Z dj jgk Fkk & viuh Hkwfe ij mldh mifLFkfr dks LoHkkfod dgk dk;Z dj jgk Fkk & viuh Hkwfe ij mldh mifLFkfr dks LoHkkfod dgk dk;Z dj jgk Fkk & viuh Hkwfe ij mldh mifLFkfr dks LoHkkfod dgk 
tk ldrk gS & e`rd }kjk lk{kh ds le{k ekSf[kd e`R;qdkyhu dFku tk ldrk gS & e`rd }kjk lk{kh ds le{k ekSf[kd e`R;qdkyhu dFku tk ldrk gS & e`rd }kjk lk{kh ds le{k ekSf[kd e`R;qdkyhu dFku tk ldrk gS & e`rd }kjk lk{kh ds le{k ekSf[kd e`R;qdkyhu dFku 
fd;k x;k & lk{kh ds fy;s ,slk dksbZ leqfpr dkj.k ugha gS fd og fd;k x;k & lk{kh ds fy;s ,slk dksbZ leqfpr dkj.k ugha gS fd og fd;k x;k & lk{kh ds fy;s ,slk dksbZ leqfpr dkj.k ugha gS fd og fd;k x;k & lk{kh ds fy;s ,slk dksbZ leqfpr dkj.k ugha gS fd og 
U;k;ky; ds le{k vk;s vkSj vfHU;k;ky; ds le{k vk;s vkSj vfHU;k;ky; ds le{k vk;s vkSj vfHU;k;ky; ds le{k vk;s vkSj vfHk;qDrx.kksa ds fo:) feF;k dFku djs k;qDrx.kksa ds fo:) feF;k dFku djs k;qDrx.kksa ds fo:) feF;k dFku djs k;qDrx.kksa ds fo:) feF;k dFku djs 
& dFku vfHkys[k ij miyC/k fpfdRlh; lk{; ls lefFkZr gS & ekSf[kd & dFku vfHkys[k ij miyC/k fpfdRlh; lk{; ls lefFkZr gS & ekSf[kd & dFku vfHkys[k ij miyC/k fpfdRlh; lk{; ls lefFkZr gS & ekSf[kd & dFku vfHkys[k ij miyC/k fpfdRlh; lk{; ls lefFkZr gS & ekSf[kd 
e`R;qdkfyd dFku ij fo'okl fd;k e`R;qdkfyd dFku ij fo'okl fd;k e`R;qdkfyd dFku ij fo'okl fd;k e`R;qdkfyd dFku ij fo'okl fd;k tk ldrk gtk ldrk gtk ldrk gtk ldrk gSSSSAAAA 

(ii)  vfHk;qDr dk ijh{k.k &vfHk;qDr dk ijh{k.k &vfHk;qDr dk ijh{k.k &vfHk;qDr dk ijh{k.k &    lqlaxfrlqlaxfrlqlaxfrlqlaxfr    &&&&    /kkjk 313 n/kkjk 313 n/kkjk 313 n/kkjk 313 n----iziziziz----lalalala----    ds vUrxZr ds vUrxZr ds vUrxZr ds vUrxZr 
vfHkfyf[kr dFku esa vfHk;qDr us ;g Li"V ugha fd;k fd og ?kVuk vfHkfyf[kr dFku esa vfHk;qDr us ;g Li"V ugha fd;k fd og ?kVuk vfHkfyf[kr dFku esa vfHk;qDr us ;g Li"V ugha fd;k fd og ?kVuk vfHkfyf[kr dFku esa vfHk;qDr us ;g Li"V ugha fd;k fd og ?kVuk 
vkSj fxjQ~rkjh fnukad ds e/; dgka Fkk & ;fn bl vfHk'kalh ifjfLFkfr vkSj fxjQ~rkjh fnukad ds e/; dgka Fkk & ;fn bl vfHk'kalh ifjfLFkfr vkSj fxjQ~rkjh fnukad ds e/; dgka Fkk & ;fn bl vfHk'kalh ifjfLFkfr vkSj fxjQ~rkjh fnukad ds e/; dgka Fkk & ;fn bl vfHk'kalh ifjfLFkfr 
dks vfHkys[k ij miyC/k vU; ifjfLFkfrdks vfHkys[k ij miyC/k vU; ifjfLFkfrdks vfHkys[k ij miyC/k vU; ifjfLFkfrdks vfHkys[k ij miyC/k vU; ifjfLFkfr;ksa;ksa;ksa;ksa    ds lkFk fopkj esa fy;k tk,ds lkFk fopkj esa fy;k tk,ds lkFk fopkj esa fy;k tk,ds lkFk fopkj esa fy;k tk,    
rksrksrksrks    lqlaxr gksxhAlqlaxr gksxhAlqlaxr gksxhAlqlaxr gksxhA    

Kamal Khudal v. State of Assam 

  Judgment dated 14.07.2022 passed by the Supreme Court in Criminal 

Appeal No. 470 of 2015, reported in AIR 2022 SC 3341 

Relevant extracts from the judgment:  

  In our view, the oral evidence of the PW-2, namely, Hanu Khetrapal is 

quite natural. On the day of occurrence, he was working in his agricultural field. 

His presence in his field could be said to be natural. There is no good reason for 

Hanu Khetrapal (PW-2) to come before the trial court and depose falsely against 

the accused persons. It is not even the case of the accused appellant herein that 

Hanu Khetrapal (PW-2) had some axe to grind against him, including the other 

co-accused and, therefore, fabricated the entire story of an oral dying declaration. 

Besides the same, the oral dying declaration of the deceased made before Hanu 

Khetrapal (PW-2) stands corroborated with the medical evidence on record. 

We also take notice of the fact that the appellant herein came to be 

arrested on 23rd of July, 2007, that is, almost after about 8 days from the date of 

incident. He was absconding. He was not available at his house. The appellant 
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accused in his further statement recorded under Section 313 of the CrPC has not 

explained where he was between 15.07.2007 and 23.07.2007, that is, till the date 

of his arrest. This is one another incriminating circumstance and, if taken into 

consideration with the other circumstances on record, would bear some relevance 

while deciding the guilt of the accused. 

•  

56.    INDIAN PENAL CODE, 1860 – Sections 201, 302 and 376  

CRIMINAL PROCEDURE CODE, 1973 – Sections 432, 433 and 

433A 

EVIDENCE ACT, 1872 – Sections 3, 27 and 106 

(i)  Circumstantial evidence – Last seen theory – Mother and aunt 

of deceased saw the appellant taking the victim with him – 

Appellant was a neighbour and a person of same community, 

there could be no reason to suspect the intent of appellant – 

Five golden principles, named as panchsheel of proving a case 

based upon circumstantial evidence, reiterated.  

(ii)  Recovery of dead body – At the instance of appellant, clearly 

proved by witness – Irregularities in preparation of memo by 

IO, not material to falsify the factum of information – 

Incriminating part of accused statement made to police – 

Extent of admission under section 27. 

(iii)  Death penalty – Permissibility – In case where conviction is 

based on circumstantial evidence, capital punishment can 

indeed be awarded.  

Hkkjrh; n.M lafgrk] 1860 & /kkjk,a Hkkjrh; n.M lafgrk] 1860 & /kkjk,a Hkkjrh; n.M lafgrk] 1860 & /kkjk,a Hkkjrh; n.M lafgrk] 1860 & /kkjk,a     201]201]201]201]    302 302 302 302 ,oa,oa,oa,oa    376376376376        
n.M izfØ;k lafgrk] n.M izfØ;k lafgrk] n.M izfØ;k lafgrk] n.M izfØ;k lafgrk] 1973 & /kkjk,a 432] 433 ,oa 433d1973 & /kkjk,a 432] 433 ,oa 433d1973 & /kkjk,a 432] 433 ,oa 433d1973 & /kkjk,a 432] 433 ,oa 433d    
lk{; vf/kfu;lk{; vf/kfu;lk{; vf/kfu;lk{; vf/kfu;e] 1872 & /kkjk,a 3] 27 ,oa 106e] 1872 & /kkjk,a 3] 27 ,oa 106e] 1872 & /kkjk,a 3] 27 ,oa 106e] 1872 & /kkjk,a 3] 27 ,oa 106    
¼¼¼¼i½ ½ ½ ½     ifjfLFkfrtU; lk{; & vafre ckj lkFk ns[ks tkus dk fl)kar & e`frdk ifjfLFkfrtU; lk{; & vafre ckj lkFk ns[ks tkus dk fl)kar & e`frdk ifjfLFkfrtU; lk{; & vafre ckj lkFk ns[ks tkus dk fl)kar & e`frdk ifjfLFkfrtU; lk{; & vafre ckj lkFk ns[ks tkus dk fl)kar & e`frdk 

dh dh dh dh ekekekek ¡¡ ¡¡    rFkk pkph }kjk vihykFkhZ dks e`frdk ds lkFk ys tkrs gq;s ns[kk rFkk pkph }kjk vihykFkhZ dks e`frdk ds lkFk ys tkrs gq;s ns[kk rFkk pkph }kjk vihykFkhZ dks e`frdk ds lkFk ys tkrs gq;s ns[kk rFkk pkph }kjk vihykFkhZ dks e`frdk ds lkFk ys tkrs gq;s ns[kk 
&&&&    vihykFkhZ iM+kslh Fkk vkSj ,d gh tkfr dk O;fDr] mlds vk'k; ij vihykFkhZ iM+kslh Fkk vkSj ,d gh tkfr dk O;fDr] mlds vk'k; ij vihykFkhZ iM+kslh Fkk vkSj ,d gh tkfr dk O;fDr] mlds vk'k; ij vihykFkhZ iM+kslh Fkk vkSj ,d gh tkfr dk O;fDr] mlds vk'k; ij 
'kadk O;Dr fd;s tkus dk dksbZ 'kadk O;Dr fd;s tkus dk dksbZ 'kadk O;Dr fd;s tkus dk dksbZ 'kadk O;Dr fd;s tkus dk dksbZ dkj.kdkj.kdkj.kdkj.k    ugha & ifjfLFkfrtU; lk{; ds ugha & ifjfLFkfrtU; lk{; ds ugha & ifjfLFkfrtU; lk{; ds ugha & ifjfLFkfrtU; lk{; ds 
ekeys dks ekeys dks ekeys dks ekeys dks izekf.krizekf.krizekf.krizekf.kr    djus okys djus okys djus okys djus okys     ikikikik ¡p ¡p ¡p ¡p Lof.kZe fl)kar ftUgsa iap'khy dgk Lof.kZe fl)kar ftUgsa iap'khy dgk Lof.kZe fl)kar ftUgsa iap'khy dgk Lof.kZe fl)kar ftUgsa iap'khy dgk 
tkrk gS] nksgjk;s x;sAtkrk gS] nksgjk;s x;sAtkrk gS] nksgjk;s x;sAtkrk gS] nksgjk;s x;sA    

¼¼¼¼ii½ ½ ½ ½     'ko dh cjkenxh & lk{'ko dh cjkenxh & lk{'ko dh cjkenxh & lk{'ko dh cjkenxh & lk{khxkhxkhxkhx.k.k.k.k    }kjk vihykFkhZ dh }kjk vihykFkhZ dh }kjk vihykFkhZ dh }kjk vihykFkhZ dh fu'kfu'kfu'kfu'kkkkknsgh nsgh nsgh nsgh ls cjken ls cjken ls cjken ls cjken 
fd;k tkuk Li"Vr% izekf.kr & vuqla/kku vf/kdkjh }kjk fd;k tkuk Li"Vr% izekf.kr & vuqla/kku vf/kdkjh }kjk fd;k tkuk Li"Vr% izekf.kr & vuqla/kku vf/kdkjh }kjk fd;k tkuk Li"Vr% izekf.kr & vuqla/kku vf/kdkjh }kjk iapukekiapukekiapukekiapukek    rS;kj rS;kj rS;kj rS;kj 
djus esa dkfjr vfu;ferrk] dks lwpuk ds djus esa dkfjr vfu;ferrk] dks lwpuk ds djus esa dkfjr vfu;ferrk] dks lwpuk ds djus esa dkfjr vfu;ferrk] dks lwpuk ds vkSfpR;vkSfpR;vkSfpR;vkSfpR;    dks xyr lkfcr dks xyr lkfcr dks xyr lkfcr dks xyr lkfcr 
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djus ds fy;s djus ds fy;s djus ds fy;s djus ds fy;s dkjddkjddkjddkjd    ughughughughaa aa    ekuk tk ldrk & vihykFkhZ }kjk vijk/k esaekuk tk ldrk & vihykFkhZ }kjk vijk/k esaekuk tk ldrk & vihykFkhZ }kjk vijk/k esaekuk tk ldrk & vihykFkhZ }kjk vijk/k esa    
lafyIr djus okyslafyIr djus okyslafyIr djus okyslafyIr djus okys    /kkjk 27 ds/kkjk 27 ds/kkjk 27 ds/kkjk 27 ds    dFku dh LohdkjksDrh dh lhekdFku dh LohdkjksDrh dh lhekdFku dh LohdkjksDrh dh lhekdFku dh LohdkjksDrh dh lhekAAAA    

    ¼¼¼¼iii½ ½ ½ ½     e`R;q n.M & e`R;q n.M & e`R;q n.M & e`R;q n.M & vuqvuqvuqvuqKs;Ks;Ks;Ks;rkrkrkrk    & ifjfLFkfrtU; lk{; ds & ifjfLFkfrtU; lk{; ds & ifjfLFkfrtU; lk{; ds & ifjfLFkfrtU; lk{; ds vk/kkj ij gqbZ vk/kkj ij gqbZ vk/kkj ij gqbZ vk/kkj ij gqbZ 
nks’knks’knks’knks’kflflflfl))))hhhh    esa Hkh e`R;qn.M esa Hkh e`R;qn.M esa Hkh e`R;qn.M esa Hkh e`R;qn.M vf/kjksfir vf/kjksfir vf/kjksfir vf/kjksfir fd;k tk ldrk gSA fd;k tk ldrk gSA fd;k tk ldrk gSA fd;k tk ldrk gSA     

Pappu v. State of Uttar Pradesh  
Judgment dated 09.02.2022 passed by the Supreme Court in Criminal 

Appeal No. 1097 of 2018, reported in (2022) 10 SCC 321 (Three Judge 

Bench) 

Relevant extracts from the judgment: 

  It is hardly a matter of doubt or debate that when ‘last seen’ evidence is 

cogent and trustworthy which establishes that the deceased was lastly seen alive 

in the company of the accused; and is coupled with the evidence of discovery of 

the dead body of deceased at a far away and lonely place on the information 

furnished by the accused, the burden is on the accused to explain his whereabouts 

after he was last seen with the deceased and to show if, and when, the deceased 

parted with his company as also the reason for his knowledge about the location 

of the dead body. The appellant has undoubtedly failed to discharge this burden. 

Applying the principles enunciated in the case of State of Rajasthan v. Kashi 

Ram, (2006) 12 SCC 254, we have no hesitation in endorsing the view of the 

High Court that the appellant having been seen last with the deceased, the burden 

was upon him to prove as to what happened thereafter, since those facts were 

within his special knowledge. For the appellant having failed to do so, it is 

inevitable to hold that he failed to discharge the burden cast upon him by Section 

106 of the Evidence Act. This circumstance, therefore, provides another strong 

link in the chain of circumstances against the appellant. 

In the case of Inspector of Police v. John David, (2011) 5 SCC 506 relied 

upon by the learned counsel for the respondent, this Court has reiterated the 

principle that when there is a recovery of an object of crime on the basis of 

information given by the accused which provides a link in the chain of 

circumstances, such information leading to discovery is admissible. It has also 

been held that minor loopholes and irregularities in investigating process cannot 

form the crux of the case on which the accused can rely upon to prove his 

innocence, when there is strong circumstantial evidence deduced from the 

investigation which logically and rationally point towards the guilt of the accused. 

  In Ravishankar v. State of M.P., (2019) 9 SCC 689, a 3-Judge Bench of 

this Court re-affirmed the conviction of the appellant of the offences of 
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kidnapping, rape, and resultant death of a 13-year-old girl and destruction of 

evidence. The case had been that of circumstantial evidence and on the question 

of sentence, this Court examined as to whether death sentence was justified. 

Though this Court made it clear that even in the case where conviction is based on 

circumstantial evidence, capital punishment could indeed be awarded but then, 

proceeded to observe that this Court had been increasingly applying the theory of 

‘residual doubt’, which effectively create a higher standard of proof over and 

above the “beyond reasonable doubt” standard used at the stage of conviction, as 

a safeguard against routine capital sentencing, keeping in mind the irreversibility 

of death. Applying this theory and indicating certain ‘residual doubts’, it was held 

that the said case fell short of ‘rarest of rare’ case. In that case too, the Court 

commuted the death sentence into one of life for the remainder of the natural life. 

  The Court also examined the theory of ‘residual doubt’; and after a survey 

of the decisions of this Court and those of the U.S. Supreme Court, observed as 

under:  

“These features are only illustrative to say that the theory of “residual 

doubt” that got developed was a result of peculiarity in the process 

adopted. Even then, what is material to note is that the theory has 

consistently been rejected by the US Supreme Court and as stated 

Franklin v. Lynaugh, 1988 SCC Online US SC 138 O'Connor, J.: 

“Nothing in our cases mandated the imposition of this heightened 

burden of proof at capital sentencing.” 

•  

57.   INDIAN PENAL CODE, 1860 – Section 302 

 Murder – Original informant was not examined – Recovery of the 

weapon used was not proved – Held, there can be conviction on the 

basis of the deposition of the sole eye-witness – Recovery of the 

weapon used in the commission of offence is not a sine qua non to 

convict the accused – Acquittal set aside. 

Hkkjrh; n.M lafgrk] 1860 & /kkjk 302Hkkjrh; n.M lafgrk] 1860 & /kkjk 302Hkkjrh; n.M lafgrk] 1860 & /kkjk 302Hkkjrh; n.M lafgrk] 1860 & /kkjk 302    
gR;k & ewy lwpukdrkZ gR;k & ewy lwpukdrkZ gR;k & ewy lwpukdrkZ gR;k & ewy lwpukdrkZ dk ijh{k.kdk ijh{k.kdk ijh{k.kdk ijh{k.k    ugha fd;k x;kugha fd;k x;kugha fd;k x;kugha fd;k x;k    & ?kVuk esa iz;qDr vk;q/k & ?kVuk esa iz;qDr vk;q/k & ?kVuk esa iz;qDr vk;q/k & ?kVuk esa iz;qDr vk;q/k 
dh dh dh dh tCtCtCtCrhrhrhrh    izekf.kr ugha & vfHkfu/kkZfjr] ,dek= p{kqn'khZ lk{kh dh lk{; ds izekf.kr ugha & vfHkfu/kkZfjr] ,dek= p{kqn'khZ lk{kh dh lk{; ds izekf.kr ugha & vfHkfu/kkZfjr] ,dek= p{kqn'khZ lk{kh dh lk{; ds izekf.kr ugha & vfHkfu/kkZfjr] ,dek= p{kqn'khZ lk{kh dh lk{; ds 
vk/kkj ij Hkh nks"kfl)h dvk/kkj ij Hkh nks"kfl)h dvk/kkj ij Hkh nks"kfl)h dvk/kkj ij Hkh nks"kfl)h dh tk ldrh gS h tk ldrh gS h tk ldrh gS h tk ldrh gS & ?kVuk esa iz;qDr vk;q/k dh & ?kVuk esa iz;qDr vk;q/k dh & ?kVuk esa iz;qDr vk;q/k dh & ?kVuk esa iz;qDr vk;q/k dh tCtCtCtCrrrrhhhh    
vfHk;qDr dh nks"kfl)h gsrq vifjgk;Z ughaa gS & nks"keqfDr dks vikLr fd;k vfHk;qDr dh nks"kfl)h gsrq vifjgk;Z ughaa gS & nks"keqfDr dks vikLr fd;k vfHk;qDr dh nks"kfl)h gsrq vifjgk;Z ughaa gS & nks"keqfDr dks vikLr fd;k vfHk;qDr dh nks"kfl)h gsrq vifjgk;Z ughaa gS & nks"keqfDr dks vikLr fd;k 
x;kAx;kAx;kAx;kA        
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State through the Inspector of Police v. Laly @ 

Manikandan and anr.  
Judgment dated 14.10.2022 passed by the Supreme Court in Criminal 

Appeal No. 1750 of 2022, reported in 2022 (4) Crimes 493 (SC) 

Relevant extracts from the judgment: 

  The submission on behalf of the accused that as the original informant – 

Mahendran has not been examined and that the other independent witnesses have 

not been examined and that the recovery of the weapon has not been proved and 

that there is a serious doubt about the timing and place of the incident, the accused 

are to be acquitted cannot be accepted. Merely because the original complainant is 

not examined cannot be a ground to discard the deposition of PW1. As observed 

hereinabove, PW1 is the eye witness to the occurrence at both the places. 

Similarly, assuming that the recovery of the weapon used is not established or 

proved also cannot be a ground to acquit the accused when there is a direct 

evidence of the eye witness. Recovery of the weapon used in the commission of 

the offence is not a sine qua non to convict the accused. If there is a direct 

evidence in the form of eye witness, even in the absence of recovery of weapon, 

the accused can be convicted. Similarly, even in the case of some contradictions 

with respect to timing of lodging the FIR/complaint cannot be a ground to acquit 

the accused when the prosecution case is based upon the deposition of eye 

witness. 

 As observed hereinabove, PW1 is an eye witness. He has fully supported 

the case of the prosecution. As per settled position of law, there can be a 

conviction on the basis of the deposition of the sole eye witness, if the said 

witness is found to be trustworthy and/or reliable. As observed hereinabove, there 

is no reason to doubt the credibility and/or reliability of PW1. Therefore, it will be 

safe to convict the accused on the sole reliance of deposition of PW1. 

•  

58. INDIAN PENAL CODE, 1860 – Section 302 

 EVIDENCE ACT, 1872 – Section 3 

(i) Non-recovery of weapon – Effect – When there is ample ocular 

evidence corroborated by medical evidence, mere non-recovery 

of weapon from the accused would not materially affect the 

case of the prosecution. 
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(ii) Contradiction, when material – If the testimony of an eye 

witness is otherwise found trustworthy and reliable, the same 

cannot be disbelieved  merely on the basis of normal or natural 

contradiction in their testimony. 

Hkkjrh; n.M lafgrk] 1860 & /kkjk 302Hkkjrh; n.M lafgrk] 1860 & /kkjk 302Hkkjrh; n.M lafgrk] 1860 & /kkjk 302Hkkjrh; n.M lafgrk] 1860 & /kkjk 302    
Lkk{; vf/kfu;e] 1872 & /kkjk 3Lkk{; vf/kfu;e] 1872 & /kkjk 3Lkk{; vf/kfu;e] 1872 & /kkjk 3Lkk{; vf/kfu;e] 1872 & /kkjk 3 
(i)  gfFk;kj dk gfFk;kj dk gfFk;kj dk gfFk;kj dk cjkencjkencjkencjken    u gksuk & izHkko & tgka ;Fks"V ekSf[kd lu gksuk & izHkko & tgka ;Fks"V ekSf[kd lu gksuk & izHkko & tgka ;Fks"V ekSf[kd lu gksuk & izHkko & tgka ;Fks"V ekSf[kd lk{; k{; k{; k{; 

fpfdRlh; lk{; ls lefFkZr gksfpfdRlh; lk{; ls lefFkZr gksfpfdRlh; lk{; ls lefFkZr gksfpfdRlh; lk{; ls lefFkZr gks    ogk¡ogk¡ogk¡ogk¡    dsoy vfHk;qDr ls gfFk;kj dh dsoy vfHk;qDr ls gfFk;kj dh dsoy vfHk;qDr ls gfFk;kj dh dsoy vfHk;qDr ls gfFk;kj dh 
ccccjjjjkenxh u gksuk vfHk;kstu ds izdj.k dks kenxh u gksuk vfHk;kstu ds izdj.k dks kenxh u gksuk vfHk;kstu ds izdj.k dks kenxh u gksuk vfHk;kstu ds izdj.k dks rkfRod :i ls izHkkfor ugha rkfRod :i ls izHkkfor ugha rkfRod :i ls izHkkfor ugha rkfRod :i ls izHkkfor ugha 
djsxhAdjsxhAdjsxhAdjsxhA 

(ii)  fojks/kkHkkl dc rkfRod gS & ;fn izR;{kn'khZ lk{kh ds dFku vU;Fkk n`<+ fojks/kkHkkl dc rkfRod gS & ;fn izR;{kn'khZ lk{kh ds dFku vU;Fkk n`<+ fojks/kkHkkl dc rkfRod gS & ;fn izR;{kn'khZ lk{kh ds dFku vU;Fkk n`<+ fojks/kkHkkl dc rkfRod gS & ;fn izR;{kn'khZ lk{kh ds dFku vU;Fkk n`<+ 
,oa fo'oluh; gksa rc ,sls dFkuksa dks dsoy bl vk/kkj ij fd mldh ,oa fo'oluh; gksa rc ,sls dFkuksa dks dsoy bl vk/kkj ij fd mldh ,oa fo'oluh; gksa rc ,sls dFkuksa dks dsoy bl vk/kkj ij fd mldh ,oa fo'oluh; gksa rc ,sls dFkuksa dks dsoy bl vk/kkj ij fd mldh 
lk{; esa lkekU; vFkok LoHkkfod fojks/kkHkkl gS] vfo'olk{; esa lkekU; vFkok LoHkkfod fojks/kkHkkl gS] vfo'olk{; esa lkekU; vFkok LoHkkfod fojks/kkHkkl gS] vfo'olk{; esa lkekU; vFkok LoHkkfod fojks/kkHkkl gS] vfo'olllluh; ugha ekuk uh; ugha ekuk uh; ugha ekuk uh; ugha ekuk 
tk ldrkAtk ldrkAtk ldrkAtk ldrkA     

Mekala Sivaiah v. State of Andhra Pradesh 
 Judgment dated 15.07.2022 passed by the Supreme Court in Criminal 

Appeal No. 2016 of 2013, reported in AIR 2022 SC 3378 

Relevant extracts from the judgment: 

  The facts and evidence in present case has been squarely analyzed by both 

Trial Court as well the High Court and the same can be summarized as follows: 

i.  The prosecution has discharged its duties in proving the guilt of the 

appellant for the offence under Section 302 IPC beyond reasonable doubt. 

ii.  When there is ample ocular evidence corroborated by medical evidence, 

mere non-recovery of weapon from the appellant would not materially 

affect the case of the prosecution. 

iii.  If the testimony of an eye witness is otherwise found trustworthy and 

reliable, the same cannot be disbelieved and rejected merely because 

certain insignificant, normal or natural contradictions have appeared into 

his testimony. 

•  

59. INDIAN PENAL CODE, 1860 – Section 302 

 EVIDENCE ACT, 1872 – Sections 24 and 27 

 CRIMINAL PROCEDURE CODE, 1973 – Section 313 
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 LEGAL SERVICES AUTHORITIES ACT, 1987 – Section 9 

(i) Circumstantial evidence – Accused convicted for committing 

crime of murder – Tests to apply for conviction on the basis of 

circumstantial evidence – Enumerated. 

(ii) Disclosure statement – Weapon of offence and blood stained 

clothes were allegedly recovered at the instance of accused – 

Investigating officer did not mention the exact words uttered 

by the accused in his oral evidence – Disclosure statement was 

not accepted. 

(iii) Extra-judicial confession – Accused allegedly made an extra-

judicial confession that he had brutally killed his wife – Extra-

judicial confession can be relied only when it passes the test of 

credibility. 

(iv) Motive – Chain of circumstantial evidence snapped – 

Disclosure statement was not relied – Consideration of other 

circumstances such as, motive not necessary 

(v) Accused examination – Accused allegedly offered false 

explanation – Conditions to use explanation as an additional 

link laid down.  

(vi) Injury – Accused had injuries at the time of arrest – It is the 

duty of prosecution to explain such injury – Failure to explain 

indicates innocence of accused.  

(vii) Legal aid – Accused was provided with legal aid – Cross- 

examination was found to be below average – It is the duty of 

court to ensure that an accused put on a criminal trial is 

effectively represented by a defence counsel.  

Hkkjrh; n.M lafgrk] 1860 & /kkjk 302Hkkjrh; n.M lafgrk] 1860 & /kkjk 302Hkkjrh; n.M lafgrk] 1860 & /kkjk 302Hkkjrh; n.M lafgrk] 1860 & /kkjk 302    
lk{; vf/kfu;e] 1872 & /kkjk,a 24 ,oa 27lk{; vf/kfu;e] 1872 & /kkjk,a 24 ,oa 27lk{; vf/kfu;e] 1872 & /kkjk,a 24 ,oa 27lk{; vf/kfu;e] 1872 & /kkjk,a 24 ,oa 27    
n.M izfØn.M izfØn.M izfØn.M izfØ;k lafgrk] 1973 & /kkjk 313;k lafgrk] 1973 & /kkjk 313;k lafgrk] 1973 & /kkjk 313;k lafgrk] 1973 & /kkjk 313    
fof/kd fof/kd fof/kd fof/kd lslslslsokokokok    izkf/kdj.k vf/kfu;e] 1987 & /kkjk 9izkf/kdj.k vf/kfu;e] 1987 & /kkjk 9izkf/kdj.k vf/kfu;e] 1987 & /kkjk 9izkf/kdj.k vf/kfu;e] 1987 & /kkjk 9    
¼¼¼¼i½½½½    ifjfLFkfrtU; lk{; & vfHk;qDr dks ifjfLFkfrtU; lk{; & vfHk;qDr dks ifjfLFkfrtU; lk{; & vfHk;qDr dks ifjfLFkfrtU; lk{; & vfHk;qDr dks gR;k dk vijk/k dkfjr djus ds gR;k dk vijk/k dkfjr djus ds gR;k dk vijk/k dkfjr djus ds gR;k dk vijk/k dkfjr djus ds 

fy,fy,fy,fy,    nks"kfl) fd;k x;k & ifjfLFkfrtU; lk{; ds vk/kkj ij nks"kfl) nks"kfl) fd;k x;k & ifjfLFkfrtU; lk{; ds vk/kkj ij nks"kfl) nks"kfl) fd;k x;k & ifjfLFkfrtU; lk{; ds vk/kkj ij nks"kfl) nks"kfl) fd;k x;k & ifjfLFkfrtU; lk{; ds vk/kkj ij nks"kfl) 
ffffd;s tkus gsrq d;s tkus gsrq d;s tkus gsrq d;s tkus gsrq ijh{k.kijh{k.kijh{k.kijh{k.k    dh fof/kdh fof/kdh fof/kdh fof/k    izfrikfnrizfrikfnrizfrikfnrizfrikfnrAAAA    

¼¼¼¼ii½½½½    izdVhdj.k dFku & vijk/k esa iz;qDr vkizdVhdj.k dFku & vijk/k esa iz;qDr vkizdVhdj.k dFku & vijk/k esa iz;qDr vkizdVhdj.k dFku & vijk/k esa iz;qDr vk;q/k;q/k;q/k;q/k    ,oa jDr ls lus diM+s ,oa jDr ls lus diM+s ,oa jDr ls lus diM+s ,oa jDr ls lus diM+s 
vfHk;qvfHk;qvfHk;qvfHk;qDr ds izdVhdj.k ds vk/kkj ij Dr ds izdVhdj.k ds vk/kkj ij Dr ds izdVhdj.k ds vk/kkj ij Dr ds izdVhdj.k ds vk/kkj ij dfFkrdfFkrdfFkrdfFkr    :i ls tIr fd;s x;s & :i ls tIr fd;s x;s & :i ls tIr fd;s x;s & :i ls tIr fd;s x;s & 
vuqla/kku vf/kdkjh us viuh ekSf[kd lk{; esa vfHk;qDr }kjk cksys x;s vuqla/kku vf/kdkjh us viuh ekSf[kd lk{; esa vfHk;qDr }kjk cksys x;s vuqla/kku vf/kdkjh us viuh ekSf[kd lk{; esa vfHk;qDr }kjk cksys x;s vuqla/kku vf/kdkjh us viuh ekSf[kd lk{; esa vfHk;qDr }kjk cksys x;s 
,dne lVhd ,dne lVhd ,dne lVhd ,dne lVhd 'kCnksa dks ugha crk;k & izdVhdj.k 'kCnksa dks ugha crk;k & izdVhdj.k 'kCnksa dks ugha crk;k & izdVhdj.k 'kCnksa dks ugha crk;k & izdVhdj.k dFku xzkg~; ughadFku xzkg~; ughadFku xzkg~; ughadFku xzkg~; ughaA A A A     
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¼¼¼¼iii½½½½    U;kf;dsRrj laLohd`fr & vfHk;qDr usU;kf;dsRrj laLohd`fr & vfHk;qDr usU;kf;dsRrj laLohd`fr & vfHk;qDr usU;kf;dsRrj laLohd`fr & vfHk;qDr us    dfFkrdfFkrdfFkrdfFkr    :i ls :i ls :i ls :i ls U;kf;dsRrjU;kf;dsRrjU;kf;dsRrjU;kf;dsRrj    
laLohd`frlaLohd`frlaLohd`frlaLohd`fr    nh dh mlus viuh ifRu nh dh mlus viuh ifRu nh dh mlus viuh ifRu nh dh mlus viuh ifRu dhdhdhdh        funZ;rkfunZ;rkfunZ;rkfunZ;rk    iwoZd gR;k dh Fkh & iwoZd gR;k dh Fkh & iwoZd gR;k dh Fkh & iwoZd gR;k dh Fkh & 
U;kf;dsRrj laLohd`fr ij rHkh U;kf;dsRrj laLohd`fr ij rHkh U;kf;dsRrj laLohd`fr ij rHkh U;kf;dsRrj laLohd`fr ij rHkh fo'okl fd;k tk ldrk gS tc og fo'okl fd;k tk ldrk gS tc og fo'okl fd;k tk ldrk gS tc og fo'okl fd;k tk ldrk gS tc og 
fo”fo”fo”fo”oluh;rk oluh;rk oluh;rk oluh;rk dh dlkSVhdh dlkSVhdh dlkSVhdh dlkSVh    ij [kij [kij [kij [kjhjhjhjh    mrjsA mrjsA mrjsA mrjsA     

¼¼¼¼iv½½½½    gsrqdgsrqdgsrqdgsrqd    & ifjfLFkfrtU; lk{; dh J`a[kyk u"V gks xbZ && ifjfLFkfrtU; lk{; dh J`a[kyk u"V gks xbZ && ifjfLFkfrtU; lk{; dh J`a[kyk u"V gks xbZ && ifjfLFkfrtU; lk{; dh J`a[kyk u"V gks xbZ &    izdVhdj.k izdVhdj.k izdVhdj.k izdVhdj.k 
dFku ij Hkh vfo'okl fd;k x;k & vU; rF;ksa tSls dh dFku ij Hkh vfo'okl fd;k x;k & vU; rF;ksa tSls dh dFku ij Hkh vfo'okl fd;k x;k & vU; rF;ksa tSls dh dFku ij Hkh vfo'okl fd;k x;k & vU; rF;ksa tSls dh gsrqgsrqgsrqgsrq    ij fopkj ij fopkj ij fopkj ij fopkj 
vko';d ughaA vko';d ughaA vko';d ughaA vko';d ughaA     

¼¼¼¼v½½½½    vfHk;qDr vfHk;qDr vfHk;qDr vfHk;qDr iiiijjjjhhhh{k.{k.{k.{k.k & vfHk;qDr us dfFkr :i ls vlR; Li"Vhdj.k fn;k k & vfHk;qDr us dfFkr :i ls vlR; Li"Vhdj.k fn;k k & vfHk;qDr us dfFkr :i ls vlR; Li"Vhdj.k fn;k k & vfHk;qDr us dfFkr :i ls vlR; Li"Vhdj.k fn;k 
& ,sls Li"Vhdj.k dks vfrfjDr dM+h ds :i esa iz;ksx gsrq 'krZsa & ,sls Li"Vhdj.k dks vfrfjDr dM+h ds :i esa iz;ksx gsrq 'krZsa & ,sls Li"Vhdj.k dks vfrfjDr dM+h ds :i esa iz;ksx gsrq 'krZsa & ,sls Li"Vhdj.k dks vfrfjDr dM+h ds :i esa iz;ksx gsrq 'krZsa 
izfrikfnr dh xbZaA izfrikfnr dh xbZaA izfrikfnr dh xbZaA izfrikfnr dh xbZaA     

¼¼¼¼vi½½½½    migfr & migfr & migfr & migfr & vfHk;qDr dh fxj¶rkjh ds le; mlds 'kjhj ij migfr vfHk;qDr dh fxj¶rkjh ds le; mlds 'kjhj ij migfr vfHk;qDr dh fxj¶rkjh ds le; mlds 'kjhj ij migfr vfHk;qDr dh fxj¶rkjh ds le; mlds 'kjhj ij migfr 
dkfjr Fkh & vfHk;kstu dk ;g drZO; gS fd og ,slh migfr dk dkfjr Fkh & vfHk;kstu dk ;g drZO; gS fd og ,slh migfr dk dkfjr Fkh & vfHk;kstu dk ;g drZO; gS fd og ,slh migfr dk dkfjr Fkh & vfHk;kstu dk ;g drZO; gS fd og ,slh migfr dk 
Li"Vhdj.k nsa & Li"VhLi"Vhdj.k nsa & Li"VhLi"Vhdj.k nsa & Li"VhLi"Vhdj.k nsa & Li"Vhdj.k uk nsuk vfHk;qDr dj.k uk nsuk vfHk;qDr dj.k uk nsuk vfHk;qDr dj.k uk nsuk vfHk;qDr ds funksZ"k gksusds funksZ"k gksusds funksZ"k gksusds funksZ"k gksus    dh vdh vdh vdh vksj ksj ksj ksj 
bafxr djrk gSAbafxr djrk gSAbafxr djrk gSAbafxr djrk gSA    

¼¼¼¼vii½½½½    fof/kd lgk;rk & vfHk;qDr dks fof/kd lgk;rk iznk; dh xbZ Fkh &fof/kd lgk;rk & vfHk;qDr dks fof/kd lgk;rk iznk; dh xbZ Fkh &fof/kd lgk;rk & vfHk;qDr dks fof/kd lgk;rk iznk; dh xbZ Fkh &fof/kd lgk;rk & vfHk;qDr dks fof/kd lgk;rk iznk; dh xbZ Fkh &    
izfrijh{k.k vkSlr ls de gksuk ik;k x;k & U;k;ky; dk ;g drZO; gS izfrijh{k.k vkSlr ls de gksuk ik;k x;k & U;k;ky; dk ;g drZO; gS izfrijh{k.k vkSlr ls de gksuk ik;k x;k & U;k;ky; dk ;g drZO; gS izfrijh{k.k vkSlr ls de gksuk ik;k x;k & U;k;ky; dk ;g drZO; gS 
fd og lqfuf'pr djs fdfd og lqfuf'pr djs fdfd og lqfuf'pr djs fdfd og lqfuf'pr djs fd    ,d vfHk;qDr ftls vkijkf/kd fopkj.k esa ,d vfHk;qDr ftls vkijkf/kd fopkj.k esa ,d vfHk;qDr ftls vkijkf/kd fopkj.k esa ,d vfHk;qDr ftls vkijkf/kd fopkj.k esa 
yk;k x;k yk;k x;k yk;k x;k yk;k x;k gS] gS] gS] gS] dks dks dks dks fopkj.k ds nkSjku izHkko”kfopkj.k ds nkSjku izHkko”kfopkj.k ds nkSjku izHkko”kfopkj.k ds nkSjku izHkko”khy :i ls cpko vf/koDrk hy :i ls cpko vf/koDrk hy :i ls cpko vf/koDrk hy :i ls cpko vf/koDrk 
}kjk vfHk;qDr dk izfrfuf/kRo fd;k tk,A    }kjk vfHk;qDr dk izfrfuf/kRo fd;k tk,A    }kjk vfHk;qDr dk izfrfuf/kRo fd;k tk,A    }kjk vfHk;qDr dk izfrfuf/kRo fd;k tk,A        

   Ramanand @ Nandlal Bharti v. State of Uttar Pradesh   
 Judgment dated 13.10.2022 passed by the Supreme Court in Criminal 

Appeal No. 64 of 2022, reported in 2022 (4) Crimes 580 (SC) 

Relevant extracts from the judgment: 

  Although there can be no straight jacket formula for appreciation of 

circumstantial evidence, yet to convict an accused on the basis of circumstantial 

evidence, the Court must follow certain tests which are broadly as follows: 

(i) Circumstances from which an inference of guilt is sought to be drawn 

must be cogently and firmly established; 

(ii) Those circumstances must be of a definite tendency unerringly pointing 

towards guilt of the accused and must be conclusive in nature; 

(iii) The circumstances, if taken cumulatively, should form a chain so complete 

that there is no escape from the conclusion that within all human 

probability the crime was committed by the accused and none else; and 

(iv) The circumstantial evidence in order to sustain conviction must be 

complete and incapable of explanation of any other hypothesis than that of 
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the guilt of the accused but should be inconsistent with his innocence. In 

other words, the circumstances should exclude every possible hypothesis 

except the one to be proved. 

  When the accused while in custody makes such statement before the two 

independent witnesses (panch witnesses) the exact statement or rather the exact 

words uttered by the accused should be incorporated in the first part of the 

panchnama that the investigating officer may draw in accordance with law. This 

first part of the panchnama for the purpose of Section 27 of the Evidence Act is 

always drawn at the police station in the presence of the independent witnesses so 

as to lend credence that a particular statement was made by the accused 

expressing his willingness on his own free will and volition to point out the place 

where the weapon of offence or any other article used in the commission of the 

offence had been hidden. Once the first part of the panchnama is completed 

thereafter the police party along with the accused and the two independent 

witnesses (panch witnesses) would proceed to the particular place as may be led 

by the accused. If from that particular place anything like the weapon of offence 

or blood stained clothes or any other article is discovered then that part of the 

entire process would form the second part of the panchnama. This is how the law 

expects the investigating officer to draw the discovery panchnama as 

contemplated under Section 27 of the Evidence Act. If we read the entire oral 

evidence of the investigating officer then it is clear that the same is deficient in all 

the aforesaid relevant aspects of the matter. 

An extra – judicial confession, if voluntary and true and made in a fit state 

of mind, can be relied upon by the Court. The confession will have to be proved 

like any other fact. The value of the evidence as to confession, like any other 

evidence, depends upon the veracity of the witness to whom it has been made. 

The value of the evidence as to the confession depends on the reliability of the 

witness who gives the evidence. It is not open to any Court to start with a 

presumption that extra judicial confession is a weak type of evidence. It would 

depend on the nature of the circumstances, the time when the confession was 

made and the credibility of the witnesses who speak to such a confession. Such a 

confession can be relied upon and conviction can be founded thereon if the 

evidence about the confession comes from the mouth of witnesses who appear to 

be unbiased, not even remotely inimical to the accused, and in respect of whom 

nothing is brought out which may tend to indicate that he may have a motive for 

attributing an untruthful statement to the accused, the words spoken to by the 

witness are clear, unambiguous and unmistakably convey that the accused is the 
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perpetrator of the crime and nothing is omitted by the witness which may militate 

against it. After subjecting the evidence of the witness to a rigorous test on the 

touchstone of credibility, the extra judicial confession can be accepted and can be 

the basis of a conviction if it passes the test of credibility. 

Even if it is believed that the accused appellant had a motive to commit 

the crime, the same may be an important circumstance in a case based on 

circumstantial evidence but cannot take the place as a conclusive proof that the 

person concerned was the author of the crime. One could even say that the 

presence of motive in the facts and circumstances of the case creates a strong 

suspicion against the accused appellant but suspicion, howsoever strong, cannot 

be a substitute for proof of the guilt of the accused beyond reasonable doubt. 

The fact that we have ruled out the circumstances relating to the making of 

an extra judicial confession and the discovery of the weapon of offence as not 

having been established, the chain of circumstantial evidence snaps so badly that 

to consider any other circumstance, even like motive, would not be necessary. 

Before a false explanation can be used as an additional link, the following 

essential conditions must be satisfied: 

(i) Various links in the chain of evidence led by the prosecution have been 

satisfactorily proved. 

(ii) Such circumstances points to the guilt of the accused as reasonable 

defence. 

(iii) The circumstance is in proximity to the time and situation. 

In Mohar Rai and Bharath Rai v. State of Bihar, AIR 1968 SC 1281 it is 

made clear that failure of the prosecution to offer any explanation regarding the 

injuries found on the accused may show that the evidence related to the incident is 

not true, or at any rate, not wholly true. Likewise in Lakshmi Singh and ors v. 

State of Bihar, (1976) 4 SCC 394, it is observed that any non-explanation of the 

injuries on the accused by the prosecution may affect the prosecution case. But 

such a non-explanation may assume greater importance where the defence gives a 

version which competes in probability with that of the prosecution. But where the 

evidence is clear, cogent and creditworthy and where the court can distinguish the 

truth from falsehood, the mere fact that the injuries are not explained by the 

prosecution cannot itself be a sole basis to reject such evidence, and consequently 

the whole case. Much depends on the facts and circumstances of each case. These 

aspects were highlighted by this Court in Vijay Singh v. State of U.P., (1990) 

CriLJ 1510.  
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It is by far now well-settled for a legal proposition that it is the duty of the 

court to see and ensure that an accused put on a criminal trial is effectively 

represented by a defence counsel, and in the event on account of indigence, 

poverty or illiteracy or any other disabling factor, he is not able to engage a 

counsel of his choice, it becomes the duty of the court to provide him appropriate 

and meaningful legal aid at the State expense. What is meant by the duty of the 

State to ensure a fair defence to an accused is not the employment of a defence 

counsel for namesake. It has to be the provision of a counsel who defends the 

accused diligently to the best of his abilities. While the quality of the defence or 

the caliber of the counsel would not militate against the guarantee to a fair trial 

sanctioned by Articles 21 and 22 resply of the Constitution, a threshold level of 

competence and due diligence in the discharge of his duties as a defence counsel 

would certainly be the constitutional guaranteed expectation. The presence of 

counsel on record means effective, genuine and faithful presence and not a mere 

farcical, sham or a virtual presence that is illusory, if not fraudulent. 

•  

60. INTERPRETATION OF STATUTES: 

NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES ACT, 

1985 – Sections 2 (xvii) (a) and 15  

(i) Seizure – Once it is established that the seized ‘poppy straw’ 

tests positive for the contents of ‘morphine’ and ‘meconic 

acid’, no other test would be necessary for establishing the 

guilt of the accused. 

(ii) Interpretation of statutes – While interpreting a statute, the 

court has to prefer an interpretation which advances the 

purpose of the statute.  

lafof/k;ksa dk fuoZpu%lafof/k;ksa dk fuoZpu%lafof/k;ksa dk fuoZpu%lafof/k;ksa dk fuoZpu%    
Lokid vkS"kf/k ,oa eu%izHkkoh inkFkZ vf/kfu;e] 1985 & /kkjk,a 2 Lokid vkS"kf/k ,oa eu%izHkkoh inkFkZ vf/kfu;e] 1985 & /kkjk,a 2 Lokid vkS"kf/k ,oa eu%izHkkoh inkFkZ vf/kfu;e] 1985 & /kkjk,a 2 Lokid vkS"kf/k ,oa eu%izHkkoh inkFkZ vf/kfu;e] 1985 & /kkjk,a 2 (xvii)(dddd) 

,oa 15,oa 15,oa 15,oa 15    
¼¼¼¼i½½½½    ttttCrhCrhCrhCrh    & ,d ckj ;g fu/kkZfjr gks tkrk gS fd & ,d ckj ;g fu/kkZfjr gks tkrk gS fd & ,d ckj ;g fu/kkZfjr gks tkrk gS fd & ,d ckj ;g fu/kkZfjr gks tkrk gS fd     tCr”tCr”tCr”tCr”kqnkkqnkkqnkkqnk    ^ikWih LVªkŴ  esa  ^ikWih LVªkŴ  esa  ^ikWih LVªkŴ  esa  ^ikWih LVªkŴ  esa  

^ekWQhZu^ ,oa ^esdksfud ,flM^ dh varoZLrq fufgr gS rks vfHk;qDr ds ^ekWQhZu^ ,oa ^esdksfud ,flM^ dh varoZLrq fufgr gS rks vfHk;qDr ds ^ekWQhZu^ ,oa ^esdksfud ,flM^ dh varoZLrq fufgr gS rks vfHk;qDr ds ^ekWQhZu^ ,oa ^esdksfud ,flM^ dh varoZLrq fufgr gS rks vfHk;qDr ds 
nks"kfl)h ds fu/kkZj.k gsrq vU; fdlh ijh{k.k dh vkonks"kfl)h ds fu/kkZj.k gsrq vU; fdlh ijh{k.k dh vkonks"kfl)h ds fu/kkZj.k gsrq vU; fdlh ijh{k.k dh vkonks"kfl)h ds fu/kkZj.k gsrq vU; fdlh ijh{k.k dh vko””””;drk ugha gSA ;drk ugha gSA ;drk ugha gSA ;drk ugha gSA     

¼¼¼¼ii½½½½    lafof/k;ksa dk fuoZpu & fdlh Hkh izko/kku ds fulafof/k;ksa dk fuoZpu & fdlh Hkh izko/kku ds fulafof/k;ksa dk fuoZpu & fdlh Hkh izko/kku ds fulafof/k;ksa dk fuoZpu & fdlh Hkh izko/kku ds fuoZpu ds le; U;k;ky; oZpu ds le; U;k;ky; oZpu ds le; U;k;ky; oZpu ds le; U;k;ky; 
dks ,slh O;k[;k dks iz/kkurk nsuk pkfg, tks fd lafof/k ds mn~ns'; dks dks ,slh O;k[;k dks iz/kkurk nsuk pkfg, tks fd lafof/k ds mn~ns'; dks dks ,slh O;k[;k dks iz/kkurk nsuk pkfg, tks fd lafof/k ds mn~ns'; dks dks ,slh O;k[;k dks iz/kkurk nsuk pkfg, tks fd lafof/k ds mn~ns'; dks 
vxzsf"kr djsA vxzsf"kr djsA vxzsf"kr djsA vxzsf"kr djsA     
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State of Himachal Pradesh v. Nirmal Kaur @ Nimmo and 

ors. 
Judgment dated 20.10.2022 passed by the Supreme Court in Criminal 

Appeal No. 956 of 2012, reported in 2022 (4) Crimes 527 (SC) 

Relevant extracts from the judgment: 

  Recently, a three-Judges Bench of this Court in the case of Hira Singh 

and anr v. Union of India and anr., (2020) 20 SCC 272 while answering a 

reference with regard to the correctness of the view taken by this Court in the case 

of E. Micheal Raj v. Narcotics Control Bureau, (2008) 5 SCC 161 to the effect 

that, when any narcotic drug or psychotropic substance is found mixed with one 

or more neutral substance for the purpose of imposition of punishment, it is the 

content of narcotic drug or psychotropic substance which would be taken into 

consideration, the Court held thus: 

“In Directorate of Enforcement v. Deepak Mahajan (1994) 3 SCC 

440, it is observed by this Court that every law is designed to further 

ends of justice but not to frustrate on the mere technicalities. It 

is further observed that though the intention of the Court is only to 

expound the law and not to legislate, nonetheless the legislature cannot 

be asked to sit to resolve the difficulties in the implementation of its 

intention and the spirit of the law. It is the duty of the Court to mould 

or creatively interpret the legislation by liberally interpreting the 

statute. In the said decision this Court has also quoted (at SCC pp. 

453-54, para 25) the following passage in Maxwell on Interpretation of 

Statutes, 10th Edn. p. 229: 

“Where the language of a statute, in its ordinary meaning and 

grammatical construction, leads to a manifest contradiction of 

the apparent purpose of the enactment, or to some 

inconvenience or absurdity, hardship or injustice, presumably 

not intended, a construction may be put upon it which modifies 

the meaning of the words, and even the structure of the 

sentence. … Where the main object and intention of a statute 

are clear, it must not be reduced to a nullity by the draftsman's 

unskilfulness or ignorance of the law, except in a case of 

necessity, or the absolute intractability of the language used.”  

 It could thus be seen that it is more than a settled principle of law that, 

while interpreting the provisions of the statute, the court has to prefer an 

interpretation which advances the purpose of the statute. 
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 In the result, we hold that, once a Chemical Examiner establishes that the 

seized ‘poppy straw’ indicates a positive test for the contents of ‘morphine’ and 

‘meconic acid’, it is sufficient to establish that it is covered by sub- clause (a) of 

Clause (xvii) of Section 2 of the 1985 Act and no further test would be necessary 

for establishing that the seized material is a part of ‘papaver somniferum L’. In 

other words, once it is established that the seized ‘poppy straw’ tests positive for 

the contents of ‘morphine’ and ‘meconic acid’, no other test would be necessary 

for bringing home the guilt of the accused under the provisions of Section 15 of 

the 1985 Act. 

•  

61. LAND ACQUISITION ACT, 1894 – Section 23 

(i)  Ready Reckoner – Purpose – For the calculation of stamp duty 

– Cannot be the basis for determination of compensation. 

(ii) Determination of compensation – Factors to be considered – 

There cannot be a uniform market value of the land for the 

purpose of determination of the compensation for the land – 

The market value of different lands vary from place to place 

and it depends upon various factors. 

Hkwfe vf/kxzg.k vf/kfu;e] 1894 & /kkjk 23Hkwfe vf/kxzg.k vf/kfu;e] 1894 & /kkjk 23Hkwfe vf/kxzg.k vf/kfu;e] 1894 & /kkjk 23Hkwfe vf/kxzg.k vf/kfu;e] 1894 & /kkjk 23 
(i)  rS;kj lax.kd & iz;kstu & LVkEi 'kqYd ds vkadyu ds fy, &  rS;kj lax.kd & iz;kstu & LVkEi 'kqYd ds vkadyu ds fy, &  rS;kj lax.kd & iz;kstu & LVkEi 'kqYd ds vkadyu ds fy, &  rS;kj lax.kd & iz;kstu & LVkEi 'kqYd ds vkadyu ds fy, &  

izfrdj ds fu/kkZj.k ds fy, vk/kkj ugha ekuk tk ldrkAizfrdj ds fu/kkZj.k ds fy, vk/kkj ugha ekuk tk ldrkAizfrdj ds fu/kkZj.k ds fy, vk/kkj ugha ekuk tk ldrkAizfrdj ds fu/kkZj.k ds fy, vk/kkj ugha ekuk tk ldrkA 
(ii)  izfrdj dk izfrdj dk izfrdj dk izfrdj dk fu/kkZj.k & fopkfu/kkZj.k & fopkfu/kkZj.k & fopkfu/kkZj.k & fopkj esa fy;sj esa fy;sj esa fy;sj esa fy;s    tkus okys dkjd & Hkwfe ds laca/k tkus okys dkjd & Hkwfe ds laca/k tkus okys dkjd & Hkwfe ds laca/k tkus okys dkjd & Hkwfe ds laca/k 

esa izfrdj dk fu/kkZj.k djus ds vk'k; ls ,d leku cktkj ewY; ugha esa izfrdj dk fu/kkZj.k djus ds vk'k; ls ,d leku cktkj ewY; ugha esa izfrdj dk fu/kkZj.k djus ds vk'k; ls ,d leku cktkj ewY; ugha esa izfrdj dk fu/kkZj.k djus ds vk'k; ls ,d leku cktkj ewY; ugha 
gks ldrk & fofHkUu Hkwfe;ksa dk cktkj ewY; LFkku ds vuqlkj ifjofrZr gks ldrk & fofHkUu Hkwfe;ksa dk cktkj ewY; LFkku ds vuqlkj ifjofrZr gks ldrk & fofHkUu Hkwfe;ksa dk cktkj ewY; LFkku ds vuqlkj ifjofrZr gks ldrk & fofHkUu Hkwfe;ksa dk cktkj ewY; LFkku ds vuqlkj ifjofrZr 
gksrk gS vkSj tks fofHkUu dkjdksa ij fuHkZj gksrk gSAgksrk gS vkSj tks fofHkUu dkjdksa ij fuHkZj gksrk gSAgksrk gS vkSj tks fofHkUu dkjdksa ij fuHkZj gksrk gSAgksrk gS vkSj tks fofHkUu dkjdksa ij fuHkZj gksrk gSA    

        Bharat Sanchar Nigam Limited v. M/s. Nemichand 

Damodardas and anr. 
 Judgment dated 11.07.2022 passed by the Supreme Court in Civil 

Appeal No. 3478 of 2022, reported in AIR 2022 SC 3458 

Relevant extracts from the judgment: 

  We are in complete agreement with the view taken in the case of Jawajee 

Nagnathan v. Revenue Divisional Officer, Adilabad, A.P. and ors., (1994) 4 

SCC 595 and Lal Chand v. Unior of India and onr., AIR 2010 SC 170 that the 

prices mentioned in the Ready Reckoner for the purpose of calculation of the 
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stamp duty, which are fixed for the entire area, cannot be the basis for 

determination of the compensation under the Land Acquisition Act. 

  Why the prices mentioned in the Ready Reckoner, which is basically for 

the purpose of collecting proper stamp duty and registration charges shall not be 

the basis for determination of the compensation for the lands acquired under the 

Land Acquisition Act is required to be considered from another angle also. It 

cannot be disputed that the rates mentioned in the Ready Reckoner are for the 

lands of the entire area and the uniform rates are determined with respect to 

different lands. 

•  

62. LIMITATION ACT, 1963 – Sections 5, 12 and 14 

(i) Conduct of party – Lacks due diligence and was negligent &&&& 

Not entitled to condonation of delay u/s 5 of the Act and 

exclusion of time spent in wrong forum u/s 14 of the Act – 

Principle reiterated.  

(ii) No appeal in the eyes of law – Unless delay in filing appeal is 

condoned.  

(iii) Exclusion of time u/s 14 of the Act rejected – Condonation of 

delay u/s 5 of the Act – Not permissible on same set of facts. 

ifjlhek vf/kfu;e] 1963 & /kkjk,a 5] 12 ,oa 14ifjlhek vf/kfu;e] 1963 & /kkjk,a 5] 12 ,oa 14ifjlhek vf/kfu;e] 1963 & /kkjk,a 5] 12 ,oa 14ifjlhek vf/kfu;e] 1963 & /kkjk,a 5] 12 ,oa 14 

(i) i{kdkj dk vkpj.k i{kdkj dk vkpj.k i{kdkj dk vkpj.k i{kdkj dk vkpj.k – lE;d rRijrklE;d rRijrklE;d rRijrklE;d rRijrk    dk vHkko rFkk ykijokgdk vHkko rFkk ykijokgdk vHkko rFkk ykijokgdk vHkko rFkk ykijokghhhh    & & & & 
vf/kfu;e dh /kkjk 5 ds v/khu vf/kfu;e dh /kkjk 5 ds v/khu vf/kfu;e dh /kkjk 5 ds v/khu vf/kfu;e dh /kkjk 5 ds v/khu foyac ls {kekfoyac ls {kekfoyac ls {kekfoyac ls {kek    ,oa xyr ea,oa xyr ea,oa xyr ea,oa xyr eap ij O;rhr p ij O;rhr p ij O;rhr p ij O;rhr 
fd;k x;k le; /kkjk fd;k x;k le; /kkjk fd;k x;k le; /kkjk fd;k x;k le; /kkjk 14 ds v/khu le; ds viotZu dk vf/kdkjh ugha 14 ds v/khu le; ds viotZu dk vf/kdkjh ugha 14 ds v/khu le; ds viotZu dk vf/kdkjh ugha 14 ds v/khu le; ds viotZu dk vf/kdkjh ugha 
& fl)akr nksgjk;k x;kA & fl)akr nksgjk;k x;kA & fl)akr nksgjk;k x;kA & fl)akr nksgjk;k x;kA  

(ii) vihy izLrqr djus esa gqvk foyac {kek vihy izLrqr djus esa gqvk foyac {kek vihy izLrqr djus esa gqvk foyac {kek vihy izLrqr djus esa gqvk foyac {kek u fd;s tkus rdu fd;s tkus rdu fd;s tkus rdu fd;s tkus rd    fof/kd fof/kd fof/kd fof/kd n`nǹ`n`f"Vf"Vf"Vf"V    esa esa esa esa 
vihy dk vfLrRo ugha A  vihy dk vfLrRo ugha A  vihy dk vfLrRo ugha A  vihy dk vfLrRo ugha A      

(iii) vf/kfu;e dh /kkjk 14 ds v/khu le; dk viotZu fujLr & vf/kfu;e dh /kkjk 14 ds v/khu le; dk viotZu fujLr & vf/kfu;e dh /kkjk 14 ds v/khu le; dk viotZu fujLr & vf/kfu;e dh /kkjk 14 ds v/khu le; dk viotZu fujLr & vf/kfu;e vf/kfu;e vf/kfu;e vf/kfu;e 
dh /kkjk 5 ds v/khu foyac {kek djukdh /kkjk 5 ds v/khu foyac {kek djukdh /kkjk 5 ds v/khu foyac {kek djukdh /kkjk 5 ds v/khu foyac {kek djuk    & mUgha rF;ksa ij & mUgha rF;ksa ij & mUgha rF;ksa ij & mUgha rF;ksa ij vuqKkr ughavuqKkr ughavuqKkr ughavuqKkr ughaAAAA    

 Ku. Mangla Deshore v. Mst. Krishna Bai (dead) by LRs.   

A. Madhusudan and ors. 
  Judgment dated 14.07.2022 passed by the High Court of Madhya 

Pradesh in Second Appeal No. 743 of 2000, reported in 2023 (1) MPLJ 

330 
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Relevant extracts from the judgment: 

 As has been held by Hon’ble Apex Court in the case of Ramji Pandey and 

ors. v. Swaran Kali, AIR 2011 SC 489, as the conduct of respondents throughout 

lacks due diligence and was also negligent, they would not be entitled to benefit 

of condonation of delay under section 5 of the Limitation Act and time spent in 

wrong forum cannot be excluded and delay cannot be condoned. 

  It is well settled that unless the delay in filing of appeal is condoned, there 

is no appeal in the eyes of law. If the matter is considered from this angle, then on 

the date of passing of the impugned judgment dated 18.02.2000, there was no 

appeal in the eyes of law. In my considered opinion after condoning the delay of a 

long period under Order 41 Rule 3A CPC, it was the duty of first appellate court 

to admit the appeal as provided under Rule 11 and then to hear the final 

arguments as provided under Rule 12 of Order 41 CPC, but nothing was followed 

by learned first appellate court and on the same date appeal was allowed just 

contrary to law settled by Full Bench of this Court in the case of Maniram and 

ors. v. Mst. Fuleshwar and ors., 1996 MPLJ 764 (FB). 

 However, after recording negative findings on the same set of facts with 

regard to Section 14 of the Limitation Act there was no occasion available with 

the first appellate court to consider the question of condonation of delay again on 

same set of facts in view of Section 5 of the Limitation Act. As the delay in filing 

the first appeal was not condonable, therefore there was no question of deciding 

the appeal on merits. Accordingly, the impugned judgment and decree deserves to 

be and is hereby set aside and the judgment and decree passed by learned trial 

court is restored. 

•  

63. LIMITATION ACT, 1963 – Section 14 

(i) Condonation of delay u/s 5 of the Act and exclusion of time u/s 

14 of the Act – Cannot be equated.  

(ii) Period once excluded u/s 14 of the Act – Cannot be counted for 

purpose of computing the period for condonation of delay u/s 5 

of the Act. 

ifjlhek vf/kfu;e] 1963 & /kkjk 14ifjlhek vf/kfu;e] 1963 & /kkjk 14ifjlhek vf/kfu;e] 1963 & /kkjk 14ifjlhek vf/kfu;e] 1963 & /kkjk 14 

(i) vf/kfu;e dh /kkjk 5 ds v/khu vf/kfu;e dh /kkjk 5 ds v/khu vf/kfu;e dh /kkjk 5 ds v/khu vf/kfu;e dh /kkjk 5 ds v/khu foyac ls NwV foyac ls NwV foyac ls NwV foyac ls NwV rFkk vf/kfu;e dh /kkjk rFkk vf/kfu;e dh /kkjk rFkk vf/kfu;e dh /kkjk rFkk vf/kfu;e dh /kkjk 
14 ds v/khu le; dk vi14 ds v/khu le; dk vi14 ds v/khu le; dk vi14 ds v/khu le; dk viotZu & ,dotZu & ,dotZu & ,dotZu & ,d    leku ugha ekus tk ldrsleku ugha ekus tk ldrsleku ugha ekus tk ldrsleku ugha ekus tk ldrsA A A A  
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(ii) vf/kfu;e dh /kkjk 14 ds vf/kfu;e dh /kkjk 14 ds vf/kfu;e dh /kkjk 14 ds vf/kfu;e dh /kkjk 14 ds varxZr ,d ckj varxZr ,d ckj varxZr ,d ckj varxZr ,d ckj vioftZr le; & vioftZr le; & vioftZr le; & vioftZr le; & vf/kfu;e vf/kfu;e vf/kfu;e vf/kfu;e 
dh /kkjk 5 ds v/khu foyac ds {kek djus dh vof/k dh x.kuk gsrq dh /kkjk 5 ds v/khu foyac ds {kek djus dh vof/k dh x.kuk gsrq dh /kkjk 5 ds v/khu foyac ds {kek djus dh vof/k dh x.kuk gsrq dh /kkjk 5 ds v/khu foyac ds {kek djus dh vof/k dh x.kuk gsrq 
fopkj esa ugha fy;k tk ldrkAfopkj esa ugha fy;k tk ldrkAfopkj esa ugha fy;k tk ldrkAfopkj esa ugha fy;k tk ldrkA 

 Laxmi Srinivasa R and P Boiled Rice Mill v. State of A.P. 

and anr. 
  Order dated 14.11.2022 passed by the Supreme Court in Special 

Leave Petition (C)  No. 11225 of 2022, reported in 2023 (1) MPLJ 410 

(SC) 

Relevant extracts from the order: 

  It is an accepted position that the appellant had filed a writ petition before 

the High Court on 24.02.2018, which was not entertained vide the order dated 

07.03.2018 on the ground that the appellant should approach the Appellate 

Authority. The appellant is entitled to ask for exclusion of the said period in terms 

of Section 14 of the Limitation Act, 1963. Exclusion of time is different, and 

cannot be equated with condonation of delay. The period once excluded, cannot 

be counted for the purpose of computing the period for which delay can be 

condoned. Of course for exclusion of time under Section 14 of the Limitation Act, 

1963, the conditions stipulated in Section 14 have to be satisfied.  

[See – Consolidated Engineering Enterprises v. Principal Secretary, Irrigation 

Department and ors., (2008) 7 SCC 169  and  Kalpraj Dharamshi and anr. v. 

Kotak Investment Advisors Limited and anr., (2021) 10 SCC 401] 

•  

64.  MOTOR VEHICLES ACT, 1988 – Section 166 

  Compensation – Permanent disability – Amputation of right arm –  

The fact that applicant was serving and his salary was 1000 USD, the 

loss of income should be taken at least ` ` ` ` 30,000/- per month. 

eksVj ;ku vf/kfu;e] 1988 & /kkjk 166eksVj ;ku vf/kfu;e] 1988 & /kkjk 166eksVj ;ku vf/kfu;e] 1988 & /kkjk 166eksVj ;ku vf/kfu;e] 1988 & /kkjk 166 

izfrdj & LFkk;h fu;ksZX;rk izfrdj & LFkk;h fu;ksZX;rk izfrdj & LFkk;h fu;ksZX;rk izfrdj & LFkk;h fu;ksZX;rk & & & & nkfguhnkfguhnkfguhnkfguh    Hkqtk dk foPNsnu & bl rF; dks ns[krs Hkqtk dk foPNsnu & bl rF; dks ns[krs Hkqtk dk foPNsnu & bl rF; dks ns[krs Hkqtk dk foPNsnu & bl rF; dks ns[krs 
gq, fd vkosnd lsok eas Fkk vkSj mldk osru gq, fd vkosnd lsok eas Fkk vkSj mldk osru gq, fd vkosnd lsok eas Fkk vkSj mldk osru gq, fd vkosnd lsok eas Fkk vkSj mldk osru 1000 ;w;w;w;w----,l,l,l,l----MhMhMhMh----    Fkk] rc vk; dh Fkk] rc vk; dh Fkk] rc vk; dh Fkk] rc vk; dh 
gkfu de ls de 30000 :i;s izfrekg yh tkuh pkfg,A gkfu de ls de 30000 :i;s izfrekg yh tkuh pkfg,A gkfu de ls de 30000 :i;s izfrekg yh tkuh pkfg,A gkfu de ls de 30000 :i;s izfrekg yh tkuh pkfg,A  

 Ramesh v. Karan Singh and anr. 
  Judgment dated 16.09.2022 passed by the Supreme Court in Civil 

Appeal No. 6365 of 2022, reported in 2022 ACJ 2658 

•  
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*65. MOTOR VEHICLES ACT, 1988 – Section 166 

  Contributory negligence – Proof – Neither allegation about 

contributory negligence in written statement nor any evidence was 

produced – Tribunal erred in holding that accident occurred as a 

partial negligence of deceased. 

eksVj ;ku vf/kfu;e] 1988 & eksVj ;ku vf/kfu;e] 1988 & eksVj ;ku vf/kfu;e] 1988 & eksVj ;ku vf/kfu;e] 1988 & /kkjk  166/kkjk  166/kkjk  166/kkjk  166 

 ;ksxnk;h mis{kk & izek.k & fy;ksxnk;h mis{kk & izek.k & fy;ksxnk;h mis{kk & izek.k & fy;ksxnk;h mis{kk & izek.k & fyffff[kr dFku esa ;ksxnk;h mis{kk ds fo"k; esa u rks [kr dFku esa ;ksxnk;h mis{kk ds fo"k; esa u rks [kr dFku esa ;ksxnk;h mis{kk ds fo"k; esa u rks [kr dFku esa ;ksxnk;h mis{kk ds fo"k; esa u rks 
dksbZ vfHkdFku fd;k x;k vkSj u gh dksbZ lk{; izLrqr dh xbZ & vf/kdj.k dh dksbZ vfHkdFku fd;k x;k vkSj u gh dksbZ lk{; izLrqr dh xbZ & vf/kdj.k dh dksbZ vfHkdFku fd;k x;k vkSj u gh dksbZ lk{; izLrqr dh xbZ & vf/kdj.k dh dksbZ vfHkdFku fd;k x;k vkSj u gh dksbZ lk{; izLrqr dh xbZ & vf/kdj.k dh 
;g vo/kkj.kk fd nq?kZVuk e`rd dh vkaf'k;g vo/kkj.kk fd nq?kZVuk e`rd dh vkaf'k;g vo/kkj.kk fd nq?kZVuk e`rd dh vkaf'k;g vo/kkj.kk fd nq?kZVuk e`rd dh vkaf'kd mis{kk ls dkfjr gqbZ] xyr Fkhd mis{kk ls dkfjr gqbZ] xyr Fkhd mis{kk ls dkfjr gqbZ] xyr Fkhd mis{kk ls dkfjr gqbZ] xyr FkhA A A A  

 Awdhesh Kumari and ors. v. Harishchandra and ors. 
  Judgment dated 31.03.2022 passed by the High Court of Madhya 

Pradesh (Gwalior Bench) in Miscellaneous Appeal No. 1121 of 2015, 

reported in 2022 ACJ 2440 

•  

66. MOTOR VEHICLES ACT, 1988 – Sections 166 and 168  

(i)  Accident caused by harvester No. 4598 – No need to register 

harvester – Registration No. 4598 identifies the tractor on 

which harvester was mounted – Tractor properly implicated in 

the case – Insurance Company liable to pay compensation. 

(ii)  Harvester mounted on Tractor – Harvester not included in 

schedule – Additional premium not required – Additional 

premium is payable in case of trailers mentioned in schedule of 

trailers. 

eksVj ;ku vf/kfu;e] 1988 & /kkjk,a 166 ,oa 168eksVj ;ku vf/kfu;e] 1988 & /kkjk,a 166 ,oa 168eksVj ;ku vf/kfu;e] 1988 & /kkjk,a 166 ,oa 168eksVj ;ku vf/kfu;e] 1988 & /kkjk,a 166 ,oa 168 

(i) gkjosLVj Øekad 4598 ls nq?kZVuk dkfjr &gkjosLVj Øekad 4598 ls nq?kZVuk dkfjr &gkjosLVj Øekad 4598 ls nq?kZVuk dkfjr &gkjosLVj Øekad 4598 ls nq?kZVuk dkfjr &    gkjosLVj dk iath;u gkjosLVj dk iath;u gkjosLVj dk iath;u gkjosLVj dk iath;u 
vko”vko”vko”vko”;d;d;d;d    ugha & iath;u Øekad 4598 ls VsªDVj dh igpku iq"V gksrh ugha & iath;u Øekad 4598 ls VsªDVj dh igpku iq"V gksrh ugha & iath;u Øekad 4598 ls VsªDVj dh igpku iq"V gksrh ugha & iath;u Øekad 4598 ls VsªDVj dh igpku iq"V gksrh 
gS] ftlls gkjosLVj tqM+k gS & VsªDVj dks ekeys esa mfpr vkfyIr fd;k gS] ftlls gkjosLVj tqM+k gS & VsªDVj dks ekeys esa mfpr vkfyIr fd;k gS] ftlls gkjosLVj tqM+k gS & VsªDVj dks ekeys esa mfpr vkfyIr fd;k gS] ftlls gkjosLVj tqM+k gS & VsªDVj dks ekeys esa mfpr vkfyIr fd;k 
x;k & chek daiuh izfrdj ds Hkqxrku gsrq nkf;Rok/khuA x;k & chek daiuh izfrdj ds Hkqxrku gsrq nkf;Rok/khuA x;k & chek daiuh izfrdj ds Hkqxrku gsrq nkf;Rok/khuA x;k & chek daiuh izfrdj ds Hkqxrku gsrq nkf;Rok/khuA  

(ii) VªsDVj ls tqM+k gqvk gkjosLVj & gkjosLVj vuqlwpVªsDVj ls tqM+k gqvk gkjosLVj & gkjosLVj vuqlwpVªsDVj ls tqM+k gqvk gkjosLVj & gkjosLVj vuqlwpVªsDVj ls tqM+k gqvk gkjosLVj & gkjosLVj vuqlwph esa lfEefyr ugha & h esa lfEefyr ugha & h esa lfEefyr ugha & h esa lfEefyr ugha & 
vfrfjDr izhfe;e vfrfjDr izhfe;e vfrfjDr izhfe;e vfrfjDr izhfe;e vko”vko”vko”vko”;d;d;d;d    ugha & Vsªyjksa dh vuqlwph esa of.kZr Vsªyjksa ugha & Vsªyjksa dh vuqlwph esa of.kZr Vsªyjksa ugha & Vsªyjksa dh vuqlwph esa of.kZr Vsªyjksa ugha & Vsªyjksa dh vuqlwph esa of.kZr Vsªyjksa 
ds  ekeys esa vfrfjDr izhfe;e Hkqxrku ;ksX; Ads  ekeys esa vfrfjDr izhfe;e Hkqxrku ;ksX; Ads  ekeys esa vfrfjDr izhfe;e Hkqxrku ;ksX; Ads  ekeys esa vfrfjDr izhfe;e Hkqxrku ;ksX; A    

 Manager, Magma HDI General Insurance Co. Ltd, Kolkata 

v. Puja Bhalavi and ors. 
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  Order dated 10.11.2022 passed by the High Court of Madhya Pradesh 

in Miscellaneous Appeal No. 2054 of 2017, reported in 2023 (1) MPLJ 

454 

Relevant extracts from the order: 

There is identification of the tractor and its owner in the dehati nalishi 

itself, therefore, contention of the learned counsel for the Insurance Company that 

tractor has been falsely implicated is not made out. Once it is mentioned on the 

date of accident itself that harvester caused accident and number is mentioned as 

4598, name of the owner is mentioned, then admittedly when harvester is not 

required to be registered separately registration No.4598 is that of the tractor on 

which harvester was mounted and not of the harvester. 

It is clear that additional premium is payable in respect of any trailer 

mentioned in schedule of trailers. Insurance Company has though mentioned 

threshing machines, drums, bailing machines, trusses and tiers, but has not 

mentioned harvester to be included in the schedule of trailers and therefore, 

harvester being not a trailer mentioned in the schedule no additional premium will 

be payable in terms of India Motor Tariff (IMT). 48.  

•  

67. MOTOR VEHICLES ACT, 1988 – Sections 166 and 168 

(i) Motor accident case – Determination of compensation – 

Income Tax Return (ITR) being statutory document, may be 

considered for computation of annual income.    

(ii) The Act being a beneficial legislation, concept of ‘just and fair’ 

compensation should be of paramount importance. 

(iii) Calculation of ‘just and fair’ compensation – Explained.  

eksVj ;ku vf/kfu;e] 1988 & /kkjk,a 166 ,oa 168eksVj ;ku vf/kfu;e] 1988 & /kkjk,a 166 ,oa 168eksVj ;ku vf/kfu;e] 1988 & /kkjk,a 166 ,oa 168eksVj ;ku vf/kfu;e] 1988 & /kkjk,a 166 ,oa 168 

(i) eksVj nq?kZVuk izdj.k & izfrdj dk fu/kkZj.k & vk;dj fjVuZ oS/kkfud eksVj nq?kZVuk izdj.k & izfrdj dk fu/kkZj.k & vk;dj fjVuZ oS/kkfud eksVj nq?kZVuk izdj.k & izfrdj dk fu/kkZj.k & vk;dj fjVuZ oS/kkfud eksVj nq?kZVuk izdj.k & izfrdj dk fu/kkZj.k & vk;dj fjVuZ oS/kkfud 
nLrkost gksus ls okf"knLrkost gksus ls okf"knLrkost gksus ls okf"knLrkost gksus ls okf"kZd vk; dh x.kuk esa fopkj ;ksX;Zd vk; dh x.kuk esa fopkj ;ksX;Zd vk; dh x.kuk esa fopkj ;ksX;Zd vk; dh x.kuk esa fopkj ;ksX;A A A A  

(ii) vf/kfu;e ds ykHkdkjh fo/kku gksrs gq, ^mfpr ,oa vf/kfu;e ds ykHkdkjh fo/kku gksrs gq, ^mfpr ,oa vf/kfu;e ds ykHkdkjh fo/kku gksrs gq, ^mfpr ,oa vf/kfu;e ds ykHkdkjh fo/kku gksrs gq, ^mfpr ,oa U;k;laxrU;k;laxrU;k;laxrU;k;laxr] fl)kar ds ] fl)kar ds ] fl)kar ds ] fl)kar ds 
vk/kkj ij izfrdj fn;k tkuk izeq[k dkjd gksxk A vk/kkj ij izfrdj fn;k tkuk izeq[k dkjd gksxk A vk/kkj ij izfrdj fn;k tkuk izeq[k dkjd gksxk A vk/kkj ij izfrdj fn;k tkuk izeq[k dkjd gksxk A     

(iii) ^mfpr ,oa ^mfpr ,oa ^mfpr ,oa ^mfpr ,oa U;k;laxrU;k;laxrU;k;laxrU;k;laxr    izfrdj dh  x.kuk & O;k[;k dh xbZ Aizfrdj dh  x.kuk & O;k[;k dh xbZ Aizfrdj dh  x.kuk & O;k[;k dh xbZ Aizfrdj dh  x.kuk & O;k[;k dh xbZ A    

Anjali and ors. v. Lokendra Rathod and ors.  
Judgment dated 06.12.2022 passed by the Supreme Court in Civil 

Appeal No. 9014 of 2022, reported in 2023 (1) MPLJ 415 (SC) 
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Relevant extracts from the judgment: 

  The deceased was aged 28 years at the time of the accident, and he used to 

run a business of scrap and earned Rs. 15,000/- per month as claimed by the 

appellants, in support the appellants had filed the deceased’s Income Tax Return 

for financial year 2009-2010 before the Tribunal which showed the total income 

of deceased to be Rs.1,18,261/-, approx. Rs.9855/- per month. The MACT 

disregarded the deceased’s Income Tax Return on the ground that neither any ITR 

prior to 2009-2010 nor any other document with regard to the deceased’s income 

was filed before the Tribunal. The MACT while relying on this Court’s judgment 

in Laxmi Devi & ors. v. Mohammad Tabbar & anr., (2008) 12 SCC 165, held 

the deceased to be a skilled labour and fixed his income at Rs.4000/- per month 

i.e., Rs.48,000/- per annum. The Tribunal applied a multiplier of ‘17’ and 

deducted one-fourth (1/4th) of the income towards his personal expenses for the 

purpose of calculation of the compensation under the head of loss of dependency. 

A total sum of Rs.6,12,000/- was awarded towards loss of dependency, to this 

Rs.10,000/- was added for loss of pain & suffering and Rs.2,000/- for funeral 

expenses. The MACT awarded a total sum of Rs.6,24,000/- (Rupees Six Lakh 

Twenty-Four Thousand only) towards compensation with interest @ 6% per 

annum from the date of the Claim Petition till date of realization.  

 The Tribunal and the High Court both committed grave error while 

estimating the deceased’s income by disregarding the Income Tax Return of the 

Deceased. The appellants had filed the Income Tax Return (2009- 2010) of the 

deceased, which reflects the deceased’s annual income to be Rs.1,18,261/-, 

approx. Rs.9,855/- per month. This Court in Malarvizhi & ors. v. United India 

Insurance Co. Ltd. and ors., (2020) 4 SCC 228 has reaffirmed that the Income 

Tax Return is a statutory document on which reliance be placed, where available, 

for computation of annual income. In Malarvizhi (supra), this Court has laid as 

under: 

“10. …We are in agreement with the High Court that the 

determination must proceed on the basis of the income tax return, 

where available. The income tax return is a statutory document on 

which reliance may be placed to determine the annual income of the 

deceased.” 

  Hence, this Court is of the opinion that the deceased’s annual income be 

fixed at Rs.1,18,261/-, approx. Rs.9,855/- per month keeping in mind the 

deceased’s Income Tax Return for the year 2009-2010. 
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  The provisions of the Motor Vehicles Act, 1988 gives paramount 

importance to the concept of ‘just and fair’ compensation. It is a beneficial 

legislation which has been framed with the object of providing relief to the 

victims or their families. Section 168 of the MV Act deals with the concept of 

‘just compensation’ which ought to be determined on the foundation of fairness, 

reasonableness and equitability. Although such determination can never be 

arithmetically exact or perfect, an endeavor should be made by the Court to award 

just and fair compensation irrespective of the amount claimed by the applicant/s. 

In Sarla Verma & ors. v. Delhi Transport Corporation & anr., (2009) 6 SCC 

121  this Court has laid down as under: 

“16. ...“Just compensation” is adequate compensation which is fair and 

equitable, on the facts and circumstances of the case, to make good the 

loss suffered as a result of the wrong, as far as money can do so, by 

applying the well settled principles relating to award of compensation. 

It is not intended to be a bonanza, largesse or source of profit.”  

  In the instant case the deceased is survived by seven (7) dependents, hence 

in view of the Sarla Verma (supra) judgment and the Constitution bench judgment 

of this Court in National Insurance Co. Ltd. v. Pranay Sethi & ors., (2017) 16 

SCC 680, the appropriate deduction for personal expenses for deceased ought to 

be 1/5
th

 only and not 1/4th as applied by the Tribunal and High Court. 

  The Tribunal erred by not making any additions to future prospects of the 

deceased, whereas the High Court by placing reliance on Sarla Verma (supra) and 

Pranay Sethi (supra) held that since the deceased was under 40 years of age and 

was self-employed, he be entitled to addition of future prospects of 40% of his 

established income. We find no error in the High Court’s reasoning for adding 

40% of the deceased’s income towards future prospects. 

   The Tribunal awarded meagre sums of Rs.10,000/- and Rs.2,000/- towards 

conventional heads and funeral expenses, respectively, whereas the High Court 

while placing reliance on Pranay Sethi (supra) awarded Rs.70,000/- under 

conventional heads and Rs.10,000/- towards funeral expenses of the deceased. 

Although the High Court was correct in placing reliance on Pranay Sethi (supra), 

the High Court erred by not granting an increment of 10% on the conventional 

heads in every three years as directed in the Pranay Sethi (supra). 

  Hence, we are of the opinion that the High Court ought to have added the 

increment of 10% to the conventional heads as per the dictum in Pranay Sethi 

(supra). 



JOTI JOURNAL – APRIL 2023 – PART II  101 

  A three-Judge Bench of this Court in United India Insurance Co. Ltd. v. 

Satinder Kaur @ Satwinder Kaur and ors., (2021) 11 SCC 780  after considering 

Pranay Sethi  (supra), has awarded spousal consortium at the rate of Rs.40,000/ 

(Rupees forty thousand only) and towards loss of parental consortium to each 

child at the rate of Rs.40,000/ (Rupees forty thousand only). The compensation 

under these heads also needs to be increased by 10%. Thus, the spousal 

consortium is awarded at Rs.44,000/ (Forty-four thousand only), and towards 

parental consortium at the rate of Rs.44,000/ each (Total Rs.1,32,000/-) is awarded 

to the three children.  

   In light of the above mentioned discussion, the Appellants are entitled to 

the following amounts: 

S. No. Head Compensation Awarded 

1. Income Rs. 9,855/- per month 

2. Future Prospects Rs.3,942/- (i.e. 40% of  the income) 

3. Deduction    Towards        personal 

expenses 

Rs.2,300/- (i.e. 1/6
th
 of  expenses   

Rs.9,855 + Rs.3,942) 

4. Total Annual Income Rs.1,37,964/- [(i.e. 5/6
th
 of Rs.9,855 + 

Rs.3,942) x 12] 

5. Multiplier 17 

6. Loss of Dependency Rs.23,45,388/- (i.e. Rs.1,37,964 x 17) 

7. Funeral Expenses Rs. 50,000/- 

8. Loss of Estate Rs. 20,000/- 

9. Loss of Spousal Consortium Rs. 44,000/- 

10. Loss of Parental Consortium to 

each of the three children 

Rs. 44,000/- each 

11. Total Compensation to be Paid Rs. 25,91,388/-. 

  Thus the total compensation payable to the appellants is Rs. 25,91,388/- 

with interest at 9% per annum from the date of filing of the application till the date 

of payment of the compensation to the Appellants. 

•  

68. MOTOR VEHICLES ACT, 1988 – Section 168 (1) 

  Compensation – Road accident – Deceased aged 12 years – It is just 

and proper to accept the notional income of Rs.    30,000/- p.a. including 

future prospects and using multiplier of 15. 
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eksVj ;ku vf/kfu;e] 1988 & /kkjk eksVj ;ku vf/kfu;e] 1988 & /kkjk eksVj ;ku vf/kfu;e] 1988 & /kkjk eksVj ;ku vf/kfu;e] 1988 & /kkjk 168 (1) 

izfrdj & lM+d nq?kZVuk & e`rd dh vk;q 12 o"kZ & Hkfo"; dh laHkkoukvksa dks izfrdj & lM+d nq?kZVuk & e`rd dh vk;q 12 o"kZ & Hkfo"; dh laHkkoukvksa dks izfrdj & lM+d nq?kZVuk & e`rd dh vk;q 12 o"kZ & Hkfo"; dh laHkkoukvksa dks izfrdj & lM+d nq?kZVuk & e`rd dh vk;q 12 o"kZ & Hkfo"; dh laHkkoukvksa dks 
lfEefyr djrslfEefyr djrslfEefyr djrslfEefyr djrs    gq, vuqekfur vk; 30gq, vuqekfur vk; 30gq, vuqekfur vk; 30gq, vuqekfur vk; 30]]]]000 :i;s izfro"kZ Lohdkj djuk 000 :i;s izfro"kZ Lohdkj djuk 000 :i;s izfro"kZ Lohdkj djuk 000 :i;s izfro"kZ Lohdkj djuk vkSj 15 vkSj 15 vkSj 15 vkSj 15 
ds xq.kd dk iz;ksxds xq.kd dk iz;ksxds xq.kd dk iz;ksxds xq.kd dk iz;ksx    mfpr vkSj U;k;laxr gSA  mfpr vkSj U;k;laxr gSA  mfpr vkSj U;k;laxr gSA  mfpr vkSj U;k;laxr gSA   

 Meena Devi v. Nunu Chand Mahto and ors. 
  Judgment dated 13.10.2022 passed by the Supreme Court in Civil 

Appeal No. 7255 of 2022, reported in 2022 ACJ 2478 

Relevant extracts from the judgment: 

   It is apparent that in the cases of child death, the notional income of                  

` 15,000/- as specified in the II Schedule of Motor Vehicles Act has been 

enhanced on account of devaluation of money and value of rupee coming down 

from the date on which the II Schedule of M.V. Act was introduced and the said 

notional income was treated as ` 30,000/- in the case of Kishan Gopal and anr. v. 

Lala and ors., (2014) 1 SCC 244 and ` 25,000/- in  Kurvan Ansari @ Kurvan Ali 

& anr. v. Shyam Kishore Murmu and anr., (2022) 1 SCC 317 in age group of 10 

and 7 years, respectively. 

  Thus, applying the ratio of the said judgments, looking to the age of the 

child in the present case i.e. 12 years, the principles laid down in the case of 

Kishan Gopal (supra) are aptly applicable to the facts of the present case. As per 

the ocular statement of the mother of the deceased, it is clear that deceased was a 

brilliant student and studying in a private school. Therefore, accepting the 

notional earning ` 30,000/- including future prospects and applying the multiplier 

of 15 in view of the decision of this Court in  Sarla Verma & ors. v. Delhi 

Transport Corporation and anr., (2009) 6 SCC 121 the loss of dependency 

comes to ` 4,50,000/- and if we add ` 50,000/- in conventional heads, then the 

total sum of compensation comes to ` 5,00,000/-. As per the judgment of MACT, 

lump sum compensation of ` 1,50,000/- has been awarded, while the High Court 

enhanced it to ` 2,00,000/- up to the value of the Claim Petition. In our view, the 

said amount of compensation is not just and reasonable looking to the 

computation made hereinabove. Hence, we determine the total compensation as ` 

5,00,000/- and on reducing the amount as awarded by the High Court i.e. ` 

2,00,000/-, the enhanced amount comes to ` 3,00,000/-. 

  At this stage, it is necessary to clarify that as per the decision of a Three-

Judge Bench of this Court in Nagappa v. Gurdayal Singh and ors., (2003) 2 SCC 

274, it was observed that under the MV Act, there is no restriction that the 
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Tribunal/Court cannot award compensation exceeding the amount so claimed. 

The Tribunal/Court ought to award ‘just’ compensation which is reasonable in the 

facts relying upon the evidence produced on record. Therefore, less valuation, if 

any, made in the Claim Petition would not be impediment to award just 

compensation exceeding the claimed amount. 

•  

69. N.D.P.S. ACT, 1985 – Sections 37 and 67 

CRIMINAL PROCEDURE CODE, 1973 – Section 439 

  Bail – Nothing was recovered from the possession of the accused – Not 

safe to conclude that he is not guilty of the offence – The length of the 

period of his custody or the fact that the charge-sheet has been filed and 

trial has commenced are by themselves not considerations that can be 

treated as persuasive grounds for granting bail to the accused.    

        Lokid vkS"kf/k ,oa eu%izHkkoh inkFkZ vf/kfu;e]Lokid vkS"kf/k ,oa eu%izHkkoh inkFkZ vf/kfu;e]Lokid vkS"kf/k ,oa eu%izHkkoh inkFkZ vf/kfu;e]Lokid vkS"kf/k ,oa eu%izHkkoh inkFkZ vf/kfu;e]    1985 & /kkjk,a 37 ,oa 671985 & /kkjk,a 37 ,oa 671985 & /kkjk,a 37 ,oa 671985 & /kkjk,a 37 ,oa 67    
    n.M izfdz;k lafgrk] 1973 & /kkjk 439n.M izfdz;k lafgrk] 1973 & /kkjk 439n.M izfdz;k lafgrk] 1973 & /kkjk 439n.M izfdz;k lafgrk] 1973 & /kkjk 439    
        tekur & vtekur & vtekur & vtekur & vfHk;qDr ds vkf/kiR; ls dqN Hkh fHk;qDr ds vkf/kiR; ls dqN Hkh fHk;qDr ds vkf/kiR; ls dqN Hkh fHk;qDr ds vkf/kiR; ls dqN Hkh ccccjjjjken ugh gqvk & vfHk;qDr vijk/k ken ugh gqvk & vfHk;qDr vijk/k ken ugh gqvk & vfHk;qDr vijk/k ken ugh gqvk & vfHk;qDr vijk/k 

dk nks"kh ugha gS dk nks"kh ugha gS dk nks"kh ugha gS dk nks"kh ugha gS ,slk ,slk ,slk ,slk fu"d’fu"d’fu"d’fu"d’kkkkZZ ZZ    lqjf{krlqjf{krlqjf{krlqjf{kr    ugha &ugha &ugha &ugha &    vfHkj{kk dh yach vof/k vFkok ;g vfHkj{kk dh yach vof/k vFkok ;g vfHkj{kk dh yach vof/k vFkok ;g vfHkj{kk dh yach vof/k vFkok ;g 
rF; fd vafre izfrosnu izLrqr fd;k tk pqdk gS vkSj fopkj.k vkjaHk gks x;k gS rF; fd vafre izfrosnu izLrqr fd;k tk pqdk gS vkSj fopkj.k vkjaHk gks x;k gS rF; fd vafre izfrosnu izLrqr fd;k tk pqdk gS vkSj fopkj.k vkjaHk gks x;k gS rF; fd vafre izfrosnu izLrqr fd;k tk pqdk gS vkSj fopkj.k vkjaHk gks x;k gS 
vfHk;qDr dks tekur iznku djus ds izsjd vk/kkjksa ds :i esa ugha ekuk tk vfHk;qDr dks tekur iznku djus ds izsjd vk/kkjksa ds :i esa ugha ekuk tk vfHk;qDr dks tekur iznku djus ds izsjd vk/kkjksa ds :i esa ugha ekuk tk vfHk;qDr dks tekur iznku djus ds izsjd vk/kkjksa ds :i esa ugha ekuk tk 
ldrkAldrkAldrkAldrkA 

Narcotics Control Bureau v. Mohit Aggarwal 
Judgment dated 19.07.2022 passed by the Supreme Court in Criminal 

Appeal No. 1001 of 2022, reported in AIR 2022 SC 3444 (Three Judge 

Bench) 

Relevant extracts from the judgment: 

  In our opinion the narrow parameters of bail available under Section 37 of 

the Act, have not been satisfied in the facts of the instant case. At this stage, it is 

not safe to conclude that the respondent has successfully demonstrated that there 

are reasonable grounds to believe that he is not guilty of the offence alleged 

against him, for him to have been admitted to bail. The length of the period of his 

custody or the fact that the charge-sheet has been filed and the trial has 

commenced are by themselves not considerations that can be treated as persuasive 

grounds for granting relief to the respondent under Section 37 of the NDPS Act. 

•  
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70.  NEGOTIABLE INSTRUMENTS ACT, 1881 – Sections 138 and 139 

 EVIDENCE ACT, 1872  – Section 45   

Dishonour of cheque – Standard of proof for rebuttal of presumption 

is preponderance of probabilities – Cheque filled by person other than 

drawer – Signature and delivery of cheque by accused to complainant 

admitted – Presumption u/s 139 arises and cannot be rebutted by 

mere hand writing expert report. 

    ijØkE; fy[kr vf/kfu;e] 1881 & /kkjk,a 138 vkSj 139ijØkE; fy[kr vf/kfu;e] 1881 & /kkjk,a 138 vkSj 139ijØkE; fy[kr vf/kfu;e] 1881 & /kkjk,a 138 vkSj 139ijØkE; fy[kr vf/kfu;e] 1881 & /kkjk,a 138 vkSj 139 
    lk{; vf/kfu;e] 1872 & lk{; vf/kfu;e] 1872 & lk{; vf/kfu;e] 1872 & lk{; vf/kfu;e] 1872 & /kkjk 45/kkjk 45/kkjk 45/kkjk 45 
    psd dk vuknj.k & psd dk vuknj.k & psd dk vuknj.k & psd dk vuknj.k & mi/kkj.kk dsmi/kkj.kk dsmi/kkj.kk dsmi/kkj.kk ds    [kaMu ds fy, çek.k dk ekud & laHkkoukvksa [kaMu ds fy, çek.k dk ekud & laHkkoukvksa [kaMu ds fy, çek.k dk ekud & laHkkoukvksa [kaMu ds fy, çek.k dk ekud & laHkkoukvksa 

dh çcyrk dh çcyrk dh çcyrk dh çcyrk gS gS gS gS & ys[kh& ys[kh& ys[kh& ys[khokokokoky ¼tkjhdrkZ½ ds vykok vU; O;fDr }kjk psd Hkjk y ¼tkjhdrkZ½ ds vykok vU; O;fDr }kjk psd Hkjk y ¼tkjhdrkZ½ ds vykok vU; O;fDr }kjk psd Hkjk y ¼tkjhdrkZ½ ds vykok vU; O;fDr }kjk psd Hkjk 
x;k x;k x;k x;k &&&&    vfHk;qDr }kjk pSd ij gLrk{kj ,oa ifjoknh dks iznk; djuk LohdvfHk;qDr }kjk pSd ij gLrk{kj ,oa ifjoknh dks iznk; djuk LohdvfHk;qDr }kjk pSd ij gLrk{kj ,oa ifjoknh dks iznk; djuk LohdvfHk;qDr }kjk pSd ij gLrk{kj ,oa ifjoknh dks iznk; djuk Lohdr̀ & r̀ & r̀ & r̀ & 
/kkjk 139 ds varxZr /kkjk 139 ds varxZr /kkjk 139 ds varxZr /kkjk 139 ds varxZr mi/kkj.kkmi/kkj.kkmi/kkj.kkmi/kkj.kk    dh tk;sxhdh tk;sxhdh tk;sxhdh tk;sxh    vkSjvkSjvkSjvkSj    ek= fo'ks"kK fjiksVZ ls bldk ek= fo'ks"kK fjiksVZ ls bldk ek= fo'ks"kK fjiksVZ ls bldk ek= fo'ks"kK fjiksVZ ls bldk 
[ka.Mu ugha fd;k tk ldrk gSA[ka.Mu ugha fd;k tk ldrk gSA[ka.Mu ugha fd;k tk ldrk gSA[ka.Mu ugha fd;k tk ldrk gSA    

     Oriental Bank of Commerce v. Prabodh Kumar Tiwari  
 Judgment dated 16.08.2022 passed by the Supreme Court in Criminal 

Appeal No. 1260 of 2022, reported in 2022 (3) Crimes 345 (SC) 

Relevant extracts from the judgment: 

 For determination, the fact that the details in the cheque have been 

filled up not by the drawer, but by some other person would be immaterial. 

The presumption which arises on the signing of the cheque cannot be 

rebutted merely by the report of a hand-writing expert. Even if the details in 

the cheque have not been filled up by drawer but by another person, this is 

not relevant to the defense whether cheque was issued towards payment of 

a debt or in discharge of a liability. 

•  

71. PREVENTION OF CORRUPTION ACT, 1988 – Section 19 

(i)  Sanction for prosecution – Delay – Consequences – After 

expiry of three months and additional one month, the 

aggrieved party would be entitled to approach the writ court 

concerned to seek appropriate remedy. 

(ii)  Sanction for prosecution – Delay – Effect – Consequence of     

non-compliance of statutory period in granting of sanction 

shall not be the sole ground for quashing of the criminal 

proceeding.  
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 Hkz"Vkpkj fuokj.k vf/kfu;e] 1988 & /kkjk 19 Hkz"Vkpkj fuokj.k vf/kfu;e] 1988 & /kkjk 19 Hkz"Vkpkj fuokj.k vf/kfu;e] 1988 & /kkjk 19 Hkz"Vkpkj fuokj.k vf/kfu;e] 1988 & /kkjk 19  
¼¼¼¼i½ ½ ½ ½     vfHk;kstu dh eatwjh & foyac & ifj.kke & rhu ekg vkSj vfvfHk;kstu dh eatwjh & foyac & ifj.kke & rhu ekg vkSj vfvfHk;kstu dh eatwjh & foyac & ifj.kke & rhu ekg vkSj vfvfHk;kstu dh eatwjh & foyac & ifj.kke & rhu ekg vkSj vfrfjDr rfjDr rfjDr rfjDr 

,d ekg dh vof/k chr tkus ds i'pkr~ O;fFkr i{k ,d ekg dh vof/k chr tkus ds i'pkr~ O;fFkr i{k ,d ekg dh vof/k chr tkus ds i'pkr~ O;fFkr i{k ,d ekg dh vof/k chr tkus ds i'pkr~ O;fFkr i{k mi;qDrmi;qDrmi;qDrmi;qDr    mipkj mipkj mipkj mipkj 
izkIr djus gsrq lacaf/kr fjV U;k;ky; esa izkIr djus gsrq lacaf/kr fjV U;k;ky; esa izkIr djus gsrq lacaf/kr fjV U;k;ky; esa izkIr djus gsrq lacaf/kr fjV U;k;ky; esa izkFkZuk izkFkZuk izkFkZuk izkFkZuk djus dk vf/kdkjh djus dk vf/kdkjh djus dk vf/kdkjh djus dk vf/kdkjh 
gksxkA gksxkA gksxkA gksxkA  

¼¼¼¼ii½ ½ ½ ½     vfHk;kstu dh eatwjh & foyac & izHkko &vfHk;kstu dh eatwjh & foyac & izHkko &vfHk;kstu dh eatwjh & foyac & izHkko &vfHk;kstu dh eatwjh & foyac & izHkko &    eatwjh iznku djus eas oS/kkfud eatwjh iznku djus eas oS/kkfud eatwjh iznku djus eas oS/kkfud eatwjh iznku djus eas oS/kkfud 
vof/k dk vuqikyu ugha djuk vkijkf/kd dk;Zokgh dks vfHk[kafMr vof/k dk vuqikyu ugha djuk vkijkf/kd dk;Zokgh dks vfHk[kafMr vof/k dk vuqikyu ugha djuk vkijkf/kd dk;Zokgh dks vfHk[kafMr vof/k dk vuqikyu ugha djuk vkijkf/kd dk;Zokgh dks vfHk[kafMr 
djus dk ,dek= vk/kkj ugha gksxk A djus dk ,dek= vk/kkj ugha gksxk A djus dk ,dek= vk/kkj ugha gksxk A djus dk ,dek= vk/kkj ugha gksxk A  

 Vijay Rajmohan v. Central Bureau of Investigation     

(Anti-Corruption Branch) 
  Judgment dated 11.10.2022 passed by the Supreme Court in Criminal 

Appeal No. ….. of 2022, reported in (2023) 1 SCC 329 

Relevant extracts from the judgment: 

  The new proviso to Section 19 mandating that the competent authority 

shall endeavour to convey the decision on the proposal for sanction within a 

period of three months can only be read and understood as a compelling statutory 

obligation. We are not inclined to accept the submission of the learned ASG that 

this proviso is only directory in nature. In the first place, the consistent effort 

made by all branches of the State, the Judiciary, the Legislative, and the 

Executive, to ensure early decision-making by the competent authority cannot be 

watered down by lexical interpretation of the expression endeavour in the proviso. 

  The sanctioning authority must bear in mind that public confidence in the 

maintenance of the Rule of Law, which is fundamental in the administration of 

justice, is at stake here. By causing delay in considering the request for sanction, 

the sanctioning authority stultifies judicial scrutiny, thereby vitiating the process 

of determination of the allegations against the corrupt official Subramaniam 

Swamy v. Manmohan Singh, (2012) 3 SCC 64. Delays in prosecuting the corrupt 

breeds a culture of impunity and leads to systemic resignation to the existence of 

corruption in public life. Such inaction is fraught with the risk of making future 

generations getting accustomed to corruption as a way of life. Viewed in this 

context, the duty to take an early decision inheres in the power vested in the 

appointing authority to grant or not to grant sanction. In fact, the statement of 

object and reasons for the 2018 amendment of Section 19 clearly explain the 

purpose as under: - 
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“…Further, in the light of a recent judgment of the Supreme Court, 

the question of amending section 19 of the Act to lay down clear 

criteria and procedure for sanction of prosecution, including the 

stage at which sanction can be sought, timelines within which 

order has to be passed, was also examined by the Central 

Government and it is proposed to incorporate appropriate 

provisions in section 19 of the Act.” 

  The intention of the Parliament is evident from a combined reading of the 

first proviso to Section 19, which uses the expression ‘endeavour’ with the 

subsequent provisions. The third proviso mandates that the extended period can 

be granted only for one month after reasons are recorded in writing. There is no 

further extension. The fourth proviso, which empowers the Central Government 

to prescribe necessary guidelines for ensuring the mandate, may also be noted in 

this regard. It can thus be concluded that the Parliament intended that the process 

of grant of sanction must be completed within four months, which includes the 

extended period of one month. 

  If it is mandatory for the sanctioning authority to decide in a time-bound 

manner, the consequence of non-compliance with the mandatory period must be 

examined. This is a critical question having no easy answer. In Subramanian 

Swamy (supra), this Court suggested that Parliament may consider providing 

deemed sanction if a decision is not taken within the prescribed period. The 

Appellant herein contends the very opposite that the criminal proceedings must be 

quashed if the decision is not taken within the prescribed period. 

  In the first place, non-compliance with a mandatory period cannot and 

should not automatically lead to the quashing of criminal proceedings because the 

prosecution of a public servant for corruption has an element of public interest 

having a direct bearing on the rule of law. This is also a non-sequitur. It must also 

be kept in mind that the complainant or victim has no other remedy available for 

judicial redressal if the criminal proceedings stand automatically quashed. At the 

same time, a decision to grant deemed sanction may cause prejudice to the rights 

of the accused as there would also be non-application of mind in such cases. 

Accountability has three essential constituent dimensions. 

(i) responsibility, (ii) answerability and (iii) enforceability. Responsibility requires 

the identification of duties and performance obligations of individuals in authority 

and with authorities. Answerability requires reasoned decision-making so that 

those affected by their decisions, including the public, are aware of the same. 

Enforceability requires appropriate corrective and remedial action against lack of 
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responsibility and accountability to be taken. Accountability has a corrective 

function, making it possible to address individual or collective grievances. It 

enables action against officials or institutions for dereliction of duty. It also has a 

preventive function that helps to identify the procedure or policy which has 

become non-functional and to improve upon it. 

  Accountability, as a principle of administrative law, when applied to the 

issue that we are dealing with, translates in this manner. Responsibility for grant 

of sanction for prosecution of a public servant under Section 19 of the PC Act is 

always vested in the appointing authority. Identification of appointing authority is 

always clear and straight forward. The 2018 amendment specifically obligates the 

appointing authority to convey the decision within three months and to provide 

for the reasons to be recorded in writing for the extended period of one month. 

This amendment, in fact, evidences legislative incorporation of answerability, the 

second constituent of accountability. For enforceability, Parliament has expressly 

empowered the Central Vigilance Commission under Section 8(1) (f) of the CVC 

Act to review the progress of the applications pending with the competent 

authorities, and this function must take within its sweep the power to deal with the 

consequences of failure of the competent authority to comply with its statutory 

duty. This power and responsibility of CVC is clear from the provisions of the 

statute and decipherable from functions entrusted to it. 

   In conclusion, we hold that upon expiry of the three months and the 

additional one-month period, the aggrieved party, be it the complainant, accused 

or victim, would be entitled to approach the concerned writ court. They are 

entitled to seek appropriate remedies, including directions for action on the 

request for sanction and for the corrective measure on accountability that the 

sanctioning authority bears. This is especially crucial if the non- grant of sanction 

is withheld without reason, resulting in the stifling of a genuine case of 

corruption. Simultaneously, the CVC shall enquire into the matter in the exercise 

of its powers under Section 8(1) (e) and (f) and take such corrective action as it is 

empowered under the CVC Act. 

  The second issue is answered by holding that the period of three months, 

extended by one more month for legal consultation, is mandatory. The 

consequence of non-compliance with this mandatory requirement shall not be 

quashing of the criminal proceeding for that very reason. The competent authority 

shall be Accountable for the delay and be subject to judicial review 

and administrative action by the CVC under Section 8(1)(f) of the CVC Act. 

•  
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72. SPECIAL MARRIAGE ACT, 1954 – Section 40-B(3) 

 CIVIL PROCEDURE CODE, 1908 – Section 96 (2) and Order 9 Rule 13 

(i) Ex parte decree of divorce – Appeal filed on the ground that 

the Family Court has decided the matter swiftly – Enactment 

has special provision relating to adjournment, conclusion of 

trial within time limit – Notice served – No ground for appeal. 

(ii) Appeal u/s 96(2) of CPC against ex parte decree of divorce – 

Ground that Family Court has committed an error in 

proceeding    ex parte is not arguable – Finding given on merit 

or on jurisdiction of Court below, may be challenged.  

(iii) Setting aside ex parte decree – Recourse to the special 

procedure under Order 9 Rule 13 CPC is available. 

fo'ks"k fookg vf/kfu;e] 1954 & /kkjk fo'ks"k fookg vf/kfu;e] 1954 & /kkjk fo'ks"k fookg vf/kfu;e] 1954 & /kkjk fo'ks"k fookg vf/kfu;e] 1954 & /kkjk 40-[k[k[k[k(3) 
flfoy izfØ;k lafgrkflfoy izfØ;k lafgrkflfoy izfØ;k lafgrkflfoy izfØ;k lafgrk] 1908 & /kkjk 96 ¼2½ ,oa vkns”k] 1908 & /kkjk 96 ¼2½ ,oa vkns”k] 1908 & /kkjk 96 ¼2½ ,oa vkns”k] 1908 & /kkjk 96 ¼2½ ,oa vkns”k    9 fu;e 13 9 fu;e 13 9 fu;e 13 9 fu;e 13  
(i) fookg foPNsn dh ,di{kh; vkKfIr &fookg foPNsn dh ,di{kh; vkKfIr &fookg foPNsn dh ,di{kh; vkKfIr &fookg foPNsn dh ,di{kh; vkKfIr &    dqVqEc U;k;ky; }kjk rhoz xfr dqVqEc U;k;ky; }kjk rhoz xfr dqVqEc U;k;ky; }kjk rhoz xfr dqVqEc U;k;ky; }kjk rhoz xfr 

ls izdj.k ds fujkdj.k ds vk/kkj ij vihy lafLFkr & vf/kfu;e esa ls izdj.k ds fujkdj.k ds vk/kkj ij vihy lafLFkr & vf/kfu;e esa ls izdj.k ds fujkdj.k ds vk/kkj ij vihy lafLFkr & vf/kfu;e esa ls izdj.k ds fujkdj.k ds vk/kkj ij vihy lafLFkr & vf/kfu;e esa 
fopkj.k ds LFkxu rFkk le;lhek esa fujkdj.k gsrq  fo'ks"k izko/kku & fopkj.k ds LFkxu rFkk le;lhek esa fujkdj.k gsrq  fo'ks"k izko/kku & fopkj.k ds LFkxu rFkk le;lhek esa fujkdj.k gsrq  fo'ks"k izko/kku & fopkj.k ds LFkxu rFkk le;lhek esa fujkdj.k gsrq  fo'ks"k izko/kku & 
lwpuk i= rkehy & vihy dk vk/kkj ugha A lwpuk i= rkehy & vihy dk vk/kkj ugha A lwpuk i= rkehy & vihy dk vk/kkj ugha A lwpuk i= rkehy & vihy dk vk/kkj ugha A  

(ii) ,di{kh; fookg foPNsn vkKfIr ds fo:) flfoy izfØ;k ,di{kh; fookg foPNsn vkKfIr ds fo:) flfoy izfØ;k ,di{kh; fookg foPNsn vkKfIr ds fo:) flfoy izfØ;k ,di{kh; fookg foPNsn vkKfIr ds fo:) flfoy izfØ;k lafgrk dh lafgrk dh lafgrk dh lafgrk dh 
/kkjk 96¼2½ esa vihy & dqVqEc U;k;ky; }kjk ,di{kh; dk;Zokgh dj /kkjk 96¼2½ esa vihy & dqVqEc U;k;ky; }kjk ,di{kh; dk;Zokgh dj /kkjk 96¼2½ esa vihy & dqVqEc U;k;ky; }kjk ,di{kh; dk;Zokgh dj /kkjk 96¼2½ esa vihy & dqVqEc U;k;ky; }kjk ,di{kh; dk;Zokgh dj 
=qfV dkfjr fd;s tkus dk vk/kkj rdZiw.kZ ugha=qfV dkfjr fd;s tkus dk vk/kkj rdZiw.kZ ugha=qfV dkfjr fd;s tkus dk vk/kkj rdZiw.kZ ugha=qfV dkfjr fd;s tkus dk vk/kkj rdZiw.kZ ugha    & & & & xq.k&nks"kxq.k&nks"kxq.k&nks"kxq.k&nks"k    ij vFkok ij vFkok ij vFkok ij vFkok 
fopkj.k U;k;ky; ds {ks=kf/kdkj ds laca/k esa fopkj.k U;k;ky; ds {ks=kf/kdkj ds laca/k esa fopkj.k U;k;ky; ds {ks=kf/kdkj ds laca/k esa fopkj.k U;k;ky; ds {ks=kf/kdkj ds laca/k esa fn;s x;sfn;s x;sfn;s x;sfn;s x;s    fu"d"kZ ij fu"d"kZ ij fu"d"kZ ij fu"d"kZ ij vk{ksi vk{ksi vk{ksi vk{ksi 
vuqKs; A  vuqKs; A  vuqKs; A  vuqKs; A      

(iii) ,di{kh; fookg foPNsn vkKfIr,di{kh; fookg foPNsn vkKfIr,di{kh; fookg foPNsn vkKfIr,di{kh; fookg foPNsn vkKfIr    dks vikLr djkuk & flfoy izfØ;k dks vikLr djkuk & flfoy izfØ;k dks vikLr djkuk & flfoy izfØ;k dks vikLr djkuk & flfoy izfØ;k 
lafgrk ds vkns'k 9 fu;e 13 lafgrk ds vkns'k 9 fu;e 13 lafgrk ds vkns'k 9 fu;e 13 lafgrk ds vkns'k 9 fu;e 13 ds varxZrds varxZrds varxZrds varxZr    fo'ks"k izfØ;k miyC/kAfo'ks"k izfØ;k miyC/kAfo'ks"k izfØ;k miyC/kAfo'ks"k izfØ;k miyC/kA    

 Lee Anne v. Arunoday Singh 
  Judgment dated 09.07.2022 passed by the High Court of Madhya 

Pradesh in First Appeal No. 445 of 2020, reported in 2023 (1) MPLJ 

264 

Relevant extracts from the judgment: 

 The appellant has raised eye-brows on the speed with which the family 

Court has decided the matter. In the teeth of Section 40-B of the Act of 1954, the 

proceedings cannot be jettisoned merely because it were conducted with quite 

promptitude. 
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  The legislative mandate ingrained in this provision makes it obligatory to 

conduct the proceeding on day-to-day basis until its conclusion. The Court below, 

in fact has not proceeded with that speed and ensured that the appellant/defendant 

had received notices, got sufficient opportunity to participate in conciliation 

proceedings and in the Court proceedings. Sub-section 2 of Section 40-B puts an 

obligation to the family Court to make endeavour to decide the trial within six 

months. Thus, on this account no fault can be found in the proceedings of the 

Court below.  

  The legislative intent in inserting Section 40-B is to ensure that the trial 

and appellate proceedings arising out of Special Marriage Act are decided within 

a time frame. Sub-section 3 of Section 40-B makes it obligatory for the appellate 

Court to make endeavour to conclude the 8 hearing within three months from the 

date of service of notice of appeal on the respondent. Thus, speed and acceleration 

of proceeding is requirement of the enactment. The only aspect which needs to be 

taken care of is service of notice to the other side and adjournments which are 

necessary in the interest of justice.  

  We find substance in the argument of learned Senior Counsel for the 

respondent that in this regular first appeal which is analogous to a first appeal 

under Section 96 (2) of CPC, it is not open to the appellant to argue that the 

family court has committed an error in proceeding ex parte. The appellant can 

only attack the findings given on merits or on the aspect of jurisdiction of Court 

below as per the material available on record. For this reason, even otherwise, the 

order of proceeding ex parte by the Court below cannot be a subject matter of 

judicial review in this appeal. 

•  

 

73. SPECIFIC RELIEF ACT, 1963 – Section 10 

(i)  Amendment in the Act &&&& Prospective in nature and cannot 

apply to those transactions that took place prior to its coming 

into force.  

(ii)  Performance of contract &&&& Limitation &&&& When the time period 

for performance is not fixed then the purchaser can take 

recourse to the notice issued but such circumstances do not 

come into play when fixed time period was clearly mandated in 

the contract. 
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(iii)   Contract to sell immovable property &&&& Whether time is the 

essence  of contract? Even if it does not appear from the 

contract, the court may infer that it is to be performed within 

reasonable time. 

 fofufnZ"V vuqrks"k vf/kfu;e] 1963 & /kkjk 10fofufnZ"V vuqrks"k vf/kfu;e] 1963 & /kkjk 10fofufnZ"V vuqrks"k vf/kfu;e] 1963 & /kkjk 10fofufnZ"V vuqrks"k vf/kfu;e] 1963 & /kkjk 10 
(i)  vf/kfu;e esa la'kks/ku & izd`fr esa Hkfo"vf/kfu;e esa la'kks/ku & izd`fr esa Hkfo"vf/kfu;e esa la'kks/ku & izd`fr esa Hkfo"vf/kfu;e esa la'kks/ku & izd`fr esa Hkfo";orhZ ,oa mu laO;ogkjkssa ;orhZ ,oa mu laO;ogkjkssa ;orhZ ,oa mu laO;ogkjkssa ;orhZ ,oa mu laO;ogkjkssa ijijijij    

ykxw ykxw ykxw ykxw ugha gks ldrkugha gks ldrkugha gks ldrkugha gks ldrk    tks blds izHkko esa vkus ls iwoZ ds gSa Atks blds izHkko esa vkus ls iwoZ ds gSa Atks blds izHkko esa vkus ls iwoZ ds gSa Atks blds izHkko esa vkus ls iwoZ ds gSa A    
(ii)  lafonk dk ikyu & ifjlhek &lafonk dk ikyu & ifjlhek &lafonk dk ikyu & ifjlhek &lafonk dk ikyu & ifjlhek &    tc ikyu gsrq le; lhek fu/kkZfjr tc ikyu gsrq le; lhek fu/kkZfjr tc ikyu gsrq le; lhek fu/kkZfjr tc ikyu gsrq le; lhek fu/kkZfjr 

ugha gks rc Øsrk tkjh lwpuki= dk voyac ys ldrk gS fdarq tc ugha gks rc Øsrk tkjh lwpuki= dk voyac ys ldrk gS fdarq tc ugha gks rc Øsrk tkjh lwpuki= dk voyac ys ldrk gS fdarq tc ugha gks rc Øsrk tkjh lwpuki= dk voyac ys ldrk gS fdarq tc 
lafonk esa fu/kkZfjr le; lhek Li"Vr% vknsf'kr gks rc mDr lafonk esa fu/kkZfjr le; lhek Li"Vr% vknsf'kr gks rc mDr lafonk esa fu/kkZfjr le; lhek Li"Vr% vknsf'kr gks rc mDr lafonk esa fu/kkZfjr le; lhek Li"Vr% vknsf'kr gks rc mDr 
ifjfLFkfr;kaWifjfLFkfr;kaWifjfLFkfr;kaWifjfLFkfr;kaW    izpyu esa ughaAizpyu esa ughaAizpyu esa ughaAizpyu esa ughaA    

(iii)  vpy laifRr vpy laifRr vpy laifRr vpy laifRr dkdkdkdkssss    foØ; djus dh lafonk &foØ; djus dh lafonk &foØ; djus dh lafonk &foØ; djus dh lafonk &    D;k le; lafonk dk lkj D;k le; lafonk dk lkj D;k le; lafonk dk lkj D;k le; lafonk dk lkj 
gSgSgSgS\\\\    Hkys gh lafonk ls ,slk izrhr u gks jgk gks] rks Hkh U;k;ky; ;g Hkys gh lafonk ls ,slk izrhr u gks jgk gks] rks Hkh U;k;ky; ;g Hkys gh lafonk ls ,slk izrhr u gks jgk gks] rks Hkh U;k;ky; ;g Hkys gh lafonk ls ,slk izrhr u gks jgk gks] rks Hkh U;k;ky; ;g 
vuqekfur dj ldrk gS fd lafonk dk ikyu mfpr le; esa fd;k vuqekfur dj ldrk gS fd lafonk dk ikyu mfpr le; esa fd;k vuqekfur dj ldrk gS fd lafonk dk ikyu mfpr le; esa fd;k vuqekfur dj ldrk gS fd lafonk dk ikyu mfpr le; esa fd;k 
tkuk pkfg,A tkuk pkfg,A tkuk pkfg,A tkuk pkfg,A  

Katta Sujatha Reddy and anr. v. Siddamsetty Infra Projects 

Private Limited and ors. 
  Judgment dated 25.08.2022 passed by the Supreme Court in Civil 

Appeal No. 5822 of 2022, reported in (2023) 1 SCC 355  

(Three Judge Bench) 

Relevant extracts from the judgment: 

  At the outset, this Court has perused Clause 3 of the agreements, which is 

in two parts. The first part provides for the purchaser’s obligation, while the 

second part details the obligation of the vendors to provide the requisite 

certificates. Although both the obligations were required to be completed within 

the stipulated period of three months, there is a substantive difference between 

these two sets of obligations. The obligation upon the vendors concerned was 

production of certain certificates, such as income tax exemption certificate and  

agriculture certificate. No consequences were spelt out for non-performance of 

such obligations. Whereas the obligation on the purchaser, was to make the 

complete payment of the sale consideration within three months. The clause 

further mandates forfeiture of the advance amount if the payment obligation is not 

met within the time period stipulated therein.  

  In this context, this Court in Chand Rani (dead) by LRs. v. Kamal Rani 

(dead) by LRs., (1993) 1 SCC 519, held as under: 
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“25. From an analysis of the above case law it is clear that in the 

case of sale of immovable property there is no presumption as to 

time being the essence of the contract. Even if it is not of the 

essence of the contract the Court may infer that it is to be 

performed in a reasonable time if the conditions are: 

1.  from the express terms of the contract; 

2.  from the nature of the property; and 

3.  from the surrounding circumstances, for example: 

the object of making the contract.” 

  In this context, we may note that Article 54 of the Limitation Act provides 

for two consequences based on the presence of fixed time period of performance. 

It is only in a case where the time period for performance is not fixed that the 

purchaser can take recourse to the notices issued and the vendors’ reply thereto. In 

the case at hand, the aforesaid circumstances do not come into play as a fixed time 

period was clearly mandated by Clause 3 read with Clause 23 of the agreements 

to sell, as explained above. 

  In light of the above, we may note that the suit filed by the purchaser was 

clearly barred by limitation in view of the first part of Article 54 of the Limitation 

Act and no amount of payment of advance could have remedied such a breach of 

condition. 

•  

74. SPECIFIC RELIEF ACT, 1963 – Section 16(c) 

Specific performance of contract – Readiness and willingness – 

Plaintiff did not have sufficient funds to discharge his part of contract 

– Making subsequent deposit of balance consideration after lapse of 

seven years – Deposit in court would not establish plaintiff’s readiness 

and willingness. [Umabai v. Nilkanth Dhondiba Chavan, (2020) 11 SCC 

790 relied]    

fofufnZ"V vuqrks"k vf/kfu;e] 1963 & /kkjk 16 ¼x½fofufnZ"V vuqrks"k vf/kfu;e] 1963 & /kkjk 16 ¼x½fofufnZ"V vuqrks"k vf/kfu;e] 1963 & /kkjk 16 ¼x½fofufnZ"V vuqrks"k vf/kfu;e] 1963 & /kkjk 16 ¼x½    
lafonk dk fofufnZ"V ikyu & rS;kjh ,oa rRijrk & oknh ds ikl lafonk ds lafonk dk fofufnZ"V ikyu & rS;kjh ,oa rRijrk & oknh ds ikl lafonk ds lafonk dk fofufnZ"V ikyu & rS;kjh ,oa rRijrk & oknh ds ikl lafonk ds lafonk dk fofufnZ"V ikyu & rS;kjh ,oa rRijrk & oknh ds ikl lafonk ds 
vius Hkkx dk ikyu djus ds fy, i;kZIr jkf'k ugha Fkh &vius Hkkx dk ikyu djus ds fy, i;kZIr jkf'k ugha Fkh &vius Hkkx dk ikyu djus ds fy, i;kZIr jkf'k ugha Fkh &vius Hkkx dk ikyu djus ds fy, i;kZIr jkf'k ugha Fkh &    lkr o"kZ O;rhr gksus lkr o"kZ O;rhr gksus lkr o"kZ O;rhr gksus lkr o"kZ O;rhr gksus 
ds mijkar vo'ks"k izfrQy dk i'pkrorhZ tek fd;k ds mijkar vo'ks"k izfrQy dk i'pkrorhZ tek fd;k ds mijkar vo'ks"k izfrQy dk i'pkrorhZ tek fd;k ds mijkar vo'ks"k izfrQy dk i'pkrorhZ tek fd;k tkuk tkuk tkuk tkuk &&&&    U;k;ky; esa tek U;k;ky; esa tek U;k;ky; esa tek U;k;ky; esa tek 
djuk djuk djuk djuk oknhx.k dh rS;kjh ,oa rRijrk dks LFkkfir ugha oknhx.k dh rS;kjh ,oa rRijrk dks LFkkfir ugha oknhx.k dh rS;kjh ,oa rRijrk dks LFkkfir ugha oknhx.k dh rS;kjh ,oa rRijrk dks LFkkfir ugha djrkdjrkdjrkdjrkA ¼A ¼A ¼A ¼mekckbZ fomekckbZ fomekckbZ fomekckbZ fo----    
uhydkar /kkSufnck pkou] ¼2020½ 11 ,llhlh 790uhydkar /kkSufnck pkou] ¼2020½ 11 ,llhlh 790uhydkar /kkSufnck pkou] ¼2020½ 11 ,llhlh 790uhydkar /kkSufnck pkou] ¼2020½ 11 ,llhlh 790    voyafcr½ voyafcr½ voyafcr½ voyafcr½     
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    U.N. Krishnamurthy (since deceased) Thr. LRs. v.         

A.M. Krishnamurthy 
  Judgment dated 12.07.2022 passed by the Supreme Court in Civil 

Appeal No. 4703 of 2022, reported in AIR 2022 SC 3361 

Relevant extracts from the judgment:  

  In this case, the Respondent Plaintiff has failed to discharge his duty to 

prove his readiness as well as willingness to perform his part of the contract, by 

adducing cogent evidence. Acceptable evidence has not been placed on record to 

prove his readiness and willingness. Further, it is clear from the Respondent 

Plaintiff's balance sheet that he did not have sufficient funds to discharge his part 

of contract in March 2003. Making subsequent deposit of balance consideration 

after lapse of seven years would not establish the Respondent Plaintiff's readiness 

to discharge his part of contract. Reliance may be placed on Umabai v. Nilkanth 

Dhondiba Chavan, (2005) 6 SCC 243 where this Court speaking through Justice 

SB Sinha held that deposit of amount in court is not enough to arrive at 

conclusion that Plaintiff was ready and willing to perform his part of contract. 

Deposit in court would not establish Plaintiff's readiness and willingness within 

meaning of section 16(c) of Specific Relief Act. 

•  

*75.      SPECIFIC RELIEF ACT, 1963 – Section 20  

Suit for specific performance of contract – Agreement to sale – 

Execution of agreement and receipt of earnest money undisputed –  

Possession delivered – Sale deed to be executed upon receiving of 

certificate – Third party rights created by vendor – None of the 

vendors were examined – Adverse inference can be drawn against 

them. 

    fofufnZ"V vuqrks"kfofufnZ"V vuqrks"kfofufnZ"V vuqrks"kfofufnZ"V vuqrks"k    vf/kfu;e] 1963 & /kkjk 20vf/kfu;e] 1963 & /kkjk 20vf/kfu;e] 1963 & /kkjk 20vf/kfu;e] 1963 & /kkjk 20 
    lafonk ds lafonk ds lafonk ds lafonk ds fofufnZ"VfofufnZ"VfofufnZ"VfofufnZ"V    ikyuikyuikyuikyu    gsrq okn& fodz; djkj & djkj dk fu"iknu vkSj gsrq okn& fodz; djkj & djkj dk fu"iknu vkSj gsrq okn& fodz; djkj & djkj dk fu"iknu vkSj gsrq okn& fodz; djkj & djkj dk fu"iknu vkSj 
vfvfvfvfxzxzxzxze e e e /ku dh çkfIr fufoZokn & vkf/kiR; /ku dh çkfIr fufoZokn & vkf/kiR; /ku dh çkfIr fufoZokn & vkf/kiR; /ku dh çkfIr fufoZokn & vkf/kiR; Hkh Hkh Hkh Hkh iznku fd;k x;k & çek.k i= iznku fd;k x;k & çek.k i= iznku fd;k x;k & çek.k i= iznku fd;k x;k & çek.k i= 
çkIr gksus ijçkIr gksus ijçkIr gksus ijçkIr gksus ij    foØfoØfoØfoØ; foys[k; foys[k; foys[k; foys[k    fu"ikfnr fd;k tkuk r; & foØsrk }kjk r`rh; fu"ikfnr fd;k tkuk r; & foØsrk }kjk r`rh; fu"ikfnr fd;k tkuk r; & foØsrk }kjk r`rh; fu"ikfnr fd;k tkuk r; & foØsrk }kjk r`rh; 
i{k ds fgr l`ftr & fdlh Hkh foØsrk dh lk{; ugha djkbZ &i{k ds fgr l`ftr & fdlh Hkh foØsrk dh lk{; ugha djkbZ &i{k ds fgr l`ftr & fdlh Hkh foØsrk dh lk{; ugha djkbZ &i{k ds fgr l`ftr & fdlh Hkh foØsrk dh lk{; ugha djkbZ &    muds fo:) muds fo:) muds fo:) muds fo:) 
izfrdwy fu"d"kZ fudkyk tk ldrk gSAizfrdwy fu"d"kZ fudkyk tk ldrk gSAizfrdwy fu"d"kZ fudkyk tk ldrk gSAizfrdwy fu"d"kZ fudkyk tk ldrk gSA 

M/s Shivali Enterprises v. Smt. Godavari (Deceased) Thr. 

LRs. and ors.  



JOTI JOURNAL – APRIL 2023 – PART II  113 

Judgment dated 13.09.2022 passed by the Supreme Court in Civil 

Appeal No. 8904 of 2010, reported in AIR 2022 SC 4388 

•  

76. SPECIFIC RELIEF ACT, 1963 – Section 34 

 SUCCESSION ACT, 1925 – Section 63  

 EVIDENCE ACT, 1872 – Section 68 

(i) Possession of one co-owner is possession of all co-owners.  

(ii) Burden of proving a Will shall always lie on the propounder.  

fofufnZ"V vuqrks"k vf/kfu;e] 1963 &fofufnZ"V vuqrks"k vf/kfu;e] 1963 &fofufnZ"V vuqrks"k vf/kfu;e] 1963 &fofufnZ"V vuqrks"k vf/kfu;e] 1963 &    /kkjk /kkjk /kkjk /kkjk 34 

mRrjkf/kdkj vf/kfu;e] 1925 & /kkjk mRrjkf/kdkj vf/kfu;e] 1925 & /kkjk mRrjkf/kdkj vf/kfu;e] 1925 & /kkjk mRrjkf/kdkj vf/kfu;e] 1925 & /kkjk 63 

lk{; vf/kfu;e] 1872 & /kkjk lk{; vf/kfu;e] 1872 & /kkjk lk{; vf/kfu;e] 1872 & /kkjk lk{; vf/kfu;e] 1872 & /kkjk 68 

(i) ,d lgLokeh dk ,d lgLokeh dk ,d lgLokeh dk ,d lgLokeh dk dCtk] lHkh lgLokeh dk dCtk ekU;dCtk] lHkh lgLokeh dk dCtk ekU;dCtk] lHkh lgLokeh dk dCtk ekU;dCtk] lHkh lgLokeh dk dCtk ekU;AAAA     
(ii) olh;r dks izekf.kr djus dk Hkkj ges'kk izfriknd ij gksrkolh;r dks izekf.kr djus dk Hkkj ges'kk izfriknd ij gksrkolh;r dks izekf.kr djus dk Hkkj ges'kk izfriknd ij gksrkolh;r dks izekf.kr djus dk Hkkj ges'kk izfriknd ij gksrk    gS AgS AgS AgS A            

 Ramkali (dead) by L.Rs. Anand Kishore Shukla and ors. v. 

Muritkumari (dead) by L.Rs. Gopal Krishan Pandey and 

ors. 
  Judgment dated 20.07.2022 passed by the High Court of Madhya 

Pradesh in Second Appeal No. 1015 of 2004, reported in 2023 (1) 

MPLJ 367 

Relevant extracts from the judgment: 

 Certainly, in para 32 of the impugned judgment passed by the learned trial 

Court, the defendants 2–5 were held to be in physical possession of the property 

in question but at the end of para 32 itself, the learned Court found the plaintiff 

and defendants 1 –2 to be co-owners and in possession of the land in question. It 

is well settled that every co-owner is deemed to be in possession of every inch of 

the land because possession of one co-owner is possession of all. 

•  

77. SPECIFIC RELIEF ACT, 1963 – Section 34 

 When suit is barred by proviso to Section 34 for not claiming relief of 

possession? Proper approach – Court should not dismiss the suit 

straightaway but should afford opportunity to plaintiff to amend the 

plaint claiming consequential relief.  

fofufnZfofufnZfofufnZfofufnZ""""V V V V vuqrks"kvuqrks"kvuqrks"kvuqrks"k    vfvfvfvf/kfu;e]/kfu;e]/kfu;e]/kfu;e]    1963    & /kkjk & /kkjk & /kkjk & /kkjk 34 
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dCts dsdCts dsdCts dsdCts ds    vuqrks"kvuqrks"kvuqrks"kvuqrks"k    dh ekax ugha djus ds dkj.k dc okn /kkjk 34 ds ijarqd ls dh ekax ugha djus ds dkj.k dc okn /kkjk 34 ds ijarqd ls dh ekax ugha djus ds dkj.k dc okn /kkjk 34 ds ijarqd ls dh ekax ugha djus ds dkj.k dc okn /kkjk 34 ds ijarqd ls 
oftZr gSoftZr gSoftZr gSoftZr gS\\\\    mfpr n`f"Vdks.k & U;k;ky; dks okn rqjar fujLr ugha djuk pkfg, mfpr n`f"Vdks.k & U;k;ky; dks okn rqjar fujLr ugha djuk pkfg, mfpr n`f"Vdks.k & U;k;ky; dks okn rqjar fujLr ugha djuk pkfg, mfpr n`f"Vdks.k & U;k;ky; dks okn rqjar fujLr ugha djuk pkfg, 
vfirq oknh dks ikfj.kkfed  vfirq oknh dks ikfj.kkfed  vfirq oknh dks ikfj.kkfed  vfirq oknh dks ikfj.kkfed  vuqrks"k vuqrks"k vuqrks"k vuqrks"k dh ekax djdh ekax djdh ekax djdh ekax djusususus    gsrqgsrqgsrqgsrq    okni= esa la'kks/ku dk okni= esa la'kks/ku dk okni= esa la'kks/ku dk okni= esa la'kks/ku dk 
volj miyC/k djkuk pkfg,Avolj miyC/k djkuk pkfg,Avolj miyC/k djkuk pkfg,Avolj miyC/k djkuk pkfg,A 

 Ganpatlal v. Ganga Bai and ors. 
  Judgment dated 31.10.2022 passed by the High Court of Madhya 

Pradesh (Indore Bench) in Second Appeal No. 204 of 2002, reported 

in ILR 2023 MP 496  

Relevant extracts from the judgment: 

  It has been the consistent view that where plaintiff who is able to sue for 

further relief omits to do so and proviso to Section 42 of the Specific Relief Act, 

1963 becomes applicable, the Court should not dismiss the suit straight-away but 

should afford an opportunity to the plaintiff to amend his plaint to claim the 

consequential relief. It is then for the plaintiff to amend the plaint and claim the 

consequential relief or to face the possibility of the suit being dismissed. Even if 

after being afforded such an opportunity, the plaintiff fails to avail the same then 

his suit has to be dismissed. In any case, the suit should not be dismissed 

immediately upon recording of finding that the same is barred by the proviso to 

Section 34 of the Specific Relief Act. 

 

•  
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  PART – IIII 

CIRCULARS /NOTIFICATIONS 

NOTIFICATION DATED 22.03.2023 OF THE MINISTRY OF 

ENVIRONMENT, FOREST AND CLIMATE CHANGE 

REGARDING DATE  OF ENFORCEMENT OF WILD LIFE 

(PROTECTION) AMENDMENT ACT, 2022 
          

 S.O. 1394(E).—In exercise of the powers conferred by         

sub-section (2) of section 1 of the Wild Life (Protection) Amendment 

Act, 2022 (18 of 2022), the Central Government hereby appoints the 

1
st
 day of April, 2023 as the date on which the said Act shall come 

into force.  

 

[F. No. 1-25/2022 WL] 

BIVASH RANJAN,  
Additional Director General of  

Forests (WL) & Director, Wild Life Preservation. 

 

 dk-vk- 1394 ¼v½-& dsUnzh; ljdkj] oU; tho ¼laj{k.k½ la'kks/ku 
vf/kfu;e] 2022 ¼2022 dk 18½ dh /kkjk 1 dh mi/kkjk ¼2½ }kjk iznRr 
'kfDr;ksa dk iz;ksx djrs gq,] 1 vizSy] 2023 dks] ml rkjh[k ds :i esa fu;r 
djrh gS] ftldks mDr vf/kfu;e izo`Rr gksxkA  
 

¼Qk-la- 1&25@2022 McY;w,y½ 
fcokl jatu]  

vij ou egkfuns'kd ¼ McY;w,y½ 
 vkSj funs'kd] oU; tho ijh{k.k 

 
•  
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“What is necessary is to have Judges who are prepared to fashion 

new tools, forge new methods, innovate new strategies and evolve a 

new jurisprudence, who are judicial statesmen with a social vision 

and a creative faculty and who have, above all, a deep sense of 

commitment to the Constitution with an activist approach and 

obligation for accountability, not to any party in power nor to the 

opposition nor to the classes which are vociferous but to the half-

hungry millions of India who are continually denied their basic 

human rights. We need Judges who are alive to the socio-economic 

realities of Indian life, who are anxious to wipe every tear from 

every eye, who have faith in the constitutional values and who are 

ready to use law as an instrument for achieving the constitutional 

objectives.” 

- P.N. Bhagwati, J. in S.P. Gupta v. Union of India, 

1981 Supp  SCC 87, para 27. 
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PART - IV 

IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS 

e/;izns”ke/;izns”ke/;izns”ke/;izns”k    Hk.Mkj dz; rFkk lsok miktZu fu;e & 2015 Hk.Mkj dz; rFkk lsok miktZu fu;e & 2015 Hk.Mkj dz; rFkk lsok miktZu fu;e & 2015 Hk.Mkj dz; rFkk lsok miktZu fu;e & 2015     
¼;Fkk la¼;Fkk la¼;Fkk la¼;Fkk la”k”k”k”kksf/kr 2022½ksf/kr 2022½ksf/kr 2022½ksf/kr 2022½    

    

vkns'k dza- ,Q 9&20@2021@v& 73 Hkksiky fnukad 13-01-2023 ds vuqlkj 
vkns'k dzza- 11208&3209&X;kjg&v] fnukad 26 vxLr 1974 esa e/;izns'k 
foRrh; lafgrk ftYn& 2 ds fo|eku ifjf'k"V& 5 esa izfrLFkkfir e/;izns'k 
Hk.Mkj dz; fu;e ,oa lsok miktZu laca/kh iwoZ esa tkjh leLr vkns'k] 
funsZ'k@ fu;e fu"izHkkoh djrs gq, layXu ifjf'k"V vuqlkj e/;izns'k Hk.Mkj 
dz; rFkk lsok miktZu fu;e] 2015 ¼;Fkk la'kksf/kr 2022½ dks izHkkoh fd;k 
x;k gSA  

mDr fu;ekoyh dk D;w vkj dksM ds ek/;e ls v/;;u fd;k tk ldrk gSA  

 

 

 

•  

•  
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e/;izns”ke/;izns”ke/;izns”ke/;izns”k    U;kf;d lsok,a ¼U;kf;d lsok,a ¼U;kf;d lsok,a ¼U;kf;d lsok,a ¼osru] isa”kosru] isa”kosru] isa”kosru] isa”ku rFkk vU; lsokfuo`fu rFkk vU; lsokfuo`fu rFkk vU; lsokfuo`fu rFkk vU; lsokfuo`fRr Rr Rr Rr ykHkksa ykHkksa ykHkksa ykHkksa 
dk iqujh{k.k½ fu;e] 2022dk iqujh{k.k½ fu;e] 2022dk iqujh{k.k½ fu;e] 2022dk iqujh{k.k½ fu;e] 2022    

    
Qk- dza- 482 & bDdhl & c ¼,d½ & 2023 & ;r%] ekuuh; loksZPp U;k;ky; 
}kjk MCY;w-ih-¼lh½ 643@15 vkWy bafM;k ttsl ,lksfl,'ku fo:) ;wfu;u 
vkWQ bfM;k rFkk vU; fnukad 27 tqykbZ 2022 esa fn;s x;s funsZ'kksa ds ikyu esa 
rFkk Hkkjr ds lafo/kku ds vuqqPNsn 309 ds ijarqd }kjk iznRr 'kfDr;ksa dks 
iz;ksx esa ykrs gq, e/;izns'k ds jkT;iky }kjk e/;izns'k U;kf;d lsok,a ¼osru] 
isa'ku rFkk vU; lsok fuo`fRr ykHkksa dk iqujh{k.k½ fu;e] 2022 cuk;s x;s gSaA 
ftls e/;izns'k jkti= ¼vlk/kkj.k½ esa fnukad 03 Qjojh 2023 dks izdkf'kr 
fd;k x;k gSA  

mDr fu;ekoyh dk D;w vkj dksM ds ek/;e ls v/;;u fd;k tk ldrk gSA  

 

 

 

 

  

 

 

•  

 

Kku dk izdk'k lHkh va/ksjks dks lekIr dj nsrk gSA  

-  Lokeh foosdkuanLokeh foosdkuanLokeh foosdkuanLokeh foosdkuan    



ftyk ,oa l= U;k;ky;] vyhjktiqj (e-iz-)

ftyk ,oa l= U;k;ky;] v'kksduxj (e-iz-)
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