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PART-II
(NOTES ON IMPORTANT JUDGMENTS)
ACT/ TOPIC NOTE PAGE
NO. NO.

ARBITRATION AND CONCILIATION ACT, 1996
HreAee Ud gole JAfRIaH, 1996
Sections 34 and 37 — Arbitrability of dispute.
€RTY 34 U4 37 — AR A1y fqa1g | 61 85
ADOPTION REGULATIONS, 2017
qoadyevl fafras, 2017

Regulations 21 and 41 — See Sections 58 and 59 of the Juvenile Justice (Care and
Protection of Children) Act, 2015.

faf=r=t 21 U9 41 — < PR =T @Dl B SR Ud Axeon) IR, 2015
BT GRIY 58 TG 59 | 102+ 142
CIVIL PROCEDURE CODE, 1908
fafaer ufepar wfedr, 1908

Section 96 and Order 41 Rule 23 — Appeal — Whether an appeal admitted for final
hearing without any objection as to delay may be rejected being barred by limitation
without giving an opportunity to the appellant?

€TRT 96 U4 3T 41 9 23 — 3rdicl — 7 314 1 facig @ bl oy &
31T 3ifc gaTE & forg TR R foy M & 918 srdiemedt &1 &g s/awR g e
IRIHT BTl B aoid & SR IR GRS T ST AheT 87 62 85
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ACT/TOPIC NOTE PAGE
NO. NO.

Order 6 Rule 17 — Amendment of pleadings — At appellate stage — To incorporate plea
of readiness and willingness.

AT 6 I 17 — 3faes! o1 AT — 1A & TR TR — TR 3R 32gH &
@ AMGeT & FHI &Y | 112 152

Order 7 Rule 11 and Order 8 Rule 6A — (i) Whether a plaint can be rejected on the
ground of limitation under Order 7 Rule 11 CPC?

(ii) Counter claim — What constitutes? Whether counter claim can be treated as
clarificatory or supplementary in nature to the written statement?

A7 A 11 Ta MR 8 Faf 6% — () AT RNIUFE. S e 7 w11 @
I BIS TG IRAHAT BT & R W AMSR AT ST b 27

(ii) wfcreTar — /T BT 87 @1 fierar B fIRad B B WEIBROT AT AJYRS A
ST AT 87 63 86
Order 22 Rules 1 to 5 — Substitution of legal representatives in matrimonial disputes.
AR 22 R 1 9 5 — JaIfes Amal H e wfafeRT &1 ufiRemu= |

64 88

Order 22 Rule 3 — Legal representatives — Right to claim relief in suit.

AR 22 ¥ 3 — e afaffer — arg # /A &1 /[T HRA BT ADR |
65 89

Order 33 Rule 1 — (i) Indigent person — Determination of indigency.

(ii) Indigent person; appeal by.

IR 33 PR 1 — (i) e aafts — Fri=ar & Mo |

(i) fref= =afts gy omdiat | 66 90
CONSTITUTION OF INDIA:
AR &1 Afaem:

Article 136 — See Section 372 of the Criminal Procedure Code, 1973.

IV 136 — < qUS UlhT W, 1973 BT GRT 372 | 79 105
CONTRACT ACT, 1872
wfa<r arferf~raw, 1872

Sections 70, 73 and 74 — Breach of contract — Remedies — Which provision of the Act is
applicable when limits of liquidated damages are stipulated for?

SIRTY 70, 73 U4 74 — IfAST BT 9T — SUAR — Sl A97e &fe a1 A7 [uilRa &1
TE 21, 981 MW FT B AT U AR BRI 67 92
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ACT/TOPIC NOTE PAGE

NO. NO.
CRIMINAL PRACTICE:
MU YAT:
— See Section 372 of the Criminal Procedure Code, 1973.
— oW TUS Yihar Gfdn, 1973 &Y ¢RT 372 | 79 105

CRIMINAL PROCEDURE CODE, 1973
gug yfpar wfzdar, 1973

Section 145 — (i) Maintainability of Revision against quasi—final or intermediate order.

(ii) Proceeding u/s 145 Cr.P.C. be stayed only when factum of possession is sub-judice in
the civil suit.

SRT 145 — (i) AG—3ICTH 1A FeAAT AT & [Ivg YA B TR |

(i) gRT 145 & T FHRIAE! A7 dd AT B o1 A&l 2, o Rifdat arg &
eI BT qeg <IN & | 68 93

Section 154 — FIR and inquest report — Mention of inquest number in FIR; effect of.
HRT 154 — Y 1 Ufdded 3R 3 FHer ufdde — yori a1 ufdded 3 3
T HaR BT Seolkd; T | 94 (i) 131
Sections 173(2) and 190 — Which Closure Report can be adopted by Magistrate?
gRIG 173(2) TG 190 — I 3 @reAT RUIE ARG e §RT WIHR &1 ST Al 87

69 94

Sections 225 and 301 — Sessions trial — Whether counsel engaged by victim/de-facto
complainant may be permitted to cross-examine defence witness after cross-
examination by public prosecutor?

HRIC 225 U9 301 — ¥ fdORV — @1 difed a1 graifded gRardl grT ged
NG BT AT SIATTD & GRT FATG H1ell BT AfTIRIEToT HR o) ST & e

I Wl UfraIeor B @l STgAfT <1 5 Wbl &7 70 95
Section 227 — Discharge; application for — Consideration of.
&RT 227 — I9@A & foTg e — faar | 71 96

Section 228 — Framing of charges — Offences of cheating and criminal breach of trust
by public servant.

HRT 228 — ARGl &I fIRTAT — ATH HIH §RT <ART BT MRS 9T U4 Bl &
STURTET | 72* 96
Section 309(2)(c) — Cross-examination of witness — Right closed by Trial Court.

&IRT 309(2)(TT) — el &1 wfaaieror — faeRor <TATery §RT S1fAdR AT & e
SITET | 73* 97
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ACT/TOPIC NOTE PAGE
NO. NO.

Section 311 — Recalling of witnesses on the ground of incompetency of previous lawyer.
&RT 311 — Yd AT B AT b AR IR ATERT BT Y AT ST |
74* 98

Section 313 — Examination of accused — Accused’s attention should be drawn to every
inculpatory material so as to enable him to explain it.

SRT 313 — AR YIS0 — JRIAT BT & U YA IHANTHS dedl DI AR
M fhar ST a1ty ST S8 SS9 W $RA & JaWR SUE] & I |

75 98
Section 313 — Examination of accused — Admission made during — Use of.

HIRT 313 — 37T W — $H SR Bl TS WP — BT SYANT |
76 (i) 100

Section 319 — Summoning of additional accused.
€RT 319 — AR AMFaRT BT AT AT | 77* 104
Section 319 — Order of summoning — Exercise of power u/s 319 — Test to be applied.

SRT 319 — WU HRA BT IS — &RT 319 I AfdT BT SUINT — TR Bl
HAT | 78* 105

Section 354 — Death sentence; award of — Cases based on circumstantial evidence —
Whether death sentence can never be awarded in cases based on circumstantial evidence?

— Death sentence — Doctrine of “residual doubt” — Explained.

€RT 354 — YU ARRINUT fHA1 S — yRReIfIST ey iR smenRa Jrfel —
F7 gRRRST A W maRa AMal # Jgave w1 T8l T S | &7

— GGaUS — AR Hag” BT Nigid — arr ol T8 | 89 121

Section 372 — (i) Appeal against conviction — Whether appellate court while hearing an
appeal against conviction, convict accused for offences under which they were acquitted
by the trial Court?

(ii) lllegal order — Challenged by only one of several accused — Whether non-appealing
accused can be benefited by setting aside such illegal order?

&RT 372 — (i) SNRifg & fawg sl — @ SwiifE & fowg odiid R gHarE
BRI BY UG IR, I AR & oY AMGTH Pl TRIG B Fohdll & (o
g fa=mRor <IRITerd )T SINHad fhy Ty 97

(ii) 3Tarer 3fT<el — B ANYERTTOT H A Bl b gRT Al &l Tg — FAT U (e
3IT<TT T AR DR BY AUTeT 7 DR ATl JAGTHATOT DT AT AT~ fhar ST Heperr
27 79 105
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ACT/TOPIC NOTE PAGE
NO. NO.

Sections 437 and 439 — See Sections 8, 10 and 12 of the Juvenile Justice (Care and
Protection of Children) Act, 2015.

HRIY 437 U9 439 — < B3R <1 (STTd] & @ Ud 6vew) ST, 2015

P gRIG 8, 10 Ud 12| 80* 107
CRIMINAL TRIAL:
ATRIS fa=mRor:
— Appreciation of evidence and sentence of capital punishment.
— e HT Jed1d Td T BT GULQY | 81 108
— Blood stains — Proof of Forensic examination — Benefit of doubt.
— G B g — HRRTS GRS HT YA — HIg Bl oA | 82 109

EVIDENCE ACT, 1872
wrey srferfraya, 1872

Section 3 — See Sections 34, 300 Exception 4, 302 and 304 Part | of the Criminal
Procedure Code, 1973.

gRT 3 — <% gvs Ufhar wfedr, 1973 &) &RIY 34, 300 MUATE 4, 302 Ud 304
qAT—TF | 86* 116
Section 3 — See Sections 120B, 409 and 477A of the Indian Penal Code, 1860.
gRT 3 — 3 9RO TUS Af2dT, 1860 ® &IRTY 120%, 409 UG 477 |

91* 127

Section 3 — See Section 376(2)(1) (Prior to Amendment 2013) of the Indian Penal Code,
1860.

gRT 3 — IW MRAN TUs HidT, 1860 B &RT 376(2)(1) (FeME 2013 & Yd) |
99* 141

Sections 3 and 32 — Multiple dying declarations; appreciation of — Presence of family
members while making dying declaration.

&RTY 3 U4 32 — UMD DIl HAT Bl fAde — GBIl HAT ol A7
IRIR & ARl B IURANT | 83 11
Sections 3 and 45 — Report of hand writing experts.

€RIY 3 U4 45 — gWog Qs & ufdae | 92* 128
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ACT/TOPIC NOTE PAGE
NO. NO.

Sections 3 and 45 — (i) Contradiction and inconsistencies in evidence of eye-witnesses;
effect of.

(ii)  Eye-witness; credibility of.
(iii)  Medical vs. ocular evidence — Inconsistencies; effect of.
(iv)  Expert evidence — Indecisive opininon — FSL report; effect of.

€RTY 3 U4 45 — (i) Jelcell wnferal &) |ned # faRamr &fk faserfordt — gwma |
(i) wegeet @l @ fegd-ad |

(i) ffrci fovg Aifee A — iRl — g9 |

(iv) faRws aey — ywuavd. R # ifofas s o1 uwra | 94 131

Sections 3, 65B and 106 — Circumstantial evidence — Last seen theory — Does not by
itself lead to an inference about guilt of accused.

Electronic evidence, admissibility of — Whether objections as to admissibility of electronic
evidence for want of certificate u/s 65 of the Evidence Act — once waived at the time of
recording of evidence can be raised during appeal.

gRTY 3, 65 UG 106 — URRfIST A1ey — 3ifow IR a1y < oI &7 Rigia —
TIHT AR BT QAN & G # g &I gRa T Far 2 |

— ZolagIMd AT, TS — JIT A1ed AfAIH BT &aRT 65 & A gA0T U5 &

TG H SelagIFe ed DI ATEAT DI Mufcd, TH IR A8 e & wWR W

IR R AU M & SWRIT Ml & WK TR SSTs off Idhall 87 76 (iii) 100
& (iv)

Sections 3 and 106 — See Section 364-A of the Indian Penal Code, 1860.

gRI¢ 3 U9 106 — <% WRAT GUS WAfEdT, 1860 P &IRT 364—F | 98 138

Sections 3 and 113B — Presumption — facts which must be established before
presumption is raised.

€RTY 3 U9 113@ — IUIRO — SURYT $H_ & G4 Sl deg A1fdd fby S =nf2y |
87 (ii) 117

Sections 30 and 114 Ill. (b) — Confession of co-accused — Evidentiary value.

HRTY 30 UG 114 §<id (@) — Ae—3AMWGT B DA — ATedD e |

84* 114

Section 32 — Dying declaration — Reliability of.

€IRT 32 — Y& o BT — feaq=1dr | 95* 135
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ACT/TOPIC NOTE PAGE
NO. NO.

Section 32 — See Sections 304-B and 498-A of the Indian Penal Code, 1860.
IRT 32 — W YRAY TS AfEdl, 1860 BT €IRTY 304—% UG 498—F |

97* 137

Section 68 — Gift deed — Examination of attesting witness — When there is no specific
denial of the execution of gift deed.

SIRT 68 — GUA — YAV HE bl GRIET — S&l qFua & Wi &l $rg
fafefése e = 81| 85 (ii)* 115

Section 83 — Presumption of accuracy of map once it is drawn/prepared by Revenue
Authorities even when appellate authority sets aside direction for preparation/drawing
of such map.

€RT 83 — YOI UIAHINAT §RT U IR TAR B T TaRT BI YEdT Bl SURM
Tgt qP 6 T4 rdfieira Uiy U Fa2T &l GIR fhd S & fem fder o1 smuwa
AN PR T 111 (ii)* 151
HINDU SUCCESSION ACT, 1956
feg SIffrerR rfrfraH, 1956

Section 30 — Testamentary succession — Gift deed in favour of stranger — The Burden of
proof that the property was ancestral was on the plaintiffs alone.

&RT 30 — JHII STRIYHR — IR & U&T | IS — g YA HRA BT R fh
Frgfed Uqep off, afdel IIaTol WR 2 | 85 (i)* 115
INDIAN PENAL CODE, 1860
AR gvs Higan, 1860
Sections 34 and 304B — Dowry death — Elements to be established.
SRTY 34 U4 304% — Sool 81 — UG HR Bg ad | 87 (i) 117

Sections 34, 300 Exception 4, 302 and 304 Part | — Murder or culpable homicide not
amounting to murder — Sudden quarrel.

€IIRIC 34, 300 3MYATS 4, 302 UG 304 HANT—Yd — ST AT JAURIS AT T S
AT I8l § — 3EMS a9 | 86* 116
Sections 53, 302 and 304 Part Il — (i) Sentence; awarding of — Objectives.

(ii)  Aggravating and mitigating circumstances — Balance of.
(iii)  Whether passage of time is a mitigating circumstance in awarding sentence?
(iv)  Mitigating circumstances — Evaluation of.
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ACT/TOPIC NOTE PAGE
NO. NO.

IRV 53, 302 U9 304 ART—<al — (i) gvereyr Afdfaoffa fvar Smr — Seew |

(i) TRAT 9™ TG HH HRA dTel IRRUfET — AR efd wRAT |

(ili) =T T BT AT B ST ST & SO H TR BH HR arell TRRf
2?

(iv) TRAT BH PR aren aRRerfaar — AR 88 119

Sections 53, 302, 376 and 376-A — See Section 354 of the Criminal Procedure Code, 1973.

€IRTU 53, 302, 376 U4 376—T — X qUS UshdT AlRdT, 1973 &I ORT 354 |

89 121
Sections 96, 203 and 304 Part-ll — Right of private defence — Extent of causing death.

SIRTY 96, 203 Ud 304 A<l — {51 URRE &1 JHR — & IR PR dD

IR | 90 123
Sections 120B and 302 — Criminal conspiracy — Elements constituting.
gRIY 1209 Ud 302 — 3MWRIH TSI — 3MaeTdH dcd | 76 (i) 100

Sections 120B, 409 and 477A — FIR (initial complaint) and charge sheet — Difference in
quantity of items misappropriate or amount falsified; effect of.

€RTY 120, 409 U4 477 — UAH T Ufadad (RS RIbRIa) 3R ARMY 45
— SfAFET Sufcd @ /e vd @ 9 e ufafte &1 af¥n &) A 6 e
T | 91* 127

Sections 120-B, 420, 467, 468, 471 and 477-A - Falsification of account, cheating,
forgery and criminal conspiracy — Proof.

SIRTY 120, 420, 467, 468, 471 U4 477—% — TN BT HATHIYT, BA, HEIAT
3R STURIE® Y$dd — | | 92* 128

Sections 300, 302 and 304 Part Il — Occurrence took place suddenly and there was no
premeditation on the part of the accused — Culpable homicide not amounting to murder.

SIRTY 300, 302 U4 304 HRI—Gl — S8l geT 3Ifgad & 9N R g4 f&Iaq & o=
AP BT & — BT I DIfe § T {4 dTelT AT I | 93 (i) 128

Section 302 — See Sections 3 and 45 of the Evidence Act, 1872 and Section 154 of the
Criminal Procedure Code, 1973

STRT 302 — <X ey AfAfIH, 1872 &1 &IRTT 3 U4 45 3R gUs Ufshar Gigdr, 1973
Bl GRT 154 | 94 131
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ACT/TOPIC NOTE PAGE
NO. NO.

Section 302 — See Section 32 of the Evidence Act, 1872.

€RT 302 — <© Aed AR, 1872 BT &RT 32 | 95+ 135
Sections 302 and 304 Part Il — Murder or culpable homicide not amounting to murder.
€IRTY 302 UG 304 HANT—Gl — TT IT TAT D HIfS H 7 37 ITeAT MORIS A
qeT | 96 135

Sections 304-B and 498-A — Dowry death and cruelty — Contradictory statements made
by victim in two dying declarations — effect.

HRIY 304—% Ud 498—d — Tool §og Ud Rl — al gDIal= ST H 8 gRI
Rl wer fhy U € — wTa | 97* 137
Sections 304-B and 498-A — Cruelty and Dowry Death — Presumption.
HRI¢ 304—% U4 498—% — HXal Ud qeol g — SUROT | 101* 142
Section 364-A — Kidnapping for ransom — Circumstantial evidence.
HRT 364—b — Gfde & ford gueryl — yRRefre ey | 98 138
Section 376 (2)(1) (Prior to Amendment 2013) — Rape — Appreciation of evidence.
&RT 376 (2)(1) (WS 2013 & Yd) — TAHR — Hed ST oA |
99* 141
Sections 409, 420 and 511 — See Section 228 of the Criminal Procedure Code, 1973.
SR 409, 420 U4 511 — G GUS UihaAT AiEdT, 1973 &1 €RT 228 |
72* 96
Section 494 — Whether applies to male belonging to Muslim community?
HIRT 494 — T GRH FGE ¥ Heg 3@ dTel §HY W AL 81T &7
100* 141
JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) ACT, 2015
fHek Mg (@ra®l 1 I@RE T G3e&vn) AferfH, 2015

Sections 8, 10 and 12 — Applicability of Sections 437 and 439 on bail application of
Juvenile.

€RTY 8, 10 U4 12 — B3R & SHMT 3MIET UR GRIY 437 3R 439 &1 ANL BT |

80* 107
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ACT/TOPIC NOTE PAGE

NO. NO.
Sections 58 and 59 — Adoption — Change in citizenship during pendency of application;
effect of.
€RTY 58 Uq 59 — Gadd UBUT — 3MMAEH & @ifdd Y& & Gk ANTRET § uRad=;
UHTT | 102* 142

LAND ACQUISITION ACT, 1894
A3t Irferfas, 1894
Section 23 — Compensation — Determination of — Annual increase method.
€RT 23 — iR — FuRo — aiiie gig ugf | 103* 143
LAND REVENUE CODE, 1959 (M.P.)
H—Iored dfedr, 1959 (H.9.)
Section 178 — See Order 22 Rule 3 of the Civil Procedure Code, 1908.
oRT 178 — <% RAfdal ufshan far, 1908 & ameer 22 FrI9 31 65 89
LIMITATION ACT, 1963
g siferfras, 1963
Section 5 — See Section 96 and Order 41 Rule 23 of the Civil Procedure Code,1908.
ORI 5 — < ffdd ufshar GfEaT, 1908 &1 &RT 96 TT AT 41 = 23 |
62 85
Section 27 — Adverse Possession; meaning, nature and ingredients of — Reiterated.
HRT 27 — Ufddae wear; 31, UHfT iR @, S 1y | 104 144

Section 27 and Article 58 — (i) Adverse possession — Possession given under invalid
sale deed.

(ii) Different cause of action accrues on different dates — Article 58 would govern only
the suit for the relief of declaration and it will not cover other relief governed by other
articles of the Limitation Act.

€T 27 U9 AJ28< 58 — (i) Ufae v — sifafmr= faga faerg & emR
TR el & fbar 1 |

(i) Fr=T a8 PHROT [T f3ATDT BT YIS U — AJTBG 58 W D BNV Bl AT
% oy Tga are SR 81T 31k I8 URHAHT AffRM & 3= srgeal 9 eniad 81

aTell FETIdl UR IresIed d8l 81T | 105* 145
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ACT/TOPIC NOTE PAGE
NO. NO.

Article 54 — Specific performance of contract — Limitation to file suit — When specific
date fixed for execution of sale deed in agreement.

IV 54 — ey BT AFIEE JUra — arg AR B BT IRAAT BT — 59
gy ¥ faspy fder & fare &1 Al R @1 15 oY | 113 (i) 153
MOTOR VEHICLES ACT, 1988
Hlex a9 rferfaH, 1988

Sections 2(30) and 168 — Motor accident claim — Liability of Government to pay
compensation — Death of victim due to rash and negligent driving of bus of State Road
Transport.

€RTC 2(30) Ud 168 — AICR GHCHT QAT — HATIol & A Bl TRBR BT QI
— 5T ASH URTE I 99 Pl I AR ATIRATE | T & BRI YIS B
7Y | 106* 146

Section 166 — (i) Compensation — Enhancement — Injury claim.

(ii) Liability of insurer — Principle of pay and recover.
&RT 166 — (i) &fyfd — gig — Iusfa aT@T|

(i) drHTeRdT BT SR — YA Ud agell &I RIgId | 107* 146

Sections 166 and 168 — Whether a driver who has a license to drive a light motor
vehicle and is driving a transport vehicle of that class is required to additionally obtain
an endorsement to drive a transport vehicle?

gRI¢ 166 Ud 168 — T U dleld fold U Udh el Ale dlgd, da™ dl

AT & 3R AT & &1 uRded d184 Il R8T &, & o7y SR w4 I uRags

T8 IS BT JBIh UT HRAT ATIID &7 108* 147
NEGOTIABLE INSTRUMENTS ACT, 1881
b feraa arferfras, 1881

Sections 138 and 139 — Dishonour of cheque — Presumption.

ERIY 138 UG 139 — Td Pl IHIGRIT — IULROT | 109 148
PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT, 2012
AfT® IruRTEN | AraAdl BT AREor IrferfaH, 2012

Section 4 — See Section 376(2)(1) (Prior to Amendment 2013) of the Indian Penal Code,
1860.

HRT 4 — <O 9RA TUS AfEdT, 1860 BT RT 376(2)(1) (FLMEM 2013 & ) |
99* 141
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ACT/TOPIC NOTE PAGE
NO. NO.

REGISTRATION ACT, 1908

IoredTHror arferfras, 1908

Section 47 — Registered document — Time of commencement of operation.

&RT 47 — USIIgd GRS — AT G9Td! 819 6T FHIY | 110* 151

Section 49 — Unregistered sale deed — Declaration of title.

€RT 49 — JUSIHd [dhd fdekg — T =YoTT | 105* 145
SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION OF
ATROCITIES) ACT, 1989
Iggfaa wfa &R sy faa seenfa @R fFaron) aiftrfem, 1989

Section 3(2)(v) — The offence must have been committed against the person on the
ground that such person is a member of Scheduled Caste or Scheduled Tribe.

gRT 3(2)(v) — IR fHd Ffdd & fIvg $9 IR R fhar S=m @2y & a8
T AT ST AT AT ST BT AT © | 93 (i) 128

SPECIFIC RELIEF ACT, 1963
fafafdse iy srfeif-=r, 1963

Section 5 — Recovery of possession of encroached land — Dispute as to boundaries —
Encroachment of adjoining land — Matters to be established.

IRT 5 — AMTHAT A & Beol BT UGGV — HMAT BT fdare — Fe o A &r
TfepoT — JeNfUd &1 S dTell AT | 111 (i)* 151

Section 16(c) — Suit for specific performance of contract — Incorporation of averments
as to readiness and willingness of plaintiff at the appeallate stage.

ART 16(7) — wfdar & faffds JguTer @1 a1e — 3Ted & AU T BT T
PR D foTg aTa) & TR 3R ggD B & e Bl fdIelid WR W AT fdbar
ST | 112 152

Section 16(c) — Specific performance of contract — Readiness and willingness — Failure
of plaintiffs to pay monthly installments of sale consideration, not collecting rent from
tenants as stipulated in agreement, not paying municipal taxes etc. and not taking
action for eviction of tenant — Effect.

SIRT 16(1) — 3rgdy &1 fAffde srgurer™ — TeuRa iR gegdar — Ay Jea &
AR fhedl BT YA B H, FJae & AR [BRITGRT  fBRam aegell o= 4,
TRUTfTe PRI BT YA B NS | ardl Bl f[Aberdr vd fhRIER & Fsprad &
oY HRAE T8l HIAT — Y9G | 113 (i) 153
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ACT/TOPIC NOTE PAGE
NO. NO.

Sections 16(c) and 20(2)(c) — Suit for specific performance of contract — Readiness
and willingness.

IR 16(7T) Td 20(2)(1) — wfder & fAffde srure™ g ae — doRar vd
STgHAT | 114 155

Section 34 — Suit for declaration; maintainability of — Absence of consequential relief —
Effect of.

HRT 34 — "I & foTU are; aryofierar — aiiRenfde Sy & 3f9a — 9T |
115 157
TRANSFER OF PROPERTY ACT, 1882
Hufed sfaver siferfram, 1882

Section 58(c) — Mortgage by conditional sale or sale with option to repurchase.
SRT 58(7) — LA fAH GRT 98 AT Y: I PR DI A D AT G |
116* 157
UNLAWFUL ACTIVITIES (PREVENTION) ACT, 1967
fafer fawg wfafaferar (Framon) aferfras, 1967

Sections 38 and 39 — Association with terrorist organisation with intention to further its
activities punishable u/s 38 and garnering support for the terrorist organisation
punishable u/s 39 — Scope and field of operation of these two sections.

EIRTY 38 U4 39 — 3! TS & A1 IFPT AT DT T 981 & SR A
FagdT URT 38 B AT TUSHIT B 3R 3 d! TS & U FHT T BT &RT
39 & AT TUSHIT & — S QI URIRN BT BRI dor R | 117 158

PART - 111

(CIRCULARS/NOTIFICATIONS)

1. Notification dated 09.08.1996 of Department of Law and Legislative Affairs, Government
of Madhya Pradesh, specifying the Court of Session as Human Rights Court. 3

2. PR =T (@eTdl & @G TG AGRE0) AT, 2015 B GRT 49(1) B U]
& Sfaid Rl T wIftd dRA deell Aeguce wmEd @ ARRgET
fa-ie 29.03.2016 3

3. Notification dated 07.10.2017 of Home Department, Government of Madhya Pradesh,
conferring the Powers of Arrest, Investigation and Prosecution of Persons before any
Special Court to all Officers of the rank of Police Inspector. 4
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ACT/TOPIC NOTE PAGE
NO. NO.

4. Notification dated 08.12.2017 of Department of Law and Legislative Affairs, Government
of Madhya Pradesh, specifying the Court of Session as a Special Court for Trial of

Offences under the Rights of Persons with Disabilities Act, 2016. 4
5. Order dated 26.09.2018 of the High Court of Madhya Pradesh, designating Grievance
Redressal Officer under the Rights of Persons with Disabilities Act, 2016. 5
6. Notification dated 16.11.2018 regarding amendment in the Madhya Pradesh Civil
Courts Rules, 1961. 5
7. Notification dated 16.11.2018 regarding amendment in the Madhya Pradesh Rules
and Orders (Criminal). 6

8. WA T Fifhca vd w@ren fdwmRal o Rifdd 994 98 =9 o/ udie
JefleThl BT FEIUQYT Ufeetd 2o TS, 1949 &1 ORT 71 (2) H Urgenfaa e
AMfIFR Ued fhd Fdell ol ARl Ud uRaR FHearoT favmT, Aegueer o &
ferga=T fadie 07.03.2020 7

9. HIURY UfecTd gl UaT, 1949 Bl &RT 50 & A, Adel RHT (COVID-19) BT
T HRIUGE T & fol¢ HepTds T BIfYd a3l Gaell |l W@Rel Ud gRaR

BT fIHTT, AEUQET BT & JRRIET fa=id 18.03.2020 8
PART -1V
(IMPORTANT CENTRAL/STATE ACTS & AMENDMENTY)
1. The Epidemic Diseases (Amendment) Ordinance, 2020 5
2. Madhya Pradesh Epidemic Diseases, Covid-19 Regulations, 2020 9
3. Protection of Children from Sexual Offences Rules, 2020 1
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EDITORIAL
Esteemed Readers,

When we presented the early 2020 issue of the JOTI Journal, no one
comprehended what the outbreak of the novel Corona Virus pandemic
that has spawned the COVID-19 respiratory disease throughout the country
in the weeks to come. A couple of months later, life as we know,
fundamentally changed. The mantras of today are ‘stay at home, stay safe’
and ‘social distancing’. It has significantly impacted the man’s affairs. State
authorities banned individual free movement and gathering of people.
Territorial borders are closed. Normal social life and work has come to a
screeching halt. Consequently, we are compelled by this nature’s anarchic
to postpone our educational programmes scheduled in the months of April
and May this year.

Not to mention that, to avoid the conglomeration of participants in the
venues in abidance with the preventative directions issued by the
Government, we suspended not just the major events of the Academy but
also some other regular activities including the primary one, that is, First
Phase Institutional Induction Training Course for the newly appointed 155
Civil Judges (Entry Level) after completion of their initial field training.
Similarly, specialized training programmes on Negotiable Instruments Act,
which were to be conducted at regional levels at Guna and Ujjain were
also postponed. Eduational Programmes at Forensic Science Laboratory,
Sagar and Medico Legal Institute, Bhopal were also deferred. The training
courses for ministerial staff conducted at district level are also affected.

This COVID-19 has not only crippled the academic calendar, but
thwarted our jubilation too. As we all know that the Academy, as a part of
its Silver Jubilee celebration, had planned a programme of Directors’
Retreat that was to be held on 215t & 22" March at Jabalpur and was also
set to feature the Hon’ble President of India had kind enough to accept
our invitation to inaugurate the function. With the persistent efforts of our
Hon’ble Chief Justice, the preparations were well underway for this one-
of-a-kind event, but this viral epidemic stopped us to make history.

We are collectively in a situation in which we have no experience and
for which we have limited preparation. How we were able to accomplish
the tasks of the Academy despite such times of grave danger is surely
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going to be lauded in the coming years, but it is not without its losses that
bring a little sorrow to us. We are looking at viable alternate methods to
keep the Academy functional despite everything that is trying to slow it
down. We will come up with a plan for conducting the induction courses
and other educational programmes keeping in mind that it is at the least
at par with the traditional methods of the functions of this Academy if not
better.

To say that, we are disappointed in how events turned out would be
an understatement. However, the entire nation felt the tremors and the
immediate aftershocks of the mass pandemic, the Judiciary had never
seen such a slowdown in forever. Functioning of all the Courts was
suspended which caused a massive setback to our bandwagon of Justice
Dispensation System which slowed it down exponentially. But it is nature
of a juggernaut that once you get it moving, it is very difficult to slow it
down. Granted, we are currently in one of the most perplexing times the
world collectively is facing, but we will get back on track very soon, and
the only reason | believe so, is because humans are relentless in their
pursuit of survival and will end up finding one way or another to restore
normalcy in the bleakest and the most difficult of situations.

Amidst this lock-down, that may be for the period unbeknownst, a lot
of things has stagnated from progressing. But, there is a wide range of
information and knowledge available all around us. That list should not
contain our scope of knowledge. We have a lot of time on our hands at
this point, so it may be utilized by focussing all of it at various sources of
knowledge at one’s disposal.

Lastly, this Journal is only as good as long as we receive constructive
criticism and feedback on its previous iterations. Which means that this
Journal is not a one sided effort, but a collaborative task between the
author and the reader. Feedback from the esteemed readers is of
preponderating value to us. Kindly drop in a comment or suggestion and
we would like to integrate it into our next issue of this Bi-monthly.

| hope all of you are doing well. In these testing times, | expect each
one of you is taking good care of yourself and the people around you.

Ramkumar Choubey
Director
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JUDICIALETHICS, NORMS AND BEHAVIOUR*

Justice Sujoy Paul
Judge, High Court of Madhya Pradesh

FIUH H MY T DI ARA B IR FaRAT BT I T4 TR qISAT 3R FABHAR
UfST _ar g | M1 89 S QIR G ARl & v # =r/=i & |

9 gg BT & A1 g€ BT URomH |Frafed vd uror-ufrsst o g1 @ wu § 8 Faar
21 U qahed o1 o W Fwufed, ufssT ar uror @ 21 @ w9 # 8 9ahdr 2| o g9
BT 2 98 <1 IgF 9 <1 sl & d1 BT ® < ST gae BiaT &, 98 of afaaar a1
T UIHRI & 419 H BT 8 | g H AR TR0 § B Ig B 5 Yg BT hen v B ford
PIS 3T A =TI AT THIRR 81 8IdT &, U0 &1 81/ |awafed @ g1fy a1 fasdt v
A1 & el <P o | AR W (BT g BT 3= BIdT & <ifcbeT Ueb YR BT A< ATUD
SR {53 T ByFel | BIaT & R fid) oo uforse, Ry fasd @ wwafeq, gfsy ar groif
BT 41 B 81 Al & AT I8 T g1 Hdaeid B & fomieT 1ficd o w e
2| I8 Hl ol 2 b e & S R W gE’l ¥ i gafor W 2 e
YA AR UR AT B ST BRA © 197 BRI I TN AR AR TR IRl BRI & |
g B g ORI oFT, H¥el o F T | |RT Ui o | AR IR HaRId & 3R I BRI
RISART &1 BRI © fob g9a! fobdl 7 Bl fawr wR [t o7 <41 2 1 gap Heell e
IS Pl WR & | 3AUD career I YB3 &, MU URY 980 AN WAl 81N, AMTD
g0 AN IR BRT | 3 Wil 3R SRl &7 Har Fags R0 & U BRI 37T Bl
geq & — Judicial ethics and norms @ aR # | ¥ R 31 ¥ 31 Ugel § I8 Al
2 & Sl =T T SR § TR <8 H IS IR H ATST AT T BT B | =1
DI Sl AR FHR Hedl H PR &H IR YRI WRd & <l Ueb g8 JRIGH 9 RaE e’
# g8 forar & 13

"R, <ATd 81 8 MR I9H Uggold T8 &, Ygg i, g ol

TEI € PR d & BT UTe 81 BRd | ¥, g9 T8 § TR, g8 9 Pl

e el BRAT AR A, A 81 & 3R IAqH 07 fdpar Sirem & 1

3R MY "2~ &' H IISI—JoT ®I S 202y el T8 SHad! ue df ugel H Iaf
3MIT faRM @R I8 I arEdr € fb S9 &Tal § S IIoI1 811 o7 98 =TT &7
B AT BRAT AT | ISAT—AVT DI I8 U fIATS T8 b A U ST Bl SAT RE &
PRAT 3R I S IUT UHR A FAER BRI O TRE BT FAER DIs Gord B dTel]
37T IRT G BI T8 G & A1 PR & | GH &S A & [EATd I AN Pl §U8 &Nl

*  Edited script of the recorded lecture delivered by His Lordship on the topic “Judicial

Ethics, Norms and Behaviour” on 07.09.2019 during First Phase Induction Course for
Civil Judges Class-Il (2019 Batch) in the Academy.
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T & 10T HAM S H | AR UR 89 I8 THSK © b 9T PRGN B A ffdhT ST ISl
I T T FHC B O AT I SHUR By 32T a1 sIdT o7 IH W 1 & BT 3iezeT
IR 17 o o 31 ST ) G0 JMERITUT HRAT 98 =1 & STAR BRAT | 37RTh & T
N 5% Rierrery e 2, 89 Wil # 1 s 516 8 | ST 31Tl IE-VT © 98 U
3R T ‘BHEFESRAT I e BT & 5raH $eT 1T 1,

ST T% & AN AR BT & HAT 2 [

3R 89 $9d! UETRI® ok qR1a9 Wev H < 1 89K I8l Sl <1 & &R0 2
98 I8 2 b g U &1 o6 2 SR |y wak 2| SMHdR WS R
31aIROT & fd king can do no wrong, ST ¥ &g FfC T8l BT 8, I8 IR0 9RA H H41
W TE RET | RIS A WY Y8 IAUET B TS [ g8 GH BT U BT Al TS 8 3R A9
ST Tl B O X2 & 98 Tl Jora: 39 oH b IR H 2|

3R &9 Ufasifie ok qRa- |ed H, g9 & R H |, 1 g9 BT G T e
oT | TS IHBT I8 HHIU PR GYG & wY H AMT S &1 & b & I fobdl Huara
A IADT AR B, olfch &H BT FAR YRIAT HRA H 0T, &H AT AeT0T & WY H AT SIrll
o7 b fohl T YOI 9T & SHDT SHDT gH DHET STl AT | S g8 P Sirar AT b 31
qro7 TR H) g BT 6T BT, Fafbcas &1 o1 ® b 98 |atad @7 9 U TR 6l
SUAR R, RITRT BT & € P g8 ThR0T & [o—aIN UR TR SR AR = Bl
fl 919 I O aRE A IR Eax UBRT BT HAAT B | Tg TgH RIS quality €, I
TART UGB AT AT 8 IHA Haed o | IR ffhcdss T 7T 1 98 Rafbcar ax <
ST IHHT Aol &1 Aol | 98 TaT & BARM @ oIy ST 98 a8l § § o] IHS]
3R & el | A 2y | et SR, <aramiier fohdl veteR & et SR, 41 98 S
3R e BT Brd BT SR &H AR <IN Ueb Afde] & U ¥, Teb <ARIEAT b ®Y H, T
I ANTRS & WY H AI—3T gH BT Yo [ IR ¥ IR 8, I Ad § 599
g9 fddcd a1 AR BT HEROT IdT © | BANI Wl & g d 0ad [bd JbR 4
S OH BT Uled FRd 23U EARI R & RS &1 FEiRer E1T 2, institutional
behavior & IR H TR @1 &RV I & | § MIBT Yeb BICT AT IIEXT ST ATE & |
TR < & T YT H STef 9gd Herure o Refd a7 W@ a8t & Aifsar ik F9reR smo
T 32 2, 3R S Hfod uRRfl # 0 a8 dfe frae g1 § e U9 953 8, 1P
T ERRIR B 6 a7 da Mfte & uig | el @ S of aohdr 8, 98 e | 8
QT 8, 98 37U equanimity & @Il g | 98 ST ®I o R gl a8l 8 <l 2 |
TE AU TH BT UTel= R ¥ 8| geball & | g8 AR Mierdl SR Mferdl & dra d fegs
qIg ¥ ST 5l & AR I Qe H 59 qiRY Bl &, 916 AR 8 df g8 ANl dl 8-
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A BTerdr €, S UT0l 1 &M HRAT &, SAD] WISl Ugandl &, ST Il g 8
Al 39 %8 ¥ Sl 98 ¥ BT e HRal & R qRI AT § O ORE 9 9ga=d Ae
I9 99 &1 falg s & SEA AT BT institutional behaviour dF gdT 2 3R gifory
ST S1gT DR & | DR ST & Al AT el & fob 1 AT IS 8, 379 DIg [adeba ] sl |
EHIR AT &1 AT €, U8l U+ Y& & & Pl Ulel BT il BAR fdeied 3R AR
Bl RN IR @1 MR S IR G-I fob 89 IR AT s YR | &4 6T arerd
FRJ & I a1 institution RTAHT 3T R 99991 o1 2 € S9a IR H Al a1 gRon
gl | 3 e R Al 3R |rffed dR WR, § SHH U AUD! T eMHA HRAT F,
et @ f& 89 $9 institutional behaviour 3fR 89 institutional character @7
strengthen @, SADH! TG < |

ofigT AT fIva=R o g3 S fdedqal umifies Y 981 8, # g wen argar & f&
el <21 @1 drehd, SED! Afd, IHH His[e Udd HEARN B FHarg, AYE DI TS,
QST YT 1 HT, TARRI & UgRal I I Fe1 sl | fhdl g &1 drpd S9ab
ARST & IRF | T BN 2 | DI < SN UThfcrds HuawRit 3 gRYul 8 IR ST AR
BT ARF TRIET 81 Al sfaerd 84 I8 9T & fb S0 <= BT gHe 2T fhar 1 |
ST ATl BAR WA Us dgd ds! gAldl & fob 89 as a judge and as a citizen of
India fF¥ X8 ¥ MU character AT IRA &I strengthen & |

R UH 91 {07 a7, et § iR 57 -l §, SERT SRl | 59 1949
H 9RT & FfGeT B o1 & ford o= #ere 81 e o Wl & H H Yeb U AT b ART
<fdeT T g9 @1y 6 S B Ffe T 81| g R & Qe & |iauE S o
T I, I HalwH WA Bl fhd 9RE | FHIfRed fhar S §8 W= F=i 81 381 ot | a1
[T S € b Afdem |1 # d1uA. R, Sf. sFdsHR o ds—das e o | e
MG 71 AT 3 <2l @ WiauE el 3§ 9 $RA & ol 1 g @1 A A 3|
U4, [T TG FATST SR IMRBT T @ 3MRFT Supreme Court & A6 SR A
SR Al Y | ST 98 T81 A dled) M dl 3MRET & Irgufd 7 3MRET & Ow SiRed
H UBT & 3Ma eMR&T & Supreme Court & ol fBHT Judge &7 =M recommend
BRY | 9w TREH 7 I8 del {6 PR WX 997 # glar a1 H {gw™ & jurist 1G4, 3@
BT A 3MREH Supreme Court & Judge & fed recommend &Rar difdh IH!
3MR&- Supreme Court 3R MRHH Hfaem= &1 sa=l 8T © = 89R I&1 ff BH
AR Bl 81 A H A% 59 Sgavd | 941 J81 g b 39 ufowr g wer & A |fder
H o | A T H 59 gt g3 b bar |idur g Ay a1 S srSdR 4 U g9
3G STaTd faar #H IHDT IGRT BRAT AT | . 3FISHR -1 el [ 3R &4 U g
el AU W 991 of WR I9 AU BT 3 H oM dTell el 3R gddl 3iR
RS 8T AT &4 3120 U™ &1 fef?l | 87 3R TSl HAGIR Wfaer A &1 forar
TR IFRT A § A ATl AfFaar PR aRFa iR |nfid gl o gHd! 98T s
TelTol SR Fife AaEr W BIg BRI TE HRAT A SAD! JH H A drell Al
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P integrity 31X devotion TR f+R &xaT & fh gA®T B gRvmH el | I8 statement
31TST Y AT & Ui § |

T MY ST S99 judiciary BT %1 99 T € A1 89 S W & 2 €, R
TR AfAETT B ReTT BRAT B | B ANTRS BT &1 § WX judiciary &7 T dR TR 2|
Judiciary @ members TR 9 91d &7 S & fdh &9 {9 TSR & 59 &H BT Ure
PR ¢ | AIS 95l g e’ & AT Supreme Court -1 T T doctrine develop T |
I8 HET constitutional morality. g9 Haenfe Afdddr @ favr #§ Supreme Court
= HE 6 MU & SR ¥ B B IR A A, I & A s od 9 1 iR
9 8, 81 S9dT i ueR ¥ fafe axa € I8 IR constitutional morality AR
strength T R &&= 2 |

TAR 9 BT judiciary BT 3FIERT MY UG AT URAT fh U Soorael sfioe™ 2|
9YRd &I Supreme Court AT &I I9 FIH AThad” Supreme Courts H A 2,
5= & @1 constitutional, fundamental 3R human rights @ 93T &7 & B |
Article 14, 16 3R fundamental rights @1 33 TRE W RS B © b T &R &5 BT
I I A HR AT 8 | /I environment, principles of natural justice @,
arbitrariness @I scope of judicial review # <1 faar 8 iR a1 =781 ® fh g onr <
31T lower Judiciary 3 U1 AT Y& PR B 8, T AIGHTT BT MU o Big 37l T8
21 3T fHdY BT ST < 31rar T8 <7, 31y fohefl 1 ReAros o <7, =181 <, oy faney
BT fop! < 81 <, g fHft BT BT STea! B DT A & G, fJerva HNT, &
qd H 9 Afdd BT BIg 9 Pl Alfeld AT AdUH ARGR AAMRT & I MBI &
action WIRA & AU H Ucdel AT UL B I ST 3l 8 SHDI FHSH Bl ST6RA & |
g9 Constitutional philosophy &I FHSM &1 STHRA & | 3 Ydb ISTHRT &1 routine &TH
B IR T T Ol Ud HEx |l SR AHhdT ¢ | 37 constitutional philosophy & f&ara
I judicial review BX 8 B; fbil action &1 AT fbxfl 7o &1 | 59 URvey § g9dI AR

AT BT W BT TToRd 2 |

T 95 SiIBM &1 a1 H &R 8T o, 99 G H &1 BIC—BIC ITERYT AT oA
e T | U TAR WiAu™ 4§ Ugel & &, 1841 Idleal &1 | SS9 F9I i IR &
fgfad gl o g8 T 1 Aol 9§ Bl o, o Fgad &R 9 | b UerEr o eI
M & G BT T R FRya {51 | 6 & gRaR # AT Bl ofdx [uy gl
3R IHH ST FT & MEER &, Id! I YRAR & AN 1 AT IR & | AT S &
A IHD! trial =Tell 3R 9 ARAT 7 IH URIR & AN DT QT BRR (3T | 370 Hed
H el fb BT JISTARAR & ART = B & | 1871 Il ¥, T4 ITah] Ga Bl Fgfat Jroi
GRT B 15 o Wb IH FHT & BN UGS & AR SUS B IRINUT B BT e
TR RIS & URT BICT oH, SR IS - IH TUS Bl RIS a1 fhaT | =T 210+
U TN U3 SR U T Fol T Afhd ST 59 a1 A 341 JAE 8g (b S94
fage 8 T 3R IS B YUAT UG AT TS |
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CERT AT BF §ad o 3Afor) Ml 4 &1 fawa & b a1 hell Aeqvce S
RIS | I 831 | A.D.M. Jabalpur/Habeaus Corpus case @ dR # ¥d SId
2 f& f@=g&™ @1 1 High Courts o I %8l o f& ST fundamental rights & T
emergency # 3R suspend B 41 SI1d 9 ¥l 9RA & GG & orzoq 226 ¥ Sl
extraordinary power © S& dgd, High Court emergency & SR ¥ TRHR A B
Aadl g fdh MR $99 citizen & FT g o @M B, detain &R @1 2| I B
Supreme Court @ |- FANI &I fd¥ g 3R Supreme Court = 319< majority
decision W SH H¥l BT Seic AT | SH B H T A=A &I Ale 2 | 1y amg wft
ST & & Hon’ble Justice H.R. Khanna &T & RS9I T 8116 Add! STaM WX § | 31T
IS I A& gaT U fF ST majority view o $9H dIH—®IF Judges & fhd T
Judge ST human rights, fundamental rights, constitutional value @& forl @s g3,
S9THT AT D! ST R 2 | Justice H.R. Khanna = 319+ 3TcH®T ‘Neither Roses
nor Throns’ # T&% geAT &1 5% f&ar g f 519 98 e forg 38 o 81k 3w uRarR
% A1 ERER # 7 & T W IAHIY & 37 93 I a1 I=2iH 19+l 9f2d | Fer f ddw
# Ua haen forg 38T § Rraa! HIFd 8 A6l ® g3 IRd & 9% i & ug 9
dferd BIbR FHHl US| MMUD! Addh! Al & b Iqd d1e 98 supersede BY| H
recommend H&T & MY DT S fhard ST 7ae UeT ARy | SRS YA.ITR. =T
P I STARANT & B¥el BI MY AT S € fb 91 § Supreme Court = A9 f a8
view &l o1 | ADM Jabalpur &T HAET SIAYR H AT 3R TREH W+, S U @
HEW 91 Chief Justice of India 91 dTel & I78I¥ 31U U I, A7 BRI BT & =
G $R Constitution @ favour #, fundamental rights & favour H Hher fdar| &x
|, AT [ IH WRART & d6d © | H 9o SdR A I el arsdl g, [$ &4 ¢, A
A9 I AR & dT8d & IR Al B &1 S19 3MY as a Judge B B & IT oid
3T AT § Y& & A1 39 910 BT 919 & © b 89 Judge & | 89 24x7 Judge ¥, 365
& Judge B | 9 19 robes &RV HRd & 3R U7 SN R 93d & AT 9 IR ol
g R1% 99 Judge &l € | 89 24 Tve, WAl fae, 365 &9 Judge & | 519 I 8F Judge
% US Bl YR HRA 8, TART conduct THIM public gaze H 8, Wd ANl @ oRi # &,
3R TN 3™ U fdedel M1 e & SITeRYT &1 3(Uell xd 8 | 9gd IR drol il &
Ao 2 1 J, R ARE I 3D 7 Bl ol Hb, W] Judge I U 37T AU BT STl
2 FIfP MuDT A AT § AN BT =1 <7 8, SHAferd @ &7 fagard 3mua conduct

A TN &1 ¥, A U §1 Agayol a1d 7 |

fa=T oI g H Us ST JAd IQTERVT 3MUPI <A1 A1edl © I8l |, & 5a Ay
AR ARV FIeAdT o7 3R IHBI ART 3 g1 AaTs H <@ o & [ F9g a8 Frefan
o7 ol UHT 7l o fob TR § S & AT & | SFH M bl YT 301 Mfdel 9 &
Te ST 77 ]2 o | 519 ST g% IR T scene & d19 H WHI AT Al 30T A
TP W W Il T AR I IR RARe O 2 I | g8f a9 cameraman, technician
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Spotmen & a1 ¥ AR 31 T AR i+ HET S MY | B I H &, I§ AT 78l
AT 3! b 39 Ree U1 k2 2 | 98 dret fb 918 § orev1 Mfde & H ¥ a1 g 81 |
ST qTet aifes onft a1 3 @t sifYesT ¥ €, o1y AateT Y @ AT # €, safer
ama e 8l 41 @od | § Rk el g8 $eer aedl g b PR Y 59 fAeqe
technical U ¥ <& AT AMUDHT T f RFNE U1 off a1 04T BIF AT 3fad drd o
forar & 1 98 SrevT MAet €1 § 7R 39 o AT &7 fafg o= <8 § a1 9yfaT Judge
P B IR MY T9 S W 6! 41 & d1 1T 3MUbT Judge BT FATTel & <wd & | 39!
24 gU¢, Al &, $90T R HRIR H I1& IRY 19 & conduct & o |

3T T § ST 9T 31T | R ET o, YD T hell & [ Ho arife a1 Agifds
€ IR H MU HEAT AedT g fb A Hgifde a1d 781 € I T physical reality 8, T&
IS AaTg | SHBT R AT IR &I oToxd ¢ | # Y& Smeatfedd favid &l ug &t
o7 | IR b g1 37T IaTERYT QT fob B9 Sl a1y IS DR 8, 37U T B SR,
exhale FXd ©, 41 BlETSNRIES Bl 8 AR I1Y Gl 89 exhale P ©, SHDT gal
inhale @xd € 3R 98 dqel # g4 3ifaiio < 2| 39 a8 ¥ 3 U IR fivar 2 oiR
T8 ¥ ol &1 & b o1 AT a1y BI 89 IR B 8, S I8 Yg PR gHDI
I0E FR SJ 2 | TADI IR 89 AP & TR W AGH P dl &1 &9 B I UIGTHA
H USH BT AT 2 b &l #l BIfc, geT oISy, Ui B Refl HRY Rifs &4 saqD]
IPIT & TR W &1 A5G B S AT o7IdT & I8 BIs principle DI USRI
ST R8T & | ST ARE H ATYD! HeT o8 V&l & b I I a1d g9 & aR § H &g 8 o,
T PIS principle @ a1 T8I B, A & DI T | € TT( MTUDT UL, ATTHT ol eIl
T IOT | T A B W Rfbsrs @l Rifdcaed @ wu § <@ aed Sl U]
et R < ST SATdeT Al 81 TET | T Y fbdl U <afad bl Afiep fFrgerd R amed
o forddl TER <21 9 fAc S @1 §w1a=T 81 | 7 3170 fhedl 1 U1 eids g AT
ST < H AT HRIA A DI dolly S H aell UGT HR arell &1 TRl a4
ST | @19 92} <@ a1 | I8 Uh physical reality § A SH®T 9 & ofid 8, 394
IE T BN 89 9 UPfd & Judge © 3R §H 37U+ institution & development &
ford, &9 oM B & ANl § 9B IR H 9T UROM 991 € |

319 I8 Sl UeT H 31U ATH T, IE i el o | 39 ethical UeT @1 {4 vE
W 3 H AT SR, DY ST FHeA! ST U811 SR §9 ol norms §9111 Y € |
93 T & Supreme Court Judges & Bangalore % T& Declaration 9Rd faa |
|1 Judges I¥d a H ST &1 & fo19 Bangalore Declaration @ %0 H ¥ faza H
ST ST ® R qR fawd @ judiciary & A e @ W & f% a8 Bangalore
Declaration &7 UTel &% | § $H&! YgT el a1adT | § $9& important points & aR
H oTST U F@i BRAT AT | First point ST (U AMHE ®hIH IR & $9H Sl Gad
AEgayol 5T § a1 behaviour & | 39 a1 W 98d IR a1 37 8 f& “Justice must
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not merely be done but it must also be seen to be done”. I8 =IATT H 3MMUD
AR 3MR 3RV & vy # 8| A Fer 11 § 6 =g 841 & T Aty dfewd =y
B gV e o1 =2y |

AT 94 important TeT 8 S WX 37 ¥ U H IMUH UTH HRAT A8 g b
judiciary @ e I AIHA RIT 27 Correct answer is the faith of people, trust of
the people on you. J& &g SITaT & f& judiciary does not have a sword or a purse.
TN U 9 dadR 2 R 7 4¢3l 7, A TR UK $ls Y 781 2, TAR U iy
treasury T8l 8| IR URNT SNl a9 91 A16d &, I8 & AN BT ¥R | AN BT =1
T WR fATary 8AN Ha¥ g1 Yoil 8 | AN dTebd], 89R R H NN Bl T 34
TR R BT AT &7 R system WR fha AT dd 3R foaer favars 997 <&l
2139 R B 991 3@ & ford Aol AR W iR Irffed dR W Fad! TN B D
SR © | I8l WR faRM oI 8Y H 3fue! 91 § fb 399 Supreme Court 3iR High Court
SIRe] oaT g3l & ifchel I8 ) =Armiel R AT ® |

Y AMERI norms 8, 31T <xg A & fb you are not suppose to contest any
election of the club, society or association etc. Close association with individual
members of the bar particularly those who practice in your court is to be

eschewed. You should practice a degree of aloofness disassociated. 3Md® URAR
@ AT S afd—uehl, IF—YERT ok Fureial RedeR &, @ 3us A appear 7 81
7 fop=dY Y IRE ¥ SMY B! favour T B | 3MUBT S Official Bungalow & SHGBT B
AT relative, legal 3T professional work @ foTq SRl 7 & | A 9T Agaqwl & &
JMIHT U ‘degree of aloofness’ §9T &R G AR | SHDT I8 AA—THS T A, S
HeF @ 9 gl fhar AT | A Judge should practice a ‘degree of aloofness’,
1% & A9 ANT Judge B & qrasig Hl AMINTG U0 € | H 100 UFILTd ST T—erT
&l I8 |ahd ¢ |

A AT Bl AT <TE | ST Ol &, FHDI ST fa IHRIE 3fE # ST g
g oifd ‘degree of aloofness’ & dl §ST important expression & & g g fH
social function # I STd € AT M SMUBT SN AR BT ¥ S b UBR W 3
aloofness @I maintain XA & | F9DT fhT FEHR W W M I SToxd 8l & fb s
BART 9994 &1 743 3 1 11 89 S04 &1 A1 71 e, dfe I8 99 a-d g0 91 g9R
FIER H, IR fddd ¥ Udh $9 dR8 &I 91 81 a1 {6 gART S =1 &1 &,
AR AT &7 3R 89N |aH & 79 § W) I8 o 7 o =Ry fb &9 s«
<11f¥% S H B! fet &1 ™ AT favour o Fadhd 8 | AT SHdI T HaT HRY, MY
ST QI AT 183, FR 310+ Afddcd ¥, 37U ARF ¥, 31U+ FdeR H gR—¢R, 9
T otfdh S8 A 9ra=T A FHeT fR—¢R fasRia 8 Sl {6 judicial work & ATt
# 39 uncompromising €, 31T impeccable € | STH MU ®Ig fhdl b & o™ @,
favour @1 IHIE &1 dI ST A | IFR F 31T 319 ufddcd H of A g, aloofness
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31U 3T maintain & STC & | 37T U+ IGHT ¥ I8 URAT % 980 AR @RT mu™d
Maedr Rw saferl 9T @Ted € 31 I 319+ MMUd! MMUdT Ueid dard & iR T
AR TR FHY BT 3 Tl & Fif I MUY BIS favour =T =ed & | 9 Rerfay #
B9 A FaER ¥, fha gedl 9 dR—¢R @l H I8 Haw <d &, faT o faewar
@R & 3199 judicial work @ 9R H & uncompromising & g 3MUd! BT & fAATT
# T BRE BN |

3T & Wew # I8 9gd #eayvl 2— “A Judge shall not enter into the public
debate or express his views in public on political matters or on matters that are
pending or are likly to arise for judicial determination.” 3T &A% | TR AT
4l whatsapp group ®, Facebook 3Mf& & S[¢ U & | 980 9N Jq< UH & o w
social media # comments 1 g | Facebook TR comments &I & | &% R S 8¢
3R $g IR MM H 8 B9 WR dIg comment HX < B | 3R MY judicial history
JBIHR ST AT 37T URAT fd $9 '8 & comments &=+ W litigation 831 & | Judge
7 fHAY Rotary @ function ¥ a7 f&=il debate #, fail fawg IR &1 view express B
f&am afik 18 ¥ coincidently S a5 | T g3 @13 litigation IHaT court H 3T
dl U& application 31l 8 f& since you have already expressed your view g3ferd
T 3D AT | =1 Bl & JUelT 8l & | 371 379 5T ¥ex # eI &, d8f &l
Al ® fib, BT ST B heinous child rape T incident & ST 3R 3TUHT BIS family
member 3TYHT Teh HAST 9ol § fdb STRIT Bl BIAT UR cdhT <1 A1f2d | T trial Y
I 721 g8 € | o feweft axa § — “yes | agree” AT WA Id IS &I o Ao
21 This comment 35T & A1 § RTd IR # TR &R ded & b “forar erdid
BT fav 997 T8 € | MU 1T artificial intelligence @ 3R # € | # U ATGE HRAT
=redm & fb 9 5 SR # T 9¢ W8 %2 § iR 79 doll ¥ artificial intelligence or
cyber bullying 3R 3 9ISi 9¢ W8 3BT €, ®IS g 91 7Tal & &b 3MIdT I comment
Pl | fifl @ domain H 31 SR 3R 98 &l MUD! court H 3D RIeITh SKIHTA BT |
H g BICT AT ISTEXVN T A8 &, O’y 319 UaT o1 | & fd artificial intelligence
B ATHd fhat Ton F 98 & 21 1997 H IRY HRURIE favg eravst faorar & S0
PR A & AT | A ST ST SRS BT AU WIS gfg BT Wt Ak off 3iR
I TR AT UHTERR o off Sua favg Affag 7 1997 § R RIS @1 | S9
HFYER Bl A dIRA BRURIG DI BT o IFDI U 3R HFYER o &1 AT | Ul
PGSR DI ST AThd i1, 98 80,000 move per minutes @1 o, 3R foRT H7eR 7 I
B BT IFG! ard ofl, 40 TRG moves per minutes, 3R interestingly, 39 HFJex
Bl B B H TS d HRYeR 1 B a1 e d1dhd 8 80 &g movements per
minutes & 3R TG &M & o IH KB UMV T <A1 UST| SFT HFYSRI Pl
M H—WATH IGT AT | S99 ¥ U H 31U+ artificial intelligence ¥ I efHaT &1 &+ #
BT @ | Judges ¥ H WRIAR WR A &1 <Ted & o 89! I8 &I G =2y fh
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I ST technology & 3 BAR oed BT UTK BHR-1 BT AT 8T AMEY TANI research &7
3SR BHT AR, BRI S gfg &1 SIRAT 81 =12 | A BIg 89K fofg 7= 1 & MY |
89 addict 7 &1 SR | ST f& BH®T MU 3T W I IJGHI & 181 8 o & g9 IqH
F1 folg 8 ©, 89 6! like @R B, ! @1 forward R B B |

3R A ST} |-l 89 e SUARAT 1 9gd AR fadebd SHR AT 31 Hepel)
2| I a1 Ud U gan T 3muds =ararerd # A 31oil T el § b $ Ul BT 31y
T G, 39D AT T 36l W o Fabell 2 b [T anfl g8t 8 | Ugel &1 I gRon
g7 ot b 39 3MEH BT Bivdl & Aol &1 © 98 Judge B AT &1 Fal & | 3T = Y
caste issue TR ®Ig comment B AT ARTA M7 H MR MIH I8 3UeAT BY SIICh
2 b g RT & e B e HA A7 39S Raerd Rrerid 8 Fadl ® | 98 e
q1q ¥ YHIFOIT BT AT 7 8T 319 1Y SUR U U g @1 BT AT 30+ SRATaer= &
IHBT < | AT b AR § H gAD] 9gd Heayvl A9eIdT g & political matters # 3R
ST matters & 3MMUd ATHA M Fhd & IT judiciary & AT 31 FHd =, publicly aTd
PR T FIETT R/ | Public platforms UR 9T &R T8 ATGE= IRIT b 319 31

Judge B & 9gd famous quote 2 & judges speak through their judgments.
AIFSTT § STBR 37U G Dl DI SR 8l © R A T8 ST 1 AT S |

3MRER H perks, AMUDT 3MMUD system -1 ST Al FAER Iucted HRIg 8, AHAT
3MIPT BR H T Albx B JAET T AT YD AU BR DT & forl v IR @
JIAT T AT IMIBT T BR & ford 50 <fiex o= o1 Gl 2 @ A Y 37y judicial
conduct T o 2 {3 3y Rrae G smue! € 18 &, BFF & gRT SHH SATET &
VAT 9 X 3R 3H I W HHI 4T gHIiad 9 81 b AR system &1 3Fd fdd I af
IR W gU B, AT gD S R H I AT IS 91 gU & | B9 99 AT 5 R U U1 gawel
BT UTe B HT <R 3 121 2 5 o W 81, A &1 s &1 a1 fify 7 & R
oy FiRT fbar 2 oFR &9 81 IWHT Ted 81 B a1 g9 ol &7 3R gAR RiweH
BT DI T BT | H Teb AR AT B A U] a1 HE1 =8l g, fordd T
STATYRYT Ha f&ur 831 2 | U BICT dedl o fSia] Us g1 o) fraa off fh a8 agd
SITRT I8 WAl T | IFD! 98d IR Ffbcdqadl 3k Faifafdeae! o 91 fawmn i fé
3MRER AT AT & | Bl A1 BRIET 81 gl 3R 98 AR U [ IRIAR W & oIl o |
IHH! Al ggd UM & ol | I Ul Il fb PIg Tob Ael 3R & 3R I 3Mmefiala
A g8 b 8l WhdT & | 9 [ & U T | Bl Yol & a1 fQadd © 39 a2 BI? 7
9 %El I8 I 980 WAl 8, 3P W W BIs fREer 78 2| 6 R # g9 1 @ik
R I8i71 el b JeT g9 SHd] did A1d &7 a1% T | Afgar 1 e I @ & aR
H U T ard € b A1 QT a1 R ST TSI UR Hd Bl el o ol 98 91 fad @
gre R A T8 Ad & U 3R Ad o Pel fd de1 fl g R |ra QA1 & are AR urd
3T | AT fe=ii & q1e 519 98 R T8 a1 S99 R I el 1 b gF ok I oAl &
1T AT | 59 219 T 98 ug=h @1 €d 7 ot 8 IRl 9= &I a1 fIawd g | I
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AT T S U8 TS 98T W@IdT § | W Sl 7 S R S@aR FET S 9T g TS @l
Bl$ &l | Al 7 a RR W g1 & AR fodn & 3 dgq & ford smus 21 9 &1 w71
forar [waa | A A1 89 WNT SHd] bd A e I8 © | A diel I8 d1d el § | 91 I8 8
fop 519 g Ugel & SHHT IR 371E ofl, Y31 Y8 Pe B D EHR el o7 Fifds
H ga W 9gd TS WAl AT | Usel A 7 H 39 § Bls 81 urdl, sHfer) iR Ad—ATd
a1 &1 w9y foran | o9 H e ¥ Q0 aRE ¥ g 8 WA §, o/ H gHd! gR PR A
THE FHaT & & TS @HT BIE 3T | I8 IR Gd Tt 9@ R0l § AR 127 | 394
FET & H el 9§ T[S T WS | ST RN H3T 39 B H ©, 98 I8 © & g9
ST A4 91 problem & 98 € & b 89 Udh UH QI H © SRl W M9 &I DIy HHI A8
2| a8 Whatsapp & @il Sifor) AT fohd 1 S 99T &, AR fQaehd S el STl
U™ P g | STy FSHRol & IR H e eae e =rg &7 of & 3T
AP 91 o & BB eI BT | B9 37U TR0 ¥ IHDI DY el ST Ug4K 8, 39
WR g BB R HT| 89 Prevention of Corruption Act &1 haH J+ 3R IGH I8
T PN b ST19 MU BRIIT AT U Hiex Agdbal TRIg &I o) 3T BN A WIS
St 31R MUST A1 QT HFX BT AHBI a4 @l &R &l U IR ATel &1 AdbM &¥ a1
fora | <fT 89 oo Ge & g # I8 SHIE R P wel 2R urAdn U ISt @t g,
D! BT TRE A YIS SI. BT U1 H S[ABR AT Heldex A a1 B AT (AT W T
NI |, FADI &1 INGT &7 A el ST | 9 &7 Ul 89 a9 B IR 519 89 IHPT
TG | 9 A9 YT HIGHT H, JMHT H, TR H SHD! 37 ST Y-S | Bangalore

declaration is only a road map. It is a path of rightous behaviour. ST EART &HT
MM | <ifh SHDT FHS & oY BHPI MUBT 3H X totality H SHDI QAT TS|

319 ST 3Tl UeT & al ethics 3R norms @ dT& behaviour &1 & | I8 SHIG &I
Sl 8 f& Judge @& 3MMERUT H intergrity 8 3R a8 impartial &7 intergrity @ ax #
ST §H SR A BT | S 91 @ I Il 88 a I8 fa=g wnfidt 2 1 3 ‘impartial
word Sil &, 98 98d @TU® ® | Impartial BT 98d AT 78l € | 84 partial Ri% a9
TE B 9 T4 89 A FHS T ¥ fHE BT favour FRA & U ARV W EH A
H oft e f=fl BT favour HRA & A1 1 8F impartial 78 Y& € | § 91T 3M9H ‘bias’
P R 3G T | o9 IR H Supreme Court o 8T © & ‘bias is an attitude of mind’.
TE BANI A 8 | g9 i T8 Ao 5 g | § Jifd g9 S Sl 9 @ ® E
57 3iRdl 7 bias T =HT UST G2 & | §ART f4%eiyor S ikl A 81 %87 &, 59 49 4
81 V8T &, fOT W bias &1 WRd 9¢! g8 © | THPI &TST ThATA I H MUY discuss HRAT
IEAT E | B | A DI W SAMIRI A T claim &l &R FHaT 2 o gad fel) foet a1
BIS bias TEl T | FAS @I AT wrredt &1, Sfoalt 9, ot 9, f—fa= arfse gs
T ¥ B 31T & 31 F—W=1 9ROV 89R A9 # 81 € | el A9 AT U UeThIR
BIg 980 Tl STHad UIe] BT 9gd THER / AThadR FdT 8RR T 3R H Yo g
S BN AT BIs 9gd AThAd” R Bl SHAR BT 3R TN 3R U AT ATGH! BRTT
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fTTPT ST Tele ol QAT T &, AT SHAR (Bledes) I IR F ST ddiel AT a1
I 37T I GRYT b BT, 95 THIN IS dlcl R8T BIIT AR IHDBT ATYDT T B
% GR TR I BRT| Judgment W U W TR Ugel H= Hon'ble | am not
required to cite these judgment because your honour is already aware about it.
Whether or not you are aware about it, you will feel happy. “Yes” I8 &g <&T & &
DT |G UAT & AT 31 &1 68 &1 & | H 370 S1wd | 3MMUD] He-T d18 &l § & 3!
U 37T T I 3 HIaR oM &1 Sxd & | &R [ 8% 9 YD! ART I8 aleidf
i JMIP! UBl W B UdT § | B fb You have delivered a fantastic Judgment. Your
Judgment is marvelous, master piece. 3FR &H 4 AT § 98 Y, AT I Tar 1
TE T & H9 EHR B U WA FAR A iR ARTH R =g T 8 | 9 a1 8, g9
JER EHDT DIS T8l ST | SAFTY 3MIDT e faT 3o uReie &er 2 | 31ueh! o
P SSHR TP IR Jg AT ST b 31197 §9 case H S A4 litigant @& 12T AT counsel
% AT I FIER BT, T H IFHT IR 8% ST A TEl B Fhdl AT? T §6H Pl
I8 | A1 T8l 7 B HY v HIfFRR Usdide @I A1 980 o)X dd g W T JRIR
TSdrdhe Bl R AT e fGA1? Hel 39 I8 [aw A1 a1 11 fh # 5/ iy ot g <<l
ST BT SIS o7 AT UeTHR AT SR S UBRYT DI H q1 qdoll & AT G AT
%A fear? @@ifds T8 procedural impropriety @I ST question 8, procedural
fairness &1 question &, SHH 81 Al 8 b QM UeTdRI Bl Y1 T8 I - & a8
Y 31Ty BT 0T I B S ST AT o UhROT Ul BT 31U A H AT AT AT | &Y Fehell
2 MY 3 BIRMAIR &I, 8 ¥ohdl & b a8 fdvg 39 aRE &1 81 & ugell IR H €1 3us
A9 H S fa=R T, gRT G b a1 W) g8 [FAR BRI I87| UR 3T 9 Y BT o
f% |9 9HaNT 8, no-no you have no point Mr. Counsel, what is your next point. ar
31T 39T point 3MYd ATH G &I 8 UT &l 8, 98 develop & Fal &R UT I8 § 3iR
M IHPBI HE I8 & no substance ................ yes what is your next point? 3!
ARSI H I3 AT Jdied 3R S GAR 2, I A1 H Yo GRONT IR & Ui g=71 b
T AT 31T 98 STeadToll # & IT AMUBT G- b1 9 & 981 2 | 3MuH Judge T a8 T
@fada &1 781 © & fS9a@! patiently g7 & | Socrates -1 fha~ ugel @ar o fo
Judge should hear patiently, a1 Y& patiently G- & | 39HT I Adcrq 1 T8l &
3 T BIS YT B Yol & MR I&1 W galel Sl ) 989 BT 98 A1 989 g & forg
3T 9T & | You have to maintained a delicate balance. ST 98 track & €8x ST
Rz 8l, 981 9gd ©f WAMT &7 ¥ & “g@iet |IEd | think this is not the point. You are
traveling beyond the brief’. 310 &I §R MY interrupt &I AT 98 MU 31T brief #
3 ST “yes, | am ready to hear you on any relevant point and for any period
of time provided you are on the issue”. f&¥ 38 ¥ 8H 39 regulate & 8 fh 8IR
JraTerd | SuRId AN H I8 ¥ WY fdb F8f WR g e 3MRER) Wreg 81 AT STl
T TP DA &1 oIl SITar | AR BT MM IS & Ui faith 96 | ART M a1 SDT
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o1 f6 99 DI BT vibration VAT & | SAfSRY 31T fhd dvg | &I BT conduct P g,
IAY litigant @7 faith 3MMTd R H ST G997 € | 31U I8 Q@i b fHedl uetdR =1 amuas
AT IMEAT B, IR MM IHDI carry el B & ARSI 3TTel YHRT # Y I &
|AAT & A1, equanimity & 1T behave &R &, A1 A URAT {6 g8 Al & 919 a8
R 98 T & | H U STIRYT ITERVT JATYD! AT =T8T g | 3T AT 7T Justice
M.C. Chagla T 9 AT 8N i Chief Justice dfF High Court 21 | 89 Judiciary #
ID! 98 TR S AT I © | 9 High Court & Judges @1 T & A High
Court 7 U&% dIe o fear e f& “parking is reserved for Judges vehicle; No
parking for others”. @8l @ Ta dgd chronic @il =1 U civil suit file f&T declaration
% ford f&5 ¥ ST 9IS High Court ¥ 9T 8, S High Court & & &1 I8
jurisdiction & | I8 Municipal Corporation @ 4ff 7, sHferd BIf¥a fdhar o, f&
I Municipal Corporation @' 91 & | High Court & 9I€ 8¢ & ®8T WY | ey 3ifdhd
%1 & for Justice M.C. Chagla, the sitting Chief Justice was summoned. T
IRTELY # 31y 9T &) Adhd & b AT ERIHR FdT B, S1d S9D] THT B df 91d
§‘s‘ 8T | Justice M.C. Chagla, the sitting Chief Justice entered the witness box
and he was subjected to a brutal and lengthy cross examination. He could
withstand the cross-examination and matter & 7T | 98 gdie U Afe 91€ Justice
M.C. Chagla @1 ®I< H appear 31T | 51d IH&! cause list IR # T& 37 ugal <l T8
Al AR BT ST BIGEe g1 fF 314 Hel 7T TR 8 < a1 B aTell & | I8 record
R B, 3R 317 ‘Legends in Law’ J&& U, H heavily recommend &% AR Judges
Bl | Jdde F fharg Bl 8 ‘Legends in Law’ SHH 3TUd! 6T 1 el | # 59
fhara &I saferd MY recommend X fh 89 gad & el SR & df—wf1 U1 grer
2 f AR AMH 954 icons &l BRI § 3R 39 R # HW—F! ¥ history ¥ icons
trace ®RA USd € 3R STH dTdhd o TSl § dr Justice Chagla & A i@ ar
IuRerd gaT A IAP! complete patient hearing el 3R there was not a single
trace of that incidence in the conduct of Justice Chagla and the Judgment was
deliver in his favor in the open court. 30 AR S9d IR § FIT I AT BHTT | FR
SeiH S9PT P fear 81ar f& No, there is no point and you are a fool of first order
and | will draw contempt against you, this and that @ @1 &R g1 &Xil | T8 &
39 fas1 &1 ufaeiy forar 7 &1 &, S Judge & AR &, o9 W 37U T8l &I ST B |
A ST AP A 2 | A BRAT a1 IR el & | FI1 89 G I8 8 a1 DT oIl
2| U® IdbId 519 U8l case H misbehave FRAT 2 fhR @ SN case ¥ 317 B, Al oW
Hehell B b I &K1 misbehave fdar o gafery g@RT case injunction & oF® &
ar 1 g9 S8l < | But this is the thing which we have to develop in our-self f& &1
I 9T ®I @ | Accountability 3R simplicity &7 I<T&RYT Justice M.C. Chagla Ta
g |
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Punctuality is also a very important thing 3R 3WR 98 T[g dTell a1d ¥ # U+
JMYBT trace H® Al fhdl JEBR & Y H 8], Uh g3 918 & ©7 H H U IR
@ A1 B8 FhdT g &b H 78 2011 H Judge 1, 3T RaawR, 2019 &, § R aR A
e gar forad e fa # <1 e oic garm @difd e 9gd urgent meeting il Hon'ble
Chief Justice @ |1 Sl &ATS! SATET <Iel g AR Th a7 § &1 G o gaT Hifds gl
ST TER ¥ AT o7 IFDT ¢ ol 8l TS | MY A B H AMHR TS AT Tl 8, A
court® 481 & time W | § I8 BIS MEHR & wU H 7ol HE &1 & | H I8 $8 & § b
punctuality is a very important issue ST @i # U@ fawara 45T d=ell 8| gERT 81U
UeTHhR AT UEaIdhe & angle W IFD! <& fh 519 & o TaT ® a1 fodd) &afad &1 3 7R
TR case g, fHd BT 8 T9R W case &, fHAT BT 15 TR W case &, Al IDhId AR TTHR
g Arad € {6 gl # 3 TR aTel B SR R 8 TR # s, R # 12 TR H
SIS | 319 3 TRR dTel 3R 3 &1 8l ¥ WX, AT &1 SiI §=T routine 2, timetable
2 g8 fOrs ST 8 | This is very important. 3FR 39@! Ui fafe @ <) 81 %8 8 3
#, o1 ui= e ugd Sf3d | gas 10 fAfe ugel S agd SameT we 8l usTT w@Rey
R | W gD habbit 7 STa SR | 3 AR Aol VAT € S H 31U o/ gwd I A
BT Fhdl g [P BIg AT AU career & Yo @ UM AR—ATA H OIAT AU BT STeT ofdll
2, 3@ M bR Oft € Terch € | H9 onfl I 1 uran fd) &y {6 Roaany v foras
BT 3MMEd B Bl o I8 T AT 918 D U forE T | {FB TG & AHd § W
HY a1 98wy |

AT question B, competence iR excellence T | I8 T |4 &1 7 f& &0 A7
TR 93T | BH D AT TH STAT FAER BN | 7R §HDBI 310+ faw @7 geqar fopa=ir 2 |
Y competence &I question & | To achieve excellence &1 question ® | SH®! Hde
Judges & SHIE Tl & TS B | 3MUYH A BIS gl AhaT & & excellence & R # ST
IHe Afdem= | @1 € ® a1 ®El 1 T8 87 Fundamental duties! &R citizen ¥ I8
SHfIT PRl © fb 31T e+ field # excellence @I achieve @ | @ 99 fundamental
duty @ forers & Y 3R 84 < Al 89T excellence &I achieve &R € | 314 $HH
THRT T tradition & $HS H ISRV AMYD! AT ATET & | R & WAL & IR H T
ST famous J&I® & 3T T -1 Ul 81T, Shorter Constitution of India. & <igd
%I T $1.31. 93 2 | Shorter Constitution AT I7&! U a8 @1 student edition & =T
ST Constitution @1 S9! book & G ST 10—11 volumes # ® | 3MY®GI IMIG = UdT
21 & aR IR guiar o &1 dfareier et df ugd &1 del SR & Law @l f&ifl,
A&Fpa o f$0, R aravor & ff), anr & f&f fore v & 9 fagm =8 9 a1 aR
| E I o, A 9 | A U | T 1950 H WRA BT AR 91 S Yh—2al ATel a1
Cheif Justice d1.. ol &, i 31 fagar SR 3 Wera-iTed & ford S WM € |
SR &, JEoll 9 SS9y Aed T appointment foRIT 3R a1 S5 U I | D
SIREH -1 I UBT yes, gentleman. A1 99 diei— | am D.D. Basu. | am Munsif in
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FAfdER District of West Bengal. a9 ®I<l, Judiciary @I, first/ initial post. D.D.
Basu = @gl, WX | have written a commentary on the Constitution of India and |
came here to give it to you. STREH ol 4 I R § R TP <1 6 3 4R € <
A% TREH 3% Sf0SAT BI, Constitution ST a9 &1 AT §I 8, & commentary
forg@) @ € | But Justice B.K. Mukharji a thorough gentleman, said- very well,
you leave it. D.D. Basu = @gl, “Sir | want some comments also on this from you”.
ar @ SIReW H@oil 4 B8l you just note down your phone number. | will go
through this and if necessary, | will give you a trunk call. 39 ¥HI trunk call &1
ST T | U HelH 91 S9! trunk call e f& Chief Justice of India 3maa! I1g
IR ¥ 2| A 9 99 Ugd O IBH SSHY S 8T AR 3R HET & you have
written a marvelous book. We are hearing a matter in the constitution bench
and | was Perturbed about a question but | got answer in your book. # 3ma=t R
g I 918 T § b 99 PIs B 8l usdl (4 A [ a H U 7, 54 ug
TR UET €| it is your urge to achieve the excellence which matters. TS 8IR I
RacirS! feae 3R 3170 99 fAdaidr 31 ¥ €, Y BT metros 3R B Astroturf § &
PR AN § | TWRI H & aTel 920 I | I g fire © ST 340 HIaR © ST 70T gl o
3 2| ®IE ¥ 37 fire & ST 81 Ugd AHaT | HIE A1 US I9T 721 81 FhdT oid db
IBI ST Te 1 BT | AR Sl eV 8, I8 Sidex AR @Sl Pl 8 I Pefdbedl
High Court @ Judge & | 39 fdTa ¥ amae! gebr A1 f57es e | f. A gt
gl mathematics U ofwa-1 T | S8 MO & FATA 81 B H 98 AeRY fewrs &
M Wl B LARAA T YA ol SARTAH el ol 2| daf A 37, Horded]
JFARIET & Vice Chancellor gV | 1AL 799 RST®! Alael YRIBR AT, I I8
Perdbedl AR H induct BT | SMYAY Je@roil derda High Court & Judge a |
Id classmate & fTEHT T/ TR S o7 | 98 @R fddarie & v H URig gU |
I® AE U matter 3T F=A4H will &Y ST Arabic ¥ for@ll g off 3R ST sides H
ST SHS AT (ARGAT) WIS A & match 81 81 32 & A1 I difficult & 9aT ST
& &7 QM1 H | DI A1 ARGAT Wl 2 | TSPIC H Bl Arabic ST aTell el o | S8
39 B9 @I adjourn &R feAT| SN Arabic R T TIT| Arabic country 3 fohdrd
BRI @l 3R 7 9T 91 Arabic WaH & 918 SAGHT BT fHar| & Faar & &
pressure of work 31T RS 8, A &4 8T 81 | oifdhe a1 S 3fax &f dsU @l © iR
R S BT ST A © DT 8, b D S==I PIFRN &I | 3@ ST pressure of work &
g & A1 I8 W g1 ol 8 fd B 88 Ib g9 $HD! HIed-Idh AR TR U HUR &4l
PR foram € | cases M¥A<E WITT €, pendency WITET &, R AR 19 SRR T&T 99
€, 919 S 919 induct &Y &Ff Judge & ®Y H T &1 AT & S Whex A o & | 318
Petrol allowance 7 81| ®I3 official quarter s&i fieldr 811 High Court @ Judges
U8l Uh PR BT share dRd 9, IR Judges BT BR bR Tl ol | S9! starting
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salary §B 4500—8500 Ul {B Il il | TSl 9gd 9T glamour T T 2 Judiciary
@ 1T | 980 9N facilities 1 €| 9 IR S99 €, VAT § 21 HEAT| olfdh 34 I8 <
& ama S gfawmsii & A1 W& I ©, NS Ul B generation § IHD! BT W
& D1 o | g 91 b 3MU! Ul legal B B & ford ST Gfdem Suered €, ar df
P B 7 o €1 1 @ ot | B9 AT 919 I@Terd | R, A1 I8 Sl $e &l § 394
PIg ARG T2 8 b AR AR 891 Hed o & 9 fdg R U Bl gel df &
ST U TR A & AT BT SIFoie ST YH BRI o | HA—BR oI 1994 BT Th
hIAel e ST o 1 ST avE &1 Rl Bl off o1 e 9 D AEIST Bl T8 T9
g% BT AIfdd 919 iR IR & U1 S & 9 $ed 59 AN AT @l 59®T T 8
2| R 3FTel ATal @ yearly digests @A & A1 gaT @ Tar o f A @ 1998 ¥ overrule
Bl AT | AT 37T T Bl bl HFIex H [FAd et & a IHD! R 54 Gusell aadl
<dl 21 ®9 U distinguish 837, &a I follow 83T, Hd U overrule §3TT, Ha I larger
bench T refer 3T | T&T TR I Teh g STox! TR & SHDT 10 79 # IRGY fF e
gAR 9 5T law €, analysis @ foTg, 1TST 3fUdT ST software f&am ar 8, SaH
Research ST 3™ 2 | T9 H®! U4 WIdR Siidh Bl Sxd & IR o 519 et
TAR U fI9eIy0T &7 ST material 8, Sa+1 g1 library 8 | 9T AR Judgment AR
gdoll @ Judgment W 98R | FT HEIUQY High Court & &A 9 Judge 3104
judgment &1 SIR<H G.P. Singh & judgment @& 1T compare &R HHd & | 39D U
tools &1 & oifth S99 urge o1 | 3ITST AR WX work pressure & | 29 I8 8 fd, ST
100 UFCTET & STaR <1 BHPI & & IAH 9, MM, JoH, SIRCH G.P. Singh % % &1
HHAT B, R T IH 100 T &HAT BT 8H YRI T8 A SHHA PR 8 & | a1 89 R
Pe—DUI-URC PR V8 & | T &9 fAvevor 1 o) 2 § Hif I8 technology TIRIRI
qeaR © | S b AUl BT G-l W1 # ST g | U < fd second marriage
BT BIS point €, MU type fHAT second marriage ATISRR = 20 judgment HHTA
PR ¢ fAY | MU BT head-note IW@T AMUHT T f& TE judgment FET & MU A
head-note we—dUI—tR< T, 7 IF® facts IW 7 IHBT argument <E@T, T IHBT
analysis <@, 3R 3MMUHT judgment TIR! 3T 400 UST BT judgment 40 ffe # forar
ST T & | IHH 1950 I a3l dF @ Judgments TS fa=g WR 3T cut, copy &
SISy 3iR last # T IREMH # forg IV & after analyzing this, | am of the view
fdb this is the principle and therefore case is allowed or dismiss. 310 3R excellence
BT achieve HIAT ATEd & Al U8 UH Had W 1 gy & a1 fya gaamd gaer ot
el €, 91 89R judgment ¥ a1 clarity © f& 91 89 judgment # SiT analysis f&@
T B, T SUY AR judgment ® TG PR Sl TeTdR 8, BAR AR 8, ST higher
courts g, 3®I T fh Yes I SToT BANR institution & foTT Td asset 8 | Technology
BT SIATA BRI THI BT N 91 BT &0 IRGY |
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B9 99, 3R I8 W dR R 4% Judges &1 &1 81 A9 T W@ 8, fb o fad
9% U X919 RIdbol # B S € | 89 10 991 BIE S &, 56 991 Bl | 31T 91 &,
I9D 91§ 89 Sl <@d €, 9 Uid €, A % Ued 2 fhR JMUAT judgment for@Emd &
3R 19 oATST 980 &9 ¥ & IR H Tar o+ ol &, a1 fhR R R g9 I8 avrar
2 % T9®! A1 99 UdT g AT & | BN field &7 R S 8, 896 ART 514 et 11
2 3R Advocate RISTHT U 9T & f& you have delivered an excellence judgment
and it is better than a High Court's judgment. &R §R BART FEHR 3R e Brdl
ST 2 3R 9 ger §R ¢ B d € | U 3Med AT U JUSTART BT W19 & WX &Y Bl
SITAT ® 3R 98aR 4 3R 8H X Fdhd &, A1 a1 B Bl HIa-T AR HIaR WH 819 oAl
21 W U 991 7 Sfaar 8 SHa &1 IWREME H ST A @Ed § | Hfd FEar 3
b —

"I EARATP BIAT © qal Wwifa § 9% S,

T 19T SY B1, W9 §B WEd HR oI,

W A fdaqr, M W, AR ==X | AR dliec X 8= A1 9,

99 TRATD BT ©, AR WUl &I AR ST |

I8 WA al e gl 2, 9 We {8 @dt gs H ol 9% @il 2,
ol o gffrar @1 Aigswd 9 FHAT o Wil 2 |

<t Hioil 9 Sodl, FUUT &Y WY R gAd Wl 2,

Sl ARt & HH B Nl g2, T AN A B IACHR A Wl Al B
94 @axa 4l fawn gl 2, forad e &1 g9 59 9,

IR IHD! Y<I U BT BIg gHsI, AP T & qd 4 99 9 |~

ST 9T B9 M9 319 I el $9 W4 Aol bl govern B dTell 3idd: Tdb Aol
g foraaT § weal g & dl law of nature & 37R law of nature VT 8 b H 7R amq 4
U8 & $IS 3R fZ41 vt & A1 AT §&I BRI |1 27 IS Big Read oar 2, a1 a1
FIT BRI B Fhdl o7 S Bl ATAR RAT & Al SABT BRI T 57 39 H yudl o,
% T N P BT 8 Fhdl @ 99 T6 il @ A9 H gV AT B IR & ASI?
AR B A&l & o a1 S a1 7 817 31 Read o o At 87 397 o &
my?

TG UgS BN H9 § U HIGHT BT ST BIdT &, IET &I AT g¥ BT AT ol BT B
?™9 H manifest 81T 8, IRARIT B € | T Ul 89R F9 § Pl o1 37aT & S Read
T GO WY H IR gl 8 | 89R 79 H 91T 31Tl € O AR & w9 § Udhe gl
2| AR F9 H JEPR 31 &, 9 TR & U H URSRIT BIaT 2 3R I8 law of nature
21 79 H o faer, faeR 3R MR (Conduct) & w9 & Ydbe BIAT & | 3T IR &1
JMPTH! B, MY 3 AfALT B A &, 39 AL Bl A 81, 39 ARTREGT, 39 SIfa
J, 39 gH B 7 8, AP law of nature TH TRE A govern HRAT © | MR IH
I ST AT BT 7 BT, aTA=1T ST 1 AR 6T 79 BT, <1 ST o URoms
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YR BAT| I S [dPR 7, 98 a9 Ugel AR 99 4 UaT 814 € 3R $HHI DIs out-
side agency &l U Adhdll, 3T FAD! U+ BT HTH TG SATGT B HRAT © | $Hfer
H P o P U] FAf STERIes BR1 8 | 37U+ 8% conduct @I, Ga @I Judge
TR BT i & R & ol @ 9gd o8 Judge B, e ford advocate & | A1 I8
T FAR=IR UfHaT 7, ST+ JITeRTT § 8 GURA B, 3107 &l 98 Judge T &I, 3707
BT legally 3R SHTGT Werd &= @I | MUH A 980 IR AN o T @1 eFfi | v
B WM W T B R T & B ‘HeA—dlel’ ded & | et § &0 wen—ard 81
BICT, 3T I7 7 1T ST & 7 39 N8 B I & | 3R X o 37+ 31u+ 3y iR
JER 39, 3R 98R Judge, 3R SATET Yel a1l Judge, & S9I1AT AT 39 T H,
STH®RT #, fUsed et STRIAT | &% fa 3! 3R N g Tl oI & | 89N < H #19d
BT IR AR # dier T 2 | ugd 9 Afdd & S SIBR A UBIY Bl AR 9¢ W8 T | G,
S TRE B G & SN YD W FTHR B AR TeT W& & | AR, I & O FTDhR | 3R
THR B MR 9 W8 2| AT I8 & S U1 A FHTe, A9 I IR AT B TR 93
T | BIS BE ‘HeA dlel’ T8l HRAT | 3R MY 3feR H & T 3 3fR 3fER BT 3R dgd
SR, 3R AT IoTel BT AR YT Y T81 BRI | HRT ADBIEH H Y Ha AJRY & b
3N | ITel B AR ATAT I HRY, IolTel W 3R IoTel B iR AT FH HRA | gD
IR T& bl T 2 6 THar A Snfenta |

3MRER ¥ H 3o+l iR eI & H1RS AT I7d FHI BT ATed & | 9 g oida
M BT T ST WR AU 30 QT TRl Ush Tae Sl dl FaIfdd HR %8 o | I
A AT 918 TS gaT S UTH UgdT 3R I del fb dumTd # fUse av Y )
yaa Sl § IuReT o iR 39 a¥ 1 § sl A9 9E | 39 yaaq e #
OIMTT g, X A1 & AART JATH & U W, Sigd & U R J9 98d 31 et T
g, W H 981 1 981 | SHHT HROT 97 57 A §E 71 S9d BT b T drell | U4T
AT & b g I8l & fardl 81 81| S| PeT 31U Sl ded ©, H S 9 & b
TR &1 Fardl € | T g 7 S99 BT {6 o9 geR ME—uRe smawi o €, a1 g
SD! AR FATd 817 39 dal b 2, § 9gd fIaR | qard g fb 770 & fFaR—{EaR
S &, TR 3/ udd SjRaefl ST fhr IR fem # STeiRT a1 a8t sawil TR e |
& 7 37U ey YEBIH & A1 A N1 U Yol b R R A1 90 | sTrawi!
UgE I & | S BT AU VAT S BN 59 e d S AN UR Aot 81 | §§ - el
5 § G I e @rear & b § o1 RA% A1 Sardm €, I a1 gHdT 8 US| 39D
I HHY gEferd urell A H g | bel, “qre 2 fbee Sdw SearaRl qumTd” | a8
TasH, AR IR &R &9 5 IRART & 18 €, 9 §9a! A1 9d1d 8, R e a
B HaPI Ga B US| § Y AT BT § b, M9 AG SART ST 37U career &l YA
IR I T 39 AN IR Folit AR a1 =1 eraRer ¥ R gH GEd! AMHM B 3R AT B
faear 8 SHPI g Y |
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CONTRADICTION AND OMISSION: NATURE AND MODE OF
PROOF IN CRIMINAL TRIALS

Nadeem Javed Khan
Civil Judge Class Il
Nagda, District Ujjain

In criminal trials, to act upon on the oral testimony of witness it is required
to inspire the confidence of the court. To shake the veracity or credibility of the
witnesses, contradiction and omission are an effective tool in the hands of the
adversary party. Only duly proved contradictions and omissions can shake the
credibility of a witness. Therefore, it is necessary that contradictions and
omissions are properly brought on record and lawfully proved during the course
of recording of evidence, otherwise it will lose its significance and will be of no
value. It is therefore imperative to know the exact lawful method of recording
contradiction and omission so that at the time of appreciation of evidence on
record, it becomes easier to discard unproven contradiction and omission and
to decide whether or not particular contradiction and omission satisfies the
requirement of law, which could turn the fate of the case and also to ensure that
accused is not prejudiced in his defence by wrongful method of recording
contradiction and omission.

What is Contradiction

Contradiction according to the Oxford Dictionary means “to affirm the
contrary”. Generally, contradiction implies a set of statements which are opposed
to one another. But in our legal context, contradiction means stating two versions
by same person at two different points of time. If the statement before the police
officer and the statement in the evidence before the court are so inconsistent or
irreconcilable with each other that both of them cannot co-exist, then it may be
said that one contradicts the other. It is also a case of contradiction when a
witness submits differently and turns over by his previous statement before
police.

Example -‘A stated to the police that accused ‘B’ abused him and gave him one
blow of ‘lathi’ and thereby caused hurt but before the court ‘A’ deposed during
his examination in chief that accused ‘B’ abused him and beat him by ‘iron rod’.
Here in this example ‘A’ turned from his police statement and deposed that he
suffered injury by the iron rod. It is contradiction because witness stated two
versions regarding how did he suffer injury and turned over from police statement.
It is also a contradiction because in the given example, ‘A’ either got injury by
lathi or by iron rod thereby, meaning to say that both versions cannot co-exist
because only single blow is alleged in the prosecution case.

What is omission

According to the Oxford Dictionary, omission means “someone or something
that has been left out or excluded”. In other words, meaning of “omission” is
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“omitting or being omitted”. In simple words, “omission” means missing to state
something from earlier statement or to skip something from the earlier statement.
In our legal context, if withess has deposed in examination-in-chief certain things,
which he has omitted to state before the police in his statement, is called omission.

Example- ‘A’ stated to the police that when he was crossing Bridge Square, he
saw that two men were abducting a women. But before the court, the during
examination-in-chief, ‘A’ deposed that when he was crossing Bridge Square by
his car along with his friend ‘B’, at that time Rohan and Sohan were abducting
the woman and he happened to be the witness of the crime. Here in this example,
‘A" has omitted to state before the police that he was crossing Bridge Square by
his car alongwith his friend and also omitted to state the name of the accused.

Use of previous statement

“Previous” means earlier or before than the witness is deposing in the
court. Contradiction and omission relate to the previous statement made during
investigation by a prosecution witness before the police or investigating officer
which is commonly known as case diary statement. The use of that previous
statement is governed and controlled by section 162 Cr.P.C. Previous statement
is not a substantive piece of evidence, but it is only admissible for the purpose
mentioned in section 145 of the Evidence Act, 1872 as provided in section 162
Cr.P.C.

In Kehar Singh v. State of Delhi Administration, AIR 1988 SC 1883, Hon’ble
the Apex Court has held that perusal of Sections 145, 155 and 157 of the
Evidence Act clearly indicates that there are two purposes for which a previous
statement can be used. One is for cross-examination and contradiction and the
other is for corroboration. When the defense wants to use the previous statement
of a witness, it could be used only to contradict and not to corroborate.

Which statement can be used for contradiction

In the case of Jagdish Chamriya Barela v. State of M.P., 2002 (2) MPLJ 448 it
was held that use of previous statement for contradicting a witness during cross-
examination is not limited to statement recorded u/s 162 Cr.P.C., other previous
statement may also be used.

Significant omissions as contradiction

Section 162 Cr.P.C. describes two kinds of contradictions namely, direct
contradiction and contradiction by way of omission. “Direct contradiction” means
a contradiction which is directly apparent from the comparison of previous
statement and statement before the court, whereas omission is also used to
contradict the statement made in the witness box. Explanation to section 162
says that an omission to state a fact or circumstance in the statement referred
to in sub-section (1) may amount to contradiction if the same appears to be
significant and otherwise relevant having regard to the context in which such
omission occurs and whether any omission amounts to a contradiction in the
particular context shall be a question of fact. From perusal of the aforesaid
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explanation, it is clear that every omission is not contradiction — only those
omissions which are material, takes the place or shape of contradictions and
called contradiction by way of omission.

Who may contradict

Generally, at trial when prosecution witness deposes before the court and
there is some inconsistency in his previous statement and the statement before
the court then the accused or his counsel may contradict him during cross-
examination by confronting him with those portions of the statement which are
inconsistent with the present version. But there are cases when a witness does
not speak in favor of the party who calls him. In such a situation, where
prosecution witness does not support prosecution story, he may be contradicted
as per the provision of section 145 of the Evidence Act with the permission of
the court by virtue of provision of section 155 of the Evidence Act. Thus, a
witness may be contradicted by his previous statement by the accused and by
the prosecution as well or in other words, by the party who calls him and also by
the adverse party.

Procedure to contradict a withess and method of proving it during trial

In this regard, rules of evidence laid down in sections 145 and 155(3) of
the Evidence Act are of paramount importance. Section 145 provides the manner
in which witness can be cross-examined as to previous statement and the second
part deals with a situation where the cross-examination is intended for
contradiction. Accordingly, it indicates the manner in which contradiction can be
brought out. Further, section 155(3) provides a method to impeach the credibility
of a witness by proof of former statements inconsistent with any part of his
evidence, which is liable to be contradicted. Thus, the proof is in two stages;
first stage, contradiction is brought on record in the manner as prescribed u/s
145 of the Evidence Act r/w/s 162 Cr.P.C. and the second stage is when
contradiction still needs to be proved and the witness has not admitted the
contradiction. It will continue with examining the police officer who has recorded
the statements under section 161 Cr.P.C. If this is not done, the contradictions
brought on record will have no effect at all.

How a contradiction is to be recorded has been elaborately discussed in
the classic judgment of Tahsildar Singh and anr. v. State of U.P,, AIR 1959 SC 1012.
Hon’ble the Supreme Court has held that:

“ ... The procedure prescribed for contradicting a witness
by his previous statement made during investigation, is that,
if it is intended to contradict him by the writing, his attention
must, before the writing can be proved, be called to those
parts of it which are to be used for the purpose of
contradicting him. The proviso to section 162 of the Code
only enables the accused to make use of such statement
to contradict a witness in the manner provided by section

JOTI JOURNAL - APRIL 2020 - PART | 52



145 of the Evidence Act. The second part of section 145 of
the Evidence Act clearly indicates the simple procedure to
be followed. To illustrate: ‘A’ says in the witness-box that ‘B’
stabbed ‘C’; before the police he had stated that ‘D’ stabbed
‘C’. His attention can be drawn to that part of the statement
made before the police which contradicts his statement in
the witness-box. If he admits his previous statement, no
further proof is necessary; if he does not admit, the practice
generally followed is to admit it subject to proof by the police
officer. On the other hand, if the witness is asked “did you
say before the police officer that you saw a gas light?” and
he answers “yes”, and then the statement which does not
contain such recitals is put to him as contradiction, the
procedure involves two fallacies; one is, it enables the
accused to elicit by a process of cross-examination what
the witness stated before the police officer. If a police officer
did not make a record of a witness’s statement, his entire
statement could be brought on record. This procedure,
therefore, contravenes the express provision of section 162
of the Code. The second fallacy is that there is no self-
contradiction of the primary statement made in the witness-
box for the witness has yet not made on the stand any
assertion at all which can serve as the basis. The
contradiction, under the section, should be between what
a witness asserted in the witness-box and what he stated
before the police-officer, and not between what he said and
stated before the police officer and what he actually made
before him”.

Hon’ble the Apex Court has in a very lucid language explained the
procedure of bringing contradictions and omissions on record in a recent verdict
of VK. Mishra and anr. v. State of Uttarakhand and anr., AIR 2015 SC 3043 which
reads thus;

“... Under Section 145 of the Evidence Act when it is intended
to contradict the witness by his previous statement reduced
into writing, the attention of such witness must be called to
those parts of it which are to be used for the purpose of
contradicting him, before the writing can be used. While
recording the deposition of a witness, it becomes the duty
of the trial court to ensure that the part of the police
statement with which it is intended to contradict the witness
is brought to the notice of the witness in his cross-
examination. The attention of witness is drawn to that part
and this must reflect in his cross-examination by reproducing
it. If the witness admits the part intended to contradict him,
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it stands proved and there is no need to further proof of
contradiction and it will be read while appreciating the
evidence. If he denies having made that part of the
statement, his attention must be drawn to that statement
and must be mentioned in the deposition. By this process,
the contradiction is merely brought on record, but it is yet
to be proved. Thereafter, when investigating officer is
examined in the court, his attention should be drawn to the
passage marked for the purpose of contradiction, it will then
be proved in the deposition of the investigating officer who
again by referring to the police statement will depose about
the witness having made that statement. The process again
involves referring to the police statement and culling out
that part with which the maker of the statement was intended
to be contradicted. If the withess was not confronted with
that part of the statement with which the defense wanted to
contradict him, then the court cannot suo motu make use of
statements to police not proved in compliance with section
145 of Evidence Act that is by drawing attention to the parts
intended for contradiction.”

Example — Let us take an example of trial where accused person is being
prosecuted for causing grievous hurt to one ‘A’ with an axe. During prosecution
evidence, witness stated that accused assaulted him with an axe in such a way
that the metallic head of the axe came into contact with his arm causing fracture,
and if in course of the investigation he has stated in his statement recorded
under section 161 Cr.P.C. that accused has beaten him by the stick portion of
the axe. In such a situation, to contradict witness, exact passage occurring in
his statement under section 161 should be read out and put to the witness
whether witness admits having made such a statement before investigating
officer. The exact statement which was read out to the witness should be marked
within inverted commas and whole statement should be exhibited and thereafter,
it should be incorporated verbatim in deposition. If the withess admits having
made that statement there is no need to further proof of contradiction. If, on the
other hand, witness denies having made such a statement, thereupon, it should
be mentioned in the deposition itself. By this process contradiction is only brought
on record. Thereafter, when investigating officer who has recorded the statement
is examined in court the passage marked for the purpose of contradiction should
be read out to him and he should be asked if the witness had stated as mentioned
in that exhibit. It is only when investigating officer answers in affirmative that the
exhibit can be deemed to have been properly proved. Procedure to prove material
omission is same as procedure to prove contradiction.
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Deemed statement: permissible for contradiction

Generally, unrecorded statement is completely excluded. But it was held in
Tahsildar Singh’s case (supra) that though a particular statement is not expressly
recorded, a statement that can be deemed to be part of that expressly recorded
can be used for contradiction, not because it is an omission strictly so-called
but because it is deemed to form part of the recorded statement. Such a fiction
is permissible only in the following three cases:

a. When a recital is necessarily implied from the recital or recitals found in the statement.

Illustration — In a statement before the police, the witness states that he saw ‘A’
stabbing ‘B’ at a particular point of time, but in the court he says that he saw ‘A’
and ‘C’ stabbing ‘B’ at the same point of time. In the statement before the police,
the word ‘only’ can be implied.

b. A negative aspect of positive recital found in statement.

Illustration — In a statement before the police, the witness says that a dark man
stabbed ‘B’. But in the court, he says that a fair man stabbed ‘B’. The earlier
statement must be deemed to contain the recital not only that the culprit was a
dark complexioned man but also that he was not of fair complexion.

c. When the previous statement and statement before the court cannot stand together.

Illustration — The witness says in the statement before the police that ‘A’ after
stabbing ‘B’ ran away by northern lane, but in the court, he says that immediately
after stabbing he ran away towards the southern lane; as he could not have run
away immediately after the stabbing i.e. at the same point of time, towards the
northern lane as well as towards the southern lane. If one statement is true, the
other must necessarily be false.

A witness can only be contradicted with his own previous statement

Section 145 of the Evidence Act applies only to cases where the same
person makes two contradictory statements either in different proceedings or in
two different stages of the same proceeding. If the maker of a statement is
sought to be contradicted, his attention should be drawn to his previous
statement. In other words, where the statement made by a person or witness is
not confronted by his own statement but by the statement of another prosecution
witness, the question of the application of section 145 does not arise. If it is
assumed that a statement of a witness is contradicted by another, the former
witness should be cross-examined to explain the contradiction. Thus, it will be
extremely difficult for an accused or a party to rely on the inter se contradiction
of various witnesses and every time when the contradiction is made, the previous
witness will have to be recalled for the purpose of contradiction. This is neither
the purport nor the object of section 145 as laid down in Mohan Lal Gangaram
Gehani v. State of Maharashtra, AIR 1982 SC 839. It is not permissible in law to
draw adverse inference because of alleged contradictions between one
prosecution witness vis-a-vis statement of other witnesses. Section 145 has no
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application where a witness is sought to be contradicted not by his own statement
but by the statement of another witness. Section 145 of the Evidence Act applies
when same person makes two contradictory statements. [See also Chaudhary
Ramjibhai Narasanbhai v. State of Gujarat, AIR 2004 SC 313.]

Previous statement recorded in a CD (compact disk)

Previous statement recorded in a CD (compact disk) during an interview
taken by a local correspondent of a news paper, immediately after the incident,
permission to contradict the evidence given by the witness in the court with
reference to his previous statement recorded in C.D. It has been held by the
Division Bench of Hon’ble High Court of Madhya Pradesh in Dilip Takhtani v.
State of M.P., ILR (2011) 1082 that, CD can be used for the purpose, if the CD
fulfills the necessary requirement of being a primary evidence.

Use of statement made by a witness before commission constituted
under Commission of Enquiries Act

Statement made by a witness before the commission constituted under the
Commission of Enquiries Act cannot be used to subject the witness to any civil
or criminal proceeding, nor it can be used against him in any civil or criminal
proceeding the exception being that he can be prosecuted for giving false
evidence. In Kehar Singh v. State (Delhi Admn.), AIR 1988 SC 1883, the Apex Court
observed that considering the restrictions contained in section 6 of the
Commission of Enquiries Act, the statement made by a witness before a
commission cannot be used in a criminal trial either for the purposes of cross-
examination to contradict the witness or to impeach his credibility.

However, evidence taken on commission (other than Commission appointed
under the Commission of Enquiries Act) even if it is not read as evidence in
suit, it would be available as previous statement for the purposes of section 145
of the Evidence Act. [See Mir Abdul Sovan and ors. v. Rafikan Bibi and ors., AIR
1972 ORISSA 213.]

Statements recorded by police officer can be used in civil proceedings

This question was specifically dealt in the case of Malakala Surya Rao and
ors. v. Gundapuneedi Janakamma, 1964 (1) CriLJ 504 and Ranjit Satardekar v. Joe
Mathias, 2006 CriLJ 2237 and was observed that statements of witnesses recorded
by a police officer under section 161 Cr.P.C. and reduced to writing can be used
in civil proceeding for the purpose of section 145 of the Evidence Act. A statement
made before the police during the course of investigation of an offence can be
used in civil proceedings.

Police case diary of another case can be summoned for the purpose of
contradiction and omission

It is the right of a party in a trial to use the previous statement of a witness
either for the purpose of establishing a contradiction in his evidence or for the
purpose of impeaching the credibility of the witness. If the court comes to the
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conclusion that the production of such document is necessary or desirable then,
the court is entitled to summon the case diary of another case u/s 91 Cr.P.C.
dehors the provisions of section 172 Cr.P.C. for the purpose of using the statement
made in the said diary, for contradicting a witness. When a case diary, as stated
above, is summoned u/s 91(1) Cr.P.C. then the restrictions imposed under sub-
sections (2) and (3) of section 172 Cr.P.C. would not apply to the use of such
case diary but while using a previous statement recorded in the said diary, the
court should bear in mind the restrictions imposed u/s 162 Cr.P.C. and section
145 of the Evidence Act because what is sought to be used from the case diary
so produced, are the previous statements recorded u/s 161 of the Code. In this
view of the matter, a case diary of another case, not pertaining to the trial in
hand, can be summoned if the court trying the case considers that production
of such a case diary is necessary or desirable for the purpose of trial. [See State
of Kerala v. Babu and ors., AIR 1999 SC 2161.]

Effect of duly proved contradiction and omission

In order to understand the value of contradiction and omission and how it
affects the credibility of a witness; prepositions laid down by Hon’ble the Supreme
Court in the following cases may usefully be referred:

Sohrab and anr. v. The State of M.P., AIR 1972 SC 2020: |t is only after exercising
caution and care and shifting the evidence to separate the truth from falsehood,
exaggeration, embellishments and improvement, the court comes to the
conclusion that what can be accepted implicates the accused, it will convict him.
This court has held that falsus in uno falsus in omnibus is not a sound rule for the
reason that hardly one comes across a witness whose evidence does not contain
a grain of untruth or at any rate exaggeration, embroideries or embellishments.

Bharwada Bhoginbhai Hirjibhai v. State of Gujarat, AIR 1983 SC 753: Too
much importance cannot be attached to minor discrepancies. Discrepancies
which do not go to the root of the matter and shake the basic version of the
witnesses, cannot be annexed with undue importance. More so when all important
probabilities-factor echoes in favor of the version narrated by the witnesses.

State of U.P. v. M.K. Anthony, AIR 1985 SC 48: In appreciation of evidence,
the approach must be whether the evidence of the witness read as a whole,
appears to have a ring of truth. Once that impression is formed, the court should
scrutinize the evidence keeping in view the deficiencies, drawbacks and infirmities
pointed out in the evidence as a whole.

Shamsuddin v. State of M.P, (2003)12 SCC 693: The core of the evidence
has to be seen and not any borderline aspect. Minor variations which do not
have any effect on the credibility of the evidence, cannot be the basis to discard
intrinsic value of the evidence.

State of U.P. v. Nagesh, 2011 CriLJ 2162 SC: Unless discrepancies,
contradictions and inconsistencies affect the core of the prosecution case, they
cannot be the basis to reject their evidence. Normal discrepancies are bound to
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occur in the depositions of witnesses due to errors of observations, errors of
memory due to mental disposition at the time of the occurrence.

Waman v. State of Maharshtra, AIR 2011 SC 3327: Contradictions minor in
nature and not related to major overt act attributed to each accused, would not
discredit their testimony, more so, when all the prosecution witnesses hail from
an agriculture family and are villagers, cannot be expected to state minute details
in their earlier statements and before the court.

Arjun and ors. v. State of Rajasthan, AIR 1994 SC 2507: Trivial discrepancy,
as is well known, should be ignored. Under circumstantial variety, the usual
character of human testimony is substantially true. Similarly, innocuous omission
is inconsequential.

C. Muniappan and ors. v. State of T.N., AIR 2010 SC 3718: Even if there are
some omissions, contradictions and discrepancies, the entire evidence cannot
be disregarded.

State of Rajasthan v. Rajendra Singh, (2009) 11 SCC 106: Where the omissions
amount to a contradiction, creating a serious doubt about the truthfulness of a
witness and other witnesses is also make material improvements before the
court in order to make the evidence acceptable, it cannot be safe to rely upon
such evidence.

Sunil Kumar Shambhudayal Gupta and ors. v. State of Maharashtra, (2010) 13
SCC 657: Omissions which amount to contradictions in material particulars and
go to the root of the case and materially affect the core of the prosecution case,
render the testimony of the witness liable to be discredited.

The credibility of witness does not stand impeached merely by proving
contradiction on record. The court has to see whether or not withess emerge as
a truthful witness whose evidence has a ring of truth despite the discrepancies,
omissions and contradictions. The court has to form its opinion about the credibility
of the witness and find out as to whether their depositions inspire the confidence
or not.
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NOTES ON IMPORTANT JUDGMENTS

*61. ARBITRATION AND CONCILIATION ACT, 1996 — Sections 34 and 37

62.

Arbitrability of dispute — Arbitrability of a dispute must be assessed
by interpreting terms of arbitration clause and correspondences
exchanged between the parties — Acceptance of commission by
agent, issuance of letter of credit in favour of agent by customer,
several correspondences between principal and agent relating to
the transaction and admission of dispute are clear to hold that the
dispute between principal and agent is arbitrable.

HIEARH Ud gole JAfS-1a9, 1996 — ©RT¢ 34 UG 37

AT A1 faarg — faare & Aeaserar I 8 &1 SR gearerar @vs
31 3l @ fadae 9 vaaRI @ €4 fHy T v=HER @ e a)a fear
ST A1fRy — Afeal g1 S @) ©iefa, e @ g afeal @ ua
H %01 99 O &1, @Rl U9 3ifiadl @ 759 GoudeR 9 G9fia &8
THER 3R fdae &) dipfa 4 we 2 & w@rfl @ sfdeal &1 faars
HEARRIAT AT 2 |

MMTC Ltd. v. M/s Vedanta Ltd.

Judgment dated 18.02.2019 passed by the Supreme Court in Civil
Appeal No. 1862 of 2014, reported in AIR 2019 SC 1168

CIVIL PROCEDURE CODE, 1908 — Section 96 and Order 41 Rule 23
LIMITATION ACT, 1963 — Section 5

Appeal — Bar of limitation — Whether an appeal admitted for final
hearing without any objection as to delay may be rejected being
barred by limitation without giving an opportunity to the appellant?
Held, no — Proper course would be to give an opportunity to the
appellant to file an application for condonation of delay u/s 5 of
the Limitation Act.

fafaer ufoear dfear, 1908 — ©IRT 96 U4 A_er 41 faH 23
g e, 1963 — aRT 5

arfier — uR=fT Bra 1 a5t — T@ar 3rdia &l fade @1 fodt smufiy & fa=
3ifost ga18 o forg WaR o fag oM @ 91< arfiamref &1 31 s Ry
o1 R 1t @ aoi= @ IR ) @RS fear w1 wear 27 affeiRa,
& — Sfera erfugfa srfiemeff & uRfar siferfrm Y gt 5 & 3Eh= face
&HT YA B fIQ ATATT U DX BT P A QT ST |
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Man Khan v. Dr. Keshav Kishore and ors.

Judgment dated 05.02.2019 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Second Appeal No. 2043 of 2018,
reported in 2019 (4) MPLJ 166

Relevant extracts from the judgment:

| have gone through the entire order sheets of the Appellate Court and it
appears that no objection was ever taken by the Appellate Court with regard to
delay in filing the appeal. It appears that while deciding the appeal filed by the
appellant, the Appellate Court must have noticed that the appeal filed by the
appellant was barred by limitation. Under these circumstances, where the Court
itself had not taken any objection with regard to delay in filing the appeal at the
earliest and considering the fact that non-filing of application for condonation of
delay is a curable defect and the appellant can be permitted to file an application
for condonation of delay at a later stage as well as the fact that until and unless
the delay in filing the appeal is condoned, it cannot be said that there was any
appeal in the eyes of law, this Court is of the view that the Appellate Court after
having noticed that the appeal is barred by limitation, should have granted an
opportunity to the appellant to file an application under Section 5 of the Limitation
Act.

My view is fortified by the judgment passed by this Court in the case of
Premchand Soni since deceased LRs. Janki Bai and others v. Harish Chand, 2012 (1)
MPLJ 65.

63. CIVIL PROCEDURE CODE, 1908 — Order 7 Rule 11 and Order 8

Rule 6A

(i) Rejection of plaint — Bar of limitation — Whether a plaint can be
rejected on the ground of limitation under Order 7 Rule 11 CPC?
Held, Yes — Under a given set of circumstances, question of
limitation may be a mixed question of fact and law and under some
other set of circumstances, it can be a pure question of law.

(ii) Counter-claim — What constitutes? Whether counter claim can
be treated as clarificatory or supplementary in nature to the
written statement? Whether written statement can be equated
with counter claim? Held, No — Whenever, a relief is sought
against plaintiff and court fees is paid, it can be said that
defendant has filed counter claim.

fufaer ufspar wfedr, 1908 — amewr 7 99 11 U9 339 8

a9 6@

(i) areuF AEER fEar s — R S BT 99T — FA1 QY 7 FEH
11 F19.¥. & IefiF 3 arq aRAFT ST @ IMaR W) ARiSR fear
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Jamil Khan and ors. v. State of M.P. and ors.

Judgment dated 27.02.2019 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Miscellaneous Appeal No. 930 of 2014,
reported in 2019 (4) MPLJ 156

Relevant extracts from the judgment:

So far as the question that whether the question of limitation is a mixed
question of fact and law and whether a suit can be rejected under Order 7 Rule
11 of CPC on the ground of limitation are concerned, this Court is of the
considered opinion that under a given set of circumstances, the question of
limitation can be a mixed question of fact and law and under some set of
circumstances, it can be a pure question of law. A suit can also be dismissed
under Order 7 Rule 11 of CPC on the ground that it is barred by limitation.

The Supreme Court in the case of Hardesh Ores Pvt. Ltd. v. M/s. Hede & Co.,
2007 AIR SCW 3456 has held as under:-

“21. The language of Order VII Rule 11, CPC is quite clear
and unambiguous. The plaint can be rejected on the ground
of limitation only where the suit appears from the statement
in the plaint to be barred by any law. Mr. Nariman did not
dispute that “law” within the meaning of clause (d) of Order
VIl Rule 11 must include the law of limitation as well. It is
well settled that whether a plaint discloses a cause of action
is essentially a question of fact, but whether it does or does
not must be found out from reading the plaint itself. For the
said purpose the averments made in the plaint in their
entirety must be held to be correct. The test is whether the
averments made in the plaint if taken to be correct in their
entirety a decree would be passed. The averments made
in the plaint as a whole have to be seen to find out whether
clause (d) of Rule 11 of Order VII is applicable. It is not
permissible to cull out a sentence or a passage and to read
it out of the context in isolation. Although it is the substance
and not merely the form that has to be looked into, the
pleading has to be construed as it stands without addition
or subtraction of words or change of its apparent
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grammatical sense. As observed earlier, the language of
clause (d) is quite clear but if any authority is required, one
may usefully refer to the judgments of this court in Liverpool
& London S.P. & 1. Association Ltd. v. M.V. Sea Success I and
another, 2004 9 SCC 512 and Popat and Kotecha Property v.
State Bank of India Staff Association, 2005 7 SCC 510.”

X X X

So far as the reasoning given by the court below that the counter-claim
was nothing but it was a mere clarification/supplementary to the written statement
because the contents of both the documents are identical is concerned, the
same cannot be accepted. The counter-claim is always treated as a suit and
even if the suit filed by the plaintiffs is dismissed because of any default or even
if it is withdrawn, then the counter-claim is still required to be adjudicated,
whereas, the written statement cannot be treated as a plaint under any
circumstance. Furthermore, in the counter-claim the defendant is also required
to seek relief and he is also required to make payment of court fees. Counter-
claim is a claim opposing the claim of the plaintiff and also seeking further relief
against the plaintiff. Merely by refuting the claim of the plaintiff, it cannot be said
that the defendant has filed his counter-claim. Whenever, a relief is sought
against the plaintiff, only then it can be said that the defendant has filed his
counter-claim. Written statement containing the similar pleadings without any
claim cannot be termed as counter-claim. Thus, unless and until, a claim is
made against the plaintiff, the written statement cannot be equated with counter-
claim. It is well established principle of law that if the court fees is not paid, then
the suit is not maintainable. Under these circumstances, the reason assigned
by the court below that the counter-claim can be treated as clarificatory or
supplementary in nature to the written statement and since the written statement
was filed within the period of three years from the date of first cause of action,
therefore, the counter-claim was also within limitation, cannot be allowed to stand.
Accordingly, it is held that the counter-claim filed by defendant no.7 was barred
by time and if the subsequent cause of action is taken into consideration, then
it is clear that counter-claim was not maintainable as the cause of action had
arisen after the written statement was filed.

)

64. CIVIL PROCEDURE CODE, 1908 — Order 22 Rules 1 to 5
Substitution of legal representatives in matrimonial disputes -
When the marital status of a party remains an issue even after death
of the other party, then in such cases, cause of action continues to
subsist and substitution of legal representatives in place of
deceased party is permissible in matrimonial cases.

fafaer uferar dfedar, 1908 — 39T 22 M 1 9 5
darfes arrel ¥ faftre gfafafern &1 yfarenus — w9 ve v @) daifz®
Retfa SR v @1 4 @ 91 1 t& faares i =@, 99 39 YR & Jridl
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Ravinder Kaur v. Manjeet Singh (dead) through Legal
Representatives

Judgment dated 21.08.2019 passed by the Supreme Court in Civil
Appeal No. 2021 of 2010, reported in (2019) 8 SCC 308

Relevant extracts from the judgment:

The appellant herein is the wife of the original respondent who died during
the pendency of this appeal. Since the order impugned passed by the High
Court of Punjab and Haryana dated 23.08.2006 in FA.O. No. 101 M of 1999 had
allowed the appeal and dissolved the marriage, the marital status of the appellant
is in issue notwithstanding the death of respondent. As such, the cause of action
has continued to subsist and the legal representatives namely, the daughter
and sons of the deceased respondent were allowed to be brought on record by
this Court through the order dated 05.09.2014 passed in I4 No.3 of 2012. In that
light, the instant appeal was heard in that backdrop. In that situation the reference
made during the course of the order to the respondent would in effect refer to
the original respondent, namely the deceased husband of the appellant.

([
65. CIVIL PROCEDURE CODE, 1908 — Order 22 Rule 3

LAND REVENUE CODE, 1959 (M.P.) — Section 178
Legal representatives — Right to claim relief in suit — Bringing legal
representatives on record does not itself entitle them to any right
to property which is subject matter of suit — They have to establish
their right over suit property independently — Determination of
question as to legal representative is only for the purpose of
conduction of legal proceedings.

fafaer ufeear wfaar, 1908 — arer 22 W 3

H—Tored Gfadr, 1959 (A.9.) — €RT 178

faftre afafifr — are ¥ SIgaiy &1 <TaT 3 31 IP¥PR — fafde afafery
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Sheela D/o Ramibai and anr. v. Bhagudibai and anr.

Judgment dated 19.03.2019 passed by the High Court of Madhya

Pradesh (Indore Bench) in Second Appeal No. 356 of 2016, reported
in 2019 (4) MPLJ 150
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Relevant extracts from the judgment:

The Apex Court in the case of Jaladi Suguna (dead) through L.Rs. v. Satya
Sai Central Trust & ors. AIR 2008 SC 2866 has held that the determination as to
who is the legal representative under Order 22 Rule 5 will be for the limited
purpose of representation of the estate of the deceased for objection of that
case. Such determination for such limited purpose will not confer on the person
held to be a legal representative, any right to the property which is subject
matter of the suit.

In case of Suresh Kumar Bansal v. Krishna Bansal and anr., (2010) 2 SCC 162,
the Apex Court has held that the determination of question as to who is legal
representative of deceased plaintiff or defendant under Order 22 Rule 5 of the
CPC is only for the purpose of bringing legal representative on record for
conducting those legal proceedings only and does not operate as res judicata in
an inter se dispute between the rival legal representative.

In a recent judgment in the case of Mahanth Satyanand @ Ramjee Singh v.
Shyam Lal Chauhan and ors., (2018) 18 SCC 485 passed in Civil Appeal No. 6318/
2010, the Apex Court has also held that the determination by the Court would
be limited to the question, as to who should be brought on record in place of
deceased for the purpose of continuing the suit alone and nothing beyond that.
The inquiry under Order 22 Rule 5 of CPC is summary in nature and for limited
purpose.

In view of the above, it is clear that the present appellants/plaintiffs were
brought on record as legal representatives of Late Rami Bai by virtue of will, but
after become a party, they ought to have established their right over the suit
property. Execution of will in favour of plaintiff No. 1 and marriage of Rami Bai
with PW/2 were specifically denied by the defendant No. 2 by way of reply to the
application filed under Order 22 Rule 3 of CPC. The suit property was a joint
property of plaintiff Late Rami Bai and defendant No.1 and after death of one
co-owner, Bhagudi Bai being a real sister has become the exclusive owner of
the suit property until and unless the will is proved by the plaintiffs. Therefore,
both the Courts below have not committed any error while dismissing the suit on
the ground that the present appellants are not entitled to claim any relief in the
suit.

66. CIVIL PROCEDURE CODE, 1908 — Order 33 Rule 1
(i) Indigent person — Determination of indigency — Property which
cannot be taken into consideration — Property exempted from
attachment in execution of decree and property which is
subject matter of suit — Property which is to be taken into
consideration — Property acquired after presentation of
application but before its decision.
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(ii) Indigent person; appeal by — Whether a person who was not
permitted to sue as an indigent person in trial Court can file
an application to seek permission from appellate Court to file
appeal as an indigent person? Held, Yes.

fufde ufseam wfgar, 1908 — amaer 33 w1

(i) faefa aafe — fefqar &1 feaiRor — oy R faar § T8 foar o
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Sushil Thomas Abraham v. Skyline Build Through its Partner
and ors.

Judgment dated 07.01.2019 passed by the Supreme Court in Civil
Appeal No. 117 of 2019, reported in 2019 (4) MPLJ 13

Relevant extracts from the judgment:

While examining this question, the Court cannot take into consideration
the two properties. First, the property, which is exempted from the attachment in
execution of a decree and the second, which is subject-matter of the suit. In
other words, the aforementioned two properties cannot be regarded as
“possessed” by the person concerned for determining his financial capacity to
pay the requisite court fees on his claim in the suit.

Similarly, if the person concerned acquires any property after presentation
of the application for grant of permission to sue as indigent person but before
the decision is given on his application, such acquired property has to be taken
into consideration for deciding the question as to whether he is an indigent
person or not.

Though the appellant (plaintiff) was not allowed by the trial court/High Court
in the earlier round of litigation to institute a suit as an indigent person under
Order 33 Rule 1 of the Code, yet in our considered opinion, he was entitled to
file an application/appeal under Order 44 Rule 1 of the Code and seek permission
from the appellate court to allow him to file an appeal as an indigent person.

In our view, the dismissal of application made under Order 33 Rule 1 of the
Code by the trial court in the earlier round of litigation is not a bar against the
plaintiff to file an application/appeal under Order 44 Rule 1 of the Code before
the appellate court. The grant and rejection of such prayer by the trial court is
confined only up to the disposal of the suit. This is clear from the reading of
Rules 3(1) and 3(2) of Order 44, which contemplate holding of an inquiry again
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into the question at the appellate stage as to whether the applicant is an indigent
person or not since the date from the decree appealed from.

67. CONTRACT ACT, 1872 - Sections 70, 73 and 74
Breach of contract — Remedies for — Where the contract between
the parties itself limit quantum of liquidated damages, a higher
figure as damages cannot be awarded - Section 74 of the Act
applies.

dfaer srferfras, 1872 — aRI€ 70, 73 ©a 74
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Mahanagar Telephone Nigam Ltd. v. Tata Communications Ltd.
Judgment dated 27.02.2019 passed by the Supreme Court in Civil
Appeal No. 1766 of 2019, reported in AIR 2019 SC 1233

Relevant extracts from the judgment:

In the present case, clauses 16.2 to 16.4 are relevant, and are set out
as under:

“16.2 (a) For delivery of stores: Should the supplier fail to deliver the store/
services or any consignment thereof within the period prescribed for
delivery, the purchaser shall be entitled to recover 0.5% of the value of the
delayed supply for each week of delay or part thereof for a period up to 10
(TEN) weeks and thereafter at the rate of 0.7% of the value of the delayed
supply for each week of delay or part thereof for another TEN weeks of
delay. In the case of package supply where the delayed portion of the
supply materially hampers installation and commissioning of the systems,
L/D charges shall be levied as above on the total value of the concerned
package of the Purchase Order. However, when supply is made within 21
days of QA clearance in the extended delivery period, the consignee may
accept the stores and in such cases the LD shall be levied upto the date of
QA clearance.

16.2 (b) For installation and commissioning: Should the supplier fail to install
and commission the project within the stipulated time the purchaser shall
be entitled to recover 0.5% of the value of the purchase order for each
week of delay or part thereof for a period upto 10 (TEN) weeks and
thereafter @ 0.7% of the value of purchase order for each week of delay
or part thereof for another 10 (TEN) weeks of delay. In cases, where the
delay affects installation/commissioning of part of the project and part of
the equipment is already in commercial use, then in such cases, LD shall
be levied on the affected part of the project.
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16.2 (c). The Liquidated Damages, as per Clause 16.2 (a) and 16.2 (b)
above shall be limited to a maximum of 12%, even in case the DP extension
is given beyond 20 weeks.

16.3. Provisions contained in Clause 16.2(a) shall not be applicable for
durations (periods) which attract LD against clause 16.2(b) above.

16.4. Quantum of liquidated damages assessed and levied by the purchaser
shall be final and not challengeable by the supplier.”

As has been correctly held by the impugned judgment, a maximum of 12%
can be levied as liquidated damages under the contract, which sum would amount
to a sum of INR 25 lakh. Since this clause governs the relations between the
parties, obviously, a higher figure, contractually speaking, cannot be awarded
as liquidated damages, which are to be considered as final and not challengeable
by the supplier. This being the case, the appellant can claim only this sum.
Anything claimed above this sum would have to be refunded to the respondent.

([
68. CRIMINAL PROCEDURE CODE, 1973 — Section 145

(i) Revision — Maintainability of — Against the quasi-final or
intermediate order — Order of SDM refusing to stay proceeding
u/s 145 Cr.P.C. - If reversed, the proceedings will remain
subject to result of the suit — It is not purely interlocutory in
nature but quasi-final or intermediate order — Revision against
such order is maintainable.

(ii) Section 145 Cr.P.C. — Only deals with factum of possession —
Proceeding u/s 145 Cr.P.C. be stayed only when factum of
possession is subjudice in the civil suit. (Ramsumer Puri Mahant
v. State of U.P,, AIR 1985 SC 472, relied on)

qus yfpar Afadar, 1973 — ©RT 145
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Kirit v. Smt. Sawarna

Order dated 08.04.2019 passed by the High Court of Madhya

Pradesh in Criminal Revision No. 1007 of 2017, reported in 2019
CriLJ 3219
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Relevant extracts from the order:

The first issue raised before this Court by the petitioner’s counsel regarding
maintainability of this petition. From perusal of order dated 08.08.2016, passed
by Sub Divisional Magistrate, Burhanpur, it appears that the same is looking as
intermediate or quasi-final order. There are some order which are neither
interlocutory nor final in nature. They are termed as intermediate order or quasi-
final order. If the order passed by the SDM, is reversed by the revisional Court
then the further proceedings shall be proceeded according to civil suit and there
will be nothing remains with the proceedings of Section 145 of Cr.P.C. Therefore,
it can be said that the order passed by the learned SDM is not interlocutory in
nature purely. Accordingly, revision petition is maintainable.

X X X

Having read the judgments of Ramsumer Puri Mahant v. State of U.P., AIR
1985 SC 472 and Jhummamal alias Devandas v. State of M.P., AIR 1988 SC 1973, it
is manifested that an order made under Section 145 of Cr.P.C. deals only with
the factum of possession of the party as on a particular day. In the present case
petitioner has initiated the proceedings of Section 145 of Cr.P.C. in respect of
disputed land bearing block No. 45 plot No. 98/2 ad measuring area 2128 sq. ft.
and during the pendency of the same, he has preferred a civil suit in respect of
the same land by seeking relief for declaring the Will null and void executed by
one Magan Lal Patel, by which the respondent has expressed her right. In his
reply, petitioner categorically stated that the suit filed by him is not for declaration
of title and possession. From perusal of averments made in the plaint of civil
suit, filed by the petitioner, it appears that the petitioner is seeking primary relief
to declare the Will null and void. As the principle has already been established
that an order made under Section 145 of Cr.P.C. deals only with the factum of
possession, therefore, proceedings of section 145 of Cr.P.C. made by the
Magistrate can not be set at naught merely because the petitioner who has
initiated the proceedings of 145 of Cr.P.C. has approached the Civil Court for
seeking declaration of Will null and void.

69. CRIMINAL PROCEDURE CODE, 1973 — Sections 173(2) and 190
Closure Report — Closure which can be adopted by Magistrate —
Explained - Held, Magistrate cannot direct police to file
charge-sheet.

gvs yfepar wfgar, 1973 — 9RIG 173(2) U9 190

i Ruid — o9 a1 @rar s e g1 Wer fear o1 Gadr 2 —
e a1 13— aftrEiRa, afsege gfeow o1 acizfic gy ga a3 @1
frder 78 < w@ar 2|
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Ramswaroop Soni v. State of Madhya Pradesh and anr.
Judgment dated 08.04.2019 passed by the Supreme Court in Criminal
Appeal No. 614 of 2019, reported in 2019 CriLJ 4245 (SC)

Relevant extracts from the judgment:

The law is well-settled that in case a final report is filed under Section
173(2) Cr.P.C. stating that no offence is made out against the accused, any of
the following courses can be adopted by the Magistrate:

(a) He may accept the report which was filed by the police
in which case the proceedings would stand closed.

(b) He may not accept the report and may take cognizance
in the matter on the basis of such final report which was
presented by the police.

(c) If he is not satisfied by the investigation so undertaken
by the police, he may direct further investigation in the
matter.

The law is further well-settled that the judicial discretion to be used by the
Magistrate at such stage has to fall in either of the three aforesaid categories.

In the present matter, the magistrate has issued directions directing the
police to file charge-sheet under Sections 326 and 294 IPC and also the provision
of Section 3(1) and 10 of the Scheduled Castes and the Scheduled Tribes
(Prevention of Atrocities) Act, 1989. Such a direction is wholly unsustainable.

[

70. CRIMINAL PROCEDURE CODE, 1973 — Sections 225 and 301
Sessions trial — Whether counsel engaged by victim/de-facto
complainant may be permitted to cross-examine defence witness
after cross-examination by public prosecutor? Held, No — There
exists possibility of conflicting answers with such permission -
Victim or de-facto complainant has right only to assist Public
Prosecutor and not to conduct prosecution.

qus yfear wfedar, 1973 — RIY 225 ¢d 301

g3 faarer — w1 fifsa a1 arafds aRkard gr1 @ siftaadr a1 die
IfFRISS & gRT 94919 Giell 1 gfaudiaoer = forl 91 @ uwarq Sl el
| gfruderr w3 &Y sgAfa &) o ") 22 affeiRa, w2 — Y argafa
P A1 WRER QR a9 & garaan faemm= gt @ — difsa/ arafas
qRaTd) I ATH i RIS B eIl $R &I ASR 2 IR AR
aTeT BT AfHR T 2 |

Rekha Murarka v. State of West Bengal and anr.

Judgment dated 29.07.2019 passed by the High Court of Calcutta in
Criminal Revision No. 2357 of 2018, reported in 2019 CriLJ 3986
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Relevant extracts from the judgment:

The petitioner has sought for permission to put question to defence witness
after cross-examination of the Public Prosecutor. An offence is a crime against
the State. Public prosecutor is conducting the case on behalf of the State. If the
Advocate of the de-facto complainant or victim is allowed to cross-examine the
defence witness after the cross-examination of the prosecution, then there is
every possibility of conflicting answers which may damage the prosecution case.
During examination and cross-examination of prosecution and defence witnesses,
the Advocate engaged by victim or de-facto complainant may assist the public
prosecutor. That is why the legislature has used the term to assist the prosecution
not to conduct the prosecution. The relief sought for by the petitioner before
the learned Trial Court cannot be granted to her as it is contrary to the statutory
provision. The right of the victim to engage private pleader to assist the
prosecution is based on the principle that the public prosecutor who is conducting
the trial of the session case may get proper assistance from the Advocate
engaged by victim/de-facto complainant both on facts and law, if so required.
This does not mean that the lawyer engaged by the private party will examine
the prosecution witnesses or cross-examine the defence witnesses.

*71. CRIMINAL PROCEDURE CODE, 1973 — Section 227
Discharge; application for — Consideration of — Court should not
start appreciating the evidence by finding out inconsistency in the
statements of the witnesses at this stage.

qus yfear wfadr, 1973 — gRT 227
SHIFT & 1Y 3mdeT — faaR — <Ay &1 39 wWR W 9ifiel & e
¥ JGIAdT BT YdT bR 1&g &bl fad=a- T2 dxAr afzv |

State Represented by the Deputy Superintendent of Police,
Vigilance and Anti-Corruption, Tamil Nadu v. J. Doraiswamy etc.

Judgment dated 07.03.2019 passed by the Supreme Court in Criminal
Appeal No. 445 of 2019, reported in AIR 2019 SC 1518

*72. CRIMINAL PROCEDURE CODE, 1973 — Section 228

INDIAN PENAL CODE, 1860 — Sections 409, 420 and 511

Framing of charges — Offences of cheating and criminal breach of
trust by public servant — Allegations against accused that being
Secretary of Gram Panchayat, he cheated and misappropriated fund
of Government under MNREGA Scheme as well as issued forged
work completion certificate — However, no such work completion
certificate issued by accused — Neither case diary nor petition
provided any document showing that accused was not performing
his duties as Secretary — Merely because accused is a responsible
person for functioning the system of Gram Panchayat, does not

JOTI JOURNAL - APRIL 2020 - PART Il 96



*73.

mean that he would not have participated in alleged offence -
Possibility of involvement of accused in alleged crime as
conspirator, not ruled out — Charges framed against accused, u/ss
420 and 409 read with Section 511 of IPC not proper — Matter remitted
back for framing of proper charges.

qus  yfsar dfEdar, 1973 — gRT 228

ARG qus AfEdr, 1860 — ©RIY 409, 420 U4 511

IRIAT & faR=FT — Ald Vad §RT AT &I MRS ¥ UG B D
IRTE — AP T & fawg I & U™ dara &1 9fag wd gu, su
Bl fhar iR TR A1 & favta e 3 A &1 g fean, arer
B gexfaa s Jyuiar yaT u3 9N fear — Jefy ¢ur 3is s guiar
YHTOT 95 AR B §RT IR 8] {61 ™1 — 9 dl 49 SRR 3R A1 8
It ¥ AT $Is WA IU © Wl g8 <Ria &var 8 & e &
N1 9fad & ®U § ddey &1 Fdss 81 fear & — 93 safay & am™
TARd & dF @ A @ fog saftgaa e TR afya 2, ag aced
2 B %, a7 frasf¥a sruxrer # wearf 78 s — anafia sruvmer A
YSAFST WU A JPYad &) dfercaar &) wHTan, w8 @t € —
IRRF & fawg faRFAT aTRIY, sT=<rid oIRT 420 TT 409 HeUfST &IRT 511,
.39, Sfaa 7€ — Sfaa i farfaa s @ forw yawor yfad f¥ya fear
T |

Rajesh Sharma v. State of M.P.

Order dated 05.09.2019 passed by the High Court of Madhya

Pradesh in Criminal Revision No. 3925 of 2018, reported in 2019
CriLJ 4852

)
CRIMINAL PROCEDURE CODE, 1973 — Section 309(2)(c)
Cross-examination of witness — Right was closed by Trial Court -

Held, cross-examination is a valuable right of accused — One
opportunity given by the High Court subject to payment of cost.

v yfpar Gfear, 1973 — aRT 309(2) (M)

el &1 gfaudeor — faaRer [T gR1 SIf¥reR gHra &R fear war —
arffreriRa, afoadiaer siftgaa &1 Jeuar IfeR 8 — S=a [Ted gRI
IR & A @ e Ua AR gy fhar |

Omprakash Bhargava v. Hotam Singh Kushwah

Order dated 12.07.2019 passed by the High Court of Madhya

Pradesh (Gwalior Bench) in Miscellaneous Criminal Case No. 25668
of 2019, reported in 2019 CriLJ 4131
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*74. CRIMINAL PROCEDURE CODE, 1973 — Section 311

75.

Recalling of witnesses; on the ground of incompetency of previous
lawyer - Witnesses cannot be recalled merely because
subsequently engaged lawyer is of the view that previous lawyer
has not performed his duties efficiently or is inefficient lawyer or
that he is guilty of professional misconduct.

qus yfspar dfedr, 1973 — &RT 311

|l &1 g AT SET; gd Afaddr 1 AEHdr d AR U= — |iferl
$I g: 9 Y T8l g S 9HdT FI e gaaad! Fyaa siftaadn
&1 giealv Ig © & qdadl aiftaear 3 saaqds sue dda &1 fds
<21 fHar a1 98 e fraqar 2 a1 98 FIaI IS HeTEReT &7 JIH 2 |
Ballu Khan alias Ballu Kha alias Jahoor Shah v. State of M.P.
Order dated 16.04.2019 passed by the High Court of Madhya

Pradesh (Gwalior Bench) in Miscellaneous Criminal Case No. 15756
of 2019, reported in 2019 CriLJ 4579
)

CRIMINAL PROCEDURE CODE, 1973 — Section 313

Examination of accused — The accused’s attention should be drawn
to every inculpatory material so as to enable him to explain it —
Accused did not get fair chance to defend himself since Court not
putting incriminating material before accused — Examination of
accused thus rendered perfunctory.

qus yfshar wfadr, 1973 — aRT 313

AT gdieger — IR T A A ARR—RTHAS ddl B AR ATbifa
far ST =3y fad S8 S WY $RA T U IuAS Bl D —
IR T S W D1 gfoRar &1 Froger s@aaR g 121 g |1 fd ArTed
FRT G JPITSTS dw@l &I ARYad & §9d T8l @1 ™1 — 3[a:

I T ST 1T ATRAEIYd S 2 |

Samsul Haque v. State of Assam

Judgment dated 26.08.2019 passed by the Supreme Court in Criminal
Appeal No. 1905 of 2009 with 246 of 2011, reported in AIR 2019 SC 4163

Relevant extracts from the judgment:

The third limb of the submission of the learned Senior Counsel is based on

the statement of accused No.9, recorded under Section 313 of the Cr.P.C. It was
argued that the questions asked did not really put the case of the prosecution
to the accused as was mandatory. Only two questions were put in the said
statement, which are as under:
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“Question: PW4 Sohrab Ali has averred in evidence that at
about 7 a.m. on 17.3.97, you said, “Kill Keramat Ali.” What
is your reply?

Ans : | was not there in the place of occurrence. My house
is at a distance of 4 or 5 kilometers from there.

Question : PW6 has stated that you asked the other accused
to kill Keramat. What do you say?

Ans : No | was not present at the place of occurrence. A
civil suit is pending over the complainant’s purchasing a plot
of land. | was one witness to (the execution of) the sale deed.
Out of that grudge they filed a false case against me.”

The case of PW-3 was, thus, not even put to the accused.

In the aforesaid context learned senior counsel has referred to the judgment
of this Court in Sharad Birdichand Sarda v. State of Maharashtra, (1984) 4 SCC 116
to contend that if the circumstances are not put to the accused in his statement
under Section 313 of the Cr.P.C., they must be completely excluded from
consideration because the accused did not have any chance to explain them.
This is stated to be the consistent view of this Court starting from 1953 in the
case of Hate Singh Bhagat Singh v. State of Madhya Bharat, AIR 1953 SC 468.
Learned Senior Counsel also referred to the judgment in Sujit Biswas v. State of
Assam, (2013) 12 SCC 406 for the proposition that the very purpose of examining
the accused persons under Section 313 of the Cr.P.C. is to meet the requirement
of the principles of natural justice, i.e., audi alteram partem. The accused, thus,
must be given an opportunity to explain the incriminating material that has
surfaced against him and the circumstances which are not put to the accused in
his examination under Section 313 of the Cr.P.C. cannot be used against him
and must be excluded from consideration.

The most vital aspect, in our view, and what drives the nail in the coffin in
the case of the prosecution is the manner in which the court put the case to
accused No. 9, and the statement recorded under Section 313 of the Cr.P.C. To
say the least it is perfunctory.

It is trite to say that, in view of the judgments referred to by the learned
Senior Counsel, aforesaid, the incriminating material is to be put to the accused
so that the accused gets a fair chance to defend himself. This is in recognition
of the principles of audi alteram partem. Apart from the judgments referred to
aforesaid by the learned Senior Counsel, we may usefully refer to the judgment
of this Court in Asraf Ali v. State of Assam, (2008) 16 SCC 328. The relevant
observations are in the following paragraphs:

“21. Section 313 of the Code casts a duty on the Court to
put in an enquiry or trial questions to the accused for the
purpose of enabling him to explain any of the circumstances
appearing in the evidence against him. It follows as
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necessary corollary therefrom that each material circumstance
appearing in the evidence against the accused is required to
be put to him specifically, distinctly and separately and failure
to do so amounts to a serious irregularity vitiating trial, if it is
shown that the accused was prejudiced.

22. The object of Section 313 of the Code is to establish a
direct dialogue between the Court and the accused. If a
point in the evidence is important against the accused, and
the conviction is intended to be based upon it, it is right
and proper that the accused should be questioned about
the matter and be given an opportunity of explaining it.
Where no specific question has been put by the trial Court
on an inculpatory material in the prosecution evidence, it
would vitiate the trial. Of course, all these are subject to
rider whether they have caused miscarriage of justice or
prejudice. This Court also expressed similar view in S.
Harnam Singh v. The State, AIR 1976 SC 2140, while dealing
with Section 342 of the Criminal Procedure Code, 1898
(corresponding to Section 313 of the Code). Non-indication
of inculpatory material in its relevant facets by the trial Court
to the accused adds to vulnerability of the prosecution case.
Recording of a statement of the accused under Section 313
is not a purposeless exercise.”

While making the aforesaid observations, this Court also referred to its
earlier judgment of the three Judge Bench in Shivaji Sahabrao Bobade v. State of
Maharashtra, (1973) 2 SCC 793 which considered the fall out of the omission to
put to the accused a question on a vital circumstance appearing against him in
the prosecution evidence, and the requirement that the accused’s attention
should be drawn to every inculpatory material so as to enable him to explain it.
Ordinarily, in such a situation, such material as not put to the accused must be
eschewed. No doubt, it is recognized, that where there is a perfunctory
examination under Section 313 of the Cr.P.C., the matter is capable of being
remitted to the trial court, with the direction to retry from the stage at which the
prosecution was closed [Shivaji Sahabrao Bobade v. State of Maharashtra (supra)].

76. CRIMINAL PROCEDURE CODE, 1973 — Section 313
EVIDENCE ACT, 1872 — Section 3, 65B and 106
INDIAN PENAL CODE, 1860 — Section 120B and 302
APPRECIATION OF EVIDENCE:

(i)

Criminal conspiracy — Elements constituting —
1. A criminal object;

2. A plan or scheme embodying means to accomplish that

object;
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3. An agreement or understanding between two or more
people to cooperate for the accomplishment of such object.

(ii) Examination of accused — Admission made during — use of —
Held, such admissions or statements may be used as an aid to
lend credence to evidence led by prosecution.

(iii) Circumstantial evidence — Last seen theory — Does not by itself
lead to an inference about guilt of accused — There must be
something more to establish a connection between accused
and crime — Such an example is close proximity between event
of last seen and factum of death — It persuades Court to seek
explanation from accused - Upon failure of accused to offer
any explanation as to how he parted company with deceased,
Court can consider it as a link which complete the chain of
incriminating circumstances.

(iv) Electronic evidence, admissibility of — Whether objections as
to admissibility of electronic evidence for want of certificate
u/s 65B of Evidence Act; Once waived at the time of recording
of evidence can be raised during appeal? Held, no — Such
objections relate to mode and method of proof cannot be taken
at appellate stage for the first time — Even appellate Court
cannot itself refuse to rely on such electronic evidence for
want of such certificate.

gus yfshar wfedr, 1973 — &RT 313
are (A, 1872 — GIRTY 3, 65% U4 106
AR qus Wfddl, 1860 — &IRTY 120@ U4 302
qeg BT YT h:
(i) SMTURISI® YS9 F — AT dd
1. RIS ITQW;
2. Sqd I Bl UIRA =g WEEl & FATHT S arell I AT
mGFIT;
3. I 91 3Ifre AT &1 99 IS W B U g H8dlT B BT
e A1 wwsian |
(i) Pgaa &1 wEer — 39 IRME D T3 WHfa &1 ST — ffeifa,
U TPl a1 FEl ST STINT AT §RT Ugd DI T8 A1Ed
3! favaa-iaar ys™ &% & fog fear s "ear 2 |
(iii) uRRerfioa wea — ifow IR w1 | W &1 Rigia — w@adg
IFRFd @1 AT & G99 F IgAE B 39 T FRar & — 9@
IPYFT R JURTT B Wew Hae ©Ifd v & forw 8 srfaRad g
) AaTT® & — VAT TP IRV A IR W17 3@ O R g B
q & w1 Fide dagar @ — I8 ey &) Afgad @ waor
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T &R @ forg URa o=l 2 — I qae & 91 4 39 YoUa
BT, 39 G99 ¥ $ig I WA 37 § JHBAdT B AR TP
W B & w9 F A9 ol 2 o <HfYar B aRkRerfaat B sfEen
B qRT B B |

(iv) selagif-ie |1ed, JEaar — a1 |1ed A= Y arT 65981 & JAasia
AT U5 & JHG A Seldgi-Id 18 $I JTgIdl &I Jufd, o IR
red Arfifergd & wWR R uRWIad &R Ry o1 @ SuRia Irdid @ &R
TR Solg ol Gadl 2?7 fifeiRa 78 — ot smufea afia o<1 @
e AR A | G9f0a @ o g IR el waR wR @Y <t o
Tadl ® — arfiel =marera #H et s e aea wR v yHIer 9
P AUTT ¥ W fazarg &1 q FHR TE] DY Ghdl 2 |

Rajender alias Rajesh alias Raju and ors. v. State (NCT of Delhi)
Judgment dated 24.10.2019 passed by the Supreme Court in Criminal
Appeal No. 1889 of 2010, reported in (2019) 10 SCC 623

Relevant extracts from the judgment:

It is well-settled that in cases where the prosecution relies on circumstantial
evidence to establish its case, such circumstances should be duly proved and
the chain of circumstances so proved should be complete. This means that the
chain formed must unerringly point towards the guilt of the accused and not
leave any missing links for the accused to escape from the clutches of law.
Further, with respect to conspiracy, it is trite law that the existence of three
elements must be shown— a criminal object, a plan or a scheme embodying
means to accomplish that object, and an agreement or understanding between
two or more people to cooperate for the accomplishment of such object.

X X X

During her examination under Section 313 of the Code of Criminal
Procedure (hereinafter ‘Cr.P.C."), Sharda Jain (A-1) has admitted that the
deceased was present with her till the afternoon of 24.08.2002. The law on the
point is very clear. A statement made by an accused under Section 313, Cr.P.C.
can be used as an aid to lend credence to the evidence led by the prosecution.
Therefore, in light of the testimonies of PW-18, PW-17 and PW-11, as well as
the statement of Sharda Jain, we find that the prosecution has proved that the
deceased was present with Sharda Jain (A-1) in the afternoon of 24.08.2002
and was not seen alive by anyone after such time.

Having observed so, it is crucial to note that the reasonableness of the
explanation offered by the accused as to how and when he/she parted company
with the deceased has a bearing on the effect of the last seen in a case. Section
106 of the Indian Evidence Act, 1872 provides that the burden of proof for any
fact that is especially within the knowledge of a person lies upon such person.
Thus, if a person is last seen with the deceased, he must offer an explanation
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as to how and when he parted company with the deceased. In other words, he
must furnish an explanation that appears to the Court to be probable and
satisfactory, and if he fails to offer such an explanation on the basis of facts
within his special knowledge, the burden cast upon him under Section 106 is not
discharged. Particularly in cases resting on circumstantial evidence, if the
accused fails to offer a reasonable explanation in discharge of the burden placed
on him, such failure by itself can provide an additional link in the chain of
circumstances proved against him. This, however, does not mean that Section
106 shifts the burden of proof of a criminal trial on the accused. Such burden
always rests on the prosecution. Section 106 only lays down the rule that when
the accused does not throw any light upon facts which are specially within his/
her knowledge and which cannot support any theory or hypothesis compatible
with his innocence, the Court can consider his failure to adduce an explanation
as an additional link which completes the chain of incriminating circumstances.

Notably, a circumstance of last seen does not, by itself, necessarily lead to
an inference that the accused committed the crime. There must be something
more that establishes a connection between the accused and the crime. For
instance, there may be cases where close proximity between the event of last
seen and the factum of death may persuade a rational mind to reach the
irresistible conclusion that the last seen of the deceased is material and merits
an explanation from the accused.

In the instant case, there is proximity between the time of last seen of the
deceased with Sharda Jain and the time of his death. As mentioned supra, it is
proved that the deceased was last seen with Sharda Jain on 24.08.2002. It has
also been shown that the deceased expired on 24.08.2002, as indicated in the
testimony of Dr. S.K. Aggarwal (PW-21) who conducted the post-mortem
examination of the deceased at 2.30 p.m. on 31.08.2002. He has deposed that
the probable date of death of the deceased was about a week prior to the
post-mortem examination, i.e. on 24.08.2002. Thus, the proximity between the
time of last seen and the time of death of the deceased is established. This, in
turn, connects the accused to the crime in question.

This is also supported by the mobile records of Sharda Jain, which show
that she visited Ghaziabad on 24.08.2002. Though the High Court has held that
these records have not been proved, as no certificate was issued in terms of
Section 65-B(4) of the Indian Evidence Act, 1872, we find that these records
can be relied upon. This is because an objection relating to the non-production
of a certificate under Section 65-B(4) relates to the mode and method of proof
and cannot be raised at the appellate stage as has been held by this Court in
Sonu v. State of Haryana, (2017) 8 SCC 570. In that case, an objection regarding
the mode/method of proof of call detail records (CDRs) of mobile phones
recovered from the accused was raised for the first time before the Supreme
Court. Drawing a distinction between objections relating to admissibility or
relevance of facts and objections as to the mode or method of proof of facts,
the Court observed as follows:

JOTI JOURNAL - APRIL 2020 - PART Il 103



“32. It is nobody’s case that CDRs which are a form of
electronic record are not inherently admissible in evidence.
The objection is that they were marked before the trial court
without a certificate as required by Section 65-B(4). It is
clear from the judgments referred to supra that an objection
relating to the mode or method of proof has to be raised at
the time of marking of the document as an exhibit and not
later. The crucial test, as affirmed by this Court, is whether
the defect could have been cured at the stage of marking
the document. Applying this test to the present case, if an
objection was taken to the CDRs being marked without a
certificate, the Court could have given the prosecution an
opportunity to rectify the deficiency. It is also clear from the
above judgments that objections regarding admissibility of
documents which are per se inadmissible can be taken even
at the appellate stage. Admissibility of a document which is
inherently inadmissible is an issue which can be taken up at
the appellate stage because it is a fundamental issue. The
mode or method of proof is procedural and objections, if not
taken at the trial, cannot be permitted at the appellate stage.
If the objections to the mode of proof are permitted to be taken
at the appellate stage by a party, the other side does not
have an opportunity of rectifying the deficiencies. The learned
Senior Counsel for the State referred to statements under
Section 161 CrPC, 1973 as an example of documents falling
under the said category of inherently inadmissible evidence.
CDRs do not fall in the said category of documents. We are
satisfied that an objection that CDRs are unreliable due to
violation of the procedure prescribed in Section 65-B(4)
cannot be permitted to be raised at this stage as the
objection relates to the mode or method of proof.”

Applying this to the instant case, we find that the objection as to the reliability
of the call records of Sharda Jain on account of non-compliance with the
procedure under Section 65-B(4) was raised for the first time before the High
Court. Since no such objection was raised at the time of marking of these records
before the Trial Court, we find that these records can be considered.

*77. CRIMINAL PROCEDURE CODE, 1973 — Section 319
Summoning of additional accused — Role ascribed to appellant that
he came at spot with country made revolver — Neither FIR nor
testimony of informant mentioning that appellant fired upon
deceased and injured with an intention to kill him — Name of
appellant not mentioned in charge-sheet — Order of High Court
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*78.

79.

summoning appellant merely on ground that power u/s 319 is
available even if person is not named in FIR or the charge-sheet,
erroneous.

qus yfshar wfadr, 1973 — aRT 319

arfaRaa sifrgaa &1 aga H1 — 3rdfiareff &Y e a8 garg 713 &, 98
<t Rafear @ |1 YoId W= 1T AT — 7 a1 Y2 a1 yfad< ik 7 &
gaaredl &1 AfrEEd 4 g8 afvfa @ b srdiareft 9 aifgaa w sy
AT AT 3R IH AR B 3 4 3med fHAr o1 — AT u= 7 ardiemeff
&1 9 IfeaRaa 81 @ — Swa ARy &1 rdfiaref 1 smga &3 &1 9=
$9 TR WR 1< & gt a1 yfdad< ar afir vz | 1@ 9 fey
¢ AT B AEA B B AfId RT 319 B Iavid Suae 8, Ffeyef &

Shishupal Singh v. State of Uttar Pradesh and anr.
Judgment dated 03.09.2019 passed by the Supreme Court in Criminal
Appeal No. 1327 of 2019, reported in 2019 CriLJ 4715 (SC)

CRIMINAL PROCEDURE CODE, 1973 - Section 319

Order of summoning — Exercise of power u/s 319 — Test to be applied
— Reiterated — More than prima facia case as exercised at the time
of framing of charge, but short of satisfaction to an extent that the
evidence, if goes unrebutted, would lead to conviction.

que yfshar wfadr, 1973 — aRT 319

[HT B BT AR — ERT 319 & Aadid IAfdd BT SYAT — TN B
FEIET — TR T3 — ARIY =T & v maead yoriT gaedr arid |
e, uR=g 39 W1 9@ Agfic @ B &9 & rEfea w1 w qvfifyg
BT AR & |

Mani Pushpak Joshi v. State of Uttarakhand and anr.
Judgment dated 17.10.2019 passed by the Supreme Court in Criminal
Appeal No. 1517 of 2019, reported in (2019) 9 SCC 805

CRIMINAL PROCEDURE CODE, 1973 — Section 372

CONSTITUTION OF INDIA - Article 136

CRIMINAL PRACTICE:

(i) Appeal against conviction — Whether appellate Court while
hearing an appeal against conviction, can convict accused for
offences under which they were acquitted by the trial Court?
Held, No — Without an appeal against acquittal and without
giving any notice for enhancement of sentence, such
conviction is erroneous.
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(ii) Illlegal order — Challenged by only one of several accused -
Whether non-appealing accused can be benefitted by setting
aside such illegal order? Held, Yes — An order once held illegal
by superior Court at the instance of one accused, cannot be
allowed to stand against other non-appealing co-accused
persons.

<us gfdpar wfedar, 1973 — &1 372

HRA $T Afqem-T — IV 136

JTURTRIS g

() <wfifg @ fAeg srfia — T Jwfifg @ favg ol W) a8 o
BQ el =T, S99 JuREl & fog Jfiige &1 ivfig $) g
2 o 9 faarer <marad g shvgad g g o ? sfifeiRa, a8
— <Ivfad & fawg ofia & faar @ik qvs qg & fay +ig gamn
fag fa=m, ¢t qrufufyg Fegef 2

(i) orde IRY — B3 ARYHIOT § 4 D YH gIRT gl AT T3 — F1
U IAY AT Pl AU R §Y I 7 B Tl IARRIHIOT HI
arraa fear o wear 22 sififEiRa, 8 — @ afg® & wna
IR ATATAd §RT A FERIY MY QA B 3 YA T B ared
HE—ARGDHI & [d6g ReR v Y srgafa g1 <7 o1 |l 2 |

Deep Narayan Chourasia v. State of Bihar

Judgment dated 25.02.2019 passed by the Supreme Court in Criminal
Appeal No. 180 of 2019, reported in AIR 2019 SC 1148

Relevant extracts from the judgment:

The first error was that the High Court proceeded on wrong factual premise
that all the five accused have suffered conviction under Section 302/149
IPC read with Section 27 of the Arms Act by the Additional Sessions Judge. It
was not so.

The second error was that the appellant (Deep Narayan Chourasia) along
with other three accused (Lukho Prasad Chourasia, Birendra Prasad Chourasia
and Binod Prasad Chourasia) were acquitted from the charge of commission of
offence under Section 302/149 IPC by the Additional Sessions Judge but were
convicted only under Section 27 of the Arms Act and were sentenced to undergo
rigorous imprisonment for five years. However, as a result of the High Court’s
order, they were convicted under Section 302/149 IPC without there being any
appeal filed by the State against the order of their acquittal and without there
being any notice of enhancement of their sentence issued by the High Court
suo motu to these four accused.

In other words and as mentioned above, the question before the High Court
was whether the appellant herein (Deep Narayan Chourasia) and other three

JOTI JOURNAL - APRIL 2020 - PART Il 106



accused were rightly convicted and sentenced to undergo rigorous imprisonment
for five years under Section 27 of the Arms Act by the Additional Sessions Judge
or not. Instead of recording any finding of affirmation of the conviction or acquittal,
as the case may be, the High Court convicted all the four accused under Section
302/149 IPC also.

It will be a travesty of justice delivery system where an accused, who is
convicted of a lesser offence (Section 27 of the Arms Act alone) and was acquitted
of a graver offence (Section 302/149 IPC) is made to suffer conviction for
commission of a graver offence (Section 302/149 IPC) without affording him of
any opportunity to defend such charge at any stage of the appellate proceedings.

In our view, an order, which is based entirely on wrong factual premise
once held illegal by a superior Court at the instance of one accused, cannot be
allowed to stand against other non-appealing accused persons also.

It is a fundamental principle of law that an illegality committed by a Court
cannot be allowed to be perpetuated against a person to a lis merely because
he did not bring such illegality to the notice of the Court and instead other
person similarly placed in the /is brought such illegality to the Court’s notice and
succeed in his challenge.

Needless to say, if the other four accused had filed the appeals in this
Court, they too would have got the benefit of this order. A fortiori, merely because
they did not file the appeals and the case is now remanded for rehearing of the
appeal at the instance of one accused, the benefit of rehearing of the appeal
cannot be denied to other co-accused. In other words, the non-appealing
co-accused are also entitled to get benefit of the order of this Court and are,
therefore, entitled for rehearing of their appeals along with the present appellant.

)
*80. CRIMINAL PROCEDURE CODE, 1973 — Sections 437 and 439

JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) ACT, 2015

— Sections 8, 10 and 12

Bail to juvenile — Applicability of Sections 437 and 439 to the bail

application of Juvenile — Held, grant of bail to a juvenile is required

to be dealt with u/s 12 of JJ Act — Section 437 or 439 of CrPC has no
application — Court of Sessions and High Court in their appellate
and revisional powers, are also governed by the provisions of

Section 12 of JJ Act.

qus yfshar |ikdr, 1973 — aRIT 437 Uq 439

fpek =g (@Tadl & I@RE Yd Gxevn) AfSfram, 2015 —
¢RIC 8, 10 U4 12

frenx @) THFa — SR S TG IATATT WR ERIY 437 3R 439 BT AN,
g1 — sffEiRa, feeR &1 SwHa smaes feek = st at
gRT 12 & IFUR FR1$a far s arfey — gvs yfear diwar @ ary 437
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81.

AT 439 AT T8l Bl 8@ — 9 AT 3R I ATy i 370 dief™g
a1 geEer ArfereRar ¥ feeny = rftif s &) art 12 @ @ wifva g
e

X v. State of Chhattisgarh

Judgment dated 05.04.2019 passed by the High Court of Chhattisgarh
in Miscellaneous Criminal Case No. 8523 of 2016, reported in 2019
CriLJ 4017 (DB)

Note : The name of child in conflict with law is delibrately not published.

®
CRIMINAL TRIAL:

APPRECIATION OF EVIDENCE:
Appreciation of Evidence and sentence of capital punishment —

(i) A criminal case cannot be decided on presumptions,
conjectures and assumptions.

(ii) Absence of any explanation about “last seen” theory leads
towards adverse inference against accused.

(iii) The Courts must consider the aspect of possibility of reforms or
rehabilitation of the accused before awarding capital punishment.

ARG fa=rRor:

qeg BT YAl h:

IR BT RHT Yd Y T SvSQ¥ —

(i) IS MU YHIOT ITEARONSAL, JFAHl ¢a gronal R fAoffa =8
foar < adbar |

(i) “<ifow IR <@ T @ figid @ IR A7 fedl ST 1 IHE
IRgF & feg ufdae srgae qar 2 |

(iii) =maTaal &1 q]gvs Aftfoffa s @ qd afga & guar A
g9 &1 GHEARI & Uge, WR faarR 3@aea = a1fey |

Parsuram v. State of Madhya Pradesh

Order dated 19.02.2019 passed by the Supreme Court in Criminal
Appeal No. 314 of 2013, reported in (2019) 8 SCC 382

Relevant extracts from the order:

The learned senior counsel of the appellant submitted that the foreign object

thrust into the vagina of the victim was not male genitalia but a stem of the mustard
plant, since the offence took place in a mustard field. Such argument advanced by
the learned senior counsel of the appellant deserves to be rejected inasmuch as a
criminal case cannot be decided on presumptions, conjectures and assumptions,
more particularly in the light of the clear evidence of the doctor, PW2, and the post-
mortem report against the accused, which indicates that it is a clear case of rape.
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All the aforesaid witnesses have consistently and cogently deposed about
seeing the victim last with the accused and about the accused running away
from the spot immediately after the incident. Absolutely no explanation, much
less any plausible explanation, is forthcoming from the accused as to when he
parted with the company of the victim. In the absence of any explanation, adverse
inference needs to be drawn against the accused. Having regard to the totality
of the facts and circumstances of the case, there is no need to interfere with the
judgment and order of conviction of the Trial Court as well as the High Court.

However, in our considered opinion, in the facts and circumstances of the
case, the instant case may not fall under the category of the “rarest of rare”
cases. The accused had no criminal history and he was a B.Sc. student at the
time of the incident. The courts below have not considered the aspect of
possibility of reform or rehabilitation of the accused. It is the duty of the State to
show that there is no possibility of reform or rehabilitation of the accused to
seek for capital punishment. We may hasten to add that the aggravating
circumstance in this case is that the accused took advantage of his position in
the victim’s family for committing the offences of rape and murder, inasmuch as
the family of the victim had trusted the accused and sent the child along with
him. However, the probability that the accused would commit criminal acts of
violence in the future is not forthcoming from the record. Undoubtedly, the offence
committed by the appellant-accused deserves serious condemnation and is the
most heinous crime, but on considering the cumulative facts and circumstances
of the case, we do not think that the instant case falls in the category of the
“rarest of rare” cases, and we feel somewhat reluctant in endorsing the death
sentence. Nevertheless, having regard to the nature of the crime, the Court
strongly feels that the sentence of life imprisonment subject to remission which
normally works out to 16 years (based on the remission rules framed by Madhya
Pradesh) is disproportionate and inadequate for the instant offence. In our
considered opinion, the sentence to be imposed on the appellant-accused should
be between 16 years and imprisonment until death. We have kept in mind the
mitigating and aggravating circumstances of this case while concluding so.

82. CRIMINAL TRIAL:

Blood stains — Forensic examination; proof of — Benefit of doubt —

(i) When recovery of blood stained articles is proved beyond
reasonable doubt by the prosecution and if the investigation
was not found to be tainted, then it may be sufficient if the
prosecution shows that the blood found on the article is of
human origin even though the blood group is not proved
because of disintegration of blood.

(ii) When credibility of investigation and prosecution evidence
does not create any reasonable doubt and even when the
serologist is unable to detect the origin of the blood due to
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disintegration of the serum or insufficiency of blood stains or
haemotological changes, etc. — Benefit of doubt to the accused
can be denied.

ATURTRS fa=mor -

A o ged — BIRRNG GO gAVT—HIAT BT A1 —

() <9 APRISA g gRT IFaRfora aEgl B R S fdagaa @as
| R urfad s fear sirar @ i afe srawor gfa 9 uran wirar 2,
a9 IS u& g1 I8 Aifad dx foar s vt 2 6 avgen v
9RIT 7T &<, A9 ¥Gd © Al 8] G & fageT & $IROT SST 3a9d
g aifya 9 fHar o |1 8t |

(i) <9 ANV gd IJPAITH e @Y favawirar ) $13 gfagaa waw
I~ 7 8l AR gl 9@ & dia g A IR @ e s e @
gl &1 HH AT T9d A9Ef 9qATdl ® FROT G B Sfd BT yar
o ¥ srwet 81, a9 ) Afgad B A3 BT A USE $ 9 §BR
forar oI wear 2

Balwan Singh v. State of Chhattisgarh and anr.
Judgment dated 06.08.2019 passed by the Supreme Court in Criminal
Appeal No. 727 of 2015, reported in (2019) 7 SCC 781 (3 Judge Bench)

Relevant extracts from the judgment:

We are also conscious of the fact that, at times, it may be very difficult for
the serologist to detect the origin of the blood due to the disintegration of the
serum, or insufficiency of blood-stains, or haematological changes etc. In such
situations, the Court, using its judicious mind, may deny the benefit of doubt to
the accused, depending on the facts and circumstances of each case, if other
evidence of the prosecution is credible and if reasonable doubt does not arise
in the mind of the Court about the investigation.

From the aforementioned discussion, in the cases of R. Shaji v. State of
Kerala, (2013) 14 SCC 266, Gura Singh v. State of Rajasthan, (2001) 2 SCC 205,
Jagroop Singh v. State of Punjab, (2012) 11 SCC 768, State of Rajasthan v. Teja Ram
and others, (1999) 3 SCC 507, John Pandian v. State Represented by Inspector of
Police, Tamil Nadu, (2010) 14 SCC 129 and Prabhu Dayal v. State of Rajasthan,
(2018) 8 SCC 127 we can summarise that if the recovery of bloodstained articles
is proved beyond reasonable doubt by the prosecution, and if the investigation
was not found to be tainted, then it may be sufficient if the prosecution shows
that the blood found on the articles is of human origin though, even though the
blood group is not proved because of disintegration of blood. The Court will
have to come to the conclusion based on the facts and circumstances of each
case, and there cannot be any fixed formula that the prosecution has to prove,
or need not prove, that the blood groups match.
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83. EVIDENCE ACT, 1872 — Sections 3 and 32

(i)

(i)

(iii)

Multiple dying declarations -

(a) No certificate by the Doctor certifying that the patient was
conscious or that the patient was mentally or physically fit
to give the declaration.

(b) Absence of the certificate by a Doctor is not fatal to act
upon a dying declaration — However, the requirement
remains that the person who records the dying declaration
must ensure that the patient was in a fit condition, both
mentally and physically, to give the declaration.

Multiple dying declarations; Appreciation of — When there are

divergent dying declarations — It is not the law that the court

must invariably prefer the statement which is incriminatory and
must reject the statement which does not implicate the accused

— The real point is to ascertain which contains the truth.

Multiple dying declarations — Presence of family members while

making dying declaration - It is a double-edged sword — On

the one hand, if the Police Officer recording the statement was
to call somebody else as witness, when the mother and the
other relatives are near at hand, it can be challenged on the
ground that it is unnatural — On the other hand, if such close

relatives are made witnesses and it turns out later on that a

case is set up that they had an interest in the declaration being

made in a particular manner, again, the prosecution would be
in trouble.

arey AferfraH, 1872 — 9IRIT 3 U9 32

0

(i)

UBIfed g bIed HAT —

@) fafecas &1 ¥ar B ywor g7 1 o {5 78 gAq o a1 w8
ARIRS 37aT 7S ®9 8§ $UA 71 o oIy |aw o |

@) fafead & Y991 959 &1 J9E YA DIAd HAT R fazar s
@ faq amae € € — Bdife, I8 Aawadar gidl © &«
GBI D B AffIRad Hrar 2 a8 Iz FiHhf¥aa & & 78w
HIY $)A 2q TRING ¢d AFRYS 91 w9 9 9&H et i
o |

B FgHIerd HA @ faaa- — Sigl =1 ggs1iad A &l

— T B 98 2 5 e S wdar afrTee sue B
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(iii) TBTe® qIBIID HAUT — FIBTelF HA ad G99 IRAR & G I
31 IuReIfd — I7 31 gl ddaR @ — U@ 3R, Ife gfe e g
HIAT 71T 37 ReATR & urd 8Id g I 37 Ta18 $I garar @ dl 349
IYTHa® 9ard gY FAIdT I o1 Fhdl @ — gEA AR, ¢ e
RedeRI @1 a1 91T STAT 2 3R 1€ A YPHROT 59 d¥E 9ddl © &
I TaTEl BT Sad v faftifdse gor 4 fay o1 & &1 f@a 2, a9
Afree gRea & g |

Jagbir Singh v. State (N.C.T. of Delhi)
Judgment dated 04.09.2019 passed by the Supreme Court in Criminal
Appeal No. 967 of 2015, reported in AIR 2019 SC 4321

Relevant extracts from the judgment:

We have noticed the contents of the MLC concerning the deceased. Her
condition was characterized as critical. She had suffered deep burns. The injuries
were understood as dangerous. The patient, no doubt, died only on 02.02.2008,
i.e., on the ninth day after admission on 24.01.2008.

As far as the dying declaration made on 27.01.2008 is concerned,
particularly, when Doctors were near at hand, the Investigating Officer ought to
have taken the caution of obtaining a certificate after the Doctor put questions
to the patient for ascertaining her condition. It is equally true that a declaration
does not appear to be preceded by questions put by the Investigating Officer to
the deceased from which he could ascertain details from which he could have
received verification about her condition.

The first question, one must bear in mind, is whether the deceased was in
a physical and mental condition to make a dying declaration. It is not in dispute
that in the dying declaration dated 27.01.2008, there is no certificate by the
Doctor certifying that the patient was conscious or that the patient was mentally
or physically fit to give the declaration. The patient was, in fact, admittedly lying
in the hospital. Even in the narrative of the dying declaration, there are no
questions seen put by PW 29 to ascertain her condition. Undoubtedly, it is true
that the certificate by a Doctor about the patient being conscious and fit to give
a dying declaration would go a long way in inspiring confidence of the court.
However, the Constitution Bench in Laxman v. State of Maharashtra, (2002) 6 SCC
710, has held as follows:

...... Where it is proved by the testimony of the Magistrate
that the declarant was fit to make the statement even without
examination by the doctor the declaration can be acted upon
provided the court ultimately holds the same to be voluntary
and truthful. A certification by the doctor is essentially a
rule of caution and therefore the voluntary and truthful
nature of the declaration can be established otherwise.”
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We can proceed on the basis that even absence of the certificate by a
Doctor is not fatal to act upon a dying declaration. However, the requirement
remains that the person who records the dying declaration must ensure that the
patient was in a fit condition, both mentally and physically, to give the declaration.

X X X

We are not much impressed by the contention of the State that the
statements made at the hospital on 24.01.2008 and to the Police Officer on
25.01.2008, are not dying declarations. Under Section 32 of the Evidence Act any
statement made by a person as to the cause of his death or to any circumstance of
the transaction which resulted in his death would be relevant. Once it is proved that
such statement is made by the deceased then it cannot be brushed aside on the
basis that it is not elaborate or that it was not recorded in a particular fashion. We
have already noted that the principle that the statement is brief, would not detract
from it being reliable. Equally, when there are divergent dying declarations it is
not the law that the court must invariably prefer the statement which is
incriminatory and must reject the statement which does not implicate the accused.
The real point is to ascertain which contains the truth.

X X X

Coming to tutoring and prompting, there is no doubt that it is on PW 1- the
co-brother of the appellant informing the Police Officer, the Police Officer -
PW 29 came on 27.01.2008 and took down the declaration. It is true that the
presence of PW1 and PW?7, at the time of making the dying declaration, cannot
be doubted. Their proximity with the deceased, before PW 29 came to take the
declaration, can be easily assumed.

It is a double-edged sword. On the one hand, if the Police Officer recording
the statement was to call somebody else as witness, when the mother and the
other relatives are near at hand, it can be challenged on the ground that it is
unnatural. On the other hand, if such close relatives are made witnesses and it
turns out later on that a case is set up that they had an interest in the declaration
being made in a particular manner, again, the prosecution would be in trouble.
In this case, however, the nature of the case set up by the appellant to bring the
dying declaration under a cloud, on account of the interest shown by PW 1, is
the conspiracy theory mainly to prevent the appellant from succeeding to the
property. We have already dealt with the same and found that the said version
is totally unacceptable. If that be so, in the facts of this case, we cannot read
much into the presence of PW1 playing a role he did, namely, calling the Police
Officer and being a witness in the dying declaration. PWs 1 and 7 were witnesses
to the dying declaration. They have spoken about the dying declaration and
about it being recorded by PW 29.

The question then arises about the fact of the previous statements which
have been attributed to the deceased contained in the MLC dated 24.01.2008
and in the statement of the deceased recorded on 25.01.2008. The view taken
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by the courts is that the deceased and the appellant were admitted in the same
hospital, the presence of the appellant would have come in the way of the
deceased speaking of the truth.

We are of the view that the courts below were not in error in disregarding
the statement attributed to the deceased in the MLC dated 24.01.2008 and the
statement taken on the next day, i.e., on 25.01.2008. The incident, admittedly,
took place towards in the evening of 24.01.2008. The appellant and the deceased
were taken by the Police in the PCR vehicle to the hospital. It is the proximity of
the appellant, which apparently stood in the way of the deceased, disclosing
the truth of the matter. The appellant and the deceased continued to be in the
same hospital on 25.01.2008 also. In this regard, in the dying declaration, relied
upon by the prosecution, the deceased has stated that as the appellant had
extended threat to her, she could not give a statement on the very same day.
Apparently, this means that she has proceeded on the basis that the declaration
made on 27.01.2008 is the first dying declaration which she is making. She has,
in other words, not treated the statement made on 24.01.2008 at the time when
she was admitted, as a declaration. So also, the statement made on 25.01.2008,
she was operating under the threat extended by her husband.

*84. EVIDENCE ACT, 1872 — Sections 30 and 114 Iil. (b)
Confession recorded in custody (assumed to be admissible in
present case u/s 67 of NDPS Act) — Confession of co-accused -
Evidentiary value — A confession, recorded when accused is in
custody, even when admissible, is a weak piece of evidence and
there must be some corroborative evidence — Moreover, evidence
of co-accused is also a very weak type of evidence which needs to
be corroborated by some other evidence — No such corroborative
evidence has been led in present case — Even if confession is
admissible, Court has to be satisfied that it is a voluntary statement,
free from any pressure and also that accused was apprised of his
rights before recording confession — No such material has been
brought on record — Conviction reversed.
Note : The issue, whether a statement recorded u/s 67 of the NDPS Act can be
construed as a confessional statement even if the officer who has recorded such
statement was not to be treated as Police Officer, has been referred to a larger
Bench in Tofan Singh v. State of T.N., (2013) 16 SCC 31.

ey AR, 1872 — 9RIC 30 U4 114 §&id ()

arf¥Re # sftferRaa SEefa (Wrus situfdr g a9 yard) ugqref siferfram
DI GRT 67 & 3I=Avid I¥gd A d JT@ AT TY) — HE—IRIga B
AHiefa — aiftas e — AIfged & AfRaET #§ w1 & SvE atifaRaa
H&ipfa, afe a8 yt@ 1 2, 99 W v HAER WiEd © 3R 981 sfaud
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YIS IR ST AP @ — U AfaRaId We—Irfigaa o1 w1y 1 1@
9gd B SIS YPia 3 w1l 2 foraaet fa s | | G uiyor e
2 — Ul 3Ig Hulvs 1 uEgd Ul § 9 < 18 @ — afe i
T 2, a9 H e W 841 8N 5 a8 ve Wfted sua 2, fad
H#l T91@ ¥ qaad @ AR dHPfa affaReaa f&d o @ qd afgaa a1
ISP AfSBRT | 3rad BT AT 26T — VA dis A1ed g w® ) «rg
TS 2 — <IvfufE rard @) TE |

e : g8 97 & 77 warg® 9fer va g-gurdt geref sifeifaa# &1 €T 67
@ aid v& VA e ford Ylere SifSrart T8] 7191 -7 o1, §IRT
sifaferfaa @erT &1 Aedidplia & w9 4 GHsIT Ol 9&dl &, eI g f[deg
¥oc % dffierirg ¥rog (2013) 16 vadle 31 4 va g8 YIs @l [fds
faar 4T &

Mohammed Fasrin v. State Represented by the Intelligence
Officer

Judgment dated 04.09.2019 passed by the Supreme Court in Criminal
Appeal No. 296 of 2014, reported in (2019) 8 SCC 811

HINDU SUCCESSION ACT, 1956 — Section 30

EVIDENCE ACT, 1872 — Section 68

(i) Testamentary succession — Gift deed in favour of stranger -
The Burden of proof that the property was ancestral was on
the plaintiffs alone — It was for them to prove that the Will of
Ashabhai intended to convey the property for the benefit of
the family so as to be treated as ancestral property — In the
absence of any such averment or proof, the property in the
hands of Donor has to be treated as self-acquired property -
Once the property in the hands of Donor is held to be self-
acquired property, he was competent to deal with his property
in such a manner he considers as proper including by
executing a gift deed in favour of a stranger to the family.

(ii) Gift deed — Examination of attesting withess — When there is
no specific denial of the execution of gift deed - It is not
mandatory to call attesting witness for proving the gift deed.

ferq St rR afifraw, 1956 — &IRT 30

e IferfH, 1872 — IR 68

() aHd SRR — AR & g A U — I8 gHI0E A BT IR
@1 grufed dqa off sad ardl R @ — I8 S° YHIE &1 © f$
JTIMETS B T BT I Hfed & yRAR & f2d @ e swifRa
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ST o1 fo dqa gwufed A @i — ¢ foefl 9@ srerar gamor @
I | TEGAl & U B gHfed ST W@—arfsta gwafeq A wmeeft
— U IR SHGdl ® U &) gfed Wi arl oY @ @l a8 s9
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TS &1 frsares o afafeaa 2

(i) <FUE — JgUHCTS Wiefl B uhAT — Wl I 3 e &1 S
fafafdse @vea 7 81 — J81 U= 3 [ $1 & fag sy
|refTeT ®t AT ITaTad AE 2 |

Govindbhai Chhotabhai Patel and ors. v. Patel Ramanbhai

Mathurbhai
Judgment dated 23.09.2019 passed by the Supreme Court in Civil
Appeal No. 7528 of 2019, reported in AIR 2019 SC 4822

INDIAN PENAL CODE, 1860 — Sections 34, 300 Exception 4, 302 and
304 Part |

EVIDENCE ACT, 1872 - Section 3

Murder or culpable homicide not amounting to murder — Sudden
quarrel — Strained relationship between parties and pendency of civil
suit on account of land dispute between them — Concurrent finding of
lower Court that verbal duel followed by scuffle between parties
culminated in injuries to deceased — Failure of police to explain the
reason for not investigating complaint lodged by accused regarding
same incident — Suppression of injury report of accused by the
prosecution, doubtful — Failure of prosecution to act fairly and place
all relevant materials before Court enabling it to take just and fair
decision, has caused serious prejudice to accused — Alteration of
conviction u/s 302 to that of Section 304 Part I, proper.

AR gUs dfadl, 1860 — €IIRTC 34, 300 3UdIq 4, 302 U4 304
HIT-V®

qred Jferf-ras, 1872 — €T 3

T AT ATRIS AT T Sl AT 8] & — A TSTg — UHABRI & §1d
aarayef e R 4 fdae & d4g § S 41 Rifds are &1 @faq s
— Jefi Ry ITad @ wHad! fsed {6 tgeRl @ wen wifee faars
TSIURIT BTATUTS & Yo B SUsfIAl T o HIROT AT — A Gl &
9 7 JRgFd g1 31 T3 R ) v 78 a1 @ ford gfora @
BT BT AT — JRATS gRT Y Fd & Susfa ufvdss < fourn
ST, €8RS — I 994 AR e fofa a1 @ ford < @ |wa
e GUTd AR 9gd B3 3R e arf o A s @

JOTI JOURNAL - APRIL 2020 - PART Il 116



B!, IR R THR yfagha yvE wodl @ — ORT 302 & =vid
<ivfifE &1 oRT 304 91T — U A uRafda faar s, sfaa urm )

Anand Ramachandra Chougule v. Sidarai Laxman Chougala
and ors.

Judgment dated 06.08.2019 passed by the Supreme Court in Criminal
Appeal No. 1006 of 2010, reported in AIR 2019 SC 3871

87. INDIAN PENAL CODE, 1860 — Sections 34 and 304-B

EVIDENCE ACT, 1872 - Sections 3 and 113-B

(i) Dowry death — Elements to be established —

(a) Within 7 years of the marriage, there must happen the
death of a woman (the wife).

(b) The death must be caused by any burns or bodily injury or
the death must occur otherwise than under normal
circumstances.

(c) It must be established that soon before her death, she
was subjected to cruelty or harassment.

(d) The cruelty or harassment may be by her husband or any
relative of her husband.

(e) The cruelty or harassment by the husband or relative of
the husband must be for, or in connection with demand
for dowry.

(ii) Presumption — Before presumption is raised, it must be
established that the woman was subjected to cruelty or
harassment by husband or any relative of her husband - It is
not any cruelty that becomes the subject-matter of the
provision but it is the cruelty or harassment for or in connection
with, demand for dowry.

ARG Tvs Gf&dl, 1860 — SIRIY 34 U4 304— (@)
ey JferfraH, 1872 — €IRIU 3 U9 113— (@)
(i) <29 TAT — T & g d@ —
@) sfzar (u=h) &) g faare & @ af & fax s wfzg
@) v g fft <1 JrerET IR afa & gk wawy g anfay
a1 gog, arr uRRerfiat | s e anfRy |
(|) dz zerfta fear s arfey 6 4o & fitg gd SHa |rer sxar
Uq Icdis fHar = o)
(2) O srar aen Safied S ufa a1 ufay @ AR g fHar s
MRy |
() U mxar qen ScfisT SHS ufar reET ufd @ ANER §RT <29
BY AT AT SHD "ae A fHar S=m Ay |
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(ii) SULHRT — IYIRN B3 & qd I8 Iifia fear s anfay & saa
Hfgr & |ret iy s7erar ufdl @ ARSI §RT Hydl vd Scdis fbar T
o — HIs I HxAT STd YTae= 31 fawgasg T2 8 9Hdl @ =g I8
T Hxar a1 SafisH 2 Sl qed & 7T & fy a1 Sus 99y A S1Rkd
@ TS B |

Girish Singh v. State of Uttarakhand
Judgment dated 23.07.2019 passed by the Supreme Court in Criminal
Appeal No. 1475 of 2009, reported in 2019 AIR SC 4529

Relevant extracts from the Judgment:

The offence created by Section 304B requires the following elements to
be present in order that it may apply:

I. Within 7 years of the marriage, there must happen the death of a woman
(the wife).

[I. The death must be caused by any burns or bodily injury.
OR The death must occur otherwise than under normal circumstances.

[11. It must be established that soon before her death, she was subjected to
cruelty or harassment.

IV. The cruelty or harassment may be by her husband or any relative of
her husband.

V. The cruelty or harassment by the husband or relative of the husband
must be for, or in connection with, any demand for dowry.

Section 304B treats this as a dowry death. Therefore, in such
circumstances, it further provides that husband or relative shall be deemed to
have caused her death. Section 113B of the Indian Evidence Act, 1872 provides
for presumption as to dowry death. It provides that when the question is whether
the dowry death, namely, the death contemplated under Section 304B of the
IPC, has been committed by a person, if it is shown that soon before her death,
the woman was subjected by such person to cruelty or harassment, for in
connection with, any demand for dowry, the Court shall presume that such person
had caused the dowry death. It is no doubt a rebuttable presumption and it is
open to the husband and his relatives to show the absence of the elements of
Section 304B.

The foremost aspect to be established by the prosecution is that there
was reliable evidence to show that the woman was subjected to cruelty or
harassment by her husband or his relatives which must be for or in connection
with any demand for dowry, soon before her death. Before the presumption is
raised, it must be established that the woman was subjected by such person to
cruelty or harassment and it is not any cruelty that becomes the subject matter
of the provision but it is the cruelty or harassment for or in connection with,
demand for dowry.
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88.

INDIAN PENAL CODE, 1860 — Sections 53, 302 and 304 Part Il
APPRECIATION OF EVIDENCE:

(i)

(i)

(iii)

(iv)

Sentence; awarding of — Objectives explained — Awarding just
and adequate punishment is the duty of Court — Gravity of crime,
attending circumstances, protection of society, responding to
society’s call for justice are factors to be taken into account —
Proportion between crime and punishment has to be maintained.
Aggravating and mitigating circumstances — Balance of — Held,
any one factor, whether aggravating or mitigating cannot by
itself be decisive of question of sentencing — Wherever
mitigating circumstances are suggested by accused, Court
cannot lose sight of other factors relating to nature of crime,
its impact on social order and public interest.

Whether passage of time is a mitigating circumstance in
awarding sentence? Held, No — Mere passage of time is not a
clinching factor — But in appropriate cases, it may be of some
bearing alongwith other factors.

Mitigating circumstances — Evaluation of — Whether factors like
age of convict (26 years) and incident happened in spur of
moment are mitigating to reduce the sentence u/s 304 Part Il
IPC to less than four months? Held, No — Incident happened in
spur of moment was the basic reason to convict accused u/s
304 Part Il instead of Section 302 — Age of accused had been
the basic reason for awarding 3 years Rl which is comparatively
lower than what could be awarded (10 years) — Accused
convicted for killing his own father — Object of deterrence and
protection of society cannot be lost sight of — Three years RI,
held proper.

ARAIT <vs Gfadl, 1860 — &IRTY 53, 302 U4 304 HIT—Gl
|q1Ed BT JATH:

0

(i)

guere ¥ srferfoffa far S — SR aftfa fad & — =arnfaa qen
i gvs AfSfoffa e <amaraa o1 ada @ — e @t TR,
faem aRRerfaal, garer &1 e, 9919 gR1 <™ B 91T DI
yfaferar S dRST &1 a9 § @1 ST 98¢ — I[URTE d207 qvs &
414 ¢ gurd 991 @A 9rfey |

THRAT 96 Ud &H B arell uRReIfT — Ay I &)1 —
affaeriRa, #1g Hf v aRe 9’ THRar 9817 3Gr HH B arelT
3l, Wa: A Tvs @ uH &l faffEa 78 &) aedr — w9 f sfryaa
gRT THRaT &9 & arell uRReafaar yode @) Wl @ a9 <
AW B YHfa, WIS AR WR 9SG YATd TAT dldfed 4
WAfrd dRBI B IFARWT T B AT |
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(iii) T 99 &1 <acfia g oA ]vs @ srfifefae § wfivar a9 w9 areft
gRRerfa 272 afifeiRa, 98 — a3 999 &1 aadia g1 313 43¢
IRS T8l © — fog IfFaygaa amal A o RSB > 91T 34U A
H @l o g 2 |

(iv) T+iRar &9 o= arelt uRRerfaar — ferizer — @& < &Y oy (26 @)
AT @AfTE Y H afed e 9 RS ARG gvs Aigdar 3 arT
304 U<l & AT VS Bl AR HAIE § B B B forg THRAT B
$x arell aRRefd 81 "ot 22 affeiRa, a8 — aftre smaw o
|cHT BT BI4T 81 APR[FT P &RT 302 S I W &RT 304 ANT—al A
Tf¥ed & &1 & SR AT — JFYFd DI IR 1 3 I BT 95
HRIE AfFffa F1 &1 @ SR o S 39 SruRty ¥ Aferfoffa
A7 (10 g¥) HRET AR § Bl YR & — ARG S Iqa far
D Y PN B & ford Iwfig fvam a1 — FaRer & Ig_w aon
IS &) GREAT Bl el T8 fHar o war — &9 af & a5
PRI BI IFad ST AT |

State of Madhya Pradesh v. Suresh
Judgment dated 20.02.2019 passed by the Supreme Court in Criminal
Appeal No. 319 of 2019, reported in AIR 2019 SC 1377

Relevant extracts from the judgment:

Awarding of just and adequate punishment to the wrong doer in case of
proven crime remains a part of duty of the Court. The punishment to be awarded
in a case has to be commensurate with the gravity of crime as also with the
relevant facts and attending circumstances. Of course, the task is of striking a
delicate balance between the mitigating and aggravating circumstances. At the
same time, the avowed objects of law, of protection of society and responding to
the society’s call for justice, need to be kept in mind while taking up the question
of sentencing in any given case. In the ultimate analysis, the proportion between
the crime and punishment has to be maintained while further balancing the rights
of the wrong doer as also of the victim of the crime and the society at large. No
strait jacket formula for sentencing is available but the requirement of taking a
holistic view of the matter cannot be forgotten.

In the process of sentencing, any one factor, whether of extenuating
circumstance or aggravating, cannot, by itself, be decisive of the matter. In the
same sequence, we may observe that mere passage of time, by itself, cannot
be a clinching factor though, in an appropriate case, it may be of some bearing,
along with other relevant factors. Moreover, when certain extenuating or
mitigating circumstances are suggested on behalf of the convict, the other factors
relating to the nature of crime and its impact on the social order and public
interest cannot be lost sight of.
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So far the mitigating factors, as taken into consideration by the High Court
are concerned, noticeable it is that the same had already gone into consideration
when the Trial Court awarded a comparatively lesser punishment of 3 years’
imprisonment for the offence punishable with imprisonment for a term that may
extend to 10 years, or with fine, or with both. In fact, the factor that the incident had
happened at the ‘spur of moment’ had been the basic reason for the respondent
having been convicted for the offence of culpable homicide not amounting to murder
under Section 304 Part Il IPC though he was charged for the offence of murder
under Section 302 IPC. This factor could not have resulted in awarding just a
symbolic punishment. Then, the factor that the respondent was 26 years of age
had been the basic reason for awarding comparatively lower punishment of 3 years’
imprisonment. This factor has no further impelling characteristics which would justify
yet further reduction of the punishment than that awarded by the Trial Court.
Moreover, the third factor, of the respondent himself taking his father to hospital,
carries with it the elements of pretence as also deception on the part of the
respondent, particularly when he falsely stated that the victim sustained injury due
to the fall. Therefore, all the aforementioned factors could not have resulted in
further reduction of the sentence as awarded by the Trial Court.

The High Court also appears to have omitted to consider the requirement
of balancing the mitigating and aggravating factors while dealing with the
question of awarding just and adequate punishment. The facts and the
surrounding factors of this case make it clear that, the offending act in question
had been of respondent assaulting his father with a blunt object which resulted
in the fracture of skull of the victim at parietal region. Then, the respondent
attempted to cover up the crime by taking his father to hospital and suggesting
as if the victim sustained injury because of fall from the roof. Thus, the acts and
deeds of the respondent had been of killing his own father and then, of furnishing
false information. The homicidal act of the respondent had, in fact, been of
patricide; killing of one’s own father. In such a case, there was no further scope
for leniency on the question of punishment than what had already been shown
by the Trial Court; and the High Court was not justified in reducing the sentence
to an abysmally inadequate period of less than 4 months. The observations of
the High Court that no useful purpose would be served by detention of the
accused cannot be approved in this case for the reason that the objects of
deterrence as also protection of society are not lost with mere passage of time.

)

89. INDIAN PENAL CODE, 1860 — Sections 53, 302, 376 and 376-A

CRIMINAL PROCEDURE CODE, 1973 — Section 354

(i) Death sentence; award of — Cases based on circumstantial
evidence — Whether death sentence can never be awarded in
cases based on circumstantial evidence? Held, no — There is
no absolute principle of law that no death sentence can be
awarded in a case where conviction is based on circumstantial
evidence.
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(ii) Death sentence — Doctrine of “residual doubt” — Explained -
Residual doubt is any remaining or lingering doubt about
accused’s guilt which might remain at the sentencing stage —
Residual doubts are not relevant for conviction but acts as a
mitigating circumstance while considering “rarest of rare”
category.

AR qus AfEdl, 1860 — ©RIY 53, 302, 376 Ud 376—T

gus yfshar wiedr, 1973 — &1 354

() IS ARG far sr — aRRerfae=r wed w aranRa wre —
F1 gRRIfas= |1ed o= mealRa Jrtal 3 gRgevs H TS e S
Tadr 27 ffraiRa, T8 — faftr &1 var H1g a9 Rigia 8 @ f&
TR A w menlRa wrel § Jepevs sfeRia 7Y faar w
qHdT 2 |

(i) Igavs — “Ialkre Hag” & Rigia — AT B T3 — AR dig
IYH B AT & IR § ST AW AT 94971 FIAT W8 © I IVSRY
D YHH TR 99T & GHdl 8 — Jafl¥re dag qruflifg @ fov urfire
&Y ghar 2, g “fava @ A farean” Aoft &1 Arer @9 @1 faar
YA THT b THRAT $H B drell IRRAfT & ©u & orf dxar 21

Ravishankar @ Baba Vishwakarma v. State of M.P.

Judgment dated 03.10.2019 passed by the Supreme Court in Criminal
Appeal No. 1523 of 2019, reported in (2019) 9 SCC 689 (Three Judge
Bench)

Relevant extracts from the judgment:

On a detailed examination of precedents, it appears to us that it would be
totally imprudent to lay down an absolute principle of law that no death sentence
can be awarded in a case where conviction is based on circumstantial evidence.
Such a standard would be ripe for abuse by seasoned criminals who always
make sure to destroy direct evidence. Further in many cases of rape and murder
of children, the victims owing to their tender age can put up no resistance. In
such cases it is extremely likely that there would be no ocular evidence. It cannot,
therefore, be said that in every such case notwithstanding that the prosecution
has proved the case beyond reasonable doubt, the Court must not award capital
punishment for the mere reason that the offender has not been seen committing
the crime by an eye-witness. Such a reasoning, if applied uniformly and
mechanically will have devastating effects on the society which is a dominant
stakeholder in the administration of our criminal justice system.

Further, another nascent evolution in the theory of death sentencing can
be distilled. This Court has increasingly become cognizant of “residual doubt” in
many recent cases which effectively create a higher standard of proof over and
above the “beyond reasonable doubt” standard used at the stage of conviction,
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as a safeguard against routine capital sentencing, keeping in mind the
irreversibility of death.

Ashok Debbarma v. State of Tripura, (2014) 4 SCC 747 drew a distinction
between a “residual doubt”, which is any remaining or lingering doubt about the
defendant’s guilt which might remain at the sentencing stage despite satisfaction
of the “beyond a reasonable doubt” standard during conviction, and reasonable
doubts which as defined in Krishnan v. State, (2003) 7 SCC 56 are “actual and
substantive, and not merely imaginary, trivial or merely possible”. These “residual
doubts” although not relevant for conviction, would tilt towards mitigating
circumstance to be taken note of whilst considering whether the case falls under
the “rarest of rare” category.

In the present case, there are some residual doubts in our mind. A crucial
witness for constructing the last seen theory, PW 5 is partly inconsistent in cross-
examination and quickly jumps from one statement to the other. Two other
witnesses, PW 6 and PW 7 had seen the appellant feeding biscuits to the
deceased one year before the incident and their long delay in reporting the
same fails to inspire confidence. The mother of the deceased has deposed that
the wife and daughter of the appellant came to her house and demanded the
return of the money which she had borrowed from them but failed to mention
that she suspected the appellant of committing the crime initially. Ligature marks
on the neck evidencing throttling were noted by PW 20 and PW 12 and in the
post-mortem report, but find no mention in the panchnama prepared by the
police. Viscera samples sent for chemical testing were spoilt and hence remained
unexamined. Although nails’ scrapings of the accused were collected, no report
has been produced to show that DNA of the deceased was present. Another
initial suspect, Baba alias Ashok Kaurav absconded during investigation, hence,
gave rise to the possibility of involvement of more than one person. All these
factors of course have no impact in formation of the chain of evidence and are
wholly insufficient to create reasonable doubt to earn acquittal.

We are thus of the considered view that the present case falls short of the
“rarest of rare” cases where the death sentence alone deserves to be awarded
to the appellant. It appears to us in the light of all the cumulative circumstances
that the cause of justice will be effectively served by invoking the concept of
special sentencing theory as evolved by this Court in Swamy Shraddananda (2) v.
State of Karnataka, (2008) 13 SCC 767 and approved in Union of India v. V. Sriharan,
(2016) 7 SCC 1.

90. INDIAN PENAL CODE, 1860 — Sections 96, 203 and 304 Part Il
APPRECIATION OF EVIDENCE:
Right of private defence — Extent of causing death — Forest Range
Officer charged for causing death of deceased by firing — Deceased
party comprising four persons — All surviving members of deceased
party turned hostile — Accused pleaded right of private defence -
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He immediately lodged FIR and produced two members of deceased
party before police — Fire was from official gun — Defence projected
that deceased party was smuggling sandalwood — One country made
gun and 276 kgs of sandalwood found in vehicle of deceased party
— Prosecution story was that accused planted sandalwood and gun
in deceased party’s vehicle — No evidence brought by prosecution
that how accused got such quantity of sandalwood and gun for
planting — Held, right of private defence was established — Accused
being Forest Range Officer, had duty to protect forests — He
intercepted deceased party’s vehicle at around 06:30 a.m. while
patrolling — Deceased party started pelting stones on accused -
They were four in number while accused was only with his driver -
Deceased party became aggressor and accused had reasonable
apprehension that either death or grievous hurt would be cause to
him.

ARAI gvs AfEdr, 1860 — ©IRTY 96, 203 U4 304 HIT—<l
qeg BT YAl h:

191 gfireat &1 PR — g F1RT v 7@ faWR — a7 e e
B Ydd B el ARG FAT HIRT B D ford ARG B 11 — Ja
U # IR Aafdd o — A& e & i) SHifaa e vagid 8 1 — e
g1 91 yforer &1 9419 foran = — S99 aowTa e A Raid g«
PR3 AT AP U8 D <l Ge&Il &l Yforg & gue ysa fear — el
NS 95 4 gy T3 ofl — qa1d foram 11 &6 Jaa ue 95 3 dd9)
DI TEHY PR BT AT — Jddb Y& S a8 4 U <2l 95 a2 276 Ty
4 DI ddbSl TS s — IS el g8 off fb afgad 9 & yao &
qre A 949 dAT A< DI dAbs! & off — AT gRT ¢H HIs A
U¥gd el @1 T3 & Afga &1 sa-ll 931 § 9% B APl qAT 95D
@ @ fay 9 yrw g3 — AffaiRa, e uforen &1 siffrer wenfaa giarn
2 — IfgFd &1 99 uReET IS 81 @ A a9 &1 GG @A BT
HAA AT — I YTd: ST 06:30 FoI TEA & IR Jd$ U& & a1 Bl
BT — b Y&l A ARG FT IR IR AT Y& R AT — 9 98- § IR
o Saf% AN A7 AU FIIR & AT T — Jad 98 & ST & o1 4
IRRIFd S JfFagaa st gl 13 off f6 S¥ a1 a1 g7 a1 9k Iusfa
HIRT Bl DM 2 |

Sukumaran v. State Represented by the Inspector of Police

Judgment dated 07.03.2019 passed by the Supreme Court in Criminal
Appeal No. 5 of 2009, reported in AIR 2019 SC 1389
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Relevant extracts from the judgment:

This Court examined this question in the case of Darshan Singh v. State of
Punjab and anr., (2010) 2 SCC 333 and laid down the following 10 principles after
analyzing Sections 96 to 106 IPC which read as under:

“(i) Self-preservation is the basic human instinct and is duly
recognised by the criminal jurisprudence of all civilised
countries. All free, democratic and civilised countries
recognise the right of private defence within certain
reasonable limits.

(i) The right of private defence is available only to one who is
suddenly confronted with the necessity of averting an
impending danger and not of self-creation.

(iii) A mere reasonable apprehension is enough to put the right
of self-defence into operation. In other words, it is not
necessary that there should be an actual commission of
the offence in order to give rise to the right of private
defence. It is enough if the accused apprehended that such
an offence is contemplated and it is likely to be committed
if the right of private defence is not exercised.

(iv) The right of private defence commences as soon as a
reasonable apprehension arises and it is coterminous with
the duration of such apprehension.

(v) ltis unrealistic to expect a person under assault to modulate
his defence step by step with any arithmetical exactitude.

(vi) In private defence the force used by the accused ought not
to be wholly disproportionate or much greater than
necessary for protection of the person or property.

(vii) It is well-settled that even if the accused does not plead
self-defence, it is open to consider such a plea if the same
arises from the material on record.

(viii) The accused need not prove the existence of the right of
private defence beyond reasonable doubt.

(ix) The Penal Code confers the right of private defence only
when that unlawful or wrongful act is an offence.

(x) A person who is in imminent and reasonable danger of
losing his life or limb may in exercise of self-defence inflict
any harm even extending to death on his assailant either
when the assault is attempted or directly threatened.”

Reading the contents of the FIR (Ex.P9) coupled with the appellant’s
evidence (DW1), we find that firstly, there is a variation in the prosecution version
and the appellant’s version on the manner in which the incident in question
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occurred. However, having perused the FIR (Ex.P9) lodged by the appellant
and his evidence as DW1, we are inclined to accept the version of the appellant
on the manner in which the incident occurred.

In other words, having regard to the manner in which the incident occurred,
the appellant, in our view, was entitled to exercise his right of private defence
against the deceased party inasmuch as it was established on the basis of the
factual scenario on the spot that the appellant had reasonable grounds for
apprehending that either death or grievous hurt would be caused to him or to
his driver (A2). It is clear from the following facts and the reasoning detailed
infra.

First, when the incident occurred in the early morning at around 6.30 a.m.,
the appellant was patrolling in the forest in official vehicle with his driver (A2)
since overnight; Second, by virtue of his post, he was given Jeep and the gun
for the protection of forest area, forest produce, his own body and the body of
others on duty with him; Third, the deceased party having seen that the appellant
was chasing their lorry made attempt to flee from the place in the first instance
but after some time stopped and got down from their lorry and started pelting
stones on the appellant’s jeep which suffered damage; Fourth, the deceased
party consisted of four persons with weapon-Gun with them whereas the appellant
and his driver (A2) were two.

Fifth, there is no evidence to show as to why the deceased party was roaming
in the forest area in their lorry in such early hours. Sixth, it is not in dispute that the
forest in question is known for producing sandalwoods and sandalwood being an
expensive commodity for sale in the market, the people were indulging in its smuggling
at a large scale in the forest area; Seventh, the appellant had noticed that the
deceased party was trying to become aggressor in an encounter between him and
the deceased party because the deceased party had started pelting stones on
them so that the appellant is not able to apprehend them. Eighth, the deceased
party not only was pelting the stones but also shouting “fire them”.

Ninth, the appellant, in such scenario, had rightly formed a reasonable
apprehension that either death or grievous hurt may cause to him or/and to his
driver (A2). Tenth, in these circumstances, it was enough for the appellant to
also react in his self defence against the deceased party and fire from his gun
towards the deceased party to save him and his driver (A2); Eleventh, the
appellant having seen the suspicious movements of the deceased party in the
forest area rightly formed an opinion that the deceased party was moving around
in the forest to smuggle the sandalwoods. The appellant was, therefore, entitled
to chase the deceased party and apprehend them for being prosecuted for
commission of offence punishable under the forest laws. Indeed, that was his
duty; Twelfth, there was no motive attributed to the appellant towards any member
of the deceased party; Thirteenth, the appellant and A2 rightly caught hold of
PWs 1 and 2 and brought them to the police station; and lastly, the appellant
promptly filed a complaint (Ex.P8/9) in the police station narrating therein the
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entire incident and the manner in which it occurred and also surrendered the
gun recovered from the deceased party and his own gun.

The High Court, in our view, failed to appreciate that firstly, the appellant
had every reason to believe that due to suspicious movement of the deceased
party in the forest, they were trying to smuggle the sandalwood from the forest.
Secondly, the deceased party was aggressor because, as held above, they first
pelted the stones and damaged the appellant’s vehicle shouting “fire them”.
Thirdly, the appellant’s duty was to apprehend the culprits who were involved in
the activity of smuggling sandalwoods and at the same time to protect himself
and his driver in case of any eventuality arising while apprehending the culprits.

Having seen the incident in this perspective, we are of the opinion that
firing the gun shot by the appellant towards the deceased party cannot be said
to be in any way unjustified. In fact, the appellant while firing the gun shot did
not target any particular person out of four as such but fired to resist their
aggression towards him and his driver (A2). If the appellant had not fired, the
deceased party having said “fire them” could either use their gun in shooting
the appellant or A2 or would have run away from the spot to avoid their arrest. It
is not in dispute that one gun was seized from the deceased party on their
arrest which was deposited by the appellant along with his own gun in the police
station while registering the FIR (EX.P9).

[
*91. INDIAN PENAL CODE, 1860 — Sections 120B, 409 and 477A

EVIDENCE ACT, 1872 — Section 3

APPRECIATION OF EVIDENCE:

FIR (initial complaint) and charge sheet — Difference in quantity of

items misappropriate or amount falsified; effect of — Held, merely

because less quantity or amount was mentioned in initial complaint,

Court cannot ignore the quantity or amount mentioned in

charge sheet which is revealed after investigation.

ARAII qus |iEdl, 1860 — ©IRIY 120%, 409 Ud 477%

re JferfrH, 1872 — €RT 3

qeg BT YT h:

gor a1 yfides (IRFS Riera) iR sRiv u3 — gidfraifoa wufa
P WET UG @ A I yfafte &1 ¥ &Y W § freran uva —
iR, a3 39 R S uRfe Riera § &9 aE1 a1 ai¥ &1 Scaw
foraT T o1, AT ATHAT S YA YHe U9 ARIT U § IoalRad
ATAT AT AR BT IO (ST T B el 2 |

Shiv Shankar Prasad Singh v. State of Bihar

Judgment dated 28.02.2019 passed by the Supreme Court in Criminal
Appeal No. 1804 of 2011, reported in AIR 2019 SC 1190
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*92. INDIAN PENAL CODE, 1860 — Sections 120-B, 420, 467, 468, 471 and

93.

477-A

EVIDENCE ACT, 1872 — Sections 3 and 45

Falsification of account, cheating, forgery and criminal conspiracy
— Proof — Allegations of opening and operating fictitious bank
accounts by accused persons, employees of bank — Fact that they
gave their specimen writing and signature during investigation,
proved — Writings on receipt of pass book and cheque book from
Bank Record and signatures on cheques presented to withdraw
cash from fictitious bank account, are in handwriting of accused
persons impersonating fictitious account holder — Report of hand
writing experts relied upon by prosecution remained unchallenged
— Conspiracy, established — Conviction of accused persons, proper.

AR qvs Gfadl, 1860 — ©IRTY 120—W, 420, 467, 468, 471
Ud 477—P

ey AfefraH, 1872 — gRIY 3 U9 45

CTd BT FITavl, B, HaA1 AR JRIS vsI7 — dqd — I
AfFaal, 96 & HHARAT §RT dIud §6 Td @i 9 garfad s
BT JAFRIIT — d2 & 9 §RT AT KW Yd SITER J<9 & IR
fod A o, |if§d — ugP Wi R d¥ 3R 9& freraEl B AHgd AR
FIcutTe @l 9 AR AERT B3 g Ud db] R FWIER, ORS Bl
gfawuer dxd gy IfPRged aafdal @) swfafd 4 2 — afries g
Jqcfya sEaa@ fagtyg &1 gfadea g-dde @1 @ — ws¥a, wnfia -
arfrg e cafal &) <Rif, Sfud ard T |

Ram Gopal v. Central Bureau of Investigation, Dehradun

Judgment dated 22.07.2019 passed by the Supreme Court in Criminal
Appeal No. 1085 of 2019, reported in AIR 2019 SC 3635

INDIAN PENAL CODE, 1860 — Sections 300, 302 and 304 Part Il
SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION OF
ATROCITIES) ACT, 1989 — Section 3(2)(v)

(i) Culpable homicide not amounting to murder — Where the
occurrence took place suddenly and there was no
premeditation on the part of the accused, it falls under
Exception 4 to Section 300 IPC.

(ii) The offence must have been committed against the person on
the ground that such person is a member of Scheduled Caste
or Scheduled Tribe.
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ARAT gvs Higdl, 1860 — ©IRIY 300, 302 UG 304 HRT—GI
Iqqfaa wifa &ix Igqfaa sawrfa (I@ER faro)
rferfrad, 1989 — &RT 3(2)(v)

(i) w1 B Bife A 7T A AT AT T — T FAT AT D ATT )R
qd fadaT & &1 9 srarma gidl 2, 98 HI.E.H B GRT 300 B AUl
HHD 4 B AT ATAT B |

(ii) <ruRrer fod) @fad & fawg 39 IMaR W fHar s anfev f& ag aafda
arrgfaa sifa ar syfaa sHonfa 1 ae 2

Khuman Singh v. State of Madhya Pradesh
Judgment dated 27.08.2019 passed by the Supreme Court in Criminal
Appeal No. 1283 of 2019, reported in AIR 2019 SC 4030

Relevant extracts from the judgment:

The question falling for consideration is whether the appellant-accused
intentionally caused the death of deceased Veer Singh? The entire incident
occurred when the appellant had taken his buffaloes for grazing in the field of
deceased for which the deceased objected and drove all the buffaloes out of
his field. It is in these circumstances, the appellant became furious and abused
the deceased and caused injuries on his head in a sudden fight with axe. There
was no premeditation for the occurrence and because of the grazing of the
cattle, in a sudden fight, the occurrence had taken place.

The question to be considered is whether the act of the appellant-accused
would fall under Exception 4 to Section 300 IPC? Exception 4 to Section 300 IPC
can be invoked if death is caused:- (a) without premeditation; (b) in a sudden fight;
(c) without the offender having taken undue advantage or acted in a cruel or unusual
manner; and (d) the fight must have been with the person killed. In the present
case, the appellant-accused and the deceased exchanged wordy abuses on which,
appellant gave the deceased blows on his head causing six head injuries. Where
the occurrence took place suddenly and there was no premeditation on the part of
the accused, it falls under Exception 4 to Section 300 IPC.

As discussed earlier, the entire incident was in a sudden fight in which the
appellant-accused caused head injuries on the deceased with an axe. There
was no prior deliberation or determination to fight. The sudden quarrel arose
between the parties due to trivial issue of grazing the buffaloes of the appellant
for which, the deceased raised objection. In a sudden fight, the appellant had
inflicted blows on the head of the deceased with an axe which caused six head
injuries. Though the weapon used by the appellant was axe and the injuries
were inflicted on the vital part of the body viz. head, knowledge is attributable to
the appellant-accused that the injuries are likely to cause death. Considering
the fact that the occurrence was in a sudden fight, in our view, the occurrence
would fall under Exception 4 to Section 300 IPC. The conviction of the
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appellant-accused under Section 302 IPC is therefore to be modified as
conviction under Section 304 Part Il IPC.

X X X

The next question falling for consideration is whether the conviction under
Section 3(2)(v) of the Scheduled Castes and Scheduled Tribes (Prevention of
Atrocities) Act can be sustained? Deceased belongs to “Khangar” Caste and in
a wordy altercation, appellant-accused is said to have called the deceased by
his caste name “Khangar” and attacked him with an axe. Calling of the deceased
by his Caste name is admittedly in the field when there was a sudden quarrel
regarding grazing of the buffaloes.

From the evidence and other materials on record, there is nothing to
suggest that the offence was committed by the appellant only because the
deceased belonged to a Scheduled Caste. Both the trial court and the High
Court recorded the finding that the appellant-accused scolded the deceased
Veer Singh that he belongs to “Khangar” Caste and how he could drive away
the cattle of the person belonging to “Thakur” Caste and therefore, the appellant-
accused has committed the offence under Section 3(2)(v) of the Scheduled
Castes and Scheduled Tribes (Prevention of Atrocities) Act. Section 3 of the
said Act deals with the punishments for offences of atrocities committed under
the Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Act,
1989. Section 3(2)(v) of the Act reads as under:-

“Section 3 — Punishments for offences of atrocities — (1) ...
(2) Whoever, not being a member of a Scheduled Caste or
a Schedule Tribe, - ... (v) commits any offence under the
Indian Penal Code punishable with imprisonment for a term
of ten years or more against a person or property knowing
that such person is a member of a Scheduled Caste or a
Scheduled Tribe or such property belongs to such member,
shall be punishable with imprisonment for life and with fine.”

The object of Section 3(2)(v) of the Act is to provide for enhanced
punishment with regard to the offences under the Indian Penal Code punishable
with imprisonment for a term often years or more against a person or property
knowing that the victim is a member of a Scheduled Caste or a Scheduled Tribe.

In Dinesh alias Buddha v. State of Rajasthan, (2006) 3 SCC 771, the Supreme
Court held as under:-

“15. Sine qua non for application of Section 3(2)(v) is that an
offence must have been committed against a person on the
ground that such person is a member of Scheduled Castes
and Scheduled Tribes. In the instant case no evidence has
been led to establish this requirement. It is not case of the
prosecution that the rape was committed on the victim since
she was a member of Scheduled Caste. In the absence of
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evidence to that effect, Section 3(2)(v) of the Atrocities Act
been applicable then by operation of law, the sentence would
have been imprisonment for life and fine.

As held by the Supreme Court, the offence must be such so as to attract
the offence under Section 3(2)(v) of the Act. The offence must have been
committed against the person on the ground that such person is a member of
Scheduled Caste and Scheduled Tribe. In the present case, the fact that the
deceased was belonging to “Khangar”- Scheduled Caste is not disputed. There
is no evidence to show that the offence was committed only on the ground that
the victim was a member of the Scheduled Caste and therefore, the conviction
of the appellant-accused under Section 3(2)(v) of the Scheduled Castes and
Scheduled Tribes (Prevention of Atrocities) Act is not sustainable.

94. INDIAN PENAL CODE, 1860 — Section 302

EVIDENCE ACT, 1872 — Sections 3 and 45

CRIMINAL PROCEDURE CODE, 1973 — Section 154

APPRECIATION OF EVIDENCE:

(i) Contradiction and inconsistencies in evidence of eye-witnesses;
effect of — There were contradiction and inconsistencies
amongst eye-witnesses with respect to nature of lathi blows
given to the deceased, part of body where the bullet was shot
(left eye and face) and distance from which bullet was shot
(two eye-witnesses said shot from very close and one said from
1-2 yards) — Held, these contradictions are minor and does not
shake the trustworthiness of eye-witnesses — Power of
observation differs from person to person — Prime event of attack
and weapon were common among testimony of eye-witnesses
— Their evidence cannot be doubted for minor contradictions.

(ii) Eye-witness; credibility of — Eye-witness had criminal
antecedents and had inimical terms with accused persons —
Held, this cannot be a ground to doubt his testimony.

(iiif) FIR and inquest report — Mention of inquest number in FIR;
effect of — Held, inquest being done at the spot and FIR being
registered at the Police Station, merely because FIR contains
inquest number, it cannot be said that FIR was registered
subsequent to inquest.

(iv) Medical vs. ocular evidence - Inconsistencies; effect of —
Post-mortem suggested that cornea and remaining part of left
eye of deceased was completely missing and bullet was found
near cerebellum - Medical expert opined that bullet must have
been shot from very close distance of about one feet. One
eye-witness stated that bullet was shot from a distance of about
1-2 yards - Held, oral evidence has to be given primacy and
medical evidence is basically opinionative — It is only when
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the medical evidence is specifically ruled out the injury claimed
in oral evidence, Court has to draw adverse inference.

(v) Expert evidence — Indecisive opinion — FSL report; effect of -
In FSL report, expert opined that the barrel marks found on
the cartridge were not sufficient for decisive matching with
the recovered pistol — Held, when prosecution case is based
on eye-witnhesses, indecisive opinion of experts would not
affect the prosecution case.

ARAI qus wfadr, 1860 — ©IRT 302

ey Afef-ra9, 1872 — €N 3 UG 45

<us gfpar wfedr, 1973 — a1 154

AR BT JodTh:

() gt wilral &) e A faRigmm SR et — yvE — Ja
F1 A1) ¥ SR IRT B IPHfA AR IR & fHa e w® e ah
off (a1 3@ @ik Azw) AR fora & | Mt 9 1 oft (1 eyt
|ifery 3 9gd U9 ¥ ART a7 3R TH A 1—2 T B g8 | HaT)
3 dag A aggael! wiigr 7 faRramre IR fagiaar off — sffeifa,
g faRtama o8 @ IR ageeft aifern @) favauaar &1 faafaa
T8 A ? — UAD Afad B i Afdd =1 gt @ — ggR B
&= "1 3R sRRR ageeff Aty @ wen 4 99wy @ — an[ed
faRIam™TE @ RO SIS W W Hag T a1 S 9Hdr 2 |

(ii) aegeeft weh @) fawaafaar — ageef e &1 Rt smarer @
IR aiftgaa aafaqal @ arer fagwyef weg o — affeiRa, I saa
Hied TR AT HYA BT MR T 2 |

(iii) 9o gamr yfvass ik gog wier ufvass — gom ga-r ufoass o
7S] WHiE A9 3T Seat@ — y¥1E — AfFreiRa, 7o wihar @ie )
DY TF 3R g YA yfadsd gfers o wR < @1 T8 — A1F 59
TR R & yord a1 yfva<s 4 gg e ufddsa &1 da @, I8
T2l ®el 1 a1 f& gom a1 gk 4] wfien ufddsa & 91
TS B S B

(iv) fafeca fawg AiRas wiea — fawwfoat — gyama — 99 o g @
IR Jad DY 913 AT@ &1 HIf-1ar AR Ay fFear ¢ avg 4@ e
o7 X dRITH & g el urg 7 off — fafecasd 3 @ & f& meh
984 UTH | T Uh fhe @1 gf 9 g8 18 8 — e agaEft
ieft 7 $a1 f6 Ml 1—2 79 B T 4 g« 7 of — affreiRa,
Hifa®s "iea &1 garar < S arfey iR fafeaia e 4d wu 4
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I 2 — oid Fafeca aeg faoiy wu 9 #@Rae geg o <rar a1 1€
qic 4 SPR I 2, 9 8 el &l yfiaaa fred Faream anfzg |

(v) faeivs a1ed — toh.ga.va. Ruid & afsorfas I &1 yama — fadvs
= <mar f&ar f$ $RAE R urg MY R & e e fidta & 9
s fram @ fog gafa 98 o — afifeifRa, se s &
AT agaell |l w mERa 2, faeis 31 siforiae ™ st
P A I gATfad T Bt 2 |

Balvir Singh and ors. v. State of Madhya Pradesh

Judgment dated 19.02.2019 passed by the Supreme Court in Criminal
Appeal No. 1115 of 2010, reported in 2019 CriLJ 4100 (SC)

Relevant extracts from the judgment:

Re: Contention - Inconsistency between the Medical Evidence and Oral
Evidence — In his evidence, PW-2 has stated that Harnam Singh fired shot at
Mohan’s face and PWs 3 and 13 stated that Harnam Singh fired at the left eye
of Mohan. As pointed out earlier, in his evidence, Dr. P.K. Jain (PW-9) stated
that the cornea and remaining part of the left eye was completely missing and a
bullet was found near the cerebellum. Gun powder was found present in the
eyes of the deceased. PW-9 opined that the cause of death was due to damage
of brain centre present in the skull due to injuries caused by the cartridge which
resulted in stoppage of heart beat and respiration. As per the opinion of Dr. Jain
(PW-9), death was caused mainly due to bullet hit in the brain. On being
guestioned, PW-9 stated that the fire was from a close distance as seen from
the presence of gun powder in the left eye of the deceased. Dr. Jain has opined
that since there were marks of gunshot around the left eye, the shot must have
been fired from very close distance of about one foot.

Contention of the appellant is that PW-2 in his evidence stated that Harnam
Singh was about 1-2 yards away from deceased Mohan at the time when the
bullet was fired. It was therefore contended that the contradictions regarding
the distance from which the accused Harnam Singh fired at Mohan raises serious
doubts about the prosecution case.

Of course, PW-2 has stated that when Harnam Singh fired, he was at a distance
of 1-2 yards away from Mohan; but PWs 3 and 13 have clearly stated that the
deceased was held by appellants Balvir Singh and Bhav Singh and Harnam Singh
fired at the deceased from a close distance. As pointed out earlier, accused Balvir
Singh and Bhav Singh were said to be holding the hands of the deceased and it is
possible that the gun shot hit at the eyes of Mohan. All three eye witnesses have
consistently stated that Harnam Singh fired the gunshot at the face of Mohan.
The variation in the evidence of PW-2 as to the distance from which the bullet
was fired cannot be said to be fatal affecting the prosecution case.
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It is well settled that the oral evidence has to get primacy since medical
evidence is basically opinionative. In Ramanand Yadav v. Prabhu Nath Jha and
others, (2003) 12 SCC 606, the Supreme Court held as under:-

“17. So far as the alleged variance between medical
evidence and ocular evidence is concerned, it is trite law
that oral evidence has to get primacy and medical evidence
is basically opinionative. It is only when the medical
evidence specifically rules out the injury as is claimed to
have been inflicted as per the oral testimony, then only in a
given case the court has to draw adverse inference.”

The same principle was reiterated in State of U.P. v. Krishna Gopal and another,
(1988) 4 SCC 302, where the Supreme Court held “that eye-witnesses’ account
would require a careful independent assessment and evaluation for their
credibility which should not be adversely prejudged making any other evidence,
including medical evidence, as the sole touchstone for the test of such credibility.”

The inconsistencies pointed out in the evidence of eye-witnesses inter se
and the alleged inconsistencies between the evidence of eye-witnesses and
that of the medical evidence are minor contradictions and they do not shake the
prosecution case. The evidence of eye witnesses are the eyes and ears of
justice. The consistent version of PWs 2, 3 and 13 cannot be decided on the
touchstone of medical evidence.

Ext.-P30 is the FSL report as per which the pistol (Article ‘A’) is a country
made pistol which was found to be in operative condition and the testing was
successfully done. The bullet recovered from the body of deceased Mohan was
marked as EB1. In the FSL report, expert opined that the barrel marks found on the
cartridge were not sufficient for decisive matching. The FSL report reads as under:-

“Exhibit A1 is one Country Made Pistol, which is made to
fire 0.315” bore Cartridge. It is in working condition. It's
Barrel is found to have remnants of firing. It is not possible
to say with scientific certainty the last time this was fired. It
can be fired to cause injury likely to cause death.

Exhibit EB1 is one 0.315” bore cartridge like bullet. It is
copper jacketed/of soft point and is partially damaged. It
does not have marks of regular firing. It has barrel marks
which are not sufficient. Thus in absence of matching it is
not possible to say whether this is fired from Exhibit A1 or
any other similar pistol like Exhibit A1.”

From the FSL report (Ext.-P30), it is made clear that the pistol recovered
from accused Harnam Singh was in working condition and that the fatal-injuries
could be caused from using the said country made pistol (Article ‘A’) recovered
from appellant-Harnam Singh.
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Learned counsel appearing for the appellant-Harnam Singh submitted that
as per the FSL report, the experts could not give a definite opinion that whether
the bullet has been fired from the country made pistol recovered from appellant-
Harnam Singh or any other similar pistol like the said pistol. It was therefore,
submitted that the prosecution has failed to prove that the recovered bullet from
the body of deceased has been fired from the pistol (Article ‘A’) and therefore, the
overt-act of firing cannot be attributed to appellant-Harnam Singh. In the FSL report,
it is stated that bullet was “a fired and partially damaged Copper Cartridge/Soft
Point Bullet with blood like substance on the same”. The FSL report further states
that the cartridge does not have marks of regular rifling and the barrel marks found
are not sufficient for decisive matching. All that the FSL report states is that the
barrel marks are not sufficient to give decisive matching. When the case of the
prosecution is based on the eye-witnesses, the indecisive opinion given by the
experts would not affect the prosecution case.

*95. INDIAN PENAL CODE, 1860 — Section 302
EVIDENCE ACT, 1872 — Section 32
Dying declaration — Reliability of — A tutored-free dying declaration
inspires the confidence of the Court — Mere fact that the patient
suffered 92% burn injuries would not stand in the way of patient
giving a dying declaration.
ARAI qus wfadr, 1860 — ©IRT 302

qred Jferf-ras, 1872 — ©IRT 32

qIfeId HU — fazaw-iaar — faon R qQaifas soe = ©
fazara &1 URa &xar @ — 913 I8 924 & 3med &1 92 ufaera el Susfaat
off, A8 & YYPITId FAF I A e I~ T] HaT 2 |

Bhagwan v. State of Maharashtra through Secretary Home,

Mumbai, Maharashtra
Judgment dated 07.08.2019 passed by the Supreme Court in Criminal
Appeal No. 385 of 2010, reported in (2019) 8 SCC 95

96. INDIAN PENAL CODE, 1860 — Sections 302 and 304 Part I
Murder or culpable homicide not amounting to murder — Accused
was abusing his wife when deceased and others came there to pacify
the matter — Being annoyed, accused inflicted a knife blow on lower
side of neck of deceased — There was no intention or preparation
or premeditation of mind — Accused had neither taken any undue
advantage nor acted in a cruel manner — Held, incident occured in
a fit of rage — Conviction converted from section 302 to 304 part Il
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ARAI gve wWfgdr, 1860 — ©IRIY 302 Y9 304 ATT—<l

AT AT BT DI IS H T AT AT ATIRIS AT I — AFYF 37911 It
$ 1Y gATER HR BT AT W4 Jad AR = AT AW B ATd HA D
fq 981 oY o — IR 811 & SR IAPPa 3 qad &I Ted & Frad
e R 919, 9 AR fHuar — IUST HIF I AT AAR AT g fIaR T o
— IS 3 IS Ifad a9 81 SOHIT o 3R 7 81 hx W 4 S far
o1 — JffaiRa, ee arcprell® smaer # g3 off — JIufiEl arT 302 €
&IRT 304 91T <1 # uRafda &) 71 |

Hardas Khamsingh Tadvi v. State of Madhya Pradesh
Judgment dated 10.05.2019 passed by the High Court of Madhya
Pradesh (Indore Bench) in Criminal Appeal No. 564 of 2011, reported
in 2019 CriLJ 4075 (M.P.) (DB)

Relevant extracts from the judgment:

In the case in hand, the accused/appellant and the deceased are close
relatives. The accused was hurling abuses to his second wife Epubai at that
time Mangibai, sister of Epubai with her husband - Sardar as well as their son -
Vikram and son-in-law Govind came there to pacify the matter and they asked
him to stop hurling abuses and being annoyed with this, accused-Hardas pulled
out a knife from his pocket and inflicted blow on the lower side of neck and
above chest of Sardar, as a result of which, he fell down and died on the spot.
From the said incident, it reveals that the injury caused by the appellant due to
sudden provocation and there was no intention, preparation or premeditation
for the crime. The incident occurred suddenly only on the ground that the
deceased has tried to pacify the matter. The injury has been caused in the
heated spur of moment. The appellant suddenly assaulted Sardar (deceased)
with the help of knife on his neck and above chest. He did not repeat nor even
tried to repeat the blow, though he was having full opportunity. He did not take
any undue advantage of the situation. It does not appear from the evidence that
his intention was to kill the deceased. On the contrary, it appears that only in a
fit of rage, he suddenly gave a knife blow, which caused injury on the neck of
the deceased and unfortunately, proved fatal for his life. Therefore, we are also
in consensus that the case of the appellant qualifies all parameters i.e. it was a
sudden fight; there was no premeditation; the act was done in a heat of passion;
and, the assailant had not taken any undue advantage or acted in a cruel manner
and, therefore, does not fall under the purview of the offence punishable under
Section 302 of the IPC, but falls under the purview of offence punishable under
Section 304 Part Il of IPC.
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*97. INDIAN PENAL CODE, 1860 — Sections 304-B and 498-A
EVIDENCE ACT, 1872 - Section 32

(i)

(i)

Dowry death and cruelty — Dying declaration — Wife dying one
and half year after marriage due to burn injuries — In first dying
declaration, wife stated that kerosene jerrycan kept above the
gas stove accidently fell on her, resulting in her catching fire
— In subsequent dying declaration, she alleged that her
husband and in-laws set her ablaze - Investigating Officer
could not justify recording of second dying declaration — Naib
Tehsildar having knowledge about first dying declaration,
recorded second dying declaration on receiving letter from
Police — However, said letter not produced before Court -
Second dying declaration recorded after about 30 hours of
incident — First dying declaration not produced by Police along
with charge-sheet — Subsequent dying declaration, not reliable
— Accused entitled to acquittal.

Dowry death and cruelty — Dying declaration — Death due to
burn injuries within one and half years of marriage — No
occasion for accused to keep jerrycan of kerosene in its proper
place after pouring kerosene on deceased - Chance
fingerprints found on button of jerrycan, which is impossible
if jerrycan is kept on floor — Contradictory statements made by
victim in both the dying declarations — No reason for accused
to harass victim for motorcycle — Delay of about 20 days in
recording police statement of withesses despite their
presence at spot since time of incident — No material on record
that victim was harassed by accused, soon before her death —
Accused entitled to acquittal.

YR gvs Gfadl, 1860 — SIIRIU 304— Ud 498—®
1&g, 1872 — SIRT 32

0

TR g, U4 HXdl — GBI HA — fJarg gvarq S adf ¥ e
Al & SR IS DY I — Y I BT HAT A, Uil BT B
of f& 19 WiIT & FW W gL »NHEH @ f$d @ oA A @
IRUIFRE®Y I ATT A udbs foram — yeadad! g arels doe o
I8+ Afefda e &, SEa ufd 3k wg<a aral 9 S99
St fear — fgdia qgaTela oo @ aififaRad f&d o 2q sr=wor
IS RAREITT DRI Yhe 81 B bl — Y JIBTelld AT B
IR ¥ 9 dedldaR 3 IESRN 8d Y, Iferd 9§ uF AfiuTa b
R fgda ggareie dom afifaRea fear — gaf Se@ o3 @i
ATAT & |9& UKd 18] AT -1 — o1 @ T 30 €< Ugard
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98.

gferd gRT U2 G dbTell HA UEgd <81 fbar a1 — gwaraadi
A Tel HoF, fazaaia 98 — afrgaa, siwpfaa &1 ur= 2|

(i) <29 Y UG HAl — BT B — <1l @ & dRT faars
9¥EId $¢ a8 H Uil @1 g — IATed W AW ST & Uga
HUHT & SIdT Bl SUP Sfud W ¥ Y& T $ls IJdER
IRgad & foag 981 o — S & ad W FIM A fas arn
oL, S f6 v @ afe Sied &1 % W @ @ — <Al
BT AT H 3Ted gIRT faRiamars o foy 17 2 — frgaa
ERT AieR Arsfehd @ fov amed & yNfST &3 &1 HIs ST 1) 2
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feaw @ fade 9 yfow sem siffaRea fog v — g & die qd,
AP T 3ed 1 ghfed fhy o deeht 315 R aifda )
T8l © — g aa, < &1 U 2 |

Geetabhai and ors. v. State of M.P.

Judgment dated 20.08.2019 passed by the High Court of Madhya

Pradesh (Indore Bench) in Criminal Appeal No. 868 of 2012, reported
in 2019 CriLJ 4560 (M.P.) (DB)

INDIAN PENAL CODE, 1860 — Section 364-A

EVIDENCE ACT, 1872 — Sections 3 and 106

Kidnapping for ransom - Circumstantial evidence — Non-recovery
of dead body — Effect — Accused allegedly after kidnapping minor
victim, killed him and buried corpse in bed of river — Being
acquainted with accused, father of victim identified voice of
accused on phone — Owner of liquor shop, restaurant and classmate
of victim saw the accused last with the victim — School bag with
School diary and copies inside, bearing name of victim recovered
from house of accused — Recovered items identified by father of
victim — Failure of police to recover dead body is not of much
consequence in absence of any explanation by accused regarding
last seen coupled with recovery of belongings of deceased from
his house — Conviction, proper. [Rama Nand & ors. v. State of Himachal
Pradesh, (1981) 1 SCC 511 and Sevaka Perumal and anr. v. State Tamil Nadu,
(1991) 3 SCC 471, relied on]

ARA gUs Hiddr, 1860 — €IRT 364—®
arey AfefraH, 1872 — 9RIY 3 U9 106
Af¥aeq & fod suger — uRRefas= wed — v@ &1 s'eie =181 8141 —
9919 — JFYEd R IUTHad NfST ST AUV B B U S &I
B 3R T B d H A Bl BT B BT IRIY — JFYad &1 aRkfaa
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&N [, AuTwad & AT F B9 W JPRTd B AT BY ugaE I — IRE
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|17 Afad IR @1 — APYFd & A |4 Nfea &1 feneaa swar s
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— If YT & Fa € Jae 31 IEg3 @ AT & |ieT Af~a9 IR AT
W WM ® G99 A AR §RT BIs WRIHIVT & J9G d d IR D
IFTEOT B Yfrd PV IMBdT 9gd Fecd DI A8l © — qiuiifg, Sfaa|
[¥FTTe ¢d 3 fag f@Aract 9439 ¥od, (1981) 1 Uadiddl 511 W@ da®
Y%Hel U9 I [deg difiicrg v1sd, (1991) 3 vl 471 Jadfad]

Sanjay Rajak v. State of Bihar
Judgment dated 22.07.2019 passed by the Supreme Court in Criminal
Appeal No. 1070 of 2017, reported in AIR 2019 SC 3524

Relevant extracts from the judgment:

It is not an invariable rule of criminal jurisprudence that the failure of the
police to recover the corpus delicti will render the prosecution case doubtful
entitling the accused to acquittal on benefit of doubt. It is only one of the relevant
factors to be considered along with all other attendant facts and circumstances
to arrive at a finding based on reason ability and probability based on normal
human prudence and behavior. In the facts and circumstances of the present
case, the failure of the police to recover the dead body is not much of
consequence in the absence of any explanation by the appellant both with regard
to the victim last being seen with him coupled with the recovery from his house
of the belongings of the deceased. Rama Nand and ors. v. State of Himachal
Pradesh, (1981) 1 SCC 511, was a case of circumstantial evidence where the
corpus delicti was not found. This Court upholding the conviction observed:

“But in those times when execution was the only punishment
for murder, the need for adhering to this cautionary Rule
was greater. Discovery of the dead body of the victim
bearing physical evidence of violence, has never been
considered as the only mode of proving the corpus delicti in
murder. Indeed, very many cases are of such a nature where
the discovery of the dead body is impossible. A blind
adherence to this old “body” doctrine would open the door
wide open for many a heinous murderer to escape with
impunity simply because they were cunning and clever
enough to destroy the body of their victim. In the context of
our law, Sir Hale’s enunciation has to be interpreted no more
than emphasising that where the dead body of the victim in
a murder case is not found, other cogent and satisfactory
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proof of the homicidal death of the victim must be adduced
by the prosecution. Such proof may be by the direct ocular
account of an eye-witness, or by circumstantial evidence,
or by both. But where the fact of corpus delicti i.e. “homicidal
death” is sought to be established by circumstantial
evidence alone, the circumstances must be of a clinching
and definitive character unerringly leading to the inference
that the victim concerned has met a homicidal death. Even
so, this principle of caution cannot be pushed too far as
requiring absolute proof. Perfect proof is seldom to be had
in this imperfect world, and absolute certainty is a myth.
That is why under Section 3 of the Evidence Act, a fact is
said to be “proved”, if the court considering the matters
before it, considers its existence so probable that a prudent
man ought, under the circumstances of the particular case,
to act upon the supposition that it exists. The corpus delicti
or the fact of homicidal death, therefore, can be proved by
telling and inculpating circumstances which definitely lead
to the conclusion that within all human probability, the victim
has been murdered by the Accused concerned.

Sevaka Perumal and anr. v. State of Tamil Nadu, (1991) 3 SCC 471, was also
a case where the corpus delicti was not found yet conviction was upheld observing:

In a trial for murder it is not an absolute necessity or an
essential ingredient to establish corpus delicti. The fact of
death of the deceased must be established like any other
fact. Corpus delicti in some cases may not be possible to be
traced or recovered. Take for instance that a murder was
committed and the dead body was thrown into flowing tidal
river or stream or burnt out. It is unlikely that the dead body
may be recovered. If recovery of the dead body, therefore,
is an absolute necessity to convict an accused, in many a
case the accused would manage to see that the dead body
is destroyed etc. and would afford a complete immunity to
the guilty from being punished and would escape even when
the offence of murder is proved. What, therefore, is required
to base a conviction for an offence of murder is that there
should be reliable and acceptable evidence that the offence
of murder, like any other factum of death was committed
and it must be proved by direct or circumstantial evidence,
although the dead body may not be traced...”

JOTI JOURNAL - APRIL 2020 - PART Il 140



*99. INDIAN PENAL CODE, 1860 — Section 376(2)(1) (Prior to Amendment
2013)
EVIDENCE ACT, 1872 — Section 3
PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT, 2012 -
Section 4
Rape — Appreciation of evidence — Accused allegedly committed
rape on prosecutrix aged 8 years — Prosecutrix deposing that on
pretext of giving money, accused raped her — Mother of prosecutrix
and other witness saw accused running away from spot — Testimony
of prosecutrix corroborated by medical evidence as well as FSL
report — FSL report establishing presence of human sperms on
vaginal slide and vaginal swab of prosecutrix — Injuries, rupture of
hymen and presence of human sperms, clearly establishing that
prosecutrix was subjected to rape — Guilt of accused established
beyond reasonable doubt — Conviction, proper.

ARAR gvs dfedr, 1860 — ©IRT 376(2)(1) (WeMlE 2013 & Yd)
e SfferfraH 1872 — RT3

AfT® uRTEl | TPl BT ST AR, 2012 — €RT 4
TATHR — A& BT AT — AR ad W 8 aoffa PRl R garar
$ BT AT — A 7 aRaE @ e g9 39 @ 98, Afgea A
IUST TATHR fHar — e o) wrar AR o ity 3 <@ &,
| JRRFT AR BT o1 — JRRIFE] &1 uRarer &1 gurver fafecd |ied
@ AR ARTefIe fag= gaRrener & yfads g gidr @ — umeiie
fagm gahremer yfades wnfia oxar @ f& e @ dersaa w@e @
ISITeTd ¥ATgS UR AT YY) B IURART 2 — &fdr, 1A &1 weAr 3R
AT YHIv] B IR Teeaar wifia st @ & afaie ¥ sarer
fovar 7 @ — afrgaa @ <fvar gfaagaa vz @ W g — qrvfafy
i |

Vimal v. State of Madhya Pradesh

Judgment dated 14.08.2019 passed by the High Court of Madhya

Pradesh (Gwalior Bench) in Criminal Appeal No. 120 of 2016, reported
in 2019 CriLJ 4785

*100.INDIAN PENAL CODE, 1860 — Section 494
Bigamy — Whether applies to male belonging to Muslim community?
Held, No — A Muslim male may have as many as four wives at the
same time — Even the fifth marriage is not void, but irregular —
Offence u/s 494 IPC does not attract against person belonging to
Muslim Community.
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*101.

*102.

JOTI

ARAI qus wfadr, 1860 — ©IRT 494

fgfaare — @ gREw W 4@ W99 @A 99 Ry W AN sl 87
afifeiRa, € — JRew @ w121 IR ufesat @ gaar @ — I8 @ 6
uigat faare # =1 T @ afews sifrafia @ — arT 494 T H. @ Jidla
3TURTE AR W @ W9 Y@ ard Aafdd @ fAwg snafa TE st

Smt. Sayna Bee v. Israr Ahmad

Order dated 27.03.2019 passed by the High Court of Madhya
Pradesh (Indore Bench) in Criminal Revision No. 101 of 2017,
reported in 2019 CriLJ 3128

INDIAN PENAL CODE, 1860 — Sections 304-B and 498-A

Cruelty and Dowry Death — Presumption — Allegations that accused
husband and in-laws harassed victim for dowry and killed her by
setting her on fire — Evidence of father of victim not indicating direct
knowledge of dowry — No evidence showing victim was subjected
to cruelty or harassment soon before her death in connection with
any demand of dowry — Acquittal of accused, proper.

ARAIT qvs HiEdl, 1860 — ©IRIU 304—@ Ud 498—&

HIAT U4 Todl ] — SR — AR 6 ifrgaa ufd va wg=ra arat
4 <ed @ ford AifsT &1 9 fHan 3R 9 SR AR s1a1 — fifsT @
T &) 91ed <29 @ u™e 91 bl g g sl @ — g8 <Rfd 1 D
fort @13 i T & foefl <2w @) 717 & H9g ¥ S9! g > P yd
I Ul dHxar &1 13 off A1 W I AT AT o — AP F B i,
Sfa urg T8 |

State of Haryana v. Angoori Devi and anr.
Judgment dated 13.06.2019 passed by the Supreme Court in Criminal
Appeal No. 1801 of 2013, reported in AIR 2019 SC 3647

JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) ACT, 2015
— Sections 58 and 59

ADOPTION REGULATIONS, 2017 — Regulations 21 and 41

Adoption — Change in citizenship during pendency of application; effect
of — Application for adoption made by couple as Indian prospective
adoptive parents when only husband was Indian citizen — During
pendency of application, he acquired US citizenship — Couple filed
another application for inter-country adoption — Whether their seniority
for adoption would be reckoned from first application or later? Held,
right of couple for adoption as resident Indian losts after husband
acquired US citizenship — Bonafide or competence of couple cannot
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override the statutory procedure and regime — Their seniority shall
be reckoned from the second application.

fPeik g (FTaHl D T@RE Ud GI&vN) AfeFE, 2015 —
gRIC 58 U4 59

T ugYl faf e, 2017 — fafaas 21 wd 41

Td® TBUT — JAMAGT & dfdd 84 @ SR ANRSAr 4 yRkad+; yaE —
Jufed §RT T T8I B ATded Al ARG Tdd ATd—fdr & w9 A
forar T wafe @ afa wRd RS o — amdes @ @fd @ @ <
IEA WY A (SFRPT) B ARTRSAT 9T FR of — Jufed g7 A
Td FBYT o U I IMAST Y&d fHAT T — T@d T8 8 SAD!
IRSAT BT TUET YA TAST § DI AR—I f@aT ggardad! AmdeT 4?
afifseriRa, Sufed &1 AR o @ v 7 s T80T &1 AftBR ufa
RT YA ST BT ARTRSGAT YTl B & YT &) G 81 17 — Fufed
D1 GEHTIASAT AT WETHAT B UfshaT Ta ugfa R Afrardt <721 81 el
2 — S@) aRssar &) T fgdia amdsa feis |/ @ et

Union of India and anr. v. Ankur Gupta and ors.

Judgment dated 25.02.2019 passed by the Supreme Court in Civil
Appeal No. 2017 of 2019, reported in AIR 2019 SC 1316
[
*103.LAND ACQUISITION ACT, 1894 — Section 23

Compensation — Determination of — Annual increase method - Lands
in vicinity of subjected lands acquired in 1986 — Subjected lands
acquired in 1992 and 1995 — There was a steep increase in price of
land in 1990s — Secretariat and commercial complexes came up just
opposite to acquired land — Held, 12% annual cumulative increase
on the market price of 1986 till acquisition is just and reasonable.

3ot A, 1894 — &RT 23

gfder — FeiRor — aifffe 3f ugfa — yema T & sma—urg a1 iy
BT 3151 - 1986 # fHAT AT — YTTd AT |1 1992 UT 1995 ¥ Iifoid
B TS — 1990 B <US A A B qou ¥ fig 3fg g2 — afa 4fr @ e
e afaarera an aitiiae sivden A g3 — aififaffRa, 1986 @
IR e &R 364 @1 faf¥ 9@ 12 ufoea aitfe wfaa gfg =maifaa qen

gfyagad 2 |
Balwant Singh (D) through LRs. Gurbinder Singh v. State of

Haryana and ors. etc.

Judgment dated 11.03.2019 passed by the Supreme Court in Civil
Appeal No. 2736 of 2019, reported in AIR 2019 SC 1325
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104. LIMITATION ACT, 1963 — Section 27
Adverse possession; meaning, nature and ingredients of -
Reiterated — Necessary factors to be proved for claim of adverse
possession — Person pleading adverse possession has no equities
in his favour as he is trying to defeat rights of true owner — Hence,
it is for him to clearly plead and establish all facts necessary to
establish adverse possession.

gReiaT aifefas, 1963 — aRT 27

gfade weatr; 3ref, ypfa sk d@, <I8IY 1Y — yfdad nftae & qd &
ford wfaa foy S arat snawas acd — yfaga e &1 Aif¥aaT s
a1 Afed @ vl 9 qrT A9l Bl @ a9l e 98 9 Wrll & AfteRl &1
WRIFSTT HRA BT YA HRAT © — 37d: I8 99 KR 2 &b a8 ufaga sy
Dl WA A & fold G996 IMaWS T T Teed: JAREIT H a
IR &R |

Brijesh Kumar and anr. v. Shardabai (Dead) by Legal
Representatives and ors.

Judgment dated 01.10.2019 passed by the Supreme Court in Civil
Appeal No. 1090 of 2008, reported in (2019) 9 SCC 369

Relevant extracts from the judgment:

Adverse possession is hostile possession by assertion of a hostile title in
denial of the title of the true owner as held in M. Venkatesh v. BDA, (2015) 17
SCC 1. The respondent had failed to establish peaceful, open and continuous
possession demonstrating a wrongful ouster of the rightful owner. It thus involved
question of facts and law. The onus lay on the respondent to establish when
and how he came into possession, the nature of his possession, the factum of
possession known and hostile to the other parties, continuous possession over
12 years which was open and undisturbed. The respondent was seeking to
deny the rights of the true owner. The onus therefore lay upon the respondent
to establish possession as a fact coupled with that it was open, hostile and
continuous to the knowledge of the true owner. The respondent—plaintiff failed
to discharge the onus. Reference may also be made to Chatti Konati Rao v. Palle
Venkata Subba Rao, (2010) 14 SCC 316, on adverse possession observing as
follows:

“15. Animus possidendi as is well known is a requisite
ingredient of adverse possession. Mere possession does
not ripen into possessory title until the possessor holds the
property adverse to the title of the true owner for the said
purpose. The person who claims adverse possession is
required to establish the date on which he came in possession,
nature of possession, the factum of possession, knowledge
to the true owner, duration of possession and that possession
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was open and undisturbed. A person pleading adverse
possession has no equities in his favour as he is trying to
defeat the rights of the true owner and, hence, it is for him
to clearly plead and establish all facts necessary to establish
adverse possession. The courts always take unkind view
towards statutes of limitation overriding property rights. The
plea of adverse possession is not a pure question of law
but a blended one of fact and law.”

*105.LIMITATION ACT, 1963 — Section 27 and Article 58
REGISTRATION ACT, 1908 — Section 49

(i)

(i)

(iii)

Adverse possession — Possession given under invalid sale
deed and suit for restoration of possession not filed within 12
years, the title of the purchaser perfected by adverse
possession.

Different causes of action accrue on different dates — Article
58 would govern only the suit for the relief of declaration and
it will not cover other reliefs governed by other articles of the
Limitation Act — If other relief based on different cause of
action, the suit can be brought on the basis of right to sue
accrues later on for those reliefs only.

Unregistered sale deed — Declaration of title — The registration
of the sale deed is must as per the provisions of the Indian
Registration Act — In absence of the registrations in view of
the provisions of Section 49 of the said Act, the transfer of
title cannot be effected, hence, on the basis of the aforesaid
unregistered sale deed, the plaintiffs/respondents cannot
claim the title and no title can be declared on the basis of such
unregistered sale deed.

g AfSrf =, 1963 — ORT 27 U9 AT 58
I TdxoT arferfsraH, 1908 — €IRT 49

0

(i)

gfdad e — arfaftrm= fasa e & MR ) dear ya™ e
TRIT IR MR B UYGR0T & o1y 12 9o $1 3@l F g1a1 y=g@ 2
foram o, yfiaa ST & AR WR hdT &1 ¥acd URuTd 81 &1 2 |
i1 91 R A Al &1 9IgHa gU — AJ8T 58 9 dad
=ivon 31 WErdl & fay uxga arc wfid B iR g &
I & 379 g8l | Wfid 84 aTell WeradT R Arsiiad T8l
BT — AfS 31 Werar =1 91 2g@ W ITERd @ @ 91s uwErdadt
g d1% 2g® @ ATER R A1 I GeRIdRl & G99 § uxgd (b
ST A&t 2 |
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(iii) srusfiepa fama fada — W@ avon — ARE RGBT A= @
Iusel @ AR fasha fad@ &1 g siffard @ — oofie & s
H Iqa AR &) aRT 49 DY gfe ¥ @@ &1 Aaver G B —
gafay qafaa siigd fasa fida @ smaR 4R ardiror / gegeffror
T HT <1ET A8 Y Gdhd @ 3R T Aoigd fapa fada @ smuar
TR G DI GINOT TE BT Ahd B |

Ramayan Prasad (since deceased) through LRs. Smt. Sumitra
and ors. v. Indrakali and ors.

Judgment dated 30.07.2019 passed by the High Court of Madhya
Pradesh in Second Appeal No. 451 of 1993, reported in 2019 (3)
MPLJ 729

*106.MOTOR VEHICLES ACT, 1988 — Sections 2(30) and 168
Motor accident claim — Liability of Government to pay compensation
— Death of victim due to rash and negligent driving of bus of State
Road Transport — Bus taken on lease by Corporation — Corporation
was in control and possession of offending bus and therefore, they
were “owners” of said bus — Held, Corporation would be liable to
pay compensation to claimants on account of death of deceased.

Arex I IrferfH, 1988 — &IRTY 2(30) U4 168

Aiex el @1 — H3asl d I &1 GXBR BT MR — I 8H
yRae &1 99 &I IUATdD AR ATURATE 9 I & SR AT 3 g
—gmfrmgRn e /vcd WAl I off — M e s T T9 @
e 3R =T # o 3R s¥fery 98 Sad 9 &1 @l o — arfafseiRa,
AP DI Y d BRI IMATRI Sl JIATdSl BT IAH A & forg
IR B |

Madhya Pradesh Sadak Parivahan Nigam v. Pratima Sharma
and ors.

Judgment dated 26.02.2019 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Miscellaneous Appeal No. 1045 of 2009,
reported in 2019 (3) MPLJ 651

*107.MOTOR VEHICLES ACT, 1988 - Section 166
(i) Compensation — Enhancement — Injury claim — Claimants are
young children who suffered permanent disability on account
of injuries sustained in accident — Considering respective age
of claimants and keeping in view that compensation has been
awarded on all requisite heads by High Court — Compensation
awarded to claimants, adequate and need not be enhanced.
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(i)

Liability of insurer — Principle of pay and recover — Claimants,
gratuitous passengers in goods vehicle — Insurance of vehicle,
though as a goods vehicle, not disputed by parties. On facts
and circumstances, principle of pay and recover directed to
be invoked — Insurer directed to pay amount of compensation
to claimants and recover same from insured.

Hrex I AffraH|, 1988 — ©IRT 166

0

(i)

afagfd — gfg — Susfa m@T — IEwal gar 9= @ o gHeT A
®IRd Susfoal @ srRer g Faiar 919 ®@ € — qawalen @)
H9fera oy R faaR axd gy R ¥g gfewa ved gd & S=a
<IRTer gRT |+ srféra wel wR afagfd sifdifofa fear = 2 -
grEaddaial ® st afayfd, gds 2 ok gfs fFy o &
JATTLIHAT 8] |

dHrdl &1 <TRIca — I vd 9gell &1 Rigid — qraredier, qrd
ared ¥ amrgufa®d A= — arga &1 i1, Il ta 91a are @ WU A,
TeeRI gRT faarfea 181 — Teat va uRReIfRl w qram wa ageh
31 fagia scfaa f&d o &1 Fider e - — deal &1 FAERE
forar am f& <Taredatror o1 afayfd @1 R ST PIaE R AR D

It dmdpad @ HX |

Anu Bhanvara Etc. v. IFFCO Tokio General Insurance Company
Limited and ors.

Judgment dated 09.08.2019 passed by the Supreme Court in Civil
Appeal No. 6231 of 2019, reported in AIR 2019 SC 3934

*108.MOTOR VEHICLES ACT, 1988 — Sections 166 and 168

(i)

(i)

Whether a driver who has a license to drive a light motor
vehicle and is driving a transport vehicle of that class is
required to additionally obtain an endorsement to drive a
transport vehicle? Held, No.

In claim before MACT, a finding of fact was recorded to the
effect that deceased driver had license to drive four wheel
vehicles up to the capacity of 7500 kg and same was valid from
16.08.1994 to 18.05.2013 for light motor vehicle — Definition of
‘light motor vehicle’ u/s 2(21) of the Act covers transport
vehicle whose gross weight does not exceed 7500 kg — The
effect of amendment of form 4 by insertion of ‘transport
vehicle’ is related only to the categories which were
substituted in the year 1994 and the procedure to obtain driving
license for transport vehicle of class of ‘light motor vehicle’
continues to be the same as it was and has not been changed
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and there is no requirement to obtain separate endorsement
to drive transport vehicle, and if a driver is holding licence to
drive light motor vehicle, he can drive transport vehicle of
such class without any endorsement to that effect. (Mukund
Dewangan v. Oriental Insurance Co. Ltd., 2017 ACJ 2011 relied on)

Aiex a9 IferfraH, 1988 — &IRTY 166 Ud 168

() a1 td ardd 9 UTH UH gedl AlCx dle-, 9o &I IJ=fd @
3R I 9 &1 uRaE 18+ 9« @ 2, @ foy afaRed wu 4 aRas
e T BT YSSIH-T YTl HRAT IMaeAqd 82 JffeiRa — & |

(ii) #rex gecT Trar ARSI & |He I1d | T &1 AT Frsd arfdrferRaa
foar = f% Jae ara® @ U 7500 fHATIT &ar 96 @ 9R ufear
e Bl dgd™ P Agefa off AR 98 Ted Hex a@d @ fay
faTi® 16.08.1994 | 18.05.2013 TF d9 off — &RT 2 (21) & 3= a
‘Fed Al AT BY IRATHT 391 uRaed arg=l &1 affufea st 2
R®T Ide aod 7500 fHaum™ @ IAfd @ — B 4 ¥ uRag+
qre<’ Wirsd gU fHU ¢ qeed &1 yurEg 413 99 1994 H yfaeenfia
gail @ Hefrd 2 3R ‘ged HAlex 91T 99 @ dred & fay arg=fa
gt B oY ufshar 9 @ & usad oft ok uRafda w1 g8 @ ok
IRaeT a8 &l ad™ @ faIU YoUd 9 YSidd U A Bl Bl
JATETIHAT T2l 2 AR AT ATAS Todb Al a8 $T 39 IJARTER B,
a1 98 U9 a7 & uRaed arsd &l &1 fedfl gsiea & W gar aaar
2| (§g=< <977 fa. AIRv<Ta g2~ &yl ferfics, 2017 vl

2011 ITARA 1)

M.S. Bhati v. National Insurance Co. Ltd.
Judgment dated 29.03.2019 passed by the Supreme Court of India
in Civil Appeal No. 3322 of 2019, reported in 2019 ACJ 2385

109. NEGOTIABLE INSTRUMENTS ACT, 1881 — Sections 138 and 139
Dishonour of cheque — Presumption — Once the cheque is issued
by the drawer, a presumption u/s 139 of the Act in favour of the
holder would be attracted — Section 139 of the Act creates a statutory
presumption that a cheque received in the nature referred to u/s
138 of the Act is for the discharge in whole or in part of any debt or
other liability — The initial burden lies upon the complainant to prove
the circumstances under which the cheque was issued in his favour
and that the same was issued in discharge of a legally enforceable
debt.
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W forEa e, 1881 — €IRTY 138 UG 139

AP BT IJATCRYT — SULRVIT — old A& dId ® gRT U ddb oI B fear
SITdT 8, 99 9R® & 9e § TS 3 &IRT 139 IFaiid Yo SUEIRUN Tdhfa
Bl @ — eIRT 139 fafdre SuerRenm &1 fHfor &l @ f oRT 138 & Sfavia
Sl 9% gtw fHar T 2 ag fedE FoT srear <@ @ goia: ar W
ST & fog o foear ar @ — =1 aRRerfaay @ sfasfa uRardy & ue
¥ A% W fhar 1T o S8 GIifad &3 &1 IRATS IR Rard) ) 2 iR
Ig fo Saad 3« fedl fafsre wu @ feares Jiv &1 & S=iaE @ fog
SINY T T o |

M/s Shree Daneshwari Traders v. Sanjay Jain and anr.
Judgment dated 21.08.2019 passed by the Supreme Court in Criminal
Appeal No. 61 of 2011, reported in AIR 2019 SC 4003

Relevant extracts from the judgment:

Under Section 138 of the Negotiable Instruments Act, once the cheque is
issued by the drawer, a presumption under Section 139 of the Negotiable
Instruments Act in favour of the holder would be attracted. Section 139 creates
a statutory presumption that a cheque received in the nature referred to under
Section 138 of the Negotiable Instruments Act is for the discharge in whole or in
part of any debt or other liability. The initial burden lies upon the complainant to
prove the circumstances under which the cheque was issued in his favour and
that the same was issued in discharge of a legally enforceable debt.

It is for the accused to adduce evidence of such facts and circumstances
to rebut the presumption that such debt does not exist or that the cheques are
not supported by consideration. Considering the scope of the presumption to
be raised under Section 139 of the Act and the nature of evidence to be adduced
by the accused to rebut the presumption, in Kumar Exports v. Sharma Carpets,
(2009) 2 SCC 513, the Supreme Court in paras (14-15) and paras (18 & 19) held
as under:-

“14. Section 139 of the Act provides that it shall be
presumed, unless the contrary is proved, that the holder of
a cheque received the cheque of the nature referred to in
Section 138 for the discharge, in whole or in part, of any
debt or other liability.

15. Presumptions are devices by use of which the courts
are enabled and entitled to pronounce on an issue not
withstanding that there is no evidence or insufficient
evidence. Under the Evidence Act all presumptions must
come under one or the other class of the three classes
mentioned in the Act, namely, (1) “may presume”
(rebuttable), (2) “shall presume” (rebuttable), and
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(3)“conclusive presumptions” (irrebuttable). The term
“presumption” is used to designate an inference, affirmative
or disaffirmative of the existence of a fact, conveniently
called the “presumed fact” drawn by a judicial tribunal, by a
process of probable reasoning from some matter of fact,
either judicially noticed or admitted or established by legal
evidence to the satisfaction of the tribunal. Presumption
literally means “taking as true without examination or proof.”

X X X

18. Applying the definition of the word “proved” in Section
3 of the Evidence Act to the provisions of Sections 118 and
139 of the Act, it becomes evident that in a trial under
Section 138 of the Act a presumption will have to be made
that every negotiable instrument was made or drawn for
consideration and that it was executed for discharge of debt
or liability once the execution of negotiable instrument is
either proved or admitted. As soon as the complainant
discharges the burden to prove that the instrument, say a
note, was executed by the accused, the rules of
presumptions under Sections 118 and 139 of the Act help
him shift the burden on the accused. The presumptions will
live, exist and survive and shall end only when the contrary
is proved by the accused, that is, the cheque was not issued
for consideration and in discharge of any debt or liability. A
presumption is not in itself evidence, but only makes a prima
facie case for a party for whose benefit it exists.

19. The use of the phrase “until the contrary is proved” in
Section118 of the Act and use of the words “unless the
contrary is proved” in Section 139 of the Act read with
definitions of “may presume” and “shall presume” as given
in Section 4 of the Evidence Act, makes it at once clear that
presumptions to be raised under both the provisions are
rebuttable. When a presumption is rebuttable, it only points
out that the party on whom lies the duty of going forward
with evidence, on the fact presumed and when that party
has produced evidence fairly and reasonably tending to
show that the real fact is not as presumed, the purpose of
the presumption is over.
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REGISTRATION ACT, 1908 — Section 47

Registered document — Time of commencement of operation — A
registered document operates from the date of execution and not
from the date of its registration.

Iforeg o9 rferf s, 1908 — ©IRT 47
Toflepd SWEE — YA €ATAd 81 T 99 — TP Uoligpd qxdrdd
frsare=t @) fafyr @ gwrdY ghar @ 9 fo S99 oo &) fafdr 49

Sanjay Bhargava @ Raju Bhargava v. Munni Devi and ors.
Judgment dated 01.04.2019 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Miscellaneous Petition No. 702 of 2019,
reported in 2019 (4) MPLJ 84

SPECIFIC RELIEF ACT, 1963 — Section 5

EVIDENCE ACT, 1872 — Section 83

(i) Recovery of possession of encroached upon land — Dispute
as to boundaries — Encroachment of adjoining land — Matters
to be established — Map drawn by Revenue Authorities
validating claim of plaintiffs as to ownership of disputed strip of
land — Presumption as to accuracy of said map u/s 83 of the
Evidence Act, 1872, could not be rebutted by defendant, even
before Supreme Court as none of its arguments found to be
tenable — Decree for handing over of possession of disputed
land to plaintiffs, passed concurrently by three courts below,
confirmed.

(ii) Presumption of accuracy of map once it is drawn/prepared by
Revenue Authorities even when appellate authority sets aside
direction for preparation/drawing of such map.

faffds srgaly aftrfer, 1963 — a1 5

ey AfSfraH, 1872 — GIRT 83

(i) afasfa Y & Pl ST IZEIOT — HHT BT fdae — Forv qfH o1
Jfaspaer — wfid f&d S ard a2g — qfi @1 faarfed wedt @
Wi @ ford ard & I/ &l o UTfSre Y gRT dIR SR fafer
AT HRAT & —  A1ed AR, 1872 B €RT 83 & =3 d Sad 49l
D YEAT DI SUIRVN BT Yfard) gR1 @vs 81 far &1 91, Jaf
d® fo Fal=a AT & el H 7€ Fafe Saar oI ff 9@ 9=
T2l U AT — 9rdhTer St faarfea qfy @ st |@ie S @t =
frraeht sreTaal g1 uTRa wxadt sefta &) avgsdt 3 8 |
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(i) orm yTR@IRAT §RT U IR dAR &) ™ 99 @) ggar a1
SYLRYT — I8 da & o9 rhel griitrer) 8 49 &1 4R fad
o @ feem e s o B 2|

Rambhau Ganpati Nagpure v. Ganesh Nathuji Warbe and ors.
Judgment dated 17.09.2019 passed by the Supreme Court in Civil
Appeal No. 2452 of 2010, reported in (2019) 9 SCC 202

112. SPECIFIC RELIEF ACT, 1963 — Section 16(c)

CIVIL PROCEDURE CODE, 1908 — Order 6 Rule 17

Amendment of pleadings — At appellate stage — Suit for specific
performance of contract — Averments as to readiness and
willingness of plaintiff to perform his part of contract lacking — No
statement in his evidence too as to readiness and willingness —
Amendment application filed in first appeal after objection raised
by defendant — Held, this is an attempt to fill up the lacuna — Order
rejecting amendment application is proper.

fafifdse argaiy arferf=r, 1963 — aRT 16(71)

fafaar gfebar wfgar, 1908 — ameer 6 w17

IRl &1 Gegd — did & WX R — dfdqr & faffds srgures &1
qIe — 99 B AU HRT BT IAUTA B D Y I & IR 3R 555D
Bl @ JAMNTFT BT 3919 o1 — 91 DI Hieg F A TR AR 35S 8l Bl
DU LI AT — WA ATdg Yfaare] gRT ATUf ST M & 1€ gl aR
gor adid A yegd — IAfFEiRa, a8 S 31 Q1 $ ST ¢S gAE € —
WG AT B GRS HIA BT AR AT I AT |

Mehboob-Ur-Rehman (Dead) through L.Rs. v. Ahsanul Ghani
Judgment dated 15.02.2019 passed by the Supreme Court in Civil
Appeal No. 8199 of 2009, reported in AIR 2019 SC 1178

Relevant extracts from the judgment:

So far as the proposition for amendment of the plaint is concerned, we are
unable to find any illegality on the part of the First Appellate Court and the High
Court in rejecting the prayer belatedly made by the plaintiff. As noticed, the
averment and proof on readiness and willingness to perform his part of the
contract has been the threshold requirement for a plaintiff who seeks the relief
of specific performance. The principle that the requirement of such averment
had not been a matter of form, applied equally to the proposition for amendment
at the late stage whereby, the plaintiff only attempted to somehow improve upon
the form of the plaint and insert only the phraseology of his readiness and
willingness. In such a suit for specific performance, the Court would be, and had
always been, looking at the substance of the matter if the plaintiff, by his conduct,
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has established that he is unquestionably standing with the contract and is not
wanting in preparedness as also willingness to perform everything required of
him before he could be granted a relief whereby, the performance of other part
of the contract could be enjoined upon the defendant. In the present case, the
plaintiff-appellant had failed to aver and prove his readiness and willingness to
perform his part of the contract. The Trial Court made a rather assumptive
observation that he had proved such readiness and willingness. Thereafter, the
plaintiff sought leave to amend the plaint only when the ground to that effect
was taken in the first appeal by the defendant. In the facts and circumstances of
the present case, in our view, it was too late in the day for the plaintiff to fill up
such a lacuna in his case only at the appellate stage. In other words, the late
attempt to improve upon the pleadings of the plaint at the appellate stage was
only an exercise in futility in the present case.

113. SPECIFIC RELIEF ACT, 1963 — Section 16(c)

LIMITATION ACT, 1963 — Article 54

(i) Specific performance of contract — Limitation to file suit —
Specific date fixed for execution of sale deed in agreement —
Further stipulation that defendants were required to get the
permission from Land and Development Office for transfer of
property — Plaintiffs were given right to get sale deed executed
through Court if defendants fail to execute sale deed by fixed
date — Held, period of limitation to file suit commenced from
the date fixed for execution of sale deed — Vendee cannot claim
that cause of action has not arisen on date fixed in the contract
on the ground that certain conditions in the contract have not
been complied with.

(ii) Specific performance of contract — Readiness and willingness
— Failure of plaintiffs to pay monthly installments of sale
consideration, not collecting rent from tenants as stipulated
in agreement, not paying municipal taxes etc. and not taking
action for eviction of tenant — Held, these points show that
plaintiffs were not ready and willing to perform their part of
contract.

fafifdse sy arferf=r, 1963 — aRT 16(77)

g Jiferfs, 1963 — =BT 54

(i) <rgeg @1 faffds sgurea — are dRea &3 &1 IR F1a —
Iee ¥ famd fada & e a1 fafyr Fraa &) 18 off — amt g
v Y oft f& ufeardY ff ik fawra srafad 4 9uRy & sw@iaro &
forg srgafa ura S — af wfvard) fraa e fasa e fFAenfea
3 A fAwd wd @ @ ) 3 FITed @ 9w 9 faga fada
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freoifed &< &1 AfteR & 1 o — afrfeiRa, are SRea &=
31 IRART 1d A% fadw & feaea o fog faflRa fafer 9 g9
BT — Hdl I8 <161 981 ) 9&dl @ & agda & fafRa fafyr w
JIG—PHIROT Icd~T 2] gIAT FH IJJdT BT FB AT DI IJUTAT A2
o arar 2

(i) g @1 faffds sgures — aaRar iR sWaar — fawa 7aa a1
7RIS fHET T HIaH S A, JqaY o ITAR fHgaRi 4 fomn
Il A A, TRUIfID B BT A B M 7 ardl BT fAwerar
U9 feRRITR & foseraa @ foy aRarg 181 o3 — afifaeiRa, s
fagarl @ yace ar 2 f& ardiTvT gy & ST AT $T JuTe S
@ forg aoR 3R swg @ E o |

Urvashi Aggarwal (Since deceased) through L.Rs. and anr. v.
Kushagr Ansal (Successor in interest of erstwhile Defendant
No. 1 Mrs. Suraj Kumari) and ors.

Judgment dated 06.03.2019 passed by the Supreme Court in Civil
Appeal No. 2525 of 2019, reported in AIR 2019 SC 1280

Relevant extracts from the judgment:

There are essentially two points that arise for our consideration in this
case. The first relates to limitation. A specific date i.e. 31.03.1975 was fixed for
performance of the Agreement, i.e. execution of the sale deed. As per Article 54
of the Schedule to the Limitation Act, when a date is fixed for performance of the
contract, the period of limitation is three years from such date. The cause of
action has arisen on 31.03.1975 and the suit ought to have been filed within
three years from that date. Admittedly, the suit was filed only in the year 1987.
However, the submission of the Plaintiffs is that the date fixed for performance
of the Agreement stood extended by the conduct of the parties. It was submitted
that even after 31.03.1975, the Defendants were pursuing the application filed
for permission before the L & DO with the cooperation of the Plaintiffs. The
further submission of the Plaintiffs is that without the permission of the L & DO,
the sale deed could not have been executed on 31.03.1975. Therefore, the
Plaintiffs submit that the date fixed by the agreement for the execution of the
sale deed stood extended. It is settled law that the vendee cannot claim that the
cause of action for filing the suit has not arisen on the date fixed in the contract
on the ground that certain conditions in the contract have not been complied
with.

On a detailed consideration of the evidence on record, the Courts below
have come to the conclusion that the clauses in the Agreement have neither
been amended nor varied. Merely because the Defendants were pursuing the
application filed for permission before the L & DO, it cannot be said that the
date fixed for performance of the Agreement stood extended. We agree with the
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findings of the Courts below that the suit ought to have been filed within three
years from 31.03.1975 which was the date that was fixed by the Agreement. The
submission made on behalf of the Plaintiffs that part Il of Article 54 of the Schedule
to the Limitation Act applies to this case and that the suit was filed within limitation
as the refusal by the Defendants was only in the year 1987 is not acceptable.
Moreover, the Plaintiffs have not performed their part of the Agreement within a
reasonable period. As per the Agreement, the Plaintiffs were given the right to
get the sale deed executed through the Court in case of failure on the part of
the Defendants to execute the sale deed by 31.03.1975. The Plaintiffs filed the
suit 12 years after the date fixed for performance. It is relevant to refer to the
judgment of this Court in K.S. Vidyanadam v. Vairavan, (1997) 3 SCC 1 wherein it
was held as follows:

“Even where time is not of the essence of the contract, the
plaintiffs must perform his part of the contract within a
reasonable time and reasonable time should be determined
by looking at all the surrounding circumstances including the
express terms of the contract and the nature of the property.”

The Courts below have found that the Plaintiffs failed to prove their
readiness and willingness to perform their part of the Agreement. The failure on
the part of the Plaintiffs in not paying the monthly instalments of Rs. 7,000/-, not
collecting the rent from the tenant on the ground floor, not paying the house tax
etc., and not taking any action for eviction of the tenant on the ground floor are
some of the points held against the Plaintiffs by the Courts below which show
that they were not ready and willing to perform their part of the Agreement.
There is no compelling reason to re-examine the said findings of fact by the
Courts below in exercise of our jurisdiction under Article 136 of the Constitution
of India. We are in agreement with the view of the Courts below that the Plaintiffs
have not proved their readiness and willingness to perform their part of the
Agreement and, therefore, are not entitled to a decree of specific performance.

)
114. SPECIFIC RELIEF ACT, 1963 — Sections 16(c) and 20(2)(c)

Suit for specific performance of contract — Readiness and
willingness — Vendee was in possession of suit land since the
agreement to sale was executed and did not pay any rent even after
promised to do so — Vendee enjoying suit land for 55 years without
payment of rent leading to non-performance of his part of contract,
not entitled to relief claimed.

faffds agaiy sifram, 1963 — aRIG 16(71) wa 20(2)(1)

wfaer & fafifde srgures g 918 — aURdT Ud sSgdal — fasd &1 dRR
frorfea g1 @ 99 9 $al aeuw 1 @ At § o iR SuH vdn
B BT 999 o9 D Suxiad H dIg fexrar 3T T fobar — sar &1 fa=m
fosran areT fy 55 auf @ U GHfd &1 IUHIT BT D AT W
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AfaeT & Ut BT IR JTWR BT 2, 98 dIfPd Gerdl YT HI Bl
B 1Y 2 |

Surinder Kaur (D) Through L.R. Jasinderjit Singh (D) Through
L.Rs. v. Bahadur Singh (D) Through L.Rs.

Judgment dated 11.09.2019 passed by the Supreme Court in Civil
Appeal No. 7424 of 2011, reported in AIR 2019 SC 4194

Relevant extracts from the Judgment:

Explanation (ii) to Section 16(c) of the Specific Relief Act lays down that it
is incumbent on the party, who wants to enforce the specific performance of a
contract, to aver and prove that he has performed or has always been ready
and willing to perform the essential terms of the contract. This the plaintiff
miserably failed to do insofar as payment of rent is concerned.

A perusal of Section 20 of the Specific Relief Act clearly indicates that the
relief of specific performance is discretionary. Merely because the plaintiff is
legally right, the Court is not bound to grant him the relief. True it is, that the
Court while exercising its discretionary power is bound to exercise the same on
established judicial principles and in a reasonable manner. Obviously, the
discretion cannot be exercised in an arbitrary or whimsical manner. Sub clause(c)
of sub-section (2) of Section 20 provides that even if the contract is otherwise
not voidable but the circumstances make it inequitable to enforce specific
performance, the Court can refuse to grant such discretionary relief. Explanation
(2) to the Section provides that the hardship has to be considered at the time of
the contract, unless the hardship is brought in by the action of the plaintiff.

In this case, Bahadur Singh having got possession of the land in the year
1964 did not pay the rent for 13 long years and even when he filed the replication
in the year 1978, he denied any liability to pay the customary rent. Therefore, in
our opinion, he did not act in a proper manner. Equity is totally against him. In
our considered view, he was not entitled to claim the discretionary relief of specific
performance of the agreement having not performed his part of the contract
even if that part is held to be a distinct part of the agreement to sell. The vendee
Bahadur Singh by not paying the rent for 13 long years to the vendor Mohinder
Kaur, even when he had been put in possession of the land on payment of less
than 18% of the market value, caused undue hardship to her. The land was
agricultural land. Bahadur Singh was cultivating the same. He must have been
earning a fairly large amount from this land which measured about 9% acres.
He by not paying the rent did not act fairly and, in our opinion, forfeited his right
to get the discretionary relief of specific performance.
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115. SPECIFIC RELIEF ACT, 1963 — Section 34
Suit for declaration; maintainability of — Absence of consequential
relief — Effect of — Whether it is always necessary to give an
opportunity to the plaintiff to amend the plaint for seeking
consequential relief before he is non-suited? Held, No.

faffdse arqaiv aifarfram, 1963 — &IRT 34

g9y & forg are; givefiar — giRenfies Aty &1 svE — g91d — 1
q1e IABR A & Yd IIROMTAS JIAy YT B & forg a1l &1 arquA
A HIET B BT JTER Q1 9ad Ja¥gd o2 JfifreiRa, 2 |

Sarnam Singh v. Gurmej Singh and ors.

Judgment dated 28.03.2019 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Second Appeal No. 105 of 2011, reported
in 2019 (4) MPLJ 75

Relevant extracts from the judgment:

The Supreme Court in the case of Mst. Rukhma Bai v. Lala Laxminarayan
and ors., AIR 1960 SC 335 has held that the plea of non-maintainability of suit in
absence of consequential relief cannot be allowed to be raised before the
Supreme Court for the first time, and this plea should have been raised at the
earliest so that the plaintiff can amend the plaint. The defendants had specifically
pleaded in their written statement that the plaintiffs are not in possession of the
property in dispute. Therefore, the plaintiffs had the choice of either seeking
prayer for possession or to go ahead with the suit by taking the risk of dismissal
of their suit in view of proviso to Section 34 of Specific Relief Act. As the plaintiffs
themselves took the risk, therefore, they cannot say that the Appellate Court
should have granted an opportunity to amend the plaint for seeking relief of
possession. Even otherwise, the Supreme Court in the case of Mst. Rukhma Bai
(supra) has not held that a plaintiff should not be non-suited in the light of
proviso to Section 34 of the Specific Relief Act, and if the plaintiff is not found to
be in possession of the suit property, then he should be given an opportunity to
amend the plaint.

*116. TRANSFER OF PROPERTY ACT, 1882 — Section 58(c)

Mortgage by conditional sale or sale with option to repurchase —
The valuation of the property and the transaction value, along with
the duration of time for re-conveyance, are important considerations
to decide the nature of the agreement — There will have to be a
cumulative consideration of these factors, along with the recitals
in the agreement, intention of the parties, coupled with other
attendant circumstances, considered in a holistic manner — The
language used in the agreement may not always be conclusive.
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dufea sravor ferfrad, 1882 — ©IIRT 58(7M)

|erd fasa gRT 4@ JA@T Y: I A DI A D AT 969 — AfagT BY
ygfa @ FeiRer aq wfia &1 Jedie R GTediaRyl aq GHAE &
|19l HHAER $T Y&, A5cdqVl Ocd 8 — SWRIFd ucdHl &I dfdqr o
AT, BRI $ AT D A1 I faemr uRReIfaat & | 997 wu
¥ far fear s anfay — |fasr § g9 &1 18 w7 9dq s 78
B &l 2 |

Ganpati Babju Alamwar (D) By L.Rs. Ramlu and ors. v.
Digambarrao Venkatrao Bhadke and ors.
Judgment dated 12.09.2019 passed by the Supreme Court in Civil
Appeal No. 3960 of 2011, reported in AIR 2019 SC 4292

)

117. UNLAWFUL ACTIVITIES (PREVENTION) ACT, 1967 — Sections 38
and 39
Association with terrorist organisation with intention to further its
activities is punishable u/s 38 and garnering support for the terrorist
organisation is punishable u/s 39 — Held, the scope and field of
operation of these two sections are different — Conviction u/s 38
does not render section 39 superfluous.

fafsr fawg wfafaferan (fFawor) siferfa, 1967 — aRIT 38
Uq 39

ATAD! IS & g1l SHB! TAfARRY BT M 98 & M | Aagdr
€RT 38 ® A d S & AR AP e & forg wwefs yraq ==
IRT 39 ® 3fa¥d qvs-g & — IR, 397 <9 aR1sN &1 drRia= qor
fawaR 1 @ — 9T 38 @ 3fafa IR 9RT 39 B fFARets &) A 2

Union of India v. Yasmeen Mohammad Zahid alias Yasmeen

Judgment dated 02.08.2019 passed by the Supreme Court in Criminal
Appeal No. 1199 of 2019, reported in 2019 CriLJ 4222 (SC)

Relevant extracts from the judgment:

We must however state that the High Court was not right in observing “if a
person is punishable under Section 38, Section 39 becomes superfluous”. In
our view, the scope of these two Sections and their fields of operation are
different. One deals with association with a terrorist organisation with intention
to further its activities while the other deals with garnering support for the terrorist
organisation, not restricted to provide money; or assisting in arranging or
managing meetings; or addressing a meeting for encouraging support for the
terrorist organisation.
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CIRCULARS/NOTIFICATIONS

NOTIFICATION DATED 09.08.1996 OF DEPARTMENT OF LAW
AND LEGISLATIVE AFFAIRS, GOVERNMENT OF MADHYA
PRADESH SPECIFYING THE COURT OF SESSION AS
HUMAN RIGHTS COURT

F.No. 17(E)34/95/XXI-B(1) :- In exercise of powers conferred by section
30 of the Protection of Human Rights Act, 1993 (No. 10 of 1994) the State
Government, with the concurrence of the Chief Justice of the High Court of
Madhya Pradesh, hereby specifies Court of Session in each Session Division of

the State as a Human Rights Court for the purpose of providing speedy trial of
offences arising out of Violation of Human Rights.

By Order and in the name of Governor of Madhya Pradesh
ARVIND KUMAR AWASTHI, DY. Secretary

fPeiR <ma (Aa®l & @R T GR&vN) T, 2015

DI GRT 49(1) & YITEHT & Aaiid YT " (Place of

safety) ©Ifd &= dqefl Afgen vd 9ra fawra fawm,
HEAYQ YT STHA &1 ARLAAT f&Tdh 29.03.2016

$HHID 840 /926 /16 / 50—2 — IS A U] gIRT Higell Ud qTel fdebre famT
3l arerel B Fanford ey 78 Rya= vd faviy 8 $ER qen aiferarall gq darford
ORIy 78 AR BT fHeR =T (dTeTdl B @G Td HRevn) AMFRM, 2015 BT 9R_T 49
(1) & YraeEl & d'd 16 aY A 3ffe Y & A faarfad feeRl g “gREa e
(Place of safety) &% &xar & |

LAY b SAUTl d -1 d 2T A1 4
SU gfad,
Hfger va 911 faera faumr

Y
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NOTIFICATION DATED 07.10.2017 OF HOME DEPARTMENT,

GOVERNMENT OF MADHYA PRADESH CONFERRING THE

POWERS OF ARREST, INVESTIGATION AND PROSECUTION OF

PERSONS BEFORE ANY SPECIAL COURT TOALL THE OFFICERS
OF THE RANK OF POLICE INSPECTOR

F.12-99-2017-B-1-two — In exercise of the powers conferred by sub-section
(1) of Section 9 of the Scheduled Castes and the Scheduled Tribes (Prevention
of Atrocities) Act, 1989 (No 33 of 1989), the State Government upon considering
it necessary and expedient so to do for the prevention of and for coping with the
offences under the said Act, hereby confers the powers of arrest, investigation
and prosecution of persons before any Special Court to all the officers of the
rank of Police Inspector, within the State of Madhya Pradesh, with effect from
the date of publication of this Notification in the Official Gazette.

By Order and in the name of Governor of Madhya Pradesh
VIVEK SHARMA, Secretary

NOTIFICATION DATED 08.12.2017 OF DEPARTMENT OF LAW AND

LEGISLATIVE AFFAIRS, GOVERNMENT OF MADHYA PRADESH

SPECIFYING THE COURT OF SESSION AS A SPECIAL COURT FOR

TRIAL OF OFFENCES UNDER THE RIGHTS OF PERSONS WITH
DISABILITIES ACT, 2016

F.No. 17(E) 47/2017/21-B(1) 4869/2017 — In exercise of the powers
conferred by section 84 of the Rights of Persons with Disabilities Act, 2016 (No
49 of 2016), the State Government, with the concurrence of the Chief Justice of
the High Court of Madhya Pradesh, hereby, specifies Court of Session in each
Session Division of the State as a Special Court for the purpose of providing
speedy ftrial of offences under the said Act.

By Order and in the name of Governor of Madhya Pradesh
A.M. SAXENA, Pr. Secretary
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ORDER DATED 26.09.2018 OF THE HIGH COURT OF MADHYA
PRADESH DESIGNATING GRIEVANCE REDRESSAL OFFICER
UNDER THE RIGHTS OF PERSONS WITH DISABILITIES ACT, 2016

No. 1201/Confdl./2018- In exercise of the powers conferred by Section
23 of ‘The Rights of Persons with Disabilities Act, 2016’ read with Rule 10 of the
‘The Rights of Persons with Disabilities Rules, 2017’ Hon’ble the Chief Justice of
the High Court of Madhya Pradesh hereby designates the below Officers as
‘Grievance Redressal Officer’ for performing the duties and responsibilities as
mentioned in the Act of 2016 and Rules of 2017 -

S.No. |Designated Officer [Place

1. Deputy Registrar (J-1)| High Court of Madhya Pradesh, Jabalpur

Deputy Registrar High Court of Madhya Pradesh, Bench at Indore

2
3. Deputy Registrar High Court of Madhya Pradesh, Bench at Gwalior
4

Deputy Registrar In all the District Courts of Madhya Pradesh

In absence of officers so designated, the Officer in Charge of such Officers
shall perform the duties assigned to the above designated Officers.
By Order of High Court
(ARVIND KUMAR SHUKLA)
REGISTRAR GENERAL

NOTIFICATION DATED 16.11.2018 REGARDINGAMENDMENT
IN THE MADHYA PRADESH CIVIL COURTS RULES, 1961

In exercise of the powers conferred by Article 227 of the Constitution of
India, read with Section 122 of the Code of Civil Procedure, 1908 and section
23 of the Madhya Pradesh Civil Courts Act, 1958, the High Court of Madhya
Pradesh, after obtaining the assent of the State Government, hereby, proposes
to make the following further amendment in the “Madhya Pradesh Civil Courts
Rules, 1961”, namely:-

AMENDMENT
In the said rules,
1. For rule 418, the following rule shall be substituted, namely:-

“418. Subject to any law or rules and notifications issued thereunder
regarding payment of court fees, the process fee at the rate per
Defendant/Respondent/Non-applicant/Accused prescribed by
notification by the High Court, shall be deposited and amalgamated
with the Court-fee, at the time of presentation of a main case. No

JOTI JOURNAL - APRIL 2020 - PART llI 5



process fee shall be payable after presentation of the case for any
reason whatsoever.”

2.  After rule 418, the following rule shall be inserted, namely:-

“418 (A). (1) The process fee for ordinary process shall be payable
at the flat rate of Rs. 100/- per main case, irrespective of any number
of Defendant/Respondent/Non-Applicant but in case of process by
registered post or speed post or courier the postal charges shall be
paid by the part.”

3. After sub-rule (1) of rule 418 (A), the following sub-rule shall be inserted,
namely:-

“(2) The postal charge for registered post or speed post or courier
service shall be paid by the party within the time stipulated in the
order, otherwise within seven days from the date of the order.”

REGISTRAR GENERAL
HIGH COURT OF MADHYA PRADESH

NOTIFICATION DATED 16.11.2018 REGARDINGAMENDMENT
INMADHYA PRADESH RULES AND ORDERS (CRIMINAL)

In exercise of the powers conferred by Article 227 of the Constitution of
India, read with Section 477 of the Code of Criminal Procedure, 1973 (2 of
1974), the High Court of Madhya Pradesh, after obtaining the assent of the
State Government hereby, proposes to make following further amendment in
the Madhya Pradesh Rules and Orders (Criminal), namely:-

AMENDMENT

In the said rules,-
1.  For Rule 5486, the following rule shall be substituted, namely:-

“646. Subject to any law or rules and notifications issued
thereunder regarding payment of court fees, the process fee
at the rate per Defendant/Respondent/Non-applicant/Accused
prescribed by notification by the High Court, shall be deposited
and amalgamated with the Court-fee, at the time of
presentation of a main case. No process fee shall be payable
after presentation of the case for any reason whatsoever”.

2.  After rule 546, the following rule shall be inserted, namely:-

“546 (A). (1) The process fee for ordinary process shall be
payable at the flat rate of Rs. 100/- per main case, irrespective
of any number of Respondent/Non-Applicant/Accused/Witness
but in case of process by registered post or speed post or
courier the postal charges shall be paid by the party”.
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3.  After sub-rule (1) of rule 546 (A), the following sub-rule shall be inserted,
namely:-
“(2) The postal charge for registered post or speed post or
courier service shall be paid by the party within the time
stipulated in the order, otherwise within seven days from
the date of the order”.

4. For rule 547, the following rule shall be substituted, namely:-

“547. Process-fee must be paid in court-fee stamps or by
electronic means but not in cash. The stamps shall be
affixed to an application or memorandum, as is appropriate,
filed in court. The application or memorandum should
include the description of the court, the number of the case,
the section and the Act under which the offence is
punishable, the value of the court-fee stamps affixed, details
of the processes to be issued and full particulars, name
and addresses of the persons on whom the processes are
to be served. If an application is filed it must in addition to
the requisite stamps for the process-fees bear such stamps
as are necessary for its own validity. No process for the
issue of which payment of a fee is required, shall be drawn
up until the fee has been paid”.

REGISTRAR GENERAL
HIGH COURT OF MADHYA PRADESH

9 & fafecar va @rey sfereiRal aon fRifaa |sia
g e ara Jeflasd]l &1 weaysyr ufsdd el yag,
1949 & ORT 71(2) ¥ UTaenfd I9a 3IfSrax ysca oA
SITd A9efl e wWRey vd ufRaR &wearer faum,
HERYQY WA &1 ARG f&-11a 07.03.2020

%. % 10—02 /2020 / 38 / Af$—2:: YRA & A= ¥l 7 aet SR (COVID-
19) & HHHT W WRT T Silae I GR&l & WA Bl I~ gg AT & uRuey
HEIYSR H HHHYT B GG DT G W g Yol & AHR G ffdhear vd w@rey
31T} eI fafdet Tl W8 & ST SENed! Bl Heauasl Ufecld geol Ude, 1949
D TR 71 (2) H vaena TR iR U fhd o R |

SR ABR S A TH YA BT |
HYQY & AFUTAd & A1 | AT IAMQIATTAR,
Mol I g4, 9fua
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HEAYS Y UfeTd 20T Tdc, 1949 I EIRT 50 & fddid Alda

PIRIF (COVID-19) &I HYU AAYQY I & fold GHHD

AT TfyT v ddefl e wWred vd gRaR wedrer fadmT,
HERYQY A &1 AT f&-11a 18.03.2020

%. Th 10—02—2020—HAE—AfS—02.— FAUTY Ufeetar 8ol Uae, 1949 B &IRT
50 @ ST, T ARBR, Tdg gRI, A HRHAT (COVID-19) BT FRUT ALY I
P foTg HAehmd INT T el © AT S SIATH BT 9RT 51 & AT Ardel BRI
(COVID-19) &I YUl HeUel I o fory MfeRIf=rd | I9T (Notified Infectious
Disease) HIf¥d &xell ¢ |
2. IURTGT JATGAAT AT JATQY T YHTET B,
HYQY & AFUTAd & A1 | AT IAMQIATTAR,

Mofld I g4, |faa

All the rights secured to the citizens under the Constitution are
worth nothing, and a mere bubble, except guaranteed to them by
an independent and virtuous Judiciary.

ANDREW JACKSON
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IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS

THE EPIDEMIC DISEASES (AMENDMENT)

ORDINANCE, 2020
NO. 5 OF 2020

New Delhi, the 22" April, 2020

Promulgated by the President in the Seventy-first Year of the Republic of
India.

An ordinance further to amend the Epidemic Diseases Act, 1897.

WHEREAS Parliament is not in session and the President is satisfied that
circumstances exist which render it necessary for him to take immediate action;

Now, THEREFORE, in exercise of the powers conferred by clause (1) of
Article 123 of the Constitution, the President is pleased to promulgate the
following Ordinance:—

1. (1) Short title and commencement: This Ordinance may be called the
Epidemic Diseases (Amendment) Ordinance, 2020.

(2) It shall come into force at once.

2. Amendment of section 1: In section 1 of the Epidemic Diseases Act,
1897 (hereinafter referred to as the principal Act), in sub-section (2), the
words “except the territories which, immediately before the 1t November,
1956, were comprised in Part B States” shall be omitted.

3. Insertion of new section IA: After section 1 of the principal Act, the
following section shall be inserted, namely:-

“1 A. In this Act, unless the context otherwise requires,—

(a) “act of violence” includes any of the following acts committed by
any person against a health care service personnel serving during
an epidemic, which causes or may cause—

(i) harassment impacting the living or working conditions of such
healthcare service personnel and preventing him from
discharging his duties;

(i) harm, injury, hurt, intimidation or danger to the life of such
healthcare service personnel, either within the premises of a
clinical establishment or otherwise;

(iii) obstruction or hindrance to such healthcare service personnel
in the discharge of his duties, either within the premises of a
clinical establishment or otherwise; or
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(iv) loss or damage to any property or documents in the custody of,
or in relation to, such healthcare service personnel;

(b) “healthcare service personnel” means a person who while carrying
out his duties in relation to epidemic related responsibilities, may come
in direct contact with affected patients and thereby is at the risk of
being impacted by such disease, and includes —

(i) any public and clinical healthcare provider such as doctor, nurse,
paramedical worker and community health worker;

(ii) any other person empowered under the Act to take measures to
prevent the outbreak of the disease or spread thereof; and

(iii) any person declared as such by the State Government, by
notification in the Official Gazette;

(c) “property” includes—

(i) aclinical establishment as defined in the Clinical Establishments
(Registration and Regulation) Act, 2010;

(ii) any facility identified for quarantine and isolation of patients
during an epidemic;

(iii) a mobile medical unit; and

(iv) any other property in which a healthcare service personnel has
direct interest in relation to the epidemic;

(d) the words and expressions used herein and not defined, but defined
in the Indian Ports Act, 1908, the Aircraft Act, 1934 or the Land Ports
Authority of India Act, 2010, as the case may be, shall have the same
meaning as assigned to them in that Act.’.

4. Amendment of section 2A: In section 2A of the principal Act, for the portion
beginning with the words “the Central Government may take measures”
and ending with the words “as may be necessary”, the following shall be
substituted, namely:—

“the Central Government may take such measures, as it deems fit and
prescribe regulations for the inspection of any bus or train or goods vehicle
or ship or vessel or aircraft leaving or arriving at any land port or port or
aerodrome, as the case may be, in the territories to which this Act extends
and for such detention thereof, or of any person intending to travel therein,
or arriving thereby, as may be necessary”.

5. Insertion of new section 2B: After section 2A of the principal Act, the
following section shall be inserted, namely:—

“2B. Prohibition of violence against health care service personnel
and damage to property— No person shall indulge in any act of violence
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against a healthcare service personnel or cause any damage or loss to
any property during an epidemic”.

6. Amendment of section 3: Section 3 of the principal Act shall be
renumbered as sub-section (1) thereof, and after sub-section (1) as so
renumbered, the following sub-sections shall be inserted, namely:-

“(2) Whoever, —

(i) commits or abets the commission of an act of violence against a
healthcare service personnel; or

(ii) abets or causes damage or loss to any property,

shall be punished with imprisonment for a term which shall not be less
than three months, but which may extend to five years, and with fine,
which shall not be less than fifty thousand rupees, but which may extend
to two lakh rupees.

(3) Whoever, while committing an act of violence against a healthcare
service personnel, causes grievous hurt as defined in section 320 of the
Indian Penal Code to such person, shall be punished with imprisonment
for a term which shall not be less than six months, but which may extend to
seven years and with fine, which shall not be less than one lakh rupees,
but which may extend to five lakh rupees.”.

7. Insertion of new sections 3A, 3B, 3C, 3D and 3E: After section 3 of the
principal Act, the following sections shall be inserted, namely:—

‘3A. Cognizance, investigation and trial of offences: Notwithstanding
anything contained in the Code of Criminal Procedure, 1973,—

(i) an offence punishable under sub-section (2) or sub-section (3) of
section 3 shall be cognizable and non-bailable;

(ii) any case registered under sub-section (2) or sub-section (3) of section
3 shall be investigated by a police officer not below the rank of
Inspector;

(iii) investigation of a case under sub-section (2) or sub-section (3) of
section 3 shall be completed within a period of thirty days from the
date of registration of the First Information Report;

(iv) in every inquiry or trial of a case under sub-section (2) or sub-section
(3) of section 3, the proceedings shall be held as expeditiously as
possible, and in particular, when the examination of witnesses has
once begun, the same shall be continued from day to day until all the
witnesses in attendance have been examined, unless the Court finds
the adjournment of the same beyond the following day to be necessary
for reasons to be recorded, and an endeavour shall be made to ensure
that the inquiry or trial is concluded within a period of one year:
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Provided that where the trial is not concluded within the said period, the
Judge shall record the reasons for not having done so:

Provided further that the said period may be extended by such further
period, for reasons to be recorded in writing, but not exceeding six months
at a time.

3B. Composition of certain offences: Where a person is prosecuted
for committing an offence punishable under sub-section (2) of section
3, such offence may, with the permission of the Court, be compounded
by the person against whom such act of violence is committed.

3C. Presumption as to certain Offences: Where a person is prosecuted
for committing an offence punishable under sub-section (3) of section
3, the Court shall presume that such person has committed such
offence, unless the contrary is proved.

3D. Presumption of culpable mental state: (1) In any prosecution for
an offence under sub-section (3) of section 3 which requires a culpable
mental on the part of the accused, the Court shall presume the
existence of such mental state, but it shall be a defence for the
accused to prove the fact that he had no such mental state with respect
to the act charged as an offence in that prosecution.

(2) For the purposes of this section, a fact is said to be proved only
when the Court believes it to exist beyond reasonable doubt and not
merely when its existence is established by a preponderance of
probability.

Explanation.— In this section, “culpable mental state” includes
intention, motive, knowledge of a fact and the belief in, or reason to
believe, a fact.

3E. Compensation for acts of violence: (1) In addition to the
punishment provided for an offence under sub-section (2) or sub-
section (3) of section 3, the person so convicted shall also be liable
to pay, by way of compensation, such amount, as may be determined
by the Court for causing hurt or grievous hurt to any healthcare service
personnel.

(2) Notwithstanding the composition of an offence under section 3B,
in case of damage to any property or loss caused, the compensation
payable shall be twice the amount of fair market value of the damaged
property or the loss caused, as may be determined by the Court.

(3) Upon failure to pay the compensation awarded under sub-sections
(1) and (2), such amount shall be recovered as an arrear of land

revenue under the Revenue Recovery Act, 1890.’.
)
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MADHYA PRADESH EPIDEMIC DISEASES, COVID-19
REGULATIONS, 2020

(Notification dated 23.03.2020 of Government of Madhya Pradesh,
Department of Public Health & Family Welfare, Vallabh Bhawan, Bhopal)

No. PS/Health/17/Medi-3/595 — In exercise of the powers conferred
under Sections 2, 3 & 4 of the Epidemic Diseases Act, 1897, the Governor of
Madhya Pradesh is pleased to issue the following regulations regarding COVID-
19 (Corona Virus Disease 2019)

1. These regulations may be called “The Madhya Pradesh Epidemic
Diseases, COVID-19 Regulations, 2020".

2. “Epidemic Disease” in these regulations means COVID-19 (Corona
Virus Disease 2019) which has been notified as Notified Epidemic
disease and “Notified Infectious Disease” under Madhya Pradesh
Public Health Act, 1949 by notification dated 18.03.2020.

3. Authorized persons under this Act are Principal Secretary (Public
Health & Family Welfare) at the State Level, District Magistrate,
Commissioner of Municipal Corporation, Sub-Divisional Magistrate
(SDM), Chief Medical and Health Officer and Civil Surgeon cum
Hospital Superintendent in the districts.

4. Staff of all Government Departments and Organization of the
concerned area will be at the disposal of the District Magistrate,
Sub-Divisional Magistrate (SDM), and officers authorized by the
Department of Public Health and Family Welfare, for discharging the
duty of containment measures in the districts. If required, District
Magistrate may order requisition of services and facilities of any other
person/institution.

5. No persons/institution/organization will use any print or electronic or
social media for dissemination of any information regarding COVID-19
without ascertaining of facts and prior clearance of the Principal
Secretary (Public Health & Family Welfare), Commissioner, Health,
Commissioner Medical Education, Director (Public Health & Family
Welfare), Director (Medical Education) or the District Magistrate as
the case may be. This is necessary to avoid spread of any
unauthenticated information and/or rumors regarding COVID-19. If
any person/institution/organization is found indulging in such activity,
it will be treated as a punishable offence under these Regulations.

6. All hospitals, nursing homes and clinical establishments (government
or private) during screening of specified cases shall record the history
of travel of the person to any country or area (as per the guidelines
issued from time to time by Government of India) where COVID-19
has been reported. The history of contacts with the suspected or
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confirmed case of COVID-19 is required to be recorded. Contact
tracing for patients (required as per the guidelines issued from time
to time) will be conducted by the Health Department or by other
identified staff. Information of all such cases must be given to District
integrated Disease Surveillance Unit and District Magistrate
immediately.

7. If the owner or occupier(s) of any premises or any individual
suspected/confirmed with COVID-19, refuses to take measures for
prevention or treatmenti.e., Home Quarantine/Institutional Quarantine/
Isolation or any such person refuses to co-operate with, render
assistance to, or comply with the directions of the Surveillance
Personnel, the concerned District Magistrate having jurisdiction
specifically in this regard, may pass an appropriate order and may
proceed with proceedings under Section 133 of the Code of Criminal
Procedure, 1973 (2 of 1974), or take any other coercive action as
deemed necessary and expedient for enforcing such cooperation and
assistance. In case of a minor, such Order shall be directed to the
guardian or any other adult member of the family of the minor.

8. All advisories issued/or to be issued by the Government of India on
COVID-19 will ipso facto be treated as directions under the Epidemic
Diseases Act, 1897 in the State of Madhya Pradesh.

9. With the concurrence of Health and Family Welfare Department,
Madhya Pradesh, District Disaster Management Committee headed
by District Magistrate is authorized for planning strategy regarding
containment measures for COVID-19 in their respective districts. The
District Magistrate may co opt more officers from different departments
for District Disaster Management Committee for this activity under
these regulations.

10. Penalty: Any person/institution/organization found violating any
provisions of this regulation shall be deemed to have committed an
offence punishable under Section 187/188/269/270/271 of the Indian
Penal Code (45 of 1860). District Magistrate of a District may penalize
any person/institution/ organization if found violating provisions of
these regulation or any further orders issued by the Government under
these Regulations.

11. Protection to persons acting under the Act: No suit or legal
proceedings shall lie against any person for anything done or intended
to be done in good faith under this Act unless proved otherwise.

12. These regulations shall come into force immediately and shall remain
valid for a period of one year from the date of publication of this
notification.

)
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1.

PROTECTION OF CHILDREN FROM SEXUAL OFFENCES

RULES, 2020

(Notification dated 09.03.2020 of Ministry of Women And Child Development)

G.S.R. 165(E). — In exercise of the powers conferred by section 45 of the
Protection of Children from Sexual Offences Act, 2012 (32 of 2012), the Central
Government hereby makes the following rules, namely:—

(1)
(2)

Short title and commencement. — These rules may be called the
Protection of Children from Sexual Offences Rules, 2020.

They shall come into force on the date of their publication in the
Official Gazette.

Definitions. — (1) In these rules, unless the context otherwise requires,—

(a)
(b)

“Act” means the Protection of Children from Sexual Offences Act,
2012 (32 of 2012);

“District Child Protection Unit” (DCPU) means the District Child
Protection Unit established by the State Government under section
106 of the Juvenile Justice (Care and Protection of Children) Act,
2015 (2 of 2016);

“Expert” means a person trained in mental health, medicine, child
development or other relevant discipline, who may be required to
facilitate communication with a child whose ability to communicate has
been affected by trauma, disability or any other vulnerability;

“Special educator” means a person trained in communication with
children with disabilities in a way that addresses the child’s individual
abilities and needs, which include challenges with learning and
communication, emotional and behavioral issues, physical disabilities,
and developmental issues.

Explanation.— For the purposes of this clause, the expression
“disabilities”, shall carry the same meaning as defined in clause (s) of
section 2 of the Rights of Persons with Disabilities Act, 2016 (49 of 2016);

“Person familiar with the manner of communication of the
child” means a parent or family member of a child or a member of
child’s shared household or any person in whom the child reposes
trust and confidence, who is familiar with that child’s unique manner
of communication, and whose presence may be required for or be
conducive to more effective communication with the child;

“Support person” means a person assigned by the Child Welfare
Committee, in accordance with sub-rule (7) of rule 4, to render
assistance to the child through the process of investigation and trial,
or any other person assisting the child in the pre-trial or trial process
in respect of an offence under the Act;
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(2) Words and expressions used and not defined in these rules but
defined in the Act shall have the meanings respectively assigned to
them under the Act.

3. Awareness generation and capacity building. — (1) The Central
Government, or as the case may be, the State Government shall prepare
age-appropriate educational material and curriculum for children, informing
them about various aspects of personal safety, including—

(i) measures to protect their physical, and virtual identity; and to
safeguard their emotional and mental well-being;

(i) prevention and protection from sexual offences;
(iii) reporting mechanisms, including Child helpline-1098 services;

(iv) inculcating gender sensitivity, gender equality and gender equity
for effective prevention of offences under the Act.

(2) Suitable material and information may be disseminated by the
respective Governments in all public places such as panchayat
bhavans, community centers, schools and colleges, bus terminals,
railway stations, places of congregation, airports, taxi stands, cinema
halls and such other prominent places and also be disseminated in
suitable form in virtual spaces such as internet and social media.

(3) The Central Government and every State Government shall take all
suitable measures to spread awareness about possible risks and
vulnerabilities, signs of abuse, information about rights of children under
the Act along with access to support and services available for children.

(4) Any institution housing children or coming in regular contact with
children including schools, creches, sports academies or any other
facility for children must ensure a police verification and background
check on periodic basis, of every staff, teaching or non-teaching,
regular or contractual, or any other person being an employee of
such Institution coming in contact with the child. Such Institution shall
also ensure that periodic training is organised for sensitising them on
child safety and protection.

(5) The respective Governments shall formulate a child protection policy
based on the principle of zero-tolerance to violence against children,
which shall be adopted by all institutions, organizations, or any other
agency working with, or coming in contact with children.

(6) The Central Government and every State Government shall provide
periodic trainings including orientation programmes, sensitization
workshops and refresher courses to all persons, whether regular or
contractual, coming in contact with the children, to sensitize them
about child safety and protection and educate them regarding their
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responsibility under the Act. Orientation programme and intensive courses
may also be organized for police personnel and forensic experts for
building their capacities in their respective roles on a regular basis.

4. Procedure regarding care and protection of child. — (1) Where any
Special Juvenile Police Unit (hereafter referred to as “SJPU”) or the local
police receives any information under sub-section (1) of section 19 of the
Act from any person including the child, the SJPU or local police receiving
the report of such information shall forthwith disclose to the person making
the report, the following details:-

(i) his or her name and designation;
(ii) the address and telephone number;

(iii) the name, designation and contact details of the officer who
supervises the officer receiving the information.

(2) If any such information regarding the commission of an offence under
the provisions of the Act is received by the child helpline — 1098, the
child helpline shall immediately report such information to SJPU or
Local Police.

(3) Where an SJPU or the local police, as the case may be, receives
information in accordance with the provisions contained under
sub-section (1) of section 19 of the Act in respect of an offence that
has been committed or attempted or is likely to be committed, the
authority concerned shall, where applicable, —

(a) proceed to record and register a First Information Report as per
the provisions of section 154 of the Code of Criminal Procedure,
1973 (2 of 1974), and furnish a copy thereof free of cost to the
person making such report, as per sub-section (2) of section
154 of that Code;

(b) where the child needs emergency medical care as described
under sub-section (5) of section 19 of the Act or under these
rules, arrange for the child to access such care, in accordance
with rule 6;

(c) take the child to the hospital for the medical examination in
accordance with section 27 of the Act;

(d) ensure that the samples collected for the purposes of the forensic
tests are sent to the forensic laboratory immediately;

(e) inform the child and child’s parent or guardian or other person
in whom the child has trust and confidence of the availability of
support services including counselling, and assist them in
contacting the persons who are responsible for providing these
services and relief;
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(f) inform the child and child’s parent or guardian or other person
in whom the child has trust and confidence as to the right of the
child to legal advice and counsel and the right to be represented
by a lawyer, in accordance with section 40 of the Act.

(4) Where the SJPU or the local police receives information under sub-
section (1) of section 19 of the Act, and has a reasonable
apprehension that the offence has been committed or attempted or is
likely to be committed by a person living in the same or shared
household with the child, or the child is living in a child care institution
and is without parental support, or the child is found to be without any
home and parental support, the concerned SJPU, or the local police
shall produce the child before the concerned Child Welfare Committee
(hereafter referred to as “CWC”) within 24 hours of receipt of such
report, together with reasons in writing as to whether the child is in
need of care and protection under sub-section (5) of section 19 of
the Act, and with a request for a detailed assessment by the CWC.

(5) Upon receipt of a report under sub-rule (3), the concerned CWC must
proceed, in accordance with its powers under sub-section (1) of section
31 of the Juvenile Justice Act, 2015 (2 of 2016), to make a
determination within three days, either on its own or with the assistance
of a social worker, as to whether the child needs to be taken out of
the custody of child’s family or shared household and placed in a
children’s home or a shelter home.

(6) In making determination under sub-rule (4), the CWC shall take into
account any preference or opinion expressed by the child on the
matter, together with the best interests of the child, having regard to
the following considerations, namely: —

(i) the capacity of the parents, or of either parent, or of any other
person in whom the child has trust and confidence, to provide
for the immediate care and protection needs of the child,
including medical needs and counseling;

(ii) the need for the child to remain in the care of parent’s, family
and extended family and to maintain a connection with them;

(iii) the child’s age and level of maturity, gender, and social and
economic background;

(iv) disability of the child, if any;
(v) any chronic iliness from which a child may suffer;

(vi) any history of family violence involving the child or a family
member of the child; and,

(vii) any other relevant factors that may have a bearing on the best
interests of the child:
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Provided that prior to making such determination, an inquiry shall be
conducted in such a way that the child is not unnecessarily exposed
to injury or inconvenience.

(7) The child and child’s parent or guardian or any other person in whom
the child has trust and confidence and with whom the child has been
living, who is affected by such determination, shall be informed that
such determination is being considered.

(8) The CWC, on receiving a report under sub-section (6) of section 19
of the Act or on the basis of its assessment made under sub-rule (5),
and with the consent of the child and child’s parent or guardian or
other person in whom the child has trust and confidence, may provide
a support person to render assistance to the child in all possible
manner throughout the process of investigation and trial, and shall
immediately inform the SJPU or Local Police about providing a support
person to the child.

(9) The support person shall at all times maintain the confidentiality of all
information pertaining to the child to which he or she has access and
shall keep the child and child’s parent or guardian or other person in
whom the child has trust and confidence, informed regarding the
proceedings of the case, including available assistance, judicial
procedures, and potential outcomes. The Support person shall also
inform the child of the role the Support person may play in the judicial
process and ensure that any concerns that the child may have,
regarding child’s safety in relation to the accused and the manner in
which the Support person would like to provide child’s testimony, are
conveyed to the relevant authorities.

(10) Where a support person has been provided to the child, the SJPU or
the local police shall, within 24 hours of making such assignment,
inform the Special Court in writing.

(11) The services of the support person may be terminated by the CWC
upon request by the child and child’s parent or guardian or person in
whom the child has trust and confidence, and the child requesting
the termination shall not be required to assign any reason for such
request. The Special Court shall be given in writing such information.

(12) The CWC shall also seek monthly reports from support person till the
completion of trial, with respect to condition and care of child, including
the family situation focusing on the physical, emotional and mental
well-being, and progress towards healing from trauma; engage with
medical care facilities, in coordination with the support person, to
ensure need-based continued medical support to the child, including
psychological care and counseling; and shall ensure resumption of
education of the child, or continued education of the child, or shifting
of the child to a new school, if required.
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(13) It shall be the responsibility of the SJPU, or the local police to keep the
child and child’s parent or guardian or other person in whom the child
has trust and confidence, and where a support person has been
assigned, such person, informed about the developments, including the
arrest of the accused, applications filed and other court proceedings.

(14) SJPU or the local police shall also inform the child and child’s parents
or guardian or other person in whom the child has trust and confidence
about their entittements and services available to them under the Act
or any other law for the time being applicable as per Form-A. It shall
also complete the Preliminary Assessment Report in Form-B within
24 hours of the registration of the First Information Report and submit
it to the CWC.

(15) The information to be provided by the SJPU, local police, or support
person, to the child and child’s parents or guardian or other person
in whom the child has trust and confidence, includes but is not limited
to the following:-

(i) the availability of public and private emergency and crisis services;
(ii) the procedural steps involved in a criminal prosecution;

(iii) the availability of victim’s compensation benefits;
(

iv) the status of the investigation of the crime, to the extent it is
appropriate to inform the victim and to the extent that it will not
interfere with the investigation;

(v) the arrest of a suspected offender;
(vi) the filing of charges against a suspected offender;

(vii) the schedule of court proceedings that the child is either required
to attend or is entitled to attend;

(viii) the bail, release or detention status of an offender or suspected
offender;

(ix) the rendering of a verdict after trial; and
(x) the sentence imposed on an offender.

5. Interpreters, translators, special educators, experts and support
persons. — (1) In each district, the DCPU shall maintain a register with
names, addresses and other contact details of interpreters, translators,
experts, special educators and support persons for the purposes of the
Act, and this register shall be made available to the SJPU, local police,
magistrate or Special Court, as and when required.

(2) The qualifications and experience of the interpreters, translators,
special educators, experts and support persons engaged for the
purposes of sub-section (4) of section 19, sub-sections (3) and (4) of
section 26 and section 38 of the Act, and Rule 4 respectively shall be
as indicated in these rules.
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(3) Where an interpreter, translator, or special educator is engaged,
otherwise than from the list maintained by the DCPU under sub-rule (1),
the requirements prescribed under sub-rules (4) and (5) of this rule may
be relaxed on evidence of relevant experience or formal education or
training or demonstrated proof of fluency in the relevant languages by
the interpreter, translator, or special educator, subject to the satisfaction
of the DCPU, Special Court or other authority concerned.

(4) Interpreters and translators engaged under sub-rule (1) should have
functional familiarity with language spoken by the child as well as the
official language of the state, either by virtue of such language being
child’s mother tongue or medium of instruction at school at least up
to primary school level, or by the interpreter or translator having
acquired knowledge of such language through child’s vocation,
profession, or residence in the area where that language is spoken.

(5) Sign language interpreters, special educators and experts entered in
the register under sub-rule(1) should have relevant qualifications in
sign language or special education, or in the case of an expert, in the
relevant discipline, from a recognised University or an institution
recognised by the Rehabilitation Council of India.

(6) Support person may be a person or organisation working in the field
of child rights or child protection, or an official of a children’s home or
shelter home having custody of the child, or a person employed by
the DCPU:

Provided that nothing in these rules shall prevent the child and child’s
parents or guardian or other person in whom the child has trust and
confidence from seeking the assistance of any person or organisation
for proceedings under the Act.

(7) Payment for the services of an interpreter, translator, special educator,
expert or support person whose name is enrolled in the register
maintained under sub-rule (1) or otherwise, shall be made by the
State Government from the Fund maintained under section 105 of
the Juvenile Justice Act, 2015 (2 of 2016), or from other funds placed
at the disposal of the DCPU.

(8) Any interpreter, translator, special educator, expert or support person
engaged for the purpose of assisting a child under this Act, shall be
paid a fee which shall be prescribed by the State Government, but
which, shall not be less than the amount prescribed for a skilled worker
under the Minimum Wages Act, 1948 (11 of 1948).

(9) Any preference expressed by the child at any stage after information
is received under sub-section(1) of section 19 of the Act, as to the
gender of the interpreter, translator, special educator, expert or support
person, may be taken into consideration, and where necessary, more
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than one such person may be engaged in order to facilitate
communication with the child.

(10) The interpreter, translator, special educator, expert, support person
or person familiar with the manner of communication of the child
engaged to provide services for the purposes of the Act shall be
unbiased and impartial and shall disclose any real or perceived conflict
of interest and shall render a complete and accurate interpretation or
translation without any additions or omissions, in accordance with
section 282 of the Code of Criminal Procedure, 1973 (2 of 1974).

(11) In proceedings under section 38, the Special Court shall ascertain
whether the child speaks the language of the court adequately, and
that the engagement of any interpreter, translator, special educator,
expert, support person or other person familiar with the manner of
communication of the child, who has been engaged to facilitate
communication with the child, does not involve any conflict of interest.

(12) Any interpreter, translator, special educator, expert or support person
appointed under the Act shall be bound by the rules of confidentiality,
as described under section 127 read with section 126 of the Indian
Evidence Act, 1872 (1 of 1872).

6. Medical aid and care. — (1) Where an officer of the SJPU, or the local police
receives information under section 19 of the Act that an offence under the Act
has been committed, and is satisfied that the child against whom an offence
has been committed is in need of urgent medical care and protection, such
officer, or as the case may be, the local police shall, within 24 hours of receiving
such information, arrange to take such child to the nearest hospital or medical
care facility center for emergency medical care:

Provided that where an offence has been committed under sections 3, 5, 7
or 9 of the Act, the victim shall be referred to emergency medical care.

(2) Emergency medical care shall be rendered in such a manner as to protect
the privacy of the child, and in the presence of the parent or guardian or
any other person in whom the child has trust and confidence.

(3) No medical practitioner, hospital or other medical facility center
rendering emergency medical care to a child shall demand any legal
or magisterial requisition or other documentation as a pre-requisite
to rendering such care.

(4) The registered medical practitioner rendering medical care shall attend
to the needs of the child, including:

(a) treatment for cuts, bruises, and other injuries including genital
injuries, if any;

(b) treatment for exposure to sexually transmitted diseases (STDs)
including prophylaxis for identified STDs;
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(c) treatment for exposure to Human Immunodeficiency Virus (HIV),
including prophylaxis for HIV after necessary consultation with
infectious disease experts;

(d) possible pregnancy and emergency contraceptives should be
discussed with the pubertal child and her parent or any other
person in whom the child has trust and confidence; and,

(e) wherever necessary, a referral or consultation for mental or
psychological health needs, or other counseling, or drug de-
addiction services and programmes should be made.

(5) The registered medical practitioner shall submit the report on the
condition of the child within 24 hrs to the SJPU or Local Police.

(6) Any forensic evidence collected in the course of rendering emergency
medical care must be collected in accordance with section 27 of the Act.

(7) If the child is found to be pregnant, then the registered medical
practitioner shall counsel the child, and her parents or guardians, or
support person, regarding the various lawful options available to the
child as per the Medical Termination of Pregnancy Act, 1971 and the
Juvenile Justice (Care and Protection of Children) Act, 2015 (2 of 2016).

(8) If the child is found to have been administered any drugs or other
intoxicating substances, access to drug de- addiction programme shall
be ensured.

(9) If the child is a divyang (person with disability), suitable measure and
care shall be taken as per the provisions of The Rights of Persons
with Disabilities Act, 2016 (49 of 2016).

7. Legal aid and assistance. — (1) The CWC shall make a recommendation

to District Legal Services Authority (hereafter referred to as “DLSA”) for
legal aid and assistance.

(2) The legal aid and assistance shall be provided to the child in
accordance with the provisions of the Legal Services Authorities
Act, 1987 (39 of 1987).

8. Special relief. — (1) For special relief, if any, to be provided for
contingencies such as food, clothes, transport and other essential needs,
CWC may recommend immediate payment of such amount as it may assess
to be required at that stage, to any of the following:-

(i) the DLSA under Section 357A; or;
(ii) the DCPU out of such funds placed at their disposal by state or;

(iii) funds maintained under section 105 of the Juvenile Justice (Care and
Protection of Children) Act, 2015 (2 of 2016);

(2) Such immediate payment shall be made within a week of receipt of
recommendation from the CWC.
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9. Compensation. — (1) The Special Court may, in appropriate cases, on its
own or on an application filed by or on behalf of the child, pass an order
for interim compensation to meet the needs of the child for relief or
rehabilitation at any stage after registration of the First Information Report.
Such interim compensation paid to the child shall be adjusted against the
final compensation, if any.

(2) The Special Court may, on its own or on an application filed by or on
behalf of the victim, recommend the award of compensation where the
accused is convicted, or where the case ends in acquittal or discharge,
or the accused is not traced or identified, and in the opinion of the Special
Court the child has suffered loss or injury as a result of that offence.

(3) Where the Special Court, under sub-section (8) of section 33 of the Act
read with sub-sections (2) and (3) of section 357A of the Code of Criminal
Procedure, 1973 (2 of 1974) makes a direction for the award of
compensation to the victim, it shall take into account all relevant factors
relating to the loss or injury caused to the victim, including the following:-

(i) type of abuse, gravity of the offence and the severity of the
mental or physical harm or injury suffered by the child;

(ii) the expenditure incurred or likely to be incurred on child’s medical
treatment for physical or mental health or on both;

(iii) loss of educational opportunity as a consequence of the offence,
including absence from school due to mental trauma, bodily injury,
medical treatment, investigation and trial of the offence, or any
other reason;

(iv) loss of employment as a result of the offence, including absence
from place of employment due to mental trauma, bodily injury,
medical treatment, investigation and trial of the offence, or any
other reason;

(v) the relationship of the child to the offender, if any;

(vi) whether the abuse was a single isolated incidence or whether
the abuse took place over a period of time;

(vii) whether the child became pregnant as a result of the offence;

(viii) whether the child contracted a sexually transmitted disease (STD)
as a result of the offence;

(ix) whether the child contracted human immunodeficiency virus (HIV)
as a result of the offence;

(x) any disability suffered by the child as a result of the offence;

(xi) financial condition of the child against whom the offence has been
committed so as to determine such child’s need for rehabilitation;

(xii) any other factor that the Special Court may consider to be relevant.
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10.

1.

(4) The compensation awarded by the Special Court is to be paid by the
State Government from the Victims Compensation Fund or other
scheme or fund established by it for the purposes of compensating
and rehabilitating victims under section 357A of the Code of Criminal
Procedure, 1973 or any other law for the time being in force, or, where
such fund or scheme does not exist, by the State Government.

(5) The State Government shall pay the compensation ordered by the
Special Court within 30 days of receipt of such order.

(6) Nothing in these rules shall prevent a child or child’s parent or
guardian or any other person in whom the child has trust and
confidence from submitting an application for seeking relief under
any other rules or scheme of the Central Government or State
Government.

Procedure for imposition of fine and payment thereof. — (1) The CWC
shall coordinate with the DLSA to ensure that any amount of fine imposed
by the Special Court under the Act which is to be paid to the victim, is in
fact paid to the child.

(2) The CWC will also facilitate any procedure for opening a bank account,
arranging for identity proofs, etc., with the assistance of DCPU and
support person.

Reporting of pornographic material involving a child. — (1) Any person
who has received any pornographic material involving a child or any
information regarding such pornographic material being stored, possessed,
distributed, circulated, transmitted, facilitated, propagated or displayed,
or is likely to be distributed, facilitated or transmitted in any manner shall
report the contents to the SJPU or local police, or as the case may be,
cyber-crime portal (cybercrime.gov.in) and upon such receipt of the report,
the SJPU or local police or the cyber-crime portal take necessary action as
per the directions of the Government issued from time to time.

(2) In case the “person” as mentioned in sub-rule (1) is an “intermediary” as
defined in clause (w) of sub-section (1) of section 2 of the Information
Technology Act, 2000, such person shall in addition to reporting, as
provided under sub-rule (1), also hand over the necessary material
including the source from which such material may have originated to
the SJPU or local police, or as the case may be, cyber-crime portal
(cybercrime.gov.in) and upon such receipt of the said material, the SIPU
or local police or the cyber-crime portal take necessary action as per
the directions of the Government issued from time to time.

(3) The report shall include the details of the device in which such
pornographic content was noticed and the suspected device from
which such content was received including the platform on which the
content was displayed.
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(4) The Central Government and every State Government shall make all
endeavors to create widespread awareness about the procedures of
making such reports from time to time.

12. Monitoring of implementation of the Act. — (1) The National Commission
for the Protection of Child Rights (hereafter referred to as “NCPCR”) or
the State Commission for the Protection of Child Rights (hereafter referred
to as “SCPCR”), as the case may be, shall in addition to the functions
assigned to them under the Commissions for Protection of Child Rights
Act, 2005 (4 of 2006), perform the following functions for implementation
of the provisions of the Act—

(a) monitor the designation of Special Courts by State Governments;

(b) monitor the appointment of the Special Public Prosecutors by the State
Governments;

(c) monitor the formulation of the guidelines described in section 39 of
the Act by the State Governments, for the use of non-governmental
organisations, professionals and experts or persons having knowledge
of psychology, social work, physical health, mental health and child
development to be associated with the pre-trial and trial stage to assist
the child, and to monitor the application of these guidelines;

(d) monitor the designing and implementation of modules for training
police personnel and other concerned persons, including officers of
the Centre and State Governments, for the effective discharge of their
functions under the Act;

(e) monitor and support the Central Government and State Governments
for the dissemination of information relating to the provisions of the
Act through media including the television, radio and print media at
regular intervals, so as to make the general public, children as well
as their parents and guardians aware of the provisions of the Act.

(f) call for a report on any specific case of child sexual abuse falling
within the jurisdiction of a CWC.

(g) collect information and data on its own or from the relevant agencies
regarding reported cases of sexual abuse and their disposal under
the processes provided under the Act, including information on the
following:-

(i) number and details of offences reported under the Act;

(i) whether the procedures prescribed under the Act and rules were
followed, including those regarding time-frames;

(iii) details of arrangements for care and protection of victims of
offences under this Act, including arrangements for emergency
medical care and medical examination; and,
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(iv) details regarding assessment of the need for care and protection
of a child by the concerned CWC in any specific case;

(h) use the information so collected to assess the implementation of
the provisions of the Act. The report on monitoring of the Act
shall be included in a separate chapter in the annual report of
the NCPCR or the SCPCR.

(2) The concerned authorities mandated to collect data, under the Act,
shall share such data with the Central Government and every State
Government, NCPCR and SCPCRs.

13. Repeal. — The Protection of Children from Sexual Offences Rules, 2012
are hereby repealed, except as respects things done or omitted to be done
before such repeal.

FORM-A

Entitlement of children who have suffered sexual abuse to receive
information and services

To receive a copy of the FIR.

To receive adequate security and protection by Police.

To receive immediate and free medical examination by civil hospital/PHC etc.
To receive counseling and consultation for mental and psychological well being.

For recording of statement of child by woman police officer at child’s home
or any other place convenient to child.

o RN~

6. To be moved to a Child Care Institution where offence was at home or in a
shared household, to the custody of a person whom child reposes faith.

7. For immediate aid and assistance on the recommendation of CWC.
8. For being kept away from accused at all times, during trial and otherwise.
9. To have an interpreter or translator, where needed.

10. To have special educator for the child or other specialized person where
child is disabled.

11. For Free Legal Aid.

12. For Support Person to be appointed by Child Welfare Committee.
13. To continue with education.

14. To privacy and confidentiality.

15. For list of Important Contact No.’s including that of the District Magistrate
and the Superintendent of Police.

Date: Duty Officer
| have received a copy of ‘Form-A’ (Name & Designation to
(Signature of Victim/Parent/Guardian) be mentioned)

JOTI JOURNAL - APRIL 2020 - PART IV 23



(Note : The form may be converted in local and simple child friendly language)

FORM-B
PRELIMINARY ASSESSMENT REPORT
PARAMETERS COMMENT
1 Age of the victim
2 Relationship of child to the offender
3 Type of abuse and gravity of the offence
4 Available details and severity of mental and physical
harm/injury suffered by the child
5 Whether the child is disabled (physical, mental or
intellectual)
6 Details regarding economic status of victim’s parents,
total number of child’s family members, occupation of
child’s parents and monthly family income.
7 Whether the victim has undergone or is undergoing any
medical treatment due to incident of the present case or
needs medical treatment on account of offence.
8 Whether there has been loss of educational opportunity
as a consequence of the offence, including absence from
school due to mental trauma, bodily injury, medical
treatment, investigation and trial or other reason?
9 Whether the abuse was a single isolated incident or
whether the abuse took place over a period of time?
10 Whether the parents of victim are undergoing any
treatment or have any health issues?
11 Aadhar No. of the child, if available.
Date: Station House Officer
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