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NO. NO.

ARBITRATION AND CONCILIATION ACT, 1996

Sections 34 and 37 – Arbitrability of dispute.

 e/;LFkrk ;ksX; fooknA 61* 85

ADOPTION REGULATIONS, 2017

Regulations 21 and 41 – See Sections 58 and 59 of the Juvenile Justice (Care and
Protection of Children) Act, 2015.

 ns[ksa fd'kksj U;k; ¼ckydksa dh ns[kjs[k ,oa laj{k.k½ vf/kfu;e] 2015
dh /kkjk,a 58 ,oa 59A 102* 142

CIVIL PROCEDURE CODE, 1908

Section 96 and Order 41 Rule 23 – Appeal – Whether an appeal admitted for final
hearing without any objection as to delay may be rejected being barred by limitation
without giving an opportunity to the appellant?

vihy & D;k vihy dks foyac dh fdlh vkifÙk ds
fcuk vafre lquokbZ ds fy, Lohdkj dj fy, tkus ds ckn vihykFkhZ dks dksbZ volj fn, fcuk
ifjlhek dky ds otZu ds vk/kkj ij [kkfjt fd;k tk ldrk gS\ 62 85
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Order 6 Rule 17 – Amendment of pleadings – At appellate stage – To incorporate plea
of readiness and willingness.

vfHkopuksa dk la'kks/ku & vihy ds Lrj ij & rRij vkSj bPNqd gksus
ds vfHkopu ds lekos'k gsrqA 112 152

Order 7 Rule 11 and Order 8 Rule 6A – (i) Whether a plaint can be rejected on the
ground of limitation under Order 7 Rule 11 CPC?

(ii) Counter claim – What constitutes? Whether counter claim can be treated as
clarificatory or supplementary in nature to the written statement?

 ¼i½ D;k fl-iz-la- ds vkns'k 7 fu;e 11 ds
v/khu dksbZ okn ifjlhek dky ds vk/kkj ij ukeatwj fd;k tk ldrk gS\

¼ii½ izfrnkok & D;k gksrk gS\ D;k izfrnkok dks fyf[kr dFku dk Li"Vhdj.k ;k vuqiwjd ekuk
tk ldrk gS\ 63 86

Order 22 Rules 1 to 5 – Substitution of legal representatives in matrimonial disputes.

 oSokfgd ekeyksa esa fof/kd izfrfuf/k;ksa dk izfrLFkkiuA
64 88

Order 22 Rule 3 – Legal representatives – Right to claim relief in suit.

 & fof/kd çfrfuf/k & okn esa vuqrks"k dk nkok djus dk vf/kdkjA
65 89

Order 33 Rule 1 – (i) Indigent person – Determination of indigency.

(ii) Indigent person; appeal by.

 & ¼i½ fu/kZu O;fä & fu/kZurk dk fu/kkZj.kA

¼ii½ fu/kZu O;fä }kjk vihyA 66 90

CONSTITUTION OF INDIA:

Article 136 – See Section 372 of the Criminal Procedure Code, 1973.

 ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 372A 79 105

CONTRACT ACT, 1872

Sections 70, 73 and 74 – Breach of contract – Remedies – Which provision of the Act is
applicable when limits of liquidated damages are stipulated for?

lafonk dk Hkax & mipkj & tgka uxn {kfr dh lhek fu/kkZfjr dh
xbZ gks] ogka vf/kfu;e dk dkSu lk çko/kku ykxw gksxk\ 67 92

ACT/ TOPIC NOTE PAGE

NO. NO.
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ACT/ TOPIC NOTE PAGE

NO. NO.

CRIMINAL PRACTICE:

– See Section 372 of the Criminal Procedure Code, 1973.

ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 372A 79 105

CRIMINAL PROCEDURE CODE, 1973

Section 145 – (i) Maintainability of Revision against quasi–final or intermediate order.

(ii) Proceeding u/s 145 Cr.P.C. be stayed only when factum of possession is sub-judice in
the civil suit.

 ¼i½ v)Z&vafre vFkok e/;orhZ vkns'k ds fo:) iqujh{k.k dh izpyu'khyrkA

¼ii½ /kkjk 145 ds v/khu dk;Zokgh ek= rc LFkfxr dh tk ldrh gS] tc flfoy okn esa
vkf/kiR; dk rF; U;k;k/khu gksA 68 93

Section 154 – FIR and inquest report – Mention of inquest number in FIR; effect of.

 izFke lwpuk izfrosnu vkSj eR̀;q leh{kk izfrosnu & izFke lwpuk izfrosnu esa èR;q
leh{kk uacj dk mYys[k( izHkkoA 94 (iii) 131

Sections 173(2) and 190 – Which Closure Report can be adopted by Magistrate?

 & dkSu lh [kkRek fjiksVZ eftLVsªV }kjk Lohdkj dh tk ldrh gS\
69 94

Sections 225 and 301 – Sessions trial – Whether counsel engaged by victim/de-facto
complainant may be permitted to cross-examine defence witness after cross-
examination by public prosecutor?

 l= fopkj.k & D;k ihfM+r ;k okLrfod ifjoknh }kjk fu;qDr
vf/koDrk dks yksd vfHk;kstd ds }kjk cpko lk{kh dk izfrijh{k.k dj fy;s tkus ds Ik'pkr~
mlh lk{kh ls izfrijh{k.k djus dh vuqefr nh tk ldrh gS\ 70 95

Section 227 – Discharge; application for – Consideration of.

 & mUekspu ds fy, vkosnu & fopkjA 71* 96

Section 228 – Framing of charges – Offences of cheating and criminal breach of trust
by public servant.

 & vkjksiksa dh fojpuk & yksd lsod }kjk U;kl dk vkijkf/kd Hkax ,oa Ny ds
vijk/kA 72* 96

Section 309(2)(c) – Cross-examination of witness – Right closed by Trial Court.

 lk{kh dk izfrijh{k.k & fopkj.k U;k;ky; }kjk vf/kdkj lekIr dj fn;k
tkukA 73* 97
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Section 311 – Recalling of witnesses on the ground of incompetency of previous lawyer.

 & iwoZ vf/koDrk dh v{kerk ds vk/kkj ij lkf{k;ksa dks iqu% cqyk;k tkukA
74* 98

Section 313 – Examination of accused – Accused’s attention should be drawn to every
inculpatory material so as to enable him to explain it.

 & vfHk;qDr ijh{k.k & vkjksih dk /;ku ,sls izR;sd vfHk;ksxkRed rRoksa dh vksj
vkdf"kZr fd;k tkuk pkfg, ftlls mUgsa mls Li"V djus dk volj miyC/k gks ldsA

75 98

Section 313 – Examination of accused – Admission made during – Use of.

 & vfHk;qDr ijh{k.k & bl nkSjku dh xbZ LohÑfr & dk mi;ksxA
76 (ii) 100

Section 319 – Summoning of additional accused.

 & vfrfjDr vfHk;qDr dks vkgwr djukA 77* 104

Section 319 – Order of summoning – Exercise of power u/s 319 – Test to be applied.

 & leu djus dk vkns'k & /kkjk 319 dh 'kfDr dk mi;ksx & ijh{k.k dh
dlkSVhA 78* 105

Section 354 – Death sentence; award of – Cases based on circumstantial evidence –
Whether death sentence can never be awarded in cases based on circumstantial evidence?

– Death sentence – Doctrine of “residual doubt” – Explained.

 & e`R;qn.M vf/kjksfir fd;k tkuk & ifjfLFkfrtU; lk{; ij vk/kkfjr ekeys &
D;k ifjfLFkfrtU; lk{; ij vk/kkfjr ekeyksa esa e`R;qn.M dHkh ugha fn;k tk ldrk gS\

& eqR;qn.M & ^^vof'k"V lansg^^ dk fl)kar & O;k[;k dh xbZA 89 121

Section 372 – (i) Appeal against conviction – Whether appellate court while hearing an
appeal against conviction, convict accused for offences under which they were acquitted
by the trial Court?

(ii) Illegal order – Challenged by only one of several accused – Whether non-appealing
accused can be benefited by setting aside such illegal order?

 ¼i½ nks"kflf) ds fo:) vihy & D;k nks"kflf) ds fo:) vihy ij lquokbZ
djrs gq, vihyh; U;k;ky;] mu vijk/kksa ds fy, vfHk;qä dks nks"kfl) dj ldrh gS ftueas
os fopkj.k U;k;ky; }kjk nks"keqDr fd, x, Fks\

¼ii½ voS/k vkns'k & dbZ vfHk;qDrx.k esa ls dsoy ,d }kjk pqukSrh nh xbZ & D;k ,sls voS/k
vkns'k dks vikLr djrs gq, vihy u djus okys vfHk;qäx.k dks Hkh ykHkkfUor fd;k tk ldrk
gS\ 79 105

ACT/ TOPIC NOTE PAGE

NO. NO.
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Sections 437 and 439 – See Sections 8, 10 and 12 of the Juvenile Justice (Care and
Protection of Children) Act, 2015.

 ns[ksa fd'kksj U;k; ¼ckydksa dh ns[kjs[k ,oa laj{k.k½ vf/kfu;e] 2015
dh /kkjk,a 8] 10 ,oa 12A 80* 107

CRIMINAL TRIAL:

– Appreciation of evidence and sentence of capital punishment.

& lk{; dk ewY;kadu ,oa e`R;q dk n.Mkns'kA 81 108

– Blood stains – Proof of Forensic examination – Benefit of doubt.

& [kwu ds /kCcs & Qksjsafld ijh{k.k dk izek.k & lansg dk ykHkA 82 109

EVIDENCE ACT, 1872

Section 3 – See Sections 34, 300 Exception 4, 302 and 304 Part I of the Criminal
Procedure Code, 1973.

 ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk,a 34] 300 viokn 4] 302 ,oa 304
Hkkx&,dA 86* 116

Section 3 – See Sections 120B, 409 and 477A of the Indian Penal Code, 1860.

 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 120[k] 409 ,oa 477dA
91* 127

Section 3 – See Section 376(2)(1) (Prior to Amendment 2013) of the Indian Penal Code,
1860.

 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk 376¼2½¼1½ ¼la'kks/ku 2013 ds iwoZ½A
99* 141

Sections 3 and 32 – Multiple dying declarations; appreciation of – Presence of family
members while making dying declaration.

 & ,dkf/kd e`R;qdkfyd dFku dh foospuk & e`R;qdkyhu dFku nsrss le;
ifjokj ds lnL;kas dh mifLFkfrA 83 111

Sections 3 and 45 – Report of hand writing experts.

 & gLrys[k fo'ks"kKksa dk izfrosnuA 92* 128

ACT/ TOPIC NOTE PAGE

NO. NO.
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Sections 3 and 45 – (i) Contradiction and inconsistencies in evidence of eye-witnesses;
effect of.

(ii) Eye-witness; credibility of.

(iii) Medical vs. ocular evidence – Inconsistencies; effect of.

(iv) Expert evidence – Indecisive opininon – FSL report; effect of.

 & ¼i½ p{kqn'khZ lkf{k;ksa dh lk{; esa fojks/kkHkkl vkSj folaxfr;k¡ & izHkkoA

¼ii½ p{kqn'khZ lk{kh dh fo'oluh;rkA

¼iii½ fpfdRlh; fo:) ekSf[kd lk{; & folaxfr;k¡ & izHkkoA

¼iv½ fo'ks"kK lk{; & ,Q-,l-,y- fjiksVZ esa vfu.kkZ;d jk; dk izHkkoA 94 131

Sections 3, 65B and 106 – Circumstantial evidence – Last seen theory – Does not by
itself lead to an inference about guilt of accused.

Electronic evidence, admissibility of – Whether objections as to admissibility of electronic
evidence for want of certificate u/s 65 of the Evidence Act – once waived at the time of
recording of evidence can be raised during appeal.

 ifjfLFkfrtU; lk{; & vafre ckj lkFk ns[ks tkus dk fl)kar &
Lo;eso vfHk;qDr dh nksf"krk ds laca/k esa vuqeku dks bafxr ugha djrk gSA

& bysDVªksfud lk{;] xzkg~;rk & D;k lk{; vf/kfu;e dh /kkjk 65 ds varxZr izek.k i= ds
vHkko esa bysDVªksfud lk{; dh xzkg~;rk dh vkifRr] ,d ckj lk{; vfHkys[ku ds Lrj ij
ifjR;Dr dj fn, tkus ds mijkar vihy ds Lrj ij mBkbZ tk ldrh gS\ 76 (iii) 100

& (iv)

Sections 3 and 106 – See Section 364-A of the Indian Penal Code, 1860.

 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk 364&dA 98 138

Sections 3 and 113B – Presumption – facts which must be established before
presumption is raised.

 mi/kkj.kk & mi/kkj.kk djus ds iwoZ tks rF; lkfcr fd, tkus pkfg,A
87 (ii) 117

Sections 30 and 114 Ill. (b) – Confession of co-accused  – Evidentiary value.

 lg&vfHk;qDr dh LkaLohÑfr & lkf{;d ewY;A
84* 114

Section 32 – Dying declaration – Reliability of.

 e`R;qdkfyd dFku & fo'oluh;rkA 95* 135

ACT/ TOPIC NOTE PAGE

NO. NO.
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Section 32 – See Sections 304-B and 498-A of the Indian Penal Code, 1860.

 ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 304&[k ,oa 498&dA
97* 137

Section 68 – Gift deed – Examination of attesting witness – When there is no specific
denial of the execution of gift deed.

 nkui= & vuqizek.kd lk{kh dh ijh{kk & tgka nkui= ds fu"iknu dk dksbZ
fofufnZ"V [k.Mu u gksA 85 (ii)* 115

Section 83 – Presumption of accuracy of map once it is drawn/prepared by Revenue
Authorities even when appellate authority sets aside direction for preparation/drawing
of such map.

 & jkTkLo izkf/kdkfj;ksa }kjk ,d ckj rS;kj fd;s x;s uD'ks dh 'kq)rk dh mi/kkj.kk
;gka rd fd tc vihyh; izkf/kdkjh ,sls uD'ks dks rS;kj fd;s tkus ds fn'kk funZs'k dks vikLr
Hkh dj nsA 111 (ii)* 151

HINDU SUCCESSION ACT, 1956

Section 30 – Testamentary succession – Gift deed in favour of stranger – The Burden of
proof that the property was ancestral was on the plaintiffs alone.

 & olh;rh mRrjkf/kdkj & xSj ds i{k esa nkui= & ;g izekf.kr djus dk Hkkj fd
lEifRr iSrd̀ Fkh] vdsys oknhx.k ij gSA 85 (i)* 115

INDIAN PENAL CODE, 1860

Sections 34 and 304B – Dowry death – Elements to be established.

 ngst gR;k & LFkkfir djus gsrq rRoA 87 (i) 117

Sections 34, 300 Exception 4, 302 and 304 Part I – Murder or culpable homicide not
amounting to murder – Sudden quarrel.

 gR;k ;k vkijkf/kd ekuo o/k tks
gR;k ugha gS & vpkud yM+kbZA 86* 116

Sections 53, 302 and 304 Part II – (i) Sentence; awarding of – Objectives.

(ii) Aggravating and mitigating circumstances – Balance of.

(iii) Whether passage of time is a mitigating circumstance in awarding sentence?

(iv) Mitigating circumstances – Evaluation of.

ACT/ TOPIC NOTE PAGE

NO. NO.
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 & ¼i½ n.Mkns'k vf/kfu.khZr fd;k tkuk & mn~ns';A

¼ii½ xaHkhjrk c<+kus ,oa de djus okyh ifjfLFkfr;ka & lkeatL; LFkkfir djukA

¼iii½ D;k le; dk O;rhr gks tkuk n.M ds vf/kfu.kZ;u esa xaHkhjrk de djus okyh ifjfLFkfr
gS\

¼iv½ xaHkhjrk de djus okyh ifjfLFkfr;ka & fu/kkZj.kA 88 119

Sections 53, 302, 376 and 376-A – See Section 354 of the Criminal Procedure Code, 1973.

 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 354A
89 121

Sections 96, 203 and 304 Part-II – Right of private defence – Extent of causing death.

 & fut izfrj{kk dk vf/kdkj & e`R;q dkfjr djus rd
foLrkjA 90 123

Sections 120B and 302 – Criminal conspiracy – Elements constituting.

 & vkijkf/kd "kM+;a= & vko';d rRoA 76 (i) 100

Sections 120B, 409 and 477A – FIR (initial complaint) and charge sheet – Difference in
quantity of items misappropriate or amount falsified; effect of.

 izFke lwpuk izfrosnu ¼çkjafHkd f'kdk;r½ vkSj vkjksi i=
& nqfoZfu;ksftr laifRr dh ek=k ,oa [kkrs esa vlR; izfof"V dh jkf'k dh ek=k esa fHkUurk(
çHkkoA 91* 127

Sections 120-B, 420, 467, 468, 471 and 477-A – Falsification of account, cheating,
forgery and criminal conspiracy – Proof.

 & [kkrs dk feF;kdj.k] Ny] dwVjpuk
vkSj vkijkf/kd "kM+;a= & lcwrA 92* 128

Sections 300, 302 and 304 Part II – Occurrence took place suddenly and there was no
premeditation on the part of the accused – Culpable homicide not amounting to murder.

 tgka ?kVuk vfHk;qDr ds Hkkx ij iwoZ fparu ds fcuk
vpkud gksrh gS & gR;k dh dksfV esa u vkus okyk ekuo o/kA 93 (i) 128

Section 302 – See  Sections 3 and 45 of the Evidence Act, 1872 and Section 154 of the
Criminal Procedure Code, 1973

 ns[ksa lk{; vf/kfu;e] 1872 dh /kkjk,a 3 ,oa 45 vkSj n.M izfØ;k lafgrk] 1973
dh /kkjk 154A 94 131

ACT/ TOPIC NOTE PAGE

NO. NO.
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Section 302 – See Section 32 of the Evidence Act, 1872.

 & ns[ksa lk{; vf/kfu;e] 1872 dh /kkjk 32A 95* 135

Sections 302 and 304 Part II – Murder or culpable homicide not amounting to murder.

 & gR;k ;k gR;k dh dksfV esa u vkus okyk vkijkf/kd ekuo
o/kA 96 135

Sections 304-B and 498-A – Dowry death and cruelty – Contradictory statements made
by victim in two dying declarations – effect.

 & ngst e`R;q ,oa Øwjrk & nks e`R;qdkyhu dFkuksa esa vkgr }kjk
fojks/kkHkk"kh dFku fd, x, gSa & izHkkoA 97* 137

Sections 304-B and 498-A – Cruelty and Dowry Death – Presumption.

 Øwjrk ,oa ngst e`R;q & mi/kkj.kkA 101* 142

Section 364-A – Kidnapping for ransom – Circumstantial evidence.

 & eqfDr/ku ds fy;s O;igj.k & ifjfLFkfrtU; lk{;A 98 138

Section 376 (2)(1) (Prior to Amendment 2013) – Rape – Appreciation of evidence.

 & cykRdkj & lk{; dk ewY;kaduA
99* 141

Sections 409, 420 and 511 – See Section 228 of the Criminal Procedure Code, 1973.

 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 228A
72* 96

Section 494 – Whether applies to male belonging to Muslim community?

 D;k eqfLye leqnk; ls laca/k j[kus okys iq:"k ij ykxw gksrh gS\
100* 141

JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) ACT, 2015

Sections 8, 10 and 12 – Applicability of Sections 437 and 439 on bail application of
Juvenile.

 fd'kksj ds tekur vkosnu ij /kkjk,a 437 vkSj 439 dk ykxw gksukA

80* 107

ACT/ TOPIC NOTE PAGE

NO. NO.
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Sections 58 and 59 – Adoption – Change in citizenship during pendency of application;
effect of.

 & nRrd xzg.k & vkosnu ds yafcr jgus ds nkSjku ukxfjdrk esa ifjorZu(
izHkkoA 102* 142

LAND ACQUISITION ACT, 1894

Section 23 – Compensation – Determination of – Annual increase method.

 Ikzfrdj & fu/kkZj.k & okf"kZd òf) i)frA 103* 143

LAND REVENUE CODE, 1959 (M.P.)

Section 178 – See Order 22 Rule 3 of the Civil Procedure Code, 1908.

 & ns[ksa flfoy izfØ;k lafgrk] 1908 dk vkns'k 22 fu;e 3A 65 89

LIMITATION ACT, 1963

Section 5 – See Section 96 and Order 41 Rule 23 of the Civil Procedure Code,1908.

 & ns[ksa flfoy izfØ;k lafgrk] 1908 dh /kkjk 96 ,oa vkns'k 41 fu;e 23A
62 85

Section 27 – Adverse Possession; meaning, nature and ingredients of – Reiterated.

 & izfrdwy dCtk( vFkZ] izÑfr vkSj rRo] nksgjk, x,A 104 144

Section 27 and Article 58 – (i) Adverse possession – Possession given under invalid
sale deed.

(ii) Different cause of action accrues on different dates – Article 58 would govern only
the suit for the relief of declaration and it will not cover other relief governed by other
articles of the Limitation Act.

 & ¼i½ izfrdwy vkf/kiR; & vfof/kekU; foØ; foys[k ds vk/kkj
ij dCtk iznku fd;k x;kA

¼ii½ fHkUu okn dkj.k fHkUu fnukadks dks izksn~Hkqr gq, & vuqPNsn 58 ls dsoy ?kks"k.kk dh lgk;rk
ds fy, izLrqr okn 'kkflr gksxk vkSj ;g ifjlhek vf/kfu;e ds vU; vuqPNsnksa ls 'kkflr gksus
okyh lgk;rk ij vkPNkfnr ugha gksxkA 105* 145

ACT/ TOPIC NOTE PAGE

NO. NO.



JOTI JOURNAL - APRIL 2020 XI

Article 54 – Specific performance of contract – Limitation to file suit – When specific
date fixed for execution of sale deed in agreement.

vuqca/k dk fofufnZ"V vuqikyu & okn lafLFkr djus dk ifjlhek dky & tc
vuqca/k esa foØ; foys[k ds fu"iknu dh frfFk fu;r dh xbZ FkhA 113 (i) 153

MOTOR VEHICLES ACT, 1988

Sections 2(30) and 168 – Motor accident claim – Liability of Government to pay
compensation – Death of victim due to rash and negligent driving of bus of State Road
Transport.

 & eksVj nq?kZVuk nkok & eqvkots ds Hkqxrku dk ljdkj dk nkf;Ro
& jkT; lM+d ifjogu dh cl dks mis{kkiwoZd vkSj ykijokgh ls pykus ds dkj.k ihfM+r dh
e`R;qA 106* 146

Section 166 – (i) Compensation – Enhancement – Injury claim.

(ii) Liability of insurer – Principle of pay and recover.

 & ¼i½ {kfriwfrZ & òf) & migfr nkokA

¼ii½ chekdrkZ dk nkf;Ro & Hkqxrku ,oa olwyh dk fl)karA 107* 146

Sections 166 and 168 – Whether a driver who has a license to drive a light motor
vehicle and is driving a transport vehicle of that class is required to additionally obtain
an endorsement to drive a transport vehicle?

 & D;k ,d pkyd ftlds ikl ,d gYdk eksVj okgu] pykus dh
vuqKfIr gS vkSj mlh oxZ dk ifjogu okgu pyk jgk gS] ds fy, vfrfjDr :Ik ls ifjogu
okgu pykus dk ì"Bkadu izkIr djuk vko';d gS\ 108* 147

NEGOTIABLE INSTRUMENTS ACT, 1881

Sections 138 and 139 – Dishonour of cheque – Presumption.

 & psd dk vuknj.k & mi/kkj.kkA 109 148

PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT, 2012

Section 4 – See Section 376(2)(1) (Prior to Amendment 2013) of the Indian Penal Code,
1860.

ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk 376¼2½¼1½ ¼la'kks/ku 2013 ds iwoZ½A
99* 141

ACT/ TOPIC NOTE PAGE

NO. NO.
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REGISTRATION ACT, 1908

Section 47 – Registered document – Time of commencement of operation.

 & iath—r nLrkost & lapkyu izHkkoh gksus dk le;A 110* 151

Section 49 – Unregistered sale deed – Declaration of title.

 & viathÑr foØ; foys[k & LoRo ?kks"k.kkA 105* 145

SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION OF
ATROCITIES) ACT, 1989

Section 3(2)(v) – The offence must have been committed against the person on the
ground that such person is a member of Scheduled Caste or Scheduled Tribe.

v  vijk/k fdlh O;fDr ds fo:) bl vk/kkj ij fd;k tkuk pkfg, fd og
O;fDr vuqlwfpr tkfr ;k vuqlwfpr tutkfr dk lnL; gSA 93 (ii) 128

SPECIFIC RELIEF ACT, 1963

Section 5 – Recovery of possession of encroached land – Dispute as to boundaries –
Encroachment of adjoining land – Matters to be established.

 & vfrØfer Hkwfe ds dCts dk izR;q)j.k & lhek dk fookn & layXu Hkwfe dk
vfrØe.k & LFkkfir dh tkus okyh lkexzhA 111 (i)* 151

Section 16(c) – Suit for specific performance of contract – Incorporation of averments
as to readiness and willingness of plaintiff at the appeallate stage.

 & lafonk ds fofufnZ"V vuqikyu dk okn & vuqca/k ds vius Hkkx dk vuqikyu
djus ds fy, oknh ds rRij vkSj bPNqd gksus ds vfHkopu dk vihyh; Lrj ij lekfo"V fd;k
tkukA 112 152

Section 16(c) – Specific performance of contract – Readiness and willingness – Failure
of plaintiffs to pay monthly installments of sale consideration, not collecting rent from
tenants as stipulated in agreement, not paying municipal taxes etc. and not taking
action for eviction of tenant – Effect.

 vuqca/k dk fofufnZ"V vuqikyu & rRijrk vkSj bPNqdrk & foØ; ewY; dh
ekfld fdLrksa dk Hkqxrku djus esa] vuqca/k ds vuqlkj fdjk,nkjksa ls fdjk;k olwyh djus esa]
uxjikfyd djksa dk Hkqxrku djus vkfn esa oknh dh foQyrk ,oa fdjk;snkj ds fu"dklu ds
fy, dkjZokbZ ugha djuk & izHkkoA 113 (ii) 153
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ACT/ TOPIC NOTE PAGE

NO. NO.

PART – III
(CIRCULARS/NOTIFICATIONS)

1. Notification dated 09.08.1996 of Department of Law and Legislative Affairs, Government
of Madhya Pradesh, specifying the Court of Session as Human Rights Court. 3

2. fd'kksj U;k; ¼ckydksa dh ns[kjs[k ,oa laj{k.k½ v/kfu;e] 2015 dh /kkjk 49¼1½ ds izko/kkuksa
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EDITORIAL
Esteemed Readers,

When we presented the early 2020 issue of the JOTI Journal, no one
comprehended what the outbreak of the novel Corona Virus pandemic
that has spawned the COVID-19 respiratory disease throughout the country
in the weeks to come. A couple of months later, life as we know,
fundamentally changed. The mantras of today are ‘stay at home, stay safe’
and ‘social distancing’. It has significantly impacted the man’s affairs. State
authorities banned individual free movement and gathering of people.
Territorial borders are closed. Normal social life and work has come to a
screeching halt. Consequently, we are compelled by this nature’s anarchic
to postpone our educational programmes scheduled in the months of April
and May this year.

Not to mention that, to avoid the conglomeration of participants in the
venues in abidance with the preventative directions issued by the
Government, we suspended not just the major events of the Academy but
also some other regular activities including the primary one, that is, First
Phase Institutional Induction Training Course for the newly appointed 155
Civil Judges (Entry Level) after completion of their initial field training.
Similarly, specialized training programmes on Negotiable Instruments Act,
which were to be conducted at regional levels at Guna and Ujjain were
also postponed. Eduational Programmes at Forensic Science Laboratory,
Sagar and Medico Legal Institute, Bhopal were also deferred. The training
courses for ministerial staff conducted at district level are also affected.

This COVID-19 has not only crippled the academic calendar, but
thwarted our jubilation too. As we all know that the Academy, as a part of
its Silver Jubilee celebration, had planned a programme of Directors’
Retreat that was to be held on 21st & 22nd March at Jabalpur and was also
set to feature the Hon’ble President of India had kind enough to accept
our invitation to inaugurate the function. With the persistent efforts of our
Hon’ble Chief Justice, the preparations were well underway for this one-
of-a-kind event, but this viral epidemic stopped us to make history.

We are collectively in a situation in which we have no experience and
for which we have limited preparation. How we were able to accomplish
the tasks of the Academy despite such times of grave danger is surely
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going to be lauded in the coming years, but it is not without its losses that
bring a little sorrow to us. We are looking at viable alternate methods to
keep the Academy functional despite everything that is trying to slow it
down. We will come up with a plan for conducting the induction courses
and other educational programmes keeping in mind that it is at the least
at par with the traditional methods of the functions of this Academy if not
better.

To say that, we are disappointed in how events turned out would be
an understatement. However, the entire nation felt the tremors and the
immediate aftershocks of the mass pandemic, the Judiciary had never
seen such a slowdown in forever. Functioning of all the Courts was
suspended which caused a massive setback to our bandwagon of Justice
Dispensation System which slowed it down exponentially. But it is nature
of a juggernaut that once you get it moving, it is very difficult to slow it
down. Granted, we are currently in one of the most perplexing times the
world collectively is facing, but we will get back on track very soon, and
the only reason I believe so, is because humans are relentless in their
pursuit of survival and will end up finding one way or another to restore
normalcy in the bleakest and the most difficult of situations.

Amidst this lock-down, that may be for the period unbeknownst, a lot
of things has stagnated from progressing. But, there is a wide range of
information and knowledge available all around us. That list should not
contain our scope of knowledge. We have a lot of time on our hands at
this point, so it may be utilized by focussing all of it at various sources of
knowledge at one’s disposal.

Lastly, this Journal is only as good as long as we receive constructive
criticism and feedback on its previous iterations. Which means that this
Journal is not a one sided effort, but a collaborative task between the
author and the reader. Feedback from the esteemed readers is of
preponderating value to us. Kindly drop in a comment or suggestion and
we would like to integrate it into our next issue of this Bi-monthly.

I hope all of you are doing well. In these testing times, I expect each
one of you is taking good care of yourself and the people around you.

Ramkumar Choubey
Director
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JUDICIAL ETHICS, NORMS AND BEHAVIOUR*
Justice Sujoy Paul

Judge, High Court of Madhya Pradesh

loZizFke eSa vki lHkh dks Hkkjr dh U;k; O;oLFkk dk vax cuus ij c/kkbZ;k¡ vkSj 'kqHkdkeuk;sa
izsf"kr djrk g¡wA vkt ge vkids nkf;Ro o vf/kdkjksa ds fo"k; esa ppkZ djsaxsA

tc ;q) gksrk gS rks ;q) dk ifj.kke lEifRr ,oa izk.k&izfr"Bk dh gkfu ds :i esa gks ldrk
gSA ,d eqdnes dk vUr Hkh lEifRr] izfr"Bk ;k izk.k dh gkfu ds :i esa gks ldrk gSA tks ;q)
gksrk gS og nks jk"Vªksa o nks lsukvksa ds chp gksrk gS ysfdu tks eqdnek gksrk gS] og nks O;fDr;ksa ;k
nks i{kdkjksa ds chp esa gksrk gSA ;q) esa vkSj izdj.k esa QdZ ;g gS fd ;q) dk QSlyk djus ds fy;s
dksbZ vyx ls U;k;k/kh'k ;k ,Eik;j ugha gksrk gS] izk.kksa dh gkfu@lEifRr dh gkfu ;k fdlh ,d
lsuk ds ?kqVus Vsd nsus ls vkerkSj ij fdlh ;q) dk vUr gksrk gS ysfdu ,d izdj.k dk vUr vkids
}kjk fd;s x;s QSlys ls gksrk gS ftlls fdlh dh izfr"Bk] ftlls fdlh dh lEifRr] Hkwfe ;k izk.kksa
dh Hkh gkfu gks ldrh gS rks ;g ,d cM+k laosnu'khy dk;Z gS ftldk nkf;Ro vki ij fn;k x;k
gSA ;g dgk tkrk gS fd U;k;k/kh'k dk dk;Z vkerkSj ij nwljksa ls fHkUu blfy;s Hkh gS fd
U;k;k/kh'k vkerkSj ij oks dke jkst djrs gSa ftls djus ls nwljs yksx vkerkSj ij ijgst djrs gSaA
og dke gS fu.kZ; ysuk] QSlyk ysukA yksx fu.kZ; ysus ls vkerkSj ij drjkrs gSa vkSj ;g gekjk
jkstejkZ dk dk;Z gS fd gedks fdlh u fdlh fo"k; ij jkst fu.kZ; ysuk gS rks ,d egrh ftEesnkjh
vkids da/kksa ij gSA vkids career dh 'kq#vkr gS] vkids ikl cgqr lkjh 'kfDr;k¡ gksaxh] vkids
cgqr lkjs nkf;Ro gksaxsA bu 'kfDr;ksa vkSj nkf;Roksa dk dSlk fuoZgu djuk gS ;s gekjk vkt dk
iz'u gS & Judicial ethics and norms ds ckjs esaA fo"k; ij vkus ls Bhd igys eSa ;g lksprk
g¡w fd tks U;k; dh vo/kkj.kk gS gekjs ns'k esa mlds ckjs esa FkksM+k vkidk /;ku vkdf"kZr d:aA U;k;
dh tks vo/kkj.kk gekjs xazFkksa esa vxj ge tk;as iqjkru Hkkjr ds rks ,d cgqr iqjkru xzaFk ̂ukjn Lèfr*
esa ;g fy[kk gS fd(

^^U;k;ky;] U;k;ky; ugha gS vxj mlesa izcq)tu ugha gSa] izcq)tu] izcq)tu
ugha gaS vxj os /keZ dk ikyu ugha djrsA /keZ] /keZ ugha gS vxj] og lR; dk
ikyu ugha djrk vkSj lR;] lR; ugha gS vxj mlesa feJ.k fd;k tkrk gSA**

vxj vki ^'kkfUr ioZ* esa jktk&os.kk dks tks 'kiFk fnykbZ xbZ mldks i<a+s rks igys eSa ;gk¡
vkidks fojke nsdj ;kn fnykuk pkgrk g¡w fd ml dky esa tks jktk gksrk Fkk og U;k;k/kh'k dk
dk;Z Hkh djrk FkkA jktk&os.kk dks ;g 'kiFk fnykbZ xbZ fd rqe viuh turk dh mlh rjg j{kk
djksxs vkSj muls Bhd mlh izdkj ls O;ogkj djksxs ftl rjg dk O;ogkj dksbZ l`tu djus okyk
vius }kjk l`ftr dh xbZ oLrq ds lkFk djrk gSA rqe n.M uhfr ds fglkc ls yksxksa dks n.M nksxs

PART - I

* Edited script of the recorded lecture delivered by His Lordship on the topic “Judicial
Ethics, Norms and Behaviour” on 07.09.2019 during First Phase Induction Course for
Civil Judges Class-II (2019 Batch) in the Academy.
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u fd vius euekus <ax lsA vkerkSj ij ge ;g le>rs gSa fd jktk fujadq'k gksrs Fks ysfdu tks jktk
ml le; pØorhZ lezkV gksrs Fks ;k muls Åij dksbZ vadq'k ugha gksrk Fkk ml ij Hkh /keZ dk vadq'k
yxk;k x;k Fkk fd vki tks Hkh n.M vf/kjksfir djksxs og U;k; ds vuqlkj djksxsA v'kksd ds le;
Hkh blds f'kykys[k feyrs gSa] gekjh Lef̀r;ksa esa Hkh bldk ftØ gSA tks vxyk m)j.k gS og ,d
vkSj xzaFk ^dkekUMk[;k uhfr 'kkL=* dk gS ftlesa dgk x;k fd(

^^U;k;k/kh'k dk dke dqfVy vf/kdkjh] pksj] jkt'k=q] jkt ifjokj ds lnL; vkSj
jktk rd ds yksHk ls yksxksa dh j{kk djuk gSA**

vxj ge bldks ,sfrgkfld vkSj iqjkru lanHkZ esa ns[ksa rks gekjs ;gk¡ tks U;k; dh /kkj.kk gS
og ;g gS fd U;k; U;k;k/kh'k dk /keZ gS vkSj U;k; loksZifj gSA vkerkSj ij tks ;wjksfi;u
vo/kkj.kk gS fd king can do no wrong, jktk ls dksbZ =qfV ugha gksrh gS] ;g /kkj.kk Hkkjr esa dHkh
Hkh ugha jghA jktk ls Hkh ;g vis{kk dh xbZ fd og /keZ dk ikyu djsxk rks vkt ge vkSj vki
tks ppkZ djus tk jgs gSa og ppkZ ewyr% bl /keZ ds ckjs esa gSA

vxj ge ,sfrgkfld vkSj iqjkru lanHkZ esa] /keZ ds ckjs esa lkspas] rks /keZ dk ,d nwljk vFkZ
FkkA vkt mldks cgqr ladh.kZ djds laiznk; ds :i esa ekuk tkus yxk gS fd /keZ ;kus fdlh laiznk;
ls mldk vk'k; gS] ysfdu /keZ dks gekjs iqjkru Hkkjr esa xq.k] /keZ ;k y{k.k ds :i esa ekuk tkrk
Fkk fd fdlh dk xq.k D;k gS mldks mldk /keZ dgk tkrk FkkA tSls ;g dgk tkrk Fkk fd vfXu
dk /keZ gS tykuk] cQZ dk /keZ gS 'khry djuk] ikuh dk /keZ gS r`".kk feVkuk] lSfud dk /keZ gS
izk.k nsdj Hkh jk"Vª dh j{kk djuk] fpfdRld dk /keZ gS fd og loksZRre <ax ls vius ejht dk
mipkj djs] U;k;k/kh'k dk /keZ gS fd og izdj.k ds xq.k&nks"kksa ij vk/kkfjr gksdj vkSj vU; fdlh
Hkh ckr ls iwjh rjg ls fojDr gksdj izdj.k dk QSlyk djsA ;g ^/keZ* gekjh tks quality gS] tks
gekjh izÑfr ;k y{k.k gS mlls lacaf/kr FkkA vxj fpfdRld fdlh jksxh dh og fpfdRlk dj ns
tks mldk etZ gh ughaA og nok ds deh'ku ds fy, mldks og nokbZ;k¡ ns ns ftldh mldks
vko';drk gh ughaA lSfud 'k=q ls fey tk;s] U;k;k/kh'k fdlh i{kdkj ls fey tk;sa] rks ;g vuhfr
vkSj v/keZ dk dk;Z gksxk vkSj ge lkjs yksx ,d O;fDr ds :i esa] ,d U;k;k/kh'k ds :i esa] ,d
O;fDrxr ukxfjd ds :i esa vius&vius /keZ dk ikyu fdl izdkj ls djrs gSa] esjs er esa blls
gekjs O;fDrRo ;k pfj= dk fu/kkZj.k gksrk gSA gekjh laLFkk ds cgqla[;d lnL; fdl izdkj ls
bl /keZ dk ikyu djrs gaS blls gekjh laLFkk ds pfj= dk fu/kkZj.k gksrk gS] institutional

behavior ds ckjs esa yksxksa dh /kkj.kk curh gSA eSa vkidks ,d NksVk lk mnkgj.k nsuk pkgrk g¡wA
gekjs ns'k ds ,d izns'k esa tgk¡ cgqr Ågkiksg dh fLFkfr cuh jgh ogk¡ ds ohfM;ks vkSj lekpkj vkius
ns[ks gksaxs fd yksx eq¡g ij ifV~V;k¡ cka/ks gq;s gSa] ogk¡ [kM+s gq;s lSfud dks xkfy;kWa ns jgs gSa] xksfy;ka
pyk jgs gaS] vkSj mu dfBu ifjfLFkfr;ksa esa Hkh og lSfud ftlds gkFk esa ,d ,slh cUnwd gS] ,d
,slk gfFk;kj gS fd og ik¡p fefuV esa ikap lkS yksxksa dh tku ys ldrk gS] og viuh lerk ugha
[kksrk gS] og viuh equanimity ugha [kksrk gSA og Øks/k dks drZO; ij gkoh ugha gksus nsrk gSA
og vius /keZ dk ikyu djus ls ugha pwdrk gSA og lkjh xkfy;ksa vkSj xksfy;ksa ds chp esa fuLìg
Hkko ls [kM+k jgrk gS vkSj mlh izns'k esa tc ckfj'k gksrh gS] ck<+ vkrh gS rks og yksxksa dks ?kjksa



JOTI JOURNAL - APRIL 2020 -  PART I 35

ls fudkyrk gS] muds izk.kksa dh j{kk djrk gS] mudks Hkkstu ig¡qpkrk gS] mudks vkS"kf/k ig¡qpkrk gS
rks bl rjg ls tks og /keZ dk fuoZgu djrk gS vkSj iwjh laLFkk esa ftl rjg ls cgqla[;d lSfud
ml /keZ dk fuokZg djrs gaS mlls lsuk dk institutional behaviour r; gksrk gS vkSj blhfy;s
yksx J)k djrs gaSA d¶Z;w yxrk gS rks yksx dgrs gSa fd lsuk vk xbZ gS] vc dksbZ fnDdr ugha gksxhA
gekjs lkeus nks pqukSfr;k¡ gSa] igyk vius [kqn ds /keZ dk ikyu djuk tks gekjs O;fDrRo vkSj pfj=
dks fu[kkjsxk vkSj mldk fu/kkZj.k djsxk vkSj nwljk fd ge lkjs yksx fdl izdkj ls /keZ dk ikyu
djrs gSa mlls oks institution ftldk vki fgLlk cuus tk jgs gSa mlds ckjs esa yksxksa dh /kkj.kk
cusxhA vki lc ij futh vkSj lkewfgd rkSj ij] eSa blesa vius vkidks Hkh 'kkfey djrk g¡w]
ftEesnkjh gS fd ge bl institutional behaviour vkSj bl institutional character dks
strengthen djsa] bldks etcwrh nasA

FkksM+k lk fo"k;kUrj djrs gq;s tks fcYdqy vizklafxd Hkh ugha gS] eSa ;g dguk pkgrk gw¡ fd
fdlh ns'k dh rkdr] mldh 'kfDr] mlesa ekStwn ioZr J̀a[kykvksa dh ÅapkbZ] leqnz dh xgjkbZ]
[kfut inkFkksZ dh la[;k] tyk'k;ksa dh izpqjrk ls r; ugha gksrhA fdlh jk"Vª dh rkdr mlds
ukxfjdksa ds pfj= ls r; gksrh gSA dksbZ ns'k tks izkÑfrd lainkvksa ls ifjiw.kZ gks ij mlds ukxfjdksa
dk pfj= [kks[kyk gks rks bfrgkl gesa ;g crkrk gS fd ml ns'k dk ges'kk 'kks"k.k fd;k x;kA
blfy;s vkt gekjs lkeus ,d cgqr cM+h pqukSrh gS fd ge as a judge and as a citizen of

India fdl rjg ls vius character ;k pfj= dks strengthen djsaA

esjk ,d cM+k fiz; okD; gS] ftldk eSa vDlj ftØ djrk g¡w] m)fjr djrk g¡awA tc 1949
esa Hkkjr ds lafo/kku dh jpuk ds fy;s fpUru eaFku gks jgk Fkk lHkh ds eu esa ,d iz'u Fkk fd gekjk
lafo/kku ,slk cuuk pkfg;s fd mlesa dksbZ =qfV u gksA iwjs nqfu;k ds ns'kksa ds lafo/kku [kaxkys tk
jgs Fks] muds loksZRre izko/kkuksa dks fdl rjg ls lekfgr fd;k tk, bl ij ppkZ gks jgh FkhA vki
lHkh tkurs gSa fd lafo/kku lHkk esa ch-,u- jko] MkW- vEcsMdj tSls cMs+&cM+s fof/kosŸkk FksA ch-,u-
jko us rks vusd ns'kksa ds lafo/kku fOk'ks"kKksa ls ckr djus ds fy;s iwjh nqfu;k dh ;k=k Hkh dhA
ch-,u- jko tc dukMk vkSj vesfjdk x;s rks vesfjdu Supreme Court ds phQ tfLVl ls
mUgksaus ppkZ dhA tc og ogk¡ ls ykSVdj vk;s rks vesfjdk ds jk"Vªifr us vesfjdk ds phQ tfLVl
ls iwNk fd vki vesfjdk ds Supreme Court ds fy;s fdlh Judge dk uke recommend

dfj,A phQ tfLVl us ;g dgk fd vxj esjs o'k esa gksrk rks eSa fgUnqLrku ds jurist ch-,u- jko
dk uke vesfjdu Supreme Court ds Judge ds fy;s recommend djrk D;ksafd mudks
vesfjdu Supreme Court vkSj vesfjdu lafo/kku dh bruh le> gS ftruh gekjs ;gk¡ Hkh de
yksxksa dks gSA ;s eSa flQZ bl mn~ns'; ls crk jgk g¡w fd bl izfrHkk o es?kk ds yksx lafo/kku lHkk
esa FksA lafo/kku lHkk esa tc ppkZ gqbZ fd dSlk lafo/kku gksuk pkfg;s rks MkW- vEcsMdj us ,d cM+k
vn~Hkqr tokc fn;k eSa mldks m)fjr djuk pkgawxkA MkW- vEcsMdj us dgk fd vxj ge ,d cgqr
vPNk lafo/kku Hkh cuk ysa ij ml lafo/kku dks vey esa ykus okyh 'kfDr;k¡ vxj nqcZy vkSj
pfj=ghu gksaxh rks gessa vPNs ifj.kke ugha feysaxsA geus vxj FkksM+k detksj lafo/kku Hkh cuk fy;k
ij mldks vey esa ykus okyh 'kfDr;k¡ vxj pfj=oku vkSj lefiZr gksaxh rks gedks cgqr vPNs
urhts vk;saxs D;ksafd lafo/kku Lo;a dksbZ dk;Z ugha djrk ;s mldks vey esa ykus okyh 'kfDr;ksa
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dh integrity vkSj devotion ij fuHkZj djrk gS fd gedks dSls ifj.kke feysaxsA ;g statement

vkt Hkh mruk gh izklafxd gSA

ge vki tks bl judiciary dk fgLlk cu x;s gaS rks ge ml LraHk dk fgLlk gaS] ftldk
nkf;Ro lafo/kku dh j{kk djuk gSA gj ukxfjd dk nkf;Ro gS ij judiciary dk [kkl rkSj ij gSA
Judiciary ds members ij bl ckr dk nkf;Ro gS fd ge fdl izdkj ls bl /keZ dk ikyu
djrs gaSA FkksM+s cnys gq;s lanHkZ ds lkFk Supreme Court us ,d u;k doctrine develop fd;kA
mUgksaus dgk constitutional morality. bl laoS/kkfud uSfrdrk ds fo"k; esa Supreme Court

us dgk fd vki ds Åij ns'k ds dkuwu vkSj lafo/kku us] ns'k ds laoS/kkfud /keZ us tks ftEesnkjh
nh gS] ge mldk fdl izdkj ls fuokZg djrs gSa ;g gekjh constitutional morality gekjh
strength ij fuHkZj djrk gSA

gekjs ns'k dh judiciary dk bfrgkl vki i<+asxs rks ik;saxs fd ,d mTtoy bfrgkl gSA
Hkkjr dh Supreme Court nqfu;k dh mu lcls rkdroj Supreme Courts esa 'kkfey gS]
ftlus yksxksa dh constitutional, fundamental vkSj human rights dh ges'kk j{kk dh gSA
Article 14] 16 vkSj fundamental rights dh bl rjg ls O;k[;k dh gS fd yxHkx gj {ks= dks
mlesa mUgksaus 'kkfey dj fn;k gSA mUgksaus environment, principles of natural justice dks]
arbitrariness dks scope of judicial review esa yk fn;k gS vkSj ,slk ugha gS fd vki yksx tks
vHkh lower Judiciary ls viuh ;k=k 'kq: dj jgs gSa] bl lafo/kku dk vkids fy;s dksbZ vFkZ ugha
gSA vki fdlh dks tekur nsaxs vFkok ugha nsxsa] vki fdlh dks fjek.M ij nsxsa] ugha nsxsa] vki fdlh
dks fMØh nsaxs ugha nsaxs] vki fdlh dk QSlyk tYnh djsaxs mldks jksd ds j[ksaxs] foyEc djsaxs] gj
ckr esa ml O;fDr dk dksbZ u dksbZ ekSfyd ;k laoS/kkfud vf/kdkj lekfgr gS rks vkidk gj
action Hkkjr ds lafo/kku ls izR;{k ;k vizR;{k :i ls tqM+k gqvk gS bldks le>us dh t:jr gSA
bl Constitutional philosophy dks le>us dh t:jr gSA vki ,d jkstejkZ dk routine dke
ugha dj jgs gS tks ,d dEI;wVj Hkh dj ldrk gSA vki constitutional philosophy ds fglkc
ls judicial review dj jgs gS( fdlh action dk ;k fdlh Dyse dkA bl ifjizs{; esa gedks lkjh
phtksa dks ns[kus dh t#jr gSA

ftl le)̀ bfrgkl dh ckr eSa dj jgk Fkk] ml laca/k esa nks NksVs&NksVs mnkgj.k vkidks nsuk
pkgrk g¡wA ,d gekjs lafo/kku ls igys dk gS] 18oha 'krkCnh dkA ml le; tks U;k;k/kh'k dh
fu;qfDr gksrh Fkh og jktk dh ethZ ls gksrh Fkh] jktk fu;qDr djrs FksA ,d is'kok us jke'kkL=h
uke ds O;fDr dks iz/kku U;k;k/kh'k fu;qDr fd;kA jktk ds ifjokj esa lRrk dks ysdj la?k"kZ gqvk
vkSj mlesa tks lRrk ds nkosnkj Fks] mudh jkt ifjokj ds yksxksa us gR;k dj nhA jke'kkL=h th ds
lkeus mldh trial pyh vkSj jke 'kkL=h us ml ifjokj ds yksxksa dks nks"kh djkj fn;kA vius QSlys
esa dgk fd gR;k jktifjokj ds yksxksa us dh gSA 18oha 'krkCnh esa] tc mudh [kqn dh fu;qfDr jktk
}kjk dh xbZ Fkh ysfdu ml le; ds dkuwuh izko/kkuksa ds vuqlkj n.M dks vf/kjksfir djus dk vf/
kdkj jktk ds ikl gksrk Fkk] blfy;s jktk us ml n.M dks vf/kjksfir ugha fd;kA jke'kkL=h vius
in ls R;kx i= nsdj vius xkao pys x;s ysfdu turk bl ckr ls bruh vlarq"V gqbZ fd mlesa
fonzksg gks x;k vkSj jktk dks viuk in R;kxuk iM+kA
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nwljk QSlyk ge lcds fy;s blfy;s Hkh xoZ dk fo"k; gS fd oks QSlyk e/;izns'k mPp
U;k;ky; ls mn~Hkwr gqvkA A.D.M. Jabalpur/Habeaus Corpus case ds ckjs esa lc tkurs
gSa fd fgUnqLrku dh ukS High Courts us ;s dgk Fkk fd tks fundamental rights gSa oks
emergency esa vxj suspend gks Hkh tkosa rc Hkh Hkkjr ds lafo/kku ds vuqPNsn 226 esa tks
extraordinary power gS mlds rgr] High Court emergency ds nkSjku Hkh ljdkj ls iwN
ldrh gS fd vkf[kj bl citizen dks D;ksa fu#) dj j[kk gS] detain dj j[kk gSA ;s QSlys
Supreme Court ds lkeus pqukSrh dk fo"k; cus vkSj Supreme Court us vius majority

decision ls ml QSlys dks myV fn;kA ml QSlys esa ,d vlgefr dk uksV gSA ftls vki lHkh
tkurs gS fd Hon’ble Justice H.R. Khanna dk gS ftudk uke vkt lcdh tcku ij gSA vki
'kk;n ;g ugha crk ik;saxs fd tks majority view Fkk blesa dkSu&dkSu Judges Fks ysfdu ,d
Judge tks human rights, fundamental rights, constitutional value ds fy;s [kM+s gq;s]
mUkdk uke lcdh tcku ij gSA Justice H.R. Khanna us viuh vkRedFkk ‘Neither Roses

nor Throns’ esa ,d ?kVuk dk ftØ fd;k gS fd tc og QSlyk fy[k jgs Fks vkSj vius ifjokj
ds lkFk gfj}kj esa unh ds rV ij vodk'k ds fnu cSBs Fks rks mUgksaus viuh cfgu ls dgk fd larks"k
eSa ,d QSlyk fy[k jgk g¡w ftldh dher gks ldrk gS eq>s Hkkjr ds eq[; U;k;kf/kifr ds in ls
oafpr gksdj pqdkuh iM+sA vkidks lcdks ekywe gS fd mlds ckn og supersede gq,A eSa
recommend d:axk fd vki lcdks ml fdrkc dks vo'; i<+uk pkfg;sA tfLVl ,p-vkj- [kUuk
ds ml vlgefr ds QSlys dks vki lHkh tkurs gSa fd ckn esa Supreme Court us ekuk fd og
view lgh FkkA ADM Jabalpur dk QSlyk tcyiqj ls x;k vkSj tfLVl [kUuk us] tks ,d Ms<+
eghus ckn Chief Justice of India cuus okys Fks mUgksaus vius in dk] vius dSfj;j dk /;ku u
j[k dj Constitution ds favour esa] fundamental rights ds favour esa QSlyk fn;kA ge
lc] vki lc ml ijEijk ds okgd gSaA eSa cy nsdj vki ls dguk pkgrk g¡w fd ge lc] vki
lc ml ijEijk ds okgd gaS vkSj blfy;s gj {k.k tc vki as a Judge dke djrs gaS ;k tc
vki lekt esa jgrs gSa rks bl ckr dk /;ku j[kuk gS fd ge Judge gSaA ge 24x7 Judge gSa] 365
fnu Judge gaSA ge tc robes /kkj.k djrs gSa vkSj vius Mk;l ij cSBrs gSa ;k mlls mrj tkrs
gaS flQZ rc Judge ugha gaSA ge 24 ?k.Vs] lkrksa fnu] 365 fnu Judge gSaA tc rd ge Judge

ds in dks /kkj.k djrs gSa] gekjk conduct ges'kk public gaze esa gS] lc yksxksa dh utjksa esa gS]
vkSj yksx vkils ,d fcYdqy fHkUu rjg ds vkpj.k dh vis{kk djrs gaSA cgqr lkjh phtsa tks gks
ldrk gS fd ;wa] iwjh rjg ls vuSfrd u dgh tk ldsa] ijUrq Judge ls ,d vyx vis{kk dh tkrh
gS D;ksafd vkidks blh lekt esas yksxksa dks U;k; nsuk gS] blfy;s yksxksa dk fo'okl vkids conduct

ls ges'kk cuk jgs] ;s ,d cM+h egRoiw.kZ ckr gSA

fojke ysrs gq, eaS ,d cM+k jkspd mnkgj.k vkidks nsuk pkgrk g¡w ;gka ij] fd tc ykssdfiz;
lhfj;y jkek;.k pyrk Fkk vkSj mldks yksx bruh cM+h rknkn esa ns[krs Fks fd ftl le; og pyrk
Fkk rks ,slk yxrk Fkk fd uxj esa d¶Z;w yx x;k gSA mlesa jke dh Hkwfedk v:.k xksfoy uke ds
,d vfHkusrk fuHkk jgs FksA tc 'kwfVax gqbZ vkSj nks scene ds chp esa le; Fkk rks v:.k xksfoy
cSd LVst ij pys x;s vkSj pk; vkSj flxjsV ih jgs FksA ogk¡ ftrus cameraman, technician
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Spotmen Fks oks lc yksx vk x;s vkSj mUgksaus dgk fd vki jke dh os'kHkw"kk esa gS] ;g 'kksHkk ugha
nsrk vkidks fd vki flxjsV ih jgs gSaA og cksys fd HkkbZ eSa v:.k xksfoy g¡w eSa jke rks g¡w ughaA
yksx cksys ysfdu vHkh vki jke dh Hkwfedk esa gSa] vki e;kZnk iq:"kksRre dh Hkwfedk esa gSa] blfy;s
vki flxjsV ugha ih ldrsA eSa flQZ vkidks ;g dguk pkgrk gw¡ fd vxj vki bls fcYdqy
technical :i ls ns[ksaxs rks vkidks yxsxk fd flxjsV ih yh rks ,slk dkSu lk vuSfrd dk;Z dj
fy;k gS rks og v:.k xksfoy gh gS exj vki ftl Hkwfedk dk fuokZg dj jgs gSa oks Hkwfedk Judge

dh gS vkSj vki tc Mk;l ij ugha Hkh gSa rks yksx vkidks Judge dh fuxkgksa ls ns[krs gaSA bldks
24 ?k.Vs] lkrksa fnu] bldks iwjs dWfj;j esa ;kn jf[k;s vius gj conduct ds fy;sA

vHkh rd eSa tks ckrsa vki ls dj jgk Fkk] vkidks yx ldrk gS fd dqN nk'kZfud ;k lS)kafrd
ckras gSa ij eaS vkils dguk pkgrk gw¡ fd ;s lS)kafrd ckrsa ugha gSa ;s ,d physical reality gS] ,d
okLrfod lPpkbZA bldks flQZ eglwl djus dh t:jr gSA eSa ,d vk/;kfRed fpUrd dks i<+ jgk
FkkA mUgksaus ,d cM+k vPNk mnkgj.k fn;k fd ge tks ok;q mRlftZr djrs gSa] vius 'okal ds tfj;s]
exhale djrs gSa] oks dkcZuMk;vkWDlkbZM gksrh gS vkSj ok;q tks ge exhale djrs gS] mldks ò{k
inhale djrs gSa vkSj og cnys esa gesa vkWDlhtu nsrs gaSA bl rjg ls ;s ,d ijLij fuHkZjrk gS vkSj
;g Øe pyrk jgrk gS fd ftl nwf"kr ok;q dks ge mRlftZr djrs gaS] mls og 'kq) djds gedks
okil dj nsrs gaSA bldks vxj ge vuqHkwfr ds Lrj ij eglwl djsa rks D;k ge dks ;s ikB~;Øe
esa i<+kus dh vko';drk gS fd ò{k er dkfV;s] ò+{k yxkbZ;s] izÑfr dh j{kk dfj;s D;ksafd ge bldks
vuqHkwfr ds Lrj ij ugha eglwl djrs blfy;s gedks yxrk gS ;g dksbZ principle gedks i<+k;k
tk jgk gSA mlh rjg eSa vkidks dguk pkg jgk g¡w fd ;s tks ckrs /keZ ds ckjs esa eSa dg jgk Fkk]
;g dksbZ principle dh ckr ugha gS] ;s /keZ dh ckr gSA /keZ ;kfu vkidh izÑfr] vkidk ewy y{k.k
;k xq.kA D;k vki fdlh ,sls fpfdRld dks fpfdRld ds :i esa ns[kuk pkgsaxs tks vkidh oks
fpfdRlk dj ns tks vkidk et+Z gh ughaA D;k vki fdlh ,sls O;fDr dks lSfud fu;qDr djuk pkgsxsa
ftlds fdlh nwljs ns'k ls fey tkus dh laHkkouk gksA D;k vki fdlh dks ,slk 'kkld ns[kuk pkgasxs
tks ns'k esa O;oLFkk dk;e djus dh ctk, ns'k esa vO;oLFkk iSnk djus okykas dh 'kj.kLFkyh cu
tk;sA vki ugha ns[kuk pkgsaxsA ;g ,d physical reality gS rks bldks ge dSls thrs gSa] blls
;g r; gksxk fd ge fdl izÑfr ds Judge gaS vkSj ge vius institution ds development ds
fy;s] dSls dke djrs gSa yksxksa esa mlds ckjs esa D;k /kkj.kk cukrs gSaA

vc ;g tks i{k eaSus vkids lkeus j[kk] ;g uSfrd i{k FkkA bl ethical i{k dks fdl rjg
ls vey esa yk;k tk;s] dSls bldks veyh tkek iguk;k tk;s blds fy;s norms cuk;s x;s gSaA
iwjh nqfu;k ds Supreme Court Judges us Bangalore esa ,d Declaration ikfjr fd;kA
lHkh Judges mlds ckjs esa tkurs gh gSa ftls Bangalore Declaration ds :i esa iwjs fo'o esa
tkuk tkrk gS vkSj iwjs fo'o dh judiciary ls ;s vis{kk dh tkrh gS fd og Bangalore

Declaration dk ikyu djsaA eSa bldks i<+uk ugha pkgw¡xkA eSa blds important points ds ckjs
esa FkksM+k vkils ppkZ djuk pkgw¡xkA First point tks vkids lkeus LØhu ij gSa blesa tks lcls
egRoiw.kZ pht gS oks behaviour gSA bl okD; ij cgqr tksj fn;k x;k gS fd “Justice must
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not merely be done but it must also be seen to be done”. ;g U;k;ky; esa vkids
O;ogkj vkSj vkpj.k ds fo"k; esa gSA ;s dgk x;k gS fd ^U;k; gksuk gh ugha pkfg;s cfYd U;k;
gksrs gq, fn[kuk Hkh pkfg;s*A

nwljk cgqr important i{k gS ml ij vkus ls igys eSa vkils iz'u djuk pkgrk gw¡ fd
judiciary dh lcls cM+h rkdr D;k gS\ Correct answer is the faith of people, trust of

the people on you. ;g dgk tkrk gS fd judiciary does not have a sword or a purse.

gekjs ikl u ryokj gS vkSj u cVqvk gS] ;kfu gekjs ikl dksbZ dks"k ugha gS] gekjs ikl dksbZ
treasury ugha gSA gekjs ikl tks lcls cM+h rkdr gS] og gS yksxksa dk HkjkslkA yksxksa dk U;k;
O;oLFkk ij fo'okl gekjh lcls cM+h iw¡th gSA gekjh rkdr] gekjs ckjs esa yksxkas dk lEeku bl
ij fuHkZj djsxk fd yksxkas dk gekjs system ij fdrus fnuksa rd vkSj fdruk fo'okl cuk jgrk
gSA bl Hkjksls dks cuk;s j[kus ds fy;s futh rkSj ij vkSj lkewfgd rkSj ij lcdks iz;kl djus dh
t:jr gSA ;gk¡ ij fojke ysrs gq, eSa vkidks crk nw¡ fd blesa  Supreme Court vkSj High Court

t:j fy[kk gqvk gS ysfdu ;g lHkh U;k;k/kh'kksa ij ykxw gSA

;s lkekU; norms gaS] vki ns[k ldrs gaS fd you are not suppose to contest any
election of the club, society or association etc. Close association with individual
members of the bar particularly those who practice in your court is to be
eschewed. You should practice a degree of aloofness disassociated. vkids ifjokj
ds yksx vkids ifr&iRuh] iq=&iqf=;k¡ vkSj ut+nhdh fj'rsnkj gSa] oks vkids lkeus appear u gksa
;k fdlh Hkh rjg ls vki mudks favour u djsaA vkidk tks Official Bungalow gS mldk dksbZ
Hkh relative, legal ;k professional work ds fy, bLrseky u djsaA ;s cM+k egRoiw.kZ gS fd
vkidks ,d ‘degree of aloofness’ cuk dj j[kuk pkfg;sA bldks cMs+ lksps&le>s <ax ls] cMs+
eaFku ds ckn bLrseky fd;k x;kA A Judge should practice a ‘degree of aloofness’,

D;ksafd ge lc yksx Judge gksus ds ckotwn Hkh lkekftd izk.kh gSaA ge 100 izfr'kr vyx&Fkyx
ugha jg ldrs gSaA

ge yksxksa dks Hkh 'kknh C;kg esa tkuk iM+rk gS] gedks Hkh tUefnu lekjksg vkfn esa tkuk iM+rk
gS ysfdu ‘degree of aloofness’ gS oks cM+k important expression gS fd tc vki fdlh
social function esa Hkh tkrs gSa rks Hkh vkidk tks O;ogkj gksrk gS mlesa fdl izdkj ls vki
aloofness dks maintain djrs gSaA gedks fdlh vgadkj ls Hkj tkus dh t:jr ugha gS fd dksbZ
gekjk cpiu dk fe= vk;s rks Hkh ge mlls gkFk Hkh u feyk;sa] ysfdu ;g lc djrs gq, Hkh gekjs
O;ogkj esa] gekjs O;fDrRo esa ,d bl rjg dk Hkko gksuk pkfg;s fd gekjk tks U;kf;d dke gS]
gekjs ekrk&firk dks vkSj gekjh larku ds eu esa Hkh ;g fopkj ugha vkuk pkfg;s fd ge buls
U;kf;d dk;Z esa fdlh fdLe dk ykHk ;k favour ys ldrs gaSA vki mudh iwjh lsok dfj;s] vki
muls iwjh fe=rk fuHkkbZ;s] exj vius O;fDrRo ls] vius pfj= ls] vius O;ogkj ls /khjs&/khjs] le;
yxsxk ysfdu muesa ;s Hkkouk ;s le> /khjs&/khjs fodflr gks tk,xh fd judicial work ds ekeys
esa vki uncompromising gaS] vki impeccable gaSA mlesa vkils dksbZ fdlh fdLe ds ykHk dh]
favour dh mEehn ugha dh tk ldrhA vxj ;s vki vius O;fDrRo esa ys vkrs gaS] aloofness
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vius vki maintain gks tkrh gSA vki vius vuqHko ls ;g ik;saxs fd cgqr lkjs yksx vkils
fudVrk flQZ blfy;s cukuk pkgrs gSa ;k os vius vkidks vkidk iz'kald crkrs gSa vkSj iz'kalk
vkerkSj ij lHkh dks vPNh yxrh gS D;ksafd os vkils dksbZ favour ysuk pkgrs gaSA ml fLFkfr esa
ge vius O;ogkj ls] fdruh n`<+rk ls /khjs&/khjs yksxksa esa ;g lans'k nsrs gSa] fcuk viuh fouezrk dks
[kks;s fd vius judicial work ds ckjs esa ge uncompromising gaS ;g vkidh Nfo ds fuekZ.k
esa ewy dkjd gksxkA

vkt ds lanHkZ esa ;g cgqr egRoiw.kZ gS& “A Judge shall not enter into the public
debate or express his views in public on political matters or on matters that are
pending or are likly to arise for judicial determination.” vkt geesa ls T;knkrj yksx
fdlh whatsapp group esa] Facebook vkfn ls tqM+s gq, gSaA cgqr lkjs eqn~ns ,sls gSa ftl ij
social media esa comments gksrs gSaA Facebook ij comments gksrs gSaA dbZ ckj tkurs gq,
vkSj dbZ ckj vutkus esa ge ml ij dksbZ comment dj nsrs gaSA vxj vki judicial history

mBkdj ns[ksaxs rks vki ik;saxs fd bl rjg ds comments djus ij litigation gqvk gSA Judge

us fdlh Rotary ds function esa ;k fdlh debate esa] fdlh fo"k; ij dksbZ view express dj
fn;k vkSj ckn esa coincidently ml fo"k; ls tqM+k gqvk dksbZ litigation mldh court esa vk;k
rks ,d application vkrh gS fd since you have already expressed your view blfy;s
gesa vkids U;k;ky; ls U;k; gksus dh vis{kk ugha gSA vkt vki ftl 'kgj esa inLFk gSa] ogk¡ gks
ldrk gS fd] dksbZ cM+k gh heinous child rape dk incident gks tk, vkSj vkidk dksbZ family

member vkidks ,d eSlst Hkst ns fd vkjksih dks Qk¡lh ij yVdk nsuk pkfg;sA vHkh trial 'kq:
Hkh ugha gqbZ gSaA vki fVIi.kh djrs gSa & “yes I agree” ;k lgefr lwpd vaxwBs dk fpUg Hkstrs
gaSA This comment vkt ds fnuksa esa ftlds ckjs esa izksQslj gsjkjh dgrs gS fd ̂ ^futrk** vrhr
dk fo"k; cu xbZ gSA vki vkt artificial intelligence ds nkSj esa gSaA eSa vkidks lko/kku djuk
pkgrk gw¡ fd ge ftl nkSj esa vkxs c<+ jg jgs gSa vkSj ftl rsth esa artificial intelligence or

cyber bullying vkSj ;s phtas c<+ jg jgh gSa] dksbZ cM+h ckr ugha gS fd vkidk ;s comment Hkh
dgha ls fdlh ds domain esa vk tk;s vkSj og dy vkidh court esa vkids f[kykQ bLrseky gksA
eaS ,d NksVk lk mnkgj.k nsuk pkgrk gw¡] ftlls vki irk yxk ldrs gS fd artificial intelligence

dh rkdr fdruh rsth ls c<+ jgh gSA 1997 esa cksfjl dkLikjkso fo'o 'krjat fotsrk Fks mudks
dEI;wVj us gjk fn;kA ekuo tkfr tks 'krjat dks viuk loZJs"B cqf) dk [ksy le>rh Fkh vkSj
ml ij viuk ,dkf/kdkj le>rh Fkh mlds fo'o pSfEi;u us 1997 esa ijkt; gkfly dhA ml
dEI;wVj dks ftlus cksfjl dkLikjkso dks gjk;k Fkk mldks ,d vkSj dEI;wVj us gjk fn;kA igys
dEI;wVj dh tks rkdr Fkh] og 80,000 move per minutes dh Fkh] vkSj ftl dEI;wVj us ml
dks gjk;k mldh rkdr Fkh] 40 yk[k moves per minutes, vkSj interestingly, bl dEI;wVj
dks gky gh esa ,d rhljs dEI;wVj us gjk fn;k ftldh rkdr gS 80 yk[k movements per

minutes gS vkSj bldks gjkus ds fy;s mls dqN izf'k{k.k ugha nsuk iM+kA nksukas dEI;wVjksa dks
vkeus&lkeus j[kk x;kA muesa ls ,d us viuh artificial intelligence ls ;s {kerk nks ?kUVs esa
gkfly dhA Judges ls eSa [kklrkSj ij ;s dguk pkgrk gw¡ fd gedks ;g /;ku j[kuk pkfg;s fd
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;s tks technology gS ;s gekjs y{; dks izkIr djus dk lk/ku gksuk pkfg;s gekjh research dk
vkStkj gksuk pkfg;s] gekjh Kku òf) dk tfj;k gksuk pkfg;sA ;s dksbZ gekjs fy, u'kk u gks tk,A
ge addict u gks tk;saA bruk fd gedks vius vki ij ;s vadq'k gh ugha jg tk;s fd ge mlesa
D;k fy[k jgs gaS] ge fdldks like dj jgs] fdldks D;k forward dj jgs gSaA

vxj ;s t:jh lko/kkfu;k¡ ge ugha viuk;asxs rks cgqr lkjh fnDdrsa gekjs lkeus vk ldrh
gSaA ;g rks ,d i{k gqvk ftlesa vkids U;k;ky; esa ;s vthZ yx ldrh gS fd bl izdj.k dks vki
u lqusa] blds vykok ;s vthZ Hkh yx ldrh gS fd ftlus vHkh VªkbZy gksus ls igys gh ;s /kkj.kk
cuk yh fd bl vkneh dks Qkalh dh ltk gksuh gS og Judge gksus ;ksX; gh ugha gSA vki us fdlh
caste issue ij dksbZ comment dj fn;k lks'ky ehfM;k esa vkSj vkils ;g vis{kk dh tkrh
gS fd vki Hkkjr ds lafo/kku dh j{kk djsaxs rks vkids f[kykQ f'kdk;r gks ldrh gSA og f'kdk;r
ckn esa izekf.kr gks ;k u gks vki vius mij ,d iz'u fpUg yxkus dk ekSdk viuh vlko/kkuh ls
mldks ns nsaxsA vkt ds nkSj esa eSa bldks cgqr egRoiw.kZ le>rk gw¡ fd political matters essas vkSj
tks matters dHkh vkids lkeus vk ldrs gS ;k judiciary ds lkeus vk ldrs gSa] publicly ckr
djrs le; lko/kkuh j[ksaA Public platforms ij ckr djrs le; lko/kkuh jf[k, fd vki vUrr%
Judge gSA ,d cgqr famous quote gS fd judges speak through their judgments.

ehfM;k esa tkdj viuh ckr dgus dh t:jr ugha gS vkSj bls cgqr vPNk ugha ekuk tkrkA

vkf[kj esa perks, vkidks vkids system us tks Hkh lqfo/kk;sa miyC/k djkbZ gSa] elyu
vkidks ?kj esa ,d ukSdj dh lqfo/kk gS ;k vkidks viuh dkj ikfdaZx ds fy;s ,d xSfjt dh
lqfo/kk gS ;k vkidks viuh dkj ds fy;s 50 yhVj bZa/ku dh lqfo/kk gS rks ;s Hkh vkids judicial

conduct dk fgLlk gS fd vki ftruh lqfo/kk vkidks nh xbZ gS] dkuwu ds }kjk mlls T;knk dh
vis{kk u djsa vkSj bl ckr ls dHkh Hkh izHkkfor u gksa fd gekjs system dk veqd O;fDr rks nks
ukSdj j[ks gq,s gS] ;k veqd ds ?kj esa rks nks xSjst cus gq, gSaA ge lc yksx ftu ij ,d ,slh O;oLFkk
dk ikyu djus dk nkf;Ro fn;k x;k gS fd dqN Hkh gks] fof/k dk 'kklu gks rks fof/k us tks gekjs
fy, fu/kkZfjr fd;k gS vxj ge gh mldk ikyu ugha djsaxs rks gekjs fu.kZ;ksa dk vkSj gekjs flLVe
dk dkSu lEeku djsxkA eSa ,d lk/kkj.k lh dgkuh ls viuh ckr dguk pkgrk gw¡ ftlesa ,d
vlk/kkj.k lans'k fNik gqvk gSA ,d NksVk cPpk Fkk ftldh ,d cM+h cqjh vknr Fkh fd og cgqr
T;knk xqM+ [kkrk FkkA mldks cgqr lkjs fpfdRldksa vkSj euksfpfdRldksa dks Hkh fn[kk;k x;k fd
vkf[kj D;k leL;k gSA dgha Hkh Qk;nk ugha gqvk vkSj og pksjh fNis xqqM+ pqjkdj [kk gh ysrk FkkA
mldh ek¡ cgqr ijs'kku jgrh FkhA mls irk pyk fd dksbZ ,d lar vk;s gSa vkSj muds vk'khokZn
ls og Bhd gks ldrk gSA os lar ds ikl x;sA mUgksaus iwNk fd D;k fnDdr gS bl cPps dks\ eka
us dgk ;g xqM+ cgqr [kkrk gS] bldk Lo;a ij dksbZ fu;a=.k ugha gSA lar fopkj esa Mwc x;s vkSj
fQj mUgksaus dgk fd csVk rqe bldks ysdj lkr fnu ckn vkukA efgyk us lkspk xqM+ [kkus ds ckjs
esa ,slh D;k ckr gS fd lkr fnu ckn fQj vkuk iM+sxk ij lar dk dguk Fkk rks og lkr fnu ds
ckn fQj ls xbZ lar ds ikl vkSj lar us dgk fd csVk vHkh rqe vkSj lkr fnuksa ds ckn esjs ikl
vkukA lkr fnuksa ds ckn tc og fQj xbZ rks mlls fQj ;s dgk x;k fd rqe vkSj lkr fnuksa ds
ckn vkukA tc 21oas fnu og igq¡ph rks lar us iwNk gk¡ crkvks cPps dks D;k fnDdr gSA crk;k
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x;k Lokeh th ;g xqM+ cgqr [kkrk gSA Lokeh th us mldh vksj ns[kdj dgk fd csVk rqe xqM+ [kkuk
NksM+ nksA efgyk us rks flj ij gkFk gh ekj fy;k fd ;s dgus ds fy;s vkius 21 fnu dk le;
fy;k xq:nsoA ;s rks ge yksx bldks dc ls dg jgs gSaA lar cksys ;g ckr ugha gSA ckr ;g gS
fd tc rqe igys fnu bldks ysdj vkbZ Fkh] eq>s ;g dgus dk uSfrd vf/kdkj ugha Fkk D;ksafd
eSa [kqn Hkh cgqr xqM+ [kkrk FkkA igys lkr fnu esa bls eSa NksM+ ugha ik;k] blfy;s vkSj lkr&lkr
fnu dk le; fy;kA vc eSa xqM+ ls iwjh rjg ls fuòRr gks x;k gw¡] vc eSa bldks iwjs vf/kdkj ls
dg ldrk gw¡ fd xqM+ [kkuk NksM+ nksA ;g mn~xkj lquds ckyd muds pj.kksa eas fxj x;kA mlus
dgk fd eSa vkt ls xqM+ ugha [kkm¡xkA tks vlk/kkj.k lans'k bl dFkk esa gS] og ;g gS fd gekjh
tks lcls cM+h problem gS og ;g gS fd ge ,d ,sls ns'k esa gS tgk¡ ij Kku dh dksbZ deh ugha
gSA lqcg Whatsapp gh [kksy yhft;s rks fdruk Kku cjlrk gS] lkjh fnDdr mldks veyh tkek
igukus dh gSA blfy;s vEcsMdjth dh vksj eSa vkidk /;ku fnykuk pkg jgk Fkk fd vPNk
lafo/kku cuk ysus ls dqN ugha gksxkA ge vius vkpj.k ls mldks dSls veyh tkek igukrs gSa] bl
ij lc dqN fuHkZj djsxkA ge Prevention of Corruption Act dk eqdnek lqusa vkSj mlesa ;g
r; djsa fd tukc vkidh gSfl;r rks ,d eksVj lkbZdy [kjhnus dh Fkh vkius dkjsa dSls [kjhn
yha vkSj vkidh rks nks dejs dk edku cukus dh gSfl;r Fkh vkius pkj eafty dk edku dSls rku
fy;kA ysfdu ge vius [kqn ds O;ogkj esa ;g mEehn djsa fd Hkys gekjh ik=rk ,d xSjst dh gks]
gedks fdlh rjg ls ih-MCY;w-Mh- dks izHkko esa Mkydj ;k dysDVj ls ckr djds ;k fdlh Hkh nwljs
rjhds ls] gedks nks xSjst dk edku fey tk;sA /keZ dk ikyu ge rc dj ik;saxs tc ge mldks
ft,axsA ge lc viuh Hkkouk esa] vkRek esa] vkpj.k esa mldks veyh tkek iguk,axsA Bangalore

declaration is only a road map. It is a path of rightous behaviour. tks gekjk gksuk
pkfg;sA ysfdu bldks le>us ds fy, gedks vkidks bls iwjh totality esa bldks ns[kuk iM+sxkA

vc tks vxyk i{k gS oks ethics vkSj norms ds ckn behaviour dk gSA ;g mEehn dh
tkrh gS fd Judge ds vkpj.k esa intergrity gks vkSj og impartial gksA intergrity ds ckjs esa
yxHkx ge yksxksa us gky esa tks ckr dh mlesa dkQh gn rd ;g fcUnq 'kkfey gSA ;s ‘impartial’

word tks gS] og cgqr O;kid gSA Impartial gksuk cgqr vklku ugha gSA ge partial flQZ rc
ugha gks tkrs tc ge lksps le>s <ax ls fdlh dks favour djrs gSa vius vkpj.k ls ge vpsrUk
esa Hkh vxj fdlh dks favour djrs gSa rks Hkh ge impartial ugha jgrs gSaA eaS ckr vkils ‘bias’

dh dj jgk gw¡A ftlds ckjs esa Supreme Court us dgk gS fd ‘bias is an attitude of mind’.

;g gekjh lksp gSA gedks Hkh ugha ekywe fd gekjh lksp gS D;ksafd ge mu vk¡[kksa ls ns[k jgs gSa]
ftu vk¡[kksa us bias dk p'ek iguk gqvk gSA gekjk fo'ys"k.k mu vk¡[kksa ls gks jgk gS] ml eu ls
gks jgk gS] ftl ij bias dh ijr p<+h gqbZ gSA bldks FkksM+k rQlhy ls eSa vkils discuss djuk
pkgrk gw¡A ge esa ls dksbZ Hkh bZekunkjh ls ;s claim ugha dj ldrk gS fd geesa fdlh fdLe dk
dksbZ bias ugha gSA lekt dh fofHkUu Hkk"kkvksa ls] tkfr;ksa ls] /keks± ls] fHkUu&fHkUu lkekftd i`"B
Hkwfe;ksa ls ge vkrs gSa vr% fHkUu&fHkUu /kkj.kk;sa gekjs eu eas gksrh gaSA dy vkids lkeus ,d i{kdkj
dksbZ cgqr cM+h jktuSfrd ikVhZ dk cgqr nenkj@rkdroj usrk gksxk vkSj nwljh vksj ls ,d xjhc
balku gksxk ;k dksbZ cgqr rkdroj 'kgj dk Bsdsnkj gksxk vkSj nwljh vksj ,d ,slk vkneh gksxk
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ftldks mldk ¶ySV ugha fn;k x;k gS] rks Bsdsnkj ¼dkUVªsDVj½ dh vksj ls tks odhy vk;sxk oks
cgqr vPNs oL= /kkj.k fd;s gksxk] cgqr uQhl vaxzsth cksy jgk gksxk vkSj mldks vkidks [kq'k djus
ds lkjs xqj vkrs gksaxsA Judgment Hkh izLrqr djsxk ij igys dgsxk Hon’ble I am not
required to cite these judgment because your honour is already aware about it.
Whether or not you are aware about it, you will feel happy. “Yes” ;g dg jgk gS fd
gedks lc irk gS rks Bhd gh dg jgk gSA eSa vius vuqHko ls vkidks dguk pkg jgk gw¡ fd vkidks
,d vkRe 'kks/ku ;a= vius Hkhrj yxkus dh t:jr gSA gj fnu gj le; vkidks yksx ;g cksysaxs
fd vkidks igys ls gh irk gSA dgsaxs fd You have delivered a fantastic Judgment. Your

Judgment is marvelous, master piece. vxj ge bl Hkkouk esa cg x;s] gedks ;g irk Hkh
ugha pysxk fd dc vagdkj dh ,d ijr gekjs eu vkSj efLr"d ij p<+ x;h gSA ge D;k gSa] gels
csgrj gedks dksbZ ugha tkurkA blfy, vkidks gj fnu viuk ifj'kks/ku djuk gSA vkidks 'kke
dks cSBdj ,d ckj ;g lkspuk iM+sxk fd vkt bl case esa tks eSaus litigant ds lkFk ;k counsel

ds lkFk tks O;ogkj fd;k] D;k eSa mldks vkSj csgrj <ax ls ugha dj ldrk Fkk\ D;k blls dgha
;g lans'k rks ugha x;k fd eSaus ,d lhfu;j ,MoksdsV dks rks cgqr nsj rd lquk ij ,d twfu;j
,MoksdsV dks iwjk le; ugha fn;k\ dgha bleas ;g lans'k rks ugha x;k fd eSa ftl tkfr dk gw¡ mlh
tkfr dk vfHkHkk"kd Fkk ;k i{kdkj Fkk blfy;s ml izdj.k dks eSaus cM+h roTtks ds lkFk lquk ;k
QSlyk fn;k\ D;ksafd ;g procedural impropriety dk tks question gS] procedural

fairness dk question gS] mlesa gks ldrk gS fd nksuksa i{kdkjksa dks iwjh rjg ls lquus ds ckn
Hkh vki dk fu.kZ; ogh gks tks mudks fcuk lqus izdj.k i<+rs gh vkids eu esa vk x;k FkkA gks ldrk
gS vki brus gksf'k;kj gksa] gks ldrk gS fd og fcUnq bl rjg dk gks fd igyh ckj esa gh vkids
eu esa tks fopkj vk;k] iwjk lquus ds ckn Hkh ogh fopkj dk;e jgkA ijUrq vxj vki ;s dg nas
fd lc cdokl gS] no-no you have no point Mr. Counsel, what is your next point.  oks
vHkh viuk point vkids lkeus j[k gh ugha ik jgk gS] og develop gh ugha dj ik jgk gS vkSj
vki mldks dg jgs gS no substance ................yes what is your next point? vkidh
U;k;ky; esa cSBs yksx odhy vkSj tks nwljs gaS] muds eu es ,d /kkj.kk U;k;ky; ds izfr cusxh fd
;k rks vki cgqr tYnckth esa gaS ;k vkidks lquus dk /kS;Z gh ugha gSA vkiesa Judge dk og xq.k
O;fDrRo gh ugha gS fd ftldks patiently lquuk gSA Socrates us fdrus igys dgk Fkk fd
Judge should hear patiently, rks vkidks patiently lquuk gSA bldk ;s eryc Hkh ugha gaS
fd vki dksbZ jcM+ ds iqrys gSa vkSj ogk¡ ij odhy tks Hkh cgl djsxk og lkjh cgl lquus ds fy,
vki ck/; gSA You have to maintained a delicate balance. tgk¡ og track ls ckgj tk
jgs gksa] ogk¡ cgqr gh la;fer <ax ls fd ^^odhy lkgc I think this is not the point. You are

traveling beyond the brief’’. vki nks ckj vki interrupt djsaxs rks og vius vki brief esa
vk tk;sxsa ‘‘yes, I am ready to hear you on any relevant point and for any period

of time provided you are on the issue”. fdl rjg ls ge bls regulate djrs gSa fd gekjs
U;k;ky; esa mifLFkr yksxksa eas ;g lans'k tk, fd ;gk¡ ij tc rd vkf[kjh 'kCn ugha lquk tkrk
rc rd QSlyk ugha fy[kk tkrkA yksxksa dk vkidh dksVZ ds izfr faith c<+sA yksx vk;sa rks mudks



JOTI JOURNAL - APRIL 2020 -  PART I 44

yxs fd ml dksVZ dk vibration ,slk gSA blfy;s vki fdl rjg ls dksVZ dks conduct djrs gaS]
mlls litigant dk faith vkids ckjs esa tks curk gSA vki ;g ns[ksaxs fd fdlh i{kdkj us vkids
lkFk vHknzrk dh] vxj vki mldks carry ugha djrs gSa vkSj mlls vxys izdj.k esa Hkh mruh gh
lerk ds lkFk] equanimity ds lkFk behave djrs gSa] rks vki ik;saxs fd dqN fnuksa ds ckn og
O;fDr cny x;k gSA eSa ,d vlk/kkj.k mnkgj.k vkidks nsuk pkgrk gw¡A vki lHkh us Justice

M.C. Chagla dk uke lquk gksxk tks Chief Justice ckWEcs High Court FksA ge Judiciary esa
mudks cgqr lEeku ds lkFk ns[krs gSaA ckWEcs High Court ds Judges dh ikfdaZx ds lkeus High

Court us ,d cksMZ yxk fn;k Fkk fd ‘‘parking is reserved for Judges vehicle; No

parking for others”. ogka ds ,d cgqr chronic odhy us ,d civil suit file fd;k declaration

ds fy;s fd ;s tks cksMZ High Court us yxk;k gS] mls High Court dks yxkus dk dksbZ
jurisdiction ugha gSA ;g Municipal Corporation dh Hkwfe gS] blfy;s ?kksf"kr fd;k tk;s] fd
;s Municipal Corporation dh Hkwfe gSA High Court ls cksMZ gVkus dks dgk tk,A lk{; vafdr
djus ds fy;s Justice M.C. Chagla, the sitting Chief Justice was summoned. iwjh
jftLVªh esa vki le> gh ldrs gSa fd dSlk gkgkdkj epk gksxk] tc mudks leau djus dh ckr
gqbZ gksxhA Justice M.C. Chagla, the sitting Chief Justice  entered the witness box
and he was subjected to a brutal and lengthy cross examination. He could
withstand the cross-examination and matter gks x;kA og odhy ,d efgus ckn Justice

M.C. Chagla dh dksVZ esa appear gqvkA tc mldh cause list ckj esa ,d fnu igys ns[kh xbZ
rks yksxkas dks cMk dkSrwgy gqvk fd vc dy budk uEcj gS ns[ksa D;k gksus okyk gSA ;g record

ij gS] vxj vki ‘Legends in Law’ iqLrd i<a+s] eSa heavily recommend d:¡xk lkjs Judges

dksA ;wfuoZly us fdrkc Nkih gS ‘Legends in Law’ blesa vkidks bldk ftØ feysxkA eSa bl
fdrkc dks blfy;s Hkh recommend d:¡xk fd ge oDr ds fdlh nkSj esa dHkh&dHkh ,slk gksrk
gS fd gekjs lkeus cgqr icons ugha gksrs gaS vkSj ml nkSj esa dHkh&dHkh gedks history ls icons

trace djus iM+rs gSa vkSj muls rkdr ysuh iM+rh gS rks Justice Chagla ds lkeus tc oks
mifLFkr gqvk rks mldks complete patient hearing feyh vkSj there was not a single
trace of that incidence in the conduct of Justice Chagla and the Judgment was
deliver in his favor in the open court. vki lksfp;s muds ckjs esa D;k lans'k x;k gksxkA vxj
mUgksaus mldks dg fn;k gksrk fd No, there is no point and you are a fool of first order

and I will draw contempt against you, this and that rks D;k /kkj.kk cuh gksrhA ;gh fd
ml fnu dk izfr'kks/k fy;k tk jgk gS] tks Judge ds pfj= ls] /keZ ls vis{kk ugha dh tkrh gSA
;s cM+k uktqd ekeyk gSA ;s djuk bruk vklku ugha gSA ftruk ge lqu jgs gSa rks gedks yxrk
gSA ,d odhy tc igys case esa misbehave djrk gS fQj oks nwljs case esa vkrk gS] rks yx
ldrk gS fd rqeus gels misbehave fd;k Fkk blfy, nwljk case injunction nsus yk;d gS
rks Hkh ge ugha nsxsaA But this is the thing which we have to develop in our-self fd ge
ml pht dks djsaA Accountability vkSj simplicity dk mnkgj.k Justice M.C. Chagla [kqn
gSaA
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Punctuality is also a very important thing vkSj vxj og xqM+ okyh ckr ls eSa vius
vkidks trace d:a rks fdlh vgadkj ds :i esa ugha] ,d cM+s HkkbZ ds :i esa eaS vkils vf/kdkj
ds lkFk dg ldrk gw¡ fd eSa ebZ 2011 esa Judge cuk] vkt flrEcj] 2019 gS] eSa flQZ pkj fnu
ysV gqvk ftlesa rhu fnu esa nks fefuV ysV gqvk D;ksafd ,d cgqr urgent meeting Fkh Hon’ble

Chief Justice ds lkFk tks FkksM+h T;knk py xbZ vkSj ,d fnu eSa nks ?k.Vs ysV gqvk D;ksafd eq>s
ftl 'kgj ls vkuk Fkk mldh Vªsu ysV gks xbZA vki esjh dksVZ esa vkdj ?kM+h feyk ldrs gSa] esjh
court ds cSBus ds time lsA eSa ;g dksbZ vgadkj ds :i esa ugha dg jgk gw¡A eSa ;g dg jgk gw¡ fd
punctuality is a very important issue tks yksxksa esa ,d fo'okl iSnk djrh gSA nwljk vki
i{kdkj ;k ,MoksdsV ds angle ls mldks ns[ksaxs fd tc dsl yxrk gS rks fdlh O;fDr dk 3 uEcj
ij case gS] fdlh dk 8 uEcj ij case gS] fdlh dk 15 uEcj ij case gS] rks odhy vkSj i{kdkj
;g lksprs gSa fd igys eSa 3 uEcj okyk d:¡xk vkSj fQj 8 uEcj esa tkm¡xk] fQj eSa 12 uEcj eas
tkm¡xkA vc 3 uEcj okys vxj cSBs gh ugha le; ij] rks mldk tks iwjk routine gS] timetable

gS og fcxM+ tkrk gSA This is very important. vxj vkidks ikap fefuV dh nsjh gks jgh gS vkus
esa] rks ikap fefuV igys mfB;sA lqcg 10 fefuV igys mfB;s cgqr T;knk QdZ ugha iM+sxk LokLF;
ijA ysfdu bldks habbit esa Mky yhft;sA ;s lkjh phtsa ,slh gSa tks eSa vius vuqHko ls vkils
dg ldrk gw¡ fd dksbZ O;fDr vius career ds 'kq: ds rhu pkj&lky esa tSlk vius dks <ky ysrk
gS] mldh xkM+h fQj oSlh gh pyrh gSA eSaus vHkh rd ugha ik;k fdlh dks fd ftldh i<+us fy[kus
dh vknr gh ugha Fkh og nl lky ckn vpkud i<+us fy[kus yxkA dqN viokn gks ldrs gaS ij
eSaus rks ugha ik,A

nwljk question gS] competence vkSj excellence dkA ;g rks lc gks x;k fd ge le;
ij cSBsaxsA ge lcds lkFk ,d tSlk O;ogkj djsaxsA exj gedks vius fo"k; dh n{krk fdruh gSA
;s competence dk question gSA To achieve excellence dk question gSA bldh dsoy
Judges ls mEehn ugha dh xbZ gSA vkiesa ls dksbZ crk ldrk gS fd excellence ds ckjs esas tks
mEehn lafo/kku esa dh xbZ gS oks dgka dh xbZ gS\ Fundamental duties! gj citizen ls ;g
mEehn djrh gS fd vki vius field esa excellence dks achieve djsaA rks ml fundamental

duty ds fygkt ls Hkh vxj ge ns[ksa rks gedks excellence dks achieve djuk gSA vc blesa
gekjk D;k tradition gS blds eSa mnkgj.k vkidks nsuk pkgrk gw¡A Hkkjr ds lafo/kku ds ckjs esa ,d
cM+h famous iqLrd gS vki lHkh us i<+h gksxh] Shorter Constitution of India. blds ys[kd
dk uke Mh-Mh- clw gSA Shorter Constitution rks mudh ,d rjg dh student edition gS ojuk
tks Constitution dh mudh book gS og yxHkx 10&11 volumes esa gSA vkidks 'kk;n u irk
gks fd vxj tfLVl nqxkZnkl clq dk ckW;ksMkWVk i<s+axs rks i<+rs gh pys tk;saxs fd Law  dh fMxzh]
laLÑr dh fMxzh] fQj O;kdj.k dh fMxzh] ;ksx dh fMxzh fdl fo"k; ds os fo}ku ugha FksA oks ckj
ls ugha vk;s Fks] oks casp ls vk;s FksA tc 1950 esa Hkkjr dk lafo/kku cuk mlds ,d&nks lky ckn
Cheif Justice ch-ds- eq[kthZ Fks] tks viuh fo}rk vkSj viuh Hkyeulkgr ds fy;s tkus tkrs gaSA
tfLVl ch-ds- eq[kthZ ls Mh-Mh-clq lkgc us appointment fy;k vkSj oks muds ikl x;sA phQ
tfLVl us muls iwNk yes, gentleman. rks clq cksys& I am D.D. Basu. I am Munsif in
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dwpfcgkj District of West Bengal. lcls NksVh] Judiciary dh] first/ initial post. D.D.

Basu us dgk] lj I have written a commentary on the Constitution of India and I

came here to give it to you. tfLVl eq[kthZ us mUgsa flj ls iSj rd ns[kk fd ;s eqaflQ gS tks
phQ tfLVl vkWQ baf.M;k dks] Constitution ftls cus nks lky gq;s gS] dh commentary

fy[kdj yk;s gSaA But Justice B.K. Mukharji a thorough gentleman, said- very well,

you leave it. D.D. Basu us dgk] ‘‘Sir I want some comments also on this from you”.

rks phQ tfLVl eq[kthZ us dgk you just note down your phone number. I will go

through this and if necessary, I will give you a trunk call. ml le; trunk call dk
tekuk FkkA ,d eghus ckn mudks trunk call feyk fd Chief Justice of India vkidks ;kn
dj jgs gSaA Mh-Mh- clq tc igaqps rks mUgksaus mBdj muls gkFk feyk;k vkSj dgk fd you have
written a marvelous book. We are hearing a matter in the constitution bench
and I was Perturbed about a question but I got answer in your book. eSa vkils flQZ
;g crkuk pkg jgk gw¡ fd blls dksbZ QdZ ugha iM+rk fd vki fdl xk¡o esa inLFk gS] fdl in
ij inLFk gSaA it is your urge to achieve the excellence which matters. vkt gekjs ;s
f[kykM+h fgeknkl vkSj vU; lc fudydj vk jgs gSa] ;s dkSu metros vkSj dkSu Astroturf esa [ksy
dj vk;s gaSA Vijksa esa jgus okys cPps FksA ;g budh fire gS tks buds Hkhrj gS tks budks ;gk¡ ysdj
vkrh gSA dksbZ Hkh fcuk fire ds vkxs ugha ig¡qp ldrkA dksbZ Hkh isM+ cM+k ugha gks ldrk tc rd
mldh tM+as xgjh u gksA nwljk tks mnkgj.k gS] og MkWDVj vk'kqrks"k eq[kthZ dk gS tks dydRrk
High Court ds Judge FksA ml fdrkc esa vkidks budk Hkh ftØ feysxkA MkW- vk'kqrks"k eq[kthZ
igys mathematics i<+us yUnu x;sA mUgksaus xf.kr ds loky gy djus esa og egkjFk fn[kkbZ fd
vkt Hkh dqN F;ksje~l dks vk'kqrks"k eq[kthZ F;ksje~l dgk tkrk gSA ogk¡ ls vk;s] dydRrk
;wfuoflZVh ds Vice Chancellor gq,sA lh-oh- jeu ftudks ukscy iqjLdkj feyk] mudks mUgksaus
dydRrk ;wfuoflZVh esa induct fd;kA vk'kqrks"k eq[kthZ dydRrk High Court ds Judge cusA
muds classmate Fks ftudk uke ujsUæzukFk nRr FkkA og Lokeh foosdkuan ds :i esa izfl) gq,A
muds lkeus ,d matter vk;k ftlesa will Fkh tks Arabic esa fy[kh gqbZ Fkh vkSj nksukas sides esa
tks mlds vuqokn ¼rjtqek½ QkbZy fd;s Fks match ugha gks jgs Fks rks ;g difficult Fkk irk yxkuk
fd bu nksuksa esa ls dkSu lk rjtqqek lgh gSA gkbZdksVZ esa dksbZ Arabic tkuus okyk ugha FkkA mUgksaus
bl dsl dks adjourn dj fn;kA mUgksaus Arabic Vhpj yxk;kA Arabic country ls fdrkcsa
gkfly dha vkSj nks efgus ckn Arabic lh[kus ds ckn mldk QSlyk fd;kA gks ldrk gS fd
pressure of work vkt ftruk gS] mlls de jgk gksA ysfdu ckr ml vanj dh rM+i dh gS vkSj
U;k; nsus dh tks eU'kk gS mldh gS] fd dSls mUgksaus dksf'k'k dhA vc tks pressure of work dh
ckr gS rks ;g Hkh eq>s yxrk gS fd dqN gn rd geus bldks dkYifud rkSj ij vius Åij gkoh
dj fy;k gSA cases fu%lansg T;knk gSa] pendency T;knk gS] exj feLVj pkScs Mk;jsDVj ;gk¡ cSBs
gaS] pkScs th tc induct gq,s gksxas Judge ds :i esa rks gks ldrk gS fd LdwVj ls vkrs gkasA dksbZ
Petrol allowance u gksA dksbZ official quarter ugha feyrk gksA High Court ds Judges

igys ,d dkj dks share djrs Fks] pkj Judges dks dkj ysdj vkrh FkhA mudh starting
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salary dqN 4500&8500 ,slh dqN gksrh FkhA vkt cgqr lkjk glamour tqM+ x;k gS Judiciary

ds lkFkA cgqr lkjh facilities Hkh gaSA os xSj t:jh gSa] ,slk eSa ugha dgrkA ysfdu vki ;g ns[ksa
fd vki ftu lqfo/kkvksa ds lkFk jg jgs gSa] vkidh igys dh generation us mldh dYiuk Hkh
ugha dh FkhA nwljh ckr fd vkidks viuk legal dke djus ds fy;s tks lqfo/kk miyC/k gS] oks rks
dHkh fdlh us dYiuk gh ugha dh FkhA ge yksx tc odkyr esa vk;s] rks ;g tks dg jgk gw¡ blesa
dksbZ vfrjatuk ugha gS fd gekjs lhfu;j gels dgrs Fks fd bl fcUnq ij ,d QSlyk <wa<ks rks ge
yksx ,d rjQ ls gj lky dk MkbtsLV [kaxkyuk 'kq: djrs FksA djrs&djrs tc 1994 dk ,d
QSlyk fey tkrk Fkk rks mlh rjg dh [kq'kh gksrh Fkh ftl rjg ls vkdZfeMht dks ugkrs le;
gqbZ gksxh ysfdu tc ysdj lhfu;j ds ikl tkrs Fks os dgrs blds vkxs rks ns[kks bldk D;k gky
gSA fQj vxys lkyksa ds yearly digests ns[krs Fks rks irk yxrk Fkk fd ;s rks 1998 esa overrule

gks x;kA vkt vki ,d QSlys dks dEI;wVj esa fDyd djrs gSa oks mldh iwjh tUe dq.Myh crk
nsrk gSA dc ;s distinguish gqvk] dc ;s follow gqvk] dc ;s overrule gqvk] dc ;s larger

bench dks refer gqvkA ;gk¡ ij tks ,d cgqr t:jh iz'u gS mldks vius eu esa jf[k;s fd vkt
gekjs ikl ftruk law gS] analysis ds fy,] vkt vkidks tks software fn;k x;k gS] mlesa
Research bruh vklku gSA rc gedks vius Hkhrj >k¡dus dh t:jr gS yxkrkj fd tc vkt
gekjs ikl fo'ys"k.k dk bruk material gS] bruh cMh library gSA D;k gekjs Judgment gekjs
iwoZtksa ds Judgment ls csgrj gSaA D;k e/;izns'k High Court ds ge tSls Judge vius
judgment dks tfLVl G.P. Singh ds judgment ds lkFk compare dj ldrs gSaA muds ikl
tools ugha Fks ysfdu muesa urge FkhA vkt gekjs Åij work pressure gSA iz'u ;g gS fd] tks
100 izfr'kr {kerk bZ'oj us gedks nh gS mlesa geesssa] vkiesa] eq>esas] tfLVl G.P. Singh esa QdZ gks
ldrk gS] ij D;k ml 100 izfr'kr {kerk dk ge iwjh rjg ls bLrseky dj jgs gaSA ;k ge flQZ
dV&dkWih&isLV dj jgs gSaA D;k ge fo'ys"k.k Hkh dj jgs gSa D;ksafd ;g technology nks/kkjh
ryokj gSA blesa ,d lrghdj.k dk [krjk Hkh eSa ns[krk gw¡A vkius ns[kk fd second marriage

dk dksbZ point gS] vkius type fd;k second marriage lk¶Vos;j us 20 judgment fudky
dj ns fn,A vkius mldk head-note ns[kk vkidks yxk fd ;g judgment lgh gS vkius oks
head-note dV&dkWih&isLV fd;k] u mlds facts ns[ks u mldk argument ns[kk] u mldk
analysis ns[kk] vkSj vkidk judgment rS;kj! vkt 400 ist dk judgment 40 fefuV esa fy[kk
tk ldrk gSA mlesa 1950 ls ysdj vHkh rd ds Judgments ,d fcUnq ij vki cut, copy djrs
tkb;s vkSj last esa ,d iSjkxzkQ esa fy[k nhft;s fd after analyzing this, I am of the view

fd this is the principle and therefore case is allowed or dismiss. vki vxj excellence

dks achieve djuk pkgrs gSa rks ;g iz'u lnSo Lo;a ls iwfN;s fd D;k ftruh lqfo/kk,a gedks vkt
feyh gaS] D;k gekjs judgment esa oks clarity gS fd D;k gekjs judgment essa tks analysis fn[k
jgh gS] D;k mlls gekjs judgment dks i<+ dj tks i{kdkj gaS] gekjs lhfu;j gaS] tks higher

courts gS] mudks yxsxk fd Yes ;g tt gekjs institution ds fy, ,d asset gSA Technology

dk bLrseky djrs le; ges'kk bl ckr dk /;ku jf[k;sA



JOTI JOURNAL - APRIL 2020 -  PART I 48

ge lc] vkSj ;g [kkl rkSj ij flQZ Judges dk gh ugha euq"; dk LoHkko gS] fd dqN fnu
ckn ,d LoHkko f'kdats esa Q¡l tkrs gaSA ge 10 cts dksVZ tkrs gSa] 5&6 cts dksVZ ls vk tkrs gSa]
mlds ckn ge Vh-oh- ns[krs gSa] pk; ihrs gSa] FkksM+h nsj i<+rs gaS fQj viuk judgment fy[kkrs gSa
vkSj tc FkksM+k cgqr gedks fo"k; ds ckjs esa irk yxus yxrk gS] rks fQj /khjs /khjs gedks ;g yxrk
gS fd gedks rks lc irk py x;k gSA gekjh field dk ftruk Kku gS] gedks lkjk Kku fey x;k
gS vkSj Advocate jkstkuk vkidks crkrs gSa fd you have delivered an excellence judgment

and it is better than a High Court's judgment. /khjs /khjs gekjk vgadkj vkSj iq"V gksrk
tkrk gS vkSj ge i<+uk /khjs /khjs NksM+ nsrs gaSA ,d vknr ;k ,d jkstejkZ dk Hkko ge ij gkoh gksrk
tkrk gS vkSj csgrj Hkh vxj ge dj ldrs gaS] rks oks djus dh Hkkouk gekjs Hkhrj [kRe gksus yxrh
gSA esjh ,d cM+h fiz; dfork gS mlds nks iSjkxzkQ eSa vkidks lqukuk pkgrk gw¡A dfo dgrk gS
fd %&

tks ckrsa eSusa vkils vc rd dgh bu lc phtksa dks govern djus okyh varr% ,d pht
gS ftldks eSa dgrk gw¡ fd oks law of nature gS vkSj law of nature ,slk gS fd eSa vxj vki ls
iwNwa fd dksbZ vxj fgalk djrk gS rks mldk eq[; dkj.k D;k gS\ ;fn dksbZ fj'or ysrk gS] rks mldk
D;k dkj.k gks ldrk gS\ tc dksbZ O;fHkpkj djrk gS rks mldk dkj.k D;k gS\ vc eSa iwNrk gw¡
fd D;k dHkh dksbZ fgalk gks ldrh gS tc rd fdlh ds eu esa }s"k ;k Øks/k vk;s gh ugha\ D;k
O;fHkpkj gks ldrk gS tc okluk mRiUu gh u gks\ D;k fj'or yh tk ldrh gS\ fcuk yksHk ds
vk;s\

lcls igys gekjs eu esa ,d Hkkouk dk mn; gksrk gS] Øks/k dk ;k }s"k dk ;k tks fgalk ds
:i esa manifest gksrh gS] ifjyf{kr gksrh gSA lcls igys gekjs eu esa dksbZ yksHk vkrk gS tks fj'or
;k nwljs :i esa ifjyf{kr gksrh gSA gekjs eu esa okluk vkrh gS tks O;fHkpkj ds :i esa izdV gksrh
gSA gekjs eu esa vgadkj vkrk gS] tks nqO;Zogkj ds :i esa ifjyf{kr gksrk gS vkSj ;g law of nature

gSA eu esa vk;k fodkj] fopkj vkSj vkpkj ¼Conduct½ ds :Ik esa izdV gksrk gSA vki Hkkjrh; gks
vÝhdh gksa] vki bl lafo/kku dks ekurs gksa] ml lafo/kku dks ekurs gkas] bl ukxfjdrk] bl tkfr
ls] bl /keZ dks ekurs gksa] lcdks law of nature ,d rjg ls govern djrk gSA vxj vkiesa
Øks/k vk;sxk fgalk dk eu gksxk] okluk vk;sxh rks O;fHkpkj dk eu gksxk] yksHk vk;sxk rks ifj.kke
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Hkz"Vkpkj gksxkA ;s tks fodkj gS] og lcls igys gekjs eu esa iSnk gksrs gSa vkSj bldks dksbZ out-

side agency ugha i<+ ldrh] blfy;s bldks i<+us dk dke lcls T;knk gesa djuk gSA blfy;s
eSaus dgk Fkk fd vkidks fu;fer vkRe'kks/ku djuk gSA vius gj conduct dks] [kqn dks Judge

djus dk D;ksafd ge nwljksa ds fy,s rks cgqr vPNs Judge gSa] vius fy;s advocate gSaA rks ;g
,d fujUrj izfØ;k gS] vius vkpj.k esa dqN lq/kkjus dh] vius dks csgrj Judge cukus dh] vius
dks legally vkSj T;knk l{ke djus dhA vkiesa ls cgqr lkjs yksxksa us ,u-lh-lh- dh gksxhA ,d
gh LFkku ij [kM+s gksdj iSj pykrs jgus dks ̂dne&rky* dgrs gaSA ftUnxh esa dHkh dne&rky ugha
gksrk] vki ;k rks vkxs tkrs gS ;k vki ihNs NwV tkrs gSaA vxj gj fnu vkius vius vkidks vkSj
csgrj balku] vkSj csgrj Judge, vkSj T;knk i<+us okyk Judge, ugha cuk;k rks vki Kku esa]
tkudkjh esa] fiNM+rs pys tk;saxsA gj fnu vkidks vkSj vkxs c<+rs pys tkuk gSA gekjs ns'k esa ekuo
dks pkj Jsf.k;ksa esa ck¡Vk x;k gSA igys os O;fDr gSa] tks va/kdkj ls izdk'k dh vksj c<+ jgs gSaA nwljs]
ml rjg ds O;fDRk gSa tks izdk'k ls va/kdkj dh vksj py jgs gSaA rhljs] os gSa tks va/kdkj ls vkSj
va/kdkj dh vksj c<+ jgs gSaA pkSFks og gaS tks izdk'k ls izdk'k] jks'kuh ls vkSj jks'kuh dh rjQ c<+
jgs gSaA dksbZ dgha ̂ dne rky* ugha djrkA vxj vki va/ksjs esa gSa rks vki vkSj va/ksjs dh vksj c<+rs
tk;sxas] vxj vki mtkys dh vksj ;k=k 'kq: ugha djrsA esjk vdkneh eas vki lcls vuqjks/k gS fd
va/ksjs ls mtkys dh vksj ;k=k 'kq: dfj;s] mtkys ls vkSj mtkys dh vkSj ;k=k 'kq: dfj;sA bldks
gekjs ;gk¡ dgk x;k gS fd ^relks eka T;ksfrxZe;*A

vkf[kj esa eSa viuh fiz; dgkuh ds lkFk viuh ckr lekIr djuk pkgrk gw¡A xkSre cq) tSrou
uke dh ,d txg ij viuh 30 fnu yEch ,d izopu J`a[kyk dks lacksf/kr dj jgs FksA yxHkx
rhu lIrkg ckn ,d ;qok muds ikl igqapk vkSj mlus dgk fd rFkkxr eSa fiNys o"kZ Hkh vkidh
izopu J̀a[kyk esa mifLFkr Fkk vkSj bl o"kZ Hkh eSa fiNys rhu lIrkg ls bl izopu J`a[kyk esa
izfrHkkxh gw¡] esjs lkFk ds yksx v/;kRe ds iFk ij] thou ds iFk ij eq>ls cgqr vkxs fudy x;s
gSa] ij eSa ogha dk ogha gw¡A bldk dkj.k D;k gS\ xkSre cq) us mlls iwNk fd rqEgkjh cksyh ls ,slk
yxrk gS fd rqe ;gk¡ ds fuoklh ugha gksA mlus dgk vki Bhd dgrs gSa] eSa JkoLrh uke ds ,d
uxj dk fuoklh gw¡A xkSre cq) us mlls iwNk fd tc rqEgkjs fe=&ifjtu JkoLrh tkrs gSa] rks rqe
mudks ekxZ crkrs gks\ mlus dgk fd gk¡] eSa cgqr foLrkj ls crkrk gw¡ fd xaxk ds fdukjs&fdukjs
tkuk gS] fQj veqd ioZr Jà[kyk vk;sxh fQj mRrj fn'kk esa tkvksxs rks ogka JkoLrh uxj feysxkA
cq) us viuh fnO; eqLdku ds lkFk mlls vxyk iz'u iwNk fd D;k os rqEgkjs ekxZ crkus ls JkoLrh
igq¡+p tkrs gSaA mlus dgk rFkkxr ,slk dSls gksxk tc rd os ml ekxZ ij pysaxs ughaA cq) us dgk
fd eSa rqels ;gh dguk pkgrk gw¡ fd eSa rks flQZ ekxZ crkrk gw¡] pyuk rks rqedks gh iM+sxkA bldks
ml le; izpfyr ikyh Hkk"kk esa cq) us dgk] ^^rqEgs fg fdPpa vkRkIia vkD[kkrkjks rFkkxr**A ;g
,sdsMeh] gekjs lhfu;j vkSj ge ftl ijEijk ds okgd gSa] os gedks ekxZ crkrs gSa] ij pyuk rks
ge lcdks [kqn gh iMs+xkA eSa ;s vk'kk djrk gw¡ fd] vki lc yksx tks vius career dh 'kq:vkr
dj jgs gSa bl ekxZ ij pysaxs vkSj oks U;k; O;oLFkk ftl ij ge lcdks vfHkeku gS vkSj yksxksa dks
fo'okl gS mldks lqn`<+ djsaxsA


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CONTRADICTION AND OMISSION: NATURE AND MODE OF
PROOF IN CRIMINAL TRIALS

Nadeem Javed Khan
Civil Judge Class II

Nagda, District Ujjain

In criminal trials, to act upon on the oral testimony of witness it is required
to inspire the confidence of the court. To shake the veracity or credibility of the
witnesses, contradiction and omission are an effective tool in the hands of the
adversary party. Only duly proved contradictions and omissions can shake the
credibility of a witness. Therefore, it is necessary that contradictions and
omissions are properly brought on record and lawfully proved during the course
of recording of evidence, otherwise it will lose its significance and will be of no
value. It is therefore imperative to know the exact lawful method of recording
contradiction and omission so that at the time of appreciation of evidence on
record, it becomes easier to discard unproven contradiction and omission and
to decide whether or not particular contradiction and omission satisfies the
requirement of law, which could turn the fate of the case and also to ensure that
accused is not prejudiced in his defence by wrongful method of recording
contradiction and omission.

What is Contradiction

Contradiction according to the Oxford Dictionary means “to affirm the
contrary”. Generally, contradiction implies a set of statements which are opposed
to one another. But in our legal context, contradiction means stating two versions
by same person at two different points of time. If the statement before the police
officer and the statement in the evidence before the court are so inconsistent or
irreconcilable with each other that both of them cannot co-exist, then it may be
said that one contradicts the other. It is also a case of contradiction when a
witness submits differently and turns over by his previous statement before
police.

Example -‘A’ stated to the police that accused ‘B’ abused him and gave him one
blow of ‘lathi’ and thereby caused hurt but before the court ‘A’ deposed during
his examination in chief that accused ‘B’ abused him and beat him by ‘iron rod’.
Here in this example ‘A’ turned from his police statement and deposed that he
suffered injury by the iron rod. It is contradiction because witness stated two
versions regarding how did he suffer injury and turned over from police statement.
It is also a contradiction because in the given example, ‘A’ either got injury by
lathi or by iron rod thereby, meaning to say that both versions cannot co-exist
because only single blow is alleged in the prosecution case.

What is omission

According to the Oxford Dictionary, omission means “someone or something
that has been left out or excluded”. In other words, meaning of “omission” is
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“omitting or being omitted”. In simple words, “omission” means missing to state
something from earlier statement or to skip something from the  earlier statement.
In our legal context, if witness has deposed in examination-in-chief certain things,
which he has omitted to state before the police in his statement, is called omission.

Example- ‘A’ stated to the police that when he was crossing Bridge Square, he
saw that two men were abducting a women. But before the court, the during
examination-in-chief, ‘A’ deposed that when he was crossing Bridge Square by
his car along with his friend ‘B’, at that time Rohan and Sohan were abducting
the woman and he happened to be the witness of the crime. Here in this example,
‘A’ has omitted to state before the police that he was crossing Bridge Square by
his car alongwith his friend and also omitted to state the name of the accused.

Use of previous statement

“Previous” means earlier or before than the witness is deposing in the
court. Contradiction and omission relate to the previous statement made during
investigation by a prosecution witness before the police or investigating officer
which is commonly known as case diary statement. The use of that previous
statement is governed and controlled by section 162 Cr.P.C. Previous statement
is not a substantive piece of evidence, but it is only admissible for the purpose
mentioned in section 145 of the Evidence Act, 1872 as provided in section 162
Cr.P.C.

In Kehar Singh v. State of Delhi Administration, AIR 1988 SC 1883, Hon’ble
the Apex Court has held that  perusal of Sections 145, 155 and 157 of the
Evidence Act clearly indicates that there are two purposes for which a previous
statement can be used. One is for cross-examination and contradiction and the
other is for corroboration. When the defense wants to use the previous statement
of a witness, it could be used only to contradict and not to corroborate.

Which statement can be used for contradiction

In the case of Jagdish Chamriya Barela v. State of M.P., 2002 (2) MPLJ 448 it
was held that use of previous statement for contradicting a witness during cross-
examination is not limited to statement recorded u/s 162 Cr.P.C., other previous
statement may also be used.

Significant omissions as contradiction

Section 162 Cr.P.C. describes two kinds of contradictions namely, direct
contradiction and contradiction by way of omission. “Direct contradiction” means
a contradiction which is directly apparent from the comparison of previous
statement and statement before the court, whereas omission is also used to
contradict the statement made in the witness box. Explanation to section 162
says that an omission to state a fact or circumstance in the statement referred
to in sub-section (1) may amount to contradiction if the same appears to be
significant and otherwise relevant having regard to the context in which such
omission occurs and whether any omission amounts to a contradiction in the
particular context shall be a question of fact. From perusal of the aforesaid



JOTI JOURNAL - APRIL 2020 -  PART I 52

explanation, it is clear that every omission is not contradiction – only those
omissions which are material, takes the place or shape of contradictions and
called contradiction by way of omission.

Who may contradict

Generally, at trial when prosecution witness deposes before the court and
there is some inconsistency in his previous statement and the statement before
the court then the accused or his counsel may contradict him during cross-
examination by confronting him with those portions of the statement which are
inconsistent with the present version. But there are cases when a witness does
not speak in favor of the party who calls him. In such a situation, where
prosecution witness does not support prosecution story, he may be contradicted
as per the provision of section 145 of the Evidence Act with the permission of
the court by virtue of provision of section 155 of the Evidence Act. Thus, a
witness may be contradicted by his previous statement by the accused and by
the prosecution as well or in other words, by the party who calls him and also by
the adverse party.

Procedure to contradict a witness and method of proving it during trial

In this regard, rules of evidence laid down in sections 145 and 155(3) of
the Evidence Act are of paramount importance. Section 145 provides the manner
in which witness can be cross-examined as to previous statement and the second
part deals with a situation where the cross-examination is intended for
contradiction. Accordingly, it indicates the manner in which contradiction can be
brought out. Further, section 155(3) provides a method to impeach the credibility
of a witness by proof of former statements inconsistent with any part of his
evidence, which is liable to be contradicted. Thus, the proof is in two stages;
first stage, contradiction is brought on record in the manner as prescribed u/s
145 of the Evidence Act r/w/s 162 Cr.P.C. and the second stage is when
contradiction still needs to be proved and the witness has not admitted the
contradiction. It will continue with examining the police officer who has recorded
the statements under section 161 Cr.P.C. If this is not done, the contradictions
brought on record will have no effect at all.

How a contradiction is to be recorded has been elaborately discussed in
the classic judgment of Tahsildar Singh and anr. v. State of U.P., AIR 1959 SC 1012.
Hon’ble the Supreme Court has held that:

“ … The procedure prescribed for contradicting a witness
by his previous statement made during investigation, is that,
if it is intended to contradict him by the writing, his attention
must, before the writing can be proved, be called to those
parts of it  which are to be used for the purpose of
contradicting him. The proviso to section 162 of the Code
only enables the accused to make use of such statement
to contradict a witness in the manner provided by section
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145 of the Evidence Act. The second part of section 145 of
the Evidence Act clearly indicates the simple procedure to
be followed. To illustrate: ‘A’ says in the witness-box that ‘B’
stabbed ‘C’; before the police he had stated that ‘D’ stabbed
‘C’. His attention can be drawn to that part of the statement
made before the police which contradicts his statement in
the witness-box. If he admits his previous statement, no
further proof is necessary; if he does not admit, the practice
generally followed is to admit it subject to proof by the police
officer. On the other hand, if the witness is asked “did you
say before the police officer that you saw a gas light?” and
he answers “yes”, and then the statement which does not
contain such recitals is put to him as contradiction, the
procedure involves two fallacies; one is, it enables the
accused to elicit by a process of cross-examination what
the witness stated before the police officer. If a police officer
did not make a record of a witness’s statement, his entire
statement could be brought on record. This procedure,
therefore, contravenes the express provision of section 162
of the Code. The second fallacy is that there is no self-
contradiction of the primary statement made in the witness-
box for the witness has yet not made on the stand any
assert ion at al l  which can serve as the basis. The
contradiction, under the section, should be between what
a witness asserted in the witness-box and what he stated
before the police-officer, and not between what he said and
stated before the police officer and what he actually made
before him”.

Hon’ble the Apex Court has in a very lucid language explained the
procedure of bringing contradictions and omissions on record in a recent verdict
of V.K. Mishra and anr. v. State of Uttarakhand and anr., AIR 2015 SC 3043 which
reads thus;

“... Under Section 145 of the Evidence Act when it is intended
to contradict the witness by his previous statement reduced
into writing, the attention of such witness must be called to
those parts of it which are to be used for the purpose of
contradicting him, before the writing can be used. While
recording the deposition of a witness, it becomes the duty
of the trial court to ensure that the part of the police
statement with which it is intended to contradict the witness
is brought to the notice of the witness in his cross-
examination. The attention of witness is drawn to that part
and this must reflect in his cross-examination by reproducing
it. If the witness admits the part intended to contradict him,
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it stands proved and there is no need to further proof of
contradiction and it will be read while appreciating the
evidence. If  he denies having made that part of the
statement, his attention must be drawn to that statement
and must be mentioned in the deposition. By this process,
the contradiction is merely brought on record, but it is yet
to be proved. Thereafter, when investigating officer is
examined in the court, his attention should be drawn to the
passage marked for the purpose of contradiction, it will then
be proved in the deposition of the investigating officer who
again by referring to the police statement will depose about
the witness having made that statement. The process again
involves referring to the police statement and culling out
that part with which the maker of the statement was intended
to be contradicted. If the witness was not confronted with
that part of the statement with which the defense wanted to
contradict him, then the court cannot suo motu make use of
statements to police not proved in compliance with section
145 of Evidence Act that is by drawing attention to the parts
intended for contradiction.”

Example – Let us take an example of trial where accused person is being
prosecuted for causing grievous hurt to one ‘A’ with an axe. During prosecution
evidence, witness stated that accused assaulted him with an axe in such a way
that the metallic head of the axe came into contact with his arm causing fracture,
and if in course of the investigation he has stated in his statement recorded
under section 161 Cr.P.C. that accused has beaten him by the stick portion of
the axe. In such a situation, to contradict witness, exact passage occurring in
his statement under section 161 should be read out and put to the witness
whether witness admits having made such a statement before investigating
officer. The exact statement which was read out to the witness should be marked
within inverted commas and whole statement should be exhibited and thereafter,
it should be incorporated verbatim in deposition. If the witness admits having
made that statement there is no need to further proof of contradiction. If, on the
other hand, witness denies having made such a statement, thereupon, it should
be mentioned in the deposition itself. By this process contradiction is only brought
on record. Thereafter, when investigating officer who has recorded the statement
is examined in court the passage marked for the purpose of contradiction should
be read out to him and he should be asked if the witness had stated as mentioned
in that exhibit. It is only when investigating officer answers in affirmative that the
exhibit can be deemed to have been properly proved. Procedure to prove material
omission is same as procedure to prove contradiction.



JOTI JOURNAL - APRIL 2020 -  PART I 55

Deemed statement: permissible for contradiction

Generally, unrecorded statement is completely excluded. But it was held in
Tahsildar Singh’s case (supra) that though a particular statement is not expressly
recorded, a statement that can be deemed to be part of that expressly recorded
can be used for contradiction, not because it is an omission strictly so-called
but because it is deemed to form part of the recorded statement. Such a fiction
is permissible only in the following three cases:

a. When a recital is necessarily implied from the recital or recitals found in the statement.

Illustration –  In a statement before the police, the witness states that he saw ‘A’
stabbing ‘B’ at a particular point of time, but in the court he says that he saw ‘A’
and ‘C’ stabbing ‘B’ at the same point of time. In the statement before the police,
the word ‘only’ can be implied.

b. A negative aspect of positive recital found in statement.

Illustration –  In a statement before the police, the witness says that a dark man
stabbed ‘B’. But in the court, he says that a fair man stabbed ‘B’. The earlier
statement must be deemed to contain the recital not only that the culprit was a
dark complexioned man but also that he was not of fair complexion.

c. When the previous statement and statement before the court cannot stand together.

Illustration – The witness says in the statement before the police that ‘A’ after
stabbing ‘B’ ran away by northern lane, but in the court, he says that immediately
after stabbing he ran away towards the southern lane; as he could not have run
away immediately after the stabbing i.e. at the same point of time, towards the
northern lane as well as towards the southern lane. If one statement is true, the
other must necessarily be false.

A witness can only be contradicted with his own previous statement

Section 145 of the Evidence Act applies only to cases where the same
person makes two contradictory statements either in different proceedings or in
two different stages of the same proceeding. If the maker of a statement is
sought to be contradicted, his attention should be drawn to his previous
statement. In other words, where the statement made by a person or witness is
not confronted by his own statement but by the statement of another prosecution
witness, the question of the application of section 145 does not arise. If it is
assumed that a statement of a witness is contradicted by another, the former
witness should be cross-examined to explain the contradiction. Thus, it will be
extremely difficult for an accused or a party to rely on the inter se contradiction
of various witnesses and every time when the contradiction is made, the previous
witness will have to be recalled for the purpose of contradiction. This is neither
the purport nor the object of section 145 as laid down in Mohan Lal Gangaram
Gehani v. State of Maharashtra, AIR 1982 SC 839. It is not permissible in law to
draw adverse inference because of alleged contradictions between one
prosecution witness vis-a-vis statement of other witnesses. Section 145 has no
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application where a witness is sought to be contradicted not by his own statement
but by the statement of another witness. Section 145 of the Evidence Act applies
when same person makes two contradictory statements. [See also Chaudhary
Ramjibhai Narasanbhai v. State of Gujarat, AIR 2004 SC 313.]

Previous statement recorded in a CD (compact disk)

Previous statement recorded in a CD (compact disk) during an interview
taken by a local correspondent of a news paper, immediately after the incident,
permission to contradict the evidence given by the witness in the court with
reference to his previous statement recorded in C.D. It has been held by the
Division Bench of Hon’ble High Court of Madhya Pradesh in Dilip Takhtani v.
State of M.P., ILR (2011) 1082 that, CD can be used for the purpose, if the CD
fulfills the necessary requirement of being a primary evidence.

Use of statement made by a witness before commission constituted
under Commission of Enquiries Act

Statement made by a witness before the commission constituted under the
Commission of Enquiries Act cannot be used to subject the witness to any civil
or criminal proceeding, nor it can be used against him in any civil or criminal
proceeding the exception being that he can be prosecuted for giving false
evidence. In Kehar Singh v. State (Delhi Admn.), AIR 1988 SC 1883, the Apex Court
observed that considering the restrictions contained in section 6 of the
Commission of Enquiries Act, the statement made by a witness before a
commission cannot be used in a criminal trial either for the purposes of cross-
examination to contradict the witness or to impeach his credibility.

However, evidence taken on commission (other than Commission appointed
under the Commission of Enquiries Act) even if it is not read as  evidence in
suit, it would be available as previous statement for the purposes of section 145
of the Evidence Act. [See Mir Abdul Sovan and ors. v. Rafikan Bibi and ors., AIR
1972 ORISSA 213.]

Statements recorded by police officer can be used in civil proceedings

This question was specifically dealt in the case of Malakala Surya Rao and
ors. v. Gundapuneedi Janakamma, 1964 (1) CriLJ 504 and Ranjit Satardekar v. Joe
Mathias, 2006 CriLJ 2237 and was observed that statements of witnesses recorded
by a police officer under section 161 Cr.P.C. and reduced to writing can be used
in civil proceeding for the purpose of section 145 of the Evidence Act. A statement
made before the police during the course of investigation of an offence can be
used in civil proceedings.

Police case diary of another case can be summoned for the purpose of
contradiction and omission

It is the right of a party in a trial to use the previous statement of a witness
either for the purpose of establishing a contradiction in his evidence or for the
purpose of impeaching the credibility of the witness. If the court comes to the
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conclusion that the production of such document is necessary or desirable then,
the court is entitled to summon the case diary of another case u/s 91 Cr.P.C.
dehors the provisions of section 172 Cr.P.C. for the purpose of using the statement
made in the said diary, for contradicting a witness. When a case diary, as stated
above, is summoned u/s 91(1) Cr.P.C. then the restrictions imposed under sub-
sections (2) and (3) of section 172 Cr.P.C. would not apply to the use of such
case diary but while using a previous statement recorded in the said diary, the
court should bear in mind the restrictions imposed u/s 162 Cr.P.C. and section
145 of the Evidence Act because what is sought to be used from the case diary
so produced, are the previous statements recorded u/s 161 of the Code. In this
view of the matter, a case diary of another case, not pertaining to the trial in
hand, can be summoned if the court trying the case considers that production
of such a case diary is necessary or desirable for the purpose of trial. [See State
of Kerala v. Babu and ors., AIR 1999 SC 2161.]

Effect of duly proved contradiction and omission

In order to understand the value of contradiction and omission and how it
affects the credibility of a witness; prepositions laid down by Hon’ble the Supreme
Court in the following cases may usefully be referred:

Sohrab and anr. v. The State of M.P., AIR 1972 SC 2020: It is only after exercising
caution and care and shifting the evidence to separate the truth from falsehood,
exaggeration, embellishments and improvement, the court comes to the
conclusion that what can be accepted implicates the accused, it will convict him.
This court has held that falsus in uno falsus in omnibus is not a sound rule for the
reason that hardly one comes across a witness whose evidence does not contain
a grain of untruth or at any rate exaggeration, embroideries or embellishments.

Bharwada Bhoginbhai Hirjibhai v. State of Gujarat, AIR 1983 SC 753: Too
much importance cannot be attached to minor discrepancies. Discrepancies
which do not go to the root of the matter and shake the basic version of the
witnesses, cannot be annexed with undue importance. More so when all important
probabilities-factor echoes in favor of the version narrated by the witnesses.

State of U.P. v. M.K. Anthony, AIR 1985 SC 48: In appreciation of evidence,
the approach must be whether the evidence of the witness read as a whole,
appears to have a ring of truth. Once that impression is formed, the court should
scrutinize the evidence keeping in view the deficiencies, drawbacks and infirmities
pointed out in the evidence as a whole.

Shamsuddin v. State of M.P., (2003)12 SCC 693: The core of the evidence
has to be seen and not any borderline aspect. Minor variations which do not
have any effect on the credibility of the evidence, cannot be the basis to discard
intrinsic value of the evidence.

State of U.P. v. Nagesh, 2011 CriLJ 2162 SC: Unless discrepancies,
contradictions and inconsistencies affect the core of the prosecution case, they
cannot be the basis to reject their evidence. Normal discrepancies are bound to
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occur in the depositions of witnesses due to errors of observations, errors of
memory due to mental disposition at the time of the occurrence.

Waman v. State of Maharshtra, AIR 2011 SC 3327: Contradictions minor in
nature and not related to major overt act attributed to each accused, would not
discredit their testimony, more so, when all the prosecution witnesses hail from
an agriculture family and are villagers, cannot be expected to state minute details
in their earlier statements and before the court.

Arjun and ors. v. State of Rajasthan, AIR 1994 SC 2507: Trivial discrepancy,
as is well known, should be ignored. Under circumstantial variety, the usual
character of human testimony is substantially true. Similarly, innocuous omission
is inconsequential.

C. Muniappan and ors. v. State of T.N., AIR 2010 SC 3718: Even if there are
some omissions, contradictions and discrepancies, the entire evidence cannot
be disregarded.

State of Rajasthan v. Rajendra  Singh, (2009) 11 SCC 106: Where the omissions
amount to a contradiction, creating a serious doubt about the truthfulness of a
witness and other witnesses is also make material improvements before the
court in order to make the evidence acceptable, it cannot be safe to rely upon
such evidence.

Sunil Kumar Shambhudayal Gupta and ors. v. State of Maharashtra, (2010) 13
SCC 657: Omissions which amount to contradictions in material particulars and
go to the root of the case and materially affect the core of the prosecution case,
render the testimony of the witness liable to be discredited.

The credibility of witness does not stand impeached merely by proving
contradiction on record. The court has to see whether or not witness emerge as
a truthful witness whose evidence has a ring of truth despite the discrepancies,
omissions and contradictions. The court has to form its opinion about the credibility
of the witness and find out as to whether their depositions inspire the confidence
or not.


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PART - II
NOTES ON IMPORTANT JUDGMENTS

*61. ARBITRATION AND CONCILIATION ACT, 1996 – Sections 34 and 37
Arbitrability of dispute – Arbitrability of a dispute must be assessed
by interpreting terms of arbitration clause and correspondences
exchanged between the parties – Acceptance of commission by
agent, issuance of letter of credit in favour of agent by customer,
several correspondences between principal and agent relating to
the transaction and admission of dispute are clear to hold that the
dispute between principal and agent is arbitrable.

MMTC Ltd. v. M/s Vedanta Ltd.
Judgment dated 18.02.2019 passed by the Supreme Court in Civil
Appeal No. 1862 of 2014, reported in AIR 2019 SC 1168



62. CIVIL PROCEDURE CODE, 1908 – Section 96 and Order 41 Rule 23
LIMITATION ACT, 1963 – Section 5
Appeal – Bar of limitation – Whether an appeal admitted for final
hearing without any objection as to delay may be rejected being
barred by limitation without giving an opportunity to the appellant?
Held, no – Proper course would be to give an opportunity to the
appellant to file an application for condonation of delay u/s 5 of
the Limitation Act.
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Man Khan v. Dr. Keshav Kishore and ors.
Judgment dated 05.02.2019 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Second Appeal No. 2043 of 2018,
reported in 2019 (4) MPLJ 166

Relevant extracts from the judgment:

I have gone through the entire order sheets of the Appellate Court and it
appears that no objection was ever taken by the Appellate Court with regard to
delay in filing the appeal. It appears that while deciding the appeal filed by the
appellant, the Appellate Court must have noticed that the appeal filed by the
appellant was barred by limitation. Under these circumstances, where the Court
itself had not taken any objection with regard to delay in filing the appeal at the
earliest and considering the fact that non-filing of application for condonation of
delay is a curable defect and the appellant can be permitted to file an application
for condonation of delay at a later stage as well as the fact that until and unless
the delay in filing the appeal is condoned, it cannot be said that there was any
appeal in the eyes of law, this Court is of the view that the Appellate Court after
having noticed that the appeal is barred by limitation, should have granted an
opportunity to the appellant to file an application under Section 5 of the Limitation
Act.

My view is fortified by the judgment passed by this Court in the case of
Premchand Soni since deceased LRs. Janki Bai and others v. Harish Chand, 2012 (1)
MPLJ 65.



63. CIVIL PROCEDURE CODE, 1908 – Order 7 Rule 11 and Order 8
Rule 6A
(i) Rejection of plaint – Bar of limitation – Whether a plaint can be

rejected on the ground of limitation under Order 7 Rule 11 CPC?
Held, Yes – Under a given set of circumstances, question of
limitation may be a mixed question of fact and law and under some
other set of circumstances, it can be a pure question of law.

(ii) Counter-claim – What constitutes? Whether counter claim can
be treated as clarificatory or supplementary in nature to the
written statement? Whether written statement can be equated
with counter claim? Held, No – Whenever, a relief is sought
against plaintiff and court fees is paid, it can be said that
defendant has filed counter claim.

i
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ii

Jamil Khan and ors. v. State of M.P. and ors.
Judgment dated 27.02.2019 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Miscellaneous Appeal No. 930 of 2014,
reported in 2019 (4) MPLJ 156

Relevant extracts from the judgment:

So far as the question that whether the question of limitation is a mixed
question of fact and law and whether a suit can be rejected under Order 7 Rule
11 of CPC on the ground of limitation are concerned, this Court is of the
considered opinion that under a given set of circumstances, the question of
limitation can be a mixed question of fact and law and under some set of
circumstances, it can be a pure question of law. A suit can also be dismissed
under Order 7 Rule 11 of CPC on the ground that it is barred by limitation.

The Supreme Court in the case of Hardesh Ores Pvt. Ltd. v. M/s. Hede & Co.,
2007 AIR SCW 3456 has held as under:-

“21. The language of Order VII Rule 11, CPC is quite clear
and unambiguous. The plaint can be rejected on the ground
of limitation only where the suit appears from the statement
in the plaint to be barred by any law. Mr. Nariman did not
dispute that “law” within the meaning of clause (d) of Order
VII Rule 11 must include the law of limitation as well. It is
well settled that whether a plaint discloses a cause of action
is essentially a question of fact, but whether it does or does
not must be found out from reading the plaint itself. For the
said purpose the averments made in the plaint in their
entirety must be held to be correct. The test is whether the
averments made in the plaint if taken to be correct in their
entirety a decree would be passed. The averments made
in the plaint as a whole have to be seen to find out whether
clause (d) of Rule 11 of Order VII is applicable. It is not
permissible to cull out a sentence or a passage and to read
it out of the context in isolation. Although it is the substance
and not merely the form that has to be looked into, the
pleading has to be construed as it stands without addition
or subtract ion of  words or change of  i ts  apparent
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grammatical sense. As observed earlier, the language of
clause (d) is quite clear but if any authority is required, one
may usefully refer to the judgments of this court in Liverpool
& London S.P. & I. Association Ltd. v. M.V. Sea Success I and
another, 2004 9 SCC 512 and Popat and Kotecha Property v.
State Bank of India Staff Association, 2005 7 SCC 510.”

x       x       x

So far as the reasoning given by the court below that the counter-claim
was nothing but it was a mere clarification/supplementary to the written statement
because the contents of both the documents are identical is concerned, the
same cannot be accepted. The counter-claim is always treated as a suit and
even if the suit filed by the plaintiffs is dismissed because of any default or even
if it is withdrawn, then the counter-claim is still required to be adjudicated,
whereas, the written statement cannot be treated as a plaint under any
circumstance. Furthermore, in the counter-claim the defendant is also required
to seek relief and he is also required to make payment of court fees. Counter-
claim is a claim opposing the claim of the plaintiff and also seeking further relief
against the plaintiff. Merely by refuting the claim of the plaintiff, it cannot be said
that the defendant has filed his counter-claim. Whenever, a relief is sought
against the plaintiff, only then it can be said that the defendant has filed his
counter-claim. Written statement containing the similar pleadings without any
claim cannot be termed as counter-claim. Thus, unless and until, a claim is
made against the plaintiff, the written statement cannot be equated with counter-
claim. It is well established principle of law that if the court fees is not paid, then
the suit is not maintainable. Under these circumstances, the reason assigned
by the court below that the counter-claim can be treated as clarificatory or
supplementary in nature to the written statement and since the written statement
was filed within the period of three years from the date of first cause of action,
therefore, the counter-claim was also within limitation, cannot be allowed to stand.
Accordingly, it is held that the counter-claim filed by defendant no.7 was barred
by time and if the subsequent cause of action is taken into consideration, then
it is clear that counter-claim was not maintainable as the cause of action had
arisen after the written statement was filed.



64. CIVIL PROCEDURE CODE, 1908 – Order 22 Rules 1 to 5
Substitution of legal representatives in matrimonial disputes –
When the marital status of a party remains an issue even after death
of the other party, then in such cases, cause of action continues to
subsist and substitution of legal representatives in place of
deceased party is permissible in matrimonial cases.
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Ravinder Kaur v. Manjeet Singh (dead) through Legal
Representatives
Judgment dated 21.08.2019 passed by the Supreme Court in Civil
Appeal No. 2021 of 2010, reported in (2019) 8 SCC 308

Relevant extracts from the judgment:

The appellant herein is the wife of the original respondent who died during
the pendency of this appeal. Since the order impugned passed by the High
Court of Punjab and Haryana dated 23.08.2006 in F.A.O. No. 101 M of 1999 had
allowed the appeal and dissolved the marriage, the marital status of the appellant
is in issue notwithstanding the death of respondent. As such, the cause of action
has continued to subsist and the legal representatives namely, the daughter
and sons of the deceased respondent were allowed to be brought on record by
this Court through the order dated 05.09.2014 passed in IA No.3 of 2012. In that
light, the instant appeal was heard in that backdrop. In that situation the reference
made during the course of the order to the respondent would in effect refer to
the original respondent, namely the deceased husband of the appellant.



65. CIVIL PROCEDURE CODE, 1908 – Order 22 Rule 3
LAND REVENUE CODE, 1959 (M.P.) – Section 178
Legal representatives – Right to claim relief in suit – Bringing legal
representatives on record does not itself entitle them to any right
to property which is subject matter of suit – They have to establish
their right over suit property independently – Determination of
question as to legal representative is only for the purpose of
conduction of legal proceedings.

Sheela D/o Ramibai and anr. v. Bhagudibai and anr.
Judgment dated 19.03.2019 passed by the High Court of Madhya
Pradesh (Indore Bench) in Second Appeal No. 356 of 2016, reported
in 2019 (4) MPLJ 150
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Relevant extracts from the judgment:

The Apex Court in the case of Jaladi Suguna (dead) through L.Rs. v. Satya
Sai Central Trust & ors. AIR 2008 SC 2866 has held that the determination as to
who is the legal representative under Order 22 Rule 5 will be for the limited
purpose of representation of the estate of the deceased for objection of that
case. Such determination for such limited purpose will not confer on the person
held to be a legal representative, any right to the property which is subject
matter of the suit.

In case of Suresh Kumar Bansal v. Krishna Bansal and anr., (2010) 2 SCC 162,
the Apex Court has held that the determination of question as to who is legal
representative of deceased plaintiff or defendant under Order 22 Rule 5 of the
CPC is only for the purpose of bringing legal representative on record for
conducting those legal proceedings only and does not operate as res judicata in
an inter se dispute between the rival legal representative.

In a recent judgment in the case of Mahanth Satyanand @ Ramjee Singh v.
Shyam Lal Chauhan and ors., (2018) 18 SCC 485 passed in Civil Appeal No. 6318/
2010, the Apex Court has also held that the determination by the Court would
be limited to the question, as to who should be brought on record in place of
deceased for the purpose of continuing the suit alone and nothing beyond that.
The inquiry under Order 22 Rule 5 of CPC is summary in nature and for limited
purpose.

In view of the above, it is clear that the present appellants/plaintiffs were
brought on record as legal representatives of Late Rami Bai by virtue of will, but
after become a party, they ought to have established their right over the suit
property. Execution of will in favour of plaintiff No. 1 and marriage of Rami Bai
with PW/2 were specifically denied by the defendant No. 2 by way of reply to the
application filed under Order 22 Rule 3 of CPC. The suit property was a joint
property of plaintiff Late Rami Bai and defendant No.1 and after death of one
co-owner, Bhagudi Bai being a real sister has become the exclusive owner of
the suit property until and unless the will is proved by the plaintiffs. Therefore,
both the Courts below have not committed any error while dismissing the suit on
the ground that the present appellants are not entitled to claim any relief in the
suit.



66. CIVIL PROCEDURE CODE, 1908 – Order 33 Rule 1
(i) Indigent person – Determination of indigency – Property which

cannot be taken into consideration – Property exempted from
attachment in execution of decree and property which is
subject matter of suit – Property which is to be taken into
consideration – Property acquired after presentat ion of
application but before its decision.
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(ii) Indigent person; appeal by – Whether a person who was not
permitted to sue as an indigent person in trial Court can file
an application to seek permission from appellate Court to file
appeal as an indigent person? Held, Yes.

i

ii

Sushil Thomas Abraham v. Skyline Build Through its Partner
and ors.
Judgment dated 07.01.2019 passed by the Supreme Court in Civil
Appeal No. 117 of 2019, reported in 2019 (4) MPLJ 13

Relevant extracts from the judgment:

While examining this question, the Court cannot take into consideration
the two properties. First, the property, which is exempted from the attachment in
execution of a decree and the second, which is subject-matter of the suit. In
other words, the aforementioned two properties cannot be regarded as
“possessed” by the person concerned for determining his financial capacity to
pay the requisite court fees on his claim in the suit.

Similarly, if the person concerned acquires any property after presentation
of the application for grant of permission to sue as indigent person but before
the decision is given on his application, such acquired property has to be taken
into consideration for deciding the question as to whether he is an indigent
person or not.

Though the appellant (plaintiff) was not allowed by the trial court/High Court
in the earlier round of litigation to institute a suit as an indigent person under
Order 33 Rule 1 of the Code, yet in our considered opinion, he was entitled to
file an application/appeal under Order 44 Rule 1 of the Code and seek permission
from the appellate court to allow him to file an appeal as an indigent person.

In our view, the dismissal of application made under Order 33 Rule 1 of the
Code by the trial court in the earlier round of litigation is not a bar against the
plaintiff to file an application/appeal under Order 44 Rule 1 of the Code before
the appellate court. The grant and rejection of such prayer by the trial court is
confined only up to the disposal of the suit. This is clear from the reading of
Rules 3(1) and 3(2) of Order 44, which contemplate holding of an inquiry again
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into the question at the appellate stage as to whether the applicant is an indigent
person or not since the date from the decree appealed from.



67. CONTRACT ACT, 1872 – Sections 70, 73 and 74
Breach of contract – Remedies for – Where the contract between
the parties itself limit quantum of liquidated damages, a higher
figure as damages cannot be awarded – Section 74 of the Act
applies.

Mahanagar Telephone Nigam Ltd. v. Tata Communications Ltd.
Judgment dated 27.02.2019 passed by the Supreme Court in Civil
Appeal No. 1766 of 2019, reported in AIR 2019 SC 1233

Relevant extracts from the judgment:

In the present case, clauses 16.2 to 16.4 are relevant, and are set out
as under:

“16.2 (a)  For delivery of stores: Should the supplier fail to deliver the store/
services or any consignment thereof within the period prescribed for
delivery, the purchaser shall be entitled to recover 0.5% of the value of the
delayed supply for each week of delay or part thereof for a period up to 10
(TEN) weeks and thereafter at the rate of 0.7% of the value of the delayed
supply for each week of delay or part thereof for another TEN weeks of
delay. In the case of package supply where the delayed portion of the
supply materially hampers installation and commissioning of the systems,
L/D charges shall be levied as above on the total value of the concerned
package of the Purchase Order. However, when supply is made within 21
days of QA clearance in the extended delivery period, the consignee may
accept the stores and in such cases the LD shall be levied upto the date of
QA clearance.

16.2 (b) For installation and commissioning: Should the supplier fail to install
and commission the project within the stipulated time the purchaser shall
be entitled to recover 0.5% of the value of the purchase order for each
week of delay or part thereof for a period upto 10 (TEN) weeks and
thereafter @ 0.7% of the value of purchase order for each week of delay
or part thereof for another 10 (TEN) weeks of delay. In cases, where the
delay affects installation/commissioning of part of the project and part of
the equipment is already in commercial use, then in such cases, LD shall
be levied on the affected part of the project.
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16.2 (c). The Liquidated Damages, as per Clause 16.2 (a) and 16.2 (b)
above shall be limited to a maximum of 12%, even in case the DP extension
is given beyond 20 weeks.

16.3. Provisions contained in Clause 16.2(a) shall not be applicable for
durations (periods) which attract LD against clause 16.2(b) above.

16.4. Quantum of liquidated damages assessed and levied by the purchaser
shall be final and not challengeable by the supplier.”

As has been correctly held by the impugned judgment, a maximum of 12%
can be levied as liquidated damages under the contract, which sum would amount
to a sum of INR 25 lakh. Since this clause governs the relations between the
parties, obviously, a higher figure, contractually speaking, cannot be awarded
as liquidated damages, which are to be considered as final and not challengeable
by the supplier. This being the case, the appellant can claim only this sum.
Anything claimed above this sum would have to be refunded to the respondent.



68. CRIMINAL PROCEDURE CODE, 1973 – Section 145
(i) Revision – Maintainability of – Against the quasi-final or

intermediate order – Order of SDM refusing to stay proceeding
u/s 145 Cr.P.C. – If reversed, the proceedings will remain
subject to result of the suit – It is not purely interlocutory in
nature but quasi-final or intermediate order – Revision against
such order is maintainable.

(ii) Section 145 Cr.P.C. – Only deals with factum of possession –
Proceeding u/s 145 Cr.P.C. be stayed only when factum of
possession is subjudice in the civil suit. (Ramsumer Puri Mahant
v. State of U.P., AIR 1985 SC 472, relied on)

i

ii

jkelqesj iqjh egar fo- m-iz- jkT;] ,vkbZvkj
1985 ,llh 472]

Kirit v. Smt. Sawarna
Order dated 08.04.2019 passed by the High Court of Madhya
Pradesh in Criminal Revision No. 1007 of 2017, reported in 2019
CriLJ 3219
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Relevant extracts from the order:

The first issue raised before this Court by the petitioner’s counsel regarding
maintainability of this petition. From perusal of order dated 08.08.2016, passed
by Sub Divisional Magistrate, Burhanpur, it appears that the same is looking as
intermediate or quasi-final order. There are some order which are neither
interlocutory nor final in nature. They are termed as intermediate order or quasi-
final order. If the order passed by the SDM, is reversed by the revisional Court
then the further proceedings shall be proceeded according to civil suit and there
will be nothing remains with the proceedings of Section 145 of Cr.P.C. Therefore,
it can be said that the order passed by the learned SDM is not interlocutory in
nature purely. Accordingly, revision petition is maintainable.

x       x       x

Having read the judgments of Ramsumer Puri Mahant v. State of U.P., AIR
1985 SC 472 and Jhummamal alias Devandas v. State of M.P., AIR 1988 SC 1973, it
is manifested that an order made under Section 145 of Cr.P.C. deals only with
the factum of possession of the party as on a particular day. In the present case
petitioner has initiated the proceedings of Section 145 of Cr.P.C. in respect of
disputed land bearing block No. 45 plot No. 98/2 ad measuring area 2128 sq. ft.
and during the pendency of the same, he has preferred a civil suit in respect of
the same land by seeking relief for declaring the Will null and void executed by
one Magan Lal Patel, by which the respondent has expressed her right. In his
reply, petitioner categorically stated that the suit filed by him is not for declaration
of title and possession. From perusal of averments made in the plaint of civil
suit, filed by the petitioner, it appears that the petitioner is seeking primary relief
to declare the Will null and void. As the principle has already been established
that an order made under Section 145 of Cr.P.C. deals only with the factum of
possession, therefore, proceedings of section 145 of Cr.P.C. made by the
Magistrate can not be set at naught merely because the petitioner who has
initiated the proceedings of 145 of Cr.P.C. has approached the Civil Court for
seeking declaration of Will null and void.



69. CRIMINAL PROCEDURE CODE, 1973 – Sections 173(2) and 190
Closure Report – Closure which can be adopted by Magistrate –
Explained – Held,  Magistrate cannot direct police to fi le
charge-sheet.
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Ramswaroop Soni v. State of Madhya Pradesh and anr.
Judgment dated 08.04.2019 passed by the Supreme Court in Criminal
Appeal No. 614 of 2019, reported in 2019 CriLJ 4245 (SC)

Relevant extracts from the judgment:

The law is well-settled that in case a final report is filed under Section
173(2) Cr.P.C. stating that no offence is made out against the accused, any of
the following courses can be adopted by the Magistrate:

(a) He may accept the report which was filed by the police
in which case the proceedings would stand closed.

(b) He may not accept the report and may take cognizance
in the matter on the basis of such final report which was
presented by the police.

(c) If he is not satisfied by the investigation so undertaken
by the police, he may direct further investigation in the
matter.

The law is further well-settled that the judicial discretion to be used by the
Magistrate at such stage has to fall in either of the three aforesaid categories.

In the present matter, the magistrate has issued directions directing the
police to file charge-sheet under Sections 326 and 294 IPC and also the provision
of Section 3(1) and 10 of the Scheduled Castes and the Scheduled Tribes
(Prevention of Atrocities) Act, 1989. Such a direction is wholly unsustainable.



70. CRIMINAL PROCEDURE CODE, 1973 – Sections 225 and 301
Sessions trial – Whether counsel engaged by victim/de-facto
complainant may be permitted to cross-examine defence witness
after cross-examination by public prosecutor? Held, No – There
exists possibility of conflicting answers with such permission –
Victim or de-facto  complainant has right only to assist Public
Prosecutor and not to conduct prosecution.

Rekha Murarka v. State of West Bengal and anr.
Judgment dated 29.07.2019 passed by the High Court of Calcutta in
Criminal Revision No. 2357 of 2018, reported in 2019 CriLJ 3986
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Relevant extracts from the judgment:

The petitioner has sought for permission to put question to defence witness
after cross-examination of the Public Prosecutor. An offence is a crime against
the State. Public prosecutor is conducting the case on behalf of the State. If the
Advocate of the de-facto complainant or victim is allowed to cross-examine the
defence witness after the cross-examination of the prosecution, then there is
every possibility of conflicting answers which may damage the prosecution case.
During examination and cross-examination of prosecution and defence witnesses,
the Advocate engaged by victim or de-facto complainant may assist the public
prosecutor. That is why the legislature has used the term to assist the prosecution
not to conduct the prosecution. The relief sought for by the petitioner before
the learned Trial Court cannot be granted to her as it is contrary to the statutory
provision. The right of the victim to engage private pleader to assist the
prosecution is based on the principle that the public prosecutor who is conducting
the trial of the session case may get proper assistance from the Advocate
engaged by victim/de-facto complainant both on facts and law, if so required.
This does not mean that the lawyer engaged by the private party will examine
the prosecution witnesses or cross-examine the defence witnesses.



*71. CRIMINAL PROCEDURE CODE, 1973 – Section 227
Discharge; application for – Consideration of – Court should not
start appreciating the evidence by finding out inconsistency in the
statements of the witnesses at this stage.

State Represented by the Deputy Superintendent of Police,
Vigilance and Anti-Corruption, Tamil Nadu v. J. Doraiswamy etc.
Judgment dated 07.03.2019 passed by the Supreme Court in Criminal
Appeal No. 445 of 2019, reported in AIR 2019 SC 1518



*72. CRIMINAL PROCEDURE CODE, 1973 – Section 228
INDIAN PENAL CODE, 1860 – Sections 409, 420 and 511
Framing of charges – Offences of cheating and criminal breach of
trust by public servant – Allegations against accused that being
Secretary of Gram Panchayat, he cheated and misappropriated fund
of Government under MNREGA Scheme as well as issued forged
work completion certificate – However, no such work completion
certificate issued by accused – Neither case diary nor petition
provided any document showing that accused was not performing
his duties as Secretary – Merely because accused is a responsible
person for functioning the system of Gram Panchayat, does not



JOTI JOURNAL - APRIL 2020 - PART II 97

mean that he would not have participated in alleged offence –
Possibil ity of involvement of  accused in alleged cr ime as
conspirator, not ruled out – Charges framed against accused, u/ss
420 and 409 read with Section 511 of IPC not proper – Matter remitted
back for framing of proper charges.

Rajesh Sharma v. State of M.P.
Order dated 05.09.2019 passed by the High Court of Madhya
Pradesh in Criminal Revision No. 3925 of 2018, reported in 2019
CriLJ 4852



*73. CRIMINAL PROCEDURE CODE, 1973 – Section 309(2)(c)
Cross-examination of witness – Right was closed by Trial Court –
Held, cross-examination is a valuable right of accused – One
opportunity given by the High Court subject to payment of cost.

Omprakash Bhargava v. Hotam Singh Kushwah
Order dated 12.07.2019 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Miscellaneous Criminal Case No. 25668
of 2019, reported in 2019 CriLJ 4131


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*74. CRIMINAL PROCEDURE CODE, 1973 – Section 311
Recalling of witnesses; on the ground of incompetency of previous
lawyer – Witnesses cannot be recalled merely because
subsequently engaged lawyer is of the view that previous lawyer
has not performed his duties efficiently or is inefficient lawyer or
that he is guilty of professional misconduct.

Ballu Khan alias Ballu Kha alias Jahoor Shah v. State of M.P.
Order dated 16.04.2019 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Miscellaneous Criminal Case No. 15756
of 2019, reported in 2019 CriLJ 4579



75. CRIMINAL PROCEDURE CODE, 1973 – Section 313
Examination of accused – The accused’s attention should be drawn
to every inculpatory material so as to enable him to explain it –
Accused did not get fair chance to defend himself since Court not
putting incriminating material before accused – Examination of
accused thus rendered perfunctory.

Samsul Haque v. State of Assam
Judgment dated 26.08.2019 passed by the Supreme Court in Criminal
Appeal No. 1905 of 2009 with 246 of 2011, reported in AIR 2019 SC 4163

Relevant extracts from the judgment:

The third limb of the submission of the learned Senior Counsel is based on
the statement of accused No.9, recorded under Section 313 of the Cr.P.C. It was
argued that the questions asked did not really put the case of the prosecution
to the accused as was mandatory. Only two questions were put in the said
statement, which are as under:
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“Question: PW4 Sohrab Ali has averred in evidence that at
about 7 a.m. on 17.3.97, you said, “Kill Keramat Ali.” What
is your reply?

Ans : I was not there in the place of occurrence. My house
is at a distance of 4 or 5 kilometers from there.

Question : PW6 has stated that you asked the other accused
to kill Keramat. What do you say?

Ans : No I was not present at the place of occurrence. A
civil suit is pending over the complainant’s purchasing a plot
of land. I was one witness to (the execution of) the sale deed.
Out of that grudge they filed a false case against me.”

The case of PW-3 was, thus, not even put to the accused.

In the aforesaid context learned senior counsel has referred to the judgment
of this Court in Sharad Birdichand Sarda v. State of Maharashtra, (1984) 4 SCC 116
to contend that if the circumstances are not put to the accused in his statement
under Section 313 of the Cr.P.C., they must be completely excluded from
consideration because the accused did not have any chance to explain them.
This is stated to be the consistent view of this Court starting from 1953 in the
case of Hate Singh Bhagat Singh v. State of Madhya Bharat, AIR 1953 SC 468.
Learned Senior Counsel also referred to the judgment in Sujit Biswas v. State of
Assam, (2013) 12 SCC 406 for the proposition that the very purpose of examining
the accused persons under Section 313 of the Cr.P.C. is to meet the requirement
of the principles of natural justice, i.e., audi alteram partem. The accused, thus,
must be given an opportunity to explain the incriminating material that has
surfaced against him and the circumstances which are not put to the accused in
his examination under Section 313 of the Cr.P.C. cannot be used against him
and must be excluded from consideration.

The most vital aspect, in our view, and what drives the nail in the coffin in
the case of the prosecution is the manner in which the court put the case to
accused No. 9, and the statement recorded under Section 313 of the Cr.P.C. To
say the least it is perfunctory.

It is trite to say that, in view of the judgments referred to by the learned
Senior Counsel, aforesaid, the incriminating material is to be put to the accused
so that the accused gets a fair chance to defend himself. This is in recognition
of the principles of audi alteram partem. Apart from the judgments referred to
aforesaid by the learned Senior Counsel, we may usefully refer to the judgment
of this Court in Asraf Ali v. State of Assam, (2008) 16 SCC 328. The relevant
observations are in the following paragraphs:

“21. Section 313 of the Code casts a duty on the Court to
put in an enquiry or trial questions to the accused for the
purpose of enabling him to explain any of the circumstances
appearing in the evidence against him. It follows as
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necessary corollary therefrom that each material circumstance
appearing in the evidence against the accused is required to
be put to him specifically, distinctly and separately and failure
to do so amounts to a serious irregularity vitiating trial, if it is
shown that the accused was prejudiced.

22. The object of Section 313 of the Code is to establish a
direct dialogue between the Court and the accused. If a
point in the evidence is important against the accused, and
the conviction is intended to be based upon it, it is right
and proper that the accused should be questioned about
the matter and be given an opportunity of explaining it.
Where no specific question has been put by the trial Court
on an inculpatory material in the prosecution evidence, it
would vitiate the trial. Of course, all these are subject to
rider whether they have caused miscarriage of justice or
prejudice. This Court also expressed similar view in S.
Harnam Singh v. The State, AIR 1976 SC 2140, while dealing
with Section 342 of the Criminal Procedure Code, 1898
(corresponding to Section 313 of the Code). Non-indication
of inculpatory material in its relevant facets by the trial Court
to the accused adds to vulnerability of the prosecution case.
Recording of a statement of the accused under Section 313
is not a purposeless exercise.”

While making the aforesaid observations, this Court also referred to its
earlier judgment of the three Judge Bench in Shivaji Sahabrao Bobade v. State of
Maharashtra, (1973) 2 SCC 793 which considered the fall out of the omission to
put to the accused a question on a vital circumstance appearing against him in
the prosecution evidence, and the requirement that the accused’s attention
should be drawn to every inculpatory material so as to enable him to explain it.
Ordinarily, in such a situation, such material as not put to the accused must be
eschewed. No doubt, it is recognized, that where there is a perfunctory
examination under Section 313 of the Cr.P.C., the matter is capable of being
remitted to the trial court, with the direction to retry from the stage at which the
prosecution was closed [Shivaji Sahabrao Bobade v. State of Maharashtra (supra)].



76. CRIMINAL PROCEDURE CODE, 1973 – Section 313
EVIDENCE ACT, 1872 – Section 3, 65B and 106
INDIAN PENAL CODE, 1860 – Section 120B and 302
APPRECIATION OF EVIDENCE:
(i) Criminal conspiracy – Elements constituting –

1. A criminal object;
2. A plan or scheme embodying means to accomplish that

object;
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3. An agreement or understanding between two or more
people to cooperate for the accomplishment of such object.

(ii) Examination of accused – Admission made during – use of –
Held, such admissions or statements may be used as an aid to
lend credence to evidence led by prosecution.

(iii) Circumstantial evidence – Last seen theory – Does not by itself
lead to an inference about guilt of accused – There must be
something more to establish a connection between accused
and crime – Such an example is close proximity between event
of last seen and factum of death – It persuades Court to seek
explanation from accused – Upon failure of accused to offer
any explanation as to how he parted company with deceased,
Court can consider it as a link which complete the chain of
incriminating circumstances.

(iv) Electronic evidence, admissibility of – Whether objections as
to admissibility of electronic evidence for want of certificate
u/s 65B of Evidence Act; Once waived at the time of recording
of evidence can be raised during appeal? Held, no – Such
objections relate to mode and method of proof cannot be taken
at appellate stage for the first time – Even appellate Court
cannot itself refuse to rely on such electronic evidence for
want of such certificate.

i

ii

iii
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iv

Rajender alias Rajesh alias Raju and ors. v. State (NCT of Delhi)
Judgment dated 24.10.2019 passed by the Supreme Court in Criminal
Appeal No. 1889 of 2010, reported in (2019) 10 SCC 623

Relevant extracts from the judgment:

It is well-settled that in cases where the prosecution relies on circumstantial
evidence to establish its case, such circumstances should be duly proved and
the chain of circumstances so proved should be complete. This means that the
chain formed must unerringly point towards the guilt of the accused and not
leave any missing links for the accused to escape from the clutches of law.
Further, with respect to conspiracy, it is trite law that the existence of three
elements must be shown– a criminal object, a plan or a scheme embodying
means to accomplish that object, and an agreement or understanding between
two or more people to cooperate for the accomplishment of such object.

x       x       x

During her examination under Section 313 of the Code of Criminal
Procedure (hereinafter ‘Cr.P.C.’), Sharda Jain (A-1) has admitted that the
deceased was present with her till the afternoon of 24.08.2002. The law on the
point is very clear. A statement made by an accused under Section 313, Cr.P.C.
can be used as an aid to lend credence to the evidence led by the prosecution.
Therefore, in light of the testimonies of PW-18, PW-17 and PW-11, as well as
the statement of Sharda Jain, we find that the prosecution has proved that the
deceased was present with Sharda Jain (A-1) in the afternoon of 24.08.2002
and was not seen alive by anyone after such time.

Having observed so, it is crucial to note that the reasonableness of the
explanation offered by the accused as to how and when he/she parted company
with the deceased has a bearing on the effect of the last seen in a case. Section
106 of the Indian Evidence Act, 1872 provides that the burden of proof for any
fact that is especially within the knowledge of a person lies upon such person.
Thus, if a person is last seen with the deceased, he must offer an explanation
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as to how and when he parted company with the deceased. In other words, he
must furnish an explanation that appears to the Court to be probable and
satisfactory, and if he fails to offer such an explanation on the basis of facts
within his special knowledge, the burden cast upon him under Section 106 is not
discharged. Particularly in cases resting on circumstantial evidence, if the
accused fails to offer a reasonable explanation in discharge of the burden placed
on him, such failure by itself can provide an additional link in the chain of
circumstances proved against him. This, however, does not mean that Section
106 shifts the burden of proof of a criminal trial on the accused. Such burden
always rests on the prosecution. Section 106 only lays down the rule that when
the accused does not throw any light upon facts which are specially within his/
her knowledge and which cannot support any theory or hypothesis compatible
with his innocence, the Court can consider his failure to adduce an explanation
as an additional link which completes the chain of incriminating circumstances.

Notably, a circumstance of last seen does not, by itself, necessarily lead to
an inference that the accused committed the crime. There must be something
more that establishes a connection between the accused and the crime. For
instance, there may be cases where close proximity between the event of last
seen and the factum of death may persuade a rational mind to reach the
irresistible conclusion that the last seen of the deceased is material and merits
an explanation from the accused.

In the instant case, there is proximity between the time of last seen of the
deceased with Sharda Jain and the time of his death. As mentioned supra, it is
proved that the deceased was last seen with Sharda Jain on 24.08.2002. It has
also been shown that the deceased expired on 24.08.2002, as indicated in the
testimony of Dr. S.K. Aggarwal (PW-21) who conducted the post-mortem
examination of the deceased at 2.30 p.m. on 31.08.2002. He has deposed that
the probable date of death of the deceased was about a week prior to the
post-mortem examination, i.e. on 24.08.2002. Thus, the proximity between the
time of last seen and the time of death of the deceased is established. This, in
turn, connects the accused to the crime in question.

This is also supported by the mobile records of Sharda Jain, which show
that she visited Ghaziabad on 24.08.2002. Though the High Court has held that
these records have not been proved, as no certificate was issued in terms of
Section 65-B(4) of the Indian Evidence Act, 1872, we find that these records
can be relied upon. This is because an objection relating to the non-production
of a certificate under Section 65-B(4) relates to the mode and method of proof
and cannot be raised at the appellate stage as has been held by this Court in
Sonu v. State of Haryana, (2017) 8 SCC 570. In that case, an objection regarding
the mode/method of proof of call detail records (CDRs) of mobile phones
recovered from the accused was raised for the first time before the Supreme
Court. Drawing a distinction between objections relating to admissibility or
relevance of facts and objections as to the mode or method of proof of facts,
the Court observed as follows:
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“32. It is nobody’s case that CDRs which are a form of
electronic record are not inherently admissible in evidence.
The objection is that they were marked before the trial court
without a certificate as required by Section 65-B(4). It is
clear from the judgments referred to supra that an objection
relating to the mode or method of proof has to be raised at
the time of marking of the document as an exhibit and not
later. The crucial test, as affirmed by this Court, is whether
the defect could have been cured at the stage of marking
the document. Applying this test to the present case, if an
objection was taken to the CDRs being marked without a
certificate, the Court could have given the prosecution an
opportunity to rectify the deficiency. It is also clear from the
above judgments that objections regarding admissibility of
documents which are per se inadmissible can be taken even
at the appellate stage. Admissibility of a document which is
inherently inadmissible is an issue which can be taken up at
the appellate stage because it is a fundamental issue. The
mode or method of proof is procedural and objections, if not
taken at the trial, cannot be permitted at the appellate stage.
If the objections to the mode of proof are permitted to be taken
at the appellate stage by a party, the other side does not
have an opportunity of rectifying the deficiencies. The learned
Senior Counsel for the State referred to statements under
Section 161 CrPC, 1973 as an example of documents falling
under the said category of inherently inadmissible evidence.
CDRs do not fall in the said category of documents. We are
satisfied that an objection that CDRs are unreliable due to
violation of the procedure prescribed in Section 65-B(4)
cannot be permitted to be raised at this stage as the
objection relates to the mode or method of proof.”

Applying this to the instant case, we find that the objection as to the reliability
of the call records of Sharda Jain on account of non-compliance with the
procedure under Section 65-B(4) was raised for the first time before the High
Court. Since no such objection was raised at the time of marking of these records
before the Trial Court, we find that these records can be considered.



*77. CRIMINAL PROCEDURE CODE, 1973 – Section 319
Summoning of additional accused – Role ascribed to appellant that
he came at spot with country made revolver – Neither FIR nor
testimony of informant mentioning that appellant f ired upon
deceased and injured with an intention to kill him – Name of
appellant not mentioned in charge-sheet – Order of High Court
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summoning appellant merely on ground that power u/s 319 is
available even if person is not named in FIR or the charge-sheet,
erroneous.

Shishupal Singh v. State of Uttar Pradesh and anr.
Judgment dated 03.09.2019 passed by the Supreme Court in Criminal
Appeal No. 1327 of 2019, reported in 2019 CriLJ 4715 (SC)



*78. CRIMINAL PROCEDURE CODE, 1973 – Section 319
Order of summoning – Exercise of power u/s 319 – Test to be applied
– Reiterated – More than prima facia case as exercised at the time
of framing of charge, but short of satisfaction to an extent that the
evidence, if goes unrebutted, would lead to conviction.

Mani Pushpak Joshi v. State of Uttarakhand and anr.
Judgment dated 17.10.2019 passed by the Supreme Court in Criminal
Appeal No. 1517 of 2019, reported in (2019) 9 SCC 805



79. CRIMINAL PROCEDURE CODE, 1973 – Section 372
CONSTITUTION OF INDIA – Article 136
CRIMINAL PRACTICE:
(i) Appeal against conviction – Whether appellate Court while

hearing an appeal against conviction, can convict accused for
offences under which they were acquitted by the trial Court?
Held, No – Without an appeal against acquittal and without
giving any notice for enhancement of sentence, such
conviction is erroneous.
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(ii) Illegal order – Challenged by only one of several accused –
Whether non-appealing accused can be benefitted by setting
aside such illegal order? Held, Yes – An order once held illegal
by superior Court at the instance of one accused, cannot be
allowed to stand against other non-appealing co-accused
persons.

i

ii

Deep Narayan Chourasia v. State of Bihar
Judgment dated 25.02.2019 passed by the Supreme Court in Criminal
Appeal No. 180 of 2019, reported in AIR 2019 SC 1148

Relevant extracts from the judgment:

The first error was that the High Court proceeded on wrong factual premise
that all the five accused have suffered conviction under Section 302/149
IPC read with Section 27 of the Arms Act by the Additional Sessions Judge. It
was not so.

The second error was that the appellant (Deep Narayan Chourasia) along
with other three accused (Lukho Prasad Chourasia, Birendra Prasad Chourasia
and Binod Prasad Chourasia) were acquitted from the charge of commission of
offence under Section 302/149 IPC by the Additional Sessions Judge but were
convicted only under Section 27 of the Arms Act and were sentenced to undergo
rigorous imprisonment for five years. However, as a result of the High Court’s
order, they were convicted under Section 302/149 IPC without there being any
appeal filed by the State against the order of their acquittal and without there
being any notice of enhancement of their sentence issued by the High Court
suo motu to these four accused.

In other words and as mentioned above, the question before the High Court
was whether the appellant herein (Deep Narayan Chourasia) and other three
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accused were rightly convicted and sentenced to undergo rigorous imprisonment
for five years under Section 27 of the Arms Act by the Additional Sessions Judge
or not. Instead of recording any finding of affirmation of the conviction or acquittal,
as the case may be, the High Court convicted all the four accused under Section
302/149 IPC also.

It will be a travesty of justice delivery system where an accused, who is
convicted of a lesser offence (Section 27 of the Arms Act alone) and was acquitted
of a graver offence (Section 302/149 IPC) is made to suffer conviction for
commission of a graver offence (Section 302/149 IPC) without affording him of
any opportunity to defend such charge at any stage of the appellate proceedings.

In our view, an order, which is based entirely on wrong factual premise
once held illegal by a superior Court at the instance of one accused, cannot be
allowed to stand against other non-appealing accused persons also.

It is a fundamental principle of law that an illegality committed by a Court
cannot be allowed to be perpetuated against a person to a lis merely because
he did not bring such illegality to the notice of the Court and instead other
person similarly placed in the lis brought such illegality to the Court’s notice and
succeed in his challenge.

Needless to say, if the other four accused had filed the appeals in this
Court, they too would have got the benefit of this order. A  fortiori, merely because
they did not file the appeals and the case is now remanded for rehearing of the
appeal at the instance of one accused, the benefit of rehearing of the appeal
cannot be denied to other co-accused. In other words, the non-appealing
co-accused are also entitled to get benefit of the order of this Court and are,
therefore, entitled for rehearing of their appeals along with the present appellant.



*80. CRIMINAL PROCEDURE CODE, 1973 – Sections 437 and 439
JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) ACT, 2015
– Sections 8, 10 and 12
Bail to juvenile – Applicability of Sections 437 and 439 to the bail
application of Juvenile – Held, grant of bail to a juvenile is required
to be dealt with u/s 12 of JJ Act – Section 437 or 439 of CrPC has no
application – Court of Sessions and High Court in their appellate
and revisional powers, are also governed by the provisions of
Section 12 of JJ Act.
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X v. State of Chhattisgarh
Judgment dated 05.04.2019 passed by the High Court of Chhattisgarh
in Miscellaneous Criminal Case No. 8523 of 2016, reported in 2019
CriLJ 4017 (DB)
Note : The name of child in conflict with law is delibrately not published.



81. CRIMINAL TRIAL:
APPRECIATION OF EVIDENCE:
Appreciation of Evidence and sentence of capital punishment –

(i) A criminal case cannot be decided on presumptions,
conjectures and assumptions.

(ii) Absence of any explanation about “last seen” theory leads
towards adverse inference against accused.

(iii) The Courts must consider the aspect of possibility of reforms or
rehabilitation of the accused before awarding capital punishment.

i

ii

iii

Parsuram v. State of Madhya Pradesh
Order dated 19.02.2019 passed by the Supreme Court in Criminal
Appeal No. 314 of 2013, reported in (2019) 8 SCC 382

Relevant extracts from the order:

The learned senior counsel of the appellant submitted that the foreign object
thrust into the vagina of the victim was not male genitalia but a stem of the mustard
plant, since the offence took place in a mustard field. Such argument advanced by
the learned senior counsel of the appellant deserves to be rejected inasmuch as a
criminal case cannot be decided on presumptions, conjectures and assumptions,
more particularly in the light of the clear evidence of the doctor, PW2, and the post-
mortem report against the accused, which indicates that it is a clear case of rape.
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All the aforesaid witnesses have consistently and cogently deposed about
seeing the victim last with the accused and about the accused running away
from the spot immediately after the incident. Absolutely no explanation, much
less any plausible explanation, is forthcoming from the accused as to when he
parted with the company of the victim. In the absence of any explanation, adverse
inference needs to be drawn against the accused. Having regard to the totality
of the facts and circumstances of the case, there is no need to interfere with the
judgment and order of conviction of the Trial Court as well as the High Court.

However, in our considered opinion, in the facts and circumstances of the
case, the instant case may not fall under the category of the “rarest of rare”
cases. The accused had no criminal history and he was a B.Sc. student at the
time of the incident. The courts below have not considered the aspect of
possibility of reform or rehabilitation of the accused. It is the duty of the State to
show that there is no possibility of reform or rehabilitation of the accused to
seek for capital punishment. We may hasten to add that the aggravating
circumstance in this case is that the accused took advantage of his position in
the victim’s family for committing the offences of rape and murder, inasmuch as
the family of the victim had trusted the accused and sent the child along with
him. However, the probability that the accused would commit criminal acts of
violence in the future is not forthcoming from the record. Undoubtedly, the offence
committed by the appellant-accused deserves serious condemnation and is the
most heinous crime, but on considering the cumulative facts and circumstances
of the case, we do not think that the instant case falls in the category of the
“rarest of rare” cases, and we feel somewhat reluctant in endorsing the death
sentence. Nevertheless, having regard to the nature of the crime, the Court
strongly feels that the sentence of life imprisonment subject to remission which
normally works out to 16 years (based on the remission rules framed by Madhya
Pradesh) is disproportionate and inadequate for the instant offence. In our
considered opinion, the sentence to be imposed on the appellant-accused should
be between 16 years and imprisonment until death. We have kept in mind the
mitigating and aggravating circumstances of this case while concluding so.



82. CRIMINAL TRIAL:
Blood stains – Forensic examination; proof of – Benefit of doubt –
(i) When recovery of blood stained articles is proved beyond

reasonable doubt by the prosecution and if the investigation
was not found to be tainted, then it may be sufficient if the
prosecution shows that the blood found on the article is of
human origin even though the blood group is not proved
because of disintegration of blood.

(ii) When credibility of investigation and prosecution evidence
does not create any reasonable doubt and even when the
serologist is unable to detect the origin of the blood due to
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disintegration of the serum or insufficiency of blood stains or
haemotological changes, etc. – Benefit of doubt to the accused
can be denied.

i

ii

Balwan Singh v. State of Chhattisgarh and anr.
Judgment dated 06.08.2019 passed by the Supreme Court in Criminal
Appeal No. 727 of 2015, reported in (2019) 7 SCC 781 (3 Judge Bench)

Relevant extracts from the judgment:

We are also conscious of the fact that, at times, it may be very difficult for
the serologist to detect the origin of the blood due to the disintegration of the
serum, or insufficiency of blood-stains, or haematological changes etc. In such
situations, the Court, using its judicious mind, may deny the benefit of doubt to
the accused, depending on the facts and circumstances of each case, if other
evidence of the prosecution is credible and if reasonable doubt does not arise
in the mind of the Court about the investigation.

From the aforementioned discussion, in the cases of R. Shaji v. State of
Kerala, (2013) 14 SCC 266, Gura Singh v. State of Rajasthan, (2001) 2 SCC 205,
Jagroop Singh v. State of Punjab, (2012) 11 SCC 768, State of Rajasthan v. Teja Ram
and others, (1999) 3 SCC 507, John Pandian v. State Represented by Inspector of
Police, Tamil Nadu, (2010) 14 SCC 129 and Prabhu Dayal v. State of Rajasthan,
(2018) 8 SCC 127 we can summarise that if the recovery of bloodstained articles
is proved beyond reasonable doubt by the prosecution, and if the investigation
was not found to be tainted, then it may be sufficient if the prosecution shows
that the blood found on the articles is of human origin though, even though the
blood group is not proved because of disintegration of blood. The Court will
have to come to the conclusion based on the facts and circumstances of each
case, and there cannot be any fixed formula that the prosecution has to prove,
or need not prove, that the blood groups match.


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83. EVIDENCE ACT, 1872 – Sections 3 and 32
(i) Multiple dying declarations –

(a) No certificate by the Doctor certifying that the patient was
conscious or that the patient was mentally or physically fit
to give the declaration.

(b) Absence of the certificate by a Doctor is not fatal to act
upon a dying declaration – However, the requirement
remains that the person who records the dying declaration
must ensure that the patient was in a fit condition, both
mentally and physically, to give the declaration.

(ii) Multiple dying declarations; Appreciation of – When there are
divergent dying declarations – It is not the law that the court
must invariably prefer the statement which is incriminatory and
must reject the statement which does not implicate the accused
– The real point is to ascertain which contains the truth.

(iii) Multiple dying declarations – Presence of family members while
making dying declaration – It is a double-edged sword – On
the one hand, if the Police Officer recording the statement was
to call somebody else as witness, when the mother and the
other relatives are near at hand, it can be challenged on the
ground that it is unnatural – On the other hand, if such close
relatives are made witnesses and it turns out later on that a
case is set up that they had an interest in the declaration being
made in a particular manner, again, the prosecution would be
in trouble.

i

ii
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iii

Jagbir Singh v. State (N.C.T. of Delhi)
Judgment dated 04.09.2019 passed by the Supreme Court in Criminal
Appeal No. 967 of 2015, reported in AIR 2019 SC 4321

Relevant extracts from the judgment:

We have noticed the contents of the MLC concerning the deceased. Her
condition was characterized as critical. She had suffered deep burns. The injuries
were understood as dangerous. The patient, no doubt, died only on 02.02.2008,
i.e., on the ninth day after admission on 24.01.2008.

As far as the dying declaration made on 27.01.2008 is concerned,
particularly, when Doctors were near at hand, the Investigating Officer ought to
have taken the caution of obtaining a certificate after the Doctor put questions
to the patient for ascertaining her condition. It is equally true that a declaration
does not appear to be preceded by questions put by the Investigating Officer to
the deceased from which he could ascertain details from which he could have
received verification about her condition.

The first question, one must bear in mind, is whether the deceased was in
a physical and mental condition to make a dying declaration. It is not in dispute
that in the dying declaration dated 27.01.2008, there is no certificate by the
Doctor certifying that the patient was conscious or that the patient was mentally
or physically fit to give the declaration. The patient was, in fact, admittedly lying
in the hospital. Even in the narrative of the dying declaration, there are no
questions seen put by PW 29 to ascertain her condition. Undoubtedly, it is true
that the certificate by a Doctor about the patient being conscious and fit to give
a dying declaration would go a long way in inspiring confidence of the court.
However, the Constitution Bench in Laxman v. State of Maharashtra, (2002) 6 SCC
710, has held as follows:

 “......Where it is proved by the testimony of the Magistrate
that the declarant was fit to make the statement even without
examination by the doctor the declaration can be acted upon
provided the court ultimately holds the same to be voluntary
and truthful. A certification by the doctor is essentially a
rule of caution and therefore the voluntary and truthful
nature of the declaration can be established otherwise.”
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We can proceed on the basis that even absence of the certificate by a
Doctor is not fatal to act upon a dying declaration. However, the requirement
remains that the person who records the dying declaration must ensure that the
patient was in a fit condition, both mentally and physically, to give the declaration.

x       x       x

We are not much impressed by the contention of the State that the
statements made at the hospital on 24.01.2008 and to the Police Officer on
25.01.2008, are not dying declarations. Under Section 32 of the Evidence Act any
statement made by a person as to the cause of his death or to any circumstance of
the transaction which resulted in his death would be relevant. Once it is proved that
such statement is made by the deceased then it cannot be brushed aside on the
basis that it is not elaborate or that it was not recorded in a particular fashion. We
have already noted that the principle that the statement is brief, would not detract
from it being reliable. Equally, when there are divergent dying declarations it is
not the law that the court must invariably prefer the statement which is
incriminatory and must reject the statement which does not implicate the accused.
The real point is to ascertain which contains the truth.

x       x       x

Coming to tutoring and prompting, there is no doubt that it is on PW 1- the
co-brother of the appellant informing the Police Officer, the Police Officer -
PW 29 came on 27.01.2008 and took down the declaration. It is true that the
presence of PW1 and PW7, at the time of making the dying declaration, cannot
be doubted. Their proximity with the deceased, before PW 29 came to take the
declaration, can be easily assumed.

It is a double-edged sword. On the one hand, if the Police Officer recording
the statement was to call somebody else as witness, when the mother and the
other relatives are near at hand, it can be challenged on the ground that it is
unnatural. On the other hand, if such close relatives are made witnesses and it
turns out later on that a case is set up that they had an interest in the declaration
being made in a particular manner, again, the prosecution would be in trouble.
In this case, however, the nature of the case set up by the appellant to bring the
dying declaration under a cloud, on account of the interest shown by PW 1, is
the conspiracy theory mainly to prevent the appellant from succeeding to the
property. We have already dealt with the same and found that the said version
is totally unacceptable. If that be so, in the facts of this case, we cannot read
much into the presence of PW1 playing a role he did, namely, calling the Police
Officer and being a witness in the dying declaration. PWs 1 and 7 were witnesses
to the dying declaration. They have spoken about the dying declaration and
about it being recorded by PW 29.

The question then arises about the fact of the previous statements which
have been attributed to the deceased contained in the MLC dated 24.01.2008
and in the statement of the deceased recorded on 25.01.2008. The view taken
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by the courts is that the deceased and the appellant were admitted in the same
hospital, the presence of the appellant would have come in the way of the
deceased speaking of the truth.

We are of the view that the courts below were not in error in disregarding
the statement attributed to the deceased in the MLC dated 24.01.2008 and the
statement taken on the next day, i.e., on 25.01.2008. The incident, admittedly,
took place towards in the evening of 24.01.2008. The appellant and the deceased
were taken by the Police in the PCR vehicle to the hospital. It is the proximity of
the appellant, which apparently stood in the way of the deceased, disclosing
the truth of the matter. The appellant and the deceased continued to be in the
same hospital on 25.01.2008 also. In this regard, in the dying declaration, relied
upon by the prosecution, the deceased has stated that as the appellant had
extended threat to her, she could not give a statement on the very same day.
Apparently, this means that she has proceeded on the basis that the declaration
made on 27.01.2008 is the first dying declaration which she is making. She has,
in other words, not treated the statement made on 24.01.2008 at the time when
she was admitted, as a declaration. So also, the statement made on 25.01.2008,
she was operating under the threat extended by her husband.



*84. EVIDENCE ACT, 1872 – Sections 30 and 114 Ill. (b)
Confession recorded in custody (assumed to be admissible in
present case u/s 67 of NDPS Act) –  Confession of co-accused  –
Evidentiary value – A confession, recorded when accused is in
custody, even when admissible, is a weak piece of evidence and
there must be some corroborative evidence – Moreover, evidence
of co-accused is also a very weak type of evidence which needs to
be corroborated by some other evidence – No such corroborative
evidence has been led in present case – Even if confession is
admissible, Court has to be satisfied that it is a voluntary statement,
free from any pressure and also that accused was apprised of his
rights before recording confession – No such material has been
brought on record – Conviction reversed.
Note : The issue, whether a statement recorded u/s 67 of the NDPS Act can be
construed as a confessional statement even if the officer who has recorded such
statement was not to be treated as Police Officer, has been referred to a larger
Bench in Tofan Singh v. State of T.N., (2013) 16 SCC 31.
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 ;g iz’u fd D;k Lokid vkS"kf/k ,oa eu%izHkkoh inkFkZ vf/kfu;e dh /kkjk 67
ds varxZr ,d ,sls vf/kdkjh ftls iqfyl vf/kdkjh ugha ekuk x;k Fkk] }kjk
vfHkfyf[kr dFku dks laLohÑfr ds :Ik esa le>k tk ldrk gS] rksQku flag fo:)
LVsV vkWQ rfeyukMq jkT; ¼2013½ 16 ,llhlh 31 esa ,d o`g~n ihB dks fufnZ"V
fd;k x;k gSA

Mohammed Fasrin v. State Represented by the Intelligence
Officer
Judgment dated 04.09.2019 passed by the Supreme Court in Criminal
Appeal No. 296 of 2014, reported in (2019) 8 SCC 811



*85. HINDU SUCCESSION ACT, 1956 – Section 30
EVIDENCE ACT, 1872 – Section 68
(i) Testamentary succession – Gift deed in favour of stranger –

The Burden of proof that the property was ancestral was on
the plaintiffs alone – It was for them to prove that the Will of
Ashabhai intended to convey the property for the benefit of
the family so as to be treated as ancestral property – In the
absence of any such averment or proof, the property in the
hands of Donor has to be treated as self-acquired property –
Once the property in the hands of Donor is held to be self-
acquired property, he was competent to deal with his property
in such a manner he considers as proper including by
executing a gift deed in favour of a stranger to the family.

(ii) Gift deed – Examination of attesting witness – When there is
no specific denial of the execution of gift deed – It is not
mandatory to call attesting witness for proving the gift deed.

i
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ii

Govindbhai Chhotabhai Patel and ors. v. Patel Ramanbhai
Mathurbhai
Judgment dated 23.09.2019 passed by the Supreme Court in Civil
Appeal No. 7528 of 2019, reported in AIR 2019 SC 4822



*86. INDIAN PENAL CODE, 1860 – Sections 34, 300 Exception 4, 302 and
304 Part I
EVIDENCE ACT, 1872 – Section 3
Murder or culpable homicide not amounting to murder – Sudden
quarrel –  Strained relationship between parties and pendency of civil
suit on account of land dispute between them – Concurrent finding of
lower Court that verbal duel followed by scuffle between parties
culminated in injuries to deceased – Failure of police to explain the
reason for not investigating complaint lodged by accused regarding
same incident – Suppression of injury report of accused by the
prosecution, doubtful – Failure of prosecution to act fairly and place
all relevant materials before Court enabling it to take just and fair
decision, has caused serious prejudice to accused – Alteration of
conviction u/s 302 to that of Section 304 Part I, proper.
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Anand Ramachandra Chougule v. Sidarai Laxman Chougala
and ors.
Judgment dated 06.08.2019 passed by the Supreme Court in Criminal
Appeal No. 1006 of 2010, reported in AIR 2019 SC 3871



87. INDIAN PENAL CODE, 1860 – Sections 34 and 304-B
EVIDENCE ACT, 1872 – Sections 3 and 113-B
(i) Dowry death – Elements to be established –

(a) Within 7 years of the marriage, there must happen the
death of a woman (the wife).

(b) The death must be caused by any burns or bodily injury or
the death must occur otherwise than under normal
circumstances.

(c) It must be established that soon before her death, she
was subjected to cruelty or harassment.

(d) The cruelty or harassment may be by her husband or any
relative of her husband.

(e) The cruelty or harassment by the husband or relative of
the husband must be for, or in connection with demand
for dowry.

(ii) Presumption – Before presumption is raised, i t  must be
established that the woman was subjected to cruelty or
harassment by husband or any relative of her husband – It is
not any cruelty that becomes the subject-matter of the
provision but it is the cruelty or harassment for or in connection
with, demand for dowry.

i
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ii

Girish Singh v. State of Uttarakhand
Judgment dated 23.07.2019 passed by the Supreme Court in Criminal
Appeal No. 1475 of 2009, reported in 2019 AIR SC 4529

Relevant extracts from the Judgment:

The offence created by Section 304B requires the following elements to
be present in order that it may apply:

I. Within 7 years of the marriage, there must happen the death of a woman
(the wife).

II. The death must be caused by any burns or bodily injury.

OR The death must occur otherwise than under normal circumstances.

III. It must be established that soon before her death, she was subjected to
cruelty or harassment.

IV. The cruelty or harassment may be by her husband or any relative of
her husband.

V. The cruelty or harassment by the husband or relative of the husband
must be for, or in connection with, any demand for dowry.

Section 304B treats  this as a dowry death. Therefore, in such
circumstances, it further provides that husband or relative shall be deemed to
have caused her death. Section 113B of the Indian Evidence Act, 1872 provides
for presumption as to dowry death. It provides that when the question is whether
the dowry death, namely, the death contemplated under Section 304B of the
IPC, has been committed by a person, if it is shown that soon before her death,
the woman was subjected by such person to cruelty or harassment, for in
connection with, any demand for dowry, the Court shall presume that such person
had caused the dowry death. It is no doubt a rebuttable presumption and it is
open to the husband and his relatives to show the absence of the elements of
Section 304B.

The foremost aspect to be established by the prosecution is that there
was reliable evidence to show that the woman was subjected to cruelty or
harassment by her husband or his relatives which must be for or in connection
with any demand for dowry, soon before her death. Before the presumption is
raised, it must be established that the woman was subjected by such person to
cruelty or harassment and it is not any cruelty that becomes the subject matter
of the provision but it is the cruelty or harassment for or in connection with,
demand for dowry.


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88. INDIAN PENAL CODE, 1860 – Sections 53, 302 and 304 Part II
APPRECIATION OF EVIDENCE:
(i) Sentence; awarding of – Objectives explained – Awarding just

and adequate punishment is the duty of Court – Gravity of crime,
attending circumstances, protection of society, responding to
society’s call for justice are factors to be taken into account –
Proportion between crime and punishment has to be maintained.

(ii) Aggravating and mitigating circumstances – Balance of – Held,
any one factor, whether aggravating or mitigating cannot by
itself  be decisive of question of sentencing – Wherever
mitigating circumstances are suggested by accused, Court
cannot lose sight of other factors relating to nature of crime,
its impact on social order and public interest.

(iii) Whether passage of time is a mitigating circumstance in
awarding sentence? Held, No – Mere passage of time is not a
clinching factor – But in appropriate cases, it may be of some
bearing alongwith other factors.

(iv) Mitigating circumstances – Evaluation of – Whether factors like
age of convict (26 years) and incident happened in spur of
moment are mitigating to reduce the sentence u/s 304 Part II
IPC to less than four months? Held, No – Incident happened in
spur of moment was the basic reason to convict accused u/s
304 Part II instead of Section 302 – Age of accused had been
the basic reason for awarding 3 years RI which is comparatively
lower than what could be awarded (10 years) – Accused
convicted for killing his own father – Object of deterrence and
protection of society cannot be lost sight of – Three years RI,
held proper.

i

ii
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iii

iv

State of Madhya Pradesh v. Suresh
Judgment dated 20.02.2019 passed by the Supreme Court in Criminal
Appeal No. 319 of 2019, reported in AIR 2019 SC 1377

Relevant extracts from the judgment:

Awarding of just and adequate punishment to the wrong doer in case of
proven crime remains a part of duty of the Court. The punishment to be awarded
in a case has to be commensurate with the gravity of crime as also with the
relevant facts and attending circumstances. Of course, the task is of striking a
delicate balance between the mitigating and aggravating circumstances. At the
same time, the avowed objects of law, of protection of society and responding to
the society’s call for justice, need to be kept in mind while taking up the question
of sentencing in any given case. In the ultimate analysis, the proportion between
the crime and punishment has to be maintained while further balancing the rights
of the wrong doer as also of the victim of the crime and the society at large. No
strait jacket formula for sentencing is available but the requirement of taking a
holistic view of the matter cannot be forgotten.

In the process of sentencing, any one factor, whether of extenuating
circumstance or aggravating, cannot, by itself, be decisive of the matter. In the
same sequence, we may observe that mere passage of time, by itself, cannot
be a clinching factor though, in an appropriate case, it may be of some bearing,
along with other relevant factors. Moreover, when certain extenuating or
mitigating circumstances are suggested on behalf of the convict, the other factors
relating to the nature of crime and its impact on the social order and public
interest cannot be lost sight of.
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So far the mitigating factors, as taken into consideration by the High Court
are concerned, noticeable it is that the same had already gone into consideration
when the Trial Court awarded a comparatively lesser punishment of 3 years’
imprisonment for the offence punishable with imprisonment for a term that may
extend to 10 years, or with fine, or with both. In fact, the factor that the incident had
happened at the ‘spur of moment’ had been the basic reason for the respondent
having been convicted for the offence of culpable homicide not amounting to murder
under Section 304 Part II IPC though he was charged for the offence of murder
under Section 302 IPC. This factor could not have resulted in awarding just a
symbolic punishment. Then, the factor that the respondent was 26 years of age
had been the basic reason for awarding comparatively lower punishment of 3 years’
imprisonment. This factor has no further impelling characteristics which would justify
yet further reduction of the punishment than that awarded by the Trial Court.
Moreover, the third factor, of the respondent himself taking his father to hospital,
carries with it the elements of pretence as also deception on the part of the
respondent, particularly when he falsely stated that the victim sustained injury due
to the fall. Therefore, all the aforementioned factors could not have resulted in
further reduction of the sentence as awarded by the Trial Court.

The High Court also appears to have omitted to consider the requirement
of balancing the mitigating and aggravating factors while dealing with the
question of awarding just and adequate punishment. The facts and the
surrounding factors of this case make it clear that, the offending act in question
had been of respondent assaulting his father with a blunt object which resulted
in the fracture of skull of the victim at parietal region. Then, the respondent
attempted to cover up the crime by taking his father to hospital and suggesting
as if the victim sustained injury because of fall from the roof. Thus, the acts and
deeds of the respondent had been of killing his own father and then, of furnishing
false information. The homicidal act of the respondent had, in fact, been of
patricide; killing of one’s own father. In such a case, there was no further scope
for leniency on the question of punishment than what had already been shown
by the Trial Court; and the High Court was not justified in reducing the sentence
to an abysmally inadequate period of less than 4 months. The observations of
the High Court that no useful purpose would be served by detention of the
accused cannot be approved in this case for the reason that the objects of
deterrence as also protection of society are not lost with mere passage of time.



89. INDIAN PENAL CODE, 1860 – Sections 53, 302, 376 and 376-A
CRIMINAL PROCEDURE CODE, 1973 – Section 354
(i) Death sentence; award of – Cases based on circumstantial

evidence – Whether death sentence can never be awarded in
cases based on circumstantial evidence? Held, no – There is
no absolute principle of law that no death sentence can be
awarded in a case where conviction is based on circumstantial
evidence.
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(ii) Death sentence – Doctrine of “residual doubt” – Explained –
Residual doubt is any remaining or lingering doubt about
accused’s guilt which might remain at the sentencing stage –
Residual doubts are not relevant for conviction but acts as a
mitigating circumstance while considering “rarest of rare”
category.

i

ii

Ravishankar @ Baba Vishwakarma v. State of M.P.
Judgment dated 03.10.2019 passed by the Supreme Court in Criminal
Appeal No. 1523 of 2019, reported in (2019) 9 SCC 689 (Three Judge
Bench)

Relevant extracts from the judgment:

On a detailed examination of precedents, it appears to us that it would be
totally imprudent to lay down an absolute principle of law that no death sentence
can be awarded in a case where conviction is based on circumstantial evidence.
Such a standard would be ripe for abuse by seasoned criminals who always
make sure to destroy direct evidence. Further in many cases of rape and murder
of children, the victims owing to their tender age can put up no resistance. In
such cases it is extremely likely that there would be no ocular evidence. It cannot,
therefore, be said that in every such case notwithstanding that the prosecution
has proved the case beyond reasonable doubt, the Court must not award capital
punishment for the mere reason that the offender has not been seen committing
the crime by an eye-witness. Such a reasoning, if applied uniformly and
mechanically will have devastating effects on the society which is a dominant
stakeholder in the administration of our criminal justice system.

Further, another nascent evolution in the theory of death sentencing can
be distilled. This Court has increasingly become cognizant of “residual doubt” in
many recent cases which effectively create a higher standard of proof over and
above the “beyond reasonable doubt” standard used at the stage of conviction,
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as a safeguard against routine capital sentencing, keeping in mind the
irreversibility of death.

Ashok Debbarma v. State of Tripura, (2014) 4 SCC 747 drew a distinction
between a “residual doubt”, which is any remaining or lingering doubt about the
defendant’s guilt which might remain at the sentencing stage despite satisfaction
of the “beyond a reasonable doubt” standard during conviction, and reasonable
doubts which as defined in Krishnan v. State, (2003) 7 SCC 56 are “actual and
substantive, and not merely imaginary, trivial or merely possible”. These “residual
doubts” although not relevant for conviction, would tilt towards mitigating
circumstance to be taken note of whilst considering whether the case falls under
the “rarest of rare” category.

In the present case, there are some residual doubts in our mind. A crucial
witness for constructing the last seen theory, PW 5 is partly inconsistent in cross-
examination and quickly jumps from one statement to the other. Two other
witnesses, PW 6 and PW 7 had seen the appellant feeding biscuits to the
deceased one year before the incident and their long delay in reporting the
same fails to inspire confidence. The mother of the deceased has deposed that
the wife and daughter of the appellant came to her house and demanded the
return of the money which she had borrowed from them but failed to mention
that she suspected the appellant of committing the crime initially. Ligature marks
on the neck evidencing throttling were noted by PW 20 and PW 12 and in the
post-mortem report, but find no mention in the panchnama prepared by the
police. Viscera samples sent for chemical testing were spoilt and hence remained
unexamined. Although nails’ scrapings of the accused were collected, no report
has been produced to show that DNA of the deceased was present. Another
initial suspect, Baba alias Ashok Kaurav absconded during investigation, hence,
gave rise to the possibility of involvement of more than one person. All these
factors of course have no impact in formation of the chain of evidence and are
wholly insufficient to create reasonable doubt to earn acquittal.

We are thus of the considered view that the present case falls short of the
“rarest of rare” cases where the death sentence alone deserves to be awarded
to the appellant. It appears to us in the light of all the cumulative circumstances
that the cause of justice will be effectively served by invoking the concept of
special sentencing theory as evolved by this Court in Swamy Shraddananda (2) v.
State of Karnataka, (2008) 13 SCC 767 and approved in Union of India v. V. Sriharan,
(2016) 7 SCC 1.



90. INDIAN PENAL CODE, 1860 – Sections 96, 203 and 304 Part II
APPRECIATION OF EVIDENCE:
Right of private defence – Extent of causing death – Forest Range
Officer charged for causing death of deceased by firing – Deceased
party comprising four persons – All surviving members of deceased
party turned hostile – Accused pleaded right of private defence –
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He immediately lodged FIR and produced two members of deceased
party before police – Fire was from official gun – Defence projected
that deceased party was smuggling sandalwood – One country made
gun and 276 kgs of sandalwood found in vehicle of deceased party
– Prosecution story was that accused planted sandalwood and gun
in deceased party’s vehicle – No evidence brought by prosecution
that how accused got such quantity of sandalwood and gun for
planting – Held, right of private defence was established – Accused
being Forest Range Officer, had duty to protect forests – He
intercepted deceased party’s vehicle at around 06:30 a.m. while
patrolling – Deceased party started pelting stones on accused –
They were four in number while accused was only with his driver –
Deceased party became aggressor and accused had reasonable
apprehension that either death or grievous hurt would be cause to
him.

Sukumaran v. State Represented by the Inspector of Police
Judgment dated 07.03.2019 passed by the Supreme Court in Criminal
Appeal No. 5 of 2009, reported in AIR 2019 SC 1389
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Relevant extracts from the judgment:

This Court examined this question in the case of Darshan Singh v. State of
Punjab and anr., (2010) 2 SCC 333 and laid down the following 10 principles after
analyzing Sections 96 to 106 IPC which read as under:

“(i) Self-preservation is the basic human instinct and is duly
recognised by the criminal jurisprudence of all civilised
countries. All free, democratic and civilised countries
recognise the right of private defence within certain
reasonable limits.

(ii) The right of private defence is available only to one who is
suddenly confronted with the necessity of averting an
impending danger and not of self-creation.

(iii) A mere reasonable apprehension is enough to put the right
of self-defence into operation. In other words, it is not
necessary that there should be an actual commission of
the offence in order to give rise to the right of private
defence. It is enough if the accused apprehended that such
an offence is contemplated and it is likely to be committed
if the right of private defence is not exercised.

(iv) The right of private defence commences as soon as a
reasonable apprehension arises and it is coterminous with
the duration of such apprehension.

(v) It is unrealistic to expect a person under assault to modulate
his defence step by step with any arithmetical exactitude.

(vi) In private defence the force used by the accused ought not
to be wholly disproportionate or much greater than
necessary for protection of the person or property.

(vii) It is well-settled that even if the accused does not plead
self-defence, it is open to consider such a plea if the same
arises from the material on record.

(viii) The accused need not prove the existence of the right of
private defence beyond reasonable doubt.

(ix) The Penal Code confers the right of private defence only
when that unlawful or wrongful act is an offence.

(x) A person who is in imminent and reasonable danger of
losing his life or limb may in exercise of self-defence inflict
any harm even extending to death on his assailant either
when the assault is attempted or directly threatened.”

Reading the contents of the FIR (Ex.P9) coupled with the appellant’s
evidence (DW1), we find that firstly, there is a variation in the prosecution version
and the appellant’s version on the manner in which the incident in question
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occurred. However, having perused the FIR (Ex.P9) lodged by the appellant
and his evidence as DW1, we are inclined to accept the version of the appellant
on the manner in which the incident occurred.

In other words, having regard to the manner in which the incident occurred,
the appellant, in our view, was entitled to exercise his right of private defence
against the deceased party inasmuch as it was established on the basis of the
factual scenario on the spot that the appellant had reasonable grounds for
apprehending that either death or grievous hurt would be caused to him or to
his driver (A2). It is clear from the following facts and the reasoning detailed
infra.

First, when the incident occurred in the early morning at around 6.30 a.m.,
the appellant was patrolling in the forest in official vehicle with his driver (A2)
since overnight; Second, by virtue of his post, he was given Jeep and the gun
for the protection of forest area, forest produce, his own body and the body of
others on duty with him; Third, the deceased party having seen that the appellant
was chasing their lorry made attempt to flee from the place in the first instance
but after some time stopped and got down from their lorry and started pelting
stones on the appellant’s jeep which suffered damage; Fourth, the deceased
party consisted of four persons with weapon-Gun with them whereas the appellant
and his driver (A2) were two.

Fifth, there is no evidence to show as to why the deceased party was roaming
in the forest area in their lorry in such early hours. Sixth, it is not in dispute that the
forest in question is known for producing sandalwoods and sandalwood being an
expensive commodity for sale in the market, the people were indulging in its smuggling
at a large scale in the forest area; Seventh, the appellant had noticed that the
deceased party was trying to become aggressor in an encounter between him and
the deceased party because the deceased party had started pelting stones on
them so that the appellant is not able to apprehend them. Eighth, the deceased
party not only was pelting the stones but also shouting “fire them”.

Ninth, the appellant, in such scenario, had rightly formed a reasonable
apprehension that either death or grievous hurt may cause to him or/and to his
driver (A2). Tenth, in these circumstances, it was enough for the appellant to
also react in his self defence against the deceased party and fire from his gun
towards the deceased party to save him and his driver (A2); Eleventh, the
appellant having seen the suspicious movements of the deceased party in the
forest area rightly formed an opinion that the deceased party was moving around
in the forest to smuggle the sandalwoods. The appellant was, therefore, entitled
to chase the deceased party and apprehend them for being prosecuted for
commission of offence punishable under the forest laws. Indeed, that was his
duty; Twelfth, there was no motive attributed to the appellant towards any member
of the deceased party; Thirteenth, the appellant and A2 rightly caught hold of
PWs 1 and 2 and brought them to the police station; and lastly, the appellant
promptly filed a complaint (Ex.P8/9) in the police station narrating therein the
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entire incident and the manner in which it occurred and also surrendered the
gun recovered from the deceased party and his own gun.

The High Court, in our view, failed to appreciate that firstly, the appellant
had every reason to believe that due to suspicious movement of the deceased
party in the forest, they were trying to smuggle the sandalwood from the forest.
Secondly, the deceased party was aggressor because, as held above, they first
pelted the stones and damaged the appellant’s vehicle shouting “fire them”.
Thirdly, the appellant’s duty was to apprehend the culprits who were involved in
the activity of smuggling sandalwoods and at the same time to protect himself
and his driver in case of any eventuality arising while apprehending the culprits.

Having seen the incident in this perspective, we are of the opinion that
firing the gun shot by the appellant towards the deceased party cannot be said
to be in any way unjustified. In fact, the appellant while firing the gun shot did
not target any particular person out of four as such but fired to resist their
aggression towards him and his driver (A2). If the appellant had not fired, the
deceased party having said “fire them” could either use their gun in shooting
the appellant or A2 or would have run away from the spot to avoid their arrest. It
is not in dispute that one gun was seized from the deceased party on their
arrest which was deposited by the appellant along with his own gun in the police
station while registering the FIR (EX.P9).



*91. INDIAN PENAL CODE, 1860 – Sections 120B, 409 and 477A
EVIDENCE ACT, 1872 – Section 3
APPRECIATION OF EVIDENCE:
FIR (initial complaint) and charge sheet – Difference in quantity of
items misappropriate or amount falsified; effect of – Held, merely
because less quantity or amount was mentioned in initial complaint,
Court cannot ignore the quantity or amount mentioned in
charge sheet which is revealed after investigation.

Shiv Shankar Prasad Singh v. State of Bihar
Judgment dated 28.02.2019 passed by the Supreme Court in Criminal
Appeal No. 1804 of 2011, reported in AIR 2019 SC 1190


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*92. INDIAN PENAL CODE, 1860 – Sections 120-B, 420, 467, 468, 471 and
477-A
EVIDENCE ACT, 1872 – Sections 3 and 45
Falsification of account, cheating, forgery and criminal conspiracy
– Proof – Allegations of opening and operating fictitious bank
accounts by accused persons, employees of bank – Fact that they
gave their specimen writing and signature during investigation,
proved – Writings on receipt of pass book and cheque book from
Bank Record and signatures on cheques presented to withdraw
cash from fictitious bank account, are in handwriting of accused
persons impersonating fictitious account holder – Report of hand
writing experts relied upon by prosecution remained unchallenged
– Conspiracy, established – Conviction of accused persons, proper.

Ram Gopal v. Central Bureau of Investigation, Dehradun
Judgment dated 22.07.2019 passed by the Supreme Court in Criminal
Appeal No. 1085 of 2019, reported in AIR 2019 SC 3635



93. INDIAN PENAL CODE, 1860 – Sections 300, 302 and 304 Part II
SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION OF
ATROCITIES) ACT, 1989 – Section 3(2)(v)
(i) Culpable homicide not amounting to murder – Where the

occurrence took place suddenly and there was no
premeditation on the part of  the accused, it  falls under
Exception 4 to Section 300 IPC.

(ii) The offence must have been committed against the person on
the ground that such person is a member of Scheduled Caste
or Scheduled Tribe.
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v

i

ii

Khuman Singh v. State of Madhya Pradesh
Judgment dated 27.08.2019 passed by the Supreme Court in Criminal
Appeal No. 1283 of 2019, reported in AIR 2019 SC 4030

Relevant extracts from the judgment:

The question falling for consideration is whether the appellant-accused
intentionally caused the death of deceased Veer Singh? The entire incident
occurred when the appellant had taken his buffaloes for grazing in the field of
deceased for which the deceased objected and drove all the buffaloes out of
his field. It is in these circumstances, the appellant became furious and abused
the deceased and caused injuries on his head in a sudden fight with axe. There
was no premeditation for the occurrence and because of the grazing of the
cattle, in a sudden fight, the occurrence had taken place.

The question to be considered is whether the act of the appellant-accused
would fall under Exception 4 to Section 300 IPC? Exception 4 to Section 300 IPC
can be invoked if death is caused:- (a) without premeditation; (b) in a sudden fight;
(c) without the offender having taken undue advantage or acted in a cruel or unusual
manner; and (d) the fight must have been with the person killed. In the present
case, the appellant-accused and the deceased exchanged wordy abuses on which,
appellant gave the deceased blows on his head causing six head injuries. Where
the occurrence took place suddenly and there was no premeditation on the part of
the accused, it falls under Exception 4 to Section 300 IPC.

As discussed earlier, the entire incident was in a sudden fight in which the
appellant-accused caused head injuries on the deceased with an axe. There
was no prior deliberation or determination to fight. The sudden quarrel arose
between the parties due to trivial issue of grazing the buffaloes of the appellant
for which, the deceased raised objection. In a sudden fight, the appellant had
inflicted blows on the head of the deceased with an axe which caused six head
injuries. Though the weapon used by the appellant was axe and the injuries
were inflicted on the vital part of the body viz. head, knowledge is attributable to
the appellant-accused that the injuries are likely to cause death. Considering
the fact that the occurrence was in a sudden fight, in our view, the occurrence
would fall under Exception 4 to Section 300 IPC. The conviction of the
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appellant-accused under Section 302 IPC is therefore to be modified as
conviction under Section 304 Part II IPC.

x       x       x

The next question falling for consideration is whether the conviction under
Section 3(2)(v) of the Scheduled Castes and Scheduled Tribes (Prevention of
Atrocities) Act can be sustained? Deceased belongs to “Khangar” Caste and in
a wordy altercation, appellant-accused is said to have called the deceased by
his caste name “Khangar” and attacked him with an axe. Calling of the deceased
by his Caste name is admittedly in the field when there was a sudden quarrel
regarding grazing of the buffaloes.

From the evidence and other materials on record, there is nothing to
suggest that the offence was committed by the appellant only because the
deceased belonged to a Scheduled Caste. Both the trial court and the High
Court recorded the finding that the appellant-accused scolded the deceased
Veer Singh that he belongs to “Khangar” Caste and how he could drive away
the cattle of the person belonging to “Thakur” Caste and therefore, the appellant-
accused has committed the offence under Section 3(2)(v) of the Scheduled
Castes and Scheduled Tribes (Prevention of Atrocities) Act. Section 3 of the
said Act deals with the punishments for offences of atrocities committed under
the Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Act,
1989. Section 3(2)(v) of the Act reads as under:-

“Section 3 – Punishments for offences of atrocities – (1) ...
(2) Whoever, not being a member of a Scheduled Caste or
a Schedule Tribe, - ... (v) commits any offence under the
Indian Penal Code punishable with imprisonment for a term
of ten years or more against a person or property knowing
that such person is a member of a Scheduled Caste or a
Scheduled Tribe or such property belongs to such member,
shall be punishable with imprisonment for life and with fine.”

The object of Section 3(2)(v) of the Act is to provide for enhanced
punishment with regard to the offences under the Indian Penal Code punishable
with imprisonment for a term often years or more against a person or property
knowing that the victim is a member of a Scheduled Caste or a Scheduled Tribe.

In Dinesh alias Buddha v. State of Rajasthan, (2006) 3 SCC 771, the Supreme
Court held as under:-

“15. Sine qua non for application of Section 3(2)(v) is that an
offence must have been committed against a person on the
ground that such person is a member of Scheduled Castes
and Scheduled Tribes. In the instant case no evidence has
been led to establish this requirement. It is not case of the
prosecution that the rape was committed on the victim since
she was a member of Scheduled Caste. In the absence of
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evidence to that effect, Section 3(2)(v) of the Atrocities Act
been applicable then by operation of law, the sentence would
have been imprisonment for life and fine.

As held by the Supreme Court, the offence must be such so as to attract
the offence under Section 3(2)(v) of the Act. The offence must have been
committed against the person on the ground that such person is a member of
Scheduled Caste and Scheduled Tribe. In the present case, the fact that the
deceased was belonging to “Khangar”- Scheduled Caste is not disputed. There
is no evidence to show that the offence was committed only on the ground that
the victim was a member of the Scheduled Caste and therefore, the conviction
of the appellant-accused under Section 3(2)(v) of the Scheduled Castes and
Scheduled Tribes (Prevention of Atrocities) Act is not sustainable.



94. INDIAN PENAL CODE, 1860 – Section 302
EVIDENCE ACT, 1872 – Sections 3 and 45
CRIMINAL PROCEDURE CODE, 1973 – Section 154
APPRECIATION OF EVIDENCE:
(i) Contradiction and inconsistencies in evidence of eye-witnesses;

effect of – There were contradiction and inconsistencies
amongst eye-witnesses with respect to nature of lathi blows
given to the deceased, part of body where the bullet was shot
(left eye and face) and distance from which bullet was shot
(two eye-witnesses said shot from very close and one said from
1-2 yards) – Held, these contradictions are minor and does not
shake the trustworthiness of eye-witnesses – Power of
observation differs from person to person – Prime event of attack
and weapon were common among testimony of eye-witnesses
– Their evidence cannot be doubted for minor contradictions.

(ii) Eye-witness; credibil ity of  – Eye-witness had criminal
antecedents and had inimical terms with accused persons –
Held, this cannot be a ground to doubt his testimony.

(iii) FIR and inquest report – Mention of inquest number in FIR;
effect of – Held, inquest being done at the spot and FIR being
registered at the Police Station, merely because FIR contains
inquest number, it cannot be said that FIR was registered
subsequent to inquest.

(iv) Medical vs. ocular evidence – Inconsistencies; effect of –
Post-mortem suggested that cornea and remaining part of left
eye of deceased was completely missing and bullet was found
near cerebellum – Medical expert opined that bullet must have
been shot from very close distance of about one feet. One
eye-witness stated that bullet was shot from a distance of about
1-2 yards – Held, oral evidence has to be given primacy and
medical evidence is basically opinionative – It is only when



JOTI JOURNAL - APRIL 2020 - PART II 132

the medical evidence is specifically ruled out the injury claimed
in oral evidence, Court has to draw adverse inference.

(v) Expert evidence – Indecisive opinion – FSL report; effect of –
In FSL report, expert opined that the barrel marks found on
the cartridge were not sufficient for decisive matching with
the recovered pistol – Held, when prosecution case is based
on eye-witnesses, indecisive opinion of experts would not
affect the prosecution case.

i

ii

iii

iv
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v

Balvir Singh and ors. v. State of Madhya Pradesh
Judgment dated 19.02.2019 passed by the Supreme Court in Criminal
Appeal No. 1115 of 2010, reported in 2019 CriLJ 4100 (SC)

Relevant extracts from the judgment:

Re: Contention - Inconsistency between the Medical Evidence and Oral
Evidence – In his evidence, PW-2 has stated that Harnam Singh fired shot at
Mohan’s face and PWs 3 and 13 stated that Harnam Singh fired at the left eye
of Mohan. As pointed out earlier, in his evidence, Dr. P.K. Jain (PW-9) stated
that the cornea and remaining part of the left eye was completely missing and a
bullet was found near the cerebellum. Gun powder was found present in the
eyes of the deceased. PW-9 opined that the cause of death was due to damage
of brain centre present in the skull due to injuries caused by the cartridge which
resulted in stoppage of heart beat and respiration. As per the opinion of Dr. Jain
(PW-9), death was caused mainly due to bullet hit in the brain. On being
questioned, PW-9 stated that the fire was from a close distance as seen from
the presence of gun powder in the left eye of the deceased. Dr. Jain has opined
that since there were marks of gunshot around the left eye, the shot must have
been fired from very close distance of about one foot.

Contention of the appellant is that PW-2 in his evidence stated that Harnam
Singh was about 1-2 yards away from deceased Mohan at the time when the
bullet was fired. It was therefore contended that the contradictions regarding
the distance from which the accused Harnam Singh fired at Mohan raises serious
doubts about the prosecution case.

Of course, PW-2 has stated that when Harnam Singh fired, he was at a distance
of 1-2 yards away from Mohan; but PWs 3 and 13 have clearly stated that the
deceased was held by appellants Balvir Singh and Bhav Singh and Harnam Singh
fired at the deceased from a close distance. As pointed out earlier, accused Balvir
Singh and Bhav Singh were said to be holding the hands of the deceased and it is
possible that the gun shot hit at the eyes of Mohan. All three eye witnesses have
consistently stated that Harnam Singh fired the gunshot at the face of Mohan.
The variation in the evidence of PW-2 as to the distance from which the bullet
was fired cannot be said to be fatal affecting the prosecution case.
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It is well settled that the oral evidence has to get primacy since medical
evidence is basically opinionative. In Ramanand Yadav v. Prabhu Nath Jha and
others, (2003) 12 SCC 606, the Supreme Court held as under:-

“17. So far as the alleged variance between medical
evidence and ocular evidence is concerned, it is trite law
that oral evidence has to get primacy and medical evidence
is basically opinionative. It is only when the medical
evidence specifically rules out the injury as is claimed to
have been inflicted as per the oral testimony, then only in a
given case the court has to draw adverse inference.”

The same principle was reiterated in State of U.P. v. Krishna Gopal and another,
(1988) 4 SCC 302, where the Supreme Court held “that eye-witnesses’ account
would require a careful independent assessment and evaluation for their
credibility which should not be adversely prejudged making any other evidence,
including medical evidence, as the sole touchstone for the test of such credibility.”

The inconsistencies pointed out in the evidence of eye-witnesses inter se
and the alleged inconsistencies between the evidence of eye-witnesses and
that of the medical evidence are minor contradictions and they do not shake the
prosecution case. The evidence of eye witnesses are the eyes and ears of
justice. The consistent version of PWs 2, 3 and 13 cannot be decided on the
touchstone of medical evidence.

Ext.-P30 is the FSL report as per which the pistol (Article ‘A’) is a country
made pistol which was found to be in operative condition and the testing was
successfully done. The bullet recovered from the body of deceased Mohan was
marked as EB1. In the FSL report, expert opined that the barrel marks found on the
cartridge were not sufficient for decisive matching. The FSL report reads as under:-

“Exhibit A1 is one Country Made Pistol, which is made to
fire 0.315” bore Cartridge. It is in working condition. It’s
Barrel is found to have remnants of firing. It is not possible
to say with scientific certainty the last time this was fired. It
can be fired to cause injury likely to cause death.

Exhibit EB1 is one 0.315” bore cartridge like bullet. It is
copper jacketed/of soft point and is partially damaged. It
does not have marks of regular firing. It has barrel marks
which are not sufficient. Thus in absence of matching it is
not possible to say whether this is fired from Exhibit A1 or
any other similar pistol like Exhibit A1.”

From the FSL report (Ext.-P30), it is made clear that the pistol recovered
from accused Harnam Singh was in working condition and that the fatal-injuries
could be caused from using the said country made pistol (Article ‘A’) recovered
from appellant-Harnam Singh.
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Learned counsel appearing for the appellant-Harnam Singh submitted that
as per the FSL report, the experts could not give a definite opinion that whether
the bullet has been fired from the country made pistol recovered from appellant-
Harnam Singh or any other similar pistol like the said pistol. It was therefore,
submitted that the prosecution has failed to prove that the recovered bullet from
the body of deceased has been fired from the pistol (Article ‘A’) and therefore, the
overt-act of firing cannot be attributed to appellant-Harnam Singh. In the FSL report,
it is stated that bullet was “a fired and partially damaged Copper Cartridge/Soft
Point Bullet with blood like substance on the same”. The FSL report further states
that the cartridge does not have marks of regular rifling and the barrel marks found
are not sufficient for decisive matching. All that the FSL report states is that the
barrel marks are not sufficient to give decisive matching. When the case of the
prosecution is based on the eye-witnesses, the indecisive opinion given by the
experts would not affect the prosecution case.



*95. INDIAN PENAL CODE, 1860 – Section 302
EVIDENCE ACT, 1872 – Section 32
Dying declaration – Reliability of – A tutored-free dying declaration
inspires the confidence of the Court – Mere fact that the patient
suffered 92% burn injuries would not stand in the way of patient
giving a dying declaration.

Bhagwan v. State of Maharashtra through Secretary Home,
Mumbai, Maharashtra
Judgment dated 07.08.2019 passed by the Supreme Court in Criminal
Appeal No. 385 of 2010, reported in (2019) 8 SCC 95



96. INDIAN PENAL CODE, 1860 – Sections 302 and 304 Part II
Murder or culpable homicide not amounting to murder – Accused
was abusing his wife when deceased and others came there to pacify
the matter – Being annoyed, accused inflicted a knife blow on lower
side of neck of deceased – There was no intention or preparation
or premeditation of mind – Accused had neither taken any undue
advantage nor acted in a cruel manner – Held, incident occured in
a fit of rage – Conviction converted from section 302 to 304 part II.



JOTI JOURNAL - APRIL 2020 - PART II 136

Hardas Khamsingh Tadvi v. State of Madhya Pradesh
Judgment dated 10.05.2019 passed by the High Court of Madhya
Pradesh (Indore Bench) in Criminal Appeal No. 564 of 2011, reported
in 2019 CriLJ 4075 (M.P.) (DB)

Relevant extracts from the judgment:

In the case in hand, the accused/appellant and the deceased are close
relatives. The accused was hurling abuses to his second wife Epubai at that
time Mangibai, sister of Epubai with her husband - Sardar as well as their son -
Vikram and son-in-law Govind came there to pacify the matter and they asked
him to stop hurling abuses and being annoyed with this, accused-Hardas pulled
out a knife from his pocket and inflicted blow on the lower side of neck and
above chest of Sardar, as a result of which, he fell down and died on the spot.
From the said incident, it reveals that the injury caused by the appellant due to
sudden provocation and there was no intention, preparation or premeditation
for the crime. The incident occurred suddenly only on the ground that the
deceased has tried to pacify the matter. The injury has been caused in the
heated spur of moment. The appellant suddenly assaulted Sardar (deceased)
with the help of knife on his neck and above chest. He did not repeat nor even
tried to repeat the blow, though he was having full opportunity. He did not take
any undue advantage of the situation. It does not appear from the evidence that
his intention was to kill the deceased. On the contrary, it appears that only in a
fit of rage, he suddenly gave a knife blow, which caused injury on the neck of
the deceased and unfortunately, proved fatal for his life. Therefore, we are also
in consensus that the case of the appellant qualifies all parameters i.e. it was a
sudden fight; there was no premeditation; the act was done in a heat of passion;
and, the assailant had not taken any undue advantage or acted in a cruel manner
and, therefore, does not fall under the purview of the offence punishable under
Section 302 of the IPC, but falls under the purview of offence punishable under
Section 304 Part II of IPC.


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*97. INDIAN PENAL CODE, 1860 – Sections 304-B and 498-A
EVIDENCE ACT, 1872 – Section 32
(i) Dowry death and cruelty – Dying declaration – Wife dying one

and half year after marriage due to burn injuries – In first dying
declaration, wife stated that kerosene jerrycan kept above the
gas stove accidently fell on her, resulting in her catching fire
– In subsequent dying declaration, she alleged that her
husband and in-laws set her ablaze – Investigating Officer
could not justify recording of second dying declaration – Naib
Tehsildar having knowledge about first dying declaration,
recorded second dying declaration on receiving letter from
Police – However, said letter not produced before Court –
Second dying declaration recorded after about 30 hours of
incident – First dying declaration not produced by Police along
with charge-sheet – Subsequent dying declaration, not reliable
– Accused entitled to acquittal.

(ii) Dowry death and cruelty – Dying declaration – Death due to
burn injuries within one and half years of marriage – No
occasion for accused to keep jerrycan of kerosene in its proper
place after pouring kerosene on deceased – Chance
fingerprints found on button of jerrycan, which is impossible
if jerrycan is kept on floor – Contradictory statements made by
victim in both the dying declarations – No reason for accused
to harass victim for motorcycle – Delay of about 20 days in
recording police statement of witnesses despite their
presence at spot since time of incident – No material on record
that victim was harassed by accused, soon before her death –
Accused entitled to acquittal.

i
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ii

Geetabhai and ors. v. State of M.P.
Judgment dated 20.08.2019 passed by the High Court of Madhya
Pradesh (Indore Bench) in Criminal Appeal No. 868 of 2012, reported
in 2019 CriLJ 4560 (M.P.) (DB)



98. INDIAN PENAL CODE, 1860 – Section 364-A
EVIDENCE ACT, 1872 – Sections 3 and 106
Kidnapping for ransom – Circumstantial evidence – Non-recovery
of dead body – Effect – Accused allegedly after kidnapping minor
victim, kil led him and buried corpse in bed of r iver – Being
acquainted with accused, father of victim identified voice of
accused on phone – Owner of liquor shop, restaurant and classmate
of victim saw the accused last with the victim – School bag with
School diary and copies inside, bearing name of victim recovered
from house of accused – Recovered items identified by father of
victim – Failure of police to recover dead body is not of much
consequence in absence of any explanation by accused regarding
last seen coupled with recovery of belongings of deceased from
his house – Conviction, proper. [Rama Nand & ors. v. State of Himachal
Pradesh, (1981) 1 SCC 511 and Sevaka Perumal and anr. v. State Tamil Nadu,
(1991) 3 SCC 471, relied on]
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[jkekuan ,oa vU; fo:) fgekpy izns’k jkT;] ¼1981½ 1 ,llhlh 511 lsod
iS:ey ,oa vU; fo:) rfeyukMq jkT;] ¼1991½ 3 ,llhlh 471 ]

Sanjay Rajak v. State of Bihar
Judgment dated 22.07.2019 passed by the Supreme Court in Criminal
Appeal No. 1070 of 2017, reported in AIR 2019 SC 3524

Relevant extracts from the judgment:

It is not an invariable rule of criminal jurisprudence that the failure of the
police to recover the corpus delicti will render the prosecution case doubtful
entitling the accused to acquittal on benefit of doubt. It is only one of the relevant
factors to be considered along with all other attendant facts and circumstances
to arrive at a finding based on reason ability and probability based on normal
human prudence and behavior. In the facts and circumstances of the present
case, the failure of the police to recover the dead body is not much of
consequence in the absence of any explanation by the appellant both with regard
to the victim last being seen with him coupled with the recovery from his house
of the belongings of the deceased. Rama Nand and ors. v. State of Himachal
Pradesh, (1981) 1 SCC 511, was a case of circumstantial evidence where the
corpus delicti was not found. This Court upholding the conviction observed:

“But in those times when execution was the only punishment
for murder, the need for adhering to this cautionary Rule
was greater. Discovery of the dead body of the victim
bearing physical evidence of violence, has never been
considered as the only mode of proving the corpus delicti in
murder. Indeed, very many cases are of such a nature where
the discovery of the dead body is impossible. A blind
adherence to this old “body” doctrine would open the door
wide open for many a heinous murderer to escape with
impunity simply because they were cunning and clever
enough to destroy the body of their victim. In the context of
our law, Sir Hale’s enunciation has to be interpreted no more
than emphasising that where the dead body of the victim in
a murder case is not found, other cogent and satisfactory
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proof of the homicidal death of the victim must be adduced
by the prosecution. Such proof may be by the direct ocular
account of an eye-witness, or by circumstantial evidence,
or by both. But where the fact of corpus delicti i.e. ‘‘homicidal
death” is sought to be established by circumstantial
evidence alone, the circumstances must be of a clinching
and definitive character unerringly leading to the inference
that the victim concerned has met a homicidal death. Even
so, this principle of caution cannot be pushed too far as
requiring absolute proof. Perfect proof is seldom to be had
in this imperfect world, and absolute certainty is a myth.
That is why under Section 3 of the Evidence Act, a fact is
said to be “proved”, if the court considering the matters
before it, considers its existence so probable that a prudent
man ought, under the circumstances of the particular case,
to act upon the supposition that it exists. The corpus delicti
or the fact of homicidal death, therefore, can be proved by
telling and inculpating circumstances which definitely lead
to the conclusion that within all human probability, the victim
has been murdered by the Accused concerned.

Sevaka Perumal and anr. v. State of Tamil Nadu, (1991) 3 SCC 471, was also
a case where the corpus delicti was not found yet conviction was upheld observing:

In a trial for murder it is not an absolute necessity or an
essential ingredient to establish corpus delicti. The fact of
death of the deceased must be established like any other
fact. Corpus delicti in some cases may not be possible to be
traced or recovered. Take for instance that a murder was
committed and the dead body was thrown into flowing tidal
river or stream or burnt out. It is unlikely that the dead body
may be recovered. If recovery of the dead body, therefore,
is an absolute necessity to convict an accused, in many a
case the accused would manage to see that the dead body
is destroyed etc. and would afford a complete immunity to
the guilty from being punished and would escape even when
the offence of murder is proved. What, therefore, is required
to base a conviction for an offence of murder is that there
should be reliable and acceptable evidence that the offence
of murder, like any other factum of death was committed
and it must be proved by direct or circumstantial evidence,
although the dead body may not be traced...”


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*99. INDIAN PENAL CODE, 1860 – Section 376(2)(1) (Prior to Amendment
2013)
EVIDENCE ACT, 1872 – Section 3
PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT, 2012 –
Section 4
Rape – Appreciation of evidence – Accused allegedly committed
rape on prosecutrix aged 8 years – Prosecutrix deposing that on
pretext of giving money, accused raped her – Mother of prosecutrix
and other witness saw accused running away from spot – Testimony
of prosecutrix corroborated by medical evidence as well as FSL
report – FSL report establishing presence of human sperms on
vaginal slide and vaginal swab of prosecutrix – Injuries, rupture of
hymen and presence of human sperms, clearly establishing that
prosecutrix was subjected to rape – Guilt of accused established
beyond reasonable doubt – Conviction, proper.

Vimal v. State of Madhya Pradesh
Judgment dated 14.08.2019 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Criminal Appeal No. 120 of 2016, reported
in 2019 CriLJ 4785



*100.INDIAN PENAL CODE, 1860 – Section 494
Bigamy – Whether applies to male belonging to Muslim community?
Held, No – A Muslim male may have as many as four wives at the
same time – Even the fifth marriage is not void, but irregular –
Offence u/s 494 IPC does not attract against person belonging to
Muslim Community.
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Smt. Sayna Bee v. Israr Ahmad
Order dated 27.03.2019 passed by the High Court of Madhya
Pradesh (Indore Bench) in Criminal Revision No. 101 of 2017,
reported in 2019 CriLJ 3128



*101.INDIAN PENAL CODE, 1860 – Sections 304-B and 498-A
Cruelty and Dowry Death – Presumption – Allegations that accused
husband and in-laws harassed victim for dowry and killed her by
setting her on fire – Evidence of father of victim not indicating direct
knowledge of dowry – No evidence showing victim was subjected
to cruelty or harassment soon before her death in connection with
any demand of dowry – Acquittal of accused, proper.

State of Haryana v. Angoori Devi and anr.
Judgment dated 13.06.2019 passed by the Supreme Court in Criminal
Appeal No. 1801 of 2013, reported in AIR 2019 SC 3647



*102.JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) ACT, 2015
– Sections 58 and 59
ADOPTION REGULATIONS, 2017 – Regulations 21 and 41
Adoption – Change in citizenship during pendency of application; effect
of – Application for adoption made by couple as Indian prospective
adoptive parents when only husband was Indian citizen – During
pendency of application, he acquired US citizenship – Couple filed
another application for inter-country adoption – Whether their seniority
for adoption would be reckoned from first application or later? Held,
right of couple for adoption as resident Indian losts after husband
acquired US citizenship – Bonafide or competence of couple cannot
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override the statutory procedure and regime – Their seniority shall
be reckoned from the second application.

Union of India and anr. v. Ankur Gupta and ors.
Judgment dated 25.02.2019 passed by the Supreme Court in Civil
Appeal No. 2017 of 2019, reported in AIR 2019 SC 1316



*103.LAND ACQUISITION ACT, 1894 – Section 23
Compensation – Determination of – Annual increase method – Lands
in vicinity of subjected lands acquired in 1986 – Subjected lands
acquired in 1992 and 1995 – There was a steep increase in price of
land in 1990s – Secretariat and commercial complexes came up just
opposite to acquired land – Held, 12% annual cumulative increase
on the market price of 1986 till acquisition is just and reasonable.

Balwant Singh (D) through LRs. Gurbinder Singh v. State of
Haryana and ors. etc.
Judgment dated 11.03.2019 passed by the Supreme Court in Civil
Appeal No. 2736 of 2019, reported in AIR 2019 SC 1325


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104. LIMITATION ACT, 1963 – Section 27
Adverse possession; meaning, nature and ingredients of –
Reiterated – Necessary factors to be proved for claim of adverse
possession – Person pleading adverse possession has no equities
in his favour as he is trying to defeat rights of true owner – Hence,
it is for him to clearly plead and establish all facts necessary to
establish adverse possession.

Brijesh Kumar and anr.  v. Shardabai (Dead) by Legal
Representatives and ors.
Judgment dated 01.10.2019 passed by the Supreme Court in Civil
Appeal No. 1090 of 2008, reported in (2019) 9 SCC 369

Relevant extracts from the judgment:

Adverse possession is hostile possession by assertion of a hostile title in
denial of the title of the true owner as held in M. Venkatesh v. BDA, (2015) 17
SCC 1. The respondent had failed to establish peaceful, open and continuous
possession demonstrating a wrongful ouster of the rightful owner. It thus involved
question of facts and law. The onus lay on the respondent to establish when
and how he came into possession, the nature of his possession, the factum of
possession known and hostile to the other parties, continuous possession over
12 years which was open and undisturbed. The respondent was seeking to
deny the rights of the true owner. The onus therefore lay upon the respondent
to establish possession as a fact coupled with that it was open, hostile and
continuous to the knowledge of the true owner. The respondent–plaintiff failed
to discharge the onus. Reference may also be made to Chatti Konati Rao v. Palle
Venkata Subba Rao, (2010) 14 SCC 316, on adverse possession observing as
follows:

“15. Animus possidendi as is well known is a requisite
ingredient of adverse possession. Mere possession does
not ripen into possessory title until the possessor holds the
property adverse to the title of the true owner for the said
purpose. The person who claims adverse possession is
required to establish the date on which he came in possession,
nature of possession, the factum of possession, knowledge
to the true owner, duration of possession and that possession
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was open and undisturbed. A person pleading adverse
possession has no equities in his favour as he is trying to
defeat the rights of the true owner and, hence, it is for him
to clearly plead and establish all facts necessary to establish
adverse possession. The courts always take unkind view
towards statutes of limitation overriding property rights. The
plea of adverse possession is not a pure question of law
but a blended one of fact and law.”



*105.LIMITATION ACT, 1963 – Section 27 and Article 58
REGISTRATION ACT, 1908 – Section 49
(i) Adverse possession – Possession given under invalid sale

deed and suit for restoration of possession not filed within 12
years,  the t it le of the purchaser perfected by adverse
possession.

(ii) Different causes of action accrue on different dates – Article
58 would govern only the suit for the relief of declaration and
it will not cover other reliefs governed by other articles of the
Limitation Act – If other relief based on different cause of
action, the suit can be brought on the basis of right to sue
accrues later on for those reliefs only.

(iii) Unregistered sale deed – Declaration of title – The registration
of the sale deed is must as per the provisions of the Indian
Registration Act – In absence of the registrations in view of
the provisions of Section 49 of the said Act, the transfer of
title cannot be effected, hence, on the basis of the aforesaid
unregistered sale deed, the plaintiffs/respondents cannot
claim the title and no title can be declared on the basis of such
unregistered sale deed.

i

ii



JOTI JOURNAL - APRIL 2020 - PART II 146

iii

Ramayan Prasad (since deceased) through LRs. Smt. Sumitra
and ors. v. Indrakali and ors.
Judgment dated 30.07.2019 passed by the High Court of Madhya
Pradesh in Second Appeal No. 451 of 1993, reported in 2019 (3)
MPLJ 729



*106.MOTOR VEHICLES ACT, 1988 – Sections 2(30) and 168
Motor accident claim – Liability of Government to pay compensation
– Death of victim due to rash and negligent driving of bus of State
Road Transport – Bus taken on lease by Corporation – Corporation
was in control and possession of offending bus and therefore, they
were “owners” of said bus – Held, Corporation would be liable to
pay compensation to claimants on account of death of deceased.

Madhya Pradesh Sadak Parivahan Nigam v. Pratima Sharma
and ors.
Judgment dated 26.02.2019 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Miscellaneous Appeal No. 1045 of 2009,
reported in 2019 (3) MPLJ 651



*107.MOTOR VEHICLES ACT, 1988 – Section 166
(i) Compensation – Enhancement – Injury claim – Claimants are

young children who suffered permanent disability on account
of injuries sustained in accident – Considering respective age
of claimants and keeping in view that compensation has been
awarded on all requisite heads by High Court – Compensation
awarded to claimants, adequate and need not be enhanced.
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(ii) Liability of insurer – Principle of pay and recover – Claimants,
gratuitous passengers in goods vehicle – Insurance of vehicle,
though as a goods vehicle, not disputed by parties. On facts
and circumstances, principle of pay and recover directed to
be invoked – Insurer directed to pay amount of compensation
to claimants and recover same from insured.

i

ii

Anu Bhanvara Etc. v. IFFCO Tokio General Insurance Company
Limited and ors.
Judgment dated 09.08.2019 passed by the Supreme Court in Civil
Appeal No. 6231 of 2019, reported in AIR 2019 SC 3934



*108.MOTOR VEHICLES ACT, 1988 – Sections 166 and 168
(i) Whether a driver who has a license to drive a light motor

vehicle and is driving a transport vehicle of that class is
required to additionally obtain an endorsement to drive a
transport vehicle? Held, No.

(ii) In claim before MACT, a finding of fact was recorded to the
effect that deceased driver had license to drive four wheel
vehicles up to the capacity of 7500 kg and same was valid from
16.08.1994 to 18.05.2013 for light motor vehicle – Definition of
‘light motor vehicle’ u/s 2(21) of the Act covers transport
vehicle whose gross weight does not exceed 7500 kg – The
effect of amendment of form 4 by insertion of ‘transport
vehicle’ is related only to the categories which were
substituted in the year 1994 and the procedure to obtain driving
license for transport vehicle of class of ‘light motor vehicle’
continues to be the same as it was and has not been changed
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and there is no requirement to obtain separate endorsement
to drive transport vehicle, and if a driver is holding licence to
drive light motor vehicle, he can drive transport vehicle of
such class without any endorsement to that effect. (Mukund
Dewangan v. Oriental Insurance Co. Ltd., 2017 ACJ 2011 relied on)

i

ii

eqdqUn nsoxu fo- vksfj,UVy bU';ksjsUl daiuh fyfeVsM] 2017 ,lhts
2011 

M.S. Bhati v. National Insurance Co. Ltd.
Judgment dated 29.03.2019 passed by the Supreme Court of India
in Civil Appeal No. 3322 of 2019, reported in 2019 ACJ 2385



109. NEGOTIABLE INSTRUMENTS ACT, 1881 – Sections 138 and 139
Dishonour of cheque – Presumption – Once the cheque is issued
by the drawer, a presumption u/s 139 of the Act in favour of the
holder would be attracted – Section 139 of the Act creates a statutory
presumption that a cheque received in the nature referred to u/s
138 of the Act is for the discharge in whole or in part of any debt or
other liability – The initial burden lies upon the complainant to prove
the circumstances under which the cheque was issued in his favour
and that the same was issued in discharge of a legally enforceable
debt.
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M/s Shree Daneshwari Traders v. Sanjay Jain and anr.
Judgment dated 21.08.2019 passed by the Supreme Court in Criminal
Appeal No. 61 of 2011, reported in AIR 2019 SC 4003

Relevant extracts from the judgment:

Under Section 138 of the Negotiable Instruments Act, once the cheque is
issued by the drawer, a presumption under Section 139 of the Negotiable
Instruments Act in favour of the holder would be attracted. Section 139 creates
a statutory presumption that a cheque received in the nature referred to under
Section 138 of the Negotiable Instruments Act is for the discharge in whole or in
part of any debt or other liability. The initial burden lies upon the complainant to
prove the circumstances under which the cheque was issued in his favour and
that the same was issued in discharge of a legally enforceable debt.

It is for the accused to adduce evidence of such facts and circumstances
to rebut the presumption that such debt does not exist or that the cheques are
not supported by consideration. Considering the scope of the presumption to
be raised under Section 139 of the Act and the nature of evidence to be adduced
by the accused to rebut the presumption, in Kumar Exports v. Sharma Carpets,
(2009) 2 SCC 513, the Supreme Court in paras (14-15) and paras (18 & 19) held
as under:-

“14. Section 139 of the Act provides that it shall be
presumed, unless the contrary is proved, that the holder of
a cheque received the cheque of the nature referred to in
Section 138 for the discharge, in whole or in part, of any
debt or other liability.

15. Presumptions are devices by use of which the courts
are enabled and entitled to pronounce on an issue not
withstanding that there is no evidence or insufficient
evidence. Under the Evidence Act all presumptions must
come under one or the other class of the three classes
mentioned in the Act,  namely,  (1) “may presume”
(rebuttable),  (2) “shall  presume” (rebuttable),  and
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(3)“conclusive presumptions” (irrebuttable). The term
“presumption” is used to designate an inference, affirmative
or disaffirmative of the existence of a fact, conveniently
called the “presumed fact” drawn by a judicial tribunal, by a
process of probable reasoning from some matter of fact,
either judicially noticed or admitted or established by legal
evidence to the satisfaction of the tribunal. Presumption
literally means “taking as true without examination or proof.”

x       x       x

18. Applying the definition of the word “proved” in Section
3 of the Evidence Act to the provisions of Sections 118 and
139 of the Act, it becomes evident that in a trial under
Section 138 of the Act a presumption will have to be made
that every negotiable instrument was made or drawn for
consideration and that it was executed for discharge of debt
or liability once the execution of negotiable instrument is
either proved or admitted. As soon as the complainant
discharges the burden to prove that the instrument, say a
note, was executed by the accused, the rules of
presumptions under Sections 118 and 139 of the Act help
him shift the burden on the accused. The presumptions will
live, exist and survive and shall end only when the contrary
is proved by the accused, that is, the cheque was not issued
for consideration and in discharge of any debt or liability. A
presumption is not in itself evidence, but only makes a prima
facie case for a party for whose benefit it exists.

19. The use of the phrase “until the contrary is proved” in
Section118 of the Act and use of the words “unless the
contrary is proved” in Section 139 of the Act read with
definitions of “may presume” and “shall presume” as given
in Section 4 of the Evidence Act, makes it at once clear that
presumptions to be raised under both the provisions are
rebuttable. When a presumption is rebuttable, it only points
out that the party on whom lies the duty of going forward
with evidence, on the fact presumed and when that party
has produced evidence fairly and reasonably tending to
show that the real fact is not as presumed, the purpose of
the presumption is over.


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*110.REGISTRATION ACT, 1908 – Section 47
Registered document – Time of commencement of operation – A
registered document operates from the date of execution and not
from the date of its registration.

Sanjay Bhargava @ Raju Bhargava v. Munni Devi and ors.
Judgment dated 01.04.2019 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Miscellaneous Petition No. 702 of 2019,
reported in 2019 (4) MPLJ 84



*111.SPECIFIC RELIEF ACT, 1963 – Section 5
EVIDENCE ACT, 1872 – Section 83
(i) Recovery of possession of encroached upon land – Dispute

as to boundaries – Encroachment of adjoining land – Matters
to be established – Map drawn by Revenue Authorit ies
validating claim of plaintiffs as to ownership of disputed strip of
land – Presumption as to accuracy of said map u/s 83 of the
Evidence Act, 1872, could not be rebutted by defendant, even
before Supreme Court as none of its arguments found to be
tenable – Decree for handing over of possession of disputed
land to plaintiffs, passed concurrently by three courts below,
confirmed.

(ii) Presumption of accuracy of map once it is drawn/prepared by
Revenue Authorities even when appellate authority sets aside
direction for preparation/drawing of such map.

i
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ii

Rambhau Ganpati Nagpure v. Ganesh Nathuji Warbe and ors.
Judgment dated 17.09.2019 passed by the Supreme Court in Civil
Appeal No. 2452 of 2010, reported in (2019) 9 SCC 202



112. SPECIFIC RELIEF ACT, 1963 – Section 16(c)
CIVIL PROCEDURE CODE, 1908 – Order 6 Rule 17
Amendment of pleadings – At appellate stage – Suit for specific
performance of contract – Averments as to readiness and
willingness of plaintiff to perform his part of contract lacking – No
statement in his evidence too as to readiness and willingness –
Amendment application filed in first appeal after objection raised
by defendant – Held, this is an attempt to fill up the lacuna – Order
rejecting amendment application is proper.

Mehboob-Ur-Rehman (Dead) through L.Rs. v. Ahsanul Ghani
Judgment dated 15.02.2019 passed by the Supreme Court in Civil
Appeal No. 8199 of 2009, reported in AIR 2019 SC 1178

Relevant extracts from the judgment:

So far as the proposition for amendment of the plaint is concerned, we are
unable to find any illegality on the part of the First Appellate Court and the High
Court in rejecting the prayer belatedly made by the plaintiff. As noticed, the
averment and proof on readiness and willingness to perform his part of the
contract has been the threshold requirement for a plaintiff who seeks the relief
of specific performance. The principle that the requirement of such averment
had not been a matter of form, applied equally to the proposition for amendment
at the late stage whereby, the plaintiff only attempted to somehow improve upon
the form of the plaint and insert only the phraseology of his readiness and
willingness. In such a suit for specific performance, the Court would be, and had
always been, looking at the substance of the matter if the plaintiff, by his conduct,
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has established that he is unquestionably standing with the contract and is not
wanting in preparedness as also willingness to perform everything required of
him before he could be granted a relief whereby, the performance of other part
of the contract could be enjoined upon the defendant. In the present case, the
plaintiff-appellant had failed to aver and prove his readiness and willingness to
perform his part of the contract. The Trial Court made a rather assumptive
observation that he had proved such readiness and willingness. Thereafter, the
plaintiff sought leave to amend the plaint only when the ground to that effect
was taken in the first appeal by the defendant. In the facts and circumstances of
the present case, in our view, it was too late in the day for the plaintiff to fill up
such a lacuna in his case only at the appellate stage. In other words, the late
attempt to improve upon the pleadings of the plaint at the appellate stage was
only an exercise in futility in the present case.



113. SPECIFIC RELIEF ACT, 1963 – Section 16(c)
LIMITATION ACT, 1963 – Article 54
(i) Specific performance of contract – Limitation to file suit –

Specific date fixed for execution of sale deed in agreement –
Further stipulation that defendants were required to get the
permission from Land and Development Office for transfer of
property – Plaintiffs were given right to get sale deed executed
through Court if defendants fail to execute sale deed by fixed
date – Held, period of limitation to file suit commenced from
the date fixed for execution of sale deed – Vendee cannot claim
that cause of action has not arisen on date fixed in the contract
on the ground that certain conditions in the contract have not
been complied with.

(ii) Specific performance of contract – Readiness and willingness
– Failure of plaintiffs to pay monthly installments of sale
consideration, not collecting rent from tenants as stipulated
in agreement, not paying municipal taxes etc. and not taking
action for eviction of tenant – Held, these points show that
plaintiffs were not ready and willing to perform their part of
contract.

i
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ii

Urvashi Aggarwal (Since deceased) through L.Rs. and anr. v.
Kushagr Ansal (Successor in interest of erstwhile Defendant
No. 1 Mrs. Suraj Kumari)  and ors.
Judgment dated 06.03.2019 passed by the Supreme Court in Civil
Appeal No. 2525 of 2019, reported in AIR 2019 SC 1280

Relevant extracts from the judgment:

There are essentially two points that arise for our consideration in this
case. The first relates to limitation. A specific date i.e. 31.03.1975 was fixed for
performance of the Agreement, i.e. execution of the sale deed. As per Article 54
of the Schedule to the Limitation Act, when a date is fixed for performance of the
contract, the period of limitation is three years from such date. The cause of
action has arisen on 31.03.1975 and the suit ought to have been filed within
three years from that date. Admittedly, the suit was filed only in the year 1987.
However, the submission of the Plaintiffs is that the date fixed for performance
of the Agreement stood extended by the conduct of the parties. It was submitted
that even after 31.03.1975, the Defendants were pursuing the application filed
for permission before the L & DO with the cooperation of the Plaintiffs. The
further submission of the Plaintiffs is that without the permission of the L & DO,
the sale deed could not have been executed on 31.03.1975. Therefore, the
Plaintiffs submit that the date fixed by the agreement for the execution of the
sale deed stood extended. It is settled law that the vendee cannot claim that the
cause of action for filing the suit has not arisen on the date fixed in the contract
on the ground that certain conditions in the contract have not been complied
with.

On a detailed consideration of the evidence on record, the Courts below
have come to the conclusion that the clauses in the Agreement have neither
been amended nor varied. Merely because the Defendants were pursuing the
application filed for permission before the L & DO, it cannot be said that the
date fixed for performance of the Agreement stood extended. We agree with the
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findings of the Courts below that the suit ought to have been filed within three
years from 31.03.1975 which was the date that was fixed by the Agreement. The
submission made on behalf of the Plaintiffs that part II of Article 54 of the Schedule
to the Limitation Act applies to this case and that the suit was filed within limitation
as the refusal by the Defendants was only in the year 1987 is not acceptable.
Moreover, the Plaintiffs have not performed their part of the Agreement within a
reasonable period. As per the Agreement, the Plaintiffs were given the right to
get the sale deed executed through the Court in case of failure on the part of
the Defendants to execute the sale deed by 31.03.1975. The Plaintiffs filed the
suit 12 years after the date fixed for performance. It is relevant to refer to the
judgment of this Court in K.S. Vidyanadam v. Vairavan, (1997) 3 SCC 1 wherein it
was held as follows:

“Even where time is not of the essence of the contract, the
plaintiffs must perform his part of the contract within a
reasonable time and reasonable time should be determined
by looking at all the surrounding circumstances including the
express terms of the contract and the nature of the property.”

The Courts below have found that the Plaintiffs failed to prove their
readiness and willingness to perform their part of the Agreement. The failure on
the part of the Plaintiffs in not paying the monthly instalments of Rs. 7,000/-, not
collecting the rent from the tenant on the ground floor, not paying the house tax
etc., and not taking any action for eviction of the tenant on the ground floor are
some of the points held against the Plaintiffs by the Courts below which show
that they were not ready and willing to perform their part of the Agreement.
There is no compelling reason to re-examine the said findings of fact by the
Courts below in exercise of our jurisdiction under Article 136 of the Constitution
of India. We are in agreement with the view of the Courts below that the Plaintiffs
have not proved their readiness and willingness to perform their part of the
Agreement and, therefore, are not entitled to a decree of specific performance.



114. SPECIFIC RELIEF ACT, 1963 – Sections 16(c) and 20(2)(c)
Suit for specific performance of contract – Readiness and
willingness – Vendee was in possession of suit land since the
agreement to sale was executed and did not pay any rent even after
promised to do so – Vendee enjoying suit land for 55 years without
payment of rent leading to non-performance of his part of contract,
not entitled to relief claimed.



JOTI JOURNAL - APRIL 2020 - PART II 156

Surinder Kaur (D) Through L.R. Jasinderjit Singh (D) Through
L.Rs. v. Bahadur Singh (D) Through L.Rs.
Judgment dated 11.09.2019 passed by the Supreme Court in Civil
Appeal No. 7424 of 2011, reported in AIR 2019 SC 4194

Relevant extracts from the Judgment:

Explanation (ii) to Section 16(c) of the Specific Relief Act lays down that it
is incumbent on the party, who wants to enforce the specific performance of a
contract, to aver and prove that he has performed or has always been ready
and willing to perform the essential terms of the contract. This the plaintiff
miserably failed to do insofar as payment of rent is concerned.

A perusal of Section 20 of the Specific Relief Act clearly indicates that the
relief of specific performance is discretionary. Merely because the plaintiff is
legally right, the Court is not bound to grant him the relief. True it is, that the
Court while exercising its discretionary power is bound to exercise the same on
established judicial principles and in a reasonable manner. Obviously, the
discretion cannot be exercised in an arbitrary or whimsical manner. Sub clause(c)
of sub-section (2) of Section 20 provides that even if the contract is otherwise
not voidable but the circumstances make it inequitable to enforce specific
performance, the Court can refuse to grant such discretionary relief. Explanation
(2) to the Section provides that the hardship has to be considered at the time of
the contract, unless the hardship is brought in by the action of the plaintiff.

In this case, Bahadur Singh having got possession of the land in the year
1964 did not pay the rent for 13 long years and even when he filed the replication
in the year 1978, he denied any liability to pay the customary rent. Therefore, in
our opinion, he did not act in a proper manner. Equity is totally against him. In
our considered view, he was not entitled to claim the discretionary relief of specific
performance of the agreement having not performed his part of the contract
even if that part is held to be a distinct part of the agreement to sell. The vendee
Bahadur Singh by not paying the rent for 13 long years to the vendor Mohinder
Kaur, even when he had been put in possession of the land on payment of less
than 18% of the market value, caused undue hardship to her. The land was
agricultural land. Bahadur Singh was cultivating the same. He must have been
earning a fairly large amount from this land which measured about 9½ acres.
He by not paying the rent did not act fairly and, in our opinion, forfeited his right
to get the discretionary relief of specific performance.


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115. SPECIFIC RELIEF ACT, 1963 – Section 34
Suit for declaration; maintainability of – Absence of consequential
relief – Effect of – Whether it is always necessary to give an
opportunity to the plaintiff  to amend the plaint for seeking
consequential relief before he is non-suited? Held, No.

Sarnam Singh v. Gurmej Singh and ors.
Judgment dated 28.03.2019 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Second Appeal No. 105 of 2011, reported
in 2019 (4) MPLJ 75

Relevant extracts from the judgment:

The Supreme Court in the case of Mst. Rukhma Bai v. Lala Laxminarayan
and ors., AIR 1960 SC 335 has held that the plea of non-maintainability of suit in
absence of consequential relief cannot be allowed to be raised before the
Supreme Court for the first time, and this plea should have been raised at the
earliest so that the plaintiff can amend the plaint. The defendants had specifically
pleaded in their written statement that the plaintiffs are not in possession of the
property in dispute. Therefore, the plaintiffs had the choice of either seeking
prayer for possession or to go ahead with the suit by taking the risk of dismissal
of their suit in view of proviso to Section 34 of Specific Relief Act. As the plaintiffs
themselves took the risk, therefore, they cannot say that the Appellate Court
should have granted an opportunity to amend the plaint for seeking relief of
possession. Even otherwise, the Supreme Court in the case of Mst. Rukhma Bai
(supra) has not held that a plaintiff should not be non-suited in the light of
proviso to Section 34 of the Specific Relief Act, and if the plaintiff is not found to
be in possession of the suit property, then he should be given an opportunity to
amend the plaint.



*116.TRANSFER OF PROPERTY ACT, 1882 – Section 58(c)
Mortgage by conditional sale or sale with option to repurchase –
The valuation of the property and the transaction value, along with
the duration of time for re-conveyance, are important considerations
to decide the nature of the agreement – There will have to be a
cumulative consideration of these factors, along with the recitals
in the agreement, intention of the parties, coupled with other
attendant circumstances, considered in a holistic manner – The
language used in the agreement may not always be conclusive.
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Ganpati Babju Alamwar (D) By L.Rs. Ramlu and ors. v.
Digambarrao Venkatrao Bhadke and ors.
Judgment dated 12.09.2019 passed by the Supreme Court in Civil
Appeal No. 3960 of 2011, reported in AIR 2019 SC 4292



117. UNLAWFUL ACTIVITIES (PREVENTION) ACT, 1967 – Sections 38
and 39
Association with terrorist organisation with intention to further its
activities is punishable u/s 38 and garnering support for the terrorist
organisation is punishable u/s 39 – Held, the scope and field of
operation of these two sections are different – Conviction u/s 38
does not render section 39 superfluous.

Union of India v. Yasmeen Mohammad Zahid alias Yasmeen
Judgment dated 02.08.2019 passed by the Supreme Court in Criminal
Appeal No. 1199 of 2019, reported in 2019 CriLJ 4222 (SC)

Relevant extracts from the judgment:

We must however state that the High Court was not right in observing “if a
person is punishable under Section 38, Section 39 becomes superfluous”. In
our view, the scope of these two Sections and their fields of operation are
different. One deals with association with a terrorist organisation with intention
to further its activities while the other deals with garnering support for the terrorist
organisation, not restricted to provide money; or assisting in arranging or
managing meetings; or addressing a meeting for encouraging support for the
terrorist organisation.


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NOTIFICATION DATED 09.08.1996 OF DEPARTMENT OF LAW
AND LEGISLATIVE AFFAIRS, GOVERNMENT OF MADHYA
PRADESH SPECIFYING THE COURT OF SESSION AS

HUMAN RIGHTS COURT

F.No. 17(E)34/95/XXI-B(1) :- In exercise of powers conferred by section
30 of the Protection of Human Rights Act, 1993 (No. 10 of 1994) the State
Government, with the concurrence of the Chief Justice of the High Court of
Madhya Pradesh, hereby specifies Court of Session in each Session Division of
the State as a Human Rights Court for the purpose of providing speedy trial of
offences arising out of Violation of Human Rights.

By Order and in the name of Governor of Madhya Pradesh
ARVIND KUMAR AWASTHI, DY. Secretary



(Place of

safety)

 jkT; 'kklu ,rn~ }kjk efgyk ,oa cky fodkl foHkkx

varxZr ckydksa gsrq lapkfyr fo'ks"k x̀g flouh ,oa fo'ks"k xg̀ bankSj rFkk ckfydkvksa gsrq lapkfyr

fo'ks"k x`g bankSj dks fd'kksj U;k; ¼ckydksa dh ns[kjs[k ,oa laj{k.k½ vf/kfu;e] 2015 dh /kkjk 49

¼1½ ds izko/kkuksa ds rgr 16 o"kZ ls vf/kd vk;q ds fof/k fookfnr fd'kksjksa gsrq ^^lqjf{kr LFkku^^

(Place of safety) ?kksf"kr djrk gSA



CIRCULARS/NOTIFICATIONS

PART - III
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NOTIFICATION DATED 07.10.2017 OF HOME DEPARTMENT,
GOVERNMENT OF MADHYA PRADESH  CONFERRING THE
POWERS OF ARREST, INVESTIGATION AND PROSECUTION OF
PERSONS BEFORE ANY SPECIAL COURT TO ALL THE OFFICERS

OF THE RANK OF POLICE INSPECTOR

F.12-99-2017-B-1-two – In exercise of the powers conferred by sub-section
(1) of Section 9 of the Scheduled Castes and the Scheduled Tribes (Prevention
of Atrocities) Act, 1989 (No 33 of 1989), the State Government upon considering
it necessary and expedient so to do for the prevention of and for coping with the
offences under the said Act, hereby confers the powers of arrest, investigation
and prosecution of persons before any Special Court to all the officers of the
rank of Police Inspector, within the State of Madhya Pradesh, with effect from
the date of publication of this Notification in the Official Gazette.

By Order and in the name of Governor of Madhya Pradesh
VIVEK SHARMA, Secretary



NOTIFICATION DATED 08.12.2017 OF DEPARTMENT OF LAW AND
LEGISLATIVE AFFAIRS, GOVERNMENT OF MADHYA PRADESH
SPECIFYING THE COURT OF SESSION AS A SPECIAL COURT FOR
TRIAL OF OFFENCES UNDER THE RIGHTS OF PERSONS WITH

DISABILITIES ACT, 2016

F.No. 17(E) 47/2017/21-B(1) 4869/2017 – In exercise of the powers
conferred by section 84 of the Rights of Persons with Disabilities Act, 2016 (No
49 of 2016), the State Government, with the concurrence of the Chief Justice of
the High Court of Madhya Pradesh, hereby, specifies Court of Session in each
Session Division of the State as a Special Court for the purpose of providing
speedy trial of offences under the said Act.

By Order and in the name of Governor of Madhya Pradesh
A.M. SAXENA, Pr. Secretary


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ORDER DATED 26.09.2018 OF THE HIGH COURT OF MADHYA
PRADESH DESIGNATING GRIEVANCE REDRESSAL OFFICER
UNDER THE RIGHTS OF PERSONS WITH DISABILITIES ACT, 2016

No. 1201/Confdl./2018- In exercise of the powers conferred by Section
23 of ‘The Rights of Persons with Disabilities Act, 2016’ read with Rule 10 of the
‘The Rights of Persons with Disabilities Rules, 2017’ Hon’ble the Chief Justice of
the High Court of Madhya Pradesh hereby designates the below Officers as
‘Grievance Redressal Officer’ for performing the duties and responsibilities as
mentioned in the Act of 2016 and Rules of 2017 -

S.No. Designated Officer Place

1. Deputy Registrar (J-1) High Court of Madhya Pradesh, Jabalpur

2. Deputy Registrar High Court of Madhya Pradesh, Bench at Indore

3. Deputy Registrar High Court of Madhya Pradesh, Bench at Gwalior

4. Deputy Registrar In all the District Courts of Madhya Pradesh

In absence of officers so designated, the Officer in Charge of such Officers
shall perform the duties assigned to the above designated Officers.

By Order of High Court

(ARVIND KUMAR SHUKLA)
REGISTRAR GENERAL



NOTIFICATION DATED 16.11.2018 REGARDING AMENDMENT
IN THE MADHYA PRADESH CIVIL COURTS RULES, 1961
In exercise of the powers conferred by Article 227 of the Constitution of

India, read with Section 122 of the Code of Civil Procedure, 1908 and section
23 of the Madhya Pradesh Civil Courts Act, 1958, the High Court of Madhya
Pradesh, after obtaining the assent of the State Government, hereby, proposes
to make the following further amendment in the “Madhya Pradesh Civil Courts
Rules, 1961”, namely:-

AMENDMENT
In the said rules,

1. For rule 418, the following rule shall be substituted, namely:-

“418. Subject to any law or rules and notifications issued thereunder
regarding payment of court fees, the process fee at the rate per
Defendant/Respondent/Non-appl icant/Accused prescribed by
notification by the High Court, shall be deposited and amalgamated
with the Court-fee, at the time of presentation of a main case. No
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process fee shall be payable after presentation of the case for any
reason whatsoever.’’

2. After rule 418, the following rule shall be inserted, namely:-

“418 (A). (1) The process fee for ordinary process shall be payable
at the flat rate of Rs. 100/- per main case, irrespective of any number
of Defendant/Respondent/Non-Applicant but in case of process by
registered post or speed post or courier the postal charges shall be
paid by the part.’’

3. After sub-rule (1) of rule 418 (A), the following sub-rule shall be inserted,
namely:-

“(2) The postal charge for registered post or speed post or courier
service shall be paid by the party within the time stipulated in the
order, otherwise within seven days from the date of the order.’’

REGISTRAR GENERAL
HIGH COURT OF MADHYA PRADESH



NOTIFICATION DATED 16.11.2018 REGARDING AMENDMENT
IN MADHYA PRADESH RULES AND ORDERS (CRIMINAL)
In exercise of the powers conferred by Article 227 of the Constitution of

India, read with Section 477 of the Code of Criminal Procedure, 1973 (2 of
1974), the High Court of Madhya Pradesh, after obtaining the assent of the
State Government hereby, proposes to make following further amendment in
the Madhya Pradesh Rules and Orders (Criminal), namely:-

AMENDMENT
In the said rules,-

1. For Rule 546, the following rule shall be substituted, namely:-

“546. Subject to any law or rules and notifications issued
thereunder regarding payment of court fees, the process fee
at the rate per Defendant/Respondent/Non-applicant/Accused
prescribed by notification by the High Court, shall be deposited
and amalgamated with the Court-fee, at the time of
presentation of a main case. No process fee shall be payable
after presentation of the case for any reason whatsoever”.

2. After rule 546, the following rule shall be inserted, namely:-

“546 (A). (1) The process fee for ordinary process shall be
payable at the flat rate of Rs. 100/- per main case, irrespective
of any number of Respondent/Non-Applicant/Accused/Witness
but in case of process by registered post or speed post or
courier the postal charges shall be paid by the party”.
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3. After sub-rule (1) of rule 546 (A), the following sub-rule shall be inserted,
namely:-

“(2) The postal charge for registered post or speed post or
courier service shall be paid by the party within the time
stipulated in the order, otherwise within seven days from
the date of the order”.

4. For rule 547, the following rule shall be substituted, namely:-

“547. Process-fee must be paid in court-fee stamps or by
electronic means but not in cash. The stamps shall be
affixed to an application or memorandum, as is appropriate,
filed in court. The application or memorandum should
include the description of the court, the number of the case,
the sect ion and the Act under which the offence is
punishable, the value of the court-fee stamps affixed, details
of the processes to be issued and full particulars, name
and addresses of the persons on whom the processes are
to be served. If an application is filed it must in addition to
the requisite stamps for the process-fees bear such stamps
as are necessary for its own validity. No process for the
issue of which payment of a fee is required, shall be drawn
up until the fee has been paid”.

REGISTRAR GENERAL
HIGH COURT OF MADHYA PRADESH



 Hkkjr ds fofHkUu Hkkxksa esa usoy dksjksuk (COVID-

19) ds laØe.k ls LokLF; o thou dh lqj{kk ds [krjs dh mRiUu gqbZ fLFkfr ds ifjis{; esa
e/;izns'k esa laØe.k dh laHkkouk dks ǹf"Vxr j[krs gq;s izns'k ds leLr eq[; fpfdRlk ,oa LokLF;
vf/kdkfj;ksa rFkk flfoy ltZu lg eq[; vLirky v/kh{kdksa dks e/;izns'k ifCyd gSYFk ,DV] 1949
ds lsD'ku 71 ¼2½ esa izko/kkfur leLr vf/kdj iznRr fd;s tkrs gSA

mijksDr vf/kdkj vkxkeh vkns'k rd izHkkoh gksaxsA


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COVID-19

 e/;izns'k ifCyd gsYFk ,DV] 1949 dh  /kkjk
50 ds varxZr] jkT; ljdkj] ,rn~ }kjk] uksoy dksjksuk (COVID-19) dks lEiw.kZ e/;izns'k jkT;
ds fy, laØked jksx ?kksf"kr djrh gS rFkk mDr vf/kfu;e dh /kkjk 51 ds varxZr uksoy dksjksuk
(COVID-19) dks laiw.kZ e/;izns'k jkT; ds fy, vf/klwfpr laØked jksx (Notified Infectious

Disease) ?kksf"kr djrh gSA

2- mijksDr vf/klwpuk vkxkeh vkns'k rd izHkkoh gksxh-



All the rights secured to the citizens under the Constitution are
worth nothing, and a mere bubble, except guaranteed to them by
an independent and virtuous Judiciary.

ANDREW JACKSON
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PART - IV
IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS

THE EPIDEMIC DISEASES (AMENDMENT)
ORDINANCE, 2020

NO. 5 OF 2020

New Delhi, the 22nd April, 2020

Promulgated by the President in the Seventy-first Year of the Republic of
India.

An ordinance further to amend the Epidemic Diseases Act, 1897.

WHEREAS Parliament is not in session and the President is satisfied that
circumstances exist which render it necessary for him to take immediate action;

Now, THEREFORE, in exercise of the powers conferred by clause (1) of
Article 123 of the Constitution, the President is pleased to promulgate the
following Ordinance:—

1. (1) Short title and commencement: This Ordinance may be called the
Epidemic Diseases (Amendment) Ordinance, 2020.

(2) It shall come into force at once.

2. Amendment of section 1: In section 1 of the Epidemic Diseases Act,
1897 (hereinafter referred to as the principal Act), in sub-section (2), the
words “except the territories which, immediately before the 1st November,
1956, were comprised in Part B States” shall be omitted.

3. Insertion of new section IA: After section 1 of the principal Act, the
following section shall be inserted, namely:-

‘1 A. In this Act, unless the context otherwise requires,—

(a) “act of violence” includes any of the following acts committed by
any person against a health care service personnel serving during
an epidemic, which causes or may cause—

(i) harassment impacting the living or working conditions of such
healthcare service personnel and preventing h im from
discharging his duties;

(ii) harm, injury, hurt, intimidation or danger to the life of such
healthcare service personnel, either within the premises of a
clinical establishment or otherwise;

(iii) obstruction or hindrance to such healthcare service personnel
in the discharge of his duties, either within the premises of a
clinical establishment or otherwise; or
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(iv) loss or damage to any property or documents in the custody of,
or in relation to, such healthcare service personnel;

(b) “healthcare service personnel” means a person who while carrying
out his duties in relation to epidemic related responsibilities, may come
in direct contact with affected patients and thereby is at the risk of
being impacted by such disease, and includes —

(i) any public and clinical healthcare provider such as doctor, nurse,
paramedical worker and community health worker;

(ii) any other person empowered under the Act to take measures to
prevent the outbreak of the disease or spread thereof; and

(iii) any person declared as such by the State Government, by
notification in the Official Gazette;

(c) “property” includes—

(i) a clinical establishment as defined in the Clinical Establishments
(Registration and Regulation) Act, 2010;

(ii) any facility identified for quarantine and isolation of patients
during an epidemic;

(iii) a mobile medical unit; and

(iv) any other property in which a healthcare service personnel has
direct interest in relation to the epidemic;

(d) the words and expressions used herein and not defined, but defined
in the Indian Ports Act, 1908, the  Aircraft Act, 1934 or the Land Ports
Authority of India  Act, 2010, as the case may be, shall have the same
meaning as assigned to them in that Act.’.

4. Amendment of section 2A: In section 2A of the principal Act, for the portion
beginning with the words “the Central Government may take measures”
and ending with the words “as may be necessary”, the following shall be
substituted, namely:—

“the Central Government may take such measures, as it deems fit and
prescribe regulations for the inspection of any bus or train or goods vehicle
or ship or vessel or aircraft leaving or arriving at any land port or port or
aerodrome, as the case may be, in the territories to which this Act extends
and for such detention thereof, or of any person intending to travel therein,
or arriving thereby, as may be necessary”.

5. Insertion of new section 2B: After section 2A of the principal Act, the
following section shall be inserted, namely:—

“2B. Prohibition of violence against health care service personnel
and damage to property– No person shall indulge in any act of violence
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against a healthcare service personnel or cause any damage or loss to
any property during an epidemic”.

6. Amendment of section 3:  Section 3 of the principal Act shall be
renumbered as sub-section (1) thereof, and after sub-section (1) as so
renumbered, the following sub-sections shall be inserted, namely:-

“(2) Whoever, —

(i) commits or abets the commission of an act of violence against a
healthcare service personnel; or

(ii) abets or causes damage or loss to any property,

shall be punished with imprisonment for a term which shall not be less
than three months, but which may extend to five years, and with fine,
which shall not be less than fifty thousand rupees, but which may extend
to two lakh rupees.

(3) Whoever, while committing an act of violence against a healthcare
service personnel, causes grievous hurt as defined in section 320 of the
Indian Penal Code to such person, shall be punished with imprisonment
for a term which shall not be less than six months, but which may extend to
seven years and with fine, which shall not be less than one lakh rupees,
but which may extend to five lakh rupees.”.

7. Insertion of new sections 3A, 3B, 3C, 3D and 3E: After section 3 of the
principal Act, the following sections shall be inserted, namely:—

‘3A. Cognizance, investigation and trial of offences: Notwithstanding
anything contained in the Code of Criminal Procedure, 1973,—

(i) an offence punishable under sub-section (2) or sub-section (3) of
section 3 shall be cognizable and non-bailable;

(ii) any case registered under sub-section (2) or sub-section (3) of section
3 shall be investigated by a police officer not below the rank of
Inspector;

(iii) investigation of a case under sub-section (2) or sub-section (3) of
section 3 shall be completed within a period of thirty days from the
date of registration of the First Information Report;

(iv) in every inquiry or trial of a case under sub-section (2) or sub-section
(3) of section 3, the proceedings shall be held as expeditiously as
possible, and in particular, when the examination of witnesses has
once begun, the same shall be continued from day to day until all the
witnesses in attendance have been examined, unless the Court finds
the adjournment of the same beyond the following day to be necessary
for reasons to be recorded, and an endeavour shall be made to ensure
that the inquiry or trial is concluded within a period of one year:
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Provided that where the trial is not concluded within the said period, the
Judge shall record the reasons for not having done so:

Provided further that the said period may be extended by such further
period, for reasons to be recorded in writing, but not exceeding six months
at a time.

3B. Composition of certain offences: Where a person is prosecuted
for committing an offence punishable under sub-section (2) of section
3, such offence may, with the permission of the Court, be compounded
by the person against whom such act of violence is committed.

3C. Presumption as to certain Offences: Where a person is prosecuted
for committing an offence punishable under sub-section (3) of section
3, the Court shall presume that such person has committed such
offence, unless the contrary is proved.

3D. Presumption of culpable mental state: (1) In any prosecution for
an offence under sub-section (3) of section 3 which requires a culpable
mental on the part of the accused, the Court shall presume the
existence of such mental state, but it shall be a defence for the
accused to prove the fact that he had no such mental state with respect
to the act charged as an offence in that prosecution.

(2) For the purposes of this section, a fact is said to be proved only
when the Court believes it to exist beyond reasonable doubt and not
merely when its existence is established by a preponderance of
probability.

Explanation.— In this section, “culpable mental state” includes
intention, motive, knowledge of a fact and the belief in, or reason to
believe, a fact.

3E. Compensation for acts of violence:  (1) In addit ion to the
punishment provided for an offence under sub-section (2) or sub-
section (3) of section 3, the person so convicted shall also be liable
to pay, by way of compensation, such amount, as may be determined
by the Court for causing hurt or grievous hurt to any healthcare service
personnel.

(2) Notwithstanding the composition of an offence under section 3B,
in case of damage to any property or loss caused, the compensation
payable shall be twice the amount of fair market value of the damaged
property or the loss caused, as may be determined by the Court.

(3) Upon failure to pay the compensation awarded under sub-sections
(1) and (2), such amount shall be recovered as an arrear of land
revenue under the Revenue Recovery Act, 1890.’.


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MADHYA PRADESH EPIDEMIC DISEASES, COVID-19
REGULATIONS, 2020

(Noti fication dated 23.03.2020 of Government of Madhya Pradesh,
Department of Public Health & Family Welfare, Vallabh Bhawan, Bhopal)

No. PS/Health/17/Medi-3/595 – In exercise of the powers conferred
under Sections 2, 3 & 4 of the Epidemic Diseases Act, 1897, the Governor of
Madhya Pradesh is pleased to issue the following regulations regarding COVID-
19 (Corona Virus Disease 2019)

1. These regulations may be called “The Madhya Pradesh Epidemic
Diseases, COVID-19 Regulations, 2020’’.

2. “Epidemic Disease” in these regulations means COVID-19 (Corona
Virus Disease 2019) which has been notified as Notified Epidemic
disease and “Notified Infectious Disease” under Madhya Pradesh
Public Health Act, 1949 by notification dated 18.03.2020.

3. Authorized persons under this Act are Principal Secretary (Public
Health & Family Welfare) at the State Level, District Magistrate,
Commissioner of Municipal Corporation, Sub-Divisional Magistrate
(SDM), Chief Medical and Health Officer and Civil Surgeon cum
Hospital Superintendent in the districts.

4. Staff of all Government Departments and Organization of the
concerned area will be at the disposal of the District Magistrate,
Sub-Divisional Magistrate (SDM), and officers authorized by the
Department of Public Health and Family Welfare, for discharging the
duty of containment measures in the districts. If required, District
Magistrate may order requisition of services and facilities of any other
person/institution.

5. No persons/institution/organization will use any print or electronic or
social media for dissemination of any information regarding COVID-19
without ascertaining of facts and prior clearance of the Principal
Secretary (Public Health & Family Welfare), Commissioner, Health,
Commissioner Medical Education, Director (Public Health & Family
Welfare), Director (Medical Education) or the District Magistrate as
the case may be. This is necessary to avoid spread of  any
unauthenticated information and/or rumors regarding COVID-19. If
any person/institution/organization is found indulging in such activity,
it will be treated as a punishable offence under these Regulations.

6. All hospitals, nursing homes and clinical establishments (government
or private) during screening of specified cases shall record the history
of travel of the person to any country or area (as per the guidelines
issued from time to time by Government of India) where COVID-19
has been reported. The history of contacts with the suspected or



JOTI JOURNAL - APRIL 2020 - PART IV 10

confirmed case of COVID-19 is required to be recorded. Contact
tracing for patients (required as per the guidelines issued from time
to time) will be conducted by the Health Department or by other
identified staff. Information of all such cases must be given to District
integrated Disease Surveil lance Unit and District Magistrate
immediately.

7. If the owner or occupier(s) of any premises or any individual
suspected/confirmed with COVID-19, refuses to take measures for
prevention or treatment i.e., Home Quarantine/Institutional Quarantine/
Isolation or any such person refuses to co-operate with, render
assistance to, or comply with the directions of the Surveillance
Personnel, the concerned District Magistrate having jurisdiction
specifically in this regard, may pass an appropriate order and may
proceed with proceedings under Section 133 of the Code of Criminal
Procedure, 1973 (2 of 1974), or take any other coercive action as
deemed necessary and expedient for enforcing such cooperation and
assistance. In case of a minor, such Order shall be directed to the
guardian or any other adult member of the family of the minor.

8. All advisories issued/or to be issued by the Government of India on
COVID-19 will ipso facto be treated as directions under the Epidemic
Diseases Act, 1897 in the State of Madhya Pradesh.

9. With the concurrence of Health and Family Welfare Department,
Madhya Pradesh, District Disaster Management Committee headed
by District Magistrate is authorized for planning strategy regarding
containment measures for COVID-19 in their respective districts. The
District Magistrate may co opt more officers from different departments
for District Disaster Management Committee for this activity under
these regulations.

10. Penalty: Any person/institution/organization found violating any
provisions of this regulation shall be deemed to have committed an
offence punishable under Section 187/188/269/270/271 of the Indian
Penal Code (45 of 1860). District Magistrate of a District may penalize
any person/institution/ organization if found violating provisions of
these regulation or any further orders issued by the Government under
these Regulations.

11. Protection to persons acting under the Act: No suit or legal
proceedings shall lie against any person for anything done or intended
to be done in good faith under this Act unless proved otherwise.

12. These regulations shall come into force immediately and shall remain
valid for a period of one year from the date of publication of this
notification.


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PROTECTION OF CHILDREN FROM SEXUAL OFFENCES
RULES, 2020

(Notification dated 09.03.2020 of Ministry of Women And Child Development)

G.S.R. 165(E). – In exercise of the powers conferred by section 45 of the
Protection of Children from Sexual Offences Act, 2012 (32 of 2012), the Central
Government hereby makes the following rules, namely:––

1. (1) Short title and commencement. – These rules may be called the
Protection of Children from Sexual Offences Rules, 2020.

(2) They shall come into force on the date of their publication in the
Official Gazette.

2. Definitions. – (1) In these rules, unless the context otherwise requires,–

(a) “Act” means the Protection of Children from Sexual Offences Act,
2012 (32 of 2012);

(b) “District Child Protection Unit” (DCPU) means the District Child
Protection Unit established by the State Government under section
106 of the Juvenile Justice (Care and Protection of Children) Act,
2015 (2 of 2016);

(c) “Expert” means a person trained in mental health, medicine, child
development or other relevant discipline, who may be required to
facilitate communication with a child whose ability to communicate has
been affected by trauma, disability or any other vulnerability;

(d) “Special educator” means a person trained in communication with
children with disabilities in a way that addresses the child’s individual
abilities and needs, which include challenges with learning and
communication, emotional and behavioral issues, physical disabilities,
and developmental issues.

Explanation.– For the purposes of this clause, the expression
“disabilities”, shall carry the same meaning as defined in clause (s) of
section 2 of the Rights of Persons with Disabilities Act, 2016 (49 of 2016);

(e) “Person familiar with the manner of communication of the
child” means a parent or family member of a child or a member of
child’s shared household or any person in whom the child reposes
trust and confidence, who is familiar with that child’s unique manner
of communication, and whose presence may be required for or be
conducive to more effective communication with the child;

(f) “Support person” means a person assigned by the Child Welfare
Committee, in accordance with sub-rule (7) of rule 4, to render
assistance to the child through the process of investigation and trial,
or any other person assisting the child in the pre-trial or trial process
in respect of an offence under the Act;
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(2) Words and expressions used and not defined in these rules but
defined in the Act shall have the meanings respectively assigned to
them under the Act.

3. Awareness generation and capacity building. – (1) The Central
Government, or as the case may be, the State Government shall prepare
age-appropriate educational material and curriculum for children, informing
them about various aspects of personal safety, including––

(i) measures to protect their physical, and virtual identity; and to
safeguard their emotional and mental well-being;

(ii) prevention and protection from sexual offences;

(iii) reporting mechanisms, including Child helpline-1098 services;

(iv) inculcating gender sensitivity, gender equality and gender equity
for effective prevention of offences under the Act.

(2) Suitable material and information may be disseminated by the
respective Governments in all public places such as panchayat
bhavans, community centers, schools and colleges, bus terminals,
railway stations, places of congregation, airports, taxi stands, cinema
halls and such other prominent places and also be disseminated in
suitable form in virtual spaces such as internet and social media.

(3) The Central Government and every State Government shall take all
suitable measures to spread awareness about possible risks and
vulnerabilities, signs of abuse, information about rights of children under
the Act along with access to support and services available for children.

(4) Any institution housing children or coming in regular contact with
children including schools, creches, sports academies or any other
facility for children must ensure a police verification and background
check on periodic basis, of every staff, teaching or non-teaching,
regular or contractual, or any other person being an employee of
such Institution coming in contact with the child. Such Institution shall
also ensure that periodic training is organised for sensitising them on
child safety and protection.

(5) The respective Governments shall formulate a child protection policy
based on the principle of zero-tolerance to violence against children,
which shall be adopted by all institutions, organizations, or any other
agency working with, or coming in contact with children.

(6) The Central Government and every State Government shall provide
periodic trainings including orientation programmes, sensitization
workshops and refresher courses to all persons, whether regular or
contractual, coming in contact with the children, to sensitize them
about child safety and protection and educate them regarding their
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responsibility under the Act. Orientation programme and intensive courses
may also be organized for police personnel and forensic experts for
building their capacities in their respective roles on a regular basis.

4. Procedure regarding care and protection of child. – (1) Where any
Special Juvenile Police Unit (hereafter referred to as “SJPU”) or the local
police receives any information under sub-section (1) of section 19 of the
Act from any person including the child, the SJPU or local police receiving
the report of such information shall forthwith disclose to the person making
the report, the following details:-

(i) his or her name and designation;

(ii) the address and telephone number;

(iii) the name, designation and contact details of the officer who
supervises the officer receiving the information.

(2) If any such information regarding the commission of an offence under
the provisions of the Act is received by the child helpline – 1098, the
child helpline shall immediately report such information to SJPU or
Local Police.

(3) Where an SJPU or the local police, as the case may be, receives
information in accordance with the provisions contained under
sub-section (1) of section 19 of the Act in respect of an offence that
has been committed or attempted or is likely to be committed, the
authority concerned shall, where applicable, ––

(a) proceed to record and register a First Information Report as per
the provisions of section 154 of the Code of Criminal Procedure,
1973 (2 of 1974), and furnish a copy thereof free of cost to the
person making such report, as per sub-section (2) of section
154 of that Code;

(b) where the child needs emergency medical care as described
under sub-section (5) of section 19 of the Act or under these
rules, arrange for the child to access such care, in accordance
with rule 6;

(c) take the child to the hospital for the medical examination in
accordance with section 27 of the Act;

(d) ensure that the samples collected for the purposes of the forensic
tests are sent to the forensic laboratory immediately;

(e) inform the child and child’s parent or guardian or other person
in whom the child has trust and confidence of the availability of
support services including counselling, and assist them in
contacting the persons who are responsible for providing these
services and relief;
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(f) inform the child and child’s parent or guardian or other person
in whom the child has trust and confidence as to the right of the
child to legal advice and counsel and the right to be represented
by a lawyer, in accordance with section 40 of the Act.

(4) Where the SJPU or the local police receives information under sub-
sect ion (1) of  sect ion 19 of  the Act,  and has a reasonable
apprehension that the offence has been committed or attempted or is
likely to be committed by a person living in the same or shared
household with the child, or the child is living in a child care institution
and is without parental support, or the child is found to be without any
home and parental support, the concerned SJPU, or the local police
shall produce the child before the concerned Child Welfare Committee
(hereafter referred to as “CWC”) within 24 hours of receipt of such
report, together with reasons in writing as to whether the child is in
need of care and protection under sub-section (5) of section 19 of
the Act, and with a request for a detailed assessment by the CWC.

(5) Upon receipt of a report under sub-rule (3), the concerned CWC must
proceed, in accordance with its powers under sub-section (1) of section
31 of the Juvenile Just ice Act,  2015 (2 of 2016), to make a
determination within three days, either on its own or with the assistance
of a social worker, as to whether the child needs to be taken out of
the custody of child’s family or shared household and placed in a
children’s home or a shelter home.

(6) In making determination under sub-rule (4), the CWC shall take into
account any preference or opinion expressed by the child on the
matter, together with the best interests of the child, having regard to
the following considerations, namely: –

(i) the capacity of the parents, or of either parent, or of any other
person in whom the child has trust and confidence, to provide
for the immediate care and protection needs of the child,
including medical needs and counseling;

(ii) the need for the child to remain in the care of parent’s, family
and extended family and to maintain a connection with them;

(iii) the child’s age and level of maturity, gender, and social and
economic background;

(iv) disability of the child, if any;

(v) any chronic illness from which a child may suffer;

(vi) any history of family violence involving the child or a family
member of the child; and,

(vii) any other relevant factors that may have a bearing on the best
interests of the child:
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Provided that prior to making such determination, an inquiry shall be
conducted in such a way that the child is not unnecessarily exposed
to injury or inconvenience.

(7) The child and child’s parent or guardian or any other person in whom
the child has trust and confidence and with whom the child has been
living, who is affected by such determination, shall be informed that
such determination is being considered.

(8) The CWC, on receiving a report under sub-section (6) of section 19
of the Act or on the basis of its assessment made under sub-rule (5),
and with the consent of the child and child’s parent or guardian or
other person in whom the child has trust and confidence, may provide
a support person to render assistance to the child in all possible
manner throughout the process of investigation and trial, and shall
immediately inform the SJPU or Local Police about providing a support
person to the child.

(9) The support person shall at all times maintain the confidentiality of all
information pertaining to the child to which he or she has access and
shall keep the child and child’s parent or guardian or other person in
whom the child has trust and confidence, informed regarding the
proceedings of the case, including available assistance, judicial
procedures, and potential outcomes. The Support person shall also
inform the child of the role the Support person may play in the judicial
process and ensure that any concerns that the child may have,
regarding child’s safety in relation to the accused and the manner in
which the Support person would like to provide child’s testimony, are
conveyed to the relevant authorities.

(10) Where a support person has been provided to the child, the SJPU or
the local police shall, within 24 hours of making such assignment,
inform the Special Court in writing.

(11) The services of the support person may be terminated by the CWC
upon request by the child and child’s parent or guardian or person in
whom the child has trust and confidence, and the child requesting
the termination shall not be required to assign any reason for such
request. The Special Court shall be given in writing such information.

(12) The CWC shall also seek monthly reports from support person till the
completion of trial, with respect to condition and care of child, including
the family situation focusing on the physical, emotional and mental
well-being, and progress towards healing from trauma; engage with
medical care facilities, in coordination with the support person, to
ensure need-based continued medical support to the child, including
psychological care and counseling; and shall ensure resumption of
education of the child, or continued education of the child, or shifting
of the child to a new school, if required.
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(13) It shall be the responsibility of the SJPU, or the local police to keep the
child and child’s parent or guardian or other person in whom the child
has trust and confidence, and where a support person has been
assigned, such person, informed about the developments, including the
arrest of the accused, applications filed and other court proceedings.

(14) SJPU or the local police shall also inform the child and child’s parents
or guardian or other person in whom the child has trust and confidence
about their entitlements and services available to them under the Act
or any other law for the time being applicable as per Form-A. It shall
also complete the Preliminary Assessment Report in Form-B within
24 hours of the registration of the First Information Report and submit
it to the CWC.

(15) The information to be provided by the SJPU, local police, or support
person, to the child and child’s parents or guardian or other person
in whom the child has trust and confidence, includes but is not limited
to the following:-

(i) the availability of public and private emergency and crisis services;

(ii) the procedural steps involved in a criminal prosecution;

(iii) the availability of victim’s compensation benefits;

(iv) the status of the investigation of the crime, to the extent it is
appropriate to inform the victim and to the extent that it will not
interfere with the investigation;

(v) the arrest of a suspected offender;

(vi) the filing of charges against a suspected offender;

(vii) the schedule of court proceedings that the child is either required
to attend or is entitled to attend;

(viii) the bail, release or detention status of an offender or suspected
offender;

(ix) the rendering of a verdict after trial; and

(x) the sentence imposed on an offender.

5. Interpreters, translators, special educators, experts and support
persons. – (1) In each district, the DCPU shall maintain a register with
names, addresses and other contact details of interpreters, translators,
experts, special educators and support persons for the purposes of the
Act, and this register shall be made available to the SJPU, local police,
magistrate or Special Court, as and when required.

(2) The qualifications and experience of the interpreters, translators,
special educators, experts and support persons engaged for the
purposes of sub-section (4) of section 19, sub-sections (3) and (4) of
section 26 and section 38 of the Act, and Rule 4 respectively shall be
as indicated in these rules.
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(3) Where an interpreter, translator, or special educator is engaged,
otherwise than from the list maintained by the DCPU under sub-rule (1),
the requirements prescribed under sub-rules (4) and (5) of this rule may
be relaxed on evidence of relevant experience or formal education or
training or demonstrated proof of fluency in the relevant languages by
the interpreter, translator, or special educator, subject to the satisfaction
of the DCPU, Special Court or other authority concerned.

(4) Interpreters and translators engaged under sub-rule (1) should have
functional familiarity with language spoken by the child as well as the
official language of the state, either by virtue of such language being
child’s mother tongue or medium of instruction at school at least up
to primary school level, or by the interpreter or translator having
acquired knowledge of such language through child’s vocation,
profession, or residence in the area where that language is spoken.

(5) Sign language interpreters, special educators and experts entered in
the register under sub-rule(1) should have relevant qualifications in
sign language or special education, or in the case of an expert, in the
relevant discipline, from a recognised University or an institution
recognised by the Rehabilitation Council of India.

(6) Support person may be a person or organisation working in the field
of child rights or child protection, or an official of a children’s home or
shelter home having custody of the child, or a person employed by
the DCPU:

Provided that nothing in these rules shall prevent the child and child’s
parents or guardian or other person in whom the child has trust and
confidence from seeking the assistance of any person or organisation
for proceedings under the Act.

(7) Payment for the services of an interpreter, translator, special educator,
expert or support person whose name is enrolled in the register
maintained under sub-rule (1) or otherwise, shall be made by the
State Government from the Fund maintained under section 105 of
the Juvenile Justice Act, 2015 (2 of 2016), or from other funds placed
at the disposal of the DCPU.

(8) Any interpreter, translator, special educator, expert or support person
engaged for the purpose of assisting a child under this Act, shall be
paid a fee which shall be prescribed by the State Government, but
which, shall not be less than the amount prescribed for a skilled worker
under the Minimum Wages Act, 1948 (11 of 1948).

(9) Any preference expressed by the child at any stage after information
is received under sub-section(1) of section 19 of the Act, as to the
gender of the interpreter, translator, special educator, expert or support
person, may be taken into consideration, and where necessary, more
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than one such person may be engaged in order to facil itate
communication with the child.

(10) The interpreter, translator, special educator, expert, support person
or person familiar with the manner of communication of the child
engaged to provide services for the purposes of the Act shall be
unbiased and impartial and shall disclose any real or perceived conflict
of interest and shall render a complete and accurate interpretation or
translation without any additions or omissions, in accordance with
section 282 of the Code of Criminal Procedure, 1973 (2 of 1974).

(11) In proceedings under section 38, the Special Court shall ascertain
whether the child speaks the language of the court adequately, and
that the engagement of any interpreter, translator, special educator,
expert, support person or other person familiar with the manner of
communication of the child, who has been engaged to facilitate
communication with the child, does not involve any conflict of interest.

(12) Any interpreter, translator, special educator, expert or support person
appointed under the Act shall be bound by the rules of confidentiality,
as described under section 127 read with section 126 of the Indian
Evidence Act, 1872 (1 of 1872).

6. Medical aid and care. – (1) Where an officer of the SJPU, or the local police
receives information under section 19 of the Act that an offence under the Act
has been committed, and is satisfied that the child against whom an offence
has been committed is in need of urgent medical care and protection, such
officer, or as the case may be, the local police shall, within 24 hours of receiving
such information, arrange to take such child to the nearest hospital or medical
care facility center for emergency medical care:

Provided that where an offence has been committed under sections 3, 5, 7
or 9 of the Act, the victim shall be referred to emergency medical care.

(2) Emergency medical care shall be rendered in such a manner as to protect
the privacy of the child, and in the presence of the parent or guardian or
any other person in whom the child has trust and confidence.

(3) No medical practitioner, hospital or other medical facility center
rendering emergency medical care to a child shall demand any legal
or magisterial requisition or other documentation as a pre-requisite
to rendering such care.

(4) The registered medical practitioner rendering medical care shall attend
to the needs of the child, including:

(a) treatment for cuts, bruises, and other injuries including genital
injuries, if any;

(b) treatment for exposure to sexually transmitted diseases (STDs)
including prophylaxis for identified STDs;
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(c) treatment for exposure to Human Immunodeficiency Virus (HIV),
including prophylaxis for HIV after necessary consultation with
infectious disease experts;

(d) possible pregnancy and emergency contraceptives should be
discussed with the pubertal child and her parent or any other
person in whom the child has trust and confidence; and,

(e) wherever necessary, a referral or consultation for mental or
psychological health needs, or other counseling, or drug de-
addiction services and programmes should be made.

(5) The registered medical practitioner shall submit the report on the
condition of the child within 24 hrs to the SJPU or Local Police.

(6) Any forensic evidence collected in the course of rendering emergency
medical care must be collected in accordance with section 27 of the Act.

(7) If the child is found to be pregnant, then the registered medical
practitioner shall counsel the child, and her parents or guardians, or
support person, regarding the various lawful options available to the
child as per the Medical Termination of Pregnancy Act, 1971 and the
Juvenile Justice (Care and Protection of Children) Act, 2015 (2 of 2016).

(8) If the child is found to have been administered any drugs or other
intoxicating substances, access to drug de- addiction programme shall
be ensured.

(9) If the child is a divyang (person with disability), suitable measure and
care shall be taken as per the provisions of The Rights of Persons
with Disabilities Act, 2016 (49 of 2016).

7. Legal aid and assistance. – (1) The CWC shall make a recommendation
to District Legal Services Authority (hereafter referred to as “DLSA”) for
legal aid and assistance.

(2) The legal aid and assistance shall be provided to the child in
accordance with the provisions of the Legal Services Authorities
Act, 1987 (39 of 1987).

8. Special relief. – (1) For special relief , if  any, to be provided for
contingencies such as food, clothes, transport and other essential needs,
CWC may recommend immediate payment of such amount as it may assess
to be required at that stage, to any of the following:-

(i) the DLSA under Section 357A; or;

(ii) the DCPU out of such funds placed at their disposal by state or;

(iii) funds maintained under section 105 of the Juvenile Justice (Care and
Protection of Children) Act, 2015 (2 of 2016);

(2) Such immediate payment shall be made within a week of receipt of
recommendation from the CWC.
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9. Compensation. – (1) The Special Court may, in appropriate cases, on its
own or on an application filed by or on behalf of the child, pass an order
for interim compensation to meet the needs of the child for relief or
rehabilitation at any stage after registration of the First Information Report.
Such interim compensation paid to the child shall be adjusted against the
final compensation, if any.

(2) The Special Court may, on its own or on an application filed by or on
behalf of the victim, recommend the award of compensation where the
accused is convicted, or where the case ends in acquittal or discharge,
or the accused is not traced or identified, and in the opinion of the Special
Court the child has suffered loss or injury as a result of that offence.

(3) Where the Special Court, under sub-section (8) of section 33 of the Act
read with sub-sections (2) and (3) of section 357A of the Code of Criminal
Procedure, 1973 (2 of 1974) makes a direction for the award of
compensation to the victim, it shall take into account all relevant factors
relating to the loss or injury caused to the victim, including the following:-

(i) type of abuse, gravity of the offence and the severity of the
mental or physical harm or injury suffered by the child;

(ii) the expenditure incurred or likely to be incurred on child’s medical
treatment for physical or mental health or on both;

(iii) loss of educational opportunity as a consequence of the offence,
including absence from school due to mental trauma, bodily injury,
medical treatment, investigation and trial of the offence, or any
other reason;

(iv) loss of employment as a result of the offence, including absence
from place of employment due to mental trauma, bodily injury,
medical treatment, investigation and trial of the offence, or any
other reason;

(v) the relationship of the child to the offender, if any;

(vi) whether the abuse was a single isolated incidence or whether
the abuse took place over a period of time;

(vii) whether the child became pregnant as a result of the offence;

(viii) whether the child contracted a sexually transmitted disease (STD)
as a result of the offence;

(ix) whether the child contracted human immunodeficiency virus (HIV)
as a result of the offence;

(x) any disability suffered by the child as a result of the offence;

(xi) financial condition of the child against whom the offence has been
committed so as to determine such child’s need for rehabilitation;

(xii) any other factor that the Special Court may consider to be relevant.
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(4) The compensation awarded by the Special Court is to be paid by the
State Government from the Victims Compensation Fund or other
scheme or fund established by it for the purposes of compensating
and rehabilitating victims under section 357A of the Code of Criminal
Procedure, 1973 or any other law for the time being in force, or, where
such fund or scheme does not exist, by the State Government.

(5) The State Government shall pay the compensation ordered by the
Special Court within 30 days of receipt of such order.

(6) Nothing in these rules shall prevent a child or child’s parent or
guardian or any other person in whom the child has trust and
confidence from submitting an application for seeking relief under
any other rules or scheme of the Central Government or State
Government.

10. Procedure for imposition of fine and payment thereof. – (1) The CWC
shall coordinate with the DLSA to ensure that any amount of fine imposed
by the Special Court under the Act which is to be paid to the victim, is in
fact paid to the child.

(2) The CWC will also facilitate any procedure for opening a bank account,
arranging for identity proofs, etc., with the assistance of DCPU and
support person.

11. Reporting of pornographic material involving a child. – (1) Any person
who has received any pornographic material involving a child or any
information regarding such pornographic material being stored, possessed,
distributed, circulated, transmitted, facilitated, propagated or displayed,
or is likely to be distributed, facilitated or transmitted in any manner shall
report the contents to the SJPU or local police, or as the case may be,
cyber-crime portal (cybercrime.gov.in) and upon such receipt of the report,
the SJPU or local police or the cyber-crime portal take necessary action as
per the directions of the Government issued from time to time.

(2) In case the “person” as mentioned in sub-rule (1) is an “intermediary” as
defined in clause (w) of sub-section (1) of section 2 of the Information
Technology Act, 2000, such person shall in addition to reporting, as
provided under sub-rule (1), also hand over the necessary material
including the source from which such material may have originated to
the SJPU or local police, or as the case may be, cyber-crime portal
(cybercrime.gov.in) and upon such receipt of the said material, the SJPU
or local police or the cyber-crime portal take necessary action as per
the directions of the Government issued from time to time.

(3) The report shall include the details of the device in which such
pornographic content was noticed and the suspected device from
which such content was received including the platform on which the
content was displayed.
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(4) The Central Government and every State Government shall make all
endeavors to create widespread awareness about the procedures of
making such reports from time to time.

12. Monitoring of implementation of the Act. – (1) The National Commission
for the Protection of Child Rights (hereafter referred to as “NCPCR”) or
the State Commission for the Protection of Child Rights (hereafter referred
to as “SCPCR”), as the case may be, shall in addition to the functions
assigned to them under the Commissions for Protection of Child Rights
Act, 2005 (4 of 2006), perform the following functions for implementation
of the provisions of the Act––

(a) monitor the designation of Special Courts by State Governments;

(b) monitor the appointment of the Special Public Prosecutors by the State
Governments;

(c) monitor the formulation of the guidelines described in section 39 of
the Act by the State Governments, for the use of non-governmental
organisations, professionals and experts or persons having knowledge
of psychology, social work, physical health, mental health and child
development to be associated with the pre-trial and trial stage to assist
the child, and to monitor the application of these guidelines;

(d) monitor the designing and implementation of modules for training
police personnel and other concerned persons, including officers of
the Centre and State Governments, for the effective discharge of their
functions under the Act;

(e) monitor and support the Central Government and State Governments
for the dissemination of information relating to the provisions of the
Act through media including the television, radio and print media at
regular intervals, so as to make the general public, children as well
as their parents and guardians aware of the provisions of the Act.

(f) call for a report on any specific case of child sexual abuse falling
within the jurisdiction of a CWC.

(g) collect information and data on its own or from the relevant agencies
regarding reported cases of sexual abuse and their disposal under
the processes provided under the Act, including information on the
following:-

(i) number and details of offences reported under the Act;

(ii) whether the procedures prescribed under the Act and rules were
followed, including those regarding time-frames;

(iii) details of arrangements for care and protection of victims of
offences under this Act, including arrangements for emergency
medical care and medical examination; and,
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Date:

I have received a copy of ‘Form-A’
(Signature of Victim/Parent/Guardian)

Duty Officer

(Name & Designation to
be mentioned)

(iv) details regarding assessment of the need for care and protection
of a child by the concerned CWC in any specific case;

(h) use the information so collected to assess the implementation of
the provisions of the Act. The report on monitoring of the Act
shall be included in a separate chapter in the annual report of
the NCPCR or the SCPCR.

(2) The concerned authorities mandated to collect data, under the Act,
shall share such data with the Central Government and every State
Government, NCPCR and SCPCRs.

13. Repeal. – The Protection of Children from Sexual Offences Rules, 2012
are hereby repealed, except as respects things done or omitted to be done
before such repeal.

FORM-A

Entitlement of children who have suffered sexual abuse to receive
information and services

1. To receive a copy of the FIR.

2. To receive adequate security and protection by Police.

3. To receive immediate and free medical examination by civil hospital/PHC etc.

4. To receive counseling and consultation for mental and psychological well being.

5. For recording of statement of child by woman police officer at child’s home
or any other place convenient to child.

6. To be moved to a Child Care Institution where offence was at home or in a
shared household, to the custody of a person whom child reposes faith.

7. For immediate aid and assistance on the recommendation of CWC.

8. For being kept away from accused at all times, during trial and otherwise.

9. To have an interpreter or translator, where needed.

10. To have special educator for the child or other specialized person where
child is disabled.

11. For Free Legal Aid.

12. For Support Person to be appointed by Child Welfare Committee.

13. To continue with education.

14. To privacy and confidentiality.

15. For list of Important Contact No.’s including that of the District Magistrate
and the Superintendent of Police.
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(Note : The form may be converted in local and simple child friendly language)

FORM-B

PRELIMINARY ASSESSMENT REPORT

1 Age of the victim

2 Relationship of child to the offender

3 Type of abuse and gravity of the offence

4 Available details and severity of mental and physical
harm/injury suffered by the child

5 Whether the child is disabled (physical, mental or
intellectual)

6 Details regarding economic status of victim’s parents,
total number of child’s family members, occupation of
child’s parents and monthly family income.

7 Whether the victim has undergone or is undergoing any
medical treatment due to incident of the present case or
needs medical treatment on account of offence.

8 Whether there has been loss of educational opportunity
as a consequence of the offence, including absence from
school due to mental trauma, bodily injury, medical
treatment, investigation and trial or other reason?

9 Whether the abuse was a single isolated incident or
whether the abuse took place over a period of time?

10 Whether the parents of victim are undergoing any
treatment or have any health issues?

11 Aadhar No. of the child, if available.

PARAMETERS COMMENT

Date: Station House Officer






