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NOTICE : UNDER SECTION 138 N.I. ACT
P.V. NAMJOSHI

After amendment of some sections of the Negotiable Instruments Act
(N.l. Act )some penalties in case of dis-honour of certain cheques for insuffi-
ciency of funds in the accounts are provided for and now the dishonour of
cheque is treated as an offence. From 01-04-1989 a person issuing a cheque
will be committing offence if the cheque is dishonoured for insufficiency of
funds in his account. Section 138 Proviso B runs as under :-

“the payee or the holder in due course of the cheque, as the case may be,
makes a demand for the payment of the said amount of money by giving
a NOTICE IN WRITING, to the drawer of the cheque, within fifteen days of
the receipt of information by him from the bank regarding the return of the
cheque as unpaid.”

What type of notice, is to be served on the drawer is a question to be
considered. The term notice has been defined in several Acts. The term ‘No-
tice’ in its full legal sense embraces a knowledge of circumstances that ought
to induce suspicion or belief, as well as direct information of the fact. In the
popular sense notice is equivalent to information, intelligence or knowledge.
Notice is a direct and definite statement of a thing as distinguished from sup-
plying materials from which the existence of such thing may be inferred. (per
Parke B. Burgh Vs. Lege, 5 M&W 420; 8 LJ Ex. 258.)

Section 3 of the T.P. Act also defines the word “Notice” and the Trust Act
also defines the word “Notice”. In this connection notice, in its legal sense,
may be defined as “information concerning a fact actually communicated to a
party by an authorised person, or actually derived by him from a proper source,
or else presumed by law to have been acquired by him, which information is
regarded as equivalent to knowledge in its legal consequences.”

Notice is the making something known, of what a man was or might be
ingnorant of before. And it produces divers effects, for, by it, the party who
gives the same shall have some benefit, which otherwise he should not have
had; the party to whom the Notice is given is made subject to some action or
charge, that otherwise he had not been liable to; and his estate in danger of
prejudice. (Co. Lit. 309 Tomlins Law Dic.)

Impulsively attention is attracted to the provisions of Section 27 of the
General Clauses Act. Section 27 of the General Clauses Act, 1897 (Central
Acts) deals with this subject matter. Section 27 of General Clauses Act reads
as under :-

“Meaning of Service by post :- Where any Central Act or regulation
made after the commencement of this Act authorized or requires any
document to be served by post, whether the expression ‘give’ or ‘send’ or
any other expression is used, then unless a different intention appears,
the service shall be deemed to be effected by properly addressing, pre-
paying and posting by registered post, a letter containing the document,
and, unless the contrary is proved to have been effect at the time at which
the letter would be delivered in the ordinary course of post.”
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A distinction has been made regarding the applicahility of Section 27 of
the General Clauses Act in cases relating to Negotiable Instruments Act.

Under Section 27 of the General Clauses Act notice should be posted
by registered post where as under Section 138 of the'N.l. Act registered notice
is not expected to be served on the drawer of the cheque. A notice in writing is
required to be sent to the drawer. Such a notice must be posted through the
dak of post office or even by courier or by hand delivery. A reference may be
made to Revathi Vs. Asha Bagree 1992 (1) Crimes 743 (744) Kerala High
Court in which it was held that Section 138 (b) N.I. Act stipulates only “notice
in writing” and not “notice by registered post” or even “notice by post”. There-
fore, according to Kerala High Court Section 27 of the General Clauses Act is
not applicable to notice under Section 138 (b) of the Act, and hence a notice
there under could be sent not only by registered post but also by telegram or
a letter. In Jagarlamudi Surya Prasad Vs. State of A.P. 1992 Cr.L.J. 597
(599) = 1991 (3) Crimes 832 it was held that the complainant had given notice
by registered post as well as by certificate of posting but the petitioners/ac-
cused has evaded receiving notices. Therefore it was “sufficient compliance”
with Section 138 (b) of the Act. Hon'ble Justice Raju, J. also added that the
general presumption that a person who refuse to receive a notice or returns a
notice is deemed to be served with that notice, would apply in this case also.
What is required is there is adequate proof of the notice having been sent and
having been served or of the notice admitted to have been served but evaded
by the person concerned. It is not requirement of the law that it must be're-
ceived by the addressee. ;

A cheque was drawn by a private limited company and it was dishon-
oured. The cheque was signed by the Director on behalf or the company.
Notice to the company itself is sufficient and no separate notice to the Director
was necessary. [Dilip Kumar Vs. Deb Priya 1992 (1) Crimes 1233 (1237)].

So far as constructive notice is concerned Law is also very clear. Notice
in writing would also include a necessary and appropriate attempt to serve the
notice which is foiled or defeated by a deliberate evasion there of by a person
to be served with notice. In, S. Prasanna Vs. R. Vijaya Lakshmi 1992 Cr.L.J.
1233 and 1992 (1) Bank C.L.R. =0 it was found that in the complaint it is stated
that the accused deliberately evadec receipt of registered notice. This would
amount to his knowledge that such a notice was sent by the complainant and
deliberate refusal of the-same. This would amount to the constructive notice.
The very purpose of the Act cannot be thuwarted by simply refusing the notice.
Refusal to accept the notice appears to have been treated a compliance with
Clause (b) of Section 138 of the Act. In Jagarlamudi Surya Prasad Vs. State
of A.P. 1992 Cr.L.J. 597 (599) it was further held that a period of 15 days
mentioned in Clause (c) of Section 138 should be counted from the date on
which the complainant receives back the notice through post whether with
proper service or on the ground of “not found” or “refuse to accept” etc. etc.
Where the notice is sent by certificate of posting the period of 15 days should
start form the date on which the notice by certified post is reasonably expected
to reach the accused and when the notice is sought to be personally served
upon the accused and is either accepted or refused by him the counting of the
period should start from the date of such acceptance cr reiusai by the accused
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person. (Commentary by Dr. PW. Rege on Law of negotiable Instrument Act. -
An A.l.R. Publication 1994 Edition page 1020.)

In A.B. Steels Vs. Coromandel Steel Products (1992) 74 Company
Cases 762 (Mad.) it was found that a cheque was dishonoured and a regis-
tered notice was sent back by the addressee with remarks “addressee not
found”. On its receipt back the payee went to the drawers business premises
asking him to take notice which the drawer refused. A complaint was filed and
the drawer filed a petition for quashing the complaint. It was held that the
petitioner/accused was aware of the sending of the notice by respondent and
his deliberate avoidance in receiving it amounted to constructive service of
notice. In K. Madhu Vs. Omega Pipés Ltd. (1995) 85 Comp. Cases 263 (Ker.)
it was held that :

“In terms of clause (b) of the proviso to sec. 138, Negotiable Instrument
Act, 1881, the drawer of the cheque is given fifteen days from the receipt
of the said notice for making payment..This affords a clear indication that
‘giving notice’ in the context is not the same as receipt of notice. Giving is
the process of which receipt is the accomplishment. The realistic interpre-
tation of the expression ‘giving notice’ in the present context is that, if the
payee has despatched the notice to the correct address of the drawer
reasonably ahead of the expiry of fifteen days, it can be regarded that he
made the demand by giving notice within the statutory period and any
other interpretation is likely to frustrate the purpose for providing such a
notice. The Court added that a liberal interpretation is needed in favour of
the person who has the statutory obligation to given notice since he is
presumed to'be the loser in the transaction and for whose interest the very
provision is made.”

Attention is invited to Sections 91 to 98 of the Act which deals with
notice of dishonour. In AIR 1956 Raj. 129 (relevant page 136 para 23)
Kanhayyalal Vs. Ram Kumar, it is held that the giving of a:notice of dishonour
is a part of the plaintiff's cause of action and is g condition precedent for
making the endorser liable and in the absence of such notice his liability to the
endorser must stand extinguished.

It was further held in para 21 (11) that, in the first place it is extremely
difficult to accept that as a notice of dishonour because the object of a notice -
of this description is not to demarid payment but clearly to indicate to the party
notified that the contract arising on the negotiable instrument has been bro-
ken by the principal debtor and that the former being a surety will now be
liable for the payment. This is the principle embodied in S. 93 of the Negoti-
able Instrument Act.

Attraction of the readers is also invited to the most important ruling by
the apex Court in M/s. Madan and Co. Vs. Vajheer Jai Veerchand A.l.R. 1989
SC 630 particularly to paragraph 6 of the judgment. It is reproduced here for
ready reference. Hindi version of paragraph is also reproduced with the help
of Shri Priyadarshan Sharma, Civil Judge Class I, Sagar. For this | express my
courtesy.

We are of opinion that the conclusion arrived at by the Courts below is
correct and should be upheld. It is true that the proviso to CI. (i) of S. 11 (1) and
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the proviso to S. 12 (3) are intended for the protection of the tenant. Neverthe-
less it wht be easy to see that too strict and literal a compliance of their lan-
guage would be impractical and unworkable. The proviso insists that before
any amount of rent can be said to be in arrears, a notice has to be served
through post. All that a landlord can do to comply with this provision is to post
a prepaid registered letter (acknowledgment due or otherwise) containing the
tenant's correct address. Once he does this and the letter is delivered to the
past office, he has no control over it. It is then presumed to have been deliv-
ered to addressee under S. 27 of the General Clauses Act. Under the rules of
the post office, the letter is to be delivered to the addressee or a person
authorised by him. Such a person may either accept the letter or decline to
accept it. In either case there is no difficulty, for the acceptance or refusal can
be treated as service on, and receipt by, the addressee. The difficulty is where
the postman calls at the address mentioned and is unable to contact the
addressee or a person authorised to receive the letter. All that he can then do
is to return it to the sender. The Indian Post Office Rules do not prescribe any
detailed procedure regarding the delivery of such registered letters. When the
postman is unable to deliver it on his first visit, the general practice is for the
postman to attempt to deliver it on the next one or two days also before return-
ing it to the sender. However, he has neither the power nor the time to make
enquiries regarding the whereabouts of the addressee; he is not expected to
detain the letter until the addressee chooses to return and accept it; and he is
not authorised to affix the letter on the premises because of the assessee's
absence. His responsibilities cannot, therefore, be equated to those of a proc-
ess server entrusted with the responsibilities of serving the summons of a
Court under O.V. of the C.P.C. The statutory provision has to be interpreted in
the context of this difficulty and in the light of the very limited role that the post
office can play in such a task. If we interpret the provision as requiring that the
letter must have been actually delivered to the addressee, we would be virtu-
ally rendering it a dead letter. The letter cannot be served where, as in this
case, the tenant is away form the premises for some considerable time. Also,
as addressee can easily avoid receiving the addressed to him without specifi-
cally refusing to receive it. He can so manipulate matters that it gets returned
to the sender with vague endorsements such as “not found”, “not in station”,
“addressee has left” and so on. It is suggested that a landlord, knowing that
the tenant is away from station for some reason, could go through the motions
of posting a letter to him which he knows will not be served. Such a possibility
cannot be excluded. But, as against this, if a registered letter addressed to a
person at his residential address does not get served in the normal course
and is returned, it can only be attributed to the addressee's own conduct. If he
is staying in the premises, there is no reason why it should not be served on
him. If he is compelled to be away for some time, all that he has to do is to
leave necessary instructions with the postal authorities either to detain the
letters addressed to him for some time until he returns or to forward them to the
address where he has gone, or to deliver them to some other person author-
ised by him. In this situation, we have to chose the more reasonabie, effective,
equitable and practical interpretation and that would-be to read the word
“served” as “sent by post”, correctly and properly addressed to the tenant,
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‘and the word “receipt’>as the tender of the letter by the postal peon at the
address mentioned in the letter. No other interpretation, we think, will fit the
situation as it is simply not possnble for a landlord to ensure that a registered
letter sent by him gets served on, or is received by, the tenant.

It is apposite to note that the wording in clause (b) of the proviso for
Section 138 “a demand for payment of the said amount of money by giving a
notice in writing to the drawer of the cheque” refers to the cheque amount and
not any other amount either smaller or higher than the amount mentioned in
the cheque. So the notice need not be given demanding the cheque amount.
If any bigger amount or smaller amount than the cheque amount is mentioned
that will create difficulty for the drawee to know how much amount he has to
pay and that makes the notice insufficient and vague and the notice will be-
come illegal. Gopa Debi Ozha Vs. Surjit Paul, (1995) Cri.L.J. 3412 (Cal-
cutta).

It will not be irrelevant to state here few definitions regarding different
types of notices.

‘“CONSTRUCTIVE NOTICE'’ DEFINITIONS OF :

“Legal inference from established facts”. “Notice imputed by the law to
a person not having actual notice”. “Knowledge of such facts as put a prudent
man upon inquiry” “Knowledge of such facts as should induce inquiry, and as
would lead to inquiry in the case of an ordinarily prudent man and which
cannot be neglected without a voluntary closing of the eyes, and conduct
inconsistent with good faith”

CONSTRUCTIVE NOTICE AND IMPLIED NOTICE :

Constructive notice differs from implied notice, with which it is frequently
confounded, and which it greatly resembles, in respect to the character, of the
inference upon which it rest; constructive notice being the creature of positive
law, rests upon strictly legal presumptions, which are not allowed in the case
of implied notice. Hayward Vs. Mayse, 1 App. Cas (D.C. 133; 29 Ams. Cyc.
1114).

N OTICE-ACTUAL AND CONSTRUCTIVE

; Notice is actual, when it is directly and personally given to the party to
be notified. Notice is constructive when a party by circumstances is out upon
inquiry, and must be presumed to"have had notice; or, by judgment of law, is
held to have had notice.

As an abstract preposition of law it cannot be laid down that the mere
facts that a document is registered earlier is by itself sufficient to fix a subse-
quent encumbrancer with notice of such a document within the meaning of S.
3 of the T.P. Regulation as it stands, 15 Mys. L.J. 385=42 Mys. H.C.R. 410,
See also T.P. Act, S. 3.

To conclude with this Article 1t is submitted that it is absolutely not nec-
essary that there should be actual service of notice on the drawer as dis-
cussed above. Suffice is to sent a notice in writing making a démand of the
amount of the cheque and should be given within 15 days of the receipt of the
gpmmunication from the banker concerning the dishonour of the cheque.
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39 AT W A1 I8 WU HY A A T T b 6 98 99 garew
Y T IR D |
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U 506 (3MET-1) U (amEr-2) amEfa .

faT® 10—01—98 1 - T B! Q] IHP [Ufea Bl AT =AM
(@ Sua fRdeg afdd & R Jufea @1 =fa &) afd F1RS F o
TR TH AT F IR AR FIRG 21 5 I G IO B (3Fr
WA g e B IRad B @ WEE Wy Big UF1 Bl fhar gen
(@) o1 B & forT 98 39U U 9 ameg 7 8/ 5 W Bl B e
H1 A HRIAT Y RO B=A & o a8 99 9 1 8heR 8 ey gan
I8 IR o & M.EfA. Y URT 506 (MT-UF) B IdIa TS & aAl
S 39 TATT B A B AT B

Ife gHa! Jog A1 TR IUBR F1 TS ¥ Hufed R HRA @ vy
H 1 37raT e s A TS AWM, ITSHa HRIEME A SSH1I AR Al
HId AT TP BT SSHY W B (] Al & IRA W ABA T D
fiwg 4 & 1 9 T F G IR °RI 506 (W) A& FAT X |

R 509 anafa
AP 11—11—1997 B! HRAT FeAlaTS P! FeToordl P AGR BIRA

T B AT W HI (I/AF/FA T siraEn o e/ F1 ueeF
79 <1 O GD) 1 SF BN B Uhid BT AfAHAY B D | R TH TBR

~ a8 IR R S HEfd B a1 500 B S <o B |
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¢RT 457 /511

AP 09-3-1998 T4 10-3-1998 ! Fed I A ARG B uvEG Td
YA & qd ¥Helel 1 99 XA 1S Y B A g 8g XA Bl
UBe B IS a1 R 9 UPR ORI 457/511 wEf & Iia
Ry HIRA b |

flw amilu um gy

TP A AR g Td gRae) g W AN BT U
R 324, 323/34' 323, 324/34 aafa '

TF & gHR H UH QA fgad & gun U 9 3ifre uRara) @
q1 den I JRING HI FAH M | fHa T 2 @ It JIR HA
F1 TP U6 39 UPR $I 8 9Dl © ¢

21, AT A QAT B 1, AR

ERTATA A G=TAT ! TS | AR |

WA =g 99l 39 yeR fAfia g -

DL W#W.aﬁﬁmmﬁ,wmﬁmwg
Suefa &Ra &1 vd U1 Ry FIRka fhar o wigfl & g
324 & AT TSI R |

fdae: S0 W, I vd R (Seord ) g ERTeTd @ A1 T8
3MTe, AT Ud TTelTel b Weedl SUsfd HIRT HA Bl
fafifa fpar vd, Saa e ¥ IPRR HIRG B F ERTSS |
Tl Y ¥esd] SUE(d FIRT $ 721 79 g4 T8 7d o {5
IF HTY FHM AT B AR FHIRG B3 H fbar S | qen

svmgﬂﬁagamwﬁm\—:hamazs/wmaﬁ P I
TSH B |
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BRI Bq 9ot .39 yhR fAfia 8 o—

TJHT:

ERTATA A U=l B W d Ul H1ika @) Td &RT 323 4.
Tfa. &1 sy wifRa fban |

fgrae: S |, e 7 R ) (Seerd B G 8)) T e B

o

|1 FHM A WHATA Ud =TTl Bl e gl Iusfd HIRkd
& BT [T fban va o e 1 spRR FIRa B H IHATA
A THATA DI AT, ST Ble B APY 2 | WA Iusfd HIRd
& qAT T4 T TE W A 6 Ia B FHE AT B AR
HIRT B 4 fbar o I8 & qN I ORI 324/34 HIEfA F
IR FHIRG |

RN W g™

o1 323/204 amaEfa
(aTgEaTRY IR HY) § AIEE S ISBRI a7 1/2 A

goaTel g3 e W A AR IRIY ol g b gHn A 1
TR 1996 P AREN HR PIAdrel AR B AT RE B F AT 2
5 AN R R IES s &5 A

IJH:

fedaa:

IHATA B W1 YA HIRA B T4 VT ORI HIRG fba
S aRT 323 WIEfA B 3T SsHT B

I GHY, W g 76 B T oAb W T8 ISP A IHeATSd
B AT TR (Seord PY) SeaRd B GAY T IR IHAE
T4 3= A B & S fhar d v ARy R o g
294 MEfA & IAid eI IR B | 3R WY 39 WA &
HS= B a2 |
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3 H T8 MeRE Fxal § fP g9 W IRIMG SWiad IR0 1)

faamo fear s |
IERIED TR
(AR

CERTAIN OFFENCES DECLARED COGNIZABLE

Notification No. 33205-F. No. 6-59-74-B-XXI Dated The 9th Novem-
ber 1975 : In exercise of the powers conferred by sub-section (1) of sec-
tion 10 of the Criminal Law Amendment Act, 1932 (No XXIII of 1932) and
in supersession of all the notifications previously issued on the subject,
the State Government hereby declares that any offence punishable under
section 186, 189, 190, 228, sub section (1) of section 505,506 or 507 fo
the Indian Penal Code (No XLV of 1860) when committed in any area of
the State of Madhya Pradesh, shall be cognizable. 1976 M.P.L.T. Pt. I,

page 106 (No. 105).

a1 25 (1-af)o

f&HT® 01-01—1998 ®1 U dIEHYR H TH U ARTY H, U =]
warer (afdh) Rerfa arer s gy e fawdiel 95w,/ Rererar aife
fe1 der 7=t & YW §Y 9 9 39 UBR A X1 25 (1—d)T wEufsa
¥R 3 3 Tae (argy fRfEm) & ofaia e R HIRA fan |
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g 25 (1—aft) ft

fasT® 01-01—1998 &1 UM diedyx H dH U+ IMETT H Tb
3fdY IR AT T/ ATAT/TATR fE (MR 1 qoiH) 71 g argafa
® W U I I U1 AU H. 9. ST A B HfERgE ([Afefheer)
(@ o) & e 8 (@ 9viF <1 e gamn 1 &) ok 39
UHR A IR 25 (1—4) &t TEufed a1 4 o=t Tae (g ) @
3rerfd <o SR HIRA |

ARMS ACT: POSSESSION OF KNIVES ETC.
ILLEAGAL

Notification No. 6312-6552-11-B (i) Dated The 22nd November, 1974:
Where as the State Government is of the opinion that having regard to the
prevailing conditions in the State of Madhya Pradesh, it is necessary and
expedient in the public interest that the acquisition possession and carry-
ing of sharp edged weapons with a blade more than 6 inches long 2
inches wide and spring actuated knives with a blade of any size in public
places should also be regulated.

Now therefore in exercise of the powers conferred by section 4 of the
Arms Act, 1959, (No 54 of 1959) read with the Government of India, Min-
istry of Home Affairs, Notification No. G.S.R. 1309, dated the 1st October
1962, the State Government hereby directs that the said section shall
apply with effect from the date of publication of this Notification in the
"Madhya Pradesh Gazette" to the whole of rhe State of Madhya Pradesh
in respect of acquisition, possession or carrying of sharp edged weapons
with a blade more than 6 inches long or 2 inches wide and spring actu-
ated knives with a blade of any size in public places only.
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S. 188 AND S. 506 I.P.C. DECARED NON-BAILABLE

Notification No. 33207-F-No. 659-74-B-XXI Dated The 19th Novem-
ber 1975 : In exercise of the powers conferred by sub-section (2) of sec-
tion 10 of the Criminal Law Amendment Act, 1932 (No. XXIll of 1932) and
in supersession of all the notifications previously issued on the subject
the State Government hereby declares that any offence punishable under
section 188 or 506 of the Indian Penal Code (No. XLV of 1860 ), when
commited in any part of State of Madhya Pradesh shall be non-bailable.
1976 M.P.L.T. Part Il page 1906 (No. 106).

R 27 A [

fAT® 01—-01—98 B! Y fawg wiio & fog S & a1 & amerg
Y 3MYY 5B B ITINT TATHR (61 q ITAGIA T ATART BT I5B A
T UgaTs AR 39 UBR A ORI 27 AR TaR F1 AWM BT o 39
AT & G- P AN 2 |

frpres aftifoaa a1 5

{16 14—8—1982 B TH 5 aH PRA ATAAIS! A B AN 7
fFamiiey SR # a1 MR TG H A AT AHT TR AT HY | 28
frell vl werd fam amRie & Fet # W g A TN BTH B
i #R- %8 9 AR 39 YBR gEY URT 4 (U) GEURd URT 5 UaH
gR1 9 1 3 (@ )ﬁ?ﬁemﬁmwmmmmﬁﬁﬁ)‘m



fvples e st a1 2-4

SR T R 4 AT B G A0 e § e s uaref wiRRS
TopTss, U Uq e uaref UeRr e U= det A W I s
Stra= a1 wufed ShiRew & ag |ael oY den TR afd 89 & g9rae N
U9 U1 R & forg werdl &1 i 3R %2 9 | 3R 39 UPR AR U
2 U9 4 fwpres garet <ffaw 1908 & dd IraRe BiRd faban |

fqvpieas werd sftiforas am1 25

S 9HY, WF 7 % & g fwes gerd d@RRe 9ene,
deRRM RIS T Bas NP1 s aga deal # @ 3R Tl
favpes gered T & fog S fAse 999 @ g Swar A e iR
T U Feol H x@H @ forg YfRaga wu @ @1 e S B B f$
T8 99 fAfrgel Igeed & forg =&t 99 o7 Re1 8 | 39 UBR AT NI 2
wEufed uRT 5 Apes ueref Afifm 1908 & deq ST HIRE |

frmles sfuferas o=t s

S T, @I 9 e & g fAveies uered gRsie (8Uien)
I el § T AR FAeyE, IHfFITH AR AEAfHT R BHdY AR
AR Y XD T URT 5 (3) (@) Ul a1 9 § (3) (@) IR fawmie
T 1884 (19 9R) B B AR |
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are geat @t fafdife

goure e Ameeht

fafyy graem=i @ S F T gda g fF 3 14 FaER. kA
Wz @ aifa Frm—1 & A W A @ ey ak gea PAffa 8
g gl 91 WE A B | AfP 98 U acd &, Ol 9 | 918 9eE o
AR 72 Rigal w smeRa 2 | 7y, Rifde &1 vae & aiata g fam
“frg9 ©d e |iufeds” @ W HHE 144 T 145 B W &4 @ BT |
I9d ft Arfesrere Rigia €1 R o)1 101 T4 102 Td dcdq 9r@em
e e den g Afdfem o a1 3 # affa o @ sfd dae
74 farers sufd dac 39 399 & A & § I 8 SH UBR W
FRfTH @ a1 5 U4 aER Ufhar Wi & ey 6 w2 31 ) faER
# o 8 | arg we AR ?g =eErR ufhar @it @ k¥ 7, 8, 9, 10,
11, 12 TG 13 B AR 9 &9 <71 8 | e 20 99 4 &1 o 59 fawg
® ey H AEcd 21 g B fAvy avg w0 B 39 R § A a8 yeAl 3
T Bg 99 vy | Wefa wau @1 99 8 96 8 | O i)
e B AR J /AT T T B a1 8 Wik foea st (Rrifriee
R aT) B WTauTE! &1 e v 8 | Ak ffafde weer @ A
P 8 a1 Sa vy | wdftg afdfw fiffde aerar sffms o @
&< § TG BN | e B arcad I8 {5 a8 el gefedt aume g
e T ® A B 3 B P BRA v AT DA Aegal ferga
R RFHER) STt o A B | 918 T4 991 & & 99 e A1edH € |
SN 1P ARHRY IR AT T8 ATEal A B AT 81 dreal aAfdbd
N FN ag T 9 B SH AW B 8 SR 8 A 98 &) A™[E
qEgHT | aE I B HRIT HU | TG B g | 71 g H forlke gde
HETgdl & HEY H 98 9% Y I I ©§ o
1. @ qre) gfaardt | w9 12 ufoay ufierd & Ut SR & IeH)
8?7
F7 ey gfardt | B, 1,000/~ AU U BRA BT AHRI 87
w1 I gfyar) & famy v FefRa & o= @1 fter 27
T qrd) ffafde Feraar ura w7 &1 e 87

&1 gfeare! B faspa sy gfif 9 $u 1000 3rEl g/ A ford Mg
(56)
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TP AMNHAA & MR | 1€ T 1 ol & 99, a1 arel & o
WAl §Y A7
6. 1 U IHATA—3THATA & | fafea gon?

7. &1 96 7 gfaare) B B9¥ 10,000/— 100—100 B A P wY A Y
9 3rerar b 500-500 T B A I A7

8. oI UHIC Jgag & FHY A UM B gAY fearfed gan o |
9. o1 gral A Ufardl B BUY 10,000 FIE YR 7@ Y A?
10. &1 9181 < Hfarel B B9 10,000 & SUR 7 27

s gfdrard) =1 afe ®1E ard 71 @1 @ A1 IS A arg g R qr
A P a0 B E o B A TG T | A D G & B G HH 810
qrE Y gAY S Fhd & | 9 gral 9% 7 12 . gfaad i Saiiie
T Y IHH W A A 2 9 fFEd @ gF T S BRI 14 G &1
| 8 9 Gfare &aret @) ¥, ATl Bl &R, ATl Bl A FBR B
2 9 FEa ¢ & gea Fonl e (GRiRers @ tae) & urau™ @
B 8 a1 39 I R 89 R 45: R 918 g Afa s af 9a gga,
v {3, Rarere @) qew B 89 gie 3Te &R ofd & | 37: dre ¥eA g9
HHY T B vy 9% S99 T P FUR U9 fafey Gaefl graeg= 9 </ @
d@l R | §ART S g1 T8 anfey |

Ig 9 N @ § @ ey B Ik weeRi @ afvwemi @
JfRe ydxo & ARt & ford T 318 451 A & R w® fofa
B =Ry & faarers &1 i s anfed zen (Issues may be framed by
reference to other matter besides pleadings U.3{TI.3R. 1964 PHcidhl 209)
rfa e & R o Fefia gl @ R | W 91§ ¥3q §91¢
ST ARA SE THT HRAT AMIHY & | i TS Uerdi A FATET G g
R A9 gRY a1 8 9 AT 98 Al & {6 g1 99ad: JafY qre Wi
& |Ha § a9 N a8 YT 39 g8 W g1 8NN Rife gRT 3 FART
fefam ~marers R woa FuiRa Fxed & & g afe ofde aga g a1
IH AT @RS B | 991 yeR fafafde awmar aftfm ot ax
16 () vd SAY HERIG BN B @A ¥ TG Bl © b aral B g8
g F¥1 B % ) ey @ o wHA FEEEl &, S SES R
T fPU I B, S99 T &) AT B siean ured dA @ ol 78 gl
TR iR H89d @ B |
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aee 6 9 2 @ygER ufthar |fdan # garn T & 6 ueeRl A
B f6a R ¥ B A1y | SHH Fel © fb qga afcasd det &
g fra o 7 % wmea o ta o e qeg g Rig 8 8
I 1&g H B a1 8 ffuq anfass aedt &1 f99 U= veeR U
qTa1 Jrera ufoRen i o &, $fYa 8 | o 6 W § a1 uee g9
Aot B muR W fAffg B & a st # wew wfafera =€t g
3rc: AT HIew & AR | a1 Ye FE1 9171 | §AfOIY I8 UeH bad
dears 4 Y Feaeh e o1 | 31 Hew ¥ ey v faw Rifda &
oy 145 (S) P 3R e s Fe Sfya B Rt e w2 S
“No proposition of fact which is not itself a material proposition but is relevant only
as tending to prove a material proposition shall be made the subject of an issue.”

srfd B1E N dearHS ufqured S W ¥ difeass yfeured 7 8 iy
P drfcad a2 Rig B v Uged B g GEd & DI 18 UL BT |
& R S WB | TE 91 e 14 FH 1 F N B TR | ey 14
e 1(1) ®e1 T B 5 Rarere 99 S 81 & W9 b g ar fafy &
IS aiftad wfafed 919 T vereR gRT UfisTa @ Wl ® Ud R
UEHR ERT YearTd & T8 & | Sufem 2 A it 3 N dw o g %
~arfeass gfaurfed a2 9 faf an qeai Feeht ufduread & R arg wRerd
HA B U ARBR R A & g ) DY AMBRIT H= & peran
o gfeRen & fda &= & forg gfdar) @1 ifafa &= & |

3 UPR W ? & 918 gy daa aifcad qedi & MR | g9
2 7 5 qUiTHD FrdT TRFROTHE ANBU B AR & | S, TP
AMBYT &Y A< A 219 A fFar 8 9 gl 3 uAs aifded S ufdare
H R Y § B IMUR W a8 Y =181 911 Afiq dadt aifeasd dARa
(FeRTe) qedl & IR A 11 7 & FETa a2 A 77 1 g 37 g
W%ﬁwﬁﬁmmmﬂwﬁ?mnﬁwﬁ 545 9 gf¥d
f&ar g1

MY UE w144 B AR SR 14 79 1(5) T MR 14 w3
Td 4 & [T Ye A1 Fid 8N fH arg ue Mg & gd ey 10 w2
ZgeR Uithal Wi & iqid fafieg d1E H2F, 3Me¥ 11 T4 12 JAER
ufsban |fed & sfaifd gsciaxy g e qen Wigd faeral &1 R
H AR Td & B AWBUAT B UGIR 9 UTHR—AMDTF B AP aTS
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ge= fAfia & € | are uee fAfifa @ @9 o an 13 Fra—1 g uftea
SR & Il veeR §R UKd fdodl @1 N 3@ avdd R 9
T arg we o ARy B '

qIe Y3 AIATHN Y J THRIHAD 8] 991 8 | TE ®©Y F s
g1 TRy 6 917 WR 59 R 8| I@fous wu | 0¥ ag g e
g1 TR fT U d1e 999 &1 YR Us 981 IR a1 dBfoqsd g 9w
FT UR TR U8 W I 919 | I, F7 GfIar) It F G 69 SR
el o7 Jepfeuds HU W FT YiarE) Bl 9Tl 7 SuR § IR IebH &Y AP
e 9R 6 IR B $HH G GRT 101 ¥ TR 114 9ied iR
H 9T T & | I 916w AT @ 9Hg 39 99 &1 eae /@ 2w |
g # it g8 foran 81 {6 ard) & fadn & 777 01.01.1998 &1 g% | wfardt
B! AR A Y8 Pel T 9l B F 02.01.1998 P! g3 | AT FG B
HaY Jhvv A e & fawg § 9 8 A g ued 990 @ 78} A |
Hife ) & U TR 01 IR BT TT 02 ARG BT g BT U §Y &
a9 W gpRY & 0 WR PIS ONHS IR T ATl el & | 59 GaY A
Y 14 7179 (1) (5) AER ufehan i @ vaTael e ¥ @S Ay

21 S9H PEl T B fF “... and shall there upon proceed to FRAME and
RECORD the issues on which the RIGHT DECISION of the case appears to de-

pend.” AT “...... 9 98 39 faarere! # faxvgen iR siferes a1 @
forg s B e IR # I8 yofia & @ % gewo @1 e fafteea
I R R &xar & 1° sfd arg e W 8 5 w fafeaa R a1
ey ARk Ry )y (avra Afd) & siaia Ry, Scfdar) M
H AT JHROT B 98 TG B ARG B PRY IaRMGBRI A gRad
FHIFRAT &1 O aTg UeH fae I A1fed | 3o Ry, Sanifa R srfefram
1956 &I 18 T 1956 ¥ AN 3l | T4 H Fgd B Hal ) G 18 I
B S AT 17 I P! T AqYd g3 39 [Avg R R 8 1 9 e 39
e o1 g8° s Iad @1 g fha e @1 g8

% U¥ qR—IR I8 YO 9l & [ va uefy gaxel | ar ged
9 TRy A1 A 99 1 e 14 I 1(6) § W Ui A bEl & B
YT W JE et 981 & Taf ufaard) ¥ #r8 uforen 7 @) 8| AfFA
gad g8 o T8 & fF a8 uwE E- g vl A ey fag =@
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I | 39 e # I Al BT Ioord AT S AHA1 © | AEAAA oG
IAa 1962 A.va. 5. &9 3. 269 AN TRUNE fAvg Aidica T
1. 3TR. 1977 &5 182 T o greia ®l fgdid g=id gr1 gere fean
T 8 9 HE & & U uelg Fotg 3§ Rmrerd adl &1 ae @i #R Gl
2 AU TR P qd A& Pl FUG PR D) HEIDA| TEI £ | §9 FaY A
= gat (v &1 SM @) G9ae1 /) 98 & O @ 8 | dfed gd
HTTPT AT AT 20 F177 4 (2) B IR AHE FAT THL 8 | SFH BEl
2 & 3 =Tl & (ergars T A A=) [l & #Je & |féra
2, JaErd v (areiy i) ok ¢4 R & aR sifde 8 |
i frareiy g afk =marea &1 fFofa & 9y 4 FeiRa s @ folg
S & 9 R A 9 B U Uy Fieg URH B P d drel Pl qaqrdl S
& el 4 g1 faaroiy fdg 8 9 =g o) A 6 gar &1 el
3TfeYd HRe B | IR # I Bl faaroiy fig uRy § 7 qar g ol
P I TAI §RI M € 79 9 o (gl @1 FuiRd &) ardt &
favg o= < Rl e @ Rigia @ fvg 8F @ Twa &9 781 8 | 31
S a1 78 & waan & 5 ffdy ga=oil § qen 9o geRon § el yfaara
TS Uefg 81 g8t W sraumd ueH (Rarefig uee) saed & a9 =rgaed
Td TP I B |

781 59 A 31 AR § THa & @ Shid B b e 14 Frm
2 & I Bad ]1 Jga1 W & URMS arg yee fAffa fey o wad 2|
% U9 SF1OGR & 999 § a1 g7 ueA faddl IfY g=1 g arg aoi4
fepan T &1 | srfa e @ Hifds efEer vd e 7 | 1 ()
@ AN IS BT qoi= MY 14 477 2 (2) B U a1 I &FN fF “Bad
fRfY fararere @ amuR” s onanissueoflawonlyY@Eﬁlmg?:ﬁ%@?fi
7% fafd |aeh gew1 vd Y vd 27 weeft wgaa oo W 318 A a8 9
IRMWE ac g & wu H [t 781 & (RS den qea 99 g &
B & 39 I U g I Siefel -3, W3 S 1997 BI 37 ) |
GO w9 A el S Gl 2 P el W AIP! UF IJSTHR BT W Fled
fofteg &% 81 9 aoavard 318 9] U RS arg yed FuiRa &
&1 a1 1 B g 2 | $UAT QIMALIMR. 1980 gl 121 Td T3 IAR.
1979 WeuRw 153 (U1 §3) & A ATABT BN |

are g Affa &= Sa1 & S a Fen drere areh ara & R
& =g It B FeR-gE, YR FET, Ufew anfe den J F&fed
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T Bt B | are wee R W BN yebwl ¥ e, fFrefe wer 48
3T g ¥e vg guTagel Fofa <A e 86 | sita I} smud are el
FEHAAED BT | IS 14 99 5 FaeR wikan |k 9 99feg favg w®
gmﬁé@mwmammm%wmwﬁmm
fRIpd g TRy |

s # Wi aiferd wu N FE TP g T8 N & 7 AR §
D13 fdora ey § g B A1 A8 39 vy ) &g f a5y 78 a9
219 A= gId 7. 9. Seg T B € A1k QA Ug of | I g § ¢
1. 1981 (41T-1) R.AL 249 Frerpwn fAeg AT
2. 1979 (1) fa.7. 316 WrEMgGeTTy favg rEvaH
3. 1981 (MT1-1) fa. 7. 268 Ieqr .alP¥g Fa<icel

4 1a arew Rifda # w145 (T9) & W ol § 98 91d FEY -
T R _

39 oG ERT I8 WA O XFAT B &1 HEw FASH Bl YA B |
T8 N 9N & {6 <R Bl A S 918 9eH W WU A &9 & A1 99
S AR S T Ry € @ gorrd e & fog du o f 21 3 =@
# qul 98 8 | aa faa @ S A fERi & 1y uem w5 @ forg fawy
P IRATEA A © | AT ATLIDRAT FTAR IR gRae= f FR Fad &
I 3% S N B Fha | RidT &1 9 9B (A 8 | A By
S B HATH fbar 8 | I8 9l A &1 & forg s Hiet it
&l & 3Ifig 9= gRaR & forg =AaH maead <Tat ) @ fh=i A
% gid &1 9 MR B | T B A U 9 foufdrii guw | @ B |

T T A Jel G BN fF B1g N ag we MuiRa sxa w5
v A ford & a8 e yea § GaRes,/AeRTas At awar € v
FRA B R [ A e Y arg |qEsy AL el {6 =rarery 7 /@
Y Faral €1 F8 d9 3R N Srer gl & 9T § 6 99 9 g
P TR Ep | FTE DI B | ST R®T 1S BT 1€ A H AL 8 | 3H A1
T3 P MY T AHRIAS AT H AR ® FoRTHS Afa H |
Aoty forgm arel W € SAsE A & U1 & | 9UHd: a1 e did |
g4 S =1 91 3a® H 87 frepy Marea 99y g8 fodd fe aRoma:
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%ﬁﬁa%mm%%aﬁmmmﬁﬁ%/wmmmm
21

Aot # zren w9 (7) vIsg B TTo &1 YT 81 9 S W W (T8
RITTY) TTes FANT & A SaTeT dEaR Sfad 8rn | (7) @ e ) BH Bt
7 718 3rga BT 5 § (7) 711 sifig =marera & Rt 3k 4 89 @18 91d
B8 TE & | § 1 AT BT hadd Uh Afhad Wadb Yo SR A
€ 9 T B FE o I & AR §RT He1 o &7 © | VA H1&a=1 SAegd
B | &9 379 I8 31Hd el fb =R & Uit g9R1 fobern a1 Tk
IR B
. &9 3my +f HU 39 gfedr | I @ Wew 9vd & fb Bl g
¥, g T 9, ¥e Tl |, YaH el |fed o Sasm a1 fhaciafaygea
@ qui B |

4RI 3 YR ey A am 1872

“dem” | MU B 3R IS AT I B o~ ,

1- U IS I3, RGN Y rawRq U1 RGN B Heu S 3 g Ay T

2,

2- ®13 AEfad g9, e 99 e aafaa & 8

“faarere deg” @ a8 iR SU Ifaita el § —

v @1g o d2a R el @ A, A o Tl B I A fedl W
AfeR, <ifia a1 fFataar &, R & g @ T | gre= @
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STAR-FIRMAMENT

IMPOSING OF CONDITIONS :
SECTIONS 436-437-438-439 CR.P.C.

M.CR.C.NO. 6469/97
MURALIDHAR VS. STATE

The order was delivered by Hon'ble Shri Justice Dipak Misra (Jabalpur
Bench). Dtd. 03-12-97

The accused applicant was being prosecuted by the police under ditfer-
ent sections in addition to section 307 of the |.P.C. The accused was admitted
to bail and while doing so the court imﬁosed certain conditions, namely, the
petitioners would not tamper with the witnesses; would appear personally in
court on each date of hearing; and would not pick up quarrel with the inform-
ant. Apart form these conditions, it was also stipulated in the order that if any
further case is registered-against the petitioners the order granting bail would
automatically stand cancelled and they would be taken to custody as if there
has been cancellation of the order enlarging them on bail as contemplated
under Section 439 (2) of the Code of Criminal Procedure.

The High Court referred to the provisions of the Section 439 of the Cr.P.C:
and found that :

“It is quite clear that conditions can be imposed under certain circum-
stance with definite purpose. Conditions can be imposed to secure the
attendance of the accused who has been granted bail and to ensure that
such person who has been set at liberty by the order of the court does not
abuse the same by indulging in similar type of offence. The court also can
impose certain other reasonable conditions if the interest of justice so
warrants. While the power has been conferred on the Court to impose
conditions while enlarging the accused on bail, the court has to keep
itself alive to the proposition that a balance has to be maintained between
the personal liberty of the accused and his availability for the purpose of
" investigation and trial. ”

“Impositions of conditions while granting bail can have many facets, A
condition can be unreasonable and smack of arbitrariness. It may, in a
given situation, totally tilt the balance in favour of the prosecution. In
certain other situation, imposition of a condition can be absolutely harsh
.and tantamount to refusing the bail as it would be extremely difficult on
the part of the accused to comply with the same.”

“The court has the jurisdiction to impose conditions but while doing so the
court has to see that the conditions must have nexus with the investiga-
tion or they are intended to prevent a recurrence of the same offences.
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Conditions must have sanction of law as well as reasonableness. A con-
dition cannot be presumptuous and speculative.”

“In the case at hand, the heart of the matter is whether stipulation of the
condition as has been stated earlier has the sanction of law. Imposition of”
a condition or a stipulation having a futuristic spectrum has to flow from
the provisions enshrined in the Code and must reflect prudent exercise of
judicial discretion. As stated earlier, the learned Additional Sessions Judge
has made the stipulation/condition inherent in the order which engulfs the
process of cancellation of bail by a deeming of bail operates in a different
and distinguishable sphere. An order granting bail becomes vulnerable
and incurs the liability of cancellation if it is granted improperly and inju-
diciously or there are overwhelming supervening circumstances which
warrants the cancellation of the order.”

“Factors are taken into consideration while directing cancellation of bail
and it is not cancelled in a mechanical manner. There has to be applica-
tion of mind and consideration of all relevant circumstances. Infact, it is
the result of an independent proceeding having different parameters.”

“Before cancellation of bail granted in favour of an accused it is abso-
lutely essential that the accused should be afforded an opportunity of
hearing. A privilege conferred cannot be taken away without hearing. If by
a mere registration of crime, it would entail a consequence of cancellation
of bail, it would be the epitome of violation of natural justice and embodi-
ment of unreasonableness.”

O1 R.3 B AND 06.R4A M.P AMENDMENT
1992 JLJ 178 = 1992 MPLJ. 292
UMASHANKAR SHARMA VS. MANGAL SINGH

Counsel are heard on appellant's application dated 17.12.91 purporting
to be under O. 1, R. 3B inserted in the Code of Civil Procedure, 1908, by
a Madhya Pradesh Amendment Act.

The suit was with the heading “Suit for declaration of title and possession
of land.” in the relief clause the first relief was: “Delivery of possession of
agricultural land.” At paragraph 2 ef the instant application it has been
averred that the appellant does not have any agricultural land except the
lands in dispute and that no ceiling case is pending in respect of his lands
and that the appellant has no information of any such proceedings. Order
1, R. 3B runs as follows :

“3B. Conditions for entertainment of suits. -(1) No suit or proceeding for-

(a) declaration of title or any right over any agricultural land, with or
without any other relief; or

(b) specific performance of any contract for transfer of any agricultural
land with or without any other relief,
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Shall be entertained by any Court unless the plaintiff or applicant, as
the case may be, knowing or having reason to believe that a return
under section 9 of the Madhya Pradesh Ceiling on Agricultural Hold-
ing Act, 1960 (No. 20 of 1960) in relation to land aforesaid has been
or is required to be filed by him or by any other person before compe-
tent authority appointed under that Act, has impleaded the State of
Madhya Pradesh as one of the defendants or non-applicants,-as the
case may be, to such suit or proceeding.

(2) No Court shall proceed with pending suit or proceeding referred to
in sub-rule (1) unless, as soon as may be, the State Government is so
impleaded as a defendant or non-applicant.

Explanation- The express “suit or proceeding” used in this sub-rule
shall include appeal, reference or revision, but shall not include any proceed-
ing for or connected with execution of any decree or final order passed in such
suit or proceeding.”

3. In the instant case clause (a) of sub-rule (1) of Rule 3B is fulfilled. How-
ever, the averment in paragraph 2 of the application does not bring the
case under the following provisions of clause (b) of sub-rule (1) of R. 3B :
e Unless the plaintiff or applicant, as the may be, knowing or having
reason to believe that a return under section 9 of the Madhya Pradesh
Ceiling on Agricultural Holdings Act, 1960, in relation to land aforesaid
has been or is required to be filed by him or by any other person before
competent authority appointed under that Act.”

4. Shri Chaturvedi says that on his part he too does not have any material on
the lines referred to in clause (b).

5. In the result, the application under O. 1, R. 3B C.P.C. is not tenable and is
not at all necessary in this case. The application is dismissed.

®
CRIMINAL TRIAL

(1997) 8 SCC 732
KALPNATH RAI VS. STATE AND 9-OTHER CASES

Criminal Procedure Code, 1973- S. 465 - Error or irregularity in a sanc-
tion for prosecution. Held, prosecution not vitiated unless a failure of justice
has been occasioned thereby. Merely because the defence raised this objec-
tion at the earliest opportunity not sufficient to vitiate the trial. Position under
old Code compared. Criminal Procedure Code, 1898, S. 537.

In the corresponding provision under the old Code, 1898 the words “or
any error or irregularity in any sanction for the prosecution” were absent.
Legal position under the old Code, as settled by the decisions of various
courts, was that any defect in sanction was not curable and hence the pros-
ecution itself would have been void. :

Parliament advisedly incorporated the word “any error or irregularity in
any sanction for the prosecution” in Section 465 of the present Code as they
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wanted to prevent failure of prosecution on the mere ground of any error or
irregularity in the sanction for prosecutions. An error or irregularity in a sanc-
tion may, nevertheless, vitiate the prosecution only if such error irregularity
has occasioned failure of justice.

Sub-section (2) of Section 465 of the Code is not a carte blanche for
rendering all trials vitiated on the ground of the irregularity of sanction if objec-
tion thereto was raised at the first instance itself. The sub-section only says
that “the court shall have regard to the fact” that objection has been raised at
the earlier stage in the proceedings. It is only one of the considerations to be
weighed but it does not mean that if objection was raised at the earlier stage,
for that very reason the irregularity in the sanction would spoil the prosecution
and transmute the proceedings into a void trial.

. EVIDENCE ACT; SECTION 30 : Conression of accused. When can be
used against co-accused. Conditions to be satisfied. Such a confession can-
not be used as substantive evidence. It has only corroborative value.

Confessions which are admissible under the Evidence Act could be
used as against a co-accused only satisfaction of certain conditions. The first
condition is that there should be a confession i.e. inculpatory statement. Any
exculpatory admission is not usable for any purpose whatsoever as against a
co-accused should necessarily have been tried jointly for the same offence. In
other words, if the co-accused is tried for some other offence, though in the
same trial, the confession made by one is not usable against the co-accused.
The third condition is that the confession made by one accused should affect
him as well as the co-accused. In other words, if the confessor absolves him-
self from the offence but only involves the co-accused in the crime, while
making the confession, such a confession cannot be used against the co-
accused.

Even if no conditions are satisfied the use of a confession as against a
c6-accused is only for a very limited purpose i.e. the same can be taken into
consideration as against such other person. It is now well settled that under
Section 30 of the Evidence Act the confession made by one accused is not
substantive evidence against a co-accused. It has only a corroborative value.

EVIDENCE ACT; SECTION 114 ILL. (g) - NON-PRODUCTION OF DAILY
DIARY EFFECT OF : No doubt daily diary is a document which is in constant
use in police station. But no prosecution is expected to produce such diaries
as a matter of course in every prosecution case for supporting the police
version. If such diaries are to be produced by prosecution as a matter of
cr .se in every case, the function of the police station would be greatly im-
paired. It is neither desirable nor feasible for the prosecution to produce such
diaries in all cases. Of course, it is open to the defence to the move the court
for getting down such diaries if the defence wants to make use of it.
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SECTION 313 CR.P.C.; EXAMINATION OF ACCUSED : Section 313 of
the Code is intended to afford opportunity to an accused “to explain any cir-
cumstance appearing in the evidence against him”. It is trite that an accused
cannot be confronted during such questioning with any circumstance which is
not in evidence. Section 313 of the Code is not intended to be used as an
interrogation. No trial court can pick out any paper or document from outside
the evidence and abruptly slap it on the accused and corner him for giving an
answer favourable or unfavourable.

SECTION 100 (4) CR.P.C.; CRIMINAL TRIAL : There can be no legal
proposition that evidence of police officers, unless supported by independent
witnesses, is unworthy of acceptance. Non-examination of independent wit-
ness or even presence of such witness during police raid would cast an added
duty on the court to adopt greater care while scrutinising the evidence of the
police officers. If the evidence of the police officer is found acceptable it would
be an erroneous proposition that the court must reject the prosecution version
solely on the ground that no independent witness was examined.

ARMS ACT, 1959 SECTIONS 25 AND 4 : Notification prohibiting pos-
session of a knife having length of 7.62 cm. and a width of 7.2 cm. Accused
found in possession of a knife having a length of 9.2". No averment in the
charge that he possessed a knife of the description specified in the notifica-
tion. Nor was there any indication’in the document evidencing seizure of knife
regarding its width. Held, accused is entitled to acquittal.

NOTIFICATION

1997 (2) MPLJ

Code of Criminal Procedure (2 of 1974), S. 11(3) read with S.32 Civil
Judge on probation to have powers of Judicial Magistrate, Second Class :
In exercise of the powers conferred by sub-section (3) of Section -11 read
with section 32 of the Code of Criminal Procedure 1973 (Act No 2 of 1974),
the High Court is pleased to direct that a person appointed as Civil Judge
temporarily or on probation, shall stand invested with the powers of Judicial
Magistrate of Second Class.

(Notification dated 22-09-1997, published in M.P. Government Gazette
dated 31-10-1997, Part |, page 1887.)

OPINIONS AND VIEWS EXPRESSED IN THE MAGAZINE ARE OF THE
. WRITERS OF THE ARTICLES AND NOT-BINDING ON THE INSTITUTION
AND FOR JUDICIAL PROCEEDING.
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