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ON THE SQUARE

LEGAL PROFESSION IN NEXT MILLENNIUM

(Speech delivered on LAW DAY, 26th November, 2000
in M.P. High Court Bar Association, Jabalpur)

JUSTICE R.C. LAHOTI
Judge, Supreme Court of India

CONSTITUTION- FEW NOTABLE FACTS

We have assembled here to commemorate and celebrate the LAW DAY, the 51st
anniversary of the conceptualisation of a great document, that is, the Constitution of India.
It is an appropriate occasion to remember and pay homage to the great architects of this
great document. Carving, creating and shaping of the Constitution- a stupendous task
Indeed- was entrusted to a galaxy of celebrities and eminent experts : Dr. B. R. Ambedkar,
Alladi Krishnaswamy lyer, Dr. K.M. Munshi, N. Gopalaswamy lyengar, B.L. Mitter, D.P.
Khaitan, Muhammed Saadulla, N. Madhava Rao, T.T. Krishnamachari and a host of other
outstanding personalities. The draft was prepared by Sir B.N. Rau on the basis of which
the committee worked.

The draft Constitution was published in January 1948. The people were given eight
months to discuss it and give their suggestions. On November 4, 1948, the general dis-
cussion began in the Constituent Assembly and continued till November 9. Between No-
vember 15, 1948 and October 17, 1949, the draft was thoroughly discussed clause by
clause. As many as 7,635 amendments were proposed and 2,473 were actually discussed.
The draft was given a third reading from November 14 to 26, 1949. The Constitution was
adopted on November 26, 1949 and it was signed by Dr. Rejendra Prasad as the Chair-
man of the Constituent Assembly. In all there were 11 sessions. The Assembly sat for two
years, 11 months and 18 days. The consideration of the draft Constitution took 114 days
and the Constitution came into force on January 26, 1950.

In the famous Fundamental Rights case (Kehsavananda Bharati vs. the State of
Kerala), the Supreme Court observed : “The Constitution is unique, apart from being the
longest in the world. It is meant for the second largest population with a diverse people
speaking different languages and professing varying relligions. It was chiseld and shaped
by great political leaders and legal luminaries, most of whom had taken an active part in
the struggle for freedom from the British yoke and who knew what domination of a foreign
rule meant in the way of deprivation of the basic freedoms and from the point of view of the
exploitation of the millions of Indians. The Constitution is an organic document which must
grow and it must take stock of the vast-socio-economic problems, particularly of improving
the lot of the common man consistent with his dignity and unit of the nation.

“The Constitution being supreme, all the organs and bodies owe their existence to it.
None can claim superiority over the .other and each of them has to function within the four
corners of the constitutional provisions. All the functionaries take the oath of allegiance to
the Constitution and derive their authority and jurisdiction from its provisions. The Consti-
tution has entrusted to the judicature the task of construing the provisions of the Constitu-
tion and of safeguarding the fundamental rights.
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Dr. Ambedkar sounded a note a caution on 25" November, 1949- “will history repeat
itself? It is this thought which fills me with anxiety. This anxiety is deepened by the realisa-
tion of the fact that in addition to our old enemies in the form of caste and creeds, we are
going to have many political parties with diverse and opposing political creeds. Will Indi-
ans place the country above their creed or will they place the creed above the country? |
do not know. But this much is certain that if the parties place creed above the country, our
independence will be put in jeopardy a second time..."

Dr. Rajendra Prasad who was the Chairman of the Constituent Assembly, and was
the last speakar in that august body, had said : “Whatever the Constitution may or may not
provide, the welfare of the country will depend upon the way in which the country is admin-
istered. That will depend upon the men who administer it. It is a trite saying that a country
can have only the government it deserves”.

“Our Constitution has provisions in it which appear to some to be objectionable from
one point of view or another. We must admit that the defects are inherent in the situation
and the people at large. If the people who are elected are capable and men of character
and Integrity, they would be able to make the best even of a defective Constitution. If they
are lacking in these, the Constitution cannot help the country. After all, a Constitution like
a machine is a lifeless thing. It acquires life because of men who control it and operate it,
and India needs today nothing more than a set of honest men who will have the interest of
the conuntry before them. There is fissiparous tendency arising out of various eiements in
our life. We have communal differences, caste differences, language differences, provin-
cial differences and so forth. It requires men of strong character, men of vision, men who
will not sacrifice the interest of the country at large, for the sake of smaller groups and
areas and who rise above the prejudices which are born of these differences”.

JUDICIARY UNDER THE CONSTITUTION

The Constitution of India has assigned a place of distinction to the judiciary. The
judiciary is the sentinel of democracy, rule of law and fundamental rights. It has to safe-
guard the supremacy of the constitution and to serve ‘We The People’. While Parliament
writes the letter of law, the judiciary tells what the letters mean. Judiciary also enforces the
rule of law. Justice Untwalla has compared the judiciary to “a watching tower above all the
big structures of the other limbs of the State” from which it keeps a watch like a sentinel on
the function of the other limbs of the State as to whether they are working in accordance
with the law and the Constitution, the Constitution being supreme. (India Vs. Sankalchand
Himatlal Sheth, AIR 1977 SC 2328). The faithful allegiance of the judiciary, as an institu-
tion, to the Constitution has earned it faith of the people and a place of pre-eminence over
the other two political branches of Government, viz., the leglislature and the executive.
T.R. Andhyarujina, senior advocate and Advocate General of Maharashtra has gone on to
say in his booklet on ‘Judicial Activism’- “In no other country in the World has the judiciary
assumed such ascendancy as in India”. He quotes Chief Justice Pathak saying “the range
of judicial review recognised in the superior judiciary of India is perhaps the widest of
most extensive known in the world of law”. He goes on to add that the Indian Supreme
Court is today the most powerful of all apex courts in the World. There is no sarcasm in it.
It is a statement of fact, if not a under-statement.
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Judiciary is a part and parcel of legal profession. Judges are products of the Bar. An
independent and enlightened judiciary cannot be thought of without an independent and
enlightened Bar. The Law Day is an appropriate occasion for introspection by legal profes-
sion. Are we discharging our duties which the Constitution contemplates being discharged
by the men of law? Have we come up to the expectations of the founding fathers of the
Constitution and the builders of democracy, i.e. India?

LEGAL PROFESSION IN GENERAL

The legal system is acquiring notoriety for its delay. Mahatma Gandhi said “Law has
become the luxury of the rich and joy of the gambler”. Recently Shri K.R. Narayanan, the
President of India, remarked “The Law Courts should not remain a casino where so much
depends on the throw of a dice, even if it can’t be transformed into a cathedral”. Dr. A.S.
Anand, the Chief Justice of India, has observed “Without access to unpolluted, expedi-
tious and inexpensive justice the people instead of taking recourse to the law, may be
tempted to take the law into their own hands”. These observations remind us of our duty
and impel us to indulge into introspection for the purpose of finding out wherefrom we had
started, where do we stand and what the next millennium has in its store for us. What will
be the profile of the legal profession in the times to come.

The law, is a living embodiment of fundamentals of ethics morality and everything
that is good. The legal profession is a vast reservoir of wisdom, strength and courage. The
lawyers are the torch bearers. Justice Krishna lyer has said that the vital role of the law-
yers depends upon his probity and professional life-style. The central function of the legal
profession is to promote the administration of justice. As monopoly to legal profession has
been statutorily granted by the nation, it obligates the lawyer to observe scrupulously
those norms which make him worthy of confidence of community in him as a vehicle of
social justice. “Law is no trade, briefs no merchandise”. (The Bar Council of Maharashtra
Vs. M.V. Dabholkar AIR 1976 SC 242). :

It has been very aptly said, there is no royal road to success in advocacy. No book
can teach the art of advocacy. It can be learnt only in the hard school of life. A single
quality of head or heart does not make an advocate, it is the entirety of personality which
counts. Justice P.B. Mukhariji said, the advocate is a totality of diverse capacities whose
individual enumeration never explains the finished product. No one makes a good advo-
cate who only reads the law. A great advocate requires to know a good deal of human life
and its accessories. Emergencies in court should never find an advocate wanting. A well-
equipped mind and a well-informed intellect are great assets for an advocate. A lawyer
has a subtle sense of humour. To succeed in profession he is to possess a humour which
will make him laugh at his own inadequacies, a humour which can ward off the Judge’s
anger, a humour which forgives his opponent, and above all a humour when he sees his
client making a mess of his facts in the witness box. An advocate will have to learn that no
situation is desperate enough and there is always a miracle waiting to happen to rescue
him from what otherwise might appear an impossible situation. The miracle may not hap-
pen but what is indeed in the advocate is the expectant attitude and the buoyant personal-
ity. To achieve such a life Lord Eldon advised the advocate, “ to work like a horse and live
like a hermit”. (See-Introduction to Advocacy And Cross- Examination by Sarkar)
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Lord Justice Scarman said experience, character and mature talent are the winning
combination of a lawyer.

K.L. Gauba in Battles At The Bar states, the Courts frequently refers to lawyers as
their ‘officers’. He beautifully brings out the resemblances between the lawyer and the
soldier. It is amusing to learn the comparison. He says- the lawyers and the soldiers both
are considered mercenaries; they fight for purposes and causes not their own. The suc-
cess makes them feel happy. Courage, risk and boldness are their traits. A soldier too old
to fight is often promoted a General or a Field Marshal; a lawyer getting too old to argue
may be elevated a judge. Both should be armed with the latest weapons in their armoury.

With these introductory remarks | come to the subject-the Latest in the Legal Profes-
sion wherein | Include the practising lawyers and the Judges both.

LAW IN NEXT MILLENNIUM

Standing at the junction of the two millenniums it would be very interesting to note
the imminent changes in the law as profession which are visible perceptible. The winds of
change are already blowing. | would like to share my perception of law as a profession in
the next millennium under two heads : one, the content of the lawyers’ profession and two,
the methodology.

CONTENT OF THE LAW AS PROFESSION

The traditional lawyer stands uprooted. There used to be civil and criminal lawyers or
the trial and the appellate lawyers. This branding is vanishing. The changes in the delivery
of legal services are not to be confined to right of audience merely; they encompass iegal
education, the problems posed for legal resolutions and the organisation of Court hear-
ings. There are employed and selfemployed lawyers; there are advocates and non-advo-
cates; we have general practitioners and specialists. There are lawyers engaged in draft-
ing work only, there are consultants and there are assisting advocates confined to table
work only. None of these appear in courts. They need not learn the arts of oratory, persua-
sion, court craft and manners pleasing to Judge which need to be found only in the argu-
ing counsel or the counsel engaged for examining or cross examining witnesses. The
mode of practice would determine the learning and training which a legal practitioner should
undergo.

The recent decades have witnessed introduction of hitherto unknown controversies
being posed by legal brains for judicial resolution and the Judges enlarging their jurisdic-
tional net touching new vistas. The Supreme Court of India could legitimately feel proud of
innovating such jurisprudential concepts as have set an example before the adjudicatory
fora of the world. Basic structure theory of constitution which has put a few provisions of
the Constitution beyond the scope of amendment even by the Parliament- the supieme
creator of the law, awarding compensation in exercise of writ jurisdiction to the victims for
violation of their fundamental rights, bidding good-bye to the principle of locus standi for
seeking relief to person or class of persons who cannot plead their own cause, letter
petitions and public interest litigations are a few examples.

Environment, Pollution, Re-habilitation of industries, Admissions in Schools and
Colleges and so on are some disputes entertained by Courts, decisions wherein attract
criticism of judiciary entering into forbidden areas of political and policy decisions. But no
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look at the mind-boggling exercises and law suits which the courts are inviting unto them-
selves and undertaking resolution with pleasure :-

1.  Sustainable development- enforcement of rights of a future generation whicn is yet to
come in existence as against the present day generation.

2. Right of a newly born baby to mother’s milk.

3. Renting out of the womb by mother and disputes as to paternity, motherhood, guardi-
anship and custody of the baby born or yet to be delivered.

4. Human cloning and intricate questions as to privacy, secrecy, copyright and fraud
related therewith.

5. Defining a document, for example, a print out of a message received on computer
which is neither written nor typed nor signed nor thumb marked-can it be called a
document and the problems of proof related therewith.

6. Intellectual property and software if can be called ‘goods’. The human intellect con-
verted into a software if sent across the borders or exchanged for value would it be
“goods” in the sense known to the law of the day so as to be liable to customs duty or
sales tax. : .

7.  Theft of time- For example | purchased 100 hours’ time on internet, A hacker breaks
into my system and learns the password so as to utilise for himself the time pur-
chased by me. Does he commit the offence of theft, as defined by the penal law of
the day, which speaks of theft of property. Whether time is a property?

Variety of such subjects pose an exciting challenge to the wits and talent of the
profession. ‘

THE METHODOLOGY OF LAW

This century has witnessed the traditional jurisdiction of the courts being diverted to
other channels. To relieve the courts of evermounting burden of arrears, several tribunals
have been constituted. Alternate Dispute Resolution Systems such as arbitration, concili-
ation and mediation have gained momentum. Lok Adalats and legal literacy movements
have earned statutory recognition. These are new fora available to profession. Still the
basic methodology remains the same. The parties to the dispute must submit to the juris-
diction, come together, for dialogue or debate on dates of hearing and be in physical vicin-
ity of their lawyers. Shortly, this methodology is going to be a matter of yesterday.

Advancements in the field of science and technology have enabled us to contem-
plate wireless communications and controls, paperless offices and bookless libraries. It is
interesting to read a fascinating book- LAW IN A DIGITAL WORLD- written by M. Ethan
Katsh, Professor of Legal Studies, University of Massachusetts, Amherst, New York (Pub-
lished by Oxford University Press) and a writeup of the book by Professor Eugene Volokh,
Acting Professor, UCLA Law School (published in Stanford Law Review Vol. 47, pp. 1375-
1403). Let me share with you briefly what these professors have to say. The book tells that
computer networking will greatly change law and the legal system. Video commuting will
make it easier for lawyers to work from home; video will push courts to rely less on in-
person appearances; and the new technologies will become valuable tools for occupa-
tional “networking”.
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Computers, and specially comupter networking, will change the law. They would not
just affect some particular legal doctrines (copyrightability of computer software, the “com-
munity standards” test in obscenity, or what have you). They will change the way lawyers
think, the place of lawyers in society, the relationship of lawyers to clients, and many other
things we would not normally expect computers to change. Computers and computer net-
working will foster new inter-personal and institutional relationships and will inevitably
change the nature and role of law and legal practise. They will threaten many of the beliefs
we have about information and about law.

In 1940s the main function of the computers was computing, i.e., fast and reliable
arithmetics. Soon computers took up data processing and storing it, editing it, formatting
it, and combining it with other data. In 1970s personal computers brought with them word
processing and keeping personal records and also games to play. The recent spurt in
computers is communications. Computers are now the easiest, less expensive way to
send and receive messages and to store knowledge and wisdom. Almost all the lawyers
are aware of SCC-on-Line JT-on-Line, Lexis, Westlaw and similar On-Line services. Upto
three months before Mr. Surendra Malik was marketing a floppy disk containing the entire
law laid down by the Supreme Court from 1950 upto date with a promise that every year
the floppy will be replaced by a new floppy with updated data. Three months before he has
floated his own internet networking and the subscriber of SCC-on-Line can himself
download the requisite data on his own computer and update the data already available
with him. The ever-increasing power of computers has let people build things which they
could never have thought of building before, Lawyering is, in a sense, data processing. It
is only doubtful today if data processing of the sort that computer can- would prove to be
smarter and thereby root out the lawyers. Computers and lawyers are not competitors-
they are friends- rather the same. Just see: The lawyer in the library is transferring data
from the books into his head and on to his memories. Computers are only changing this
process. Lawyer in the office communicates with clients and in the court communicates to
the Judge and Jury; computers and video technology can more effectively make such
communications. The lawyer at the cocktail party is “networking” with other lawyers and
building links to prospective customers the computer network can be used in a similar
and more powerful way.

Look at the uncomparable advantages which the computer provides. The implica-
tions which the growth of computer networking is going to have on law practice and day-
to-day working of a lawyer are very many :-

1. Access to legal materials- Physical location of the source of knowledge*has lost its
significance. It does not matter where you are or where the information you seek is
physically stored. You can have the data come straight onto your laptop or desktop.
The case law, statutes, regulations and general artlcles are all available on-line. They
are easier to read and much less expensive.

2. Access to law by laypeople- Efforts at large scale marketing of the information
available on networking and user-friendly software would reduce the dependence of
lay people on lawyers. Non-lawyers would easily find and understand the information
they need. The lawyers need not be disheartened. Access to legal material is not
necessarily access to legal answers. Resolution of special legal problems would not
allow replacement of lawyer’s brains by computers.
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Reliability of information- Competition in the field would permit wise lawyers clas-
sifying and rating sources of information available on internet by reference to their
reliability and credibility. The sources which provide information of questionable reli-
ability are bound to be discarded and eliminated.

Interactive contracts- Computer networks can make possible a new kind ‘of con-
tract- an “interactive and dynamic” contract- that produces, creates and incorporates
information provided by the parties as the contract is performed. This evolving con-
tract reflects “ a different set of expectations about how to structure transactions and
even how to deal with conflict”. New information gathering systems enable comput-
ers understanding the changing needs of the parties and encourage contractual modi-
fications.

Lawyers’ attitude- The emergence of “digital lawyers” is writ large. ‘Digital lawyers’
means- the lawyers who understand the value of information in an environment where
new tools for processing and communicating information make adding value to infor-
mation and using information to develop new relationship the central concern of the
economic system. These lawyers will be more sensitive than today’s lawyers to the
clients’ broadeer informational needs. They will be more able and inclined to share
information with other lawyers. The focus of competition in profession would shift
from ‘availability of information’ to ‘promptness in supplying reliable information’. Video
conferencing would enable more lawyers than one electronically meeting to discuss
legal questions and finding out the best answers and resolutions. Electronic bulletin
known as ‘Counsel Connet’ set up by publishers of American Lawyer and by LEXIS
people and based on the theory that lawyers profit from sharing information, offers a
data base of materials such as briefs, forms and summaries of the law, that lawyers
created for their own purposes, but are willing to share with other lawyers. Instead of
gathering dust in filing cabinets these documents become available for others to use.

Visual Communication : The shift from paper to electronic text- As more text
become easily available on line, lawyers would shift from printing to electronic text.
The law library and documents would hardly occupy any space. The information con-
tained in about 25 volumes of SC Digest occupying one full cabinet is now contained
in a floppy disc 3 mm thick and occupying hardly 6” space on table. Electronic text is
more portable and easier for several people to access at a time. Documents and
reading material need not necessarily be read in office or at home; it can be read on
airplape or court room. It is much easier to search. Change in reading habit would
also change how we write.

Hypertext : Electronic text permits more flexibility of access than was possible with
print. The principle of hypertext is that each electronic document should include not
only text but also pointers to other related items. As you read the text and find your-
self interested in the related materials, you can click on them with your mouse or tab
on key board and instantly retrieve the related documents on your screen. You can
then explore yet other materials that are pointed to by the retrieved document. Hav-
ing done the exploring you can easily return to where you began. Yet another advan-
tage of hypertext is that the user becomes a director or a creator, a driver or a navi-
gator, perhaps even an author and not merely recipient of an author's message.
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Hypertext will simplify jumping through treaties, cases, statutes and other legal docu-
ments. it will include more accessible cross references and it will make it easier to
follow them from one document to another from treatise into a case and from a case

into statutes. Lawyers will thus save time that would otherwise be spent pulling vol-
umes.

Video phones : Video phones have arrived. Computer networks concur distances;
video conferencing adds to the effect. Video phones would enable lawyers talk face
to face with their colleagues and clients even from a distance. Needless wastage of
time on travelling and commuting would be avoided. Working hours of persons more
than one supposed to work in consultation, need not colnide and they need also not
work together.

Video phones raises the possibility of video court proceedings. The Judge and the
two contesting counsel in a case may sit at three different places and yet the court
may go on. For deposing at a trial the witness need not necessarily come to the
court; he may continue to be at his home or a fourth place and yet the examination
and cross-examination of the withess may proceed.

Computers would permit electronic filing of petitions and applications in the courts.
The advantage to the legal fraternity would be-improving the quality of life by effec-

tive management of time and saving upon wasteful expenditure of time and energy. How-
ever, there are certain disadvantages which | must mention :-

5

The magnetic effect of personalities may be lost. The giant size or cross-eyed law-
yers may not bully the witnesses and browbeat the Judge. The possibility of winning
over a witness- a sure shot device for earning an acquittal- may be lost for good.

The big clients cannot be over-billed. Excuses for billing the clients for more time
than really consumed would not be available. | am reminded of an anecdote.

A Lawyer died and arrived at the pearly gates. There were thousands of people
ahead of him waiting in a queue to see St. Peter. To his surprise, St. Peter left
his desk at the gate and came down the long line to where the lawyer was, and
greeted him warmly. Then St. Peter and one of his assistants took the lawyer by
the hands and guided him up to the front of the line, and into a comfortable chair
by his desk. The lawyer said, “I dont mind all this attention, but what makes me
so special?

St. Peter replied, “Well, you are a senior citizen. I've added up all the hours for
which you billed your clients, and by my calculation you must be about 193
years old!”

Lawyers engaged by public sectors and enjoying upper class travel and stay in five
star hotels, over and above the T.A. & D.A. Drawn would be deprived of such luxuri-
ous courtesies.

Invitations to speak at conferences which titter your belly with the idea of red carpet
welcome, welcome speeches full of encomiums, garlands and clappings would no
more be available.
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5. | feel very sorry to say that lawyers will be deprived of their fundamental right to go
on strike at the drop of a hat. You may down your own computer but you will not be
able to tamper or stop the functioning of others.

It is interesting to note that major part of the book ‘Law in a Digital World’ written in
the year 1995 was by way of predictions.Nearly all the predictions started coming true
within two years of the publication of the book.

In several countries experimental video conference courts have already been held.
CAT and SCALE have already found their way into legal systems. CAT stands for- Com-
puters Assisted (or Aided) Transcriptions. SCALE stands for- Statutes and Cases- Auto-
mated Legal Enquiry.

IMPACT OF INFORMATION TECHNOLOGY ON COURTS- LORDWOOLF’S REPORT:

Lord Woolf, presently the Lord Chief Justice of England and Wales, has authored an
outstanding document dealing with move from legal service to legal process which has
come to be known as a book, entitled- ‘Access To Justice : Final Report’. Lord Woolf
recognises the crucial role that information technology will play in the future of the justice
delivery system, both in the short term and in the long term. “It will not only assist in
streamlining and improving our existing systems and process; it is also likely, in due course,
to be a catalyst for radical changes as well”. He makes a striking prediction “I T will be the
foundation of the court system in the near future and now is the time that it should be seen
to be receiving attention at the highest levels”. Just have a glimpse of what Lord Woolf has
worked on and suggested. Lawyers case files will dematerialise into collections of digi-
tised documents. The courts case files will mirror this development. Judges’ work loads
will be shared and allocation of Court rooms, time tabling and listing of cases will be taken
over by computers. With the use of | T, documentary and oral evidence will be managed,
collected and presented at the hearing without passing through any paper work. He con-
templates bail petitions being filed and argued from within the prisons and execution of
court orders being secured from kiosks. The most exciting and controversial development
over the next 25 years would be dematerialisation of the court room itself. All participants
in the hearing need not be present in,one physical location. A part of decision making
process may even be taken over by computers. ‘Access to justice’ the book, may appear to
some readers a stuff of pure science fiction- or worse, science fantasy but the truth is
opposite.

JUSTICE MICHEAL KIRBY- ON FUTURE OF COURTS

Justice Michael Kirby of the High Court of Australia, lately President of the Interna-
tional Commission of Jurists has contributed a beautiful paper titled “The Future of Courts-
Do They Have One?” wherein he discusses the breath-taking speed with which the changes
are likely to happen. He discusses the notorious inclination of lawyers to adhere to their
old ways; the cultural resistance of the legal profession to changes of things considered
fundamental; the psychological barrier which must be bridged to raise the awareness of
judges and lawyers of the technological engines of change and the imperative necessity
to begin the process in law Schools where new generations must learn the discipline of
law with their hands on key-boards and their minds engaged with concepts of law and
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justice and not just a mass of data. He points out that in the High Court of Australia special
leave and interlocutory hearings are already being conducted by using video technolgy.
The hearings are generally briefer than that conducted in the physcial presence of the
courts. The growing tide of electronic data has had a significant effect in the Australian
courts. A project is on in the High Court of Australia which would permit lawyers and
members of the public to access on line the public records of the cases subject to resolu-
tion of security issues. Of course, he assures, that at least in a quarter century’s time there
is no possibility of artificial legal intelligence, i.e., the thinking machines replacing the trial
or appellate judges. .

I will conclude the topic by giving you a bird’s eye view of what computers can do for
courts/lawyers offices :-

Records and information management;
Digitising the case files and documents;
Administration, budgeting and accounting;
Building management and security;

Filing and issue of process;

Listing;

Case managmént;

Production of orders and judgments;
Production of transcripts;

Retrieval of legal information and statistics;

iy e ol e A~ I L R A
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Litigation support.

The biggest threat to the introduction of informaticri technology in the field of law
practice is the inherent conservatism of profession. The legal mind trained over decades
and centuries to a typical style of working is allergic to any long leap in the direction of
alternate or advanced methodology or. account of its desire to preserve its assumed cul-
ture and independence. The hiitch with the lawyers is non availability of time and energy
required for a switching over. They go by the rule of prudene- a known devil is better than
the unknown one. The hurdle with the court houses is tight fisted government budgets and
resentment by the staff which apprehends displacement by introduction of new systems.
Both are misconceived myths. The information technology is not a wonder; the wonder is
that it has taken so long to find its way into the management of courts and legal profes-
sion. Justice Homes’ often quoted statement is, “Life of the law has not been logic; it has
been experience”. If that is not true, let the introduction of the information technology in
the field of law declare that the life of the law is both- logic and experience.

THANKS

| am extremely grateful to you all for giving me this opportunity of being with you.
®
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AR 7T B | T€ I8 FHY AT & O FHARI e 3 g1 Bl ¢ | ol b1 |ed d ure bRl
1 A AT T FHRT B | Fereh) wed H VY anufed SuRerd o @) ol 2 | Aafk g1 31 v TR,
R vae, LA Tae afe fvpd dfat (rorareia fafd) o S\ert 9 5= 781 & 1 84 $9
9 BB 98I geN Ud Afdaaiel 1 ak < < g 4 A7 werd) $981 g4 She U Y <
g gorol # 9 B | o AfAfas wu @ welRfa W g dfs, UM, g9, fhvamm anfe
favas yrau™, ST, W) Rvasds 7 uoigd fvgs e 91 81 a 90 R = @1 o
FHI g Tebldl AR TIRT B B T e B IH T 3 TR Sl F 0 | Arieeiad g
T HU F TV gEE WA AG BN g A9 B Y JURAA A gRIG <@ S GHhd € | &1 g
39 UBR 2 | TIMAIR. 1961 Y§. P 1655 wavae fd. g@&wrer Ud 1978 . &1 1393 IHVaT
fa. srerrer & {9y ®u 9 < | 39 Fey H 9 o, ) F9Re 1997 # i Wig @ ufa
d g 27 W, AR AE B U 39 W T4 AR 4R & IS 6 R, ford € 9 0l g of | sH
f 9N ypR F FriaRal @ vy 4 AR | a0 B |

|eg § yeAl 9 urerdr @ fava § aufed o R e sufed @1 PRI N | mud =i
fapTgaR mew < | AifF TE I sEavd X & el gewqyl yeEi @ fdva § snufed @ g
YHd: UIH P U b WU A forg of | 2 am. 18 3. 10 vd 11 dn wied iffaq &) a1 138
TR 9T R 99 U3 R Ui forgey fARTARY #v+ ey < 9 afe ues uid axd & d S
IR W) forg 2 | R afss IRITera 3T Wewd /398Ad & a9 1l 99 Sk $l 98 94 2
A UL/ BRI | 39 Fey H R 167 Aed AfAfm W g | de 38 8 6 Favas w6
H e B T A |

3. 41 fA. 22-33 vg 27 :

39 UTQUTH] BT JeTIT G99 a‘)wﬁ@aﬁéqﬁizﬁmﬁmﬁm?@laﬂuﬁ
27 & YMAYTE FHOR THfA B & N TR AR 4 s 781 & S =nfed | 3. 41 4. 22-33 &
yragT™ &1 989 g1 fwR @ e Suam e 4 g @iy | e <aranfefa st
AR.TH. W AR 7 U G H UF ¥ IS IR AR A 9 b o | {5 g g g
(Heard and Listen) & S fAf¥wa amieras & @1 8|
|

3 | U dac g Wi &1 2, favard &1 & 9 i s @ &M 33 a1 Fpaa e,
gERe argd vd dfdcda UE U6 8 Rdel U9 JAidel & S 693, W 9 §HIEr) 4
ZgeR # gRafda &1 &1 uae & | FAea & anu s 9 g ar add | e a9 6
amuas fRaTY 3MudT wH STerT f MY w1 | MM B IR o UTgelc Uide & Ige¥d Bl UK
T B RIS g B |
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(unﬁiﬁmuea:qgmqawlé'
g e [t

4 4 U o ae-uel @ AR & d9y 7 Saifa 1998 (2) e g 56 TR UG gan
A1 IHH Y 60 W 3. 14 . 2 =wyd & vy 4 gam0 2| I9a way™E URMS ag ueE @
Hay § ¢ | ‘Y @ e’ R U@ iR ok Oifd 1997 (3) 9 U 6 W forar man e | fafvs
IwRI W uRRer @ § 39 vy ) 99 9o T UE a9 @ vgar A uREe @ w5
H 313 N ufdeafy 91 o1 g8 | ST PO | WA TE AT | 1 T8 VB YIS G A o e
2 f& fafY Faef ue ‘aou e o= vd A qen qen Fadd A g R ve v e S |
% JRGRETN § e 8 i 3 a1 IR IeailRed o garT Ug of a1 39 fava &1 &
& forg gaer fvar o 9 |

A 14 . 2 AYHE & YAYH 39 UHR 2| TS H YU 39 UBR & —
014 2. Court to pronounce judgment on all issues.-

(1) Notwithstanding that a case may be disposed of on a preliminary issue, the Court
shall, subject to the provisions of sub-rule (2), pronounce judgment on all issues.

(2) Where issues both of law and fact arise in the same suit, and the Court is of opinion
that the case or any part thereof may be disposed of on an issue of law only, it may
try that issue first if that issue relates to-

(a) the jurisdiction of the Court, or "~
(b) a bar to the suit created by any law for the time being in force,

and for that purpose may, if it thinks fit, postpone the settlement of the other issues
until after that issue has been determined, and may deal with the suit in accordance with
the decision on that issue.

o=t argame -

3. 14 2. IR g1 W Rares w® [l gar s -

(1) 9 9a & 8d g7 1 & a &1 Fuert IRMe Raes w o s 9@m, e
UM (2) & SUTHl B N TEd g O faaresl w Aot gamem |

@) vl fafy fares ok 2 fAared qF1 &1 ta & ae J Y91 8 & iR ey @) I8 I
? & amar @1 Sua 5 w1 &1 fRgert daa Y faree & anur w® & s g
2 98 afe a8 fares—
(@) =T &1 et sveran
(@) dcawa ygfa fed fIfY g™1 g ag & oo,

¥ Hafda & o 98 ug 99 g &1 ARy svm R 99 waeE & fag aft g9g e
T @, 98 3 faaresl &1 fuert @@ @@ & foy Jead! a) G od 96 & 99 faes
B ARV 7 PR @ T B IR W q% @ FREE 6 RQaws d Ay & agaR W
|
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SIRIH WquT Uhad Geae & | f5 fares! &1 fRiewo arkfye are aedt & w9 § @
f @1 7€l a8 Farn T4 R MR F' A foran & 5 @l e ©p geal B gk @ gexwr @
3ifam wU A/ PRI R Fad ¢ | Afd T dva &1 99 iR ~Imarera &1 7€ a8 | 98
PR word 2| 98 @R am 14 4 (2) A PP Sar 1 am 14 L 2 (1) § & == WM
faa a1 & S 3 g @ 5 9wa ¢ 5 50 va g uem 31 A forr o @ 9w W afe fofy
3 e o @ @1 yRw @1 SifH wu |/ ot PRrexer 8 wmar €| g9l g9 afe da ava £ A
T8 9 TeAd B 6 A 14 (. 2 YW B AR UhhA $1 e[ 9 R [F g g B
fARTRROT & TR W YRV FARIFA @R <A € | 39 TIY A TIAALIMR. 1973 TARERE IS 499
Td T. 314.3R. 1973 oA (LA 7 (g=erer o 2 sftadft gror arg) @1 geid g8 qdqrd
& f5 arg o1 oiftm wu @ FRrave a3 2 It 5 va a1g wes & anuR @ & S PR
febar S &1 a1 g8 fafe &1 9w AT 8| U Hewqol 9 T.aTELAR. 1970 ORI S 131
(7ggF R 13 firerd) 3 0 91 2 | 94 el ¢ $ gafl #1E g ued At @1 8 q9 +f e
S YRS a1 g3 3 WU A FRIpd T8 R G Al I/ 918 e & Ry @ g S
BH-411 (FeReTIF) &) aTddal 81 | I8! 91d YRR d U.3MRA.3R. 1973 g1 184 H U4
1972 TH.H.UA.S. TS 312=1972 A.UA.9. 448 (Frorg< f2. gwel ad) § & 8| A geid
AYH. P FNYA Y4 T@uE R 2 AP el greReies g@ara™) Aife & anawadar g J8 d
ae W, GeNSd WiawT (1976 & HeY) @ Uvdrd, YRMWS 91 U1 & w4 H 781 g o qahd
£ | 39 99y A WeayUl gRd AY. STd UATad $1 CAELAR. 1978 A.Y. U 16 (S1.4.) aw
WIS fA. HHH TSI S8 A B | T8 TP Hewdqol gRid © | Saa g § A= g
BT AT RS, [ATowe wxd Hp Rigia vuuehRia fdy & S 7rf ¥fFgel &) R 4 @ 5
TEAQU B | ST A P MeTAA 39 AV B WA 8 AMSTID YR | oI GRAd Bl AR
4 T4 W1 5 B HP R T8 §7 GG PR 61 § o 39 UBR

Where the question is a pure question of law or a mixed question of law and fact and
may result in the disposal of the suit it should be decided as a preliminary issue. Where
the question is a pure question of law but which may not dispose of the entire suit. it is not
necessary to decide it first and it may await the stage of the final decision of the suit Where
the question of law is mixed with facts. on which facts there are independent issues of fact
to be tried, the decision on the question has to be postponed and it cannot be tried first as
a preliminary issue.

U 3 TG U.IMLIAR. 1991 3ameEc g 89 (Yo Wis) g=i dea 9w aIs favg
Mgrer Rig Y wEagel 81 SN N qofa: ger 9 fava @ w8 SUge 81 | UL IR,
B MR AT TR ASTYU] %] Tl Ui & I8 &1

AIR 1991 ALLAHABAD 89

FULL BENCH
S.C. MATHUR, BRIJESH KUMAR AND S.H.A. RAZA, JJ.

Sunni Central Waqf Board and others, Petitioners v. Gopal Singh Vishrad and
others, Opposite parties.

0. 0. S. No. 4/1989, D/- 22-8-1990.
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(A) Civil P.C. (1908), 0.14, R. 2 (as amendment 1976)- Scope- Word “shall” in
unamended R. 2- Replaced by word “may” Preliminary issue- It is no Ionger
obligation after 1976 amendment to try it first. Discretion lies with Court- Only

those issues falling u/cls. (a) and (b) of R.2 (2) can be tried as preliminary is-
sues.

Under O. 14, R. 2 as it stood prior to 1976 amendment, once the court came to the
conclusion that the case or any part thereof could be disposed of on the issues of law
only, it was obliged to try those issues first and the other issues could be taken up only
thereafter, if necessity survived. The court had no discretion in the matter. This flows from
the use of the words “it shall try those issues first”. The word “shall” used in old O. 14, R.
2 has been replaced in the amended Rule by the word “may” Thus now it is discretionary
for the Court to decide the issue of law as a preliminary issue or to decide it along with the
other issues. It is no longer obligatory for the Court to decide an issue of law as a prelimi-
nary issue.

(B) Civil P.C.(1908) O. 14, R. 2 (2) (b)- “Bar to suit”- Issues which cannot be tried as
preliminary issue- lllustrations.

U.P. Muslim Wakf Act (13 of 1936), S. 5 (1).
Limitation Act (1908), S. 23.

An issue involving the question whether a notification identifying and notifying cer-
tain property wakf property is bad in law and in any case not binding upon the Hindus,
does not involve “bar to the suit” referred to in cl. (b) of R. 2 (2) of O. 14 and therefore
cannot be tried as a preliminary issue.

Mis-joinder of party is not covered by the expression “bar to the suit”. referred to in cl.
(b) of R. 2 (2). The plea of non-joinder also stands on the same footing as a plea of
misjoinder and is not relatable to “bar to suit” referred to in cl. (b) of R. 2 (2).

Whether a suit is of representative character or not is not an issue covered by cl. (b)
of R. 2 (2).

Whether certain property is mosque and grave-yard is an issue in respect of prop-
erty. Court is the appropriate forum for adjudication of rival claims. This issue cannot,
therefore, be said to raise a question of “bar to the suit”. #

The extent to which the plaintiffs suit can be decreed, if it is to be decreed at all does
not raise the question of “bar to the suit” referred to in cl. (b).

Where the finding on the question whether the suit is barred by limitation depends
upon oral evidence it may not be desirable to take up the issue as preliminary issues.

Where evidence on the alleged preliminary issue will be the same or almost the
same as in the suit itself such issue should not be heard and tried as a preliminary issue.
Thus where one party asserts that the place in dispute is a Hindu temple while the other
party asserts that it is a mosque and graveyard and the question as to applicability of S. 23
of the Limitation Act (1908) is involved which could be decided only after examining.the -
evidence adduced by both parties, the same cannot be tried as preliminary issue.

(C) Civil P.C. (1908) O. 14, R. 2- Preliminary issue- Whether to try first. Dlscretlon“
lies with court- Dispute whether a place is Hindu temple or mosque and grave
yard- Case of vital- importance to country- Some issues covered by cls:(a)and;
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(b) of R. 2 (2) Still court declined to try them as preliminary issues as same
would cause delay in disposal of case.

After the amendment to Civil P.C. brought about in the year 1976 it is discretionary
with the Court to take up an issue as a preliminary issue. The Court is not bound to take up
any issue as a perliminary issue. All Judicial discretions have to be exercised reasonably.
Even if some of the issues fall within the ambit of cls. (a) and (b) of R. 2 (2) of O. 14 the
Court can, on reasonable exercise of discretion, refuse to try those issues as preliminary
issues.

In the instant case the crucial issue involved is whether a place in dispute is a Hindu
temple or a Muslim mosque and grave-yard. Some suits connected with the issue are
pending and the dispute raised in these suits is of vital importance to the country. It is not
a suit between two individuals. It is a dispute between two major communities of the country.
Off and on leaders of these communities adopt hostile postures. The entire nation is wait-
ing for resolution of the dispute. Delay in resolution of the dispute threatens to disturb
peace in one or the other part of the country. It is, therefore, desirable that all the suits
should be decided as early as possible. The decision of the preliminary issues will cause
delay in the final resolution of the dispute. Accordingly, even if some issues fall within the
ambit of cls. (a) and (b) of R. 2 (2) of O. 14, the Court declined to try them as preliminary
issues.

FH I A1 BT TR G A @ P 3 H qAq S @ B

AR & s ¥ 5 39 Rva P g7 w9 § ScaRd B o @ TF & g3 § 98 SR &
Fhd & & oel ® o8 arewes [ a7 8, & Ik e Sor us, (aufa wie fofteg
m?{)eﬁﬁmmwwﬁ%ﬁmaﬁma%mﬁﬁﬁaaﬁm%mﬁmw
BT IS AT & AV §H IAD! U AG¥T B | Afbd GF T8 © |

39 39 favg o ISERVI gRT FHIRT S Wbl ¢ | B g & forg water sra A
a9 B| T FH BRU 01—01—1996 P Icq~1 g3f | A ATl B A 01-01—-1999 B FA
& | afe grar 01—-01-1999 &1 &l URId 81T & 9 dcqvard 02—01—1999 &1 AT = fhfl 0
fafd o uxga B ® @ a1 3 watR s @ uraum @ g R ITerd @1 98 dad
garar & f& a1 qran frea o) e @) an. 7 B 11 @ud. @) SRy € § qarn @
el 915 U9 & BYF | I§ g Bl 8 b g e A grr aftia ® a1 9' frva aR e
T | et wafer are gmar water A & affa g1 o O Reifa A faftaa gearg @1 sraeR
PR YHRYT BT A B9 | FARTHR0T e S GFan § | U Y a9 34l SR Bl 9 |
I BT PRV 01-01—1996 BT I~ §3MT| M@ 01—-01—1999 B U IHS Yd &1 =R |
AfHT 01-01—-1999 | 04—01—1999 TH AIISIH HAH AT | 3ck: ETd1 05—01—1999 B! IFTe
Frl fdaw W uRga gon | on. 7 1. 6 =W, |ufda ur1 4 wafer A aw @1 sy g9 |
foran o | 39 fawg F yRMAS a8 w1 & wU A GAAE 3 77 yfErdl 3 @ | T a8 U9 IRS
YL B WY H YA O GHa1 § e A Fae g1 8 9 gl e b9 N g B GABR
fRTERr B wHar B | AfE S usdTd @) Imavdedl Tl © |

! IITERV B I GREHIV W AT TN & | AT BT HRU 01—-01—1996 PI Icq~T gl |
31 01-01—1999 T& I1 IW Il YA 811 AT | fdb1 §9 919 31-12-1998 B! Hfcare)
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A9 S P 39 FIER U F. TP 9 e B | ardl A fafad e & g gfdud w® ufqard
4 gweR by | aoaead B8 I ufdard) ¥ e T8 3 | o ufaare) @ faeg ol 7 g8
fered gy & 214 &1 SR 01-01-1996 H1 d TUYANM AJFRAIGT & geard 31—12—-1998 I
I~ g1 G q1a1 31—12—-2001 B! U¥d X 1 39 vy W wafer el faae urfys a ue
& wy A At 981 8rm | 931 ufdard) gR1 . 100 &1 HaT9 31.12.1998 HI BT AT W grad)
aEl gR1 & TS g8 JFRIGR ® A8 9 a2di & R ¥ fAffa grft 9 99 &9 fufRa @) g
& @ arg afd # 2| 39 yBR UHT g yeA At |aeh arg g off giar ® den aem ud fafy
&1 A areue W g B | o Mt arque ) N uRfAS arg uE @ wu FuifRa 7 @an
2| 9N BA-$UC 3NfE & fawy # rerar W favy @ Fay A 9el YUHa: 92l @ IMUR | GeThrRI
@ ¥y g gRuHa: 99 R erRa I uew & a1 98 A arg ue gar 8 | 31 R | vadue
R (¥ s an 6 1. 4 & 3fdva ifard ®) ard) 31 wHe forgan form =1 &1 d'en
2 O Bl BUC URT 15.16 Al AffFam & iald strar a1 415 9 420 MEfa @ siafa &
YR, d1 91& H TG BT AP Bl HUC H Ugfed, TSR F1 o I 910 WIHd: rarerd o faega
9@ | FuiRa &3 grft 9 aava & A & [ ) Wi w)e w1 @690 | 398 91 |
U%H dedldl & | 39 a1d @1 1983 vA. 1. diwefl Aicw 13, 471N . Fraeras va 1996 (1) T9.
.9, g 480 () gordenv R. ¥ERE & ge[ A 3R e Gera W @ o Gad § | 39
Al ¥ 91 B b 5181 R wied 31 forfieg e qeied, axe aen ey Marer & ggad
@1 B b SUeTEl deg gduQy, IRIG IRR, BA—dUc YA ol ds R & a1 v Il
g a1 fafd i & oM Refy 37 deai & R & 9 & 77|

A 14 [ 2 (2) % = gAT & daa A fAare® (an issue of law) wAFT fasam & den
TegvErd <1 A A 9aTs € fb A Raee f dad 3 1 (1) wREa B e, s (2)
ToaHd g fhel A g1 g a1 &1 991, Fal 8 B € YRS a1 9e9 & w9 A AR
fbar o1 dHar 21 9l @ Ml uedl &1 fRexe 78 @ Gad| alk R e @
SFRGR & Ifid o &g & are &1 e Jouie frar & 3 ~rrem v I m we
& & 5 g &1 a1 Jeaid 8 g fea B < Bl a1 U 1] e URMAS ©9 ¥ g
ST |Hal & aife U A 3 o9 AiRee a6 @ quR W Gfiw # g & 9 5 e w9
q ofE B AR | A ard) 7 fFA Hufeq &1 gouied <9 F9R R 3 uiard) &1 dEe R
b Hog v ag BUY & a1 AR I§ q@1 FER I -2 & e ¥ gel @ ' a9
A 78 918 U¥ URMS a1 U & WU 4 fFRigd 781 6 S © wifs gemd: 39 9d & 9™
gl & Jufed &1 g a1 2| 99 AR @ @it | &9 & uvara afe Jeaiea 25000 &. d®
t 9 AIER AR B IH g BT a1 $1AV A FT JVHR 8 A1 SFSR BT 3R 781 T8
AP T8 A $1 8 @ AR IS I I SAMBR [ qTER, Tl S |

SIfY 9"Rel @ SR Ieoiagd odl § aeg [eel yew, Y waeh gw= g A g qea
waeh fAf3a ued &) @ 3 ot | onfl g1 F 1958 &1 UF gHE T B e | Aega @ A
eI | Analytical and practical Jurisprudence by Shri Jankiprasad Singhal Law Book
Company &1 UHIYH & | 9% IMR ad Bx 34 vy ¥ Gafda aram wu | foran man wm
TR IR W@ § I W I @A H W B T IR B
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QUESTIONS WHICH COME BEFORE THE COURTS
Matters and questions which come before Courts may be-
(a) of law'; these are determined by legal rules or principles;

(b) of judicial discretion; these relate to as to what is right, just, equitable or.reasonable,
except so far as declared by law;

(c) of fact ?; in respect to which the Court has to exercise its intellectual judgment on the
evidence placed before it, in order to ascertain the truth and justice of the case;

(d) mixed questions of law and fact; in such cases, the Court has to find first what is the
exact relation between the parties; this is a question of fact; then the Court has to
determine whether that basic relationship constitutes a certain legal relation.

1. A question of law is a question as to what the law is. It has to be answered in
accordance with established rules of law, or principles of law.

2. A question of fact means a question which is not pre-determined by an estab-
lished rule of law, or any question except a question as to what the law is.

39 A D A H BB 1A UK PR &1 § S gl 4 W g b b faft Rerfoai
4 69 uBR 3. 14 1. 2 &1 YA A1 8 | U IR Y AN Vel g 6 oel R A faflag
e g i A B

fren /3. Rven =amandreli &1 e g1 96 (4) @Y AR P FHIA =TT | orwH Fel & &

No-appeal shall Lie from decree in any suit of the nature cognizable by Court of small
cause when the amount or value & the subject matter of the original suit does not exceed
three thousand rupees, except on a question of law. Jiufd If Wia BT DI gRT Gdrs
AT THY P GHYOT 81 G T1d BT g AT I99 3000 . ¥ 3(fep 9 81 1 DI it |Rera a1
Bl fPA srgare g8 B 6 il aq 8l 519 dae fafd deel ue SuRerd &

1983 7.9. . M. 13 WV . FHegs & LA B AR T & JHFE HRAT Ia |
R fafy wea w0 8 sarar 8 | S9H P & f& defendant alleging that his thumb impression
on promissory note was obtained by mis-representation, Allegations could not be proved
" in the trial court. It was held that in the present care question of law is involved. &1 100
(1) =yd 4 f fgd afla & T g R &1 IRaE 99 89 AaES 2| 39 TR
fafr g ge &1 A3 g N IRAA v & dEarem | 3 39 vy W) B d@iEw RidT e
14 1. 2 o 1 9@ Y u & Gay A <l g | R &0 a1 96 (4) @99, fava w® =
| :

A B AT P AL HY geid o Ay udR A 3. 14 M. 2 wuw. &1 R uxqgd $7d
T 939 UBR B —

Sugandh Chand Vs. Laxman Das, 1980 (2) M.P.W.N. 188 -
Preliminary issue regarding evidence cannot be tried as a preliminary issue.

NOTE- 213 : Preliminary issue : Mixed question of law and fact not a preliminary
issue. 2
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Shyam Sunder Vs. Hundi Bai, AIR 1989 M.P. 316 (Para 28) -

I am of the view that the pleadings raised by plaintiffs do require evidence which
shall determine whether the suit was within limitation or not and all issues must be tried
together.

Sunni Central Wakf Board Vs. Gopal Singh, 1991 All. 89 (FB); M/s Ram Dayal Vs.
M/s Panna Lal, AIR 1978 MP 16 (DB) on reference.

Ashok Jagannad Vs. Narsingh Rao, 1986 MPLJ 666

Selected preliminary issue of law must relate to jurisdiction or a bar created by law.
The general rule is that the Court has to pronounce judgment on all issues though a case
may be disposed of on a preliminary issue. Departure is permitted only within the four
corners of sub rule (2) of O. 14 R. 2.

Har Bhajan Singh Vs. Chandrakant Dwivedi, 1979 (2) M.P.W.N. 37 Issues neither
question of law not mixed question of law and fact decided first, order bad in law.

Raj Kumar Vs. Dr. Bajrang Prasad, 1979 (2) M.P.W.N. 76 -

Issues should have been decided after the parties had led evidence. Trial Court de-
ciding them first, order bad in law.

Sitaram Vs. Kachhrumal 1986 (1) M.P.W.N. 85 -

Question over valuation of suit relating to ouster of jurisdiction should be tried as
preliminary issue. In the present case there was no question of fact to be decided for the
purposes of valuation of suit. '

Shri Ram Janaki Mandir Vs. Murti Shri Ram Janaki Laxman : 1986 (1) MPWN 104 -

Maintainability of suit challenged. Question should be tried as a preliminary issue. In
the present case also there was no question regarding recording cof evidence. AIR 1973
All. 499 (Old Law)

Under O. 14 R. 2 the Court is bound to try as a preliminary issue a question of law on
which the entire suit may be disposed off but where the question is not purely of law or it
is a mixed question of law and fact the Court has no jufisdiction to try that issue.

Dhanraj Jain Vs. Suraj Bai, AIR 1973 Raj 7 (Old Law)

Issue of law, the decision of which is hkely to dispose of the whole suit may be tried
as a prellmmary issue.

1979 J.L.J. 720 (F.B.) Ramdayal Vs. Pannalal -

Civil P.C., 1908 - O. 14, R. 2 - issue regarding jurisdiction involving taking of
evidence - cannot be decided as preliminary issue.

Under Order 14, Rule 2 C.P. Code, an issue relating to jurisdiction of the Court can
be tried as a preliminary issue only if it can be disposed of without recording any evi-
dence. If the issue about jurisdiction is a mixed question of law and fact requiring record-
ing of evidence, the same cannot be tried as a preliminary issue. 1997 MPLJ 752, 1976
JLJ 693 & 1972 JLJ 448 overruled AIR 1964 SC 497, AIR 1976 All 201 & AIR 1976 AP
70 relied on.

CUSIRCIIEC IR IE e TR Gl 1 14.%.26&.9.8.@@1&1&6%#%@1«@%
vy &1 IR | ega" TR 8g YR TIR 8171 |
: ) .
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“Developing one’s Competence and interest outside of one’s place of work and studying
for recognised professional qualifications increases employability both externally and interanlly.
It also, at the same time, leads to more effective performance in one’s current job which, of

course, further increases employability.*
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EFFECT OF NON-APPERANCE OF COMPLAINANT AND
STOPPING OF THE PROCEEDINGS

P.V. NAMJOSHI,
Director.

Judicial Officers during their training use to ask one question frequently regarding
closing of the cases where the complainant is absent or prosecution is not taking steps to
summon the evidence in summons cases.

A Judicial Officer by his letter wrote me that he finds it very diffult to proceed with the
cases u/s 256 or 258 instituted otherwise than on police report, in particular summons
cases where the cases are being filed by Excise and Forest Officers. There are different
cases from different departments; like Income Tax Department, Food and Civil Supplies
Department and other departments also. In this regard | will try to state few lines. The idea
behind it is to guide the Judicial Officers academically. But this approach in itself is not
final. One has to study the case law, the file and has to go through the commentaries on
the relevant sections. My views may lead and but should not base their Judgment on the

stated views. This is just an academic discussion.

Under old and new law, in substance, the provisions are same. The provisions are

reproduced here in comparitive chart :-

CR.P.C. 1898 (OLD LAW) SS. 247 & 249

CR.P.C. 1973 (NEW LAW) SS. 256 & 258

247. NON-APPEARANCE OF COMPLAIN-
ANT : If the summons has been issued on
complaint, and upon the day appointed for
the appearance of the accused, or any day
subsequent there to which the hearing may
be adjourned, the complainant does not ap-
pear, the Magistrate shall, notwithstanding
anything here in before contained, acquit the
accused, unless for some reasons he thinks
proper to adjourn the hearing of the case to
some other day :

(Provided that where the Magistrate is
of the opinion that the personal attendance
of the complainant is not necessary, the
Magistrate may dispose with his attendance
and proceed with the case).

256. NON-APPEARANCE OR DEATH OF
COMPLAINANT : (1) If the summons has
been issued on complaint, and on the day
appointed for the appearance of the ac-
cused, or anyday subsequent thereto which
the hearing may be adjourned, the com-
plainant does not appear, the Magistrate
shall, notwithstanding anything herein be-
fore contained, acquit the accused unless
for some reason he thinks it proper to ad-
journ the hearing of the case to some other
day : :

Provided that where the complainant
is represented by a pleader or by the officer
conducting the prosecution or where the
Magistrate is of opinion that the personal at-
tendance of the complainant is not neces-
sary, the Magistrate may dispense with his
attendance and proceed with the case.

(2) The provisions of sub section (1)
shall, so far as may be, apply also to cases
where the non appearance of the complain-
ant is due to his death.
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249. POWER TO STOP PROCEEDINGS
WHEN NO COMPLAINANT

in any case instituted other wise than
upon complaint, a Presidency Magistrate,
Magistrate of the first class, or with the pre-
vious sanction of the District Magistrate, any
other Magistrate, may for reasons to be re-
corded by him, stop the proceedings at any
stage without pronouncing any judgment
either of acquittal or conviction, and may
thereupon release the accused.

258. POWER TO STOP PROCEEDINGS
IN CERTAIN CASES :

In any summons-case instituted other-
wise than upon complaint, a Magistrate of
the first class or, with the previous sanction
of the Chief Judicial Magistrate, any other
Judicial Magistrate for reasons to be re-
corded by him, stop the proceedings at any
stage without pronouncing any judgment
and where such stoppage of proceedings
is made after the evidence of the principal

witnesses has been recorded, pronounce a
judgment of acquittal, and in any other case,
release the accused, and such release shall
have the effect of discharge.

REPORT OF POLICE OFFICERS IN NON-COGNIZABLE OFFENCES : HOWTO BE
DEALT WITH :-

A report by a police officer in a non-cognizable case, investigated without prior per-
mission of the Magistrate is a complaint and S. 256 would apply to such a case. State Vs.
Thankappan, 1973 Ker L.T. 622.

Under New Code, reports submitted by the police officers in non-cognizable cases
are now complaints for the purposes of this section. In such cases who is real complainant
can be very well judged from the report (complaint) of the police officer. If the complaint is
filed by the servant and thereafter at some stage of proceedings he leaves his job, it is the
duty of the master to look after and attend the case.

Again a case investigated on a report by the police officer if the police finds that the
offence made out is non-cognizable and files a chargesheet, such charge sheet is not
covered by S. 247 (256 new) of the Old Cr.P.C. The word “Complaint as defined in section
4 (1) (h) (old Act) does not include the report of the police officer if it relates to non-
cognizable offence. State Vs. Abdul Rashid, 1963 JLJ 28. But now under the definition
of ‘complaint’ u/s 2 (d) of the new Code, there is one explanation which runs as follows :

“A report made by a Police Officer in a case which discloses after investigation, the
commission of a non-cognizable offence shall be deemed to be a complaint : and the
police officer by whom such report is made be deemed to be the complaint.”

Previously under Section 4 (h) of the Cr.P.C. 1898 the word “Complaint” was defined
in this manner:

“Complaint means the allegation made orally or in writing to a Magistrate, with a view
to his taking action under this Code, that some person whether known or unknown,
has committed an offence, but it does not include the report of the police officer.”

Thus under New Code the report by Police Officer in non-cognizable offence is cov-
ered under the definition of Complaint. It is general experience that the police or the public
servants who have authority to file complaints do file charge sheets or complaints but
follow-up action is not taken by these departments. What they do is they file the charge-
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sheet or the complaint before the Courts and leave the whole matter in the hands of the
Judicial Officers. As the poet sang :

“Bowed by the weight of centuries he leans Upon his hoe and gaies on the ground,
The emptiness of ages on his face, And on his back the burden of the world”

In fact it is the duty of the police and the complainant to comply with the orders of the
Court and to get the summons, bailable warrants or warrants of arrest, served, get the
witnesses produce before the Court either through the help of the Court or of their own
accord. In fact it appears that the function of the Court is to help the police or complainant
in getting summons or warrants as the case may be issued by the Courts. No doubt there
is a Court Munshi deputed by the concerned district police for issuing summons etc. as
per the orders of the Court. '

Following is a citation in this regard. It is as under :

NOTE : State of M.P. Vs. Kalu, 1973 JLJ (D.B.) Please also see other citations
referred to in 2000 (2) JOTI from pages 170 to 180.

Chapter No. 20 of the Cr.P.C. deals with trials of summons cases by Magistrates. It
contains nine sections, sections 251 to 259. The corresponding chapter in the 1898 Code
(old), also chapter 20, began with sections 241 to 250. There are two sections namely 256
(247 old) and 258 (249 old) which deals with non appearance or death of complainant and
power to stop proceedings in certain cases respectively.

First, we shall analyse the provisions of S. 256 and then the provisions of Section
258. We have already reproduced the provisions here in the article. Section 256 Cr.P.C.
empowers the Magistrate with three different powers on default of the complaint’s appear-
ance, he may either dismiss the complaint and acquit the accused or adjourn the hearing.
The Magistrate may dispense with his attendance and proceed with the case. First two
powers can be exercised even when the complainant is dead. One need not mention that
such power is to be exercised with judicial discretion and not arbitrarily. Wide discretion-
ary power is vested with the Magistrate u/s 256 and a heavy responsibility rests on him in
deciding whether to adjourn the case or to record the order of acquittal in the absence of
the complainant on the first day of hearing. There is no law under which the complain-
ant may be forced to appear in the court. No process, much less a warrant for arrest
can be issued for enforcing such attendance. (Kalicharan Dixit Vs. Gur Dayal, 1961
JLJ 1246). In that case it was further held that the Magistrate allowed his discretion to out
run the case.

iIF THE SUMMONS HAS BEEN ISSUED ON THE COMPLAINANT :-

The first part of section 256 deals with the issuance of summons. Section 251 speaks
about the appearance of the accused before the Magistrate. That is the earliest stage
when the case comes up for hearing and if the complainant is absent on that date, the
Magistrate will have jurisdiction to acquit the accused or deal with the case according to
the provisions contained u/s 256 Cr.P.C. Therefore, summons should have been served
on the accused first. If we consider the case of Kumbhar D Kalubhai Vs. Patel
Ganeshbhai, AIR 1969 Guj 176, it will reveal that having regard to the placing of the
section in the chapter, that an accused may be acquitted under Section 256 when the
stage of recording of evidence referred to in section 254 is reached. It is true that there is
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nothing in it to justify the view that it is only when the stage for the recording of evidence is
reached that the Magistrate can, in the absence of the complainant take steps u/s 256.
However, the spirit underlying the ruling appears that merely because complainant is ab-
sent complaint should not be dismissed and accused acquitted but the Court should see
that whether the complaint cannot proceed in the absence of the complainant. If complaint
can proceed Magistrate should not acquit the accused. Please refer to State of M.P. Vs.
Abdu! Quadir Khan, 1962 JLJ 1140. Thus the dismissal of the complaint on account of
complainant’s absence is not, therefore to follow as a matter of course. The Magistrate
should apply his reason and consider whether the attendance of the complainant is nec-
essary on that date and whether it would be proper to adjourn the case. State of Rajasthan
Vs. Trilok Singh, 1977 Cr.L.R. (Raj). Thus this section invests in a Court a discretion. In
matters of this the real test will be good faith.

DISCHARGE UNDER THIS SECTION (256) :-

This section does not provide for discharge. The accused should either be acquitted
or the case be adjourned for some reason, as the Magistrate thinks proper. Even dis-
missal of the complaint or consigning the record to the record room tantamounts to acquit-
tal, The case cannot be received by the Magistrate subsequently. In such cases the order
of discharge should be treated as an order of acquittal. (Hardayal Singh Vs. Bhajan
Chandra Saha, AIR 1961 Tripura 41).

REASONS FOR ADJOURNMENT :-

If the Magistrate has exercised his discretion in a proper manner in favour of adjourn-
ment of the case, he is not required to record for doing so, the expression used being “for
some reasons he thinks proper” and not “for some reasons to be recorded”. Premnath
Khanna Vs. Chief Inspector of Factories. 1963 All L.J. 989. The Magistrate in his dis-
cretion can acquit the accused or adjourn the case. The order should show that the wide
discretion has been properly exercised. Nituchand Samal Vs. Naraprasad, 1982 Cr.L.J.
927 (Orissa). However, it is always better to assign reasons for adjouring the case or
acquitting the accused as the parties have a right to know the reason which prevailed in
the mind of the Magistrate.

PRESENCE OF THE COMPLAINANT

The word” if the complainant does not appear” should mean as signifying if the com-
plainant, having knowledge or information of the date. Magistrate should satisfy himself
about the fact before the accused is acquitted.

WHEN THE ABSENCE OF COMPLAINANT WILL NOT ENTITLE THE ACQUITTAL
OF THE ACCUSED :-

The dismissal and acquittal of the accused on account of the complainant’s absence
is not to follow as a matter of course (discussed above). Where a complainant has done all
that is necessary for him to do to establish his case, the complaint ought not to be dis-
missed in default of his attendance unless he is specifically directed to be present. When
a case has been adjourned several times and no evidence was recorded in the case
despite the lapse of more than years from the institution of the case, the dismissal of the
case on the ground of absence of the complainant and his lawyer on the last day was
perfectly justified. (State of Rajasthan Vs. Chunnilal, 1982 Raj. Cr. Cases 176). If the
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Magistrate does not adjourn the case, he must record reasons therefore, (Agricultural
Produce Market Committee Raichur Vs. S.S. Tandur (1980) 2 Kar L.J. 341). If the com-
plainant is exempted and allowed to be represented through his advocate the accused
cannot be acquitted In a case the complainant sent an application for exemption for his
personal appearance but the Magistrate did not grant the prayer nor did he choose to
adjourn the case and the accused were acquitted the acquittal was upheld in State Vs.
Harphool, 1978 Cr.L.J. (Raj) 668.

If evidence is completed and on the date fixed for arguments the complainant did not
appear case cannot be dismissed and accused cannot be acquitted as there is no provi-
sion in summons case for the hearing of arguments though arguments are heard. (State
Vs. Jagatram Sahu, 1973 Cr.L.J. 295 (Orissa). Same is true when the case is fixed for
judgment. Emperor Vs. Janga Singh. AIR 1923 Nag. 158.

Section 256 (1) makes no difference between a private complaint or where a com-
plainant is public servant, in every case the complainant has to be deligent about the
progress of the case from time to time. State of Orissa Vs. Birendra Kishore, AIR 1964
Orissa 231 (232).

ABSENCE OF WITNESS -

Jurisdiction under this section can be exercised only on the absence of complainant
on the date referred to in the section. Absence of witnesses would not justify an order
under this Section. Darbarilal Vs. State, 1971 All Cr.R. 585. If part of the evidence is
already on record and the Magistrate rejects the application for adjournment for produc-
tion of remaining evidence, he should proceed to decide the case on a consideration of
evidence already on record. He cannot acquit the accused under this section. Khatu
Pradhan Vs. Basudev Swam, (1973) 2 Cui. W.R. 1405.

In State of M.P. Vs. Abdul Quadir Khan, AIR 1963 MP 124= 1962 JLJ 1140, on
three dates the complainant was present but the accused not, on the fourth date also the
accused was not present. The complainant was also absent and the Magistrate acquitted
the accused. It was held that the order of the Magistrate was unjust and improper. The
complainant was not required to do anything. His presence could have been dispensed
with. In Radha Krishandas Vs. Mrutunjay Das, 1990 Cr.L.J. 2363 (Orissa) No. direction
was given to the complainant to produce witnesses and the Magistrate acquitted the ac-
cused. The acquittal was set aside. In State of Maharashtra Vs. Kishore, 1990 Cr.L.J.
1156 (Bom), it was held that non-appearance of prosecution witnesses is not a ground by
itself to acquit the accused.

DISMISSAL OF COMPLAINT FOR FAILURE TO PAY PROCESS FEES :-

A complaint cannot be dismissed and the accused acquitted for failure to pay proc-
ess fees. Section 204 of Cr.P.C. deals with issuance of process. Section 254 also deals
with procedure of recording and summoning of the evidence.

CONSIGNING THE CASE TO RECORD ROOM : EFFECT OF :-

When the summons has not been served on the accused complaint cannot be dis-
missed not it cannot be consigned to the Record Room on the ground that the complain-
ant has not appeared on the date fixed for hearing because the opening words of Section
256 Cr.P.C. say that “if the summons has been issued on the complainant, and on the day
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appointed for the appearance of the accused pre-supposes that the accused should be
served first and he should appear in the Court only then the provisions of Section 256
regarding acquittal of accused or postponement of the case may come into play. An order
temporarily consigning the record to the record room as the accused could not be served
passed in the presence of the complainant cannot be treated as an order acquitting the
accused under this section.Radha Krishna Vs. State of Rajasthan, AIR 1964 Raj. 216.

DISMISSAL OF COMPLAINT BY MISTAKE :-

The Section empowers the Magistrate to acquit the accused if on the date fixed for
the appearance of the accused or on any subsequent date the accused appears and the
complainant does not, but by mistake, the case is put up for hearing on date earlier than
the date fixed for the purpose and the complainant is absent and the Magistrate dismissed
the complaint resulted in the implied acquittal of the accused, the order passed would be
nullity. The order being a nullity the Allahabad and Madras High Courts have held that the
Magistrate may ignore such an order and either accept a fresh complaint and proceed
with it, or ignore the order passed by mistake and take up the very same case for hearing
on the correct day of apperaing and to the same effect. These are the views of the different
High Courts. The Orissa High Court has also taken the same view that where the order of
acquittal was passed on a date fixed neither for the appearance of the accused nor for the
hearing of the case, the order was without jurisdiction and a nullity. The Magistrate could
therefore, ignore that order and revive the proceedings.

DEATH OF THE COMPLAINANT : EFFECT OF :-

Sub-clause (2) to Section 256 says that the provisions of sub section (1) so far as
may be, apply also to cases where the non appearance of the complainant is due to his
death. But again this is subject to certain restrictions. The general view taken regarding
the effect of the death of the complainant is that even in case of non-cognizable offences
instituted upon a complaint, it is within the discretion of the trying Magistrate in proper
cases to allow the complainant to continue by a proper and fit person if he is so willing.
Mohd. Azam Vs. Emperor, AIR 1926 Bom 178, Subbhamma Vs. Kannappachari, AIR
1969 Mysore 206 and Anand Rao Vs. Gadi, AIR 1932 Nag 72.

There are certain cases in which the complaint was permitted to proceed after the
death of the complainant. However, in Subbana Hedge Vs. Dayanappa Gowda, 1980
Cr.L.J. 1405 it was held that on the death of the complainant his son has no right to
continue with the summons case. In Bontu Appalla In re AIR 1928 Mad 167, it was held
that in a summons case it would be illegal for the Magistrate in the circumstances to grant
an adjournment to enable the deceased complainant’s son to come on record and to pro-
ceed further with the enquiry. Where in a case of defamation alleged against the com-
plainant in his public capacity and also against police complaint in general the complain-
ant died, it was held that it was a proper exercise of discretion not to discharge the ac-
cused but to continue the trial. Sub-section (2) may be interpreted to mean that if the
complainant dies at a stage when he has yet to produce his evidence and his pieader or
other officer conducting the case on his behelf is not able to proceed with the case. In his
absence, the accused will be acquitted but where nothing remain to be done by or on
behalf of the prosecution. The complainant’s personal appearance may be waived and the
case may proceed.
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~ The words “so far as may be” used in sub section (2) apply to cases when due to
death of the complainant he remains absent the words “as far as may be” suggest that the
Magistrate will have to decide having regard to the facts and circumstances of each case.
This section does not require that in summons case the accused must necessarily be
acquitted on the death of the complainant. When the brother of the complainant who is
equally interested in the matter desires to carry on the death of the complainant at the

stage of arguments he should be allowed to do so. It is absolutely the discretion of the
Magistrate.

PROVISO TO SECTION 256 :-

The proviso to Section 256 says that where the complainant is represented by pleader
or by the officer conducting the prosecution or where the Magistrate is of the opinion that
the personal attendance of the complainant is not necessary, the Magistrate may dis-
pense with his attendance and proceed with case. Therefore, the Magistrate has to see
the circumstances of each case, the stage of proceedings reached and the reasons for the
absence of the complainant also. Merely because the complainant is absent this itself will
not be a ground for acquitting the accused. Therefore, the Magistrate has to exercise
judicial discretion in this matter. Please refer to Union of India Vs. Laxman, AIR 1962 HP
57. The Magistrate should not acquite the accused person merely on account of the ab-
sence of the complainant. Chinnam Ramnath Parto Vs. Chandramma guni, AIR 1963
Orissa 90 at page 93.

WHO IS REAL COMPLAINANT :-

The true legal principle is that the Court is entitled to find out who is the real.com-
plainant and who has to complain fully. And as a matter of substance once the complain-
ant has been found and identified to be the Company representative by an agent, there
seems to be no impediment in the matter of continuance of the complainant on his seizing
to be the employee of such company by yet another duly constituted power of attorney, the
rigour of original rule has gone by the process and the whole thing is left to the discretion
of the Court.

SECTION 258 :-

Now let us see the provisions of Section 258 Cr.P.C. This section refers to stopping
the proceedings in certain cases. The opening sentence is “in any summons case insti-
tuted otherwise than upon a complaint”. Thus the provision applies to summons cases
only. Secondly it applies to cases instituted otherwise than a complaint. It means if the
case is instituted upon a complaint the provisions of Section 258 are not applicable. There-
fore, the simple interpretation would be, this provision applies to cases where the police
has filed charge-sheet. Where as Section 256 applies to cases instituted by the complain-
ant and not by the police. But it should be noted that there are Special Acts in which
certain provisions are enacted by which it seems that these cases should be deemed to
be instituted on police report.

The first problem posed was when the Excise Officer files a complaint, the provisions
of S. 258 (Old 249) are not applicable because that section is not applicable to cases
instituted upon a complaint. The opening words of S. 258 are as under : “In any summons
case instituted otherwise than upon a complaint....”. My humble submission would be the
Judicial Officers while dealing with cases should not only go through the concerned penaj
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provisions of the concerned Act. The Judicial Officers should be well aware of the com-
plete Act under which they are trying a criminal case and should have whole picture of the
relevant provisions. It is requested to look to the provisions of Section 56 of the M.P.
gExcise Act. In the old Madhya Bharat Act also there was an equivalent provision under

Section 61 of the Madhya Bharat Excise Act. The provisions are shown as under :

MADHYA BHARAT EXCISE ACT

Section 61 of the Excise Act runs as
follows :

“If on an investigation by an Excise of-
ficer empowered under S. 60 sub section
(1), it appears that there is sufficient evi-
dence to justify the prosecution of the ac-
cused, the investigating Officer, unless he
proceeds under Sec. 60, sub-sec (3) shall
submit a report (which shall for the purpose
of S. 190 of the Code of Criminal Procedure,
be deemed to be a police-report) to a Mag-
istrate having jurisdiction to inquire into or
try the case and empowered to take cogni-
zance of offences on police-reports.”

M.P. EXCISE ACT

Sec. 56. REPORT BY INVESTIGATION
OFFICER :-

If on an investigation by an Excise Of-
ficer empowered under sub-section (1) of
Section 55, it appears that there is sufficient
evidence to justify the prosecution of the ac-
cused, investigating officer, unless he pro-
ceeds under sub-section (3) of section 55,
shall submit a report which shall for the pur-
poses of section 190 of the Code of Crimi-
nal Procedure, 1973 (No. 2 of 1974), be
deemed to be a police report to a Judicial
Magistrate having jurisdiction to inquire into
or try the case and empowered to take cog-

nizance of offence on police reports.

It we go through few citations it will be very clear that a complaint filed under Excise
Act is deemed to be a report under Section 190 of the Code of Criminal Procedure, There-
fore, the procedure regarding complaint cannot be made applicable to such cases. State
Vs. Ramkrishna, 1960 JLJ 1173, State Vs. Nanda Singh, 1958 JLJ 150, State Vs.
Shrivishnu, AIR 1956 Ajmer 24. If required every Act makes such type of provision. For
example police exercising powers under the M.V. Act files a report to the Magistrate, it is
not a complaint but a charge-sheet. State Vs. Abdul Quadir, 1962 JLJ 1140, State Vs.
Angad, 1965 MPLJ Note 50. (| hope this need not be supported by several citations
which are at my hand.)

Thus before exercising powers under Section 256 or 258, the Judicial Magistrate
should consider the special provisions made under law in which he is exercising the pow-
ers.

The second aspect is powers of the Magistrate are two fold. Judicial Officers are
empowered with two powers. The first is, “the Judicial Magistrate, may, for reasons to be
recorded by him, stop the proceedings at any stage without pronouncing any judgment.
Secondly, and where such stoppage of proceeding is made after the evidence of principal
witnesses has been recorded, pronounce a judgment of acquittal. Thus the Magistrate
may pronounce a judgment of acquittal or may stop the proceedings.

PURPOSE OF THE SECTION :-

it is said that it is a matter of doubt whether the section was intended to be applied to
cases in which there are no special or unusual circumstances which make it difficult or
impossible or even highly undesirable to proceed in the normal way under section 256 (1)
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and (2) (Section 245 old) and arrive at a finding on the guilt or innocence of the accused.
Section 255 (1) and (2) relates to acquittal or conviction after evidence is recorded. The
evidence is to be recorded as per the provisions of Section 254. Please refer tc 1983
Cr.L.J. 1309 (1314) and Jagmal’s case, AIR 1950 Pun 83. Santhamma’s case, 1981
Cr.L.J. 247 (Kar). Section 258 can be applied at any stage of the proceedings and it is not
necessary that before a Magistrate can do so he should follow the procedure contained in

sections 251 to 254. This can be applied to one of a number of accused against no case is
made out at all.

STOPPING PROCEEDINGS :-

The power under this section should be very sparingly used. It applies in special
circumstances. On perusal of the judgment Marot Rao Ganpat Rao ‘s case followed in
State of Gujarat Vs. Sanghar Ibrahim Lodha, AIR 1971 Guj 503. While dealing with
section 249 of the old Code, which is analogous of Section 258 of the new Code, it is laid
down in that case that the discretion to stop proceedings without first hearing the accused
and the complainant can be exercised only in exceptional circumstances and only such
exceptional circumstances may arise in a case in which not even a prima facie case is
made out against the accused or the accusation may not actually constitute any offence or
the prosecution. For example under Section 167 (5) and (6) of the Cr.P.C. Please refer to
State of Karnataka Vs. Subramaniyam Setty, 1980 MLJ (Cr) 138.

If the Magistrate chooses to stay the proceedings but does not want to proceed fur-
_ther, the Magistrate who made an order for staying the proceedings under this section,
does possess sufficient powers to remove the order of stay and proceed further in the
case. R.N. Ghosh Vs. State, AIR 1956 Cal 247. If the Magistrate chooses to act under
this section and stoppage of proceedings is made after the evidence of the principal wit-
nesses has been recorded he can pronounce a judgment of acquittal and in any other
case just release the accused, and the release shall have the effect of discharge. Santamma
Vs. Kunju Pillai, 1980 MLJ (Cr) 448. The provisions of this section should be applied only
when it is difficult or impossible for the Magistrate to proceed with the case. If it is found
that the case can be decided on merits without hindrance or in the usual manner in ac-
cordance with the procedure prescribed under the Code, the Court will have no reason to
take resort to this section. State of Gujrat Vs. Lohana Dhirajlal, 1973 Cr.L.J. page 82.
Therefore it is not mandatory for the Magistrate to acquit the accused if the evidence of
the principal witnesses has been recorded. The words “may for reasons to be recorded by
him.... prnonounce a judgment of acquittal” reveals that if all the formalities are completed
and there is no reason for stopping the proceedings, the Magistrate should not acquit the
accused even after examining the principal witnesses because Magistrate has to record
reasons for aquitting or stopping the proceedingss and the reasons must be of sound
mind, i.e. it should not be arbitrary act. It must be with equity, justice and good conscience.
Where the Magistrate finds that on the facts alleged he is not compelled to waste public
time by receiving prosecution evidence and thereafter to pass an order of acquittal. He
can in such cases resort to this section and discharge the accused. In a case where the
Magistrate finds that the previous sanction of the authority was necessary but had not
been obtained, he has the power to stop the further proceedings under section 258 and to
release the accused. Another example may be as the investigation in the summons case
was carried on and charge-sheet filed after six months from the date of arrest of the
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accused without permission from the Magistrate under Section 167 (5). Cognizance was
held bad and further proceedings were stopped under section 258. Raj Singh Vs. State,
(1984), 1 Crimes 755.

STEPS TO BE TAKEN ON PERUSAL OF POLICE PAPERS :-

An order of acquittal merely on the perusal of police papers cannot be sustained
unde:! this section if the police papers do not disclose any case against the accused.
There would be all the more reason for the magistrate to proceed with the case and record
finding of acquittal after taking evidence. State of M.P. Vs. Shantilal, 1962 MPLJ 195.

ORDER WITHOUT JURISDICTION : EFFECT OF :-

In Kannaiah In re, AIR 1967 Madras 390, it was held that an order passed under
this section but without jurisdiction is void and cannot be recorded as an order for the
acquittal of the complainant. The original case started on complaint will continue to be
pending as if no order was passed.

FRESH TRIAL :-

The order under this section was specifically excluded by section 304 old (300 new)
of the Cr.P.C. from being an acquittal and further proceedings in accordance with the law
were not barred. Please refer to Radha Krishna Vs. State of Rajasthan, AIR 1964 Raj
216.

REVIVAL :-

Explanation to Section 403 of the Code of 1898 provided that the stopping of pro-
ceedings under section 249 of that Code was not an acquittal for the purposes of Section
403. It was therefore held that the acquittal did not act as a bar to fresh proceedings
against the accused with reference to the same matter. Sub-section (5) of section 300 of
the present Code now provides that a person discharged under the section shall not be
tried again for the same offence except with the consent of the Court by which he was
discharge or of any other court to which the first mentioned Court is subordinate.

Acquittal or discharge under this section is governed by section 300 and discharge
will be subject to further inquiry in revision under Section 398. Where the effect to such
order is acquittal, appeal can be filed against the order and the order is discharged only
remedy against order would be filing of revision under Section 398 Cr.P.C. State of Gujarat
Vs. Madanlal, 1995 Cr.L.J. 1581.

For ready reference provisions of section 167 (5) and (6) and section 300 (5) and (6)
and Explanation thereunder is reproduced :

“SECTION 167 (5) : If in any case triable by a Magistrate as a summons-case, the
investigation is not concluded within a period of six months from the date on which the
accused was arrested, the Magistrate shall make an order stopping further investigation
into the offence unless the officer making the investigation satisfies the Magistrate that for
special reasons and in the interests of justice the continuation of the investigation beyond
the period of six months is necessary.

(6) Where any order stopping, further investigation into an offence has been made
under sub-section (5), the Sessions Judge may, if he is satisfied, on an application made
to him or otherwise, that further investigation into the offence ought to be made, vacate
the order made under sub-section (5) and direct further investigation to be made into the
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offence Subject to such directions with regard to bail and other matters as he may specify.

SECTION 300 (5) :- A person discharged under section 258 shall not be tried again
for the same offence except with the consent of the Court by which he was discharged or
of any other Court to which the first mentioned Court is subordinate.

(6) Nothing in this section shall affect the provisions of Section 26 of the General
Clauses Act, 1897 (10 of 1997), or of Section 188 of the Code.

EXPLANATION :- The dismissal of a complalnt or the discharge of the accused, is
not an acquittal for the purposes of this section.”

To sum up this article following are few citations under sections 256 and 258 Cr.P.C.
which may kindly by perused.

Report filed by an Excise Officer under Section 247 old is deemed to be a report by
police under Section 190 Cr.P.C. See State Vs. Nanda Singh, 1958 JLJ 150 (D.B.), State
of M.P. Vs. Shabaram, 1975 JLJ Short Note 5, State Vs. Rama Krishana, 1960 JLJ
1173, Kali Charan Vs. Gurudaval, 1961 JLJ 1246. There cannot be an acquittal before
issuance of a summons to the accused. See State Vs. Bhagat Singh, 1962 JLJ Short
Note 164. Discretion how to be exercised has been stated is State Vs. Abdul Quadir,
1962 JLJ 1140. State of M.P. Vs. P.S. Desai, 1975 JLJ Short Note 55. The provision
confers a wide discretion on the Magistrate. Dismissal of a complaint under this section is
not a matter of course. State of M.P. Vs. Agricultural Produce Market, Sakti 1978 (2)
M.P.W.N 313. Section 258 (249 old) does not apply to complaint cases. State Vs. Sunderlal,
1985 W.N. 231. In a summons case prosecution faild to produce evidence despite of sev-
eral opportunities. The safest course is to discharge the accused and not to acquit him.
This is all.

Judicial Officers are requested to go through Chapter V Criminal Rules and Orders
(MP) regarding general procedure in inquires and trials. This runs from rule 109 onwards
and in particular Rules 154 and 155 regarding dismissal of a case in default.

“RULES 154 AND 155 : DISMISSAL OF CASES IN DEFAULT :-

154. Before a case is dismissed by reason of the absence of the compla'inant the presid-
ing officer should consider not only whether such an order is legal but whether it is
justified by the circumstances.

155. Application for revision of orders of dismissal in default frequently urge (i) that the
case was not called. (ii) that the case was dismissed very early in the day, (iii) that
the presiding officer being on tour the complainant had no notice or insufficient no-
tice. of the place of sitting, and the record often furnishes no definite information on
these points. The following instructions shall accordingly be followed :-

(a) If a complianant is absent when his case is first called, a note of the fact should
be made in order sheet and the case called later. The time of dismissal should
invariably be entered in the order sheet.

(b) When the presiding officer is on tour cases instituted on complaint shall not be
dismissed unless the complainant had due notice of the place of hearing.”

Judicial officers are requested to go through Cr.P.C. by Sohani, Sarkar, Mitra, Ratanlal
and other leading publications for further studies.
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C.P.C. SECTION 96 (4)- APPEALS FROM SUITS OF SMALL
CAUSES NATURE

P.V.NAMJOSHI,
Director, J.O.T.I.

Friends!

This is a new subject put up for discussion among Judicial Officers. It appears that in
most of the Hindi Editions of the C.P.C. the provision of Section 96 (4) is not effectively
translated. | had no opportunity to go through the Hindi Version of the CPC published by
the Government.

The provision of Section 96 (4) is reproduced as under :-

“96 (4)- No appeal shall lie, except on a question of law, from a decree in any
suit of the nature cognizable by Courts of Small Cause, when the amount or
value of the subject matter of the original suit does not exceed three thousand
rupees.”

This provision should be read in this manner :-

“96 (4) No appeal shall lie, from a decree in any suit of the nature cognizable by
Courts of Small Causes, when the amount of value of the subject-matter of the
original suit does not exceed three thousand rupees, except on a question of
law.”

This means if the amount or value of the suit in a suit, which is in the nature of small
cause is three thousand rupees or less than three thousand rupees, there will be no ap-
peal from the judgment and the decree in that case except on a question of law. Therefore,
an appeal shali lie if there involves a question of law in such case. That is the simple
interpretation of this provision.

To study this provision one must go through the provisions of Section 102 of the
C.P.C. also which runs as under :-

“102. NO SECOND APPEAL IN CERTAIN SUITS :- No second appeal shall lie in
any suit of the nature cognizable by Courts of Small Causes, when the amount or
value of the subject-matter of the original suit does not exceed three thousand ru-
pees.”

The purpose of enacting this provision was well stated in Mullas on C.P.C. Vol |, 1981
Edition which is being reproduced here :

“This sub-section is new having been inserted by the Amendment Act, 1976. Though
the section provides for appeals against every decree, the new sub-section restricts
that right and bars appeals from facts against decrees passed in suits cognizable by
the Courts of Small Causes and where the amount or value of the subject-matter of
the suit does not exceed three thousand rupees. The sub-section has been enacted
to bring the section in line with the Presidency Small Cause Courts Act, 1882 and the
Provincial Small Cause Courts Act, 1887 which contain similar restriction.”
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There are two small Cause Courts Acts. One is Provincial Small Cause Courts Act,
1887 and the other is Presidency Small Cause Courts Act, 1882. In M.P. Provincial Small
Cause Courts Act, 1887 is applicable. Under Section 9 of the M.P. Civil Courts Act, Civil
Judge Class Il, Civil Judge Class | and that of the District Judge/Additional District Judge
is empowered to try smali cause cases. There is a Notification under the same provision
which empowers a Civil Judge Class li to try such cases up to the valuation of two hun-
dred rupees, Civil Judge Class | up to the valuation of five hundred rupees and the District
and Additional District Judges up to the vaiuation of one thousand rupees. For further
details regarding the nature of Small Cause cases one may go through the Provincial
Small Cause Courts Act. 1887,

The words used in Section 96 (4) and Section 102 are “suit of the nature cognizable”.
The simple dictionary meaning of “nature” is as under :-

“It means general characteristics and feelings; tipical qualities and statistics of a
person, subject matter and basic qualities or character of a thing ; similar toi some-
thing, a type of something ; having qualities or characteristics of the specified kind."

Thus it will be ciear from the provisions that it is immaterial whether the suit is tried
by a Small Cause Court it self or by a regular Civil Court, what is material is the nature of
such suit should not exceed the amount of three thousand rupees and the nature of suit
should be of a case cognizable by court of Small Cause. The Small Cause Court has no
jurisdiction to try a cause above the amount of three thousand rupees in presidency towns.
(uless the Act is amended) or in M.P. the amount exceeding one thousand rupees. How-
ever, if Civil Court tries a case, the nature of which is that of a small cause, and the
amount or the value of the suit does not exceed three thousand rupees no appeal shall lie
except on a question of law. Therefore, it is the duty of the appellate Court to see (i)
whether the appeal preferred before it is tenable or not (ii) what was the amount of originai
claim in the trial Court. Section 96 (4) says about the subject matter of claim and not the
total amount of the decree which is executable. The words are, “when the amount or value
of the subject matter of the original suit does not exceed three thousand rupees.” There-
fore, it is immaterial whether the amount of decree including costs exceeds more than
three thousand rupees. This should aiso be noted by the appellate Courts.

To summatrise it, two points should be derived from the above statement. One is “any
suit of the nature cognizable by Court of small Cause.” It means any suit relating to a
subject matter over which a Court of Small Cause would have jurisdiction, if the claim
were within the pecuniary limits of its jurisdiction. This is what stated in Sondaram Vs.
Senia, (1990) 23 Mad 547 and 556. The other point to be derived is “the amount of the
claim or value of the suit should not exceed three thousand rupees.” It has nothing to do
with cost of the suit or the amount or the value of the relief granted.

Another important point to be considered is question of law. If there involves a ques-
tion of fact then there is no appeal, but if it involves a question of fact then definitely appeal
lies to the first appellate Court under Section 96 (4) of the CPC. If we go through the
commentaries relating to the provision we get ample material from standard books, such
as Sarkar on CPC, Sections 100 and 102, Mulla and A.l.R. Commentaries on Section 100
and 102 CPC. also.
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To discuss the subject relating to question of law and question of fact, | had/already
written an article on the subject “Trying a preliminary issue as per O. 14 R. 2 CPC".
That Article also appears in this “Joti Journal”. That can also be perused for ready refer-
ence. It can further be made clear by studying some more particulars in this respect.

The question of fact, the question of law and the mixed question of law and fact
are three different factors. When we use the word question of law, it also includes mixed
question of law and fact. The question of fact means a question of fact which is not pre-
determined by an established rule of law or any question except a question as to what the
law is. The Court has to exercise its intellectual judgment on the evidence placed before it
in order to ascertain the truth and justice of the case. So far as question of law is con-
cerned, this is determined by legal rules and principles. So far as mixed question of law
and fact are concerned the basic principle for consideration would be, the meaning of
words is a question of fact in all cases and secondly, the effect of words is a question of
law. But where the document is of such character as to create, modify or extinguish the
rights and obligations of the parties or otherwise effect their status, no question of legal
effect arises and the construction of such a piece of document does not raise a question of
law. This is what stated llam Vs. Dasondhi, AIR 1935 Lahore 378 and Mukund Vs.
Gopinad 21 CLJ 45 and Pran Vs. Prasanna, 35 CLJ 580.

Whether a misdescription in an insurance policy is material or not is partly a question
of law. Construction of documents raising question of law are also taken to be the question
of law. The decisions based on interpretation or inference from documents is a finding of
fact unless interpretation of a document involves the question of application of principle or
law. Mere inference from or the factual value of a document generally raises only a ques-
tion of fact. This has been stated in Jangbir Vs. Mahavir, AIR 1977 SC 27.

NOTE : Judicial Officers may refer the ruling of Wellington Associates Ltd. Vs.
Kirti Mehta, (2000) 4 SCC 272 under the head interpretation of deeds and documents
which is also published in Joti Journal 2000 Pt. 5 at page 610. Misconstruction of a
document which is foundation of the claim in a suit or a document of title is a question of
law. Pure question of law includes interpretation of provisions of Act (Kanhaiya Vs.
Bhagwat, A1954 P 326); Question of maintainability of suit (Gani Vs. Khali, A 1960 J & K
35); Construction of statute or document of title [/ C I (I) Ltd. Vs. CIT, A 1972 SC 1524,
Whether contract is void or not (Rashid Vs. Darparam, A 1954 As 95); Decision on the
interpretation of S. 7 (iv) (c) Court Fees Act (Shamsher Vs. Rajinder, A 1973 SC 2384);
Whether entry of rent in settlement rent roll is conclusive (Sidhakamal Vs. Bata, A 1939
P 402); The point as to termination of tenancy by valid notice (J.C. Chatterji Vs. Srikishen,
A1972 SC 2525); Point as to maintainability of delcaratory suit for non-compliance of S.
42 S.R. Act (S. Vs. Bhindiwala, A 1971 MP 65); Whether certain facts constitute negli-
gence is a question of law (Safdar Vs. Union, A 1978 A 53). Plea of non-maintainability of
suit (CT Vs. Golaknath, A 1979 G 10) Estoppel is an inference of law from proved facts
(Ujagar Vs. Sha, A 1979 P & H 12). Inference from facts as to implied surrender of ten-
ancy (Madhubala Vs. Bhudiya, A 1980 A 266). Question that appeal against order dis-
missing suit for default is not competent (Supdt of Police Vs. About Rashid, A 1980 Gau
8) question whether marriage in contravention of S. 5 (iii) Hindu Marriage Act is void ab
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initio (Shankerappa Vs. Sushilabai, A 1984 Kant 112) whether facts found Specified
requirements of law or the finding which has to draw on a rule of law for the recording of it
or for the ascertainment of its truth is a finding on a question of law. Any other is a finding
on a question of Fact. S. Vs. Jamdar, AIR 1962 SC 445.

The Supreme Court has in Shri Meenakshi Mills Ltd, Vs. I.T. Commr., AIR 1957 SC
65 summarised the subject in the following manner:

PARA - 24

We have discussed the authorities at great length, as some of the observations con-
tained therein appear, at first sight, to render plausible the contention of the appellant, and
it seems desirable that the true meaning of those observations should be clarified, lest
error and misconception should embarrass and fog the administration of law. The position
that emerges on the authorities may thus be summed up :

(1) When the point for determination is a pure question of law such as construction of a
statute or document of title, the decision of the Tribunal is open to reference to the
Court under section 66 (1) (of the Income Tax Act

(2) When the point for determination is a mixed question of law and fact, while the find-
ing of the Tribunal on the facts found is final its decision as to the legal effect of those
findings is a question of law which can be reviewed by the Court.

(3) A finding on a question of fact is open to-attack under S. 66 (1) as erroneous in law
when there is no evidence to support it or if it is perverse.

(4) When the finding is one of fact, the fact that it is itself an inference from other basic
facts will not alter its character as one of fact.

Again, the basis for finding of absence of reasonable or probable cause and the
presence of malice consists in matters of fact, but the inference that should be drawn from
the proved facts-whether they are sufficient to establish absence of reasonable or prob-
able cause & care matters of law (Narayan Vs. Peria, A 1939 M 783 ; Madan Vs. Kakshmi,
1938 PWN 783). So whether adverse possession has been proved is a question of fact,
but whether adverse possession shall be inferred from facts is not a question of fact but of
" legal inference. (Tahilram Vs. Miral, A 1938 S 132 ; Venkata Vs. Vizianagram, A1942 M
725; whether adverse possession has been established (Chandi Vs. Anant, A 1943 O
398; Dip Vs. Pundeo, 25 p 412 ; Bai Ganga Vs. Bheram, A1947 B 300 : Ram Vs. Asa,
A 1937 A 429 : Suba Vs, Fateh 54A 628, Nizamuddin Vs. Mangal, A1949, A 699 ;
Berojullah Vs. Ayatullah, A 1938 C 117; Bhani Vs. Ujagar, A 1936 L 741; Velliyotturamel
Vs. Nadukandy, A 1969 K 222; Bhago Vs. Deepchand, A 1964 Pu 187). Whether pos-
session was adverse is often a question of fact, but it might also be a question of law or a
mixed question (Lachmeswar Vs. Mano war, 19 1A 48; 19 C 253; S. Vs. Kattubadi, A
1962 AP 518; Gundicha Vs. Eswara, A 1965 Or 96); Whether acts amount to disposses-
sion or isolated acts of tresspass (Shk Mangal VS. P.D.C. Co. A 1950 C 328).

Here we can make reference of one citation. Bhorse Vs. Kamal Chand, 1983
M.P.W.N. 13 in which question of law was explained. The defendant alleged that his thumb
impression on the promissory note was obtained by misrepresentatiqn. The allegation

125



was not proved. Since it is misrepresentation, it is a question of law and therefore appeal
is tenable under Section 96 (4). This is one of the best example of mixed question law and

act

To conclude the subject the District Judge/Additional District Judges are requested
to please go through the provisions of Sections 96 (4), 100 and 102 CPC relating to the
suit of nature cognizable by Court of Small Cause, question of fact, question of law and
mixed question of law and fact and the commentary there on. The attention of the Judicial
Officers 1s also invited to one ruling Laxmichand Vs. Mitthu, AIR 1984 M.P. 112, in which
it is held that :

"It is well settled that the right of appeal accrues to the parties to the suit on the date
of the institution of the suit according to the law then in force and therefore, there is a
presumption that subsequent change in law restricting the grounds of appeal will not
apply to appeals arising from the suits instituted earlier. The relevant clause of sec-
tion 97 (2) of the Amendment Act is Clause (1) which provides that the provisions of
Section 96 of the Principal Act as amended by Section 33 of this Act shall not apply
to or affect any appeal against the decree passed in any suit instituted before the
commencement of the said Section 33 and every such appeal shall be dealt with as
if the said section 33 had not come into force. The saving provision contained in
Clause (i) is not limited to any pending appeal but applies generally to any appeal.
The only qualification is that the appeal should be against the decree passed in a
sult instituted before the commencement of section 33. The interpretation of clause
(i) that it is not limited to pending appeal will be consistent with the presumption that
the right of appeal accruing in favour of a party is not taken away by a change in law
as also with section 6, General Clauses Act, the effect of which is preserved by the
opening words of Section 97 (2). AIR 1980 M.P. 16 relied on.”
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FOR JUDICIAL OFFICER TOO

(WELL SCORED!'

The concept of Business Scorecards is fast gaining ground as a tool to assess
performance in an effective manner.

The world of business is very competitive, and if a company wants to achieve excel-
ience and make profit.in this scenario, it should adopt new business performance man-
agement systems to gain an edge over their competitors. These new concepts can either
come though in-house innovation, or by borrowing ideas from other functional areas.

One such concept is that of the Balanced Scorecard, borrowed from the world of
sports- suited to business especially for its practicality.

THE CONCEPT

The Balanced Scorecard is a management philosophy co-authored by Dr Robert
Kaplan and David Norton in the early 1990’s.

This enables an organisation’s vision and strategy to be translated into measurable
actions or plans. tracking performance against pre-defined goals. Thus it provides a me-
dium to convert organisational vision into focussed objectives, which provide a direction
tc the orgainsation.

IMPORTANCE

Traditionally, the companies had evaluated performance primarily by analysing data
such as bottom line, top line, sales volume and ROI. However, Balanced Scorecard is
considered superior because it measures both financial and non financial factors. This is
important because it helps measure all those things that drive the financial performance.

The Balanced Scorecard, as per Kaplan and Norton. tracks performance against
certain key measurabie areas :

The first area is that of learning and growth, which measures the readiness of the
work force to be creative and innovative. The factors taken into consideration are the number
of hours devoted to training, number of external businesses and community organisations:
that employees belong to, and adequacy of long term investments for organisational suc-
cess.

The internal process perspective focuses on those operations of the company that
affect the customer satisfaction and ultimately, the revenues, Other factors considered
here include efficiency, technology usage or cycle time (the amount of time it takes to turn
around a customer order), continuous improvement and innovation of internal business
processes for direct/indirect financial benefits.

Balanced Scorecard, like some other management practices, focuses on principles
such as being customer focused, efficient and maintaining an innovative work force. But
the difference is that if treats them as dynamic factors, monitoring them on a continuous
basis. The objective is to make the work force think strategically, keeping the organisa-
tional vision in sight. It is not intended to be “a big measurement stick” used to discipline
people, but is definitely a change agent.

A growing number of companies are now incorporating this concept in their manage-
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ment. A research conducted by the Gartner Group indicates that 60 percent of Fortune
1,000 firms are planning to bring in this change.

The reason for the rising popularity of this concept is that it helps an organisation to
be aligned to the organisational strategy. It eliminates the “strategy disconnect” between
leadership and line workers, by helping employees understand how each of them can
make a positive or negative impact on the business performance.

BUILDING A BALANCED SCORECARD
Though it seems simple, building a Balanced Scorecard is not a cakewalk.

One key to successfully implementing Balanced Scorecard is to gain full support
from company leaders. It needs to be more than just another report which reflects the true
corporate strategy and vision of the CEO and leadership.

There are a few steps that must be followed while building the Balanced Scorecard.
1.  The first step is to obtain the commitment from a company’s leadership.

2. Defining the organisation’s strategic destination. considering factors like Industry
trends, competitive benchmarking and organisation’s past and present organisational
performance, is the next step.

3. After defining the destination. define the key platform on which the organisational
strategy lies. This helps drive focus and clarity in the organisation.

4. The next step is to develop linked strategy objectives for each theme and to link the
business drivers with the five perspectives.

5. Now, the organisation needs to develop measures and set the targets.

6. Prioritising the initiatives aligned to the scorecard and ensuring that the time, effort
and money spent, is in the right direction is the next step.

7. Lastly, it is important to plan for the implementation, for successfully building the
Balanced Scorecard. As -the old saying goes “A man with a plan can..”

The scorecard data is typically reviewed on a quarterly or monthly basis. A good
scorecard consists of 25-35 measures, all but five of them focusing on customers, enternal
processes learning and growth. Norton contends that if you want your scorecard to be
truly “balanced”, nearly 80 per cent of the measures tracked should be non-financial.

HR (HUMAN RESOURCES) FUNCTION AND BALANCED SCORECARD

The need of the hour, says noted HR professional and author Dave Ulrich, is to
redefine the human resource professional to meet the competitive challenges that the
organisations face today and in the future. Instead of concentrating on the volume of trans-
actions, they should see themselves as sources of value creation.

The Balanced Scoreacard provides a useful launch pad for those who want to trans-
form the HR function into a source of value creation. It is a powerful framework for identi-
fying linkages between HR and business processes and, ultimately, can be used to estab-
lish linkages to financial outcomes. Playing an active role, and leading the change proc-
ess, will benefit the HR professionals and the organisations they work for.

Balanced Scorecard imbeds long-term strategy into management systems through
the mechanism of Measurement. So if an organisation adopts the concept it is definitely
going to see a dramatic improvements in its performance.

SANDEEP PARIKH
Courtesy :- Shri Sandeep Parikh and H.T. Careers. Plus Enhance Dated 9-3-2000
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0. 22 R. 4 C.RC., NOTICE TO LEGAL REPRESENTATIVES

The question posed for solution was defendant after filing of the written statement
died during the pendency of the suit. Plaintiff filed an application under O. 22 R. 4 C.P.C.
of which Notice was sent to the legal representatives who did or did not appear in the
Court. They were added in the array of the plaint as legal representatives of the deceased.
The question is whether without notice of the suit Court can proceed ex-parte if they do
not attend the court in reply to the notice under O. 22 R. 4 or after disposal of application
U/o 22 R. 4 C.P.C. To summarise the answer in a pin pointed fashion, the answer would be
the legal representatives should be noticed for the suit as they were not noticed for the
same They were noticed for showing causing why they should not be brought on record as
legal representatives. Notice to show cause is to be given in the prescribed proforma as
per the Appendix- H, Form No. 4 of the C.P.C. This formal notice to show cause and in
which nothing is mentioned about the nature of the suit.

Once the legal representatives are noticed for showing cause about why they should
not be brought on record, if they do not appear in the Court to show cause what the court
can do is either allow the application or reject it. If it allows the application the proposed
legal representatives will be brought on record. But this does not by itself mean that the
legal representatives have notice of the suit. Thus the duty of the Court is first to issue a
show cause notice to the proposed legal representatives that why they should not be
brought on record. If the legal representatives do not turn up then Court has to decide that
application. If the proposed legal Representatives are brought on record, they should be
arrayed and again notice of the suit should be given as per the provisions of O. 5 R. 1 or
0.5 A. 5 as the case may be along with copy of the plaint and other required docurnents.
If the proposed legal representatives appeare in the Court in reply to the show cause
notice and after deciding the application if they are ultimately brought on record, it is the
duty of the Court to supply them with the copy of the plaint and the copies of the docu-
ments. No one can pre-suppose that notice to show cause as to why the proposed legal
representatives shouid not be brought on the record, is a notice of the suit.

It is said that this type of work takes a long time and causes delay in disposing of the
case. But the simple answer is the procedural law should be followed in its spirt strictly.
The via media is as under : While issuing a show cause notice to the proposed Legal
representatives the Court should also intimate them that the Court is enclosing herewith
the copy of the plaint and other required documents and that in case they are incorporated
as legal representatives, it would be deemed that they have notice of the suit also. If this is
done one can possibly understand that the proposed Legal representatives have suffi-
cient notice and knowledge of the original case also.

The term “Notice” (knowledge) has been well defined under Section 3 of the Transfer
of Property Act which can be perused. For ready reference the literally meaning of Notice
is given as under :-

“Notice is making of something known, of what a man was or might be ignorant of
before. And it produces diverse effects, for, by it, the party who gives the same shall
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have some benefit, which otherwise he should not have had; the party to whom the
notice is given is made subject to some action or charge, that otherwise he had not
been liable to; and his estate in danger or prejudice.”

The other problem is whether a legal representative can file a written statement inde-
pendently that of a deceased person?

The answer would be seen under O. 22 R. 4 (2) of the C.P.C. which runs as under:

“A person so made a party may make a defence appropriate to his character as iegal
representative of the deceased defendant”. i.e. his defence should be that of the
legal representative and not as of individual Character). Please see 0.8 R.9 C.P.C.
and A.l.R. 1992 Delhi 162 Saiued Sirajul Hassaris case.

If he wants to litigate and agitate the matter as an individual he should apply to the
Court that his character in the case should also be that of an independent party to the
proceedings and not that of a representative of the deceased only. In Balakrishna Vs.
Om Prakash, 1987 (1) W.N. 191 {(SC) it was held that the legal representatives of the
deceased defendant were brought on record as legal representatives they cannot take
inconsistent plea. It is requested to go through the provision of O.1 R. 10 (4) C.P.C.

For further studies please go through standard books on C.P.C. with commentaries.

@
BETTER KNOW IT

C.RC., 0.7 R. 7 : RELIEF NOT CLAIMED IN PLAINT : EFFECT OF

0. 7 R. 7 of the CPC speaks about the relief to be granted to the plaintiff. The rel-
evant provision is as under :

“RELIEF TO BE SPECIFICALLY STATED :- Every plaint shall state Specifically the
relief which the plaintiff claims either simply or in the alternative, and it shall not be
necessary to ask for general or other relief which may always be given as the Court
may think just to the same extent as if it had been asked for. And the same Rule shall
apply to any relief claimed by the defendant in his written statement.”

This provision does not mean that plaintiff is not entitled to the relief if he hasnot
claimed. This is not the absolute rule but the provision is to be interpreted in proper man-
ner. For example if a suit by ex-partners is for ascertained sum, it may be treated as a suit
for accounts and such suit is maintainable and Court is entitled to grant appropriate relief.
The basic principle is no relief is available unless necessary facts and documents are

_disclosed in the plaint. If the circumstances of the case permit, Court can grant even such :
relief as not claimed in the plaint. (AIR 1951 SC 177).

If the pleadings, issues and evidence make the evidence available the Court should
grant the relief and if the relief is consistent with or flows from~the case of defence or
necessarily consistent with it and it does not take the opposite party by surprise, Court
can mould the relief. Court can grant such a relief which has not specifically asked for.
Even if the relief is claim under wrong provision of law Court has jurisdiction to grant relief
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under correct provisions of law. If the relief is otherwise available. If the plaintiff fails to
prove his case still entitled to a decree on the basis of the defence. For example. Suit for
eviction of a tenant is filed. If the plaintiff fails to prove tenancy and if it is ultimately proved
that the defendant is a licensee or a trespasser eviction decree can be granted. If the suit
is for speicif performance and plea of agreement for sale fails payment of price, if pleaded,
decree to that extent can be granted. If plaintiff claim smaller share although paid court
fees for larger share and proved entitled to the larger share, decree can be granted.

To conclude it the Court has to look at the substance of the suit and not its form. AIR
1962 SC 633, 638. In a case reported in AIR 1992 Orissa 76 Suit for mandatory injunction
for demolition of unauthorised construction on the land of the plaintiff, plaintiff virtually
asks for recovery of possession. Despite absence of prayer in that behalf prayer for recov-
ery of possession can be allowed since parties led evidence of titie and possession. Court
can grant relief not claimed by the party, such as interest on deposit as it is a discretionary
relief. Further we can illusirate this provision by one example more. Where a widow claim-
ing a partition between her husband and defendant claims possession of portion of house
and movables but it was found that there was no partition, it was held that widow was
entitled to a declaration of title in the property and joint possession. The latest ruling is
2001 (1) M.P.H.T. 381 Kashi Prasad Vs. Banshidhar in which it was held that :

The exercise of jurisdiction to grant such declaratory reliefs beyond the terms of that
section shall depend upon the facts of each case. Such a declaration may be granted
when it is essential as a step to a relief in some other case or when a declaration in itself
is a substantial relief and has immediate coercive effect. The Courts must exercise sound
judgment while granting or refusing such reliefs. Danger to involve the opponent in vexa-
tious litigation should be carefully avoided.

Where both the Courts below have recorded finding on the basis of evidence, avail-
able on record that plaintiff has 1/7th joint share in the property, the learned Appellate
Court should not have refused the same on technical ground that it was not specifically
sought for in relief clause of plaint, particularly, in order to avoid further vexatious litigaion
between the parties, the First Appellate Court should have exercised discretion in the
interest of justice.

PROCEDURE - PURPOSE OF -

!

i

| “Procedure is but the machinery of law after all-the channel and means whereby law
] is administered and Justice reached. It strangely departs from its proper office where
1 in place of facilitating, it is permitted ot obstruct and even to extinguish the legal
I rights and is made to govern where it ought to subserve.”
|
L
I
I
8

LORD PENZANCE

“Law would be a strange science if it rested solely upon Cases.” 3
LORD MANSFIELD
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Charlotte Bronte &1 %2 & f& Prejudices, are most difficult to eradicate from the

heart whose soil has never been loosened or fertilised by education, they grow there, firm
as weeds among stones.
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155. (1) When issues are framed the court must record its findings or decision, with
its reasons therefore, seperately on each issue which needs division (Order XX. rule 5). It
is not sufficient to record “| find the issue in favour of the plaintiff” or “I find the issue
proved”, as is sometimes done. Such findings are often ambiguous and may sometimes
be entirely misleading. similarly, when issues are framed in the negative, the findings
thereon should always be expressed fully in the form “Defendant did (or did not). “He is (or
is not) liable”, etc. In any case the finding must be in plain and distinct terms. When two or
more issues are so intermixed or interdependent that there is distinct advantages in taking
them up together, they may be so taken up, In the judgment the findings should be re-
corded immediately opposite the corresponding issues.

Note : 1. This also applies to appellate judgments in appeal cases in which issues have
been framed.

Note : 2. All the issues should be dealt with. It is not enough to dispose of what the trial
or appellate court regards as a vital issue another court may arrive at a differ-
ent conclusion on that issue and then in the absence of findings on the other
issues, a remand becomes necessary causing great delay.
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PENSION RULES IN EPITOME

BY P.K. TIWARI

Advocate and Retd. Sr. Addit Officer,
A.G.M.P., Gwalior and Ex-Accounts Officer,
High Court of M.P., Jabalpur

1. INTRODUCTION ‘

Industrial Revolution in 19th century transformed England from an agriculturist coun-
try to an Industrialised one. The conditions of labour caused concern and towards the

close of the 19th century, better living conditions were provided by law and this included
pensionary benefits.

By the Act of 1858, the power of the East India Company got transferred to the British
crown and the employees there of servants of the British Crown. For governance of the
employees therefore, rules were made regarding their service conditions including pen-
sions. The rules were called “Civil Service Regulations”, in brief C.S.R. All Government
employees in India, till the Act of 1919 which took effect from 1-1-1922, were governed by
these rules. Thus these are the parent rules which have been modified from time to time
and have attained various captions. From 1-1-1922, the Fundamental Rules, part of the
CSR ceased to apply to employees of Provincial Governments who made their own Fun-
damental Rules. The pension rules of CSR continued to stay. The Constitution of India
removed the concept of Provincial Governments and replaced it by State Governments. In
due course of time the State Governments made their own pension rules. The CSR Rules
now apply to civil employees of the Defence Department only.

2. DIFFERENT SETS OF RULES :
These changes resulted in different sets of rules in the matters of pension including
Gratuity and commutation of pensions. Now pensionary matters generally are covered

under the following Acts/Rules. (Isolated rules and also Rules relating to Judges are not
dealt with).

1. Judges of Hon. Supreme Court

Supreme Court Judges (Salaries &
Conditions of Service) Act, 1958.

High Court Judges (Conditions of

Service) Act. 1954.

3. All India Services - All India Services (DCRB) Rules, 1958.

4. Central Govt. & P & T Employees Central Civil Services (Pension Rules, 1972.

2. Judges of Hon. High Courts

5. Railway employees - Railway Services (Pension) Rules, 1993.
6. Employees of the Govt. of M.P. - M.P. Civil Service (Pension) Rules 1976.

Other dignitaries and armed forces are governed by separate Acts and Rules which
are beyond the scope of this brief article.

3. WHAT IS PENSION, GRATUITY AND COMMUTATION

A question would now arise as to what is pension and what is commutation. Pension
is a monthly amount paid to retirees so that they lead peaceful retired life. Commutation
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envisages exchange or surrender of a permissible part of pension by lumpsum amount to
enable pensioners to meet their urgent retirement settlement needs. Gratuity too is a lump
sum payment for the same purpose. Eligibility for pension requires confirmation in some
post. (But this provision is absent in MPCS Pensions Rules 76).

4. HOWTO CALCULATE

Now pension is determined on 2 factors. One the qualifying service and second the
last 10 months average emoluments. On qualifying service of 33 years or more, a retiree
gets 50% of the average emoluments as pension, For lesser qualifying service it will be in
the proportion of qualifying service divided by 33. (This provision does not apply to Sr. No.
1 and 2 supra). On the other hand gratuity which too is a lump sum payment for fulfilling
urgent requirements of pensioners is based on last emoluments and is limited to 16%
times there of with further monetary limits prescribed from time to time. The present limit is
Rs. 3,50,000/- (Three Lacs Fifty Thousand only).

5. GRATUITY TO FAMILIES OF EMPLOYEES DYING DURING GOVT. SERVICE

The nominees as permitted in the rules are entitled to get a certain minimum amount
of gratuity. If no nomination is made, the payment is to be made to surviving members of
the family as defined under the Rules [Rule 44 (5) of M.P. Civil Services (Pension) Rules
1976 in the case of State Government servants- Rule 50 (6) of CCS (Pension) Rules 1972
in case of Central Government employees and R. 70 of Railway Services (Pension) Rules
19983 in case of Railway pensioners.]

6. FAMILY PENSION

on the death of a Government servant, his family as per details given by the em-
ployee to his Head of office, gets family pension. In case of death of the retiree, the family
members begin to get family pension. The pension is stopped because family pension is
then begun (Rule 54 of CCS (Pension) Rules 54, Rule 75 of the Railway Services (Pen-
sion) Rules 1993 & Rule 47 of M.P. Civil Services (Pension) Rules 1976).

7. PENSION AND GRATUITY NO BOUNTY BEING PROPERTY OF THE RETIREE

it is a fundamental right. State of Punjab Vs. K.R. Erry, 1972 SLR 836 (SC).
Salaluddin Mohd. Yunus Vs. State of Andhra Pradesh, 1984 (3) SLR 119 (SC). R.
Kapoor Vs. Director of Inspection (Income Tax), 1995 (1) Uplbec 89 (SC)

8. CAN PENSION BE REDUCED/STOPPED -YES

By the President of India in the case of Central Government employees vide Rule 9
of the CCS (Pension) Rules 1972. In the case of All India Services by the Central Gov-
ernment vide Rule 6 of the AIS (DCRB) Rules 1958. By the President of India in the case
of Railway employees vide Rule 9 of the Railway services (Pension) Rules 1993. In the
case of State Government Employees by Governor vide rule 9 of the M.P. Civil Services
(Pension) Rules 1976. For the purposes of Rule 9 of CCS (Pension) Rules 1972, Pension
includes gratuity, Union of India Vs. G. Ganeyunatham, 1998 (2) SLJ 103 (SC).

9. INTEREST ON BELATED PAYMENT OF DCRG

There is no provision in the M.P. Civil Services (Pension) Rules 1976. Officers of AIS
& Central Government employees and employees of Railways have this benefit vide Rule
19-A of AIS (DCRB) Rules 1958 : Rule 68 of CCS (Pension) Rules 1972 and Rule 87 of
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the Railway Services (Pension) Rules 1993. The payment of interest is in like manner as
for Provident Fund deposits. However, penal interest is attracted vide State of Kerala Vs.
M. Padmanathan Nair (1985) 1 SCC 429 if payment of retiral dues is delayed.

10. EFFECT OF DISMISSAL OR REMOVAL

There is forfeiture of service on dismissal or removal. Hence no pension- Rule 24 of
CCS (Pension) Rules 1972. In the case of M.P. Civil Services (Pension) Rules 1976. also
Rule 24. in the case of Railway employees the corresponding Rule is 40, of Railway Serv-

ices (Pension) Rules 1993 and in the case of AlS officers Rule 5 of the AlIS (DCRB) Rules
1958.

11. RESIGNATION

Resignation from service unless allowed to be withdrawn, entails forfeiture of past
service (Rule 26 of CCS (Pension) Rules, 1972 ; Rule 26 of M.P. Civil Services (Pension)
Rules 1976, Rule 5 of AIS (DCRB) Rules 1958 and Rule 41 of Railway Services (Pension)
Rules 1993. Hence no pension is payable. Under FR 17 also no pay is payable from the
date of resignation. However, resignation has been equated with voluntary retirement in
the case of JK Cotton and Spinning Mills Vs. State of U.P., AIR 1990 SC 1808. The
impact of this is that if a Government servant resigns after putting in duly verified qualify-
ing service of 20 years or more, he may not loose pension. He shall get proportionate
pension. In other cases resignation shall entail forfeiture of past service and there shall be
no pension in that case. But there are no Govt. instructions whether pension should be
paid if resignation is after 20 years verified qualifying service.

12. INTEREST ON COMMUTATION

Interest not payable on commutation because till commutation value is paid pen-
sioner gets full pension. Reduction occurs only after payment. Commutation Rules make
no room for interest.

13. VOLUNTARY RETIREMENT

Rule 42 of M.P. Civil Services (Pension) Rules provides that a Government servant
can seek voluntary retirement after completion of 20 years of qualifying service. Such
retirement is automatic on expiry of notice period unless notice is allowed to be withdrawn
or because of suspension, he is not permitted to retire voluntarily. Under Rule 42 (b) State
too has power to retire after 25 years of service and even if D.E. pending such compulsory
retirement can be done. Smt. Subha Bai Vs. D.J. Durg. 1998 (1) MPJR 421.

Rule 48 of CCS (Pension) Rules 1972 is similar except that instead of 20 years, 30
years is prescribed. It has been held in a catena of judgments that voluntary retirement is
automatic and no acceptance is necessary. U.O.l. V. Syed Muzzaffer Mir. AIR 1995 SC
176. 1994 AIR (SCW) 4228. But in the case of H.P. Harticulture Produce Marketing and
processing corporation Ltd., AIR 1996 SC 1353, it has been held that it is not automatic
and permission is necessary.

There is yet another Rule 48-A under the Central Civil Service (Pension) Rules which
permits voluntary retirement after 20 years of qualifying service but here acceptance of
the notice by appointing authority is compulsory. The leading judgment on this rule is that
of Balram Gupta V. UOI AIR 1987 SC 2355 holding that if circumstances changed, the
notice could be withdrawn. But strictly viewed this judgment covers rule 48-A. Rule 48 is
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not covered. So also Rule 42 of MPCS (Pension) Rules 1976 would be out of its purview
as there is no rule corresponding to Rule 48-A. Therefore this distinction is important.
What is equally significant is that voluntary retirement automatic position is not exploited
to evade punishment. The Voluntary retirement Rules for AIS Officers are contained in
Rule 16 of AIS (DCRB) Rules 1958.

14.
(a)

(b)

15.

WHAT RULES GOVERN RETIREMENT

Retirement under FR 56- On reaching prescribed age of superannuation or retire-
ment to weed out inefficient and dead weed. This rule also provides for voluntary
retirement.

Retirement due to punishment :- Following prescribed procedure under CCS (CCA)
Rules 1965 or under MPCS (CCA) Rules, 1966. Such retirement is known as com-
pulsory retirement. Corresponding rules exist under Railway Services (Pension) Rules
1993 and AIS (Discipline & Appeal) Rules 1959. (C) Compulsory retirement is pro-
vided under rule 48 of CCS (Pension) Rules 1972 ; under Rule 42 of M.P. Civil Serv-
ice (Pension) Rules 1976. The Corresponding rules are Rule 16 (3) of All India Serv-
ices (DCRB) Rules 1958 & Rule 66 of Railway Services (Pension) Rules 1993.

In Dealing with pension matter the particular rules which govern the matter must be
considered and not other rules generally. it may also be noted that compulsory re-
tirement can also be result of punishment awarded under respective Classification
Control & Appeal Rules or discipline & Appeal Rules (in case of AlIS Officers).
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FLASH

1. (1) Cr.P.C., SECTIONS 451 TO 459 (2) MOTOR VEHICLES ACT, GENERALLY :
CLAIM CASES : RELEASE OF VEHICLE INVOLVED IN ACCIDENT : N.D.
SINGHAL'S CASE OVERRULED :

S.L.P. IN CRI. APPEAL NO. 2802/2000, ORDER DATED 9-2-2001 BY THE
SUPREME COURT
SIYARAM SINGH Vs. STATE OF M.P.

This petition is directed against the impugned order of the High Court. the
High Court having refused to exercise its power under Section 482 on being ap-
proached because of certain directions of the Court in N.D.. Singhal Vs. State of M.P.
[1999 (1) Vidhi Bhasvar). It appears that on a public interest litigation, the Court
had issued certain directions in Singhal's case as the Court came to the conclusion
that in Motor vehicles accidents claims, the claimants are facing a great deal of
inconvenience in getting compensation as such the direction purports to redress
the grievance of the claimants generally. It is contended before us by the learned
counsel for the petitioner that the aforesaid direction takes away the discretion of
the appropriate authority under the Code and tantamount to a Legisiation by the
Court, which the Court does not possess. The learned counsel for the respondent,
on the other hand, contended that such directions have been issued for the benefit
of the entire litigants in all such cases, and as such the said direction in Singhal's
case should not be interfered with.

Having regard to the facts and circumstances of the case, and going through
the directions contained in Singhal's case, we have no manner of doubt that such
direttion obviously takes away the discretion of the appropriate court under differ-
ent provisions of the Code, which cannot be taken away by observation of the High
Court however beneficiary directions may be. In that view of the matter, we observe
that the discretion of the appropriate court under any provision of law is not fattered
with the aforesaid directions.

The special leave petition is disposed of.

®
BAIL, PRECEDENT WHAT IS NOT?
2. (1) 438 CR. PC. BAIL (2) BAIL UNDER E.C. ACT MODE OF CONSIDERATION-
EXPLAIEND. ORDER BY HON’BLE JUSTICE SHRI S.P. KHARE (JBP. SEAT) IN
MISC. CR. C. NO. 814/2001, BALWANT VS. STATE. DELI VERED ON 05-3-2001

ORDER

1. This is an application under section 438 of the Code of Criminal Procedure,
1973 (hereinafter to be referred to as ‘the Code’) for anticipatory bail. It re-
lates to Crime No. 23/2001 of Police Station Multai, District Betul.

2. The case has been registered under Section 7 of the Essential Commodities
Act, 1955 (hereinafter to be referred to as ‘the Act’) for contravention of Clause
4 (c) of the Kerosene (Restriction on Use and Fixation of Ceiling Price) Order.
1993 (hereinafter to be referred to as ‘the control order’) issued under section
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3 of the Act. Applicant Balwant is said to have been found selling kerosene at
the rate of Rs. 8.50 per litre. According to the prosecution retail price of kero-
sene fixed under the Control Order was Rs. 7.90 per litre. This offence is pun-
ishable under section 7 (1) (a) (ii) of the Act. The punishment provided for this
offence is imprisonment which may extend to seven years.

The first point which has been raised on behalf of the applicant is that the
offence punishable under section 7 of the Act is bailable. Reliance has been
placed on the order dated 15.10.1999 (by Hon’ble Dipak Misra, J.) In M.Cr.C.
No. 6111 of 1999 Nemchand Agrawal v. The State of M.P. and a reported deci-
sion- Dinesh Kumar Dubey v. State of M.P. [2001 (1) MPHT 213] (by Hon’ble R.S.
Garg. J.). During the course of hearing two more decisions have been cited, one
dated 30.12.99 (by Hon’ble S.S. Saraf, J.) and the other dated 20.11.2000 in M.
Cr. C. No. 7681/ 2000 (by Hon’ble S.C. Pandey, J.) These decisions have also
taken the view that offence under section 7 of the Act is bailable.

Before considering the cases referred to above in detail, it is necessary to look
at the statutory provisions. Section 10-A of the Act inserted by the Amending
Act (No. 36 of 1967) provided that every offence punishable under the Act shall
be bailable. By the Amending Act (Act No. 30 of 1974), the words “and bail-
able” were deleted from Section 10-A of the Act, The effect of the deletion of
these words from Section 10-A was that there remained no specific provision in
the Act on the point whether the offences punishable under it are bailable or
non-bailable. This attracted the applicability of Schedule I-part 1l “Classifica-
tion of offences against other laws. ” A reference to this Schedule shows that if
an offence is punishable with imprisonment for three years and upwards that
would be “non bailable”. If the offence is punishable with imprisonment for
less than three years or with fine only it would be bailable, According to section
7 (1) of the Act if any person contravenes any order made with reference to
Clause (h) or Clause (i) of sub-Section (2) of Section 3, he shall be punishable
with imprisonment for a term which may extend to one year and in the case of
any other order with imprisonment which may extend to seven years. The con-
travention of Clause 4 (c) of the Control Crder issued under Section 3 of the Act
is punishable with imprisonment which may extend to seven years.

Then came the Essential Commodities (Special Provisions) Act, 1981 (Act No.
18 of 1981) by which the words “and non bailable” were added in Section 10-
A of the Act. This amendment was not a permanent featt { the Act. It was
for a specified period and it was extended from time to tiri.c. The said amend-
ment ultimately lapsed after the expiry of the period of the Essential Commodi-
ties (Amendment) ordinance, 1998 which was promulgated on 25-4-1998. As
the amendment which was incorporated in 1981 has come to an end by efflux
of time, the words “and non-bailable” in Section 10-A of the Act stand delated.
Therefore, Section 10A as amended in 1974 will hold the field now. As already
discussed, the offences under section 7 (1) (a) (ii) and 7 (2) of the Act which
are punishable with imprisonment for seven years are non-bailable by virtue of
the provisions in Schedule | part Il of the Code.
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Now the cases relied upon by the learned counsel for the applicant should be
considered. In Nemchand Agrawal v. State of M.P. the arguments mainly cen-
tred round the point whether the amendment which was made in 1981 to Sec-
tion 10-A of the Act and which was extended from time to time still subsists.
After tracing the steps taken to renew the life of 1981 Amendment it has been
held that it has lapsed. It was not brought to the notice of the Bench that by an
amendment made in 1974 the word “bailable” was deleted from section 10-A
of the Act and therefore the Schedule |- part Il to the Code should be referred
to for determining the question whether the offence punishable under the Act
is bailable or non-bailable. It was assumed that once it is shown that the amend-
ment made in 1981 ceased to remain in force the offence would become bail-
able. The question whether the offence in question is bailable or non-bailable
was not considered in light of the relevant statutory provision in Schedule |
(Part-11) of the Code,

In Dinesh Kumar Dubey v. State of Madhya Pradesh [2001 (1) M.P.H.T. 213] the
same point came up for consideration. In that case in para 4 it has been ob-
served.-“in the absence of any other provisions showing the offence to be non-
bailable, the offence would continue to be bailable in view of Schedule-ll to the
Code of the Criminal Procedure, 1973 But on reference to this Schedule it is
clear that the offence punishable with imprisonment for more than three years
is non-bailable. In the two other cases reliance was placed on the order in
Nemchand Agrawal v. State of M.P. M. Cr. C. 6111 of 1999.

What is precedent : As demonstrated earlier the statutory legal position, as it
exists today, is that the offence under section 7 (1) (a) (ii) of the Act which is
punishable with imprisonment for seven years is non-bailable. The question is
whether the view taken in the four cases referred to above sould be followed by
this Bench or there is a scope for clarification without referring the matter to a
larger Bench. It is axiomatic that a decision is an authority for the question of
law which it decides and not for a question which was not raised or consid-
ered. A sub-silentio order or assumption in disregard of a clear and unambigu-
ous statutory provision is not a precedent. If a provision in a statute is con-
strued or interpreted one way or the other that would be a precedent for the
future and would be binding on coordinate benches. But something which has
been assumed and not decided cannot be considered as authoritative binding
precedent.

Where a certain point of law is not brought to the view of the Court in determin-
ing a cause, the decision is not a precedent calling for the same decision in a
similar case in which the point is brought before the court. (Law Lexicon by
P.R. Aiyar edited by Justice Y. V. Chandrachud 1997 edition page 1494). In
Goodyear India Ltd. vs. State of Haryana (AIR 1990 S.C. 781) it has been ob-
served by the Supreme Court that a decision on a question which has not been
argued cannot be treated as a precedent. If an ingredient of a section was
neither argued nor was considered, the passing reference based on the
phraseologyof the section cannot be said to be the dictum.
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10.

Failure to consider a statutory provision is one of the clearest cases in which
the court is not bound to follow its own decisions. [Bonalumi v. Secretary of
State (1985) 1 All ER 797]. in Young v. Bristol Aeroplane Co., Ltd [(1944) 2 All
E.R. 293] it has been observed by Lord Greene, M.R. “Where the court has
construed a statute or a rule having the force of a statute, its decision stands
on the same footing as any other decision on a question of law. But where the
court is satisfied that an earlier decision was given in ignorance of the terms of
a statute or a rule having the force of a statute the position is very different. It
cannot, in our opinion, be right to say that in such a case the court is entitled
to disregard the statutory provision and is bound to follow a decision of its own
given when that provision was not present to its mind. Cases of this description
are examples of decisions given per incuriam.” It has been held by a Division
Bench of this Court in United India Insurance Company v. Mahila Ramshree
[1996) JLJ 691] that judgment is per incuriam if the relevant law has not been
considered and it has no binding effect.

ORDER OF THE COURT :

g

12.

b

> w o

in view of the above discussion it must be held that the cases falling under
section 7 (1) {(a) (ii) of the Act being punishable with imprisonment which may
extend to seven years read with Schedule | part |l to the Code are non-bail-
abie”. In the present case the alleged contravention of the Control Order is
punishabie under section 7 (1) (a) (ii) ot the Act. The applicant who was found
selling kerosene in excess of the price fixed under the Control Order does not
on the facts and in the circumstances of the present case deserve anticipatory
bail. The application for anticipatory bail is rejected.

A number of cases have come before this Court which go to show that there is
confusion in the minds of the subordinate Courts whether the offences under
the Act are bailabie or non-bailable. Therefore, a copy of this order be immedi-
ately circulated amongst all the subordinate Courts.
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OPINIONS AND VIEWS EXPRESSED IN THE MAGAZINE ARE OF THE WRITERS OF THE
ARTICLES AND NOT-BINDING ON THE INSTITUTION AND FOR JUDICIAL PROCEEDING..
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