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PART-II
(NOTES ON IMPORTANT JUDGMENTS)

ACT/TOPIC NOTE PAGE
' NO. NO.

ADVERSE POSSESSION

- Adverse possession, plea of — Nature of
possession as well as commencement
of possession should be pleaded and
proved 66 64

ARBITRATION ACT, 1940

Section 13 - Jurisdiction of arbitrator — Distinction
between error within jurisdiction and
error in excess of jurisdiction 73 71

- Jurisdiction of arbitrator, objection
regarding — Acceptance of awarded
amount by a party — Effect 76 74

ARBITRATION AND CONCILIATION ACT, 1996

Section 34 - Arbitral award, setting aside of —
Question regarding deficiency in
stamping and registration not covered
by Section 34 — Such questions may :
be raised under Section 47 C.P.C. 86 84
CIVIL PRACTICE

- Term “first hearing”, meaning of —
Ordinarily it means date when issues
are determined — Law explained 79 7T

CIVIL PROCEDURE CODE, 1908

Section 11 - Inherent power of Court when judgment
and 151 or order obtained by fraud — Law
explained 78 76

O.1R.10 - Transferee pendente lite cannot as of
right seek impleadment as a party in
the suit 59 56

0.6 R.1 - Pleadings — Variance between
pleadings and evidence, effect — Held,
evidence cannot be looked into or
relied upon 92 88

< e, e X
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ACT/TOPIC

NOTE PAGE

NO. NO.

0.13R.4

0.22 Rr.4 and 9

0. 27 R. 5-B

0.41 R.23
and 23-A

Document, objection regarding
admissibility and proof- Objection when
and how to be taken — Law explained 93 (i) 88

Application under O. 22, R.4 filed—Such
application can be treated under R. 9 67 65

Government/ Public Officer acting in his

officiating capacity is a party to the suit

or proceeding- Court’s suo motu duty to

make every effort and to assist the parties

for amicable settlement- No obligation on

the parties to pray for it- Law explained 108 101

Remand, power of — The power should
be exercised sparingly 101 95

CONSTITUTION OF INDIA

Article 136

Private party can challenge acquittal
by way of appeal under Article 136 56 (i) 53

CRIMINAL PROCEDURE CODE, 1973

Section 14

Section 41

Section 107
and 111

Section 223

Section 256

Effect of the order of Magistrate on
subsequent legal proceedings before a
competent Court — Law explained 57 54

Arrest of female — While arresting a

female, effort should be to keep a lady

constable present — Arrest may be

made without such presence for reasons

to be recorded by arresting authority 53 51

Preliminary order under Sections

111 and 107 — Order passed in

cyclostyled form — Lack of application of

mind manifest — Held, order bad inlaw 106 99

Special Judge, jurisdiction of —

Co-accused though not charged under

the Act may be tried by Special Judge if

offence committed in course of same

transaction 89 86

Complaint, dismissal of due to non-

appearance of complainant- Discretion

should be exercised judicially — Law

explained 96 92
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ACT/TOPIC NOTE PAGE
NO. NO.
Section 309 - Dishonour aof cheque — Civil suit for
recovery and criminal complaint under
Section 138 of Negotiable Instruments
Act pending - Civil suit ordinarily not
to be stayed 68 65
Sections 353, - Judgment includes punishment- Right
354 and 374 of appeal against conviction not
available unless consequential sentence
is passed 102 96
Section 397 - Complainant's revision against
~ reduction of sentence-Maintainability-
Revision is maintainable 88 85
Section 468 - Limitation, computation of — Limitation
is not for taking cognizance but for filing
of complaint or initiation of prosecution 85 83
CRIMINAL TRIAL
- Circumstantial evidence — Conviction
can be based on circumstantial
evidence — Law explained 75 73
- Last seen, circumstance of — Accused
should explain how victim suffered
death or should own liability for homicide 71 69
- Production of evidence — Duty of trial
Court and prosecutor — The Court
should not function as a spectator or
mere recording machine 94 90
ENVIRONMENT (PROTECTION) ACT, 1986 &
RECYCLED PLASTICS MANUFACTURE AND USAGE
RULES, 1999
Sections 3 (2) - Recycled plastic, manufacture and use
(viii), 25 and of — Guidelines issued by the Court to
Rule 4 ensure the compliance of relevant legal
provisions 63 60
EVIDENCE ACT, 1872
Section 3 - Appreciation of evidence— Ocular
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ACT/TOPIC

NOTE PAGE

NO.

NO.

Section 3

Section 24

Section 67

Section 108

Section 118

evidence vis-a-vis medical evidence —
Ocular evidence if credible and
trustworthy, should get primacy over
medical evidence

Expression “proved”, “disproved” and
“not proved” — Applicability in civil and
criminal cases — Difference

Extra judicial confession— If found
voluntary and credible can be the sole
basis of the conviction — Law explained

Documents, proof of — Mere production
and marking of a document as exhibit,
no proof of its content

Presumption of death under Section
108 — When such presumption available

Child witness — If found competent to
depose and reliable, conviction may be
based on the testimony of child witness

HINDU MARRIAGE ACT, 1955

Section 25

Permanent alimony, grant of- Dismissal
of application does not amount to
passing of decree within the meaning
of this Section

INDIAN PENAL CODE, 1860

Section 34

Sections 96
and 105

Section 120-B

“Common intention” u/s 34 —
Participation in some manner
necessary — Law explained

Private defence , plea of — Burden of
establishing the plea on accused —
Nature of burden and mode of proof
explained — Number of injuries not
always a safe criterion to determine
who the aggressor was

Criminal conspiracy, what amounts to —
Proof of an overt act not necessary —
Criminal conspiracy can be proved by
circumstantial evidence
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ACT/TOPIC

NOTE PAGE

NO.

NO.

Section 201

Sections 228-
A, 375 and
376 to 376-D

Sections 304 —
B & 498 - A

Section 361

Section 376

JUDICIARY

Section 201, ambit, scope and
applicability — Law explained

Rape — Victim’s identity, disclosure of —
Held, not to be disclosed in judgment or
order

Rape — To constitute rape the slightest
degree of penetration sufficient

Appreciation of evidence in rape cases
— Victim’s testimony — Corroboration
not to be insisted upon — Law explained

Sentence, in cases of gang rape —
Phrase “adequate and special reasons”,
meaning of — Mode of exercise of
discretion — Law explained

Term “soon before” as used in Section
304 — B — Meaning and connotation of —
Even if accusations under Section 304-
B fail, case under Section 498-A may
be made out

Kidnapping from lawful guardianship —
Phrase ‘whoever takes or entices any
minor’, meaning and connotation of —
Law explained

Rape — Consent and submission,
difference between — Submission
always not indicative of consent

Judicial service, nature of — It involves
exercise of sovereign judicial power of
the State — Honesty and integrity
expected from persons holding the
office — Stream of justice be kept
unpolluted — Object of compulsory
retirement stated

LAND REVENUE CODE, 1959 (M.P.)

Section 116

- Revenue entries — Entries made by

Settlement Officer during revenue
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ACT/TOPIC

NOTE
NO.

PAGE
NO.

Sections 150
and 257 (h)

Section 158

survey cannot be corrected by
Tahsildar under Section 116 100

- Recovery of any sum as arrears of
land revenue — Bar enacted under
Section 257 (h) regarding jurisdiction of
Civil Court- Bar not applicable where
proceedings relate to sum of money
recoverable as arrears of land revenue 69

- Pujari'sinterest in temple property, nature
of -Property never vested in Pujari 98

MADHYA PRADESH MUNICIPALITY (DETERMI-
NATION OF ANNUAL LETTING VALUE OF BUILDING/
LAND) RULES, 1997

Rules 4,5,6,
10 and 11

- Annual letting value, determination of,
under Municipal Corporation Act, 1956
and Municipalities Act, 1961 — The
dictum laid down in Ratnaprabha’s
case no more effective and binding -
Law explained 99

MOTOR VEHICLES ACT, 1939

Section 110

- Compensation, determination of —
Compensation is relatable to the loss
of contribution — Claimant's father and
mother of 47 and 43 years
respectively— Deceased unmarried—
Parents having separate earnings —
Held, multiplier cannot exceed 10 even
by the most liberal standards 107

MOTOR VEHICLES ACT, 1988

Section 166

- Dependency of parents— Dependency
will be 1/3rd of income of the deceased
— Law explained 104

N.D.P.S. ACT, 1985

Section 21

- Sentence — Offence and conviction
prior to the date of the notification
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ACT/TOPIC NOTE @ PAGE
NO. NO.

dt.19-10-2001- Held, benefit of the
notification not available to the
appellant/accused 91 87

Sections 35 - “Possession”, meaning of under the
and 54 Act — Possession may be
constructive — Possession whether
conscious or not, determination of —
Law explained 90 86

Sections 42(2) - Section 42(2), nature of — Provisions of
and 41(2) this Section are mandatory — Search
and seizure by Gazetted Officer under
Section 41 (2) — In such case Section
42 (2) not applicable — Law explained 80 78

NEGOTIABLE INSTRUMENTS ACT, 1881

Section 138 - Notice, requirement of under Section
Proviso (b) 138 Proviso (b)— More than one cheque
dishonoured — Consolidated notice not
bad, however, demand of cheque
amount should be specific 105 98

Section 142 - Premature complaint — Cognizance can
be taken on completion of prescribed
period 95 91

PREVENTION OF CORRUPTION ACT, 1988

Section 3 - Special Judge, jurisdiction of —
Co-accused though not charged under
the Act may be tried by Special Judge if
offence committed in course of same
transaction 89 86

Sections 13 (1) - Investigation into offence under
(e) and 17, Section 13 (1) (e) — Second Proviso of
Second Proviso  Section 17 is an additional legal
requirement to that of first Proviso 65 63

SERVICE LAW

- Unauthorized absence from duty
amounts to misconduct — Treating
period of absence as leave without pay
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ACT/TOPIC NOTE PAGE
NO. NO.
is not condonation of misconduct —
Suspended employee is required not to
leave station without headquarter
permission 81 79
SUCCESSION ACT, 1925
Sections 63 - Will, proof of — Suspicious circum-
and 68 stances — Natural heirs excluded or
lesser share given to them, not a
suspicious circumstance 62 59
TRANSFER OF PROPERTY ACT, 1882
Section 105 - Lease — Lease may be in perpetuity —
Renewal and extension of lease,
distinction — Renewal under covenant
of lease is a unilateral act of the lesseé 55 52
WORDS AND PHRASES
- “Shall” or “may”, use of words — Whether
directory or mandatory depends upon
purpose and object of the provision 83 81
PART-III
(CIRCULARS/NOTIFICATIONS)
1. Notification regarding Amendment in Notaries Rules, 1956 5
2. Notification regarding appointing date of enforcement of
Wild Life (Protection) Amendment Act, 2002 5
3. Notification regarding Prevention of Food Adulteration
(Third Amendment) Rules, 2003 5
4. AT T | AAAF AfFwTRAr/ FHAE R FT 4T KA
et sras 8
5. qan frgw wifgrareii wt dfeawor gATor oF A arEd FaE 8
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PART-IV
(IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS)

1. The Constitution (Eighty-Ninth Amendment) Act, 2003

2. The Prevention of Insults to National Honour (Amendment)
Act, 2003

Madhya Pradesh Judicial Service Revision of Pay Rules, 2003

4. Corrigendum to the Madhya Pradesh Judicial Service
Revision of Pay Rules, 2003

5. 31fe ost Aawds ATt @ar gAiev W, 2003

We are thankful to publishers of AIR, SCC, MPLJ, JLJ,
MPHT, ANJ, Vidhi Bhasvar, MPJR, RN and MPLT for
using some of their material in this Journal

- Editor
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FROM THE PEN OF THE EDITOR

A. K. SAXENA
Director

Our Judicial Officers’Training & Research Institute has been imparting training
to judicial officers of State of Madhya Pradesh through various modes. The
Institute has diversified its activities. A new training scheme has been adopted
for Civil Judges Class Il and Additional District Judges at the induction level and
the scheme includes workshops for District Judges also. We try to cover almost
all the relevant aspects during training so that our judicial officers may not face
any difficulty while deciding the cases. The Institute also intends to start train-
ing programmes for officers of other departments. Publishing of JOTI Journal is
equally important. A significant function by itself. Considering the above activi-
ties, the number of judicial officers in Madhya Pradesh, one year training pro-
gramme of Civil Judges Class Il at induction level with very limited staff and
infrastructure of J.O.T.R.I., it is not possible to call all the judicial officers for
training and refresher courses frequently. Inspite of our best efforts, the judicial
officers of various cadre could not attend the training or refresher programme in
last few years but we are going to have them with us at the earliest. The
Institute has been vigilant about this problem and, therefore, a new bi-monthly
training programme at district level has been approved by Hon’ble the High
Court under the new training scheme.

The bi-monthly training programme at district level started in the month of
August, 2003 and since then the Institute has received number of articles on
various problems/topics from almost all the districts. The District Judges have to
play the key role for the success of this training programme for which | have
already laid stress in my earlier editorial. No doubt, our judicial officers are
burdened with judicial work and the District Judges have to perform their admin-
istrative duties apart from their regular judicial work but this state of affair is not
new. The judicial officers are doing judicial and administrative work since incep-
tion of the Courts. So, this cannot be any excuse for not performing well in the
bi-monthly training programme. Apart from that, the bi-monthly training scheme
is the programme of our High Court and we are duty-bound to take it seriously
and sincerely. Some of the districts are doing fairly well and their articles are of
good standard but most of the districts are not performing as per standard of
Madhya Pradesh District Judiciary. The only cause of poor performance appears
to me is that the District Judges of most of the districts do not take this pro-
gramme with real seriousness.

| have already intimated that the answer to the problem must be in article
form but to my surprise some of the District Judges are sending the answers in
memo form or the articles are too short without proper discussion or without
referring to any case laws to substantiate their conclusion. These articles, in no
way, are fruitful to judicial officers of the State. Some of the District Judges also
tried to shift their burden on their subordinates and thereafter, they did not care
to check the articles, resultantly, the articles are repiete with full of mistakes.
Apart from numerous grammatical mistakes in the articles, (no matter whether
the article is written in Hindi or in English) we found several mistakes of spelling
and punctuations, and needless to say about other typing mistakes. We have
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also found the same mistakes in those portions of the articles which were repro-
duced from the various Acts or case laws, which is unacceptable. It appears
that the writers of the articles do not care to read it out on its completion and the
District Judges also send it without going through the articles. Whenever we
find a particular article is of good standard but with full of small errors, we have
to carry out necessary corrections and after informing the concerned District
Judges about these corrections and taking their permission, we publish it in the
Journal. | and my officers have to devote our time in this process because we
cannot publish any article with such type of errors. Whenever we find that an
article is not complete in itself, we try to add necessary and relevant matter on
that problem/topic and publish it separately for the guidance of judicial officers.
If the Institute does not find an article of good standard on any problem/ topic,
either the Institute publishes its own article or sends the problem/topic to other
group of districts in place of earlier group so that the Institute may get a better
article on the subject in question.

Recently, a Consulation Meeting with all the State Judicial Academies and
Training Directorates was convened to structure future courses of Judicial Edu-
cation and Training at National Judicial Academy, Bhopal and the Additional Di-
rector of our Institute attended the meeting. He appraised our training pro-
grammes during formal and informal discussions to all the participants and he
informed us that probably no other Institute of the country is conducting bi-
monthly training programme at district level. He also informed that our bi-
monthly training programme was highly praised by Hon’ble Judges of various
High Courts and Director, National Judicial Academy. This shows how important
and qualitative bi-monthly training programme at district level we have and how
much time the judicial officers should devote for the success of this programme.
Apart from this, the Institute has also started sending JOTI Journal to all the
Training Institutes/Academies of the-country regularly and the articles prepared
by the judicial officers of various districts come in sight of Hon’ble Judges and
high officials of all the High Courts/Institutes. Therefore, it is our foremost duty
to prepare articles of excellent standard so that the true picture of Madhya Pradesh
District Judiciary may emerge before other High Courts of the country.

The bi-monthly training programme at district level was inducted in training
scheme with a view to provide better opportunities to judicial officers to take
active participation during discussion. Active participation in bi-monthly training
programme will not only help the judicial officers to enrich their knowledge on a
given topic but they will also be benefited immensely by publication of good
articles on various complex problems of day-to-day working. The district Judges
have to take the responsibility in this regard. To deliver our knowledge or to
guide judicial officers is a matter of exultation and it is expected from all the
District Judges and senior judicial officers that they will not miss the opportunity.
If the head of the District Judiciary is sincere for implementation of the pro-
gramme, the subordinates cannot dare to remain non-co-operative. So, the
Institute expects a lot from District Judiciary to run bi-monthly training programme
successfully and | am sure that the judicial officers of Madhya Pradesh will per-
form as per our expectations.

Rest in next issue.
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FAREWELL TO HON'BLE THE CHIEF JUSTICE
SHRI KUMAR RAJARATNAM

Hon’ble Shri Justice Kumar Rajaratnam, who adorned the office of
Chief Justice of High Court of Madhya Pradesh for about 6 months, demitted
the office on March 12, 2004 after the age of superannuation.

Born on March 13, 1942 in Bangalore, His Lordship graduated from
Loyola College, Madras and thereafter went to England for higher studies.
His Lordship was called to bar by the Hon’ble Society of Gray’s Inn Hilary
Term, 1970.

Envrolled in India as an Advocate in the year 1971, His Lordship started
practice under able guidance of Shri R. Pandian, a Senior Lawyer of Ma-
dras Bar, who later became a Judge of the Supreme Court of India. Ap-
peared in the Original Side of the High Court having a good practice in
Criminal Side and Writ Petitions. Was Senior Standing Counsel to the Cen-
tral Government for sometime. Was elected twice as President of the Ma-
dras Bar Association from 1992-1994.

Elevated on January 10, 1994 as Judge of Madras High Court, His
Lordship was transferred to Karnataka High Court in the same capacity.
Appointed Chief Justice of High Court of Madhya Pradesh and took oath of
the office at Raj Bhawan, Bhopal on September 6, 2003. His Lordship was
accorded farewell ovation on March 12, 2004 in the Conference Hall of
South Block of the High Court of Madhya Pradesh, Jabalpur.

We, on behalf of JOTI Journal wish His Lordship a healthy, happy and

prosperous life.
°






PART - 1

ADDRESS BY
HON’BLE SHRI JUSTICE RAJEEV GUPTA, ADMINISTRATIVE JUDGE,
AT THE FAREWELL OVATION OF HON’BLE THE CHIEF JUSTICE
HELD ON MARCH 12, 2004 AT JABALPUR

We have assembled here today to bid farewell to our Hon’ble Chief Jus-
tice Shri Kumar Rajaratnamiji.

Born on 13th of March, 1942 in Bangalore, Your Lordship had your school-
ing at the Lawrence School, Lovedale, Ooty and Madras Christian College
High School, Madras. Your Lordship graduated from Loyola College, Madras
and went to England for Higher Studies. Your Lordship was then called to the
Bar by the Hon’ble Society of Gray’s Inn Hilary Term 1970.

Your Lordship joined the profession as an Advocate in the year 1971,
under the able guidance of Shri R. Pandian, a Senior Lawyer of Madras Bar,
who later became a Judge of the Supreme Court of India. Your Lordship ap-

peared in many important cases in the High Court of Madras and also before
the Supreme Court.

Your Lordship was elected as president of the Madras Bar Association
for two consecutive terms during 1992-1993 and 1993-1994.

Your Lordship was elevated as a Judge of Madras High Court on 10th of
January, 1994 and later assumed the office of Judge of Karnataka High Court
on 24th of January, 1994.

Your Lordship took over as the 21st Chief Justice of Madhya Pradesh
High Court on 6th September 2003.

Your Lordship took keen interest in the disposal of those criminal ap-
peals in which the accused persons were in custody. It was on the initiative of
My Lord the Chief Justice that all the Judges of this High Court heard these
appeals even on Saturdays and it is with great satisfaction that | am informing
you that only few appeals of the Single Bench are now pending wherein the
accused persons are in custody.

Under the dynamic leadership of My Lord the Chief Justice as many as
fifty thousand cases were disposed of during the period between September
2003 to March 2004.
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Your Lordship pursued the matter concerning Lok Adalat at the High Court
level with keen interest, and in these Lok Adalats more than 800 cases were
disposed of during My Lord’s tenure.

During my Lord’s tenure the number of Judges of our High Court was
increased from 29 to 42. It was on account of the efforts of My Lord the Chief
Justice that the Judges have been provided with Personal Computers and
Lap Tops with SCC online.

My Lord the Chief Justice has been very generous to the members of the
Bar. During My Lord’s tenure the chambers were made available to the Bar
Association; a reading room for the lawyers on the first floor was provided;
and, a personal computer with SCC online in the High Court Library was made
available for use by the members of the Bar.

Your Lordship delivered several landmark Judgments as Chief Justice of
Madhya Pradesh High Court and as Judge of Karnataka High Court which
adorn the Law Journals, and would guide the legal fraternity for all times to
come.

Under the guidance of My Lord the Chief Justice a grand function was
arranged on 2nd of March 2004 to felicitate Former Chief Justice of India,
Hon’ble Shri Justice J.S. Verma, and Senior Counsel, Dr. Rajendra Singh.
Hon’ble the Chief Justice of India Shri V.N. Khare, Hon’ble Shri Justice R.C.
Lahoti and Hon’ble Shri Justice D.M. Dharmadhikari, Judges of the Supreme
Court, participated in the function. In the same week Hon’ble Shri Justice
Rajendra Babu, Judge, Supreme Court of India, also visited the Bar Associa-
tion.

Your Lordship would soon assume the office of Chairman, SEBI, Appel-
late Tribual.

I, on my behalf, and on behalf of the brother Judges extend best wishes
to Your Lordship and Madam Heera K Rajaratnamji, who has always been
kind to all, and wish you long life, good health and best of everything in life.
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REPLY BY
HON’BLE SHRI JUSTICE KUMAR RAJARATNAM,
TO THE FAREWELL OVATION

My wife and | are deeply sensible of the honour bestowed on us in
acocrding me this ovation.

The nobal Bar at Jabalpur has presented me with accolades, showered
me with flowers, crowned me with glory, gave me respect love and affection.
How can | repay this spontaneous affection shown to me by the Bar except
with tears of gratitude and eternal joy.

| have spent many years in the United Kingdom, United States and
Karnataka but | shall say without hesitation that it was those six lovely months
which | spent in Madhya Pradesh particularly in Jabalpur which was the most
beautiful period of my life.

The future of this noble Institution is in the hands of the Bar. Bar is the
mirror of the Bench. Indeed the bar is the mother of the Bench.

We leave you for a short time while we are on the Bench and after that
we come back to you when we retire.

The Jabalpur Bar with its noble traditions and culture, has earned the
respect of this Country. | salute the Jabalpur Bar.

The younger Members of the Bar have impressed me enormously and |
have special place for them in my heart. There is a great future for them in this
profession, and | wish them God speed in the profession.

On this occasion, | would like to pay tribute to my esteemed colleagues
at the Jabalpur Bench, Indore Bench and the Gwalior Bench. But for their

guidance, cooperation and healthy suggestions, | would have been a silent
spectator.

| am deeply indebted to Hon’ble Justice R.C. Lahoti and Hon’ble Justice
D.M. Dharmadhikari, Judges of the Supreme Court for their guidance in de-
termining the destiny of this Court and for their warmth and affection shown to
me and my family.

| salute my predecessors Justice G.P. Singh, Justice J.S. Verma, Justice
U.L. Bhat, Justice A.K. Mathur and Justice Bhawani Singh who have led this
Court with great distinction.

I would like to thank the Advocate General, Mr. R.N. Singh and his wife
for all the kindness and affection showered on us.
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My wife and | are grateful for all the affection and hospitality showered on
our family by the Judges at the Jabalpur Bench. We will never forget their
kindness. ;

| for my part have tried to do justice with compassion skipping aside
hyper technicalities.

Both in my personal life and in my judicial work, | was constantly re-
minded of these words in Bhagavad Geetha and | quote:

“He, who is satisfied with gain which comes of its own accord, who is
free from duality and does not envy, who is steady in both success and failure,
is never entangled, although performing his duty.”

Unquote

My Judicial work has been in consonance with the principles of compas-
sion, equity and good conscience having regard to the present conditions of
the Indian Society. There have been an occasion when the concept of com-
passion may have been over stretched. Some of my judgments may not make
good law, but make good sense.

The tool of judicial pronouncement must always be in conformity with the
principles of justice, equity and good conscience particularly in a proverty
ridden country like ours.

It would be erroneous to think that | have tinge of sadness when | demit
my office. It cannot be so. Of course | will miss you all. A lawyer never retires,
but a Judge, the day he enters in service, knows exactly when he demits
office. So there can be no regrets, only gratitude and pleasant memories.

Like all dreamers, | too have a dream for the State.

For a sufficiently long time, | presided over Criminal Benches at Karnataka.
We did nothing, but either to convict the accused or to acquit them. There was
hardly any scope to worry about the plight of the family of the deceased be-
cause the law does not permit any payment of compensation except out of the
pocket of the accused. The accused invariably languishes in jail without any
means himself to pay for the upkeep of his own family while he is in custody.

Some time later, | had been assigned judicial work to deal with appeals
under the provisions of the Motor Vehicles Act and the Workmen’s Compen-
sation Act. While dealing with this branch of law, we did just the opposite,
awarded huge sums of money as compensation, but never had any power to
send any driver of a vehicle, who caused the accident, to Jail. No victim in an
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accident case ever thought of retributive justice. He was only concerned about
the quantum of compensation.

It broke my heart. | asked myself, if the State can have a statute-of no
fault liability, why is it not possible for the State to have a concept of no fault
compensation to the vitims of crime?

The legal heirs of the deceased in a murder case have no succor. They
suffer silently and the bread winner has been snuffed out by a cruel act of
murder. Take for example the case of a dowry death where the husband is
sent to jail, rightly so and the wife dies in a gruesome manner, but who cares
for the children of the victim. Sending the accused to jail by itself cannot ap-
pease the conscience of the State uniess victims of crime are also taken care
of. Justice Babu, as he then was, and myself sitting in a Division Bench at
Karnataka extended the concept of strict liablity of the sovereign republic State
to custodial death (ILR 1995 KAR 2424- Rylands vs. Fletchre) principle.

| ask myself this question, why is it not possible for the State to create a
fund for compensating the victims of crime? Chief Justice of India- Dr. A.S.
Anand, as he then was, in his lecture on ‘Victims of Crime - the unseen side’
said, which | quote :

“Emotional assistance or charity has its own limitations. A permanent
mode of compensation has to be worked out. It may be worth consid-
ering as to whether the State which fails to protect the life and property
of the citizen should not be made to pay compensation to the victim of
the crime because provisions for payment of compensation, out of the
fine imposed, with all its limitations, are rather illusbry, of course, re-
serving the right of the State to reimbursement from the guilty”

To my knowledge, a fund for payment of compensation to victims of crime
is in practice in Canada, Australia, New Zealand, the United Kingdom and a
separate Board is constituted for awarding compensation to them.

| have always cried for the victims of crime.

I would like to see a fund created by the State for this purpose. If such a
fund is created, it would be for the first time any where in India. It can be
looked after by an autonomus body headed by a retired Judge. Donation can
come from corporates and other institutions. The fund will go a long way in
giving succour and solace to the victims of crime who suffer endlessly. It is the
soverign responsibility of the State to care those people in a civilised society.

I would like to pay tribute to the Subordinate Judiciary for the commend-

able work done. They work under difficult conditions. They are back bone of
our judicial system.
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| thank the Registrar General and the Registry Officers and | am particu-
larly grateful to my Principal Private Secretary, Mr. A.M. Yeolekar.

The Protocal work has increased many fold and Mr. S.K. Saha and his
colleagues are doing a wonderful job. | congratulate them.

I would like to thank my Private Secretaries- Mr. U.S. Dubey, Mr. Kishor
Pithawe, Mr. Yogesh Shrivastava.

| would also like to thank my Court Reader Mr. K.P. Pudke.

The Court Reader Mr. Pudke and others, in the last two weeks have
been over burdened and they have done a commendable job.

The Chauffeurs Mr. Om Prakash and Mr. Papa Das have served me well.
Mr. Harish Yadav and Mr. S. Patel were kind to me. The staff attached to my
bungalow deserves special mention.

The Doctor A.C. Sonkar attached to the High Court has been of great
assistance in times of need not only to the Judges, but also to the Advocates,
staff and public. | wish to thank him.

| would like to conclude my reply with the words of a great Tamil Saint
Vallalar who said that God is justice and justice is compassion. | would like to
quote one of his cuplet in Tamil with your permission. This cuplet was com-
posed by the Saint after seeing crops wither because of drought-

“Wherever | saw the crops withering away, it broke my heart.
Wherever | saw people starving without any succour, | trempled.
Wherever | saw infirm people, sick and ill, | shivered with agony.

Wherever | found noble and innocent souls suffering under proverty, |
cried for them”

| have requested Justice Rajeev Gupta, Acting Chief Justice to translate
this in Hindi.

If only | can have a modicum of that compassion, | would not have lived
in a vain.

.God bless this High Court and all those who serve this institution.

My deepest regards to the members of the Jabalpur Bar. | shall always
remain grateful to them as their loyal servant.
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ROLE OF STATE AND NATIONAL JUDICIAL ACADEMIES

DIPAK MISRA
Judge

High Court of M.P.
JABALPUR

Training in its own connotative expanse has been in vogue from the incep-
tion of human civilization. The training, to put it in a different manner, has aiways
conveyed imparting of knowledge, both in the theoretical field and in the practi-
cal arena. Judicial training encapsules in its basic concept acquisition of knowi-
edge in the sphere of law, and applied law and in its conceptual eventuality en-
gulfs skill, craftsmanship and management of many an affair pertaining to the
system of adjudication. The adjudication also includes alternative disputes reso-
lution system. The training is necessitous, in a way, imperative to handle the
complex situations that have emerged with the passage of time. The training
cannot be individualistic. It has to have an institutional orientation. Hence, the
State Judicial Academies and ergo, the National Judicial Academy. Be it noted,
both function and are required to function as complimentary institutions and fun-
damentally there cannot be a total watertight compartment and it would be a
travesty of training in its denotative sense not to accept or permit the doctrine of
complimentarity in this sphere,

The National Judicial Academy has a role to play as the Apex body and the
State Judicial Academies are to get guidance from it. In certain areas the Na-
tional Judicial Academy has the expertise to impart training and that role has
already been carved out. The State Judicial Academies are to compliment and
supplement in those areas. In other areas they have to be guided by uniform
principles and guidelines to be framed for collaboration and co-operation be-
tween the two bodies. The perspectives become luminous when one ostracizes
dichotomy and does not perceive any kind of paradox, as there is fundamentally
none. The areas are specific, exact and precise. Sometimes, if overlapping, it is
for the better.

To upgrade the judicial training for better competence, efficiency and pro-
ductivity of the justice system there has to be training at all levels namely, train-
ing at the initial stage of induction, training at the stage of promotion and requi-
site training from time to time which one may call the refresher course for excel-
lence. The training has to be systematic synthesization of theory and practical
applicability to realize the goal and the values. The need of the hour is the appli-
cability of the law, acquisition of ideas with regard to court management and
development of an uncompromising sphere of ethics. Values of honesty, imparti-
ality, patience and perseverance are to be taught, less by lecture and more by
practical wisdom. The academies must lay emphasis on quantitative output as
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well as qualitative gain. Both'can be encapsuled in a singular compartment which
one may call justice dispensation system. The role of academies for achieving
the target has to be emphasized. Sharpening of intellect, polishing of analytical
faculty, studied scrutiny of logical acumen and real introspection are to be the
main pillars of the training. The academies are to see that the trainees are not
only to be lectured but the endeavour should be to make them practically able to
deliver the goods. The training should be principle oriented. Fundamental and
first principles of law should be made clearer to the trainees so that they do not
grapple in darkness having an unnecessary vacillating mind. The vividities and
conceptions have to undergo perceptual shift so that they are equipped to serve
the collective as it is expected of them by the institutions and the society at large.
The orientation should be work-based having ethical foundation. In the process
of training the judicial academies are required to teach them the skill which is a
combination of art and science and make embedded in them the motto that they
must-adhere to the conception of the serviceability of the institution i.e. the judi-
ciary. Apart from imparting training of this nature, to make them ideal judges in
the'hierarchical system, they are also to be taught to abandon Judges disease’
and abdicate perpendicular 7ism’. The academies have a role to implant humil-
ity in the marrows of the trainee judges so that they would be in a position to
serve the collective interest without thinking that thgg-are doing any kind of job or
task. The role of the institution should be to train them to perform their duties as
a moral responsibility and non-performance of which would become unforgiveable
and unpardonable. The academies should see that the trainee judges while able
to shoulder the real responsibility, do not suffer from any kind of phobia. They
must be taught to ostracise the flight, fright and fight. To elaborate: they should
not run away from deciding any lis because of its complexity and subtlety. They
should not be scared to decide any kind of controversy and they should not pick
up a fight with anyone, a judge’s job is riot to argue but to decide.

The trainers or the teachers, whatever nomenclature we give, at every mo-
ment should appear to be a role model, idealism incarnate and professionalism
personified. In that case, the trainee would be in a position to imitate the trainers.
The academies should improvise the technique to galvanize the moderate abili-
ties of the trainee judges to the maximum. The role of the academy should be to
inspire and instill the confidence in the judgds at the time of induction and they
must learn to have self-trust. Once these are done the efficiency increases and
there shall be enhancement in the ultimate productivity. The concept gets
concretized. | may also add, while imparting training there must be personal
touch as in the tradition of teaching or making a man able, the personal touch is
a sine qua non. Trainer should not only adopt the teaching methodology but should
take recourse to teaching technology. Apart from making a trainee computer lit-
erate they should be made literate in human psychology and other social sci-
ences so that they become complete judges if not perfect. The trainers should
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strive to pledge the trainees to immerse to acquire encyclopaedic knowledge as
a consequence of which their faculty for discernment, comprehension and per-
ception improves. Their mind must be ennobled so that they can yearn to do
justice. They must be taught that rules of game have to be followed without any
deviation and there should be fairness in delivery of justice. In this context one
may quote Lawrence H. Cooke:

“The fair and speedy delivery of justice is undoubtedly the noblest of
human aspirations. It must remain our constant Goal.”

The goal can be achieved if the trainee Judge is taught to remain calm, cool
and composed. He should always keep in mind that calmness of a Judge is com-
pared to the calmness of the Pacific Ocean. He should recall the advice of
Woodrow Wilson:

“One cool judgment is worth a thousand hasty counsels. The things to
be supplied is light, not heat.”

The purpose of stating so is that working atmosphere should emanate en-
lightening brightness and not heat and that is the primary duty of any Judge or
adjudicator.

The academies must teach for some time language orientation course. Eng-
lish, being the link language in praesenti, should be emphasized upon. Let it be
noted that we cannot adopt globalization without proper training in English lan-
guage. Learning a link language has its own advantages. One cannot abandon
the idea of respect of one’s own language as it is equivalent in a way to Janani’
and Janmabhumi’. There can be no cavil over the factum that Janmabhumi’,
‘Matrabhasha’ and ‘Rashtrabhasha’ are higher than heaven. Love and respect
should be paramount for the same, but, simultaneously there should be a global
and universal thinking process so that one does not remain a person lying like a
frog in a well. Endeavour should be to achieve the status of a real protagonist, a
complete personality at the centre state of human affairs-as well as law.

The academies must give priority and attention on physical health as it is
an essentiality of the judges' personality. It has been said long ago ‘there is some-
thing called physical morality’. Hence, there should be ‘Yoga- laying stress on
‘Pranayam’ as ‘Pranayam’changes the thinking pattern. It is to be borne in mind
that thought controls the breath and breath has its effect and impact on thought.
Therefore, the concept of ‘yoga’in every sublime life is the requisite. In addition
such training enables a personality to have a proper harmony between the body
and mind which is the central requirement for anyone who sits in the temple of
justice.
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IMPORTANCE OF ISSUANCE/SERVICE/PUBLICATION OF
SUMMONSES, NOTICES AND WARRANTS

A.K. SAXENA
DIRECTOR

The subordinate Courts are burdened with heavy load of work. Everybody
is trying to off load the burden so that the litigant public may get justice as early
as possible. Regular Lok Adalats are being organized to minimize the burden.
Pilot Project is being implemented in some districts every year by our High Court.
Some major changes have been incorporated in the Code of Civil Procedure to
achieve the target of early disposal of civil cases. Some other measures are also
being taken by the different Authorities to curtail the time. The members of
District Judiciary are also serious to solve this problem. They are trying very
hard to dispose of the cases expeditiously, but large number of cases are still
pending in subordinate Courts for various reasons.

When a case comes to the trial Court, it passes through several procedural
stages and hindrances before ultimate stage of passing the judgment or order
comes. Out of several important stages of trial, one of the most important stage
and neglected too, is the issuance or publication of summonses, noticées, war-
rants, etc. Some of us think that issuance or publication of summons, notice, etc.
is a ministerial work and we do not pay proper attention to it. This is not a
correct notion. For early disposal of cases, a judicial officer should have full
control over the work of issuance of processes. If the process is wrongly issued
or there is any mistake with regard to name of the person against whom it was
issued or dates are not correctly mentioned or proper name or designation of the
Court is not written on the process or signature of judicial officer is missing or
the real intention of legal provision does not appear from the process, it is bound
to cause hindrances in the early disposal of cases. Whenever any process or
warrant is issued against a person with a direction to do certain things within
certain time, normally the Court fixes sufficiently long date for its compliance. if
any glaring mistake occurs in the process or warrant, the defendant/judgment-
debtor or accused always takes the liberty of it, resultantly, more often, it ham-
pers the progress of the cases. The services of so many process servers and
police personnel are used in the whole process and due to some defect in issu-
ance of process or warrant either by clerical mistake or negligence, the outcome
of their services remains fruitiess. Various processes and warrants are issued at
different stages of the case and even a minor negligence or defect can cause
undue hindrance in its speedy disposal.

First of all it has to be ascertained whether proper order-sheet has been
written in respect of issuance of summons, notice or warrant? Thereafter, the
order of the Court should be strictly complied with so that due process may be
issued in time. Before signing various processes or warrants, the judicial officer
must check that the name of the Court, date of hearing, all the essential factors
as per legal provisions, etc. are clearly, correctly and legibly written. It should
also be ensured that the copies of the process are legible so that the person
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against whom the process is issued may know that he has to attend a particular
Court on a particular date and for a specific purpose. The processes which bear
the signature of the clerk should also be checked by judicial officer from time to
time and proper guidance should be given to the clerk concerned so that he may
perform his duty efficiently and effectively. It is also to be ascertained that
summonses, notices, warrants, etc. have actually been issued in due course.

Many times the Courts have to issue summonses and notices against the
persons through publication in newspapers. These processes not only come to
the notice of relevant person but several other persons who do not have any
interest in that litigation casually also come to know about it. If anybody finds
any glaring mistake or nasty language in these processes, it creates a bad im-
pression about the working of the Courts. In this respect so many instances can
be quoted but here the intention is not to highlight the fault of one or two
judicial officers. What | intend to say is that the manner of issuance of different
processes should be unambiguous and faultless in every respect and for that the
judicial officers must have full control over the work as well as on the staff.

All the orders of issuance of processes should have been complied with at
the earliest. The cases should not be adjourned for non-issuance or wrong issu-
ance of summonses, notices and warrants. Then comes the matter of service of
summons, warrant which is very important for the progress of cases. It should
be checked regularly that the summonses, warrants and notices are coming back
after proper service and if not, the judicial officer must take some action against
the defaulter. The judicial officers should be well versed with the working of
Nazarat Section. They must know the various provisions of procedural law and
Chapter lll, IV & XII of Rules & Orders (Civil) and Chapter 3 & 27 of Rules &
Orders (Criminal) for the effective working. In criminal cases, the problem of

. absconding of accused is very serious which hampers the progress of the cases.
This can only be diluted by adopting strict measures against those officials who
are not serious towards their duties. Non-service of summons on witnesses is
another factor which creates obstacles in smooth progress of the cases and this
part of the whole process must be checked regularly so that all concerned au-
thorities and officials may remain vigilant towards proper performance of their
duties. If a judicial officer has full control over his work and correct processes or
warrants are being issued and these are coming back well before the date of
hearing in due course, there is no reason why the cases could not be disposed of
as early as possible? The duration of trial of any case can be curtailed at least by
40% to 50% by scrupulously observing of the various precautions as contained
hereinabove than the duration of trial of a case of that Court where the work of
issuance/service of different processes and warrants is not being taken care of.

Though importance of issuance, service or publication of various processes
and warrants is in the knowledge of every judicial officer but effective control
over this work is a big question at present. It should not be neglected at any
cost otherwise there would be every possibility of dislocation of speedy disposal
of cases which ultimately effects on the whole process.
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LAW OF ESTOPPEL

K.K. BHARADWAJ
Principal Judge, family Court,
Jabalpur

Principle and scope

Section 115 of the Law of Evidence deals with ‘Estoppel’. This section is
based on equity and good conscience, the objéct being to prevent fraud and
secure justice between the parties by promoting honesty and good faith. (R.S.
Madanappa (deceased) by his Lrs. v. Chandramma and others, A.l.R. 1965 S.C.
1812) This section is based on the decision in Pikard Vs. Sears (1832) Ad & El
469 in which it was stated :-

“Where a person by his words or conduct willfully causes another to believe
in the existence of a certain state of thing and induces him to act on that believe
so as to alter his own previous position, the former is precluded from averring
against the latter a different state of things as existing at the same time.”

Estoppel is a rule of civil action. It has no application in criminal proceed-
ings, though in such proceedings it would be prejudicial to set up a different
story. It would amount to material contradiction making the testimony doubtful.

To bring the case within the scope of estoppel following elements must be
there :

1. There must be representation by a person or his authorised agent
to another in any form, declaration, act or omission.

2. The representation must have been of the existence a fact and
not, of promises de futuro or intention which might or might not be
enforceable in contract.

3. The representation must have been meant to be relied upon.

4. There must have been belief on the part of the other party in its
truth.

5. The declaration, act or omission must have actually caused an-
other to act on the faith of it, and to alter his former position to his
prejudice or detriment.

6. The misrepresentation or conduct or omission must have been the
proximate cause of leading the other party to act to his prejudice.

7. The person claiming the benefit of estoppel must show that he was
not aware of the true state of things.

8. The benefit of estoppel can be claimed only by the person to whom
the representation was made or for whom it was designed.
Various forms of estoppel

1. Ostensible owner and estoppel :- Section 41 of the Transfer of Property
Act and section 115 of the Indian Evidence Act are similar in principle.
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Where a person transfers property with apparent ownership and right of
disposition thereof, he would be stopped from claiming title against a per-
son to whom his original transferee disposed of the property and who took
it in good faith and for consideration.

2. Feeding the estoppel :- Feeding the estoppel is an expression which is
part of English Law of Estoppel. It means that where a grantor has pur-
ported to grant interest in land which he did not at the time possess but
subsequently acquires, the benefit of subsequent acquisition goes auto-
matically to the earlier grantee. The equitable, principle of Feeding the
Estoppel has been recognized to some extent in section 43 of the Transfer
of Property Act.

3. Estoppel by silence or acquiescence:- There is a duty on one person
towards another to speak or act which he has failed to perform and the
other party has been led by such silence to change his position, such si-
lence would operate as estoppel against the former. But where there is no
duty to speak no estoppel can arise. The ostensible owner sold certain land,
and his son, the real owner, remained silent. The acquiescence resulted in
an estoppel. (Syed Abdul Khader v. Rami Reddy and others, A.l.R. 1979
S.C. 553).

A party who acquiesces to arbitration proceedings by participating in
it for a long time, cannot be permitted to contend that the matter is legally
incapable of being referred to arbitration.

' 4. Acquiescence in illegal or irregular procedure :- Question of mode of
proof is a question of procedure and is capable of being waived and, there-
fore, evidence taken in previous judicial proceeding can be made admissi-
ble in subsequent proceedings by consent of parties. Relevant evidence can
be brought on record for consideration of the Court or the Tribunal without
following the regular mode, if parties agree. The Court can adopt a proce-
dure to settle the disputes “extra curus curaie” provided the parties either
consent or acquiesce in the said procedure. When once they consented
they cannot turn round and question the proceeding adopted by the Court.

5. Standby :- To found a plea of estoppel on the doctrine of standby, it must
be affirmatively established that the parties against whom that estoppel is
sought to be pleaded were aware of what was being done and consciously
stoodby ( Ede China Gurunedham and others v. Palakurti Venkata Rao and
others, A.l.R. 1959 A.P. 523). The limitations on the rule of standby are that,
first, the stranger building on the land must do so supposing it to be his own
and secondly, the owner of the land perceiving his mistake, abstains from
setting him right and leaves him to persevere in his error. (Kalle Gaji Bahna
v. Rishabh Kumar, A.l.R. 1951 Nagpur 347)

6. Election- Approbate and reprobate :- The principle of approbate and rep-
robate is based on the maxim “allegance contraria non est audiendus” mean-
ing thereby that a person who says things contrary to each other, shall not
be heard. ( B.S. Lail v. Sardar Mal Lalwani, A.l.R. 1964 M.P. 124) The prin-
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ciple of estoppel by election applies both to civil and criminal proceedings.

Where a party succeeded on the plea that the Revenue Court or Rent Con-
trol Court alone had jurisdiction, later cannot turn round in the civil court
and say that the civil court had no jurisdiction.

7. Estoppel by record :- Estoppel by record results from the judgment of a
competent Court. This is provided for in section 11 of Civil Procedure Code
i.e. the principle of res judicata. A decree is an order of the court and the
judgment debtor must, when it has once been completed, obey it unless
and until he can get it set aside in proceedings duly constituted for that
purpose.

8. Promissory estoppel :- When on the representation of the promisor, a
promisee alters his position then the former must keep his words and is not
allowed to recede from his promise. This is known as promissory estoppel.
The doctrine of promissory estoppel has the effect of creating substantive
rights against the represented and can be viewed as a substantive law.

The oil corporation offered distribution of L.PG. gas by a letter of
intent and the petitioner made substanmtive financial investments under
the letter of intent. Subsequently the letter of intent was cancelled on the
recommendation of Oil Selection Board. It was held that the principle of
promissory estoppel applied and the cancellation of letter of intent was not
correct.

9. Attestation and estoppel :- Attestation proves no more than that the sig-
nature of the executing party has been attached to a document in the
presence of a witness. But an attesting witness can be shown by an inde-
pendent evidence to have fully understood the particular transaction so
that his attestation may support the inference that he was a consenting
party and, therefore, estopped from questioning the effectiveness of the
transaction attested by him.

10. Estoppel by consent decree :- An estoppel by consent decree can arise
only when the question raised in the subsequent suit was present to the
minds of parties and was actually dealt with by the consent decree. In
order to effect an estoppel it is also necessary that it should appear on
record that the question had been in issue.

Proof, practice and procedure

Estoppel is a mixed question of law and fact and without definite pleading
to this effect the party should not be permitted to resort to the plea of estoppel.
Estoppel is also an inference of law. Where all the necessary facts have been
pleaded, it is for the court to draw inference of estoppel.

No estoppel

There is no estoppel on point of law, or settled position of law. Where a
transaction is void ab initio there is no question of estoppel against the transferror.

Where prior proceedings are void the decision thereon cannot operate as estoppel.
°
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AN INTRODUCTION TO THE ELECTRICITY ACT, 2003

VED PRAKASH
Addl. Director

The law relating to various matters concerning generation, storage, trans-
mission and consumption of electricity found place in almost a century old enact-
ment, the Indian Electricity Act, 1910. This enactment was found lacking in many
respects. In order to make the law more effective, two other enactments - The
Electricity (Supply) Act, 1948 and the Electricity Regulatory Commissions Act,
1998 were brought on the statute book. However, these enactments also failed
to deliver the desired effect. Ultimately, the Parliament, with the object of consoli-
dating various laws relating to generation, transmission, distribution, trading and
use of electricity as well as for taking measures conductive to the development
of electricity industry and for promoting competition therein by pursuing environ-
mentally benign policies, enacted the Electricity Act, 2003 (hereinafter referred
to as the Act).

The Act received presidential assent on 26th May 2003 and was published
in the Gazette of India. Ext. Pt.ll, S.1 dated 2nd June 2003. In exercise of the
power conferred by Section 1(3) of the Act, the Central Government by its notifi-
cation dated 10th June 2003 brought it into force with effect from 10th June 2003.
The State Governments by virtue of Section 172 (d) of the Act were given option
to postpone the applicability of Act for a period of not more than 6 months. In
exercise of this power the M.P. Government deferred the application of the Act
for six months, thereafter the Act has come into force in Madhya Pradesh.

The Act being a new piece of legislation, having the character of a special
law in the field, has given rise to various debatable legal issues regarding its
scope and applicability with reference to various offences enumerated in it, in-
cluding issues relating to bail, remand and forum of trial for cases concerning
such offences. This article attempts to address such and other related problems
in the light of the provisions of the Act.

Before proceeding further it shall be in the fitness of the things to have a
brief overview of the Act. The Act, which consists of 18 parts and a schedule,
has, by virtue of Section 185, the effect of repealing the Indian Electricity Act,
1910, The Electricity (Supply) Act, 1948 and the Electricity Regulatory Commis-
sions Act, 1998. Eight State enactments including the Madhya Pradesh Vidyut
Sudhar Adhiniyam, 2000 as shown in the Schedule have been saved. Section
174 of the Act provides in respect of overriding effect of the Act subject to other
provisions of the Act.

In order to deal with various matters, the Act contemplates creation of vari-
ous instrumentalities/forums including Central, State and Joint Regulatory Com-
mission, (Section 76, 82 and 83), Central Electricity Authority (Section 70), Ap-
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pellate Tribunal for Electricity (Section 110), Appeliate Authority (Section 127)
and Special Courts (Section 153).

. Part XIV of the Act, consisting of Section 135 to 152, makes elaborate pro-
visions in respect of ‘Offences & Penalties’. Following are the various offences
provided under the Act:

()  Theft of electricity (Section 135)
(1
(
(
(

1)  Theft of electric line and materials (Section 136)
1) Receiving stolen electric line or material (Section 137)

|
V) Interference with meters and work of licensee (Section 138)

V) Negligently wasting electricity or injuring works (Section 139)
(V1) Maliciously wasting electricity or injuring works (Section 140)
(Vi) Extinguishing public lines (Section 141)

(VI Non-compliance of directions issued by appropriate commission
(Section 142)

(IX) Non-compliance of other orders or directions given under the Act (Sec-
tion 146)

(X) Abatement of the aforesaid offences, etc. (Section 150)

Offences under Section 135, 136, 137 and 138 have been made punish-
able with imprisonment up to 3 years or fine or both. Subsequent conviction in
specified conditions has been made punishable with imprisonment up to 5 years.
Offence under Section 146 is punishable with imprisonment up to 3 months.
Remaining offences are punishable with fine only subject to the limit prescribed
in respective Sections. As per the provisions of Section 150 of the Act, abate-
ment of an offence is punishable with the sentence prescribed for the main of-
fence. Acquiescence to any act by any Officer or employee of the Board or the
Licensee, relating to theft of electricity by any person, has been made punish-
able under Section 150 (2) of the Act with imprisonment up to 3 years or fine or
both.

The framers of the Act have taken serious note of the issue relating to un-
authorized use of electricity, therefore, apart from making theft of electricity an
offence under Section 135, the Act also provides for the assessment of electric-
ity charges payable by a person indulging in unauthorized use of electricity. For
this purpose, Assessing Officer, as prescribed in Explanation-(a) of Section 126
has been conferred with the authority to inspect any place where electricity is
being used. The Assessing Officer shall provisionally assess the charges so
payable regarding unauthorized use of electricity and such assessment, subject
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to determination by Appellate Authority, as prescribed in Section 127, shall be
final. Again Section 145 of the Act, in very explicit terms, bars the jurisdiction of
Civil Court from entertaining any suit in respect of assessment made by Assess-
ing Officer under Section 126 of the Act or an order passed by the Appellate
Authority under Section 127 of the Act. Bar also relates to grant of an injunction
in respect of any action taken or to be taken under the Act.

NATURE OF THE OFFENCES:

This aspect requires to be examined from two angles. Firstly, whether vari-
ous offences conterhplated under the Act are cognizable or non-cognizable and
secondly, whether such offences are bailable or non-bailable.

The general rule as contained in Section 4 of the Criminal Procedure Code,
1973 (hereinafter referred to as the Code) is that offences under Indian Penal
Code shall be investigated inquired into and otherwise dealt with according to
the provisions of the Code. All offences under other laws shall also be investi-
gated, inquired into, tried and otherwise dealt with according to the same provi-
sions (provision of the Code), but subject to any enactment for the time being in
force regulating the manner or place of investigating, inquiring into, trying or
otherwise dealing with such offences.

When a Special Act provides for an offence under it, more often then not it
also provides whether such offence is cognizable/non-cognizable and bailable/
non-bailable. Section 37 (1)(a) of the NDPS Act, 1985 and Section 10-A of the
Essential Commodities Act, 1985 may be cited as examples in this respect. How-
ever, the Act nowhere expressly provides anything in this respect. Therefore, to
find a clue one is required to look back to the provisions of the Code. Schedule
Il of the Code is relevant for the purpose because it lays down the basis for
classification of offences under a law other than |.P.C, regarding their nature etc.
Therefore, these provisions have to be applied herein to determine the nature of
offences under the Act. ‘

A bare reading of the provisions contained in Schedule Il of the Code makes
it clear that if a particular offence is punishable with imprisonment for 3 years or
upwards then it shall be categorized as cognizable and non-bailable, but if the
offence is punishable with imprisonment for less than 3 years then it shall be
non-cognizable and bailable. Offences under Section 135 to 138 and Section
150 (2) are punishable with imprisonment up to 3/5 years or fine or both, while
remaining offences are punishable with lesser punishments. Therefore, the of-
fences provided in Section 135 to 138 and Section 150 (2) can be classified as
cognizable and non-bailable while remaining offences, which are punishable with
imprisonment up to a term of less than 3 years, are to be classified as non-
cognizable and bailable.
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SPECIAL COURTS:

As per Section 154 (1) of the Act, cases relating to offences provided in
Section 135 to 139 are triable only by the Special Court, to be constituted by the
State Government under Section 153 of the Act. This indicates that while the
offences provided in Section 135 to 139 can be tried only by a Special Court, the
offences provided in remaining Sections of the Act shall be triable by the Court of
Competent Jurisdiction under the Code, i.e. Judicial Magistrate First Class or
Second Class as the case may be. This dichotomy of jurisdiction, as reflected
from Section 153, appears to be there for the reason that legislature wanted that
cases relating to the offences provided in Section 135 to 139 of the Act should be
decided expeditiously. For this purpose, Section 154 (3) of the Act further pro-
vides that the Special Court, notwithstanding anything contained in Section 260
or Section 262 of the Code, may try the offences in a summary manner in ac-
cordance with the provisions of Section 263 to 265 of the Code and it shall be
lawful for the Special Court while convicting a person in a summary trial to im-
pose sentence of imprisonment for a term not exceeding five years. The Special
Court so constituted shall have all the powers of Court of Session because, as
per the provisions of Section 155 of the Act, it shall be deemed to be a Court of
Session and all the provisions of the Code, in so far as they are not inconsistent
with the provision of the Act, shall be applicable.

CIVIL JURISDICTION OF THE SPECIAL COURT:

The Special Court, apart from having jurisdiction on criminal side, has also
been clothed with Civil Jurisdiction. Section 154 (5) of the Act in this respect
provides that the Special Court may determine the civil liability against a con-
sumer or a person in terms of money for theft of energy, which shall not be less
than an amount equivalent to two times of the tariff rate applicable for a period of
twelve months preceding the date of detection of theft of energy or the exact
period of theft, if determined, whichever is less, and the amount of civil liability
so determined shall be recovered as if it were a decree of Civil Court. This provi-
sion indicates towards the thrust of the legislature for making good such finan-
cial loss or damage, which may have been occasioned to the Board or the power
supplier due to theft of electricity.

POWER OF REVIEW :

Another significant feature of the Act is that Section 157 of it clothes the
Special Court with the power to review its own judgment or order either on a
petition or otherwise in order to prevent miscarriage of justice. Such review can
be made on the ground that such order or judgment was passed under a mistake
of fact, ignorance of any material fact or any error apparent on the face of the
record.
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COGNIZANCE BY SPECIAL COURT:

No doubt the Special Court has been conferred with the exclusive jurisdic-
tion for trial of cases concerning offences punishable under Section 135 to 139
of the Act but, unlike Section 36 (1) (d) of the N.D.P.S. Act, 1985 and Section 5
(1) of the Prevention of Corruption Act, 1955, which provide that the Special
Court/Special Judge may take cognizance of the offences without the accused
being committed to it for trial, it does not provide that the Special Court may take
cognizance of the matter directly. Almost similar was the position under the SC
and ST (Prevention of Atrocities) Act, 1989; therefore, controversy arose as to
whether a Special Court constituted under that Act may take cognizance without
committal. Resolving this controversy, the Apex Court in Gangula Ashok Vs.
State of A.P, JT 2000 (1) SC 375 = AIR 2000 SC 740 laid down that the particu-
lar Court of Session, even after being specified as a Special Court, would con-
tinue to be essentially a Court of Session and designation of it as a Special
Court would not denude it of its character or even powers as a Court of Session.
Unless it is positively and specifically provided differently no Court of Session
can take cognizance of any offence directly, without the case being committed to
it by a Magistrate. In this legal background, it cannot be said that under the Act,
the Special Court has jurisdiction to take cognizance of the matter directly with-
out committal of the case, therefore, cognizance can be taken by the Special
Court under Section 193 of the Code, only after committal of the case by the
Competent Magistrate. Here it would not be out of place to mention that as pro-
vided in Section 151 of the Act cognizance of an offence punishable under the
Act cannot be taken by any Court unless a complaint in writing has been made
by Appropriate Government or Appropriate Commission or any of the Officer
authorized by them or a Chief Electrical inspector or an Electrical Inspector or
the Generating Company as the case may be.

NON-CONSTITUTION OF SPECIAL COURT - EFFECT:

The phrase “shall be triable only by the Special Court”, as used in Section
154 (1) of the Act, leaves no manner of doubt in ones mind that in respect of
cases relating to offences punishable under Section 135 to 139 of the Act, the
jurisdiction of the Special Court is exclusive and no other Court may try such
cases. Under Section 153, the State Government was required to constitute
Special Courts but by now not a single Special Court has been constituted. There-
fore, the question arises as to what course should be adopted respecting cases
exclusively triable by Special Court in absence of a duly constituted Special Court.
N.D.P.S. Act, 1985, which also provided for constitution of Special Courts, had a
transitory provision in shape of Section 36 (d) to the effect that until a Special
Court is constituted under the Act, a Court of Session shall try the cases. No
such provision is there in the Act. Therefore, any other Court may not try these
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cases. Taking a cumulative view of the matter, it may be said that after submis-
sion of the case to the Magistrate, the Magistrate is bound to stay his hands and
is required to wait for the Constitution of the Special Court and then to pass a
committal order. This view stands fortified with the pronouncement of Patna High
Court in State Vs. C.P. Singh and others, AIR 1955, Pat. 88 wherein the Division
Bench, while dealing with a similar question relating to interpretation of Section
7 of Criminal Law Amendment Act, 1952, which is in peri materia with the provi-
sions of Section 153 of the Act, laid down that non-constitution of the Special
Court by the Government may not give jurisdiction to the Magistrate to proceed
in the matter and he should wait for the constitution of Special Court.

PRE-TRIAL REMAND:

Next question in this connection is about.the procedure of pre-trial remand
in cases triable exclusively by Special Court. Again it may be taken note of that
unlike Section 36 (A) (1) (c) of the NDPS Act, which empowered the Special
Court to authorize detention of an accused in custody under Section 167 of the
Code, there is nothing in the Act to clothe the Special Judge with such power.
Therefore, in the natural course of the things, such a power cannot be said to be
there with Special Court, hence, jurisdiction in this respect shall have to be exer-
cised by the concerning Magistrate under Section 167 of the Code.

COMPOUNDING OF OFFENCE :

Section 152 of the Act empowers Appropriate Government or any officer
authorized by such Government in this behalf to compound the offence with a
person, who has committed or is reasonable suspected of having committed an
offence of theft of electricity, by accepting from such person, a specified sum of
money ranging between Rs. 4,000/- to 20,000/-. If the composition has been
made before the institution of the case, then no proceedings shall be instituted
against such person and if it has been made after the institution of the case, then
the proceedings shall be stopped forthwith and such person, if in custody, shall
be set at liberty. The composition shall have the effect of acquittal within the
meaning of Section 300 of the Code, however, such a composition shall be al-
lowed only once to a person/consumer.

ARBITRATION:

Taking due notice of the continued trend, towards resolving disputes through
arbitration, Section 158 of the Act provides that when any matter is directed to be
determined by arbitration, then it shall be so determined by person/persons nomi-
nated by the Appropriate Commission otherwise the provisions of Arbitration &
Conciliation Act, 1996 shall apply.
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FRAMING OF CHARGES WITH THE AID OF SECTION 149
OF INDIAN PENAL CODE AT THE JUNCTURE OF
AMBIVALENT LAW | |

R.K. SHRIVASTAVA
0.8.D.

Statutes should be construed not as theorems of Euclid but with some im-
agination of the purposes which lie behind them and to be too literal in the mean-
ing of the words is to see the skin and miss the soul. The method suggested for
adoption, in cases of doubt as to the meaning of the words used is to explore the
intention of the legislature through the words, the context which gives the colour,
the context, the subject- matter, the effects and consequences or the spirit and
reason of the law. The General words and collocation or phrases, how so ever
wide or comprehensive in their literal since are interpreted from the context and
scheme underlying in the text of act. Tata Engg. And Locomotive Co. Ltd. Vs.
State of Bihar, (2000) 5 SCC 346.

Whenever two interpretations are possible, the interpretation which sub
serves to the intent of the legislature should be accepted. Hayden'’s principle is
now well recognized in interpreting any enactment. It lays down that Courts
must see- a) What was the law before making of the Act; b) What was the mis-
chief or defect for which the law did not provide; c) what is the remedy that the
Act has provided; d) what is the reason of the remedy. It states that Courts must
adopt that construction which suppresses the mischief and advances the rem-
edy. When the language used by Parliament is ambiguous the Court may look
into the Preamble for construing the provisions of an Act. The Preamble is a key
to unlock the legislative intent. If the words employed in an enactment may spell
a doubt as to their meaning it would be useful to so interpret the enactment as to
harmonies it with the intent which the legislature had in its view.

Court may consider these three factors in determining the legislative intent.
First, the context and the object of the statute, second, the nature and precise
scope of the relevant provisions and third the damage suffered not of the kind to
be guarded against. The rule of interpretation requires that while interpreting
two inconsistent, or obviously repugnant provisions of an Act, the Court should
make an effort to so interpret the provisions so as to harmonies them so that the
purpose of the Act may be given effect to and both the provisions may be allowed
to operate without rendering either of them otiose. The statute should be read as
a whole to find out the real intention of the legislature. It is the duty of the Courts
to avoid a head - on clash between two Sections of the Act and to construe the
provisions which appear to be in conflict with each other in such a manner as to
. harmonies them. The provision of one Section of a statute cannot be used to
defeat the other provisions uniess the Court, inspite of its efforts finds it
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impossible to effect reconciliation between them. It has to be borne in mind
that when there are two conflicting provisions in an Act, which cannot be recon-
ciled with each other, they should be so interpreted that, if possible, effect should
be given to both. This is the essence of the rule of “Harmonious construction”.
The Courts have also to keep in mind that an interpretation, which reduces one
of the provisions as a “dead letter” or “useless lumber” is not harmonious con-
struction. To harmonies is not to destroy any statutory provision or to render it
otiose.

Hon’ble the Apex Court has held in the case of Bhatia International Vs. Bulk
Trading S.A., (2002) 4 SCC 105 - Judicial art of interpretation and appraisal -
Held is imbued with creativity as well as realism because interpretation implies a
degree of discretion and choice, regardless of the conventional principle that
judges are to expound, not legislate.

Every provision and every word in a statute must be looked at generally
and in the context in which it is used. No words or expressions used in any
statute can be said to be redundant or superfluous. In matters of interpretation
one should not concentrate too much on one word and pay too little attention to
other words. Every provision and every word must be looked at generally and in
the context in which it is used and not in isolation. It is not an inviolable rule of
law but is only a preferable inference in the absence of any indication to the
contrary. The rule of ejusdem generic has to be applied with care and caution.
This is not an inviolable rule of law but it is only permissible inference, in the
absence of any indication to the contrary. The rule of ejusdem generis cannot be
applied unless there is genus constituted or a category disclosed. If the preced-
ing words do not constitute mere specifications of a genus but constitute de-
scription of a complete genus, the rule has no application. Where the context
and the object of the enhancement does not require restricted meaning to be
attached to words of general import it becomes the duty of the Courts to give
those words their plain and ordinary meaning.

Chapter VIII of Indian Penal Code deals with public tranquility. Offences
under this chapter are against peace and order in the society.

Unlawful assembly is defined in Halsbury’s “Laws of England” as follows:
“An Unlawful Assembly is an assembly of 3 or more persons, with intent to com-
mit a crime by open force or to carry out any common purpose, whether lawful, or
unlawful in such a manner as to cause in people, fear for breach of peace, to
establish that an assembly is unlawful it is not necessary to show that it occurred
in a public place. The essential requirement is the presence or likely presence of
innocent third parties not participating in the illegal activities in question; it is the
danger to their security, which constitutes the threat to public peace and the
public element necessary to the commission of this offence. An Assembly which
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was originally lawful may become unlawful, the moment when person in a crowd
however peaceful their original intention might be, start to act for some shared
common purpose, supporting each other and in such a way that reasonable citi-
zen fears a breach of peace if the assembly becomes unlawful. This is particu-
larly the case where those concerned attempt to trespass or to interrupt or dis-
rupt an occasion where others are peaceable and lawfully enjoying themselves,
or show preparedness to use force, to achieve the common purpose. Where
persons are assembled for an innocent purpose the assembly is not rendered
unlawful by the fact that they have good reason to believe that their proceeding
will be opposed and a breach of peace committed by those opposing them, If
however, people are assembled for an innocent purpose but with determination
to carry out their purpose, if necessary by force, the assembly is unjawful. A
person is entitled to assemble his friends and employees to defend his house
against those threatening to enter it unlawfully but not to assemble his friends for

the defence of his person against those threatening to attach him away from his
home.

Section 141 of Indian Penal Code reads as Unl'a‘wful Assembly - An assem-
bly of five or more persons is designated in “ unlawful assembly”, if the common
object of the persons comprising that assembly is -

First: To overawe by criminal force, or show of criminal force, the Central or
any State Government or Parliament or the Legislature of any State,
or any public servant in the exercise of the lawful power of such public
servant; or

Second: To resist the execution of any faw, or of any legal process; or

Third: To commit any mischief or criminal trespass, or other offence; or

Fourth: By means of criminal force, or show of criminal force, to any person, to
take or obtain possession of any property, or to deprive any person of
the enjoyment of a right of way, or of the use of water or other incorpo-
real right of which he is in possession or enjoyment, or to enforce any
right or supposed right; or

‘n
=
=

By means of criminal force, or show of criminal force, to compel any
person to do what he is not legally bound to do, or to omit to do what
he is legally entitied to do.

Now it has to be seen whether the phrase “other offence” of clause third of
section 141 of IPC encompasses the offences of indian Penal Code and offences
under other Acts? Section 40 of Indian Penal Code defines the word “Offence”.
It says “Except” in the [chapters] and section mentioned in clauses 2 & 3 of this
section, the word “offence” denotes a thing made punishable by this Code.
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In chapter IV [Chapter V-A] and in the following sections, namely section
64, 65, 66, 67, 71, 109,110, 112, 114, 115,116, 117,187, 194, 195, 203, 211,
213, 214, 221, 222, 223, 224, 225, 327, 328, 329, 330, 331, 347, 348, 388, 389
and 445 the word “offence” denotes a thing, punishable under this code, or under
any special or local law as hereinafter defined.

And in Sections 141, 176,177, 201, 212, 216 and 441, the word “offence”
has the same meaning, when the thing punishable under the special or local law
is punishable under such law, with imprisonment for a term of six months or
upwards, whether with or without fine.

In citation Thomas Dana Vs. State of Punjab, AIR 1959 SC 375t is held the
word “Offence”, is defined in Section 3 (38) of the General Clauses Act, 1897, to
mean any act or omission made punishable by any law for the time being in
force. Under Section 2 of the Code of Criminal Procedure, it means any act or
omission made punishable by any law for thé time being in force. An Offence is,
therefore, an act committed against law or omitted where the law requires it.

On the basis of above, it is clear that in Clause 3rd of Section 141 of Indian
Penal Code words “mischief” and “criminal trespass” which are placed before
the word “other offence”, do not constitute a genus or a category, means the
preceding words do not constitute description of a complete genus. So the rule
of ejusdem generis will not apply It is the duty of the Courts to explore the
intention of the legislature through the words. It is to be kept in mind that Courts
must adopt that construction which suppresses the mischief and advances the
remedy. Courts must consider the context and the object of the statute, the
nature and precise scope of relevant provisions and the damage suffered. Courts
should make an effort to so interpret the provisions as to harmonies them sp that
the purpose of the Act may be given effect to and both the provisions may be
allowed to operate without rendering either of them otiose. It is the setiled prin-
ciple that every provision and every word must be looked at generally and in the
context in which it is used and not in isolation. Under Section 141 of Indian
Penal Code, the context and the object of the enhancement does not require
restricted meaning. The restricted meaning of the word “ other offence” in the
context of the provisions, may not serve useful purpose. Therefore, the words
used in Clause 3rd of the Section 141 of Indian Penal Code should be given its
ordinary literal connotation and offences punishable under Sections 323 to 328,
302 and 304 of Indian Penal Code are included in it. Hence a charge relating to
these offences may be framed with the aid of Section 149 of Indian Penal Code
and charges of Section 147, 148 of Indian Penal Code may also be framed, if
other conditions are fulfilled.
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INTELLECTUAL PROPERTY RIGHTS - NEW HORIZONS

GIRI BALA SINGH
Dy. Welfare Commissioner,
Bhopal

Intellectual property is any product'of human intellect that is unique and un-
obvious with some value in the market place. Intellectual property right means
the legal right which results from intellectual activity in the industrial, scientific,

literary and artistic fields. Intellectual property is traditionally divided into two
branches, -

(1) Industrial property, which includes inventions (patents), trademark, indus-
trial designs;

(2) Copyright which includes literary and artistic works such as novels, films
etc.

In addition, there is an emerging area of new rights, not always considered
as IPR but directly analogous. These include inventions on Biological Diversity,
farmer’s Rts' and traditional resource rights of indigenous peoples. The statute
law relating to intellectual property in India is undergoing changes so as to bring
it to harmonise with the corresponding laws in the developed countries. This has
become necessary after India signed the GATT on becoming a member of the
WTO.

BASIC CONCEPTS OF INTELLECTUAL PROPERTY LAW

The law relating to intellectual property is based on certain basic concepts.
Patents relate to novel products or processes of manufacturing a product. De-
sign relates to the non-functional appearance of a product with appeals solely to
the eye. Trademark consists of name, word, device or get-up used in relation to
particular goods to indicate the source of manufacture or trade origin of the
goods. Copyright relates to original literary, dramatic, musical and artistic works,
cinematograph films and sound recordings.

NATURE OF INTELLECTUAL PROPERTY

Intellectual property of whatever species is in the nature of intangible in-
corporate property. In each case it consists of a bundie of rights in relation to
certain material object created by the owner. In the case of patent the property
consists of the exclusive right to use the invention patented, to grant license to
others to exercise that right or to sell that right to a third person. Patent rights
are created by statute and are governed by the Patents Act, 1970 (India). The
invention may relate to a new product or an improvement of an existing product
or a new process of manufacturing an existing or a new product. After the expiry
of the term of the patent (which is 14 years for all products, except in the case
of drug and food patents where the term is seven years), it becomes the public
property and anybody can use the patented invention.

In the case of industrial designs the property consists in the exclusive right
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to apply the design registered under the Designs Act, 2000 in relation to the
class of goods for which it is registered for a maximum period of 15 years subject
to payment of renewal fees prescribed under the rules. This right can also be
licensed for use by third parties or assigned to any person. On expiry of the
term of registration anybody can use the design.

In the case of trademark there are two types of rights:-

(1) Conferred by registration under the Trade and Merchandise Marks Act, 1958
(now the Act of 1999);

(2) Acquired in relation to a trade mark, trade name or get-up by actual use in
relation to some product or service.

The exclusive rights granted by registration enables the proprietor of the
registered mark to prevent others not only from using the mark as registered but
also marks which are deceptively similar to the registered mark. Unlike patents,
designs or copyright the rights conferred by registration of a trademark can be
availed of for an indefinite period by periodic renewal of registration.

In the case of an unregistered trade mark the right to protection of the
good will continues indefinitely provided the owner of the good will uses the
mark lawfully and prevents other persons infringing those rights by appropriate
timely action (passing off) in Courts of law against the infringement.

Copy right, like patents and industrial design, is purely a creation of the
statute, the Copyright Act, 1957. However, there is no formality required for the
acquisition of the right. Copyright subsists in any original work specified in the
Act from the moment of its publication during the lifetime of the author plus 60
years. The works specified in the Act are:-

1. A literary, dramatic, musical or artistic work
2. A cinematographic film
3. A sound recording.

Literary work includes computer programmes, tables and compilations in-
cluding computer databases. Know how and confidential information can be pro-
tected only so long as the owner is able to keep them secret. The law of patents,
designs, and trademarks are territorial in its operation. In the light of the Bern
Convention and the Universal Copyright Convention, copyright acquired in one
country extends to other countries which are members of these conventions.

COMMERCIAL EXPLOITATION

A patent, registered design or copyright may be exploited by assigning or
licensing the rights to others capable of exploiting it on a royalty or lump sum
basis. Commercial exploitation of a registered trademark by licensing others to
use it on a royalty basis is not permissible except by registration of the licensee
as a registered user. Licensing of an unregistered trademark under suitable
conditions is recognized by Courts and such licensing is called common law li-
censing.
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ENFORCEMENT OF RIGHTS

Intellectual property rights are enforced by an action for infringement of
those rights before a District Court or High Court. Criminal prosecution is also
possible in respect of trade mark and copyright. In case of infringement of a
patent, the patentee may obtain an injunction restraining the infringer from using
the patent and may ask either for damages or for an account of profits. For in-
fringement of a registered design the remedies are similar i.e. an injunction and
either damages or an account of profits. There is no criminal remedy available
for infringement of a patent or of a registered design. in respect of trademarks
the civil remedies are an injunction, damages or an account of profits and the
delivery - up of the infringing articies for erasure or destruction. Besides there is
a criminal remedy against an infringer under which the person may be punished
with imprisonment and fine. Substantial damages may also be claimed for con-
version. Criminal remedies include imprisonment and heavy fine and seizure of
infringing copies of the work which will be delivered to the copyright owner.

ECONOMIC BENEFITS

Strong intellectual property protection produces long run economic ben-
efits, which may be as follows :-

1. It stimulates innovation by providing an envuronment in which innovation is
rewarded.

2. Creating jobs both in primary industries and supporting industries through-
out the economy.

3. Creating new, safer and more effective products, processes and services
through adoption and improvement of existing products and technology.

4. Creating a higher and technically prepared labour force through the job
training associated with authorized transfer of technology.

5. Creating advances which will contribute to the level of technology through-
out the world and in the process gain revenues from others who would:ben-
efit from their use.

REFERENCES:

Inteliectual Property Law by P. Narayanan

http//www. economic times. Com/guide/ipr.htm
)

Dying is nothing. So start by living.
It's less fun and it lasts longer.
-Jean Anouilh
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DOCT RINE OF MENS REA-APPLICATION & EXCEPTION

DEEPALI Y. BHONSLE
C|V|I Judge Class-Ii
Ratiam

Penal liability in a broad spectrum arises when the following two conditions
exist-(1) Guilty mind & (2) A wrongful act based upon a fundamental principle
that act alone does not amount to crime but must be accompanied by a guilty
mind. Finding its roots in the maxim “actus non facet reum nisi mens sit rea”
Jurists opine critically that at a stage of criminal law where every offence has
been well defined, general doctrine of mens rea is misleading and unnecessary.
J.D. Mayne the learned author of criminal law in India pointed out, “every of-
fence is defined and definition states not only what the accused must have done,
but state of mind with regard to the act when he was doing it” Thus there is no
room for general doctrine of mens rea in the Indian Penal Code.

The existence of doctrine of mens rea cannot be negated by a straight
forward dismissal instead it can be stated that the doctrine has been embodied
in the Code in two ways. Under the chapter relating to general exceptions it is
the absence of mens rea that discharges a person from criminal liability under
the various heads discussed there in. Thus mens rea here registers its presence
in the guise of remaining absent. Besides this it flows in the body of Code through
the capillaries of the words knowingly, intentionally, dishonestly, fraudulently,
voluntarily, wantonly etc. & because the doctrine was so embodied a separate
provision for its enforcement was not necessary.

The only exception to the doctrine of mens rea is that there are special
~ circumstances under which the law imposes strict liability. Modern statutes passed
in the interest of public safety, social welfare and in matters concerning public
health such strict liability is imposed. In Nathulal vs. State of M.P. (AIR 1966 SC
43) it was held that though mens rea is'an essential ingredient of criminal of-
fence a statute may exclude the element of mens rea by imposing a strict liability
by which the presence or absence of a guilty mind becomes irrelevant. it was
further held that it is only in those cases where mens rea, if considered an
essential ingredient, the actual aim or objective of a statute would stand de-
feated, that its presence as an essential ingredient can be denied. The Motor
Vehicles Act, Essential Commodities Act Prevention of Food Adulteration Act,
etc. are only a few examples of statutes which impose strict liability.

Conclusively, it could be said that mens rea is a necessary factor for com-
mission of an offence unless its presence has been done away with either ex-
pressly or by a necessary implications by the Statute. n these cases too Court
must bear in mind the view of Privy Couhcil:in. (Srinivas Mall vs. Emperor 1947)
that “Courts are expected.as for-as possible to protect the liberty of subject and
satisfy themselves that a particular statute ciearly imposes absolute liability. Thts
in all cases where liability is imposed by the Court without or in absence of a -
guilty mind it must be dealt with ‘CAUTION’.

o
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REVISION OF PAY SCALES - FIXATION OF PAY UNDER
FUNDAMENTAL RULES AND SUPPLEMENTARY RULES

P.K. TIWARI
Accounts Officer (Retd.)
High Court of MP, Jabalpur

Revision of pay scales is generally done on the basis of recommendations
of Pay Commissions set up from time to time and the rules made thereunder.
These rules are special rules and fixation of pay is required to be done under the
Special Revision of Pay Rules made by the Government for that purpose. Dur-
ing the operation of these rules, Fundamental Rules become dormant.

However, sometimes Government do revise pay scales in isolated cases for
some cadres. In such cases, the fixation of pay is to be done under the funda-
mental Rules. FR-23 is the relevant rule which governs the pay fixation.

F.R. 23 READS AS UNDER:

“The holder of a post, the pay of which is changed, shall be treated as if he
were transferred to a new post on the new pay:

Provided that he may at his option retain his old pay until the date on which
he has earned his next or any subsequent increment on the old scale, or until he
vacates his post or ceases to draw pay on that time-scale. The option once
exercised is final”

Since the revised scale does not involve promotion, pay is fixed under FR
22 (a) (ii), i.e. if there is a common stage (please see example 2) at that stage
itself. But if there is no such stage in revised scale then at stage next below. This
rule first of all envisages giving of option by the incumbent concerned and fixa-
tion proceeds accordingly. The incumbent may opt the new scales right from the
day of effect of the Revised Pay Scales or from any subsequent date of incre-
ment in existing pre-revised scale whichever gives him much advantage.

Option once exercised is final, so the incumbent has to opt it carefully. The
pay fixation is thus done according to Audit instructions below FR 23 & FR 22.
The following-examples illustrate the regulations:-

(1) Pay scale of an officer drawing pay at Rs. 6250/- in the scale of 5500-175-
9000 from 01-12-2002 is revised as 6500-200-10,500/- from 01-2-2003.
Which date should he opt for the revised scale?

Since pay in existing scale on 01.02.2003 is Rs. 6250/- whereas if he
opts this revised scale from 01.02.2003, his pay in revised scale would become
6500/-, he should opt for the revised scale from 01.02.2008.

JOTI JOURNAL - APRIL 2004- PART | 67



DATE EXISTING SCALE & PAY REVISED SCALE & PAY

5500-175-9000 6500-200-10500
1-12-02 6250
1-02-03 (6250) 6500 Should opt
1-12-03 (6425) 6500
1-02-04 (6425) 6700 FR 26

(2) Inthe above pay scale of 5500-175-9000 an officer is drawing pay Rs. 6900/
- from 01.12.02. Which date should he opt the revised scale of 6500-200-
10500 coming into force from 01.02.03.

DATE EXISTING SCALE REVISED SCALE
5500-175-9000 6500-200-10500
01-12-02 6900 —
01-02-03 (6900) 6900 Should opt
01-12-03 (7075) 7100 Audit Instru- ctions below FR 22

Since in both the scales, stages of Rs. 6900/- is common, he should opt for
the revised scale from 01-02-2003. He shall get his next increment in the
revised scale from 01-12-083 raising pay to Rs. 7100/-.

(8) In the above illustrations, if he is drawing pay at Rs. 7075/- in the existing
scale from 01-12-02 from which date should he opt for the revised scale?

DATE EXISTING SCALE REVISED SCALE GAIN ORLOSS REMARKS
5500-175-9000 6500-200-10500

01-12-02 7075 — — —
01-02-03 7075 © 6900 Loss 175 Not suitable
01-12-03 7250 7100 Loss 150 Not suitable
01-12-04 7425 7300 Loss 125 Not suitable
01-12-05 7600 7500 Loss 100 Not suitable
01-12-06 1L D 7700 Loss 75 Not suitable
01-12-07 7950 7900 Loss 50 Not suitable
01-12-08 8125 8100 Loss 25 Not suitable
01-12-09 (8300) 8300 No loss should opt
01-12-10 (8475) 8500 Audit instructions below

FR22 & FR 26

He should opt from 01-12-09 when stage in both scales becomes common
and next increment in Revised scale shall fall on 01-12-2010 raising pay to Rs.
8500/- giving gain of Rs. 25/-.

(4) Canthe incumbent opt for the revised scale in above scale on reaching the
pay of Rs. 9000/- i.e. the maximum of the existing scale?

No, he cannot because it will mean that he has retained the existing scale.
®
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BI-MONTHLY TRAINING PROGRAMME

Following are the five topics which were sent to groups of districts for
discussion in the bi-monthly training meeting of December, 2003. The institute
has received articles relating to these topics from most of the districts. Out of all
the articles, the articles on topic no. 2, 4 and 5 have not been found of requisite
standard. The Institute is publishing its own article on topic no. 2. Topic no. 4 and
5 will be allotted to other districts in future. The articles on rest of the topics are
being included in this issue of JOTI Journal:

Q.1 Nature of complainant’s right to recover damages from either of the joint
tortfeasors in motor accident claim cases?

- TR ZElEAT T URON W ST gepfashaten B & ferelt wen @ afee oo % & grarat
& HITHR FT ET TR 7

Q.2 Legal position relating to bail and trial of various cases arising under the
Essential Commodities Act, 19557

TTIF g AR, 1955 F ererta IQIE fafiv gl & Twraa o faremor & dHea
¥ fafores Rufa sy

Q.3 Legal position regarding stay of civil suit when criminal case relating to
the same matter is pending in Criminal Court?

Wi forelt framg & o & aifew wwet Sfaa &, 9gf 4 foae & deftd saaeEr 9w
Tufire fea o forarss fafors fRufa s 2 7

Q.4  Whether the Court of Sessions can summon a person not already arrayed
as an accused in a case, to stand trial as an accused, apart from the
provisions of Sec. 319 Cr.P.C.?

Fo1 T ATed R safR Y, S g @ gewor # afged 38 @, aw 319 29.8. #
arftrerTiar & &R, faremur &g onge R kAt 9

Q.5 Consequences of non-payment of arrears of rent/monthly rent by tenant
in eviction suit when rate of rent/period of arrears is disputed?

foremrere gawu A fdeR ERT S fer /A e & srereft § safasy
T, STats RROA i a7 /awmn Rl Y sraf Rarfea €7
°
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Hie G ITaT Yol § @gaT gpforaian ® 9 il o 4
ufreR UIed B Weel Srardhdl & PR H1 &g
1Ry SrferpTRRTor
o 8 o1 81 4 o s o ) SR S P A e e € e e st

(joint tortfeasors) Fad ¥ | FTeaizn HYF IueA” Ht ufemiva iR wqw 7& far wn 8, feeg
T TS 56 IR GRATR Rt S shar & T -

“m@m%ﬁﬁ@ﬁmmmmﬁmﬁﬁﬁ&mwmﬁ@m
&, ¥ 35 uhR @ fufdr & fr o7 gus R g T o s a B el ffe & qun
oo Ty U g &, I Suf 1 I SUH AT AT H IFFTH H AFE A
ar

TgEd e & frgra 1 oref & i ot o & arfre safRa stugen & fow saeam €, &t e
SafoT % Ty U e T 2, IEE oot R IR Tt uw safe st o & st s
it smRatell % foeg Frefard ditud 6 o wwdt 8, o Rufa & g stugreasat dquf
gifafel & fose Saarlt 2, afe a2 wafora &t 2 |

TYFT IUEAT F WHS W ST ATFHAHAT AT Tl STFIHA!, AIF % [TRR AT Al
afergfef 3 ¥ fosw Savamlt &1 & ot afe frelt ook eragreaerat A syl eafergfef w1 ypram R 2,
Y I SIUFHRA!, IV AUFAHATSH o AUTerF T & gafergfef K wiv < wahan &, aa ft Rufa
& e i I o & et O sTuheahat g e Y o srfergfel i afit & e www
& |

et u sufa T i 30en & fr aftg & o safft 6wy sten ¥ aiomreg
I &1 &, TE a8 AT Sizrarlt Suet i 1 8, wifig 3 WS &I 9w A Torts by Pollock
158 HEH Usi-361 & HgHT a7 e fra 2 |

“SIRTET JTAT TN HYE IV W WGV e B | Sivart 304, STrEd Stus gd st
¥ arrerRor o ot et @ | Wl i safwy s e F faer aifg &t R safeaat 6 sten &
T T & FIRUT G AT & U I T g5 &l 98 AIAeT SiIrgrly 3947 &1 7€, afew
T ST H A

TN R FUT I (68 EERUTHE T 74, 1999!:%?[& 1073 (X1-6) % WS A A
faeht Ioa < W ag ufquriea frar g i -

Insofar as the question of composite negligence is concerned, seeing
the evidence it is true that the deceased cannot be blamed for any
contributory negligence on his part. Here it is also true that the
tortfeasors, the drivers, etc., of the two vehicles are independent or
separate. As such, in view of what Salmond and Heuston observed in
their Law of Torts, 21st Edn. at P. 421 “the person damnified might
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sue them one by one and recover from one along or from such other
as he chose to execute judgment against, provided that he did not
recover more than the greatest sum awarded or, against any defend-

ant, more than was awarded in the action against him.”

fagm S 27 Wie®, HReTS A Ut gEas ‘S SR TE (2391 TR F A 9
W 3% foraal it yarsaan & forwa & faadaor R 5% T8 i 211 W Fregan g fmarg

“The joint tortfeasors are jointly and severally liable for the whole damage
resulting from the tort. They may be sued jointly or severally. If sued jointly, the
damages may be levied on all or either. Each is responsible for the injury sus-
tained by his common act”

T R W T gUI AT STAR wra! fosfire e foreg asfosa e ol o1, 1998 THL S,
1124 % 81 32 W 33 & i 7Ty wierareen 1 st off uEnh Eom, S feER R -

“It is well settled that where the accident has taken place as a result of the
composite negligence of the drivers of two or more vehicles and without any
negligence on the part of the injured or the deceased person, the drivers of such

two or more vehicles are joint tortfeaors and they are liable to pay compensation
jointly and severally” ’

It is equally well settled that where there is a joint and several liability, it is
always open to the claimant to sue any of the person so liable without making
the other a party. The claimant can sue the joint tortfeasors, either jointly or
severally, and can have a complete redress for the loss suffered by him from
either of them.

“Arpaet i, SRl qun o faeg Fifders . owR o 3 (1994 TEHLS. 714) S RS A
I Trathe W 9S8 ¥ sufF £ gy fiex drafhe aun 6 e A T U % w0 T
T AT, TH SH W1 TR | T FAR a1 TH hI Gg= 781 & Tehl | U5 g ot fon =1 qelar
wquf grfergfe Aievamatee % i oK Sah S ol & g W awd &7 A e I
AT A a8 Sfarea fra i aree gelea F R saft et o sruan wf dgaa sragasmate
& gafegfef avear e & afor ¥ | 39 S ¥ diex wrihe auT I greR i SiFter e
TR R grfergfel Y afd o fonarem i crazaewar A 2, Tiks IF gRISR 9T % gid IR AN
TRV YT T Wl Ik IR i UGS &l Y AT T | Id: W iR & ST quT STl SiAT
ot st TRgut arfgfel % fosw Saamdt g 1 |

HiEX A Srferfram, 1988 HY UIRT -168 (1) F WG & SR, Aferwor arferfrofa aie #a
ang Fe afin fafafde s, B <t aunfufy Sareal g ar 38 am %, 9t gele # siemfe o,
TTHY AT ISR BT U1 I | A1 IR F s g & et | 39 wed & = guia = stea
AR Fu fofe fase ol TAR oremd qur o1, 1995 TEHLS. 189 (3X-5) BT &,
fored AT S I=u =maea 3 g ufqaifia fear i -

‘It is clear that while awarding the amount in a case of composite
negligence, the Tribunal can direct the payment of the entire compen-
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sation jointly and severally, but at the same time would apportion the
liability between the two owners for their facility and if both the own-
ers or two insurance companies, as the case may be, pay the amount
to the claimant in proportion as awarded by the Tribunal, there is no
problem for the claimant. But if one of the parties liable does not want
to honour the award of the Tribunal, it will be open to the claimant to
recover the entire amount from the other, leaving such party to claim

rateable distribution from the other”
3t Fa # farfie = guia S Tk fowe sivitfean qun o= fosg Tewies s &. fofies
qAT I, 1995 Y. 53, TEE ITH . SR YT AT T, 1998 TH. . 689, 4TS TR .
fosfhes fa. dam a o=, 1999 THLH. 1262 qoIT OH, UgHT fol, WIRd S T 91, 1999 THH.
1355 AABIHAN & |

T A FYFT ATHARAT I T&THR & T § S A Y A1HT HY Tt &, T ATH0T
fosw a2 3 2ran 2 i gz oft srugreasatell it aifiresa W & & fo ararat i smefE w |
ahTeE W foremm fet sl arwal g fedt Safoa o safaa it TasR & &9 8§ | 9 6
orefAT Y ST & ot arefA Rt o A aun e i Wit THER F o safEd S AuHawdl /
ST F T A ST ST =M | 36 HaH # = g2id Terrd asd ik, o for, e &g,
1989 TS, 1314 (U1-316) FTSHHAY &, Fohrq AT T4 o, I3, ST, 1982 T.HLS. 358
& ATHe H gHEAT A & 1 Siaued o, STaER ZIRT Teh0T H Uk AT & SaT! hi T&TRR ST 711 3R
I AT F TATHY T USTHR & & § TE ST T | A Hgie Iol A1y A T8 ApAfraiia
TR ff o= a1 & STt T 9ETHRR | 9/ T ST gTde A ae |

AT ZETd TS o, o5 SISiiet, 1991 THLS. 704 F AWSG H HF1E Feauazn I==
AT | 4g gfaunted fwan fR &t A & siefed W Y g2 A, G a1 & Tanl @ S
TYFd 9 Yo 2REd A e 813 €, o IrER I A el o & afe 1 e R gwar g |

36 TR HIER HEAT A1 TN A HYF gohlahaia d o el Uk 9 Tfe ared 3 &
FETHAT % ATTHR & T HT JUi FGT A FRATER o o awar @ -

(1) g gepfamaten & 9, FraThdl el Gk & HYUT Tfeh UTe Her HT ARTHR 2 |

(2) S gofamat i Rl & g off v e & o Ia arg wror & T &, frae i gesforat
ad & | ot 3 feelt o gogfasal % feg $ 1 wrfardl, owr gepfasatel % fea
FHTE FA & (o aren 78 o< Sl & |

(3) Ty goplamarell # & afg R genfahal siferur & wfef-ofa w1 arew & w8, &
FAER HT A 31 gFfashaien & arftrfora £ 3w oof afin s w aftmr 2o |

(4) afe qrarhat 3 Tt SgF gepfamaten & freg gran dfua 72 fvar 2, dt 29 gramal &
3Tl R hTS Ferardial STl e O, UReq A o1 Y goahfershalian SR Hhedt gei gohfahal

T UTFR J9R I Y grefan Y vt 8, dt 39 Y 39 UER0T H USTRR 99T ST =R |
®
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< R o et 8t o rafe srfafoem, 1955 1981 % aftrPra 4 ok s e & o v
adam & ool e & w2 | \

srfrfrm, 1955 ¥ orverta R STt % S99 a1 e B ¥ fava & H@a: 8 g
& o | Sefuuw AR, 1967 ZRT ARIREH, 1955 R GRT 10-A SIgW 98 watta e wn
ARIPRA ¥ It I ST AT IO H ok S 2 | sfifeEm, 1974 R SR
SR 3T5aT i R F= e T | s, 1981 ZR 38 U ¥ Ee' 116E & A iR
AT’ 7758 TR T | 36 SAIFRRT % F1 Fafosd G & 718 AT, 1997 W 4 A,
1955 Y UIRT 10-A A FIEA FERT 7 (1) (a) (i) F F-HTd JUSHIT AT F BrEHL 3 ST
F1 ‘SIEE gt R T | aR7 (1) (a) () X SrEiiE s F g S wf
AT T 1 Wrafore RaT T | STearat |, 1998 el AT 11,1998 & 7 fRufey ) wrerver@
e gl :

I it araarT & mre #1 Rrswnr w8 W 98 Wi g @ i siftfam, 1967 % a9
29 ¥ TR AR 10A F T & fifrRm, 1955 % SUUT W U SHMdE e F @R
S afafras, 1981 H rafiear sl § grT 10-A J fF3 T8 SR & FROTE F
T Y F TU-T ATAANT R | FeaTene N 3 Jeanezi & savta siffad, 1955
TRT7 (1) (@) (i) F TIH ST ) SISH A0 Gl AT ‘ITHAT T F @ St 3 feufa
AT 11,1998 F SATTA B F TG AT ) 378 au aIferiam, 1955 Foriva: Iuht Iy 10-A &
AT & SN /SIS 2 ¥ e & 1§ graar 18 @& |

I AR B AT & SRR, 1955 3 Sieeiial ST UL h T STeTa S
oty 1 Frafor &2 afean Sk, 1973 (smaEeg wikar) 6 S 1l 3 araawEl & gweE d
AT 2P, A o AR & arafra stoRrd % Srey, wehfa oo o s & fra & gafta
FA & qen S 39 3 A weisa 9, wahn 7 ag o Rftre Rt & £ R seam a@ 1 5
9 A dfean i TR 4 F I GETE T ASiHH §, S e R -

4. TRAT &3 ditar 3R s AR & o= srormel) o1 REmor- 1. A §s

Yifka (1860 T 45) ¥ 3N WG IURTEN 7 IFAFVT, i, Rramor AR 39wy

¥ 31y BRIATE S SHF g IARE Sude) F AR B e |

2. p) ar ARty 3 a1 | SroRTel &1 3oL, id, fraor AR SOd Heu A

3= Priard) T Sude & g, frg Y srarel 3 aRwwr, o, framor an

=g FRIATE B QY a1 e o1 A= 39 ams) acawa ugw et sifafFrafife

& 3171 T&< g Y Smet |

I W N Yel 3 AT B ISP AT & b wiftan £ o I F orwela 3 ad an s
¥ FREY 38 @ deiia it day e’ TEd F aatad e e ¥ | sifufam, 1955
(S B A & wrrastias ) A w7 (1) (a) (i) & SiRfa s Y Siew, S 3l afafam &
URT 3 (2) (h) @o 3 (2) (i) % I=wid AR T F Iooud & g # oF af aF & FRE &
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ATEE T YT Fell &, 319 T el (Srwerta aRT7 (1) (a) (i) - 9w 3 % fewelt o sz
U, IR 7 (2) 9RT 3 (4) & {431 1 Iewuq) F f6T 7 98 a= F FREE € o snfde &
T 8 | T&i T a1 it S & o arfufam, 1955 8 gea: awr7 (1) (a) (), 7 (1) (a) (i) o
7 (2) % Fvarid ST AU HAZT: 1 99, 3 99 U 3 99 d & FREH qul e & deia 9
S arferfoem, 1974 ERTERI7 (1) (a) (i) F ST FY SIS 3 AW F [T FEHT g2 HY
ifershan srafer 3 O & Tor oX 7 e a9 | (A1 - STzt 11, 1998 F Hed-eHIe # URT7 (1)
(a) (i) ® afofa ruRre 1 9 a & FRE 10,000/ - &. d% % Iedde, arv 7 (1) (a) (i) & aftfa
ORI 2 9 o % HIRETH o Sfde T . 25,000/ - & FHH A &, qu1 U1 7 (2) W afofa srawre &t ad
T h FRETE g Aefde T S S, 25,000/- A FAAE, AdeAT 9 |

ferfiv=t eroRrel ¥ fow Sea wmatua wRmETEtE de 6 ot & aiiea § g T § s e
1 ORI 4 (2) T ST || o i, 1955 B aR 10-A 3 T # SdwE= & 9w 7 (1) (a) ()
T IO TN T 3T AU AT T & & | 39 foro & geima fafores Rufa
fowg fswor = geia Jodd faee avauest O, st fefims ¥ 4. 814/2001, sidm
fa1ie 05.03.2001 (FESTR) A foan 71 &, S eI & |

el s siferfram, 1981 i wArazficdr JEf & Frrid ST ATHS! HY THfd H G §,
URT 10-A # R T SEitee (qEt) F aibey & afufea ) o 7 % sreta gas s
‘AT | AT | 36T o1ef a2 2 o S safr w7 (1) (a) (i) % SFwavia arafud s
Y ‘I’ TEg &1 e |

UZETAET dli SITATSRT (ST, 1997, STATIT, 1998 F STATAITNI, 1998) F FIRT &I 10-
A ¥ T3 TR T3 & HROTART7 (1) () (i) F AUT H SISH 319 AR ATHHAN Greitra
fore e & | ara: srfiafeam, 1981 % a1g Sfwa I snaarea i gad= et aw awr 7 (1) (a) ()
T AU, T qh (% I8 FEd AT T& &, STHCE TT 319 AU SASTHFCE £ |
faramRor -

fereror & Seier ke O ik ¥ fargeil w efteura sazas & | sifufam, 1955 # goa:
FE off ety 3 9 § fers & FRaE 48 § deHig a8 an, Ty & feel fafie e g
feremor fomdl T oR e off €Y o, ora: v aest & faemor aeewa vg & e i
& T o AR THAT T o7 | Aferfam, 1964 F R TS T O 12- A & ATER aAferfaw
& U 12-A (2) (a) & afofa staRra F foremor 6 arftrmivar 39 g O e ar R w0 &
wferga =i Afrege guw Sioft & afda 6t 1 qur 3o g wfear ft 9wt 262-264 F FTEAR
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NOTES ON IMPORTANT JUDGMENTS

53. CRIMINAL PROCEDURE CODE, 1973- Section 41
Arrest of female- While arresting a female, effort should be to keep a
lady constable present- Arrest may be made without such presence
for reasons to be recorded by arresting authority.
State of Maharashtra Vs. Christian Community Welfare Council of In-
dia and another
Reported in AIR 2004 SC 7 = (2003) 8 SCC 546

Held :

While it is necessary to protect the female sought to be arrested by the
Police from Police misdeeds, it may not be always possible and practical to have
the presence of a lady constable when the necessity for such arrest arises, there-
fore, we think this direction issued requires some modification without disturbing
the object behind the same. We think the object will be served if a direction is
issued to the Arresting Authority that while arresting a female person, all efforts
should be made to keep a lady constable present but in circumstances where the
Arresting Officers is reasonably satisfied that such presence of a lady constable
is not available or possible and/or the delay in arresting caused by securing the
presence of a lady constable would impede the course of investigation such Ar-
resting Officer for reasons to be recorded either before the arrest or immediately
after the arrest be permitted to arrest a female person for lawful reasons at any
time of the day or night depending on the circumstances of the case even without
the presence of a lady constable.

54. EVIDENCE ACT, 1872- Section 118
Child witness- If found competent to depose and reliable, conviction
may be based on the testimony of child witness.
Ratansingh Dalsukhbhai Nayak Vs. State of Gujarat
Reported in AIR 2004 SC 23 "

Held :

Indian Evidence Act, 1872 (in short the ‘Evidence Act’) does not prescribe
any particular age as a determinative factor to treat a witness to be a competent
one. On the contrary, S. 118 of the Evidence Act envisages that all persons shall
be competent to testify, unless the Court considers that they are prevented from
understanding the questions put to them or from giving rational answers to these
questions, because of tender years, extreme old age, disease- whether of mind,
or any other cause of the same kind. A child of tender age can be allowed to
testify if he has intellectual capacity to understand questions and give rational
answers thereto. This position was concisely stated by Brewer, J. in Wheeler v.
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United States (159 US 523). The evidence of a child witness is not required to be
rejected per se; but the Court as a rule of prudence considers such evidence
with close scrutiny and only on being convinced about the quality thereof and
reliability can record conviction, based thereon. (See Surya Narayana v. State of
Karnataka (2001 (1) Supreme 1).

In Dattu Ramrao Sakhare v. State of Maharashtra (1997 (5) SCC 341) it was
heid as follows :

“A child witness if found competent to depose to the facts and reliable one
such evidence could be the basis of conviction. In other words even in the ab-
sence of oath the evidence of a child witness can be considered under S. 118 of
the Evidence Act provided that such witness is able to understand the answers
thereof. The evidence of a child witness and credibility thereof would depend
upon the circumstances of each case. The only precaution which the Court should
bear in mind while assessing the evidence of a child witness is that the witness
must be a reliable one and his/her demeanour must be like any other competent
witness and there is no likelihood of being tutored”.

The decision on the question whether the child witness has sufficient intel-
ligence primarily rests with the trial Judge who notices his manners, his apparent
possession or lack of intelligence and said Judge may resort to any examination
which will tend to disclose his capacity and intelligence as well as his under-
standing of the obligation of an oath. The decision of the trial Court may, how-
ever, be disturbed by the higher Court if from what is preserved in the records, it
is clear his conclusion was erroneous. This precaution is necessary because
child witnesses are amenable to tutoring and often live in a world of make be-
liefs. Though it is an established principle that child witnesses are dangerous
witnesses as they are pliable and liable to be influenced easily, shake and
moulded, but it is also an accepted norm that if after careful scrutiny of their
evidence the Court comes to the conclusion that there is an impress of truth in it,

there is no obstacle in the way of accepting the evidence of a child witness.
. °

565. TRANSFER OF PROPERTY ACT, 1882- Section 105
Lease- Lease may be in perpetuity- Renewal and extension of lease,
distinction- Renewal under covenant of lease is a unilateral act of the
lessee.
State of U.P. and others Vs. Lalji Tandon (Dead)
Reported in AIR 2004 SC 32

Held :

In India, a lease may be in perpetuity. Neither the Transfer of Property Act
nor the general law abhors a lease in perpetuity. (Mulla on the Transfer of Prop-
erty Act, Ninth Edition, 1999, p. 1011). Where a covenant for renewal exists, its
exercise is, of course, a unilateral act of the lessee, and the consent of the lessor
is unnecessary. (Baker v. Merckel (1960) 1 All ER 668, also Mulla, ibid, p. 1204).
Where the principal lease executed between the parties containing a covenant
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for renewal, is renewed in accordance with the said covenant, whether the re-
newed lease shall also contain similar clause for renewal depends on the facts
and circumstances of each case regard being had to the intention of the parties
as displayed in the original covenant for renewal and the surrounding circum-
stances. There is a difference between an extension of lease in accordance with
the covenant in that regard contained in the principal lease and renewal of lease,
again in accordance with the covenant for renewal contained in the original lease.
In the case of extension it is not necessary to have a fresh deed of lease ex-
ecuted; as the extension of lease for the term agreed upon shall be a necessary
consequence of the clause for extension. However, option for renewal consist-
ently with the covenant for renewal has to be exercised consistently with the
terms thereof and, if exercised, a fresh deed of lease shall have to be executed
between the parties. Failing the execution of a fresh deed of lease, another lease
for a fixed term shall not come into existence though the principal lease in spite
of the expiry of the term thereof may continue by holding over for year by year or
month by month as the case may be.
]

56. CONSTITUTION OF INDIA- Article 136
EVIDENCE ACT, 1872- Section 3

(i) Private party can challenge acquittal by way of appeal under Arti-
cle 136.

(i) Appreciation of evidence- Ocular evidence vis-a-vis medical evi-
dence- Ocular evidence if credible and trustworthy, should get
primacy over medical evidence.

Ramakant Rai Vs. Madan Rai and others

Reported in AIR 2004 SC 77

Held :

A doubt has been raised about the competence of a private party as distin-
guished from the State, to invoke the jurisdiction of this Court under Article 136
of the Constitution of india, 1950 (in short the ‘Constitution’) against a judgment
of acquittal by the High Court. We do not see any substance in the doubt. Appel-
late power vested in this Court under Article 136 of the Constitution is not to be
confused with ordinary appellate power exercised by appellate Courts and ap-
pellate tribunais under specific statutes. It is a plenary power, ‘exercisable out-
side the purview of ordinary law’ to meet the pressing demands of justice (See
Durga Shankar Mehta v. Thakur Raghuraj Singh (AIR 1954 SC 520). Article 136 of
the Constitution neither confers on anyone the right to invoke the jurisdiction of
this Court nor inhibits anyone from invoking the Court’s jurisdiction. The power is
vested in this Court but the right to invoke the Court’s jurisdiction is vested in no
one. The exercise of the power of this Court is not circumscribed by any limita-
tion as to who may invoke it. Where a judgment of acquittal by the High Court has
led to a serious miscarriage of justice this Court cannot refrain from doing its
duty and abstain from interfering on the ground that a private party and not the
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State has invoked the Court’s jurisdiction. We do not have slightest doubt that we
can entertain appeals against judgments of acquittal by the High Court at the
instance of interested private parties also. The circumstances that the Criminai
Procedure Code, 1973 (-in short the “Code”) does not provide for an appeal to
the High Court against an order of acquittal by a subordinate Court, at the in-
stance of a private party, has no relevance to the question of the power of this
Court under Article 136. We may mention that in Mohan Lal v. Ajit Singh (1978
(3) SCC 279) this Court interfered with Judgment of acquittal by the High Court at
the instance of a private party.

It is trite that where the eyewitnesses’ account is found credible and trust-
worthy, medical opinion pointing to alternative possibilities is not accepted as
conclusive. Witnesses, as Bantham said, are the eyes and ears of justice. Hence
the importance and primacy of the quality of the trial process, eyewitnesses’
account would require a careful independent assessment and evaluation for their
credibility which should not be adversely prejudged making any other evidence,
including medical evidence, as the sole touchstone for the test of such credibility.
The evidence must be tested for its inherent consistency and the inherent prob-
ability of the story; consistency with the account of other witnesses held to be
creditworthy; consistency with the undisputed facts the ‘credit’ of the witnesses;
their performance in the witness-box; their power of observation etc. Then the
probative value of such evidence becomes eligible to be put into the scales for a

cumulative evaluation.
@

57. CRIMINAL PROCEDURE CODE, 1973- Section 14
Effect of the order of Magistrate on subsequent legal proceedings be-
fore a competent Court- Law explained.
Shanti Kumar Panda Vs. Shakuntala Devi
Reported in AIR 2004 SC 115

Held :

For the purpose of legal proceedings initiated before a competent Court
subsequent to the order of an Executive Magistrate under Ss. 145/146 of the
Code of Criminal Procedure, the law as to the effect of the order of the Magis-
trate may be summarized as under :-

(1) The words ‘competent Court’ as used in sub-section (1) of S. 146 of the
Code do not necessarily mean a Civil Court only. A competent Court is one which
has the jurisdictional competence to determine the question of title or the rights
of the parties with regard to the entitlement as to possession over the property
forming subject-matter of proceedings before the Executive Magistrate;

(2) A party unsuccessful in an order under S. 145 (1) would initiate pro-
ceedings in a competent Court to establish its entitlement to possession over the
disputed property against:the successful party. Ordinarily, a relief of recovery of
possession would be appropriate to be sought for. In legal proceedings initiated
before a competent Court consequent upon attachment under S. 146 (1) of the

JOTI JOURNAL - APRIL 2004- PART I A 54



Code it is not necessary to seek relief of recovery of possession. As the property
is held custodia legis by the Magistrate for and on behalf of the party who would
ultimately succeed from the Court it would suffice if only determination of the
rights with regard to the entitlement to the possession is sought for. Such a suit
shall not be bad for not asking for the relief of possession.

(3) A decision by a Criminal Court does not bind the Civil Court while a
decision by the Civil Court binds the Criminal Court. An order passed by the
Executive Magistrate in proceedings under Ss. 145/146 of the Code is an order
by a Criminal Court and that too based on a summary enquiry. The order is
entitled to respect and weight before the competent Court at the interlocutory
stage. At the stage of final adjudication of rights, which would be on the evidence
adduced before the Court, the order of the Magistrate is only one out of several
pieces of evidence.

(4) The Court will be loath to issue an order of interim injunction or to order
an interim arrangement inconsistent with the one made by the Executive Magis-
trate. However, to say so is merely stating a rule of caution or restraint, on exer-
cise of discretion by Court, dictated by prudence and regard for the urgent/ emer-
gent executive orders made within jurisdiction by their makers; and certainly not
a tab on power of Court. The Court does have jurisdiction to make an interim
order including an order of ad interim injunction inconsistent with the order of the
Executive Magistrate. The jurisdiction is there but the same shall be exercised
not as a rule but as an exception. Even at the stage of passing an interim order
the party unsuccessful before the Executive Magistrate may on material placed
before the Court succeed in making out a strong prima facie case demonstrating
the findings of the Executive Magistrate to be without jurisdiction, palpably wrong
or self-inconsistent in which or the like cases the Court may, after recording its
reasons and satisfaction, make an order inconsistent with, or in departure, from,
the one made by the Executive Magistrate. The order of the Court- final or inter-
locutory, would have the effect of declaring one of the parties entitied to posses-
sion and evicting therefrom the party successful before the Executive Magistrate
within the meaning of sub-section (6) of S. 145.

o

58. INDIAN PENAL CODE, 1860- Section 34
“Common intention” u/s 34- Participation in some manner necessary-
Law explained
Parasa Raja Manikyala Rao and another Vs. State of A.P.
Reported in AIR 2004 SC 132

Held :

The section really means that if two or more persons intentionally do a com-
mon thing jointly, it is just the same as if each of them had done it individually. It
is a well recognised canon of criminal jurisprudence that the Courts cannot dis-
tinguish between co-conspirators, nor can they inquire, even if it were possible
as to the part taken by each in the crime. Where parties go with a common pur-
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pose to execute a common object each and every person becomes responsible
for the act of each and every other in execution and furtherance of their common
purpose; as the purpose is common, so must be the responsibility. All are guilty
of the principal offence, not of abetment only. In combination of this kind a mortal
stroke, though given by one of the party, is deemed in the eye of law to have
been given by every individual present and abetting. But a party not cognizant of
the intention of his companion to commit murder is not liable, though he has
joined his companion to do an unlawful act. Leading feature of this section is the
element of participation in action. The essence of liability under this section is
the existence of a common intention animating the offenders and the participa-
tion in a criminal act in furtherance of the common intention. The essence is
simultaneous consensus of the minds of persons participating in the criminal
action to bring about a particular result. (See Ramaswami Ayyanagar and others
v. State of Tamil Nadu (AIR 1976 SC 2027). The participation need not in all cases
be by physical presence. In offences involving physical violence, normally pres-
ence at the scence of offence may be necessary, but such is not the case in
respect of other offences when the offence consists of diverse acts which may
be done at different time and places. The physical presence at the scene of of-
fence of the offender sought to be rendered liable under this section is not one of
the conditions of its applicability in every case. Before a man can be held liable
for acts done by another, under the provisions of this section, it must be estab-
lished that (i) there was common intention in the sense of a pre-arranged plan
between the two, and (ii) the person sought to be so held liable had participated
in some manner in the act constituting the offence. Unless common intention
and participation are both present, this section cannot apply.

‘Common intention’ implies pre-arranged plan and acting in concert pursu-
ant to the pre-arranged plan. Under this section a pre-concert in the sense of a
distinct previous plan is not necessary to be proved. The common intention to
bring about a particular result may well develop on the spot as between a number
of persons, with reference to the facts of the case and circumstances of the situ-
ation. Though common intention may develop on the spot, it must, however, be
anterior in point of time to the commission of offence showing a pre-arranged
plan and prior concert. [See Krishna Govind Patil v. State of Maharashtra (AIR
1963 SC 1413). In Amrik Singh and others v. State of Punjab (1972 Cri L] 465 (SC)]
it has been held that common intention presupposes prior concert. Care must be
taken not to confuse same or similar intention with common intention; the parti-
tion which divides their bonds is often very thin, nevertheless the distinction is
real and substantial, and if overlooked will result in miscarriage of justice.

®

59. CIVIL PROCEDURE CODE, 1908- 0.1, R. 10
TRANSFER OF PROPERTY ACT, 1882- Section 52
Transferee pendente lite cannot as of right seek impleadement as a
party in the suit.
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Bibi Zubaida Khatoon Vs. Nabi Hassan Sahab and another
Reported in AIR 2004 SC 173

Held :

It is not disputed that the present petitioner purchased the property during
pendency of the suit and without seeking leave of the Court as required by S. 52
of the Transfer of Property Act. The petitioner being a transferee pendente lite
without leave of the Court cannot, as of right, seek impleadment as a party in the
suits which are long pending since 1983. it is true that when the application for
joinder based on transfer pendente lite is made, the transferee should ordinarily
be joined as party to enable him to protect his interest. But in instant case, the
trial Court has assigned cogent reasons for rejecting such joinder stating that
the suit is long pending since 1983 and prima facie the action of the alienation
does not appear to be bona fide. The trial Court saw an attempt on the part of the
petitioner to complicate and delay the pending suits.

The decisions cited and relied on behalf of the appeilant turned on the facts
of each of those cases. They are distinguishable. There is no absolute rule that
the tranferee pendente lite without leave of the Court should in all cases be al-
lowed to join and contest the pending suits. The decision relied on behalf of the
contesting respondents of this Court in the case of Savinder Singh (supra) fully
supports them in their contentions. After quoting S. 52 of the Transfer of Property
Act, the relevant observations are thus :-

“Section 52 of the Transfer of Property Act envisages that :-

‘During the pendency in any Court having authority within the limits of
Iindia......... of any suit or proceeding which is not collusive and in which
any right to immovable property is directly and specifically in question, the
property cannot be transferred or otherwise dealt with by any party to the
suit or proceeding so as to affect the rights of any other party thereto un-
der the decree or order which may be made therein, except under the au-
thority of the Court and on such terms as it may impose’.

It would, therefore, be clear that the defendants in the suit were prohibited
by operation of S. 52 to deal with the property and could not transfer or otherwise
deal with it in any way affecting the rights of the appellant except with the order
or authority of the Court. Admittedly, the authority or order of the Court had not
been obtained for alienation of those properties. Therefore, the alienation obvi-
ously would be hit by the doctrine of lis pendens by operation of S.52. Under
these circumstances, the respondents “cannot be considered to be either neces-
sary or proper parties to the suit”.

[

60. EVIDENCE ACT, 1872- Section 67
Documents, proof of- Mere production and marking of a document as
exhibit, no proof of its content.
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Narbada Devi Gupta Vs. Birendra Kumar Jaiswal and another
Reported in AIR 2004 SC 175 = (2003) 8 SCC 745

Held :

The legal position is not in dispute that mere production and marking of a
document as exhibit by the Court cannot be held to be a due proof of its con-
tents. Its execution has to be proved by admissible evidence that is by the ‘evi-
dence of those persons who can vouchsafe for the truth of the facts in issue’. The
situation is, however, different where the documents are produced, they are ad-
mitted by the opposite party, signatures on them are also admitted and they are
marked thereafter as exhibits by the Court. We find no force in the argument
advanced on behalf of the appellant that as the mark of exhibits has been put on
the back portions of the rent receipts near the place where the admitted signa-
tures of the plaintiff appear, the rent receipts as a whole cannot be treated as

have been exhibited as an admitted documents.
)

61. INDIAN PENAL CODE, 1860- Section 361
Kidnapping from lawful guardianship- Phrase ‘whoever takes or en-
tices any minor’, meaning and connotaion of- Law explained.
Parkash Vs. State of Haryana
Reported in AIR 2004 SC 227

Held :

The object of this section seems as much to protect the minor children from
belng seduced for improper purposes as to protect the rights and privileges of
guardians having the lawful charge or custody of their minor wards. The grava-
men of this offence lies in the taking or enticing of a minor under the ages speci-
fied in this section, out of the keeping of the lawful guardian without the consent
of such guardian. The words “takes or entices any minor.............. out of the keeping
of the lawful guardian of such minor” in Section 361, are significant. The use of
the word “Keeping” in the context connotes the idea of charge, protection, main-
tenance and control; further the guardian’s charge and control appears to be
compatible with the independence of action and movement in the minor, the
guardian’s protection and control of the minor being available, whenever neces-
sity arises. On plain reading of this section the consent of the minor who is taken
or enticed is wholly immaterial: it is only the guardian’s consent which takes the
case out of its purview. Nor is it necessary that the taking or enticing must be
shown to have been by means of force or fraud. Persuation by the accused per-
son which creates willingness on the part of the minor to be taken out of the
keeping of the lawful guardian would be sufficient to attract the Section.

The position was again reiterated in Thakorlal D. Vadgama v. The State of
Gujarat (AIR 1973 SC 2313) wherein it was, inter alia, observed as follows :

“The expression used in Section 361, I.P.C. is “whoever takes or entices
any minor”. The word “takes” does not necessarily connote taking by force and it
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is not confined only to use of force, actual or constructive. This word merely
means, “to cause to go”, “to escort” or “to get into possession”. No doubt it does
mean physical taking, but not necessarily by use of force or fraud. The word
“entice” seems to involve the idea of inducement or allurement by giving rise to
hope or desire in the other. This can take many forms, difficult to visualise and
describe exhaustively; some of them may be quite subtle, depending for their
success on the mental state of the person at the time when the inducement is
intended to operate. This may work immediately or it may create continuous and
gradual but imperceptible impression culminating after some time, in achiveing
its ultimate purposes of successful indecument. The two words “takes” and “en-
tices”, as used in Section 361, |.P.C. are in our opinion, intended to be read
together so that each takes to some extent its colour and content from the other.
The statutory language suggests that if the minor leaves her parental home com-
pletely uninfluenced by any promise, offer or inducement emanating from the
guilty party, then the latter cannot be considered to have committed the offence
as defined in Section 361, I.PC.
o

62. SUCCESSION ACT, 1925- Sections 63 and 68
Will, proof of- Suspicious circumstances- Natural heirs excluded or
lesser share given to them, not a suspicious circumstance.
Ramabai Padmakar Patil (Dead) through LRs. and others Vs. Rukminibai
Vishnu Vekhande and others
Reported in 2004 (1) MPLJ 1 = (2003) 8 SCC 537

Held :

A will is executed to alter the mode of succession and by the very nature of
things it is bound to result in either reducing or depriving the share of a natural
heir. If a person intends his property to pass to his natural heirs, there is no
necessity at all of executing a Will. It is true that a propounder of the Will has to
remove all suspicious circumstances. Suspicion means doubt, conjecture or mis-
trust. But the fact that natural heirs have either been excluded or a lesser share
has been given to them, by itself without anything more, cannot be held to be a
suspicious circumstance, especially in a case where the beguest has been made
in favour of an offspring. In P.P.K. Gopalan Nambiar vs. P.P.K. Balakrishnan
Nambiar, 1995 Supp (2) SCC 664 it has been held that it is the duty of the pro-
pounder of the Will to remove all the suspected features, but there must be real,
germane and valid suspicious features and not fantasy of the doubting mind. In
this case, the fact that the whole estate was given to the son under the Will
depriving two daughters was held to be not a suspicious circumstance and the
finding to the contrary recorded by the District Court and the High Court was
reversed. In Pushpavathi vs. Chandraraja Kadamba, (1973) 3 SCC 291 it has been
held that if the propounder succeeds in removing the suspicious circumstance,
the Court would have to give effect to the Will, even if the Will might be unnatural
in the sense that it has cut off wholly or in part the near relations. In Rabindra
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Nath Mukherjee vs. Panchaman Banerjee, (1995) 4 SCC 459 it was observed that
the circumstance of deprivation of natural heirs should not raise any suspicion
because the whole idea behind execution of the Will is to interfere with the nor-
mal line of succession and so, natural heirs would be debarred in every case of
Will. Of course, it may be that in some cases they are fully debarred and in some

cases partly.
)

63. ENVIRONMENT (PROTECTION) ACT, 1986 - Sections 3 (2) (viii), 25 &
RECYCLED PLASTICS MANUFACTURE AND USAGE RULES, 1999-
Rule 4
Recycled plastic, manufacture and use of- Guidelines issued by the
Court to ensure the compliance of relevant legal provisions.

Sarita Agnihotri Vs. State of M.P. and others
Reported in 2004 (1) MPLJ 71

Held :

Regard being had to the facts that have been brought on record, the data
given and the apprehension expressed by the petitioner we are inclined to issue
certain guidelines which we enumerate as under :

(a) the State Government shall constitute the Prescribed Authority as provided
under Rules 3 of the Rules within a period of three months from today;

(b) till the said authority is constituted by the State Government in enforcement
of provisions of the rule in question District Collector/Deputy Commissioner
of the district shall function as the Prescribed Authority and do the needful
so that there is due compliance of the requirement of the Rules and there is
no deviancy;

(c) the State Pollution Control Board being the Prescribed Authority under Rule
3 (a) shall see that no manufacturing take place in violation of the Rules
and conditions of manufacture of carry bags, containers made of plastics
are strictly adhered to. The Board shall also scrutinise the minimum thick-
ness of carry bags made of virgin plastics or recycled plastics as provided
under Rule 8. If there would be any deviation consent shall be withdrawn
immediately and appropriate legal action should be taken against the manu-
factures;

(d) the prohibitions contained in Rule 4 shall be strictly supervised by the Pre-
scribed Authority under the Rules and if any vendor violates the said Rule,
he should be proceeded against as per the prevalent law;

(e) no carry bags made of virgin plastics or recycled plastics with a manimum
thickness of 20 micron should be allowed to be imported or sold within the
State;

(f) the Collector of each district or the Prescribed Authority after it is consti-
tuted under Rule 3(b) shall constitute a ‘checking squad’ at the district level
comprising of two officers from the office of the concerned Collector and
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(h)

1)

(k)

(0

(m)

(n)

(o)

(p)

one officer from the office of the Municipal Corporation, Municipality, or
Panchayat as the case may be, to check that there is adherence to the use
and sale of polythene bags;

the Municipal Corporation/Municipal Council, Nagar Panchayat and such
other public bodies shall be directed by the State Government to make ad-
equate arrangement for collection and disposal of carry bags made of poly-
thene, plastics or recycled plastics and dispose. them off after obtaining the
technical advice/know-how from the M.P. State Pollution Control Board;

the State Government shall instruct the district administration to distribute
pamphlets and exhibit/display posters at public places such as railway plat-
forms, bus stands, market places, hospitals indicating the menace of carry
bags or small bags;

there should be advertisement in the cinema halls and other electronic media
to create awareness amongst people so that they become eco-sensitive;

the district administration shall publish in the newspapers giving wide pub-
licity emphasizing on the ban on manufacture, sale, use and disposal of
such polythene carrying bags keeping in view the rule in question;

the local bodies shall install such garbage disposal containers in each street
so that the bags and other materials made of polythene are thrown after
use and the said garbage is cleaned each day and destroyed in consuita-
tion with the M.P. Pollution Control Board;

the transport authority of the area concern shall install containers for putting
polythene bags and other materials near bus stands; cinema theaters and
such other public places and that should be destroyed as per the guidelines
given by the M.P. Pollution Control Board;

the Divisional Railway Manager of every Division in consultation with the
M.P. Poliution Control Board shall also put certain garbage containers for
putting and use of polythene bags and other materials in the said garbage
container and the same shall be destroyed as per the guidelines issued by
the M.P. Pollution Control Board:;

as apprehension has been expressed with regard to the consumption by

" animals nothing contained in polythene bags should be carried and/or thrown

inside the Kanha National Park and other wild life sanctuaries and if any-
one violates the same he should be proceeded in accordance with law;

if any person witnesses any vendor using carry bags, containers made of
cyclostyled plastics for storing, dispensing or packaging of foodstuffs, he

. shall bring it to the notice of the district administration so that Prescribed

Authority shall take immediate action on such information;

if any person is found disposing of polythene bags or materials at public
places, bus stands, railway stations, etc. the competent authority shall take
action as per prevalent law against such person and no laxity should be
shown in that regard;
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(u)

64.

the State Government shall constitute a high level committee consisting of
the Principal Secretary, Health and the Principal Secretary, Urban and Ru-
ral Development so that adequate measures are taken to prevent the pollu-
tion. Competent authorities shall make the people aware with regard to dis-
tinction between the virgin polythene bags and the recycled polythene and
other materials;

the committee shall meet once in two months. The meeting shall be con-
vened by the Principal Secretary, Health. To each meeting the Chairman,
M.P. Pollution Control Board shall be invited as a special invitee;

the State Government shall issue instructions to each educational institu-
tions viz. universities, colleges and schools for the purpose of imparting
knowledge and information to the students about the dangers and use of
polythene bags and how it affects the environment. This has to be done
keeping in view to create a sense of awareness amongst the students;

the State Government shall impart periodical training to one or two teach-
ers in other educational institutions who can make the students aware;

the head of the educational institution shall demarcate some time for the
concerned teacher to impart this information. It will be in his discretion. This
shall be done each year and should be modulated by the Secretary, De-
partment of Higher Education and the authorised Incharge of School Edu-
cation. There shall be imparting of education with regard to distinction be-
tween the virgin polythene carry bags and recycled polythene and other
materials; :

the Committee which has been directed to be constituted shall submit the
progress report to this Court with regard to all the facets as has been indi-
cated hereinabove, within a period of four months.

°

INDIAN PENAL CODE, 1860- Sections 96 and 105

Private defence, plea of- Burden of establishing the plea on accused-
Nature of burden and mode of proof explained- Number of injuries not
always a safe criterion to determine who the aggressor was.

Laxman Singh Vs. Poonam Singh and others

Reported in 2004 (1) MPLJ 93 (SC)

Held :
An accused taking the plea of the right of private defence is not required to

call evidence; he can establish his plea by reference to circumstances transpir-
ing from the prosecution evidence itself. The question in such a case would be a
question of assessing the true effect of the prosecution evidence, and not a ques-
tion of the accused discharging any burden. Where the right of private defence is
pleaded, the defence must be a reasonable and probable version satisfying the
Court that the harm caused by the accused was necessary for either warding off
the attack or for forestalling the further reasonable apprehension from the side of
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the accused. The burden of establishing the plea of self-defence is on the ac-
cused and the burden stands discharged by showing preponderence of prob-
abilities in favour of that plea on the basis of the meterial on record. (See Munshi
Ram and others vs. Delhi Administration, AIR 1968 SC 702; State of Gujarat vs. Bai
Fatima, AIR 1975 SC 1478; State of U.P. vs. Mohd. Musheer Khan, AIR 1977 SC
2226 and Mohinder Pal Jolly vs. State of Punjab, AIR 1979 SC 577). Sections 100
to 101 define the extent of the right of private defence of body. If a person has a
right of private defence of body under section 97, that right extends under sec-
tion 100 to causing death if there is reasonable apprehension that death or griev-
ous hurt would be the consequence of the assauilt. The off quoted observation of
this Court in Salim Zia vs. State of U.P., AIR 1979 SC 391, runs as follows:

“It is true that the burden on an accused person to establish the plea
of self-defence is not as onerous as the one which lies on the pros-
ecution and that, while the prosecution is required to prove its case
beyond reasonable doubt, the accused need not establish the plea to
the hilt and may discharge his onus by establishing a mere preponder-
ance of probabilities either by laying basis for that plea in the cross-
examination of the prosecution witnesses or by adducing defence evi-
dence.”

The accused need not prove the existence of the right of private de-
fence beyond reasonable doubt. It is enough for him to show as in a
civil case that the preponderence of probabilities is in favour of his
plea.

The number of injuries is not always a safe criterion for determining who
the aggressor was. It cannot be stated as a universal rule that whenever the
injuries are on the body of accused persons, a presumption must necessarily be
raised that the accused persons had caused injuries in exercise of the right of
private defence. The defence has to further establish that the injuries so caused
on the accused probabilises the version of the right of private defence. Non-
explanation of the injuries sustained by the accused at about the time of occur-
rence or in the course of altercation is a very important circumstance. But mere
non-explanation of the injuries by the prosecution may not affect the prosecution
case in all cases. This principle applies to cases where the injuries sustained by
the accused are minor and superficial or where the evidence is so ciear and
cogent, so independent and disinterested, so probable, consistent and credit-
worthy, that it far outweighs the effect of the omission on the part of the prosecu-
tion to explain the injuries. (See Lakshmi Singh vs. State of Bihar, AIR 1976 SC
2263).

°

65. PREVENTION OF CORRUPTION ACT, 1988- Sections 13 (1) (e) and 17,
Second Proviso '
Investigation into offence under Section 13 (1) (e)- Second proviso of
Section 17 is an additional legal requirement to that of first proviso.
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Manoj Koshta Vs. State of M.P.
Reported in 2004 (1) MPLJ 99

Held :

First of all it would be apposite to consider the submissions of the learned
Deputy Advocate General, Mr. Girish Desai, regarding interpretation of second
Proviso i.e. whether Second Proviso of section 17 of the Act is in addition to first
Proviso or for the main section. For this purpose it would be apt to see para-
graphs 123 and 124 of the decision by the Supreme Court in case of State of
Haryana vs. Bhajanlal, AIR 1992 SC 604 which reads as follows:

“It means that a police officer not below the rank of an Inspector of
Police authorised by the State Government in terms of the first Pro-
viso can take up the investigation of an offence referred to in clause
(e) of section 5 (1) only on a separate and independent order of a
police officer not below the rank of a Supreintendent of Police. To say
in other words, a strict compliance of the second proviso is an addi-
tional legal requirement to that of the first proviso for conferring a valid
authority on a police officer not below the rank of an Inspector of Po-
lice to investigate an offence falling under clause (e) of section 5 (1) of
the Act. This is clearly spelt out from the expression “further provided”
occurring in second proviso.”

In this Judgment, the Supreme Court has further ruled in paragraph 124 as
follows :

“A conjoint reading of the main Provison, 5A (1) and the two provisos
thereto, shows that the investigation by the designated police officers
is the rule and the investigation by an officer of a lower rank is an
exception.”

The above mentioned observations have been made by the Supreme Court '
on the basis of the judgment passed in the State of Madhya Pradesh vs. Mubariq
Ali, AIR 1959 SC 707 (Para 5).

The offence referred to in clause (e) of section 5 (1) of the Act, 1947 is -
equivalent to section 13 (e) of the Act and section 5-A is analogous to section 17
of the Act. Therefore, in view of above mentioned observations in Bhajanlal’s
case (supra) a strict compliance of second proviso is additional legal require-
ment that of the first proviso, for conferring the valid authority on a police officer
not below the rank of Inspector of police to investigate the offence under clause
(e) of section 13 (1) of the Act.

)

66. ADVERSE POSSESSION :
Adverse possession, plea of- Nature of possession as well as com-
mencement of possession should be pleaded and proved.

Ramsingh Vs. Ramchandra and another
Reported in 2004 (1) MPLJ 112
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Held :

Though the possession of the defendant was for more than 12 years it has
been held by the first appellate Court which is a final Court of facts that the
possession of the defendant was permissive. This finding is based on the admis-
sion of the defendent himself in evidence. Therefore, this finding cannot be said
to be perverse or unreasonable. The Supreme Court has held in Persinni vs.
Sukhi (1993)-4 SCC 375 that the burden is on the person who claims title on the
basis of adverse possession to establish that his possession is “adverse to the
true owner”. Again it has been reiterated in Annasaheb vs. Balwant, AIR 1995 SC
895 that the burden is on the defendant to prove affirmatively that he is in pos-
session “in hostile assertion” i.e. a possession which is expressly or impliedly in
denial of the title of the true owner. The defendant raising the plea must clearly
state when the adverse possession commenced and the nature of such posses-
sion. This principle has been further reiterated in M.C. Sharma vs. Raj Kumari
Sharma, AIR 1996 SC 869.

[

67. CIVIL PROCEDURE CODE 1908- O.22, Rr.4 and 9
Abatement of suit after the death of defendent- Application under 0.22,
R.4 filed- Such application can be treated under R.9.
State of M.P. Vs. Jay Singh (deceased) through LRs.
Reported in 2004 (1) MPLJ 114 = 2004 (1) MPHT 38

Held :

It is well settled that the provisions of the Civil Procedure Code are to ad-
vance the cause of justice and a party to the litigation should not be allowed to
suffer on account of technicalities of the case. Therefore, in the interest of jus-
tice, the application under Order 22, Rule 4, Civil Procedure Code could be treated
as an application under Order 22, Rule 9 of Civil Procedure Code for setting
aside the abatement.

®

68. CRIMINAL PROCEDURE CODE, 1973- Section 309
Dishonour of cheque- Civil suit for recovery and criminal complaint
under Section 138 of Negotiable Instruments Act pending- Civil suit
ordinarily not to be stayed.
Joginder Singh Choudhary vs. Capital Auto Service, Bhopal
Reported in 2004 (1) MPLJ 121

Held :

Once a criminal trial is instituted, it should progress expeditiously so that
the guility are brought to book and the innocent exonerated. Such prosecutions
cannot ordinarily be stayed pending the civil suit which are known to take years
before they are taken up for hearing and final disposal. This, however, cannot be
a universal rule. It would all depend upon the facts of each case and there may
be cases where the stay of criminal cases would be justified.
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Section 309 of the Code gives a mandate that every prosecution be held as
expeditiously as possible. Therefore, it would be inappropriate to grant stay of
the criminal cases especially, in view of the fact that there is no provision under
the Code to grant the stay. Since the hearing of the suit is not likely to be taken
up in the near future and no prejudice is likely to be caused to the applicants,
both the cases may proceed simultaneously. It does not appear to be a case
where the criminal proceeding in private prosecution is being used as a lever to
coerce the accused into a compromise of the civil suit. As a general rule, as
between civil and criminal proceedings the criminal matter should be given prec-
edence.

)

69. LAND REVENUE CODE, 1959 (M.P.)- Sections 150 and 257 (h)
Recovery of any sum as arrears of land revenue- Bar enacted under
Section 257 (h) regarding jurisdiction of Civil Court- Bar not applica-
ble where proceedings relate to sum of money recoverable as arrears
of land revenue.

State of M.P. and another Vs. Siyaram Verma
Reported in 2004 (1) MPLJ 130

Held :

Counsel for the State urged that the suit filed by the plaintiff is not maintain-
able, as the amount is recoverable as land revenue. Section 257 sub-clause (h)
of M.P. Land Revenue Code, 1959 (hereinafter referred to as ‘the Code’) bars
jurisdiction of Civil Court. Sub-clause (h) of section 257 of the Code excludes
jurisdiction of Civil Court in respect of any claim against the State Government
connected with or arising out of, the collection of land revenue or the recovery of
any sum which is recoverable as arrears of land revenue under the Code or any -
other enactment. He further submits that since the amount is recoverable as
arrears of land revenue,the State has issued R.R.C. after issuing demand notice
under section 147 of the Code. He has also invited attention of this Court to-
wards section 150 of the Code, which provides that if any person againt whom
recovery of an arrear of land revenue, a notice for arrears is issued, he may, at
any time before the property is knocked down, deposit the amount claimed under
protest and deliver a protest signed by himself or by his authorised agent to the
Revenue Officer taking such proceedings. On filing such application the pro-
ceeding shall be stayed. Thereafter the S.D.O. will decide his objection so raised
by him. This procedure is not followed by the present plaintiff. Hence, the suit is
not maintainable.

For supporting his argument Shri K.B. Chaturvedi relied on the judgment of
Full Bench of this Court in the case of Manoharlal Uttamchand Awal vs. State of
M.P., 1978 MPLJ 113 and urged that present civil suit is barred in view of sections
150 and 257 (h) of the Code. After going through the said Full Bench decision we
find that the said judgment does not support the appellants. On the other hand
from readings of judgment, it appears that the Full Bench has taken view that
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provisions of section 150 of the Code are applicable only to a proceeding for the
recovery of arrear of land revenue, but not to a proceeding for the recovery of
money recoverable as an arrear of land revenue. In para 16 of the judgment in
reply to question No. 1, the Full Bench has laid down that section 150 of the
Code applies to recovery of an arrear of land revenue, but not to a proceeding for
the recovery of the sum of money which is recoverable as an arrear of land rev-
enue within the meaning of section 155 of the Code, i.e. a civil suit cannot lay
challenging the R.R.C. for recovery of actual land revenue but will lay challeng-
ing the R.R.C. for recovery of an amount which has taken colour of land revenue
due to the deeming fiction.

Clause (b) of section 155 provides that all moneys falling due to the State
Government under any grant, lease or contract which provides that they shall be
recoverable in the same manner as an arrear of land revenue. By reading the
said provisions, it is clear that the amount claimed by the respondent/plaintiff is
an amount recoverable as arrears of land revenue under section 155 of the Code
i.e. by deeming fiction. Hence the civil suit challenging the said recovery is main-
tainable in the Civil Court and the remedy under section 150 of the Code is not
aviable to the plaintiff.

in reply to question No. 4, the Full Bench has clearly mentioned that the
Full Bench does not want to express any opinion on the question whether a Civil
Suit under the General Law is barred challenging recovery of an amount recov-
erable as a land revenue. However, the Division Bench of this Court in the case
of State of M.P. vs. Sunderlal, 1976 MPLJ 254 has laid down that a Civil Suit is
maintainable challenging the recovery of an amount payable as land revenue by
issuing a R.R.C. on the ground that the said amount is not at all recoverable. In
view of this, we hold that the present suit is maintainable.

)

70. INDIAN PENAL CODE, 1860- Sections 304- B & 498-A
Term “soon before” as used in Section 304-B- Meaning and connota-
tion of- The term indicates idea of a proximity- Even if accusations
under Section 304-B fail, case under Section 498-A may be made out.
Hira Lal and others Vs. State (Govt. of NCT), Delhi
Judgment dt. 25-7-2003 by the Supreme Court in Criminal Appeal No.
825 of 2002, reported in (2003) 8 SCC 80

Held :

A conjoint reading of Section 113-B of the Evidence Act and Section 304-B
IPC shows that there must be material to show that soon before her death the
victim was subjected to cruelty or, harassment. The prosecution has to rule out
the possibility of a natural or accidental death so as to bring it within the purview
of “death occurring otherwise than in normal circumstances”. The expression
“soon before” is very relevant where Section 113-B of the Evidence Act and Sec-
tion 304-B IPC are pressed into service. The prosecution is obliged to show that
soon before the occurrence there was cruelty or harassment and only in that
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case presumption operates. Evidence in that regard has to be led by the pros-
ecution. “Soon before” is a relative term and it would depend upon the circum-
stances of each case and no straitjacket formula can be laid down as to what
would constitute a period of soon before the occurrence. It would be hazardous
to indicate any fixed period, and that brings in the importance of a proximity test
both for the proof of an offence of dowry death as well as for raising a presump-
tion under Section 113-B of the Evidence Act. The expression “soon before her
death” used in the substantive Section 304-B IPC and Section 113-B of the Evi-
dence Act is present with the idea of proximity test. No definite period has been
indicated and the expression “soon before” is not defined. A reference to the
expression “soon before” used in Section 114 lllustration (a) of the Evidence Act
is relevant. It lays down that a court may presume that a man who is in the pos-
session of goods “soon after the theft, is either the thief or has received the
goods knowing them to be stolen, unless he can account for their possession”.
The determination of the period which can come within the term “soon before” is
left to be determined by the courts, depending upon facts and circumstances of
each case. Suffice, however, to indicate that the expression “soon before” would
normally imply that the interval should not be much between the cruelty or har-
assment concerned and the death in question. There must be existence of a
proximate and live link between the effect of cruelty based on dowry demand and
the death concerned. If the alleged incident of cruelty is remote in time and has
become stale enough not to disturb the mental equilibrium of the woman con-
cerned , it would be of no consequence.

Further question is whether a case under Section 498-A has been made
out, even if accusations under Section 304-B fail. Section 498-A reads as follows

“498-A. Husband or relative of husband of a woman subjecting her to
cruelty.- Whoever, being the husband or the relative of the husband of
a woman, subjects such woman to cruelty shall be punished with im-
prisonment for a term which may extend to three years and shall also
be liable to fine.

Explanation.- For the purposes of this section, ‘cruelty’ means-

(a) any wilful conduct which is of such a nature as is likely to
drive the woman to commit suicide to cause grave injury or dan-
ger to life, limb or health (whether mental or physical) of the
woman; or

(b) harassment of the woman where such harassment is with a
view to coercing her or any person related to her to meet any
unlawful demand for arly property or valuable security or is on
account of failure by her or any person related to her to meet
such demand”

Consequences of cruelty which are likely to drive a woman to commit suicide or
to cause grave injury or danger to life, limb or health, whether mental or physical
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of the woman are required to be established in order to bring home the applica-
tion of Section 498-A IPC. Cruelty has been defined in the Explanation for the
purpose of Section 498-A. Substantive Section 498-A IPC and presumptive Sec-
tion 113-B of the Evidence Act have been inserted in the respective statutes by
the Criminal Law (Second Amendment) Act, 1983. It is to be noted tat Sections
304-B and 498-A IPC cannot be held to be mutually inclusive. These provisions
deal with two distinct offences. It is true that cruelty is a common essential to
both the sections and that has to be proved. The Explanation to Section 498-A
gives the meaning of “cruelty”. In Section 304-B there is no such explanation
about the meaning of “cruelty”. But having regard to the common background of
these offences it has to be taken that the meaning of “cruelty” or “harassment” is
the same as prescribed in the. Explanation to Section 498-A under which “cru-
elty” by itself amounts to an offence. Under Section 304-B it is ‘dowry death’ that
is punishable and such death should have occurred within seven years of mar-
riage. No such period is mentioned in Section 498-A. A person charged and
acquitted under Section 304-B can be convicted under Section 498-A without
that charge being there, if such a case is made out. If the case is established,
there can be a conviction under both the sections (See Akula Ravinder v. State of
A.P. 1991 Supp (2) SCC 99). Section 498-A IPC and Section 113-A of the Evi-
dence Act include in their amplitude past events of cruelty. Period of operation of
Section 113-A of the Evidence Act is seven years; presumption arises as to dowry

death when a woman committed suicide within a period of seven years from the
date of marriage.
o

71. CRIMINAL TRIAL :
Last seen, circumstance of- Accused should explain how victim suf-
fered death or should own liability for homicide.
Amit Vs. State of Maharashtra ,
Judgment dt. 6-8-2003 by the Supreme Court in Criminal Appeal No.
376 of 2003, reported in (2003) 8 SCC 93

Held :

The learned counsel for the appeliant has placed reliance on the decision
of this Court by a Bench of which one of us (Justice Brijesh Kumar) was a mem-
ber in Mohibur Rahman v. State of Assam, (2002) 6 SCC 715 for the proposition
that the circumstance of last seen does not by itself necessarily lead to the infer-
ence that it was the accused who committed the crime. It depends upon the facts
of each case. In the decision relied upon it has been observed that there may be
cases where, on account of close proximity of place and time between the event
of the accused having been last seen with the deceased and the factum of death,
a rational mind may be persuaded to reach an irresistible conclusion that either
the accused should explain how and in what circumstances the victim suffered
the death or should own the liability for the homicide. The present is a case to
which the observation as aforesaid and the principle laid squarely applies and
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the circumstances of the case cast a heavy responsibility on the appellant to
explain and in absence thereof suffer the conviction.
)

72. JUDICIARY :
Judicial service, nature of- It involves exercise of sovereign judicial
power of the State- Honesty and integrity expected from persons hold-
ing the office- Stream of justice be kept unpolluted- Object of compul-
sory retirement stated.
Nawal Singh Vs. State of U.P. and another
Judgment dt. 23.9.2003 by the Supreme Court in Civil Appeal No. 2898
of 2001, reported in (2003) 8 SCC 117

Held :

At the outset, it is to be reiterated that the judicial service is not a service in
the sense of an employment. Judges are discharging their functions while exer-
cising the sovereign judicial power of the State. Their honesty and integrity is
expected to be beyond doubt. It should be reflected in their overall reputation.
Further, the nature of judicial service is such that it cannot afford to suffer con-
tinuance in service of persons of doubtful integrity or who have lost their utility. If
such evaluation is done by the Committee of the High Court Judges and is af-
firmed in the writ petition, except in very exceptional circumstances, this Court
would not interfere with the same, particularly because the order of compulsory
retirement is based on the subjective satisfaction of the authority.

Further, it is to be reiterated that the object of compulsory retirement is to
weed out the dead wood in order to maintain a high standard of efficiency and
honesty to keep the judicial service unpolluted. It empowers the authority to re-
tire officers of doubtful integrity which depends upon an overall impression gath-
ered by the higher officers as it is impossible to prove by positive evidence that a
particular officer is dishonest. This aspect is dealt with in Union of India v. M.E.
Reddy (1980) 2 SCC 15 wherein the Court (in para 17) held thus:

“17. Mr Krishnamurty lyer appearing for Reddy submitted that the or-
der impugned is passed on materials which are non-existent inasmuch
as there are no adverse remarks against Reddy who had a spotless
career throughout and if such remarks would have been made in his
confidential reports they should have been communicated to him un-
der the rules. This argument, in our opinion, appears to be based on a
serious misconception. In the first place, under the various rules on the
subject it is not every adverse entry or remark that has to be commu-
nicated to the officer concerned. The superior officer may make cer-
tain remarks while assessing the work and conduct of the subordinate
officer based on his personal supervision or contact. Some of these
remarks may be purely innocuous, or may be connected with general
reputation of honesty or integrity that a particular officer enjoys. It will
indeed be difficult if not impossible to prove by positive evidence that a
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particular officer is dishonest but those who have had the opportunity
to watch the performance of the said officer from close quarters are in
a position to know the nature and character not only of his perform-

ance but also of the reputation that he enjoys.”
)

73. ARBITRATION ACT, 1940- Section 13
Jurisdiction of arbitrator- Distinction between error within jurisdiction
and error in excess of jurisdiction.
Bharat Coking Coal Ltd. Vs. Annapurna Construction
Judgment dt. 29-8-2003 by the Supreme Court in Civil Appeal No. 5647
of 1997, reported in (2003) 8 SCC 154

Held :

It is now well settled that the arbitrator cannot act arbitrarily, irrationally,
capriciously or independent of the contract.

In Associated Engg. Co. v. Govt. of A.P., (1991) 4 SCC 93 this Court clearly
held that the arbitrators cannot travel beyond the parameters of the contract. In
Sudarsan Trading Co. V. Govt. of Kerala, (1989) 2 SCC 38 this Court has observed
that an award may be remitted or set aside on the ground that the arbitrator in
making it had exceeded his jurisdiction and evidence of matters not appearing
on the face of it, will be admitted in order to establish whether the jurisdiction had
been exceeded or not, because the nature of the dispute is something which has
been determined outside the award, whatever might be said about it in the award
by the arbitrator. This Court further observed that an arbitrator acting beyond his
jurisdiction is a different ground from the error apparent on the face of the award.

There lies a clear distinction between an error within the jurisdiction and
error in excess of jurisdiction. Thus, the role of the arbitrator is to arbitrate within
the terms of the contract. He has no power apart from what the parties have
given him under the contract. If he has travelled beyond the contract, he would
be acting without jurisdiction, whereas if he has remained inside the parameters
of the contract, his award cannot be questioned on the ground that it contains an
error apparent on the face of the record.

®

74. EVIDENCE ACT, 1872- Section 24
Extra judicial confession- If found voluntary and credible can be the
sole basis of the conviction- Law explained.
State of Rajasthan Vs. Raja Ram
Judgment dt. 13-8-2003 by the Supreme Court in Criminal Appeal No.
815 of 1996, reported in (2003) 8 SCC 180

Held :

As to extra judicial confessions, two questions arise: (i) were they made
voluntarily? and (ii) are they true? As the section enacts, a confession made by
an accused person is irrelevant in criminal proceedings, if the making of the
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confession appears to the court to have been caused by any inducement, threat
or promise, (1) having reference to the charge against the accused person, (2)
proceeding from a person in authority, and (3) sufficient, in the opinion of the
court to give the accused person grounds which would appear to him reasonable
for supposing that by making it he would gain any advantage or avoid any evil of
a temporal nature in reference to the proceedings against him. It follows that a
confession would be voluntary if it is made by the accused in a fit state of mind,
and if it is not caused by any inducement, threat or promise which has reference
to the charge against him, proceeding from a person in authority. It would not be
involuntary, if the inducement, (a) does not have reference to the charge against
the accused person; or (b) it does not proceed from a person in authority; or (c)
it is not sufficient, in the opinion of the court to give the accused person grounds
which would appear to him reasonable for supposing that, by making it, he would
gain any advantage or avoid any evil of a temporal nature in reference to the
proceedings against him. Whether or not the confession was voluntary would
depend upon the facts and circumstances of each case, judged in the light of
Section 24.

A free and voluntary confession is deserving of the highest credit, because
it is presumed to flow from the highest sense of guilt. (See R. v. Warickshall, 168
ER 234). 1t is not to be conceived that a man would be induced to make a free and
voluntary confession of guilt, so contrary to the feelings and principles of human
nature, if the facts confessed were not true. Deliberate and voluntary confes-
sions of guilt, if clearly proved, are among the most effectual proofs in law. An
involuntary confession is one which is not the result of the free will of the maker
of it. So where the statement is made as a result of harassment and continuous
interrogation for several hours after the person is treated as an offender and
accused, such statement must be regarded as involuntary. The inducement may
take the form of a promise or of a threat, and often the inducement involves both
promise and threat, a promise of forgiveness if disclosure is made and threat of
prosecution if it is not. (See Woodroffe’s Evidence, 9th Edn., p. 284.) A promise is
always attached 1o the confession alternative while a threat is always attached to
the silence alternative; thus, in one case the prisoner is measuring the net ad-
vantage of the promise, minus the general undersirability of a false confession,
as against the present unsatisfactory situation; while in the other case he is meas-
uring the net advantages of the present satisfactory situation, minus the general
undersirability of the confession against the threatened harm. It must be borne in
mind that every inducement, threat or ‘promise does not vitiate a confession.
Since the object of the rule is to exclude only those confessions which are
testimonially untrustworthy, the inducement, threat or promise must be such as
is calculated to lead to an untrue confession. On the aforesaid analysis the court
is to determine the absence or presence of an inducement, promise etc. or its
sufficiency and how or in what measure it worked on the mind of the accued. If
the inducement, promise or threat is sufficient in the opinion of the court, to give
the accused person grounds which would appear to him reasonable for suppos-
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ing that by making it he would gain any advantage or avoid any evil, it is enough
to exclude the confession. The words “appear to him” in the last part of the sec-
tion refer to the mentality of the accused.

An extra-judicial confession, if voluntary and true and made in a fit state of
mind, can be relied upon by the court. The confession will have to be proved like
any other fact. The value of the evidence as to confession, like any other evi-
dence, depends upon the veracity of the witness to whom it has been made. The
value of the evidence as to the confession depends on the reliability of the wit-
ness who gives the evidence. It is not open to any court to start with a presump-
tion that extra-judicial confession is a weak type of evidence. It would depend on
the nature of the circumstances, the time when the confession was made and
the credibility of the withesses who speak to such a confession. Such a confes-
sion can be relied upon and conviction can be founded thereon if the evidence
about the confession comes from the mouth of witnesses who appear to be unbi-
ased, not even remotely inimical to the accused, and in respect of whom nothing
is brought out which may tend to indicate that he may have a motive of attributing
an untruthful statement to the accused, the words spoken to by the witness are
clear, unambiguous and unmistakably convey that the accused is the perpetrator
of the crime and nothing is omitted by the witness which may militate against it.
After subjecting the evidence of the witness to a rigorous test on the touchstone
of credibility, the extra-judicial confession can be accepted and can be the basis
of a conviction if it passes the test of credibility.

If the evidence relating to extra-judicial confession is found credible after
being tested on the touchstone of credibility and acceptability, it can solely from
the basis of conviction. The requirement of corroboration as rightly submitted by
the learned counsel for the respondent- accused, is a matter of prudence and
not an invariable rule of law.

®

75. CRIMINAL TRIAL :
Circumstantial evidence - Conviction can be based on circumstantial
evidence- Law explained.
State of Rajasthan Vs. Kheraj Ram
Judgment dt. 22.8.2003 by the Supreme Court in Criminal Appeal No.
830 of 1996, reported in (2003) 8 SCC 224

Held :

It has been consistently laid down by this Court that where a case rests
squarely on circumstantial evidence, the inference of guilt can be justified only
when all the incriminating facts and circumstances are found to be incompatible
with the innocence of the accused or the guilt of any other person. (See Hukam
Singh v. State of Rajasthan, (1976) 2 SCC 99, Eradu v. State of Hyderabad ;, AIR
1956 SC 316, Earabhadrappa v. State of Karnataka, (1983) 2 SCC 330, State of U.P.
v. Sukhbasi, AIR 1985 SC 1224, Balwinder Singh v. State of Punjab, (1987) 1 SCC 1
and Ashok Kumar Chatterjee v. State of M.P., AIR 1989 SC 1890) The circum-
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stances from which an inference as to the guilt of the accused is drawn have to
be proved beyond reasonable doubt and have to be shown to be closely con-
nected with the principal fact sought to be inferred from those circumstances. In
Bhagat Ram v. State of Punjab, AIR 1954 SC 62 it was laid down that where the
case depends upon the conclusion drawn from circumstances the cumulative
effect of the circumstances must be such as to negate the innocence of the ac-
cused and bring the offences home beyond any reasonable doubt.

We may also make a reference to a decision of this Court in C. Chenga
Reddy v. State of A.P., (1960) 10 SCC 193 wherein it has been observed thus:
(SCC pp. 206-07, para 21)

“21.In a case based on circumstantial evidence, the settled law is that
the circumstances from which the conclusion of guilt is drawn should
be fully proved and such circumstances must be conclusive in nature.
Moreover, all the circumstances should be complete and there should
be no gap left in the chain of evidence. Further, the proved circum-
stances must be consistent only with the hypothesis of the guilt of the
accused and totally inconsistent with his innocence.”

In Padala Veera Reddy v. State of A.P., AIR 1990 SC 79 it was laid down that
when a case rests upon circumstantial evidence, such evidence must satisfy the
following tests: (SCC pp. 710-11, para 10)

“(1) the circumstances from which an inference of guilt is sought to be
drawn, must be cogently and firmly established;

(2) those circumstances should be of a definite tendency unerringly point-
‘ ing towards guilt of the accused;

(3) the circumstances, taken cumulatively, should form a chain so com-
plete that there is no escape from the conclusion that within all human
probability the crime was committed by the accused and none else;
and

(4) the circumstantial evidence in order to sustain conviction must be com-
plete and incapable of explanation of any other hypothesis than that of
the guilt of the accused and such evidence should not only be consist-
ent with the guilt of the accused but should be inconsistent with his
innocence’”

°

76. ARBITRATION ACT, 1940 :
Jurisdiction of arbitrator, objection regarding- Acceptance of awarded
amount by a party- Effect.
Pooran Chand Nangia Vs. National Fertilizers Ltd.
Judgment dt. 8.10.2003 by the Supreme Court in Civil Appeal No. 1996
of 1998, reported in (2003) 8 SCC 245
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Held :

We have heard the learned counsel for the parties. Only two questions which
arise for our consideration are: (1) whether once the appellant having accepted
the award, it is open to him to challenge the same on the ground that the arbitra-
tor had no jurisdiction, and (2) whether the Deputy General Manager (Materials)
was competent or has jurisdiction to enter into an arbitration.

So far as the first question is concerned, it is not disputed that the appellant
had received the money which was due to him under the award and once the
appellant had submitted to the award unequivocally and without reservation, it is
not open to him to challenge the award. We have looked into the record and find
that the appellant had submitted unequivocally to the jurisdiction of the arbitra-
tor. He also accepted the awarded amount without any reservation. Had the ap-
pellant desired to challenge the award, he could have reserved his right to do so,
but no such reservation was made in the letters sent by him. In this view of the
matter, there remains no manner of doubt about the fact that the appellant had
submitted to the award and it does not lie in the mouth of the appellant to chal-
lenge the award.

®

77. INDIAN PENAL CODE, 1860- Section 201
- Section 201, ambit, scope and applicability- Law explained.
Sou. Vijaya alias Baby Vs. State of Maharashtra
Judgment dt. 3.9.2003 by the Supreme Court in Criminal Appeal No.
901 of 1996, reported in (2003) 8 SCC 296 = 2004 (1) ANJ (SC) 43

Held :

Section 201 IPC presents a case of accusations after the fact. “An acces-
sory after the fact” said Lord Hale, “may be, where a person knowing a felony to
have been committed, receives, comforts, or assists the felon”. (See 1 Dale 618.)
Therefore, to make an accessory expost facto it is in the first place requisite that
he should know of the felony committed. In the next place, he must receive, re-
lieve, comfort, or assist him. And, generally any assistance whatever given to a
felon to hinder his being apprehended, tried or suffering punishment, makes the
assister an accessory. What Section 201 requires is that the accused must have
had the intention of screening the offender. To put it differently, the intention to
screen the offender, must be the primary and sole object of the accused. The fact
that the concealment was likely to have that effect is not sufficient, for Section
201 speaks of intention as distinct from a mere likelihood.

Section 201 punishes any person, who knowing that any offence has been
committed, destroys the evidence of that offence or gives false information in
order to screen the offender from legal punishment. Section 201 is designed to
penalize “attempts to frustrate the course of justice”.

Section 201 deals with the following two types of offences:
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(1) Where the offender causes the evidence of the commission of the
offence to disappear.

(2) Where the offender gives any information respecting the offence
which he knows or believes to be false.

The ingredients of offence under Section 201 are:
(i) that an offence has been committed,

(i) that the accused knew or had reason to believe the commission of
such an offence,

(iii) that with such knowledge or belief he-

(a) caused any evidence of the commission of that offence to
disappear, or

(b) gave any information relating to that offence which he then
knew or believed to be false,

(iv) that he did so as aforesaid with the intention of screening the of-

fender from legal punishment.
{

78. CIVIL PROCEDURE CODE, 1908- Sections 11 and 151
inherent power of Court when judgment or order obtained by fraud-
Law explained.
Ram Chandra Singh Vs. Savitri Devi and others
Judgment dt. 9.10.2003 by the Supreme Court in Civil Appeal No. 8216
of 2003, reported in (2003) 8 SCC 319

Held :

In S.P. Chengalvaraya Naidu v. Jagannath, (1994) 1 SCC 1' this Court in no
uncertain terms obseved: (SCC p. 5, paras 5-6)

“The principle of ‘finality of litigation’ cannot be pressed to the extent
of such an absurdity that it becomes an engine of fraud in the hands of
dishonest litigants. The courts of law are meant for imparting justice
between the parties. One who comes to the court, must come with
clean hands. We are constrained to say that more often than not, proc-
ess of the court is being abused. Property-grabbers, tax-evaders, bank-
loan dodgers and other unscrupulous persons from all walks of life
find the court process a convenient lever to retain the illegal gains
indefinitely. We have no hesitation to say that a person, whose case is
based on falsehood, has no right to approach the court. He can be
summarily thrown out at any stage of the litigation.

* % %

A fraud is an act of deliberate deception with the design of securing
something by taking unfair advantage of another. It is a deception in
order to gain by another’s loss. It is a cheating intended to get an
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advantage. ... A litigant, who approaches the court, is bound to pro-
duce all the documents executed by him which are relevant to the liti-
gation. If he witholds a vital document in order to gain advantage on
the other side then he would be guilty of playing fraud on the court as
well as on the opposite party”

In Indian Bank v. Satyam Fibres (India) (P) Ltd., (1996) 5 SCC 550 this Court
after referring to Lazarus Estates and other cases observed that since fraud af-
fects the solemnity, regularity and orderliness of the proceedings of the court it -
also amounts to an abuse of the process of the court, that the courts have inher-
ent power to set aside an order obtained by practising fraud upon the court, and
that where the court is misled by a party or the court itself commits a mistake
which prejudices a party, the court has the inherent power to recall its order
(SCC p. 563, para 23). It was further held: (SCC pp. 562-63, para 22)

“22. The judiciary in India also possesses inherent power, specially
under Section 151 CPC, to recall its judgment or order if it is obtained
by fraud on court. In the case of fraud on a party to the suit or proceed-
ings, the court may direct the affected party to file a separate suit for
setting aside the decree obtained by fraud. Inherent powers are pow-
ers which are resident in all courts, especially of superior jurisdiction.
These powers spring not from legislation but from the nature and the
constitution of the tribunals or courts themselves so as to enable them
to maintain their dignity, secure obedience to its process and rules,
protect its officers from indignity and wrong and to punish unseemiy
behaviour. This power is necessary for the orderly administration-of
the court’s business.”

Once it is held that a judgment and decree has been obtained by practising
fraud on the court, it is trite that the principles of res judicata shall not apply.
. .

79. CIVIL PRACTICE :
Term “first hearing”, meaning of- Ordinarily it means date when issues
are determined- Law explained. '
Mangat Singh Trilochan Singh and others Vs. Satpal
Judgment dt. 26.9.2003 by the Supreme Court in Civil Appeal No. 6605
of 2002, reported in (2003) 8 SCC 357

Held :

The contention advanced on behalf of the tenants that the arrears of rent
were duly deposited within the specified period from the first effective “date of
hearing” also gets support from the decision of this Court in the case of Sham
Lal. In that case, the words “first hearing of the application”, as used in Section
13 (2) (i) of the East Punjab Urban Rent Restriction Act, came up for interpreta-
tion. It was held that to promote the object of the legislation contained in the
provisions, the expression used therein has to be construed reasonably. The use
of the expression “first hearing” is held not to mean “the date fixed for return of
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summons or the returnable date which is the day of appearance” of the parties
before the court. See the following observations of this Court in above respect:
(SCC p. 226, para 11)

“11. It appears that there is consensus in regard to the interpretation
of the expression ‘first day’ in the context of the rent legislations of
several other States, for instance, the Gujarat High Court in Shah
Ambalal Chhotalal v. Shah Babaldas Dayabhai, AIR 1964 Guj 9 dealing
with the identical question as to the meaning of the words ‘the first day
of the hearing of the suit’ as provided in sub-section (3) (b) of Section
12 of Bombay Rents, Hotel and Lodging House Rates (Control) Act,
1947 has observed after considering several decisions that, ‘the words
“the first day of hearing” as meaning not the day for the return of the
summons or the returnable day, but the day on which the court applies
its mind to the case which ordinarily would be at the time when either

r

the issues are determined or evidence taken’.
®

80. N.D.P.S. ACT, 1985- Sections 42(2) and 41(2)
Section 42(2), nature of- Provisions of this Section are mandatory-
Search and seizure by Gazetted Officer under Section 41 (2)- In such
case Section 42(2) not applicable- Law explained.
M. Prabhulal Vs. Assistant Director, Directorate of Revenue Intelligence
Judgment dt. 19-9-2003 by the Supreme Court in Criminal Appeal No.
486 of 2003, reported in (2003) 8 SCC 449

Held :

Section 41(1) which empowers a Magistrate to issue warrant for arrest of
any person whom he has reason to believe to have committed any offence
punishable under the NDPS Act or for search, has not much relevance for the
purpose of considering the contention. Under Section 41 (2) only a Gazetted
Officer can be empowered by the Central Government or the State Govern-
ment. Such empowered officer can either himself make an arrest or conduct a
search or authorize an officer subordinate to him to do so but that subordinate
officer has to be superior in rank to a peon, a sepoy or a constable. Sub-
Section (3) of Section 41 vests all the powers of an officer acting under Sec-
tion 42 on three types of officers (i) to whom a warrant under sub-section (1)
is addressed, (ii) the officer who authorized the arrest or search under sub-
section (2) of Section 41, and (iii) the officer who is so authorized under sub-
section (2) of Section 41. Therefore, an empowered Gazetted Officer has also
all the powers of Section 42 including the power of seizure. Section 42 pro-
vides for procedure and power of entry, search, seizure and arrest without
warrant or authorization. An empowered officer has the power of entry into
and search of any building, conveyance or place, break open any door; re-
move obstruction, seize contraband, detain, search and arrest any person
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between sunrise and sunset in terms provided in sub-section (1) of Section
42. In case of an emergent situation, these powers can also be exercised
even between sunset and surise without obtaining a search warrant or au-
thorization, in terms provided in the proviso to sub-section (1) of Section 42.
Sub-section (2) of Section 42 is a mandatory provision. In terms of this provi-
sion a copy of information taken down in writing under sub-section (1) or ground
recorded for the belief under the proviso thereto, is required to be sent by the
officer to his immediate superior official. it is clear from Section 41 (2) that the
Central Government or State Government, as the case may be, can only
empower an officer of a gazetted rank who can either himself act or authorize
his subordinate on the terms stated in the section. Under sub-section (1) of
Section 42, however, there is no restriction on the Central Government or the
State Government to empower only a Gazetted Officer. But on an officer em-
powered under sub-section (1) of Section 42, there are additional checks and
balances as provided in the proviso and also provided in sub-section (2) of
Section 42. It is clear from the language of sub-section (2) of Section 42 that
it applies to an officer contemplated by sub-section (1) thereof and not to a
Gazetted Officer contemplated by sub-section (2) of Section 41, when such a
Gazetted Officer himself makes an arrest or conducts search and seizure. It
would be useful to also notice Section 43 which relates to power of seizure
and arrest in a public place. Any officer of any of the departments mentioned
in Section 42 is empowered to seize contraband etc. and detain and search a
person in any public place or in transit on existence of ingredient stated in
Section 43. It can, thus, be seen that Sections 42 and 43 do not require an
officer to be a Gazetted Officer whereas Section 41(2) requires an officer to
be so. A Gazetted Officer has been differently dealt with an more trust has
been reposed in him can also be seen from Section 50 of the NDPS Act which
gives a right to a person about to be searched to ask for being searched in the
presence of a Gazetted Officer. The High Court is, thus, right in coming to the
conclusion that since the Gazetted Officer himself conducted the search, ar-
rested the accused and seized the contraband, he was acting under Section
41 and, therefore, it was not necessary to comply with Section 42. The deci-
sions in State of Punjab v. Balbir Singh, (1994) 3 SCC 299, Abdual Rashid Ibrahim
Mansuri v. State of Gujarat, (2000) 2 SCC 513 and Beckodan Abdul Rahiman v.
State of Kerala, (2002) 4 SCC 229 on the aspects under consideration are nei-

ther relevant nor applicable.
[

81. SERVICE LAW :
Unauthorized absence from duty amounts to misconduct-Treating pe-
riod of absence as leave without pay is not condonation of miscon-

duct- Suspended employee is required not to leave station without
headquarter permission.
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State of Punjab and others Vs. Charanjit Singh
Judgment dt. 17-9-2003 by the Supreme Court in Civil Appeal No. 1768
of 2002, reported in (2003) 8 SCC 458

Held :

The learned counsel appearing for the appellants, inter ilia, urged that
the view taken by the courts below that since the disciplinary authority has
treated the period of absence as leave without pay, therefore, the misconduct
stood condoned, is patently erroneous. The learned counsel also relied upon
a decision of this Court in Mann Singh v. Union of India, (2003) 3 SCC 464 .
Having heard the learned counsel for the respondent, we find that the argu-
ment raised by the learned counsel for the appellants has merit.

In State of Punjab v. Bakshish Singh, (1998) 8 SCC 222 which was relied
upon by the courts below in holding that the misconduct stood condoned, was
explained in Mann Singh. No law has been laid down in Bakshish Singh to the
effect that only in the event, leave without pay is directed to be granted while
passing an order of punishment, the leave having been regularised the order of
punishment also becomes bad in law and void ab initio. While deciding Bakshish
Singh this Court had not taken into consideration an earlier binding precedent in
State of M.P. v. Harihar Gopal, 1969 SLR 274 (SC) wherein it has clearly been
stated that such an order is passed only for the purpose of regularising the leave
and thereby the effect of punishment is not wiped out. In Maan Singh it was held
that the period of absence when treated as leave without pay, was with a view to
regularise the leave and not for condonation of misconduct.

The submission of the learned counsel appearing for the respondent that
since the respondent was under suspension, therefore, there was no occa-
sion for him to seek permission for leave, is also erroneous. The order of
suspension dated 24-11-1984 stipulated that the respondent shall remain
present in police lines and will attend all the roll-calls and parades and he was

further ordered not to leave station without prior permission.
[

82. INDIAN PENAL CODE, 1860- Section 120-B
Criminal conspiracy, what amounts to- Proof of an overt act not nec-
essary- Criminal conspiracy can be proved by circumstantial evidence.
Nazir Khan and others Vs. State of Delhi
Judgment dt. 22-8-2003 by the Supreme Court in Criminal Appeal No.
734 of 2003, reported in (2003) 8 SCC 461

Held : :

As noted above, the essential ingredient of the offence of criminal con-
spiracy is the agreement to commit an offence. In a case where the agree-
ment is for accomplishment of an act which by itself constitutes an offence,
then in that event no overt act is necessary to be proved by the prosecution
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because in such a situation, criminal conspiracy is established by proving
such an agreement. Where the conspiracy alleged is with regard to commis-
sion of a serious crime of the nature as contemplated in Section 120-B read
with the proviso to sub-section (2) of Section 120-A, then in that event mere
proof of an agreement between the accused for commission of such a crime
alone is enough to bring about a conviction under Section 120-B and the proof
of any overt act by the accused or by any one of them would not be neces-
sary. The provisions, in such a situation, do not require that each and every
person who is a party to the conspiracy must do some overt act towards the
fulfilment of the object of conspiracy, the essential ingredient being an agree-
ment between the conspirators to commit the crime and if these requirements
and ingredients are established, the act would fall within the trappings of the
provisions contained in Section 120-B. (See: Suresh Chandra Bahri v. State of
Bihar, 1995 Supp. (1) Sec. 80.)

Conspiracies are not hatched :in the open, by their nature, they are se-
cretly planned, they can be proved even by circumstantial evidence, the lack
of direct evidence relating to conspiracy has no consequence. (See : E.K.
Chandrasenan v. State of Kerala, (1995) 2 SCC 99.)

®

83. WORDS AND PHRASES: ‘
“Shall” or “may”, use of words- Whether directory or mandatory de-
pends upon purpose and object of the provision.
P.T. Rajan Vs. T.P.M. Sahir and others
Judgment dt. 26-9-2003 by the Supreme Court in Civil Appeal No. 3602
of 2002, reported in (2003) 8 SCC 498

Held:

A statute as is well known must be read in the text and context thereof.
Whether a statute is directory or mandatory would not dependent on the user
of the words “shall” or “may”. Such a question must be posed and answered

having regard to the purpose and object it seeks to achieve.
' o

84. INDIAN PENAL CODE, 1860- Sections 228-A, 375 and 376 to 376-D

(i) Rape- Victim’s identity, disclosure of- Held, not to be disclosed
in judgment or order.

(ii) Rape-To constitute rape, the slightest degree of penetration suf-
ficient.

(iii) Appreciation of evidence in rape cases-Victim’s testimony- Cor-
roboration not to be insisted upon- Law explained.

(iv) Sentence, in cases of gang rape- Phrase “adequate and special
reasons”, meaning of- Mode of exercise of discretion- Law ex-
plained.
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Bhupinder Sharma Vs. State of Himachal Pradesh
Judgment dt. 16-10-2003 by the Supreme Court in Criminal Appeal No.
1265 of 2002, reported in (2003) 8 SCC 551

- Held :

(i) We do not propose to mention the name of the victim. Section 228-A of
the Indian Penal Code, 1860 (in short “IPC”) makes disclosure of the identify of
victims of certain offences punishable. Printing or publishing the name or any
matter which may make known the identity of any person against whom an of-
fence under Sections 376, 376-A, 376-B, 376-C or 376-D is alleged or found to
have been committed can be punished. True it is, the restriction does not relate
to printing or publication of judgment by the High Court or the Supreme Court.
But keeping in view the social object of preventing social victimization or ostra-
cism of the victim of a sexual offence for which Section 228-A has been enacted,
it would be appropriate that in the judgments, be it of a High Court or a lower
court, the name of the victim should not be indicated. We have chosen to de-
scribe her as “victim” in the judgment. '

(ii) The offence of rape its simplest term is “the ravishment of a woman,
without her consent, by force, fear or fraud”, or as “the carnal knowledge of a
woman by force against her will”. “Rape” or “raptus” is when a man hath carnal
knowledge of a woman by force and against her will (Co. Litt. 123-B); or as ex-
pressed more fully, “rape is the carnal knowledge of any woman, above the age
of particular years, against her will; or of a woman child, under that age, with or
against her will” (Hale PC 628). The essential words in an indictment for rape are
rapuit and carnaliter cognovit; but carnaliter cognovit, nor any other circumlocu-
tiort without thé word rapuit, are not sufficient in a legal sense to express rape; [1
Hon. 6, 1a, 9 Edw. 4, 26 a (Hale PC 628)]. in the crime of rape, “carnal knowl-
edge” means the penetration to any the slightest degree of the organ alleged to
have been carnally known by the male organ of generation (Stephen’s Criminal
Law, 9th Edn., p. 262). In Encyclopaedia of Crime and Justice (Vol. 4, p.1356) it is
stated “..... even slight penetration is sufficient and emission is unnecessary”. in
Halsbury’s Statutes of England and Wales (4th Edn.) Vol. 12, it is stated that even
the slightest degree of penetratlon is sufficient to prove sexual intercourse. It is
violation with violence of the private person of a woman- an outrage by all means.
By the very nature of the offence it is an obnoxious of the highest order.

(iii) to insist on corroboration except in the rarest of rare cases is to equate
one who is a victim of the lust of another with an accomplice to a ctime and
thereby insult womanhood. It would be adding insult to injury to tell a woman that
her claim of rape will not be believed unless it is corroborated in material particu-
lars as in the case of an accomplice to a crime. (See State of Maharashtra v.
Chandraprakash Kewalchand Jain, (1990) 1 'SCC 550. ) Why should the evidence
of the girl or the woman who complains of rape or sexual molestation be viewed
with the aid of spectacles fitted with lenses tinged with doubt, disbelief or suspi-
cion? The plea about lack of corroboration has no substance.
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(iv) In cases of gang rape the proof of completed act of rape by each ac-
cused on the victim is not required. The statutory intention in introducing Expla-
nation 1 in relation to Section 376 (2) (g) appears to have been done with a view
to effectively deal with the growing menace of gang rape. In such circumstances,
it is not necessary that the prosecution should adduce clinching proof of a com-
pleted act of rape by each one of the accused on the victim or on each one of the
victims where there are more than one in order to find the accused guilty of gang
rape and convict them under Section 376 IPC. (See Pramod Mahto v. State of
Bihar, 1989 Supp (2) SCC 672.)

Both, in cases of sub-sections (1) and (2) the court has the discretion to
impose a sentence of imprisonment less than the prescribed minimum for
“adequate and special reasons”. If the court does not mention such reasons
in the judgment there is no scope for awarding a sentence lesser than the
prescribed minimum.

In order to exercise the discretion of reducing the sentence the statutory
requirement is that the court has to record “adequate and special reasons” in
the judgment and not fanciful reasons which would permit the court to impose
a sentence less than the prescribed minimum. The reason has not only to be
adequate but special. What is adequate and special would depend upon sev-
eral factors and no straitjacket formula can be imposed.

°

85. CRIMINAL PROCEDURE CODE, 1973- Section 468
Limitation, computation of- Limitation is not for taking cognizance but
for filing of complaint or initiation of prosecution.
Bharat Damodar Kale and another Vs. State of A.P.
Judgment dt. 8.10.2003 by the Supreme Court in Criminal Appeal No.
1251 of 2003, reported in (2003) 8 SCC 559

Held :

On facts of this case and based on the arguments advanced before us,
we consider it appropriate to decide the question whether the provisions of
Chapter XXXVI of the Code apply to the delay in instituting the prosecution or
to the delay in taking cognizance. As noted above, according to the learned
counsel for the appellants, the limitation prescribed under the above Chapter
applies to taking of cognizance by the court concerned, therefore even if a
complaint is filed within the period of limitation mentioned in the said Chapter
of the Code, if the cognizance is not taken within the period of limitation the
same gets barred by limitation. This argument seems to be inspired by the
chapter heading of Chapter XXXVI of the Code which reads thus: “Limitation
for taking cognizance of certain offences”. It is primarily based on the above
language of the heading of the Chapter, the argument is addressed on behalf
of the appellants that the limitation prescribed by the said Chapter applies to
taking of cognizance and not filing of complaint or initiation of the prosecu-
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tion. We cannot accept such argument because a cumulative reading of vari-
ous provisions of the said Chapter clearly indicates that the limitation pre-
scribed therein is only for the filing of the complaint or initiation of the pros-
ecution and not for taking cognizance. It of course prohibits the court from
taking cognizance of an offence where the complaint is filed before the court
after the expiry of the period mentioned in the said Chapter. This is clear from
Section 469 of the Code found in the said Chapter which specifically says that
the period of limitation in relation to an offence shall commence either from
the date of the offence or from the date when the offence is detected. Section
470 indicates that while computing the period of limitation, time taken during
which the case was being diligently prosecuted in another court or in appeal
or in revision against the offender should be excluded. The said section also
provides in the Explanation that in computing the time required for obtaining
the consent or sanction of the Government or any other authority should be
excluded. Similarly, the period during which the court was closed will also
have to be excluded. All these provisions indicate that the court taking cogni-
zance can take cognizance of an offence the compiaint of which is filed before
it within the period of limitation prescribed and if need be after excluding such
time which is legally excludable. This in our opinion clearly indicates that the
limitation prescribed is not for taking cognizance within the period of limita-
tion, but for taking cognizance of an offence in regard to which a complaint is
filed or prosecution is initiated beyond the period of limitation prescribed
under the Code. Apart from the statutory indication of this view of ours, we
find support for this view from the fact that taking of cognizance is an act of
the court over which the prosecuting agency or the complainant has no con-
trol. Therefore, a complaint filed within the period of limitation under the Code
cannot be made infructuous by an act of court. The legal phrase “actus curiae
neminem gravabit”which means an act of the court shall prejudice no man, or
by a delay on the part of the court neither party should suffer, also supports
the view that the legislature could not have intended to put a period of limita-
tion on the act of the court of taking cognizance of an offence so as to defeat -
the case of the complainant. This view of ours is also in conformity with the

earlier decision of this Court in the case of Rashmi Kumar.
o

86. ARBITRATION AND CONCILIATION ACT, 1996- Section 34
Arbitral award, setting aside of- Question regarding deficiency in stamp-
ing and registration not covered by Section 34- Such questions may
be raised under Section 47 C.P.C.
M. Anasuya Devi and another Vs. M. Manik Reddy and others
Judgment dt. 16-10-2003 by the Supreme Court in Civil
Appeal No. 7940 of 2001, reported in (2003) 8 SCC 565

JOTI JOURNAL - APRIL 2004- PART Ii 84



Held :

Section 34 of the Act provides for setting aside of the award on the grounds
enumerated therein. It is not in dispute that an application for setting aside the
award would not lie on any other ground, which is not enumerated in Section
34 of the Act. The question as to whether the award is required to be stamped
and registered, would be relevant only when the parties would file the award
for its enforcement under Section 36 of the Act. It is at this stage the parties
can raise objections regarding its admissibility on account of non-registration
and non-stamping under Section 17 of the Registration Act. In that view of the
matter, the exercise undertaken to decide the said issue by the civil court as
also by the High Court was entirely an exercise in futility. The question whether
an award requires stamping and registration is within the ambit of Section 47

of the Code of Civil Procedure and not covered by Section 34 of the Act.
°

87. INDIAN PENAL CODE, 1860- Section 376
Rape- Consent and submission, difference between- Submission al-
ways not indicative of consent.
Tulshidas Kanolkar Vs. State of Goa
Judgment dt. 27.10.2003 by the Supreme Court in Criminal Appeal No.
298 of 2003, reported in (2003) 8 SCC 590

Held :

A mentally challenged girl cannot legally give a consent which would
necessarily involve understanding of the effect of such consent. it has to be a
conscious and voluntary act. There is a gulf of difference between consent
and submission. Every consent involves a submission but the converse does
not follow, and mere act of submission does not involve consent. An act of
helpless resignation in the face of inevitable compulsion, quiescence, non-
resistance or passive giving-in when the faculty is either clouded by fear or
vitiated by duress or impaired due to mental retardation or deficiency cannot
be considered to be consent as understood in law. For constituting consent,
there must be exercise of intelligence based on the knowledge of the signifi-
cance and the moral effect of the act. A girl whose mental faculties are unde-
veloped, cannot be said in law, to have suffered sexual intercourses with
consent.

°

88. CRIMINAL PROCEDURE CODE, 1973- Section 397
Complainant’s revision against reduction of sentence- Maintainability-
Revision is maintainable.
K. Pandurangan Vs. S.S.R. Velusamy and another
Judgment dt. 18.9.2003 by the Supreme Court in Criminal
Appeal No. 1682 of 1996, reported in (2003) 8 SCC 625
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Held :

So far as the first question as to the maintainability of the revision at the
instance of the complainant is concerned, we think the said argument has
only to be noted to be rejected. Under the provisions of the Code of Criminal
Procedure, 1973, the court has suo motu power of revision, if that be so, the
question of the same being invoked at the instance of an outsider would not
make any difference because uitimately it is the power of revision which is
already vested with the High Court statutorily that is being exercised by the
High Court. Therefore, whether the same is done by itself or at the instance of
a third party will not affect such power of the High Court. In this regard, we
may note the following judgment of this Court in the case of Nadir Khan v.
State (Delhi Admn., (1975) 2 SCC 406).

°

89. PREVENTION OF CORRUPTION ACT, 1988- Section 3
CRIMINAL PROCEDURE CODE, 1973- Section 223
Special Judge, jurisdiction of- Co-accused though not charged under
the Act may be tried by Special Judge if offence committed in course
of same transaction.
Vivek Gupta Vs. Central Bureau of Investigation and another
Judgment dt. 25-9-2003 by the Supreme Court in Criminal Appeal No.
1249 of 2002, reported in (2003) 8 SCC 628

Held :

The only narrow question which remains to be answered in whether any
other person who is also charged of the same offence with which the co-
accused is charged, but which is not an offence specified in Section 3 of the
Act, can be tried with the co-accused at the same trial by the Special Judge.
We are of the view that since sub-section (3) of Section 4 of the Act author-
izes a Special Judge to try any offence other than an offence specified in
Section 3 of the Act to which the provisions of Section 220 apply, there is no
reason why the provisions of Section 223 of the Code should not apply to
such a case. Section 223 in clear terms provides that persons accused of the
same offence committed in the course of the same transaction, or persons
accused of different offences committed in the course of the same transaction
may be charged and tried together. Applying the provisions of Sections 3 and
4 of the Act and Sections 220 and 223 of the Code of Criminal Procedure, it
must be held that the appellant and his co-accused may be tried by the spe-
cial Judge in the same trial. ‘

®
90. N.D.P.S. ACT, 1985- Sections 35 and 54

“Possession”, meaning of under the Act- Possession may be construc-

tive- Possession whether conscious or not, determination of- Law ex-

plained.
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Megh Singh Vs. State of Punjab
Judgment dt. 15-9-2003 by the Supreme Court in Criminal Appeal No.
452 of 2003, reported in (2003) 8 SCC 666

Held :

The expression “possession” is a polymorphous term which assumes dif-
ferent colours in different contexts. It may carry different meanings in contextu-
ally different backgrounds. it is impossible, as was observed in Supdt. &
Remembrancer of Legal Affairs, W.B. v. Anil Kumar Bhunja (1979) 4 SCC 274 to
work out a completely logical and precise definition of “possession” uniformally
applicable to all situations in the context of all statutes.

The word “conscious” means awareness about a particular fact. It is a state
of mind which is deliberate or intended.

As noted in Gunwantlal v. State of M.P., (1972) 2 SCC 194 possession in a
given case need not be physical possession but can be constructive, having
power and control over the article in case in question, while the person whom
physical possession is given holds it subject to that power or control.

The word “possession” means the legal right to possession (see Heath v.
Drown, (1972) 2 All ER 561). In an interesting case it was observed that where a
person keeps his firearm in his mother’s flat which is safer than his own home, he
must be considered to be in possession of the same. (See Sullivan v. Earl of
Caithness, (1976) 1 All ER 844.)

Once possession is established, the person who claims that it was not a
conscious possession has to establish it, because how he come to be in posses-
sion is within his special knowledge. Section 35 of the Act gives a statutory rec-
ognition of this position because of presumption available in law. Similar is the
position in terms of Section 54 where also presumption is available to be drawn
from possession of illicit articles. This position was highlighted in Madan Lal v.
State of H.P., (2003) 7 SCC 465.

]

91. N.D.P.S. ACT, 1985- Section 21
Sentence- Offence and conviction prior to the date of the notification
dt. 19-10-2001- Contraband 750 mg. of brown sugar- Accused sentenced
to 10 years imprisonment and fine of Rs. 1 lakh- Conviction and sen-
tence upheld- Held, benefit of the notification not available to the ap-
pellant/accused.
P.P. Fathima Vs. State of Kerala
Judgment dt. 4-11-2003 by the Supreme Court in Criminal Appeal No.
1012 of 2002, reported in (2003) 8 SCC 726

Held :

A perusal of the definition section clearly shows that brown sugar contains
- heroin which is a prohibited drug, possession of which is punishable under Sec-
tion 21 of the Act. The argument that the quantity of brown sugar possessed by
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the appellant did not amount to an offence, is based on a notification issued on
19-10-2001 which made a distinction between small quantity and commercial
quantity in its Schedule. That notification will also not apply to the facts of the
case because that notification came much later than the date offence which was
on 3-8-1999, nearly 2 years before the issuance of that notification. At the rel-
evant point of time this distinction between small quantity and commercial quan-
tity not being there, the benefit of a subsequent notification would not be avail-
able to the appellant because she was convicted by the Special Judge of the
offence as constituted before the notification in question came into force.
)

92. CIVIL PROCEDURE CODE, 1908-0.6 R.1 '
Pleadings-Variance between pleadings and evidence, effect- Held, evi-
dence cannot be looked into or relied upon.

Kashi Nath (Dead) Through L.Rs. Vs. Jaganath
Judgment dt. 5-11-2003 by the Supreme Court in Civil Appeal No. 6974
of 1996, reported in (2003) 8 SCC 740

Held :

From the judgments of the trial court, first appeliate court and the High
Court it is clear that there was no consistency so far as the claim regarding the
adoption is concerned, particularly as to who and at what point of time it was
made. The High Court has taken great pains to extract the relevant variations to
indicate as to how it cut at the very root of the plaintiff’s claim. As noted by the
Privy Councit in Siddik Mohd. Shah v. Saran, AIR 1930 PC 57 (1) and Trojan and
Co. v. Rm. N.N. Nagappa Chetiar, AIR 1953 SC 235 when the evidence is not in
line with the pleadings and is it variance with it and as in this case, in virtual self-
contradiction, adverse inference has to be drawn and the evidence cannot be
looked into or relied upon.

o

93. CIVIL PROCEDURE CODE, 1908- 0.13 R.4
EVIDENCE ACT, 1872-Section 3
(i) Document, objection regarding admissibility and proof- Objec-
~ tion when and how to be taken- Law explained.
(ii) Expression “proved”, “disproved” and “not proved”- Applicabil-
ity in civil and criminal cases- Difference.
R.V.E. Venkatachala Gounder Vs. Aruimigu Viswesaraswami & V.P. Tem-
ple and another.
Judgment dt. 8-10-2003 by the Supreme Court in Civil Appeal No. 10585
of 1996, reported in (2003) 8 SCC 752

Held :

(i) Order 13 Rule 4 CPC provides for every document admitted in evidence
in the suit being endorsed by or on behalf of the court, which endorsement signed
or initialled by the Judge amounts to admission of the document in evidence. An
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objection to the admissibility of the document should be raised before such en-
dorsement is made and the court is obliged to form its opinion on the question of
admissibility and express the same on which opinion would depend the docu-
ment being endorsed as admitted or not admitted in evidence. In the latter case,
the document may be returned by the court to the person from whose custody it
was produced.

The learned counsel for the defendant-respondent has relied on Roman
Catholic Mission v. State of Madras, AIR 1966 SC 1457 in support of his submis-
sion that a document not admissible in evidence, though brought on record, has
to be excluded from consideration. We do not have any dispute with the proposi-
tion of law so taid down in the above said case. However, the present one is a
case which calls for the correct position of law being made precise. Ordinarily, an
objection to the admissibility of evidence should be taken when it is tendered
and not subsequently. The objections as to admissibility of documents in evi-
dence may be classified into two classes: (i) an objection that the document
which is sought to be proved is itself inadmissible in evidence; and (ii) where the
objection does not dispute the admissibility of the document in evidence but is
directed towards the mode of proof alleging the same to be irregular or insuffi-
cient. In the first case, merely because a document has been marked as “an
exhibit”, an objection as to its admissibility is not excluded and is available to be
raised even at a later stage or even in appeal or revision. In the latter case, the
objéction should be taken when the evidence is tendered and once the docu-
ment has been admitted in evidence and marked as an exhibit, the objection that
it should not have been admitted in evidence or that the mode adopted for prov-
ing the document is irregular cannot be allowed to be raised at any stage subse-
quent to the marking of the document as an exhibit. The latter proposition is a
rule of fair play. The crucial test is whether an objection, if taken at the appropri-
ate point of time, would have enabled the party tendering the evidence to cure
the defect and resort to such mode of proof as would be regular. The omission to
object becomes fatal because by his failure the party entitled to object allows the
party tendering the evidence to act on an assumption that the opposite party is
not serious about the mode of proof. On the other hand, a prompt objection does
not prejudice the party tendering the evidence, for two reasons: firstly, it enables
the court to apply its mind and pronounce its decision on the question of admis-
sibility then and there; and secondly, in the event of finding of the court on the
mode of proof sought to be adopted going against the party tendering the evi-
dence, the opportunity of seeking indulgence of the court for permitting a regular
mode or method of proof and thereby removing the objection raised by the oppo-
site party, is available to the party leading the evidence. Such practice and pro-
cedure is fair to both the parties. Out of the two types of objections, referred to
hereinabove, in the latter case, failure to raise a prompt and timely objection
amounts to waiver of the necessity for insisting on formal proof of a document,
the document itself which is sought to be proved being admissible in evidence. In
the first case, acquiescence would be no bar to raising the objection in a supe-
rior court.
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(ii) Whether a civil or a criminal case, the anvil for testing of “proved”, “dis-
proved” and “not proved”, as defined in Section 3 of the Indian Evidence Act,
1872 is one and the same. A fact is said to be “proved” when, if considering the
matters before it, the court either believes it to exist, or considers its existence so
probable that a prudent man ought, under the circumstances of a particular case,
to act upon the supposition that it exists. It is the evaluation of the result drawn by
the applicability of the rule, which makes the difference.

“The probative effects of evidence in civil and criminal cases
are not, however, always the same and it has been laid down that a
fact may be regarded as proved for purposes of a civil suit, though the
evidence may not be considered sufficient for a conviction in a crimi-
nal case. Best says: ‘There is a strong and marked difference as to
effect of evidence in civil and criminal proceedings. In the former a
mere preponderance of probability, due regard being had to the bur-
den of proof, is a sufficient basis of decision: but in the latter, espe-
cially when the offence charged amounts to treason or felony, a much
higher degree of assurance is required.’ (Best, § 95) While civil cases
may be proved by a mere preponderance of evidence, in criminal cases
the prosecution must prove the charge beyond reasonable doubt” (See

Sarkar on Evidence, 15th Edn., pp. 58-59.)
@

94. CRIMINAL TRIAL :
Production of evidence - Duty of trial Court and prosecutor-The Court
should not function as a spectator or mere recording machine.
Rameshchandra Agrawal Vs. State of M.P. and others
Reported in 2004 (1) ANJ (M.P.) 1=2003 (2) Vidhi Bhasvar 223

Held : 4 ,

Now the crucial and important question before this Court is whether the
A.G.P. has properly, effectively and consciously discharged his duty to bring all
material and important evidence before the Court which is necessary for just
decision of the case and whether the learned trial Court, after knowing these
facts and the fact that witness Komalbai is an important and material witness in
the fact and circumstances of the case, being mother of deceased daughter and
letters written by the deceased prior to her death were seized by the police and
also sent for handwriting expert examination but all those original letters and
expert report was not field, right in rejecting the application filed by the applicant
and allowing the prayer of A.G.P. to close the prosecution case.

Before dealing and answering both these questions, this Court would like to
refer two important judgments. One is rendered by Division Bench of this Court
in case of Imran Khan vs. State of Madhya Pradesh (1994-MPL]- 862) and second
one is rendered by Single Bench of this Court in case of Raju @ Rajendra Prasad
v. State of M.P. (2002-CRI. L.].-2367). In both these judgments, this Court has in
detail dealt with sacrosanct duty of Prosecutor, who is incharge of the case and
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power of the trial Court U/s. 311 Cr.P.C. and U/S. 165 Evidence Act. Copies of
both these judgments were also directed to circulate in pursuance of the Admin-
istrative Order passed by the Hon’ble The Chief Justice to all Sessions Judges of
this State. ' '

In the case of Imran Khan (supra)b, in paragraph 14, Division Bench of this
Court has considered and reproduced the observation made by Supreme Court
in case of Ramchander vs. The State of Haryana (AIR-1981-SC-1036), as follows:

“The adversary system of trial being what it is there is an unfortunate
tendency for a Judge presiding over a trial to assume the role of a
referee or an umpire and to allow the trial to develop into a contest
between the prosecution and the defence with the inevitable distor-
tions flowing from combative and competitive elements entering the
trial procedure. If a Criminal Court is to be an effective instrument in
dispensing justice, the presiding judge must cease to be a spectator
and a mere recording machine. He must become a participant in the
trial by evincing intelligent active interest by putting questions to wit-
nesses in order to ascertain the truth. But this he must do without
unduly trespassing upon the functions of the public prosecutor and
the defence counsel, without any hint of partisanship and without ap-
pearing to frighten or bully withesses. Any questions put by the Judge
must be so as not to frighten, coerce, confuse or intimidate the wit-
nesses”.

In the case of Raju @ Rajendra Prasad (supra), this Court has in detail with
the power of trial Court U/S. 311 Cr. P.C. and U/S. 165 of Evidence Act. Under
these provisions, the learned trial Court has ample power and discretion to inter-
fere and control the conduct of trial properly effectively and in the manner as
prescribed by law. But it appears that the learned trial Court has not made proper
use of both these judgments which were circulated for their future guidance.

o

95. NEGOTIABLE INSTRUMENTS ACT, 1881- Section 142
-Premature complaint- Cognizance can be taken on completion of pre-
scribed period.
Bapulal Vs. Kripal Chand Jain
Reported in 2004 (1) ANJ (M.P.) 12

Held:

The Supreme Court in the case of Narshinghdas Tapadia (supra) has held
that Section 142 of the Act prescribes a period within which the complaint can be
filed from the date of cause of action arising under clause (c) of the proviso to
Section 138 of the Act. But, no period is prescribed before which, the complaint
cannot be filed and if filed, not disclosing the cause of action in terms of Clause
(c) of the Proviso to Section 138 of the Act. The Court may not take cognizance
till the time cause of action arises to the complainant. In this case, the Supreme
Court has held that without having cause of action, premature complaint can be
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filed but, cognizance cannot be taken by the concerned Court. If cognizance has
been taken after arising of cause of action, there is no illegality committed by the
trial Court and the complaint cannot be dismissed only on this score that the

same was filed before arising of cause of action.
°

96. CRIMINAL PROCEDURE CODE, 1973- Section 256
Complaint, dismissal of due to non-appearance of complainant- Dis-
cretion should be exercised judicially- Law explained.
Right Services, Ratlam Vs. Chhotu Bhaiya Road Lines, Ratlam and an-
other
Reported in 2004 (1) ANJ (M.P.) 66

Held :

It has been held by the Supreme Court in relation to section 256 of the
Code in the case of Mohd. Azeem vs. A. Venkatesh and another, reported in (2002)
7 SCC 726, that on one singular default in appearance on the part of the com-
plainant, the dismissal of the complaint under Section 138 of the Negotiable In-
struments Act is not proper. The cause shown by the complainant of his absence
that he had wrongly noted the date should not have been disbelieved and it should
have been held to be a valid ground for restoration of the complaint. The Su-
preme Court has further held that the learned Magistrate and the High Court had
adopted a very strict and unjust attitude resulting in failure of justice and the
Supreme Court has set aside the orders and restored the complaint and directed
the Magistrate to proceed with the trial of the case after issuance of formal no-
tices to both the parties.

Again in the case of Associated Cement Co. Ltd. vs. Keshvanand, reported
in AIR 1998 SC 596, the Supreme Court has considered the scope of Section 256
of the Code in relation to the complaint filed under Section 138 of the Negotiable
Instruments Act and has held as under :-

“Reading the Section in its entirety would reveal that two constraints
are imposed on the Court for exercising the power under the Section.
First is, if the Court thinks that in a situation it is proper to adjourn the
hearing then the Magistrate shall not acquit the accused. Second is,
when the Magistrate considers that personal attendance of the com-
plainant is not necessary on that day the Magistrate has the power to
dispense with his attendance and proceed with the case. When the
Court notices that the complainant is absent on a particular day the
Court must consider whether personal attendance of the complainant
is essential on that day for the progress of the case and also whether
the situation does not justify the case being adjourned to another date
to any other reason. If the situation does not justify the case being
adjourned the Court is free to dismiss the complaint and acquit the
accused. But if the presence of the complainant on that day was quite
unnecessary then resorting to the step of axing down the complaint
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may not be a proper exercise of the power envisaged in the section,
the discretion must, therefore, be exercised judicially and fairly with-
out impairing the cause of administration of criminal justice.

)

97. HINDU MARRIAGE ACT, 1955 - Section 25
Permanent alimony, grant of- Dismissal of application does not amount
to passing of decree within the meaning of this Section.
Prakash Chandra Vs. Rajkumari @ Jyoti
Reported in 2004 (1) ANJ (M.P.) 84

Held : :

The object of Section 24 of the Act is to provide maintenance pendente lite
to a party. Under section 24 of the Act the Court can grant maintenance and
expenses of the proceedings to the wife or the husband during pendente lite of
proceedings/petition, but Section 25 of the Act makes provision for grant of per-
manent alimony and maintenance for future after decree. The word appearing in
Section 25 of the Act “at any time of passing any decree”, have been interpreted
by the various High Courts to the extent where decree, either for divorce or for
restitution of conjugal rights or judicial separation if passed, then application for
permanent alimony can be allowed and a decree for dismissal of the petition has
not been regarded as passing of a decree within the meaning of this section. The
expression “any decree” does not include an order of dismissal.

The Supreme Court in the case of Chand Dhawan vs. Jawaharlal Dhawan,
1994 MPL] 1 has held as under :-

“Under the Hindu Marriage Act, 1955 the claim of a Hindu wife to per-
manent alimony or maintenance is based on the supposition that ei-
ther her marital status has been strained or affected by passing a de-
cree for restitution of conjugal rights or judicial separation in favour or
against her, or her marriage stands dissolved by a decree of nullity or
divorce, with or without her consent. When her marital status is to be
affected or disrupted, the Court does so by passing a decree for or
against her. On or at the time of the happening of that event, the Court
being seisin of the matter, invokes its ancillary or incidental power to
grant permanent alimony. The Court also retains the jurisdiction as
subsequent stages to fulfil its incidental or ancillary obligation when
moved by an application on that behalf by a party entitied to relief. The
Court further retains the power to change or alter the order in view of
the changed circumstances. The whole exercise is within the ambit of
a diseased or a broken marriage. In order to avoid conflict of percep-
tions the Legislature while codifying the Hindu Marriage Act preserved
the right of permanent maintenance in favour of the husband or wife,
as the case may be, dependent on the Court passing a decree of the
kind as envisaged under Sections 9 to 14 of the Act. Without the mari-
tal status being affected or disrupted by the matrimonial Court under
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the Hindu Marriage Act, the claim of permanent alimony was not to be
valid as ancillary or incidental to such affectation or disruption. The
wife’s claim to maintenance necessarily has then to be agitated under
the Hindu Adoptions and Maintenance Act, 1956 which is a legislative
measure later in point of time then the Hindu Marriage Act, 1955, though
part of the same socio-legal scheme revolutionizing the law applica-

ble to Hindus”
®

98. LAND REVENUE CODE, 1959 (M.P.)- Section 158
Pujari’s interest in temple property, nature of- Property never vested
in Pujari. e
Jamana Prasad Vs. State of M.P. i
Reported in 2004 RN 22 (HC)

Held :

There lies a difference between a Pujari of a temple and owner of temple. In
former case a person is only there to take care of worship part of the deity having
no power over the property itself. In other words, the property is never vested in
the Pujari because he simply holds the office of Pujari. It goes with him. Here is
a case where the dedication of the property is to a deity which is a perpetual
minor and such dedication is permissible in law.

]

99. MADHYA PRADESH MUNICIPALITY (DETERMINATION OF ANNUAL LET-
TING VALUE OF BUILDING/LAND) RULES, 1997- Rules 4, 5,6,10 and 11
Annual letting value, determination of, under Municipal Corporation
Act, 1956 and Municipalities Act, 1961- The dictum laid down in
Ratnaprabha’s case no more effective and binding- Law explained.
Sakhi Gopal Agrawal and others Vs. State of M.P. and others
Reported in 2004 (1) JLJ 26

Held :

The combined rules which have been framed for determination of the an-
nual letting value of building/land are required to be referred to at this stage. The
rules which have been referred to by the learned Counsel for the petitioners to
show that they are basically irrational and sensitively pregnable are Rules 4, 5,
6, 10 and. 11.

In view of the aforesaid, we cannot accede to the submission of the learned
Counsel for the petitioners that once there is provision of fixation of standard
rent under the M.P. Accommodation Control Act, that must be the sole criterion
as laid down in Ratnaprabha (supra). By virtue of the amendment that has come
into existence in both the statutes a complete code has come into being. In view
of the aforesaid, we are of the considered opinion that the classification made,
the guidelines given, the guidance provided create an inbuilt mechanism for the
assessment of the property tax and we do not perceive any kind of unreasona-
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bleness or arbitrariness or irrationality which would be defiant of Article 14 of the
Constitution. In view of the aforesaid we find that the provisions being a com-
plete code accentuating on the conception of reasonableness it itself, the said
reasonableness is not to be controlled or governed by the provisions of M.P.
Accommodation Control Act. The Municipal Corporation is not bound under the
obtaining legislative provisions of the M.P. Accommodation Control Act. The con-
cept of standard rent does not play the centripodal or the pivotal role. However,
we may hasten to add, it would be a factor to be taken note of while passing the
resolution as the statute has engrafted the words ‘other relevant factors’ which
have an inseparable and insegregable nexus with fixation of the annual letting
value of the building per square foot. However, it is imperative to clarify that the
standard rent fixed in respect of a singular house in a zone would not persuade
the Municipality in the matter of determination. There has to be fixation of stand-
ard rent in respect of cluster of houses to have the impact and effect on resolu-
tion. The singular fixation should succumb to the cluster quotient which have a
role in the zonal system. As we have held that sections 126 (1) and 138 (2) are
totally reasonable and do not offend Article 14 of the Constitution, we irresistibly
come to the conclusion that the effect and import of Ratnaprabha (supra) which
has been followed in Indian Oil Corporation Ltd. (supra) have lost their effective-
ness and binding nature inasmuch as the base of the aforesaid decisions have
been removed by the legislative amendment which has fundamentally altered
the situation.
o

100. LAND REVENUE CODE, 1959 (M.P.)- Section 116
Revenue entries- Entries made by Settiement Officer during revenue
survey cannot be corrected by Tahsildar under Section 116.
Shivnath Prasad Shrivastava & Ors. Vs. Board of Revenue & Ors.
Reported in 2004 (1) MPJR SN 1

Held :

Obviously Section 115 and 116 are closely related to Section 114 and thus
the Tahsildar under Section 116 has power to correct only those wrong or incor-
rect entires in the land records which are prepared by an officer subordinate to
him. However, it is note worthy that field map has to be prepared or revised by
the settlement officer at the time of revenue survey and by the Collector at all
other times and in all other circumstances. Obviously neither the settlement of-
ficer nor the Collector is a subordinate to a Tahsildar and thus, the Tahsildar can
have no power to correct any entry made in preparation or revision of the field
map.

o
101. Civil Procedure Code, 1908- 0.41 R. 23 and 23-A
Remand, power of- The power should be exercised sparingly.

Shri Deo Raghunathji Bada Mandir Vs. Prahlad Singh and another
Reported in 2003 (4) MPLJ Note 27
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Held :

The power of remand should be exercised sparingly. Endeavour of the
appellate Court should be to dispose of the case itself. The power of remand
should not be ordinarily exercised merely because in the view of the appellate
Court reasoning of the trial Court in some aspects is wrong. Where all evi-
dence has been duly placed before the trial Court and it has decided the suit
on merits on several issues which were framed, the appellate Court has no
power to remand. The order of remand retards the progress of the case and
puts it in reverse gear. If the appellate Court finds the findings of the trial
Court erroneous or faulty it has the power to give its own findings. In the
present case remand was not called for either under Rule 23 or 23-A of Order
41, Civil Procedure Code. The appellate Court has not said that the re-trial is

considered necessary. AIR 1999 SC 1125, Rel.
[

102. Criminal Procedure Code, 1973- Sections 353, 354 and 374
Judgment includes punishment- Right of appeal against conviction
not available unless consequential sentence is passed.

Santosh Vs. State of M.P.
Reported in 2003 (4) MPLJ 412

Held :

Conjoint reading of both the sections in substance mean that the judg-
ment in every trial in any Criminal Court of original jurisdiction shall be pro-
nounced in open Court by the presiding officer immediately after the termina-
tion of the trial or at some subsequent time of which notice shall be given to
the parties or their pleaders. While doing so, either the whole judgment is
delivered or read or operative part thereof may be read out and substance of
the judgment explained in the language understandable by the accused or his
pleader. The whole judgment is to be made available to the accused in case of
conviction with 2 view to enable him to challenge the same. Under section
354, judgment includes punishment. The trial is concluded by the pronounce-
ment of the judgment and not by mere recording of conviction, judgment be-
ing part of the trial. With this background, section 374 of Chapter XXIX is to
be understood. This view finds support from the Apex Court decision in Ram
Narang v. Ramesh Narang and others, 1995 (2) SCC 513. In paragraph 15,
Ahmadi, learned Chief Justice said :

“P15.... An order of conviction by itself is not capable of execution
under the Code. It is the order of sentence or an order awarding com-
pensation or imposing fine or release on probation, which are capable
of execution and which, if not suspended, would be required to be
executed by the authorities. Since the order of conviction does not on
the mere filing of an appeal disappear it is difficuit to accept the sub-
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mission that section 267 of the Companies Act must be read to apply
only to a “final order of conviction. Such an interpretation may defeat

the very object and purpose for which it came to be enacted.....

Another decision with similar view is reported in Nanda Chhittar vs. State
. of Rajasthan, 1982 RLR 223. It is held that expression ‘conviction’ or ‘convicted’
in section 374, Code of Criminal Procedure, means a finding of guilt of a
person of an offence and some consequential order. Hence, the accused can-
not get right of appeal against the conviction merely on finding of guilt and
before any consequential sentence is passed. Consequently, we hold that this

appeal is not maintainable, therefore, dismissed.
[

103. Evidence Act, 1872- Section 108
Presumption of death under Section 108-When such presumption avail-
able.
M.P. State Co-operative Marketing Federation Ltd. Vs. Aruna Pyasi
Reported in 2003 (4) MPLJ 463

Held :

Learned Senior Advocate, submits that under section 108 of the Evi-
dence Act, there is no presumption with respect to date/time of death, though
there may be presumption of death. The presumption will arise on the date
the question is raised by initiating proceedings, meaning thereby, raising of
claim. Reliance was placed on some decisions, namely : Appula Vadhyar
Narayana Vadhyar vs. Venkateswara Vadhyar and others, AIR 1971 Kerala 85,
Kottapalli Venkateswarlu vs. Kottapalli Bapayya and others, AIR 1957 A.P. 380,
Mst Rajula Bai vs. Suka, 1971 MPLJ 1014 and Union of India vs. Joginder Sharma,
(2002) 8 SCC 65, we find no force in these submissions. In our casidered opin-
ion, section 108 of the Evidence Act raises a presumption of death and con-
tinuous absence for 7 years and not the time the question is raised or suit
instituted. The party on whom the burden is placed to prove the absentee,
cannot get rid of that burden. A person may be treated as dead after the
expiry of 7 years from the date he was last heard of and the party relying on
the presumption is entitled to succeed if no evidence is offered by the oppo-
nents to the death. (See Narayan Nayak vs. SBI, 2002 (III) LLJ 181). Even
otherwise, Court may, in the circumstances of each case, make a presump-

tion even regarding time of death.
e

104. Motor Vehicles Act, 1988- Section 166
Dependency of Parents- Dependency will be 1/3rd of income of the
deceased- Law explained.
Halkibai and anothar Vs. Managing Director, Rajasthan State Road
Transport Corporation and another
Reported in 2003 (4) MPLJ 466 (DB)

JOTI JOURNAL - APRIL 2004- PART II 97



Held :

As regards determining the dependency of the mother of the deceased
is concerned, this question has already been settled by the Apex Court in the
case of Donat Louis Machado (supra). This judgment was considered by this
Court in a recent decision in the case of Parathsingh Vs. Sanjay Sharma, 2003
(1) TAC 103 (M.P.) and in Misc. Appeal No. 291/03, Rajesh and others vs. Rajesh
alias Pappu and others decided on 18-8-2003 and ratio has been laid down that
in the case of parents of the deceased, dependency will be 1/3rd of the in-
come of the deceased at the time of his death. The judgment of the Apex
Court is binding upon this Court and there is no reason to differ from the said
judgment. Therefore, we hold that the dependency of the parents of the de-
ceased shall be 1/3rd of the income of the deceased. This view has been
taken by various Division Benches and this being consistent view, we do not
wish to differ from it.

Claimants have referred to judgment of the Apex Court in the case of
Ashar Hussain Khan vs. New India Assurance Co. Ltd., JT 2001 (Suppl. 2) SC
129 and submitted that at the time of death, deceased was unmarried and the
Apex Court has held that the Tribunal ought not to have considered as if he
was married and it ought to have determined his contribution towards family
would be at least Rs. 16,000/- per annum whereas income of the deceased
was Rs. 2000/- per month i.e. Rs. 24,000/- per annum. But in this judgment,
earlier judgment of the Apex Court in the case of Donat Louis Machado (supra)

was not considered. Therefore, the law laid down earlier will prevail.
o

105. Negotiable Instruments Act, 1881- Section 138 Proviso (b)
Notice, requirement of under Section 138 Proviso (b)- More than one
cheque dishonoured- Consolidated notice not bad, however, demand
of cheque amount should be specific.
K.R. Indira Vs. Dr. G. Adinarayana
Reported in 2003 (4) MPLJ 480 (SC) = (2003) 8 SCC 300

Held :

Though no formal notice is prescribed in the provision, the statutory pro-
vision indicates in unmistakable terms as to what should be clearly indicated
in the notice and what manner of demand it should make. In Suman Sethi
case (supra) on considering the contents of the notice, it was observed that
there was specific demand in respect of the amount covered by the cheque
and the fact that certain additional demands incidental to it, in the form of
expenses incurred for clearance and notice charges were also made, did not
vitiate the notice. In a given case if the consolidated notice is found to provide
sufficient information envisaged by the statutory provision and there was a
specific demand for the payment of the sum covered by the cheque dishon-
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oured mere fact that it was a consolidated notice, and/or that further demands
in addition to the statutorily envisaged demand were also found to have been
made may not invalidate the same. This position could not be disputed by the
learned counsel for the respondent. However, according to the respondent,
the notice in question is not separable in that way and that there was no spe-
cific demand made for payment of the amount covered by the cheque. We
have perused the contents of the notice. Significantly, not only the cheque
amounts were different from the alleged loan amounts but the demand was
made not of the cheque amounts but only the loan amount as though it is a
demand for the loan amount and not the demand for payment of the cheque
amount, not could it be said that it was a demand for payment of the cheque
amount and in addition thereto made further demands as well. What is neces-
sary is making of a demand for the amount covered by the bounced cheque

which is conspicuously absent in the notice issued in this case.
o

106. Criminal Procedure Code, 1973- Sections 107 and 111
Preliminary order under Sections 111 and 107- Order passed in

cyclostyled form- Lack of application of mind manifest- Held, order
bad in law.

- Jagandeep Singh Anand and others Vs. Director General of Police,
Bhopal and others
Reported in 2003 (4) MPLJ 495

Held :

Section 107, Criminal Procedure Code requires formation of an opinion
of existence of sufficient ground for proceeding under the section which re-
quires application of mind. Section 111 of Criminal Procedure Code also re-
quires an order to be passed in writing setting forth the substance of the infor-
mation received, the amount of the bond to be executed, the term for which it
is to be in force. The order in writing means due application of mind has to be
made on the material on record. Substance of the information has to be men-
tioned. | find in the preliminary order drawn on 15-11-2002 under sections
111 and 107 of Criminal Procedure Code that substance of the information
has not been mentioned, name has been mentioned and thereafter only the
words “arg faare” have been mentioned. What is the nature of dispute has not
been mentioned. It cannot be said to be a recording of substance of informa-
tion received. Remaining form is a cyclostyled one.

This Court has considered the question in W.P. No. 5095/2002 decided
on 24.1.2003 of passing such cyclostyled orders. In para 4 it was held, thus:-

“4. After hearing learned counsel for the parties and perusing the vari-
ous documents, it is clear that notice R-1 is issued in cyclostyled
proforma and proforma was meant to be used in a case under section
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107/116, Criminal Procedure Code by scoring out that section 110
has been mentioned. There is no application of mind made by the
SDM before issuing the notice R-1 as to activity of petitioner. The pre-
liminary order P-6 is also in cyclostyled form. No reasons have been
mentioned with respect to petitioner. Mind has not been applied to the
facts of the case. Even in the police report R-3, no immediate conduct
was mentioned which may have occasioned apprehension to breach
of peace. Thus, in my opinion the slipshod and mechanical method
and manner has been adopted by SDM to initiate proceedings and the
kind of report which is vague on which the proceedings have been
initiated against the petitioner is wholly unsatisfactory method and on
the basis of such vague report section 110, Criminai Procedure Code
cannot be resorted to until unless there is eminent apprehensuon of
breach of peace’

In the instant case, it has been found that mind has not been applied,
preliminary order has not been drawn as required under section 111, Criminal
Procedure Code, mind has also not been applied to the complaint, thus, | find

that initiation of proceedings is bad in law. -
[

107. Motor Vehicles Act, 1939- Sectlon 110

Compensation, determination of- Compensation is relatable to the loss
of contribution- Claimant’s father and mother of 47 and 43 years re-

- spectively- Deceased unmarried- Parents having separate earnings-
Held, multiplier cannot exceed 10 even by the most liberal standards.
The Municipal Corporation of Greater Bombay Vs. Shri Laxman lyer
and another
Reported in 2003 L.T. (SC) 114

Held :

So far as the quantum of compensation is concerned we find that at the
time of accident, as revealed from the claim petition, the claimants were 47
years and 43 years respectively. It is not the age of the deceased alone but
the age of the claimants as well which are to be the relevant factors, in case
parents or other dependents are claimants.

In Lata Wadhwa and Ors. v. State of Bihar & Ors and M.S. Grewal and
Anr. v. Deep Chand Sood and Ors., law on the principles of assessment of
compensation was elaborated. In Lata Wadhwa'’s case (supra) this Court while
dealing with the issue in relation to the compensation to be paid in relation to
the death of children, placing reliance upon the decision of Lord Atkinson in
Taff Vale Railway Company v. Jenkins, has ruled that “In cases of death of an
infant, there may have been no actual pecuniary benefit derived by its parents
during the child’s lifetime. But this will not necessarily bar the parents claim
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and propective loss will found a valid claim provided that the parents establish
that they had a reasonable expectation of pecuniary benefits if the child had
lived”

This Court in M.S. Grewal’s case (supra) has clearly observed that the
decision in Lata Wadhwa’s case (supra) is definitely a guiding factor in the
matter of award of compensation wherein children died under an unfortunate
accident. The said observation was made after taking into consideration the
conclusions arrived in Lata Wadhwa’s case (supra) regarding the compensa-
tion which was to be paid and the multiplier which was to be applied in relation
to the death of a child. This Court in General Manager, Kerala State Road
Transport Corporation v. Susamma Thomas and Ors., held that the proper
method of compensation is the multiplier method, and the same view was re-
iterated in M.S. Grewal’s case (supra) observing that “needless to say that the
multiplier method stands accepted by this Court in the said decision”.

Keeping in view the observations made by this Court in various cases,
several other factors need to be taken note of. The deceased was unmarried.
The contribution to the parents who had their separate earnings being em-
ployed and educated have relevance. The possibility of reduction in contribu-
tion once a person gets married is a reality. The compensation is relatable to
the loss of contribution or the pecuniary benefits. The multiplier adopted by
the Tribunal and confirmed by the High Court is certainly on the higher side.
Considering the age of the claimants it can never exceed 10 even by the most
liberal standards.

°

108. CIVIL PROCEDURE CODE, 1908- O. 27 R. 5-B
Government/Public Officer acting in his officiating capacity is a party
to the suit or proceeding- Court’s suo motu duty to make every effort,
and to assist the parties for amicable settlement-No obligation on the
parties to pray for it-Law explained.
Parvatsingh Chouhan & Ors. Vs. Union of India & Ors.
Order dated 27.1.2004 by High Court of Madhya Pradesh Bench at
Indore in W.P. No. 9675 of 2003

Held :

Perusal of aforequoted rule would clearly indicate the legislative intent
that lies behind the rule. It casts a duty on the court to make, in the first
instance every endeavour to assist the parties to the suit to arrive at a settle-
ment in respect of the subject matter of the suit, if the court finds that one of
the party to the suit is Government or a public officer acting in his official
capacity. In other words the rigour of order 27 Rule 5-B is attracted the mo-
ment, the courts finds that claim of Government is involved in the suit. The
Rule therefore cast an obligation on the court as its duty to see or/and make
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sincere endeavour to find out or/and assist the parties to settle the dispute
involved in the suit rather than to allow the parties to fight it like two private
parties does in every litigation.

In fact it is not even necessary as the rule suggest that court should wait
or call upon the parties to invoke the provisions of Rule 5-B and then initiate
the efforts to settle the dispute. The power conferred by this rule is required to
be invoked suo motu by the court and without waiting for the parties to take its
recourse. In other words, the power conferred by Rule is required to be issued
by the court of its own notwithstanding the fact as to whether parties, to the
suit take recourse to this provision or not? Indeed the use or the expression
“It shall be the duty of the court to make, in the first instance” clearly
indicate and makes it obligatory upon the court that no sooner the suit is filed
by or against the Government or any public officer in his official capacity there
the court should embark upon the task to find out whether it is possible and if
so on what terms and conditions, the parties to the suit can be asked to come
to terms depending upon the nature and circumstances of the case which will
result in disposal of suit amicably. In tact, the further use of the word “assist
the parties in arriving at a settlement” also indicate that it must appear that
the court really assisted the parties to settle the matter. It is thus not a provi-
sion meant to be invoked by the parties as such nor it is a provision enabling
the parties to claim any relief against each other pending suit. But it is a pro-
vision meant for the court to examine the issue involved in the suit and then
call upon the parties to arrive at a settlement if it is so permissible in-the facts
and circumstances of the case and consistent with the nature and circum-
stances of the case. Indeed sub-rule 2 and 3 makes this intention clear when
it further empowers the court to adjourn the case if it finds that there is some
possibility for settlement so that they are able to settle their dispute involved
in the suit.

In my considered opinion, the sole object behind enacting this rule is to
avoid litigation as far as possible where the state or government is involved. It
being-a settled rule of interpretation that when the language of rule is clear
and unambigious the effect must be given to the words to accomplish the
object of the Rule. This principle, in my view, must be applied while exercising
the power under this Rule.

It is only when the court finds that despite several opportunities granted
by the court, the parties are not able to come to term or that the nature of
dispute is such that it does not enable the parties to settle or that if allowed, it
will amend some provision of law which is in force, then only, the efforts for

settlgment should be given up and matter be decided on merits.
' [
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PART - 111

CIRCULARS/NOTIFICATIONS

Published in the Gazette of India Extraordinary, Part I, Section 3 (i),
No. 268, dated 9th June, 2003.

MINISTRY OF LAW AND JUSTICE

No. G.S.R. 467 (E), dated 9th June, 2003.— In exercise of the powers
conferred by section 15 of the Notaries Act, 1952 (53 of 1952), the Central Gov-
ernment hereby makes the following rules further to amend the Notaries Rules,
1956, namely :—

1. (1) These rules may be called the Notaries (Amendment) Rules, 2003.

(2) They shall come into force on the date of their publication in the Official
Gazette.

2. In the Notaries Rules, 1956, in Form |1I1B appended thereto, for the words
and brackets “Secretary to the Government of India/Government of.... (Name of
the State)”, the words and brackets” Joint Secretary to the Government of India/

Secretary to the Government of.... (Name of the State)” shall be substituted.
°

Published in the Gazette of India, Extraordinary, Part Il, Section 3 (ii),
No. 280, dated 28th March, 2003

MINISTRY OF ENVIRONMENT AND FORESTS

No. S.0. 332 (E), dated 28th March, 2003.— In exercise of the powers
conferred by sub-section (2) of Section 1 of the Wild Life (Protection) Amend-
ment Act, 2002 (16 of 2003), the Central Government hereby appoints the 1st
day of April, 2003 as the date on which all the provisions except Section 6 of the
said Act shall come into force.

)

Published in the Gazette of India, Extraordinary, Part Il, Section 3 (i),
No. 471, dated 29th September, 2003,

MINISTRY OF HEALTH AND FAMILY WELFARE

No. G.S.R. 771 (E), dated 29th September, 2003.— Whereas a draft of
certain rules further to amend the Prevention of Food Adulteration Rules, 1955,
was published, as required by sub-section (1) of Section 23 of the Prevention of
Food Adulteration Act, 1954) (37 of 1954), at pages 1 to 4 in the Gazette of
India, Extraordinary, Part I, Section 3, sub-section (i), dated the 9th April, 2003
under the notification of the Government of india in the Ministry of Health and
Family Welfare (Department of Health), Number G.S.R. 322 (E), dated the 9th
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April, 2003 inviting objections and suggestions from all persons likely to be af-
fected thereby before the expiry of a period of sixty days from the date on which
copies of the Official Gazette containing the said notification, were made avail-
able to the public;

And whereas copies of the said Gazette Were made available to the public
on 10th April, 2003;

And whereas objections and suggestions received from the public within
the specified period on the said draft rules have been considered by the Central
Government;

Now, therefore, in exercise of the powers conferred by Section 23 of the
said Act, the Central Government, after consultation with the Central Committee
for Food Standards, hereby makes the following rules further to amend the Pre-
vention of Food Adulteration Rules, 1955, namely :—

1. (1) These rules may be called the Prevention of Food Adulteration
(Third Amendment) Rules, 2003.

(2) They shall come into force on the date of their publication in the Official
Gazette.

2. In the Prevention of Food Adulterlation Rules, 1955 (hereinafter referred
to as the principal rules), after Part XVII- Irradiation of Food and entries relating
thereto, the following shall be inserted, namely :-

“PART XVIII

ANTIBIOTIC AND OTHER PHARMACOLOGICALLY ACTIVE
SUBSTANCES

79. Residues of antibiotic and Other Pharmacologically Active Sub-
stances.— '

(1) The amount of antibiotic mentioned in column (2), on the sea foods in-
cluding shrimps, prawns or any other variety of fish and fishery products, shall
not exceed the tolerance limit prescribed in column (3) of the tabie given below :-

TABLE
S.No. Name of Antibiotics Tolerance limit mg/kg (ppm)
(1) | (2) | (3)
1. Tetracycline 0.1
2. Oxytetracycline 0.1
3. Trimethoprim 0.05
4. Oxolinic acid 0.3
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(2) The use of any of the following antibiotics and other Pharmacologically
Active Substances shall be prohibited in any unit processing sea foods including
shrimps, prawns or any other variety of fish and fishery products:—

(i) All Nitrofurans including
(a) Furaltadone
(b) Furazolidone
(c) Furylfuramide
(d) Nifuratel
(e) Nifuroxime
(f) Nifurprazine
(g) Nitrofurnation
(h) Nitrofurazone
(i) Chloramphenicol
(iii) Neomycin
(iv) Nalidixic acid
(v) Sulphamethoxazole
(vi) Aristolochia spp and preparations thereof
(vii) Chloroform
(viii) Chloropromazine
(ix) Colchicine
(x) Dapsone
(xi) Dimetridazole
(xii) Metronidazole
(xiii) Ronidazole
(xiv) lpronidazole
(xv) Other nitromidazoles
(xvi) Clenbuterol
(xvii) Diethylstibestrol (DES)

~(xviii) Sulfanoamide drugs (except approved - Sulfadimethoxine,
Sulfabromomethazine and Sulfaethoxypyridazine)

(xix) Fluoroquinolones
(xx) Glycopeptides”.
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PART - 1V

IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS

THE CONSTITUTION (EIGHTY-NINTH AMENDMENT)
ACT, 2003
The following Act of Parliament received the assent of the President on

September 28, 2003 and was published in the Gazette of India, Extraordinary,
Part ll, Section 1, No. 55, dated 30th September, 2003.

An Act further to amend the Constitution of India.

Be it enacted by Parliament in the Fifty-fourth Year of the Republic of India
as follows :-

1. Short title and commencement.— (1) These Act rr{ay be called the
Constitution (Eighty-ninth Amendment) Act, 2003.

(2) It shall come into force on such date as the Central Government may, by
notification in the Official Gazette, appoint.

2. Amendment of Article 338.— In Article 338 of the constitution,—

(a) for the marginal heading, the following marginal heading shall be substi-
tuted, namely : —

“National Commission for Scheduled Castes”;

(b) for clauses (1) and (2), the following clauses shall be substituted,
namely :(—

“(1) There shall be a Commission for the Scheduled Castes to be known as
the National Commission for the Scheduled Castes.

(2) Subject to the provisions of any law made in this behalf by Parliament,
the Commission shall consist of a Chairperson, Vice-Chairperson and three other
Members and the conditions of service and tenure of office of the Chairperson,
Vice-Chairperson and other Members so appointed shall be such as the. Presi-
dent may by rule determine”;

(c) in clauses (5), (9) and (10), the words “and Scheduled Tribes”, wherever
they occur, shall be omitted.

3. Insertion of new Article 338-A.— After Articla 338 of the Constitution,
the following article shall. be inserted, namely :—

“338-A. National Commission for Scheduled. Tribes.— (1) There shall
be a Commission for the Scheduled Tribes to be known as the Nationa) Commis-
sion: for the Scheduled: Trihes.
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(2) Subject to the provisions of any law made in this behalf by Parliament,
the Commission shall consist of a Chairperson, Vice-Chairperson and three other
Members and the conditions of service and tenure of office of the Chairperson,
Vice-Chairperson and other Members so appointed shall be such as the Presi-
dent may by rule determine.

(3) The Chairperson, Vice-Chairperson and other Members of the Commis-
sion shall be appointed by the President by warrant under his hand and seal.

(4) The Commission shall have the power to regulate its own procedure.
(5) It shall be the duty of the Commission—

(a) to investigate and monitor all matters relating to the safeguards pro-
vided for the Scheduled Tribes under this Constitution or under any other law for
the time being in force or under any order of the Government and to evaluate the
working of such safeguards;

(b) to inquire into specific complaints with respect to the deprivation of rights
and safeguards of the Scheduled Tribes;

(c) to participate and advise on the planning process of SOCio-economic
development of the Scheduled Tribes and to evaluate the progress of their devel-
opment under the Union and any State;

(d) to present to the President, annually and at such other times as the
Commission may deem fit, reports upon the working of those safeguards;

(e) to make in such reports recommendations as to the measures that should
be taken by the Union or any State for the effective implementation of those
safeguards and other measures for the protection, welfare and socio-economic
development of the Scheduled Tribes; and

(f) to discharge such other functions in relation to the protection, welfare
and development and advancement of the Scheduled Tribes as the President
may, subject to the provisions of any law made by Parliament, by rule specify.

(6) The President shall cause all such reports to be laid before each House
of Parliament along with a memorandum explaining the action taken or proposed
to be taken on the recommendations relating to the Union and the reasons for
the non-acceptance, if any, of any of such recommendations.

(7) Where any such report, or any part thereof, relates to any matter with
which any State Government is concerned, a copy of such report shall be for-
warded to the Governor of the State who shall cause it to be laid before the
Legislature of the State along with a memorandum explaining the action taken or
proposed to be taken on the recommendations relating to the State and the rea-
sons for the non-acceptance, if any, of any of such recommendations.
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(8) The Commission shall, while investigating any matter referred to in sub-
clause (a) or inquiring into any complaint referred to in sub-clause (b) of clause
(5) have all the powers of a civil court trying a suit and in particular in respect of
the following matters, namely :(—

(a) summoning and enforcing the attendance of any person from any part
of India and examining him on oath;

(b) requiring the discovery and production of any document;

(c) receiving evidence on affidavits;

(d) requisition any public record or copy thereof from any court or office;
(e) issuing commission for the examination of witnesses and documents;
(f) any other matter which the President may, by rule, determine.

(9) The Union and every State Government shall consult the Commission
on all major policy matters affecting Scheduled Tribes”.

®
THE PREVENTION OF INSULTS TO NATIONAL HONOUR
(AMENDMENT) ACT, 2003

The following Act of Parliament received the assent of the President on 8th
May, 2003 and was published in the Gazette of India, Extraordinary, Part ii, Sec-
tion 1, No. 34, dated 9th May, 2003.

INDIAN PARLIAMENT ACT NO. 31 OF 2003
An Act to amend the Prevention of Insults to National Honour Act, 1971.

Be it enacted by Parliament in the Fifty-fourth Year of the Republic of India
as follows :-

1. Short title.— This Act may be called the Prehension of Insults to Na-
tional Honour (Amendment) Act, 2003.

2. Amendment of section 2.— in section 2 of the Prevention of Insults to
National Honour Act, 1971 (69 of 1971) (hereinafter referred to as the principal
Act),— .

(a) for the words “otherwise brings”, the words “otherwise shows disre-
spect to or brings” shall be substituted;

(b) afterExplanation 3,the following Explanationshallbe inserted, namely:-

‘Explanation 4— The disrespect to the indian National Flag means and
includes —
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(@)
(b)
(c)

(e)

)

(k)
(h

a gross affront or indignity offered to the Indian National Flag; or
dipping the Indian National Flag in salute to any person or thing; or

flying the Indian National Flag at half-mast except on occasions on
which the Indian National Flag is flown at half-mast on public buildings
in accordance with the instructions issued by the Government; or

using the Indian National Flag as a drapery in any form whatsoever
except in State funerals or armed forces or other para-military forces
funerals; or :

using the Indian National Flag as a portion of costume or uniform of
any description or embroidering or printing it on cushions, handker-
chiefs, napkins or any dress material; or

putting any kind of inscription' upon the Indian National Flag; or

using the Indian National Flag as a receptacle for receiving, delivering
or carrying anything except flower petals before the Indian National
Flag is unfurled as part of celebrations on special occasions including
the Republic Day or the Independence day; or

using the Indian National Flag as covering for a statute or a monu-
ments or a speaker’s desk or a speaker’s platform; or

allowing the Indian National Flag to touch the ground or the floor or
trail water intentionally; or

draping the Indian National Flag over the hood, top and sides or back
or on a vehicle, train, boat or an aircraft or any other similar object; or

using the Indian National Flag as a covering for a building; or

intentionally displaying the Indian National Flag with the “saffron”
down’.

3. Insertion of new section 3A.— After section 3 of the principal Act, the
following section shall be inserted, namely :—

“3A. Enhanced penalty on second and subsequent convictions.—
Whoever, having already been convicted of an offence under section 2 or section
3, is again convicted of any such offence shall be punishable for the second and
for every subsequent offence, with imprisonment for a term which shall not be
less than one year”.
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BHOPAL, THE 25TH FEBRUARY 2004

No. 3 (A)-19-2003-XXI-B(1).— In exercise of the powers conferred by
the proviso to Article 309 of the Constitution of India, the Governor of
Madhya Pradesh hereby makes the following Rules, namely :-

RULES

1. Short Title and Commencement.— (1) These Rules may be called the
Madhya Pradesh Judicial Service Revision of Pay Rules, 2003.

(2) They shall be deemed to have come into force on the First day of Janu-
ary, 1996.

2. Extent of Application.— These Rules shall apply to all the Members of
Madhya Pradesh Higher Judicial Service and Lower Judicial Service.

3. Definitions.— In these Rules, unless the context otherwise requires (—

(a) “Basic Pay” means pay as defined in Rules 9 (21) (a) (i) of the Madhya
Pradesh Fundamental Rules;

(b) “Cadre’means the strength of service or a part of service sanctioned
as a separate unit;

(¢) “Existing Post” means the post mentioned in column (2) of the Sched-
ule;

(d) “Existing Scale” means the scale of pay mentioned in column (3) of
the Schedule ;

(e) “Form” means form appended to these rules;
(f) “Government’ means the Government of Madhya Pradesh;

(g) “Revised Post” in relation to any post mentioned in column (2) of the
Schedule means the post specified against that post in column (5)
thereof;

(h) “Revised Scale” in relation to any post mentioned in column (5) of the
Schedule means the scale of pay specified against that post in col-
umn (6) thereof;

(i) “Schedule” means Schedule appended to these Rules;

(j) “Service means Madhya Pradesh Higher Judicial Service and Lower
Judicial Service.

4. Revised Scale of Pay.— From the date of commencement of these Rules,
the scale of pay of every post carrying existing scale of pay shall be as specified
in the corresponding entry in Column (6) of the Schedule. The Notional pay would
be worked out from 1st January, 1996, without giving the actual financial benefit
flowing there from. The actual benefit shall accrue w.e.f. 1st of July 1996. Mon-
etary benefit enjoyed w.e.f. 1st January 1996 by the Judicial Officers under the
existing Madhya Pradesh revision of Pay Ruies, 1998 shall be accordingly ad-

justed against the arrears of pay as a result of revised fixation of pay under these
rules.
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5. Drawal of Pay in the revised Scale of Pay.— Save as otherwise pro-
vided in these rules, a Judicial Officer shall draw pay in the revised scale appli-
cable to the post to which he is appointed:

Provided that a Judicial Officer may elect to continue to draw pay in the
existing scale until the date on which he earns his next or subsequent incre-
ments in the existing scale or until he vacate his post or ceases to draw pay in
that scale.

Explanation (1).— The option to retain the existing scale under the proviso
to this rule shall be admissible only in respect of one existing scale.

Explanation (2).— The aforesaid option shall not be admissible to any mem-
ber of Judicial service appointed to a post on or after 1st day of January, 1996,
whether for the first time in Government Service or be transfer or promotion from
another post and he shall be allowed pay only as admissible in the revised scale.

Explanation (3).— Where a member of Judicial Service exercises the op-
tion under the proviso to this rule to retain the existing scale in respect of a post
held by him in an officiating capacity on a regular basis, for the purpose of regu-
lation of pay in that scale under Fundamental Rules 22 or 31, his substantive pay
shall be the substantive pay which he would have drawn had he retained the
existing scale in respect of the permanent post on which he holds a lien or would
have held a lien had his lien not be suspended.

6. Exercise of Option.— (1) the option under the proviso to rule 5 shall be
exercised by a member of Judicial Service in writing in the “Form” appended to
these rules within three months from the date of publication of these rules or
where an existing scale has been revised by any order made subsequent to that
date, within three months, from the date of such order:

Provided that—

(a) in case of a member of Judicial Service who on the date of publication
of these rules or, on the date of such order, as the case may be, is on
leave or on deputation outside the State or on foreign service out of
India, may exercise the said option within the time limit prescribed
under this rule or within three months from the date of his taking over
charge under the State Government;

(b) where a member of Judicial Service is under suspension on the 1st
day of January, 1996, the option may be exercised within three months
from the date of his return to duty, if that date is later than the dates
prescribed in this sub-rule;

(c) further, where a member of Judicial Service was on duty as on 1st
January 1996 and was suspended subsequently and is still under sus-
pension on the date of publication of these Rules, the option may be
exercised in the manner as prescribed in clause (b) ;

(d) those members of Judicial Service retiring after 1st January 1996 and
before publication of these rules shall also exercise option under this
rule,
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(2) The option shall be communicated by the member of the judicial Service
to the Head of Office, (who draws his pay and allowances) with copies thereof
the Head of the Department and the Administrative Department under which he
may be serving at the time and if he himself is the Head of Office, to the immedi-
ate official superior with copies thereof to the Head of the Department and the
Administrative Department under which he is serving at that time.

(3) On receipt of option, the date of its receipt shall be certified on the op-
tion itself by the Head of the Office or immediate official superior, as the case
may be. The option shall be pasted in the Service Book of the Government serv-
ant concerned.

(4) The option once exercised shall be final and if it is not exercised within
the time mentioned in sub-rule (1) and in the prescribed manner, the member of
the Judicial Service shall be deemed to have elected the revised scale with ef-
fect from 1st January 1996.

Note (1).— Members of the Judicial Service whose services were termi-
nated on or after the 1st January 1996 and who could not exercise the option
within the prescribed time limit, on account of death discharge on the expiry of
sanctioned posts, resignation, dismissal or discharge on disciplinary grounds,
are entitled to the benefit of this rule.

Note (2).— A member of Judicial Service who may have died on or after 1st
January, 1996 but before the publication of these rules or who dies after the
publication of these rules but before the period prescribed for exercise of option
without exercising the option shall be deemed to have opted for that scale, that
may be found beneficial to him by the authority concerned and his pay may be
fixed accordingly.

7. Fixation of initial pay in the revised scale of pay.— (1) The initial pay
of a member of Judicial Service who elected, or is deemed to have elected under
rule 6 to be governed by the revised scale on and from 1st day of January, 1996,
shall unless in any case, State Government by special order otherwise direct, be
fixed separate in respect of his substantive pay in the permanent post on which
he holds a lien or would have held a lien if it had not been suspended, and in
respect of his pay in the officiating post held by him, in the following manner,
namely :—

(a) Basic pay as on 1-1-1996 in the existing scale.

(b) D.A.as on 1-1-1996 admissible on existing basic pay.

(c) First instalment of Interim Relief Rs. 100/-

(d) Second instalment of Interim Relief 10% of Basic pay.

(e) Fixation benefit of 40% of Basic pay as on 1st January 1996.

(f)  Another 10% fitment (additionally) benefit on the basic pay as on 1st
January 1996.

(2) After Aggregating the aforesaid sums the pay of the member of the Serv-
ice in the revised scale shall be fixed as follows :—
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(i) If the aggregate of present emoluments as aforesaid computed is less
than the minimum of revised scale, then it should be at the minimum of
revised scale;

(iiy If the aggregate of the present emoluments computed corresponding
to a stage in revised scale, at that stage of the revised scale;

(iii) If the aggregate of the present emoluments so computed is intermedi-
ate between two stage in the revised scale, then at the higher of the
two stage, and

(iv) If the aggregate of the present emoluments so computed is more than
maximum of revised scale, then at the maximum of revised scale and
the difference, if any, be treated as personal pay.

(3) In fixing the pay from the revised scale, the following factors shall be
taken into consideration :—

(a) Incase, an officer drawing pay in the pre-revised (existing scale), equal
to or less than that of his senior/seniors in the same cadre and simi-
larly appointed, draws his next increment in the revised scale on the
date earlier than such senior/seniors whereby his pay is raised to a
stage higher than that of such senior/seniors shall be advanced to the
date on which the Junior Officer draws his next increment;

(b) In case, an officer promoted to a higher post before 1st January 1996
draws less pay in the revised scale than his Junior shall be advanced
to an amount equal to the pay fixed for his Junior in the higher post,
from the date of promotion of the Junior.

Explanation (1).— If the sum total so computed includes a part of a rupee,
it shall be rounded off to the nearest rupee i.e. less than 50 praise
shall be ignored, while 50 praise or more shall be rounded off to the
next higher rupee.

Explanation (2).— Where increment in the existing scale of pay is payable
on 1st January 1996 it will be treated as part of basic pay.

8. Date of next increment in the revised pay scale.— (a) The next incre-
ment of the member of Service in the revised scale shall be granted on the date
he would have drawn the increments, had he continued in the present scale.

(b) If a member of the Judicia!l Service draws his next increment in the re-
vised scale under Clause (a) above, thereby becomes eligible for higher pay
than his senior whose next increment falls due at a later date, then, the pay of
such senior shall be refixed equal to the pay of the junior from the date on which
the junior becomes entitled to higher pay. In case the pay of member of the Judi-
cial Service is staped up as above, the next increment shall be granted after
completing requisite qualifying service i.e. one year.

9. Dearness Allowance.— The Judicia! Officers shall be allowed Dear-
ness Allowance from 1st July 1996 at the rates as applicable to the Central Gov-
ernment Employees.
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10. Payment of Arrears of Pay.— The actual arrears of pay as a result of
fixation of pay under these Rules shall be payable in cash from 1st July 2002,
(i.e. pay for the month of July, 2002 payable in August, 2002) after adjusting the
monetary benefits enjoyed by the Judicial Officer under Madhya Pradesh Revi-
sion of Pay Rules, 1998. The entire amount of difference of emoluments payable
on the pay fixed on 1st July 1996 or from the date of next increment or subse-
quent increments and the emoluments received in the existing pay from 1st July,
1996 to 30th June, 2002 shall be kept in a separate account as per Rule 11 of
Madhya Pradesh Revision of Pay Rules, 1998 after deducting the income tax as
per Rules and on such deposited amount, an interest equal to the interest pay-
able to the Government Provident Fund of Government Servant shall be paid.
The amount shall be deposited in the respective Provident Fund Account of the
Officer on 1st April 2007:

Provided that in case of retirement/termination/death of Judicial Officer, the
entire amount with interest due thereon at the time will be transferred to the
Provident Fund Account of such Judicial Officer: '

Provided further that in case of retirement/termination/death occurs, after
1st January, 1996 and before pay fixation, under these Rules, and the final pay-
ment of Provident Fund has also been made, the arrears will be paid in cash.

11. Pay to be taken for the purpose of pensionary benefit — In respect
of members of the Judicial Service who retire between the period from 1st July,
1996 to 31 July, 2002 the pay as fixed in revised scale shall be allowed to be
counted for pensionary benefits.

12. Overriding effect of Rules.— In cases where the pay is regulated by
these rules, the provisions of Fundamental Rules and any other rules shall not
apply to the extent they are inconsistent with these rules.

13. Applicability of certain Rules or Madhya Pradesh Revision of Pay
Rules, 1998.— Rules 5, €, 7, 10 and 11 of the Madhya Pradesh Revision of Pay
Rules, 1998 shall be applicable to Judicial Service to the extent they are in con-
sistent with these Rules.

14. Power to Relax.— The State Government may relax or suspend the
operation of any of the provisions of these Rules, in such a manner and to such
extent as may appear to be just and equitable or necessary or expendient in the
public interest:

Provided that such relaxation or suspension shall not operate to the disad-
vantage to the Judicial Officer contrary to the directions of the Hon’ble Supreme
Court in the matter.

15. Interpretation.— If any question arises relating to the interpretation of
these Rules, it shall be referred to the Finance Department of the Government,
whose decision thereon shall be final.
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FORM OF OPTION
(See rule 6)

L e hereby elect the revised scale of pay of
ReL sl 00 o RIRRIRE, with effect from 1st July, 1996
OR
Ly hereby elect to continue on the existing scale of pay of
B8 e e e s of my Substantive/Officiating post of...................... un-

*(a) the date of my next increment.
or *(b) the date of subsequentincrement raisingmy payto Rs.........cccccuvvunnns

or *(c) |vacate the post or cease to draw pay in the existing scale of Rs..........

[, (NEQME@) e, agree to deposit the arrears due from
1st July, 1996 to 30th June, 2002 after deduction of Income Tax payable in a
separate account and will not demand the same till 1st of April, 2007 (except

retirement/termination/death).

Station.....cccoovvviiiiiii SIONAtURS s ieacevre - o it iesaqnnsse o
Date....cooeviiiieiiiieee e Name.....cooeeeeinieeee e,
Designation........ccoeevvviencrenennnnns

Office in which empioyed...............

(Strike off if inapplicable)
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FOR OFFICE USE ONLY

Certified that the option submitted by Shri........................

is received in the Office ON......cooevviiiiii e,

SCHEDULE
(See rule 2 and 4)

................

No Posts Existing Pay Scale S.No. Posts Revised Pay Scale
mn (@ (3) 4) (5) (6)
1. Civil Judge 2200-75-2800-100-4000 1. (i) Civil Judge 9000-250-10750-300-~
(Junior Scale). (Entry level). 13150-350-14550.
(i) Civit Judge
(Grade 1)
| ACP Grade 10750-300-13150-350-

(Non-functional,
after completion
of five years).

(iii) Civil Judge
(Grade 1)
ii ACP Grade
(Non functional,
after completion
of another 5

years).

2. Civil Judge 3000-100-3500-125-4500 2. (i) Senior Civil Judge

(Senior Scale). (Promotion Grade
after completion of
5 years).

3. Civil Judge 3700-125-4700-150-5000 (ii) Senior Civil Judge
(Selection (Grade Il) ACUM/CIM
Grade- (1 ACP grade after
cum-CJ.M.) completion of 5 years

in the cadre of
Senior Civil Judge).

(iii) Senior Civil Judge
{Grade |) CIM/ACJM
(It ACP Grade after
compietion of another
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14900.

12850-300-13150-350-

15950-400-17550.

12850-300-13150-350-

15950-400-17750.

14200-350-15950-400-

18350.

16750-400-19150-450

20500.
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4. District. 3200-100-3700-125-4700 3.

(Senior Time
Scale).

5. District Judge 3950-125-4700-150-5000
(Jr. Admn. Grade
Non-Functional). -

6. District Judge 4800-150-5700
{Selection Grade)

7. District Judge 5900-200-6700
(Supertime
Scale).

8. District Judge 78300-100-7600
(Above
Supertime
Scale).

five years in the cadre
of Senior Civil Judgs)..

District Judge 16750-400-19150-450
{Entry level 20500.

District Judge 18750-400-19150-450
(In Selection Grade 21850-500-23850.
Scale 25% of the Cadre

posts and would be

given to those having

not less than five years

of continuous service

in the Cadre).

District Judge 22850-500-24850
(In Supretime Scale
10% of the Cadre posts

and would be given to

those who have put in
not less than three years
of continuous service as
Selection Grade.

District Judge).

Note.— 1. conferment of benefit by way of ACP would not be automatic but
shall be on the appraisal of their work and performance by a com-
mittee of Senior Judges of High Court constituted for the purpose.

2. In case where an officer in the cadre of Civil Judge or Senior Civil
Judge (Senior Division) who has been provided the ACP, refuses func-
tionai promotion to the higher cadre in his turn of seniority and merit,
he shall be reverted to the original pay scate.

3. Selection Grade and supertime scale shall be given to District Judges,
on the basis of merit-cum-seniority.

By order and in the name of the Governor of Madhya Pradesh,

Addl. Secy.
o
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5 CORRIGENDUM
= NO. 3(A) 19/2003-21-B Corrigendum..... In the Madhya Pradesh Judicial Service Revision of Pay Rules, 2003
8 published in the Madhya Pradesh Gazette (extra-ordinary) dated the 25th February, 2004, in the table given below,
5  for the words, figures and brackets mentioned in column (1), occurring in pages and lines in column (2) of the table,
)Z> the words, figure and brackets and entries relating thereto given in column (3) of the said table shall be read,
~  namely :-
> TABLE
B Words, figures and brackets Pages and lines of Gazette in Cerrect words, figures and brackets to be read
~ incorrectly printed which these words, figures
8 and brackets occurs
g
' 1 , ] 3
. (1) ) B 3)
:5 Page Line
:l 6. District Judge 4800-150-5700 110(12) 4 and5 6. District Judge 4800-150-5700 4. District Judge 18750-400-19150-
< (Selection Grade) (Selection Grade) (in Selection Grade  450-21850-500-
Scale 25% of the 23850
Cadre posts and
would be given to
those having not
less than five years
of continous
service in the cadre)
7. District Judge 5900-200-6700 110 (12) 61to 13 7. District Judge 5900-200-6700 5. District Judge 22850-500-24850
(Super time scale) (Super time Scale) (In Supre time
4. District Judge Scale 10% of
(In Selection Grade the cadre posts
Scale 25% of the and would be
Cadre posts and given to those
would be given to who have put
those having not in not less than
less than five years three years of
of continuous continuous
Service in the Cadre) Service as

Selection Grade
District Judge)

Sy
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8. District Judge 7300-100-7600
(Above Super
time Scale)

110 (12)

5. District Judge 22850-500-24850

(In Super time
Scale 10% of the
Cadre posts and
would be given to
those who have
put in not less than
three years of
Continuous service
as Selection Grade
District Judge)

T 3 (T) 19/2003- FFRIF- T (TF) g o

14to 22 8 District Judge
(Above Super
time Scale)

7300-100-7600

By Order and in the name of the Governor of Madhya Pradesh.

Additional Secretary,

Government of Madhya Pradesh, Law & Legislative Affairs Department

......................... “HEAYERT TSI (SFETIR), i 25
AL T 2004 H THRIRTA TR T FATEET AT et gAeon frm, 2003 # A ol awolt F Siew (1) & afvfa 39 3181 & T W)

i foF I RO o FiH (2) F afofa gt qur il § o €, I9a TR & hied (3) hi acdsg gfafea § 33 w3 37 0@ A -
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1st July, 1996 110 (10) 24 1st January, 1996
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