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ACT/ TOPIC

NOTE
NO.

PAGE
NO.

Section. 12(1) (e)
and (f)

Section 12 (1)(0)

- Proof of ownership in eviction matter —
Degree of proof required to establish
ownership — Law explained

- Suit filed on different grounds including
ground contemplated u/s 12 (1) (o) of
Accommodation Control Act — Whether
separate court fees payable for ground
u/s 12 (1) (o) ? Held No — Law explained

ADVERSE POSSESSION

- Adverse possession, plea as to — Adverse
possession being a question of fact has
to be specifically pleaded and proved —
Law explained

ARBITRATION ACT, 1940

Section 13

CIVIL PRACTICE

- Arbitration award — Whether reasons are
required to be given in award — Unless
contract so requires, reasons not required
to be given = Law explained

- Defect in signing memorandum of appeal or
pleadings or omission to file Vakalatnama
in appeal, effect of — Law explained

- Maintainability of suit — Whether
maintainability to be examined on basis of
law on the date of filing of the suit or when
the suit comes for trial or disposal
- Law explained

CIVIL PROCEDURE CODE, 1908

Section 9

Sections 9
and 20

Section 11

Section 11

- Jurisdiction of Civil Court — Principle
relating to exclusion of jurisdiction — .
Law stated in Dhulabhai’s case reiterated

- Whether parties can confer jurisdiction by
agreement when the Court does not
possess. such jurisdiction — Held, No —

No interim relief can be granted unless
Court has jurisdiction — Law explained.

- Res judicata, principle of — Whether principle
applicable regarding two stages in same
litigation — Held, Yes

- Res judicata — Whether disposal of suit on
account of non-furnishing of better particulars
amounts to a decree and operates as res
judicata — Held, Yes — Law explained
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ACT/ TOPIC NOTE PAGE
NO. NO.
Sections 55 - Execution proceedings in land acquisition
and 9 case — Whether warrant of arrest can be
issued — Held, No ' 101 119
Section 96 (2) - Whether time spent in proceedings under
and 0.9 R. 13 0.9 R.13 can constitute sufficient cause :
for condoning delay in appeal? Held, No. 105 127
Section 100 - Second appeal — Non-formulation of
substantial question of law, effect of 69 81
0.1 R.10 & - Whether an application for substitution by
0.22 R.10 subsequent transferee can be rejected
outrightly? — Held, No — Law explained 96 114
0.23R.3 - Determination of suit on the basis of
compromise between parties — Duty of
the Court — Law explained 130 155
CONSTITUTION OF INDIA
Articles 32 - Ambit and scope of writ jurisdiction under
and 226 Articles 32 and 226 regarding grant of
compensation for violation of fundamental
rights — Law explained 68 80
Article 136 - Case of appellant and non-appellant
convict standing on the same footing
— Apex Court under Article 136 can set
aside conviction of non-appellant as well 64 77
CONSUMER PROTECTION ACT, 1986
Sections 2 (1) - Cheques issued by UTI through Postal
(g) and 14 Department not reaching the sendee
because intercepted and fraudulently
encashed — UTI pleading lack of negligence
and lack of deficiency in service — Whether
plea tenable? Held, No 104 125
COURT FEES ACT, 1870
Section 7 (xi) - Suit filed on different grounds including
ground contemplated u/s 12 (1)(o) of
Accommodation Control Act — Whether
separate court fees payable for ground
u/s 12 (1) (o) ? Held No — Law explained 120 143
CRIMINAL PROCEDURE CODE, 1973
Section 215 - Defective charge, effect of — Unless the
defect is fundamental and has caused
prejudice, it cannot be quashed —
Law explained 102 (i) 120
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NO.

NO.

Section 259
Sections 303

© & 304

Section 319

Section 427

Section 438

CRIMINAL TRIAL

Whether summary trial contemplated u/s
143 N.I. Act can be converted into warrant
trial u/s 259 Cr.P.C.? Held, No

Whether an accused availing legal aid
u/s 304 can engage counsel at his own?
Held, Yes — Law explained '

Section 319, applicability and scope of —
Power to summon an accused being an
extraordinary power, be used very sparingly
and for compelling reasons — Law explained

Sentence — Principles governing concurrent
running of sentence u/s 427 — Law explained

Anticipatory bail, grant of — Bailable
warrant issued upon filing of complaint/
chargesheet — Whether application for
anticipatory bail maintainable? Held, Yes

Appreciation of evidence — Relative witness

— Evidence not to be discarded merely
because he is a relative witness or the sole
witness — Non-production of an independent
witness named in FIR, effect of — Law explained

Appreciation of evidence — Medical
evidence — Successive injuries inflicted in
quick succession, proof of — Generalised
statement regarding injuries sufficient

Appreciation of evidence — Child witness —
Evidence of child witness not to be rejected
merely because he is child — Law explained

Appreciation of evidence — Failure to examine
all the witnesses named in FIR, effect of — Court
should examine the evidence available on
record — Non-examination of 1.O. — Court should
see whether it has prejudiced the accused

Appreciation of evidence, non-examination
of eye witnesses named in FIR, effect of —
Mere non-examination of other witness not
to adversely effect prosecution case

Appreciation of evidence — Non-examination
of independent witness, effect of — If evidence

of alleged eye-witnesses is doubtful on the
point of their presence at the time of incident,
unexplained omission to examine independent
witness may have significance — Law explained
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- Chemical analysis of seized contraband
— Appropriate quantity to be sent for such
examination — Law explained 119 142

- Examination of witness — A witness not to
be recalled and re-examined even though
he has given an inconsistent statement
subsequently — Law explained 83 100

ENVIRONMENTAL LAWS

- Principle of polluter-pays/sustainable
development, applicability of in cases of
environment — Law explained 80 96

- Public trust doctrine — State as a trustee
of all natural resources is under legal duty

to protect them — Doctrine explained 125 149
EVIDENCE ACT, 1872
Section 27 - Confession or retracted confession, use of —

Approach of the Court considering confession

or retracted confession — Use of retracted

confession against co-accused — Law explained 102 (i) 120
Section 27 - Discovery and recovery u/s 27 — Presence of

accused at the time of recovery not a sine

qua non — Joint disclosures — Admissibility

and value of — Law explained 102 (iv) 120
Sections 40 to 44 - Relevancy of judgment passed in respect of

one accused in a trial against another accused

of the same incident — Law explained 131 156
Sections 65 & 74 - Public document v. private document — Whether

a registered sale deed is a ‘public document’?

Held, No — Evidentiary value of certified copy

of a sale deed — Law explained 109 132
Section 106 - Section 106, scope and applicability of — Facts

specially within the knowledge of the accused

— When burden lies on accused to prove such

facts — Law explained. 92 108
FOREST ACT, 1927
Sections 52 - Confiscation of seized vehicle etc. — Whether
and 68 confiscating authority under obligation to
release the seized vehicle on payment of its
estimated value? Held,.No 79 94
GUARDIANS AND WARDS ACT, 1890
Section 17 - Custody of minor child — Principles governing
grant of custody — Welfare of minor paramount
consideration — Law explained 112 135
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HINDU LAW

Whether transfer of movable/immovable
property through settlement deed is a legal
and valid mode of transfer of property?
Held, Yes - Distinction between settlement
deed and will - Law explained

HINDU MINORITY AND GUARDIANSHIP ACT, 1956

Sections 6 & 13

HIRE PURCHASE

Custody of minor child — Principles
governing grant of custody — Welfare of
minor paramount consideration —

Law explained

- Whether acquisition of financed vehicle

by financer in terms of hire purchase
agreement amounts to an offence u/s
379 IPC — Held, No

INDIAN PENAL CODE, 1860 -

Section 34

Sections 34
and 149

Section 120-B

Sections 304-B
and 120

Section 324

Sections 354,
451, 452

Common intention — Whether overt act
necessary for bringing the case within
Section 34?7 Held, No — Legislative history
of Section 34 explained

Charge framed with the aid of Section 149
not established - No charge framed with the
aid of Section 34 — Whether conviction with
the aid of Section 34 proper? Held, yes

— Further held even solitary accused can
be convicted with the aid of Section 34

Criminal conspiracy — Connotation and
proof of

Dowry death — Lack of specific evidence
to show complicity of mother-in-law or
father-in-law — Mere physical presence in
the house not sufficient to establish penal
liability or to give rise to inference of
criminal conspiracy

Expression ‘any instrument, which used
as a weapon of offence, is likely to cause
death’, meaning and connotation of

House trespass for committing offence u/s
354 is covered by Section 451 and not by
Section 452 — Law explained
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NO. NO.
Sections 415, - Cheating, offence of u/s 420 — Complainant
418 and 420 must show existence of fraudulent and
dishonest intention at the time of commission
of offence — Law explained. 75 89
Section 498-A - Cruelty against married woman — Territorial
jurisdiction of the Court — Alleged acts of
harassment committed at Asansol — Whether
Court at Indore has territorial jurisdiction —
Held, No 115 138
LAND ACQUISITION ACT, 1894
Sections 18 - Whether reference can be heard without
and 20 noticing the applicant - Held, No 87 104
LAND REVENUE CODE, 1959 (M.P.)
Section 57 (2) - Suit for declaration and possession of
agricultural land — Whether Civil Court has
jurisdiction — Suit can directly be filed
before Civil Court 72 87
- LEGAL MAXIMS
- Maxims Actus curiae neminem gravabit and
lex non cogit ad impossibilia, meaning and
connotation of 103 125
LIMITATION ACT, 1963
Article 136 - Decree in partition suit, commencement of
— Limitation for execution of — Limitation
cannot be made dependent upon engrossment
of decree on stamp paper — Limitation starts
from the date of decree — Law explained - 85 102
MADHYASTHAM ADHIKARAN ADHINIYAM, 1983 (M.P.)
Sections 2 (i) - Bar of jurisdiction of Civil Court u/s 20
and 20 regarding dispute concerning ‘works
contract’ — ‘Works contract’, meaning
of — Law explained 66 78
M.P. CIVIL SERVICES (PENSION) RULES, 1976
R.9 (1) and (2)(a) - Continuation of departmental proceedings
against employee after retirement —
Whether the disciplinary authority can pass
order for recovery of pecuniary loss? Held,
No — Power to pass such order vests only
with the Governor 124 148
JOTIJOURNAL - APRIL 2006 Vil



ACT/ TOPIC NOTE PAGE
NO. NO.

MOTOR VEHICLES ACT, 1988

Section 147 - Liability of insurer for compensation in
respect of gratuitous passenger carried
in goods vehicle — Held insurer not liable
— Law explained 97 116

Section 166 - Limitation — Accident taking place before
amendment of 1994 — Whether limitation
clause applicable — Held, No — Further
held, there is no limitation for filing claim
after amendment of Section 166 118 142

NEGOTIABLE INSTRUMENTS ACT, 1881

Section 143 - Whether summary trial contemplated u/s
143 N.I. Act be converted into warrant
trial u/s 259 Cr.P.C.? Held, No 13 137

REGISTRATION ACT, 1908

Section 51 - Public document v. private document —
Whether a registered sale deed is a ‘public
document’? Held, No — Law explained 109 132

RENT CONTROL AND EVICTION

- Notice — Whether notice terminating

tenancy required in cases governed by

rent laws? Held, No — Law explained 67 o
- Whether co-owners can seek partition of

"the tenanted premises — Held, Yes —

Whether co-owners after partition can seek

eviction — Held, Yes — Law explained 128 154
SALE OF GOODS ACT, 1930
Section 11 - Time, when essence of the contract — A

party to contract cannot unilaterally fix
outer limit of time for completion of contract
— Law explained 89 105

SENTENCING :
- Sentencing — Undue sympathy to impose
inadequate sentence more harmful to
justice delivery system — Determination of
just and appropriate punishment, factors to
be considered — Law explained 78 93

SERVICE LAW

- Continuation of departmental proceedings
against employee after retirement —Whether
the disciplinary authority can pass order for
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NOTE PAGE
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recovery of pecuniary loss? Held, No — Power
to pass such order vests only with the Governor

- Date of birth, correction of in service records
— Correction cannot be allowed just a few
years before retirement — Law explained

- Punishment — Scope of interference with
quantum of punishment — Jurisdiction of
Court to interfere — Law explained

- Transfer — Judicial review of order of transfer,
ambit and scope of — Law explained

SPECIFIC RELIEF ACT, 1963

Section 19 (b) - Bonafide purchaser for value without notice
— Nature and scope of protection available
u/s 19 (b) — Law explained

Section 34 - Suit for declaration and possession of
agricultural land — Whether Civil Court has
jurisdiction — Held, suit can directly be filed
before Civil Court

STAMP ACT, 1899

Sections 2 (5) - ‘Bond’ and ‘promissory note’, difference
and 2 (22) between — Law explained

TRANSFER OF PROPERTY ACT, 1882

Section 52 - Whether an application for substitution by
subsequent transferee can be rejected
outrightly? — Held, No — Transferee’s
application should ordinarily be allowed —
Law explained

Section 53 A - Whether a transferee in possession of land
in part-performance can seek injunction
without seeking specific performance of
agreement? — Law explained

TRANSPLANTATION OF HUMAN ORGANS ACT, 1994

Section 9 - Authorisation Committee, jurisdiction and
function of — Committee of the State to
which the donor and donee belong has
jurisdiction to decide the matter —

Law explained

WORDS AND PHRASES

- Expression ‘cause of action’, meaning and
connotation of

- Word “Hindu”, meaning and connotation of
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PART-III

(CIRCULARS/NOTIFICATIONS)

1, High Court’s order dated 7/8-02-2006 designating officers
for the purpose of Right to Information Act, 2005 9

2. Notification of High Court of Madhya Pradesh, dated 10th March,
2006 regarding amendments in the Rules and Orders (criminal) 10

3 A YR DY Wfedl 9T d1 ART—al H WeNe &g 9 Y. A
faca faurT &1 s & 22 fAgmR, 2005 11

4. Notification dated 13.10.2005 of Government of Madhya Pradesh
regarding remitting of court fees payable in the cases filed by the
State Government before a Court of competent Jurisdiction. 12

5. Notification dated 09.09.2005 issued by Ministry of Law and
Justice (Legislative Department) regarding enforcement of
Hindu Succession (Amendment) Act, 2005 12

PART-IV

(IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS)
The Indian Stamp ( Madhya Pradesh Amendment) Act, 2005
2. The Criminal Law (Amendment) Act, 2005 6
@

CORRIGENDUM

Please insert “G. Srinivas Goud v. State of A.P.” in
Note No. 30 (JOTI February, 2006 in Part II at page 30) in
last line ~f head note after ‘Held, No’ and before ‘Judgment
dated’.

We are thankful to the Publishers of SCC, MPLJ, MPUT,
MPWN, MPJR, & Vidhi Bhaswar for using some of their
material in this Journal.

- Editor
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FROM THE PEN OF THE EDITOR

VED PRAKASH
Director, JOTRI

With this issue, | again have the opportunity to share my view with the
esteemed readers of the Journal. The advent of 21st century has been with a
revolution in the filed of information and communication technology. Free flow
of information, no doubt, has always been considered a sine qua non for exist-
ence of a healthy democratic system, however what we find today is the over-
flow of information which has gripped the individuals and institutions alike, Ju-
diciary not being an exception.

One of the basic principles of criminal jurisprudence, which we find as a
Constitutional guarantee embodied in Article 20, is that no person can be tried
twice for the same cause. However, at least in sensational cases, trial by media
followed by a judicial trial has become the order of the day. In past few years we
have seen how in sensitive cases, media trial was conducted without consider-
ing its implications. The question arises whether all this can be justified in the
name of freedom of expression or common men’s right to information? Whether
it is not a blatant interference with the right of an accused to free, fair and
unbiased trial? Whether media reports are not having potentiality of influencing
the psyche of a Judge dealing with the case? ‘

Not long back, the Apex Court, while dealing with a bail petition, took strong
exception to this phenomenon of media trial when it came across with an article
entitled “Doomed by Dowry” published in a Kolkata based magazine. This arti-
cle was based on an interview with the family of the deceased. The Court noted
with resentment that the article was one sided version of the case which may
be used in the trial and this is bound to interfere with the administration of
justice. The Apex Court characterized it as a trial by the media and deprecated
this practice. The publisher, editor and journalist, who were responsible for pub-
lishing the said article, were cautioned. The Apex Court declared that other
concerned in journalism would take note of this displeasure of interfering with
the administration of justice.

In Bofor’s pay off case, the Delhi High Court very aptly commented in this
respect that fairness of trial is of paramount importance as without such a pro-
tection, there would be trial by media which no civilized society can and would
tolerate. There is nothing more important for Courts of Justice than to preserve
their proceedings from being misrepresented to prejudice the minds of the public
against persons concerned before a case is finally heard.

Indeed, it is ripe time to ensure that the malaise of media trial is not al-
lowed to grow and spread its tentacles over judicial process in a manner so as
to weaken it by overshadowing the real trial.

In Part - | of the current issue, apart from the regular features, which have
been started from the issue of February, 2006, we are putting an illuminating
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article touching the applicability of CPC Amendment Acts, 1999 & 2002 in _the
light of decision rendered by the Apex Court in Salem Advocate Bar Association,
Tamil Nadu v. Union of India, (2005) 6 SCC 344. Various latest pronouncements
of the Apex Court and of our own High Court find place in Judicial Pronounce-
ments Section, i.e. Part Il of the Journal. The pronouncement in Unit Trust of
India v. Ravinder Kumar Shukla and others, 2006 (1) MPLJ 20 (SC) (Note No.
104) to the effect that negligence on the part of the Postal Department in deliv-
ery of the postal envelope containing cheque shall be treated as negligence of
the agent of the sender, gives a new dimension to the developing consumer
jurisprudence. Again the increasing tendency to seek recall of a witness on the
ground of a subsequent statement will definitely get discouraged because of
the pronouncement of the Apex Court in Mishrilal and others v. State of M.P.
and.others, (2005) 10 SCC 701. (Note No. 83) to the effect that a witness can be
contradicted under law only by his previous statement and not the subsequent
statement. A pronouncement of our own High Court in Rekha and others v. Smt.
Ratnashree, 2006 (1) MPLJ 103 (Note No. 109) explains in lucid manner the legal
position as to whether a copy of a registered sale deed should be treated as a
copy of a public document or a private document.

The law is required to keep pace with the changes in the society otherwise
it may find itself inadequate in resolving the problems of the society. The Crimi-
nal Law (Amendment) Act, 2005 (included in Part - IV), which aims at introduc-
ing the concept of plea-bargaining in the criminal justice system of our country,
indeed is a welcome step in this direction. It may go a long way in resolving
criminal matters expeditiously and to the satisfaction of both the parties. Some
other provisions, which aim at curbing the tendency of hostility among witnesses,
are also noticeable and may help in strengthening the criminal justice system.

The institutional activities do continue as per our training calender. In past
couple of months, apart from regular refresher courses, we have organized
three important workshops - first one relating to ‘Offences arising under Section
138 of the Negotiable Instruments Act’ (on 14th March, 2006).for judicial officers
dealing with these cases; second one relating to “The Prevention of Corruption
Act, 1988’ (on 3rd & 4th April, 2006) for Special Judges dealing with cases aris-
ing under the Act and the third one on ‘The Scheduled Castes and Scheduled
Tribes (Prevention of Atrocities) Act, 1989’ (on 12th & 13th April, 2006) for Spe-
cial Judges dealing with cases under the Act. Hon’ble the Chiéf Justice, while
addressing the participants in second and third workshop clearly impressed
about the need to expedite the disposal of the cases without compromising with
the quality of justice. This message has to be taken seriously by the judicial
officers of the State and all our efforts should be made to see that it is put into
action. Let the justice triumph.

°
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PART - I

APPLICABILITY OF C.P.C. AMENDMENT ACTS, 1999 & 2002
IN THE LIGHT OF SALEM ADVOCATES BAR ASSOCIATION
JUDGMENT (IIND) BY THE APEX COURT

Justice S.S.Jha,
Judge, High Court of M.P.

Code of Civil Procedure (hereinafter, referred to as the “Code”) has been
amended with an intention to decide the cases expeditiously keeping in mind
the right of citizens for speedy justice provided under Article 21 of the Constitu-
tion of India. Amendments in the Code have been challenged before the Apex
Court in the case of Salem Advocates Bar Association, Tamil Nadu v. Union of
India, (2005) 6 SCC 344. Enlightening directions have been given by the Apex
Court keeping in mind the intention of legislature to provide speedy justice to
the litigants and improvement in the justice delivery system. While considering
the constitutional validity of the amendments, the Apex Court has considered
each amendment and it was in the first judgment of Salem Bar Association, the
Apex Court directed modality is required to be formulated for the amendment in
Section 89 of the Code and other provisions which have been introduced by
way of amendment may be operated. Chairman of the Law Commission,
Mr. Justice M. Jagannath Rao was appointed as a Member. He has submitted
his report. Report was submitted in three parts. First it considered the insertion
of Section 26 sub-section (2) and Rule 15 (4) after Order VI Rule 15 C.P.C.
Before insertion of the said provision, there was no requirement of filing an
affidavit with the pleadings. The provision now requires that the plaint to be
accompanied by an affidavit as provided under Section 26 (2) of the Code and
the person verifying the pleading is required to furnish an affidavit in support of
the pleading. The reason for filing the affidavit is with an intention to fixing addi-
tional responsibility on the deponent as to the truth of the facts stated in the
pleadings. Necessary consequence of this amendment will be that the applica-
tion for amendment will also require to be supported by an affidavit and plead-
ings and verification are required to be supported by an affidavit. However, as
and when pleadings are amended, fresh affidavit is required to be filed by the
party in support of the pleadings sought to be brought by way of amendment.

Order XVIlI Rule-4 C.P.C. is also inserted by way of amendment where
evidence can be led by producing an affidavit of the party in the examination-in-
chief and cross-examination before the commissioner. It is clarified that there is
no question of allowing inadmissible documents in evidence, merely on the
ground that the said documents are being inserted in the evidence by way of
examination-in-chief. In the light of Order XVIII Rule 4 (1) proviso there is no
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question of inadmissible evidence being read into evidence merely on account
of such documents were exhibited in affidavit filed by way of examination-in-
chief. If the Court feels may permit examination-in-chief to be recorded in the
court and after examining all aspects and application of mind pass orders. Court
shall exercise judicial discretion as to whether to record the evidence in court or
to appoint commissioner for cross examination of witnesses under Order XVII
Rule 4 (2) C.P.C.

Order XVIII Rule 19 C.P.C. is inserted by amendment Act of 1999. It em-
powers the Court to direct the statement of witnesses to be recorded on com-
mission under Rule 4-A of Order XXVI. The provision contains a non-obstante
clause and it overrides Order XVIII Rule 5 C.P.C. which provides the Court to
record evidence in all appealable cases. The Apex Court has, therefore, held
that the Court is competent to appoint a commissioner for recording evidence.
Importance has been given to the words occurring in Rule 19 of Order XVIII
“notwithstanding anything contained in these rules”. Therefore, in the light of
non-obstante clause, the provision of Rule 19 will override the other provisions
of the Code in the matter of recording evidence.

Now the question is how to declare a witness hostile if evidence is re-
corded before Commissioner.

Order XVIIl Rule 4 (8) provides that the provisions of Rules 16, 16-A, 17
and 18 of Order XXVI insofar they are applicable shall apply to the issue, ex-
ecution and return of such commission thereunder. Discretion to declare a wit-
ness hostile has not been conferred on the commissioner. Under Section 154 of
the Evidence Act, it is the Court which has to grant permission, in its discretion,
to a person to call witness to put any question to that witness which might be put
in the cross examination by adverse party and the power is not conferred upon
the commissioner. It is held in this case that in such circumstances, party con-
cerned shall have to obtain permission under Section 154 of the Evidence Act
from the Court and only after grant of such permission, commissioner will allow
a party to cross-examine his own witness. In the circumstances and facts of
each case, the court may grant permission or even consider to withdraw the
commission system and itself record remaining evidence or if the court finds
that permission was sought to delay the progress of the suit or harass the oppo-
site party, it may impose heavy costs. As a caution, it is directed that rules be
framed for protection of original documents so as to ensure safe and proper
custody of the documents when they are before the commissioner. It is the duty
and obligation of the commissioner to keep the documents in safe custody and
not to give access of the record to one party in the absence of opposite party or
his counsel. Commissioner can be required to re-deposit the documents with
the records in case long adjournments are granted and for taking back the
documents before the adjourned date.
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Order XVIII Rule 17-A provides for leading additional evidence. Said rem-
edy was also earlier for permitting a party to lead additional evidence after
satisfying the Court that after exercising due diligence evidence was not within
his knowledge or could not be produced at the time when the party was leading
evidence. The court, if satisfied, may permit leading of such evidence at later
stage on such terms as may be just and proper.

Order VIII Rule 1 C.P.C. is amended by Act of 1999 which requires that the
defendant shall within thirty days from the date of service of summons on him
present a written statement of his defence. Said rigour of the provision has
been reduced by amending Act No. 22 of 2002 whereby the Court is empow-
ered to extend the time for filing written statement after recording sufficient
reasons for a maximum period of 90 days. However, the Court keeping in mind
the legislative intent shall reluctantly grant permission beyond 90 days. But pe-
riod beyond 90 days shall be extended only in exceptional and hard cases and
not in a routine manner. It appears that the rigour of the amendment is to en-
sure speedy trial and to give relief to the litigants as early as possible.

Section 39 (1) C.P.C. empowers the Court which passed a decree on the
application of the decree holder to send it for execution to another court of
competent jurisdiction. Under Section 39 (4) the Court has no power to execute
the decree beyond the local limits of its jurisdiction. Considering the scope of
Order XXI Rule 3 C.P.C. and Order XXI Rule 48 C.P.C. the Apex Court held that
under Order XXI Rule 48 C.P.C. the Court can attach salary of a Government
servant, railway servant or servant of local authority when the judgment debtor
or disbursing officer is or is not within the local limits of the Court jurisdiction.
But it does not dilute the other provisions giving such powers on complying with
the conditions stipulated in those provisions. These provisions such as Order
XX! Rule 3 and Order XXI Rule 48 C.P.C. which provide differently should not be
affected by sub-section 4 of Section 39 of the Code.

Section 64 (2) has been inserted by amending Act of 2002 which has been
renumbered as Section 64 (1) and sub-section (2) is introduced pertaining to
attachment of property. Sub-section (1) prohibits any sale or alienation or part-
ing of the property after its attachment. But sub-section (2) protects the acts if
made in pursuance of any contract for such transfer or delivery entered into
and registered before attachment. The concept of registration is introduced to
prevent false and frivolous cases of contract being set-up with a view to defeat
the attachment. If the contract is registered and there is subsequent attach-
ment, the sale deed executed after attachment will be valid. If the document is
unregistered then subsequent sale after attachment would not be valid and
said sale would not be protected under sub-section (2) of Section 64. By this
judgment doubts in the mind by insertion of sub-section (2) of Section 64 are
clarified.
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As regards power of amendment under Order VI Rule 17 C.P.C. is con-
cerned, party must satisfy the Court that inspite of due diligence party couldn’t
raise the matter before commencement of the trial. Praviso curtails the abso-
lute discretion to allow the amendment to some extent at any stage. However, it
is clarified that if the application is filed after commencement of the trial, party
must see that inspite of due diligence the amendment could not have been
stated earlier. Object of the amendment is to prevent frivolous application filed
to delay the trial and it is held that there is no illegality in the provision.

Rule 9 of Order V permits service of summons by the party or through
courier. Rule 9 (3) of Order V and Rule 9-A of Order V permits summons by
courier or by plaintiff. The Court is required to declare the service of summons
upon the defence under Order V Rule (5) on the contingency mentioned in the
provisions. It is in the nature of deemed service.

Doubt is raised that refusal or acceptance service may lead to serious
malpractices and abuse. It is ensured that it may be kept in mind that the prob-
lem in respect of service of summons has been one of the major causes of
delay in the due progress of the case. It is common knowledge that the defend-
ants have been avoiding to accept summons. There have been serious prob-
lems in process serving agencies in various courts. It is suggested that the High
Court should make appropriate rules and regulations or issue practice direc-
tions to ensure that such provision and services are not abused so as to obtain
incorrect endorsement. High Court can consider making the provision of filing
affidavit setting out the details of the events and time of refusal of Service Guide-
lines which are relevant can be issued by the High Court and High Courts are
expected to frame appropriate rules, orders, regulations or practice directions.

As regards Order XVII, it relates to grant of adjournment. Two amendments
have been made in Order XVII; one that the party shall not be given more than
three times during hearing of the suit and second relates to costs for
adjournments. Awarding of costs is mandatory. Costs is also of two types (i)
costs imposed upon adjournments and (ii) such higher costs as the Colrt deems
fit.

While examining Order XIX Rule 1 (1) and Order XVII Rule 1 (2) C.PC. itis
clear that Order XVII does not forbid grant of adjournment where circumstances
are beyond the control of a party. If the Court is satisfied where the
circumstances are beyond the control of the party, even after adjournment the
Court may grant adjournments. For instance a party may be suddenly
hospitalized on account of some serious ailment or there may be serious accident
or by act of God. These circumstances can be said to be beyond the control of
a party. But further adjournments cannot be granted because of restriction of
three adjournments as provided in the provisions of Order XVII Rule 1 C.P.C.
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other than special reasons narrated thereunder. In some extreme cases it will
be necessary to grant adjournment despite the fact that three adjournments
have already been granted like the cases of earthquake, devastation by tsunami
or the incidents like Bhopal Gas Tragedy. Provision of costs and higher costs
are provided to avoid seeking of adjournment. However, it will depend upon the
facts and circumstances of each case on the basis whereof the court would
decide to grant or refuse adjournment. But it is clarified that grant of any
adjournment first, second or third is not the right of party. If the Court is shown
special and extraordinary circumstances then only adjournment can be granted.
However, it cannot be granted in a routine manner. While considering the prayer
for adjournment, legislative intent restricting grant of adjournment must be kept
in mind.

Permission to examine any party or any witness at any stage was permissible
under Order XVIII Rule 17 (a). But after its deletion the provision has been
inserted under Order XVIII Rule 2 (4) and such permission can be granted by
the Court in its discretion. Said amendment of the year 1999 does not take
away the inherent powers of the Court to call for any witness at any stage either
suo motu or on the prayer of party invoking inherent powers of the Court.

Order XVIII Rule 2 (3-A) to (3-D) have been inserted by the Act of 2002 for
the purpose of written arguments or fixing time limit for oral arguments with
intention to save the time of the Court. Adherence to the requirement of these
rules is likely to help in administering fair and speedy justice.

Order VIl Rule 14 (4) has been considered. This provision was earlier under
Order Xl Rule 2 C.P.C. which has been deleted and brought here. However,
the Apex Court has found that there is a typographical error in the words “plaintiff’s
witnesses” and it should be read as “defendant’s witnesses”, considering the
specific provisions under Order VIII Rule 1-A (4) which applies to the defendant.
Order VII relates to production of documents by plaintiffs whereas Order VIiI
relates to production of documents by the defendant. Therefore the words
“defendant’s witnesses” is typed by mistake which should have been read as
“plaintiff’'s witnesses” under Order VII Rule 4 C.P.C.

Section 35-B of the Code was amended vide Amendment Act, 1976 and
Section 95 of the Code is amended by the Act, 1999 which came into force
w.e.f.01.07.2002. Section 35 relates to costs of the litigation. Section 35-A relates
to compensatory costs when false or vexatious claim or defence by the party to
the suit whereas Section 35-B provides for cost for causing delay. Section 95
permits awarding of compensation in any suit in which an arrest or attachment
has been effected or an order of temporary injunction is passed under Section
94 of the Code if it appears to the Court that such arrest, attachment or injunction
was applied for insufficient grounds or the suit of the plaintiff fails and it appears
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to the Court that there was no reasonable or probable ground for instituting the
suit on the application of the defendant to the Court, the Court may on such
application award costs to the plaintiff by its order such amount not exceeding
fifty thousand rupees, as it deems a reasonable compensation.

The Apex Court has emphasized upon the notice under Section 80 C.P.C.
Two months sufficient time is given to the Government to send suitable reply.
The object of issuing notice is to curtail litigation and curtail the area of litigation
and controversy. Similar provision also exists in various legislations. Object
underlying Section 80 of the Code and similar provisions is that the Government,
government departments or statutory authorities are defendants in a large
number of suits pending in various courts in the country. If reply is not filed by
them or vague or evasive reply is filed, the purpose of Section 80 is defeated
and it give rise to unavoidable litigation and also result in heavy expenses and
costs to the exchequer. Prior reply can result in reduction of litigation between
the State and citizens. In case proper reply is sent either the claim in the notice
may be admitted or the area of controversy curtailed or the citizens may be
satisfied on knowing the stand of the State. There is no accountability in the
Government, Central or State of the statutory authorities in violating the spirit
and object of Section 80. These provisions cast an implied duty on all
Governments and States and statutory authorities concerned to send appropriate
reply to such notices and direction is given to all Governments, Central or State
or other authority concerned, whenever any statute requires service of notice
as a condition precedent for filing of suit or other proceedings against it, to
nominate within a period of three months, an officer who shall be made
responsible to ensure that replies to notices under Section 80 or similar provisions
are sent within the period stipulated in a particular legislation. Reply shall be
sent after due application of mind. In case despite such nomination, if the court
finds that either the notice has not been replied to or the reply is evasive and
vague and has been sent. without proper application of mind, the court shall
ordinarily award heavy costs against the Government and direct it to take
appropriate action against the officer concerned including recovery of costs
from him.

Section 115 of the Code curtails power of revision in case where the suit is
pending and the decision or the interlocutory order is not likely to dispose of the
suit. However, if some material irregularity or some omission is committed, the
High Court is empowered to exercise the powers of superintendence under
Article 227 of the Constitution of India and the constitutional jurisdiction of the
Court cannot be withdrawn and is available to be exercised subject to rule of
self discipline and practice which are well settled.

The amendment in Section 148 of the Code affects the power of the court
to enlarge time that may have been fixed or granted by the Court for the doing
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of any act prescribed or allowed by the Code. But the period shall not exceed
30 days in total, whereas before amendment there was no restriction of time.
Whether the court has inherent power to extend the time beyond 30 days is a
question. The Court has inherent powers to extend the time under Section 151
of the Code and the extension can be permitted if the act could not be performed
within thirty days for the reasons beyond the control of the authority. However,
the cases where the limitation is prescribed under the provisions of Limitation
Act, then period of limitation cannot be extended under Sections 148 or 151
C.PC.

The provisions of Order IX Rule 5 are directory. Provision under Order XI
Rule 15 C.P.C. relates to inspection of documents “at or before the settlement
of issues” instead of “at any time” and is directory and it will not mean that
inspection cannot be allowed after settlement of the issues.

Question of alternative dispute redressal is covered by Section 89 of the
Code and Order X Rule 1-A, 1-B, and 1-C, Section 89 provides that where it
appears to the court that there exists element of a settlement which may be
acceptable to the parties, the court shall formulate the terms of settlement and
give them to the parties, for their observations and after receiving the
observations of the parties, the court may reformulate the terms of a possible
settlement and refer the same for arbitration, or conciliation or judicial settlement
including settlement through Lok Adalat or meditation.

Alternative Dispute Resolution (ADR) Rules when enforced shall avoid
delay. It is considered that in a democratic society, delay in trial is not a healthy
practice. In a democracy, citizens have right of speedy trial under Article 21 of
the Constitution. To achieve this goal and to avoid unnecessary litigation, Section
89 has been inserted in the Code, whereby the Legislature has brought a
mechanism by which instead of involving in serious dispute in a litigation, litigants
can be permitted to settle the dispute amicably and avoid wastage of time in the
litigation. Order X Rule 1-A of the Code provides that after recording the
admissions and denials, the Court shall direct the parties to the suit to opt either
mode of the settlement outside the Court as specified in sub-section (1) of
section 89 and on option of the parties, the Court shall fix the date of appearance
before such forum or authority as may be opted by the parties. Rule 1-B
empowers the Courts to direct the parties to appear before such forum or
authority for conciliation of the suit and the appearance before the Court
consequent to the failure of efforts of conciliation is provided under Rule 1-C.

Endeavour of the Legislature is to avoid wastage of time of litigants, an
alternate dispute redressal mechanism has been provided and three modes
have been given for settlement. High Courts have been directed to frame Rules
and Procedures for alternate dispute resolution and mediation and Draft Rules
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have been proposed in paragraph 65 of the Judgment. High Courts of all the
States have been directed to frame the Rules by 31st March. Similarly for appeals,
guidelines have been issued for model case flow management in para 68 of the
judgment.

Thus, on going through the judgment of Salem Advocate Bar Association v.
Union of India (supra), it is clear that the Apex Court has considered and taken
all the measures to ensure expeditious decisions of appeals and petitions in the
High Court as well as to ensure that the citizens get speedy trial and the judgment
at the earliest stage. It has been ensured that the citizens are not required to
waste their time in litigation or running around the Courts and disputes are
settled as early as possible and also to avoid consequential action on account
of disappointment amongst citizens due to delay in trial.

It is expected that after the rules are framed as per the suggestions in the
model rules, the Courts will endeavour to fix a time frame for settlement of civil
and criminal cases. In the proposed rules for the High Court and Subordinate
Courts, it is suggested that whenever notice is issued in a suit, the notice should
indicate that the Court prescribes a maximum of thirty days for filing of written
statement, which for special reasons may be extended to ninety days, and
therefore, the defendants may prepare the written statement expeditiously and
the matter will be listed for that purpose on the expiry of eight weeks from the
date of issue of notice. After the written statement is filed, the replication (if any,
proposed and permitted) should be filed within six weeks of receipt of the written
statement. If there are more than one defendants, each one of the defendants
should comply with this requirement within the time-limit. After the service of
summons/notice and completion of pleadings, endeavor should be made for
referring the dispute to alternate dispute resolution considering the facts of each
case and steps should be taken for speedy trial and for quick decision of the
case. Similar provisions have been made for appeals filed before district courts
as well as High Court. As per guidelines, any party wishing to file appeal shall
supply copy of memo of appeal to the counsel for the opposite side, so that, if
the counsel for the opposite side wishes to oppose the appeal, he may appear
in the Court and oppose the appeal or application for stay. This will avoid delay
in service of notice. The intention of the legislative amendment is clarified by
the Apex Court by the said judgment. Model Rules framed therein clearly lay
down that cases must be decided as early as possible and litigants must get
speedy justice and the litigants enjoy the right of speedy trial given under Article
21 of the Constitution of India. ‘

[
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EXAMINATION OF WITNESSES AND WITNESS
PROTECTION - PART II*
VED PRAKASH
Director, JOTRI

EXAMINATION-IN-CHIEF AND RE-EXAMINATION:

The overall scope of examination-in-chief is well outlined by Sections 138,
142, 154 of the Indian Evidence Act, 1872 (for short ‘the Act’ ). Section 138 in
terms provides that examination-in-chief must relate to relevant facts. Section
142 makes it clear that leading questions must not be asked in examination-in-
chief if objected by the adverse party except with the permission of the Court.
Section 142 simultaneously mandates that Court shall permit leading questions
being put in examination-in-chief in respect of matters which are introductory,
undisputed or which have been sufficiently proved.

The ordinary rule that leading questions must not on material points be
put by a party to his own witness, has its basis in the circumstance that as the
party chooses what witness he will call, a witness is very often anxious to assist
the party on whose behalf he is called. The rule is to guard against the bias of
the witness in favour of the side in support of which his evidence is sought.

Explaining about the applicability of Section 142 the Apex Court has ob-
served in Varkey Joseph v. State of Kerala, AIR 1993 SC 1892 that leading ques-
tions may be used to prepare a witness to give the answers to the questions
about to be put to him or to lead him to the main evidence or fact-in-dispute.
However, the questions shall not be put to enable the witness to give evidence
which the prosecutor wishes to elicit from the witness nor the prosecutor can be
allowed to put into the witness’s mouth the words which he hoped that the wit-
ness will utter nor in any other way suggest to him the answer which it is desired
that the witness would give. Rather the witness should be left to tell the
unvarnished tale on his own account. The Court further observed that leading
a witness through questions regarding material part of the prosecution case is
illegal and violate of the right to fair trial enshrined under Article 21 of the Con-
stitution.

Propriety demands that when a witness is being examined the other wit-
nesses who are to be examined afterwards should not be allowed to remain
present inside the Court, else they may get a number of clues to depose in a
particular manner. In State v. Sohansingh, AIR 1955 MB 78, it has been held that
if a witness is present in Court he should be asked to go out when the evidence
of other witness is being recorded. If this could not be done because his pres-
ence was not noticed, the Court should examine him and record his statement
with a note that he was present in Court when other witnesses were being
examined. If necessary the Court should ask the explanation of the withess on

Note : Part | has been published in JOTI - Feb 2006 at page 50.
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this point. But there is in law no justification for cancellation of his evidence. The
Court should also consider when the whole prosecution evidence is recorded
what value should be attached to the testimony of this witness because he hap-
pened to be present in Court when the other witnesses were being examined.
But the weight to be attached to the evidence is different from its admissibility.

Section 138 of the Act indicates the scope of re-examination. It provides
that re-examination should either be for explaining matters referred to in cross-
examination or with the permission of the Court regarding any new matter.
Obviously the latter clause will apply where certain important questions could
not be put to a witness in examination-in-chief and the party calling such wit-
ness seeks permission of the Court to put such question.

HOSTILE WITNESS:

Expression “hostile witness,” which is commonly used in relation to exami-
nation of witnesses, has not been used as such anywhere in the Evidence Act.
However, Section 154 of the Act has a direct bearing on this issue. Section 154
says that the Court may, in its discretion, permit the person who calls a witness
to put any questions to him which might be put in cross-examination by the
adverse party. This phraseology, however, does not give any clue about scope
and applicability of Section 154. The provision is basically intended at explora-
tion of truth or at least discrediting the witness who has turned adverse to the
party calling him.

Considering the scope and applicability of Section 154, the Apex Court
observed in Satpaul v. Delhi Administration, AIR 1976 SC 294 that the discretion
conferred by S. 154 on the Court is unqualified and untrammelled, and is apart
from any question of “hostility”. It is to be liberally exercised whenever the Court
from the witness’s demeanour, temper, attitude, bearing or the tenor and ten-
dency of his answers, or from a perusal of his previous inconsistent statement,
or otherwise, thinks that the grant of such permission is expedient to extract the
truth and to do justice. The Apex Court remarked that grant of such permission
does not amount to an adjudication by the Court as to the veracity of the wit-
ness. Therefore, while granting such permission, it is preferable to avoid the
use of expressions, such as “declared hostile”, “declared unfavorable”.

Here the question arises as to at which stage of examination Section 154
will apply? Dealing with this issue and disapproving the plea that a Court can
permit a party calling a witness to put questions u/s 154 of the Evidence Act,
only in the examination-in-chief, the Apex Court observed in Dahyabhai
Chhaganbhai Thakkar v. State of Gujarat, AIR 1964 SC 1563 as under:

“Section 154 does not in terms, or by necessary implication confine
the exercise of the power by the court before the examination-in-
chief is concluded or to any particular stage of the examination of the
witness. It is wide in scope and the discretion is entirely left to the
court to exercise the power when the circumstances demand. To con-
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fine this power to the stage of examination-in-chief is to make it inef-
fective in practice. A clever witness in his examination-in-chief faith-
fully conforms to what he stated earlier to the police or in the commit-
ting court, but in the cross-examination introduces statements in a
subtle way contradicting in effect what he stated in the examination-
in-chief. If his design is obvious, we do not see why the court cannot,
during the course of his cross-examination, (sic-re-examination) per-
mit the person calling him as a witness to put questions to him which
might be put in cross-examination by the adverse party.”

From the aforesaid it is clear that Court can permit a party calling a wit-
ness to put questions in the nature of cross-examination at the stage of re-
examination also. This may be, particularly, in the situation whére witness has
supported the case of the party calling him in examination-in-chief but has ex-
hibited a totally hostile attitude in cross-examination.

CROSS-EXAMINATION & SEARCH OF TRUTH:

Cross-examination is a powerful and valuable weapon for the purpose of
testing the veracity of a witness and the correctness, accuracy and complete-
ness of version or story put forth by him in examination-in-chief. Its effective-
ness basically depends upon the skill of the wielder of this weapon.

Section 138, to which the right of cross-examination is referable, indeed
incorporates one of the principles of natural justice that the evidence may not
be read against a party if the same has not been subjected to cross-examina-
tion by him or at least an opportunity has not been given for cross-examina-
tion. Section 138 impliedly lays down that statement of a witness would be read
as evidence against a party only if it is tested on the anvil of cross-examination
or opportunity was afforded for that purpose.

Pointing out the importance of cross-examination and the extent of dis-
cretion enjoyed by a court to control the same, Lord Wright, J. observed in
Vassiliades v.Vassiliades & another, AIR 1945 PC 3. that cross-examination is
one of thx most important processes for the elucidation of the facts of a case
and all reasonable latitude should be allowed, but the judge has always a dis-
cretion as to how far it may go and how long it may continue. A fair and reason-
able exercise of the discretion by the Judge will not generally be questioned by
an appellate Court.

Sometimes arraying a person as co-defendant is used as a device to dam-
age the case of a real co-defendant. However, as pointed in Hussens Hasanali
Pulavwala v.Sabbirbhai Hasanali, AIR 1981 Guj. 190 a party claiming to cross-
examine a witness must show that it is an ‘adverse party’. Merely because a
party is shown as defendant in the title of the plaint, that party cannot be styied
as an ‘adverse party’ unless it is further shown that it is a contesting party in the
sense that it disputes the plaintiff's claim. (Also See - M/s Ennen Castings (P)
Ltd. v. M.M. Sundaresh and others, AIR 2003 Karnataka 293). But a witness
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summoned by the Court u/s 311 of Cr.P.C. cannot be termed as witness of
either party, therefore, the Court should give the right of cross-examination to
the complainant as well. (See - Jamatraj Kewalji Govani v. The State of
Maharashtra, AIR 1968 SC 178)

The three basic rules regarding cross-examination may be stated as under:

(i) Unless the testimony has been examined on the anvil of
cross-examination, it may not have any real evidential value.

(ii) Cross-examination need not be confined to the facts stated
in examination-in-chief and it can extend to other relevant
facts which are within the knowledge of a witness. (See
Section 138)

(iii) Though examination-in-chief has basically to be confined
to relevant facts but in cross-examination the barrier of rel-
evancy can be crossed and questions though not relevant
as such may be put u/s 146 to test the veracity and shake
the credit of a witness.

Section 155 of the Act is another pillar of the scheme which aims at explo-
ration of truth by impeaching the credit of a witness. Sub-section (3) of Section
155 is noteworthy in this respect which provides that credit of a witness may be
impeached by the adverse party by proof of a former statement inconsistent
with any part of his evidence which is liable to be contradicted. If such a state-
ment is in writing then its use for the purpose of contradiction can be made only
in accordance with the procedure laid down in Section 145 which requires that
the attention of the witness be called to those parts of such statements which
are being used for the purpose of contradicting him.

RIGHTS OF A WITNESS AND WITNESS PROTECTION:

The major problem before the justice dispensation system, particularly on
the criminal side, is the reluctance of witnesses to come forward to depose
before a Court regarding an incident. On being compelled such witnesses take
the easy course of turning hostile. This results in miscarriage of justice. Here
comes the issue of witness protection. It is not that withesses are averse to
quality justice but the fact is that they are more concerned about their own
safety and honour. Deposing against hardened criminals may result in irrepara-
ble loss of life and property to a witness. It is also found that repeated visits to
Courts and a volley of questions, which are sometimes insulting, cause embar-
rassment to a witness. The problem has to be seen in proper perspective and
some solution has to be worked out so that the system may remain effective.

Taking stock of the situation the Apex Court commented in Zahira Iabibulla
H. Sheikh and another v. State of Gujarat and others, (2004) 4 SCC 158 that the
process of fair trial which is condition precedent for dispensation of justice is
being seriously affected because in most of the cases witnesses stand inca-
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pacitated from acting as eyes and ears of justice. In such a situation, the Apex
Court observed, the trial gets putrefied and paralyzed and it no longer can
constitute a fair trial. This incapacitation may be due to variety of factors includ-
ing lack of adequate protection to witnesses inside and outside Court. In this
case it has been impressed that time has come when serious and undiluted
thoughts are to be bestowed for protecting witnesses so that ultimate truth is
presented before the Court and justice triumphs and the trial is not reduced to
mockery.

While protection of a withess outside the Court is predominantly a problem
to be addressed by the law and order enforcing agencies, protection of withess
during his examination is basically a responsibility of Courts. it is true that the
purpose of cross-examination is to bring out the truth on record and to help the
Court in knowing the truth of the case, but if the cross-examination is aimed at
harassing the witness by putting irrelevant questions, the purpose is defeated
and frustrated. (See - Govind v. State of M.P., 2005 (1) MPLJ 549). A close look
at the provisions of the Act reveals that a full flagged scheme has been envis-
aged in the Act to protect a witness from harassment during his examination.
The scheme can be viewed and examined from following four angles:

Firstly, the provisions which provide that a witness cannot be com-
pelled to answer a question, which is intended to shake his credit by
injuring his character, if the question is not reasonable; (Sections
148, 149 and 150)

Secondly, protection against questions which are indecent or scan-
dalous, which is subject to the discretion of the Court; (Section 151)

Thirdly, bar against putting questions which though proper are in-
sulting, annoying or needlessly offensive in form; (Section 152) and

Lastly, right of a witness to refresh memory from earlier writing. (Sec-
tions 159 and 160)

Considering about the issue of protecting a witness from harassment dur-
ing examination and outlining the duty of a Court in this respect the Apex court
ordained in Makhan Lal Bangal v. Manas Bhunia and others AIR 2001 SC 490
that - ‘A Judge presiding over a trial needs to effectively control examination,
cross-examination and re-examination of the witnesses so as to exclude such
questions being put to the witnesses as the law does not permit and to relieve
the witnesses from the need of answering such questions which they are not
bound to answer. Power to disallow questions should be effectively exercised
by reference to Sections 146, 148, 150, 151 and 152 of the Evidence Act by
excluding improper and impermissible questions. The examination of the wit-
nesses should not be protracted and the witness should not feel harassed. The
cross-examiner must not be allowed to bully or take unfair advantage of the
witness. ....Witnesses attend the court to discharge the sacred duty of render-
ing aid to justice. They are entitled to be treated with respect and it is the judge
who has to see that they feel confident in the court.
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As far as right to refresh memory by referring to earlier document is con-
cerned a conjoint reading of Sections 159 and 160 reveals that these two sec-
tions do cover following five situations:

(i) Refreshing memory by referring to a writing made by the
witness at the time of transaction.

(i) Refreshing memory by referring to any writing made by the
witness soon after the transaction.

(iiiy Right to refresh memory by referring to any writing made
by any other person and read by the witness at the time of
transaction or soon afterwards, provided the witness knew
it to be correct.

(iv) Refreshing memory by referring to a copy of the aforesaid
document but with the permission of the Court.

(v) Testifying the facts from the documents referred to in above
when witness has no specific recollection of the facts men-
tioned in the document but it is shown that the facts were
correctly recorded.

The fifth and the last provision which is there in Section 160 is intended to
cover a situation where the witness has totally forgotten about the facts men-
tioned in the document which can be testified from the document itself. In this
respect following observations made by the Apex Court in The State of Andhra
Pradesh v. Cheemalapati Ganeswara Rao and another, AIR 1963 SC 1850 are
quite apposite:

“Where a witness has to depose to a large number of transactions
and those transactions are referred to or mentioned either in the ac-
count books or in other documents there is nothing wrong in allowing
the witness to refer to the account books and the documents while
answering the questions put to him in his examination. He cannot be
expected to remember every transaction in all its details and S.160
specifically permits a witness to testify the facts mentioned in the
documents referred to in S. 159 although he has no recollection of
the facts themselves if he is sure that the facts were correctly re-
corded in the document.”

One fundamental distinction between the provisions of Sections 159 and
160 appears to be is that for using a document or its copy u/s 159 it is not
necessary that the document itself has been put on record or made part of the
evidence or be admissible while it will be so in the case u/s 160. This is clearly
borne out from the observation made in Emperor v. Mahadeo Dewoo, AIR 1946
Bom. 189, to the effect that for refreshing memory from a writing or memoran-
dum it is not necessary that the writing of a memorandum should be one which
is admissible in evidence. However, a statement recorded u/s 161 cannot be
used for refreshing memory of the witness. ( See - 1963 (2) Cr.L.J. 198)
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One of the modes to protect a witness deposing before the Court in a
serious case may be to keep his identity undisclosed, provided there is an
enabling statutory provision to that effect [like Section 30 in POTA Act (since
repealed)]. As observed by the Apex Court in People’s Union for Civil Liberties
v. Union of India, AIR 2004 SC 456 need for the existence and exercise of power
to grant protection to a witness and preserve his or her anonymity in a criminal
trial has been universally recognized.

Here comes the role of a Judge or the powers of the Court to ensure
effective examination.

POWERS OF THE COURT:

Pointing out the duty of a Judge while examining a witness the Apex court
has expressed in Makhan Lal Bangal’s case (supra) that an alert judge actively
participating in court proceedings with a firm grip on oars enables the trial
smoothly negotiating on shorter routes avoiding prolixity and expeditiously at-
taining the destination of just decision. The interest of the counsel for the par-
ties in conducting the trial in such a way as to gain success for their respective
clients is understandable but the obligation of the presiding judge to hold the
proceedings so as to achieve the dual objective - search for truth and delivering
justice expeditiously - cannot be subdued. Howsoever sensitive the subject mat-
ter of trial may be; the court room is no place of play for passions, emotions and
surcharged enthusiasm.

Section 136 of the Act is the repository of power of a Judge to decide
about relevancy and admissibility of a question. It also imposes a duty to admit
only that evidence which is relevant. The role of a judge in backdrop of the
provisions of Section 136 is quite important. Prolix and lengthy examination can
well be controllied by resorting to these provisions. An approach not to object
upon any question for first few hours may, apart from making the record bulky,
cause a lot of embarrassment to a witness.-A judge has the power to call upon
the party to explain how the question is relevant.

Here the question arises whether a Judge can reserve its decision on the
admissibility of a document or admissibility of a question or admissibility of a
particular piece of oral evidence. The prevailing practice has been to decide the
issue which in many cases leads to filing of revision petition before the Superior
Court. This practice has been perceived as a major cause of delay in progress
of the case.

Taking cognizance of this situation, the Apex Court ordained in Bipin
Shantilal Panchal v. State of Gujarat, AIR 2001 SC 1158 that whenever objection
is raised during evidence taking stage regarding admissibility of any material
item or oral evidence, the Trial Court can make a note of such objection and
mark the objected document tentatively as an exhibit in the case or record the
objected part of the oral evidence to such objection to be decided at the last
stage in the final judgment. If at the final stage the Court finds the objection so
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raised as “not maintainable”, the Court can keep such evidence excluded from
consideration. This procedure can be followed in all cases except where objec-
tion relates to deficiency of stamp duty on a document.

Leaving apart Sections 148, 149, 151 and 152, which we have already
discussed, the most extra-ordinary power enjoyed by the Court during exami-
nation of a witness has to be found, in Section 165 of the Act which empowers
the Court to put any question to any witness or any party at any time in any
form relevant or irrelevant. The power ought to be exercised to discover or to
obtain proper proof of relevant acts. Power extends to ordering production of
any document or article. The most important feature of this provision is that
neither the parties nor their agents are entitled to raise any objection regarding
exercise of this power by the Court. Even cross-examination in respect of an-
swers given regarding questions put under this section can be there only with
the permission of the court. However, it has to be kept in mind that the judg-
ment should be based only on relevant evidence.

Explaining the scope of Section 165 the Apex Court has observed in Ram
chander v. State of Haryana, 1981 SC 1036 that in the adversary system of trial
the presiding officer of the Criminal Court, instead of being a mere spectator
and a recording machine, must become a participant in the trial by evincing
intelligent and active interest by putting questions to witnesses in order to as-
certain the truth. Section 165 of the Evidence Act has invested wide powers in
this regard. But the Judge must exercise his powers without trespassing upon
the functions of the Public Prosecutor and the Defence Counsel, without any
hint of partisanship and without appearing to frighten, coerce, confuse or intimi-
date the witnesses.

In Zahira Habibullah’s case (supra) the Apex Court has observed that power
of the Court u/s 165 is complementary to the power stipulated u/s 311 of Cr.P.C.
Object of Section 165 Evidence Act r/w/s 311 Cr.P.C. is to enable the Court to
arrive at the truth irrespective of the fact that the prosecution or the defence
has failed to produce some evidence which is necessary for a just and proper
disposal of the case. The power is exercised and the witness is examined nei-
ther to help the prosecution nor the defence but only to subserve the cause of
justice and public interest. It is done with an object of getting the evidence in aid
of a just decision and to uphold the truth. The Apex Court further observed that
Section 165 of Evidence Act and Section 311 Cr.P.C. confer vast and wide pow-
ers on presiding officers of court to elecit all necessary materials by playing an
active role in the evidence-collecting process. They have to monitor the pro-
ceedings in aid of justice in a manner that something, which is not relevant, is
not unnecessarily brought into record. Even if the prosecutor is remiss in some
ways, the Court can control the proceedings effectively so that the ultimate
objective i.e truth is arrived at. Here provisions contained in Order 18 Rule 17
CPC are also noteworthy, which clothe a civil Court with the discretion to recall
a witness.
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Sometimes objection is raised that the initiative of the Court to proceed
u/s 311 of the Cr.RP.C. r/w/s 165 Evidence Act is in order to fill the lalcuna in the
prosecution case. But as explained by the Apex Court in Rajendra Prasad v.
Narcotics Cell, (1999) 6 SCC 110 an oversight in the management of the pros-
ecution cannot be treated as irreparable lacuna. If proper evidence was not
adduced or a relevant material was not brought on record due to any inadvert-
ence, the court should be magnanimous in permitting such mistake to be recti-
fied. After all, function of the criminal court is administration of criminal justice
system and not to count errors committed by the parties or to find out and
declare who among the parties performed better.

Apart that, the Apex Court in Raghunandan v. State of U.P., AIR 1974 SC
463 has clearly propounded that in exercise of its powers u/s 165 of the Evi-
dence Act, the Court in order to secure the ends of justice can use statement of
a witness recorded u/s 161 Cr.P.C. during examination of a witness, who is be-
ing examined as a witness of defence, irrespective of the prohibition imposed
by Section 162 of the Code.

DEMEANOUR OF WITNESS.

Provisions contained in Section 280 Cr.P.C. and Order 18 Rule 12 CPC
provide that material remarks respecting the demeanour of a witness should
also be recorded during examination of a witness. The reaction of a witness to
a particular question, his hesitation or evasiveness to answer a question and
the degree of confidence or doubt while answering a question are all matters
concerning his demeanour which can be helpful in appreciating the evidence of
such witness at a later stage.

PERJURY - DUTY OF THE COURT:

Looking to the trend of increasing hostility among witnesses, the law relating
to perjury has once again to be applied with a bit more seriously. This is the
message reflecting from the pronouncement made in Zahira Habibullah Sheikh
and another v. State of Gujarat and others, (2006) 3 SCC 374 wherein the Apex
Court observed that conducts which illegitimately affect the presentation of
evidence in proceedings before the Courts have to be seriously and sternly
dealt with.In Mishrilal and Ors. v. State of M.P., (2005) 10 SCC 701 it has been
ordained that whenever the witness speaks falsehood in the Court, and it is
proved satisfactorily, the Court should take a serious action against such witness.
There are various legal provisions which aim at containing the evil of perjury.
While on one hand Section 344 of Cr.P.C. provides for a summary procedure
for dealing with the cases of giving false evidence, Chapter 11 of the Indian
Penal Code (Section 191/192) is also noteworthy which provides for punishment
up to seven years and fine in case where false evidence is intentionally tendered
before the Court.- Time has come when these provisions are required to be
applied more pragmatically so that the justice delivery system can be saved

from being collapsed.
)
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OBJECTION TO THE EXECUTION OF DECREE OF POSSES-
SION OF IMMOVABLE PROPERTY BY A STRANGER TO THE
SUIT - AN APPRAISAL OF RELATED PROVISIONS

SHAILENDRA SHUKLA
Addl. Director, JOTRI

Whenever the suit for possession of immovable property fructifies into a
decree in plaintiff’s favour, his joy knows no bounds. However the reality strikes
him hard and harsh soon afterwards when he takes the final step i.e. applies for
execution of his decree. It is only then he realizes that he has only won halif the
battle. Execution proceedings at times pose problems which the decree holder
may not have envisaged earlier. Problems get compounded when objections
are raised by a person who was not a party to the suit proceedings. How to
tackle such objections is the subject matter of this article.

The relevant provisions under Code of Civil Procedure, 1908 which are
meant to tackle objections to the execution are primarily Section 47, O. 21 R. 97
and O. 21 R. 99. Section 47 provides that all the questions arising between
parties to the suit and relating to execution, discharge or substitution of decree
shall be determined by the Court executing the decree and not by separate
suit. This Section._provides far a situation when the dispute is between parties to
the suit and does not cater to dispute between decree holder and stranger to
the suit proceedings.

The next provision is O. 21 R. 97 CPC which is reproduced as under :

R. 97.- Resistance or obstruction to possession of immov-
able property .- (1) Where the holder of a decree for the
possession of immovable property or the purchaser of any
such property sold in execution of a decree is resisted or
obstructed by any person in obtaining possession of the
property, he may make an application to the Court com-
plaining of such resistance or obstruction.

(2) Where any application is made under sub-rule (1), the
Court shall proceed to adjudicate upon the application in
accordance with the provisions herein contained.

Difference between Section 47 and O. 21 and R. 97 CPC is that whereas
Section 47 deals with execution of all kinds of decree, O. 21 R. 97 only deals
with the execution of the decree for possession of immovable property.
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Second difference is that whereas Section 47 only pertains to resolution of
disputes arising between the parties to the suit, 0.21 R.97 CPC envisages “any
person” which includes stranger to the suit proceedings.

The question whether the word “any person” also includes a person other
than judgment debtor i.e. stranger to the suit proceedings, first came up before
the Apex Court in the celebrated case of Brahmdev Choudhary v. Rishikesh
Prasad Jaiswal and another, (1997) 3 SCC 694. In this case, it was argued that
a stranger to suit proceedings has no locus standi prior to execution of decree
in view of O. 21 R. 99 which categorically provides for remedy to such person
when he is dispossessed of immovable property. The counter argument was
that the word “any person” as occurring in 0.21 R.97 CPC is comprehensive
enough to include a “stranger” to the suit proceedings meaning thereby that
such a person had a right under O. 21 R. 97 to get adjudication as to his right,
title and interest even prior to dispossession. The Apex Court held the later
view to be appropriate one i.e. a stranger could agitate under O. 21 R. 97 CPC
without waiting to be dispossessed and then proceed under O. 21 R. 99 CPC.
As per the Apex Court a contrary view would result in blatant breach of princi-
ples of natural justice which would result in the obstructionist to be thrown off
lock, stock and barrel by use of police force by the decree holder even though
such a person had a valid grievance to make. This would result in irreparable
injury to such an obstructionist. The Apex Court observed that when an appli-
cation under O. 21 R. 97 is moved by decree holder complaining about resist-
ance or obstruction offered by any person a /is arises between the decree holder
on one hand and obstructor on the other. When such lis arises, it has to be
adjudicated upon under O. 21 R. 97 (2) CPC.

The view expressed by the Apex Court in the case of Brahmdeo Choudary
(supra) was later on concurred with and relied upon by Apex Court in its deci-
sion in Shreenath and another v. Rajesh and others, (1998) 4 SCC 543. The Apex
Court in this case, expressed dissent with the observations made by a Full
Bench of the Madhya Pradesh High Court in Usha Jain v. Manmohan Bajaj, AIR
1980 MP 146 in which the scope of O. 21 R. 97 had been discussed. The Full
Bench, in this case had categorically held that executing Court has no jurisdic-
tion to start an enquiry either suo motu or at the instance of the third party other
than the decree holder/auction possessor under O. 21 R. 97. Thus third party
was specifically barred from agitating under O. 21 R. 97. The Court further held
that the third party can either make an objection after dispossession under O.
21 R. 99 C.P.C or may institute a civil suit for declaration of title. After making a
deep analysis of the relevant provisions as also the effect of amendment brought
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about in 1976, at the same time taking note of Brahmdev Choudhary’s case
(supra), Apex Court concluded that the case of Usha Jain (supra) cannot be
held to be good law and that the third person could get an adjudication under
0.21 R.97 C.PC.

Thus the position stands clear that if the obstructionist is a stranger to the
suit proceedings, his objections can be redressed straightaway under 0.21 R.97
and he is not required to wait till dispossession under O. 21 R. 99 CPC.

Such a person has a third remedy as well. He can also file a suit against
the decree holder provided the same has been instituted before initiation of
proceedings under 0.21 R. 97 or O. 21 R. 99 CPC. and in that case the result of
such suit shall prevail (0.21 R.104 C.P.C.). However, once the proceedings un-
der O. 21 R. 97 or O. 21 R. 99 CPC have been initiated, then a separate suit
cannot be filed (0.21 R. 101 C.P.C.). Thus a separate suit can be filed by the
stranger only prior to initiation of proceedings under O. 21 R. 97 or O. 21 R. 99
and if that is the position then the result of the suit shall prevail as per O. 21 R.
104 CPC. The right to file a suit however, does not accrue to a judgment debtor
in view of the prohibition contained in Section 47 C.P.C. This prohibition does
not apply in case of stranger to suit proceedings.

NEED FOR ADJUDICATION :

0. 21 R. 97 (2) provides that when any application is filed under sub-rule
(1), the Court shall proceed to adjudicate upon the application and in accord-
ance with the provisions herein contained. The word “adjudication” replaces the
word “investigation” by the amendment of 1976. This substitution now gives
immense powers to the Court in deciding the rights, title or interest in the prop-
erty of the object.

Adjudication need not necessarily involves a detailed enquiry or collection
of evidence. Court can make adjudication on admitted facts or even on the
averments made by resistor. Of course the Court can direct the parties to ad-
duce evidence for such determination as the Court deems necessary. This has
been so held in the case of Silver Line Forum Pvt. Ltd. v. Rajiv Trust, AIR 1998
SC 1754 '

QUESTIONS THAT CAN BE ADJUDICATED BY THE EXECUTING COURT :

In the case of Silver Line Forum (supra), it has been held that only those
questions can be adjudicated which would legally arise for determination be-
tween the parties. The Court is not obliged to determine the question merely
because the resistor raised them. Two pre-requisites are necessary for the ex-
ecuting Court to adjudicate. First is that such question should have legally arisen
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between the parties and the second is that, such question must be relevant for
consideration and determination between the parties. This is also clear from
the reading of O. 21 R. 101 CPC. For example if the obstructor states that he is
a transferee pendente lite then it is not necessary to determine the question
raised by him that he was unaware of the litigation when he purchased that
property, as a transferee pendente lite has not legal right to obstruct the execu-
tion. (See 0.21 R. 102 CPC).

PROVIDING POLICE HELP AGAINST THE OBSTRUCTOR :

Many a times it is seen that when a decree holder is obstructed in the
execution of the decree, the decree holder files an application for providing
police help by making an application under O. 21 R. 35 CPC and the Executing
Court also goes on to allow the application for police help after recording the
statements of Machkuri. The question is whether such type of an order is proper
or not. The Apex Court was confronted with the same question in Brahmdev
Choudhary’s case (supra). It was held that when the resistance is offered by the
purported stranger to a decree and which comes to be noted by the Executing
Court as well as by the decree holder, the remedy available to the decree holder
is only under O. 21 R. 97 (1) CPC and he cannot bypass such obstruction and
insist on re-issuance of warrant for possession under O. 21 R. 35 with the help
of police force as that would amount to bypassing and circumventing the proce-
dure laid down under O. 21 R. 97 in connection with removal of obstruction to
purported strangers to the decree. It was observed by the Apex Court that
when the decree holder is obstructed by the stranger to the decree from pos-
session of immovable property, the stranger cannot be forcibly evicted with
police help under O. 21 R. 35 CPC. Application of the decree holder for police
help under O. 21 R. 35 CPC would in fact be deemed as an application under
0.21 R. 97 CPC and the Court will be required to adjudicate the matter. It is only
after such adjudication that the Court may provide police help if such a stranger
still refuses to vacate the premises.

ASPECT OF LIMITATION :

As per Article 129 of Limitation Act an application under O. 21 R. 97 C.P.C.
can be presented within thirty days from the date of resistance or obstruction
and if this period expires then there is no scope for condonation of delay i.e.
application under Section 5 of Limitation Act is untenable as Section 5 excludes
from its purview an application made under any of the provisions of O. 21 R. 97
CPC. The only remedy for a decree holder in such a situation would be to pray
to the Court for issuance of fresh warrant of possession.
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Similarly when the obstructor has been dispossessed then he can move
an application under O. 21 R. 99 CPC within a period of thirty days from dispos-
session as per Article 12 8 Limitation Act. After the expiry of this statutory pe-
riod, no application for condonation of delay will be entertainable. Thus one
may see that an obstructor has to be very careful and must promptly file appli-
cation under 0.21 R. 97 C.P.C. or O. 21 R. 99 C.PC. as the case may be since
there is no scope for condonation of delay.

Further, O. 21 Rr. 105 and 106 CPC envisages dismissal of proceedings
or declaring ex parte on non-appearance and R. 106 provides for setting aside
an order made under R. 105 on showing sufficient cause respectively. An appli-
cation under R.106 is required to be made within thirty days’ period from the
date of order made under R.105.

The order which has been passed after adjudication is an appealable or-
der and is required to be treated as a decree (0. 21 R. 103 CPC).

PRE-AMENDMENT SCENARIO AND THE APPLICABILITY OF AMEND-
MENT :

Prior to 1976 amendment in CPC, the third party, if found objecting to
execution proceedings, was required to be issued summons by the executing
Court and if it was found that the third party was claiming in good faith to be in
possession of the property on its own account or on account of some other
person than the judgment debtor, the decree holder’s application was required
to be dismissed. If however the third party’s claim was not found to be substan-
tiated, such party was required to institute a separate suit (as per O. 21 Rr. 97
to 103 as these provisions stood prior to the amendment). Thus the decree
holder was required to fight another battle against the third person if proved
unsuccessful in the investigation. Similarly objector also was required to re-
agitate through a separate suit. Such multiplicity of proceedings tended to drain
both the warring parties in.every respect. The amendment of 1976 has done
away with this multifariousness of proceedings and provides for clearance of all
disputes through one window only i.e. through the same executing Court.

Thus the Executing Courts are now expected to speedily dispose of ex-
ecution application by way of adjudication so that the long drawn battles may

reach their logical conclusions without much deiay.
°
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P IRME WO T G 99Ul BT FHfGa graat (W1 81 3R Consolidated Treasury
Receipt) BN I W<t BT A1y, foraan fAerm Jds 8 7 &1 713 gfafkedi 4
HRAT AN |

(vii) ®ie Bic/STRaEs — APHs I8 H TF IR & ¥ yldfic IR dic/vic ua
Sufera foham ST Sra Simfcd @ & 1 afk g e & IR & @) 0 IR
YR IR U9 & g Wiae} I a1 S ARy O O Rd | gl @ 9L
|8 vfafle fora aifte | wrafers w@ @1 9 Y% IRadT w9 feAifea
| TR BT =l |

(viii) IATHHY O & AT — DR TYE B JFAR b {1 e o7 @
T T BT TIRT | AR B FHAT TS € T D € Braierdi=
BRI ¥ GaERa F & AP & TG PR @ ¢ A NN Td A &
PV T3 Y I H I@T A1 LY T THY FaAT orn W AerT—3erT
g 91fRu |

(ix) o9 B T Y FA! YT — DPINAT Gl S YAUM B FTAR ALY G DY
oM @ forw g 6 fgfaa o fFrocaiiea far s =iy | e o srerar
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FEuraTeEe P AT TS TR A RFER) TeRvT U4 fdaxor it @1 Bl 3R 78
=9 Figdl & Sootd TR B 9l U v1 ) B B fon aafdd wu @
IRar BT |

Frawgar -
(@) TR 7R 500/— A1 9 ¥ A Yea b1 SANT o S AR |

)

(%)

Ify T 500/— | Ay A 1 AR, SET AT AH(GAT I THT, JA B
Q1Y b /BITerd /AR SNfhe HoT ST A1y |

afX <R 10,000/— ¥ 3ifdres & a1 AR rerar Sr@mTe a1 AHed] I Y47 T8
(gfer) farvmT &t 3ify @ FHie 190-4703/11/B (3) 1 1711 974
Ry e gfer [Rem ME & WY I Porerd/IRe I geanfs § A S
rfev | '

(3) Nres 98 GurRvr 3t fafdne ad -

(a)

(b)

(d)

(e)

(f)

(9)

e 98 B yafted] @ F9T, A & T v fawa (reata) sttt @
arferga fabg Imd |

79 ) A Bl SReTE S faar o A ¥ Sifim A Sifom A @ v A
Ff 7 DY g b T B I GeT H XD D i H A ford, et vl
3 forar ST =1fRT | 599 aXE SRR 31 @) S YHIUIE WK B dF 6 39
(Cash Balance) @1 &1 /91 ST |

0 avE U i (PA.) 9 3T 71w S1fim o e o o gt & faavor e
¥ fegrE W9 3R <f¥ YpH & drem J F8 fordl Wi |

PINTETT H ST fBY U arerl &1 e drurerd 9 i 9 E131R. (consolidated
Treasury Receipt) 31 &< ferar & |

ImeRa @1 ¢ IR™T &1 e gfime Sived 1w Jira faaver § &= forn
S ERY | (A Y. IR I AR sM9 6. 2570/3359/2000/ 31/ aR-f&A16
12—-12-2000)

31T g&t 3 9T ]I S A b B WIEHH U g &, B Ul o1 T i
g% & ufagof (Counter folio) ¥ &R o1 11T |

o a8 & T I~ s 98 3ifaw 99 &1 Nfers Feara= BT a1fee vd g e
TS 1R 1 Ul faaRvr &1 g 7 g fahan S @ty |
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(h) 9B A R B¢ et & debrat dorgs # wfafte fvar o va 9 wxmeiRa
BT ATy |

() Xpg I8 b JIAH I A yfAfkea H qHT Iuesy FHUIb (Voucher) W fhar
ST GTfRT | A1 & VY I S1ad ofel T grataal (e e o)) ara
TRAT LB &, T8 IqP Y19 DR forar v |

4. 50 RET ¢S (M.P.T.C. Form-6) —

ST g A U< HA B 10 SeRv1 FiaaRur sifErpiRal & Aegye By |l
AT B YI5—6 TR Gk TS B bl G BRAT RY | T8 S Yo g e/ e
a1 srerar Py | YEF B S |

G Y& BT AMER0T IRTHRT A AfRe F GO 91 S AN | A o Y it v
TSR &G UF GO FEIRA & 9T o wrater & fore ur @t a1E 7 g Bl okl @ Wi |
T gl H g N Seord & 971 6 3418 9% fohd siftrer—aHamdt &1 1f |Ueon 8 ueid &
TS & ITBI §F B T S| TG 96 T4 F Y[ T Y 36 §F o IR B 9t 7 @ a9
TP 5 A gb YS9 |

IR & 915 TS §F B Jgel B GRIET ¥ 9 19 0" §F S 9 /9& g q
IO YT B Y WA Y T | SIRY <Y ST arell < | }Ifer 81l vd weal F ot o Wi (I}
N G T A1 7 A= A 7 i @ I & @R of oRRerfrt # e i
(Duplicate) TIrY 718 @ S | 9fe FTal g1 fgdrg ufay &) w1 &6t 18 B A S fd o
5 S &1 et YHIVT 9 YT fha o St & 1
(5) wifr® =g yfades (M.E.R.) —

YA® AE GHIT & SR A8 ¥ g9ifed v U a3l (@ve 9 2meld) & te
gRide (faxon) goie fra=on siftrerd o 3T fsar s & o ura airde o9 9% et fsa
TR Y U9 A I3 RN ot [3av07 B &1 98 RAeww v Ae H g9 o) st 5 ardrE
TP Tl ST B |

RT3 36 ufides § {0 70 ol & G99y § BNy o @rsas B/ QAT o fdaRoy
M &t fsar < |

°
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BI-MONTHLY TRAINING PROGRAMME

Following five topics were sent by this Institute for discussion in the
bi-monthly district level meeting of October, 2005. The Institute has received
articles from various districts. Articles regarding topic no. 3 received from
Sagar and topic no. 4 received from Guna, respectively, are being included in
this issue. As we have not received worth publishing articles regarding
remaining topics, i.e. topic no. 1,2 & 5, Institutional Articles are being published
on topic no. 2 and 5 Topic no. 1 shall be repeated in future to the other group of
districts for discussion:

Q.1 What is the legal position regarding acquisition of ownership over
agricultural land by adverse possession?

PN oR RN nfeued & SR W T i fawae faftre Refy &
TR 187

Q.2 Explain the ambit and scope of explanation to R.13 of 0.9 CPC?
e 9 ¥ 1 3 aER gt wfear & weiavvl 6 gRfY vd favar aar 87

Q.3 What is the extent of right of complainant to challenge the legality of
acquittal/ quantum of sentence by way of revision?

SfaeT/que & gRemr & fawg 4 aRar gr1 g e § g R o @
PR &1 fIaR a1 &7

Q.4. What is the legal position relating to the question of granting permanent/
temporary injunction in favour of a tresspasser?

AfIHHS & 9T H AR/ IR =R Y fbu o fAvas faftre Rafy &
THY RSP

Q.5 Whether a case can be committed in absence of accused person?

1 YT b1 FURART H IUTdor HrRIaTE A S et &7
. ,
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LEGAL POSITION REGARDING GRANT OF INJUNCTION IN
FAVOUR OF A TRESPASSER

Judicial Officers
District Guna

“Few relationships are as vital to man as that of possession, and we may
expect any system of law, howsoever primitive, to provide rules for its protec-
tion ......... ” said Salmond in Jurisprudence (12th Edn.)

The law in India, as it has developed, was summed up by Sir John Edge in
Midnapur Zomindary Co. Ltd. v. Kumar Naresh Narayan Roy, AIR 1924 P.C. 144
by stating that in India persons are not permitted to take forcible possessions;
they must obtain such possession as they are entitled to through a Court.

By a catena of decisions, it is established that the person in peaceful pos-
session is entitled to retain his possession and in order to protect such posses-
sion he may even use reasonable force to keep out a trespasser. A rightful
owner who has been wrongfully dispossessed of the land may retake posses-
sion if he can do so peacefully and without the use of unreasonable force.

If the trespasser is in settled possession, as against the fugitive posses-
sion, of property belonging to the rightful owner, the rightful owner shall have to
take recourse to law; he cannot take the law in his own hands and evict the
trespasser or interfere with his possession.

Thus, it is the settled possession or effective possession of a person which
would entitle him to protect his possession even as against the true owner. In
this regard the chain of decisions is as follows :-

Midnapur Zomindary Co. Ltd. v. Kumar Naresh Narayan Roy, AIR 1924
P.C. 144; Yar Mohd. v. Laxmi Das, AIR 1959 All 1 (F.B.); Nair Service Society
Ltd. v. K.C. Alexander, AIR 1968 SC 1165; Mushi Ram v. Delhi Administration,
AIR 1968 SC 702; Lallu Yashwant Singh v. Rao Jagdeesh Singh, AIR 1968 SC 620;
M.C. Chockolingam v. Manicka Vasagam,(1974) SCC 487; Puran Singh v. State
of Punjab, (1975) 4 SCC 518; Ram Ratten v. State of U.P., (1977) 1 SCC 188;
Krishna Ram Mahale v. Shobha Venkat Rao, (1989) 4 SCC 131; Nagar Palika Jind
v. Jagar Singh, (1995) 3 SCC 426; Ramesh Chand Ardawatiya v. Anil Panjwani,
(2003) 7 SCC 350; Rama Gowda v. M. Varadappa Naidu, 2004 (2) M.P.W.N. 25
(Supreme Court) and Sopan Sukhdeo Sable and others v. Asst. Charity Commis-
sioner and others, (2004) 3 SCC 137.

Now the Court has to decide whether a person is in settled possession or
not. In Puran Singh’s case (supra), the Apex Court laid down the following test
which may be adopted as a working rule for determining the attributes of settled
possession :-

(i)  That the trespasser must be in actual physical possession of the prop-
erty over a sufficiently long period;
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(i) That the possession must be to the knowledge (either express or
implied) of the owner or without any attempt at concealment by the
trespasser and which contains an element of animus possidendi. The
nature of possession of the trespasser would, however, be a matter
to be decided on the facts and circumstances of each case;

(iiiy The process of dispossession of the true owner by the trespasser
must be complete and final and must be acquiesced to by the true
owner; and

(iv) That the usual tests to determine the quality of settled possession, in
the case of cultivable land, would be whether or not the trespasser,
after having taken possession had grown any crop. If the crop has
been grown, by the trespasser, then even the true owner, has no
right to destroy the crop grown by the trespasser and take forcible
possession.

In Sopan Sukhdeo Sable’s case (supra), Hon’ble the Supreme Court has
laid down that there are two different sets of principles which have to be borne
in mind regarding the course to be adopted in case of forcible dispossession.
First aspect - it is true that where a person is in settled possession as against
the fugitive possession of property, even on the assumption that he has no right
to remain in property, he can’t be dispossessed by the owner except by re-
course to law. This principle is laid down in Section 6 of the Specific Relief Act,
1963.

Assuming a trespasser ousted can seek restoration of possession under
Section 6 of the Specific Relief Act, 1963, can the trespasser seek an injunction
against the true owner? This question does not entirely depend upon Section 6
of the Specific Relief Act, but mainly depends upon certain general principles
applicable to the law of injunctions and as to the scope of the exercise of dis-
cretion while granting injunctions.

Judicial proceedings can’t be used to protect or to perpetuate a wrong
committed by a person who approaches the Court. It is settled law that no in-
junction could be granted against the true owner at the instance of the person in
unlawful possession.

In a suit for declaration of title and injunction where the title is not proved,
still the suit can be decided in respect of injunction and question of title may be
left over. But the Court has to ensure that the plaintiff is in settled or effective
possession.

Thus it can be concluded that the permanent and temporary injunction
can be granted in favour of a person in settled possession but no injunction
could be granted against the true owner at the instance of the person in unlaw-
ful possession/trespasser. Thus where legal proceedings have been resorted to
evict a trespasser, in accordance with the procedure established by law, no in-
junction can be granted.
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EDITOR’S NOTE:

The issue relating to grant of injunction simply on the basis of possessory
title against the rightful owner has been beautifully analysed and considered by
the Apex Court in Rame Gowda (Dead) by LRs. V. M. Varadappa Naidu (Dead)
by L.Rs. and another, (2004) 1 SCC 769, which has a close bearing on the issue.
It has been pointed out in this case that though settled possession can always
be a ground to issue injunction but “stray or even intermittent acts of trespass”
do not give such a right against the true owner.

Paragraphs 9 and 10 of the judgment, being apposite in this respect, are
reproduced hereunder:

“9.1t is the settled possession or effective possession of a
person without title which would entitle him to protect his
possession even as against the true owner. The concept of
settled possession and the right of the possessor to pro-
tect his possession against the owner has come to be set-
tled by a catena of decisions. lllustratively, we may refer to
Munishi Ram v. Delhi Administration, AIR 1968 SC 702,
Puran Singh v. State of Punjab, (1975) 4 SCC 518 and Ram
Rattan v. State of U.P., (1977) 1 SCC 188. The authorities
need not be multiplied. In Munshi Ram case (supra) it was
held that no one, including the true owner, has a right to
dispossess the trespasser by force if the trespasser is in
settled possession of the land and in such a case unless
he is evicted in the due course of law, he is entitled to de-
fend his possession even against the rightful owner. But
merely stray or even intermittent acts of a trespass do not
give such a right against the true owner. The possession
which a trespasser is entitled to defend against the rightful
owner must be settled possession, extending over a suffi-
ciently long period of time and acquiesced to by the true
owner. A casual act of possession would not have the ef-
fect of interrupting the possession of the rightful owner. The
rightful owner may re-enter and reinstate himself provided
he does not use more force than is necessary. Such entry
will be viewed only as resistance to an intrusion upon his
possession which has never been lost. A stray act of tres-
pass, or a possession which has not matured into settled
possession, cannot be obstructed or removed by the true
owner even by using necessary force. In Puran Singh case
(supra) the Court clarified that it is difficult to lay down any
hard-and-fast rule as to when the possession of a tres-
passer can mature into settled possession. The “settled
possession” must be (i) effective, (ii) undisturbed, and (iii)
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to the knowledge of the owner or without any attempt at
concealment by the trespasser. The phrase “settled pos-
session” does not carry any special charm or magic in it;
nor is it a ritualistic formula, which can be confined in a
straitjacket. An occupation of the property by a person as
an agent or a servant acting at the instance of the owner
will not amount to actual physical possession. The Court
laid down the following tests which may be adopted as a
working rule for determining the attributes of “settled pos-
session” (SCC p. 527, para 12):

(i) that the trespasser must be in actual physical pos-
session of the property over a sufficiently long period;

(ii) that the possession must be to the knowledge (ei-
ther express or implied) of the owner or without any
attempt at concealment by the trespasser and which
contains an element of animus possidendi. The na-
ture of possession of the trespasser would, however,
be a matter to be decided on the facts and circum-
stances of each case;

(iii) the process of dispossession of the true owner by
the trespasser must be complete and final and must
be acquiesced to by the true owner; and

(iv) that one of the usual tests to determine the quality
of settled possession, in the case of cultivable land,
would be whether or not the trespasser, after having
taken possession, had grown any crop. If the crop had
been grown by the trespasser, then even the true
owner, has no right to destroy the crop grown by the
trespasser and take forcible possession.

10. In the case of Munishi Ram (supra) and Puran Singh
(supra) the Court has approved the statement of law made
in Horan v. R, AIR 1949 All 564 wherein a distinction was
drawn between' the trespasser in the process of acquiring
possession and the trespasser who had already accom-
plished or completed his possession wherein the true owner
may be treated to have acquiesced in; while the former
can be obstructed and turned out by the true owner even
by using reasonable forces the latter may be dispossessed
by the true owner only by having recourse to the due proc-
ess of law for reacquiring possession over his property”
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aeer 9 ¥ 1 3 uaeR yfear afear & uRfYy va fawr

RN e

g BT,

q4are

gaeR Uitk g, 1988 foR ofF Tea i’ e WRAT, &1 G 9 YLTBRI HY

UGS SR ST FFES & IRoTA & fawa § &1 emeer 9 e 13 yfoad) & fawg

TRT vaueld ansifd &1 e suR W aRa 6 M &1 RAvafier 99 =<arared &

T FRa & o gR1 vavely snsfiy wiRa ) T ¥ | @raer wihar wfder geies siffE,

1976 BRI 3R¥ 9 FrEH 1 3 F B vodiawor, & A 01.02.1977 J worEeiet g,
3= wenfaq fopam T B—

DI ~ SiE 39 FH & 9 vegei uiRa P B
fawg ot &1 712 ¥ IR erdiet &1 et 39 S & =1 ) ane
R R &) a1 mar & & erdieneli 9 arfier amgw o o ¥ a8 <9
THYETT 3T 1 IR T D forg 59 v & a1l B8 anasA
AR FE B I

IF WEFHRU & TR § WIe ¥ & afs vawualy ssifia @ fawg aferd e &
PRI 3Qie & TRImERYT T R aneR oR @) X an ¥ @) 99 <9 ¥ oy 9 faw
13 B I pRiATS erd 8 AW | 7 e . & Fer gRoroia e, U.97E SR
1982 T 1397 A il & fARrazwr 1 R Rerforll w faar a=a 5u 98 wie
a7 % & 3riiel &1 FRIER SMracan 3Rd gars & 919 0T |19 & YR 9 fhar S ¥
QAfh el B IR B AT H AT Bl B & BRI HAa] et TRy il T+ B
B ot 1 Ter = R WM & BIRoT N AR e S apar &, |1 & ardiet @1 araq o feran
N S 1 g7 |9 Rl # i Priga 9 S afd dae yaameRor i Rafa 3 &
e o ¥ 9 M 13 @ Yy &1 o1 S & Ul &

I WENHRY] 3 TS B B gy A T Hr W@ ¢ 6 srdier e & g™
Il & TR & |1 8 AR =mrer & e orfie ~yaTer g1 Wk snsify §
T &1 O % o7 39 ey @ vy ¥ fery <rer g1 658 Yok @1 R s
9 9w 13 & ot foean oA Sifarcga=ia =81 X& oI &

IR WEHRY P JAoTar U9 TR @ fawg A faftre &= # waafi=1gar @ aro g9
IR 3 RATe Y Iraeaddl TEgH P IR @ & AR 9 w13 & wiewa @ vy §
T T TR ST B W B
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1. o1 SR Ud e Y- YR R S e €7
3T

1 Aty & arrela S QAT et F W TRErs) Bael U Sfhdl Bl <rd o Heba
¥, A 3 T8

2. o1 ST B RGP B SM WX e HURYI T8 e ?

3. o e & PR B oW B g9 3ae IR §?

4. O HIENE B @ NYR R 3fiet & AR {5 W e ey & e
TR ST & GURMTTT & ford a1u® &°

AT A9y ) d8 O ugE @ o wdyem 3 g W) AIg A Y. ST e’ @
fafreerdl &1 W A BT | gAY I O . ¥RE T T, 1995 (T 1) U7 U S T
154 @ wmrel ¥, wiel dientt 3 engw o R 13 @ omaed v PR @ 9N @ ywE
Tehga TS @ Ided & AegH | A & o, et I ' Ia TREIBRU B YHIY F qAl
G 3. 7a e, TSR, 1989 TAH. 224 (@vedia)H 53 T4 Rfeay o1 saery
BU IR TERITT 71 | GART (qTaT) B AR A A B . gRorond diet, U.3E 3.
1982 T 1397 %1 3ders okl g¢ I8 WIC b o fb aw o g 13 W
wrafird ufthan o1 < o @ TEETd AT & BT THUeld Srsif B grw T8 &1 S Hehal 8|

Tg I8 Seor@ g ¥ {6 ¥ At (qEiew) & ATl 3 Saa e @1 s fAfee A8
T man o Sifig % ARt 3 A YR =aTerd 7 e 39 AR A fifeay fan & s @
HPA P BrATTE B B AMYR TR AR {5 T oY g9 3 Iay TaRuT D RIS H R
o fe 13 @ st SRR B w1 Srfrenelt B SR FHI & S ¥ |

AR Fed RITerd @1 qul €6 7 St srefAr AR @, fr geoi, 2000 (3) vH AL,
TgE. 35 F AW § gAY (YETe) A o 1 S fafdre gidarea &1 Ay weraa w fEr
Y gv 78 gEre affiaRer i ¥ R gav (qate) & wer A R Ry ffy wwm w8
% o S IR ffy o S 798 & I ! 3139 Fred R uges @ o) v et (gareR)
BT e o formT T ¥ a2 98 SR T % 3ew 9 I 13 @ Sesd R B & 91
A e A gRT 96 (2) P ST THULRT R B fveg ardet R ¥

v A (qEteR) @ AWl 5 W Rftran @ Seora q@ R ma ¥ ) whey
TRRURE § AFFR e e §R1 99 G761 4. GITeieT Sgare i}, (2005) 1
T 436 & WS A T e (qaiER) W A TR fafteey @ engR W) g7 fvfieiRa
faa T & o STel reranterd e e S9S Wiy gl d e &g WA Arae U R )
o T 2w O anRe it W oRa 51 4T IR ¥ AT S S4IeT B YATERT 3727 e
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A HRA D A T8 HT O bdl & 37 V) Ry # srfiendt sy o fgw 13 @ arld
TR B DI YT Hal X |

o AT Sel 31e 9 FFH 1 3 Bl 3MAE UH AR e & a1 st b FAafia
et B GRTERT 96 @ SAaid gl &1 T & G U1 it IR fafdy & syeane= vad gu
JYURUY BN Rifh e 9 M 13 o1 TRl 39 v I8 N 78 wRal B | 3 AR H
Y BAR O 4. /= $AR, 2005 (1) TAAAL. 787 § WEAG e e Al
e 4ie gr1 fasan 7 fafieay gaera va siaellenia & | 39 Aiel 3§ I8 W1 wee foban 1
& 13 U1 ardred ¥ ufcar @1 I8 faanfed o= @ ge 7l 2l b are # vehuel gar & ey
Sferd @l o1 3rear gfadrdl B Uikt & for) waie erur faerm T o |

HITEHR I (JaTerd) & AIel 9 I8 ST fobar T & fb vepuelly amrifid &1 gardt a7 &
ford gfdard & ur &) v fAebey &

YIH: gR1 96 & 3= 3dIeT & gIRT
fadia: smee o g™ 13 & ol vahuely eI U] &R &g JMda §I]1 |

gfard) A FraE @ AT Uh H1Y FRIGE A B ol ) waH & e s
FRE & S @ 39 A SR 9 W 13 &l A HURU T8 I8 SR | i sha
IR 33T & IRAIGd B A g # 3riiel & SURVI B &1 aa fafyy w=7a =181 ¥ 1 9%
I 3o & fh wfaard) e 9 e 13 & amaed @l iR 5 oI arel oy & fieg
e 43 g9 1 & ol fafdy erfrer yRga o) | B |

I fATeiyoT & garer # IRy 9 A 13 B WEEIHRu & weydl & fasy § e
faftres Refdr SR &Y G 3 8-

1. U ufar) e g vhuehy ssifa qika & 1 &, W0 srsife o |fedr &
gRT 96 & Iwid Aafdd rfid va ameer 9 99 13 & Sr=id 3Mded U
I B FA-FI AN  Fhall & |

2. IS IRAIGd Bl W & G H Iy Bl yFA-ENAd1 R PIS GHG Tal G dAT
T erdieT 1 FARTEHRT U1 QY @ SR UR T S e |

3. Gd & AR & O & <9 W SdeH Jaaaeie el X& O |

4. X IS B BT B D MMYR TR AR F faan & @ 9 9 vpuely ansifia
» fIeg fier § uIRd MR 791 SR den qavdra ey 9 v 13 &

I IS T 8l e |
®
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ﬂﬂgﬁﬁ/ﬂ%qﬁﬁmﬁqﬁmamgﬂﬂmﬁﬁ?ﬁ
fay 91 & AftreR &1 fawr

1flw st

Rren—anR

g gk |fdr, 1973 fY 3pHTar da wied’ B8l S, B ¥R 397 S

AT AT A5 ~Aree B arefTey SMfves ~arareral gk AfHfeRad fsey, g srerar

aﬁwﬁw,%mmaﬁﬁﬁqzﬁaﬁﬁmaﬂﬁaﬁﬁzﬁﬁm%aﬁﬁmmﬁam

B st srfreReT yaT BRA B | e =Ararerd 6 YT &t SR @ Wy Td s

1 Soorg EiRAT B URT 401§ fbAr T ¥ ERAT B 91 397 B I G ARTeN

gtETT 1 SrfireTRe @ srria 9 WA Akl 1 AT ER b & S G 40 1 P FRId
e RIS T U & | €RT 4.0 1, O et JavorT &g germa o, e g—

‘401 ~ ST TR N gAAAT B ufddl — (1) T fen
FrIaE & Ael ¥, @ Aftelg Sea <IETer 3 99 FERT ¢ Al
e S eI WHaR) gE ¥, 98 9RIY 386, 389, 390 R
391 BRI et =TT B T URT 307 §RT WA IATAT B Y&
vfaral & 3 f o1 WRNETaR W &R Gad & SR O 9 e
Trer, S gedieror =orarery # Yo ¥, IR W 99 w9 J i & a9
At 1 fATeRT 9Rt 392 g1 Suafd Afd ¥ fhan s |

(2) 39 ORT & I BIg I, S AR AT =0 Al W it
TG SIeT &, TF e 7 R S S 9 S 79 wfoRen # a1
T 1 AR §RT G O BT Ha<ar A et gal &1 |

(3) 39 UNT F DI I Sed AT P I B ey @
TfiiE @ fred § grRafda &A1 @ forw wiftrra &= arel 7 |wsh
ST |

(4) <Tef Ffear & a7eh srdret BN & fbg DI 39 B 78 Il & @l
SN UHBHR B YR TR, S 1 TR el o1, JAKIE0] ) Dlg BRIGTE!
TEOT A BT A |

(5) W&l 39 ARk & e st Bl & b Sea =marerd @ e
T g1 TRIE1 B R e [ 1 & 3R <9 =i o1 9
FATYT B S & b VT 37aeH 39 Terd favar @ sneR w) faman
o o5 IHR B et A&l BN & 3R A B R A VAT FHRAT MIRTS
¥ Y ST ety G & for eimdee @1 ariet Y Srofl A e
% 3R 39 W IGJIR SRS B Fad &
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wfda o )1 386 A I d wfRE & HE€Y § & 39 Al @ o=ria &
3T 7 1 YBR B e TR fbu wRt ¥ 1Al arfier Svgfdd @ amRw @ fawg & v
Y IeTeT o Wbl & A1 A: [3aRor o sneer faan o wandn € a1 I oeve fAfY sgEr
e faa o HHa ¥ | R} ot Imffg & ufdra Bt Iur Y g & andieni @ e
1 SR T S e & A1 g faeon & Rt R @ e faan o e &1 i
H a1 ~grETer, stdier 3 o wifardl o SudnT e Hewar & 9 9 R 1 gR1 386 A
Syafer ¥1 :

el RAT B URT 401 B SRR YA fyeRar & sl uRT 386 # aftfa
wiferral 1 TR fhar W1 e & Afd A wifdaat s T8 B 1 9RT 401 (3) & USH 91
78 T ¥ fos Trdero ufdadl @ aea Swgfad o frad @ Smfifg @ fad 3§ gwRafia
& forar o ahar ¥ | 3 THR o GEfrd v @ afdd @1 oniiel 3 SUdR SUeRd § URR]
37ieT T8 1 S & T S &R o W1 TR ) 3rdieT e w1, GAAET o) Hriardl e
T8 B S Ghe & (EH GRT 401 (4)) |

31 : R0 HEe wfddi & qed AwYfad B ey 3 Qfifg @ Freey 4 gwmRafia
T8 far o wehar & | XN YR f19 94dR @1 et &1 PR Suetsy § AR a8 Irfied T8
AT & A VA GEIPR GIRT TR G0 Arfrent A GeaRog e 2l |

A B GRT 378 (4) W AHI B @ F gRAE] gRT 9o g B fady
IFART | S &1 WG & | 37 S AIHe el B 8T 378 (4) BRI AR B & I
ARIE0T A1RAeHT U071 Tal B S Fehdl) ¢

IREE &R gAAE 3 AR FEE aew B g R 9 @ afeR @ AR @
favg # W Adte R A R R 3. frear) XS 3. sgryaer I19Y, T.37E SR,
1962 g 1788 ¥ Ts yfauifad v & {6 75 & & % S=a ~marer widde urdh gR1 g
RIT0T ATt W FagfaR G TSR Y IR IR FHT & Wl & U 3 99 i B forw
IGYRI HIFAT &l 1 8 IR 39 SR & TN e 39 auaris Amel W g ae
w1few et yighan HEY SEME Fe D @B g W weeged Je @ Rra aRomrseg
Sad WY § R BT &9 IReAe & | ,

IR 4 elll< T A1 3. @ favarg, v s, 1951 Y@l 316 U & Wp~d
fa. Arfsien, T.aE.3%. 1951 GBI, 196 ¥ g fauiiad fean & b afe srfrer =marery
A RN HU G T B Ay W1ed B foREgpa fhan B O ~aratery gARiaTuT &) wifdkdl @ ded
AT B SN A TN TR AHAT & | T YHR TSV sl & Tod Te01 B arg W4
e R faaR o o | & R faamor =miter 7 srmey wHek AR 3 7@ foran 2 | s
TRIET0T Wi & ea U w1ed IR faaw frn o wahdn & W 9eer e A @) Ry R
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TR Y e WU QI TE B Y 78 A R # 78 o @1 30 v A
gia YFgeIiE 3. i ared, TATE AN, 2004 G458 3 H U vl fhar v ¥ i
I Hel ST WY P 8 3R R @y ¥ AR |s B SFed w)a iy
forar 1 A G ETOT <aTaTeTa SYSHRRT B SR SR B Y ARl BT L & WHe ¢

AT ST b <IRT g SyhTe] STAN . XTI R, VKR, 1973 Y B 2145
R R e ¥ aRar g1 uRg e A1 § e sidie <rerd b Hifd Heg
&1 QTR dND Y W IR0 1 e 8 S Webdl | V1 & AT AR A (q@raa) T
€. A6 () § f g e

9. e (qatea) & wel #§ 78 A yiia R S 6 5w wed B il B o
SR SUafi & 8l TRarE) §RT U9 SET IR YA B AR 1 SIhNT AReAd | A
AT IMRY | VY araven H GARE0T A WfR} F ST O sdariae Al § fhar o
¥ A T S R § U SIS BRAT AaeAd B I1 T ) G et &1 e b fory
T B LD B Y W JIAGA P GIRT B 0 A BRAT HAWH A W
RO §ARE 6 Wil B SUAN dact $9 SNUR WX FE fhar Wi aifey fa faemor
T Y 16y 1 R qeard T8 fhar ¥ A R e & gfesior 9y E |

T geeid §U ol ¥ 1. &G ST, TSR 1975 A 1854, W HICAT.
A GPCTIR, VAN, 1973 GP. 1274, GA< Y Gl &, IFARTY, V.30 3.
1975 @ 580 TN Ag= yary Rig 3. W] 8, THE IR, 1968 YAl 707 H S
AT B GEREAT T &

fideast gare R 3. 8 Y59, T.aME.8R. 2002 @l 2907 & HHA H A
afey ~araer & 3M® O gl @ fvem & yvEr g8 gfuifed fem g 6 gadem
Ty, YRR fdkrl @ T e B e Bea i fpd ux uggex g faaro
B AT T8 S b | $H YHvuT 7 yfrifde Rigial & SR W I8 HaE o Gebdl & b A
wfern a1 Fe T o 3R I WU F PIE SR Wied Tevl BN A TS B AT I
©Y Y DI TEV IR A W6 SRAPA DR Y 7S B @l Yo Al faRo el BIg DL
Rifdreran faerm= & R =g fAwe gon &1 A1 AR & ey & [eg TRarET gR1 9¥gd
TS AT A Y R @ e fan S Hahdn 8, e T8 |

T W Be ¢ o A wdtes =rerd 99 1951 A €. e (qatd) @ "l |
TP W 2004 TF TAget g (qala) 9@ & A 3§ FR=R 8 wa yidarea foan & 7 afe
gReTd g1 AN b QA B [Aeg FIE AT TRIDT 9 FY SR S A AR D S
# T TR fman o @ar & wafe-
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1. Junfe wfe 99 1% IR Ffe B R = fawer gen @,

2. TEO BN AN WIET B U0 DR @ 3HR B T,

3. OFIEY Wied B IR w9 | T8 R o A,

4. O XA B W kel g 8 A N Y yor e IRl B @,

el ga- i AN Wod & & & 98 Jien vfaxd) @ ded swa @ A
R B | ‘

qﬁgﬂﬁmma%aaawwwrwm?ﬁﬁmwmaﬁ?ﬁﬁww
THRIIET & YR W YA: fFare &1 s R s« | Arfel! wiffal & SieR W Al
e g Hd 7d T @ snuR W N T 78 e 5w B

aﬁwm%wﬁnmmm%,mgm'mﬁvwﬁ.m(mw} v.3g.
3N, 1976 Gar. 2205 % Reifey 7z N f& smigs @ wwa el T BT &Y BeoAl ¥EA B
HR] AgIfered AfvTeee el ¥ Q1 18 BT W4 HRIAMN 1M & guerayl 37 | srfier Sugfe
19 & B9 B HIRUT IR FF I faeen B THaT TAAE] Tirest 99 bl T8 S el ¥l |
aftga 1 AT Reel S e # aRar @ ORI 482 @ T8 ARG IR B |
Y ITT ITerd 1 U8 Hegd B {6 qvey sata B 1 A 9T SUrierd W ARIE
WIfeRTE H1 SUERT FHRA Y TIURN | HRATS DI AR USRI DR B: HIE I 71| AN
el Seg ~IITed g1 XIURUT § GRS wfdadl & ded SUeRy SoM ¥ Afd Bex
sfirge g1 A9 Hated ~RITer 7 qISH el YRga @1 TS IR I8 Y Sor 1 b
JULRY Y AT B YR GR A B NG 1 o Aot YIero efeid & el
UL W Jig T AhaT & | §H AN W AR Hated 1Tty - 98 ahe o & T |l &
N1 377 B q8d USIRY H I B g 31t BT STAR SueTey ¥ UG THY TURON
P AYR W Ied g B HAABR qaford Tai 2T & | STYa AW § Ied il
UL ¥ gfg o FHdl ¥ | SUYE Al R ¢, I8 e RIer & faadmed g

31 qUeRY A A A Ifg B Fay A g Rafd uzg ¥ & g o § g4
YR @ ST it 18 & | g & wifdal & aad A @ fred @ Sy @
forsed 3 aRafifa =& forar o Wt =g T B wfdy queidy A gig @& IR W 78 B o
S el § qUeREl & gRHATuT 3 gRadH @ forg griart 1 aifdat &1 A foban T e
&l
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LEGALITY OF COMMITTAL IN ABSENCE OF ACCUSED

Institutional Article
Ved Prakash
Director, JOTRI

The issue whether a case exclusively triable by a Court of Session can be
committed in the absence of the accused person has to be analysed and probed
into in the light of provisions contained in Sections 193 and 209 of the Code of
Criminal Procedure, 1973 (hereinafter referred to as ‘the Code’). Section 193
provides that Court of Session shall not take cognizance of an offence unless
“the case has been committed” to it by the Magistrate. Section 209 provides
that when the accused appears or is otherwise brought before the Court of Mag-
istrate” and it appears to the Magistrate that the offence is triable exclusively by
the Court of Session he shall commit the case after complying with sections
207 and 208.

A bare reading of Section 209 reveals that the magistrate can commit the
case relating to an offence exclusively triable by a Court of Session when - the
accused appears or is brought before it. Appearance may be in person or
through counsel as contemplated by Section 317 Clause (1) of the Code. The
proceeding of committal being in the nature of inquiry (as defined u/s 2(g) of
the Code) Section 317 will squarely apply in such a proceeding.

However, the problem arises when the accused or some of the accused
persons are neither personally present nor represented through counsel and
are rather absconding, then, whether in such a situation a committal order can
legally be passed? If no, what course has to be adopted in such a situation.

Here it is noteworthy that Sections 193 and 209 of the Code speak about
the commitment of ‘the case’ and not of the ‘accused’, whereas as pointed out
by the Apex Court in Jogendra Singh v. State of Punjab, AIR 1979 SC 389,
under the equivalent provision of the Old Code (i.e. Code of 1898) viz Section
193 (1) and Section 207 (A) the committal was of ‘the accused’ and not of ‘the
case’. In the aforesaid case the Apex Court while dealing with the question
relating to the ambit and scope of Section 319 of the Code held that pursuant
to committal and after taking cognizance a Sessions Court has jurisdiction to
add any person as an accused, when such person appears to have committed
from the evidence recorded at the trial and that interdict of Section 193 will not
be a bar.
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Clearly enough, the Apex Court has no occasion in the aforesaid case to
deal with the issue whether a case can be committed in the absence of the
accused or not. Therefore, the proposition that under the Code of 1973 it is ‘the
case’, which is committed and not ‘the accused’; cannot be a basis to infer that
a case can be committed in the absence of accused. Therefore, the issue has
to be examined in the light of various pronouncement on the point.

~ The ultimate impact of change in the phraseology from ‘committal of the
accused’ to committal of the case’ in the Code of 1898 and the new Code in-
vited attention of a Full Bench of the Kerala High Court in Kesavan Natesan v.
Madhavan Peethambharan and others, 1984 Cr.L.J. 324. The main controversy
in this case related to the issue as to whether there can be two committal or-
ders in police case and complaint case arising out of the same mcndent The
Court after examining various authorities observed as under: A

“The expression “case” is not synonymous with occurrence
of crime or transaction. The court can commit an accused
to the Sessions or a case to Sessions but cannot commit a
transaction or crime or an offence to the Sessions. “Case”
only means the case taken on file by the Magistrate on
taking cognizance. Cognizance might have been taken on
a police report or otherwise. Having taken cognizance of
the offence under one of the provisions of Section 180 of
the Code, the Magistrate may take on file another case
initiated under the other clauses of Section 190. We are
unable to agree that substitution of the expression
“accused” by the expression “case” in these provisions
postulates an inhibition against taking two cases on file or
having two committal proceedings or passing two committal
orders.”

The Court emphasized that expression “the case” indicates a particular
case before the Court qua an accused and not the entire case relating to a
particular offence. The Court observed that there could be plurality of cases in
regard to the same offence leading to plurality of committal proceedings and
orders. The word “case” cannot be interpreted in a narrow and technical way.

The aforesaid proposition of law makes it abundantly clear that out of a
single incident concerning an offence there may be a number of cases qua
different accused persons and secondly a number of committal proceedings as
well, if the need be there.
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The next decision in the series is Ram Deo Roy v. Ram Dhyan Roy & Anr.,
1993 (2) Crimes 538 (Patna). In this case (a case u/ss 302/201/34 IPC) one of
the accused persons remained absent before the committal Court. After com-
mittal the absconding accused appeared before the Sessions Court and was
allowed to face the trial along with other accused persons. Examining the legal-
ity and propriety of the procedure the Court came to the conclusion that for
committal it is necessary that either the accused appears or is brought before
the Magistrate and in absence of an accused no committal order can be passed.
The Court was of the view that Sections 207 and 208 of the Code pre-suppose
the appearance of the accused before the Magistrate. The Court further made
it clear that presence of an accused before the Sessions Court without commit-
tal of his case is meaningless. The presence must be in pursuance of the com-
mitment of the case of the accused to the Court of Sessions under Section 209
of the Code and the appearance of the accused cannot be deemed to be an
appearance for the purpose of section 226 of the Code if it is not in pursuance
of the commitment of the case under Section 209 of the Code for starting with
the trial of the case.

In the aforesaid case the controversy regarding ‘committal of the accused’
and ‘committal of the case’ was also examined and it was observed that unless
a particular accused appears or is brought before the committing Magistrate
“his case” cannot be committed to the Court of Session. The Court summed up
the position as under: ’

“Thus to sum up it is a condition precedent for trial of
an accused before a Court of Session that he should
present himself before the Magistrate for observance of
the provisions of section 207 as well as the procedure laid
by section 209 of the Code by the committing Magistrate.
His appearance before the Court of Session directly for
the first time bypassing the provisions of Sections 207 and
209 of the Code shall not be deemed to be his appearance
before the Sessions Court as an accused in the sessions
case in question and he cannot be allowed to join the trial.
The Sessions Judge has no power to try the case of an
accused in a session trial unless the accused has been
committed to the Court of Session, except as provided
under Section 319 of the Code, which also does not deal
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with an accused in the case but is for those persons who
have not been accused in the case.”

Again in Israil Rai & Ors. v. State of Bihar, 1994 (3) Crimes 535 (Patna) the
issue was examined at length and it was heid that under the circumstance it
can be said that the Magistrate is required to commit the accused persons who
are before him and if an additional or supplementary charge-sheet is submitted
against some of them in such situation there can be a subsequent committal
order and subsequent committal is not prohibited under Section 209 Cr.P.C.

Karnataka High Court also examined this issue in H.M. Revanna v. State of
Karnatak, 1997 (4) Crimes 253 and after referring to various authorities reached
the conclusion that it is incumbent on the Magistrate to secure the presence of
accused persons first and thereafter to commit the case to the Court of Ses-
sion. The court also examined the Course to be pursued when it is not possible
to secure the presence of the absconding accused persons and held that :

“If the Magistrate cannot secure the presence of the
accused persons, he is at liberty to split up the case against
the persons who are present before the Magistrate and to
proceed with the case following the necessary procedure
as contemplated under Cr.P.C”

Here it may be pointed out that clause (2) of Section 317 of the Code
contemplates split of the case either in inquiry or trial when it says that the
Court may order that the case of such accused who is neither present nor
represented by the pleader can be taken up or can be tried separately.

In view of the aforesaid, there may not be two opinions that a Magistrate
has no jurisdiction to commit a case in the absence of an accused person.
Where there are more than one accused the Magistrate should make efforts to
secure the presence of the absconding accused by resorting to procedure pro-
vided in Chapter VI of the Code. If even after that the presence cannot be
secured the Magistrate can commit the case regarding those accused persons,
who are present, and proceed against the absconding accused persons u/s

317 (2) r/w/s 299 of the Code.
@
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fa. &l FIGRAT, 2000 (3) TARNTAS. 204 T =17 §IT ITeTgEe 3. Joraet (g afa,
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PART - 11

NOTES ON IMPORTANT JUDGMENTS

64. CONSTITUTION OF INDIA - Article 136
Case of appellant and non-appellant convict standing on the same
footing — Apex Court under Article 136 can set aside conviction of
non-appeliant as well.
Anjius Dungdung v. State of Jharkhand
Judgment dt. 04.10.2004 passed by the Supreme Court in Criminal
Appeal No. 360 of 2004, reported in (2005) 9 SCC 765

Held :

We find that the cases of accused Rajesh Yadav @ Raju Gowala and
Silbestor Dungdung stand on the same footing as that of the appellant, though
their conviction was upheld by the High Court and no appeal has been pre-
ferred to this Court. It is well settled that in such circumstances, this Court, in
the exercise of powers under Article 136 of the Constitution, can set aside their
conviction as well in spite of the fact that they did not prefer any appeal to this
Court if, in its opinion, their case also stands on the same footing. Reference in
this connection may be made to the decision of this Court in the case of Pawan
Kumar v. State of Iarayana, (2003) 11 SCC 241 in which case even though no
appeal was preferred by one of the accused, but while hearing appeal of an-
other accused, this Court having doubted veracity of the prosecution case in its
entirety, interfered with the conviction of that accused also who did not prefer
any appeal to this Court. Thus, we are of the view that accused Rajesh Yadav @
Raju Gowala and Silbestor Dungdung are aiso entitied to acquittal along with
the appellant.

65. CRIMINAL TRIAL :
Appreciation of Evidence - Failure to examine all the witnesses named
.in FIR, effect of — Such failure cannot be a ground to reject prosecu-
tion evidence out-rightly — Court should examine the evidence avail-
able on record — Non-examination of 1.0. — Court should see whether
it has prejudiced the accused.
Birendra Rai and others v. State of Bihar
Judgment dt. 18.11.2004 passed by the Supreme Court in Criminal
Appeal No. 603 of 2004, reported in (2004) 9 SCC 719

Held :

It is then argued that several persons were named in the first information
report, as also by the witnesses, who were present in the nearby shops when
the occurrence took place but none of them has been examined. Mere failure to

JOTI JOURNAL - APRIL 2006- PART Il 77



examine all the witnesses who may have witnessed the occurrence will not result
in outright rejection of the prosecution case if the witnesses examined by the
prosecution are found to be truthful and reliable. Moreover, we cannot ignore
the reality that many eyewitnesses shy away from giving evidence for obvious
reasons.

"It was then submitted that the investigating officer was not examined in
this case and that has resulted in prejudice to the accused. Having gone through
the evidence of witnesses and other material on record, we do not find that any
prejudice has been caused to the defence by non-examination of the investi-
gating officer. The mere fact that according to the seizure list a stick with blood-
stains and pellet marks was seized from the place of occurrence, would not
advance this argument any further. The seizures have not been proved in this
case because the investigating officer was not examined, and the seizure wit-
ness has turned hostile. We, therefore, ignore the seizures made and base our
decision on the other evidence and the evidence of two eyewitnesses, who
have impressed us as truthful.

66. MADHYASTHAM ADHIKARAN ADHINIYAM, 1983 (M.P.) — Sections 2 (i)
and 20
Bar of jurisdiction of Civil Court u/s 20 regarding dispute concerning
'works contract'- ‘Works Contract’, meaning of — Law explained.
President, Nagar Panchayat, Pichhore and another v. Rakesh Kumar
Sehgal
Reported in 2005 (2) Vidhi Bhasvar 141

Held :

As regards jurisdiction of the civil Court, counsel for appellant submits that
State Government has framed a law, namely, M.P. Madhyastham Adhikaran
Adhiniyam, 1983. Section 20 of the said Act bars the jurisdiction of the civil
Court. After perusing the said section, | find that the said section bars the civil
Courts in respect of the matters about which the Tribunal constituted under the
said Adhiniyam can take cognizance of the matter. Thus, as per the said section,
all the matters which are within the jurisdiction of the Tribunal cannot be decided
by the civil Court and the civil Court has no jurisdiction to entertain them and
only the Tribunal constituted under the said Adhiniyam is empowered to deal
with them. For appreciating the arguments advanced by learned counsel for the
appellant it is necessary to find out whether the present suit can be decided by
the Madhyastham Adhiniyam. For that purpose, sections 2 (d) and 2 (i) are
relevant. Section 2 (d) defines the word 'dispute' and lays down that any claim
of ascertained money valued at Rs. 50,000/- or more relating to differences
arising out of the execution or non-execution of the work contract or part thereof.
Thus, from reading the definition of word 'dispute' it is clear that there must be
a dispute about the money valued at Rs. 50,000/- or more relating to execution
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or non-execution of work contract. The word 'work contract' is defined is section
2 (i) and reads as under :

" 2 (i) 'works-contract' means an agreement in writing for the execu-
tion of any work relating to construction, repair or maintenance of
any building or superstructure, dam, weir, canal, reservoir, tank, lake,
road, well, bridge, culvert, factory, workshop, power house, trans-
formers or such other works of the State Government or Public Un-
dertaking as the State Government may by notification, specify in
this behalf at any of its stages, entered into by the State Government
or by an official of the State Government or Public Undertaking or its
official for and on behalf of such Public Undertaking and mncludes an
agreement for the supply of goods or material and all other matters
relating to the execution of any of the said works.”

Thus, work contract as per the said definition means a contract for a work
relating to construction, repair, maintenance of any building or superstructure,
dam, weir, canal, reservoir, tank, lake, road, well, bridge, culvert, factory, work-
shop, power house, transformers etc. and includes an agreement for supply of
goods or material relating to execution of the said work. This means that there
must be an agreement relating to construction of building etc. and the goods
have been supplied in relation to execution of the said construction work.

In the present case, plaintiff has approached the Court merely by saying
that he has supplied the goods to the Municipal Council. He has nowhere averred
that these goods were supplied in connection to a work order issued in respect
of any construction work. 'Defendant’, in his written statement has also nowhere
alleged that the goods were supplied in connection with any construction work
and in such circumstances the mere supply of goods unconnected with any
particular building or construction work will not be covered under the definition
of the word 'work contract' as defined by section 2 (i). Hence the present dis-
pute is not a dispute which is within the jurisdiction of the Tribunal constituted
under the said Adhiniyam.

67. RENT CONTROL AND EVICTION :
Notice — Whether notice terminating tenancy required in cases
governed by rent laws? Held, No — Law explained.
Jaswant Raj Soni v. Prakash Mal
Reported in 2005 (lf) MPJR 502

Held :

We have heard the learned counsel for the parites. So for as the
requirement of issuance of notice under Section 106 of the Transfer of Property
Act before institution of an eviction petition is concerned, the issue stands
concluded as per a seven Judge bench decision of this Court in V. Dhanpal
Chettiar vs. Yesodai Ammal, 1979 (1) SCC 214. It has been held that there is no
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legal requirement for issuance of a notice under Section 106 of the Transfer of
Property Act before institution of an eviction petition. Therefore, requirement of

notice under Section 106 is not necessary.
®

68. CONSTITUTION OF INDIA : Articles 32 & 226
Ambit and scope of writ jurisdiction under Articles 32 and 226
regarding grant of compensation for violation of fundamental rights
— Law explained.
S.P.S. Rathore v. State of Harayana and others
Judgment dated 06.05.2005 Passed by the Supreme Court in Civil Appeal
No. 1276 of 2003, reported in (2005) 10 SCC 1

Held :

No doubt, the courts while exercising jurisdiction under Articles 32 and
226 can award compensation for the violation of fundamental rights guaranteed
by the Constitution but such a power should not be lightly exercised. In Rudul
Sah v. State of Bihar, (1983) 4 SCC 141 where compensation was awarded, this
Court was faced with a situation where the petitioner who was acquitted by the
Court of Session was released from jail more than 14 years after he was acquit-
ted. The petitioner approached the Court asking for his release on the ground
that his detention in the jail was unlawful and claimed compensation for the
illegal incarceration. The petitioner was released from jail and as regards the
compensation for illegal detention the Court held that though Article 32 cannot
be used as a substitute for the enforcement of rights and obligations which can
be enforced efficaciously through the ordinary processes of courts, however, in
order to rectify the grave injustice perpetrated upon the petitioner by illegally
detaining him in jail for 14 years after his acquittal, which violated his funda-
mental right to life and liberty guaranteed under Article 21 of the Constitution,
the court in the exercise of its jurisdiction under Article 32, can pass an order
for the payment of money if such an order is in the nature of compensation
consequential upon the deprivation of a fundamental right. This principle has
been consistently followed in the subsequent line of cases : Sebastian M. Hongray
v. Union of India, (1984) 3 SCC 82, Bhim Singh v. State of ] & K, (1985) 4 SCC
677, Peoples' Union for Democratic Rights v. Police Commr., (1989) 4 SCC 730;
State of Maharashtra v. Ravikant S. Patil, (1991) 2 SCC 373, Peoples' Union for
Democratic Rights v. State of Bihar, (1987) 1 SCC 265, Saheli, A Women's Re-
sources Centre v. Commr. of Police, (1990) 1 SCC 422, Arvinder Singh Bagga v.
State of U.P., (1994) 6 SCC 565, P. Rathinam v. Union of India, (1989) Supp (2)
SCC 716, Death of Sawinder Singh Grover, in re, (1995) Supp (1) SCC 450; Inder
Singh v. State of Punjab, (1995) 3 SCC 702, D.K. Basu v. State of W.B., (1997) 1
SCC 416, Chairman, Rly. Board v. Chandrima Das, (2000) 2 SCC 465.

In Nilabati Behera v. State of Orissa, (1993) 2 SCC 746, a writ petition was
filed under Article 32 of the Constitution for determining the claim of compensa-
tion consequent upon the death of the petitioner's son in police custody. In view
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of the denial by the State that death was due to police harassment when the
deceased was in police custody, this Court gave a direction to the District Judge,
Sundergarh in Orissa, to hold an inquiry into the matter and submit a report.The
District Judge reached the conclusion that it was a case of custodial death. In
view of the dispute as to the correctness of the findings in the report of the
District Judge, the matter was examined afresh by this Court in the light of the
objections raised. This Court also reached the same conclusion on a reappraisal
of the evidence adduced at the enquiry. On this conclusion, the question arose
as to the liability of the State for payment of compensation for custodial death.
The Court held that : (SCC p. 762, para 17)

" '[A] claim in public law for compensation’ for contravention of hu-
man rights and fundamental freedoms, the protection of which is guar-
anteed in the Constitution, is an acknowiedged remedy for enforce-
ment and protection of such rights, and such a claim based on strict
liability made by resorting to a constitutional remedy provided for the
enforcement of a fundamental right is ‘distinct from, and in addition
to, the remedy in private law for damages for the tort’ resulting from
the contravention of the fundamental right".

The Court further observed that : (SCC pp. 762-63, para 17)

“The defence of sovereign immunity being inapplicable, and alien to
the concept of guarantee of fundamental rights, there can be no ques-
tion of such a defence being available in the constitutional remedy. It
is this principle which justifies award of monetary compensation for
contravention of fundamental rights guaranteed by the Constitution,
when that is the only practicable mode of redress available for the
contravention made by the State or its servants in the purported ex-
ercise of their powers, and enforcement of the fundamentai right is
claimed by resort to the remedy in public law under the Constitution
by recourse to Articles 32 and 226 of the Constitution.

69. CIVIL PROCEDURE CODE, 1908 - Section 100
Second appeal — Non-formulation of substantial question of law, ef-
fect of — It amounts to an illegality — Law explained.
Manicka Poosali (Dead) by LRs. and others v. Anjalai Ammal and
another
Judgment dated 17.03.2005 passed by the Supreme Court in Civil Appeal
No. 6736 of 1999, reported in (2005) 10 SCC 38

Ield :

Sub-section (3) of Section 100 provides that the memorandum of appeal
shall precisely state the substantial question of law involved in the appeal and
the High Court on being satisfied that a substantial question of law is involved in
a case shall formulate the said question. Sub-section (5) provides that "the
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appeal shall be heard on the question so formulated". (emphasis supplied) It
reserves the liberty with the respondent against whom the appeal was admitted
ex parte and the question of law was framed in his absence to argue that the
case did not involve the question of law so framed. Proviso to sub-section (5)
states that the question of law framed at the time of admission would not take
away or abridge the power of the High Court to frame any other substantial
guestion of law which was not formulated earlier, if the court is satisfied that the
case involved such additional questions after recording reasons for doing so. A
reading of Section 100 makes it abundantly ciear that if the appeal is enter-
tained without framing the substantial question of law, then it would be illegal
and would amount to failure or abdication of the duty cast on the court. In a
number of judgments it has been held by this Court that the existence of the
substantial question of law is the sine qua non for the exercise of jurisdiction
under Section 100 of the Code of Civil Procedure. (Refer to Kshitish Chandra
Purkait v. Santosh Kumar Purkait, (1997) 5 SCC 438, Panchugopal Barua v. Umesh
Chandra Goswami, (1997) 4 SCC 713, Kondiba Dagadu Kadam v. Savitribai Sopan
Gujar, (1999) 3 SCC 722, Santosh Hazari v. Purushottam Tiwari, (2001) 3 SCC
179 and Thiagarajan v. Venugopala swamy B. Koil, (2004) 5 SCC 762.)

In Santosh Hazari case (supra) a three-Judge Bench of this Court after
examining the provision of Section 100 exhaustively has concluded that the
scope of hearing of the second appeal by the High Court is circumscribed by
the questions formulated by the High Court at the time of the admission of the
appeal and that the High Court has to hear the appeal on the substantial ques-
tions of law so framed. That the High Court would be at liberty to hear the
appeal on any other substantial question of law, not earlier formulated by it, if
the Court is satisfied of two conditions i.e. (i) the High Court feels satisfied that
the case involves such question, and (ii) the High Court records reasons for its
such satisfaction.

70. CIVIL PROCEDURE CODE, 1908 - Section 9
WORDS AND PHRASES :

(i) Jurisdiction of Civil Court — Principle relating to exclusion of
jurisdiction — Law stated in Dhulabhai's case reiterated.

(ii) Expression 'cause of action’, meaning and connotation of.
Swamy Atmananda and others v. Sri Ramakrishna Tapovanam
and others

Judgment dated 13.04.2005 passed by the Supreme Court in Civil Appeal

No. 2395 of 2000, reported in (2005) 10 SCC 51

Held :

(i) in Dhulabhai v. State of M.P., (1968) 3 SCR 662, Hidayatullah, C.J. Sum-
marised the following principles relating to the exclusion of jurisdiction of civil
courts : (SCR pp. 682 B-H-683 A-C) |
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(a) "Where the statute gives a finality to the orders of the special tribu-
nals the civil court's jurisdiction must be held to be excluded if there
is adequate remedy to do what the civil courts would normally do in a
suit. Such provision, however, does not exclude those cases where
the provisions of the particular Act have not been complied with or
the statutory tribunal has not acted in conformity with the fundamen-
tal principles of judicial procedure."

(b) "Where there is an express bar of the jurisdiction of the court, an
examination of the scheme of the particular Act to find the adequacy
or the sufficiency of the remedies provided may be relevant but is not
decisive to sustain the jurisdiction of the civil court.

Where there is no express exclusion the examination of the remedies
and the scheme of the particular Act to find out the intendment be-
comes necessary and the result of the inquiry may be decisive. In the
latter case it is necessary to see if the statute creates a special right
or a liability and provides for the determination of the right or liability
and further lays down that all questions about the said right and li-
ability shall be determined by the tribunals so constituted, and whether
remedies normally associated with actions in civil courts are prescribed
by the said statute or not."

(c) “Challenge to the provisions of the particular Act as ultra vires cannot
be brought before tribunals constituted under that Act. Even the High
Court cannot go into that question on a revision or reference from
the decision of the tribunals.”

(d) “When a provision is already declared unconstitutional or the consti-
tutionality of any provision is to be challenged, a suit is open. A writ of
certiorari may include a direction for refund if the claim is clearly within
the time prescribed by the Limitation Act but it is not a compulsory
remedy to replace a suit” )

(e) “ Where the particular Act contains no machinery for refund of tax
collected in excess of constitutional limits or illegally collected a suit
lies.”

(f) "Questions of the correctness of the assessment apart from its con-
stitutionality, are for the decision of the authorities and a civil suit
does not lie if the orders of the authorities are declared to be final or
there is an express prohibition in the particular Act. In either case the
scheme of the particular Act must be examined because it is a rel-
evant enquiry."

(g) "An exclusion of the jurisdiction of the civil court is not readily to be
inferred unless the conditions above set down apply."

(See Rajasthan SRTC v. Krishna Kant, (1995) 5 SCC 75, Dwarka Prasad
Agrawal v. Ramesh Chander Agarwal, (2003) 6 SCC 220, Sahebgouda
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v. Ogeppa, (2003) 6 SCC 151, and Dhruv Green Field Ltd. v. Hukam
Singh, (2002) 6 SCC 416)

(ii) Osborne's Concise Law Dictionary "cause of action" as the fact or com-
bination of facts which give rise to a right or action. In Black's Law Dictionary it
has been stated that the expression cause of action is the fact or facts which
give a person a right to judicial relief. In Stroud's Judicial Dictionary a cause of
action is stated to be the entire set of facts that give rise to an enforceabte
claim; the phrase comprises every fact which, if traversed, the plaintiff must
prove in order to obtain judgment.

A cause of action, thus, means every fact, which, if traversed, it would be
necessary for the plaintiff to prove in order to support his right to a judgment of
the court. In other words, it is a bundle of facts which taken with the law applica-
ble to them gives the plaintiff a right to relief against the defendant. It must
include some act done by the defendant since in the absence of such:an act no
cause of action can possibly accrue. It is not limited to the actual infringement
of the right sued on but includes all the material facts on which it is founded.

71. SERVICE LAW :
Punishment — Scope of interference with quantum of punishment -
Jurisdiction of Court to interfere - Law explained. -
Damoh Panna Sagar Rural Regional Bank and anothér v. Munna Lal
Jain
Judgment dated 17.12.2004 passed by the. Supreme Court in Civil
Appeal No. 8258 of 2004, reported in, (2005) 10 SCC 84

Held :

The scope of interference with- quantum of punlshment has been the sub-
ject-matter of various decisions of thls Court. Such mterference cannot be a
routine matter.

Lord Green said in 1948 in the famous Assbcxated Provmcial Picture Houses
v. Wednesbury Corpn., (1947) 2 All ER 680 (CA) that when a statute gave d|s-
cretion to an administrator to take a decision, the scope of judICIa| review would
remain limited. He said that interference was not permissible unless one or the
other of the following conditions was satisfied, namely; the order was contrary
to law, or relevant factors were not considered, or irrelevant factors were con-
sidered; or the decision was one which no reasonable person could have taken.
These principles were consistently followed in.the UK and in India to judge the
validity of administrative action. It is equally well known that.in 1983, Lord Diplock
in Council of Civil Service Unions v. Minister for Civil Service, 1985 AC 374
(called "CCSU case") summarised the prmcxples of judicial review of administra-
tive action as based upon one or the other of the following viz. lllegallty, proce-
dural irregularity and irrationality. He, however, opined that "proportionality" was

a "future possibility."
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In Union of India v. G. Ganayutham, (1997) 7 SCC 463 this Court summed
up the position relating to proportionality in paras 31 and 32, which read as
follows : (SCC pp. 478-80)

"31. The current position of proportionality in administrative law in
England and India can be summarised as follows :

(1) To judge the validity of any administrative order or statu-
tory discretion, normally the Wednesbury test is to be applied to find
out if the decision was illegal or suffered from procedural improprie-
ties or was one which no sensible decision-maker could, on the ma-
terial before him and within the framework of the law, have arrived at.
The court would consider whether relevant matters had not been taken
‘into account or whether irrelevant matters had been taken into ac-
count or whether the action was not bona fide. The court would also
consider whether the decision was absurd or perverse. The court
would not however go into the correctness of the choice made by the
administrator amongst the various alternatives open to him. Nor could
the court substitute its decision to that of the administrator. This is
the Wednesbury (supra) test.

(2) The court would not interfere with the administrator's deci-
sion unless it was illegal or suffered from procedural impropriety or
was irrational — in the sense that it was in the sense that it was in
outrageous defiance of logic or moral standards. The possibility of
other tests, including proportionality being brought into English ad-
ministrative law in future is not ruled out. These are the CCSU (supra)
principles.

(3) (a) As per R.V. Secy. of State for Home Deptt. ex p Bugdaycay,
(1987) 1 All ER 940, R.V. Secy. of State for the Home Deptt., ex p Brind,
(1991) 1 All ER 720 and R.V. Ministry of Defence, ex p Smith, (1996) 1
All'ER 257 as long as the convention is not incorporated into English
law, the English courts merely exercise a secondary judgment to find
out if the decision-maker could have, on the material before him, ar-
rived at the primary judgment in the manner he has done.

(3) (b) If the convention is incorporated in England making
available the principle of proportionality, then the English courts will
render primary judgment on the validity of the administrative action
and find out if the restriction is disproportionate or excessive or is not
based upon a fair balancing of the fundamental freedom and the need
for the restriction thereupon.

(4) (a) The position in our country, in administrative law, where
no fundamental freedoms as aforesaid are involved, is that the courts/
tribunals will only play a secondary role while the primary judgment
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as to reasonableness will remain with the executive or administrative
authority. The secondary judgment of the courts is to be based on
Wednesbury and CCSU principles as stated by Lord Greene and Lord
Diplock respectively to find if the executive or administrative authority
has reasonably arrived at his decision as the primary authority.

(4)(b) Whether in the case of administrative or executive action
affecting fundamental freedoms, the courts in our country will apply the
principle of 'proportionality’ and assume a primary role, is left open, to
be decided in an appropriate case where such action is alleged to offend
fundamental freedoms. It will be then necessary to decide whether
the courts will have a primary role only if the freedoms under Article 19,
21 etc. are involved and not for Article 14.

32. Finally, we come to the present case. It is not contended before
us that any fundamental freedom is affected. We need not therefore
go into the question of ‘proportionality’. There is no contention that
the punishment imposed is illegal or vitiated by procedural impropri-
ety. As to ‘irrationality’, there is no finding by the Tribunal that the
decision is one which no sensible person who weighed the pros and
cons could have arrived at nor is there a finding, based on material,
that the punishment is in 'outrageous' defiance of logic. Neither
Wednesbury nor CCSU tests are satisfied. We have still to explain
Ranjit Thakur, v. Union of India, (1987) 4 SCC 611.

(emphasis in original)
The common thread running through in all these decisions is that the court
should not interfere with the administrator's decision unless it was illogical or
suffers from procedural impropriety or was shocking to the conscience of the
court, in the sense that it was in defiance of logic or moral standards. In view of
what has been stated in Wednesbury case (supra) the court would not go into
the correctness of the choice made by the administrator open to him and the
court should not substitute its decision to that of the administrator. The scope of
judicial review is limited to the deficiency in decision-making process and not
the decision.

To put differently unless the punishment imposed by the disciplinary au-
thority or the appellate authority shocks the conscience of the court/tribunat,
there is no scope for interference. Further to shorten litigations it may, in ex-
ceptional and rare cases, impose appropriate punishment by recording cogent
reasons in support thereof. in the normal course if the punishment imposed is
shockingly disproportionate it would be appropriate to direct the disciplinary
authority or the appeilate authority to reconsider the penalty imposed.
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72. SPECIFIC RELIEF ACT, 1963 — Section 34
LAND REVENUE CODE, 1959 (M.P.) — Section 57 (2)
Suit for declaration and possession of agricultural land — Whether
Civil Court has jurisdiction — Held, suit can directly be filed before
Civil Court.
Hukam Singh (Dead) By L. Rs. and others v. State of M.P.
Judgment dated 09.12.2004 passed by the Supreme Court in Civil
Appeal No. 103 of 2000, reported in (2005) 10 SCC 124

Held :

A reading of the judgment of the trial court shows as if the suit was for
declaration of title. We have seen the original plaint, which is in Hindi. The learned
counsel for the State, on seeing the averments made in the plaint and the relief
sought for, could not dispute that in the said suit, declaration was sought by the
appellant in relation to his rights as a bhumiswami.

Paras 14 and 17 of the decision rendered by the Full Bench of the Madhya
Pradesh High Court in Ramgopal Kanhaiyalal v. Chetubatte, AIR 1976 MP 160
(FB) read: (AIR p. 164)

“14. 1t must be remembered that a bhumiswami has a title
though he ‘is not the ‘swami’ of the ‘bhumi’ which he holids, in the
sense of absolute ownership, because as declared in Section 257 of
the Revenue Code, ownership of land vests in the State Government,
yet, he is a bhumiswami. He is not a mere lessee. His rights are higher
and superior. They are akin to those of a proprietor in the sense that
they are transferable and heritable and, he cannot be deprived of his
possession, except by due process of law and under statutory provi-
sions, and his rights cannot be curtailed except by legislation.

17. We, therefore, hold that a bhumiswami is not bound to
avail himself of the speedy remedy provided in Section 250 of the
Code. It is open to him to take recourse to the summary remedy un-
der Section 250, or even without it straightway bring a suit in the civil
court for declaration of his title and possession. Even if there has
been a decision under Section 250 by a Revenue Court, the party
aggrieved may institute a civil suit to establish his title to the disputed
land. We further hold that Nathu v. Dilbande [{ussain, AIR 1967 MP 14
was correctly decided. The civil court can take cognizance of a suit.
This is our answer to the questions referred to us.”

The view taken by the Full Bench of the Madhya Prades High Cour{ is
affirmed by this Court in Rohini Prasad v. Kasturchand, (2000} 3 SCC 668.
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73. CRIMINAL TRIAL :
Appreciation of evidence — Non-examination of eye witnesses named
in FIR, effect of — Court should assess worth of the testimony of
witness examined by prosecution ~ Mere non-examination of other
witness not to adversely effect prosecution case.
Pohlu v. State of Haryana
Judgment dated 02.11.2004 passed by the Supreme Court in Crimi-
nal Appeal No. 936 of 1999, reported in (2005) 10 SCC 196

Held:

It was then submitted that some of the material witnesses were not exam-
ined and in this connection it was argued that two of the eyewitnesses named in
the FIR, namely, Chander and Sita Ram were not examined by the prosecution.
Dharamvir, son of Sukhdei was also not examined by the prosecution though he
was a material witness, being an injured eyewitness, having witnessed the as-
sault that took place in the house of Sukhdei, PW2. it is true that it is not neces-
sary for the prosecution to multiply witnesses, if it prefers to rely upon the evi-
dence of the eyewitnesses examined by it, which it_considers sufficient to prove
the case of the prosecution. However, the intrinsic worth of the testimony of the
witnesses examined by the prosecution has to be assessed by the court. i their
evidence appears to be truthful, reliable and acceptable, the mere fact that
some other witnesses have not been examined, will not adversely affect the
case of the prosecutton

74. INDIAN PENAL CODE, 1860 — Sections 304-B and 120 _
Dowry death — Lack of specific evidence to show complicity of mother-
in-law or father-in-law — Mere physical presence in the house not
sufficient to establish penal liability or to give rise to inference of
criminal conspiracy.
Angoori and another v. State of Rajasthan
Judgment dated 29.07.2004 passed by the Supreme Court in Cl'ln'Il-
nal Appeal No. 1110 of 2002, reported in (2005) 10 SCC 210

Held :

Coming to Crl. A. No. 1110 of 2002, the appellants Angoori and Amrit Lal
were admittedly proved to be present in the house. There was no allegation that
these appellants were causing any cruelty to deceased Neeraj. In fact, the evi-
dence of PW 1 would show that appellant Amrit Lal came to the house of PW 1
and appealed to him that he would take Neeraj to the matrimonial home and
take. care of her. As regards appeliant Angoori also, there is no case that she
caused any cruelty or harassment to the deceased.

Neeraj used to visit her parents’ house and narrated the incidents which
happened in the matrimonial home and these facts are admitted by PW 1 and
PW 10 in their evidence. In any of these incidents she never complained that
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the appellants Angoori and Amrit Lal caused any harm or hurt to her life. it
appears that the deceased might have wanted to end her life because of the
mental and physical torture caused by her husband Hemender Kumar. In the
absence of specific evidence to show the complicity of the appellants Angoori
and Amrit- Lal for the offence punishable under Section 304-B IPC, we can only
say that they are not guilty of any offence charged against them. The counsel
for the State submitted that these appellants have been convicted under Sec-
tion 120-B IPC as there was conspiracy on the part of these appeliants for the
commission. of offence. In respect of conspiracy, also, no evidence has been
adduced by the prosecution except their physicial presence in the house at the
time of incident.

75. INDIAN PENAL CODE, 1860 — Sections 415, 418 and 420
Cheating, offence of u/s 420 - Complainant must show existence of
fraudulent and dishonest intention at the t|me of commission of of-
fence — Law explained.
Anil Mahajan v. Bhor Industries Ltd. and another
Judgment dated 06.10.2004 passed by the Supreme Court in Crimi-
nal Appeal No. 1164 of 2004, reported in (2005) 10 SCC 228

Held :

In Alpic Finance Ltd. v. P. Sadasivan, (2001) 3 SCC 513 this Court was
considering a case where the complainant had alleged that the accused was
not regular in making payment and committed default in payment of instalments
and the bank had dishonoured certain cheques issued by him. Further allegation
of the complainant was that on physical verification certain chairs were found
missing from the premises of the accused and thus it was ‘alleged that the
accused committed cheating and caused misappropriation of the property
belonging to the complianant. Noticing the decision in the case of Nagawwa v.
Veeranna Shivalingappa Kanjalgi, (1976) 3 SCC 736 wherein it was held that the
Magistrate while issuing process should satisfy himself as to whether the
allegations in-the complaint, if proved,.would ultimately end in the conviction of
the accused and the cnrcumstances under which the process issugd by the
Magistrate could be quashed,’ the. contours of the powers of the High Court
under Section 482 CrPC were lald down and it was held (SCC p.,520, paras 10-
11)

- "10. The facts-in the present-case have to be appreciated in: the tight
-of the-various decisions of tis Court. When somebody suffers injury to
his person, property or reputation, he may have remedies both un-
der civil and criminal Iaw The injury aIIeged may form the basis of

* civil claim and may also-onstitute the mgredlents of some crime pun-

~ishable under criminal law: When there ‘is dispute between the’ par—
ties arising out of a transaction mvolvmg passmg of valuabie proper-

" ties between them, the aggrieved person may have a right to'sue for
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76.

damages or compensation and at the same time, law permits the
victim to proceed against the wrongdoer for having committed an of-
fence of criminal breach of trust or cheating. Here the main offence
alleged by the appellant is that the respondents committed the offence
under Section 420 IPC and the case of the appellant is that the respond-
ents have cheated him and thereby dishonestly induced him to deliver
property. To deceive is to induce a man to believe that a thing is true
which is false and which the person practising the deceit knows or
believes to be false. It must also be shown that there coxisted a fraudu-
lent and dishonest intention at the time of commission of the offence.
There is no allegation that the respondents made any wilful misrepre-
sentation. Even according to the appellant, the parties entered into a
valid lease agreement and the grievance of the appellant is that the
respondents failed to discharge their contractual obligations. In the
complaint, therc is no alleglation that there was fraud or dishonest
inducement on the part of the respondents and thercby the respond-
ents parted with the property. 1t is trite law and common sense that an
honest man entering into a contract is deemed to represent that he
has the present intention of carrying it out but if, having accepted the
pecuniary advantage involved in the transaction, he fails to pay his
debt, he does not necessarily evade the debt by deception.

11. Moreover, the appellant has no case that the respondents obtained
the article by any fraudulent inducement or by wilful misrepresenta-
tion. We are told that the respondents, though committed default in
paying some instalments, have paid substantial amount towards the
consideration.”

(emphasis supplied by us)
®

INDIAN PENAL CODE, 1860 — Section 34 and 149

Charge framed with the aid of Section 149 not established — No charge
framed with the aid of Section 34 — Whether conviction with the aid
of Section 34 proper ? Held, Yes — Further held even solitary accused
can be convicted with the aid of Section 34. )
Mangu Khan and others v. State of Rajasthan

Judgment dated 24.02.2005 passed by the Supreme Court in Crimi-
nal Appeal No. 30 of 2004, reported in (2005) 10 SCC 374

Held :
The High Court, after reappreciating the evidence on record, took the view

that the prosecution had failed to establish charges under Sections 148, 302/
149 and 323/149 IPC against accused Deen Mohd. and Jamil Khan beyond
reasonable doubt. This.was the reason why they were acquitted. With regard to
the present Appellants 1 to 3, the High Court was of the view that formation of
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the common intention to commit the offence on the spot was established against
them. Relying on the judgment of this Court in Malhu Yadav v. State of Bihar,
(2002) 5 SCC 724 the High Court held that although a charge under Section 34
IPC had not been framed against the present appellants, since the evidence
showed formation of a common intention to commit the offence on the spot,
their conviction under Section 302 IPC with the aid of Section 34 IPC would not
cause any prejudice to them.

The contention urged by the learned counsel is unsound in law. There is
no doubt that Isab and Dhandhad were done to death by serious injuries to the
vital parts of their bodies, namely, skull. That the three appeliants had a com-
mon intention to cause such injuries is evident from their waiting with arms,
early in the morning, in the field. The evidence on record justifies the conclusion
of the High Court. The manner in which the complainant party was attacked and
two of them were done to death is borne out by the evidence and the High
Court's findings on this issue are justified. May be, from the evidence, it may
not be possible to pinpoint the person who dealt the fatal blow to each of the
deceased. That is perhaps the reason why the appellants were all acquitted of
the charge under Section 302 simpliciter. But when the evidence indicates that
the three accused had repeatedly given blows with lathi, farsi and tanchia, and
it is not possible to identify and acribe a particular injury to a particular accused,
there would be nothing illegal in convicting the accused of the charge of Section
302 with the aid of Section 34 IPC. As to the object of Section 34, this Court in
Bharwad Mepa Dana v. State of Bombay, (1960) 2 SCR 172 observed:
(SCR pp. 186-87)

“We accept the position that we do not know which particular person
or persons gave the fatal blows; but once it is found that a criminal
act was done in furtherance of the common intention of all, each of
such persons is liable for the criminal act as if it were done by him
alone. The section is intended to meet a case in which it may be
difficult to distinguish between the acts of individual members of a
party who act in furtherance of the common intention of all or to prove
exactly what part was taken by each of them. The principle which the
section embodies is participation in some action with the common
intention of committing a crime; once such participation is established,
Section 34 is at once attracted.”

In fact, this precisely appears to be the role of Section 34, as this Court
had indicated in Harshadsingh Pahelvansingh Thakore, (1976) 4 SCC 640. In the
felicitous words of Krishna lyer, J. the legal proposition is : (SCC pp. 642-43,
para 7)

"[W)e make the legal position clear that when a murderous assault by
many hands with many knives has ended fatally, it is tegally imper-
missible to dissect the serious ones from the others and seek to sal-
vage those whose stabs have not proved fatal. When people play
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with knives and lives, the cricumstance that one man's stab falls on a
less or more vulnerable part of the person of the victim is of no con-
sequence to fix the guilt for murder. Conjoint complicity is the inevita-
ble inference when a gory group animated by iethal intent accom-
plish their purpose cumulatively. Section 34 IPC fixing constructive
liability conclusively silences such a refined plea of extrication. (See
Amir Hussain v. State of U.P., (1975) 4 SCC 247; Maina Singh v. State
of Rajasthan, (1976) 2 SCC 827.) Lord Sumner's classic legal short-
hand for constructive criminal liability, expressed in the Miltonic verse
'They also serve who only stand and wait' a fortiori embraces cases
of common intent instantly formed, triggering a plurality of persons
into an adventure in criminality, some hitting, some missing, some
splitting hostile heads, some spilling drops of blood. Guilt goes with
community of intent coupled with participatory presence or opera-
tion. No finer juristic niceties can be pressed into service to nullify or
jettison the plain punitive purpose of the Penal Code."

In a situation when all the accused but one have been acquitted of the charge,
it is possible to convict even the solitary accused under Section 302 with the aid
of Section 34 (see also in this connection Sukh Ram v. State of U.P., (1974) 3
SCC 656 and Pipal Singh v. State of Punjab, (2001) 2 SCC 292.

77. INDIAN PENAL CODE, 1860 — Section 34
Common intention - Whether overt act on the part of accused neces-
sary for bringing the case within Section 34 ? Held, No - Legislative
history of Section 34 explained.
Babulal Bhagwan Khandare and another v. State of Maharashtra
Judgment dated 02.12.2004 passed by the Supreme Court in Crimi-
nal Appeal No. 1403 of 2004, reported in (2005) 10 SCC 404

Held :
As it originally stood Section 34 was in the following terms:

“34. When a criminal act is done by several persons, each of
such persons is liable for that act in the same manner as if the act
was done by him alone.”

In 1870, it was amended by the insertion of the words "in furtherance of
the common intention of all" after the word “persons" and before the word
"each’, so as to make the object of Section 34 clear. This position was noted in
Mahbub Shah v. King Emperor, AIR 1945 PC 118.

The section does not say "the common intention of all", nor does it say "an
intention common to all". Under the provisions of Section 34 the essence of the
liability is to be found in the existence of a common intention animating the
accused leading to the doing of a criminal act in furtherance of such intention.
As a result of the application of principles enunciated in Section 34, when an

JOTI JOURNAL - APRIL 2006- PART 1l 92



accused is convicted under Section 302 read with Section 34, in law it means
that the accused is liable for the act which caused death of the deceased in the
same manner as if it was done by him alone. The provision is intended to meet
a case in which it may be difficult to distinguish between acts of individual mem-
bers of a party who act in furtherance of the common intention of all or to prove
exactly what part was taken by each of them. As was observed in Chinta Pulla
Reddy v. State of A.P., AIR 1993 SC 1899, Section 34 is applicable even if no
injury has been caused by the particular accused himself. For applying Section
34 it is not necessary to show some overt act on the part of the accused.

The above position was highlighted recentiy in. Anil Sharma v. State of
Jharkhand, (2004) 5 SCC 679.

In Afrahim Sheikh v. State of W.B., AIR 1964 SC 1263 this Court stated that
no doubt a person is only responsible ordinarily for what he does and Section
38 IPC ensures that. But Section 34 as well as Section 35 provide that if the
criminal act is the result of the common intention, then every person who did
the criminal act with such intention would be responsible for the total offence
irrespective of the share which he had in its perpetration. The logic, highlighted
illuminatingly by the Judicial Committee in the illustrious case of Barendra Kumar
Ghosh v. King Emperor, AIR 1925 PC 1 is that in crimes as in other things “they
also serve who only stand and wait".

78. CRIMINAL TRIAL :
SENTENCING :
Sentencing — Undue sympathy to impose inadequate sentence more
harmful to justice delivery system — Determination of just and
appropriate punishment, factors to be considered — Law explained.
State of U.P. v. Shri Kishan
Judgment dated 30.11.2004 by the Supreme Court in Criminal Appeal
No. 1381 of 2004, reported in (2005) 10 SCC 420

Held :

Undue sympathy to impose inadequate sentence would do more harm to
the justice system to undermine the public confidence in the efficacy of law and
society could not long endure under such serious threats. It is, therefore, the
duty of every court to award proper sentence having regard to the nature of the
offence and the manner in which it was executed or committed, etc. This posi-
tion was illuminatingly stated by this Court in Sevaka Perumal v. State of T.N.,
(1991) 3 SCC 471.

After giving due consideration to the facts and circumstances of each case,
for deciding just and appropriate sentence to be awarded for an offence, the
aggravating and mitigating factors and circumstances in which a crime has been
committed are to be delicately balanced on the basis of really relevant circum-
stances in a dispassionate manner by the court. Such act of balancing is indeed
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a difficult task. It has been very aptly indicated in Dennis Councle Mc Gautha v.
State of California, 402 US 183 that no formula of a foolproof nature is possible
that would provide a reasonable criterion in determining a just and appropriate
punishment in the infinite variety of circumstances that may affect the gravity of
the crime. In the absence of any foolproof formula which may provide any basis
for reasonable criteria to correctly assess various circumstances germane to
the consideration of gravity of crime, the discretionary judgment in the facts of
each case, is the only way in which such judgment may be equitably distin-
guished.

The object should be to protect the society and to deter the criminal in
achieving the avowed object of law by imposing appropriate sentence. It is ex-
pected that the courts would operate the sentencing system so as to impose
such sentence which reflects the conscience of the society and the sentencing
process has to be stern where it should be.

imposition of sentence without considering its effect on the social order in
many cases may in reality be a futile exercise. The social impact of the crime
e.g. where it relates to offences against women, dacoity, kidnapping, misappro-
priation of public money, treason and other offences involving moral turpitude
of moral delinquency which have great impact on social order, and public inter-
est, cannot be lost sight of and per se require exemplary treatment. Any liberal
attitude by imposing meagre sentences or taking too sympathetic view merely
on account of lapse of time in respect of such offences will be resultwise coun-
terproductive in the long run and against societal interest which needs to be
cared for and strengthened by string of deterrence inbuilt in the sentencing
system.

The court will be failing in its duty if appropriate punishment is not awarded
for a crime which has been committed not only against the individual victim but
also against the society to which the criminal and victim belong. The punish-
ment to be awarded for a crime must not be irrelevant but it should conform to
and be consistent with the atrocity and brutality with which the crime has been
perpetrated, the enormity of the crime warranting public abhorrence and it should
"respond to the society's cry for justice against the criminal".

79. FOREST ACT, 1927 - Sections 52 and 68
Confiscation of seized vehicle etc. - Whether confiscating authority
under obligation to release the seized vehicle on payment of its esti-
mated value ? Held No.
State of Jharkhand and another v. Govind Singh
Judgment dated 03.12.2004 passed by the Supreme Court in Crimi-
nal Appeal No. 1405 of 2004, reported in (2005)10 SCC 437

Held :

The matter can be looked at from another angle. Section 68 of the Act
read as follows :
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"68. Power to compound offences. — (1) The State Government may,
by notification in the Official Gazette, empower a forest officer—

(a) to accept from any person against whom a reasonable suspicion
exists that he has committed any forest offence, other than an offence
specified in Section 62 or Section 63, a sum of money by way of compen-
sation for the offence which such person is suspected to have committed,
and

(b) when any property has been seized as liable to confiscation, to
release the same on payment of the value thereof as estimated by such
officer.

(2) On the payment of such sum of money, or such value, or both,
as the case may be, to such officer, the suspected person, if in custody,
shall be discharged, the property, if any, seized shall be released, and no
further proceedings shall be taken against such person or property.

(3) A forest officer shall not be empowered under this section un-
less he is a forest officer of a rank not inferior to that of a Ranger and is in
receipt of a monthly salary amounting to at least one hundred rupees, and
the sum of money accepted as compensation under clause (a) of sub-
section (1) shall in no case exceed the sum of fifty rupees."

The said section was also amended by the State amendment. The amended
provision reads as follows :

"68. Power to compound offences. — (1) The State Government may,
by notification in the Official Gazette, empower a forest officer—

(a) to accept from any person against whom a reasonable suspicion
exists that he has committed any forest offence, other than an offence
specified in clauses (c) and (d) to Section 26, clauses (c) and (d) to Sec-
tion 33 or Section 62 or Section 63, a sum of money by way of compensa-
tion for the offence which such person is suspected to have committed,
and

(b) when any property has been seized as liable to confiscation, to
release the same on payment of the value thereof as estimated by such
officer.

(2) On the payment of such sum of money, such value, or both, as
the case may be, to such officer, the suspected person, if in custody, shall
be discharged, the property, if any, seized shall be released, and no fur-
ther proceedings shall be taken against such person or property.

(8) A forest officer shall not be empowered under this section un-
less he is a forest officer of a rank not inferior to that of an Assistant Con-
servator of Forests".

The power to act in terms of Section 68 of the Act is limited to offences
other than those specified in clauses (c) and (d) to Section 26, clauses (c) and
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(d) to Section 33 or Section 62 or Section 63. Sub-section (1)(b) of Section 68 is
also relevant. it provides that where any property has been seized as liable for
confiscation, an officer empowered by the State Government has power to re-
lease the same on payment of the value thereof as estimated by such officer.
The officer has to be empowered in the Official Gazette by the State Govern-
ment. To act in terms of the position the value of the property seized or as liable
for confiscation has to be estimated. Therefore, on a combined reading of Sec-
tion 52 and Section 68 of the Act as amended by the Bihar Act, the vehicle as
liable for confiscation may be released on payment of the value of the vehicie
and not otherwise. This is certainly a discretionary power, exercise of which
would depend upon the gravity of the offence. The officer is empowered to
release the vehicle on the payment of the value thereof as compensation. This
discretion has to be judicially exercised. Section 68 of the Act deals with power
to compound offences. It goes without saying that when the discretionary power
is conferred, the same has to be exercised in a judicial manner after recording
of reasons by the officer concerned as to why the compounding was necessary
to be done. In the instant case, learned Single Judge did not refer to the power
available under Section 68 of the Act and on the contrary, introduced the con-
cept of reading into Section 52 of the Act, a power to levy fine in lieu of confisca-
tion which is impermissible. In the impugned judgment nowhere the value of the
truck which was liable for confiscation was indicated. It appears that the first
appellate court and the revisional authority did not consider it to be a fit case
where the vehicle was to be released and were of the considered view that
confiscation was warranted. They took specific note of the fact that fake and
fabricated documents were produced to justify possession of the seized arti-
cles. In any event the respondent had not made any prayer for compounding in
terms of Section 68 of the Act.

Confiscation in terms of sub-section (3) of Section 52 of the Act is the
immediate statutory action which provides that when forest offence as defined
in Section 2(3) of the Act is believed to have been committed in respect of the
seized vehicle, the authorised officer may confiscate the forest produce and the
vehicle involved in the transportation of the forest produce. Foundation for ac-
tion in terms of Section 52(3) of the Act is the belief entertained by the officer
concerned that forest offence has been committed. It is not the value of the
forest produce which is relevant, but the value of the article liable for confisca-
tion. In the instant case it is the truck carrying the forest produce.

80. ENVIRONMENTAL LAWS :
Principle of polluter-pays/sustainable development, applicability of
in cases of environment ~ Law explained.
Research Foundation for Science Technology National Resource
Policy v. Union of India and another
Judgment dated 14.10.2003 passed by the Supreme Court in Writ Pe-
tition No. 657 of 1995, reported in (2005) 10 SCC 510
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Held :

The legal position regarding applicability of the precautionary principle and
polluter-pays principle which are part of the concept of sustainable develop-
ment in our country is now well settled. In Vellore Citizens” Welfare Forum v.
Union of India, (1996) 5 SCC 647 a three-Judge Bench of this Court, after refer-
ring to the principles evolved in various international conferences and to the
concept of "sustainable development", inter alia, held that the precautionary
principle and polluter-pays principle have now emerged and govern the law in
our country, as is clear from Articles 47, 48-A and 51-A (g) of our Constitution
and that, in fact, in the various environmental statutes including the Environ-
ment (Protection) Act, 1986, these concepts are already implied. These princi-
ples have been held to have become part of our iaw. Further, it was observed in
Vellore Citizens' Welfare Forum case (supra) that these principles are accepted
as part of the customary international law and hence there should be no diffi-
culty in accepting them as part of our domestic law. Reference may also be
made to the decision in the case of A.P. Pollution Control Board v. Prof. M.V.
Nayudu, (1999) 2 SCC 718 where, after referring to the principles noticed in
Vellore Citizens' Welfare Forum case, (supra) the same have been explained in
more detail with a view to enable the courts and the tribunals or environmental
authorities to properly apply the said principles in the matters which come be-
fore them. In this decision, it has also been observed that the principle of good
governance is an accepted principle of international and domestic laws. it com-
prises of the rule of law, effective State institutions, transparency and account-
ability in public affairs, respect for human rights and the meaningful participa-
tion of citizens in the political process of their countries and in the decisions
affecting their lives. Reference has also been made to Article 7 of the draft
approved by the Working Group of the International Law Commission in 1996
on "Prevention of Transboundary Damage from Hazardous Activities” it include
the need for the State to take necessary “legislative, administrative and other
actions” to implement the duty of prevention of environmental harm. Environ-
mental concerns have been placed on the same pedestal as human rights con-
cerns, both being traced to Article 21 of the Constitution. It is the duty of this
Court to render justice by taking all aspects into consideration. It has also been
observed that with a view to ensure that there is neither danger to the environ-
ment nor fo the ecology and, at the same time, ensuring sustainable develop-
ment, the court can refer scientific and technical aspects for an investigation
and opinion to expert bodies. The provisions of a covenant which elucidate and
go to effectuate the fundamental rights guaranteed by our Constitution, can be
relied upon by courts as facets of those fundamental rights and hence enforce-
able as such (see People's Union for Civil Liberties v. Union of India, (1997) 3
SCC 433). The Basel Convention, it cannot be doubted, effectuates the funda-
mental rights guaranteed under Article 21. The right to information and commu-
nity participation for protection of environment and human health is also a right
which flows from Article 21. The Government and authorities have, thus to mo-
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tivate the public participation. These well-enshrined principles have been kept
in view by us while examining and determining various aspects and facets of
the problems in issue and the permissible remedies.

e

81. INDIAN PENAL CODE, 1860 — Section 324
Expression 'any instrument, which used as a weapon of offence, is
likely to cause death' meaning and connotation of
Anwarul Haq v. State of U.P.
Judgment dated 26.04.2005 passed by the Supreme Court in Crimi-
nal Appeal No. 625 of 2005, reported in (2005) 10 SCC 581

Held : -
Section 324 provides that

Whoever, except in the case provided for by Section 334, voluntarily
causes hurt by means of any instrument for shooting, stabbing or
cutting, or any instrument which, used as a weapon of offence, is
likely to cause death, or by means of fire or any heated substance, or
by means of any poison or any corrosive substance, or by means of
any explosive substance or by means of any substance which it is
deleterious to the human body to inhale, to swallow, or to receive into
the blood, or by means of any animal"

can be convicted in terms of Section 324. The expression "any instrument, which
used as a weapon of offence, is likely to cause death" should be construed with
reference to the nature of the instrument and the manner of its use. What has to
be established by the prosecution is that the accused voluntarily caused hurt
and that such hurt was caused by means of an instrument referred to in this
section. .

The section prescribes a severer punishment where an offender voluntar-
ily causes hurt by dangerous weapon or other means stated in the section. The
expression "any instrument which, used as weapon of offence, is likely to cause
death" when read in the light of marginal note to Section 324 means dangerous
- weapon which if used by the offender is likely to cause death.

Authors of IPC observed, as noted below, the desirability for such severer
punishment for the following reasons :

"_.. Bodily hurt may be inflicted by means the use of which generally
indicates great malignity. A blow with the fist may cause as much
pain, and produce as lasting an injury, as laceration with a knife, or
branding with a hot iron. But it will scarcely be disputed that, in the
vast majority of cases, the offender who has used a knife or a hot
iron for the purpose of wreaking his hatred is a far worse and more
dangerous member of a society than who has only used his fist. it
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appears to us that many hurts which would not, according to our clas-
sification, be designated as grievous ought yet, on account of the
mode in which are inflicted, to be punished more severely than many
grievous hurts".

82. CRIMINAL TRIAL :
Appreciation of withess — Non-examination of independent witness,
effect of — If evidence of alleged eye-witnesses is doubtful on the
point of their presence at the time of incident, unexplained omission
to examine independent withess may have significance — Law
explained.
Hem Raj and others v. State of Haryana
Judgment dated 29.03.2005 passed by the Supreme Court in Crimi-
nal Appeal No. 957 of 1998, reported in (2005) 10 SCC 614

Held :

Non-examination of independent witness by itself may not give rise to ad-
verse inference against the prosecution. However, when the evidence of the
alleged eyewitnesses raises serious doubts on the point of their presence at the
time of actual occurrence, .the unexplained omission to examine the independ-
ent witness Kapur Singh, would assume significance. This Court pointed out in
Takhaji Hiraji v. Thakore Kubersing Chamansing, (2001) 6 SCC 145 : (SCC p.
155, para 19) 6 SCC 145 :

"{I}If already overwhelming evidence is available and examination of
other witnesses would only be a repetition or duplication of the evi-
dence already adduced, non-examination of such other witnesses
may not be material. in such a case the court ought to scrutinise the
worth of the evidence adduced. The court of facts must ask itself —
whether in the facts and circumstances of the case, it was necessary
to examine such other witness, and if so, whether such withess was
available to-be examined and yet was being withheld from the court.
If the answer be positive then only a question of drawing an adverse
inference may arise. If the witnesses already examined are reliable
and the testimony coming from their mouth is unimpeachable the court
can safely act upon it, uninfluenced by the factum of non-examina-
tion of other witnesses. In the present case we find that there are at
least 5 witnesses whose presence at the place of the incident and
whose having seen the incident cannot be doubted at all. It is not
even suggested by the defence that they were not present at the
place of the incident and did not participate therein".
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83. CRIMINAL TRIAL :
Examination of witness — A witness should not be recalled and re-
examined even though such witness had given an inconsistent state-
ment subsequently - Law explained.
Mishrilal and others v. State of M.P. and others
Judgment dated 11.05.2005 passed by the Supreme Court in Crimi-
nal Appeal No. 939 of 2004, reported in (2005) 10 SCC 701

Held :

The Learned counsel for the appellants seriously attacked the evidence of
PW2 Mokam Singh. This witness was examined by the Sessions Judge on 6-2-
1991 and cross-examined on the same day by the defence counsel. Thereafter,
it seems, that on behalf of the accused persons an application was filed and PW
2 Mokam Singh was recalled. PW2 was again examined and cross-examined
on 31-7-1991. It may be noted that some of the persons who were allegedly
involved in this incident were minors and their case was tried by the Juvenile
Court. PW2 Mokam Singh was also examined as a witness in the case before
the Juvenile Court. In the Juvenile Court, he gave evidence to the effect that he
was not aware of the persons who had attacked him and on hearing the voice of
the assailants, he assumed that they were some Banjaras. Upon recalling, PW
2 Mokam Singh was confronted with the evidence he had given later before the
Juvenile Court on the basis of which the accused persons were acquitted of the
charge under Section 307 IPC for having made an attempt on the life of this
witness.

In our opinion, the procedure adopted by the Sessions Judge was not strictly
in accordance with law. Once the witness was examined-in-chief and cross-
examined fully, such witness should not have been recalled and re-examined to
deny the evidence he had already given before the court, even though that
witness had given an inconsistent statement before any other court or forum
subsequently. A witness could be confronted only with a previous statement
made by him. At the time of examination of PW2 Mokam Singh on 6-2-1991,
there was no such previous statement and the defence counsel did not confront
him with any statement alleged to have been made previously. This witness
must have given some other version before the Juvenile Court for extraneous
reasons and he should not have been given a further opportunity at a later
stage to completely efface the evidence already given by him under oath. The
courts have to follow the procedures strictly and cannot allow a witness to es-
cape the legal action for giving false evidence before the court on mere expla-
nation that he had given it under the pressure of the police or for some other
reason. Whenever the witness speaks falsehood in the court, and it is proved
satisfactorily, the court should take a serious action against such witnesses.
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84. CIVIL PROCEDURE CODE, 1908 — Sections 9 and 20
Whether parties can confer jurisdiction by agreement when the Court
does not possess such jurisdiction — Held, No — No interim relief can
be granted unless Court has jurisdiction — Law explained.
Shree Subhlaxmi Fabrics (P) Ltd. v. Chand Ma! Baradia and others
Judgment dated 29.03.2005 passed by the Supreme Court in Civil
Appeal No. 7653 of 2004, reported in (2005) 10 SCC 704

Held :

In Hakum Singh v. Gammon (India) Ltd., (1971) 1 SCC 286 it has been
held that it is not open to the parties to confer by their agrement jurisdiction on
a Court which it does not possess under the Code. But where two courts or
more have under the Code of Civil Procedure jurisdiction to try a suit or a pro-
ceeding, an agreement between the parties that the disputes between them
shall be tried in one of such courts is not contrary to public policy and that such
an agreement does not contravene Section 28 of the Contract Act. In A.B.C.
Laminart (P) Ltd. v. A.P. Agencies, (1989) 2 SCC 163 it was held as under : (SCC
pp. 175-76, paras 20-21)

“When the court has to decide the question of jurisdiction pursuant to
an ouster clause it is necessary to construe the ousting expression or
clause properly. Often the stipulation is that the contract shall be
deemed to have been made at a particular place.\This would provide
the connecting factor for jursidction to the courts of that place in the
matter of any dispute on or arising out of that contract. It would not,
however, ipso facto take away jursidction of other courts. Where an
ouster clause occurs, it is pertinent to see whether there is ouster of
jursidction of other courts. When the clause is clear, unambiguous
and specific accepted notions of contract would bind the parties and
unless the absence of ad idem can be shown, the other courts should
avoid exercising jurisdiction. As regards construction of ouster clause
when words like “alone”, “only”, “exclusive” and the like have been
used there may be no difficulty. Even without such words in appropri-
ate cases the maxim “expressio unius est exclusio alterius” — expres-
sion of one is the exclusion of another — may be applied. What is an
appropriate case shall depend on the facts of the case. In such a
case mention of one thing may imply exclusion of another. When cer-
tain jurisdiction is specified in a contract an intention to exclude all
others from its operation may in such cases be inferred. It has there-
fore to be properly construed.

This view has been reiterated in Angile Insulations v. Davy Ashmore India Ltd,
(1995) 4 SCC 153.

The plea of the jurisdiction goes to the very root of the matter. The trial
court having held that it had no territorial jurisdiction to try the suit, the High
Court should have gone deeper into the matter and until a clear finding was
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recorded that the court had territorial jurisdiction to try the suit, no injunction
could have been granted in favour of the plaintiff by making rather a general
remark that the plaintiff has an arguable case that he did not consciously agree
to the exclusion of the jurisdiction of the court. '

85. CIVIL PROCEDURE CODE, 1908
LIMITATION ACT, 1963 — Article 136
Decree in partition suit, comrhencement of limitation for executlon of —
Limitation cannot be made dependent upon engrossment of decree on
stamp paper - Limitation starts from the date of decree — Law explained.
Dr. Chiranji Lal (D) by LRs. v. Hari Das (D) By LRs.
Judgment dated 13.05.2005 Passed by the Supreme Court in Civil
Appeal
No. 3745 of 2002, reported in (2005) 10 SCC 746

Held :

- The question that arises for determination in this matter is when would the
period of limitation for execution of a decree passed in a suit for partition com-
mence. In other words, question is when such a decree becomes enforceable,
from the date when the decree is made or when the decree is engrossed on the
stamp paper, which, out of these two, would be the starting point of limitation?

A decree in a suit for partition declares the rights of the parties in the
immovable properties and divides the shares by metes and bounds. Since a
decree in a suit for partition creates rights and liabilities of the parties with
respect to the immovable properties, it is considered as an instrument liable for
the payment of stamp duty under the Indian Stamp Act. The object of the Stamp
Act being securing the revenue for the State, the scheme of the Stamp Act

" provides that a decree of partition not duly stamped can be impounded and
once the requisite stamp duty along with penalty, if any, is paid the decree can
be acted upon.

The engrossment of the final decree in a suit for partition would relate
back to the date of the decree. The beginning of the period of limitation for
executing such a decree cannot be made to depend upon date of the engrossment
of such a decree on the stamp paper. The date of furnishing of stamp paper is
an uncertain act, within the domain, purview and control of a party. No date or
‘period is fixed for furnishing stamp papers. No rule has been shown to us
requiring the Court to call upon or give any time for furnishing of stamp paper. A
party by his own act of not furnishing stamp paper cannot stop the running of
period of limitation. None can take advantage of his own wrong. The proposition
that period of limitation would remain suspended till stamp paper is furnished
and decree engrossed thereupon and only thereafter the period of twelve years
will begin to run would lead to absurdity. In Yeswant Deorao Deshmukh v.
Walchand Ramchand Kothari, AIR 1951 SC 16 it was said that the payment of
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court fee on the amount found due was entirely in the power of the decree-
holder and there was nothing to prevent. him from paying it then and there; it
was a decree capable of execution from the very date it was passed.

Rules of limitation are meant to see that parties do not resort to dilatory
tactics, but seek their remedy promptly. As abovenoted, there is no statutory
provision prescribing a time-limit” for furnishing of the stamp paper for engross-
ing the decree or time-limit for engrossment of the decree on stamp paper and
there is no statutory obligation on the court passing the decree to direct the
parties to furnish the stamp paper for engrossing the decree. In the present
case the Court has not passed an order directing the parfles to furnish the
stamp papers for the purpose of engrossing the decree. Merely because there
is no direction by the Court to furnish the stamp papers for engrossing of the
decree or there is no time-limit fixed by law, does not mean that the party can
furnish stamp papers at its sweet will and claim that the period of limitation
provided uner Article 136 of the Act would start only thereafter as and when the
decree is engrossed thereupon. The starting of period of limitation for execu-
tion of a partition decree cannot be made contingent upon the engrossment of
the decree on the stamp paper. The engrossment of the decree on stamp paper
would relate back to the date of the decree, namely, 7-8-1981, in the present
case. In this view the execution application filed on 21.3.1994 was time-barred
having been filed beyond the period of twelve years prescribed under Article
136 of the Act.

86. CIVIL PROCEDURE CODE, 1908 — Section 11
Res Judicata — Whether disposal of suit on account of non-furnish-
ing of better particulars amounts to a decree and operates as res
judicata? Held, Yes — Law explained
Nand Kishore and others v. Pandu and others
Reported in 2006 (1) MPHT 261

Held :

The contention of learned Counsel for the petitioners is that Full Bench of
this Court in the case of Budhulal Vs. Chhotelal and others, 1976 JLJ 797 has
held in Para 13 that dismissal of suit on account of non-furnishing of further and
better particulars amounts to the decree. The Full Bench relied earlier decision
of this Court in Nazir Abbas Sujjat Ali Vs. Raza Azamshah Baja Suleman Shah and
" others, AIR 1941 Nagpur 223. In the case of M.P. State Co-operative Land Devel-
-opment Bank Ltd., Bhopal Vs. J.L. Chouksey, AIR 1980 MP 204, the Single Bench
of this Court has also placed reliance on the Full Bench decision of Budhulal
(supra) and has held that the dismissal of the suit on account of fuilure on the
part of the plaintiff to furnish better particulars, amounts to decree.

It be seen that Section 11, CPC is based partly on the maxim of Roman
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jurisprudence, “interest reipublicae ut sit finis litium” it concerns the State that
there be an end to law suits and partly on the maxim Memo debet bis vexari pro
una et eadem causa which would mean that no man should be vexed twice over
the same cause.

The question is whether in the earlier suit the Court was having jurisdiction
to dismiss the suit specially when an application was filed on behalf of plaintiff
for withdrawal of the suit and whether in those circumstances, the decision of
earlier suit would amount to res judicata or not. The Full Bench of this Court in
the case of Budhulal (supra) in Para 13 specifically held and decided by placing
reliance on the decision of Nazir Abbas Sujjat Ali (supra) that if a previous suit
has been dismissed on account of failure to furnish further and better particu-
lars, the second suit on the same cause of action can not be instituted.

The Court dismissing the earlier suit was having jurisdiction to dismiss it. It
can not be said that there was inherent lack of jurisdiction in the Court dismissing
the suit for want of better particulars. The question is altogether different whether
the order of dismissal of the suit was contrary to the law or erroneous or dismissal
of the suit was without jurisdiction. If a decision of a Court is without jurisdiction
such a decision will not operate as res judicata in the subsequent suit. Thus, the
test is whether the decision passed in the earlier suit is without jurisdiction or
non est. It is well settle in law that the order without jurisdiction is non est, it
neither confer any right in any party nor takes away any right from it. In the case
of State of M.P. Vs. Mulamchand, 1973 JLJ] 489 while laying down the various
tests in regard to the applicability of res judicata it has been held that even an
erroneous decision will operate as res judicata.

87. LAND ACQUISITION ACT, 1894 — Sections 18 and 20
Whether reference can be heard without noticing the applicant - Held,
No.
Parasmal v. State of M.P.
Reported in 2006 (1) MPWN 9

Held:

| find that the learned Referlence Judge did not take notice of the provi-
sions of section 20 of the Land Acquisition Act which makes it obligatory on him
to issue notice to the land owner and then decide the reference u/s 18 of the
Lanad Acquisition Act on merits. In other words it is obligatory, upon the refer-
ence Court to first issue notice to the land owner before passing any award
either in favour of the land owner or against him. In ro case, the reference can
be answered and that too against the land owner by the reference Court with-
out issuing any notice to the land owner and only on hearing the State as also
the land owner whose land has been acquired in the acquisition proceedings.

JOTI JOURNAL - APRIL 2006- PART 1l 104



88.

WORDS AND PHRASES :

Word “Hindu”, meaning and connotation of.

M.P. Gopalkrishnan Nair and another v. State of Kerala

Judgment dated 20.04.2005 by the Supreme Court in Civil Appeal
No. 6675 of 1999 reported in (2005) 11 SCC 45

Held :

The word “Hindu” is not defined. A Hindu admittedly may or may not be a

person professing Hindu religion or a believer in temple worship. A Hindu has a
right to choose his own method of worship. He may or may not visit a temple.
He may have a political compulsion not to openly proclaim that he believes in
temple worship but if the submission of the appellants is accepted in a given
situation, the 1978 Act itself would be rendered unworkable. Idol worships, ritu-
als and ceremonials may not be practised by a person although he may profess
Hindu religion.

A five-Judge Bench of the Kerala High Court in Krishnan v. Guruvayoor

Devaswom Managing Committee, 1979 KLT 350 in para 40 of its judgment no-
ticed: (KLT pp. 376-77)

89.

“It is well known that there are sections of Hindus whose schools of
thought and philosophy do not consider idol worship, rituals and
ceremonials as necessary or even conducive to the spiritual progress
of man. There are also political creeds or social theories which openly
condemn such forms of worship as being based on mere superstition
and ignorance. Many persons, who are born Hindus and who may be
said to profess Hinduism solely because they have not openly re-
nounced the Hindu faith by any recognised process, may ardently
believe in such political or social ideologies which do not view temple
worship with favour.”

SALE OF GOODS ACT, 1930 - Section 11

Time, when essence of the contract — A party to contract cannot
unilaterally fix outer limit of time for completion of contract — Law
explained.

Claude - Lila Parulekar (Smt.) v. Sakal Papers (P) Ltd. and others
Judgment dated 18.03.2005 passed by the Supreme Court in Civil
Appeal No. 698 of 1995 reported in (2005) 11 SCC 73

Held:

Section 11 of the Sale of Goods Act, 1930 expressly says:
“11. Stipulation as to time.— Unless a different intention appears from
the terms of the contract, stipulations as to time of payment are not
deemed to be of the essence of a contract of sale. Whether any other

stipulation as to time is of the essence of the contract or not depends
on the terms of the contract”
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As there was no time fixed either under Article 57-A or in the offer letters,
the question of time being of the essence did not at all arise. As was held in
Gomathinayagam Pillai v. Pallaniswami Nadar, (1967) 1 SCR 227: (SCR p. 233
A-B

) “The stipulation must show that the intention was to make the rights
of the parties depend on the observance of the time-limits prescribed
in a fashion which is unmistakable.”

If there is no stipulation as to time, it is not open to a party to unilaterally
stipulate a time and then cancel the contract because of an alleged failure of
the other party to act within the time stipulated. (See National Coop. Sugar Mills
Ltd. v. Albert & Co., AIR 1981 Mad 172 (DB) ). Of course if time is fixed by the
contract but it is not originally of the essence, a party could by notice served
upon the other call upon him to complete the transaction within the time fixed
and intimate that in default of compliance with the requisition the contract will
be treated as cancelled (ibid., p. 872). But where no time is fixed for completion,
it is not open to either the vendor or purchaser to serve notice limiting a time at
the expiration of which he will treat the contract as at an end.

90. ADVERSE POSSESSION:
Adverse possession, plea as to — Adverse possession being a
question of fact has to be specifically pleaded and proved - Law
explained.
B. Leelavathi v. Honnamma and another
Judgment dated 06.05.2005 passed by the Supreme Court in Civil
Appeal No. 7034 of 2003, reported in (2005) 11 SCC 115

Held :

Plea of adverse possession had been taken vaguely in the plaint. No cat-
egorical stand on this point was taken in the plaint. No issue had been framed
and seemingly the same was not insisted upon by the plaintiff-respondent. Ad-
verse possession is a question of fact which has to be specifically pleaded and
proved. No evidence was adduced by the plaintiff-respondent with regard to
adverse possession. Honnamma, the plaintiff in her own statement did not say
that she is in adverse possession of the suit property. We fail to understand as
to how the High Court, in the absence of any plea of adverse possession, fram-
ing of an issue and evidence led on the point, could hold that the plaintiff-re-
spondent had perfected her title by way of adverse possession.

91. TRANSPLANTATION OF HUMAN ORGANS ACT, 1994 ~ Section 9
Authorisation Committee, jurisdiction and function of — Committee
of the State of which the donor and doiiee belong has jurisdiction to
decide the matter — Law explained.

Kuldeep Singh and another v. State of T.N. and others
Judgmenqt dated 31.03.2005 in Writ Petition (C) No. 156 of 2005,
reported in (2005) 11 SCC 122
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Held:

Rule 3 deals with “Authority for removal of human organ”. The conditions
for removal before death are incorporated in Form 1. The same reads as
follows:

“3. Authority for removal of human organ. — Any donor may authorise the
removal, before his death, of any human organ of his body for the therapeutic
purposes in the manner and on such conditions as specified in Form.1”

Form 1 reads as follows :

resident of ... hereby authotise to
remove for thereapeutic purposes/consent to donate my organ,
namely, ......o.coiiiiiiininee. to:

OR
(i) MI/Mrs. .o, /0, d/0, W/O MI ..o,
AgEd. ... i resident of..............ccccoe....... who
happens to be my near relative as defined in clause (i) of Section 2 of
the Act. ]

OR
(IHYMI/MrS oo s/0,d/o,WIOMI. ...
aged ..., resident of ...

towards whom | possess special affection or attachment, or for any
special reason (to be specified).

| certify that the above authority/consent has been given by me out of
my own free will without any undue pressure, inducement, influence
or allurement and that the purposes of the above authority/donation
and of all possible complications, side effects, consequences and
options have been explained to me before giving this authority or
consent or both.

Signature of doner

Where the donor is not “near relative” as defined under the Act the stituation
is covered by sub-section (3) of Section 9. As. Form 1 in terms of Rule 3 itself
shows, the same has to be filed in both the cases where the donor is a near
relative and where he is not, so far as the recipient is concerned. In case the
donor is not a near relative the requirement is that he must establish that re-
moval of the organ was being authorised for transplantation into the body of the
recipient because or attachment or for any special reasons to make donation of
his organ. As the purpose of enactment of the statute itself shows, there cannot
be any commercial element involved in the donation. The object of the statute is
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crystal clear that it intends to prevent commercial dealings in human organs.
The Authorisation Committee is, therefore, required to satisfy that the real pur-
pose of the donor authorising removal of the organ is by reason of affection or
attachment towards the recipient or for any other special reason. Such special
reasons can by no stretch of imagination encompass commercial elements.
Above being the intent, the inevitable conclusion is that the Authorisation Com-
mittee of the State to which the donor and the donee belong have to take the
exercise to find out whether approval is to be accorded. Such Committee shall
be in a better position to ascertain the true intent and the purpose for the au-
thorisation to remove the organ and whether any commercial element is in-
volved or not. They would be in a better position to lift the veil of projected
affection or attachment and the so-called special reasons and focus on the true
intent. The burden is on the applicants to establish the real intent by placing
relevant materials for consideration of the Authorisation Committee. Whether
there exists any affection or attachment or special reason is within the special
knowtedge of the applicants, and a heavy burden lies on them to establish it.
Several relevant factors like relationship if any (need not be near relationship
for which different considerations have been provided for), period of acquaint-
ance, degree of association, reciprocity of feelings, gratitude and similar hu-
man factors and bonds can throw light on the issue. It is always open to the
Authorisation Committee considering the application to seek information/mate-
rials from the Authorisation Committees of other States/State Governments, as
the case may be for effective decision in the matter. In case any State is not
covered by the operation of the Act or the Rules, the operative executive in-
structions/government orders will hold the field. As the object is to find out the
true intent behind the -donor’s willingness to donate the organ, it would not be in
line with the legislative intent to require the Authorisation Committee of the State
where the recipient is undergoing medical treatment to decide the issue whether
approval is to be accorded. Form 1 in terms requires the applicants to indicate
the residential details. This indication is required to prima facie determine as to
which is the appropriate Authorisation Committee. In the instant case, there-
fore, it was the Authorisation Committee of the State of Punjab which is re-
quired to examine the claim of the petitioners.
)

92. EVIDENCE ACT, 1872 —~ Section 106

Section 106, scope and applicability of — Facts specially within the

knowledge of the accused — When burden lies on accused to prove

such facts — Law explained.

Murlidhar and others v. State of Rajasthan

Judgment dated 09.05.2005 passed by the Supreme Court in

Criminal Appeal No. 355 of 2004 reported in (2005) 11 SCC 133

Held:
In State of W.B. v. Mir Mohd. Omar, (2000) 8 SCC 382 it was established
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that the accused had abducted the victim, who was later found murdered. The
abductors had not given any explanation as to what happened to the victim
after he was abducted by them. The Sessions Court held that the prosection
had failed to establish the charge of murder against the accused persons be-
yond any reasonable doubt as there was “a missing link in the chain of events
after the deceased was last seen together with the accused persons and the
discovery of the dead body of the deceased at Islamia Hospital”. Rejecting the
said contention this Court observed (vide SCC p. 392, para 31):

This

“31. The pristine rule that the burden of proof is on the prosecution to
prove the guilt of the accused should not be taken as a fossilised
doctrine as though it admits no process of intelligent reasoning. The
doctrine of presumption is not alien to the above rule, nor would it
impair the temper of the rule. On the other hand, if the traditional rule
relating to burden of proof of the prosecution is allowed to be wrapped
in pedantic coverage, the offenders in serious offences would be the
major beneficiaries and the society would be the casualty”

Court further observed thus (vide SCC p. 392, para 33):

“33. Presumption of fact is an inference as to the existence of one fact
from the existence of some other facts, unless the truth of such inference
is disproved. Presumption of fact is a rule in law of evidence that a fact
otherwise doubtful may be inferred from certain other proved facts. When
inferring the existence of a fact from other set of proved facts, the court
exercises a process of reasoning and reaches a logical conclusion as
the most probable position. The above principle has gained legislative
recognition in India when Section 114 is incorporated in the Evidence
Act. It empowers the court to presume the existene of any fact which it
thinks likely to have happened. In that process the court shall have regard
to the common course of natural events, human conduct, etc. in relation
to the facts of the case”

The judgment of Vivian Bose, J. in Shambu Nath Mehra v. State of Ajmer,
1956 SCR 199 lays down the legal principle underlying the shifting of burden of
proof under Section 106 of the Evidence Act thus (vide SCC p. 393, para 38):
(SCR p. 203)

“This tays down the general rule that in a criminal case the burden of
proof is on the prosecution and Section 106 is certainly not intended -
to relieve it of that duty. On the contrary, it is designed to meet cer-
tain exceptional cases in which it would be impossible, or at any rate
disproportionately difficult, for the prosecution to establish facts which
are ‘especially’ within the knowledge of the accused and which he
could prove without difficuity or inconvenience. The word ‘especially’
stresses that. It means facts that are pre-eminently or exceptionally
within his knowledge”

(empbasis in orginal)
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In our judgment, the High Court was not justified in relying on and applying
the rule of burden of proof under Section 106 of the Evidence Act to the case.
As pointed out in Mir Mohd Omar (Supra) and Shambu Nath Mehra (Supra) the
rule in Section 106 of the Evidence Act would apply when the facts are “especially
within the knowledge of the accused” and it would be impossible, or at any rate
disproportionately difficult for the prosecution to establish such facts, “especially
within the knowledge of the accused”. In the present case, the prosecution did
not proceed on the footing that the facts were especially within the knowledge
of the accused and, therefore, the principle in Section 106 could not apply.

93. CRIMINAL TRIAL :

APPRECIATION OF EVIDENCE:

(i) Relative witness — Evidence of a witness not to be discarded merely
because he is a relative witness or the sole withess ~ Non-pro-
duction of an independent witness named in FIR also not in
itself a ground to discredit the evidence of interested witness —
Law explained.

(ii) Medical evidence — Successive injuries inflicted in quick
succession, proof of - Generalised statement regarding inju-
ries sufficient. _

Seeman alias Veeranam v. State, by Inspector of Police

Judgment dated 12.08.2005 passed by the Supreme Court in

Criminal Appeal No. 972 of 2004, reported in (2005) 11 SCC 142

Held:

(i) It is now well settled that the evidence of witness cannot be discarded
merely on the ground that he is a related witness or the sole witness, or both, if
otherwise the same is found credible. The witness could be a relative but that
does not mean to reject his statement in totality. In such a case, it is the para-
mount duty of the court to be more careful in the matter of scrutiny of evidence
of the interested witness, and if, on such scrutiny it is found that the evidence
on record of such interested sole witness is worth credence, the same would
not be discarded merely on the ground that the witness is an interested witness.
Caution is to be applied by the court while scrutinising the evidence of the inter-
ested sole witness. The prosecution’s non-production of one independent wit-
ness who has been named in FIR by itself cannot be taken to be a circumstance
to discredit the evidence of the interested witness and disbelieve the prosecu-
tion case. It is well settled that it is the quality of the evidence and not the
quantity of the evidence which is required to be judged by the court to place
credence on the statement.

(ii) PW 2 while describing the incident, has deposed that A-1, appeliant
Seeman had inflicted injury on the neck of the deceased by patta knife and,
thereafter caused cut on the right side of his head and further inflicted cut on
the neck and that he has also inflicted injuries on the back. It is submitted by the
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learned counsel that no injury was found on the back of the deceased and,
therefore, the medical evidence does not corroborate the statement of PW2_ it
is to be noticed that the duration of the occurrence was short. The injuries on
the deceased were inflicted with quick succession and it is too much to expect
from a witness in such circumstance to narrate the exact injuries caused on the
person of the deceased. The generalised statement as regards the injuries would
be more credible than the particularised statement of location of injuries on the
body when the injuries were caused in quick succession and in short time.

94. CRIMINAL PROCEDURE CODE, 1973 — Section 319
Section 319, applicability and scope of — Power to summon an accused
being an extraordinary power be used very sparingly and for com-
pelling reasons — Law explained.
Kailash Dwivedi v. State of M.P. and another
Judgment dated 03.02.2005 passed by the Supreme Court in Crimi-
nal Appeal No. 214 of 2005 reported in (2005) 11 SCC 182

Held:

In the case of Krishnappa v. State of Karnataka, (2004) 7 SCC 792 this
Court, considering the appeal on almost similar factual background held that:
(SCC pp. 794-95, paras 6-7 & 9-10)

“6[A]. it has been repeatedly held that the power to summon an
accused is an extraordinary power conferred on the court and should
be used very sparingly and only if compelling reasons exist for taking
cognizance against the other person against whom action has not
been taken.

7[B]. In the present case, we need not go into the question
whether prima facie the evidence implicates the appeilant or not and
whether the possibility of his conviction is remote, or his presence
and instigation stood established, for in our view the exercise of dis-
cretion by the Magistrate, in any event of the matter, did not cali for -
interference by the High Court, having regard to the facts and cir-
cumstances of the case.

* * *

9[C]. .... for exercise of discretion under Section 319 CrPC, ail relevant
factors, including the one noticed above, have to be kept in view and an order is
not required to be made mechanically merely on the ground that some evi-
dence had come on record implicating the person sought to be added as an
accused.

10[D]. Applying the test as, aforesaid to the facts of the present case, in
our view, the trial Magistrate is right in rejecting the application. The incident
was of the year 1993. Seventeen witnesses had been examined. The state-
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ments of the accused under Section 313 CrPC had been recorded. The role
attributed to the appellant, as per the impugned judgment of the High Court,
was of instigation. Having regard to these facts coupled with the quashing of
proceedings in the year 1995 against the appellant, it could not be held that the
discretion was illegally exercised by the trial Magistrate so as to call for interfer-
ence in exercise of revisional jurisdiction by the High Court”

95. HINDU LAW : i
Whether transfer of movable/immovable property through settlement
deed is a legal and valid mode of transfer of property? Held, Yes —
Distinction between settlement deed and will - Law explained.
Kokilambal and others v. N. Raman
Judgment dated 21.04.2005 passed by the Supreme Court in Civil
Appeal No. 6994 of 1999, reported in (2005) 11 SCC 234

Held:

Settiement is one of the recognised modes of transfer of movable and
immovable properties under Hindu law. The courts have accepted such mode
as legal and valid mode of transfer of properties. Courts have emphasised that
in order to find out the correct intent of the settler the settlement deed has to be
read as a whole and draw their inference from its content. Therefore, it has
always been emphasised that the terms of the settlement should be closely
examined and the intention of the settier should be given effect to. Sometimes
there is absolute vesting and sometimes there is contingent vesting as
contemplated in Sections 19 and 21 of the Transfer of Property Act, 1882. In
order to ascertain the true intention of the settier one has to closely scrutinise
the settiement deed, whether the intention of the settler was to divest the property
in his lifetime or to divest the property contingentlty on the happening of a certain
event. In this connection, reference may be made to a decision of this Court in
the case of Rajes Kanta Roy v. Santi Debi, 1957 SCR 77. Their Lordships observed
that the determination of the question as to whether an interest created is vested
or contingent has to be guided generally by the principles recognised under
Sections 19 and 21 of the Transfer of Property Act, 1882 and Sections 119 and
120 of the Indian Succession Act, 1925. Their Lordships quoted a passage (at
SCR pp. 89-90) from Jarman on Wills (8th Edn., Vol. Il at p. 1390) which states
as follows:

“So, where a testator clearly expressed his intention that the benefits
given by his Will should not vest till his debts were paid,.... the inten-
tion was carried into execution, and the vesting as well as payment
was held to be postponed”

Their Lordships in the case of Rajes Kanta Roy, (supra) have observed as fol-
lows: (SCR p. 90)

“Apart from any seemingly technical rules which may be gathered
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from English decisions and textbooks on this subject, there can be no
doubt that the question is really one of intention to be gathered from
a comprehensive view of all the terms of a document”

Their Lordships have clearly observed that in order to decide the issue one
has to closely go through the terms of settiement and the intention of the settler.

In this connection, our attention was invited to a decision of this Court in
the case of Usha Subbarao v. B.N. Vihveswaraiah, (1996) 5 SCC 201 whérein it
was observed as follows: (SCC p. 208, para 8)

“An interest is said to be a vested interest when there is immediate
right of present enjoyment or a present right for future“enjoyment. An
interest is said to be contingent if the right of enjoyment is made de-
pendent upon some event or condition which may or may not hap-
pen. On the happening of the event or condition a contingent interest
becomes a vested interest”

Their Lordships also relied upon an observation made in Halsbury's Laws
of England, 4th Edn., Vol. 50, paras 591, 592 which read as under:

“Although the question whether the interest created is a vested or a
contingent interest is dependent upon the intention to be gathered
from a comprehensive view of all the terms of the document creating
the interest, the court while construing the document has to approach
the task of construction in such cases with a bias in favour of vested
interest unless the intention to the contrary is definite and clear. As
regards Wills the rule is that ‘where there is a doubt as to the time of
vesting the presumption is in favour of the early vesting of the gift
and, accordingly, it vests at the testator’'s death or at the earliest

L1

moment after that date which is possible in the context’.

Their Lordships also relied upon Halsbury’'s Laws of England, 4th Edn.,
Vol. 50, para 589 at p. 395 which reads as under :

“It is necessary to construe the Will to find out the intention of the
testator. With regard to construction of Wills the law is well settled
that intention has to be ascertained from the words used keeping in
view the surrounding circumstances, the position of the testator, his
family relationship and that the Will must be read as a whole.”

8. Our attention was also invited to a decision of this Court in the case of
Namburi Basava Subrahmanyam v. Alapati Hymavathi, (1996) 9 SCC 388. In this
case also the question was whether the document is a Wiil or settlement. Their
Lordships held that the nomenclature of the document is not a conclusive one.
It was observed as foilows: (SCC p. 388)

“The nomenclature of the document is not conclusive. The recitals in
the document as a whole and the intention of the executant and ac-
knowledgment thereof by the parties are conclusive. The Court has
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to find whether the document confers any interest in the property in
praesenti so as to take effect intra vivos and whether an irrevocable
interest thereby, is created in favour of the recipient under the docu-
ment, or whether the executant intended to transfer the interest in
the property only on the demise of the settlor. Those could be gath-
ered from the recitals in the document as a whole.

The document in this case described as ‘settlement deed’ was to take
effect on the date on which it was executed. The settlor created rights
thereunder intended to take effect from that date, the extent of the
lands mentioned in the schedule with the boundaries mentioned there-
under. A combined reading of the recitals in the document and also
the schedule wouid clearly indicate that on the date when the docu-
ment was executed she had created right, title and interest in the
property in favour of her second daughter but only on her demise
she was to acquire absolute right to enjoyment, alienation etc. In other
words, she had created in herself a life interest in the property in
praesenti and vested the remainder in favour of her second daughter.
It is settled law that the executant while divesting herself of the title to
the property could create a life estate for her enjoyment and the prop-
erty would devolve on the settlee with absolute rights on the settlor’s
demise. Thus the document in question could be construed rightly as
a settlement deed but not as a Will. Th& settlor, having divested her-
self of the right and title thereunder, had, thereafter, no right to be-
queath the same property in favour of her first daughter”

96. CIVIL PROCEDURE CODE, 1908 - 0.1 R.10 & 0.22 R.10
TRANSFER OF PROPERTY ACT 1882 — Section 52
Whether an application for substitution by subsequent transferee
can be rejected outright? — Held, No - Transferee’s application should
ordinarily be allowed — Law explained.
Amit Kumar Shaw and another v. Farida Khatoon and another
Judgment dated 13.04.2005 passed by the Supreme Court in Civil
Appeal No. 2592 of'2005, reported in (2005) 11 SCC 403

Held:

On a combined reading of Order 1 Rule 10, Order 22 Rule 10 of the Code
of Civil Procedure and Section 52 of the Transfer of Property Act, can an appli-
cation for substitution by a subsequent transferee be rejected and the subse-
quent purchaser be non-suited altogether is the prime question for considera-
tion in these appeals.

The object of Order 1 Rule 10 is to discourage contests on technical pleas,
and to save honest and bona fide claimants from being non-suited. The power
to strike out or add parties can be exercised by the court at any stage of the
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proceedings. Under this rule, a person may be added as a party to a suit in the
following two cases:

(1) when he ought to have been joined as plaintiff or defendant, and
is not joined so, or

(2) when, without his presence, the questions in the suit cannot be
completely decided. '

The power of a court to add a party to a proceeding cannot depend solely
on the question whether he has interest in the suit property. The question is
whether the right of a person may be affected if he is not added as a party.
Such right, however, will necessarily include an enforceable legal right.

The application under Order 22 Rule 10 can be made to the appeillate
court even though the devolution of interest occurred when the case was pend-
ing in the trial court.

Under Order 22 Rule 10, no detailed inquiry at the stage of granting leave
is contemplated. The court has only to be prima facie satisfied for exercising its
discretion in granting leave for continuing the suit by or against the person on
whom the interest has devolved by assignment or devolution. The question about
the existence and validity of the assignment or devolution can be considered at
the final hearing of the proceedings. The court has only to be prima facie satis-
fied for exercising its discretion in granting leave for continuing the suit.

in this connection, the provisions of Section 52 of the Transfer of Property
Act, 1882 which has been extracted above may be noted.

An alienee pendant lite is bound by the final decree that may be passed in
the suit. Such an alienee can be brought on record both under this rule as also
under Order 1 Rule 10. Since under the doctrine of lis pendens a decree passed
in the suit during the pendency of which a transfer is made binds the trans-
feree, his application to be brought on record should ordinarily be allowed.

Section 52 of the Transfer of Property Act is an expression of the principle
“pending a litigation nothing new should be introduced”. It provides that pendente
lite, neither party to the litigation, in which any right to immovable property is in
guestion, can alienate or otherwise deal with such property so as to affect his
appointment. This section is based on equity and good conscience and is in-
tended to protect the parties to litigation against alienations by their apponent
during the pendency of the suit. In order to constitute a lis pendens, the follow-
ing elements must be present:

1. There must be a suit or proceeding pending in a court of compe-
tent jurisdiction.

2. The suit or proceeding must not be collusive.

3. The litigation must be one in which right to immovable property is
directly and specifically in question.

JOTI JOURNAL - APRIL 2006- PART I 115



4. There must be a transfer of or otherwise dealing with the prop-
erty in dispute by any party to the litigation.

5. Such transfer must affect the rights of the other party that may
ultimately accrue under the terms of the decree or order.

The doctrine of lis pendens applies only where the lis is pending before a
court. Further pending the suit, the transferee is not entitled as of right to be
made a party to the suit, though the court has a discretion to make him a party.
But the transferee pendente lite can be added as a proper party if his interest in
the subject-matter of the suit is substantial and not just peripheral.A transferee
pendente lite to the extent he has acquired interest from the defendant is vitally
interested in the litigation, where the transfer is of the entire interest of the
defendant; the latter having no more interest in the property may not properly
defend the suit. He may collude with the plaintiff. Hence, though the plaintiff is
under no obligation to make a lis pendens transferee a party, under Order 22
Rule 10 an alience pendente lite may be joined as party. As already noticed, the
court has discretion in the matter which must be judicially exercised and an
alienee would ordinarily be joined as a party to enable him to protect his inter-
ests. The court has held that a transferee pendent lite of an interest in immov-
able property is a representative-in-interest of the party from whom he has
acquired that interest. He is entitled to be impleaded in the suit or other pro-
ceedings where his predecessor-in-interest is made a party to the litigation; he
is entitled to be heard in the matter on the merits of the case.

97. MOTOR VEHICLES ACT, 1988 - Section 147
Liability of insurer for compensation in respect of gratuitous
passenger carried in goods vehicle — Held, insurer not liable — Law ex-
plained.
National Insurance Co. Ltd. v. Swaroopa and others
Judgment dated 17.03.2005 passed by the Supreme Court in Civil
Appeal No. 1805 of 2005 reported in (2005) 11 SCC 419

Held:

Respondents 1 to 6 are the legal representatives of the deceased who
died in an accident on 28.1.1996 leading to the filing of a claim petition on
9.7.1996 under the provisions of the Motor Vehicles Act, 1988. By order dated
20.8.1990 (sic), the Motor Accidents Claims Tribunal (for short “the Tribunal”)
granted compensation both against the appellant Insurance Company and the
owner of the vehicle, Respondent 7 herein. The appeal filed in the High Court
by the appellant Insurance Company disputing its liability to pay to the legal
representatives of the deceased was dismissed on 27.8.2002, in view of the law
then prevailing as a resuit of the decision of this Court in New India Assurance
Co. v. Satpal Singh, (2000) 1 SCC 237. The said decision has now been over-
ruled by this Court in New India Assurance Co. Ltd. v. Asha Rani, (2003) 2 SCC
223 wherein it has been held that an insurance company will not be liable to pay
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compensation in respect of a gratuitous passenger being carried in a goods
vehicle if the vehicle meets with an accident. In this view, we set aside the im-
pugned judgment of the High Court affirming the order of the Tribunal.

98. INDIAN PENAL CODE, 1860 - Sections 354, 451, 452
House trespass for committing offence u/s 354 is covered by Section
451 and not by Section 452 — Law explained.
Moreshwar v. State of Maharashtra and another
Judgment dated 29.04.2005 passed by the Supreme Court in Criminal
Appeal No. 641 of 2005, reported in (2005) 11 SCC 429

Held:

Learned Senior Counsel appearing for the appellant contends that from
the reading of the complaint and the charge framed, an offence under Section
452 is not made out as he did not trespass into the house occupied by the
complainant for putting the complainant in the fear of hurt or of assault or of
wrongful restraint. Learned Senior Counsel also contends that from a reading of
the complaint and the charge framed, if at all, an offence under Section 451 is
made out which provides for the commission of house trespass in order to the
committing of any offence punishable with imprisonment. From the reading of the
allegations made against the appellant, it is evident that the appeliant had entered
the house for seeking sexual favours from the complainant and not for causing any
physical hurt or assault or wrangful restraint. We agree with the contention raised
by the learned Senior Counsel for the appellant that the offence made out against
the appellant is only under Section 451 which is compoundable and not under
Section 452.

99. TRANSFER OF PROPERTY ACT, 1882 —~ Section 53-A
Whether a transferee in possession of land in part-performance can
seek injunction without seeking specific performance of agreement?
Law explained. h
Sunkara Venkata Rao v. K. Venkata Rao and others
Judgment dated 17.03.2005 passed by the Supreme Court in Civil
Appeal No. 5612 of 1999, reported in (2005) 11 SCC 436

Held :

The respondent defendants, the landowners, entered into an agreement
of sale dated 7-8-1977 to sell 8.31 acres of land to the appellant plaintiff for a
total consideration of Rs. 10,795 out of which Rs. 1500 were paid at the time of
the execution of the agreement of sale and the balance amount of considera-
tion of Rs. 9295 was to be paid at the time of execution of sale deed. The
appellant was put in possession of the suit land in part-performance of the
agreement under Section 53-A of the Transfer of Property Act at the time of
execution of the agreement of sale. It seems some dispute arose between the
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parties and ultimately the sale deed was not executed. The proposed vendee
i.e. the appellant filed a suit for permanent injunction restraining the defendant-
respondents herein from interfering with his possession and enjoyment of the
suit property. ~

The trial court found the appellant to be in possession and accordingly
granted a decree injuncting the respondents from interfering with the posses-
sion of the appellant. The trial court further directed that the appellant be not
dispossessed except in accordance with law. Being aggrieved, the respondents
filed the appeal. The first appellate court upheld the findings recorded by the
trial court and dismissed the appeal.

Aggrieved against the judgment and decree passed by the courts below,
the respondents filed Second Appeai No. 282 of 1989 in the High Court. The
learned Single Judge reversed the judgments and decree passed by the courts
below on the ground that simple suit for injunction without seeking specific per-
formance of the agreement of sale was not maintainable. Relief of injunction
was declined on the ground that the said relief being discretionary, the appel-
lant was not entitled to relief of injuhction as he had failed to file the suit for
specific performance within the period of limitation.

Being aggrieved against the order of the High Court, the appellant has
filed the present appeal. '

Admittedly, the appellant is in possession of the suit land. Without going
into any other questions and leaving them open, We dispose of the appeal by
observing that the appellant be not dispossessed except in accordance with law.

100. SERVICE LAW :
Date of birth, correction of in service records — Correction cannot be
allowed just a few years before retirement ~ Law explained.
U.P. Madhyamik Shiksha Parishad and others v. Raj Kumar Agnihotri
Judgment dated 21.04.2005 passed by the Supreme Court in Civil
Appeal No. 2798 of 2005, reported in (2005) 11 SCC 465

Held :

It Secy. & Commr., Home Deptt. v. R. Kirubakaran, 1994 supp (1) SCC
155 this Court held : (SCC pp. 158-59 & 160, paras 7 & 9)

“An application for correction of the date of birth by a public servant
cannot be entertained at the fag end of his service. It need not be
pointed out that any such direction for correction of the date of birth
of the public servant concerned has a chain reaction, inasmuch as
others waiting for years, below him for their respective promotions
- are affected in this process. Some are likely to suffer irreparable in-
jury, inasmuch as, because of the correction of the date of birth, the
officer concerned, continues in office, in some cases for years, within
which time many officers who are below him in seniority waiting for
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their promotion, may lose the promotion forever. According to us, this
is an important aspect, which cannot be lost sight of by the court or
the tribunal while examining the grievance of a public servant in re-
spect of correction of his date of birth. As such, unless a clear case
on the basis of materials which can be held to be conclusive in na-
ture, is made out by the respondent, the court or the tribunal should
not issue a direction, on the basis of materials which make such claim
only plausible and before any such direction is issued, the court must
be fully satisfied that there has been real injustice to the person con-
cerned and his claim for correction of date of birth has been made in
accordance with the procedure prescribed, and within time fixed by
any rule or order. The onus is on the applicant to prove about the
wrong recording of his date of birth in his service-book.

* * *

As such whenever an application for alteration of the date of birth is made
on the eve of superannuation or near about that time, the court or the tribunal
concerned should be more cautious because of the growing tendency amongst
a section of public servants, to raise such a dispute, without explaining as to
why this question was not raised earlier. In the facts and circumstances of the
case, it is not possible to uphold the finding recorded by the Tribunal.-

It is thus seen from the above quoted judgments that this Court has con-
sistently taken the view that correction in entries made in government records
on the basis of which the government servant got the service cannot be allowed
to be changed just a few years before retirement or at the fag end of his retire-
ment.

101. CIVIL PROCEDURE CODE, 1908 — Section 55 and 9 :
Execution proceedings in land acquisition case —Whether warrant of
arrest can be issued — Held, No.

State of Bihar and another v. Gauri Shankar Mishra (Dead) By LRs.
Judgment dated 18.04.205 passed by the Supreme Court in Civil
Appeal No. 2722 of 2005, reported in (2005) 11 SCC 500

Held :

The State is aggrieved by an order passed by the High Court whereby the
High Court refused to stay the proceedings of the execution court in a land
acquisition matter. We see from the impugned order that the execution court
has directed issuance of warrants against the judgment-debtor. We are afraid,
as to how the court issued warrants of arrest in a land acquisition matter. We
hereby set aside the order of arrest passed by the execution court. The execu-
tion court is at liberty to proceed with the execution proceedings if there is no
stay of proceedings by any superior court.
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102. CRIMINAL PROCEDURE CODE, 1973 - Section 215

EVIDENCE ACT, 1872 - Section 27

INDIAN PENAL CODE, 1860 —~ Section 120-B

(i) Defective charge, effect of — Unless the defect is fundamental
and has caused prejudice, it cannot be quashed — Law explained.

(ii) Confession or retracted confession, use of — Approach of the
Court considering confession or retracted confession — Use of
retracted confession against co-accused — Law explained.

(iii) Criminal conspiracy, connotation and proof of.

(iv) Discovery and recovery u/s 27 — Presence of accused at the time
of recovery not a sine qua non - Joint disclosures -
Admissibility and value of evidence based on joint disclosures
- Law explained.

State of (NCT of Delhi) v. Navjot Sandhu@ Afsan Guru

Judgment dated 04.08.2005 passed by the Supreme Court in Criminal

Appeal No. 373 of 2004 reported in (2005) 11 SCC 600

Held:

(i) lt is settled law that a "fundamental defect” should be found in the charges
if the court has to quash them. Whether the accused was misled and whether
there was reasonable possibility of prejudice being caused to the accused on
account of defective charges are relevant considerations in judging the effect of
wrong or deficient charges. Section 215 CrPC makes. it clear that no error or
omission in stating either the offence or the particulars required to be stated
shall be regarded as material unless the accused was in fact misled by such
error or omission and it has occasioned a failure of justice. The test of prejudice
or reasonable possibility of prejudice was applied by this Court in Willie (william)
slaney v. State of M.P., AIR 1956 SC 116 in testing the argument based on the
omission, error or irregularity in framing the charges. The same test was also
applied in State of A.P. v. Cheemalapati Ganeswara Rao, (1964) 3 SCR 297. It has
not been demonstrated in the instant case as to how the accused or any of
them were misled or any prejudice was caused to them on account of the al-
leged defects in the framing of charges. No Such objection was even taken
before the trial court. As pointed out in William Slaney case (supra) (para 45 of
AIR) it will always the material to consider whether the objection to the nature of
charge was taken at an early stage. To the same effect are the observations in
Ganeswara Rao case (supra). It is difficult to spell out with exactitude the details
relating to the starting point of conspiracy. As pointed out in Esher Singh v. State
of AP., (2004) 11 SCC 585 (SCC p. 607, para 39) it is not always possible "to
give affirmative evidence about the date of the formation of the criminal con-
spiracy”. We do not think that if instead of mentioning "the first week of Decem-
ber 2001" the wording "before December 2001" is employed, the prosecution
should fail merely for that reason. The accused cannot be said to have been
misted or prejudiced on that account. On the other hand, it is more than clear
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that the accused did understand the case they were called upon to meet. The
question whether Section 120-B applies to the POTA offences or Section 3 (3)
alone applies is not a matter on which a definite conclusion could be reached
ahead of the trial. It is not uncommon that the offence alleged. might seemingly
fall under more than one provision and sometimes it may not be easy to form a
definite opinion as to the section in which the offence appropriately falls. Hence,
charges are often framed by way of abundant caution. Assuming that an inap-
plicable provision has been mentioned, it is no ground to set aside the charges
and invalidate the trial.

(ii) As to what should be the legal approach of the court called upon to
convict a person primarily in the light of the confession or a retracted confes-
sion has been succinctly summarised in Bharat v. State of U.P., (1971) 3 SCC
950 Hidayatuilah, C.J., speaking for a three-Judge Bench observed thus: (SCC
p. 953, para 7)

"Confessions can be acted upon if the court is satisfied that they are
voluntary and that they are true. The voluntary nature of the confes-
sion depends upon whether there was any threat, inducement or
promise and its truth is judged in the context of the entire prosecution
case. The confession must fit into the proved facts and not run coun-
ter to them. When the voluntary character of the confession and its
truth are accepted, it is safe to rely on it. Indeed a confession, if it is
voluntary and true and not made under any inducement or threat or
promise, is the most patent piece of evidence against the maker, Re-
tracted confession, however, stands on a slightly different footing. As
the Privy Council once stated, in India it is the rule to find a confes-
sion and to find it retracted later..A court may take into account the
retracted confession, but it must look for the reasons for the making
of the confession as well as for its retraction, and must weigh the two
to determine whether the retraction affects the voluntary nature of
the confession or not. If the court is satisfied that it was retracted
because of an afterthought or advice, the retraction may not weigh
with the court if the general facts proved in the case and the tenor of
the confession as made and the circumstances of its making and
withdrawal warrant its user. All the same, the courts do not act upon
the retracted confession without finding assurance from some other
sources as to the guilt of the accused. Therefore, it can be stated that
a true confession made voluntarily may be acted upon with slight evi-
dence to corroborate it, but a retracted confession requires the gen-
eral assurance that the retraction was an afterthought and that the
earlier statement was true. This was laid down by this Court in an
earlier case reported in Subramania Goundan v. State of Madras, 1958
SCR 428.
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1

The use of retracted confession against the co-accused however stands on

a different footing from the use of such confession against the maker. To come

to grips with the law on the subject, we do no more than quoting the apt obser-

. vations of Vivian Bose. J., speaking for a three-Judge Bench in Kashmira Singh

v. State of M.P., 1952 SCR 526. Before clarifying the law, the learned Judge

noted with approval the observations of Sir Lawrence Jenkins that a confession

can only be used to "lend assurance to other evidence against a co-accused"”.
The legal position was then stated thus: (SCR p. 530)

"Translating these observations into concrete terms they come to this.
The proper way to approach a case of this kind is, first, to marshal
the evidence against the accused excluding the confession altogether
from consideration and see whether, if it is believed, a conviction
could safely be based on it. If it is capable of belief independently of
the confession, then of course it is not necessary to call the confes-
sion in aid. But cases may arise where the judge is not prepared to
act on the other evidence as it stands even though, if believed, it
would be sufficient to sustain a conviction. In such an event the judge
may call in aid the confession and use it to lend assurance to the
other evidence and thus fortify himself in believing what without the
aid of the confession he would not be prepared to accept”.

(emphasis in original)
(iii) In the case of State v. Nalini, (1999) 5 SCC 253 S.S.M. Quadri, J. after

a survey of case-law made the following pertinent observations : (SCC at pp.
568-69\ para 662)

"In reaching the stage of meeting of minds, two or more persons share
information about-doing an illegal act or a legal act by illegal means.
This is the first stage where each is said to have knowiedge of a plan
for committing an illegal act or a legal act by illegal means. Among
those sharing the information some or all may form an intention to do
an illegal act or a legal act by illegal means. Those who do form the
requisite intention would be parties to the agreement and would be
conspirators but those who drop out cannot be roped in as collabora-
tors on the basis of mere knowledge uniess they commit acts or omis-
sions from which a guilty common intention can be inferred. It is not
necessary that all the conspirators should participate from the incep-
tion to the end of the conspiracy : some may join the conspiracy after
the time when such intention was first entertained by any one of them
and some others may quit from the conspiracy. All of them cannot but
be treated as conspirators. Where in pursuance of the agreement the
conspirators commit offences individually or adopt illegal means to
do a legal act which has a nexus to the object of conspiracy, all of
them will be liable for such offences even if some of them have not
actively participated in the commission of those offences."
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There is exhaustive reference to various cases by Arijit Pasayat, |.,in Mohd.
Khalid v. State of W.B., (2000} 7 SCC 334. in Mohd. Usman Mohd. Hussain
Maniyar v. State of Maharashtra, (1981) 2 SCC 443, it was observed that the
agreement amongst the conspirators can be inferred by necessary implication.

There is one particular observation made by Jagannatha Shetty. J. in Kehar
Singh v. State (Delhi Admn), (1988) 3 SCC 609 which needs to be explained.
The learned Judge observed: (SCC p. 733, para 275)

"It is, however, essential that the offence of conspiracy requires some
kind of physical manifestation of agreement. The express agreement,
however, need not be proved. ........ Nor it is necessary to prove the
actual words of communication. The evidence as to transmission of
thoughts sharing the unlawful design may be sufficient."

The expression "physical manifestation" seems to be the phraseology used in
the article referred to by the learned Judge. However, the said expression shall
not be equated to "overt act” which is a different concept. As rightly stated by
the learned Senior Counsel Mr. Gopal Subramanium, the phrase has reference
to the manifestation of the agreement it self, such as by way of meetings and
communications.

Mostly, conspiracies are proved by circumstantial evidence, as the conspiracy
is seldom an open affair. Usually both the existence of the conspiracy and its ob-
jects have to be inferred from the circumstances and the conduct of the accused
(per Wadhwa, J. in Nalini case (supra). The well-known rule governing circumstan-
tial evidence is that each and every incriminating circumstance must be clearly
established by reliable evidence and "the circumstances so proved must form a
chain of events from which the only irresistible conclusion about the guilt of the
accused can be safely drawn and no other hypothesis against the guilt is possible”
(Tanviben Pankajkumar. Divetia v. State of Gujarat, (1997) 7 SCC, 156 SCC p. 185,
para 45). G.N. Ray, J. in Tanviben Pankajkumar (supra) observed that this Court
should not allow suspicion to take the place of legal proof.

As pointed out by Fazal Ali, J., in V.C. Shukla v. State (Delhi Admn, (1980)
2 SCC 665 (SCC pp. 669-70, para 8)

"[ll n most cases it will be difficult to get direct evidence of an agree-
ment to conspire but a conspiracy can be inferred even from circum-
stances giving rise to a conclusive or irresistible inference of an agree-
ment between two or more persons to commit an offence”.

in this context, the observations in the case of Noor Mohammad Mohd. Yusuf
Momin v. State of Maharashtra, (1970) 1 SCC 696 are worth noting: (SCC pp.
699-700, para 7)

"0in most cases proof of conspiracy is largely inferential though the
inference must be founded on solid facts. Surrounding circumstances
and antecedent and subsequent conduct, among other factors, con-
stitute relevant material."
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(iv) There is one more point which we would like to discuss i.e. whether
pointing out a material object by the accused furnishing the information is a
necessary concomitant of Section 27. We think that the answer should be in the
negative. Though in most of the cases the person who makes the disclosure
himself ieads the police officer to the place where an object is concealed and
points out the same to him, however, it is not essential that there should be
_such pointing out in order to make the information admissible under Section 27.
It could very well be that on the basis of information furnished by the accused
the investigating officer may go to the spot in the company of other witnesses
and recover the material object. By doing so, the investigating officer will be
discovering a fact viz. The concealment of an incriminating article and the knowl-
edge of the accused furnishing the information about it. In other words, where
the information furnished by the person in custody is verified by the police of-
ficer by going to the spot mentioned by the informant and finds it to be correct,
that amounts to discovery of fact within the meaning of Section 27. of course, it
is subject to the rider that the information so furnished was the immediate and
proximate cause of discovery. If the police officer chooses not to take the in-
formant accused to the spot, it will have no bearing on the point of admissibility
under Section 27, though it may be one of the aspects that goes into evaluation
of that particular piece of evidence.

In Mohd. Abdul Hafeez. v. State of A.P., (1983) 1 SCC 143 the prosecution
sought to rely on the evidence that the appellant along with the other two ac-
cused gave information to the 10 that the ring (MO-1) was sold to the jeweller,
PW 3 in whose possession the ring was. PW 3 deposed that four accused per-
sons whom he identified in court came to his shop and they sold the ring for Rs.
325 and some days later the Police Inspector accompanied by Accused 1, 2
and 3 came to his shop and the said accused asked PW 3 to produce the ring
which they had sold. Then, he took out the ring from the showcase and it was
seized by the Police- Inspector. The difficulty in accepting such evidence was
projected in the following words by D.A. Desai, J. speaking for the Court : (SCC
p. 146, para 5)

"Does this evidence make any sense ? He says that Accused 1 to 4
sold him the ring. He does not say who had the ring and to whom he
paid the money. Similarly, he stated that Accused 1 to 3 asked him to
produce the ring. It is impossible to believe that all spoke simultane-
ously. This way of recording evidence is most unsatisfactory and we
record our disapproval of the same. If evidence otherwise confes-
sional in character is admissible under Section 27 of the Indian Evi-
dence Act, it is obligatory upon the Investigating Officer to state and
record who gave the information; when he is dealing with more than
one accused, what words were used by him so that a recovery, pur-
suant to the information received may be connected to the person
giving the information so as to provide incriminating evidence against
that person”.
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There is nothing in this judgment which suggests that simuitaneous disclo-
sures by more than one accused do not at all enter into the arena of section 27,
as a proposition of law.

Another case which needs to be noticed is the case of Ramkishan Mithanlal
Sharma v. State of Bombay, (1955) 1 SCR 903. The admissibility or otherwise of
joint disclosures did not directly come up for consideration in that case. How-
ever, while distinguishing the case of Gokulchand Dwarkadas Morarka v. R.,
AIR 1948 PC 82 decided by the Bombay High Court a passing observation was
made that in the said case the High Court had "rightly held that a joint state-
ment by more than one accused was not contemplated by Section 27" (SCR p.
925). We cannot understand this observation as laying down the law the infor-
mation almost simuitaneously furnished by the two accused in regard to a fact
discovered cannot be received in evidence under Section 27. It may be relevant
to mention that in the case of Lachman Singh v. State, 1952 SCR 839 this Court
expressed certain reservations on the correctness of the view taken by some of
the High Courts discountenancing joint disclosures.

103. LEGAL MAXIMS :
Maxims ‘Actus curiae neminem gravabit’.and ‘lexnon cogit ad
impossibilia’, meaning and connotation of.
Shaikh Salim Haji Abdul Khayumsab v. Kumar and others
Reported in 2006 (1) MPLJ 11 (SC)

Held :

In the facts and circumstances of the case, the maxim of equity, namely,
actus curiae neminem gravabit - an act of Court shall prejudice no man, shall be
applicable. This maxim is founded upon justice and good sense which serves a
safe and certain guide for the administration of law. The other maxim is, lex non
cogit ad impossibilia - the law does not compel a man to do what he cannot
possibly perform. The law itself and its administration is understood to disclaim
as it does in its general aphorisms, all intention of compelling impossibilities,
and the administration of law must adopt that general exception in the consid-
eration of particular cases. The applicability of the aforesaid maxims has been
approved by this Court in Raj Kumar Dey v. Tarapada Dey, 1987 (4) SCC 398,
Gursharan Singh vs. New Dehli Municipal Committee, 1996 (2) SCC 459 and
Mohammod Gazi vs. State of M.P. and others, 2000 (4) SCC 342.

104. CONSUMER PROTECTION ACT, 1986 — Section 2 (1) (g) and 14
Cheques issued by Unit Trust of India through Postal Department
not reaching the sendee because intercepted and fraudulently en-
cashed — UTI raising the plea of lack of negligence and lack of defi-
ciency in service — Whether plea tenable ? Held, No.

Unit Trust of India v. Ravinder Kumar Shukla and others
Reported in 2006 (1) MPLJ 20 (SC)
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Held -

The Consumer Forums have held, that there was negligence on the part
of the appellant. It has been held that the post offices were agents of the appel-
lant and, therefore, the loss, if any, has to be borne by the appellant. it has
been held that as the appeliant had not paid the unit-holders, the unit-holders
are entitled to receive the money from the appellant.

The question before this Court is whether the loss is to be borne by the
unit-holder payee and/or by the appellant. The answer to this question would
depend on whether the post office was acting as an agent of the unit-holder
and/or the appelliant.

In the case of CIT vs. Ogale Glass Works Ltd., 1955 SCR 185 the question
was whether the respondent therein, which was a non-resident company, could
be said to have received payment in India for the purposes of the income Tax
Act. On the request of the assessee, the amounts of the bills were sent to them
by means of cheques which were drawn in Delhi. It was held that as the assessee
had requested that the amounts be sent by post, the post office became the
agent of the assessee. It was held that as the post office was in Delhi the
assessee had received the amounts in Delhi.

In the case of I1.P. Gupta vs. Hiralal, (1970) 1 SCC 437 the appellant was a
Director of a company. The respondent had filed a complaint under section 207
of .the Companies Act on the ground that the dividends declared by the com-
pany had not been paid within the prescribed time. This complaint was filed at
Meerut where the complainant resided. The question was whether the Magis-
trate at Meerut had jurisdiction to try the complaint. This Court held that section
207 of the Companies Act casts an obligation on the company to pay the divi-
dend, which is declared, to the shareholders within 42 days from its declaration.
It was held that the offence u/s 207 is the failure to pay dividend. It was held that
the failure to pay will arise when the warrant is not posted. It was held that the
offence was failure to post and not the non-receipt of the warrant by the share-
holders. It was held that the obligation to pay, therefore, arises at the place
where it is to be performed i.e. at the post office where the cheque is to be
posted and not at the address at which the cheque is to be delivered. It was,
therefore, held that the Magistrate at Meerut did not have jurisdiction as the
post office was in Delhi. It was held that it is only the Magistrate at Delhi who
would have jurisdiction. it must be mentioned that in coming to this decision this
Court implied an agreement/request from the dividend-holder to send the divi-
dends by post.

Thus the law is that in the absence of any contract or request from the
payee, mere posting would not amount to payment. In cases where there is no
contract or request, either express or implied, the post office would continue to
act as the agent of the drawer. In that case the loss is of the drawer.

JOTI JOURNAL - APRIL 2006- PART Il 126



105. CIVIL PROCEDURE CODE, 1908 — Section 96 (2) and 0.9 R.13
Whether time spent in proceedings under 0.9 R. 13 can constitute
sufficient cause for condoning delay in appeal ? Held, No.
Narmada Club Registered Society and another v. P.K. Tare
Reported in 2006 (1) MPLJ 33

Held :

Now coming to the ground of sufficient cause it is to be examined whether
time spent in proceedings under Order 9, Rule 13 of the Civil Procedure Code
can be treated as sufficient cause for condoning the delay and second ground
as argued by counsel for appellant that the appeal could not have filed within
limitation due to lack of advice.

So far first ground is concerned, it is admitted fact that Apex Court has
considered the facts and circumstances of the case under Order 9, Rule 13 of
the Civil Procedure Code and upheld the dismissal of said proceedings. Al-
though such proceeding was not on merits of the matter but as per decided
case of the Apex Court in the matter of M.K. Prasad vs. P. Arumugam reported
in (2001)6 SCC 176, in which it was held as under :

"10. In the instant case, the appellant tried to explain the delay in
filing the application for setting aside the ex parte decree as is evi-
dent from his application filed under section 5 of Limitation Act ac-
companied by his own affidavit. Even though the appellant appears
not be as vigilant as he ought to have been, yet his conduct does not,
on the whole, warrant to castigate him as an irresponsible litigant. He
should not have been more vigilent but his failure to adopt such extra
vigilence should have been made a ground for ousting him from the
litigation with respect to the property, concededly to be valuable. While
deciding the application for setting aside the ex parte decree, the Court
should have kept in mind the judgment impugned, the extent of the
property invoived and the stake of the parties. We are of the opinion
that the inconvenience caused to the respondent for the delay on
account of appellant being absent from the Court in this case can be
compensated by awarding appropriate and exemplary costs. in the
interests of justice and under the peculiar circumstances of the case,
we set aside the order impugned and condone the delay in filing the
application for setting aside ex partc decree. To avoid further delay,
we have examined the merits of the main application and feel that
sufficient grounds exist for setting aside the ex parte decree as well."

in aforesaid decisions, their Lordship of the Apex Court has also observed
that while deciding the application for setting aside the ex parte decree the
Court should have kept in mind the judgment impugned, the extent of the prop-
erty involved and the stake of the parties and with this background by imposing
the cost the ex parte decree was set aside.
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But in the case at hand it is apparent and matter of record that Apex Court
on considering the matter of Civil Appeal No. 641/03 (might have considered
the aforesaid circumstances and merits as said in aforesaid Apex Court deci-
sion) dismissed the appellant's appeal regarding setting aside the ex parte de-
cree. So in view of the Apex Court decision dated 19-8-2004 in Civil Appeal No.
641/03 the hand of this Court is tied and thus the proceedings which has been
struck down by the Apex Court on considering the aforesaid aspect the same
could not be a ground a sufficient cause for condoning the delay in filling the
present appeal.

106. ACCOMMODATION CONTROL ACT, 1961 (MP) — Sections 12 (1) (e)/(f)
and 12 (1)(g)/(h)
Whether provisions contained in Sections 12 (1)(e)/(f) and 12 (1)
(g)/(h) are mutually exclusive with separate rights and obligations ?
Held, Yes — Law explained.
T.R. Sah v. Kundan Kaur and others
Reported in 2006 (1) MPLJ 41

Held :

It is evident from the decisions of the Supreme Court that the ground of
eviction under section 12(1)(e) or (f) on the one hand and ground of eviction
under section 12(1)(g) or (h) on the other, are mutually exclusive with separate
rights and obligations,

Many a times, the landlords in their anxiety to get decree for eviction, or
on wrong advice, tend to raise as many grounds as possible. In several cases,
where they want to occupy the premises for their own use and for that purpose
if they want to demolish the existing building and construct a new building before
occupying the same, instead of filing the suit only under ground (e) or (f), they
may file the suit under ground (g) or (h) also in addition to ground (e) or (f).
They overlook the fact that where the ground of eviction is need for self
occupation, the averments relating demolition and reconstruction are only a
step in fulfilment of their need to occupy the premises, and such averments
form an integral part of the averments relating to bona fide requirement for own
use and there is no need to invoke ground (g) or (h). In such cases, if the bona
fide requirement pleaded under Clause (e) or (f) is made out by the landlord,
the ground under (g) and (h) even if mentioned would be redundant and shall
have to be ignored. To reject the case relating to a genuine and relevant ground,
merely because a redundant ground is also mentioned, is neither just nor logical.

It is also possible that landlords in their anxiety, or on advice, after plead-
ing the ground under (e) or (f), may alternatively and independently plead a
ground under Clause (g) or (h). In that event, if the prayer under Clause (e) or
(f) is allowed, then the ground under Clause (g) or (h) will not survive for con-
sideration. On the other hand, if the ground under Clause (e) or (f) should fail,
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the grounds under Clause (g) or (h) will survive and will have to be considered
separately. Therefore, whenever a landlord pleads a case for eviction under
Clause (e) or (f) and also pleads a specific alternative case for eviction under
Clause {g) or (h), the ground under Clause (g) or (h) will have to be considered
only in the event of ground of eviction under Clause (e) or (f) being rejected.
Under no circumstance, the landlord can be non-suited merely on the ground
he has invoked a ground under Clause (g)/(h) in addition to the ground under
Clause (e)/(f). We therefore overrule the decision of the learned Single Judge in
Smt. Parmeshwari Devi v. Thakur Nathhu Singh, 1998 (1) MPJR 462.

We may also notice, at this juncture, that the question came up recently
before a learned Single Judge in Babukhan vs. Dr. R.D.S. Ahluwalia, 2003 (3)
MPLJ 69. The learned Single Judge after referring to the decision of the Su-
preme Court in Modern Tailoring Hall, held that the decision in Parmeshwari
Devi (Supra) is no longer good law.

Conclusion :

The answer of the question of law formed in the order of reference is as
under —

When a suit is filed by a landlord under section 12(1)(e) and 12(1)(h),
pleading that he requires the accommodation for his own use and also states
that he wants to demolish and reconstruct the building, and he establishes a
case for eviction under section 12(1)(e), he will be entitled to an order under
section 12(1)(e) and the averments relating to demolition and reconstruction
will be construed as a part of ground under section 12(1){(e). In such an event,
if will be immaterial whether he demolishes the building or not. When a Court
grants an eviction under Clause (e), it shall dispose of the claim under Clause
(h) as having become infructuous or rendered redundant. When granting a de-
cree under section 12(1)(e), the question of applying section 12(7) or section
18 does not arise. On the other hand if the ground under section 12(1)(e) is
rejected, then the Court may consider the ground under section 12(1)(h) inde-
pendently subject to section 12(7) and section 18.

The question of law on which the petition was admitted, is answered thus:
Mere invoking the ground under section 12(1),(h) or filing the case under sec-
tion 12(1) (h) in addition to the ground under section 12(1)(e) will not invalidate
the claim for eviction under Clause 12(1)(e). Where the bona fide requirement
of the landlord under section 12(1)(e) of the Act is proved, the claim can be
allowed under section 12(1)(e), ignoring the ground under section 12(1)(h).

107. SERVICE LAW :
Transfer - Judicial review of order of transfer, ambit and scope of —
Law explained.
Padma Singh v. State of M.P. and others
Reported in 2006 (1) MPLJ 71
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Held :

While considering the question of judicial review into the administrative
order of transfer in the case of Union of India and others vs. Janardhan Debanath
and another reported in (2004)4 SCC 245, it was observed by the Supreme Court
that when adjudicating a dispute of transfer in a case if Court is required to go
into factual enquiry of certain issues, examination of such a question of fact by
exercising jurisdiction in a petition under Articles 226 and 227 of the Constitu-
tion is not permissible. In the aforesaid case Supreme Court has clearly disap-
proved enquiry into factual aspect of the matter. To adjudicate the dispute as to
whether calculation of surplus staff or teacher in an institute has been done
properly or not so also for considering the question as to whether the strength
of students and teachers have been properly determined or not, this Court is
required to conduct a factual enquiry with regard to the strength of the students
or the staff and other aspects of the matter for assessing surplus in the insti-
tute. As factual enquiry in such matter is beyond the scope and jurisdiction of
this Court as held by the Supreme Court in the case of Janardhan Debanath
(supra) this Courts has to restrict interference with regard to only questions of
law, if any involved in the matter.

108. STAMP ACT, 1899 — Sections 2 (5) and 2 (22)
‘Bond' and 'Promissory note', difference betv_veen ~ Law explained.
Praveen Nahar v. Krishna Gopal Sanghi and another
Reported in 2006 (1) MPLJ 83

Held :

. A Full Bench of this Court in Sant Singh vs. Madandas Panika, 1976 MPL]J
(F.B.) 238 = 1976 JLJ 235, considering the distinction between promissory note
and Bond held :

"4. The essentials of a promissory note are :—
(1) An unconditional undertaking to pay;
(2) The sum should be a sum of money and should be certain;

(3) The payment should be to the order of a person who is certain, or to
the bearer of the instrument; and

(4) The maker should sign it, if these four conditions exist, the instru-
ment is a promissory note.

The question of distinguishing a promissory note from a bond arises by
reference to clause (b) of the above definition of bond. Thee essentials of a
bond are —

(1) There must be an undertaking to pay; ,
(2) The sum should be a sum of money but not necessarily -certain;
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(3) The payment will be to another person named in the instrument;
(4) The maker should sign it;
(5)

(

6) It must not be payable to order or bearer.

The instrument must be attested by a witness; and

On a comparison between the essentials of a promissory note and those
of a bond three distinguishing features emerge -

(i) If money payable under the instrument is not certain, it cannot
be a promissory note, although it can be a bond.

(if) If the instrument is not attested by a witness, it cannot be a bond,
although it may be a promissory note.

(iii) if the instrument is payable to order or bearer, it cannot be a
bond, but it can be a promissory note.

Therefore, an instrument, which is not payable to bearer or order but is
attested by a witness will also be a bond within a definition of section 2(5) of the
Stamp Act, although simultaneously it may also fall within the definition of a
promissory note within the meaning of section 2(22) of the Stamp Act read with
section 4 of the Negotiable Instruments Act.

Having thus pointed out the distinction between promissory note
and a bond, we may at once say that in the last mentioned situation
that is, where an instrument comes within the description of a prom-
issory note as well as that of a bond, by virtue of section 6 of the
Stamp Act, it will be chargeable only with the highest of the duties
chargeable, that is, stamp duty as chargeable on a bond. That sec-
tion reads thus :

"Subject to the provisions of the last preceding section, an instru-
ment so framed as to come within two or more of the descriptions in
Schedule 1 shall where the duties chargeable thereunder are differ-
ent be chargeable only with the highest of such duties :

Provided that nothing in this Act contained shall chargeable with duty
exceeding one rupee a counter-part or duplicate of any instrument
chargeabie with duty and in respect of which the proper duty has
been paid."

As a result of the above discussion we would answer the two questions set
out in the beginning as follows :

(1) An instrument is a promissory note if there are present the following ele-
ments :

(i) There should be an unconditional undertaking to pay;
(iiy The sum should be a sum of money and should be certain;
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(i) The payment should be to the order of a person who is certain, or to
the bearer of the instrument and

(iv) The maker should sign it.

(2) An instrument is a bond within the meaning of section 2(5) (b) of the Stamp
Act, if the folliowing elements are present -

(i) There must be an undertaking to pay;
(ii) The sum should be a sum of money but not necessarily certain;
(iiiy The payment will be to another person named in the instrument;
(iv) The maker should sign it;
(v) The instrument must be attested by a witness; and
(vi) It must not be payable to order or bearer.
(3) A bond has two distinguishing features;
(i) Positive - it must be attested by a witness.
(i) Negative - it must not be payable to order or bearer.

(4) For the purposes of the Stamp Act, it is only the definition as contained in
section 4 of the Negotiable Instruments 'Act’ which is to be read as if re-
produced verbatim in section 2(22) of the stamp Act, but no other provi-
sion of the Negotiable Instruments Act can be read in section 2(22) of the
Stamp Act, because of the restrictive words "as defined in".

(5) Explanation (i} to section 13 of the Negotiable Instruments Act may have
its own effect and impact on a promissory note for the purposes of the
Negotiable Instruments Act, but it has nothing to do with the "definition" of
promissory note and, therefore, that explanation is wholly irrelevant for
the purposes of the Stamp Act. It cannot, therefore be said that every
promissory note must be excluded from the definition of Stamp Act, unless
it contains an expres$ prohibition within the meaning of the explanation to
section 13 of the Negotiable Instruments Act."

109. EVIDENCE ACT, 1872 — Sections 65 & 74
REGISTRATION ACT, 1908 — Section 51
Public document v. private document - Whether a registered sale deed
is a 'public document'? Held, No — Evidentiary value of certified copy
of a sale deed — Law explained.
Rekha and others v. Smt. Ratnashree
Reported in 2006 (1) MPLJ 103

Held :

On the points urged by both sides and the reference by the Learned Sin-
gle, Judge, the following points arise for consideration :
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"(i) Whether a sale-deed (duly registered) is a public document ?

(ii) Whether a certified copy of a sale-deed 1ssued by the Regzstermg
Officer is a public document ?

(iii) Whether a certified copy of a public document can be received in
evidence without any further proof?

(iv) What is the effect and efficacy of producing and marking a certi-
fied copy of the sale-deed ?

If the person producing the certified copy of a registered instrument, with-
out establishing the existence of any of the grounds under clause (a), (b) or (c)
of section 65, seeks to mark the certified copy, then it will not be secondary
evidence of the original sale-deed, but only be secondary evidence of the en-
tries in a public document, that is the entries in Book | in the Registration Office
which issued the certified copy. Such certified copy marked without laying foun-
dation for receiving secondary evidence, though admissible for the purpose of
proving the contents of the original document, will not be proof of execution of
the original document.

Certain amount of confusion exists because a certified copy can be pro-
duced as secondary evidence either under clauses (e) and (f) of section 65 or
under clauses (a), (b) or (c) section 65. But the difference is that a certified
copy is the only mode of secondary evidence that is permissible in cases falling
under clauses (e) or (f) of section 65. But in the cases falling under clauses (a),
(b) or (c), the secondary evidence can be a certified copy in the case of a
registered instrument or by other modes described in section 63 in regard to
unregistered documents. Be that as it may.

We may summarize the position thus :

(i) Production and Marking of a certified copy as secondary evidence of
a public document under section 65 (e) need not be preceded by
laying of any foundation for acceptance of secondary evidence. This
is the position even in regard to certified copies of entries in Book |
under Registration Act relating to a private document copied therein.

(iiy Production and marking of a certified copy as secondary evidence of
a private document (either a registered document like a sale deed or
any unregistered document) is permissible only after laying the foun-
dation for acceptance of secondary evidence under clause (a), (b) or
(c) of section 65.

(iii) Production and marking of an original or certified copy of a document
does not dispense with the need for proof of execution of the docu-
ment. Execution has to be proved in a manner known to law (sections
67 and 68 and ensuing sections in chapter V of Evidence Act).
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110. CRIMINAL PROCEDURE CODE, 1973 — Section 427
Sentence — Principles governing concurrent running of sentence u/s
427 — Law explained.
Nandkishore v. State of M.P.
Reported in 2006 (1) MPLJ 145

Held :

The applicant has been convicted by 1l Addl. Sessions Judge, Indore by
judgment dated 18.1.1999 for the offences under sections 306 and 304-B of
Indian Penal Code whereas for the another offence he has been convicted by
the learned Xl Addl. Sessions Judge, Indore for a separate and distinct offence
under section 307 of Indian Penal Code by judgment dated 2.3.2000. The Su-
preme Court in the case of Mohd. Akhtar Hussain & Ibrahim Ahmed Bhatti. v.
Assistant Collector of Customs, AIR 1988 SC 2143 has held in paragraphs 8, 9
and 10 as under :-

"8. Section 427, Criminal Procedure Code incorporates the Principle
of sentencing an offender who is already undergoing a sentence of
imprisonment.

The relevant portion of the section reads :

"427. (1) When a person aiready undergoing a sentence of im-
prisonment is sentenced on a subsequent conviction to impris-
onment or imprisonment for life, such imprisonment or impris-
onment for life shall commence at the expiration of the impris-
onment to which he has been previously sentenced, unless the
Court directs that the subsequent sentence shall run concur-
rently with such previous sentence."

9. The section relates to administration of criminal justice and pro-
vides procedure for sentencing. The sentencing Court is, therefore,
required to consider and make an appropriate order as to how the
sentence passed in the subsequent case is to run. Whether it should
be concurrent or consecutive ?

10. The basic rule of thumb over the years has been the so-called
single transaction rule for concurrent sentences. If a given transac-
tion constitutes two offences under two enactments generally, it is
wrong to have consecutive sentences. It is proper and legitimate to
have concurrent sentences. But this rule has no application if the
transaction relating to offences is not the same or the facts constitut-
ing the two offences are quite different.

In view of the above mentioned law laid down by the Supreme Court, the
applicant cannot get benefit of section 427 of Criminal Procedure Code be-
cause he was not convicted for both the offences committed by him in the same
transaction or the same facts constituting the two offences. Both the offences

JOTI JOURNAL - APRIL 2006- PART Ii 134



are quite different and also committed by the applicant on a different different
date. He was convicted under sections 306, 304-B, Indian Penal Code, this
offence is the offence of commission of dowry death and abetment to commit
suicide by wife of the applicant. It was committed in the year 1991 or prior to
that whereas the offence under section 307 of Indian Penal Code is attempt to
commit murder. This was also committed on a different date. Both the offences
were not committed by the applicant in one and the same transaction and both
were not depending on same facts. Therefore, applying the test as laid down by
the Supreme Court mentioned hereinabove, no case is made out in favour of
the applicant to order for running his sentence concurrently passed by two dif-
ferent Sessions Courts as mentioned in this order hereinabove.

111. CRIMINAL PROCEDURE CODE, 1973 — Section 438
Anticipatory bail, maintainability ~ Bailable warrant issued upon fil-
ing of complaint/ chargesheet — Whether application for anticipatory
bail maintainable ? Held, Yes.
Hariom Lokhande v. M.P. State Electricity Board
Reported in 2006 (1) MPLJ 156

Held :

As earlier discussed, there appears reasonable apprehension that the ap-
plicant might be taken into custody after rejection of the bail application under
section 437 of the Code, if filed before the committal Court. Such well founded
apprehension or belief is a good ground for filing of an application under sec-
tion 438 of the Code. The learned Special Judge, Betul has come to the wrong
conclusion that since the bailable warrant was issued, therefore, there is no
apprehension of arrest of the applicant and the application for anticipatory bail
would not be maintainable under section 438 of the Code. The learned Special
Judge has failed to consider this aspect that after appearance of this applicant,
he might be taken into’ custody on this ground that the Judicial Magistrate is not
empowered to grant bail, as the offence is triable by Special Court. As observed
above, | am of the considered opinion that the application which was filed be-
fore the Special Judge, should have been considered on the merits of the case,
as the applicant has reason to believe that he may be arrested on an accusa-
tion of having committed a non-bailable offence.

112. HINDU MINORITY AND GUARDIANSHIP ACT, 1956 — Sections 6 & 13
GUARDIANS AND WARDS ACT, 1890 — Section 17
Custody of minor child — Principles governing grant of custody —
Welfare of minor paramount consideration — Law explained.
Ashok Kumar Jatav v. Kumari Roshani and another
Reported in 2006 (1) MPLJ 178
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Held :

Before deciding the appeal | shall have to take into consideration the rel-
evant provisions of the Hindu Minority and Guardianship Act, 1956 and of Guard-
jan and Wards Act, 1890, section 6 of Hindu Minority and Guardianship Act lays
down that the natural guardian of minor Hindu unmarried girl in respect of the
person as well as the property shall be the father and after him the mother.
Since the age of Ku. Roshani is more than 5 years, obviously the appellant
being her father is her natural guardian. Proviso to section 6 is in the nature of
disqualification for being natural guardian in case if the father ceases to be
Hindu or renounces the world completely or finally by becoming a hermit or
ascetic. In the present case the appellant is an employee of Railway and has
not incurred the disqualification under the said provision.

Section 13 of the said Act prescribes the appointment or declaration of
any person as guardian of Hindu minor by Court. The welfare of minor should
be the paramount consideration. it further lays down that no person shall be
entitled to the guardianship by virtue of provisions of the Act (supra) or of any
law relating to guardianship among Hindus, if the Court is of the opinion, the
guardianship will not be for the welfare of the minor. Little more and definitely
more exhaustive provisions are made in section 17 of Guardians and Wards Act
which is reproduced below —

"17. Matters to be considered by the Court in appointing guardian -

(1) In appointing or declaring the guardian of a minor, the Court shall,
subject to the provisions of this section, be guided by what, consist-
ently with the law to which the minor is subject, appears in the cir-
cumstances to be for the welfare of the minor.

(2) In considering what will be for the weifare of the minor, the Court
shall have regard to the age, sex and religion of the minor, the char-
acter and capacity of the proposed guardian and his nearness of kin
to the minor, the wishes, if any, of a deceased parent and any exist-
ing or previous relations of the proposed guardian with the minor of
his property.

(3) If the minor is old enough to form an intelligent preference, the
Court may consider that preference.

(4) (Omitted by Act Il of 1951, section 3 and Schedule).

(5) The Court shall not appoint or declare any person to be a guard-
ian against his will."
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113. CRIMINAL PROCEDURE CODE, 1973 - Section 259
NEGOTIABLE INSTRUMENTS ACT, 1881 — Section 143
Whethe summary trial contemplated u/s 143 N.I. Act be converted into
warrant trial v/s 259 Cr.P.C. ? Held, No — Law explained.
Steel Tubes of India v. Steel Authority of India
Reported in 2006 (1) MPLJ 194

Held :

The point raised by the learned counsel for the applicant in all these peti-
tions i.e. conversion of summons case into warrant case tested on an anvil of
aims, objections and reasons, does not stand in favour of the applicant. The
complaint was filed in the year 2000 and yet plea of accused is not recorded.
During this period, the Act has been amended by the Act No. 55 of 2002 came
into force with effect from 6-2-2003. By this amendment, new provision i.e. sec-
tions 143 to 147 have been incorporated. All these Provisions are regarding
procedure. It is well settled principle of interpretation of statute that if in the
statute it is not mentioned specifically about the application of Provision retro-
spectively or prospectively then the procedural provisions will have retrospec-
tive effect in the pending cases. Section 143 gives power to the Court to try
cases summarily. This section has a mandatory effect and the provisions start
from non-obstante clause. This means that provisions of section 259 of the .
Code regarding warrant trial shall have no application in the case for trying the
offence failing under the Act. This is further strengthened by the provisions of
sections 4 and 5 of the Code, Section 4 of the Code says that when in the
Statute there is specific provision for trying a particular offence of the said Stat-
ute then the provision of the Code shall not apply and the Special provisions of
the Statute or law that is provisions under section 143 of the Act is saved by
saving provision of section 5 of the Code. Sub-section (3) of section 143 of the
Code has also saved for expeditious trial and endeavour shall be made to con-
clude trial within six months from the date of filing of complaint. There is no
room of doubt that for the purposes of trial an offence falling under the Act,
provisions of Summary trial sections 262 to 265 of the Code would be applica-
ble and the summary trial cannot be converted in the warrant trial.

®
114. SPECIFIC RELIEF ACT, 1963 ~ Section 19 (b)
Bonafide purchaser for value without notice — Nature and scope of
- protection available u/s 19 (b) — Law explained.

Gyaneshwar v. Smt. Moongabai @ Muneshwaribai and another
Reported in 2006 (1) MPLJ 221

Held :

The Hon'ble Supreme Court in R.K. Mohammed Ubaidullah and others vs.
Hajee C. Abdul Wahab and others, (2000) 6 SCC 402 has held that section 19 (b)
of Specific Relief Act, 1963 protects bona fide purchaser in good faith for value
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without notice of the original contract. This protection is in the nature of an
exception to the general rule. Hence, the onus of proof of good faith is a ques-
tion of fact to be considered and decided on the facts of each case. Section 52
of the Penal Code emphasises due care and attention in relation to good faith..
In the General Clauses Act emphasis is laid on honesty. The Apex Court has
further heid that it is essential that the subsequent purchaser makes an enquiry
as to the title or interest of the person in actual possession as on the date when
the sale transaction was made in his favour. In the instant case respondent No.
2 is not found to have acted in good faith, so as to claim the protection of sec-
tion 19(b) of Specific Relief Act.

The Madras High Court in Veeramalai Vanniar and others vs. Thadikara
Vanniar and others, AIR 1968 Madras 383 has held that a subsequent transferee
can retain the benefit of his transfer by purchase which prima-facie, he has no
right to get, only after satisfying the two conditions concurrently viz. (1) he must
have paid the full value for which he purchased the property and (2) he must
have paid it in good faith and without notice of the prior contract. The High
Court has further held that the burden of proof is upon the subsequent pur-
chaser to establish these conditions in order that his rights may prevail over the
prior agreement of sale. it is also the duty of the subsequent purchaser to en-
quire from the persons in possession as to the precise character in which he
was in possession at the time when the subsequent sale transaction was en-
tered into.

115. INDIAN PENAL CODE, 1860 - Section 498-A
Cruelty against married woman - Territorial jurisdiction of the Court
— Alleged acts of harassment committed at Asansol — Whether Court
at Indore has territorial jurisdiction — Held, No.
Gurmeet Singh v. State of M.P.
Reported in 2006 (1) MPLJ 250

Held :

| have gone through the FIR lodged by the complainant. On perusal of the
FIR it is crystal clear that the complainant was subjected to cruelty and harass-
ment and demand of dowry was also made at Asansol only. She was forced to
leave her matrimonial place on account of failure to fulfil the said demand of
dowry. She has started to reside at Indore since October, 2003, and thereafter
at Indore not even a whisper of allegations about any demand of dowry or com-
mission of any act constituting an offence has been committed or demand of
dowry was made continuously by the applicant- husband.

The facts of the present case are quite similar to the referred case of
Y. Abraham Ajith v. Inspector of Police, Chennai, AIR 2004 SC 4286. In para-11
the Apex Court has held that “in the present case the factual position is different
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and the complainant herself left the house of the husband on 15-4-1997 on account
of alleged dowry demands by the husband and his relations. There is thereafter
not even a whisper of allegations about any demand of dowry or commission of
any act constituting an offence much less at Chennai. That being so, the logic of
section 178(c) of the Code relating to continuance of the offence cannot be ap-
plied”.

In the present case also the complainant had left the matrimonial place on
account of demands of dowry and thereafter no allegations about demand of
dowry and commission of cruelty or harassment was made. Therefore in the
present case also the logic of section 178 (c) of the Code relating to continu-
ance of the offence cannot be applied.

This Court has also considered the application of sections 177 and 178 of
the Code in respect of the offence under section 498A read with section 34 of
the Penal Code in the matter of Shakuntala Sharma and ors. vs. State of M.P.
and another reported in 2005 (3) MPLJ 338. In this case also the demand of
dowry was made at Bhopal, whereas the FIR was lodged by the complainant at
Police Station Chhatarpur and the charge-sheet was filed at Chhatarpur. The
learned Single Judge of this Court relying upon the principles laid down by the
Apex Court in Y. Abraham Ajith’s case (supra) heid that the Criminal Court of
Chhatarpur has no jurisdiction to try the alieged offences against the accused.

116. CIVIL PROCEDURE CODE, 1908 — Section 11
Res Judicata, principle of — Whether principle applicable regarding
two stages in same litigation — Held, Yes.
Jagjeet Singh v. Bhopal Vikas Pradhikaran and another
Reported in 2006 (1) MPLJ 254

Held :

Now the question arises is that the question which was decided on an
application filed by the respondent could have been reagitated or reconsidered
by the Tribunal. In this regard the law laid down by the Apex Court in Mohanlal
Goenka v. Benoy Kishna Mukherjee and others, AIR 1953 SC 65 may be seen in
which the Apex Court considering the controversy held :

“There is ample authority for the proposition that even an erroneous
decision on a question of law operates as ‘res judicata’ between the
parties to it. The correctness or otherwise of a judicial decision has
no bearing upon the question whether or not it operates as ‘res
judicata’. A decision in the previous execution case between the par-
ties that the matter was not within the competence of the executing
Court even though erroneous is binding on the parties : see — Abhoy
Kanta vs. Gopinath Deb. AIR (3) 1943 Cal. 460.
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The learned Chief Justice concedes that the principle of ‘res judicata’
applies to the execution proceedings but he refused to apply it to the
present case on the ground that there was lack of inherent jurisdiction
in the execution Court to proceed with the execution. He relied upon
Lagard vs. Bull, 13 Ind App 134 (PC). This case is distinguishable
upon the facts. This was a suit instituted before the Subordinate judge
for infringement of certain exclusive rights secured to the plaintiff by
three Indian Patents. Under the Patents Act the suit could be brought
only before the District Judge. The defendant raised an objection to
the jurisdiction of the Court. It appears that subsequently the defendant
joined the plaintiff in petitioning the District Judge to transfer the case
of his own Court. This was done. The suit was transferred under
section 25, Civil Procedure Code. It was admitted that the suit could
not be transferred unless the Court from which the transfer was sought
to be made had jurisdiction to try it. The defendant adhered to the
plea of jurisdiction throughout the proceedings but it was urged that.
by his subsequent conduct he had waived the objection to the
irregularity in the institution of the suit. Their lordships held that
although a defendant may be barred by his own conduct from objecting
to the irregularity in the institution of the suit, yet where the Judge
had no inherent jurisdiction over the subject-matter of the suit, the
parties cannot by their mutual consent convert it into-a proper judicial
process. This decision has no bearing upon the present case as no
question of constructive ‘res judicata’ arose in that case.”

In Satyadhan Ghosal & others v. Smt. Deorajin Debi & Anr., AIR 1960 SC
941 the Apex Court has held thus:—

“The principle of res judicata is based on the need of giving a finality
to judicial decisions. What it says is that once a res judicata, it shall
not be adjudged again. Primarily it applies as between past litigation
and future litigation. When a matter — whether on a question of fact or
a question of law —~ has been decided between two parties in one suit
or proceeding and the decision is final, either because no appeal was
taken to a higher Court or because the appeal was dismissed, or no
appeal lies, neither party will be allowed in a future suit or proceeding
between the same parties to canvass the matter again. This principle
of res judicata is embodied in relation to suits in section 11 of the
Code of Civil Procedure; but even where section 11 does not apply,
the principle of res judicata has been applied by Courts for the pur-
pose of achieving finality in litigation. The result of this is that the
Original Court as well as any higher Court must in any future litiga-
tion proceed on the basis that the previous decision was correct.
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The principle of res judicata applies also as between two stages in the same
litigation to this extent that a Court, whether the trial Court or a higher Court
having at an early stage decided a matter in one way will not allow the parties to
reagitate the matter again at a subsequent stage of the same proceedings.
Thus this however mean that because at an earlier stage of the litigation a
Court has decided an interlocutory matter in one way and no appeal has been
taken therefrom or no appeal did lie, a higher Court cannot at a later stage of
the same litigation considered the matter again?”

Respondent has placed reliance to Mathura Prasad Sarjoo Jaiswal & others
v. Dossibai N. B., Jeejeebhoy, AIR 1971 SC 2355 wherein the Apex Court consid-
ering the question of res judicata held :

“A previous decision of a competent Court on facts which are the
foundation of the right and the relevant law applicable to the determi-
nation of the transaction which is the source of the right is res judicata.
A previous decision on a matter in issue is a composite decision; the
decision on law cannot be dissociated from the decision on facts on
which the right is founded. A decision on an issue of law will be as res
judicata in a subsequent proceeding between the same parties, if the
cause of action of the subsequent proceeding be the same as in the
previous proceeding, but not when the cause of action is different,
nor when the law has since the earlier decision been altered by a
competent authority, nor when the decision relates to the jurisdiction
of the Court to try the earlier proceeding, nor when the earlier deci-
sion declares valid a transaction which is prohibited by law.”

In view of aforesaid settled law there is no iota of doubt that if the issue
decided between the parties in proceedings, it is having effect of res judicata
and such issue cannot be reopened by the party at a later stage in the same
proceedings. However, the party against whom the issue is decided can chal-
lenge the same before the higher forum or after the decision if advised so may
agitate in appeal, but in the same proceedings against whom the question has
been decided cannot in any manner reagitate the matter. In those proceedings
the issue decided between the parties is having the effect of res judicata and
cannot be permitted to be reagitated.

®
117. HIRE PURCHASE

Whether acquisition of financed vehicle by financer in terms of hire

purchase agreement amounts to an offence u/s 379 IPC - Held, No.

Mohan Singh Rathore and another v. State of M.P.
Reported in 2006 (1) MPLJ 271 ’
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Held :

In my opinion, under the facts and circumstances of the case, the First
Information Report lodged against the applicants and the criminal case regis-
tered against the applicants deserve to be quashed. The financer is found to
- have taken back the possession of the financed vehicle on the stand of the
terms and conditions of the hire-purchase agreement on account of failure of
hire purchaser to pay the amount of instalments as per the agreement.

In K.A. Mathai @ Babu and another vs. Kora Bibikutty and another, (1996)
7 SCC 212, it has been laid down that if the possession of the vehicle is taken by
the financer as per terms of the hire-purchase agreement, the act does not
amount to a criminal offence.

In view of this judgment the prosecution against the financer for offence
punishable under section 379 of the Indian Penal Code is liable to be quashed
in exercise of inherent powers.

118. MOTOR VEHICLES ACT, 1988 — Section 166
Limitation —~ Accident taking place before amendment of 1994 —
Whether limitation clause applicable — Held, No — Further held, there
is no limitation for filing claim after amendment of Section 166.
Devkaran v. Suresh Kumar
Reported in 2006 (1) MPLJ 288

Held :

Learned counsel for the appellant submits that accident took place on
13-2-1991, and at the time of accident the Motor Vehicle's Act, 1988 was in
force. According to section 166 of the MV Act the claim petition was filed within
six months from the date of accident or within a period of 12 months, after
showing the sufficient ground for delay in filing the application. It was submitted

“that in the year 1994 section 166 of MV Act has been amended and application
for compensation can be filed at any time. It is submitted that in the case of
Dhannalal vs. D.P. Vijayvargiya, reported in 1997 (1) MPLJ (S.C.) 195 = 1996 J1J
528, wherein the Hon’ble Apex Court observed that the effect of the amending
Act is that with effect from 14-11-1994, there is no limitation for filing claims
before the Tribunal in respect of any accident.

®
119. CRIMINAL TRIAL :
Chemical analysis of seized contraband — Appropriate quantity to be
sent for such examination — Law explained.
- Babulal v. State of M.P.
Reported in 2006 (1) MPLJ 317
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Held :

The next contention of the learned counsel for the accused/applicant is
that the prosecution has failed to establish beyond doubt that the bulk of the
material said to have been seized from the accused/applicant is liquor. He stressed
that the quantity put to test by the Excise Sub Inspector out of the quantity in
question has not been sufficient, consequently the bulk in question is not proved
to be liquor and thus the applicant deserves acquittal. In this respect PW-5
Vivek Chauhan has deposed that at the relevant time he seized from the ac-
cused vide Ex. P/2-C, 288 quarter bottles of Whisky, 350 quarter bottles of plain
liquor and 20 bottles of plain liquor each of 750 ML. The seizyre memo shows
that they were placed in containers (KATTIS) PW-5 has also deposed that he
did not remember whether he sent the entire bulk seized for test to excise Sl or
sent how much to him 1 further find that PW-1 G.L. Jonvar the Excise S| as per
his assertion in his statment, had received one bottle of plain liquor and three or
four quarter bottles of English and plain liquor. On their test he opined them as
liquor vide reports Ex. P/1 and Ex. P/2. As per statment of PW-5 Vivek Chauhan
and the seizure memo Ex. P/2-C total quantity of material in question is 129
buik liters, therefore, the quantity put to test out of the above being compara-
tively very meagre the above reports cannot be attached any conclusiveness.
They being the only basis for proving the liguor in question to be liquor when
under the circumstances they are bereft of probative value the Courts below
went perverse to find the accused/applicant guilty of illegally possessing liquor,
not understanding the direction of the Hon’ble Apex Court laid down in Gaunter
Edwin Kircher vs. State of Goa, 1993 Cri. L.J. 1485 in this respect, though with
reference to narcotic law, that concerned authorities must send entire of seized
quantity or sufficient quantity therefrom by way of samples for analysis.

120. COURT FEES ACT, 1870 - Section 7 (xi)
ACCOMMODATION CONTROL ACT, 1961 (M.P.) — Section 12 (1) (o)
Suit filed on different grounds including ground contemplated u/s
12 (1) (o) ot Accommodation Control Act — Whether separate court
fees payable for ground u/s 12 (1) (0)? Held No — Law explained.
Pandharinath v. Rukminibai and others
Reported in 2006 (1) MPLJ 338

Ileld:

Now, with regard to ground under section 12(1) (o) of the Act, the trial
Court did not pass the decree under this provision because the plaintiff failed to
pay the Court-fees. There is no provision to this effect that whenever a suit is
filed under different grounds of the Act, Court-fees has to be paid on all these
grounds separately by the plaintiff. Section 7 (xi) of the Court Fees Act, 1870
provides as follows -
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“(xi) In the following suits between landiord and tenant :—
(a) for the delivery by a tenant of the counter part of lease,
(b) to enhance the rent of a tenant having a right of occupancy,
(c) for the delivery by a landlord of a lease,

(cc) for the recovery of immovable property from a tenant, including
a tenant holding over after the determination of a tenancy,

(d) to contest a notice of ejectment,

(e) to recover the occupancy of immovable property from which a
tenant has been illegally ejected by the landlord, and

(f) for abatement of rent.

according to the amount of the rent of the immovable property to which the suit
refers, payable for the year next before the date of presenting the plaint”

It is held in Kevalchand Puranchand and another vs. Suganchand
Puranchand, 1983, MPLJ 381 in para 14 that :-

“14. In the light of the foregoing discussion, questuon No. (i) is an-
swered as under :-

No separate valuation for the purposes of jurisdiction and
Court-fees with regard to the ejectment from the encroached accom-
modation is necessary to be put when the suit is brought by the land-
lord against the tenant for ejectment on ground under section 12 (1)
(0). The valuation for the purposes of jurisdiction and Court-fees put
for ejecting the tenant from the let accommodation as well as the
encroached accommodation according to the annual rental value of
the let accommodation in accordance with sub-clause (cc) of clause
(xi) of section 7 of the Court Fees Act is proper, and a decree, on the
proof of the ground under section 12(1)(o) of the Act, for ejectment
from the encroached accommodation subject to the affording of an
opportunity to the tenant under section 12(11), of the Act, can be
passed.” :

Since, the ground with regard to illegal possession of the defendant on the
adjacent land raised under the Act, there was no need to pay the Court fees
separately. This fact has not been discussed in the light of the provisions of the
Court Fees Act either by the trial Court or by the First Appellate Court. It is
proved by the plaintiff that the defendant took the possession of the vacant land
illegally, during the pendency of the suit which was not in his tenancy, and the
plaint has been amended accordingly, the suit should have been decreed under
section 12 (1) (o) of the Act also.
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121. CRIMINAL TRIAL :
Appreciation of evidence — Child witness — Evidence of child witness
not to be rejected merely because witness is child - Law explained.
Jujhar Singh v. State of M.P.
Reported in 2006 (1) MPLJ 356

Held :

The Supreme Court in the case of State of Maharashtra vs. Bharat Fakir,
(2002)1 SCC 622, while reversing the judgment of acquittal passed by the High
Court, held that "Merely because a witness is child, his/her evidence is not al-
ways liable to be rejected. Where trial Court found the testimony of child witness
to be reliable, such witness stood the test of searching cross-examination, and
even otherwise his evidence was supported by a number of other circumstances,
the High Court erred in disbelieving the evidence of such witness”. (Emphasis
supplied). In the case of State of Karnataka vs. Sherrif, AIR 2003 SC 1074, (Para
15) the Supreme Court, while appreciating the evidence of child-witnesses dis-
cussed as under :—

“In our opinion the view taken by the learned Sessions Judge
that it would be unsafe to rely upon the testimony of PW-3 regarding
the actual factum of incident is not correct. A boy agad 8/9 years
would be near his mother and would be sleeping in the same house
where she was sleeping. There was no occasion for him to go to the
house of Jaina Bi and to sleep with her. If PW-3 was not present in
the house and was in the house of her grandmother in the night in
question, he could not have conveyed the information about the inci-
dent to PW-1 and PW-2 nor they would have come to know about the
incident forthwith. If PW-3 was present in the house he was bound to
witness the incident, namely picking up quarrel by the accused with
his wife and setting her on fire. There was absolutely no reason why
PW-3 would give a false statement against his own father that he had
tied the hands and legs of his mother and had burnt her. We are of
the opinion that the testimony of PW-3 is fairly reliable on the factum
of the incident and the same cannot be discarded only on account of
a stray sentence in his cross-examination where he has stated that
when his mother caught fire he was in his grandmother’s house. The
High Court did not examine the testimony of this witness carefully
and we find curselves unable to agree with the view taken by it”

* * *
Iin the instant case, the child withess PW-6 Krishina Bai did not give any
chance to the defence to bring any such material on the basis of which it can be

held that she was not inside the room with her father and mother and she was
tutored for giving the statement in the Court against the appeltant. Also see :
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Ratansingh vs. State of Gujarat, (2004)2 SCC 64, Suryanarayan vs. State of
Karanataka, AIR 2001 SC 482, Radheshyam vs. State of Orissa, (1990)1 SCC 858
(Paras 11 and 12)

[

122. ACCOMMODATION CONTROL ACT, 1961 (MP) — Section 12 (1) (e) and (f)
Proof of ownership in eviction matters — Degree of proof required to
establish ownership — Law explained.

Ram Pukar Singh v. Bhimsen and another
Reported in 2006 (1) MPLJ 381

Held :

Before proceeding with the case, it is necessary to understand the degree
of proof required to be established for ownership in a suit for eviction based on
ground under section 12(1) (e) and 12(1) (f) of the M.P. Accommodation Con-
trol Act wherein the ownership of the landlord is required to be proved. This is
because the definition of landlord contained in section 2(b) of the M.P. Accom-
modation Control Act, 1961 does not contemplate ownership. The word ‘land-
lord’ has been defined in section 2(b) of the M.P. Accommodation Control Act as
under —

“landlord” means a person who for the time being is receiving or is
entitled to receive, the rent of any accommodation, whether on his
own account or on account of or for the benefit of any other person or
as a trustee, guardian or receiver for any other person or who would
s0 receive the rent or be entitled to receive the rent, if the accommo-
dation were let to a tenant and includes every person not being a
tenant who from time to time derives title under a landlord.

A bare perusal of the definition makes it clear that a landiord may even be
devoid of ownership within the meaning of the said Act. Therefore, in a case
where ownership is required to be proved, it is not sufficient for the plaintiff to
merely establish his landlordship. is also required simultaneously to prove
that he is owner of the suit premises. However, there is a difference of degree
of proof in a suit for eviction based on the relationship of landlord and tenant
and in a suit for possession based on title. Both kinds of suits cannot be treated
at par. The burden of proving ownership in a suit between landlord and tenant
where the landlord-tenant relationship is either admitted or proved is not so
heavy as in a title suit and lesser quantum of proof may suffice then what can
be needed in a suit based on title against a person setting up a contending title
while disputing the title of the plaintiff.

Learned counsel for the appeliant relying upon the decisions of the Hon'ble
Supreme Court of India in Dilbagrai Punjabi vs. Sharad Chandra reported in
AIR 1988 SC 1858 and Sheela and others vs. Firm Prahlad Rai Prem Prakash
reported in AIR 2002 SC 1264 contended that proof of ownership of the plaintiff/
landlord is must and in the absence of such proof, a suit for eviction under
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section 12 (1) (e) (f) of the M.P. Accommodation Control Act ought not to have
been decreed. As regards, the contention of the learned counsel that the plaintiffs
were required to prove ownership, is cannot be disputed. The question in the
present case is whether there is a sufficient proof regarding ownership of the
plaintiff and requisites under the provisions of section 12(1)(e) of the said Act
are available on record and whether the Courts below have found the ownership
of the plaintiffs on the basis of the proof on record permissible under the law. In
the case of Dilbagrai (supra), the Courts below dismissed the suit for eviction
based on section 12(1)(f) of the M.P. Accommodation Controi Act on the ground
that the plaintiff did not produce any document of title. However, Hon’ble High
Court has held the ownership of the plaintiff/landlord as proved on the basis of
admission contained in the reply issued by the defendant in response to the
- notice given by the plaintiff. Moreover, the counterfoils of rent receipts described
the plaintiff as owner of the property. This evidence was held by the Hon'ble
High Court to be sufficient proof of ownership and the same was confirmed by
the Apex Court. In the case of Sheela and others (supra), the Apex Court had
the occasion to deal with the degree of proof required to prove ownership in a
suit based on ground under section 12(1)(f) of the M.P. Accommodation Control
Act. The Apex Court had held in paragraph-10 of its judgment :—

“While seeking an ejectment on the ground of bhona fide requirement
under CI.(f) abovesaid the landlord is required to allege and prove
not only that he is a ‘landlord’ but also that he is a the ‘owner’ of the
premises. The definition of ‘landlord’ and ‘tenant’ as given in Clis. (b)
and (i) of section 2 of the Act make it clear that under the Act the
concept of landiordship is different from that of ownership. A person
may be a ‘landlord’ though not an ‘owner’ of the premises. The factor
determinative of landiordship is the factum of his receiving or his en-
tittement to receive the rent of any accommodation. Such receiving
or right to receive the rent may be on the own account of the landlord
or on account of or for the benefit of any other person. A trustee, a
guardian and a receiver are also included in the definition of land-
lord. Such landlord would be entitled to seek an eviction of the tenant
on one or more of such grounds falling within the ambit of section
12(1) of the Act which do not require the Jandlord to be an owner also
s0 as to be entitled to successfully maintain a claim for eviction. Clause
(f) contemplates a claim for eviction being maintained by an owner-
landlord and not a landlord merely. Though of course, we may hasten
to add, that the concept of ownership in a landlord-tenant litigation
governed by Rent Control LLaw has to be distinguished from the one
in a title suit. Ownership is a relative term the import whereof de-
pends on the context in which it is used. In Rent Control Legislation
the landlord can be said to be owner if he is entitled in his own legal
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right, as distinguished from for and on behalf of someone else, to
evict the tenant and then to retain, control, hold and use the premises
for himself. What may suffice and hold good as proof of ownership in
a landlord-tenant litigation probably may or may not be enough to
successfully sustain a claim for ownership in a title suit.”

123. CRIMINAL PROCEDURE CODE, 1973 - Sections 303 & 304
Whether an accused availing legal aid u/s 304 can engage defence
counsel at his own? Held, Yes — Law explained. '
Pyar Singh v. State of M.P.
Reported in 2006 (1) MPLJ 395

Held:

A bare reading of section 303 of Criminal Procedure Code clears that
every person accused for an offence before the Criminal Court has got a right
to be defended by a pleader of his choice. Section 304 contains provision re-
garding legal act to the accused at State expenses in certain cases. Provisions
of section 304 only applies when in a trial before the Court of Sessions the
accused is not represented by a pleader and it appears that he does not have
sufficient means to engage a pleader. But the provisions of section 304 of the
Code never comes in the way of right of accused to be defended by an Advo-
cate of his choice. The person who has been granted legal aid as per the
provisions of section 304 of the Code can always on the latter stage of the trial
engage a counsel of his choice if circumstances permits him or if some Advo-
cate of his choice agrees to appear on his behalf either on payment of fees by
the accused himself or by his relatives or even without payment of any fees.

Under the provisions of Article 22(i} of the Constitution of India also an
accused of an offence has got a legal right to engage any lawyer of his own
choice and this freedom of engaging lawyer of his choice cannot be taken away
by any Court merely on the ground that legal aid has already been provided to
the accused in the case.

124. SERVICE LAW :
M.P. CIVIL SERVICES (PENSION) RULES, 1976 —~ Rr. 9 (1) and (2) (a)
Continuation of departmental proceedings against employee after
retirement — Whether the disciplinary authority can order for recov-
ery of pecuniary loss? Held, No —~ Power to pass such order vests
only with the Governor. :
State of M.P. and others v. R.L. Ogale and others
Reported in 2006 (1) MPLJ 412
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Held :

A reading of sub-rule (1) of Rule 9, quoted above, shows that the power to
pass an order for recovery of any pecuniary loss caused to the Government is
reserved only to the Governor and no other authority. Sub-rule (2) (a) of Rule 9
of the Rules of 1976 however, provides that if departmental proceedings were
instituted while the Government servant was in service whether before his re-
tirement or during his re-employment, all such departmental proceedings shall
be deemed to be proceedings under Rule 9 of the Rules of 1976, after the final
retirement of the Government servant and shall be continued and concluded by
the authority by which they were commenced, in the same manner as if the
Government Servant had continued in service. Hence, if the Conservator of
Forest was the Disciplinary Authority in the case of the original respendent and
before the retirement of the original respondent from service on 31-8-1985,
departmental proceedings have been initiated and charge-sheet has been is-
sued on 22-8-1984 by the Conservator of Forest, the said departmental pro-
ceedings are deemed to be proceeding under Rule 9 of the Rules of 1976, even
after retirement of the original respondent. The proviso of sub-rule (2)(a) of
Rule 9 of the Rules of 1976, however, makes it amply clear that where the
departmental proceedings are instituted by the authority subordinate to the
Governot, that authority shall submit a report regarding its findings to the Gov-
ernor. In the present case, therefore, the Conservator of Forest having initiated
the departmental proceedings, before the retirement of the original respond-
ent, was only entitled to continue and complete the same and submit a report to
the Governor regarding his findings in the departmental proceedings, but was
not entitled to pass a final order for recovery of the loss of Rs. 4,10,071.84 from
the original respondent. In our view, therefore, the Tribunal was right in quash-
ing the order dated 1-6-1991 passed by the Conservator of Forest, Khandwa
for recovery of Rs. 4,10,071.84 from the original respondent after his retire-
ment on 31.8.1985.

125. ENVIRONMENT AND POLLUTION CONTROL :

Public trust doctrine - State as a trustee of all naturai ressources is

under legal duty to protect them — Doctrine explained.

T.N. Godavarman Thirumulpad v. Union of India and others

Judgment dated 26.09.2005 by the Supreme Court in Writ petition

No. 202 of 1995, reported in (2006) 1 SCC 1

Held : . ‘

The duty to preserve natural resources in pristine purity has been high-
lighted in M.C. Mehta v. Kamal Nath, (1997) 1 SCC 388. After considering the
opinion of various renowned authors and decisions rendered by other countries
as well on environment and ecology, this Court held that the notion that the
public has a right to expect certain lands and natural areas to retain their natu-
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ral characteristics is finding its way into the law of the land. The Court accepted
the applicability of public trust doctrine and held that it was founded on the
ideas that certain common properties such as rivers, seashore, forests and the
air were held by the Government in trusteeship for the free and unimpeded use
of the general public. These natural resources have a great importance to the
people as a whole that it would be wholly unjustified to make them subject to
private ownership. These resources being a gift of nature, should be made freely
available to everyone irrespective of their status in life. The doctrine enjoins
upon the Government to protect the resources for the enjoyment of the general
public rather than to permit their use for private ownership or commercial pur-
poses. It was held that our legal system — based on English common law -
includes the public trust doctrine as part of its jurisprudence. The State is the
trustee of all natural resources which are by nature meant for public use and
enjoyment. The public at large is the beneficiary of these resources. The State
as a trustee is under a legal duty to protect these natural resources. Summing
up the Court said: (SCC p. 413, para 35)

“35, We are fully aware that the issues presented in this case illus-
trate the classic struggle between those members of the public who would
preserve our rivers, forests, parks and open lands in their pristine purity
and those charged with administrative responsibilities who, under the pres-
sures of the changing needs of an increasingly complex society, find it
necessary to encroach to some extent upon open lands heretofore con-
sidered inviolate to change. The resolution of this conflict in any given case
is for the legislature and not the courts. If there is a law made by Parlia-
ment or the State Legislatures the courts can serve as an instrument of
determining the legislative intent in the exercise of its powers of judicial
review under the Constitution. But in the absence of any legisiation, the
executive acting under the doctrine of public trust cannot abdicate the na-
ture resources and convert them into private ownership, or for commercial
use. The aesthetic use and the pristine .giory of the natural resources, the
environment and the ecosystems of our country cannot be permitted to
be eroded for private, commercial or any other use unless the courts find
it necessary, in good faith, for the public good and in public interest to
encroach upon the said resources.”

In view of the above, we hold that the natural resources are not the ownership
of any one State or individual, the public at large is its beneficiary...

126. CIVIL PRACTICE :
Defect in signing memorandum of appeal or pleadings or omission
to file vakalathama in appeal, effect of — Such defect or omission
does not ipso facto invalidate the proceedings ~ Course to be adopted
— Law explained.
Uday Shankar Triyar v. Ram Kalewar Prasad Singh and another
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Judgment dated 10.11.2005 by the Supreme Court in Civil Appeal
No. 6701 of 2005, reported in (2006) 1 SCC 75

Held :

It is, thus, now well settled that any defect in signing the memorandum of
appeal or any defect in the authority of the person signing the memorandum of
appeal, or the omission to file the vakalatnama executed by the appellant,
along with the appeal, will not invalidate the memorandum of appeal, if such
omission or defect is not deliberate and the signing of the memorandum of
appeal or the presentation thereof before the appellate court was with the knowl-
edge and authority of the appellant. Such omission or defect being one relat-
able to procedure, can subsequently be corrected. It is the duty of the office to
verify whether the memorandum of appeal was signed By the appellant or his
authorised agent or pleader holding appropriate vakalatnama. If the office does
not point out such defect and the eppeal is accepted and proceeded with, it
cannot be rejected at the hearing of the appeal merely by reason of such de-
fect, without giving an opportunity to the appellant to rectify it. The requirement
that the appeal should be signed by the appellant or his pleader (duly author-
ised by a vakalatnama executed by the appellant) is, no doubt, mandatory. But
it does not mean that non-compliance should result in automatic rejection of the
appeal without giving an opportunity to the appellant to rectify the defect. If and
when the defect is noticed or pointed out, the court shouid, either on an appli-
cation by the appellant or suo motu, permit the appellant to rectify the defect by
either signing the memorandum of appeal or by furnishing the vakalatnama. It
should also be kept in view that if the pleader signing the memorandum of ap-
peal has appeared for the party in the trial court, then he need not present a
fresh vakalatnama along with the memorandum of appeal, as the vakalatnama
in his favour filed in the trial court will be sufficient authority to sign and present
the memorandum of appeal having regard to Rule 4(2) of Order 3 CPC, read
with Explanation (c) thereto. In such an event, a mere memo referring to the
authority given to him in the trial court may be sufficient. However, filing a fresh
vakalathama with the memo of appeal will always be convenient to facilitate the
processing of the appeal by the office.

An analogous provision is to be found in Order 6 Rule 14 CPC which re-
quires that every pleading shall be signed by the party and his pleader, if any.
Here again, it has always been reccgnised that if a plaint is not signed by the
plaintiff or his duly authorised agent due to any bona fide error, the defect can
be permitted to be rectified either by the trial court at any time before judgment,
or even by the appellate court by permitting appropriate amendment, when
such defect comes to its notice during hearing.

Non-compliance with any procedural requirement relating to a pleading,
memorandum of appeal or application or petition for relief should not entail
automatic dismissal or rejection, unless the relevant statute or rule so man-
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dates. Procedural defects and irregularities which are curable should not be
allowed to defeat substantive rights or to cause injustice. Procedure, a
handmaiden to justice, should never be made a tool to deny justice or perpetu-
ate injustice, by any oppressive or punitive use. The well-recognised excep-
tions to this principle are:

(i) where the statute prescribing the procedure, also prescribes spe-
cifically the consequence of non-compliance;

(ii) where the procedural defect is not rectified, even after it is pointed
out and due opportunity is given for rectifying it;

(iii) where the non-compliance or violation is proved to be deliberate
or mischievous; )

(iv) where the rectification of defect would affect the case on merits
or will affect the jurisdiction of the court;

(v) in case of memorandum of appeal, there is complete absence of
authority and the appeal is presented without the knowledge, consent and
authority of the appellant.

* * *

We may at this juncture digress and express our concern in regard to the
manner in which defective vakalatnamas are routinely filed in courts.
Vakalatnama, a species of power of attorney, is an important decument, which
enables and authorises the pleader appearing for a litigant to do several acts
as an agent, which are binding on the litigant who is the principal. it is a docu-
ment which creates the special relationship between the lawyer and the client.
It regulates and governs the extent of delegation of authority to the pleader and
the terms and conditions governing such delegation. It should, therefore, be
properly filled/ attested/ accepted with care and caution. Obtaining the signa-
ture of the litigant on blank vakalatnamas and filling them subsequently should
be avoided. We may take judicial notice of the following defects routinely found
- in vakalatnamas filed in:courts:

(a) Failure to mention the name(s) of the person(s) executing the
vakalatnama and leaving the relevant column blank.

(b) Failure to disclose the name, designation or authority of the person
executing the vakalatnama on behalf of the grantor (where the vakalathama is
signed on behalf of a company, society or body) by either affixing a seal or by
mentioning the namé and designation below the signature of the executant (and
failure to annex a copy of such authority with the vakalatnama).

(c) Failure on the part of the pleader in whose favour the vakalathama is
executed, to sign it in token of its acceptance.

(d) Failure to identify the person executing the vakalatnama or failure to
certify that the pleader has satisfied himself about the due execution of the
vakalatnama.
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(e) Failure to mention the address of the pleader for purpose of service (in
particular in cases of outstation counsel).

(f) Where the vakalatnama is executed by someone for self and on behalf
of someone else, failure to mention the fact that it is being so executed. For
example, when a father and the mincr children are parties, invariably there is a
single signature of the father alone in the vakalatnama without any endoresement/
statement that the signature is for “saif and as guardian of his minor children”.
Similarly, where a firm and its partner, or a company and its director, or a trust
and its trustee, or an organisation and its office-bearer, execute a vakalatnama,
invariably there will be only one signature without even an endorsement that
the signature is both in his/her personal capacity and as the person authorised
to sign on behalf of the corporate body/firm/society/organisation.

(g) Where the vakalatnama is executed by a power-of-attorney holder of a
party, failure to disclose that it is being executed by an attorney-holder and
failure to annex a copy of the power of attorney.

(h) Where several persons sign a single vakalathama, failure to affix the
signatures seriatim, without mentioning their serial numbers or names in brack-
ets. (Many a time it is not possible to know who have signed the vakalatnama
where the signatures are illegible scrawls.)

(i) Pleaders engaged by a client, in turn, executing vakalatnames in favour
of other pleaders for appearing in the same matter or for filing an appeal or
revision (it is not uncommon in some areas for mofussil lawyers to obtain signa-
ture of a litigant on a vakalatnama and come to the seat of the High Court and
engage a pleader for appearance in a higher court and execute a vakalatnama
in favour of such pleader.)

We have referred to the above rouine defects, as Registries/offices do not
verify the vakalatnames with the care and caution they deserve. Such failure
many a time leads to avoidable complications at later stages, as in the present
case. The need to issue appropriate instructions to the Registries/offices to prop-
erly check and -verify the vakalatnames filed requires emphasis.

127. ARBITRATION ACT, 1940 — Section 13
Arbitration award — Whether reasons are required to be given in award
- Unless contract so requires, reasons need not be given — Law ex-
plained. ' -
State of Rajasthan v. Nav Bharat Construction Co.
Judgment dated 04.10.2005 by the Supreme Court in Civil Appeal
No. 2500 of 2001, reported in (2006) 1 SCC 86

Held :

We, however, see no substance in the third ground i.e. that reasons should
have been given by the umpire. It is settled position that under the Arbitration
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Act, 1940, unless the contract so required, reasons were not required to be
given. A Constitution Bench of this Court in the case of Raipur. Development
Authority v. Chokhamal Contractors, (1989) 2 SCC 721 has held that it is not
necessary to give reasons and that an award cannot be set aside merely be-
cause it is a non-speaking award. The mere fact that two arbitrators had dif-
fered and that the matter was required to be dealt with by an umpire does not
mean that the umpire should give reasons for his award. We further clarify that
the umpire now being appointed by us need not give reasons.

128. RENT CONTROL AND EVICTION :
Whether co-owners can seek partition of the tenanted premises -
Held, Yes - Whether co-owners after partition can seek eviction ?
Held, Yes — Law explained.
Messrs. Karta Ram Rameshwar Dass v. Ram Bilas and others
Judgment dated 23.11.2005 by the Supreme Court in Civil Appeal No.
6986 of 2005, reported in (2006) 1 SCC 125

Held :

... It has been laid down by this Court that if all the co-owners “agree
among themselves split by partition the demised property by metes and bounds
and come to have definite, positive and identifiable shares in that property, they
become separate individual owners of each severed portion and can deal with
that portion as also the tenant thereof as individual owner/lessor”. It was further
laid down that there was no right in the tenant to prevent the co-owners from
partitioning the tenanted accommodation among themselves unless it was shown
that the partition was not bona fide and was a sham transaction to overcome
the rigours of rent control laws which protected eviction of tenants except on
the grounds specified in.the relevant statute meaning thereby that a tenant
could be evicted only by taking recourse to the provisions of rent control laws
upon proof of the grounds enumerated thereunder. This Court came to the
conclusion that the partition between the co-sharers was bona fide and as the
tenant had acquired the share of Shaikh Jaffar as owner thereof, the claim for
eviction from the remaining portion which fell to the share of the plaintiff was
granted.

In view of the foregoing discussion, we hold that in a suit for partition filed
by one co-sharers against another if a tenant is made party, he can object to
the claim for partition if it is shown that the same was not bona fide and made
with an oblique motive to overcome the rigours of rent control laws which pro-
tected the eviction of the tenant except on the grounds set out in the relevant
statute. After a partition is effected or a decree for partition is passed, it would
be open to the co-sharers to evict a tenant from that portion of tenanted premises
which had fallen in their respective shares by filing separate proceedings for
eviction under rent control laws on the grounds enumerated thereunder.
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129. CIVIL PRACTICE :
Maintainability of suit — Whether maintainability to be examined on
basis of law on the date of filing of the suit or when the suit comes
for trial or disposal - Law explained.
Sudhir G. Angur and others v. M Sanjeev and others
Judgment dated 27.10.2005 by the Supreme Court in Civil Appeal NO.
2273 of 2002, reported in (2006) 1 SCC 141

Held :

In our view Mr. G.L. Sanghi is also right in submitting that it is the law on
the date of trial of the suit which is tc be applied. In support of this submission,
Mr. Sanghi relied upon the judgment in Shiv Bhagwan Moti Ram Saraoji v.
Onkarmal Ishar Dass, AIR 1952 Bom 365 wherein it has been held that no party
has a vested right to a particular proceeding or to a particular forum. It has
been held that it is well settled that all procedural laws are retrospective unless
the legislature expressly states to the contrary. It has been held that the proce-
dural laws in force must be applied at the date when the suit or proceeding
comes on for trial or disposal. It has been held that a court is bound to take
notice of the change in the law and is bound to administer the law as it was
when the suit came up for hearing. It has been held that if a court has jurisdic-
tion to try the suit, when it comes or for disposal, it then cannot refuse to as-
sume jurisdiction by reason of the fact that it had no jurisdiction to entertain it at
the date when it was instituted. We are in complete agreement with these ob-
servations. As stated above, the Mysore Act now stands repealed. It could not
be denied that now the Court has jurisdiction to entertain this suit.

130. CIVIL PROCEDURE CODE, 1908 - 0.23 R. 3
Determination of suit on the basis of compromise between parties —
Duty of the Court — Law explained.
Amteshwar Anand v. Virender Mohan Singh and others
Judgment dated 07.10.2005 by the Supreme Court in Civil Appeal No.
6326 of 2005, reported in (2006) 1 SCC 148

Held :

... Order 23 Rule 3 casts an obligation on the court to be satisfied that a
suit has been adjusted wholly or in part by a lawful agreement or compromise in
writing and signed by the parties. On the material before it, the High Court
would have had no reason to hold that the suits had not been adjusted as af-
firmed by the parties to the application. it was not necessary for the Court to
say in express terms that it was satisfied that the compromise was a lawful one.
There is a presumption that the Court was so satisfied unless the contrary is
proved (See- Suleman Noormohamed v. Umarbhai Janubhai, (1978) 2 SCC 179).
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No doubt in Ajad Singh v. Chatra, (2005) 2 SCC 567 this Court has said that the
suit could not have been disposed of except by recording its satisfaction as
contemplated by Rule 3 Order 23 of the Code. However, in that case there was
in fact no proceeding under Order 23 Rule 3 at all. There the suit was decreed
by the trial court on the basis of a compromise which had. been entered into
during the pendency of the suit which was not only on plain paper but was
executed in a police station. This Court held that the suit could not have been
disposed of except by recording the compromise and by following the proce-
dure contemplated by Rule 3 of Order 23. The decision is therefore distinguish-
able on facts.

The second obligation cast on the court by Order 23 Rule 3 is to order the
agreement to be recorded. This is normally done simultaneously with the pass-
ing of the decree. In the present case the rights of the other parties to the suit in
respect of the suit properties had not yet been agreed upon, the stages were
split into two. This does not mean that the orders dated 18.3.1993 and 27.5.1993
were not in keeping with the provisions of Order 23 Rule 3. What the High Court
has done by the two orders dated 18.3.1993 and 27.5.1993 is to comply with
the mandate to record the agreements.

Finally, the court is required to pass decree in accordance with the agree-
ment or compromise. The learned Single Judge correctly came to the conclu-
sion that no decree could be passed disposing of the suits at that stage as the
other parties in the suit had not yet entered into any settlement. When the third
agreement was also filed subsequently, the Court recorded the statements of
VMS who had also signed the third agreement as the assignee of the appel-
lants, as well as the statements of the representatives of the other heirs. All the
parties to the suits by this time had settled their differences in the pending suits.
The submission of the appellants that their statements were required to be re-
corded is unacceptable in view of our finding that they had assigned their rights
in the suit properties (except as provided in the two agreements) and in view of
their affidavits which were already on record.

131. EVIDENCE ACT, 1872 — Sections 40 to 44.
Relevancy of judgment passed in respect of one accused in a trial
against another accused of the same incident — Law explained.
Rajan Rai v. State of Bihar
Judgment dated 10.11.2005 by the Supreme Court in Criminal Appeal
No. 199 of 2000, reported in (2006) 1 SCC 191

Held :

Coming to the first submission very strenuously canvassed by Shri Mishra,
it would be necessary to refer to the provisions of Sections 40 to 44 of the
Evidence Act, 1872 (in short "the Evidence Act") which are under the heading
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"Judgments of courts of justice when relevant”, and in the aforesaid sections
the circumstances under which previous judgments are relevant in civil and
criminal cases have been enumerated. Section 40 states the circumstances in
which a previous judgment may be relevant to bar a second suit or trial and has
no application to the present case for the obvious reasons that no judgment,
order or decree is said to be in existence in this case which could in law be said
to prevent the Sessions Court from holding the trial. Section 41 deals with the
relevancy of certain judgments in probate, matrimonial, admiralty or insolvency
jurisdiction and is equally inapplicable. Section 42 refers to the relevancy and
effect of judgments, orders or decrees other than those mentioned in Section
41 insofar as they relate to matters of a public nature, and is again inapplicable
to the present case. Then comes Section 43 which clearly lays down that judg-
ments, orders or decrees, other than those mentioned in Sections 40, 41 and
42, are irrelevant, unless the existence of such judgment, order or decree is a
fact in issue, or is relevant under some other provisions of the Evidence Act. As
it has not been shown that the judgment of acquittal rendered by the High Court
in appeals arising out of the earlier sessions trial could be said to be relevant
under the other provisions of the Evidence Act, it was clearly "irrelevant” and
could not have been taken into consideration by the High Court while passing
the impugned judgment. The remaining Section 44 deals with fraud or collusion
in obtaining a judgment, or incompetency of a court which delivered it, and can
possibly have no application in the present case. It would thus appear that the
High Court was quite justified in ignoring the judgment of acquntal rendered by
it which was clearly irrelevant.

* * *

A three-Judge Bench of this Court had occasion to consider the same very
guestion in Karan Singh v. State of M.P., (1965) 2 SCR 1 in which there were in
all 8 accused persons out of whom the accused Ram Hans absconded, as such
trial of seven accused persons, including the accused Karan Singh, who was
the appellant before this Court, proceeded and the trial court although acquit-
ted the other six accused persons, convicted the seventh accused i.e. Karan
Singh under Section 302 read with Section 149 IPC. Against his conviction,
Karan Singh preferred an appeal before the High Court. During the pendency
of his appeal, the accused Ram Hans was apprehended and put on trial and,
upon its conclusion, the trial court recorded the order of his acquittal, which
attained finality, no appeal having been preferred against the same. Thereafter,
when the appeal of the accused Karan Singh was taken up for hearing, it was
submitted that in view of the judgment of acquittal rendered in the triai of the
accused Ram Hans, the conviction of the accused Karan Singh under Section
302 read with Section 149 IPC could not be sustained, more so when the other
six accused persons, who were tried with Karan Singh, were acquitted by the
trial court and the judgment of acquittal attained finality. Repelling the conten-
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tion, the High Court after considering the evidence adduced came to the con-
clusion that murder was committed by Ram Hans in furtherance of the common
intention of both himself and the accused Karan Singh and, accordingly, altered
the conviction of Karan Singh from Section 302/149 to one under Sections 302/
34 |PC. Against the said judgment, when an appeal by special leave was pre-
ferred before this Court, it was contended that in view of the verdict of acquittal
of the accused Ram Hans, it was not permissible in law for the High Court to
uphold the conviction of the accused Karan Singh. This Court repelling the con-
tention, held that the decision in each case had to turn on the evidence led in it.
Case of the accused Ram Hans depended upon evidence led there while the
case of the accused Karan Singh, who had appealed before this Court, had to
be decided only on the basis of evidence led during the course of his trial and
the evidence led in the case of Ram Hans and the decision there arrived at
would be wholly irrelevant in considering the merits of the case of Karan Singh,
who was the appellant before this Court. This Court observed at AIR p. 103
thus: (SCR pp. 3-4)

“As the High Court pointed out, that observation has no appli-
cation to the present case as here the acquittal of Ram Hans was not
in any proceeding to which the appellant was a party. Clearly, the
decision in each case has to turn on the evidence led in it; Ram Hans's
case depended on the evidence led there while the appellant's case
had to be decided only on the evidence led in it. The evidence led in
Ram Hans's case and the decision there arrived at on that evidence
would be wholly irrelevant in considering the merits of the appellant's
case." '

In that case, after laying down the law, the Court further considered as to whether
the High Court was justified in converting the conviction of the accused Karan
Singh from sections 302/149 to one under Section 302 read with Section 34 IPC
after recording a finding that the murder was committed by Ram Hans in fur-
therance of the common intention of both himself and the accused Karan Singh.
This Court was of the view that in spite of the fact that the the accused Ram
Hans was acquitted by the trial court and his acquittal attained finality, it was
open to the High Court, as an appellate court, while considering the appeal of
the accused Karan Singh, to consider the evidence recorded in the trial of Karan
Singh only for a limited purpose to find out as to whether Karan Singh could
have shared the common intention with the accused Ram Hans to commit the
murder of the deceased, though the same could not have otherwise affected
the acquittal of Ram Hans.

JOTI JOURNAL - APRIL 2006- PART I 158.



No. 64/

(1)

(1)

("

PAKRT - I

CIRCULARS/NOTIFICATIONS

HIGH COURT OF MADHYA PRADESH
ORDER

Dated : 7/8 February, 2006

In exercise of powers conferred by Section 5 (1) of the Right to Informa-
tion Act, 2005 Hon’ble the Chief Justice of the High Court of Madhya
Pradesh hereby designates -

1. Clerk of Court of the Office of District & Sessions Judge in each Civil
District as State Public Information Officer for that District,

2. Deputy Clerk of Court attached to Family Court as State Public Infor-
mation Officer for that Family Court.

In exercise of powers conferred by Section 5(2) of the Right to Information
Act, 2005 Hon'ble the Chief Justice of the High Court of Madhya Pradesh
hereby designates —

1.  Naib Nazir as State Assistant Public Information Officer for the Courts
situated at places other than District Head Quarter.

Hon'ble the Chief Justice of the High Court of Madhya Pradesh hereby
designates —

(1) District Judge in each District and
(2) Principal Judge of each Family Court,
to function as Appellate Authority for the purpose of Section 19 of the Right

to Information Act, 2005.

BY ORDER OF HIGH COURT

REGISTRAR GENERAL
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HIGH COURT MADHYA PRADESH, JABALPUR
NOTIFICATION

No.C/1099 Jabalpur, Dated : 10 March, 2006
Four-8-59/2005

In exercise of the powers conferred by clause (2) of Article 227 of the
constitution of India, the High Court of Madhya Pradesh hereby makes the fol-
lowing amendments in the Rules and Orders (criminal) for the guidance of
Criminal Courts in Madhya Pradesh, namely :-

AMENDMENT

1. IN PART - |, IN CHAPTER 5, under the heading “General procedure in
enquiries and Trials”.—

In rule 124 -

(a) in sub-rule (2), the words “Exceeding Rs. 100/- in aggregate
value” shall be omitted,

(b) in sub-rule (3), the words “if the value of the packet exceeds
Rs. 100" shall be omitted, '

2. IN PART -V, in CHAPTER 27, under the heading “Nazarats,” - in Rule 680,
under the heading “Register of property made over to the Nazir in criminal
cases”, for sub rule (1), the following sub-rule shail be substitutedn namely :~

“(1) Pending the completion of an enquiry or trial, the articles in evidence or
the personal property of an accused produced by the police shall, unless
otherwise ordered by the court, remain in the custody of the nazir, except
where it consists of valuables, currency notes or coins. Valuables, cur-
rency notes or coins, invariably by kept into a sealed packet in the pres-
ence of the Magistrate and a memorandum in the prescribed form
(Schedule V. No. 198) giving the list of the property and the estimate value
thereof prepared. The sealed packet and memorandum shall be sent to
the Treasury or Sub-Treasury officer through the Nazir to be kept in the
treasury for safe custody and the treasury officer or sub-treesury officer
shall proceed in accordance with Financial Rules 9 and 10. The Memo-
randum shall be returned to the Magistrate and filed in the record of the
enquiry or trial. Each packet, whether sent to the treasury officer or sub-
treasury officer shall be entered in the above-mentioned register and the
alleged contents and their value noted in the appropriate columns..

BY ORDER OF THE HIGH COURT

ADDL. REGISTRAR
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Court Fees Act (7 of 1870), S. 35 — Remitting of Court Fees payable in
the cases filed by the State Government before a Court of competent
jurisdiction — In exercise of the powers conferred by section 35 of the Court
Fees Act, 1870 (No. 7 of 1870) and in supersession of this Department’s
Notification No. F. 17 (e) 34-05 XXI-B (ll), dated 17th May, 2005, the State
Government hereby remits in whole of the State of Madhya Pradesh, the Court
Fees payable in the cases filed by the State Government before a Court of
competent jurisdiction.

Explanation : (a) “Court of competent jurisdiction” includes High Court of
Madhya Pradesh, District Court, Sessions’s Court, Chief Judicial
Magistrate’'s Court, Magistrate’s Court, Special Courts, Tribunal, Arbitration
Tribunal, Boards, Board of Revenue, Revenue Courts Forum and any other
Court, which the State Government may specify, by Notification, from time
to time, where any Court Fee is required to be paid;

(b) “Cases” includes Writ Petition, Application, Suits, Appeals, Counter
Claims, Counter Appeal, Revision, Review, Miscelleneous Applications in
pending cases and Vakalatnama filed on behalf of the State Government,
Rejoinders, Caveat, Process Fee etc.

[Notfn. dt. 13-10-2005 published in M.P. Govt. Gazette (Extraordinary)
dt. 13.10.2005, p. 1021]

-NOTIFICATION REGARDING ENFORCEMENT OF HINDU
SUCCESSION (AMENDMENT) ACT, 2005
(Ministry of Law and Justice (Legislative Department) Notification No. S.0.

1248 (E) dated the 9th September, 2005. Published in the Gazette of India
(Extraordinary) Part Il Section 3 (ii) dated 9-9-2005 page 1).

In exercise of the powers conferred by sub-section (2) of section 1 of the
Hindu Succession (Amendment) Act, 2005 (No. 39 of 2005), the Central Govern-
ment hereby appoints 9th day of September, 2005 as the date on which the said
Act shall come into force.
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PART - 1V

IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS

THE INDIAN STAMP

(MADHYA PRADESH AMENDMENT) ACT, 2005
No. 5 of 2006~

[Received the assent of the Governor on the 30th January, 2006; assent
first published in the "Madhya Pradesh Gazette (Extra-ordinary)" dated the 1st
February, 2006].

An Act further to amend the Indian Stamp Act, 1899 in its application
to the State of Madhya Pradesh.

Be it enacted by the Madhya Pradesh Legislature in the Fifty-sixth Year of
the Republic of India as follows :—

1. Short title and commencement.— (1) This Act may be called the In-
dian Stamp (Madhya Pradesh Amendment) Act, 2005.

(2) It shall come into force from the date of its publication in the "Madhya
Pradesh Gazette".

2. Amendment of Central Act No. H of 1899 in its application to the
State of Madhya Pradesh.— The Indian Stamp Act, 1899 (No. Il of 1899) (here-
inafter referred to as principal Act), shall in its application to the State of Madhya
Pradesh be amended in the manner hereinafter provided.

3. Amendment of Schedule I-A- In Schedule I-A to the Principa! Act, in
article 45, for clause (d), the following clause shall be substituted, namely -

“(d) when given without consideration and authorizing the agent to sell,
gift, exchange or permanently alienate any immovable property
situated in Madhya Pradesh :—

(i) for a period not exceeding one year One hundred rupees
from the date of its execution.

(ii) for a period exceeding one year from, The same duty as a
the date of its execution or when it is conveyance (No. 22)
irrevocable or when it does not on the market value
purport to be for any definite term. of the property”.

°

*  Published in M.P. Rajpatra (Asadharan) dated 1-2-2006 Page 106.
** Published in M.P. Rajpatra (Asadharan) 1-2-2006 Page 108 (i)
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THE CRIMINAL LAW (AMENDMENT) ACT, 2005
No. 2 of 2006*

An Act further to amend the Indian Penal Code, the Code of Criminal
Procedure, 1973 and the Indian Evidence Act, 1872.

[11" January, 2006]

Be it enacted by Parliament in the Fifty-sixth Year of the Republic of India
as follows -

Chapter |
Preliminary

1. Short title and commencement.— (1) This Act may be called the Criminal
Law (Amendment) Act, 2005

(2) it shall come into force on such date as the Central Government may,
by notification in the Official Gazette, appoint; and different dates may be
appointed for different provisions of this Act.

Chapter Il
Amendment to the Indian Penal Code

2. Insertion of New section 195A.— After section 195 of the Indian Penal
Code (45 of 1860), the following section shall be inserted, namely -

"195A. Threatening or inducing any person to give false evidence.—-
Whoever threatens another with any injury to his person, reputation
or property or to the person or reputation of any one in whom that
person is interested, with intent to cause that person to give false
evidence shall be punished with imprisonment of either description
for a term which may extend to seven years, or with fine, or with
both ;

and if innocent person is convicted and sentenced in consequence of such
false evidence, with death or imprisonment for more than seven years,
the person who threatens shall be punished with the same punish-
ment and sentence in the same manner and to the same extent such
innocent person is punished and sentenced".

*  Received the assent of the President on the 11th January, 2006 and Act published in the
Gazette of India (Extraordinary) Part Il Section 1 dated 12-1-2006 Pages 1-6.
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Chapter Ill
Amendments to the Code of Criminal Procedure, 1973

3. Amendment of section 195.— In section 195 of the Code of Criminal
Procedure, 1973 (2 of 1974) (hereafter in this chapter referred to as the Code
of Criminal Procedure} in sub-section (l), for the words "except on the com-
plaint in writing of that Court, or of some other Court to which that Court is
subordinate”, the words "except on the complaint in writing of that Court or by
such officer of the Court as that Court may authorise in writing in this behalf, or
of some other Court to which that Court is subordinate" shall be.substituted.

4. Insertion of new Chapter XXIA.— After Chapter XXi of the Code of
Criminal Procedure, the following Chapter shall be inserted, shall be inserted,
namely -

Chapter XXIA
Plea Bargaining

265A. Application of the Chapter.— (1) This Chapter shall apply in re-
spect of an accused against whom—

(a) the report has been forwarded by the officer in charge of the police
station under section 173 alleging therein that an offence appears to
have been committed by him other than an offerice for which the
punishment of death or of imprisonment for life or of imprisonment
for a term exceeding seven years has been provided under the law
for the time being in force; or

{b) a Magistrate has taken cognizance of an offence on complaint, other
than an offence for which the punishment of death or of imprison-
ment for life or of imprisonment for a term exceeding seven years,
has been provided under the law for the time being in force, and
after examining complainant and witnesses under section 200, is-
sued the process under section 204.

but does not apply where such offence affects the socio- economic condi-
tion of the country or has been committed against a woman, or a child
below the age of fourteen years.

(2) For the purposes of sub-section (1), the Central Government shall, by
notification, determine the offences under the law for the time being in
force which shall be the offences affecting the socio-economic condition
of the country.

JOTIJOURNAL - APRIL 2006- PART IV 7



265B. Application for plea bargaining.F (1) A person accused of an of-
fence may file an application for plea bargaining in the Court in which
such offence is pending for trial.

(2) The application under sub-section (1) shall contain a brief descrip-
tion of the case relating to which the application is filed including the
offence to which the case relates and shall be accompanied by an
affidavit sworn by the accused stating therein that he has voluntarily
preferred, after understanding the nature and extent of punishment
provided under the law for the offence, the plea bargaining in his
case and that he has not previously been convicted by a Court in a
case in which he had been charged with the same offence.

(3) After receiving the application under sub-section (1), the Court shall
issue notice to the Public Prosecutor or the complainant of the case,
as the case may be, and to the accused to appear on the date fixed
for the case.

(4) When the Public Prosecutor or the complainant of the case, as the
case may be, and the accused appear on the date fixed under sub-
section (3), the Court shall examine the accused in camcra. Where
the other party in the case shall not be present, to satisfy itself that
the accused has filed the application voluntarily and where —

(a) the Court is satisfied that the application has been filed by the
accused voluntarily, it shall provide time to the public Prosecu-
tor or the complainant of the case, as the case may be, and the
accused to work out a mutuaily satisfactory disposition of the
case which may include giving to the victim by the accused the
compensation and other expenses during the case and thereaf-
ter fix the date for further hearing of the case;

(b) the Court finds that the application has been filed involuntarily
by the accused or he has previously been convicted by a Court
in a case in which he had been charged with the same offence,
it shall proceed further in accordance with the provisions of this
Code from the stage such application has been filed under sub-
section (1).
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BOOK REVIEW

Six Years’ Diglot Edition of ANJ which encompasses the
digest of cases of the Supreme Court and High Courts from
the year 2000-2005 is a painstaking effort on the part of the
ANJ Publications and bound to come in handy for the large
- number of law practitioners and Judicial Officers in grasp-
ing the subject matter in their own language. The Diglot
Edition in fact acts as a bridge meat to come over the handi-
cap caused by the language barrier. Great care appears to
have been taken to keep the opinion expressed in the origi-
nal text of the judgment intact while translating in Hindi.
The subject index given in the beginning is comprehensive
and shows that the digest covers a number of useful sub-
jects whether on civil side or on criminal side which one
commonly comes across in day to day disputes. It also en-
compasses multiple cross references and cross references
and cross citations which comes in handy for person using
other journals. The publication, indeed, is a milestone in the
journey initiated in year 2000 by the A.N.J. Publications by
publishing monthly Journals for Supreme Court & High Court
cases, separately in diglot. The digest will no doubt encour-
age the use of Hindi, which happens to be the mother tongue
of the litigants apart from being our National Language. I1i-
deed it is going to prove of immense help to a vast section of
judicial fraternity.

[

Mortality is that which sustains life. Sin is that which
destroys life. Morality is the standard of human relations.
Conceptualise morality as constructivity; sin as destructivity.
Morality is solving problems; sin is creating problems.

GARY NOVAK




V.G. Ramachandran’s

Law of Writs

S v~ S——

C K Thitkher
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Revised by
Justice C.K. Thakker

Rs. 1600.00
per set

6th Edition, 2006

® The fifth edition of V.G. Ramachandran's great classic work
'‘Law of Writs' has been thoroughly revised and greatly
enlarged by the learned Judge and jurist, Shri C.K. Thakker,
Judge, the Supreme Court of India.

The expanse and coverage of the work has been greatly
increased to include every possible nuance of the subject.
The additional material is so extensive that the work is now
published in two volumes.

in 2 volumes

Lord Denning :-

“| greatly admire all the work you have done in bringing it
up-to-date. It shows the great extent of jurisdiction which is
now covered by the various writs which originated in
England, and taken thence to India and now put to the
greatest use in your great country. You have done a
magnificent work in bringing all this knowledge up-to-date
and | am confident that it will be of the greatest use to all the
Judges and lawyers of the great country of India, where the
rule of law is still well maintained. | am keeping your volume
by me and will refer to it whenever a question arises on
these important matters. Through your book you have done
much to preserve the rule of law and the doing of justice
throughout the subcontinent of India. Thank you greatly."

Extract from the Foreword by Hon'ble M.N.
Venkatachaliah, Chief Justice of India

“V.G. Ramachandran's classic on the 'Law of Writs' has
been revised with the touch of editorial elegance and
scholarship characteristic of Justice Thakker. | am
impressed by the comprehensive treatment of the main
areas and sensitive touch on the gray areas.... | venture to
hope that both advocates and Judges benefit by Justice
Thakker's refreshing scholarship.”

Principles of

Mercantile Law
by
Avtar Singh

8th Edition, 2006 Rs. 390.00

EfEfc

Call now

Buy online at

The new eighth edition of this popular work has been thoroughly
revised and updated by the learned author to incorporate up to
date amendments in the law and also include the recent
landmark cases. The work now covers the important subjects
of Company Law, Contract, Negotiable Instruments,
Partnership, Sale of Goods and Hire Purchase, Consumer
Protection and Unfair Labour Practices and a new area
Competition Law.

The book has long been on the list of recommended books for
the use of students of law and commerce, and students of
M'aster:e. of Business Administration, Chartered Accountancy,
Cost and Works Accountancy, Company Secretaryship, etc.
Thq book is also indispensable to practising lawyers and
professionals dealing with the subject.

Eastern Book 'Com'pany

Delhi : (011) 23917616, 23921656
Lucknow : (0):99350-96000

New Delhi : (C* 98-7119-7119
http://webstore.ebc-india.com




