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PART-II 

(NOTES ON IMPORTANT JUDGMENTS) 

     Act/ Topic  Note No. Page No. 

ACCOMMODATION CONTROL ACT, 1961 (M.P.) 

LFkku fu;a=.k vf/kfu;e] 1961 ¼eLFkku fu;a=.k vf/kfu;e] 1961 ¼eLFkku fu;a=.k vf/kfu;e] 1961 ¼eLFkku fu;a=.k vf/kfu;e] 1961 ¼e----iziziziz----½½½½    
    

 Sections 12 (1)(a),(f) and (g) – Eviction suit  – Bona fide requirement –   

Non-disclosure of availability of alternate accommodation – Effect.  

    /kkjk,a 12¼1½¼d½] ¼p½ vkSj ¼N½ & /kkjk,a 12¼1½¼d½] ¼p½ vkSj ¼N½ & /kkjk,a 12¼1½¼d½] ¼p½ vkSj ¼N½ & /kkjk,a 12¼1½¼d½] ¼p½ vkSj ¼N½ & fu"dklu gsrq okn & okLrfod vko';drk 
& oSdfYid vkokl dh miyC/krk dk vizdVhdj.k & izHkkoA  

        123 175 
 

ARBITRATION AND CONCILIATION ACT, 1996 

ek/;LFke vkSj ek/;LFke vkSj ek/;LFke vkSj ek/;LFke vkSj lqyg vf/kfu;e] 1996lqyg vf/kfu;e] 1996lqyg vf/kfu;e] 1996lqyg vf/kfu;e] 1996    
    

 Section 9 – Commercial Court – Territorial jurisdiction in claim regarding 

rendition of accounts, explained. 

    ////kkjkkkjkkkjkkkjk    9 & 9 & 9 & 9 & okf.kfT;d U;k;ky; & ys[kk izLrqr djus ds nkos esa HkkSfrd 
{ks=kf/kdkj le>k;k x;kA  124 176    
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 Sections 16, 34  and 35 – Arbitral award – Effect of raising issue of jurisdiction 

before executing court for the first time. 

    /kkjk,a 16] 34 ,oa 35 & /kkjk,a 16] 34 ,oa 35 & /kkjk,a 16] 34 ,oa 35 & /kkjk,a 16] 34 ,oa 35 & ek/;LFke vf/kfu.kZ; & {ks=kf/kdkj dk fo"k; fu"iknu 
U;k;ky; ds le{k izFke ckj mBk, tkus dk izHkkoA  125  177 

    

CIVIL PROCEDURE CODE, 1908 

flfoy izfØflfoy izfØflfoy izfØflfoy izfØ;k lafgrk] 1908;k lafgrk] 1908;k lafgrk] 1908;k lafgrk] 1908    
    

 Section 11 – Res Judicata – Issue not arising for consideration in previous 

suit cannot operate as res judicata in subsequent suit. 
 

    èkkjkèkkjkèkkjkèkkjk    11 & 11 & 11 & 11 & iwoZ U;k; & iwoZorhZ izdj.k esa fopkj ds fy, mRiUu ugha gksus 
okyk fook|d i'pkr~orhZs izdj.k esa iwoZ U;k; ds :i esa izHkko ugha j[ksxkA 

  126 178 

 Section 11 and Order 7 Rule 11 – (i) Res Judicata – Lis between parties 

decided by the Writ Court – Order would operate as res judicata on 

subsequent proceeding – Party precluded from filing civil suit seeking the 

same relief.  

 (ii) Doctrine of merger – Writ Court decided the matter on merits – In writ 

appeal, liberty to file civil suit was allowed – Order passed by Writ Court on 

merits shall survive – Doctrine of merger not applicable.  
 

    ////kkjkkkjkkkjkkkjk    11 ,oa vkns”11 ,oa vkns”11 ,oa vkns”11 ,oa vkns”k 7 fu;e 11 & k 7 fu;e 11 & k 7 fu;e 11 & k 7 fu;e 11 & (i) iwoZ U;k;& fjV U;k;ky; }kjk i{kdkjksa 
ds e/; dk fookn fujkÑr fd;k x;k &vkns'k Ik'pkr~orhZ dk;Zokgh ij 
iwoZU;k; ds :i esa izHkkoh & i{kdkj leku vuqrks"k gsrq flfoy okn nk;j 
djus ls ckf/krA 

 (ii) foy;u dk fl)kar & fjV U;k;ky; }kjk fo"k; xq.k&nks"k ij fujkÑr & 
fjV vihy esa flfoy okn izLrqr djus dh Lora=rk dks vuqKk nh xbZ & fjV 
U;k;ky; dk xq.k&nks"k ij ikfjr vkns'k thfor jgsxk & foy;u dk fl)kar 
ykxw ughaA  127        179179179179    

    

 Section 16(d) – See section 9 of Arbitration and Conciliation Act, 1996. 

    /kkjk 16 ¼?k½ & /kkjk 16 ¼?k½ & /kkjk 16 ¼?k½ & /kkjk 16 ¼?k½ & ns[ksa ek/;LFke vkSj lqyg vf/kfu;e] 1996 dh /kkjk 9A    
            124 176 
    

 Section 89 – See section 16 of the Court Fees Act, 1870. 

    /kkjk /kkjk /kkjk /kkjk 89898989    & & & & ns[ksa U;k;ky; Qhl vf/kfu;e] 1870 dh /kkjk 16 A   
        133 187 
    

 Section 100 –  (i) Admission of title – Effect – In absence of a deed of 

conveyance, duly stamped and registered as required by law, no right, title or 

interest in immovable property can be transferred by mere admission of the 

parties. 
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 (ii) Rights of possession-holder – Plantiff can on strength of his possession 

resist interference from persons who have no better title than himself, to the 

suit property.  
 

    /kkjk 100 & /kkjk 100 & /kkjk 100 & /kkjk 100 & (i) LoRo dh LohÑfr & izHkko & fof/k vuqlkj LVkafir ,oa 
iathÑr] foØ; i= ds vHkko esa] dsoy i{kdkjksa dh Lohd`fr ds vk/kkj ij 
vpy laifRr esa fgr] LoRo ;k vf/kdkj varfjr ugha gks ldrsA  

 (ii) vkf/kiR;/kkjh ds vf/kdkj & oknh vkf/kiR; ds cy ij ,sls vU; O;fDr 
ftlds ikl mlls vPNk LoRo ugh gS] dks fookfnr laifRr ij fd;s tk jgs 
gLr{ksi dks jksd ldrk gSA  128 181 

 

 Section 100 – See Section 12 (1)(a), (f) and (g) of the Accommodation 

Control Act, 1961 (M.P.) 
 

    /kkjk 100 &/kkjk 100 &/kkjk 100 &/kkjk 100 &    ns[ksa    LFkku fu;a=.k vf/kfu;e] 1961 ¼e-iz-½ dh /kkjk 12¼1½¼d½] 
¼p½ vkSj ¼N½A        123123123123    175175175175    

 

 Order 14 Rule 5 – (i) Additional Issue – Parties can plead inconsistent or 

alternative pleas but not to the extent of being mutually destructive to each 

other.  

 (ii) Meaning of the expressions ‘alternative’ and ‘inconsistent’ explained. 
 

    vkns”vkns”vkns”vkns”k 14 fu;e 5 & k 14 fu;e 5 & k 14 fu;e 5 & k 14 fu;e 5 & (i) vfrfjDr okn iz'u & i{kdkj vlaxr vFkok 
oSdfYid vfHkokd~ bl lhek rd ys ldrs gSa fd og ijLij fojks/kkHkklh u 
gksaA  

 (ii)^oSdfYid^ ,oa ^vlaxr^ 'kCnksa dk vFkZ crk;k x;kA 129 182 
 

 Order 22 Rules 3, 4 and 11 and Order 43 Rule 1 (r) – Legal representative  

– Effect of substitution of legal representatives in miscellaneous appeal and 

not in main suit. 

    vkns'kvkns'kvkns'kvkns'k    22 fu;e 3] 4 ,oa 11 22 fu;e 3] 4 ,oa 11 22 fu;e 3] 4 ,oa 11 22 fu;e 3] 4 ,oa 11 ,oa vkns'k 43 fu;e 1 ¼n½ & ,oa vkns'k 43 fu;e 1 ¼n½ & ,oa vkns'k 43 fu;e 1 ¼n½ & ,oa vkns'k 43 fu;e 1 ¼n½ & fof/kd izfrfuf/k 
& fof/kd izfrfu/kh dks dsoy fofo/k vihy esa tksMuss ,oa ewy okn es ugha tksM+s 
tkus dk izHkkoA  *130 184 

  

 Order 39 Rules 1 and 2 – Temporary injunction – Prima facie case – How to 

determine?  

    vknsvknsvknsvkns””””k 39 fu;e 1 ,oa 2 & k 39 fu;e 1 ,oa 2 & k 39 fu;e 1 ,oa 2 & k 39 fu;e 1 ,oa 2 & vLFkk;h fu"ks/kkKk & izFke n`"V;k ekeyk & 
fu/kkZj.k dSls djsa \  131 184 

    

 Order 39 Rule 1 and 2 – See Section 29 (2) (c) of Trade Marks Act, 1999. 

    vkns”kvkns”kvkns”kvkns”k    39 fu;e 1 ,oa 2 & 39 fu;e 1 ,oa 2 & 39 fu;e 1 ,oa 2 & 39 fu;e 1 ,oa 2 & ns[ksa O;kikj fpUg vf/kfu;e] 1999 dh /kkjk 29 (2) (x)A     
 163 226    
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 Order 41 Rule 25 to 29 – (i) Additional documents taken on record – 

Appellate Court can take additional evidence or direct the trial court to record 

evidence and send it back – Remand after setting aside judgment and decree 

wholly unwarranted.  

 (ii)  Resettlement of issues – After framing of new issues, matter is to be 

referred to the trial court with direction to take additional evidence on newly 

framed issues and return with findings. 
 

    vkns'kvkns'kvkns'kvkns'k    41 fu;e 25 ls 29 & 41 fu;e 25 ls 29 & 41 fu;e 25 ls 29 & 41 fu;e 25 ls 29 & (i) vfrfjDr nLrkost vfHkys[k ij fy, x;s & 
vihy U;k;ky; vfrfjDr lk{; ys ldrh gS ;k fopkj.k U;k;ky; dks lk{; 
ysus vkSj okil Hkstus ds fy;s funsZf'kr dj ldrh gS & fu.kZ; rFkk fMØh dks 
vikLr dj izfrizs"k.k] iw.kZ :i ls vuqfprA 

 (ii) fook?kdksa dh iquLFkkZiuk & u, fook?kd fojfpr djus ds ckn ekeyk 
fopkj.k U;k;ky; dks bl funsZ'k ds lkFk Hkstk tkuk pkfg;s Fkk fd u, 
fojfpr fook?kdksa ij vfrfjDr lk{; ysdj fu"d"kksZ ds lkFk okil HkstsA 
 132 185 

 

COURT FEES ACT, 1870 

U;k;ky; Qhl vf/kfu;e] 1870U;k;ky; Qhl vf/kfu;e] 1870U;k;ky; Qhl vf/kfu;e] 1870U;k;ky; Qhl vf/kfu;e] 1870    
    

 Section 16 – Refund of court fees – Even if the matter is settled outside the 

Court by the parties without invoking provisions of section 89 CPC, they are 

entitled to the refund of full court fees u/s 16 of the Act. 
 

    ////kkjkkkjkkkjkkkjk    16 & 16 & 16 & 16 & U;k;'kqYd dh okilh & ;fn i{kdkjksa }kjk /kkjk 89 lhihlh ds 
izko/kku dk vkg~oku fd;s fcuk U;k;ky; ds ckgj ekeyk lqy>k fy;k gS rks 
Hkh vf/kfu;e dh /kkjk 16 ds varxZr lEiw.kZ U;k;ky; 'kqYd okil izkIr djus 
dk vf/kdkjh gSA  133 187 

 
 

CRIMINAL PROCEDURE CODE, 1973 

n.M izfØ;k lafgrk] 1973n.M izfØ;k lafgrk] 1973n.M izfØ;k lafgrk] 1973n.M izfØ;k lafgrk] 1973    
    

 Sections 91 and 482 –  See section 138 of Negotiable Instruments Act, 1881. 

    ////kkjkkkjkkkjkkkjk,a 91 ,oa 482 & ,a 91 ,oa 482 & ,a 91 ,oa 482 & ,a 91 ,oa 482 & ns[ksa ijØkE; fy[kr vf/kfu;e] 1881 dh /kkjk 138A 
   159 223 
    

 Sections 110, 111 and 116 (3) – When can order of interim bond for 

maintaining peace and good behaviour can be passed?  

    /kkjk,a 110] 111/kkjk,a 110] 111/kkjk,a 110] 111/kkjk,a 110] 111 ,oa 116 ¼3½ & ,oa 116 ¼3½ & ,oa 116 ¼3½ & ,oa 116 ¼3½ & 'kkafr vkSj vPNk vkpj.k cuk;s j[kus gsrq 
varfje ca/ki= dk vkns”k dc ikfjr fd;k tk ldrk gS\ 

      134 189 
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 Section 156 – See sections 141 and 302 r/w/s 149 of the Indian Penal Code, 

1860.  
 

 /kkjk/kkjk/kkjk/kkjk    111156 56 56 56 – ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 141 ,oa 302 lgifBr 
/kkjk 149A 142    199    

 

 Section 164 – (i) Voluntary statement of accused – Extent and ambit.   

 (ii) Confession – Investigating officer could facilitate recording of confession 

only by producing the accused before Magistrate – Deviation from that 

procedure not acceptable. 
 

    /kkjk 164 & /kkjk 164 & /kkjk 164 & /kkjk 164 & (i) vkjksih dk LoSfPNd dFku & foLrkj ,oa {ks=A  
 (ii) laLohd`fr & vuqla/kku vf/kdkjh dsoy vfHk;qDr dks eftLVªsV ds le{k 

izLrqr dj laLohd`fr dFku djk ldrk gS & izfØ;k ls fopyu Lohdkj ;ksX; 
ughaA  135 190 

 

 Sections 202 and 204 – See sections 405 and 406 of the Indian Penal Code, 1860. 
 

 /kkjk,a /kkjk,a /kkjk,a /kkjk,a 202202202202    ,oa ,oa ,oa ,oa 204204204204    & & & & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 405 ,oa 406A 
        150 212 
 

 Sections 227 and 228 – See sections 107 and 306 of the Indian Penal Code 1860. 
 

    /kkjk,a 227 ,oa 228 & /kkjk,a 227 ,oa 228 & /kkjk,a 227 ,oa 228 & /kkjk,a 227 ,oa 228 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 107 ,oa 306A
 141 197        

    

 Section 319 – Summoning of additional accused – Test – If available 

material, more or less, carries the same weightage and value as has been 

testified against those accused facing trial, power u/s 319 CrPC can be 

invoked. 
 

    /kkjk 319 & /kkjk 319 & /kkjk 319 & /kkjk 319 & vfrfjDr vfHk;qDr dks vkgqr djuk & dlkSVh & ;fn miyC/k 
rF;] mudh xq.koRrk ,oa egRo vU; fopkfjr vfHk;qDrksa ds leku gh gS & 
/kkjk 319 na-iz-la- dh 'kfDr;ksa dk mi;ksx fd;k tk ldrk gSA   

        136 191 
    

 Sections 408 and 439 (2) – (i) Transfer of case – Only because of an 

unfavourable order passed by the court, case cannot be transferred to the other 

court.  

 (ii) Cancellation of bail – Jurisdiction – When liberty has been misused by 

accused, application for cancellation of bail would lie before the same court – 

However, when bail has been granted erroneously without considering 

material on record application would lie to superior court. 
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    /kkjk,a 408 ,oa 439/kkjk,a 408 ,oa 439/kkjk,a 408 ,oa 439/kkjk,a 408 ,oa 439    ¼2½ & ¼2½ & ¼2½ & ¼2½ & (i) izdj.k dk varj.k & dsoy blfy;s fd 
U;k;ky; }kjk izfrdwy vkns'k ikfjr fd;k x;k gS & izdj.k vU; U;k;ky; esa 
varfjr ugh fd;k tk ldrkA  

 (ii) tekur jnn~ djuk & {ks=kf/kdkj & tc vfHk;qDr }kjk vktknh dk 
nq:i;ksx fd;k x;k rc tekur jnn~ djus gsrq dk;Zokgh mlh U;k;ky; esa 
gksxh & ijarq tc tekur vfHkys[k ij miyC/k rF;ksa ij fopkj fd;s fcuk 
=qfViw.kZ :i  ls nh xbZ rc vkosnu ofj"B U;k;ky; }kjk iks"k.kh;A   

  137 192 
    

 Sections 451 and 457 – Interim custody of vehicle – Effect of confiscation by 

Collector.  
 

    /kkjk,a 451 ,oa 457 & /kkjk,a 451 ,oa 457 & /kkjk,a 451 ,oa 457 & /kkjk,a 451 ,oa 457 & okgu dh varfje lqiqnZxh & dysDVj }kjk vf/kxzg.k 
dk izHkkoA  138 193 

 

EVIDENCE ACT, 1872 

lk{; vf/kfu;e] 1872lk{; vf/kfu;e] 1872lk{; vf/kfu;e] 1872lk{; vf/kfu;e] 1872    
    

 Sections 27 and 30 – See section 164 of the Criminal Procedure Code, 1973. 
 

    /kkjk,a 27 ,oa 30 & /kkjk,a 27 ,oa 30 & /kkjk,a 27 ,oa 30 & /kkjk,a 27 ,oa 30 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 164A 
   135 190 
 

 Section 74 – Public document – Merely because documents are filed in Court, 

they cannot be treated as public documents unless exhibited or it is an act of 

Court.  
 

    /kkjk 74 & /kkjk 74 & /kkjk 74 & /kkjk 74 & yksd nLrkost & tc rd izn'kZ vafdr u gks ;k U;kf;d dk;Z ds 
vfHkys[k ds :i esa dksbZ nLrkost u gks] dsoy bl vk/kkj ij fd og 
U;k;ky; esa izLrqr fd;k x;k] mls yksd nLrkost ugha ekuk tk ldrkA 

  *139 195 
 

 Section 115 – See section 8 (a) of the Hindu Succession Act, 1956. 
 

    ////kkjkkkjkkkjkkkjk    115 & 115 & 115 & 115 & ns[ksa fgUnw mRrjkf/kdkj vf/kfu;e] 1956 dh /kkjk 8 ¼d½A 
    140 195 
 

GOVANSH VADH PRATISHEDH ADHINIYAM, 2004 (M.P.) 

xkSoa'k o/k izfr"ks/k vf/kfu;e] 2004 ¼exkSoa'k o/k izfr"ks/k vf/kfu;e] 2004 ¼exkSoa'k o/k izfr"ks/k vf/kfu;e] 2004 ¼exkSoa'k o/k izfr"ks/k vf/kfu;e] 2004 ¼e----iziziziz----½½½½    
 Sections 4, 6, 9 and 11(5) – See sections 451 and 457 of the Criminal 

Procedure Code, 1973. 

    /kkjk,a 4] 6] 9 ,oa 11¼5½ & /kkjk,a 4] 6] 9 ,oa 11¼5½ & /kkjk,a 4] 6] 9 ,oa 11¼5½ & /kkjk,a 4] 6] 9 ,oa 11¼5½ & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk,a 451 ,oa 
457A 138 193     
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HINDU SUCCESSION ACT, 1956 

fgUnwfgUnwfgUnwfgUnw    mRrjkf/kdkj vf/kfu;e] 1956mRrjkf/kdkj vf/kfu;e] 1956mRrjkf/kdkj vf/kfu;e] 1956mRrjkf/kdkj vf/kfu;e] 1956    
    

 Section 8 (a) – (i) Suit for Partition – Claim for share in property of 

grandfather who died intestate –  Self-acquired  property  of  grandfather   –  

Pre-deceased father of the claimant did not have any right by birth – Father 

relinquished his right for some consideration – Claimants not entitled for 

share in grandfather’s property. 

 (ii)  Doctrine of estoppel – When pre-deceased father relinquished his share in 

lieu of valuable consideration – Claimants being the heirs of the deceased, are 

bound to the same extent. 
    

    ////kkjkkkjkkkjkkkjk    8 ¼8 ¼8 ¼8 ¼dddd½ & ½ & ½ & ½ & (i) foHkktu ds fy, okn & nknk dh fuoZlh;r e`R;q ds ckn 
laifRr esa fgLlsnkjh ds fy, nkok & nknk dh Lo vftZr laifRr & nkosnkj ds 
iwoZ-èRk firk ds ikl tUe ls vf/kdkj ugha & firk us dqN izfrQy ds fy, vius 
vf/kdkjksa dk vf/kR;kx fd;k & nkosnkj nknk dh laifRr esa fgLls dk gdnkj ugha A 

 (ii) foca/k dk fl)kar & tc iwoZ e`r firk ds ewY;oku izfrQy ds cnys esa 
viuk fgLlk NksM+ fn;k & nkosnkj e`rd ds mRrjkf/kdkjh gksus ds ukrs mlh 
lhek rd ck/; gkasxsA  140 195 

 

INDIAN PENAL CODE, 1860 

Hkkjrh; n.M lafgrk] 1860Hkkjrh; n.M lafgrk] 1860Hkkjrh; n.M lafgrk] 1860Hkkjrh; n.M lafgrk] 1860    
    

 Sections 107 and 306 – Framing of charge – Abetment to suicide – Deceased 

was having legal remedy against harassment for repayment of loan, but 

instead of choosing legal remedy, ended his life thereby implicating the 

accused.  
 

    /kkjk,a 107 ,oa 306 & /kkjk,a 107 ,oa 306 & /kkjk,a 107 ,oa 306 & /kkjk,a 107 ,oa 306 & vkjksi fojfpr fd;k tkuk & vkRegR;k ds fy;s 
nq"izsj.k & e`rd ds ikl m/kkj dh jkf'k vnk u djus ls gksus okys mRizsj.k ls 
cpus dk fof/kd mipkj miyC/k Fkk ijUrq mlds }kjk ,slk u djds vius 
thou dks lekIr djus dk p;u fd;k x;k vkSj vfHk;qDr dks vkfyIr fd;kA 

   141 197 
 

 Section 141 and 302 r/w/s 149 – (i)  Unlawful assembly – Five persons, 

whose names were mentioned in the FIR, were tried separately – Whether 

section 149 IPC attracted? Held, Yes. 

 (ii)   Unlawful assembly – Whether less than five persons can be convicted? 

 (iii)  Delay in filing FIR – Effect of – If the delay has been sufficiently and 

properly explained, no benefit of doubt should be given to the accused.  
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    /kkjk /kkjk /kkjk /kkjk 141 ,oa 302 lgifBr 141 ,oa 302 lgifBr 141 ,oa 302 lgifBr 141 ,oa 302 lgifBr /kkjk/kkjk/kkjk/kkjk 149149149149    & & & & (i) fof/k fo:) teko & izFke lwpuk 
fjiksVZ esa ikap yksxksa ds uke of.kZr Fks vkSj mudk vyx vyx fopkj.k fd;k 
tk jgk Fkk & D;k Hkkjrh; n.M lafgrk dh /kkjk 149 vkdf"kZr gksxh\ 
vfHkfu/kkZfjr] gkWa A 

 (ii) fof/k fo:) teko & D;k ikap ls de yksxksa dh nks"kflf) dh tk ldrh 
gS\ 

 (iii) izFke lwpuk fjiksVZ esa foyEc & izHkko & ;fn nsjh dk i;kZIr vkSj mfPkr 
dkj.k Li’V fd;k x;k gks rks vfHk;qDr dks lansg dk ykHk ughsa fn;k tkuk 
pkfg,A    142 199 

    

 Sections 201 and 302 – Circumstantial evidence – Complete chain must be 

established meticulously with forensic clarity.    
    /kkjk,a 201 ,oa 302 & /kkjk,a 201 ,oa 302 & /kkjk,a 201 ,oa 302 & /kkjk,a 201 ,oa 302 & ifjfLFkfrtU; lk{; & iwjh Jà[kyk dks lko/kkuhiwoZd 

vkSj U;k;d&foKku dh Li"Vrk ds lkFk LFkkfir fd;k tkuk pkfg,A 
  143 201 
    

 Sections 201 and 302 – Murder – Circumstantial evidence – Dead body of 

victim exhumed after several months – No medical proof of homicidal death 

but chain of circumstances fully established – Conviction held proper. 
 

    ////kkjkkkjkkkjkkkjk,a 201 ,oa 302 & ,a 201 ,oa 302 & ,a 201 ,oa 302 & ,a 201 ,oa 302 & gR;k & ifjfLFkfrtU; lk{; & ihfM+r dk 'ko dcz ls 
dbZ ekg ckn fudkyk x;k & ekuo o/k dk dksbZ fpfdRlh; izek.k ugha & 
iksLVekWVZe esa e`R;q ds dkj.k dk irk ugha py ldk ijUrq ifjfLFkfr;ksa dh 
Jà[kyk iwjh rjg ls LFkkfir & nks"kflf) mfprA  144 202 

 

 Section 302 – (i) Identification parade – Value – If the accused are previously 

known to the witness, holding of identification parade has no value. 

 (ii) Judgment – Basis of – To avoid miscarriage of justice, it should  consist of 

reasons and appreciation of evidence but should not be based on the principle 

of preponderance of probability.  
 

    ////kkjkkkjkkkjkkkjk    302 & 302 & 302 & 302 & (i) f'kuk[r ijsM & egRo & ;fn lk{kh vfHk;qDr dks igys ls 
tkurk gS rc f'kuk[r ijsM fd;k tkuk vuqi;ksxh gSA 

 (ii) fu.kZ; & vk/kkj & U;k; ds nq:i;ksx ls cpus ds fy;s fu.kZ; esa dkj.kksa 
vkSj lk{; ds ewY;kadu dks 'kkfey fd;k tkuk pkfg, u fd vf/klaHkkouk dh 
izcyrk ds fl)kar ij vk/kkfjr gksuk Pkkfg, A  145 203  

    

 Sections 302, 363, 365 and 376 (2)(f) – (i) Death sentence – Rape and murder 

of 7-8 year old physically and mentally challenged minor victim – Punishment 

based on “crime test”, “criminal test” and “rarest of the rare test”– Possibility 

of reformation ruled out – Conviction and sentence held proper. 
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 (ii) Life imprisonment  – Imposition – Minimum or non–remittable term of 

imprisonment – Condition when can be imposed ? Explained. 
 

    /kkjk,a 302] 363] 365 ,oa 376 ¼2½¼p½ & /kkjk,a 302] 363] 365 ,oa 376 ¼2½¼p½ & /kkjk,a 302] 363] 365 ,oa 376 ¼2½¼p½ & /kkjk,a 302] 363] 365 ,oa 376 ¼2½¼p½ & (i) e`R;qnaM & 'kkjhfjd vkSj ekufld 
:i ls fu%”kDr 7&8 o"kZ dh vO;Ld ihfM+rk ds lkFk cykRdkj vkSj gR;k & 
^^vijk/k ijh{k.k^^] ^^vijk/kh ijh{k.k^^ vkSj ^^nqyZHk ls Hkh nqyZHkre ijh{k.k^^ ds 
vk/kkj ij ltk& lq/kkj dh laHkkouk ugha & nks"kflf) ,oa n.Mkns”k mfpr 
vfHkfu/kkZfjrA  

 (ii) vkthou dkjkokl & vkjksi.k & dkjkokl dh U;wure ;k xSj ifjgkj ;ksX; 
vof/k & 'krZ dc yxkbZ tk ldrh gS \ O;k[;k dh xbZA   

  146 204 
    

 Sections 302 and 364-A – (i) Sentencing – Right to be heard – A meaningful, 

real and effective hearing should be offered to the accused, even if the Court 

is to be adjourned for a separate hearing.  

 (ii) Capital punishment – What are mitigating circumstances ?  

    ////kkjkkkjkkkjkkkjk,a ,a ,a ,a 302 ,oa ,oa ,oa ,oa 364-d & d & d & d & (i) n.Mkns'k & lquus dk vf/kdkj & vfHk;qDr dks 
,d lkFkZd] okLrfod vkSj izHkkoh lquokbZ dh is'kd'k dh tkuh pkfg,] Hkys gh 
U;k;ky; dks vyx lquokbZ gsrq LFkxu djuk iM+sA  

 (ii) e`R;qn.M & dkSu lh ifjfLFkfr;ka y?kqrjdkjh gksaxh \  
  147 206 
 

 Sections 324, 366 and 376-AB – (i) Sentencing – Death sentence – Even if 

one circumstance favours accused including his young age, imposition of 

capital punishment is not proper. 

 (ii) DNA report – Chain of custody – Blood samples were collected and sent 

to FSL promptly – Seal of hospital was intact – No procedural impropriety 

found – DNA report cannot be doubted – Conviction can solely be based on 

DNA report.  

 (iii) Recovery from open place – Recovery was made from bushes and open 

place but was not accessible to public; it can be relied upon – No straight 

jacket formula that every recovery from open space is vitiated. 
 

    /kkjk,a 324] 366 ,oa 376&d[k & /kkjk,a 324] 366 ,oa 376&d[k & /kkjk,a 324] 366 ,oa 376&d[k & /kkjk,a 324] 366 ,oa 376&d[k & (i) n.Mkns'k & e`R;qn.M & ;fn vfHk;qDr 
ds fgr esa dsoy ,d ifjfLFkfr gks ftleas mldk vYi vk;q dk gksuk gks] rc 
Hkh e`R;qn.M mfpr ugh gSA  

 (ii) Mh-,u-,- izfrosnu & ifjfLFkfr;ksa dh J`a[kyk & jDr dk uewuk ,df=r 
dj ,Q-,l-,y- tkWap gsrq 'kh?kzrk ls Hkstk x;k & vLirky dh eqnzk  v[kafMr 
& dksbZ izfØ;kRed =qfV ugh ikbZ xbZ & Mh-,u-,- izfrosnu ij vfo'okl ugha 
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fd;k tk ldrk & nks"kflf) dsoy Mh-,u-,- izfrosnu ds vk/kkj ij dh tk 
ldrh gSA  

 (iii) [kqys LFkku ls oLrq dh cjkenxh & cjkenxh [kqys LFkku ls dh xbZ tgk¡ 
?kkal Fkh] ij vke tu dh ig¡qp ugha Fkh( bl ij fo'okl fd;k tk ldrk gS 
& ,slk dksbZ fuf'pr lw= ugh gS fd [kqys LFkku ls dh xbZ gj cjkenxh 
nwf"kr gksrh gSA  148 208 

    

 Section 326 – Criminal practice – Testimony of injured witness – Injury to a 

witness is an inbuilt guarantee of his presence at the scene of crime – Unless 

there are strong grounds for its rejection based on major contradictions and 

discrepancies, it should be relied upon.  
 

    ////kkjk 326 & kkjk 326 & kkjk 326 & kkjk 326 & vkijkf/kd izFkk & vkgr lk{kh dh vfHklk{;& lk{kh dks vkbZ gqbZ 
pksV Lor% izek.k gS fd og ?kVuk LFky ij ekStwn Fkk & tc rd rkfRod 
Js.kh ds fojks/kkHkkl ,oa folaxfr;ksa tSls Bksl vk/kkj mls [kkfjt djus ds u 
gks] fo'okl fd;k tkuk pkfg;sA   *149 212 

 

 Sections 405 and 406 – (i) Issuance of process – Facts to be considered. 

 (ii) Accused resides outside the jurisdiction of court – It is obligatory upon the 

Magistrate to inquire into the case himself or direct investigation be made by a 

police officer for finding out whether or not there is sufficient ground for 

proceeding against the accused. 
 

    ////kkjkkkjkkkjkkkjk,a 405 ,oa 406 &,a 405 ,oa 406 &,a 405 ,oa 406 &,a 405 ,oa 406 & (i) vknsf'kdk tkjh fd;k tkuk & fopkj esa fy;s tkus 
okys rF;A 

 (ii) vfHk;qDr dk U;k;ky; ds {ks=kf/kdkj ds ckgj fuokl & eftLVªsV ds fy, 
ck/;dkjh gS fd og izdj.k dh tkap Lo;a djs ;k iqfyl vf/kdkjh dks vUos"k.k 
ds fy, funsZf'kr djas fd D;k vfHk;qDr ds fo:) dk;Zokgh fd;s tkus ds fy, 
i;kZIr vk/kkj nf'kZr gksrs gSA 150 212 

 

INTERPRETATION OF STATUTES: 

lafof/k;ksa dk fuoZpulafof/k;ksa dk fuoZpulafof/k;ksa dk fuoZpulafof/k;ksa dk fuoZpu    %%%%    
    

 – See Order 14 Rule 5 of the Civil Procedure Code, 1908. 
 

    – ns[ksa flfoy izfØ;k lafgrk] 1908 dk vkns”k 14 fu;e 5A  
            129 182    
LIMITATION ACT, 1963 

ifjlhek vf/kfu;e] 1963ifjlhek vf/kfu;e] 1963ifjlhek vf/kfu;e] 1963ifjlhek vf/kfu;e] 1963    
 Article 58 – (i) Suit for Partition – Limitation – Right to sue for partition is a 

recurring right and its cause of action arises on a day-to-day basis, which will 

be governed by Article 58 of the Act.  
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 (ii) Suit for partition – Requirement of separate relief – Suit inherently 

includes relief of delivery of separate possession – Not necessary for plaintiff 

to independently seek such relief. 
 

    vuqPNsnvuqPNsnvuqPNsnvuqPNsn    58 & 58 & 58 & 58 & (i) foHkktu ds fy, okn & ifjlhek & foHkktu ds fy;s okn 
dk vf/kdkj ,d fujarj vf/kdkj gS vkSj blds fy;s okn dkj.k fnu izfrfnu 
ds vk/kkj ij mRiUu gksrk gS tks vf/kfu;e ds vuqPNsn 58 ls 'kkflr gksxkA 

 (ii) foHkktu ds fy, okn & i`Fkd vuqrks"k dh vko';drk & okn esa i`Fkd ls 
vkf/kiR; iznku fd;s tkus dk vuqrks"k vUrfuZfgr gS & oknh ds fy;s ,slk 
vuqrks"k Lora= :i ls izkfFkZr fd;k tkuk vko';d ugha gSA  

  151 213 
    

MOTOR VEHICLES ACT, 1988 

eksVj ;ku vf/kfu;e] 1988eksVj ;ku vf/kfu;e] 1988eksVj ;ku vf/kfu;e] 1988eksVj ;ku vf/kfu;e] 1988    
    

 Section 147 (1) – Pay and Recover – Goods Vehicle – Liability of insurance 

company – “Owner of goods” means the person who travels in the cabin of 

the vehicle – Deceased was not sitting in the cabin – Insurance Company not 

liable – However, Tribunal can order for pay and recover.  
 

    /kkjk 147 ¼1½ & /kkjk 147 ¼1½ & /kkjk 147 ¼1½ & /kkjk 147 ¼1½ & Hkqxrku djsa vkSj olwysa & ekyokgd okgu &chek daiuh dk 
nkf;Ro &^^ eky dk Lokeh^^ ds varxZr dsoy ogh O;fDr vk,xk tks okgu ds 
dsfcu esa cSBdj ;k=k djs & e`rd dsfcu esa ugha cSBk Fkk & chek daiuh 
mRrjknkf;Ro ls eqDr & ijarq vf/kdj.k Hkqxrku djks vkSj olwyks dk vkns'k 
dj ldrh gSA   152 214 

    

 Section 147 (1) – Liabilities of Insurance Company – Tractor trolley insured 

for agricultural purpose – No premium was paid for carrying the passenger – 

Use of tractor for other business activities – Insurance Company cannot be 

held liable.   
 

    /kkjk 147 ¼1½ & /kkjk 147 ¼1½ & /kkjk 147 ¼1½ & /kkjk 147 ¼1½ & chek dEiuh dk nkf;Ro & VªsDVj Vªkyh Ñf"k iz;kstu ds fy;s 
chfer & ;k=h ds laca/k esa dksbZ izhfe;e dk Hkqxrku ugha fd;k x;k & VªsDVj 
dk mi;ksx vU; O;kikfjd xfrfof/k;ksa gsrq fd;k x;k & chek daiuh 
mRrjnk;h ugha ekuh tk ldrhA  153 216 

    

 Sections 149 and 166 – Theft of vehicle – Insurance Company failed to lead 

any evidence to prove the violation of any specific terms and condition of 

policy – Held, insurance company liable to pay compensation. 
 

    /kkjk,a 149 ,oa 166 & /kkjk,a 149 ,oa 166 & /kkjk,a 149 ,oa 166 & /kkjk,a 149 ,oa 166 & okgu dh pksjh & chek daiuh ikfylh ds fdlh fof”k"V 
fu;e vkSj 'krZ ds mYya?ku dks lkfcr djus okyk izek.k izLrqr djus esa 
foQy jgh & vfHkfu/kkZfjr] chek dEiuh mRrjnk;h gSA  154 216 
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 Section 166 – Compensation – Assessment on the basis of last year Income 

Tax Return to be made and not on the average of last three years Income Tax 

Returns. 
 

    /kkjk 166 & /kkjk 166 & /kkjk 166 & /kkjk 166 & izfrdj & fu/kkZj.k fiNys o"kZ ds i=d vuqlkj fd;k tk,xk u 
fd fiNys rhu o"kksZ ds vkSlr ds vk/kkj ijA  155 217 

    

 Section 166 – Compensation – Assessment of – Dependents are young wife 

and minor son without experience – It cannot be expected from them to run 

the business in the same manner as that of deceased – Loss of income due to 

death would be at least 50% of normal way in which the business was 

conducted.  
 

    /kkjk 166 & /kkjk 166 & /kkjk 166 & /kkjk 166 & izfrdj & fu/kkZj.k & vkfJr ;qok iRuh ,oa ukckfyd iq= ftUgs 
dksbZ iwoZ vuqHko ugha & ;g vis{kk ugha dh tk ldrh fd os e`rd dh rjg 
O;olk; lapkfyr dj ldrs gSa & e`R;q gks tkus ls O;olk; ftl izdkj 
lapkfyr gksrk Fkk mles de ls de 50 izfr'kr dh gkfu gksuk lkekU; gSA 
 156 218        

    

 Section 166 – Compensation – Assessment done in case of deceased lady who 

was homemaker and took tuitions and pregnant at the time of accident 

resulting in loss of foetus. 
 

    /kkjk 166 & /kkjk 166 & /kkjk 166 & /kkjk 166 & izfrdj    & x`gdk;Z ,oa V~;w'ku i<+kus okyh e`rd efgyk ds laca/k 
esa izfrdj fu/kkZj.k fd;k x;k tks fd ?kVuk ds le; xHkZ /kkj.k fd;s gqbZ Fkh 
vkSj Hkzw.k dh e`R;q gks xbZA  157 219 

    

 Section 166 – Compensation – Assessment in case of  12 year old injured  – 

Accident caused amputation of right leg sustaining permanent disability to the 

extent of 97%. 
 

    /kkjk 166 & /kkjk 166 & /kkjk 166 & /kkjk 166 & izfrdj & 12 o"khZ; vkgr ds laca/k esa izfrdj fu/kkZj.k & nq?kZVuk 
ds QyLo:i nk;s iSj ds dV dj vyx gks tkus ij 97 izfr'kr rd dh 
LFkkbZ fu%”Drrk dkfjr gqbZA   158 220 

 

NEGOTIABLE INSTRUMENTS ACT, 1881 

ijijijijØØØØkE; fy[kr vf/kfu;e] 1881kE; fy[kr vf/kfu;e] 1881kE; fy[kr vf/kfu;e] 1881kE; fy[kr vf/kfu;e] 1881    
 

 Section 138 – Summons to produce document – Necessity and desirability of 

documents established – Trial Court ought to have called the documents to 

confront the witnesses – Application filed by the accused allowed.   
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    /kkjk 138 & /kkjk 138 & /kkjk 138 & /kkjk 138 & nLrkost izLrqr djus ds fy;s leal & nLrkost dh vko';drk 
vkSj okaNuh;rk LFkkfir & fopkj.k U;k;ky; dks ,sls nLrkostksa dks lk{kh ls 
lkeuk djkus gsrq vkgwr djuk gksxk & vfHk;qDr }kjk izLrqr vkosnu LohÑrA 

  159 222 
    

 Sections 138 and 141 – Dishonour of Cheque – Disputed cheque was given 

by the accused on behalf of the company – Before arraying company as an 

accused in complaint case, the petitioner cannot be prosecuted for the offence 

u/s 138 of the Act. 
 

    /kkjk,a 138 ,oa 141 & /kkjk,a 138 ,oa 141 & /kkjk,a 138 ,oa 141 & /kkjk,a 138 ,oa 141 & pSd dk vuknj.k & fookfnr pSd daiuh dh vksj ls 
vfHk;qDr }kjk fn;k x;k & daiuh dks vfHk;qDr ds :i esa la;ksftr fd;s fcuk 
;kfpdkdrkZ dks vf/kfu;e dh /kkjk 138 ds varxZr vijk/k esa vfHk;ksftr ugha 
fd;k tk ldrkA 160 223 

    

 Sections 138, 141 and 142 – Offence by company – When can vicarious 

liability in terms of section 141 be fastened against persons mentioned in 

clause (1) or (2) of section 141 of the Act? 
 

    /kkjk,a 138] 141 ,oa 142 & /kkjk,a 138] 141 ,oa 142 & /kkjk,a 138] 141 ,oa 142 & /kkjk,a 138] 141 ,oa 142 & daiuh }kjk vijk/k & /kkjk 141 ds lanHkZ esa dc 
izfrfufgr nkf;Ro /kkjk 141 ds [kaM ¼1½ ;k ¼2½ esa mYysf[kr O;fDr;ksa ds 
fo:) vkjksfir fd;k tk ldrk gS \   161 224 

    

 Sections 138 and 147 – Dishonour of cheque – Agreement between the 

parties to settle dispute amicably – Law permits parties to compound offence 

even at appellate stage – Cannot be overridden.  
 

    /kkjk/kkjk/kkjk/kkjk,a,a,a,a    138 ,oa 147 & 138 ,oa 147 & 138 ,oa 147 & 138 ,oa 147 & pSd dk vuknj.k & i{kdkjksa ds e/; fookn dks 
lkSgknZiw.kZ :i ls lqy>kus dk vuqca/k & fof/k i{kdkjksa dks vihyh; Lrj ij 
vijk/k dks 'keu djus dh vuqefr nsrh gS & vfHkHkkoh ugha fd;k tk ldrkA 

  162 225 
 

PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT, 2012 

ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e] 2012ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e] 2012ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e] 2012ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e] 2012    
    

 Sections 3 (a), 4, 5 (i), 5 (m) and 6 – See Sections 324, 366 and 376-AB of 

the Indian Penal Code, 1860. 
 

    /kkjk,a 3¼d½] 4] 5¼>½] 5¼M½ ,oa 6 &/kkjk,a 3¼d½] 4] 5¼>½] 5¼M½ ,oa 6 &/kkjk,a 3¼d½] 4] 5¼>½] 5¼M½ ,oa 6 &/kkjk,a 3¼d½] 4] 5¼>½] 5¼M½ ,oa 6 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh 
/kkjk,a 324] 366 ,oa 376&d[k A  148 208 

    

PROTECTION OF DEBTORS ACT, 1937 (M.P.) 

_f.k;ksa dk laj{k.k vf/kfu;e] 1937 ¼e_f.k;ksa dk laj{k.k vf/kfu;e] 1937 ¼e_f.k;ksa dk laj{k.k vf/kfu;e] 1937 ¼e_f.k;ksa dk laj{k.k vf/kfu;e] 1937 ¼e----iziziziz----½½½½    
    

 Sections 3 and 4 –  See Sections 107 and 306 of the Indian Penal Code, 1860. 
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    /kkjk,a 3 ,oa 4 & /kkjk,a 3 ,oa 4 & /kkjk,a 3 ,oa 4 & /kkjk,a 3 ,oa 4 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 107 ,oa 306A 
  141 197  

TRADE MARKS ACT, 1999 

O;kikj fpUg O;kikj fpUg O;kikj fpUg O;kikj fpUg vf/kfu;e] 1999vf/kfu;e] 1999vf/kfu;e] 1999vf/kfu;e] 1999    
    

 Section 29 (2) (c) – (i) Infringement of Trade Mark – Suit for injunction – 

Plea of distinctive features taken by the respondent – Held, subsequent 

registration does not entitle the respondent to use deceptively similar trade 

mark. 

 (ii) Territorial Jurisdiction – Cause of action has arisen within the territorial 

jurisdiction of Jabalpur inasmuch as defendants are carrying business in 

Jabalpur, therefore, Jabalpur court has jurisdiction to try the suit in respect of 

the registered trade mark.  
 

    /kkjk /kkjk /kkjk /kkjk 29 29 29 29 ¼2½¼2½¼2½¼2½    ¼x½ & ¼x½ & ¼x½ & ¼x½ & (i) O;kikj fpUg dk vfrya?ku & O;kns”k gsrq okn & 
izR;FkhZ }kjk fof”k"V y{k.k dk vfHkokd~ fy;k x;k & vfHkfu/kkZfjr] i'pkr~orhZ 
iathdj.k izR;FkhZ dks Hkzked le:i O;kikj fpUg ysus gsrq vf/kd`r ugha djrk 
gSA  

 (ii) {ks=h; vf/kdkfjrk & okndkj.k tcyiqj ds {ks=h; vf/kdkfjrk esa mRiUu 
gqvk tSlkfd izfroknhx.k tcyiqj esa O;olk; dj jgs gSa] bl izdkj tcyiqj 
U;k;ky; dks iathd`r VªsMekdZ ds laca/k eas okn dh lquokbZ dk {ks=kf/kdkj gSA 

163 226 
 

TRANSFER OF PROPERTY ACT, 1882 

laifRr varj.k laifRr varj.k laifRr varj.k laifRr varj.k vf/kfu;e] 1882vf/kfu;e] 1882vf/kfu;e] 1882vf/kfu;e] 1882    
    

 Section 6(a) – See Section 8 (a) of Hindu Succession Act, 1956. 

    /kkjk 6/kkjk 6/kkjk 6/kkjk 6    ¼¼¼¼dddd½ & ½ & ½ & ½ & ns[ksa fgUnw mRrjkf/kdkj vf/kfu;e] 1956 dh /kkjk 8¼d½ A 
  140 195 
    

 

PART- III 
(CIRCULARS/NOTIFICAIONS) 

 

1. Notification dated 22.06.2023 of the Law and Legislative Affairs 

Department, Government of Madhya Pradesh regarding 

Amendment in Madhya Pradesh Judicial Service (Recruitment and 

Conditions of Service) Rules, 1994  

5 
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Editorial 

Esteemed Readers, 

 I proudly extend my greetings to everyone on the occasion of                

77
th

 Independence Day. This independence day, the Academy was in full swing, 

as at the behest of Hon’ble Chief Justice Shri Ravi Malimath, High Court of  

Madhya Pradesh, the name and motto of the Academy ‘Pursuit of Excellence’ 

adorned the frontage of old building. This issue carries the photograph of this new 

addition made to the building on the cover page. Hon’ble Chief Justice hoisted the 

National Flag at the Academy. Glimpses of this event can be taken from the 

photograph section of this edition. 

 At this juncture, I would like to make a mention of the Independence Day 

speech delivered by Hon’ble Chief Justice which focused on introspecting 

whether we have truly achieved ‘independence’? In order to move forward on the 

path of progress, it is extremely crucial that one should continuously introspect 

one’s self-growth. Hon’ble Chief Justice has emphasized that as citizens of this 

nation we should return something to the society in lieu of the independence that 

we got. In furtherance of this noble thought, I would like to highlight the initiative 

‘Boond’, wherein Hon’ble Chief Justice and Hon’ble sitting Judges of High Court 

has pledged to contribute a monthly sum for the welfare of the needy. Another 

step in this direction is conduction of online classes for Capacity Building of 

Advocates pro bono inaugrated on August 24, 2023 so as to increase their 

representation in the judicial service. 

 In these two months, the Academy conducted Conference of Family   

Court Judges, Refresher Courses for Civil Judges on completion of 5 years of 

service, Refresher Course for District Judges (Entry Level) on completion of one 

year of service, Workshop on Land Acquisition Laws & Motor Accident Claim 

Cases and Identified Legal Issues on Attributes of a Judge.  The Academy also 

commenced Foundation and Advance Training Course for District Judges (Entry 

Level) recruited from Bar and on promotion. 

 It is noteworthy that Academy conducted an online workshop of 

Negotiable Instruments Act, 1881 on August 19, 2023 with a hope to address the 

issues relating to docket explosion of these cases. The pendency of these matters 

is a growing concern and directions were issued by Hon’ble Supreme Court        
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In Re: Expeditious Trial of Negotiable Instrument Act, 1881 2021 SCC Online 

SC 325 to expedite trial of these cases. Following this judgment, a pilot study has 

also been initiated in five Hon’ble High Courts with a view point to address the 

grave issue of curtailing the pendency of cases arising from this arena. This step is 

indicative that it is imperative on our part to expedite trial of these matters and 

attempt to conclude the trial in the given time frame in the Act.  

 I would like to make a mention of one of the highlight events of this year, 

‘Vimarsh’, which was conducted in collaboration with Juvenile Justice Committee 

Madhya Pradesh State Legal Services Authority and UNICEF, Madhya Pradesh. 

This was a two day State Level Consultation on Child Protection which was 

inaugurated by Hon’ble Chief Justice on August 26, 2023.  His Lordship was kind 

enough to grace the event and emphasized on importance of mental health and 

ensuring the overall well-being of affected children. This two day event witnessed 

deliberations pertaining to various issues concerning children in conflict with law. 

A separate session was devoted towards highlighting the impact and achievements 

of ‘Manthan’ conducted in the previous year. I hope that the deliberations made 

over these two days have a bearing on the participants and we, as a society, 

safeguard the rights of our younger generation and nurture them with the love and 

care they deserve. 

 As our country celebrates the feat of becoming the first nation to land on 

the South Pole of the Moon with the successful soft landing of Chandrayaan-3,      

I conclude by quoting legendary poet Shri Rabindranath Tagore: 

“Everything will come to us that belong to us if we 

build the capacity to receive it.” 

 I salute the dedication of ISRO scientists who addressed each and every 

possible issues that Chandrayaan-2 may have experienced. They worked on that 

and created history. This episode as is etched in the history of mankind now, is an 

invaluable learning lesson for all of us to set aside our egos and arrogance and to 

constantly work on our weaknesses. This is what develops strength and paves way 

for a successful life. Let us all strive to imbibe this quality in our lives. 

  Krishnamurty Mishra 

Director 
 



GLIMPSES OF INDEPENDENCE DAY CELEBRATION
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Hon'ble Chief Justice Shri Ravi Malimath hoisting National Flag on 
Independence Day at MPSJA (15.08.2023)



MADHYA PRADESH STATE JUDICIAL ACADEMY, JABALPUR
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Hon'ble Chief Justice addressing the gathering during inaugural Session

Hon'ble Chief Justice inaugrating 'Vimarsh' – State Consultation on Child 
Protection organized by the Juvenile Justice Committee of High Court of 
Madhya Pradesh in collaboration with MPSJA, MPSLSA and UNICEF 

Madhya Pradesh on 25.08.2023 by lighting the lamp.



MADHYA PRADESH STATE JUDICIAL ACADEMY, JABALPUR
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Refresher Course for the District Judges (Entry Level & Selection Grade)
(on completion of 5 years service) (Group - I) (03.07.2023 to 08.07.2023)

Refresher Course for Civil Judges (2014-2017 Batch) 
(on completion of 5 years service) (Group-II) (26.06.2023 to 01.07.2023)

Refresher Course for District Judges (Entry Level) 
(on completion of one year service) (10.07.2023 to 14.07.2023)



Hon'ble Shri Justice Sujoy Paul, Chairman, Governing Counsel, MPSJA
 addressing the participants of the Awareness Programme on

 Attributes of a Judge: An Interaction (15.07.2023)

MADHYA PRADESH STATE JUDICIAL ACADEMY, JABALPUR
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Conference of Family Court Judges
(21.07.2023 & 22.07.2023)



Workshop on – Commercial Courts Act, 2015 
(05.08.2023 & 06.08.2023)

MADHYA PRADESH STATE JUDICIAL ACADEMY, JABALPUR

161JOTI JOURNAL - AUGUST 2023 - PART I

Workshop on – Key issues relating to Motor Accident Claim Cases & 
Land Acquisition Laws (28.07.2023 & 29.07.2023)
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HON'BLE  SHRI JUSTICE ARUN KUMAR SHARMA 

 DEMITS OFFICE

 Hon'ble Shri Justice Arun Kumar Sharma  demitted office 

on His Lordship attaining superannuation. 

 Hon'ble  Shri Justice  Arun Kumar Sharma  was born on 
th

29  July,1961 at Vidisha (M.P).  After obtaining the degrees 

B.Sc. and LL.B., His Lordship joined  Madhya Pradesh Judicial 
th

Services as Civil Judge Class II on 27  August, 1987 at Sagar.  

His Lordship was  promoted as officiating District Judge in 
ndHigher Judicial Services on 2  June,1999.  His Lordship was granted Selection 

th th
Grade Scale w.e.f.  10  October, 2007 and Super Time Scale w.e.f. 11  April, 2016.   

 In the course of service as Judicial Officer, His Lordship served  in different 

capacities at various places like Sagar, Nasrullaganj (Rajgarh) , Sehore, Bagli 

(Dewas), Ujjain, Indore, Sabalgarh (Morena), Agar Malwa (Shajapur), Bhopal, 

Tikamgarh and Indore.  His Lordship also  held the posts of  Principal Judge, Family 

Court, Chhatarpur and Deputy Welfare Commissioner, Bhopal Gas Victims, Bhopal. 

His Lordship also served as District & Sessions Judge (nomenclature now used as the 

Principal District Judge) Tikamgarh.  His Lordship was  Principal District Judge 
th

Chhatarpur from 28  March, 2019 till elevation.

His Lordship was administered  oath of the office of Judge, High Court of 
thMadhya Pradesh on 25  June 2021.

 During His Lordship's tenure in the High Court of Madhya Pradesh, 

rendered invaluable services as Judge and Member of various Administrative 

Committees of the High Court.

 We on behalf of JOTI Journal wish His Lordship a very happy, heathy 

and  prosperous life.

·
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PART I 

 

ADDRESS OF HON’BLE CHIEF JUSTICE SHRI RAVI MALIMATH   

ON INDEPENDENCE DAY 

My esteemed Sister & Brother Judges, 

Shri Prashant Singh, Advocate General, State of Madhya Pradesh, 

Shri Pushpendra Yadav, Deputy Solicitor General, Union of India, 

Shri Prem Singh Bhadouria, Chairman, State Bar Council of Madhya 

Pradesh, 

Shri Sanjay Verma, President, High Court Bar Association, Jabalpur, 

Shri Anil Khare, Senior Advocate & President, High Court Advocates' Bar 

Association, Jabalpur, 

Shri R. P. Agarwal, Senior Advocate & President, Senior Advocates' 

Council, Jabalpur,  

Member Secretary and other officers of M.P. State Legal Services 

Authority, 

Shri Krishnamurty Mishra, Director and other officers of M.P. State 

Judicial Academy,  

The Registrar General and other Officers of the Registry, 

Shri Alok Awasthi, Principal District and Sessions Judge, Jabalpur and 

other Judicial Officers,  

Office bearers of Bar Council,  

Senior Advocates and other members of the Bar,  

Staff and Employees of High Court of Madhya Pradesh, 

Ladies and Gentlemen, 

 I wish you all a very happy 77
th

 Independence Day. We humbly bow 

our heads in reverence to the brave men and women who valiantly fought 

without regard for their own lives for an independent India. We are indeed 

indebted to each one of them. To be born in a free country is itself 

gratifying. The sacrifices undertaken to make our country independent can 

never be forgotten. The men and women who fought for the independence 
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of the country were men and women of principles. They fought for the 

principles they believed in, irrespective of any loss or damage caused to 

them. They fought with the sole hope and desire to obtain freedom for the 

country. They were brave souls who were dedicated to the cause of the 

country. 

 Today, we, the citizens of free India need to remember and 

recognize the fact that all those who fought for independence, fought for 

values, fought for principles, fought for an independent India. 

 We have formed our country into a sovereign, socialist, secular, 

democratic republic, governed by the Constitution of India. The three 

organs of the country, the executive, the judiciary and the legislature are 

critical divisions in its administration. The strength of these institutions 

determines the strength of the country. Therefore, each institution has to be 

strong by itself. Insofar as we, the men and women of law, are concerned, 

our interest is naturally the judiciary. Protecting the judiciary and 

maintaining its independence is of paramount importance to us. To have a 

strong and robust judiciary, is the requirement of the day. Today is not just 

a day to celebrate the independence that we have achieved but also to 

introspect on whether we are wholly and truly independent. Are we 

independent of corruption, independent of prejudice, independent of greed. 

Are we independent of the apathy that prevents us from putting the needs of 

the institution before our own? We need to ask ourselves whether we have 

contributed to the development and growth of the institution. Have we done 

anything to improve the system to make it more independent and robust or 

have we only helped ourselves individually. It is essential for all of us to 

contemplate these issues especially on a day like this. 

 Certain prominent freedom fighters who had been at the forefront in 

the freedom struggle were advocates. I want the advocates to be at the 

forefront in building this institution as well. The Bar and the Bench have 

always been considered as two sides of the same coin. Both work to the 

best of their abilities to ensure that justice prevails. However, when either 

falters, justice fails. Any act committed by the Bar which undermines the 

faith and mutual respect between the Bar and the Bench is fatal to the 

institution. Any act of commission or omission attacks the very fabric of 

the institution. An act of protest weakens the system. An act of protest 

damages the trust and dignity of the relationship between the Bar and the 
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Bench. We must stand together, work together, fight together, so that when 

we achieve results, we can celebrate together. 

 The only goal that our forefathers had, was to achieve freedom. They 

maintained the highest degree of integrity and honesty in their cause. Many 

of the freedom fighters lost their lives, family, property and other assets but 

they did not yield. They only wanted to gain independence. They stood 

firmly by their values and principles. They always put the interests of the 

nation first. What have we learnt from them? Have we followed even a 

modicum of the high ideals and values that were propagated by all our 

countrymen who fought for independence, or have we fallen into the 

narrow path of seeking only personal gains. It is high time that we carefully 

mull over this. 

 The country has produced great men. The country needs to produce 

great men. Great men aren't great by birth, they become so by virtue of the 

values they hold, for the principles they cherish and the noble causes that 

they espouse. The priority that our freedom fighters had was only one. We 

should also carve out our own priorities and in doing so, the interest of the 

institution has to be pre-eminent. We must give up our chase for personal 

comforts and instead use every ounce of our energy for the development of 

the institution and the country. It is high time we change our attitude from 

'who cares' to 'yes, I do care'. 

 A country cannot be developed nor does it grow into strength by 

itself. It does so because of its citizens and their efforts. The potential that 

each one of you has, appears to be under-utilized. You are all intelligent 

and talented people with the capacity to contribute immensely. If your 

abilities are properly channelized and focused towards strengthening of the 

institution, I do not think anything can hold us back. 

 It is only in adversity that a man is tested. Occasions occur in life 

where one needs to make a choice between the right and the wrong. It is at 

that juncture that your values and principles are put to test. The decision to 

be taken by you should follow your own values and principles and should 

not succumb to any other enticements or threats. The right decision will 

take you forward. The wrong decision will pull you down. There can be no 

excuse for taking a wrong decision. 

 Having given us independence, we owe it to our forefathers to make 

this country great and strong. With every passing year of independence, the 
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country should become stronger than what it was in the previous years. It is 

only then that the efforts of our forefathers in achieving freedom for us will 

not go wasted. It is only then that our forefathers will really feel that we are 

have paid gratitude to them. A popular saying goes, "ask not what your 

country can do for you but ask what you can do for your country". Such 

beautiful words and sentiments are not just to be appreciated and to be 

drowned in contemplation. They should be put into effect, they should be 

put into action. 

 The judiciary contributes to nation building through ensuring the 

rule of law and dispensation of justice. We also strive to do our best 

through administrative actions. Notwithstanding this, the amount that we do 

can never be enough until a single person remains in suffering. Mahatma 

Gandhi once said "The true measure of any society can be found in how it 

treats its most vulnerable members." Being in a position to do so, the 

contributions of the judiciary must necessarily extend beyond the judicial 

sphere. We must make a positive impact in the lives of these vulnerable 

members of society. There are countless who are less fortunate than us. 

There are people who lack the fundamental requirements of food, clothing, 

a roof over their heads, clean water to drink, etc. 

 The judiciary has always stepped up when there have been natural 

calamities and other issues. We are also connected with various causes on 

an individual basis. However, we feel that this is not sufficient. God has 

been kind to us and it is our duty to give back to society, not just when 

disaster strikes but on a periodic and regular basis and on an institutional 

level. 

 On this Independence Day, in this spirit of contributing to society 

beyond judicial and allied methods, I am happy to announce an initiative by 

the chief justice and judges of the High Court of Madhya Pradesh for those 

less fortunate in Madhya Pradesh. 

 At a Full Court Meeting held on the 12
th

 of August, 2023, it has been 

unanimously resolved that the chief justice and each sitting judge of the 

High Court of Madhya Pradesh would contribute a minimum sum of Rs. 

5,000 per month towards upliftment of the poorest of the poor in Madhya 

Pradesh. This amount will be utilised in such a way that it directly benefits 

those in need of assistance. For instance, through the purchase and supply 

of essential commodities such as food, water, clothing, assistance in cases 

of exigencies, etc. 
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 We do not view this as charity but as inching towards fulfillment of 

our moral obligation to give back to society. The enthusiasm of the judges 

when I proposed this initiative, was heartening to see. At the meeting itself, 

there were multiple ideas suggested for utilisation of the amount. To ensure 

optimum usage of the amount, a committee will be constituted. With time, 

we may also consider including retired judges and the district judiciary, 

purely on a voluntary basis. No amount or donations will be accepted from 

any outside sources. 

 Similarly, the amount will not be provided to any governmental or 

non- governmental organisations either. This is solely a contribution from 

the chief justice and sitting judges of the Madhya Pradesh High Court. This 

is intended to directly reach those in need. 

 Currently, we have a strength of 33 judges. This means, we would 

collect at least Rs. 1,65,000 per month and Rs. 19,80,000 per annum. Not 

just collect, but every single naya paisa of this will go to the poorest of the 

poor across Madhya Pradesh. 

 This amount may be viewed as large by some and small by others. 

For us, as an institution, it is a start. 

 As said by Mother Teresa, "We know only too well that what we are 

doing is nothing more than just a drop in the ocean. But if that drop were 

not there, the ocean would be less because of that missing drop." Our 

initiative is called "Boond". As all of you know, in Hindi, this means, "a 

drop". It signifies our humble initiative which is akin to a drop. It also 

alludes to the fact that a drop, though humble, makes a difference to the 

ocean. We sincerely hope that our modest contributions will make a 

positive difference to someone's lives. 

 This Independence Day, let us all join hands to give rather than to 

take, to build rather than to brood and to put our institution before 

ourselves. 

 Wish you all a Happy Independence Day once again. 

 Thank you. 

•  
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OUR LEGENDS 
HON’BLE SHRI JUSTICE BISHAMBHAR DAYAL 

4
th

 CHIEF JUSTICE OF HIGH COURT OF MADHYA PRADESH 
 

  

This edition comes to you with 

yet another encouraging story of our legal 

stalwart, Hon’ble Shri Justice Bishambar 

Dayal. To begin with the narration of His 

Lordship’s awe inspiring life journey he 

was born on September 14, 1910. He was 

the eldest son of his father. His father 

passed away when he was only 12 years 

of age. In 1926, he passed his 

matriculation from C.A.B. School, 

Allahabad, thereafter, he passed his 

intermediate examination in 1928 from 

St. Jones College, Agra and took his B.A. 

degree from the same college. His 

passion for law led him to acquire his law 

degree from Law College, Agra in 1932. 

After a commendable academic career 

and being a part-time lecturer, His Lordship was enrolled as a Pleader in Agra in 

1933 before eventually relocating to Nainital. He joined the chambers of the 

esteemed lawyer Rai Bahadur Kanhaiyalal in U.P. After gaining invaluable 

experience in the district courts, His Lordship joined the Allahabad Bar in 1946. 

As a member of Bar, His Lordship attracted large practice because of his hard 

work, genial temperament, quick grasp and legal acumen. Recognizing his 

expertise and dedication to the legal profession, he was appointed as Judge of the 

Allahabad High Court on May 6, 1957. His remarkable journey in the field of law 

and his unwavering commitment to justice have left an indelible mark on the legal 

fraternity.  

 On March 19, 1969, Justice Bishambhar Dayal was sworn in as the         

4
th

 Chief Justice of the High Court of Madhya Pradesh. The prestigious swearing 

in ceremony took place in the main hall of the Raj Bhawan, Bhopal (M.P.), with 

the Governor, Shri K. C. Reddy, administering the oath of office. The legal 

fraternity, including the Bar and Bench of the State, extended a warm welcome to 

the new Chief Justice, wishing him resounding success in his new role. 
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 On work front, His Lordship believed to not to devote the time of judicial 

work in discharging administrative work and ensured team-work among Judges. 

Recognizing the value of time, Justice Dayal urged lawyers to consider the court's 

schedule as public time and minimize its wastage. He shared examples of stalwart 

advocates at the Allahabad High Court who would wait in the Bar room to 

promptly present their cases when the court session commenced. Additionally, he 

advised young lawyers not to idle away their time if they had no immediate work. 

Instead, he encouraged them to attend court proceedings and attentively listen to 

the arguments of their seniors, fostering a learning environment that could be 

utilized when they eventually received cases. 

 Justice Bishambhar Dayal's tenure as Chief Justice was marked by his 

commitment to upholding standards and maintaining discipline in the court. His 

simplicity, straightforwardness, calm disposition and extensive legal knowledge 

endeared him to the legal fraternity. His punctuality and dedication to full court 

hours instilled a sense of alertness and discipline among the advocates. Above all, 

his unwavering loyalty, love for justice and steadfast adherence to truth left a 

lasting impression on those who knew him. 

 As far as his relationship with the Bar is concerned, His Lordship felt 

more at home with the members of the Bar and strongly propounded for a 

dedicated and an independent Bar. To highlight his bond with the Bar, the 

relevant extract from the Lordship’s ovation is reproduced below:- 

“Administration of justice is impossible without an efficient Bar 

and without the full co-operation of the Bar. Mr. Advocate-

General has suggested that the guidance has to come from me. But 

we are guided by the Bar. Judgments of any Court cannot be of 

any good standard unless the members of the Bar study the case 

properly, study the law properly, and place the whole case clearly. 

We cannot get time enough at the spur of the moment to know all 

the facts of the case, unless they are brought to our notice. It may 

be different if we take the files home and study them, we may 

consider some points here and there sometimes. But usually, in 99 

percent of cases, it is the guidance which has been given by the 

Bar that leads us to give our judgments, and, therefore, it is the 

Bar which lays down the standards of a Court. For this purpose, I 

have always thought that an independent Bar and a Bar 

exclusively devoted to High Court work can only lay down proper 

standards” 
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 In his address, His Lordship laid great emphasis on importance of 

maintaining objectivity and professionalism in the legal field. He advised lawyers 

to approach cases without emotional bias and instead focus on ensuring that 

justice should be served. He shared anecdotes of senior lawyers giving him 

disapproving looks when he suggested holding back cases from the court. His 

firm belief was that a lawyer's responsibility lies in upholding justice rather than 

solely concentrating on winning or losing a case. It is noteworthy that His 

Lordship allotted the land in the precincts of the High Court for construction of 

Bar Council building on November 28, 1971. 

Justice Dayal firmly believed that every aspect of the justice system 

should function harmoniously to uphold the standards of justice and enhance legal 

knowledge through the study of diverse cases. With unwavering dedication, he 

served in this esteemed position until his retirement on September 14, 1972. Such 

was the impact of his legal acumen and integrity that even after his retirement, his 

expertise was sought and he was appointed as the Lokayukta in Uttar Pradesh on 

September 14, 1977. This additional responsibility allowed him to continue his 

commitment to upholding justice and fighting against corruption, ensuring that his 

invaluable contributions continued to benefit society. His Lordship believed in 

“Radhaswami Faith” and devoted his life to the welfare of humanity. After laying 

down his office as Lokayukta he started living almost permanently at Hazuri 

Bhawan, Pipalmandi, Agra, the Ashram of his spiritual Guru. And no one was 

surprised at this because he was leading a saintly life even while he was holding 

various high offices. In the last few years of his life, he was completely devote 

towards spiritualism. His Lordship passed away on February 20, 1987. 

His Lordship was a staunch supporter and believer of the maxim ‘work is 

worship’ and strictly followed it throughout his career. He always disfavoured 

unnecessary show and ceremonies and appreciated simplicity in every walk of 

life. It is noteworthy that on the day of His Lordship’s retirement, he worked till 

last minute of the court and after spending some time with the members of the 

Bar, straightaway went to the railway station for boarding the train for his 

hometown Allahabad.  

 Justice Bishambhar Dayal, an exemplar of justice and integrity, dedicated 

his life to serving humanity. His remarkable legal career, his humble nature and 

his unyielding commitment to upholding justice continues to inspire the legal 

fraternity and the citizens he served. Although he has left this world, he will 

forever be cherished and his legacy will serve as an eternal source of inspiration. 

•  



JOTI JOURNAL – AUGUST 2023 – PART I 171 

CRIMINAL APPEAL  VIS-À-VIS RIGHT TO BE HEARD 

Institutional Article 

Rules of natural justice imply fairness, reasonableness, equity and 

equality. These are part of higher procedural principles of common law developed 

through adjudication to guide, while taking any decision adversely affecting the 

rights of an individual. These principles are in consonance with the Constitution 

of India to provide legal immunity and protection to safeguard the misuse of law. 

After a court has convicted and sentenced an accused, the accused may file an 

appeal to a higher court, asking it to review the trial court’s decision for 

correction of legal errors that may have affected the outcome of the case vice 

versa if the Court acquitted the accused or in case of insufficiency of sentence or 

compensation, the prosecution may file an appeal. If the Appellate Court allows 

the appeal, it may reverse the trial court’s decision wholly or partly. If the 

Appellate Court rejects the appeal, the trial court’s decision stands upheld. An 

appeal is not a retrial, but a review of the record of the trial court. The Appellate 

Court reviews the record of the lower court’s proceedings to determine whether 

there are adequate grounds to allow the appeal. Sections 374, 379 and 380 of the 

Criminal Procedure Code, 1973 (herein after referred as “CrPC”) provide for 

appeal against conviction and under sections 372, 377 and 378, provide provision 

for appeal against acquittal, inadequacy of punishment/compensation. 

This article aims at considering the right of an accused to be heard as an 

appellant or respondent in criminal appeal prescribed under CrPC. Right of 

hearing is related with the Latin maxim audi alteram partem which is part of the 

principles of natural justice. In fact, there are two main principles in which the 

rules of natural justice are manifested, namely; nemo judex in causa sua (no one 

shall be a judge in his own cause) and audi alteram partem (no decision shall be 

given against a party without affording him a reasonable hearing). In Maneka 
Gandhi v. Union of India, (1978) 1 SCC 248, the Apex Court held that the 

procedure for depriving a person of his life or liberty should be fair, reasonable 

and just. Looking to the finding of the Constitutional Bench in the above case, it 

is clear that giving an opportunity for hearing in criminal appeal is a constitutional 

right. The main object of the article is to clear the cloud about the notice of appeal 

to accused person and consequence of non-appearance of accused in criminal 

appeal as an appellant or respondent because number of criminal appeals are 

pending due to non-appearance of parties.  
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Chapter XXIX of CrPC prescribes procedure for criminal appeal. Section 

372 of the CrPC reiterates the general principle of law that an appeal is not a right 

unless it is granted by the statute. Section 384 of the CrPC prescribes the 

procedure about summary disposal of criminal appeals while section 385 provides 

procedure for those criminal appeals which are not summarily decided. Sections 

385(1) and 386 of the CrPC read as under: 

“385. Procedure for hearing appeals not dismissed 

summarily.–  

(1) If the Appellate Court does not dismiss the appeal summarily, it 

shall cause notice of the time and place at which such appeal will 

be heard to be given- 

(i)  to the appellant or his pleader; 

(ii)  to such officer as the State Government may appoint in this 

behalf; 

(iii)  if the appeal is from a judgment of conviction in a case 

instituted upon complaint, to the complainant; 

(iv)  if the appeal is under section 377 or section 378, to the 

accused, and shall also furnish such officer, complainant and 

accused with a copy of the grounds of appeal. 

386. Power of the Appellate Court. –   

After perusing such record and hearing the appellant or his pleader, 

if he appears, and the Public Prosecutor if he appears, and in case 

of an appeal under section 377 or section 378, the accused, if he 

appears, the Appellate Court may, if it considers that there is no 

sufficient ground for interfering, dismiss the appeal, or may- 

………………………” 

It is clear from section 385(1) of CrPC that in both situations i.e. whether 

accused is appellant or respondent, it is the duty of the Court to give him notice 

about the time and place at which such appeal will be heard while section 386 of 

CrPC provides that Appellate court  is duty bound to hear the parties of the appeal 

before it allows or dismisses the appeal. It is manifested from the above two 

provisions that it is mandatory for the appellate court to hear the parties who will 

be affected by the disposal of the criminal appeal which is in consonance with the 

Latin maxim audi alteram partem. Section 385 (1) of the CrPC mandates about 
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the issuance of notice. It is pertinent to mention here that like section 385 of 

CrPC,  there was equivalent provision in Criminal Procedure Code, 1898 (herein 

after referred as “CrPC, 1898”) as section 422.  

 Now, let us consider first the situation of criminal appeal filed against the 

judgment of acquittal and thereafter, we will consider the said position in case 

where criminal appeal filed against the order of conviction by accused. In the first 

case, as per section 385(1) (iv) CrPC, a notice must be issued to accused about the 

time and place at which such appeal will be heard but there is no format 

prescribed in the appendix II in CrPC for the appearance of accused in criminal 

appeal and for that reason, the Courts are using general notice/summons. For 

serving summons, Chapter VI of CrPC is applicable and section 62 of the CrPC 

provides that every summons shall be served personally by delivering or 

tendering to him while section 64 provides that if such person cannot be found, 

the summons may be served to some adult member of his family. In section 65 of 

the CrPC, if serving of summons is not possible as provided under sections 62, 63 

and 64 then such summons shall be affixed to some conspicuous part of the house 

or homestead in which the person summoned ordinarily resides. In case of State v. 
Gopala Pillai Sadasivan Pillai, 1968 SCC Online Ker 88, the Kerala High Court 

found it right to use the provision of Chapter VI of the CrPC for serving the 

summons to the respondent in case of criminal appeal. 

 In criminal appeal against acquittal, the following situation may arise after 

issuance of notice/summons to the accused:- 

1. After receiving the summons, the accused remained present before the 

court but on the next date, despite the knowledge, he did not appear before 

the court. 

2. After lawful service of the summons, he remained absent.  

3. It was not possible to serve notice/summons on the accused.   

 In the case of Dwarka Prasad v. State (Criminal Appeal No. 1 of 1950) 

(unreported) decided on 06.10.1950, with reference to section 422 CrPC, 1898, 

the Apex Court observed that the provision of section 422 (now section 385) is 

mandatory and compliance of it is essential prior to the hearing of case. In this 

case, a lawyer appeared for accused Dwarka Prasad, as instructed by his father 

and no material was on record which showed that Dwarka Prased instructed the 

lawyer through his father. The Court further observed that there has been a 

material defect in the procedure relating to hearing of the appeal by reason of non-

compliance with a mandatory provision of the CrPC and this has led to 

miscarriage of justice.  
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          Another case related to the appearance of the accused in criminal appeal is 

State Government, Madhya Pradesh v. Vishwanath Nidhanji, AIR 1954 Nag 
231. In this case, the facts were that an appeal was presented against judgment of 

acquittal against several accused and one accused was not found and no notice 

was served upon him. A proclamation was issued and published for the 

appearance of the absentee accused. In such a situation, the court held that though 

the accused might be absconding or concealing himself, that would be no ground 

for hearing the appeal in his absence. The Court had no option but to adjourn the 

case till such time as the respondent was served or he appeared before the Court 

and the court held that in such situation, an appeal cannot be heard against such 

accused  and it should be adjourned “sine die” so far as the absentee accused is 

concerned. 

 Another interesting case regarding serving of notice under section 422 of 

CrPC, 1898 (now section 385 CrPC 1973) is of Mohd. Dastgir v. State of 
Madras, AIR 1960 SC 756. In this case, it was argued that the provision of 

section 422 of CrPC, 1898 had not been complied with. The Apex Court held that 

the High Court was intimated in the clearest terms that appearance had been 

entered on behalf of the appellant and two advocates of the High Court were 

representing him and the High Court was requested not to issue any summons to 

the appellant because appearance had already been entered on his behalf. Inspite 

of that the High Court issued notice under section 422 to the accused person. 

Even then, the High Court took the precaution to intimate the Special Judge of 

Tiruchirappalli to inform the accused about the appeal filed against him. In these 

circumstances, the Apex Court held that it can hardly be said that notice of the 

appeal had not been served on the appellant. 

 In State v. Ramgopal, ILR (2006) 1 Del, the presence of accused could 

not be ensured despite repeated service of bailable and non-bailable warrants on 

the accused. Accused Ramgopal was declared as “proclaimed offender” and the 

question before the High Court was whether appeal can be heard when summons 

to respondent/accused has remained unserved? The High Court answered this 

question in negative and held that such appeal cannot be heard in the absence of 

the accused. Series of above cases makes it clear that serving of notice under 

section 385 of the CrPC is mandatory, failing which appeal cannot be decided on 

merits.   

There may also be a situation in criminal appeal when the accused remains 

absent during the proceedings of criminal appeal or chooses to not appear before 

the Court after summons have been duly served on him. This situation may also 
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arise when criminal appeal is presented by the accused or he appears in the appeal 

as a respondent defending himself. The criminal justice delivery system is being 

held to ransom by convicts who have developed the devious and dishonest 

practice of escaping punishment or sentence by filing appeals, obtaining bail or 

suspension of sentence and thereafter, disappearing beyond the reach of the arms 

of the law.  The opinion in  Ram Naresh Yadav v. State of Bihar, AIR 1987 SC 
1500 as well as in Bani Singh v. State of U.P., (1996) 9 SCC 372 is available to 

us to ensure that preventive action is devised to combat the abuse of court process 

so that facilitative steps are taken to secure the ends of justice. In Ram Naresh 
case (supra) the Apex Court held that if in criminal appeal, the accused remains 

absent, the proper course is to appoint a Counsel at State’s cost to argue on behalf 

of the accused. A three-Judge Bench of  the Apex Court in Bani Singh case 

(supra)  held that there is nothing  in the law to preclude the court to appoint a 

lawyer at State’s expense to assist him, if deems it appropriate. In case of Mangat 
Singh v. State of Punjab, (2005) 11 SCC 185,  the Apex Court held that where 

the advocate for the accused is absent on the date of hearing, the court shall either 

appoint an amicus curiae and then decide the appeal or adjourn the case. In the 

case of Shankar v. State of Maharashtra, Criminal Appeal No. 1106/2019, 

decided on 23.07.2019, it was held that a counsel can be nominated through Legal 

Services Authority to proceed further in a case. In K.S. Panduranga v. State of 
Karnataka, (2013) 3 SCC 721, after a comprehensive analysis of previous 

decisions, the Apex Court had distilled the legal position into six propositions:  

“1. that the High Court cannot dismiss an appeal for non-

prosecution simpliciter without examining the merits; 

2.  that the Court is not bound to adjourn the matter if both the 

appellant or his counsel/lawyer are absent; 

3.  that the court may, as a matter of prudence or indulgence, 

adjourn the matter but it is not bound to do so; 

4.  that it can dispose of the appeal after perusing the record and 

judgment of the trial court. 

5.  that if the accused is in jail and cannot, on his own, come to 

court, it would be advisable to adjourn the case and fix another 

date to facilitate the appearance of the appellant-accused if his 

lawyer is not present, and if the lawyer is absent and the court 

deems it appropriate to appoint a lawyer at the State expense to 

assist it, nothing in law would preclude the court from doing 

so; and 
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6.  that if the case is decided on merits in the absence of the 

appellant, the higher court can remedy the situation. 

 It is evident from the catena of above referred judgments that if the 

accused, whether as appellant or respondent after summons being duly served, 

remains absent from the proceeding, the proper remedy is that the Court can 

request Legal Services Authority to appoint an advocate or request State to 

appoint an amicus curiae. The Court can also request eminent lawyers to render 

their services pro bono in such cases but the Court cannot decide such appeal 

without giving an opportunity of hearing to the accused. 

Conclusion  

 It is clear from the above discussion and in the light of the judgments 

pronounced by the Apex Court and the High Courts that it is mandatory to serve 

summons on accused and appeal cannot be decided if such summons are not duly 

served and the only remedy in such case is to adjourn the case i.e. sine die and if 

summons is duly served but the accused remains absent from the proceeding then 

the court has to appoint an advocate through legal services authority or an amicus 

curiae through State. The legal position in this regard can be summarized as 

follows: 

1.  Where a criminal appeal has not been dismissed summarily and has been 

admitted for final hearing, such appeal will have to be disposed of on 

merits only. 

2.  In the appeal made by the State/complainant/victim, service of summons 

to the respondent/accused can be done in the manner of service of 

summons given in sections 62, 64 and 65 of CrPC. Service done in such a 

manner along with a copy of the memorandum of appeal shall be deemed 

to be lawful service of the summons. 

3.  Where there is compliance or non-compliance of summons of the State 

and accused appeared personally or through his pleader on the date of 

hearing and remains absent on the next date of hearing, the Court of 

Appeal, after hearing the party who remained present and on behalf of the 

absentee respondent/ accused, with the aid of Legal Services Authority, 

can dispose of the appeal on merit, by appointing an advocate or an 

amicus curiae appointed by the State.  

4.  Where in the appeal made by the State / complainant / victim, if it is not 

possible to serve the summons on respondent about the time and place of 

hearing, the hearing of the appeal will be adjourned (sine die) till then. 
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5.  In the situation narrated at point No. 4,  if the court is satisfied, it can 

ensure the presence of such respondent/accused by issuing bailable 

warrant, arrest warrant and in suitable cases, take resort to sections 82 and 

83 of the CrPC. It can also forfeit the bail bond produced under section 

437-A CrPC before the trial court.  

6.  Where there are more than one respondents/accused and some of them 

have been lawfully served and serving on some are not possible, the court 

will hear the appeal and may proceed to dispose of in respect of only those  

respondents/accused on whom summons have been served. In relation to 

those respondents / accused on whom summons could not be served, the 

hearing of the appeal, in respect of such respondents/accused, will be 

adjourned till his/her lawful appearance is secured. 

•  

         

  

It is very simple to be happy but very difficult to be 

simple. 

- Rabindranath Tagore 
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INHERITANCE IN MUSLIM LAW RELATING TO SHIA LAW 

Abdul Kadeer Mansoori, 
    District Judge, Rajgarh 

INTRODUCTION: 

 Inheritance is the non-testamentary devolution of property of the deceased 

upon the heirs. Muslim inheritance is governed according to the Muslim Personal 

Law (Shariat) Application Act, 1937. Section 2 of the Act states that: 

“notwithstanding any custom or usage to the contrary, in all questions (save 

questions relating to agricultural land) regarding intestate succession, special 

property of females, including personal property inherited or obtained under 

contract or gift or any other provision of Personal Law marriage, dissolution of 

marriage, including talaq, ila, zihar, lian, khula and mubaraat, maintenance, 

dower, guardianship, gifts, trusts and trust properties and wakfs (other than 

charities and charitable institutions and charitable and religious endowments) 

the rule of decision in cases where the parties are Muslims shall be the Muslim 

Personal Law (Shariat)”. 

 The Muslim Personal Law has its sources in the Holy Quran, Hadith, Ijma 

and Qiyas. Jurists text books like Mulla’s Principles of Mohammedan Law,        

A A Fyzee/Taiyabji provides one place codification of Muslim law. This article 

has been prepared with the help of these Text Books. On judicial notice of such 

Text/Reference Books, Section 57 of the Evidence Act provides as under: 

  The Court shall take judicial notice of the following facts: 

(1) All laws in force in the territory of India; 

(2) All public Acts passed or hereafter to be passed by Parliament [of the 

United Kingdom], and all local and personal Acts directed by Parliament 

[of  the United Kingdom] to be judicially noticed;  

(3) .................................................................................... 

  In all these cases, and also on all matters of public history, literature, 

science or art, the Court may resort for its aid to appropriate books or documents 

of reference. The Hon'ble Supreme Court in the case of Shayara Bano v Union of 
India & ors., (2017) 9 SCC 1 and in several other cases, cited Muslim Personal 

Law Text Book with Edition & Page No. 

Schools in Muslim Law: 

 The Islamic law of inheritance is a combination of the pre-Islamic customs 

and the rules introduced by the Prophet. The Quran gives specific shares to 
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certain individuals on humane considerations while the pre-Islamic customary 

law deals with the residue left and distributes among the agnatic (Male line) heir 

and failing them to the cognatic (Female line) heirs. There are two Schools of 

Muslims; (i) Sunnis & (ii) Shias. The laws of inheritance in both the Schools are 

different in their foundational structure as well as detailed implications, though 

both are inspired from the Quranic verses of inheritance. The greater part of 

Mohammedan Law of Inheritance is founded upon the Quran. It did not sweep 

away the existing laws of succession, but made a great number of amendments 

based on few common principles. These amendments have been differently 

interpreted by the Sunnis and Shias. The Sunni to some extent allows the 

principles of the pre-Islamic custom to stand and they add or alter those rules in 

specific  manner mentioned in the Quran and by the Prophet. The Shias deduce 

certain principles which they consider to underlie the amendments mentioned in 

the Quran and fuse these principles with the principles of the pre-existing 

customary law, thus bringing up a completely altered set of rules. 

Presumption of Hanafi Sect of Sunni School and Athna-Asharias Sect of Shia 

School: 

 Since majority of Mohammedans in India are Sunnis, hence, it is 

presumed that the parties to a suit are Sunnis unless it is shown that the parties 

belong to the Shia. Amongst Sunnis, the majority is of Hanafi sect, so the 

presumption can be drawn that the Indian Muslims are Sunni of Hanafi sect 

unless it is pleaded and proved otherwise. Same presumption applies in case of 

Shia about its sub-sect Athna- Asharias. (Akbarally v. Mahommadally, (1932) 34 
Bom.    L.R. 655) 

Shia Law - Classification of Heirs: 

Shia law divides the heirs in two grounds:- 

1. Heirs by consanguinity (Nasab) that is blood relationship:- Heirs by 

consanguinity are divided into three classes and each Class is sub-divided 

into two sections:- 

(i) Class I -   (a) Parents (b) Children and other lineal descendants 

how low so ever. 

(ii) Class II -  (a) Grandparents (true or false) how high so ever; (b) 

Brothers and sisters and their descendants how low so ever. 

(iii) Class III - (a) Paternal and (b) Maternal uncles and aunts of the 

deceased and of his parents and grandparents how high so ever, 

and their descendants how low so ever. 
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2. Heir by special cause (Sabab) - The heirs by special cause may be 

divided into  two kinds: 

(i) Heir by marriage (Zoujiyat), that is husband and wife; 

(ii) Heir by special relationship (Wala) that is by virtue of spiritual 

headship. The heirs by special (legal) relationship are not 

recognized in India. 

Order of Succession: 

  The heirs will inherit the heritable property of a person in the following 

order:- 

(1) The husband or wife is never excluded from the inheritance, but 

inherit  together with the nearest heir by consanguinity. 

(2) Among the heirs by consanguinity, the first group excludes the second and 

the second excludes the third. That is to say in the presence of an heir 

of the first group, the heirs of the second or third group will not be entitled 

to share and  so on. 

(3) As we have noticed each of the group is divided into two sections, 

amongst these two sections of the heirs of each group, the claimants 

succeed  together, i.e. if there are heirs of both the sections, they will 

succeed together. 

(4) In each section there can be various heirs, e.g. in section (ii) of Group I, 

there can be a son and son’s son. The rule in this regard is that the nearer 

in degree in each section will exclude the more remote in that section. 

(5) The decision as per stripes i.e. in each of these three groups of heirs by 

consanguinity, the descendants get per stripes or according to the branch. 

 After determining the people who are entitled to succeed to the property of 

the deceased, the next problem that comes up is allotment of shares, i.e. which 

heir will receive what amount of shares. For the purpose of determining the 

shares, the heirs are divided into two classes, viz. Sharers and Residuaries. There 

is no class of distant kindred under Shia Law. 

Sharers & Residuaries: 

 There are 9 Sharers in Shia Law similar Sunni Law except grand father, 

grand mother and son's daughter. Of these sharers, four inherit sometimes as 

Sharers and sometimes as Residuaries. These are: 
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1) Father 

2) Daughter 

3) Full Sister 

4) Consanguine Sister 

 The heirs who are not Sharers, are Residuaries who are mentioned in 

three classes of heirs by consanguinity (Nasab) and they are not entitled to any 

fixed share in the property. They get the residue (what is left). 

How the distribution of property is affected: 

 If a Muslim at the time of his death, leaves only heir, the whole property 

would go  to that heir except to wife. The rationale behind this exception is that a 

wife is not entitled to the surplus by return, even if there be no other heir. If she is 

the sole heir, she takes ¼ and the surplus passes to the Imam, now the 

Government of India. If  there are two or more heirs, left by the deceased, the 

first step is to give the share to the husband or wife. The second step is to see 

which of the surviving relations are entitled to succeed. The property, after giving 

the share of the husband or wife, is divided among the other claimants, according 

to the rules of distribution applicable to the three classes of heirs by 

consanguinity. 

Rule of Representation: 

 This rule requires interpretation because it has more than one meaning 

which is mentioned below:- 

1) Determination of heirs, which persons are entitled to inherit from the 

deceased (First meaning). 

2) Determination of the quantum of share, what he is entitled to inherit. 

(Second meaning). 

  So far as the determination of heirs is concerned, the Rule of Exclusion 

applies, i.e. the nearer in degree excludes the more remote. For example if ‘A’, a 

Muslim dies leaving behind surviving son ‘C’ and grandson by a pre-deceased 

son ‘B’, the grandson is excluded from inheritance by his uncle ‘C’. The grandson 

does not take in his father’s place though he ‘B’ would have been an heir, had he 

survived his father ‘A’. If in the above example, both sons ‘B’ and ‘C’ are pre- 

deceased and the deceased ‘A’ died leaving three grandsons ‘D’, ‘E’ and ‘F’ by 

‘B’ and two grandsons ‘G’ and ‘H’ by ‘C’, then all the grandsons are heirs. 
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 The principle of representation is to be applied for deciding the quantum 

of share that is for ascertaining the share of each grandson. According to the 

principle of representation, the sons of B will get ½ (1/6 to each grandson) and the 

sons of C will get ½ (1/4 to each grandson). 

 Under the Sunni Law, the rule of representation is not applied in 

calculating the grandson’s share. In the above example, each grandson would take 

the same share, i.e. 1/5, because the division of shares among grandsons  

would be per capita and not per stripes. 

 The Shia Law accepts the principles of representation for the limited 

purpose         of deciding the quantity of the share of each heir as different from the 

purpose of deciding the heirs. According to the rule of representation, the children 

of a deceased son, if they are heirs, take the portion which he (deceased son) if 

living would have taken and in that sense, represent the daughter, if they are heirs, 

they take the portion which would have taken and in that sense, represents the 

son. In the same way, the children of a deceased daughter represent the daughter, 

if they are heirs; they take the portion which the daughter, if living would have 

taken. This principle in the same limited sense is applicable to the children of a 

deceased brother, sister or aunt. Similar is the principle applicable to great 

grandparents who take the portion which the grandparents, if living, would have 

taken. 

Succession among the Heirs of the Same Class: 

 Succession among descendants in each of the three classes of heirs by 

consanguinity is per stripes and not per capita. Example: ‘A’ Shia Muslim dies 

having two grandsons D and E by a predeceased son B and a grandson F by 

another predeceased son C. The succession in this example is per stripes among 

the descendants of two sons, B and C of A. Each son notionally takes ½. B’s 

share ½ will go to his two sons, D and E and they will get 1/4 and C’s share ½ 

passes to his son F. This division in other words, is according to the stocks and 

not according to the claimants. 

The Rule of Succession among Descendants: 

 The rule is that the descendants of a person, who if living, would have 

taken as Sharer, succeed as Sharers. In the same way, the descendants of a person, 

who if living, would have taken as a Residuary, succeed as Residuaries. Example: 

A Shia Muslim dies leaving a full brother’s daughter and uterine brother’s son. 

Uterine brother, had he survived, would have taken as a Sharer, his Quranic share 

1/6. In the same way, the full brother, had he survived would have taken 5/6 as a 
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residuary. Here the uterine brother’s sons, being the descendant of a sharer, will 

succeed as sharer and representing his father takes his father’s share 1/6. The full 

brother’s daughter, being the descendants of a Residuary, will succeed also       as a 

Residuary and representing her father, takes her father’s share 5/6. Under the 

Sunni Law, both a full brother’s daughter and uterine brother’s son are distant 

kindred   of the third class. 

Distribution among heirs of the First Class: 

The heirs of the first class are entitled to succeed to the property of a deceased 

Shia Muslim along with the husband or wife, if any. First the share is allotted to 

the spouse (husband or wife as the case may be) and then to the rest of the heirs.  

Example:- 

1) When no lineal descendant is present:- 

a) Husband will inherit 1/2 as sharer; 

b) Mother will inherit 1/3 as sharer; 

c) Father will inherit 1/6 as residuary.  

2) When lineal descendant is present:- 

a) Father will inherit 1/6 as sharer; 

b) Mother will inherit 1/6 as sharer; 

c) Son will inherit 2/3 as residuary; 

Distribution among heirs of the Second Class: 

 Heirs in the line of paternal side get double share with maternal relations. 

If there is only one grandparent in the paternal line, he or she would get 2/3. 

Similarly, if there is only grandparent in the maternal line, he or she would get 1/3. 

a) Father’s father would get 2/3 as sharer; 

b) Mother’s mother would get 1/3 as sharer. 

Distribution among heirs of the Third Class: 

 First of all the surviving spouse is allotted his share and then the 

residue is  divided among the following order: 

i. Paternal and maternal uncles and aunts of the deceased; 

ii. Their descendants h.l.s., the nearer excluding the remoter; 

iii. Paternal and maternal uncles and aunts of the parents on the descendants; 

and 



JOTI JOURNAL – AUGUST 2023 – PART I 184 

iv. Their descendants, h.l.s; the nearer excluding the remoter; 

v. Paternal and maternal uncles and aunts of the grandparents; 

vi. Their descendants how low so ever; the nearer excluding the remoter; 

vii. Remot uncles and aunts and their descendants in like order. 

 Of the above groups, each in turn must be exhausted before any member 

of the  next group can succeed. 

Difference between Sunni & Shia Law: 

  The Shia law does not recognize the Doctrine of Increase in this manner. 

Under      Shia Law if the total share of sharers exceeds the heritable property 

i.e., exceeds    unity, the share of all the sharers is not proportionally reduced but it 

is always deducted from the sharers of the following two heirs:-  

a)  Daughter 

b)  Full or consanguine sister 

Example: A, a Shia Mohammedan wife dies leaving behind (i) Husband and (ii) 

two full sisters. According to Shia Law ( i) The husband will get 1/2 as sharer 

as there is no  lineal descendant of the deceased. (ii) Full sisters will get 2/3 as 

sharer when there is no lineal descendant, father or full brother. Since there are 

two sisters each will get 2/3 which will turn out to be as 4/6 share of two full 

sisters and thus, husband will receive 3/6 share. Total share (without reduction) = 

7/6 i.e. more than unity. In the above case, in order to make total sharer equal to 

unity, the share of the sisters will be    reduced to 1/2 and the share of the husband 

will not be touched. Thus, each sister will take 1/4 of the share. 

 In case of Radd, under Sunni Law, if there is a residue and there are no 

residuaries, the residue returns to the sharers. But such is not the case in Shia Law 

of Return. Under Shia Law, the total absence of the residuaries as a class is not 

required, only if the residuaries in the class to which the sharers belong is absent, 

it will sufficient for application of the Doctrine of Return. 

Exception:- There are certain exceptions to the Doctrine of Return which are as 

follows:- 

i. Husband - The husband is not entitled to the ‘Return’ as long as there is 

any  other heir of the deceased. If there is no other heir, the husband will 

take the whole estate by Return. 

ii. Wife - Like the husband, the wife too is not entitled to a ‘Return’ of share 

as long as any other heir of the deceased exist. The old view was that if 

there was no other heir, the wife would not take the whole estate; she 

would take only her share 1/4 and the surplus would escheat to the 
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Government. But in Abdul Hamid   Khan v. Peare Mirza, (1935) 10 Luck 
550, the Oudh Court held that the rule now enforced  is that the widow is 

entitled to take by return. 

iii. Mother - The mother is not entitled to share the ‘Return’ if the deceased 

dies    l  eaving behind a father and a daughter and also any of the following; 

a. Two or more full or consanguine brothers 

b. One full consanguine brother and two full consanguine sisters 

c. Four full or consanguine sister,  

the brother and sisters are heirs of the second class. Though they 

are excluded from inheritance, prevent the mother from taking 

by Return and the surplus reverts to the father and the 

daughter in proportion of their respective share. This is the only 

case in which the mother is excluded from the Return. 

iv. Uterine brothers and sisters - Uterine brothers and sisters are not entitled 

to the ‘Return’ if they co-exist with full sisters and sisters divide the return 

in proportion of their sharers. The ‘Return’ in such cases goes to the full 

sister. This rule does not apply to consanguine sisters. 

Conclusion: 

 The Article has explained the basic features of inheritance in Muslim Law 

in context of Shia law of inheritance and also compared Shia and Sunni Laws 

with the corresponding principles of both laws. As highlighted in the article are 

differences between both the laws. For instance, Shia law adopts the principle of 

consanguinity whereas Sunni law prefers agnates to cognates. Illegitimate child is 

not entitled to inherit property under Shia law whereas under Sunni Law 

illegitimate child is entitled to inherit property from mother. There is another 

noteworthy distinction that Shia law does not recognize distant kindred as another 

category of legal heirs as they are identified in Sunni law. Most of those who are 

classed as distant kindred in Sunni law, they are absorbed in the three basic 

classes of Shia. Though there appears some difference between them, but in letter 

and spirit, both have adopted fixed Quranic Shares of Sharers and residue is 

distributed among Residuaries in order of preference in class and nearer in degree.  

 For brevity, the flow chart is annexed herewith to further elaborate the 

concept of inheritance in Shia Law. 
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Note: Readers are requested to go through the Article published in 2017 JOTI JOURNAL 

August issue- Part I “Principles of Inheritance in Muslim Law” for better 

understanding to law related to inheritance in Sunni Law.) 

 

 

•  
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dk;Zikyd eftLVsªV ds vkns'k ds fo:) iqujh{k.k% {ks= ,oa foLrkjdk;Zikyd eftLVsªV ds vkns'k ds fo:) iqujh{k.k% {ks= ,oa foLrkjdk;Zikyd eftLVsªV ds vkns'k ds fo:) iqujh{k.k% {ks= ,oa foLrkjdk;Zikyd eftLVsªV ds vkns'k ds fo:) iqujh{k.k% {ks= ,oa foLrkj 

MkW0 /kesZUnz VkMkMkW0 /kesZUnz VkMkMkW0 /kesZUnz VkMkMkW0 /kesZUnz VkMk 
ftyk U;k;k/kh'k] Hkksiky     

  vkijkf/kd U;k; iz.kkyh esa nkf.Md U;k;ky;ksa dh LFkkiuk izFker% vijk/k 
dkfjr gksus ds mijkar nks"kflf) o n.Mkns'k ,oa f}rh;r% vijk/k ds dkfjr gksus ds iwoZ 
vijk/k dk fujks/k djus ds fy, dh x;h gS] vijk/k fujks/k dh n`f"V ls n.M izfØ;k 
lafgrk 1973 ¼ftls vkxs lafgrk ls lacksf/kr fd;k tk,xk½ ds v/;k; 8] 10 ,oa 11 esa 
fo'ks"k izko/kku fd, x, gSaA lafgrk ds v/;k; 8 ds rgr ifj'kkafr dk;e j[kus vkSj 
lnkpkj ds fy, izfrHkwfr izLrqr djus ds vkns'k nsus ,oa ,sls vkns'kksa ds fu"iknu ,oa 
dkjkxkj esa fu:) djus ds vkns'k dh 'kfDr dk;Zikyd eftLVªsV ,oa fo'ks"k dk;Zikyd 
eftLVªsV dks iznRr dh x;h gSA 

iqfyl dfe'uj iz.kkyh ,oa dk;Zikyd iqfyl dfe'uj iz.kkyh ,oa dk;Zikyd iqfyl dfe'uj iz.kkyh ,oa dk;Zikyd iqfyl dfe'uj iz.kkyh ,oa dk;Zikyd eftLVsªVeftLVsªVeftLVsªVeftLVsªV    %&  %&  %&  %&    

 e/;izns'k jkti= fnukad 09-12-2021 ds }kjk lafgrk dh /kkjk 8 ¼1½ ds rgr 
jkT; 'kklu }kjk vf/klwpuk }kjk vf/klwpuk dz- ,Q&73 o 74 ¼II½@2021@ch&2@2 
fnukad 09 fnlEcj] 2021] Øe'k% bankSj ,oa Hkksiky dks  esVªksiksfyVu {ks= ?kksf"kr fd;k 
x;k rFkk esVªksiksfyVu {ks= esa iqfyl vk;qDr dks] dk;Zikyd eftLVªsV rFkk iqfyl 
mik;qDrksa ,oa iqfyl lgk;d vk;qDrksa dks fo'ks"k dk;Zikyd eftLVªsV dh 'kfDr iznRr 
dh xbZ gSA 

lafgrk dh /kkjk 117 ds vknslafgrk dh /kkjk 117 ds vknslafgrk dh /kkjk 117 ds vknslafgrk dh /kkjk 117 ds vkns'k ,oa mipkj%&'k ,oa mipkj%&'k ,oa mipkj%&'k ,oa mipkj%&    

 lafgrk dh /kkjk 107 ls 110 rd dh ifjfLFkfr;ksa esa dk;Zikyd eftLVªsV dks 
/kkjk 111 ls 116 esa nh xbZ izfØ;k ds vuqlkj tkap esa ;g lkfcr gks tkus ij fd 
;FkkfLFkfr ifj'kkafr dk;e j[kus ds fy, ;k lnkpkj cuk;s j[kus ds fy, ;g vko';d 
gS rks lafgrk dh /kkjk 117 ds rgr izfrHkqvksa lfgr ;k jfgr ca/ki= fu"ikfnr djkus dk 
vkns'k ns ldrk gSA 

  lafgrk dh /kkjk 373 esa ;g izko/kku fd;k x;k gS fd dksbZ O;fDr& ¼i½ 
ftls ifj'kkafr dk;e j[kus ;k lnkpkj ds fy, izfrHkwfr nsus ds fy, /kkjk 117 ds v/khu 
vkns'k fn;k x;k gS] vFkok ¼ii½ tks /kkjk 121 ds v/khu izfrHkw Lohdkj djus ls badkj 
djus ;k mls vLohdkj djus okys fdlh vkns'k ls O;fFkr gS] l= U;k;ky; esa ,sls 
vkns'k ds fo:) vihy dj ldrk gSA 

lafgrk dh /kkjk 117 ds vkns'k dk fu"iknu ,oa izHkko%&lafgrk dh /kkjk 117 ds vkns'k dk fu"iknu ,oa izHkko%&lafgrk dh /kkjk 117 ds vkns'k dk fu"iknu ,oa izHkko%&lafgrk dh /kkjk 117 ds vkns'k dk fu"iknu ,oa izHkko%&    

 lafgrk dh /kkjk 117 ds rgr izfrHkwfr nsus ds vkns'k ds fu"iknu esa ¼I½ tc 
izfrHkwfr ugha nh tkrh gS rks mlds ckjs esa izko/kku lafgrk dh /kkjk 122 ¼1½¼d½] 122 dh 
mi/kkjk ¼2½ ls mi/kkjk ¼8½ rFkk 123 o 124 esa izko/kku fn, x, gSa ,oa ml n'kk esa ¼II½ 
tcfd lafgrk dh /kkjk 117 ds rgr vkns'k ds vuqikyu esa ca/ki= dk fu"iknu dj 
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fn;k tkrk gS vkSj mlds mijkar ca/ki= dh 'krksZa dk mYya?ku fd;k tkrk gS rks 
ifj'kkafr ds ca/ki= dh n'kk esa lafgrk dh /kkjk 122 ¼1½ ¼[k½ ds rgr dkjkokl rFkk 
lnkpkj dk;e j[kus ds laca/k esa fu"ikfnr ca/ki= dh n'kk esa fofo/k vkijkf/kd izdj.k 
iathc) dj lafgrk dh /kkjk 446 ds rgr dk;Zokgh dh tk ldrh gSA bl laca/k esa 
U;k;n`"Vkar ihihihih----lrh'k mQZ lrh'k dqekj fo:) jkT;] fØfeulrh'k mQZ lrh'k dqekj fo:) jkT;] fØfeulrh'k mQZ lrh'k dqekj fo:) jkT;] fØfeulrh'k mQZ lrh'k dqekj fo:) jkT;] fØfeuy fjohtuy fjohtuy fjohtuy fjohtu    uauauaua----    137@2018] 137@2018] 137@2018] 137@2018] 
78@2020 fu.kZ; fnukad 1378@2020 fu.kZ; fnukad 1378@2020 fu.kZ; fnukad 1378@2020 fu.kZ; fnukad 13----03030303----2023 ¼[k.MihB½2023 ¼[k.MihB½2023 ¼[k.MihB½2023 ¼[k.MihB½ voyksduh; gSA 

lafgrk dh /kkjk 122 ¼1½ ¼[k½ ds rgr dkjkokl%lafgrk dh /kkjk 122 ¼1½ ¼[k½ ds rgr dkjkokl%lafgrk dh /kkjk 122 ¼1½ ¼[k½ ds rgr dkjkokl%lafgrk dh /kkjk 122 ¼1½ ¼[k½ ds rgr dkjkokl%    

 lafgrk dh /kkjk 122 ¼1½ ¼[k½ ;g micaf/kr djrh gS fd ^^;fn fdlh O;fDr }kjk 
/kkjk 117 ds v/khu eftLVªsV ds vkns'k ds vuqlj.k esa ifj'kkafr cuk;s j[kus ds fy;s 
¼izfrHkqvksa lfgr ;k jfgr ca/ki=½ fu"ikfnr dj fn;s tkus ds i'pkr~ ca/ki= dk Hkax 
fd;k tkrk gs] rc ml n”kk esa mls ca/ki= dh 'ks"k dkykof/k ds fy, dkjkokl esa Hkst 
fn;k tk,xkA ,sls vkns'k ds fo:) lafgrk dh /kkjk 397 ds rgr iqujh{k.k l= 
U;k;ky; esa izpyu'khy gksxhA 

lafgrk dh /kkjk 122 ¼1½ ¼[k½ ds vkns'k ds fo:) lafgrk dh /kkjk 122 ¼1½ ¼[k½ ds vkns'k ds fo:) lafgrk dh /kkjk 122 ¼1½ ¼[k½ ds vkns'k ds fo:) lafgrk dh /kkjk 122 ¼1½ ¼[k½ ds vkns'k ds fo:) iqujh{k.k %&iqujh{k.k %&iqujh{k.k %&iqujh{k.k %& 

¼v½¼v½¼v½¼v½    tekur%&tekur%&tekur%&tekur%& 

 l= U;k;ky; ds le{k tc dk;Zikyd eftLVªsV ds vkns'k ds fo:) iqujh{k.k 
;kfpdk izLrqr dh tkrh gS rks tekur vkosnu lkFk esa izLrqr fd;k tkrk gSA ,slk 
tekur vkosnu rFkk LFkxu vkosnu varxZr /kkjk 389 lafgrk izpyu'khy gS] D;ksafd 
/kkjk 397 mi/kkjk ¼1½ esa ;g izko/kku fd;k x;k gS fd U;k;ky; ;g funsZ'k ns ldrk gS 
fd iqujh{k.k yafcr jgus rd n.Mkns'k dk fu"iknu fuyafcr fd;k tk;s vkSj ;fn 
vfHk;qDr ifjjks/k esa gS rks mls tekur ij ;k vius ca/ki= ij NksM+ fn;k tk;sA 

¼cccc½  ca/ki= dh izÑca/ki= dh izÑca/ki= dh izÑca/ki= dh izÑfr ,oa izHkko%&fr ,oa izHkko%&fr ,oa izHkko%&fr ,oa izHkko%&   

 lafgrk dh /kkjk 117 ds rgr vkns'k esa /kkjk 107 dh n'kk esa ifj'kkafr dk;e 
j[kus ds fy, ca/ki= ¼f}rh; vuqlwph ds izk:i la[;k 12½ rFkk /kkjk 108] 109 vkSj 110 
dh n'kk esa lnkpkj ds fy, ca/ki= ¼f}rh; vuqlwph ds izk:i la[;k 13½ fu"ikfnr djus 
dk vkns'k fn;k tkrk gS vkSj lafgrk dh /kkjk 117 ds rgr vkns'k ds ikyu esa O;fDr 
ca/ki= dk fu"iknu dj nsrk gS vkSj mlds mYya?ku esa dksbZ dk;Z djrk gS rks 
{ks=kf/kdkj j[kus okys iqfyl Fkkus ds Fkkuk izHkkjh }kjk ,d ifjokn lafgrk dh /kkjk 122 
¼1½ ¼[k½ ds rgr izLrqr fd;k tkrk gS] ftl ij dk;Zikyd eftLVªsV ca/ki= Hkax ds 
laca/k esa izLrqr lk{; ds vk/kkj dks ys[kc) dj ca/ki= dh 'ks"k dkykof/k ds fy, 
dkjkxkj esa fu:) djus dk vkns'k ikfjr djrk gSA ,sls vkns'k lafgrk dh /kkjk 117 ds 
rgr lnkpkj cuk;s j[kus ds fy, fu"ikfnr ca/ki= dh n'kk esa Hkh ikfjr fd, tkrs gSa] 
ftuds fo:) iqujh{k.k izLrqr dh tkrh gSA 

 lafgrk dh /kkjk 122 ¼1½ ¼[k½ ds rgr dk;Zikyd eftLVªsV ifj'kkafr cuk;s j[kus 
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ds fy, ca/ki= fu"ikfnr dj fn, tkus ds i'pkr~ Hkax dh n'kk esa ca/ki= ds 'ks"k 
dkykof/k ds fy, dkjkxkj esa fu:) djus dk vkns'k ns ldrk gSA ,slk vkns'k lnkpkj 
cuk;s j[kus ds fy, fu"ikfnr ca/ki= dh n'kk esa iznku ugha fd;k tk ldrk gSA bl 
laca/k esa ekuuh; e-iz- mPp U;k;ky; }kjk lafgrk dh /kkjk 122 ¼1½ ¼[k½ ds laca/k esa 
U;k;n`"Vkar ehuw mQZ lfpu tSu fo:)  eehuw mQZ lfpu tSu fo:)  eehuw mQZ lfpu tSu fo:)  eehuw mQZ lfpu tSu fo:)  e----iziziziz----    jkT; o vjkT; o vjkT; o vjkT; o vU;]U;]U;]U;]    ,elhvkjlh ua,elhvkjlh ua,elhvkjlh ua,elhvkjlh ua----    5182@16 5182@16 5182@16 5182@16 
fØfØfØfØ----vkjvkjvkjvkj----lhlhlhlh----    uacj 505@2017uacj 505@2017uacj 505@2017uacj 505@2017 vkns'k fnukad 27vkns'k fnukad 27vkns'k fnukad 27vkns'k fnukad 27----09090909----2017201720172017 ds pj.k Øekad 13 esa ;g 
izfrikfnr fd;k gS fd%& 

“13. A bare perusal of section 122 (1) (b) reveals that it refers 

specifically of a bond executed with or without the surety for 

keeping peace in pursuance of the order of the Magistrate under 

section 117.  It does not refer to a bond furnished for maintaing 

good behaviour at all, making it abundantly clear that it would not 

be applicable where a bond has been furnished for maintaining 

good behaviour as required under section 110 of the Cr.P.C." 

 ekuuh; e-iz- mPp U;k;ky; ds mijksDr U;k;n`"Vkar ds vfrfjDr ekuuh; 
enzkl mPp U;k;ky; }kjk U;k;n`"Vkar ihihihih----lrh'k lrh'k lrh'k lrh'k ¼iwoksZDr½] ¼iwoksZDr½] ¼iwoksZDr½] ¼iwoksZDr½] nsoh fonsoh fonsoh fonsoh fo----    ,DthD;wfVo ,DthD;wfVo ,DthD;wfVo ,DthD;wfVo 
eftLVsªV rFkk vU;] lhvkj,yeftLVsªV rFkk vU;] lhvkj,yeftLVsªV rFkk vU;] lhvkj,yeftLVsªV rFkk vU;] lhvkj,y----    vkjvkjvkjvkj----lhlhlhlh----    78@2020 ,oa 78@2020 ,oa 78@2020 ,oa 78@2020 ,oa lhvkj,y ,elhvkj,y ,elhvkj,y ,elhvkj,y ,e----ihihihih----    468@2020 468@2020 468@2020 468@2020 
vkns'k fnukad 25vkns'k fnukad 25vkns'k fnukad 25vkns'k fnukad 25----09090909----2020 2020 2020 2020 ,oa a a a ekuuh; iatkc ,oa gfj;k.kk mPp U;k;ky; }kjk vuwi vuwi vuwi vuwi 
flag mQZ eguk foflag mQZ eguk foflag mQZ eguk foflag mQZ eguk fo---- iatkc jkT;] lhiatkc jkT;] lhiatkc jkT;] lhiatkc jkT;] lh----MCY;wMCY;wMCY;wMCY;w----ihihihih----    7832@15 fu.kZ; fnukad 297832@15 fu.kZ; fnukad 297832@15 fu.kZ; fnukad 297832@15 fu.kZ; fnukad 29----05050505----2015201520152015 esa Hkh 
;g vfHkfu/kkZfjr fd;k gS fd ifj'kkafr dk;e j[kus ds fy, ca/ki= ds mYya?ku dh n'kk 
esa lafgrk dh /kkjk 122 ¼1½ ¼[k½ ds rgr~ dk;Zokgh dh tk ldrh gS] tcfd /kkjk 108 
ls 110 lafgrk ds rgr~ ifjokn izLrqr fd, tkus dh n'kk esa tc 117 ds rgr~ vkns'k 
fn;k tkrk gS rks mYya?ku dh n'kk esa /kkjk 122 ¼1½ ¼[k½ ds izko/kku vkd`"V ugha gksaxsA 

¼l½ ¼l½ ¼l½ ¼l½     dk;Zikyd eftLVsªV }kjk viukbZ tkus okyh izfØ;k %&dk;Zikyd eftLVsªV }kjk viukbZ tkus okyh izfØ;k %&dk;Zikyd eftLVsªV }kjk viukbZ tkus okyh izfØ;k %&dk;Zikyd eftLVsªV }kjk viukbZ tkus okyh izfØ;k %& 

 lafgrk dh /kkjk 117 ds rgr~ ikfjr vkns'k esa dk;Zikyd eftLVªsV }kjk tks 
tkap dh tkrh gS mlds laca/k esa ;g izko/kku fd;k x;k gS fd og leu ekeyksa ds 
fopkj.k dh izfØ;k dk vuqlj.k djsxk fdUrq lafgrk dh /kkjk 122 ¼1½ ¼ch½ ds ekeys esa 
dksbZ izfØ;k fu/kkZfjr ugha dh xbZ gSA bl /kkjk ds rgr~ ifjoknh }kjk eftLVªsV dks 
lek/kkuizn :i esa ;g lkfcr (Proved to the satisfaction of such Magistrate ) djuk 
gksrk gS fd ifj'kkafr dk;e j[kus ds fu"ikfnr ca/ki= dk Hkax dkfjr fd;k x;k gSA 

 U;k;n`"Vkar ihihihih----lrh'k mQZ lrh'k dqekj fo:) jkT;] }kjk iqfyl baLisDVj] ykW lrh'k mQZ lrh'k dqekj fo:) jkT;] }kjk iqfyl baLisDVj] ykW lrh'k mQZ lrh'k dqekj fo:) jkT;] }kjk iqfyl baLisDVj] ykW lrh'k mQZ lrh'k dqekj fo:) jkT;] }kjk iqfyl baLisDVj] ykW 
,.M vkWMZj,.M vkWMZj,.M vkWMZj,.M vkWMZj    ,oa vU;,oa vU;,oa vU;,oa vU; fu.khZr fnukad 13 Qjojh 2019fu.khZr fnukad 13 Qjojh 2019fu.khZr fnukad 13 Qjojh 2019fu.khZr fnukad 13 Qjojh 2019 esa ekuuh; enzkl mPp U;k;ky; 
}kjk fØ-vkj-lh- uacj 137@2018 fujkÑr djrs gq;s lafgrk dh /kkjk 122 ¼1½ ¼[k½ ds 
lanHkZ esa dh tkus okyh dk;Zokgh gsrq fuEufyf[kr fn'kk&funsZ'kksa dk ikyu fd;k tkuk 
visf{kr gksuk vfHkfu/kkZfjr fd;k x;k gS fd%& 
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1. Notice to be sent to the person by the Executive Magistrate to show 

cause as to why action under Section 122 (1) (b) of Cr. P. C. should 

not be taken of breach of the bond executed under Section 117 CrPC 

on a date fixed. 

2. At the enquiry, the  Executive Magistrate should furnish the person 

the material sought to be relied upon including statement of 

witnesses, if any, in the vernacular (if the person is not knowing the 

language other than his mother tongue). 

3. If the person wishes to engage an Advocate to represent him at the 

enquiry, an apportunity to have a counsel of his choice should be 

provided to him. 

4. The  Executive Magistrate shall inform the person about his right to 

have the assistance of a lawyer for defending him in the enquiry. 

5. The enquiry shall be conducted by the  Executive Magistrate on the 

notified date or such other date as may be fixed and the person should 

be allowed to participate in the same. 

6. At the enquiry an opportunity should be given to the person to:        

(i) Cross-examine the official witnesses, if any and (ii) produce 

documents and witnesses, if any, in support of his case. 

7. Such  Executive Magistrate or his successor in office, should then, 

apply his mind on the materials available on record, in the enquiry, 

and pass speaking order. 

8. An order u/s 122 (1) (b) of CrPC should contain the grounds upon 

which the  Executive Magistrate is satisfied that the person has 

breached the bond. 

9. A copy of the order should be furnished to the person along with the 

material produced at the enquiry. 

10. The enquiry, as far as possible shall be completed within 30 days and 

at no circumstance, the enquiry shall be adjourned unnecessarily. The 

Advocates, who appear on behalf of the persons concerned are 

expected to co-operate. 

¼n½ ¼n½ ¼n½ ¼n½     dk;Zikyd eftLVªsV }kjk ikfjr vkns'k dh vis{kk,a %&dk;Zikyd eftLVªsV }kjk ikfjr vkns'k dh vis{kk,a %&dk;Zikyd eftLVªsV }kjk ikfjr vkns'k dh vis{kk,a %&dk;Zikyd eftLVªsV }kjk ikfjr vkns'k dh vis{kk,a %&    

 lafgrk dh /kkjk 122 ¼1½ ¼[k½ ds rgr~ tkap djus okys dk;Zikyd eftLVsªV ls 
ikfjr vkns'k esa dk;Zikyd eftLVsªV dks lk{; ds vk/kkjksa dks ys[kc)    (Recording the 

grounds of such proof) djuk vko';d gSA dk;Zikyd eftLVsªV dks mijksDr izfdz;k 
dk ikyu djrs gq, tkap esa lcwrksa dk vk/kkj ys[kc) djrs gq, ;g fu/kkZfjr djuk gS 
fd D;k lafgrk dh /kkjk 117 ds rgr~ ifj'kkafr dk;e j[kus ds fy, fu"ikfnr ca/ki= 
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dk Hkax fd;k tkuk lek/kkuizn :i esa ;g lkfcr    dj fn;k x;k gS vkSj ;fn ,slk 
lkfcr dj fn;k x;k gS rks dk;Zikyd eftLVªsV ;g vkns'k ns ldrk gS fd ml O;fDr 
dks fxj¶rkj fd;k tk;s vkSj ca/k i= dh vof/k dh lekfIr rd dkjkxkj esa fu:) j[kk 
tk;sA 

 ekuuh; enzkl mPp U;k;ky; }kjk lafgrk /kkjk 122¼1½ ¼[k½ esa ikfjr vkns'k ds 
vis{kkvksa ds laca/k esa U;k;n`"Vkar eqjyh mQZ iUuwpe; fo:) lcfMfotu ,DlhD;wfVo eqjyh mQZ iUuwpe; fo:) lcfMfotu ,DlhD;wfVo eqjyh mQZ iUuwpe; fo:) lcfMfotu ,DlhD;wfVo eqjyh mQZ iUuwpe; fo:) lcfMfotu ,DlhD;wfVo 
eftLeftLeftLeftLVªsVªsVªsVªsV ,oa vU;]V ,oa vU;]V ,oa vU;]V ,oa vU;] Crl. R.C. (MD), No.161/2016, dated 09.6.2016 esa ;s fl)kar 
izfrikfnr fd, gSa fd%& 

"As per the said provision, the Executive Magistrate, before 

ordering a person to be jailed, he shall be satisfied that the person 

has breached the bond conditions, the Executive Magistrate must 

also record the grounds for such proof. That means he must apply 

his mind and pass orders. He cannot pass orders mechanically. But, 

he need not write an elaborate Judgment like us. His Orders must 

show atleast briefly the grounds upon which, he has satisfied that 

the person has breached the bond executed by him." 

 ekuuh; e-iz- mPp U;k;ky; }kjk lafgrk dh /kkjk 122 ¼1½ ¼[k½ ds laca/k esa 
U;k;n`"Vkar    ehuw mQZ lfpu tSu fo:) eehuw mQZ lfpu tSu fo:) eehuw mQZ lfpu tSu fo:) eehuw mQZ lfpu tSu fo:) e----iziziziz----    jkT; o vU;]jkT; o vU;]jkT; o vU;]jkT; o vU;]    ,e,e,e,e----lhlhlhlh----vkjvkjvkjvkj----lhlhlhlh----    uauauaua----    5182@16 5182@16 5182@16 5182@16 
fØfØfØfØ----vkjvkjvkjvkj----lhlhlhlh----    uacj 505@2017uacj 505@2017uacj 505@2017uacj 505@2017]]]]    vkns'k fnukad 27vkns'k fnukad 27vkns'k fnukad 27vkns'k fnukad 27----09090909----2017201720172017 esa ;g izfrikfnr fd;k gS fd%& 

"Therein is subjective satisfaction of the Executive Magistrate that 

a breach of bond has occurred. If an offence is said to have been 

committed, framing of charge or trial or conviction is not a sine 

qua non for recording a subjective satisfaction that a breach of 

terms and conditions of the bond has occurred. If by filing of final 

report in a criminal case against the person furnishing bond, in the 

facts and circumstances of that particular case, satisfies the 

Magistrate that the breach has occurred, he need not wait for either 

framing of charge or trial or conviction of that person in that 

offence." 

 mijksDr U;k;n`"Vkarksa esa lafgrk dh /kkjk 122 ¼1½ ¼[k½ ds rgr~ fdlh O;fDr dks 
dkjkxkj esa Hkstus dk vkns'k dk;Zikyd eftLVªsV ;k fo'ks"k dk;Zikyd eftLVªsV }kjk 
fn;k tkrk gS rks ,sls eftLVªsV dks lcwrksa ds vk/kkjksa dks ys[kc) djrs gq, efLr"d dk 
iz;ksx dj vkns'k ikfjr djuk pkfg,] ;kaf=d rjhds ls vkns'k ikfjr ugha djuk pkfg,A 
eftLVªsV dks larqf"V ds vk/kkjksa dks ys[kc) djuk vko';d gSA bl laca/k esa U;k;n`"Vkar    
LVSuyh fo:) dsjy jkT;LVSuyh fo:) dsjy jkT;LVSuyh fo:) dsjy jkT;LVSuyh fo:) dsjy jkT;]        fØfØfØfØ----,e,e,e,e----lhlhlhlh----    uacj 3113@12 ¼dsjy mPp U;k;ky;½ vkns'k uacj 3113@12 ¼dsjy mPp U;k;ky;½ vkns'k uacj 3113@12 ¼dsjy mPp U;k;ky;½ vkns'k uacj 3113@12 ¼dsjy mPp U;k;ky;½ vkns'k 
fnukad 29fnukad 29fnukad 29fnukad 29----10101010----2012201220122012    ,oa    lsyoe fo:) ,DthD;wfVo eftLVsªVlsyoe fo:) ,DthD;wfVo eftLVsªVlsyoe fo:) ,DthD;wfVo eftLVsªVlsyoe fo:) ,DthD;wfVo eftLVsªV] fØfØfØfØ----vkjvkjvkjvkj----lhlhlhlh----    uacj uacj uacj uacj 
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505@2017 ¼enzkl mPp U;k;ky;½ vkns'k fnukad 05505@2017 ¼enzkl mPp U;k;ky;½ vkns'k fnukad 05505@2017 ¼enzkl mPp U;k;ky;½ vkns'k fnukad 05505@2017 ¼enzkl mPp U;k;ky;½ vkns'k fnukad 05----07070707----2017201720172017 voyksduh; gSA 

izkizkizkizko/kkuksa dh laoS/kkfudrk ,oa izÑo/kkuksa dh laoS/kkfudrk ,oa izÑo/kkuksa dh laoS/kkfudrk ,oa izÑo/kkuksa dh laoS/kkfudrk ,oa izÑfr &fr &fr &fr & 

 U;k;n`"Vkar ihihihih----lrh'k ¼iwoksZDr½lrh'k ¼iwoksZDr½lrh'k ¼iwoksZDr½lrh'k ¼iwoksZDr½ esa ekuuh; enzkl mPp U;k;ky; }kjk ;g fu.kZ; 
ds iSjk 84 ¼e½ esa vfHkfu/kkZfjr fd;k gS& 

“In the light of the law laid down in paragraph 24 of the Three 

Judge Bench decision of the Supreme Court in Gulam Abbas v. 
State of Uttar Pradesh, (1982) 1 SCC 71, an Executive Magistrate 

cannot authorize imprisonment under section 122(1)(b) for 

violated of a bond under section 107 CrPC. A person who has 

violation the bond executed before the Executive Magistrate under 

the said provision will have to be challenged or prosecuted before 

the Judicial Magistrate for inquiry and punishment under section 

122 (1)(b) CrPC." 

   mijksDr U;k;n`"Vkar ihihihih----lrh'k ¼iwoksZDr½lrh'k ¼iwoksZDr½lrh'k ¼iwoksZDr½lrh'k ¼iwoksZDr½ esa vfHkfu/kkZfjr fd;k x;k gS fd lafgrk 
dh /kkjk 122 ¼1½ ¼[k½ dh 'kfDr ds iz;ksx dk vf/kdkj U;kf;d eftLVªsV dks gksxk fdarq 
ekuuh; mPpre U;k;ky; ds }kjk /kkjk 122 ¼1½¼[k½ ds izko/kkuksa dks laoS/kkfud ?kksf"kr 
fd;k gS] bl laca/k esa ekuuh; mPPkre U;k;ky; }kjk U;k;n`"Vkar bLrdkj fo:) mRrj bLrdkj fo:) mRrj bLrdkj fo:) mRrj bLrdkj fo:) mRrj 
izns'k jkT;]izns'k jkT;]izns'k jkT;]izns'k jkT;] 2022 ,l2022 ,l2022 ,l2022 ,l----lhlhlhlh----lhlhlhlh----    vkWuykbZu ,lvkWuykbZu ,lvkWuykbZu ,lvkWuykbZu ,l----lhlhlhlh----    1801180118011801 esa vfHkfu/kkZfjr fd;k gS fd& 

"As noticed, the scope and nature of section 107 CrPC is 

preventive and not punitive. It aims at ensuring that there be no 

breach of peace and that the public tranquillity be not disturbed by 

any wrongful or illegal act. The action being preventive in nature is 

not based on any overt act but is intended to forestall the potential 

danger to serve the interests of public at large. In other words, this 

provision is in aid of orderly society and seeks to avert any conduct 

subversive of the peace and public tranquillity. The provision 

authorises the Magistrate to initiate proceedings against a person if 

upon information, he is satisfied that such person is either likely to 

commit breach of peace or disturb public tranquillity or is likely to 

commit any wrongful act that might probably produce the same 

result. Simply stated, the provisions of Chapter VIII of the Code 

are merely preventive in nature and are not to be used as a vehicle 

for punishment." 

 mijksDr U;k;n`"Vkar ds vfrfjDr lafgrk ds v/;k; 8 dh laoS/kkfudrk] {ks= ,oa 
mn~ns'; ds laca/k esa U;k;n`"Vkar e/kq fye;s o vU; foe/kq fye;s o vU; foe/kq fye;s o vU; foe/kq fye;s o vU; fo----    lc fMohtuy eftLVsªV] eksa?k;j lc fMohtuy eftLVsªV] eksa?k;j lc fMohtuy eftLVsªV] eksa?k;j lc fMohtuy eftLVsªV] eksa?k;j 
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o vU;o vU;o vU;o vU;]    1970197019701970¼3½ ,l¼3½ ,l¼3½ ,l¼3½ ,l----lhlhlhlh----lhlhlhlh----    746746746746] nsonklu fo:) fn lsd.M Dykl ,DthD;wfVo nsonklu fo:) fn lsd.M Dykl ,DthD;wfVo nsonklu fo:) fn lsd.M Dykl ,DthD;wfVo nsonklu fo:) fn lsd.M Dykl ,DthD;wfVo 
eftLVsªV jkeukFkkiqje ,oa vU;] fØfeuy vihy uaeftLVsªV jkeukFkkiqje ,oa vU;] fØfeuy vihy uaeftLVsªV jkeukFkkiqje ,oa vU;] fØfeuy vihy uaeftLVsªV jkeukFkkiqje ,oa vU;] fØfeuy vihy ua----    388@22 388@22 388@22 388@22 fu.kZ; fnukad 09fu.kZ; fnukad 09fu.kZ; fnukad 09fu.kZ; fnukad 09----03030303----2022202220222022 
¼ekuuh; mPpre U;k;ky;½ ,oa U;k;n`"Vkar    es?kk ikVdj fo:) e/;izns'k jkT; ,oa es?kk ikVdj fo:) e/;izns'k jkT; ,oa es?kk ikVdj fo:) e/;izns'k jkT; ,oa es?kk ikVdj fo:) e/;izns'k jkT; ,oa 
vU;vU;vU;vU;]    ¼2007½ 4 ,e,lVh 219] 2007] ,lhlh vkWuykbu ,eih 591¼2007½ 4 ,e,lVh 219] 2007] ,lhlh vkWuykbu ,eih 591¼2007½ 4 ,e,lVh 219] 2007] ,lhlh vkWuykbu ,eih 591¼2007½ 4 ,e,lVh 219] 2007] ,lhlh vkWuykbu ,eih 591 voyksduh; gSA 

 fu"d"kZr% lafgrk dh /kkjk 122 ¼1½ ¼[k½ ds rgr~ dk;Zikyd eftLVªsV ifj'kkafr 
cuk, j[kus ds fu"ikfnr ca/ki= ds Hkax dh n'kk esa ca/ki= dh 'ks"k vof/k dh lekfIr 
rd dkjkxkj esa fu:) j[kus dk vkns'k nsus dh vf/kdkfjrk j[krk gS ,oa tc ,sls 
vkns'k ds fo:) l= U;k;ky; ds le{k iqujh{k.k izLrqr gksrh gS rks l= U;k;ky; dks 
bl ckr dh larqf"V djuk vko';d gS fd izFke% D;k ca/ki= /kkjk 107 lafgrk ds rgr~ 
ifj'kkafr dk;e j[kus ds laca/k esa fu"ikfnr fd;k x;k FkkA f}rh;% D;k dk;Zikyd 
eftLVªsV }kjk mijksDr mYysf[kr U;k;fu.kZ;u }kjk LFkkfir izfdz;k rFkk uSlfxZd U;k; 
ds fl)kar dk ikyu djrs gq, tkap dh xbZ gSA rr̀h;% D;k dk;Zikyd eftLVªsV }kjk 
mijksDr mYysf[kr U;k;fu.kZ;u }kjk LFkkfir fl)karksa ds vuq:i efLr"d dk iz;ksx 
djrs gq, ca/ki= Hkax ds lek/kku ds vk/kkjksa dks ys[kc) djrs gq, dkjkokl esa Hkstus dk 
vkns'k ikfjr fd;k x;k gSA ;fn mijksDr rhuksa iz'uksa esa ls fdlh Hkh iz'u dk tokc 
udkjkRed gS rks iqujh{k.k ;kfpdk Lohdkj gksxh vkSj dk;Zikyd eftLVªsV dk vkns'k 
l= U;k;ky; vikLr dj ldrk gSA 

 
•  

 

 

 
  

Ekkuork dh egkurk ekuo gksus esa ugha gS] cfYd 
ekuoh; gksus esa gSA 

& egkRek xk¡/kh& egkRek xk¡/kh& egkRek xk¡/kh& egkRek xk¡/kh    
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fof/kd leL;k;sa ,o lek/kku fof/kd leL;k;sa ,o lek/kku fof/kd leL;k;sa ,o lek/kku fof/kd leL;k;sa ,o lek/kku     

¼bl LrEHk ds vUrxZr e/;izns'k ds v/khuLFk U;k;ky;ksa ds U;k;k/kh'kksa }kjk vdkneh ds 

laKku esa ykbZ xbZ fof/kd leL;kvksa dk mi;qDr gy izLrqr djus dk Ikz;kl fd;k tkrk gSA bl LrEHk 

ds fy;s U;k;k/kh'kx.k viuh fof/kd leL;k,a vdkneh dks Hkst ldrs gSaA p;fur leL;kvksa ds 

lek/kku vkxkeh vadks esa izdkf'kr fd;s tk,axsA½ 

1111.         D;k fofufnZ"V vuqrks"k vf/kfu;e esa] o"kZ 2018 esD;k fofufnZ"V vuqrks"k vf/kfu;e esa] o"kZ 2018 esD;k fofufnZ"V vuqrks"k vf/kfu;e esa] o"kZ 2018 esD;k fofufnZ"V vuqrks"k vf/kfu;e esa] o"kZ 2018 esa fd;s x;s la'kks/ku ds a fd;s x;s la'kks/ku ds a fd;s x;s la'kks/ku ds a fd;s x;s la'kks/ku ds 
ifj.kkeifj.kkeifj.kkeifj.kkeLo:i lLo:i lLo:i lLo:i la'kks/ku iwoZ yafcr ekeyksa ds laca/k esa lafonk ds fofufnZ"V a'kks/ku iwoZ yafcr ekeyksa ds laca/k esa lafonk ds fofufnZ"V a'kks/ku iwoZ yafcr ekeyksa ds laca/k esa lafonk ds fofufnZ"V a'kks/ku iwoZ yafcr ekeyksa ds laca/k esa lafonk ds fofufnZ"V 
ikyu dh fMØh ikfjr fd;k tkuk vkns'kkRed gS ikyu dh fMØh ikfjr fd;k tkuk vkns'kkRed gS ikyu dh fMØh ikfjr fd;k tkuk vkns'kkRed gS ikyu dh fMØh ikfjr fd;k tkuk vkns'kkRed gS \\\\ 

mRrj&mRrj&mRrj&mRrj&  fofufnZ"V vuqrks"k ¼la'kks/ku½ vf/kfu;e] 2018 ds }kjk /kkjk 10 esa fd;s x;s 
la'kks/ku ds ifj.kkeLo:i lafonk dk fofufnZ"V ikyu vknsf'kr fd;k tkuk 
vkKkid gSA 

  1 vDVwcj] 2018 vFkkZr~ la'kks/ku dh frfFk ls iwoZ U;k;ky; esa yafcr ekeyksa 
ij la'kks/ku vf/kfu;e dk D;k izHkko gksxk bl laca/k esa mPpre U;k;ky; dh 
rhu lnL;h; ihB us dV~Vk lqtkFkk jsM~Mh fo:) dV~Vk lqtkFkk jsM~Mh fo:) dV~Vk lqtkFkk jsM~Mh fo:) dV~Vk lqtkFkk jsM~Mh fo:) esllZ esllZ esllZ esllZ fl)ek'ksV~Vh baÝk fl)ek'ksV~Vh baÝk fl)ek'ksV~Vh baÝk fl)ek'ksV~Vh baÝk 
izkstsDV~l ¼izkbZosV½izkstsDV~l ¼izkbZosV½izkstsDV~l ¼izkbZosV½izkstsDV~l ¼izkbZosV½    fyfeVsM ¼2023½ 1 ,llhlh 355fyfeVsM ¼2023½ 1 ,llhlh 355fyfeVsM ¼2023½ 1 ,llhlh 355fyfeVsM ¼2023½ 1 ,llhlh 355 esa ;s ekxZnf'kZr fd;k gS 
fd lkekU;r% la'kks/ku ds izHkko ls iwoZ ds izko/kku fujflr gksdj muds LFkku 
ij la'kksf/kr izko/kku la'kks/ku&frfFk ls izo`Rr gks tkrs gS] ijarq ;fn ,sls dksbZ 
rkfRod mica/k la'kks/ku ds ek/;e ls lekfo"V fd;s x;s gS tks u;s vf/kdkj] 
mRrjnkf;Ro l`ftr djrs gS vFkok fufgr vf/kdkjksa dks okil ysrs gS rc ,sls 
la'kksf/kr izko/kku Hkwry{kh izHkko j[krs gS] ,slk Lor% ugha ekuk tk ldrk tc 
rd fd ,sls ekeyksa esa fo/kkf;dk vfHkO;Dr :i ls ;g Li"V u dj ns fd 
D;k ,sls la'kksf/kr izko/kku Hkwry{kh izHkko j[krs gS ;k ughaA fofufnZ"V vuqrks"k 
¼la'kks/ku½    vf/kfu;e] 2018 ds ek/;e ls ;g micaf/kr fd;k x;k gS fd ,sls 
la'kksf/kr izko/kku ml frfFk ls izo`Rr gksaxs tSlk dh dsUnzh; ljdkj 'kkldh; 
jkti= esa vf/klwpuk }kjk fu;r djs vFkok fHkUu frfFk;ka tSlk oks vko';d 
le>saA la'kksf/kr izko/kkuksa dks fnukad 01-10-2018 ls izo`Rr fd;k x;k gSA  

  ekuuh; mPpre U;k;ky; dh rhu lnL;h; ihB us dV~Vk lqtkFkk jsM~Mh dV~Vk lqtkFkk jsM~Mh dV~Vk lqtkFkk jsM~Mh dV~Vk lqtkFkk jsM~Mh 
¼iwoksZDr½¼iwoksZDr½¼iwoksZDr½¼iwoksZDr½ esa vf/kfu;e ds Hkwry{kh vFkok Hkfo";y{kh gksus ds laca/k esa iwoZ esa 
ikfjr fof/k;ksa dk fo'ys"k.k dj ;s ekxZnf'kZr fd;k gS fd fofufnZ"V vuqrks"k 
¼la'kks/ku½ vf/kfu;e] 2018 ds izko/kku Hkfo";y{kh gksaxsA  

 vFkkZr~ la'kks/ku vf/kfu;e dk izHkko lafonk ds fofufnZ"V ikyu ds yafcr mu 
ekeyksa ij ugha gksxk ftuesa laO;ogkj 01-10-2018 ls iwoZ dk gSA rc lafonk 
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ds fofufnZ"V ikyu dh vkKfIr ikfjr djuk vkKkid u gksdj U;kf;d foosd 
ls 'kkflr gksxkA  

•     

2222.         tc n.Mkns”ktc n.Mkns”ktc n.Mkns”ktc n.Mkns”k    ds fu"iknu ds laca/k esa vihyds fu"iknu ds laca/k esa vihyds fu"iknu ds laca/k esa vihyds fu"iknu ds laca/k esa vihyh; U;k;ky; }kjk l”h; U;k;ky; }kjk l”h; U;k;ky; }kjk l”h; U;k;ky; }kjk l”krZ LFkxu krZ LFkxu krZ LFkxu krZ LFkxu 
fn;k x;k gS rc 'krZ ds vikyu dh fLFkfr esa D;k izfØ;k viuk;h fn;k x;k gS rc 'krZ ds vikyu dh fLFkfr esa D;k izfØ;k viuk;h fn;k x;k gS rc 'krZ ds vikyu dh fLFkfr esa D;k izfØ;k viuk;h fn;k x;k gS rc 'krZ ds vikyu dh fLFkfr esa D;k izfØ;k viuk;h tk,xhtk,xhtk,xhtk,xh    \\\\    

mRrj&mRrj&mRrj&mRrj&  /kkjk 389 n.M izfØ;k lafgrk] 1973 dh mi/kkjk 1 ds v/khu vihyh; 
U;k;ky; }kjk n.Mkns”k dk LFkxu fd;k tkrk gS rc fopkj.k U;k;ky; 
vihyh; U;k;ky; ls LFkxu ykus dk le; O;rhr gks tkus ds ckn Hkh dHkh 
Hkh ,slk vkns”k izLrqr gksus ij fopkj.k U;k;ky; nks"kfl) dks rRdky tekur 
ij eqDr djsxh A ;fn ,slk LFkxu l”krZ gS vFkkZr~ mlesa tqekZuk jkf”k tek 
djus ij gh LFkxu dk vkns”k fn;k x;k gS rc tqekZuk jkf”k tek gksus ij gh 
fopkj.k U;k;ky; nks"kfl) dks tekur ij NksM+ ldsxh A ijarq tgka ij 
vihyh; U;k;ky; us n.Mkns”k dks LFkfxr djrs gq, 'krZ ds ikyu ds laca/k esa 
le; lhek nh gks] tSlk fd /kkjk 138 ijØkE; fy[kr vf/kfu;e] 1881 ds 
vijk/k esa nks"kfl) gksus ij dh xbZ vihy esa izfrdj dh chl izfr”kr jkf”k 
fuf”pr le;kof/k ds Hkhrj tek djus ij n.Mkns”k dks LFkfxr dj tekur 
ij NksM+ fn;s tkus dk vkns”k fn;k tkrk gS vkSj ;fn nks"kfl) }kjk ek= 
tekur izLrqr dh tkrh gS vkSj ckn esa fuf”pr le; lhek ds vanj izfrdj 
jkf”k dk chl izfr”kr Hkkx tek ugha fd;k tkrk gS rc fopkj.k U;k;ky; 
'krZ ds vikyu dh lwpuk vihyh; U;k;ky; dks nsxk tks bl laca/k esa mfpr 
fu.kZ; ysxk fd 'krZ ds vikyu ds dkj.k n.Mkns”k ds LFkxu ds laca/k esssa D;k 
dk;Zokgh dh tkuh gS A bl lac/k esa ekuuh; loksZPp U;k;ky; ds U;k; 
n`"Vkar llllqjsUnz flag ns”kqjsUnz flag ns”kqjsUnz flag ns”kqjsUnz flag ns”koky oky oky oky fo:)fo:)fo:)fo:)    ohjsUnz xka/kh ¼2020½ 2 ,lohjsUnz xka/kh ¼2020½ 2 ,lohjsUnz xka/kh ¼2020½ 2 ,lohjsUnz xka/kh ¼2020½ 2 ,l----lhlhlhlh----lhlhlhlh----    514514514514 dh 
dafMdk 20 voyksduh; gS A  

•  

3333.      fdlh vuqKfIr] vuqKk i= ;k ikl dh 'krksZa ds mYya?ku esa tCr”kqnk efnjk ds fdlh vuqKfIr] vuqKk i= ;k ikl dh 'krksZa ds mYya?ku esa tCr”kqnk efnjk ds fdlh vuqKfIr] vuqKk i= ;k ikl dh 'krksZa ds mYya?ku esa tCr”kqnk efnjk ds fdlh vuqKfIr] vuqKk i= ;k ikl dh 'krksZa ds mYya?ku esa tCr”kqnk efnjk ds 
laca/k esa eftLVsªV }kjk dc laKku fy;k tk ldrk gSlaca/k esa eftLVsªV }kjk dc laKku fy;k tk ldrk gSlaca/k esa eftLVsªV }kjk dc laKku fy;k tk ldrk gSlaca/k esa eftLVsªV }kjk dc laKku fy;k tk ldrk gS\\\\    

mRrj% lk/kkj.kr% voS/k efnjk dh tCrh ls lacaf/kr izdj.kksa esa eftLVsªV iqfyl vFkok 
vkcdkjh foHkkx }kjk izLrqr vafre izfrosnu ij laKku ysus dh vf/kdkfjrk 
j[krk gSA ¼bl laca/k esa tksfr tuZy ds vDVwCkj 2021 esa izdkf”kr fof/kd 
leL;k voyksduh; gS½A ijarq ;fn efnjk fdlh vuqKfIr] vuqKk i= ;k ikl 
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dh fdlh 'krZ ds mYya?ku esa tCr dh tkrh gS rc ,sls izdj.kksa esa eftLVsªV dh 
laKku ysus dh vf/kdkfjrk /kkjk 61 ds izko/kkuksa ds varxZr gksrh gS ftlds 
vuqlkj dksbZ Hkh U;k;ky; e/;izns”k vkcdkjh vf/kfu;e] 1915 ds v/khu nh xbZ 
fdlh vuqKfIr] vuqKk i= ;k ikl dh fdlh 'krZ ds mYya?ku ds fy;s /kkjk 34] 
/kkjk 37] /kkjk 38 ,oa /kkjk 39 ds v/khu n.Muh; fdlh vijk/k dk laKku 
dysDVj ;k ftyk vkcdkjh vf/kdkjh ls vfuEu in Js.kh ds fdlh ,sls 
vkcdkjh vf/kdkjh ds ftls dysDVj }kjk bl fufeRr izkf/kdr̀ fd;k tk;s] ds 
ifjokn ;k fjiksVZ ij gh laKku ys ldsxk A /kkjk 61 esa /kkjk 34 dk lekos”k 
la”kks/ku }kjk tksM+k x;k gS tks fnukad 22-08-2014 ls izHkko”khy gS A  

bl laca/k esa U;k;n`"Vkar fxjh”k fxjh”k fxjh”k fxjh”k HkV~ukxj fo:)HkV~ukxj fo:)HkV~ukxj fo:)HkV~ukxj fo:)    LVsV vkWQ e/;izns”kLVsV vkWQ e/;izns”kLVsV vkWQ e/;izns”kLVsV vkWQ e/;izns”k] 
,elhvkjlh u,elhvkjlh u,elhvkjlh u,elhvkjlh u---- 4646464639393939@2017 @2017 @2017 @2017 ffffu.kZ; u.kZ; u.kZ; u.kZ; fnukad 28fnukad 28fnukad 28fnukad 28----04040404----2017201720172017        esa ekuuh; mPp 
U;k;ky; }kjk ;g izfrikfnr fd;k x;k gS fd U;k;ky; }kjk ,sls izdj.kksa esa 
iqfyl fjiksVZ ds vk/kkj ij laKku fy;k tkuk mfpr ugha gS] ,sls ekeyksa esa 
dsoy dysDVj ;k ftyk vkcdkjh vf/kdkjh ;k mlls vfuEu in Js.kh ds fdlh 
,sls vkcdkjh vf/kdkjhs ftls dysDVj }kjk bl fufeRr izkf/kd`r fd;k tk;s] dh 
vksj ls izLrqr ifjokn ij gh eftLVsªV }kjk laKku fy;k tk ldrk gS A 

•  

 

 

 

 cqf) dk fodkl ekuo ds vfLrRo dk vafre y{; 
gksuk pkfg,A 

& ch& ch& ch& ch----    vkjvkjvkjvkj----    vEcsMdjvEcsMdjvEcsMdjvEcsMdj    
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PART- II 

NOTES ON IMPORTANT JUDGMENTS 

123.  ACCOMMODATION CONTROL ACT, 1961 (M.P.) – Section 12 

(1)(a),(f) and (g)  
 

 CIVIL PROCEDURE CODE, 1908 – Section 100  
 

 Eviction suit – Bona fide requirement – Non-disclosure of availability of 

alternate accommodation – Effect – Will not adversely affect the case of 

plaintiff as it was not sufficient to satisfy his requirement.  
 

    LFkku fu;a=.k vf/kfu;e] 1961 ¼eLFkku fu;a=.k vf/kfu;e] 1961 ¼eLFkku fu;a=.k vf/kfu;e] 1961 ¼eLFkku fu;a=.k vf/kfu;e] 1961 ¼e----iziziziz----½ ½ ½ ½ &&&&    /kkjk/kkjk/kkjk/kkjk    12¼1½¼d½] 12¼1½¼d½] 12¼1½¼d½] 12¼1½¼d½] ¼p½ ¼p½ ¼p½ ¼p½ ,oa,oa,oa,oa    ¼N½¼N½¼N½¼N½    
    flfoy izfØflfoy izfØflfoy izfØflfoy izfØ;k lafgrk] 1908 & /kkjk 100;k lafgrk] 1908 & /kkjk 100;k lafgrk] 1908 & /kkjk 100;k lafgrk] 1908 & /kkjk 100    
    

    fu"dklu gsrq okn & fu"dklu gsrq okn & fu"dklu gsrq okn & fu"dklu gsrq okn & ln~Hkkfodln~Hkkfodln~Hkkfodln~Hkkfod    vko';drk & oSdfYid vkokl dh vko';drk & oSdfYid vkokl dh vko';drk & oSdfYid vkokl dh vko';drk & oSdfYid vkokl dh 
miyC/krk dk vizdVhdj.k & izHkko & oknh ds ekeys ij izfrdwy izHkko miyC/krk dk vizdVhdj.k & izHkko & oknh ds ekeys ij izfrdwy izHkko miyC/krk dk vizdVhdj.k & izHkko & oknh ds ekeys ij izfrdwy izHkko miyC/krk dk vizdVhdj.k & izHkko & oknh ds ekeys ij izfrdwy izHkko 
ugha iMs+xk D;ksafd ;g mldh vko”ugha iMs+xk D;ksafd ;g mldh vko”ugha iMs+xk D;ksafd ;g mldh vko”ugha iMs+xk D;ksafd ;g mldh vko”;drk ;drk ;drk ;drk dhdhdhdh    larqf"V ds fy, vi;kZIr FkkA larqf"V ds fy, vi;kZIr FkkA larqf"V ds fy, vi;kZIr FkkA larqf"V ds fy, vi;kZIr FkkA  

 Dheeraj Rohra v. Shyam Bihari Pandey   
 Judgment dated 13.01.2023 passed by the High Court of Madhya 

Pradesh  in Second Appeal  No. 848  of 2022, reported in           

2023 (2) MPLJ  104  

Relevant extracts from the judgment: 

 Undisputedly, the plaintiff has more shops in the same building and it is his 

case that after demolishing the shop, he wants to reconstruct a shop for the non-

residential purposes for his sons and nephew. The plaintiff cannot be compelled to 

squeeze himself in a small premises specifically when the said small premises is 

not sufficient for the appellant himself to run his business in a decent manner. 

Thus, even if one shop  had fallen  vacant  during the  pendency of the suit, still 

the  appellant  has failed  to prove that the said  alternative  accommodation         

is suitable for meeting out the requirement  of  the  sons  of  the  plaintiff  for  

non-residential purposes.  

Under these circumstances, this court is of the considered opinion that the 

respondent cannot be non-suited only on the ground of non-disclosure of an 

alternative but unsuitable accommodation, which fell vacant during the pendency 

of the suit. 

 

•  
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124. ARBITRATION AND CONCILIATION ACT, 1996 – Section 9 

 CIVIL PROCEDURE CODE, 1908 – Section 16 (d) 
 

 Commercial Court – Territorial jurisdiction in claim regarding 

rendition of accounts – Suit filed at Bhopal whereas immovable 

property was situated at Indore – Suit for accounts cannot be treated as 

a suit for immovable property – Jurisdictional aspect shall not be 

governed by section 16 (d) of the Code – Account book maintained at 

the registered office at Bhopal – Order dismissing the application for 

want of jurisdiction of Commercial Court, Bhopal was set aside.   
 

    eeeek/;LFkek/;LFkek/;LFkek/;LFke    vkSj lqyg vf/kfu;e] 1996 &vkSj lqyg vf/kfu;e] 1996 &vkSj lqyg vf/kfu;e] 1996 &vkSj lqyg vf/kfu;e] 1996 &    /kkjk 9/kkjk 9/kkjk 9/kkjk 9    
    flfoy flfoy flfoy flfoy izfØizfØizfØizfØ;k;k;k;k    lafgrk] 1908 & /kkjk 16 ¼?k½lafgrk] 1908 & /kkjk 16 ¼?k½lafgrk] 1908 & /kkjk 16 ¼?k½lafgrk] 1908 & /kkjk 16 ¼?k½    
    

    okf.kfT;d U;k;ky; & ys[kk izLrqokf.kfT;d U;k;ky; & ys[kk izLrqokf.kfT;d U;k;ky; & ys[kk izLrqokf.kfT;d U;k;ky; & ys[kk izLrqffffr ds nkos esa r ds nkos esa r ds nkos esa r ds nkos esa izknsf”izknsf”izknsf”izknsf”kdkdkdkd    {ks=kf/kdkj {ks=kf/kdkj {ks=kf/kdkj {ks=kf/kdkj & okn & okn & okn & okn 
Hkksiky esa izLrqr tc fd Hkksiky esa izLrqr tc fd Hkksiky esa izLrqr tc fd Hkksiky esa izLrqr tc fd vpy lavpy lavpy lavpy laifRrifRrifRrifRr    bUnkSj esa fLFkr Fkh bUnkSj esa fLFkr Fkh bUnkSj esa fLFkr Fkh bUnkSj esa fLFkr Fkh &&&&    ys[kk ds okn ys[kk ds okn ys[kk ds okn ys[kk ds okn 
dks dks dks dks vpy laifRrvpy laifRrvpy laifRrvpy laifRr    ds okn ds lerqY; ugha ekuk tk ldrk &ds okn ds lerqY; ugha ekuk tk ldrk &ds okn ds lerqY; ugha ekuk tk ldrk &ds okn ds lerqY; ugha ekuk tk ldrk &    {ks=kf/kdkj dk {ks=kf/kdkj dk {ks=kf/kdkj dk {ks=kf/kdkj dk 
fcUnq lafgrk dh /kkjk 16¼?k½ ls 'kkflr ugha & ys[kk iqfLrdk Hkksiky ds fcUnq lafgrk dh /kkjk 16¼?k½ ls 'kkflr ugha & ys[kk iqfLrdk Hkksiky ds fcUnq lafgrk dh /kkjk 16¼?k½ ls 'kkflr ugha & ys[kk iqfLrdk Hkksiky ds fcUnq lafgrk dh /kkjk 16¼?k½ ls 'kkflr ugha & ys[kk iqfLrdk Hkksiky ds 
iathd`r dk;kZy; esa vuqjf{kr & iathd`r dk;kZy; esa vuqjf{kr & iathd`r dk;kZy; esa vuqjf{kr & iathd`r dk;kZy; esa vuqjf{kr & okf.kfT;d U;k;ky;] Hkksiky }kjk okf.kfT;d U;k;ky;] Hkksiky }kjk okf.kfT;d U;k;ky;] Hkksiky }kjk okf.kfT;d U;k;ky;] Hkksiky }kjk vkosnu vkosnu vkosnu vkosnu 
dks {ks=kf/kdkj ls ckf/kr gksus ds vk/kkj ij fujLr djus okys vkns'k dks dks {ks=kf/kdkj ls ckf/kr gksus ds vk/kkj ij fujLr djus okys vkns'k dks dks {ks=kf/kdkj ls ckf/kr gksus ds vk/kkj ij fujLr djus okys vkns'k dks dks {ks=kf/kdkj ls ckf/kr gksus ds vk/kkj ij fujLr djus okys vkns'k dks 
vikLr fd;k x;kAvikLr fd;k x;kAvikLr fd;k x;kAvikLr fd;k x;kA    

 

 Ratan Lalchandani v. Gopaldas Kukreja  
 Judgment dated 07.02.2023 passed by the High Court of Madhya 

Pradesh in Arbitration Appeal No. 15 of 2023, reported in        

2023 (2) MPLJ 376 (DB) 

Relevant extracts from the judgment: 

 The place of residence of respondent, location of property became the 

reason for the Court below to reach to the conclusion that cause of action has 

arisen at Indore. This aspect requires serious consideration. A careful perusal of 

impugned order shows that Court below has not examined the question of 

territorial jurisdiction by taking into account the fact that claim of appellant is 

relating to rendition of account. Appellant is not aggrieved by dissolution of the 

firm. He is also not claiming any right or interest in immovable property situated 

at Indore. This material aspect has escaped notice of learned Commercial Court 

while deciding the question of territorial jurisdiction. 

Admittedly, the registered office of the dissolved firm is situated at Bhopal. 

Its accounts are maintained at Bhopal. Thus, as per judgment of Privy Council in 

Luckmee Chund and ors. v. Zorawur Mull and ors. 1860 0 Supreme(SC) 18, 

Tilokram Ghosh  and ors v. Smt. Gita Rani Sadhukan and ors., AIR 1989 Cal 
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254 and Jayakrushna Sahu v. Harinarayan Ram, 1988 SCC OnLine Ori 252 the 

part of cause of action in a case relating to rendition of accounts has certainly 

arisen within the territory of Commercial Court, Bhopal. The Court below has 

certainly erred in dismissing the application filed under Section 9 of the 

Arbitration Act for want of jurisdiction. 

•  
125. ARBITRATION AND CONCILIATION ACT, 1996  –  Sections 16,  34  

and  35 
 

 Arbitral award – Issue of jurisdiction raised before executing court for 

the first time – Once the party submits to the jurisdiction of the 

Tribunal, it cannot raise the plea at subsequent stage. [MSP 

Infrastructure Ltd. v. Madhya Pradesh Road Development Corporation 

Ltd., (2015) 13 SCC 713 relied upon]. 
 

    eeeek/;LFkk/;LFkk/;LFkk/;LFke vkSj lqyg vf/kfu;e] 1996 & /kkjk,a 16] 34 ,oa 35e vkSj lqyg vf/kfu;e] 1996 & /kkjk,a 16] 34 ,oa 35e vkSj lqyg vf/kfu;e] 1996 & /kkjk,a 16] 34 ,oa 35e vkSj lqyg vf/kfu;e] 1996 & /kkjk,a 16] 34 ,oa 35    
    

    eeeekkkk/;LFke vf/kfu.kZ; & {ks=kf/kdkj dk /;LFke vf/kfu.kZ; & {ks=kf/kdkj dk /;LFke vf/kfu.kZ; & {ks=kf/kdkj dk /;LFke vf/kfu.kZ; & {ks=kf/kdkj dk iz”iz”iz”iz”uuuu    fu"iknu U;k;ky; ds le{k fu"iknu U;k;ky; ds le{k fu"iknu U;k;ky; ds le{k fu"iknu U;k;ky; ds le{k 
izFke ckj mBk;k x;k & ,d ckj i{kdkj vf/kdj.k ds {ks=kf/kdkj dksizFke ckj mBk;k x;k & ,d ckj i{kdkj vf/kdj.k ds {ks=kf/kdkj dksizFke ckj mBk;k x;k & ,d ckj i{kdkj vf/kdj.k ds {ks=kf/kdkj dksizFke ckj mBk;k x;k & ,d ckj i{kdkj vf/kdj.k ds {ks=kf/kdkj dks    eku eku eku eku 
ysrk gS rks Ik'pkr~orhZ izØysrk gS rks Ik'pkr~orhZ izØysrk gS rks Ik'pkr~orhZ izØysrk gS rks Ik'pkr~orhZ izØe ij og ;g fo"k; mBkus ls fuokfjr jgsxkA e ij og ;g fo"k; mBkus ls fuokfjr jgsxkA e ij og ;g fo"k; mBkus ls fuokfjr jgsxkA e ij og ;g fo"k; mBkus ls fuokfjr jgsxkA 
[,e,e,e,e----,l,l,l,l----ihihihih----    bUbUbUbUQzkVªsDpj fyfeVsM fo:) e/;izns”k jksM MsOgyiesUV dkWiksZjs”kQzkVªsDpj fyfeVsM fo:) e/;izns”k jksM MsOgyiesUV dkWiksZjs”kQzkVªsDpj fyfeVsM fo:) e/;izns”k jksM MsOgyiesUV dkWiksZjs”kQzkVªsDpj fyfeVsM fo:) e/;izns”k jksM MsOgyiesUV dkWiksZjs”ku u u u 
fyfeVsMfyfeVsMfyfeVsMfyfeVsM         (2015 2015 2015 2015 ) 13131313  ,l,l,l,l----lhlhlhlh----lhlhlhlh----    713713713713  ij fo”ij fo”ij fo”ij fo”okl fd;k x;kokl fd;k x;kokl fd;k x;kokl fd;k x;k] 

 State of M.P. v. Rajdeep Buildcon Pvt. Ltd., Ahmadnagar  
 Order dated 17.11.2022 passed by the High Court of 

Madhya Pradesh in Civil Revision No. 352 of 2019, reported 

in 2023 (2) MPLJ 439 

Relevant extracts from the order: 

 On perusal of the record, it is seen that it is not in dispute that the 

respondent/judgment debtor did not raise the issue of jurisdiction before the 

Arbitral Tribunal. Later on, in the proceedings under Section 34 of the Act of 

1966, the objection was not raised and similarly, in Arbitration Appeal also no 

such objection was raised which was permitted to be withdrawn subsequently. It 

would be appropriate to mention that the applicant has suppressed the said fact 

that they never challenged/raised the objection before Arbitral Tribunal. 

  Section 35 of the Act of 1996 gives finality to the arbitration award and 

provides that it shall be binding on the parties and persons claiming the 

reliefs. Section 36 of the Act provides that the award shall be executed in the 

same manner as if it were a decree of the Court. Section 16(2) of the Act provides 
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C.R.No. 352/2019 that the plea regarding lack of jurisdiction of the Arbitral 

Tribunal can be raised on or before the submission of statement of defence. 

In the case in hand, the challenge has been made to the award at the stages 

available to them under the law, but at no point of time the issue of jurisdiction 

was raised. 

  In the case of MSP Infrastructure Ltd. v. Madhya Pradesh Road 

Development Corporation Ltd., (2015) 13 SCC 713, the Apex Court has 

categorically laid down that the question of jurisdiction cannot be raised later on, 

once the party to the award have submitted to the jurisdiction of the Tribunal, 

filed the statement of defence, led evidence, advanced arguments and ultimately 

challenged the award under Section 34 of the Act of 1996. 

•  
126. CIVIL PROCEDURE CODE, 1908 – Section 11 
 

 Res Judicata – Applicability – Issue not arising for consideration in 

previous suit cannot operate as res judicata in subsequent suit – Issue 

involved in previous suit was with respect to plaintiff’s right to 

construct a toilet in passage and in subsequent suit, exclusive possession 

of the said passage – Held, res judicata would not be applicable in the 

present case. 
 

 flfoy çfØ;k lafgrk] 1908 & èkkjk 11flfoy çfØ;k lafgrk] 1908 & èkkjk 11flfoy çfØ;k lafgrk] 1908 & èkkjk 11flfoy çfØ;k lafgrk] 1908 & èkkjk 11    
    

iwoZ U;k;iwoZ U;k;iwoZ U;k;iwoZ U;k;    & ç;ksT;rk && ç;ksT;rk && ç;ksT;rk && ç;ksT;rk & iwoZorhZiwoZorhZiwoZorhZiwoZorhZ    oknoknoknokn    esa fopkj ds fy, mRiUu ugha gksus esa fopkj ds fy, mRiUu ugha gksus esa fopkj ds fy, mRiUu ugha gksus esa fopkj ds fy, mRiUu ugha gksus 
okyk fook|d i'pkr~orhZs okyk fook|d i'pkr~orhZs okyk fook|d i'pkr~orhZs okyk fook|d i'pkr~orhZs oknoknoknokn    esa esa esa esa iwoZ U;k;iwoZ U;k;iwoZ U;k;iwoZ U;k;    ds :i esa izHkko ugha j[ksxk & ds :i esa izHkko ugha j[ksxk & ds :i esa izHkko ugha j[ksxk & ds :i esa izHkko ugha j[ksxk & 
iwoZ ds iwoZ ds iwoZ ds iwoZ ds oknoknoknokn    esa esa esa esa mn~Hkwrmn~Hkwrmn~Hkwrmn~Hkwr    fook|d oknh ds ekxZ esa 'kkSpky; cukus ds vfèkdkj fook|d oknh ds ekxZ esa 'kkSpky; cukus ds vfèkdkj fook|d oknh ds ekxZ esa 'kkSpky; cukus ds vfèkdkj fook|d oknh ds ekxZ esa 'kkSpky; cukus ds vfèkdkj 
ds lacaèk esa Fkk ,oa i'pkr~orhZ ds lacaèk esa Fkk ,oa i'pkr~orhZ ds lacaèk esa Fkk ,oa i'pkr~orhZ ds lacaèk esa Fkk ,oa i'pkr~orhZ oknoknoknokn    esa mä ekxZ ds vuU; esa mä ekxZ ds vuU; esa mä ekxZ ds vuU; esa mä ekxZ ds vuU; vkf/kiR;vkf/kiR;vkf/kiR;vkf/kiR;    ds laca/k ds laca/k ds laca/k ds laca/k 
esa Fkk & vfHkfu/kkZfjr] orZeku ekeys esa esa Fkk & vfHkfu/kkZfjr] orZeku ekeys esa esa Fkk & vfHkfu/kkZfjr] orZeku ekeys esa esa Fkk & vfHkfu/kkZfjr] orZeku ekeys esa iwoZ U;k;iwoZ U;k;iwoZ U;k;iwoZ U;k;    ykxw ugha gksxkAykxw ugha gksxkAykxw ugha gksxkAykxw ugha gksxkA    
Anil Kumar Modi and ors. v. Tarsem Kumar Gupta 
Judgment dated 14.09.2022 passed by the Supreme Court in Civil 

Appeal No. 4736 of 2011, reported in (2023) 2 SCC 201 

Relevant extracts from the judgment: 

In the first round, the only question that fell for consideration before the 

High Court was as to whether the respondent-plaintiff was entitled to construct 

the latrine in the passage. The finding of the trial court was that, though the 

respondent-plaintiff was entitled to possession thereof, he could not construct 

latrine inasmuch as it adversely affected the easement rights of the appellants-

defendants. 
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The issue in the first suit was limited only as to whether the respondent-

plaintiff has a right to construct the latrine in the passage. The issue as to whether 

the respondent-plaintiff was exclusively entitled to possession thereof did not fall 

for consideration in the earlier round, whereas in the third round, the said issue 

directly fell for consideration. 

•  

127.  CIVIL PROCEDURE CODE, 1908 – Section 11 and Order 7 Rule 11 
 

(i)  Res Judicata – Lis between parties decided by the Writ Court on 

merits – Order would operate as res judicata on subsequent 

proceeding – Party precluded from filing civil suit seeking the same 

relief.  

(ii)  Doctrine of merger – Writ Court decided the matter on merits – In 

writ appeal, liberty to file civil suit was allowed – Order passed by 

Writ Court on merits shall survive – Doctrine of merger not 

applicable.  
 

flfoy izfØ;k lafgrk]flfoy izfØ;k lafgrk]flfoy izfØ;k lafgrk]flfoy izfØ;k lafgrk]    1908190819081908    & /kkjk 11 ,oa vkns”k& /kkjk 11 ,oa vkns”k& /kkjk 11 ,oa vkns”k& /kkjk 11 ,oa vkns”k    7 fu;e 117 fu;e 117 fu;e 117 fu;e 11    
 

(i) iwoZ U;k; &iwoZ U;k; &iwoZ U;k; &iwoZ U;k; &    fjV U;k;ky; }kjk i{kdkjksa ds e/; dk fookn fjV U;k;ky; }kjk i{kdkjksa ds e/; dk fookn fjV U;k;ky; }kjk i{kdkjksa ds e/; dk fookn fjV U;k;ky; }kjk i{kdkjksa ds e/; dk fookn xq.k&nks"k xq.k&nks"k xq.k&nks"k xq.k&nks"k 
ij ij ij ij fujkd`r fd;k x;k & vkns'k Ik'pkr~orhZ dk;Zokgh ij iwoZU;k; fujkd`r fd;k x;k & vkns'k Ik'pkr~orhZ dk;Zokgh ij iwoZU;k; fujkd`r fd;k x;k & vkns'k Ik'pkr~orhZ dk;Zokgh ij iwoZU;k; fujkd`r fd;k x;k & vkns'k Ik'pkr~orhZ dk;Zokgh ij iwoZU;k; 
ds :i esa izHkkoh & i{kdkj leku vuqrks"k gsrq flfoy okn nk;j djus ds :i esa izHkkoh & i{kdkj leku vuqrks"k gsrq flfoy okn nk;j djus ds :i esa izHkkoh & i{kdkj leku vuqrks"k gsrq flfoy okn nk;j djus ds :i esa izHkkoh & i{kdkj leku vuqrks"k gsrq flfoy okn nk;j djus 
ls ckf/krAls ckf/krAls ckf/krAls ckf/krA    

(ii)  foy;foy;foy;foy;uuuu    dk fl)kar & fjV U;k;ky; }kjk fo"k; xq.k&nks"k ij fdk fl)kar & fjV U;k;ky; }kjk fo"k; xq.k&nks"k ij fdk fl)kar & fjV U;k;ky; }kjk fo"k; xq.k&nks"k ij fdk fl)kar & fjV U;k;ky; }kjk fo"k; xq.k&nks"k ij fujkd`r ujkd`r ujkd`r ujkd`r 
& fjV vihy esa flfoy okn izLrqr djus dh Lora=rk dks vuqKk nh & fjV vihy esa flfoy okn izLrqr djus dh Lora=rk dks vuqKk nh & fjV vihy esa flfoy okn izLrqr djus dh Lora=rk dks vuqKk nh & fjV vihy esa flfoy okn izLrqr djus dh Lora=rk dks vuqKk nh 
xbZ & fjV U;k;ky; dk xq.k&nks"k ij ikfjr vkns'k thfor jgsxk & xbZ & fjV U;k;ky; dk xq.k&nks"k ij ikfjr vkns'k thfor jgsxk & xbZ & fjV U;k;ky; dk xq.k&nks"k ij ikfjr vkns'k thfor jgsxk & xbZ & fjV U;k;ky; dk xq.k&nks"k ij ikfjr vkns'k thfor jgsxk & 
foy; dk fl)kar ykxw ughaA foy; dk fl)kar ykxw ughaA foy; dk fl)kar ykxw ughaA foy; dk fl)kar ykxw ughaA     

Wonder Cement Ltd., Indore v. Rameshwar Pratap Singh 
(dead) thr. LRs. and ors. 
Order dated 25.01.2023 passed by the High Court of Madhya 

Pradesh (Indore Bench) in Civil Revision No. 596 of 2022, reported 

in 2023 (2) MPLJ 363  

Relevant extracts from the order: 

 This Court is of the considered opinion that a party's right under Order VII 

Rule 11 of the CPC or under any other provision of CPC or any other law to 

which it is amenable, cannot be curtailed in any manner as this court is of the 

view that it is one thing to say that a party is not entitled to any particular relief 
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under any particular law and it is another thing to say that the party shall not claim 

any particular relief under any particular law. In the present case, what has been 

argued before this Court is that the order passed in the review petition that the 

Civil Court shall decide the matter after evidence is led by the parties would mean 

that the application under Order VII Rule 11 of CPC would not be maintainable, 

but this court does not find any force in this submission, as a perusal of the order 

passed by this Court in R.P. No.554/2019 also reveals that this Court has simply 

stated that the Civil Suit will be decided on merits on the basis of the evidence 

adduced by the parties, in accordance with law, and it was observed thus: “The 

present review petition is disposed off with consent of the parties as there is 

already a direction given by this Court that the Civil Suit will be decided in 

accordance with law. No further clarification is required. The Civil Suit will be 

decided on merits on the basis of the evidence adduced by the parties in 

accordance with law.”  

A perusal of the aforesaid order also reveals that this Court has clearly 

stated that no further clarification is required and the matter shall be decided in 

accordance with law, and when a matter is to be decided in accordance with law, 

it means that all the provisions of law would be applicable in the said proceedings, 

and it cannot be said that any particular provision of law would not be applicable 

in the light of the order passed by this Court and in such circumstances, when the 

order passed by the writ court has not been reversed on merits, and the Writ 

Appeal against the same has been withdrawn, and the Review Petition has also 

been disposed of holding that no clarification is required in the writ appellate 

court's order, the doctrine of merger would not be applicable and the order passed 

by the writ court on merits would still survive and mere liberty sought in the writ 

appeal would not have the effect of undoing of the order passed by the writ court 

on merits. 

  This Court is also of the considered opinion that the impugned order 

cannot be sustained in the eyes of law as it curtails the right of the defendant No.4 

to raise a ground under Order VII Rule 11 of the CPC on the basis of the orders 

passed by this Court in writ appeal and review petition, which can never be the 

intention of this court. 

•  
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128. CIVIL PROCEDURE CODE, 1908 – Section 100 
 

(i)  Admission of title – Effect – In absence of a deed of conveyance, 

duly stamped and registered as required by law, no right, title or 

interest in immovable property can be transferred by mere 

admission of the parties. 

(ii)  Rights of possession-holder – Plaintiff can on strength of his 

possession, resist interference from persons who have no better title 

than himself to the suit property.  
 

flfoy izfØ;k lafgrk] 1908 & /kkjk 100flfoy izfØ;k lafgrk] 1908 & /kkjk 100flfoy izfØ;k lafgrk] 1908 & /kkjk 100flfoy izfØ;k lafgrk] 1908 & /kkjk 100    
(i) LoRo dh Lohd`fr & izHkko & fof/k vuqlkj LVkafir ,oa iathd`r] foØ; LoRo dh Lohd`fr & izHkko & fof/k vuqlkj LVkafir ,oa iathd`r] foØ; LoRo dh Lohd`fr & izHkko & fof/k vuqlkj LVkafir ,oa iathd`r] foØ; LoRo dh Lohd`fr & izHkko & fof/k vuqlkj LVkafir ,oa iathd`r] foØ; 

i= ds vHkko esa] dsoy i{kdkjksa dh Lohd`fr dsi= ds vHkko esa] dsoy i{kdkjksa dh Lohd`fr dsi= ds vHkko esa] dsoy i{kdkjksa dh Lohd`fr dsi= ds vHkko esa] dsoy i{kdkjksa dh Lohd`fr ds    vk/kkj ij vpy laifRr vk/kkj ij vpy laifRr vk/kkj ij vpy laifRr vk/kkj ij vpy laifRr 
esa fgr] LoRo ;k vf/kdkj varfjr ugha gks ldrsA esa fgr] LoRo ;k vf/kdkj varfjr ugha gks ldrsA esa fgr] LoRo ;k vf/kdkj varfjr ugha gks ldrsA esa fgr] LoRo ;k vf/kdkj varfjr ugha gks ldrsA     

(ii)    vkf/kiR;/kkjh ds vf/kdkj & vkf/kiR;/kkjh ds vf/kdkj & vkf/kiR;/kkjh ds vf/kdkj & vkf/kiR;/kkjh ds vf/kdkj & oknhoknhoknhoknh    vvvvkkkkf/kiR; ds cf/kiR; ds cf/kiR; ds cf/kiR; ds cy ij ,sls vU; y ij ,sls vU; y ij ,sls vU; y ij ,sls vU; 
O;fDrO;fDrO;fDrO;fDr;ksa }kjk;ksa }kjk;ksa }kjk;ksa }kjk    fookfnr laifRr ij fookfnr laifRr ij fookfnr laifRr ij fookfnr laifRr ij fd;s tk jgs gLr{ksi fd;s tk jgs gLr{ksi fd;s tk jgs gLr{ksi fd;s tk jgs gLr{ksi dks jksd ldrk dks jksd ldrk dks jksd ldrk dks jksd ldrk 
gSgSgSgS    ftuds ikl mlls vPNk LoRo ugh gSftuds ikl mlls vPNk LoRo ugh gSftuds ikl mlls vPNk LoRo ugh gSftuds ikl mlls vPNk LoRo ugh gSA A A A     

Sow. Pushpa Goyal & ors. v. Daya Ram (Dead) Through LRs. 
& ors.  
Judgment dated 02.09.2022 passed by the High Court of Madhya Pradesh 

in Second Appeal No. 385 of 1995, reported in ILR 2023 MP 254 

Relevant extracts from the judgment: 

  As such there is no documentary evidence available on record to prove title 

of the defendant 2-Dayaram but there is only an admission of defendant 1-Seth 

Champalal in favour of the defendant 2-Dayaram. In the case of Ambika Prasad 

Thakur v. Ram Ekbal Rai, AIR 1966 SC 605, Supreme Court has considered 

inter alia the effect of admission by a party in respect of title and it has been held 

that title cannot pass by a mere admission. Hence, on the basis of admissions of 

defendant 1-Seth Champalal, it cannot be presumed that Seth Heeralal-Madholal 

or thereafter the defendant 2-Dayaram became owner of the suit property. 

  In view of the aforesaid discussion there is no cavil of doubt that in view of 

auction sale, the defendant 1-Seth Champalal became owner of the suit house. As 

nothing is there on record to assume ownership of Seth Heeralal-Madholal and 

thereafter of defendant 2-Dayaram, therefore, it is held that neither Seth Heeralal-

Madholal acquired ownership rights on the basis of alleged benami purchase nor 

the defendant 2-Dayaram acquired any right on the basis of sale deed 

dtd.17.3.1962. 
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 At the same time it is pertinent to mention here that the defendant 1-Seth 

Champalal never came in possession of the house and never tried to recover 

possession from the plaintiff or his father Tularam. But in the present case the 

plaintiff has not sought any relief against the defendant 1-Seth Champalal, and the 

present suit was filed only on the basis of cause of action accrued to the plaintiff 

due to filing of suit for eviction by defendant 2-Dayaram, therefore, the plaintiff is 

not entitled for any relief including the relief of acquisition of title by adverse 

possession against the defendant 1-Seth Champalal. Similarly the defendants 2-4 

having not acquired any right in the suit property on the basis of benami purchase 

or on the basis of sale deed dt. 17.3.1962, there is no question of acquiring title by 

plaintiff against the defendants 2-4 on the basis of adverse possession. 

 In view of the aforesaid discussion it is clear that the defendant 1- Seth 

Champalal acquired ownership on the basis of auction sale and the defendants 2-4 

have not acquired any right in the suit house, therefore, they have no right to 

dispossess the plaintiffs from the suit house either forcibly or by way of filing any 

suit. In the case of K. Kallappa Setty v. M.V. Lakshminarayana, AIR 1972 SC 

2299 their Lordships held that “the plaintiff can on the strength of his possession 

resist interference from persons who have no better title than himself to the suit 

property. Once it is accepted, as the trial court and the first appellate Court have 

done that the plaintiff was in possession of the property ever since 1947 then his 

possession has to be protected as against interference by someone who is not 

proved to have a better title than himself to the suit property.” As such in the light 

of law laid down by Supreme Court in the case of K. Kallappa Setty (supra) the 

plaintiff is entitled to decree of permanent against the defendant’s 2-4/respondents. 

•  

129.  CIVIL PROCEDURE CODE, 1908 – Order 14 Rule 5  

 INTERPRETATION OF STATUTES: 
 

(i) Additional issue – Suit for declaration of title on the basis of Will – 

Plea of ouster sought to be raised as an alternative by way of an 

amendment – Parties can plead inconsistent or alternative pleas but 

not to the extent of being mutually destructive to each other – Plea 

of ouster is alternative and not mutually destructive. 

(ii) Meaning of the expressions ‘alternative’ and ‘inconsistent’ 

explained. 
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flfoy izfØ;k lafgrk] flfoy izfØ;k lafgrk] flfoy izfØ;k lafgrk] flfoy izfØ;k lafgrk] 1908190819081908    & vkns”& vkns”& vkns”& vkns”k k k k 14 fu;e 514 fu;e 514 fu;e 514 fu;e 5    
lafof/k;ksa dk fuoZpu%lafof/k;ksa dk fuoZpu%lafof/k;ksa dk fuoZpu%lafof/k;ksa dk fuoZpu%    

    

(i) vfrfjDr okn iz'u & vfrfjDr okn iz'u & vfrfjDr okn iz'u & vfrfjDr okn iz'u & olh;r ds vk/kkj ij olh;r ds vk/kkj ij olh;r ds vk/kkj ij olh;r ds vk/kkj ij LoRo dh ?kks"k.kk gsrq okn LoRo dh ?kks"k.kk gsrq okn LoRo dh ?kks"k.kk gsrq okn LoRo dh ?kks"k.kk gsrq okn 
& & & & la”la”la”la”kks/ku ds }kjk kks/ku ds }kjk kks/ku ds }kjk kks/ku ds }kjk vilkj.k ds vfHkokd~ dks vilkj.k ds vfHkokd~ dks vilkj.k ds vfHkokd~ dks vilkj.k ds vfHkokd~ dks oSdfYid oSdfYid oSdfYid oSdfYid :i ls :i ls :i ls :i ls mBk;k mBk;k mBk;k mBk;k 
x;k & i{kdkj vlaxr vFkok oSdfYid vfHkokd~ bl lhek rd ys x;k & i{kdkj vlaxr vFkok oSdfYid vfHkokd~ bl lhek rd ys x;k & i{kdkj vlaxr vFkok oSdfYid vfHkokd~ bl lhek rd ys x;k & i{kdkj vlaxr vFkok oSdfYid vfHkokd~ bl lhek rd ys 
ldrs gSa fd og ijLij fojks/kkHkklhldrs gSa fd og ijLij fojks/kkHkklhldrs gSa fd og ijLij fojks/kkHkklhldrs gSa fd og ijLij fojks/kkHkklh    u gksa & vilkj.k dk vfHkokd~ u gksa & vilkj.k dk vfHkokd~ u gksa & vilkj.k dk vfHkokd~ u gksa & vilkj.k dk vfHkokd~ 
oSdfYid gS u fd ijLij fojks/kkHkklhA oSdfYid gS u fd ijLij fojks/kkHkklhA oSdfYid gS u fd ijLij fojks/kkHkklhA oSdfYid gS u fd ijLij fojks/kkHkklhA      

(ii) ^oSdfYid^ ,oa ^vlaxr^ 'kCn^oSdfYid^ ,oa ^vlaxr^ 'kCn^oSdfYid^ ,oa ^vlaxr^ 'kCn^oSdfYid^ ,oa ^vlaxr^ 'kCnksaksaksaksa    dk vFkZ dk vFkZ dk vFkZ dk vFkZ le>k;kle>k;kle>k;kle>k;k    x;kAx;kAx;kAx;kA 

Akhilesh Kumar alias Hansu and anr. v. Saradchandra Bhate 
and anr. 

 Order dated 19.12.2022 passed by the High Court of Madhya 

Pradesh in Miscellaneous Petition No. 6181 of 2022, reported in 

2023 (2) MPLJ 401 

Relevant extracts from the order: 

 The expression 'Alternative' means the one or the other of two things. A 

party to litigation may include in his pleadings two or more set of facts and claim 

relief in the alternative. "Inconsistent" on the other hand means mutually 

repugnant, contradictory or irreconcilable establishment of one necessarily 

implies abrogation or abandonment of other. The plaintiff may rely upon several 

different reliefs in the alternative. Similarly, the defendant can also raise several 

defences in the alternative. In instance for a suit for possession is maintainable on 

the basis of title or in the alternative on the basis of lease. 

 In case of Praful Manohar Rele Vs. Krishanabai Narayan Ghosalkar and 

others [(2014) 11 SCC 316], Apex Court held that: 

 “Super added to all these factors is the fact that the appellate Court 

had granted relief to the appellant not in relation to the alternative 

plea raised by him, but on the principal case set up by the plaintiff. If 

plaintiff succeeded on the principal case set up by him whether or 

not the alternative plea was contradictory or inconsistent or even 

destructive of the original plea paled into insignificant."  

 Thus, it is evident that trial Court erred in not allowing framing of an issue 

on the basis of alternative plea of ouster overlooking the fact that parties can plead 

inconsistent or alternative plea, but not to the extent of mutual destructive to each 

other 
•  
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*130.CIVIL PROCEDURE CODE, 1908 – Order 22 Rules 3, 4 & 11 

and Order 43 Rule 1 (r) 
 

  Legal representative – Substitution of legal representatives in 

miscellaneous appeal and not in original suit – Effect – Failure to 

implead the legal representatives in the original suit itself would not be 

fatal to the continued prosecution of the suit – Original suit will not be 

abated. 
 

 flfoy izfØ;k lafgrk] 1908 & vkns'k 22 fu;e 3] 4 flfoy izfØ;k lafgrk] 1908 & vkns'k 22 fu;e 3] 4 flfoy izfØ;k lafgrk] 1908 & vkns'k 22 fu;e 3] 4 flfoy izfØ;k lafgrk] 1908 & vkns'k 22 fu;e 3] 4 vkSjvkSjvkSjvkSj    11111111    ,oa ,oa ,oa ,oa 
vkns'k 43 fu;e 1 ¼n½vkns'k 43 fu;e 1 ¼n½vkns'k 43 fu;e 1 ¼n½vkns'k 43 fu;e 1 ¼n½    

 

  fof/kd izfrfuf/k & fof/kd izfrfuf/k dsoy fofo/k vihy esa tksM+s x;s ,oa 
ewy okn es ugha & izHkko & fof/kd izfrfuf/k;ksa dk ewy okn esa u tksM+s 
tkus esa foQyrk Loeso nkos dh dk;Zokgh tkjh j[kus gsrq ?kkrd ugha & 
eq[; okn mi”kfer ugha gksxkA  

  Maringmei Acham v. M. Maringmei Khuripou  
 Judgment dated 03.11.2022 passed by the Supreme Court in Civil 

Appeal No. 8104 of 2022, reported in (2023) 2 SCC 473 

•  

131. CIVIL PROCEDURE CODE, 1908 – Order 39 Rules 1 and 2 
 

  Temporary injunction – Prima facie case – How to determine? Trial 

court has to consider whether there is likelihood of the suit being 

decreed and implies probabilities of plaintiff obtaining a relief on the 

material placed before the court at this stage. 
    

        flfoy izfØ;k lafgrk] 1908 & vkns”flfoy izfØ;k lafgrk] 1908 & vkns”flfoy izfØ;k lafgrk] 1908 & vkns”flfoy izfØ;k lafgrk] 1908 & vkns”k 39 fu;e 1 ,oa 2k 39 fu;e 1 ,oa 2k 39 fu;e 1 ,oa 2k 39 fu;e 1 ,oa 2    
    

        vLFkk;h fu"ks/kkKk &vLFkk;h fu"ks/kkKk &vLFkk;h fu"ks/kkKk &vLFkk;h fu"ks/kkKk &    izFke n`"V;k ekeyk & fu/kkZj.k dSls djsa izFke n`"V;k ekeyk & fu/kkZj.k dSls djsa izFke n`"V;k ekeyk & fu/kkZj.k dSls djsa izFke n`"V;k ekeyk & fu/kkZj.k dSls djsa \\\\    fopkj.k fopkj.k fopkj.k fopkj.k 
U;k;ky; dks U;k;ky; dks U;k;ky; dks U;k;ky; dks fopkj esa ysuk gksxkfopkj esa ysuk gksxkfopkj esa ysuk gksxkfopkj esa ysuk gksxk    fd D;k ofd D;k ofd D;k ofd D;k okn ds fMØkn ds fMØkn ds fMØkn ds fMØh gksus dh laHkkouk gS h gksus dh laHkkouk gS h gksus dh laHkkouk gS h gksus dh laHkkouk gS 
vkSj bl Lrj ij U;k;ky; ds le{k izLrqr lkexzh ds vk/kkj ij oknh vkSj bl Lrj ij U;k;ky; ds le{k izLrqr lkexzh ds vk/kkj ij oknh vkSj bl Lrj ij U;k;ky; ds le{k izLrqr lkexzh ds vk/kkj ij oknh vkSj bl Lrj ij U;k;ky; ds le{k izLrqr lkexzh ds vk/kkj ij oknh 
dksdksdksdks    ,slk vuqrks"k izkIr djus dh laHkkouk ifjyf{kr gksrh gSA,slk vuqrks"k izkIr djus dh laHkkouk ifjyf{kr gksrh gSA,slk vuqrks"k izkIr djus dh laHkkouk ifjyf{kr gksrh gSA,slk vuqrks"k izkIr djus dh laHkkouk ifjyf{kr gksrh gSA 

  Tarun v. Goma and ors. 
  Order dated 28.09.2022 passed by the High Court of Madhya 

Pradesh in Miscellaneous Petition No. 937 of 2022, reported in 

ILR 2023 MP 135 

Relevant extracts from the order: 

 It is clear that this Court is of the opinion that prima facie, no case is made 

out in favour of the plaintiff and therefore granting temporary injunction in his 
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favour is not proper. The Court below has failed to consider the fact that 

injunction is granted only when prima facie case is made out in favour of plaintiff 

and for determining prima facie case the trial court has to consider the following 

ingredient:- 

(i)  whether there is likelihood of the suit being decreed; 

(ii)  implies probabilities of plaintiff obtaining a relief on the material 

placed before the Court at that stage.   

In view of aforesaid when chances of passing decree in favour of the 

plaintiff is very rare then granting injunction and depriving the true owner from 

getting possession by virtue of sale deed executed in their favour is a material 

irregularity. 

•  

132. CIVIL PROCEDURE CODE, 1908 – Order 41 Rules 25 to 29 
 

(i)  Additional documents taken on record – Appellate Court can take 

additional evidence or direct the trial court to record evidence and 

send it back – Wholesale remand of the matter after setting aside 

judgment and decree wholly unwarranted.  

(ii)  Resettlement of issues – After framing of new issues, matter is to be 

referred to the trial court with direction to take additional evidence 

on newly framed issues and return the evidence to it together with 

findings – Thereafter, to proceed under Rule 26 and determine 

appeal finally – Remand merely because of framing of new issues, 

not justified. 
 

flfoyflfoyflfoyflfoy    izfØ;k lafgrk] 1908 & vkns'k 41 fu;e 25 ls 29izfØ;k lafgrk] 1908 & vkns'k 41 fu;e 25 ls 29izfØ;k lafgrk] 1908 & vkns'k 41 fu;e 25 ls 29izfØ;k lafgrk] 1908 & vkns'k 41 fu;e 25 ls 29    
 

(i)        vfrfjDr nLrkost vfHkys[k ij fy, x;s & vihy U;k;ky; vfrfjDr vfrfjDr nLrkost vfHkys[k ij fy, x;s & vihy U;k;ky; vfrfjDr vfrfjDr nLrkost vfHkys[k ij fy, x;s & vihy U;k;ky; vfrfjDr vfrfjDr nLrkost vfHkys[k ij fy, x;s & vihy U;k;ky; vfrfjDr 
lk{; ys ldrh gS ;k fopkj.k U;k;ky; dks lk{; ylk{; ys ldrh gS ;k fopkj.k U;k;ky; dks lk{; ylk{; ys ldrh gS ;k fopkj.k U;k;ky; dks lk{; ylk{; ys ldrh gS ;k fopkj.k U;k;ky; dks lk{; ysussussussus    vvvvkSj okil kSj okil kSj okil kSj okil 
Hkstus ds fy;s funsZf”kHkstus ds fy;s funsZf”kHkstus ds fy;s funsZf”kHkstus ds fy;s funsZf”kr dj ldrh gS & fu.kZ; rFkk fMØh dks vikLr r dj ldrh gS & fu.kZ; rFkk fMØh dks vikLr r dj ldrh gS & fu.kZ; rFkk fMØh dks vikLr r dj ldrh gS & fu.kZ; rFkk fMØh dks vikLr 
djdjdjdj    laiw.kZ ekeys dklaiw.kZ ekeys dklaiw.kZ ekeys dklaiw.kZ ekeys dk    izfrizs"k.k] iw.kZ :i ls vuqfprAizfrizs"k.k] iw.kZ :i ls vuqfprAizfrizs"k.k] iw.kZ :i ls vuqfprAizfrizs"k.k] iw.kZ :i ls vuqfprA    

(ii)    fook|fook|fook|fook|dksa dh iquLFkkZiuk & u, fook|dksa dh iquLFkkZiuk & u, fook|dksa dh iquLFkkZiuk & u, fook|dksa dh iquLFkkZiuk & u, fook|d fojfpr djus ds ckn ekeyk d fojfpr djus ds ckn ekeyk d fojfpr djus ds ckn ekeyk d fojfpr djus ds ckn ekeyk 
fopkj.k U;k;ky; dks bl funsZ'k ds lkFk Hkstk tkufopkj.k U;k;ky; dks bl funsZ'k ds lkFk Hkstk tkufopkj.k U;k;ky; dks bl funsZ'k ds lkFk Hkstk tkufopkj.k U;k;ky; dks bl funsZ'k ds lkFk Hkstk tkuk pkfg;s Fkk fd u, k pkfg;s Fkk fd u, k pkfg;s Fkk fd u, k pkfg;s Fkk fd u, 
fojfpr fook|fojfpr fook|fojfpr fook|fojfpr fook|dksa ij vfrfjDr lk{; ysdj fu"d"kksZ ds lkFk okil Hksts dksa ij vfrfjDr lk{; ysdj fu"d"kksZ ds lkFk okil Hksts dksa ij vfrfjDr lk{; ysdj fu"d"kksZ ds lkFk okil Hksts dksa ij vfrfjDr lk{; ysdj fu"d"kksZ ds lkFk okil Hksts 
& & & & rRrRrRrRi'pkr~ fu;e 26 ds i'pkr~ fu;e 26 ds i'pkr~ fu;e 26 ds i'pkr~ fu;e 26 ds vuqlkj dk;Zokgh dj vihy dk vafre :i vuqlkj dk;Zokgh dj vihy dk vafre :i vuqlkj dk;Zokgh dj vihy dk vafre :i vuqlkj dk;Zokgh dj vihy dk vafre :i 
ls fujkls fujkls fujkls fujkdj.k djuk pkfg;s & ek= u, fook|dj.k djuk pkfg;s & ek= u, fook|dj.k djuk pkfg;s & ek= u, fook|dj.k djuk pkfg;s & ek= u, fook|dksa dh fojpuk ds vk/kkj dksa dh fojpuk ds vk/kkj dksa dh fojpuk ds vk/kkj dksa dh fojpuk ds vk/kkj 
ij izfrizsf"kr fd;k tkuk U;k;ksfpr ughaA ij izfrizsf"kr fd;k tkuk U;k;ksfpr ughaA ij izfrizsf"kr fd;k tkuk U;k;ksfpr ughaA ij izfrizsf"kr fd;k tkuk U;k;ksfpr ughaA     
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Omprakash v. Ashok & ors.  
Judgment dated 31.10.2022 passed by the High Court of Madhya 

Pradesh (Indore Bench) in Miscellaneous Appeal No. 2152 of 2021, 

reported in ILR 2023 MP 267 

Relevant extracts from the judgment: 

  In the present case Rule 24 would not be applicable since it is not a case of 

mere resettling of the issues and a case where the appellate Court has felt it 

necessary to proceed on some ground other than the ground on which the trial 

Court had proceeded. The appellate Court has not felt that the evidence on record 

is sufficient to enable it to pronounce the judgment. Rather the matter is governed 

by Rule 25 as the appellate Court has recorded a finding that the trial Court has 

omitted to frame and try issues which were essential to the right decision of the 

suit upon merits. It is for that reason the appellate Court has framed fresh issues 

and has deleted issues which it felt had wrongly been framed by the trial Court 

and which did not arise for determination from pleadings of the parties.  

  However, the appellate Court has not complied with the procedure 

prescribed under Rule 25. It ought to have referred the matter to the trial Court 

with a direction for it to take additional evidence on the issues newly framed and 

to try such issues and return the evidence to it together with findings thereon and 

the reasons therefore. It should have thereafter proceeded in terms of Rule 26 and 

determined the appeal finally. The appellate Court merely for the reason for 

reframing of new issues was not justified in setting aside the judgment and decree 

passed by the trial Court and remanding the matter back to it. 

  So far as the procedure adopted by the appellate Court in receiving 

additional evidence is concerned the same would be governed by Rule 28 and 29 

of Order 41 of the CPC which are as under:- 

28. Mode of taking additional evidence. – Wherever additional 

evidence is allowed to be produced, the Appellate Court may either 

take such evidence, or direct the Court from whose decree the 

appeal is preferred, or any other subordinate court, to take such 

evidence and to send it when taken to the Appellate Court.  

29. Points to be defined and recorded. – Where additional 

evidence is directed or allowed to be taken, the Appellate Court 

shall specify the points to which the evidence is to be confined, 

and record on its proceedings the points so specified. 
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  As per Rule 28 the appellate Court could have taken the additional evidence 

on record or directed the Trial Court to take such evidence and to send it when 

taken to it. It could have specified the points to which the additional evidence was 

to be confined. Only for the reason that additional documents had been taken on 

record, it did not necessitate setting aside the judgment and decree passed by the 

trial Court and remanding the matter back to it with liberty to both the parties to 

adduce additional evidence and also to lead oral evidence in that regard. The 

provisions of Rule 28 and 29 have wholly been omitted to be taken into 

consideration by the appellate Court. Merely because additional documents had 

been taken on record, wholesale remand to the trial Court after setting aside its 

judgment and decree was wholly unwarranted. 

•  
133. COURT FEES ACT, 1870 – Section 16 

  CIVIL PROCEDURE CODE, 1908 – Section 89 
 

Refund of court fees – Even if the matter is settled outside the Court by 

the parties without invoking provisions of Section 89 of the Code, they 

are entitled to the refund of full court fees u/s 16 of the Act. 
 

U;kU;kU;kU;k;ky; Qhl vf/kfu;e] 1870 & /kkjk 16;ky; Qhl vf/kfu;e] 1870 & /kkjk 16;ky; Qhl vf/kfu;e] 1870 & /kkjk 16;ky; Qhl vf/kfu;e] 1870 & /kkjk 16    
flfoy izfØ;k lafgrk] 1908 & /kkjk flfoy izfØ;k lafgrk] 1908 & /kkjk flfoy izfØ;k lafgrk] 1908 & /kkjk flfoy izfØ;k lafgrk] 1908 & /kkjk 89898989    

 

U;k;U;k;U;k;U;k;ky; ky; ky; ky; 'kqYd dh okilh & ;fn i{kdkjksa }kjk 'kqYd dh okilh & ;fn i{kdkjksa }kjk 'kqYd dh okilh & ;fn i{kdkjksa }kjk 'kqYd dh okilh & ;fn i{kdkjksa }kjk     lafgrk dh lafgrk dh lafgrk dh lafgrk dh /kkjk 89 ds /kkjk 89 ds /kkjk 89 ds /kkjk 89 ds 
izko/kku dk izko/kku dk izko/kku dk izko/kku dk voyac fy;svoyac fy;svoyac fy;svoyac fy;s    fcuk U;k;ky; ds ckgj ekeyk lfcuk U;k;ky; ds ckgj ekeyk lfcuk U;k;ky; ds ckgj ekeyk lfcuk U;k;ky; ds ckgj ekeyk lqy>k fy;k gS] rks qy>k fy;k gS] rks qy>k fy;k gS] rks qy>k fy;k gS] rks 
Hkh Hkh Hkh Hkh os os os os vf/kfu;e dh /kkjk 16 vf/kfu;e dh /kkjk 16 vf/kfu;e dh /kkjk 16 vf/kfu;e dh /kkjk 16 ds varxZr lEiw.kZ ds varxZr lEiw.kZ ds varxZr lEiw.kZ ds varxZr lEiw.kZ U;k;ky; 'kqYd okil izkIr U;k;ky; 'kqYd okil izkIr U;k;ky; 'kqYd okil izkIr U;k;ky; 'kqYd okil izkIr 
djus ds vf/kdkjh gSdjus ds vf/kdkjh gSdjus ds vf/kdkjh gSdjus ds vf/kdkjh gSaa aaA A A A     

 Dayaram v. Smt. Laxmi Agrawal  
 Order dated 20.09.2022 passed by the High Court of Madhya 

Pradesh in First Appeal No. 222 of 2015, reported in ILR 2023 

MP 263 

Relevant extracts from the order: 

  In Kamalamma v. Honnali Taluk Agricultural Produce Co-operative 

Marketing Society Ltd., AIR 2010 KarR 279 where, again referring to provisions 

of Section 89 of CPC and Section 16 of the Act, it was observed as under:  

"7. Whether the parties to a suit or appeal or any other proceeding 

get their dispute settled amicably through Arbitration or meditation 

or conciliation or in the Lok Adalat, by invoking provisions of 

Section 89, C.P.C, or they get the same settled between themselves 
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without the intervention of any Arbitrator/ Mediator/ Conciliators 

or in Lok Adalat etc., and without invoking the provisions of S. 89, 

Civil Procedure Code, the fact remains that they get their dispute 

settled without the intervention of the court. If they get their 

dispute settled by invoking S. 89, C.P.C, in that event the State 

may have to incur some expenditure but, if they get their dispute 

settled between themselves without the intervention of the Court or 

anyone else, such as arbitrator/mediator etc., the State would not 

be incurring any expenditure. This being so, I am of the considered 

opinion that whether the parties to a litigation get their dispute 

settled by invoking Section 89, C.P.C or they get the same settled 

between themselves without invoking S. 89, Civil Procedure Code, 

the party paying Court Fees in respect thereof should be entitled to 

the refund of full Court Fees as provided under Section 16 of the 

Court Fees Act, 1870. Therefore, the contention of the learned 

Government Pleader that the principles laid down by the Division 

Bench of this Court in the said case cannot be made applicable to 

the facts of the present case does not deserve acceptance.”   

  In the case of Pradeep Sonawat v. Satish Prakash @ Satish Chandra, 

2015(2) Civil Court Cases 52 the Punjab and Haryana High Court held as under :- 

“Going a step further, it is felt that whether the compromise is with 

the persuasion of the Court or amongst the parties by themselves in 

terms of Section 89 CPC or otherwise, invocation of provision of 

Section 16 of the Act should be made in all cases so that 

settlements by way of alternative dispute resolution mechanism are 

encouraged.  

Keeping in view the totality of the facts, merely because the matter 

has not been settled in Lok Adalat, as has been observed by the 

lower Court while dismissing the application of the plaintiff-

petitioner, invocation to Section 16 of the Act should not have 

been refused.” 

  In view of the aforesaid, I am of the considered opinion that even if the 

matter is settled by the parties outside the Court without invoking the provisions 

of section 89 CPC, the appellant while withdrawing his first appeal, is entitled to 

the refund of full court fees as provided under section 16 of the Court Fees Act, 

1870. 

•  
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134. CRIMINAL PROCEDURE CODE, 1973 – Sections 110, 111 and 116 (3)  
 

 Order to execute an interim Bond for maintaining peace and good 

behaviour – When can be ordered? Bare allegations cannot form the 

basis of the order – Allegations have got to be inquired and tested – Can 

be passed only between commencement and completion of inquiry.  
 

    n.M izfØ;k lafgrk] 1973 & /kkjk,a n.M izfØ;k lafgrk] 1973 & /kkjk,a n.M izfØ;k lafgrk] 1973 & /kkjk,a n.M izfØ;k lafgrk] 1973 & /kkjk,a 110110110110, 111111111111 ,oa,oa,oa,oa  116116116116 (3333)   
 

    ““““kkafr vkSj vPNk vkpj.k cuk;s j[kus gsrq kkafr vkSj vPNk vkpj.k cuk;s j[kus gsrq kkafr vkSj vPNk vkpj.k cuk;s j[kus gsrq kkafr vkSj vPNk vkpj.k cuk;s j[kus gsrq varfje ca/ki=varfje ca/ki=varfje ca/ki=varfje ca/ki=    fu’ikfnr djus dk fu’ikfnr djus dk fu’ikfnr djus dk fu’ikfnr djus dk 
vkns”kvkns”kvkns”kvkns”k    & & & & dc ikfjr fd;k tk ldrk gS dc ikfjr fd;k tk ldrk gS dc ikfjr fd;k tk ldrk gS dc ikfjr fd;k tk ldrk gS \\\\    ek= vk{ksi vkns”ek= vk{ksi vkns”ek= vk{ksi vkns”ek= vk{ksi vkns”k dk vk/kkj ughk dk vk/kkj ughk dk vk/kkj ughk dk vk/kkj ughaa aa    
gks ldrk gS gks ldrk gS gks ldrk gS gks ldrk gS & & & & vk{ksiksa dh tkap ,oa ijh{kk dh tkuk pkfg, & vk{ksiksa dh tkap ,oa ijh{kk dh tkuk pkfg, & vk{ksiksa dh tkap ,oa ijh{kk dh tkuk pkfg, & vk{ksiksa dh tkap ,oa ijh{kk dh tkuk pkfg, & dsoy tkap dsoy tkap dsoy tkap dsoy tkap 
izkjEHk gksus ds i'pkrizkjEHk gksus ds i'pkrizkjEHk gksus ds i'pkrizkjEHk gksus ds i'pkr~~~~    rFkk iw.kZ gksus ds e/; ikfjr fd;k tk ldrk gSArFkk iw.kZ gksus ds e/; ikfjr fd;k tk ldrk gSArFkk iw.kZ gksus ds e/; ikfjr fd;k tk ldrk gSArFkk iw.kZ gksus ds e/; ikfjr fd;k tk ldrk gSA    

 Bugdad v. State of M.P. 
  Order dated 14.11.2022 passed by the High Court of Madhya 

Pradesh (Indore Bench) in Miscellaneous Criminal Case No. 

39668 of 2022, reported in ILR 2023 MP 580 

Relevant extracts from the order: 

 From the provisions of Sub-section (3) of Section 116 of Cr. P.C., it is 

apparent that the order to execute an interim bond with or without sureties, for 

keeping the peace or maintaining good behaviour can only be passed after the 

commencement and before the completion of the inquiry under Sub-section (1) of 

Section 116 of CrPC. In the case of Madhu Limaye v. Ved Murti, (1970) 3 SCC 

739, it was clearly observed that the petitioners being brought under the process 

of Chapter VIII of CrPC, an order was read over u/s 112 (111 of the new code) 

and if interim bonds were required from them the Magistrate ought to have 

entered upon the inquiry and satisfied himself, at least prima facie about the truth 

of the information in relation to the alleged facts. It was also observed therein, 

that the inquiry does not commence as soon as the delinquent appears and the 

order u/s 111 of the Code is read over to him. The bare allegations cannot form 

the foundation of the order for a bond and failing furnishing of it detention of the 

person. The allegations have got to be inquired and tested. 

 There is no indication of any inquiry having been made or evidence having 

been taken to ascertain the truth or otherwise of the allegations alleged against 

him. 

•  
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135. CRIMINAL PROCEDURE CODE, 1973 – Section 164 

  EVIDENCE ACT, 1872 – Sections 27 and 30 
 

(i)  Disclosure statement of accused – Scope – Statement recorded on 

DVD and presented before Court which is in the nature of 

confession and completely hit by the principles of Evidence Act – 

Such DVD cannot be exhibited.   

(ii)  Confession – Investigating officer could facilitate recording of 

confession only by producing the accused before Magistrate – 

Deviation from that procedure, not acceptable. 
 

n.M n.M n.M n.M izfØizfØizfØizfØ;k lafgrk] 1973 & /kkjk 164;k lafgrk] 1973 & /kkjk 164;k lafgrk] 1973 & /kkjk 164;k lafgrk] 1973 & /kkjk 164 

lk{; vf/kfu;e] 1872 & /kkjk,a 27 ,oa 30lk{; vf/kfu;e] 1872 & /kkjk,a 27 ,oa 30lk{; vf/kfu;e] 1872 & /kkjk,a 27 ,oa 30lk{; vf/kfu;e] 1872 & /kkjk,a 27 ,oa 30    
 

(i)         vfHk;qDr vfHk;qDr vfHk;qDr vfHk;qDr dk dk dk dk izxVuizxVuizxVuizxVu    dFku & foLrkj & MhOghMh ij fjdkMZ fd;s x;s dFku & foLrkj & MhOghMh ij fjdkMZ fd;s x;s dFku & foLrkj & MhOghMh ij fjdkMZ fd;s x;s dFku & foLrkj & MhOghMh ij fjdkMZ fd;s x;s 
dFku dFku dFku dFku tks tks tks tks laLohd`fr dh izlaLohd`fr dh izlaLohd`fr dh izlaLohd`fr dh izÑÑÑÑfr ds gSa ,oa lk{; vf/kfu;e ds fl)karksa ds fr ds gSa ,oa lk{; vf/kfu;e ds fl)karksa ds fr ds gSa ,oa lk{; vf/kfu;e ds fl)karksa ds fr ds gSa ,oa lk{; vf/kfu;e ds fl)karksa ds 
fo:) gS fo:) gS fo:) gS fo:) gS & ,slh & ,slh & ,slh & ,slh MhOghMh iznf”MhOghMh iznf”MhOghMh iznf”MhOghMh iznf”kZr ugha dh tk ldrhA kZr ugha dh tk ldrhA kZr ugha dh tk ldrhA kZr ugha dh tk ldrhA  

(ii)    laLohd`fr & vuqla/kku vf/kdkjh dsoy laLohd`fr & vuqla/kku vf/kdkjh dsoy laLohd`fr & vuqla/kku vf/kdkjh dsoy laLohd`fr & vuqla/kku vf/kdkjh dsoy vfHk;qDrvfHk;qDrvfHk;qDrvfHk;qDr    dks eftLVªsV ds le{k dks eftLVªsV ds le{k dks eftLVªsV ds le{k dks eftLVªsV ds le{k 
izLrqr dj laLohd`fr dFku djk ldrk gS & izfØ;k ls fopyu izLrqr dj laLohd`fr dFku djk ldrk gS & izfØ;k ls fopyu izLrqr dj laLohd`fr dFku djk ldrk gS & izfØ;k ls fopyu izLrqr dj laLohd`fr dFku djk ldrk gS & izfØ;k ls fopyu 
Lohdkj ;ksX; ughaA Lohdkj ;ksX; ughaA Lohdkj ;ksX; ughaA Lohdkj ;ksX; ughaA     

 Venkatesh @ Chandra & anr. Etc. v. State of Karnataka   
Judgment dated 19.04.2022 passed by the Supreme Court in 

Criminal Appeal No. 1476 of 2018, reported in 2023 (1) Crimes 214 (SC)  

Relevant extracts from the judgment: 

  We must observe that we have repeatedly found a tendency on part of the 

Prosecuting Agency in getting the entire statement recorded rather than only that 

part of the statement which leads to the discovery of facts. In the process, a 

confession of an accused which is otherwise hit by the principles of Evidence 

Act finds its place on record. Such kind of statements may have a direct tendency 

to influence and prejudice the mind of the Court. This practice must immediately 

be stopped. In the present case, the Trial Court not only extracted the entire 

statements but also relied upon them. 

  The other disturbing feature that we have noticed is that voluntary 

statements of the appellants were recorded on a DVD which was played in Court 

and formed the basis of the judgment of the Trial Court as is noticeable from 

paragraph Nos.34 and 35 of its judgment. Such a statement is again in the nature 

of a confession to a Police Officer and is completely hit by the principles 

of Evidence Act. If at all the accused were desirous of making confessions, the 

Investigating Machinery could have facilitated recording of confession by 
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producing them before a Magistrate for appropriate action in terms of Section 

164 of the Code. Any departure from that course is not acceptable and cannot be 

recognized and taken on record as evidence. The Trial Court erred in exhibiting 

those DVD statement Exh.P-25 to 28. As a matter of fact, it went further in 

relying upon them while concluding the matter on the issue of conviction. 

  What has further aggravated the situation is the fact that said statements on 

DVD recorded by the Investigating Agency were played and published in a 

program named “Putta Mutta” by Udaya TV. Allowing said DVD to go into the 

hands of a private TV channel so that it could be played and published in a 

program is nothing but dereliction of duty and direct interference in the 

administration of Justice. All matters relating to the crime and whether a 

particular thing happens to be a conclusive piece of evidence must be dealt with 

by a Court of Law and not through a TV channel. If at all there was a voluntary 

statement, the matter would be dealt with by the Court of Law. The public 

platform is not a place for such debate or proof of what otherwise is the exclusive 

domain and function of Courts of law. Any such debate or discussion touching 

upon matters which are in the domain of Courts would amount to direct 

interference in administration of Criminal Justice. 

•  
136. CRIMINAL PROCEDURE CODE, 1973 – Section 319 
 

 Summoning of additional accused – Test – If available material, more 

or less, carries the same weightage and value as has been testified 

against those accused facing trial, power u/s 319 CrPC can be invoked. 

[Hardeep Singh v. State of Punjab, (2014) 3 SCC 92 and Sukhpal Singh 

Khaira v. State of Punjab, (2023) 1 SCC 289 followed]. 
 

    n.M izfn.M izfn.M izfn.M izfØ;k lafgrk] 1973 & /kkjk 319Ø;k lafgrk] 1973 & /kkjk 319Ø;k lafgrk] 1973 & /kkjk 319Ø;k lafgrk] 1973 & /kkjk 319    
 

    vfrfjDr vfHk;qDrvfrfjDr vfHk;qDrvfrfjDr vfHk;qDrvfrfjDr vfHk;qDr    dks vkgwdks vkgwdks vkgwdks vkgwr djuk & r djuk & r djuk & r djuk & dlkSVhdlkSVhdlkSVhdlkSVh    & ;fn mi& ;fn mi& ;fn mi& ;fn miyC/k ryC/k ryC/k ryC/k rF;] mudh F;] mudh F;] mudh F;] mudh 
xq.koRrk ,oa ewY; djhcxq.koRrk ,oa ewY; djhcxq.koRrk ,oa ewY; djhcxq.koRrk ,oa ewY; djhc-djhc vU; fopkj.k dk lkeuk dj jgs djhc vU; fopkj.k dk lkeuk dj jgs djhc vU; fopkj.k dk lkeuk dj jgs djhc vU; fopkj.k dk lkeuk dj jgs vfHk;qDrksa ds vfHk;qDrksa ds vfHk;qDrksa ds vfHk;qDrksa ds 
leku gh gS & /kkjk 319 naleku gh gS & /kkjk 319 naleku gh gS & /kkjk 319 naleku gh gS & /kkjk 319 na----iziziziz----lalalala----    dh 'kfDr;ksa dk mi;ksx fd;k tk ldrk dh 'kfDr;ksa dk mi;ksx fd;k tk ldrk dh 'kfDr;ksa dk mi;ksx fd;k tk ldrk dh 'kfDr;ksa dk mi;ksx fd;k tk ldrk 
gSA gSA gSA gSA [gjnhi flag fo:) LVsV vkWQ iatkc] gjnhi flag fo:) LVsV vkWQ iatkc] gjnhi flag fo:) LVsV vkWQ iatkc] gjnhi flag fo:) LVsV vkWQ iatkc] (2014) 3 ,l,l,l,l----lhlhlhlh----lhlhlhlh----    92    ,oa lq[kiky ,oa lq[kiky ,oa lq[kiky ,oa lq[kiky 
flag [kSjk fo:) LVsV vkWQ iatkc] flag [kSjk fo:) LVsV vkWQ iatkc] flag [kSjk fo:) LVsV vkWQ iatkc] flag [kSjk fo:) LVsV vkWQ iatkc] (2023) 1    ,l,l,l,l----lhlhlhlh----lhlhlhlh----    289 ij fo”ij fo”ij fo”ij fo”okl fdokl fdokl fdokl fd;k ;k ;k ;k 
x;kx;kx;kx;k    ]     

 Juhru & ors. v. Karim & anr.    
 Judgment dated 21.02.2023 passed by the Supreme Court in Criminal 

Appeal No. 549 of 2023, reported in 2023 (1) Crimes 237 (SC)  
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Relevant extracts from the judgment: 

It is manifested from a conjoint reading of the decisions of Hardeep Singh v. 

State of Punjab, (2014) 3 SCC 92 and Sukhpal Singh Khaira v. State of Punjab, 

(2023) 1 SCC 289 that power of summoning under Section 319 Cr.P.C. is not to 

be exercised routinely and the existence of more than a prima facie case is sine 

quo non to summon an additional accused. We may hasten to add that with a view 

to prevent the frequent misuse of power to summon additional accused 

under Section 319 Cr.P.C., and in conformity with the binding judicial dictums 

referred to above, the procedural safeguard can be that ordinarily the summoning 

of a person at the very threshold of the trial may be discouraged and the trial court 

must evaluate the evidence against the persons sought to be summoned and then 

adjudge whether such material is, more or less, carry the same weightage and 

value as has been testified against those who are already facing trial. In the 

absence of any credible evidence, the power under Section 319 Cr.P.C. ought not 

to be invoked. 

•  

137. CRIMINAL PROCEDURE CODE, 1973 – Sections 408 and 439 (2) 
 

(i)  Transfer of case – Only because of an unfavourable order passed 

by the court, case cannot be transferred to the other court.  

(ii)  Cancellation of bail – Jurisdiction – When liberty has been misused 

by accused, application for cancellation of bail would lie before the 

same court – However, when bail has been granted erroneously 

without considering material on record, application would lie to the 

superior court.    
 

n.M izfØ;k lafgrk] 1973 & /kkjk,a 408 ,oa 439n.M izfØ;k lafgrk] 1973 & /kkjk,a 408 ,oa 439n.M izfØ;k lafgrk] 1973 & /kkjk,a 408 ,oa 439n.M izfØ;k lafgrk] 1973 & /kkjk,a 408 ,oa 439    ¼¼¼¼2222½½½½    
    

(i)  izdj.k dk varj.k & dsoy blfy;s fd U;k;ky; }kjk izfrdwy vkns'k izdj.k dk varj.k & dsoy blfy;s fd U;k;ky; }kjk izfrdwy vkns'k izdj.k dk varj.k & dsoy blfy;s fd U;k;ky; }kjk izfrdwy vkns'k izdj.k dk varj.k & dsoy blfy;s fd U;k;ky; }kjk izfrdwy vkns'k 
ikfjr fd;kikfjr fd;kikfjr fd;kikfjr fd;k    x;kx;kx;kx;k    gS &gS &gS &gS &    izdj.k vU; U;k;ky; esa varfjr ugh fd;k tk izdj.k vU; U;k;ky; esa varfjr ugh fd;k tk izdj.k vU; U;k;ky; esa varfjr ugh fd;k tk izdj.k vU; U;k;ky; esa varfjr ugh fd;k tk 
ldrkA ldrkA ldrkA ldrkA     

(ii)    tekur jnn~ djuk & {ks=kf/kdkj & tc vfHk;qDr }kjk tekur jnn~ djuk & {ks=kf/kdkj & tc vfHk;qDr }kjk tekur jnn~ djuk & {ks=kf/kdkj & tc vfHk;qDr }kjk tekur jnn~ djuk & {ks=kf/kdkj & tc vfHk;qDr }kjk Lora=rkLora=rkLora=rkLora=rk    dk dk dk dk 
nq:i;ksx fd;k x;k rc tekur jnn~ djus gsrq dk;Zokgh mlh U;k;ky; nq:i;ksx fd;k x;k rc tekur jnn~ djus gsrq dk;Zokgh mlh U;k;ky; nq:i;ksx fd;k x;k rc tekur jnn~ djus gsrq dk;Zokgh mlh U;k;ky; nq:i;ksx fd;k x;k rc tekur jnn~ djus gsrq dk;Zokgh mlh U;k;ky; 
esa gksxh & ijarq tc tekur vfHkys[esa gksxh & ijarq tc tekur vfHkys[esa gksxh & ijarq tc tekur vfHkys[esa gksxh & ijarq tc tekur vfHkys[k ij miyC/k rF;ksa ij fopkj fd;sk ij miyC/k rF;ksa ij fopkj fd;sk ij miyC/k rF;ksa ij fopkj fd;sk ij miyC/k rF;ksa ij fopkj fd;s    
fcuk =qfViw.kZ :i fcuk =qfViw.kZ :i fcuk =qfViw.kZ :i fcuk =qfViw.kZ :i ls nh xbZ rc vkosnu ofj"B U;k;ky; ls nh xbZ rc vkosnu ofj"B U;k;ky; ls nh xbZ rc vkosnu ofj"B U;k;ky; ls nh xbZ rc vkosnu ofj"B U;k;ky; ds le{k ds le{k ds le{k ds le{k 
izLrqr gksxkizLrqr gksxkizLrqr gksxkizLrqr gksxkA A A A     

Jagdish Singh Kaurav v. State of M.P. & ors. 
Order dated 19.09.2022 passed by the High Court of Madhya 

Pradesh (Gwalior Bench) in Criminal Revision No. 3364 of 2022, 

reported in ILR 2023 MP 326 
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Relevant extracts from the order: 

  Where cancellation of bail is sought on the ground that the liberty has been 

misused by the co-accused, then the application would lie before the same Court 

and if the cancellation is sought on the ground that the bail has been granted 

erroneously without considering the material available on record, then the 

application would lie before the superior Court and in absence of any application 

before the High Court it is very difficult for this Court to adjudicate as to whether 

the bail to some of the co-accused persons was granted by the Trial Court 

erroneously or it was in accordance with law. Furthermore, merely because an 

unfavourable order has been passed, it cannot be a ground to transfer the case. 

  Since the applicant has not challenged the order of bail granted to the co-

accused persons, therefore, his apprehension cannot be said to be real and passing 

of an unfavourable order cannot be a ground to transfer the case. 

•  

138. CRIMINAL PROCEDURE CODE, 1973 – Sections 451 and 457 

 GOVANSH VADH PRATISHEDH ADHINIYAM, 2004 (M.P.) – 

Sections 4, 6, 9 and 11 (5) 
 

 Interim custody of vehicle – Confiscation by Collector – Even after 

passing an order of confiscation by Collector, there is no bar of 

jurisdiction of Criminal Court to grant interim custody u/s 451 of the 

Code – Vehicle directed to be released on interim custody with 

conditions.  
 

n.M izfØ;k lafgrk] 1973 & /kkjk,a 451 ,oa 457n.M izfØ;k lafgrk] 1973 & /kkjk,a 451 ,oa 457n.M izfØ;k lafgrk] 1973 & /kkjk,a 451 ,oa 457n.M izfØ;k lafgrk] 1973 & /kkjk,a 451 ,oa 457    
xkSoa'k o/k izfr"ks/k vf/kfu;e] 200xkSoa'k o/k izfr"ks/k vf/kfu;e] 200xkSoa'k o/k izfr"ks/k vf/kfu;e] 200xkSoa'k o/k izfr"ks/k vf/kfu;e] 2004 ¼e4 ¼e4 ¼e4 ¼e----iziziziz----½ & /kkjk,a 4] ½ & /kkjk,a 4] ½ & /kkjk,a 4] ½ & /kkjk,a 4] 6666] 9 ,oa 11] 9 ,oa 11] 9 ,oa 11] 9 ,oa 11    ¼¼¼¼5555½½½½        

    

okgu okgu okgu okgu dh varfdh varfdh varfdh varfje lqiqnZxh & dysDVj }kjk vf/kgj.kje lqiqnZxh & dysDVj }kjk vf/kgj.kje lqiqnZxh & dysDVj }kjk vf/kgj.kje lqiqnZxh & dysDVj }kjk vf/kgj.k    & dysDVj }kjk & dysDVj }kjk & dysDVj }kjk & dysDVj }kjk 
vf/kgj.k vf/kgj.k vf/kgj.k vf/kgj.k fd;s tkus ds vkns'k ds i'pkr~ Hkh fd;s tkus ds vkns'k ds i'pkr~ Hkh fd;s tkus ds vkns'k ds i'pkr~ Hkh fd;s tkus ds vkns'k ds i'pkr~ Hkh lafgrk dh lafgrk dh lafgrk dh lafgrk dh /kkjk 451 ds varxZr /kkjk 451 ds varxZr /kkjk 451 ds varxZr /kkjk 451 ds varxZr 
varfje lqiqnZxh ij NksM+s tkus esavarfje lqiqnZxh ij NksM+s tkus esavarfje lqiqnZxh ij NksM+s tkus esavarfje lqiqnZxh ij NksM+s tkus esa    nakfM+d U;k;nakfM+d U;k;nakfM+d U;k;nakfM+d U;k;ky;ky;ky;ky;    dkdkdkdk    {ks=kf/kdkj o{ks=kf/kdkj o{ks=kf/kdkj o{ks=kf/kdkj oftZrftZrftZrftZr    ugha ugha ugha ugha 
& okgu 'krksZa ds lkFk varfje lqiqnZxh ij iznku fd& okgu 'krksZa ds lkFk varfje lqiqnZxh ij iznku fd& okgu 'krksZa ds lkFk varfje lqiqnZxh ij iznku fd& okgu 'krksZa ds lkFk varfje lqiqnZxh ij iznku fd;s tkus ds funsZ'k fn;s ;s tkus ds funsZ'k fn;s ;s tkus ds funsZ'k fn;s ;s tkus ds funsZ'k fn;s 
x;sA x;sA x;sA x;sA     

 Milind v. State of M.P.  
 Order dated 02.09.2022 passed by the High Court of Madhya 

Pradesh in Miscellaneous Criminal Case No. 41986 of 2020, 
reported in ILR 2023 MP 407 

Relevant extracts from the order: 

  Learned counsel for the applicant has contended that in this case although 

confiscation order has already been passed by the Collector under Rule 5 of the 

2012 Rule but same is not sustainable because vehicle cannot be confiscated by 
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the Collector so long as criminal case is pending. Thus, learned Collector was not 

justified in passing the order of confiscation before the conclusion of the trial. For 

this purpose reliance has been placed on the judgment of Sheikh Kalim v. State of 

MP, 2015 (II) MPWN 157 and Moin v. State of MP, 2016 (III) MPWN 119. 

Undisputedly the Collector has passed the order of confiscation on 23.04.2020 i.e. 

before the conclusion of the trial by the Criminal Court. The criminal case is still 

pending for the adjudication. As per the provision of Section 11(5) of the 

Adhiniyam, the Collector can confiscate the vehicle only when a competent Court 

has found proved any violation of the Sections 4, 5, 6, 6-A and 6-B of the Act 

2004. Where trial is pending and charges have yet to be proved by prosecution. 

The Collector should have refrained from passing any order of confiscation of 

vehicle during pendency of the criminal case. 

  Thus, in the light of pronouncement by Apex Court in the case of Abdul 

Vaha v. State of Madhya Pradesh, 2022 SCC Online SC 262 and discussion 

made herein above, it would not be out of place to mention here that in the 

provisions of the Act even after passing an order of confiscation by Collector 

statutory bar to entertain the application for interim custody by the criminal Court 

has not been specified in the rules. In such circumstances, Collectors are required 

to refrain from passing any confiscation order before the conclusion of trial by the 

Criminal Court because as per the provision of the Act, Collector can confiscate 

the vehicle only when a competent Court has found proved the violation of 

Sections 4, 5, 6, 6-A and 6-B of the Act 2004. As in the case on hand, trial is still 

pending and guilt of the accused have not been proved so far. Therefore, in such 

circumstances, vehicle may be released on interim custody. 

  This Court, in the case of Sheikh Kalim (supra) and Moin (supra) had 

directed to release the vehicle, which were seized under Section 11(5) of the Act, 

2004. In case of Abdul Vaha (supra), Hon'ble Supreme Court has made it clear 

that the the objective of 2004 Act is punitive and deterrent in nature. Section 11 of 

the 2004 Act and Rule 5 of M.P Govansh Vadh Pratishedh Rules, 2012 allows for 

seizure and confiscation of vehicle, in case of violation of Sections 4, 5, 6, 6-A 

and 6-B of the Act. As in case on hand, the trial is still pending and applicant and 

others have not been held guilty for commission of offences under Sections 4,5, 6, 

6-A and 6-B of the Act. Hence, passing of confiscation order is not proper. 

Therefore, I am of the view that even after passing of the confiscation order by the 

Collector vehicle in question can be released on Supurdagi as there is no statutory 

bar to release the same.  

•  
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*139.EVIDENCE ACT, 1872 – Section 74 
 

Public document – Documents filed in Court and are part of record – 

As per Section 74 (1)(iii) there is a distinction between record of the 

Court and record of the acts of the Court – Merely because documents 

are filed in Court, they cannot be treated as public documents.  
 

lk{; vf/kfu;e] 1872 & /kkjk 74lk{; vf/kfu;e] 1872 & /kkjk 74lk{; vf/kfu;e] 1872 & /kkjk 74lk{; vf/kfu;e] 1872 & /kkjk 74    
 

yksd nLrkost & nLrkost U;k;ky; esa izLrqr ,oa vfHkys[k dk Hkkx & /kkjk yksd nLrkost & nLrkost U;k;ky; esa izLrqr ,oa vfHkys[k dk Hkkx & /kkjk yksd nLrkost & nLrkost U;k;ky; esa izLrqr ,oa vfHkys[k dk Hkkx & /kkjk yksd nLrkost & nLrkost U;k;ky; esa izLrqr ,oa vfHkys[k dk Hkkx & /kkjk 
74 ¼1½74 ¼1½74 ¼1½74 ¼1½    ¼¼¼¼iii½½½½    ds vuqlkj U;k;ky; ds vfHkys[k ,oa U;k;ky; }kjk fd;s x;s ds vuqlkj U;k;ky; ds vfHkys[k ,oa U;k;ky; }kjk fd;s x;s ds vuqlkj U;k;ky; ds vfHkys[k ,oa U;k;ky; }kjk fd;s x;s ds vuqlkj U;k;ky; ds vfHkys[k ,oa U;k;ky; }kjk fd;s x;s 
dk;Z ds vfHkys[k esa varj gS &dk;Z ds vfHkys[k esa varj gS &dk;Z ds vfHkys[k esa varj gS &dk;Z ds vfHkys[k esa varj gS &    dksbZ nLrkost dsoy bl vk/kkj ij fd og dksbZ nLrkost dsoy bl vk/kkj ij fd og dksbZ nLrkost dsoy bl vk/kkj ij fd og dksbZ nLrkost dsoy bl vk/kkj ij fd og 
U;k;ky; esa izLrqr fd;k x;k] mls yksd nLrkost ugha ekuk tk ldrkA U;k;ky; esa izLrqr fd;k x;k] mls yksd nLrkost ugha ekuk tk ldrkA U;k;ky; esa izLrqr fd;k x;k] mls yksd nLrkost ugha ekuk tk ldrkA U;k;ky; esa izLrqr fd;k x;k] mls yksd nLrkost ugha ekuk tk ldrkA     

 Praveen Malpani v. M/s Vijay Electricals & ors.  
 Order dated 02.11.2022 passed by the High Court of Madhya 

Pradesh in Miscellaneous Petition No. 4185 of 2021, reported in 

ILR 2023 MP 247 

•  

140. HINDU SUCCESSION ACT, 1956 – Section 8 (a) 

   EVIDENCE ACT, 1872  – Section 115  

   TRANSFER OF PROPERTY ACT, 1882 – Section 6 (a)  
 

(i)  Suit for Partition – Claim for share in property of grandfather who 

died intestate – Self-acquired property of grandfather – Pre-

deceased father of the claimant did not have any right by birth – 

Father relinquished his right for some consideration – Claimants 

not entitled for share in grandfather’s property. 

(ii)  Doctrine of estoppel – Applicability of – Applies without distinction 

on the basis of religion – When pre-deceased father relinquished his 

share in lieu of valuable consideration, claimants being the heirs of 

the deceased, are bound to the same extent. 
 

fgUnwfgUnwfgUnwfgUnw    mRrjkf/kdkj vf/kfu;e] 1956 & /kkjk 8 ¼mRrjkf/kdkj vf/kfu;e] 1956 & /kkjk 8 ¼mRrjkf/kdkj vf/kfu;e] 1956 & /kkjk 8 ¼mRrjkf/kdkj vf/kfu;e] 1956 & /kkjk 8 ¼dddd½½½½    
lk{; vf/kfu;e] 1872 & /kkjk 115lk{; vf/kfu;e] 1872 & /kkjk 115lk{; vf/kfu;e] 1872 & /kkjk 115lk{; vf/kfu;e] 1872 & /kkjk 115    
laifRr varj.k vf/kfu;e] 1882 & /kkjk 6 ¼laifRr varj.k vf/kfu;e] 1882 & /kkjk 6 ¼laifRr varj.k vf/kfu;e] 1882 & /kkjk 6 ¼laifRr varj.k vf/kfu;e] 1882 & /kkjk 6 ¼dddd½½½½    
 

(i) foHkktu ds fy, okn & nknk dh fuoZlh;rfoHkktu ds fy, okn & nknk dh fuoZlh;rfoHkktu ds fy, okn & nknk dh fuoZlh;rfoHkktu ds fy, okn & nknk dh fuoZlh;r    e`R;q ds ckn laifRr esa e`R;q ds ckn laifRr esa e`R;q ds ckn laifRr esa e`R;q ds ckn laifRr esa 
fgLlsnkfgLlsnkfgLlsnkfgLlsnkjh ds fy, nkok & nknk dh Lojh ds fy, nkok & nknk dh Lojh ds fy, nkok & nknk dh Lojh ds fy, nkok & nknk dh LovftZr laifRr & nkosnkj ds vftZr laifRr & nkosnkj ds vftZr laifRr & nkosnkj ds vftZr laifRr & nkosnkj ds 
iwoZiwoZiwoZiwoZ-e`Rk firk ds ikl tUe ls vf/kdkj ugha & firk us dqN e`Rk firk ds ikl tUe ls vf/kdkj ugha & firk us dqN e`Rk firk ds ikl tUe ls vf/kdkj ugha & firk us dqN e`Rk firk ds ikl tUe ls vf/kdkj ugha & firk us dqN 
izfrQy ds fy, vius vf/kdkjksa dk vf/kR;kx fd;k & nkosnkj izfrQy ds fy, vius vf/kdkjksa dk vf/kR;kx fd;k & nkosnkj izfrQy ds fy, vius vf/kdkjksa dk vf/kR;kx fd;k & nkosnkj izfrQy ds fy, vius vf/kdkjksa dk vf/kR;kx fd;k & nkosnkj 
nknk dh laifRr esa fgLls dk gdnkj ugha Anknk dh laifRr esa fgLls dk gdnkj ugha Anknk dh laifRr esa fgLls dk gdnkj ugha Anknk dh laifRr esa fgLls dk gdnkj ugha A 
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(ii) foca/k dk flfoca/k dk flfoca/k dk flfoca/k dk fl)kar & iz;ksT;rk & /keZ ds vk/kkj ij fcuk fdlh Hksn )kar & iz;ksT;rk & /keZ ds vk/kkj ij fcuk fdlh Hksn )kar & iz;ksT;rk & /keZ ds vk/kkj ij fcuk fdlh Hksn )kar & iz;ksT;rk & /keZ ds vk/kkj ij fcuk fdlh Hksn 
ds yds yds yds ykxw gksrk gS & tc iwoZ e`r firk uskxw gksrk gS & tc iwoZ e`r firk uskxw gksrk gS & tc iwoZ e`r firk uskxw gksrk gS & tc iwoZ e`r firk us    ewY;oku izfrQy ds ewY;oku izfrQy ds ewY;oku izfrQy ds ewY;oku izfrQy ds ,ot,ot,ot,ot    
esa viuk fgLlk NksM+ fn;k & nkosnkj e`rd ds mRrjkf/kdkjh gksus esa viuk fgLlk NksM+ fn;k & nkosnkj e`rd ds mRrjkf/kdkjh gksus esa viuk fgLlk NksM+ fn;k & nkosnkj e`rd ds mRrjkf/kdkjh gksus esa viuk fgLlk NksM+ fn;k & nkosnkj e`rd ds mRrjkf/kdkjh gksus 
ds ukrs mlh lhek rd ck/; gkasxsA ds ukrs mlh lhek rd ck/; gkasxsA ds ukrs mlh lhek rd ck/; gkasxsA ds ukrs mlh lhek rd ck/; gkasxsA  

 Elumalai @ Venkatesan and anr. v. M. Kamala and ors. 
and etc.  

 Judgment dated 25.01.2023 passed by the Supreme Court in 

Civil Appeal No. 521 of 2023, reported in 2023 (2) MPLJ 1 (SC) 

Relevant extracts from the judgment: 

 As far as the argument of the appellants that the appellants would have an 

independent right, when succession open to the estate of Shri Sengalani Chettair, 

when he died in 1988, in view of the fact that the appellants are the children of the 

predeceased son, viz., Shri Chandran, who died on 09.12.1978, we are of the view 

that there is no merit in the said contention. It is true that under Section 8(a) of the 

Hindu Succession Act, 1956, property of a male Hindu, dying intestate, will 

devolve, firstly, upon the heirs, being the relatives specified in Class I of the 

Schedule. The son of a predeceased son, it is true, is a Class I heir. Therefore, it 

could be argued that since Shri Sengalani Chettair died intestate, a right was 

created in the property in favour of the appellants, being the children of the 

predeceased son. What estoppel brings about, however, is preventing a party from 

setting up the right, which, but for the estoppel, he would have in the property. In 

this regard, we may notice the following discussion under the caption ‘Death or 

disability of the representor’ in the work Estoppel by Representation by Spencer 

Bower and Turner: 

“Death or disability of the representor 

In case of the death, or the total or partial disability (whether by 

reason of insolvency, infancy, lunacy, coverture, or otherwise), of 

the representor at the time of the proceedings in which the question 

of estoppel is raised, the liability to the estoppel, speaking 

generally, devolves upon, or is transmitted to, the same persons, in 

accordance with the same rules, and subject to the same conditions, 

as the liability of such a representor to proceedings for the 

avoidance of a contract procured by the representation. 

Where the representor has died between the date of the 

representation and the date of the raising of the estoppel, the 

executor or administrator, or (in case of title to, and estates in, land) 

the heir or devise, of the deceased representor is bound by the 
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representation to the same extent as the representor would have 

been, and succeeds to all the burdens of estoppel in respect thereof 

to which, at the date of his decease, such representor was subject…” 

 It will be noticed that the father of the appellants, by his conduct, being 

estopped, as found by us, is the fountainhead or the source of the title declared in 

Section 8 (a) of the Hindu Succession Act. It is, in other words, only based on the 

relationship between Shri Chandran and the appellants, that the right under 

Section 8 (a) of the Hindus Succession Act, purports to vest the right in the 

appellants. We would think, therefore, that appellants would also not be in a 

position to claim immunity from the operation of the Principle of Estoppel on the 

basis of Section 8(a) of the Hindu Succession Act. If the principle in Gulam 

Abbas v. Hajikayyab Ali & ors., AIR 1973 SC 554 applies, then, despite the fact 

that what was purported to be released by Shri Chandran, was a mere spec 

successions or expectation his conduct in transferring/releasing his rights for 

valuable consideration, would give rise to an estoppel. The effect of the estoppel 

cannot be warded off by persons claiming through the person whose conduct has 

generated the estoppel. We also find no merit at all in the attempt at drawing a 

distinction based on religion. The principle of estoppel applies without such 

distinction. 

•  

141. INDIAN PENAL CODE, 1860 – Sections 107 and 306 

 PROTECTION OF DEBTORS ACT, 1937 (M.P.) – Sections 3 and 4 

  CRIMINAL PROCEDURE CODE, 1973 – Sections 227 and 228 
 

 Framing of charge – Abetment to suicide – Deceased was having legal 

remedy against harassment for repayment of loan, but instead of 

choosing legal remedy, ended his life thereby implicating the accused – 

No case is made out – Order regarding framing of charge quashed.  
 

    Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 107 ,oa 306Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 107 ,oa 306Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 107 ,oa 306Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 107 ,oa 306    
    _f.k;k_f.k;k_f.k;k_f.k;ksasa sasa    dk laj{k.k vf/kfu;e] 1937 ¼edk laj{k.k vf/kfu;e] 1937 ¼edk laj{k.k vf/kfu;e] 1937 ¼edk laj{k.k vf/kfu;e] 1937 ¼e----iziziziz----½ & /kkjk,a 3 ,oa 4½ & /kkjk,a 3 ,oa 4½ & /kkjk,a 3 ,oa 4½ & /kkjk,a 3 ,oa 4    
    n.M izfØ;k lafgrk] 1973 & /kkjk,a 227 ,oa 228n.M izfØ;k lafgrk] 1973 & /kkjk,a 227 ,oa 228n.M izfØ;k lafgrk] 1973 & /kkjk,a 227 ,oa 228n.M izfØ;k lafgrk] 1973 & /kkjk,a 227 ,oa 228    
    

    vkjksi fojfpr fd;k tkuk & vkRegR;k ds fy;s nq"izsj.k & e`rd ds ikl vkjksi fojfpr fd;k tkuk & vkRegR;k ds fy;s nq"izsj.k & e`rd ds ikl vkjksi fojfpr fd;k tkuk & vkRegR;k ds fy;s nq"izsj.k & e`rd ds ikl vkjksi fojfpr fd;k tkuk & vkRegR;k ds fy;s nq"izsj.k & e`rd ds ikl 
m/kkj dh jkf'k vnk u djus ls gksus okys m/kkj dh jkf'k vnk u djus ls gksus okys m/kkj dh jkf'k vnk u djus ls gksus okys m/kkj dh jkf'k vnk u djus ls gksus okys mRihM+umRihM+umRihM+umRihM+u    ls cpus dk fof/kd ls cpus dk fof/kd ls cpus dk fof/kd ls cpus dk fof/kd 
mipkj miyC/k Fkk ijUrq mlds }kjk mipkj miyC/k Fkk ijUrq mlds }kjk mipkj miyC/k Fkk ijUrq mlds }kjk mipkj miyC/k Fkk ijUrq mlds }kjk fof/kd mipkjksa dk p;u u fof/kd mipkjksa dk p;u u fof/kd mipkjksa dk p;u u fof/kd mipkjksa dk p;u u djds djds djds djds 
vius thou dks lekIr fd;k vkSj vfHk;qDr dks vkfyIr fd;k & dksbZ vius thou dks lekIr fd;k vkSj vfHk;qDr dks vkfyIr fd;k & dksbZ vius thou dks lekIr fd;k vkSj vfHk;qDr dks vkfyIr fd;k & dksbZ vius thou dks lekIr fd;k vkSj vfHk;qDr dks vkfyIr fd;k & dksbZ 
ekeyk ughekeyk ughekeyk ughekeyk ughaa aa    curk & vkjksi fojfpr djus dk vkns'k vikLrA curk & vkjksi fojfpr djus dk vkns'k vikLrA curk & vkjksi fojfpr djus dk vkns'k vikLrA curk & vkjksi fojfpr djus dk vkns'k vikLrA     
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 Govind v. State of M.P.  
 Order dated 14.11.2022 passed by the High Court of Madhya 

Pradesh (Indore Bench) in Criminal Revision No. 1381 of 2021, 

reported in ILR 2023 MP 342 

Relevant extracts from the order: 

  In the case of M. Arjunan v. State, Represented by its Inspector of Police 

(2019) 3 SCC 315, Hon'ble the Apex Court held as follows:  

The essential ingredients of the offence under Section 306 I.P.C. 

are: (i) the abetment; (ii) the intention of the accused to aid or 

instigate or abet the deceased to commit suicide. The act of the 

accused, however, insulting the deceased by using abusive 

language will not, by itself, constitute the abetment of suicide. 

There should be evidence capable of suggesting that the accused 

intended by such act to instigate the deceased to commit suicide. 

Unless the ingredients of instigation/abetment to commit suicide 

are satisfied, accused cannot be convicted under Section 306 I.P.C.  

In our considered view, in the case at hand, M.O.1-letter and the 

oral evidence of PW-1 to PW-5, would not be sufficient to 

establish that the suicide by the deceased was directly linked to the 

instigation or abetment by the appellant- deceased. Having 

advanced the money to the deceased, the appellant-accused might 

have uttered some abusive words; but that by itself is not sufficient 

to constitute the offence under Section 306 I.P.C. From the 

evidence brought on record and in the facts and circumstances of 

the case, in our view the ingredients of Section 306 I.P.C. are not 

established and the conviction of the appellant-accused under 

Section 306 I.P.C. cannot be sustained.  

  In the instant case, allegations alleged against the petitioner are based on 

suicide note recovered from the pocket of deceased's shirt, which is said to be 

written by the deceased and also a blank cheque bearing deceased's signatures, 

said to be seized on the instance of the petitioner from his possession. As the 

cheque bearing deceased's signature is said to be seized from the possession of 

petitioner and evidence with regard to the seizure of the same cannot be 

appreciated at this stage, therefore keeping in view his name, address and 

profession, at this stage it cannot be said that he is different person than that of 

Govind Sen, named in the suicide note. 
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  So far as the alleged allegations are concerned, contents of the suicide note 

written with respect to the petitioner are relevant, which are as follows:  

xksfoan lsu ukbZ esjk psd cktkj esa yxk fn;k vkSj eq>s jkst ijs'kku 
djrk gSA 

  It is apparent from the above contents that deceased in his suicide note only 

states about the misuse of his cheque and harassment made by the petitioner, he 

no where mentioned that he had taken any amount on interest as loan from the 

petitioner. He has also not stated about the specific acts of the petitioner as to how 

he harassed him. In view of the legal position as discussed by this Court as well as 

by the Hon'ble Apex Court in the judgements cited above, this Court is of the 

view that if the deceased was being harassed for repayment of loan advanced to 

him by the petitioner, he was having the remedy to take recourse to law by filing 

complaint against the petitioner, but the deceased instead of choosing legal 

remedy had ended his life by committing suicide, thereby implicating the 

petitioner in the instant case. Hence, no case is made out against the petitioner. 

This Court finds force in the submission made by the learned counsel for the 

petitioner and in the light of the judgments, cited above, it is a fit case for 

quashment of charge. 

•  

142.  INDIAN PENAL CODE, 1860 – Sections 141 and  302 r/w/s 149 

 CRIMINAL PROCEDURE CODE, 1973 – Section 156 
 

(i)  Unlawful assembly – Five persons, whose names were mentioned in 

the FIR were tried separately – Whether section 149 of the Code 

attracted? Held, Yes. 

(ii) Unlawful assembly – Conviction of less than five persons – Can be 

convicted with the aid of section 149 IPC, if the Court is able to 

hold that the person(s) who were found guilty were members of an 

assembly of five or more persons, known or unknown, identified or 

unidentified. 

(iii) Delay in lodging FIR – Effect of – If the delay is sufficiently and 

properly explained, no benefit of doubt should be given to the 

accused.  
 

 Hkkjrh; n.M lafgrk] 1860 & /kkjkHkkjrh; n.M lafgrk] 1860 & /kkjkHkkjrh; n.M lafgrk] 1860 & /kkjkHkkjrh; n.M lafgrk] 1860 & /kkjk,a,a,a,a    141 ,oa141 ,oa141 ,oa141 ,oa    302 lgifBr 149302 lgifBr 149302 lgifBr 149302 lgifBr 149    
    n.M izfØn.M izfØn.M izfØn.M izfØ;k lafgrk] 1973 & /kkjk 156;k lafgrk] 1973 & /kkjk 156;k lafgrk] 1973 & /kkjk 156;k lafgrk] 1973 & /kkjk 156    
 

(i) fof/k fo:) teko &fof/k fo:) teko &fof/k fo:) teko &fof/k fo:) teko &    izFke lwpuk fjiksVZ esa ik¡izFke lwpuk fjiksVZ esa ik¡izFke lwpuk fjiksVZ esa ik¡izFke lwpuk fjiksVZ esa ik¡p yksxksa ds uke of.kZr Fksp yksxksa ds uke of.kZr Fksp yksxksa ds uke of.kZr Fksp yksxksa ds uke of.kZr Fks    
vkSj mudk vyxvkSj mudk vyxvkSj mudk vyxvkSj mudk vyx    &&&&    vyx fopkj.k fd;k tk jgk Fkk & D;k Hkkjrh; vyx fopkj.k fd;k tk jgk Fkk & D;k Hkkjrh; vyx fopkj.k fd;k tk jgk Fkk & D;k Hkkjrh; vyx fopkj.k fd;k tk jgk Fkk & D;k Hkkjrh; 
n.M lafgrk dh /kkjk 149 vkdf"kZr gksxh n.M lafgrk dh /kkjk 149 vkdf"kZr gksxh n.M lafgrk dh /kkjk 149 vkdf"kZr gksxh n.M lafgrk dh /kkjk 149 vkdf"kZr gksxh \\\\    vfHkfu/kkZfjr] gkWa AvfHkfu/kkZfjr] gkWa AvfHkfu/kkZfjr] gkWa AvfHkfu/kkZfjr] gkWa A 
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(ii) fof/k fo:) teko & ikap ls de yksxksa dh nks"kflf) &  os lafgrk dh fof/k fo:) teko & ikap ls de yksxksa dh nks"kflf) &  os lafgrk dh fof/k fo:) teko & ikap ls de yksxksa dh nks"kflf) &  os lafgrk dh fof/k fo:) teko & ikap ls de yksxksa dh nks"kflf) &  os lafgrk dh 
/kkjk 149 dh lgk;rk ls Hkh nks"kfl) fd;s tk ldrs gSa ;fn /kkjk 149 dh lgk;rk ls Hkh nks"kfl) fd;s tk ldrs gSa ;fn /kkjk 149 dh lgk;rk ls Hkh nks"kfl) fd;s tk ldrs gSa ;fn /kkjk 149 dh lgk;rk ls Hkh nks"kfl) fd;s tk ldrs gSa ;fn 
U;k;kyU;k;kyU;k;kyU;k;ky; ;g vo/kkfjr djus esa l{ke gS fd nks"kh ik;s x;s O;fDr ; ;g vo/kkfjr djus esa l{ke gS fd nks"kh ik;s x;s O;fDr ; ;g vo/kkfjr djus esa l{ke gS fd nks"kh ik;s x;s O;fDr ; ;g vo/kkfjr djus esa l{ke gS fd nks"kh ik;s x;s O;fDr 
Kkr ;k vKkr] tkKkr ;k vKkr] tkKkr ;k vKkr] tkKkr ;k vKkr] tks igpkus x;s gks vFkok ugha] ik¡s igpkus x;s gks vFkok ugha] ik¡s igpkus x;s gks vFkok ugha] ik¡s igpkus x;s gks vFkok ugha] ik¡p ;k vf/kd O;fDr;ksa p ;k vf/kd O;fDr;ksa p ;k vf/kd O;fDr;ksa p ;k vf/kd O;fDr;ksa 
ds teko ds teko ds teko ds teko ds lnL; FksAds lnL; FksAds lnL; FksAds lnL; FksA 

(iii) izFke lwpuk fjiksVZ esa foyac & izHkko & ;fn nsjh dk i;kZIr vkSj mfpr izFke lwpuk fjiksVZ esa foyac & izHkko & ;fn nsjh dk i;kZIr vkSj mfpr izFke lwpuk fjiksVZ esa foyac & izHkko & ;fn nsjh dk i;kZIr vkSj mfpr izFke lwpuk fjiksVZ esa foyac & izHkko & ;fn nsjh dk i;kZIr vkSj mfpr 
dkj.k dkj.k dkj.k dkj.k Li"V fd;k x;k gksLi"V fd;k x;k gksLi"V fd;k x;k gksLi"V fd;k x;k gks    rks vfHk;qDrks vfHk;qDrks vfHk;qDrks vfHk;qDr dks lansg dk ykHk ugha fn;k r dks lansg dk ykHk ugha fn;k r dks lansg dk ykHk ugha fn;k r dks lansg dk ykHk ugha fn;k 
tkuk pkfg,Atkuk pkfg,Atkuk pkfg,Atkuk pkfg,A 

    Surendra Singh v. State of Rajasthan and anr. 
  Judgment dated 11.04.2023 passed by the Supreme Court in Criminal 

Appeal No. 1059 of 2023, reported in 2023 (2) Crimes  117 (SC)  

Relevant extracts from the judgment: 

 The High Court has not properly considered the fact that in the report/FIR 

there were specific allegations against five accused persons and five accused 

persons were named in the FIR. However, the investigating officer charge-sheeted 

only two persons. The remaining three accused persons came to be added as 

accused by the learned trial Court while allowing the application under Section 

319 Cr.P.C. As they absconded and therefore their trial came to be ordered to be 

separated and it is reported that the trial against the remaining accused is still 

pending who are also facing the charges for the offence under Section 

302/149 IPC. In that view of the matter when five persons were specifically 

named in the FIR and five persons are facing the trial may be separately, Section 

149 IPC would be attracted. At this stage the decision of this Court in the case of 

Bharwad Mepa Dana & anr. v. State of Bombay, 1960 (2) SCR 172 on 

applicability of Section 149 IPC is required to be referred to. Before this Court it 

was the case on behalf of the prosecution that thirteen named persons formed an 

unlawful assembly and the common object of which was to kill the three brothers. 

Twelve of them were tried by the Sessions Court who acquitted seven and the 

High Court acquitted one more. This brought the number to four. It was the case 

on behalf of the accused that as the High Court convicted only four persons 

falling below the required number of five, they could not have been convicted 

with the aid of Section 149 IPC. The aforesaid contention was negated by this 

Court. This Court observed that merely because two other persons forming part of 

the unlawful assembly were not convicted as their identity was not established, 

the accused cannot be permitted to say that they are not forming part of the 

unlawful assembly and they cannot be convicted with the aid of Section 149 IPC. 

In the said decision it is specifically observed and held that the essential question 

in a case under Section 147 is whether there was an unlawful assembly as defined 

under 141, I. P. C., of five or more than five persons. The identity of the persons 
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comprising the assembly is a matter relating to the determination of the guilt of 

the individual accused, and even when it is possible to convict less than five 

persons only, Section 147 still applies, if upon the evidence in the case the Court 

is able to hold that the person or persons who have been found guilty were 

members of an assembly of five or more persons, known or unknown, identified 

or unidentified.  

The submission on behalf of the accused that there was a delay of 3½ days 

has been elaborately dealt with and considered by the learned trial Court in detail. 

A proper explanation has been given by the complainant - Surendra Singh. 

Immediately after the occurrence the injured were taken to the hospital for 

treatment. The condition of Bhawani Singh was serious. Complainant 

concentrated on his treatment. Another injured Narendra Singh was also remained 

busy for the treatment. Thus, when the delay has been sufficiently and properly 

explained, we see no reason to give benefit of doubt to the accused on the 

aforesaid ground that there was a delay of 3½ days in lodging the FIR.  

•  

143. INDIAN PENAL CODE, 1860 – Sections 201 and 302 
 

  Circumstantial evidence – No eye witness to the incident – Well from 

which the bodies of deceased persons were recovered does not belong to 

the accused – Autopsy Surgeon deposed that injuries found on the 

person of deceased could have been sustained due to her falling into the 

well – Family members of deceased persons clearly stated that there 

was no previous enmity between the accused and their parents – 

Recovery of an axe from the courtyard which although contains human 

blood, in absence of matching of blood group, cannot be the singular 

reason for affirming conviction – Complete chain must be established 

meticulously with forensic clarity. 
    

        Hkkjrh; n.M lafgrk] 1860 & /kkjkHkkjrh; n.M lafgrk] 1860 & /kkjkHkkjrh; n.M lafgrk] 1860 & /kkjkHkkjrh; n.M lafgrk] 1860 & /kkjk,a,a,a,a    201 ,oa 302201 ,oa 302201 ,oa 302201 ,oa 302    
    

        ifjfLFkfrtU; lk{; & ?kVuk dk dksbZ izR;{kn'khZ lk{kh ugha & dqvkaifjfLFkfrtU; lk{; & ?kVuk dk dksbZ izR;{kn'khZ lk{kh ugha & dqvkaifjfLFkfrtU; lk{; & ?kVuk dk dksbZ izR;{kn'khZ lk{kh ugha & dqvkaifjfLFkfrtU; lk{; & ?kVuk dk dksbZ izR;{kn'khZ lk{kh ugha & dqvkaWWWW    tgka tgka tgka tgka 
ls e`rdls e`rdls e`rdls e`rdksa dsksa dsksa dsksa ds    'kjhj cjken 'kjhj cjken 'kjhj cjken 'kjhj cjken gq,gq,gq,gq,    vfHk;qDr ls lacvfHk;qDr ls lacvfHk;qDr ls lacvfHk;qDr ls lacaf/kraf/kraf/kraf/kr    ugha & 'ko ijh{k.k djus ugha & 'ko ijh{k.k djus ugha & 'ko ijh{k.k djus ugha & 'ko ijh{k.k djus 
okys fpfdRld }kjk dFku fd;s x;s fd e`rdokys fpfdRld }kjk dFku fd;s x;s fd e`rdokys fpfdRld }kjk dFku fd;s x;s fd e`rdokys fpfdRld }kjk dFku fd;s x;s fd e`rdksaksaksaksa    ds 'kjhj ij ikbZ xbZ pksVsa ds 'kjhj ij ikbZ xbZ pksVsa ds 'kjhj ij ikbZ xbZ pksVsa ds 'kjhj ij ikbZ xbZ pksVsa 
dq,dq,dq,dq,WaWa WaWa    esa esa esa esa fxjus ds dkj.k vk ldrh Fkh & e`fxjus ds dkj.k vk ldrh Fkh & e`fxjus ds dkj.k vk ldrh Fkh & e`fxjus ds dkj.k vk ldrh Fkh & e`rdkrdkrdkrdksasa sasa    ds ifjokj ds lnL;ksa us ds ifjokj ds lnL;ksa us ds ifjokj ds lnL;ksa us ds ifjokj ds lnL;ksa us 
Li"V :i ls O;Dr fd;k fd vfHk;qDr vkSj muds Li"V :i ls O;Dr fd;k fd vfHk;qDr vkSj muds Li"V :i ls O;Dr fd;k fd vfHk;qDr vkSj muds Li"V :i ls O;Dr fd;k fd vfHk;qDr vkSj muds vfHkHkkodkvfHkHkkodkvfHkHkkodkvfHkHkkodksa ds sa ds sa ds sa ds e/; dksbZ e/; dksbZ e/; dksbZ e/; dksbZ 
'k=qrk ugha Fkh & vk'k=qrk ugha Fkh & vk'k=qrk ugha Fkh & vk'k=qrk ugha Fkh & vkaa aaxu ls cjken xu ls cjken xu ls cjken xu ls cjken gqbZgqbZgqbZgqbZ    dqYgkM+h esa ekuo jDr dqYgkM+h esa ekuo jDr dqYgkM+h esa ekuo jDr dqYgkM+h esa ekuo jDr dk ik;k dk ik;k dk ik;k dk ik;k 
tkuktkuktkuktkuk    nks"kflf)nks"kflf)nks"kflf)nks"kflf)    dh iqf"Vdh iqf"Vdh iqf"Vdh iqf"V    djus djus djus djus dk ,dek= dkj.k dk ,dek= dkj.k dk ,dek= dkj.k dk ,dek= dkj.k ugha ekuk tk ldrk ugha ekuk tk ldrk ugha ekuk tk ldrk ugha ekuk tk ldrk 
tcfd jDr lewg dk feyku u gqvk gks tcfd jDr lewg dk feyku u gqvk gks tcfd jDr lewg dk feyku u gqvk gks tcfd jDr lewg dk feyku u gqvk gks & iwjh Jà[kyk dks lko/kkuhiwoZd & iwjh Jà[kyk dks lko/kkuhiwoZd & iwjh Jà[kyk dks lko/kkuhiwoZd & iwjh Jà[kyk dks lko/kkuhiwoZd 
vkSj UvkSj UvkSj UvkSj U;kf;d ;kf;d ;kf;d ;kf;d foKku dh Li"Vrk ds lkFk LFkkfir fd;k tkuk pkfg,AfoKku dh Li"Vrk ds lkFk LFkkfir fd;k tkuk pkfg,AfoKku dh Li"Vrk ds lkFk LFkkfir fd;k tkuk pkfg,AfoKku dh Li"Vrk ds lkFk LFkkfir fd;k tkuk pkfg,A    
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        In Reference v. Ramjag Bind 

  Judgment dated 05.12.2022 passed by the High Court of Madhya 

Pradesh in CRRFC No. 14 of 2019, reported in ILR 2023 MP 717 (DB) 

Relevant extracts from the judgment: 

It can be safely held that there is no eye witness to the incident, Well in 

which bodies of deceased persons were recovered does not belong to the appellant. 

Autopsy Surgeon deposed that injuries found on the person of deceased Shanti 

could have been sustained due to her fall into well. The family members of 

deceased persons Ramrati (PW-7) and Munni Bai (PW-9) clearly stated that there 

was no previous enmity between the appellant and their parents. Munni Bai (PW-

9) even deposed that the relation of appellant and deceased were cordial. Munni 

Bai (PW-9), the daughter of deceased persons further deposed that she falsely 

arraigned the present appellant because her brothers misguides her. The recovery 

of stones from open places cannot be the sole reason for conviction. Similarly, 

recovery of an axe from the courtyard which although contains human blood, in 

absence of matching of blood group cannot be the singular reason for affirming 

conviction. The complete chain must be established meticulously and with 

forensic clarity. 

•  

144. INDIAN PENAL CODE, 1860 – Sections 201 and 302 

 Murder – Circumstantial evidence – Dead body of victim exhumed 

after several months – No medical proof of homicidal death but chain of 

circumstances fully established – Conviction proper. 

    Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 201 ,oa 302Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 201 ,oa 302Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 201 ,oa 302Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 201 ,oa 302    

    gR;k gR;k gR;k gR;k  & & & &ifjfLFkfrtU; lkifjfLFkfrtU; lkifjfLFkfrtU; lkifjfLFkfrtU; lk& ;}& ;}& ;}& ;}    ihfM+r dk 'ko dcz ls dbZ ekg ckn ihfM+r dk 'ko dcz ls dbZ ekg ckn ihfM+r dk 'ko dcz ls dbZ ekg ckn ihfM+r dk 'ko dcz ls dbZ ekg ckn 
fudkyk x;k & ekuo o/k dk dksbZ fpfdRlh; izek.k ughafudkyk x;k & ekuo o/k dk dksbZ fpfdRlh; izek.k ughafudkyk x;k & ekuo o/k dk dksbZ fpfdRlh; izek.k ughafudkyk x;k & ekuo o/k dk dksbZ fpfdRlh; izek.k ugha    ijUrq ijUrq ijUrq ijUrq ifjfLFkfr;ksa ifjfLFkfr;ksa ifjfLFkfr;ksa ifjfLFkfr;ksa 
dh Jà[kdh Jà[kdh Jà[kdh Jà[kyyyy k iwjh rjg ls LFkkfir & nks"kflf) mfprAk iwjh rjg ls LFkkfir & nks"kflf) mfprAk iwjh rjg ls LFkkfir & nks"kflf) mfprAk iwjh rjg ls LFkkfir & nks"kflf) mfprA     

 John Anthonisamy alias John v. State 
 Judgment dated 19.01.2023 passed by the Supreme Court in 

Criminal Appeal No. 466 of 2017, reported in (2023) 3 SCC 536  

Relevant extracts from the judgment: 

 So far as the submissions made on behalf of the appellant that the 

prosecution has failed to prove that the death of deceased was the homicidal as in 

the post- mortem report the cause of death was unascertainable is concerned, it is 

required to be noted that as the dead body was buried and was found after number 
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of months, it may not be possible for the prosecution to prove that the death was a 

homicidal death. However, at the same time and as rightly observed by the High 

Court, by other circumstances the prosecution has established and proved that the 

deceased was killed after his car was stolen/taken away by the appellant–Accused 

No. 1. 

•  

145. INDIAN PENAL CODE, 1860 – Section 302 
 

(i) Identification parade – Value – If the accused are previously 

known to the witness, identification parade does not hold much 

value . 

(ii) Judgment – Basis of – To avoid miscarriage of justice, it should  

consist of reasons and appreciation of evidence but should not be 

based on the principle of preponderance of probability.  
 

 HHHHkkjrh; n.M lafgrk] 1860 & /kkjk 302kkjrh; n.M lafgrk] 1860 & /kkjk 302kkjrh; n.M lafgrk] 1860 & /kkjk 302kkjrh; n.M lafgrk] 1860 & /kkjk 302 
 

(i) ffff'kuk[r ijsM & egRo &'kuk[r ijsM & egRo &'kuk[r ijsM & egRo &'kuk[r ijsM & egRo &    ;fn lk{kh vfHk;qDr dks igys ls tkurk gS ;fn lk{kh vfHk;qDr dks igys ls tkurk gS ;fn lk{kh vfHk;qDr dks igys ls tkurk gS ;fn lk{kh vfHk;qDr dks igys ls tkurk gS 
rc rc rc rc ffff'kuk[r ijsM fd;k tkuk vuqi;ksxh gS'kuk[r ijsM fd;k tkuk vuqi;ksxh gS'kuk[r ijsM fd;k tkuk vuqi;ksxh gS'kuk[r ijsM fd;k tkuk vuqi;ksxh gSAAAA     

(ii) fu.kZ; & vk/kkj & U;k; fu.kZ; & vk/kkj & U;k; fu.kZ; & vk/kkj & U;k; fu.kZ; & vk/kkj & U;k; dh foQyrkdh foQyrkdh foQyrkdh foQyrk    ls cpus ds fy;s fu.kZ; esa dkj.kksa ls cpus ds fy;s fu.kZ; esa dkj.kksa ls cpus ds fy;s fu.kZ; esa dkj.kksa ls cpus ds fy;s fu.kZ; esa dkj.kksa 
vkSj lk{; dvkSj lk{; dvkSj lk{; dvkSj lk{; dssss    ewY;kadu ewY;kadu ewY;kadu ewY;kadu ij ij ij ij vk/kkfjr gksuk pkfg,vk/kkfjr gksuk pkfg,vk/kkfjr gksuk pkfg,vk/kkfjr gksuk pkfg,    u fd u fd u fd u fd vf/kvf/kvf/kvf/klaHkkouk dh laHkkouk dh laHkkouk dh laHkkouk dh 
izcyrkizcyrkizcyrkizcyrk    ds fl)kar ds fl)kar ds fl)kar ds fl)kar ij ij ij ij AAAA 

    Udayakumar v. State of Tamil Nadu 

  Judgment dated 16.03.2023 passed by the Supreme Court in Criminal 

Appeal No. 1741 of 2010, reported in 2023(2) Crimes  58 (SC)  

Relevant extracts from the judgment: 

Examining the testimony of PW-1, we find him to be materially 

contradicted and his version belied through the testimony of the Investigation 

Officer, (PW-23). This is with regard to the identification of the accused. Whereas 

the former states that he identified the accused in front of the judge, pursuant to 

the summons issued to him for making himself available at Pulhal Jail, Chennai 

for the purpose of identifying the accused, but the latter, in unequivocal terms 

states that, “… it is correct to say that PW-1 would give the statement that they 

came to know that the second accused Udayakumar had murdered Purushothaman” 

and that “it is correct to say that only after identifying the accused at the Police 

Station, they had identified the accused at the identification parade.” Now, if the 

identity of the accused was already in the knowledge of the police or the 

witnesses, then we only wonder, where would the question of conducting the 

identification parade arise? We reiterate that the entire necessity for holding an 

investigation parade can arise only when the accused are not previously known to 
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the witnesses. The whole idea of a test identification parade is that witnesses who 

claim to have seen the culprits at the time of occurrence are to identify them from 

the midst of other persons without any aid or any other source. [Heera v State of 

Rajasthan, (2007) 10 SC 175]. We may also state that the investigation parade 

does not hold much value when the identity of the accused is already known to 

the witness. [Sheikh Sintha Madhar v. State, (2016) 11 SCC 265].  

Unfortunately in the impugned judgement, there is neither any reasoning, 

nor any appreciation of evidence on record. We cannot convict the accused on the 

basis of the principles of preponderance of probability. It is our duty to make sure 

that miscarriage of justice is avoided at all costs and the benefit of doubt, if any, 

given to the accused. 

•  

146. INDIAN PENAL CODE, 1860  –  Sections 302, 363, 365  and  376 (2)(f)  
 

(i)  Death sentence – Rape and murder of 7-8 year old physically and 

mentally challenged minor victim – Punishment based on “crime 

test”, “criminal test” and “rarest of the rare test”– Possibility of 

reformation ruled out – Conviction and sentence held proper. 

(ii)  Life imprisonment – Imposition of – Minimum or non-remittable 

term of imprisonment – Condition when can be imposed? 

Explained. 
 

 Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 302] 363] 365 ,oa 376 ¼2½¼p½Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 302] 363] 365 ,oa 376 ¼2½¼p½Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 302] 363] 365 ,oa 376 ¼2½¼p½Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 302] 363] 365 ,oa 376 ¼2½¼p½    
(i)        e`R;qnaM & e`R;qnaM & e`R;qnaM & e`R;qnaM & 'k'k'k'kkkkkjhfjd vkSj ekufld :i ls jhfjd vkSj ekufld :i ls jhfjd vkSj ekufld :i ls jhfjd vkSj ekufld :i ls fu%”kfu%”kfu%”kfu%”kDr 7&8 o"kZ dh Dr 7&8 o"kZ dh Dr 7&8 o"kZ dh Dr 7&8 o"kZ dh 

vo;Ldvo;Ldvo;Ldvo;Ld    ihfM+rk ds lkFk cykRdkj vkSj gR;k ihfM+rk ds lkFk cykRdkj vkSj gR;k ihfM+rk ds lkFk cykRdkj vkSj gR;k ihfM+rk ds lkFk cykRdkj vkSj gR;k & ^^vijk/k ijh{k.k^^] & ^^vijk/k ijh{k.k^^] & ^^vijk/k ijh{k.k^^] & ^^vijk/k ijh{k.k^^] 
^^vijk/kh ijh{k.k^^ vkSj ^^^^vijk/kh ijh{k.k^^ vkSj ^^^^vijk/kh ijh{k.k^^ vkSj ^^^^vijk/kh ijh{k.k^^ vkSj ^^fojyfojyfojyfojy    ls Hkh ls Hkh ls Hkh ls Hkh fojyfojyfojyfojyre ijh{k.k^^ ds vk/kkj ij re ijh{k.k^^ ds vk/kkj ij re ijh{k.k^^ ds vk/kkj ij re ijh{k.k^^ ds vk/kkj ij 
ltkltkltkltk    & lq/kkj dh laHkko& lq/kkj dh laHkko& lq/kkj dh laHkko& lq/kkj dh laHkkouk ugha & nks"kflf) ,oa n.Mkns”kuk ugha & nks"kflf) ,oa n.Mkns”kuk ugha & nks"kflf) ,oa n.Mkns”kuk ugha & nks"kflf) ,oa n.Mkns”k    mfpr mfpr mfpr mfpr 
vfHkfu/kkZfjrvfHkfu/kkZfjrvfHkfu/kkZfjrvfHkfu/kkZfjrA A A A  

(ii) vkthou dkjkokl & vkthou dkjkokl & vkthou dkjkokl & vkthou dkjkokl & vf/kjksi.kvf/kjksi.kvf/kjksi.kvf/kjksi.k    & dkjkokl dh U;wure ;k xSj & dkjkokl dh U;wure ;k xSj & dkjkokl dh U;wure ;k xSj & dkjkokl dh U;wure ;k xSj 
ifjgkj ;ksX; vof/k & 'krZ dc yxkbZ tk ldrh gSifjgkj ;ksX; vof/k & 'krZ dc yxkbZ tk ldrh gSifjgkj ;ksX; vof/k & 'krZ dc yxkbZ tk ldrh gSifjgkj ;ksX; vof/k & 'krZ dc yxkbZ tk ldrh gS    \\\\    O;k[;k dh xbZA O;k[;k dh xbZA O;k[;k dh xbZA O;k[;k dh xbZA      

Manoj Pratap Singh v. State of Rajasthan 
  Judgment dated 24.06.2022 passed by the Supreme Court in 

Criminal Appeal No. …of 2022, reported in (2022) 9 SCC 81 

(Three Judge Bench) 

Relevant extracts from the judgment: 

The majority view, being the declaration of law by this Court in the case of 

Union of India v. V. Sriharan, (2016) 7 SCC 1, could be usefully noticed from 

the relevant question and its answer as follows: - 
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“Question 52.1: Whether imprisonment for life in terms of 

Section 53 read with Section 45 of the Penal Code meant 

imprisonment for rest of the life of the prisoner or a convict 

undergoing life imprisonment has a right to claim remission and 

whether as per the principles enunciated in paras 91 to 93 of 

Swamy Shraddananda (2) v. State of Karnataka, (2005) 13 SCC 

767, a special category of sentence may be made for the very few 

cases where the death penalty might be substituted by the 

punishment of imprisonment for life or imprisonment for a term 

in excess of fourteen years and to put that category beyond 

application of remission? 

Answer: 

Imprisonment for life in terms of section 53 read with section 45 

of the Penal Code only means imprisonment for the rest of the life 

of the convict. The right to claim remission, commutation, 

reprieve, etc. as provided under Article 72 or Article 161 of the 

Constitution will always be available being constitutional 

remedies untouchable by the Court. 

We hold that the ratio laid down in Swamy Shraddananda (2) 

(supra) that a special category of sentence; instead of death can be 

substituted by the punishment of imprisonment for life or for a 

term exceeding 14 years and put that category beyond application 

of remission is well founded and we answer the said question in 

the affirmative.” 

This Court, inter alia, held as in the case of  Rajendra Pralhadrao wasnik v. 

State of Maharashtra, (2019) 12 SCC 460 as under: - 

“45. The law laid down by various decisions of this Court clearly 

and unequivocally mandates that the probability (not possibility or 

improbability or impossibility) that a convict can be reformed and 

rehabilitated in society must be seriously and earnestly considered 

by the courts before awarding the death sentence. This is one of the 

mandates of the “special reasons” requirement of Section 354 (3) 

CrPC and ought not to be taken lightly since it involves snuffing 

out the life of a person. To effectuate this mandate, it is the 

obligation on the prosecution to prove to the court, through 

evidence, that the probability is that the convict cannot be 

reformed or rehabilitated. This can be achieved by bringing on 
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record, inter alia, material about his conduct in jail, his conduct 

outside jail if he has been on bail for some time, medical evidence 

about his mental make-up, contact with his family and so on. 

Similarly, the convict can produce evidence on these issues as well. 

47. Consideration of the reformation, rehabilitation and 

reintegration of the convict into society cannot be over emphasised. 

Until Bachan Singh v. State of Punjab, (1980) 2 SCC 684 the 

emphasis given by the courts was primarily on the nature of the 

crime, its brutality and severity. Bachan Singh placed the 

sentencing process into perspective and introduced the necessity of 

considering the reformation or rehabilitation of the convict. 

Despite the view expressed by the Constitution Bench, there have 

been several instances,… where there is a tendency to give 

primacy to the crime and consider the criminal in a somewhat 

secondary manner. As observed in Sangeet v. State of Haryana, 

(2013) 2 SCC 452,“in the sentencing process, both the crime and 

the criminal are equally important.” Therefore, we should not 

forget that the criminal, however ruthless he might be, is 

nevertheless a human being and is entitled to a life of dignity 

notwithstanding his crime. Therefore, it is for the prosecution and 

the courts to determine whether such a person, notwithstanding his 

crime, can be reformed and rehabilitated. To obtain and analyse 

this information is certainly not an easy task but must nevertheless 

be undertaken. The process of rehabilitation is also not a simple 

one since it involves social reintegration of the convict into society. 

Of course, notwithstanding any information made available and its 

analysis by experts coupled with the evidence on record, there 

could be instances where the social reintegration of the convict 

may not be possible. If that should happen, the option of a long 

duration of imprisonment is permissible.”  

•  

147. INDIAN PENAL CODE, 1860 – Sections 302 and 364-A  
 

(i) Sentencing – Right to be heard – A meaningful, real and effective 

hearing should be offered to the accused, even if the Court is to be 

adjourned for a separate hearing.  

(ii)  Capital punishment – Mitigating circumstances – Only gruesome 

nature of crime is not sufficient – Duty of the State to place all 
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material and circumstances on record bearing on the probability of 

reform – The process and power of the Court may be utilised to 

ensure that such material is available to frame a just sentence. 
 

Hkkjrh; n.M lafgrk] 1Hkkjrh; n.M lafgrk] 1Hkkjrh; n.M lafgrk] 1Hkkjrh; n.M lafgrk] 1860 & /kkjk,a860 & /kkjk,a860 & /kkjk,a860 & /kkjk,a    302302302302    ,oa,oa,oa,oa    364364364364-dddd  
 

(i) n.Mkns”n.Mkns”n.Mkns”n.Mkns”k & lquus dk vf/kdkj & vfHk;qDr dks ,d lkFkZd] okLrk & lquus dk vf/kdkj & vfHk;qDr dks ,d lkFkZd] okLrk & lquus dk vf/kdkj & vfHk;qDr dks ,d lkFkZd] okLrk & lquus dk vf/kdkj & vfHk;qDr dks ,d lkFkZd] okLrfod fod fod fod 
vkSj izHkkoh lquokbZ dh is”kd”kvkSj izHkkoh lquokbZ dh is”kd”kvkSj izHkkoh lquokbZ dh is”kd”kvkSj izHkkoh lquokbZ dh is”kd”k    dh tkuh pkfg,] Hkys gh U;k;ky; dks dh tkuh pkfg,] Hkys gh U;k;ky; dks dh tkuh pkfg,] Hkys gh U;k;ky; dks dh tkuh pkfg,] Hkys gh U;k;ky; dks 
i`Fkdi`Fkdi`Fkdi`Fkd    lquokbZ gsrq LFkxu djuk iM+sA lquokbZ gsrq LFkxu djuk iM+sA lquokbZ gsrq LFkxu djuk iM+sA lquokbZ gsrq LFkxu djuk iM+sA  

(ii) e`R;qe`R;qe`R;qe`R;qn.M & n.M & n.M & n.M & y?kqrjdkjhy?kqrjdkjhy?kqrjdkjhy?kqrjdkjh    ifjfLFkfr;ka &ifjfLFkfr;ka &ifjfLFkfr;ka &ifjfLFkfr;ka &        dsoy vijk/k dh dsoy vijk/k dh dsoy vijk/k dh dsoy vijk/k dh ohHkRlohHkRlohHkRlohHkRl    izd`fr izd`fr izd`fr izd`fr 
i;kZIr ugha gS & lq/kkj dh laHkkouk ij vlj Mkyus okyh leLr i;kZIr ugha gS & lq/kkj dh laHkkouk ij vlj Mkyus okyh leLr i;kZIr ugha gS & lq/kkj dh laHkkouk ij vlj Mkyus okyh leLr i;kZIr ugha gS & lq/kkj dh laHkkouk ij vlj Mkyus okyh leLr 
lkexzh vkSj lkexzh vkSj lkexzh vkSj lkexzh vkSj ifjfLFkfr;ksaifjfLFkfr;ksaifjfLFkfr;ksaifjfLFkfr;ksa    dks vfHkys[k ij j[kuk jkT; dk drZO; gS & dks vfHkys[k ij j[kuk jkT; dk drZO; gS & dks vfHkys[k ij j[kuk jkT; dk drZO; gS & dks vfHkys[k ij j[kuk jkT; dk drZO; gS & 
U;k;ky; dh dk;Zokgh vU;k;ky; dh dk;Zokgh vU;k;ky; dh dk;Zokgh vU;k;ky; dh dk;Zokgh vkSj 'kfDr ds mi;ksx ls ;g lqfuf”kSj 'kfDr ds mi;ksx ls ;g lqfuf”kSj 'kfDr ds mi;ksx ls ;g lqfuf”kSj 'kfDr ds mi;ksx ls ;g lqfuf”pr fd;k pr fd;k pr fd;k pr fd;k 
tk ldrk gS fd ,sls rF; mfpr ltk nsus gtk ldrk gS fd ,sls rF; mfpr ltk nsus gtk ldrk gS fd ,sls rF; mfpr ltk nsus gtk ldrk gS fd ,sls rF; mfpr ltk nsus gsrq miyC/k gaSA srq miyC/k gaSA srq miyC/k gaSA srq miyC/k gaSA     

Sundar @ Sundarrajan v. State by Inspector of Police 

Judgment dated 21.03.2023 passed by the Supreme Court in Review 

Petition (Crl.) No. 159 of 2013, reported in 2023 (2) Crimes 29 (SC) 

(Three Judge Bench) 

Relevant extracts from the judgment: 

In the present case, the judgment of the Trial Court dealing with sentencing 

indicates that a meaningful, real and effective hearing was not afforded to the 

petitioner. 

The Trial Court did not conduct any separate hearing on sentencing and did 

not take into account any mitigating circumstances pertaining to the petitioner 

before awarding the death penalty. In the course of its judgment, the trial court 

merely noted the following, before awarding the death penalty: 

“In present day circumstances it has become common of 

kidnapping of children and elders for ransom and kidnapped 

being murdered if expected ransom is not received. In this 

situation unless the kidnappers for ransom are punished with 

extreme penalty, in future kidnapping of children and elders for 

ransom would get increased and the danger of society getting 

totally spoiled, would have to faced is of no doubt. Hence 

having regard to all these it is decided that it would be in the 

interests of justice to award to the 1st accused the extreme 

penalty. Not only that the court saw the mother of the deceased 

boy profusely crying and weeping in court over the death of 
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her son in court and the scene of onlookers in court having 

wept also cannot be forgotten by anyone. Hence it is decided 

that such offenders have to be punished with extreme penalty; 

in the interests of justice.” 

The High Court took into account the gruesome and merciless nature of the 

act. It reiterated the precedents stating that the death penalty is to be awarded only 

in the rarest of rare cases. However, it did not specifically look at any mitigating 

circumstances bearing on the petitioner. It merely held that: 

“In a given case like this, it is an inhuman and a merciless act 

of gruesome murder which would shock the conscience of the 

society. Under the circumstance, showing mercy or leniency to 

such accused would be misplacing the mercy. That apart, 

showing leniency would be mockery on the criminal system. 

Therefore, the death penalty imposed by the trial Judge, has got 

to be affirmed, and accordingly, it is affirmed.” 

No such inquiry has been conducted for enabling a consideration of the 

factors mentioned above in case of the petitioner. Neither the trial court, nor the 

appellate courts have looked into any factors to conclusively state that the 

petitioner cannot be reformed or rehabilitated. In the present case, the Courts have 

reiterated the gruesome nature of crime to award the death penalty. In appeal, this 

Court merely noted that the counsel for the petitioner could not point towards 

mitigating circumstances and upheld the death penalty. The state must equally 

place all material and circumstances on the record bearing on the probability of 

reform. Many such materials and aspects are within the knowledge of the state 

which has had custody of the accused both before and after the conviction. 

Moreover, the court cannot be an indifferent by-stander in the process. The 

process and powers of the court may be utilised to ensure that such material is 

made available to it to form a just sentencing decision bearing on the probability 

of reform. 

•  
148. INDIAN PENAL CODE, 1860 – Sections 324, 366 and 376-AB 

  PROTECTION OF CHILDREN FROM SEXUAL OFFENCES 

ACT, 2012 – Sections 3 (a), 4, 5 (i), 5 (m) and 6 
 

(i)  Sentencing – Death sentence – Even if one circumstance including 

his young age favours accused, imposition of capital punishment is 

not proper. 
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(ii)  DNA report – Chain of custody – Blood samples were collected and 

sent to FSL promptly – Seal of hospital was intact – No procedural 

impropriety found – DNA report cannot be doubted – Conviction 

can solely be based on DNA report.  

(iv) Recovery of article from open place – Recovery was made from 

bushes and open place but was not accessible to public; it can be 

relied upon – No straight jacket formula that every recovery from 

open space is vitiated.  
 

Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 324] 366 ,oa 376Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 324] 366 ,oa 376Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 324] 366 ,oa 376Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 324] 366 ,oa 376&d[k &d[k &d[k &d[k     
ySafxdySafxdySafxdySafxd    vijk/kksa ls ckydksa dk laj{vijk/kksa ls ckydksa dk laj{vijk/kksa ls ckydksa dk laj{vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e] 2012 & /kkjk,a 3k.k vf/kfu;e] 2012 & /kkjk,a 3k.k vf/kfu;e] 2012 & /kkjk,a 3k.k vf/kfu;e] 2012 & /kkjk,a 3    ¼d½] ¼d½] ¼d½] ¼d½] 
4] 54] 54] 54] 5    ¼>¼>¼>¼>½] 5½] 5½] 5½] 5    ¼M¼M¼M¼M½ ,oa 6½ ,oa 6½ ,oa 6½ ,oa 6    
    

(i) n.Mkns'k & e`R;qn.Mkns'k & e`R;qn.Mkns'k & e`R;qn.Mkns'k & e`R;qn.M & ;fn vfHk;qDr ds fgr esa dsoy ,d ifjfLFkfrn.M & ;fn vfHk;qDr ds fgr esa dsoy ,d ifjfLFkfrn.M & ;fn vfHk;qDr ds fgr esa dsoy ,d ifjfLFkfrn.M & ;fn vfHk;qDr ds fgr esa dsoy ,d ifjfLFkfr    
gks ftleasgks ftleasgks ftleasgks ftleas    mldk vYi vk;q dk gksuk mldk vYi vk;q dk gksuk mldk vYi vk;q dk gksuk mldk vYi vk;q dk gksuk gks]gks]gks]gks]    rc Hkh rc Hkh rc Hkh rc Hkh e`R;qe`R;qe`R;qe`R;qn.M n.M n.M n.M mfpr ughmfpr ughmfpr ughmfpr ughaa aa    
gSA gSA gSA gSA     

(ii)    MhMhMhMh----,u,u,u,u----,,,,----    izfrosnu & izfrosnu & izfrosnu & izfrosnu & vfHkj{kkvfHkj{kkvfHkj{kkvfHkj{kk    dh J`a[kyk & jDr dk uewuk ,df=r dh J`a[kyk & jDr dk uewuk ,df=r dh J`a[kyk & jDr dk uewuk ,df=r dh J`a[kyk & jDr dk uewuk ,df=r 
dj ,Qdj ,Qdj ,Qdj ,Q----,l,l,l,l----,y,y,y,y----    tkWap gsrq 'kh?kzrk ls Hkstk x;k & vLirky dh eqnzk tkWap gsrq 'kh?kzrk ls Hkstk x;k & vLirky dh eqnzk tkWap gsrq 'kh?kzrk ls Hkstk x;k & vLirky dh eqnzk tkWap gsrq 'kh?kzrk ls Hkstk x;k & vLirky dh eqnzk 
v[kafMr & dksbZ izfØ;kRv[kafMr & dksbZ izfØ;kRv[kafMr & dksbZ izfØ;kRv[kafMr & dksbZ izfØ;kRed =qfV ugh ikbZ xbZ & Mhed =qfV ugh ikbZ xbZ & Mhed =qfV ugh ikbZ xbZ & Mhed =qfV ugh ikbZ xbZ & Mh----,u,u,u,u----,,,,----    izfrosnuizfrosnuizfrosnuizfrosnu    iiiij j j j 
vfo'okl ugha fd;k tk ldrk & vfo'okl ugha fd;k tk ldrk & vfo'okl ugha fd;k tk ldrk & vfo'okl ugha fd;k tk ldrk & nks"kflf) dsoy nks"kflf) dsoy nks"kflf) dsoy nks"kflf) dsoy MhMhMhMh----,u,u,u,u----,,,,----    izfrosnu izfrosnu izfrosnu izfrosnu 
ds vk/kkj ij dh tk ldrhds vk/kkj ij dh tk ldrhds vk/kkj ij dh tk ldrhds vk/kkj ij dh tk ldrh    gSA gSA gSA gSA     

(iii)    [kqys LFkku ls [kqys LFkku ls [kqys LFkku ls [kqys LFkku ls oLrq dh oLrq dh oLrq dh oLrq dh cjkenxh & cjkenxhcjkenxh & cjkenxhcjkenxh & cjkenxhcjkenxh & cjkenxh    [kqys LFkku ls dh xbZ [kqys LFkku ls dh xbZ [kqys LFkku ls dh xbZ [kqys LFkku ls dh xbZ 
tgk¡ ?kktgk¡ ?kktgk¡ ?kktgk¡ ?kkl Fkh] ij vke tu dh ig¡qp ugha Fkh( bl ij fo'okl fd;k l Fkh] ij vke tu dh ig¡qp ugha Fkh( bl ij fo'okl fd;k l Fkh] ij vke tu dh ig¡qp ugha Fkh( bl ij fo'okl fd;k l Fkh] ij vke tu dh ig¡qp ugha Fkh( bl ij fo'okl fd;k 
tk ldrk gS & ,slk dksbZ fuf'pr lw= ughtk ldrk gS & ,slk dksbZ fuf'pr lw= ughtk ldrk gS & ,slk dksbZ fuf'pr lw= ughtk ldrk gS & ,slk dksbZ fuf'pr lw= ughaa aa    gS fd [kqys LFkku ls dh gS fd [kqys LFkku ls dh gS fd [kqys LFkku ls dh gS fd [kqys LFkku ls dh 
xbZ gj cjkenxh xbZ gj cjkenxh xbZ gj cjkenxh xbZ gj cjkenxh nwf"krnwf"krnwf"krnwf"kr    gksrhgksrhgksrhgksrh    gSAgSAgSAgSA        

Santosh Markam v. State of M.P.  
Judgment dated 05.09.2022 passed by the High Court of Madhya 

Pradesh in Criminal Appeal No. 1579 of 2020, reported in ILR 

2023 MP 281 (DB) 

Relevant extracts from the judgment: 

 The recovery of underwear of victim through Ex.P/36 from an open space is 

called in question. The factual matrix of this matter clearly shows that the incident 

had taken place in the intervening night of 24-25/6/2019. The recovery of 

underwear was made on the basis of information furnished by the appellant from 

a place which may be an open space but was not accessible to the public. In other 

words, the place from where recovery was made was under the bushes and it was 

only on the appellant’s information, the materials i.e. underwear and Gamchha 

were recovered. There is no strait-jacket formula that every recovery from the 
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open space stands vitiated. It is relevant to consider the judgment of Supreme 

Court on this aspect reported in State of Himachal Pradesh v. Jeet Singh, (1999) 

4 SCC 370. Para-26 and 27 read thus:- 

“26. There is nothing in Section 27 of the Evidence Act which 

renders the statement of the accused inadmissible if recovery 

of the articles was made from any place which is “open or 

accessible to others”. It is a fallacious notion that when 

recovery of any incriminating article was made from a place 

which is open or accessible to others, it would vitiate the 

evidence under Section 27 of the Evidence Act. Any object can 

be concealed in places which are open or accessible to others. 

For example, if the article is buried in the main roadside or if it 

is concealed beneath dry leaves lying on public places or kept 

hidden in a public office, the article would remain out of the 

visibility of others in normal circumstances. Until such article 

is disinterred, its hidden state would remain unhampered. The 

person who hid it alone knows where it is until he discloses 

that fact to any other person. Hence, the crucial question is not 

whether the place was accessible to others or not but whether it 

was ordinarily visible to others. If it is not, then it is immaterial 

that the concealed place is accessible to others.  

27. It is now well settled that the discovery of fact referred to in 

Section 27 of the Evidence Act is not the object recovered but 

the fact embraces the place from which the object is recovered 

and the knowledge of the accused as to it Pulukuri Kottaya v. 

Emperor, AIR 1947 PC 67. The said ratio has received 

unreserved approval of this Court in successive decisions. 

(Jaffar Hussain Dastagir v. State of Maharashtra, (1969) 2 

SCC 872, K. Chinnaswamy Reddy v. State of A.P., AIR 1962 

SC 1788, Earabhadrappa v. State of Karnataka, (1983) 2 

SCC 330, Shamshul Kanwar v. State of U.P., (1995) 4 SCC 

430 and  State of Rajasthan v. Bhup Singh, (1997) 10 SCC).”  

 In this case, since seal put on the blood samples were of the hospital and not 

of the prosecution agency, we find no reason to hold that the purity and custody of 

sample is questionable.  
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  The aforesaid blood samples were collected and the same were sent to FSL 

promptly. Thus, there is no inordinate delay in sending the blood samples to the 

FSL. 

  In this view of the matter, we do not find any procedural impropriety or 

illegality in the collection, custody and sending of blood samples and other 

materials to the FSL. In Santosh Dhondiram Kende v. State of Maharashtra, 

2019 SCC Online Bom 7319, the Court opined that proof of mathematical 

precision is not required in cases of collection and sending of material to FSL. In 

another judgment of Amol v. State of Maharashtra, 2022 SCC Online Bom 107, 

the Bombay High Court opined that great care is required to be taken in case of 

DNA analysis. In the fitness of things, Chemical Analyzer who prepared the DNA 

report required to be examined. In the instant case, the said expert entered the 

witness box as a court witness and established the procedure with accuracy and a 

precision. No infirmity in handling and examination process could be established 

which creates any doubt on the DNA report. Thus, we are inclined to uphold the 

finding of the Court below based on DNA report. We also find support in our 

view from State of Chhattisgarh v. Sunil, 2016 SCC Online Chh 1177. 

  In our opinion, the Court below has not committed any error of fact or law 

in accepting the DNA report. The said scientific report alone can be a reason to 

record conviction. Thus, the statement of victim to the extent pointed out by the 

learned counsel for the appellant/Amicus Curiae does not improve the case of the 

appellant. The Court below rightly opined that the prosecution could establish its 

case beyond reasonable doubt. We do not find any infirmity and illegality in the 

finding whereby conviction is recorded by the Court below. We find support in 

our view from the judgment of Apex Court in the case of Kamti Devi (Smt.) and 

another v. Poshi Ram (2001) 5 SCC 311. 

  If the capital punishment imposed in the instant case is examined on the 

anvil of aforesaid principles and the judgment of this Court in Deepak @ Nanhu 

Kirar v. State of M.P., Criminal Appeal No. 7544 of 2019, it will be clear that 

death sentence can be imposed only when their exists no other alternative. 

Imposition of life imprisonment is the rule. As noticed above, in the case in hand, 

certain mitigating circumstances were available in favour of the appellant. As per 

judgment of Apex Court in the case of Channulal Verma v. State of 

Chhattisgarh, 2018 SCC Online 2570 even if one circumstance favours the 

accused which includes his young age, the imposition of capital punishment is not 

justifiable/proper. 

•  
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*149. INDIAN PENAL CODE, 1860 – Section 326  
 

 Criminal practice – Testimony of injured witness – Injury to a witness 

is an inbuilt guarantee of his presence at the scene of crime – Unless 

there are strong grounds for its rejection based on major contradictions 

and discrepancies, it should be relied upon.  
 

Hkkjrh; n.M lafgrk] 1860 & /kkjk 326 Hkkjrh; n.M lafgrk] 1860 & /kkjk 326 Hkkjrh; n.M lafgrk] 1860 & /kkjk 326 Hkkjrh; n.M lafgrk] 1860 & /kkjk 326     
    

vkijkf/kd izFkk & vkgvkijkf/kd izFkk & vkgvkijkf/kd izFkk & vkgvkijkf/kd izFkk & vkgr lk{kh r lk{kh r lk{kh r lk{kh dh vfHklk{;dh vfHklk{;dh vfHklk{;dh vfHklk{;    & lk{kh dks vkbZ gqbZ pksV & lk{kh dks vkbZ gqbZ pksV & lk{kh dks vkbZ gqbZ pksV & lk{kh dks vkbZ gqbZ pksV 
Lor% izek.k gS fd og ?kVuk LFky ij ekStwn Fkk & tc rd rkfRod Js.kh Lor% izek.k gS fd og ?kVuk LFky ij ekStwn Fkk & tc rd rkfRod Js.kh Lor% izek.k gS fd og ?kVuk LFky ij ekStwn Fkk & tc rd rkfRod Js.kh Lor% izek.k gS fd og ?kVuk LFky ij ekStwn Fkk & tc rd rkfRod Js.kh 
ds fojks/kkHkkl ,oa folaxfr;ksa tSls Bksl vk/kkj mls [kkfjt djus ds u gksds fojks/kkHkkl ,oa folaxfr;ksa tSls Bksl vk/kkj mls [kkfjt djus ds u gksds fojks/kkHkkl ,oa folaxfr;ksa tSls Bksl vk/kkj mls [kkfjt djus ds u gksds fojks/kkHkkl ,oa folaxfr;ksa tSls Bksl vk/kkj mls [kkfjt djus ds u gksaa aa] ] ] ] 
fo'okl fd;k tkuk pkfg;sA fo'okl fd;k tkuk pkfg;sA fo'okl fd;k tkuk pkfg;sA fo'okl fd;k tkuk pkfg;sA     

 Raju @ Rajkumar v. State of M.P.  
 Judgment dated 17.11.2022 passed by the High Court of Madhya 

Pradesh (Indore Bench) in Criminal Appeal No. 718 of 1999, 

reported in ILR 2023 MP 319 

•  
150. INDIAN PENAL CODE, 1860 – Sections 405 and 406 

  CRIMINAL PROCEDURE CODE, 1973 – Sections 202 and 204 
 

(i)    Issuance of process – Facts to be considered – The requirement 

of Section 204 of the Code is that the Magistrate should carefully 

scrutinize the evidence brought on record – Only upon being 

satisfied that there is sufficient ground for summoning the accused 

to stand the trial, summons should be issued. 

(ii) Accused resides outside the jurisdiction of court – It is obligatory 

upon the Magistrate to inquire into the case himself or direct 

investigation be made by a police officer for finding out whether or 

not there is sufficient ground for proceeding against the accused. 
    

        Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 405 ,oa Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 405 ,oa Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 405 ,oa Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 405 ,oa 406406406406    
        n.M n.M n.M n.M izfØ;k lafgrk] 19izfØ;k lafgrk] 19izfØ;k lafgrk] 19izfØ;k lafgrk] 1973 & /kkjk,a 202 ,oa 20473 & /kkjk,a 202 ,oa 20473 & /kkjk,a 202 ,oa 20473 & /kkjk,a 202 ,oa 204    
    

(i)    vknsf'kdk tkjh fd;k tkuk & fopkj esa fy;s tkus okys rF; & lafgrk vknsf'kdk tkjh fd;k tkuk & fopkj esa fy;s tkus okys rF; & lafgrk vknsf'kdk tkjh fd;k tkuk & fopkj esa fy;s tkus okys rF; & lafgrk vknsf'kdk tkjh fd;k tkuk & fopkj esa fy;s tkus okys rF; & lafgrk 
dh /kkjk 204 dh dh /kkjk 204 dh dh /kkjk 204 dh dh /kkjk 204 dh vis{kkvis{kkvis{kkvis{kk    ;g gS fd eftLVªsV;g gS fd eftLVªsV;g gS fd eftLVªsV;g gS fd eftLVªsV    vfHkys[k ijvfHkys[k ijvfHkys[k ijvfHkys[k ij    izLrqr fd;s izLrqr fd;s izLrqr fd;s izLrqr fd;s 
x;s lk{; dk lko/kkuh ls ijh{k.k djsax;s lk{; dk lko/kkuh ls ijh{k.k djsax;s lk{; dk lko/kkuh ls ijh{k.k djsax;s lk{; dk lko/kkuh ls ijh{k.k djsa    &&&&    dsoy mlds ckn gh larq"V dsoy mlds ckn gh larq"V dsoy mlds ckn gh larq"V dsoy mlds ckn gh larq"V 
gksus ij fd vfHk;qDr dks fopkj.k ds fy;s gksus ij fd vfHk;qDr dks fopkj.k ds fy;s gksus ij fd vfHk;qDr dks fopkj.k ds fy;s gksus ij fd vfHk;qDr dks fopkj.k ds fy;s vknsf”kdkvknsf”kdkvknsf”kdkvknsf”kdk    tkjhtkjhtkjhtkjh    djus ds djus ds djus ds djus ds 
fy;s i;kZIr vk/kkj gS fy;s i;kZIr vk/kkj gS fy;s i;kZIr vk/kkj gS fy;s i;kZIr vk/kkj gS rc rc rc rc vknsf'kdk,a tkjh dh tkuk pkfg,Avknsf'kdk,a tkjh dh tkuk pkfg,Avknsf'kdk,a tkjh dh tkuk pkfg,Avknsf'kdk,a tkjh dh tkuk pkfg,A    

(ii) vfHk;qDr vfHk;qDr vfHk;qDr vfHk;qDr dkdkdkdk    U;k;ky; dsU;k;ky; dsU;k;ky; dsU;k;ky; ds    {ks=kf/kdkj ds ckgj fuokl {ks=kf/kdkj ds ckgj fuokl {ks=kf/kdkj ds ckgj fuokl {ks=kf/kdkj ds ckgj fuokl & & & & eftLVeftLVeftLVeftLVªªªª sV ds sV ds sV ds sV ds 
fy, fy, fy, fy, ck/;dkjh gS fd og izdj.k dh tkap Lo;a ck/;dkjh gS fd og izdj.k dh tkap Lo;a ck/;dkjh gS fd og izdj.k dh tkap Lo;a ck/;dkjh gS fd og izdj.k dh tkap Lo;a djs ;k iqfyl vf/kdkjh djs ;k iqfyl vf/kdkjh djs ;k iqfyl vf/kdkjh djs ;k iqfyl vf/kdkjh 
dkdkdkdks vUos"k.k ds fy, funsZf'kr djs s vUos"k.k ds fy, funsZf'kr djs s vUos"k.k ds fy, funsZf'kr djs s vUos"k.k ds fy, funsZf'kr djs fd D;k vfHk;qDr ds fo:) dk;Zokgh fd D;k vfHk;qDr ds fo:) dk;Zokgh fd D;k vfHk;qDr ds fo:) dk;Zokgh fd D;k vfHk;qDr ds fo:) dk;Zokgh 
fd;s tkus ds i;kZIr vk/kkj nf'kZr gksrs gfd;s tkus ds i;kZIr vk/kkj nf'kZr gksrs gfd;s tkus ds i;kZIr vk/kkj nf'kZr gksrs gfd;s tkus ds i;kZIr vk/kkj nf'kZr gksrs gaaaa SASASASA 
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Deepak Gaba and ors. v. State of Uttar Pradesh and anr. 
Judgment dated 02.01.2023 passed by the Supreme Court in 

Criminal Appeal No. 2328 of 2022, reported in 2023 (1) Crimes 1 (SC) 

Relevant extracts from the judgment:  

The court must cautiously examine the facts to ascertain whether they only 

constitute a civil wrong, as the ingredients of criminal wrong are missing. A 

conscious application of the said aspects is required by the Magistrate, as a 

summoning order has grave consequences of setting criminal proceedings in 

motion. Even though at the stage of issuing process to the accused the Magistrate 

is not required to record detailed reasons, there should be adequate evidence on 

record to set the criminal proceedings into motion. The requirement of Section 

204 of the Code is that the Magistrate should carefully scrutinise the evidence 

brought on record. He/She may even put questions to complainant and his/her 

witnesses when examined under Section 200 of the Code to elicit answers to find 

out the truth about the allegations. Only upon being satisfied that there is 

sufficient ground for summoning the accused to stand the trial, summons should 

be issued. 

While summoning an accused who resides outside the jurisdiction of court, 

in terms of the insertion made to Section 202 of the Code by Act 25 of 2005, it is 

obligatory upon the Magistrate to inquire into the case himself or direct 

investigation be made by a police officer or such other officer for finding out 

whether or not there is sufficient ground for proceeding against the accused. 

•  

151. LIMITATION ACT, 1963 – Article 58 
 

(i) Suit for Partition – Limitation – Right to sue for partition is a 

recurring right and its cause of action arises on a day-to-day basis, 

which will be governed by Article 58 of the Act.  

(ii) Suit for partition – Requirement of separate relief – Suit inherently 

includes relief of delivery of separate possession – Not necessary for 

plaintiff to independently seek such relief. 
 

ifjlhek vf/kfu;e] 1963 & vuqPNsn 58ifjlhek vf/kfu;e] 1963 & vuqPNsn 58ifjlhek vf/kfu;e] 1963 & vuqPNsn 58ifjlhek vf/kfu;e] 1963 & vuqPNsn 58    
    

(i)    foHkktu ds fy, okn & ifjlhek & foHkktu ds fy;s okn dk foHkktu ds fy, okn & ifjlhek & foHkktu ds fy;s okn dk foHkktu ds fy, okn & ifjlhek & foHkktu ds fy;s okn dk foHkktu ds fy, okn & ifjlhek & foHkktu ds fy;s okn dk 
vf/kdkj ,d vf/kdkj ,d vf/kdkj ,d vf/kdkj ,d fujarj fujarj fujarj fujarj vf/kdkj gS vkSjvf/kdkj gS vkSjvf/kdkj gS vkSjvf/kdkj gS vkSj    blds fy;s okn dkj.k fnu blds fy;s okn dkj.k fnu blds fy;s okn dkj.k fnu blds fy;s okn dkj.k fnu 
izfrfnu ds vk/kkj ij mRiUu gksrk gS tks vf/kfu;eizfrfnu ds vk/kkj ij mRiUu gksrk gS tks vf/kfu;eizfrfnu ds vk/kkj ij mRiUu gksrk gS tks vf/kfu;eizfrfnu ds vk/kkj ij mRiUu gksrk gS tks vf/kfu;e    ds vuqPNsn 58 ls ds vuqPNsn 58 ls ds vuqPNsn 58 ls ds vuqPNsn 58 ls 
'kkflr gksxkA'kkflr gksxkA'kkflr gksxkA'kkflr gksxkA    
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(ii)    foHkktu ds fy, okn & i`Fkd foHkktu ds fy, okn & i`Fkd foHkktu ds fy, okn & i`Fkd foHkktu ds fy, okn & i`Fkd vuqrks"kvuqrks"kvuqrks"kvuqrks"k    dh vko';drk & okn esa i`Fkd dh vko';drk & okn esa i`Fkd dh vko';drk & okn esa i`Fkd dh vko';drk & okn esa i`Fkd 
ls vkf/kiR; iznku fd;s tkus dk vuqrks"k vUrfuZfgr gS &ls vkf/kiR; iznku fd;s tkus dk vuqrks"k vUrfuZfgr gS &ls vkf/kiR; iznku fd;s tkus dk vuqrks"k vUrfuZfgr gS &ls vkf/kiR; iznku fd;s tkus dk vuqrks"k vUrfuZfgr gS &    oknh ds oknh ds oknh ds oknh ds 
fy;s ,slk vuqrks"k Lora= :i ls izkfFkZr fd;k tkuk vko';d ugha gSAfy;s ,slk vuqrks"k Lora= :i ls izkfFkZr fd;k tkuk vko';d ugha gSAfy;s ,slk vuqrks"k Lora= :i ls izkfFkZr fd;k tkuk vko';d ugha gSAfy;s ,slk vuqrks"k Lora= :i ls izkfFkZr fd;k tkuk vko';d ugha gSA 

Ashok Kumar v. Vimla Devi and anr. 
Judgment dated 28.11.2022 passed by the High Court of Madhya 

Pradesh (Indore Bench) in Second Appeal No. 1797 of 2022, 

reported in ILR 2023 MP 668 

Relevant extracts from the judgment: 

The claim has been instituted by her in the year 2007 for relief of 

declaration of her half share in the suit land and for partition of the same. The 

claim is hence essentially for partition which would be governed by Article 58 of 

the Limitation Act, 1963. The right to sue for partition is a recurring right and its 

cause of action arises on a day to day basis. Thus, only because plaintiff was 

aware of execution of sale deeds by defendant No.1 and the consequent revenue 

proceedings, it would not make any difference. Mere knowledge to that effect did 

not oblige her to institute the claim for partition particularly when sale deeds had 

been executed by defendant No.1 of land much less than his share in the entire 

suit land. It is not a case where sale deeds were executed by him in excess of his 

share. 

Since plaintiff's claim is for declaration of her title over half share in the suit 

land total measuring 0.222 hectare which would be 0.111 hectare there was no 

necessity for her to seek any declaration to the effect that the sale deeds executed 

by defendant No.1 in favour of third persons are illegal since the lands sold 

thereunder were much less than his total share in the entire land and can very well 

be apportioned in his share. Thus, the claim for partition was very much 

maintainable which inherently includes relief of delivery of separate possession 

and it was not necessary for plaintiff to independently seek such relief. 

•  

152. MOTOR VEHICLES ACT, 1988 – Section 147 (1)  
 

 Pay and recover – Goods Vehicle – Liability of insurance company – 

“Owner of goods” means the person who travels in the cabin of the 

vehicle – Deceased was not sitting in cabin – Insurance Company not 

liable – However, Tribunal can order for pay and recover. [National 

Insurance Co. Ltd. v. Cholleti Bharatamma, 2008 ACJ 268 (SC) followed] 
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    eksVj ;ku vf/kfu;e] 1988 & /kkjk 147 ¼1½eksVj ;ku vf/kfu;e] 1988 & /kkjk 147 ¼1½eksVj ;ku vf/kfu;e] 1988 & /kkjk 147 ¼1½eksVj ;ku vf/kfu;e] 1988 & /kkjk 147 ¼1½    
 

    Hkqxrku djs vkSj olwysaHkqxrku djs vkSj olwysaHkqxrku djs vkSj olwysaHkqxrku djs vkSj olwysa    & ekyokgd okgu & chek daiuh dk nkf;Ro & & ekyokgd okgu & chek daiuh dk nkf;Ro & & ekyokgd okgu & chek daiuh dk nkf;Ro & & ekyokgd okgu & chek daiuh dk nkf;Ro & 
^^^^^^^^eky dk Lokeh^^ ds varxZr dsoy ogh O;fDr eky dk Lokeh^^ ds varxZr dsoy ogh O;fDr eky dk Lokeh^^ ds varxZr dsoy ogh O;fDr eky dk Lokeh^^ ds varxZr dsoy ogh O;fDr vk,xk vk,xk vk,xk vk,xk tks okgu ds dsfcu esa tks okgu ds dsfcu esa tks okgu ds dsfcu esa tks okgu ds dsfcu esa 
cSBdj ;k=k djs & e`rd dsfcu esa ugha cSBk Fkk & chek daiuh cSBdj ;k=k djs & e`rd dsfcu esa ugha cSBk Fkk & chek daiuh cSBdj ;k=k djs & e`rd dsfcu esa ugha cSBk Fkk & chek daiuh cSBdj ;k=k djs & e`rd dsfcu esa ugha cSBk Fkk & chek daiuh 
mRrjknkf;Ro ls eqDr mRrjknkf;Ro ls eqDr mRrjknkf;Ro ls eqDr mRrjknkf;Ro ls eqDr & & & & ijarq vf/kdj.k Hkqxrku djsijarq vf/kdj.k Hkqxrku djsijarq vf/kdj.k Hkqxrku djsijarq vf/kdj.k Hkqxrku djs    vkSjvkSjvkSjvkSj    olwyaolwyaolwyaolwyas dk vkns'k s dk vkns'k s dk vkns'k s dk vkns'k 
dj ldrh gSA dj ldrh gSA dj ldrh gSA dj ldrh gSA [uuuussss”kuy b”;ksjsUl”kuy b”;ksjsUl”kuy b”;ksjsUl”kuy b”;ksjsUl    dadadada----    fyfeVsM fo:) pksyfyfeVsM fo:) pksyfyfeVsM fo:) pksyfyfeVsM fo:) pksySSSSVh HkkjrEek] Vh HkkjrEek] Vh HkkjrEek] Vh HkkjrEek] 
2008 ,2008 ,2008 ,2008 ,----lhlhlhlh----tstststs----    268 ¼,l268 ¼,l268 ¼,l268 ¼,l----lhlhlhlh----½½½½    vuqlfjrvuqlfjrvuqlfjrvuqlfjr] 

 Laxmi Devi Kushwah and ors. v. Uttam Singh Rathore and 
anr.   

 Judgment dated 07.05.2022 passed by the High Court of Madhya 

Pradesh (Gwalior Bench) in Miscellaneous Appeal  No. 602 of 

2015, reported in 2023 ACJ 675 

Relevant extracts from the judgment: 

  Learned counsel for the claimants has argued that in view of the case law of 

Iffco-Tokyo General Insurance Company Limited v. Sudamati, 2019 ACJ 272 

(Bombay) and Manager, Cholamandalam Ms General Insurance Company 

Limited v. Ajay Coudhary, 2020 ACJ 649 (MP), in which the Maharashtra High 

Court and this Court had taken a view that in a goods vehicle where there is no 

cabin and the deceased was traveling as a representative of the owner, the 

insurance company is liable to pay the compensation. However, in this case, the 

offending vehicle is a Matador having a cabin in it and, therefore, the arguments 

of the learned counsel for the claimants is not acceptable. 

  The Apex Court in the case of National Insurance Company Limited v. 

Cholleti Bharatamma, 2008 ACJ 268 (SC) has held that the owner of the goods 

means only the person who travels in the cabin of the vehicle. In the present case, 

it is not disputed that at the time of accident, the deceased was not sitting in the 

cabin. According to the eye witness AW-2 Pawan Kushwaha, the deceased was 

sitting on Daala (back side of the vehicle). Therefore, in the light of the case law 

of Cholleti Bharatamma (supra), the insurance company is not liable to pay the 

compensation. However, in view of the case law of National Insurance 

Company Limited v. Swarn Singh, 2004 ACJ 1 (SC), the Tribunal has rightly 

held that the insurance company shall first pay the compensation amount to the 

claimants and thereafter, it has the right to recover the same from respondent No. 

4 - Uttam Singh Rathore - owner of the offending/insured vehicle. 

•  
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153. MOTOR VEHICLES ACT, 1988 – Section 147 (1)  
 

 Liability of Insurance Company – Tractor-trolley insured for 

agricultural purpose – Liability of Insurance Company – No premium 

was paid for carrying the passenger – Use of tractor for other business 

activities – Insurance Company cannot be held liable.    
 

    eksVj ;ku vf/kfu;e] 1988 & /kkjk 147 ¼1½ eksVj ;ku vf/kfu;e] 1988 & /kkjk 147 ¼1½ eksVj ;ku vf/kfu;e] 1988 & /kkjk 147 ¼1½ eksVj ;ku vf/kfu;e] 1988 & /kkjk 147 ¼1½     
 

    chek dEiuh dk nkf;Rochek dEiuh dk nkf;Rochek dEiuh dk nkf;Rochek dEiuh dk nkf;Ro    &&&&    VªsDVj Vªkyh d`f"k iz;kstu ds fy;s chfer VªsDVj Vªkyh d`f"k iz;kstu ds fy;s chfer VªsDVj Vªkyh d`f"k iz;kstu ds fy;s chfer VªsDVj Vªkyh d`f"k iz;kstu ds fy;s chfer 
& ;k=h & ;k=h & ;k=h & ;k=h ifjogu gsrqifjogu gsrqifjogu gsrqifjogu gsrq    dksbZ izhfe;e dk Hkqxrku ugha fd;k x;k & VªsDVj dk dksbZ izhfe;e dk Hkqxrku ugha fd;k x;k & VªsDVj dk dksbZ izhfe;e dk Hkqxrku ugha fd;k x;k & VªsDVj dk dksbZ izhfe;e dk Hkqxrku ugha fd;k x;k & VªsDVj dk 
mi;ksx vU; O;kikfjd xfrfof/k;ksa gsrq fd;k x;k & chek daiuh mRrjnkmi;ksx vU; O;kikfjd xfrfof/k;ksa gsrq fd;k x;k & chek daiuh mRrjnkmi;ksx vU; O;kikfjd xfrfof/k;ksa gsrq fd;k x;k & chek daiuh mRrjnkmi;ksx vU; O;kikfjd xfrfof/k;ksa gsrq fd;k x;k & chek daiuh mRrjnk;h ;h ;h ;h 
ugha ekuh tk ldrhA ugha ekuh tk ldrhA ugha ekuh tk ldrhA ugha ekuh tk ldrhA     

 Vishan Singh v. Daulat Singh and ors.   
 Judgment dated 29.04.2022 passed by the High Court of Madhya 

Pradesh (Gwalior Bench) in Miscellaneous Appeal No. 315 of 2013, 

reported in 2023 ACJ 576 

Relevant extracts from the judgment: 

  The oral evidence of the witness (PW-1) Daulat Singh, reveals that at the 

time of accident, he alongwith the deceased was sitting on the trolley. At para-14, 

he categorically stated that he had taken the tractor and trolley on rent from Bisan 

Singh and the incident occurred while coming back from Ashoknagar after selling 

the crop of masoor. (PW-2) Prakash Singh has also corroborated the above facts. 

  The appellant/owner at para-7 of his cross examination himself admitted 

that he got the tractor insured for agricultural purposes not for carrying passengers. 

He had not paid any premium for carrying the passengers. 

  In the case of National Insurance Company Ltd. v. Babulal, 2012 ACJ 

2054 (M.P.); National Insurance Company Ltd., 2014 (1) TAC 870 (M.P.) and 

National Insurance Company Ltd. v. V. Chinnamma, 2004 ACJ 1909 (SC), the 

Apex Court held that the use of tractor for agricultural purposes would not be 

considered to mean that tractor-trolley can be used for carriage of goods by 

another person for its business activities and held that the vehicle was not being 

used for agricultural purposes.  

•  

154. MOTOR VEHICLES ACT, 1988  – Sections 149 and 166 
 

 Theft of vehicle – Insurance Company failed to lead any evidence to 

prove the violation of any specific terms and conditions of policy – 

Held, insurance company liable to pay compensation. 
 



JOTI JOURNAL – AUGUST 2023 – PART II  217 

 eksVj ;ku vf/kfu;e]eksVj ;ku vf/kfu;e]eksVj ;ku vf/kfu;e]eksVj ;ku vf/kfu;e]    1988198819881988    & /kkjk,a 149 ,oa 166& /kkjk,a 149 ,oa 166& /kkjk,a 149 ,oa 166& /kkjk,a 149 ,oa 166    
 

 okgu dh pksjh & chek daiuh ikokgu dh pksjh & chek daiuh ikokgu dh pksjh & chek daiuh ikokgu dh pksjh & chek daiuh ikWWWWfylh ds fdlh fylh ds fdlh fylh ds fdlh fylh ds fdlh fofufnZ"VfofufnZ"VfofufnZ"VfofufnZ"V    fu;e vkSj 'krZ fu;e vkSj 'krZ fu;e vkSj 'krZ fu;e vkSj 'krZ 
ds mYya?ku dks lkfcr djus okyk izek.k izLrqr djus esa foQy jgh &ds mYya?ku dks lkfcr djus okyk izek.k izLrqr djus esa foQy jgh &ds mYya?ku dks lkfcr djus okyk izek.k izLrqr djus esa foQy jgh &ds mYya?ku dks lkfcr djus okyk izek.k izLrqr djus esa foQy jgh &    
vfHkfu/kkZfjr] chek dEiuh mRrjnk;h gSA vfHkfu/kkZfjr] chek dEiuh mRrjnk;h gSA vfHkfu/kkZfjr] chek dEiuh mRrjnk;h gSA vfHkfu/kkZfjr] chek dEiuh mRrjnk;h gSA  

 National Insurance Company Ltd., Jabalpur v. Sunita and ors. 
  Order dated 30.01.2023 passed by the High Court of Madhya 

Pradesh in Miscellaneous Appeal No. 3831 of 2019, reported in 

2023 (1) MPLJ 711 

Relevant extracts from the order: 

In view of the judgments rendered in Manager, Bajaj Allianz General 

Insurance Company Limited v. Bhimraj, ILR 2015 Karnataka 4759, National 

Insurance Company Limited through its Regional Manager v. Smt. Golana & 

anr., 2014 ACJ 1165 and National Insurance Company Limited v. Nitin 

Khandelwal, (2008) 11 SCC 259, there is no iota of doubt that even if the theory 

of theft is accepted then also the Insurance Company is liable to pay 

compensation and it cannot be exonerated from its liability especially when it 

failed to lead any evidence to prove the factum of theft or the vehicle being driven 

by the unauthorised person or violation of any specific term & condition of the 

Insurance Policy. Even otherwise, the theory of theft appears to be an afterthought 

because no Robber will appear before the Claims Tribunal to submit his written 

statement and to deny the factum of his involvement in the accident. The Property 

Seizure Memo of the Truck Exhibit P/5 also does not reveal that it was seized 

from the possession of Arjun Kashyap (Non-Applicant No.1). 

•  
 

155. MOTOR VEHICLES ACT, 1988 – Section 166 
 

 Compensation – Assessment of – Steep increase in income of deceased, 

revealed from Income Tax Returns of previous year – Assessment on 

the basis of last year Income Tax Return to be made and not on the 

average of last three years Income Tax Returns.  
 

    eksVj ;ku vf/kfu;e] 1988 & /kkjk 166eksVj ;ku vf/kfu;e] 1988 & /kkjk 166eksVj ;ku vf/kfu;e] 1988 & /kkjk 166eksVj ;ku vf/kfu;e] 1988 & /kkjk 166    
 

  izfrdj & fu/kkZj.k &izfrdj & fu/kkZj.k &izfrdj & fu/kkZj.k &izfrdj & fu/kkZj.k &    fiNys o"kZ ds vk;dj fu/kkZj.k i=d ls e`rd dh vk; fiNys o"kZ ds vk;dj fu/kkZj.k i=d ls e`rd dh vk; fiNys o"kZ ds vk;dj fu/kkZj.k i=d ls e`rd dh vk; fiNys o"kZ ds vk;dj fu/kkZj.k i=d ls e`rd dh vk; 
esa rhoz o`f) nf'kZr & fu/kkZj.k fiNys o"kZ ds i=d vuqlkj fd;k esa rhoz o`f) nf'kZr & fu/kkZj.k fiNys o"kZ ds i=d vuqlkj fd;k esa rhoz o`f) nf'kZr & fu/kkZj.k fiNys o"kZ ds i=d vuqlkj fd;k esa rhoz o`f) nf'kZr & fu/kkZj.k fiNys o"kZ ds i=d vuqlkj fd;k tk,xktk,xktk,xktk,xk    u u u u 
fd fiNys rfd fiNys rfd fiNys rfd fiNys rhu o"kksZ ds vkSlr ds vk/kkj ijhu o"kksZ ds vkSlr ds vk/kkj ijhu o"kksZ ds vkSlr ds vk/kkj ijhu o"kksZ ds vkSlr ds vk/kkj ijA A A A     
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Rupali Kailas Mamode and ors. v. National Insurance Co. 

Ltd. and ors.  
 Judgment dated 15.09.2022 passed by the Supreme Court in Civil 

Appeal No. 6678 of 2022, reported in 2023 ACJ 327  

Relevant extracts from the judgment: 

  The High Court while reducing the compensation has arrived at the 

conclusion that the income as indicated in the last returns would not be justified 

and the average of three years is taken and therefore has reduced the 

compensation. Though learned counsel for the respondent Insurance 

Company seeks to contend that the High Court having taken note of the decisions 

rendered by this Court has arrived at such conclusion, we are of the opinion that 

in the present facts of the case, in any event such conclusion by the High 

Court was not justified. This is for the reason that as noted the deceased was an 

architect and he was doing contract work, the income-tax returns which he had 

filed from the period 2004- 2005 onwards indicated that there was a steep 

increase in his income as compared to a sum of Rs. 89,964/- declared in the year 

2004-2005 and that benefit cannot be denied. If this aspect of the matter is kept in 

perspective, the income was bound to increase many folds if he had survived and 

such income which is denied to the family is the loss of dependency which was 

required to be determined. 

  If above stated aspect of the matter is kept in view, we need not advert to 

any other aspect of the matter inasmuch as the MACT has rightly assessed the 

compensation that had been reduced by the High Court without justification. 

•  

156. MOTOR VEHICLES ACT, 1988 – Section 166 
 

 Compensation – Assessment of – Bakery business running during the 

life time of deceased was not closed after death  – Dependents are young 

wife and minor son without experience – It cannot be expected from 

them to run the business in the same manner  – Loss of income due to 

death  would be at least 50% of normal way in which the business was 

conducted.  
 

    eksVj ;ku vf/kfu;e] 1988 & /kkjk 166 eksVj ;ku vf/kfu;e] 1988 & /kkjk 166 eksVj ;ku vf/kfu;e] 1988 & /kkjk 166 eksVj ;ku vf/kfu;e] 1988 & /kkjk 166     
 

    izfrdj & fu/kkZj.k & e`rd dh e`R;q gks tkus izfrdj & fu/kkZj.k & e`rd dh e`R;q gks tkus izfrdj & fu/kkZj.k & e`rd dh e`R;q gks tkus izfrdj & fu/kkZj.k & e`rd dh e`R;q gks tkus ijijijij    iwoZ ls lapkfyr csdjh dk iwoZ ls lapkfyr csdjh dk iwoZ ls lapkfyr csdjh dk iwoZ ls lapkfyr csdjh dk 
O;olk; can ugha gqvk &O;olk; can ugha gqvk &O;olk; can ugha gqvk &O;olk; can ugha gqvk &    vkfJr ;qok iRuh ,oa ukckfyd iq= vkfJr ;qok iRuh ,oa ukckfyd iq= vkfJr ;qok iRuh ,oa ukckfyd iq= vkfJr ;qok iRuh ,oa ukckfyd iq= ftUgs ftUgs ftUgs ftUgs dksbZ iwoZ dksbZ iwoZ dksbZ iwoZ dksbZ iwoZ 
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vuqHko ugha &vuqHko ugha &vuqHko ugha &vuqHko ugha &    mulsmulsmulsmuls    ;g ;g ;g ;g vis{kk ugha dh tk ldrhvis{kk ugha dh tk ldrhvis{kk ugha dh tk ldrhvis{kk ugha dh tk ldrh    fd os mlh rjg O;olk;fd os mlh rjg O;olk;fd os mlh rjg O;olk;fd os mlh rjg O;olk;    
lapkfyr dj ldrs gSa & e`R;q gks tkus lslapkfyr dj ldrs gSa & e`R;q gks tkus lslapkfyr dj ldrs gSa & e`R;q gks tkus lslapkfyr dj ldrs gSa & e`R;q gks tkus ls    lkekU; vuqØelkekU; vuqØelkekU; vuqØelkekU; vuqØe    esa esa esa esa O;olk; ftl O;olk; ftl O;olk; ftl O;olk; ftl 
izdkj izdkj izdkj izdkj lapkfyr gksrk Fkk mleslapkfyr gksrk Fkk mleslapkfyr gksrk Fkk mleslapkfyr gksrk Fkk mlesaa aa    de ls de 50 izfr'kr de ls de 50 izfr'kr de ls de 50 izfr'kr de ls de 50 izfr'kr vk; vk; vk; vk; dh gkfu gksxhdh gkfu gksxhdh gkfu gksxhdh gkfu gksxh        A A A A  

 Sushma H.R. and anr. v. Deepak Kumar Jha and ors.   
 Judgment dated 15.09.2022 passed by the Supreme Court in Civil 

Appeal No. 6671 of 2022, reported in 2023 ACJ 331  

Relevant extracts from the judgment: 

  It is true that there is no material on record to indicate that the Bakery 

business which was being run during the life time of the deceased has been closed 

after his death. Even if that aspect of the matter is kept in view, there is also no 

contrary material on record to indicate that the appellants herein who is a young 

lady and minor son are well versed in Bakery business. In that light keeping in 

view the young age of the appellants without experience, it cannot be expected 

that the Bakery can be run by them in the same manner as it was being run by the 

deceased nor is there definite evidence on record in this regard. 

  Therefore in the matter of determining the compensation certain larger 

aspects have to be kept in perspective and even if it is expected that the Bakery 

business is continued, the loss due to the death of the husband and his expertise in 

such business certainly would be at least to the extent of 50% of the normal way 

in which the business was conducted. If this aspect of the matter is kept in view 

and in that light the income that was being earned during his life time which was 

almost Rs.50,000/- per month is kept in perspective even from the income tax 

return for the years 2012-2013, the loss of dependency in any event cannot be less 

than Rs.25,000/- per month. Therefore, on reckoning the same for the purpose of 

determining the loss of dependency, 40% is to be added towards future prospects. 

Thus from the amount of Rs.35,000/-, if one third is deducted for personal 

expenses and the remainder is taken into consideration with the multiplier of the 

`17', the amount of loss of dependency will work out to Rs.47,59,993/-. 

•  

157. MOTOR VEHICLES ACT, 1988 – Section 166 
 

 Compensation – Assessment of –  Deceased lady was homemaker and 

took tuitions – Pregnant at the time of accident resulting in loss of 

foetus – Assessment of income at `̀̀̀ 7,500/- p.m., added 40% for future 

prospects, allowed `̀̀̀ 1,00,000/- for loss of foetus and `̀̀̀ 80,000/- towards 

loss of consortium.  
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    eksVj ;ku vf/kfu;e] 1988 & /kkjk 166 eksVj ;ku vf/kfu;e] 1988 & /kkjk 166 eksVj ;ku vf/kfu;e] 1988 & /kkjk 166 eksVj ;ku vf/kfu;e] 1988 & /kkjk 166     
 

    izfrdjizfrdjizfrdjizfrdj    & fu/kkZj.k & & fu/kkZj.k & & fu/kkZj.k & & fu/kkZj.k & e`rd efgyk x`fg.kh Fkh e`rd efgyk x`fg.kh Fkh e`rd efgyk x`fg.kh Fkh e`rd efgyk x`fg.kh Fkh ,oa V~;w,oa V~;w,oa V~;w,oa V~;w'ku i<+krh Fkh'ku i<+krh Fkh'ku i<+krh Fkh'ku i<+krh Fkh    & & & & 
nqnqnqnq?k?k?k?kZZ ZZVuk ds le; Vuk ds le; Vuk ds le; Vuk ds le; xHkZorhxHkZorhxHkZorhxHkZorh    Fkh Fkh Fkh Fkh ifj.kkeLo:i ifj.kkeLo:i ifj.kkeLo:i ifj.kkeLo:i Hkzw.k dh Hkzw.k dh Hkzw.k dh Hkzw.k dh gkfu gqbZgkfu gqbZgkfu gqbZgkfu gqbZ    & 7]500@&& 7]500@&& 7]500@&& 7]500@&    
izfrekg dh nj ls vk; ftlesa 40 izfr'kr Hkfo"; dh laHkkoukvksa dks tksM+k izfrekg dh nj ls vk; ftlesa 40 izfr'kr Hkfo"; dh laHkkoukvksa dks tksM+k izfrekg dh nj ls vk; ftlesa 40 izfr'kr Hkfo"; dh laHkkoukvksa dks tksM+k izfrekg dh nj ls vk; ftlesa 40 izfr'kr Hkfo"; dh laHkkoukvksa dks tksM+k 
x;k] vtUes cPps ds laca/k esa {kfriwfrZ 1 yk[k :i;s vkSj 80]000@& x;k] vtUes cPps ds laca/k esa {kfriwfrZ 1 yk[k :i;s vkSj 80]000@& x;k] vtUes cPps ds laca/k esa {kfriwfrZ 1 yk[k :i;s vkSj 80]000@& x;k] vtUes cPps ds laca/k esa {kfriwfrZ 1 yk[k :i;s vkSj 80]000@& 
lkgp;Z dh gkfu tksM+h xbZA lkgp;Z dh gkfu tksM+h xbZA lkgp;Z dh gkfu tksM+h xbZA lkgp;Z dh gkfu tksM+h xbZA     

 Shri Kumar and ors. v. Gainda Lal  and ors.   
 Judgment dated 21.10.2022 passed by the Supreme Court in Civil 

Appeal No. 7629 of 2022, reported in 2023 ACJ 588 (SC) 

Relevant extracts from the judgment: 

  Insurance Company has submitted that in the facts and circumstances of the 

case and more particularly when the deceased was only a housewife, it cannot be 

said that the High Court has committed any error in awarding the loss of 

dependency considering the income of the deceased at the rate of Rs. 6,000/ per 

month. However, has fairly conceded that the High Court ought to have awarded 

the loss of dependency considering future prospects. 

  Having heard learned counsel appearing on behalf of the respective parties 

and considering the fact that at the relevant time the deceased was a housewife 

aged 25 years only and there was contribution of the wife in the family and there 

is evidence that she was also doing the tuition work, we are of the opinion that the 

High Court ought to have considered the income of the deceased at least Rs. 

7,500/ per month. The High Court has also not considered the future prospects. As 

per the settled position of law while considering the loss of dependency 40% of 

the income is required to be added towards future prospects. 

  We are of the opinion that the claimants shall be entitled to a sum of Rs.1 

lakh each instead of Rs. 50,000/ as awarded by the High Court for loss of foetus. 

  The claimants-husband and the minor son shall also be entitled to Rs. 

40,000/ each towards loss of consortium or loss of love and affection. 

•  

158. MOTOR VEHICLES ACT, 1988 – Section 166 
 

Compensation – Assessment of – Injured, aged 12 years – Amputation 

of right leg sustaining permanent disability to the extent of 97% – 

Tribunal awarded compensation including cost of prosthesis and its 

maintenance – Held, as prosthesis needs to be changed four times in 

every five years – Tribunal awarded cost component for 20 years – 

Award upheld, further allowed transportation and attendant charges.  
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eksVj ;ku vf/kfu;e] 1988 & /kkjk 166eksVj ;ku vf/kfu;e] 1988 & /kkjk 166eksVj ;ku vf/kfu;e] 1988 & /kkjk 166eksVj ;ku vf/kfu;e] 1988 & /kkjk 166    
 

izfrdjizfrdjizfrdjizfrdj    & fu/kkZj.k & vkgr dh vk;q 12 o"kZ & & fu/kkZj.k & vkgr dh vk;q 12 o"kZ & & fu/kkZj.k & vkgr dh vk;q 12 o"kZ & & fu/kkZj.k & vkgr dh vk;q 12 o"kZ & nkfguk iSjnkfguk iSjnkfguk iSjnkfguk iSj    dV dj vyx dV dj vyx dV dj vyx dV dj vyx 
gks tkus gks tkus gks tkus gks tkus lslslsls    97 izfr'kr rd dh LFkkbZ 97 izfr'kr rd dh LFkkbZ 97 izfr'kr rd dh LFkkbZ 97 izfr'kr rd dh LFkkbZ fu%”kfu%”kfu%”kfu%”kDrrk Drrk Drrk Drrk & vf/kdj.k us d`f=e vax & vf/kdj.k us d`f=e vax & vf/kdj.k us d`f=e vax & vf/kdj.k us d`f=e vax 
dh dher rFkk j[kj[kko dh jkf'k {kfriwfrZ esa lfEefyr dh & vfHkfu/kkZfjr] dh dher rFkk j[kj[kko dh jkf'k {kfriwfrZ esa lfEefyr dh & vfHkfu/kkZfjr] dh dher rFkk j[kj[kko dh jkf'k {kfriwfrZ esa lfEefyr dh & vfHkfu/kkZfjr] dh dher rFkk j[kj[kko dh jkf'k {kfriwfrZ esa lfEefyr dh & vfHkfu/kkZfjr] 
vxys 20 lky esa d`f=e vax dks gj ik¡p lky ckn pkj ckj cnyk tkuk gS vxys 20 lky esa d`f=e vax dks gj ik¡p lky ckn pkj ckj cnyk tkuk gS vxys 20 lky esa d`f=e vax dks gj ik¡p lky ckn pkj ckj cnyk tkuk gS vxys 20 lky esa d`f=e vax dks gj ik¡p lky ckn pkj ckj cnyk tkuk gS 
& vokMZ dh iqf"V dh xbZ] lkFk gh if& vokMZ dh iqf"V dh xbZ] lkFk gh if& vokMZ dh iqf"V dh xbZ] lkFk gh if& vokMZ dh iqf"V dh xbZ] lkFk gh ifjogu O;; ,oa jogu O;; ,oa jogu O;; ,oa jogu O;; ,oa lgk;dlgk;dlgk;dlgk;d    dk O;; Hkh dk O;; Hkh dk O;; Hkh dk O;; Hkh 
fnfnfnfnykykykyk;k x;kA ;k x;kA ;k x;kA ;k x;kA     

 G . Vivek v. National Insurance Co. Ltd. and anr.    
 Judgment dated 12.10.2022 passed by the Supreme Court in Civil 

Appeal No. 7192 of 2022, reported in 2023 ACJ 585 (SC) 

Relevant extracts from the judgment: 

   While accepting the appeal preferred by the Insurance Company in part, 

thereby reducing the compensation amount of Rs. 56,00,000/-, the only reason 

discernible from the Order passed by the High Court reads as follows:- 

"As the claimant sustained disability to the extent of 97% due to 

amputation of his right leg and other complications, learned 

Tribunal has applied the multiplier of `15' to calculate the loss of 

income. Taking the notional income of the claimant at Rs.10,000/- 

per month and adding   50% towards his future prospects, learned 

Tribunal has awarded Rs.27,00,000/-, towards loss of future 

income. Learned Tribunal has further awarded Rs. 16,82,497/- 

towards medical expenses, transport and attendant charges, Rs. 

3,00,000/- towards pain and suffering, Rs. 2,00,000/- towards 

future medical expenses and Rs. 2,00,000/- towards loss of 

engagement and marriage prospects. 

  Law is well settled that pecuniary loss suffered by the 

claimant is to be assessed on the basis of actual expenses incurred. 

Therefore, the claimant having filed bills and vouchers to show 

that he had incurred medical expenses of Rs.10,15,949/-, learned 

Tribunal was not justified in awarding Rs. 16,82,497/- towards 

medical expenses, transport and attendant fees. Moreover there is 

no basis for assessing the cost of new prosthesis at Rs. 5,00,000/- 

nor there is any basis for calculating medical future expenses at Rs. 

2,00,000/. Though non pecuniary loss can be assessed on notional 

basis, the same must have a co-relation to the actual cost which an 

injured may incur in future for treatment of his injuries sustained in 

the accident. In other words, non-pecuniary loss towards future 

medical treatment, loss of income towards attendant expenses etc. 
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must have a nexus with the actual rate for incurring such expenses 

and not on mere assumption. The award of compensation must be 

just and fair irrespective of the claims made and the same should 

not be a bonanza for the claimant." 

  It may be seen that the High Court has not employed any reasoning, logic or 

evidence to reduce the cost of a new prosthesis from Rs. 5,00,000/- to Rs. 

2,00,000/-. The High Court is also silent regarding its maintenance cost. 

  In our view, the Tribunal was justified in awarding a sum of Rs. 20,00,000/- 

towards cost of new prosthesis at the rate of Rs. 5,00,000/- to be changed four 

times in five years. In other words, the Tribunal awarded this cost component 

only for 20 years despite the fact that Appellant was hardly of the age of 15-16 

years old at the time when the Award was passed. 

  There is no rationale for the High Court to reduce the cost of the prosthesis 

from Rs. 20,00,000/- to Rs. 5,00,000/-. 

  Having held so, the Appellant is indeed entitled to Rs. 26,00,000/- towards 

cost and maintenance of prosthesis and that being so, the compensation amount 

stands increased from Rs. 5,00,000/- (as awarded by the High Court) to Rs. 

26,00,000/- and excluding a sum of Rs. 5,00,000/- awarded by the High Court 

towards cost of prosthesis, totaling to Rs. 71,00,000/-. 

  In addition to the above, we hold the Appellant entitled to a sum of Rs. 

1,00,000/- towards transport expenses and attendant fees for dressing. In this 

manner, the compensation amount is increased to Rs. 72,00,000/- (Rs. 71,00,000/-

+ Rs. 1,00,000/-) 

•  

159. NEGOTIABLE INSTRUMENTS ACT, 1881 – Section 138 

  CRIMINAL PROCEDURE CODE, 1973 – Sections 91 and 482 
 

 Summons to produce document – Necessity and desirability of 

documents established – Trial Court ought to have called the 

documents to confront the witnesses – Application filed by the accused 

allowed.    
    

        ijØijØijØijØkE; fy[kr vf/kfu;e] 1881 & /kkjk 138kE; fy[kr vf/kfu;e] 1881 & /kkjk 138kE; fy[kr vf/kfu;e] 1881 & /kkjk 138kE; fy[kr vf/kfu;e] 1881 & /kkjk 138    
        n.M izfØn.M izfØn.M izfØn.M izfØ;k lafgrk] 1973 & /kkjk,a 91 ,oa 482;k lafgrk] 1973 & /kkjk,a 91 ,oa 482;k lafgrk] 1973 & /kkjk,a 91 ,oa 482;k lafgrk] 1973 & /kkjk,a 91 ,oa 482    
    

        nLrkost izLrqr djus ds fy;s leal & nLrkost dh vko';drk vkSj nLrkost izLrqr djus ds fy;s leal & nLrkost dh vko';drk vkSj nLrkost izLrqr djus ds fy;s leal & nLrkost dh vko';drk vkSj nLrkost izLrqr djus ds fy;s leal & nLrkost dh vko';drk vkSj 
okaNuh;rk LFkkfir okaNuh;rk LFkkfir okaNuh;rk LFkkfir okaNuh;rk LFkkfir & & & & fopkj.k U;k;ky; dks ,sls nLrkostksa dks fopkj.k U;k;ky; dks ,sls nLrkostksa dks fopkj.k U;k;ky; dks ,sls nLrkostksa dks fopkj.k U;k;ky; dks ,sls nLrkostksa dks lk{khlk{khlk{khlk{khx.kx.kx.kx.k    ls ls ls ls 
lkeuk djklkeuk djklkeuk djklkeuk djkus gsrq vkgwus gsrq vkgwus gsrq vkgwus gsrq vkgwr djuk gksxk & vr djuk gksxk & vr djuk gksxk & vr djuk gksxk & vfHk;qDr }kjk izLrqr vkosnu fHk;qDr }kjk izLrqr vkosnu fHk;qDr }kjk izLrqr vkosnu fHk;qDr }kjk izLrqr vkosnu 
LohÑLohÑLohÑLohÑrArArArA 
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  Prem Kumar v. Rajnish 

  Order dated 03.09.2022 passed by the High Court of Madhya 

Pradesh (Indore Bench) in Miscellaneous Criminal Case No. 

36579 of 2019, reported in ILR 2023 MP 197 

Relevant extracts from the order: 

 Once the necessity and desirability of documents to be summoned has been 

established then the trial Court ought to have called the documents to confront the 

witnesses. For doing complete justice between the parties, it is imperative that 

petitioner be allowed to confront the complaint by the documents to be summoned 

in the defence of the accused. 

  Resultantly, the impugned orders dated 08.06.2019 & 06.07.2019 passed by 

the learned Court below in Criminal Case No.329/2018 by JMFC, Dewas are 

hereby set aside and by allowing the applications filed by the petitioner under 

Section 91 of Cr.P.C. Matter is remitted back to the learned court below for 

consequential follow up action to summon the documents as mentioned in the 

applications preferred by the petitioner under Section 91 of Cr.P.C. while 

affording opportunity to confront the complaint with the aid and support of those 

documents. 

•  

160. NEGOTIABLE INSTRUMENTS ACT, 1881 – Sections 138 and 141 
 

Dishonour of Cheque – Liability of Company – Disputed cheque was 

given by the accused on behalf of the company – Demand notice was 

served only on the accused and not against the company – Without 

arraying company as an accused in complaint case, the petitioner 

cannot be prosecuted for the offence u/s 138 of the Act. 
 

 ijØkE; fy[kr vf/kfu;e] 1881 & /kkjk,a 138 ,oa 141ijØkE; fy[kr vf/kfu;e] 1881 & /kkjk,a 138 ,oa 141ijØkE; fy[kr vf/kfu;e] 1881 & /kkjk,a 138 ,oa 141ijØkE; fy[kr vf/kfu;e] 1881 & /kkjk,a 138 ,oa 141    
    

        pSd dk vuknj.k & daiuh dk mRrjnkf;Ro & fookfnr pSd daiuh dh vksj pSd dk vuknj.k & daiuh dk mRrjnkf;Ro & fookfnr pSd daiuh dh vksj pSd dk vuknj.k & daiuh dk mRrjnkf;Ro & fookfnr pSd daiuh dh vksj pSd dk vuknj.k & daiuh dk mRrjnkf;Ro & fookfnr pSd daiuh dh vksj 
ls vfHk;qDr }ls vfHk;qDr }ls vfHk;qDr }ls vfHk;qDr }kjk fn;k x;k kjk fn;k x;k kjk fn;k x;k kjk fn;k x;k & & & & ek¡ek¡ek¡ek¡x dk lwpuk i= dsoy vfHk;qDr ij x dk lwpuk i= dsoy vfHk;qDr ij x dk lwpuk i= dsoy vfHk;qDr ij x dk lwpuk i= dsoy vfHk;qDr ij 
rkehy fd;k x;k u fd daiuh ds fo:) & daiuh dks vfHk;qDr ds :i esa rkehy fd;k x;k u fd daiuh ds fo:) & daiuh dks vfHk;qDr ds :i esa rkehy fd;k x;k u fd daiuh ds fo:) & daiuh dks vfHk;qDr ds :i esa rkehy fd;k x;k u fd daiuh ds fo:) & daiuh dks vfHk;qDr ds :i esa 
la;ksftr fd;s fcuk ;kfpdkdrkZ dks vf/kfu;e dh /kkjk 138 ds varxZr la;ksftr fd;s fcuk ;kfpdkdrkZ dks vf/kfu;e dh /kkjk 138 ds varxZr la;ksftr fd;s fcuk ;kfpdkdrkZ dks vf/kfu;e dh /kkjk 138 ds varxZr la;ksftr fd;s fcuk ;kfpdkdrkZ dks vf/kfu;e dh /kkjk 138 ds varxZr 
vijk/k esa vfHk;ksftr ugha fd;k tk ldrkAvijk/k esa vfHk;ksftr ugha fd;k tk ldrkAvijk/k esa vfHk;ksftr ugha fd;k tk ldrkAvijk/k esa vfHk;ksftr ugha fd;k tk ldrkA    

        Anil Kumar Lohadiya v. Ramlal Gupta (deceased) through 
LRs. 

  Order dated 29.11.2022 passed by the High Court of Madhya Pradesh 

in Miscellaneous Criminal Case No. 33390 of 2018, reported in ILR 

2023 MP 736 
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Relevant extracts from the order: 

It is explicit that for maintaining the prosecution under Section 141 of the 

NI Act, arraigning of a company as an accused is imperative. The other categories 

of the offender can only be brought in drag-net on the touchstone of vicarious 

liability as the same has been stipulated in the provision itself. In the case in hand, 

respondent complainant has clearly averred that he had worked with Navbharat 

Buildcon Private Limited Company and cheque was given to him for his work. As 

disputed cheque was given by the petitioner/accused on behalf of the company, a 

demand notice was served only on the petitioner/accused, no demand notice was 

issued against the company. Therefore, before arraying company as an accused in 

complaint case, the petitioner cannot be prosecuted for the offence under Section 

138 of the NI Act. 

•  

161.  NEGOTIABLE INSTRUMENTS ACT, 1881 – Sections 138, 141 and 142 
 

 Offence by company – Company was not made a principal accused – No 

specific averments against the company in the complaint – Cheque was 

not issued in personal capacity – Vicarious liability in terms of section 

141 cannot be fastened against persons mentioned in clause (1) or (2) of 

section 141. 
 

 ijØkE; fy[kr vf/kfu;e] 1881 & /kkjk,a 138] 141 ,oa 142ijØkE; fy[kr vf/kfu;e] 1881 & /kkjk,a 138] 141 ,oa 142ijØkE; fy[kr vf/kfu;e] 1881 & /kkjk,a 138] 141 ,oa 142ijØkE; fy[kr vf/kfu;e] 1881 & /kkjk,a 138] 141 ,oa 142    
 

daiuh }kjk vijk/k & daiuh daiuh }kjk vijk/k & daiuh daiuh }kjk vijk/k & daiuh daiuh }kjk vijk/k & daiuh dks dks dks dks eq[; eq[; eq[; eq[; vfHk;qDrvfHk;qDrvfHk;qDrvfHk;qDr    ugha ugha ugha ugha cuk;k x;k cuk;k x;k cuk;k x;k cuk;k x;k &&&&    ifjokn ifjokn ifjokn ifjokn 
esa daiuh ds fo:) dksbZ esa daiuh ds fo:) dksbZ esa daiuh ds fo:) dksbZ esa daiuh ds fo:) dksbZ fofufnZ"V vfHkdFku ugha & pSdfofufnZ"V vfHkdFku ugha & pSdfofufnZ"V vfHkdFku ugha & pSdfofufnZ"V vfHkdFku ugha & pSd    O;fDrxr {kerk esa O;fDrxr {kerk esa O;fDrxr {kerk esa O;fDrxr {kerk esa 
tkjh ugha fd;k x;k & /kkjk 141 ds lanHkZ esa izfrfuftkjh ugha fd;k x;k & /kkjk 141 ds lanHkZ esa izfrfuftkjh ugha fd;k x;k & /kkjk 141 ds lanHkZ esa izfrfuftkjh ugha fd;k x;k & /kkjk 141 ds lanHkZ esa izfrfuf/kd/kd/kd/kd    nkf;Ro /kknkf;Ro /kknkf;Ro /kknkf;Ro /kkjk 141 jk 141 jk 141 jk 141 
ds [kaM ¼1½ ;k ¼2½ esa mds [kaM ¼1½ ;k ¼2½ esa mds [kaM ¼1½ ;k ¼2½ esa mds [kaM ¼1½ ;k ¼2½ esa mYyYyYyYyssssf[kr O;fDr;ksa ds fo:) vkjksfir ugha fd;k tk f[kr O;fDr;ksa ds fo:) vkjksfir ugha fd;k tk f[kr O;fDr;ksa ds fo:) vkjksfir ugha fd;k tk f[kr O;fDr;ksa ds fo:) vkjksfir ugha fd;k tk 
ldrkA ldrkA ldrkA ldrkA  

 Pawan Kumar Goel  v.  State of U.P. and anr. 
 Judgment dated 17.11.2022 passed by the Supreme Court in Criminal  

Appeal No. 1999 of 2022, reported in 2023 (2) MPLJ 19 (SC) 

Relevant extracts from the judgment: 

 This Court has been firm with the stand that if the complainant fails to make 

specific averments against the company in the complaint for the commission of an 

offence under section 138 of NI Act, the same cannot be rectified by taking 

recourse to general principles of criminal jurisprudence.  

 Needless to say, the provisions of Section 141 impose vicarious liability by 

deeming fiction which pre-supposes and requires the commission of the offence 

by the company or firm. Therefore, unless the company or firm has committed the 
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offence as a principal accused, the persons mentioned in sub-Section (1) and (2) 

would not be liable to be convicted on the basis of the principles of vicarious 

liability. 

•  

162.  NEGOTIABLE INSTRUMENTS ACT, 1881 – Sections 138 and 147 
 

 Dishonour of cheque – Agreement between the parties to settle dispute 

amicably – Law permits parties to compound offence even at appellate 

stage –  Appellate Court cannot override such compounding.  
 

 ijØijØijØijØkE; fy[kr vf/kfu;e] 1881 & /kkjkkE; fy[kr vf/kfu;e] 1881 & /kkjkkE; fy[kr vf/kfu;e] 1881 & /kkjkkE; fy[kr vf/kfu;e] 1881 & /kkjk,¡,¡,¡,¡    138 ,oa 147138 ,oa 147138 ,oa 147138 ,oa 147    
    

 pSpSpSpSd dk vuknj.k & i{kdkjksa ds e/; fookn dks lkSgknZiw.kZ :i ls lqy>kus d dk vuknj.k & i{kdkjksa ds e/; fookn dks lkSgknZiw.kZ :i ls lqy>kus d dk vuknj.k & i{kdkjksa ds e/; fookn dks lkSgknZiw.kZ :i ls lqy>kus d dk vuknj.k & i{kdkjksa ds e/; fookn dks lkSgknZiw.kZ :i ls lqy>kus 
dk vuqca/k & fof/k i{kdkjksa dks vihyh; Lrj ij dk vuqca/k & fof/k i{kdkjksa dks vihyh; Lrj ij dk vuqca/k & fof/k i{kdkjksa dks vihyh; Lrj ij dk vuqca/k & fof/k i{kdkjksa dks vihyh; Lrj ij Hkh Hkh Hkh Hkh vijk/k dks 'keu djus vijk/k dks 'keu djus vijk/k dks 'keu djus vijk/k dks 'keu djus 
dh vuqefr nsrh gS & dh vuqefr nsrh gS & dh vuqefr nsrh gS & dh vuqefr nsrh gS & vihyh; U;k;ky; }kjk ,slk 'keu vihyh; U;k;ky; }kjk ,slk 'keu vihyh; U;k;ky; }kjk ,slk 'keu vihyh; U;k;ky; }kjk ,slk 'keu vfHkHkkoh ugha vfHkHkkoh ugha vfHkHkkoh ugha vfHkHkkoh ugha 
fd;k tk ldrkA fd;k tk ldrkA fd;k tk ldrkA fd;k tk ldrkA  

B. V. Seshaiah v. State of Telangana and anr. 
 Judgment dated 01.02.23 passed by the Supreme Court in 

Criminal Appeal No. 284 of 2023, reported in 2023 (2) MPLJ 281 (SC) 

Relevant extracts from the judgment: 

In the case of M/s. Meters and Instruments Private Limited and anr. v. 

Kanchan Mehta, (2018) 1 SCC 560, this court held that the nature of offence 

under section 138 of the N.I. Act is primarily related to a civil wrong and has been 

specifically made a compoundable offence. The relevant paragraph of the 

judgment has been extracted herein: 

“This Court has noted that the object of the statute was to facilitate 

smooth functioning of business transactions. The provision is 

necessary as in many transactions’ cheques were issued merely as a 

device to defraud the creditors. Dishonor of cheque causes incalculable 

loss, injury and inconvenience to the Vide the Banking, Public 

Financial Institutions and Negotiable Instruments Laws (Amendment) 

Act, 1988 payee and credibility of business transactions suffers a 

setback. At the same time, it was also noted that nature of offence 

under Section 138 primarily related to a civil wrong and the 2002 

amendment specifically made it compoundable.” 

  This is a very clear case of the parties entering into an agreement and 

compounding the offence to save themselves from the process of litigation. When 



JOTI JOURNAL – AUGUST 2023 – PART II  226 

such a step has been taken by the parties, and the law very clearly allows them to 

do the same, the High Court then cannot override such compounding and impose 

its will. 

•  

163. TRADE MARKS ACT, 1999 – Section 29 (2) (c) 

 COPYRIGHT ACT, 1957 – Section 45 

  CIVIL PROCEDURE CODE, 1908 – Order 39 Rules 1 and 2 
 

(i) Infringement of Trade Mark – Suit for injunction – Appellant is 

registered trade mark holder of ‘Calcutta Bidi’ since 1999 and also, 

registered under Copyright Act since 2005 – Respondents obtained 

a copyright registration in 2021 for an identical product by the 

name ‘New Calcutta Bidi’ – Plea of distinctive features taken by the 

respondent – Held, subsequent registration does not entitle the 

respondant to use deceptively similar trade mark – Injunction 

granted. 

(ii)  Territorial jurisdiction – Cause of action has arisen within the 

territorial jurisdiction of Jabalpur inasmuch as defendants are 

carrying business in Jabalpur, therefore, Jabalpur court has  

jurisdiction to try the suit in respect of the registered trade mark. 
     

        O;kikj fpUg vf/kfu;e]O;kikj fpUg vf/kfu;e]O;kikj fpUg vf/kfu;e]O;kikj fpUg vf/kfu;e]    1999 & /kkjk1999 & /kkjk1999 & /kkjk1999 & /kkjk    29292929    (2222) (xxxx) 
 izfrfyI;f/kdkj vf/kfu;e] 1957 & /kkjkizfrfyI;f/kdkj vf/kfu;e] 1957 & /kkjkizfrfyI;f/kdkj vf/kfu;e] 1957 & /kkjkizfrfyI;f/kdkj vf/kfu;e] 1957 & /kkjk    45454545     
        flflflflfoy izfØ;k lafgrk] 1908 & vkns”kfoy izfØ;k lafgrk] 1908 & vkns”kfoy izfØ;k lafgrk] 1908 & vkns”kfoy izfØ;k lafgrk] 1908 & vkns”k    39 fu;e 139 fu;e 139 fu;e 139 fu;e 1    ,oa 2,oa 2,oa 2,oa 2    
    

(i)        O;kikj fpUg dk vfrya?ku & O;kns”O;kikj fpUg dk vfrya?ku & O;kns”O;kikj fpUg dk vfrya?ku & O;kns”O;kikj fpUg dk vfrya?ku & O;kns”k gsrq okn &k gsrq okn &k gsrq okn &k gsrq okn &    vihykFkhZ ^dydRrk vihykFkhZ ^dydRrk vihykFkhZ ^dydRrk vihykFkhZ ^dydRrk 
chM+h^  chM+h^  chM+h^  chM+h^  ds 1999 ls jftLVªhd`r O;kikj fpUg ds /kkjd gSa ,oa 2005 ls ds 1999 ls jftLVªhd`r O;kikj fpUg ds /kkjd gSa ,oa 2005 ls ds 1999 ls jftLVªhd`r O;kikj fpUg ds /kkjd gSa ,oa 2005 ls ds 1999 ls jftLVªhd`r O;kikj fpUg ds /kkjd gSa ,oa 2005 ls 
izfrfyI;f/kdkj vf/kfu;e esa Hkh iathdr̀ gSa & izR;FkhZ us le:i mRikn izfrfyI;f/kdkj vf/kfu;e esa Hkh iathdr̀ gSa & izR;FkhZ us le:i mRikn izfrfyI;f/kdkj vf/kfu;e esa Hkh iathdr̀ gSa & izR;FkhZ us le:i mRikn izfrfyI;f/kdkj vf/kfu;e esa Hkh iathdr̀ gSa & izR;FkhZ us le:i mRikn 
^U;w dydRrk chM+h^ ds uke ls izfrfyI;f/kdkj 2021 esa iathdj.^U;w dydRrk chM+h^ ds uke ls izfrfyI;f/kdkj 2021 esa iathdj.^U;w dydRrk chM+h^ ds uke ls izfrfyI;f/kdkj 2021 esa iathdj.^U;w dydRrk chM+h^ ds uke ls izfrfyI;f/kdkj 2021 esa iathdj.k k k k 
djk;k Fkk & izR;FkhZ }kjk fof”djk;k Fkk & izR;FkhZ }kjk fof”djk;k Fkk & izR;FkhZ }kjk fof”djk;k Fkk & izR;FkhZ }kjk fof”k"V y{k.kk"V y{k.kk"V y{k.kk"V y{k.k    dk vfHkokd~ fy;k x;k & dk vfHkokd~ fy;k x;k & dk vfHkokd~ fy;k x;k & dk vfHkokd~ fy;k x;k & 
vfHkfu/kkZfjr] i'pkr~orhZ iathdj.k izR;FkhZ dks vfHkfu/kkZfjr] i'pkr~orhZ iathdj.k izR;FkhZ dks vfHkfu/kkZfjr] i'pkr~orhZ iathdj.k izR;FkhZ dks vfHkfu/kkZfjr] i'pkr~orhZ iathdj.k izR;FkhZ dks Hkzked le:i O;kikj Hkzked le:i O;kikj Hkzked le:i O;kikj Hkzked le:i O;kikj 
fpUg ysusfpUg ysusfpUg ysusfpUg ysus    gsrq vf/kd`r ugha djrk & O;kns'gsrq vf/kd`r ugha djrk & O;kns'gsrq vf/kd`r ugha djrk & O;kns'gsrq vf/kd`r ugha djrk & O;kns'k k k k iznku fd;kiznku fd;kiznku fd;kiznku fd;k    x;kx;kx;kx;kA A A A     

(ii)    {ks=h; vf/kdkfjrk & okn{ks=h; vf/kdkfjrk & okn{ks=h; vf/kdkfjrk & okn{ks=h; vf/kdkfjrk & okn    dkj.k tcyiqj ds {ks=h; vf/kdkfjrk esa dkj.k tcyiqj ds {ks=h; vf/kdkfjrk esa dkj.k tcyiqj ds {ks=h; vf/kdkfjrk esa dkj.k tcyiqj ds {ks=h; vf/kdkfjrk esa 
mRiUu gqvk mRiUu gqvk mRiUu gqvk mRiUu gqvk ,oa ,oa ,oa ,oa tSlktSlktSlktSlk    fd fd fd fd izR;FkhZizR;FkhZizR;FkhZizR;FkhZx.kx.kx.kx.k    tcyiqj esa O;olk; dj jgs gSatcyiqj esa O;olk; dj jgs gSatcyiqj esa O;olk; dj jgs gSatcyiqj esa O;olk; dj jgs gSa]]]]    
blblblblfy,fy,fy,fy,    tcyiqj U;k;ky; dks iathd`r tcyiqj U;k;ky; dks iathd`r tcyiqj U;k;ky; dks iathd`r tcyiqj U;k;ky; dks iathd`r O;kikj fpUg O;kikj fpUg O;kikj fpUg O;kikj fpUg ds laca/k eas okn ds laca/k eas okn ds laca/k eas okn ds laca/k eas okn 
dh lquokbZ dk {ks=kf/kdkjdh lquokbZ dk {ks=kf/kdkjdh lquokbZ dk {ks=kf/kdkjdh lquokbZ dk {ks=kf/kdkj    izizizizkIrkIrkIrkIr    gSAgSAgSAgSA     
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Hindustan Bidi Manufacturing, Nadia v. Sunderlal Chhabilal 
and anr. 
Order dated 29.08.2022 passed by the High Court of Madhya 

Pradesh in Miscellaneous Appeal No. 1529 of 2022, reported in 

2022 (4) MPLJ 582 

 Relevant extracts from the order: 

These issues which have been raised in this appeal are whether words 

“Calcutta” for which there is a disclaimer in the trade mark registration certificate 

of 1997 will entitle the defendants to use disclaimed word “Calcutta” despite there 

being no disclaimer in the subsequent registered trade mark of the year 2013 and, 

therefore, whether registration of defendants under the Copyright Act or Excise 

Act will permit him to use similar trade mark namely “New Calcutta Bidi” merely 

on the basis of certain distinctive feature like use of rising sun rays and instead of 

use of a child within the circle, use of adult despite having many other similarities 

like use of Howrah Bridge, use of three languages i.e. Hindi, English and Bangla 

and also use of the similar colour combination which is used by the plaintiff.  

On a close perusal of the judgment rendered in M/s Anshul Industries v. 

M/s Shiva Tobacco Company, ILR (2007) I Delhi 409, the Delhi High Court has 

infact held that when question of deceptive similarity between the two marks is to 

be decided, then it cannot be decided by keeping both of them by the side of each 

other as consumer may not get such an opportunity. The question of deceptive 

similarity is to be determined keeping in mind the educational and social status of 

target consumer. 

This aspect has been dealt with by the Supreme Court in the case of Parle 

Products (P) Ltd. v. J.P. and Co., Mysore,  (1972) 1 SCC 618 and that being the 

spirit of the law, therefore, it being a matter of evidence as to what are the points 

of similarity and dissimilarity, injunction should not have been denied by the trial 

court in favour of the plaintiff after conducting a roving enquiry without having 

regard to the legal issues namely and admittedly that defendant is not a registered 

trade mark holder of  “New Calcutta Bidi”.  Registration under the Copyrights act 

will not give any exclusive right to the violation of trade mark as has been held in 

the case of Kaira District Co-operative Milk v. Bharat Confectionery Works ILR 

1993 Delhi 285.  
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The next issue is as to the territorial jurisdiction. In the plaint itself, the 

plaintiff has mentioned in paragraph 42 that cause of action has arisen within the 

territorial jurisdiction of Jabalpur inasmuch as defendant no. 1 is residing and 

carrying on business within the jurisdiction of this Hon’ble Court and also the 

goods of defendant nos. 1 and 2 bearing infringing trade mark/label comprising 

the words ‘Calcutta bidi’ and picture of Howrah bridge are being sold by the 

defendants within the jurisdiction of this Hon’ble court in Jabalpur and defendants 

are carrying business in Jabalpur, therefore, this Hon’ble court has a jurisdiction 

to entertain, try and disposed of the suit in respect of the registered trade mark. In 

reply, defendant submits that the plaintiff is not having any business within the 

territorial business in Jabalpur. 

At this stage, learned counsel for the appellant submits that thereafter a fresh 

power of attorney was given in favour of the power of attorney holder. However, 

it is evident from the reply filed by the defendant that they have not denied the 

fact that they are not carrying the business of selling bidi with a similar wrapper 

having picture of Howrah bridge and using the words ‘Calcutta Bidi’ with prefix 

‘New’. 

•  

"Criminal justice deals with complex human problems and diverse 

human beings. A Judge has to balance the personality of the offender 

with the circumstances, situations and the reactions and choose the 

appropriate sentence to be imposed." 

- Dr Arijit Pasayat, J. in State of Rajasthan v. Kheraj Ram,                   

(2003) 8 SCC 224, para 26  
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PART - III 

CIRCULARS/NOTIFICATION 

NOTIFICATION DATED 22.06.2023 OF THE LAW & LEGISLATIVE AFFAIRS 

DEPARTMENT, GOVERNMENT OF M.P. REGARDING AMENDMENT IN 

MADHYA PRADESH JUDICIAL SERVICE (RECRUITMENT AND 

CONDITIONS OF SERVICE) RULES, 1994 

F.NO. 3106/XXI-B(One)/2023 - In exercise of the powers conferred by Article 

234 read with the proviso to Article 309 of the Constitution of India, the Governor 

of Madhya Pradesh, in consultation with the High Court of Madhya Pradesh, 

hereby, makes the following amendments in the Madhya Pradesh Judicial Service 

(Recruitment and Conditions of Service) Rules, 1994, namely:- 

AMENDMENTS 

In the said rules,- 

1. For rule 2, the following rule shall be substituted, namely:- 

“2. Definitions. - In these rules, unless the context otherwise requires: 

(a) “Appointing Authority” means the Governor of Madhya 

Pradesh; 

(b) “Commission” means Madhya Pradesh Public Service 

Commission; 

(c) “Direct Recruitment” means direct recruitment to the posts 

in category (1) of sub-rule (1) of rule 3 in manner prescribed 

in sub-rule (1) of rule 5 of the rules;  

(d) “Disorderly” conduct or using unfair means refers to any 

means by exercising or attempting to influence the 

examination at any stage i.e., Preliminary Examination, 

Main Examination or Viva Voce; 

(e) “Government”, “Governor” and “State” means the 

Government of Madhya Pradesh, the Governor of Madhya 

Pradesh and the State of Madhya Pradesh, respectively; 

(f) “High Court” means the High Court of Madhya Pradesh; 

(g) “Recruiting Authority” means the Examination Cell of 

High Court; 
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(h) Service means the Madhya Pradesh Judicial Service. 

2. For rule 3, the following rule shall be substituted, namely:- 

 “3.  Constitution of Service:- 

(1) The service shall consist of the following categories, namely;- 

(i) Civil Judge, Junior Division [Entry Level] 

 Rs.77480-136520 level J-I 

(ii) Civil Judge, Junior Division Grade-II, I
st
 ACP 

 Rs. 92960-136520 level J-II   

 [non-functional, after completion of 5 years] 

(iii) Civil Judge, Junior Division Grade-I, II
nd

 ACP 

 Rs. 111000-163030 level J-III 

 [non-functional, after completion of 5 years] 

(iv) Civil Judge, Senior Division - (Promotion Cadre) 

 Rs. 111000-163030 Level J-III 

(v) Senior Civil Judge (Grade-II) Senior Division/Chief 

Judicial Magistrate/ Additional Chief Judicial 

Magistrate ( I
st
 ACP Grade after completion of 5 years 

in the cadre in the Senior Civil Judge).  

 Rs. 122700-180200 Level J-IV. 

(vi) Senior Civil Judge Grade-I/Chief Judicial 

Magistrate/Additional Chief Judicial Magistrate (II
nd

 

ACP Grade after completion of another 5 years in the cadre 

of Senior Civil Judge) 

 Rs. 144840-194660 Level J-V 

(2)   The service shall consist of the following persons.- 

(a) A person who, at the time of commencement of these rules, is 

holding substantially or in officiating capacity, the post of Civil 

Judge. 

(b) Persons entitled to the service in accordance with the provisions 

of these rules. 

3. For rule 5, the following rule shall be substituted, namely:- 

 “5.   Method of Appointment and the Appointing Authority.- 



JOTI JOURNAL – AUGUST 2023 – PART III 7 

(1) All appointments to category (i) of rule 3(1) shall be made by the 

Governor by direct recruitment in accordance with the 

recommendation of the High Court on selection. 

(2) The candidates shall be considered on the basis of the preliminary 

examination, main examination and viva-voce/interview conducted by 

the High Court. The procedure and curriculum for holding 

examinations/ viva-voce/interview for the selection of the candidates 

shall be as prescribed by the High Court. 

(3) The candidates belonging to the General and Other Backward Classess 

category must secure at least 60% marks and the candidates from the 

reserved category (Scheduled Castes and Scheduled Tribes) must 

secure at least 55% marks in the preliminary examination. 

(4) The candidates belonging to the General and Other Backward Classess 

category must secure at least 50% marks and the candidates from the 

reserved category (Scheduled Castes and Scheduled Tribes) must 

secure at least 45% marks in each paper and at least 50% in aggregate 

in the main examination. 

(5) The candidates must secure at least 40% marks in the viva-voce / 

interview. 

(6) The order of merit shall be prepared on the basis of the marks obtained 

by the candidates in the main examination and the viva-

voce/interview. 

(7) Examinations shall be conducted by the High Court each year as far as 

possible on the basis of availability of vacancies for selection of 

candidates. 

(8) Appointment to the cadre of Civil Judge, Senior Division shall be 

made by the High Court by selection on the basis of merit-cum-

seniority from amongst the Civil Judges who have completed 5 years 

of continuous service. 

(9) Appointment to the post of Chief Judicial Magistrate/Additional Chief 

Judicial Magistrate under section 12 of the Code of Criminal 

Procedure, 1973 (2 of 1974) shall be made from amongst the Civil 

Judges, Senior Division by the High Court, on the basis of merit- cum-

seniority. 

(10) Assured Career Progression scales as provided in categories (ii), (iii), 
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(v) and (vi) under sub-rule (1) of rule 3, may be granted by the High 

Court to the members of the service on appraisal of their work and 

performance and on completion of the requisite continuous period of 

service as indicated in that sub-rule. 

4. After rule 5, the following rule shall be inserted, namely:- 

“(5A). Duration of validity of the select list:- 

 In case of appointment under category (i) of rule 3(1), the select list 

of the successful candidates in the examination in any recruitment 

year shall be valid upto 12 months from the date of declaration of the 

select list." 

5. In rule 6, for the existing marginal heading, the following marginal heading 

shall be substituted, namely:- 

“6. Reservation of posts for Scheduled Castes, Scheduled Tribes, Other 

Backward Classes and Persons with Disabilities and after rule 6, the 

following rules shall be inserted, namely:- 

“6A.  6% posts shall be horizontally reserved, only at the time of 

initial recruitment for persons suffering from locomotor 

disability including leprosy cured, dwarfism, muscular 

dystrophy and acid attack victims, excluding cerebral palsy, as 

specified under section 34 of the Rights of Persons with 

Disabilities Act, 2016 (49 of 2016): 

 Provided that if such reserved posts or any of them are not 

filled in a given recruitment year due to non availability of 

suitable candidates, such vacancy shall be carried forward into 

the succeeding recruitment year and if no suitable candidate is 

available, then they shall be treated as unreserved posts. 

6B.  Any candidate, except Persons with Benchmark Disability, 

who is not a bonafide resident (domicile) of the State of 

Madhya Pradesh, shall be treated as belonging to the general 

category in all respects.” 

6. For rule 7, the following rule shall be substituted, namely:- 

“7.  Eligibility:- 

No person shall be eligible for appointment by direct recruitment to 

the posts in category (i) of rule 3 (1) unless,- 

(a) he is a citizen of India; 
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(b) he has good character and is of sound health and free from any 

bodily defect which renders him, unfit for such appointment; 

(c) he has attained the age of 21 years and not completed the age 

of 35 years on the first day of January of the following year in 

which the applications for appointment are invited; 

(d) the upper age limit shall be relaxable up to a maximum of three 

years, if a candidate belongs to the Scheduled Castes, 

Scheduled Tribes or Other Backward Classes and Specially 

Abled Persons; 

(e) the upper age limit of a candidate who is a Government 

Servant (whether permanent or temporary) shall be relaxable 

up to the age of 38 years ; 

(f) the upper age limit of a candidate shall be relaxable by the 

appropriate number of years, if no recruitment takes place for 

one year or more, to the Madhya Pradesh Judicial Service; 

(g) he possesses a Bachelor Degree in Law from a university 

recognized by the Bar Council of India: 

 Provided that he has practiced continuously as an advocate for 

not less than 3 years on the last date fixed for submission of the 

application. 

Or 

An Outstanding law graduate with a brilliant academic career 

having passed all exams in the first attempt by securing at least 

70% marks in the aggregate, in the case of General and Other 

Backward Classes category and at least 50% marks in the 

aggregate in case of candidates from the reserved categories 

(Scheduled Castes and Scheduled Tribes) in the five/three 

years in Law. . 

Note:- The eligibility criteria for seeking benefits under rule 7, for 

Specially  Abled Persons shall be as under:- 

(i) For the purpose of getting benefit of this provision, the 

certificate issued only by the Medical Board of Central/State 

Government shall be valid; 

(ii) On the date of submitting the application for the post, the 

applicant's Specially Ableness shall not be less than 40%.". 
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7. For rule 8, the following rule shall be substituted, namely:- 

“8.   Disqualification.- 

(1)  A candidate who is or has been declared by the Recruiting Authority 

or the Appointing Authority, as the case may be, guilty of 

impersonation or of submitting fabricated or tampered documents or of 

making statements which are incorrect or false or of suppressing 

material information or using or attempting to use unfair means in the 

examinations or interview or otherwise resorting to any other irregular 

or improper means for obtaining admission to the examinations or 

appearance at the interview shall, in addition to rendering himself 

liable to criminal prosecution, be debarred either permanently or for a 

specified period,- 

(a)  by the Recruiting Authority or the Appointing Authority, as the 

case may be, from admission to any examination or appearing at 

any interview held by the Recruiting Authority for selection of 

candidates; or 

(b)   by the Government from employment under the Government. 

(2)  A person shall be disqualified for appointment by direct recruitment, if 

he or she,- 

(a) has more than one spouse living ; 

(b) has been dismissed or removed from service by any High Court, 

Central or State Government, Statutory Body or Local Authority ; 

(c) has been convicted of an offence involving moral turpitude or 

has been permanently debarred or disqualified by any High Court 

or Union Public Service Commission or any State Public Service 

Commission or any Services Selection Board or Staff Selection 

Commission constituted under statutory provisions by the 

Government; 

(d) has been involved in such other criminal case which in the 

opinion of the Appointing Authority is not suitable to discharge 

the functions as a Judicial Officer ; 

(e) has been found guilty of professional misconduct under the 

provisions of the Advocates Act, 1961 or any other law for the 

time being in force: 

(f) has accepted or accepts dowry at the time of his marriage. 
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 Explanation.- In this clause, the word “dowry” shall have the same 

meaning as assigned to it in Dowry Prohibition Act, 1961 (No.26 of 

1961).". 

8. In rule 10, in sub-rule (1), for the words "in order", the words "in the order" 

shall be substituted. 

9. In rule 11,- 

(i)  for sub-rule (c), the following sub-rule shall be substituted, namely : 

“(c)  It shall be competent for the High Court at any time during the period 

of probation, in the case of Civil Judge, Junior Division (Entry Level) 

to recommend discharge from service. 

(ii) in clause (d), in second line, for the word permanent the words a 

permanent shall be substituted and after word available a comma shall 

be inserted and thereafter the word "confirmed", for the word “on”, the 

word “to” shall be substituted. 

(iii) after clause (d), the following clause shall be added, namely:- 

“(e)  A probationer shall continue as such until confirmed or 

discharged from service, as the case may be.". 

10. For rule 14, the following rule shall be substituted, namely:  

“14. Pay, allowances and other conditions of service.- The dearness 

allowance of the members of Madhya Pradesh Judicial Service shall be 

governed by the Madhya Pradesh Judicial Services Revision of Pay 

(Revision of Pay, Pension and Other Retirement Benefits) Rules, 2003 and 

the Madhya Pradesh Judicial Services (Revision of Pay, Pension and Other 

Retirement Benefits) Rules, 2022 as amended from time to time and the 

same Dearness Allowance formula as being adopted by the Central 

Government shall be followed. 

11. The existing rule 15 is deleted and in its place, the existing rule 16 is 

renumbered as rule 15. 

12. For rule 16, the following rule shall be substituted, namely:- 

“16.  Resignation and Execution of Bond.- 

The candidate on appointment on probation, shall execute a ‘Bond’ in the 

prescribed format for a sum of Rs. Ten Lakhs and also give an undertaking 

that, after joining service he shall serve for a minimum period of five years. 

In case he resigns from service or leaves service in any other manner, before 

the above mentioned period or in case of breach of any of the conditions of 

the ‘Bond’, the ‘Bond’ would be liable to be forfeited and he shall pay the 

‘Bond’ amount of Rs. Ten Lakhs: 
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Provided that where the officer with prior permission tenders resignation, 

for accepting a job in the Central Government or the State Government of 

Madhya Pradesh, he may not be required to pay the ‘Bond’ amount.”. 

13. Rule 16A and 16AA shall be deleted. 

14. For rule 18, the following rule shall be substituted, namely:- 

“18.  Deputation.- 

Any member of the service, with the concurrence of the High Court, may be 

appointed on deputation, for a period not exceeding four years continuously, 

to perform the duties and obligations of any posts of the Central 

Government or the State Government, or for the post/service of any other 

organization, which is wholly or partly owned or controlled by the Central 

Government or the State Government.”. 

15. For rule 19, the following rule shall be substituted, namely:-  

“19.  Power to relax.- 

Where the Hon the Chief Justice is satisfied that the operation of any of 

these rules causes undue hardship in aity particular case or class of cases, he 

may for reasons to be recorded in writing dispense with or relax the 

particular rule to such an extent and subject to such exceptions and 

conditions as may be deemed necessary: 

Provided that as and when any such a relaxation is granted by the Hon’ble 

Chief Justice, the Governor shall be informed of the same. 

16.  For rule 20, the following rule shall be substituted, namely:-  

 “20.  Interpretation.- 

If any question arises relating to the interpretation of these rules, the 

decision of the High Court shall be final. 

17.    After rule 20, the following rule shall be added, namely:- 

“21.  Repeal and Saving.- 

The Madhya Pradesh Judicial Service (Classification, Recruitment and 

Conditions of Service) Rules, 1955 are hereby repealed: 

Provided that any order made or action taken under the rules so repealed 

shall be deemed to have been made or taken under the corresponding 

provisions of these rules. 

By order and in the name of the Governor of Madhya Pradesh, 

                                 UMESH PANDAV, Secy. 

•  
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