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ACCOMMODATION CONTROL ACT, 1961 (M.P.)
e fEr fefeaH, 1961 (A.)

Sections 12 (1)(a),(f) and (g) — Eviction suit — Bona fide requirement —
Non-disclosure of availability of alternate accommodation — Effect.

gRIG 12(1)(®), (@) 3R (B) — FT=hT T 918 — IRAfAd MIeIHT
— dpfoud 3MATT BT IUALIAT DT YDA — Y9I |
123 175

ARBITRATION AND CONCILIATION ACT, 1996
AregeRM 3R gorg A, 1996

Section 9 — Commercial Court — Territorial jurisdiction in claim regarding
rendition of accounts, explained.

gRT 9 — dAIMOINTS IR — ol URJd &) & <1d § HIldsd
SAIHR FHTAT T | 124 176
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Sections 16, 34 and 35 — Arbitral award — Effect of raising issue of jurisdiction
before executing court for the first time.

gRTY 16, 34 U9 35 — HIEILH IR — FMEOGR BT avay frwred
RITI & FHel G2 gR FoT¢ S &bl Y4Ta | 125 177

CIVIL PROCEDURE CODE, 1908
fafaer ufshar dfzdar, 1908

Section 11 — Res Judicata — Issue not arising for consideration in previous
suit cannot operate as res judicata in subsequent suit.

ORI 11 — Yd =g — gaadi YR ¥ faR & foy So=1 781 8
qrer faarerd ygETdad YhRoT H 99 g & WU H YHIT A8l & |
126 178
Section 11 and Order 7 Rule 11 — (i) Res Judicata — Lis between parties
decided by the Writ Court — Order would operate as res judicata on
subsequent proceeding — Party precluded from filing civil suit seeking the
same relief.
(i1) Doctrine of merger — Writ Court decided the matter on merits — In writ
appeal, liberty to file civil suit was allowed — Order passed by Writ Court on
merits shall survive — Doctrine of merger not applicable.
gRT 11 T4 MY 7 99 11 — (i) Q@ =99— RT <RI gRT UedRI
& #g BT fdare FRIpd (BIT T —3MQel geEadl dRAE! W)
QAR & w9 H YAl — UEeR FHE JgAIY Bg M 918 SRR
DR I |
(ii) faeras &1 Rygia — Re =marer gRT vy qu—3y R F*R1$pd —
Re ardiar # fafda aq IRgd &= @1 Wd=ar &l 1= & 18 — Re
RITA BT U—aIY R UIRT AR Sifad I — faeaq &1 RHgid
INEGER 127 179

Section 16(d) — See section 9 of Arbitration and Conciliation Act, 1996.
gRT 16 () — <X AT 3R golg ARIH, 1996 BT TR 9 |

124 176
Section 89 — See section 16 of the Court Fees Act, 1870.
gRT 89 — < AT B AfAFTIH, 1870 BT URT 16 |

133 187
Section 100 — (i) Admission of title — Effect — In absence of a deed of
conveyance, duly stamped and registered as required by law, no right, title or
interest in immovable property can be transferred by mere admission of the
parties.
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(i1) Rights of possession-holder — Plantiff can on strength of his possession
resist interference from persons who have no better title than himself, to the
suit property.

gRT 100 — (i) W & Wipld — ywrg — fafy sgar wifdd vd
Gollghd, fashd U & oWId H, ddd UTHRI B WGl & IR W
3rad Hufed ¥ 239, W@ a1 AfEBR faRa T8l 81 Feahdl |

(i) MMEATTIRI & FTHR — q<T AMEOTT & I W U 3T Afdd
RTad T 9 31e8] W A8l &, dI f[dared Jufd R & 7 B
BIEY DI b Fehall & | 128 181
Section 100 — See Section 12 (1)(a), (f) and (g) of the Accommodation
Control Act, 1961 (M.P.)

gRT 100 — <@ A a0 AfSfTm, 1961 (FW) @ arT 12(1)(®),
@) 3R (®) | 123 175
Order 14 Rule 5 — (i) Additional Issue — Parties can plead inconsistent or
alternative pleas but not to the extent of being mutually destructive to each
other.

(i) Meaning of the expressions ‘alternative’ and ‘inconsistent’ explained.
ARY 14 M 5 — (i) IfdRad a1 Wed — UETdR IR 3@l
Ihfoud Warm s WMl & of Idhd & &b 98 IREOR fREmRT A
&l |

(il) dhfedd’ Ud IRITA’ &l &T 1ef arr Ta1| 129 182
Order 22 Rules 3, 4 and 11 and Order 43 Rule 1 (r) — Legal representative

— Effect of substitution of legal representatives in miscellaneous appeal and
not in main suit.

AT 22 99 3, 4 TG 11 [T o1_¥ 43 I 1 (]) — Rl ufaf=fy
— fafrs ufafel &1 daa fafdy erfiar # Srew vd g1 arg 7 78 e

S & g9 | *130 184
Order 39 Rules 1 and 2 — Temporary injunction — Prima facie case — How to
determine?

QY 39 9 1 Td 2 — SRl fmuren — YoM gRedl HMHer —
AR &9 & ? 131 184

Order 39 Rule 1 and 2 — See Section 29 (2) (c) of Trade Marks Act, 1999.
MY 39 A 1 TG 2 — < IR g MM, 1999 &1 gRT 29 (2) () |
163 226
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Act/ Topic Note No. Page No.

Order 41 Rule 25 to 29 — (i) Additional documents taken on record —
Appellate Court can take additional evidence or direct the trial court to record
evidence and send it back — Remand after setting aside judgment and decree
wholly unwarranted.

(i) Resettlement of issues — After framing of new issues, matter is to be
referred to the trial court with direction to take additional evidence on newly
framed issues and return with findings.

AT 41 99 25 9 29 — (i) S1fuRaa TxmEel 3fferd W forg T —
A IR JAfARTT A6 o Fdbell © AT AR AT BT ey
o QIR a9 Ao @ oy AR wR Fadl ® — Aot der fe@r &t
AT R UIAYYoT, Yol w9 F A |

(ii) faarael @ gaReIuar — AU fdareas R &1 & d1" dHar
foamor ST @ 39 Ay & | Aem ST anfed o fe Av
foxfaa faarasl R IfaRed Ay dex bl & |1 aod A9 |

132 185

COURT FEES ACT, 1870
RTI B JAETH, 1870

Section 16 — Refund of court fees — Even if the matter is settled outside the
Court by the parties without invoking provisions of section 89 CPC, they are
entitled to the refund of full court fees u/s 16 of the Act.

gRT 16 — IRYD DI YAl — AT UGTHRI §RT GgRT 89 AU &
AT BT JATgA [ 997 <Irarerd & 918” J/el gotsn forn g i
A1 AR &1 gRT 16 & AT T TSI Yob dYF UTG DR
BT ADBR B | 133 187

CRIMINAL PROCEDURE CODE, 1973
Tug Yfshar Giedr, 1973

Sections 91 and 482 — See section 138 of Negotiable Instruments Act, 1881.
gRIG 91 Td 482 — QW U ford S1fafgH, 1881 &I €T 138 |
159 223
Sections 110, 111 and 116 (3) — When can order of interim bond for
maintaining peace and good behaviour can be passed?
gRIY 110, 111 TG 116 (3) — @RI AR 3BT ARV IR~ W& B
JAARH IS BT MM e UIRT fhaT S HAhdT &7
134 189

JOTI JOURNAL - JUNE 2023 v



Act/ Topic Note No. Page No.

Section 156 — See sections 141 and 302 r/w/s 149 of the Indian Penal Code,
1860.

gRT 156 — o AR TUS AiZdl, 1860 P TRIT 141 Ud 302 AUl
EINT 149 | 142 199

Section 164 — (1) Voluntary statement of accused — Extent and ambit.

(i1) Confession — Investigating officer could facilitate recording of confession
only by producing the accused before Magistrate — Deviation from that
procedure not acceptable.

gRT 164 — (i) MR & WBH HIT — fawR vd a7 |

(i) GBI — JITEU ARTHRI bad ANYFT P ARLE & FHeT
IR PR ARAIRIT BT BRI Fhl & — UhAT I fAwe eR Iy
& | 135 190

Sections 202 and 204 — See sections 405 and 406 of the Indian Penal Code, 1860.

YRIT 202 UG 204 — oXd YR US f2dl, 1860 b1 &RTU 405 UG 406 |
150 212

Sections 227 and 228 — See sections 107 and 306 of the Indian Penal Code 1860.

YRIT 227 UG 228 — X YR Us Wfadl, 1860 @I &RTT 107 Ud 306 |
141 197

Section 319 — Summoning of additional accused — Test — If available
material, more or less, carries the same weightage and value as has been
testified against those accused facing trial, power u/s 319 CrPC can be
invoked.

gRT 319 — IJfARF AYFT BT AZT HAT — BT — IlT I
qed, IF! U Td Hewd I fqeRa ifgal & wEE g 8 —
gRT 319 SUH. @ AfATAT BT ITANT fFar ST Favar 2 |

136 191

Sections 408 and 439 (2) — (i) Transfer of case — Only because of an
unfavourable order passed by the court, case cannot be transferred to the other
court.

(i1) Cancellation of bail — Jurisdiction — When liberty has been misused by
accused, application for cancellation of bail would lie before the same court —
However, when bail has been granted erroneously without considering
material on record application would lie to superior court.
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gRTY 408 UG 439 (2) — (i) PO HI IAART — dHdd sAd b
AT §RT Uil Qe UIRA T A1 8 — TRl 379 IR H
AR =ET fobar ST e |

(i) SHMd Qg HRAT — SAMGBR — S AWIdd gRT STSIMal Bl
GRUANT fBaT AT T4 S R&q $R B BrRIdae SUl e H
Bl — WY S AT ey TR IUS™ 9edl R fIER By e
IRl wu I & Mg T 3AAed IRS RATAI gRT Aeiy |

137 192
Sections 451 and 457 — Interim custody of vehicle — Effect of confiscation by
Collector.
gRIG 451 Td 457 — dl8d &I AR FYail — Holde’ gRI ARTB
DI YHTT | 138 193
EVIDENCE ACT, 1872
ey e, 1872

Sections 27 and 30 — See section 164 of the Criminal Procedure Code, 1973.

gRTY 27 U9 30 — S qUS UlhaT Hidl, 1973 &1 URT 164 |
135 190
Section 74 — Public document — Merely because documents are filed in Court,

they cannot be treated as public documents unless exhibited or it is an act of
Court.

YRT 74 — AP TS — ofd ddb Uy Iifed = 81 a1 =R¥d w-F &
AT & wY H Dlg WS 9 8, ddd 30 JUR W fb I8

=T H R fhar 131, S ol ISt T8l AT ST b |
*139 195

Section 115 — See section 8 (a) of the Hindu Succession Act, 1956.

gRT 115 — 9@ feg ScRIEeR Irfaf-g4, 1956 I €RT 8 () |
140 195

GOVANSH VADH PRATISHEDH ADHINIYAM, 2004 (M.P.)

Tiraer aer wfonyr srfef=gH, 2004 (AY)
Sections 4, 6, 9 and 11(5) — See sections 451 and 457 of the Criminal
Procedure Code, 1973.

YRS 4, 6, 9 T4 11(5) — <& g0 ufohar Afdr, 1973 @ &RV 451 U4
457 | 138 193
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HINDU SUCCESSION ACT, 1956
feg ScRItaR I+, 1956

Section 8 (a) — (i) Suit for Partition — Claim for share in property of
grandfather who died intestate — Self-acquired property of grandfather -
Pre-deceased father of the claimant did not have any right by birth — Father
relinquished his right for some consideration — Claimants not entitled for
share in grandfather’s property.

(i1) Doctrine of estoppel — When pre-deceased father relinquished his share in
lieu of valuable consideration — Claimants being the heirs of the deceased, are
bound to the same extent.

gRT 8 (B) — (i) foroe & foly are — <r&T &1 Fddd 9g & 9.
Hufed # ey & fofg grar — seT @) W@ ifvla wufed — SeR &
-5 O & U7 O 9 SifeR el — fidqr 7 g ufdee @ oy s
BRI BT SAIRT febdT — STIGR Q1T bl Hufedd H fERY BT ghaR Tl |

(i) a9y &1 Rrgid — 9 yd 9d fUar & Jedad gfawe & dacl H
U 31 Bl QAT — TMEER Jadb & ISTRIGGRI 84 & AR I
AT T 9 BT 140 195

INDIAN PENAL CODE, 1860
YRAY <vs Gfedl, 1860

Sections 107 and 306 — Framing of charge — Abetment to suicide — Deceased
was having legal remedy against harassment for repayment of loan, but
instead of choosing legal remedy, ended his life thereby implicating the
accused.

gRIG 107 TG 306 — IRMY fRFIT fhar omr — sncAsan & ford
QURY — Hdd & U SYR &I AR AT 9 R A B dlel IRV 4
go @1 fAf¥e STIR U AT WR] IS gRT VAT 9 &R AU
ST BT FHIG DR DT A [HAT TAT AR SAAGa bl 3fferad b |
141 197
Section 141 and 302 r/w/s 149 — (i) Unlawful assembly — Five persons,
whose names were mentioned in the FIR, were tried separately — Whether
section 149 IPC attracted? Held, Yes.
(i) Unlawful assembly — Whether less than five persons can be convicted?
(ii1)) Delay in filing FIR — Effect of — If the delay has been sufficiently and
properly explained, no benefit of doubt should be given to the accused.
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€RT 141 UG 302 HUST GRT 149 — (i) A fovg SAm@ — UM gae
Rare & o @ @ 9™ aftid o IR SH@T 3Tl Tl faaror fadha
ST BT o — T YRA GUs AfRdT @l ORT 149 3MHNd B8RP
arfafeeriRa, & |

(i) ffr foeg S — w1 Uig F HF AN B ARG BT ST Fhdl
27

(iii) g\ T Rue ¥ faer — ywa — I o) &1 gaia iR 3
PHRU W (AT T B A AMYFT DI g Bl M T8l QAT Sl
=RV | 142 199

Sections 201 and 302 — Circumstantial evidence — Complete chain must be
established meticulously with forensic clarity.
gRIY 201 T4 302 — URRAMTS A1ed — X1 Sl $l A d D
IR FRH—{A BT FedT & A1 WU fhar S a1y |

143 201

Sections 201 and 302 — Murder — Circumstantial evidence — Dead body of
victim exhumed after several months — No medical proof of homicidal death
but chain of circumstances fully established — Conviction held proper.

¢RTY 201 UG 302 — BT — URRIfIST ey — NifSd &1 919 & A
®g HIE e [Pl AT — A 9 BT Blg (Afbedrd JA0T T8l —
URCHICH H g @ PRUT BT Udl ] el Hbl UReg IRRfAl @
HIAT Y1 AR I 1T — SRy S | 144 202

Section 302 — (i) Identification parade — Value — If the accused are previously
known to the witness, holding of identification parade has no value.

(i1) Judgment — Basis of — To avoid miscarriage of justice, it should consist of
reasons and appreciation of evidence but should not be based on the principle
of preponderance of probability.

gRT 302 — (i) RARKT WS — Az — Al el ffgead &l usd 4
ST € a9 Rered we fhar S srguartt 7 |

(i) Mol — JMER — I & SHUWM F 99 & o ol § dRon
IR AT & Hedid Bl IS fhar SAT A2y = & Srierra=r ol
ygerdl & RIGIA O 3MmeRd M1 @12y | 145 203

Sections 302, 363, 365 and 376 (2)(f) — (i) Death sentence — Rape and murder
of 7-8 year old physically and mentally challenged minor victim — Punishment

based on “crime test”, “criminal test” and “rarest of the rare test”— Possibility
of reformation ruled out — Conviction and sentence held proper.
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(i1) Life imprisonment — Imposition — Minimum or non—remittable term of
imprisonment — Condition when can be imposed ? Explained.
gRTY 302, 363, 365 T4 376 (2)(@) — (i) YGS — ANING AR AARID
U 9§ e 7—8 99 Pl D UIfedT & A1 TAHR AR AT —
AER W FSl— IR & FHEAT T8I — SURIE Td qusias Sfad
AR |
(ii) TSI HRIEN — ARG — HRAN HI FAdH IT IR IRER AT
A — T P WM S Fhell & 7 ARAT Bl T3 |

146 204
Sections 302 and 364-A — (i) Sentencing — Right to be heard — A meaningful,
real and effective hearing should be offered to the accused, even if the Court

is to be adjourned for a separate hearing.
(i1) Capital punishment — What are mitigating circumstances ?

gRTG 302 TG 364-b — (i) IUSIQY — A Bl JABR — AMNYdd Bl
U A1efh, dRKIAd 3R YT GAdrg &I UHe Bl ST a1y, 9ol 8l
AT DI 3T FAATS B R HIAT US|
(i) Fgavs — B A RN FgaReRy gl ?

147 206

Sections 324, 366 and 376-AB — (i) Sentencing — Death sentence — Even if
one circumstance favours accused including his young age, imposition of
capital punishment is not proper.

(i1)) DNA report — Chain of custody — Blood samples were collected and sent
to FSL promptly — Seal of hospital was intact — No procedural impropriety
found — DNA report cannot be doubted — Conviction can solely be based on
DNA report.

(ii1) Recovery from open place — Recovery was made from bushes and open
place but was not accessible to public; it can be relied upon — No straight
jacket formula that every recovery from open space is vitiated.

YR 324, 366 U4 376—HW — (i) VSR — FJavs — Iia IfAGed
& f2d H dact v URRAT 1 fSRaH I 31eq Mg &I BT &8I, a4
A Jogevs 3fa e B

(i) ST yfddes — uRRefcl &1 sf@ell — Y@ BT T Thid
PR UB.UATA. Gild 8 el | WOl AT — IRYAT I Jal i
— By YlharcHd Ffe TE Uig Tg — LA Ufdded 1R Afdzard el
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fhar 1 ddar — IWRIfE dad STAT UREET & AR TR S S
HH 2 |

(iil) Yol WM F I B RMESH — RESH Fol WIHE F DI Tg 8l
a1 ofl, R 3 & $I ygd T8l ofl; 39 W fdwary fBAr S Adhdn §
— U BIs FREd 93 98 7 6 gl W ¥ @ g 8% REel
gfYa Bl 2 | 148 208

Section 326 — Criminal practice — Testimony of injured witness — Injury to a
witness is an inbuilt guarantee of his presence at the scene of crime — Unless
there are strong grounds for its rejection based on major contradictions and
discrepancies, it should be relied upon.

ERT 326 — SMURTD UAT — ATed el B FAEI— el DI IS 8
9l G T © fb 98 "l Wd WR AR o — Sd dd difdd
soft & ORI Td fadeTfadl S ST QMEIR S @RS &/ &
g1, faear foear S =nfed | %149 212

Sections 405 and 406 — (i) Issuance of process — Facts to be considered.

(11) Accused resides outside the jurisdiction of court — It is obligatory upon the
Magistrate to inquire into the case himself or direct investigation be made by a
police officer for finding out whether or not there is sufficient ground for
proceeding against the accused.

RIS 405 T4 406 — (i) MRS OIRT fdar SAr — faaR # ford o™
qrel T |
(ii) IR BT TRITT & SFTBR & drex Farg — AR e @ foy
TEIHRI & b g8 YPHROT Bl Sid W B AT G AfTBRT bl 31T
& fog R & 6 @ sfviged & favg dRiaw! & S & fog
T SR SfRfd B B 150 212
INTERPRETATION OF STATUTES:
ittt o1 fge -
— See Order 14 Rule 5 of the Civil Procedure Code, 1908.

— < fufaer ufshar Gfedr, 1908 &1 3Meer 14 99 5 |
129 182

LIMITATION ACT, 1963

afver e, 1963
Article 58 — (i) Suit for Partition — Limitation — Right to sue for partition is a
recurring right and its cause of action arises on a day-to-day basis, which will
be governed by Article 58 of the Act.
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(i) Suit for partition — Requirement of separate relief — Suit inherently
includes relief of delivery of separate possession — Not necessary for plaintiff
to independently seek such relief.

ITHT 58 — (i) fauoM & forg arg — gRA™T — fave™ & oy ar
BT ATPR U FRAR JIUBR 7 AR s9 ol arg wRor faa1 ufafeq
@ SMYR WR I~ BIAT © il SMAFTIA & 3[JT8S 58 | ATRIT BT |

(ii) fWTe & foY 918 — g AT 1 JATILIDhdT — g H YoId o
AU e I S &7 AN dfifed & — daral & fod U

A ¥qds WU ¥ uiffa o S smavdd Tl 2 |
151 213

MOTOR VEHICLES ACT, 1988
Aex 1= IfAfg|, 1988

Section 147 (1) — Pay and Recover — Goods Vehicle — Liability of insurance
company — “Owner of goods” means the person who travels in the cabin of
the vehicle — Deceased was not sitting in the cabin — Insurance Company not
liable — However, Tribunal can order for pay and recover.

gRT 147 (1) — YTAM N AR el — ATAATED ATeT —dHT HUAT B
SR —" AT BT W@ & Il dhacl ! Ffdd QI Sl dr8d &
Bfdd H SoHR AT PN — Jad dfdd § T8l do7 of — I FHu
SCRIEIRE | Jad — URg AR YA dRI IR TGl BT MM
TR Fadl B | 152 214

Section 147 (1) — Liabilities of Insurance Company — Tractor trolley insured
for agricultural purpose — No premium was paid for carrying the passenger —
Use of tractor for other business activities — Insurance Company cannot be
held liable.

gRT 147 (1) — 997 HA BT RT — CaeR el Y T & ford
QT — I & Gag H DI NHH &1 Yoar T80 fbar 71 — gaer
® RN W ARG Wit gg fear wr — dmr o
SRRl &1 HH1 ST Aebel! | 153 216

Sections 149 and 166 — Theft of vehicle — Insurance Company failed to lead
any evidence to prove the violation of any specific terms and condition of
policy — Held, insurance company liable to pay compensation.

gRTY 149 UG 166 — dT8d @I ANI — &1 HY+T Urfersdl & e fafdre
9 iR e & Iooigd P QI BT el YAOT URJd bR H
fama & — srfafauiRa, |7 o) SaverR) 21 154 216
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Section 166 — Compensation — Assessment on the basis of last year Income
Tax Return to be made and not on the average of last three years Income Tax

Returns.
gRT 166 — Uldd: — &Ry Usd a¥ & y=e JJaR fhar Srgm 4
b fUoel 09 9uf & 3f9d & AR W | 155 217

Section 166 — Compensation — Assessment of — Dependents are young wife
and minor son without experience — It cannot be expected from them to run
the business in the same manner as that of deceased — Loss of income due to
death would be at least 50% of normal way in which the business was
conducted.

gRT 166 — YR — FEiRor — anf3d gar uell vd Arariered g3 s
DIy Jd 39 T8I — T§ AULT &I DI ST Hebcll b I Jb Pl a8
FIAR Falerd B Fhd & — g B O A FIAR 59 YbR
arferd BT AT SEH BH W HH 50 R @ g1 BFT 9N g |

156 218

Section 166 — Compensation — Assessment done in case of deceased lady who

was homemaker and took tuitions and pregnant at the time of accident
resulting in loss of foetus.

gRT 166 — URTIR — [EHMR UG <YM UGH dlell Jdd Aleell & A
¥ yfaer FeRr fhar w1 S {6 g & w9 T gRor {5y g ol
3R gor A 4G B TR | 157 219

Section 166 — Compensation — Assessment in case of 12 year old injured —
Accident caused amputation of right leg sustaining permanent disability to the
extent of 97%.

gRT 166 — UfddR — 12 a1 378 & g H Ufaer gRer — geledr
@ HolEawy g IR & Hec PR AT 8 WM WR 97 U ddb Hl
WIS fyeadar wIRd g3 | 158 220

NEGOTIABLE INSTRUMENTS ACT, 1881
e foraa srfafHad, 1881

Section 138 — Summons to produce document — Necessity and desirability of
documents established — Trial Court ought to have called the documents to
confront the witnesses — Application filed by the accused allowed.
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gRT 138 — SIS UKJT PR D (o) FHA — SRSl Pl TaTIehdl
IR BT WUd — fGaRY <I>ITed & U Sxidall & dell |
AT BRI B ATE BRAT BRI — Y §RT U A& Wi |
159 222
Sections 138 and 141 — Dishonour of Cheque — Disputed cheque was given
by the accused on behalf of the company — Before arraying company as an

accused in complaint case, the petitioner cannot be prosecuted for the offence
u/s 138 of the Act.

gRIG 138 UG 141 — < Pl AR — [Jafad & HUN &I AR A
RT3 T — B B RRE B Y § AR B
TSR] DI SAFRIH BT GRT 138 & (AT URTT H ARSI 2
fbar S HepaT | 160 223
Sections 138, 141 and 142 — Offence by company — When can vicarious
liability in terms of section 141 be fastened against persons mentioned in
clause (1) or (2) of section 141 of the Act?
gRTG 138, 141 UG 142 — U §RT AWE — ORI 141 & ¥ H &9
gfaffzd Sl arT 141 @ @8 (1) a1 (2) ¥ Scolkgd Afdadl &
fIeg oRIfUT f&Har <7 d&ar © 2 161 224

Sections 138 and 147 — Dishonour of cheque — Agreement between the

parties to settle dispute amicably — Law permits parties to compound offence

even at appellate stage — Cannot be overridden.

gRIG 138 Td 147 — db P JAGRY — UTDHRI & Heg fdara &l

ARyl ®U A G Bl Agee — A uedRl BT AUy wWR W
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Editorial

Esteemed Readers,

I proudly extend my greetings to everyone on the occasion of
77" Independence Day. This independence day, the Academy was in full swing,
as at the behest of Hon’ble Chief Justice Shri Ravi Malimath, High Court of
Madhya Pradesh, the name and motto of the Academy ‘Pursuit of Excellence’
adorned the frontage of old building. This issue carries the photograph of this new
addition made to the building on the cover page. Hon’ble Chief Justice hoisted the
National Flag at the Academy. Glimpses of this event can be taken from the
photograph section of this edition.

At this juncture, I would like to make a mention of the Independence Day
speech delivered by Hon’ble Chief Justice which focused on introspecting
whether we have truly achieved ‘independence’? In order to move forward on the
path of progress, it is extremely crucial that one should continuously introspect
one’s self-growth. Hon’ble Chief Justice has emphasized that as citizens of this
nation we should return something to the society in lieu of the independence that
we got. In furtherance of this noble thought, I would like to highlight the initiative
‘Boond’, wherein Hon’ble Chief Justice and Hon’ble sitting Judges of High Court
has pledged to contribute a monthly sum for the welfare of the needy. Another
step in this direction is conduction of online classes for Capacity Building of
Advocates pro bono inaugrated on August 24, 2023 so as to increase their
representation in the judicial service.

In these two months, the Academy conducted Conference of Family
Court Judges, Refresher Courses for Civil Judges on completion of 5 years of
service, Refresher Course for District Judges (Entry Level) on completion of one
year of service, Workshop on Land Acquisition Laws & Motor Accident Claim
Cases and Identified Legal Issues on Attributes of a Judge. The Academy also
commenced Foundation and Advance Training Course for District Judges (Entry
Level) recruited from Bar and on promotion.

It is noteworthy that Academy conducted an online workshop of
Negotiable Instruments Act, 1881 on August 19, 2023 with a hope to address the
issues relating to docket explosion of these cases. The pendency of these matters
is a growing concern and directions were issued by Hon’ble Supreme Court
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In Re: Expeditious Trial of Negotiable Instrument Act, 1881 2021 SCC Online
SC 325 to expedite trial of these cases. Following this judgment, a pilot study has
also been initiated in five Hon’ble High Courts with a view point to address the
grave issue of curtailing the pendency of cases arising from this arena. This step is
indicative that it is imperative on our part to expedite trial of these matters and
attempt to conclude the trial in the given time frame in the Act.

I would like to make a mention of one of the highlight events of this year,
“Vimarsh’, which was conducted in collaboration with Juvenile Justice Committee
Madhya Pradesh State Legal Services Authority and UNICEF, Madhya Pradesh.
This was a two day State Level Consultation on Child Protection which was
inaugurated by Hon’ble Chief Justice on August 26, 2023. His Lordship was kind
enough to grace the event and emphasized on importance of mental health and
ensuring the overall well-being of affected children. This two day event witnessed
deliberations pertaining to various issues concerning children in conflict with law.
A separate session was devoted towards highlighting the impact and achievements
of ‘Manthan’ conducted in the previous year. I hope that the deliberations made
over these two days have a bearing on the participants and we, as a society,
safeguard the rights of our younger generation and nurture them with the love and
care they deserve.

As our country celebrates the feat of becoming the first nation to land on
the South Pole of the Moon with the successful soft landing of Chandrayaan-3,
I conclude by quoting legendary poet Shri Rabindranath Tagore:

“Everything will come to us that belong to us if we
build the capacity to receive it.”

I salute the dedication of ISRO scientists who addressed each and every
possible issues that Chandrayaan-2 may have experienced. They worked on that
and created history. This episode as is etched in the history of mankind now, is an
invaluable learning lesson for all of us to set aside our egos and arrogance and to
constantly work on our weaknesses. This is what develops strength and paves way
for a successful life. Let us all strive to imbibe this quality in our lives.

Krishnamurty Mishra
Director
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GLIMPSES OF INDEPENDENCE DAY CELEBRATION

Independence Day at MPSJA (15.08.2023)
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MADHYA PRADESH STATE JUDICIAL ACADEMY, JABALPUR
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Hon'ble Chief Justice inaugrating 'Vimarsh'— State Consultation on Child

Protection organized by the Juvenile Justice Committee of High Court of

Madhya Pradesh in collaboration with MPSJA, MPSLSA and UNICEF
Madhya Pradesh on 25.08.2023 by lighting the lamp.

Hon'ble Chief Justice addressing the gathering during inaugural Session
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MADHYA PRADESH STATE JUDICIAL ACADEMY, JABALPUR

Refresher Course for Civil Judges (2014-2017 Batch)
(on completion of 5 years service) (Group-II) (26.06.2023 to 01.07.2023)

Refresher Course for the District Judges (Entry Level & Selection Grade)
(on completion of 5 years service) (Group - I) (03.07.2023 to 08.07.2023)

R e P e e R e R
Refresher Course for District Judges (Entry Level)
(on completion of one year service) (10.07.2023 to 14.07.2023)
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MADHYA PRADESH STATE JUDICIAL ACADEMY, JABALPUR

Hon'ble Shri Justice Sujoy Paul, Chairman, Governing Counsel, MPSJA
addressing the participants of the Awareness Programme on
Attributes of a Judge: An Interaction (15.07.2023)

Conference of Family Court Judges
(21.07.2023 & 22.07.2023)
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MADHYA PRADESH STATE JUDICIAL ACADEMY, JABALPUR

Workshop on — Key issues relating to Motor Accident Claim Cases &
Land Acquisition Laws (28.07.2023 & 29.07.2023)

Workshop on — Commercial Courts. Act, 2015
(05.08.2023 & 06.08.2023)
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HON'BLE SHRI JUSTICE ARUN KUMAR SHARMA
DEMITS OFFICE

Hon'ble Shri Justice Arun Kumar Sharma demitted office
on His Lordship attaining superannuation.

Hon'ble Shri Justice Arun Kumar Sharma was born on
29" July,1961 at Vidisha (M.P). After obtaining the degrees
B.Sc.and LL.B., His Lordship joined Madhya Pradesh Judicial
Services as Civil Judge Class II on 27" August, 1987 at Sagar.

His Lordship was promoted as officiating District Judge in
Higher Judicial Services on 2™ June,1999. His Lordship was granted Selection
Grade Scale w.e.f. 10" October, 2007 and Super Time Scale w.e.f. 11" April, 2016.

In the course of service as Judicial Officer, His Lordship served in different
capacities at various places like Sagar, Nasrullaganj (Rajgarh) , Sehore, Bagli
(Dewas), Ujjain, Indore, Sabalgarh (Morena), Agar Malwa (Shajapur), Bhopal,
Tikamgarh and Indore. His Lordship also held the posts of Principal Judge, Family
Court, Chhatarpur and Deputy Welfare Commissioner, Bhopal Gas Victims, Bhopal.
His Lordship also served as District & Sessions Judge (nomenclature now used as the
Principal District Judge) Tikamgarh. His Lordship was Principal District Judge
Chhatarpur from 28" March, 2019 till elevation.

His Lordship was administered oath of the office of Judge, High Court of
Madhya Pradesh on 25" June 2021.

During His Lordship's tenure in the High Court of Madhya Pradesh,
rendered invaluable services as Judge and Member of various Administrative
Committees of the High Court.

We on behalf of JOTI Journal wish His Lordship a very happy, heathy
and prosperous life.
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ADDRESS OF HON’BLE CHIEF JUSTICE SHRI RAVI MALIMATH
ON INDEPENDENCE DAY

My esteemed Sister & Brother Judges,
Shri Prashant Singh, Advocate General, State of Madhya Pradesh,
Shri Pushpendra Yadav, Deputy Solicitor General, Union of India,

Shri Prem Singh Bhadouria, Chairman, State Bar Council of Madhya
Pradesh,

Shri Sanjay Verma, President, High Court Bar Association, Jabalpur,

Shri Anil Khare, Senior Advocate & President, High Court Advocates' Bar
Association, Jabalpur,

Shri R. P. Agarwal, Senior Advocate & President, Senior Advocates'
Council, Jabalpur,

Member Secretary and other officers of M.P. State Legal Services
Authority,

Shri Krishnamurty Mishra, Director and other officers of M.P. State
Judicial Academy,

The Registrar General and other Officers of the Registry,

Shri Alok Awasthi, Principal District and Sessions Judge, Jabalpur and
other Judicial Officers,

Office bearers of Bar Council,

Senior Advocates and other members of the Bar,

Staff and Employees of High Court of Madhya Pradesh,
Ladies and Gentlemen,

I wish you all a very happy 77" Independence Day. We humbly bow
our heads in reverence to the brave men and women who valiantly fought
without regard for their own lives for an independent India. We are indeed
indebted to each one of them. To be born in a free country is itself
gratifying. The sacrifices undertaken to make our country independent can
never be forgotten. The men and women who fought for the independence
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of the country were men and women of principles. They fought for the
principles they believed in, irrespective of any loss or damage caused to
them. They fought with the sole hope and desire to obtain freedom for the
country. They were brave souls who were dedicated to the cause of the
country.

Today, we, the citizens of free India need to remember and
recognize the fact that all those who fought for independence, fought for
values, fought for principles, fought for an independent India.

We have formed our country into a sovereign, socialist, secular,
democratic republic, governed by the Constitution of India. The three
organs of the country, the executive, the judiciary and the legislature are
critical divisions in its administration. The strength of these institutions
determines the strength of the country. Therefore, each institution has to be
strong by itself. Insofar as we, the men and women of law, are concerned,
our interest is naturally the judiciary. Protecting the judiciary and
maintaining its independence is of paramount importance to us. To have a
strong and robust judiciary, is the requirement of the day. Today is not just
a day to celebrate the independence that we have achieved but also to
introspect on whether we are wholly and truly independent. Are we
independent of corruption, independent of prejudice, independent of greed.
Are we independent of the apathy that prevents us from putting the needs of
the institution before our own? We need to ask ourselves whether we have
contributed to the development and growth of the institution. Have we done
anything to improve the system to make it more independent and robust or
have we only helped ourselves individually. It is essential for all of us to
contemplate these issues especially on a day like this.

Certain prominent freedom fighters who had been at the forefront in
the freedom struggle were advocates. I want the advocates to be at the
forefront in building this institution as well. The Bar and the Bench have
always been considered as two sides of the same coin. Both work to the
best of their abilities to ensure that justice prevails. However, when either
falters, justice fails. Any act committed by the Bar which undermines the
faith and mutual respect between the Bar and the Bench is fatal to the
institution. Any act of commission or omission attacks the very fabric of
the institution. An act of protest weakens the system. An act of protest
damages the trust and dignity of the relationship between the Bar and the
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Bench. We must stand together, work together, fight together, so that when
we achieve results, we can celebrate together.

The only goal that our forefathers had, was to achieve freedom. They
maintained the highest degree of integrity and honesty in their cause. Many
of the freedom fighters lost their lives, family, property and other assets but
they did not yield. They only wanted to gain independence. They stood
firmly by their values and principles. They always put the interests of the
nation first. What have we learnt from them? Have we followed even a
modicum of the high ideals and values that were propagated by all our
countrymen who fought for independence, or have we fallen into the
narrow path of seeking only personal gains. It is high time that we carefully
mull over this.

The country has produced great men. The country needs to produce
great men. Great men aren't great by birth, they become so by virtue of the
values they hold, for the principles they cherish and the noble causes that
they espouse. The priority that our freedom fighters had was only one. We
should also carve out our own priorities and in doing so, the interest of the
institution has to be pre-eminent. We must give up our chase for personal
comforts and instead use every ounce of our energy for the development of
the institution and the country. It is high time we change our attitude from
'who cares' to 'yes, I do care'.

A country cannot be developed nor does it grow into strength by
itself. It does so because of its citizens and their efforts. The potential that
each one of you has, appears to be under-utilized. You are all intelligent
and talented people with the capacity to contribute immensely. If your
abilities are properly channelized and focused towards strengthening of the
institution, I do not think anything can hold us back.

It is only in adversity that a man is tested. Occasions occur in life
where one needs to make a choice between the right and the wrong. It is at
that juncture that your values and principles are put to test. The decision to
be taken by you should follow your own values and principles and should
not succumb to any other enticements or threats. The right decision will
take you forward. The wrong decision will pull you down. There can be no
excuse for taking a wrong decision.

Having given us independence, we owe it to our forefathers to make
this country great and strong. With every passing year of independence, the
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country should become stronger than what it was in the previous years. It is
only then that the efforts of our forefathers in achieving freedom for us will
not go wasted. It is only then that our forefathers will really feel that we are
have paid gratitude to them. A popular saying goes, "ask not what your
country can do for you but ask what you can do for your country". Such
beautiful words and sentiments are not just to be appreciated and to be
drowned in contemplation. They should be put into effect, they should be
put into action.

The judiciary contributes to nation building through ensuring the
rule of law and dispensation of justice. We also strive to do our best
through administrative actions. Notwithstanding this, the amount that we do
can never be enough until a single person remains in suffering. Mahatma
Gandhi once said "The true measure of any society can be found in how it
treats its most vulnerable members." Being in a position to do so, the
contributions of the judiciary must necessarily extend beyond the judicial
sphere. We must make a positive impact in the lives of these vulnerable
members of society. There are countless who are less fortunate than us.
There are people who lack the fundamental requirements of food, clothing,
a roof over their heads, clean water to drink, etc.

The judiciary has always stepped up when there have been natural
calamities and other issues. We are also connected with various causes on
an individual basis. However, we feel that this is not sufficient. God has
been kind to us and it is our duty to give back to society, not just when
disaster strikes but on a periodic and regular basis and on an institutional
level.

On this Independence Day, in this spirit of contributing to society
beyond judicial and allied methods, I am happy to announce an initiative by
the chief justice and judges of the High Court of Madhya Pradesh for those
less fortunate in Madhya Pradesh.

At a Full Court Meeting held on the 12" of August, 2023, it has been
unanimously resolved that the chief justice and each sitting judge of the
High Court of Madhya Pradesh would contribute a minimum sum of Rs.
5,000 per month towards upliftment of the poorest of the poor in Madhya
Pradesh. This amount will be utilised in such a way that it directly benefits
those in need of assistance. For instance, through the purchase and supply
of essential commodities such as food, water, clothing, assistance in cases
of exigencies, etc.
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We do not view this as charity but as inching towards fulfillment of
our moral obligation to give back to society. The enthusiasm of the judges
when I proposed this initiative, was heartening to see. At the meeting itself,
there were multiple ideas suggested for utilisation of the amount. To ensure
optimum usage of the amount, a committee will be constituted. With time,
we may also consider including retired judges and the district judiciary,
purely on a voluntary basis. No amount or donations will be accepted from
any outside sources.

Similarly, the amount will not be provided to any governmental or
non- governmental organisations either. This is solely a contribution from
the chief justice and sitting judges of the Madhya Pradesh High Court. This
is intended to directly reach those in need.

Currently, we have a strength of 33 judges. This means, we would
collect at least Rs. 1,65,000 per month and Rs. 19,80,000 per annum. Not
just collect, but every single naya paisa of this will go to the poorest of the
poor across Madhya Pradesh.

This amount may be viewed as large by some and small by others.
For us, as an institution, it is a start.

As said by Mother Teresa, "We know only too well that what we are
doing is nothing more than just a drop in the ocean. But if that drop were
not there, the ocean would be less because of that missing drop." Our
initiative is called "Boond". As all of you know, in Hindi, this means, "a
drop". It signifies our humble initiative which is akin to a drop. It also
alludes to the fact that a drop, though humble, makes a difference to the
ocean. We sincerely hope that our modest contributions will make a

positive difference to someone's lives.

This Independence Day, let us all join hands to give rather than to
take, to build rather than to brood and to put our institution before
ourselves.

Wish you all a Happy Independence Day once again.
Thank you.
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OUR LEGENDS
HON’BLE SHRI JUSTICE BISHAMBHAR DAYAL
4" CHIEF JUSTICE OF HIGH COURT OF MADHYA PRADESH

This edition comes to you with
yet another encouraging story of our legal
stalwart, Hon’ble Shri Justice Bishambar
Dayal. To begin with the narration of His
Lordship’s awe inspiring life journey he
was born on September 14, 1910. He was
the eldest son of his father. His father
passed away when he was only 12 years
of age. In 1926, he passed his
matriculation from C.A.B. School,
Allahabad, thereafter, he passed his
intermediate examination in 1928 from
St. Jones College, Agra and took his B.A.
degree from the same college. His
passion for law led him to acquire his law
degree from Law College, Agra in 1932.
After a commendable academic career
and being a part-time lecturer, His Lordship was enrolled as a Pleader in Agra in
1933 before eventually relocating to Nainital. He joined the chambers of the
esteemed lawyer Rai Bahadur Kanhaiyalal in U.P. After gaining invaluable
experience in the district courts, His Lordship joined the Allahabad Bar in 1946.
As a member of Bar, His Lordship attracted large practice because of his hard
work, genial temperament, quick grasp and legal acumen. Recognizing his
expertise and dedication to the legal profession, he was appointed as Judge of the
Allahabad High Court on May 6, 1957. His remarkable journey in the field of law
and his unwavering commitment to justice have left an indelible mark on the legal
fraternity.

On March 19, 1969, Justice Bishambhar Dayal was sworn in as the
4™ Chief Justice of the High Court of Madhya Pradesh. The prestigious swearing
in ceremony took place in the main hall of the Raj Bhawan, Bhopal (M.P.), with
the Governor, Shri K. C. Reddy, administering the oath of office. The legal
fraternity, including the Bar and Bench of the State, extended a warm welcome to
the new Chief Justice, wishing him resounding success in his new role.
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On work front, His Lordship believed to not to devote the time of judicial
work in discharging administrative work and ensured team-work among Judges.
Recognizing the value of time, Justice Dayal urged lawyers to consider the court's
schedule as public time and minimize its wastage. He shared examples of stalwart
advocates at the Allahabad High Court who would wait in the Bar room to
promptly present their cases when the court session commenced. Additionally, he
advised young lawyers not to idle away their time if they had no immediate work.
Instead, he encouraged them to attend court proceedings and attentively listen to
the arguments of their seniors, fostering a learning environment that could be
utilized when they eventually received cases.

Justice Bishambhar Dayal's tenure as Chief Justice was marked by his
commitment to upholding standards and maintaining discipline in the court. His
simplicity, straightforwardness, calm disposition and extensive legal knowledge
endeared him to the legal fraternity. His punctuality and dedication to full court
hours instilled a sense of alertness and discipline among the advocates. Above all,
his unwavering loyalty, love for justice and steadfast adherence to truth left a
lasting impression on those who knew him.

As far as his relationship with the Bar is concerned, His Lordship felt
more at home with the members of the Bar and strongly propounded for a
dedicated and an independent Bar. To highlight his bond with the Bar, the
relevant extract from the Lordship’s ovation is reproduced below:-

“Administration of justice is impossible without an efficient Bar
and without the full co-operation of the Bar. Mr. Advocate-
General has suggested that the guidance has to come from me. But
we are guided by the Bar. Judgments of any Court cannot be of
any good standard unless the members of the Bar study the case
properly, study the law properly, and place the whole case clearly.
We cannot get time enough at the spur of the moment to know all
the facts of the case, unless they are brought to our notice. It may
be different if we take the files home and study them, we may
consider some points here and there sometimes. But usually, in 99
percent of cases, it is the guidance which has been given by the
Bar that leads us to give our judgments, and, therefore, it is the
Bar which lays down the standards of a Court. For this purpose, 1
have always thought that an independent Bar and a Bar
exclusively devoted to High Court work can only lay down proper
standards”
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In his address, His Lordship laid great emphasis on importance of
maintaining objectivity and professionalism in the legal field. He advised lawyers
to approach cases without emotional bias and instead focus on ensuring that
justice should be served. He shared anecdotes of senior lawyers giving him
disapproving looks when he suggested holding back cases from the court. His
firm belief was that a lawyer's responsibility lies in upholding justice rather than
solely concentrating on winning or losing a case. It is noteworthy that His
Lordship allotted the land in the precincts of the High Court for construction of
Bar Council building on November 28, 1971.

Justice Dayal firmly believed that every aspect of the justice system
should function harmoniously to uphold the standards of justice and enhance legal
knowledge through the study of diverse cases. With unwavering dedication, he
served in this esteemed position until his retirement on September 14, 1972. Such
was the impact of his legal acumen and integrity that even after his retirement, his
expertise was sought and he was appointed as the Lokayukta in Uttar Pradesh on
September 14, 1977. This additional responsibility allowed him to continue his
commitment to upholding justice and fighting against corruption, ensuring that his
invaluable contributions continued to benefit society. His Lordship believed in
“Radhaswami Faith” and devoted his life to the welfare of humanity. After laying
down his office as Lokayukta he started living almost permanently at Hazuri
Bhawan, Pipalmandi, Agra, the Ashram of his spiritual Guru. And no one was
surprised at this because he was leading a saintly life even while he was holding
various high offices. In the last few years of his life, he was completely devote
towards spiritualism. His Lordship passed away on February 20, 1987.

His Lordship was a staunch supporter and believer of the maxim ‘work is
worship’ and strictly followed it throughout his career. He always disfavoured
unnecessary show and ceremonies and appreciated simplicity in every walk of
life. It is noteworthy that on the day of His Lordship’s retirement, he worked till
last minute of the court and after spending some time with the members of the
Bar, straightaway went to the railway station for boarding the train for his
hometown Allahabad.

Justice Bishambhar Dayal, an exemplar of justice and integrity, dedicated
his life to serving humanity. His remarkable legal career, his humble nature and
his unyielding commitment to upholding justice continues to inspire the legal
fraternity and the citizens he served. Although he has left this world, he will
forever be cherished and his legacy will serve as an eternal source of inspiration.
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CRIMINAL APPEAL VIS-A-VIS RIGHT TO BE HEARD

Institutional Article

Rules of natural justice imply fairness, reasonableness, equity and
equality. These are part of higher procedural principles of common law developed
through adjudication to guide, while taking any decision adversely affecting the
rights of an individual. These principles are in consonance with the Constitution
of India to provide legal immunity and protection to safeguard the misuse of law.
After a court has convicted and sentenced an accused, the accused may file an
appeal to a higher court, asking it to review the trial court’s decision for
correction of legal errors that may have affected the outcome of the case vice
versa if the Court acquitted the accused or in case of insufficiency of sentence or
compensation, the prosecution may file an appeal. If the Appellate Court allows
the appeal, it may reverse the trial court’s decision wholly or partly. If the
Appellate Court rejects the appeal, the trial court’s decision stands upheld. An
appeal is not a retrial, but a review of the record of the trial court. The Appellate
Court reviews the record of the lower court’s proceedings to determine whether
there are adequate grounds to allow the appeal. Sections 374, 379 and 380 of the
Criminal Procedure Code, 1973 (herein after referred as “CrPC”) provide for
appeal against conviction and under sections 372, 377 and 378, provide provision
for appeal against acquittal, inadequacy of punishment/compensation.

This article aims at considering the right of an accused to be heard as an
appellant or respondent in criminal appeal prescribed under CrPC. Right of
hearing is related with the Latin maxim audi alteram partem which is part of the
principles of natural justice. In fact, there are two main principles in which the
rules of natural justice are manifested, namely; nemo judex in causa sua (no one
shall be a judge in his own cause) and audi alteram partem (no decision shall be
given against a party without affording him a reasonable hearing). In Maneka
Gandhi v. Union of India, (1978) 1 SCC 248, the Apex Court held that the
procedure for depriving a person of his life or liberty should be fair, reasonable
and just. Looking to the finding of the Constitutional Bench in the above case, it
is clear that giving an opportunity for hearing in criminal appeal is a constitutional
right. The main object of the article is to clear the cloud about the notice of appeal
to accused person and consequence of non-appearance of accused in criminal
appeal as an appellant or respondent because number of criminal appeals are
pending due to non-appearance of parties.
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Chapter XXIX of CrPC prescribes procedure for criminal appeal. Section
372 of the CrPC reiterates the general principle of law that an appeal is not a right
unless it is granted by the statute. Section 384 of the CrPC prescribes the
procedure about summary disposal of criminal appeals while section 385 provides
procedure for those criminal appeals which are not summarily decided. Sections
385(1) and 386 of the CrPC read as under:

“385. Procedure for hearing appeals not dismissed
summarily.—

(1) If the Appellate Court does not dismiss the appeal summarily, it
shall cause notice of the time and place at which such appeal will
be heard to be given-

(1)  to the appellant or his pleader;

(i1) to such officer as the State Government may appoint in this
behalf;

(i1i1) if the appeal is from a judgment of conviction in a case
instituted upon complaint, to the complainant;

(iv) if the appeal is under section 377 or section 378, to the
accused, and shall also furnish such officer, complainant and
accused with a copy of the grounds of appeal.

386. Power of the Appellate Court. —

After perusing such record and hearing the appellant or his pleader,
if he appears, and the Public Prosecutor if he appears, and in case
of an appeal under section 377 or section 378, the accused, if he
appears, the Appellate Court may, if it considers that there is no

sufficient ground for interfering, dismiss the appeal, or may-
2

It is clear from section 385(1) of CrPC that in both situations i.e. whether
accused is appellant or respondent, it is the duty of the Court to give him notice
about the time and place at which such appeal will be heard while section 386 of
CrPC provides that Appellate court is duty bound to hear the parties of the appeal
before it allows or dismisses the appeal. It is manifested from the above two
provisions that it is mandatory for the appellate court to hear the parties who will
be affected by the disposal of the criminal appeal which is in consonance with the
Latin maxim audi alteram partem. Section 385 (1) of the CrPC mandates about
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the issuance of notice. It is pertinent to mention here that like section 385 of
CrPC, there was equivalent provision in Criminal Procedure Code, 1898 (herein
after referred as “CrPC, 1898”) as section 422.

Now, let us consider first the situation of criminal appeal filed against the
judgment of acquittal and thereafter, we will consider the said position in case
where criminal appeal filed against the order of conviction by accused. In the first
case, as per section 385(1) (iv) CrPC, a notice must be issued to accused about the
time and place at which such appeal will be heard but there is no format
prescribed in the appendix II in CrPC for the appearance of accused in criminal
appeal and for that reason, the Courts are using general notice/summons. For
serving summons, Chapter VI of CrPC is applicable and section 62 of the CrPC
provides that every summons shall be served personally by delivering or
tendering to him while section 64 provides that if such person cannot be found,
the summons may be served to some adult member of his family. In section 65 of
the CrPC, if serving of summons is not possible as provided under sections 62, 63
and 64 then such summons shall be affixed to some conspicuous part of the house
or homestead in which the person summoned ordinarily resides. In case of State v.
Gopala Pillai Sadasivan Pillai, 1968 SCC Online Ker 88, the Kerala High Court
found it right to use the provision of Chapter VI of the CrPC for serving the
summons to the respondent in case of criminal appeal.

In criminal appeal against acquittal, the following situation may arise after
issuance of notice/summons to the accused:-

1. After receiving the summons, the accused remained present before the
court but on the next date, despite the knowledge, he did not appear before
the court.

After lawful service of the summons, he remained absent.
3. It was not possible to serve notice/summons on the accused.

In the case of Dwarka Prasad v. State (Criminal Appeal No. 1 of 1950)
(unreported) decided on 06.10.1950, with reference to section 422 CrPC, 1898,
the Apex Court observed that the provision of section 422 (now section 385) is
mandatory and compliance of it is essential prior to the hearing of case. In this
case, a lawyer appeared for accused Dwarka Prasad, as instructed by his father
and no material was on record which showed that Dwarka Prased instructed the
lawyer through his father. The Court further observed that there has been a
material defect in the procedure relating to hearing of the appeal by reason of non-
compliance with a mandatory provision of the CrPC and this has led to
miscarriage of justice.
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Another case related to the appearance of the accused in criminal appeal is
State Government, Madhya Pradesh v. Vishwanath Nidhanji, AIR 1954 Nag
231. In this case, the facts were that an appeal was presented against judgment of
acquittal against several accused and one accused was not found and no notice
was served upon him. A proclamation was issued and published for the
appearance of the absentee accused. In such a situation, the court held that though
the accused might be absconding or concealing himself, that would be no ground
for hearing the appeal in his absence. The Court had no option but to adjourn the
case till such time as the respondent was served or he appeared before the Court
and the court held that in such situation, an appeal cannot be heard against such
accused and it should be adjourned “sine die” so far as the absentee accused is
concerned.

Another interesting case regarding serving of notice under section 422 of
CrPC, 1898 (now section 385 CrPC 1973) is of Mohd. Dastgir v. State of
Madras, AIR 1960 SC 756. In this case, it was argued that the provision of
section 422 of CrPC, 1898 had not been complied with. The Apex Court held that
the High Court was intimated in the clearest terms that appearance had been
entered on behalf of the appellant and two advocates of the High Court were
representing him and the High Court was requested not to issue any summons to
the appellant because appearance had already been entered on his behalf. Inspite
of that the High Court issued notice under section 422 to the accused person.
Even then, the High Court took the precaution to intimate the Special Judge of
Tiruchirappalli to inform the accused about the appeal filed against him. In these
circumstances, the Apex Court held that it can hardly be said that notice of the
appeal had not been served on the appellant.

In State v. Ramgopal, ILR (2006) 1 Del, the presence of accused could
not be ensured despite repeated service of bailable and non-bailable warrants on
the accused. Accused Ramgopal was declared as “proclaimed offender” and the
question before the High Court was whether appeal can be heard when summons
to respondent/accused has remained unserved? The High Court answered this
question in negative and held that such appeal cannot be heard in the absence of
the accused. Series of above cases makes it clear that serving of notice under
section 385 of the CrPC is mandatory, failing which appeal cannot be decided on
merits.

There may also be a situation in criminal appeal when the accused remains
absent during the proceedings of criminal appeal or chooses to not appear before
the Court after summons have been duly served on him. This situation may also
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arise when criminal appeal is presented by the accused or he appears in the appeal
as a respondent defending himself. The criminal justice delivery system is being
held to ransom by convicts who have developed the devious and dishonest
practice of escaping punishment or sentence by filing appeals, obtaining bail or
suspension of sentence and thereafter, disappearing beyond the reach of the arms
of the law. The opinion in Ram Naresh Yadav v. State of Bihar, AIR 1987 SC
1500 as well as in Bani Singh v. State of U.P., (1996) 9 SCC 372 is available to
us to ensure that preventive action is devised to combat the abuse of court process
so that facilitative steps are taken to secure the ends of justice. In Ram Naresh
case (supra) the Apex Court held that if in criminal appeal, the accused remains
absent, the proper course is to appoint a Counsel at State’s cost to argue on behalf
of the accused. A three-Judge Bench of the Apex Court in Bani Singh case
(supra) held that there is nothing in the law to preclude the court to appoint a
lawyer at State’s expense to assist him, if deems it appropriate. In case of Mangat
Singh v. State of Punjab, (2005) 11 SCC 185, the Apex Court held that where
the advocate for the accused is absent on the date of hearing, the court shall either
appoint an amicus curiae and then decide the appeal or adjourn the case. In the
case of Shankar v. State of Maharashtra, Criminal Appeal No. 1106/2019,
decided on 23.07.2019, it was held that a counsel can be nominated through Legal
Services Authority to proceed further in a case. In K.S. Panduranga v. State of
Karnataka, (2013) 3 SCC 721, after a comprehensive analysis of previous
decisions, the Apex Court had distilled the legal position into six propositions:

“l. that the High Court cannot dismiss an appeal for non-
prosecution simpliciter without examining the merits;

2. that the Court is not bound to adjourn the matter if both the
appellant or his counsel/lawyer are absent;

3. that the court may, as a matter of prudence or indulgence,
adjourn the matter but it is not bound to do so;

4. that it can dispose of the appeal after perusing the record and
judgment of the trial court.

5. that if the accused is in jail and cannot, on his own, come to
court, it would be advisable to adjourn the case and fix another
date to facilitate the appearance of the appellant-accused if his
lawyer is not present, and if the lawyer is absent and the court
deems it appropriate to appoint a lawyer at the State expense to
assist it, nothing in law would preclude the court from doing
so; and
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6. that if the case is decided on merits in the absence of the
appellant, the higher court can remedy the situation.

It is evident from the catena of above referred judgments that if the
accused, whether as appellant or respondent after summons being duly served,
remains absent from the proceeding, the proper remedy is that the Court can
request Legal Services Authority to appoint an advocate or request State to
appoint an amicus curiae. The Court can also request eminent lawyers to render
their services pro bono in such cases but the Court cannot decide such appeal
without giving an opportunity of hearing to the accused.

Conclusion

It is clear from the above discussion and in the light of the judgments
pronounced by the Apex Court and the High Courts that it is mandatory to serve
summons on accused and appeal cannot be decided if such summons are not duly
served and the only remedy in such case is to adjourn the case i.e. sine die and if
summons is duly served but the accused remains absent from the proceeding then
the court has to appoint an advocate through legal services authority or an amicus
curiae through State. The legal position in this regard can be summarized as
follows:

1. Where a criminal appeal has not been dismissed summarily and has been
admitted for final hearing, such appeal will have to be disposed of on
merits only.

2. In the appeal made by the State/complainant/victim, service of summons
to the respondent/accused can be done in the manner of service of
summons given in sections 62, 64 and 65 of CrPC. Service done in such a
manner along with a copy of the memorandum of appeal shall be deemed
to be lawful service of the summons.

3. Where there is compliance or non-compliance of summons of the State
and accused appeared personally or through his pleader on the date of
hearing and remains absent on the next date of hearing, the Court of
Appeal, after hearing the party who remained present and on behalf of the
absentee respondent/ accused, with the aid of Legal Services Authority,
can dispose of the appeal on merit, by appointing an advocate or an
amicus curiae appointed by the State.

4. Where in the appeal made by the State / complainant / victim, if it is not
possible to serve the summons on respondent about the time and place of
hearing, the hearing of the appeal will be adjourned (sine die) till then.
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5. In the situation narrated at point No. 4, if the court is satisfied, it can
ensure the presence of such respondent/accused by issuing bailable
warrant, arrest warrant and in suitable cases, take resort to sections 82 and
83 of the CrPC. It can also forfeit the bail bond produced under section
437-A CrPC before the trial court.

6. Where there are more than one respondents/accused and some of them
have been lawfully served and serving on some are not possible, the court
will hear the appeal and may proceed to dispose of in respect of only those
respondents/accused on whom summons have been served. In relation to
those respondents / accused on whom summons could not be served, the
hearing of the appeal, in respect of such respondents/accused, will be
adjourned till his/her lawful appearance is secured.

It is very simple to be happy but very difficult to be
simple.

- Rabindranath Tagore
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INHERITANCE IN MUSLIM LAW RELATING TO SHIA LAW

Abdul Kadeer Mansoori,
District Judge, Rajgarh

INTRODUCTION:

Inheritance is the non-testamentary devolution of property of the deceased
upon the heirs. Muslim inheritance is governed according to the Muslim Personal
Law (Shariat) Application Act, 1937. Section 2 of the Act states that:
“notwithstanding any custom or usage to the contrary, in all questions (save
questions relating to agricultural land) regarding intestate succession, special
property of females, including personal property inherited or obtained under
contract or gift or any other provision of Personal Law marriage, dissolution of
marriage, including talaq, ila, zihar, lian, khula and mubaraat, maintenance,
dower, guardianship, gifts, trusts and trust properties and wakfs (other than
charities and charitable institutions and charitable and religious endowments)
the rule of decision in cases where the parties are Muslims shall be the Muslim
Personal Law (Shariat)”.

The Muslim Personal Law has its sources in the Holy Quran, Hadith, [jma
and Qiyas. Jurists text books like Mulla’s Principles of Mohammedan Law,
A A Fyzee/Taiyabji provides one place codification of Muslim law. This article
has been prepared with the help of these Text Books. On judicial notice of such
Text/Reference Books, Section 57 of the Evidence Act provides as under:

The Court shall take judicial notice of the following facts:
(1) All laws in force in the territory of India;

(2) All public Acts passed or hereafter to be passed by Parliament [of the
United Kingdom], and all local and personal Acts directed by Parliament
[of the United Kingdom] to be judicially noticed;

In all these cases, and also on all matters of public history, literature,
science or art, the Court may resort for its aid to appropriate books or documents
ofreference. The Hon'ble Supreme Court in the case of Shayara Bano v Union of
India & ors., (2017) 9 SCC 1 and in several other cases, cited Muslim Personal
Law Text Book with Edition & Page No.

Schools in Muslim Law:

The Islamic law of inheritance is a combination of the pre-Islamic customs
and the rules introduced by the Prophet. The Quran gives specific shares to
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certain individuals on humane considerations while the pre-Islamic customary
law deals withthe residue left and distributes among the agnatic (Male line) heir
and failing them to the cognatic (Female line) heirs. There are two Schools of
Muslims; (i) Sunnis & (ii) Shias. The laws of inheritance in both the Schools are
different in their foundational structure as well as detailed implications, though
both are inspired from the Quranic verses of inheritance. The greater part of
Mohammedan Law of Inheritance is founded upon the Quran. It did not sweep
away the existing laws of succession, but made a great number of amendments
based on few common principles. These amendments have been differently
interpreted by the Sunnis and Shias. The Sunni to some extent allows the
principles of the pre-Islamic custom to stand and they add or alter those rules in
specific manner mentioned in the Quran and by the Prophet. The Shias deduce
certain principles which they consider to underlie the amendments mentioned in
the Quran and fuse these principles with the principles of the pre-existing
customary law, thus bringingup a completely altered set of rules.

Presumption of Hanafi Sect of Sunni School and Athna-Asharias Sect of Shia
School:

Since majority of Mohammedans in India are Sunnis, hence, it is
presumed that the parties to a suit are Sunnis unless it is shown that the parties
belong to the Shia. Amongst Sunnis, the majority is of Hanafi sect, so the
presumption can be drawn that the Indian Muslims are Sunni of Hanafi sect
unless it is pleaded and proved otherwise. Same presumption applies in case of
Shia about its sub-sect Athna-Asharias. (4kbarally v. Mahommadally, (1932) 34
Bom. L.R. 655)

Shia Law - Classification of Heirs:
Shia law divides the heirs in two grounds:-

1. Heirs by consanguinity (Nasab) that is blood relationship:- Heirs by
consanguinity are divided into three classes and each Class is sub-divided
into two sections:-

(1) Class I - (a) Parents (b) Children and other lineal descendants
how low so ever.

(i1) Class II - (a) Grandparents (true or false) how high so ever; (b)
Brothers and sisters and their descendants how low so ever.

(ii1))  Class III - (a) Paternal and (b) Maternal uncles and aunts of the

deceased and of his parents and grandparents how high so ever,
and their descendants how low so ever.
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2. Heir by special cause (Sabab) - The heirs by special cause may be
divided into two kinds:

(1) Heir by marriage (Zoujiyat), that is husband and wife;

(i1) Heir by special relationship (Wala) that is by virtue of spiritual
headship. The heirs by special (legal) relationship are not
recognized in India.

Order of Succession:

The heirs will inherit the heritable property of a person in the following
order:-

(1) The husband or wife is never excluded from the inheritance, but
inherit together with the nearest heir by consanguinity.

2) Among the heirs by consanguinity, the first group excludes the second and
the second excludes the third. That is to say in the presence of an heir
of the first group, the heirs of the second or third group will not be entitled
to share and so on.

3) As we have noticed each of the group is divided into two sections,
amongst these two sections of the heirs of each group, the claimants
succeed together, i.e. if there are heirs of both the sections, they will
succeed together.

4) In each section there can be various heirs, e.g. in section (ii) of Group I,
there can be a son and son’s son. The rule in this regard is that the nearer
in degree in each section will exclude the more remote in that section.

(5) The decision as per stripes i.e. in each of these three groups of heirs by
consanguinity, the descendants get per stripes or according to the branch.

After determining the people who are entitled to succeed to the property of
the deceased, the next problem that comes up is allotment of shares, i.e. which
heir will receive what amount of shares. For the purpose of determining the
shares, the heirs are divided into two classes, viz. Sharers and Residuaries. There
is no class of distant kindred under Shia Law.

Sharers & Residuaries:

There are 9 Sharers in Shia Law similar Sunni Law except grand father,
grand mother and son's daughter. Of these sharers, four inherit sometimes as
Sharers and sometimes as Residuaries. These are:
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1) Father

2)  Daughter

3)  Full Sister

4)  Consanguine Sister

The heirs who are not Sharers, are Residuaries who are mentioned in
three classes of heirs by consanguinity (Nasab) and they are not entitled to any
fixed share inthe property. They get the residue (what is left).

How the distribution of property is affected:

If a Muslim at the time of his death, leaves only heir, the whole property
would go to that heir except to wife. The rationale behind this exception is that a
wife is not entitled to the surplus by return, even if there be no other heir. If she is
the sole heir, she takes % and the surplus passes to the Imam, now the
Government of India. If there are two or more heirs, left by the deceased, the
first step is to give the share to the husband or wife. The second step is to see
which of the surviving relations are entitled to succeed. The property, after giving
the share of the husband or wife, is divided among the other claimants, according
to the rules of distribution applicable to the three classes of heirs by
consanguinity.

Rule of Representation:

This rule requires interpretation because it has more than one meaning
which is mentioned below:-

1) Determination of heirs, which persons are entitled to inherit from the
deceased (First meaning).

2) Determination of the quantum of share, what he is entitled to inherit.
(Second meaning).

So far as the determination of heirs is concerned, the Rule of Exclusion
applies,i.e. the nearer in degree excludes the more remote. For example if ‘A’, a
Muslim dies leaving behind surviving son ‘C’ and grandson by a pre-deceased
son ‘B’, the grandson is excluded from inheritance by his uncle ‘C’. The grandson
does not take in his father’s place though he ‘B’ would have been an heir, had he
survived his father ‘A’. If in the above example, both sons ‘B’ and ‘C’ are pre-
deceased and the deceased ‘A’ died leaving three grandsons ‘D’, ‘E’ and ‘F’ by
‘B’ and two grandsons ‘G’ and ‘H’ by ‘C’, then all the grandsons are heirs.
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The principle of representation is to be applied for deciding the quantum
of share that is for ascertaining the share of each grandson. According to the
principle of representation, the sons of B will get 4 (1/6 to each grandson) and the
sons of C will get 4 (1/4 to each grandson).

Under the Sunni Law, the rule of representation is not applied in
calculating thegrandson’s share. In the above example, each grandson would take
the same share, i.e. 1/5, because the division of shares among grandsons
would be per capita and not per stripes.

The Shia Law accepts the principles of representation for the limited
purpose of deciding the quantity of the share of each heir as different from the
purpose of deciding the heirs. According to the rule of representation, the children
of a deceased son, if they are heirs, take the portion which he (deceased son) if
living would have taken and in that sense, represent the daughter, if they are heirs,
they take the portion which would have taken and in that sense, represents the
son. In the same way, the children of a deceased daughter represent the daughter,
if they are heirs; they take theportion which the daughter, if living would have
taken. This principle in the same limited sense is applicable to the children of a
deceased brother, sister or aunt. Similar is the principle applicable to great
grandparents who take the portion which the grandparents, if living, would have
taken.

Succession among the Heirs of the Same Class:

Succession among descendants in each of the three classes of heirs by
consanguinity is per stripes and not per capita. Example: ‘A’ Shia Muslim dies
having two grandsons D and E by a predeceased son B and a grandson F by
another predeceased son C. The succession inthis example is per stripes among
the descendants of two sons, B and C of A. Each son notionally takes 2. B’s
share 2 will go to his two sons, D and E and they will get1/4 and C’s share 2
passes to his son F. This division in other words, is according to the stocks and
not according to the claimants.

The Rule of Succession among Descendants:

The rule is that the descendants of a person, who if living, would have
taken as Sharer, succeed as Sharers. In the same way, the descendants of a person,
who if living, would have taken as a Residuary, succeed as Residuaries. Example:
A Shia Muslim dies leaving a full brother’s daughter and uterine brother’s son.
Uterine brother, had he survived, would have taken as a Sharer, his Quranic share
1/6. In the same way, the full brother, had he survived would have taken 5/6 as a
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residuary. Here the uterine brother’s sons, being the descendant of a sharer, will
succeed as sharer and representing his father takes his father’s share 1/6. The full
brother’s daughter, being the descendants of a Residuary, will succeed also as a
Residuary and representing her father, takes her father’s share 5/6. Under the
Sunni Law, both a full brother’s daughter and uterine brother’s son are distant
kindred of the third class.

Distribution among heirs of the First Class:

The heirs of the first class are entitled to succeed to the property of a deceased
Shia Muslim along with the husband or wife, if any. First the share is allotted to
the spouse (husband or wife as the case may be) and then to the rest of the heirs.

Example:-
1) When no lineal descendant is present:-
a) Husband will inherit 1/2 as sharer;
b) Mother will inherit 1/3 as sharer;
C) Father will inherit 1/6 as residuary.
2) When lineal descendant is present:-
a) Father will inherit 1/6 as sharer;

b) Mother will inherit 1/6 as sharer;
C) Son will inherit 2/3 as residuary;
Distribution among heirs of the Second Class:

Heirs in the line of paternal side get double share with maternal relations.
If there is only one grandparent in the paternal line, he or she would get 2/3.
Similarly, if there is only grandparent in the maternal line, he or she would get 1/3.

a) Father’s father would get 2/3 as sharer;
b) Mother’s mother would get 1/3 as sharer.
Distribution among heirs of the Third Class:

First of all the surviving spouse is allotted his share and then the
residue is divided among the following order:

1. Paternal and maternal uncles and aunts of the deceased;

11. Their descendants h.Ls., the nearer excluding the remoter;

1ii.  Paternal and maternal uncles and aunts of the parents on the descendants;
and
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1v. Their descendants, h.l.s; the nearer excluding the remoter;

V. Paternal and maternal uncles and aunts of the grandparents;

V1. Their descendants how low so ever; the nearer excluding the remoter;
vil.  Remot uncles and aunts and their descendants in like order.

Of the above groups, each in turn must be exhausted before any member
of the next group can succeed.

Difference between Sunni & Shia Law:

The Shia law does not recognize the Doctrine of Increase in this manner.
Under Shia Law if the total share of sharers exceeds the heritable property
i.e., exceeds unity, the share of all the sharers is not proportionally reduced but it
is always deducted from the sharers of the following two heirs:-
a) Daughter
b) Full or consanguine sister
Example: A, a Shia Mohammedan wife dies leaving behind (i) Husband and (ii)
two full sisters. According to Shia Law (1) The husband will get 1/2 as sharer
as there is no lineal descendant of the deceased. (ii) Full sisters will get 2/3 as
sharer when there is nolineal descendant, father or full brother. Since there are
two sisters each will get 2/3 which will turn out to be as 4/6 share of two full
sisters and thus, husband will receive 3/6 share. Total share (without reduction) =
7/6 i.e. more than unity. In the above case, in order to make total sharer equal to
unity, the share of the sisters will be reduced to 1/2 and the share of the husband
will not be touched. Thus, each sister will take 1/4 of the share.

In case of Radd, under Sunni Law, if there is a residue and there are no
residuaries, the residue returns to the sharers. But such is not the case in Shia Law
of Return. Under Shia Law, the total absence of the residuaries as a class is not
required, only if the residuaries in the class to which the sharers belong is absent,
it will sufficient for application of the Doctrine of Return.

Exception:- There are certain exceptions to the Doctrine of Return which are as
follows:-

i. Husband - The husband is not entitled to the ‘Return’ as long as there is
any other heir of the deceased. If there is no other heir, the husband will
take the whole estate by Return.

ii. Wife - Like the husband, the wife too is not entitled to a ‘Return’ of share
aslong as any other heir of the deceased exist. The old view was that if
there was no other heir, the wife would not take the whole estate; she
would take only her share 1/4 and the surplus would escheat to the
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Government. But in Abdul Hamid Khan v. Peare Mirza, (1935) 10 Luck
550, the Oudh Court held that the rule now enforcedis that the widow is
entitled to take by return.

jii. Mother - The mother is not entitled to share the ‘Return’ if the deceased
dies leaving behind a father and a daughter and also any of the following;

a. Two or more full or consanguine brothers
b. One full consanguine brother and two full consanguine sisters
C. Four full or consanguine sister,

the brother and sisters are heirs of the secondclass. Though they
are excluded from inheritance, prevent the mother from taking
by Return and the surplus reverts to the father and the
daughter in proportion of their respective share. This is the only
case in which the mother is excluded from the Return.

iv. Uterine brothers and sisters - Uterine brothers and sisters are not entitled
to the ‘Return’ if they co-exist with full sisters and sisters divide the return
in proportion of their sharers. The ‘Return’ in such cases goes to the full
sister. This rule does not apply to consanguine sisters.

Conclusion:

The Article has explained the basic features of inheritance in Muslim Law
in context of Shia law of inheritance and also compared Shia and Sunni Laws
with the corresponding principles of both laws. As highlighted in the article are
differences between both the laws. For instance, Shia law adopts the principle of
consanguinity whereas Sunni law prefers agnates to cognates. Illegitimate child is
not entitled to inherit property under Shia law whereas under Sunni Law
illegitimate child is entitled to inherit property from mother. There is another
noteworthy distinction that Shia law does not recognize distant kindred as another
category of legal heirs as they are identified in Sunni law. Most of those who are
classed as distant kindred in Sunni law, they are absorbed in the three basic
classes of Shia. Though there appears some difference between them, but in letter
and spirit, both have adopted fixed Quranic Shares of Sharers and residue is
distributed among Residuaries in order of preference in class and nearer in degree.

For brevity, the flow chart is annexed herewith to further elaborate the
concept of inheritance in Shia Law.
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Inheritance in Shia Law

| |
Primary Heirs Secondary Heir

(Sharers) - Quranic Heirs (Residuary Heirs)
b I | i
I | T
Heirs by Special Cause Heirs by Consanginity
(Sabab) (Nasab)
Husband, wife |
T T T
9 Sharers Like Sunni Law Class | Class II Class 111
except Grand FatherMoter,| ——L——
& Son's daughter, Parents children &other Treorfalse  BroterSister & ~ Patemal ~ Matemal
Other Descriptions like lineal descendants Grand Parents  their descendants 1. Uncles & Aunts of:-
Sunni Law (HLSO) (HHSE) (HLSE) 1. Deceased,
ii. Parents,
iil. Grand Parents, (HHSE)
Note- No Distant Kindred Heirs, but they are included in Residuary. 2, Their Descendants(HHSE)

Rules of Inheritance Among Residuaries:-
1. Husband/ wife always get their share as per Sharer. Then the Heirs of

First Group excludes the Second Group & so on.

2. Among the Heirs of Two Sections of one Group, the claimants succeed
together but nearer in degree in each Section, excludes more Remoter.

3. Descendants get per stripes or according to Branch they belong,

4, Descendants of Sharers or Residuary succeed as Sharer or Residuary.
5. Patemal Heirs get double than Matemal Heirs.

Note: Readers are requested to go through the Article published in 2017 JOTI JOURNAL
August issue- Part I “Principles of Inheritance in Muslim Law” for better
understanding to law related to inheritance in Sunni Law.)
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SRS ARREE @ 3Me¥ & fawg TEr &9 1§ fawar

g0 &% ereT

e =mamedrer, e

JMRIAD =TI Yoell H QIvSd <RIl &1 RITUAT  FYFq: ITURTET

FHINT B & IR NG g SUSIQY UG /ZA/F7: W & HIRd 8 & g4

IR BT TR B & oIy @1 T 8, TR PR &1 g | gvs uishar

Jfear 1973 (o1 3T |fear & 9IS fear Sireem) @ g/ 8, 10 Ud 11 H

fa9y grgar fer U €| AlRdT & oI 8 & ded uReNifd erH XEH SR

IR & oy gfeMfd URgd R & Qe o Td U aell & e ud

HRAR # g H1 & AR &1 Ifdd dRIUTAS Al e Ud a9y srRiutas
e BT Uad B T 2 |

gferd SR YUITell U9 HrRIuTas® Afge —

ARUQY OIS A6 09.12.2021 & §RT GiRdT @ &RT 8 (1) & d&8d
IS QAT gRT SEGDAT §RT ARG &, Th—73 g 74 (1) /2021 /d1—2 /2
fasied 09 fewwR, 2021, HHY: SAR UG WUt HI  HgMifered & wifya foar
AT AT AgMIfeled & H Yol gad @I, dRiuTdd ARge el gio

U Ud Yol e Mgl &l faRIy SRiurds dfoRge &1 wfdd e
DTS B

TR DY GRT 117 B AR T4 SYAR—

JfedT @1 aRT 107 9 110 d& &I IRRATAT H§ HRiuTed afge &l
gRT 11 | 116 # &1 T8 U1 & IR fid # I8 |ifed 8 oW W &
gerRerfa aRemfa ™ Wad & folv a1 IR a9 Y & U I8 mavad
g 1 |fkar @ g7 117 & ded ufongell |fka a1 R duum e e @
AR T Hhdll T |

|iRdT & gRT 373 H I8 U™ a1 1 7§ 6 38 aafdm— (i)
o aRenfa s = a1 JererR & fofw ufcrfa <71 @ forg ot 117 & 3=
amee f&am T g, drar (i) S ORT 121 @ SN Uiy WHR B A SHR
P I S IRATBR HRA dlel [hd) SN 4 ARG B, 99 <y d T
IR & faeg il HR FhdT B |

TfRedT B GRT 117 B QY BT AWET TG gwTd—

ARAT @ gRT 117 & d8d UMfd <9 & AR & fwed # (1) S«
gfergfa 781 <& S & O S aR # uraure dfedr @ aRT 122 (1)(®), 122 @
SUIRT (2) ¥ SULRT (8) TAT 123 T 124 H Uaud QU U & Ud 39 <20 H (1)
Safe Afedl @I °RT 117 & T8d 3M1<¥ & JUied d dgux & Awee &
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foar 9mar ® iR SUe SWId §¥ud & val Bl Seoiud fhar @ g al
gRefT & doua @ <9 W ARdT @ gRT 122 (1) (@) & d8d SRE™ dell
SR B9 XE- © deel § fAurfed sgua @) g § fafdy syoRifee yawor
Tollgg dR Sfedl @ ORI 446 & d8d HRIdlel &I off Adhdl 8| 59 dag |
RIS REGAT TP TN FAY [36G e, [197e RefiorT H. 137 /2018,
78 /2020 oG &A% 13.03.2023 (@USYUIG) @AHAT T |

Jifedr @ gRT 122 (1) (@) @ d80 HREN:

Jfgar o arT 122 (1) (@) I8 SUefd &t ® & afe foxd afad g
gRT 117 & A ARNREE @ QY & ARV H gR7/d §71F ¥ & ford
@iays dlea a7 ¥ gegz) Frafed a) Q4 99 & ugar duud &1 W
frar SITaT B, 99 SS9 <9 H S §UUF @1 Y FHIeas & {oTU BRI § 9ol
foar S| U e & fawg WiRdr B OR1 397 & dgd YARIe A
IrTrd | gaer=eiel 8 |

Hiedr @ aRT 122 (1) (@) B IR & faog gAdeoT —
@)  SHEEa—

T IR & FHe 54 HRIUTAD ARG E & AR & [dog JARIeor
AFIDT RGT DI ST & Al ST e drf § Uga fhar oimar &1 U
S JATdeT AT A 3fded i gRT 389 il yerereiia §, wdifd
gRT 397 SUIRT (1) § T8 yraen= fhar a1 & 6 =marer a8 A<y € 9t &
6 gRieror Sfdd 89 9@ qveRy &1 e fefed fear S iR afe
T g # 2 O S ST WR AT 370 U W Bie A S|

@)  duud o Ybld gd gHTe—

Jfedr @ gRT 117 & TEd MY | &RT 107 BT <27 # uRenfa wraw
@ & oy dyua (Ed orgel & Uied HR&IT 12) AT GRT 108, 109 AR 110
DI ST H AR & oIy guus (gl el & Uy axr 13) fremfad &=
BT AT & S1ar & iR \Edr &1 aRT 117 & d8d MY & Yo | aafdd
U059 BT e B AT B SR SHD Sooigd H BIs BRI bIdl 2 ol
SAMIBR @ drel Yol A & AT Y9I §RT Udh URRare |fgdr &l &Ry 122
(1) (@) & d8d URd a1 Sar & R R SRIUEs Afge dg9d 9T &
Haeg H UG WY @ SR Pl obdg DR 9gUF bl AY Pl b oy
PRATR # 5g HA &7 1<y IIRT BT 8 | VA 3T AfedT @f &aRT 117 &
d8d FeraR 9 vEq & fory femfad suus @ g9 # +f aiRd foy oI &,
e faveg geRIeroT URgd &1 Sl @ |

Jfedr @ gRT 122 (1) (@) & T8d RiuTed AfRge gReNfa a9 @+
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& forg duma furfed o) Ry 99 & uwarq w9 @ 90§ du9d @ U
FHTATAST B fIU FRER H g BT BT MY < bl © | VAT ST FETaR
TR e @ forw fAsnfed dua= &1 g9 #§ ueE A8l fhar S dear g1 59
ey H AME Y. ST e §RI ARl @ ORT 122 (1) (@) © Gy H
RIS H7 9% @7 67 [3%g "F U g 379 THARIRY! . 5182/16
fh R, H9R 505,/2017 MY fadAid 27.092017 & TR HHIG 13 H T8
gfoofed fear & -

“13. A bare perusal of section 122 (1) (b) reveals that it refers
specifically of a bond executed with or without the surety for
keeping peace in pursuance of the order of the Magistrate under
section 117. It does not refer to a bond furnished for maintaing
good behaviour at all, making it abundantly clear that it would not
be applicable where a bond has been furnished for maintaining
good behaviour as required under section 110 of the Cr.P.C."

AFEE AY. S%d IR & SWIGd IR-IGRid & AfIRE A
qgN ST A RIS BENT (g@ia), <& fa. teeiagfed
AT e T 3=, WIRTS. IRAL 78,2020 UG WI¥RUSA THUL 468 /2020
IeY fRAI® 25.09.2020 Td A U U ERATON ST RIMTR §RT U
iz Sw Ae . o9 T, Aiss . 7832 /15 fofa faTias 20.05.2015 # 01
g rfafeeiRa fvar 8 f uRenfar wram waw & oy dums @ Seaied @) g9
# dfedr @ gRT 122 (1) (@) & d8q BRATEl & O Adhdl 7, Sdfdh gRT 108
A 110 |iedr & T8 uRdre U U S B <=0 H SF 117 & T8 A
feam Sirar & a1 Socted @ q°0 H GRT 122 (1) (@) & UEE S el el |
@) PRUE® ARREE §RT TS ST arel Sfshar —

ARAT @ gRT 117 & d8q UIRA MY H SIS ARge gRT Sl
S B SR § SHe Hey H I urauE A T 7 [ a8 99 Amel &
framRoT @1 Ufehar BT SR BN b Wi & arT 122 (1) (@) & AHA H
a3 ufthar fRaiRa & @1 7 21 39 oRT & d8q uRd! gRT ARRLE &
FHIETEYS w9 H I8 WAI4d (Proved to the satisfaction of such Magistrate ) =1
gIaT & & aRenfa e waw & fsfed duus &1 w7 HIRa fdar 1 g |

IJrgeid fLEde S6 | $aR fAeg g, gR1 gfor s/aer, of
TUs 3SR Ud 3y fAvfia fRAie 13 WRaRl 2019 H AFH #EN Swd <RI
gRT fhaRAL FaR 137 /2018 FRIBA HRa g Wiear @1 arT 122 (1) (@) &
Hed # @I S dTell BRIdrEl =vg FefaRad faen—Fcenl &1 urerd fear s
aufera g sifafeiRa fasar o g fohi—
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1. Notice to be sent to the person by the Executive Magistrate to show
cause as to why action under Section 122 (1) (b) of Cr. P. C. should
not be taken of breach of the bond executed under Section 117 CrPC
on a date fixed.

2. At the enquiry, the Executive Magistrate should furnish the person
the material sought to be relied upon including statement of
witnesses, if any, in the vernacular (if the person is not knowing the
language other than his mother tongue).

3. If the person wishes to engage an Advocate to represent him at the
enquiry, an apportunity to have a counsel of his choice should be
provided to him.

4. The Executive Magistrate shall inform the person about his right to
have the assistance of a lawyer for defending him in the enquiry.

5. The enquiry shall be conducted by the Executive Magistrate on the
notified date or such other date as may be fixed and the person should
be allowed to participate in the same.

6. At the enquiry an opportunity should be given to the person to:
(1) Cross-examine the official witnesses, if any and (ii) produce
documents and witnesses, if any, in support of his case.

7. Such Executive Magistrate or his successor in office, should then,
apply his mind on the materials available on record, in the enquiry,
and pass speaking order.

8. An order u/s 122 (1) (b) of CrPC should contain the grounds upon
which the Executive Magistrate is satisfied that the person has
breached the bond.

0. A copy of the order should be furnished to the person along with the
material produced at the enquiry.

10. The enquiry, as far as possible shall be completed within 30 days and
at no circumstance, the enquiry shall be adjourned unnecessarily. The
Advocates, who appear on behalf of the persons concerned are
expected to co-operate.

(@) PriUleld ARREE gRT UIRT 3T Bl ey —

AT @ gRT 122 (1) (@) & TEq g B dlel HRIUTad ARRge |
qIRA MY H HRUTAd ARg e BT A1 & AR DI ogdg (Recording the
grounds of such proof) ®RAT 3MATIH & | HRIUTAD ANRGES BT SURIGd WGl
BT UT B gU S H Fgdl BT YR G| dad gU Jg FeiRT &=Ar 8
6 T dfear @ gRT 117 & d8q uRenfa erm @w @ fog frefed daua
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BT 9 fhar SAT FEEEYS wU ¥ Ug 9ifed wx far R g ik afe uar
JIfed HR fear 1 @ A HRIuTAs ARee I8 IS © Ihdl & b 99 fdd
P FRTIR fhar SR 3R §9 5 &) 3Ef & Tt do RER H fFeg 1]
ST |

A AGTE Sed ITed gRT Sfgal grRT 122(1) (@) | UIka el &
Ul & dY H WIS G¥el! 9P GaHad [deg darsidorT
aforege vq 379, Crl. R.C. (MD), No.161/2016, dated 09.6.2016 § 3 THgid
gfaaiiad fy € f—

"As per the said provision, the Executive Magistrate, before
ordering a person to be jailed, he shall be satisfied that the person
has breached the bond conditions, the Executive Magistrate must
also record the grounds for such proof. That means he must apply
his mind and pass orders. He cannot pass orders mechanically. But,
he need not write an elaborate Judgment like us. His Orders must
show atleast briefly the grounds upon which, he has satisfied that
the person has breached the bond executed by him."

A AU, 9o IRad §RT Sfdl & arT 122 (1) (@) @ Fag H
RIS Hg % A7 67 [d%g T4 9T 7 3~ TR . 5182,/ 16
fop.aRAY. SaR 505 /2017, 3T fedid 27.09.2017 # ¥g ufqurfed fdar € fb—

"Therein is subjective satisfaction of the Executive Magistrate that
a breach of bond has occurred. If an offence is said to have been
committed, framing of charge or trial or conviction is not a sine
qua non for recording a subjective satisfaction that a breach of
terms and conditions of the bond has occurred. If by filing of final
report in a criminal case against the person furnishing bond, in the
facts and circumstances of that particular case, satisfies the
Magistrate that the breach has occurred, he need not wait for either
framing of charge or trial or conviction of that person in that
offence."

SWRIFd <Gl H |i2dl & grT 122 (1) (@) & Teq A fdd &1
PRATR H Ao- BT MM GRS ARee a7 a9y driues AfiRge gRI
ﬁmw%‘ﬂﬁ@Hﬂﬂmcaﬁw\diEﬁaﬂaﬁaﬁmW@WW
JANT HR 3MMS YIRT AT A1y, e did | M UIRd Fal HRAT a1y |
ARTESE DI A & AMERT BT olhdg HRAT AP o | 59 Fae § WG
el fawg &ver wog TR deR 3113 /12 (IR Swd OMTed) I
foie 20102012 Ud Wogw fawg Uaufiagicad #Afoege, fhaRdAl Fw
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505 /2017 (AST Sed TATe) 3T f&91d 05.07.2017 AABAT & |
ATl B FauTidhdr ¢§ UPpfa —

IJrIged dLEde (qated) d A qE Sed IRITed §RT 98 (v
@ IR 84 (e) & rfafeiRa farar —

“In the light of the law laid down in paragraph 24 of the Three
Judge Bench decision of the Supreme Court in Gulam Abbas v.
State of Uttar Pradesh, (1982) 1 SCC 71, an Executive Magistrate
cannot authorize imprisonment under section 122(1)(b) for
violated of a bond under section 107 CrPC. A person who has
violation the bond executed before the Executive Magistrate under
the said provision will have to be challenged or prosecuted before
the Judicial Magistrate for inquiry and punishment under section
122 (1)(b) CrPC."

SR IRIgEd QL (qafa) 3 swfeiRa fear war g f dfean
DGR 122 (1) (@) B AHR & TINT BT JARTHR =ATRID ARG S B BT fobg
AT STadd SRl @ gRT 9RT 122 (1)(@) @ =i & Gaenf=e g
BT &, 59 Aay # A Seaad AT §RT UG §RIBIY /360G Iaiv
TR X7, 2022 ... STz T el 1801 H ARG fhar g fo—

"As noticed, the scope and nature of section 107 CrPC is
preventive and not punitive. It aims at ensuring that there be no
breach of peace and that the public tranquillity be not disturbed by
any wrongful or illegal act. The action being preventive in nature is
not based on any overt act but is intended to forestall the potential
danger to serve the interests of public at large. In other words, this
provision is in aid of orderly society and seeks to avert any conduct
subversive of the peace and public tranquillity. The provision
authorises the Magistrate to initiate proceedings against a person if
upon information, he is satisfied that such person is either likely to
commit breach of peace or disturb public tranquillity or is likely to
commit any wrongful act that might probably produce the same
result. Simply stated, the provisions of Chapter VIII of the Code
are merely preventive in nature and are not to be used as a vehicle
for punishment."

SWRIF] RIS & ARTRET HEdr & A 8 & Faw-adl, &3 Td
IeW b GIY § TG 7Y ford 7 5 3. w9 fedtoriar dforege, dlaav
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g < 1970(3) VEEHH 746 TaeraT [@6E & WHUS Fard VFoaglcd
FloregT VARGV U9 379, AT sidier 7. 388,22 TAvta fatie 09.03.2022
(T FEaH rerd) V9 RIS HgT Y [dwg FEguee od q
3 (2007) 4 THUGST 219, 2007, THIH TeaIgT VY 591 JTADHAY T |

fsped: AfRar @ arT 122 (1) (@) & d8q HRUdaS Age aRenfa
TN 3@ & MWIed 9U9F @& W BT S H d9uF DAY @ DI FqAIG
TH HRAR H F9g IWH $T S <9 dI ARFHIRAT I[ar & @ o g 0
A & faeg Ao e & e YA UG Rl 8 A 6 Arrerd bl
9 91 B GGE HAT AaID & b UM T 4995 gRT 107 Wiedl & d8q
TRy BrEE vEs @ e ¥ frRd fear wr on| ffde @ eriges
IRRT T g§RT SWIRI ScolRgd FRIURE gRT nfud ufear den —<fife =
& I &1 Uleld dRd 8¢ STid &I T3 & | qaid: 3T BrIuTeld A S gRI
SRIF IealRad <IFURE gRT U gl & ey dARdsh &1 JanT
PR U SUUH T & AR b RN Bl ogdg DRI §U BRI H WOl B
el uRd fhar ar 81 Ife SwRiad =1 wedl § | Bl Ay &1 Sare
THRIAD & O JARIET0T ATfIHT WHR B AR BRIUTAD ARGRGE BT 3
T AT 3R B Aha © |

qEad] & HeEdl |99d 89 H A8l 8, dfod
AT 89 H B

— HETHT T
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e IR g gHEE

(9 W™ & AN AUQY & IR Rl & RN §RT SHIaH &

A # g T8 e TRl &1 SUYad g UK B &1 YA fHAr S 21 59 W
% ford =marefrerro oo fife TRATg SthIeHl B WS Wahd 2| TaMa SRRl ©
FHETT AFTH bl H Febrrra frd e )

1.

T fafafd oAy afffgw #, a¥ 2018 & f&d W duem &
o= 31 {3 wiRd fhar ST 3w s & ?

Sar— faffde oA (ForF) fafH, 2018 & RT 9RT 10 # f6d T

JoeE & gRUTRewY dfder &1 fafafds e emefRra fear s
ISP B |

1 JACER, 2018 AT FWARE I Ay 9 qd <rarery # dfda Ameal
R G AT BT R g9 BT 39 G H Seddd <red B
&M Aewim 9o 7 #eer gorr ¥§S) Awg Awd Rigareice! §wT
gioiaewd (F1gde) lerfics (2023) 1 vadidt 355 § A ARG fdHar @
6 AT HeEE & U9 ¥ 99 @ UTaeTE FRRIT 8e) Sa I
WWWWW—%@@HQW@MM%\ Ry Il T Bl
dIfcdd UGy WA & Aregd 9 9aIfae By T 8 S T SIUeR,
IRaTIE Giord R © ferar Mfed idRl &I 94 ot 2 a9 Ud
mﬁfﬁaw&mﬂﬁ?«r&ﬁuﬂmwﬁ%‘ VAT Wd: FT81 AT Sl |Aehdl o
de & & Al § Qaie fersd w0 9 I8 W 9 3R < &
T U HENET UTae deell uHE ad & a1 Jel | Affde ea
() SR a™, 2018 & ARIA ¥ U Sudfd fhar war ® fh ™
AT Uraed 9 I | uged 8RT Ol &1 s ARBR D™
oA H SMfeRTE gRT Faa wY srerar =t fafdr S ar saedd
FAS! | FOIRT Traem=t @ f3H1E 01.10.2018 ¥ g fHar T B |

AT Seaad RITAT &1 b R YIe 4 #eeT o ves!
(qaia) # fAfFm & qadel e vl 89 & ddg 9 gd o
uiRa fafel &1 fagervor o= J AnieRia fear & f& fAffds s
(Femer) rfafH, 2018 & WTae= dfasgeel s |

AHAT IR Tl B fOH HIa8R 01.10.2018 W U4 &I © | I HAfdar

JOTI JOURNAL - AUGUST 2023 — PART 1 194



& fafafds urom & et TR &v=T JTsus 9 g8lex =lie fade
3 wlRId g |

9 qUerey & fAwred & Wy ¥ ey el g§RT 9 R
faar T € 99 9d @ srurem Y Rafa & Far ufshar AR SmgEhy ?

gRT 389 TUS YUfhar SfRdl, 1973 &1 SWIRT 1 & 3rf9 e
T §RT SUeley &I WFF fhar a1 & a9 faare =amarery
el <IRITer | R oM &1 99d &l 8l oY @ g1 W &1
A U7 QM YA BM IR IR <Irrerd S9RIg BT dohlel ST
W ga B | IfE VAT A WA T A SHH AT IR ST
PR UR B I BT I QAT AT € TG SAMT 0 AT B R B
faemRor ey Qg B ST R Ble 9dIl | WG W8l W
3T =TT F TUSIQe Bl IR HRd Y o & Uleid & el 4
THT AT Q1 81, o B aRT 138 Wbt foraa erfdifeaH, 1881 @
IR H IRIG BF TR B T3 (U H gl & 9 wfaerd afn
fAftgd It & AR SAT BRI R TUSIQYT Bl RIRTT R STHET
R B fad 9M &1 ey e oiar & iR afe swiig gmT 5=
ST ORI B Sl ® SR e H Mfed wwg @ & sfer gfdes
I w1 9 wfderd 9T ST T8 BT Sar § 99 faaRer e
A B IAUTAT I FAT AR MR ST <M S 39 Haeg H 3Ifed
o T {6 od @ MUTEH @ BRUT GUSIRYT & RETH & HaY H w7
BRI B H 2 | 39 99 H HEAY Gded AR b
SR g¥vw Mg 9@ fdwg dR= TR (2020) 2 TEHH: 514 D

hfSHT 20 AATHNT & |

fpel e, orgsm o= a1 U @ ¥dl & Seoiud H SIgal Afe}y &
JeY H ARG C §RT %4 | forar o ddhar 87

ARV A ARGRT BT STl A HafSd yaroll H§ ARG e glord iera
AEHR F9RT gRT URgd 3ifcd ufcided IR Fee o ®I AferebiRar
REAl §1 (39 WY H I Sl @ Jfacay 2021 W IR faftd
AR qAID-d 2) | W Al AT fbdl ar=ift, srsm o= a1 ug
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P! fel) o1d @ Sootgs H ST D S ® 99 U UHRON H AL S @I
IS o B JARRIRAT &RT 61 & Yae=l & Jdid sl & fordd
AR Py ¥l RIS FEAYUQ MTHRT AAFIH, 1915 & A & T8
el e, o o3 a1 urd &) Bl o & Seaiud & ford aRT 34,
gRT 37, ORI 38 Ud &RT 39 & 39 qUeg fHdl SRR T Hs™
Foldex I [Tel MEdR! IeRI | o gg oot & fodl 09
AEHRT ATHR & T delaex gR1 39 A Uidiad fbar SR, &
gRare a1 RUIE R B A of BT | ORT 61 H &RT 34 BT FAI
H9NEE gRT SISl 13T & S fedi 22.08.2014 & g9l & |

9 Hey H SIS A 4T [dng T 3% TEIuRe
TEASIOH T 4639,/2017 A9 f@Ti# 28042017 H WA S
RATTT gRT I8 ufquifed fhar Tar 2 & <Irmerd gRT U0 Uaxon |
gfer RUIE & MR R e forar o Sfa =18t 8, O At A
Hdd boldex IT T AR AVHRT AT I 1= ug ol & fhl
U DN BRI ST Berder gRT g9 Mffc wifegd fbar SR, &
3R ¥ U uRaTe W & ARRg e §RT He foram o7 wadr 2 |

gf& BT [ABHr AFg & IR 61 3AfH e
ERCIEd

— dI. IR, PSSP
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NOTES ON IMPORTANT JUDGMENTS

123. ACCOMMODATION CONTROL ACT, 1961 (M.P.) — Section 12

(1)(a),(f) and (g)

CIVIL PROCEDURE CODE, 1908 — Section 100

Eviction suit — Bona fide requirement — Non-disclosure of availability of
alternate accommodation — Effect — Will not adversely affect the case of
plaintiff as it was not sufficient to satisfy his requirement.

I g g am, 1961 (M) — &RT 12(1)(®), (@) Td (B)
fafder ufehar wfadr, 1908 — &RT 100

fsprae 8 9 — AqUIfdsd AEaWdhal — ddbfcdd AN D
SUSIAT BT IJYBCIBRY — GG — el & AWl W Ui TmE
TE IS Hifdh T8 IHD! ATIHAT bl Fgfie D oy gt o |

Dheeraj Rohra v. Shyam Bihari Pandey

Judgment dated 13.01.2023 passed by the High Court of Madhya
Pradesh in Second Appeal No. 848 of 2022, reported in
2023 (2) MPLJ 104

Relevant extracts from the judgment:

Undisputedly, the plaintiff has more shops in the same building and it is his
case that after demolishing the shop, he wants to reconstruct a shop for the non-
residential purposes for his sons and nephew. The plaintiff cannot be compelled to
squeeze himself in a small premises specifically when the said small premises is
not sufficient for the appellant himself to run his business in a decent manner.
Thus, even if one shop had fallen vacant during the pendency of the suit, still
the appellant has failed to prove that the said alternative accommodation
is suitable for meeting out the requirement of the sons of the plaintiff for
non-residential purposes.

Under these circumstances, this court is of the considered opinion that the
respondent cannot be non-suited only on the ground of non-disclosure of an
alternative but unsuitable accommodation, which fell vacant during the pendency
of the suit.

JOTI JOURNAL — AUGUST 2023 — PART I1 175



124. ARBITRATION AND CONCILIATION ACT, 1996 — Section 9

CIVIL PROCEDURE CODE, 1908 — Section 16 (d)

Commercial Court — Territorial jurisdiction in claim regarding
rendition of accounts — Suit filed at Bhopal whereas immovable
property was situated at Indore — Suit for accounts cannot be treated as
a suit for immovable property — Jurisdictional aspect shall not be
governed by section 16 (d) of the Code — Account book maintained at
the registered office at Bhopal — Order dismissing the application for
want of jurisdiction of Commercial Court, Bhopal was set aside.

AR 3R Yolg A, 1996 — €RT 9
fafaer ufshar <faar, 1908 — a1 16 (8)
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Ratan Lalchandani v. Gopaldas Kukreja

Judgment dated 07.02.2023 passed by the High Court of Madhya
Pradesh in Arbitration Appeal No. 15 of 2023, reported in
2023 (2) MPLJ 376 (DB)

Relevant extracts from the judgment:

The place of residence of respondent, location of property became the
reason for the Court below to reach to the conclusion that cause of action has
arisen at Indore. This aspect requires serious consideration. A careful perusal of
impugned order shows that Court below has not examined the question of
territorial jurisdiction by taking into account the fact that claim of appellant is
relating to rendition of account. Appellant is not aggrieved by dissolution of the
firm. He is also not claiming any right or interest in immovable property situated
at Indore. This material aspect has escaped notice of learned Commercial Court
while deciding the question of territorial jurisdiction.

Admittedly, the registered office of the dissolved firm is situated at Bhopal.
Its accounts are maintained at Bhopal. Thus, as per judgment of Privy Council in
Luckmee Chund and ors. v. Zorawur Mull and ors. 1860 0 Supreme(SC) 18,
Tilokram Ghosh and ors v. Smt. Gita Rani Sadhukan and ors., AIR 1989 Cal
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254 and Jayakrushna Sahu v. Harinarayan Ram, 1988 SCC OnLine Ori 252 the
part of cause of action in a case relating to rendition of accounts has certainly
arisen within the territory of Commercial Court, Bhopal. The Court below has
certainly erred in dismissing the application filed under Section 9 of the
Arbitration Act for want of jurisdiction.

125. ARBITRATION AND CONCILIATION ACT, 1996 — Sections 16, 34
and 35
Arbitral award — Issue of jurisdiction raised before executing court for
the first time — Once the party submits to the jurisdiction of the
Tribunal, it cannot raise the plea at subsequent stage. [MSP

Infrastructure Ltd. v. Madhya Pradesh Road Development Corporation
Ltd., (2015) 13 SCC 713 relied upon].

AR 3R Gore AMAFTH, 1996 — &RIT 16, 34 Td 35

aregRed AR — SEfferR &1 g fAwed e & 9Hel
Y IR SO AT — TP IR YTHR IR0 & AFMBR Bl 7
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State of M.P. v. Rajdeep Buildcon Pvt. Ltd., Ahmadnagar
Order dated 17.11.2022 passed by the High Court of
Madhya Pradesh in Civil Revision No. 352 of 2019, reported
in 2023 (2) MPLJ 439

Relevant extracts from the order:

On perusal of the record, it is seen that it is not in dispute that the
respondent/judgment debtor did not raise the issue of jurisdiction before the
Arbitral Tribunal. Later on, in the proceedings under Section 34 of the Act of
1966, the objection was not raised and similarly, in Arbitration Appeal also no
such objection was raised which was permitted to be withdrawn subsequently. It
would be appropriate to mention that the applicant has suppressed the said fact
that they never challenged/raised the objection before Arbitral Tribunal.

Section 35 of the Act of 1996 gives finality to the arbitration award and
provides that it shall be binding on the parties and persons claiming the
reliefs. Section 36 of the Act provides that the award shall be executed in the
same manner as if it were a decree of the Court. Section 16(2) of the Act provides
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C.R.No. 352/2019 that the plea regarding lack of jurisdiction of the Arbitral
Tribunal can be raised on or before the submission of statement of defence.

In the case in hand, the challenge has been made to the award at the stages
available to them under the law, but at no point of time the issue of jurisdiction
was raised.

In the case of MSP Infrastructure Ltd. v. Madhya Pradesh Road
Development Corporation Ltd., (2015) 13 SCC 713, the Apex Court has
categorically laid down that the question of jurisdiction cannot be raised later on,
once the party to the award have submitted to the jurisdiction of the Tribunal,
filed the statement of defence, led evidence, advanced arguments and ultimately
challenged the award under Section 34 of the Act of 1996.

126. CIVIL PROCEDURE CODE, 1908 — Section 11

Res Judicata — Applicability — Issue not arising for consideration in
previous suit cannot operate as res judicata in subsequent suit — Issue
involved in previous suit was with respect to plaintiff’s right to
construct a toilet in passage and in subsequent suit, exclusive possession
of the said passage — Held, res judicata would not be applicable in the
present case.

fafee wfshar wfedr, 1908 — a1 11

9q U — WANgdT — Yot 9% H ffaR @ fou Swe T8 e m
aret faamere ueEEdt 9% | qd U @ ©Y § UM 8l W —
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Anil Kumar Modi and ors. v. Tarsem Kumar Gupta
Judgment dated 14.09.2022 passed by the Supreme Court in Civil
Appeal No. 4736 of 2011, reported in (2023) 2 SCC 201

Relevant extracts from the judgment:

In the first round, the only question that fell for consideration before the
High Court was as to whether the respondent-plaintiff was entitled to construct
the latrine in the passage. The finding of the trial court was that, though the
respondent-plaintiff was entitled to possession thereof, he could not construct
latrine inasmuch as it adversely affected the easement rights of the appellants-
defendants.
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The issue in the first suit was limited only as to whether the respondent-
plaintiff has a right to construct the latrine in the passage. The issue as to whether
the respondent-plaintiff was exclusively entitled to possession thereof did not fall
for consideration in the earlier round, whereas in the third round, the said issue
directly fell for consideration.

127. CIVIL PROCEDURE CODE, 1908 — Section 11 and Order 7 Rule 11

(i) Res Judicata — Lis between parties decided by the Writ Court on
merits — Order would operate as res judicata on subsequent
proceeding — Party precluded from filing civil suit seeking the same
relief.

(ii) Doctrine of merger — Writ Court decided the matter on merits — In
writ appeal, liberty to file civil suit was allowed — Order passed by
Writ Court on merits shall survive — Doctrine of merger not
applicable.

fafaer ufhar dfear, 1908 — 9RT 11 w9 3w 7 =99 14

() @ <@ — Re I gRT U6dRI & #&d & fdarg o3y
R Rgd b T — ARy ywEIEd SRR W gEN
Eﬁmﬁwﬁr—quaﬂﬂ‘m%gﬁﬁaaﬁwaﬂﬁ
GECHECE

(i) faema &1 figla — Re =™ gRT vy o<y R fR1Ed
— Re arfla # fufder are Ugd &R & WAl bl ST
T — Re <Irred &1 U<y R uRa ey Siifad = —
faerg &1 Rigia or] =81 |

Wonder Cement Ltd., Indore v. Rameshwar Pratap Singh

(dead) thr. LRs. and ors.

Order dated 25.01.2023 passed by the High Court of Madhya

Pradesh (Indore Bench) in Civil Revision No. 596 of 2022, reported

in 2023 (2) MPLJ 363

Relevant extracts from the order:

This Court is of the considered opinion that a party's right under Order VII
Rule 11 of the CPC or under any other provision of CPC or any other law to
which it is amenable, cannot be curtailed in any manner as this court is of the
view that it is one thing to say that a party is not entitled to any particular relief
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under any particular law and it is another thing to say that the party shall not claim
any particular relief under any particular law. In the present case, what has been
argued before this Court is that the order passed in the review petition that the
Civil Court shall decide the matter after evidence is led by the parties would mean
that the application under Order VII Rule 11 of CPC would not be maintainable,
but this court does not find any force in this submission, as a perusal of the order
passed by this Court in R.P. N0.554/2019 also reveals that this Court has simply
stated that the Civil Suit will be decided on merits on the basis of the evidence
adduced by the parties, in accordance with law, and it was observed thus: “The
present review petition is disposed off with consent of the parties as there is
already a direction given by this Court that the Civil Suit will be decided in
accordance with law. No further clarification is required. The Civil Suit will be
decided on merits on the basis of the evidence adduced by the parties in
accordance with law.”

A perusal of the aforesaid order also reveals that this Court has clearly
stated that no further clarification is required and the matter shall be decided in
accordance with law, and when a matter is to be decided in accordance with law,
it means that all the provisions of law would be applicable in the said proceedings,
and it cannot be said that any particular provision of law would not be applicable
in the light of the order passed by this Court and in such circumstances, when the
order passed by the writ court has not been reversed on merits, and the Writ
Appeal against the same has been withdrawn, and the Review Petition has also
been disposed of holding that no clarification is required in the writ appellate
court's order, the doctrine of merger would not be applicable and the order passed
by the writ court on merits would still survive and mere liberty sought in the writ
appeal would not have the effect of undoing of the order passed by the writ court
on merits.

This Court is also of the considered opinion that the impugned order
cannot be sustained in the eyes of law as it curtails the right of the defendant No.4
to raise a ground under Order VII Rule 11 of the CPC on the basis of the orders
passed by this Court in writ appeal and review petition, which can never be the
intention of this court.
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128. CIVIL PROCEDURE CODE, 1908 — Section 100

(i) Admission of title — Effect — In absence of a deed of conveyance,
duly stamped and registered as required by law, no right, title or
interest in immovable property can be transferred by mere
admission of the parties.

(i) Rights of possession-holder — Plaintiff can on strength of his
possession, resist interference from persons who have no better title
than himself to the suit property.

Rifder ufspar dfgar, 1908 — &IRT 100
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Sow. Pushpa Goyal & ors. v. Daya Ram (Dead) Through LRs.
& ors.

Judgment dated 02.09.2022 passed by the High Court of Madhya Pradesh
in Second Appeal No. 385 of 1995, reported in ILR 2023 MP 254

Relevant extracts from the judgment:

As such there is no documentary evidence available on record to prove title
of the defendant 2-Dayaram but there is only an admission of defendant 1-Seth
Champalal in favour of the defendant 2-Dayaram. In the case of Ambika Prasad
Thakur v. Ram Ekbal Rai, AIR 1966 SC 605, Supreme Court has considered
inter alia the effect of admission by a party in respect of title and it has been held
that title cannot pass by a mere admission. Hence, on the basis of admissions of
defendant 1-Seth Champalal, it cannot be presumed that Seth Heeralal-Madholal
or thereafter the defendant 2-Dayaram became owner of the suit property.

In view of the aforesaid discussion there is no cavil of doubt that in view of
auction sale, the defendant 1-Seth Champalal became owner of the suit house. As
nothing is there on record to assume ownership of Seth Heeralal-Madholal and
thereafter of defendant 2-Dayaram, therefore, it is held that neither Seth Heeralal-
Madholal acquired ownership rights on the basis of alleged benami purchase nor
the defendant 2-Dayaram acquired any right on the basis of sale deed
dtd.17.3.1962.
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At the same time it is pertinent to mention here that the defendant 1-Seth
Champalal never came in possession of the house and never tried to recover
possession from the plaintiff or his father Tularam. But in the present case the
plaintiff has not sought any relief against the defendant 1-Seth Champalal, and the
present suit was filed only on the basis of cause of action accrued to the plaintiff
due to filing of suit for eviction by defendant 2-Dayaram, therefore, the plaintiff is
not entitled for any relief including the relief of acquisition of title by adverse
possession against the defendant 1-Seth Champalal. Similarly the defendants 2-4
having not acquired any right in the suit property on the basis of benami purchase
or on the basis of sale deed dt. 17.3.1962, there is no question of acquiring title by
plaintiff against the defendants 2-4 on the basis of adverse possession.

In view of the aforesaid discussion it is clear that the defendant 1- Seth
Champalal acquired ownership on the basis of auction sale and the defendants 2-4
have not acquired any right in the suit house, therefore, they have no right to
dispossess the plaintiffs from the suit house either forcibly or by way of filing any
suit. In the case of K. Kallappa Setty v. M.V. Lakshminarayana, AIR 1972 SC
2299 their Lordships held that “the plaintiff can on the strength of his possession
resist interference from persons who have no better title than himself to the suit
property. Once it is accepted, as the trial court and the first appellate Court have
done that the plaintiff was in possession of the property ever since 1947 then his
possession has to be protected as against interference by someone who is not
proved to have a better title than himself to the suit property.” As such in the light
of law laid down by Supreme Court in the case of K. Kallappa Setty (supra) the
plaintiff is entitled to decree of permanent against the defendant’s 2-4/respondents.

129. CIVIL PROCEDURE CODE, 1908 — Order 14 Rule 5
INTERPRETATION OF STATUTES:

(i) Additional issue — Suit for declaration of title on the basis of Will —
Plea of ouster sought to be raised as an alternative by way of an
amendment — Parties can plead inconsistent or alternative pleas but
not to the extent of being mutually destructive to each other — Plea
of ouster is alternative and not mutually destructive.

(i) Meaning of the expressions ‘alternative’ and ‘inconsistent’
explained.
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Akhilesh Kumar alias Hansu and anr. v. Saradchandra Bhate
and anr.

Order dated 19.12.2022 passed by the High Court of Madhya
Pradesh in Miscellaneous Petition No. 6181 of 2022, reported in
2023 (2) MPLJ 401

Relevant extracts from the order:

The expression 'Alternative' means the one or the other of two things. A
party to litigation may include in his pleadings two or more set of facts and claim
relief in the alternative. "Inconsistent" on the other hand means mutually
repugnant, contradictory or irreconcilable establishment of one necessarily
implies abrogation or abandonment of other. The plaintiff may rely upon several
different reliefs in the alternative. Similarly, the defendant can also raise several
defences in the alternative. In instance for a suit for possession is maintainable on
the basis of title or in the alternative on the basis of lease.

In case of Praful Manohar Rele Vs. Krishanabai Narayan Ghosalkar and
others [(2014) 11 SCC 316/, Apex Court held that:

“Super added to all these factors is the fact that the appellate Court
had granted relief to the appellant not in relation to the alternative
plea raised by him, but on the principal case set up by the plaintiff. If
plaintiff succeeded on the principal case set up by him whether or
not the alternative plea was contradictory or inconsistent or even
destructive of the original plea paled into insignificant."

Thus, it is evident that trial Court erred in not allowing framing of an issue
on the basis of alternative plea of ouster overlooking the fact that parties can plead
inconsistent or alternative plea, but not to the extent of mutual destructive to each

other
[ ]
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*130.CIVIL PROCEDURE CODE, 1908 — Order 22 Rules 3, 4 & 11
and Order 43 Rule 1 (r)

Legal representative — Substitution of legal representatives in
miscellaneous appeal and not in original suit — Effect — Failure to
implead the legal representatives in the original suit itself would not be
fatal to the continued prosecution of the suit — Original suit will not be
abated.

fafae ufshar wfear, 1908 — amewr 22 9 3, 4 3R 11 wd
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Maringmei Acham v. M. Maringmei Khuripou
Judgment dated 03.11.2022 passed by the Supreme Court in Civil
Appeal No. 8104 of 2022, reported in (2023) 2 SCC 473

131. CIVIL PROCEDURE CODE, 1908 — Order 39 Rules 1 and 2

Temporary injunction — Prima facie case — How to determine? Trial
court has to consider whether there is likelihood of the suit being
decreed and implies probabilities of plaintiff obtaining a relief on the
material placed before the court at this stage.

fufaer ufsear <fear, 1908 — meer 39 9 1 T4 2
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Tarun v. Goma and ors.

Order dated 28.09.2022 passed by the High Court of Madhya

Pradesh in Miscellaneous Petition No. 937 of 2022, reported in
ILR 2023 MP 135

Relevant extracts from the order:

It is clear that this Court is of the opinion that prima facie, no case is made
out in favour of the plaintiff and therefore granting temporary injunction in his

JOTI JOURNAL - AUGUST 2023 — PART II 184



favour is not proper. The Court below has failed to consider the fact that
injunction is granted only when prima facie case is made out in favour of plaintiff
and for determining prima facie case the trial court has to consider the following
ingredient:-

(1) whether there is likelihood of the suit being decreed;

(i) implies probabilities of plaintiff obtaining a relief on the material
placed before the Court at that stage.

In view of aforesaid when chances of passing decree in favour of the
plaintiff is very rare then granting injunction and depriving the true owner from
getting possession by virtue of sale deed executed in their favour is a material
irregularity.

[ ]

132. CIVIL PROCEDURE CODE, 1908 — Order 41 Rules 25 to 29

(i) Additional documents taken on record — Appellate Court can take
additional evidence or direct the trial court to record evidence and
send it back — Wholesale remand of the matter after setting aside
judgment and decree wholly unwarranted.

(ii) Resettlement of issues — After framing of new issues, matter is to be
referred to the trial court with direction to take additional evidence
on newly framed issues and return the evidence to it together with
findings — Thereafter, to proceed under Rule 26 and determine
appeal finally — Remand merely because of framing of new issues,
not justified.

fufaer ufrar wfear, 1908 — amewr 41 =9 25 9 29
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Omprakash v. Ashok & ors.
Judgment dated 31.10.2022 passed by the High Court of Madhya
Pradesh (Indore Bench) in Miscellaneous Appeal No. 2152 of 2021,
reported in ILR 2023 MP 267

Relevant extracts from the judgment:

In the present case Rule 24 would not be applicable since it is not a case of
mere resettling of the issues and a case where the appellate Court has felt it
necessary to proceed on some ground other than the ground on which the trial
Court had proceeded. The appellate Court has not felt that the evidence on record
is sufficient to enable it to pronounce the judgment. Rather the matter is governed
by Rule 25 as the appellate Court has recorded a finding that the trial Court has
omitted to frame and try issues which were essential to the right decision of the
suit upon merits. It is for that reason the appellate Court has framed fresh issues
and has deleted issues which it felt had wrongly been framed by the trial Court
and which did not arise for determination from pleadings of the parties.

However, the appellate Court has not complied with the procedure
prescribed under Rule 25. It ought to have referred the matter to the trial Court
with a direction for it to take additional evidence on the issues newly framed and
to try such issues and return the evidence to it together with findings thereon and
the reasons therefore. It should have thereafter proceeded in terms of Rule 26 and
determined the appeal finally. The appellate Court merely for the reason for
reframing of new issues was not justified in setting aside the judgment and decree
passed by the trial Court and remanding the matter back to it.

So far as the procedure adopted by the appellate Court in receiving
additional evidence is concerned the same would be governed by Rule 28 and 29
of Order 41 of the CPC which are as under:-

28. Mode of taking additional evidence. — Wherever additional
evidence is allowed to be produced, the Appellate Court may either
take such evidence, or direct the Court from whose decree the
appeal is preferred, or any other subordinate court, to take such
evidence and to send it when taken to the Appellate Court.

29. Points to be defined and recorded. — Where additional
evidence is directed or allowed to be taken, the Appellate Court
shall specify the points to which the evidence is to be confined,
and record on its proceedings the points so specified.
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As per Rule 28 the appellate Court could have taken the additional evidence
on record or directed the Trial Court to take such evidence and to send it when
taken to it. It could have specified the points to which the additional evidence was
to be confined. Only for the reason that additional documents had been taken on
record, it did not necessitate setting aside the judgment and decree passed by the
trial Court and remanding the matter back to it with liberty to both the parties to
adduce additional evidence and also to lead oral evidence in that regard. The
provisions of Rule 28 and 29 have wholly been omitted to be taken into
consideration by the appellate Court. Merely because additional documents had
been taken on record, wholesale remand to the trial Court after setting aside its
judgment and decree was wholly unwarranted.

[ ]
133. COURT FEES ACT, 1870 — Section 16
CIVIL PROCEDURE CODE, 1908 — Section 89

Refund of court fees — Even if the matter is settled outside the Court by
the parties without invoking provisions of Section 89 of the Code, they
are entitled to the refund of full court fees u/s 16 of the Act.

RITTT B A9, 1870 — &IRT 16
fafaer ufshar dfzdr, 1908 — SIRT 89
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Dayaram v. Smt. Laxmi Agrawal

Order dated 20.09.2022 passed by the High Court of Madhya
Pradesh in First Appeal No. 222 of 2015, reported in ILR 2023
MP 263

Relevant extracts from the order:

In Kamalamma v. Honnali Taluk Agricultural Produce Co-operative
Marketing Society Ltd., AIR 2010 KarR 279 where, again referring to provisions
of Section 89 of CPC and Section 16 of the Act, it was observed as under:

"7. Whether the parties to a suit or appeal or any other proceeding
get their dispute settled amicably through Arbitration or meditation
or conciliation or in the Lok Adalat, by invoking provisions of
Section 89, C.P.C, or they get the same settled between themselves
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without the intervention of any Arbitrator/ Mediator/ Conciliators
or in Lok Adalat etc., and without invoking the provisions of S. 89,
Civil Procedure Code, the fact remains that they get their dispute
settled without the intervention of the court. If they get their
dispute settled by invoking S. 89, C.P.C, in that event the State
may have to incur some expenditure but, if they get their dispute
settled between themselves without the intervention of the Court or
anyone else, such as arbitrator/mediator etc., the State would not
be incurring any expenditure. This being so, I am of the considered
opinion that whether the parties to a litigation get their dispute
settled by invoking Section 89, C.P.C or they get the same settled
between themselves without invoking S. 89, Civil Procedure Code,
the party paying Court Fees in respect thereof should be entitled to
the refund of full Court Fees as provided under Section 16 of the
Court Fees Act, 1870. Therefore, the contention of the learned
Government Pleader that the principles laid down by the Division
Bench of this Court in the said case cannot be made applicable to
the facts of the present case does not deserve acceptance.”

In the case of Pradeep Sonawat v. Satish Prakash @ Satish Chandra,
2015(2) Civil Court Cases 52 the Punjab and Haryana High Court held as under :-

“Going a step further, it is felt that whether the compromise is with
the persuasion of the Court or amongst the parties by themselves in
terms of Section 89 CPC or otherwise, invocation of provision of
Section 16 of the Act should be made in all cases so that
settlements by way of alternative dispute resolution mechanism are
encouraged.

Keeping in view the totality of the facts, merely because the matter
has not been settled in Lok Adalat, as has been observed by the
lower Court while dismissing the application of the plaintiff-
petitioner, invocation to Section 16 of the Act should not have
been refused.”

In view of the aforesaid, I am of the considered opinion that even if the
matter is settled by the parties outside the Court without invoking the provisions
of section 89 CPC, the appellant while withdrawing his first appeal, is entitled to
the refund of full court fees as provided under section 16 of the Court Fees Act,
1870.
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134. CRIMINAL PROCEDURE CODE, 1973 — Sections 110, 111 and 116 (3)

Order to execute an interim Bond for maintaining peace and good
behaviour — When can be ordered? Bare allegations cannot form the
basis of the order — Allegations have got to be inquired and tested — Can
be passed only between commencement and completion of inquiry.

TUs Yithar wdfgdr, 1973 — 9RW 110, 111 74 116 (3)
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Bugdad v. State of M.P.

Order dated 14.11.2022 passed by the High Court of Madhya
Pradesh (Indore Bench) in Miscellaneous Criminal Case No.
39668 of 2022, reported in ILR 2023 MP 580

Relevant extracts from the order:

From the provisions of Sub-section (3) of Section 116 of Cr. P.C,, it is
apparent that the order to execute an interim bond with or without sureties, for
keeping the peace or maintaining good behaviour can only be passed after the
commencement and before the completion of the inquiry under Sub-section (1) of
Section 116 of CrPC. In the case of Madhu Limaye v. Ved Murti, (1970) 3 SCC
739, it was clearly observed that the petitioners being brought under the process
of Chapter VIII of CrPC, an order was read over u/s 112 (111 of the new code)
and if interim bonds were required from them the Magistrate ought to have
entered upon the inquiry and satisfied himself, at least prima facie about the truth
of the information in relation to the alleged facts. It was also observed therein,
that the inquiry does not commence as soon as the delinquent appears and the
order u/s 111 of the Code is read over to him. The bare allegations cannot form
the foundation of the order for a bond and failing furnishing of it detention of the
person. The allegations have got to be inquired and tested.

There is no indication of any inquiry having been made or evidence having
been taken to ascertain the truth or otherwise of the allegations alleged against
him.
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135. CRIMINAL PROCEDURE CODE, 1973 — Section 164
EVIDENCE ACT, 1872 — Sections 27 and 30

(i) Disclosure statement of accused — Scope — Statement recorded on
DVD and presented before Court which is in the nature of
confession and completely hit by the principles of Evidence Act —
Such DVD cannot be exhibited.

(ii) Confession — Investigating officer could facilitate recording of
confession only by producing the accused before Magistrate —
Deviation from that procedure, not acceptable.

gug Ufshar Gfedr, 1973 — 9RT 164
ey JAIH, 1872 — &IRTU 27 TG 30

() AGF &1 T Fod — fIER — S R Rars &y W
DU Gl GG o UHfd & 8 gg ey e o Rigial @
g & — T S yehia 18 & 1 wehdl |

(i) HEIRfd — FTHUN JARBR) DHael JIWYad dI Afge & |qaET
T R GG BT B Gl 7§ — Uhhar 9 fEes
wWHR AT T8 |

Venkatesh @ Chandra & anr. Etc. v. State of Karnataka

Judgment dated 19.04.2022 passed by the Supreme Court in

Criminal Appeal No. 1476 of 2018, reported in 2023 (1) Crimes 214 (SC)

Relevant extracts from the judgment:

We must observe that we have repeatedly found a tendency on part of the
Prosecuting Agency in getting the entire statement recorded rather than only that
part of the statement which leads to the discovery of facts. In the process, a
confession of an accused which is otherwise hit by the principles of Evidence
Act finds its place on record. Such kind of statements may have a direct tendency
to influence and prejudice the mind of the Court. This practice must immediately
be stopped. In the present case, the Trial Court not only extracted the entire
statements but also relied upon them.

The other disturbing feature that we have noticed is that voluntary
statements of the appellants were recorded on a DVD which was played in Court
and formed the basis of the judgment of the Trial Court as is noticeable from
paragraph Nos.34 and 35 of its judgment. Such a statement is again in the nature
of a confession to a Police Officer and is completely hit by the principles
of Evidence Act. If at all the accused were desirous of making confessions, the
Investigating Machinery could have facilitated recording of confession by
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producing them before a Magistrate for appropriate action in terms of Section
164 of the Code. Any departure from that course is not acceptable and cannot be
recognized and taken on record as evidence. The Trial Court erred in exhibiting
those DVD statement Exh.P-25 to 28. As a matter of fact, it went further in
relying upon them while concluding the matter on the issue of conviction.

What has further aggravated the situation is the fact that said statements on
DVD recorded by the Investigating Agency were played and published in a
program named “Putta Mutta” by Udaya TV. Allowing said DVD to go into the
hands of a private TV channel so that it could be played and published in a
program is nothing but dereliction of duty and direct interference in the
administration of Justice. All matters relating to the crime and whether a
particular thing happens to be a conclusive piece of evidence must be dealt with
by a Court of Law and not through a TV channel. If at all there was a voluntary
statement, the matter would be dealt with by the Court of Law. The public
platform is not a place for such debate or proof of what otherwise is the exclusive
domain and function of Courts of law. Any such debate or discussion touching
upon matters which are in the domain of Courts would amount to direct
interference in administration of Criminal Justice.

136. CRIMINAL PROCEDURE CODE, 1973 — Section 319

Summoning of additional accused — Test — If available material, more
or less, carries the same weightage and value as has been testified
against those accused facing trial, power u/s 319 CrPC can be invoked.
[Hardeep Singh v. State of Punjab, (2014) 3 SCC 92 and Sukhpal Singh
Khaira v. State of Punjab, (2023) 1 SCC 289 followed].

TUg Yfhar |fedr, 1973 — &IRT 319

JfaRad IWgad HI IS HAT — HAIT — AT IuT T2, I
TAM B — ORI 319 U & Afdaal &1 SuAeT fHar o dwdar
2| [&veiy MiE fAwg ¥oc 3w qors, (2014) 3 TE W 92 UT GETIT
g @vr fawg voc 3iip gorrs, (2023) 1 Ta & 289 gv [3%are a1
7T |

Juhru & ors. v. Karim & anr.

Judgment dated 21.02.2023 passed by the Supreme Court in Criminal
Appeal No. 549 of 2023, reported in 2023 (1) Crimes 237 (SC)
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Relevant extracts from the judgment:

It is manifested from a conjoint reading of the decisions of Hardeep Singh v.
State of Punjab, (2014) 3 SCC 92 and Sukhpal Singh Khaira v. State of Punjab,
(2023) 1 SCC 289 that power of summoning under Section 319 Cr.P.C. is not to
be exercised routinely and the existence of more than a prima facie case is sine
quo non to summon an additional accused. We may hasten to add that with a view
to prevent the frequent misuse of power to summon additional accused
under Section 319 Cr.P.C., and in conformity with the binding judicial dictums
referred to above, the procedural safeguard can be that ordinarily the summoning
of a person at the very threshold of the trial may be discouraged and the trial court
must evaluate the evidence against the persons sought to be summoned and then
adjudge whether such material is, more or less, carry the same weightage and
value as has been testified against those who are already facing trial. In the
absence of any credible evidence, the power under Section 319 Cr.P.C. ought not
to be invoked.

[ ]

137. CRIMINAL PROCEDURE CODE, 1973 — Sections 408 and 439 (2)

(i) Transfer of case — Only because of an unfavourable order passed
by the court, case cannot be transferred to the other court.

(i) Cancellation of bail — Jurisdiction — When liberty has been misused
by accused, application for cancellation of bail would lie before the
same court — However, when bail has been granted erroneously
without considering material on record, application would lie to the
superior court.

Tus Ufshar dfedr, 1973 — gRIY 408 UG 439 (2)

(i) BT BT SR — daal e b AT §RT Ufrqd smaw
qIRT fHaT ™1 8 — USHRYT o NI # JfaRa T8 fear
HHT |
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Jagdish Singh Kaurav v. State of M.P. & ors.

Order dated 19.09.2022 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Criminal Revision No. 3364 of 2022,
reported in ILR 2023 MP 326
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Relevant extracts from the order:

Where cancellation of bail is sought on the ground that the liberty has been
misused by the co-accused, then the application would lie before the same Court
and if the cancellation is sought on the ground that the bail has been granted
erroneously without considering the material available on record, then the
application would lie before the superior Court and in absence of any application
before the High Court it is very difficult for this Court to adjudicate as to whether
the bail to some of the co-accused persons was granted by the Trial Court
erroneously or it was in accordance with law. Furthermore, merely because an
unfavourable order has been passed, it cannot be a ground to transfer the case.

Since the applicant has not challenged the order of bail granted to the co-
accused persons, therefore, his apprehension cannot be said to be real and passing
of an unfavourable order cannot be a ground to transfer the case.

138. CRIMINAL PROCEDURE CODE, 1973 — Sections 451 and 457

GOVANSH VADH PRATISHEDH ADHINIYAM, 2004 (M.P.) —
Sections 4, 6,9 and 11 (5)
Interim custody of vehicle — Confiscation by Collector — Even after
passing an order of confiscation by Collector, there is no bar of
jurisdiction of Criminal Court to grant interim custody u/s 451 of the
Code — Vehicle directed to be released on interim custody with
conditions.

<us Ufchar wfadr, 1973 — €RIG 451 TG 457
TGS 9y ufovy SfefaE, 2004 (AY.) — &R 4, 6, 9 T4 11 (5)

e P JAART GYaNl — Heldey §RT ARSI — Holder gRI
BN fHA WM & SMeer & gz Al AT P grT 451 & Siaid
SR g W BR M ¥ dIs e 31 SAReR itk T
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Milind v. State of M.P.

Order dated 02.09.2022 passed by the High Court of Madhya
Pradesh in Miscellaneous Criminal Case No. 41986 of 2020,
reported in ILR 2023 MP 407

Relevant extracts from the order:

Learned counsel for the applicant has contended that in this case although
confiscation order has already been passed by the Collector under Rule 5 of the
2012 Rule but same is not sustainable because vehicle cannot be confiscated by
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the Collector so long as criminal case is pending. Thus, learned Collector was not
justified in passing the order of confiscation before the conclusion of the trial. For
this purpose reliance has been placed on the judgment of Sheikh Kalim v. State of
MP, 2015 (II) MPWN 157 and Moin v. State of MP, 2016 (I1II) MPWN 119.
Undisputedly the Collector has passed the order of confiscation on 23.04.2020 i.e.
before the conclusion of the trial by the Criminal Court. The criminal case is still
pending for the adjudication. As per the provision of Section 11(5) of the
Adhiniyam, the Collector can confiscate the vehicle only when a competent Court
has found proved any violation of the Sections 4, 5, 6, 6-A and 6-B of the Act
2004. Where trial is pending and charges have yet to be proved by prosecution.
The Collector should have refrained from passing any order of confiscation of
vehicle during pendency of the criminal case.

Thus, in the light of pronouncement by Apex Court in the case of Abdul
Vaha v. State of Madhya Pradesh, 2022 SCC Online SC 262 and discussion
made herein above, it would not be out of place to mention here that in the
provisions of the Act even after passing an order of confiscation by Collector
statutory bar to entertain the application for interim custody by the criminal Court
has not been specified in the rules. In such circumstances, Collectors are required
to refrain from passing any confiscation order before the conclusion of trial by the
Criminal Court because as per the provision of the Act, Collector can confiscate
the vehicle only when a competent Court has found proved the violation of
Sections 4, 5, 6, 6-A and 6-B of the Act 2004. As in the case on hand, trial is still
pending and guilt of the accused have not been proved so far. Therefore, in such
circumstances, vehicle may be released on interim custody.

This Court, in the case of Sheikh Kalim (supra) and Moin (supra) had
directed to release the vehicle, which were seized under Section 11(5) of the Act,
2004. In case of Abdul Vaha (supra), Hon'ble Supreme Court has made it clear
that the the objective of 2004 Act is punitive and deterrent in nature. Section 11 of
the 2004 Act and Rule 5 of M.P Govansh Vadh Pratishedh Rules, 2012 allows for
seizure and confiscation of vehicle, in case of violation of Sections 4, 5, 6, 6-A
and 6-B of the Act. As in case on hand, the trial is still pending and applicant and
others have not been held guilty for commission of offences under Sections 4,5, 6,
6-A and 6-B of the Act. Hence, passing of confiscation order is not proper.
Therefore, I am of the view that even after passing of the confiscation order by the
Collector vehicle in question can be released on Supurdagi as there is no statutory

bar to release the same.
[ ]
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*139.EVIDENCE ACT, 1872 — Section 74

Public document — Documents filed in Court and are part of record —
As per Section 74 (1)(iii) there is a distinction between record of the
Court and record of the acts of the Court — Merely because documents
are filed in Court, they cannot be treated as public documents.

qrey sffafead, 1872 — €RT 74

Al SRS — RIS A § UK U9 el & 91T — &R
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Praveen Malpani v. M/s Vijay Electricals & ors.

Order dated 02.11.2022 passed by the High Court of Madhya
Pradesh in Miscellaneous Petition No. 4185 of 2021, reported in
ILR 2023 MP 247

140. HINDU SUCCESSION ACT, 1956 — Section 8 (a)
EVIDENCE ACT, 1872 — Section 115
TRANSFER OF PROPERTY ACT, 1882 — Section 6 (a)

(i) Suit for Partition — Claim for share in property of grandfather who
died intestate — Self-acquired property of grandfather — Pre-
deceased father of the claimant did not have any right by birth —
Father relinquished his right for some consideration — Claimants
not entitled for share in grandfather’s property.

(ii) Doctrine of estoppel — Applicability of — Applies without distinction
on the basis of religion — When pre-deceased father relinquished his
share in lieu of valuable consideration, claimants being the heirs of
the deceased, are bound to the same extent.

fag ScRIf¥eR AfRTH, 1956 — 9”7 8 (®)

ey AfATH, 1872 — 9RT 115
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Elumalai @ Venkatesan and anr. v. M. Kamala and ors.
and etc.

Judgment dated 25.01.2023 passed by the Supreme Court in
Civil Appeal No. 521 of 2023, reported in 2023 (2) MPLJ 1 (SC)

Relevant extracts from the judgment:

As far as the argument of the appellants that the appellants would have an
independent right, when succession open to the estate of Shri Sengalani Chettair,
when he died in 1988, in view of the fact that the appellants are the children of the
predeceased son, viz., Shri Chandran, who died on 09.12.1978, we are of the view
that there is no merit in the said contention. It is true that under Section 8(a) of the
Hindu Succession Act, 1956, property of a male Hindu, dying intestate, will
devolve, firstly, upon the heirs, being the relatives specified in Class I of the
Schedule. The son of a predeceased son, it is true, is a Class I heir. Therefore, it
could be argued that since Shri Sengalani Chettair died intestate, a right was
created in the property in favour of the appellants, being the children of the
predeceased son. What estoppel brings about, however, is preventing a party from
setting up the right, which, but for the estoppel, he would have in the property. In
this regard, we may notice the following discussion under the caption ‘Death or
disability of the representor’ in the work Estoppel by Representation by Spencer
Bower and Turner:

“Death or disability of the representor

In case of the death, or the total or partial disability (whether by
reason of insolvency, infancy, lunacy, coverture, or otherwise), of
the representor at the time of the proceedings in which the question
of estoppel is raised, the liability to the estoppel, speaking
generally, devolves upon, or is transmitted to, the same persons, in
accordance with the same rules, and subject to the same conditions,
as the liability of such a representor to proceedings for the
avoidance of a contract procured by the representation.

Where the representor has died between the date of the
representation and the date of the raising of the estoppel, the
executor or administrator, or (in case of title to, and estates in, land)
the heir or devise, of the deceased representor is bound by the
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representation to the same extent as the representor would have
been, and succeeds to all the burdens of estoppel in respect thereof
to which, at the date of his decease, such representor was subject...”

It will be noticed that the father of the appellants, by his conduct, being
estopped, as found by us, is the fountainhead or the source of the title declared in
Section 8 (a) of the Hindu Succession Act. It is, in other words, only based on the
relationship between Shri Chandran and the appellants, that the right under
Section 8 (a) of the Hindus Succession Act, purports to vest the right in the
appellants. We would think, therefore, that appellants would also not be in a
position to claim immunity from the operation of the Principle of Estoppel on the
basis of Section 8(a) of the Hindu Succession Act. If the principle in Gulam
Abbas v. Hajikayyab Ali & ors., AIR 1973 SC 554 applies, then, despite the fact
that what was purported to be released by Shri Chandran, was a mere spec
successions or expectation his conduct in transferring/releasing his rights for
valuable consideration, would give rise to an estoppel. The effect of the estoppel
cannot be warded off by persons claiming through the person whose conduct has
generated the estoppel. We also find no merit at all in the attempt at drawing a
distinction based on religion. The principle of estoppel applies without such
distinction.

141. INDIAN PENAL CODE, 1860 — Sections 107 and 306
PROTECTION OF DEBTORS ACT, 1937 (M.P.) — Sections 3 and 4
CRIMINAL PROCEDURE CODE, 1973 — Sections 227 and 228

Framing of charge — Abetment to suicide — Deceased was having legal
remedy against harassment for repayment of loan, but instead of
choosing legal remedy, ended his life thereby implicating the accused —
No case is made out — Order regarding framing of charge quashed.

AR §vs dfadl, 1860 — &RIY 107 U4 306
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Govind v. State of M.P.

Order dated 14.11.2022 passed by the High Court of Madhya
Pradesh (Indore Bench) in Criminal Revision No. 1381 of 2021,
reported in ILR 2023 MP 342

Relevant extracts from the order:

In the case of M. Arjunan v. State, Represented by its Inspector of Police
(2019) 3 SCC 315, Hon'ble the Apex Court held as follows:

The essential ingredients of the offence under Section 306 I.P.C.
are: (1) the abetment; (i1) the intention of the accused to aid or
instigate or abet the deceased to commit suicide. The act of the
accused, however, insulting the deceased by using abusive
language will not, by itself, constitute the abetment of suicide.
There should be evidence capable of suggesting that the accused
intended by such act to instigate the deceased to commit suicide.
Unless the ingredients of instigation/abetment to commit suicide
are satisfied, accused cannot be convicted under Section 306 1.P.C.

In our considered view, in the case at hand, M.O.1-letter and the
oral evidence of PW-1 to PW-5, would not be sufficient to
establish that the suicide by the deceased was directly linked to the
instigation or abetment by the appellant- deceased. Having
advanced the money to the deceased, the appellant-accused might
have uttered some abusive words; but that by itself is not sufficient
to constitute the offence under Section 306 [.P.C. From the
evidence brought on record and in the facts and circumstances of
the case, in our view the ingredients of Section 306 I.P.C. are not
established and the conviction of the appellant-accused under
Section 306 I.P.C. cannot be sustained.

In the instant case, allegations alleged against the petitioner are based on
suicide note recovered from the pocket of deceased's shirt, which is said to be
written by the deceased and also a blank cheque bearing deceased's signatures,
said to be seized on the instance of the petitioner from his possession. As the
cheque bearing deceased's signature is said to be seized from the possession of
petitioner and evidence with regard to the seizure of the same cannot be
appreciated at this stage, therefore keeping in view his name, address and
profession, at this stage it cannot be said that he is different person than that of
Govind Sen, named in the suicide note.
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So far as the alleged allegations are concerned, contents of the suicide note
written with respect to the petitioner are relevant, which are as follows:
Mide ¥ A8 W b qoiRk H o f&Ar iR g9 IS wRem
BT T |

It is apparent from the above contents that deceased in his suicide note only
states about the misuse of his cheque and harassment made by the petitioner, he
no where mentioned that he had taken any amount on interest as loan from the
petitioner. He has also not stated about the specific acts of the petitioner as to how
he harassed him. In view of the legal position as discussed by this Court as well as
by the Hon'ble Apex Court in the judgements cited above, this Court is of the
view that if the deceased was being harassed for repayment of loan advanced to
him by the petitioner, he was having the remedy to take recourse to law by filing
complaint against the petitioner, but the deceased instead of choosing legal
remedy had ended his life by committing suicide, thereby implicating the
petitioner in the instant case. Hence, no case is made out against the petitioner.
This Court finds force in the submission made by the learned counsel for the
petitioner and in the light of the judgments, cited above, it is a fit case for
quashment of charge.

142. INDIAN PENAL CODE, 1860 — Sections 141 and 302 r/w/s 149

CRIMINAL PROCEDURE CODE, 1973 — Section 156

(i) Unlawful assembly — Five persons, whose names were mentioned in
the FIR were tried separately — Whether section 149 of the Code
attracted? Held, Yes.

(ii) Unlawful assembly — Conviction of less than five persons — Can be
convicted with the aid of section 149 IPC, if the Court is able to
hold that the person(s) who were found guilty were members of an
assembly of five or more persons, known or unknown, identified or
unidentified.

(iii) Delay in lodging FIR — Effect of — If the delay is sufficiently and
properly explained, no benefit of doubt should be given to the
accused.

RO TUS Gfedl, 1860 — &Y 141 TG 302 A8UfSd 149

<us Ufshar wfadr, 1973 — &RT 156

() ffr fowg wwE — gem aar Ruid # 99 @ @ M aftfa o
IR SHDT M — 3ol fIaReT fHar 1 &1 o — | IR
TUE Hfedr &1 9RT 149 Mg s8Ry ? fafveiRa, & |

JOTI JOURNAL - AUGUST 2023 — PART II 199



(iii) gor e RUIE 3 fadig — gwrg — afe @A &1 wgia ik IR
W%ﬁmwﬁﬁmaﬁﬂﬁgmwﬁﬁm
AT |

Surendra Singh v. State of Rajasthan and anr.
Judgment dated 11.04.2023 passed by the Supreme Court in Criminal
Appeal No. 1059 of 2023, reported in 2023 (2) Crimes 117 (SC)

Relevant extracts from the judgment:

The High Court has not properly considered the fact that in the report/FIR
there were specific allegations against five accused persons and five accused
persons were named in the FIR. However, the investigating officer charge-sheeted
only two persons. The remaining three accused persons came to be added as
accused by the learned trial Court while allowing the application under Section
319 Cr.P.C. As they absconded and therefore their trial came to be ordered to be
separated and it is reported that the trial against the remaining accused is still
pending who are also facing the charges for the offence under Section
302/149 IPC. In that view of the matter when five persons were specifically
named in the FIR and five persons are facing the trial may be separately, Section
149 IPC would be attracted. At this stage the decision of this Court in the case of
Bharwad Mepa Dana & anr. v. State of Bombay, 1960 (2) SCR 172 on
applicability of Section 149 IPC is required to be referred to. Before this Court it
was the case on behalf of the prosecution that thirteen named persons formed an
unlawful assembly and the common object of which was to kill the three brothers.
Twelve of them were tried by the Sessions Court who acquitted seven and the
High Court acquitted one more. This brought the number to four. It was the case
on behalf of the accused that as the High Court convicted only four persons
falling below the required number of five, they could not have been convicted
with the aid of Section 149 IPC. The aforesaid contention was negated by this
Court. This Court observed that merely because two other persons forming part of
the unlawful assembly were not convicted as their identity was not established,
the accused cannot be permitted to say that they are not forming part of the
unlawful assembly and they cannot be convicted with the aid of Section 149 IPC.
In the said decision it is specifically observed and held that the essential question
in a case under Section 147 is whether there was an unlawful assembly as defined
under 141, L. P. C., of five or more than five persons. The identity of the persons
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comprising the assembly is a matter relating to the determination of the guilt of
the individual accused, and even when it is possible to convict less than five
persons only, Section 147 still applies, if upon the evidence in the case the Court
is able to hold that the person or persons who have been found guilty were
members of an assembly of five or more persons, known or unknown, identified
or unidentified.

The submission on behalf of the accused that there was a delay of 3% days
has been elaborately dealt with and considered by the learned trial Court in detail.
A proper explanation has been given by the complainant - Surendra Singh.
Immediately after the occurrence the injured were taken to the hospital for
treatment. The condition of Bhawani Singh was serious. Complainant
concentrated on his treatment. Another injured Narendra Singh was also remained
busy for the treatment. Thus, when the delay has been sufficiently and properly
explained, we see no reason to give benefit of doubt to the accused on the
aforesaid ground that there was a delay of 3’2 days in lodging the FIR.

143. INDIAN PENAL CODE, 1860 — Sections 201 and 302
Circumstantial evidence — No eye witness to the incident — Well from
which the bodies of deceased persons were recovered does not belong to
the accused — Autopsy Surgeon deposed that injuries found on the
person of deceased could have been sustained due to her falling into the
well — Family members of deceased persons clearly stated that there
was no previous enmity between the accused and their parents —
Recovery of an axe from the courtyard which although contains human
blood, in absence of matching of blood group, cannot be the singular
reason for affirming conviction — Complete chain must be established
meticulously with forensic clarity.

R §Us Gfedl, 1860 — &IRTY 201 UG 302
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In Reference v. Ramjag Bind
Judgment dated 05.12.2022 passed by the High Court of Madhya
Pradesh in CRRFC No. 14 of 2019, reported in ILR 2023 MP 717 (DB)

Relevant extracts from the judgment:

It can be safely held that there is no eye witness to the incident, Well in
which bodies of deceased persons were recovered does not belong to the appellant.
Autopsy Surgeon deposed that injuries found on the person of deceased Shanti
could have been sustained due to her fall into well. The family members of
deceased persons Ramrati (PW-7) and Munni Bai (PW-9) clearly stated that there
was no previous enmity between the appellant and their parents. Munni Bai (PW-
9) even deposed that the relation of appellant and deceased were cordial. Munni
Bai (PW-9), the daughter of deceased persons further deposed that she falsely
arraigned the present appellant because her brothers misguides her. The recovery
of stones from open places cannot be the sole reason for conviction. Similarly,
recovery of an axe from the courtyard which although contains human blood, in
absence of matching of blood group cannot be the singular reason for affirming
conviction. The complete chain must be established meticulously and with

forensic clarity.
[ ]

144. INDIAN PENAL CODE, 1860 — Sections 201 and 302

Murder — Circumstantial evidence — Dead body of victim exhumed
after several months — No medical proof of homicidal death but chain of
circumstances fully established — Conviction proper.

HRA gus wfadr, 1860 — IRTY 201 Ud 302
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John Anthonisamy alias John v. State

Judgment dated 19.01.2023 passed by the Supreme Court in
Criminal Appeal No. 466 of 2017, reported in (2023) 3 SCC 536

Relevant extracts from the judgment:

So far as the submissions made on behalf of the appellant that the
prosecution has failed to prove that the death of deceased was the homicidal as in
the post- mortem report the cause of death was unascertainable is concerned, it is
required to be noted that as the dead body was buried and was found after number
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of months, it may not be possible for the prosecution to prove that the death was a
homicidal death. However, at the same time and as rightly observed by the High
Court, by other circumstances the prosecution has established and proved that the
deceased was killed after his car was stolen/taken away by the appellant—Accused
No. 1.

145. INDIAN PENAL CODE, 1860 — Section 302

(i) Identification parade — Value — If the accused are previously
known to the witness, identification parade does not hold much
value .

(i) Judgment — Basis of — To avoid miscarriage of justice, it should
consist of reasons and appreciation of evidence but should not be
based on the principle of preponderance of probability.

RO <U€ Giadl, 1860 — &RT 302
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Udayakumar v. State of Tamil Nadu
Judgment dated 16.03.2023 passed by the Supreme Court in Criminal
Appeal No. 1741 of 2010, reported in 2023(2) Crimes 58 (SC)

Relevant extracts from the judgment:

Examining the testimony of PW-1, we find him to be materially
contradicted and his version belied through the testimony of the Investigation
Officer, (PW-23). This is with regard to the identification of the accused. Whereas
the former states that he identified the accused in front of the judge, pursuant to
the summons issued to him for making himself available at Pulhal Jail, Chennai
for the purpose of identifying the accused, but the latter, in unequivocal terms
states that, “... it is correct to say that PW-1 would give the statement that they
came to know that the second accused Udayakumar had murdered Purushothaman”
and that “it is correct to say that only after identifying the accused at the Police
Station, they had identified the accused at the identification parade.” Now, if the
identity of the accused was already in the knowledge of the police or the
witnesses, then we only wonder, where would the question of conducting the
identification parade arise? We reiterate that the entire necessity for holding an
investigation parade can arise only when the accused are not previously known to

JOTI JOURNAL - AUGUST 2023 — PART II 203



the witnesses. The whole idea of a test identification parade is that witnesses who
claim to have seen the culprits at the time of occurrence are to identify them from
the midst of other persons without any aid or any other source. [Heera v State of
Rajasthan, (2007) 10 SC 175]. We may also state that the investigation parade

does not hold much value when the identity of the accused is already known to
the witness. [Sheikh Sintha Madhar v. State, (2016) 11 SCC 265].

Unfortunately in the impugned judgement, there is neither any reasoning,
nor any appreciation of evidence on record. We cannot convict the accused on the
basis of the principles of preponderance of probability. It is our duty to make sure
that miscarriage of justice is avoided at all costs and the benefit of doubt, if any,
given to the accused.

146. INDIAN PENAL CODE, 1860 — Sections 302, 363,365 and 376 (2)(f)

(i) Death sentence — Rape and murder of 7-8 year old physically and
mentally challenged minor victim — Punishment based on “crime
test”, “criminal test” and “rarest of the rare test”— Possibility of
reformation ruled out — Conviction and sentence held proper.

(ii) Life imprisonment — Imposition of — Minimum or non-remittable
term of imprisonment — Condition when can be imposed?
Explained.

HARAII gUS Gfadl, 1860 — €RTY 302, 363, 365 Ud 376 (2)(3)
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Manoj Pratap Singh v. State of Rajasthan

Judgment dated 24.06.2022 passed by the Supreme Court in

Criminal Appeal No. ...of 2022, reported in (2022) 9 SCC 81

(Three Judge Bench)

Relevant extracts from the judgment:

The majority view, being the declaration of law by this Court in the case of
Union of India v. V. Sriharan, (2016) 7 SCC 1, could be usefully noticed from
the relevant question and its answer as follows: -

JOTI JOURNAL - AUGUST 2023 — PART II 204



“Question 52.1: Whether imprisonment for life in terms of
Section 53 read with Section 45 of the Penal Code meant
imprisonment for rest of the life of the prisoner or a convict
undergoing life imprisonment has a right to claim remission and
whether as per the principles enunciated in paras 91 to 93 of
Swamy Shraddananda (2) v. State of Karnataka, (2005) 13 SCC
767, a special category of sentence may be made for the very few
cases where the death penalty might be substituted by the
punishment of imprisonment for life or imprisonment for a term
in excess of fourteen years and to put that category beyond
application of remission?

Answer:

Imprisonment for life in terms of section 53 read with section 45
of the Penal Code only means imprisonment for the rest of the life
of the convict. The right to claim remission, commutation,
reprieve, etc. as provided under Article 72 or Article 161 of the
Constitution will always be available being constitutional
remedies untouchable by the Court.

We hold that the ratio laid down in Swamy Shraddananda (2)
(supra) that a special category of sentence; instead of death can be
substituted by the punishment of imprisonment for life or for a
term exceeding 14 years and put that category beyond application
of remission is well founded and we answer the said question in
the affirmative.”

This Court, inter alia, held as in the case of Rajendra Pralhadrao wasnik v.
State of Maharashtra, (2019) 12 SCC 460 as under: -

“45. The law laid down by various decisions of this Court clearly
and unequivocally mandates that the probability (not possibility or
improbability or impossibility) that a convict can be reformed and
rehabilitated in society must be seriously and earnestly considered
by the courts before awarding the death sentence. This is one of the
mandates of the “special reasons” requirement of Section 354 (3)
CrPC and ought not to be taken lightly since it involves snuffing
out the life of a person. To effectuate this mandate, it is the
obligation on the prosecution to prove to the court, through
evidence, that the probability is that the convict cannot be
reformed or rehabilitated. This can be achieved by bringing on
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record, inter alia, material about his conduct in jail, his conduct
outside jail if he has been on bail for some time, medical evidence
about his mental make-up, contact with his family and so on.
Similarly, the convict can produce evidence on these issues as well.

47. Consideration of the reformation, rehabilitation and
reintegration of the convict into society cannot be over emphasised.
Until Bachan Singh v. State of Punjab, (1980) 2 SCC 684 the
emphasis given by the courts was primarily on the nature of the
crime, its brutality and severity. Bachan Singh placed the
sentencing process into perspective and introduced the necessity of
considering the reformation or rehabilitation of the convict.
Despite the view expressed by the Constitution Bench, there have
been several instances,... where there is a tendency to give
primacy to the crime and consider the criminal in a somewhat
secondary manner. As observed in Sangeet v. State of Haryana,
(2013) 2 SCC 452,“in the sentencing process, both the crime and
the criminal are equally important.” Therefore, we should not
forget that the criminal, however ruthless he might be, is
nevertheless a human being and is entitled to a life of dignity
notwithstanding his crime. Therefore, it is for the prosecution and
the courts to determine whether such a person, notwithstanding his
crime, can be reformed and rehabilitated. To obtain and analyse
this information is certainly not an easy task but must nevertheless
be undertaken. The process of rehabilitation is also not a simple
one since it involves social reintegration of the convict into society.
Of course, notwithstanding any information made available and its
analysis by experts coupled with the evidence on record, there
could be instances where the social reintegration of the convict
may not be possible. If that should happen, the option of a long
duration of imprisonment is permissible.”

147. INDIAN PENAL CODE, 1860 — Sections 302 and 364-A

(i) Sentencing — Right to be heard — A meaningful, real and effective
hearing should be offered to the accused, even if the Court is to be
adjourned for a separate hearing.

(ii) Capital punishment — Mitigating circumstances — Only gruesome
nature of crime is not sufficient — Duty of the State to place all
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material and circumstances on record bearing on the probability of
reform — The process and power of the Court may be utilised to
ensure that such material is available to frame a just sentence.

YR TUS Gl3dT, 1860 — €RIG 302 UG 364-h
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Sundar @ Sundarrajan v. State by Inspector of Police
Judgment dated 21.03.2023 passed by the Supreme Court in Review
Petition (Crl) No. 159 of 2013, reported in 2023 (2) Crimes 29 (SC)
(Three Judge Bench)

Relevant extracts from the judgment:

In the present case, the judgment of the Trial Court dealing with sentencing
indicates that a meaningful, real and effective hearing was not afforded to the
petitioner.

The Trial Court did not conduct any separate hearing on sentencing and did
not take into account any mitigating circumstances pertaining to the petitioner
before awarding the death penalty. In the course of its judgment, the trial court
merely noted the following, before awarding the death penalty:

“In present day circumstances it has become common of
kidnapping of children and elders for ransom and kidnapped
being murdered if expected ransom is not received. In this
situation unless the kidnappers for ransom are punished with
extreme penalty, in future kidnapping of children and elders for
ransom would get increased and the danger of society getting
totally spoiled, would have to faced is of no doubt. Hence
having regard to all these it is decided that it would be in the
interests of justice to award to the Ist accused the extreme
penalty. Not only that the court saw the mother of the deceased
boy profusely crying and weeping in court over the death of
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her son in court and the scene of onlookers in court having
wept also cannot be forgotten by anyone. Hence it is decided
that such offenders have to be punished with extreme penalty;
in the interests of justice.”

The High Court took into account the gruesome and merciless nature of the
act. It reiterated the precedents stating that the death penalty is to be awarded only
in the rarest of rare cases. However, it did not specifically look at any mitigating
circumstances bearing on the petitioner. It merely held that:

“In a given case like this, it is an inhuman and a merciless act
of gruesome murder which would shock the conscience of the
society. Under the circumstance, showing mercy or leniency to
such accused would be misplacing the mercy. That apart,
showing leniency would be mockery on the criminal system.
Therefore, the death penalty imposed by the trial Judge, has got
to be affirmed, and accordingly, it is affirmed.”

No such inquiry has been conducted for enabling a consideration of the
factors mentioned above in case of the petitioner. Neither the trial court, nor the
appellate courts have looked into any factors to conclusively state that the
petitioner cannot be reformed or rehabilitated. In the present case, the Courts have
reiterated the gruesome nature of crime to award the death penalty. In appeal, this
Court merely noted that the counsel for the petitioner could not point towards
mitigating circumstances and upheld the death penalty. The state must equally
place all material and circumstances on the record bearing on the probability of
reform. Many such materials and aspects are within the knowledge of the state
which has had custody of the accused both before and after the conviction.
Moreover, the court cannot be an indifferent by-stander in the process. The
process and powers of the court may be utilised to ensure that such material is
made available to it to form a just sentencing decision bearing on the probability
of reform.

148. INDIAN PENAL CODE, 1860 — Sections 324, 366 and 376-AB
PROTECTION OF CHILDREN FROM SEXUAL OFFENCES
ACT, 2012 — Sections 3 (a), 4, 5 (i), S (m) and 6
(i) Sentencing — Death sentence — Even if one circumstance including

his young age favours accused, imposition of capital punishment is
not proper.
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(ii) DNA report — Chain of custody — Blood samples were collected and
sent to FSL promptly — Seal of hospital was intact — No procedural
impropriety found — DNA report cannot be doubted — Conviction
can solely be based on DNA report.

(iv) Recovery of article from open place — Recovery was made from
bushes and open place but was not accessible to public; it can be
relied upon — No straight jacket formula that every recovery from
open space is vitiated.

YR gUS Higdl, 1860 — SR 324, 366 U4 376—hE
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Santosh Markam v. State of M.P.

Judgment dated 05.09.2022 passed by the High Court of Madhya
Pradesh in Criminal Appeal No. 1579 of 2020, reported in ILR
2023 MP 281 (DB)

Relevant extracts from the judgment:

The recovery of underwear of victim through Ex.P/36 from an open space is
called in question. The factual matrix of this matter clearly shows that the incident
had taken place in the intervening night of 24-25/6/2019. The recovery of
underwear was made on the basis of information furnished by the appellant from
a place which may be an open space but was not accessible to the public. In other
words, the place from where recovery was made was under the bushes and it was
only on the appellant’s information, the materials i.e. underwear and Gamchha
were recovered. There is no strait-jacket formula that every recovery from the
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open space stands vitiated. It is relevant to consider the judgment of Supreme
Court on this aspect reported in State of Himachal Pradesh v. Jeet Singh, (1999)
4 SCC 370. Para-26 and 27 read thus:-

“26. There is nothing in Section 27 of the Evidence Act which
renders the statement of the accused inadmissible if recovery
of the articles was made from any place which is “open or
accessible to others”. It is a fallacious notion that when
recovery of any incriminating article was made from a place
which is open or accessible to others, it would vitiate the
evidence under Section 27 of the Evidence Act. Any object can
be concealed in places which are open or accessible to others.
For example, if the article is buried in the main roadside or if it
is concealed beneath dry leaves lying on public places or kept
hidden in a public office, the article would remain out of the
visibility of others in normal circumstances. Until such article
is disinterred, its hidden state would remain unhampered. The
person who hid it alone knows where it is until he discloses
that fact to any other person. Hence, the crucial question is not
whether the place was accessible to others or not but whether it
was ordinarily visible to others. If it is not, then it is immaterial
that the concealed place is accessible to others.

27. It is now well settled that the discovery of fact referred to in
Section 27 of the Evidence Act is not the object recovered but
the fact embraces the place from which the object is recovered
and the knowledge of the accused as to it Pulukuri Kottaya v.
Emperor, AIR 1947 PC 67. The said ratio has received
unreserved approval of this Court in successive decisions.
(Jaffar Hussain Dastagir v. State of Maharashtra, (1969) 2
SCC 872, K. Chinnaswamy Reddy v. State of A.P., AIR 1962
SC 1788, Earabhadrappa v. State of Karnataka, (1983) 2
SCC 330, Shamshul Kanwar v. State of U.P., (1995) 4 SCC
430 and State of Rajasthan v. Bhup Singh, (1997) 10 SCC).”

In this case, since seal put on the blood samples were of the hospital and not
of the prosecution agency, we find no reason to hold that the purity and custody of
sample is questionable.
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The aforesaid blood samples were collected and the same were sent to FSL
promptly. Thus, there is no inordinate delay in sending the blood samples to the
FSL.

In this view of the matter, we do not find any procedural impropriety or
illegality in the collection, custody and sending of blood samples and other
materials to the FSL. In Santosh Dhondiram Kende v. State of Maharashtra,
2019 SCC Online Bom 7319, the Court opined that proof of mathematical
precision is not required in cases of collection and sending of material to FSL. In
another judgment of Amol v. State of Maharashtra, 2022 SCC Online Bom 107,
the Bombay High Court opined that great care is required to be taken in case of
DNA analysis. In the fitness of things, Chemical Analyzer who prepared the DNA
report required to be examined. In the instant case, the said expert entered the
witness box as a court witness and established the procedure with accuracy and a
precision. No infirmity in handling and examination process could be established
which creates any doubt on the DNA report. Thus, we are inclined to uphold the
finding of the Court below based on DNA report. We also find support in our
view from State of Chhattisgarh v. Sunil, 2016 SCC Online Chh 1177.

In our opinion, the Court below has not committed any error of fact or law
in accepting the DNA report. The said scientific report alone can be a reason to
record conviction. Thus, the statement of victim to the extent pointed out by the
learned counsel for the appellant/Amicus Curiae does not improve the case of the
appellant. The Court below rightly opined that the prosecution could establish its
case beyond reasonable doubt. We do not find any infirmity and illegality in the
finding whereby conviction is recorded by the Court below. We find support in
our view from the judgment of Apex Court in the case of Kamti Devi (Smt.) and
another v. Poshi Ram (2001) 5 SCC 311.

If the capital punishment imposed in the instant case is examined on the
anvil of aforesaid principles and the judgment of this Court in Deepak @ Nanhu
Kirar v. State of M.P., Criminal Appeal No. 7544 of 2019, it will be clear that
death sentence can be imposed only when their exists no other alternative.
Imposition of life imprisonment is the rule. As noticed above, in the case in hand,
certain mitigating circumstances were available in favour of the appellant. As per
judgment of Apex Court in the case of Channulal Verma v. State of
Chhattisgarh, 2018 SCC Online 2570 even if one circumstance favours the
accused which includes his young age, the imposition of capital punishment is not
justifiable/proper.
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*149. INDIAN PENAL CODE, 1860 — Section 326

Criminal practice — Testimony of injured witness — Injury to a witness
is an inbuilt guarantee of his presence at the scene of crime — Unless
there are strong grounds for its rejection based on major contradictions
and discrepancies, it should be relied upon.

YRAII SU€ Gfadl, 1860 — &IRT 326

JMURTAG Yo — 3fMed Al ol Af|ey — e &l s g3 b
@ g9 & & 9% g wd R AR o — W9 9% difigd ol
@ fRmT 1d faEvfodl SN 3N IR S @RS &R @ | E,
feara f&ar s =nfad |

Raju @ Rajkumar v. State of M.P.

Judgment dated 17.11.2022 passed by the High Court of Madhya

Pradesh (Indore Bench) in Criminal Appeal No. 718 of 1999,

reported in ILR 2023 MP 319

[ ]
150. INDIAN PENAL CODE, 1860 — Sections 405 and 406

CRIMINAL PROCEDURE CODE, 1973 — Sections 202 and 204

(i) Issuance of process — Facts to be considered — The requirement
of Section 204 of the Code is that the Magistrate should carefully
scrutinize the evidence brought on record — Only upon being
satisfied that there is sufficient ground for summoning the accused
to stand the trial, summons should be issued.

(ii) Accused resides outside the jurisdiction of court — It is obligatory
upon the Magistrate to inquire into the case himself or direct
investigation be made by a police officer for finding out whether or
not there is sufficient ground for proceeding against the accused.
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Deepak Gaba and ors. v. State of Uttar Pradesh and anr.
Judgment dated 02.01.2023 passed by the Supreme Court in
Criminal Appeal No. 2328 of 2022, reported in 2023 (1) Crimes 1 (SC)

Relevant extracts from the judgment:

The court must cautiously examine the facts to ascertain whether they only
constitute a civil wrong, as the ingredients of criminal wrong are missing. A
conscious application of the said aspects is required by the Magistrate, as a
summoning order has grave consequences of setting criminal proceedings in
motion. Even though at the stage of issuing process to the accused the Magistrate
is not required to record detailed reasons, there should be adequate evidence on
record to set the criminal proceedings into motion. The requirement of Section
204 of the Code is that the Magistrate should carefully scrutinise the evidence
brought on record. He/She may even put questions to complainant and his/her
witnesses when examined under Section 200 of the Code to elicit answers to find
out the truth about the allegations. Only upon being satisfied that there is
sufficient ground for summoning the accused to stand the trial, summons should
be issued.

While summoning an accused who resides outside the jurisdiction of court,
in terms of the insertion made to Section 202 of the Code by Act 25 of 2005, it is
obligatory upon the Magistrate to inquire into the case himself or direct
investigation be made by a police officer or such other officer for finding out
whether or not there is sufficient ground for proceeding against the accused.

151. LIMITATION ACT, 1963 — Article 58

(i) Suit for Partition — Limitation — Right to sue for partition is a
recurring right and its cause of action arises on a day-to-day basis,
which will be governed by Article 58 of the Act.

(ii) Suit for partition — Requirement of separate relief — Suit inherently
includes relief of delivery of separate possession — Not necessary for
plaintiff to independently seek such relief.

iR sfAfgH, 1963 — =T 58
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Ashok Kumar v. Vimla Devi and anr.

Judgment dated 28.11.2022 passed by the High Court of Madhya
Pradesh (Indore Bench) in Second Appeal No. 1797 of 2022,
reported in ILR 2023 MP 668

Relevant extracts from the judgment:

The claim has been instituted by her in the year 2007 for relief of
declaration of her half share in the suit land and for partition of the same. The
claim is hence essentially for partition which would be governed by Article 58 of
the Limitation Act, 1963. The right to sue for partition is a recurring right and its
cause of action arises on a day to day basis. Thus, only because plaintiff was
aware of execution of sale deeds by defendant No.1 and the consequent revenue
proceedings, it would not make any difference. Mere knowledge to that effect did
not oblige her to institute the claim for partition particularly when sale deeds had
been executed by defendant No.l of land much less than his share in the entire
suit land. It is not a case where sale deeds were executed by him in excess of his
share.

Since plaintiff's claim is for declaration of her title over half share in the suit
land total measuring 0.222 hectare which would be 0.111 hectare there was no
necessity for her to seek any declaration to the effect that the sale deeds executed
by defendant No.l in favour of third persons are illegal since the lands sold
thereunder were much less than his total share in the entire land and can very well
be apportioned in his share. Thus, the claim for partition was very much
maintainable which inherently includes relief of delivery of separate possession
and it was not necessary for plaintiff to independently seek such relief.

152. MOTOR VEHICLES ACT, 1988 — Section 147 (1)

Pay and recover — Goods Vehicle — Liability of insurance company —
“Owner of goods” means the person who travels in the cabin of the
vehicle — Deceased was not sitting in cabin — Insurance Company not
liable — However, Tribunal can order for pay and recover. [National
Insurance Co. Ltd. v. Cholleti Bharatamma, 2008 ACJ 268 (SC) followed|]
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Laxmi Devi Kushwah and ors. v. Uttam Singh Rathore and
anr.

Judgment dated 07.05.2022 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Miscellaneous Appeal No. 602 of
2015, reported in 2023 ACJ 675

Relevant extracts from the judgment:

Learned counsel for the claimants has argued that in view of the case law of
Iffco-Tokyo General Insurance Company Limited v. Sudamati, 2019 ACJ 272
(Bombay) and Manager, Cholamandalam Ms General Insurance Company
Limited v. Ajay Coudhary, 2020 ACJ 649 (MP), in which the Maharashtra High
Court and this Court had taken a view that in a goods vehicle where there is no
cabin and the deceased was traveling as a representative of the owner, the
insurance company is liable to pay the compensation. However, in this case, the
offending vehicle is a Matador having a cabin in it and, therefore, the arguments
of the learned counsel for the claimants is not acceptable.

The Apex Court in the case of National Insurance Company Limited v.
Cholleti Bharatamma, 2008 ACJ 268 (SC) has held that the owner of the goods
means only the person who travels in the cabin of the vehicle. In the present case,
it is not disputed that at the time of accident, the deceased was not sitting in the
cabin. According to the eye witness AW-2 Pawan Kushwaha, the deceased was
sitting on Daala (back side of the vehicle). Therefore, in the light of the case law
of Cholleti Bharatamma (supra), the insurance company is not liable to pay the
compensation. However, in view of the case law of National Insurance
Company Limited v. Swarn Singh, 2004 ACJ 1 (SC), the Tribunal has rightly
held that the insurance company shall first pay the compensation amount to the
claimants and thereafter, it has the right to recover the same from respondent No.
4 - Uttam Singh Rathore - owner of the offending/insured vehicle.
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153. MOTOR VEHICLES ACT, 1988 — Section 147 (1)
Liability of Insurance Company - Tractor-trolley insured for
agricultural purpose — Liability of Insurance Company — No premium
was paid for carrying the passenger — Use of tractor for other business
activities — Insurance Company cannot be held liable.

Alex I IATH, 1988 — SRT 147 (1)
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Vishan Singh v. Daulat Singh and ors.

Judgment dated 29.04.2022 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Miscellaneous Appeal No. 315 of 2013,
reported in 2023 ACJ 576

Relevant extracts from the judgment:

The oral evidence of the witness (PW-1) Daulat Singh, reveals that at the
time of accident, he alongwith the deceased was sitting on the trolley. At para-14,
he categorically stated that he had taken the tractor and trolley on rent from Bisan
Singh and the incident occurred while coming back from Ashoknagar after selling
the crop of masoor. (PW-2) Prakash Singh has also corroborated the above facts.

The appellant/owner at para-7 of his cross examination himself admitted
that he got the tractor insured for agricultural purposes not for carrying passengers.
He had not paid any premium for carrying the passengers.

In the case of National Insurance Company Ltd. v. Babulal, 2012 ACJ
2054 (M.P.); National Insurance Company Ltd., 2014 (1) TAC 870 (M.P.) and
National Insurance Company Ltd. v. V. Chinnamma, 2004 ACJ 1909 (SC), the
Apex Court held that the use of tractor for agricultural purposes would not be
considered to mean that tractor-trolley can be used for carriage of goods by
another person for its business activities and held that the vehicle was not being
used for agricultural purposes.

154. MOTOR VEHICLES ACT, 1988 — Sections 149 and 166
Theft of vehicle — Insurance Company failed to lead any evidence to
prove the violation of any specific terms and conditions of policy —
Held, insurance company liable to pay compensation.
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National Insurance Company Ltd., Jabalpur v. Sunita and ors.
Order dated 30.01.2023 passed by the High Court of Madhya
Pradesh in Miscellaneous Appeal No. 3831 of 2019, reported in
2023 (1) MPLJ 711

Relevant extracts from the order:

In view of the judgments rendered in Manager, Bajaj Allianz General
Insurance Company Limited v. Bhimraj, ILR 2015 Karnataka 4759, National
Insurance Company Limited through its Regional Manager v. Smt. Golana &
anr., 2014 ACJ 1165 and National Insurance Company Limited v. Nitin
Khandelwal, (2008) 11 SCC 259, there is no iota of doubt that even if the theory
of theft is accepted then also the Insurance Company is liable to pay
compensation and it cannot be exonerated from its liability especially when it
failed to lead any evidence to prove the factum of theft or the vehicle being driven
by the unauthorised person or violation of any specific term & condition of the
Insurance Policy. Even otherwise, the theory of theft appears to be an afterthought
because no Robber will appear before the Claims Tribunal to submit his written
statement and to deny the factum of his involvement in the accident. The Property
Seizure Memo of the Truck Exhibit P/5 also does not reveal that it was seized
from the possession of Arjun Kashyap (Non-Applicant No.1).

155. MOTOR VEHICLES ACT, 1988 — Section 166

Compensation — Assessment of — Steep increase in income of deceased,
revealed from Income Tax Returns of previous year — Assessment on
the basis of last year Income Tax Return to be made and not on the
average of last three years Income Tax Returns.

HIex I JAfAfgH, 1988 — ERT 166
gfaR — iR — o 94 @ smaex AuRer w=a & a6 3 3/
# Mg gfg T — FuiRor fsd 99 & gze AR fdar smem =
& foe 9 auf & i @& MR )|

JOTI JOURNAL - AUGUST 2023 — PART II 217



Rupali Kailas Mamode and ors. v. National Insurance Co.
Ltd. and ors.

Judgment dated 15.09.2022 passed by the Supreme Court in Civil
Appeal No. 6678 of 2022, reported in 2023 ACJ 327

Relevant extracts from the judgment:

The High Court while reducing the compensation has arrived at the
conclusion that the income as indicated in the last returns would not be justified
and the average of three years is taken and therefore has reduced the
compensation. Though learned counsel for the respondent Insurance
Company seeks to contend that the High Court having taken note of the decisions
rendered by this Court has arrived at such conclusion, we are of the opinion that
in the present facts of the case, in any event such conclusion by the High
Court was not justified. This is for the reason that as noted the deceased was an
architect and he was doing contract work, the income-tax returns which he had
filed from the period 2004- 2005 onwards indicated that there was a steep
increase in his income as compared to a sum of Rs. 89,964/- declared in the year
2004-2005 and that benefit cannot be denied. If this aspect of the matter is kept in
perspective, the income was bound to increase many folds if he had survived and
such income which is denied to the family is the loss of dependency which was
required to be determined.

If above stated aspect of the matter is kept in view, we need not advert to
any other aspect of the matter inasmuch as the MACT has rightly assessed the
compensation that had been reduced by the High Court without justification.

156. MOTOR VEHICLES ACT, 1988 — Section 166

Compensation — Assessment of — Bakery business running during the
life time of deceased was not closed after death — Dependents are young
wife and minor son without experience — It cannot be expected from
them to run the business in the same manner — Loss of income due to
death would be at least 50% of normal way in which the business was
conducted.

Hiex I i, 1988 — GRT 166
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Sushma H.R. and anr. v. Deepak Kumar Jha and ors.
Judgment dated 15.09.2022 passed by the Supreme Court in Civil
Appeal No. 6671 of 2022, reported in 2023 ACJ 331

Relevant extracts from the judgment:

It is true that there is no material on record to indicate that the Bakery
business which was being run during the life time of the deceased has been closed
after his death. Even if that aspect of the matter is kept in view, there is also no
contrary material on record to indicate that the appellants herein who is a young
lady and minor son are well versed in Bakery business. In that light keeping in
view the young age of the appellants without experience, it cannot be expected
that the Bakery can be run by them in the same manner as it was being run by the
deceased nor is there definite evidence on record in this regard.

Therefore in the matter of determining the compensation certain larger
aspects have to be kept in perspective and even if it is expected that the Bakery
business is continued, the loss due to the death of the husband and his expertise in
such business certainly would be at least to the extent of 50% of the normal way
in which the business was conducted. If this aspect of the matter is kept in view
and in that light the income that was being earned during his life time which was
almost Rs.50,000/- per month is kept in perspective even from the income tax
return for the years 2012-2013, the loss of dependency in any event cannot be less
than Rs.25,000/- per month. Therefore, on reckoning the same for the purpose of
determining the loss of dependency, 40% is to be added towards future prospects.
Thus from the amount of Rs.35,000/-, if one third is deducted for personal
expenses and the remainder is taken into consideration with the multiplier of the
17", the amount of loss of dependency will work out to Rs.47,59,993/-.

157. MOTOR VEHICLES ACT, 1988 — Section 166

Compensation — Assessment of — Deceased lady was homemaker and
took tuitions — Pregnant at the time of accident resulting in loss of
foetus — Assessment of income at ¥ 7,500/- p.m., added 40% for future
prospects, allowed X 1,00,000/- for loss of foetus and ¥ 80,000/- towards
loss of consortium.
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Shri Kumar and ors. v. Gainda Lal and ors.
Judgment dated 21.10.2022 passed by the Supreme Court in Civil
Appeal No. 7629 of 2022, reported in 2023 ACJ 588 (SC)

Relevant extracts from the judgment:

Insurance Company has submitted that in the facts and circumstances of the
case and more particularly when the deceased was only a housewife, it cannot be
said that the High Court has committed any error in awarding the loss of
dependency considering the income of the deceased at the rate of Rs. 6,000/ per
month. However, has fairly conceded that the High Court ought to have awarded
the loss of dependency considering future prospects.

Having heard learned counsel appearing on behalf of the respective parties
and considering the fact that at the relevant time the deceased was a housewife
aged 25 years only and there was contribution of the wife in the family and there
is evidence that she was also doing the tuition work, we are of the opinion that the
High Court ought to have considered the income of the deceased at least Rs.
7,500/ per month. The High Court has also not considered the future prospects. As
per the settled position of law while considering the loss of dependency 40% of
the income is required to be added towards future prospects.

We are of the opinion that the claimants shall be entitled to a sum of Rs.1
lakh each instead of Rs. 50,000/ as awarded by the High Court for loss of foetus.

The claimants-husband and the minor son shall also be entitled to Rs.
40,000/ each towards loss of consortium or loss of love and affection.

158. MOTOR VEHICLES ACT, 1988 — Section 166

Compensation — Assessment of — Injured, aged 12 years — Amputation
of right leg sustaining permanent disability to the extent of 97% -
Tribunal awarded compensation including cost of prosthesis and its
maintenance — Held, as prosthesis needs to be changed four times in
every five years — Tribunal awarded cost component for 20 years —
Award upheld, further allowed transportation and attendant charges.
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G . Vivek v. National Insurance Co. Ltd. and anr.
Judgment dated 12.10.2022 passed by the Supreme Court in Civil
Appeal No. 7192 of 2022, reported in 2023 ACJ 585 (SC)

Relevant extracts from the judgment:

While accepting the appeal preferred by the Insurance Company in part,
thereby reducing the compensation amount of Rs. 56,00,000/-, the only reason
discernible from the Order passed by the High Court reads as follows:-

"As the claimant sustained disability to the extent of 97% due to
amputation of his right leg and other complications, learned
Tribunal has applied the multiplier of "15' to calculate the loss of
income. Taking the notional income of the claimant at Rs.10,000/-
per month and adding 50% towards his future prospects, learned
Tribunal has awarded Rs.27,00,000/-, towards loss of future
income. Learned Tribunal has further awarded Rs. 16,82,497/-
towards medical expenses, transport and attendant charges, Rs.
3,00,000/- towards pain and suffering, Rs. 2,00,000/- towards
future medical expenses and Rs. 2,00,000/- towards loss of
engagement and marriage prospects.

Law is well settled that pecuniary loss suffered by the
claimant is to be assessed on the basis of actual expenses incurred.
Therefore, the claimant having filed bills and vouchers to show
that he had incurred medical expenses of Rs.10,15,949/-, learned
Tribunal was not justified in awarding Rs. 16,82,497/- towards
medical expenses, transport and attendant fees. Moreover there is
no basis for assessing the cost of new prosthesis at Rs. 5,00,000/-
nor there is any basis for calculating medical future expenses at Rs.
2,00,000/. Though non pecuniary loss can be assessed on notional
basis, the same must have a co-relation to the actual cost which an
injured may incur in future for treatment of his injuries sustained in
the accident. In other words, non-pecuniary loss towards future
medical treatment, loss of income towards attendant expenses etc.
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must have a nexus with the actual rate for incurring such expenses
and not on mere assumption. The award of compensation must be
just and fair irrespective of the claims made and the same should
not be a bonanza for the claimant."
It may be seen that the High Court has not employed any reasoning, logic or
evidence to reduce the cost of a new prosthesis from Rs. 5,00,000/- to Rs.
2,00,000/-. The High Court is also silent regarding its maintenance cost.

In our view, the Tribunal was justified in awarding a sum of Rs. 20,00,000/-
towards cost of new prosthesis at the rate of Rs. 5,00,000/- to be changed four
times in five years. In other words, the Tribunal awarded this cost component
only for 20 years despite the fact that Appellant was hardly of the age of 15-16
years old at the time when the Award was passed.

There is no rationale for the High Court to reduce the cost of the prosthesis
from Rs. 20,00,000/- to Rs. 5,00,000/-.

Having held so, the Appellant is indeed entitled to Rs. 26,00,000/- towards
cost and maintenance of prosthesis and that being so, the compensation amount
stands increased from Rs. 5,00,000/- (as awarded by the High Court) to Rs.
26,00,000/- and excluding a sum of Rs. 5,00,000/- awarded by the High Court
towards cost of prosthesis, totaling to Rs. 71,00,000/-.

In addition to the above, we hold the Appellant entitled to a sum of Rs.
1,00,000/- towards transport expenses and attendant fees for dressing. In this
manner, the compensation amount is increased to Rs. 72,00,000/- (Rs. 71,00,000/-
+ Rs. 1,00,000/-)

159. NEGOTIABLE INSTRUMENTS ACT, 1881 — Section 138
CRIMINAL PROCEDURE CODE, 1973 — Sections 91 and 482
Summons to produce document — Necessity and desirability of

documents established — Trial Court ought to have called the
documents to confront the witnesses — Application filed by the accused
allowed.

ety foraa faf<a¥, 1881 — 9IRT 138
gug Ufshar Gfedr, 1973 — IRV 91 TJ 482
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Prem Kumar v. Rajnish

Order dated 03.09.2022 passed by the High Court of Madhya

Pradesh (Indore Bench) in Miscellaneous Criminal Case No.

36579 of 2019, reported in ILR 2023 MP 197
Relevant extracts from the order:

Once the necessity and desirability of documents to be summoned has been
established then the trial Court ought to have called the documents to confront the
witnesses. For doing complete justice between the parties, it is imperative that
petitioner be allowed to confront the complaint by the documents to be summoned
in the defence of the accused.

Resultantly, the impugned orders dated 08.06.2019 & 06.07.2019 passed by
the learned Court below in Criminal Case N0.329/2018 by JMFC, Dewas are
hereby set aside and by allowing the applications filed by the petitioner under
Section 91 of Cr.P.C. Matter is remitted back to the learned court below for
consequential follow up action to summon the documents as mentioned in the
applications preferred by the petitioner under Section 91 of Cr.P.C. while
affording opportunity to confront the complaint with the aid and support of those

documents.
[ ]

160. NEGOTIABLE INSTRUMENTS ACT, 1881 — Sections 138 and 141

Dishonour of Cheque — Liability of Company — Disputed cheque was
given by the accused on behalf of the company — Demand notice was
served only on the accused and not against the company — Without
arraying company as an accused in complaint case, the petitioner
cannot be prosecuted for the offence u/s 138 of the Act.

R foread ifSf=a9, 1881 — &RIT 138 TG 141
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Anil Kumar Lohadiya v. Ramlal Gupta (deceased) through
LRs.

Order dated 29.11.2022 passed by the High Court of Madhya Pradesh
in Miscellaneous Criminal Case No. 33390 of 2018, reported in ILR
2023 MP 736
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Relevant extracts from the order:

It 1s explicit that for maintaining the prosecution under Section 141 of the
NI Act, arraigning of a company as an accused is imperative. The other categories
of the offender can only be brought in drag-net on the touchstone of vicarious
liability as the same has been stipulated in the provision itself. In the case in hand,
respondent complainant has clearly averred that he had worked with Navbharat
Buildcon Private Limited Company and cheque was given to him for his work. As
disputed cheque was given by the petitioner/accused on behalf of the company, a
demand notice was served only on the petitioner/accused, no demand notice was
issued against the company. Therefore, before arraying company as an accused in
complaint case, the petitioner cannot be prosecuted for the offence under Section
138 of the NI Act.

161. NEGOTIABLE INSTRUMENTS ACT, 1881 — Sections 138, 141 and 142

Offence by company — Company was not made a principal accused — No
specific averments against the company in the complaint — Cheque was
not issued in personal capacity — Vicarious liability in terms of section
141 cannot be fastened against persons mentioned in clause (1) or (2) of
section 141.

qRehTy forae srfaifaH, 1881 — €RIY 138, 141 Td 142
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T |
Pawan Kumar Goel v. State of U.P. and anr.
Judgment dated 17.11.2022 passed by the Supreme Court in Criminal
Appeal No. 1999 of 2022, reported in 2023 (2) MPLJ 19 (SC)

Relevant extracts from the judgment:

This Court has been firm with the stand that if the complainant fails to make
specific averments against the company in the complaint for the commission of an
offence under section 138 of NI Act, the same cannot be rectified by taking
recourse to general principles of criminal jurisprudence.

Needless to say, the provisions of Section 141 impose vicarious liability by
deeming fiction which pre-supposes and requires the commission of the offence
by the company or firm. Therefore, unless the company or firm has committed the
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offence as a principal accused, the persons mentioned in sub-Section (1) and (2)
would not be liable to be convicted on the basis of the principles of vicarious
liability.

162. NEGOTIABLE INSTRUMENTS ACT, 1881 — Sections 138 and 147

Dishonour of cheque — Agreement between the parties to settle dispute
amicably — Law permits parties to compound offence even at appellate
stage — Appellate Court cannot override such compounding.

Wt forga fSfHas, 1881 — 9IRIU 138 UG 147
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B. V. Seshaiah v. State of Telangana and anr.
Judgment dated 01.02.23 passed by the Supreme Court in
Criminal Appeal No. 284 of 2023, reported in 2023 (2) MPLJ 281 (SC)

Relevant extracts from the judgment:

In the case of M/s. Meters and Instruments Private Limited and anr. v.
Kanchan Mehta, (2018) 1 SCC 560, this court held that the nature of offence
under section 138 of the N.I. Act is primarily related to a civil wrong and has been
specifically made a compoundable offence. The relevant paragraph of the
judgment has been extracted herein:

“This Court has noted that the object of the statute was to facilitate
smooth functioning of business transactions. The provision is
necessary as in many transactions’ cheques were issued merely as a
device to defraud the creditors. Dishonor of cheque causes incalculable
loss, injury and inconvenience to the Vide the Banking, Public
Financial Institutions and Negotiable Instruments Laws (Amendment)
Act, 1988 payee and credibility of business transactions suffers a
setback. At the same time, it was also noted that nature of offence
under Section 138 primarily related to a civil wrong and the 2002
amendment specifically made it compoundable.”

This is a very clear case of the parties entering into an agreement and
compounding the offence to save themselves from the process of litigation. When
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such a step has been taken by the parties, and the law very clearly allows them to
do the same, the High Court then cannot override such compounding and impose
its will.

163. TRADE MARKS ACT, 1999 — Section 29 (2) (¢)
COPYRIGHT ACT, 1957 — Section 45
CIVIL PROCEDURE CODE, 1908 — Order 39 Rules 1 and 2

(i) Infringement of Trade Mark — Suit for injunction — Appellant is
registered trade mark holder of ‘Calcutta Bidi’ since 1999 and also,
registered under Copyright Act since 2005 — Respondents obtained
a copyright registration in 2021 for an identical product by the
name ‘New Calcutta Bidi’ — Plea of distinctive features taken by the
respondent — Held, subsequent registration does not entitle the
respondant to use deceptively similar trade mark — Injunction
granted.

(ii) Territorial jurisdiction — Cause of action has arisen within the
territorial jurisdiction of Jabalpur inasmuch as defendants are
carrying business in Jabalpur, therefore, Jabalpur court has
jurisdiction to try the suit in respect of the registered trade mark.

IR foeg fSfaH, 1999 — IRT 29 (2) (71)

gfaferaffier R, 1957 — 9RT 45
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Hindustan Bidi Manufacturing, Nadia v. Sunderlal Chhabilal
and anr.

Order dated 29.08.2022 passed by the High Court of Madhya
Pradesh in Miscellaneous Appeal No. 1529 of 2022, reported in
2022 (4) MPLJ 582

Relevant extracts from the order:

These issues which have been raised in this appeal are whether words
“Calcutta” for which there is a disclaimer in the trade mark registration certificate
of 1997 will entitle the defendants to use disclaimed word “Calcutta” despite there
being no disclaimer in the subsequent registered trade mark of the year 2013 and,
therefore, whether registration of defendants under the Copyright Act or Excise
Act will permit him to use similar trade mark namely “New Calcutta Bidi” merely
on the basis of certain distinctive feature like use of rising sun rays and instead of
use of a child within the circle, use of adult despite having many other similarities
like use of Howrah Bridge, use of three languages i.e. Hindi, English and Bangla
and also use of the similar colour combination which is used by the plaintiff.

On a close perusal of the judgment rendered in M/s Anshul Industries v.
M/s Shiva Tobacco Company, ILR (2007) I Delhi 409, the Delhi High Court has
infact held that when question of deceptive similarity between the two marks is to
be decided, then it cannot be decided by keeping both of them by the side of each
other as consumer may not get such an opportunity. The question of deceptive
similarity is to be determined keeping in mind the educational and social status of
target consumer.

This aspect has been dealt with by the Supreme Court in the case of Parle
Products (P) Ltd. v. J.P. and Co., Mysore, (1972) 1 SCC 618 and that being the
spirit of the law, therefore, it being a matter of evidence as to what are the points
of similarity and dissimilarity, injunction should not have been denied by the trial
court in favour of the plaintiff after conducting a roving enquiry without having
regard to the legal issues namely and admittedly that defendant is not a registered
trade mark holder of “New Calcutta Bidi”. Registration under the Copyrights act
will not give any exclusive right to the violation of trade mark as has been held in
the case of Kaira District Co-operative Milk v. Bharat Confectionery Works ILR
1993 Delhi 285.
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The next issue is as to the territorial jurisdiction. In the plaint itself, the
plaintiff has mentioned in paragraph 42 that cause of action has arisen within the
territorial jurisdiction of Jabalpur inasmuch as defendant no. 1 is residing and
carrying on business within the jurisdiction of this Hon’ble Court and also the
goods of defendant nos. 1 and 2 bearing infringing trade mark/label comprising
the words ‘Calcutta bidi’ and picture of Howrah bridge are being sold by the
defendants within the jurisdiction of this Hon’ble court in Jabalpur and defendants
are carrying business in Jabalpur, therefore, this Hon’ble court has a jurisdiction
to entertain, try and disposed of the suit in respect of the registered trade mark. In
reply, defendant submits that the plaintiff is not having any business within the
territorial business in Jabalpur.

At this stage, learned counsel for the appellant submits that thereafter a fresh
power of attorney was given in favour of the power of attorney holder. However,
it is evident from the reply filed by the defendant that they have not denied the
fact that they are not carrying the business of selling bidi with a similar wrapper
having picture of Howrah bridge and using the words ‘Calcutta Bidi’ with prefix
‘New’.

"Criminal justice deals with complex human problems and diverse
human beings. A Judge has to balance the personality of the offender
with the circumstances, situations and the reactions and choose the
appropriate sentence to be imposed."

- Dr Arijit Pasayat, J. in State of Rajasthan v. Kheraj Ram,
(2003) 8 SCC 224, para 26

JOTI JOURNAL - AUGUST 2023 — PART II 228



NOTIFICATION DATED 22.06.2023 OF THE LAW & LEGISLATIVE AFFAIRS
DEPARTMENT, GOVERNMENT OF M.P. REGARDING AMENDMENT IN

CIRCULARS/NOTIFICATION

MADHYA PRADESH JUDICIAL SERVICE (RECRUITMENT AND

F.NO. 3106/XXI-B(One)/2023 - In exercise of the powers conferred by Article
234 read with the proviso to Article 309 of the Constitution of India, the Governor
of Madhya Pradesh, in consultation with the High Court of Madhya Pradesh,
hereby, makes the following amendments in the Madhya Pradesh Judicial Service

CONDITIONS OF SERVICE) RULES, 1994

(Recruitment and Conditions of Service) Rules, 1994, namely:-

AMENDMENTS

In the said rules,-

1. For rule 2, the following rule shall be substituted, namely:-

“2. Definitions. - In these rules, unless the context otherwise requires:

(2)

(b)

(©)

(d)

(e)

®
(@

“Appointing Authority” means the Governor of Madhya
Pradesh;

“Commission” means Madhya Pradesh Public Service
Commission,;

“Direct Recruitment” means direct recruitment to the posts
in category (1) of sub-rule (1) of rule 3 in manner prescribed
in sub-rule (1) of rule 5 of the rules;

“Disorderly” conduct or using unfair means refers to any
means by exercising or attempting to influence the
examination at any stage i.e., Preliminary Examination,
Main Examination or Viva Voce;

“Government”, “Governor” and “State” means the
Government of Madhya Pradesh, the Governor of Madhya
Pradesh and the State of Madhya Pradesh, respectively;

“High Court” means the High Court of Madhya Pradesh;

“Recruiting Authority” means the Examination Cell of
High Court;
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2.

3.

(h) Service means the Madhya Pradesh Judicial Service.

For rule 3, the following rule shall be substituted, namely:-

“3. Constitution of Service:-

(1) The service shall consist of the following categories, namely;-

)

(i)

(iii)

(iv)

)

(vi)

Civil Judge, Junior Division [Entry Level]
Rs.77480-136520 level J-1

Civil Judge, Junior Division Grade-II, I ACP
Rs. 92960-136520 level J-11

[non-functional, after completion of 5 years]

Civil Judge, Junior Division Grade-I, "¢ ACP
Rs. 111000-163030 level J-111

[non-functional, after completion of 5 years]

Civil Judge, Senior Division - (Promotion Cadre)
Rs. 111000-163030 Level J-I11

Senior Civil Judge (Grade-II) Senior Division/Chief
Judicial Magistrate/ Additional Chief Judicial
Magistrate ( I ACP Grade after completion of 5 years
in the cadre in the Senior Civil Judge).

Rs. 122700-180200 Level J-1V.
Senior Civil Judge Grade-I/Chief  Judicial
Magistrate/Additional Chief Judicial Magistrate (IInd

ACP Grade after completion of another 5 years in the cadre
of Senior Civil Judge)

Rs. 144840-194660 Level J-V

(2) The service shall consist of the following persons.-

(a)

(b)

A person who, at the time of commencement of these rules, is
holding substantially or in officiating capacity, the post of Civil

Judge.

Persons entitled to the service in accordance with the provisions
of these rules.

For rule 5, the following rule shall be substituted, namely:-

“5.

Method of Appointment and the Appointing Authority.-
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(1)

)

3)

4

)

(6)

(7

(®)

)

All appointments to category (i) of rule 3(1) shall be made by the
Governor by direct recruitment in accordance with the
recommendation of the High Court on selection.

The candidates shall be considered on the basis of the preliminary
examination, main examination and viva-voce/interview conducted by
the High Court. The procedure and curriculum for holding
examinations/ viva-voce/interview for the selection of the candidates
shall be as prescribed by the High Court.

The candidates belonging to the General and Other Backward Classess
category must secure at least 60% marks and the candidates from the
reserved category (Scheduled Castes and Scheduled Tribes) must
secure at least 55% marks in the preliminary examination.

The candidates belonging to the General and Other Backward Classess
category must secure at least 50% marks and the candidates from the
reserved category (Scheduled Castes and Scheduled Tribes) must
secure at least 45% marks in each paper and at least 50% in aggregate
in the main examination.

The candidates must secure at least 40% marks in the viva-voce /
interview.

The order of merit shall be prepared on the basis of the marks obtained
by the candidates in the main examination and the viva-
voce/interview.

Examinations shall be conducted by the High Court each year as far as
possible on the basis of availability of vacancies for selection of
candidates.

Appointment to the cadre of Civil Judge, Senior Division shall be
made by the High Court by selection on the basis of merit-cum-
seniority from amongst the Civil Judges who have completed 5 years
of continuous service.

Appointment to the post of Chief Judicial Magistrate/Additional Chief
Judicial Magistrate under section 12 of the Code of Criminal
Procedure, 1973 (2 of 1974) shall be made from amongst the Civil
Judges, Senior Division by the High Court, on the basis of merit- cum-
seniority.

(10) Assured Career Progression scales as provided in categories (ii), (iii),

JOTI JOURNAL - AUGUST 2023 — PART III 7



(v) and (vi) under sub-rule (1) of rule 3, may be granted by the High
Court to the members of the service on appraisal of their work and
performance and on completion of the requisite continuous period of
service as indicated in that sub-rule.

4. After rule 5, the following rule shall be inserted, namely:-
“(5A). Duration of validity of the select list:-

In case of appointment under category (i) of rule 3(1), the select list
of the successful candidates in the examination in any recruitment
year shall be valid upto 12 months from the date of declaration of the
select list."

5. Inrule 6, for the existing marginal heading, the following marginal heading
shall be substituted, namely:-

“6.  Reservation of posts for Scheduled Castes, Scheduled Tribes, Other
Backward Classes and Persons with Disabilities and after rule 6, the
following rules shall be inserted, namely:-

“6A. 6% posts shall be horizontally reserved, only at the time of
initial recruitment for persons suffering from locomotor
disability including leprosy cured, dwarfism, muscular
dystrophy and acid attack victims, excluding cerebral palsy, as
specified under section 34 of the Rights of Persons with
Disabilities Act, 2016 (49 of 2016):

Provided that if such reserved posts or any of them are not
filled in a given recruitment year due to non availability of
suitable candidates, such vacancy shall be carried forward into
the succeeding recruitment year and if no suitable candidate is
available, then they shall be treated as unreserved posts.

6B. Any candidate, except Persons with Benchmark Disability,
who is not a bonafide resident (domicile) of the State of
Madhya Pradesh, shall be treated as belonging to the general
category in all respects.”

6.  Forrule 7, the following rule shall be substituted, namely:-
“7.  Eligibility:-

No person shall be eligible for appointment by direct recruitment to
the posts in category (i) of rule 3 (1) unless,-

(a) heis a citizen of India;
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(b)

(c)

(d)

(e)

()

(g

he has good character and is of sound health and free from any
bodily defect which renders him, unfit for such appointment;

he has attained the age of 21 years and not completed the age
of 35 years on the first day of January of the following year in
which the applications for appointment are invited;

the upper age limit shall be relaxable up to a maximum of three
years, if a candidate belongs to the Scheduled Castes,
Scheduled Tribes or Other Backward Classes and Specially
Abled Persons;

the upper age limit of a candidate who is a Government
Servant (whether permanent or temporary) shall be relaxable
up to the age of 38 years ;

the upper age limit of a candidate shall be relaxable by the
appropriate number of years, if no recruitment takes place for
one year or more, to the Madhya Pradesh Judicial Service;

he possesses a Bachelor Degree in Law from a university
recognized by the Bar Council of India:

Provided that he has practiced continuously as an advocate for
not less than 3 years on the last date fixed for submission of the
application.

Or

An Outstanding law graduate with a brilliant academic career
having passed all exams in the first attempt by securing at least
70% marks in the aggregate, in the case of General and Other
Backward Classes category and at least 50% marks in the
aggregate in case of candidates from the reserved categories
(Scheduled Castes and Scheduled Tribes) in the five/three
years in Law.

Note:- The eligibility criteria for seeking benefits under rule 7, for
Specially Abled Persons shall be as under:-

(1)

(i)

For the purpose of getting benefit of this provision, the
certificate issued only by the Medical Board of Central/State
Government shall be valid;

On the date of submitting the application for the post, the
applicant's Specially Ableness shall not be less than 40%.".
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7.

For rule 8, the following rule shall be substituted, namely:-

“8.

(1)

2)

Disqualification.-

A candidate who is or has been declared by the Recruiting Authority
or the Appointing Authority, as the case may be, guilty of
impersonation or of submitting fabricated or tampered documents or of
making statements which are incorrect or false or of suppressing
material information or using or attempting to use unfair means in the
examinations or interview or otherwise resorting to any other irregular
or improper means for obtaining admission to the examinations or
appearance at the interview shall, in addition to rendering himself

liable to criminal prosecution, be debarred either permanently or for a

specified period,-

(a) by the Recruiting Authority or the Appointing Authority, as the
case may be, from admission to any examination or appearing at
any interview held by the Recruiting Authority for selection of
candidates; or

(b) by the Government from employment under the Government.

A person shall be disqualified for appointment by direct recruitment, if
he or she,-

(a) has more than one spouse living ;

(b) has been dismissed or removed from service by any High Court,
Central or State Government, Statutory Body or Local Authority ;

(c) has been convicted of an offence involving moral turpitude or
has been permanently debarred or disqualified by any High Court
or Union Public Service Commission or any State Public Service
Commission or any Services Selection Board or Staff Selection
Commission constituted under statutory provisions by the
Government;

(d) has been involved in such other criminal case which in the
opinion of the Appointing Authority is not suitable to discharge
the functions as a Judicial Officer ;

(e) has been found guilty of professional misconduct under the
provisions of the Advocates Act, 1961 or any other law for the
time being in force:

(f) has accepted or accepts dowry at the time of his marriage.
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Explanation.- In this clause, the word “dowry” shall have the same
meaning as assigned to it in Dowry Prohibition Act, 1961 (No.26 of
1961).".
8. Inrule 10, in sub-rule (1), for the words "in order", the words "in the order"
shall be substituted.

9. Inrulell,-
(1)  for sub-rule (c), the following sub-rule shall be substituted, namely :

“(c) It shall be competent for the High Court at any time during the period
of probation, in the case of Civil Judge, Junior Division (Entry Level)
to recommend discharge from service.

(11) in clause (d), in second line, for the word permanent the words a
permanent shall be substituted and after word available a comma shall
be inserted and thereafter the word "confirmed", for the word “on”, the
word “to” shall be substituted.

(111) after clause (d), the following clause shall be added, namely:-

“(e) A probationer shall continue as such until confirmed or
discharged from service, as the case may be.".

10. For rule 14, the following rule shall be substituted, namely:

“14. Pay, allowances and other conditions of service.- The dearness
allowance of the members of Madhya Pradesh Judicial Service shall be
governed by the Madhya Pradesh Judicial Services Revision of Pay
(Revision of Pay, Pension and Other Retirement Benefits) Rules, 2003 and
the Madhya Pradesh Judicial Services (Revision of Pay, Pension and Other
Retirement Benefits) Rules, 2022 as amended from time to time and the
same Dearness Allowance formula as being adopted by the Central
Government shall be followed.

11. The existing rule 15 is deleted and in its place, the existing rule 16 is
renumbered as rule 15.

12. For rule 16, the following rule shall be substituted, namely:-
“16. Resignation and Execution of Bond.-

The candidate on appointment on probation, shall execute a ‘Bond’ in the
prescribed format for a sum of Rs. Ten Lakhs and also give an undertaking
that, after joining service he shall serve for a minimum period of five years.
In case he resigns from service or leaves service in any other manner, before
the above mentioned period or in case of breach of any of the conditions of
the ‘Bond’, the ‘Bond’ would be liable to be forfeited and he shall pay the
‘Bond’ amount of Rs. Ten Lakhs:
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Provided that where the officer with prior permission tenders resignation,
for accepting a job in the Central Government or the State Government of
Madhya Pradesh, he may not be required to pay the ‘Bond’ amount.”.
13. Rule 16A and 16AA shall be deleted.
14. For rule 18, the following rule shall be substituted, namely:-
“18. Deputation.-
Any member of the service, with the concurrence of the High Court, may be
appointed on deputation, for a period not exceeding four years continuously,
to perform the duties and obligations of any posts of the Central
Government or the State Government, or for the post/service of any other
organization, which is wholly or partly owned or controlled by the Central
Government or the State Government.”.
15. For rule 19, the following rule shall be substituted, namely:-
“19. Power to relax.-
Where the Hon the Chief Justice is satisfied that the operation of any of
these rules causes undue hardship in aity particular case or class of cases, he
may for reasons to be recorded in writing dispense with or relax the
particular rule to such an extent and subject to such exceptions and
conditions as may be deemed necessary:
Provided that as and when any such a relaxation is granted by the Hon’ble
Chief Justice, the Governor shall be informed of the same.
16. For rule 20, the following rule shall be substituted, namely:-
“20. Interpretation.-
If any question arises relating to the interpretation of these rules, the
decision of the High Court shall be final.
17. After rule 20, the following rule shall be added, namely:-
“21. Repeal and Saving.-
The Madhya Pradesh Judicial Service (Classification, Recruitment and
Conditions of Service) Rules, 1955 are hereby repealed:
Provided that any order made or action taken under the rules so repealed
shall be deemed to have been made or taken under the corresponding
provisions of these rules.
By order and in the name of the Governor of Madhya Pradesh,
UMESH PANDAYV, Secy.
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