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Editorial ;
Be Sublime

Dear Friends!

After a long interval of about three months, we are again meeting in
the process of institutional training. The first session of training programme
of this Institute was from 6.7.1996.t0.12.7.1996. The Second session was
from 23rd July 1996 to 28th July 1996. Hon'ble the Chief Justice, Shri
A K. Mathur was kind enough to inaugurate sessions. In his Lordship’s
unequivocal address, His Lordship laid emphasis and highlighted many
problems. His Lordship called upon all the Judicial Officers to be honest,
sincere and faithfull to their duties. His Lordship also expected high
standard of integrity and dignity from the Judicial officers. His Lordship
also further added that Hon'ble the Supreme court in Judges’ case, has
given us all the facilities with the expectation that the Judicial Officers
would be free from material/worldly needs and will keep them away from
tempetations of any kind. His Lordship further stated that the High Court
is well aware about the welfare, problems of accomodation and other day
to day problems of Judicial officers. His Lordship’s only expectation and
earnest desire is that the Judicial Officers should be very vigilant and
careful in their day to day working and should devote their entire time and
energy in their Judicial work and their duties only. The Judicial Officers
should not unnecessarily and as a matter of routine, adjourn the cases and
should serve the cause of public with full devotion and sincerity, for
which, Judicial Officers exists. His Lordship further advised the Judges to
be bold in their judicial work and should not be coward or timid, but at the
same time, should be polite and faithful in their work.

Hon'ble the Administrative Judge, Justice Shri S.K. Dubey, in his
Lordship’s valedictory address on 12.7.96 also expected from the Judicial
Officers full devotion towards their duties’and high standard of integrity.
His Lordship also cautioned the Judicial Officers to serve for the common
cause of public with dignity. .

Hope, these messages will inspire at the Judicial Officers in the
State to do their work with same spirit and feelings as has been expected
by Hon. the Chief Justice and also by Hon. the Administrative Judge, and
the Judicial Officers shall devote their full time and energy to serve the
cause of public with their best capacity, ability and by maintaining high
standard of integrity and dignity. The task of the Judge while administer-
ing Justice according to law is not very easy one. No doubt, the Judicial
Officers have been discharging their duties very successfully, however,

(2)



should also bear in mind that the litigant public who comes in the Court
for redressal of their rights and settlement of various property disputes and
other disputes, is a sufferer either at the hands of bureaucracy, government
or some individual. We exist to serve the cause of the public and down-
trodden. We should evolve our own method of working so that Court time
can be utilised to the maximum forjudic;'al work so that cases fixed for the
day can be heard and attended to, without there being any occasion for any
adjournment or unnecessary adjournments. Adjournment of cases is a very
chronic problem in our judicial system and also cause for delay in disposal.
One has to fight with this problem with much firmness but at the same
time, with politness.

To achieve the expectations of the High Court, let us walk towards
the aim with all devotion, sincerity and ability. But in doing so, remember
bible which says “When you do a kindness to some one, do it secretly, do
not tell your left hand what your right hand is doing.” “Take care : Don’t
do your good deeds publicly to be admired, for then you will loose the
reward from your Father in Heaven”. Against identical precepts from
Quran be remembered which says “Feed the poor, the orphan and the
captive for the love of God alone, desiring no reward, not even thanks”.
“My prayer, my sacrifice, my life. my death, are all for God, the Lord of
all the world”.

Secret of godliness is to do good works without seeking any return.

P.V. Namjoshi

To no man will we sell

To no man will we delay
To no man will we deny
Justice or Right

Magna Charta of England
ADI1215
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LIMITATION ACT-ARTICLE 64 & ARTICLE 65

3 JUSTICE S. K. DUBEY
Before we deal with articles 64 & 635, let us understand what is
the meaning of "Possession” and what is "adverse possession .
Possession - The Jurisprudential concept of possession is made up of
the ingredients:-

(i) Corpus (ii) Animus

Corpus means actual exclusive physical control over the property
denoting physical possession. The animus denotes the intention and
exercise of right to possess the property as owner to the exclsusion of
others. These two ingredients put together go to constitute legal posscs-
sion.

Possession in the eye of law consists of the fact of physical
occupation and the mental element of holding the subject of possession to
exclusion of others. It implies actual power over the object possessed and
an apparent control over it. There must not only be physical possession but
animus possidendi (intention of possessing), that is. knowledge of these
rights and the desire and intention of exercising them. if need be.
Possession may be acquired by force or by one who has no title. So the
animus neceded for possession is present even when somebody takes
forcible possession with the intention to exercise physical power over it on
his behalf.

If there is animus possidendi which is not accompanied by actual
possession will not constitute possession. Sce - P. Laxmi Reddy Vs. L.
Laxmi Reddy (A.I.R. 1957 S.C. 314): Jugal Kishore .v. Ramnath (1992
J.L.J. 92) and Nandlal .v. Singhai Nathuram (1958 M.P.L.J. Note 33).

Adverse Possession - The expression “Adverse Possession’ mcans the
hostile possession. that is. the possession which is expressly and impliedly
denial of the title of the true owner. See - Ezaz .v. Special Manager Court
of Wards (A.I.LR. 1935 P.C. 53). The ordinary classical requirement of
adverse possession is that it should be nec vi nec clam nec precaric, that
is. a person who claims title by adverse possession must prove his
possession adequate in continuity, in publicity and in extent to show that
it is possession adverse to the competitor.

See - P. Laxmi Reddy .v. L. Laxmi Reddy (A.I.LR. 1957 S.C. 314).
Chironjilal .v. Khatoon bi (A.I.R. 1995 M.P. 239).
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Meaning thereby it is forcible dispossession or ouster of the true
owner which involves some clement or force or fraud. Dispossession
means coming in of a person and driving out of another person from
possession. It signifies expulsion. The physical presence on the property
of the person affected is not necessary but the adverse act of the other party
must have the quality of destruction for a required period.

See - Meharban .v. Yusuf (A.LLR. 1993 Nag. 7)
Gangoo Bai .v. Soni (1942 N.L.J. 199)

It may be clarified that only on stray act of trespass on an open plot
does not amount to dispossession. Encroachment upon a common land by
other party also docs not amount.to dispossession. Real question to be
determined will be real ouster of the plaintiff by the defendant. Mere non-
user would not amount to dispossession. To prove dispossession. the
claimant has to prove actual possession on his part which was the starting
point to remove the real owner from possession.

See - Laxminarayan .v. Vithaldas (A.L.R. 1962 M.P. 31).

2. Articles 64 & 65 of the Limitation Act deals with suits relating to
possession of the immovable property.

In Indian Limitation Act of 1908 (Old) articles 142 and 144 deals
with the aforesaid subject which have been replaced by Article 64 and 65
in the Limitation Act of 1963. These two articles have effected a material
change in the Law as it stood. under the Act of 1908 with regard to suits
for possession of immovable property. Under the Old Act all suits for
possession whether based on proprietory title or on the ground of previous
possession were governed by Article 142, where the plaintiff while in
possession was dispossessed or discontinued in possession. Where the suit
was not one of dispossession of the plaintiff or discontinuance of posses-
sion by him the article did not apply. Suits based on title alone and not on
dispossession or discontinuance of possession were governed by Article
144. But under the present Act under Article 64 and 65 all suits or the
possession of immovable property have been brought under two categories

(i) Suits based only on the right of previous possession and not on
proprictory title under Article 64.

(i1) Suits based on proprietory title (Art. 65). let us take Article 64 first,
which has replaced Article 142. is restricted to suits based on posses-
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sory title so that as owner of property does not lose high right to the
property unless the defendant in possession is able to prove adverse
possession.

This cannot be said to be corresponding to Art.142 because in the new
Article there are two important departures from the previous Article.

(i) The words “based on previous possession and not on titie” have been
added and the words “or has discontinued the possession” have been
dropped.

Inthe third column the words “or discontinuance” have been ommitted.

3. Article 142 and 144 of the Limitation Act (Old) had given rise to a
good deal of confusion with regard to suits for possession by owners
of property. The effect of the change is that these articles appeared to
favour a trespasser as against an owner because in various decision it
has been held that in an ejectment suit by the owner of the property it
was not sufficient for him to establish his title but he had further to
establish that he was in possession of the property within 12 years
before the date of the institution of the suit. In Article 64 a trespasser
who has been dispossessed by the true onwer within a period of 12
years before the date of the institution of the suit, he will also be able
to maintain the suit successfully against the latter. In such a case, the
true owner, in order to thwart the claim of the trespasser will have to
bring a cross suit for establishment of his title and confirmation of
possession. Because of the omission of the words “OR has discontin-
ued the possession from the first column and the corresponding
words” or discontinuance” from the third column are certainly advan-
tageous to the true owner who will have to meet a case of dispossession
only and not of discontinuance of possession. Under article 64 there
is no obligation for the plaintiff to prove title when the suit is based
on possession only not on title. In such a case, the plaintiff, who while
in possession had been dispossessed could bring any suit within 12
years. In Article 64 there is no obligation for the plaintiff to prove his
title when the suit is based on possession. Under Article 64 the
limitation is 12 years when the possession of the defendant became
adverse and to prove such adverse possession the burden is on the
defendant.
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Right to possession as an incident of title is that of an onwer,
usufructuary mortgage or a person entitle to possession by contract or
possession. In suits_based on possession plaintiff’s legal title is
irrelevant, It is article 65 which deals with the cases of suit based on
title.

See - Nair Service Society .v. K.C. Alexander (A.I.R. 1968 S.C.

1145).

The Supreme Court has held that the present amendments by

replacing Article 142 and 144 by Articles 64 and 65 of the Limintation Act
are not remedial but declaratory of law.

See - Nair Service Society Ltd. .v. K.C. Alexander (A.I.LR. 1968 S.C.

1145) and Nair Service Society .v. K.C. Alexander (A.ILR. 1968 S.C.
1165)

5.

The suit under Article 64 must be brought within 12 years of the date
of dispossession. The burden of proving dispossession is on the
plaintiff who in‘order to succeed must prove that the dispossession was
not prior to 12 years of the date of filing of the suit. A suit by co-owner
against his other co-owner for possession would be a suit for joint

‘possession and if on the basis of previous possession it will attract

Article 64. This has to be determined by the Court on the basis of the
avertments made as a whole in the plaint. See - Rajendra Singh .v.
Sant Singh (A.I.LR. 1973 S.C. 2523); Ambika Prasad .v. Ram Ekbal

~(A.LLR. 1966 S.C. 605).

Once it is found that the suit is barred under Article 64 there is no

obligation on the part of the defandant to establish that he had held the
land at any stage.

See - Laxminarayan .v. vithaldas (A.LLR. 1962 M.P. 31).

Article 65 as said earlier is applicable to all suits based on title,
wherein the burden is on the defandant to prove his possession adverse
to the plaintiff was adequate in continuity in publicity and extent and
a plea at least to show that the possession can be found.

See - Ganesh Prasad .v. Narendra Lal 1992 J.L.J. 710
S.M. Kareem. A.LLR. 1964 S.C. 1254.

‘In other words the possession must be actual, visible exclusive,
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hostile and continued during the time necessary to create a bar under the

Statute of Limitation. Possession required must be nec vi nec clam nec

precario.

In Babu Singh .v. Ranjeet (1996 MPLJ Short Note 36) it was
held that where a boundary disputc is in existence possession of a person
may not be to knowledge of other person and thercfore. it cannot be
acquisition of title by adverse possession.

7. As a general rule possession in part of land will in law possession of
the whole. if the whole is otherwise vacant. but constructive posscs-
sion of this kind can only be presumed when there is a claim based
upon title. It follows from the above that in the case of part of open
land the establishmenmt of adverse possession regarding onc portion
of the plot cannot lead to any presumption in respect of the other
portion. The position in law does not apply in the case of a trespasser
if the whole is otherwisc vacant. No presumption can be made of
possession in favour of a trespasser. His possession must be confined
to the land actually occupied by him.

8. If a wrong docr relies on adverse possession he can succeed only as
regard to the portion of the land in suit of which he proves actual
possession for the statutory period.

9. Permissible possession when becomes adverse

So long a person is in permissible possession and occupying a
land. that is. by licence. lease or by any other agreement. his possession
does not become adverse. Possession commencing with the permission of
the owner does not become adverse by a mere change in'the mental attitude
of the person in possession. It is well settled that permissible possession
canotbe converted into adverse possession unless it is proved that a person
in possession asserted an adverse possession to the title for 12 years or
more.

See - Sheedhari Rai .v. Suraj (A.I.LR. 1964 S.C. 758). The
possession does not become adverse even after the expiry of the period. A
person who is in possession of the property under the agreement to sale his
possession can never be adverse. ;

See - Achal Reddy .v. Ram Krishana (A.1.R. 1990 S.C. 533)

Similarly the possession of an agent. posscssion of a manager.
possession of a servant. posscssion of guardian. possession of a Karta of
the family or a coparcener will not become adversec.
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16, A pleaof adverse possession can also not be taken against 3 party who
" “hasbeen kept out of properiy by process of law or had o right to enter
in view of the order of the Court,

Incasc of permissive pusscasionswhen it become adverse, When
a person take a plea of posscssion he must-allege and prove the date whea
hiis posscssion became adverse so that starting point of limitation against
a person against whom such claim is made can be calculated. Merely 2n
allegation that a party was 1n uninterrupted possession or with vague
atlegation froni which the plea of adverse posscssion cannot be founded -

When 2 suntis hiled for a specific performiance underan agreciment
of salc plea of adverse pessession cannot be taken, For taking such pica
he will have to disciaim his right under the agreement. Simidarly uud-:..
Scction 33 "A’ of Trausfor of Property Act when posscession is taken under
an agreement plea of adverse possession cannot be taken which couid be
inconsistent. Sce the recent decision of Supreme Court casc of Mohan Lad
(2 L.R.) .v. Mirza Abdui Gafar and another, 1996 JLJ page 354,

Sce - S .M. Karini v, Sakinaw(rr\.l.R. 1964 S.C. 125%)

11. Nen-cnjovment even in case of co-owner when another co-owner
cloaims ouster aad clatmus title by adverse possession, it is not enough
that onc outof them is in sole possession and cujovment of the property
and profits of the propesty. The exclusive possession of one co-sharer
even though conpled with non-payment of profits cannot amount 19
adverse possession unless there has been an ouster of the other co-
sharer to their knowledgs and openly. He cnjovs posscssion as a
trustee on behalfef others Their relations exists 2¢ tennts in commen
as member of the joint family,

Sce - P. Laxmi Reddy .v. L. Laxmi Reddy. (A LR 1937 S.C. 314
Chir ’)n]!!.! . Khatoeabi (A 1R 1993 NP 239),

Mere cn!r}‘ of tire name in the reveue records cannot be an indication
of adverse possession unless it is shown that it was obtained by clear
declaration that the vile of ather co-sharers was demed. There stioutd ¢
aciual notice given to the co-sharers of the dontal of his right. so visibly.
hostiic and nomnovs as 1o yusuhy an inference of krowledge on the part

hao ~n

of the co-owner souehl 1o b 2usizd

See - Cores..v, Appu Hamy (1921 (AC) 230).



{ there 15 no partition e non-participelion 1n rea: and prolits oy
Hu partition mere Bon-particip.lion 1n reat aad its b:
one Co-0wnzT would not constsiuiz aiverse possession & 51 !

favour of izz latter.

I
i

if 2 co~owner transfers wncic ¢f the property oo oo
alienate ip aov other manner and th; co-owner does not ob,»::‘ to it for the
statutory pen oa of over 12 years 1{ can be a case of ouster. Mere inaction
on the partcf other co-owner while one of them 1s in exclesive possession
GO not coi:.ciisic ousier. mere non-pariicipation in profit &2 not coastitute
ousier. Poszession by the cldest mzle member of the Join: Hindu Family
on behaif of the family is nio ouster unless there is any over: act io denial
of rights of cther members. it do not constitute ouster merely because a co-
sharer 1s iz possession of unequal share that is, 1n excess 27 his share the
possessien 1s not adverse to the other co-sharers unless opexn hostile actis
proved. Cozsiruction of a building by once-co-owner on thz yoint property
znd muiaticn in the name of the broiher and exclusion of other brothers
and sist wili not amount to ouster giving a perfection of titiz by adverse
possession

<

Recently Supreme Court in case of Thakur Kishan Singh .v.
Arvind Kemar, 1995 J.L.J. 1992 has in case of license has held that the
mere possession which is howsoever lvmg does net beceme adverse. A
possessien ef co-owner or of 2 licenses or of an agent or a poraissive
possession jo become adverse must be c:;zabiishcd by cogent and cenvinc—
ing evidenzz to show hostile animus and possession adverse 1o the
knowiedge of real owner. Mere possession of howsoever iength of ume
does pot reselt in converting the permissive posscssion into adverse
rossession. £18%6) 7 SSC 436 Meethivan Sidhiqu vs. Mubammed Kunju
Parcetl: Xutty it is held that unless there is ¢ specific plea prof that the

annellant hes disclaimed his rzgﬂ.‘avd sserted hostile title and possession
lo the knowledge of the respondent within the statutory period and the
latter acguseszed to i, he canno! succed to have it cstablished that he
perfecied his right by prescription. @

"It (prison) feels like bei

ng in hospital without the fear
of pain o7 in the army without fea

rofv

Lord Kagan
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Contract & Damages

Jusiice D. M. Drarmadhikari

‘Breach of Contract’ is a civil wrong and judicial rexn
injured party mav be specific relicf, damages, or restitution
can be z5tained under the Specific Relief Act. Scetions 73. 74 and 75 of
the Coniract Act contarn tie provisions for awarding damages. The relicf
of restitution is to sonic extent governed bv the provisions &f Section 65,
Specific relicf 1s an equitable remedy of specific performance andior
injuncticna. injurcd party may claim compensation {or the breach. Such
compensation tzkes the forim of damages in money.

Claim of restitution anses when the plaintiff has in performing his
part of the contract zonferred a benefit on the defendant and sceks to get
back that benefit or its value. The loss :5s to be dctermined on the
compensatory principle. Loss in ¢ivii wrong means harm o the person o1
property 2f the plainuff. The purpose of compensating loss or grant of
damages fcr Hrcach of contract is to compensate the plainuif and not to
nunish the defendant. Section 73 incorporates that principle. Damagesare
therefore awsrded to put the plaintiff into the position in wkich he would
have bees f he contract had actuaily been performed, or in other words,
the prasnuuff s entiticd 10 damages for loss of his barga:n. The leading
indian c#se on the subject 1s A LR 1951 SC 145, 0n Sec. 73

12 xands of loss recoverable may arise out of

(1 = o.segtations, (2) Reliance, and (3 Restitutic

(13 Fxipectations:

LR 2T Y -~ - M EEEEEY - - - B I "‘
crs ihe oexpeciautens orzated by ¢ contralt Secuisn T2
nat nrnipcinic,

[

Wien z coatract s broken, the party oo sutfers
nariy vh2 iin TIeallh, Sompensation fur '

ancizim frem the

therebv wrnich noturally arose in usual cou unzs f such breach
or which n2 marues & e Likzivite
posult frosionz oroach orn T_UJ ’xi_v._L af lrzgsrecoverahin tor TznTIlia-
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Ry Reliance:

SITAN GaaC INCUHT UNPCISeS 1D 1L 0T 4088 D) VondnRCe ¢ il

tiast o coiledt

ihebuvermas boros

S S AR odose by i . ".:‘Z'U'\"AL.; e
R S TN PR T TR P S PPN sonsos
Sa0ds thon o buver i Bave 1 wasie 1nd T3 &l colicchion, L\p nses

mias dlso be wasted 1f the phamnuff incurs tham for the purpose of making
use of the sabject-mauer. For exu N of msmlh e
mochinery mway turn oul W b usel o the standard
latd down an the contract. The cntitied to be
compensated for such rehiance loss DLy eVen Fecot et

cxpensces incurred before the con

=
-
-
<
o
b
I
¥
[
©
-
Y
()

INATY CXPCNNSS
aun the basis of cxpectauons

oret e "nur-:d parny has in perfornung s

o available whe cdefauiting poris haswholly fatledto perferm
t of the contract, ‘Tl.ux ifa seller has bzon pard 1o advance ang he
rcfusc; to dodiver the goods. he s hiable 1o -zware the price of the buver
The effect of such a clavm s 1o pui beth partzzs rato the Pesition in whici
ihey nou!d have been il the contract had netor beon made. In this respect.
it differs from a ciatm for loss of C\pccmnor: which 1s meant to put the
prnnuflinto the postuon it which hewould have been if the contract had
teen performed. )

part of the contract conferred o benclit oo the other party. 1t is. for
N e cth
3

<

The clanm for restitution may not stricils be one for damages beng

based on gain to the defendant. rather than o toss to the plaintiff The
principlc to somve extent is incorporated in Secuions 39 and 6§,

o

i he basis of assessment of damages :

When tite clarm is for relinnce loss. the basts is the cost to the plaintiff
of s actien or forbearance in reliance of the contract. Where the claim
ts for restitution. the basis is the benefit obtamncd by the defondant, Where
tha clarm s for expectation loss. or for conszguential or incidental loss.
there arc at lcast two possiblie basts for assessment. These will be cailed
“difference i value” and “cost of cure’.

(123



In this respect. there is g_rcni relevance (o marker value, Where
damiazes arebased ondifference i value or o the cost of a substitute: they
ar¢ 1o be based on the actual difference. of cost or on marke: value. For
examiple. where a sciler ssrongfuily faited to deliver, the buveris entitled
to the value of the vouds, less the price if he has not set pind 10 The
retevant factors include the cost of o reasonably clase substituie, and the
price at which the buser may have re-sold the £oods 10 a sub-buycr at o7
xb ut the time of the sefter’s breach. I there is a market. the value of the
sa0 d is pruma {ncie asscssed by referenee to it so t.;&% the buser will be
entitied to the amount (if anvy by which the market price exceeds the
contract price. The reason for this rule is that the buseris entitied to the
expenses of putting himsclf in the position of having those goods. and this
e can do by going inta the market and purchasing them at the market
price. This principic applics where goods arc bought for sale. no less than
where ihey are bouuht for usc,

Speculative damages or remote diumages:

Spzonbatwve damages or romote datages are not normalive o be
attowed anless the nature of the cantract and the subject natter warram
(. This prineple s tncorporated 1 sccond part of Scetion 73 which sins
that “such compensation 1s not 1o be given for any remete ot ndirect loss
arduomaees sustiinced by reason of the breach™ This was incorporaied on
the busis of ihe fcading Cnghish case Hadly Vs, Baxenolale (1884)
Exch. 3417, “Zouson of tus g snciple iy that there should bo o wisual
.:;'h mizht
chand m;mm”d 1o have boonin contamplation

nothye broach anag the toss, The foss

Mitication:

Thovictmot o rroachofcontractis sard to be andar + duty 1o nntivate

ok toss Theo

i sarty nast ke ot reasenabic se

aunse the

PoaE T ONATIDIC g v er tards o aoept and poy Loz zoods orasciier
rodeln ey thon the othar party asexpected to gontathe marketand make

R
v (IR R R
Patthie rees

anttime, the fails to do soand themarkst
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'

This principie is incorporated in Explanation under Section 73 of the
Aot 1 e requirsment, however, is that the injured party must and need
only act reasonably. He is not expected to take unreasonable steps only to
increase the loss.

Penaities and liquidated damages :

The amount which will be recoverable on breach of contract is often
hard to predici. The parties may try to remove this uncertainty by
providing that a fixed sum is to be paid on breach. If the sum is a
reasonable estimate of the probable loss the provision will be valid: a
provision of this kind is known as a ‘liquidated damages clause’. Some-
times, however, the purpose of the Provision is not to make a genuine pre-
estimate of loss but to bring pressure to bear-on one of the parties to
perform his part of the contract. Such a Provision is known as a penalty
clause and is invalid. The above provisien is incorporated in Scc. 74 of the
Contract Act. When such a clause,where payment of a stipulated sum is
made dependent on breach of contract, it is for the Court to Judge in each
case whether the clause is a liquidated damages clause or a penalty clause.
if it is found to be a penalty clause, under Section 74 of the Contract Act
the Court has discertain to relieve a party of such penal clause and to grant
compensztion for iossor damage to the extent of the amount named in the
contract. The clause is'mormally to be construed as penal if the sum

. stipulated for is extravagant and unconscionable in amount in comparison

with the greatest loss that could-conceivable be proud to have followed
from the breack. The clause may also be considered as penal if it makes
the same sum payable on one or more of several breaches which must cause
different amounts of loss. it may also be termed as penalty where in not
paying a fixed sam of money, the contract provides in that event for the
payment of a greater sum. The distinction between the clauses for liqui-
dated damages and 2 penal clause isthat in the former the injured party

.can recover:the stipulated amount even though it exceeds its actual loss;

in the latter the injured party cannot recover more than the sti}iulated

-amount even though his actual loss is greater. if it is a clause of liquidated

damages it-operates to limit the liability. A penalty clause has to be
disregarded by the Court. The injured party under such a clause will be

~ able to recover oanly the losswhich it has been able to prove and upto thc

stipulated amount.
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The Indian Contract Act, on the basis of the leading decision in
Dunlop Tyres [(1915) AC 79 (All England Reporter 79 H.L.)] has
incorporated this in Section 74 of the Contract Act. The following leading
cases of the Supreme Court of India may be seen :

(1) A.L.R. 1962 SC 1314 (Chunnilal V. Mehta and Sons Limited)
(2) A.LLR. 1963 SC 1405 (Fatehchand V. Balkrishna Das)
(3) A.LLR. 1987 SC 1257 (K.P. Shubharaman Shastri V.

K.S. Raksharam)

(In that case for payment of one installment of Rs.16,000/- entire
deposits made in installments upto Rs.28000/- were sought to be forfeited
under a penal clause and the Court held that the party in breach has to
prove the extent of loss actually suffered. Same view has been taken in
ALR:-1970 SC 1955 '

(4)Moula Bux V. Union of India.

The M.P. High Court has followed these decision of Supreme Court
and applied them even to consent decrees which are taken to be in the
nature of contracts. ( See: 1985 M.P.L.J. 703- Parwati Bai V. Ayodhya
Prasad and A.L.R. 1992 MP Page 6 - Bhanwarlal V. Babulal). -

Normally, the question that is confronted in such litigations to the
Court is whether a particular clause in the contract is a clause for
forfeiture of earnest money or a penal clause. This question when posed
to the Court has to be decided on the subject matter, the nature of the
contract, and the facts brought in evidence. If it is found to be a part of the
price, it may be taken to be earnest money. If it is in the nature of a penal
clause being a sum which is arbitrary and unconscionable, the party has
to be relieved to the extent of loss proved under Sec. 74 of the Contract Act.
(See : AIR 1979 M.P. 66 - Gurbux Singh V. B. Rafia). For deeper study,
the following books are suggested.

(1) Mulla’s Commentary on Contract Act.
(2) Law of Contract by Avtar Singh.

(3) Chitty on Contract.

(4) Contract - by Cheishire and Fifoot. ®
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LAW, JUSTICE & THE JUDICIAL PROCESS

Justice Gulab Gupta
Chief Justice (Retd.)

SYNOPSIS

The Theme -

“Courts ol Law™ must become “Courts of Justice™. which means that

JUSTICE must be done even if the heaven falls.

The Methodology -

For the aforesaid purpose. it'is necssary 10 -

1. Constitutionalise the judicial process. This requires understanding of
our basic constitutional faith and injecting the same into the judicial
decision making process. and

2. Follow the "Rule of meaningful construction™ or “Purposive interpre-
tation” of legislative provisions.

Instances -

1. Instances where decisions have been given in accordance with law but
“Justice” has not been done:-

- Nihal Singh Vs. Rambai. AIR 1987 MP 126

- Prema Vs. Mustak. AIR 1987 Gujrat 106
Prestress India Corporation Vs. UPSEB. AIR 1988 SC 20335,

2. Instances Where JUSTICE has been done by adopting mecaningful or
purposive interpretation of the statute under consideration.

- Mumtaz Begam V. Mubarak Hussain. AIR 1986 MP 221
(custody of 4 vrs. old child granted to the mother under Art.226
of the Constitution). :

- Vidya Bohre V. State of M.P.. AIR 1987 JLJ 166
(Subsistence allowance granted to the husband at the instance of
the wife)

- Savitri V. Gobind Singh. AIR 1985 SC 984
(Considering the object and purposc of Sec. 145 Cr.P.C.. interim
maintenance can be granted).

S )

Instances where constitutionalisation has resulted in JUSTICE in the
case :-

- Sarla Mugdal V. Union of India. AIR 1995 SC 1531 (July)
(Second marriage of a Hundu husband after his conversion to
ISLAM to void being contrary to Art.14 of the Constitution).



‘)

- Nihal Singh V. Ramabai. AIR 1987 MP 126
(contract to purchasc a girl to be married to the son of the Respdt.
was held violative of Art. 23 and hence not enforceable by law
courts).
- Mohini V. State of Karnataka. AIR 1992 SC 1858
(Right to Life guaranteed under Art.21 includes the right to
receive education).
RATIONALE BEHIND THE APPROACH :-
Law-making process has comc to be dominated by the leaders of the
political parties and has become less democratic. It does not reflect the
nceds of the society. .
Legislators have lost their vitality and are no longer considered wise.
They arc. in most cascs. legislatively illiteratc and hence their wisdom
is not respected.
Laws are motivated cither to carn more money for the State or more
votes for the ruling party.
It is therefore not possible to hold thatlaw and justice always go

together in this country.

In such a situation it is left to the judiciary to inject "JUSTICE' into

the law and make it more meaningful.

'l

CONSTITUTIONAL IMPERATIVES :-
The Preamble. which is the KEY to open the mind of makers and
shows the general purpose of various provisions.
- Berubari case. AIR 1960 sc 843
- Keshavanand Bharti’s case. AIR 1983 SC 1481.
Fundamental rights guarantced under Articles 14.15.19.21.23.25 and
30.
Directive Principles of State Policy. which are fundamental in the
governance of the country. (See Part IV of the Constitution).
- Minerva Mills case. AIR 1980 SC 1789 indicates the relationship
of fundamental rights and the Directive Principles.
- Bandhua Mukti Morcha case AIR 1984 SC 802.
(Directive principles can be enforced by law courts if the same be
necessary to secure fundamental rights).
A combined reading of the aforesaid provisions would show that
"SOCIAL JUSTICE’ is the signature tune of the Constitution and
hence it is the obligation of the judicial process to give meaning and
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shape to it.

- Punjab National Bank V. Gulam Dastagir, AIR 1978 SC 481.

- Lingappa V. State of Maharastra, AIR 1985 SC 389.

- P.U.D.R. V. Union of India, AIR 1982 SC 1473.

- Pulin Bihari V. Sadhuram, AIR 1984 SC 1471.

For the aforesaid purpose, Courts can use SOCIAL JUSTICE as

(i) Judicial norm, channalising judicial thinking to establish a just

social order: and

(ii) an aid to interpretation not only of statutes but also instruments.

In this process it can be used as an OBJECTIVE which the judicial

process seeks to establish.

MEANINGFUL OR PURPOSIVE INTERPRETATION

Interpretation, according to its classical classification is either

(i) Literal, or (ii) Liberal.

Literal Interpretation may mean (i) Plain Meaning Rule, or

(ii) Golden rule, or (iii) Mischief rule. Golden rule is the modern
version of Plain Meaning rule and avoids absurdity or defeat of the object.

- S.L. Kale V. Union of India, AIR 1990 SC 2114, paras 13 to 17.

- Union of India V. F.T. De Gama, AIR 1990 981, paras 16-18.

- Municipal Corp. Bilaspur V. D. Dehankar, AIR 1992 SC 1846 at

para 4. Mechanical approach to be avoided.

Read also Kehar Singh V. Delhi Admn. AIR 1988 SC 1883 and
Atmaram V. Ishwar Singh, AIR 1988 SC 2031.

DYNAMISM OF JUDICIAL PROCESS :-

The aforesaid is expected to show that the judicial process is
dynamic and capable of ensuring JUSTICE to all, safeguarding LIBERTY
and keep the law linked with life to make it an effective instrument of
social justice and reformation.

The aforesaid has already effected visible changes in Bail, Main-
tenance and Rent laws which may be understood and appreciated.

As to BAIL Law -
- Shahzad Hussain V. Ashtiaq Hussain, AIR 1987 SC 1613.
: (subsequent bail application be placed before the same Judge for
consideration).
- State of Maharastra V. Buddhikota Subha Rao, AIR 1989 SC
2292,
(Unless there was some substantial change in the circumstances

. ;ﬁ"n.? . | ————
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The Indian Contract Act. on the basis of the leading decision in
Duniop Tyres [{1915) AC 79 (Aill England Reporter 79 H.L.)] has
incorporated this inSection 74 of the Contract Act. The following leading
cases of the SupremeCourt'of india may be seen :

(1) A.LR. 1962 SC 1314 (Chunnilal V. Mehta and Sons Limited)

(2) A.LR. 1963 SC 1405 (Fatehchand V. Balkrishna Das)

(3)-ALR.- 2983 5C1257-(K. 2. Shubharaman-Shastri V.

K.S. Raksharam) !

(In that case for payment of one installment of Rs.16.000/° entire
deposits made in installments upto Rs.28000/- were sought to be forfeited
under a penal clause and the Court held that the party in breach has to
prove the extent of loss actually suffered. Same view has been taken in
A.1.R. 1970 SC 1955

(4)Moula Bux V. Unioen of India.

The M.P. High Court has followed these decision of Supreme Court
and applied them-even to consent decrees which are taken to be in the
nature of contracts. { See: 1985 M.P.L.J. 703- Parwati Bai V. Ayodhya
Prasad and A.I.LR. 1992 MP Page 6 - Bhanwarlal V. Babulal).

Normally, the question tha: is confronted in such litigations to the
Court is whether a particular clause in the contract is a clause for
forfeiture of earnest money or a penal clause. This question when posed
to the Court has to be decided on the subject matter, the nature of the
contract, and the facts brought in evidence. If it is found to be a part of-the
price, it may betaken to be earnest money. If it is in the nature of a penal
clause being a sum whaichis arb:trary and uncenscionable, the party has
to be relieved to the extent of los: sroved under Sec. 74 of the Contract Act.
{See ; AIR 1979 M.P. 66 - Gurb x Singh V. B. Rafia). For deeper study,
the following books are suggest: '.

(1) Muliz’s.Commentary or Contract Act.
(2) Law of Contract by Av .r Singh.

(3) Chitty en Contract.

(4) Contract - by Cheishire and Fifoot. ©
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Conduct of the Judges inside the Court

- C.S. Gupta
Registrar General

Firstof all. levus takeup the matier of our judicial System as to what
it-is.and. whatyis expected of a Judge. As vou know. Preamble of our
Constitution is very important and highlights ousr Judicial System as to
what it is.

1. Prcamble of Constitution

Ours is a democratic set-up. the Judges play very important role in the
sSoctety to tmpart justice. Much is expected from the Judges by the Socicty.
Socicty expects avery high moral conduct.and siandard from the Judges.
What should be the conduct of the Judge inside and outside. the Court
caanot be cnumerated or enlisted as to what he should do and what not. A
judge is also a social being and as has been observed by Hon'ble Supreme
Courtin its judgement reporfed in 1989 JLJ 391 {Union Carbide Vs. Union
of india). "Likc-all other humam institutions. a Court 1s also human and
fallible” But the Judge should always be comscious about the high
tradittons of the institution. mamtain and uphold digmity of the Judiciary.
To achicve this ends. as onc Jurist has said. "the Judge should be a
combination of three 'l f

1. He should be industrious. 2. He shouid-be impartial.
3. He should be intelligent.

The combrnation of these three 'I' will make hint a successful Judge
Onr Hon'ble the former C.J. had once quoted Losd Bentham-in one of his
speeches that nobody can claim~to be a perfect Judge: But onc should
alwans strive towards this goal.

The life of:1 Judgze should be of scif infpositions. sclf restraints and sc !
discipline. These thmgs cannot be thrusted upon a Judge. but it 1s ong's

wi dividuality that how he conducted himseif as a Judge.

For a fudicial officer. sincerity and hard werk is only the key of

UCCSTSS -~
. Shouid beverypunciual (to be claboratedl

2. Conduct of @ Judge ‘inside the Court is.verv :-upon ant during

hearmy of casesand-recording of evidenss

Avoid passing unneccssary remarks - Shahdel incident.

Protection of witnesscs and cross-examination:

Objections dnrm: cvidence Aleriness. E

Conscicntious working - Promotness in judg *mu‘(s and order

1Y)
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in this respect. there is great relevance to market value. Where
amse .g_c arc based ondifference invalue or on thecost of a substitute. thex
o be bascd.on the actual difference of cost or on market value. For
nuplc. whercasclicrwrongfully failed to delis o~ “he buver is eatitied
1o the value of the ¢ ds.less-thepriec if he has not yvet-paidit. The
rclevant factors include the cost of a rcasonably close substitute. and the
rice at which the buyer may have re-sold the goods to a sub-buyer at or
bout the time-of the seller*s-breach. If therce ts amarket. the valucofahe
goods 1s prima facic assessed by reference to 1t se that the buyer will be
catitled to the amount (if any) by which the market price exceeds the
contract pricc. The reason for this rule ts-that the buver is entitled to the
‘\:)-.. scs of putting htmscelf in the position of havinz those goods. and this
he can do by going into the market and purchasing them at.the market
price. This principle appiies where goods are bought for sale. no less than
where they arc bought for usc.

(44
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Speculative ddmages or remote damages:

Speculative damages or rcmolc damwm are not norm.ill\ to .be
allowed unless the nature of the contract and the subject matter warrant
it. This principle.is incorporated in second part of Section 73 which says
that “such compensation isnei to be given for any remote or indirect loss
or damages sustained by reason of the breach™ This was incorporated on
the basis of the leading Enghish case Hadly Vs. Baxenolale (1854) 9
Exch.3417. Recason of this principle is that there should be a casual
conncction between the breach and the loss The loss which might
aaturally arise from breach and supposed to have been in contemplation
of the partics alonc;is to,bc compensated.

Mitigation: - =

The victim of a breach of contract is said to be under a duty to mitigate
s loss. The injured party.must take all reasonable steps to miuin‘lisc the
loss- For example. if a-buyer fails 1o accept and pay for goods. er a scller
1o deliver them. the other party is expected to go into the market and make
= substitute contract at the relevant time. 1 he fails te do so and the market
then moves against him, he cannot recover extra loss which he suffers_as
this ts duc to his failure (o mitigate, :

(i3)




FORMAL ARREST

P.V. Namjoshi

During the course of Training Programme of the First Session in
the month of July 1996 one Judicial officer posed cne problem definitely
of importance. His problem was regarding formal arrest.

An accused was arrested by the poiice Station Omti (Jabalpur) for
an offence under Essential Commodities Act exclusively triable by a
special Judge (Sessions Judge). He was remanded by Judicial officer
having no jurisdiction to try the case. The police, Gorakhpur (Jabalpur)
had previously registered an offence under Section 25 of the Arms Act,
against the accused therefore police applied to the Magistrate. who
remanded the accused to the judicial lock up for formal arrest and further
imvestigation. The Magistrate asked the concerning police officer to
contact the Sessions Judge because the Magistrate only remanded the
accused but the custody of the accused was that of the Sessions (special)
Judge. A Magistrate can remand an accused to police or to jail custody for
not more than 15 days. But after that period of 15 days the police has to
produce the accused before the concerning Trial Court or the Committal
Court as the case may be having jurisdiction over the case. According to
ths Magistrate the accused was in judicial lock up on behalf of the
coacerning special court and not on behalf of the Judicial Magistrate who
granted remand. [ the remand form also the Magistrate wrote the name
of the Special Court in whose Court the accused was directed to be
produced. This matter was discussed among judicial officers. One view
was that the Magistrate can grant permission to arrest the accused and
virtually or by implication permitting the police to detain the accused in
police custody for not more than 24 hours as provided by Section 57 of the
Cr.P.C. as the police has authority to detain in custody the person who has
bzen arrested by 1t for completion of the investigation.

It was said that the Magistrate can not refuse the police to take
formal arrest. The question was who should authorise the detention of the
accused: In 1976 Cr.L.J. page 1511 it was observed that aithough the
power of remand upto 15 days may be exercised by a Magistrate who has
no jurisdiction to try the case, the power of remand thereafter can only be
exzrcised by a Magistrate who has such jurisdiction. Whenever the
Magistrzte is of the opinion that further detention of the accused is
necessars of unnecessary for the nurposes of completion of investigation
hemust fo. vard Luc accused to a iviagistrate having jurisdiction to trv him
in view of the fact that the power of remand under Section 167(2) is
restricted only upto 15 days.



Contract & Damages
Justice D. M. Dharmadhikan

‘Breach-of Contract-is a civil wrong and judicial remedies of the
injured party may be speciiic relief, damages, or restitution. Specificreiief
can be obtained under the Specific Relief Act. Sections 73, 74 and 75 of
the Contract Act contain the provisions for awarding damages. The relief
of restitution is‘to-some exient governed by the provisions of Section €5.
Specific relief is an equitable remedy of specific performance and/or
injunction. Injured patty may claim compensation for the breach. Such
compensation takes the form of damages in money.

Claim of restitution arises when the plaintiff has in performing his
part of the contract conferred a benefit on the defendant and seeks to get
back that benefit or its wvalue. The loss is to be determined on the
compensatory principle. Loss in civil wrong means harm to the person or
property of the plaintiff. The puspese of compensating loss or grant of
damages for breach of contract is to compensate the plaintiff and not to
punish the:defendant. Section 73 incorporates that principle. Damagesare
therefore awarded to put the plaintiff into the position in which he would
have been if the contract had actually been performed, or in other words,
the plaintiff is entitled to damages for loss of his bargain. The leading
Indian case on the subject is A.LLR. 1951 SC 145, on Sec. 73.

The kinds of loss recoverable may arise out of

(1) Expectations, (2) Reliance, and (3) Restitution.

n Expectations:

The iaw protects the expectations created by a contract. Section 73
incorporates that principle.

When a contract is broken, the party who suffers can claim from the
party who isin breach, compensation for any loss or damage caused to him
thereby which naturally arose in usual course of things from such breach
or-which the parties knew, when they made the contract to be likely to
resuit from the breach of 1t. This kind of loss is recoverable for “expecta-
tions” and/or “reliance”.

(11)
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“The lamudc ;_.,ncn bv this sccuon 167 Cr. p.c. to scnd the accuscd
to ncarest Magistrate whether he has jurisdiction to try the case or not is
merely o provide for cascs in which it is. practically not possible to
approach the concerning Magistrate immediately.

The Magistrate has jurisdiction to grant police remand or to-
permit formal arrest of an accused who is tn the judicial custody by liis
order. - -

But it is notcorrecttosay that'thereis no provisiomwinthe Cr.P.C.

to grant formal permission for arrgst of an accuscd’ who is in jaii and

_further 1o grant’police remand! Reference ¢an be made to AJL Ry 1984
Rajasthan Page 296 State .v. Sukh Sinha: Undcr Section 167 of the
Cr.P.C.and Scction 344(0ldy= 309 of the!Cr.P.C. (New) the Magistrate
has jurisdictionto’grant policc remand to an accused who is remanded’to-
judicial lock up in some other cascs. A.ILR. 1937 Sindh Page 251

Dhamaa Vhecranand cv. Emperor was disented by, Rajasthan High

Court: The accused who is in custody of'the Magistrate under this Section

(309 Cr.P.C.) may be remanded to police custody where 1t 1s considered

desirablc to cnable the police to carry on investigation of anv other
offence. it is open tq»}llqﬂiagislrulc under Section 167 (2) 1o take the
accuscd out of jail: order judicial custody and handover the police for a

maximum period of 15 davs. All that a Magistrate is required to do is to

satisfv_himscif that aigood casc is made out for detaining the accused in

police custody i connection with the investigation of a case (State .v.

Mehar Chand 196%:Delhi:Law Reports. 179).

The power of granting permission for formal arrest should be cxer-
cised by the Magistrate or-the court having jurisdiction over the accused
on whose behaif the accused was remanded to judicial lock up. For turther
reference please go through ALR. 1975 S.C. 1465 Natvarpardia .v.
State of Orissa andicommentarics on Code of Criminal Procedure by

—Schani 18th-Editios $thVolume Section 309 paragraphs 30 Sub Clause
(4) 31,33,34 and: 42 .meeist portion of para 47. Another reference is
1981 CLL mel}_&au . K. \ Sadanandan. ®

"L. UST mcmxu Hm&&:f we-suffer tamely a lawless atiack upon

our ! iberty, Mc cn» 5 "c. it, and involvc others in our doom”
: Samuec! Adams




Tit - Bits

(1) The extract of the Order from the case Dangal Singh vs. State,
M.Cr.C. No0.2541/1996 passed by Hon ble Justice Mr. R.P. Awasthy on
2:7:1996:

Counsel for the parties to the petition are heard.

Contention of Siiri Mrigendra Singh 1s that every time adjourn-
ment is being sought by the learned counsel for the accused petitioners on
the ground of cither his absence or due to some difficulty on the part of the
counsel for the accused.

[t 1s not understandable as to why the Presiding Officers of the
Court concerned is not recording the examination-in-chicf of the prose-
cution witnesses. who remain present in the Sessions Trial on the dates
fixed for recording their statements. This is so because the accused
remained present and they did not claim that they were not capable of
engaging a lawyer but they had already engaged a lawyer. Therefore. as
a matter of fact. cxamination-in-chief of cach and every witness who was
present on the fixed date should have been recorded by the Presiding
Officer of the court concerned and opportunity to cross-examine such a
witness ought to have been granted to the accused. Thercafter. after
mentioning ﬁ]is fact that opportunity to cross-examine has been given to
the accuscd in the deposition sheet as well as in the order sheet. the cross-
examination by-counscl for the accused should have been reserved at the
risk and responsibility of the accused with the observation that the Court
shall provide full assistance for service of summons on the said witnesses
whose statements in chief were already recorded. However. in case the
witness dics or becomes incapable of being produced. then the responsi-
bility would be that of the accused because opportunity had alrcady been
granted to the accused to cross-examine the witnesses. who were present
in the Court. but had failed to make avail of the said opportunity.

Thus. if adjournments are granted merely for asking the adjourn-
ments would be asked for. Therefore. it cannot be said that only the
accused or their counsel are responsible for the said delay in trial. In fact.
had this procedure been adopted by the Presiding Officer of the Court
concerned or insisted upon by the learned Govt. Pleader or for that matter
the counsel (if any) privately engaged by the complainant, the trial would
have had concluded by now.

o
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(2) Extract of the Order in Civil Appeal 18332/1995 passed on
21.11.1995 by Hon ble the Supreme Court of India. The Senior Executorist
and Others vs. Mallaiah.

The respondent entered service when he gave his birth date to be
1.7.1932. Thereafter, he claimed that his actual birth date was 1.7.1934.
By an interim order made by the Tribunal he was allowed to continue in
service till he attained the age of 60 years on the basis of the two years itself
in the year of birth. He would otherwise have retired on 36.6.92. Thus, by
virtue of the interim order he got an extended tenure in service of two
years. Thereafter, the Tribunal disposed off the petition stating that since
the petitioner has retired on attaining the age of 60 years on 30.6.1994,
that date may be taken as the correct date of superannuation for working
out the retiral benefits. The Tribunal did not decide the question whether
the age of retirement was 58 or that he was permitted to continue by virtue
of the difference in the year of birth. This shows how the process can be
abused by obtaining an interim order and thereafter allowing the
petition to lapse after the purpose is served. Even before us in response
to the notice the respondent has not chosen to appear because he has
reaped the benefit of the interim order. We had an occasion in Burn
Standard Co. Ltd. & Others vs. Shri Dinabandhu Majumdar'& Anr.
(JT 1995 (4) SC 23) to make a detailed order in such cases. Ikis necessary
to emphasise that in such cases irreparable damage is caused to the
institution which cannot be put back even if the employee is wrong in his
contention. If the employee is allowed to reap the benefit through an
interim order without a final adjudication by the Tribunal or High Court,
as the case may be, it would tantamount to permitting the employee to
abuse the process of the Tribunal/Court. That is the reason why in the
afore-mentioned judgment we had emphasised that the Tribunal/Court
should be slow in granting interim injunctions in such cases because it
would not cause any hardship to the employee even if he is allowed to retire
on the original birth date for the obvious reason that if he succeeds he cah
always get the monetary benefits to which he would have been entitled had
he not been retired earlier in point of time. In the decision mentioned
above, this Court had observed that it would be imprudent on the part
of the High Court to allow interim relief to such an employee for
continuance in service. The same principal would apply where the
Tribunal is exercising jurisdiction. We would once again draw the atten-
tion of the Tribunal/High Courts in this behalf.

(26)



(3) Satya Narayan Athya, Petitioner v. High Court of M.P. and
another. Respondents. (AIR. 1996 S.C. 750)

The petitioner was appointed on probation as a Civil Judge by
proceedings dated July 13, 1979. On completion of six months period, he
was put on probation with effect from February 16. 1980. Though two
years period had expired, no order of confirmation was issued and he
continued on probation. In view of the non-satisfactory nature of the
service, the full Court decided that he could not be confirmed. According-
ly, orders were issued on August 5, 1983 discharging him from service
under rule 52(a) of M.P. Government Service (Temporary. Quasi-perma-
nent Services) Rules 1960. When the petitioner filed writ petition in the
High Court, he was.unsuccessful in Latters Patent Appeal, though he
succeeded before learned single Judge. Thus this petition for special leave
has been filed against the order of the Division Bench passed on February
1993 in L.P.A. No.122/85.

The question, therefore, is whether the petitioner has to be
deemed to have been confirmed after his completion of two years of
probation. Rule 24(I) of the M.P. Judicial Service (Classification, Recruit-
ment and Condition of Service) Rules, 1955, (for short ‘the Rules’),
provides thus :

“Every candidate appointed to the cadre shall undergo training for a
period of six months before he is appointed on probation for a period of
two years which period may be extended for a further period not exceeding
two vears. The probationers may, at the end of period of their probation,
be confirmed subject to their fitness for confirmation and to having
passed, by the higher standard, all such departmental examination as may
be prescribed.

A reading thereof would clearly indicate that every candidate
appointed on probation for a period of two years. On his completion of two
years of probation, it may be open to the High Court either to confirm or
extend the probation. At the end of the probation period if he is not
confirmed on being found unfit, it may be extended for a further period not
exceeding two years. It is seen that though there is no order of extension,
it must be deemed that he was continued on probation for an extended
period of two years. On completion of two years, he must not be deemed
to be confirmed automatically. There is no order of confirmation. Until the
order is passed. he must be deemed to continue on probation.

(27)



If is contended on his behaif by the learned counsel for the
petitioner that since the later record was found satisfactory as per the
norms laid down by the High Court, the finding that his performance was
not satisfactory is not correct. Therefore, his discharge from service is
clearly arbitrary. We find no force in the contention. The Division Bench
held that during the relevant period his performance was not satisfactory
and that subsequent good or bad performance of the petitioner became
meaningless. We find that the approach adopted by the High Court cannot
be said to be unjustified. Even the strong reliance placed by the learned
counsel for the petitioner on the report of the learned District Judge
indicates that he needed improvement in disposal of the cases which would
show that the full Court of the High Court considered his performance as
not satisfactory.

Under these circumstances, the High Court was justified in discharg-
ing the petitioner from service during the period of this probation. It is not
necessary that there should be a charge and an enquiry on his conduct
since the petitioner is only on probation and during the period of proba-
tion, it would be open to the High Court to consider whether he is suitable
for confirmation or should be discharged from service.

[t is thus not a fit case warranting our interference under Article 136
of the Constitution. The S.L.P. is accordingly dismissed.

4. (1996) 2 SCC 328 New India Assurance Company Vs. Mandar
Madhav Tambe and Others, Motor Vehicles Act 1939, :

Secticn 2 (5-A) read with Rule 16 Bombay Motor Vehicle Rules. A
valid driving licence is contemplated by the Act would be one which is
issuied in accordance with the provisions of chapter Il of the Motor
Vehicle Act 1939, after a driving test has been held a person who holds
only a Learners' Licence is one who has not taken the driving test
successfully. "A driving licence as defined in the Act is different from a
Learner's Licence issued under rule 16 of the Bombay M.V. Act. In other
words a person would be regarded as being duly licenced only if he has
obtained a licence under Chapter II of the Motor Vehicle Act and a person
who has obtained temporary licence which enables him to learn driving
cannot be regarded as having been duly licenced.

(1996) 2 SCC 37 State Vs. Pirthichand, N.D.P.S. Act 1985.

(28)



5. Court Fees Act (7 of 1870) Schedule 2, Art. 17(vi) (as amended
in M.P.). AIR 1996 M.P. 77.

Theodore Ekka Vs. Evangelical Church of India.

Suit for possession of Church Building and also Parsonage Building
in possession of Faster. Suit for Church Building was valid at Rs.300 as
provided under Article 17 as it could not have any market value and
Parsonage Building valid on basis of one year's rent. Valuation was held
to be proper. Remaining open plot need not be valued separately.

In second case reportedin 1981 (1) Weekly Note 203 Hari Dhere Vs.
Ramachandra it was held that the plaintiff in his plaint has stated that the
house belongs to the plaintiff in which the deity of Shri Dattaji Maharaj
is installed. In view, of this avertment it is clear that the plaintiff filed his
suit on the basis that he, and not the deity, is the owner of the disputed
property as such the Court Fees on the market value is payable.

6. Court Fees Act - Section 7(v) and Suit Valuation Act Section 3
- Gasobai Vs. Radhabai 1981 (1) Weekly Note 49 - Laxmi Narayan Vs.
Shiv Narayan 1966 JLJ 219 and Bhagvati Vs. Kshama Rai 1980 (2)
Weekly Note 22.

Total effect of these Rulings is whether the claim of the plaintiff is
confined to the land of which possession is sought after demolition of the
buildings erected on it. [t is in substance a suit for possession of the land.
The value of the buildings which have to be demolished should not be
taken into account. In a suit for partition of agricultural rural land court
fee on market value need not be paid. The Amendment of the Court Fees
Act (Act No.4 of the 1976) with effect from 1.3.1976 was introduced to
clarify that even in cases where possession of a part of the land separately
assessed to land revenue was claimed, court fees payable on such claim
will be proportionately worked out for such part of the land. The intention
was to provide relief to agriculturists and the owners of the land revenue
paying lands. Remember the distinction between the words "definate
share" used in sub section 7(v) b and not a definate share in sub clause 7
(v) d of the Court Fee Act. M.P. amendment. @
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The following Judicial Officers are Compulsorily Retired.

The details are as follows :-
SNo. Name of the Officers

i 2

SR R}

R 93 O W

9.

10.

Ll

Shri M.S. Katarey, ADJ

Distt. Raipur

Shri Ram Naresh Singh Chouhan,
AD]J

Shri Manoolal Markam III AJ to DJ
Shri P.C. Jain, I ADJ

Shri D.R. Arya, III AD]J

Shri Bapu Gadgil, VIII AJ to DJ
Shri K.C. Sharma (Sr.) AJ to DJ
Shri Mohd. Zia Qureshi

CJM (under suspension)

with H.Q. at Vidisha

Shri Omkar Prasad Dubey

Ist. AJ to DJ

Ku. Ram Mohini Shrivastava
ADIJ

Shri Virendra Kumar

Saxena, OSD High Court

of M.P. Gwalior Bench., Gwalior.

Place

w.e.f.

Balodabazar 13.5.96 A.N.

Raipur

Gwalior
Rewa
Rewa
Indore
Datia
Vidisha

Sagar

Betul

Sidhi

13.5.96 A.N.

14.5.96 A.N.
14.5.96 A.N.
14.5.96 A.N.
14.5.96 A.N.
15:5:96: A-Ni
~13.5.96 AN

14.5.96 F.N.

20.5.96 A.N.

16.5.96 A.N.

List of Officers who were reverted as ACJM:-

QAN = LN -

Shri Jagdish Pd. Garg

Shri Kishori Lal Kori

Shri Amarlal Joshi

Shri Ramesh Chandra Sharma
Shri Prakash Chand Gupta
Shri Nirmal Kumar Goel

List of Officers who are suspended:-
Shri M. D. Agrawal A.D.J. Raipur and attached to Raipur
Shri P. C. Gupta A.C.J.M. attached to Raigarh.

e
2.
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Ashoknagar as ACJM
Murwara as ACIM
Chattarpur as ACIM
Jagdalpur as ACIM
Jashpurnagar as ACIM
Narsinghgarh as ACIM

Director (JOTI)
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HEAYSST 3T
T JZEA eI
2. %. 663/835/1(3)/73 Arare, famis 3 7. 1s'a73
afd,
FTTEA % A formT,
feroar: - g arfererTiear g aft sifeEriat St Brrmad w@ © FdaE

Srefieree SRR SR 10 & aRg wferemr i Braa staa aran &
TR T 1 Tl TS S, T8 T3 Fo3 THA & 3 F (ramredi= o | 36 gad
& e g1 ¥e oty foran wan & i afe el endivea siford § o & afke
e % foreg e qu ffzad oY e 2 Sfora arsam § Bt 2
ol TETH AT T SThT ST FTFT FeAl AMET F3T (6 I (3TR1aa § a9 T
SIRIGT il JoI ZEAT HIATS 1 STl A1 I[oT1eaT & | afe Fie & AR e i
S & &t AR et 3 foreg S e i s, feg afy ot e do
eIt ara ST € &t 39 i ettt fawe 39 39 Ok gueR F fog
fenrta e A s | '
2. SO U1 A e “Sa arean & 3edl i arend O R | & St
O SRR 3 ATk T Y S 2 vt o fRrRraeat st Eten sndiesr &)
afe 39 W i Brwraa At sl mfee e F adha smee S gt F S
21 38 i “Sfaa aream | U3r it TS 71 X IuGE TR HAaTs i A e

&%/ -
Jeqd &z
gfea
HT G231 FEH
AT FETEA fenamt

"He noblest lives and noblest dies who makes and keeps

his self - made laws"

Richard Francis Burton

(1)




QAT ST, ST 3T e

BILE
F.7032/ €. &R, 132-T (1) AT, faAia 25 AT, 1972
afd,
o feramas,
AT
fawa - TS F I== WA F FEHEET & 9fd GeER, S@we a9
TR STEE F T H |

HTHT & TS W 6 FHIF 1 @US AT H WA §U 41 #0231 5
A AR T H R i o T R HS, T HeAl, q SuH SR weanaE F g
rEATIaTd F S F = J 2erad T )

* ARG HETY a1 Heaud3T F a1 ARAg 99 F MR Y o 59 & 06, a9
G T ITHAY AR AAUEIT F JEd ATl AR ST

T Sl | 3 AT Qe TS, T i aikus § a3 g,

7 fam & fefarfad saet o s -

1. FHF 9006 /E. AR, 35/ (1) faA® 5.12 57

2. FHF 2700 /. AR, 168 - T (1) FA1% 9.12.59

2, T 3T  fevta feran & fo6 g, SamTa, Rvererm dedi sit e et
s HSR, T, SUH, qurgEd Attt fod frad e, ded glean
TS F I=F AT F AETNET H 934 i T |

AU & TSI F AW 9 J41
g&d1. 3 Afea
AU, 3TEH, THT 95T et

Opinions and views expressed in the magazine are of the
writers of the articles and not binding on the Institution and
for judicial proceedings
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