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B SIS B e N

S A NbTE PHEPARED ON A TALK GIVEN TO THE DISTR!CT
£ & SESSIONS JUDGE, AND THE ADDITIONAL DISTRICT &
i . SESSIONS AT BHIND ON 10-4-1991

"{‘3 ' < . to. By'Hon'ble Justice (Rtd,)
?ﬁ ) * - : .« SHRI K.K. VARMA -
s, ' N .. Y —_— - . ’
o "1~ ARRANGEMENT OF.CAUSE LIST:" -

«" ' "  This work should never be left to the .Reader especially in old cases,
g Sessions Cases and cases requiring urgent hearing. This can be ensured -
A only. by writing the ‘adjourned date of hearing yourself and before glving
2, ' dates in such cases, consult the case diary.

# 2- PREPARATION FOR THE.NEXT DAY'S WORKING :
sff < Before leaving your chamber, ask your Clerks, to bring the judicial dlary to
A enable you to ascertain the'cases fixed onthe next.working day for motion -

heanng atieast in civil revisions, criminal revisions; civil misc. appeals and
in which isgues are to be framed ahd after ascertaining your work schedule
* af'the writing of judyments at home-the clerks-may be asked to send such
records with' you. -These cases should be studied so thatin appropriate
cases you may be able to dismiss appropriate cases at the time of motion
hearing, In cases fixed for framing of issues, you may be able to study the *
pleading ard find out whether:or not they require any particulars of
- armendment. This habit will have to be.cultivated in order to'be benefnted .
" by these instructions, -

: PREFAREDNESS BEFORE commchme HEARING OF A PARTICU-
. -+ LAR.GASE :

»

5 Beforetaking up the hearmg. read twoor three order shests of the previous
g - dates and find cut what Is the matfer that has been fixed for that day, After
’( v, -hedring the, matter and. betore ‘writing the order-sheet of that day, again .
¢ ., read the previous order-shests and then write the order-sheet of that

partlcular‘ date; Not only the,proceedings of that day should be clearly and

; % fully recordéd in the order-sheets but,also a few observations and appro-
e priate-girections may bie made.in few: lines about the non-compliance of the
S directions, if any, given by you in the ptevious order-sheets. Also see that
f’:f- ' your, directions. are always™ carried out and the Court officials or those
19" e bound by vour directions are required to explain their omissions ifi the
o matter. of the compliance of the diréctions given'by you. . =

\L{: o 4. HOWTO SEEYOUR DIRECT!ONS AREDULY NOTED ANDFOLLOWED?
. Give written instructlons ina separate register to your court officials that
L" ' “the directions given on a'particular order-sheet should be noted by them
e + in the margin of the order-sheet and that before the, next date of hearing,
e + . -dnote be given by the clerk'to show that the directions have been complied
“1::’;5 + ‘orpotwith reasons or explanatlons forthe non-compliance of the directions.
g (The register or copy may be cajled “Daily- lnstrUction Book”),

‘;J‘;* N '5- How.to’ ensure that process-fes and diet money are paid in time, the
oo T summonses/Warrents are issuedto the witnesses of the pames In time and
;*i . B T 7 . : ‘
'ﬁ“i 3 L ‘ ' ) N
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the taking of gction against' ’ihg defaulting witnésses in Civif fggs_és”,»
Payment of P:F, and diet money,should be.ingisted’ugion at the, seftling *
.date. o & AR “ v
« ' ltwould be betterif an interim date of hearing is fixed in.the order-shegt of
1+« the settling date itself, preferably a fortnight.before the‘commencement.of
- - the:recording of evidence. This intetim date of hearing should be got -
entered in the judicial diary-itself, On this intetim date, mark the presence .’
;and absence of counsel and after ascertaining whether.P:F, has been paid
> or whether any summonses/warrants have refurned- Uriserved, ‘pass-an. -
" appropriate order and get them notéd by counsel, the atfendance of those
‘'witnesses require additional steps. Further step this may enable you to
< reject any application for adjournment at the date of the evidence, if your
* . directions given at the interim hearing*date had not been followed. =  ~

B~ In Sesslons cases such an interim ddte should.also be given. Your_ - -
.+ directions for return of the summonses or for reissue of summonses etc.
given ori such and interim date, should be got noted by the P.P.and the |
reader so that they may take appropriate actions.-If possible, the return of+ :

.

* * the summenses issued in the first instance may be made returnable by this  * i

* Interim date. ' . . s -

-

7- - Witness who have defaultedin a attendance ori Service may be pioceeded -
against under Order 16, C.P.C. and under Section 350 of the'Cr,F.C, But -

care be taken not to be disproportionately hard 4t the time of the final -
orders in such proceedings. Generally, avoidissueofnon-bailable warrants.

'8~ Whenever a Judge proceeds on leave for some days.and has applied well
inadvance for such’leave, he may give a brief note aboutthe Sessions case
or suits at the evidence stage falling on the date$ for which the leave has
been applied. The District & Sessions Judge make arrangement for such’
cases In accordance with law to be heard by himself ot by any other judge

* -exercising similar powers as the judge who has appligd for grant of leave.

‘

8- EXAMINATION OF’P_LAlNT ETC..: a - L ,
Before admitting it and registering it as a siilt; a tlaim case er. & petition
under the Hindu Marriage Act; This ‘éxamination has fo be done by the *
Judge, himseif. The routine direction of obtaining reports form the Reader
Is superfluous because the receiving officer is Dy.C, of*C, wha does the

" initial checking. The_examination of the plaint efe. is important on three

“counts ! . - L, : .
+ (i) Examine the clause fegarding the valuation of the plaint, getition,
- memp Of\appeatetc:, .- ', g . " ': [ L :1 ey W "w;I
.(il) "See thatthe valuation ,forjugisdlcﬁon andalso for valuation of Court,fefel‘
" have been specifically given or pot, If not. counsel for the partiss”
_ should be asked to apply for leave to amend the plaint etc, to give the ™
requisite ‘particulars. . L W
. Before orderirig registration of the plaint etc. also see that it is really within

time and that proper Court fees have been paid or not. In orderfo do this
* . » Work effectively, you must have good knowledge of the provisions of the ,

.
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1- ARRANGEMENT OF. GAUSE LisT:”

This work: shoilld never be left o the., Reader especially in old Cases,.
Sessions Cases and cases fequiring Lirgent hearing. This can be ensured *

A NOTE PHEPARED ON A TALK GIVEN TO THE DISTFHGT

& SESSIONS JUDGE, AND THE ADDITIONAL DISTRICT & .
SESSIONS AT BHIND ON 10-4-1991

s By'Hon'ble Justice (Rtd,)
z SNRI K.K. VARMA

1

1

only. by writing the adjourned date of hearing yourself and before gr\nng
dates in such cases, ¢onsuilt the case diaty.

2- PREPARATION FOR THE NEXT DAY'S WORKING

Before leaving your chamber, ask your Clerks to ‘bring the judicial diary to

enable you to ascertain the'cases fixed on the next.working day for mation -

hearing atleast in civil tevisions, criminal revisions, civil misc. appeals and
in which issues are to be framed ahd after ascertaining your work schedule
* of the writing of judyments at ioma-the clerks‘may be asked to send such
records ' with' you. These cases should be studied so that in appropriate
cases you may be able to dismiss approptiate cases at the time of motion

hearing, In cases fixed for framing of issues, you may be able to study the *

pleading and find out whether:or not they requrre any partlculars or
by these instrctions. -

3« PREPAREDNESS BEFORE COMMENCING HEARING OF A PARTICU-

4-

- LAR GASE :

Before taking up! the hearing. read twoor three order shests of the prewous
. dates and find cut what is the matter that has been flxed for that day, After

amendment. This habit will have to be.cuitivated in order to'be beneﬂted .

.hearing the matter and. before ‘writirig the order-sheet of that day, again .

, read the previous order-sheets and then wiite the order-sheet of that
‘particular date: Not only the proceedings of that day should be clearly and
fully recorded In the order-sheets but,also a few observations and appro-
priate-girections may be made in few’ lines. about the non-compliance of the

‘dlrecttohs, {f any, given by you In the previous order-sheets, Also see that

your directions, are always carried out and the Court officials or those
bound by your directions are required to explain their omissions ifi the
matter, of the compliance of the directions given by you. :

HOW TOSEEYOUR DlRECTlONS AREDULY NOTED AND FOLLOWED?

.Give written instructions ina separate register to your court officials that
the directions given on a particular order-sheet should be noted by them

- in the margin of the order-sheet and that before'the next date of hearing,

d note be given by the clerkto show that the directions have been complied

. “Brnotwith reasons or explanations for the non-compliance of the directions.

(The' register or copy may’ pe called “Daily- lnstruatuon Book")
How.to’ ensure that process-fee and diet money are paid in time, the

. summonseSIWarrants are issued.to the witnesses ot the parfres intime and
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Wil ‘ensure a permanent record, Particulars of the case, the date of hearing

and the hamesmf coﬁnsa] of.the parties may’ be mentioned in the notes
JUDGMENT > .

Never sit to write or dietate a Judgment betore you haVe studied the record

~and the law apphcable tully. You ‘must be clearm your mind about your

v
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the taking of acfion against the defaulting witnésses in erl casesf
Payment of P:F, and d;et money should be. insisted” upon at the settlrng
date. £ Wt R -~ N

4

* (t would be batter'if an interim date of hearmg |s f|xed inthe order—sheet of
« the settling date itself, preferably a fortnight.before the ‘commencement: of
the recording of evrdence Thls interim date of hearlng should be got

- v--,,.,_-_m-—...-,.
«

e

-+ findings, the reasons for yourtlndmgs and also lhe mannerm whlch youare
© going to put your ‘reasons on paper. . ‘While, writing judgments avold
vagueness in’expression. Record spécific findings.on the issues'i in cwrl
cases and on the formulated pomts for determlnatlon in Gnmmal cases and

+ criminal appeals. .. o ‘.

115-"The first paragraph of the Judgment is very |mportant. It should be-very
. ‘specific. In civil cases, the relief(s) sought, sholild be clearly set out in the
opening paragraph of the Judgment While .writing last" paragraph of the: ,
judgment always refer to the opening paragraph of the judgment so as ta *
\ ensure ¢hat nothing hag been Ieftvout Counsel's:fees should be allowed in
* -~ | those cases where cemflcates haye’been filed betore the delivery of the
judgment! Always fix the fees inv amount, Do notsay ‘As per Rules'. In surts
. and appeals any, reasonable fee be fixed but that it cannot éxceed the .
g amount actually certified; For counseél appearing for the State Govt. and
other Corporationetc. where no fees is pald to counsel before the date of

x the ;udgment fix.a reasonable fee looking to the nature of the case,

Always note the date of institution of the suit at the'top of théJudgment and -~
(in bracket) after the serjal number of the-suits, )

17- DECREE: . | . - T ; .
The drawlng up of decrees self contamed is bejng rgnored by the Judges.
The.detree .should cohtain amongst other things, at the top, the name of,
the Judge, the nature of the claim, the date- of institution ot the suit or
appeal, the valuation of the: surtlappeal for the purposes of court-fee and
jurisdiction.. The descnptron of the immovable property or other property in
dispute'should be given in the decree or in d schedulg to be annexed tothe
decree, also enclosing a map (of the' immovable property) if there is.one.

. In appellate decrees where the lower’ Court's decree is being aflrrmed,
modified or especially while affirming the trial Caurt's decree the partrculars

- of that decree should be.given just below, the ~ordering portion. of yolr own

¢ decree. For example - the trial Court's decree foreviction and arrears’ of
rent is being affirmed:-First state : “The appeals being dismisséd and the
trial Court's followrng decree is being affirmed". Then give a’ descrrptlon of

. the trial Court's decree, Similarly, if the, .appeal is: allowed against the
eviction but is dismissed for the arréarsof rent,” the appellate Caurl's
decree may be.framed as follows . - e

«

. “The appeal is allowed in part and the trlal Court's decree for eViction

I3

3

18

" of the appellant is hereby set ‘aside, but the appeal is dlsmlssed asg ., -

* against trial Court's decree for arrearslof rent, amountmg to Rs. 500/
- is hereby affirmed:” " .

>

: While making drrectrons dbout costs of the appeal deal with the orders of
. . the trial Court about the costs of the trial: While awardmg mterest or mesne

profils ......... from the date of the mstrtutlon of the surt mentron that date i

in the decree itself. . . : . . .
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T . "Pleadmgs are statements in writirig drawn-up andfilled by each .
. party toa: case statung What his canteritions will be:at the trial (hearing) and .
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(1998)3scc148 . . w e
v UTHIRAPATHI Vs, ASHRABALI ‘ . P
Petition for execution .of evvctlon decree filed within time: Death of the
decree holder or judgment debtor during the pehdency of the execution. During
_pendency of the execution J.D, died. Held that there is no limitation period for
bringing on record legal reptesentatives of ‘the deceased. Fresh eXecutlon

_ petition can also be filed by or against the legal representatwes

The expression "as if such order is anorder of a civil court” in sectlon 18
otthe T. N. Buildings (Lease & Rent Control) Act 1960 read with Rule 25 under

-

.'_‘1

e e v m———nm e gt e g

)

~

.- that Act used the words “proceedings under the Act". The expression . " "

"proceedings underthe Act™ does not cover execution praceedings hence Bule
25is not applicable to the execution proceedings. If duting the pendency of the
execution if the death occurs of the judgment debtor or decree holder execution
petition will not abate but will remain pending. No limitation period is prescribed
*for bringing on record the L Rs. of the deceased. They can come. on record at
any time. -

Reference of Section 146 of the CPC is mvited which refers to proceedmgs
by or agamst represgntatives, which runs as under :- .

. “sever as otherwise provided by this Code or by any law for the time belng
in force, where any praceeding may be taken or application.may by or
against any person, then the praceeding may be taken-or the application
may be made by or-against any person claiming under him,

. . N
2. CONSUMER PROTECTION ACT
(1998) 3 SCC. 247
MARINE CONTAINER SERVICE SOUTH PRIVATE LTD. ,
VS GO GO GARMENTS :

1N -

Contract Act Applies. to the complaints filed under Consumer-Protection

Act. An agent caninvoke Section 230 of the Contract Act whetherin proceedings
before the commission or otherwise and if facts found support him, his défence |

,cannot be brushed asude¢ .

- - 4

., ® . .
3. CONSUMER PHOTECTION ACT L
(1998) 4 SCC 39
_ SPRING MEADOWS HOSPITAL V8. HAHJOLAHLUWALIA

Being a beneficial legislation the sald Act should receive a liberal
mterpreta;:on (construction) where an young child was. taken to a pnvate
hospital by parents and treated by the Director held:-not anly the child but his .
parents were also consumers. If the child suffered ‘'damage due to the
negligence of the hospital and the life of the child- consequently reduced to
vegetative state requiring life long care ‘and attention. Compensation of 12.5
lakhs was awarded fo the child and Rs. § lakhs to the parents of the chlld

o ~ .
, (28) o~ ..
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4. NEGOTIABLE INSTRUMENTS ACTS SS. 138 & 139
"(1988y3'SCC 249 C »
MODI CEMENT VS. KUGHIL KUMAR NANDI - »

Stdp paynient mstructlons canriot obviate the oftence under Section 138
if otherwise made out. lnsufficientcy of funds at the time of drawing of the .
cheque will not justify drawing of presumption of dishonesty on'the part of the
drawer under Séction 13B. Drawer is entitled-to make deposit or make
arrangements for sufficiency of funds jn.his account before presentation of the -
cheque, Section 138 of altracted only when the cheque is dishonoured.

A rufing to that effect!ip para 6 of Electronics Trade & Technology
Development Corporation ( 1996) 2 SCC 739and ollowed in K.K. Siddharthan

Case (1996) 6 SCC 369 be!ing contrary to the object and perhaps of Ss. 138- |
142 OVERRULED. ’

Issue of cheque ralses a presumption under Sect)on 139 of the Act,
¥ " P ' ) X % a
5. TORT NEGLIGENCE - - o ’
(1998) 3 SCC 67 " > . ooy
PAa NARAYANAN VS, UNION OF INDIA

Res Ipasa Loquitur. Rape. robbery and murder in running train, railways
llke all carriers owe commort law duty to take reasonable care. Standard of care
is ‘high and strict, Railways would be liable in case of negligence, A lady was
assaulted and.robbed of her ornaments during train journey. Evidence of the
guard and motorman of the traln showihg that despite pulling of the atarm chain
by the deceased train was hot made-to stop. Case was disposed off by the

. Supreme Court itself instead of relegating the appellant to Claims Tribunal or

Civil Court after a lapse of 1Tyears. Loss of life due to direllctlon of duty by '
Government Servant Appellant was entitled to compensatxon.

) ‘e , i
6. RESERVATION IN senvxcs ’
(1es8)4sCCT -~ .,

REVIEW PETITION IN POST GRADUATE INSTITUTE ,

VS.FACULTY ASSOCIATION

Single postcadre reservation cannm be applied through rosterorotherwisa
This is bédause 100% reservation’ls not permissible. .

Contrary view taken in some of the earlier cases, OVERRULED. Those
cases are (1997) 6 SCC 282 Post Graduate Institute vs. K.N, Naraslmham
and_{1897) 6 SCC 777 State of Punjab Vs. M. L. shegal

L . - o
= .

7. LANDLORD AND TENANT

(1998) 4 SCC 49 .

RAHABHAR PRODUGTIONS PVT LTD. VS, RAJENDRA K. TANDON

"“Bonafide need” should be gentuine, honest and conceived in good faith,
. ;- . (29)
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Landlords desire ‘for possession, however honest it might- otherwise be, ,has
inevitably, a subjective element i in it. The “desnre" to become “requnrement“
must have the objective element of 4" “need” which can be decided only by
taking all relevant circumstances into -consideration. so that the protectlon
afforded to a tenant Is not fendered |llusory or whlttled down. ¥

® : - . .
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8. SECTION 13, 14 AND 20 CONTHACT ACT, . 7 . i
~ (1998) 3 SCC 471 ) I
" TARSEM SINGH VS, SUKHMINDER SINGH ¥

Mustake as matter of fact explalned was explained by’ Supreme Coirt,
_ Mistake as to area of land agreed to be sold. One party considering it in terms
of “bigha“ and.the other in terms of ‘kanal’. it was held that it is a mistake ds to
matter of fact essential to the agreement,’In présent case while the defendent
intended to sale the land In terms of kanal the plaintiff intended ot purchase in
terms of bighas. Both terms are different. They define units of measurement.
Both convey different impressions regarding area of land. The dispute was not
with regard to the unit of measurement only; Since these units relate to:the area
of the land it was really a dispute with regard to the Area of land which was the
.subject-matter of ‘agreement for sale or to put differently, how much aréa of the
land was agreed to be sold, was in dispute between the parties and it was with
regard to the area of the land that the parties were suffering from a mutual
mistake. The area of the land was as much essential to the agreement as the ,
price which, Incldentally, was to be calculated on the'basis of the-area. Thus the
mistake withiwhich the ‘parties were suffermg related toa matter essential to
the agreement. .

in consequence; the Supreme Court dealt with Section 65-and 74 of the
Contract Act and held that if the parties are under a mistake as to a matter of,
fact the agreement being void undet Section 20 the, forefeiture clause is also
void and cannot be enforced for recovery of eompenSatmn under Section 74 as
that section contemplates a valid agreement. Referring to Section 65 it was
held that in such an agreement of sale the"proposed seller is not entitled to
forefeit the earnest money by the forefeiture clause contained in the agreement
in case of proposed buyers' failure to perform hls part of payment of balance

.

amount of conssderatlon .
e e @, - . -
9: CRIMINAL TRIAL : a 4 ;- L "
(1998) 3 SCC 455+ ¢ ot “« 7, -

SHOBIT CHAMAR VS. STATE OF BIHAR

Court has to bear in mind the crime-and the cfiminal while awarding
sentence where more than one person involved in the ¢rime, distinction can be
drawn between them on the basis of degree of complicity and brutahty for the
purpose of award of sentence. )

c
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10.+ SECTION 10 sscnoms 1770 21 AND SECTION 34 EVIDENCE ACT -
‘ (1998) 3 SCC 410 *
C.Bl. VS, V.C. SHUKLA . :

" Probative value of : Entries in books of agcount. Such'statements shall

not alone be sufficient evidence to charge any person with liability, Entries even

i if relevant are only corroborative eyidenge. Independent evidence as to trust

v worthiness of those entrjes necessary to fasten the liability. It was held on facts

that entries made in the Jain Hawala diaries though admissible under Section

34 but truthfulness thereof not proved by any independent evidence. Supreme

- Court further explained the WOrd “book" and held that it means spiral notebook/
pad but not Toose sheets. Lo T

X “The word “books of account" was also explained by the Supreme Court
, making a reference of Mukundaram Vs. Ha[aram AIR 1914 Nagpur-44 which
was approved.

: Sectipn 17 to 21 "Admnsslon" “Confessuon" Dlstmc'uon between was-
also explained, Statement oral of documentary, made by a party to a
. proceeding as admission can be proved against him but not against others who
are being jointly tried with him unless it amounts to a confession. Assuming that
the entries in account books are the sfatements whicheven if notcommunicated
to any other person are admissions, It was held that entries made by Jains in’
noteboks can: only be proved against them. Moreover,” prosecution case
regarding conspiracy between Jains and othefs cannot be sustained in absence
of primatacie case against the others as being parties to the conspiracy since
in a conspiracy there must be two parties and therefore, the statements cannot
-be proved as admission of Jains of such conspiracy.

“Sectlon:10 : Admissiblity of evidence of statements acts or writings of one
co-corispirator against the other explained. There should be existence of a’
teasonable ground to,belleve about existence of conspiracy to commit an

" offence-ar actionable wrong. Eviderice not showing existence of any conspiracy
. held Section 10 not applicable :
- @ .
© 11, SECTION 27 EVIDENCE AcT ‘ '
(1998) 3SCC 528 i o
MANORANJAN SINGH Vs, STATE OF DELHI-

No offence was reg istered against the appellant when he'was taken to the
police station for interrogatiori nor was any accusation made against him. He
was not in custody of the police when he made the disclosure statement,
Therefore, Section 27 was not applicable in this case and recovery should not
have been treated as havmg been made on the basis of the disclosure
statement of the appellant. -

Whaf the Surpreme Court said in paragraph 4 is of much improtance. So.
the paragraph 4 is reproduced here !

“But, we sea no reaéoh to disbelieve the evidence of the said three
witnesses who-have categorically stated that the key was produced by
(31) .

3

b .



- the appel!ant and. with' it the locK of, ‘that rootn was opened. The ",

" ‘witnesses have also stated that after-opening the room the accised. -

had pointed out the rexine.bag containing dalda tin from which RDX
~ was found. From this evidence, itbecomes clearthat the appellantwas

in conscious possession of.the said exploswesamcles We are of:the i

view that the appellant was ‘rightly convicted by the trial coutt. Hence.

o

we see no reason to differ fromthe findings recorded by the trial codrt g

- N he ' . 4 _V s < o f
42, SECTION 6 SPECIFIC RELI‘EF ACT i- | . .
*(1998) 3 SCC 331 . -

TIRUMALA TIRUPATI DEVASTHANAMS VS, K., KRISHNAIAH
Summary suit for possessnon -could not be tiled within the limitation period

of six months under Section 6 by the dispossessed person. Even after expiry .

of the time for filing the summary suit. dtspossessed person ¢an still file a suit

. for possesscon on the basis of prior possessioni.e. suitbased on passessionary. -

title. But in such a suit the defendant whio dispossessed the plaintiff couild
_ defend hnmself by proving title and if he proved title he could remain 'in

possession, Since in the present case title of the defendant wasfound to have. .
not been extinguished and was subsisting in respect of the suit property, the-

dispossessed plaintiff, who had applied for possession. after éxpiry” of 'six

months' period from the‘date of dispossession prescribed in Section 6 would not .

be able to recover the possession. Arts. 64. and 64 of the erntatlon Act were

. also discussed. .

o . o .

13 SECTION 13 EVIDENCE ACT . P
(1998) 3 SCC 331 - P -

TIRUMALA TIRUPATI DEVASTHANAMS Vs. K M KRISHNAIAH
*. While referrring to Srinivas Krlshnarao Kango Vs. Narayan Dev]l Kango‘

ALR. 1954 SC 379 and Settal Das Vs. Santh Ram, A.L.R. 1954 SC 606 the :

Supreme Court held in para 9 as under

“In our view, this contention is clearly contrary to the rulings of this
Court as well as those of the Privy, Council. In Srinivasa Krishinarao

Kango Vs, Narayan Devji Kango speaking on behalf of a Benchof .

three learned Judges of this Court, Venkatarama Ayyar, J. held that ay
:judgment not inter partes is admlssible in evitlerice under Section 13
ot the Evidence Act as evidence of dn assemon of a right'to property

* in dispute. A contention that judgments other than those falling under -
Segction 40 to 44 of the Evidence Act were 'riot admlssmle in, ewdenee :
was expressly rejected. Again B.K: Mukherjee, J (as he then’ was)
speaking on beéhalf of'a Bench of four learned Judgés in Sital Das Vs. .
Sant Ram held that previous judgment notinter partes, wasadmlssuble .

i evidence under Section 13 of the Evidénce’Act as a “ransaction” in:
which a right to property was “assefted” and recogmsed” In- fact,
much earlier, Lord ‘Lindley held in the" any%Councu in, Dlnomonl

Chowdharanl Vs. Brojo Mohini Chowdhranl ILR (1902) 29 Cal 190 =

e e

- - - ’

. »
< M - L]
- «..,(’-f‘, ¥ 2 - L




Wl ¢ 4 L
Ny ;‘.#M’ Nier o b A
BT e
v
“

e 3 TR “,“gw—‘w /"'r‘-; G ,,.;y T Maing oo

’ (PC) that a’ previots judgmem not mter partes was admlssible m
‘gvidénce under Section 13 to show. who'the parties-weré; what: the

* Jahds in dlspute were and who was’ déclared entitled to fetain them.
"The crificism f the judgment in Dinoionl Vs. Brojo Mohini ahd Rami

) Ranlan Chakerbatl Vs. Ram Naraén slngh ILR (1985) 22 Cal 533 } * -

. “.221°A 60 (BC) by Sir Jhion Woodroffe in his commentary on the

', EvldenceActU 031, p. 181) was not, .actepted by Lord Blanesburgh in

v . Collectar-of Gorakhpur Vs. Ram Sundar Mal, AIR.1934. PC 157 :,
o 611A 286 ¥ R .

. 4 CRIMINALTRIAL SEARCH. WITNESS. A

" (1998)3.5GC 625 -~ -, - oo, e
RONNY VS, STATE OF MAHARASHTRA ST
CR,P.C. SECTION100.(4) & (5) : SEARCH WITNESS o “

A wutness af sugh other than ane from thé: locahty even if he has been

* broughit by thé investigating, agencies: along with them cannot be disbelieved .
only on the ground that he Wwas ot of the 1ocality where the search took place
but was brought by the police along with théim for the purpose of search, The
. Bvidence, however, can be rejected if it siffers from any'serious infirmities or
_ ifthere’is any inherent ingonsisténcy in the testimony. Ifthere is intrinsic merit °
in the-evidencs ofthe withess of the searchithe-same cannot be rejected solely
* on the groind-that. the Witness Is not from the locahty of the 'search or.that he.
was brought by the police with them, The witness in question was not of the:
Iocallfy andhewas one.of the drivers of the ¢ars in which the mvestigating team’

* cams to the place of search and he was taken as a-witness of search forthe -

- sake of convenience, .. : . . .

SEGTION 8 OF EVIDENCEACT: * -

The evidence- of mdentn‘lcatlon is, & relevant piece of evidence under
Section 9 where'the evidence cobsists of identification of thé accused person
athis trial, The statement of thewnness madé in the court, afortiori tdentlflcatlon
by Him of an, accused is slibstantivs evidence but form its very nature it is
‘inhereritly of a wéak character. The evidence of identification.in the TIP is not *
a substantivé evidence but is .06ly corroborative evidence, Tt falls in the realm
of investigation: The purpose. of fezt identification parade is to: test the
observation, grasp. ‘memory, capacnty 1o recapitulate what he has seen earlier,-
strength or trustworthmess of the evidence of the identification of an accused
‘and to ascertam if it can- be used as reliable corroborative evidence of the - |
witness |dent|fy|ng the acr:USed at his trial in court. If a witness identifies the
accused in court Yo the hrst time aftey along time, the probative valugé of such+-
uncorroborated evndence bocomes minimal, so much so that it becomes’unsafe
1o rely of such a piece of evudence‘ But if a witness has known an accused
-earlier in sush clrcumstances which Jend assurance to identlfccaiion ‘by him in’
coutt and if there Is ho inhérent tmprobabmty or mgonsustency,

SECTION 3 EVIDENGE ACT:
Relevancy and‘admlssmlhty*of evudence to establl§;1 the cl&arge, Use of

’

.o . Loy 1\! Jo e 43
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*  would not vitiate the mvestrgatlon, The germane -question ; rs not 85 lo in
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evidence detected ‘in connectlon Wlth dlfferenl cnmes agalnst* lhe accused

connection with what offence during-the lnveslrgatlon the evrdence had-come

to light, but whether the evidence so collected is' relevant and ‘admissible’to «

establish the charge in the'present case and it was not the submrsslon that the

+ eyvidence so let in was srrelevant or. in atmissible. ST &7
NOTE (The readers are requested fo. go throdgh lhertext ot thrsé‘rullng)
>
4 ’ '.i“: i,‘ ""3‘,',‘,\ .‘¥‘:’~"_~—,
. -15, (1998)3800561 T AR PR CR

| STATE OF UP VS. NAHAR SINGH AND OTHEF-‘S* DT

'SECTION 154’ CR.P.C.: FLR.:" " LT e

+ As regards preparallon of the F [:R.-in comultatmn wlth olhers, Supreme
Court hield that it is noticed that this is-spoken to by PW2 who is:the’ brother of .,
the deceased Ram .Gopal.The complaint {s said ta have. been prepared by -
"PW1, son of the said Ram Gopal, late in the night at about 2,00 a.m. Where
there are two male membears-of the family who were grlef—slncken. it'was but
naturai that PW1 and his uncle (PW2) should tatk abaut giving the complaint

+ and draft the same. This fact, in the ciréUmstances of this-case,.can hardly be

:

a ground to weaken the case’cfrthe prosecution. <.

. Non mentron of details and meticulous partlculars isnota ground to reject _' T

the prosecution case. The purpose of recording F.l.R:is to setthe invéstigating -
agency in motion for prosecuting-the persons_responsible for the cognrzable
offence mentioned in the F.LR. Though the F.I.R. should not be too sketchy-or
vague, et non/ menhonrng of. the details and smeticulous partloulars lS no.

ground to reject the case of the prosecullon . , .
Pledse see ‘Nawratan Mahton Vs. State of Bihar ( 1979) 3 scc 488,
CRIMINAL TRIAL : IDENTIFICATION PARADE : 'R R

" Itis evident that the tinie.was 6,30 p.m. and that though the sun *had set,”
+ yet there was light and at that time the, lantern ‘was.also, lighted, At that time |t
won't be’too dark to see & persoq pamcularly when:he.(is knowri. aocused)
When the light was enough to enable the assailants to identify their.victims and

_ kill them, 1t can hardly be contended, much less accepted thatthe light was not

enough to identify the assailants, -
SECTION 154/157 CR:P.C.: ~ ,' ST S

Delay infiling the'FIR, The evidence onthe record .discloses that gruesom
murder of the deceased perosns was committed by the appellants and others
who.dragged the dead bodies to the rear-side of thé Junior High Schaof placed
* them on the hieap of dung cakes and burnt them there. The assailants were
keeping a'watch on the road through out the, night. The atmosghere’there was
awesome. In such, circumstarices, late ifi lhe*mght, .no reaspifable persan
would have dared to go to the police ‘station to jodge the. complamt The
assailants left the place at about 5.00.a,1. and the complarnt was given in the
police station at abouf 7,00 a.m. The distance from.the scené of the occurrence

to the police station can be covered in aboul 2 hours e .
1
> . R ' . « . *
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.18, SERVICE LAW : . \ . : o

. A T ki — I "
' !

- 18 M. V ACT 1939 SECTIONS 94, & 957 COMPREHENSIVE INSURANCE

POLiGY F ( . * N L

(1998)38(:0 744 ) ot o

. AMRIT LAL VS, KAUSHALYA oo - v

The terms, of the" cdntl'acl of msurance can be’ wader than that prescnbed
by the statute Under’ the policy, insurer’ agreeing. to- mdemmfy the insured

- against all sums-which- the'msured shall become legally liable to pay.in respect -

.of death or: bodlly injuty'to “agrly person" lt was held that any persoh" would
mc|ude gratu:tods passenger . JE
& ® «
17. LANDLORD AND TENANT‘ NOTICE TO TENANT N

(1998) 3 SCC 654 . .

‘PALANI AMMAL Vs. VISHWANATH .

Notice preceedlng ejectment suit, by- landlord is. requured only when the ~
tenant accepts him as-a landlord. Whén the tenant-denied’the titie of the
landford Section11 of Mddras: Clty Tenants Protection Act 1921 is'not °
applicable, . . '
(1998) 3 SCC 732

M.H. DE VENDRAPPA.VS KARNATAKA STATE. SMALL INDUSTFHES
: DE VELOPMENT CORPORATION .

o Mlscodect . lnsubordmallon‘ Press ‘statement of polltlcal nature by an

employee,

ertlng letter to the. Govemor wntpoul permlsslon, alleging malfunction of
the employer Exployees plea was rejécted that his action was justitied bécause
it wds in exertise of his Constitutiohal nght of Freedom of Speech and
Expressnon Any action. which is detrimental to the interests or prestige of the
employer, uhdermlnes diséipline and the efficient functioning of organisation in’

. which heri§ working is misconduct, However, legitimate action discrestly and

properly taken by a geverninent servant wlth a sense of responsublllty and at
proper lsvel, to remedy -afy malfunctioning in the drganisation is not batred.
Freedoms havé to he tead’ harmonidusly so “that conduct rules, which are-

‘tggsonably required in furtherance Qf' ohe treedom are not struck down as *

"

vuolatmg othef freedoms.~ |
In the preseht case, the appellant had made a du‘ect pubhc attack on the

-head of his organisation. Hé has also, in the lettér o the Goverror, made

allegations_ against various offlcers of the Gorporatlon with whotn he-had to
work and his conduct was cléarly’ detrimental to the ‘proper functicning of the
arganisation ot its intermal discipline. Making public statements against the

-head of organlsatlon on apolitical issue also amounted-to loweting the prestige

- of the organisation in which he worked. .On a proper balancing, therefore, of

, individual freedom of the appellant ahd proper functlomng of the Government'

orgamsation which had employed him, this was a fit case where the employer
was- e,ntltled td take duscmllnary action under-Rule 22,

< [ ]
(35)"
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L 19y SECTION 34 AND SECTION 46 (1) (a) SPECIFIC RELIEF ACT ; T 1
“(1998) 4 SCC 361, I
" ASHOK KUMAR vs: NATIONAL INSURANCE COMPANY, ¢ 7.1 o

v

" .Chapter 1l of the ‘Specific Réliet At 1964 contains fascuculous of rules ™~ ¥
relatmg to spécific performance of contracts; Section 14.falls within that chapter * %
and it points to contragcts which are not specmcally enforceable, Powers of the 7,
court to grant declaratory relief or adumbtated in ‘Section 34 of the Act which - o 4

* falls under Chapter VI of the Act: Even the'wide language contamedm Section’, )

. 34did not exhaust the powers of the courtto grant declaratory reliefs. Mere facl
that a suit.which is not mamtamable undet Section 14 of the Actii$ notta persxst ot P
“with its disability of non admlssmn to- civil courts even outside the contours-of * 7,
chapter Il of the said.Act. Section 34.is;enough, ‘fo apen the corridors of, Civil ™
:Courls.to admit sultskﬂled fof a vaneiy of declaratoty reIlefs! s f

O06R2Z4ANDOZRICRC: .* 70, "% v aay L7 F
_ The Supreme Courtiif paragraph 16 held as under”‘ e Y

Wy s %

e “The said cantention is based onafailacious. premise.that the sult Was

_for enforcement of a ¢ontiact of employment The: respondenf was ' .
appointed on Certain. tems and purstiant to stich appointment- he a
; .worked within the scope-of such employment Termination of ['us jjw;_
) employment, purportediy interms. of the same confract is- chal]enged -
- * by him by praying for a declarauon that such termination Is invalid and,
{  therefore; he continues'in the same employment, Maintainability of. '
. a suit cannot be adjudged from the effectwhich the decree may -
« cause, It can be determined -on.the. ,basis of the astens:ble "
pleadings ‘made ‘and the state reliefs clalmed in the plaint.” .

. The Supreme Courtin para7 of the' judgment held thatthe Specific Rellef,
« Act widens the spheres of the Civil Coutts; its preamble shows that the Acti s o«

not exhaustive of ail klnds of specific' reliefs; " . . ] Ce e

Ve TR I ‘»\ . ,?r R “ L ,f‘.'{v

20. REGISTERED WILL-GENUINENESS (INDIAN SUCCESSION ACT
SECTIONS 59:61-63 AND EVIDEMCE ACT SECTIQN 68 AND 102) .

«(1998) 4 SCC 384 , R B

“GURDIAL KUAR VS. K‘ARTAFI KAUFI LT - q,‘xa“* T

The conscuence of the court mustbe satlshed that the Will-in questlon was R
. not only "excuted and. attested *in the /manner- required under the lnd;an' e
Succession Act, 1925 but it should alsg-be found that the'said Will. was the e
-product of the free volition of the executant who had, voluntanly executed the l_;x
same after knowing-and understandlng the &Sntents iof the Will. Thefefore), “** +
whenever there is any suspicious circumstance, the dbligation is, cast.on the
propunder of the Will ot dispel the suspicious circumstance. As’in the facts, and,

_ circumstances of the case, the court of appeal:below did not'accept the. valld .
execution of the Will by indicating reasons and goming to a specific finding thiat Ha
suspicion had not been dispelled to the satlsfactlon of the Court and such. \Vu(
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e ‘:flndlngs ‘of fhe pourt of qppeal below has glso been uphe|d by the High Coutt .
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i N ‘ by the nmpudned 1udgmeni -there is o reason 1o Jnterfere w;th such deGISIOn; 1‘|
s A ’ - “» v E 7 ' X \"\ 4 .
1,_;«**» 21. SEOTION 3 AN’D 5 EVIDENCE ACT '«WOBDS#AND PHRASES
jm b “RELEVANCY" AND "ADMISSIBILITY"-DiSTINQTION BETWEENAND
T ; ‘,)e; '-. = aTHE MEANING OF *“PROBATIVE VALUE OF: E\IIDENCE" N
I (1998) 4 SCCEIZ s =, s o A
s g;:f s { * RAM BIHARI YADAV vs: STATL{OF BIHAR TR .’,LJ *
s ey v The: law relatmg to dymgdeclaratlon the* releyancy admlsstbjhty and
Fa e nts‘“probahve value"‘tsfqnyly settled More often the expressions “relevancy and °
. »admnss:bﬂcty" -are, used ‘as synonyms butthetr]egal implications are distinct and - -
hd .. . dltfqrent for-more oftemhan notfacts whlch ate relevantmay not be admlssxble.‘ :

;:3), S for -example, commumct;on made by spouses dunng marriage or-between an
;" ddvocate-dnd: his-client though relevantare not admussnb!e‘ soalso facts which ”
° - are admjissible n may not bearelevant for example, qUesuons permntted to’be put

- ‘ m\cross~aXaminaﬁon ta test; {he varacxfy or impéaach the, credn: of witnesses
PO " though not rélevant-are admissible. The probatiye value of the evidence isthe’
.o weightto'be given taiit which has to. be jrﬁiged hawng regard\to th facts and .-
L crqumstances of each case. v .o B oy
;” - SECTION 32 EVlDENCE AGT DYING DECLAHATION ‘q:.» ‘ i

. e s Though dymg declallatlon is mdlrect*ewdence bemga specie of hea&rsayL ;

yet it {s" ansexception to the ‘fule against adm;sstblllty of hearsay ,e\ndence. -

T lndeed itis- substantwe evidence and° like any, other substantlve eyndenqe ;
1

J’- s qu]res na- corroboratlon for forming basis of cofvictioh.of an accused But. *
. ’ tbenthe,questlon asito. hpw much weight can be attached’ toadying declaraﬂon«

e - 1s,a questlop of fact andihas to.be defermined on the fagts ot eachcase, ' ™
#, © e dtean not be said that unless' the dying declarahon istn qusstion answer
. form, ircould notbe accepted Having regard to thesanctlty attachedto,a Qyjng

i declarahon as it comes'from the mouth ‘of a dying person though; unlike the® 3
L puncnple of English law he ‘need fot be'under apprehensuon/of death..it should',
- j:‘ he'in the actual words of fha maker of the déclaration. Geherally, the dying {‘
L. declarauon ought to be. recorded in the.form of questions-and answer but if a;, f
il ,:;3 dying declaratnon is'not elaborate but consists of only afew sentences and ls
ey ih the'actual words.of thé maker the mere fact that it is natin question-anSWer
a :. 3 fofm_ cannot be a groqnd “against.its accepjab;hty or rellablhty, The niental “
2l pqngimon of the maket bt the declaration, alefiness -of. mind, :memory and-,.
B l«m ?undersfandmg of What he'is saying; are matters which ¢an be gbserved by any
g persén Butfolend assuFance ta thoke factars having regard i fo the lmportance -
'%'Z ey ot ihe dymg declanahdn, the certificate ofd;/medlcally trained person is ‘insisted

b EN

XN 5 f. iy ugon “In the abserice of availability of g dactor to,certify the above mentioned *’
Lé AT ;actors, if there lsothere\udence to show that the;ecnrder of the statement has s
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State (Delhi Admfnistratron) Vs. Laxman Kumar, (1985) 4 SCC476 1986
SCC(Cri) 2; State pf-Orissa Vs, Parasurar Naik, (1997}1‘1 sce 157 1997
SCC (Crl) 1177, explained and distinguished, The, meritat condition .of the,
makey, of thedeclaration, alértngss of mind, ﬁnembryand undarstandlng of what
he is saylrlg. are matters which can be observed by any.persoh. But to longs.
assufance’ to those: factors having regard -to the importance of the dying

declaration, the cettificate of a madically trained person is insisted upon. Inthe -

absence of availability of a doctor to certlfy thé above-mentioned factots, if

there is other evidence to show. that the tecordet of the statement has satisfied -

hlmself about those requrrements ‘befote recording the dying declaration thete
is no reason.as-to why thedying declaration should not be accepted

ORIMINAL“TRIAL ACT OR OMISSION . | >

T Actor omlss:on it deliberately done in favour of the aocGSed who Was a
member of the police force by the investigatirig agency such omission would not

LA

'be' faken in favour of the accused, “Though the prosecution has to prove the -

casgagainst the actusedin the mannerstated by itand that any act or omission
-onthe part of the prosecutlon giving fise to any reasonable doubt wolild go in
fayodr.of the accused, yetin acase like the presentdne Where the record shows
“that: investigation-officers created a mass by bringing on' record Exh. 5/4 and:
GD-Entry 517.and have exhibited remiss dnd/or deliberately omitied to do what
fhey ought to-have done-to bail out the appellant who. was a member of the
policg force or foFf any extraneous redson, the intetest of justice demants that
such‘acts br ofissions of the officets- of the, proéecutldn should not be taken
‘in favour of the accleed. for that would "amotint to giving premlum for the

wrorigs’ o, ther ptosecution designedly commiited to favour the appelfant. In. "

such cases, the story.of the prosecution will have to be examiriéd dehors such
omlssrons and*contaminatéd- condugt of the. olflclals otherwrse the mischief

which ‘was deliberately.dorie would he perpetuated and justice would be denied ]
te the -complainant party and this would obwpuely ghake the’ ‘confiderice of the.’

people not merely in the law- enforclng agency but alsoin the admlnistration of
;ustlce . .

Fleterence i5 invrted to .the followmg rulings also State al‘ M.P, Vs, Ram

Garib, 1998 (1) MPWN 216 iy which it is held" that it"dying declaration is

recorded by doctor hlmselt no ceitificate of mental ¢ondition is necessary. Even
if recorded nof i in, the language of the makermake no differenée when doctor

:hag no reason fo record, false statement. It was’ further held that dying
declartr’on Jmiay. be recorded by anybody presem at spot.’ No Torm'has been
fcrrmedr Normally it should be recorded in quéstion and answer. Maker must b
mehtallytlt Jithe F.LR. Is lodged by the.deceaseditbecomes dymg declaration
after the death of the deceased. In 1998, (1 ) MPWN 232it was held that a-dying
_decfaration récorded by.the, doctor i question and answer-form proved by him *
“can.be nmade the basis for conVIctlonf -

.NOTE : Readers are requested to-go. tthgh the texl of the Spureme Caurt
judgment: -
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. 2241998 (1)vroru BHASHWAR 196 - * “ L
., <. PAMMI ALIAS VIJENDRA SINGH vs. STATE QF M.P. I

<154CR,PG ‘FLR o0 ©h
. .o paragraph 19 of the rudgment the Supreme Court hetd that * .

-+ ; . ;, . “vye make anote of the fact that PW { has said in‘evidence about the '
- presenee'ot the ‘other two wrtnesses tearned-senior cou.nsel attacked
+ theirtestimony tainly on the grodnd that their names did not find a
L T 2 plac:e inthe. Flthor in the Inquest Réport; but the rnvestlgatmg ‘officer.
g *.x » ;came 16 knowoﬂhem onlyata laterstage -of mvastlgatron. Itis.a matter.,
< otaappreciatron of- evldence andthe mere fact that PW 1 in the qnjpred
, o .‘ candition did not'mgftion the:names of all the. eye-witnesses:when he ’
. L. gaver the first information statement is no ground to frown at the
Y O " ayidenge. of-P PW.:2 and Pw 4" o [

Ty

L»CRIMINALPRACTQGEM B T

o -+

- ) Statement riaeorded in andther.dase cannotbe used in any other case. In*
- " para 17 the: Supreme Court held thaty

*

-

!
.

. t‘The $econd premrse is;that oné Purushottam, dnver, has stated in -
. <t s CExhibit.D-8 that after the incident in this case, he'had occasion totake
e #* . . one Rajendra Paﬂa on d.imotof cycle from Panchsheel Store (Mangal
) ot - Warla). ThUS, learned Sessions Judge used ExhibitD- -8isacopy of the
L. , deposmon of a ‘witness’ called Purushottam recorded in" another
‘ ) ot cnmmal case tned inthe Gourt of M. E, C: The deponent Purushottetm‘~
s was not exarnined as_a withess in this case. We have absolutely np,
ca ., doubtthatthe Sessions'Judge had committed-a gross error in bankrng
i on Exhrblt D-8' ior any purpose ‘whatsoever i in this case,” - :

X
+ "JUDGE s {" e . £ v . . b,y

A Trmesand again thrs Court has emphasised the need, to exercrse Judrcral -
restraint; paniqulatN ‘while c;eahng with judgments "arid otder 16, the' lower -

Courts We are in agreement with-the. submission of Shri Sushil Kumar, Senror

P - courisel that the High. Court should [fidve- avoided Such types “of unsavoury
remarks agalnst a Judrcral personage -of theJower hrerarchy '

4
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- 23; O 22’ GPQ, BOMBAY PUBLlC TRUSTS ACTS 1959 SECT]ONS e
. “‘ * SO AND 50 A. i . ::, Coa ' \ N ,«1\~ " « * X”
Lo+ (1998) 4.SCC 343 - T C e -
. _ SAIYAD M@HAMMAD BAKARHE:LIEDHOOS VS ABDULHABJB HASAN
o In paragraphs 7 and 8-of the judgmentthe Supreme Court held as’ under.

P y - “Secnon 50 Aqusestnecharrty Commissronerawrth poWérrnaddltron
vt . 1o Séctlon 50 1o frame. . amaigamate .or modify .any. scheme in the -
- -" interest of proper management -of a public trust. Thjs is exercised: -
B _z+_eithersuomotu. when he has redsonto believe itjs necessary todoso .

LR orwhentwo ‘of more personshavmg mterest in"a public trust make an -

. appllcatlon to hlrrj in erting in: the prescnbed manner. This merely -
et - o + - - - -
R , E e .
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. ‘from its legitifviate ‘path and where the materials are before him of '
3~ placed before him by the said two persons, thep to hold abatement of -

’

T T TR x Y T BT paian w‘ & TP

enables the Charity Comrisroner to mxfiate procedmgs for settling a-

" seheme for the: proper.management or administration of a pubile trust,

“Inthe backgroUnd of the  setting of various provisions, the object of the * ~

“Act, the' Charity Comn‘ussioner being.clothed with suificient power to
»  dedl with all exigentles where a public trust or its trustees stay away

proceédings on application of any procedyial laws not ehly wéuld
amount to thé-curtaiiment ‘of his. power but make him spineless and
* helpless to do anythmg in thé matter of a.public trust énding the vety
,oblect of the Act, This | Isa too restrictive interpretation té be accapled,

V<
Y

) procedural law: is-alwaysin aid of justice, not.in contradiction orto defeatk . .

the very object which is'sought to be achieved, A procedural law is- always
subsetvierit to the substantwe {aw. Nothing can be giveri by a procedural law
what is not sought to be gdiven by a substantivé law and nothing can.be takén
away by the pocedural faw what-is gnven by the substantive law4 "

.. Wtwasheld that the Procedural law-is always subsennent to substative Iaw

3

t

v o€

andin ald of justlce arid not fo defeat the ohject sotight.to be achieved,
“ . - +
’24. SECT!ON 9 CPC JURISDICTION OF COURT : FINALITY GLAUSE*'

(1998)4scC 470 . |
"HYDERABAD VANASPATI LTD. vs A.P. ELECTRICITY BOARD

in para .30 of the judgment the Supréme Court held as under ;

“Thetuling doesnot help the consumers in this case. The lmpugnéd .

", . “tlause.39 does hot suffer jrom the vices ment;oned above. No doubt,

¢lause 39.10.6 provides thatthe drdet on appeal shall be final subject _

*+  to clduse. 39,71 and not liable to be questioned jiny any courf of law,
Slmllarly, clause 39.11 makes the ofdet of the Chairman or his

+  hominee tinal dnd riot liable 1o be questioned in any court of law. But *

fearned Senior Counsel for the ‘Board, Mr, Shanti Bhushap, has lairly
conceded .that” the: orders” are sub}ect to. judicial ‘review and - the
jurisdiction of courts canriot.be taken away by the clause: 1t is to be

- noted that the frial Court and.the High Court have in this case upheld
+ 1 the juridsiction ‘of the- civil court to ‘eniertain the suit and consider the
L ! valldlty of the orders passad by the Board against ihe cohsumers.”

i -~ o ‘
95, SECTION 114 [LL (G) AND SECTION 45 EVIDENCE ACT :
(1998) 4 SCC 336

STATE OF U.p. VS.LAKHMI * . ,‘ .

“No- dbubt itis the duty of the prosecutron to prove postmortem hndlngs In

' murderdases, if they, are avallable, Absence of such. proof in the prosecut:on

.evidence in a murder ¢ase is &' drawback for prosecution. However, this case’

cannot be.visited with fatal:consequehces on account of such a. lapse because

the accused has admmed that death of the deceased was a case of homioide.
iy . -~ ¥
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iR ~*NO'I‘E* Readerg ar&;requested to ’go thrbugh the iollqwrng rulrngs also P %

, v a DOCTOR 'DEAD ;- ~1979 . cr.L,J 236 Uagdev Singh, Vs.. State.’ Medrcal
- reportofa dead doetor: is admissible under Sectron 32 (2) of the-Evidence Act, ..

¢ DOCTOR ON LONG LEAVE ; Prlthw Chand Vs. State, h’l R 1989 SC -
. 702=1989MPWNP!. 1 Note No; 123.‘Sectlon32 45Evidenge:Adt, concerned
2 . doctor proceeded ‘on. long teavel Reportt -may: be” proved by another doctor* ; :
' DQGTOR,ﬂ WHERﬁABOU’[S NOT- KNOWN : "Evidence of a medrcai
wrthness whose wbereaboyts were: not kngwn was»,properly admrxted undsr
‘Section 380( the Evrdeqce Act AIR 1957 SQBM = 1958 $CJ 106 _,1958 SCH

3 409,- -~ . PR * PR ,‘ N ~" 7 . . <7 \".

:a iy ST SR e . 1 ATk ' ", ”f
. v 26, secnous ATAND'48. LAND AcomsmoN ACT .wltrunaAWAL FHOM“ :
- ¥ Acoursmou TeoL L R TR S
- : . (1998) 4 SCC 387 ) T ) e
3 " . LARSEN AND TOUBRO LTD. vs STATE OF GUJRAT s

) X Anowner need notbe givepnotice o? the intention of the State Government
»y 1o withdraw from the acquisition and the State Governiment is at libeity to do i“

. . so.Rights of the owner are well protected by sub sections (2) and (3) of Section

+ 48 of the Act. ‘Such withdrawal from acqursrfuon must:be preceded by a

~ nofification to the benetrcrary for.whom ;acquisition praceedings were Jmtrated

~andalsoan opportumty to such beneﬂclaryto show cause agamst the praposed

, wrthdrawal o ST . R ;

. ) * . 1~ . ‘.u, KQA * 1 ,:# ‘:t' L. ) ‘

'z 27 CRIMINAL TRIAL DELAY IN QUESTIONING WITNESS , W !

i . - (1998) 4 SCC 494 el LT

. -MOHD. IQBAL VS, STATE OF MAHARASHTRA «f_ T E
g Merely because a wnness was examined after a considerable. penod from

. the dafe of occurrence his:evidence need-nothe drscarded onthatground alone’ *

. but at the same time while testing the credrblhty -and assessing the mtrrnsrc .
“worth of such witnesses the délay in their. examrnatlon by the police has to be =
borne in mlnd and their evrdence WOuId tequire a strrcter scrutlny befare bemg e
accepied < -

3 - b "*. S
: SECTION 9 E\{IDENCE AC‘I‘ TJ. PARADE N
When accused is known o the witriess by faca only and not by name then g
oy evidence of Tl paradecan corrgborate the substaritive vidénce af identifigation’
.in court: If the- witness. knew the, accused persons, eithar by,name or by' face; wf
- the questibn’of the’ po]rcesnowlng himthe accusectpersonebecomes rrrelevant’ :
" lfthe witness did not know'the accused persons] by name but could only rdemrfy,
.. theur;appearance then a test rdentrflcatron parade was necessary, so that, the * ;
v i “substantive evrdence in-court about the identification, vihich is held aftera farrly
long period; could get corroboratron from the T.1. parade.'Where, accused’is *,
shown to. the witness, durlng investigation; then the. so-dalled rdentrﬂcatmn W
parade !oses rts value encj identmcatron in courta|so becomes lnconsequentral

LT “,?‘*‘ S5 FRN - * " L
. . . .

LY A”Ye"‘ ,(41)
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Please see (1998) 3 SCG 625 (Bonny Vs‘ State) Reported in th|s

magazme, . .o o
r ‘ o . .
«gﬁ WORDS AND PHRASES : “PARTY AGGBIEVED" AND "PERSON
AGGRIEVED" . iy .

¢ (1998) 4 SCC 447 ‘
. GOPABANDHU BISWAL VS, KRISHNA OHANDRA MOHANTY

< Persoris who are. dlrectly affected and »mmedlately affected persons are

~par’ues aggrieved. However, persons remolely’ affécted, are hot.parties

aggrieved. On facts it was held that persons who were rot dlrec!ly affected by

- grant of relief to the appellant , but their chances of promotion in futuresmay

_have'been affécted, were not the parties aggrieved. But they have remedies

available. Such parties could avait-of the remedy of intervention, révlew arnd
SLP.at appropriate- time.

< In'paragraph 14 of the judgment the Supreme Court held as under T

.~ “Thesame,s the casé with the appllcahtmn Review Application No, 18
™ '+ of 1998. These two applicants in Review Appllcatmq No. 18'ct 1893
. were direct recruits to the Indian Police Service of 1975 and 1976
. .- batches. The quota for directrecruits is different and these applicants
. 7  were not “concérned with the appointments-made within the quota of
: ‘promotess from the State; Police Service, Therefore, it is difficult to
» look Upon them as petsons aggrieved. If.at all they would be affected
Cry by the promotion given to the original applicant-Biswal, that would be
Y. inrespect of their chance, for promotion to the next higher post. This
does not confer-any legal right on these applications. They cannot,
therefore, be, considered ‘as persons aggrieved. In our view the
. Tribunal was not entitled to, and ought not to have entertained the
. review ‘applications once the’ special leave petition from the main
“f . judgment and order had bgen dish'ussad;
oo i ¢ ®
29 O 391 AND 2 CPC STATUS QUO ANTE :
1998 (1) V.B. 246 .
. *LOK SEWA SADAN VS, MUNICIPAL- COMMISSIONER

Person ﬂispossessed forcibly may be put in possessuon by issuance of
temporary lmunctlon in mandatory form. . .
X S :
30 0 6 R 2 CPC AND M.P.A, C:A, SECTION 12 (M{E):
1998 (1) V.B. 191
MOHAN LAL VS. YOGENDRA NARAYAN : !

. PLEADINGS Referring to AIR 1997.SC 59 Mrs, Minal Eknalh Vs. M/s
Traders and Agencles in which it was héld that :

'

“It would have been better if she Had refefred to those facts but mere.

omission to state them in the' plaint ‘¢annot be regarded as sufficient
for disentitling her trom claiming a decree (oremction, if otherwise she

(42)
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’ “isable’ to prove that she requrres reasonably the sull premlses for her
N qccupatlon ; s T . Kk
The contenllon of the langlord was upheld.
- @

RETIREMENT.
1998.(1)V.B.68 (SC) =
LK. MISHRA VS. UNION'OF INDIA - © -

]

v Compulsory refirement is not pUnlshment No rules of natural Justlce need K

to be observed. If should-be in public interest. Blantished service! .record for
years together. Minor pumsfhments alsoinflicted. Orderof complusory retirement
Is not arbitrary. Flegulatlons 199 and 207 of the'Ruile 48 (b) were referred. I was

-held that employee passing S.A. S‘,examlnetlon not corisidered for promotlon
because of his bad record. Merely passmg of such examination does not wipe -

aut that record It may be'used for ordenng compulsory retirement.~

N - ® ) . -
32, 01R 10 CPC: OPPORTUNITY TO BE HEAHD : .
- 1998 (1)'V.B. 68 (SC) ' . ': SN

LK. MISHRA VS, UNION OF INDIA -

> Allegations of malafide against officer cannot be heard wrthout Rnpleadmg
hinTby name and in absence of pemculars of malatidet was alleged in.the suit

. that the Accountant General M.P: bore.grudge against the appeliant. This
argument was rejecled because the racord before the Supreme Court did not
reveal that the concefning Accountant Ganeral.M.P. was party to the suit. In
fact he was not impleaded by name in the suit. Further the allegations against

the Accountant General, M.P, were ‘totally vague. No inference of malsfide-
could be drawn from such allegatiops, In the absence of 1ull facts and’

particulars in the plaint in respect of allegation of malafrde, the order of
compulsotlly*retrrlng the appellant cannot be held to be malaﬁde orderl

)
33. O34 RS5ANDO9R'13 CPC FINAL DECREE
1998 (1) MPLJ 546
. NANDLAL'VS..NATIONAL INDUSTRIAL DEVELOPMENT COHPORATION
Semce of notice is essential betore.thie decree can be made final. When
in *final proceedmgs the defendant can have same say to avoid ‘sale of
mortgaged property instituted. He has fo be heard'and a notice has to Be served

[}

onthem. That is a baisc requirement. The final decree passed ex-parte was set *

aside by the High Court in the-absence. of the notice:

- . .

.34, “SECTION 12'(1) (C) MPACA.: ' ’

1998 (1) V.B. 40 (VIDHI-BHASWAR) ~ L
SURESH V5. PRABHULAL g T

Accommodatron let out for resrdentlal purposes and there after some part )

H
>

; - P (43)
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g of the. accommodatlon was staﬁed to ba used fdr tromng cIOthes‘ The usin us

. mconslstent and tenarit is hableto be avicted. Judgmems of 1979 MPRCJ 110
and 1985 MPRGJ 44 dlstlngulshed IR .

® .

35 SECTION 385, 386 AND 374 CR.P c. : CRlMlNAL APPEAL EXPARTE
- " HEARING- : " |

R 1998(1)VB 23 .

MANGU VS. STATE )

. .. ~Appeal against conviction, In such a casé whers accused and his counsel
not appeared in the court the appeal was-still be dicided on merits after perusal

a

-~y

< -of. records and memo*of.appeal. In cirminal cases if, none, appears for the .

,accuSed his dppeal exparte: argumients. can be heard. (1994) 4 scc 664 and
AIR 1996 SG 2439 fo]loWed t,

»

5 . ‘._
36. ‘SECTIONS 52 AND 57 N.D.P.S. ACT i
* 1998 (1) V.B, 31 ° ,

.. ~AMBALAL VS. STATE v
"~ Thess prdvusions are directory.and not mandafory in nature. A, l R, 1905

8¢ 'HS'ffollowed . ; %
»¥ - P ‘_. " . ..

37 038 Rr1AND20PC .o

1998 (1) V.B. 238 ‘ £,

'+ " SHIV GOPAL VS, VISHWANATH PRASAD

‘Factfum of possession should ‘be adjudged as existing on date of suit.
Support can be had from documents commg in ex}stence after the date of the
Csuit * A
N LN o ‘ .

38. SEGTION 302 1.P.C» MURDER *APPRECIATION OF EVIDENCE

1998 (1) JLJ ‘298 (SC)

SHEIKH ABDUL HAMID Vs. STATE OF M P.

" In the present case there was’ no -eye Witness of‘the’ mutder of the 8
- deceased person, i.e. murder.of wife, daughter antl soh, But dead Bodies found
in the Innef room in exclusive possession of e accused, The victim missing
for21 to 2% months but ho heed paid by the accused, Key of the Yoom was also
. “found In possession of the acciised, Hénce held that motive was established
and unk of circumstance completed even, from medical report. '

(]

~ 36, SECTION 376 LP.C.+ RAPE - con.l.oauw. LANGUAGE :
, 1998:(1) JLJ 290
VAHID KHAN VS, STATE OF M.P, * | - * -

B

The prosecutrix used the expression, “BURA KAM KIYA" When such an

.. act has been stated to have beeri committed &fter romoving her-clothes tape

s meant by such act. In this regard the ruling of single Judga of the M P. High
. ; , ., ad) RS

. < ~
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Co»rt m cas@ Kaﬂash Vs, (State of M P, 1990 ) MPWN Note No. 56 was =
: dintmgu;shed LT s v

A
Further it-was-held rha”t a judge | is under obhgatron to understand whit the
~ _Witness desires to convey Language used by witnessjn deposition should be* _
"“understood by the judge. [t is common knowledge thatin different parts of the
contry; a paricular.act is.described in, many ways and different expressiop are’ 4
. used for the purposes of same-act, Evidence of witness has to be.understood
- from the knowledge offhe people of that area,: It is not expected from a witness -

':r

PO 4

* . touseln deposrtron sheet the words mentronedm codified law. A judgeis under .
. an obhgation to understaqd iwhat a witness désites taconvey. ' - " ¢
e, . w 5
40. FIAILWA,Y PROPERTY QJNLAWFUL POSSESSION) ACT 1986, T

. . ~SECTION 3.NATURE;OF OFFENCE BAILABLE OR'NON BAILABLE ;_
ITIS NOT BAJLABLE 3. - . ) -
. 1998 (1) JLJ2B6 - o < .

; . .SUBASH CHANDRA JAIN VS, STATE ", * - BRI
?1.; 2'
é

‘ - Referfing to- Schedule 1 Part2 .of the Cr.P. C it was held that punrshment .
for 3 years and upward Therefore the offence is non bailable. .Ganesh™ ..
* Chandra Vs. State 1987 Cr.L.Jd -931. Ra]asthan was, reliedon .while Unlop of
T India Vs. State of. Assam’1997 Cr.L:J. Gouhat] 1033 discented from” " -

. Note 1 This has been iéported as unreported judgment in JOTl Please 56 SN

v~ svols (1 Part VI oecember,ﬁee? ‘JOTI JOURNAL” page: 43 e
.4.ﬂ—‘:, f

¢ a1, JUVENILE JUSTICE ACT SEchoNS e & 32 pe
, . 1998 (1) JLJ 240. - , v .o, B
. RINKU VS. STATE " .- -

The person brought befare 1he sessigHs Oourt asan accUsed the sessions
judge has power to determine as to whether stich person is a juvenrle orpot. =
* Iffound juvenile such person along w1th record should be sent to Juvemle Court
for rial. - . . . % s

Further drstmctlon between Section.82.and 8 was explained by the H|gh

Court. Section 8.relates” to procedure to be followed by the’ Magistrate. not -

. empowered under. 1he.Act and procédure 1o beg adopted by ‘such’ Magrstrate

- Section 32 related ot procedure ‘whena ;uvemie rsproduced before theUUVenrle

Couirt, Juvenlle Court enters intoan enqurryunfrespect of age when ju,vemle is . J
Pmduced i the Court In itie present tase suchi ;UVenrle was not porduced

‘ v before the Juvenile court. He was bemg tried befgre'the sessions court. When'~ -

. ' he moves’an applrcaﬂoh that his ‘case *be“forwarded to Juvenile. Gourt the , .
Sessions'court cannot apt is'a’ post office. on reoervrng apphcetion transferred

the casetd Juvemle Gourt ’The essential mg;edrents in Section'8 is of formmg v ~'

9 . the opinion by’ sessions Judge “Fol forming such, opinjonthe sessions Judge™ -+ .

.must record ‘a- finding about the person.brolight before it that he s Juvemle e

Such "enquiry was conducted by the sessions Judge, AR VR
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Acc

* were not considered. Enhduiry ‘into the age was also'not conducted. Such -

3
T = T M R s e L L AL SRS i Al et I ™ T

‘SECTION 8 JUVENILE JUST!CE AcT oL A
1998 (1) M,P.L.J, 529 . .
_DEVENDRA SINGH Vs. STATE OFM.P. ©

An application was filed before the Court to tréat the! Accused as juvenile,
used produced horoscope - Affidavits of "grandfather and uncles but they

procedure was also illegal. The matter was remanded to the Sessions Court,

43.

.
“

. *
SECTION 8 & 32 JUVENILE JUSTICE ACT B
1998 (1) JLJ 274 .
SURESH VS, STATE .

Section 8 - Person produced before the Mégistrate sent to competent

authiority is requited to hold enquiry as to age.of- -person so sent. It shall
determine the age of the person concerned, If the-person is produced befare
the Magistrate and certificate of birth even if obtained. subsequently evidentary
-value cannot be ignored. Magistrate has to make an opinion about the pdrson
brougiht hefare it. He shall tecord jnformation whether the person brought is
. juvenile,

SECTION 3 EVIDENCE AGT AGE APPRECIAT ION OF EVIDENCE !

b

[

¥ ‘]:

<

flL.-

. AT
»

-

- 44,

. ¥

.

Age can bé defermined on the basis of genume education certificétes
issued by competent authority, Such record is maintained by campetent
statutory authonty‘

Certificate of birth even if obtamed subsequent after the offence, it cannot
be ignored. Margin of mistake of ossification report should go in favour of
accused persan when there is a certificate of age,

(Sure,sh Agrawal Vs. State of M.P. 1998 (1) JLJ 274)

-

- it may be determined on the basis of electoral rolls. Name entered-in the - -

roll 6f such person_should be-deemed to be 18 years or above.

(Rinku Vs State 1998 (1} JLJ 240)
[

SECTIONS 18 &, 19 HINDU MARRIAGE ACT AND M.P. RULES 1975 ,

RULE NO. 2 (4) : JURISDICTION OF THE COURT :
* 1998 (1) MPLJ 619 ‘
KISHORI BARI'VS. ARUN KUMAR - .

“ Petitionfor dJVOl’CG‘ by husband on ground of desertion, Territotial jurisdiction

ot the Court for the purposes of conferring temtonal jurisdiction is-nat the place
wheré niarital home is sifuated, but the place ‘where the part;es last resided
. logether: Jurisdiction of the Court withih whose jurisdiction parties last resided,

"Dec

re&’by the Court which Jacked territotial jurisdiction js to be sef aside,

Sectnon 18 of the CPC is attracted-only when the lotal limits of jurisdiction

, of court are uncertain and Section 21 of the Hindu Marriage Act contemplates’
. of regulation of the proceedings tinder Hihdu Matriage Act as far as may be by
*the GPC, The apphcaﬁon of the provision-of the CPC hds been made subject

to the other provisions of the Hindu Marnatge Act, Pushpa Datt Vs. Archana,

Mrshra 1942 MPLJ 466 was relled on.

-

®
(46)
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45, SECTION 47, cPc <o Yo et R
1998.(1) V,B.109 * '
.- KamaL. SISODIYA ys PATWA ABHIKARAN

Arforder of compehsatmri was given by the Cpnsumet Forumand the order
for xeco\Iety’was transferredto Cjvil Courtfor execution.of the same. There was
jomt otder' against thase non apghcants for payment-of compensation, There’w,.
weré 3 non applicants. One opponent: filed an- apphcatlon in the Civil Court-
Jajsed the abjection fhat fie is liable only to pay 1/3rd of the execution amount..
,No,_ dbjection regarding jurisdiction of the Consumer Forum. was raised. The ;.f
general ruleis thattne gxécuting court annot- go behind the degreeandijt must’
take the decree‘as it is and should procged to Bxecute it, This section does not
entitle the executing. caurt to. mvestlgate the questlon of yalidlty of. Ihe decree, g
when on the face of it there is nothing l]legal in it. In the instant case by the .;?
impugned order, the exéguting court otdered for execution of 1/3rd amount *
. - againstthe opponent which-indicated that the order passed by the Forum.is not,
_:null and void, on the ground of inherent lack of jUfISletlQn The oppos:te party”
“'was aiso not noticed ‘before passing sucn order. The order of the executing -
“Courtwas illegat apparent on the face’of it partlcularly when-execution of,1/3td"”
amdunt'indicates that'the order passed by the Forum-is not null and void for 4
inherent lack. of 1ur|sd|cuon. AIR 1954 SC 340 Karan Singh Vs. chaman
-Paswal and others and AIR 1957 Rajasthan 267 Shankaﬂal Vs. Matllal and
others were referred to. ¢ .

SECTION: 43 CON]'RACT ACT (JOINT PECREE) AND SECTIQN 25 ;’

, -
< Jointdecree for the 1 recovery of money execution was filedin the Ci\nLCourt

asthe Gonsumer Fo;um transferred its order fo civil court for execution. """1
Execution of the Consumer -Forum's- order was prayed for only against-one
opponent decree holdet as a right ta _proceed agairist all or any one of the *

* * judgment debtors, it fs mcumbent upan the court.to proceed for execution of” ™

*

~

- order for entire amount only against the opponent If there is a joint decree for.™ -4,

recovery of money. in one of joint promtsors may be compelled to perform
execution of order prayed for only agamstnopponent - 4":

NOTE : Please see Sectlon 43 contract Aqt and its.examples. along w1th

Sectjon’ 145, 146 and 147 Contract Act The same ls the prmclple wuth sunues e :
also, L. R

. .
. 4 K] ¢ v "
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" 46, AMAlNTENANCE SECTlON 125 GR P.C. AND. SECTION 3 (1) (8) “

MUSLIM WOMEN (PROTECTION OF RIGHTS ON DlVORCE) ACT, 1986.

. 1998 (1):V.B: 268 '~ . . I ;
. GAFFURVS..SMT. SALMA " . ; s (.77
.. There was a reference’ before the' Division Bench of the M P. High Court <
and the reference was as under: . - W . .o X

RS “WhetheraMusllmfather‘ISHOt liable to maintain , under section 125 -

. of the Code g, Criminal Proceédure, his legitimate minor child/children

Lo above 2 years of-age after he has- dworced his wite through Whom

»

o s o (47} Lo \
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chlld/chﬂdren is/are borm, if the dworceu‘w;fetsunableot maiﬁtain the
child/children above 2 years; Who isfate living wuh ‘hety” * °

Smt. Salma filed & éompos:te application ‘in the- Court of JMEC Sagar-

=%

: against her husband petitioners Gaffu, for graht of maintenance under

Sectlon 125 of the Code of Criminal Procedure for herself and Ker two minor
uaughterS’ namely Ku: Najma and Ku. Nagma. The tiial court granted

~ maintenance of Rs.'200/- per month to non. applicant No. 1 for a period of 2%

.ronths only rom 1.3.1985 tv 18,5.1986 (the date of the commencement of the
1986 Act) and Rs. 150 per nidnth each o non petmoners minor daughters from
f a 1986 to the date of theiy majority. This qrder;was passed on 1.2.94:  Gaffur

! breferred a revision bafore the Gourt of Sssions wich affitmed the grant of

mamtehance to the hon-petitioner. Thé: pehfwnerhled petition urider Section

< 482 Cr, P O. before the High, Court. Hon' b[e single Judge of the High Court did

-not- agree: “With the case of Noor:nnisha Magsood Ahmad Vs. Masood
. Ahmad Haji feported in 1994 MPLJ. 701, The Division Bénch of the High Court
“.m this Mis. Criminal Case No. 1275/1992 detidad 6n 23. 9.1997 held that no

“{ such ‘exceptional case s made out which.may necessitate’ by the Court in
| exgicise of its Inherent power of Settioh 482 of. Cr.P.C, it was further decided
e iha( the peitioner| Gaffur; inspite of his belng diveroed his wife Jfable:to maintain
« His mmbr daughter, under .the provisions of Sectolon 125 of the -Cods;

; Reférence and reliance was made on the decisuqrtof Noor Sabha KImtcon Vs.

- Mahd. Quaslm (1997} 6 SCO 233,
A NOTE : Please refer to Vol. il Part IV Det:ember, 1997 ‘JOT[ JOURNAL’

..+ "DAYALU DASVS. STATE: -

Page No. 35 citation No. 4 for the ruling of the Supreme Court,
o .

47. SECTION 19 PROBATION OF OFFENDERS ACT READwrrH ssc'rmN
360 CR.P.C.
1998 (1) V.B. 297

-

»

. * Referred State of Kerala Vs Ghellappan George 1983. Cr LJ, 1780 in

« which it.was held as ‘under: ‘
L7 There dould be no “ambiguity in regard to the result of S.19of the Act
;j'l 5 .and that'is, it in dny Stale or part of a State.the Act has been brought

N . into:force'S, 562 of the Code of 1898.shall cease to apply, With.the

e coming jnfo, force of the Act {n'the State of Kerala, 5, 19 of the Act

e I, automaﬁcallycamemtOOpératlonandfrbm%hatmomeﬁt the provisions

cfthe Actaré appl:cable in Kerala Stats and notthe provisions of 3.562
of_the Code of 1898, This coqclusuon ‘appears {6 be free from any
controversy< R R S

Relyrng ‘o &nother citation” of 1he Full Bench of, Himachal Pradesh High

3 ae
,‘u W
x

’ lCouﬂ in State ofH.P. vs. Latsingh 1990 Cr:L.J: 728 held that since Section
",119 of the Rrobation, of Offenders Act. was iriade applicable Provlsions of

H
>

Sectmn 360 of the Code aré fully mappllcableL - ¢ )
Reference was aISO made to Sectmn 8 ( 1) of the General Glause Act, 1897, ,

-

SO L
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Accordrng te that‘Sectlon the new enacimems occupymgthe field of repéaled
enactments feference fo repealed provisions’ shall be construed as reference

otprovlsi”ens in.new. ‘'ertactmants. ‘The High Court refiised to interfere with the |
" ‘oider of the: 'sgssions coui’t With. the' direction that in' the present case. the . -

‘sessions, judge Jmust be deemed o navernvoked Section 4 of Probatioh of
Offenders Act 1958 in releesmg the'accused persons on probation of good
corndugt: lticould not have*been done. under Secuon 360 ot the Cr,P. c, -

N

eNOTE Secuon 19°9F the Pmbatuon of Offenders Act runs as under: -

19, Sectmn 562 (Now 360) ofthe que not to. apply in certain areas:. subject
' T to theproviswns af, "Section 18 Section 562 (Now360) of the Code shall,,
o seize ta“apply to the states or parts there of in which tms Actis brought
’ mto force" TP .

e - H . . 3}\ . tv “

48. SEOTION 15 EASEMENT ACT : EASEMENT ON NAZUL LAND
. 1998 (1)V.B. 135 - ,
CHAMAN SINGH VS RAMNARAYAN ) ’

The Hrgh Courtin paraB of the® judgment held thatm facfthe plamtrff claims .

Ihat land as to be yoad if that be so the plamtrff appellant could not have any |

right of " easement as such over the same: The Tright of easement can be
acquired only'ona dommant heritage'if the disputed road did not belong to the

LN

" defendant, a nght of easement as against his.property could not be dccrud. - )

“ N R v - » @ P PR St s .

49. POSSESSIQN KHASRA ENTRIES : o

- 1998 () V:B. 238 ¥ . S SR -
. SHIV-GOPAL:VS: VISHWANATH " ‘ o

. r-The «questlon of possession was declded by’the High Court ln para 11 of
the 1udgment Atis reproduced‘ oAl T, >

.+ . **The Khasras of the year 1991- -9210.1994-95 came into existence after
“, . instititian of the surt The Court was. requrred to consider the factum .
<, ’qf possession on the date of the suit. 'If the Court comes to the
« ©  conclusion that on the date of the suit; the party was in possession,

‘existence subsequently,'but the reéverse would  not'be’true. A Court

s would notbe permitted to presumeihat because.the plaintiffs were'in
~possession in 1995, 1993.0r 1991, therefore, they must have heen in

- oM PRAKASH VS. BANK OF INDIA AND OTHERS . .

-then it can certainly-find support from the documents which came jrito )

<
¢

-

H
A
£

?
Fi

. SRy ,possessron in the year 1990.% . e .
) “ge 2 « > ¥ - LI
\ o L .’ - Lt ¢ o e
Sd 3 SECTIONS 58 AND 55 TRANSFER OF PBOPERTY ACT ORDER 34 o
‘CPC AND. SECTION 128 CONTRACT ACT: = 7 .- T
.."1998 (1) V,B. 226. T

. Mortgaged property Was knowrngly purchased without written permlSSron 5
- “ofthe mortgagese bank. Nothing ¥ Was deposited towards.thie mortgaged amount.~

The transactron Was held’not bonafide, Money decree should first be satisfied

~
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By Sa18 O OH0Agea proporty i proceer s |Esﬂfhcfént then judgrient debtor
- or.guarantor can b proceedsd against, 1992 sc 1740 State Bank. Vs. Ws.

Indéx. qut, R .
Fy P . , 4‘

51, CRIMINAL TRIAL : APPRECIAT!ON OF EVIDENCE : -
*.1998 (1) CRIMES 127 (SC) .
C.V. ‘GOVINDAPPA VS, STATE OF KARNATAKA £

Appeliant's wife came.out of the house burning mﬂameé, yet the appellant
did not take any step to help herortake herto  hospital. Conduct of the appeliant
*after the incident is -a circumstance which is to be taken into acgourit while

ENN
,’\

-

establishing his guilt. The conduct of the, witnesses in not informing the police .

:and taking the appellant's wife ta hospxtal was not uhnatural. There is nothing
“oh record to show that any one of the witnesses was motivated to speak against
"the appellant, Evidence of PW 12 to PW 14 were held acceptable Appellant
. was rightly convicted by High Court.

[ ]

' .52, 0.33 R, 1 CPC AND ART. 39A CONSTITUTION OF lNDIA :
© - 1998 (1) MPLJ 486
FULA BAI VS. STATE OF M.P

" Nature of approach while dealing with prayer by ong alleged to be indigent.

“ <Thé provusions of Order 33 of the Civil Procedure Code have been enacted

. for the purpose of allowing a perSOn td sue as indigniet, if he happens to be-
‘unable to pay the Court feé, Provisions do not mean that the indigent person
~should sell out all his property‘arid put himself withcuf any source of livelihgod,

and should come on road for the purpose of paying the Court fee, Merely -

- because a person has retired it caniiot be said that therefare he can pay the
Court fee form his pension, P.F, and gratuity amount. The State never desires
fo deprive such a retired employee from such source’ of livelihood after

retirement. The Gourt fee can be recovéred from defeated plaintiffin accordance

with legal process. In border line cases attitude of the Courts should be broad

minded. In-democracy tight to approach the,Count for legal relief should not be -

denied on the ground of povetty. That is why the Constitution has taken care
.of that by making provisions of legal aid. Court's decisiot in this context shauld
be consistent with that spirit, of Article 39- A of Constitution.

\aay 57"' ‘ F\-v\.k)ec» vy Daals )

53 APPLICATION OF ARTICLE 182 (2)_ AND (5). LlMITAﬂON.,ACT AND
,ho,snwcpcw-,f_ SR .
~ 1998 (1).MPLJ 438 (FB)) - R
. SURAJDIN VS, SHRINIWAS .

The teference was answered by the. Full BEnch in para 16 part 1 and part
2-as under ! .

- To conclude, our answers to the two questlons are i the negatIVe as
under : ’ . e

+

(50)

© (NO E Please see 'JO’I’IJOUFI]‘\IALiF Vol lil Part 1, Page 26). (Feb 1998)-

o
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T R 0 )*The wnrd ‘Appsal asused as Olause (2)Lof4Artacle 182of the Lumltatuon
. ) Act 1908 means! ‘an, appeal from a decree at an orderwhich js sought “

?Q,...u*- et e e e ,e -~ ™

. L. to be executed, I will not include an appeal made against an order "¢
] ) refumngto set aslde exparte decree underOrderQ Rule 13 of the Cl\ul -
PR Procedure Codesx ' - WL s

,

“(2). Gontest;ng of an applicatiofi by the-judgment- debior tor settmg asxde*‘ ,
© .anex parte decree upder Order 9 rule 13, Giil Procedu:e Code does-

~

not constltutq step-intaid Wlthmthe meaning of Amcle 182 (5) ofthe
; Lumltat;on Act, 1 908 . ) . '
N N - [} o ;*.4 N . >

54. SECTION 13-(2) M.P. ACCOMMODATION CONTROL ACT - INTERPRE
TATION OF WORDS *AMOUNT OF RENT PAYABEL BY THE TENANT";

) 1998 (1) MPLJ 402 <. .
. . . AJAY MAHAWAR VS, SMT. SAVITA DEVI'KARIYA .

. The wards-"amount of renf payable by the tenant” accrumb in sub-sect(on
(2) of section 13°of the M.R, Accommadation Conirol Act as amended by M.R.” -
i . ‘Act No.-27 of.1983with effect form 15:8-1983 have to be read in sequence
provided under the provision as what the Court would do'if-any dlspute astothe -
=+ amountof rent payable by the tenant is raised. Obligatior of the Court thereon
’ starts and the abligation isto fixa reasonable provuslonal rent, 1977 MPLJ 822 .
Anandllal Vs, Shlvdayal dnstmgulshed

. 85, SS 23-J 12 (1) AND 45 -RIGHT OF LANDLOBD TO AVAIL
oL ALTERNATIVE REMEDIES AVAlLABLE UNDER THE M.PA.C. ACT
T 1998 (1) MPLJ 461 (FB )

NE S T

A,

- ‘1

ASHOK KUMAR VS! BABULAL = 1998 (1) 4L 311 L -
‘ Inpara 8-fo the judgehent follaving law was Iaid down by the Full Bench-of
the M.P. High Court; . - .

t

If the landlord defined in sectton 23 . want to‘avall the beneﬂt of chapter «.
ILl-A then they can mamtain a'suit for eviction of a tenant befote the Rent
Controlling Authority on the-ground of ‘bonafidé requirement and in casg, they -
do not want to avail.the special forum created under the Chapter I1i=A and want

+-. to inyoKe theordinary Clvil Gourt Remedy.then that forum will.be available tog.,‘
them and their suit will not be dismissed on the-ground that they should invoke; -
- Hefemedy proyided underChapterlll-A It will be open for the landlords to flIeA 8
a civil suit betore the Civil:Court on the basis of the bonafide requirement, of on.
any qther grounds mennoned in section 12 of the Act. Similarly, it will be'open’ .
for the landlords detmed in section 23-J temaintain a suit befare the Rent
. Controlling.Autharity on the ground of reasonable bonafide requlrement the”
» section 28-J and that’ doe$ not exclude the jurisdiction of the Civil Coutt, if. the
jandiotds sg choose Itis the choice of the landlord and it cannot be restricted, *
that he can only avail the temedy for.eviction on the ‘ground of reasonable- -
bcnaﬂde requlrement beto,ge fhat forum alone.

' ¥
. '
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v.\n TERARTF LA A T A

The judgment in Mahendra Kulnar Vs, Anand, | 989 MPLJ 281 of Single
Bsmch was overruled, s ‘

Evicnon suit already pending on various groundsthe(andrord of the special .

£ ‘category could withdraw civil suit on Bongfide neéd and file application for

evmﬂon under Sectlon 23-A of M.P. Accummodaudn Gontrol Act
. ° v

¥

“56. SECTION 12 (1) (A) AND ITS PROVISIO : (M.P.A C. ACT)

et 1998 (1) MPLY 612 = 1998°(1) JLJ 370°

NATIONAL INSURANCE COMPANYVS. DWARIKA PRASAD '

. Held; that the expression ‘acquire any.adccommodation or any interest
. -therein by transfer' as .sed in, the. proviso to section. 23- A of the, M,P.
" Accominodation Gontrof Act contemplates withinits arbit only those transfers
" which.are infer vivos i.e, between living persons-and not of arly other category.
" The benefit secured under the proviso can extend ohly in favour to those
tenants.where the landlord has acquired an.interest in the accommodation uder
‘their tenancy by purchase etc. An acquisition of ihterest on account of
inheritaice devolution or testamentary succession s not contemplated under
‘the proviso -and it falls outside its ambit. Therefore, the trial courts order
-~ rejecting tenant's apphcat:on was proper. 1998'MPLJ 682, 1997 (2) MPLJ 17,
_Ref,, 1986"JLdJ 524, Indu Singh Vs. Lealawati held to be' ‘perincuriam. -

NOTE Please tefer to Section 12(4 MP AC, A, runs as under :

.. “Where a landlord has acquired any accommodat;on by transfer; no
) - suit fot the eviction of fenant shall be maintainable under sub-section*

{1)on the ground specifiéd In clause (e) or clause (f) thereof, unless
.. a petrlod of one year has elapsed from the date of the acquisltron‘

. Please see commentary on Section 12 (4) at page 316 and commentary
on Sectiofi 23-A atf page 462 of M.P. ACcommodatlon Contral Act by R.C.
Khare, Advocate, 1995 edition. ,

. SUBSEQUENT EVENT - M.P. ACCOMMODATION CONTROL AGT :

} of, Thé purpose Is to avoid-multiplicity o

Cause of action-made avallable durin IQ pendency of the suit nay be avalled
allegation P. Venkateshivarulu Vs,

< M.G.T.,’AIR 1975 8C 1409 and. Mz)nshl Khan Vs. Maya Davi 1993 JLJ 136~
- were relied on;.

" NOTE : For. futhér detalls please go through the followmg law reported in .
" "M.B.Accommodation Control Act 1961 by Shrl R.C, Khars, 1986 Edition page

“No, 228 Notg No. 87, Note No 88 () and Notb No. 80 particularly the followmg
-case law, _

*General rule Is that ihe rights of parﬂes fo a sult must'be regulated with
teference. to thelr state at the date of the Institution of the suit and & suit must
be ttjed In all its.Stages ok the cause of aption that existed on the date of its
commencement and the relief clélmed in"the sult must be confined to mattets
exlsth‘)g -at that date. Durga Praud Vs. Secy. of Stata, AIR 1845 PC. 82 )"

.(52)
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57 030 R 4 AND 0:22 B 4; ABATEMENT PARTNERSHIP .
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N - A
s “Events whlch take place subsequem {0 the Trlmg of an eviction petrtlon P
“under ‘any: Rent Act can be taken into- consideration_for the: purpose of
adludleatron umrl a deoree is made bythe final court determmmg theringts of = |
partles but any event that takesplace atterthe decree becomgs final.cannotbe .
" .made a- ground that séme event.has altered the situation. P.V. Papanna Vs, -
K. Padmanabhalah, AlR. 1994 SC 1577. Sée, also D.K. Soni Vs. PK. .

N Mukhef[IHAIR 19&8 s¢a30” -

G5 “Genexal prrnorple is:fhat subsequent events.are notrced fo shorten the
-litigation when those evenfsaffectthe question interpartes and to do full 1ustrce ’
" between the partigs. Kastoorehand Vs. Kadulala, 1969 ‘RCJ 672 Segalso
J,G. Kohlli Vs. E.C. "{975 RCJ 689" -+ . . .~ '

~ “The prmciple that theicouirt may take notrce of subsequent event has no’
applrcatron where the-service of a notice of demandtor’ arrears.of ret and the
" waiting of the specified perrod thereafter are made'a condition precédent to the. .
filing of the suit and its being entenained by the Court, “That principle applies |
" only to cases where a person comes, to the gourt on a compieted cause of v ..
actron. Santram Vs. Onkarprasad, 1969 RCJ 667.. ) '

- -
- g @

®
x

13

1998 (1) MPLJ 478 % . h’ ,
- PUNJAB NATIONAL BANK VS, FIRM RAM KRISHNA RAM GOPAL .

" Sub rule (1)-of R4in ) 30 of the. CPC provides that it is not raandatory o

jointthe, legal representatrves ofthe deceased partnerasa partyinthe siit, The .

‘suit would not abate ifthe appea] has been brought in the NAME OF THE FIRM.

It is well settled in law that a suit includés an appeal, ’theretore the prrncrplest '

enJomed under 030 R 4 of the Code would also be apphcabie in appeal

‘ N . - R .

58. Q22 CPC-AND O-1 mocpc SRR TR
1998 (1) V.B. 218 . . co e
, SUNIL KUMAR vs: BHAGWATI PRASAD : W N
A syit was filed by jone Bhagwati'.Prasad against Narayan Das and

" Dhalekhan as bélng partners for-rendition of accounts and or dissolution of

partnershipfirm.One. ofthe partner Dhulekhan died but his legal representatrves
_ were‘fiotbrought on tecord. |n due time an attempt was also made to substitute ,
" his legal representative Ihrough an application under O 1 R 10-CPC which was _
.also rejected by the courtibelow, The High Court held that if o, apglication for,
substitution of appelants or, respondents madé within time abatement takes -

>~ place automatically. Suit for disolution of partriership and account was filed. !

The Iegaf representatives were brought on record within time, suit abates-asa -
whole, It.was further held that if the suit is. hasred. for. not bringing legal 7
representatjves on record wrthm:lrmltatlon and no application for setting aside -
- abatement was also frled the filing of applrcatron under O 1'R 10 for making ~
party is a desperate attempt ;

NOTE < In this case surt was not brought agarnst the firm, but only agamst
the partners iny their names .
- .' ¥ . Y
o) ' : N f 1. N . ~
. ,(5?) .r "
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, ' 59, NATURE OF ACCOMMQDATION uor:’n M.m AccOMMODAﬂON

P
L

-t

Y .
* <

CONTROL ACT: © .

"+ 1998 (1) JLJ 360

PRESIDENT, TRANSPORT GOOFEHAT'V& BANK LTD. vs.
,SMT. CHANDRAPRABHA

The .accommodation havmg kttchen smalr s@re room and dining.

Accommodation as-well as a residentiaj accommodation from structural point’

and the-accammodation initially let out for residential purpose and some of the

"'+ accommodation let out was used for non-residéntial purposes thereafter. The

wholevaccommodatlon cannot be termed-as nonstesidential accommodation;

Aqt the accorhmodation is et out for cordposite purpose ‘the landlord is
*entltled to eviction decree on provmg his bonaﬂde need for ahy one purpose.

360 in Which itwas held that the character of the qccommodatiorw whether it is

" residential or otherwise will depend dpon the intention for which it was let out,

But when accommddation is vacant its character becomes neutral,

- Please refef 1o val, lil part IV, December 1997.'JOTI JOURNAL' at page
36. . )

~

.
2 “ L)

60. HINDU SUCCESSION ACT, 1955 (SECTION 5{1) AND SECTION 11) AND

INDIAN SUCCESSION ACT 8§, 372 AND 373 (3)
1998 (1) JLJ 345 :
K. SHYAMLAL VS, K. SUGUNA DEVI

Marriage in contravention of Section 5 (1) is void from very inception. No
declaration to that effect is necessary ‘Widow of such marrfage cannof claim
succession.

Widow ‘of void- marnage cannot - claim succession certihcate for estate of
her deceased husband. That grant of succession certification is a rule which is

to bie promoted and not fo be défeatéd. Certificate is to be granted to a parly -

having prima facie title for the same. Intricate question if involved need not be
decided by the Court. ' oo .
. "
61. SECTION 117 LAND REVENUE CODE ; .
1998(1) JLJ 334 (SC) . T . "
. VISHAL SINGH VS. STATE OF M.P. : o

" Para 4 of the: 1udgment is referred in which it is saitl that,

“No doubt the entry in the révenue fecord was made in favour of the
appellahts.and theif men but such and entry coufd only raise fo a
rebuttable presumptlon."

| M * *
. . a

(54)

NOTE Please refer to Hukumuddin Vs. Prem Narain, 1997 MPLJ 2) -
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~1998.(1) JLJ 372 Y2 ’ e -
.+ NATIONAL INSURANCE COMPANY LTD: vs, DWARAKA.PRASAD )

: . Prevlousbmdmgdeclslqn notconsldered such decnsnon bemg permcurlam J

“. . s not bjndmg,. SO S " e e
x’f « 9 ﬂ.~ & h . 4 PR
63.: STATUS QUG- MEANING .OF : WORDS. AND. PHBASES T

- 1998 (1) JLJ,367° . .° R

, . * ‘NAHMADA MAI KHADAN KAMGAR KARIGAR SAHKAR/ SAMITI
A P VS; LAXMINABAYAN o > s =

" Acllon complamed recurnng in nature,:l' he words “status Quo‘" would mean
S thatstate of things.ds existing on date of passmg of the order qbtained should, =
| be maintained there atter, it implies the existing staté’ of things' at any given.
b pomt of"tlme. [t was furtherheld that tafus quo.tohbe preserved by a temporary
m;unct;on or a temporary mandatory lnjuctlon is the last placeable non-"

" contested ‘status’ which-preéceded the pending controversy. . ° «

Para 7 of the 1udgment referred to words and' phrases Vo[ -40 example
guVen there under : L % ,

“In suut by owners and lessees of Iands abumng on esther bank of river |

: .. toenjain defendants, claiming under Jease from state of riverbed, form .y |
. trespassmg upon Iands owned or leased by plaintiffs, the ‘status quo*. .

; . cof subjcect matter of controversy was'the peaceable, non-contested I
status of” plalntlfts before defendant sought to interfere therethh S

t
% v

a . A
oy A ” e W3 s

. ea. sr—:cnon 34 specmo RE[.IEFACT & BONSEQUENTIAL RELIEF, f
.7 . 02R2CPC-.

.
L oar M le¥Ee

S 1ess (1) dLdag3 (SB) ot SRR
- .} STATE OF M.P VS. MANGILAL SHARMA U j;‘
Urjder Section 34" ot the Specmc Relief. Act a deolaratory decree me{ely& L

. declares right of decree holder. The relief of declaratlon of status of Government {‘T

"servant does not entitle backwages etc. Aftertheremstatement ofa Government ;
Servant- he is governed by, statutory yules and not by the conttact. Relief of ;’
2 declaration simplicitor sought that plaintift is in continous Government service,

i

7 After-decree Suit for arrears of salary mdy face bar created under 02 R2.; - :‘
ve Relayént pomon ‘of the Judgment.in para 6 is quoted as under: . - ¥l
¥ oa
) L. A declaratory decree merely "déclares the nght of the decree holder

o o " vis-a-Vis the. judgment debtor and does not'in terms’ direct the -

s T 1udgment debtor to:do or refram form doing any partlcular actofthing. -

- . Since in “the present case decree does-'not direct, renstatement or
2 payment of arrears, of salary’ the executing Court could not jssue any
- process for the purpose as that would be going outside ot beyond the

BN T e decree. Respondent as a decree holder was free to-seek his rernedy
e RN
v (\"'_,f/ R “ .
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.+ . .fio Jurisdiction to. direct payment of. sarary of grant any..ottier
ey oonsequential relief which does not flow directlyj antl necessarily from

i * " the declaratory decree. It Is not that If ina sult for declaration where
) the plaintift is able to seek furthierrelief he must seekthat'relief thiough
.. 'hé maynot be'in need .of that further telief. n-the present sult the
S " plaintitf while seeking’ relief of. declaration would ¢ertainly have asked
s for other reliefs like the reinstatement, arredrs of salary and

.déclaration knowing that the Government would honour {he decree

S T ‘mere declaration filed by the respondentdplaintiff was maintainable; as
» “the queshon of mamtainabrhty of the suit is hot in issue- before us:

Cases referred i " e t K o

- Roshan Lal Vs, Union of lndla, AlLR.1 967 §C 1889, Stata of Pun]ab Vs,
L Klshan Dayal; A.LR; 1980°SC 2177. Prakash Chand Khurana Vs; Harnam
: S)ngh A.LR. 1973 SC 2065, Prakash Chand Vs. S.S. Grewal 1975 Cr,L.J.
e .*679 (F.B.) Punjab & Haryana High Court.
. NOTE (PleaSe go through the téxt of the judgment)

. / ’ . . £
o 65, PROSECUT(ON UNDER SECTION 183 l PCa, SECTION 340 CR, P. .
. “.* +~CHALLENGE TO'PROSECUTION ;

4998 (1) MPLJ 625, ' N ,
. "KUBPILLMQHAN RAO Vs, MANGING‘ DIREGTION, EclL . .

0 The power to.punish a witness for perjuty is orly with the Court in
" -accordance; wrjq {he provrs[ons ofseotion 340:0f Or.P.C. which require holding

" competent Magistrate. If. the judgmeni of the ériminal .Court is~carefully

- it was not supportéd by the complainant himself, and the petitioners as the two
3. witnesses did not implicate the .acéused in their version given in the cross-
L examinairon* the Criminal Court, therefore held the, offence to haye not been
- proVed The Criminal Court.in its }udgment has not expressed any opinion that
the petitioners as twa witnesses have glven any false deposltionr The criminal
i« Courtalsodid notconsiderit necessary to ‘initiate. any actionfor prosecuting the
‘ two petitioriers for.alleged- offence of perjury puniishable under Section 193,
# Indian Penal. Code. The act of the petltioneré in judicial proceetings which
amounis to acrrmmal offence of peijiry, to be tried in accordance withthe Code
" - .ofCriminal Procedure, canhot be alléwed ta be dealt with departmentalfy by the
. employer [fthe employer is hefd to; ‘be, ernpowered to hold the petitioners guilty
. of periury, the course* adopted would. indirectly mean usurpation by the
departmental authontres the Power of Crrmmal Court, . .
of s f
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N for arvears of salary in the siilt for declerancn, The ekequung Courthas |

consequential- benefits. He was, However, satisfied with a relief of _

* of gn enqulryr recording a ﬂnﬁmg ahd’ making a complafm“for mai by a ..

TR

‘and would reinstate him. We WIII thérefore assume thai'the, suit for -

‘perused, the criminal court has refusédto rely onthe prosecutron case because .

.
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. 1998 (1)MPLJ sahw '

' . . BHAGWATI PRASAD*VS BALESWARDAYAL . T
. T In the plamt the pa{ntxff p]eaded that,only fwb.raoms on ground ﬂoor were.
lef olit to the tenant, Plamttff omitting to menfion other accémmodation lef, out
. to the fenant. In notice to qunt also only 2rooms were mentioned, The trial Couirt
deoreeq the suit for possessnon of two rooms only as déscribed in the, plamt In
appeal by tenanttlandlord tgled appllcatlon to amend: plaint so as to mc[ude
omltted pomon of accommodation. The amendment was allowed by the appeal

. . -n exercise’ of powers under 0 41 R 33 and decréed 4he claim for the’entire -

@

tenanted aécommodatton, In second appeal by the tenant the High court upheld
“the judgment and detree-of the first’ appeﬂate Court- and held that the
amendment was merely for removing maccuraoy ‘or gfnission on the part of
R premlses let out, The tenant admitted his tenancy in the'written statement and.
' therefore "also consequential amendment. was not necessary. Held'that the
tenant was-not, prejudnced by the amendment . e -

B
» ~ 2 ‘ . 5.
s - v

67 DGCUMENT IN SlNDHI LA} UAGE OBJECTION TO SUPPLY HINDI

TRANSLATION; SECTION 137 CPC ™~ - ;- .
* 1998 (1)-MPLJ 641 ST
++""* HUKUMATH RAI VS, SHAMBOO LAL™ ‘ ;

The pla‘inttffﬂhd a document in Sindhi Ianguage as'a partof evidenoet Eoth
‘parties wele conversant with Sindhi Ienguage Section 137 (2) hasno applioabilnty
with-respéct to language of documents. Court canpot: oompel plalntlff to supply - .
tre}nslated | copy ofthe’ ;udgmant in Hll’ldl. Objectlon by the defendant was rightly *
‘refected . » . PR S

. NO‘I'E Please referto M P: Amendments in.CPC underO 13 R7 pub]ished
m ‘JOTI JOUFINAL' Vol it ,Part il June, 1997 Page-30 which funs as’ under "

-Riilg 7. Add the followlng as qub-rule 3)- - 3 . -

N

b3 % ]
-

3

LN

<

(<)) Every documem producedi ih ewdence which is notwritter in the ‘Couft _ '

lapguage of in Engllsh shall be accompanled byfancozrect translat;on into *,
- .English and every document whictr is-written in Court language butin a scnpt
other than? Devanagrl shatl be. acoomgamed by a correct translation into .
- Devnagri scnpt 1§ the document is’ admitted.in evidence, the opposite party

vt snall etther admnt the correctness of the translation or transliteration or submlt‘
:[hls oqutranslatipn ortransltteration of the’ document PO

Rule 9- lnsert the followlng as sub-rule (2) renumberlng the exlstl,ng
sub-rule (2) sub-rule (3)

.“(2) Where the document has been pToduced bya person Who is notaparty
'to suat the Court:may. order and -at the request-of the person’applying for the
return the' document shall order the party at whose instance the document was

-

' produced to pay’ the -cost of prepanng a cert;taed copy‘ . L
¥ J :’:‘;i . % A ¥ v-:h..‘ i } ": v"“(5:7) ’} . : "’ -
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F”’ GB. DISCONNECTION OF TELEPHONE OF. SON 'FOR NDN PAYMENT OF

v
- -

- CHARGES BY-FATHER FOR HIS OWN TELEPI{ONE !LLEGAL :
1998 (1) MPLJ 643" .

MAHESH'AGHAWAL VS, &marv OF INDIA E

i

' DlSconnectidn of Telephone of son for default in payment of bill by father |
with' respect.ta the telephone:in father's name. There was no outstanding bill”

agamst the son. D:sconnechon of son's. phone was |Ilegal Reconnection was

-+ ofdered, o

X =
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“in this jutdgment Sectroh 7 Telegraph Act and R 443 of Telegraph Rules
explamed

.Cases Referred Chan Dalta Vs, Unlon of Indle. 1997 (2) MPLJ 528was
referred in the judgment. Union of India Vs. Firm Ram Chand Naraindas,

, « 1995 MPLJ 560 in which Section 7 (b) of the Telegraph Act was dlso referred

to, The Judgment was drstmguushed
c °
© 69, “AOT pPOLICY" : SEGTION 147 LIABlLlTY TO THIRD PART'ES\
. 1998 (1) MPLJ 645
'OHIENTAL INSURANCE CO. LTD. Vs, RADHAF?ANI

" The clause i in the policy called Policy for Act liability was in the following
terms - "Lfability to Third Parties. 1. Subject to the Limit of liahility as faid down

" N

m the Motor Vehicles Act the. Company will indemnify the'insured jn the event .

Y
‘t

“4

of accident caused by.or arising out of the use of the Motor Vehicle-anywhere
'in India against alf sums including claimant's cdst and expense which the
sinsured shall become legally liable to pay in respect of death or bodily injury to

. »any person and/or damage fo any property oj Third Party”. ,
‘ The liability of insurer to third parties eccuring in“Act only palicy” underthe,

Motor Vehicles Act, "1988 covers death of. bodily injuries to any pérson,
.considering the words any person' in thé context-of the legal instrument, the

meaning is absotutely clear and manifest and there is no justificatiort to give a.
. testricted meaning to the'said expression:. s The terms and conditions being wide

enough the polrcy of the present hature would cover an 'occupant-of any jeep
who is ‘carried Without hire or raward. The'.words ‘any person’ are of wide
ampl[tude and the Ilabillty accepted by the lnsurance Company cannot be
curtarled or restricted. Co - . . o
P .* o . # . . .» A N . . .
70¢ MAINTENANCE UNDER SECTION 125 CR Pc'.« o,
; . 1998 {1y MPLJ 654 " : ‘ :
KAMALA BAI VS GHANASHYAM AGRAWAL ‘

‘_ The rial Count grarited maintenance to wife at Rs. 500/~ where as Rs. 300

" - gachto3 chﬂdren permonth Inrevision before the sessions Judge ths sessions.

Jjudge did- not assugn any tedson for fedumng the amount of mamfenance but
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. stated that the'amount granted by, Maglstrate was excessrvé; Hald on the facts « ‘
of the case that the ambunt awarded by the | Magrstrate being reasonable and*

K ; -not excessrve order of sessrons judge v(as Set asrde. R §

v l..,A Rl T . . 'i . ‘ o o , L

-~ 71013 ‘AR 1&2 : ’APPLIC;A‘I‘ION WHEN neournen et

. . 1998 (1) MPLJ Gss ‘wj LI - . 4 < '
S OMPRAKASH VS, NANDLAL ~ - 7 g e

oo ' Once a doeument has been, ptaced on’recerd aseparate applrcatiorr under- -

- O18R 2 is not requrred to be given. Y . N I

“013R2of the Code deals with the eventuahty where documentshaVe not
. been placeti on the record.in terms 6f O 3R 1. Once a ‘document ‘has been ;| 3
placed on record then, a separate applreatroh undet O 13 R 2 s not'required -
" to be given, The above is the clear intention of the statutory provisions ofQ 13, -
Ar. 1 and 2. Even where an applicatiori under 0 13 R2 CFC is made, then thrs

i apphoatton is-not to be.rejected. X et
W " - .
72. SEGTION 18 (2) (D) HINIJU ADOPTIQN AND MAINTENANGE ACT & ;
. LIMITATION ACT ARTS. 58 & 105:. , . " s « = "
. - 1998 ()MPLIST2 . - T ;
e KOMAL SINGH VS: SMT KAPURL BAI, R A ‘

-+ _Rightot malntenanee ls -a constant right.-Once it has started it accn%es de
die in diem, i . day to, day. In’ suqh cases time wilt run when the claim is flrst
denred. Cte IR . T

[ v 3' ’ - 1 .‘ :
FRNDAN £ 8 MOTOR VEHIOLE AQT -"SEGTIONS 146 & 147 AND SECT[DN 1 B
e CQNTHACT ACT* MINOR. OWNER- OFTHE VEHICLE 1 e T
“1 % +1988 (1) MPLJ 676 - I ik

»

¥ NATIONAL INSURANGE COMPANY LTD. vs. Kbsum DEVr " ..

EET The contractof i msurance is in the natures of mdemmty whereby the insurer
i, undertakes to indernnify the' msured on'the happemng of an uncertajn eventby -
+* . use of motor ‘vehicle which makes. the mSured liable;ta pay. No provision of

Chapter Xl of the-Motor Vehrcles -Act, 1988 or any’ provlsron under Motor .;
"Vehicle Act. 1988, prohrbits that. the-policy of insurance Gannot he issusdto a".
-'1;’ o€ registered owher of: the vehicle'who is a riinor. on the other hand.a reglstered
o ;', “owner, who is minor of not, of a motdr vehncle, Which is to be used at a public .
place&such vehlcle necessarlly has to.be ifsured againstthe third party.risks®
) under section 146 of'the Act; The contract of insurafce dbes, not create any -
Ny Itablllty on the minor Tbarefore. it'would not.be void.On the othar hand the’ f” '
* contract of i insurance is forthe, benefit:of the minor; hence rt would not be void

. - contract byt it would be brndmg on the’insutance company to, indemn!fy the |

rnsuredlowner of the vehrcle .and to pay compensatron under’ the award -
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Cases Referred R o,

T LA Raghavamma Vs. A. Chenchamma, A. l R, 1964 sc 136, NewAslaﬂc 8
Insurance Co. Ltd. Vs. Pessumal Dhanamal Aswani, AIR 1964 1736, Gopal.
Krlshna]f Vs. Mohd. Haji Latif, AIR 1968 SC.1413. M/s Automopbils Transport

. Vs. Dewlal, AIR 1977 Raj 121, Northern india General Insurance Co. Ltd. .
Vs. Kanwar]ltSingh 1973 ACJ 119 (All;). Great American Insurance Co, Vs. N
Madanlal Scmulal. AIR 1938 Bombay 353 (363)., :

4 ® ' :
74, PUBLlC STHEET GRANTING LEASE OF : SEGTION 323
M.P. MUNICIPALITIES ACT : .. o -
1998 (1) MPLJ 687 ~ )
MADHUSUDHAN Vs. STATE OF M.P. T )

Publlc street is to be used as a street and cannot be permitted to be.used-
*for any othier ptirpose. Piece of land forming part of public street was allotted
“by C.M.O. to the petitioner for business purposes. Collector passed order ~
. under Sectién 323 staying allolmeht of the land. Thé order was upheld,
o, . . o
L T8V AOT 1988, SECTION 166 AND’ 140- ’ - ’
" 1998 (1).MPLJ 697 C

\

¥

% KRISHNA VS. J:P. SHARMA .
. Shiv Prasad, husbanhd of the appellant Kﬂshna was wwkmg as daily
labourer {peon) in O.F.K. Government College, Khamaria, Jabalpur. He'used
%o bring the Principal of the college who.was cardigc patient on the scooter -
. belonging to the principal, The dally wager was asked to fill up the fuel and _
check'the air. On way back'the deceased collided with the electric pole and died
due to accident. THere was no éase of negligence here and the deceased not
" entitled to compensation. THe, claim patition was dismissed. . .
; ’ " » ¢ . . N 1 ‘:’
+ 76. §S, 23 (2) AND 28 HINDU MARRIAGE ACT L
. 1998 (1) MPLJ 700 - . ‘
. SATYAVAT!I VS." RAMDEO 0

¢ Ppara 15 of the judgment is quoted here-: .

+ . -, “ShriPR. Bhave, appearing on behalf of the reSpondent submits thet
o ., the said deféct cap be femoved by the appeliaté court, When the - G
vy, Iatter, was-taken up on 26-6-1997, I-have'directed the husbarid and C
s \mfe to;be present parsonally, They have appeared on 2971997 and
e - san effort for reconcmation was Ynade but failéd, “Thé defect as pointed
', out by Shri ‘Ruprah’ appeaﬂng on behalf of. the appellant can be .
+ . rectified by.the appellate court is writ large from the-Judgment of the  ° -
Patna High Court in ¢ase of Sushma.Kumarl Vs. Omprakash, AIR
1993 Patna 156 whdrein it has been held that “if the procedure under
sectlon 23 (2) has nof been folloWed by the trial Court same can bs

*
W P s B i
»

(60) R A
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followed by the appellate Court” Reconctllatlon havm fdi d fect
-~ ag pointed out by Shl’l Ruprah no fonger exists:" = -

T ) To conclude it the procedure under Section 23.(2) has not been followed a
by the trial Court same canbe followed by the appellate Court, Reconcrllatron o
T ha\nng larled delect as pomted out.no jonger. exists. ] .
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“ 7. ARMS ACT SECTION 25 &:reanomsr AND DISRUPTIVE ACTNITIES »
(PREVENTION) ACT SECTION 5 ; o : P
. * . AJR, 1998 SC 1516 I N T
-AJAIB SINGH.VS. STATE, OF' PUNJAB™ - . - . S

* ¥

Dunng the: nakabandr, polrce noticed the. appellant movmg in susplcjous. 2
circumstances, Qn personal search, the appellant was:found-carrying one, 32
bore revolver. whleh was jn worklng order. ]t was- found loaded with one empty .
cartndge ‘and five five cartidges. Hewas, theretore, prosecuted for the offence" -
‘punishable under Section 25 ‘of! the ‘Arms.Act read With Sectron 5of the TADA £

Lt ct. 0 v~ .
oS A 2

S In order fo prcve its, case. tbe prosecutron examlned the lnvestrgatlng
* ‘Officer-Jogindér Singh, who was then an.inspector of Pdlice and PW2-Karnail, -
Smgh,who Wwas one of the- recovery witnesses; Joglnder Singh in his evidence, “s

.~ stated thatthe said tevolver was found from the person of the appellant andon * | |
_ examination it ‘wasfolindin working order, He aiso deposed that an attempt was-, "™
s - _ made to pracure attendance‘oftwo lndependent witnesses atthe time of search, - ;'j
* ‘and seizure but they&Were not' avarlable Hei is. lully supported by the evrdence 4
T of PW2- Kamail Singh. + - < g

» . Held that the con\ucuon of. the accused was propeg. Lo S

-
\ ‘\.. \ “ . - ~ A -
n - . ~ y. p. M'v a . . . . PR a0 Tu w N 5
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'78.. DYING DECLARATION; Appeeclmou oFs . - . =l
SECTION 32 EVIDENGE ACT: . .. .. ' .

. .<ALR 1998SC1815 , . ° ' ot
. " .BHOLATURHA VS, STATE.OF BIHAR _— o

The appeliant was convrcted by’ the trial Court under Section 302 of the o
1.P.C.1n appeal ngh Court@ltered his conviction and sentenced under Pact1 - , ¢

X

v
“ I

* of Sectlon 304 I P C. and sentenced him to'10 years rigofous jnprisonment. - N
. The convrctronofthe appellantwasbased solely upén the dying, declaratlon -
. was féund to be reliable. [t was:made by the deceased within about 2° hours* " )

from the incident and a féw houts before his death. In his dying declaration, hg

+ . has clearly explalned how he came to be. injured by the appellant Both the =‘
.0 Courts-camg to the conclusion'about the trithful version'as regards, the fhanner ~
* in which the injuries’ were caused to him. Before:Supreme-Court the learned ; ,
_ counsel for. .appeliant challenged the convlctlon on‘the ground that in view ot."
) mconmstency between thé versions ofthe deceased andthe witness the’'Courts | )
s ought not: to have relled upon dying declaration without any lndependent*
va L oorroboratlon The eye wuhnesses dld nat support the prosecutlon and werg i
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3 dedlared hostile. As they dld AOt: state anythmg abuut the spear blow given' by 3
-the appellant really there/is no mconststency between theirevidénce and the |, €,
‘ dyung declaration.; it was submitted by leained counsel that in the dymgl
- declaration, it'is stated that the appéllant after giving'a spear bfow-had taken’
-“out the Spear from the body of the decedsed andhad taken it awav with tim. - -
.-« P:W. 14 » another thowkidar on the other hand has statedin hig evidence that . . =
. he had produced the speér of itie appellant.before the- Investlgetmg Officer:
_+ That does not,necessanly mean that he had. recovered that spear from the "~

"

,I"’ place of-offence. = " i ‘ .

. .. The .appeal Was dismlssed ,»‘ N [ ‘_ . N

s N '. : ' - N . <
o, DYING DEGLARATION APPRECIATION o#- creon

e ‘,“ SECTION 32 EVIDENCE ACT : ) N

..+ + ~,ALR.1998 SC 1534 . . -, .o

" - KAMLESH RANIVS, STATE OFHARYANA . " ..« .= - o
brin " The appellant challenged het conviction uhder Section 302 ), P,Ct “The !
St conviction'was: -based on the dylhg declaration made. by the:deceased Kavits, . '+ «
i Kavita raceived burn injuries to the-extent -of 80%, In savirig Kavita her husband”

iﬁ’ -, dlso- retaived burn’ Injuries to the extent.of 50%, The doctor treated the - '
B2 deceased summonéd the Naib Tahsildar who'was not available, Therefore, he
#1,- 7 yecorded the stafement of Kavita'himself. If was-tonterided by the counsel for

;- * " accused that since Kavita received 80% buir injuties would not have been‘in

a posmon 20 give a statement and more particularly after she was, givenal’

i

’
s

P lmectuon of Pathedine, He: also submitted that she. had breathed carbon-di« -
" oxide'and. carbon-imono-gxide and therefore was havmg breathing difficuities, .
2 ‘He further submitted that she ‘was also'suffefing at times from hallutcinations
{ " ‘andtherefore the evidence of the Dodtor that shie wds in & fit condition to give <y
't «" thé dying declaration should not have been.accepted. 'Wa fiiid that both the '
e Doctors* have posmvely stated that she.was conscious-when. she gave her
statement. Merely because she had 80% burns, it:cannot be inferrad-that she .
;o wasnotin aposituon to speak No goud reasonhas been  urged for not belisving
.. -thgevidenceof two doctors who have positively € stated that: she was const:voua
Doctor Setigal has stated that he had'put questions to'Her to find otit-how she,
. got burns and whateVer shie had s‘feted was taken dewvx in the words spoken ‘
"> -byher. . ; - :

s

. Wedo not find any. eviderice on the basus of which tt can be satd that she
- - could hot haye made that statement, An attempt was niade in the cross-
. examination of the doctér who had performed post~mortem to prove thatshe =
" ‘cauld not have made such a $tatement in view of the exteént and degree:; of bums
“she had received. But the Doctor clearlystated that it was not possible-to say
that she must have become unconseigus or rgcelving the. burns and that she ~

- would.not have gwen 'such a statement We.do not find any infirmity in the
,evidence of Doctor Sehgal, We- do not agree’ wuth thelearned: counset ihat hls
conduet suggest that he.was not impartial, .
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oo HlGH COURT cmcuums ;o
MEMO NO. 4112/"!/!/12[36[F NO. 5/2 Il 2 - 5/57 DTD. 2‘IST JUNE 1551

2

)

P ADDRESSED TO ALL THE DISTRICT JUDGES .o s
;5“ Suyb : Delay in dellvery of Judgments. - . . 2 P )
4 .| am.to say. that the Hon'bie the Ghief Justice views with grave concem "

. the increasing tendency 1o reserve Judgments in civil suits for more than 15
days and wants'to imPress on the Civil Judges that Judgments must.be deliv-,

" " ‘ered within the time limit of 15 days. .- S
- L.a@m to add, that those” Judges who fail to follow these mstructlons WI“ do ‘
o so at thelr own nsk e .
c S T Reglstrar
- . . - . . R "v - J i ) . .
. « £ ™ [ "
. MEMO NoO. 1877Im L1 ~1x2136/5/2 DTD4 NAGPUR"THE 25TH MARCH 1946,
};‘r ’ Sub]ect Allowlng Judges ﬂme off to wrlte ]udgments in big cases. .
I ‘: -« .1t hds been tepresented to tha Honourable the Chief Justuce that the in- o

struptlons contained -in rule 158 of the Rules and Orders (Civil) (Now old)
- ,’cause undue hardshtp and:j ‘impose a severe strain on Judges whep they have - *
“to.write judgments in‘big cases. The Honourable the Chief Justice considérs x‘
" that; where a judgment reasonably lakes 2 or more days {0 write, it is proper
. that some concession should be glven and that the Judge should be allowed
-, . time off ‘Ro. wnte thei judgment as ha can “hardly- cape with such judgment
adequateiy and expedlttously if-he has+o write it at stch odd times ashecan =
\ - .findiin such cases DlstnctJudges should use their Judgment and allow such

.

" concessnon as.is reasonable. SRR . . vl

... 'MEMO NV 7974Illl-1 5157 DTD, FTHJUNE 1974 - . §

g oL ADDBESSED T0 ALL THE DISTRIGT JUDGES; . - ‘
Sub Grant of coples of depositlons and Judgments. . Lo

‘~ .~ Consequent on the suggeshons of some of the Bar Asspciatlons in the s
.State for ptowdlng tacllmes for ‘making appllcatlon in advance for .copies of -’
deposmons and judgments by taking out carbort copies; the Hon. the Chief "
Justlce is pleased to order that when: the Gouns record atype wnttendeposu- *

: hdn or deluver a type-wntten judgment or- order and an application in advanc{e
‘has been made«for supply of their coples. the Cousts shall get.carbon coplesf

¥ .

made of the deposmonsl judgments/ orders and supply it tmmedlately onpay- -
. ment.of the prescnbed fee chargeable for ordinary, copies, subject to the con-
— . dmons presgribed.in the Hules relatmg to preparation and Delivery of Coples

-
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"MEMO NO. FI/G078, 11,3.225/ 57, Vil DATED THE 9TH AUGUST, 1984
.+ v, ADDRESSED TO ALL'THE DISTRICT JUDGES

. Subject : Payment of Compensatlon amount to the clalmants in M.A‘
Claim Cases.

| am directed to inform you to observe the. following instructions while
.making payment of compensatuon amount 1o the claimants in Motor Acc:dents
" Claim Cases ; -

1.” To strictly follow the direction glven in G H. No. 1449/83 (copy enclosed)

‘(Heproduced here)

2. Taget the account .openeéd in & Scheduled Bank in the name of tha. D;stricf o
+, Judgg M\A.C.T, for receipt-and disbursement of the anount of compensas | .

tion through tha Bank directly to thé clalmams as per the direction in the
aforesaid order. -

. 8. Instead of showing these iransactlons in the C.C.D. Reglsters or in any

- other existing Register in the Nazatat, shall malntain a separate- Register
*+ regardipg the receipts and disbursement of the arnount of compensatlon
relating to claim cases, with necessary particulars

,4 Where there are more than one Tribunal in a Civil District, such account.

may be made operafable by all the members of the Tnbunal so that in
absence of one.memiber, the available members may réceive or disbutse,
.as per directions i in the awards. | am also directed to add further that the
M A.C.Ts. should erisure payment of the money through Bank duectiy to
" the claimants wnhout the involvement of an intermediary.

Thisis essential in view of the increase in Complaints that the rhoney does
not really reach the claimants inspite of ihe award

L
4 . CIVIL REVISION NO. 1449 OF 1983
" .. LAXMI DEVI VS. N.M. HASWANI
. . ORDER IN ORDER SHEET
. ‘ Dated 29-9-1983

T Shiiy.s. Dharmadh“ikan with shn N.K. Modl for Shn N,M, Haswani. Shi
HasWam is algo’present in person. .

.Shri Haswani has filed reply to the notice issued to him. Alongwith the
reply, Shri HasWam has filed a document. which purports to be copy of a letter
sent by Smt. Laxmi Devi to the Hon. the Chief Justice of the High Court, This

5

. document has been filed to show an admission of Smt. Laxmi Devi of her

having.received the amount of Rs.. 64,010/~ from Shi Haswani, Shri Haswani

has stated orally before me that he had handed dver the entire amount of Rs,

64,010/~ to Smt. Laxmi Devi herself on 29-12-1982, out of which she had then
paid hint the suti of Rs.'4,010/- as Shri Haswani's remuneration inclusive of
_clerk-charges Shn Haswani also &tafes that the amount was aciually paid to

T -7 . ’ R (64) ’ + :

+

g
g

. . - -Registrar:
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“him by-the M.A cn; on.37:12:1982'and he had then'kept it in casH: w}th him’
till he handed over the. amOunt in cash’ to Smt, Laxml Devi on 29-12- 1982., ¢

In view qt {his reply of Shri Haswam to the: nqtsde gnven to' him and his orat

-y P 5. _ﬂr OO e

I

P

Devi requiring het, o file her reply stating therein specifically whethier the let:

_'ter dated 23-9-1 983 purportmg to be from har to the-Hon: the'Chief Justice, of

" which a copy has been tlledby Shri Haewam. has been sent by her.A ¢opy o -

this order-sheet together with the reply fited by Shri Haewam be sent t’o her by,
A reglstered posf for this.purpgse. . -, - . y

v * 8hri N.S: Kale and Shrr D.M. Dharmadhukari who are present are reqUested
to appearnas amicus-cunae.

x o,

ax

-

Vg 7

R T

tated +in the presence pf persons aforesald o o ;

SN e :«' e sq/-Js VERMA
TR R D Saoer T - dudge
LATER “ i - T . : EP AR

: A perusalx ot the reply filed by Shri N.M. Haswanl s,hows that a substanttat
part of the' total amouint of cempensetldn awarded to'.Smt, .Laxmi Devi re-'

"~ mains to'be paid o hey ant, that Shri N, M Haswam contmues to appear as.

her counsel In'the case: * . N

T in orderto: protect the tmerest ot Smt. Laxmi Devi It is necessary to
ensure Payment ot the rematnlng amalintof compensation'to her diréctly by a-.
. _ safe method wlthout Invglvmg ‘any intermediary,‘m view of the existing contro-,

" versy relatmg to- peyment ot Rsu 64, 010/ a part of the compensatton awarded“ ‘

“tohers - . : .

v - Invariably, invevery case’ of payment of compensatlonl it 1 the bounden
duty of.all' M:A.G.Ts to ensure that the amount i§ paid- dlrectly to the claimants

- without the interyention of.any intermediary. With the existing bank'facili- .;‘

| ties of payment by account payee cheques, demand draft and fixed de-"
poslts, there can be-no dlfﬂculty in doing so. It is'expected that all such |
payments .hereafter shall be made dlrectty tg-the claimants by thé MACTs -

al adopting one of these, tool proot methods to_ avoid the posstblllty of the victims *
of & misforturie suffering- dolibly, This has become hecessary in. vrew ot the

»mcreasmg number of: such compla]nts, . . O T

i lst therefore, dlrected that the. M. A Ct " Gwajtor shatll ltself ensure payn

A A ,x;

“ statement made taday before me, | direct that a notice be given o Smt. Laxmi _ -

-+ The casébe listed for further hearing on 24-10 1983.5Th|s order is dic- -
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ment of the antire, remalmng amount‘of eompensatlon directly to. St Laxmm

« Devi and thiat the paytent shall not be made to het thfough any agent”tnctud- . 2

. ing-Shi N.M; ‘Haswani, wha continues to appear for tier for this purpose;'the:
B rematning amountof compensation shall be paid to, her by. deposrtmg itin her
v name ina tlxed deposrt for tl;tree years, in a’scheduled Bank . .
A I o . "8k J s,yERMA
. ' . ) : Judge
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T "MEMO NO. A2918/ | m-2; 3/74-375/ JABALPUR, DATED THE 16TH
s MARCH; 1989, ADDRESSED TO ALL D.JS. G
. Sub Reasbdns for awarding less sentence.

Of late, the High Court has come across. several cases, where offence

_ uls 376 IPGC has been committed after December, 1983'dnd even aftar hold--

; :' . ing the accused guilty for the said offence, the trial Judges have-failed\to

- Award the minimum jail-sentence, provnded under the Act. Such Judges have

. * ‘also omitted to- give any justification in their judgement for not aWardmg the-
Statutory minimum punishment,

| .

! .

Lo . Kindly take  steps to draw pointed attentton of all the Ao‘dmo’nal Sesswns

i . . dudges under.you to the provisions of the Griminal Law (Amandment) Act
Lot 1983 (43 of 83) for strict compliance, . . ) -

“r > T v x @ '
7:< v

) .0 NO 30 JABALPUR DTD. 9-1-96 ADDRESSED TO ALL D JS.
Sub Regardlng }\oiding of condolence meetlng 'in sub-ordinate cnurt.

;S : ”- a The above matter was-considered by Hon'ble the Administrative Gommits.
‘ mtee in-its.meeting held on 24th March 1994 ‘and the Tollowing tesolution was
I pgssed : . D&

; } - "ltern Noi 4+ To consider the matter relating to condolence nbserved by
the District Bar ori the- death of Advocates.” ..

" "Besolved that- condolence méetirig in $ubordindte Courts with' the par
ucipat\on of members ot subordinate judzbiary on the demisé of menibers of
‘the Bat should normally be held only at 4,00 p m, after cofnpletion of the day 5.
WOl’k

L . Vam directed ‘° request you t6- kindly observe the above tesmuﬂon sirictly*
Tt v in your Distnct - -

. ‘ L -
\»"“ . . ? . 3y T
,\l 4
.

R 3 o NO. 3235/1"-2-3174 (¢ BATED ath ‘DEGENBER 195 -
- /ADDRESSED TO. ALL DISTRICT & SESSIONS. JUDGES’

K ‘ SUb Instrudions to Magistrates regardlng eopy of F t R. sent to ihem
by police, < =

AS d;rected | have to bring to your notice that Hon’bla the H:gh Court has ™ -
been pleased to pass the following' order on dbove mentloned subjept.: - -

L When a Police Officer delivers a copy of the F.L.R., to Courts, the same
should be.ifmediately placéd before the Magistrate whetHer i js on the-
« . " ‘" Bench or otherwise-and the Magistrate should put his initial.and the date  +
* onthe copy and keep and preserve it and wheu the challan is filed, the copy.
. of F.LR.'may. be p(aced in the cdse Recordé . ) o
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" ‘'MEMO NO. Bl2165m. JIII-2-23/96 JBP. DTD 29th MAHCH 1996 RS
. ADDRESSED TO ALL DJS. LETTER NO, 553]3 4,96." R

Sub Cross Cases (Counter Cases) How to lry. N IR .

7" It hias been. observed, by the Dlvlslon Bench ot this Hon'ble Court in tts .
> judgment dated 2-9:94 passed inCriminal Appeal:No¢ 276/79 {Bench Gwalior) V3
** and also by & Snngle Bench'in its order dated 27-9- 95 passed jn,M.Cr.C. Noz ' -
- -, 169795 (Bench Gwaluor) that deSpnte on well’settled position”of-law' on the -

' Pointsome of the Criminal Couﬂs in the State have falled to follow the correct e
. procedure lald doiwri for trialof crass’ casgs. * - o - y

Itis,, therefore, dlrected that cross cases (t:ounter cases) should be- tr;ed
'separately but' snmultaneousty and contemporaneousty by the same Court and p- J
’.should be: dlsposed of by separate Judgments on the same day o

e A Division Bench of the M,P. High Coutt.in Hakim, Singh Vs.tstate of
M.P. (1994 M.P.LJ “306) heldethat where: cross cases arise out of-the same -
mcldent it-is always des;rable in tbe mterest of ;UStlce ‘that both the cases .

" should be héard one aftar the othet by the'same- judge and Judgment should - .

s -be delivered stmultaneously after the tomplgtion of trial of both thecasesfo”

. avoid confhctmg fmdmgs, though each case should be decided on the” -«

.~ évidence led it gach case., : - R

(Please refer't0'd,0.T.1. Vol, lPart1 Ogt. 1995) e PR

Pleasg also do see Mitthulal and other Vs.-Staté of M.P. AIR 1975 sc. +'
- 149; Ga]endra Slngh Vs.. State of U,P. AIR 1975 SC. 1 703; Kewal Krlshan
*. Vs, Surajbhan AIR 1980 sc ma . . _ .
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b, © .. JHIGH counr OF M. P."MEMORANDUM, .
C <* ™. No,A/4266/ll-2-9740 pt. TF. No.9 »  °

P

, st "27th Jung 1998" I
) . .- EXTRAGT COPY OF ORDER oATso 30-4-9& PASSED N .
; MISCELANEOUS APPEAL NO. 217/98 BY HON'BLE JUSTICE i R
. : SHRI J. G. CHITRE ™ T,

S ¢
Litlgants get faint, illegible cemﬁed copies which they file. along with the > "
* *  appeals, revisions-and other pmceedmgs That also causes Jot of difficulties. .’
.+ to many persons mcludmg High Court Jndges, Lawyers District Judges ot all .
S Districts should'take care to soe that lifigants should get: hggble certified copies o
r * ofthe Judgment/Orders s0 as 'fo enable’them to, file it along the appeal $o.as. - -
. to attowthe High Court té redd and understand the Orders ot Judgments wh(ch s

%: -1 arebeing assalledinthe appeal. The Registrar- is directed to circulate thls order .
.+ ., tothe District Judges who are functioning under territotial jU!‘lSdtCtlQn of thts S
bench sp as to avond any future possible, annoyance to the. ngh Court. '
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SO STA‘I‘E BAR COUNCIL OF M.P. JABALPUF&
! & ' "HIGH COURT.CAMPUS; JABALPUR _. ,
PIN iv482 po7 - - - :

1 - . !ﬁ

Sublect £ Regarding Rule’ 39-of Section IV of chapter ] of Part Vi of Bar .

00unoil of lndla, Rules.

‘f

» "‘.c' R

Respected S|rs. S

At the very out-set, as reSOIved by the State Bar Counoll of Madhya
Pradesh. I-am héreunder reproducing.the Rule.39 of Section {V of Chapter 1l

C¥

,‘i of ‘Rért Vt of Bar-Council of India, Rules Which deals with the proteSSional '

: ,conduct and e’ttquette of Advocates»' ) . B PR
! »c, R R -2 M > er e . ::‘ .
"‘;h : ,""( Rule 39 'J‘{i ;}::‘ . -. . ..-" [P N . ~‘_‘ b4 s
e Y - An Advocate shall riot enter appearance ih any case in which there is °

o ; already d Vakalatnama or Memo of appearance filgd by an Advocate-
LT ™ .. engaged for.a party-except with his consent; in.case such'consent is

T nqtproduced He shall apply to'the Counstattng réasons why, the sajd
P - ‘congent’ should- not be produced and he shall appear only ‘after
PRk nbtammg the permlssmn of the' Courf ' »

’ PR The Statg+Bar Council of Madhya Pradesh in its Meeting. dated 29th.
ik Uanuary 1995 has.expressed ifs deep cofcern on the instarices frequently

e s '~tak|ng place, :when in a pendung case; where dlready-art. Advocate is
P contestmg the case ol behalf of the .patty; the sehond Jdwyet files his
Merno of appearance/vakalatnama oft behalfof the same paﬂy and makes
P "his appearance in'the case on behalf of the same party without taking any
‘ - Gonserit form the Advocate already engaged by the party. Such instances;
o0 lare not only violdtion of obllgatlon and  of professional conduct.and
Y ettnqueties expected from the Lawyers, but also as the malpractices and
", * toutism in the legal profession. Therefore, while expressing its deep

s Ma

" “*goodselves with a request to kindly observe these riles and a!so instruct
* . the Presiding Officers working under yout kind contro} to observe these
'y, . rulesandnot allowthe appearance of second Advocate until arid unless he
< submns a written canisent of the eatlier Advooateengaged by the party or

* convinces the presidmg officer of the Court concerned by stating reasons
.- why' suoh consent is'NOT necessary "

1»12 .

: N a On behaﬁ of the councll, | eamestly draw your kind attentuon for. further

:.L:.. 0 needful in ghe matter. ’ ~s , o

NS o .+ + ' SECRETARY -
NOte H C. endorsed the lotter vide endt, No. A16079 JBP Otd. 9-8 -19&4
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., 2+ concern, the Council has felt it hecessary to draw the attention.of your :

.
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‘ aE .Bonus jugex éecundum aeqvum et bnmm )udtcat et acqultafemvstnctq -
: Jun praefeci SN ‘ i

5 . » x,

“s A god‘d‘judge decide,s al case in accordance w;ih equlty and state of af-

f"! " falg apd prefers ewdence to. strict fegal procédures. . * T
N me%hm@awﬁmﬁﬁmm%mwm
b ﬁﬁﬁﬂaﬁmﬁmm&aﬁmmmé‘m%l e T
E 2 Bohi uducis est causés litium dirimere_ ” e T . ';7,.
A The duty of a. gbod gudge isto extmguish the causes of m.gatlom R
s, R A S ol @) g e o e w0 0
?’:‘3 ‘ **3. ~Bom ,lud;s estzludlclmsme dilatiohe fandare executlom. ot e
' AT It {g me, my ofagood dge to get thejudgmentexecutedW"JWU' delay\ .

":m «*‘4. Noa’refert‘q d notum sxt ;udlce, si notum sitin forma judncl‘ .

3 k ‘» ,Judge\should not allow his personal knowledge of facts fo go mto C°n‘~ L
hor 7 ;ﬂ N ,:stf:laratmn of the cause. o
E " Waﬁmﬁa@m%ﬁawmmﬁﬁﬂméﬁw .o
o ‘:'.; a0, s R R AT R
PN § Optumusjudex gui minimum. . R “ ’ ,_L
""I 5" He Is the best judgewho’ depends theledist on his personal opinion. C
,.:*:*‘ﬁmww%ﬁmﬁvﬁwwwmﬁﬁ%l Cd
. “. ':8 “S?dio etamore»}udéxcareat ’ roor “ e o
L ;: «ﬁ: _A 1udgeshould be free form'hatrgd amilove. . L L
S g R W S sy T
:,.- :- 7; jomc:;a maglstratus non. debenresse venalia,” . f L B

T »oT

AR + Rakts of magistrates (judges): shouidngt be soid.

.‘ ” Wwwm‘ﬁmmm%(@mﬁﬁmﬁmaﬁ . ,*J
“ ~~ %-i) € . o - ,r‘\_ A
Ve 8 A cclpere quld jusmiamffacras nof estamm acmpere quam extorquere "

g v Accceptance of gresents for domg 1ustlce is not acceptance but extomon

},»\1“‘-* mmﬁa‘zmﬁﬂﬂaﬁ Wmmaﬁ%a{fﬁg

k(r mmm(tﬁ’m)%z N . ., », ] ‘Ai

S 9. Actus. judxctarlus ‘corum not 1ua;ce irritus babetur. de mmlstenah autem 3

. guocungue provemt ratuny esto. - . i ) s

_ ? . Any Judi‘c;a[actlon ‘has: been taken wuthout authonty, the same would be k
N PR, . A - 4 A
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void (meffectn/e) bt if the same'is & mmlsténal action, its vaiidlty orinva- ;
lidity would depend on ciréumstances:

mmmmmm%w@m&wmw
aﬁaamamvﬁﬂﬁaﬁmwaamwmmm
\ mqﬁmﬁiﬁlq‘\'ﬁ\ﬁﬁﬁl :

*10, Niltam propnurn est Impeno Quam legibus,
: Nothing i so'becoming, ta-an authonty as to-live acr:ordlng to the law.

ﬁﬁmmmﬁmaﬁamél o

\11 Veritatem quiznon [ibrere pronunclate proditor est Wematls.
.+ %+ -Onewho doés not tell the truth clearly defrauds the truth '

: waﬁmmm%l N

LN 12. Nemo praesumltur ludere in extrerms ' L
T No one is presumied to tnﬂe at the pointof death, -

3,

w18, Nemo prohlbetur pIUn bus defensi onibus uti, - . )
. N6 one is prohibited from. making use of seveial defenges.” « . .
o iR Y o sOw aReR deE B L T
«» 14, Judex-aequitaterh semper spectare debet. Coa T

*A judge should always pay aftention to equity.. * =~ g

'

»

-’

.

.-

<
PPN

B
-
-1

R 00 S

A ¢
¢
it s

N
.o~ .
oo N

T ARI NN TV

-

S

s LA‘.‘)._

2}

i

v gea

T e ) Wl @) o) e & A - -
| ... 15, Judex ante otulos aequitaterh semper habera debet, ’
“ < «A judge should’ glways'have an eye on equity. ) .
16, Judex bonus nihil ex arbttrlo suo faclat, nec preposrtione demestlcae v
RS voluntatis sed juxta leges et jura proriunciet. . o

- A good' judge should not do anything atbitrarily or voluntarily rathér he :
should pronourice iudgment acgording to taw and regulations* '

mm@mm@wwmamaﬁmma v
- egd 99 PR ok wm & ager ffy & wfe

FOURT) Judex debet judicaré secundum alfegjata et probafa.
* Ajudge should base’ his decisjon on allegatlons .and évidence.,

L m&ﬁmﬁaﬁ%ﬁaﬁaﬁ?m%mﬁﬁaéﬂi@l

”18 , Judicandum ést legibus, hon' exemplise. - B
dudgment should be_given accordmg to laws, and not accordmg to

v

LR

-, " examples. . “"3
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. Several coréspondents have wrrtten to e to ask what is
/f:sually meant by:the phrase “general Intelligence” N

“*What", they say. “ss the hall . mark of the mtelhgent man?"

- Now this is not an easy questron to answer. in fact a good
deal of drfference of oplmon exists as 1o, what constltutes
general mtellrgence, or, whether there is such a thing at all

My own view-is ‘thatthere is certamly a quallty of the human
machrne ghat we can call geqeral mtelhgence as drstmet frqm
argy qne difection. "y ~'w .

3=
e
9

ST

., 'as a power to adapt oneself with raprdlly and accuracy to
"one's enwronment. . ;

i N " it is this power of ﬂttmg oneself with case and accuracy mto '
. . the scheme of thrngsthat marks out the man.whose mtelllgence .
s spread over the whole -of- hrs actrvmes '

< Sugh a man has other characterlstlcs of course He is not
. - impulsive, nor is he haphazard. He thinks before he, acts, he
\r weighs up a situation, and makes up his mind with promptrtude
" And havmg made up his mind he acts with decision,

ro venture to think that general intelligence can be: -developed
By practice. Everybody ‘who is in possesjon of -his normal.
faculties has a measure of intelligence. The way to'devejop and
.>expand it is to. check and stifle those quahties that make for ;
ntnpulse, ‘obstinacy, faulty judgment and sa on, N

v

-Lalways come back to the'same point: thmk thmk hard, think
w;th orrgmality and thmk logléallyf but than and keep on; thmkmg
b S Oourtesy : 'sacm-:rs OF SUCCESS’ "
P by E.R. Thompson s

3
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Orrgrnalrty:s SImply the Capacrty ta arrange i §
familiar ideas into new relatronshlps. L .

E - — - i —— :
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MV °Wﬂ Oplmon. XQQP!S thatthis quahty canbest’ be descnbed A
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Section-3 In Sub-séction (1) of Section 125 of the Principal Act, for

the words “Five hundred rupees” the WOrd “Three thousand rupees”
shall be substitufed. .
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OPINIONS AND VIEW EXPRESSED IN THE MAGAZINE ARE OF THE |

WRITERS OF THE ARTICLES AND NOT*BINDING ON THE INSTITUTION
AND FOH JUDICIAL PROGEEDING. .
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