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9 WIF ¥ 3/ G 301 g, f6dl 3 I8 gwo1 Bl b apfl 9l @ 35 1 orm B | R @
T 3R 837 B P o srewn B afk W T Rl & U USRI 81 G | &RF B U
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3201 gAY & Ui Bl 81 U 9Ta TTEI 2 | 39T 3fR 31e 41 a Ul R ford ue § A1 §ue
A a1 o &= 21 A R 99 H T8 B
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FE I8 & 331 I8 TR A 9 EIAN Jo4 BT GHT E ¥ | W U 37 A R & g w9 sRared!
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dyall | I8 vl g &1 A 2 @ 3O 9w e R e B Rl < 9T 8 | @ Bel
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ReerT g RV, ATgal ¥ foud, ead, Reafeeral TS FH g FH BT qrefl ART FHEgH
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& w9 e § ol SR 7@ & 78 TR R AR @ R @ ae SN 9
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vfad @ IcATE ST T | Al T3 RIHT IR 728 | XU 81 T BN &R I & fareri
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4 gl oo T R @S9 W TOR R B T@H B PU PR AT H Lierd], el W E,
foet # et &1 gwa BT | O AMUP! IREHH B UFH BT X BN AR IS Bl U B
T SR ¥ B B g ORa B @ R b A @ § Wi 91 9R XA, O 31 9N
Y | ez @ RARM ¥ 71 79 &1 7 9 A R B g & AL gl @ | ¥ | 9
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g | 98 PE & ® —

@ =g Raen, @ R gQ/A wxEE g8, A gd Raen/ & 9 orom@ weart 8/
[ grdl 99 T B/ 9HH, 7 9He Q@
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31T § gy faare faess siferer &t ferfta sidt swan
(am 23(1)®, fRg fAare srfafaam) :
dl. 79 geued ArTarett
A =rarfeafa @giey st @3, gare @ed 3 faRe Ren =mandien @
gf¥teror ot 4 Ry faar #fffam w® o s R o swd wafe <mared g™ s
AT N IR S MR A fIvavoners aren @t off 39 fari @ 9Rka e |l
Aol AeiEl A g8 o forn B ) fERt 7 @ wnnfdear @ an sa:ERer @t S Sgfaet
Suferd @1 & 98 T Y SO g T A IA B T GICGE B IALADA & R1?

REICED

faare gl @1 et ¥ M @ ford A |alw AT §R1 UIRT U Agaqut g

oy v Jarfes et &1 e aret =marerdl, &1 va 931 77t <2 B, o & dae s
T gfef TE 2 QMg 39 Rl & FRreww wed wwa Jaifes |edl & |ey § " amiie
I TRl &1 AR &x W '
1473/1999 fAvta fa=T® 20-3-2001,/2001 (1) 3=ty Avfy SHa (STaaq U—TEd) 465=
(2001) 4 SCC. 125 # g fagia vfaufea & & f& 25 fare afd 1955, =1 13(1-H)1, 10
AR 23(1)F & A U RT TN gl G GAT BT HRO1 U] R F PR B a1 Faell &
a1 3R fF 3rerTa VST Hd B9 e R g srgvd 81 A1d; VF1 dxa grenet
o 7 fare favys QA fa B, iR faare g &1 oAy ura & @ o, S QW &1 A
gT R BT W S A fBa1 8| TP 39 §RIA (2001) 4 SCC 250 Ia=ara 3. wHeRd
H1 f e 3= vy w R o1 |aar & |

9fd &1 TRAT B AT H I T ATe], Y& dTell IR B | I§ I UTAD YeIh RO D)
e (@=T 10 (1) R faare fd. 1955) & wiRd & Wi A3 A FeEciipd a1 faas 781 8 s
S Uy ool B BfAqy 99 Il AR IRt B O 96 fAarg F FERd B, dad frafed
P B | fae & 9¥9 B BTG are TE <dl | Ul g9 § ST ey | rdrenet ufq @
faare fawde o M &1 oA 1 A AR X gel oy Rz 21 (Fofa &1 ==or 18,20,21)
arfiemeft ofy & orfier wd wAfta "M+ |aem =ETem A AR @ 2

A Wated =raTad A ud 39 vl § U Aragt R @ graue @ aren @ 7
Taal Ry § =1Re gordaxor o1 33 & 1 a9 & 3R Sl Uall § $Is e B IR
&1 gon B g MR W ufy 7 "R 13(1) fg Ram sfafaw & dgq ek =t & ol smagH
gga |

gyt it A fRare e @ magd =3 &1 ufvare fear S+ 3y 9ral @ eremar g8 |
IR foran & el ufd 1 “RUI—GINoT & 3w & Grer= @l fbar 7 wRor Uy | i
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YR R faare Ao @1 amaga v R fhar o1md | e e @1 sgay o< &3 & ol
I I B AT FT I8 AN IS BT G FN @ 2|

9 el S @ ufae R fUR a9 & 9. $Aed ITg e 3 TUHT TRR
1436,/1988 ¥ fXAT® 10—4—1995 &1 fAvia &7 | gt gR1 S8/ uftare & WaR fhar vg ufy
freneft &1 faare fawoe @ mags U3 & fARva fhan | =Y aew & favg ardremeft ufy & faew
guTord @ ol Waled Ty & |He URgd D |

39 Fofa § = w9 9 9R1 13 (19) & fafed ) 3R gR1 10 d2 9”1 23(1) & &
JragEi TR Yehre STell & | g1 13 fang I 9 g1 10 =iiie gueedku & yreagE d W
g1 & oifb fadiy a1 uR1 23 (1)& & wawEl R fean & Fifeh fdarg e &1 <ils gerseeo
I IO ARBRT B TR B AR 4 G954 a1 W TR $=3A1 © I8 <& &1 dad
AT BT 8 | ORI 23(1)F & wraue A g

a1 23(1)%. wreiaRal #§ R - (1) af 5w ST B T A e R R
4 e SEH UfoRen @) TS B A AR, AT &1 GHIEE 8 oY fh—

(@) SN e PR B IMURI A W PIs 7 DI JUR fagd 2 iR oiieR 89 Al Bl
Bredx, T S8 §RT URT 5 & WS (2) & SUES (&), SUEsS (W), I ITEs () H
fafafde ameR R Ay ATl T B AN & WA 9 oA 8 a1 A1 Frgdn &1 fear
TYHR HIAST T&l IoT Y& AT TT W& 8, Mol

39 R fawg faare aff e & qed SwWied o)1 @ d8d TiRd &1 ST drell {81 <1 &
& T P HEY § AT B G I 9 Pel & | 79 G P o S BT oA o B
BRI B AT B g AW ¢ |

a1 23 =g faare ifdfem @) o € 7' <Rfa o= @ & a8 aftfam & = g
SR B FRfd B ¥ | 98 wda e R ST T g B 98 A9 W Sy B R
Ffl PR T 39 JU URT H JooiRgd WA [ B, A=A TE |

aferelt ufd 1 gt @ gt BT RO GO BT I F TAPR IR YR 23 P dEd QNP B
firm & qer a9 faare faesT &1 AN AR 98 319Y W @ QI $T W SOl Vel & | g @
O] 13 B Ioold 59 UBR 2| ool & g ol H (174 B9 & YS 121) Pl 71 B |

“HEqTd BT 31 & ufd—ue) B ©Y A HIY—H &A1 | 98 Ul B U ufd B w9 H B BRA
g Uy 9 iR ofd @ ufd uoh & ©U § B FXA arell g | Feer aar & o ool dfd
@ ufy 7ol & ol B UrerE BRT @ AR Y AU Ul B A FHE FRal & Sl ol af
B FI ARG | FEAE HAAD Y F 39 910 R R 78 wwar & @@ ofd ok el @ 9=
3§ wEard (@=I) g @ W AE | AR Yy e B ® @ 98 ve 9gd € oo A 2T
frearre deg 8 Gadl & 6 d geam a) @ &, g e 3ed 98 A6 R b fd 9 AYF 6
FR IX TARIY WEaTE T8 IR 2 | GEd ¥ dadl A ¥ = g fauféa g1 swe a8 el
21 TRy 5 uf ok geh 7 ofy @ik oot @ U & S ardfid SR aRY R e @ AR afd
AR T @ wU oo 2Rrga ok Refy 31 s | forn B 1
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gRT 13 (1—%) § g1 23(1)F YA &1 Al FI—A1U ggl Sid a1 o uRRefT | amch
£ 3 Y -SSP B U, DI T S IR <7 4 [ AT g7 H 9 T /Y F AR T A
F1 AT FRA AT IMYR & 79 TR UHHR & fIwg faare o) ! &1 orgam urd e @
F1z fAfed feR 78 & |

g 91d &I &9 A & b ufa—uehl @ §a &1 J9y Ad Siedq | R | /rdE Siad e
W A1 B g1 AN fFd AR TP F 761 goran | I8 1 &4 H & ¢ b A9 & vgaRi
3 9 @ 99y B WA §U I 0T A B AASd B WA B WER BA F g 59
HeYy B ufd=ar B T T@H BT WG WA A IE1 Aty | s9E 75 7 Hadt a1 Al
T 39 g2di @ fIY 8 o)A 99 @ o 01 B |

faare Ao @) fop! <1 & o1 981 98 Uld UV & aedi iR uRRefaal wr Ak awan
A T A 39 WE D NS 1R fAaet d gl # 9HE w9 ¥ A7 8 aren B
FE RIgTa 9971 98 & WaxAe 9 gEerl B | 39 UbR IR aH 1 Igad 3Ry
gfi—uchl @ 99 & Jaifed HeaY B g9 IGAT &, U0 Gael b1 dr <9 P WIcHIET 391 T8 |
39 UBR faare Ry fGaet § sraw giifea #37 & ford e ok shfdear & fadt afad
P WER B WU A UrcAred A8l fhar 51 @@ |

w1981 &g @t RuId-ys 331 Ige S=@ <@g d $el @ fb—India's divorce law is
founded on the concept of the matrimonial offence. Before a marriage can be dissolved,
the complaining spouse has to prove that the other spouse is guilty of cruelty, true, cruelty
is not a crime (Now defined under S.498A of the |.P.C.) but the offending spouse has
nevertheless to be found guilty. Though in some jurisdictions the term "guilty of cruelty” is
used instead of "treated with cruelty". This concept of guilt is the underlying assumption in
the divorce law for breaking an indissoluble union against the will of the offending spouse.
On grant of the relief, each party must forfeit the status of matrimony, one voluntarily, the

other involuntarily. But the guilty party cannot take advantage of its own wrong.

TF I I ATAIE 3. dArer ARt 1984 5.3, 59-63 H I8 41l Y HU W FAlg TS
g St gda fofa @ gfe 9 Seaifad & | s e ar far 8-

Y 71 Fatdr u &1 98 AR I gl H W AT @ S9H dEl T § fe-

The conduct alleged has to be something more than a mere disincination to agree to
an offer of reunion; it must be misconduct serious enough to justify denial of the relief to
which the husband or the wife is otherwise entitled : Ramkali Vs. Gopaldas, 1971 ILR Del
6 (FB), Gajna Devi Vs. Purushottam, 1977 Del 178, Dharmendra Vs. Usha, 1977 SC
2218.

7 9 71 Rygra ufomfea gan & R iR axa garan T & & oos @ < an fFatvaa
BT AN A BT IS A T B |

FO I g ol 3l I@ ARawE H I 39 UBR &

The word ‘wrong' has been explained in so many judgments.
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Wrong is, technically speaking, an injury, & whether in a given set of facts & circum-
stances it constitutes a wrong or not will depend upon the nature of the case. Non-cohabi-
tation, in a petition for judl separation, may not be a wrong but nonrestitution of conjugal
rights in a petition for restitution of conjugal rights wd be a wrong where the Court is
satisfied on the lack of bonafide on the part of the party seeking relief on the ground of non
cohabitation after the decree was passed. In judicial separation proceedings, the DH may
thwart the attempts of the JD to resume cohabitation because he is backed by an authority
of law to do so, but in a case for restitution of conjugal rights such a thwarting would be a
wrong disentitling the party to seek divorce by taking advantage of his own wrong : Man
Mohan V Kailash Kumari 1984 JK 59-63. (Please go through the whole judgment)

1. A wrong to someone is wrong to everyone : Sunil Batra 1980 SC 1579-1600.
2. Two wrongs never make a right : 1974 SC 31 para 17.

3.  Wrong within the meaning of S 23(1)(a), Hin Mrg Act : The conduct alleged has to be
something more than a mere disinclination to agree to an offer of reunion; if must be
misconduct serious enough to justify denial of the relief to which the husband or the
wife is otherwise entitled : Ram Kali v Gopal Das 1971 ILR Del 6 FB, Gajna Devi v
Purushottam 1977 Del 178, Dharmendra v Usha 1977 SC 2218 : Meera v Rajinder
1986 Del 136-8. The expression 'petitioner' is not in any way taking advantage of his
or her own wrong occurring in cl (a) of S 23 (1) of the Act does not apply to taking
advantage of the statutory right to obtain dissolution of marriage which has been
conferred on him by S 13 (1A). In such a case a party is not taking advantage of his
own wrong, but of the legal right following the passing of the decree & the failure of
the parties to company with the decree : KS Lalithamma v NS Hiriyanniah 1983
Kar-63-6 ; see Geeta v GVRKS, Rao 1983 AP 111-4.

, 4. Non payment of alimony by the husband to the wife is undoubtedly a "wrong", but the
¢ expression "the petitioner............. is not in any way taking advantage of his or her
own wrong" in S23 (1)(a), HM Act must mean such a wrong of which the petitioner
can take & is seeking to take advantage in order to obtain a decree or order favour-
able to him or her. If a husband has suffered a decree for judicial separation at the
{ instance of the wife & does not pay the alimony payable to the wife & then files a

petition for divorce against the wife u/s 13 (1A), he would be acquiring no advantage
whatsoever in obtaining such a decree, if he is otherwise entitled thereto, on the
score of nonpayment of alomony. If such alimony or maintenance is ordered to be
paid under the provisions of the HAM Act, 1956 or the Cr PC, & the husband does not
\ comply with the order, the same may under certain circumstances secure an advan-
S tage to the wife in obtaining a decree for divorce u/s 13(2)(iii). But no advantage can
or does accrue to a husband for his failure to pay any alimony or maintenance to the
wife in obtaining a decree for divorce against the wife u/s 13(1A) &, therefore, the
husband cannot be said to be in any way taking advantage of such nonpayment

within the meaning of S 23(1) (a) in prosecuting his petition for divorce u/s 13(1A).

A husband, against whom a wife has obtained a decree for judl separation is no
longer under any obligation to cohabit with the wife & therefore, his failure to do so would
constitute no "wrong" within the meaning of S 23(1)(a) to disentitle him from a decree for
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divorce u/s 13(1A) : Sumitra v Gobinda 1988 Cal 192 FB per AM Bhattacharjee & Ghosh
JJ, Das Ghosh J contra. overruled by the judgment in Harachand's case 2001 ANJ 465.SC
Bal mani vs Jayantilal AIR 1979 Gujarat not approved virtually overruled Dharmendra
Kumar vs Usha Kumar 1974 (4) SCC. 12 Discussed and distinguished.

Attention can be drawn to one more citation reported in (2001) 4 SCC 250, Chetan
Das Vs. Kamala Devi in which it is said that the provisions of Section 13(1) (i-b) and
23(1)(a)(b) & (e) cannot be used as a formula to gain relief of divorce automatically in
case of irretievable breakdown of marriage. When party seeking divorce is found in course
of Judicial Proceedings to have committed matrimonial offence (in this case adultery) and
has been unable to establish any allegation against the spouse a decree of divorce on the
ground of irretrievable breakdion of marriage cannot be granted. Erring party cannot be
permitted to break the marrital bond by taking advantage of hiw own wrong. In this case
there was an offer by spouse who filed petition for divorce on the ground of desertion to
live with respondent. The husband had earlier pursuaded wife to live with him on the
promise of good behaviour but had continued an adulterous relationship and wife had left
him, the husband's offer before the Supreme Court that he has still prepared to keep his
wife not sincere and did not deserve to be seriously considered.

39 UFR 91 23(1)% fog fdame it e & gl R 318 ) e <9 & gd R
B THRAT A IR 31 B | 399 91 & ORT 23(2)(3) #a A & yrauE ) ) d1E I
1 Y ¥R 23(1) F @ T8d a1 B Y4 BRI & i Ad—Aay B ufsbar A1 dact sfowaRed
T 2 Afig 399 o e | FHRIS TAT BT 8 | BR ST 3T 8 SISl B 2 |
Iy ol @ Heul R faR #=d 99y SH@ gRaR, gy, amiioe < w f far a3
AAGS B | G FEAyYl § A} uf-ueh @ 9= N B @S9 = R g el yuE R R
fraR &< B |

ufd ool & TSl fAamcl 9 doe | ¥e SgreT gHifad 9 SUfed ¥= B © o 9 @
fRa wearr g ¥fds @ ufq ff ofd goh 9 ¥9a F & IRE AAHAY S I GrITeTd B
2| 9N 9l IR A AT @ 99 99 w0 9 AR e 91t g9e dase A afk wa e
B TAN 6 8l Bl a fJare =g qiftm Sug a1 § € afda ar1 23(1) & & agd s
gfd it e & g1 f5Y TR 1Y B S STy B HIEgH 991 R A7 of T8 & o1 B B
B9 SIREEETON F1 € 8 39 I aRE W FHIAT & a1 UHRvl &1 gRRY R AR s ol
1 2| (39 WeY H Us o 39 ufFeT # ya fhar 2 1)
HINDU MARRIAGE ACT, SECTIONS 13 (1-A) (1), 10AND 23 (1) (A) :-

2001 (1) A.N.J. (SC) 465=(2001) 4 SCC 125
HIRACHAND VS. SUNANDA

Appellant not only commits the matrimonial wrong in refusing to maintain his
wife and further strange the relation creating acrimony rendering any reapproachment
impossible but also tries to take advantage of the said 'wrong' for getting the relief of
divorce. Living in adultery on the part of husband is a continuing matrimonial offence. It
does not get frozen or wiped out merely on passing of a decree for judicial separation
which merely suspends certain duties and obligations of the spouses in connection with
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their marriage and does not snap the matrimonial ties. High Court was right in declining
the relief of a decree of divorce to the appellant.

Paragraph18 of the judgement is reproduced:-

Now we come to the crucial question which specifically arises for determina-
tion the case; whether refusal to pay alimony by the appellant is a ‘wrong within the
meaning of Section 23 (1) (a) of the Act so as to disentitle the appellant to the relief
of divorce. The answer to the question, as noted earlier, depend on the facts and
circumstances of the case and no general principle or straight jacket formula can
be laid down for the purpose. We have already held that even after the decree for
judicial separation was passed by the Court on the petition presented by the wife it
was expected that both the spouses will make sincere efforts for a conciliation and
cohabitation with each other, which means that the husband should behave as a
dutiful husband and the wife should behave as a devoted wife. In the present case
the respondent has not only failed to make any such attempt but has also refused to
pay the small amount of Rs. 100 as maintenance for the wife and has been marking
time for expiry of the statutory period of one year after the decree of judicial sepa-
ration so that he may easily get a decree of divorce. In the circumstance it can
reasonably be said that he not only commits the matrimonial wrong in refusing to
maintain his wife and further estrange the relation creating acrimony rendering any
reapprochment impossible but also tries to take advantage of the said 'wrong' for
getting the relief of divorce. Such conduct in committing a default cannot in the
facts and circumstances of the case be brushed aside as not a matter of sufficient
importance to disentitle him to get a decree of divorce under section 13 (1-A).

With the courtesy of S.C.C. and Eastern Book Company, Lucknow the extract is
published.

A. Hindu Marriage Act, 1955-Ss. 13(1-A and 23(1)(a)-Divorce under S. 13 (1-A),
held, can be granted only if conditions stipulated in S. 23(1)(a) are satisfied-
Therefore if court finds that a person is attempting to take advantage of his
own "wrong", in terms of S. 23 (1)(a), for the purpose of gaining the relief of
divorce, the court is bound to refuse such relief-Where respondent wife had
obtained a decree of judicial separation on ground of husband's adultery and
court had also ordered husband to pay maintenance to wife and daughter, held
on facts, not paying maintenance and continuing to live in adultery were "wrongs"
committed by husband for the purpose of S. 23 (1)(a)-High Court rightly dis-
missed appellant husband's petition for divorce under S. 13 (1-A)

B. Hindu Marriage Act, 1955- S. 13(1-A) - Purpose of sub-section (1-A), held, is to
expand the right to apply for divorce, not to make the grant of divorce manda-
tory, merely on proof that there was no cohabitation or restitution of conjugal
rights for the requisite period.

C. Hindu Marriage Act, 1955- Ss. 13(1-A) and 23 (1)(a)- Held, the two sections
read together indicate that a petitioner seeking divorce under S.13(1-A)(i) does not
have any vested right to the relief of divorce.
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Hindu Marriage Act, 1955-Ss. 13 and 13(1-A) - Divorce-Held, before divorce is granted
every attempt should be made to maintain the sanctity of the marital relationship
between the parties as that relationship is important not only for the individuals con-
cerned and their children, but also for society at large.

Hindu Marriage Act, 1955-S. 10- Judicial separation-Held, provision clearly
provides that decree of judicial separation is not final and may even be re-
scinded-Effect of decree is that certain marital rights and obligations are sus-
pended-In their place rights and duties prescribed in the decree are substi-
tuted.

Hindu Marriage Act, 1955-S. 10-Judicial separation-Decree of, held, does not
sever or dissolve the bond of marriage, but rather provides an opportunity to
the spouses for reconciliation and readjustment - It would, therefore, be wrong
to infer that under S.10(2) the petitioners has a be vested right to a decree of
divorce, even if he has made no attempt at reconciliation or has behaved in a
manner to actively prevent it.

Hindu M.arriage Act, 1955-Generally-Purpose of, held, is to maintain marital
relationship, not to encourage the break-up of such relationships.

Hindu Marriage Act, 1955-Ss. 10 and 13(i)(1)-view that matrimonial offence of
adultery would be deemed to be exhausted once a decree of judicial separation
is passed, is not correct, The judges are requested to go through Chetan Dass
Vs. Kamala Devi (2001) 4 SCC. 250 which is also being published separately.
Copy of the letter No. D.O. No 26(2) 2000 coord. Received from Joint Secretary
National Human Rights commission, Sardar Patel Bhawan, Sansad Maaarge,
New Delhi 110001 is being published for general information. The Judges may
purchase the said book. This institution has found the book useful for judges.

NOTE :- It is requested to go through the case law in Manmohan Vs. Kailash

Kumari, AIR 1984 J & K 59 (63). That will make the law clear. There were divergent
views on this subject. Now the Supreme Court has settled the matter finally.

faare ave=
faare & 9fS 1 & S A 7Y 9E 2, 98 9w > f=9 A W R

¢
¢
:
e A & 98 gedl &, Rar wige@ &1 v g, 9% ue w3 @ e :
To Wahdl 87 98 WS § o aft b ga 7E waell, g @ & A @ W,
Afda e oy, fFad Jawwr 8?7 :
!
|
o
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Gl H BRI P AR TR BINT B & 5 8 g7 7 9 g Rex & 49 89 uRar
# Ha1 ® fog Rer &1 | & welHren sroed smyat & wify &9 9 79—a97 3R R ¥ 1h g
IS Y | AR U GANT 7T, Gedl, FHE FEAUS AR 39 |9 gddl B 9l s
UL B Y4 R—AY D T TP WY 91 Ry I & 3R ST a0 @1 f s 18 @

243

N =

IBTES
N S SN N N S SN



@ W R | 3P UfEYT FEd ¥ | 39 AU I8 § fF ®—ay A IRR TS B MY qer
Th R B forg war @ weft N 99 T 2 | g8 wltia R o & 6 R—ay @1 ' 3R oiR
gaTon, favmay &R w@rer, @9 qen Afeol, Fa aen Hgd), 3590 AR wel, AR deT areedl T
Fe TR O GIS B wu A fafdrear urt | ge 9wy IR Nal & g3 BRIN W @ |

LIRS

0 ufara # faare Ao @1 P! &7 & g@ A e 8 =aTed gR1 99 a4 & fawg
H org foran € 98 dad A & graur @ G=fd 2 dfda U 3d Ay &1 &1 78d 8 S9a)
g I B A o ST UM e R §a @rm 5 ve Sl o wda | awa
Il d% faare qd &1 99 96 AN IR 7G9S | U S B AR B g gU 9l & WY Ul B
w9 H Saw faar arEd & 9 safely Faud) & #ieaw | gl 9§ ufd 9 ey &) 8 S arft
3aar &1 |l TEHR 98 T o e @ 99 39 99 9l &1 fHaE g9 o e g 6 fare
faeoe & o TRT 77 @ 44 WREd U 8 & fare [f=eg 9 81 ua | Iaud) &1 s wra=n
g Sgevg Al w9e A o 9 a1 &9 I8 FIRYd wu 9 o' aidd fF I8 Rmar 981 € e Ad
A UES § A oY favat | A 9 A1 9 8 S Ua gk 9 o B R erad WY 9w
frar Sran 8| g Y o gy, Sfa @ @ Rare w1 @1 wRuwt & @ ufhar T 81wt ® o
E B B 5 ufd—ueh &1 FErg daa 9 a1 91 Gl S9H R @1 8 T8 8 fig
| ¥ T 8 9 9 ) FalRed SrRniid a1 IaRicR Gutdhd & B 4 B | B 9
7Y g SR & A | G ) P qoll UK B © | A & oRF A Seelgd aid qa
A w7 @ ufhar § wraArHe wu A N gWdl Rig 81 9 dd ey 8 o wefa
Tf—gcht eUs FER H AW A IT AU FT AT AR S FS | B e | AT
ST D |
weffa o= -
(1) faae R — RawaR el fEmE (2) yave Al — Adas yqadl (3) iR &f R Jean

g 7rs (4) Legal and Constitutional History of India by Ramajoh (5) The laws of

Manu by G. Bhuler and F. Maxmuller. (6) #1 4gAT®HR T0I¥ &Fel, Jd oIl SIS
AY. I AT, STEAYR D 1 707 |

Prfy wi Bvoy arfl, WAy AT Ay ¥4
grfggEe eraar gk, TsyvaHdle afdaarar | |
P H FARDHR, YeXIHM H T w4, W9 & FHI A ATHY, T F g qdl
g FH F \a1 de Ud gl gy emrlid § I ©f | ¥ uftmar © @ By U ¥

I

: ﬁaﬁzﬁqaaﬁwém%‘ﬂﬁﬁémﬁwﬁwﬁawﬁém%%
I e 39 B wfdd ITH AL B, a‘a’mﬁﬁmmvhﬁm%mﬁél

I

I



ENHANCEMENT OF MAINTENANCE FROM
RS. 3000/- TO RS. 500 ONLY!

-P. V. NAMJOSHI
INTRODACTION

The heading in itself may appear to be pharsical, illogical, irrational or unreasonable
or even absurd. But anamoly in the law has compelled me to describe it in this fashion. A
Judicial Officer telephoned and noticed me that there appears to be some anamoly in the
provisions of Section 125 of the Cr.P.C. as amended by M.P. Act and proviso to Section
127 of the Cr.P.C. His argument appears to be logical and pursuade me to write few lines
on the subject.

The State of M.P. by its Amending Act No. 10 of 1998 published in M.P. Gazetter
(Asadharan), dated 30-5-1998 at page 526 in sub section (1) of Section 125 of the Princi-
pal Act (Cr.P.C.) substituted the words Rs. 3000 for Rs. 500/-.

The Amendment runs as under :-

In Sub Section (1) of Section 125 of the principal Act, for the words "five hundred
rupees" the words "three thousand rupees" shall be substituted.

Please see 1998 JOTI August part at page 72 for ready reference.

After amendment of the proviso, the sub clause to Section 125 (1) will be read as
under:-

................................. at such monthly rate not exceeding Rs. 3000/- in the

Proviso to Section 127 runs as under :-

"Provided that if he (Magistrate) increases the allowance, the monthly rate of Rs.
500" in the whole, shall not be exceeded.

Thus, by not amending the proviso to section 127 of the Cr.P.C. the incongruity has
arisen and has created difficulty in the minds of the Judicial Officers to interprete the
provisions of section 127 with reference to M.P. Amendment in Section 125 Cr.P.C. In this
connection we have to refer to the statement of objects and reasons for partial amend-
ment of Section 125 of the Cr.P.C. The statement of objects and reasons is as under :-

"According to the provisions of Section 125 of the Code of Criminal Procedure 1973,
the maintenance allowance of Wives, Children or Parents is payable at such monthly
rate not exceeding 500/- Rupees, since the existing amount of maintenance allow-
ance has become insufficient in the present day circumstances, it has been consid-
ered necessary to enhance the same upto 3000/- Rupees.

2. In view of the above it has been decided to amend section 125 of the code of
Criminal Procedure, 1973 in its application to the State of Madhya Pradesh,
suitably."

While interpreting the proviso to Section 127 we have to keep in mind the objects
and reasons for amending the amount from 500/- to Rs. 3000/- in section 125. The state-
ment of objects and reasons is; since the existing amount of allowance has become insuf-
ficient in the present day circumstances it has been considered necessary to enhance the
same. Thus the purpose is that the existing amount of Rs. 500/- was felt insufficient_for
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maintenance of a person dependent on husband or parents as the case may be.
While interpreting the provisions of section 125 relating to the amount of Rs. 3000/- and
Rs. 500/- in reference to section 127 we have to consider the spirit behind it.

Expressing my courtesy to Hon'ble the Chief Justice G. P. Singh, writer of the Princi-
ples of Statutory Interpretation, and publishers Wadhwa & Company, Shri Jagadish
Swaroop, writer of Interpretation of Indian Statutes, the University Book Agency, Allahabad,
Maxwell on Interpretation of Statutes, publishers N.K. Tripathy Pvt. Ltd., Bombay, Craise
on Statute Law and Universal Law Publishers. | will quote some paragraphs from these
books while expressing my own ideas. My role in writing this Article would be academic
only. Therefore, it will be my personal view only. One may accept or one may differ from it
and the Judicial Officers have to decide the cases at hand according to the circumstances
of the case and according to their own Judicial ideas or understanding.

MISTAKES IN STATUTES:

. It is generally said that Legislature does not make mistakes. It is not competent for
any court to proceed upon the assumption that the Legislature has made a mistake. What-
ever the real fact may be a Court of law is bound to proceed upon the assumption that the
Legislature is an ideal person that does not make mistakes. It is said that one cannot
assume that there is a mistake in the Act of the Parliament. Therefore, to insert any provi-
sion by Court, meaning of interpreting it, would be simply making and not interpreting the
law. It is further said that it is no part of the court to supply the deficiency. What the case
law says is no case can be found to authorise the construction by a Court of an 'Act’
altering a word so as to produce a casus omissus. Obviously the reason back of the rule of
casus ommissus is found in the principle that, if the Court attempt to supply that which the
Legislature has ommitted there'is considerable danger that it may invade legislative field.
It is an application of the principle of casus omissus that a matter which has been but has
not been provided for in a statute cannot be supplied by Courts, as to do so will be legis-
lation and not construction but there is no presumption that a casus omissus exist and in
permitting the Court should avoid permitting a casus omissus where there is none. It is
said that the criticism is more because of the unconventional manner in which the rule of
convention was stated by Lord Denning, L.J., it is pertinent to remember that although a
Court cannot supply a rule casus omissus, it is equally clear that it should not interprete a
statute as to create a casus omissus, when there is really none. As on one hand it is not
permissible to add words or to fill in the gap or lacuna on the other hand effort should be
made to give meaning to each and every word used by the Legislature. In Renuka Bose
Vs. Rai Manman Nath Bose, AIR 1955 PC 108, it was said that it is wrong and dangerous
to proceed by substituting some other words for the words of statutes.

DEPARTURE FROM THE RULE :-

As per the above discussion it is clear that it is not allowable to read words in a
statute which are not there but it is said that where the alternative lines between either
supplying by implication of words which appeared to be accidently omitted or adopting a
construction which deprives certain existing words with all meaning., it is permissible to
supply the words.

The words may also be read to give effect to intention of the legislature. It is apparent
from the Act which is as a whole (Hamidia Vs. B. Mohanlal, AIR 1988 SC 1060 (1067).
Thus the words can be read by implication when there is no doubt about the purpose
which the parliament, (here the State Legislature) intended to achieve. This may be called
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purposive construction. The words of a statute are naturally, ordinary or popular sense
and phrases and sentences are construed according to their grammatical meaning unless
that leads to some absurdity or there is something in the context or in the object of the
statute to suggest the contrary. What it is said that the words are to be understood first in
their natural, ordinary or popular or primary sense. What is meant is the words must be
described with natural, ordinary or popular meaning which they have in relation to the
subject matter. Whenever one has to construct a statute or document, one must not con-
strue it accoding to the mere ordinary general meaning of the words but according to the
ordinary meaning of the words as applied to the subject matter with regard to which they
are used. Captain Subhash Kumar Vs. Principal Officer, AIR 1999 SC 1632 (1638).-

The words of a statute, when there is doubt about their meaning, are to be under-
stood in the sense in which they best harmonise with the subject of the enactment and the
object which the Legislature has in view.

The Supreme Court in Sodra Devis's case AIR/1975 SC 832 (835) expressed the
view that the rule in Heydon's case (1584) 3 Cr. REP. 7A (7B) = 76 ER 637 is applicable
only when the words in question are ambiguous or reasonably culpable are more than
one, but reality is one has regard to the consequences, hardships, inconveniences, injus-
tice, absurdity and anamoly and that has to be avoided in selecting out of the different
interpretations. The Court will adopt that it is just, reasonable and suitable rather than
what it is none of those things. (Nasiruddin Vs. State Transport Appellate Tribunal, AIR
1976 SC 331 (338).

Now-a-days when laws are made by the representatives of the people, it is proper to
assume that the law makers enact laws which society considers as honest, fair and rea-
sonable and thus justice and reason constitute the great general representative intent in
every peice of legislation.

The inconvenience necessitating a departure from the ordinary sense of the words,
should not only be great but should also be what it is called "an absurd inconvenience".
Therefore, it is always better to have harmonious construction but there is a great problem
before us. The proviso to Section 127 comes after Section 125, i.e. in seriatum section
125 occurs first and then the proviso to section 127. The principle regarding interpretation
is, when there are in an enactment two provisions which cannot be reconciled with each
other they should be so interpreted that, if possible, effect should be given to the both.
This is called harmonious construction. To harmonise is not to destroy. If two sections of
an Act cannot be reconciled as they may be absolute contradictions, as in the present
case, it is often said that the last must prevail. (K.M. Nanavati Vs. State of Bombay AIR
1961 SC 112 (137). But this should be accepted only as a last resort. It is no doubt true
that if two sections of an Act are in truth, Irreconcilable, then prima facie the later will be
preferred but these are the arguments of the last resort. The first duty of the court must be,
if the result is fairly possible to give effect to the whole expression of the legislative inten-
tion, one has to try and reconceal the provisions as best as one can. If one cannot, one
has to determine which is the leading provision and that which is the subordinate provi-
sion and which must give way to the other. (AIR 1961 SC 838 (834). Chief Inspector of
Mines Vs. Karam Chand Thapar Laxmi Devi Vs. Mukund Kumar, AIR 1965 SC 834
(838) in which case it was held that section 2(d) of the T.P. Act was held to prevail over
section 5 of the said Act. In K.M. Nanavati's case the Supreme Court further held that it
cannot be assumed that the constitution has given with one hand what it has taken away
with another (1940) 2 KB. 204.
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In the present case the question is not the wisdom of the legislature who makes
laws. Once the legislature has made the law, it is for the Courts to apply the law in such
manner that the harmony may be maintained between the words used by the legisiature
and the purpose for whom the law is being legislated. Perhaps the Courts are the best
authorities and interpretars to consider this aspect. By doing so, a Court does not supply
the deficiency but tries to maintain and observe the spirit and intention of the legislation
which caused it to make the law. o8]

If under Section 125 of the Cr. P.C., one is entitled to receive maintenance amount to
the tune of Rs. 3000/- then on going through the proviso to Section 127 it appears that the
intention of the legislature was to amend the words Rs. 500 to Rs. 3000. But inadvertantly
that provision could not be amended. Section 127 of the Cr.P.C., relates to alteration in
allowances. It is said that even where it was inadvertant Act, an atttempt to supply the
omission by including the omitted case generally would operate to add to the statute a
meaning not intended by the legislature for how can it be said that the law makers in-
tended to include something omitted. The answer to this question can be found in the
statement of objects and reasons. The statement of objects and reasons clearly
indicate that the existing amount of maintenance allowance is insufficient in the present
day circumstances and it has been considered necessary to enhance the sum up to
Rs. 3000/-.

EXAMPLES

Thus the reality is this, it is an inadvertant ommission to amend the provision of
Section 127. Another principle of interpretation is an interpretation though tends to strange
results and anamolies should be avoided if it can be read without changing the language
as used in the context. If a literal interpretation would lead to practical absurdity a reason-
able construction should be adopted. This will not nullify the purpose also. The fact that a
judge thinks that a particular enactment is irrational or unfair, is irrelevant provided the
enactment is in such clear terms has to admit of no doubt as to its meaning. But a Judge
construing an Act is not a mere automation, whose only duty is to give out what he consid-
ers to be the primary meaning of the language used. A Judge must always consider the
effect of a construction which he is asked to put open an Act and if he comes to the
conclusion that a particular construction leads to a result which he considers irrational or
unfair, he is entitled and in deed bound to assume that the legislature does not intend
such a construction to be adopted and try to find something rational meaning to which the
words are sensible. That is logical and sensible result. The office of the judges is always to
make such constructions as usually supress the mistakes and advance the objects. If we
interprete the above two provisions as they stand it will mean that if a Magistrate has
granted a monthly allowance of Rs. 300/- he can on an application under Section 127 can
enhance it up to Rs. 500/-. But if he has granted an allowance of Rs. 501/-, then the
applicant has no right to move an application for enhancement of that allowance as the
proviso to section 127 does not permit enhancement beyond a sum of Rs. 500 and that
was not the purpose of amending Act. It was also not the purpose to bar a person to move
an application for enhancement under proviso to section 127 if the maintenence allow-
ance granted is Rs. 500 or upwards.

TO CONCLUDE :
It is the time when frame of mind or mental attitude to interprete a provision in
hypertechnical manner should lean towards realities of life and for pro bono publico, i.e.
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for the public good. The Judges should always keep in mind that the office of judges is not
to legislate but to declare the expressed intention of the legislature even if that intention
appears to the Court injudicious. If the Court comes to the conclusion from the study of
the whole statute that legislature had a particular intention in putting that legislation on the
statute book, then Court would shrink from interfering that the intention has not been
carried out. The Court must try and not deter the legislature from carrying those objects so
long as it is possible to do so. In the present case the answer to the problem would be the
figure Rs. 500/- appearing in proviso to Section 127 should be read as Rs. 3000/- and the
intention of the legislature will be fulfilled by interpreting in the same fashion.

In Union of India V. Elphinstone Spinnin and weaving Co. Ltd. (2001) 3 SCC. 139
in para 17 The Supreme Court held that the duty of judges is to expound and not to legis-
late is a fundamental rule. There is no doubt a marginal area in which the courts mould or
creatively interpret legislation and they are thus finishes, refiners and polishers of legisla-
tion which comes to them in a state requiring varying degrees of further processing. But
by no stretch of imagination is a Judge entitled to add something more than what is there
in the statute by way of a supposed intention of the legislature.

Suffice to state the following paragraph from 2001(1) JLJ page 327 (at 339-340)
which runs as under :

44 The Apex Court in its decision in the case of Administrator, Municipal Corporation
or Dattatraya reported in JT 1991 (4) SC 500 in paragraph 4 had emphasesed that
the mechanical approach to construction is altogether out of step with the modern
positive approach. The modern positive approach is to have a purposeful construc-
tion that is to effectuate the object and purpose of the Act. Further. in determining
either the general object of the statutory provision or meaning of its language in any
particular passage, it is obvious that the intention which appears to be most in ac-
cord-with convenience, reason, justice and legal principles should, in all cases of
doubtfull significance, be presumed to be the true one.

TAMIL NADU EPISODE

. In relation to maintenance under Section 125 Cr.P.C. the Tamil Nadu Government
proposed an amendment.

The extract of proposed amendent is given as under :

The Tamil Nadu Assembly in its statement of objects and reasons to the amendment
has said : “The Government have considered that the upper limit of Rs. 500 is not suffi-
cient to enable the women to live in freedom and dignity and that instead of fixing an upper
limit, the monthly allowance may be fixed by the court at such monthly rate as the magis-
trate may think fit, having regard to the economic status of such persons.” Thus it has
unanimously passed the amendment removing the ceiling or Rs. 500.

“Further, to ensure prompt payment of monthly allowance for maintenance the gov-
ernment have considered that if the person against whom an order of maintenance is
made is a salaried person, the magistrate ordering maintenance may be empowered to
direct the salary disbursing authority to deduct the amount for maintenance from the sal-
ary and send the same to the court for payment to the person in whose favour the order of
maintenance is made’”
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Uel | Tfa g arell 8 s | ¥l 91 § f& Fear always springs from Ignorance. A man
who is afraid will do any thing. As fear is close companion to falsehood. So truth
follows fearlessness. Fearless minds climbs soonest up to crowns. ¥ 98 QU
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2001(2) . R.ua.&. (SdwTe W) 991 290 ¥9 . Ay § TR0 11§ @ 9@
ufRafda Rufa vy F 3aE § 98 39 uaR &

11. This Court had been repeatedly writing and is requesting the 'Hon'ble
Learned Judges' of the Lower Courts that 'the change of circumstances is not an
extra-ordinary technical term. The change of circumstances are in fact bundle of
facts which may time and again persuade a Judge to grant repeat application'. In
a case like present where three named persons have already been admitted to
bail then rejection of the application of the fourth would not only be bad but
ilegal and rejection of the repeat application on the ground that the application
of the others was granted by another Judge, therefore, the repeat application
could not be allowed is a bad order. By making the said observation the present
Judge was probably making some insinuation against the first Judge or wanted
to convey that the first-Judge without application of mind had granted bail.

U 3 gRId Sifd SiFRe 2000 U 481 fRe fae #. 22 ) gl g3nm &8 &
2000(2) Ta.ft.ua.&. 321 g9 fAvg WRe &1 § 99 1Y 39 ISR & | 394 1 uRafia
gReerfd @ vy & & garn

22. CR.P.C.,SECTIONS 437,438 AND 439 AND CRIMINAL TRIAL "CHANGED CIR-
CUMSTANCES" EXPLAINED:
2000(2) M.P.H.T. 321
CHANDRASHEKHAR Vs. STATE OF M.P.

A Magistrate even after rejection of application under Section 438 Cr.P.C.
may grant bail to the accused under Section 437. The words "Changed circum-
stances" means a court should always remember that the changed circumstances
does not simply means an absolute overhaul in the circumstances, but simply
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means that something creeping up which may persuade the discretion of the
Judge hearing the application to grant bail in favour of the accused. The Court
hearing the application for grant of bail should not exercise its jurisdiction for
rejecting the application but should always take into consideration that whether
justifiable reasons exist for rejecting the application.

In a case under Section 498-A, IPC the Court below has rejected the appli-
cation mainly on the ground that an application or grant of anticipatory bail was
rejected on 4-2-2000 and since, there was no change in the circumstances, hence
the applicants would not be entitled for an order of bail. The change which oc-
curred in the circumstances was that the applicants were arrested on 8-2-2000.
It was held that simply because an application under Section 438 Cr.P.C. stands
rejected, the right of the applicants to be released on bail under Section 439
Cr.P.C. can not be turned out.

e B A1 ARy 6 ' et |, Moy wa 9 s (nfed) Wa | el R
T 7 79 & FrAfd 91 IR F9 W IMEA T PR G |

I &1 U 3R Use] | ¥ 1999-2000 § hagR <Ay gui-2 & =gravedien &1 Fgfaa
g% | 3rFCa} 1999 | I® IR uf¥et &1 fdaxrer A1 foban | <ifbs | ta @1 99a w99 o
3 JETET TR el e @ Hrafad @ ufFet 781 A | 3 =i 9 a8 uikew
& foI I 32 a1 S99 e W) 3= 94 ufFarel & 3% < QA 1Y &1 3= g=rerg w® T8
el | ye Rt =y &1 gfad S o1 6 sfde—aa a1 & fAvgs J@er! 59
HATg P Aol S T AR A ufEd @ =1 dH-3S B S B | BB TH 7 @
v fhar | ufderor Rifer 4 f 9= ga1 e on 5 9 o s Rt =y «1 g9 favy
H g < Afpd 3 rmedie ff¥a 981 G2l U | Ue AR e &1 U o f 39 andl
T® ufer 78 el | yea A 8 % O 991 o fore |aaan @ afe em Rren =omarefte &1 sa+
A 91 7€ ga1 Fhd | uf¥eror AR # gue R 3 Bed 2 5 Rren mney &1 dEen g
2 f& g ufye gl =marefiel &g 81 & 99 & T 318 ey 5 o wem wifdard g™
fa<) @1 &1 e T & | ¥ ufFye ¥ € ufRiegon @1, Sy 8 Aadl 8, S Artaiid
fig & 9ol ¥ | e 9f¥e A § 59 9 &1 Sera | Al derm @ a1 Ren <grhy
& form a= e o1 waan g | Afea afFe a1 fedt e anfed |

39 W™ 3 Aegd | | e =g | e 8 f$ 23 I3 & 919 gexmgEe §
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P P &R e ey @ gEe Fafia s 9 P @
&
RECOGNIZE THAT MOST OF YOUR FEARS ARE DISGUISED
FORMS OF THE FEAR OF WHAT OTHERS THINK OF YOU, AND

CONTINUALLY QUESTION AND CHALLENGE THIS FEAR AND
MAKE YOURSELF SEE HOW SILLY IT IS
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918 (du9) Td YR Al (@99 UF) H R/ SR & T8 994 o & for 9 RiE R
#TFERT 1976 TH. 9.0 . g5 238 : 1976 .. 9.235 U.371E.311%.1976 UA. 4. (qof dig) &
fofa S o srcda emweTae B | gRae vd figar faverver W qwtan T 8 | o 39 We
A1 P IR AT H FA A g 80 |

qﬁmwﬁ:
gis & gy R dfae B gRT 2(5) H 9aTS § 98 39 PR B
g1 2(5) 'Bond' includes

a) any instrument whereby a person obliges himself to pay money to another, on condi-
tion that the obligation shall be void if a specified act is performed, or is not per-
formed, as the case may be;

b) any instrument attested by a withess and not payable to order or bearer, whereby a
person obliges himself to pay money to another; and

c) any instrument so attested, whereby a person obliges himself to deliver grain or other
agricultural produce to another.

YHER! Al &) IR¥T T Uae g ARiged g=gic vae A A &1 § S HHY: 39 UBR
2 |

9 ae & A ¢
¢RT 2(21) 'Promissory note' means a promissory note as defined by the Negotiable
Instruments Act, 1881;

It also includes a note promising the payment of any sum of money out of any par-
ticular fund which may or may not be available or upon any condition or contingency which
may or may not be performed or happen.

fAmfdrea s=gAT Tae @ I
$IIRT 4 Promissory note- “A promissory note” is an instrument in writing (not being a
bank note or a currency note) containing an unconditional undertaking, signed by the

maker to pay a certain sum of money only to or to the order of a, certain person or to the
bearer of the instrument.

I gRITYT # HB IIERY U9 99 vy § <o &1 2| 3 39 UBR B
ILLUSTRATIONS

“A” signs instruments in the following terms :-

(a) "I promise to pay B or order Rs. 500."

(b) "I acknowledge myself to be indebted to B in Rs. 1,000, to be paid on demand,
for value received."
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(c) "Mr.B,10 U Rs.1,000."
(d) "I promise to pay B Rs. 500 and all other sums which shall be due to him."
(e) "I promise to pay B Rs. 500, first deducting thereout any money which he may

owe me."
(f) "I promise to pay B Rs. 500 seven days after my marriage with C".
(g) "I promise to pay B Rs. 500 on D's death, provided D leaves me enough to pay
that sum."
(h) "I promise to pay B Rs. 500 and to deliver to him my black horse on 1st January
~— next".

The instrument respectively marked (a) and (b) are promissory notes. The instru-
ments respectively marked (c), (d), (e), (f), (g) and (h) are not promissory notes.

A Tae B! Sl GRYTYT & 98 Wd3 U 49 7 8Iax FRIad =T Tae & a9t &I
ey fFar @ 9 S ®W U 7] §9 ad g 5 €1 R wee § fRuoh ag § Y
QAT |

g1 13 FriRee sxgic tae ¥ ARRee s=gic I & aI9d - WHe 31 90
Hf¥aferd far 81 98 OR1 39 UBR 2|
13. NEGOTIABLE INSTRUMENT -

(1) A "negotiable instrument" means a promissory note, bill of exchange or cheque pay-
able either to order or to bearer.

EXPLANATION (i) - A promissory note, bill of exchange or cheque is payable to
‘order which is expressed to be so payable or which is expressed to be payable to a par-
ticular person, and does not contain words prohibiting transfer or indicating an intention
that it shall not be transferable.

EXPLANATION (Il) - A promissory note, bill of exchange or cheque is payable to
bearer which is expressed to be so payable or on which the only or last indorsement in
blanks.

EXPLANATION (lll) - Where a promissory note, bill of exchange or cheque, either
originally or by indorsement, is expressed to be payable to the order of a specified person,
and not to him or his order, it is nevertheless payable to him or his order at his option.

2) A negotiable instrument may be made payable to two or more payees jointly, or it
may be made payable in the alternative to one of two, or one or some of several
payees.

I 9RT 13 # 'Payable to order' (MeIMGAR 24) & &1 YA fHar & o Hecqol 2 |
3 9= H SWIE g § S Ied 7 Fel o 66 e we w siar ag A
ff¥e fhd gU WM W ARAER 9T A4 We | @i 5 A v faed W W e weg
P D vy 9 2 9 & 50 oy aafda & ¥ @ fava # 2

faarfea or@ 4 ¥ weraen o | :
§ o A TR AEHR g GBI IATG AT el I §HH S AT FOM..... :
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39 e H Aol @ aR01 16 H S AR A PET e These words refer to

the place of payment. The debtor agreed to pay at such 'place' as may be specified by the
Creditor. It does not refer to any 'person’ so that it is not payable to the order of the person

named as 'payee’ (WEHR 1 98 Afda g I SurR R3A)

AULAR Iod AT A AN G§ gfeoanied o 6 It would be alto-
gether a different matter if Santasingh had transferred this instrument to some one else.
He could have enforced its payment by virtue of the explanation to section 13. But, for the
reasons, already stated, it is a promissory note which is not payable ot bearer or order
within the meaning of section 4 of the Negotiable Instruments Act but it is within the mean-
ing of promissory note under S. 2 (22) of the Stamp Act. This instrument is, therefore, one
which falls both within the defination of 'promissory note' U/S. 2 (22) of the Stamp Act and
of a 'bond' under section 2(5) of the Stamp Act. That being so, section 6 of the Stamp Act
steps in and this instrument is chargeable to stamp duty as a bond.

4. The essentials of a promissory note are :-
(1) An unconditional undertaking to pay;
(2) The sum should be a sum of money and should be certain;

(8) The payment should be to the order of a person who is certain, or to the bearer
of the instrument; and

(4) The maker should sign it. If these four conditions exist, the instrument is a prom-
issory note.

5. The question of distinguishing a promissory note from a bond arises by reference to
clause (b) of the above def‘inition of bond. The essentials of a bond are:-

(1) There must be an undertaking to pay;

(2) The sum should be a sum of mdney but not necessarily certain;
(3) The payment will be to another person named in the instrument;
(4) The maker should sign it;

(5) The instrument must be attested by a witness; and

(6) It must not be payable to order of bearer. On a comparison between the essen-
tials of a promissory note and those of a bond, three distinguishing features
emerge :-

(i) If money payable under the instrument is not certain, it cannot be a promissory
note, although it can be a bond. -

(i) If the instrument is not attested by a witness, it cannot be a bond, although it
may be a promissory note.

(iii) If the instrument is payable to order or bearer, it cannot be a bond, but it can be
a promissory note.

6. To put is differently, there are two peculiar features of a bond :-
(1) Positive-it must be attested by a witness.
(2) Negative-it must not be payable to order or bearer.
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7. ltis also clear that if in an instrument the above two distinguishing features (positive
and negative) are present, then, even if the four essentials of a promissory note are
also present, the instrument will still be a bond, because all the ingredients of a
promissory note are also present in a bond with the exception that whereas a
promissory note can be payable, apart from the person named in it, to the order
of that person or to the bearer of the instrument, a bond cannot be payable to
order or bearer.

8. Therefore, an instrument, which is not payable to bearer or order but is attested by a
witness will also be a bond within the definition of section 2(5) of the Stamp Act,
although simultaneously it may also fall within the definition of promissory note within
the meaning of section 2 (22) of the Stamp Act read with section 4 of the Negotiable
Instruments Act.

4T 6 W 3fFT TH UBR ¢ -

Sec. 6 Instruments coming within several decriptions in Schedule I.

Subject to the provisions of the last preceeding section, an instrument so framed as
to come within two or more of the descriptions in Schedule I, shall, where the duties charge-
able there under are different, be chargeable only with the highest of such duties.

Provided that nothing in this Act contained shall render chargeable with duty exceed-
ing one rupee a counterpart or duplicate of any instrument chargeable with duty and in
respect of which the proper duty has been paid.

aRRMS 17 (A1) IHHid 15 WH Tae # s R WH SY2 9ar8 8 o aRkf¥re 1
IIFHAE 49 TR IR Al W TR YL 977 B |

I AT B AR H Ieaad Aol =@RvT 4, 5, 6 H 97 Td WHIe & 99 3aR gaqrdn @
JAULATT RV 7—-8 H SWHT GR SR fHa1 8| IR0 4-5-6—7 Ud 8 39 PR 2 |

g1 13 FRes e dfae § & WEIHRY %. 1 9 @ 39 99y ¥ fQg9s g8 &
5 T wWHv ¥ fafd® wea (Legal Fiction) @7 778 & 31afd &l WHIE payable to Order
(MSATTAR AT IT AW W) 1 fRRR (I8P, URS) T& W AfWerad T € 98 Sad o
e BF R IH9 39 Afdd 1 3 B o fdere # faoRea € sifd e a6 SurR &) | afe
IMSATIAR ST AT AH ST 3] AEH—YRS PI <d 7] 81 ¢ | e § Ik g 7 foran & &
UHIC ORS P AT ARATTAR 27 AT 14 ST 2 79 /1 98 MAe & 8 99 a& & 5949 3 fady
9 8 5 a8 i 78 &l | g1 13 @ WEIERY & 9d S5evd & I8 § 6 T8 M exwiaid
fFar ST & @ eR A R swaraRa far @ a1 98 U9 99e B B HRAE HR B |
faora 3 7' wd @ B ARl {6 I8 WHIc 9RS A1 SMRTIER <7 A1 9 Wi 76l 8l | g
a0 &9 @AY © P UF WE A1 o WF W <Al 918 B WA T8 a4 |

(Rren v @& =i 1 g8 a7y faea 8 5 Sad g & 99y $U 9 9 |
FB T B AR G&Y 39 UPR 28—

(1) A document which contains simply promise to pay on demand a certain sum to a
specified person is a promissory note Bankidas Vs. Tanabai A.l.R. 1929 Nagpur
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Page 173, <if%=1 afe Saa faere v fva T @) 98 9 & ol @ o 5 gony @
PTeRTH, T. TSR, 1937 AFTYR 61 H FEl T 2| I fIOR JALTAIR. d W
MeTRd o Afde Mfde A eR4Te v.ME.3nv. 1933 FFIgR 391 # &1 T & UHe W
TR & swaer (@eRyE) 8 a9 W) WiFe 81 | sifd Payable to order or bearer 1
fgra w3 wewqul 7 |

HY. B R FEURG H FEOH UG 9 9 REEa § qel o uar aat 49 A e
TN B Xe B | W X9 U foRan STl %@ 21 39 9N § HY I ArR—IToTdHe
yeeE 3 iLae d=gera i wvevo v 1, i affa soive (1957-1981) AR
.09, aIforaR Td 31 JRId] ¥ Y a9 €Y I8l UKId aX Y81 § 98 39 PR § —
DISTINCTION BETWEEN 'BOND' AND 'ACKNOWLEDGMENT' :-

1) A document cannot be held to be bond simply because of an implied promise to pay,

there being no express promise contained in the document. Nandram Vs. Vardichand.
1975 JLJ (N) 7.

2) Where in the account book the words appeared were "Baki Lena", it is an acknowl-
edgment and not bond. The words "Baki Dena" amount to a bond. Gulabchand Jain
Vs. Bhama, AIR 1972 Mp 54=1972 MPLJ 63=1971 JLJ 1002. See also Prem Singh
Vs. Gajrabai, AIR 1959 MP 327=1959 MPLJ 1005=1959 JLJ 62.

3) Mere signing of a balance in account books, even if it is attested does not necessar-
ily make instrument a bond even if the obligation to pay is implied. But where words
are added showing an obligation to pay, the matter becomes different. A promise to
pay interest added to an acknowledgment of a debt in a Mahajani account book is an
agreement chargeable under clause (3) and (5) Chhaganlal Vs. Emperor, AIR 1934
Nag 261.

Suit was based on acknowledgment. The acknowledgment contained the words "Dena
Ruju". The acknowledgment did not bear any stamp. The acknowledgment contained an
express promise to pay and hence though unstamped was admissible in evidence. The
suit based on such acknowledgment is maintainable. C.R. 135/61,D/-20-1-62.

9 UBR URT 25 Wfagr Aftfm & ofdia W 39 vy ) | Sua™ 8T | I8 39 3R
f e e b Wi & 6 aie &1 | g1 74 Wit sfdfam @ sfaeia ft @ &) < ufban
Afear & ofata W ufifd @ v = 9§ 8| 9/ &1 WS Bottom Bond & 3AfdRa Bond for

appearance, Bond for good behaviour, conditional bond, indemnity bond, personal bond,
bond to keep the peace &g ¥ Bl © |

g B I TS A A G BT © AP SHPT Iooiad B W UD & TR Uek Pl
W.WHH?EWW??%%QW%%QET&?{W?I
favg & 4R Gfera 9 39 UPR /T W1 Hohdl ® |

In order to draw a distinction between a 'bond' and a 'promissory note', one should
bear in mind the following points :

ar
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i) A promissory note if executed in favour of a specified person, not payable to order or
bearer, should in no case be attested. Once it is attested, it no longer remains a
promissory note and would be chargeable as a '‘Bond'.

ii) It is not necessary that the words "Not payable to or bearer" or any other words
signifying that meaning, should be written in the document, in order to treat it as a
'‘Bond'. If the instrument contains nothing to prohibit transfer or its negotiability, still it
would be treated as a Bond, if the same is attested.

iii) An instrument not attested, can never be treated as Bond. Similarly an instrument
which is expressly made payable to order or bearer, shall not be treated as Bond.

EXAMPLE :-

Onidemand o i R i Yosiding gt it o promise to pay to 'X' a
sum of Rs............ ) together with interest thereon at 6% per annum for value received in
cash.

Execlted atia.niaians thisiiess . & oY O s year
Witnesses :-

1)
2) (Sd/e)amne sl

The document is payable to certain person and there are no words prohibiting trans-
fer or indicating an intention that it shall not be transferable. The document satisfied the
requirements of section 4. By virtue of this Explanation it is a promissory note payable to
order as it is expressed to be payable to a particular person and does not contain words
prohibiting transfer or indicating an intention that it shall not be transferable. It is therefore
negotiable.

But for Explanation 1st to S-13 the document would not be negotiable.
m%w@mﬁﬁawwﬁﬂﬁmwﬁvﬁﬁaﬁwwzﬁwawﬁm%wm

Jfed 99 ¥ AR 8 96 |
®

DEVELOPING PEOPLE REVOLVES ROUND DEVISING A
TRAINING PROGRAMME TO ALLEVIATE SOME OF THESE
NEGATIVE FEELINGS AND ENHANCING THE THINGS THAT
MOTIVATE THEM.

Claudio & Maria Vignali

IN A RAPIDLY CHANGING SOCIETY, EMPLOYEE TRAINING IS AN
ACTIVITY THAT AN ORGANISATION MUST COMMIT RESOURCES TO.

ITISTO MAINTAIN A VIABLE AND KNOWLEDGE WORK FORCE.
David A Denzo & Stephen P Robbins |
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P e =

(3meer ust ¥ #um)

AT AT — (Trele HIoTae) IR 81 T8 B | 99 6 Bl gifdd AfAe d FHBHAT
e W ufgs =meE & g9 1 A afafora M @1 gu sraR e 8| o 98 weaget E
g & 7 fra aRem #=a &, w1 5 aRem a1 &= 312 v e oifda 9 s=o1 ofda @
A1 8 B, AEaqUl U8 BN 6 IF P B g A ore avg 7 Hes A P B

ITATE! EIhR B PR 2, WEl a1 8| WY 39 I91E ¥ Uiha vd wrae Yy a sven
TE1 B T1ed | ORaT Ay @ gor A ufthar el Y s Sufda & wad 81 a8 aam
g1 =1 6 grgele Uroiae A 8 9 93 | ufhar Ay F Rufier 3 S ) 8 = 3@
1 | 9fha1 A 8 IR 39 Ao A FTE FAE BYAT B | IUAT 98 IHA BN |

3= el A e e Ao franfad g8 o 99 U% ueRe § ST | 3 U4
BT IR | fIER =raTera | for@n o {6 geRor B G 8 Py AR SR QA 51 ga1 2 9
319 Ul Urotae W AT 8T © U9 UHRV &1 9y FRTaR ) fhan S ® ord: ofR wwy Ad
ez <1 aaar, YRl # |led F1 ANGR FHTG B orar 8 | 39 mef¥a & fiwg Rfasw &
T 9 AT YR B 71 a1 b e BT Ferd (Equilibrium) TSI 71 o | 98 Back to front
(with the back placed where the front should be) B TT | TR, TG ATUSH! T Y& B aAfb
Iq R @1 Afefad Teas 7E | a1 gHford & sy v (MR, anskEie) | w@fy g8
et 8 ot 91 A1Ee A gHed @l fuer ¥ & €, 7 & Rfted = =7 4 931 & argere
AT S 8 TS 2| Uele Ao AR 8% © I8 A O SRR ® I A1 el H o,
fore a1 a9 91d 81 % Irrerg oW ¥ A (T W) §9G TR o9 | S 9T | e
(FafrEl) F9 Bxd & aT T8 B Al © 9 SN B S9 9 B Hod 9 HEd qrd qHd
H 31 W1 8| 919 Face is miirror of mind 9% & Ordersheet is mirror of one's work. 31T fRre
|G B, |RYT B AN W 81 UG 39 [{ad # fFg—a==g (ifs and buts) 7 81 | MR
(@M =) R g1 &9 5 et &1 feR afaa axd € 99 89 99 Rl 31 gIUT wY |
FT B g D A6 B MR A B WA HA THH I9T MRt 1 geH el B gHIO
1 qui s | a7 g |

URIeie Ioide &) Ahaldl @ fordl I8 JMuR J9d X2 b amua amefre @mew =)
ToTaT &1 B | HE & b el fore § | Srel §Ha @ oifhd 98 Side! goil 8N | a8
saferd f af} ey vz 9§ IR TEd &), U & T J QU SEeR | SRl g @
et # 71 gue | ford anmew # VA1 € ey & wiRa R swa! g A w1 8 S
ql, qe THROT Bl A P JALADAT & el &M | $H YR A/ 9 ford # Al
Tg—g9 fAfte Sarer f o 9 99 A ua Bied IR e § oM | 99 Se @ |
IR HE & GHG A A 9 HH 99 8 o9 | aRS Iraed 99 Rafa d sftgan @ @
FfydpuEl anfe &1 <@ FHM |

gf¥eror Femali # A ey T fF9 UpR IR wU A o oA anfed g9 vy )
R | Famdn T B | SH AR # g A% R o, R 91 § 9 fhwfaa aR o |

261



HANDCUFFS, FETTERS AND AN ACCUSED PERSON

We find law relating to arrest of a person in chapter V from Ss. 41 to 60 and in
chapter VI from Ss. 70 to 81, and S. 87 and S. 89 of the Cr.P.C.

The Supreme Court of India in its classical decision in Citizen for Democracy Vs.
State of Assam (1995) 3 S.C.C. 743 laid down the following law relating to the use of
handcuffs and fetters for the arrested person. The Appex Court has also stated certain
circumstance under which hand cuffs and fetters may be used. The Supreme Court has said
that the law declared in Prem Shankar Shukla Vs. Delhi Admn. (1980) 3 SCC 528 and
Sunil Batra V. Delhi Admn (1978) 4 SCC. 494 and the directions issued by the Supreme
Court are binding on all concerned and any violation or circumvention shall attract the pro-
visions of the contempt of Courts Act apart from other penal consequences under law.

The directions issued by the Supreme Court are reproduced from paragraphs 16 to
21 of the said judgement i.e. Citizens for Democracy Vs State of Assam 1995 (3) SCC.
743 (751)

16. We declare, direct and lay down as a rule that handcuffs or other fetters shall not be
forced on a prisoner-convicted or undertrial-while lodged in a jail anywhere in the
country or while transporting or in transit from one jail to another or from jail to court
and back. The police and the jail authorities, on their own, shall have no authority to
direct the handcuffing of any‘inmate of a jail in the country or during transport from
one jail to another or from jail to court and back.

17. Where the police or the jail authorities have well-grounded basis for drawing a strong
inference that a particular prisoner is likely to jump jail or break out of the custody
then the said prisoner be produced before the Magistrate concerned and a prayer for
permission ot handcuff the prisoner be made before the said Magistrate. Save in
rare cases of concrete proof regarding proneness of the prisoner to violence, his
tendency to escape, he being so dangerous/desperate and the finding that no other
practical way of forbidding escape is available, th& Magistrate may grant permission
to handcuff the prisoner.

18. In all the cases where a person arrested by police, is produced before the Magistrate
and remand-judicial or non-judicial - is given by the Magistrate the person concerned
shall not be handcuffed unless special orders in that respect are obtained from the
Magistrate at the time of the grant of the remand.

19. When the police arrests a person in execution of a warrant of arrest obtained from a
Magistrate, the person so arrested shall not be handcuffed unless the police has also
obtained orders from the Magistrate for the handcuffing of the person to be so ar-
rested.

20. Where a person is arrested by the police without warrant the police officer concerned
may if he is satisfied, on the basis of the guidelines given by us in para above, that it is
necessary to handcuff such a person, he may do so till the time he is taken to the
police station and thereafter his production before the Magistrate. Further use of fetters
thereafter can only be under the orders of the Magistrate as already indicated by us.

21. We direct all ranks of police and the prison authorities to meticulously obey the above-
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mentioned directions. Any violation of any of the directions issued by us by any rank
of police in the country or member of the jail establishment shall be summarily pun-

ishable under the Contempt of Courts Act apart from other penal consequences un-
der law.

A=l &1 ugfeta s

am 13 1. 4 9w, <Y 13 99 5 & U@y &1 T8l i B Al dRd qeH 7g Iqd

FR IR B WY A oM 7 17 & yrau f uwga R o1 @ § afe vy 9 g wu R
qH9 H 3 D |

RTATAT | 979 e H BT Ao yaiRia 8ar & a1 &9 99 IR 01 1 o71fS a1 S 1 iar g—1
T TA.U. 1 3ifda &a B | @ &1 31ed wifew g € &1 ef fpwe< & @ T &1 31t vl 9 7.
T H1 3 A Teiid< B |

3 yedt 91 ST © a 6 Ui & oiaeia Sraid & I8 91d 91 Bl ATed B Ul A ofd
2 Afhs gAMIe-—wfa amon #5738 don i & g9 &g g8 sqce}v f6an o1 e g

qiex frfieg oYd 99T 89 Bad Uey g B 24 & ofdd 918 # Jex B & o4
ZraRRerd HR Yo wY WAl & 9 99 IR Udh Al o ax aeasd faavor forgar € 9 dioi™
FIB B EXER T P ol 8| W9a B fF sy @ o (Stagdc) welRid F gon @
Afh 3119 I JH01 95 R EER B @i a8 dmalRed W & 5 <R & 994 4
EER T8 & W@ ¥ | MY IuR deR A Bl ® I9d faavor foran Sien g

AT Pl H

dER & 9F @l

TI&R <IN

5 fio@ W B & W =mrerm # yaRw @ ifow PR 9@ @ X o Aad |
S W98, WE §P, Ae—fdoE o arft f =ErEa § Iud A o o R € anfe, s
Ty § SR AR dia Rigd @ i ofed 3% e & ufhar ot quig 8| o o
el @ T T TE Ul a7 o 9 £ 7 99 W wed 6 1 @ ) S st @
H1 3ef BN { B S | ARy 13 4. 5 B yrgw N I g § we o v § W
afera § gar B |
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ST faerg Ten & U 8 B € S GR H Uy ey 13 | 67 H saran g1 9
grae H URga Y o B B | -

FB T B Y 98 WA T TP AP T B &1 A I8 @ aft IFARA U |
AR B BT A & S e | 8] AP o Fhal | Fa: I ufehar a8 ® & Ri¥fd
HRM | 99 a1 FHT AT H A A AR B AR F FE @I MY I S H U
qBal B Y AAH BT ARY 9 W W AT B Al PR 9 SKER B el 7 8 |
3 ol |18 & 999 oy ¥ URgd 80 | 9 RfYed g\ 89 R smew 13 1. 4 9w &
3gHY & BIIaTEl HRAT Bl B |

T U9 39 UPR & —

¥ 7 W 17. gHM &1 8@ 99 B - (1) T8 96 B {arg @ 9@ F SeaR
T8 T1ey IffATH, 1891 (1891 &1 18) RT U1 UG &, SH <9 # o &b a8 sxaaw
e MY IR A 1E A B, GHF B el W AT I AW H DI A1 IHD YA Peol I1 A
A g ufde 2, 9r<) 99 ufafe @t R R g8 ik ovan &, ufd & 4afta 959 98 @ a1 o) &Y
- B BIgA BT S & FHI U B |

(2) ga1 ufaee &1 frsifda fa s iR dern @ =aTead a1 v e 5 98
39 (AT Fgad &R, de@r e $1 SHS! gga @ FaeH & ford fRrgifed e iRk ufd
B! TRe AR A A AT PR b U Al g8 Hel Urg oMY A1 g8 YA B B g8 v
2 3R 98 @rar ard) B A AR Uiy B B HRR |

e 13 w4, wiew | TEa AES R g=E-(1) S AT IufE & IudE @&
T Ted gU, B U SWIOS W, G 918 H We H UU IR ol 1% B, FefoRaa ffdftedt
gSifdhd @1 SO, Sri—

(@) de BT GEH AR WD,

(@) TS BT U FIA AT @A BT AH,

(M a9 a8 e a8 gw 31 g off, qan

@) SUD TH ISR TV BT I g1 $1 HUF 3R YRidhA Fraede gR1 exwaeRa a
JrerRa far e |

(2) SIEf 39 YBR TEId AW B 98, JE a1 Ao § @) ufafte ® &R die s

79 & 39 ot ol & W § IH! ve ufd v@ & 7§ 98 gate alifedt o1 goted sa

gfd IR a1 S RS9 R &1 goiEd A gR1 gwaERd a1 sreaaRa fhan sre |

amee 13 faw 5. afdl, A iR sfveral 3 ot e ufafeal @ afoal w® goies-

(1) 98 9 @ A T8 a@ & JeaR a8 Weg AfRgH, 1891(1891 H1 18) gRT 314

ST &, 99 T H 9 918 @ |ied A PRI SIS S1d 981 A1 §H FEl I1 I ol A

H S Frel YA H Bl &, UfAfte ¥ 98 vereR, R 3R | 98 98 a1, orEn U9 fhar ma
g 9 yfafe & ufd € @& |

(2) et Tl TAES AP BT H W AT AB JAAHR gR1 9Y fHY T A sifferg #
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3! gfafie 8 1 R uefdR 9 3R Q 98 98 I1 oran 99 o T @ ouw e afia @ 9@
mmﬁaﬁuﬁ&%aﬁwaﬁmmmﬁswmaﬁqﬁ—

(@) STl 98 AfMerd, 98 1 o TR B AR ¥ 9 fFA T 98 99 uEeR gN
&1 WY, afera

(@) &l g8 AfferE, 98 a1 ol U ey & IrureE # Uw fRar T @ o wuRon W)

BT YA U AT | R B 98t 1 ueeRt 31 5 ot vereR grr & S|

(3) STEl ufafte ) ufd s e & qawmd) Sugel & oA ¢ ) TN R 98 ~rrer sy 7

& o 17 4 aftfa Afa 1 wfd @ e 3R o vd ufa &1 g\ sxm @ gverg wfafe B
frfed B ok 9 T8, o A e $1 R 98 B, 99 U9 BRA aTel &fdd @) dtear < |

3. 13 A 6. Wied 3 AT B B PRV AR WA W YOTh+- el 99 TSl
P! [ R 9189 & FU A SF1 PRI A B (R PRar 8, =grerd 9ieg § 7T 88 ST
g 981 W 4 & Iufw (1) @ @ (@), (@) 3R (@) A affa el s $o= @ afka & 3
AHSR PR & TS §, I9 WR gifehd B S iR goiha araniie gR1 swaea a1 sreneilRa
o S |

an. 13 fAgm 7. & S &1 AWerd # wffea oM SR ATSR @ e
SIS B Al AH—(1) & U Sy S W6 § T80 R ofl S § I el H 5 B
FH ot gl B v H S9! gy A TR & 98 S9! uf, A & AfNera b1 HET g

(2) T=ITES S Wed H T8 TE B T §, Ifherm &1 9rT T8 8l ek 3, gulRefy, ||
fral ®1 el @ S e I g fasan o
@

3¢ - UaIedl BT RS B

B1g fIore wed | U & A1 e 39 vy &1 fae < e MuiRa exar & @ sea
& & 3 SZE-Ued] < B ) 98 g A Of 1 @ Wl B | JgURT 98 ST Ueee) AR
dITerd H FuiRa five & s S aR aa 21 38 9] fhe aR W U B § UE 9
U 35 @ WRgd (T) A AP wu A S 8| ey I Sewes (Sierared B e §
ITRfIBT) B HIEGH | FATCT TAULETT MR @ & AR VA TP AT g3 (R a1 B
&) U BN P e $ ARIgER 3@ o R 3a SgE-Ued! 9 § 9 O B
®1 A 7 91a | e 99 Ied o W fAfaa smew Wi # o 6 AR s
YHH SYL B d D YA U] Bl Fo 3D IBA ALAl. (e a1 Rufie) § o av |
AR T BRS Grac] ST DI <M | FHIGA 98 gIad! e B ST | Ty 396
e ® g9 M R g 3 P v oFe SY8 @ I T 3P U] B Fol ©ud gaA
T ... W B ERT ASIRA | 5741 §Y 9 370 SRR ST G A9
af3eet § f U € fora | Y B R 98 faeke & ewen @ forg Sfad s gaw A forn
S | 39 qR A | WAifeT Ba fl <@H arg € a1 g
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(1) Sravae fAwg g@vrer Q.3mE.3MR. 1961 J.&1. 1655
(2) IR fAvwg Foiv, TIME.3MR. 1978 .31 1393

A gefd fJore @1 fba geR 4 yaRia fear Srex | d e &g S @ 39 fAva 4
A & |

YRTAY Y8 W $F2I G Yee] e TG RS DIV H STHI BRI 9 AR rarerd
o # 1P Thd 7 TGA P! T3 IPA P [JaR01 A HedeR (W) B WO | TH A H FY
vfdfiagfea Fde 8 o &9 #=eid @S 1 1962 &1 AY. I ATHA BT UHEHE, FIfea
Afefhded . 9-6-10 U -THAR. 82-3478 f&. 06-7-1984 B W1 f&. 10-7-1984 & IRV
IOT0F & U 1828 TR UHIRI T & IHHT Ho—37¥ §9 UPR o—

Acceptance of duty in cash 10- By sec. 10 all duties with which any instruments
are chargeable shall be paid-and such payment shall be indicated on such instruments -

by means of stamps except as otherwise expressly provided. Thus the exceptions thus
referred to are the following -

(a) When documents that are not duly stamped are impounded and assessed to duty
under the provisions of chapter |V of the Act, the duty is recovered by the Court or collec-
tor in cash; and the fact of its having been paid is indicated by the endorsement of a
certificate under the hand of the Court or collector.

gRT 2 (11) &7 3fae # TYA! RS @) gR¥ 39 THR 82—

2 (ii) - 'Duly stamped' as applied to an instrument, means that the instrument bears
an adhesive or impressed stamp of not less than the proper amount, and that such stamp
has been affixed or used in accordence with the law for the time being in force in India.

eI B-HY AT AT § ISP fAoi & UTerdl & HY eur <A1 e faeg wey
d U B S G AT gRT W UgE B 36 B ATAR BB T8l DR AP |
™

qEaR § W @l

faa@l &1 < srgare ua &R
(3. 13RA. 78 A3 w W qeneH)

I9d e ofkg fores &1 TR g9 g@Ha ¥ 3. eryena 1998 (1) vA.H.ua. 9. 641
1 USHR 3T o1 | 1 f SO 1998 uTT 4 SIFRE Y& 57 URX YR 83N & | RATFAME B BRI
B oId YT €1 ¥ ©o g & | Ueie Wiotde & ol B 39 YSIfrd b1 Sford wsn | are
gfirardl SwIaa g § Reh Wit 2 | v o ff Rieh 9 on S g9 3 uga fan mn | g
Uet 3 rufed @ {5 U8 of@ WA 78I 81 W Jife B # T § | AT Sed =arery ¥ 74|
=g T A del b IfF a1 ue Rl € g <1 31 Rl ol § or: o URd @1 ot R |
FER Ufthan & Hied gRT 137 W AR $9 og d 4R1 98 Wied fAfTs &1 e f B |
Ioa AT A 3 H g W) Bl 6 39 qme o8 f w71 o [ wraems uvga =8 fn
2| Y T A I9d gRd USRI R 9T ARy |y ) T o 5 v W #
Heguey Fenga W1 USR8 3 99 fbar f |
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T T

!

U1 98 HIeg fefam 7 udl o Faa arent fofd, @) & 3f & vy 3 wew wqeh
A R | ORT 137 AHW. FHFR Rerdl 3 e fvas 2| g9 69 yaue @ 99 gfe
3 el BIs AU Te1 © | IS T AUH. b ey 13 w7 § e v fAE 7(3) B 9 ar
UIP 9T W € WY G TR SR 971 W6 6 Aeamew @ weed o awa. § by g
& T S 1997 A 9T 3 S[A W1 Y8 27 | YHIRIG fhy & o Sven 7 &1 | W & e @
Y FagR AT Ud AURTS ) SUel 7 8 | &% 91q Arige arf |

g3 J 781 B 5 faora R wrer & gon uerer ff R 9 afed e A R Sy
B WK (B UEH o) R I9 o § 99« # 3 aren Afdd R sian @ &1 | a3ifs o=@
P IR S gragT=H H Xy § 98 39 AR & —

Iufd (2) & 915 UM (3) WreT T §, &Y O UeR § —

.7 M. () Wi & WY H UK a1 T SRS S ST BT a7 3§ A8
foran 7 81 98 S § WE argae @ |1 WA R S vd god Swdardyl Sl S dl
q191 4 for &, fbeg ! forfd Saemmt & aifiRa o &1E &1 9 S fafd & | wer=R
(Transliteration) & |1 U¥d fFA MG IR} qxamast w6y § g &) forar T & ) fawg
TEThR AT 1 I IFAE Il HINR BT T BT WIBR B AT SIS Bl ¥ IS
g1 AR GG DR | A9, G JRIET HH1d 5283—F faAd 16—9-1960 & gRT fban
T 8 |

3a: I8 &[ W2 b Ao & 9 9w &1 5 ) fafy &1 81 S <aary fofy (R
rgare A1) # A U R B MUE X g UKD PR o Aard B | T8 99 B iaa Y
A IR, gEAT, AR | @1 8 R 3l § Rule of Prudence ,or Rule of thumb
N PEA 2| B FEA B o UG TE 9¢ G § 7 §Ya BT © I A ®U J Brg A
siffa va Sufafda onfe aRqel watgol gfawga a1 4 w2 M99 (Exhausstive) &1 gt @
37T T AT TS ATerd P ST B & T G99 9T TR 377HaTel) FERnet &
fem e S 9@ | ‘

qg &1 @ P AR Had © & o a1 sy oikd @77 & gd &9 drew gfe |
fafdy graum anfe @ < vd Sfera ey aike & |

I

: S STRe A8 S 2001 # HB g FeAT 3R A 3 919 g8 & S= HUAl
| QUR o |

| 1. g= 153 % siftm ==o1 & afE & oM R PRER T |

:2- g5 190 H yerd ¥¥e A URT 457 & WM W 357 UG |

| 3- U 218 fec fde %. 34 A 428A & 319 W 498A Ug




EHEE :
3 U8 HE DI My g1 2 fF 39 FF0™ A FHI-FHT R FHI 9T BRI, FH I

9=

ﬁw:—ﬁﬂaﬂmaﬁsﬁﬁm,wmmﬁl

A1 Bl ey SN by 8, s 59 910 R 99 &1 7 o1 & 38 anmaeds & & o9
D! I ATHAHT e BT Teblal 941 WY H, iR I At smenai & T FRA gL @ A,
S & dre |aw srEifafd ok S Furee el 9 ARy @ 59 ogeel & Jravg @ oefl
T 8 H s A <@ A AN § 9 I @ wee nieRal 7 MuiRa afsar @
IruTer el fban 2 | 39 fawg § SR fy U argew @ R 9 - S fhan e 2 1

(1)

e & Teg 31 IRTAR fhan S1an 2, ForRes f&ar s 8, a1 ]9 g R e
ST 8, S R A1 S 3 A 0 B W 1 B o sRv | Ren fean s
&, U1 ToREE B ¥ W fH g M R wEaka e S @ g gE
S g9 aTel O, ARTE T 1 BrIBR TR gRT I A1 319 8 Seal 9 Seal
TR, TR |a¥, T, THUCR WY §RT dldh 941 31e3& &1 ol 91 =gy
IR HSG & AHAHT H FHITAMR qon o, FareH FE o S orgRgE 7 A
T Al A faRe folRad gaen woll 9 | Ife sreaet @1 g8 gae fbdl gferd
FRHRY g WOl AN @ T' g e YA BeY IfER) & ug | A Bl
gferd ST T8l 811 ARy 3R I9 a1 @l i e gferd siflersds gr1 &l S
FIfeY | 99 e e 9w @1 6l T $F & oiava ARWIR a1 9y 3R
qoRde @l Wi s fdfea feewwm &) aaxen 81 a1 Gafg wireRRal &1 @Ry
o 39 Wewr B ARTARY iR FoRad) & FaT eget B Aot AR IHD @Y WY
9P IRFEIR 3R AoREE] B FROT a1 Jd JURI & favga faavor &1 va gfefer
I qHY Hegel B Holl SV 979 g8 (Jaxvor [aferd P @ 3idiid, IH oiRes qad
3! e FY| uEd 9 & 991, Toree 5l aew @ eg o9 afaRed eRm™ @y
QA 3 IR F g N e ege B Al Wi =Ry | g ave 99 SAfier
3@ & TP H I PIg gRadd fhan g @ sHat ga ff Ao avEsd € |

g =Ry | I ARER & Al 3 IRTR) aRig 997 &R w9 |efdd &rF & .

Sy 5 & JeiF IRTar® &1 7 8, 98 wifder) s amewl W ARyard @ i
2 98 UM 98l W Ga P! @ T 8 IR FIA A9 Tl BT AW AR g8 T4 |
F Bl BIA B A RGN S A D IR H B AeT BT GIAT WA ATTRAD
2, e I Wl AWEl B IR H G ol A 3awad § R 6 gew @
9ot §RT BRUEY ApT Sl B, U1 FoReS [Ha1 Il ® 918 9 AWl ARER) o=
> fAdgd drE 3 & Iiaid & oM B |

Sid BIg AW AT S FHE IMMH FHUY PR T 8 AR I A1A1eg B sifiRan
H o forn ofran @ ) Wafta <y gRT SHa) g Aedl emel B Aol S
=MRY |
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ok h;l\.",

o g oAt e

Sy e e g gp—

g —

emens ofie . o

W

I T 3eeT b1 Al ST ATl T WISFARTIZeS B § @iell ¥ W R fehel 8

w9l S ARy, Ifed A6 A% TRy Ry §Y B @Ry |

9 B FHE G B 41 99111 11 8 1 FARMER & ge SR W § | 49 9ad

B! IRFA FoREd! afe | Gaftd @it Al 9 dag WAl @1 98 91d Araugds

& § g 912y | GRgM & IgwE 105 @Us (3) W wEl T B P W9e wewi &

ferfeeR 3 8 e 999 999 W) 968 §RT &1 d@rex aRIa fbar oe, 59 a@

I 39 UBR gR9IT 7 fFar 9y a9 7@ A fRwier gaEes e o 49g @ g

I BN D G B Ao arel RAWReR & THE 8 | g9 G Y 39 R )

mwmwﬁm%lmwzﬁwma%ﬁwwzﬁmﬁ

AHE JId Uil U W gRIS § |

Hfaur @ srgese 105 3 gfafafd sraffaf | 229, 230, 232, 233 @1 wfafifd R drw

| FIRAR B R g @ gfaal gaw |9 @ forg da 2

Y G & Fel 3 FIREAR), ToREd) 3fa & Aell @ aR 9 I gol 59 991 &

[T H1 WY FoOl §Y | SR 9a¢ TN b G Hrafad iR sd-vare (R [eg §

S |91 s Fe1 T 8) savyd uRadHl & Wi, 98 §Y1 Wkl @ HiEel H W A

8l |

IR & 5 SWa SR B R dRE ¥ AU @ oy I, WY Id B ow

Haftra wifdeRal & eam 3 o o | g8 ghRkad a3 & v $ 37 sFRel & g

¥ 5 PR B 9 7 EW U goe § 5 efafed gl R erdard! o Sg—-

(@) = gfRea Fo o & FuiRa o s dreas see, J9Hfa s a9 @
I Ao T & B W@ v ge-RfaeTa el ok @i & 1 g '
R ITAL B |

@) el o wfafafar weer g@e T Bizd d W O oR BEER ¥ gR 8H
el AP gRT AU STRITHR) BT 2/@eg Al MY, drfd ydsd AfEan o
forarfafd &1 ergueE a1 S & S9! @ [ SEeRI W@ |

(M PREA B GE R, TR, THDR T RT F60 ST AR AR T8 I ST
gR1 Y 9ol WY AR ARar) el o s &1 N 81| B T iRwar @1 7@ @
I a8 gl &1 7 8 a1 391 31 I8 e ¢ & gom @1 orral i ey & I
Gl WY |

@) ol srier Afrge & el @ ofiF RRTR) @1 713 & a1 39 =Ry fb g foren
AR B TS TH arel T RUE A 39dT We Joord B 6 IR & @&/
HRU Y AR FEA B T UGl @ oA ARTar) o1 T 81 3@ avE, afe e
AR & eyt @ | I T T B A1 WA 9l B W Yool BRd §U
RUE I TRGR B KT B A AMRY |

WA I, ST [HT B 31emel, WA B Woll T g @ ufafafial 78 q3rery &1 |

FaTI WS WY |

¥R1, 78 f R @ 5 39 v i ufafafd 5a @ Sw <irrer & IRRER B of Wl e
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qf% a8 S fSRrue afrgel @ ariee & forg 20ifid oree o o 9 R Rars
3 I GHEH TAT B AfAAd W £ |
e ol ft g3 aER B a8 9fa B AW | (AegE | ) 2 A S emy & AW A | B
e et |fa g 2
THIRD SCHEDULE
(See rule 229 and 230)

Form of communication regarding arrest, detention conviction or release, as the
case may be of a member

Place: & anidiaiss. &
Date ot dnihee.n
To,
The Speaker,
Lok Sabha,
NEW DELHI.

Dear Mr. SPEAKER
I have the honour to inform you that | have found it my duty in the exercise of my

powers under Section .........ccceeevevieeinnnnnne. ofthe s ka5 (Act) to direct that
SR o Member of the Lok Sabha be arrested for .........cocvevivinnennnnn.
DETAINED ;
(reasons for the arrést or detention, as the case may be)

o e R SRR et o M.P. was accordingly arrested .............cccovevvnennnn.
taken-into_custody-at ........c..c.coniiinviveine (Imel-on. e v (date) and is present
jedget (e oS dalle e N (Place)

B

| have the honour to inform you that Shri ..........cccoeiiiein. Member of the Lok
Sabhawas triedatthe .........ccoooiiiiiiiiiinieneennn, Court before me on a charge (On charges)
B s R R (reasons for the conviction)

ST e e T (date) after a trial lasting for .......cooeeveeinieiinnnn. days | found
gy -of o s mas and sentenced him to imprisonment for .................... (period).

(His application for leave to appeal t0 ...........cceeeivviiiiinnnne. is pending consideration)
Name of the Court

C

| have the honour to inform you that Shri ......ccccooooiiiiiiiiiiiiiiiiie, Member of
the Lok Sabha, who was arrested/detained/convicted on ....................... oS (date)
o)7L R U ST S (reasons for arrest/detention/conviction) was re-
leasedon o manaa (dale)on . iuot v (grounds for release).

Yours faithfully,
(Judge, Magistrate
or executive authority)
®
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4. 9. fAu ww wfarer, Narer @ aRus w. 11457 /fRwm=/81, R, 30
et 1981 S Rum @ wewl @ a=<hievv, ARy 4 @ o 8k Rerd
afe & e & wEw § ¢ N @ W™ ER ysiea BEie
T/9093/u-2-7 /51, SgaqR 7w 19 fRawar 81 &1 @t <umarerdl &
garef Uf¥a fbm on 1 @Ra wad ¥g ueRa b o wer 2

fawg - Rum wn el @ s<hew, ARy 4 W@ o iR RerE anfe &t s
HETe,

1

JRIGAR g I8 P & & #egucy fum w9 & ufbwr qon & Seared gae
el & g 1713 172 @ @faf dea) @ shauR 7wy fue @ @
el & g=1pRY, Ry afe ok R {63 o & g fgdg srpa # & M fafafea
o (wfafoft wormm) A gaRafy s=<iexo, Ry @1 Qv fifg & RO qon ¥ew &
Ry Re a1 SREM & W ufd gy ifder sy, weauey Rum @ &1 Ry 9
1 AU B SR 8 | IR VA T8 3N & b g9t uRurem wafda aifdreriRal g1 S
S | T8l B @ A1 39 g 9 39 AREed & Ry R 8 MM R ysieA BHie
T%.13-208/78/41 (1) &1 faATe 26-9-80 T FeAURY ST AT §RT YSTHA HHID
T-9053/%14,/2-7/51 fa7i® 6-10-80 gR1 wefod faRal &1 fRamadd ot ot ¥ o
R 3 W fRrepTe WRITRET gRT arRelg |e¥ A1 dR R Sudad Faar @1 391 99
Ui xR & Sl € R Fremgar faffRa gua d g afta 78 @ I 8, S g
fafafea o # & ff 9l € S7H Dad ARFH @1 gRT B Ieom IR XA ST & TR
g8 PR & U A bt o8 A 99 °R1 B 3 fauras 1 <) g9 o 8 3R
gl wapeont # wom @ Rt ol o1 & @ T w1 S gRvm: seme weIey & A
qR1 AR W& WU H AE I ur | ‘
37 JARATTAR R 2 b anuss fur gr1 o wava aftreRer sl &1 derd
faffed g @ afafarf s wu 4 gfed sxe T o) g7 9y iy A o @&
3 Ry | ¥eRl & Faeu, FRIY iR ReE & quard ege w8icy, &1 aaaTd
I e AR A A R & N W=y Sus vAry g€ F fAfafk gum d gEe
IJaYHg & ®R e S9H S9 BRI &1 W Seord fhan S a @) aoig 9 a0
1 ARy fan ST © | iRy SiffeIRET @1 I8 W iy &1 e N b @ SEaN
foa Afq 7 yum § R_ax & |

39 fafRad Tg WY arver & I ® & yua & 59 R\ ® S99 SfealRad & SHa w@e
R ‘I fora Iuge B |

gg fl o Ry B 5 59 |eg A o e o) 5 ol swet e ufafaft g1 wfarea @
el WEIG, B aarm URT HRA B P IR |

S N 93 FgER FI Bl € 98 9faa @ A W (Aeg| /) ' A 6 sema @ AW
| wemafe Ffert wfEa g '
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Aeguey Ay @ uftban aun o Farem wadkh [Faw @ SERu
(@) e & geiavvr, ARy nfe ok Rerd @) sreaa &1 ga=n
TSP RI R WS & gdiavu ARy onfe ot sreaa & gae|

171. 919 B1E A& fH Soe—IWRY W 1 {5l &< Ry & ford &= b oy a1 99 fabel
R §R1 HR1EE $1 qreey faar 9 & ol sriurfere s & sefia g fban
S @1 g1 R Grae Irnerd a1 JUSTeN) A1 driuTfors] UfeR qrwd U d2a &l
g feda oggd # A W wyfrm yum 4, gu1 Refd, ddfiexv, Ry a1 aufigl &
HRO T &I B FRIY T SRIAT 61 A A1 G gU fehe B < |

e o ReE wR sreme & gaAi|

172. 99 T3 Ha g a1 S 3R A9RIE! D 918 Ul dAfdd 8 I oHa R Rer fban
S g1 3rg1 ReE f6a1 S a1 U 927 @) a1 W geid e r) grR1 o H A
T FYfd 993 A fehe B <1 SR |

TUSIAG A ure Y@ R HRAE

173. w171 31 g9 172 4 [l @ gra 89 & 916 JUTaya g sfeded, (S9 991 §
IEHY GAAM AR T8 FF A B, A AR T 9 A 7 @ A ey qm g8 wedi A
SFeR) @ fog 3@ § gl aR & §n)

W= I 6 dew @ e ) ReE @1 ol R g & @1 a9 @) gol §8IaR0
P G & M W U & U 8 9, A SHS SRl A1 $9a! 916 H ReE @ qfad
P T qeFel ATe, A1 A DI T J I |

(@) w1 A gRER ¥ g e & fAdEa iR s<iovyr @ ar # ufbw
@ & IRER # FHRo

174. {91 & IRER H enet @ gl U & o a=irawor 98 fhar s |
Ay IRw & fFAdwA
175. 991 & URWR H, egel ) e o< 6y fom i amasiRae sierar smuRifds 9y smew

o1 fdes 981 fea S |
fada syt
R fAam 171 3R 172)

Aeue el Ay 9w & B 9o @ gaiRufa, sdtavo, Ay, wfifea o
Rerd @ IR d a1 &1 yu=
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Jar H,

JETE HEIGY,

T AMAD] A& AT Al g fop oo (@rfefram) & aRT ®
mﬁﬂaﬁmﬁmﬂa}mﬁﬁﬁu@maﬁmmm%ﬁsmmwzﬁ
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T TP T§ I N 2 5 Ay Rum e @ wew, s
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w Rer - fear T o (@, genlRefy, srfld R Sy veg 8 W Rer ax faar )
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(Rrdrer, <SRN a1
EapiucalelEEac))
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7.4, 9= Iratad gR1 fRifaa oRu= %, 9340/111/1-5/51 f2. 07-8-1959
= gat¥a foa on @ & o & RufRe @ afua @ Aawl a1 smga
HH B favy 9 § 29 9.y Rifda a1 v vs e, [{aw 107

A% 107- When any public document or a document in public custody has been
produced in Court in compliance with a summons, and the officer from whose custody it
has been produced desires its prompt return, the Court shall, after the document has
been inspected or put in evidence, as the case may be, cause it to be returned with the
least practicable delay to such officer, after the preparation of such copy as the Court may
require under Order Xlil, rule 5(2), unless its detention is considered to be necessary till
the delivery of the judgment. The cost of preparing such a copy shall be borne by the party
adducing the particular document as evidence.

The High Court vide Memo No. 9340/li1-1-5/51, dated 7-8-59 prescribed that the
documents in custody of Parliament or State Legisiature when required in evidence, a
memo be addressed in the following form :

FORM
From :-
To,
The Speaker of the House of the Peopie/The Chairman of the council of States,
Parliament House, New Delhi/Speaker Vidhan Sabha, Bhopal.
Dated the ...................

Sub : (Description of the case)
Sir,
In the above proceeding, the plaintiff/defendant/complaint/accused proposes to rely
upon the documents, specified in the annexure, which are in the custody of the House of

the People/The Council of states/Legislative Assembly. | have to request you to move the’

House, if you have no objection, to grant leave for the droduction of documents in my court
and, if such leave is granted, to arrange to send the documents/certified copies.of the
documents so as to reach me on or before ............... by registered post (A.D.) or through
an officer in the Secretariat of the House.

In the above proceeding, the plaint/defendant/complainant/accused proposes to ex-
e an officer in the Secretariat of the House of People/The council so
States/Legislative Assembly/ Legislative Council (or any duly informed officer in the Sec-
retariat of the House) as a witness in regards to matters specified in the Annexure. | have
to request you to move the House, where oral evidence of an officer in the Secretariat of
the House is required, if you have no objection to grant leave for the examination of the
said officer in my court, and, if such leave is granted, to direct the officer to appear in my
courtat 11AM.on .......oceeee.

Yours faithfully
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fAuRe @ vl ® w91 don @ ufha fAvgs Aaw 80 Riffa FIF vou Us airesR
B M 3avy @

F-1. SERVICE ON MEMBERS OF PARLIAMENT AND STATE LEGISLATURES

80. (1) Article 105 (3) of the Constitution of India provides the same privileges for
Members of Parliament in India as are enjoyed by the Members of the British Parliament.
One of the privileges is that no service of summons can be effected upon the Members
when they are within the precincts of the Parliament. The Courts should not, therefore,
attempt to serve summons through the Presiding Officers or through the Parliament Sec-
retariat. The appropriate procedure would be for the summons to be served direct on the
members concerned outside the precincts of the Parliament, i.e., at their residence or at
some other place.

(2) The procedure laid down in sub-rule (1) should be followed for effecting service of
summons upon Members of the State Legislatures, who enjoy the same privilege under
Article 194 (3) and Article 238 of the Constitution.

Copy of the letter No. D.O. No. 26(2) 2000 Coord Received from Joint Secretary,
National Human Rights Commission, Sardar Patel Bhawan, Sansad Marge, New Delhi-
110 001 is being published for general information. The Judges may purchase the
said bood. This institution has found the book useful for Judges.

1.  You are aware that one of the tasks of the National Human Rights Commission is to
spread human rights education and also to sensitize all public servants who are
intimately connected with the task of upholding the human rights of the citizenry. As
part of this effort, the Commission was instrumental in organising a training pro-
gramme that was undertaken by the National Law School of India University, Bangalore
for the District Judges of the States of Andhra Pradesh and Karnataka. The training
material prepared for that training, modified suitably with inputs obtained from the
trainee, has since been published as a handbook on Human Rights for Judges.
The Commission is of the view that copies of Hand Book on Human Rights for Judi-
cial Officers may also be sent to the State Judicial Officers' Training Institute for ref-
erence purposes.

2. | am requesting the Director, NLSIU through a separate letter to send one copy of the
Hand Book on complimentary basis to your Institute. If your Institute requires more
number of copies for distribution to the trainees participating in different training pro-
grammes the order can be placed on the coordinator, National Institute of Human
Rights, National Law School of India University, Nagarbhavi, Bangaiore-560072
(Tele N0.3211303, Fax No. 3217858). The publication is priced at Rs. 220/- which is
intended only to cover the cost of printing plus handiling and forwarding charges and
has no element of profit. Demand Draft could be sent in the name of "Registrar,
National Law School of India University" payable at Bangalore.
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TIT-BITS

1.  ADVOCATES ACT, SECTION 35 : PROFESSIONAL MISCONDUCT : NATURE OF
THE CHARGE OF, AND MANNER AND NATURE OF PROOF :-
(2000) 6 SCC 721
H.V. PANCHAKSHARAPPA Vs. E.G. ESHWAR

Since it is a quasi criminal charge hence must be proved beyond doubt in the manner
or proving a criminal charge.

Improper Conduct :- Improper conduct not amounting to professional misconduct.
What is. Concealment of information from plaintiff client about his having conducted a suit
on behalf of the defendant. Advocate filing a suit on behalf of Siddaramma Shetty for
partition of suit property and obtaining injunction against defendants therein. Subsequently,
the same advocate filing a suit for another person, who was not a party to the said former
suit, against Siddaramma Shetty for recovery of a certain amount and getting the said
property attached. However, the advocate not disclosing to the said other person about
his having been engaged by Siddaramma Shetty in former suit. Withholding of the said
information, although not a professional misconduct, held, did not speak well of the con-
duct of the said advocate. He should have, according to best traditions of the Bar, dis-
closed the said fact to his subsequent client.

®
2. ADMINISTRATIVE LAW : PUBLIC RIGHTS Vs. INDIVIDUAL RIGHTS
(2000) 7 SCC 425
CONSUMER ACTION GROUP Vs. STATE OF TAMILNADU AND OTHER CASE

Invidual rights, including fundamental rights to the extent they affect ptjblic rights
leading to public inconvenience, have to be curtailed.

DELEGATION OF POWERS :- Theke is no exclusive delegation of powers. Power to
grapt exemption conferred by the Act on Government, though wide, is controlled through
legislative policy which can be gathered from the Preamble, Objects and Reasons and
relevant provisions of the Act and the Development Control Rules.

ARBITRARINESS :- Statutory provisions conferring wide powers on an authority not
ultravires if legislative policy can be gathered from Preamble, Statement of Objects and
Reasons and relevant provisions of the Act and the Rules.

£
3. CIVIL APPEAL : (GENERALLY) SCOPE OF
2000 (2) JLJ 373
LAXMAN PRASAD Vs. BALWANT SINGH

High Court while exercising th jurisdiction in a particular forum declining to grant
relief. No other view can be taken while exercising jurisdiction in another forum. Shankar
Ram Vs. Krishnaji, AIR 1970 SC 1 followed.

The relevant portion in paragraph 14 is reproducéd 2

In its decision in the case of Shankar Ram Chandra Abhyankar Vs. Krishnaji
Dattatraya Bapat, reported in AIR 1970 SC 1, the Apex Court had observed as follows :

"The right of appeal is one of entering a superior Court and invoking its aid and
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interpostition to redress the error of the Court below. Two things which are required
to constitute appellate jurisdiction are the existence of the relation of superior and
inferior Court and the power on the part of the former to review decisions of the iatter.
When the aid of the High Court is invoked on the revisional side, it is done because
it is a superior Court and it can interfere for the purpose of rectifying the error of the
Court below. Section 115 of the Code of Civil Procedure circumscribes the limits of
the jurisdiction but the jurisdiction which is being exercised is a part of the general
appellate jurisdiction of the Hight Court as a Superior Court. It is only are of the
modes of exercising power conferred by the Statute; basically and fundamentally it is
the appellate jurisdiction of the High Court which is being invoked and exercised in a
wider, and larger sense."

C.P.C., SECTION 47 : DUTIES OF THE EXECUTING COURT :-

Executing Court cannot go behind the decree. It has to execute the same if there is
no lack of inherent jurisdiction.

NOTE :- Which Court can execute the decree. Please go through Section 47 CPC.
€
4. CONSUMER PROTECTION ACT, SECTIONS 9, 11 (i) 13, 14 (1) (d), 17 (1), 18,
AND 22 : COMPENSATION : MODE OF CALCULATION : STATUS OF PERSON
HOW FAR RELEVANT :-
(2000) 7 SCC 668
CHARAN SINGH Vs. HEALING TOUCH HOSPITAL AND OTHERS

Consumer Disputes Redressal Agencies (from district Forum to National Commis-
sion) should dispose of complaints expeditiously.

Keeping complaints pending for years would defeat the object of the Act.

BENEVOLENT RESOLUTION :- It is a benevolent piece of resolution inténded to
protect a large body of consumers from exploitation.

POWERS OF THE AGENCIES :- Their powers are quasi judicial and they should
record reasons however brief for their conclusions. The necessity for giving reasons is
explained by the Supreme Court. It is implicit in exercise of quasi judicial powers.

QUANTIFICATION OF COMPENSATION :- It would depend on facts and circum-
stances of each case and no hard and fast rules of quantification can be laid down for
universal application.

The Redressal Agencies should take into account all relevant factors and assess the
compensation on the basis of legal principles, on moderation. The complaint was that due
to negligence of the doctors his right side got paralysed and had illegally removed his
kidneys and he also lost his job besides incurring huge amounts of money for treatment
and his up keep claimed compensation of 34 lakhs. It was heid that in deciding the amount
of compensation the Redressal Agencies should drag into consideration the alleged harm,
mental pain, agony, physical discomfort, loss of emoluments suffered by him but also the
conduct of the respondents required to be taken into account to qualify the compensation.
Merely because the applicant was drawing a salary of Rs. 3000+Allowances, it cannot be
said that the amount claimed was exaggerated or unrealistic or excess.
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10.

2

Opportunity ought to have been given to substantiate his case.
The concerned paragraphs from para 6 to 18 are reproduced here :
We have heard learned counsel for the parties.

The impugned order of the National Consumer Forum is very brief. While dismissing
the complaint and relegating the appellant to approach either the District Forum or
the State Commission, the National Consumer Forum inter alia observed :

“... The complainant was drawing a salary of Rs. 3000 plus allowances. This is
his allegation which is not admitted by the opposite party. Even if we accept
this contention is correct and even if we accept that as a result of wrong
treament given in the Hospital he has suffered permanent disability, the
claim of Rs. 34 iakhs made by the compiainant is excessive. We are of the
view that this exaggerated claim has been made only for the purpose of invok-
ing the jurisdiction of this Commission ... "

The National Consumer Forum, in our opinion, was not fair in disposing of the com-
plaint of the appellant by styling his claim as “excessive” or “exaggerated” after six
years of the pendency of the complaint, and asking the appellant to move the State
Commission or the District Forum by making “a realistic claim”. Whehter the claim of
the appellant was “realistic”, “exaggerated” or “excessive”, could only have been de-
termined after the appellant had been given an opportunity to prove the case he had
set up and established his claim under various heads. It was not fair to call his claim
“unrealistic”, “exaggerated” or “excessive” without giving the appellant an opportu-
nity to substantiater his case.

Ms Indira Jaising, learned amicus, submitted that according to the appellant he had
suffered paralysis on the right side and had also become permanently disabled and
his one kidney had been illegally removed. The appellant had on that account suf-
fered pain and suffering. He had also undergone heavy expenditure for his opera-
tions, upkeep, tests, medicines, etc. He had lost his job. Learned counsel submitted
that the appellant should have been given an opportunity to substantiate his claim
and the National Consumer Forum was not justified to observe that the claim put
forward by the appellant was “unrealistic”, “exaggerated” or “excessive” after refer-
ring to the salary of the appellant only. According to Ms Jaising, the National Con-
sumer Forum, was not right in scuttling an inquiry into the claim of the appellant, in
limine after keeping him waiting for six long years. According to her. the impugned
order violates the spirit with which the Consumer Protection Act was enacted. Learned
counsel for the respondents, however, submitted that the claim of the appellant was
“exaggerated” and “excessive” and the Forum rightly rejected it, without giving any
finding on merits so as not to prejudice the case of the appellant before the District
Forum or the State Commission.

After hearing learned counsel for the parties and perusing the record, we are con-
strained to say that we are not happy with the manner in which the complaint of the
appellant has been disposed of. .

The Consumer Protection Act is one of the benevolent pieces of legistation intended
to protect a large body of consumers from exploitation. The Act provides for an alter-
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12.

13.

14.

15.

native system of consumer justice by summary trial. The authorities under the Act
exercise quasi-judicial powers for redressal of consumer disputes and it is one of the
postulates of such a body that it should arrive at a conclusion based on reason. The
necessity to provide reasons. howsoever, brief in support of its conclusion by such a
forum, is too obvious to be reiterated and needs no emphasising. Obligation to give
reasons not only introduces of arbitrariness and the higher forum can test the
correconess of those reasons. Unfortunately we have not been able to find from the
impugned order any reasons in support of the conclusion that the claim of the appel-
lant is “unrealistic” or “exaggerated” or “excessive”. Loss of salary is not the sole
factor which was required to be taken into consideration.

While quantifying damages, Consumer Forums are required to make an attempt to
serve the ends of justice so that compensation is awarded, in an established case,
which not only serves the purpose of recompensing the individual, but which also at
the same time, aims to bring about a qualitative change in the attitude of the service
provider. Indeed, calculation of damages depends on the facts and circumstances of
each case. No hard and fast rule can be laid down for universal application. While
awarding compensation, a Consumer Forum has to take into account all relevant
factors and assess compensation on the basis of accepted legal principles, on mod-
eration. It is for the consumer forum to grant compensation to the extent it finds it
reasonable, fair and proper in the facts and circumstances of a given case according
to the established judicial standards where the claimant is able to establish his charge.

It is not merely the alleged harm or mental pain, agony or physical discomfort, loss of
salary and emoluments etc. suffered by the appellant which is in issue it is also the
quality of conduct committed by the respondents upon which attention is required to
be founded in a case of proven negligence.

It must be remembered that the National Consumer Forum has jurisdiction, without
pecuniary limitations, to award proper compensation, even less than the one claimed
in a given case, depending upon the established facts and circumstances of that
particular case and the evidence led by the parties. The District Forum and the State
Commission on the other hand, have pecuniary jurisdictional limitations for granting
compensation beyond their jurisdictional limits. Under Section 11 (1) of the Con-
sumer Protection Act, 1986, the District Forum has jurisdiction to entertain com-
plaints where the value of the goods or services and compensation, if any, claimed
does not exceed Rs 5 lakhs. Section 17 (a) of the Act provides that the State Com-
mission shall have jurisdiction to entertain complaints where the value of goods or
services and compensation, if any, claimed exceeds Rs 5 lakhs, but does not exceed
Rs 20 lakhs. In view of these jurisdictional limitations of the District Forum and the
State Commission these bodies would nor be able to award compensation, even if
satisfied in a given case that the complainant was entitied to more compensation
than what he had claimed, beyond their pecuniary jurisdiction.

That apart, in the present case, the complaint petition filed by the appellant for com-
pensation was pending before the National Consumer Forum for six long years. The
pleadings had been completed. The National Consumer Forum should have taken
the complaint to its logical conclusion by asking the parties to adduce evidence anr{
rendered its findings on merits. A mathematical calculation based only on the amoun
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of salary being drawn by the appellant could not be the sole factor to be taken into
consideration to style the claim of the appellant “unrealistic” or “exaggerated” or “ex-
cessive”. The appellant has virtually been condemned unheard after waiting for six
long years. The legislative intent, for enacting the legislation. of a speedy summary
trial, to settle the claim of the complainant (consumers) has been respected in its
breach. The spirit of the benevolent legisiation has been oberlooked and its object
frustrated by non-suiting the appellant in the manner in which it has been done by
the National Consumer Forum. The Consumer Forums must take expeditious steps
to deal with the complaints filed before them and not keep them pending for years. It
would defeat the object of the Act. if summary trials are not disposed of expeditiously
by the forums at the District, State or National levels. Steps in this direction are re-
quired to be taken in the right earnest.

16. We, therefore, accept this appeal, set aside the impugned order of the National Con-
sumer Forum and remand the complaint filed by the appellant to the National Con-
sumer Forum for its disposal in accordance with law.

17. We clarify that what we have said above shall not be construed as any expression of
opinion on the merits of the case, or the rights of the parties. The complaint shall be
decided on its own merits in accordance with law.

18. We request the National Consumer Forum to dispose of the complaint of the appel-

lant expeditiously.
®

5. CONSTITUTION OF INDIA, ARTICLE 32 AND 214 : BENCHES OF HIGH COURT
IN OTHER DISTRICTS OF THE STATE- DEMAND BY BAR ASSOCIATIONS :-
MAINTAINABILITY OF WRIT PETITION :-
(2000) 6 SCC 715
FEDERATION OF BAR ASSOCIATIONS IN KARNATAKA Vs. UNION OF INDIA

Writ petition cannot be maintained if there is no infringement of any Fundamental
Right. Petitioner, the Federation of Bar Associations in Karnataka in an accredited repre-
sentative of litigants of Karnataka, seeking writ of mandamus to Union of India for estab-
lishing a Bench of High Court at a suitable place in northern Karnataka apart from its
principal seat at Bangalore, Whether a Bench outside the principal seat of the High Court
should be established or not opinion of Chief Justice of High Court regarding, is of prime
importance. He has to form his opinion after considering the views of colleague Judges.
Plea of distance for the litigants not decisive. Burden on the exchequer and functional
efficiency of the High Court cannot be ignored. Precedent of Benches in other High Courts
also not decisive.

= ,
6. CONSTITUTION OF INDIA, ART. 226 : COMPLAINT BY GIRL'S FATHER WHO IS
MAJOR REGARDING HARASSMENT : DEPRECATED :-
2000 (3) M.P.L.J. 436
SHAILENDRA VIRENDRA VISHWAKARMA Vs. STATE OF M.P.

The complaint of harassment by the police on report of the father of major daughter
who got married as per Arya Samaj rites. Parental obligation should not override mandate
of the law.
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Marriage according to Arya Samaj rites was performed. Husband and wife are major
Interference by police on report of the father of the girl is depricated.

Paragraph 4 of the judgment is reproduced :

It has been said ‘all is well that ends well’ but it should not be forgotten things must
end well, and well, well in time. As the timely cure is much better than a prolonged unnec-
essary treatment, it is to be borne in mind any type of treatment is a harassment. The
Investigating Officer in the present case should have put an end to the controversy in quite
promptitude so that young couple along with their family members should not have been
compelled to visit this Court and the Investigating Officer must remember that dispensa-
tion of justice has to be done at the earliest so that no citizen shall harbour a grievance. It
would not have taken much time on his part that the petitioners Nos. 1 and 2 are major and
they were married according to the acceptable religious rites. In future the Investigating
Officer in the matter of this kind should act promptly in accordance with law of the land and
should not be governed by any kind of pressure or passion. One’s notion of relationship
and one’s proclivity towards parental obligation should not override the mandate of law. A
major is free in free India as per our Constitution or the law made in accordance with the
Constitution and it should be adhered to by all. | am sure that this will act as a future
guidance to the Investigating Officer so that a major married couple do not rush to Court
making allegations of harassment by the police because of the adamantine attitude of
parents. In this context | may profitably quote a paragraph from Lawbreakers, Courts and
L aw-Abiders” by Roger Traynor J:-

“The great advantage of police compliance with the law is-that it helps create an
atmosphere conducive to a community respect for officers of the law that in turn
serves to promote their enforcement of law. Once they set an example of lawful con-
duct they are in a position to set up lines of communication with the Community and
to gain its support”
8

7. C.P.C.,0.1R.10(2) AND 0. 22 R. 4 : DEATH OF DEFENDANT PRIOR TO THE
INSTITUTION OF THE SUIT : APPLICABILITY OF :-
2000 (3) M.P.L.J. 412
SMT. AGARWAL Vs. ARYA VIDHYA SABHA

Suit against more than one defendant was instituted. One of the defendants was
dead prior to the institution of the suits. Provisions of O. 1 R. 10 CPC can be made appli-
cable. ;

The provision of O. 22 R. 4 come to play when the death of the defendant occurs in
pending suit and this rule will not apply where such death had occurred before the institu-
tion of the suit.

€
8. C.P.C, 0.33R.1:RELEVANCY OF SUBJECT MATTER OF SUIT WHILE CON-

SIDERING WHETHER APPLICANT WAS INDIGENT :-

2000 (3) M.P.L.J. 443

GOVERDHANDAS Vs. SHYAMLAL

Subject matter of the suit whether it should be excluded or not is a matter for consid-
eration of the Court. Income from the said property cannot be excluded.
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It is not that the subject matter of the suit must always be excluded while determin-
ing whether the applicant is indigent or not. Whether it should or not be excluded is the
matter for consideration of the Court. The income from the property by way of rent. etc.
cannot be excluded at all.

Note :- Judicial Officers are requested to go through the Ruling of 19817 CCLJ Note
No. 102, Gopal Vs. Gordhanlal, which has been reported in 1997 Joti Journal Part. 1 at
page 26, Tit Bit No. 18, It is again reproduced here for ready reference :

“The trial court held that the appellant failed to prove that he was not possessed of
means to pay the court fee and dismissed the application. Aggrieved by the order passed
by the trial Court the plaintiff has preferred this appeali.

The High Court held that the Trial Court has rejected the prayer of the plaintiff mainly
on the ground that apart from these five shops there are five other shops in which the
plaintiff also has his share and that the plaintiff has also a share in another house. How-
ever, it is not the case of respondents that the plaintiff is in possession of any realisable
assets. The other shops and the house are in possession of the plaintiff’s father. Apart
from the house and the other shops it is not shown that the plaintiff is possessed of any
other means to pay the court fee. The house and the shops cannot be held to be realis-
able assets. Appeal allowed.”

B
9. C.P.C.0.47R.1r/wART. 137 : CONSTITUTION OF INDIA AND SUPREME COURT
RULES, 1966, O. XL Rr. 3 AND 5 :- REVIEW :-
(2000) 7 SCC 296
DELHI ADMINISTRATION Vs. GURUDIP SINGH UBAN

Indiscriminate filing of review petitions, held, results in wasting time of Court. Greater
care, seriousness and restraint must be exercised before filing such petitions.

Application for review to be disposed of by circulation without any oral arguments;
second review not allowed. Applications filed for “classification”, “modification” or “recall”
of orders of the Supreme Court which are in substance review applications, held, deserve
to be rejected straight away because the attempt made through them is obviously to by-
pass Or. XL R. 3. What cannot be done directly cannot be permitted to be done indirectly.
The position would be the same where such applications are filed after the rejection of a
review application. A second review is not maintainable under Or. XL R. 5. Further it was
held that however, that it should not be inferred that application for “classification” “modifi-
cation” or “recall” would never be maintainable after first disposal of the matter. On facts,
matters dealt with on merits in order to give a quietus to the issues involved (challenges to
land acquisition proceedings). However, where application for “recall” had been filed while
a review application was pending, Supreme Court rejected request by counsel to hand
over fresh documents.

There is a real distinction between a merely “erroneous” decision and a decision
which can be characterised as vitiated by “error apparent”.

NOTE:- Judicial Officers are requested to go through paragraphs 14 to 24 of the
judgment.
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L o ke

JUSTICE :- Subjective and personalised justice would lead to nowhere. Paragraph
24 of the judgment is reproduced :

While the man who succeeds may think justice is on his side, the man who loses is
prone to think that injustice has been done to him. Most litigants who have not won, pre-
sume that injustice has been unreasonably inflicted upon them. This approach is subjec-
tive and personalised. Therefore, this appeal by Shri Shanti Bhushan for “justice” can take
us nowhere. The State and DDA which are on the other side are impersonal bodies and if
they are exercising statutory powers for public good and acquiring land for public pur-
poses, the Court has to balance the rights of parties and this has to be done within the
four corners of the law. We are not lay courts meting our justice actording to our whims
and fancies but are governed by law as well as by binding precedent.

JUDICIAL PROCESS :- Kind of changes in statutory law of which judicial notices
must be taken out. Mandate also flows out from purposive constructive rule.

NOTE :- Where the earlier suit is only for injunctiorf and no question of title has gone
into and order passed, the Supreme Court in the present case held that the earlier suit
could not be binding on the question of title. Therefore, if in the subsequent suit the en-
quiry and investigation is limited to declaration of title also, then a suit for injunction
simplicitor though instituted previously can be stayed and subsequent suit for declaration
and injunction may conveniently be tried.

®
10. C.P.C., O.41 Rr. 3-A (1) AND 3 (1) : FILING OF APPEAL BEYOND A TIME PRE-
SCRIBED : PROCEDURE TO BE FOLLOWED UNDER R. 3A : OBJECT EXPLAINED
(2000) 7 SCC 372
STATE OF M.P. Vs. PRADEEP KUMAR

The object is two fold. First to inform appellant that time barred appeal would not be
entertained without an accompanying application explaining the delay. Secondly to indi-
cate that the application for condonation has to be dealt with as a condition precedent and
that therefore the respondent may not have to get ready to meet the grounds of appeal.
Law aids the vigilant not those who sleep over their rights. Filing of memorandum of ap-
peal without application for condonation of delay, consequences are not fatal.

The word “shall” used in Rule 3-A does not foreclose the chance to ractify a mistake.
Court is within jurisdiction in returning the memorandum of appeal to the party concerned
as defective. Such party can then cure the defect and present the appeal again.

(]

11. C.P.C., 0. 20 R. 5 : CIVIL PRACTICE : MAKING OF DISPARAGING REMARKS
AGAINST THE STATE AND POLICE DEPARTMENT ON MATTERS BEYOND THE
SCOPE OF THE CASE : IMPROPER :-

(2000) 7 SCC 333
STATE OF KARNATAKA Vs. REGISTRAR GENERAL, HIGH COURT OF
KARNATAKA

While referring O. 20 R. 5 of C.P.C. it was heid that the judicial propriety in passing
adverse remarks decided the scope of the case improper. High Court while rejecting the
State’s petition for leave to appeal against acquittal in.a case under S. 307 IPC, requiring
the Home Secretary and Home Minister to express their reaction to the adverse remarks
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of High Court against poor investigation and insincere conduct of prosecution which re-
sulted in acquittal in cases of murder, atrocities against women, harassment of young
married women including bride-burning and molestation of women and rape. Said mat-
ters, it was held that were not germane to, and beyond the scope of the case. Hence, such
remarks were uncalled for. Therefore, the direction issued by High Court to the Secretary
(Home) and Home Minister, set aside. Under Section 354 Cr.P.C., observations and direc-
tions made outside the scope of the case is legal. Under judicial process making of re-
marks or passing directions outside scope of the case.

2
12. C.P.C., SECTION 11 : RES JUDICATA :-
(2000) 7 SCC 543
GRAM PANCHAYAT Vs. UJAGAR SINGH

Where the earlier suit was for injunction only and no question of title was gone into or
decided, it was held that on facts the earlier suit could not be binding on the question of
title.

NOTE:- Judicial Officers are requested to go through the provisions of Section 10
also relating to stay of suit. The law stated above is equally applicable in cases under
Section 10 of CPC. It is not mandatory to stay the subsequent suit institute the court has
to see the scope and the subject-matter of the case. For example if the first suit is only for
an injunction and the subsequent suit is for declaration and injunction, in such case though
under Section 10 of the CPC, the law requires that subsequent suit should be stayed but
the circumstance does not require that subsequent suit should be stayed and on the con-
trary the previously instituted suit should be stayed. Such powers can be exercised under
Section 151 of the CPC. The principle is whether the final decision in the previous deci-
sion would operate as Res judicata in the subsequent suit. Section 10 applies where the
decision in the previous suit will definitely affect the decision in the later suit. Where Sec-
tion 10 does not strictly apply for the sake of justice suit may stay under Section 151 of the
CPC.

Where the earlier suit is only for injunction and no question of title has gone into and
the order decided. The High Court in the present case held that the earlier suit could not
be binding on the question of title. Therefore, if in the subsequent suit the enquiry and
investigation is limited to declaration of title also it is a suit for injunction simplicitor though
instituted previously can be stayed and subsequent suit for declaration and injunction may
conveniently be tried.

®
13. CRIMINAL TRIAL : CIVILISATION AND REALITIES
2000 (2) JLJ 327
BAIJANTI BAIl Vs. STATE

The criminal trial cannot be equated with the mock scene from a stunt film. Legal trial
is conducted to ascertain guilt or innocence of accused.

Paragraph 19 of the judgement is reproduced :-

Hon'ble the Supreme Court in its recent decision in case of State of H.P. Vs. Lekh
Raj (2000) 1 SCC 247, has expressed view that the criminal trial cannot be equated with
a mock scene from a stunt film.The legal trial is conducted to ascertain the guilt or inno-
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cence of the accused arrigned. in arriving at a conclusion about the truth, the Courts are

required to adopt a rational approach and judge the evidence by its intrinsi¢ worth and the
animus of the witnesses.

The hypertechnicalities or figment of imagination should not be allowed to divest the
Court of its responsibility of shifting and weighing the evidence to arrive at the conclusion
regarding the existence or otherwise of a particular circumstance keeping in view the
peculiar facts of each case.The social posiiion of the victim and the accused, the larger
interests of the society particularly the law and order problem and degrading values of life
inherent in the prevalent system. The realities of life have to be kept in mind while appre-
ciating the evidence for arriving at the truth. The Courts are not obliged to make efforts
either to give latitude to the prosecution or loosely construe the law in favour of the ac-
cused. The traditional dogmatic hypertechnical approach has to be replaced by a rational,
realistic and genuine approach for administering justice in a criminal trial.Criminal juris-
prudence cannot be considered to be a utopian thought but have to be considered as part
and parcel of the human civilization and the realities of life.

14. Cr.P.C., SECTION 374 (3) :-
(2000) 7 SCC 388
CRANEX LTD. Vs. NAGARJUNA FINANCE LTD.

Subsequent events taking place during pendency of the appeal. On facts it was held
that such facts are to be taken into account by the appellate Court while disposing of the
appeal.

N.I. ACT, SECTION 138 : COMPROMISE :-

Settlement between parties during pendency of appeal in Sessions Court against
conviction and sentence of imprisonment and fine under Section 138 of N.I.,Act. Pursuant
to such settlement the convicted party deposing the cheque amount with the trial Court. In
such circumstance Supreme Court directing the Sessions Court to take the said evidence
into account and pass such order as it may deem fit in the appeal. Moreover, in view of the
complainant- respondent’s statement before Supreme Court that if permitted to withdraw
the said amount he would not press before the Sessions Court for conviction or sentence,
Supreme Court permitting him to withdraw the said amount and directing the Sessions
Court to consider whether in such circumstances, conviction was to be maintained or an
order imposing fine was to be passed.

NOTE :- Judicial Officers are requested to go through the Article in ‘JOTI JOURNAL
2000 (5) 565 and in particular judgment of M. Mohanreddy Vs. Jai Raj, 1996 Cr.L.J.
1010. In this case also the Supreme Court did not permit compromise. Again, the Su-
preme Court though permitted compromise in O.P. Dolhia Vs. State of Haryana, (2000) 1
SCC 762 but it was not under Section 320 (2) of the Cr.P.C. but the inherent powers of the
Supreme Court under Article 142 of the Constitution of India.

e
15. Cr.P.C., SECTION 386 (b) : APPEAL FROM CONVICTION :-

2000 (3) M.P.L.J. 384
KALLOO KHAN Vs. STATE
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Appellate Court has no power to enhance sentence passed by trial Court in absence
of appeal by State for enhancement of sentence. Provision of Section 377 (1) discussed.

®
16. Cr.P.C. SECTIONS 438 AND 439 : MANDATE REGARDING DISPOSAL OF AP-
PLICATION :-
2000 (3) M.P.L.J. 417
MAHESH CHANDRA Vs. STATE

Anticipatory bail was rejected. Application for bail under S. 439 is directed to be
placed before the Judge according to roster. it is not required to be placed before the
Judge who had rejected the application for anticipatory bail.

@
17. Cr.P.C., SECTIONS 226, 231 AND 225 : EXAMINATICN OF PROSECUTION WIT-

NESSES, DUTY OF THE PUBLIC PROSECUTOR : EXPLAINED :-

(2000) 7 SCC 490

HUKUM SINGH Vs. STATE OF RAJASTHAN

Public Prosecutor is not bound to examine all the witnesses including even those
who, according to his information, would not support the prosecution case. Although Pub-
lic Prosecutor should prefer to examine those witnesses who are not related to the victim
instead of those who are related to the victim but if he comes to know that any of the non-
related victims would not support the prosecution version, he may drop such witness from
being examined. The Public Prosecutor has to take decision in that regard in a fair man-
ner. He can interview the witnesses beforehand to know in advance the stand to be
taken by the witnesses.

CRIMINAL TRIAL :- Witnesses may be related witnesses. Testimony of, cannot be
disbelieved merely on the ground that they are related witnesses.

NOTE:- Judicial Officers are requested to go through the whole judgment, so that
they are able to understand the law.

®
18. EVIDENCE ACT, SECTIONS 65 (c) & (f) AND 74 : SECONDARY EVIDENCE :-
(2000) 6 SCC 735
MARWARI KUMHAR Vs. BHAGWANPURI GURU

Secondary evidence of Judgment whose original and certified copy both lost. It was
held that an ordinary copy of such judgment may be adduced in evidence. Clause (c)
permitting secondary evidence is independent of clause (f) stipulating the filing of a certi-
fied copy of a public document as defined under S. 74. Therefore secondary evidence of
public documents may be adduced if the conditions laid down in clause (c) that the origi-
nal has been destroyed or lost are fulfilled. Appellant-plaintiff in suit for possession adduc-
ing in evidence ordinary copy of judgement and certified copy of decree in earlier suit
between same parties, affirming appellant's title to suit property. Contention that original
of judgment was no longer available in the records of the court and that certified copy was
lost. Respondent- defendants never denying that title of appellant had been affirmed by
judgment in question. Also never contending that copy was not correct. Trial court decree-
ing appellant’s suit. First appellate court setting aside decree and finding that ordinary
copy of judgement, a public document was inadmissible in evidence.
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ADVERSE POSSESSION : PROOF OF :-

In absence of proof as to time and manner in which possession (as a pujari in this
case) got converted to open, hostile and adverse possession, it was held that the claim to
adverse possession cannot be upheld.

®
19. EVIDENCE ACT, SECTION 32 (1) : DYING DECLARATION : RELEVANCY- RE-
MOTENESS CAUSE OF DEATH :
(2000) 6 SCC 671
SUDHAKAR Vs. STATE OF MAHARASHTRA

Statement of the deceased is admissible only to the extent of proving the cause or
circumstances of the transaction which resulted in death of the deceased. Statement should
have close nexus with the actual transaction. The prosecution relying upon the statement
should prove the making of it as a fact by producing the scribe in court if it is in writing or
by examining the person who heard the deceased making it if it is oral.

NOTE :- Please see the judgment

Statement of deceased giving circumstances in which she was allegedly raped by
two accused, recorded by police 11 days after the occurrence. She committed suicide
about 5%2 months after the occurrence. At the time of making the statement, there was
nothing indicating the deceased’s mind for committing suicide on account of humiliation
suffered by her due to rape, nor the circumstances stated in statement suggesting that a
person making such statement would under normal circumstances commit suicide after a
lapse of 5% months. Therefore, in the circumstances of the case the statement did not
constituted a dying declaration.

NOTE :- Judicial Officers are requested to go through the whole judgment. The whole
law relating to dying declaration has been explained in the judgment and in particular the
leading case Pakla Narayan Swami Vs. the Emperor, AIR 1939 PC 47.

®
20. EVIDENCE ACT, SECTION 50 : MARRIAGE :-
2000 (3) M.P.L.J. 361
RAMKALI Vs. MAHILA SHYAMWATI

Marriage under Section 50 of the Act can be established by means of evidence ad-
missible under that section. Mere statement is that a person is or is not married is not
admissible under section 50.

A reputation about marriage can only be established by means of evidence admissi-
ble under section 50 of the Evidence Act. A mere statement that a person is or is not
married is not admissible under section 50 of the Evidence Act. What the court wants
under section 50 of the said Act is opinion expressed by conduct of any person who as a
member of the family or otherwise has special means of knowledge of the relationship.

HINDU SUCCESSION ACT, SECTION 8 SCH. AND S. 16 : PERMISSIBLE EITHER
DEJURE OR DEFACTO MARRIAGE :-

For the applicability of Section 16 (1) of the Act either dejure or defacto marriage is
permissible. In absence of marriage Section 16 will have no applicability.
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The words “son” and “daughter” refer to “son” and “daughter” born out of union of
subsisting marriage. lllegitimate son or daughter not included within the meaning of the
term as used in the list of heirs in Class | of the Schedule.

L
21. EVIDENCE ACT, SECTIONS 40 AND 44 r/w TENANCY LAWS (LAND TENANCIES)
(2000) 7 SCC 543
GRAM PANCHAYAT Vs. UJAGAR SINGH

Fradulent and collusive judgments may be chalienged in a later suit or pro-
ceedings. It is not necessary to file independent suit for declaration or for setting it
aside. More so, where public property is in jeopardy Collector allowing application and
finding that an earlier decree obtained by respondents against the Panchayat, had been
obtained in collusion with the then Sarpanch. It was held that High Court erred in allowing
the writ petition of respondents and holding that as the appellant Panchayat had not filed
an independent suit to set aside the earlier decree or sought a declaration, the statutory
revenue authorities could not ignore it on the ground that it was collusive and fradulent.
The property of a public institution cannot be allowed to be jeopardised by the persons
who at the earlier point of time may have represented it and who were expected to effec-
tively defend the public interest and community property.

Persons representing public bodies are expected to discharge their functions effec-
tively and keeping with the trust the post reposed on them.

(NOTE : PLEASE GO THROUGH THE WHOLE JUDGEMENT.)
®

22. GOVERNMENT SAVINGS CERTIFICATES ACT, 1959, SECTIONS 6, 7, AND 8 r/lw

SECTION 370 INDIAN SUCCESSION ACT, SECTION 39 INSURANCE ACT AND
SECTION 10 (2) EMPLOYEES’ PROVIDENT FUNDS AND MISC. PROVISIONS ACT:
RIGHT OF NOMINEE TO GET DESPATCHES ETC. QUESTION OF NOMINEE’S
ENTITLEMENT WHETHER HE GETS EXCLUSION OF OTHER HEIRS :

(2000) 6 SCC 724

VISHIN N. KHANCHANDAN; Vs. VIDHYA LACHMANDAS

The nominee is entitled to receive the sum due on the savings certificates, yet he
retains the same for the persons entitled to it under the relevant law of succession. The
contention that the non obstante clause in S. 6 entitles the nominee to utilise the sum so
received by him, in the manner he likes was rejected.

No doubt that by the non obstante clause the legislature devises means which are
usually applied to give overriding effect to certain provisions over some contrary provi-
sions that may be found either in the same enactment or some other statute. To attract the
applicability of the phrase, the whole of the section, the scheme of the Act and the objects
and reasons for which such an enactment is made have to be kept in mind. In view of the
provisions of Section 8 (2) of the Act and the Statement of Objects and Reasons necessi-
tating the passing of the Act read with Sections 8 (1) and 7, though the nominee of the
National Savings Certificates has a right to be paid the sum due on such savings certifi-
cates after the death of the holder, yet he retains the said amount for the benefit of the
persons who are entitled to it under the law of succession applicable in the case. however,
subject to the exception of deductions mentioned in Section 8 (2).
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The respondents (widow and daughter of the deceased) would, however, not be en-
titled to directly receive the amounts payable on account of debts payable under the Na-
tional Savings Certificates. The appellants are entitled to receive the sum due on the
aforesaid National Savings Certificates in which they are the nominees upon furnishing
the undertaking in terms of Section 8 (2) in the Court of Civil Judge. The amount so re-
ceived by the appellants shall be payable to the respondents after deduction of the amounts
of debts or other demands lawfully paid or discharged, if any.

: . ®

23. GUARDIANS AND WARDS ACT, SECTION 17 : WELFARE OF THE MINOR : CUS-
TODY ORDERS :-
(2000) 6 SCC 598
JAI PRAKASH Vs. SHYAM SUNDER AGARWALLA

The order remain in force for substantial periods to avoid unnecessary disruption of
child’s education. Custody orders by their very nature can never be final. However, before
a change is made, it must be proved to be in the paramount interest of the child. In the
present case, the mother gave child in adoption to her father, the appellant. Affluence of
party seeking guardianship held cannot be the sole criterion for making the appointment.
Mother who gave child in adoption could not reclaim guardianship.

@

24, HINDU SUCCESSION ACT, 1956, SECTION 6 PROVISO r/w S. 4 COPARCENARY
RIGHTS OF FEMALE CLASS | HEIRS AND LAWS INCONSISTENT WITHTHE ACT
(2000) 7 SCC 409
THIMMAIAH Vs. NINGAMMA

As under the proviso to Section 6 the interest in coparcenary property of a deceased
leaving female Class | heirs cannot pass by survivorship at all, and under S. 4 the Act has
overriding effect over any law governing Hindus which is inconsistent therewith, therefore,
held, the question of such interest passing subject to the rights of any category of femaie
relatives under S. 8 (1) (d) of the Karnataka Hindu Law Women’s Rights Act, 1933, does
not arise.

HINDU LAW (GENERAL) : COPARCENARY PROPERTY : POWER TO DISPOSE OF :-

It was held that it is limited in order to protect the interest of the other coparceners.
Karta may dispose of such property if (i) disposition is of reasonable portion and is for a
recognised “pious purpose”; or (ii) permission has been taken of other persons having an
interest in the property, whether inchoate or otherwise. Since coming into force of Hindu
Succession Act, 1956, S. 6 and proviso thereto, permission would have to be taken of all
Class | heirs under the Act, which includes daughters. Permission of other coparceners
only, not sufficient.

@

25. HINDU MARRIAGE ACT, SECTION 13 (1) (i-a) AND (i-b) EXPLANATION AND
C.P.C.0.6 R. 2 :- DIVORCE ON THE GROUND OF CRUELTY OF HIS WIFE :-
2000 (3) M.P.L.J. 404
SHRIKANT Vs. SAROJ

Husband in support of his allegations regarding the ground of cruelty should plead
all material facts in relation there to. Vague and general averment of cruelty would not
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constitute proper pleading. Husband himself responsible for estrangement and separation
of parties. He was not entitled to decree of divorce on ground of desertion.

®
26. HIGH COURTS : GENERALLY : CONSIDERATIONS OF EQUITY :-
(2000) 7 SCC 521
COUNCIL FOR INDIAN SCHOOL CERTIFICATE EXAMINATION Vs. ISHA MITTAL

Considerations of equity do not permit High Courts to pass an order which is con-
trary to law. High Court passing interim order in writ petition granting relief which could
have been granted finally. If the.law was in favour of the appellant before it, it was obliged
to make an order in favour of the appellant. it is the obligations of the High Court to decide
the matters of law in accordance with law. Considerations of equity cannot prevail and do
not permit a High Court to pass an order contrary to the law.

Paragraph 3 of the judgment is reproduced :-

The order under challenge was passed in an appeal against interim orders on the
respondent’s writ petition. The order states :

“... Actually, the relief which the Court could have granted finally has been granted by
means of the interim order. If the career of the student had not been involved, this
Court would have certainly interfered with such orders, but after the declaration of
the resuit and issuance of the mark-sheet, the petitioner might have taken admission
in any university or college. Hence, it would not be appropriate for this Court to allow
this special appeal because the entire career of the student would be adversely af-
fected.

In view of the aforesaid reason only, we dismiss the appeal but observe that this
special appeal has been dismissed considering the facts and circumstances of the
present case only-and it would not be a precedent for similar other cases”.

®
27. 1.P.C., SECTIONS 306 AND 498-A : “CRUELTY” UNDER SECTION 428-A EX-
PLAINED : ABETMENT OF SUICIDE :-
2000 (4) M.P.H.T. 277
KANHAI Vs. STATE OF M.P.

Following portion is reproduced with the courtesy of M.P.H.T. Publishers :

Dead boy of wife of appellant found in a well. It was alleged that accused used to
quarrel with deceased and harassed her. On the date of incident also quarrel took place in
the family. Accused/husband slapped the deceased. Deceased jumped into the well along
with her infant daughter. Both of them died in the well. Accused was convicted and sen-
tenced for offence under Section 498-A and 306 IPC. Against it, this appeal was preferred.
It was held that it is proved that marriage took place about 4-5 years prior to date of
incident. Deceased was harassed and ill-treated. Harassment was to the extent that vil-
lagers had to intervene to subside the quarrel. She was immediately before death sub-
jected to cruelty. She was under constant threat. Deceased was subjected to utmost cru-
elty. The act of accused clearly amounts to abetment of suicide under Section 306 and
cruelty under Section 498-A, IPC. The High Court did not interfere. Appeal dismissed. AIR
1998 SC 474, AIR 1996 SC 67, 1990 Cr.LJ 407 and 1999 (1) MPLJ 167 distinguished.

292

PRt

et



ST

“Cruelty” as defined in Section 498-A, IPC has two facets independent of each other.
First is wilful conduct which may drive a woman to commit suicide or to cause grave injury
or danger to life, limb or health (whether mental or physical) of the woman. The other facet
deals with the harassment with a view to meet any unlawful demand for any property or
valuable security or is on account of failure by her or any person related to her to meet
such demand. It is not necessary so as to constitute cruelty within the meaning that har-
assment must accompany unlawful demand for any property or valuable security. Expla-

nation (a) is clear enough to take into its ambit, the case of wilful conduct which may drive
a woman to commit suicide.

28. INTERPRETATION OF STATUTES : BASIC RULES : DETERMINATION OF
LEGISLATIVE INTENT :-

(2000) 7 SCC 510
J. CHATTERJEE Vs. MOHINDER KAUR UPPAL

A balance must be maintained between the general object of rent control legislation,
which is to protect tenants from arbitrary action of landiords, and the assistance required
to be provided, under special provisions, to a special class of landlords, including widows,
to recover possession of tenanted premises for self-occupation.

RENT CONTROL AND EVICTION : LEAVE TO DEFEND : RIGHT TO RECOVER IMME-

DIATE POSSESSION TO BE GRANTED : BONAFIDE REQUIREMENT OF THE LAND-
LORD :-

Eviction petition based on widow’s rights to recover immediate possession should
not be frustrated by granting leave to defend, unless the tenant makes out a real and
substantial case that the widow’s plea of personal requirement is nothing but a pretence.
Further proceedings should not be dragged on unnecessarily.

®
29. JURISPRUDENCE : WORDS AND PHRASES : NON-OBSTANTE CLAUSE :-
(2000) 7 SCC 291
A.P. STATE FINANCIAL CORPORATION Vs. OFFICIAL LIQUIDATOR

The non obstante clause in subsequent general Act would prevail over a conflicting
provision in a prior special Act.

STATE FINANCIAL CORPORATIONS ACT, SECTIONS 29 AND 46 :
RIGHTS OF FINANCIAL CORPORATION LIQUIDATOR AS SUBJECT TO COMPANY
LAW :-

The Act of 1951 is a special Act for grant of financial assistance to industrial con-
cerns with a view to boost up industrialisation and also recovery of such financial assist-
ance if it becomes bad and similarly the Companies Act deals with companies including
winding up of such companies. The proviso to sub-section (1) of Section 529 and section
529-A being a subsequent enactment, the non obstante clause in section 529-A prevails
over Section 29 of the Act of 1951. Therefore, the statutory right to sell the property under
Section 29 of the Act of 1951 has to be exercised with the rights of pari passu charge of
the workmen created by the proviso to Section 529 of the Companies Act. Under the
proviso to section 529 (1), the liquidator shali be entitled to represent the workmen and
enforce the above pari passu charge. Therefore, the company Court was fully justified in
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imposing the conditions in question to enable the official Liquidator to discharge his func-
tion properly under the supervision of the Company Court as Section 529-A of the Com-
panies Act confers upon a Company Court a duty to ensure that the workmen’s dues are
paid in priority to all other debts in accordance with the provisions of the above section.
The legislature has amended the Companies Act in 1985 with a social purpose viz. to
protect dues of the workmen.

The High Court’s opinion that it was not necessary for the Financial Corporation to
approach the Court for permission to stay outside the winding up proceedings, was un-
called for as the power under Section 29 of the Act of 1951 can be exercised subject to the
above provisions of the Companies Act.

Therefore, the imposition of the conditions in question by the High Court was lawful.

&

30. JUVENILE JUSTICE ACT, SECTIONS 2 (h), (e) AND 22 : DELINQUENT JUVE-
NILE NOT LIABLE TO IMPRISONMENT AND HAS TO BE TRIED BY JUVENILE
COURT AND NOT BY SESSION COURT :-

(2000) 6 SCC 759

RAJ SINGH Vs. STATE OF HARYANA

The alleged occurrence of offence took place on 22-5-1990. Appellant was born on
9-12-1974. The appellant was a juvenile being iess than 16 years of age of time of the
occurrence and therefore, trial should have been held by juvenile Court.

The whole judgment from paragraphs 1 to 5 are reproduced :

1. The appellant before us has been _convicted for the offence under Section 20 of the
Narcotic Drugs and. Psychotropic Substances Act, 1985 for possession of charas.
The prosecution case is that on 25-5-1990, on suspicion the appellant and one Tulsa
Bai were apprehended when opium from Tulsa Bai and charas from the appellant
were recovered. The trial Court acquitted both the accused in separate trial. How-
ever, on appeal by the State the judgment of the Sessions judge was reversed in the
case of the appellant by setting aside the acquittai and he had been convicted for the
said offence and sentenced to undergo imprisonment. Hence the appeal.

2. Inthis appeal it is urged that the appellant was born on 9-12-1974 and as the date of
alleged committal of offence was 22-5-1990, and on that day, he was a juvenile being
less than 16 years of age, he could not have been tried by the Sessions Court but by
the Juvenile Court and hence his conviction is bad. Unfortunately this contention has
not been raised at any stage earlier. Section 2 (h) of the Juvenile Justice Act, 1986
(hereinafter referred to as “the Act”) defines a juvenile to be a person of less than 16
years of age, Section 2 (e) of the Act defines that a juvenile who has been found to
have committed an offence is a delinquent juvenile. Section 22 of the Act provides
that in no case a delinquent juvenile is liable to imprisonment but has to be tried by
the Juvenile Court and cannot be tried by the Court of Session. We are fortified in
this view by a decision of this Court in Raghbir v. State of Haryana.

3. Itis on record that the appellant’s date of birth is 9.12.1974 as per the certificate
issued by the Board of School Education, Haryana, This certificate stands reaffirmed
by another certificate produced today before the Court verifying the said fact. In the
circumstances, there cannot be any serious dispute about the date of birth of the
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appellant i.e. 9-12-1974. If that is so, the trial should have been held only as provided
under Section 22 of the Act so a different procedure foliowed leading to conviction of
the appellant is vitiated.

4. We allow this appeal and set aside the conviction and sentence imposed upon the
appellant. We direct that the entire trial shall stand quashed and the appellant should
be dealt with in accordance with the provisions of the Act.

5. It will be open to the appellant to move an appropriate application for grant of bail in
the trial court.

NOTE :- Please refer to judgment of the Supreme Court in Arnit Das Vs. State of
Bihar (2000) 5 SCC 488, which is also Published in the same issue of Joti Journal.

®
31. LAND ACQUISITION ACT, SECTIONS 5-A, 6 AND 48 : PERSONAL OBJECTIONS
TO NOTIFICATION OF LAND, BENEFIT :-
(2000) 7 SCC 296
DELHI ADMINISTRATION Vs. GURUDIP SINGH UBAN

Personal objections to notification of land, where not filed. Benefit of High Court
order quashing order under S. 5-A and declaration under Section 6. Not available unless
very basis of notification affected. Discretionary release of land not acquired where High
Court issues a writ absolute, without reasons, quashing orders of the appropriate author-
ity under S. 5-A and the Lt. Governor’s declaration under S.6 and gives its reasons in a
later order, It was held that the later order containing the reasons cannot go beyond the
four corners of the rule absolute already issued unless a question going to the root of the
land acquisition, covering entire land notified under Section 4 has arisen and has been
decided. Therefore, the order under Section 5-A and the declaration under Section 6 would
be quashed only in respect of those persons who had raised personal objection under S.
5-A and were represented before the Court.

Objections to notification; declaration that land is required for a public purpose. Ob-
jections which are personal to the objector or relate to a particular piece of land, held,
must be raised at the S. 5-A inquiry, otherwise notification issued under S. 6 would be
conclusive proof that such objections had been waived.

®
32. LAND ACQUISITION ACT, SECTIONS 3 (f) (iv), 4, 6, AND 17 (1) : INADVERTENT
ERROR IN PUBLICATION AND DELAY IN PUBLICATION : EFFECT OF : NO EF-
FECT

2000 (3) M.P.L.J. 453
KISHANLAL Vs. STATE OF M.P.

Acquisition of land f or Government Company is for a public purpose.
PRINTING ERROR : EFFECT OF :-

Competent Authority granted approval for acquisition of the land under section 4 (1)
read with Section 17 (1) of the Act on 6th February, 1999, but the Gazette notification
under section 4 (1) read with section 17 (1) of the Act was published on 1st February, 1999

which was a printing error. Acquisition is not invalidated on account of this inadvertent
error.
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DELAY :- Acquisition was for a Government Company. Delay of 3 years in invoking
urgency powers under Section 17 (1) of the Land Acquisition Act. Authorities proceeded
on an erroneous assumption that acquisition was for a company and as such Part VIl of
the Act was applicable and hence the delay. The delay has not affected the subjective
satisfaction for dispensing with the enquiry. Acquisition was therefore not vitiated on ac-
count of delay.

33. LAND ACQUISITION ACT, 1894, SECTIONS 25 AND 28 AND LAND ACQUISI-
TION ACT, 1984 :-
(2000) 7 SCC 756
KRISHI UTPADAN MANDI SAMITI Vs. KANHAIYA LAL AND OTHER CASE

The language of Section 25 clearly shows that it is substantive in nature and there-
fore cannot be said to be retrospective. Awarding, curtailing, restricting, or enhancing the
right to compesnation can never be held to be procedural matters. Therefore the amend-
ment to S. 25 cannot be applicable retrospectively. Where award was given and all pro-
ceedings under the Act (old) concluded prior to introduction of Act 68 of 1984, it was held
that compensation could not exceed the amount claimed and interest on excess amount
awarded could not exceed 6% per annum. No Court can grant benefit under the New Act
as before 1982 (date of introduction of amendment bill in Lok Sabha).

Therefore, the High Court erred in (i) raising compensation from Rs. 3 per Sq yard to
Rs. 11 per Sqg yard when respondent landowners had been claiming only Rs. 10,000 per
bigha, and (ii) in awarding interest at 9% per annum to be raised to 15% if excess amount
paid after expiry of one year. However enhancement of compensation to the extent of Rs.
10,000 per Bigha was held to be valid as respondent landlords have been claim only Rs.
10,000 per bigha.

34. LIMITATION ACT, ARTS. 148 AND 134 : DATE OF KNOWLEDGE REGARDING
REGISTRATION OF DOCUMENT IS THE DATE OF REGISTRATION :-
(2000) 7 SCC 702
DILECO Vs. DHANRAJI

Recovery of possession of mortgaged immovable property transferred by mortga-
gee. Deemed knowledge of 12-year limitation period held that where the transfer is by
registered document, the date of registration becomes the date of deemed knowledge. In
cases where a fact cannot be discovered by due deligence, plaintiff would be deemed to
have the necessary knowledge. In such cases the limitation period of 12 years runs from
the date of knowledge of the plaintiff of the transfer. The burden is on the plaintiff to show
that the suit is within limitation.

L)

35. MOTOR VEHICLES ACT, 1988, SECTIONS 149 (2), 169, 170 AND 173, C.P.C.,
SECTION 115 AND CONSTITUTION OF INDIA, ART. 227 : CIVIL REVISION :-
2000 (4) M.P.H.T. 288 (FB)

NEW INDIA INSURANCE CO. LTD. Vs. Smt. RFEEKA SULTAN

The question was whether the Insurance Company can challenge the quantum of
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compensation under Section 115 of the CPC or under Art. 227 of the Constitution of India.
The Full Bench answered as under :

Where appeal is provided, revision under Section 115 of the Code of Civil Procedure
or petition under Art. 227 of the Constitution of India is not available. It was further held
that where insurance Company cannot file appeal, it cannot file revision under Section
115 of the Civil Procedure Code or a petition under Art. 227 of the Constitution of India.
The civil revision was dismissed.

®
36. MOTOR VEHICLES ACT, 1988, SECTION 2 (21) AND (22) :-
2000 (3) M.P.L.J. 469
NEW INDIA INSURANCE CO. LTD. Vs. MUNNI BAI

Light Motor Vehicle and maxi cab vehicle involved in accident as per registration
particulars of light motor vehicle with un-laden weight less than 7500 Kgs. and catego-
rised as maxi cab. Driver of vehicle holding licence to drive light motor vehicle cannot be
said to be not possessing a valid driving licence.

@
37. M.P. LOKAYUKT EVAM UP-LOKAYUKT ADHINIYAM, SECTION 14, 7, AND 13 (3)

AND PREVENTION OF CORRUPTION ACT, SECTION 13 (1) (e) AND (2) :-

2000 (3) M.P.L.J. 372

KHAGESHWAR PRASAD Vs. STATE OF M.P.

Accused prosecuted under the Prevention of Corruption Act, for having acquired
assets more than his income during period of 1980 to 1992. The accused submitted that
Up-Lokayukt made an enquiry for the said period and gave him a clear chit and therefore
his report should be summoned by trial Court under section 91 (1) of Cr.P.C. Trial Court
was not bound to call for that report in view of the bar under Section 14 of the Act.

e
38. M.P. SAMAJ KE KAMJOR VARGON KE.. ADHINIYAM, SECTIONS 2 (f), 12, 14,
M.P. GRAMIN RIN VIMUKTI ADHINIYAM, S. 7 AND C.P.C., SECTION 47 :-
2000 (3) M.P.L.J. 328
WAMAN Vs. BALDEVDAS

There was a challenge to decree on the ground of nullity and the objection was filed
under Section 7 of the Code., that the exparte decree was nullity. The executing Court has
no jurisdiction to question the validity of the decree. The judgment debtor cannot be per-
mitted to take a plea of this nature to challenge the decree to be a nullity. The defendant
having not raised the plea in the suit that the section 7 of the Adhinivam creates a
juridictional bar and from averments in the plaint same was not discernible, the executing
Court could not have delved into the said realm to declare the decree a nullity.

L
39. 1. M.P. ACCOMODATION CONTROL ACT. SECTION 12 (1) : EVICTION : COM-

PROMISE : EFFECT OF :-

2.C.P.C.,, O.23 R.3 CPC : IF COMPROMISE IS VALID CANNOT BE SET ASIDE

2000 (2) JLJ 373 |

LAXMAN PRASAD Vs. BALWANT SINGH

Tenant admitting to vacate premises upto given date. He is admitting grounds. of
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eviction in favour of landlord. Compromise executed in the case is valid one and cannot be
set aside.

NOTE :- Please go through 'JOTI JOURNAL' August 2000 part at page 421 relevant
page 429 regarding compromise in eviction suits.
®
40. M.P. ACCOMODATION CONTROL ACT. SECTIONS 12(1)(E) AND 12 (1) (F) :-
2000 (2) JLJ 379
KAILASH CHANDRA TRIVEDI Vs. PUNJAB NATIONAL BANK

Landlord has to decide the manner of living. He is the best judge. Court cannot direct
him how to live. He is the best judge where he should carry on business.

: ®
31. MUSLIM WOMEN (PROTECTION OF RIGHTS ON DIVORCE) ACT, SECTIONS 3
AND 4 : DISSOLUTION OF MUSLIM MARRIAGE : BY DIVORCE OR DEATH :
2000 (4) M.P.H.T. 79 (NOC)
JAVED RAZA Vs. RAHMAT NAWAZ

Dissolution of marriage by death does not confer status of divorced woman on de-
ceased wife. The respondents are not legally entitled to file application under Section 3
read with Section 4 of the Act. They can file a civil suit. The respondents claim amount of
Mehar and also of gifts under Sections 3 and 4 of the Act which were given at the time of
marriage. The wife of the petitioner, who was mother of respondent No. 1 was killed by the
petitioner. A woman who is legally divorced by her husband or when he obtains divorce,
she is said to be a divorced wife.

42. N.D.P.S. ACT, SECTIONS 8, 20 (b) (i) 42 AND 50 :
2000 (3) M.P.L.J. 447
KRISHAN KUMAR Vs. STATE

Section 50 does not require notice to be given to the accused if premises are re-
quired to be searched. Such plea not tenable. The contraband was kept in and was recov-
ered from the house of the accused. Plea of the accused was that it was seized from open
place and therefore, could not be connected with the accused was not acceptable. The
Act nowhere provides that the form or the manner in which information about the posses-
sion of contraband is required to be recorded. It only provides for the information to be
taken down in writing and to be sent to the immediate superior officer. Section 42 of the
Act referred.

CRIMINAL TRIAL :- In this case there was overwriting in the Rojnamcha Sanhas.
Genuineness of Rojnamcha was proved. Therefore, in overwriting in the earlier or subse-
- quent Sanhas would not affect prosecution case. Plea taken that documents showing the
date of seizure prepared on 30-5-1997 were forged to show that they were prepared on
31-5-1997. Mere wrong mention of the date would not be sufficient to hold that the docu-
ments prepared on 30th May, 1997 were later on forged to meet with other documents.
The plea was negative.
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43. N.D.P.S. ACT, SECTIONS 50, 57 AND 60 (3) :-
2000 (3) M.P.L.J. 419
SUNIL KUMAR Vs. STATE

Section 50 of the Act is applicable to personal search only. Such requirement comes
into existence only when person of accused is to be searched. The provisions of Section
57 are directory and not mandatory. Under Section 60 (3) of the Act the Court has discre-
tion in the matter of confiscation of conveyance used in carrying any narcotic drug.

®
44. OFFICIAL SECRETS ACT, S. 13 (3) AND (5) Cr.P.C., SECTION 470 (3), 473 AND
245 : LIMITATION ACT GENERAL : PROSECUTION AND LIMITATION ACT
(2000) 7 SCC 656
RAKESH KUMAR JAIN Vs. STATE THROUGH C.B.1.

The applicant Rakesh Kumar Jain filed an application for discharging him under Sec-
tion 245 of the Cr.P.C. on the ground that cognizance of offence could not be taken under
Section 13 (3) of Official Secrets Act as complaint regarding action under Section 5 (4) r/
w Section 5 (2) and (3) of the Act was barred by limitation. It was held that mere expiry of
limitation period would not entitle the accused to be discharged as complainant has right
to seek explanation of time under Section 473 by explaining the cause of delay.

GRANTING “CONSENT” OR “SANCTION”:- Under Section 470 (3) granting “con-
sent” or “sanction” is a quasi Judicial function whereas passing of order or conferment of
authority or empowering an officer for filing a complaint is an administrative function.

POWERS OF THE APPELLATE COURT UNDER SECTION 473 :-

Plea can be entertained and decided by the appellate Court where the matter pend-
ing and need not be remanded to the trial Magistrate for this purpose :

Paragraphs 4, 7, 10 and 11 are reproduced :

4. Sub-section (3) provides that cognizance of offence under the Act can be taken only
upon complaint which is (a) filed by order of the appropriate Government ; or (b) filed
under authority from the appropriate Government ; or (c) by some officer empowered
by the appropriate Government. No consent or sanction of the Government or any
authority, as contemplated by explanation to Sub-section (3) of Section 470 CrPC, is
required for filing the complaint under the Act. “Consent” or “sanction” envisaged
under Section 470 CrPC cannot be equated with the “order” or “authority” for the
purposes of filing the complaint as envisaged by sub-section (3) of Section 13 of the
Act. Specific provisions have been made in various statutes requiring previous con-
sent or sanction for the purposes of launching of prosecution against the accused
under those enactment. Explanation to sub-section (3) of Section 470 Cr.P.C. obvi-
ously refers to such consents and sanctions and not the order or authority as re-
quired under the Act. Consent or sanction as are referred to in the Prevention of
Corruption Act, Prevention of Food Adulteration Act, various Foodgrains Control
Orders, and other similar enactments envisage the application of mind before the
grant of such consent or sanction which is a quasi-judicial function, whereas the
passing of order, individual or general, or conferment of authority individually or gen-
erally, or empowering a person for the purposes of filing a complaint is only an ad-
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1B

ministrative action facilitating in identifying the complainant before the court for the
purposes of filing and prosecuting the case under the Act. The legislature, in its
wisdom, thought it appropriate to exclude only such period which is required for ob-
taining the previous consent or sanction of the Government for institution of any pros-
ecution of an offence and not obtaining of orders or authority or naming a person for
the purpose of filing the complaint.

Learned Additional Solicitor General wanted to impress upon us that sub-section (3)
was in two parts-one dealing with the passing of the order which necessarily meant
consent or sanction and the second dealing with the person authorised to file the
complaint. On critical examination of the plain words of the sub-section and the ob-
ject underlying it, we do not agree that the aforesaid sub-section has two parts, as
argued. We conceive no doubt that sub-section (3) of Section 13 envisages only the
filing of the complaint, by order of or under authority from the appropriate Govern-
ment or by an officer empowered by such Government. If the intention of the legisla-
ture was to have the section in two parts, one dealing with the grant of consent or
sanction by way of order and the other part dealing with the authority of the person to
file the complaint, in that case after the words “made by order of”, there should not
have been a “comma” and the word “or”. In that event for the word “or” the legislature
must have used the word “and” and omitted the comma.

The mere fact that the complaint was filed 25 days after the expiry of the period of
limitation, did not entitle the accused to seek his discharge under Section 245 CrPC
because the complainant has, under law, a right to seek for extension of time under
Section 473 CrPC. The complainant could satisfy the Magistrate on the facts and
circumstances of the case that the delay was explainable which was occasioned on
account of their bona fide belief to obtain the sanction for the purpose of filing the
compiaint. After noticing the averments made in the complaint and perusing the record
particularly the order of the Government of India dated 21-4-1988, authorising Shri
K.N. Tiwari, Deputy Superintendent of Police, Central Bureau of Investigation. New
Delhi to lodge the complaint, it can be safely held that the complainant was entitled
to extension of the period of limitation under Section 473 CrPC. No useful purpose
would be served by again directing the compiainant to approach the trial Magistrate
for the purposes of seeking extension of period of limitation. The complainant is held
to have explained the delay in filing the complaint which required extension. The
complaint is therefore, held to be within time and the petitioner is not entitled to be
discharged on this ground.

During the arguments it was pointed out that as various complaints filed after obtain-
ing sanction from the Central Government and the courts having given the exclusion
of the period in terms of explanation to subsection (3) of Section 470 CrPC, this
judgment of ours may amount to upsetting all such orders and affect the pending
ongoing proceedings under the Act. The accused in those cases, in such event, may
be lured to raise similar pieas as have been raised in this case for the purposes of
quashing the proceeding on the basis of this judgment. Though the apprehension
appears to be misconceived, yet we make it clear that the present judgment would
not, in any way, affect the continuing proceedings in any court wherein the com-
plaints, under the Act, have been filed after obtaining sanction and the courts have
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given remission of the period in terms of explanation to subsection (3) of Section 470
CrPC. All such extensions shall be deemed to be valid even under Section 473 CrPC.

Note :- Judicial Officers are requested to go through the following judgment of the
Supreme Court published in 1997 (5) JOTI (October, 1997) page 44 under Section 473
Cr.P.C. and 5 of the Limitation Act. The name of the case is (1993) 3 SCC 4-7-8= 1993
SCC (Cr) 571.

The portion is reproduced here :

DIFFERENCE BETWEEN S. 473 CR.P.C., AND SECTION 5 LIMITATION ACT : VANKA
RADHAMANOHARI Vs. VANKA VENKATA REDDY, (1993) 3 SCC 4.7.8 1993 SCC (CRl)
571.

In view of S. 473 a court can take cognizance of an offence not only when it is satis-
fied on the facts and in the circumstances of the case that the delay has been properly
explained, but even in absence of proper explanation it the court is satisfied that it is
necessary so to do in the interests of justice. The said S. 473 has a non-obstante clause
which means that said section has an overriding effect on S. 468, if the court is satisfied
on the facts and in the circumstance of a particular case, that either the delay has been
properly explained or that it is necessary to do so in the interests of justice.

At times it has come to notice that many courts are treating the provisions of S. 468
and S. 473 of the Code as provisions parallel to the periods of limitation provided in the
Limitation Act and the requirement of satisfying the court that there was sufficient cause
for condonation of delay under S. 5 of the Act. There is a basic difference between S. 5 of
the Limitation Act and S. 473 or the Code. For exercise of power under S. 5 of the Limita-
tion Act. the onus is on the appellant or the applicant to satisfy the court that there was
sufficient cause for condonation of the delay, whereas S. 473 enjoins a duty on the court
to examine not only whether such delay has been explained but as to whether it is the
requirement of the justice to condone or ignore such delay. As such, whenever it is neces-
sary to condone such delay in the interest of justice. While examining the question as to
whether it is necessary to condone to delay in the interest of justice, the Court has to take
note of the nature of offence, the class to which the victim belongs, including the back-
ground of the victim.

o
45. PARTNERSHIP ACT, SECTION 69 : APPLICABILITY, ITS EXTENT TO : ARBI-
TRATION ACT, SECTION 14 (2) DEFENDING PERSONS :-
(2000) 6 SCC 659
KAMAL PUSHP ENTERPRISES Vs. D.R. CONSTRUCTION CO.

Section 69 of the Partnership Act is confined only to enforcement of a right arising
from a contract by an unregistered firm by instituting a suit or other proceedings in court.
Arbitration proceedings cannot be treated as suit or other proceedings to enforce any
rights arising under a contract. Section 69 does not prohibit an unregistered firm, respond-
ent, from defending an arbitration proceedings initiated by the opposite party, appellant
itself by seeking to appoint the arbitrator in terms of the arbitration clause contained in the
contract between the parties and to make reference of dispute between them to the arbil
trator. After the arbitrator passed award in favour of the respondent firm, rights of the
parties were crystalized and when the arbitrator suo motu filed the award before trial
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court under S. 14 (2) of the Arbitration Act. It was held appellant was not entitled to raise
a preliminary objection based on Section 69. That was not a jurisdictional issue in respect
of the arbitrator's power, authority and competency itself so as to enable the appellant to
raise the same at any stage.
NOTE:- Please refer to AIR 1996 MP 139 = 1996 MPLJ 240 = 1996 JLJ 225.
@
46. PRACTICE AND PROCEDURE : GENERAL : AMICUS CURIAE :-

(2000) 7 SCC 668
CHARAN SINGH Vs. HEALING TOUCH HOSPITAL AND OTHERS

Even in the presence of a party Amicus Curiae can be appointed. Appellants have
appeared in person before the Supreme Court but the Court found that on account of
physical disabilities it was not in position to properly assist the Court, in such circum-
stances Supreme Court appointed a senior counsel to act as Amicus Curiae.

®
47. PRACTICE AND PROCEDURE : QUESTION OF LAW AND QUESTION OF FACT:
(2000) 7 SCC 522
SHAMA PRASHANT Vs. GANPATRAO

Whether a tenant is a habitual defaulter or whether there has been sub-letting, it was
held that are not pure questions of fact, but can be held to be mixed questions of fact and
law.

]
48. PLEADING AND PROOF AND C.P.C. 0.6 R.2 AND O. 7 GENERALLY : SUIT FOR

EVICTION :-

2000 (2) JLJ 379

KAILASH CHANDRA TIWARI Vs. PUNJAB NATIONAL BANK

"Non availability of suitable non-residential accommodation in occupation" should be
pleaded. Accommodation in possession of tenant and eviction suit need not be pleaded.

Note :- Please refer to the words used under Accommodation and Control Act in
Section 12(1)(e) and 12 (1)(f) :

The common words are "He is the owner there of"

"Has no other reasonable suitable residential/non-residential accommodation of his
own in his occupation in the city or town concerned".

Please also go through 1998 April Joti Journal from pages 56 to 67 relating to the
article framing of issues and the model forms of the issues.
2 ®
49. PREVENTION OF FOOD ADULTERATION ACT, SECTIONS 16 (1) (a) (i) AND FOOD
ADULTERATION RULES, Rr. 14, 15 AND 16 : QUESTION OF MENSREA :-
2000 (3) M.P.L.J. 336
MUNICIPAL CORPORATION, KHANDWA Vs. NARSINGHDAS.

Question of mensrea is irrelevant in food offences. Adulterated refined rape seed oil
was seized. Oil collected was not stirred by the Food Inspector and also it was not taken
with the help of clean utensils. There was vast variance in the report of the Public Analyst
and in that of Central Food Laboratory indicating thereby that sample was not of duly
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representative character and was not properly collected and sealed.

In the trite law that in food offences strict liability is the rule not merely under the
Indian Act but all the world over. Nothing more than the actus reas is needed where regu-
lation of private activity in vulnerable areas like public health is intended. It is true that for
the protection of the liberty of the citizen in the definition of offences blameworthy mental
condition is ordinarily an ingredient either by express enactment or clear implication; but
in Acts to deal with the grave social evils, or for ensuring public welfare, especially in
offences against public health e.g. statutes regulating shortage or sale of article of food
and drink, sale of drugs, sale of controlied or scarce commodities, it is often found neces-

sary in the larger public interest to provide imposition of liability without proof of guilty
mind.

<]
50. RECOVERY OF DEBTS.... ACT, 1993, SECTIONS 18 AND 31 (1) : BAR TO JURIS-
DICTION OF CIVIL COURT AND TRANSFER OF PENDING CASES :-
(2000) 7 SCC 357

UNITED BANK OF INDIA Vs. ABHIJIT TEA CO. PVT. LTD.

Cases remanded by appellate court after coming into force of the Act, held, would be

deemed to be pending from the day it was originally instituted and therefore liable to be
transferred to the Tribunal.

COUNTER CLAIM :- Counter claim is equivalent to cross suit. It includes even a
claim made in an independent suit filed before by a Court or Financial Institution.

NOTE :- Principles of O. 6 R. 6-A relating to counter claim and O. 8 R. 6 set off may
be made applicable to such cases. In the present case plea for deducting “damages”
raised in a suit by Respondent Company was broadly a plea of “set off” falling under Ss.
19 (6) and (7). Such claim pending in civil Court is liable to be transferred to the Tribunal.

®
51. RECOVERY OF DEBTS DUE TO BANKS AND FINANCIAL INSTITUTIONS ACT,
1993 : (RECOVERY OF DEBTS ACT, FOR SHORT) SECTIONS 1 (4), 2 (g), 17, 18,

31, 31-A AND 34 : TRANSFER OF CASES FROM THE CIVIL COURT TO DEBTS
RECOVERY :-

(2000) 6 SCC 655
PUNJAB NATIONAL BANK Vs. CHAJJU RAM

Where the decree for a sum exceeding the minimum prescribed by Section 1 (4) was
passed in favour of a Bank by a Civil Court prior to the application of Act, but remained
unexecuted till the establishment of Debts Recovery Tribunal, the jurisdiction to entertain
-an application for execution of such decree was held to be possessed by the said Tribunal
and not by the Civil Court. The amount of interest payable and the principal amount have
to be taken into consideration.

@
52. SERVICE LAW STATE REORGANISATION : PUNJAB REORGANISATION ACT,
1966 : SECTIONS 67 (3) , 83 AND FROM 47 TO 66 :
(2000) 7 SCC 339
ELECTRICITY EMPLOYMENT UNION Vs. UNION OF INDIA AND OTHER CASES
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Allotment of services of employees of erstwhile Punjab State Electricity Board work-
ing within the territorial limits of UT Chandigarh on the date of formation of the successor
State of Punjab, held could be done under S. 67 (3) and not under Ss. 82, 83 or 84 Punjab
Reorganisation Act. 1966. On facts, held, they were allocated to Punjab Electricity Board
and were allowed to work on deputation with the Administration of UT Chandigarh.

Pt. VI of Punjab Reorganisation Act held applicable to apportionment of assets and
liabilities of erstwhile State of Punjab and not to apportionment of assets and liabilities of
the existing Punjab State Electricity Board to which S. 67 is applicable.

@
53. SERVICE LAW : WORDS AND PHRASES : “USELESS FORMALITY THEORY”:-

(2000) 7 SCC 529

ALIGARH MUSLIM UNIVERSITY Vs. MANSOOR ALI KHAN

This is an exception. Apart from the class of cases of “admitted or indisputable
facts leading only “to one conclusion” as discussed in S.L. Kapoor Vs. Jagmohan,
{1980) 4 SCC 379, there has been considerable debate on the applicatien of that theory in
other cases. In the ultimate analysis the applicability of the theory would depend on the
facts of a particular case.

Paragraph 25 of the judgment is reproduced :

The “useless formality” theory, it must be noted, is an exception. Apart from the class
of cases of “admitted or indisputable facts leading only to one conclusion” referred to
abhove, there has been considerable debate on the application of that theory in other cases.
The divergent views expressed in regard to this theory have been elaborately considered
by this Court in M.C. Mehta, (1999) 6 SCC 237 referred to above. This Court surveyed the
views expressed in various judgments in England by, Lord Reid, Lord Wilberforce, Lord
Woolf, Lord Bingham, Megarry, J. and Straughton, L.J. etc. in various cases and also
views expressed by leading writers like Profs. Garner, Craig, de Smith, Wade, D.H. Clark
etc. Some of them have said that orders passed in violation must always be quashed for
otherwise the court will be prejudging the issue. Some others have said that there is no
such absolute rule and prejudice must be shown. Yet, some others have applied via media
rules. We do not think it necessary in this case to go deeper into these issues. In the
ultimate analysis, it may depend on the facts of a particular case.

®
54. SERVICE LAW : TERMINATION OF SERVICES : AUTOMATIC TERMINATION UN-

DER RELEVANT RULES FOR UNAUTHORISED ABSENCE BUT WITHOUT AF-

FORDING OPPORTUNITY THEREUNDER :-

(2000) 7 SCC 529

ALIGARH MUSLIM UNIVERSITY Vs. MANSOOR ALI KHAN

Automatic termination under relevant rules for unauthorised absence but without af-
fording opportunity thereunder. It violates the principle of natural justice and vitiated the
termination order.
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55. SERVICE LAW : FAMILY PENSION : “FAMILY” SCOPE : PUNJAB CIVIL SERV-
ICE RULES : :
(2000) 6 SCC 560
PUNJAB STATE ELECTRICITY BOARD Vs. RAM RAKHI

Widowed sister is also covered, hence could also claim family pension in Punjab
Civil Services Rules. In order to be eligible to family pension one must prove that there is
no nomination by the deceased and that she was dependent on the deceased.

o
56. SERVICE LAW : PROMOTION : SELECTION OF POST : DETERMINATION AND
CRITERION FOR SELECTION :-
(2000) 6 SCC 698
UNION OF INDIA Vs. L.T. GEN. RAJENDRA SINGH <

Selection for promotion is based on different criteria depending upon the nature of
the post and requirements.

NOTE :- Judicial Officers are requested to go through the whole judgment because
the entire law relating to selection of post, promotion, test to determine and criteria and
etc. etc. is explained.

®
57. SERVICE LAW : DISCRETION : EXERCISE OF : WORDS AND PHRASES : “DIS-
CRETION” :
(2000) 7 SCC 390
MANJUSHREE PATHAK Vs. ASSAM INDUSTRIAL DEVELOPMENT CORPN. LTD.

With the courtesy of Eastern Book Company, Lucknow following portions are repro-
duced :-

A. Service Law- Voluntary retirement- Discretion of an authority, covered by
Art. 12, to accept or reject the application for Manner of exercise cf such discretion-
Held, has to be exercised reasonably, fairly and judiciously. The discretion is not unfet-
tered or absolute- Where the employee satisfied all the conditions precedent under As-
sam Industrial Development Corporation Voluntary Retirement Scheme, 1992 and her
application for voluntarily retirement with immediate effect as postulated in the prescribed
form remained undecided for two months and a week long period despite several remind-
ers and thereafter a show-cause notice against her indulgence in political activities was
issued to her on the basis of a subsequent complaint, held, she was entitled to the relief of
being treated to have voluntarily retired with effect from the date of her application for
voluntary retirement and to all retrial benefits- Assam Industrial Development Corporation
Voluntary Retirement Scheme, 1992, cls. 8.1. & 3 to 7 Discretion of the management to
accept or reject the request for voluntary retirement-Nature and manner of exercise of-
Constitution of India, Art. 12- Authority falling under Manner of exercise of discretion by
such authority- Administrative Law- Administrative action- Discretion- Manner of exercise
of Departmental enquiry-Show-cause notice against alieged misconduct- Issued on the
_ basis of a complaint subsequent to filing of application for voluntary retirement by an em-
ployee qualified to voluntarily retire- Legality- Such show-cause notice, held inconsequential
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B. Constitution of India- Art. 226 Show cause Notice : Premature writ petition
Voluntary retirement- Employee submitting application for, with immediate effect under
the relevant voluntary retirement scheme. Application submitted in the prescribed form-
Authorities remaining silent despite a number of reminders from the applicant- After a long
period of two months and a week, on the basis of a subsequent complaint, the authorities
issuing to the applicant a show-cause notice against alleged indulgence of the applicant
in politica! activities- At this stage the applicant filing a writ petition seeking the relief of
having retired from the date of employment and payment of retiral benefits- In the said
circumstances, High Court erred in holding the writ petition to be premature- Service Law-
Writ petition- Against omission on the part of authorities to respond to application for
voluntary retirement- If on facts premature- Service Law- Voluntary retirement- Writ peti-
tion for enforcement of- If on facts premature- Assam Industrial Development Corporation
Voluntary Retirement Scheme, 1992, cl.8.1- Writ petition for enforcement of voluntary re-
tirement- If on facts premature.

C. Service Law- Voluntary retirement- Notice of intention to leave or discontinue
service as postulated in R. 18 of AIDC Limited (Employees) Service Rules, 1992 and
AIDC Limited Recruitment and Promotion Rules, 1992, if necessary even in seeking vol-
untary retirement- Question left open- Assam Industrial Development Corporation Limited
(Employees) Service Rules, 1992, R. 18- Applicability- Assam Industrial Development
Corporation Limited Recruitment and Promotion Rules, 1992- Applicability.

@

58. SICK INDUSTRIAL COMPANIES (SPECIAL PROVISIONS) ACT, 1985 : SECTIONS
17 (3), 18 (2), 22 AND 22-A : BAR OF SUIT : PROCEEDINGS AGAINST GUARAN-
TORS ALSO APPLIES :-

(2000) 6 SCC 545
PATHEJA BROTHERS Vs. ICICI LTD.

Without the requisite sanction, for enforcement of any guarantee in respect of any
loan or advance granted to the industrial company, applicable even to such a suit filed
against the guarantors. Contention that the bar would apply only when the company itself
was the guarantor or was sued by a guarantor on subrogation was rejected by the Su-
preme Court.

With the courtesy of Eastern Book Company, SCC publishers, the following portion
is reproduced :

The respondent filed a suit against the appellant Company for recovery of the loans
outstanding against the latter. The guarantors also were impleaded as defendants and the
guarantees were sought to be enforced. By an interim order, the trial court directed the
Court Receiver to take possession of the properties mentioned in the exhibit to the plaint.
A few days later the appellant’s reference for being declared a sick undertaking within the
meaning of the Sick Industrial Companies (Special Provisions) Act, 1985 (“the said Act”)
wAas registered. Hence, the trial court vacated the interim order in respect of the properties
belonging to the guarantors. The trial court took the view that Section 22 of the said Act
was not applicable to guarantors. The trial court’s order was confirmed by a Division Bench

f the High Court. The Supreme Court held that the words of Section 22 are crystal clear.
here is no ambiguity therein. It must, therefore, be held that no suit for the enforcement of
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a guarantee in respect of a loan or advance granted to the industrial company concerned
will lie or be proceeded with, without the sanction of the Board or the appellate authority
under the said Act. It is not possible to read the relevant words in Section 22 as meaning
that only a suit against the industrial company will not lie without such consent. There is
no requirement in Section 22 that, to be covered thereby, a suit for the enforcement of a
guarantee in respect of a loan or advance to the industrial company should be against the
industrial company.

When the words of a legislation are clear, the court must give effect to them as they
stand and cannot demur on the ground that the legislature must have intended otherwise.

Moreover, the scheme prepared under section 17 (3)would provide for the repay-
ment of the loan or advance and, therefore, would take wit its ambit the claim on the
guarantee; the question of proceeding with the suit against the guarantor would not arise.
On the other hand, if the industrial company cannot be revived by a scheme, the embargo
under Section 22 would cease to operate.

Section 22 provides that the suit would lie or be proceeded with after the consent of
the Board has been obtained. It would, therefore, be open to the claimant on a guarantee
to obtain such consent from the Board.

®
59. SPECIFIC RELIEF ACT, SECTION 12 (3) : “ELECTION” :-
(2000) 7 SCC 379
SURJIT KAUR Vs. NAURATA SINGH

Once an election is made then that party cannot resile or get out of election. There-
fore whether the vendee elected not to accept part- performance it was no longer open to
him to claim it at a later date. Where a contract is not capable of being performed in its
entirety, the readiness and willingness, at all stages held, is the readiness and willingness
to accept the part-performance. Where the contract is incapable of being performed and a
party categorically refuses to accept part-performance it was held that there is no readi-
ness and willingness at all stages to accept part-performance.

®
60. SPECIFIC RELIEF ACT, SECTION 16 (c) : READINESS AND WILLINGNESS TO
PERFORM OBLIGATIONS UNDER THE AGREEMENT- PLEADING AND PROOF:-
(2000) 6 SCC 566
AJAIB SINGH Vs. TULSI DEVI

Supreme Court held that on facts it appears that this factum could not be said to have
been proved where the record clearly showed that respondent-plaintiff had not made all
the necessary instalment payments under the agreement. More so, when respondent-
plaintiff had made averments without regard to the truth. Agreement in this case (i) was for
transfer to respondent of one part of suit property, which was originally allotted to appel-
lant by Government, : transfer to be carried out after full payment to Government from
funds supplied by respondent; (ii) provided for loan to appellant to pay for the second part
of the property; and (iii) included a condition that second part of property would also by
transferred to respondent in case loan or any instalment not repaid. The fact that Gover
ment did not terminate the contract on account of non payment, it was held would have n
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bearing on the fact of respondent not having performed her obligations under the agree-
ment. High Court erred in affirming the decree for specific performance awarded by the
trial court to the respondent. :

EQUITY : EQUITABLE RELIEF :- Person making averments as per convenience
without regard for truth, held, would be precluded from getting equitable relief.

EVIDENCE ACT, SECTION 114 : PRESUMPTION ABOUT RECEIPT :-

Where a pariy has the receipts for payments made, it was held that it may be pre-
sumed that such party made the payment.
D
61. SUCCESSION ACT, S“S:TIONS 383 AND 384, ORDER REJECTING APPLICA-
TION FOR REVOCATLN OF SUCCESSION IS NOT APPEALABLE :-
2000 (3) M.P.L.J. 398
MANJULATA Vs. PEELA BAI

An order refusing to revoke the Sucession Certificate granted under the Indian Suc-
cession Act is not appealable and therefore an appeal under Ss. 384 and 385 of the Act is
not tenable. Such appeal preferred is not maintainable.

@

62. TRANSFER OF PROPERTY ACT, SECTION 3 Expln. Il : “NOTICE” AND “KNOWL-
EDGE” EXPLAINED: SPECIFIC RELIEF ACT, SECTIONS 9, 19-B AND 20 (2) :
DEEMED NOTICE OF TITLE OF PERSON IN ACTUAL POSSESSION :-

(2000) 6 SCC 685
RAM NIWAS Vs. BANO

Under Section 3 of the T.P. Act, the word “Notice” is of wider important than the word
“knowledge”. A person not having actual knowledge of a fact may yet have notice of it in
view of the definition of the expression “a person is said to have notice”. Therefore, if a
purchaser of immovable property does not inquire into the real nature of tenant’s posses-
sion he cannot escape the consequences of deemed notice under Expin. Il to S. 3 despite
the legal right he acquires on the basis of the sale deed executed by him. The respondent
purchasers would be deemed to have notice of the agreement to purchase entered into by
the appellant tenant with the vendor.

Specific performance is not to be enforced against bona fide purchaser for value
without notice.

NOTE :- Please also see Section 53-A of the Transfer of Property Act which also
speaks about “Provided that nothing in this Section shall affect the rights of a transferee
for consideration who has no notice of the contract or of the part performance there of”

The Expln. 2 to Section 3 of the T.P. Act is reproduced here for ready reference.

Expln. 2 to Section 3 : Any person acquiring any immovable property there in share
or interest in any such property shall be deemed to have notice of the title if any, of any
person who is for the time being in actual possession there of.

OPINIONS AND VIEWS EXPRESSED IN THE MAGAZINE ARE OF THE WRITERS OF THE
ARTICLES AND NOT-BINDING ON THE INSTITUTION AND FOR JUDICIAL PROCEEDING.
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