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ACT/TOPIC Note Page
No. No.
ACCOMMODATION CONTROL ACT, 1961 (M.P.)
Section 11 A - (See section 23 A) 79 52
Section 12 (1) (b) - Subletting-proof of-payment of
consideration need not be proved 29 16
Section 12 (1) (c) - Disclaimer of tenancy-what amounts to 81 54
Section 12 (1) (f) - Bonafide need - not negatived by the
fact of landlord being engaged in
partnership business 25 13
Section 12 (1) (f)
and 12 (1) (h) - Right of transferee of suit premises to
~ be impleaded as plaintiff 26 13
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ACT/TOPIC Note Page
No. No.
Section 12 (1) (f) - Bonafide need for business -
death of plaintiff No. 2 -
widow carrying business -
she may establish her need for
business 39 24
Section 13 (2) - Provisional rent-fixation of -
order of Rent Controlling Authority .
fixing interim rent-
not binding on civil court 31 17
Section 23 A, 23 J - Jurisdiction of civil court vis-a-vis
Rent Controlling Authority 79 52
ACKNOWLEDGEMENT OF DEBT
Amount shown in balance sheet is an acknowledgment 57(ii) 37
ADVERSE POSSESSION
- Possession under the colour of
invalid grant - nature of 17 10
- Proof of adverse possession 27 5
- Vendees possession under
agreement of sale - not adverse 41 (ii) 25
- Possession of co-sharer not adverse
unless there has been ouster 76 49
AL) BI - Plea of - meaning of 49 (ii) 32
ARBITRATION & CONCILIATION ACT, 1996
Section 9 - Arbitration - interim relief-
stage for grant of, 2 2
Section 36 - Award - execution of 40 25
ARBITRATION ACT, 1940
Section 30 - Award under - objection on the ground
of transfer of arbitrator 10 75
CODE OF CIVIL PROCEDURE, 1908
Section 2 (2) &
35B - Dismissal of suit for non-payment
of cost- whether is a decree-No. 15 9
Section 11 - Res-Judicata - “directly and
substantially in issue” - what
amounts to? 69(ii) 42
Section 20 - jurisdiction of civil court-
Ouster by agreement - when? 83 18
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Section 151 - Inherent powers - matrimonial

dispute - whether interim relief

may be granted - Yes. 16 10
Section 152 - Decree- amendment of - scope 13 9
Section 152 - Decree of specific performance for

sale of immovable property

amendment of- 36 21
Or.6 R. 17 - Amendment of pleadings- ‘any stage

of proceedings’ - meaning 37 22
Or.6R.17 - Right of transferee of suit premises

to amend plaint 26 13
Ors6:B 17 - Amendment of pleadings seeking to

introduce entirely new case and

withdrawal of admission 20 11
Or.14R. 2 - Preliminary issue - Principles to be

followed 6 4
Or. 20 Rr. 6 and 6A - Decree must be self contained 30 17
Or. 21 Rs. 2(2), 2-A :
and 2-C - Mode. of adjustment of decree 18 11
Or. 21 Rr. 11 (2)(d) - Decree granted in second appeal-

Appeal before Apex Court- execution

petition moved earlier may be

continued- fresh petition not necessary

after dismissal of appeal by Apex Court 70 43
Or.23R.3 & - Compormise decree- challenge on the
Section 151 ground of unlawfulness 42 25
Or. 47 R. 1 - Review - power of - scope 32 18

CODE OF CRIMINAL PROCEDURE, 1973

Section 154 - FIR in cognizable offences has

to be registered by police 63 39
Section 190 - Scope of powers of the Magistrate

to take cognizance against persons

not proceeded against by police

vis-a-vis power u/s 319 Cr.P.C. 43 27
Section 200-202 - Private complaint-enquiry- scope of 59 37
Section 200, 202, 204 - Criminal complaint-objection

regarding maintainability- can be

raised before framing of charge 52 34
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Section 357 (3) - Compensation in cases of
Dishonour of cheque-Reasonable
compensation may be awarded
u/s 357 (3) and recovery may be
enforced by sentence in default 55 35
Section 397 - Exercise of inherent powers u/s
482 after dismissal of revision-scope 43 26
Section 397 - Criminal rivision-disposal by a non-
speaking order- not porper 54 34
Section 439 - Bail-grant of for keeping watch
on future conduct- not proper 56 36
Section 457 - Disposal of property involved in
Forest Offence 60 37
Section 482 - Inherent powers of the High Court-
Exercise of after dismissal of
revision-scope 43 26
Section 482 - Inherent powers of the High Court-
Scope of 47 31
CONTEMPT OF COURTS ACT, 1971
Section 2 (b) - Civil contempt - what amounts to?
nature of proceedings-standard of
proof 1 1
CONTRACT ACT
Section 25-A - Promise to pay time barred debt
furnishes fresh cause of action 28 15
Section 28 - Ouster of jurisdiction of Civil Court
by agreement 33 18
Section 25 (3) - Promise to pay a time barred debt
in writing and signed by maker-valid
contract 57 36
COURT FEES ACT, 1870
; - M.P. Amendment Act, No. 12 of
1997 - not retrospective 23 12
Section 7 (iv) (d) - Suit for declaration and permanent
injunction - valuation for court fees 34 18
Section 7 (iv) (c) - Suit for eviction, declaration and
permanent injunction computation of
court fee 38 23
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Page

Article 17
(Schedule 1) -

CRIMINAL TRIAL

DECREE :

Suit for declaration and permanent
injunction- determination of court fee 34

Murder-evidence of last seen together-
what constituted ? 49

F.I.R.-delay due to moving injured to
hospital- effect 64(iii)

F.I.R.-delay in despatch of copy to
magistrate-effect 64(ii)

F.I.R.-Object of its prompt lodging and
sending its copy to local magistrate Bl

F.I.R.-Non-mention of names of
witnesses-effect 65(ii)
Interested or partisan eye witness -

testimony - appreciation of 64(i)

Witness-Conduct during incident 64(iv)

Witness-Affidavits of witness obtained

in advance by defence to dissuade

them from deposing before court-

practice depricated 66

Procedural illegality in conducting
search-effect 67 (ii)

Speedy-trial No outer limit for

conclusion of trial can be prescribed-
Directions issued in Common Cause &

Raj Deo Sharma cases- no longer

good law 83

Injury to accused-Non explanation of-
effect 84

Limitation Starts from date of appellate
decree - Doctrine of Merger 12

DOWRY PROHIBITION ACT, 1961

Section 2 -

EASEMENTS ACT 1882
Section 19 -

EJUSDEM GENERIS -

‘Dowry’- Customary payments in
connection with birth of child -
not ‘dowry’ 45(iv)

Transfer of dominant heritage-effect 22
Rule of-Meaning and applicability 4
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EVIDENCE ACT, 1872
Section 18 and 107 - Statement by counsel across bar -
whether amounts to admission? No. 11 8
Section 32 (1) - Dying declaration - evidentary value 62 38
Section 108 - Presumption of death no presumption '
of exact date 76 (ii) 49
Section 114 A - Rape- prosecutrix- value of her
testimony and need of corroboration 48 31
FOREST ACT
Section 52-A, .
52-B and 57-C - Disposal of property involved in
forest offences- property seized by
police- intimation u/s 52-C sent to
Magistrate by Forest Official-effect 60 37
HINDU MARRIAGE ACT, 1955
Section 13 - Divorce - customary divorce -
pleading and proof 8 6
Section 13 (1) (b) - Desertion - what amounts to ? 72 45
Section 21 - Power of the court to grant interim relief 16 10
HINDU SUCCESSION ACT 1956
Section 14 and 15 - Mode of succession of property
inherited by female Hindu from mother 71 44
HIRE PURCHASE AGREEMENT
- Repossession of goods by person
from whom goods hired-effect-no -
offence committed 44 28
INDIAN PENAL CODE
Section 116 and
Section 306 - Abetment to commit suicide-
There cannot be abetment of an
abetment 45 28
Section 149 - Common object- proof of 65 40
Section 302 - Murder - Evidence of last seen
together-what constituted? 49 32
Section 304 B Dowry death - ‘dowry’ as defined in
section 2 Dowry Prohibition Act 1961-
Customary payments in connection
with birth of child - not dowry 45(iv) 30
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No. No.
Section 304 B - Dowry death-cruelty or harassment
“soon before her death”-distinction
with offence u/s 306 45(iii) 29
Section 306 - Attempt to suicide - cruelty or
harassment “soon before her death”
omission of this phrase in section
113 A Evidence Act - effect 45(iii) 29
Section 376 (2) (g) - Rape- Prosecutrix is not an
accomplice-her testiomony not
required to be corroborated in
material particulars 48 3
Section 392 - Robbery - Articles of robbery
recovered from the accused-inference 68 42
Section 489-B, 489-C - Counterfiet currency -use and
possession of - mens-rea essential for
conviction 46 3
Section 498 A - GCruelty - mental torture and abnormal
behaviour may amount to cruelty 58 77
Section 511 - Attempt to commit dowry death 45(ii) 28
INTERPRETATION OF STATUTES -
- Principle of Interpreting any word
used in statute 4(ii) 3
JUVENILE JUSTICE ACT, 1986
- Juvenile determination of age 53 34
LAND ACQUISITION ACT, 1894
Section 5A and 17 - Question of urgency to dispense
with enquiry u/s 5A of the Act 3 2
Section 18 and 26 - Reference under Land Acquisition
Act- cannot be dismissed in default %5 48
LIMITATION ACT, 1963
Article 54 - Right of transferee to defend
possession on the basis of
part- performance after limitation 7 5
Article 135 - Limitation for execution of decree -
when starts ? 12 8
M.P. LAND REVENUE CODE, 1959
Section 117 - Khasra entries in remarks column-
evidentary value of 41 25
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MOTO VEHICLES ACT, 1939
Section 110(1) & 110A - Collusion between taxi and
passenger train - maintainability of
claim petition before Motor Accidents
Claims Tribunal 80 53
MOTOR VEHICLES ACT, 1988
Section 166 - Death of earning wife - Earning
husband not a dependant 19 1=
- Motor accident policy of insurance -
when commences 78 51
N.D.P.S. ACT, 1985
Section 41-42 - Seizue memo not prepared on
spot-effect 67(i) 41
Section 41-42 Procedural illegality in conducting
search - effect 67(i) 41
NEGOTIABLE INSTRUMENTS ACT
Section 118 - Presumption under - nature of 50 33
Section 118 Presumption under - nature of 57 36
Section 138 - Dishonour of cheque - reasonable
commpensation u/s 357 (3) Cr.P.C.
may be awarded and recovery may
be enforced by imposing sentences
in default 55 35
REGISTRATION ACT 1908
Section 49 - Unregistered mortgage deed-whether
admissible to establish nature of
possession- Yes. 14 9
RES-JUDICATA - Dismissal of suit for non-payment
of cost - not res-judicata 15(ii) 10
SERVICE LAW
- Compulsory retirement-principles of
natural justice not applicable 21 12
- Compulsory retirement-employee need
not be heard before passing order 35 21
SPECIFIC RELIEF ACT, 1963 '
Section 6 - Object 9 6
Section 9 - Specific performance - defence of
being purchaser for value without .
notice-burden of proof on purchaser 5 4
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No.

Pag
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No.

Section 22 - Relief of delivery of possession
implied in decree of specific
performance for sale of immovable
property

Section 27 A - Right of transferee to defend
possession on the basis of part-
performance

SUITS VALUATION ACT 1887
Section 8 - Suit for declaration and permanent
injuction - valuation of

TORTS - Doctrine of strict liability-Electrocution
from supply line of MPEB- ‘act of
stranger’ no exception-MPEB held liable

- Negligence-duty of MPEB to take steps
to avoid accident - onus is on
Board to prove lack of negligence

TRANSFER OF PROPERTY ACT 1882
Section 8 - Easement- transfer of

Section 52 - Lis-Pendens-effect of on the
right of transferee

Section 53-A - Part-performance - Right of
transferee to defend possession
on the basis of part-performance

Section 55 (1) (f) - Sale under a decree of specific
performance - omission to grant
relief of possession- effect ?

Section 59 - Mortgage- Once a mortgage always
mortgage- unregistered mortgage
deed- use of

Section 108 - Eviction by title paramount
VINIRDISHTA BHRASTHA ACHARAN NIVARAN ADHINIYAM, 1982

Section 27-29 - Ommission of- by Amending
Act of 1998 - effect

WILL - Will- interpretation of

- Will- uneven distribution of assets-
itself not a suspicious circumstance
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PART-III
CIRCULARS/NOTIFICATIONS)
1.  M.P. Family Court Rules, 2002
2. Notification regarding establishment of seven Family Courts

3. Notification regarding enforcement of C.P.C. (amendment) Act,
1999 and 2002

4. Notification regarding enforcement of N.D.P.S.
(Amendment) Act, 2001

PART-IV
(LATEST IMPORTANT AMENDMENTS IN CENTRAL/STATE ACTS)
1. C.P.C. (Amendment) Act, 2002

WE ARE THANKFUL TO THE PUBLISHERS OF A.L.R.,
M.P.L.J. AND A.N.J. FOR USING SOME OF THEIR
MATERIAL IN THIS JOURNAL.

- EDITOR

CORRIGENDA
In Part -1l - Page 39 in Note 63 for “OFFICE” read
“OFFENCE”

Page 43 in Note 70 for “2002 (1) ANJ (SC
132) read “2002 (1) ANJ (SC) 132"

Page 54 in Note No. 81 for “DISCLALIMER”
read “DISCLAIMER”

Page 57 in Note No. 84 2nd line for
“JUDGMEN" read “JUDGMENT”

In Part Il Page 3 under head 10 for “FUNCTION” read
“FUNCTIONS”
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FROM THE PEN OF THE EDITOR

A.K. SAXENA
Director

As you Know | have taken over the charge of Director, Judicial Officers Train-
ing Institute, High Court of M.P., Jabalpur and Shri Ved Prakash Sharma has
joined this Institute as Additional Director, recently. Although we are new to this
Institute yet we have already started thinking what is to be done for the benefit of
Judicial Officers through this Institute. The interest of Judicial Officers is para-
mount for us and certainly we shall work in their interest. The motto of our Insti-
tute is to develop creativity and level of awareness among the Judicial Officers,
so that we can reach at a higher level of performance as Judicial Officers.

| know your expectations and | assure you that we shall try our best to fulfill
them. We are also aiming at diversification and expansion of the activities of this
Institute, so that it may emerge as one of the best Training Institutes in our coun-
try. Perhaps, you are aware of the functions of the Institute. The Institute has
been imparting training to Judicial Officers and it also publishes a bimonthly maga-
zine JOTI Journal for the benefit of the Judicial Officers. When this issue of JOTI
Journal reaches in your hands, you will notice certain changes in it. | know these
changes may not fulfil your expectations because everybody has own igeas and
thoughts but these changes are the beginning of the upliftment of the standard of
our Journal. We are moving on the path of making our Journal one of the best but
without your participation nothing can be done.

- JOTI Journal is ours. It is meant for the benefit of Judicial Officers. It ab-
pears that Judicial Officers of our state are not taking active part in the publica-
tion of this Journal. Your active participation is very much needed. | request you
to send your articles for publication in JOTI Journal. The articles should be of
good standard and neatly typed without any typing errors. You can send your
articles on any subject relating to legal field. It would certainly be helpful to all
Judicial Officers. It is felt that there is some hesitation on the part of the Judicial
Officers in actively associating themselves with this Journal which must be shed
off. Please don’t hesitate.

We always come across different kinds of problems related to different fields
in discharge of our judicial duties, therefore, the knowledge on different subjects
of different fields is utmost necessary. How can we gain the knowledge and how
can we deliver justice truly and effectively in different kinds of cases? These are
the most important questions in our mind. A very simple answer to these ques-
tions is by reading and by exchange of views. John Adams, a famous thinker,
said, ‘you and | ought not to die before we have explained ourselves to each
other.’ If we try to exchange our views, then certainly, we shall be benefitted by it.
Deep knowledge on any subject is the sole key of success and it is very much
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applicable to Judicial Officers also. Our treasure of knowledge would not become
empty if we exchange our views. It is not just like a treasure of money. Our knowl-
edge would certainly flourish through exchange of our views and continuous read-
ing. The JOTI Journal is one of the most effective means for this purpose. If you
throw some light on legal aspects of any problem by writing articles for this Jour-
nal, the Judicial Officers shall be benefitted by it and your contribution to JOTI
Journal would be a valuable ornament for this Journal as well as for this Institute.

I shall also welcome your valuable suggestions for the upliftment of the stand-
ard of JOTI Journal. What should be the content of this Journal? How should the
Journal be made more beneficial for Judicial Officers? What else can be pub-
lished in this Journal? These are the important questions before us. | would like to
invite your valuable suggestions and try to continue this process as long as the
Institute publishes this Journal.

Another important aspect for maintaining our just approach in publishing
JOTI Journal, is your well founded criticism which | do welcome. Whenever you
think that we are deviating form the right path, you will certainly have a right to
inform us, so that we may try to correct ourselves and at the same time discuss
all the aspects on relevant points to satisfy you.

There are a lot of things to talk and | shall regularly talk to you in future

through this Journal. | need your active co-operation in publishing this Journal
and | am very much hopeful that you will extend your full co-operation to us.

HAVE SOMETHING TO SAY, AND SAY IT AS CLEARLY
ASYOU CAN.THAT IS THE ONLY SECRET OF STYLE.

Matthew Arnold.

LAW IS A BOTTOMLESS PIT.
Dr. Arbuthnot
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OFFENCES UNDER EXPLOSIVE SUBSTANCES ACT AND ITS TRIAL

A.K. SAXENA
Director, J.O.T.I.

Explosive Substances Act, 1908 (herein-after referred to as ‘the Act’) was en-
acted for the express purpose of dealing with anarchist crimes when it was found
that the provisions of the Indian Explosive Act, 1884, The Indian Arms Act, 1878 and
The Indian Penal Code, 1860 are inadequate to deal with the crimes by means of
explosive substances. The Act is an independent Act and it provides for a punish-
ment of any person who causes an explosion likely to endanger life or property or
makes or has in his possession an explosive substance with an intent to endanger
life and property. It further makes the manufacture or possession of explosive sub-
stances for any other than a lawful object a substantive offence and throws on the
person who makes or is in possession of any explosive substances the onus of prov-
ing that the making or possession was lawful.

Sections 3 to 6 of ‘the Act’ deal with the offences and punishment whereas
Section 7 deals with restriction on trial of offences.

It is pertinent to know that in respect of trial and procedure, no specific provi-
sions have been made in ‘the Act’ and therefore, the trial and procedure should be in
accordance with the provisions of the Code of Criminal Procedure.

Section 3 of ‘the Act’ runs as follows :

“Any person who unlawfully and maliciously cause by any explosive sub-
stance an explosion of a nature likely to endanger life or to cause serious
injury to property shall, whether any injury to person or property has been
actually caused or not be punished with imprisonment for life or any shorter
term, to which fine may be added, or with imprisonment for a term which
may extend to ten years, to which fine may be added.”

The offence under Section 3 cf the Act is punishable with imprisonment for life
or any shorter term, to which fine may be added, or with imprisonment for a term
which may extend to ten years, to which fine may be added. Section 4 of the Act
deals with the offence of attempt to cause explosion, or for making or keeping explo-
sive with intent to endanger life or property and it is punishable with transportation
for a term which may extend to twenty years, to which fine may be added, or with
imprisonment for a term which may extend to seven years, to which fine may be
added. The offence under Section 5 of the Act is punishable with transportation for a
term which may extend to fourteen years, to which fine may be added, or with impris-
onment for a term which may extend to five years, to which fine may be added.
Section 6 of the Act of course, does not provide specific punishment and the abet-
tors can be punished with the punishment provided for the offence.

The offence under Section 3 of the Act is punishable with imprisonment for Ilfé
and fine or with imprisonment for a term which may extend to ten years and fine. The
provision under Section 26 (b) of the Code of Criminal Procedure makes it clear that
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when no Court is mentioned in any other law then any offence under any other law
may be tried by any other Court by which such offence is shown in the First Sched-
ule of the Code to be triable. Since the procedure or trial has not been provided in
the Act, therefore, we have to refer Part |l of the First Schedule of the Code of Crimi-
nal Procedure which provides that if offences against other laws are punishable with
death or imprisonment for life, or imprisonment for more than seven years, then such
type of cases are triable by Court of Session. Since, the offence under Section 3 of
the Act is punishable with imprisonment for life or with imprisonment for a term which
may extend to ten years, therefore, the cases of this offence shall be triable by Court
of Session and the trial and Procedure will remain the same against the abettor of
this crime and his case shall also be triable by the Court of Session.

Now, let us examine the procedure for the offences under section 4 and 5 of
‘the Act’. The words ‘transportation’ is very important in section 4 and 5 of ‘the Act’.
A simple question may arise, when an offence under Section 4 of the Act is punish-
able with transportation for a term which may extend to twenty years and the offene
under section 5 of the Act is punishable with transportation for a term which may
extend to fourteen years, then whether these offences can be tried by Court of Ses-
sion?

The answer would be ‘No’ and for this answer the provision of section 53-A of
the Indian Penal Code would be relevant.

Section 53-A of the Indian Penal Code, 1860 provides as under :

“(1) Subject to the provisions of sub-section (2) and sub-section (3), any reference
to “transportation for life” in any other law for the time being in force or in any
instrument or order having effect by virtue of any such law or of any enactment
repealed shall be construed as a reference to “imprisonment for life”

(2) Inevery case in which a sentence of transportation for a term has been passed
before the commencement of the Code of Criminal Procedure (Amendment)
Act, 1955 (26 of 1955), the offender shall be dealt with in the same manner as
if sentenced to rigorous imprisonment for the same term.

(3) Any reference to transportation for a term or to transportation for any shorter
term (by whatever name called) in any other law for the time being in force shall
be deemed to have been omitted.

(4) Any reference to “transportation” in any other law for the time being in force
shall.

(a) if the expression means transportation for life, be construed as a refer-
ence to imprisonment for life;

(b) If the expression means transportation for any shorter term, be deemed to
have been omitted.

The provisions of sub-section (3), (4) (a) and 4 (b) of Section 53-A of the Indian
Penal Code are very important in present context. Section 4 of ‘the Act’ provides the
sentence of transportation for a term which may extend to twenty years. It does not
mean that this punishment was equivalent to transportation for life. A specific term of
twenty years of transportation has been provided in this section. It has been held in

JOTI JOURNAL - AUGUST 2002- PART | 4



a case, Subhash Chander Vs. Krishan Lal and others, AIR 2001 Supreme Court
1903 as follows :

“Section 57 of the Indian Penal Code provides that in calculating fractions
of terms of punishment of imprisonment for life shall be reckoned as equiva-
lent to imprisonment for 20 years. It does not say that the transportation
for life shall be deemed to be for 20 years. The position at law is that
unless the life imprisonment is commuted or remitted by appropriate au-
thority under the relevant provisions of law applicable in the case, a pris-
oner sentenced to life imprisonment is bound in law to serve the life term
in prison.”

It has been further held as under :-

“Section 57 of the Indian Penal Code has no real bearing on the question
raised before us. For calculating fractions of terms of punishment the sec-
tion provides that transportation for life shall be regarded as equivalent to
imprisonment for twenty years. It does not say that transportation for life
shall be deemed to be transportation for twenty years for all purposes; not
does the amended section which substitutes the words “imprisonment for
life” for “transportation for life” enable the drawing of any such all embrac-
ing fiction. A sentence of transportation for life or imprisonment for life
must prima facia be treated as transportation or imprisonment for the whole
of the remaining period of convicted person’s natural life.”

Thus, it is clear that imprisonment for life or transportation for life is graver
punishment than the punishment of imprisonment or transportation for certain pe-
riod. When Section 4 of ‘the Act’ provides for a punishment of transportation of twenty
years then it does not mean that it is a punishment of transportation for life. Under
Section 53-A of the Indian Penal Code, the expression of ‘transportation of Life’ has
been construed as ‘imprisonment for-life’ but it is also provided that in.reference to
transportation for a term in any other law for the time being in force shall be deemed
to have been omitted. The punishment of transportation for a term which may extend
to twenty years under Section 4 of the Act has been omitted and thereafter, only the
punishment for a term which may extend to seven years remains for the offence
under this section. Same is the position with punishment provided under Section 5
of ‘the Act’. The offence under Section 5 of ‘the Act’ is punishable with transportation
for a term which may extend to fourteen years. This punishment has also been omit-
ted by Section 53-A of the Indian Penal Code and after its omission, only the punish- .
ment of imprisonment for term which may extend to 5 years remains under section 5
of the Act.

The provisions of Part Il of the First Schedule of the Code of Criminal Proce-
dure again come into play. According to Part Il of the First Schedule, if the offence is
punishable with imprisonment for three years and upwards but not more than seven
years, then the offence is triable by Magistrate of First Class and, therefore, the
offences under Sections 4 and 5 of the Act are also triable by Magistrate First Class
and not by the Court of Session. The offence under section 6 of the Act shall also bg
triable according to procedure of these offences.
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Section 7 of ‘the Act’ provides, restriction on trial of the offence. According to
this Section no Court shall proceed to the trial of any person for an offence against
this Act except with the consent of the Central Government. The Central Govern-
ment had delegated the powers to the Provincial Government in exercise of the pow-
ers of sub-section (2) of Section 124 of the Government of India Act, 1935. The State
Government is not a personali body and it can only function in the manner and through
the machinery prescribed by law. No particular form of consent is required. It is not
necessary for the prosecution to obtain the sanction of the State Government when
the case was in the stage of an inquiry.

In my opinion the position in respect of trial and procedure emerges from above
discussion that the offence under section 3 of ‘the Act’ is triable by the Court of
Session and the offences under sections 4 and 5 of ‘the Act’ are triable by the Mag-
istrate of First Class and the offence under section 6 of ‘the Act’ shall be triable as
per the procedure provided for above offences.

TS GEicaT & IGIYA 31 ToH BN & forTesvT &t ufisan g rars

foseaa b BT

U.B. G
FaTdA®

HIe} gHeAl I741 JABRYT ERT AR I JAFRME & Siid URgd Foid YHvOll i
fARTROT fhar Sl &, 9Reg STaT AfPHRY B WERl B FH FHI—HT W T8 BoATs
IS Bl 8 6 S8l U gEed BN W oMe Jfdadl @ g 8 W ® S1eal 3Fd
el b1 = geR @1 9 Sl § 3R Ja& & aIRA] IdT 3T SIIGRI gRT U o
3o Forq BRI U B ST B, 79 99 Rafd 7 oare &1 ford 9 &1 19 |1 e
YA S A1 fbe yeR B ufthar g Wi, e |96fdd dord gl &1 AR
TP A B D | '

¥ el § o B TRT 5 O ¥ Od Bp eyl qedl W e & @
LTSI & | T Al # TEERT & rerrar Qe A th o & 81§ 1 e
IfrpTe fagall R S SR A T UE O & B E 1 V9 yawon | afy sfee
fagall W U S AU g9 9 &, o) 99 RUfi # S ddy # ears # faawn fea
ST 3R e e ST Sifres ST &) ST © | 3T U WA TRl § BiAe fangai
W U SN AeUe R ST Ja%H 8 LM U I(aTS 39 Udxvil & ford uika &=
# g HfSATE A |

T GEEAT A I TR0 H GAars AR wied ford 9 o il veb Wiy ) S
S B § 1 39 RN § 9Ewd i gl W wgul Ay fa ve € wawo 4 R
S 1 e Afe e oan B, @ Sw Rufa § aa fIgeil ® e gevo § |y Ry
S &Y aegddl el @ AR A & A G Bl § R T U oy areuwl
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2 Ry A5 o A s B | 98 R U8 SIF T W & srawgedl ® 6 e
weg o M W 3 el YEROl B FEE UABR] P GAdTs, WEd WA XA ql
e B B qol Iaer et | o wiRa @R @ Rerf o @ gd wdt Aeeaql
aRRfE] &1 e v o1 Iraeas B, s {5 ff 9eaR 31 g8 HEd Bl aeR g
q 2 5 S9 gAaE &1 ofEwR yaE el fhan man|

&l U gEeH W 3d YHRUl IGYT BN §, 981 Il Al gR1 Hed o B i
39 YA BT AR UIRT He 3T &a1 & 5 wova gavvil a1 brAA fgan R Sy
vell B Wl Aiew B [ FHRo F o A IR I8 wied Faftd gl geRon B fARreRor
% forg ud) S | 39 AT BT AR I T FERd gdHRon 7 W wiRka fan s S
2T 6 Gdfa yaxw § ot S arel wied 39 YRl § ol U S, arfd fei g
H S9P UhR B vias # P18 emufed A ' |

SRIFT AeY &1 q8 3 Harfd 78 B fF IS YPRY P USBR T3l
famgeil W STeT—relT Wied URIT 81 PR T | I© AT fAgai IR U3
e YR HYA BT U7 AIHR I3 | 51§ B el iR B0 g wabvv § |ied ot o
& § 3R 1 WPR S WeT BT IR B T 8, SHD AATal 3 YPRVN D Y YT,
IR 4 TSR B e fauell, 37 FHe weu R 1 7of ARER B R 78 Refdy fauer
ERT UG @ TN qrel) e @ |id o e |

S8l dd SISl B Wed H USY A B U 8, I8 ol O & BEA Wed B
MR W A= yawell # wga Rf= odl | B ueRt SR S Aadn § 1 U el
& Y § gwaee afa R Y Uyl WEw a1 UKV HHie fordl Sl Sfa g
STT—3TATT YBRYT B SISl Bl UGy A= B HHD 1 A & IRH ha1 S aeasd
2| 39 TRE UAP YHIU & SwAdell B geet e RafieaR HHe & gwy el | J8
Rearfy Swa ver & el e @ T N WM | 39 d=E I YeRid sl § ueel a9 &
JYANT B AHY GO THR0T HHTE AR el HATE b1 forgs § ™ 8 | I7ars H
f ey Rde & AR Fiel HHS A1 SISl b Jegl HHID B forEd qHY GhRvT BB
P forgen sfera &rm |

gRI-168 Hex I A 3§ srare wikd 89 & |afdd yrae™ 8, Wy 39 fauH
D 3t I8 aftfa =&l fvar mar B % amars fvw deh A for 9971 | 39 Hay H FaER
gfhar Gfeat & sy 20 99 1 | 5 don AU Sw <y i g ey (fae) &
YEX |X BT ITABT BT AR S ANIGIYE YT FHRAT IGedH 81T |

TS gHCH § Haft U A i Tebvvil § U fars IR HRe THY HHR YHR
B TR AR ITB G IWY UHGHRI & AW AT fHA S sraae BN | SarS ® HeH
RTITE H TR GBI B T DI UPT Pl ST ST B | I FERT GHRON B G
FHTO! Af¥E B, A 59 v RIS B va ¥ S Wrnw # glurgar s fear o
FHA] B | AR IATR & I § 31T A @R Al TP & GRAR & 8, A S &old B
TG & FaU A v R foran 51 wehdn © irat gad @ |ey A Y T Ford SR =ie
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QA GIAT P T FoIvd B ITTT—T IRTUTHRT 991 T Fhd & | 39 oRe fafd= gaon
@ FOF B UPpa dun g gRRfdl @1 e I@d gy uge WRIUTE el Uh |
e Rrme forw & waa E, Wsﬁﬁmm@mmﬁfﬁmﬂﬁﬁ
=R |

SR RTTe # Fo @ UPf W WU A ford WM P 9vEr T R A
faf=r gavvt § S Wpa aedi & foa I BRT | S uvErd AN R H
fafr=1 ya=ol # TMERI gRT Ay T3 dedl & fora S 8 | Hed Seied gekon |
A ©U § GHeAl B |eY H, a89 B 99 D Jey H, 9189 b Al adl WHl b
HdY H A TH O T BN | I FHW UHRYI B HIAT q2 Bl WE PIA §Y
d S fawga faaver @1 gfewa v@d ¢ S U a1 &1 Rnw § aftfa fohan o A
2| 39D U¥AT UAS YRV B SIOGR §RT AR T I 2] P feAT—37e WA 4
foran ST A1fey, S G2 Ueh—g@R & UVl | Weftd | & | 390 I U | gdD b
3T, JAF | TMAER] HT HeY, TSR] P! g3 &f0, TR PI 3TF Al BT WHG AR IA
ge afd onfe 27 &M | 39 yoR = @ & = a2l & |99 d AaT—3re
RO 99 O 9 § |

SR Refd sMEe®d T gR1 A T iR @ |ey # W 8t iR o Y qeg
T G THROn § R T yRseR ¥ B 2R, I S ve—< IR # affg
ﬁﬁmwm%aﬁ?uﬁwﬁﬁhaww—wmmaﬁ I JRugER
Rmrr # forar &1 Adhar B |

TA® UTATd Ayl $ fory oM @t Refd el ok ug savws B 6 R wva
FHHIG H IAATS B ARH H YHYUN b 76X AR UGTHR] b A\ afvid 5y T & SN axd
HHD H GHRU] HHS foldgd §I 979 991 T IIeEHl Bl giofd b 9 | s e
3t 78 & f5 o9 va gEe & ST yawvil @ Hey H Us Irars uiRkd fbar o e R, a9
HHAE YBRN B QUL P YUl ®Y ¥ foran Srd, el & 37 USHR0N H 3 aeued HrAA
g | 3 UPR TAP TR D AP aeued & aael sy forar S Y smavas g
Hleg S AR GR BT ST | T PIs AR HTY THI0N H AT FHART THI0T § B 8,
a1 IHBT FRIBRY U el 39 ypRvn & oy fan o |aan &, w_eg Sfaa I8 g &
g 99 & 39 areues &1 FR1ER0 {557 gaxvl @ Hdu A fhar o @1 B | 39 yeR
DA U] BT FRTHRT FERT THRON H off T3 e jar fh<dy gavor § off 78 A
JqeY D AR W fhar o1 Fpar B

UH AU S A TSRO & ford 31erar U | 31t yavel & oy +i\e §, SHd1
FART®HROT U |1 81 W | IIERV B AR TR VN HAEA QUL A B qed, gsfan
FaY ForH IR B (RO siera FeIar v A9 W § Al O YUYBG-YAF 8, SHBI
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fARTERY1 gy a6 R I AT FAA R HHe forad g3 et faa
ST A1fRY |

9 AR AUl &1 FRTER0 B 99, d9 UAd A} § &) O I8 gergal (Rehw)
® HEe A 33T WRTUTH HafRd WehRvT A S¥iia g foran s Sfera g, arfe
39 T2 O TFSHRN WK ©U J 8 9 (& arad J {69 gaxor § |1 el 69 gaer
B! AR fras TFg USM & T8 8| 39 UBR TAS IV & AfH WRme @1 <ifos
Refls & Haf¥a &, e —arer 81 |

e B IWiad RAfY & geamg va o R afagfd ¥ & R{awo & de9g 4
g O arell T (At B 8) @ way F 8 ok 39 vl B e geid wve A9
BYel T WS IUIC PRURYA [Ad=w fawg qu= araw snfe (1994) 2 @ity @i
P¥or 176 4 gfauried Rigr &1 gftewa 3&d gU 99 IR & i ford) s | g9
TRE U gHcAl 9 I 3P THvl &1 PRI U a1 uiRa &= fan o | R |

39 Rfd & a8 uva S gar & 6 R gawor § o+ smars wiRa fasan g,
ISP AT T FEAT YHI0T H A1S DI M A 5 & Faer A a1 riard) deen
Brf? 39 Y F Q1 a8 DY UhAT A9 O Hahd) ® | FaveH il fhy T S s
) yfafafl, T aifaf & w9 4 gl #Ra g3 o udRol § wfie &t o Fadh g,
W $UH AT, I HT! 3 g gl aiR B—aft ga st ufafafial deera
e urr |@va +f 98 B g | O Refa § yde §efta gawer # ansEie fad o
Aol g, orad g8 W w9 9 aftfa e w81 fF g vevo sate § e feaie @
(i afdfa @w=a g3) 39 9ol &1 @t uiRa fan a1 & den S+ aftfa f5a ™
YR TR 6 YV BT a1 FefolRad 2 don 3@ a8 & WRe # 39 yeRv A
Heferd Jfem Ferad) WaE) 99 qedi 31 S9! oy for@r o |dar 8, o ergwu uiRa
DT Ere H I o T 2| s uvEnd ovTel WRmw # afyfd ¥ faaro @
A forar m1 81 | 39 aRg UIRd G THRON Pl T3 TSI A T W THBR]
B G & A7 /ars B Fid HeafSd wbxor ¥ fb vdf w5 ueR @ us # iR
59 veeR & Iwg w1 98— ye= B TS R |

T GHCA ¥ IPE Y IS FoH UBIUN B FARIHRYT HAA fare TRT HRA §Y
SIWRIFAIAR a1 S FahaT 8, =g e & fry 39 geR @ ufthar gen o= S
1% Rerfa # smavgs =8 ? ok fafs aRRefal & gfted wea g 3+ glagar
GRESE A T HHAT 8, IR FIER Uhar |iedr & amew 20 9 1 9 5 91 Ay, S=@
T Fam va ey (Rifae) @ aex IX & st fAofa for o= & way § o ufsean
AR TS B, IUH PIS oD dead T A1 I WHd1 | SWRIGAHIR Udh gHeA |
HASd 3 gHRvl H Wied ford 9 ga S PRG0S @ g1 fHd o1d 997
A aTell HfSART g B ¥ Fergdr et |

&
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THE DOCTRINE OF CONFIRMATION BY SUBSEQUENT FACTS

SECTION 27, INDIAN EVIDENCE ACT

VED PRAKASH
Addl. Director, JOTI

Section 25 and 26 of the Indian Evidence Act, 1872 (herein- after referred to as
‘The Act’ only) enact the general rule that confession made by an accused to police
or in police custody is inadmissible in evidence. Section 27 of the ‘The Act’, which is
an exception to the aforesaid general rule, provides that when any fact is deposed to
as discovered in consequence of information received from a person accused of any
offence, in the custody of a police officer, so much of such information, whether it
amounts to a confession or not, as relates distinctly to the fact thereby discovered,
may be proved. Section 27 of the Act incorporates the doctrine of confirmation by
subsequent facts. This doctrine is based on the idea that if a fact is actually discov-
ered on the basis of such information some guarantee is afforded thereby that the
information is true and it can be safely allowed to be given in the evidence.

The issue relating to the ambit and scope of Section 27 of ‘The Act’ in its
application to various situations has been a matter of diverse opinions before the
law Courts, thereby at times rendering it very difficult to use it in an effective and
judicious manner for the advancement of the cause of justice. This Article is an hum-
ble attempt to clear the mist surrounding the ambit and scope of Section 27 in the
light of various authoritative pronouncements.

Outlining the scope of Section 27, the Apex Court in the case of Mohammed
Inayatullah Vs. State of Maharashtra, AIR 1976 SC 483 laid down that to bring
Section 27 into operation four conditions must be satisfied :

Firstly - The discovery of a fact, albeit a relevant fact in consequence of the
information received from a person accused of an offence;

Secondly - The discovery of such fact must be debosed to; :

Thirdly - At the time of the receipt of information the accused must be in the
custody of police; and

Lastly - only so much of the information as relates distinctly to the facts thereby

discovered is admissible.
ACCUSED OF ANY OFFENCE :

The expression, “Accused of any offence” used in section 27 is descriptive of
the person against whom evidence relating to information alleged to be given by him
is made probable by section 27 of the Act. It does not predictate a formal accusation
against him at the time of making a statement sought to be proved as a condition of
its applicability. (See : State of U.P. Vs. Daemon Upadhyay, AIR 1960 SC 1125).

CUSTODY :

For the purpose of Section 27, the word “Custody” does not necessarily mean
detention or confinement. Submission to custody by any action or by words is also
custody within the meaning of this expression. (See : State of U.P. Vs. Deoman

JOTI JOURNAL - AUGUST 2002- PART | 10



Upadhyay (supra), Umed Shobhit Vs. State of M.P. 1978 MPLJ 742). A person
called to the police station to be interrogated as an accused in investigation of a
crime must be deemed to be in police custody and his formal arrest is not necessary.
(See : Onker Vs. State of M.P., 1974 MPLJ 429 and Kadori Nandlal Vs State of
M.P., 1978 MPLJ 706).

FACT DISCOVERED :

Sir Johan Beaumonth in the case of Pulakuri Kotayya Vs. Emperor. AIR 1947
PC 67 observed that it is fallacious to treat the phrase ‘fact discovered’ as equivalent
to the ‘object produced’. The phrase ‘fact discovered’ embraces the place from which
the object is produced and knowledge of accused as to this. Though in the case of
Mohd. Inayatullah (supra) it was held that expression ‘fact discovered’ includes not
only the physical object produced but also the place from which it is produced and
the knowledge of the accused as to this. However later on in the case of State of
Maharashtra Vs. Damu Gopinath Shinde. AIR 2000 SC 1691 it was authoritatively
declared that recovery of an object is not discovery of the fact as envisaged in the
section.

PRESUMPTIONS :

Dealing with the presumptive course to be adopted in cases where some in-
criminating material is recovered on the basis of the information given by the ac-
cused, the Apex Court laid down in the case of State of Maharashtra Vs. Suresh,
(2000) 1 SCC 471 that three possibilities are there in such a situation when the
accused has not stated that the incriminating material was concealed by him. One is
that he himself would have concealed it. Second is that he would have seen some-
body else concealing it, and the third is that he would have been told by another
person that it was conceaied there. But if the accused declines to tell the criminal
court that his knowledge about the concealment was on account of one of the last
two possibilities the criminal court can presume that it was concealed by the ac-
cused himself. This is because the accused is the only person who can offer the
explanation as to how he came to know of such concealment and if he chooses to
refrain from telling the court as to how else he came to know of it, the preseumption
is a well-justified course to be adopted by the crimina! court that the concealment
was made by him. Such an interpretation is not inconsistent with the principle em-
bodied in section 27 of the Evidence Act.

RECOVERY FROM OPEN/PUBLIC PLACE :

There appears to be a general impression that discoveries made from open
place accessible to public are not discoveries within the scope of Section 27 of ‘The
Act’. But this impression is erroneous because distinction has to be made between
open/public place and ordinarily visible place. Dealing with this aspect the Apex
Court in the case of State of Himachal Pradesh Vs. Jeet Singh, AIR 1999 SC
1293, has laid down that there is nothing in section 27 of the Evidence Act which
renders the statement of the accused inadmissible if recovery of the article was
made from any place which is “open or accessible to others.” It is a falacious notion,
that when recovery of any incriminating article was made from a place which is openj '
or accessible to other it would vitiate the evidence under S. 27 of the Evidence Act.
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Any object can be concealed in places which are open or accessible to others. For
example, if the article is burried on the main road-side or if it is concealed beneath
dry leaves lying on public places or kept hidden in a public office, the article would
remain out of the visibility of others in normal circumstances. Until such article is
disinterred into hidden state would remain unhampered. The person who hid it alone
knows where it is until he discloses that fact to any other person. Hence the crucial
question is not whether the place was accessible to others or not but whether it was
ordinarily visible to others. If it is not, then it is immaterial that the concealed place is
accessible to others.

RECORDING OF STATEMENT :

Again there is wide spread impression that the statement given by the accused
leading to the discovery of the fact must be recorded on a separate paper along with
his signature. There is no such legal requirement as such which can be gathered
from the language used in Section 27 of ‘The Act'. (See Bhakua Kampa Vs. State
of Orissa, 1996 Cr.L.J. 350). No doubt there has been common practice that the
information given by the accused is usually recorded in the form of a memo but in
cases where such course has not been adopted the evidence of recovery based on
the information given by the accused cannot be thrown overboard. On this point the
Apex Court’s decision in the case of Suresh Chand Bahri Vs. State of Bihar, AIR
1994 SC 2420 is referable, which was a case relating to the murder of a woman and
her two children. One of the accused persons made disclosure statement on the
basis of which some incriminating articles were recovered by the police. The Disclo-
sure statement of the accused was, however, not recorded. Despite this fact, it was
held that no fault could be found with regard to discovery and seizure of incriminat-
ing articles.

MULTIPLE RECOVERIES- SAME WITNESSES :

Sometimes same set of witnesses are joined with the multiple recoveries in a
case. In such situation, it is often stated before the Court on behalf of the defence
that the recovery is tainted one because same set of witnesses have been used.
This point was considered by the Apex Court in the case of Himachal Pradesh
Administration vs. Om Prakash, AIR 1972 SC 975 and it was held that it is neither
a rule of law nor a rule of practice that where recoveries have to be effected from
different places on the basis of information furnished by the accused, different sets
of persons should be called into witness them; because evidence relating to the
recoveries is not similar to that contemplated under section 103 (old) of the Code of
Criminal Procedure, where searches are required to be made in the presence of two
or more inhabitants of the locality in which the place to be searched is situate. This
view was reiterated by a Three Judge Bench of the Apex Court in the case of Khujji
@SurendraTiwari Vs. State of M.P., 1991 Cr.L.J. 2653 (SC). In the case of Himachal
Pradesh Administration (Supra) the Apex Court further held that in an investiga-
tion u/s 157 Cr.P.C. the recoveries could be proved even by the solitary evidence of
the Investigating Officer if his evidence could otherwise be believed.

EXTENT OF INFORMATION ADMISSIBLE :
Section 27 of the Act mandates that only that information which distinctly re-
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lates to the fact discovered is admissible in evidence. The information might
be confessional or non-inculpatory but if it results in discovering of facts, it
becomes admissible. Dealing with the aspect of extent of admissibility of in-
formation relating to discovery the Apex Court in the case of State of
Maharashtra Vs. Damu Gopinath Shinde (supra) laid down that the informa-
tion to get admissibility need not be so truncated as to make it insensible or
incomprehensible. The extent of information admitted should be consistent
with understandability. In the instant case, the fact discovered by investigat-
ing officer was that accused had carried on dead body of child to the spot on
the motorcycle. No doubt, recovery of dead body of child from the canal was
antecedent to the information which the investigating officer had obtained. If
nothing more was recovered pursuant to and subsequent to obtaining the in-
formation from the accused, there would not have been any discovery of any
fact at all. But when the broken glass piece was recovered from the spot and
that piece was found to be part of the taillamp of the motor cycle of co-ac-
cused alleged to be used to carry deceased child, it can safely be held that the
Investigating Officer discovered the fact that accused had carried the dead
body on that particular motor cycle up to the spot.

A NOTE OF CAUTION :

No doubt provisions of Section 27 of the Act are sometimes used by the
overjealous police officers to implicate even innocent persons as per their precon-
ceived notions but that should not detract the court from making effective and judi-
cious use of the provisions of Section 27 of “The Act’. Saunding a note of caution in
this respect, the Apex Court in the case of Sanjay Vs. State (NCT of Delhi), AIR
2001 SC 979 observed that as Section 27 is alleged to be frequently misused by the
police the Courts should be vigilant about its application. The Court must ensure the
credibility of evidence by police because this provision is vulnerable to abuse. If
does not, however, mean that any statement made in terms of aforesaid section
should be seen with suspicion; and it cannot be discarded on the ground that it was
made to the police officer during investigation.

NO ONE MEANS ALL HE SAYS, AND YET VERY FEW SAY
ALL THEY MEAN, FOR WORDS ARE SLIPPERY AND
THOUGHT IS VISCOUS.

- Herry Brooks Adams

FAME IS LIKE A RIVER, THAT BEARETH UP THINGS LIGHT
AND SWOLLEN, AND DROWNS THINGS WEIGHTY AND
SOLID.

- Francis Bacon
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TEAT QT ITH AR 3ifeforr 1996-va ufiaxy
. ASHBTI

Ifa. Faras

g el B AR Rfdd, RIS Td IS ATHell @ UM WR UR ARTER 8
U IRATAdl & TTSA T4 HaTe SMfe &1 ey 7eaues UM <rarad AfSad 1996
ey o (TR 19 AE 1997 # wyaiR| ), R vaRwuwarg ‘e aa” se
S, # far m R | fdfEE @ aR-1 (2) & IgER ARt @1 R T el @
BISHR Ol doqqd Uged Al & el enfia ) vRarfersf~rm, FvRarferet uRye, R
Targd a1 B 96 @) AfReRar & wrg el @ Wiar g, |9yl qeauee A g
ARFA @ gRI-1 (3) & ARG FAULY AEA §RI R AOGI (FeAuQw o719
(e feATd 12.1.2001 # HUSIRE ) §R1 9 AT &1 0 & g &3 3
BIEHY Y T H QA6 26 AR 2001 & o fFw w2 | R gR uew
wfddl & orFaid TS ITE W HeIueY UM SIarerd R 2001 [Hemuee oA
(@rameon) feATe 10 3liar 2001 # Ay ) faxfaa &3 & e g fafr= vy &
AMet & faaRer § 99 e @ aHe JUATS O arelt ufthan anfe wifafda @ v 7

UM FATAG D1 TS HY

T ¥ e 7 gErgdl & 87 & foly 9 A gRT ST Y% god H Ud T
ey Xenfid fFar o @ (QF gR1-3.4) | TS UM NIl H B 91d 9eed 8l
18 SFue darad gRT GaaHfa | A9 AR far e, den s fiwd vE R I
A U ARl B A R s | 39 9’ § 9 srgyfud S, sy S
g a1 fioe o & afdal & o 99 te—ve wH IR faar T 8| uds T §
THTIHH | T Al FaT I8 | JgqfAd Sfd d e S & wevdl & forg
<[ Nerfdrp drgar e 5 wden St qur 99 wewdi b g Afge aden sl g
(@ aR1-6) | U WA & WeRll 7 9 U e Y &1 IEeR @fdd g S g
AT B e dfed Wt 80T | Al @) <AaH g 45 a¥ FuiRa & 18 2 o RN @
PR Afdd d TG99 § 25 99 db & Fo | g 9 FERa 5y o= F /iy |9 5
gy B 3afy B oIy gguRa &R | UM T B HEW 0N 19 Uh W Bl UHH B
w9 § faifea s
I rETEdl B AfRHR _

Fffm & ari—16 Al Rifed, smoifee va ora Jmel 3§ am =maraat @
Y AfHRAT wafd &=t 8, s aef ¥ 8 5 9\ e @ Ted @ 91y 8
g & @ fAfde /muRifesd /Ioa <IaTerd @) AR U Ardel § afid 81
ST | :

e E @ gR1-31 & WEUEl & JTAR TH g b ARSI & 61 f)
A ¥ UM =araTerd g b man faftway siftm B afea W faften @ freg fifdw
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qm?ﬁﬁwammaﬁﬂ%maammmﬁmﬁm@aﬁmﬁummﬁ
B WHE AT o AW H ITETS ARBR) B wHe ARBIRar waeh Fe w1 v B
T 81 & MR W GRS A1foedT Uvgd @ S Fhdl B |

HEIH B UR1-16 & = d I IR BI, 1,000/~ $A dF B O I D
qre qAT IEN [T T Ud uabt Aell @ gAaars @ if¥eiRar geH @ Y R
AP g9a st 1 vy & g suafia #

(@) 1 e o/ & iRy & forg &,

@) & & Faaaa @ o= o o1 3f & w1 B forg o feft faw & a9 fed
Tfraa |uer & fore a1 ol 9wue @ 9 & forv €

S frdll emeR |rafcd @ fRg @ agel @ forg €,

Sl f6f 9% @ Amel 9 Rey, fAwg @1 A @ g @ el R awafe § 6
3= fBR W I|H fRa Y "o @ g g,

Sl srEe] A fRpwitia g Akl g @ ST e §,
Sl B WRBR T MY AR 3 AId A1 6 g w41 f5f st fam

1 fFA TH AP VISP g1 SUD Aaeg off U Uy 2RI A &1 B W@ B A
a1 39 YR H1F H1 arafdd B,

®) Rrae fe Rifder <gaed gR1 G far S oo gga o ify & arfl=
affd B

SS AT $ WU H I T ARG <€ Al @ g1 160, 172, 174, 175,
178, 179, 180, 269, 277, 279, 283, 289, 290, 294, 323, 334, 336, 341, 352, 358,
374, 379, 411, 426, 428, 447, 448, 506 (92/¥ 91T), 509 T 510,?‘{1@%31@%’-’1
1871, T WS T AIH 1867 @1 URI—13 & 3G AT dTed TR B! Wi
AR AR @ o= AfeRar 7 @y & 9Hal d JAfHTRaT yafdia s g 9™

B E B
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A UNIQUE CASE OF SUICIDE

J.K. AGRAWAL
Joint Director, (Ballistics Div.) F.S.L. Sagar M.P.

DR.A.K. GURU
Director, State Forensic Science Laboratory, Sagar M.P.

ABSTRACT

A Case of death of a 15 years old girl is presented who had contact gunshot
wound of her right temple. It was reported as a case of suicide. Medical officer
performing autopsy had also visited scene of incidence. He ruled out the possibility
of suicide. The investigation was then handed over to C.I.D. and after 8 days of
incidence Ballistics expert was called for spot inspection and report. On detailed
examination and experiments conducted in the laboratory, combined with the re-
sults of thorough investigation of the scene of death, scrutiny of physical evidence
relating to the fatal missile and responsible weapon and circumstantial evidence
finally it was reported that the manner of death was suicide.

The case is worthy of report and comment because :

1. A suicidal contact gunshot wound of the temple region in the circumstances
described is quite uncommon : and

2. It emphasizes the importance of considering physical and circumstantial evi-
dence in the evaluation of deaths involving firearms.

INTRODUCTION

To decide whether a particular case of shooting is that of homicide or
suicide, the medical evidence furnished by a medical officer conducting au-
topsy is very important, however, it is necessary that the postmortem findings
of the medical officer be supplemented by police investigations and other fo-
rensic evidence such as that of a firearms expert. Otherwise a wrong conclu-
sion may be drawn because postmortem findings in a shooting incidence are °
subject to variable medico-legal interpretation. Authors have emphasized the
need of thorough investigation with close collaboration between forensic pa-
thologists and criminal investigators.

Generally victims intending to kill themselves with firearms are reported to com-
mit suicide in a closed room. The hours selected are such when all the family mem-
bers are out, so as to make sure that no body obstructs them from doing so. The
situation was quite different in the present case. In India the use of firearms for
committing suicide amongst the women is rare. These were the two contentious
points in the presents case.

CASE HISTORY

The deceased resided with her parents and other family members in a busy
locality. She was a student of middle school and aged about 15 years. On the day of
her death she returned home after spending few hours with her friends in the evening
about 7 P.M. She was rebuked by the parents for frequent visits to the friends. On
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this account she got upset and settled in her bedroom covering herself com-
pletely with a quilt. Her aunt and younger sister were sitting beside and trying
to pacify. After some time at about 7.30 P.M. a sound like ballon bursting was
heard. Her aunt pulled the quilt and saw a bleeding wound on the right temple
of the deceased and a revolver in the right hand. She was immediately rushed
to the hospital where medical officer declared her dead and conveyed about
this incidence to nearest police station. A senior medico-legal expert con-
ducted the autopsy and also visited the scene of incidence next day. He re-
ported that a girl of this age cannot handle firearm. hence, it is not a case of
suicide. The case was then handed over to C.I.D. The author was called to the
scene of incidence only after a lapse of 8 days.

SCENE OF DEATH

The bedroom was adjoining to the another bedroom. Kitchen and dining
room were in front of this room. Other bedroom was occupied by the parents.
The bedroom involved had two beds. The blood stained bed sheet and pillow
were removed earlier, however, presence of blood was observed on the mat-
tress which was under the sheet. The windows had intact double wire net and
glasspan intact excluding any possibility of shooting from outside. The con-
struction of the house was such that nobody could come in unnoticed. The
quilt had visible blackening and powder marks near one end. The distribution
and configuration of blood splatters on bed sheet and pillow indicated that
blood droplets were travelling outward and away from the position of her head
indicating that her head was on the pillow when the shot was fired. There was
no blood on the quilt. This explains that there was no flow back of the blood
and body tissues and also why these were absent on the muzzle end of the
revolver.

AUTOPSY

The deceased was clad in white salwar and printed kurta. Gunshot wound
involved exposed portion and had not perforated the garments. Her neck re-
gion, face, head hair and left hand were soiled with blood. The nose and the
ear were filled with clotted blood. Some blood stains were also present on the
salwar and kurta. Rigor-morits was present all over the body.

A complete circular wound was situated on the right side of the lateral part of
the forehead roughly 3 cms. behind the lateral angle of eye and 4 cms. near the hair
line. Diameter of hole was about 0.4 cms. inverted, blackened and bruised. The hole
was surrounded by muzzle impression. The bone had clean cut hole of size 0.7/0.6
cms. The bullet had travelled from front to backwards nearly horizontal from right to
left passing through the soft tissues. The brain had been lacerated and echimosed.
The exit wound had not made the appearance outside the scalp 4 cms. behind and
above the root of mastoid process.

THE WEAPON

The weapon was a .32” calibre Webely & Scoot revolver. A fired empty
cartridge was found in the chamber of this revolver. The revolver was removed
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by the uncle of the deceased and was recovered from the parent's bedroom. It
was a licensed weapon of the family which was kept in open almirah in the
parents room. Presence of blood and body tissues was not found on the muz-
zle-end of the revolver. The fired empty cartridge and fatal bullet matched with
the test cartridges and test bullets of the revolver.

RECONSTRUCTION

To reconstruct the sound like balloon bursting and to reproduce the powder
pattern on the quilt test firing with the alleged revolver were conducted. A card sheet
box filled with cotton wool was used. The muzzle end of the revolver was pressed
against the box and quilt covered over the whole arrangement, on pressing the trig-
ger sound similar to balloon bursting and smoke deposition similar to the deposit
found on the quilt were produced.

The situation of the revolver at the time of incidence was determined by
the muzzle impression present on temple region by superimposition. It would
appear that the revolver was held on the right temple with the forehand point-
ing towards the top of her head. The revolver had both single and double
action. It could easily be operated using as a single action which required only
5 pounds pull to release the trigger. However, as a double action it required 13
pounds pull. No difficulty was encountered in placing the revolver in the posi-
tion so as a reproduce the wound found on the temple. in so doing the revolver
can be used either single or double action and index finger or thumb for oper-
ating trigger. The angle of the weapon was such that the emerging bullet would
have reproduced the trajectory observed in the victim.

DISCUSSION

Suicide by firearms is very rare in India particularly amongst women. The main
reason is probably they are not accustomed to the use of firearms and secondly it is
out of reach in majority of cases. But it cannct be taken as a rule that a woman or girl
cannot use it.

There were certain definite indications of it being a.case of suicide. More than
two-thirds of the peopie who shoot themselves aim for the brain either through the
roof of the mouth, at the temple or through the forehead . Homicidal shooting through
the temple region is very rare and if so the features of the gunshot wound, trunk
followed by the bullet etc. should have been totally different from those seen in the
present incidence. The powder pattern on the quilt and sound like bursting of balloon
supports the statements of family members. Homicide in these circumstances was
unlikely. '

On reconstruction and detailed laboratory examination nothing contradictory
was found in support of homicide, hence, finally it was decided to be the case of -
suicide. In such types of cases finger prints on the alleged firearm and powder re-
sides in the hands of victim should be looked for, which can give important ciue. But
these were not looked at the initial stage.

Courtesy : The Writers of this Article
®
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Hon’ble Shri Justice S.S. Saraf demits office

Hon’ble Shri Justice Shyam Sunder Saraf demitted his office on 7th July,
2002 on reaching the age of superannuation. His Lordship joined M.P. State Judi-
cial Services on 7.7.1965, and was promoted to the post of C.J.M. in 1978. In
year 1982 his lordship was appointed as additional District Judge. During 1986 to
1990 he served as Deputy Secretary, Government of M.P, Law & Legislative
Affairs Department. In November, 1990 he was posted as District & Sessions
Judge at Rajnandgaon and thereafter at Seoni. In October 1994 he was appointed
as Registrar (Vigilance) in the High Court of M.P. at Jabalpur. Thereafter he worked
as Principal Secretary and Legal Remembrance, Law & Legislative Affairs De-
partment, Government of M.P., which office he held till his elevation as Additional
Judge of M.P. High Court on 26.4.1999. His Lordship was confirmed on 26.4.2001.
His lordship was accorded farewell ovation on 5-7-2002 in South Block of the
High Court Jabalpur.

We on behalf of JOTI JOURNAL wish His Lordship healthy, prosperous and
happy life.

®
CHANGED/NEW TELEPHONE NUMBERS
Old New
Director (JOTI) Office 325995 626945
Residence 332877 334330
Addl. Director (JOTI) Office - 626945
Residence - 600067

THE MOST JUST MAN INTHE WORLD MAY STILL NOT ACT
AS JUDGE IN HIS OWN CASE.

- Pascal
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PART - 11

NOTES ON IMPORTANT JUDGMENTS

CONTEMPT OF COURT- CIVIL CONTEMPT : What Amounts to ? Nature of
Proceedings and Standard of Proof?

Contempt of Courts Act, 1971, Section 2 (b) :-

Anil Ratan Sarkar and Others Vs. Hirak Ghosh and Others, (2002) 4
SCC 21:

NOTE : Paragraphs 13, 14 and 15 of the report are reproduced in toto :

Before proceeding with the matter further, certain basic statutory features ought
to be noticed at this juncture. The Contempt of Courts Act, 1971 has been
introduced in the statute book for the purpose of securing a feeling of confi-
dence of the people in general and for due and proper administration of justice
in the country. Undoubtedly a powerful weapon in the hands of the law courts
but that by itself operates as a string of caution and unless thus otherwise
satisfied beyond doubt, it would neither be fair nor reasonable for the law courts
to exercise jurisdiction under the statute. The observation as above finds sup-
port from a decision of this Court in Chhotu Ram Vs. Urvashi Gulati, (2001) 7
SCC 530 wherein one of us stated as below :

2. As regards the burden and standard of proof, the common legal phra-
seology 'he who asserts.must prove' has its due application in the matter
of proof of the allegations said to be constituting the act of contempt. As
regards the 'standard of proof', be it noted that a proceeding under the
extraordinary jurisdiction of the court in terms of the provisions of the
Contempt of Courts Act is quasi-criminal, and as such, the standard of
proof required is that of a criminal proceeding and the breach shall have
to be established beyond all reasonable doubt."

Similar is the situation in Mrityunjoy Das v. Sayed Hasibur Rahaman (2001)
3 SCC 739 and as such we need not dilate thereon further as to the burden and
standard of proof vis-a-vis the Contempt of Courts Act - suffice it to caution and
that too rather sparingly and in the larger interest of the society and for proper
administration of the justice delivery system in the country. Exercise of power
within the meaning of the Act of 1971 shall thus be a rarity and that too in a
matter on which there exists no doubt as regards the initiation of the action
being bona-fide.

It may also be noticed at this juncture that mere disobedience of an order may
not be sufficient to amount to a "civil contempt" within the meaning of Section
2(b) of the Act of 1971 - the element of willingness is an indispensable require-
ment to bring home the charge within the meaning of the Act and lastly, in the
event two interpretations are possible and the action of the alleged contemner
pertains to one such interpretation, the act or acts cannot be ascribed to be

1



otherwise conturracious in nature. A doubt in the matter as regards the wilful
nature of the conduct if raised, question of success in a contempt petition would
not arise.

2. ARBITRATION - INTERIM RELIEF : Stage for Grant of -
Arbitration & Conciliation Act, 1996, Section 9
Bhatia International Vs. Bulk Trading S.A. and other, (2002) 4 SCC 105 :

Held : Under section 9 a party could apply to the court (a) before, (b) during
arbitral proceedings, or (c) after the making of the arbitral award but before it is
enforced in accordance with section 36. The words "in accordance with Section 36"
can only go with the words "after the making of the arbitral award". It is clear that the
words "in accordance with Section 36" can have no reference to an application made
"before" or "during the arbitral proceedings". Thus it is clear that an application for
interim measure can be made to the courts in India, whether or not the arbitration
takes place in India, before or during arbitral proceedings. Once an award is passed,
then that award itself can be executed.

3. LAND ACQUISITION : Question of urgency to dispense with inquiry
u/s 5-A of L.A. Act by invoking powers under section 17 of the Act - matter
of subjective satisfaction of the concerned authority -Though not conclu-
sive, entitied to great weight :-

Land Acquisition Act, 1894, Sections 17 and 5-A :-
First Land Acquisition Collector and others Vs. Nirodhi Prakash Gangoili
and another, (2002) 4 SCC 160 :

The question of urgency of an acquisition under Sections 17(1) and (4) of the
Act is a matter of subjective satisfaction of the Government and ordinarily it is not
open to the court to make a scrutiny of the propriety of that satisfaction on an objec-
tive appraisal of facts. In this view of the matter when the Government takes a deci-
sion, taking all relevant considerations into account and is satisfied that there exists
emergency for invoking powers under Sections 17(1) and (4) of the Act, and issues
notification accordingly, the same should not be interfered with by the court unless
the court comes to the conclusion that the appropriate authority had not applied its
mind to the relevant factors or that the decision has been taken by the appropriate
authority mala-fide. Whether in a given situation there existed urgency or not is left
to the discretion and decision of the authorities concerned. If an order invoking power
under section 17(4) is assailed, the courts may enquire whether the appropriate
authority has all the relevant materials before it or whether the order has been passed
by non-application of mind. Any post-notification delay subsequent to the decision of
the State Government dispensing with an enquiry under Section 5-A by invoking
powers under section 17(1) of the Act would not invalidate the decision itself spe-
cially when no mala-fides on the part of the Government or its officers are alleged.
Opinion of the State Government can be chalienged in a court of law if it could be



shown that the State Government never applied its mind to the matter or that action
of the State Government is mala-fide. Though the satisfaction under section 17 (4) is
a subjective one and is not open to challenge before a court of law, except for the
grounds aiready indicated, but the said satisfaction must be of the appropriate gov-
ernment and that the satisfaction must be, as to the existence of an urgency. The
conclusion of the Government that there was urgency, even though cannot be con-
clusive, but is entitled to great weight.

4. EJUSDEM GENERIS : Rule of - Meaning and applicability :-
Grasim Industries Ltd. Vs. Collector of Customs, Bombay, (2002) 4 SCC
297 :

The rule is applicable when particular words pertaining to a class, category or
genus are followed by general words. In such a case the general words are con-
strued as limited to things of the same kind as those specified. The rule reflects an
attempt to reconcile incompatibility between the specific and general words in view
of the other rules of interpretation that all words in a statute are given effect if possi-
ble, that a statute is to be construed as a whole and that no words in a statute are
presumed to be superfluous. The rule applies only when (l) the statute enumerates
the specific words. (2) the subjects of enumeration constitute a class or category, (3)
that class or category is not exhausted by the enumeration, (4) the generai terms
follow the enumeration, and (5) there is no indication of a different legislative intent.
if the subjects of enumeration belong to a broad-based genus, as also to a narrower
genus there is no principle that the general words should be confined to the nar-
rower genus. In interpreting Section 30 of the United Towns Electrical Company
Act, 1902 which reads "the company shall be liable for water rates on all lands and
buildings owned by it in the aforesaid towns, but otherwise the company shall be
exempt from taxation", the Privy Council rejected the contention that the word "taxa-
tion" should be considered ejusdem generis with "water rate". It was held that there
is no room for application of the principle in the absence of any mention of a genus,
since the mention of a single species, for example of water rates, does not constitute
a genus. (See: United Towns Electric Co. Ltd. v. Attorney General for Newfound-
land (1939) all ER 423 (PC). The rule cannot be applied unless there is genus con-
stituted or a category disclosed. If the preceding words do not constitute mere speci-
fications of a genus but constitute description of a complete genus, the rule has no
application. The rule has to be applied with care and caution. This is not an inviola-
ble rule of law, but it is only permissible inference, in the absence of any indication to
the contrary. Where the context and the object of the enactment do not require re-
stricted meaning to be attached to words of general import it becomes the duty of
the courts to give those words their plain and ordinary meaning.

(1) INTERPRETATION OF STATUTES : Elementary principie of interpreting
any word used in a statute :-

The elementary principle of interpreting any word while considering a statute is
to gather the means or sentient lieges of the legislature. Where the words are clear
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and there is no obscurity, and there is no ambiguity and the intention of the legisla-
ture is clearly conveyed, there is no scope for the court to take upon itself the task of
amending or altering the statutory provisions. Wherever the language is clear the
intention of the legislature is to be gathered from the language used. While doing so,
what has been said in the statute as also what has not been said has to be noted.
The construction which requires for its support addition or substitution of words or
which results in rejection of words has to be avoided. As stated by the Privy Council
in Crawford Vs. Sponger, (1846) 6 More PC 1, "we cannot aid the legislature's
defective phrasing of an Act, we cannot add or mend and, by construction make up
deficiencies which are left there". In case of an ordinary word there should be no
attempt to substitute or paraphrase of general application. Attention should be con-
fined to what is necessary for deciding particular case.

5. SPECIFIC PERFORMANCE : Bonafide Purchaser - defence of - for value
without notice - burden of proof is on the purchaser :-
Specific Relief Act, 1963, Section 9 :-
Zorawar Singh and anotherVs. Sarwan Singh (Dead) by L.Rs. and another,
(2002) 4 SCC 460 :

Held :
There cannot be any dispute on the point that burden of proving the fact that

one is a bona-fide purchaser for value without notice would lie on the person who
asserts the same.

6. PRELIMINARY ISSUE : Principles to be Followed :-
C.P.C. Order 14 Rule 2 :-
Lakshminarayana Ponigrahi Vs. Jagannadhaswamy Temple Baruva, AIR
2002 NOC 67 (A.P.) :

In cases where the Courts are called upon to decide a particular issue as a
preliminary issues the following principles may be kept in mind :-
(1) Normally Courts are expected to decide all the issues and pronounce the judg-
ment and this is the general principle;

(2) If a party intends to seriously raise a question that a particular issue has to be
decided as a preliminary issue, the objection should be raised at the earliest
point of time and not at belated stage;

(3) The Courts are expected to decide whether a particular issue has to be tried as
a preliminary issue or not, taking all the facts and circumstances into consid-
eration and the discretion to be exercised in this regard must be judicious.

(4) Where matters are part-heard and application are filed with a view to stall the
proceedings and are not bona-fide applications, practice of raising such objec-
tion has to be deprecated;

(5) Normally, Courts should not be inclined to try an issue as a preliminary issue, if
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factual aspects also are involved, which may required letting in of evidence by
the parties;

Prima-facie, the Courts have to look into whether the issue to be tried as a
preliminary issue is only a pure question of law or question of fact also are
involved for deciding the matter.

Courts must always try to avoid delay in disposing of matters and must be
reluctant to try an issue as a preliminary issue if they are satisfied that such
objections are raised only with a view to delay the disposal of the matter finally
and

Courts should be slow, cautious and careful while taking up an issue as a pre-
liminary issue in the light of the resultant complications.

PART PERFORMANCE : Suit for specific performance of agreement to
sale becoming time barred-Suit by Transferrer for recovery of possession
against Transferee - Whether Transferor can defend his possession over
the suit property - held 'Yes'.

Transfer of Property Act, Section 53-A, Limitation Act, 1963, Art, 54 & Spe-
cific Relief Act, Section 27-A :-

Shrimant Shamrao Suryavanshi and another Vs. Prahlad Bhairoba
Suryavanshi (dead) by LRS. and others AIR 2002 SC 960 :

Held :
The Limitation Act does not extinguish a defence, but only bars the remedy.

Since the period of limitation bars a suit for specific performance of a contract, if
brought after the period of limitation, it is open to a defendant in a suit for recovery of
possession brought by a transferor to take a plea in defence of part-performance of
the contract to protect his possession, though he may not be able to enforce that
right through a suit or action.

But there are certain condition which are required to be fulfilled if a transferee

wants to defend or protect his possession under Section 53-A of the Act. The neces-
sary conditions are -

1)
2)

there must be a contract to transfer for consideration any immovable property;

the contract must be in writing, signed by the transferor, or by someone on his
behalf;

the writing must be in such words from which the terms necessary to construe
the transfer can be ascertained;

the transferee must in part performance of the contract take possession of the
property, or of any part thereof;

the transferee must have done some act in furtherance of the contract; and

the transferee must have performed or be willing to perform his part of the
contract.
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It was further held that the established rule of limitation is that law of limitation
is not applicable to a plea taken in defence unless expressly a provision is made in
the statute. The law of limitation applies to the suits and applications. The various
articles of the Limitation Act show that they do not apply to a defence taken by a
defendant in suit. Thus, the law of limitation bars only an action in a Court of law. In
fact, what the Limitation Act does is, to take away the remedy of a plaintiff to enforce
his rights by bringing an action in a Court of law, but it does not place any restriction
to a defendant to put forward any defence though such defence as a claim made by
him may be barred by limitation and cannot be enforced in a Court of law. On the
said principle, a defendant in a suit can put forward any defence though such de-
fence may not be enforceable in a Court of law, being barred by limitation.

8. HINDU LAW : Divorce - Customary divorce is an exception to general law
of divorce - ought to be pleaded and proved by party propounding such
custom - Divorce by consent - not to be recognised by Court uniess per-
mitted by law -

Hindu Marriage Act, 1955, Section 13 :-
Yamanaji H. Jadhav Vs. Nirmala, AIR 2002 SC 971 :

As per the Hindu Law administered by Courts in India divorce was not recog-
nised as a means to put an end to marriage, which was always considered to be a
sacrament, with only exception where it is recognised by custom. Public Policy, good
morals and the interests of society were considered to require and ensure that, if at
all, severance should be allowed only in the manner and for the reason or cause
specified in law. Thus such a custom being an exception to the general law of di-
vorce ought to have been specially pleaded and established by the party propound-
ing such custom since said custom of divorce is contrary to the law of the land and
which, if not proved, will be a practice opposed to public policy. Therefore, there was
an obligation on the trial Court to have framed an issue whether there was proper
pleadings by the party contending the existence of customary divorce in the commu-
nity to which the parties belonged and whether such customary divorce and compli-
ance with the manner or formalities attendant thereto was in fact established in the
case on hand to the satisfaction of the Court.

[
9. SPECIFIC RELIEF ACT : Section 6 : Object :-
Specific Relief Act, 1963, Section 6 :-

S.R. EjazVs.TheTamil Nadu HandloomWeavers Co-operative Society Ltd.,
AIR 2002 SC 1152 :

The procedure under section 6 of the Act is summary and its object is to pre-
vent self help and to discourage people to adopt any foul means to dispossess a
person. Dispossession of a tenant should be in accordance with law.
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10. ARBITRATION : Grounds of objection u/s 30 of the Arbitration Act, 1940 -
transfer of arbitrator pending arbitration proceedings - Arbitrator continu-
ing with the proceeding - party who continued to participate in proceed-
ings is estopped from challenging the award on the ground of lack of ju-
risdiction due to transfer of the Arbitrator :-

Arbitration Act, 1940, Section 30 :-
Inder Sain Mittal Vs. Housing Board, Haryana and others, AIR 2002 SC
1157 :

(i) Grounds of objection under S. 30 of the Act to the reference made, with or
without intervention of the Court, arbitration proceedings and the award
can be classified into two categories, viz., one emanating from agreement
and the other law.

(i) In case the ground of attack flows from agreement between the parties
which would undoubtedly be a lawful agreement, and the same is raised
at the initial stage. Court may set it right at the initial stage or even subse-
quently in case the party objecting has not participated in the proceedings
or participated under protest. But if a party acquiesced to the invalidity by
his conduct by participating in the proceedings and taking a chance therein
cannot be allowed to turn round after the award goes against him and is
estopped from challenging validity or otherwise of reference, arbitration
proceedings and/ or award inasmuch as right of such a party to take ob-
jection is defeated.

(iii) Where ground is based upon breach of mandatory provision of law, a party
cannot be estopped from raising the same in his objection to the award
even after he participated in the arbitration proceedings in view of the well
settled maxim that there is no estoppel against statute.

(iv) If, however, basis for ground of attack is violation of such a prov'ision of
law which is not mandatory but directory and raised at the initial stage, the
illegality, in appropriate case, may be set right, but in such an eventuality
if a party participated in the proceedings without any protest, he,would be
precluded from raising the point in the objection after making of the award.

In the case on hand, it cannot be said that continuance of the proceedings and
rendering of awards therein by the arbitrator after his transfer was in disregard
of any provision of law much-less mandatory one but, at the highest, in breach
of agreement. Therefore, by their conduct by participating in the arbitration pro-
ceedings without any protest the parties would be deemed to have waived their
right to challenge validity of the proceedings and the awards, consequently, the
objections taken to this effect did not merit any consideration and the High
Court was not justified in allowing the same and setting aside the award.
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11. STATEMENT BY COUNSEL OF THE TENANT ACROSS THE BAR ADMIT-
TING PLAINTIFF'S ALLEGED BONAFIDE NEED : Whether it amounts to
admission by party and as such binding on it- held No.- Further held- It
does not amount to compromise.

Evidence Act Sec. 18 and 107
Shri Swami Krishnanand GovindanandVs. M/s. M.D. Oswal Hosiery (Regd.)
AIR 2002 SC 1162 :

There can be no doubt that admission of a party is a relevant material. But can
the statement made by the learned counsel of a party across the Bar be treated as
admission of the party? Having regard to the requirements of Section 18 of the Evi-
dence Act, on the facts of this case, in our view, the aforementioned statement of the
counsel of the respondent cannot be accepted as an admission so as to bind the
respondent. The compromise like a contract postulates consensus between two par-
ties. A statement of a counsel conceding the grounds of eviction and seeking some
time for the respondent to vacate the premises, cannot be termed a compromise.

12. DECREE : Execution of- Limitation starts from the date of appeliate Court
decree and not from trial Court decree.
Doctrine of Merger of Decrees
Limitation Act, 1963, Art, 135
P.T. Xavier Vs. Lucy v. Papaly, AIR 2002 Kerala 146 :

When the decree is appealed against the enforceable decree is that of the
appellate Court whether the appellate Court dismisses or varies the judgment of the
Court below. Even though the trial Court decree may be enforceable in the absence
of any interim order of stay passed by the appellate Court, that by itself will not show
that the period of limitation for executing the decree starts from the date of the trial
court decree because applying the principle of merger, the decree that is executable
is that of the appellate Court. So viewed, the Court below was perfectly right in
holding that the petition was not barred by limitation and that the same was filed
within time.

Whether the appeal was filed by the plaintiff or the defendent has no relevancy
in deciding the question of merger. It is final decree which becomes executable. In
Kunhayammed Vs. State of Kerala, AIR 2000 SC 2587, the Apex Court drew a
distinction between dismissal of a Special Leave Petition which is a discretionary
remedy and disposal of an appeal. Even though in the dismissal of the Special Leave
Petition at the admission stage, the question of the principle of merger does not
arise, the Apex Court held that once a decision is rendered in the appeal, the decree
of the High Court merges with that of the Supreme Court. The Supreme Court fur-
ther held thus at page 2592):

“The logic underlying the doctrine of merger is that there cannot be more
than one decree or operative orders governing the same subject-matter at
a given point of time. When a decree or order passed by inferior Court,
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13.

Tribunal or Authority was subjected to a remedy available under the law
before a supreme forum then, though the decree or order under challenge
continues to be effective (Emphasis supplied) and binding nevertheless
its finality is put in jeopardy. Once the Superior Court has disposed of the
lis before it either way whether the decree or order under appeal is set
aside or modified or simply confirmed, it is the decree or order of the su-
perior Court, Tribunal or Authority which is the final, binding and operative
decree or order wherein merges the decree or order passed by the court,
Tribunal or Authority below”.

DECREE : Amendment of :-

C.P.C., Section 152 :-

2002 (1) M.P.L.J. 7 (SC)

Plasto Pack, Mumbai And Another Vs. Ratnakar Bank Ltd.

Power to amend a decree under Section 152 of the Code of Civil Procedure

cannot be exercised so as to add to or subtract from any relief granted earlier. (2001)
5 SCC 37 referred to.

14.

MORTGAGE DEED : Unregistered Admissibility of :-

Transfer of Property Act, Section 59 & Registration Act, Section 49 :-
2002 (1) M.P.L.J. 16 '

Narendra Prasad Gopal SoniVs. Manju Lata d/o Jai Kumar Jain And Others

An unregistered mortgage deed is inadmissible to prove the terms of the mort-

gage, but it is definitely admissible to establish the nature and character of posses-
sion of the mortgagee. Where a person obtained possession under an unregistered
mortgage, his possession is permissive. AIR 1919 PC 44, 1975 MPLJ 633 (FB) =
AIR 1975 MP 230 relied on.

(I

15.

MORTGAGE : Once a Mortgage Ailways A Mortgage :-

Once a mortgage must always remain a mortgage. The owner of the house
cannot lose his title to the house because the document by which he created
the mortgage is unregistered.

DECREE : Dismissal of Suit For Non-Payment of Costs - Dismissal could
not be a Decree :-

C.P.C., Sections 2 (2) and 35-B :-

2002 (1) M.P.L.J. 28

Narayan Rao Raja Raghunath Rao Kher and others Vs. State of M.P. And
Others :

Section 35-B of the Code does not specifically provide for dismissal of suit for

non-payment of costs. The costs under that section are not costs in the suit. Therer
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Provided further that preference may be given to women having the requisite
qualification:

Provided also that person shall be eligible for appointment on the post of Coun-
sellor unless he attained the age of 35 years and is below 60 years of age;

(2) A Candidate who-
(@) has been a judge, or

(b)  has experience of Counselling in family matters shall, other things being
equal, be given preference in the matter of appointment.

9. Payment of Honorarium/fee to Counsellors.- (1) The Honorarium or
fee admissible to persons employed as counsellor shall be such as may be deter-
mined by the State Government from time to time.

(2)  The Counsellor shall be entitled to the payment of Honorarium or fee at
the minimum rate of Rs. 75/- (Rupees Seventy Five) per case per sitting for reconcili-
ation. The number of sitting restricted for each case should not be more than four. In
any case, the total Honorarium or fee of a counsellors shall not exceed Rs. 300/-
(Rupees Three Hundred) per day.

10.  Function of Counsellor.- (1) The Counsellor, entrusted with any peti-
tion, shall - ;

(i) attend the Court as and when required by the Judge of the Family Court;

(i) aid and advise the parties regarding settlement of the subject matter of
dispute or any other part thereof;

(iii)  help the parties in reconciliation;
(iv)  submit report or interim report, as the case may be fixed by the Court;

(v) perform such other functions as may be assigned to him by the Family
Court from time to time;

(2) In performing his functions under sub-rule (1) the Counsellor shall be
guided by such general or special directions may be given by the Family Court from
time to time.

11. Conditions or service of employees of a Family Court.- The qualifi-
cations, procedure for recruitment, pay and other conditions of service of the em-
ployees of a Family Court shall be the same as of the employees of similar category
in the Courts under the control of District Judge and the rules relating thereto shall,
mutates mutandis, apply.

12. Assistance of medical experts, welfare experts.- (1) Where the Fam-
ily Court decides to secure the services of any expert or other person referred to in
Section 12 of the Act, the Courts shall indicate the exact point or points on which
and manner in which the service required is to be rendered.

(2)  The expert or other person referred to in sub-rule (1), shall render the
service and submit its report within such time as may be indicated in the order of the
Family Court or within such extended time as may be given by the Court.
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under the invalid grant. Thus in such a legal situation the possession of a person
under invalid grant cannot be treated as permissive in nature. The party who is con-
tinuously in possession under invalid grant after more than 12 years his title can be
said to have perfected by adverse possession and he can claim such a right.

®
18. DECREE : Adjustment of :-
C.P.C., 0.21,Rr. 2 (2), (2-A) and (2- C) :-

2002 (1) M.P.L.J. 106
Mohini Devi Heerwani Vs. Kundanlal Jain :

The recording of payment or adjustment on application by the judgment-debtor
can be done by the executing court if it is proved by documentary evidence as per
Rule (2-A) (b) of Order 21 Rule 2. The alternative mode is given by Rule (2-A) (c) of
Order 21, Rule 2. The payment or adjustment can be recorded when the decree-
holder admits the adjustment in his reply to the notice issued to him after receiving
the application under Order 21 Rule 2 (2) of the Code of Civil Procedure. 1987 MPLJ
599 AIR 1987 MP 262 distinguished.

19. MOTOR ACCIDENT CLAIM : Death of Earning Wife- Husband who is Also
Earning Person- Not A Dependent.
Motor Vehicles Act, 1988, Section 166 :-
2002 (1) M.P.L.J. 110
Daljeetsingh and others Vs. Hardeepsmgh and others :

Husband and wife both earning members. Claim regarding accident of wife on
the basis of dependency. Husband cannot claim any compensation on the basis of
dependency where both the husband and wife were earning members of the family.
In normal course both must have been contributing towards the household expendi-
ture. In the facts and circumstances of the case, the husband who was earning Rs.
5000/- month cannot be said in any way dependent on the wife who was earning Rs.
3,000/- per month. The husband, therefore, cannot claim any compensation on the
basis of dependency, compensation awarded in respect of contribution made by the
deceased wife to the family.

20. AMENDMENT OF PLEADINGS : The amendment of written statement seek-
ing to introduce entirely new case and seeking withdrawal of admissions-
Amendment disallowed :-

C.P.C., 0.6 R. 17
2002 (1) M.P.L.J. 122
Hansa Devi Sahu Vs. Bachchalal Jaisinghani and another :

Though it is true that Order 6 Rule 17 and Order 8 Rule 9 of the Civil Procedure
Code confer wide discretion in the Court to permit amendment and to require a writ-
ten-statement of any of the parties, such powers are to be exercised ex debit justitiae.
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The Court shall exercise discretionary powers vested in it only to advance the cause
of justice. It cannot be exercised in a case so as to enable the defendant to change
the whole nature of his case and withdraw alkadmissions based on specific grounds.
The defendant, without special and adequate reasons, cannot be permitted to raise
the contention, which is totally inconsistent with his earlier stand.

21. COMPULSORY RETIREMENT : Principles of Natural Justice Not
Applicable:-
2002 (1) M.P.L.J. 146
S.S. Shrivastava Vs. State of M.P. :

Principlies of natural justice have no place when case of an employee is exam-
ined for compulsory retirement, nor non-communication of adverse remarks affects
it. (1992) 2 SCC 299, 1994 SCC (L & S) 1077, (1997) 6 SCC 228, 2001 AIR SCW
262 relied on.

22. EASEMENT : Transfer of Dominant Heritage- Effect :-
Easements Act, Section 19 And Transfer of Property Act, Section 8
2002 (1) M.P.L.J. 149
Dhananjan Bisen (Dr.) Vs. Smt. Devi Bai w/o Gyanchand Khatwani :

An easement annexed to the dominant heritage passes with it to the person in
whose favour the transfer takes place. That is also the effect of section 8 of the
Transfer of Property Act. An easement passes with the property for the beneficial
enjoyment of which it exists, as a thing appurtenant thereto. As the benefit of an
easement passes with the dominant tenement into the hands of subsequent owner
of that tenement, similarly the burden of it passes with the servient tenement io
every person into whose occupation the servient tenement comes. AIR 1955 AP
199 relied on.

23. COURT FEES ACT : 1870 (as amended by M.P. Amendment Act No. 12 of
1997), SCH. l. Art. 1-A ; Applicability :-
2002 (1) M.P.L.J. 168
Chairman, Gramin Vidyut Sahakari Samit Maryadit, Rewa and others Vs.
Ratesh Kushwaha :

The Court Fees (Madhya Pradesh Amendment) Act, 1997 (No. 12 of 1997) is
not retrospective in operation. It does not apply to those suits which were filed prior
to its commencement i.e. 1st April, 1997; and consequently, it does not apply to
those appeals arising out of suits filed prior to 1st April, 1997. 1956 NLJ 382=AIR
1956 Nag. 281, AIR 1950 Nag. 177, 1905 AC 369, AIR 1957 SC 540 relied on.
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24. LIS PENDENS : Doctrine of : Effect of Doctrine On the Rights of the Trans-
feree :-
Transfer of Property Act, Section 52:-
2002 (1) M.P.L.J. 200
Gowardhan Vs. Ghasiram Deceased Through L. Rs., Ramkunwarbai and
others :

Section 52 of the Transfer of Property Act creates only a right to be enforced to
avoid a transfer made pendente-lite, because such transfers are not void but void-
able and that too at the option of the affected party to the proceedings. The only
effect of the doctrine of lis-pendens on the sale transaction is to make it subject to
the decree or order to be passed in the suit. The rights obtained by way of transfer
during the pendency of suit are subservient to the rights of the transferor and bind
the transferee in the same manner in which the transferor is.

25. EVICTION : Bona Fide Need :- Landlord- engaged in partnership business-
It is no ground to negative the need of the landlord for new business.
M.P. Accommodation Control Act, Section 12 (1) (f)
2002 (1) M.P.L.J. 227
State Bank of Indore Vs. Satya Narayan Bajaj :

A person may be a sleeping partner and may therefore like to engage himself
and start business of his own. Moreover, a person may be partner in several busi-
nesses and also may have his own business or businesses. There is no prohibition
of a person engaging himself in several business and commercial activities. There is
nothing wrong in doing so.

26. RIGHT OF TRANSFEREE OF SUIT PREMISES TO BE IMPLEADED AS
COPLAINTIFFS AND TO ADD GROUND UNDER SECTION 12 (1) (F) :
M.P. Accommodation Control Act, Sections 12 (1) (a) and 12 (1) (h) and
C.P.C.,,0.6 R.17 CPC :-
2002 (1) M.P.L.J. 306
Bhupendra Singh Rana and others Vs. Ghansyam Garg and another :

Suit by original plaintiff/landlord on the ground of Section 12 (1) (a) and (h) of
the Act- Suit premises sold by plaintiff during pendency of the suit- Transferee seek-
ing permission to be impleaded as co-plaintiff and permission to amend the plaint
seeking to add ground under Section 12 (1) (f) of the Act.

Paragraphs 17 to 29 of the Report are reproduced in toio :

17. The learned counsei for the appiicant has strenuously urged that taking into
consideration the bar envisaged under section 12 (4) of the Act, no such amend-
ment at the instance of a transferee could be permitted in law.

18. The learned counsel for the applicant however does not dispute that on the
date when the application for amendment had been filed it was open to the
plaintiff to file a separate suit for the same relief as claimed in the present suit.
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19.

20.

21.

22.

23.
24.

25;

Such a suit could have been clearly entertainable and it could not have been hit
by the provision contained in section 12 (4) of the Act.

The aforesaid question had come up for consideration before this Court in the
case of M/s Bhanwarilal Trilokchand vs. Bannatwala Jain and Co., reported
in 1980 MPRCJ SN 87 at page 187. In the said case, the plaintiff was a trans-
feree landlord. The suit was one for ejectment of the tenant and the ground for
ejectment became available to the plaintiff during the pendency of the suit.

The learned single Judge of this Court in the aforesaid decision had observed
that the landlord was entitied to add and claim relief of ejectment of his tenant
on grounds which become available to him during the pendency of the suit.

There were conflicting opinions on the aforesaid question and the matter was
referred to a Division Bench in the case of Munshi Khan vs. Maya Devi, re-
ported in 1993 MPLJ 933= 1993 JLJ 136 to resolve the conflict. There was
difference of opinion in the Division Bench in the matter and thereafter it was
referred to the third Judge.

The third Judge after taking into consideration various aspects of the matter
including the implications arising under section 12 (4) of the Act agreed with
the opinion of one of the Judges constituting the Division Bench and affirmed
the decision in the case of M/s. Bhanwarilal Trilokchand (Supra).

The aforesaid decision was therefore affirmed by the Division Bench.

While affirming the decision of this Court in the case of M/s Bhanwarilal
Trilokchand (supra), the third Judge had taken notice of the decision of the
Apex Court rendered by a three Judge Bench in the case of B. Benerjee vs.
Smt. Anita Pan, reported in AIR 1975 SC 1146 indicating that the ratio of that
decision had a direct bearing on the controversy involved. It was observed that
‘institution of a fresh suit was ruled out to pre-empt “litigative waste” and no
statutory sanction was also found for such a course’”

It was further observed as follows :-

“To be more precise and candid, right of a transferee of evicting his tenant
on a “ground” envisaged under clause (e) or (f) of section 12 (1) arises
really in terms of section 12 (4) because his cause of action cannot arise
without the basic requirement contemplated therein being fulfilled of his
completing one year’s waiting period. It will be a travesty of justice if he is
held not entitled to continue suit already filed on any other ground or
grounds and claim the same relief of “eviction” on any additional “ground”
specified in clause (e) or (f). If a fresh suit on one of those grounds after
expiry of one year from the date of his purchase of the suit premises is
maintainable during the pendency of the suit earlier filed on other ground
or grounds, by what logic his right to add a “new ground” in the pending
suit for the same relief of “eviction” can be negatived when the language
of section 12(4) does not yield to that construction? Provisions neither of
Order VI, Rule 17, Civil Procedure Code nor of Order Vil Rule 8, bar his
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right to do so, To exercise the substantive right of evicting his tenant on
expiry of one year from the date of his purchase on the ground of his
bona-fide need of the suit premises, procedural entittement is contem-
plated in terms of Order VI, Rule 17 which enables a Court to entertain
and allow prayer made for amending the plaint “for determining the real
question in controversy between the parties” (emphasis added) which
would be the question indeed of landlord’s obtaining possession of suit
premises in terms of subsections (5) and (6) of section 12”. -

26. Itwas also indicated that the imperative underlying section 12(4) is only that on
the date of making the “order” of eviction, Court must be satisfied that a trans-
feree has completed one year’s waiting period contemplated under section 12(4)
and he is entitled to have an “order” from the Court which may be enforced in
terms of sub-section (5) or (6) of section 12 to “obtain possession” of the suit
premises from his tenant.

27. It was further indicated that the real purport of section 12 (4) and that plain -
legislative intendment cannot be frustrated by importing consideration of any
extra-statutory theory of equitable content from the realm of uncodified proce-
dural jurisprudence.

28. There can be no exception to the position in law as indicated hereinabove in
the opinion of the learned third Judge in the case of Munshi Khan (supra).

I am further of the view that the ratio of the decision of the Apex Court in the
case of B. Benerjee (supra) as well as the decision of this Court in the case of Munshi
Khan (supra) stands clearly attracted in the facts and circumstances of the present
case.

27. ADVERSE POSSESSION : Proof of :-
C.P.C., Section 100:-
2002 (1) M.P.L.J. 335
Dilipprasad Vs. Ramdayal :

Person claiming adverse possession must show by clear and unequivocal evi-
dence that his possession was hostile to the real owner. He must clearly establish
when the adverse possession commenced and the nature of such posssession.

A person pleading adverse possession has no equities in his favour. Since, he
is trying to defeat the rights of the true owner, it is for him to clearly plead and estab-
lish the facts necessary to prove adverse possession. Mahesh Chand Sharma Vs.
Raj Kumari Sharma, AIR 1996 SC 869 relied on.

28. DEBT : Time Barred - Promise to Pay Time Barred Debt Furnishes a Fresh
Cause of Action :-
Contract Act, Section 25-A
2002 (1) M.P.L.J. 356
Govind Prasad Patel Vs. Dhani Ram Patel :
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It is well settled that a “promise to pay” a time barred debt is a good considera-
tion under section 25 (3) of the Contract Act (Vimala Pradhan Vs. United Commer-
cial Bank, 1990 MPLJ 819). A promise to pay a time barred debt is enforceable.
Time barred debt is a good consideration for a fresh promise to pay (Bhansarial Vs.
Navalikishor, 1957 MPLJ 859 = AIR 1958 M.P. 21) Written promise to pay a time
barred debt furnishes by itself a fresh cause of action (Ghansyamdas Vs. Ghasilal,
1969 MPLJ 501).

29. SUB-LETTING : Proof of : Payment of Consideration- Need Not Be Proved:-
M.P. Accommodation Control Act, Section 12 (1) (b) :- -
2002 (1) M.P.L.J. 365
Bhagchand Vs. Laxmi Narayan :

Paragraphs 4 and 6 of the Report are reproduced in toto :-

4. The law on the point whether the tenant has sub-let or parted with the posses-
sion of the suit accommodation has been succinctly stated by the Supreme
Court in Bharat Sales Ltd. vs. Life Insurance Corporation of India, (1998) 3
SCC 1:“sub-tenancy or sub-letting comes into existence when the tenant gives
up possession of the tenanted accommodation, wholly or in part, and puts an-
other person in exclusive possession thereof. This arrangement comes about
obviously under a mutual agreement or understanding between the tenant and
the person to whom the possession is so delivered. in this process, the land-
lord is kept out of the scene. Rather, the scene is enacted behind the back of
the landlord, concealing the overt acts and transferring possession clandes-
tinely to a person who is an utter stranger to the landlord, in the sense that the
landlord had not let out the premises to that person nor had he allowed or
consented to his entering into possession over the demised property. It is the
actual, physical and exclusive possession of that person, instead of the tenant,
which ultimately reveals to the landlord that the tenant to whom the property
was let out has put some other person into possession of that property. In such
a situation, it would be difficult for the landlord to prove, by direct evidence, the
contract or agreement or understanding between the tenant and the sub-ten-
ant. It would also be difficult for the landlord to prove, by direct evidence, that
the person to whom the property had been sub-iet had paid monetary consid-
eration to the tenant. Payment of rent, undoubtedly, is an essential element of
lease or sub-lease. It may be paid in cash or in kind or may have been paid or
promised to be paid. It may have been paid in lump sum in advance covering
the period for which the premises is let out or sub-let or it may have been paid
or promised to be paid periodically. Since payment of rent or monetary consid-
eration may have been made secretly, the law does not require such payment
to be proved by affirmative evidence and the Court is permitted to draw its own
inference upon the facts of the case proved at the trial, including the delivery of
exclusive possession to infer that the premises were sub-let”.
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6. The language of section 12 (1) (b) of the M.P. Accommodation Control Act,
1961 is much wider than in the Acts of some other States. According to the
language used in section 12 (1) (b) if the tenant has sub-let, assigned or other-
wise parted with the possession of the whole or any part of the accommodation
for consideration or otherwise, he is liable to eviction. The use of the word “oth-
erwise” at the end of Clause (b) shows that it is not necessary.for the landlord
to establish that the parting of the possession of the suit accommodation by the
tenant is for consideration. “Parting with the possession” is itself a ground for
eviction. Clause (b) was interpreted in this manner long back by a Division
Bench of this court in Satyabhamadevi Vs. Ramkishore, 1974 MPLJ 906 =
AIR 1975 MP 115.

30. DECREE : Drawing of :- Must be Self Contained :
C.P.C., Order 20 Rr. 6 and 6-A
2002 (1) M.P.L.J. 401
Sonulal and others Vs. Janki Bai and others :

Order 20 R. 6, Civil Procedure Code provides that the decree shall agree with
the judgment and shall “specify clearly the relief granted”. By the Amendment Act of
1976 Rule 6-A has been added in Order 20, Civil Procedure Code. It has been pro-
vided that the last paragraph of the judgment shall state in precise terms the relief
which has been granted by such judgment. A decree should be drawn up in such a
way as to make it self-contained and capable of execution. The relief granted should
be clearly and tersely stated. That is also the requirement of Rules 156, 165 and 166
of the Rules and Orders (Civil) framed by the High Court. The first Appellate Court in
the present case did not do its duty properly and that has given rise to all the confu-
sion at the time of execution of the decree. It was its duty to correct its mistake when
it was brought to its notice by an application under section 152, civil Procedure Code
by the decree holder. The application was rejected by order dated 9.8.2000 on the
ground that the mistake sought to be corrected is not “clerical or arithmetical” and
the decree of the first Appellate Court has merged in the decree of this Court. The
Court has the inherent power to correct its mistake at any time. In this case the
decree passed by the first Appellate Court did not correctly state what the Court
actually decided. It is a well seitled principle that the act of the Court should not
prejudice any party. It is a maxim of law that the act of a Court shail prejudice no
man- acts curiae minimum gravabit. Every court has an inherent power to very or
amend its own decree or order so as to carry out its meaning. This power can be
exercised at any time.

31. PROVISIONAL RENT : Fixation of :-
M.P. Accommodation Control Act, Section 13 (2) :-
2002 (1) M.P.L.J. S.N. 5
Indramanisharma Vs. Vijay Kumar Sanghi :

Order of Rent Controlling Authority fixing interim rent under section 11 of the
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Act is not binding on Civil court. Civil Court may modify its order if Rent Controlling
Authority subsequently fixes standard rent under Section 10. 1979 MPLJ 757 fol-
lowed. '

32. REVIEW : Power of :-
C.PC.O.47R. 1
2002 (1) M.P.L.J. 441
Surendra Kumar Vs. State of M.P. :

Paragraph 10 of the Report is reproduced in toto :-

Recently in case of Lily Thomas etc. etc. Vs. Union of India and others,
reported in 2002 (3) AIR SCW 1760, it has been reiterated by the Supreme Court
after discussing the entire case law on the subject that for interference in review
petition there should be an error which is a patent and not a mere wrong decision
and the word any other sufficient reason appearing in 0.47, Civil Procedure Code
must mean “a reason sufficient on ground at least analogous to those specified in
the rule”. A wrong or erroneous decision can only be interfered in an appeal and not
in review: petition.

2

33. JURISDICTION OF CIVIL COURT : Ouster of By Agreement :-
C.P.C., Section 20 and Contract Act, Section 28 :-
2002 (1) M.P.L.J. 446 Sun Beverages (P) Ltd. and another D. Vivek and
Company and others :

The jurisdiction of the Court cannot be ousted on the basis of the invoices in
absence of specific written agreement between the parties for ousting the jurisdic-
tion of the Court. In order to give effect to the ouster clause in agreement regarding
jurisdiction, it has to be shown that the parties specifically agreed or acknowledged
through agreement to exclude the jurisdiction of the Court envisaged under provi-
sion of section 20 of the Civil Procedure Code. In facts and circumstances, the print-
ing of words ‘subject to Agra jurisdiction only’ on the invoices in itself was not the
ground to indicate that it was a part of agreement between both the parties to oust
the jurisdiction resulting from any disputes out of the business transactions as set-
tled at Bhind between the parties. The trial Court in the circumstances had commit-
ted no error in assuming the jurisdiction of court at Bhind on basis of averments
made in the plaint. AIR 1989 SC 1239 and AIR 1999 M.P. 44 relied on.

34. COURT FEES & SUITS VALUATION : Suit for declaration And Permanent
injunction :-
Court Fees Act, Section 7 (iv) (d), Art. 17 of the Sch. ll and Suits Valuation
Act, Section 8 :-
2002 (1) M.P.L.J. 458 :
Dharamraj Singh Chhdételal Singh Chouhan Vs. Vaidya Nath Prasad Khare
and others :
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The whole report is reproduced :-

This is a revision by the plaintiff against order dated 8-9-2001 of the 1st Addi-
tional District Judge, Sidhi in Civil Suit No. 22-A of 2000 by which he has been
directed to value the suit for purposes of court fee at Rs. 82,500/- and pay ad valorem
court fee.

2. The relevant averments in the plaint are that the defendant No. 1 granted sub-
lease of a portion of the plot shown in red ‘colour’ in the plaint map to the
plaintiff by lease-deed dated 29-7-1995 and placed him in possession thereof;
the plaintiff is in possession of this land and has raised some construction
thereon; the defendant No. 1 has got surrender deed dated 31.12.1999 in respect
of this land registered in his favour in which a consideration of Rs. 85,500/- has
been shown; the plaintiff has not signed on this deed and he is not a party to it;
it is forged and the defendant No. 1 is threatening to dispossess the plaintiff
from that plot. The piaintiff has claimed the relief of declaration that the said
surrender deed is void and of permanent injunction for restraining the defendents
from interfering with his possession on this plot.

3. Itis well settled that the question of court fee must be considered in the light of
the allegations made in the plaint and its decision cannot be influenced either
by the pleas in the written statement or by final decision of the suit on merits.

- This principle was laid down by the Supreme Court long back in Sathappa vs.
Ramanathan, AIR 1958 SC 245 and has been recently referred to by the Full
Bench of this court in Subhash Chand vs. MPEB, 2000 (3) MPLJ 522. The
impugned order shows that the trial judge was aware of this principle and yet it
has not applied it while deciding the dispute regarding payment of Court fee.
He has unnecessarily referred to the pleas of the defendant No. 1 in this re-
spect. He has gone into the question whether the plaintiff is in “settled posses-
sion” of the land or not. As already stated, the allegation in the plaint is decisive
for computation of court fee. The question of settled possession or unsettled
possession is irrelevant.

4. The case of the plaintiff is that he is in actual possession of the land and he is
not the executant of the surrender deed dated 31.12.1999. In such a situation
he is required to pay fixed court fee as per Article 17 of Schedule |l of the Court
Fees Act (hereinafter to be referred to as the Act) on the relief of declaration
claimed by him. This point has been settled by the Full Bench of this Court in
Santosh vs. Gyansunder, 1970 MPLJ 363 where it was ruled that if the plain-
tiff is not bound by the decree, agreement or document he is not required to
have it set aside and he can pay court fee under Article 17 of Schedule Il of the
Act. In such a case section 7 (iv) (c) of the Act is not attracted.

5. For claiming the relief of permanent injunction the court fee payable is as per
section 7 (iv) (d) of the Act. The plaintiff is at liberty to put his own valuation on
such a relief, of course, it should not be wholly unreasonable or arbitrary. This
has been clarified in Raj Kaur vs. Kinetic Gallery, 2000 (2) MPLJ 72 that in
cases falling within paragraph (iv) of section 7, the plaintiff is entitled to put his
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own valuation. The Court normally accepts the valuation put by the plaintiff if it
is not too low or high. In the present case the plaintiff has valued the suit for the
purpose of injunction under section 7 (iv) (d) of the Act and that valuation is Rs.
20,000. He has paid the Court fee accordingly. The market value of the prop-
erty is not the criterion for valuation under any of the clauses of section 7 (iv) of
the Act. It is the value of the relief sought that is the basis. The plaintiff has
correctly valued the suit for injunction. This would also be the value for pur-
poses of pecuniary jurisdiction of the Court for the relief of injunction as per
section 8 of the Suits Valuation Act. In Sabina vs. Mohd. Abdul, 1997 (1)
MPLJ 554 it has been held that section 7 (iv) (d) would be applicable for valu-
ing the relief of injunction and Article 17 of Schedule Il will apply in respect of
court fee payable for declaration. That is also the view taken in Ambaram vs.
Pramilabai, 1997 (I) MPLJ 13.

6. In a case where fixed court fee is payable as per Schedule |l Article 17 of the
Court Fees Act for the relief of declaration the question is what should be the
value for purposes of pecuniary jurisdiction. Section 8 of the Suits valuation
Act is inapplicable in this respect as the court fee is not payable ad valorem but
it is fixed court fee which is payable. In respect of revenue paying land rules
have been framed under section 3 of the Suits Valuation Act and these rules
would apply for valuation for the purpose of pecuniary jurisdiction as held by a
Division Bench of this Court in Moolchand vs. Khushed Bi, 1983 MPLJ 767.
However, these rules do not cover the land which is not agricultural land and,
therefore, not assessed to land revenue. Therefore, as observed in Rajkumar
vs. Kinetic Gallery 2000 (2) MPLJ 72, in a suit claiming relief in respect of
land or interest in land not liable to be assessed to land revenue, the value has
to be put by plaintiff which should be actual value of the relief. It cannot be too
high or too low. Normally, value of an immovable property is its market value.

7. In a suit in which fixed court fee is payable as per Article 17 Schedule Il of the
Court Fees Act, the market value of the immovable property, is normally the
criterion for purposes of the pecuniary jurisdiction.

In the present case the suit for purposes of pecuniary jurisdiction has been
valued at Rs. 85,500/- so far as the relief of declaration is concerned, and it cannot
be said to be improper, the plaintiff is not required to pay the court fee on the valua-
tion for the purpose of pecuniary jurisdiction. The trial Court has wrongly directed
the plaintiff to pay the court fee on the value of Rs. 85,500/- and that order is set
aside. The trial judge is advised to study the law relating to the court fee and suits
valuation by referring to the statutory provisions and the case law on those provi-
sions and then should proceed to decide the question of valuation of the suit for
purposes of court fee and jurisdiction.

The revision is allowed and the impugned order is set aside. There was no
need of notice to the defendants as the question of court fee is between the plaintiff
and the State as held in Haricharan Vs. M. Ojha, 2001 (2) MPLJ 152= 2001 (2) JLJ
122.

®
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35. COMPULSORY RETIREMENT: employee need not be heard before pass-
ing the order :
M.P. Civil Services (Pension) Rules, 1976, R. 42 :-
2002 (1) M.P.L.J. 461
Baldeo Krishna Bahl Vs. State of M.P. and others :

For passing order of compulsory retirement under M.P. Civil Services (Pen-
sion) Rules, 1976, the service record of the employee is to be taken into considera-
tion to find whether he is suitable for retention in Government Service and if it is
found in the negative, order of compulsory retirement can be passed. Since the or-
der of compulsory retirement is not punitive in nature, it is not necessary to hear the
employee before passing of the order. This order can be passed by taking into con-
sideration annual confidential report which has not been communicated. As a matter
of fact, utility of public servant is determining factor which can be assessed on the
basis of performance during the past years. 1994 SCC (L & S) 1952, 1993 SCC
(L&S) 521 and 2001 AIR SCW 862 relied on.

36. SPECIFIC PERFORMANCE :
Specific Relief Act, Section 22, Transfer of Property Act, Section 55 (1) (f)
And C.P.C., Sections 151 and 152 :-
2002 (1) M.P.L.J. 475
Mohd. Yukub Vs. Abdul Rauf :

Decree for specific performance of contract of sale of immovable property
granted in favour of plaintiff-Decree is silent about the delivery of possession of the
property. In execution of the decree sale deed executed in favour of the plaintiff by
Court with the recital that plaintiff would be put in possession of the house pursuant
to the execution of the sale deed-Application by plaintiff under Sections 151 and
152 CPC for amendment of decree to incorporate the relief of possession. Applica-
tion opposed by judgment-debtor on the ground that such prayer was not included in
the plaint and that executing court cannot go beyond the decree. Application dis-
missed by the Executing Court.

Held :

The impugned order passed by the executing Court is contrary to law. The
sale-deed having been executed by the Court on behalf of the judgment-debtor in
favour of the decree- holder and sale-deed having been registered has the effect of
the transfer of title in the house from the judgment-debtor to the decree-holder. He is
entitled to possession as provided in section 55 (1) (f) of the Transfer of Property
Act. The executing Court has the power to direct delivery of possession of the prop-
erty to the decree-holder even if the decree for specific performance of contract is
silent on that point. The person in whose favour the decree for specific performance
of contract has been passed is entitled to possession of the property. The relief of
possession is implicit or inherent in the prayer for specific performance of a contract
for sale of the property. The executing court in the decree for specific performance of
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the contract of sale can grant possession to the decree-holder. Babu Lal Vs. M/s
Hazari Lal Kishori Lal, AIR 1982 SC 818 and Bata Shoe Co. (p) Ltd. Vs. Preetam
Das, 1982 MPLJ 560 and Shrikrishna Vs. Sitaram, 1997 (2) MPLJ 501relied on.

It was further held the amendment pleaded for by the decreeholder can be
allowed even in the execution proceedings.

37. AMENDMENT OF PLEADINGS : ‘At any stage of proceedings’- stage of
judgment is also stage of proceedings.
C.P.C.,0.6 R. 17 :-
2002 (1) M.P.L.J. 482
Swami Vivekanand Shishu Mandir and another Vs. Smt. Fehmida Begam :

Case closed for judgment- plaintiff submitting application for amendment in
plaint- Application opposed by defendant mainly on the ground that as the case was
closed for judgment trial court has no jurisdiction to entertain the application.

Held :
Part of para 4 and paras 5, 6 and 7 of the report are reproduced in toto :

Order 6, Rule 17, Civil Procedure Code provides that the Court may “at any
stage of the proceedings” allow either party to amend his.pleadings. It is argued that
after the case was closed for judgment there remained no stage of the proceedings
and, therefore, the trial Court could not allow the amendment. In support of his argu-
ments the learned counsel for the petitioners has cited the decision of this Court in
Dhirendra Vs. State Bank of India, 1993 M.P.L.J. 607. 1t has been held in this case
that where a suit was closed for judgment in trial Court and an application for amend-
ment was filed before the pronouncement of judgment, the Court has no jurisdiction
to entertain or allow the application under O. 6 R. 17, CPC. A perusal of this judg-
ment shows that the earlier decision of this Court in Badri Prasad Vs. S. Kripal
Singh 1981 MPLJ 606 = AIR 1981 M.P. 228 was not brought to the notice of the
Bench. The dictum of this Court in that case was as follows.

“The suit is commenced on the presentation of plaint as is obtainable from
Order 4, Rule 1, Civil Procedure Code instituted as “Suit to be commenced by
plaint” and is disposed of so far as the trial Court is concerned, on the pro-
nouncement of judgment under Order 20, Rule 3 of the Civil Procedure Code.
This being the position regarding the commencement of the suit and its termi-
nation in the trial Court, in the light of the discussion contained in the preceding
paragraph of this order, the irresistible conclusion is that delivery of judgment
by the trial Court is a stage in the proceeding. In this view of the matter, it can
safely be held that because of the expression “at any stage of the proceedings”
employed in Order 6, Rule 17 of the Civil Procedure Code, the Court is compe-
tent to allow either party to alter or amend his pleading any time before the
judgment is pronounced, as till then the Judge has the seisin over the case and
is not functus officio®.
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5. In case the aforesaid decision of this Court had been brought to the notice of
the Bench which decided Dhirendra’s case the Bench would have either agreed
with the said dictum laid down earlier or in case of any disagreement with the
earlier view, the case could have been referred to a larger Bench as laid down
by the Supreme Court in Ayyaswami Gounder vs. Munnuswamy Gounder,
AIR 1984 S.C. 1789 and Eknath vs. State of Maharashtra, AIR 1977 SC
1177.In Badri Prasad’s case decision of the Supreme Court in Arjun Singh
vs. Mohindra Kumar, AIR 1964 S.C. 993 which interpreted Order 9, Rule 7,
Civil Procedure Code was held to be inapplicable to the construction of the
words “at any stage of the proceedings” in Order 6, Rule 17, Civil Procedure
Code.

6. In Narendra Singh vs. Maltidevi, 1993 MPLJ 610 another Bench of this Court
following Badri Prasad’s case held that the Court can entertain an application
for amendment under Order 6, Rule 17, Civil Procedure Code even if the case
is reserved for delivery of judgment. The same view has again been taken in
Kamta Prasad vs. Vidyawati, 1995 M.P.L.J. 127.

7. In view of the above decisions the law laid down in Badri Prasad’s case and
followed in the two later decisions has to be treated correct and it must be held
that the application under Order 6, Rule 17, Civil Procedure Code for amend-
ment is legally maintainable even at the stage when the arguments have been
heard and the case has been closed for judgment. The amendment at that
stage should be allowed only if it is really necessary for determining the real
questions in controversy between the parties and it does not work injustice to
the other side. The discretion in this respect must be exercised judiciously
after considering all the aspects.

38. COURT FEES AND SUITS VALUATION :
Court Fees Act, Section 7 (iv) (c¢) and Suits Valuation Act, Section 8 :-
2002 (1) M.P.L.J. 489
Shabbir Hussain and others Vs. Naade Ali and others :

Suit by plaintiff/landlord for eviction and arrears of rent-plaintiffs also seeking
declaration that they are the owners of the suit house and the defendants are their
tenants- Relief of permanent injunction that the defendants No. 1, 2 and 3 be re-
strained from recovering rent from Defendant Nos. 4 to 7 also sought :

Held :

The allegations in the plaint are that the plaintiffs are the owners of the house
and the defendants are their tenants; the defendants Nos. 1 to 3 have now started
claiming to be co-owners of the house and thus a cloud has been cast on the title of
the plaintiffs and for removal of that cloud they are seeking the relief of declaration of

-title and also the consequential relief of permanent injunction as mentioned above.
The relief of injunction in this case flows from the relief of declaration claimed by the
plaintiffs. The two reliefs are not independent or unrelated. The valuation of the suit
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for purposes of court fee should be as per section 7 (iv) (c) of the Act and not accord-
ing to article 17 (iii) of Schedule |l and section 7 (iv) (d) of the Act. But for the said
reliefs as prayed in the present case the market value of the house is not the crite-
rion. The plaintiffs claim to be in juridical possession of the house through their ten-
ants. They are not seeking possession of the house on the basis of their title. The
suit under section 7 (v) (c) of the Court Fees Act is required to be valued “according
to the amount at which the relief sought is valued”. The real basis of valuation is the
value of the reilef sought. Normally, the plaintiff is at liberty to value the relief claimed.
The Court can correct it if it is arbitrary. It is not the value of the thing affected that
settles the value of the relief sought. It is the value of the relief sought which has to
be determined. What has to be valued is the relief and not the thing affected. The
real relief claimed is the removal of the cloud cast on the title of the plaintiffs by the
acts of the defendants. The subject matter of the suit covered by the reliefs of decla-
ration and injunction is the said relief of declaration and injunction at Rs. 600/- is
proper and it cannot on the facts pleaded in this case be said to be arbitrary or
outrageous.

In the recent decision of this Court in Rajkumar vs. Kinetic Gallery, 2000 (2)
MPLJ 72 all the earlier decisions on the point have been considered and it has
been held that in cases falling under section 7 (iv) of the Act the plaintiff is
entitled to put his own valuation. The Court normally accepts the valuation put
by the plaintiff if it is not too low or high. The valuation at Rs. 300/- for the relief
of declaration and permanent injunction under section 7 (iv) (c) of the Act was
held to be proper and the valuation of Rupees three lacs was held to be exag-
gerated and was directed to be deleted.

39. EVICTION :
M.P. Accommodation Control Act, Section 12 (1) (f) :-
2002 (1) M.P.L.J. 497
Sakharam Vishwanath Prasad Agrawal Vs. Vijay Kumar Jain and others :

Suit of eviction- Premises in occupation of tenant bona-fide required by plaintiff
No. 2 for running his business of printing press-Death of plaintiff No. 2-Widow of
plaintiff No. 2 brought on record as legal representative carrying business of print-
ing press and requiring suit shop for that business-Widow of plaintiff No. 2 can es-
tablish her need for suit accommodation for the existing business left by her hus-
band-She need not be driven to file separate suit for that purpose-According to the
amended plaint the widow of the original plaintiff was carrying on the existing busi-
ness of her late husband. There was need of the suit accommodation for that pur-
‘pose as the accommodation with her was insufficient. (1975) SCC 770, (1981) 3
SCC 103, (1997) 4 SCC 413, AIR 1997 SC 2510, (1999) 8 SCC 1 and 2001 (2)
MPLJ 1 (SC) relied on.
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40. AWARD : Execution of :-
Arbitration And Conciliation Act, 1996, Section 36 :
Condition Precedent For Invoking Section 36 :-
2002 (1) M.P.L.J. 500
Vishnu Prasad Gontiya and another Vs. Ashok Leyland Finance Limited.
Jabalpur and another :

The condition precedent before invoking section 36 of the Arbitration and Can-
cellation Act for enforcement of the award is that either the time for making an appli-
cation to set aside the award under section 34 of the Act has expired or application
having been made has been refused. There is no need of obtaining any stay order
from the Court where the application under section 34 of the Act has been made. If
such application has been made in time and until it has been “refused” the applica-
tion for enforcement of the award under section 36 ef the Act would not be maintain-
able and the enforcement would remain stayed automatically until the application
under section 34 of the Act is decided. Prima-facie this result flows from the interpre-
tation of the plain language of section 36 of the Act.

41. KHASRA : Entries Made in Remarks Column - Evidentary Value :-
M.P. Land Revenue Code, 1959, Section 117 :-
2002 (1) M.P.L.J. 508
Maltibai Madhukar Rao Maratha Vs. Subhashchandra Kishorilal Jaiswal
and others :

There is no presumption of entries in the remarks column of the Khasra. The
entries made in the remarks column of Khasra cannot claim any presumptive value
as regards its correctness as the provisions of M.P. Land Revenue Code do not
require the Patwari to make such entry in the remarks column.

(i) ADVERSE POSSESSION :- VENDEES POSSESSION NOT ADVERSE

Vendee’s possession under an agreement of sale is permissive possession
and not adverse. It is well said that the possession of vendee to an agreement
of sale is permissive and not adverse. A person who is in possession of the
property under an agreement for sale is in permissive possession in anticipa-
tion of sale by the owner hence his possession cannot be adverse to the owner.

Achal Reddy Vs. Ra. Krishana. AIR 1990SC 553 and Mohanlal Vs. Mirja,
AIR 1996 SC 910 relied on.

42. COMPROMISE DECREE : Challenge on the Ground of unlawfuliness.
C.P.C., 0. 23 R. 3 and Section 151 :-
2002 (1) M.P.L.J. 617
Raghuvir Singh and others Vs. Ramdarshan Ramcharan Kirar and
Others :

Compormise Decree-Suit to Challange Such Decree-ThougH such suit is barred
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under O. 23 R. 3-A, trial Court can treat subsequent suit as an application under
Section 151.

Held :

There is no procedural hurdle in treating the suit which is legally not maintain-
able as an application under section 151, Civil Procedure Code in the earlier suit.
The procedure devised by the Court to entertain an application under section 151,
Civil Procedure Code for enquiring whether the compromise was unlawful is a judi-
cial innovation in order to ensure that a party does not suffer because he was the
victim of fraud or misrepresentation or the compromise is otherwise unlawful. Even
after the decree has been passed on the basis of a compromise after verification by
the Court, it is still permissible in a given case to assail the compromise on the
ground of. its unlawfulness. A separate suit has been barred but by a process of
interpretation a procedure has been carved out to challenge an unlawful compro-
mise. It would only be an extension of the said innovative thinking to treat the suit as
an application under section 151, Civil Procedure Code in the earlier suit. Therefore,
in substance the trial Court had not committed any legal error in fixing the case for
inquiry whether the compromise was lawful. The trial Court directed to treat the sub-
sequent civil suit as an application under section 151 and then proceed further ac-
cording to law. AIR 1993 SC 1139 and 2000 (3) MPLJ 204, relied on.

43. INHERENT POWERS OF HIGH COURT : Exercise of after dismissal of
revision : :
Cr.P.C., 1973, Sections 397 and 482
Rajinder Prasad Vs. Bashir & Ors., 2002 (1) ANJ (SC) 13 :

Held :

We are of the opinion that when the earlier revision petition filed under section
397 of the Code had been dismissed as not pressed, the accused-respondents could
not be allowed to invoke the inherent powers of the High Court under Section 482 of
the Code for the grant of the same relief. :

Referring to its earlier decision on this point in Krishnan & Ano.Vs. Krishnaveni
& Ors.(997) 4 SCC 241, The Apex Court further held :

A perusal of the aforesaid judgment, however, shows that the reliance by the
learned judge was misplaced. This Court in Krishnan’s case (supra) had held that
though the power of the High Court under section 482 of the Code is very wide yet
the same must be exercised sparingly and cautiously particularly in a case where
the petitioner is shown to have already invoked the revisional jurisdiction under sec-
tion 397 of the Code. Only in cases where the High Court finds that there has been
failure of justice or misuse of judicial mechanism or procedure, sentence or order
was not correct, the High Court may, in its discretion, prevent the abuse of the proc-
ess or miscarriage of justice by exercise of jurisdiction under section 482 of the
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Code. It was further held, “Ordinarily, when revision has been barred by section 397
(3) of the Code, a person-accused/complainant cannot be allowed to take recourse
to the revision to the High Court under Section 397 (1) or under inherent powers of
the High Court under Section 482 of the Code since it may amount to circumvention
of provisions of section 397 (3) or section 397 (2) of the Code”.

3l

12.

COGNIZANCE OF OFFENCES : Scope of powers of the Magistrate u/s 190
Cr.P.C. to take cognizance of offences against persons not proceeded
against by police-Powers u/s 319 Cr.P.C. vis-a-vis Sec. 190 Cr.P.C.

Note : Paragraphs 11 and 12 of the report reproduced in toto :

Under this section (sec. 190 Cr.P.C.) a Magistrate has jurisdiction to take cog-
nizance of offences against such persons also who have not been arrested by
the police as accused persons, if it appears from the evidence collected by the
police that they were prima-facie guilty of offence alleged to have been commit-
ted. Section 209 of the Code prescribes that when in a case instituted on a
police report or otherwise, the accused appears or is brought before the Magis-
trate and it appears to the Magistrare that the offence is triable exclusively by
the Court of Sessions he shall commit, after compliance with the provisions of
Section 207 of Section 209, as the case may be, the case to the court of Ses-
sions and subject to the provisions of the Code, pass appropriate orders. This
Section refers back to Section 190, as is evident from the words “instituted on a
police report“ used in Section 190 (1) (b) of the Code. While dealing with the
scope of Section 190 this Court in Raghubans Dubey v. state of Bihar (1967
(2) SCR 423) held that the cognizance taken by the Magistrate was of the of-
fence and not of the offenders. Having taken cognizance of the offence, a Mag-
istrate can find out who the real offenders were and if he comes to the conclu-
sion that apart from the persons sent by the police some other persons were
also involved, it is his duty to proceed against those. persons as well.

Approving the judgment in Raghubans Dubey’s case (supra) this Court in
M/s. Swill Ltd. v. State of Delhi & Anr. (JT 2001 (6) SC 405 : 2001 (2) ANJ
(S.C.) 1005) held :

“... in the present case there is no question of referring to the provisions of
Section 319 Cr.P.C. That provision would come into operation in the course of
any inquiry into or trial of an offence. In the present case, neither the Magistrate
is holding inquiry as contemplated under Section 2 (g) Cr.P.C. nor the trial had
started. He was exercising his jurisdiction under Section 190 of taking cogni-
zance of an offence and issuing process. There is no bar under Section 190
Cr.P.C. that once the process is issued against some accused on the next date,
the Magistrate cannot issue process to some other person against whom there
is some material on record, but his name is not included as accused in the
charge sheet.”
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44. HIRE PURCHASE AGREEMENT : Nature of Rights of the hirer and the per-
son from whom the goods are hired- repossession of goods by person
from whom goods hired- effect? No offence committed.

Charanjit Singh Chadha & Ors. Vs. Sudhir Mehra, 2002 (1) ANJ (SC) 22
2002 (1) MPLJ 321 SC :

Held :

The hire-purchase agreement in law is an executory contract of sale and con-
fers no right in rem on hirer until the conditions for transfer of the property to him
have been fulfilled. Therefore, the repossession of goods as per the term of the
agreement may not amount to any criminal offence.

45. ABETMENT : Whether there can be abetment of an abatement- ‘No’- Abet-
ment to commit suicide- abetment of offence punishable with imprison-
ment- offence be not committed. :
I.LP.C., Section 116 and 306
Satvir Singh & Ors. Vs. State of Punjab & Anr. 2002 (1) ANJ (SC) 68 :

Held :

The former (i.e.Section 116) is “abetment of offence punishable with imprison-
ment- if offence be not committed.” But the crux of the offence under section 306
itself is abetment. In other words, if there is no abetment there is no question of
offence under section 306 coming into play. It is inconceivable to have abetment of
an abetment. Hence there cannot be an offence under section 116 read with Section
306 |.P.C.

IIl. LP.C., SECTIONS 511 AND 304 B

ATTEMPT : Attempt to commit dowry death (i.e. an offence punishable u/
s 304 B.I.P.C.)

Note : Paras, 9, 10, 11 and 12 of the report reproduced in toto :

Now, we have to see whether the appelianats can be convicted under Section
511 read with section 304-B IPC. For that purpose it is necessary to extract section
511 as under :

“511. Punishment for attempting to commit offences punishable with imprison-
ment for life or other imprisonment. - Whoever attempts to commit an offence pun-
ishable by this Code with imprisonment for life or imprisonment, or to cause such an
offence to be committed, and in such attempt does any act towards the commission
of the offence, shall, where no express provision is made by this Code for the pun-
ishment of such attempt, be punished with imprisonment of any description provided
for the offence, for a term which may extend to one-half of the imprisonment for life
or, as the case may be, one-half of the longest term of imprisonment provided for
that offence or with such fine as is provided for the offence, or with both.

10. The above section is the solitary provision included in the last chapter of the
I.P.C. under the title “of Attempts to Commit offences. it makes attempt to com-
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11.

12,

mit an offence punishable. The offence attempted should be one punishable by
the Code with imprisonment. The conditions stipulated in the provision for com-
pletion of the said offence are : (1) The offender should have done some act
towards commission of the main offence. (2) Such an attempt is not expressly
covered as a penal provision elsewhere in the Code.

Thus, “attempt” on the part of the accused is sine qua non for the offence under
Section 511. Before considering the question as to what is meant by doing “any
act towards the commission of the offence” as an inevitable part of the process
of attempt, we may point out that the last act attributed to the accused in this
case is that they asked Tejinder Pal Kaur (PW-5) to go the rail track and commit
suicide. That act of the accused is alleged to have driven the young lady to
proceed to the railway line on the next morning to be run over by the train.
Assuming that the said act was perpetrated by the appellants and that the said
act could fall within the ambit of “attempt” to commit the offence under Section
304-B it has to be considered whether there'is any other express provision in
the Code which makes such act punishable. For this purpose we have to look
at Section 498-A which has been added to the |.P.C. by Act 46 of 1983. That
provision makes “cruelty” (which a husband of a woman or his relative subjects
her to) as a punishable offence. One of the categories included in the explana-
tion to one said section (by which the word cruelty is defined) is thus :

“(a) Any wilful conduct which is of such a nature as is likely to drive the woman
to commit suicide or to cause grave injury or danger to life, limb or health
(whether mental or physical) of the woman.”

Thus, if the act of the accused asking Tejinder Pal Kaur (PW.-5) to go and
commit suicide had driven her to proceed to the railway track for ending her life
then it is expressly made punishable under Section 498-A. |.P.C. When it is so
expressly made punishable the act involved therein stands lifted out of the pur-
view of Section 511 I.P.C. The very policy underlying in Section 511 seems to
be for providing it as a residuary provision. The corollary, therefore, is that the
accused, in this case, cannot be convicted under Section 511 on account of the
acts alleged against him.

I.P.C., SECTIONS 304 B, 306 AND 498 A AND EVIDENCE ACT, SEC. 113A

lil. Abetment of Suicide - Cruelty or harassment“soon before her death”
used in section 304 B IPC, but not used as such in section 113 A,
Evidence Act- effect-to constitute offence u/s 306 r/w/s/ 113-A Evi-
dence Act cruelty and harassment need not necessarily be soon be-
fore hicy deaih

Held :
Section 306 IPC when read with section 113-A 2f the Evidence Act has only

enabled the court to punish a husband or his relative who subjecied a woman to
cruelty (as envisaged in section 498-A IPC), if such woman committed suicide within
7 years of her marriage. It is immaterial for section 306 IPC whether the crueity or
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harassment was caused “soon before her death” or earlier. If it was caused, “soon
before her death” the special provision in section 304-B |.P.C. would be invokable,
otherwise resort can be made to Section 306 |I.P.C. No doubt Section 306 IPC read
with section 113-A of the Evidence Act is wide enough to take care of an offence
under Section 304-B also. But latter is made more serious offence by providing a -
much higher sentence and also by imposing a minimum period of imprisonment as
the sentence. In other words, if death occurs otherwise than under normal circum-
stances within 7 years of the marriage as a sequel to the cruelty or harassment
inflicted on a woman with demand of dowry, soon before her death. Parliament in-
tended such a case to be treated as a very serious offence punishable even upto
imprisonment for life in appropriate cases. It is for the said purpose that such cases
are separated from the general category provided under Section 306 IPC (read with
Section 113-A of the Evidence Act) and made a separate offence.

DOWARY PROHIBITION ACT, 1961: SEC. 2

IV. Dowry Death : Section 304 B IPC and Section 2 Dowry prohibition
Act, 1961- Phrase used in Sec-2, ‘in connection with the marriage of
the said parties’- connotation of- customary payments in connection
with birth of a child- held not enveloped within the term ‘dowry’

NOTE : Paras 20 and 21 of the report reproduced :

20. Prosecution, in a case of offence under Section 304-B |.P.C. cannot escape
from the burden of proof that the harassment or cruelty was related to the de-
mand for dowry and also that such cruelty or harassment was caused “soon
before her death”. The word “dowry” in Section 304-B has to be understood as
it is defined in Section 2 of the Dowry Prohibition Act, 1961. that definition
reads thus :

“In this Act, ‘dowry’ means any property or valuable security given or agreed to
be given either directly or indirectly.

(a) by one party to marriage to the other party to marriage; or

(b) by the parents of either party to a marriage or by any other person, to
either party to the marriage or to any other person, at or before or any time
after the marriage in connection with the marriage of the said parties, but
doesn't include dower or mahr in the case of persons to whom the Muslim
Personal law (Shariat) applies.”

21. Thus, there are three occasions related to dowry. One is before the marriage,
second is at the time of marriage and the third is “at any time” after the mar-
riage. The third occasion may appear to be an unending period. But the crucial
words are “in connection with the marriage of the said parties”. This means that
giving or agreeing to give any property or valuable security on any of the above
three stages should have been in connection with the marriage of the parties.
There can be many other instances for payment of money or giving property as
between the spouse. For example, some customary payments in connection
with birth of a child or other ceremonies are prevalent in different societies.
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Such payments are not enveloped within the ambit of “dowry” Hence the dowry
mentioned in Section 304-B should be any property or valuable security given
or agreed to be given in connection with the marriage.

46. COUNTERFEIT CURRENCY NOTES OR BANK NOTES : use and posses-
sion of- mens-rea essential for conviction;
I.P.C., Sections 489-B and 489-C :
Umashanker Vs. State of Chhattisgarh, 2002 (1) ANJ (SC) 85 :

Held :

As perusal of the provisions, extracted above, shows that mens:rea of offences
under Sections 489-B and 489-C is, “knowing or having reason to believe the cur-
rency-notes or bank-notes are forged or counterfeit” Without the aforementioned
mens-rea selling, buying or receiving from another person or otherwise trafficking in
or using as genuine forged or counterfeit currency notes or bank notes, is not enough
to constitute offence under section 489-B of |.P.C. So also possessing or even in-
tending to use any forged or counterfeit currency notes or bank notes is not sufficient
to make out a case under Section 489-C in the absence of the mens-rea noted above.

47. Inherent Powers of The High Court- Scope of
Cr.P.C., 1973 Section 482
Dinesh Duit Joshi Vs. The State of Rajasthan & Anr. 2002 (1) ANJ (SC) 89

Held : : :

Section 482 of the Code of Criminal Procedure confers upon the High Court
inherent powers to make such orders as may be necessary to give effect to any
order under the Code, or to prevent abuse of the process of the Court or otherwise to
secure the ends of justice. It is well established principle of law that every Court has
inherent power to act exdebito-justitiae to do that real and substantial justice for the
administration of which alone it exists or to prevent abuse of the process of the
Court. The principle embodied in Section is based upon the maxim: Quando lex
aliquid quicuiconcedit, conceder videtur id quo res ipsa ease non protest i.e. when
the law gives anything to anyone, it gives also all those things without which the
thing itself would be unavoidable. Section does not confer any new power, but only
declares that the High Court possess inherent powers for the purposes specified in
the Section. As lacunae are some times found in procedural law, the Section has
been embodied to cover such lacunae wherever they are discovered. The use of
extraordinary powers conferred upon the High Court under this Section are however
required to be reserved, as far as possible, for extraordinary cases.

48. RAPE : Prosecutrix is not an acoomplice- her testimony is not required to
be corroborated in material particulars
I.P.C., Section 376 (2) (g) & Evidence Act, Section 114 A
Dilip & Anr.Vs. State of M.P., 2002 (1) ANJ (SC) 94 :
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Held .
(NOTE : Paragraphs 12 and 13 reproduced in toto)

The law is well-settled that prosecutrix in a sexual offence is not an accomplice
and there is no rule of law that her testimony cannot be acted upon and made basis
of conviction unless corroborated in material particulars. However, the rule about
the admissibility of corroboration should be present in the mind of the judge. In State
of H.P. v. Gian Chand (2001 (6) SCC 71) on a review of decisions of this Court, it
was held that conviction for an offence of rape can be based on the sole testimony of
the prosecutrix corroborated by medical evidence and other circumstances such as
the report of chemical examination etc., if the same is found to be natural, trustwor-
thy and worth being relied on. This Court further heid :

“If evidence of the prosecutrix inspires confidence, it must be relied upon
without seeking corroboration of her statement in material particulars. If
for some reason the court finds it difficult to place implicit reliance on her
testimony, it may look for-evidence which may lend assurance to her testi-
mony, short of corroboration required in the case of an accomplice. The
testimony of the prosecutrix must be appreciated in the background of the
entire case and the trial court must be alive to its responsibility and be
sensitive while dealing with cases involving sexual molestiation... ”

13. In Madan Gopal Kakkad v. Naval Dubey and Anr. (1992 (3) SCC 204) this
Court has held (vide para 33) that lack of oral corroboration to that of a
prosecutrix does not come in the way of safe conviction being recorded pro-
vided the evidence of the victim does not suffer from any basic infirmity, and the
‘probabilities factor’ does not render it unworthy of credence, and that as a
general rule, corroboration cannot be insisted upon, except from the medical

" evidence, where, having regard to the circumstances of the case, medical evi-
dence can be expected to be forthcoming.

49. CRIMINAL TRIAL : Murder- Evidence of Last Seen Together- What consti-
tuted?
I.P.C., Section 302
Subhash Chand Vs. State of Rajasthan, 2002 (1) ANJ (SC) 116 :

To constitute evidence of last seen together, the evidence must definitely per-
mit an inference being drawn that the victim and the accused were seen together at
a point of time in close proximity with the time and date of the commission of crime.

ll. ALIBI-PLEA OF- MEANING OF :

Literal meaning of alibi is ‘elsewhere’. In law this term is used to express that
defence in a criminal prosecution, where the party accused, in order to prove that he
could not have committed the crime charged against him, offers evidence that he
was in a different place at that time. The plea taken should be capable of meaning
that having regard to the time and place when and where he‘is alleged to have
committed the offence, he could not have been present. The plea of alibi postulates
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the physical impossibility of presence of the accused at the scene of offence by
reason of his presence at another place. (See : Law Lexicon, P. Ramnath lyer, Sec-
ond Edition p. 487). Denial by an accused or an assertion made by his employer that
the accused was on leave or absence from duty on the date of offence does not, by
any stretch of reasoning or logic, amount to pleading alibi.

50. CHEQUE/NEGOTIABLE INSTRUMENT : Presumption That It has been
Drawn For Consideration- Burden to prove contrary on the accused-mere
denial without leading any evidence- burden not discharged.

Negotiable Iinstruments Act, Sections 118, 138 and 139
K.N. Beena Vs. Muniyappan & Anr., 2002 (1) ANJ (SC) 175 :

Held :

Under Section 118, unless the contrary was proved, it is to be presumed that
the Negotiable Instrument (including a cheque) had been made or drawn for consid-
eration. Under section 139 the Court has to presume, unless the contrary was proved,
that the holder of the cheque received the cheque for discharge, in whole or in part,
of a debt or liability. Thus in complaints under section 138, the Court has to presume
that the cheque had been issued for a debit or liability. This presumption is rebutable.
However the burden of proving that a cheque had not been issued for a debt or
liability is on the accused. This Court in the case of Hiten P. Dalal vs. Bratindranath
Banerjee reported in 2001 (6) SCC 16 : 2001 (2) ANJ SC 934 has also taken an
identical view.

51. CRIMINAL TRIAL :
F.I.R.- Object of insistence on its prompt lodging and sending its copy to
local-Magistrate -
Thanedar Singh Vs. State of Madhya Pradesh, 2002 (1) ANJ (SC) 210 :

NOTE : The Apex Court quoted with approval following observations made in
Meharaj Singh Vs. State of U.P. (1994) 5 SCC 188 :

“FIR in criminal case and particularly in a murder case is a vital and valuable
piece of evidence for the purpose of appreciating the evidence led at the trial. The
object of insisting upon prompt lodging of the FIR is to obtain the earlier information
regarding the circumstance in which the crime was committed, including the names
of the actual culprits and the part played by them, the weapons, if any, as also the
names of the eyewitnesses, if any, Delay in lodging the FIR often results in embel-
lishment, which is a creature of an after thought. On account of delay, the FIR not
only gets bereft of the advantage of spontaneity danger also creeps in of the intro-
duction of a coloured version or exaggerated story. With a view to determine whether
the FIR was lodged at the time it is alleged to have been recorded, the courts gener-
ally look for certain external checks. One of the checks is the receipt of the copy of
the FIR, called a special report in a murder case, by the local Magistrate. If this
report is received by the Magistrate late it can give rise to an inference that the FIR
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was not lodged at the time it is alleged to have been recorded, unless, of course the
prosecution can offer a satisfactory explanation for the delay in despatching or re-
ceipt of the copy of the FIR by the local Magistrate.

52. CRIMINAL COMPLAINT : Objection regarding maintainability- whether can
be raised before framing of charges-‘Yes’.
Cr.P.C., Sections 200, 202 and 204
M/s Kunstocom Electronics (I) Pvt. Ltd. Vs. Gilt Pack Ltd. & Anr., 2002 (1)
ANJ (SC) 335 :

Held :

There is no hard and fast rule that the objection as to cognizability of offence
and maintainability of the complaint should be allowed to be raised only at the time
of framing the charge. In any case, we have the authority of the judgment of this
Court in the case of Ashok Chaturvedi and Ors. Vs. Shitual H. Chanchani & Anr.
(1998) 7 SCC 698 to hold that the determination of the question as regards the
propriety of the order of the Magistrate taking cognizance and issuing process need
not necessarily wait till the stage of framing the charge. G.B. Patnaik, J. speaking for
the Court observed thus :

“This argument, however, does not appeal to as inasmuch as merely because
an accused has a right to plead at the time of framing of charges that there is no
sufficient material for such framing of charges as provided in Section 245 of the
Criminal Procedure Code, he is debarred from approaching the court even at an
earlier (sic earlier) point of time when the Magistrate takes cognizance of the offence
and summons the accused to appear to contend that the very issuance of the order
of taking cognizance is invalid on the ground that no offence can be said io have
been made out on the allegations made in the complaint petition.

53. JUVENILE : determination of and finding about age
Juvenile Justice Act, 1986
Rajinder Chandra Vs. State of Chhattisgarh & Anr. 2002 (1) ANJ (SC) :

While dealing with question of determination of the age of the accused for the
purpose of finding out whether he is a juvenile or not, a hyper-technical approach
should not be adopted while appreciating the evidence adduced on behalf of the
accused in support of the plea that he was a juvenile and if two views may be possi-
ble on the said evidence, the court should lean in favour of holding the accused to be
a juvenile in borderline cases. Amrit Das Vs. State of Bihar, (2002) 5 SCC 488
relied on. ‘

54. CRIMINAL REVISION : disposal of by a non speaking order- not proper
Cr.P.C., 1979, Section 397,
Paul Gorge Vs. State, 2002 (1) ANJ (SC) 357 :
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Held :

It is true that it may depend upon the nature of the matter which is being dealt
with by the Court and the nature of jurisdiction being exercised as to in what manner
the reasons may be recorded e.g. in an order of affirmance detailed reason or dis-
cussion may not be necessary but some brief indication by which application of mind
may be traceable to affirm an order would certainly be required. Mere ritual of re-
peating the words or language used in the provisions, saying that no illegality, impro-
priety or jurisdictional error is found in the judgment under challenge without even a
whisper of the merit of the matter or nature or pleas raised does not meet the re-
quirement of decisicn of a case judicially.

55. DISHONOUR OF CHEQGUE : Criminal Complaint- Appropriate- Sentence/
Fine/ Compensation :
Negotiable Instruments Act, 1881, Section 138 & Cr.P.C., Section 357 (3)
Suganthi Suresh Kumar Vs. Jagdeeshan, 2002 (1) ANJ (SC) 363 :

Dishonour of cheques involving Rs. 4,50,000/- Trial Court convicting the
accused u/s 138 N.i. Act and sentencing him to T.R.C. and fine of Rs. 5000/-
each in two complaint cases Amount of cheques not paid by accused- No jus-
tification imposing flee-bite sentences- Magistrate can award reasonable com-
pensation u/s 357 (3) Cr.P.C. may enforce order by imposing a sentence in de-
fault.

NOTE : The Apex Court in its elaborate judgment quoted with approval the
following dictum of law laid down by it in the cases of K. Bhaskaran Vs. Sankaran
Vaidhyan Balan, (1999) 7 SCC 510 :

“If a Judicial Magistrate .of the First Class were to order compensation to be
paid to the complainant from out of the fine realised the complainant will be the loser
when the cheque amount exceeded the said limit. In such a case a complainant
would get only the maximum amount of rupees five thousand. But the Magistrate in
such cases, can alleviate the grievance of the complainant by making resort to sec-
tion 357 (3) Cr.P.C. The Supreme Court had emphasised the need for making liberal
use of that provision. No limit is mentioned in the sub-section and therefore, a Mag-
istrate can award any sum as compensation. Of course while fixing the quantum of
such compensation the Magistraie has to consider what would be the reasonabie
amount of compensation payable to the complainant. Thus, even if the trial was be-
fore a Court of a Magistrate of the first Class in respect of a cheque which covers an
amount of Rs. 5,000/- the Court has power to award compensation to be paid to the
complainant.”

Following pronouncement made in Hari Singh Vs. Sukhbir Singh, 1988 (4)
SCC 551 was also referred with approval:

“The quantum of compensation may be determined by taking into account the
nature of crime, the justness of the claim by the victim and the ability of accused to
pay. If there are more than one accused they may be asked to pay in equal terms
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unless their capacity to pay varies considerably. The payment may also very de-
pending upon the acts of each accused. Reasonable period of payment of compen-
sation, if necessary by instalments may also be given. The court may enforce the
order by imposing sentence in default”

Further held :

When this Court pronounced in Hari Singh Vs. Sukhbir Singh (supra) that a
court may enforce an order to pay compensation “by imposing a sentence in default”
it is open to all courts in India to follow the said course. The said legal position would
continue to hold good until it is overruled by a larger bench of this Court.

In a case where the amount covered by the cheque remained unpaid it should
be the look-out of the trial Magistrate that the sentence for the offence under section
138 should be of such a nature as to give proper effect to the object of the legisla-
tion. No drawer of the cheque can be allowed to take dishonour of the cheque issued
by him light heartedly. The very object of enactment of provisions like 138 of the Act
would stand defeated if the sentence is of the nature passed by the trial Magistrate.
It is a different matter is the accused paid the amount atleast during the pendency of
the case. »

56. BAIL : Grant of Bail For Short Term for keeping watch on future conduct-
not proper
Cr.P.C. Section 439 Cr.P.C. 1973
State of U.P. Vs. Atique Ahmad. 2002 (1) ANJ (SC) 495 :

Held :

If a case for release of the applicant on bail is not otherwise made out, he
cannot be released on bail for a limited period, only for keeping watch over his future
conduct and activities during the period.

57. CHEQUE TO REPAY DEBT ALLEGED TO BE TAKEN 4 YEARS BACK : Dis-
honour of For The Reason Account Closed : Maintainability of Criminal
Complaint :

Negotiable Instruments Act, 1881, Sections 138, 139 and 118 Contract Act,
Section 25 (3) : .
A.V. Murthy Vs, B.S. Nagabasavanna, 2002 (1) ANJ (SC) 499 :

Held :

Under Section 118 of the Act, there is a presumption that until the contrary is
proved, every negotiable instrument was drawn for consideration. Even under Sec-
tion 139 of the Act, it is specifically stated that it shall be presumed, unless the
contrary is proved, that the holder of a cheque received the cheque of the nature
referred to in section 138 for discharge, in whole or part, of any debt or other liability.
It is also pertinent to note that under sub-section (3) of Section 25 of the Indian
Contract Act, 1872, a promise, made in writing and signed by the person to be
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charged therewith, or by his agent generally or specially authorised in that behalf, to
pay wholly or in part a debt of which the creditor might have enforced payment but
for the law for the limitation of suits, is a valid contract.

II. ACKNOWLEDGMENT OF DEBT : amount shown in balance sheet is an
acknowledgement

If the amount borrowed by the respondent is shown in the balance sheet', it may
amount to acknowledgment and the creditor might have a fresh period of limitation
from the date on which the acknowledgement was made.

58. CRUELTY : Mental torture, abnormal behaviour may amount to cruelty :
I.LP.C., Section 498-A
Gananath Pattnaik Vs. State of Orissa, 2002 (1) ANJ (SC) 506 :

Held :

The concept of cruelty and its effect varies from individual to individual also
depending upon the social and economic status to which such person belong. “Cru-
elty” for the purpose of constituting the offence under the aforesaid section need not
be physical. Even mental torture abnormal behaviour may amount to cruelty and
harassment in a given case.

59. PRIVATE COMPLAINT : Inquiry : Scope of :
Cr.P.C., Section 200/202 :
2002 (1) M.P.L.J. 22 -
Kishor Singh Vs. Sudama Prasad and others :

it is the discretion of the complainant to produce witnesses of his choice. What
is required under Proviso to Sub-section (2) of Section 202 of the Code is that the
Magistrate, has, in fact, to call upon the complainant to produce all the evidence he
wishes to produce and it is for the complainant to decide as to what evidence he
would produce. The requirement under the proviso is that Magistrate has to exam-
ine the witnesses produced by the complainant or those whom he want to produce
with the assistance of the Court in procuring their attendance. 2000 Cri. LJ 930
relied on.

60. DISPOSAL OF PROPERTY : Involved In Forest Offence :-
Cr.P.C., Section 457 and Forest Act, Sections 52-A, 52-B and 57-C :
2002 (1) M.P.L.J. 66
Mancoj Kumar Jain Vs. State of M.P. :

Jeep carrying teakwood logs seized by the police- case under Section
379 IPC, Section 52 Indian Forest Act and under Section 15 of M.P. Van Upaj
(Vyapar Viniyaman) Adhiniyam, 1986 registered- intimation under Section 52-C
regarding initiation of confiscation proceedings sent to the Magistrate by For-
est official - Effect :
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NOTE : Paragraph 5 of the report is reproduced in toto :

It is true that initially, the police had seized the goods, in question, and, there-
fore, the jurisdiction of Magistrate was attracted. He was fully authorised to release
the goods even in those cases where a forest offence was committed. If a forest
authority has seized the property, in question, then there was no question of applica-
tion of section 457 of the Code of Criminal Procedure because the forest authority is
not entitled to prosecute and file a challan before a Magistrate. However, in this
case, section 57-C of the Act became operative at the moment the Judicial Magis-
trate First Class was intimated that the proceedings under sections 52-A and 52-B of
the forest Act are being taken up for confiscation of the property.

61. M.P. VINIRDISHTA BHRASHTA ACHARAN NIVARAN ADHINIYAM (36 OF
1982), SECTIONS 27 AND 29 : Omission of by Amending Act- Effect of :
2002 (1) M.P.L.J. 198
Ramchandra and others Vs. State of M.P. :

The legislature while omitting sections 27 and 29 from the M.P. Vinirdishta
Bhrashta Acharan Nivaran Adhiniyam, 1982 with effect from 13-5-1998 did not pro-
vide for any saving clause to save the pending prosecutions. That being so, no pros-
ecution under the aforesaid provisions could be launched or continued after 13-5-
1998. AIR 2000 SC 811 relied on.

62. DYING DECLARATION : Evidentry Value :
Evidence Act, Section 32
2002 (1) M.P.L.J. 301
Phullibai Vs. State of M.P. :

The dying declaration is a statement by a person as to the cause of his death or
as to any of the circumstances of the iransaction which resulted in his death and it is
relevant under section 32 (1) of the Evidence Act, in a case, in which cause of that
person’s death is in question. It is an exception to the general rule of exclusion of
hearsay evidence and the statement made by a person, written or verbal, of relevant
fact after his death, is admissible in the evidence if it refers to the cause of his death
or any circumstances of the transaction which resulted in his death. It is true that a
dying declaration is not a deposition in a Court of law and it is neither made on oath,
nor in the presence of the accused and hence, not tested by cross-examination on
behalf of the accused. Admissibility of the dying declaration rests upon the principle
that a sense of impending death produces in a man’s mind the same feeling as that
of a conscientious and virtuous man under oath, Nemo moriturus praesumitur mentire.
Dying declaration is admitted in evidence by way of an exception to the general rule
against the admissibility of hearsay evidence on the principle of necessity.

It is well settled that the dying declaration, if found to be true and voluntary, can
form the sole basis of conviction even without corroboration. As the proposition re-
ferred to above is too settled, we do not consider it expedient to discuss all the
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authorities on this question then to reproduce what has been said by the Supreme
Court in the case of Chandra Narain Yadav Vs. Shibjee Yadav and others, (1999)
6 SCC 63 “it is too well settled that a dying declaration, if found to be true and
voluntary, can form the sole basis of conviction even without any corroboration. ”

63. COGNIZABLE OFFICE : F.I.R. In Respect of : has to be registered by police
Cr.P.C. Section 154
2002 (1) M.P.L.J. 596
Girdhari Lal Kanak Vs. State of M.P. and others :

Heid :

Once an FIR is lodged meeting the requirements as enjoined under section
154 of the Criminal Procedure Code, the same has to be registered by the Officer
Incharge of the Police Station or any other person in charge and thereafter, the in-
vestigating agency, if an offence is disclosed, investigate into the offence and may
take such appropriate steps as per law enshrined under sections 157 and 173 of the
Code. When an FIR is lodged and the conditions precedent are satisfied. the same
has to be registered and a crime number has to be allotted.

64. Criminal Trial : =

(i) INTERESTED OR PARTISAN EYE WITNESS : Testimony of-Apprecia-
tion of.

(i) DELAY IN DISPATCH OF COPY OF F.I.R.TO MAGISTRATE- Effect-De-
lay itself no ground to throw out prosecution case.

(ili) F.L.LR.- DELAY- Lodging of FIR after moving injured to hospital thereby
causing delay of about 4 hrs.- heid the conduct of infeorment not un-
natural- no adverse inference to be drawn against prosecution.

(iv) WITNESS-CONDUCT OF DURING INCIDENT- Failure of father, who
was unarmed at the time, to rescue her daughter (deceased) not un-

natural.
Ashok Kumar Pandey Vs. State of Delhi, (2002) SCC 76 :
Heid :
(i) ....ltis weli settled that evidence of a witness cannot be discarded merely on

the ground that he is either partisan or interested or both, if otherwise the same
is found to be credible.

(i) In our view, even in cases where there is some delay in dispaich of the first
information report to the court and its receipt by it, that alone can in no case be
taken to be a ground for throwing out the prosecution case if otherwise the
same is proved by unimpeachable evidence. However, in cases where the Court
otherwise doubts the veracity of the prosecution case, this may be taken to be
one of the grounds to discard the same.

(iii) It is natural conduct of a normal human being to rush with injured person to the
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65.

(i)

(i)

66.

hospital more so when they are so near and dear ones like daughter and
grandaughter instead of leaving them at the place of occurrence to die and go
to the police station to give information about the occurrence. Therefore, no
adverse inference can be drawn against the prosecution as the informant did
not go to the police station to lodge the first information report rather rushed to
the hospital with deceased persons to save their lives.

...... it cannot be said to be unnatural if he (father) could not take any steps to
save the life of his daughter as he being unarmed, as an ordinary normal hu-
man being, could not have taken risk of his life at the hands of the appellant,
which was so imminent.

CRIMINAL TRIAL :

(i) Common Object- I.P.C., Section 149- Proof of :

(ii) F.LR., Cr.P.C., Section 154 - Non- mention of the names of witnesses
in F.L.R.- Effect"
Bhagwan Singh And Others Vs. State of M.P., (2002) 4 SCC 85 :

Held :

Common object, as contemplated by Section 149 of the Indian Penal Code,
does not require prior concert or meeting of minds before the attack. Generally
no direct evidence is available regarding the existence of common object which,
in each case, has to be ascertained from the attending facts and circumstances.
When a concerted attack is made on the victim by a large number of persons
armed with deadly weapons, it is often difficult to determine the actual part
played by each offender and easy to hold that such persons who attacked the
victim had the common object for an offence which was known to be likely to be
committed in prosecution of such an object. It is true that a mere innocent per-
son, in an assembly of persons or being a bystandar does not make such per-
son a member of an unlawful assembly but where the persons forming the as-
sembly are shown to be having identical interest in pursuance of which some of
them come armed, others though not armed would, under the normal circum-
stances, be deemed to be the members of the unlawful assembly.

We also do not find any substance in the submission of the learned counsel for
the appellants that statement of kiran (PW 7) should not be given any weight
because her name is not mentioned in the FIR. There is no requirement of law
for mentioning the names of all the witnesses in the FIR, the object of which is
only to set the criminal law in motion.

CRIMINALTRIAL : Affidavits of the prosecution witnesses obtained in ad-
vance by defence to dissuade them from deposing before the Court- prac-
tice depricated :

Rachapalli Abbulu And Others Vs. State of A.P. (2002):4 SCC 208
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Held :

The defence side examined DW 1, a notary public who gave evidence to the
effect that PW 1 to PW 10 had visited his office and sworn to affidavits, the contents
of which were read out by him to these witnesses and that those affidavits were filed
before the Sessions Court. DW 2 was a Municipal Councellor, who claimed to have
identified these witnesses before DW 1, DW 3 is a fingerprint expert who was exam-
ined to prove the thumb impression of these witnesses in the various affidavits filed
before the court. In these affidavits, PW 1 to PW 10 had stated that they did not see
the occurrence. However, when confronted with the affidavits, these witnesses de-
nied them and chose to depose before the court. The practice adopted by the de-
fence side in getting the affidavits of these witnesses in advance is to be depricated.
That, in a way, amounts to an attempt aimed at dissuading the witnesses from speak-
ing the truth before the court. the trial Judge as well as the High Court rightly re-
jected the defence contention. These witnesses appear to be illiterate persons. Their
so-called affidavits must have been either cooked up or obtained by playing a fraud
on them. This type of interference in criminal justice shall not be encouraged and is
to be viewed seriously.

67. N.D.P.S. ACT 1985 : Sec. 41 and 42- Search And Seizure :

(i) Seizure memo not prepared on the spot but in the office of the cus-
toms- effect- held seizure memo may be prepared at a later stage if
there are justifiable and reasonable grounds to do so.

(ii) Proceduralillegality in conducting search or seizure- effect-evidence
collected thereby not ipso-facto becomes inadmissible.

Khet Singh Vs. Union of India, (2002) 4 SCC 380 :

Held :

(i) Itis true that when a contraband article is seized during investigation or search,
a seizure mahazar should be prepared at the spot in accordance with law. There
may, however, be circumstances in which it would not have been possible for
the officer to prepare the mahazar at the spot, as it may be a chance recovery
and the officer may not have the facility to prepare a seizure mahazar at the
spot itself. If the seizure is effected at the place where there are no witnesses
and there is no facility for weighing the contraband article or other requisite
facilities are lacking, the officer can prepare the seizure mahazar at a later
stage as and when the facilities are available, provided there are justifiable and
reasonable grounds to do so. In that event, where the seizure mahazar is pre-
pared at a later stage, the officer should indicate his reasons as to why he had
not prepared the mahazar at the spot of recovery.

(i) Law on the point is very clear that even if there is any sort of procedural illegal-
ity in conducting the search and seizure, the evidence collected thereby will not
become inadmissible and the court would consider all the circumstances and
find out whether any serious prejudice had been caused to the accused. If the
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search and seizure was in complete defiance of the law and procedure and
there was any possibility of the evidence collected likely to have been tam-
pered with or interpolated during the course of such search or seizure, then, it
could be said that evidence is not liable to be admissibie in evidence.

68. ROBBERY : Articles of robbery recovered from the accused. Presumption
regarding commission of robbery by accused :
I.P.C., Section 392 :
George Vs. State of Kerala, (2002) 4 SCC 475 :

Held :

The possession of the articles which had been duly identified by the witnesses
as belonging to the deceased were found in possession of the appellant within less
than 24 hours of the incident. it wold lead to inference under section 114 (a) of the
Evidence Act that the appellant has himself committed the robbery, an offence pun-
ishable under section 392 IPC.

69. WILL : Interpretation of :

The BrahmaVart Sanatan Dharm MahamandalVs. Kanhiyalal Bagla & Ors.,

2002 (1) ANJ (SC) 34 :

In interpreting the Wills, it is settled law to get at the intention of the testator by
reading the will as a whole; if possible such construction as would give to every
expression some effect rather than that which would render any of the expression
inoperative is to be accepted. Another rule which may be useful in context of the will
is that the words occurring more than once in a will are to be presumed to be used
always in the same sense unless contrary intention appears from the will. The Court
may also consider the circumstances under which the testator makes his will such
as the state of his property, or his family and the like. (Re : Pearely LalVs. Rameshwar
Das, 1963 Supp. 2 SCR 834.

. RES- JUDICATA : Section 11 C.P.C.- “Directly and substantially in Issue” -
“collaterally and incidentally in issue”. What amount to :

NOTE : Paragraphs 21 and 22 of the report are reproduced in toto

21. On the question of res judicata, we would only refer to the decision rendered by
this Court in Sajjadanashin Sayed MD. B.E. EDR. (D) by LRs. v. Musa
Dadabhai Ummer and Others [2000 (3) SCC 350] The Court in paragraph 12
observed a under :

“It will be noticed that the words used in Section 11 CPC are “directly and
substantially in issue”. If the inatter was in issue directly and substantially
in a prior litigation and decided against a party then the decision would be
res-judicata in a subsequent proceeding. Judicial decisions have however
held that if a matter was only “collaterally or incidentally” in issue and
decided in an earlier proceeding, the finding therein would not ordinaily
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a2,

be res-judicata in a latter proceeding where the matter is directly and sub-
stantially in issue.”

In paragraph 18, the Court has further considered in which case, it could be
said that the issue was directly and substantially raised and decided and held
as under :

“In India, Mulla has referred to similar tests (Muila, 15th Edn., p. 104). The
learned author says : a matter in respect of which relief is claimed in an
earlier suit can be said to be generally a matter “directly and substan-
tially” in issue but it does not mean that if matter is one in respect of which
no relief is sought it is not directly or substantially in issue. It may or may
not be. It is possible that it was “directly and substantially” in issue and it
may also be possible that it was only collaterally or incidentally in issue,
depending upon the facts of the case. The question arises as to what is
the test for deciding into which category a case falls? One test is that is
the issue was “necessary” to be decided for adjudicating on the principal
issue and was decided, it would have to be treated as “directly and sub-
stantially” in issue and if it clear that the judgment was in fact based upon
that decision. then it wouid be res-judicata in a latter case (Mulla p. 104).

One has to examine the plaint the written statement, the issues and the judg-

ment to find out if the matter was directly and substantially in issue. Ishwer Singh
Vs. Sarwan Singh (AIR 1965 SC 948) and Syed Mohd. Salic Labhai Vs. Mohd.
Hanifa (1976) (4) SCC 780. We are of the view that the above summary in Mulia is a
correct statement of the rule of law.

70.

16.

EXECUTION : Suit dismissed by trial Court- ist appeal also dismissed-
Second appeal allowed and relief of eviction, etc. granted. Execution ap-
plication moved by decree holder- Appeal before the Apex Court-Execu-
tion proceeding stayed by the Apex Court-Subsequently appeal dismissed
on merits-Whether fresh execution petition necessary- No.

C.P.C.,0.21 R. 11 (2) (d)

Krishan Gopal Chawla & Ors. Vs. State of U.P. & Anr., 2002 (1) ANJ (SC
132) :

NOTE : paragraph 16 of the report is reproduced in toto:

As is evident from the facts narrated above, the execution petition No. 179/80
filed in the executing court to execute the decree passed by the High Court,
was pending. This Court had stayed the said execution proceedings pending
disposal of the Civil Appeal No. 1365/80. After the disposal of the appeal, there
was no impediment or bar to continue the execution proceedings on the appli-
cation moved by the appellants to proceed with the execution. The High Court
committed a manifest error in taking a view that a fresh execution petition should
be filed after the dismissal of the appeal by this Court as the decree passed by
the High Court had merged with the decree of this Court and the execution
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petition filed earlier which was pending, was not maintainable, As already no-
ticed above, this Court in appeal only confirmed the decree passed by the High
Court without any alteration or modification. Even otherwise, in a pending ex-
ecution case, amendment could be sought if it was needed after dismissal of
the appeal by this Court. Under Order XXI Rule 11 (2) (d) CPC, in the execution
application the particular as to whether any appeal has been preferred from the
decree is to be mentioned. If an appeal has been preferred from a decree after
disposal of the appeal, necessary information can be given by filing an applica-
tion, if need be seeking an amendment. it is one thing to say that the earlier
decree passed gets merged in the decree passed by the appellate court, yet it
is different thing to say that an execution petition filed earlier is not maintain-
able and that there is a need to file a fresh application for execution after a
decree is passed by the appellate Court, particularly in the present case, when
this Court had stayed the execution proceedings filed earlier, it was obvious
that the execution proceedings could be continued after dismissal of the appeal
by this Court affirming the decree passed by the court without any alteration.

71. SUCCESSION : Property of female Hindu inherited by her from her mother
as limited right- after coming into force of the Hindu Succession Act, 1956,
Limited right converted into full right by virtue of Section 14 of the Act-
Mode of succession?

Hindu Succession Act, 1956, Sections 15 (1) (b), 15 (2) (a) and Sec. 14 :
Bhagat Ram (D) by L.Rs. Vs. Teja Singh (D) by L.Rs., 2002 (1) ANJ (SC)
200 :

NOTE : Paragraphs 7 and 8 of the report reproduced in toto:

7. The learned senior Counsel for the respondents Mr. Jaspal Singh contended
that Smt. Santi acquired property from her mother Smt. Kirpo who died on
25.12.1951 and at that time Smt. Santi had only a limited right over this prop-
erty, but by virtue of Section 14 (1) of the Hindu Succession Act, she became
the full owner of the property and, therefore, on her death, the property held by
her would be inherited by her legal heirs as per the rule set out in Section 15
(1) of the Act. The learned Senior Counsel further contended that prior to the
Hindu Succession Act, Smt. Santi had only a limited right but for section 14 (1)
of the Act, it would have reverted to the reversioners and such a limited right
became a fuil right and, therefore, the property is to be treated as her own
property. He also contended that Section 15 of the Hindu Succession Act will
have only prospective operation and, therefore, the words used in Section 15
(2) viz, “any property inherited by a female Hindu” are to be construed as prop-
erty inherited by a female Hindu after the commencement of the Act.

8. We do not find any merit in the contention raised by the Counsel for the
repondents. Admittedly, Smt. Santi inherited the property in question from her
mother. If the property held by a female was inherited from her father or mother,
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in the absence of any son or daughter of the deceased, including the children
of any pre-deceased son or daughter, it would only devolve upon the heirs of
the father and, in this case, her sister Smt. Indro was the only legal heir of her
father. Deceased Smt. Santi admittedly inherited the property in question from
her mother. It is not necessary that such inheritance should have been after the
commencement of the Act. The intent of the Legislature is clear that the prop-
erty, if originally belonged to the parents of the deceased female, should go the
legal heirs of the father. So also under clause (b) of sub-section of Section 15,
the property inherited by a female Hindu from her husband or her father-in-law,
shall also under similar circumstances, devolve upon the heirs of the husband.
It is ths source from which the property was inherited by the female, which is
more importiant for the purpose of devolution of her property. We do not think
that the fact that a female Hindu originally had a limited right and later, acquired
the full right, in any way, would aiter the rules of succession given in sub-Sec-
tion 2 of Section 15.

72. DESERTION : What Amounts To? Petition by husband on the ground of
desertion- Wife residing with her parents- insisting that husband; the only
son, should live seperately from his parents- making impution against

- father-in-law that he tried to molest her- nor returning to the husband’s
home even after death of her father-in-law-nothing to substantiate the al-
legations made by the wife- facts in entirety established desertion.
Hindu Marriage Act, 1955, Section 13 (1) (ib)

Adhyatma Bhattar Alwar Vs. Adhyatma Bhattar Sri Devi, 2002 (1) ANJ (SC)
287 :

Held :

‘Desertion’ in the context of matrimonial law represents a legal conception. It is
difficult to give a comprehensive definition of the term. The essential ingredients of
this offence in order that it may furnish a ground for relief are:

1. The factum of separation;

2. The intention to bring cohabitation permanently to an end-animus
deserendi;

3. The element of permanence which is a prime condition requires that both
these essential ingredients should continue during the entire statutory
period;

The clause lays down the rule that desertion to amount to a matrimonial of-
fence must be for a continuous period of two years immediately preceding presen-
tation of the petition. This clause is to be read with the Explanation. The explanation
has widened the definition of desertion to include ‘willful neglect’ of the petitioning
spouse by the respondent. It states that to amount to a matrimenial offence deser-
tion must be without reasonable cause and without the consent or against the wish
of the petitioner. From the Explanation it is abundantly clear that the legislature in-
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tended to give to the expression a wide import which includes willful neglect of the
petitioner by the other party to the marriage. Therefore, for the offence of desertion.
so far as the deserting spouse is concerned, two essential conditions must be there,
namely, (1) the factum of separation, and (2) the intention to bring cohabitation per-
manently to an end (animus deserendi). Similary, two elements are essential so far
as the deserted spouse is concerned: (1) the absence of consent, and (2) absence
of conduct giving reasonable cause to the spouse leaving the matrimonial home to
form the necessary intention aforesaid. The petitioner for divorce bears the burden
of proving those elements in the two spouses respectively and their continuance
throughout the statutory period.

The Apex Court referring to the case of Bipin Chandra Jaishinghbhai Shah
Vs. Prabhawati, 1956 SCR 838 quoted from it that :

Desertion is a matter of inference to be drawn from the facts and circumstances
of each case. The inference may be drawn from certain facts which may not in an-
other case be capable of leading to the same inference; that is to say, the facts have
to be viewed as to the purpose which is revealed by those acts or by conduct and
expression of intention, both anterior and subsequent to the actual acts of separa-
tion. If, in fact, there has been a separation, the essential question always is whether
that act could be attributable to an animus deserendi, The offence of desertion com-
mences when the fact of separation and the animus deserendi co-exist. But it is not
necessary that they should commence at the same time. The defacto separation
may have commenced without the necessary animus or it may be that the separation
and the animus deserendi coincide in point of time, for example, when the separat-
ing spouse abandons the marital home with the intention, express or implied, of
bringing cohabitation permanently to a close. The law in England has prescribed a
three years period and the Bombay Act prescribed a period of four years as a con-
tinuous period during which the two elements must subsist. Hence, if a deserting
spouse takes advantage of the locus poenitentiae thus provided by law and decides
to came back to the deserted spouse by a bona-fide offer of resuming the matrimo-
nial home with all the implications of marital life, before the statutory period is out or
even after the lapse of that period, unless proceedings for divorce have been com-
menced, desertion comes to an end and if the deserted spouse unreasonably refuses
to offer, the latter may be in desertion and not the former. Hence it is necessary that
during all the period that there has been a desertion, the deserted spouse must
affirm the marriage and be ready and willing to resume married life on such condi-
tion as may be reasonable.

73. WILL : Uneven distribution of assets- by itself not a suspicious circum-
stance:
Indian Succession Act, 1925
‘S. Sundaresa Pai & Ors. Vs. Mrs. Sumangala T. Pai & Ors. :
2002 (1) Anj (SC) 321
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Held :

The uneven distribution of assets amongst children, by itself, cannot be taken
as a circumstance causing suspicion surrounding the execution of the will.

74. TORTS : Doctrine of Strict Liability : Whether ‘act of stranger’ is an excep-
tion - No- Electrouction- Claim for compensation by dependants of the
deceased- Supplier (MPEB) held liabile : LAW regarding strict liability in
such cases discussed.

M.P. Electricity Board Vs. Shall Kumari & Ors. 2002 (1) ANJ (SC) 327 :

NOTE : Paragraphs 7, 8, 9 and 11 of the report reproduced in toto

7. Itis an admitted fact that the responsibility to supply electric energy in the par-
ticular locality was statutorily conferred on the Board. If the energy so transmit-
ted causes injury or death of a human being, who gets unknowingly trapped
into it the primary liability to compensate the sufferer is that of the supplier of
the electric energy. So long as the voltage of electricity transmitted through the
wires is potentially of dangerous dimension the managers of its supply have
the added duty to take all safety measures to prevent escape of such energy or
to see that the wire snapped would not remain live on the road as users of such
road would be under peril. It is no defence on the part of the management of
the board that somebody committed mischief by siphoning such energy to his
private property and that the electrocution was from such diverted line. It is the
look out of the managers of the supply system to prevent such pilferage by-
installing necessary devices. At any rate, if any live wire got snapped and fell
on the public road the electric current thereon should automatically have been
disrupted. Authorities manning such dangerous commodities have extra duty

" to chalk out measures to prevent such mishaps.

8. Even assuming that ail such measures have been adopted, a person undertak-
ing an activity involving hazardous or risky exposure to human life, is liable
under law of torts to compensate for the injury suffered by any other person,
irrespective of any negligence or carelessness on the part of the managers of
such undertakings. The basis of such liability is the foreseeable risk inherent in
the very nature of such activity. The liability cast on such person is known, in
law, as “strict liability”. It differs from the liability which arises on account of the
negligence or fault in this way i.e. the concept of negligence comprehends that
the foreseeable harm could be avoided by taking reasonable precautions. If the
defendant did all that which could be done for avoiding the harm he cannot be
held liable when the action is based on any negligence attributed. But such
consideration is not relevant in cases of strict liability where the defendant is
held liable irrespective of whether he could have avoided the particular harm by
taking precautions.

9. The doctrine of strict liability has its origin in English Common law when it was
propounded in the celebrated case of Rylands v. Fletcher [1968 Law Reports
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75.

(3) HL 330]. Blackburn J., the author of the said rule had observed thus in the
said decision

“The rule of law is that the person who, for his own purpose, brings on his
land and collects and keeps there anything likely to do mischief if it es-
capes, must keep it at his peril; and if he does so he is prima facie answer-
able for all the damage which is the natural consequence of its escape.”

There are seven exceptions formulated by means of case law to the doctrine of
strict liability. It is unnecessary to enumerate those exceptions barring one which
is this. “Act of stranger i.e. if the escape was caused by the unforeseeable act
of a stranger, the rule does not apply. “(vide Page 535 Winfield on Tort, 15th
Edn.)

In M.€. Mehta v. Union of India, [ 1987 (1) SCC 395] this Court has gone even
beyond the rule of strict liability by holding that “where an enterprise is en-
gaged in a hazardous or inherently dangerous activity and harm is caused on
any one on account of the accident in the operation of such activity, the enter-
prise is strictly and absolutely liable to compensate those who are affected by
the accident; such liability is not subject to any of the exceptions to the princi-
ple of strict liability under the rule in Rylands v. Fletcher”.

REFERENCE UNDERTHE LAND ACQUISITION ACT : cannot be dismissed
in defaulit :

Land Acquisition Act, 1894 ; Sections 18, and 26 :-

Khazan Singh (Dead) by LRs. Vs. Union of India, 2002 (1) Anj (SC) 348 :

Note : Para 6 of the report is reproduced in toto:

Section 18 of the Act empowers a person interested in the land to move by a
written application to the Collector requiring that the matter be referred for de-
termination of the court, whether his objection be to the measurement of the
land, the amount of compensation. the person to whom it is payable, or the
apportionment of the compensation among the persons interested. If the appli-
cation for reference is in order the Collector is bound to made a reference of it
to the court. Section 20 of the Act enjoins on the court to “proceed to determine
the objection”. The Court shall after holding such inquiry as may be necessary
pass an award. Section 26 of the Act reads thus.

26. Form of Awards: (1) Every award under this Part shall be in writing signed
by the Judge, and shall specify the amount awarded under clause first of
sub-Section (1) of section 23, and also the amounts (if any) respectively
awarded under each of the other clauses of the same sub-Section, to-
gether with the grounds of awarding each of the said amounts.

(2) Every such award shall be deemed to be a decree and the statement of
the grounds of every such award a judgment within the meaning of Sec-
tion 2, clause (2) and section 2, clause (1), respectively, of the Code of
Civil Procedure, 1908
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The provisions above subsumed would thus make it clear that the civil court
has to pass an award in answer to the reference made by the Collector under
Section 18 of the Act. If any party to whom notice has been served by the civil
court did not participate in the inquiry it would only be at his risk because an
award would be passed perhaps to the detriment of the concerned party. But
non-participation of any party would not confer jurisdiction on the civil court to
dismiss the reference for default.

76. ADVERSE POSSESSION - Possession of co-sharer-not adverse unless
there has been an ouster;
Darshan Singh & Ors. Vs. Gujjar Singh (DEAD) by LRs. and Ors., 2002 (1)
ANJ (SC) 370 :

Held :

Possession of a property belonging to several co-sharers by one- co- sharer
shall be deemed that he possess the property on behalf of the other co-sharers
unless there has been a clear ouster by denying the title of other co-sharers and
mutation in the revenue record in the name of one co-sharer would not amount to
ouster uniess there is a clear declaration that title of the other co-sharers was de-
nied.

. DEATH- PRESUMPTION OF : no presumption of exact date of death
INDIAN EVIDENCE ACT, SECTION 108

There is no presumption of exact time of death under section 108 of the Evi-
dence Act and the date of death has to be established on evidence by person who
claim a right for establishment of which that fact is essential.

77. EVICTION : Tenancy of Statutory Tenant : Termination of :
Il. Evition by Title Paramount :
Vashu Deo Vs. Bal Kishan, 2002 (1) ANJ (SC) 411 :

Held :

Where the tenancy premises are governed by rent control law, merely on termi-
nation of tenancy the tenant cannot be evicted: the tenant is entitied to continue in
possession enjoying status almost at per with a person whose contractual tenancy
still subsists. He cannot be evicted unless a ground for eviction under the relevant
provision of rent control law is made out. He is not a tenant holding over because his
tenancy is not continuing by volition or by act of the parties. Such continuance is
attributable to the protection conferred by statute and therefore, he is called a statu-
tory tenant and his tenancy a statutory tenancy (See : Smt. Gian Devi Anand Vs.
Jeevan Kumar & Ors. AIR 1985 SC 79 and Demadilal & Ors. Vs. Paranshram &
Ors., A.LLR. 1976 SC 2229). The tenancy would determine only on decree for evic-
tion being passed against him. In Smt. Chander Kali Bai & Ors.Vs. Jagdish Singh
Thakur and another, AIR 1977 SC 2262, this Court has held that a person continu+
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ing in possession of his contractual tenancy is yet a tenant within the meaning of the
relevant rent control legislation and on such termination, his possession does not
become wrongful until and umess a decree for eviction is made against him. If he
continues to be in possession after the passing of the decree then he is in wrongful
occupation of the premises. In spite of the termination of contract or under the gen-
eral law (other than rent control law), the tenant continues to be tenant liable to pay
rent and is not unauthorized or wrongful until the passing of decree of eviction.

Il. EVICTION BY TITLE PARAMOUNT : transfer of properth act : sec. 108
Held :

Under Section 108 clause (q) of the Transfer of Property Act in the absence of
contract or local usage to the contrary, it is an obligation of the tenant.to put his
lessor into possession of the property on the termination of the lease. Section 116 of
the Evidence Act, which codifies the common law rule of estoppel between landiord
and tenant, provides that no tenant of immovable property or person claiming through
such tenant, shall, during the continuance of the tenancy, be permitted to deny that
the landlord of such tenant had at the beginning of the tenancy, a titile to such
immovable property. The rule of estoppel so enacted has three main feature. (i) the
tenant is estopped from disputing the title of his landlord over the tenancy premises
at the beginning of the tenancy; (ii) such estoppel continues to operate so long as
the tenancy continues and unless the tenant has surrendered possession to the
landlord : (iii) Section 116 of the Evidence Act is not the whole law of estoppel be-
tween landlord and tenant. The principles emerging from Section 116 can be ex-
tended in their application and also suitably adapted to suit the requirement of an
individual case. Rule of estoppel which governs an owner of an immovable property
and his tenant would also mutatis-mutandis govern a tenant and his subtenant in
their relationship inter se. As held by the Privy Council in Currimbhoy & Co. Ltd.
vs. L.A. Creet & Ors. A.LLR. 1933 P.C. 29, Mt. Bilas Kunwar vs. Desraj Ranjit
Singh & Ors. A.L.LR. 1915 PC 96, the estoppel continues to operate so long as the
tenant has not openly restored possession by surrender to his landlord. It follows
that the rule of estoppel ceases to have applicability once the tenant has been evicted.
His obligation to restore possession to his landlord is fulfilled either by actually fulfill-
ing the obligation or by proving his landiord’s title having been extinguished by his
landlord’s eviction by a paramount title holder. Eviction by paramount title holder is a
good defence bringing to an end the obligation of the tenant to put the lessor in
possession of the property under Section 108 (q) of the Transfer of Property Act. The
burden of proving eviction by title paramount lies on the party who sets up such
defence.

To constitute eviction by title paramount so as to discharge the obligation of the
tenant to put his lessor into possession uf the leased premises three conditions must
be satisfied : (i) party evicting must have a good and present title to the property; (ii)
the tenant must have quitted or directly attorned to the paramount title holder against
his will; (iii) either the landlord must be willing or be a consenting party to such direct
attornment by his tenant to the paramount title holder or there must be an event,
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such as a change in law or passing of decree by competent court, which would
dispense with the need of consent or willingness on the part of the landlord and so
bind him as would enable the tenant handing over possession or attorning in favour
of the paramount title holder directly; or, in other words, the paramount title holder
must be armed with such legal process for eviction as cannot be lawfully resisted.

The burden of raising such a plea and substantiating the same, so as to make
out a clear case of eviction by paramount title holder, lies on the party relying on
such defence.

NOTE : Judges are requested to go through full report of the judgment.
e

78. MOTOR ACCIDENT CLAIM : Policy of insurance- when commences;
Motor Vehicles Act, 1988
J. Kalaivani & Ors. Vs. K. Sivashankar & Anr. 2002 (1) ANJ (SC) 438 :

NOTE :- Paragraphs 4, 5 and 6 of the report are reproduced in toto :

4. The question posed before us is whether the policy issued by the insurance
company on 8.2.1996 can be regarded as renewel of the earlier policy.

5. Three decisions have been placed before us. In New India Assurance Co.
Ltd. vs. Ram Dayal and Ors. (J.T. 1990 (2) S.C. 164) it was held that in the
absence of any specific time mentioned in that behalf, the contract of insurance
would be operative from the midnight of the day by operation of the provisions
of the General Clauses Act, 1897, In National Insurance Co. Ltd. vs. Jijubhai
Nathuji Dabhi (Smt.) & Ors. [1997 (1) S.C.C. 66],-a three judge bench of this
Court approved the legal position adopted in the said decision. However,
learaned judges observed thus:

“But in view of the special contract mentioned in the insurance policy,
namely it would be operative from 4.00 p.m. on 25.10.1983 and the acci-
dent had occurred earlier thereto, the insurance coverage would not en-
able the claimant to seek recovery of the amount from the appellant com-
pany.
This question was again considered by another three judge bench of this Court
in New India Assurance vs. Bhagwati Devi [1998 (8) S.C.C. 534] and after follow-
ing the dictum in the earlier decision that bench has stated thus.

“....The principle deduced is thus clear that should there be no contract to
contrary, an insurance policy becomes operative from the previous mid-
night, when bought during the day following. However, in case there is
mention of a specific time for its purchase then a special contract to the
contrary comes into being and the policy would be effective from the men-
tioned time. The law on this aspect has been put to rest by this Court.
There is, thus, nothing further for us to deliberate upon”.

6. Therefore, the position has become now well neigh settled. The court has to
look into the contract of insurance to discern whether any particular time has
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been specified for commencement or expiry, as the case may be, of the policy
of insurance. The copies of the erstwhile policy as weli as the present policy
have been produced for our perusal, the authenticity-of which has not been
questioned before us. The erstwhile policy shows that it expired by midnight of
7.2.1996 by specific terms incorporated in the policy. The next policy has clearly
indicated that it had commenced only at 10.00 a.m. on 8.2.1996. The interreg-
num created the void in respect of the vehicle vis-a-vis the insurance company.
The unavoidable consequence of it is that the insurance company cannot now
be mulcted with the liability in respect of the award granted by the tribunal.

79. EVICTION : Jurisdiction of civil court vis-a-vis Rent Controlling Authority:
M.P. Accommodation Control Act, 1961, Ss. 12(1), 23-A, 23-J. 11A and 45
Ashok Kumar Gupta Vs. Vijay Kumar Agrawal 2002 ANJ (SC) 472 :

Held :

9. By Act 27 of 1983 Chapter IlI-A was inserted in the Act with effect from August
16, 1983. That chapter had nine sections- Sections 23-A to 23-| as originally
enacted. Section 23-J to which reference will be made presently, was inserted
in 1985. The ground of eviction for bona fide requirement contained in Section
23-A has two limbs; clause (a) applies when the accommodation is let for resi-
dential purpose and clause (b) applies when the purpose of letting is non resi-
dential. Section 23-A also opens with a non-obstante clause and says that not-
withstanding anything contained in any other law for the time being in force or
contract to the contrary a landlord may submit an application to the Rent Con-
trolling Authority on one or more of the grounds contained in clauses (a) and
(b) referred to above. It is provided that the accommodation let out for residen-
tial purposes, if required, bona-fide by a landlord for occupation as residence
for himself or for any member of his family or for any person for whose benefit
the accommodation is held and that the landlord or such person has no other
reasonably suitable accommodation for his occupation in the same city or town,
the application seeking eviction of the accommodation has to be made by the
landlord to the Rent Controlling Authority. In other words, the jurisdiction to
pass order of eviction on the ground mentioned in Section 23-A was conferred
on the Rent Controlling Authority and the Civil Court’s jurisdiction was ousted
impliedly in that behalf. But that position remained in existence only for a short
period till January 16, 1985 when by Act 7 of 1985 Section 11-A was inserted in
Chapter Ill and Section 23-J was inserted in Chapter IlI-A. Section 11A says
that the provisions of Chapter Il so far as they relate.to the matter specially
provided in Chapter llI-A shall not apply to the landlord defined in Section 23-J.
Section 23-J enumerates five categories of landlords. They are as under :

(i) aretired servant of any Government or a retired member of defence serv-
ices; ;
(ii) a retired servant of a company owned by any Government;
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(iii) a widow or a divorced wife;
(iv) Physically handicapped persons; and
(v) A Government servant etc. not entitled to Government accommodation.

10. The position after January 16, 1985 is tht only in respect of the aforementioned
categories of the landlords the Rent Controlling Authority has jurisdiction to
order eviction of a tenant on gorunds of bona-fide requirement under Section
23-A. A conjoint reading of Section 11-A, 12, 23-A, 23-J and Section 45 would
show that in regard to the bond-fide personal requirement of the landlord who
does not fall with the specified catagories in 23-J, the Civil Court has jurisdic-
tion to entertain a suit and pass decree under clause (e) of sub-section (1) of
section 12 of the Act. It follows that the Civil Court rightly entertained counter
claim under section 12(1)(a) of the Act so the decree passed by it is not vitiated
for want of jurisdiction.

80. MOTOR ACCIDENT CLAIM : Collission Between taxi and passenger Train
Maintainability of claim for damages against railway administration.
Motor Vehicles Act, 1939, Sections 110 A and 110 (1)

Union of India Vs. Bhagwati Prasad (D) & Ors., 2002 (1) ANJ (SC) 515 :

A combined reading of Section 110, 110-A, which deal with the Constitution of
one or more Moteor Accidents Claims Tribunal and application for compensation aris-
ing out of an accident, as specified in sub-section (1) of Section 110 unequivocally
indicates that Claims Tribunal would have the jurisdiction to entertain application for
compensation both by the persons injured or legal representatives of the deceased
when the accident arose out of the use of Motor Vehicle. The crucial expression
conferring jurisdiction upon the Claims Tribunal constituted under the Motor Vehicles
Act is the accident arising out of use of Motor Vehicle, and therefore, if there has
been a collision between the Motor Vehicle and Railway train then all those persons
injured or died could make application for compensation before the Claims Tribunal
not only against the owner, driver or insurer of the Motor Vehicle but also against the
Railway Administration. Once such an application, if in course of enquiry the Tribu-
nal comes to a finding that it is the other joint tortfeasor connected with the accident
who was responsible and not the owner or driver of the Motor Vehicle then the Tribu-
nal cannot be held to be denuded of its jurisdiction which it had initially. In other
words, in such a case also the Motor Vehicle Claims Tribunal would be entitled to
award compensation against the other joint tortfeasor, and in the case in hand, it
would be fully justified to award compensation against the Railway Administration if
ultimately it is held that it was the sole negligence on the part of the Railway Admin-
istration. To denude the Tribunal of its jurisdiction on a finding that the driver of the
Motor Vehicle was not negligent, would cause undue hardship to every claimant and
we see no justification to interpret the provisions of the Act in that manner. The
jurisdiction of the Tribunal to entertain application for compensation flows from the
provisions contained in Section 110-A read with sub-section (1) of Section 110. Once
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the jurisdiction is invoked and is exercised the said jurisdiction cannot be divested of
on any subsequent finding about the negligence of the tortfeasor concerned. It would
be immaterial if the finding is arrived at that it is only other joint tortfeasor who was
negligent in causing accident and not the driver of the Motor Vehicle. In our consid-
ered opinion the jurisdiction of the Tribunal to entertain application for claim of com-
pensation in respect of an accident arising out of the use of Motor Vehicle depends
essentially on the fact whether there had been any use of Motor Vehicle and once
that is established the Tribunal’s Jurisdiction cannot be held to be ousted on a find-
ing being arriaved at a later point of time that it is the negligence of the other joint
tortfeasor and not the negligence of the Motor Vehicle in question. (Contra view
expressed in UNION OF INDIA Vs. UNITED INDIA INSURANCE Co. Ltd. (1997) 8
SCC 683 OVERRULED).

81. DISCLALIMER OF TENANCY : What Amounts To :
M.P. Accommodation Control Act, 1961, Section 12 (1), (c), (f) and (h)
Sheela & Ors. Vs. Firm Prahland Rai Prem Prakash, 2002 (1) Anj (SC) 525:

Held :

17. In our opinion, denial of landlord’s title or disclaimer of tenancy by tenant is an
act which is likely to affect adversely and sub-stantially the interest of the land-
lord and hence is a ground for eviction of tenant within the meaning of clause
(c) of sub-section (1) of Section 12 of M.P. Accommodation Control Act, 1961.
To amount to such denial or disclaimer, as would entail forfeiture of tenancy
rights and incur the liability to be evicted, the tenant should have renounced his
character as tenant and in clear and unequivocal terms set up title of the land-
lord in himself or in a third party. A tenant bona-fide calling upon the landlord to
prove his ownership or putting the landlord to proof of his title so as to protect
himself (i.e. the tenant) or to earn a protection made available to him by Rent
Control Law but without disowning his character of possession over the ten-
ancy premises as tenent cannot be said to have denied the title of landlord or
disclaimed the tenancy. Such an act of the tenant does not attract applicability
of Section 12 (1) (c) abovesaid. It is the intention of the tenant, as culled out
from the nature of the plea raised by him, which is determinative of its vulner-
ability.

NOTE : Readers are requested to go through full report of the judgment.
&

82. TORT : Negligence :
Duty of The Electricity Board To Take StepsTo Avoid Any Accident InTrans-
mission And Regulation of Electric Supply - Negligence on Its Part Is Ac-
tionable In Torts- Onus is on The Electricity Board To Prove That it had
Taken All Steps to Prevent Accidents :
2002 (1) M.P.L.J. 531
Shail Kumari and another Vs. M.P. Electricity Board, Bhopal and another :
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Held :

The M.P. Electricity Board is a statutory authority under the Electricity Act, 1910
read with the Electricity Supply Act, 1948. It has the duty to transmit electric energy
and regulate the supply. Therefore, it is the responsibility of M.P.E.B. to take all pos-
sible steps to avoid any accident in the transmission and regulation of electric supply
and any negligence on its part is actionable at the instance of the person who has
suffered any damage to person or property. Claimant has to point out certain in-
stances indicating negligence on the part of M.P. Electricity Board. But, that onus is
not that strong which lies on M.P. Electricity Board to prove that it had taken all steps
to prevent such occurrence and in performance of this duty it had not committed any
kind of negligence.

83. CRIMINAL TRIAL :
Right to speedy trial- No outer limit can be prescribed for criminal pro-
ceedings- Directions given in Common Cause Judgment and Raj Deo
Sharma Case- held no longer good law.
P. Ramchandra Rao Vs. State of Karnataka, (Cr. Appeal No. 535/2000 Judg-
ment dated 16-4-2001) :

NOTE : The Apex Court in Common Cause Vs. Union of India, (1996) 4 SCC
33 (Common Cause-l) and Common Cause Vs. Union of India, (1996) 6 SCC 775
(Common Cause-il), Raj Deo Sharma Vs. State of Bihar, (1998) 7 SCC 507 (Raj
Deo Sharma-l) and Raj Deo Sharma Vs. State of Bihar (1999) 7 SCC 604 (Raj
Deo Sharma-ll) issued certain directions/clarifications prescribing outer time limits
for conclusion of various criminal trials. This point was reconsidered by the Constitu-
tion Bench of the Supreme Court in Criminal Appeal No. 535 of 2000 (P.
Ramachandra Rao Vs. State of Karnataka) and other connected 7 appeals in the
background of its earlier decision in the case of A.R. Antulay & Others Vs. R.S.
Nayak & Anr. (1992) 1 SCC 225.

‘The constitution Bench held that the time limits or bars of limitation prescribed
in the several directions could not have been so prescribed and are not good law.
The conclusive portion of the judgment (dt. 16.4.2002) is reproduced hereunder :-

For all the foregoing reasons we are of the opinion that in Common Cause
case (I) (as modified in Common Cause (ll) and Raj Deo Sharma (I) and (i) the
Court could not have prescribed periods of limitation beyond which the trial of a
criminal case or a criminal proceeding cannot continue and must mandatorily be
closed followed by an order acquitting or discharging the accused. In conclusion we
hold : :

(1) The dictum in A.R. Antulay’s case is correct and still holds the field.

(2) The propositions emerging from Article 21 of the Constitution and expounding
the right to speedy trial laid down as guidelines in A.R. Antulay’s case, ad-
equately take care of right to speedy trial We uphold and re-affirm the said
propositions.
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(3) The guidelines laid down in A.R. Antulay’s case are not exhaustive but only
illustrative. They are not intended to operate as hard and fast ruies or to be
applied like a straitjacket formula. Their applicability would depend in the fact-
situation of each case. It is difficult to foresee all situations and no generaliza-
tion can be made.

(4) It is neither advisable, nor feasible, nor judicially permissible to draw or pre-
scribe an outer limit for conclusion of all criminal proceedings. The time-limits
or bars of limitation prescribed in the several directions made in Common cause
(1), Raj Deo Sharma (l) and Raj Deo Sharma (li) could not have been so pre-
scribed or drawn and are not good law. The criminal courts are not obliged to
terminate trial or criminal proceedings merely on account of lapse of time, as
prescribed by the directions made in Common Cause Case (I) Raj Deo Sharma
case (I) and (ll). At the most the periods of time prescribed in those decisions
can be taken by the courts seized of the trial or proceedings to act as remind-
ers when they may be persuaded to apply their judicial mind to the facts and
circumstances of the case before them and determine by taking into considera-
tion the several relevant factors as pointed out in A.R. Antulay’s case and de-
cide whether the trial or proceedings have become so inordinately delayed as
to be called oppressive and unwarranted. Such time-limits cannot and will not
by themselves be treated by any Court as a bar to further continuance of the
trial or proceedings and as mandatorily obliging the court to terminate the same
and acquit or discharge the accused.

(5) The Criminal Courts should exercise their avaiiable powers. such as those un-
der Sections 309, 311 and 258 of Code of Criminal Procedure to effectuate the
right to speedy trial. A watchful and diligent trial judge can prove to be better
protector of such right than any guidelines. In appropriate cases jurisdiction of
High Court under Section 482 of Cr.P.c. and Articles 226 and 227 of Constitu-
tion can be invoked seeking appropriate relief or suitable circulations.

(6) This is an appropriate occasion to remind the Union of india and the State
Governments of their constitutional obligation to strengthen the judiciary-quan-
titatively and qualitatively- by providing requisite funds, manpower and infra-
structure. We hope and trust that the Governments shall act.

We answer the questions posed in the orders of reference dated September
19, 2000 and April 26, 2001 in the abovesaid terms.

The appeals are aliowed. The impugned judgments of the High Court are set
aside. As the High Court could not have condoned the delay in filing of the appeals
and then allowed the appeals without noticing the respective accused-respondents
before the High Court, now the High Court shall hear and decide the appeals afresh
after noticing the accused-respondent before it in each of the appeals and consist-
ently with the principles of law laid down hereinabove.

Before we may part, we would like to make certain observations ex abundanti
cautela :
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Firstly, we have dealt with the directions made by this Court in Common Cause
Case-l and Il and Raj Deo Sharma Case | and Il regarding trial of cases. The direc-
tions made in those cases regarding enlargement of accused persons on bail are
not subject matter of this reference or these appeals and we have consciously ab-
stained from dealing with legality, propriety or otherwise of directions in regard to
bail. This is because different considerations arise before the criminal courts while
dealing with termination of a trial or proceedings and while dealing with right of ac-
cused to be enlarged on bail.

Secondly. though we are deleting the directions made respectively by two and
three-Judge Benches of this Court in the cases under reference, for reasons which
we have already stated, we should not, even for a moment, be considered as having
made a departure from the law as to speedy trial-and speedy conclusion of criminal
proceedings of whatever nature and at whichever stage before any authority or the
court. It is the constitutional obligation of the State to dispense speedy justice, more
so in the field of criminal law, and paucity of funds or resources is no defence to
denial of right to justice emanating from Articles 21, 19 and 14 and the Preamble of
the Constitution as also from the Directive Principles of State Policy. It is high time
that the Union of India and the various States realize their constitutional obligation
and do something concrete in the direction of strengthening the justice delivery sys-
tem. We need to remind all concerned of what was said by this Court in Hussainara
Khatoon (1V) 1980 (1) SCC 98, “The State cannot be permitted to deny the constitu-
tional right of speedy trial to the accused on the ground that the State has no ad-
equate financial resources to incur the necessary expenditure needed for improving
the administrative and judicial apparatus with a view to ensuring speedy trial. The
State may have its financial constraints and its priorities in expenditure, but, the law
does not permit any government to deprive its citizens of constitutional rights on a
piea of poverty, or administrative inability”.

Thirdly, we are deleting the bars of limitation on the twin grounds that it amounts
to judicial legislation, which is not permissible, and because they run counter to the
doctrine of binding precedents. The larger question of powers of this court to pass
orders and issue directions in public interest or in social action litigations specially
by reference to Articles 32, 141, 142 and 144 of the Constitution, is not the subject
matter of reference before us and this judgment should not be read as an interpreta-
tion-of those Articles of the Constitution and laying down, defining or limiting the
scope of the powers exercisable thereunder by this Court.

And lastly, it is clarified that this decision shall not be a ground for re-opening a
case or proceeding by setting aside any such acquittal or discharge as is based on
the authority of ‘Common Cause’ and ‘Raj Deo Sharma’ cases and which has al-
ready achieved finality and re-open the trial against the accused therein.

84. CRIMINAL TRIAL : Injury to Accused- Non Explanation of Efféct -
in Criminal Appeal No. 907/93 (Mukesh Vs. State of M.P.) vide judgmen
dated 14-5-2002. Hon’ble the High Court of M.P. laid down as under :
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11.

Failure to explain minor or insignificant injuries on the persons of the accused
is not fatal to the prosecution case. Similarly, where on a consideration of the
entire evidence it is found that the accused party was the aggressor the non-
explanation of the injuries of the accused does not adversely affect the pros-
ecution case. The same result would follow if the prosecution has proved all the
ingredients of the offence beyond reasonable doubt by cogent, clear and reli-
able evidence. A fortiori if the injuries sustained by the accused persons are of
serious nature which were sustained in the same incident then it is expected
that the prosecution must explain those injuries. It is seen sometimes that the
injuries of the accused are more in number and far more serious then the pros-
ecution is obliged to explain those injuries because failure to do so might ten-
der the competing defence version more reasonable and probable. The gen-
esis and origin of the incident may be left in doubt in such a case and that in
turn may render the prosecution case as a whole reasonably doubtful. The plea
of self-defence of the accused persons may get probablised if it is not shown by
the prosecution how they received those injuries in the same incident. The pre-
ponderance of probability may tiit in favour of the defence and that may create
a reasonable doubt in the prosecution case. It is well settled where the right of
private defence is pleaded by the accused and the evidence is adduced to
support such plea or the material is brought on record in the cross-examination
of the prosecution witnesses which may not be sufficient to establish the right
of private defence positively on the touchstone of “preponderance of probabil-
ity” but which may create a reasonable doubt about the existence of an essen-
tial ingredient of the offence in such a case the prosecution cannot be said so
have proved the offence beyond reasonable doubt or with reasonable certainty.

HON’BLE THE HIGH COURT HAS ALSO REFERRED FOLLOWING CASES

IN ITS JUDGMENT :

1:

& s

Takhaji Hiraji Vs. Thakore Kubersingh Chamansing, (2001) 6 SCC 145.
Ayodhya Ram Vs. State of Bihar, (1999) 9 SCC 139.
Padam Singh Vs. State of U.P,, (2000) 1 SCC 621,
Rajender Singh Vs. State of Bihar, (2000) 4 SCC 298,
Kashiram Vs. State of M.P. AIR 2001 SC 2902.
@
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CIRCULARS/NOTIFICATIONS

1.  M.P. FAMILY COURT RULES 2002

NOTE: Family Court Rules framed by the M.P. State Government under Sec-
tion 23 of the Family Courts Act, 1984, have been published in M.P. State Gazette
(Extraordinary), dated 20th June, 2002. The Rules are reproduced hereunder:-

F-4-1-02-XXI-B (1).- In exercise of the powers conferred by Section 23 of the
Family Courts Act, 1984 (No. 66 of 1984) the State Government, in consultation with
the High Court of Madhya Pradesh, hereby makes the following rules, namely :-

RULES

1. Short Title and commencement.- (1) These rules may be called the
Madhya Pradesh Family Court Rules, 2002,

(2)  They shall come into force with effect from the date of their publication in
the “Madhya Pradesh Gazette”.

2 Definitions.- In these rules, unless the context otherwise requires.-
(a) ‘Act’ means the Family Courts Act, 1984 (No 66 of 1984).

(b) “Family Court” means the Court established under Section 3 of the Act;
(c) “Government” means the Government of Madhya Pradesh;

(d) “High Court” means the High Court of Madhya Pradesh;

(e) “Judge” means the Judge appointed under Sub-section (1) of Section 4. of
the Act and includes a Principal Judge or Additional Principal Judge of the
Family Court;

(f)  All other words and expressions not defined in these rules shall have the
same meanings as assigned to them in the Act.

3. Service conditions of the Judge of Family Court.- (1) The term of
the office of the Judge of Family, Court shall be five years from the date he assumes
office; or till he attains the age of sixty two years, subject to the prior approval of the
High Court.

(2) The Judge of the Family Court shall be under the administrative and
disciplinary control of the High Court.

(83) A Judge of a Family Court shall be entitled to pay and allowances includ-
ing travelling allowance, dearness allowances as admissible to a District Judge, who
is drawing supertime pay scale :

Provided that the pay and allowances of a Judge who is a member of the Madhya
Pradesh Higher Judicial Service shall not be less than the presumptive pay and
allowances as would have been admissible to him.

(4) A serving member of the Madhya Pradesh Judicial Service appointed as
a Judge or Principal Judge or Additional Principal Judge of a Court being superan-
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nuated on attaining the age of superannuation during his tenure as such Judge shall
receive pay and allowances which he last drawn minus pension, if any.

(5) A retired member of the Madhya Pradesh Higher Judicial Service ap-
pointed as a Judge or Principal Judge or Additional Principal Judge of a Court shall
receive the pay and allowances which he last drawn as a member of the said service
minus pension, if any.

(6)  Any other person appointed as Judge or Principal Judge or Additional
Principal Judge of a Court shall be entitled to such pay, allowances and other ben-
efits as may be admissible to a member of the Madhya Pradesh Higher Judicial
Service in the supertime scale of pay from time to time.

4. Association of Social Welfare agencies.- (1) Every Principal Judge of
the Family Court shall for the association with it, in consultation with the High Court
and State Government maintain in respect of its area a register or registers and
record therein the name of :-

(i) institutions and organisations engaged in Social Welfare in family matri-
: monial and allied matters and the representatives thereof;

(i) persons professionally engaged in promoting the welfare of families; and
(iii) persons working in the field of social welfare.

(2)  Subject to sub-rule (1), the Principal Judge of the Family Court may record
such names after obtaining the written consent of the institution, organisation or
person, as the case may be, on its own motion or its/his application.

5 Counselling Centre.- (1) There shall be attached to the Family Court in
each city a counselling centre to be known as The Family Court Counselling Centre.

(2) The Counselling Centre shall be located in the Family Court premises or
at such other place as the High Court may direct.

6. Appointment of Counsellors - The Counsellors shall be appointed by
the State Government from the Panel of Counsellors prepared by the Principal Judge
of the Family Court and approved by the High Court.

Provided that no Counsellor shall continue after hé attains the age of 65 years.

7 Number of Counsellors.- (1) The number and categories of Counsellor
in each Counselling Centre shall be such as may be determined by the Government
in consultation with the High Court, from time to time.

(2)  Where more than one Counsellors are appointed in Counselling Centre,
one of them may be designated as Principal Counsellor by the High Court.

8. Qualification for Counsellors.- (1) Any person having a degree of a
recognised University preferably with Social Science or psychology as one of the
subjects, and minimum experience or two years in social work, child psychiatry or
family counselling, shall be eligible for appointment as a counsellor:

Provided that the minimum academic qualifications may be relaxed in excep-
tional circumstances: :
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Provided further that preference may be given to women having the requisite
qualification:

Provided also that person shall be eligible for appointment on the post of Coun-
sellor unless he attained the age of 35 years and is below 60 years of age;

(2) A Candidate who-
(@) has been a judge, or

(b)  has experience of Counselling in family matters shall, other things being
equal, be given preference in the matter of appointment.

9. Payment of Honorarium/fee to Counsellors.- (1) The Honorarium or
fee admissible to persons employed as counsellor shall be such as may be deter-
mined by the State Government from time to time.

(2)  The Counsellor shall be entitled to the payment of Honorarium or fee at
the minimum rate of Rs. 75/- (Rupees Seventy Five) per case per sitting for reconcili-
ation. The number of sitting restricted for each case should not be more than four. In
any case, the total Honorarium or fee of a counsellors shall not exceed Rs. 300/-
(Rupees Three Hundred) per day.

10.  Function of Counsellor.- (1) The Counsellor, entrusted with any peti-
tion, shall - ;

(i) attend the Court as and when required by the Judge of the Family Court;

(i) aid and advise the parties regarding settlement of the subject matter of
dispute or any other part thereof;

(iii)  help the parties in recenciliation;
(iv)  submit report or interim report, as the case may be fixed by the Court;

(v)  perform such other functions as may be assigned to him by the Family
Court from time to time;

(2) In performing his functions under sub-rule (1) the Counsellor shall be
guided by such general or special directions may be given by the Family Court from
time to time.

11. Conditions or service of employees of a Family Court.- The qualifi-
cations, procedure for recruitment, pay and other conditions of service of the em-
ployees of a Family Court shall be the same as of the employees of similar category
in the Courts under the control of District Judge and the rules relating thereto shall,
mutates mutandis, apply.

12. Assistance of medical experts, welfare experts.- (1) Where the Fam-
ily Court decides to secure the services of any expert or other person referred to in
Section 12 of the Act, the Courts shall indicate the exact point or points on which
and manner in which the service required is to be rendered.

(2)  The expert or other person referred to in sub-rule (1), shall render the
service and submit its report within such time as may be indicated in the order of the
Family Court or within such extended time as may be given by the Court.
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(8)  The Family Court shall permit the parties to file objections against such
report.

(4)  The court shall cohsider the report in deciding the dispute but shall not
be bound to accept anything contained therein.

13. Travelling and other expenses payable to medical and other experts.-
Where in the opinion of the Family Court, the assistance of an expert or other person
referred to in Section 12 of the Act is necessary, but the party needing such assist-
ance does not have means to pay his fees and travelling and other expenses, it may,
suo motu or on the application of the party, direct the payment of such fees and
expenses, out of the revenue of the State as specified below -

1 2

(a) If the expert is Government servant Travelling expenses at the rates as
admissible to him in the service of
the State Government.

(b) If the expert is not a Government Travelling expenses at the rates as

servant admissible to class-| officer of the
State Government plus Rs. 500/- as
fees per day.

14. Permission for representation by a lawyer.- The Court may permit the
parties to be represented by a lawyer in Court. Such permission may be granted if
the case involves complicated question of law or fact and if the Court is of the view
that the party in person is not in a position to conduct his or her case adequately or
for any other reasons. The reason for granting permission shall be recorded in the
order. Permission so granted may be revoked by the Court at any stage of the pro-
ceedings if the Court considers it just and necessary.

15. Time for making application.- An application by a party for being rep-
resented by a lawyer in court shall be made by such party to the court after notice to
the other side. Such an application shall be made not less than two weeks prior to
the date fixed for hearing' of the petition.

16. Application not to be entertained during the hearing.- An application
under rule 15 shall not be entertained after the petition is placed for hearing on the
daily board of the court unless there are exceptional circumstances justifying such
late application.

17. Independent legal representation of a minor.- The Court may appoint
a lawyer to represent independently any minor affected by litigation before the court.
The court may give suitable directions regarding fees to be paid to such a lawyer.

18. Amicus Curiae.- (1) The Family Court shall maintain a panel of legal
experts, including legal practitioners, willing to be appointed as amicus curiae.

(2)  Where it appears to the Family Court that the assistance of a legal ex-
pert as amicus curiae is necessary in the interest of justice, the court may engage a
legal expert from the said panel.
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(3)  The amicus curiae, engaged under sub-rule (2), may be paid by the Family
Court out of the revenues of the State, fees and expenses at the rates of Rupees
Five Hundred per case or proceeding.

19. Termination of appointment of Counsellor.- The appointment of a coun-
sellor may be terminated at any time before the expiry of his term on the recommen-
dation of the Judge of the Family Court.
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2. NOTIFICATION REGARDING ESTABLISHMENT OF SEVEN FAMILY
COURTS AT SPECIAL PLACES PUBLISHED IN M.P. RAJPATRA
(ASADHARAN) DATED 15.3.2002 PAGE 140.

Notification No. F.-4-1-2002-XXI-B (l) dated the 4th March, 2002.- In exer-
cise of the powers conferred by Section 3 of the Family Courts Act, 1984 (No. 66 of
1984), the State Government hereby after consultation with the High Court, estab-
lish, with effect from 8th March 2002, the Family Courts specified in column (2) of the
Schedule below, at the headquarters specified in the corresponding entries in col-
umn (3), for the areas specified in column (4), of the said Schedule:

SCHEDULE
S.No. Name of the Court Head quarters Jurisdiction
(1) (2) (3) (4).
1. Family court, Indore Indore Limits of Municipal Corporation. Indore
including Cantonment area if any.
2: Family Court, Ujjain Ujjain Limits of Municipal Corporation, Ujjain

including Cantonment area if any.

3. Family Court, Gwalior Gwalior Limits of Municipal Corporation, Gwalior
including Cantonment area if any.

4. Family Court, Rewa Rewa Limits of Municipal Corporation, Rewa
including Cantonment area if any.

55 Family Court, Sagar Sager Limits of Municipal Corporation, Sagar
including Cantonment area if any.

6. Family Court, Jabalpur Jabalpur Limits of Municipal Corporation, Jabalpur
including Cantonment area if any.

7 Family Court, Bhopal Bhopal Limits of Municipal Corporation, Bhopal
including Cantonment area if any.
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3. NOTIFICATION ISSUED BY THE CENTRAL GOVERNMENT REGARDING
ENFORCEMENT OF CODE OF CIVIL PROCEDURE (AMENDMENT) ACT,
1999 AND THE CODE OF CIVIL PROCEDURE (AMENDMENT) ACT, 2002.

MINISTRY OF LAW, JUSTICE AND COMPANY AFFAIRS
(Legislative Department)

NOTIFICATION
New Delhi, the 6th June, 2002

S.0. 603 (E)- In exercise of the powers conferred by Sub-section (2) of Section
1 of the Code of Civil Procedure (Amendment) Act, 1999 (46 of 1999), the Central
Government hereby appoints the 1st the July, 2002, as the date on which all provi-
sions [except clause (iii) of section 16, clause (iii) of section 18 so far as it relates to
rules 9 and 10 of Order VIl of the First Schedule to the Code of Civil Procedure,
1908 (5 of 1908) and section 30] of the said Act shall come into force.

NOTIFICATION
New Delhi, the 6th June. 2002

S.0. 604 (E)- In exercise of the powers conferred by Sub-section (2) of Section
1 of the Code of Civil Procedure (Amendment) Act, 2002 (22 of 2002), the Central
Government hereby appoints the 1st day of July, 2002, as the date on which the
provisions of the said Act shall come into force.

4. NOTIFICATION ISSUED BY THE CENTRAL GOVERNMENT REGARDING
ENFORCEMENT OF N.D.P.S. (AMENDMENT) ACT, 2001 PUBLISHED IN
GAZETTE OF INDIA EXTRAORDINARY DATED 27.9.2001, PART Il, SEC-
TION 3 (ii) PAGE 702.

Narcotic Drugs and Psychotropic Substances (Amendment) Act (9 of 2001),
S.1 (2)- Coming into force of the Act on 2-10-2001- In exercise of the powers
conferred by sub-section (2) of section 1 of the Narcotic Drugs and Psychotropic
Substances (Amendment) Act, 2001 (9 of 2001), the Central Government hereby
appoints the 2nd day of October, 2001 as the date on which the said Act shall come
into force in the whole of India.
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LATEST IMPORTANT AMENDMENTS IN CENTRAL/STATE ACTS

1. C.P.C. (AMENDMENT) ACT 2002

NOTE : To avoid delay at various levels in civil proceedings, the Code of Civil
Procedure 1908 was exhaustively amended by the Code of Civil Procedure (Amend-
ment) Act, 1999 (Refer : M.P. Law Times 2000, Part V page 1). Before the amended
provisions could come into force, the Code of Civil Procedure, 1908 was again -
amended by the Code of Civil Procedure (Amendment) Act 2002. These amend-
ments were brought into force from 1st July, 2002 vide Notification dated 6th June,
2002 issued by the Central Government. (Please refer Part 1ll Page 6 of this Jour-
nal)

The Code of Civil Procedure (Amendment) Act, 2002 is being reproduced here
for your benefit :

1. Short title and commencement.- (1) This Act may be called THE CODE of
CIVIL PROCEDURE (AMENDMENT) ACT, 2002.

(2) It Shall come into force on such date as the Central Government may, by
notification in the Official Gazette, appoint, and different dates may be appointed for
different provisions of this Act and for different States or for different parts thereof.

2. Amendment of section 39.- in section 39 of the Code of Civil Procedure,
1908 (hereinafter referred to as the principal Act), after sub-section (3), the follow-
ing sub-section shall be inserted, namely :-

“(4) Nothing in this section shall be deemed o authorise the Court which passed
a decree to execute such decree against any person or property outside the local
limits of its jurisdiction.”.

3. Amendment of section 64. - Section 64 of the principal Act shall be renum-
bered as sub-section (1) of that section and after sub-section (1) as so renumbered,
the following sub-section shall be inserted, namely :-

“(2) Nothing in this section shall apply to any private transfer or delivery of the :
property attached or of any interest therein, made in pursuance of any contract for
such transfer or delivery entered into and registered before the attachment”.

4. Substitution of new section for section 100- A- For section 100-A of the
principle Act (as substituted by section 10 of the Code of Civil Procedure (Amend-
ment) Act, 1999), the following section shall be substituted, namely :-

“100-A. No further appeal in certain cases.- Notwithstanding anything con-
tained in any Letters Patent for any High Court or in any instrument having the force
of law or in any other law for the time being in force, where any appeal from an
original or appellate decree or order is heard and decided by a Single Judge of a
High Court, no further appeal shall lie from the judgment and decree of such Single
Judge.” ’

5. Substitution of new section for section 102.- For section 102 of the prin-
cipal Act (as substituted by section 11 of the Code of Civil Procedure (Amendment)
Act, 1999), the following section shall be substituted, namely :-

JOTI JOURNAL - AUGUST 2002- PART IV 1



“102. No second appeal in certain cases.- No second appeal shall lie from
any decree, when the subject matter of the original suit is for recovery of money
not exceeding twenty-five thousand rupees.”

6. Amendment of order V.- In the First Schedule to the principle Act (here-
inafter referred to as the First Schedule), in Order V,-

(i) In rule 1, for sub-rule (1) [ as substituted by clause (i) of section 15 of the
Code of Civil Procedure (Amendment) Act, 1999], the following sub-rule shall be
substituted, namely :-

“(1) When a suit has been duly instituted, a summons may be issued to the
defendant to appear and answer the claim and to file the written statement of his
defence, if any, within thirty days from the date of service of summons on that de-
fendant :

Provided that no such summons shall be issued when a defendant has ap-
peared at the presentation of plaint and admitted the plaintiff's claim:

Provided further that where the defendant fails to file the written statement
within the said period of thirty days, he shall be allowed to file the same on such
other day as may be specified by the Court, for reasons to be recorded in writing, but
which shall not be later than ninety days from the date of service of summons.;

(ii) for rule 9 (as substituted by clause (v) of section 15 of the Code of Civil
Procedure (Amendment) Act, 1999), the following rules shall be substituted, namely:-

“(9) Delivery of summons by Court.- (1) Where the defendant resides within the
jurisdiction of the Court in which the suit is instituted, or has an agent resident within
that jurisdiction who is empowered to accept the service of the summons, the sum-
mons shall, unless the Court otherwise directs, be delivered or sent either to the
proper officer to be served by him or one of his subordinates or to such courier
services as are approved by the Court.

(2) The proper officer may be an officer of a Court other than that in which the
suit is instituted, and, where he is such an officer, the summons may be sent to him
in such manner as the Court may direct.

(3) The services of summons may be made by delivering or transmitting a copy
thereof by registered post acknowledgment due, addressed to the defendant or his
agent empowered to accept the service or by speed post or by such courier services
as are approved by the High Court or by the Court referred to in sub-rule (1) or by
any other means of transmission of documents (including fax message or electronic
mail service) provided by the rules made by the High Court.

Provided that the service of summons under this sub-rule shall be made at the
expenses of the plaintiff.

(4) Notwithstanding anything contained in sub-rule (1), where a defendant re-
sides outside the jurisdiction of the Court in which the suit is instituted, and the
Court directs that the service of summons on that defendant may be made by such
mode of service of summons on that defendant may be made by such mode of
service of summons as is referred to in sub-rule (3) (except by registered post ac-
knowledgment due), the provisions of rule 21 shall not apply.
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(5) When an acknowledgment or any other receipt purporting to be signed by
the defendant or his agent is received by the Court or postal article containing the
summons is received back by the Court with an endorsement purporting to have
been made by a postal employee or by any person authorised by the courier service
to the effect that the defendant or his agent had refused to take delivery of the postal
article containing the summons or had refused to accept the summons by any other
means specified in sub-rule (3) when tendered or transmitted to him, the Court issu-
ing the summons shall declare that the summons had been duly served on the de-
fendant.

Provided that where the summons was properly addressed, pre-paid and duly
sent by registered post acknowledgment due, the declaration referred to in this sub-
rule shall be made notwithstanding the fact that the acknowledgment having been
lost or mislaid, or for any other reason, has not been received by the Court within
thirty days from the date of issue of summons.

(6) The High Court or the District Judge, as the case may be, shall prepare
a panel of courier agencies for the purposes of sub-rule (1).

9A. Summons given to the plaintiff for service.- (1) The Court may, in addition
to the service of summons under rule 9, on the application of the plaintiff for the
issue of a summons for the appearance of the defendant, permit such plaintiff to
effect service of such summons on such defendant and shall, in such a case, deliver
the summons to such plaintiff for service.

(2) The service of such summons shall be effected by or on behalf of such
plaintiff by delivering or tendering to the defendant personally a copy thereof signed
by the Judge or such officer of the Court as he may appoint in this behalf and sealed
with the seal of the Court or by such mode of service as is referred to in sub-rule (3)
of rule 9.

(8) The provisions of rules 16 and 18 shall apply to a summons personally
served under this rule as if the person effecting service were a serving officer.

(4) If such summons, when tendered, is refused or if the person served refuses
to sign an acknowledgment of service or for any reason such summons cannot be
served personally, the Court shall, on the application of the party, re-issue such
summons to be served by the Court in the same manner as a summons to a defend-
ant.”

7. Amendment of Order VI.- In the First Schedule, in Order VI, for rules 17 and
18 [as they stood immediately before their omission by clause (iii) of section 16 of
the Code of Civil Procedure (Amendment) Act, 1999], the foIIowmg rules shall be
substituted, namely :-

“17. Amendment of pleadings.- The Court may at any stage of the proceedings
allow either party to alter or amend his pleadings in such manner and on such terms
as may be just, and all such amendments shall be made as may be necessary for
the purpose of determining the real questions in controversy between the parties :

Provided that no application for amendment shall be allowed after the trial has
commenced, unless the Court comes to the conclusion that in spite of due diligence,
the party could not have raised the matter before the commencement of trial.
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18. Failure to amend after order.- If a party who has obtained an order for leave
to amend does not amend accordingly within the time limited for the purpose by the
order, or if no time is thereby limited then within fourteen days from the date of the
order, he shall not be permitted to amend after the expiration of such limited time as
aforesaid or of such fourteen days, as the case may be, unless the time is extended
by the Court”.

8. Amendment of Order VIl.- In the First Schedule, in Order VIi,-

(i) for rule 9 [ as substituted by clause (i) of section 17 of the Code of Civil
Procedure (Amendment) Act, 1999], the following rule shall be substituted, namely:-

“9. Procedure on admitting plaint.- Where the Court orders that the summons
be served on the defendants in the manner provided in ruie 9 of Order V, it will direct
the plaintiff to present as many copies of the plaint on plain paper as there are
defendants within seven days from the date of such order alongwith requisite fee for
service of summons on the defendants.”;

(i) in rule 11, for sub-clauses (f) and (g) [as inserted by clause (ii) of section 17
of the Code of Civil Procedure (Amendment) Act, 1999], the following sub-clause
shall be substituted, namely :-

“(f) where the plaintiff fails to comply with the provisions of rule 9.”;

(ili) in rule 14 [as substituted by clause (iii) of section 17 of the Code of Civil
Procedure (Amendment) Act, 1999], for sub-rule (3), the following sub-rule shall be
substituted, namely :-

“(8) A document which ought to be produced in Court by the plaintiff when the
plaint is presented, or to be entered in the list to be added or annexed to the plaint
but is not produced or entered accordingly, shall not, without the leave of the Court,
be received in evidence on his behalf at the hearing of the suit”;

(iv) rule 18 [as amended by clause (v) of section 17 of the Code of Civil Proce-
dure (Amendment) Act, 1999] shall be omitted.

9. Amendment of Order VIil.- In the First Schedule, in Order VIlI,-

(i) for rule 1 [as substituted by clause (i) of section 18 of the Code of Civil
Procedure (Amendment) Act, 1999], the following rule shall be substituted, namely:-

“1. Written statement.- The defendant shall, within thirty days from the date of
service of summons on him, present a written statement of his defence :

Provided that where the defendant fails to file the written statement within the
said period of thirty days, he shall be allowed to file the same on such other day, as
may be specified by the Court, for reasons to be recorded in writing, but which shall
not be later than ninety days from the date of service of summons.’; ;

(ii) in rule 1A [as inserted by clause (ii) of section 18 of the Code of Civil Proce-
dure (Amendment) Act, 1999], for sub-rule (3), the following sub-rule shall be sub-
stituted, namely :-

“(3) A document which ought to be produced in Court by the defendant under
this rule, but, is not so produced shall not, without the leave of the Court, be re-
ceived in evidence on his behalf at the hearing of the suit”;
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(iii) for rules 9 and 10 [as they stood immediately before their omission by clause
(iii) of section 18 of the Code of Civil Procedure (Amendment) Act, 1999], the follow-
ing rules shall be substituted, namely :-

“9. Subsequent pleadings- No pleading subsequent to the written statement of
a defendant other than by way of defence to set-off or counter-claim shali be pre-
sented except by the leave of the Court and upon such terms as the Court thinks fit;
but the Court may at any time require a written statement or additional written state-
ment from any of the parties and fix a time of not more than thirty days for presenting
the same.

10. Procedure when party fails to present written statement called for by Court.-
Where any party from whom a written statement is required under rule 1 or rule 9
fails to present the same within the time permitted or fixed by the Court, as the case
may be, the Court shall pronounce judgment against him, or make such order in
relation to the suit as it thinks fit and on the pronouncement of such judgment a
decree shall be drawn up.”.

10. Amendment of Order IX.- In the First Schedule, in Order IX, for rule 2 [as
substituted by clause (i) of section 19 of the Code of Civil Procedure (Amendment)
Act, 1998], the following rule shall be substituted, namely :-

‘2. Dismissal of suit where summons not served in consequence of plaintiff’s
failure to pay costs.- Where on the day so fixed it is found that the summons has not
been served upon the defendant in consequence of the failure of the plaintiff to pay
the court-fee or postal charges, if any, chargeable for such service, or failure to
present copies of the plaint as required by rule 9 of Order VI, the Court may make
an order that the suit be dismissed :

Provided that no such order shall be made, if notwithstanding such failure, the
defendant attends in person or by agent when he is allowed to appear by agent on
the day fixed for him to appear and answer.”

11. Amendment of Order XIV.- In the First Schedule, in Order X1V, for rule 5
[as it stood immediately before its omission by clause (ii) of section 24 of the Code
of Civil Procedure (Amendment) Act, 1999], the following rule shall be substituted,
namely:-

“5. Power to amend and strike out issues.- (1) The Court may at any time be-
fore passing a decree amend the issues or frame additional issues on such terms as
it thinks fit, and all such amendments or additional issues as may be necessary for
determining the matters in controversy between the parties shall be so made or
framed.

(2) The Court may also, at any time before passing a decree, strike out any
issues that appear to it to be wrongly framed or introduced.”.

12. Amendment of Order XVIil.- In the First Schedule, in Order XVIII,-
(a) in rule 2, after sub-rule (3), the following sub-rules shall be inserted, namely:-

“(3-A) Any party may address oral arguments in a case, and shall, before he
concludes the oral arguments, if any, submit if the Court so permits concisely and
under distinct headings written arguments in support of his case to the Court and
such written arguments shall form part of the record.
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(3-B) A copy of such written arguments shall be simultaneously furnished to
the opposite party.

(3-C) No adjournment shall be granted for the purpose of filing the written
arguments unless the Court, for reasons to be recorded in writing, considers it nec-
essary to grant such adjournment.

(3-D) The Court shall fix such time-limits for the oral arguments by either of the
parties in a case, as it thinks fit.”;

(b) for rule 4 [as substituted by clause (ii) of section 27 of the Code of Civil
procedure (Amendment) Act, 1991], the following rule shall be substituted, namely:-

“4. Recording of evidence.- (1) In every case, the examination-in-chief of a
witness shall be on affidavit and copies thereof shall be supplied to the opposite
party by the party who calls him for evidence :

Provided that where documents are filed and the parties rely upon the docu-
ments, the proof and admissibility of such documents which are filed alongwith affi-
davit shall be subject to the orders of the Court.

(2) The evidence (cross-examination and re-examination) of the witness in at-
tendance, whose evidence (examination-in-chief) by affidavit has been furnished to
the Court shall be taken either by the Court or by the Commissioner appointed by it:

Provided that the Court may, while appointing a commission under this sub-
rule, consider taking into account such relevant factors as it thinks fit:

(8) The Court or the Commissioner, as the case may be, shall record evidence
either in writing or mechanically in the presence of the Judge or of the Commis-
sioner, as the case may be, and where such evidence is recorded by the Commis-
sioner he shall return such evidence together with his report in writing signed by him
to the Court appointing him and the evidence taken under it shall form part of the
record of the suit.

(4) The commissioner may record such remarks as it thinks material respect-
ing the demeanour of any witness while under examination :

Provided that any objection raised during the recording of evidence before the
Commissioner shall be recorded by him and decided by the Court at the stage of
arguments.

(5) The report of the Commissioner shall be submitted to the Court appointing
the commission within sixty days from the date of issue of the commission unless
the Court for reasons to be recorded in writing extends the time.

(6) The High Court or the District Judge, as the case may be, shall prepare a
panel of Commissioners to record the evidence under this rule.

(7) The Court may by general or special order fix the amount to be paid as
remuneration for the services of the Commissioner. :

(8) The provisions of rules 16, 16A, 17 and 18 of Order XXVI, in so far as they
are applicable, shall apply to the issue, execution and return of such commission
under this rule.”.
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13. Amendment of Order XX.- In the First Schedule, in Order XX, in rule 1, for
sub-rule (1), the following sub-rule shall be substituted, namely:-

“(1) The Court, after the case has been heard, shall pronounce judgment in an
open Court, either at once, or as soon thereafter as may be practicable and when
the judgment is to be pronounced on some future day, the Court shall fix a day for
that purpose, of which due notice shall be given to the parties or their pleaders :

Provided that where the judgment is not pronounced at once, every endeavour
shall be made by the Court to pronounce the judgment within thirty days from the
date on which the hearing of the case was concluded but, where it is not practicable
so to do on the ground of the exceptional and extraordinary circumstances of the
case, the Court shall fix a future day for the pronouncement of the judgment, and
such day shall not ordinarily be a day beyond sixty days from the date on which the
hearing of the case was concluded, and due notice of the day so fixed shall be given
to the parties or their pleaders.”

14. Amendment of Order XXIl.- In the First Schedule, in Order XXI,-

(a) in rule 32, in sub-rule (5), the following Explanation shall be inserted, namely:-

“Explanation.- For the removal of doubts, it is hereby declared that the expres-
sion “the act required to be done” covers prohibitory as well as mandatory injunc-
tions.”;

(b) in rule 92, in sub-rule (2),-

(i) for the words “thirty days”, the words “sixty days” shall be substituted;

(ii) after the first proviso, the following proviso shall be inserted, namely :-

“Provided further that the deposit under this sub-rule may be made within sixty
days in all such cases where the period of thirty days, within which the deposit had
to be made, has not expired before the commencement of the Code of Civil Proce-
dure (Amendment) Act, 2002

. 15. Amendment of the Code of Civil Procedure (Amendment) Act, 1999.-
In the Code of Civil Procedure (Amendment) Act, 1999,-

(a) section 30 shall be omitted;

(b) in section 32 in sub-section (2),-

(i) clauses (g) and (h) shall be omitted,;

(i) for clause (j), the following clause shall be substituted, namely :-

“(j) the provisions of rules 1, 2, 6,7, 9, 9-A, 19-A, 21, 24 and 25 of Order V of
the First Schedule as amended or, as the case may, be substituted or omitted by
section 15 of this Act, and by section 6 of the Code of Civil Procedure (Amendment)
Act, 2002, shall not apply to in respect of any proceedings pending before the com-
mencement of section 15 of this Act and section 6 of the Code of Civil Procedure
(Amendment) Act, 2002;"; :

(iii) for clause (k), the following clause shall be substituted, namely:-

“(k) the provisions of rules 9, 11, 14, 15, and 18 of Order VIl of the First Sched-
ule as amended or, as the case may be, substituted or omitted by, section 17 of this
Act and by section 8 of the Code of Civil Procedure (Amendment) Act, 2002, shall
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not apply to in respect of any proceedings pending before the commencement of
section 17 of this Act and section 8 of the Code of Civil Procedure (Amendment)
Act, 2002;";

(iv) for clause (!), the following clause shall be substituted, namely :-

“(1) the provisions of rules 1, 1-A, 8-A, 9 and 10 of Order VIlI of the First Sched-
ule as substituted or, as the case may be, inserted or omitted by section 18 of this
Act and by section 9 of the Code of Civil Procedure (Amendment) Act, 2002, shall
not apply to a written statement filed and presented before the commencement of
section 18 of this Act and section 9 of the Code of Civil Procedure (Amendment)
Act, 2002;”;

(v) for clause (q), the following ciause shall be substituted, namely :-

“(q) the provisions of ruies 4 and 5 of Order XIV of the First Schedule as
amended or, as the case may be, substituted by section 24 of this Act and section
11 of the Code of Civil Procedure (Amendment) Act, 2002, shall not affect any order
made by the Court adjourning the framing of the issues and amending and striking
out issues before the commencement of secton 24 of this Act and section 11 of the
Code of Civil Procedure (Amendment) Act, 2002;”.

(vi) in clause (s) for the figures “25” at both the places, the figures “26” shall be
substituted;

(vii) clause (u) shall be omitted.

16. Repeal and savings.- (1) Any amendment made, or any provision inserted
in the principal Act by a State Legislature of High Court before the commencement
of this Act shall, except in so far as such amendment or provisions are consistent
with the principal Act as amended by this Act, stand repealed.

(2) Notwithstanding that the provisions of this Act have come into force or re-
peal under sub-section (1) has taken effect, and without prejudice to the generality
of the provisions of section 6 of the General Clauses Act, 1897,-

(a) the provisions of section 102 of the principal Act as substituted by section 5
of this Act, shali not apply to or affect any appeal which had been admitted before
the commencement of section 5; and every such appeal shall be disposed of as if
section 5 had not come into force;

(b) the provisions of rules 5, 15, 17 and 18 of Order VI of the First Schedule as
omitted or, as the case may be, inserted or substituted by section 16 of the Code
Civil Procedure (Amendment) Act, 1999 and by section 7 of this Act shall not apply
to in respect of any pleading filed before the commencement of section 16 of the
Code of Civil Procedure (Amendment) Act, 1999 and section 7 of this Act;

(c) the provisions of rule 1 of Order XX of the First Schedule as amended by
section 13 of this Act shall not apply to a case where the hearing of the case had
concluded before the commencement of section 13 of this Act.
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