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ACCOMMODATION CONTROL ACT, 1961-

Sections 12 - Protection under Section 13, availability

(1) and 13 of — Section 13 consists of two parts—To
avail the benefit compliance of both parts
necessary

Section 23-A - Accommodation acquired by Government
servant after retirement — Such retired
Government servant may file eviction
petition under Section 23-A

ADMINISTRATIVE LAW
- Judicial review, principle of — Applicability
and scope
- “Noting in the file — It does not confer any
. right on a person“

ADVERSE POSSESSION

- Possession claimed under invalid document —
Possession is adverse to the true owner

ARBITRATION AND CONCLIATION ACT, 1996

Sections 11 & 16 - Powers of the designate of the Chief Justice,
acting under Section 11- The designate
exercises purely administrative powers —
Dispute as to existence of arbitration
agreement, determination of- Solely within
jurisdiction of Arbitral Tribunal

Sections 31 (5) - Limitation for filing application to set aside

and 34 (3) award - Limitation of three months under
section 34 (3) to be counted from date of
delivery of singed copy of award to
applicant — Law explained

CIVIL PROCEDURE CODE, 1908

Section 115 - Order passed under section 24 Hindu
Marriage Act regarding maintenance
pendent lite — Order not revisable —
Law explained

Sections 115 - Order passed by Family Court on application
under section 125 Cr.P.C., nature of — The
order is of civil nature revisable u/s 19 (4) of
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ACT/TOPIC NOTE PAGE
NO. NO.

the Act before the High Court — Limitation for
the revision same as for civil revision u/s
115 C.P.C. 211 195

Section 146 & - Transfer of suit property during pendency of
O.9R.6 suit — Transferee not brought on record- Suit
decreed ex parte against defendant on
record — Transferee being representative-in-
interest of defendant entitled to prefer appeal
against such decree or to proceed under 0.9
R.13 — Law explained 200 186

0.7 R 11 (b), - Defect of undervaluation or insufficiency of
(c)and 0.7 R. 10 stamp on plaint — O. 7 R. 11 (b) and (c)
applicable and not O. 7 R. 10 218 201

0.21 R.2 . - Decree, satisfaction of — Payment outside
Court — Payment or adjustment unless
certified or recorded not to be recognized by
Executing Court — Law explained 222 204

0.21 R.97 (2) - Objection by stranger against dispossession
and 99 in execution of decree — Though stranger
should be heard before dispossession —
Recording of evidence not a sine qua non for
adjudicating such objections — Law explained 220 202

0.39R.2(2) - “Corporation owned or controlled by the
Proviso (b) State Govt.”, meaning of — M.P. Mahila Vitta
and Vikas Nigam, a Govt. owned corporation
— Proviso (b) of O. 39 R. 2(2) applicable —
Court has no jurisdiction to grant stay in
matter of transfer, suspension etc. 215 197

0.41 R.14 (4) and - Phrase “proceeding incidental to an appeal”,
0.41 R.14 (3) as meaning of — Issuance of notices to
amended by respondent, held, a proceeding incidental to
M.P. Amendment an appeal — Issuance of notices to
respondent/defendant who remained ex
parte or did not submit address for service
not mandatory— Three Division Bench
decisions expressing contra view overruled = 223 205

CONSTITUTION OF INDIA

Article 19 (1) (a) - Right to fly National Flag is a fundamental
right of a citizen under Article 19 (1) (a) — The
right is qualified one 198 184

Article 21 - Doctrine of sovereign immunity, applicability
of — Infringement of a person’s fundamental
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PAGE
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right by State employees— Held, State is
liable for tortious acts of such employees

CRIMINAL PROCEDURE CODE, 1973

Section 125 - State amendment raising the limit of
maintenance allowance from Rs. 500/- to
Rs. 3,000/- — Amendment though applicable
to pending matters is prospective in its
application — Law explained — Observation
“Magistrates have the power to enhance the
amount of maintenance in the cases in which
orders are passed after 30th May 1998” in
Ramfool's case 2001 (2) MPHT 234 held,
not binding precedent

Section 167 (2) - Formal arrest of the accused by Magistrate’s
order dated 26-06-2003 — Accused produced
before the Court on 1-07-20083 for police
remand — Held, period of 90 days to be
calculated w.e.f. 1-07-2003 and not
26-06-2003

Section 197 - Prosecution for offences u/s 406, 409 read
with 120-B Indian Penal Code- No sanction
required under Section 197 Cr.P.C.

Section 235 (2) - Hearing on question of sentence— Normal
rule — Hearing should be made on the
same day and sentence also should be
pronounced that day itself — Law explained

Section 354 (3) - Death sentence, imposition of — Rarest of
rare case, determination of -Relevant factors
to decide imposition of death sentence —
Law explained

Section 357 - Award of compensation u/s 357 — Factors
to be considered ~ Opportunity of hearing
should also be given to the accused before
fixing the quantum of compensation

Section 437 (5) - Cancellation of bail — Considerations for
& 439 (2) cancellation of bail and grant of bail are

different — Law expiained
CRIMINAL TRIAL

- Appreciation of evidence — Maxim “falsus in
uno, falsus in omnibus” applicability of — It
is merely a rule of caution- Attempt should
be to separate truth from falsehood
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ACT/TOPIC NOTE PAGE
NO. NO.

- Chance witness, meaning of — Evidence of
chance witness requires cautious and close
scrutiny 210 194

- “F1L.R.— Delay in lodging ~ Delay if explained
satisfactorily not fatal to the prosecution
case” 239 (i) 219

- Proof beyond reasonable doubt — Irrelevant
or insignificant circumstances may not be
a basis for giving benefit of doubt ~ '
Unmerited acquittal not good to the society-
Law explained 239 (i) 219

- Injuries on person of accused, explanation
of — Prosecution evidence if clear, cogent
and trustworthy then non-explanation will
not affect prosecution’s case— Law explained 236 (i) 215

- Relative witness, evidence of— Relationship/
interestedness per se no ground to suspect
the evidence— Evidence should be examined
carefully ' 236 (i) 215

- Sentencing policy— Sufficiency of sentence —
Factors to be considered while imposing
sentence— Court duty bound to award proper
sentence - Undue sympathy to impose
inadequate sentence harmful to justice

system 199 185
- Speaking orders ~ Need to pass speaking
orders stressed 240 220
EVIDENCE ACT, 1872
Section 9 - ldentification —ldentification for the first time

at the trial- Evidence as to, nature of- It is

generally of weak nature — In appropriate

cases may be used for conviction without

corroboration — Law explained 202 189

Sections 68 - Will, proof of — Propounder should explain

suspicious circumstances — Will altering
ordinary course of succession, not itself a

suspicious circumstance 190 (i) 173
Section 114 (g) - “Best evidence rule — Party in possession of

best evidence must adduce it irrespective of )

onus of proof — Law explained” 225 (i) 206
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ACT/TOPIC NOTE PAGE
NO. NO.

FAMILY COURTS ACT, 1984

_ Section 19 (4) - Order passed by Family Court on application
under section 125 Cr.P.C., nature of — The
order is of civil nature revisable u/s 19 (4) of
the Act before the High Court — Limitation for
the revision same as for civil revision u/s
115 C.PC. 21 195

FLAG CODE OF INDIA, 2002

- Flag Code though not a law, deserves to be

followed 198 184
HINDU ADOPTIONS AND MAINTENANCE ACT, 1956
Section 20 - Maintenance of unmarried major daughter —

Under section 26 of Hindu Marriage Act
father liable only for minor children - Major
unmarried daughter may get maintenance
under section 20 of Hindu Adoptions and

_ Maintenance Act 216 199
HINDU MARRIAGE ACT, 1955
Section 26 - Maintenance of unmarried major daughter —

Under section 26 of Hindu Marriage Act
father liable only for minor children - Major
unmarried daughter may get maintenance
under section 20 of Hindu Adoptions and

Maintenance Act 216 199
HINDU SUCCESSION ACT, 1956
Section 8 - Ancestral property received by father in
partition — Son does not acquire any right
by birth 188 172
INDIAN PENAL CODE, 1860
Section 34 - Common intention, liability for — Law
explained 241 220
Section 96 - Right of private defence, proof of- Burden

lies on the accused — May be proved by
preponderance of probabilities — Proof

beyond reasonable doubt not required 187 171
Section 169 - Offence u/s 169 relating to public servant

unlawfully buying and bidding for property —

Essential ingredients 183 168
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Section 302

Section 306

Section 376

Section 376

Section 376/ 120-B

Section 406,
409 & 120-B

- Wife dying due to burn injuries sustained in
the house of accused — Deceased and
accused only inmates of house — Accused
sustaining burn injuries on right forearm
— No explanation forthcoming from accused
— Accused must be held liable

- Abetment to commit suicide — Writing of
letters to deceased by accused disclosing
intention to divorce does not constitute
abetment

- Prosecutrix, conduct of — Non-disclosure of
incident to stranger passerby - Prosecutrix
not to be disbelieved simply for this reason

- Prosecutrix, conduct of- Prosecutrix, a major
lady visiting several places along with
accused without complaining to anybody —
Conduct is consenting one

- Criminal conspiracy to commit rape — To be
a co-conspirator it is not necessary to act in
an identical manner with other conspirators
— Law explained

- Prosecution for offences u/s 406, 409 read
with 120-B Indian Penal Code- No sanction
required under Section 197 Cr.P.C.

LAND ACQUISITION ACT, 1894

Section 23

- Market value, determination of — Basic
valuation register maintained by the
Registering Autharity for collection of stamp

206

205

213

221

185

192 (ii)

duty cannot be used as basis — Market value

to be determined on the basis of sale deeds
of comparable lands - A party cannot be
permitted to say that his sale deed did not
reflect the correct market value

LAND REVENUE CODE, 1959 (M.P.)

Section 57 (2)

- Claim of Bhumiswami right against State —
Claim must be filed before Sub-Divisional
Officer under Section 57 (2) — Civil Suit
maintainable only after proceedings under
Section 57 (2)
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NO.
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Section 165 (7) - Section 165 (7) no bar for granting specific
performance of agreement to sale of land
comprising less than 5/10 acres irrigated/
unirrigated respectively 217

LIMITATION ACT, 1963

Section 3 - Limitation not set-up as defence — Still suit,
if barred by limitation, liable to be dismissed
—~ Plea of limitation better be raised in the
pleadings 203

MOTOR VEHICLES ACT, 1988

Section 142 - Fracture of bone — Whether always amounts
to permanent disability — Each fracture not
to be termed as privation of any member or
joint — Law explained by the Full Bench after
considering conflicting views — In case of
insufficient evidence on the point Schedule
of Workmen’s Compensation Act may be
referred by the Court 234

Section 147 - Gratuitous passenger travelling in goods
vehicle- Insurer’s liability in respect of —
Held, insurance company not liable 182

Section 171 - Interest — Stipulation of penai rate of interest
not contemplated under Section 171 —
Award thereof not permissible in law 194

N.D.P.S. ACT, 1985

Section 20 (b) - Production of seized contraband before the
Court and its marking as article in evidence —
Necessity — Law explained 237

Section 50 - Search of person u/s 50 - It does not involve
self-incrimination — Form of intimation to be
given to the accused — No specific mode or
manner prescribed — Substantial compliance
sufficient 201

NEGOTIABLE INSTUMENTS ACT, 1881

Section 131 - Non-liability of banker receiving payment of
cheque — Banker must prove good faith and
absence of negligence on its part 195
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PRECEDENT

- Law laid down by the High Court, if in conflict
with the law laid down by the Supreme Court
is per incuriam — Not binding as precedent 235

PREVENTION OF CORRUPTION ACT, 1988

Section 19 - Sanction for prosecution u/s 19— No sanction
required in case of retired public servant 192

PREVENTION OF FOOD ADULTERATION RULES, 1955

R.18 _ - Sending copy of memorandum and
specimen impression of seal separately to
public analyst, requirement as to —~ Law
explained 242

REGISTRATION ACT, 1908

Section 17 - Memorandum of family arrangement
containing terms of relinquishment - It
requires compuisory registration 209

SERVICE LAW

- M.P. Civil Services (Pension) Rules,1976 —
Family pension, entitlement of — Term “wife”
used in Rule 44, sub-rule (5) (1) does not
include divorced wife — Divorced wife not
entitled to retiral dues and family pension 232

- Resignation from service, withdrawal of —
Can be withdrawn only before its acceptance 224

- Subsistence allowance, not a bounty but a
right — Non-payment of subsistence
allowarice would amount to denial of
reasonable opportunity of hearing — Law
explained 212

- Transfer an incident of services — Unless
modified or cancelled transfer order must be
complied 207

SPECIFIC RELIEF ACT, 1963

Section 34 - Relief of declaration simpliciter, grant of —
Plaintiff not entitled to further relief, may
seek declaration simpliciter — Law explained 228
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SUCCESSION ACT, 1925
Section 63 - Will, proof of — Propounder should explain
suspicious circumstances — Will altering
ordinary course of succession, not itself a
. suspicious circumstance 190 (iy 173
WORDS AND PHRASES
- Discretion — Meaning and connotation of 190 (i) 173
- “Word “Caste”, meaning and connotation of 225 (ii) 206
PART-lII
(CIRCULARS/NOTIFICATIONS)
1. State Government Order dated 07.06.2004 regarding
deposit of arrears of pay in G.PF. 23
2. WAL AUF QT F TEEA! Hl TRIAT g0 & NS A FOPTE@E 24
PART-IV
(IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS)
1. The Railways (Second Amendment) Act, 2003 59
2. The Madhya Pradesh Govansh Vadh Pratishedh
Adhyadesh, 2004 61
3. The Madhya Pradesh Co-operative Societies
(Amendment) Act, 2003 64

in this Journal.

We are thankful to the publishers of SCC, MPLJ, MPHT,
MPWN, JLJ, ANJ & RN for using some of their material

- Editor
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FROM THE PEN OF THE EDITOR

A. K. SAXENA
Director

Exchange of views on any problem has a vital role in every sphere of life. It
is not possible to thrive our knowledge without hearing others views. It is one of
the sources of flourishing one’s knowledge. There are various means through
which the individuals, Institutes and many others can express their views with
regard to issues and situations. They study the problem from various angles and
spectrums, and express it through journals, magazines, newspapers, T.V,, radio,
etc., or even during formal or informal talks. It does not mean that they arrive at
right conclusion every time. A problem may have several dimensions and differ-
ent persons look at the same problem from different angles. Therefore, the differ-
ence of opinion is bound to occur in their outcome. In such a situation, our mind
should be open so that it can pave the correct approach.

Our judicial system is totally independent but it does not mean that while
deciding the cases pending in the Court, the members of District Judiciary are
totally free to adopt any view or a view contrary to the principles laid down by
the High Courts or the Apex Court. The decisions of the High Courts and the
Apex Court are binding on the subordinate Courts. A decision of the Apex Court
is the law of land as per Article 141 of the Constitution of India. No doubt while
applying the principles laid down by the Higher Courts, one has to keep in mind
the concept of ‘ratio decidendi’ and in general the ‘law of precedent’. But what
should be the nature of various articles published in journals, newspapers, etc.?
Have they got any binding effect? Should they be referred as we refer various
citations of Higher Courts? These are the questions which often come in the
mind of some of judicial officers who are newly recruited. Even some in-service
judicial officers are in dilemma on this point. The straightway answer is ‘no’. The
articles published in different magazines, journals or through any other means or
the views expressed during talks, have no binding effect at all.

The views contained in any article are personal one of the writer of that
article and by no means it can bind anyone. One of the objects of writing articles
is to have a prismatic view of the problem and may be with a possible solution.
But possible solution does not mean, it is the only solution. There may be other
solutions. Our Judicial Officers’ Training & Research Institute has been publish-
ing this bi-monthly journal for the benefit of judicial officers of Madhya Pradesh.
We are also publishing various articles written by judicial officers posted at vari-
ous places in different capacity. Bi-monthly training programme at district level is

JOTI JOURNAL - AUGUST 2004- PART | 111



also one of the sources of these articles. The Institute also publishes its articles
on various legal issues after doing some research work. But it does not mean -
that the articles written by judicial officers, officers of the Institute or on behalf of
the Institute, have binding effect on other members of District Judiciary. The ob-
ject behind writing and publishing articles is to provide some material to think
and ponder. It does not mean that the conclusions containing in an article are
final and it should be followed blindly. The idea behind publishing articles is to
open up the mind of the reader so that the thinking process shall gather further
momentum. It does propel one to think again and delve into the matter. One
should not think even in dream that the articles provide final solutions of the
problem and there is no need to think over about that problem. | am writing all
this because | have seen so may judicial officers who, while answering legal
problems, occasionally refer to various articles published in JOTI Journal as final
word in respect of solution to that problem. This is not correct approach.

Normally, a‘n'y problem has two faces, i.e. right or wrong. Solution of any
problem depends upon various factors. Two contrary view is quite possible. The
opinions or views are subject to change from time to time depending upon vari-
ous circumstances. This is also perceptible from various judgments of the Apex
Court and the High Courts. Though the judgments of the Apex Court or the High
Courts are binding on the District Judiciary subject to law of precedent but the
views expressed in various articles by anyone based on various decisions of
higher Courts do not have binding effect at all on any one. Therefore, it is neces-
sary to go through the various judgments of the Apex Court and High Courts
irrespective of the conclusion provided in any article, and if any precedent is not
available on a point, one is require to look at the iaw, think deeply and summon
on the strong commonsense, sound logic and rational ratiocination to aid. One
may take assistance from the articles for understanding logic but that cannot
form the sole basis to arrive at any conclusion. The conclusion to any problem
may differ from individual to individual. Hence, it is necessary to think over about
the problem deeply with an open mind with the help of law, precedents and arti-
cles and then try to arrive on one’s own conclusion. A conclusion provided in an
article can never be the last word. Articles should be used as an additional in-
strument available for deep thinking. Articles are not meant to shut the dcor of
mind but to open up the inner and subtier layers of mind.

Rest in next issue.
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WELCOME TO HON’BLE THE CHIEF JUSTICE

Hon’ble Shri Justice R.V. Raveendran has been appointed as Chief
Justice of High Court of Madhya Pradesh. Born on 15th of October,
1946. His Lordship had his schooling at Fort High School, and higher
education at St. Joseph’s College and Government Law College,
Bangalore. His Lordship joined legal profession on March 11, 1968
under the able guidance of Late Shri S.G. Sundra Swami, Former Ad-
vocate General of Karnataka. His Lordship practiced on civil side in
Bangalore, and also appeared in several Commissions of Enquiry.

His Lordship was elevated as Judge of High Court of Karnataka
on February 22, 1993, where His Lordship remained for a period of
about 11 years. His Lordship also worked as Executive Chairman of
Karnataka State Legal Services Authority. His Lordship took keen in-
terest in settlement of large number of cases in Lok Adalat. On ap-
pointment as Chief Justice of Madhya Pradesh High Court, His Lord-
ship was sworn in at Raj Bhawan Bhopal by the Governor of Madhya
Pradesh on July 8, 2004. His Lordship was accorded welcome ovation
on July 9, 2004 in the Conference Hall of South Block of the High Court
of Madhya Pradesh, Jabalpur.

We, on behalf of JOTI Journal welcome His Lordship and wish a

healthy, happy and prosperous life.
®



HON’BLE SHRI JUSTICE N.S. ‘AZAD’ DEMITS OFFICE

Hon’ble Shri Justice N.5. ‘Azad’ demitted office
on 15-06-2004 on His Lordship’s appointment as
Member of M.P. State Human Rights Commission,
Bhopal. Was born on 02-12-1942 in Khaniadhana,
District Shivpuri, Madhya Pradesh. His Lordship
after completing B.Com. and LL.B. started practice
at District Court, Shivpuri in July, 1963. Joined
Madhya Pradesh Judicial Services as Civil Judge
Class II on 02-12-1965. Later on promoted as Civil Judge Class I &
Chief Judicial Magistrate. Was appointed District Judge in December,
1990 and served in this capacity at Sagar, Jabalpur, Raipur and Indore.
His Lordship also held the office of the Inspecting District Judge,
Gwalior. Was elevated as Additional Judge of the High Court of Madhya
Pradesh on 22nd October, 2001. Was appointed permanent Judge on
01-04-2002.

We, on behalf of JOTI Journal wish His Lordship a healthy,
happy and prosperous life.

APPOINTMENT OF JUDGES IN HIGH COURT OF
MADHYA PRADESH

Hon’ble Shri Justice R.V. Raveendran, Chief Justice, High Court
of Madhya Pradesh administered the oath of office to Hon’ble Shri Jus-
tice Arvind Kumar Awasthy and Hon’ble Shri Justice Ashok Kumar
Tiwari on their appointment as a Judge of the High Court of Madhya
Pradesh on 12-07-2004, in a brief swearing-in-ceremony held in the
Conference Hall, High Court at Jabalpur.

°



ADDRESS BY
HON’BLE SHRI JUSTICE RAJEEV GUPTA, ADMINISTRATIVE JUDGE
AT THE WELCOME OVATION OF HON’BLE THE CHIEF JUSTICE
HELD ON JULY 9, 2004 AT JABALPUR

My Lord, | on my own behalf and on behalf of my Brother Judges welcome
and congratulate you on your elevation as Chief Justice of Madhya Pradesh High
Court.

Born on 15th of October, 1946, Your Lordship had your schooling at Fort
High School, and higher education in St. Joseph’s College and Government Law
College Bangalore.

Your Lordship joined the profession as an Advocate on 11th March, 1968
under able guidance of Late Shri S.G. Sundara Swamy, Former Advocate General
of Karnataka. Your Lordship practiced extensively on civil side in Bangalore, spe-
cializing in Arbitration and Conveyencing. Besides this, Your Lordship also ap-
peared in several Commissions of Enquiry.

Your Lordship was elevated as Judge of High Court of Karnataka on 22nd of
February, 1993, where your Lordship remained for a period of about 11 years till
your Lordship’s elevation as Chief Justice of Madhya Pradesh High Court.

Your Lordship delivered several landmark Judgments as Judge of Karnataka
High Court which adorn the Law Journals and would guide the legal fraternity for
all times to come.

Your Lordship as Executive Chairman of Karnataka State Legal Services
Authority took keen interest in settlement of large number of cases in Lok Adalat.

My Lord, you are the 22nd Chief Justice of Madhya Pradesh High Court,
which was formed on 1st of November, 1956. High Court of Judicature at Nagpur
established and constituted by the Letters Patent by George the Fifth by the
Grace of God under the Government of India Act, 1915 and ocontinued by virtue
of Artice 225, of the Constitution of India, after 26th of January, 1950, became
the High Court for the (New) Madhya Pradesh State.

My Lord, the ties of Madhya Pradesh High Court with the High Courts of
Southern States are now more than a decade old. Hen’ble Shri Justice U.L. Bhat,
who came from Kerala High Court, took over as Chief Justice of Madhya Pradesh
High Court in the year 1993, and a few months thereafter, Hon’ble Shri Justice
Gulab Gupta of our High Court took over as Judge of Madras High Court. Hon’ble
Shri Justice Kumar Rajaratnam, from Madras High Court, took over as Chief
Justice of Madhya Pradesh High Court in September 2003.

My Lord, we are confident that under Your Lordship’s dynamic leadership,
our High Court will achieve new heights.

My Lord, while assuring our fullest co-operation, we all wish Your Lordship
a successful tenure as Chief Justice of Madhya Pradesh High Cout.
®
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REPLY BY . .
HON’BLE THE CHIEF JUSTICE TO THE WELCOME OVATION

Let me, at the outset, apologise for not being able to give the reply in Hindi.
MUJHE HINDITHODITHODI AATIHAI. Please therefore permit me to proceed in
English. Brother Rajeev Gupta and Shri R.N. Singh, your Advocate General have
assured me that the Members of Jabalpur Bar will ensure that | learn Hindi in a
short period. MUJHE ASHA HAI,YAHAN SE JANE SE PAHALE MEIN AAPSE
HINDI AWASYA BOLUNGA.

| thank you for the words of affection and the kind sentiments. It is indeed a
great honour to head this illustrious Court and occupy the seat earlier adorned
by great Judges like Justice Mohd. Hidyatullah, Justice A.P. Sen, Justice G.P.
Singh and Justice J.S. Verma. This Court has also contributed several distin-
guished Judges to the Supreme Court including Justice G.L. Oza, Justice
Faizanuddin, Justice R.C. Lahoti, the present Chief Justice of India and Justice
D.M. Dharmadhikari. It will be my earnest endeavour to follow the high traditions
and values of this Court. With the co-operation of my brother Judges, Members
of the Bar and the officials of the Registry, | will strive to maintain and enhance
its glory and fame.

I am also fortunate to have the assistance of one of the great Bars in the
country, known for its learning and eruditeness, legal and forensic acumen, high
professional ethics and hard work. The Bar and the Bench are equal partners in
the endeavour to provide easy access to justice in particular, to the poor, needy
and socially and economically backward groups. ,

The real power of the Courts is not the power to decide cases or the power
to punish. The real power of the Courts lies in the trust and confidence of the
public in the Judiciary. The Bar and the Bench have to ensure that such trust and
confidence earned by the Judiciary is not eroded. That can be done only by
providing speedy, inexpensive and uniform justice to the citizens.

Horizons of dispute resolution are fast changing. Some old type of disputes
have disappeared. On the other hand, several new fields of litigations have opened
up. It is necessary for the Bar and the Bench to keep changing the concept of
dispute resolution, to keep pace with globalisation and rapid developments in
the fields of trade, technology and commerce. Twenty-first Century development
concepts and Nineteenth Century dispute resolution processes cannot obviously
go hand in hand. Aggrieved citizens want the judicial process to be easy, speedy
and litigant friendly. To achieve this end, the Parliament has amended the Code
of Civil Procedure and the Legal Service Authorities Act apart from enacting
special laws for creation of Family Courts and other Special Courts. The execu-
tive has also shown its concern by enabling the setting up of Fast Track Courts.
Let us also show attitudinal changes to meet the social and legal needs of the
Society, so as to be a true pillar of democracy. An analogy from Cricket. If Five
Day matches had not been modified into One Day format, cricket would have
lost its attraction. Let us also adopt ourselves for quicker disposal and change
from five year pendency modes to one year pendency mode, to maintain the
importance and relevance of the judiciary.

May | conclude by seeking on behalf of the Bench, the active and meaning-
ful support from the Bar so as to reduce the pendency and provide speedy and
inexpensive justice to the litigants. ‘

| once again thank you for the ovation extended to me.

®
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PART - 1

AM I A JUDGE ?
A. K. SAXENA
Director

The relations between Bench and the Bar is a very delicate matter. It has a
great impact on our Judicial system. There are different kinds of Bar Associa-
tions and in every Bar Association we find several advocates of different nature
and the judicial officers are also not exception to it. How both maintain their
relations, is a matter of keen interest.

In this article, | am not talking about the nature and working style of the
advocates. Here | am only concerned with the working of judicial officers. Most
of the Judicial officers suffer from a phobia of presence of lots of hurdles during
their service life. They think this is a service with full of thorns. But it is not the
fact. Our judicial service is better than all other services from any point of view. It
depends upon us how we take it. As | earlier said, we have judicial officers of
different nature and quite naturally, it is not possible to put all of them in one
category. Broadly speaking, the judicial officers can be put into three categories
and if anyone does not fall into one or the other category, he can be placed in
between any of the two categories. The three categories are- (1) Popular Judge,
(2) Unpopular Judge and (3) ldeal Judge. The Judicial officers of either of the
categories do their work and maintain the relations with the Bar according’to
their nature and capacity.

There are several qualities and demerits in the jldicial officers and on that
basis only 1 shall explain my thoughts in this article. The difficulty arises when a
judicial officer thinks about his demerits as if they are his qualities and then only
he comes into some kind of trouble. A judicial officer is a ‘Judge’ in true sense
who imparts justice according to facts and law involved in the case without
having any ‘interest’ or ‘malice’ in his mind. | have used the words ‘interest’ and
‘malice’in a very wide sense. We must have some kind of introspection everytime
to ascertain whether are we judges in a true sense? Are we committing some
mistakes? Are we doing justice to everyone? Is our conscience clear? How we
are maintaining relations with the Bar and that too at what cost? Are we main-
taining good relations with our colleagues? These are few points for our continu-
ous introspection.

Hereinafter the word ‘I’ shall represent every judicial officer. No doubt, | am
judicial officer but am | a Judge, is a question mark. As it has already been
indicated that broadly speaking, there may be three categories of judicial offic-
ers and many of them may fall between these categories, therefore, it is neces-
sary to describe some of the qualities (?) and qualities in real sense of the judi-
cial officers of all categories one by one.

| give adjournments very easily irrespective of the fact that the parties are
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keen to dispose of the cases as early as possible. | myself grant adjournments
where proper grounds do not exist. The advocates are very happy in my court
because without uttering a word they get adjournments. It is very easy to get bail
from my court where the chances of granting bail are very bleak. In those cases
where the bail is impossible, at least temporary bail is not the problem in my
court. | issue ex-parte stay orders without going deep into the merits of a case
and if other party is not happy, | do not hesitate to vacate the ex-parte stay order.
| am a popular judicial officer, but am | a judge?

| maintain personal relations with the Bar members. | always give impor-
tance to them and try to concede to their due or undue demands. | sit with advo-
cates in my chamber or out of court frequently. | do not hesitate to tolerate the
misbehaviour of the advocates and clients in my court, rather | ignore such inci-
dents. | am gem of the District Judiciary in the eyes of members of Bar Associa-
tions. | am a popular judicial officer, but am | a Judge?

| do not fix the date of judgements or orders in most of the cases and deliver
judgments or orders at my own will without noticing of this fact that the advocates
may take undue advantage in future of my weakness of not delivering the judg-
ments or orders in time. | am a popular judicial officer, but am | a Judge?

| never try to control my staff. My subordinate staff is totally free to do what-
ever they like. Sometimes | come late in court and | never bother about the late
arrival of the staff. | have friendly relations with the staff members I am a popular
judicial officer, but am | a Judge?

| try to become popular to save my skin. In my opinion, the judicial work
comes to second priority and my first priority is to safeguard my interest of serv-
ice life. | take all these measures for only two purposes. Firstly, | should not face
any trouble during my service life and secondly, | must have a garland and a cup
of tea from Bar Association at the time of my transfer from that place. | even do
not think that those days had gone when a farewell party arranged by the Bar
Association in the honour of judicial officer, was a matter of pride. |, as popular
judicial officer demand respect from everyone by adopting lenient view knowing
fully well that by adopting these measures | ¢cannot command respect. | also try
to demand respect knowing fully well that the measures taken by me are not of
permanent nature and a time will come when | have to suffer for doing less work
or for not doing qualitative work. In order to safeguard my service, | forget the
interest of the Institution. | only think in terms of my welfare and farewell. | know
that the words of praise from members of Bar Associations will not work for ever.
I know that demanding respect through popular measures is not a respect in real
sense. It is only a begging which is not expected from a judicial officer but even
then | want to become a popular judicial officer. Am | a Judge? The answer is
categorical ‘No’.

| am in the category of unpopuiar Judge. As far as possible | do not give any
adjournments irrespective of the fact that the cause of the adjournment is genu-
ine. If | am forced to adjourn the case, ! always deliver a long lecture with so
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many harsh sentences to advocates or clients before adjouring the case.l am an
unpopular judicial officer, but am | a Judge?

When | fail to pronounce judgments or orders on any date, | pass it on a
date suited to me and while doing so, | expect that the advocate or clients should
ignore my fault or they should not dare to go before the higher authorities to
lodge the complaint against me and if they do so, they will have to face its conse-
quences in other cases. | am unpopular judicial officer, but am | a Judge?

| do not have any faith in my subordinate judicial officers and staff. | always
show my angerness to my staff without knowing who is at fault or is there any
fault of myself? | always try to find out their faults and | never praise my subordi-
nate judicial officers and staff members for their hard and good work. | am an
unpopular judicial officer, but am | a Judge?

| think myself as an emperor of the court who never does any wrong.'| think
| am always right and | can do whatever | like. | am self- conceited and swollen
headed. Politeness is far from me. | am of the view that by adopting rough behav-
iour in court, | can maintain dignity of the court. | suffer from Judges’ disease. |
think | am the only judicial officer who know law very well but in reality | do not
know even basic features of law and in order to conceal my ignorance | behave
in a fashion as if | know each and every thing about the law. | try to overpower all
the persons who are present in Court. | am not ready to hear the parties in congen-
ial atmosphere. | always remain in search of opportunities to take confrontation
with the advocates. | indulge in long arguments with the advocates. | work very
hard to dispose of the cases. | sit with pre-notions while hearing different mat-
ters. | am an unpopular judicial officer, but am | a judge.

| think | am the only honest judicial officer in the whole State and all others
are dishonest. | always think in these terms that unpopular judge means an hon-
est judge. | also work with this notion that | am the only judge who is doing
justice. | do not pay any respect to my seniors and at the same time | expect that
my juniors must respect me. | also demand respect from advocates, clients and
other persons and when | fail to get it, | start my working with an intention to
cause hurt to others. While working in this fashion, | do not care about my repu-
tation as well as the reputation of the Institution. Sometimes | do not come in
court well in time but | expect from everybody that they must always reach to
court in time. | am an unpopular judicial officer, but am | a judge? The answer, of
course, is ‘No’.

| belong to next category of judicial officers. | possess the quality of polite-
ness but at the same time | am very firm in my duties. | never misbehave with
anybody and nobody can dare to misbehave with me. My behaviour is graceful
all the time. | only talk during the Court proceedings when | find it necessary. |
never indulge in unnecessary arguments with the advocates or clients. | enjoy
trust of the Bar members. | try to extend proper respect to everyone including
senior and junior colleagues. | am a judicial officer, but am | a Judge?
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| have full control over the court staff. | always come to court well in time
except in a situation beyond my control and expect everyone to come in time. My
Court working starts well in time. | deal with the adjournments firmly depending
upon the facts and circumstances of each case. | sit properly dressed in my court
and the advocates also enter into my court properly dressed. The advocates
come well prepared in my court as they know that | am sitting in the court with full -
preparation of all cases. | always prepare all the cases thoroughly before deliv-
ering the judgments and orders. | try to deliver judgments and orders on the date
fixed for it. | never adjourn the case for delivery of judgments or orders without
fixing a date for the same. | take keen interest in early disposal of cases. In my
opinion, the reputation of the Institution is paramount and | try to work hard to
achieve the target without being affected by unhealthy and unwarranted criticism
from few advocates to whom the working style of a popular judge suits more than
my working. | am a judicial officer, but am | a judge?

| do not like those subordinate judicial officers and staff members who do
not want to work at all. Since | work hard, therefore, | expect from everybody to
work hard. | do not like any kind of indiscipline. | always come very heavily on
wrong doers who intentionally try to jeopardise the court working. | never try to
save dishonest persons but at the same time | always extend my full support to
honest one. | am a judicial officer, but am | a judge?

| never demand respect from anybody but | always command ever lasting
respect from every corner. | also enjoy good reputation in all respect which can-
not be snatched away even by my death. | am a judicial officer, but am | a Judge?
The answer is ‘Yes'.

Broadly speaking, these are the three categories of judicial officers. We
should try to match ourselves with these categories and to look as to under which
category we come? There may be several judicial officers who may not be able
to match themselves with a particular category as nobody can claim himself a
total popular or unpopular or ideal judge. One may have any of the short- coming
enumerated in first two categories and one may possess some qualities of third
category. Therefore, one can fix himseif honestly in between these categories
and then try to overcome short- comings, which are prevailing in him. No doubt,
it would not be an easy task but one must realise that he is sitting in a chair of
justice and delivery of justice is not an easy task. If we want to deliver justice, we
have to assimilate all qualities of a judge to become most suitable person for the
chair of justice, no matter, if any kind of hurdles come in our way. We should not
afraid of these hurdles. These will come and go without causing any permanent
loss to us. They may cause some anxiety but that would be temporary one. There
is quite possibility of sudden visibility of bad phases in our service life but we
should not deviate from the right path. If we do our ‘Karma’ honestly and sin-
cerely without having any affection or ill-will, these obstacles or impediments
will automatically be eliminated by lapse of time and we will be marching on the

right path without having any blemish career.
o

JOTI JOURNAL - AUGUST 2004- PART | 120



w

N.D.P.S. ACT, 1985 - PROCEDURAL SAFEGUARDS UNDER

SECTION 50 AND 42
VED PRAKASH
Addl. Director

Narcotic Drugs and Psychotropic Substances Act, 1985, for short ‘the Act’,
provides for Control and Regulation of operations relating to narcotic drugs and
psychotropic substances. The Act basically, aims at controlling the illicit traffic in
narcotic drugs and psychotropic substances by stipulating stringent and exem-
plary punishment to persons found guilty of indulging in illegal activities relating
to such drugs. To carry out the objectives in this respect, the Act empowers
certain officers to effect arrest, search and seizure in connection with the illicit
drugs. As the Act provides for severe punishment and at the same time confers
wide powers upon the concerned officers, therefore, the legislature in its wis-
dom thought it necessary to provide built- in procedural safeguards so that the
officials charged with the duty to implement the law may not abuse its provisions
so as to harass innocent persons and at the same time, to provide high degree of
authenticity to various actions taken by them under it. These safeguards con-
tained in Section 41- 43 and 50 of the Act, which basically relate to search of
places or persons conducted to effect seizure of illicit drugs or any evidence
connected therewith, constitute core feature of the Act.

Since, the enactment of the Act in 1985, the law in this particular field has
developed rapidly. The developmental stream has basically been augmented by
the legislative efforts as well as by the judicial pronouncements of the Apex
Court and various High Courts. The Act suffered two major amendments in year
1989 and 2001 through Act No.2 of 1989 and Act No.9 of 2001, respectively.

Hitherto, the Act provided for trial of various offences contemplated under
Chapter IV of the Act by Special Courts constituted under Section 36, which was
inserted in the Act by the Amending Act No. 2 of 1989. By Amending Act No. 9 of
2001 the Act was exhaustively amended, and the seriousness of the offence and
consequent quantum of punishment was made dependent upon the quantity of
contraband recovered from the person. The Act, after the amendment, classifies
an offence into three categories, one relating to smaller quantity, second relating
to medium quantity and third relating to commercial quantity. The cases relating
to offences concerning medium and commercial quantity are now triable by Spe-
cial Court, while remaining cases i.e. cases relating to smaller quantity are tri-
able by Court of competent jurisdiction under the provisions of Criminal Proce-
dure Code, 1973. Here, it may be pointed out that the maximum punishment
prescribed for offences relating to smaller quantity is up to six months imprison-
ment and fine up to Rs. 10,000/-, while in relation to offences concerning me-
dium quantity, the imprisonment may extend up to 10 years and fine up to Rs. 1
lac. For offences relating to commercial quantity, minimum sentence of 10 years
imprisonment and minimum fine of Rs. 1 lac has been provided. From the above,

JOTI JOURNAL - AUGUST 2004- PART | 121



it becomes clear that under the new scheme of the things, Court of Judicial Mag-
istrate is also having jurisdiction to try certain offences under the Act.

No doubt, the Courts while trying cases under the Act have consistently
tried to ensure that the procedural safeguards contemplated in it, particularly,
under Section 42 and 50 do not remain a paper promise and may operate as an
effective tool against any capricious or prejudicial action on the part of an errant
police officer. However, in order to apply these provisions in there true sense; it
is but impetrative to have a thorough and clear-cut understanding of these provi-
sions (i.e. Sections 50 and 42) in the light of various judicial pronouncements
related with them and relevant legislative developments. -

SECTION 50 - GENERAL:

Section 50 (1) of the Act provides that when an officer duly authorized
under Section 42 is about to search a person under Sections 41, 42 and 43, he
shall, if such person so requires, take him/her to the nearest gazetted officer of
specified departments or nearest Magistrate for being searched in presence of
such officer/Magistrate. This Section was amended by the Act No.9 of 2001, by
which clause 5 and 6 were inserted which provide that if the officer has reason to
believe that it is not possible to take the person to the nearest gazetted officer or
Magistrate without the possibility of the person to be searched parting with the
possession of the contraband or related documents, the officer may proceed to
search him as provided under Section 100 of Code of Criminal Procedure and
after conducting search such officer shall record the reasons for his belief in this
respect and will send a copy thereof to his superior officer within 72 hours. As
explained by the Constitution Bench of the Apex Court in State of Punjab Vs.
Baldev Singh, (1999) 6 SCC 172, Section 50 of the Act implicitly makes it impera-
tive and obligatory and cast a duty on the investigating officer (empowered of-
ficer) to ensure that search of the person (suspect) concerned is conducted in
the manner prescribed by Section 50, by intimating to the person concerned
about the existence of his right, that if he so requires, he shall be searched be-
fore a gazetted officer or a Magistrate. The Court declared that the protection
provided in the Section is sacrosanct and indefeasible and it cannot be disre-
garded by the prosecution except at its own peril.

APPLICABILITY:

Regarding applicability of Section 50 (1), it may be pointed out that where
the search is a chance search or where a police officer is conducting search due
to suspicious conduct of the accused, without having any previous knowledge or
information about accused having contraband in his possession, Section 50 will
not apply. In this connection, observations made in State of Punjab Vs. Balbir
Singh, AIR 1994 SC 1872 and later reiterated in Baldev Singh (Supra) may use-
fully be referred. In Bharatbhai Bhagwanjibhai Vs. State of Gujarat, (2002) 8 SCC
327 the accused started running on seeing the police party, therefore, he was
searched and contraband recovered from him. In the circumstance Section 50
was held inapplicable. Here it is also noteworthy that where accused himself
hands over the contraband without even providing an occasion to search his
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‘person’ then Section 50 may not be applicable (See - Guffran Mohammad Hased
Kasai Vs. State of Maharashtra 1994 Cr L] 2013, Bombay)

Some times it is argued that the search was conducted by the gazetted
officer who was a member of the search party and present at the time of search,
therefore, that amounts to compliance of Section 50. However, this reasoning
has not found favour with the Apex Court and it has been held that even in such
a situation the accused must be given an option under Section 50 and if he opts
for the same, then search must be conducted before another gazetted officer or
Magistrate otherwise it will amount to violation of Section 50. (See - Ahmed Vs.
State of Gujarat, (2000) 7 SCC 477)

In respect of applicability of Section 50 it must also be kept in mind that the
right of the accused under Section 50 is only regarding his search being con-
ducted before gazetted officer or Magistrate. Once he opts, it is for the police
officer to decide whether he should be taken for such search before a gazetted
officer or a Magistrate and accused cannot insist that the search should be in the
presence of either. This position was made clear by the Apex Court in Raghbir
Singh Vs. State of Haryana, 1996 Cr.L] 1694 wherein the Court observed as under :-

“The option under Section 50 is only of being searched in
the presence of such senior officer. There is no further op-
tion of being searched in the presence of either a gazetted
officer or of being searched in the presence of a Magistrate.
The use of the word ‘nearest’ in Section 50 is relevant. The
search has to be conducted at the earliest and, once the
person to be searched opts to be searched in the presence
of such senior officer, it is for the Police Officer who is to
conduct the search to conduct it in the presence of whoever
is the most conveniently available, Gazetted Officer or Mag-
istrate.”

This view has been reiterated in Manoharlal Vs. State of Rajasthan, (1996)
11 SCC 391.

In some cases (Laxman Jena Vs. State of Orissa 1995 Cr. L] 2993, Orissa and
- Manak Chand jain Vs. State 1995 Cr. L] 2146 Delhi) it has been expressed that
where accused has been asked to opt to be searched only before a Magistrate or
only before a gazetted officer, it would amount to partial compliance and hence,
would be violative of Section 50 but in the light of Apex Court’s view in Raghbir
Singh (Supra) that the choice of gazetted officer or Magistrate before whom search
should be conducted is that of searching officer, it cannot be said that these
views still hold the ground. The latest pronouncement of the Apex Court in T.T.
Haneefa v. State of Kerala, 2004 AIR SCW 3300 lays down this legal position in
explicit terms.
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“PERSON”:

Search of‘person’ as contemplated under Section 50 has to be distinguished
from the search of baggage/luggage, vehicle or premises of the accused. It has
throughout been well settled proposition of law that search of premises do not
amount to search of ‘person’ of the accused. (See - Union of India and others Vs.
L.D. Balam Singh, (2002) 9 SCC 73). Likewise search of the vehicle also do not
by itself involve search of the person (See - Abdul Rashid Ibrahim Mansuri Vs.
State of Gujarat, (2000) 2 SCC 513). Therefore, the question of applicability or
infraction of Section 50 in such situations may not at all arise.

As regards search of luggage/baggage, initially, a Full Bench of our own
High Court in Ram Dayal Vs. Central Narcotic Bureau, Gawalior, 1992 (2) MPJR
250 took the view that search of luggage/baggage do not come within the pur-
view of Section 50 because search of the ‘person’ is not involved therein. A
Division Bench of Bombay High Court in Ramji Duda Makwana Vs. State of
Maharashtra, 1994 Cri. LJ 1987 also subscribed to the same view. But this legal
position stood reversed after the pronouncements of Apex court in State of Pun-
jab and others Vs. Jasbir Singh, (1996) 1 SCC 288 and Namdi Francis Nwazor Vs.
Union of India and another, (1998) 8 SCC 534. In the later case Search of hand
bag, was held to amount to search of ‘person’ attracting Section 50. However,
this view was soon unsaddied and restoring the earlier view as expressed in
Ram Dayal (Supra}, the Apex Court quite explicitly laid down in Kalema Tumba
Vs. State of Maharashtra, (1999) 8 SCC 257 that if a person is carrying a bag or
some other article with him and contraband article is found from it, it cannot be
said that it was found from that ‘person’. This view was reiterated by the Apex
court in a number of subsequent cases (See -: Kanhaiya Lal Vs. State of M.P.,
(2000) 10 SCC 380). Therefore, it is well settled now that search of baggage/
luggage will not attract applicability of Section 50. The latest pronouncement
endorsing the aforesaid propositions is found in Madan Lal and another Vs. State
of H.P. (2003) 7 SCC 465 wherein it has been observed that Section 50 does not
extend to search of a vehicle or a container or a bag or premises.

MODE OF COMPLIANCE:

Sometimes the stand is taken before the Court that compliance of Section
50 should be made by giving the option to the accused in writing. However, this
proposition was rejected by the Constitution Bench of the Apex Court in Baldev
Singh (Supra). In this case, it has been laid down that it is not necessary to give
the information to the person to be searched about his right in writing and it is
sufficient if such information is communicated to the person concerned orally.
This view has been reiterated in Sajan Abraham Vs. State of Kerala, (2001) 6 SCC
692 and Gurubax Singh Vs. State of Haryana, (2001) 3 SCC 28.

No doubt, the compliance of Section 50 should be made, as far as possible,
in the presence of some independent and respectable persons. [(See - Baldev
Singh (Supra)), but as explained in Pon Adithan Vs. Dy. Director, Narcotics Con-
trol Bureau, (1999) 6 SCC 1, it cannot be laid down as a proposition of law that in
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the absence of an independent evidence or any other supporting documentary
evidence, oral evidence of a witness conducting the search cannot be regarded
as sufficient for establishing compliance with the requirement of Section 50 (1).

Again, the question arises whether the option has to be given in some par-
ticular form or substantial compliance in conformity with the spirit of the provi-
sions of Section 50 (1) will suffice. in K. Mohanan Vs. State of Kerala (2000) 10
SCC 222, it has been held that merely asking the accused whether he requires to
be searched in the presence of gazetted officer or a Magistrate does not amount
to compliance of Section 50 and that the accused should be informed about his
right to be searched in the presence of a Magistrate or gazetted officer and fail-
ure to do so will amount to non-compliance of Section 50. However, a different
view in this respect is found in Krishan Mohar Singh Dugal Vs. State of Goa,
(1999) 8 SCC 552. In this case, the accused was told that if he so desires he
could be searched in the presence of a Magistrate or a gazetted officer. He de-
clined to be searched either in the presence of Magistrate or a gazetted officer.
It was held that the provisions of Section 50 stood fully complied. in Joseph
Fernandez Vs. State of Goa (2000) 1 SCC 707, which is a decision by a Three
Judge Bench of the Apex Court, it has been laid down that the option given by
the police officer in terms that ‘if you wish you may be searched in the presence
of a gazetted officer or a Magistrate’ is substantial compliance with the require-
ments of Section 50 because while proceeding to conduct search the Searching
Officer had only Section 50 of the Act in his mind unaided by its interpretation
given by the Apex Court. In Krishna kanwar (Smt.) @ Thakuraeen Vs. State of
Rajasthan (2004) 2 SCC 608, which is the latest decision on this point, the Apex
Court has reiterated the view that no specific mode or manner is prescribed for
the compliance of Section 50 and substantial compliance is sufficient.

The stage to examine whether the provisions of Section 50 have been com-
plied with or not is when the prosecution has laid evidence in support of his case
and as laid down in State of H.P. Vs. Pirthi Chand and another, ($996) 2 SCC 37
any finding without such evidence is not proper and discharge of the accused on
the ground of non-compliance of Section 50 is also unwarranted. This view has
been approved by the Constitution Bench in Baldev Singh’s (Supra) case.

SEARCH OF FEMALE:

Section 50 (4) provides that no female shall be searched by anyone except
a female. As observed in Baldev Singh (Supra), failure to observe this require-
ment not only affects the credibility of the prosecution case but also is violative of
the basic right of a female to be treated with decency and proper dignity. The
provision aims at honoring and preserving the modesty of female and has been
held to be mandatory in State of Punjab Vs. Surinder Rani @ Chhindi, (2000) 10
SCC 429 with the observation that it cannot be diluted even on the ground that a
female was not available at the time of search.
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NON-COMPLIANCE, CONSEQUENCES:

In Balbir Singh (Supra), it was laid down that the provisions of Section 50
are mandatory and non-compliance thereof shall vitiate the trial. Later on this
question was examined by the Constitution Bench of the Apex Court in Baldev
Singh (Supra). The Court after examining various authorities laid down that the
question whether provisions of Section 50 are mandatory or directory does not
strictly speaking,arise in the context in which the protection has been incorpo-
rated but the provisions make it obligatory for the investigating officer to comply
with them. Non-compliance may not vitiate the trail as such, but it would cause
prejudice to the accused and render the recovery of the illicit article suspect and
vitiate the conviction and sentence of the accused. It was further made clear that
where the conviction has been recorded only on the basis of the possession of
the illicit article, recovered during a search conducted in violation of the provi-
sions of Section 50 of the Act such non-compliance shall render his conviction
and sentence unsustainable. After this pronouncement, it has been expressed in
Bharatbhai’s case (supra) that the provisions of Section 50 are mandatory. Be
that as it may, the fact remains that non-compliance of the provisions of Section
50 will render the conviction and sentence unsustainable.

PROOF AND PRESUMPTIONS:

The compliance of the provisions of Section 50 must be proved by the pros-
ecution and as expounded by the Apex Court in Saiyad Mohd. Saiyad Umar Saiyed
and others Vs. State of Gujarat, 1995 Cr. L] 2662 there is no room for drawing a
presumption on this point in favour of the prosecution under Section 114 illustra-
tion (e) of Evidence Act.

SECTION 42 - GENERAL:

Section 42 of the Act cannot be understood in isolation and to have a proper
perspective of the provisions contained in it, it would be better to examine it
alongwith Section 41 and Section 43 because provisions of these three Sections
together knit the scheme regarding search of places.

Section 41 (1) speaks about the power of a Magistrate to issue search war-
rant. Section 41 (2) says about the powers of certain officers of gazetted rank of
enumerated departments of Central or State Government, who have been em-
powered by way of notification by the respective government, to conduct search
etc. These empowered officers also have the power to authorize their subordi-
nate officers, superior to the rank of peon, constable or sepoy, to conduct search.

Section 42 (1) provides that an officer of the Central or State Government
of the enumerated departments superior to the rank of peon, sepoy or constable,
who has been authorized by the respective government by notification, may also
carry out search, seizure etc. Section 43, which is about search/seizure in pub-
lic places, says that such search may be conducted by any officer referred to in
Section 42 (1). ,
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A conjoint reading of Ss. 41, 42 and 43 reveals that search of a building,
conveyance or enclosed place may be conducted by the following four category
of officers, though their powers in this respect vary :-

(I) An officer having authority under a search warrant issued by Magistrate
under Section 41 (1). Such officer may conduct search by day or night.
Question of recording any information by him does not arise in this case.

(11) An empowered officer under Section 41 (2) who may conduct search by
day or night, if he has reason to believe from personal knowledge or infor-
mation given by any person and taken down in writing about contraband or
any article or document kept or concealed in such place.

(i1) An officer subordinate to empowered officer of Section 41 (2) but above the
rank of peon, constable and sepoy, who has been authorized by such em-
powered officer to conduct search by day or night.

(IV) Empowered officer under section 42 (1), above the rank of a peon, consta-
ble and sepoy , having power to conduct search on a reasonable belief
based upon his personal knowledge or information given by any person and
recorded in writing, between sun- rise and sun- set or under emergent
situation even during night provided reasons therefor are recorded. Such
officer is required to send a copy of the information so recorded/ reasons so
recorded within 72 hours to his superior officer.

An officer referred to in Section 41 (1) has also power to conduct search
under Section 43 in any public place whether by day or by night.

A bare perusal of Ss. 41, 42 and 43 makes it abundantly clear that the
empowered officer as provided in Section 41 (2) is an officer of gazetted rank
having wide powers to carry out search, seizure etc. himself by day or by night.
Though, if search or seizure is affected on the basis of information received from
some person, such officer is required to record such information in writing but
he is not required to send its copy to his superiors. Such officer has authority to
empower his subordinate above a particular rank who may conduct search by
day or by night. The officer contemplated under Section 42 (1) though being of a
rank superior to peon, sepoy or constable; need not be a gazetted officer. Such
officer enjoys qualified powers to carry out search by day or if situation demands
then, after recording reasons even by night. If such officer is affecting search on
the basis of information received from some person he is required not only to
record the same but also to send a copy thereof to his superior officer. If search
has been conducted after sun- set, then he is also required to sent the copy of
reasons recorded in this respect, within 72 hours. An absorbing analysis of these
provisions and exposition of the legal principles emerging therefrom is found in
M. Prabhulal Vs. Assistant Director, Directorate of Revenue Intelligence, (2003)
8 SCC 449. In this case the Apex Court has made it clear that the provision of
Section 41 (2) requiring sending of a copy of information recorded by empow-
ered officer, though, mandatory in nature is not applicable to the empowered
officer contemplated under Section 41 (2) because this requirement is in the
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shape of an additional check for empowered officer contemplated under Section
42 (1) who may not be necessarily a gazetted officer. Again, it should also be
taken note of that the requirement of recording information shall arise only when
the information has been received from any person.

APPLICABILITY:

Regarding applicability of Section 42 few important aspects require consid-
eration. As expounded in Balbir Singh (Supra), Section 42 is not applicable when
the search is being conducted under the Code of Criminal Procedure without
any sort of previous information about contraband etc. In Kameshwar Singh Vs.
The State of M.P., 1997 Cr. L] 1284 (M.P) wherein contraband was seized by a
Head Constable while investigating a case under IPC, it was held that Section42
was not violated.

Search and Seizure in public places like hotels (See-Ganga Bahadur Thapa
Vs. State of Goa, (2000) 10 SCC 312), Airport (See-Narayanaswamy Ravishankar
Vs. Asstt. Director, Directorate of Revenue Intelligence, (2002) 8 SCC 7) etc. is
covered by Section 43 and in such cases Section 42 is not applicable. Again as
laid down in Karnail Singh Vs. State of Rajasthan, (2000) 7 SCC 632 where search
of a vehicle is conducted by an officer referred to in Section 42 not on the basis
of personal knowledge or information received from any person but simply on the
basis of suspicion then such search shall fall within the purview of Section 49
read with Section 43 of the Act and not under Section 42. Therefore, in such
case Section 42 shall not be applicable. Section 49 empowers an officer re-
ferred to in Section 42 to stop and search any animal or conveyance which he
has reason to suspect is being used for transport of illicit drugs.

If the search is not a chance search then it should be made by an empow-
ered or authorized officer. Search/seizure effected by unauthorized officer being
illegal would vitiate the trial. [(See- Balbir Singh (Supra) and Roy V.D. Vs. State of
Kerala, (2000) 8 SCC 5900]. However, if the search is conducted by or under the
supervision of a gazetted officer who is an empowered officer under Section 41
(2) then Section 42 will not be attracted. [(See - State of Orissa Vs. S. Mohanty
and others, (2000) 2 SCC 170 and Mohd. Hussain Farah Vs. Union of India and
another, (2000) 1 SCC 329)]

NON-COMPLIANCE, CONSEQUENCES:

Again the question arises as to what will be the effect of non-compliance of
Section 42 (2) which requires the sending of a copy of recorded information to
the superior officer. Though, it is found dictated in Balvbir Singh (Supra) that
non-compliance will vitiate the trial but in Abdul Rashid Ibrahim Mansuri Vs. State
of Gujarat, (2000) 2 SCC 513, which is a decision by a larger Bench, the Apex
Court has held that in such situations the unrecorded information would become
suspect causing prejudice to the accused, though, the trial may not stand viti-
ated on that score alone. Being a decision by a larger Bench the later view must
prevail. :

[
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REFERENCE UNDER SECTION 18 OF LAND ACQUISITION
ACT, 1894 - GENERAL GUIDELINES

R.K.SHRIVASTAVA
0.S.D.

The Land Acquisition Act provides four distinct matters - (1) acquisition of
land, (2) taking over possession of land, (3) assessment of compensation and
(4) payment of compensation. This Act also provides deprivation of property by
authority of law. This Act, therefore, fulfils a constitutional obligation. In the ab-
sence of a provision in the Act taking over possession of the notified or the ac-
quired land, the acquisition would have been futile. Therefore, the Act provides
for interference with possession and taking over possession of the notified or
acquired land. Acquiring land without payment of compensation would have
been arbitrary, violating Article 14 of the Constitution of india. Accordingly, the
Act provides for assessment and payment of compensation. (Ram Jiyawan Vs.
‘State of U.P., AIR 1994 All 38 at 48)

The Court has to treat the reference under Section 18 of Land Acquisition
Act as an ‘original proceeding’ and has to determine the market value of the
acquired land afresh on the basis of evidence produced before it. It is settled
legal position that it is the duty of the Court to sit in the armchair of a willing and
prudent purchaser and seek answer to the question whether he would purchase
the lands offered for sale with the existing features, at the same market value
proposed by the Court. it is aiso settied law that though determination involves
some guesswork, it must have a reasonable basis and feats of imagination should
be eschewed. It is the salutary duty of the Court to award reasonable and ad-
equate compensation. Union of India Vs. Mangatu Ram, (1997) 6 SCC 59.

A reference so made is not an appeal against the award passed by the
Land Acquisition Officer. Therefore, the Court cannot take into account the ma-
terial relied upon by the Land Acquisition Officer in his award unless it is pro-
duced and proved before the Court. Meaning thereby, award given by the Land
Acquisition Officer should not be treated as a judgment of the trial Court. Award
is merely an “offer” made by the Land Acquisition Officer. The “offer’ may or may
not be accepted. The Court has no jurisdiction to entertain the material utilized
by Land Acquisition Officer during proceedings unless it is produced and proved.
The Court should not work as an Appellate Court to approve or disapprove the
reasoning or correct its error or offering, modify or reverse the conclusion of
award.

In reference, claimant is in the position of a plaintiff who has to show that he
has not accepted that award. Action under this section can only be taken when
claimant has not accepted the award. Acceptance of award operates as a bar to
an application under Section 18 of Land Acquisition Act. It is true that particular
mode of protest is not prescribed under the Act. In case of Smt. Suran Ramakka
Vs. District Collector, Karim Nagar, AIR 1994 AP 5, it is observed that the peti-
tioner was an illiterate landlady residing in a remote corner of the rural area and

JOTI JOURNAL - AUGUST 2004- PART | 129



the law does not prescribe any particular mode of protest and such an oral pro-
test, is a valid protest under law. Reference under Section 18 of the Land Acqui-
sition Act, 1894 is maintainable.

The claimant has to show that application for reference is within time. Now,
the question arises that what would be the limitation? Admittedly, the cause of
action for seeking a reference arises on the date of service of the award under
Section 12 (2) of the Act. Within 90 days from the date of the service of the
notice, the respondents should make an application requesting the concerning
authority to refer the case to the Civil Court under Section 18 of the Act. Under
Section 3 (a) of the Act, concerning. authority has to make reference within 90
days. If such authority fails to do so within 90 days, in that case by operation of
sub-section 3 (b) of the Act, with the expiry of the aforestated 90 days, the cause
of action will accrue to the respondents. The respondents should make an appli-
cation to the Civil Court with a prayer to direct the authority concerned to make a
reference. There is no period of limitation prescribed in sub-section 3 (b) of the
Act to make that application but it should be done within limitation prescribed
and by the Schedule to the Limitation Act. There is no express provision regard-
ing limitation to make such application, hence Article 137 of the Schedule to the
Limitation Act gets attracted. Therefore, in the absence of any special period of
limitation prescribed by clause (b) of sub-section (3) of Section 18 of the Act, the
application should have been produced within three years from the date of expiry
of 90 days prescribed in Section 18 (3) (b) of the Act.

The claimant has to assert that the price offered for his land in the award is
inadequate on the basis of the material produced in the Court. Of course, the
material placed and proved by the opponent can also be taken into account for
this purpose. Meaning thereby, the claimant has to prove his case in the Court
with the help of documentary as well as oral evidence. The Court hearing the
reference is a Civil Court and the provisions of the Civil Procedure Code, 1908
are applicable to the proceedings in the Court as provided in Section 53 of the
Land Acquisition Act, 1894. Likewise, the provisions of the Indian Evidence Act,
1872 are applicable as the proceedings are before a Civil Court. On the basis of
above, it is clear that claimants stand in the position of plaintiffs.

Hon’ble the Apex Court has observed in para 6 in the case of Special Deputy
Collector and another Vs. Kurra Sambasiva Rao and others, (1997) 6 SCC 41 that
the burden of proof is always on the claimants to prove by adduction of cogent
and acceptable evidence that the lands are capable of fetching higher compen-
sation than what is determined by the Land Acquisition Officer, which is only an
offer. If the award is accepted without protest, it binds the parties. It is the bounden
duty of the Court to evaluate the evidence on the basis of the human conduct,
even if no rebuttal evidence is produced by the Land Acquisition Officer, to as-
sess the market value applying the relevant tests laid down by this Court in beadroll
of decisions. In Periyar and Pareekanni Rubbers Ltd. Vs. State of Kerala, (1994)
4 SCC 195, the Court has considered the entire case - law as on that date, on the
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principle of determination of market value and the relevant test laid in that behalf.
It is also mentioned in the judgment that the object of the enquiry in a reference
under Section 18 of the Act is to bring on record the price which the land under
acquisition was capable of fetching in the open market as on the date of the
notification. The relative situation of the acquired land which is the subject of the
sale transaction, the nature of the land, its suitability, nature of the use to which
the lands are put to on the date of the notification, income derived or derivable
from or any other special distinctive feature which the land is possessed of and
the sale transactions in respect of lands covered by the same notification are all
relevant factors to be taken into consideration in determining the market value.

The market value of land under acquisition has to be determined as on the
date of publication of the notification under Section 4 of the Land Acquisition Act.
Dates of publication of notifications under Sections 6 and 9 of the Act are not
relevant. Hon'ble the Apex Court has reiterated in paras 17 and 18 in the judg-
ment of Urban Improvement Trust, Udaipur Vs. Bheru Lal and others, (2002) 7
SCC 712, that for the purpose of acquiring the lands, publication of the notifica-
tion under Section 4 (1) of the Act in the Official Gazette is mandatory. If the
decision taken by the Government to acquire the land is not notified in the Offi-
cial Gazette, the said decision will be of no effect. Section 4 of the Act mandates
that whenever it appears to the appropriate Government that land in any locality
is needed or is likely to be needed for any public purpose or for a company, a
notification to that effect shall be published in the Official Gazette and acquisi-
tion process starts after publication of the notification in Official Gazette under
Section 4 (1) of the Act. Therefore, publication of the notification under Section
4 (1) of the Act being a condition precedent for acquisition of land.

In Panna Lal Ghosh and others Vs. Land Acquisition Collector and others,
2004 (1) SCC 467, the Apex Court has observed in para 7 of the judgment that
while determining the market value of land, it must be with reference to a piece of
land which is comparable to the present lands bemg acquired. It must be similar
in potentiality and nature.

Now, the question arises that what will be the method to determine the
market value of a land? It is well-settled that the determination has to be made
on the date & time of valuation (date of publication of notification under Section
4 of the Act) as if the value is a hypothetical purchaser willing to purchase land
from the open market and is prepared to pay a reasonable price as on that day. It
has also to be assumed that the vendor is willing to sell the land at a reasonable
price. In adopting instances method, the Court has to the market value reflected
in the most comparable instance, which provides the index of market value. It
must be kept in mind that only genuine and bona fide instances have to be taken
into account. The genuine instance can be identified by proximity from time
angle and by proximity from situation angle. After identification of genuine in-
stances, index of market value and the price reflected therein may be prepared.
Plus and Minus factors should be adjusted from that price respectively.
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Plus factors are smallness of size of land, its proximity to a road, frontage
on a road, nearness to developed area and regular shape. The minus factors
are largeness of area, situation in the interior at a distance from the road, narrow
strip of land with very small frontage compared to depth, remoteness from devel-
oped area.

The Court deciding the matter should keep in its mind that the expression
“compensation” in Section 28 of the Act colour from Section 23 (1) of the Act and
does not comprehend any and every payment made to the land- holder for the
deprivation of land. The word “oompensation” in Section 28 of the Act should be
restricted and confined only to the elements of compensation embodied in Sec-
tion 23 (1) of the Act. The Court shall take into consideration the market value of
the land on the date of the publication of notification under Section 4 of the Act,
the damages sustained by the person interested by reason of the taking of the
standing crops or trees which may be on the land at the time of taking posses-
sion, the damages sustained by the reason of serving such land from his other
land, the damages sustained by reason of the acquisition injuriously affecting his
property, movable or immovable, in any other manner or his earnings, in conse-
quence of the acquisition of the land by the Collector, the person interested is
compelled to change his residence or place of business, the reasonable incident
to such change and the damage which bona fide resulting from diminution of the
profits of the land between the time of the publication of the declaration under
Section 6 of the Act and the time of the Collector’s taking possession of the land.

In determining compensation, in addition to the market value of the land,
the Court shall in every case award an amount calculated at the rate of twelve
per centum per annum on such market value for the period commencing on and
from the date of the publication of the notification under Section 4, sub-section
(1), in respect of such land to the date of the award of the Collector or the date of
taking possession of the land, whichever is earlier. Under Section 23 (2) of the
Act, in addition to the market value of the land, the Court shall in every case
award a sum of (thirty per centum) on such market-value, in consideration of the
compulsory nature of the acquisition. By an amendment.in 1984, the rate was
increased to 30% from the original 15% by virtue of Section 30 (2) of the amend-
ing Act.

Solatium is “money comfort” quantified by the statute and given as a con-
ciliatory measure for the compulsory acquisition of land of the citizen, by a wel-
fare State such as India. (See - Narain Das Jain Vs. Agra Nagar Mahapalika,
(1991) 4 SCC 212). Interest on solatium is part of the component under Section
23 (1) of the Act. Under Section 28 of the Act the claimants will be entitled to the
interest on enhanced compensation from the date of the award of the Court un-
der Section 26 of the Act and on appeal under Section 54 of the Act on the

respective compensation, if enhanced till date of deposit in the Court.
°
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DOCTRINE OF PRECEDENT

A.K. SAXENA
Director

Our judicial system is a three-tier system under the Constitution of India.
The Article 124 of the Constitution provides the establishment and constitution
of Supreme Court of India whereas Articles 214 and 216 deal with the constitu-
tion of High Courts in the States. Next comes the Subordinate Courts and the
provisions with regard to Subordinate Courts find place under Chapter VI of Part
Vi of the Constitution. Though the subordinate courts are independent in their
decision making process but they have to decide the cases as per law of the
land. Article 141 of the Constitution provides as follows :

“141.The law declared by the Supreme Court shall be binding on
all courts within the territory of India”

This Article empowers the Supreme Court to declare the law. it means the
Supreme Court does not enact the law. The Article incorporates the Doctrine of
Precedent and gives constitutional status to this theory. The law declared by the
Supreme Court not only binds the High Courts and subordinate courts but also
binds the State and its officers. In Gopal Krishna vs. 5th Additional District Judge,
Kanpur, AIR 1981 Allahabad 300, it has been held as follows :

“This Article gives a constitutional status to the theory of the prec-
edent in respect of the law declared by the Supreme Court which is
essential for a proper administration of justice.”

OBJECT AND UTILITY :

The main object of doctrine of precedent is that the law of the land should
be clear, certain and consistent so that the Courts shall follow it without any
hesitation and where conflicting decisions come before Courty, the appropriate
law based on the doctrine of precedent may be followed. This has been held in
Union of India vs. Raghubir Singh, AIR 1989 SC 1933 as under:

“The doctoring of binding precedent has the merit of promoting a cer-
tainty and consistency in judicial decisions, and enables an organic
development of the law, besides providing assurance to the individual
as to the consequence of transactions forming part of daily affairs.
And, therefore, the need for a clear and consistent enunciation of le-
gal principle in the decisions of a Court”

The utility of doctrine of precedent cannot be denied in any circumstances.
If there are so many conflicting decisions of Supreme Court or High Courts and
if law declared is so uncertain, the difficulty lies with the subordinate courts as to
which of the law should be followed. Sometimes they find it very difficult to apply
the law where two contrary legal principles are laid down and it is not possible to
reconcile them at all. In such a situation a well settled doctrine of precedent
comes to rescue of the judges of subordinate courts. Apart from that a long set-
tled position of any law through various decisions of higher Courts cannot be
dislodged in normal circumstances by any decision and the subordinate courts
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may decide, on the basis of principle of doctrine of precedent, as to which of the
decision should be followed. Everybody should know the exact and certain legal
position of any provisions of the law. While dealing with the various judgments of
Supreme Court and High Courts, the High Court of Madhya Pradesh in case of
Jabalpur Bus Operators Association and others vs. State of M.P. and others, 2003
(1) MPLJ 513 observed in para 23 (P.545) that-

“A careful perusal of the above judgment shows that this Court took
note of the hierarchical character of the judicial system in India. It also
held that it is of paramount importance that the law declared by this
Court should be certain, clear and consistent. As stated in the above
judgments, it is of common knowledge that most of the decisions of
this Court are of significance not merely because they constitute an
adjudication on the rights of the parties and resolve the disputes be-
tween them but also because in doing so they embody a declaration of
law operating as a binding principle in future cases. The doctrine of
binding precedent is of utmost importance in the administration of our
Judicial system. It promotes certainty and consistency in judicial deci-
sion. Judicial consistency promotes confidence in the system, there-
fore, there is this need for consistency in the enunciation of legal prin-
ciples in the decisions of this Court.”

It has further been observed in last but one para of this decision that -

“The common thread which runs through various decisions of Apex
Court seems to be that great value has to be attached to precedent
which has taken the shape of rule being followed by it for the purpose
of consistency and exactness in decisions of Court, unless the Court
can clearly distinguish the decision put up as a precedent or is per
incuriam, having been rendered without noticing some earlier prec-
edents with which the Court agrees.”

MAIN FEATURES :

Before going through the details with regard to main features of Doctrine of
Precedent, this should be in our mind that while applying the principles of doc-
trine of precedent it has to be seen whether the decision delivered by the higher
Courts are of co-equal Benches or single Benches or is there any conflict be-
tween the judgments of larger Bench and smaller Bench? As far as subordinate
courts are concerned, the decisions of Supreme Court and High Courts are bind-
ing on them. So, the doctrine of precedent can be dealt with taking into consid-
eration the provisions of Article 141 of the Constitution and the binding nature of
decisions rendered by High Courts.

Earlier, the legal position about the doctrine of precedent was not very much
clear. There was no settled position as to which of the decisions should be fol-
lowed by the High Court or the subordinate Courts in case of conflicting deci-
sions rendered by the Supreme Court. The law about the doctrine of precedent
developed from time to time. There are catena of decisions of various High Courts
in which it was held that where two contrary decisions of higher Courts consist-
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ing of equal number of Judges are there, the later one should prevail. (See: Gujarat
Housing Board, Ahmedabad vs. Nagajibhai Laxmanbhai and others, AIR 1986 Guj,
81, U.P.S.RT.C. vs. State Transport Appellate Tribunal, U.P., Lucknow and oth-
ers, AIR 1977 All. 1 and Vasant Tatoba Hargude vs. Dikkaya Muttaya Pujari, AIR
1980 Bom. 341.) It was opined in Govindanaik G. Kalaghatigi vs. West Patent
Press Company Limited and another, AIR 1980 Karnataka 92 as follows :

“However, if both such Benches of the Supreme Court consist of equal
number of Judges, the later of the two decisions should be followed by
High Courts and other Courts.”

Another view about the conflicting decisions of the higher Courts was that
the question of earlier or later judgment hardly matters and what should be seen
is that which of the judgment lay down the law more elaborately and accurately.
(See : M/s Indo Swiss Time Limited, Dundahera vs. Umrao and others, AIR 1981
Punjab and Haryana 213.) In a decision of High Court of Madhya Pradesh ren-
dered in case of M.P. Municipal Corporation, Indore and others vs. Smt.
Ratnaprabha Dhanda, Indore and another, 1989 MPLJ 20, the same view was ex-
pressed that- ‘In such a situation, where there is a direct conflict between the
decisions of the Supreme Court of co-equal Benches, this Court has to follow the
judgment, which appears to it to state the law more elaborately and more accu-
rately and in conformity with the scheme of the Act’. This principle was again
followed in the case of Balkishan vs. State of M.P., 1994 MPLJ 381. Later on, the
Apex Court in case of Indian Oil Corporation Ltd. Vs. Municipal Corporation and
another, AIR 1995 SC 1480 overruled the judgment rendered by the High Court of
Madhya Pradesh in 1989 MPLJ 20 and observed as follows :

“It is also obvious that a Bench of 3-Judges only in the later decisions
.could not overrule the decision of this Court in Ratna Prabha, (1977) 1
SCR 1017 : (AIR 1977 SC 308) and, therefore, none of the later deci-
sions could be so read to have that effect. The Division Bench of the
High Court in 1989 MPLJ 20 was clearly in error in taking the view that
the decision of this Court in Ratna Prabha (AIR 1977 SC 308) (Supra)
was not binding on it. In doing so, the Division Bench of the High Court
did something which even a later co-equal Bench of this Court did not
and could not do. The view taken by the Division Bench of the High
Court in 1989 MPLJ 20 proceeds on a total misunderstanding of the
law of precedents and Article 141 of the Constitution of india, to which
it referred.”

In another case State of M.P. Vs. Balveer Singh, 2001 (2) MPL] 644, relying
on the principles laid down in Municipal Corporation’s case (supra) it was held
that- ‘Where there is a direct conflict between the decision of the Hon’ble Su-
preme Court in its co-equal Benches, the High Court has to follow the judgment,
which appears to it to state the law more elaborately and more accurately and in
confirmity with the scheme of the Act. The date of delivery of the judgment can-
not be a guiding factor. The view expressed in this case is based on a judgment
which was overruled by the Apex Court, therefore, has no binding force accord-
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ing to the principle of per incuraim because the Court has reached on a decision.
without having knowledge of the decision of the Apex Court. The above men-
tioned view was contrary to the principle laid down in Indian Oil Corporation’s
case (supra) in respect of binding nature of two conflicting decisions of the higher
Court. It clearly indicates that the decision of Supreme Court cannot be over-
ruled by a Bench of co-ordinate strength in a later case. In another case Commis-
sioner of Sales Tax, ] & K and others vs. Pine Chemicals Ltd. and others, (1995) 1
SCC 58 the Apex Court categorically observed in para 10 as follows :

“10..... In our respectful opinion, the decision in Indian Aluminium,
(1976) 4 SCC 27 which was a decision rendered by a Bench of three
learned Judges was binding upon the Bench which decided the Pine
Chemicals, (1992) 2 SCC 683. (This Bench too comprised three learned
Judges.)”

This principle has also been foliowed in Jabalpur Bus Operators Associa-
tion’s case (supra). Referring to the principle laid down in Vijay Laxmi Sadho (Dr)
'v. Jagdish, (2001) 2 SCC 247, the Apex Court in State of Bihar vs. Kalika Kuer alias
Kalika Singh and others, (2003) 5 SCC 448 reiterated that-

“It is well settled that if a Bench of coordinate jurisdiction disagrees
with another Bench of coordinate jurisdiction whether on the basis of
‘different arguments’ or otherwise, on a question of law, it is appropri-
ate that the matter be referred to a larger Bench for resolution of the
issue rather than to leave two conflicting judgments to operate, creat-
ing confusion. It is not proper to sacrifice certainty of law.”

Considering the above pronouncements, now it appears to be settled posi-
tion that in case of two conflicting decisions of the Apex Court or the High Court
rendered by Benches tonsisting of equal number of Judges, the earlier decision
is binding on subordinate courts.

Next point is if there is a conflict between the two decisions, one is ren-
dered by smaller Bench and another by a larger Bench, which should be fol-
lowed by the subordinate courts? it has already been made clear that the subor-
dinate courts cannot examine the merits of the decisions of the higher Courts.
Relying on the decisions of the Apex Court rendered in Union of India Vs. K.S.
Subramanian, AIR 1976 SC 2433 and State of U.P. Vs. Ram Chandra Trevedi, AIR
1976 SC 2547, the High Court of Madhya Pradesh in case of Balkishan (supra)
held that-

“But when such a conflict does arise, and it may simply not be possi-
ble to follow both kinds of decisions, the rule of precedent is that deci-
sion given by larger Bench of the Supreme Court should be followed
in preference to decisions by smaller Benches of that Court. This prac-
tice has crystallized into a rule of law”

(Also see : Commissioner of Sales Tax case (supra), Coir Board Ernakulum Kerala
State and another vs. Indira Devai P.S. and others, (2000) 1 SCC 224 and Jabalpur
Bus Operators Association’s case (Supra).
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The decision of the Apex-Court in State of Bihar’s case (supra) has further
clarified the matter in para 12 as follows :

“In Pradip Chandra Parija vs. Pramod Chandra Patnaik, (2002) 1 SCC 1,
it has been held that where a Bench consisting of two Judges does not
agree with the judgment rendered by a Bench of three Judges, the
only appropriate course available is to place the matter before another
Bench of three Judges and in case the three- Judge Bench also con-
cludes that the judgment concerned is incorrect then the matter can
be referred to a larger Bench of five Judges.”

Thus, it is a settled position that the decision of larger Bench is binding on
the smaller Benches of the higher Courts and the question of earlier or later
decisions does not arise at all. So, the subordinate Courts must foliow the deci-
sion of larger Bench in place of decision of smaliler Bench without going through
the merits of cases.

WHEN NOT BINDING:

(A) Where a decision does not set out the facts or reasons for the conclusion,
it is not a binding precedent. (See : Government of India vs. Workmen of State
Trading Corporation and others, (1997) 11 SCC 641.) A decision of the co-ordi-
nate Bench may be said to have ceased to be good law only if it is shown that it
is due to any subsequent change in law. (See : State of Bihar’s case) (supra).

(B) OBITER DICTA :

An obiter dictum means an observation made on a legal point in a decision
but not arising in such manner as to require decision. Such obiter has no binding
precedent but the observations made by the Apex Court will have considerable
weight. (See : Director of Settlements, A.P. and others vs. M.R. Apparao and an-
other, (2002) 4 SCC 638). But, mere casual expressions carry no weight at all and
cannot be treated as an ex cathedra statement having the weight of authority.
Statements which are not part of the ratio decidendi are distinguished as obiter
dicta and are not authoritative (See : Divisional Controller, KSRTC vs. Mahadeva
Shetty and another, (2003) 7 SCC 197.)

(C) PER INCURIAM DECISIONS :

Per incuriam decisions do not have binding effect. (See : Santosh v. Central
Bank of India, 2004 (1) JLJ 158) Per incuriam decisions means where the court
has acted in ignorance of a previous decision of its own or of a court of coordi-
nate jurisdiction or when the decision is given in ignorance of the terms of a
statute or a rule having statutory force. Referring the Halsbury’'s Laws of Eng-
land, the Apex Court in State of Bihar’s case (supra) examined the circumstances
in which a decision is said to have been rendered per incuriam as follows :

“A decision is given per incuriam when the court has acted in igno-
rance of a previous decision of its own or of a court of coordinate
jurisdiction which covered the case before it, in which case it must
decide which case to follow; or when it has acted in ignorance of House
of Lords decision, in which case it must follow that decisions; or when
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the decision is given in ignorance of the terms of a astute or rule
having statutory force.

In para 9 it is further observed referring the case of Fuerst Day Lawson Ltd.
Vs. Jindal Exports Ltd., (2001) 6 SCC 356 that-

“A prior decision of the Supreme Court on indentical facts and law
binds the Court on the same points of law in a later case. In excep-
tional instances, where by obvious inadvertence or oversight a judg-
ment fails to notice a plain statutory provision or obligatory authority
running counter to the reasoing and resuit reached, the principle of
per incuriam may apply.”’

It has also been made amply clear in National Insurance Co. Ltd. Vs. Dwarika

Prasad Singhal and others, 1998 (1) JLJ 372 as under :

“What, however, | find is that in the circumstances which have been
referred to hereinabove, the doctrine of per incuriam applies as in the
case of Puskhar Sharma (supra) the Court has reached a decision in
the absence of knowledge of a decision binding on it and had the Court
had this material, it must have reached a contrary decision. This is
perincuriam. The doctrine does not extend to a case where if a differ-
ent argument had been placed before a Court or a different material
had been placed before it, it might have reached a different conclu-
sion. In the decision in the case of Pushkar Sharma (supra) the bind-
ing effects of the decisions of the Apex Court as well as the observa-
tions made therein and the earlier decision of this Court have not
been taken into notice at all. This decision, is, therefore, clearly
perincuriam and the defendant tenant eannot derive any advantage
out of the same.

STARE DECISIS :

The rule of stare decisis means a principle of law settled by the Courts long
ago and followed by series of decisions for a long period where the facts are
substantially the same. It is binding in nature and should be strictly adhered by
Courts. The settled position of law cannot be dislodged by this fact that another view
is also possible. Where it is found that the established principle of law is outside
the statute or common law or considerations of public policy demand the change,
only the Apex Court can dislodge the settled position. (See : Mishrilal (dead) by
LRs. vs. Dhirendra Nath (dead) by LRs. and others, (1999) 4SCC 11. Asfaras subor-
dinate courts are concerned, they should go by the principle of stare decisis as the
settled legal position in binding on them unless. it is overruled by the Apex Court.

RAITO DECIDENDI :

Ratio decidendi means the reason or the principle upon which the case has
been decided by the higher Courts and only this much is binding on the subordi-
nate courts while applying the earlier decision. The ratio decidendi can be ascer-
tained by an analysis of facts. There is a difference between the ratio decidendi
or the basis of reasons or the principles underlying a decision and the ultimate
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relief granted or manner of disposal adopted in a given case. (See : Executive
Engineer vs. N.C. Budharaj, (2001) 2 SCC 72.) in another case Krishena Kumar
vs. Union of India and others, (1990) 4 SCC 207 it has been observed :

“20. In other words, the enunciation of the reason or principle upon
which a question before a court has been decided is alone binding as
a precedent. The ratio decideni is the underlying principle, namely, the
general reasons or the general grounds upon which the decision is
based on the test or abstract from the specific peculiarities of the par-
ticular case which gives rise to the decision. The ratio decidendi has
to be ascertained by an analysis of the facts of the case and the proc-
ess of reasoning involving the major premise consisting of a pre-exist-
ing rule of law, either statutory or judge- made, and a minor premise
consisting of the material facts of the case under immediate consid-
eration. If it is not clear, it is not the duty of the court to spell it out with
difficulty in order to be bound by it”

It has been held in Hanuman Datt and others vs. State of M.P. and others,
2002 (4) MPLJ 354- “The ratio decidendi alone has the precedential efficacy”.
While applying the principle of ratio decidendi one must be careful because one
different fact may lead to different conclusion of the two cases. Therefore, dis-
posal of cases by blindly placing reliance on a.decision is not proper. (See :
Hanuman Datt’s case) - (supra). It has been laid down in Divisional Controller’s
case (supra) that while applying the decision to a later case, the court dealing
with it should carefully try to ascertain the pnncnple laid down by the previous
decision. :

CONCLUSION :

1. In case of two conflicting decisions of two co- equal Benches, the easlier
decision is binding on the subordinate courts.

2. The earlier decision cannot be overruled by the same strength of Judges in
a later case. The later case should be referred to larger Bench.

3. In case of two conflicting decisions, one of larger Bench and another of
smaller Bench, the decision rendered by larger Bench is binding and the
point of earlier or later decision does not have any importance.

4. The smaller Bench cannot overrule the decision of a larger Bench and the
proper course would be to refer the matter to another larger Bench of same
strength and in view of that larger Bench, the judgment is incorrect, the
matter can be referred to a more larger Bench.

5. The subordinate courts are not empowered to see in case of conflicting
decisions that which of the judgment lay down the law more elaborately and
accurately.

6. A decision which is per incuriam does not have blndlng effect at all.

7. Where facts or reasons not narrated in a decision, it cannot be treated as
binding precedent.
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Mere observation of higher Courts which is ndt related to that case, has no

8.
binding force.

9. The principle of stare decisis is always enforceable until and unless it is
overruled by the Supreme Court.

10. 'Ratio decidendi alone has the precedential efficacy.

11. Ratio decidendi should not be applied blindly. The subordinate courts should
carefully try to ascertain the principle laid down by the previous decision.

e -

1.

10.
11.

T de & rardiE f @ _rEdiet F e Rt ot i Rufa & gead
T endfiereyr =amaTel @ SRR 2 |

TSR] BT & ST e § it g et e ¥ R fofa ) shaes
T o ST SRa & | UTqEd] AT gEeR SRS R Saffa frar s el |

3 Rrdramaredt farfrererat ft @ &, Rt & o g =amadis 1 aun o0 sy Aadie
#1 &, 981 geer dis 1 fafigera Sumet §vm o ag Aeeadia & s A9 o fafmea
H AT A H R |

T FYR S, FEw Ards & fftr=a #it ‘iaws’ T8 = @t € qur o
fRufar & sfera avt ag 2rm fx sge die o0 aws # wam g i gew dis # gaffa
R iR IR 39w gE fis A 2 & gl geeR dis w1 Rfra a@ i ¢ &
wwet iR gEe <adies w weffa i o awar )

ey =maTes i faRrmregul faffea i 7 & ag 3an w1 Y afmr T8 2
for o & w w1 farfrre fRufay # arftrs e o o w9 @ afarRa s |
IATITAAT & HROT (R gagfean) fafrram st s 78 e g |

STEt ferferrera & wiea & qua v s afvla 78 8, aet o fafrer steer g -fofa
1 OIS AE @ |

foreft forofar & ot o1 et feroaoft St ervadifora fomme @ dafe &, stmage e 78 wadt
2 -
et farforrera & form & froffangeror (R Famfm) # Rrera w39 en dard s
q% Fali=d ST ZRT ‘AeRES’ 7 T o o |

Feres fafzem-omar (Wt ARR) & gJf-Frofa f mremiar 2

ferfrrera amaR (R SRR Y ot dg R @] A PR ST =R | andereyr
ATl ), qefet ot § sftmia Rrer #1 areurigds sfufiitaa w0 @@

YA AT =i |
°
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BI-MONTHLY TRAINING PROGRAMME
In all following five topics were sent by this Institute to the districts for bi-

monthly training meeting of April 2004. The Institute has received various arti-
cles relating to these topics from different districts. None of the articles relating
to topic no. 5 has been found of requisite standard for being published in “JOTI
JOURNAL'. Out of the articles relating to topic no. 1 to 4, one article relating to
each topic is being included in this issue of “JOT! JOURNAL'. The Institute is
publishing its own article on topic no. 5 and another article on ‘right to continue
suit by L.Rs. coming within Section 23-J of M.P. Accommodation Control Act,
1961’

Q.1

Q.2

Q.3

Q4

Q.5

Whether the Court of Sessions can summon a person not already arrayed
as an accused in a case. to stand trial as an accused, apart from the provi-
sions of Section 319 Cr.R.C.?

1 T ey Rt SR Y, o g & g 3 eifrgea a8 ], a9 TR E R
wiferrTiRaT % W, faemo 3 smE Wawar )

Consequences of non-payment of arrears of rent/monthly rent by tenant in
eviction suit when rate of rent/period of arrears is disputed?

Frewra gevon 3 RRRER R SR et/ fear & aereft & safaswa =
o, Sl R Y X/ R 6 safy Refa 9

What is the Nature and scope of protection available under Article 20 (3) of
the Constitution of India to a person who is accused of an offence in rela-
tion to collection of physical/scientific evidence?

Hife /Aqiaes w1ew dug & ey A feelt safda ot e Rt srooyg & afgea &, @
AR ST & SI=ST 20 (3) F orfa gTe FRETVr I Ty T far g 7

Whether Delay can be condoned on the ground of lack of legal knowledge
regarding limitation and/or mistake on the part of the Counsel ?

T il & forwa & ferfre 5 3 onaer ok /ereye sifiraran i e & R w e
& frr s wwar 7

Whether prosecution of a company is unsustainable in a case where of-
fence is punishable with imprisonment and fine because being a legal per-
son the company cannot be sent to jail to undergo the sentence?

w1 O AW A Sl R ey ¥ fow sRmard qur onfde w1 g &, fuh %
foreg sttt Suwefta 74 2rn, wifs ffte sl 99 & wro & 42 w3
HRIATH TE AT T TFAT L 9

®

JOTI JOURNAL - AUGUST 2004- PART | 141



A ey & et safad @Y, awrr 319 §.u.A. i
3ifereifyar & W, fAamor ¥ 3nga @ &t aifewr
a1l arfersrToT
et ggen
URT 190 2.9. §. ¥ serta afveie gr1 e aifRufaat & wem fosan s e & -
(e1) 3 qea 1, R S oy Sa & ufvang urd W
(@) T Fd FaR A ghow R o,
3)) gﬁ‘ma&ﬂéﬁm%&ﬁwﬁ@mwmwmwﬁmﬂmmw
e e eraRry i mar )

RT 193 T.0.6. ¥ ST AT B T T S F Aoy g v P v & -

* 57 <ifRe gRT A aewa wg R o fifky gy siftregar wu A St SuEfer
t S fyar, 1% A TS JRAS fteiRean a1e Ieg & w9 3 it
JURTY BT ST TG P &) BN WG AP AT $H Wi & e ARTRGE TR IS
JYe T8 B Rarmar g 1

ARTET ERT STORTY 1 S S % gz 78 e fran srar & i g soea 20,4, i
qoH S ¥ JER AT ZR famu ava § ot ovIa: SR ArTed gRT e
97g & 7 Tl o o Q3 SIS ERT R dv gt & a9 afeeE SR 98 SEu
URT 209 &.9.6. & T & JTER, QI ATy R Ui w G srar g |

W I YT ISTNHTTER S5 TSE YU (hT Siat & a9 S Amared gRT
&.9.9. % oAy 18 & IR fremeor fa avar & | fremun #T awd |ied S 9 A g g |
afe e Saag wa T et weft g ag wue e s R R et 0 safa & off e
o St Qg e & wHeT SRR % SO A TE & Y SIS SR 9 319 9.4,
¥ orepta Fefardt Y et & | wf-wl R afvfRufeat oft fffa @t & s gom e faid
YT IR 161 L9.H. ¥ ol ddag Fo ¥ Feelt safda w1 A o wiid w4 A
=R % & & At foran Sar & gog T o § 36 safRt w1 A SR & & & 1l da
2 crufa I free TfvwiiT ust g w1 foven amam gt & of wforege grr weeon shidve o faan
ST & | 9 T SR ey ERT 915 @ TRA F & g &, O 9% T |t #i
sifivgea & w0 § sngg foran s e 87 aat 9 R fag 2

qd & farfy 59 o oft fon arfirgea five TRl Srd & | 1973 # w193 & S gen
3 U 200 4.9, €. ¢ 1Y T | TR BT greraT o T i S swfive e S | e
JouaH AT A A QeI SeRRiE 3. GO ey T.31.31R. 1979 . P, 339
1979 SRS B SR 333 TH.HY. & g9 Wit i suredn wRd 5T A s fwan or iR
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T JER0T T 21 ST oK 3T TS § S5 S fosan e uRT 193 E.0.9. 3 Safa Rl
SRR ST A ST T T S | T Soas ~aTaTed A T8 aoh AT R 6 ST T 319
(4) (b) Eu.&. ¥ st g A SR T AN & foreg FHfATd i et @ a9 W guw |
HitTS A ezaHA T R |

amHE getes =mare 3 fegRis f. fER 5w 1993 £5.31.91. 1700 g. @1,
1993 U.31T5.31R TH. /.3, 771 : 1993 (2) TA.HLAL 16 & 3t graum & oik
rfires saTean Y | 9N e A fn S oraRry T fosa Sien &, oraRret” s A | A
guid YgAeT g8 I, fIER U5y 0.3NE.31R. 1967 F.P). 1167 F1 &=l 3d 5L I8 Fel 141
fop Sreheur A e U K1 S S fosun T ) A g AT 1 FHdd & ff 9 9% da S
fop erecrar W STaRrelt 19 & 7 39 geor A g AT T R S O SR R N o T ad
ug sl TTe 21 e & fF Q3 ey ge &R (original jurisdiction) & Srared
Y wife s T S TRl | rula T~ geia & 9g A T o fy afd g e ae &
TTEITE VI RIS R AT § 9% Fid &1 & fh wi o= sl oft 8, Rres staag e
2 ofk 3 sufaa il aifirga &Y sva T & e S e w98 R ara & e agsw
ARy i g & w7 & oiigd IR T § | 3ol e geid F R w® A el Fraw
T.9. ST 1994 (3) 15+ 871 : (1995) 2 G AL, 23 : 1995 T.ME.IAR.GH. AN,
S 1493 A ¥t AT Iseraw =Ty A g st fwar |

WG St Aaed % w9 geid heiR . fIER (1996) 4 wa. 3.4, 495
% HRU TS Ao Uty oot R i seeram =y A quf dis 3 ol Rig f. dote
Y, U.31T%.311R. 1998 . 1. 3140 ¥ g7 o1 T T far /1 & qut 3 Ueon # a8 7M1
o uwr 319 Su.H. H & “Aiew” uRwfad @ 9a Tew 9 arerd Sy e & 9He
forameor & R wega Y 7 ane @ 2, wiee wmaew ¥ wme gegd e 9 9 | 9
AT F THET FAATE! qa TR el & T 9T 200 E.9.6. ¥ fiu=iemand gt itk g0l
Fftre w o S | wfiee & gzena uw 225,228 9.4, i R ot ® | 39 VI WAIH
AT IE AT * g FRIETE F S R 209 SUH. F Awwia IS T E A S
g HIRT 209 & ST ITRUE FoN § A1 MG F THET ST N Hehell & | TEHH YT
afrgF @I fewamst & & (URT 227 €9.9.) an = ST A (URT 228 9.6 @
BTG FE (URT229 §.9.6.) F R onieft | quzena qrew S A (R 230 AT 231 TU.H.)
&I R ATl & | TR 200 EU.H. F ArHIA FIWES F ST TG YRH T hl R (WRT 230
2.9.4.) ao I TR o Hau # wrandt i A & i O 200 €96, & i S g |
T % A3 AT % o Tt safa o sifivgea & &0 3 SR i A Aoad! K @ R |

39 YHR T8 TF ) @mmwﬁa:ﬁzauﬁﬂ%mwﬁaﬁ@ﬁmaam%
uzena fRell safaa i i % &0 &A1 St A 1fE T AR a1t R TR 319 9.
& AT TR TR FA & UZET &) T & | 35k ASTal QI a1y S R safad |

JOT!I JOURNAL - AUGUST 2004- PART | g ' 143



AT T Y T o R T B S I B ST A R | O e S A e
Tl & 7z Ty Sar & fr R safi i wwrrers eraiear & R el it ar S & wwor
Wﬁmwtm%m%%&ﬂgmt%a&ﬁ@a&ﬁﬁﬁﬁaw, .
IO TS F N | IO AT A AR TR e G SR w1 gan
w5, ARl 7t Pz 37 e 39 s A o W Hhves R A guR R | i fe &
T TagEid ¥ g, RRgRie a1 el g & gt Rrera Iee R mard |

 aveT Sarad . 7.9, Uo7 1999 (1) T. 9 Seeg . 228, a1 AEiE .
Y. TS 1999 (2) .9, Terg, T 12 & 3ft worehar Rig T It quieits % Fofa s
ST S T, et T & P e SPrgr srosT R ST 3 R S O S e fer
. T | R v # e ¥ SIRISE % UESIE WRT 319 ¥ o At F o o Gt
R S ¥ e & e e o asa § | o R, iR e 2001 (2) LA
S T 105 & 2ft e 3wt & e O i ¥ e omfire S ) St ST oma-
uftra T &, R SR 8 au § W8T siffeReaa 81 % aaa & S ey, un 319
(3) 0., ¥ srvarta TaE WY Y FREMT 3 UshE OF &0 & AT ST HeRalT |

ST Rty T & i Q3w ~umre g Reeht safR A, i g @ g & slgea
2, urr 319 ... Hi arfrrivar F &, fremwor &g sgd & R st |
°

AvUrfors RE e
I o & ffores Ry i ey ffy sere & & gegra T st & S @t weeagof

T gEiEl QU aRT 199 (2) 3UE YR ST F WA S Sl 39 e # 9 89 & SR
frfrs fRufy 1 Rifra sifres Taw A & o & Wiean e o ome s d -

1. AT SeuEw AR @ Al feg andear g (2002) 5 scc 738
(Rreeia dis) & ag sifrfraiia fre & v aRrede % ZR1 uRT 200 9.6, & srwria Awe
T AT ) UG X R T F S o ~rared i Har 3 i aiftrnrivar & frea &
UIRT 193 2.6, 1 T4 GHT & S & o1 T A R Y TS 6 QUi 7 rfifa
srftrftan & erera R sufe & faee ot S # iR oft fres s & Rrerdhr wifesfierar
JRRE F ATIR W IuH o1 e Dt &, e it it o F R 7di |

2. 390 AT Tona Rig e done A9 ©.3174.3717. 1998 F.P1. 3148 # AT
ISR AT g1 Preaeedia geat 9 g/ Rl ™ 5 fRifrea & Roda 2 i sado &
QETd S ORITSY YURT 193 0 WHRAT Siftar ¥ aof & wRor et 9f safea & o Bt
aIfideT o  ftve T R T &, S 3R ¥ fow T Tl @ | saet qFf fofa &
Rearea ¥ ufttea & oita Rz (qaTa™T) & aws & gaaw dis g 39 an & fear mn ffarea
& e e e d |
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3. AR, Ay fasg AA9IT =T 2001 (2) TH A T R 519 F AWS #
T Rie free forer T 1993 (2) T HL . 16 1 i Fxa g€ 78 e Fran T & 6
JUTHUT 2 ST % TS IRT 193 TUE TBRAT ST 7 TohT & AT hl T 3 At arferamiar
&} araw 78 ¢ | I I saSla nwe % R | i e ssaen mes
Praeeiia gew dis & &ita Rig (i) % 7w § st oee fan @ o 3 feufa
&R, wRFaR (i) A wwe fran arftma off ameree A A S awaT R |

a1 frs & e JTRAHTATT Y oIk & ura nSE & uRT 199 (2) UL GHRAT
TeEr F et ¥ Sed & Rea T IeE e wY quiar vee wR o 2ft & aal « e
ST 3R gefta S & | TE F g i qua: Feag @ - |

TE IEAY & Ff AT Iseaw TS gRT SaiRiE & 990 R 9.9, & a-173,
209, 225, 226, 227, 228, 229, 230, 231 TS 319 W AR forar 7w ur, SfF a0 URT - 199 (2)
2.9, R foram T fpa T i | R 199 (2) S9.H. s UER R ¢

7 Sifar A el ara F A g oft ST TRt G SR (1860 F 45) % AT 21
F andfier oA T firedt otoma TR A g arfivfta & e g OF safea & g, st
QT 21uRTy Rl ST & SR SR 1 g, 9T 3TRe T IUgafy 4 Rt aea
TSuuTS a1 el du ar Tsea w1 e wu a e o s an et |
ASUR T HeAT v W a1 el TT & FiweM F dau # Frafa o= @i
QT o1, I Sk FeUl & foelee & IaF amerwr & daur & e @ @ qa S
RATATESY, T TR S, ITH! AW GIE G forer, Bk Sfrdiers g il
T fofaa aer R swar 2 |

T UHR 9RT 199 (2) .9.9. § WRAT 48 SR & - 21 (AmE) & St
yaont & fore Surdor % & S it Y fefaa uReare | dam 93 A aftmfar o
~Ted ® @ i 2| af ol aifufy Ffifa gt @ e St sifivies s et o s
(awT-199 (2) ® afofa) & faeg aikar U1 fwar SaT & ok 38 W) & ey 39 aAfEa &
foree J9m @ Sar 8, 3w e oot 29 F uee T sufd (wfa diRa) Rt awga:
AR g8 &, ~arared A SufRd SIeR ~ATaTe & SHET AT ek AfiEterh i 3l wiew il
Fan &, e g 2fifa diar 2 fr afarg & s afige & v ama st & e ot
FHaTE ¥ fo5it vale smur & @ raTed O safi & g e @ awar 2 | Shafie &
YHEUT § AT ISSiaW T ORI 199 (2) 3.9.9. & yeam ) ==t 8 fran }, @
TURT 199 (2) E.9.6. 1 afifer & o a1 gaon & o ey # el 09 safya ¥ fase ot
wraror & g & arfivger 7 2, orowg % S 39 A A v ad )

°
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i &t R/ A s $ srafer fFarfea aet =

foern serrefi f wfdsn BT UsE
1R siferRITo
, ot st
AT WEA T ok ARy % dte fereedt T = g dfoer &zl @
i e & | weawaT ST R sffran- 1961 Y URT 12 Ward- ST ERT FRRR S
TR YR TR Ageelt R Frefaa Sar & | O 12 (1) S Pristor s % garias
“fepelt oty farfr o wiftrr & eiafere et wferges ara & €13 g o, Pl Proaem & fore,
Pt o & o) STae ¥ fos Rafres =amamess & i g uwr-12 (1) i Iwuw- w oY, &,
& § ww, 5, =, o, ¥, F, C@, o, o, o, fY, A 2R el o ar o @ sifer Smarl ®
& e P ST e Y | 3 YRR e - T R O 12 (1) S e siffem
# R T SR W & PRTeER & Rree Jawell w1 a1g o/ & fow fraftra an it frar
2, weg 3 b & R ) aifdt o e 3 e Tt % et i ft erfefeam
URT- 13 % ERT Sie frar rn & | S oft feieer Saadt ¥ foreg gean it gred iR wehdl
2, 919 98 WIRT 13 ¥ SIS YT ) 316 i TTos et g P v a ofar e & | S
A RIRTEER IRI-13 Y 37aT 1 aTes F2 A <k war @ 9 & a5 uwr-12 & gre o R
Y @l AT 2 | T THR URI-13 T Fr=or affiam & g & gR F@l TR aw WeE-
T & PRt 9T R ¥ R R ERfi foe e 8, S Rraer gw e e o

fore T s o 3 e i vt Fa o) v o ot O o T B |

%6 o TR Foreerret & TerTea R e swehran e /e e < et A safosea
1 g, STET e o @/ wewra feeran Y srafty frnfem & 0 & daa & g aifvfram i arm
12(1) (), 12(3), 13 (1), 13 (2), 13 (5) T 13 (6) T TH T &1 AT T3 2 | Aeawas s
foraisror arferfermm Y umr 12 (1) (%) % Fanfares afy Rrreer ¥ Sad 3 &7 & et o et
3 TPVl SR 1 I AR ok, Forerent R wret i s 3 fow wist i wEen - sl gr sy
R fofea ifq & anfie At &, 9 o & fiew 7 ot dew e @ ok @ Pfesa & e g,
- T} 39 AR &R RRICER & foeg Sq@ell 1 18 &1 et & | ord: 39 JTae™ o w0E @
for ferraeR srm frre it St i Afew o R § & ATE ¥ TSPl e R o|
F AT il FRAATE H 7= Gl § | A FRATR g A e v F A A Q ae &
TR SHTAT YT {eRRr o ST e s, et e e uw 12 (1) (T) 3 TR T ETET @
T HhAT & | ST Affmd i aRT 12 (1) (T) F TR O T -TaHT ERT STET SRR R T s
2, a0 ff etfifrm R awT 13 (1) Faea PRITER ) Swr R STaTea T ok eraer o
rar & | stfurfram Y urT 13 (1) % Janied g IR & F IR 99 RRIEER H 3ET aRR
TR ST ST S AT AT UG A @ a9 e i et R % O ATE F oTER eta
AT i ATeEH [ A U ATATed ERT S SR SIS (AT 1), 366 Sigt Tvul Sem
T =amaresa @ fAgha an wae St ) e T quT I T ST H qHGE JRT R
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ﬁaﬁvméamaﬁaﬁ/wﬁammﬂﬁhﬁuaﬁﬁmmﬁmﬁmaﬁ
15 TS T FAT @0

g rfrferm it R 13 (2) % Yenferes af el g ar i # W f ST A F AR
A % forang &, <1 e g 3 & | =uraresd an a - S ER a1 RRICER g 5 HEd
&} rfirarem R 19 o, St i 39 a1g a1 wRiaTE) & R Seue orawR W e ST i 3|
I & Hao & gfRagad orfom WISt Frad Fom ofk @ Rt 13 (1) % ITe & JgHR TSt
faférea an wiewr fimam ST | afy fRTeER g i & aw 13 (1) 9113 (2) F are &
ferran frea am wigra o foa wan & o 39 erfirforam i ur 13 (5) o 12 (3) FISRGUATA &
ST 2 ST I ®T & ost Y I: UTTedt o fosw, =amarmesdr g1 i fshl a 1mezT WISt 1 WM
e H FRRITER ZRT Safdsh & SR o) 8 6 ST |

afs frreer erfirferam 6 amr 13 (1) 9113 (2) SR AfE RRT T SR R it A
frférea an e Few & < wean & &Y e et % foee swsht afaven T e s
(Defence struck of) %1 3rmaaT ¥ T iR a1g/ e a1 FEfaTE £ AaE FA F BT
TR &1 | o1a: fremed &a & 48 TEr S deha & i ol Fraer fesra 3 g 8 erffeam
S 9RT 13 (1) O 13 (2) F qre A S Rewan ar Ay R Y st § safass swar @
A g arferfaraw Y aRT 12 (3) TE 13 (5) F UTTUTEN BT HEA0T YT T R T SR ey
FIRT ITEhY AR T IR ST X fera st | aeeg af e Y R feranfaa & &t =manesa
ERT 9RT 13 (2) ¥ d&d SHTaH WTST a9 FRAT ST quT <Iiaiesd ZRT SH{aH et ad fve s
% a1g RRTIER aRT 13 (1) % qea PR A ol w0 & fow areg g | g 6 ®
faanfaa 89 i 230 A 9 q TSy ERT TR WieT aa 78 fean e, o o aftfeaw
YRT 13 (1) FT T HRICER R TURHRY T8 Q917 |

“TAISTS T 9 g Tagamw”, 2000 (2) NS, 1 % ARG W A Isaad
TSy = ag wfurie frar & fe afe Wi 6 o fanfea 7 @ iR o s afd ferfia @
A 7z forame arferfeam it uwr 13 (2) % e & sicfa 78 arar 2 | 7t A A A Ssaaw
AT @ g Wt gfcarfa e & R et ura w6 et & aR # Al uer a) ges
faamE (Frivolus dispute) ST SiTan 2 at ¥t =rmaresd s fetraar 6 uforen g H s
Tehd! & | afe freeR gwr s R it srafty w1 farg fran strar @ d oft ag Rare uwr s
(2) & aEa & e & | S ferr Y sty &1 Ao St afman % ggd T e e
TOT-E F AR G &} foram St edfena R |

afe YR-Ta g erfafaam f arT 12 (1) () @ 12 (1) (§) 7% F Ree omaR w
e T aTg ST @] & A FRTER WIS 6 aned ST A1 O a1 Sfid @ & e
AT e A1 fferea et & fo erfirferms i umr 13 (1) & dea aveg @ Siran @ | aifferam Y
HIRT 13 1 IqeeT RATCER 3R W -wameft i & e & eniws & w0t s9% g PRager #
ATST T e a1 Far e e R SgEedt & SReTor R ran  at e - Tt i geRaRer &
qd Y srafer 3 o5 tora A & e & ERM e gTed FA Y v fmm man 2 )
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NATURE AND SCOPE OF PROTECTION AVAILABLE TO
AN ACCUSED IN RELATION TO COLLECTION OF EVIDENCE

JUDICIAL OFFICERS
District, Shahoal

PHOLOGUE: Our Constitution in Articles 20 and 22 provides certain safeguards
to the persons accused of crimes. The protection secured by Article 20 may
conveniently be considered under the-

(iy Ex-post Facto Laws.

(ii) Double jeopardy.

(iii) Self- incrimination.

Clause (3) of Article 20 of Indian Constitution declares that “No person
accused of any offence shall be compelled to be a witness against himself”. The
law as laid down in this respect by Hon'ble the Supreme Court in Balkishna A.
Devidayal vs. State of Mahashtra, (1980) 4 SCC 600 is that in order to avail the
protection of Article 20 (3), three conditions must be satisfied. Firstly, the person
must be accused of an offence, Secondly, the element of compulsion to be a
witness should be there and Thirdly, it must be against himself. All the three
ingredients must necessarily exist before protection of Article 20 (3) is available.
If any of these ingredients does not exist, the Article 20 (3) cannot be invoked.

PROHIBITION AGAINST SELF INCRIMINATION :-

1. The privilege under Clause (3) is confined only to an accused. It is avail-
able, therefore, to a person against whom a formal accusation relating to the
commission of an offence has been levelled which in the normal course may
result in prosecution. It is, however, not necessary, to avail the privilege, that
actual trial or inquiry should have commenced before the Court or Tribunal. Thus
a person against whom the F.I.R. has been recorded by the police and investiga-
tion ordered by the Magistrate can claim benefit of the provision. The aforesaid
was laid down by the Supreme Court'in M.P. Sharma Vs. Satish Chandra, A.LR.
1954 S.C. 300.

2. The Guarantee in Article 20 (3) is against the compulsion “To be a Wit-
ness”. The Hon’ble Supreme Court in the Case of M.P. Sharma (supra) empha-
sised, “To be a witness” in its widest significance as including not merely making
of oral or written statement but also production of document or giving materials
which may be relevant at trial to determine the guilt or innocence of the ac-
cused. But in the leading case of State of Bombay Vs. Kathi Kalu, A.LR. 1961 S.C.
1808, a Bench of the Supreme Court consisting of eleven Judges disagreeing
with the interpretation in the earlier case of M.P. Sharma (supra), defined the
scope of protection thus, “it is well established the clause (3) of Article 20 is
directed against self-incrimination by an accused person. The seif-incrimination
must mean conveying information based upon the “Personal knowledge’ of the
person giving the information and cannot include merely the mechanical process
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of producing documents in court which may throw a light on any of the points in
the controversy, but which do not contain any statement of the accused based on
his ‘Personal knowledge’. For example- The accused person may be in posses-
sion of a document which is in his writing or which contains his signature or his
thumb impression. The production of such document with a view to comparision
“of the writing or the signature or the thumb impression, is not the statement of an
accused person, which can be said to be of the nature of a personal testimony.
Hence giving thumb impressions or impressions of foot or impressions of his
fingers or paims or specimen signatures or showing parts of the body by way of
identifications are not included in expression ‘To be a witness’”

On the same ground the Court declared Sec. 27 of the Evidence Act valid.
The information furnished by an accused person after his arrest to the investigat-
ing officer which leads to the discovery of articles u/s 27 of Evidence Act is ad-
missible in evidence and does not in any way offend Article 20 (3) of the Consti-
tution. But if the Police has obtained the statement by third degree methods, the
Statement would be barred under Article 20 (3) of the Constitution.

On the other hand referring to the powers conferred u/s 53 Cr.P.C. the Andhra
Pradesh High Court in case Ananth Kumar Vs. State of Andhra Pradesh, 1977
Cr.L.J. 1797 has held that although there is no clear provision in Cr.P.C. for tak-
ing blood samples yet there is no prohibition for taking such blood samples of an
accused by exercising powers u/s 53 of Cr.P.C. In this respect a Division Bench
of Allahabad High Court in Jamshed Vs, State of U.P., 1976 Cr.L.J. 1680 was of the
view that though there was no specific provision in Indian Law permitting taking
of blood yet in criminal cases an examination of person can be made u/s 53 (1) of
the Cr.P.C., which shall include the taking of blood samples, including an exami-
nation of an organ inside the body. The court drew the aforesaid conclusion per-
force the provisions of Sec. 367 (1) and Sec. 482 of the Cr.P.C. It also held that
there is nothing repulsive or shaking to conscience in taking the blood of an
accused person in order to establish his guilt, and so far as the question of caus-
ing hurt is concerned, even causing some pain may be permissible u/s 53 Cr.P.C.
To.bring the evidence, within the inhibition of Art. 20 (3), it must be shown that
the accused was compelled to make the statement having a material bearing on
the criminality of the maker (see : State of Bombay Vs Kathi Kalu, AIR 1961 S.C.
1808)

EPILOGUE

By above discussion and Law laid down by the Apex Court in State of Bom-
bay Vs. Kathi Kalu, A.LR. 1961 S.C. 1808, it is clear that the protection of an ac-
cused in Art. 20 (3) is against self-incrimination by such accused person. Self-
incrimination must mean conveying information based upon the ‘Personal Knowi-
edge’ of the person giving the mformatuon and cannot include the collection of
physical/ scientific evidence.

o
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PENAL LIABILITY OF COMPANY WHERE IMPRISONMENT
IS MANDATORY PART OF SENTENCE

The penal law basically aims at punishing a person found guilty of commis-
sion of an offence. Term “person” as defined in Section 11 of the Indian Penal
Code, 1860 and Section 2 (42) of General Clauses Act, 1872 do unmistakably
and in quite unequivocal terms indicates that it includes within its fold a Com-
pany also, which is a juristic person. Various enactments like Prevention of Food
Adulteration Act, 1954 (Section-17), Trade Marks Act, 1999 (Section-114), N.D.P.S.
Act, 1985 (Section-38), Essential Commodities Act, 1955 (Section-10), Drugs &
Cosmetics Act, 1940 (Section-34) and Cable Television Networks (Registration)
Act, 1955 (Section-17) provide in respect of penal liability of a Company in rela-
tion to the offences prescribed in these Acts. This liability is apart from the
liability which is stipulated for the persons who at the time of commission of the
offence were in charge of or responsible for the conduct of the business of the
Company including the Director, Manager, Secretary or other officers of the Com-
pany with whose consent or connivance, the offence was committed. This is
what can reasonably be gathered for the phrase ‘as well as the company’as used
in various provisions regarding the penal liability of the Company. Thus, the
liability of the Company is independent of such persons though, in most of the
situations they are also vicariously liable for the acts of Company.

There has been a long drawn controversy in legal circles as to whether a
Company being a juristic person and incapable of being sent to prison for under-
going corporal punishment may still be prosecuted and punished for an offence
where such offence is punishable with imprisonment only or with imprisonment
and fine or with a minimum term of imprisonment. The physical incapacity of
the Company as a juristic person to suffer corporal punishment is the source of
this controversy.

If we bestow our attention to various pronouncements dealing with this
issue, we find that there has been a diversity of opinion on the point. One view
has been that the company being incapable of suffering corporal punishment
cannot be prosecuted or punished in respect of offences which are punishable
with imprisonment as a mandatory sentence and in such a situation it will be
lawful to impose the sentence of fine only. This view has been taken in P.V. Pai
Vs. R.I. Rinawma, ILR (1993) Karnataka 709, Kusum Products Lts. Vs. S.K. Sinha
, ITO, Central Circle-X, Calcutta, (1980) 126 ITR 804 (Calcutta) and Modi Indus-
tries Ltd. Vs. B.C. Goel, (1983) 744 ILR 416 (Calcutta).

The other view has been that, though, Company may not be made to
suffer corporal punishment because of its physical incapability, nonetheless, the
Company may not be allowed to go scot-free and, therefore, in such a situation
after being held guilty it must be punished with fine only. This view is found to
have been expressed in Municipal Corporation of Delhi Vs. J.B. Bottling Com-
pany, (1975) Cri. L] 1148, (FB) Delhi, Oswal Vanaspati & Allied Industries Vs.
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State of U.P,, (1993) 1 CLJ 172 (FB) Allahabad and Manian Transports Vs. S.
Krishnamurthy, 1991 (72) Comp Cases 746, (Madras).

Before proceeding further, it may be pointed out that Law Commission of
India in its 41st (Paragraph 24-7) and 47th (Paragraph 8-3) report took cogni-
zance of the legal anomaly on this count and recommended suitable changes in
the existing provisions of law by providing that whenever, a Company is held
guilty for commission of an offence ‘which is punishable with imprisonment, im-
prisonment and fine or a minimum term of imprisonment, the Court instead of
sentencing the Company to imprisonment may sentence it to fine only. On the
basis of these recommendations, a Bill to amend the Indian Penal Code (Amend-
ment Bill, 1972) was also mooted but it lapsed. Therefore, as of today, there is
no provision in the Penal Law of India to resolve this anomaly.

Hon'ble the Supreme Court of India took cognizance of this legal anomaly in
M.V. Javali Vs. Mahajan Borewell & Company & Ors., (1997) 8 SCC 72 and after
referring to the recommendations of the Law Commission of India propounded
that a harmonious interpretation of the existing provisions of law has to be made
and in that light though, a Company may not be punished with imprisonment
still the Court has jurisdiction to inflict the sentence of fine only irrespective of
the fact that the particular offence is punishable with imprisonment and fine or
imprisonment simplicitor or a minimum term of imprisonment. '

The aforesaid view, which was expressed by a Division Bench, was exam-
ined by a 3 Judge Bench of the Apex Court in Assistant Commissioner, Assess-
ment-II, Banglore and others Vs. Velliappa Textiles Ltd. and others, AIR 2004 SC
86. The Court after examining the pros and cons of the issue and various earlier
pronouncements came to the conclusion that the Courts have to interpret and
apply the law as it is and have no jurisdiction to fill up the legislative lacunas by
indirectly making law. The Court was of the view that a legislative lacuna re-
garding incapability of a Company to suffer corporal punishment in cases where
sentence of imprisonment is mandatory one, though, noticed by the Law Com-
mission of India, was not addressed and remedied by the legislature, therefore,
the Court has no business to step in and resolve the same. The Court per
majority (2:1) held that in such a situation the Company being incapable of
suffering corporal punishment may not be prosecuted and held guilty. The Court
expressed that Corporate criminal liability cannot be imposed without making
.corresponding legislative changes i.e. the imposition of fine in lieu of imprison-
ment.

In view of the above, the legal position as it obtains today is that in cases
where an offence is punishable with imprisonment simplicitor or imprisonment
along with fine or with a minimum term of imprisonment, a Company being a
juristic person is not liable to be prosecuted and punished because of its incapa-
bility to suffer sentence of imprisonment and in such situation, it will not be
lawful for the Court to inflict the sentence of fine only.

®
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RIGHT TO CONTINUE SUIT BY LEGAL REPRESENTATIVES
COMING WITHIN SECTION 23-J OF M.P. ACCOMMODATION
CONTROL ACT, 1961

The precise question requiring consideration is “whether a person coming
within the definition of landlord u/s 23-J of the M.P. Accommodation Control Act,
1961 has a right to continue a suit as legal representative of deceased plaintiff
before the Civil Court on the ground of bona fide need of the family?” To examine
and appreciate the issue it is worthwhile to have a glance at the relevant statu-
tory provisions and the legislative development related therewith.

Madhya Pradesh Accommodation Contro! Act, 1961 (hei'einafter referred to
as the Act), which is a special enactment providing for the regulation and control
of letting and rent of accommodations, initially contemplated exclusive jurisdic-
tion of Civil Court regarding matters related to eviction of tenants on one or more
of the grounds enumerated in Section 12 (1), including the ground of bona fide
need of landlord for accommodation. It was a common experience that eviction
matters took unduly long time to reach the stage of final decision, thereby some-
times rendering the grant of ultimate relief almost illusory to the plaintiff/landiord.
Therefore, the legislature in its wisdom inserted Chapter llI-A in the Act by Amend-
ing Act No. 27 of 1983 containing Section 23-A to 23-1, which came into force
w.e.f. August 16, 1983. Under the amended provisions, which aimed at provid-
ing quick, expedious and efficacious remedy regarding eviction matters based
on bona fide need of the landlord, exclusive jurisdiction was conferred upon the
Rent Control Authority (hereinafter referred as RCA) by Section 23-A. This meas-
ure, however, proved counter productive, therefore, the Act was again amended
by Amending Act No. 7 of 1985, w.e.f. 16 January, 1985, which curtailed the
jurisdiction of RCA and restricted it only to eviction matters based on bona fide
need of specified categories of landlords, as defined.in Section 23-J of the Act.
Section 11-A was also added by this Amending Act.

Thus, from the scheme of the Act as obtaining after 16.1.1985 it is amply
clear that as far as eviction of a tenant on the ground of bona fide requirement of
accommodation for residential or non-residential purpose is concerned the Act
contemplates two forums one in the shape of RCA for landlords coming within
the category enumerated in Section 23-J and the other one for remaining cat-
egory of landlords under Section 12 of the Act in the shape of regular Civil Court.

This jurisdictional dichotomy, though having a laudable object behind it,
gave rise to a conflict of judicial opinion on the point as to whether in view of the
provisions of Sections 11-A and 45 (1) of the Act a specified landlord as defined
in Section 23-J of the Act was excluded from pursuing the remedy before ordi-
nary Civil Courts or vice-versa. Section 11-A and 45 (1) being relevant here, are

11-A: “Certain provisions not to apply to certain categories of land-
lords - The provisions of this Chapter so far as they relate to matter
specially provided in Chapter ill-A shall not apply to the landlord de-
fined in Section 23-J."
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45 (1): Jurisdiction of Civil Courts barred in respect of certain matters-
Save as otherwise expressly provided in this Act, no civil court shall
entertain any suit or proceeding in so far as it relates to the fixation of
standard rent in relation to any accommodation to which this Act ap-
plies or to any other matter which the Rent Controlling Authority is
empowered by or under this Act to decide, and no injunction in re-
spect of any action taken or to be taken by the Rent Controlling Au-
thority under this Act shall be granted by any civil court or other au-
thority”.

Dealing with the issue of jurisdiction of Civil Court vis-a-vis RCA, a Full
Bench of our High Court in Ashok Kumar Shiv Prasad Verma Vs. Babulal and
another, 1998 (1) MPL]J 461, has laid down that the Special Forum created under
Section 23-J of the Act, is for the benefit of the landlords and that does not
exclude the jurisdiction of the Civil Court, if the landlords so choose. If the
landlords defined in Section 23-J, want to avail the benefit of Chapter llI-A, they
can maintain a suit for eviction of a tenant before the RCA on the ground of bona
fide requirement and in case, they do not want to avail the special forum created
under Chapter [lI-A and want to invoke the ordinary Civil Court remedy then that
forum will be available to them and their suit will not be dismissed on the ground
that they should invoke the remedy provided under Chapter 1lI-A.

As the issue at hand relates to the rights of a legal representative to con-
tinue the suit after death of the original plaintiff, here it would be worthwhile to
“have a look at the provisions of Order 22 Rule 1 C.P.C., which provide that the
death of a plaintiff or defendant shall not cause the suit to abate if the right to
sue survives. Explaining the phrase ‘right to sue” Harrington J. in Sarat Chandra
Banerjee Vs. Nani Mohan Banerjee, ILR 36 Calcutta 799 observed that the right to
sue in Order 22 means, ‘the right to bring a suit asserting a right to the same
relief which the deceased plaintiff asserted at the time of his death’. So, it would
imply clear that right to sue means right to bring a suit before the same forum
asserting the same right which the deceased asserted at the time of his death.

Proceeding on the basis of the aforesaid premise if we examine the issue in
the light of the pronouncement in Ashok Kumar’s case (Supra) to the effect that
a landlord of specified category may pursue his remedy before either forum of
his choice i.e. Rent Controlling Authority or Civil Court; coupled with the pro-
nouncement of the Apex Count in Shantilal Thakordas and others Vs. Chimanlal
Maganlal Telwala, (1976) 4 SCC 417 to the effect that if the law permltted the
eviction of the tenant for the requirement of the fandlord “for occupation as a
residence for himself and members of his family”, then the requirement was
both of the landlord and the members of his family and on his death the right to
sue did survive to the members of the family of the deceased landlord; the
logical conclusion will be that after plaintiff's death a person as legal repre-
sentative, though not coming within the purview of specified landiord under
Section 23-J may continue the suit before the Civil Court because he as of his
own was also having a right to approach the Civil Court for the same relief.
However, the things are not as simple as they appear to be, particularly, if the
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entire scenario is viewed in the light of undernoted two pronouncements of the
Apex Court.

In Ashok Kumar Gupta vs. Vijay Kumar Agrawal, AIR 2002 SC 1310, the Apex
Court while dealing with the jurisdictional aspect of Civil Court vis-a-vis RCA with
reference to the Amending Act No. 27 of 1983, by which Chapter IlI-A was
inserted in the Act, observed as under:

“In other words, the jurisdiction to pass order of eviction on the ground
mentioned in Section 23-A was conferred on the Rent Control Author-
ity and the Civil Court’s jurisdiction was ousted impliedly in that be-
half” )

The Apex Court further observed as under:

“A conjoint reading of Sections 11-A, 12, 23-A, 23-J and Section 45
would show that in regard to the bona fide personal requirement of
the landlord who does not fall within the specified Category in 23-J,
the Civil Court has jurisdiction to entertain a suit and pass decree
under Clause (e) of Sub-Section (1) of Section 12 of the Act”

“A perusal of this Section (i.e. section 45) shows that it bars the juris-
diction of the Civil Court to entertain any suit or proceeding relating to
the fixation of standard rent in relation to any accommodation or to
any other matter which the Rent Controlling Authority is empowered
by or under the Act to decide . This takes us to the
question, what are other matters, which the Rent Controlling Author-
ity is empowered to decide by or under the Act. They are; (i) fixation
of standard rent under Section 10; (ii) eviction of tenants on the ground
of bona fide requirement under Chapter IlI-A of the Act”

The aforesaid observations manifestly indicate that the jurisdiction of a
Civil Court stands impliedly ousted in respect of suits relating to eviction of ten-
ants on the grounds of bona fide requirement falling under Chapter 1ll-A of the
Act. This legal position has the effect of impliedly overruling the proposition of
law expounded by the Full Bench in Ashok Kumar Shiv Prasad Verma’s case
(Supra) t3 the effect that a landlord coming within the category of Section 23-J
may choose either forum i.e. Rent Controlling Authority or Civil Court for pursu-
ing remedy of eviction on the ground of bona fide requirement.

Another case which has a close bearing on the issue is Dhannalal Vs.
Kalawatibai and others, (2002) 6 SCC 16 wherein the Apex Court while examining
the scheme of the Act in the background of the jurisdictional dichotomy ob-
served as under;

(i) Where a claim for eviction is filed by a landlord, or a co-landiord,
belonging to any one of the five categories defined in Section 23-J of
the Act, as the sole applicant without objection by other co-landlords
who have not joined as co-applicants and the nature of claim for evic-
tion is covered by Section 23-A (b) of the Act, the proceedings would
lie only before the Rent Controlling Authority.
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(i) Where a claim for eviction is filed by a landlord or by such a co-land-
lord who does not belong to any of the categories defined by Section
23-J and the other co-landlord/landlady falling in one of the categories
defined in Section 23-J is not joined as a co-plaintiff the claim shall
have to be filed only by way of a Suit instituted in a Civil Court.

(Emphasis added)

Thus, with the aforesaid authorities there remains not an iota of doubt that
the pronouncement made in Ashok Kumar Shiv Prasad verma’s case (Supra) is no
longer holding the ground and in view of the Apex Court’s aforesaid pronounce-
ments, it is luminously clear that RCA and Civil Court have exclusive jurisdictions
to deal with the cases respectively falling under Chapter IlI-A and Chapter Il of
the Act, meaning thereby that a person coming within a particular category of
landlord, either specified or general, shall have the right to sue only before the
forum devised for that category and not the other one. For the sake of clarity,
though at the cost of repetition, it may be stated that a landlord of general
category may have right to sue either initially or as legal representative only
before Civil Court, similarly, a landlord of specified category may have a right to
sue either initially or as legal representative only before RCA.

At this juncture, it would be appropriate to refer to some authorities of our
own High Court which have a bearing on the issue.

In Sunil Kumar Mukerjee Vs. Smt. Durgarani and others, 1989 MPRCJ NOC
76, which is the earliest case on the point, a retired Government servant sought
eviction under Chapter 11I-A of the Act for the need of his son. Pending applica-
tion, on his death, his son sought substitution which was opposed on the ground
that the special remedy before the Authority being available only to the specified
category of landlord, on his death, his heir or legal representative nobbelonging
to that category cannot resort to that remedy or continue the action initiated by
the deceased landlord of the specified category in that special forum. The objec-
tion found favour with the Court. Hon'ble D.M. Dharmadhikari, J. (as His Lord-
ship then was) relying on the Apex Court’s decision in J.C. Chatterjee & others
Vs. Shri Sri Kishan Tandon and others, AIR 1972 SC 2526 held that the original
landlord was a retired government servant and he alone had the right to ap-
proach the Authority for eviction through a summary procedure. On his death,
his need and the special forum available to him for summary eviction was lost.
The legal representative cannot continue the proceedings for a need personal to
him in the special forum which is not available to him because he did not fall in
the category of specified landlords as defined in Section 23-J of the Act.

In Narain vs. Smt. Ansuyiya Bai, 1990 MPJR 517, action was initiated by
landlady under Chapter |lI-A. The order made in her favour by the RCA was
challenged in revision. Pending revision, landlady died and her legal representa-
tives prayed for being brought on record which was opposed by the tenant on
the ground that cause of action did not survive to them. Hon’ble R.C. Lahoti, J.
(as His Lordship then was) held that disqualification as to jurisdiction could be
attracted to the RCA and not to the Court hearing revision. The Court expressed
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the view that if the death of the plaintiff occurs after a decree for possession was
passed in his favour; the legal representatives can defend the decree as their
accrued estate in further proceedings prosecuted by an unsuccessful tenant.

In Santosh Kumar Jaiswal vs. Joseph, 1999 (II) MPJR 19, the Court expressed
the view that heirs of the deceased landlady of specified category cannot step
into her capacity after her death and they can resort to Section 12 of the Act.
The same view was also expressed in Smt. Zarina vs. Smt. Hazzanbai and another,
2001 (II) MPJR 326. In both these cases, however, the question arose due to
death of landlord of specified category during pendency of revision but, as ex-
pressed in Narain’s case (Supra), the disqualification as to the jurisdiction will
not be attracted at the stage of revision.

In Indarmal Vs. Dropadbai and others, 2004 (2) MPLJ 314, which is the latest
decision on the point, the Court has expressed that the heirs of the deceased
landlady, who died during the pendency of the application before RCA, may
continue the proceedings under Section 23-A of the Act because application had
not abated on her death and cause of action continued. In this decision no
reference is found of the view that was taken in the case of Sunil Kumar Mukerjee
(Supra). Therefore, if we go by the rule of precedent to the effect that decision
by an earlier Co-ordinate Bench of equal strength is binding on the subsequent
Bench, then the only conclusion will be that the view expressed in Sunil Kumar
Mukerjee’s case, (Supra) still holds the ground as a binding precedent.

The ultimate conclusion in the light of the aforesaid analysis is that unless
cause of action survives to the legal representatives to pursue the matter before
specified forum, the legal representatives may not have a right to continue the
proceedings before that particular forum. Right to sue, as stated earlier, means
right to bring a suit asserting a right to the same relief which the deceased
plaintiff asserted at the time of his"death before the same forum. Where the suit
has been filed by the plaintiff under Section 12 (1) of the Act, on his death his
legal representative who is covered by the definition of specified landlord under
Section 23-J of the Act, may not have the right to bring the suit before that very
Court on the same cause of action, because as held in Dhannalal’s case (Supra),
if the claim is covered by Section 23-A the proceedings would lie only before
RCA. In the light of the above, it cannot be said that right to sue will survive to
a person covered by the definition under Section 23-J, hence in such an eventu-
ality the suit shall stand abated. No doubt, such a person will have cause of
action in his favour to approach the forum of RCA. However, in a case where the
deceased has left more than one legal representative and any one of them comes
within the general category of landlords, then the right to sue will survive to
such person and he may continue the suit before Civil Court. Therefore, what
can be concluded in precise terms is that a landlord coming within the definition
of Section 23-J of the Act may not have a right to continue a civil suit as legal
representatives of the deceased plaintiff because on the death of the plaintiff
right to sue does not survive to him within the meaning of Order 22 Rule 1 C.P.C.
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CpART - 11 ]
NOTES ON IMPORTANT JUDGMENTS

182. MOTOR VEHICLES ACT, 1988- Section 147 ,
Gratuitous passenger travelling in goods vehicle- Insurer’s liability in
respect of- Held, insurance company not liable.
National Insurance Co. Ltd. Vs. Baljit Kaur and others
Judgment dt. 06.01.2004 by the Supreme Court in Civil Appeal No 16
of 2004, Reported in (2004) 2 SCC 1= 2004 (2) MPLJ 1 (SC)

Held :

The question that arises for consideration in these appeals is whether an
insurance policy in respect of a goods vehicle would also cover gratuitous pas-
sengers, in view of the legislative amendment in 1994 to Section 147 of the Mo-
tor Vehicles Act, 1988.

It is the submission of the respondent vehicle owner and driver that the
insertion, by way of legislative amendment, of the words “including owner of the
goods or his authorized representative carried in the vehicle” in Section 147 would .
result in the inference that gratuitous passengers would as well be covered by
the scope of the provision. Any other construction, it was urged by the learned
counsel for the second and third respondents, would render the effect of the
words “any person” completely redundant.

The material portion of the provision contained in Section 147 of the Motor
Vehicles Act, 1988, as amended by the Motor Vehicles (Amendment) Act, 1994
reads as follows :

“147. Requirements of policies and in its of liability.— (1) In order to comply
with the requirements of this Chapter, a policy of insurance must be a policy
which —

(a) % * *
(b) insures the person or classes of persons specified in the policy to the
extent specified in sub-section (2) —
(i) against any liability which may be incurred by him in respect of
the death of or bodily injury to any person, including owner of the
goods or his authorized representative carried in the vehicle or

damage to any property of a third party caused by or arising out
of the use of the vehicle in a public place;

(i) * * *”

(emphasis added)

In Asha Rani it has been noticed that sub-clause (i) of clause (b) of sub-
section (1) of Section 147 of the 1988 Act speaks of liability which may be in-
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curred by the owner of a vehicle in respect of death of or bodily injury to any
person or damage to any property of a third party caused by or arising out of the
use of the vehicle in a public place. Furthermore, an owner of a passenger-car-
rying vehicle must pay premium for covering the risks of the passengers travel-
ling in the vehicle. The premium in view of the 1994 amendment would only cover
a third party as also the owner of the goods or his authorised representative and
not any passenger carried in a goods vehicle whether for hire or reward or other-
wise.

It is, therefore, manifest that in spite of the amendment of 1994, the effect of
the provision contained in Section 147 with respect to persons other than the
owner of the goods or his authorized representative remains the same. Although
the owner of the goods or his authorized representative would now be covered
by the policy of insurance in respect of a goods vehicle, it was not the intention of
the legislature to provide for the liability of the insurer with respect to passen-
gers, especially gratuitous passengers, who were neither contemplated at the
time the contract of insurance was entered into, nor was any premium paid to the

extent of the benefit of insurance to such category of people.
o

183. INDIAN PENAL CODE, 1860- Section 169
Offence u/s 169 relating to public servant unlawfully buying and bid-
ding for property- Essential ingredients.
R. Sai Bharathi Vs. J. Jayalalitha and others
Judgment dt. 24.11.2003 by the Supreme Court in Criminal Appeal No.
115 of 2002, Reported in (2004) 2 SCC 9

Held :

Section 169 IPC bears the marginal heading “Public servant unlawfully buy-
ing or bidding for property.” (emphasis supplied) Section 169 IPC sets out that :
() the person should be a public servant, (2) in such capacity as public servant,
he is legally bound not to purchase or bid for “certain property”, and (3) either in
his name or in the name of another or jointly, or in shares with others.

The offence under Section 169 IPC is incomplete without the assistance of
some other enactment which imposes the legal prohibition required.

“[Tlhe enactment containing the prohibition naturally and necessarily de-
fines the area which is covered by it both as to the class of public servants to
whom it applies, and the nature of the dealings in which those servants are pre-
vented from engaging.” (Vide Narayan v. Emperor, (1910) 11 CriLJ 613 atp.615.)

Therefore, in order to come within the clutches of Section 169 IPC, there
should be a law which prohibits a public servant from purchasing certain prop-
erty and if he does it, it becomes an offence under Section 169 IPC. Section 481
of the Criminal Procedure Code, Section 189 of the Railways Act, 1989 and Sec-
tion 19 of the Cattle Trespass Act, 1871 and instances of that nature in several
enactments are available in which persons mentioned therein shall not directly
or indirectly purchase any property at a sale under those Acts. Similarly, Section
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136 of the Transfer of Property Act provides that no judge, legal practitioner, or
officer connected with any court of justice shall buy or traffic in, or stipulate for, or
agree to receive any share of, or interest in, any actionable claim and no court of
justice shall enforce, at his instance, or at the instance of any person claiming by
or through him, any actionable claims so dealt with by him as stated above. Thus,
in these circumstances where a law has prohibited purchase of property or to bid
at an auction, the prohibition contained therein will be attracted and will become
an offence under Section 169 IPC.

On a plain reading of the section and seeking the assurance from the mar-
ginal heading as well, it is fairly clear that prohibition should flow from a law.
Such law in the context of Section 169 IPC should mean that the law as ordinar-
ily understood, that is to say, an enacted law or a rule or regulation framed under
such law but not an executive order which confers no rights on anybody nor sets
down legally enforceable obligations.

[

184. ADMINISTRATIVE LAW :
Noting in the file- It does not confer any right on a person.
Bahadursinh Lakhubhai Gohil Vs. Jagdishbhai M. Kamalia and others
Judgment dt. 17.12.2003 by the Supreme Court in Civil Appeal No. 32
of 1999, Reported in (2004) 2 SCC 65

Held :

The basic legal premise that even a noting in the file would not confer any
right upon a person, as adumbrated by this Court in Bachhittar Singh v. State of
Punjab, AIR 1963 SC 395 was not taken note of. In the instant case there does not

exist even any noting, nor any other document showing delivery of possession.
°

185. INDIAN PENAL CODE, 1860- Section 376/120-B :
Criminal conspiracy to commit rape- To be a co-conspirator it is not
necessary to act in an identical manner with other conspirators-Law
explained.

Moijullah @ Puttan Vs. State of Rajasthan
Judgment dt. 19.12.2003 by the Supreme Court in Criminal Appeal No.
459 of 2002, Reported in (2004) 2 SCC 90

Held :

So far as Meradona is concerned, it is no doubt true that there is no allega-
tion of his having raped any girl or having misbehaved with any one of them.
What, however, is apparent from the evidence on record is that he used to trans-
port the giris to the farmhouse and the house of Farukh from their respective
residences or the school. The evidence also discloses that he was responsible
for arranging food etc. for them. It is not necessary that in order to be a co-
conspirator, each one of the conspirators should act in an identical manner. What
is essential is that they must agree to do or cause to be done an illegal act.
Different members of the conspiracy may be assigned different roles with the
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~ object of committing the agreed illegal act. Meradona was certainly aiding the
others to commit the illegal act which was the object of their conspiracy. Having
regard to his conduct and the evidence on record it is quite obvious to us that he
was aware of what was happening and the role played by him establishes the
fact that he was also a member of the conspiracy in which he was assigned the
role of transporting the victims. He was, therefore, clearly guilty of the offence of
conspiracy.
: °

186. ADMINISTRATIVE LAW :

Judicial review, principle of- Appllcabmty and scope.

Union of India and another Vs. S.B. Vohra and others

Judgment dt. 05.01.2004 by the Supreme Court in Civil Appeal No.

2887 of 2001, Reported in (2004) 2 SCC 150

Held :

Judicial review is a highly complex and developing subject. It has its roots
long back and its scope and extent varies from case to case. It is considered to
be the basic feature of the Constitution. The court in exercise of its power of
judicial review would zealously guard the human rights, fundamental rights and
the citizens’ right of life and liberty as also many non-statutory powers of govern-
mental bodies as regards their control over property and assets of various kinds
which could be expended on building hospitals, roads and the like, or overseas
aid, or compensating victims of crime (see, for example, R.v. Secy., of State for
the Home Deptt., ex p Fire Brigades Union (1995) 2 WLR 1).

The Court, however, exercises its power of restraint in relation to interfer-
ence of policy. In his recent book Constitutional Reform in the UK at p. 105,
Dawn Oliver commented thus:

“However, this concept of democracy as rights-based with limited govern-
mental power, and in particular of the role of the courts in a democracy, carries.
high risks for the judges and for the public. Courts may interfere inadvisably in
- public administration. The case of Bromely London Borough Council v. Greater
London Council, (1982) 1 All ER 129 is a classic example. The House of Lords
quashed the GLC cheap fares policy as being based on a misreading of the
statutory provisions, but were accused of themselves misunderstanding trans-
port policy in so doing. The courts are not experts in policy and public adminis-
tration- hence Jowell’s point that the courts should not step beyond their institu-
tional capacity (Jowell, 2000). Acceptance of this approach is reflected in the
judgments of Laws, L.J. in International Transport Roth GmbH v. Secy, of State
for the Home Deptt., (2002) 3 WLR 344 and of Lord Nimmo Smith in Adams v.
Lord Advocate in which a distinction was drawn between areas where the sub-
ject-matter lies within the expertise of the courts (for instance, criminal justice,
including sentencing and detention of individuals) and those which were more
appropriate for decision by democratically elected and accountable bodies. If the
courts step outside the area of their institutional competence, Government may
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react by getting Parliament to legislate to oust the jurisdiction of the courts alto-
gether. Such a step would undermine the rule of law. Government and public
opinion may come to question the legitimacy of the judges exercising judicial
review against Ministers and thus undermine the authority of the courts and the
rule of law.”

o

187. INDIAN PENAL CODE, 1860- Section 96
Right of private defence, proof of- Burden lies on the accused- May be
proved by preponderance of probabilities- Proof beyond reasonable
doubt not required.
James Martin Vs. State of Kerala
Judgment dt. 16.12.2003 by the Supreme Court in Criminal Appeal No.
887 of 1997, Reported in (2004) 2 SCC 203

Held :

Section 96 IPC provides that nothing is an offence which is done in the
exercise of the right of private defence. The section does not define the expres-
sion “right of private defence”. It merely indicates that nothing is an offence which
is done in the exercise of such right. Whether in a particular set of circumstances,
a person legitimately acted in the exercise of the right of private defence is a
question of fact to be determined on the facts and circumstances of each case.
No test in the abstract for determining such a question can be laid down. In
determining this question of fact, the court must consider all the surrounding
circumstances. It is not necessary for the accused to plead in so many words
that he acted in self-defence. If the circumstances show that the right of private
defence was legitimately exercised, it is open to the court to consider such a
plea. In a given case the court can consider it even if the accused has not taken
it, if the same is available to be considered from the material on record. Under
Section 105 of the Indian Evidence Act, 1872 (in short “the Evidence Act”), the
burden of proof is on the accused, who sets up the plea ¢f seif-defence, and, in
the absence of proof, it is not possible for the court to presume the truth of the
plea of self-defence. The court shall presume the absence of such circumstances.
It is for the accused to place necessary material on record either by himself
adducing positive evidence or by eliciting necessary facts from the witnesses
examined for the prosecution. An accused taking the plea of the right of private
defence is not necessarily required to call evidence; he can establish his plea by
reference to circumstances transpiring from the prosecution evidence itself. The
guestion in such a case would be a question of assessing the true effect of the
prosecution evidence, and not a question of the accused discharging any bur-
den. Where the right of private defence is pleaded, the defence must be a rea-
sonable and probable version satisfying the court that the harm caused by the
accused was necessary for either warding off the attack or for forestalling the
further reasonable apprehension from the side of the accused. The burden of
establishing the plea of self-defence is on the accused and the burden stands
discharged by showing preponderance of probabilities in favour of that plea on
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the basis of the material on record. (See Munshi Ram v. Delhi Admn., AIR 1968
SC 702, State of Gujarat v. Bai Fatima (1975) 2 SCC 7, State of U.P. v. Mohd.
Musheer Khan, (1977) 3 SCC 562 and Mohinder Pal Jolly v. State of Punjab, (1979)
3 SCC 30.) Sections 100 to 101 define the extent of the right of private defence of
body. If a person has a right of private defence of body under Section 97, that
right extends under Section 100 to causing death if there is a reasonable appre-
hension that death or grievous hurt would be the consequence of the assault.
The oft-quoted observation of this Court in Salim Zia v. State of U.P., (1979) 2
SCC 648 runs as follows : (SCC p. 654, para 9)

“It is true that the burden on an accused person to establish the plea
of self-defence is not as onerous as the one which lies on the pros-
ecution and that while the prosecution is required to prove its case
beyond reasonable doubt, the accused need not establish the plea to
the hilt and may discharge his onus by establishing a mere preponder-
ance of probabilities either by laying basis for that plea in the cross-
examination of prosecution witnesses or by adducing defence evi-
dence’”

The accused need not prove the existence of the right of private defence
beyond reasonable doubt. It is enough for him to show as in a civil case that the

preponderance of probabilities is in favour of his plea.
@

188. HINDU SUCCESSION ACT, 1956- Section 8
Ancestral property received by father in partition- Son does not ac-
quire any right by birth.
Anil and others Vs. Gattulal and others.
Reported in 2004 RN 109 (HC)

Held :

The theory that the son acquires the right in the ancestral property by birth
does not exist in respect of ancestral property which is received by the father in
a partition, in view of the coming into force of section 8 of the Hindu Succession
Act. In such case, the son gets the share in the property only after the death of
his father. This preposition of law is clearly spelt out in case of Commissioner of
Wealth Tax. Kanpur etc. v. Chander Sen (AIR 1986 SC 1753), Yudhishter v. Ashok
Kumar (AIR 1987 SC 558) and in case of Chandrakanta and another v. Ashok Kumar
and others, 2002 (3) MPLJ 576.

189. LAND ACQUISITION ACT, 1894- Section 23
Market value, determination of- Basic valuation register maintained
by the Registering Authority for collection of stamp duty cannot be
used as basis- Market value to be determined on the basis of sale deeds
of comparable lands- A party cannot be permitted to say that his sale
deed did not reflect the correct market value.
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Krishi Utpadan Manﬂamiti, Sahaswan, District Badaun through its
Secretary Vs. Bipin Kumar and another.

Judgment dt.07.01.2004 by the Supreme Court in Civil Appeal No. 7463
of 1997, Reported in (2004) 2 SCC 283

Held :

It has been held by this Court in the case of Jawajee Nagnatham v. Revenue
Divisional Officer, (1994) 4 SCC 595 that market value under Section 23 of the
Land Acquisition Act, 1894 cannot be fixed on the basis of a basic valuation
register maintained by the registering authority for collection of stamp duty. There-
fore, the reliance by the Reference Court on the vaiues of land fixed by the Dis-
trict Magistrate for stamp duty purposes is clearly erroneous. For the purposes
of the Land Acquisition Act the market value must be determined on the basis of
sale deeds of comparable lands. In this case the Land Acquisition Officer had
taken note of one such sale deed where the price was Rs. 15.37 per sq yard. The
Reference Court also had before it the sale deed by which the respondent pur-
chased a portion of the acquired land. As stated above, the sale deed was for
Rs. 15.40 per sq yard. Section 92 of the Evidence Act precludes a party from
leading evidence contrary to the terms of a written document. It was, therefore,
not open to the respondent to urge that, even though his sale deed showed a
price of Rs. 15.40 per sq yard the real market value was Rs. 120 per sq yard. To
permit a party to so urge would be to give a premium to dishonesty. Parties who
undervalue their documents, for purpose of payment of stamp duty, cannot be
allowed to then claim that their own documents do not reflect the correct market
value. ‘

®

190. EVIDENCE ACT, 1872- Section 68

SUCCESSION ACT, 1925- Section 63

WORDS AND PHRASES :

(i) Will, proof of- Propounder should explain suspicious circum-
stances- Will altering ordinary course of succession, not itself a
suspicious circumstance.

(ii) Discretion- Meaning and connotation of.

Uma Devi Nambiar and others Vs. T.C. Sidhan (Dead)

Judgment dt. 11.12.2003 by the Supreme Court in Civil Appeal No. 9726

of 2003, Reported in (2004) 2 SCC 321

Held :

Section 63 of the Act deals with execution of unprivileged Wills. It lays down
that the testator shall sign or shall affix his mark to the Will or it shall be signed by
some other person in his presence and by his direction. It further lays down that
the Will shall be attested by two or more witnesses, each of whom has seen the
testator signing or affixing his mark to the Will or has seen some other person
sign the Will, in the presence and by the direction of the testator and each of the
witnesses shall sign the Will in the presence of the testator. Section 68 of the
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Indian Evidence Act, 1872 (in short “the Evidence Act”) mandates examination
of one attesting witness in proof of a will, whether registered or not. The law
relating to the manner and onus of proof and also the duty cast upon the court
while dealing with a case based upon a Will has been examined in considerable
detail in several decisions of this Court. (See H. Venkatachala Iyangar v. B.N.
Thimmajamma, AIR 1959 SC 443, Rani Purnima Debiv. Kumar Khagendra Narayan
Deb, AIR 1962 SC 567, and Shashi Kumar Banerjee v. Subodh Kumar Banerjee,
AIR 1964 SC 529.) A Constitution Bench of this Court in Shashi Kumar Banerjee
case succinctly indicated the focal position in law as follows : (AIR p. 531, para 4)

“The mode of proving a Will does not ordinarily differ from that of prov-
ing any other document except as to the special requirement of attes-
tation prescribed in the case of a Will by Section 63 of the Indian Suc-
cession Act. The onus of proving the Will is on the propounder and in
the absence of suspicious circumstances surrounding the execution
of the Will, proof of testamentary capacity and the signature of the
testator as required by law is sufficient to discharge the onus. Where
however there are suspicious circumstances, the onus is on the pro-
pounder to explain them to the satisfaction of the court before the court
accepts the will as genuine. Where the caveator alleges undue influ-
ence, fraud and coercion, the onus is on him to prove the same. Even
where there are no such pleas but the circumstances give rise to doubts,
it is for the propounder to satisfy the conscience of the court. The sus-
picious circumstances may be as to the genuineness of the signature
of the testator, the condition of the testator's mind, the dispositions
made in the Will being unnatural, improbable or unfair in the light of
relevant circumstances or there might be other indications in the Will
to show that the testator’'s mind was not free. In such a case the court
would naturally expect that all legitimate suspicion should be com-
pletely removed before the document is accepted as the last Will of
the testator. If the propounder himself takes part in the execution of
the Will which confers a substantial benefit on him, that is also a cir-
cumstance to be taken into account, and the propounder is required to
remove the doubts by clear and satisfactory evidence. If the propounder
succeeds in removing the suspicious circumstances the court would
grant probate, even if the Will might be unnatural and might cut off
wholly or in part near relations”

A Will is executed to alter the ordinary mode of succession and by the very
nature of things, it is bound to result in either reducing or depriving the share of
natural heirs. If a person intends his property to pass to his natural heirs, there is
no necessity at all of executing a Will. It is true that a propounder of the Will has
to remove all suspicious circumstance. Suspicion means doubt, conjecture or
mistrust. But the fact that natural heirs have either been excluded or a lesser
share has been given to them, by itself without anything more, cannot be held to
be a suspicious circumstance especially in a case where the bequest has been
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made in favour of an offspring. As held in P.P.K. Gopalan Nambiar v. P.P. K.
Balakrishnan Nambiar, AIR 1995 SC 1852 it is the duty of the propounder of the
Will to remove all the suspected features, but there must be real, germane and
valid suspicious features and not fantasy of the doubting mind. It has been held
that if the propounder succeeds in removing the suspicious circumstance, the
court has to give effect to the Will, even if the will might be unnatural in the sense
that it has cut off wholly orin part near relations. (See Pushpavathi v. Chandraraja
Kadamba, AIR 1972 SC 2492.). In Rabindra Nath Mukherjee v. Panchanan Benerjee,
(1995) 4 SCC 459 it was observed that the circumstance of deprivation of natural
heirs should not raise any suspicion because the whole idea behind execution of
the Will is to interfere with the normal line of succession and so, natural heirs
would be debarred in every case of Will. Of course, it may be that in some cases
they are fully debarred and in some cases partly.

Discretion, in general, is the discernment of what is right and proper. It
denotes knowledge and prudence, that discernment which enables a person to
judge critically of what is correct and proper united with caution; nice discern-
ment and judgment directed by circumspection; deliberate judgment; soundness
of judgment; a science or understanding to discern between falsity and truth,
between wrong and right, between shadow and substance, between equity and
colourable glosses and pretences, and not to do according to the will and pri-
vate affections of persons. When it is said that something is to be done within the
discretion of the authorities, that something is to be done according to the rules
of reason and justice, not according to private opinion; according to law and not
humour. It is to be not arbitrary, vague and fanciful, but legal and regular. And it
must be exercised within the limit. to which an honest man, competent to the
discharge of his office ought to confine himself (per Lord Halsbury, L.C., in Sharp
v. Wakefield, 1891 AC 173). Also see S.G. Jaisinghani v. Union of India, AIR 1967
SC 1427.

The word “discretion” standing single and unsupported by circumstances
signifies exercise of judgment, skill or wisdom as distinguished from folly, un-.
thinking or haste; evidently therefore a discretion cannot be arbitrary but must be
a result of judicial thinking. The word in itself implies vigilant circumspection and
care; therefore, where the legislature concedes discretion it also imposes a heavy
responsibility.

“The discretion of a judge is the law of tyrants; it is always unknown. It
is different in different men. It is casual and depends upon constitu-
tion, temper, passion. In the best it is often times caprice; in the worst
it is every vice, folly and passion to which human nature is liable”, said
Lord Camden, L.C.J., in Hindson and Kersey, (1680) 8 How, St. Tr. 57.

If a certain latitude or liberty is accorded by statute or rules to a judge as
distinguished from a ministerial or administrative official, in adjudicating on mat-
ters brought before him, it is judicial discretion. it limits and regulates the exer-
cise of the discretion, and prevents it from being wholly absolute, capricious, or
exempt from review.
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Such discretion is usually given on matters of procedure or punishment, or
costs of administration rather than with reference to vested substantive rights.
The matters which should regulate the exercise of discretion have been stated
by eminent judges in somewhat different forms of words but with substantial iden-
tity. When a statute gives a judge a discretion, what is meant is a judicial discre-
tion, regulated according to the known rules of law, and not the mere whim or
caprice of the person to whom it is given on the assumption that he is discreet
(perWilles, J.in Lee v. Bude Rly. Co., (1871) LR 6 CP 576 and in Morgan v. Morgan,
(1869) LR1 P&M 644).

°

191. CRIMINAL PROCEDURE CODE, 1973- Section 354 (3)
Death sentence, imposition of- Rarest of rare case, determination of-
Relevant factors to decide imposition of death sentence- Law explained.
Sushil Murmu Vs. State of Jharkhand
Judgment dt. 12.12.2003 by the Supreme Court in Criminal Appeal No.
947 of 2003, Reported in (2004) 2 SCC 338

Held :

The following guidelines which emerge from Bachan Singh case will have to
be applied to the facts of each individual case where the question of imposition
of death sentence arises: (SCCp. 489, para 38)

(i) The extreme penalty of death need not be inflicted except in gravest
cases of extreme culpability.

(i) Before opting for the death penalty the circumstances of the “offender”
also require to be taken into consideration along with the circumstances
of the “crime”.

(ii) Life imprisonment is the rule and death sentence is an exception. Death
sentence must be imposed only when life imprisonment appears to be
an altogether inadequate punishment having regard to the relevant
circumstances of the crime, and provided, and only provided, the op-
tion to impose sentence of imprisonment for life cannot be conscien-
tiously exercised having regard to the nature and circumstances of the
crime and all the relevant circumstances.

(iv) A balance sheet of aggravating and mitigating circumstances has to
be drawn up and in doing so the mitigating circumstances have to be
accorded full weightage and a just balance has to be struck between
the aggravating and the mitigating circumstances before the option is
exercised.

in rarest of rare cases when the coliective conscience of the community is
so shocked that it will expect the holders of the judicial power centre to inflict
death penalty irrespective of their personal opinion as regards desirability or
otherwise of retaining death penalty, death sentence can be awarded. The com-
munity may entertain such sentiment in the following circumstances:
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(1) When the murder is committed in an extremely brutal, grotesque, dia-
bolical, revolting or dastardly manner so as to arouse intense and ex-
treme indignation of the community.

(2) When the murder is committed for a motive which evinces total de-
pravity and meanness e.g. murder by a hired assassin for money or
reward or a cold-blooded murder for gains of a person vis-a-vis whom
the murderer is in a dominating position or in a position of trust, or
murder is committed in the course of betrayal of the motherland.

(3) When murder of a member of a Scheduled Caste or minority commu-
nity etc. is committed not for personal reasons but in circumstances
which arouse social wrath, or in cases of “birde-burning” or “dowry
death” or when murder is committed in order to remarry for the sake of
extracting dowry once again or to marry another woman on account of
infatuation.

(4) When the crime is enormous in proportion. For instance when multiple
murders, say of all or almost all the members of a family or a large
number of persons of a particular caste, community, or locality, are
committed.

(5) When the victim of the murder is an innocent child, or a helpless woman
or an old or infirm person or a person vis-a-vis whom the murderer is
in a dominating position or a public figure generally loved and respected
by the community.

If upon taking an overall global view of all the circumstances in the light of
the aforesaid propositions and taking into account the answers to the questions
posed by way of the test for the rarest of rare cases, the circumstances of the
case are such that death sentence is warranted, the court would proceed to do
so.

o

192. PREVENTION OF CORRUPTION ACT, 1988- Section 19
INDIAN PENAL CODE, 1860- Sections 406, 409 & 120-B

(i) Sanction for prosecution u/s 19- No sanction required in case of
retired public servant.

(ii) Prosecution for offences u/s 406, 409 read with 120-B Indian Pe-
nal Code- No sanction required under Section 197 Cr.P.C.

State of H.P.Vs. M.P. Gupta

Judgment dt. 09.12.2003 by the Supreme Court in Criminal Appeal No.

339 of 1997, Reported in (2004) 2 SCC 349

Held :

In S.A. Venkataraman v. State, AIR 1958 SC 107 and in C.R. Bansi v. State of
a Maharashtra, (1970) 3 SCC 537 this Court has held that : (AIR p. 111, para 14)

“There is nothing in the words used in Section 6 (1) to even remotely
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suggest that previous sanction was necessary before a court could
take cognizance of the offences mentioned therein in the case of a
person who had ceased to be a public servant at the time the court
was asked to take cognizance, although he had been such a person at
the time the offence was committed”.

The above position was illuminatingly highlighted in State of Maharashtra v.
Dr. Budhikota Subbarao, (1993) 3 SCC 339.

When the newly worded section appeared in the Code (Section 197) with
the words “when any person who is or was a public servant” (as against the
truncated expression in the corresponding provision of the old Code of Criminal
Procedure, 1898), a contention was raised before this Court in Kalicharan
Mahapatra v. State of Orissa, (1998) 6 SCC 411 that the legal position must be
treated as changed even in regard to offences under the old Act and the new Act
also. The said contention was, however, repelled by this Court wherein a two-
Judge Bench has held thus : (SCC p. 416, para 14)

“A public servant who committed an offence mentioned in the Act, while
he was a public servant, can be prosecuted with the sanction contem-
plated in Section 19 of the Act if he continues to be a public servant
when the court takes cognizance of the offence. But if he ceases to be
a public servant by that time, the court can take cognizance of the
offence without any such sanction.”

The correct legal position, therefore, is that an accused facing prosecution
for offences under the old Act or the new Act cannot claim any immunity on the
ground of want of sanction, if he ceased to be a public servant on the date when
the court took cognizance of the said offences.

That apart, the contention of the respondent that for offences under Sec-
tions 406 and 409 read with Section 120-B IPC sanction under Section 197 of
the Code is a condition precedent for launching the prosecution is equally falla-
cious. This Court has stated the legal position in Shreekantiah Ramayya Munipalli
case and also Amrik Singh case that it is not every offence committed by a public
servant which requires sanction for prosecution under Section 197 of the Code,
nor even every act done by him while he is actually engaged in the performance
of his official duties. Following the above legal position it was held in Harihar
Prasad v. State of Bihar, (1972) 3 SCC 89 as follows : (SCC p. 115, para 66)

“As for as the offence of criminal conspiracy punishable under Section
120-B, read with Section 409 of the Indian Penal Code is concerned
and also Section 5 (2) of the Prevention of Corruption Act are con-
cerned they cannot be said to be of the nature mentioned in Section
197 of the Code of Criminal Procedure. To Put it shortly, it is no part of
the duty of a public servant, while discharging his official duties, to
enter into a criminal conspiracy or to indulge in criminal misconduct.
Want of sanction under Section 197 of the Code of Criminal Proce-
dure is, therefore, no bar”

JOTI JOURNAL - AUGUST 2004- PART Il : i © 178



Above views are reiterated in State of Kerala v. V. Padmanabhan Nair, (1999)
5 SCC 690. Both Amrik Singh and Shreekantiah were noted in that case.

Sections 467, 468 and 471 IPC relate to forgery of valuable security, Will
etc; forgery for the purpose of cheating and using as genuine a forged document
respectively. It is no part of the duty of a public servant while discharging his
official duties to commit forgery of the type covered by the aforesaid offences.
Want of sanction under Section 197 of the Code is, therefore, no bar.

o

193. CRIMINAL PROCEDURE CODE, 1973- Sections 437 (5) & 439 (2)
Cancellation of bail- Considerations for cancellation of bail and grant
of bail are different- Law explained.

Mehboob Dawood Shaikh Vs. State of Maharashtra
Judgment dt. 16.01.2004 by the Supreme Court in Criminal Appeal
No. 64 of 2004, Reported in (2004) 2 SCC 362

Held :

It is trite law that the considerations for grant of bail and cancellation of bail
stand on different footings. By a majority judgment in Aslam Babalal Desai v.
State of maharashtra, (1992) 4 SCC 272 the circumstances when bail granted can
be cancelled were highlighted in the following words: (SCC pp. 289-90, para 11)

“11. On a conjoint reading of Sections 57 and 167 of the Code it is clear that
the legislative object was to ensure speedy investigation after a person has been
taken in custody. It expects that the investigation should be completed within 24
hours and if this is not possible within 15 days and failing that within the time
stipulated in clause (a) of the proviso to Section 167 (2) of the Code. The law
expects that the investigation must be completed with dispatch and the role bf
the Magistrate is to oversee the course of investigation and to prevent abuse of
the law by the investigating agency. As stated earlier, the legislative history shows
that before the introduction of the proviso to Section 167 (2) the maximum time
allowed to the investigating agency was 15 days under sub-section (2) df Sec-
tion 167 failing which the accused could be enlarged on bail. From experience
this was found to be insufficient particularly in complex case and hence the pro-
viso was added to enable the Magistrate to detain the accused in custody for a
period exceeding 15 days but not exceeding the outer limit fixed under the pro-
viso (a) to that sub-section. We may here mention that the period prescribed by
the proviso has been enlarged by State amendments and wherever there is such
enlargement, the proviso will have to be read accordingly. The purpose and ob-
ject of providing for the release of the accused under sub-section (2) of Section
167 on the failure of the investigating agency completing the investigation within
the extended time allowed by the proviso was to instil a sense of urgency in the
investigating agency to complete the investigation promptly and within the statu-
tory time frame. The deeming fiction of correlating the release on bail under sub-
section (2) of Section 167 with Chapter XXXIIl i.e. Sections 437 and 439 of the
Code, was to treat the order as one passed under the latter provisions. Once the

JOTIJOURNAL - AUGUST 2004- PART II o 179



order of release is by fiction of law an order passed under Section 437 (1) or (2)
or Section 439 (1) it follows as natural consequence that the said order can be
cancelled under sub-section (5) of Section 437 or sub-section (2) of Section 439
on considerations relevant for cancellation of an order thereunder. As stated in
Raghubir Singh v. State of Bihar, (1986) 4 SCC 481 the grounds for cancellation
under Sections 437 (5) and 439 (2) are identical, namely, bail granted under
Section 437 (1) or (2) or Section 439 (1) can be cancelled where (i) the accused
misuses his liberty by indulging in similar criminal activity, (ii) interferes with the
course of investigation, (iii) attempts to tamper with evidence or witnesses, (iv)
threatens witnesses or indulges in similar activities which would hamper smooth
investigation, (v) there is likelihood of his fleeing to another country, (vi) attempts
to make himself scarce by going underground or becoming unavailable to the
investigating agency, (vii) attempts to place himself beyond the reach of his surety
etc. These grounds are illustrative and not exhaustive. It must also be remem-
bered that rejection of bail stands on one footing but cancellation of bail is a
harsh order because it interferes with the liberty of the individual and hence it
must not be lightly resorted to.”

It is, therefore, clear that when a person to whom bail has been granted
either tries to interfere with the course of justice or attempts to tamper with evi-
dence or witnesses or threatens witnesses or indulges in similar activities which
would hamper smooth investigation or trial, bail granted can be cancelled. Re-
jection of bail stands on one footing, but cancellation of bail is a harsh order
because it takes away the liberty of an individual granted and is not to be lightly
resorted to.

[

194. MOTOR VEHICLES ACT, 1988- Section 171
Interest- Stipulation of penal rate of interest not contemplated under
Section 171-Award thereof not permissible in law.
National Insurance Co. Ltd. Vs. Keshav Bahadur and others
Judgment dt. 20.01.2004 by the Supreme Court in Civil Appeal No. 399
of 2004, Reported in (2004) 2 SCC 370 '

Held :

The residual question is whether there could be any stipulation of penal
rate of interest as done by the Tribunal and affirmed by the High Court . So far as
the higher rate of interest stipulation is concerned, it is to be noted that grant of
interest under Section 110-CC of the Act (corresponding to Section 171 of the
Motor Vehicles Act, 1988, in short “the new Act”) is discretionary. The purpose
for award of interest is to put pressure on the relevant person not to delay in
making the payment; and to compensate the victim or his dependants at least to
some extent for such delay as may occur, by way of interest. In determining the
quantum of interest awardable under the relevant section, the Tribunal acting
under Section 110 of the Act corresponding to Section 166 of the new Act can
derive direct guidance from Section 34 of the Code of Civil Procedure, 1908 (in
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short “CPC"). In fact, the provisions require payment of interest in addition to
compensation already determined. Even though the expression “may” is used, a
duty is laid on the Tribunal to consider the question of interest separately with
due regard to the facts and circumstances of the case. The provision is discre-
tionary and is not and cannot be bound by rules.

Though Section 110-CC of the Act (corresponding to Section 171 of the
new Act) confers a discretion on the Tribunal to award interest, the same is meant
to be exercised in cases where the claimant can claim the same as a matter of
right. In the above background, it is to be judged whether a stipulation for higher
rate of interest in case of default can be imposed by the Tribunal. Once the dis-
cretion has been exercised by the Tribunal to award simple interest on the amount
of compensation to be awarded at a particular rate and from a particular date,
there is no scope for retrospective enhancement for default in payment of com-
pensation. No express or implied power in this regard can be culled out from
Section 110-CC of the Act or Section 171 of the new Act. Such a direction in the
award for retrospective enhancement of interest for default in payment of the
compensation together with interest payable thereon virtually amounts to impo-
sition of penalty which is not statutory envisaged and prescribed. It is, therefore
directed that the rate of interest as awarded by the High Court shall alone be
applicable till payment, without the stipulation for higher rate of interest being
enforced, in the manner directed by the Tribunal.

o

195. NEGOTIABLE INSTRUMENTS ACT, 1881- Section 131
Non-liability of banker receiving payment of cheque- Banker must prove
good faith and absence of negligence on its part.
Kerala State Cooperative Marketing Federation Vs. State Bank of India
and others .
Judgment dt. 30.01.2004 by the Supreme Court in Civil Appeal No. 151
of 1998, Reported in (2004) 2 SCC 425

Held :
Section 131 of the Negotiable Instruments Act reads as follows :

“131. Non-liability of banker receiving payment of cheque.- A banker who
has in good faith and without negligence received payment for a customer of a
cheque crossed generally or specially to himself shall not, in case the title to the
cheque proves defective, incur any liability to the true owner of the cheque by
reason only of having received such payment.”
it is thus to be seen that a banker, who encashes a cheque, in respect of which
his client had no title, would become liable in conversion or for money had and
received. However, Section 131 of the Negotiable Instruments Act protects the
banker, provided he has received payment in good faith and without negligence
of a cheque crossed generally or specially.

In the case of Indian Overseas Bank v. Bank of Madura Ltd., (1992) 75 Comp
Cas 481 (Mad) the receiving banker was held guilty of negligence and lack of
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good faith inasmuch as it had allowed the opening of an account with a small
amount and shortly thereafter i.e. within nine days allowed withdrawal of a sum
of Rs. 9500. It was held that the opening of the account, the presentation of the
draft and withdrawal of the amount were part of one integrali scheme. The fact
that the person who introduced the account-holder had not been examined in the
suit was held against the Bank.

In the case of Syndicate Bank v. United Commercial Bank, (1991) 70 Comp
Cas 748 (Kant) it was held that the appellant Bank had to prove that it had acted
in good faith and without negligence. It was held that the fact that the customer
had just opened the account and had only one transaction with the Bank, namely,
the encashment of the cheque, showed that the Bank had not acted in good faith
and without negligence.

In the case of Brahma Shum Shere Jung Bahadur v. Chartered Bank of In-
dia, AIR 1956 Cal. 399 it has been held that the onus of proving “good faith” and
“absence of negligence” is on the banker claiming protection under Section 131

.of the Negotiable Instruments Act. It is held that in deciding whether a collecting
banker has or has not been negligent, it becomes necessary to take into consid-
eration many factors such as the customer, the account and the surrounding
circumstances. It is held that if the cheque is of a large amount, then the bank
has to be more careful unless the customer was a customer of long-standing,
good repute and with great personal credit and was one who regularly deposited

and withdrew cheques of large amounts.
v N

196. CRIMINAL PROCEDURE CODE, 1973- Section 357
Award of compensation u/s 357- Factors to be considered- Opportu-
nity of hearing should also be given to the accused before fixing the
quantum of compensation.
Mangilal Vs. State of M.P.
Judgment dt. 05.01.2004 by the Supreme Court in Criminal Appeal No.
667 of 2003, Reported in (2004) 2 SCC 447

Held :

The power of the court to award compensation to victims under Section 357
is not ancillary to other sentences but is in addition thereto. In Hari Singh v.
Sukhbir Singh, (1988) 4 SCC 551 it was observed that the power under Section
357 is a measure of responding appropriately to crime as well as reconciling the
victim with the offender. It is, to some extent, a recompensatory measure to re-
habilitate to an extent the beleaguered victims of the crime; a modern construc-
tive approach to crimes and a step forward in our criminal justice system. In
Sarwan Singh v. State of Punjab, (1978) 4 SCC 111 it was held that in awarding
compensation, the court has to decide whether the case is a fit one in which
compensation has to be awarded. If it is found that the compensation should be
ordered to be paid, then while arriving at the quantum to be paid, courts are
obliged to keep into account the capacity of the accused to pay the compensa-

JOTI JOURNAL - AUGUST 2004- PART Il 182



tion besides taking into consideration also the nature of the crime in each case,
the justness of the claim for compensation and the need for it in the context of the
victim or members of the family of the victim and other relevant circumstances, if
any, in so fixing or apportioning the amount of compensation. As noted above,
the mode of application of the fine is indicated in sub-section (1) of Section 357.
Sub-section (3) contains an independent and distinct power to award compensa-
tion.

That brings us to the most crucial question, that is, whether the court was
required to hear the accused before fixing the quantum of compensation. It is
urged by the learned counsel for the State that unlike a sentence of fine before
impgpsition of which a court is required to hear the accused while considering the
question of quantum of sentence, it is but natural that the trial court after heaving
on the question of sentence does not impose a fine, but in terms of sub-section
(3) of Section 357 proceed to award compensation, at that juncture or even dur-
ing the course of hearing as to the quantum of sentence by sufficient indication
made by the court concerned, the accused gets opportunity to present his ver-
sion as to the relevant criteria or norms to be applied in the context of the case
before the court on the quantum of compensation. The position cannot be said to
be in any way different while the appellate or revisional court also does it in
terms of sub-section (4), as long as it requires to be done in the light of the
criteria indicated as above, unless it is by any agreement or consent of the par-
ties such compensation has been fixed.

[

197. CRIMINAL TRIAL : :
Appreciation of evidence- Maxim “falsus in uno, falsus in omnibus”
applicability of- It is merely a rule of caution- Attempt should be to
separate truth from falsehood.

Narain Vs. State of M.P.
Judgment dt. 04.02.2004 by the Supreme Court in Criminal Appeal No.
1177 of 1997, Reported in (2004) 2 SCC 455 ,

Held :

As a rule of universal application, it cannot be said that when a portion of
the prosecution evidence is discarded as unworthy of credence, there cannot be
any conviction. It is always open to the court to differentiate between an ac-
cused who has been convicted and those who have been acquitted. (See
Gurcharan Singh v. State of Punjab, AIR 1956 SC 460 and Sucha Singh v. State of
Punjab, (2003) 7 SCC 643.) The maxim “falsus in uno, falsus in omnibus” is merely
a rule of caution. As has been indicated by this Court in Sucha Singh case in
terms of felicitous metaphor, an attempt has to be made to separate the grain
from the chaff, truth from falsehood. When the prosecution is able to establish its
case by acceptable evidence, though in part, the accused can be convicted even
if the co- accused have been acquitted on the ground that the evidence led was
not sufficient to fasten guilt on them. But where the position is such that the
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evidence is totally unreliable, and it wili be impossible to separate the truth from
falsehood to an extent that they are inextricably mixed up, and in the process of
separation an absolutely new case has to be reconstructed by divorcing essen-
tial details presented by the prosecution completely from the context and back-

ground against which they are made, conviction cannot be made.
°

198. CONSTITUTION OF INDIA- Article 19 (1) (a)
FLAG CODE OF INDIA, 2002 :
Right to fly National Flag is a fundamental right of a citizen under Arti-
cle 19 (1) (a)- The right is qualified one- Flag Code though not a law,
deserves to be followed.
Union of India Vs. Naveen Jindal and another
Judgment dt. 23.01.2004 by the Supreme Court in Civil Appeal No. 2920
of 1996, Reported in (2004) 2 SCC 510

Held :

At the ouset, it may be stated that with the coming into force of the Flag
Code of India , 2002, members of the public now have the fullest freedom to fly
the National Flag. The only restrictions imposed are those which are embodied
in the Emblems and Names (Prevention of Improper Use) Act, 1950 and the
Prevention of Insults to National Honour Act, 1971. Apart from those statutory
restrictions, the Government does not wish to put any restriction on the display
of the National Flag by members of the public. Therefore, the grievance of the
respondent-writ petitioner stands fully redressed.

The question which the Court is now invited to address is what would be
the appropriate constitutional basis on which the flying of the National Flag by
citizens of India be rested.

For the aforesaid reason, we hold that: (i) Right to fly the National Flag
freely with respect and dignity is a fundamental right of a citizen within the mean-
ing of Article 19 (1) (a) of the Constitution of India being an expression and
manifestation of his allegiance and feelings and sentiments of pride for the na-
tion. (ii) The fundamental right to fly the National Flag is not an absolute right but
a qualified one being subject of reasonable restrictions under clause (2) of Arti-
cle 19 of the Constitution of India. (iii) The Emblems and Names (Prevention of
Improper Use) Act, 1950 and the Prevention of Insults to National Honour Act,
1971 regulate the use of the National Flag. (iv) Flag Code although is not a law
within the meaning of Article 13 (3) (a) of the Constitution of India for the pur-
pose of clause (2) of Article 19 thereof, it would not restrictively regulate the free
exercise of the right of flying the National Flag. However, the Flag Code to the
extent it provides for preserving respect and dignity of the National Flag, the
same deserves to be followed . (v) For the purpose of interpretation of the consti-
tutional scheme and for the purpose of maintaining a balance between the fun-
damental/legal rights of a citizen vis-a-vis, the regulatory measures/restrictions,
both Parts IV and IV-A of the Constitution of India can be taken recourse to.

o
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199. CRIMINAL TRIAL :

Sentencing policy- Sufficiency of sentence- Factors to be considered

. while imposing sentence- Court duty bound to award proper sentence—
Undue sympathy to impose inadequate sentence harmful to justice
system.
Union of India Vs. Kuldeep Singh
Judgment dt. 08.12.2003 by the Supreme Court in Criminal Appeal
No. 1468 of 2003, Reported in (2004) 2 SCC 590

Held :

In that background, the sufficiency of sentence in the case at hand has to
be gauged. Law regulates social interests and arbitrates conflicting claims and
demands. Undoubtedly there is a cross- cultural conflict where living law must
find answer to the new challenges and the courts are required to mould the sen-
tencing system to meet the challenge. The contagion of lawlessness would un-
dermine social order and lay it in ruins. Freedman is has Law in Changing Soci-
ety stated that, “State of criminal law continues to be— as it should be — a
decisive reflection of social consciousness of society” Therefore, in operating
the sentencing system, law should adopt the corrective machinery or deterrence
based on the factual matrix. By deft modulation sentencing process be stern
where it should be, and tempered with mercy where it warrants to be. The facts
and given circumstances in each case, the nature of the crime, the manner in
which it was planned and committed, the motive for commission of the crime, the
conduct of the accused, the motive for commission of the crime, the conduct of
the accused, and all other attending circumstances are relevant facts which would
enter into the area of consideration.

Undue sympathy to impose inadequate sentence would do more harm to
the justice system to undermine the public confidence in the efficacy of law and
society could not long endure under such serious threats. It is, therefore, the
duty of every court to award proper sentence having regard to the nature of the
offence and the manner in which it was executed or committed etc. This position
was illuminatingly stated by this Court in Sevaka Perumal v. State of T.N., (1991)
3 SCC 471.

After giving due consideration to the facts and circumstances of each case,
for deciding a just and appropriate sentence to be awarded for an offence, the
aggravating and mitigating factors and circumstances in which a crime has been
committed are to be delicately balanced on the basis of really relevant circum-
stances in a dispassionate manner by the court. Such act of balancing is indeed
a difficult task. It has been very aptly indicated in Dennis Councle McGautha v.
State of California, 402 US 183 that no formula of a foolproof nature is possible
that would provide a reasonable criterion in determining a just and appropriate
punishment in the infinite variety of circumstances that may affect the gravity of
the crime. In the absence of any foolproof formula which may provide any basis
for reasonable criteria to correctly assess various circumstances germane to the
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consideration of the gravity of crime, the discretionary judgment in the facts of
each case, is the only way in which such judgment may be equitably distinguished.

The object should to be protect the society and to deter the criminal in achiev-
ing the avowed object of law by imposing appropriate sentence. It is expected
that the courts would operate the sentencing system so as to impose such sen-
tence which reflects the conscience of the society and the sentencing process
has to be stern where it should be.

Imposition of sentence without considering its effect on the social order in
many cases may be in reality a futile exercise. The social impact of the crime e.g.
where it relates to offences relating to narcotic drugs or psychopathic substances
which have great impact not only on the health fabric but also on the social order
and public interest, cannot be lost sight of and per se requires exemplary treat-
ment. Any liberal attitude by imposing meagre sentences or taking too sympa-
thetic view merely on account of lapse of time or personal inconveniences in
respect of such offences will be resultwise counterproductive in the long run and
against societal interest which needs to be cared for and strengthened by a string
of deterrence inbuilt in the sentencing system.

In Dhananjoy Chatterjee v. State of W.B., (1994) 2 SCC 220 this Court has
observed that a shockingly large number of criminals go unpunished, thereby
increasingly encouraging the criminals and in the ultimate making justice suffer
by weakening the system’s creditability. The imposition of appropriate punish-
ment is the manner in which the court responds to the society’s cry for justice
against the criminal. Justice demands that courts should impose punishment
befitting the crime so that the courts reflect public abhorrence of the crime. The
court must not only keep in view the rights of the criminal but also the rights of
the victim of the crime and the society at large while considering the |mpos1t|on

of appropriate punishment.
o

200. CIVIL PROCEDURE CODE, 1908- Section 146 & 0.9 R.6
Transfer of suit property during pendency of suit- Transferee not
brought on record- Suit decreed ex parte against defendant on record
- Transferee being representative in interest of defendant entitied to
prefer appeal against such decree or'to proceed under 0.9 R. 13- Law
explained.
Raj Kumar Vs. Sardari Lal and others
Judgment dt. 20.01.2004 by the Supreme Court in Civil Appeal No. 400
of 2004, Reported in (2004) 2 SCC 601

Held :

The present case has a peculiar feature. The transfer took place during the
pendency of the suit but the decree passed ex prate in the suit is sought to be set
aside not by the defendant on record but by a person who did not come or was
not brought on record promptly and hence apparently appears to be a third party.
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Howaever, as we have already stated hereinabove, the person would be a repre-
sentative- in- interest of the defendant judgment- debtor.

The solution lies in Section 146 of the Code of Civil Procedure, 1908. It
provides :

“146. Proceedings by or against representatives.— Save as otherwise
provided by this Code or by any law for the time being in force, where
any proceeding may be taken or application made by or against any
person, then the proceeding may be taken or the application may be
made by or against any person claiming under him.

A lis pendens transferee from the defendant, though not arrayed as a party
in the suit, is still a person claiming under the defendant. The same principle of
law is recognized in a different perspective by Rule 16 of Order 21 CPC which
speaks of transfer or assignment inter vivous or by operation of law made by the
plaintiff decree-holder. The transferee may apply for execution of the decree of
the court which passed it and the decree will be available for execution in the
same manner and subject to the same conditions as if the application were made
by the decree-holder.

The law laid down by a four-Judge Bench of this Court in Saila Bala Dassi v.
Nirmala Sundari Dassi, AIR 1958 SC 394 is apt for resolving the issue arising for
decision herein. A transferee of property from the defendant during the pendency
of the suit sought himself to be brought on record at the stage of appeal. The
High Court dismissed the application as it was pressed only by reference to Or-
der 22 Rule 10 CPC and it was conceded by the applicant that, not being a
person who had obtained a transfer pending appeal, he was not covered within
the scope of Order 22 Rule 10. In an appeal preferred by such transferee, this
Court upheld the view of the High Court that a transferee prior to the filing of the
appeal could not be brought on record in appeal by reference to Order 22 Rule
10 CPC. However, the Court held that an appeal is a proceeding for the pur-
pose of Section 146 and further, the expression “claiming under” is wide enough
to include cases of devaluation and assignment mentioned in Order 22 Rule
10.Whoever is entitled to be but has not been brought on record under Order 22
Rule 10 in a pending suit or proceeding would be entitled to prefer an appeal
against the decree or order passed therein if his assignor could have filed such
an appeal, there being no prohibition against it in the Code. A person having
acquired an interest in suit property during the pendency of the suit and seeking
to be brought on record at the stage of the appeal can do so by reference to
Section 146 CPC which provision being a beneficent provision should be con-
strued liberally and so as to advance justice and not in a restricted or technical
sense. Their Lordships held that being a purchaser pendent lite, a person will be
‘bound by the proceedings taken by the successful party in execution of decree
and justice requires that such purchaser should be given an épportunity to pro-
tect his rights.
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The appellant cannot dispute that the decree though passed against Re-
spondents 2 and 3 could be executed even against Respondent 4, he being a lis
pendens transferee though not having been joined in the suit as a party. Such a
person can prefer an appeal being a person aggrieved. Cleary, the person who is
liable to be proceeded against in execution of the decree or can file an appeal
against in decree, though not a party to the suit or decree, does have locus
standi to move an application for setting aside an ex parte decree passed against
the person in whose shoes he has stepped in. In the expression employed in
Rule 13 of Order 9 CPC that “in any case in which a decree is passed ex parte
against a defendant, he may apply.... for an order to set it aside”, the word “he”
cannot be construed with such rigidity and so restrictively as to exclude the per-
son, who has stepped into the shoes of the defendant, from moving an applica-
tion for setting aside the ex parte decree especially in the presence of Section
146 CPC.

We hold that a lis pendens transferee, though not brought on record under
Order 22 Rule 10 CPC, is entitled to move an application under Order 9 Rule 13
to set aside a decree passed against his transferor, the defendant in the suit.

®

201. N.D.P.S. ACT, 1985- Section 50
Search of person u/s 50- It does not involve self- incrimination- Form
of intimation to be given to the accused- No specific mode or manner
prescribed- Substantial compliance sufficient.
Krishna kanwar (Smt.) @ Thakuraeen Vs. State of Rajasthan
Judgment dt. 27.01.2004 by the Supreme Court in Criminal Appeal No.
53 of 2003, Reported in (2004) 2 SCC 608

Held :

It is not disputed that there is no specific form proscribed or intended for
conveying the information required to be given under Section 50. What is neces-
sary is that the accused (suspect) should be made aware of the existence of his
right to be searched in the presence of one of the officers named in the section
itself. Since no specific mode or manner is prescribed or intended, the court has
to see the substance and not the form of intimation. Whether the requirements of
Section 50 have been met is a question which is to be decided on the facts of
each case and there cannot be any sweeping generalization and/or a straitjacket
formula.

Section 50 does not involve any self-incrimination. It is only a procedure
required to protect the rights of an accused (suspect) being made aware of the
existence of his right to be searched if so required by him before any of the
specified officers. The object seems to be to ensure that at a later stage the
accused (suspect) does not take a plea that the articles were planted on him or
that those were not recovered from him. To put it differently, fair play and trans-
parency in the process of search have been given primacy.

°®
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202. EVIDENCE ACT, 1872- Section 9
Identification- Identification for the first time at the trial- Evidence as
to, nature of- It is generally of weak nature- In appropriate cases may
be used for conviction without corroboration- Law explained.
Simon and others Vs. State of Karnataka
Judgment dt. 29.01.2004 by the Supreme Court in Criminal Appeal No.
149 of 2002, Reported in (2004) 2 SCC 694

Held :

We are unable to accept the contention that wrong identification by one
witness by itself would be fatal to the case of the prosecution. A case is required
to be decided on the examination of entire evidence. Mere wrong identification
by one of the eyewitnesses by itself cannot be fatal to the case of the prosecu-
tion. There can be a variety of reasons for wrong identification. The witness may
be won over. There may be loss of memory or any other reason.

The legal position on the aspect of identification is well settled. Under Sec-
tion 9 of the Indian Evidence Act, 1872, the identity of the accused persons is a
relevant fact. We have no difficulty in accepting the contention that evidence of
mere identification of an accused person at the trial for the first time is from its
very nature inherently of a weak character. The purpose of a prior test identifica-
tion is to test and strengthen the trustworthiness of that evidence. Courts gener-
ally look for corroboration of the sole testimony of the witnesses in court so as to
fix the identity of the accused who are strangers to them in the form of earlier
identification proceedings. This rule of prudence, however, is subject to excep-
tions, when, for example, the court is impressed by particular witness on whose
testimony it can safely rely, without such or other corroboration. it has also to be
Borne in mind that the aspect of identification parade belongs to the stage of
investigation, and there is no provision in the Code of Criminal Proceaure which
obliges the investigating agency to hold, or confers a right upon the accused to
claim, a test identification parade. Mere failure to hold a test identification parade
would not make inadmissible the evidence of identification in court. What weight
is to be attached to such identification is a matter for the courts of fact to exam-
ine. In appropriate cases, it may accept the evidence of identification even with-
out insisting on corroboration (see Malkhansingh v. State of M.P., (2003) 5 SCC
746)

[ J

203. LIMITATION ACT, 1963- Section 3 ‘
Limitation not set-up as defence- Still suit, if barred by limitation, li-
able to be dismissed- Plea of limitation better be raised in the plead-
ings.

Food Corporation of India and others Vs. Babulal Agrawal
Judgment dt. 05.01.2004 by the Supreme Court in Civil Appeal No.
3484 of 1997, Reported in (2004) 2 SCC 712
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Held :

A suit filed beyond limitation is liable to be dismissed even though limitation
may not be set up as a defence. The above position as provided under the law
cannot be disputed nor has it been disputed before us. But in all fairness, it is
always desirable that if the defendant would like to raise such an issue, he would
better raise it in the pleadings so that the other party may also note the basis and
the facts by reason of which suit is sought to be dismissed as barred by time. It is
true that the court may have to check at the threshold as to whether the suit is
within limitation or not. There is always an office report on the limitation at the
time of filing of the suit. But in case the court does not prima facie find it to be
beyond time at that stage, it would not be necessary to record any such finding
on the point, much less a detailed one. In such a situation, at least at the appel-
late stage, if not earlier, it would be desired of the defendant to raise such a plea
regarding limitation.

[
204. ARBITRATION ANRQ,CONCILIATION ACT, 1996- Sections 11 and 16

Powers of the designate of the Chief Justice, acting under Section 11-

The designate exercises purely administrative powers- Dispute as to

existence of arbitration agreement, determination of- Solely within ju-

risdiction of Arbitral Tribunal.

Hythro Power Corporation Ltd. Vs. Delhi Transco Ltd.

Reported in 2004 (2) MPLJ 59 (SC)

Held :

This Court in three-Judge Bench decision 2001 (1) Mh.L.J. (SC) 115= (2000)
7 SCC 201 and Constitution Bench decision (2002) 2 SCC 388in the case of Konkan
Rly. (supra) has held that the Chief Justice or his designate under section 11 of
the Act exercises purely administrative functions and it is not upon to him to
discharge any judicial function of adjudicating the dispute even regarding the
“existence of arbitration agreement”. Whether the letters and exchange of corre-
spondence between the parties, pursuant to the NIT, can constitute a contract
and an “arbitration agreement” can be read into the.same in terms of section 7
(4) (b) of the Act was a question solely within the jurisdiction of “Arbitral Tribunal”
under section 16 of the Act. See decision in the case of Nimet Resources Inc. Vs,
Essar Steels Ltd., (2000) 7 SCC 497 wherein Justice Rajendra Babu of this Court
acting as designate of the Chief Justice of India while exercising powers under
Section 11 of the Act, observed thus :

“6. | am conscious of the fact that M. Jagannadha, Rao, J. in Welling-
ton Associates Ltd. vs. Kirit Mehta, (2000) 4 SCC 272 held that the ju-
risdiction of the nominee of the Chief Justice of India to decide the
question is not excluded by section 16 of the Act and such a power
can be exercised in a suitable case. On this basis, it is no doubt per-
missible under section 11 of the Act to decide a question as to the
existence or otherwise of the arbitration agreement but when the cor-
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respondence or exchange of documents between the parties are not
clear as to the existence or nonexistence of an arbitration agreement,
in terms of section 7 of the Act, the appropriate course would be that
the arbitrator should decide such a question under section 16 of the
Act rather than the Chief Justice of India or his nominee under section
11 of the Act.

7. | take this view because the power that is exercised by the nominee
of the Chief Justice of India under section 11 of the Act is in the nature
of an administrative order. In such a case, unless the Chief Justice of
India or his nominee can be absolutely sure that there exists no arbi-
tration agreement between the parties it would be difficult to state that
there should be no reference to arbitration. Further such a view may
not be conclusive in view of the nature of the powers that are exer-
cised under section 11 (6) of the Act”

In the latest decision of a two-Judge Bench of this Court in the case of Food
. Corpn. of India vs. Indian Council of Arbitration, (2003) 6 SCC 564=JT (2003) 5 SC
480 a similar view was taken.

L

205. INDIAN PENAL CODE, 1860- Section 306
Abetment to commit suicide-Writing of letters to deceased by accused
disclosing intention to divorce does not constitute abetment.
Manoharlal Vs. State of M.P.
Reported in 2004 (2) MPLJ 64

Held :

| have perused the letters Ex. P/5, Ex. P/8-A and Ex. P/9 which have been
allegedly written by the appellant, from none of the letters it can be said that
appellant had treated his deceased wife Saroj with cruelty. Mere expression in
the letters that he intends to divorce her would not amount an act of abetting her
to commit suicide. It is pertinent to mention here that the letters were written
about eleven months and more prior to the date of incident and from the close
scrutiny of the aforesaid letters it is also clear that the appellant had not dis-
closed to his wife Saroj about his intention to divorce her. Thus the alleged act of
writing of the alleged letters distlosing his intention to divorce his wife Saroj that
too much prior to the date of incident is not an act of abetment to commit suicide.

®

206. INDIAN PENAL CODE, 1860- Section 302
Wife dying due to burn injuries sustained in the house of accused-
Deceased and accused only inmates of house- Accused sustaining
burn injuries on right forearm- No explanation forthcommg from ac-
cused- Accused must be held liable.
Maiku Baiga Vs. State of M.P.
Reported in 2004 (2) MPLJ 65 (DB)
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Held :

The presence of burn injuries on the right forearm and palm of the accused
establishes his presence on the spot at the time of occurrence. If the deceased
and accused were the only inmates in the house of the accused at the time of
incident and burn injuries were found on the right forearm and palm of the ac-
cused, the only inference will be that it was the appellant who set the deceased
on fire. When the accused was the only person present in the house where the
incident took place and it is not his case that some person other than him had set
the deceased on fire or she got burnt in some accidental fire, or she tried to
commit suicide by setting herself on fire, the irresistible conclusion would be that
it was the appellant and appellant alone who burnt his wife alive.

[

207. SERVICE LAW :
Transfer is an incident of services- Unless modified or cancelled trans-
fer order must be complied.
Subhash Kher Vs. Jawaharlal Nehru Krishi Vishwa Vidyalaya, Jabalpur
and others
Reported in 2004 (2) MPLJ 75

Held :

It is well settled that transfer is an incident of service. In Gujarat Electricity
Board vs. Atmaram AIR 1989 SC 1433 the Supreme Court has held that when-
ever a public servant is transferred, he must comply with the order but if there be
any genuine difficulty in proceeding on transfer, it is open to him to make
represantation to the competent authority for stay, modification or cancellation of
the transfer order. If the order of transfer is not stayed, modified or cancelled, the
concerned public servant must carry out the order of transfer. In the absence of
any stay of the transfer order, a public servant has no justification to avoid or
evade the transfer order merely on the ground of having made a-representation,
or on the ground of his difficulty in moving from one place to the other. If he fails
to proceed on transfer in compliance to the transfer order, he would expose him-,
self to disciplinery action under the relevant rules as happened in the instant
case. The respondent lost his service as he refused to comply with the order of
his transfer from one place to the other. The same legal position has been reiter-
ated in nurnerous subsequent decisions.

o

208. CIVIL PROCEDURE CODE, 1908- Section 115
Order passed under section 24 Hindu Marriage Act regarding mainte-
nance pendent lite- Order not revisable- Law explained.
Ramavtar Vs. Smt. Chintamani and others
Reported in 2004 (2) MPLJ 87

Held :
Thus, no revision lies under the amended proviso of the Code against inter-
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locutory orders. Test of order being ‘interlocutory’ has been ‘if it had been made
in favour of the party, applying for the revision, would have finally decided the
suit or other proceedings’ or in other words if the order granting maintenance
pendente lite and expenses of proceedings is set aside would the suit or pro-
ceedings pending before the Trial Court be finally disposed of. In Surajmal vs.
Dunerlal, 2003 (2) MPLJ 408 a Division Bench of this High Court has interpreted
the above proviso and has held that ‘now this power of revision cannot be exer-
cised unless the order in one if made in favour of the petitioner would have finally
disposed of the suit or proceedings’. It is noteworthy that the order granting main-
tenance pendente lite and expenses of proceedings is short lived, which is co-
terminus with the matrimonial proceedings. Right to get maintenance pendente
lite or litigation expenses, arises from the start of proceedings and ends with the
proceeding, under the Act. Such order does not survive after the proceeding
terminates. It is true that a revision in Hiramani Shukla (Smt) vs. Ravindra Shukla,
1998 (II) MPWN 44, Kaliben Kalabhai Desai vs. Alabhai Karamshibhai Desai, (2001)
I DMC 295 against an order granting maintenance and litigation expenses was
held permissible yet both of these had been pre amendment cases. It is true that
a revision Keshavrao vs. Tihalibai, 2003 (1) MPHT 5 (N.O.C.) against an order
passed under sections 23 (2) and 24 of the Act was entertained by a Single
Judge even after amendment, but in that case no question as to the applicability
of amended proviso to section 115 of the Code of Civil Procedure was raised
and the plaint remained sub silentio. The learned Advocate for the applicant has
relied upon Hanuman Datt vs. State, 2002 (4) MPLJ 354 and has argued that the
order granting maintenance pendente lite and litigation expenses is an order of
moment and great importance incurring financial liability to the applicant and
thus revision would be competent, but that line of reasoning has been expressly
overruled by Surajmal vs. Sunderlal (cited supra).

It has also been argued that application for maintenance pendente lite and
litigation expenses is an independent proceeding in itself. However, this view
cannot also be upheld by this Court. As already seen/ question of maintenance
pendente lite and litigation expenses arises with the filing of an application for
matrimonial reliefs under the Act. It ends as the proceedings terminate. it has no
separate existence and cannot stand by itself. No application for maintenance
pendente lite or litigation expenses can exist independently unless lis is there.
Admittedly, no appeal lies against the order. Thus, the revision also does not lie
in view of the amended provision to section 115, Civil Procedure Code, hence
summarily dismissed.

[

209. REGISTRATION ACT, 1908- Section 17
Memorandum of family arrangement containing terms of relinquish-
ment- It requires compulsory registration.
Rukayya Bai Vs. Munni Bai and another
Reported in 2004 (2) MPLJ 92
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Held :

The recitals of Ex. P.1 are as under :-

Where a suit against Fida Hussain in respect of suit house was filed by
Abdul Hussain and that against the judgment- decree an appeal has been
preferred in appellate Court at Nagpur. It has been agreed that late Tahir Ali
alone persisting and prosecuting the appeal, if wins he will be the sole owner
of the disputed house and rest of the legal heirs shall not claim any right,
title or interest in the suit property. In case he losses be will not be entitled
to recover any expenses from them.

The recitals in Ex. P.1 per se are of relinquishment of rights in suit house and
conferring absolute right solely on fate Tahir Ali. Ex. P.1 reads as under :-

“ TN 3 A 9 i F0FR oK &% 7 2 | ovR Wl el ot § A &% TaoE g3
g S |
The aforesaid recital clearly speaks of the relinquishment of all rights in favour of
late Tahir Ali by other heirs of deceased Fida Hussain. Under Section 17 of the
Registration Act the document require compulsory registration. With reference

to family settlement in the judgment reported in AIR 1976 SC 807 it has been held
as under :-

“(4) It is well settled that registration would be necessary only if the terms of
the family arrangement are reduced into writing. Here also, a distinction
should be made between a document containing the terms and recitals of a
family arrangement made under the document and a mere memorandum
prepared after the family arrangement had already been made either for the
purpose of the record or for information of the Court for making necessary
mutation. In such a case memorandum itself does not create or extinguish
any right in immovable properties and therefore does not fall within the mis-
chief of section 17 (2) (sic) (section 17 (1) (b)?) of the Registration Act and
is, therefore, not compulsorily registrable.”

As referred above the part of recital Ex. Pl speaks of relinquishment of right
by remeining legal heirs in favour of late Tahir Ali, Ex.P.l cannot be termed to be
a mamorandum of family settlement. It is a deed relinquishingd the right, title. As
such document Ex.P.| could not be read in isolation of the facts aforesaid only to
refer alleged exclusive possession of late Tahir Ali.

¢

210. CRIMINAL TRIAL :
Chance witness, meaning of- Evidence of chance witness requires cau-
tious and close scrutiny.
Ganraj Vs. State of M.P.
Reported in 2004 (2) MPLJ 95= 2004 (2) MPHT 294

Held :
If by co-incidence or chance a person happens to be at the place of occur-
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rence at the time of incident, he is called a chance witness. The testimony of a
chance witness alone is ordinarily not sufficient to form the basis of conviction.
His evidence is viewed with suspicion and does require cautious and close scru-
tiny.
L

211. FAMILY COURTS ACT, 1984- Section 19 (4)

CIVIL PROCEDURE CODE- Section 115

Order passed by Family Cout on application under section 125 Cr.P.C,,

nature of- The order is of civil nature revisable u/s 19 (4) of the Act

before the High Court - Limitation for the revision same as for civil

revision u/s 115 C.P.C.

Aruna Choudhary Vs. Sudhakar Choudhary

Reported in 2004 (2) MPLJ 101 (DB)

Held :

Perusal of sub-section (4) of section 19 of the Act, now makes it clear and
leaves no amount of doubt that against the order passed by Family Court decid-
ing an application under section 125 of the Code, Revision alone would be main-
tainable. The Parliament in its wisdom had felt it necessary to insert sub-section
(4) in section 19 of the Act to remove doubts. Though provisions of the Act have
been made applicable to whole of Madhya Pradesh, but, Family Courts have not
been established in whole of Madhya Pradesh. Thus, in some part of Madhya
Pradesh such power to decide application under section 125 of the Code is still
being exercised by the Magistrates, but, where Family Courts have been estab-
lished, then, there such powers are being exercised by family Courts. It is, there-
fore, clear that where the orders have been passed by Magistrates, deciding the
application under section 125 of the Code, then, Criminal Revisign against such
an order would still be maintainable under section 397 of the Code. But, where,
such an application has been decided by Family Court, then, Revision woutd be
maintainable under section 19(4) of the Act in the High Court and would be heard
by Single Bench, as under sub-section (6) of section 19 of the Act, only those
appeals which have been preferred under sub-section*(1) of section 19 are re-
quired to be heard by a Bench, consisting of two or more Judges.

It may further be clarified that although section 19(4) of the Act does not
prescribe any period of limitation for filing the Revision, but, as we have held that
Civil Revision alone would be maintainable against such an order passed by
Family Court, thus, the same period of limitation would be available to-an ag-
grieved party, as is prescribed for filing a Civil Revision under section 115 of the -
civil Precedure Code.

As far as scope of interference against such an order is concerned, the
same shall however be governed only with the scope, ambit and mandate of
section 19(4) of the Act and not as provided under section 115 of the Civil Proce-
dure Code.
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Thus in our considered opinion, analyzing the legal position as it emerges
after critically examining the matter from all angles, we are of the considered
opinion, that the proceedings exercisable by the Family Court under section 125
of the Code, would be of civil nature and would be amenable to revisional juris-
diction of learned Single Judge of the High Court.

]

212. SERVICE LAW :
Subsistence allowance, not a bounty but a right- Non-payment of sub-
sistence allowance would amount to denial of reasonable opportunity
of hearing- Law explained.
Mathura Prasad Dixit Vs. Union of India and others
Reported in 2004 (2) MPLJ 113

Held :

In Jagdamba Prasad Shukla vs. State of U.P., AIR 2000 SC 2806 it has been
held that the payment of subsistence allowance, in accordance with the Rules, to
an employee under suspension is not a bounty. It is a right. An employee is
entitled to be paid the subsistence allowance. Non-payment of subsistence al-
lowance on grounds that the applicant had not furnished the address where the
amount was to be sent and had also not given the requisite certificate indicating
that he was not employed else during the period of suspension, is not justified.
At no stage, the employee was told that he had to furnish such a certificate, and
that he could not be paid subsistence allowance without it. Because of the finan-
cial crunch on account of non-payment of subsistence allowance, the employee
was unable to appear in enquiry. It is a clear case of breach of principles of
natural justice on account of the denial of reasonable opportunity to the em-
ployee to defend himself in the departmental enquiry. Thus, the departmental
enquiry and the consequent order of removal from service also are liable to be
quashed. The same principles have been reiterated in Anwarun Nisha Khatoon
vs. State of Bihar, (2002) 6 SCC 703 and State of Punjab and others vs. K. K. Sharma,
(2002) 9 SCC 474. In these cases also it has been emphasised that the certificate
of non-employment is required to be furnished when the employee is asked to do
so and non-payment of subsistence allowance would tantamount to denial of a

reasonable opportunity in the departmental enquiry.
°

213. INDIAN PENAL CODE, 1860- Section 376
Prosecutrix, conduct of- Non-disclosure of incident to stranger
passerby- Prosecutrix not to be disbelieved simply for this reason.
Ram Vilas Vs. State of M.P.
Reported in 2004 (2) MPLJ 117= 2004 (2) MPHT 135

Held :

The only contention of learned counsel for the appeliant that after the inci-
dent when the prosecutrix was coming to her home, DW 2 Jagdish met her but
this statement of prosecutrix is not corroborated by the evidence of D.W. 2 Jagdish
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who has said that the prosecutrix told that the cattles of the accused were run
over on the clothes of the prosecutrix with the result, her clothes became dirty
and for that reason, she is weeping. Even if, the prosecutrix has not stated the
incident to this witness and narrated some other story, would not weaken the
case of the prosecution for the simple reason that it is not supposed to a lady to
narrate to a stranger that she was ravished and if any question is being asked by

stranger to her, she may narrate some other different story.
®

214. ARBITRATION AND CONCILIATION ACT, 1996-Sections 31(5) and 34 (3)
Limitation for filing application to set aside award- Limitation of three
months under section 34 (3) to be counted from date of delivery of
singed copy of award to applicant- Law explained.

Ramesh Pratap Singh (Dead) and others Vs. Vimala Singh and others
Reported in 2004 (2) MPLJ 135= 2004 (2) MPHT 364

Held :

After hearing the learned counsel for both the sides this Court is of the
opinion that the impugned order is not correct. In terms of section 31 (5) of the
Act, it is mandatory on the part of the arbitrator to deliver a “signed copy” to each
party. The receipt of signed copy of the arbitral award is an important event in the
arbitration proceedings. It is from that date the limitation period given in section
34 (3) of the Act has to be counted. It has been held by the Supreme Court in
Union of India vs. Popular Construction Company, (2001) 8 SCC 470 that the limi-
tation period given in section 34(3) of the Act can be extended by thirty days as
per proviso to that sub-section and there can be no extension of limitation be-
yond that date. It has also been held that section 5 of the Limitation Act, 1963 is
not applicable to the application under section 34(3) of the Act. Thus the law
relating to limitation in this matter is very strict and, therefore, the provision in
section 31(5) of the Act for delivering a signed copy of the arbitral award to each
party should also be construed strictly. In the present case the photocopy Which
was supplied to the applicants initially on 19.5.1997 was admittedly not bearing
the signatures of the Arbitrators. Therefore, it was not a signed copy within the
meaning of section 31 (5) of the Act. :

: )

215. CIVIL. PROCEDURE CODE, 1908- 0.39 R.2 (2) Proviso (b)
“Corporation owned or controlled by the State Govt.” meaning of- M.P.
Mahila Vitta and Vikas Nigam, a Govt. owned corporation- Proviso (b)
of 0.39 R.2 (2) applicable- Court has no jurisdiction to grant stay in
matter of transfer, suspension etc.

State of M.P. and another Vs. M.K. Chaturvedi and another
Reported in 2004 (2) MPLJ 157= 2004 (2) MPHT 246

Held :

As per Clause (b) of the proviso no temporary injunction shall be granted to
stay, the operation of an order for transfer, suspension, reduction in rank etc., or
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taking charge from, any person appointed to public service and post in connec-
tion with the affairs of the State including any employee of any company or cor-
poration owned or controlled by the State Government. In the present case the
Society known as “Madhya Pradesh Mahila Vitta Avam Vikas Nigam” is prima
facie owned and controlled by the State Government. A memorandum of asso-
ciation of this Society has been placed on record. According to this memoran-
dum, the Chairman of the Society is appointed by the State Government on such
terms and conditions as may be prescribed. The Managing Director is also ap-
pointed by the State Government. The State Government has the power to issue
directives or instructions to this Society as it thinks fit in regard to the finance and
the conduct of the business and affairs of the Society and it shall duly comply
with and give effect to such directives or instructions. The Society registered
under the Act comes within the term “Corporation”. Recently in Professional Ex-
amination Board vs. Bhopal Municipal Corporation, 2003 (3) MPLJ 436 after ex-
haustively considering the case law it has been held that a body of persons or an
office which is recognised by the law as having a personality which is distinct
from the separate personalities of the members of the body is a Corporation. It is
created by or under a statute. In the present case the society has been created
under a statute. The societies formed under the Society Registrikaran Act or
even Co-operative Societies under the Co-Coperative Societies Act come within
the term of Corporation as these are incorporated under the statute, it is through
the act of ‘incorporation’ by or under a statute that a separate juridical person is
born and it is endowed with a corporate personality. In Siya Ram Sharma vs. K.S.
Bank Maryadit Bhind and ors., 2001 (II) MPJR 278 also it has been held by this
Court that a Co-operative society is a Corporation.

In the present case the plaintiff claimed of the relief of the stay of the order
by which he was to be reverted to his original post of Manager and an officer of
the State Government has been deputed to work as General Manager. There is
a statutory ban on the power of the Civil Court to stay, the operation of an order
for transfer”, “reduction in rank” and also “taking charge from any person”. The
order of the State Government which has been challenged has the effect of re-
ducing the plaintiff in rank and also taking charge from him of the post of General
Manager. The Civil Court has been injuncted by a statutory provision to grant the
stay in such matters by issuing an order of temporary injunction. Therefore, in
the present case, the trial Court could not entertain the application for issuing
the temporary injunction for staying the operation of the order dated 18-6-2003
of the State Government.

It has been argued on behalf of the learned counsel for the plaintiff that the
order which has been issued by the State Government is without jurisdiction
and, therefore, it can be challenged as per law laid down by this Court in Sonelal
vs. State of M.P., 1988 JLJ 283. In that case transfer order was challenged on the
ground that it was a “fraudulent document”. In the present case that is not the
position. The order has been issued by the State Government. The question
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whether the State Government couid issue such order could not be examined by
the Civil Court while deciding the application for temporary injunction. It is not
said that the order issued by the State Government in the present case is a
“frauduient document”.

°

216. HINDU MARRIAGE ACT, 1955- Section 26
HINDU ADOPTIONS AND MAINTENANCE ACT, 1956- Section 20
Maintenance of unmarried major daughter- Under section 26 of Hindu
Marriage Act father liable only for minor children- Major unmarried
daughter may get maintenance under section 20 of Hindu Adoptions
and Maintenance Act.
Aditya Shrivastava Vs. Asha
Reported in 2004 (2) MPLJ 175

Held :

On going through section 26 of the Act, it is quite clear that the amount of
maintenance can be awarded for minor children, but merely because the appli-
cation has been moved under section 25 (2) of the Act and because during the
pendency of the proceedings, the daughters have become major would not
disentitled them from obtaining the maintenance amount from their father. Under
section 20 of the Hindu Adoptions and Maintenance Act, 1956, a Hindu is bound,
during his lifetime, to maintain his legitimate or illegitimate children. Under sec-
tion 20(3) of the said Act, it is obligatory on the part of a person to maintain his
unmarried daughter who is unable to maintain herself out of her own earning. in
the case of Rishikesh Darshanlal Sharma vs. Saroj Rishikesh Sharma, 1997 (2)
MPL]J 530, a similar type of situation arose and this Court held that though under
section 26 of the Act major daughter would not be entitled for maintenance but
under section 20 of the Hindu Adoptions and Maintenance Act she would be
entitled for the same. | am in respectful agreement of the said authority. Indeed,
it had served the real justice ignoring the technicalities. Though technically the
major daughters are not entitled for maintenance under section 26 of the Act,
but, they are certainly entitied for maintenance under section 20 of the Hindu
Adoptions and Maintenance Act.

L

217. LAND REVENUE CODE (M.P.) 1959- Section 165 (7)
Section 165 (7) no bar for granting specific performance of agreement
to sale of land comprising less than 5/10 acres irrigated/ unirrigated
respectively. ‘
Chamrulal Vs. Mahadev Prasad and another
Reported in 2004 (2) MPLJ 185

Held :

It has been contended by Shri K.N. Agrawal, learned senior counsel as-
sisted by Smt. Hansa Agrawal that the Trial Court though gave finding in favour
of the plaintiff but did not pass the decree of specific performance of contract
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simply on the ground that there is a bar under section 165 (7) of the Code. Sec-
tion 165 of the Code which speaks about the right to transfer reads thus:

“165. Rights of transfer.- (1) Subject to the other provisions of this section
and the provision of section 168 a Bhuniswami may transfer any interest in his

land.

(2)

(3)
(4)
(5)
(6)
(7)

Notwithstanding anything contained in sub-section (1)-

(a) XXXXX XXXXX XXXXX
(b) XXXXX XXXXX XXXXX
(c) XXXXX XXXXX XXXXX
XXXXX XXXXX XXXXX
XXXXX XXXXX XXXXX
XXXXX XXXXX XXXXX
XXXXX XXXXX XXXXX

Notwithstanding anything contained in sub-section (1) or in any other

law for the time being in force-

(a)

(c)

where the area of land comprised in a holding or if there be more than
one holding the aggregate area of all holdings of a Bhumiswami is in
excess of five acres of irrigated or ten acres of unirrigated land, then
only so much area of land in his holding or holdings shall be liable to
attachment or sale in execution of any decree or order as is in excess
of five acres of irrigated or ten acres of unirrigated land ;

no land comprised in a holding of a Bhumiswami belonging to a tribe
which has been declared to be an aboriginal tribe under sub-section
(6) shall be liable to be attached or sold in execution of any decree or
order;

No receiver shall be appointed to manage the land of a Bhumiswami
under section 51 of the Code of Civil Procedure, 1908 (V of 1908) nor
shall any such land vest in the Court or any receiver under the Provin-
cial Insolvency Act, 1920 (V of 1920), contrary to the provisions of
clause (a) or clause (b);

Provided that nothing in this sub-section shall apply where a charge
has been created on the land by a mortgage.”

On going through the above said provisions, it is clear that there is no bar in
passing a decree of specific performance under this section. This clause speaks
about the attachment or sale in execution of a decree. Neither the present suit
land is being attached or being sold in the execution of the decree and, there-
fore, sub-section (7) of section 165 is not at all applicable in the present factual
scenario. In this context, it would be profitable to rely on the decision of
Bhawaniram and others vs. Ghishibai, 1978 RN 418 wherein Justice G.L. Oza as
then his Lordship was, in para 4 has laid down the law thus:
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“4. As regards objections under sub-clauses (v) and (vii) of section165 it
could not be disputed that these pertain to sales in execution of a decree.
Admittedly the present sale does not pertain to sale in execution of a de-
cree but it is a decree for specific performance itself. It is also not in dispute
that these objections were not raised earlier. In view of these circumstances
it could not be said that the learned Courts below have committed any error

in disallowing these objections”
°

218. CIVIL PROCEDURE CODE, 1908- 0.7 R .11 (b), (c) and 0.7 R. 10
Defect of undervaluation or insufficiency of stamp on plaint- 0.7 R.11
(b) and (c) applicable and not 0.7 R.10.
Prism Cement Limited Vs. L & T Finance Ltd. Mumbai and others Re-
ported in 2004 (2) MPLJ 200

Held :

The trial Court reproduced Order 7, Rule 11, Civil Procedure Code in the
impugned order but did not closely consider its implications. If in the opinion of
the Court the relief claimed was “under valued” or the plaint was “insufficiently
stamped” then in both the situations as per Order 7, Rule 11(b) and (c) it was
necessary for the Court to require the plaintiff to correct the valuation or to make
up the deficiency in Court fee within a time fixed by it and on failure to do so by
the plaintiff the plaint could have been rejected. But the trial Court did not give
these opportunities to the plaintiff and abruptly passed the order returning the
plaint under Order 7, Rule 10, Civil Procedure Code.The Court of Additional
District Judge is a Court of unlimited pecuniary jurisdiction and it is not spelt out
in the impugned order how the suit was beyond the pecuniary jurisdiction of the
Court. It may be that by the Distribution memo issued by the District Judge under
section 15 of the M.P. Civil court Act, 1958 the pecuniary limit of the jurisdiction
of the Court of Second Additional District Judge might have been limited to some
extent but there was no inherent lack of jurisdiction and to meet this situation
-section 15 (3) has been engrafted in the M.P. Civil Court Act, 1958 according to
which it was necessary for 2nd ADJ to refer the case to the District Judge on
administrative side for necessary orders. The provision in Order 7, Rule 10, Civil
Procedure Code was not at all attracted and the provisions in Order 7, Rule 11
(b) and (c), Civil Procedure Code were not followed.

®

219. CONSTITUTION OF INDIA- Article 21
Doctrine of sovereign immunity, applicability of- Infringement of a per-
son’s fundamental right by State employees- Held, State is liable for
tortious acts of such employees.
State of M.P. and another Vs. Shantibai and another
Reported in 2004 (2) MPLJ 273
Held :

The defence of sovereign immunity is not available when the State or its
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officers acting in the course of employment infringe a person’s fundamental right
of life and personal liberty as guaranteed by Article 21 of the Constitution. The
decisions commencing from Rudul Shah Vs. State of Bihar, AIR 1983 SC 1086
have greatly undermined and eroded the concept of sovereign immunity and
have laid more emphasis on the principle that if a tortious act has been commit-
ted causing injury to any person he would be entitled to claim reasonable com-
pensation from the State for the wrongful act done by its employees. It is by now
well settled that the State is responsible for the tortious act of its employees. The
compensation for violation of fundamental rights can be awarded in exercise of
the writ jurisdiction by the Supreme Court and the High Court. The Civil Court .
can also award damages to a person aggrieved by wrongful act of the employees
of the State. The maintenance of law and order and repression of crime are the
traditional sovereign functions of the State and the doctrine of sovereign immu-
nity must be confined to that sphere alone. In that field also the State can be held
liable to pay compensation to its citizens if their fundamental rights have been
violated and they suffered injuries on that account. The ideal of a welfare State is
that it must take care of those who are unable to heip themselves. The innocent
-victims must be provided succour and reasonable compensation. The society as
a whole and the people in whom the real sovereignty vests are the insurers of

such victims.
)

220. CIVIL. PROCEDURE CODE, 1908- 0.21 R. 97 (2) and 99
Objection by stranger against dispossession in execution of decree-
Though stranger should be heard before dispossession- Recording of
evidence not a sine qua non for adjudicating such objections- Law
explained. _ ' ‘
Hamid Khan Ansari Vs. Lilabai and others
Reported in 2004 (2) MPLJ 310

Held :

Learned counsel appearing for appellant with the help of decision of Su-
preme Court reported in AIR 1997 SC 856 (Brahma Dev Choudhary vs. Rishikesh
Prasad Jaiswal and ors.) submitted that an enquiry/investigation is a must by the
Executing Court before adjudicating the claim of obstructer when execution of
decree for possession is pending before the Executing Court. According to learned
counsel, the moment third party or stranger to a decree files an application re-
sisting execution for delivery of possession, recording of evidence is sine qua
non for adjudicating claim of such party. On the other hand Shri B. L. Pawecha,
learned Senior Counsel relied upon decision. of the Supreme Court reported in
AIR 1998 SC 1754 (Silver Line Private Limited vs Rajiv Trust and another) and
contended that if the application filed to resist the execution of decree for pos-
session on the face of it does not make out any case, then in such a case, no
enquiry is needed.

After hearing learned counsel for parties at length and on due considera-
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tion of material available on record, | find force in the submission made by Shri
Pawecha on behalf of respondents 1 to 3. The decision of the Supreme Court in
Brahma Dev Choudhary (supra) is not an authority for the proposition that re-
cording of evidence is a must for adjudicating the claim of stranger or third party
who is trying to resist the execution of decree for delivery of possession. What it
lays down is only this that the executing court must first adjudicate upon the
objection on merits under Order 97 (2) of Order XXI, Civil Procedure Code with-
out insisting that the possession must be handed over first and application under
Order XXI, Rule 99 of the Civil Procedure Code be moved later on complaining
about dispossession. Brahma Dev’s case does not help or advance the case of
appellant. At this stage it would be profitable to point out that a Full Bench deci-
sion of this Court in Usha Jain’s case, 1980 MPLJ 623 (FB) = AIR 1980 MP 146 took
a view that a stranger claiming to be in possession has no locus to force an
enquiry into his rights after a warrant of possession is issued and such enquiry is
contemplated only after he is dispossessed pursuant to a decree for possession
and his remedy lies in filing of separate civil suit. This view of the Full Bench held
the field till the decision of the Supreme Court reported in AIR 1995 SC 358,
wherein it was held that an objection can be filed and entertained by the execut-
ing court under Order XXI, Rule 97 while executing the decree for possession. A
similar view has been reiterated in AIR 1998 SC 1827 wherein the view taken by
the Full Bench (supra) was expressly overruled. A similar view has been reiter-
ated in AIR 1997 SC 856 and AIR 1998 SC 1754; (2002) 7 SCC 50 and lastly, (2001)
8 SCC 187. In none of these decisions it was held that recording of evidence is
sine qua non for the adjudication of application filed by third party to decree for
delivery of possession. In this connection, what Supreme Court in Silver Line
case supra has held, is of great significance. The Supreme Court held as under

“It is clear that executing Court can decide whether the resistor or
obstructer is a person bound by the decree and he refuses to vacate
the property. That question also squarely falls within the adjudicatory
process contemplated in Order XXI, Rule 97 (2) of the Code. The adju-
dication mentioned therein need not necessarily involve a detailed en-
quiry or collection of evidence. Court can make the adjudication on ad-
mitted facts or even on the averments made by the resistor. Of course
the Court can direct the parties to adduce evidence for such determi-
nation if the Court deems it necessary”. (Emphasis is added)
o

221. INDIAN PENAL CODE, 1860- Section 376
Prosecutrix, conduct of- Prosecutrix, a major lady visiting several
places along with accused without complaining to anybody- Conduct
is consenting one.
Lakhan Singh and others Vs. State of M.P.
Reported in 2004 (2) MPLJ 320
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Held :

On going through the evidence of the prosecutrix it becomes luminously
clear like a noon day that she was a consenting party. In the case of Munnalal vs.
State of M.P., 1977 JLJ 731 Division Bench of this Court while dealing with similar
situation came to hold that the prosecutrix visited serveral places but she did not
complain to anybody and in that situation, Division Bench held that no offence
either under sections 363 and 366 or under section 376, Indian Penal Code was
made out. In this context, it shall be apposite to rely upon the decision of the
Apex Court in the case of S. Vardarajan vs. State of Madras, AIR 1965 SC 942
where a college going girl at the verge of majority telephoning accused and meet-
ing him and going with him te Sub Registrar's Office for registering marriage
agreement, it was held that no offence was made out. In the case of S. Vardarajan
(supra), the girl was not even completed 18 years but she was on the verge of

majority, even then, the Apex Court held that no offence is made out.
®

222, CIVIL PROCEDURE CODE, 1908- 0.21 R.2
Decree, satisfaction of- Payment outside Court- Payment or adjust-
ment unless certified or recorded not to be recognized by Executing
Court- Law explained.
Dev Singh @ Devi Singh Vs. Subhash Chandra
Reported in 2004 (2) MPLJ 343

Held :

Learned counsel for the applicant has submitted that the view taken by the
Executing Court is without jurisdiction. For this purpose he relied upon a judg-
ment of Apex Court in the case of M.P. Shreevastava vs. Mrs. Veena, AIR 1967 SC
1193 and on a Division Bench decision of this Court in the case of Bherulal
Narayanji vs. Ramautar Bihari, 1981 MPLJ 333. In both these cases it was held
that the judgment debtor can oppose the decree by saying that he has already
satisfied the decree without certification. The scope of Order 21, Rule 2, Civil
Procedure Code and objection under Section 47, Civil Procedure Code are quite
different and objections without certification of the execution of the decree can
be gone into by the Executing Court. In both these cases the decree was passed
prior to the amendment in the Code of Civil Procedure and the decree put into
execution prior to the amendment in the Civil Procedure Code in the year 1976
which has come into force from 1-2-1977. By the said amendment sub-clause (3)
is incorporated under Order 21, Rule 2, Civil Procedure Code which provides
that a payment or adjustment which has not been certified or recorded as pro-
vided by Rules 1 and 2 shall not be recognised by any Court executing the de-
cree. Thus, this proviso is introduced which creates a bar against executing Court
to recognize any payment which is not certified as provided by Rules 1 and 2,
Civil Procedure Code in the light of the said proviso, the decisions referred by
the learned counsel for the petitioner, have no application in the present case.

o
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223. CIVIL PROCEDURE CODE, 1908- 0.41 R.14 (4) and 0.41 R.14 (3) as
amended by M.P. Amendment
Phrase “proceeding incidental to an appeal”, meaning of- Issuance of
notices to respondent, held, a proceeding incidental to an appeal- Is--
suance of notices to respondent/ defendant who remained ex prate or
did not submit address for service not mandatory-Three Division Bench
decisions expressing contra view overruled.
Jamuna Bai and others Vs. Chhote Singh and others
Reported in 2004 (2) MPLJ 376 (FB)

Held :

To examine the controversy it will be appropriate to reproduce the provi-
sions of Order XLI, Rule 14 (4) of Code of Civil Procedure.

“Notwithstanding anything to the contrary contained in sub-rule (1), it
shall not be necessary to serve notice of any proceeding incidental to
an appeal on any respondent other than a person impleaded for the
first time in the Appellate Court, unless he has appeared and filed an
address for the service in the Court of first instance or has appeared
in the appeal”

Under sub-rule (4) of Rule 14 of Order XLl it is provided that the Court may
dispense with service of notice upon the respondent unless he has appeared
and filed an address for the service in the Court of first instance or has appeared
in the appeal.

Division Bench of this Court in the case of Sushila and another vs. Rajveer
Singh and others, 2000 ACJ 719 has held that dispensing with the setvice of no-
tice relates to “proceeding incidental to an appeal”. Division Bench held that
sub-rule (4) of rule 14 is applicable only to the proceeding incidental to an ap-
peal, since service of notice is not an incidental to an appeal, therefore, after
dispensing with service upon the owner and driver appeal cannot continue be-
cause in the event of modification of award owner and driver will be responsible
to pay the compensation and has dismissed the appeal where the Court has
dispensed with service of notice upon the parties, who were ex prate in the Court
of first instance. The question which requires consideration is the meaning of
words “proceeding incidental to an appeal”.

We are unable to agree with the reasonings in the case of Sushila and oth-
ers (supra) that sub-rule (4) of Rule 14 of Order XLI is applicable to incidental
proceedings in appeal. On the contrary the Legislature has used specific words

e. “proceedings incidental to an appeal”, which shows that as and when appeal
is filed and admitted for hearing, after admission the next incident in the appeal
is of issuing notice to respondents. Thus, issuance of notice to respondents will
be a “proceeding incidental to an appeal”. While interpreting the provisions in the
light of objects and reasons for introducing the amendment it is apparent that in
order to avoid delay in deciding the appeal discretion is conferred upon the Ap-
pellate Court to dispense with service upon the parties, who were proceeded ex
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parte in the Court of first instance. Once discretion is exercised by the Court,
then appeal cannot be thrown out on the ground that owner and driver are going
to be affected by modification of award in the appeal and on mere assumptlon
appeal cannot be dismissed.

We, therefore, hold that Division Bench judgments delivered in the cases of
Sushila (supra), Reghavendra Naik (supra) and Kalabai Choubey (supra) do not
lay down the correct law. We answer the question that the appeal shall not fail on
account of dispensing with notice upon the respondents, who were ex-parte be-
fore the Court of first instance and they have not submitted the address of serv-
ice for notice. Since respondents have chosen not to appear before the Court of
first instance, they cannot claim right to be heard at he appellate stage. No ben-
efit can be claimed by the party against the exercise of discretion of the Court in
dispensing with notice.

o

224. SERVICE LAW :
Resignation from service, withdrawal of- Can be withdrawn only be-
fore its aceptance.
Brij Bhooshan Mishra Vs. State of M.P.
Reported in 2004 (1) MPWN 92

Held :

The resignation letter is marked as Annexure P-4. In this letter it is clearly
mentioned that the petitioner is resigning from his post. There is no mention that
he is giving notice of 30 days as stipulated in the appointment letter. This was -
resignation in praesenti. It was not a prospective resignation which was to take
effect after sometime. The letter (Annexure P-4) does not state that it is a pro-
spective resignation. Therefore, the acceptance of this resignation by the im-
pugned order dated 25.10.1996 (Annexure P-5) cannot be said to be contrary to
any law.

In Moti Ram v. Param Dev, AIR 1993 SC 1662 it has been pointed out in para
17 that it will not be open to the public servant to withdraw his.resignation after it
is accepted by the appropriate authority. It can be withdrawn before its accept-
ance.
°

225. EVIDENCE ACT, 1872- Section 114 (g)
WORDS AND PHRASES :

(i) Best evidence rule- Party in possession of best evidence must
adduce it irrespective of onus of proof- Law explained.

(ii) Word “Caste”, meaning and connotation of.
Punit Rai Vs. Dinesh Chaudhary
Reported in 2004 (1) MPWN 99 (SC)
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Held :

. (i) We may consider a few cases on the point of drawing adverse inference
in the event of withholding of a witness. In Gopal Krishnaji Ketkar v. Mohd. Haji
Latif AIR 1968 SC 1413 at p. 1416 it has been held that if a party who is in posses-
sion of best evidence which would throw light on the issue in controversy with-
holds such evidence, an adverse inference under section 114 (g) of the Evi-
dence Act ought to be drawn against such a party notwithstanding that the onus
of proof may not lie on him. It is observed that a party cannot rely on the abstract
doctrine on onus of proof or on the fact that he was not cailed upon to produce
such evidence.

In the instant case, however, the onus of proof that the respondent was Pasi
by caste due to the alleged marriage of Bhagwan Singh with Deo Kumari Devi in
some other place was wholly within the special knowledge of the respondent.

In Virendra Kumar Saklecha v. Jagjiwan 1973 JLJ 6 = (1972) 1 SCC 826 the
allegation of threatening voters with divine displeasure in speech delivered in
some meetings was not accepted and an adverse inference was drawn due to
non-production of the material witness and the notes made by him at the meet-
ing. In yet another case in Lachman Utamchand Kirpalani v. Meena AIR 1964 SC
40 a matrimonial dispute in which the question as to whether or not the wife had
left the husband’s place with the consent of the husband’s parents, non-produc-
tion of parents of the husband led to an adverse inference drawn against the
husband.

(i) Caste has been defined in Colons English Dictionary as “any of the four
major hereditary classes, namely, the Brahman, Kshatriya, Vaisya and Sudra into
which Hindu society is divided”.

The caste system in India is ingrained in the Indian mind. A person, in the
absence of any statutory law, would inherit his caste from his father and not his
mother even in a case of intercaste marriage.

In Caste in Modern India and other Essays by M.N. Srinivas at p. 3 it is
stated :

“A sociologist would define caste as a hereditary, endogamous, usu-
ally localized group, having a traditional association with an occupa-
tion, and a particular position in the local hierarchy of castes. Rela-
tions between castes are governed, among other things by the con-
cepts of pollution and purity, and generally, maximum commensality
occurs within the caste.”

In Caste and the Law in India by Justice S.E. Wad at p. 30 under the heading
“Sociological Implications”, it is stated:

“Traditionally, a person belongs to a caste in which he is born. The
caste of the parents determines his caste but in case of reconversion
a person has the liberty to renounce his casteless status and voluntar-
ily accept his original caste. His caste status at birth is not immutable.
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Change of religion does not necessarily mean loss of caste. If the
original caste does not positively disapprove, the acceptance of the
caste can be presumed. Such acceptance can also be presumed if he
is elected by a majority to a reserved seat. Although it appears that
some dent is made in the classical concept of caste, it may be noticed
that the principle that caste is created by birth is not dethroned. There
is also a judicial recognition of caste autonomy including the right to
outcast a person.”

If he is considered to be a member of the Scheduled Caste, he has to
be accepted by the community. [See C.M. Arumugam v. S. Rajgopal
(1976) 3 SCR 82 and Principal, Guntur Medical College v. Y. Mohan

Rao (1976) 3 SCR 1040.)
®

226. LAND REVENUE CODE, 1959 (M.P.)- Section 57 (2)
Claim of Bhumiswami right against State- Claim must be filed before
Sub-Divisional Officer under Section 57 (2)- Civil Suit maintainable only
after proceedings under Section 57 (2).
State of M.P. Vs. Krishan Das and another
Reported in 2004 RN 117 (HC)

Held :

The Sub-Divisional Officer under section 57 (2) of the M.P. Land Revenue
Code has a right to resolve the dispute of bhumiswami rights between the indi-
vidual and the State Government.

The plaintiff has not filed an application under section 57 (2) of the M.P.
Land Revenue Code before the Sub-Divisional Officer for the declaration of his
bhumiswami rights. It is provided in Clauses 3 of section 57 of the M.P. Land
Revenue Code that the person aggrieved by the order of the SDO under Section
57 (2) of M.P. Land Revenue Code may institute civil suit within one year from the
date of impugned order. The learned counsel for the appellant has rightly relied
on case of Hukumsingh and others v. State of M.P., 2000 RN 135 = 2000 (1) MPLJ
93 wherein it is held that suit claiming right of bhumiswami against State without
adjudication under section 57 (2) by Sub- Divisional Officer as provided in M.P.
Land Revenue Code is not maintainable.

)

227. ACCOMMODATION CONTROL ACT, 1961 (M.P.) - Section 23-A
Accommodation acquired by Government servant after retirement-
Such retired Government Servant may file eviction petition under Sec-
tion 23-A.

Naveen Chandra Vs. Lokumal
Reported in 2004 (2) MPHT 107

Held : ‘
A retired Government servant acquiring accommoation after retirement, may
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file eviction application under Section 23-A. While dealing with the aspect afore-
said, the Division Bench of this Court in Jenendra Kumar Vs. Roshanlal, 1994 JLJ
19 has held :-

“The language of the provision is wide enough to include retired Gov-
ernment servant who acquires accommodation after his retirement.
The words, “retired servant of any Government including a retired
member of Defence “Services” are capable of only one interpretation
and that every retired Government servant is a landlord within the
meaning of the provision and, therefore, entitled to invoke special ju-
risdiction under Section 23-A of the Act. 1987 MPRCJ 66, 1987 (1)
MPWN 51, 1987 MPLJ 695, 1989 MPRCJ 1, 1990 (1) MPWN 19 and
1991 (1) MPWN 76 overruled. 1985 MPRCJ 178, C.R. No. 206 of 1989,
C.R. No. 151 of 1988 and 1991 JLJ 189 affirmed.”

Further in Kunjulal Yadu Vs. Parasram Sharma, 2000(3) M.P.H.T. 355 (FB)=
2000(2) MPLJ 514, it has been held that retired Government servants acquiring
accommodation after retirement is entitled to invoke Section 23-A of the Act.

o

228, SPECIFIC RELIEF ACT, 1963- Section 34
Relief of declaration simpliciter, grant of- Plaintiff not entitled to fur-
ther relief, may seek declaration simpliciter- Law explained.
Darbari Vs. Sunwa and another
Reported in 2004 (2) MPHT 111

Held :

It has been contended that the suit for declaration simpliciter without seek-
ing any other relief is not maintainable. Section 34 of the Specific Relief Act is as
under :-

34. Discretion of Court as to declaration of status or right.- Any
person entitled to any legal character, or to any right as to any person,
may institute a suit against any person denying or interested to deny,
his title to such character or right, and the Court may in its discretion
make therein a declaration that he is entitled, and the plaintiff need
not in such suit ask for any further relief :

Provided that no Court shall make any such declaration where the
plaintiff, being able to seek further relief than a mere declaration of
title, omits to do so.

The object of the proviso to Section 34 is to prevent a multiplicity of suits by
preventing a person from getting a mere declaration of right in one suit and then
after seeking the remedy without which the declaration would be useless. The
“further relief” referred in the proviso must be a relief flowing directly and neces-
sarily from the declaration sought and a relief appropriate to and necessarily
consequent on the right. The meaning of the proviso is to the effect that a mere

declaration should not be granted where, as things stand at the time when the
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suit is brought, the plaintiff is entitled to further relief which he omits to claim
either because he does not want to pay the stamp duty or for any other reason.
The proviso does not extend to cases where the plaintiff is not entitled to the
further relief unless he does something further which he is not bound to do and

which he may not be in a position to do
@

229, ACCOMMODATION CONTROL ACT, 1961 (M.P.) - Sections 12 (1) and 13
Protection under Section 13, availability of- Section 13 consists of two
parts- To avail the benefit compliance of both parts necessary.
Madhya Pradesh Sahasik Evam Khoji Sansthan Bhopal and another
Vs. Shri R.S. Bangad
Reported in 2004 (2) MPHT 19 (NOC)

Held :

In order to avail benefit of Section 12 (3) it is necessary for the defendants
to show that they have paid or deposited the rent as per Section 13 of the Act.
Section 13 of the Act has two parts. The first part requires the tenant to pay the
arrears of rent within one month of the service of writ of summons or within such
time as the Court may, on an application made to it, allow in this behalf. The
second part of Section 13 (1) requires the tenant to deposit monthly rent before
the 15th of each of the following month.

The defendants never made any application for condonation of delay in re-
spect of the second limb and also did not deposit the rent in time. They have
been chronic defaulters. Such a delay can not be condoned in view of the deci-
sion of the Supreme Court in Jamnalal Vs. Radheshyam (supra) and also in view
of the recent decision in Sayada Akhtar Vs. Abdul Ahad, 2003 (3) M.P.H.T. 493
(SC)=AIR 2003 SC 2985. In this latter judgment the Supreme Court has observed
in Para 6 as under :-

“A bare perusal of the aforementioned provision would clearly go to
show that although the Court has the jurisdiction to extend the time for
depositing the rent both for the period during which the tenant had
defaulted as well as the period subsequent thereto but therefor an
application is to be made. The provision requiring an application to be
made is indisputably necessary for the purpose of showing sufficient
cause as to why such deposit could not be made within the time granted
by the Court. The Court does not extend time or condone the delay on
mere sympathy. It will exercise its discretion judicially and on a finding
of existence of sufficient cause.”

It is contended on behalf of the appellants that as per order dated 3-8-2001
of this Court in Civil Revision No. 1153/2001 the entire rent has been deposited.
In that order the question of striking of the defence of the defendants under Sec-
tion 13 (6) of the Act was considered. As the defendants had deposited the rent
by the time this order was passed the defence of the defendants (under Section
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13 (6) of the Act) was held not liable to be struck of. That does not mean that the
defendants would automatically get the benefit of Section 12 (3) of the Act.
°

230. CRIMINAL PROCEDURE CODE, 1973- Section 167 (2)
Formal arrest of the accused by Magistrate’s order dated 26-06-2003-
Accused produced before the Court on 1-07-2003 for police remand-
Held, period of 90 days to be calculated w.e.f. 1-07-2003 and not 26-06-
2003. .
Kok Singh Vs. State of M.P.
Reported in 2004 (2) MPHT 215

Held :

Mr. Desai, learned Dy. Advocate General Has placed reliance on a judg-
ment passed by the Supreme Court in the case of Central Bureau of Investiga-
tion, Special Inve?tigation Cell- I, New Delhi Vs. Anupam J. Kulkarni, Relevant
discussion, as discussed in para 11 of the aforesaid judgment is as follows :-

“However, we must clarify that this limitation shall not apply to a differ-
ent occurrence in which complicity of the arrested accused is disclosed.
That would be a different transaction and if an accused is in judicial
custody in connection with one case and to enable the police to com-
plete their investigation of the other case they can require his deten-
tion in police custody for the purpose of associating him with the in-
vestigation. of the other case. In such a situation he must be formally
arrested in connection with other case and then obtain the order of the
Magistrate for detention in police custody.”

In the present case formal arrest of the applicant was done by order dated
26.6.2003, passed by learned Chief Judicial magistrate, Ujjain but the applicant
was not taken in police custody but thereafter, on 27-6-2003, police has filed the
application to produce the applicant before Dewas Court having jurisdiction over
the matter and in pursuance thereof, he was produced on 1-7-2003. From 26-6-
2003 to 1-7-2003 he was not in police custody. His police custody was sought by
filing an application on 1-7-2003 and the learned Judicial Magistrate, First Class,
Dewas granted police custody for the purpose of interrogation and investigation
upto 5-7-2003.

In this view of the matter, the first remand in this case has been granted by
the concerned Court on 1-7-2003 and the charge-sheet was filed on 27-3-2003
within 90 days. '
o

231. CRIMINAL PROCEDURE CODE, 1973- Section 125
State amendment raising the limit of maintenance allowance from Rs.
500/- to Rs. 3,000/- -Amendment though applicable to pending matter
is prospective in its application- Law explained- Observation “Magis-
trates have the power to enhance the amount of maintenance in the
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cases in which orders are passed after 30th May 1998” in Ramfool’s
case 2001 (2) MPHT 234 held no binding precedent.

Satish Patel Vs. Smt. Pusia Bai

Reported in 2004 (2) MPHT 226 (DB)

Held :

Having heard learned Counsel for the parties we are of the considered view
that the State amendment which came into force on 30-5-98 has rightly been
held to be prospective by the learned Single Judge. He has aiso rightly held that
this would apply to pending proceedings but observed that the Magistrates have
the power to enhance the amount of maintenance in the cases in which orders
are passed after 30-5-98 requires to be clarified. The provision under Section
125 at the time of initiation of proceeding under Section 125, Cr.P.C. has to be
respected. If the proceeding is in continuance it would be governed by the amend-
ment 30-5-98 and the Magistrates would be entitled to grant maintenance allow-
ance to the maximum limit as fixed by the State Legislature from the date of
amendment by the State Legislature. The Magistrate can not enhance the amount
of the maintenance solely because he is passing the order after the date of amend-
ment. To elaborate, the amendment though would be applicable to pending pro-
ceeding, can not be made retrospective. To give an example : if a proceeding has
been initiated in the year 1992, the rate fixed under Section 125, Cr.P.C. would
be applicable and thereafter, if proceeding has been continuing after 30-5-98 the
amended provision would be applicable from the date the amended provision
came into existence. Similarly, the provision enshrined by the Parliament has to
be treated to be prospective. It is because there is no intendment of the Legisla-
ture to make it retrospective. It is one thing to say that it would be applicable to
pending proceeding and another thing to confer the benefit retrospectively.

‘Accordingly, we elarify that the decision rendered in Ramfool’s case and
hold that the observation “Magistrate have the power to enhance the amount of
maintenance in the cases in which orders are passed after 30th May, 1998” is
out of context and was not necessary to stated in the context of the said case
and has been too broadly stated. The same is not to be treated as the binding
precedent.

' o

232. SERVICE LAW :
M.P. Civil Services (Pension) Rules, 1976- Family pension, entitlement
of- Term “wife” used in Rule 44, Sub-rule (5) (1) does not include divorced
wife- Divorced wife not entitled to retiral dues and family pension.
Smt. Saraswati Pandey Vs. Secretary, State of M.P. and another
Reported in 2004 (2) MPHT 261

Held :

If the rules are read in a purposive and harmonious manner it is graphically
clear that term ‘wife’ has been given a meaning which is understood as such and
no artificial meaning can be given to the said term as has been given under
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Section 125 of the Code, It is well settled in law the Court can not read anything
to a statute which is clear and unambiguous.

The term ‘wife’ has been used in strict manner and would not include any
divorced wife. The language of Section 125 of the Code of Criminal Procedure is
quite different. The language employed in the Rules is absolutely clear and has
to be guided by rule itself and not anything else. In the case at hand, it is clear as
day that the petitioner had divorced her husband late Ram Khilawan Pandey.
The decree in this regard has been brought on record and the same has not
been disputed by Mr. Bharti, learned Counsel for the petitioner. In view of the
aforesaid premised base, | am of the considered opinion that the petitioner can
no putforth a claim with regard to retiral dues or family pension.

)

233. ADVERSE POSSESSION :
Possession claimed under invalid document- Possession is adverse
to the true owner.
Hotam Singh and others Vs. Sewaram and others
Reported in 2004 (2) MPHT 379 (DB)

Held :

When a party claims to be in possession under an invalid document, then
also its possession is adverse to the true owner as held in the case of Kalika
Prasad and another Vs. Chhatrapal Singh [(1997) 2 SCC 544].

@

234. MOTOR VEHICLES ACT, 1988- Section 142
Fracture of bone- Whether always amounts to permanent disability-
Each fracture not to be termed as privation of any member or joint-
Law explained by the Full Bench after considering conflicting views-
In case of insufficient evidence on the point Schedule of Workmen’s
Compensation Act may be referred by the Court.
Kamal Kumar Jain Vs. Tazuddin and others
Reported in 2004 (2) MPHT 386 (FB)

Held :

We have heard Counsel for the parties. Question involved in all the cases is
whether fracture of bones in a motor accident will amount to privation of any
member or joint and would amount to permanent disability as defined in Section
142 of the Act. We may mention here that Section 142 is limited to Chapter X
only. Mere Fracture of bones and its re-union will not be sufficient to determine
nature of disability unless determined by performing scientific test.

Schedule 1 of the Workmen’s Compensation Act relates to injuries under
Sections 2 (1) and 4 of the Workmen’s Compensation Act. Schedule | Part |
relates to 100 per cent loss of earning capacity in the cases of permanent total
disablement. Part Il relates to injuries deemed to result in permanent partial disa-
blement. In the Schedule, 48 types of injuries causing permanent and partial
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disablement pertaining to different parts of body are mentioned. Note is appended
below the Schedule which mentions that complete and permanent loss of the
use of any limb or member referred to in this Schedule shall be deemed to be the
equivalent to the loss of that limb or member. Note is clear where there is perma-
nent loss of use of limb, disability will be 100 per cent and the injuries of perma-
nent loss of those limbs disability which fall in Part | of the Schedule. However,
percentage of loss shall not be higher than what has been mentioned in Para I|
regarding partial disablement. In the cases of complete and partial loss of use of
any limb or member, it will amount to loss of use of that limb or member. Thus,
the Legislature’s intent is clear and Court should determine percentage of loss of
earning capacity from the nature of injuries mentioned in the Schedule. Even
otherwise, doctor’s statement determining the loss of disability should be based
upon scientific tests. If no scientific tests are conducted, then the Court may
safely record the percentage of disability from schedule | of the workmen’s Com-
pensation Act. Percentage of loss determined in the Schedule of Workmen’s Com-
pensation Act will be sufficient to determine the nature of disability and amount
of compensation can be calculated by applying the multiplier mentioned in the
schedule under Section 163-A of the Act. It may be mentioned that mere fracture
of bones and its re-union will not amount to permanent total disablement or per-
manent partial disablement, unless the doctor has examined the claimant and
assessed the percentage of disability after performing scientific tests. Without
performing scientific tests bald statement of the doctor and certificate is inadmis-
sible in evidence. Visual opinion of doctor has no evidentiary value. Claims Tri-
bunals, therefore, must assign reasons in arriving at the conclusion about the
percentage of loss of income in the case of permanent partial disablement. There-
fore, for determining the nature of permanent disability, there must be sufficient
evidence on record to determine total or partial disablement. In the absence of
evidence regarding scientific tests to determine the percentage of disability, Claims
Tribunals should take guidance from the Schedule of Workmen’s Compensation
Act to determine the percentage of loss and shall apply multiplier on the basis of
loss of income of the injured.

We, therefore, answer the reference as under :-

that fracture of bone simpliciter in an accident through a motor vehicle
can not be termed as privation of any member or joint, unless it is
proved by the medical evidence that after union of bones disability has
occurred or on account of mal-union injury has suffered permanent/
partial disability. In the absence of any evidence, each fracture can
not be termed as privation of any member or joint. However, fracture in
a joint where union of bones is not possible or where union of bone
may cause permanent/ partial disability, then interim compensation
under Section 140 of the Act can be awarded.

We may further add that in other cases for the purposes of permanent
disability, Claims Tribunal has to record findings at the time of final
adjudication of the case, and loss of income should be determined on
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the basis of evidence on record. If the evidence about permanent or
partial disability is insufficient, the Court can certainly refer to the
Schedule of Workmen’s Compensation Act to determine loss of earn-
ing capacity or percentage of loss of partial disability or permanent
disability, as the case may be, and determine the quantum of compen-
sation.

®

235. PRECEDENT :
Law laid down by the High Court, if in conflict with the law laid down
by the Supreme Court is per incuriam- Not binding as precedent.
Santosh Vs. Central Bank of India
Reported in 2004 (1) JLJ 158

Held :

Submission of learned counsel for the respondent Bank was that when this
Court (Single Bench) has already upheld the demand issued under the M.P.
Adhiniyam after interpreting the provisions of RDB Act in the case of M.L.
Chaurasia (supra), then in such event, the law laid down must be followed even
by this Court is not acceptable for two reasons. Firstly, what is binding on this
Court is the law laid down by the Supreme Court under Article 141 of the Consti-
tution of India. Secondly, if the law laid down by the High Court is in conflict with
the law laid down by the Supreme Court and/or if, the view taken by the High
Court is rendered without taking into consideration the law already. laid down by
the Supreme Court then, in such eventuality, the view taken by the High Court is
held to be per-incuriam. it is not then a binding precedent.

L

236. CRIMINAL TRIAL :

(i) Injuries on person of accused, explanation of- Prosecution evi-
dence if clear, cogent and trustworthy then non-explanation will
not affect prosecution’s case- Law explained.

(ii) Relative witness, evidence of- Relationship/ interestedness per
se no ground to suspect the evidence- Evidence should be exam-
ined carefully.

Shriram Vs. State of M.P.

Reported in 2004 (1) JLJ 252 (SC)= 2004 (2) MPHT 398 (SC)

Held :

(i) One of the pleas is that the prosecution has not explained the injuries on
the accused. Issue is if there is no such explanation what would be its effect? We
are not prepared to agree with the learned counsel for the defence that in each
and every case where prosecution fails to explain the injuries found on some of
the accused, the prosecution case should automatically be rejected, without any
further probe. In Mohar Rai and Bharath Rai v. The State of Bihar 1968 (3) SCR
525, it was observed:
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“.... In our judgment, the failure of the prosecution to offer any expla-’
nation in that regard shows that evidence of the prosecution witnesses
relating to the incident is not true or at any rate not wholly true. Fur-
ther, those injuries probabilise the plea taken by the appellants.”

In another important case Lakshmi Singh and others v. State of Bihar
(supra), after referring to the ratio laid down in Mohar Rai’s case (supra), this
Court observed:

“Where the prosecution fails to explain the injuries on the accused,
two results foliow :

(1) that the evidence of the prosecution witnesses is untrue; and (2)
that the injuries probabilise the plea taken by the appellants.”

It was further observed that :

“In a murder case, the non-explanation of the injuries sustained by the
accused at about the time of the occurrence or in the course of alter-
cation is a very important circumstance from which the Court can draw
the following inferences: :

(1) That the prosecution has suppressed the genesis and the origin of
the occurrence and has thus not presented the true version;

(2) That the witnesses who have denied the presence of the injuries
on the person of the accused are lying on a most material point and,
therefore, their evidence is unreliable;

(3) that in case there is a defence version which explains the injuries
on the person of the accused assumes much greater importance where
the evidence consists of interested or inimical witnesses or where the
defence gives a version which competes in probability with that of the
prosecution one.” -

In Mohar Rai’s case (supra) it is made clear that failure of the prosecution to
offer any explanation regarding the injuries found on the accused may show that
the evidence related to the incident is not true or at any rate not wholly true.
Likewise in Lakshmi Singh’s case (supra) it is observed that any non-explanation
of the injuries on the accused by the prosecution may affect the prosecution
case. But such a non-explanation may assume greater importance where the
defence gives a version which competes in probability with that of the prosecu-
tion. But where the evidence is clear, cogent and creditworthy and where the
Court can distinguish the truth from falsehood the mere fact that the injuries are
not explained by the prosecution cannot by itself be a sole basis to reject such
evidence, and consequently the whole case. Much depends on the facts and
circumstances of each case. These aspects were highlighted by this Court in
Vijayee Singh and others V. State of U.P. AIR 1990 SC 1459.

JOTI JOURNAL - AUGUST 2004- PART H 216




Non-explanation of injuries by the prosecution will not affect prosecution
case where injuries sustained by the accused are minor and superficial or where
the evidence is so clear and cogent, so independent and disinterested, so prob-
able, consistent and creditworthy, that it outweights the effect of the omission on
the part of prosecution to explain the injuries. As observed by this Court in
Ramliagan Singh v. State of Bihar AIR 1972 SC 2593 prosecution is not called upon
in all cases to explain the injuries received by the accused persons. It is for the
defence to put questions to the prosecution witnesses regarding the injuries of
the accused persons. When that is not done, there is no occasion for the pros-
ecution witnesses to explain any injury on the person of an accused. In Hare
Krishna Singh and others v. State of Bihar AIR 1988 SC 863, it was observed that
the obligation of the prosecution to explain the injuries sustained by the accused
in the same occurrence may not arise in each and every case. In other words, .it
is not an invariable rule that the prosecution has to explain the injuries sustained
by the accused in the same occurrence. If the witnesses examined on behalf of
the prosecution are believed by the Court in proof of guilt of the accused beyond
reasonable doubt, question of obligation of prosecution to explain injuries sus-
tained by the accused will not arise. When the prosecution comes with a definite
case that the offence has been committed by the accused and proves its case
beyond any reasonable doubt, it becomes hardly necessary for the prosecution
to again explain how and under what circumstances injuries have been inflicted
on the person of the accused. It is more so when the injuries are simple or super-
ficial in nature. In the case at hand, trifle and superficial injuries on accused are
of little assistance to them to throw doubt on veracity of prosecution case.

(ii) So far as relationship of eye-witnesses, that they being interested and/
or the so-called familiarity with the deceased it does not render per se their evi-
dence suspect. All that is required to be done in such case is to carefully analyse
the evidence and if after deeper scrutiny it is found acceptable to act on it. The
Trial Court and the High Court have done it. Nothing infirm would be pointed out

as to how the evidence suffers from any unreality or infirmity in law.
A :

237. N.D.P.S. ACT, 1985- Section 20 (b)
Production of seized contraband before the Court and its marking as
article in evidence- Necessity- Law explained.
Jitendra and another Vs. State of M.P.
Reported in 2004 (1) ANJ 101 (SC)

Held :

Although, the High Court noticed that fact that the charas and ganja alleged
to have been seized from the custody of the accused had neither been produced
in the court, nor marked as articles, which ought to have been done, the High
Court brurshed aside the contention by observing that it would not vitiate the
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conviction as it had been proved that the samples were sent to the Chemical
Examiner in a properly sealed condition and those were found to be charas and
ganja. The High Court observed “non-production of these commodities before
the court is not fatal to the prosecution. The defence also did not insist during the
trial that these commodities should be produced.” The High Court relied on Sec-
tion 465 of the Cr.P.C. to hold that non-production of the material object was a
mere procedural irregularity and did not cause prejudice to the accused.

In our view, the view taken by the High Court is unsustainable. In the trial it
was necessary for the prosecution to establish by cogent evidence that the al-
leged quantities of charas and ganja were seized from the possession of the
accused. The best evidence would have been the seized materials which ought
to have been produced during the trial and marked as material objects. There is
no explanation for this failure to produce them. Mere oral evidence as to their
features and production of panchanama does not discharge the heavy burden
which lies on the prosecution, particularly where the offence is punishable with a

stringent sentence as under the NDPS Act.
®

238. CRIMINAL PROCEDURE CODE, 1973- Section 235 (2)
Hearing on question of sentence- Normal rule- Hearing should be made
on the same day and sentence also should be pronounced that day
itself- Law explained.
Motilal Vs. State of M.P. (Now Chhattisgarh)
Reported in 2004 (1) ANJ (SC) 282

Held :

We have carefully considered the submissions of the learned Counsel ap-
pearing on either side. The grievance sought to be made on the alleged non-
compliance with the provision in Section 235 (2), Cr.P.C., does not merit counte-
nance and the decision relied upon, as noticed above, does not help to support
the claim as well. The decision in Santa Singh’s case (supra), was one where the
sentence imposed was of dealth the maximum and in such circumstances this
Court thought fit to set aside the sentence alone and remand the same to give a
hearing on the same. It was indicated even therein in the concurring judgment of
S. Murtaza Fazl Ali, J. that no grievance can be made where minimum sentence
under the provision of law has been awarded . As a matter of fact, the same
Bench while dealing with the case reported in Narpal singh and Ors. vs. State of
Haryana, AIR 1977 SC 1066, remitted for consideration afresh of the Sessions
Judge the question of sentence after giving opportunity only in respect of the
accused on whom death sentence was imposed and straightaway disposed of
and dismissed the appeal in respect of these accused who were sentenced to
life imprisonment only on being convicted of an offence of murder under Section
302, I.P.C. In Ramdeo Chauhan Rajnath Vs. State of Assam, (2001) 5 SCC 714, a
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Bench of three learned Judges had an occasion to consider the question in the
light of the amendment made by introducting third proviso to Sub-Section (2) of
Section 309, Cr.P.C., and observed that the plea made as to the sentence and
conviction being recorded on the same day resulting in contravention of Section
235 (2) Cr.P.C., cannot be accepted and that though the normal rule be that after
pronouncing the verdict of guilt the hearing should be made on the same day
and sentence also should be pronounced that day itself, in cases where the Judge
feels or if the accused demands more time for hearing on the question of sen-
tence especially when the Judge proposes to impose death penalty, the third
proviso to Section 309, Cr.P.C., would be no bar for affording such time and it for
any reason the Court was inclined to adjourn the case after pronouncing the
verdict of guilt in grave offences, the person convicted should be committed to
jail till the verdict on the sentences is pronounced.
®

239. CRIMINAL TRIAL :

(i) F.LR.- Delay in lodging- Delay if explained satisfactorily not fatal
to the prosecution case.

(ii) Proof beyond reasonable doubt- Irrelevant or insignificant circum-
stances may not be a basis for giving benefit of doubt- Unmerited
acquittal not good to the society- Law explained.

State of Punjab Vs. Ramdev Singh

Reported in 2004 (1) ANJ (SC) 321

Held :

(i) Delay in lodging the FIR cannot be used as artiualistic formula for doubt-
ing the prosecution case and discarding the same solely on the ground of delay
in lodging the First Information Report. Delay has the effect of putting the Court
in its guard to search if any explanation has been offered for the delay, and if
offered, whether it is satisfactory or not. If the procecution fails to satisfactorily
explain the delay and there is possibility of embellishment in prosecution version
on account of such delay, the same would be fatal to the prosecution, However,
if the delay is expalined to the satisfaction of the Court, same cannot by itself be
a ground for disbelieving and discarding the entire prosecution version.

(ii) An unmerited acquittal does not good to the society. If the prosecution
has succeeded in making out a convincing case for recording a finding as to the
accused being guilty, the Courts should not lean in favour of acquittal by giving
weight to irrelevant or insignificant circumstances or by resorting to technicali-
ties or by assuming doubts and giving benefit thereof where none reasonably
exists. A doubt, as understood in criminal jurisprudence, has to be a reasonable
doubt and not an excuse for a finding in favour of acquittal. An unmerited acquit-
tal encourages wolves in the society being on the prowl for easy prey, more so
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when the victims of crime are helpless females or minor children. The Courts
have to display a greater sense of responsiblity and to be more sensitive while
dealing which charges of sexual assault on women, particularly of tender age
and children.

o

240. CRIMINAL TRIAL :
Speaking orders- Need to pass speaking orders stressed.
Omar Usman Chamadia Vs. Abdul and another
Reported in 2004 (1) ANJ (SC) 397

Held :

It may be convenient for the said court to pass orders without indicating the
grounds or basis but it certainly is not convenient for the court of appeal while
considering the correctness of such impugned orders. The reasons need not be
very detailed or elaborate, lest it my cause prejudice to the case of the parties,
but must be sufficiently indicative of the process of reasoning leading to the pass-
ing of the impugned order. The need for delivering a reasoned order is a require-
ment of law which has to be complied with in all appealable orders. This Court in
a somewhat similar situation has deprecated the practice of non-speaking or-
ders in the case of State of Punjab & Ors. vs. Jagdev Singh Talwandi (AIR 1984 SC
444), that was a case where the High Court in a detention order while allowing
the challenge to the detention order directed the release of the detenu before it
could give a reasoned order. Even such a practice was deprecated by a Consti-
tution Bench of this Court. Whereas in the intstant case it is a final order revers-
ing the order of the learned Sessions Judge wherein the High Court thought it
not necessary to give the reasons on the ground that the counsel appearing for

the parties did not press for a reasoned order.
°

241. INDIAN PENAL CODE 1860- Section 34
Common intention, liability for- Law explained.
State of M.P. Vs. Deshraj and others
Reported in 2004 (1) ANJ (SC) 423

Held :

Section 34 has been enacted on the principle of joint liability in the doing of
a criminal act. The Section is only a rule of evidence and does not create a
substantive offence. The distinctive feature of the Section the element of partici-
pation in action. The liability of one person for an offence committed by another
in the course of criminal act perpetrated by several persons arises under Section
34 if such criminal act is done in furtherance of a common intention of the per-
sons who join in committing the crime. Direct proof of common intention is sel-
dom available and, therefore, such intention can only be inferred from the cir-
cumstances appearing from the proved facts of the case and the proved circum-
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stances. In order to bring home the charge of common intention, the prosecution
has to establish by evidence, whether direct or circumstantial, that there was
plan or meeting of mind of all the accused persons to commit the dffence for
which they are charged with the aid of Section 34, be it pre-arranged or on the
spur of moment; but it must necessarily be before the commission of the crime.
The true contents of the Section is that if two or more persons intentionally do an
act jointly, the position in law is just the same as if each of them has done it
individually by himself. As observed in Ashok Kumar vs. State of Punjab (AIR
1977 SC 109), the existence of a common intention amongst the participants in a
crime is the essential element for application of this Section. It is not necessary
that the acts of the several persons charged with commission of an offence jointly
must be the same or identically similar. The acts may be diferent in character, but
must have been actuated by one and the same common intention in order to
attract the provision.

The Section does not say “the common intention of all”, nor does it say “and
intention common to all”. Under the provisions of Section 34 the essence of the
liability is to be found in the existence of a common intention animating the ac-
cused leading to the doing of a criminal act in furtherance of such intention. As a
result of the application of principles enunciated in Section 34. When an ac-
cused in convicted under Section 302 read with Section 34, in law it means that
the accused is liable for the act which caused death of the deceased in the same
manner as if it was done by him alone. The provision is intended to meet a case
in which it may be difficult to distinguish between acts of individual members of a
party who act in furtherance of the common intention of all or to prove exactly
what part was taken by each of them. As was observed in Ch. Pulla Reddy and
Ors. vs. State of Andhra Pradesh (AIR 1993 SC 1899), Section 34 is applicable
even if no injury has been caused by the particular accused himself. For apply-
ing Section 34 it is not necessary to show some overt act on the part of the
accused.

°

242. PREVENTION OF FOOD ADULTERATION RULES, 1955- R. 18
Sending copy of memorandum and specimen impression of seal sepa-
rately to public analyst, requirement as to- Law explained.

State of H.P. Vs. Narendra Kumar and another

Reported in 2004 (1) ANJ (SC) 446

Held :

Rule 18 requires the Food Inspector; (i) to send (a) a copy of the memoran-
dum; and (b) specimen impression of the seal used to seal in a sealed packet to
the Public analyst ; (ii) to send this sealed packet separately by any suitable
means (iii) to send the same immediately but not later than the succeeding work-
ing day. The expression ‘separately’ has to be understood on a conjoint reading
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of Rules 7, 17 and 18. Rule 7 postulates that Public Analyst on receipt of the
packet containing the sample for analysis has to compare the seals on the con-
tainer and the outer cover with specimen impression received separately and
has to note the condition of the seals thereon. Reading Rules 17 and 18 to-
gether, it is clear that the work ‘separately’ used in Rule 18 has been intended to
convey the sense that the copy of the memorandum and the specimen impres-
sion of the seal has to be sent independently of the articles that are required to
be sent under Rule 17. In this connection, reference can be made to the obser-
vations made by this Court in Raj Karan’s case (supra), wherein it was observed
that it is mandatory that the materials referred in Rules 17 and 18 are to be
separately sent to the Public Analyst. The object of Rule 18 is to ensure the
accuracy of the seal on the sample sent to the Public Analyst by comparison with
the epecimen impression of the seal sent by the food Inspector separately. The
report of the Public Analyst in terms of Rule 7 (3) marked as Ext. PJ shows that
he found the same intact and unbroken. The seal fixed on the container and on
the outer cover of the sample tallied with speciman impression of the seal sepa-
rately sent by the Food Inspector. A presumption can be drawn that requirement
of Rule 18 have been complied with. The presumption under Section 114 of the
indian Evidence Act, 1872 (in Short ‘the Evidence Act’) in relation to regular
performance of official act applies to the report of a Public analyst. However, this
presumption is rebuttable. No effort was made by the accused to dislodge this
presumption. There was even no suggestion to the Food Inspector (PW-1) who
exhibited the report that there is any untruth in the recital by the Public Analyst.
It is relelvant to note that under sub-section (5) of Section 13 of the Act any
document purporting to be a report signed by a Public Analyst unless it has been
supreseded under sub-section (3) of the said Section or any document purport-
ing to be a certificate to be signed by the Director of the Central Food Labora-
tory, may be used as evidence of the facts stated therein in any proceeding un-
der the Act. It is urged that the memorandum and the specimen impression of
seal were to be sent separately in different packets. On a plain reading of Rule
18, what is required is that a copy of the memorandum and specimen impression
of the seal used to seal the packet shall be sent in a sealed packet (underlined
for emphasis) separately to the Public analyst. As indicated above, the word
‘separately’ refers to separate dispatch of articles indicated in Rule 17, and Rule
18. The expression in scaled packet refers to both the copy of memorandum and
the specime impression of the seal. They are both required to be sent in a sealed
packet. Plurality of packets is not provided for and obligated. What is required is
that they copy of memorandum and specimen impression of the seal used to
seal the packet are to be sent in a sealed packet separately and not with the
articles required to be sent under Rule 17.
°
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PART - 11

CIRCULARS/NOTIFICATIONS

GOVERNMENT OF MADHYA PRADESH GENERAL
ADMINISTRATION DEPARTMENT
“MANTRALAYA”

VALLABH BHAWAN, BHOPAL- 462004

ORDER

Bhopal, Dated 07/06/2004.

No. F 5-7/2002/PCC/1 : The State Government in compliance of the orders dated
21.03.2002 and 25.11.2002 passed by the Hon'’ble Supreme Court in write peti-
tion (civil) No. 1022/89 between All India Judges Association and others vs. Gov-
ernment of India and others partly amend its previous even no. order 3rd May,
2003.

2. The second para of the previous order dated 3rd May, 2003 is substituted
as follows :-

2. The pay fixation shall be made on the basis of above revised pay scales
and cash payment shall be made from 1st July, 2002 and the difference in ar-
rears of amount on the basis of revised pay scales relating to pay, dearness
allowance and other allowances w.e.f. 01.07.1996 to 30.06.2002 shall be depos-
ited in General Provident Fund account of the concerning officer after deducting
the income tax payable.

3.  The Finance Department has accorded approval in this case vide its U.O.
No. 2659/ FSAPS, dated 5.6.2004.

By order and in the name of the Governor of
Madhya Pradesh.
Sd/-
Additional Secreretary,
Govt. of Madhya Pradesh,
General Administration Department.
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PART - IV

IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS

THE RAILWAYS (SECOND AMENDMENT) ACT, 2003
No. 51 of 2003*

[23rd December, 2003]
An Act further to amend the Railways Act, 1989.

Be it enacted by Parliament in the Fifty- fourth Year of the Republic of India
as follows :-

1. Short title and commencement.— (1) This Act may be called the Rail-
ways (Second Amendment) Act, 2003.

(2) It shall come into force on such date as the Central Government may, by
notification in the Official Gazette, appoint.

2. Amendment of section 2.— In section 2 of the Railways Act, 1989
(24 of 1989) (hereinafter referred to as the principal Act),—

(a) after clause (26), the following clause shall be inserted, namely :—

‘(26A) “officer authorised” means an officer authorised by the Central
Government under sub-section (2) of section 179;;

(b) in clause (34), after the words “service of a railway”, the following shall
be inserted, namely :(—

“including member of the Railway Protection Force appointed under
clause (c) of sub-section (1) of section 2 of the Railway Protec-
tion Force Act, 1957 (23 of 1957)".

3. Substitution of new section for section 179.— For section 179 of the
principal Act, the following section shall be substituted, namely :—

“179. Arrest for offences under certain sections.— (1) If any person com-
mits any offence mentioned in sections 150 to 152, he may be ar-
rested without warrant or other written authority by any railway serv-
ant or police officer not below the rank of a head constable.

(2) If any person commits any offence mentioned in sections 137 to 139,
141 to 147, 153 to 157, 159 to 167 and 172 to 176, he may be ar-
rested, without warrant or other written authority, by the officer
aurhotised by notified order of the Central Government.

(8) The railway servant or the police officer or the officer authorised, as
the case may be, may call to his aid any other person to effect the
arrest under sub-section (1) or sub-section (2), as the case may be.

* Received the assent of the President on the 23rd December 2003 and Act pub-
lished in the Gazette of India Extraordinary, Part I, Section 1, dated 23.12.2003
Pages 1-3.
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(4) Any person so arrested under this section shall be produced before
the nearest Magistrate within a period of twenty- four hours of such
arrest excluding the time necessary for the journey from the place of
arrest to the court of the Magistrate.”

4. Amendment of section 180.— In section 180 of the principal Act,—
(a) in sub-section (1),—
(i) for the words and figures “section 179", the words, brackets and
figures “sub-section (2) of section 179” shall be substituted;

(i) for the words “any railway servant authorised in this behalf or any
police officer not below the rank of a head constable”, the words
“the officer authorised” shall be substutited;

(b) in sub-section (2), for the words “The railway servant or the police
officer”, the words “The officer authorised” shall be substituted.

5. Insertion of new sections 180A to 180G.— After section 180 of the
principal Act, the following sections shall be inserted, namely :—

“180A. Inquiry by officer authorised to ascertain commission of of-
fence.— For ascertaining facts and circumstances of a case, the of-
ficer authorized may make an inquiry into the commission of an of-
fence mentioned in sub-section (2) of section 179 and may file a com-
plaint in the competent court if the offence is found to have been com-
mitted.

180B. Powers of officer authorised to inquire.— While making an in-
quiry, the officer authorised shall have power to,—

(i) summon and enforce the attendance of any person and record
his statement; .

(ii) require the discovery and production of any document;

(ili) requisition any public record or copy thereof from any office, au-
thority or person;

(iv) enter and search any premises or person and seize any property
or document which may be relevant to the subject-matter of the
inquiry.

180C. Disposal of persons arrested.— Every person arrested for an of-
fence punishable under sub-section (2) of section 179 shall, if the ar-
rest was made by as person other than the officer authorised, be for-
warded, without delay, to such officer.

180D. Inquiry how to be made against arrested person.— (1) When any
person is arrested by the officer authorised for an offence punishable
under this Act, such officer shall proceed to inquire into the charge
against such person.

(2) For this purpose, the officer authorised may exercise the same pow-
ers and shall be subject to the same provisions as the officer in charge
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of a police station may exercise and is subject to the provisions of the
Code of Criminal Procedure, 1973 (2 of 1974) when investigating a
cognizable case: ,

Provided that—

(a) if the officer authorised is of the opinion that there is sufficient
evidence or reasonable ground of suspicion against the accused
person, he shall either admit him to bail to appear before a Mag-
istrate having jurisdiction in the case, or forward him in custody
to such Magistrate;

(b) if it appears to the officer authorised that there is not sufficient
evidence or reasonable ground of suspicion against the accused
person, he shall release the accused person on his executing a
bond, with or without sureties as the officer authorised may di-
rect, to appear, if and when so required, before the Magistrate
having jurisdiction.

180E. Search, seizure and arrest how to be made.— All searches, sei-
zures and arrests made under this Act shall be carried out in accord-
ance with the provisions of the Code of Criminal Procedure, 1973 (2 of
1974), relating respectively to searches and arrests made under that
Code.

180F. Cognizance by Court on a complaint made by officer author-
ised.— No court shall take cognizance of an offence mentioned in
sub-section (2) of section 179 except on a complaint made by the of-
ficer authorised.

180G. Punishment for certain offences in relation to inquiry.— Who-
ever intentionally insults or causes any interruption in the inquiry pro-
ceedings or deliberately makes a false statement before the inquiring
officer shall be punished with simple imprisonment for a term which
may extend to six months, or with fine which may extend to one thou-
sand rupees, or with both.”.

L
THE MADHYA PRADESH GOVANSH VADH PRATISHEDH
ADHYADESH, 2004

Published in the Madhya Pradesh Gazette, Extraordinary, dated 22nd Janu-
ary, 2004.

MADHYA PRADESH ORDINANCE NO. 1 OF 2004

Promulgated by the Governor in the Fifty-fourth year of the Republic of In-
dia.

And ordinance to provide, in the interest of the general public and to main-
tain communal harmony and peace, for prohibition of slaughter of cow progeny
and for matters connected therewith.
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Whereas the state Legislature is not in Session and the Governor of Madhya
Pradesh is satisfied that circumstances exist which render it necessary for him to
take immediate action.

Now, therefore, in exercise of the powers conferred by clause (1) of article
213 of the Constitution of India, the Governor of Madhya Pradesh is pleased to
promulgated the following Ordinance :-

1. Short title, extend and commencement. — (1) This Ordinance may be
called the Madhya Pradesh Govansh Vadh Pratishedh Adhyadesh, 2004.

(2) It extends to the whole of the State of Madhya Pradesh.

(8) It shall come into force from the date of its publication in the Madhya
Pradesh Gazette.

2. Definitions.— In this Ordinance, unless the context otherwise requires,

(a) “Beef” means flesh of cow progeny, whose staughter is prohibited
under this Ordinance;

(b)  “Cow progeny” means cows, bulls, bullocks and calves of cows;

(c) “Competent Authority” means a person appointed by the State Gov-
ernment by notification to perform in any local area specified therein the func-
tions of a competent authority under this Ordinance;

(d)  “Institution” means any charitable institution registered under any
enactment for the time being in force, established for the purpose of keeping,
breeding and maintaining cow progeny or for the purpose of reception, protec-
tion, care, management and treatment of infirm, aged and diseased cow prog-
eny;

(e)  “Slaughter” means killing by any method whatsoever and includes
maiming or inflicting of physical injury which in the ordinary course will cause
death;

H “Veterinary Officer” means a person appointed as a Veterinary Of-
ficer under Section 3.

3. Appointment of Veterinary Officer. — The Commissioner-cum- Direc-
tor of Veterinary Services, Madhya Pradesh, may, by general or special order,
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appoint for the purpbses of this Ordinance, any person, or class of persons, to be
the Veterinary Officer for a local area specified in the Order.

4. Prohibition of slaughter of cow progeny. — Notwithstanding anything
contained in any other law for the time being in force as in any usage or customs
to the contrary no person shall slaughter or cause to be slaughtered or offer or
cause to be offered, for slaughter of any cow progeny.

5. Prohibition of possession of beef.— Notwithstanding anything con-
tained in any other law for the time being in force, no person shall have in his
possession beef of any cow progeny slaughtered in contravention of the provi-
sions of this Ordinance.

6. Strengthening of Institutions.— The State Government shall take nec-
essary steps for strengthening of Institutions which are engaged in Cow progeny
welfare activities.

7. Levy of charges.— The person incharge of Institution may levy such
charges as may be prescribed, for care and maintenance of infirm, aged and
diseased Cow progeny from their owners.

8. Penalties.— Whoever contravenes or attempts to contravene or abets
the contravention of the Provisions of Section 4 and 5 shall be punished with
imprisonment of either description for a term which may extend to three years, or
with fine which may extend to ten thousand rupees or with both.

9. Offences to be congnizable and non-bailable.— Notwithstanding any-
thing contained in the Code of Criminal Procedure, 1973 (No. 2 of 1974), all
offences under this Ordinance shall be cognizable and Non-bailable.

10. Power of entry and inspection.— (1) For the purpose of enforcing the
provisions of this Ordinance the Competent Authority or the Veterinary Officer or
any person authorised by the Competent Authority or the Veterinary Officer in
writing in this behalf, shall have power to enter and inspect any premises within
the local limits of his jurisdiction, where he has reason to believe that an offence
under this Ordinance has been, is being or is likely to be committed.

(2) Every person in occupation of any such premises as is specified in sub-
section (1) shall allow the competent authority, the Veterinary Officer or the per-
son authorised, as the case may be, such access to the premises as he may
requires for the aforesaid purpose, and shall answer any question put to him by
the competent authority, the Veterinary Officer or the person authorised, as the
case may be, to the best of his knowledge and belief.

(3) The provisions of Section 100 of the Code of Criminal Procedure, 1973
(No. 2 of 1974) relating to search and seizure shall, so far as may be, applied to
searches and seizures under this Section.

11. Power to remove difficulty.— If any difficulty arises in giving effect to
the provisions of this Ordinance, the State Government may within period of three
years from the commencement of this Ordinance, by order published in the Offi-
cial Gazette, make such provisions or give such directions not inconsistent with
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the provisions of this Ordinance, as appears to it to be necessary or expedient
for removing the difficulty.

12. Power to make rules. — (1) The State Government may, after coming
into force of this Ordinance, make rules for the economic rehabiliation of such
person if any, likely to be affected.

(2) The State Government may, by notification, makes rules for carrying
out the purposes of this Ordinance.

(3)  The rules made under this Ordinance shall, as soon impossible after
they are publihsed, be laid on the table of the Legislative Assembly.

; Ram Prakash Gupt
Bhopal : Governor

Dated the 22nd January, 2004 Madhya Pradesh.
®

THE MADHYA PRADESH COOPERATIVE SOCIETIES
(AMENDMENT) ACT, 2003.

[Received the assenr of the Governor on the 12th November, 2003, assent
first published in the “Madhya Pradesh Gazette (Extra-ordinary)” dated the 22nd
November, 2003]

An Act further to amend the Madhya Pradesh Cooperative Societies Act,
1960. Be it enacted by the Madhya Pradesh Legislature in the Fifty Fourth Year
of the Republic of India as follows :-

1. Short title and commencement. (1) This Act may be called the Madhya
Pradesh Co-operative Societies (Amendment) Act, 2003.

(2) It shall come into force on such date as the State Government may, by
notification appoint.

2. Amendment of Section 2. In Section 2 of the Madhya Pradesh Co-op-
erative Socities Act, 1960 (No. 17 of 1961) (hereinafter referred to as the Princi-
pal Act), for clause (n), the following clause shall be substituted, namely :-

“(n) “Housing Society” means a society, the object of which is to provide its
members plots for housing, including low density housing, dwelling houses or
flats and/or if-plots, the dwelling houses or flats are already acquired, to provide
common amenities and services including housing finance to its members through
mutual aid in accordance with the co-operative principles.

3. Insertions of new Chapter VIlI-A. After Chapter VIII of the Principal Act,
the following Chapter shall be inserted, namely :-
CHAPTER VIII-A
Special Provisions For Cooperative Housing Societies

72-A. Application of Chapter. The provisions of this Chapter shall apply to
all co-operative housing societies registered under the Madhya Pradesh Co-op-
erative Socities Act, 1960 (No. 17 of 1961).
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72-B. Member’s entitiement for plot, house and amenities and the li-
ability of the cost. (1) (a) Every member of a housing society shall be entitled to
a plot for housing including low density housing, dwelling house or a flat, as the
case may be, and in case dwelling houses or flats have already been acquired,
the common amenities and services including housing finance.

(b) The list of seniority of a member comprising his name, his father and
mother’s name, his date of birth and permanent account number of income tax, if
any, shall be maintained by the society and such list shall be prepared strictly in
accordance with his admission by the society. The list so prepared shall be pub-
lished at the end of every co-operative year by the housing society. The list shall
be updated every year by the society concerned and shall be sent to the Joint/
Deputy/ Assistant Registrar concerned of the district.

(c) Where a society gets any land from Government or any other agency on
concessional rate for the housing purposes, it shall be compulsory for the mem-
ber thereof to submit an affidavit to the effect that there is no plot/flat/ house in
his name or in the name of his family members, in that Municipal area.

(d) Alongwith the seniority list of members prepared under clause (b) every
housing society shall submit its yearly balance sheet and particular of assets
and liabilities to the Joint/Deputy/ Assistant Registrar concerned of the district.
This information shall also be made available to general public on the web-site of
the society. For this purpose service charge equivalent to 10% of the audit fee
shall be recovered from the society which shall be credited to the account of
Housing Federation maintaing the web-site.

(e) Every member of a housing society shall pay his share of cost of land,
development, construction, legal expenses, maintenance and services, as the
case may be, within the specified time as decided by the committee of the soci-
ety.

(f) If a member fails to pay such share of cost of land, development and
construction within the prescribed time, the society shall charge interest at the
rate at which the housing society is availing housing finance and in case the
default continues beyond period of two years, it shall cancel the allotment of plot,
dwelling house or flat, as the case may be.

(g) If a member fails to pay his share of legal expenses, maintenance and
services, as the case may be, within the prescribed time, the society shall im-
pose a surcharge at the rate of 20% for a period not exceeding three months and
if default continues beyond three months, the services shall be discontinued forth-
with:

Provided that such services shall not be discontinued unless the member
concerned is given a reasonable opportunity of being heard by the committee in
this behalf.

(2) Every member of a housing society shall attend every meeting of the
general body of which he receives the intimation from the Secretary of the com-
mittee of the housing society and in case of his absence without prior intimation
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to the committee he shall be liable to pay fine not exceeding Rs. 200/- for each
default, as may be decided by the general body :

Provided that no fine shall be imposed unless the member concerned is
given a reasonable opportunity of being heard.

72-C. Restriction on membership of housing society. (1) Notwithstand-
ing anything contained in this Act and the rules made thereunder, the member-
ship of a housing society shall be restricted to a specific number as may be
prescribed in the bylaws.

(2) The housing society may increase its membership up to a maximum
number, as specified in the bylaws, in such a manner that every member of the
society may get a plot/dwelling house/flat in order of his seniority and.avail hous-
ing finance, common amenities and services.

72-D. Offences. Any of the following acts shall amount to and be construed
as an offence under Section 74, namely :-

(i) Transfer of a registered plot dwelling house or flat to another person,
in violation of the provisions of this Act, Rules, Bylaws of the society or
any condition of allotment.

(ii) Tampering with the seniority of the members.

(iii) Admitting members in excess of the number prescribed in the bylaws.

(iv) Not-developing the land in accordance with the development plans of
the society.

(v) Allotment or sale of the land, in violation of the approved layout plan of
the society.

(vi) Non-development of the land which is reserved for general use of the
society such as for community hall, school or hospital, or for any other
purpose specified in the bylaws.

(vii) Not maintaining or providing services paid for by the members without
just and sufficient cause.

72-E. Penalties for offences. Every committee, officer or past officer or
member or past member or an employee or a past employee of a society or any
other person shall, without prejudice to any action that may be taken against him
under any law for the time being inforce, be liable to be punished.-

(a) for an offence mentioned in clause (i) of Section 72-D, with a fine which
may extend to Rs. 50,000/- or with imprisonment for a term which may extend to
one year or with both;

(b) for an offence mentioned in clause (ii) of Section 72-D, with a fine which
may extend to Rs. 50,000/-;

(c) for an offence mentioned in clause (iii) of Section 72-D, with a fine which
may extend to Rs. 50,000/-;

(d) for an offence mentioned in clause (iv), (v), (vi) and (vii), with a fine
which may extend to Rs. 50,000/- or with imprisonment for a term which may
extend to one year or with both”

[ J
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