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- Cancellation of allotment of dealership —
Income shown by applicant was not found
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if any information supplied by him is found
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dealership — Held. cancellation of dealership

is valid — Importance of undertaking restated 194 253
PRBITRATION AND CONCILIATION ACT, 1996
Section 37(1) (b) - Appeal against award on ground ‘no arbitration

clause’ stipulated in the contract ~ No such

JOTI JOURNAL - AUGUST 2007 ]




]

ACT/ TOPIC

NOTE PAGE

NO.

NO.

Sections 37(2) (a), -
16(2), 16 (3) & 34

objection was raised in W.S. before arbitrator

- The said plea was not advanced before civil

Court in arbitration case ~ No objection was

raised before High Court during proceeding

u/s 11 — Not asking arbitrator to rule on its

own jurisdiction — Both parties consented and
accepted that there was an arbitration clause

and proceeded on that basis — Heid, such

plea cannot be raised 196

Appeal against the partial award of the Arbitral

Tribunal u/s 37(2) is maintainable only when

Tribunal ruled that it has no jurisdiction or

Arbitral Tribunal exceeds its authority — Arbitral

Tribunal rejected the counter-claim on the

ground that it has been already settled by the

parties — This is not equivalent to the question

pertaining to the jurisdiction of Tribunal 196 (i)

CiviL PROCEDURE CODE, 1908

Sections 38, -
39, 42 & 136

Section 151 -

Order | Rule 13, -
Order Il Rule 7

Territorial jurisdiction of executing Court —
Normally the Court that passed the decree is
the executing Court — Exception — Other Court
can exercise jurisdiction only when property

is situated in their jurisdiction — Court passing
the decree may transfer the decree for execution
to the other Court where the property is situated
— Court passing the decree may also issue order
of percept u/s 46 of the Act to the other to attach
the property which is situated in their jurisdiction.
But Court passed the decree has jurisdiction

to pass restraint orders in respect of person or
property situated outside the jurisdiction to deliver
possession to judgment debtor 197

‘*Fraud’, meaning of —~ Decree obtained by
fraud is nullity and can be challenged in any
Court whenever in any proceeding decree is
sought to be enforced — It has no effect of
res judicata — Court can recall such judgment
or order by using its inherent power u/s 151
of the Act and it can be challenged in any
Court, at any time, in appeal, revision, writ or
even in collateral proceedings. It is an
exception to Article 141 of the Constitution
and doctrine of merger — Law explained 198

Objections as to non-joinder/misjoinder of
necessary parties and cause of action — Are
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Order VI
Rule 17 & Proviso,

Order VIl Rule 10
and Sections 16(b)
& 16 (d), proviso &
Section 20

Order VIl Rule 6-A

Order XIV Rule 2

Order XVII, Rule 2
Explanation

Order XXI
Rules 8474 85

Order XXII Rule 4

to be taken at the earliest possible opportunity
— Otherwise shall be deemed to have been
waived 199

Amendment of W.S. — Proviso creates a bar

— Amendment filed after evidence of three

plaintiff witnesses — No ground why amendment
could not be brought before the commencement

of trial — Granting amendment in such a

situation — Serious prejudice may cause to

the other parties. «

Trial commences — When issues are settled

and case is set down for recording evidence 201

Return of plaint — What is to be considered —
Meaningful reading of the plaint averments

to find out the real intention — Suit for partition,
declaration and injunction of immovable
properties — Situated beyond the jurisdiction

of the Court — Held, Ss.16 (b) and 16 (d) will

be applicable — Proviso of S.16 attracts only
where relief could be obtained by a personal
obedience to the decree by the defendants or
compensation for wrong to immovable property
— S.20 is residuary in nature and it is attracted
only where S.16 has no relevance 202

Counter-claim — Can be filed after filing of the
W.S. - It cannot be dismissed on the ground
of limitation — It should be decided with the suit 203

Preliminary issues, determination of —

Law explained

Question of valuation and of limitation raised

in written statement — Questions being mixed
question of law and fact — Cannot be

decided as preliminary issues 204

Before application of the Explanation of O.XVIl
R.2 of the Code, Court has to record its
satisfaction 205

Meaning of the term ‘immediately’ — Not
instantaneously but within reasonable time —
Auction sale — Confirmed within a period of

30 days from date of acceptance of bid —

Cannot be sole ground to set aside sale

after 8 years 206

Legal representative of deceased — Is entitled
to file written statement to make defence
appropriate to his character as L.R 207
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Order XXII Rule 5

Order XXXVII
Rules 1 & 3(5)

Order XLiI R 22,
Order [l Rule 2 &
Order XXXV
Rule 14

Article 12

- Legal representative brought on record — He
steps into the shoes of original party — He
cannot litigate his personal right as legal

representative : 208

- Principles to be foliowed while granting leave
to defend — Court may grant leave to defend
even though defence appears to be moonshine
— Court may impose condition that disputed
amount should be paid into Court or otherwise
secured 209

- Filing of memorandum of cross-objection
by respondent is not necessary for chalienging
a particular finding rendered against him while
the decree itself in his favour.

" Mode of proof for plea of bar under 0.2 R.2
of CPC - Production of plaint in earlier suit is
mandatory
Suit for recovery of money simplicitor loan
transaction - Decree awarded - Subsequent
suit for enforcement of equitable mortgage

- Not barred under O. 2 R. 2 in view of 0.34 200 (i),

276 -

277

R.14 of CPC - Law explained (ii) & (iii) 265
CONSTITUTION OF INDIA

- Expression ‘State’ as used in Art.12 of the
Constitution of India, meaning of —
Law explained.

M.P.State Co-operative Dairy Federation is
‘State’ within the meaning . 210

CONSUMER PROTECTION ACT, 1986

Sections 2 (1)
(d) & (0)

- Jurisdiction of Consumer Forum — Unless
there is an express provision prohibiting the
consumer forum to exercise its jurisdiction
over the matter which falls within the jurisdiction
of the Civil Court, the Forum has jurisdiction
to entertain the matter which other Courts
would aiso have jurisdiction to adjudicate —
The Act being a beneficial legislation, should
receive liberal construction
Consumer Forum has jurisdiction to adjudicate
a complaint regarding deficient and negligent
medical service rendered by the E.S.l. doctor 211 (i)
or dispensary to appeliant’s wife & (ii)
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Section 2 (1) (o) -

Meaning of ‘service’ — Railways Hospital set up
by Union of India for Railways employees as
part of service conditions — Service rendered
by such hospitals are not gratuitous service
— Such service falls within the definition of
‘service’ u/s 2 (1) (o) of the Act - Forum has
jurisdiction to entertain complaints regarding
deficiencies of such Railways Hospitals

Law laid down in the case of State of Orissa

v. Divisional Manager, LIC, (1996) 8 SCC.655
expressly overruled 212

CONTRACT ACT, 1872

Section 171 -

Order granting succession certificate in

ignorance of Banker’s lien — Held, improper as

S.171 of the Act of 1872 recognizes Bankers

such right 254

CRIMINAL PROCEDURE CODE, 1973

Section 127 (3) -

Sections 161 & 172 -

Sections 190 & 228 -

Sections 193 & 465 -

Order of awarding maintenance passed u/s

125 - Application u/s 127(3) is filed imputing

order on ground of second marriage — Staying

order of maintenance not proper 213

Interpretation or gist of statement of witness
recorded by |.O. in case diary. — Is not a

statement recorded u/s 161 — Accused is not
entitled to get copy of the same recorded by

I.O. in case diary 214

Police filed chargesheet u/s 498-A, 323 & 504

IPC — Complainant filed application before
Magistrate to the effect that on the basis of

evidence collected by police cognizance ought

to be taken u/s 406 and 307 |PC — Magistrate
ordered that prayer could be considered after
evidence — Whether the order of Magistracy is
correct? Held, No - Proper stage is stage of

framing of charge : 215

Case under Special Act filed before Sessions
Court which took cognizance without the
case being committed.

Sessions Court did not frame charge under
Special Act and proceeded — On conclusion
of trial accused was convicted u/Ss 148,
302/149 ~ Whether non-committal of the case
vitiates proceedings? Held, No.
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- Conflicting judgments of the Apex Court as
to the legality of trial without committai — Both
the judgments passed by Bench of equal
strength — Earlier judgment applicable as it is
not discussed in the later judgment -
Conviction upheld. 230

Section 220 (4) - Consolidation of two challans/chargesheet
— Two different chargesheets were filed
against the same accused one u/ss 302, 420
and 465 IPC and another u/s 25 Arms Act -
Chargesheet u/s 25 Arms Act was an offshoot
of the main case — Both chargesheets were
consolidated and were tried together — Framing
charge and trying both the challans together
—~ Not illegal in view of S. 220 (4) Cr.PC 2186

Section 313 - Examination of accused - Statement given by
accused u/s 313 is not evidence — Conviction
cannot be sustained solely upon the statement
of accused — But its effect can be considered
in light of the other evidence brought on record 226 (ii)

Section 319 - S§.319, applicability of — Application filed u/s
319 of the Act, consideration of — Should be
decided on worth of witnesses — Report of
investigation officer is irrelevant 217

Section 322 - Counter case — Could not be tried by the same
Court one after another — Accused failed to
draw attention of the Court about pendency of
the counter case — No application was moved
for holding trial by the same court — Held,
trial is not vitiated — Accused cannot claim
prejudice 218

Section 378 - What are the powers of an appellate Court
against an order of acquittal? Held, the
appellate Court has full power to review,
re-appreciate and reconsider the evidence etc 219

Sections 386 & 378 - Scope of Appellate Court to_interfere with a
judgment of acquittal — Manifest illegality and
perversity is prime consideration — Merely other
view also possible on an appraisal of the evidence,
Appellate Court cannot legally interfere with an
order of -acquittal — Even if it is of the opinion
that the view taken by the Court below on its
consideration of the evidence is errorneous 224 (iv)

JOTI JOURNAL - AUGUST 2007

307

289

303

290

v

290

291

297 g

Vi



ACT/ TOPIC

NOTE PAGE
NO. NO.

Sections 387 & 378

Sections 389
(&)

Section 394

Section 439

CRIMINAL TRIAL

Reversal of order of acquittal in appeal by

High Court — No counsel appeared on behalif

of accused —~ High Court ought to have

provided counsel by way of legal aid — Order

of High Court reversing order of acquittal set

aside — Matier remitted back to dispose of

appeal after providing opportunity of hearing

to accused 223 296

Suspension of sentence — Power of Courts —

Trial Court empowered to suspend sentence

ot jail only — Appellate Court can suspend

sentences of jail as well as fine 220 293

Abatement of appeal -~ If it is filed on the

ground of inadequacy of sentence or against

acquittal — Shall finally abate on the death of

appellant — Appeal against conviction also

abate if fine is not a part of sentence - If fine

is part of sentence, Court is duty bound to

decide appeal even no legal heir obtains

leave of Court to continue appeal 221 294

Grant of bail ~ Changed circumstances -
Grant of bail to co-accused by High Court
amounts to change in the circumstances — It
entitles identically placed another co-accused
for grant of bail by Lower Court on the principle
of parity

Judicial discipline — Order passed against the
principies settled by higher Courts amounts to 205 (i)
contempt of Court & (ii) 295

Circumstantial evidence ~ Conviction on the
basis of such evidence — Test to be satisfied for. 224 (i) 297

Time of death — Exact time of death cannot

be established by ‘rigor mortis’ — ‘Rigor mortis’
depends upon many factors temperature,
weather conditions, age, condition of the body
etc. — Opinion of doctor about time of death
based on rigor mortis — Cannot be ground to
reject ocular evidence about time of death.
Ocular evidence vis-a-vis medical evidence'
— Ocular evidence that firing took place from
long range — Medical evidence showing close
range as tattooing or charring was found on
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the wound - it depends on propellant charge,
nature of the gun and distance between victim

and the gun - In such situation ocular

evidence if trustworthy, should be relied upon 225

EVIDENCE ACT, 1872

Section 9

Section 24 & 30

Sections 25, 133

Section 120

Section 137

Last seen together — When relevant —~ Necessary ’
considerations — Duration of time gap is also
material circumstance — That is material
consideration — Possibility of any other person
meeting or approaching the deceased could

‘ completely be ruled out

ldentification of articles — Reliability — No sufficient
opportunity to see the said articles being used
by the deceased for long duration — Not carrying
any distinctive marks — Easily accessible and

available in market — Identification of such 224 (i)

articles could not be believed & (i)
Confession — If found voluntary, may be the

basis of conviction . 226 (i)

Evidence of accomplice — Normally, should

not be accepted without corroboration

Officer of the department of Revenue

intelligence under NDPS Act is not a police

Officer — Confession made before such officer

is admissible — Yet, such confession must be

subject to closer scrutiny than a confession

made to private citizens or official 242

Competent witness — Husband holding special

power of attorney of wife/plaintiff — Husband

is competent to depose for his wife as provided

u/S 120 - No adverse inference can be drawn

due to non-examination-of plaintiff/wife 227

Cross-examination is not a mere formality —
It is a mater of substance — Party is required
to put its version to shake the credibility of

statement - 228

HINDU MARRIAGE ACT, 1955

Section 13 (1) (i-a)

‘Mental cruelty’ has no comprehensive definition

— Depends on the entire human behaviour

— Cannot be assimilated in one definition —
Instances for guidance which may infer mental

cruelty is only suggestive 229
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t Sections 148
& 302/149

Section 307

Section 364-A

Sections 376 (2)
and 376-Bto D

NDIAN PENAL CODE, 1860

Case under Special Act filed before Sessions

Court which took cognizance without the case

being committed

Sessions Court did not frame charge under

Special Act and proceeded ~ On conclusion

of trial accused was convicted u/Ss 148,

302/149 — Whether non-committal of the case
vitiates proceedings? Held, No 230

Conflicting judgments of the Apex Court as to
the legality of trial without committal — Both the
judgments passed by Bench of equal strength
— Earlier judgment applicable as it is not
discussed in the later judgment — Conviction
upheld

$.307, ingredients of — Cou.t has to see

whether the act has been done with the culpable
intention or knowledge irrespective of result

— Injury caused is not always decisive factor 231

Offence u/s 364-A of the Act of 1860 may be

tried within the jurisdiction of the Court where
abduction/kidnapping takes place or threat

coupled with death if ransom is not paid or

death has been caused 232

S.376-B — Ingredients of — Custody contemplated,
meaning of — Students of the school cannot be

said to be in the custody of teacher —

Distinction between Ss. 376 (2) and 376-B to

376-D ~ U/s 376 (2) intercourse with a woman
without her consent — Whereas u/s 376-B to

376-D there would be consent on the part of

the prosecuterix but such consent has been
obtained by taking undue advantage of the

position as a public servant 233

INTERPRETATION OF STATUTES
- - Golden Rule that statutes are to be interpreted

e

according to grammatical and ordinary sense

of the word in grammatical or literal meaning
unmindful of consequence of such interpretation

has given go-by — ‘Rule of legisiative intent’

and ‘purposive interpretation, is developing

trend 234
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ACT/ TOPIC NOTE PAGE

NO. NO.
LAND REVENUE CODE, 1959 (M.P.) *
Sections 257 - Transaction took place before the period
(-1 & 170-B contemplated u/s 170-B for inquiry —
Jurisdiction of Civil Court not barred 235 315
LIMITATION ACT, 1963
Section 14 - Exclusion of time of proceeding bonafide in
court without jurisdiction — Law expiained 236 316
MOTOR VEHICLES ACT, 1988
Sections 147 & 149 - Third party risk cases vis-a-vis own damage
cases — Principle of ‘pay and recover’ applies
in former cases and not in later ones —
National Insurance Company Ltd. v. Swaran
Singh (2004) 3 SCC 297 has no application
in the own damage cases 237 317

Section 147 (b) - Insurer’s liability — Owner himself was driving
the vehicle — He was found negligent —
Section 147 does not require an insurance
company to assume risk for death or bodily
injury to the owner of the vehicle — Held,
petition u/s 166 of the Act not maintainable 238 318

Sections 166 & 168 - Motor accident — Determination of compensation
— Selection of multiplier — Law explained.
The highest multiplier of 18 for the age group
of 21 to 25 years — The lowest muiltiplier for the
age group of 60 to 70 years should be selected

for just compensation 239 319
MOTOR VEHICLES RULES, 1994 (M.P.)
Rule 233 - Claim filed through next friend in accordance

with O.XXXII Rule 1 — Rule 233 is not

applicable in such a case — Claims Tribunal

may appoint representative if it finds next

friend to be not suitable 240 322

MUSLIM LAW
- Wakfs — Once created cannot be. extinguished
— Title rest in Aimighty ~ Wakfs may be
questioned — It it is shown that Wakifs had no
intention to create a Wakf but had done to
avoid a liability 241 322

MUTATION ENTRY

- Mutation entry does not confer right of title
of property — Law explained 246 (iii) 328

JOTI JOURNAL - AUGUST 2007 X



ACT/ TOPIC NOTE PAGE

NO.

NO.

N.D.P.S. ACT, 1985

- Evidence of accomplice — Normaily, should
not be accepted without corroboration.
Officer of the department of Revenue
Intelligence under NDPS Act is not a Police
Ofticer — Coniession made before such officer
is admissible — Yet, such confession must be
subject to closer scrutiny than a confession
made to private citizens or officials 242

PENALTY

- Imposition of penalty — Aggravating and
mitigating factors in which offence has been
committed, should be delicately balanced —
Object of imposing punishment is to protect
society and deter criminals 243

PRACTICE AND PROCEDURE
- Disparaging remarks — Relevant considerations
— Not called for unless necessary for decision
as an integral part there of 244

PREVENTION OF CORRUPTION ACT, 1988

Section 2 (c) - Public servant — Officers/employees of State
Electricity Board — Held, covered under the
definition of S. 2(c) of the Act ~ A person may
be public servant in terms of another statute
Law laid down in Bimal Kumar Gupta v. Special
Police Establishment Lokayukt, 2001 (1) MPHT
330 = 2001 (3) JLJ 2 expressy overruled. 245

REGISTRATION ACT, 1908

Section 47 - Only executed and registered document — It
would be presumed that parties intended title
to pass forthwith 246 (i)

RENT CONTROL AND EVICTION

- Sub-letting — Firm (with four partners) was
tenant after dissolution of the firm — The rights
of the tenant including tenancy right had been
transferred to one of the partners who has
constituted a new firm and continued as the
owner of the firm — Held, firm is not legal
entity ~ Possession is retained by a partner
therefore no sub-letting 247
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SCHEDULED CASTES & SCHEDULED TRIBES (PREVENTION OF
ATROCITIES) ACT, 1989

Section 3(1)(x) - Case under Special Act filed before Sessions
Court which took cognizance without the case
being committed
Sessions Court did not frame charge under
Special Act and proceeded — On conclusion
of trial accused was convicted u/Ss 148,
302/149 — Whether non- committal of the case
vitiates proceedings? Held, No.

Conflicting judgments of the Apex Court as

to the legality of trial without committal —

Both the judgments passed by Bench of equal

strength — Earlier judgment applicable as it

is not discussed in the later judgment —

Conviction upheld 230 307

SERVICE LAW

- Deputation, meaning of ~ Deputing or
transferring employee to a post outside his cadre
or outside parent department is deputation.

- Whether a deputationist has legal right to
continue on deputation? Held, No 248 331

- Disciplinary proceedings against a Judicial
Officer — Power of High Court — Considerations
— High Court should take up case to protect
honest Judicial Officer against false complaints
by unscrupulous lawyers and litigants —
Disciplinary actions against subordinate
judiciary merely on the basis that orders/
judgments are wrong — Not good practice
— Such practice adversely affect the morale
of subordinate judiciary and ability to exercise
their power freely and independently 249 333

- Disciplinary proceedings can be continued
inspite of acquittal of delinquent by Criminal
Court — Disciplinary authority is required to
consider factum with regard to acquittal while
imposing punishment 250 334

- Resignation — It becomes effective from the
date of acceptance by the competent authority
— Before acceptance, it can be withdrawn —
Law explained 251 335
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PAGE
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SPECIFIC RELIEF ACT, 1963

Section 38 - Suit for permanent injunction could be filed on
the posssessory titte — Prayer for declaration
is not a condition precedent to file such a suit
— Plaintiff is not found in possession — Suit
is liable to be dismissed — Enquiry of title is
not warranted

STAMP ACT, 1899

- Section 47-A (As inserted by M.P. Act 30 of 1997)
Stamp duty - Parties entered into an agreement
on 28.8.78 — Suit for specific performance
decreed on 13.10.95 — In execution of the
decree sale deed was presented on 5.1.98
before Sub Registrar for registration ~ Held,
stamp duty has to be paid on market value
on the date on which instrument was put to
registration and not on market value prevailing
on date of agreement

SUCCESSION ACT, 1925

Section 372 - Order granting succession certificate in
ignorance of Banker’s lien — Held, improper as
S.171 of the Act of 1872 recognizes Bankers
such right

TRADE UNIONS ACT, 1926

Section 28-J (3) - Jurisdiction of Civil Court — Suit barred only
where the matters have already been referred
to Industrial Court u/s 28 (1-A) of the Act -
Dispute not falling u/s 28 (1-A) of the Act may
be resolved by the Civil Court

TRANSFER OF PROPERTY ACT, 1882

Section 52 - Doctrine of lis pendens — Suit for maintenance
’ by widow — Creating charge on the property —
Property alienated during the pendency of the
suit — Purchaser will get subject to the doctrine
of lis pendens — Widow can proceed against
the alienated property as it had not been
alienated

Sections 54 & 58 - Document ostensibly a sale deed — Burden of
proof is on the person who alleges it to be a
mortgage
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NO. NO.
WORDS AND PHRASES
- ‘Fraud’, meaning of — Decree obtained by fraud
is nullity and can be challenged in any Court
whenever in any proceeding decree is sought
to be enforced - It has no effect of res judicata
— Court can recall such judgment or order by
using its inherent power u/s 151 of the Act and
it can be challenged in any Court, at any time,
in appeal, revision, writ or even in collateral
proceedings. It is an exception to Article 141
of the Constitution and doctrine of merger —-
Law explained 198 260
- ‘Jurisdiction’ contemplated u/s 16, of Arbitration
and Conciliation Act, 1996, meaning of 196 (ii)) 254
PART-lI
(CIRCULARS/NOTIFICATIONS)
1. Notification regarding date of enforcement of the Electricity
(Amendment) Act, 2007 (No. 26 of 2007) 21
2. Notification regarding amendment in notification No. F-30-8-02-X-3,
_ dated 16" May, 2005 of the Forest Department 21
3. Notification regarding amendment in the Madhya Pradesh Transit
(Forest Produce) Rules, 2000 ‘ 21
4, AP IfETd O, 1997 P AT I IR F Hee qae SAfergE 22
5. faftre werar RIR whH,1 999 A el deh srferga 22
6. Notification dated 28" June, 2007 regarding establishment of Special
Court of Judicial Magistrate First Class 23
7. A9 5W ffy (Feliem) olR gl Sugy siftifaw, 2002 & wgfa 89 &
fafy ga srfergE 24
PART-IV
(IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS)
The Court-Fees (Madhya Pradesh Amendment) Amendment Act, 2007 25
The Madhya Pradesh Industrial Relations (Amendment) Act, 2007 26
The Madhya Pradesh Van Upaj (Vyapar Viniyaman) Sanshodhan
Adhiniyam, 2006 27
4. The Electricity (Amendment) Act, 2007 29
5. The Environment (Protection) Second Amendment Rules, 2006 35
6. Madhya Pradesh Nyay Seva Sadan Rules, 2006 36
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FROM THE PEN OF THE EDITOR

J.P. Gupta
" Director

Esteemed Readers

It is a matter of great privitege for me to have the opportunity of sharing
my views with distinguished readers of this bi-monthly Journal. The
immediate challenge before the Indian Judiciary is the tremendous explosion
of docket. The Courts are flooded with new cases because of many new
enactments. That apart pending cases are awaiting adjudication.
Consequently, it has led to insurmountable pendency. Even then, people
approach the Courts to resolve their disputes. It demonstrates that people
of this country have immense and explicit faith and trust in our judicial
system. We must preserve this faith and trust and do not allow any corrosion
at any cost.

We are under obligation to provide speedy justice, which is an
assurance extended to a citizen under the ambit of Right to Life guaranteed
under Article 21 of our Constitution. It is the best way to restore people’s
faith in the administration of justice and ‘Rule of Law’. In such a scenario
Indian Judicial System needs to find short and long term solutions to reduce
the backlog of cases and be in a position to provide speedy and fair justice
to the litigants.

Recently, various strategies and tools have been used in various
jurisdictions to lessen the burden of trials, and to ensure speedy disposal
of cases.

One of the strategies adopted for civil matters is incorporation of Section
89 of the Code of Civil Procedure wherein Alternative Dispute Resolution
System has been engrafted. The strategy adopted for criminal matters is
insertion of provisions relating to Plea Bargaining in the Code of Criminal
Procedure, 1973 by way of Criminal Law (Amendment) Act, 2005. Another
strategy, a sophisticated one, is providing the facility to extend the use of
Information Technology in day-to-day workihg of the Judge in the Court
and office.

We can say that Indian Judiciary has the aforesaid tools to go ahead
on the path of speedy and qualitative justice but the acquaintance, use and
implementation of these tools, which is expected in this direction, are yet to
gather momentum.
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First of all, we will advert to Alternative Dispute Resolution (ADR). it
should be regarded as a supplementary method in addition to the traditional
process of dispute resolution for Courts. It refers to a set of practices and
techniques to resolve disputes outside the Courts. It is mostly a non-judicial
means or procedure to the settiement of disputes. In its wider sense, it
refers to every thing to facilitate settiement, negotiations in which parties
are encouraged to negotiate directly with each other prior to some other
adjudicatory process. In the ADR mechanism, in the Indian context and
nature of litigation, ‘Mediation’ and ‘Counselling’ are most effective. By
extending use of these tools of ADR, Judges will be able to reduce the
burden in the Courts and provide speedy justice. In the aforesaid process,
results will be more effective as the parties are involved in the process and
the procedures which are employed are flexible, informal in contrast with
the rigid procedure followed in the ordinary process of dispute resolution in
the Courts of law. Courts may reduce pendency of cases relating to the
business, trade, compensation, matrimonial disputes and litigation amongst
neighbours and emotionally involved persons. The main objective of the
ADR process is to make the parties come together with a view to achieve
settlement and sustain - the relationships with real amiability.

Similarly, the concept of 'Plea Bargaining’, which is introduced in the
Indian Criminal Justice System by inserting Chapter XXi-A (containing
Sections 265-A to 265-L) in the Code of Criminal Procedure, 1973 by the
Criminal Law (Amendment) Act, 2005 with effect from 5.7.2006, is nothing
but to extend the concept of Alternative Dispute Resolution into the criminal
arena. The accused, the victim and the prosecution settle the controversy
by participation and the judge gives his approvél after being convinced.
The implementation of ADR mechanism in Criminal Justice Process is to
provide speedy and inexpensive justice to the people. It is expected that
ADR in this context will be able to bring the accused and the victim of the
crime together and help them to reach a mutual satisfactory disposition
that will not only compensate and satisfy the victim but will also restore the
relationship between the accused and the victim. It also helps in maintaining
social harmony.

Prior to the enactment of Criminal Law (Amendment) Act, 2005, Indian
Judiciary consistently opposed the concept of plea bargaining as reflected
in the judgments of the Apex Court rendered in cases of Madanlal Ram
Chandra Daga v. State of Maharashtra, AIR 1968 SC 1267, Murlidhar Meghraj
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v. State of Maharashtra, AIR 1976 SC 1929, Ganesh Mal Jashraj v. Government
of Gujrat, AIR 1980 SC 264, Thippaswamy v. State of Karnataka, 1983 Cr.L.].
1271 (SC), Kasambhai Abdulrehmanbhai Sheikh and Ors. v. State of Gujrat
and anr, AIR 1980 SC 854 and State of Uttar Pradesh v. Chandrika, AIR 2000
SC 164. In these judgments, the concept of plea bargaining was considered
to be against the public policy under our criminal justice system and on the
basis of plea‘bargaining Court couid not dispose of the criminal cases and
the Court was required to decide it on merits. But looking to the great success
of the concept of plea bargaining in United States of America, we have
adopted the aforesaid concept in our criminal jurisprudence.

Initially, in America also the concept of plea bargaining was not
welcomed by the Courts. In fact, the courts actively discouraged the accused
tfrom pleading guilty. As population increased and courts became
overcrowded and trials in every case became lengthier, expensive and
impossible, then the need was felt for such strategy which could resuit in
speedy disposal. Thereafter in the 19" century American Courts gradually
started accepting guilty pleas and by 20™ century a vast majority of criminal
cases started to be resolved with the help of plea bargaining. Now, the
concept of plea bargaining has emerged as prominent feature of American
Judicial System. At present nearly 90% of criminal cases are being settled
by piea bargaining process rather than by a jury trial. Thus less than 10% of
criminal cases go to actual trial. This success shows that the concept of
plea bargaining has the real potentiality for expeditious delivery of justice.

Piea bargaining is useful and beneficial to all concerned. The accused
is entitled to receive lighter sentence and he can save expenses of litigation
and time as well as adverse publicity against him. Under this process, victim
also plays a key role in the adjudication process. Earlier, the victim has to
satisfy himself with what the court decided. Plea bargaining settles the
victim’s anxiety and unpleasantness of hearing all details of crime analysed
at length in public. He may be able to avoid stress and price of trial. Plea
bargaining mandates the Court to pay compensation to the victim of the
crime. Meaning thereby, after completing the process victim will be entitled
to get compensation. So far the prosecution and Courts are concerned, the
time saved by the aforesaid process, may be utilized to conduct trial of
serious and heinous crimes. Another effect of this process is that number
of appeals and revisions will also be lessened and in such manner backlog
of the cases will be cleared and burden of the courts will definitely be
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reduced and we will be able to achieve the goal of speedy and qualitative
justice. ' : '

The next strategy is use of Information Technology, which is also having
an immense potential for rendering aid in the direction of speedy and
qualitative justice. Initially, to implement Information Technology in judicial
system, National Information Centre (NIC) under measure of information
Technology has taken the initiative to develop information technology
applications to the Indian Courts. But due to inadequate and insufficient
resources and manpower, it has not been able to develop the needed
package for all the district Court in India in a short time frame. Keeping in
view of the fact situation and the need of information technology in the
judicial wing of the State, a National Plan for implementation of Information
Technology in Judiciary was prepared by the e-committee and was released
on 4% August, 2005. Under the aforesaid scheme, all the judicial officers in
the country have been provided with lap top computers with a view to enable
them to work in their office, chamber and in Court. Along with the lap top
computer, the judicial officers are also being equipped with mohile
broadband internet connectivity to understand the importance of use of
information technology in the judiciary. Apart, Hon’ble the High Court of
Madhya Pradesh is also providing software of AIR which includes AIR
Supreme Court, AIR SCW, AIR all High Courts and Criminal Law Journal.
Computer training is being imparted to all the judicial officers. Importance
and areas of use of this tool in judicial work can be better understood from
the message of Hon’ble the Chiet Justice, Shri A.K. Patnaik, which finds
place in this issue. Readers are requested to go through the message.

I am extremely optimistic that with the joint efforts of all the judicial
officers, the aforesaid tools will be a well-known part of judicial system and
with the help of these tools, we will be able to achieve our dreams of speedy
justice.

Thank you.
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Hoisting of the National Flag on Independence Day by Hon’ble the
Chief Justice Shri A.K. Patnaik in the High Court of Madhya Pradesh,
Jabalpur (15.08.2007)
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Hon’ble Shri Justice Dipak Misra, Chairman, High Court Training Committee
delivering inaugural address on the opening day of the two days’ workshop
on — ‘Juvenile Justice (Care & Protection of Children) Act, 2000’ (10.08.2007).
On His Lordship’s right is Director, JOTRI

The fair and speedy delivery of justice is undoubtedly the
noblest of human aspirations. It must remain our constant goal.

- COOKE, Lawrence H.
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Fax 07671-2678833

THE MESSAGE OF HON’'BLE SHRI JUSTICE
A K. PATNAIK, CHIEF JUSTICE, HIGH COURT OF M.P.
ON THE OCCASION OF THE LAUNCHING OF
- E-COURTS IN M.P. ON 09.07.2007

On 28" December 2004, with the initiative of the then Chief
Justice of India Justice R.C. Lahoti, the Central Government
constituted an E-Committee with Dr. G.C. Bharuka as its Chairman
to assist the Chief Justice of India in formulating a National Policy
on computerization of Indian Judiciary. The National Policy and
Action Plan for implementation of Information and Communication
Technology in Judiciary was prepared by the E-Committee and
released on 4" August 2005 by the Prime Minister of India
Dr. Manmohan Singh.

One of the measures contemp/ated in the National Policy and
Action Plan is to provide to all Judicial Officers in the country with
laptop computers so as to enable them to work in their office,
chambers and in Courts. The object of such a measure is to foster
a culture of use of Information and Communication Technology and
computer usage among the decision makers of Judiciary. Along with
the laptop computers, the Judicial Officers are to be provided with
mobile broadband internet connectivity to access and disseminate
information through internet and for this purpose, each judge is to
be given user unique 1.D. and password for accessing judicial data,
etc. According to the National Policy and Action Plan, once the
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Judges start using database and accessing information from
website, it would be much faster to implement Information and
Communication Technology.in the judicial system.

Today at 6.30 p.m. His Excellency the President of India,
Dr. A.RPJ. Abdul Kalam will launch E-Courts Project in presence of
" Hon'ble the Chief Justice ‘of India, Mr. Justice K.G. Balakrishnan
and this launching of E-Courts Project will witness the beginning of
delivery of laptop computers to 12,155 Judicial Officers all over the
country and beginning of their training of meaningful use of
Information and Communication Technology. Simultaneously, the
E-Courts Project is being launched at the State level in the
conference hall of the High Court of Madhya Pradesh at Jabalpur
and at the District level by District Judges concerned in the District
Court premises. ‘

The Judicial Officers will be provided training by training
personnel deputed by the E-Committee. Initially Judicial Officers
will be able to use laptop computers for case law research available
on CDs and law related websites, preparation of judgments and
other documents using word processing software and preparation
of personal notes. Eventually, the Judicial Officers will be able to
use laptop computers for various other purposes as and when they
are trairied to use the laptop computers for such purposes and they
are provided with Application Software.

With the launching of E-Courts today, Judiciary in the State of
Madhya Pradesh has started a new phase when Information and
Communication Technology and computer usage will be adopted
for enhancing judicial productivity both quantitatively and
qualitatively. All the stake holders of the Judicial System - Judges
of the High Court, Judicial Officers of the subordinate Judiciary,
the Advocates and the litigant public must co-operate in all respects
to make the project of E-Courts launched today a great success.
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JUDICIAL CONDUCT : AN INSEPARABLE PART OF ETHICS
Justice Dipak Misra
High Court of MP
Jabalpur

A question that may be emerging and crossing your mind is whether there
is any necessity or the warrant 0 be acquainted or told about the dos and
don'ts in judicial conduct at this stage and phase of judicial life or for that matter
life. Though the aforesaid question would be penetrating and piercing into your
individual sensitivity and disturbing your perception but, an eloquent and
significant one, in the ethical conception the terms that get encapsuled are
‘challenges’ and ‘judicial education’. There can be no room for disagreement
and it can be proclaimed with absolute certitude that challenges do always
remain challenges throughout life in whatever sphere you function and the gravity
and sanctity of such challenges are more in the life of a judge when his conduct
is evaluated within the parameters of judicial education.

Be it noted with humble acceptance that some harbour the notion that
ethics cannot be taught to be implanted. There is a view that one is either
ethical or not, and there is no question of educating them in that kind of morality.
This impression is based upon an erroneous assumption that judicial ethicality
is personal. It is also pyramided by a further fallacious thinking that the conduct,
albeit judicial, is individualistic. These two, a priori notions, are to be abandoned
and ostracized. Unless one rationally does that every prescription will be viewed
as admonition and every injunction will be painful as if it is an injection that is
pierced through the spinal cord.

One should remember that judicial conduct as a species of basic ethicality
and fundamental morality does not elementarily remain in the realm of personal
perception, individual view point and semi-collective altruistic phenomenon. It
is to be borne in mind that the conduct in this sphere has to be tested on the
parameters of objectivity, paradigms of collective acceptability and principles of
social expectations founded on ancient as well as modern norms and logic, in
its connotative expanse. It may not be equated with the precise test of a laboratory
but it must have approximation in equivalence in social laboratory.

Once it is accepted by heart and permitted by mind, one should sit in a
time machine and go to the ancients and the ancestors. In the ancient days, as
the Shastras postulate, a Judge was required to have knowledge of law,
pragmatic wisdom, fearlessness, courage and impartiality. He was to be
armoured with the courage to advise the ruler as per law. A Judge was required
to keep in view what was right according to the ethical principles morality of
society, the ruler's order and the material evidence brought an record. It was
also the prescription that when there would be conflict between the established
tradition and ethical principles, the Judge should be expected to be guided to
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decide the case on the basis of ethical principles. Justice was given paramountcy.
The conduct and the righteousness of a’judgé was regarded sacrosanct as the
contrary was viewed as a path paving towards disaster and catastrophe.-A
judge while sentencing was not expected to be severe or mild. He had to follow
the tine of deserving punishment. An adjudicator, as prescribed, was not to
house anger, lust, ignorance and greed. Kautiliya had mandated:

“Samaha Serveshu Bhaveshu Vishwashya Lok Sampriyaha”
(Judges) should be impartial to all beings, trustworthy, and liked by the people”
While describing the duties of a judge, Brihaspati asseverated thus:

“Vivade Prichhati Prashanam
Pratiprashnam Tathaiavcha
Nayapurvam Vadati Yah
Pradvivaka iti Smrutah.”

With the advent of modern jurisprudence various new concepts relating.to
judicial ethics gained ground. It may not be uncerstood that the old perceptions
and views were given a go by but they required to be ironed and fitted into
appropriately to various forms of government especially in democratic set ups.
Patrick Devlin would like to put that impartiality and appearance of it are supreme
judicial virtues. EVery verdict must bear the stamp of complete fairness. In this
context, it is worth reproducing the thought of the learned author:

“The judge who does not appear impartial is as useless to
the process as an umpire who aliows the trial by battle to
be fouled or an augurer who tampers with the entrails.”

The said learned author has further proceeded to state :

“If a judge leaves the law and makes his own decisions,
even if in substance they are just, he loses the protection
of the law and sacrifices the appearance of impartiality
which is given by adherence to the law. He expresses
himself personally to the dissatisfied litigant and exposes
himself to criticism.”

Be it noted, no one appreciates a Judge to take recourse to the doctrinaire
approach. He is required to walk on the path of balance, openness of mind requisite
transparency in action, delineation of the issue with utmost objectivity, cordiality of
behaviour, appreciation of material on acceptable norms having endowed himself
with qualities of high order to function within the frame work of faw.

The aforesaid being the essential requirements of a Judge the issue of
dos and don'ts in the backdrop of ethical education acquire signification. Justice
Jackson of the US Supreme Court had observed in 1952 that ‘men who make
their way to the bench sometimes exhibit vanity, irascibility, narrowness,
arrogance and other weaknesses to which human flesh is heir’.
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Lord Chancellor Hailshamson had stated that those who sit in judgment
occasionally become subject to what he called ‘judges’ disease, that is to say a
condition of which the symptoms may be pomposity, irritability, talkativeness,
proneness to obiter dicta [that is, statements not necessary for the decision in
the case], a tendency to take short-cuts.

The role of a Judge in a democratic polity is not that easy. The Judge may
be in any ladder or sphere. It is well known, no Judge is infallible and he is also
a human being. A critical analysis of his judicial conduct and as well as human
conduct are necessary and in a way imperative. The high esteem and respect
that judiciary enjoys is not to be treated with complacence. The judiciary cannot
afford to live in an Ivory Tower and feed on its splendid deeds, for society at
large should speak about its splendid action. That is where the truth emerges
as the primary pillar. A Judge has to accept that truth is the foundation of the
Institution and the fundamental the serwceabmty of the Institution. Judge Jerome
Frank of the U.S. Court of Appeals had stated that he had

“little patience with, or respect for, that suggestion. | am
unable to conceive .... that, in a democracy, it can ever be
unwise to acquaint the public with the truth about the
workings of any branch of government. It is wholly
undemocratic to treat the public as children who are unable
to accept the inescapable shortcomings of man-made
institutions... the best way to bring about the elimination of
those shortcomings of our judicial system which are capable
of being eliminated is to have all our citizens informed as
to how that system now functions. It is a mistake, therefore,
to try to establish and maintain, through ignorance, public
esteem for our courts.” ' '

In this context it is fruitful to refer to what the Supreme Court has observed
(All India Judges’ Association Case, AIR 1992 SC 165 & AIR 1993 SC 2493, 2510).
Their Lordships observed that under the Constitution the judiciary is above the
administrative executive.... the judicial service is not service in the sense of
‘employment’. : '

Members of the judiciary exercise sovereign judicial power of the State
and hold public office as the Members of the Council of Ministers and the
Members of the Legislature. :

Viewed from the aforesaid spectrums, it is the public esteem that is
centripodal to judge’s existence, that is earth and salt. Not for nothing Earl
Warren, American Chief Justice in early 60s had said “for civilized ||fe law floats
in a sea of ethics.”

Ethics must echo in every step of the conduct for “echoes” roll from soul to
soul and grow forever and forever. Apart-from Socratian mandate to have
paticnce, ‘delineation with wisdom, consideration with sobriety and decision with
impartiality, the further aspects of ethicality are to be kept in view.
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Presently to the numerative facets, dos and don’ts. They would come

precisely within the realm or sphere of conduct, for conduct and character are
inseparable and inextricably intertwined. Conduct is a blending of many a quality.
It must have resplendence as well as total cleanliness. Hence, they are put in
one compartment to breed a wholesome judicial personality.

(a)

(b)

His conduct should be impartial which is fundamental to his duty and should
have total transparency so that he does not allow any room for criticism in
that regard.

While being impartial he should not get obsessed with attitude of ‘holier
than thou’ because the said attitudinal reflection creates a dent in the
institutional set up.

While discarding dishonesty from the core of his heart and map of his
mind he must eahdeavour to cultivate absolute intellectual honesty for an
intellectually dishonest Judge is inasmuch as dishonest as a non-ethical
judge.

He must have the filament which can brighten and heighten the credibility
of litigants by not expressing unnecessary, unwarranted, half-baked and
non-clear throughts while deciding the lis.

He should remember that quality of clear conceptual perception resulits in
ornament of profound throught which in the ultimate eventuate paves the
path of justice.

He should not give an impression either to the members of the Bar or to
the litigants that he suffers from any kind of fear, for on such impression
being given others overreach the judge and in that process, the Court.

While abandoning the fear one should not be enthusiastically and unreasonably
courageous because the same is really not courage but suppression of
inferiority complex which manifests having the contour of courage.

A judge should recluse himself from deciding a lis in which he has the
slightest interest which he alone knows. '

It has been said long ago that it is the sacrosanct duty of a judge to throw
overboard any kind of self hypocrisy as the same corrodes the marrows of
his judicial personality.

He must look presentable in the Court as well as out of Court, for
presentableness is an insegregable aspect of a judge. Let no one forget that
simplicity and presentableness go hand in hand as two non-separable twins.

A judge must present himself with utmost dignity but the said dignity has
to be totally bereft of ego and reflective of institutional dignity.

His every word and action must convey “a neutral and impartial Judge”.
Even his silence must also speak of his impartiality.

A judge as an ethical person must remember that only honour that never
grows old and it is the honour that alone matters.
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(n)

(0)
(p)

(z-0)

A judge while conducting the business in the Court should be well
acquainted with the law and should not pretend knowledge as that wouid
become his Waterloo.

Do not be impatient as a hurried man is basically restless. ‘Inordinate
patience’, as Brennan J. would put it, is a positive quality of a judge.

A judge must acquaint himself with the changing milieu and existing social
turmoil and acquit himself with acceptable sensibility so that his ethical
perception is not jeopardized.

He must follpw the precedents and not behave in a fanciful manner as that
would be judicial impropriety.

A judge should not throw his weight around in the name of self-respect or
discipline as the said attitude demeans the personality.

A judge must not yield to passion, emotion, sentiments in the name of
mercy as that is regarded as a part of erratic conduct.

He should endeavour to develop conceptual clarity and not throw tantrums
as it is regarded as inadequacy and inefficiency.

He should have respect for the litigants, witnesses and the staff, for that
brings respect and puts one on a pedestal.

One should speak less and hear more so that one can save time and
simultaneously one should develop techniques of one’'s own within
permissible range to avoid wastage of court’s time.

A judge should never think that he is in employment but a functionary in a
constitutional wing which is powerful because of its alpine serenity and
protective prowess for liberty.

A Judge should inspire and imbibe himself to respond positively to meet
the challenge of the new millennium.

He should maintain harmony in the fraternity and sustain the public
confidence as public power has been resposed in him.

There should be no deviant in behaviour as that does guiliotine the faith of
the pubilic. '

He should not develop syndromes of judge’s disease as they are incurable
and only become extinct with death-both civil and natural.

(z-it) Remember, when you stand, you want people to say here he stands like a

colossus with Himalayan patience, Pacific serenity and Everstian height —
every inch a judge.

In conclusion, it may be said with all earnestness that the aforesaid dos

and don’ts should never be regarded as sermons from the puipit, for they are to
be treated as principles to be practised in functional ground reality.
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BI-MONTHLY TRAINING PROGRAMME

Following five topics were sent by this Institute for discussion in the bi-

monthly district level meeting of February, 2007. The Institute has received
articles from various districts. Articles regarding topic no. 1, 3, 4 & 5 received
from Jabalpur, Balaghat, Guna and Ujjain respectively, are being included in
this issue. As we have not received worth publishing article regarding toplc no.

1.

2 Institutional Article is being published on this topic:

Explain the mode of proof of sanction for prosecution where such a
sanction is condition precedent for taking cognizance by Court?

Ife =g gIR1 weE o oW & oy aiftaio 3 Wreft gdadt ot @ @e O
ref Rig frdy o & O TwenEa?

Whether a Court can take judicial notice of notifications issued by

- Government?

T T A GRS SifrgEel & =i arden a wad & ?

Describe the procedure which is required to be followed for detention of
judgment-debtor in civil prison and for seeking police aid in execution of a
decree.

o et 2 Rifer RT3 g oy o v et o et # e e Ry
T & YA A aTel e aHHey |

Whether a finding adverse to a party in a suit, not having a right to challenge
the same in appeal, has the effect of res judicata?

1 918 o el TETR B feg R wran Y forepd, ROy ardier & AR & @ ot
I TE &, YT IR B YA AT §°

Describe the extent of jurisdiction of Appellate Court to impose sentence
in an appeal against acquittal?

T @ frog ot ¥ TUe SRRIfT TR A i e & SR @
R T g ?
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e R WEE P R afre 8 W@ofy gdadt wd
M W ol Rig R om & AN
e srfererT
foren w@eg
SRR Y2 B Sk D & O Bowd e & wrafie saare &1 wféra s faan

S AR B, R et Rk st & we & qd et Wy sfaia ¥, 4 e

' -
1.

JUE Ufcham |ide 1973 A &)1 197 & Siaifa <radel AR &l |awi a1 AT
58 ¥R sy & o freras AR 3 il ¥ 5 0N sroxiy orw vl wctat 7 g
T E

geraR AR fifaa—-1988 & gR—19 & IFAR IR1-7, gR-1—-10, ORI ~11,
gRI-1 3 3R 9R1—1 5 B AN f5ad w1aq I8 fHewia & s e da g fawan
gl

APy AFTH 1959 H IR-39 & FTUR fHA afdd & eg a)1-3 & o=
& suy & qEg A |

IR ARATH—-1961 B UR-279 B FPAR UR1 275-T, 275-4", 276,276
T, 276, 276 (M), 276 '/, 276 B, (A", 276 /W', (A, (),
277,277 T YA GRT 278 B HT JUNY P TG H |
fomes vard afifam 1908 & a’T 7, @ IgER fUFEH B R aURIY B
T A |

@ fsr ARl Sfifm 1954 A 9] 20, & IFER I B SiEl
UG D Y A |

fafd fsg frn—wemy (Faro) afafm 1967 & arT 17 & AR s aa &
A AINY B T H |

g fpdr aififgw A eRfa Syt & sl & =—mneer, e Qa® sreran fa aafa

ER1 AR erRTel & aifvlioe 3 Rk WAl ¥ siftrio @efy smawas 8
Sugfd far ar 3, 9o R @ afriem Wipla @ Swie Afvefa sl 6 |
rTerd gIRT el foran o waa &, ¥ Ry F wre 3 5 Saw st & suefaa swe
Rrell @ ford arftror WPy ~maTer g1 He o &g gdad ¥ &

mwwmﬁm%ﬁ?mﬁwm%ﬁmawwaﬁ%qﬁm

Wiy qdad! o & 79 ARG TPhy TH e 1 AR 1 B ? 3 e A SR
aftfrEt § aftor W@l vl e & AR T8 99 TS T, o 39 wR ¥ gEiTd
w1fes geerar o) A sy S sniféra & i B
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W fawg & TR § 7GT HigT g A%g 9. V. W99, U. 1. 3R, 1954 g
I 637 ¥ W wared =aRTer gR1 I AR R wan ¥ % o aiftdom Wy
T ¥ e =R e B ¢ T W s W Smital R AR e @ vemna ar mn g,
TEl 39 N1eT g1 & YHITONT =1 anfed) b aruvrey i @y arelt anfaes |l wopd) & arel
WD & 98 WRgd ) T8 N | "G IeIaH ey B I8 A9 NGl ARG T
ER®IET 71 & R, U. . A% 1948, T Rt 82 ¥ vRiRa Afy w anmenfa ¥

RIS faveg ORIE< O, U. 1Y, 9. 1973 9 &I 2131 F A
ateg =raerd §RT LR fFar 1 & 5 W@ aiftmior ®iefy & smeer & wReH &
e B o SRTY IS R dret qedl @ i fhan T 9 ag R A @ for f wopd
B AT ISP & AHEY I 2T YR b1 T o, YeIh & HIET YRS BN Y SIeI R
RERS

AT FHEICT faveg A5 Ya¥ WY, V. Y. HR. 1979 G PIE 677 A
AR FaTed =arerd g1 g T et geaqul &, O i Wi wftn ok
ﬁ%ﬁmmﬁg%aﬁﬁeﬁﬁaﬁmw%ﬁaaﬁwmwﬁam$ﬁﬁm?ﬁ
o1 ABRT oM RRT aroRTe A e aTeY e ve wigfie @ S iR o wega R s
T YHIG D1 TIET TR BR AFHITAT WPy FHIOR & T GHh & |

N TR . P. AN Aeg FfcE W, 2005 (2) . @ & A-35 0
A e e G 98 i f ¥ 6 ol i Wpf @ ome o
39 3y Ta qol &, U ATl 3 Ao 91 dTel §aT PR §IR1 AR H ST AR
TY WOl A Y, I AR S vl WISI STeral o HIel b SuERe |iey WRd I
PRI TPy gwfd o 5 W ¥ | 59 99 N g0 el [deg gReT §eT WY,
1958 f. & 7. 279 & ~RAF =@ N AT & |

Wmmﬁmmﬁmﬁwwam%%ﬁ
ST TNGRT BT M 7 3T H YUl ¥, For IHA ST A A grel 9l va e
F SR AN B 79 A 2 arer TR srerar 3y luaRes el & afior Wl Rig
& N FE &, g s aRiga afs A SR A URIY S B qlel ALl UG HEW
TGN & FIfRe & YR Fifa T8t &, g a8 A o= & o 6 iy 71fda w< arer
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'[On the above subject it would also be useful to refer that in State of
Mabharashtra and others v. Ishwar Piraji Kalpatari, AIR 1996 SC 722, Hon’ble
Apex Court has observed that —
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“We should not find any warrant, in law, which require a
statement being made while according sanction that the
Officers signing the order had presently scrutinized the file
and had arrived at the required satisfaction. In the Preamble
of the sanction order it is categorically stated “and where
as the Government of Maharashtra having fully examined
the material before it and consider all the facts and
circumstances disclosed here in, is satisfied that there is a
prima facie case made out against the accused person and
it is necessary in the interest of .justice that the accused
should be prosecuted in the Court of competent jurisdiction
for the offence”. This prima facie show that there has been
an application of mode and that the material on record has
been examined by the concerned officers before according
sanction. In view of the aforesaid there was absolutely no
justification for the learned Judge of the High Court to
observe that any such statement as indicated by him was
required to be made in the order”

In another case State v. K. Narasimhachary, AIR 2006 SC 628, Hon’ble Apex
Court held that sanction order u/s 19 of Prevention of Corruption Act, 1988
issued by the State Government in the name of the Governor of State and
authenticated by the Secretary according to the rule of Executive Business is a
public document within the meaning of Section 74 of the Evidence Act and a
public document can be proved in terms of Sections 76 to 78 of the Evidence
Act. A public document can be proved otherwise also. The sanction order is not
an opinion. Therefore, provision of Section 47 of Indian Evidence Act is not
applicable. Hence, the mode of proving the opinion of expert is not required to
be foliowed.

In conclusion it can be said that an order of valid sanction can be proved
by producing the original sanction which itself contained the facts constituted in
the offence on the grounds of satisfaction or by adducing evidence aliunde so
that the facts were placed before the sanctioning authority and the satisfaction
arrived at by it if such facts not contained in the original sanction order. The
order of sanction is a public document. Therefore it can be proved as the
public document according to Sections 76 to 78 of the Evidence Act.]1

'[Supplied by the Institute]
[
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WHETHER A COURT CAN TAKE JUDICIAL NOTICE OF
NOTIFICATION ISSUED BY GOVERNMENT

- Institutional Article
- Kapil Mehta,
Deputy Director, JOTRI

The issue relating to takin'g of judicial notice of notifications issued by
government comes before the Courts regularly Therefore, it is necessary to
examine this issue at length.

In this regard Sections 56, 57 and 78 of the Indian Evidence Act, 1872 are
relevant which run as under:

$.56. Fact judicially noticeable need not be proved. —No fact of which
the Court will take jUdlC|a| notice need be proved.

S.57 Facts of whlc_h‘ Court must take 1ud|c|al no_ticé.— The Court shall
take judicial notice of the following facts: —

(1) All laws in force in the territofy of India;

(2) All public Acts passed or hereafter to be passed by Parliament of the
United Kingdom, and all local and personal Acts directed by Parliament of the
United Kingdom to be judicially noticed;

(3) Articles of War for the Indian Army, Navy or Air Force;

(4) The course of proceeding of Parliament of the United Kingdom, of the
Constituent Assembly of India, of Parliament and of the legislatures established
under any laws. for the time being in force in a Province or in the States;

{5) The accession and the sign manual of the Sovereign for the time being
of the United Kingdom of Great Britain and Ireland.

(6) All seals of which English Courts take judicial notice : the seals of all
the Courts in India and of all Courts out of India established by the authority of
the Central Government or the Crown Representative : the seals of Courts of
Admiralty and Maritime jurisdiction and of Notaries Public, and all seals which
any person is authorized to use by the Constitution of an Act of Parliament of
the United Kingdom or an Act or Regulation having the force of law in India:

(7) The accession to office, names, titles, functions, and signatures of the
persons filling for the time being any public office in any State, if the fact of their
appointment to such office is notified in any Official Gazette.

(8) The existence, titlé, and national flag of every State or Sovereign
recognized by the Government of India;

(9) The divisions of time, the geographical divisions of the world, and public
festivals, fasts and holidays notified in the Official Gazette;

(10) The territories under the dominion of the government of India,
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(11) The commencement, continuance, and termination of hostilities
between the Government of India and any other State or body of persons;

(12) The names of the members and officers of the Court, and of their
deputies and subordinate officers and assistants, and also of all officers acting
in execution of its process, and of all advocates, attorneys, proctors, vakils,
pleaders and other persons authorized by law to appear or act before it;

(13) The rule of the road, on land or at sea.

In all these cases and also on all matters of public history, literature, science
or art, the Court may resort for its aid to appropriate books or documents of
reference.

If the Court is called upon by any person to take judicial notice of any fact,
it may refuse to do so, unless and until such person produces any such book or
documents as it may consider necessary to enable it to do so.

S.78. Proof of other official documents.— The following public
documents may be proved as follows : —

(1) Acts, orders or notifications of the Central Government in any of its
departments, or of the Crown Representative or of any State Government or
any department of any State Government, — by the records of the departments,
certified by the heads of those departments respectively.

or by any document purporting to be printed by order of any such
Government or, as the case may be, of the Crown Representative;

(2) the proceedings of the Legislatures, —

by the journals of those bodies respectively, or by published Acts or
abstracts, or by copies purporting to be printed by order of the Government
concerned;

(3) proclamations, orders or regulations by Her Majesty or by the Privy
Council, or by any department of Her Majesty’s Government,

by copies or extracts contained in the London Gazette, or purporting to be
printed by the Queen’s printer,

(4) the acts of the Executive or the proceedings of the Legislature of a
foreign country,—

by journals published by their authority, or commonly received in that
country as such, or by a copy certified under the seal of the country or sovereign,
or by a recognition thereof in some Central Act;

(5) the proceedings of a municipal body in a State—

by a copy of such proceedings, certified by the legal keeper thereof, or by
a printed book purporting to be published by the authority of such body;

(6) Public documents of any other class in a foreign country, —
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by the original, or by a copy certified by the legal keeper thereof, with a
certificate under the seal of a Notary Public, or of an Indian Consul or diplomatic
agents that the copy is duly certified by the officer having the legal custody of
the original, and upon proof of the character of the document according to the
law of the foreign country.

A bare perusal of Sections 56 and 570f the Indian Evidence Act shows that
all laws in force in India are judicially noticeable and that there is no need to
prove what the law is. Section 78 of the Evidence Act provides that notifications
of the Central and State Government and of their departments may be proved
by the records of the department, certified by the heads of departments
respectively.

Therefore, it is apparent from aforesaid provisions that unless amount to
law, notifications are required to be proved in the manner provided u/s 78 of the
Evidence Act.

In this connection, the Gwalior Bench of Madhya Bharat High Court in the
case of Pannalal and another v. The State, MANU/MP/0014/1952 = 1953 Cri.L.]
605 considered the matter relating to proof of the notification issued by the
Textile Commissioner under Clause 15 of the Madhya Bharat Textile Control
order. It was observed by the Court that ‘there can be no doubt that an order
made under Section 3(1), Essential Supplies (Temporary Powers) Act, 1946
falls within the definition of “indian Law” given in Section 3 Clause (27a}, General
Clauses Act.  ......... But such a notification is clearly an executive order and
cannot be said to be included in the definition given in the General Clauses Act
of the words “Indian Law”. Therefore, in this case the Madhya Bharat High
Court was of the view that such a notification was not judicially noticeable.

The question in hand was again considered by the Division Bench of Nagpur
High Court in the case of Mathuradas v. The State, reported in AIR 1954 Nagpur
296. In this case, the Court opined that notification issued by a Government,
fixing the retail price of yarn under the Cotton Textiles (Control) Order, 1948,
published in the Madhya Bharat Gazette does not amount to law, therefore, it
was held that a Court is not entitled to take judicial notice of a notification
published in the Gazette and also that the fact of publication of notification has
to be proved in the manner provided for in Section 78, Evidence Act.

The Full Bench of Madhya Bharat High Court in the matter or State v.
Gopal Singh, MANU/MP/0026/1955 = 1956 Cri.L.J 621 placing reliance upon the
decisions in Edward Mills Co. Ltd. v. State of Ajmer, AIR 1955 SC 25 and State of
Bombay v. P.N. Balsara, AIR 1951 SC 318, which emphasized the distinction
between an order or notification issued by an authority of State in exercise of
its legislative and executive functions, dissented from the decision in Mathuradas
(supra) and has held that —
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“Judicial notice can be taken of a notification issued by the
Government or any competent authority in the exercise of
delegated power of legislation but a court has discretion,
under the last paragraph of Section 57 Evidence Act, to
refuse to take judicial notice of a notification made in exercise
of delegated power of legislation unless the notification is
produced.”

. The Court further held that —

“Judicial notice cannot be taken of a notification issued by
any authority in the exercise of its executive functions.”

The question relating to a post constitution order or notification in the context
whether it amounts to law was considered by the Supreme Court in Jayantilal
Amratlal v. F.N. Rana, AIR 1964 SC 648. The notification considered in this case
was issued by the President under Article 258 of the Constitution entrusting to
the Commissioners of Divisions in the State of Bombay, the functions of the
Central Government under the Land Acquisition Act, 1894. The question before
the Supreme Court was whether this notificatior amounted to law under Section
87 read with Section 2 (d) of the Bombay Reorganization Act, 1960, and
continued to be effective after the reorganization of the State of Bombay into
two States, namely the State of Maharashtra and the State of Gujarat. In holding
that the notification amounted to law, the Court pointed out that the effect of the
notification was that, wherever the expression “appropriate Government”
occurred in the Land Acquisition Act in relation to the provisions for acquisition
of land for the purposes of the Union, the words “appropriate Government or
the Commissioner of the Divisions having territorial jurisdiction over the area in
which the land is situate” were deemed to be substituted and in other words the
Act was deemed to be pro tanto amended. The Court further observed as follows:

“This is not to say that every order issued by an executive
authority has the force of law. If the order is purely
administrative, or is not issued in exercise of any statutory
authority it may not have the force of faw. But where a
general order is issued even by an executive authority which
confers power exercisable under a statute, and which
thereby in substance modifies or adds to the statute, such
conferment of powers must be regarded as having the force
of law.”

The decision rendered in the case of Mathura Das (supra) was finally
overruled by the Full Bench of Madhya Pradesh High Court in State of Madhya
Pradesh v. Ramcharan, AIR 1977 MP 68 and it was observed by the Court that
Mathura Das (supra) was wrongly decided and it failed to notice the distinction
between statutory and non statutory notification. Therefore, the view that a
statutory notice fixing price has not the force of law is clearly erroneous.
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In the case of Ramcharan (supra) it was observed in para 8 that —

Cen, our legal order and jurisprudence based on the
Constitution, “law” is not limited to legislative enactments.
All forms of delegated legislation and conditional legisiation
amount to law. All orders and notifications made and issued
under statutory powers and which are legislative in nature
amount to law........... "

The Court further observed that—

“A comparison of Sections 57 and 78 of the Evidence Act
goes to show that Acts, orders or notifications of the Central
or any State Government require proof in the manner
prescribed by Section 78, unless they amount to law in force

”

and can be taken judicial notice of under Section 57..........

in Ramcharan’s case (supra), Madhya Pradesh High Court held that all
orders and notifications made and issued under statutory powers and which
are legislative in nature amount to law. A statutory order or notification will be
legislative in nature if in substance it adds to, supplements, modifies or amends
a statute or exempts certain matters from its operation.

While answering the question whether notification issued u/s 7(1) of the
Telegraph Wires Act is judicially noticeable, the Court opined that such a
notification amounts to law and should be taken judicial notice of under Section
57 (1) of the Evidence Act.

CONCLUSION

In view of above, it is crystal clear that judicial notice u/s 57 of the Evidence
Act can be taken of notification issued under statutory powers and which
amounts to law and if a notification is issued in exercise of executive functions,
it does not amount to law and therefore, it has to be proved in accordance with
Section 78 of the Evidence Act.

Common sense (which, in truth, is very uncommon) is the
best sense I know of: abide by it; it will counsel you best

- MAHON, Lord, ed.
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THE PROCEDURE WHICH IS REQUIRED TO BE FOLLOWED
FOR DETENTION OF JUDGMENT-DEBTOR IN CIVIL PRISON
AND FOR SEEKING POLICE AID IN EXECUTION OF A DECREE

Judicial Officers
District Balaghat

To send a judgment-debtor in jail in execution proceedings is one of the
toughest jobs in execution proceedings. in the Code of Civil Procedure and also in
the Rules and Orders Civil there are some provisions that provide some restrictions
and also procedure regarding sending of a Judgment-debtor into the jail.

Section 51 of the CPC provides the procedure in execution. One of the
mode as provided in sub section (c) of Section 51 is by arrest and detention of
judgment-debtor in prison. This Section provides:

Subject to such conditions and limitations as may be
prescribed the Court may, on the application of the decree-
holder, order execution of the decree—

(c) by arrest and detention in prison;

[Provided that, where the decree is for the payment of
money, execution by detention in prison shall not be ordered
unless, after giving the judgment-debtor an opportunity of
showing cause why he should not be committed to prison,
the Court for reasons recorded in writing, is satisfied—

(a) that the judgment-debtor, with the object or effect of
obstructing or delaying the execution of the decree, —

(i) is likely to abscond or leave the local limits of the
jurisdiction of the Court, or

(ii) has, after the institution of the suit in which the decree
was passed, dishonestly transferred, concealed or
removed any part of his property, or committed any
other act of bad faith in relation to his property, or

(b) that the judgment-debtor has, or has had since the date
of the decree, the means to pay the amount of the decree
or some substantial part thereof and refuses or neglects
or has refused or neglected to pay the same, or

(c) that the decree is for a sum for which the judgment-
debtor was bound in fiduciary capacity to account.

Sections 55 to 59 provide procedure for arrest and detention and time
during which and the persons who could be arrested. Provisions also restricted
the arrest of women in execution of decree for money. There is one more
restriction regarding minimum amount of money for which detention of a judgment
debtor can be made. A person cannot be detained in civil prison in execution of
a decree for payment of money not exceeding two thousand rupees. There are
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certain situations in which a person who was detained should be released.
Sections 55 to 59 provide: —

S.55. Arrest and detention. — (1) A judgment-debtor may
be arrested in execution of a decree at any hour and on
any day, and shall, as soon as practicable, be brought
before the Court, and his detention may be in the civil prison
of the district in which the Court ordering thé detention is
situate, or where such civil prison does not afford suitable
accommodation, in any other place which the State
Government may appoint for the detention of persons
ordered by the Courts of such district to be detained :

Provided, firstly, that, for the purpose of making an arrest
under this section, no dwelling-house shall be entered after
sunset and before sunrise:

Provided, secondly, that no outer door of a dwelling-house
shall be broken open unless such dwelling-house is in the
occupancy of the judgment-debtor and he refuses or in any
way prevents access thereto, but when the officer
authorized to make the arrest has duly gained access to
any dwelling-house, he may break open the door of any
room in which he has reason to believe the judgment-debtor
is to be found:

Provided, thirdly, that, if the room is in the actual occupancy
of a woman who is not the judgment-debtor and who
according to the customs of the country does not appear in
public, the officer authorized to make the arrest shall give
notice to her that she is at liberty to withdraw, and, after
allowing a reasonable time for her to withdraw, and giving
her reasonable facility for withdrawing, may enter the room
for the purpose of making the. arrest:

Provided, fourthly, that, where the decree in execution of
which a judgment-debtor is arrested, is a decree for the
payment of money and the judgment-debtor pays the
amount of the decree and the costs of the arrest to the
officer arresting him, such officer shall at once release him.

(2) The State Government may, by naotification in the
Official Gazette, declare that any person or class of persons
whose arrest might be attended with danger or
inconvenience to the public shall not be liable to arrest in
execution of a decree otherwise than in accordance with
such procedure as may be prescribed by the State
Government in this behalf. (Also see — Rule 226 of the M.P.
Civil Courts Rules, 1961)
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(3) Where a judgment-debtor is arrested in execution
of a decree for the payment of money and brought before
the Court, the Court shall inform him that he may apply to
be declared an insolvent, and that he [may be discharged]
it he has not committed any act of bad faith regarding the
subject of the application and if he complies with the provisions
of the law of insolvency for the time being in force.

(4) Where a judgrent-debtor expresses his intention
to apply to be declared an insolvent and furnishes security,
to the satisfaction of the Court, that he will within one month
so apply, and that he will appear, when called upon, in any
proceeding upon the application or upon the decree in
execution of which he was arrested, the Court [may release]
him from arrest, and, if he fails so to apply and to appear,
the Court may either direct the security to be realized or
commit him to the civil prison in execution of the decree.

In K. AL. RM. RM. Alagappan v. Rajaguru & Co., AIR 1985 Mad. 353, it has
been held that simple default by the judgment-debtor in payment of the decretal
amount to the decree-holder is not enough for the executing Court to order
arrest of the judgment-debtor. The decree-holder must prove that the judgment-
debtor is having enough funds to pay and is purposely evading or delaying to
pay the decretal amount.

In K. Karunakaran Shetty v. Syndicate Bank, AIR 1990 Kant 1, it has been
held that it is the decree-holder who has to demonstrate that the judgment-
debtor has wilfully with the mala-fide intention, to deprive the benefit of the
decree, is refusing to pay the decretal amount inspite of having sufficient means
to pay. If the decree-holder has not discharged this burden by cogent evidence,
order directing arrest and detention of judgment-debtor in Civil Prison will be
invalid.

$.56 provides that the Court shall not order the arrest or detention in the
civil prison of a woman in execution of a decree for the payment of money and
S.57 says, the State Government may fix scales, graduated according to rank,
race and nationality, of monthly allowances payable for the subsistence of
judgment-debtors. (Also See: Rule 227 of the M.P. Civil Courts Rules, 1961).

S.58 is related with detention and release, it says-

(1) Every person detained in the civil prison in execution of a
decree shall be so detained, —

(a) where the decree is for the payment of a sum of money
exceeding five thousand rupees, for a period not exceeding
three months, and,

(b) where the decree is for the payment of a sum of money
exceeding two thousand rupees, but not exceeding five
thousand rupees for a period not exceeding six. weeks:
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Provided that he shall be released from such detention before
the expiration of the [said period of detention]-

() on the amount mentioned in the warrant for his detention
being paid to the officer incharge of the civil prison or

(i) on the decree against him being otherwise fully satisfied,
or

(i) on the request of the person on whose application he has
been so detained, or

(iv) on the omission by the person, on whose application he
has been so detained, to pay subsistence-allowance:

Provided, also, that he shall not be released from such
detention under clause (ii) or clause (iii), without the order
of the Court.

[(1-A) For the removal of doubts, it is hereby declared that
no order for detention of the judgment-debtor in civil prison
in execution of a decree for the payment of money shall be
made, where the total amount of the decree does not exceed
(two thousand rupees)].

(2) A judgment-debtor released from detention under this section shall
not merely by reason of his release be discharged from his debt, but
he shall not be liable to be re-arrested under the decree in execution
of which he was detained in the civil prison.

In Kesar Singh v. Karam Chand, AIR 1937 Lah 253, it has been held, that
immunity from re-arrest exist only when the judgment-debtor has been actually -
detained in prison and not where he has been merely arrested.

S. 59 provides release on ground of iliness -

(1) At any time after a warrant for the arrest of a
judgment-debtor has been issued the Court may cancel it
on the ground of his serious illness.

(2) Where a judgment-debtor has been arrested, the
Court may release him if, in its opinion, he is not in a fit
state of health to be detained in the civil prison.

(3) Where a judgment-debtor has been committed to
the civil prison, he may be released therefrom-

(a) by the State Government, on the ground of the
existence of any infectious or contagious disease, or

(b) by the committing Court, or any Court to which that
Court is subordinate, on the ground of his suffering
from any serious illness.
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(4)

A judgment-debtor released under this section may be re-
arrested, but the period of his detention in the civil prison
shall not in the aggregate exceed that prescribed by Section
58.

Order 21 Rules 11, 11-A, 37 to 40 also provide procedure regarding arrest
and detention of a judgment-debtor. Sub-rule (1) of Rule 11 provides procedure
for initiation of execution proceedings. For initiation of execution there may be
an oral application for arrest of judgment-debtor. As provided in sub rule (1) of

Rule 11-

(1) Where a decree is for the payment of money the
Court may, on the oral application of the decree-holder at
the time of the passing of the decree, order immediate
execution thereof by the arrest of the judgment-debtor, prior
to the preparation of a warrant if he is within the precincts
of the Court.

Order 21 Rules 37 to 40 provide procedure for arrest and detention. These
provisions provide that court has discretion to issue show cause to the
judgment -debtor before sending him to jail. It is also provided that subsistence
allowance must be deposited in advance. These Rules are reiterated here: —

R.37. Discretionary power to permit judgment-debtor
to show cause against detention in prison.— (1)
Notwithstanding anything in these rules, where an
application is for the execution of a decree for the payment
of money by the arrest and detention in the civil prison of a
judgment-debtor who is liable to be arrested in pursuance

of the application, the Court [shall], instead of issuing a -

warrant for his arrest, issue a notice calling upon him to
appear before the Court on a day to be specified in the
notice and show cause why he should not be committed to
the civil prison:

[Provided that such notice shall not be necessary if the
Court is satisfied, by affidavit, or otherwise, that, with the
object or effect of delaying the execution of the decree, the
judgment-debtor is likely to abscond or leave the local limits
of the jurisdiction of the Court.] ‘

(2) Where appearance is not mgde in obedience to the
notice, the Court shall, if the decree-holder so-requires,
issue a warrant for the arrest of the judgment-debtor.

R. 38. Warrant for arrest to direct judgment-debtor to
be brought up.— Every warrant for the arrest of a
judgment-debtor shall direct the officer entrusted with its
execution to bring him before the Court with all convenient
speed, unless the amount which he has been ordered to
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pay, together with the interest thereon and the costs (if any)
to which he is liable, be sooner paid.

R. 39. Subsistence allowance.— (1) No judgment-debtor
shall be arrested in execution of a decree unless and until
the decree-holder pays into Court such sum as the Judge
thinks sufficient for the subsistence of the judgment-debtor
from the time of his arrest until he can be brought before
the Court.

(2) Where a judgment-debtor is committed to the civil
prison in execution of -a decree, the Court shall fix for his
subsistence such monthly allowance as he may be entitled
to according to the scales fixed under section 57, or, where
no such scales have been fixed, as it considers sufficient
with reference to the class to which he belongs. (Rules 229
and 230 of the M.P. Civil Courts Rules, 1961)

(3) The monthly allowance fixed by the Court shall be
supplied by the party on whose application the judgment-
debtor has been arrested by monthly payments in advance
before the first day of each month.

(4) The first payment shall be made to the proper officer
of the Court for such portion of the current month as
remains unexpired before the judgment-debtor is
committed to the civil prison, and the subsequent payments
(if any) shall be made to the officer in charge of the civil
prison.

(5) Sums disbursed by the decree-holder for the
subsistence of the judgment-debtor in the civil prison shall
be deemed to be costs in the suit:

Provided that the judgment-debtor shall not be detained in
the civil prison or arrested on account of any sum so
disbursed.

R.40. Proceedings on appearance of judgment-debtor
in obedience to notice or after arrest.— (1) When a
judgment-debtor appears before the Court in obedience to
a notice issued under Rule 37, or is brought before the
Court after being arrested in execution of a decree for the
payment of money, the Court shall proceed to hear the
decree-holder and take all such evidence as may be produced
by him in support of his application for execution, and shall
then give the judgment-debtor an opportunity of showing
cause why he should not be committed to the civil person.

(2) Pending the conclusion of the inquiry under sub-rule
(1) the Court may, in its discretion, order the judgment-
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debtor to be detained in the custody of an officer of the
Court or release him on his furnishing security to the
satisfaction of the Court for his appearance when required.

(3) Upon the conclusion of the inquiry under sub-rule
(1) the Court may, subject to the provisions of section 51
and to the other provisions of this Code, make an order for
the detention of the judgment-debtor in the civil prison and
shall in that event cause him to be arrested if he is not
already under arrest:

Provided that in order to give the judgment-debtor an
opportunity of satisfying the decree, the Court may, before
making the order of detention, leave the judgment-debtor
in the custody of an officer of the Court for a specified period
not exceeding fifteen days or release him on his furnishing
security to the satisfaction of the Court for his appearance
at the expiration of the specified period if the decree be not
sooner satisfied.

(4) A judgment-debtor released under this rule may be

re-arrested

(5) When the Court does not make an order of detention
under sub-rule (3), it shall disallow the application and, if
the judgment debtor is under arrest, direct his release.

By the.State amendments from 16.9.1960, State of M.P. has inserted
following sub-rules in rule 40 namely: —

(a)

(b)

“(6) When a judgment-debtor is ordered to be detained in the
custody of an officer of the Court under sub-rule (2) or the
proviso to sub-rule (3) above, the Court may direct the decree-
holder to deposit such amount as, having regard to the
specified or probable length of detention, will provide: —

for the subsistence of the judgment-debtor at the rate to
which he is entitled under the scales fixed under Section
57, and (See Rules 229 and 230 of M.P. Civil Courts Rules,
1961) '

for the payment to the officer of the Court in whose custody
the judgment-debtor is placed or such fees (inciuding lodging
charges) in respect thereof as the Court may by order; fix :

Provided —

(i)

(ii)

that the subsistence allowance and the fees payable to the
officer of the Court shall not be recovered for more than
one month at a time, and '

that the Court may from time to time require the decree
holder to deposit such further sums as it deems necessary.
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(7) If a dscree-holder fails to deposit any sum as
required under sub-rule (6) above, the Court may disallow the
application and diruct the release of the judgment-debtor.

(8) Sums disbursed by decree-holder under sub-ruile (6)
shall be deemed to be costs in the suit:

Provided that the judgment-debtor shall not be detained in the Civil Prison
or arrested on account of any sum so.disbursed.”

‘Enquiry’ contemplated under Rule 40 means an enquiry with regard to
defence, if any, taken by Judgment-Debtor and also to enquire into the averments
by Decree-Holder before the Judgment-Debtor is sent to civil prison.

In T.S. Ranganathan v. P.R. Mohanram, AIR 1992 Mad 322, it has been held
that finding of deliberate non-payment is necessary. Provisions of Rule 40 of
Order 21 are mandatory. Non-compliance of the provisions would amount to
vitiate the proceedings of arrest. In the case of K. Vijayan v. K.G. Kuppusamy &
Ors., AIR 2007 (NOC) 55 (Mad.) decree holder had filed execution petition to
realize decretal amount. He filed affidavit claiming that judgment-debtor sold
suit property even though same was attached before judgment. Execution Court
however, never conducted any enquiry about alleged sale. Even with regard to
the capacity or means of the judgment-debtor, Court has only drawn adverse
inference as he did not.enter the witness box to deny averment of decree-
holder regarding his means. It was also not shown whether any opportunity to
show cause was given to judgment-debtor as why he should not be committed
to civil prison as contemplated under 0.21 R.40 (1) of C.P.C. In view of said
matter, order of arrest passed by execution Court is set aside.

Detention of the judgment-debtor be made only after making an enquiry
after giving opportunity to both parties to adduce evidence in order to decide as
to whether the judgment-debtor was liable to be detained in civil prison in
execution of the decree. In the case of K. Manokaran v. A.U. Subbanna, AIR
2002 Madras 340 considering the facts of the case it was held: —

“As indicated above the application has been filed under
0.21 Rr. 10 and 11 CPC requesting to issue notice under
Rule 37 and then to issue warrant under Rule 38. In respect
of that prayer, the executing Court after hearing the counsel
for the parties has passed the order impugned issuing
warrant under Rule 38. In other words, it is clear that the
impugned order cannot be construed to be the order passed
under Order 21 Rule 40 C.P.C. If this order is established
to be an order under Order 21 Rule 40 of the Code, then it
would certainly be wrong, for the reason, ordering detention
of the judgment-debtor should be only after giving
opportunity to both parties to adduce evidence in order to
decide as to whether the judgment-debtor was liable to be
detained in civil prison in execution of the decree. But as
indicated above, there is nothing to show that in the present
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case, the order of arrest passed by the executing Court
was one made under Order 21 Rule 40 since the order
was passed only under Rule 38"

In the light of the above discussion, it shall be held that the order of arrest
passed by the executing Court without conducting enquiry as provided in Rule
- 40 and without giving a finding with regard to the means of the judgment-debtor,
is not one without jurisdiction, as the order of arrest is only under O.21 R.38
CPC. Therefore, | do no find any iilegality in the impugned order”

At least 40 Sq. Ft. area with some furniture and fan etc. should be provided
to one person. Such accommodations in a civil jail are prescribed by Supreme
Court in T.N. Mathur v. State of U.P., 1993 MPWN (II) 199 (5C).

Police help

Rule 232 of the M.P. Civil Court Rules, 1961 provides conditions under
which a decree-holder can seek police help through Court. It is desirable for
courts to keep in mind that police help should not be granted in routine manner.
Before granting police help, Court must be satisfied that execution will not be
effected without serious danger to the public peace or grave emergency. Request
for police help should be made through District Judge to District Superintendent
of Police. For clear picture of the procedure it is appropriate to reiterate the
Rule (1) of Rule 232. :

R. 232. (1) A decree-holder praying for police help in
execution shall state in his application the full reasons
thereof, supported, if tequired, by an affidavit. The Court
may further examine the decree-holder or such other
~persons as it think fit touching the necessity of Police help.
If, upon consideration of all the facts and circumstances,
the presiding Judge is of the clear opinion that there are
reasonable grounds to suppose that execution will not be
effected without serious danger to the public peace, he may
after recording his reason for so doing, make a request
through the District Judge to the District Superintendent of
Police of the district for such police aid as the latter may be
able to give in the execution of the writ. It is to be
understood that police help is to be regarded as extreme
step and it should not be recommended unless the Court
is fully convinced of the existence of a grave emergency.
The District Judge should, therefore, satisfy himself that all
other measures have failed before the request is forwarded.

All this is the procedure that has to be required to follow for detention of
judgment-debtor in civil prison and police help.

[Note : Readers are requested to go through Pashpagadan v. Gwalior Rayon
Silk, 1980 (I) MPWN 110].
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WHETHER A FINDING ADVERSE TO A PARTY IN A SUIT
NOT HAVING A RIGHT TO CHALLENGE THE SAME IN
APPEAL HAS THE EFFECT OF RES JUDICATA

Judicial Officers
- District Guna

The principle of res judicata is based on the need of giving a finality to
judicial decisions. What it says is that once a res is judicata it shall not be
adjudged again. Primarily it applies as between past litigation and future litigation.
When a matter-whether on a question of fact or a question of law has been
decided between two parties in a suit or proceeding and the decision is final,
either because no appeal was filed before a higher Court or because the appeal
was dismissed or no appeal lies, neither party will be allowed in a future suit or
proceeding between the same parties to canvass the matter again.:

Section 96 C.P.C. does not enumerate the person who can file an appeal.
But it is a fundamental principle that in order to be entitled to file an appeal, the
person must be aggrieved by and dissatisfied with the judgement. No appeal
can lie against a mere finding on a simple reason that C.P.C. does not provide
for any such appeal. (See : Smt. Ganga Bai v.Vijay Kumar & Others, AIR 1974
SC 1126.)

Now, we have to find out whether a finding adverse to a party in a suit not
having a right to challenge the same in appeal has the effect of res judicata?

Equity requires that nobody should be penalized for an omission which
occurred because of reasons beyond the control of that person. On the same
footing, long back in case of Midnapur Zamindary Co. Lt. v. Naresh Narayan
Roy, AIR 1924 Privy Council 144, where the question of occupancy right was not
decided in a previous suit but the same was disposed of on another plea, Lord
Dunedin from the Bench expressed that the point was not res judicata in
subsequent suit as defendants having succeeded on the other plea, had no
occasion to go further as to the finding against them.

In case of Abdul Rahman Mullick & other v. Azahar Ali Khan, AIR 1935
Calcutta 733 and later on in case of Kumar Pashupati Nath Malia & another v.
Shri Sankari Prasad Singh Deo & Others, AIR 1957, Calcutta 128 Hon'ble the.
Calcutta High Court laid down that a suit ended in dismissal, the defendant had
no right to appeal. So the adverse finding against the defendant in that suit will
not operate as res judicata.

The Apex Court in case of Satyadhyan GGhosal & others v. Smt. Deoragin
Devi and Another, AIR 1960 SC 941 reiterated above principle and again in case
of Smt. Ganga Bai v. Vijay Kumar and others (Supra), the Apex Court in para 25
of Judgement, held -
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“...That as the matter regarding the partition was not directly
and substantially in issue in the mortgage suit and as the
finding given by the trial court in that respect was
unnecessary and had no impact on the decision of the sunt
it could not operate as res judicata.” :

In case of Vidya v. Hans Raj, AIR 1993 Delhi 187, where Rent Control
Authority dismissed the petition of the tenant for fixation of standard rent. The
adverse finding of the Rent Control Authority as to the applicability of Delhi Rent
Control Act, will not operate as res judicata since the land lord had no right to
appeal against the adverse finding.

In case of Bhagwati Prasad v. Usha Devi & Others, AIR 1995 MP 205 it is
held that when a suit is dismissed against a party and a finding is recorded not
affecting the decree in favour of other party, such party is not competent to file
appeal u/s 96 C.P.C. against the decree on the ground that an issue is found
against him - finding would not operate as res-judicata in subsequent suit
between parties.

Againin case of M/s Ram Mohan & Company and another v. Ganesar Ginning
Company P.Ltd. Coimbatore and others, AIR 2000 Madras 1, Hon’ble the Madras
High Court expressed — that a party in whose favour the proceedings have
ended, could not have filed an appeal agalnst a finding then such a finding can
not operate as res judicata.

~ This principle was affirmed in case of Commissioners for the Port of Calcutta
v. Bhairadinram Durga Prasad, AIR 1961 Calcutta 39 (Full Bench), Tara Singh
v. Smt. Shakuntala, AIR 1974 Rajasthan 21, Corporation of Madras v. P.R.
Ramachandriah and others, AIR 1977 Madras 25 (DB), Indraj and others v the
Collector Delhi & others, AIR 1981 NOC 150 (Delhi) and Ramesh Chandra v.
Shiv Charan Das and others, AIR 1991 SC 264 and recently in case of Munnir
Mahammod v. Noor Mohammad and others, AIR 2005 Rajasthan 48.

Therefore, it is well settled from the catena of decisions of the Apex Court:
and other High Courts that when a party succeeds in a suit or appeal, an adverse
finding against him cannot be the basis of a plea of res judicata, for having
succeeded he had no occasion to prefer an appeal or have no right to challenge
such adverse finding in appeal.
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Avgfad @ fAeg aMa ¥ gve IRRINT & @ afiely

Y & AfHIRaT &1 fwr

e sftrpriTo
e wso=
URT 378 JUS fpar Jfdn (Feed @ @) § vyl & fawg onfier @ aiftraian
AT S e B O T ave ufthar dfean (Jeiem) aiffam 2005 & aRT1 378 ¥
Teler & geaq o AR @ ey onfter ot arftreRan w1 =g &1 ) & 1 O Rarfy &
378 TF R B A T8 A B e ¢ 6 v & g ordiar # avs aftRifda

I B 37N e & ATABIRAT & fRaR = & |

qus yfsha Afgar (vafes eard A |idan) & gR1 386 W el rIer & efdaal
o1 Ieerg fHa 11 T | SUS uihan |itan & aR1 386 (%) AR ® —

A & U1 386 (F) — AT T AN T e F (et § UV AR B
Iee gal ¥ AR Fide T waar § 5 afafRea Sitg o we sreran sifSRgaa, genfRerfdy, g
faanRe famar e @ faamzred g fovan g, srerar 9 S oe1 Wabdn © oiR 99 fifyr & orgER
qUeR & WA ¥l |

SRR A P ey ~rarer Sgfad & fieg aniiel & gaarE oxen & 3R
3refiIe] TITeTd & ST Bl IACHR NG B Q) TE1e & 1 34 Y o jaR qvery
BT AR ¥ | AT Afecr ot aRT 386 () F FNAT AR & 9 AYPR s, I fafyr
IR USIAY  FhaT &, ) Y 3 oW & i wRege A D R o e -

e A g1 386 (AT WRgs) — W I8 AR & arfier ~mrery 99 oRiy & frg
Ry e < o ifPrgerd b & Sy aifres g w18 &, S srdenel ey A qusey
IRT H dTel AT §IRT U S1uR1e 3 forg fear S webar o |

- 39 I%E Gfar @ 9R1 386 (F) U9 4N 386 (G wegs) sl =g &
A @ faeg ol # quel ARG o & favar/amsl & aarl & S yaem &
STAR ~TTETd VT GUIIRE & |ahd & S fafdy a1 ¢ ol O queeyl 3 e 78 < <
e e AT SUSRT UIRT B+ dret famRen ~imrers gRT & S waar & 1 afar o
URT 386 | W1 AN AT 1 AIfRTAT &1 & IHH! I MR T4 faar 78 & & orfrer 7o
T & PR 3 & 2 ¥ o e ordrelry merT avdier B AT & ART T
e A1 fAoty a1 e A8 TR G Y[R =rrer gi]T e fhan o et & |
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ATRRT B Riveg ot § avs SRRIMT B & ot =mer @ SR &
IR & Hay 7 I SRR W 98igY fIeg 7Y, WY, U, o, SR, 1966, THA.
945 Td U SRR AP HREl WIGd V9 Y fAvg HAeRre Uod, TAEAR. 1971
TH. 840 H A1g WdTed AT - GiRAT (1898) & €1=1 423 (1) (T) (IRkaT 1973
& 9N 386 & G g o e & ¥) w9 affReiRa R ¥ 6 -

If the appeal is from an order of acquittal with no prior order of sentence,
the punishment must be commensurate with the gravity of the offence. But if
the order of acquittal is preceded by an order of conviction the Court hearing
the appeal from acquittal should not impose a sentence greater than what the
Court of first instance could have imposed inasmuch as if the trial Court had
given him the maximum sentence which it was competent to give and no appeal
was preferred by the ‘accused, the State could not have approached the High
Court under any provision of the Code for enhancement of the sentence. The
interposition of the order of an intermediate Court of appeal and acquittal of the
accused by it should not put the accused in a predicament worse than that
before the trial Court.

&% 38 TR < g B, AR Aeg YaT Yo S10F T &, 2000 (1)
R TS, U —1 W AN gared Naerd N 91 386 U9 29 (2) it & @ren
IR Y AR fhar ¥ 5 Sog ey g 138 W o ifdifrem @ aea faiT
IURTY B WY H AR AU PRSP Ta Y B A SERId §U S qUSRY W 3ferh
TUSIRY R 78 R wHar S TUS Uiear it & gR1 386 P RGP B AR IR
TR gRT AR foar S wasan o qenfy Aforee Fgfia Arde | afear @t gR1 357
(3) Y arger B FY IRATE! o TR o R @ Ry R Faras $E il ger
P SR B TET ¥ | 36 IR R ¥ AR ated e S T8 Yo% § e B ¥
o RraRuT <oy @1 URT 357 (3) Wik & qed yawer @ uRRefyd B Sy g e
SR B @ St Qg 78 ¥ 13 Reafy 3 Avfaa & fiwg orda & gaig 4 <verst
& R & 99y ol AR X & el e & Al gawor o1 gRferfhdl @
A U ST B |

R g YR PR Wied ey WeRTg 9y, T g, SR, 1971 TE. 9.
840 ¥ FFHIY Qated R & FHET W A & T AT I 9 39 YBR I T fawor
T GIRT JYTAYEHI0T B €RT 147, 447, 325, 149 ¥ 29Rig T §¢ aPed R T
Ry w31 ~yrarer g1 et § Sere famn man AR siftgaor @ |mge ) A n 3|

: a’lﬂgﬁﬁ% IR & g diet A9 ST ~IRITerd | Y TS SiEl A ST e T 95
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IrIerd & fAvfa B s vd gy SvSIterd @ g1 A T8 ANRIG B BR v wAfe
USRI gNT & TS gverst ¥ afe 1R quersn wRa @ R sriel AR wate
=arer § T A wdier e W AR 1898 B URT 423 (1) (V) = Wl
1973 & aRT 386 AT RYF A AR F gL T8 auRa b i Svgfaa & ey
et T o il ey (Sed NyrTerd) O quere 3 @A 1 R dae R
AR gRT 41 TS Sversl 9@ A =78 & afos Sua! IR faR <oraer & querst @
freIRar ae fia ¥ areriq faarur =marer ffY srgar 9§ ame § o siftreas gue ]
Fapar A1 ST ey e W X §Ha §

JUE Yithal Wfedl & e 3 § Ner # qveRY 39 9 iRl 3 Seeord 5 B
AR e — 3 H URT 29 F IUSAG S IUSRT < N AifereiRen B Seera fhar wan ¥
T TR & E ARee g TUS, ATa- HRIAME 91 91 99 9§ 3iftrs & arafy &
PRGN B FoeRY B RFar RfY gr1 wiftrga o1 1 sveRe « ¥ ¢ 1 9o 71 Alinge &
9§ oIt 7afy & HRERT TF 10,000/— R F IS FHA B gUeRY A1 SH 2
Haa & R fFdi ot wforge vo 98 9 o fte ol & RN @ 5,000/~ R 9§
3 1 AT a1 T TSR < AT & |

3ug gihar G & g1 386 (&) T4 U 386 B fadd e IR IR R
g # gfanfia Rigia & 7 v ¥ 5 Avafaa @ fieg ordar 3§ snieliy <marer siftvgaa
B fAfY SR IreR < G & <] Sud A &1 IR R <grrey & ford a1 29
gftar § Q1 7 G B W T8 A | 98 W T8 W Sookg HRAT AGYISH 8RN S HR1 357 (3)
A # gveIfterd B EHA SRYT B P BIg A1 T8l & qfodd 98 TRwAR S wRiey A
Sfaa B =fee | W Ry # aR1 386 <vs Uidhan Wi & wea sfieny =grarery & A
AT @ fawng ardier A gain SIRRINT 3T wHT D18 A 78l ¢ 9few 9 gortn aRRerfwl
@ aRveg ¥ Ifaa EF Tl |

°

Presumption means nothing more than, as stated by Lord
Mansfield, the weighing of probabilities, and deciding, by
the power of common sense, on which side the truth is.

- BEST, J.
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faftrs e v9 waeE

R <IR@l & FdeT @ 39 9 3F® YoR & faftres T em a9g—g9g 1R grareel
% et Sufterd Bl ¢ | U4 el & fafy wwra wAie @ RO W @ 3rrd § | dad
e § e £ e §¢ SR S ARG R B & B GeRT A T Y& ¥ | BRad
2006 3% B HY YR §H WY B AIETH § B9 VA o Teayol wnwnsl & vy § frafig
méﬁmfm%ﬁlmwm%m%ww&?wuﬁ%ﬁwﬁﬁwﬁw
gfeamioT SR W)

71 faga g 2003 @& Iwla o 9 ITERIfte M &1 W
e agrerd, e fore e ey e 8 € @ gr1 fver
far o aa ¥ ?

faftres Jar ity A8 as 1987 Y a1 1 9(5) U8 Yrag &7 & I e srgrera
B ISP THE ARG 31T SD AHINAT B Max S~ fHG) W 9rel, & S qHey =8
W] T & P IEURY HRA AR GGPHRI D HF GHI A B ARG B g e
reTera B fH ¥ SRty e fRRN Are a1 fawa & an & @id aiftreRar =18 9 &
5 faf & o= v aramry 98 B

T R A IR ARSI & 370 W& g A ararera o Wi Rifaer el 3 v
U RTY B A H S TG & IGHIRY] R 1 frepriRern ¥ |

faga sifsf @ 2003 & g1 154 (1) GIIRNT WIS B WY I§ WggE oA & fb
AR & gRT 135 | 139 B AN VST AWRTY B f=Ror 977 a1 1 53 (1) D a8
JfeRyfer fadiy =aranelver & &) wa | O Ry <arrrer 59 aifdferm & oraia Sa euRiel &
A & e RIS & 3R | 10 WREHR ERT ) 3fRgE= & 1fea 8 |

399 91 & faftre Ja1 wiftrevor sifdfas 1 987 & &RT 2 5 T W™ B & {6 39
e & yaen ToaHa yga foar o faftr 3 o1 39 aftifaw & v el faf & amme
W YA Y@ aren fHa forlaa § arafdee Su@ s fd a1a & 2 g o ward 2 1w
% T faftre Jar wiftravor & wraam 3y faftrl w arsaRed wHe v@ ¥

faga afefam 2003 % a/7 135 & 3 STS SURIY ORI 152 F AR THAY
WY T TR T J_Tera B uRT 1 35 faga g & sy &1 & s[@uRy R
AR B wepal & 9 SRTell & T ¥ AfARar T8 & Ihah ) P T I FE ¥

faga sfaf g 2003 & °R1 174 § 0 I yrEgE & 5 39 SffE & yeuE
TR g e o faft 7 o 5w offem @ vt et fafr & e W wma <@ areh
) forRaa & arafde ST 3R B 91 & B g M vHmal 2R | 59 v fgga it
2003 & YEEE W 3 At & SRFTa Wraeml W SR gHTa v E
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faega s 200 3, faftres Jar wiftreswor aiftifaw 1 987 & Teard & & | 0 Rafy
A IS fafdre Jar wiftravor rfSifm 7 af fega aifdf e 2003 9 o & yag= & a
IS ¥ R fdga afaf ™ 2003 & yrag ywmEr 2|

IR SR & SR faem & =i PIg R A1 faRien« ey gul yrae e ®
|1 & I AT & rTa Sad WaHHl & Sgavdl § A Big i T @) aHe ¥

faga sfefam 1 arT 153 (i) & 3ia Ry ~IRITer 1fed a3 &1 Igaed 9y
faarur (Speedy Trial) 9a/™T 741 B | &1 3r&Terd §RT IFAIT STORTY & HHA & SR WX
HH P FARTEHRT 3 3T o1 & gl & e B |

¥y < @ TP A AR S 3 SAYER B | Safd b IraTerdl df g9
AT URTET BT YHA B SMYR UX FRIER0T TR Bl BN & a8 9 3mwiy far 9
RTeY R faarvig 21| faare -9 91l e, 9R 9 e S €. 9. 9. A
gRfya & a1 fa9y arftrfaam gt aRwifda 7 nfea ~marer 2, S99 <l 3raTerdl @l &1RT 19
(5) faferes Jar wiftrexor AT 1987 & WAL UR BIS YT =8 IS |

werd: fage e 2003 # =T =R &1 ve A3 iferpR faRy = 3 & 8
A N AR IrSTAT THAT AHA BT FHT B YR UR FFARTBR0T B G |

9% JFfoRed afk &9 faga A aw 2003 & g1 1 52 @ IR B @1\ & b
YEAR SURTY H T B PIg YADT Tl & I BRA Dl BRI Bl el g
I TRBR 37dl I g1 Fgad BRI 31 &1 Afe I ifdrgea & aT 152(1) &
FaiRa R & <7 A1 b adT Tt B S IR SHET 9HTa <Y R &1 B | wHeian
B B AT A B ¥ faaRo) =grarerds ot YfHebl el 1 18 & | U Reafy 7 af A ararera
FER @ for IRT A & AR WM R G S A S v @ 152 (2) faga sfvfw &
& Al & fIaRU &1 Ufchar waHd 1< 81 S Bl 997 @ | :

e N I8 FEl 1 9 & b R ~Ren 3R A seed & afierR A
e 78l & | fagd iff M 2003 &1 &R 135 & ORI H AP ST GRT FHSAR
& MR WX RIS ffYy srgaa & |

@ .
T[N B HY YR 99 9H, IR 18 FoH 4 AN, & aEA
| RGd Y9 U, SEFG U3 U9 §H0S @ WY YR I0Y 9F W

T Y YeF U9 €Y Yob T & 7

qER U1 AT 1908 B ERT 139 B SR WA B AT IR A T B
frarel o1 f1 el gy oY faetrg o |a —
a1, Tl =marery a1 Ao Jrean
g, e fafEd 1952 & oA fged A srea
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|, e e o e aafr g1 R Sou warare W 5w P P e ¥
3751

T, [0 o ey g, R o WReR ¥ 39 Pt QR o fe w9 S 99ad
féan B, e fondr 1 arferardy |

JUS Yfohar fean 1973 B uRT 297 4 w@ER kA @Al 1908 B YR 139 B
31U B W9 Y3 UR I TE0T T YIS B T F YA€ B I8 G Sod Ry B
N1 3 IR Bl 4 29 G (e Aredt & or) Frger ax o1 o 3§
4

IS : AR & FHe — (1) Hed Framaed 1956 6 a1 8 gR1 Frga AreRa
mﬁammwawaw(z)mmmm/%wmﬁ%maa@ﬁ
&R JHIOIT Td exiarRa fobu raer ot & wRge 8 &

YD JRTH 1870 Y T W B Yoob GHRS FE BT, SHAT ¥9Y YA TR
T Yk AR B T PIS Yoo 27 & B

AR ¥ SREE 1899 & IIHA 1 (&) (HEAYSR WRBR BRI W) &
T 4 B AR YY YA R TH W Yoob YA ¥ IR AR T w1 ) =amarery @
el ~amTera & SNfthaR & |l Wisel frd W a1 SuaiT § &Y STM & e Wi YA &
fory f&w 71 & <1 T 2192 v @ Yo & Be wra ¥

et g1 AT A U @ ey 7 Ry firs ¥ | wrdig wer sififem 1899 &
AT 1 () D ATEST 42 B FFAR A P B IRMT Rl 8T e el 71 5 S
- U1 forRae, geare e, SIUEIU YO 93 1 Fgfie (G Hieve BHIP 50 H1 9 8) R A
&R 3T UEH efed & e A foredh 7€ &1 a1 evanetRa o 18 &1 o U iR <8 v &
T Yoo | YHR BT | e IIfAfTH 1952 B URT 8 (e) B AN 3 Bl B arfafad
SfHETEn I ea faedT1 A 9 T P HIO HAT A ST el & AR WAl H A g
0 29 T e BY § &I U BRI 5 S & | 36 faare w1 e S Hean fb
el gR1 Rers 7S 9 T I[P YAV N U e B ¥ | SR el yare e
favg 8. 9. WY, V. 3775, 3IR. 1969 FoEER 195 |

ARG ¥ fTH 1899 & Sl 1 (F) D AT 4 ERT I Saqedl &
T 4T 17 T2 usll R ge YSH @ TS ¥ W] AW 42 TH UPR B PIg B I T8
HRAT | TR A AR & Y9 Scd+1 {6 S & fos ey g1 fRw 7w eraer o= &y o afy
TATRA e ¥ o AT TR fban S & 31 59 9 31e8R 4 & SR & FHHT O 3R 39 W
58 YBR &1 P Yob FATG & BT /T HHT I |

R JEafOd NITEMl & Meld A S a9 AMUREH & $9 T4 7 FIeIE [Ivg e
3T T, o V. 31§, X 1976 VM 123 ¥ 410 S e o 8 A
FuiRe faan & fb argede 4 2 & sl e ewmeiRa 9y 73 W e 4 & w9 g3
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@ I BE M T8 € | T i e §IRT w9 FE A Gfisn wqel o) e aan g
TE ATWT 42 B G AT I, THAT YoF F IHE B

AT ERT 12aT AT g1 999 95 UR s 78 91aef vy a1 yfasms et &rd
T ¢ SR T & T e B S F w1 wad ¥ | Sea e gR1 AgEd w9 angad A
A T T wAfE g Frgfo e w1952 & ol TE B T ® 39T 9D gR
W T2 T R AR T W9 A1 YRS A TRl T S | T Ry a1 A9y SgE
&1 Al A9 W) GRS AT T R A1 98 argess 4.2 B AUl H HE ST Sl Srgens 4
N AT 7 S & SR A I FRT AR 9avdi & AU g o W yfys e wr g
Al S IS 4 D e YL IS 2N |

e

(1) of e ux e 93l @ forv (T afves wmel & A fafaet wrel ) =ararerg
FRT 3@l ARRE §IRT 3721 99 Agad &N a1 39 afdd g, Ry iy
e A fAgead e &, A T SReR 7 aiftga frm &, sls fr g A s w
58 R & g gl TH B

(2) 3t Ty 97 ACd g ORI 6T Y T A8 9% AR SEQT B 1Y B S1ear 3y
IqATY & oY 991 IR B9 WU T Yo e IR 1899 & i YRl B

®
Ae— O IE U GHgE D o =i it ol fafdie wHwe wwerE @ A
THA T | AT THETSN B AT T 3 H YRR Y Sl W |

We can conclude not that the law is unknowable, not that
judging is impossible, but that it takes a great deal of hard
work to be a good judge.

EASTLAND, Terry.
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PART - 11

NOTES ON IMPORTANT JUDGMENTS

194. ADMINISTRATIVE LAW:
Cancellation of allotment of dealership — Income shown by applicant
was not found true — Undertaking given by the applicant that if any
information supplied by him is found untrue, Corporation would have
right to terminate dealership — Held, cancellation of dealership is valid
— Importance of undertaking restated.
Shiv Kant Yadav v. indian Oil Corpn. and others
Judgment dated 09.04.2007 passed by the Supreme Court in Civil
Appeal No. 1844 of 2007, reported in (2007) 4 SCC 410

Held :

With reference to the application form and the undertaking the High Court
held that it was obviously clear that the income was not fully disclosed.

The plea that the income was less than rupees two lakhs, did not materially
affect the eligibility of the appeliant, was not accepted and accordingly, the writ
petition was dismissed.

* * *

Learned- counsel for the respondents on the other hand supported the
order saying that once there is suppression in view of the undertaking the
allotment was to be cancelled.

* * *

There was a requirement to disclose the true and correct fact which does
not appear to have been done.

The undertaking reads as follows :

“That | am fully aware that indian Oil Corporation (name of the oil
company) under its policy will not appoint me as their dealer/distributor,
if | am employed. | shall have to resign from the service and produce
proof of acceptance of my resignation by my employer to Indian Oil
Corporation Ltd. (name of the oil Company) before issuance of letter
of appointment for the dealership/distributorship.

That if any information/declaration given by me in my application or
in any document submitted by me in support of my application for the
award of SKO/LDO dealership/distributorship or in this undertaking shall
be found to be untrue or incorrect or false Indian Qil Corporation (name
of the oil Company) would be within its rights to withdraw the letter of
intent/terminate the dealership/distributorship (if already appointed) and
that, 1 would have'no claim, whatsoever, against indian Oil Corporation
(name of oil company) for such withdrawal/termination."
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In view of the undertaking that if any factual misstatement or declaration is
made that permits cancellation of the allotment. The order of the High Court
does not suffer from any infirmity to warrant interference.

195. ARBITRATION AND CONCILIATION ACT, 1996 ~ Section 37(1) (b)
Appeal against award on ground ‘no arbitration clause’ stipulated in
the contract — No such objection was raised in written statement
before arbitrator — The said plea was not advanced before civil Court
in arbitration case - No objection was raised before High Court during
proceeding u/s 11 —~ Not asking arbitrator to rule on its own jurisdiction
- Both parties consented and accepted that there was an arbitration
clause and proceeded on that basis — Held, such plea cannot be raised.
Krishna Bhagya Jala Nigam Ltd. v. G. Harishchandra Reddy &
Anr.

Reported in AIR 2007 SC 817
Held :

We do not find any merit in the above arguments. The plea of “no arbitration
clause” was not raised in the written statement filed by Jala Nigam before the
Arbitrator. The said plea was not advanced before the civil court in Arbitration
Case No. 1 of 2001. On the contrary, both the courts below on facts have found
that Jala Nigam had consented to the arbitration of the disputes by the Chief
Engineer. Jala Nigam had participated in the arbitration proceedings. It submitted
itself to the authority of the Arbitrator. It gave consent to the appointment of the
Chief Engineer as an Arbitrator. it filed its written statements to the additional
claims made by the contractor. The executive engineer who appeared on behalf
of Jala Nigam did not invoke Section 16 of the Arbitration Act. He did not challenge
the competence of the arbitral tribunal. He did not call upon the arbitral tribunal
to rule on its jurisdiction. On the contrary, it submitted to the jurisdiction of the
arbitral tribunal. It also filed written arguments. It did not challenge the order of
the High Court dated 10-9-99 passed in C.M.P. No. 26/99. Suffice it to say that
both the parties accepted that there was an arbitration agreement, they
proceeded on that basis and, therefore, Jala Nigam cannot be now allowed to
contend that Clause 29 of the Contract did not constitute an arbitration
agreement.

196. ARBITRATION AND CONCILIATION ACT, 1996 — Sections 37(2) (a)

16 (2), 16 (3) & 34

WORDS AND PHRASES :

(i) Appeal against the partial award of the Arbitral Tribunal u/s 37(2)
is maintainable only when Tribunal ruled that it has no
jurisdiction or Arbitral Tribunal exceeds its authority - Arbitral
Tribunal rejected the counter claim on the ground that it has
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been already settied by the parties — This is not equivalent to
the question pertaining to the jurisdiction of Tribunal.
(ii) ‘'Jurisdiction' contemplated u/s 16, meaning of.
NationalThermal Power Corpn. Ltd. v. Siemens Atkeingesellschaft
Judgment dated 28.02.2007, passed by the Supreme Court in Civil
Appeal No. 1953 of 2006 reported in (2007) 4 SCC 451

Held :

(i) We have heard learned counsel for the parties and perused the records.
The question before us in the present appeal is whether the view taken by the
learned Single Judge of the High Court that the appeal under Section 37 of the
Act is maintainable against the interim award or not. Learned counsel for the
appellant took us through all the details of the pleadings and tried to persuade
us that the question of jurisdiction and limitation is involved, therefore, the appeal
is maintainabie under Section 37 of the Act. The first and foremost question
before us is to examine the provisions of Section 37 read with Section 16 of the -
Act. Section 37 of the Act reads as under :

"37. Appealable orders.— (1) An appeal chall lie from the following orders
(and from no others) to the court authorised by law to hear appeals from
original decrees of the court passing the order, namely —

(a) granting or refusing to grant any measure under Section 9;

(b) setting aside or refusing to set aside an arbitral award under
Section 34. :

(2) An appeal shall also lie to a court from an order of the Arbitral Tribunal—

(a) accepting the plea referred to in sub-section (2) or sub-section
(3) of Section 16; or _

(b) granting or refusing to grant an interim measure under Section 17

(3) No second appeal shall lie from an order passed in appeal under this
section, but nothing in this section shall affect or take away any right
to appeal to the Supreme Court."

So far as Section 37(1) (a) of the Act is concerned, it contemplates that no
appeal shall lie from any orders except, namely, granting or refusing to grant
measure under Section 9. Section 9 deals with interim orders and Section 37(1)
(b) relates to order passed under Section 34 i.e. setting aside or refusing to set
aside an arbitral award under Section 34. Sub-Section (2) (a) of Section 37
provides that appeal shall also lie to the court from an order of the Arbitral
Tribunal accepting the plea under sub-section (2) or sub-section (3) of Section
16 and sub-section (2) (b) contemplates appeal against the order granting or
refusing to grant an interim measure under Section 17 i.e. at the time of pendency
of the arbitration proceedings by the Tribunal. Sub-section (3) says that no second
appeal shall lie from the orders passed in appeal under this section. Now we
shall examine the scope of Section 16, which reads as under :
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“16. Competence of Arbitral Tribunal to rule on its jurisdiction. — (1)
The Arbitral Tribunal may rule on its own jurisdiction, including ruling on
any objections with respect to the existence or validity of the arbitration
agreement, and for that purpose,—

(a) an arbitration clause which forms part of a contract shall be
treated as an agreement independent of the other terms of the
contract; and

{b) a decision by the Arbitral Tribunal that the contract is nuil and
void shall not entail ipso jure the invalidity of the arbitration clause.

(2) A plea that the Arbitral Tribunal does not have jurisdiction shall be
raised not later than the submission of the statement of defence; however, a
party shall not be precluded from raising such a plea merely because that he
has appointed, or participated in the appointment of an arbitrator.

(3) A plea that the Arbitral Tribunal is exceeding the scope of its
authority shall be raised as soon as the matter alleged to be beyond the
scope of its authority is raised during the arbitral proceedings.

(4) The Arbitral Tribunal may, in either of the cases referred to in
sub-section (2) or sub-section (3), admit a later piea if it considers the
delay justified.

(5) The Arbitral Tribunal shall decide on a plea referred to in sub-
section (2) or sub-section (3) and, where the Arbitral Tribunal takes a
decision rejecting the plea, continue with the arbitral proceedings and make
an arbitral award.

(6) A party aggrieved by such an arbitral award may make an
application for setting aside such an arbitral award in accordance with
Section 34."

Sub-sections (2) and (3) of Section 16 deal with jurisdiction. Sub-section
(2) of Section 16 says that a plea of lack of jurisdiction of the Tribunal should be
raised at the earliest i.e. not later than submission of statement of defence and
it further says that a party shall not be precluded from raising such a plea merely
because he has appointed, or participated in the appointment of an arbitrator.
Sub-section (3) says that the plea that the Arbitral Tribunal is exceeding the
scope of its authority shall be raised during the arbitral proceedings. A reading
of sub-sections (2) and (3) of Section 16 makes it clear that it deals with
jurisdiction i.e. that the Arbitral Tribunal has no jurisdiction or that the Arbitral
Tribunal has exceeded its jurisdiction. In either of the two situations, a direct
appeal is maintainable under sub-section (2) of Section 37...

(ii) The expression "jurisdiction" is a word of many hues. lis colour is to be
discerned from the setting in which it is used. When we look at Section 16 of the
Act, we find that the said provision is one, which deals with the competence of
the Arbitral Tribunal to rule on its own jurisdiction. SBP & Co. v. Patel Engg. Ltd.,
(2005) 8 SCC 618 in a sense confined the operation of Section 16 to cases

JOTI JOURNAL - AUGUST 2007- PART |i 256

L)



where the Arbitral Tribunal was constituted at the instance of the parties to the
contract without reference to the Chief Justice under Section 11(6) of the Act. In
a case where the parties had thus constituted the Arbitral Tribunal without
recourse to Section 11(6) of the Act, they still have the right to question the
jurisdiction of the Arbitral Tribunal including the right to invite a ruling on any
objection with respect to the existence or validity of the arbitration agreement. it
could therefore rule that there existed no arbitration agreement, that the
arbitration agreement was not v~ or that the arbitration agreement did not
confer jurisdiction on the Tribunal to adjudicate upon the particular claim that is
put forward before it. Under sub-section (5), it has the obligation to decide the
plea and where it rejects the plea, it could continue with the arbitral proceedings
and make the award. Under sub-section (6), a party aggrieved by such an arbitral
award may make an application for setting aside such arbitral award in
accordance with Section 34. In other words, in the challenge to the award, the
party aggrieved could raise the contention that the Tribunal had no jurisdiction
to pass it or that it had exceeded its authority, in passing it. This happens when
the Tribunal proceeds to pass an award. It is in the context of the various sub-
sections of Section 16 that one has to understand the content of the expression
“jurisdiction” and the scope of the appeal provision. In a case where the Arbitral
Tribunal proceeds to pass an award after overruling the objection relating to
jurisdiction, it is clear from sub-section (6) of Section 16 that the parties have to
resort to Section 34 of the Act to get rid of that award, if possible. But, if the
Tribunal declines jurisdiction or declines to pass an award and dismisses the
arbitral proceedings, the party aggrieved is not without a remedy. Section 37(2)
deals with such a situation. Where the plea of absence of jurisdiction or a claim
being in excess of jurisdiction is accepted by the Arbitral Tribunal and it refuses
to go into the merits of the claim by declining jurisdiction, a direct appeal is
provided. In the context of Section 16 and the specific wording of Section 37 (2)
(a) of the Act, it would be appropriate to hold that what is made directly
appealable by Section 37(2)(a) of the Act is only an acceptance of a plea of
absence of jurisdiction, or of excessive exercise of jurisdiction and the refusal
to proceed further either wholly or partly.

In a case where a counterclaim is referred to and dealt with and a plea that
the counterclaim does not survive in view of the settlement of disputes between
the parties earlier arrived at is accepted, it could not be held to be a case of
refusal to exercise jurisdiction by the Arbitral Tribunal. Same is the position when
an Arbitral Tribunal finds that a claim was dead and was not available to be
made at the relevant time or that the claim was not maintainable for other valid
reasons or that the claim was barred by limitation. They are all adjudication by
the Tribunal on the merits of the claim and in such a case the aggrieved party
can.have recourse only to Section 34 of the Act and will have to succeed on
establishing any of the grounds available under that provision. It would not be
open to that party to take up the position that by refusing to go into the merits of
his claim, the Arbitral Tribunal had upheld a plea that it does not have jurisdiction
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to entertain the claim and hence the award or order made by it, comes within
the purview of Section 16(2) of the Act and consequently is appealable under
Section 37(2)(a) of the Act.

197. CIVIL PROCEDURE CODE, 1908 -~ Sections 38, 39, 42 & 136
Territorial jurisdiction of executing Court — Normally the Court that
passed the decree is the executing Court — Exception — Other Court
can exercise jurisdiction only when property is situated in their
jurisdiction — Court passing the decree may transfer the decree for
execution to the other Court where the property is situated — Court
passing the decree may also issue order of percept u/s 46 of the Act to
the other to attach the property which is situated in their jurisdiction —
But Court passed the decree has jurisdiction to pass restraint orders
in respect of person or property situated outside the jurisdiction to
deliver possession to judgment debtor.

Mohit Bhargava v. Bharat Bhushan Bhargava and others
Judgment dated 20.04.2007 passed by the Supreme Court in Civil
Appeal No. 2078 of 2007, reported in (2007) 4 SCC 795

Held:

There cannot be any dispute over the proposition that the court which
passed the decree is entitled to execute the decree. This is clear from Section
38 of the Code which provides that a decree may be executed either by the
court which passed it or by the court to which it is sent for execution. Section 42
of the Code indicates that the transferee court to which the decree is transferred
for execution will have the same powers in executing that decree as if it had
been passed by itself. A decree could be executed by the court which passed
the decree so long as it is confined to the assets within its own jurisdiction or as
authorised by Order 21 Rule 3 or Order 21 Rule 48 of the Code or the judgment-
debtor is within its jurisdiction, if it is a decree for personal obedience by the
judgment-debtor. But when the property sought to be proceeded against, is
outside the jurisdiction of the court which passed the decree acting as the
executing court, there was a conflict of views earlier, some courts taking the
view that the court which passed the decree and which is approached for
execution cannot proceed with execution but could only transmit the decree to
the court having jurisdiction over the property and some other courts taking the
view that it is a matter of discretion for the executing court and it could either
proceed with the execution or send the decree for execution to another court.
But this conflict was set at rest by Amendment Act 22 of 2002 with effect from
1-7-2002, by adopting the position that if the execution is sought to be proceeded
against any person or property outside the local limits of the jurisdiction of the
executing court, nothing in Section 39 of the Code shall be deerned to authorise
the court to proceed with the execution. In the light of this, it may not be possibie
to accept the contention that it is a matter of discretion for the court either to
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proceed with the execution of the decree or to transfer it for execution to the
court within the jurisdiction of which the property is situate.

Pending a suit, the court approached with the suit, may have jurisdiction to
order attachment of a property even outside its jurisdiction. In execution, under
Order 21 Rule 54 of the Code, it may also have jurisdiction to order attachment
of the property prohibiting the judgment-debtor from transferring ar charging
the property in any way when it exercises its jurisdiction over the judgment-
debtor though not over the property itself. It could in such a case issue a precept
in terms of Section 46 of the Code and thereupon, the court to which the precept
is sent, has to actually attach the property in the manner prescribed. Section
136 of the Code provides for an order of attachment in respect of a property
outside the jurisdiction of the court and sending the order of attachment to the
District Court within whose local limits the property sought to be attached is
situate, as provided for therein. But Section 136 clearly excludes execution of
decrees from within its purview. An execution against immovable property lying
outside the jurisdiction of the executing court is possible in terms of Order 21
Rule 3 of the Code which governs a case where the particular item of immovable
property, forms one estate or tenure situate within the local limits of jurisdiction
of two or more courts, and one of those courts is approached for execution of
the decree against that property. In a case where Order 21 Rule 3 has no
application, the position seems to be that if a decree-holder wants to proceed
against a property situate outside the jurisdiction of the court which passed the
decree, he has to get the decree transferred to the appropriate court for
execution on moving the executing court in that behalf. Whatever doubts there
might have been earlier on this question, must be taken to have been resoived
by the introduction of sub-section (4) of Section 39 of the Code which is a
mandate to the executing court to desist from proceeding against a property
situate outside its jurisdiction unless it be a case coming under Order 21 Rule 3
of the Code.

* * *

.. By order dated 19-3-2003 what the executing court did was, to direct a
third party, who had subsequently acceded to the jurisdiction of the executing
court, hot to hand over possession of the building in question and the documents
concerned, to the judgment-debtor. It is seen that the third person submitted to
the jurisdiction of the court and surrendered the documents in his possession to
the executing court and prayed to that court that he be relieved from the
responsibility of managing the property in the circumstances stated by him in
his application. It was in that context that the executing court passed another
order dated 7-7-2003 that the documents produced by the third party be kept in
safe custody of the court. These two orders are certainly within- the jurisdiction
of the court which passed the decree since they are only orders of restraint
being issued to a person from handing over a propertyin his possession to the
judgment-debtor along with the documents concerned and keeping the

JOTI JOURNAL - AUGUST 2007- PART I : 259



documents in safe custody. They are in the nature of a “freezing order” or a
“Mareva injunction” and an order akin to an Antion Pillar order, orders that can
be issued even if the property or the person concerned is outside the jurisdiction
of the court.

198. CIVIL PROCEDURE CODE, 1908 - Section 151
WORDS AND PHRASES :
‘Fraud’, meaning of — Decree obtained by fraud is nullity and can be
challenged in any Court whenever in any proceeding decree is sought
to be enforced — It has no effect of res judicata — Court can recall
such judgment or order by using its inherent power u/s 151 of the Act
and it can be challenged in any Court, at any time, in appeal, revision,
writ or even in collateral proceedings — It is an exception to Article 141
of the Constitution and doctrine of merger — Law explained.
A.V. Papayya Sastry and others v. Govt. of A.P. and others
Judgment dated 07.03.2007 passed by the Supreme Court in Civil
Appeal No. 5097 of 2004, reported in (2007) 4 SCC 221

Held:

Now, it is well-settled principle of law that if any judgment or order is obtained
by fraud, it cannot be said to be a judgment or order in law. Before three
centuries, Chief Justice Edward Coke proclaimed:

“Fraud avoids all judicial acts, ecclesiastical or temporal.”

[tis thus settled proposition of law that a judgment, decree or order obtained
by playing fraud on the coutt, tribunal or authority is a nullity and non est in the.
eye of the law. Such a judgment, decree or order — by the first court or by the
final court — has to be treated as nullity by every court, superior or inferior. It
can be challenged in any court, at any time, in appeal, revision, writ or even in
collateral proceedings.

In the leading case of Lazarus Estates Ltd. v. Beasley, (1956) 1 All ER 341
Lord Dinning observed: (All ER p. 345 C)

“No judgment of a court, no order of a Minister, can be allowed to
stand if it has been obtained by fraud.”

In Duchess of Kingston, Smith’s Leading Cases, 13th Edn., P. 644, explaining
the nature of fraud, de Grey, C.J. stated that though a judgment would be res
judicata and not impeachable from within, it might be impeachable from without.
In other words, though it is not permissible to show that the court was “mistaken”,
it might be shown that it was “misled”. There is an essential distinction between
mistake and trickery. The clear implication of the distinction is that an action to
set aside a judgment cannot be brought on the ground that it has been decided
wrongly, namely, that on the merits, the decision was one which should not
have been rendered, but it can be set aside, if the court was imposed upon or
tricked into giving the judgment.
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It has been said: fraud and justice néVer dwell together (fraus et jus
nunquam cohabitant); or fraud and deceit ought to benefit none (fraus et dolus
nemini patrocinari debent).

Fraud may be defined as an act of deliberate deception with the design of
securing some unfair or underserved benefit by taking undue advantage of
another. In fraud one gains at the loss of another. Even most solemn proceedings
stand vitiated if they are actuated by fraud. Fraud is thus an extrinsic collateral
act which vitiates all judicial acts, whether in rem or in personam. The principle
of “finality of litigation” cannot be stretched to the extent of an absurdity that it
can be utilised as an engine of oppression by dishonest and fraudulent litigants,

In S.P. Chengalvaraya Naidu v. Jagannath, (1994) 1 SCC 1 this Court had
an occasion to consider the doctrine of fraud and the effect thereof on the
judgment obtained by a party. In that case, one A by a registered deed,
relinquished all his rights in the suit property in favour of C who sold the property
to B. Without disclosing that fact, A filed a suit for possession against B and
obtained preliminary decree. During the pendency of an application for final
decree, B came to know about the fact of release deed by A in favour of C. He,
therefore, contended that the decree was obtained by playing fraud on the court
and was a nullity. The trial court upheld the contention and dismissed the
application. The High Court, however, set aside the order of the trial court,
observing that “there is no legal duty cast upon the plaintiff to come to court
with a true case and prove it by true evidence”. B approached this Court.

Allowing the appeal, setting aside the judgment of the High Court and
describing the observations of the High Court as “wholly perverse”, Kuldip Singh,
J. stated: (SCC p. 5, para 5)

“The courts of law are meant for imparting justice between the parties.
One who comes to the court, must come with clean hands. We are
constrained to say that more often than not, process of the court is
being abused. Property grabbers, tax-evaders, bank-loan-dodgers
and other unscrupulous persons from all walks of life find the court
process a convenient lever to retain the illegal gains indefinitely. We
have no hesitation to say that a person, whose case is based on falsehood,
has no right to approach the court. He can be summarily thrown out at
any stage of the litigation.”

(emphasis supplied)
The Court proceeded to state: (SCC p. 5, para 6)

“A litigant, who approaches the court, is bound to produce all the
documents executed by him which are relevant to the litigation. If he
withholds a vital document in order to gain advantage on the other
side then he would be guilty of playmg fraud on the court as well as
on the opposite party”
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The Court concluded: (SCC p. 5, para 5)

“The principle of ‘finality of litigation’ cannot be pressed to the extent
of such an absurdity that it becomes an engine of fraud in the hands
of dishonest litigants.”

In Indian Bank v Satyam Fibres (India) (P) Ltd., (1996) 5 SCC 550 referring
to Lazarus Estates Ltd. (supra) and Smith v. East Elloe Rural Distt. Council, 1956
AC 336 this Court stated: (SCC pp. 562-63. para 22)

“22. The judiciary in India also -possesses inherent power, specially
under Section 151 CPC to recall its judgment or order if it is obtained
by fraud on court. In the case of fraud on a party to the suit or
proceedings, the court may direct the affected party to file a separate
suit for setting aside the decree obtained by fraud. Inherent powers
are powers which are resident in all courts, especially of superior
jurisdiction. These powers spring not from legislation but from the
nature and the constitution of the tribunals or courts themselves so
as to enable them to maintain their dignity, secure obedience to its
process and rules, protect its officers from indignity and wrong and to
punish unseemly behaviour. This power is necessary for the orderly
administration of the court’s business.”

(emphasis supplied)

In United India Insurance Co. Ltd. v. Rajendra Singh, (2000) 3 SCC 581 by
practising fraud upon the Insurance Company, the claimant obtained an award
of compensation from the Motor Accident Claims Tribunal. On Coming to know
of fraud, the Insurance Company applied for recalling of the award. The Tribunal,
however, dismissed the petition on the ground that it had no power to review its
own award. The High Court confirmed the order. The Company approached this
Court. .

Allowing the appeal and setting aside the orders, this Court stated: (SCC
pp. 587-88, paras 15-17)

“15. It is unrealistic to expect the appellant Company to resist a claim
at the first instance on the basis of the fraud because the appellant
Company had at that stage no knowledge about the fraud allegedly
played by the claimants. If the Insurance Company comes to know of
any dubious concoction having been made with the sinister object of
extracting a claim for compensation, and if by that time the award
was already passed, it would not be possible for the Company to file
a statutory appeal against the award. Not only because of the bar of
limitation to file the appeal but the consideration of the appeal even if
the delay could be condoned, would be limited to the issues formulated
from the pleadings made till then.

16. Therefore, we have no doubt that the remedy to move for recalling
the order on the basis of the newly-discovered facts amounting to
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fraud of high degree, cannot be foreclosed in such a situation. No
poprt or tribunal can be regarded as powerless to recall its own order
if it is convinced that the order was wangled through fraud or

misrepresentation of such a dimension as would affect the very basis
of the claim.

17. The allegation made by the appellant Insurance Company, that
the claimants were not involved in the accident which they described
in the claim petitions, cannot be brushed aside without further probe
into the matter, for the said allegation has not been specifically denied
by the claimants when they were cailed upon to file objections to the
applications for recalling of the awards. The claimants then confined
their resistance to the plea that the application for recall is not legally
maintainable. Therefore, we strongly feel that the claim must be allowed
to be resisted, on the ground of fraud now alleged by the Insurance
Company. If we fail to afford to the Insurance Company an opportunity
to substantiate their contentions it might certainly lead to a serious
miscarriage of justice.”

(emphasis supplied)

* ' * *

The matter can be looked at from a different angle as well. Suppose, a
case is decided by a competent court of law after hearing the parties and an
order is passed in favour of the plaintiff applicant which is upheld by all the
courts including the final court. Let us also think of a case where this Court
does not dismiss special leave petition but after granting leave decides the appeal
finaily by recording reasons. Such order can truly be said to be a judgment to
vthich Article 141 of the Constitution applies. Likewise, the doctrine of merger
also gets attracted. All orders passed by the courts/authorities below, therefore,
merge in the judgment of this Court and after such judgment, it is not open to
any party to the judgment to approach any court or authority to review, recall or
reconsider the order.

The above principle, however, is subject to exception of fraud. Once it is
established that the order was obtained by a successful party by practising or
playing fraud, it is vitiated. Such order cannot be held legal, valid or in consonance
with law. It is nonexistent and non est and cannot be allowed to stand. This is
the fundamental principle of law and needs no further elaboration. Therefore, it
has been said that a judgment, decree or order obtained by fraud has to be
treated as a nullity whether by the court of first instance or by the final court.
And it has to be treated as non est by every court, superior or inferior.
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199. CIVIL. PROCEDURE CODE, 1908 — Order | Rule 13, Order Il Rule 7
Objections as to non-joinder/mis-joinder of necessary parties and
cause of action —~ Are to be taken at the earliest possible opportunity
- Otherwise shall be deemed to have been waived.

. Zamku and others v. Masari and others
Reported in 2007 (2) MPLJ 580

Held:

After having heard learned counsel for the parties and going through the
material available on the record, | am of the clear view that the Court below
acted with material irregularity, if not illegality and committed a jurisdictional
error in allowing the application for amendment to incorporate the plea of non-
joinder/mis-joinder of necessary parties and cause of action. Order | and 1l of
the Civil Procedure Code deals with the necessary parties and the cause of
action. Order |, Rule 13, Civil Procedure Code provides that all objections on
the ground of non-joinder or mis-joinder of parties shall be taken at the earliest
possible opportunity. Similarly Order Il, Rule 7, Civil Procedure Code provides
that all objections on the ground of mis-joinder or cause of action are required
to be taken at the earliest possible opportunity. The underlying idea behind this
provision is to put on guard plaintiff so that he is not taken by surprise at the end
of the trial and suffers defeat on that score. That is why the legislature has
thought it fit to provide that if such objection is not taken at the earliest possible
opportunity, it shall be deemed to have been waived. In the present case, as
has been pointed out herinabove, the respondents after they lost in the suit
have preferred first appeal and during the pendency of that appeal, they came
out with the amendment in the written statement with regard to the mis-joinder
or non-joinder of necessary parties and cause of action. According to learned
counsel for the respondents, the plea raised in the written statement is only
elaboration of the plea taken in the written statement does not impress me. If
the pleas are already in the written statement then there was no occasion for
the respondents herein to move the application for amendment and if the pleas
are not pleaded in the written statement then in view of the provisions contained
in Order |, Rule 13, Civil Procedure Code and Order Il, Rule 7, Civil Procedure
Code such objection shall be deemed to have been waived and the parties
proceeded with the trial without there being any objection on that behalf. Learned
counsel for the respondents also submitted that the Court shouid not adopt
rigid attitude with regard to the amendments in the pleadings is of no assistance
in the facts and circumstances of the case, inasmuch as the proposed
amendments are not based upon any subsequent events and no latitude could
be given to introduce pleas which ought to have been taken at the earliest
possible opportunity or the vexatious pleading which are not necessary for the
disposal of the appeal pending before the Court below.
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200. CIVIL. PROCEDURE CODE, 1908 — Order XLI Rule 22, Order Il Rule 2 &

Order 34 Rule 14

(i) Filing of memorandum of cross-objection by respondent is not
necessary for challenging a particular finding rendered against
him while the decree itseif is in his favour.

(ii) Mode of proof for plea of bar under 0.2 R.2 of CPC - Production
of plaint in earlier suit mandatory.

(iii) Suit for recovery of mnney simplicitor loan transaction — Decree
awarded — Subsequent suit for enforcement of equitable
mortgage ~ Not barred under 0.2 R.2 in view of 0.34 R. 14 of CPC
- Law explained.

S. Nazeer Ahmed v. State Bank of Mysore & Ors.

Reported in AIR 2007 SC 989

Held :

The High Court, in our view, was clearly in error in holding that the appellant
not having filed a memorandum of cross-objections in terms of O. XLi, R. 22 of the
Code, could not challange the finding of the trial Court that the suit was not barred
by 0.2 R. 2 of the Code. The respondent in an appeal is entitled to support the
decree of the trial Court even by challenging any of the findings that might have
been rendered by the trial Court against himself. For supporting the decree passed
by the trial Court, it is not necessary for a respondent in the appeal, to file a
memorandum of cross- objections chalienging a particular finding that is rendered
by the trial Court against him when the ultimate decree itself is in his favour. A
memorandum of cross-objections needed only if the respondent claims any relief
which had been negatived to him by the trial Court and in addition to what he has
already been given by the decree under challenge. We have therefore no hesitation
in accepting the submission of the learned counsel for the appellant that the High
Court was in error in proceeding on the basis that the appellant not having filed a
memorandum of cross-objections, was not entitled to canvass the correctness of
the finding on the bar of O. 2, R. 2 rendered by the trial Court.

* * ' *

Now, we come to the merit of the contention of the appellant that the present
suit is hit by O. 2, R. 2 of the Code in view of the fact that the plaintiff omitted to
claim relief based on the mortgage, in the earlier suit O.S. No. 131 of 1984.
Obviously, the burden to establish this plea was on the appellant. The appellant
has not even cared to produce the plaint in the earlier suit to show what exactly
was the cause of action put in suit by the Bank in that suit. That the production
of pleadings is a must is clear from the decisions of this Court in Gurbux Singh
v. Bhooralal, (1964) 7 SCR 831 and M/s Bengal Waterproof Limited v. M/s.
Bombay Waterproof Manufacturing Co. & another, (1996) Supp 8 SCR 695. From
the present plaint, especially paragraphs 10 to 12 thereof, it is seen that the
Bank had earlier sued for recovery of the loan with interest thereon as a money
suit. No relief was claimed for recovery of the money on the foot of the equitable
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mortgage. In that suit, the Bank appears to have attempted in execution, to
bring the mortgaged properties to sale. The appellant had objected that the suit
not being on the mortgage, the mortgaged properties couid not be sold in
execution without an attachment. That objection was upheld. The Bank was
therefore suing in enforcement of the mortgage by deposit of title deeds by the
appellant.

From this, it is not possible to say that the present claim of the plaintiff-
Bank has arisen out of the same cause of action that was put forward in O.S.
No. 131 of 1984. What 0.2, R.2 insists upon is the inclusion of the whole of the
claim which the plaintiff is entitled to make in respect of the cause of action put
in suit. We must notice at this stage that in respect of a suit in enforcement of a
mortgage, the bar under 0.2, R.2 has been kept out by 0.34, R. 14 of the Code.
Rule 15 of 0.34 makes the rules of O. 34 applicable to a mortgage by deposit of
title deeds. We may quote O.34, R. 14 hereunder :

"Suit for sale necessary for bringing mortgaged property to
sale. — (1) Where a mortgagee has obtained a decree for the payment
of money in satisfaction of a claim arising under the mortgage, he shall
not be entitled to bring the mortgaged property to sale otherwise than
by instituting a suit for sale in enforcement of the mortgage, and he may
institute such suit notwithstanding anything contained in 0.2 R. 2.

2) Nothing in sub-rule (1) shall apply to any territories to which the
Transfer of Property Act, 1882 (4 of 1882), has not been extended."

Itis clear from sub-rule (1) of R. 14 of O. 34 of the Code that notwithstanding
anything contained in 0.2, R. 2 of the Code, a suit for sale in enforcement of the
mortgage can be filed by the plaintiff-Bank and in fact that is the only remedy
available to the Bank to enforce the mortgage since it would not be entitled to
bring the mortgaged property to sale without instituting such a suit. Be it noted,
that R. 14 has been enacted for the protection of the mortgagor. in the context
of R. 14 of 0.34 of the Code, it is difficult to uphold a plea based on 0.2, R. 2. If
the appellant wanted to show that the causes of action were identical in the two
suits, it was necessary for the appellant to have marked in evidence the earlier
plaint and make out that there was a relinquishment of a relief by the plaintiff,
without the leave of the Court. Even then, the effect of R. 14 will remain tc be
considered.

That apart, the cause of action for recovery of money based on a medium
term loan transaction simplicitor or in enforcement of the hypothecation of the
bus available in the present case, is a cause of action different from the cause
of action arising out of an equitable mortgage, though the ultimate relief that
the plaintiff-Bank is entitled to is the recovery of the term loan that was granted
to the appellant. On the scope of O. 2, R.2, the Privy Council in Payana Reena
Saminatha and another v. Pana Lana palaniappa (XLI Ind App 142) has held that
0.2, R. 2 is directed to securing an exhaustion of the relief in respect of a cause
of action and not to the inclusion in one and the same action of different causes
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of action, even though they may arise from the same transactions. In Mohammad
Khalil Khan and others v. Mahbub Ali Mian and others (AIR 1949 PC 78 : (75 Ind
App 121), the Privy Council has summarised the principle thus :

(1)

(4)

(5)

“The principles laid down in the cases thus far discussed may be thus
summarised :

The correct test in cases falling under 0.2, R. 2, is "whether the claim
in the new suit is in fact founded upon a cause of action distinct from
that which was the foundation for the former suit." Moonshee Buzloor
Ruheem v. Shumsunnissa Begum (1867-11 MIA 551 : 2 Sar 259 PC)
(Supray).

The cause of action means every fact which will be necessary for the
plaintiff to prove if traversed in order to support his right to the
judgment. Read v. Brown (1889-22 QBD 128 : 58 LJQB 120) (supra)

If the evidence to support the two claims is different, then the causes
of action are also different. Brundsden v. Humphrey (1884-14 QBD
141 : 53 LJQB 476) (supra)

The causes of action in the two suits may be considered to be the
same if in substance they are identical. Brundsden v. Humphrey (1884-
14 QBD 141 : 53 LJQB 476) (supra)

The causes of action has no relation whatever to the defence that
may be set up by the defendant nor does it depend upon the character
of the relief prayed for by the plaintiff. It refers ...... to the media upon
which the plaintiff asks the Court to arrive at a conclusion in his favour.
Muss. Chandkour v. Partab Singh (15 IA 156 : 16 Cal 98 PC) (supra).
This observation was made by Lord Watson in a case under S. 43 of
the Act of 1882 (corresponding to O.2, R. 2), where plaintift made
various claims in the same suit.”

A Constitution Bench of this Court has explained the scope of the plea
based on 0.2, R.2 of the Code in Gurbux Singh v. Bhoorala (supra). It will be
useful to quote from the head note of that decision :

"Held : (i) A plea under Q.2, R.2 of the Code based on the existence
of a former pleading cannot be entertained when the pleading on
which it rests has not been produced. It is for this reason that a plea
of a bar under 0.2, R. 2 of the Code can be established only if the
defendant files in evidence the pleadings in the previous suit and
thereby proves to the Court the identity of the cause of action in the
two suits. In other words a plea under 0.2, R. 2 of the Code cannot
be made out except on proof of the plaint in the previous suit the
filing of which is said to create the bar. Without placing before the
Court the plaint in which those facts were alleged, the defendant
cannot invite the Court to speculate or infer by a process of deduction
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what those facts might be with reference to the reliefs which were
then claimed. On the facts of this case it has to be held that the plea
of a bar under 0.2, R. 2 of the Code should not have been entertained
at all by the trial Court because the pleadings in Civil Suit No. 28 of
1950 were not filed by the appellant in support of this plea.

(ii) In order that a plea of a bar under O. 2, R.2 (3) of the Code should
succeed the defendant who raises the plea must make -out (i) that the
second suit was in respect of the same cause of action as that on
which the previous suit was based; (ii) that in respect of that cause of
action the plaintiff was entitled to more than one relief (iii) that being
thus entitled to more than one relief the plaintiff, without leave obtained
from the Court omitted to sue for the relief for which the second suit
had been filed.”

It is not necessary to multiply authorities except to notice that the decisions
in Sidramappa v. Rajashetty and others, (1970) 3 SCR 319; Deva Ram and another
v. Ishwar Chand and another, (1995) Supp 4 SCR 369 and State of Maharashtra
and another v. M/s. National Construction Company, Bombay and another, (1996)
1 SCR 293 have reiterated and re-emphasised this principle.

201. CIVIL PROCEDURE CODE, 1908 — Order V! Rule 17 and Proviso
Amendment of written statement — Proviso creates a bar —- Amendment
filed after evidence of three plaintiff withesses ~ No ground why
amendment could not be brought before the commencement of trial
- Granting amendment in such a situation — Serious prejudice may
cause to the other parties.

Trial commences — When issues are settled and case is set down for
recording evidence.

Ajendraprasadji N. Pande & Anr. v. Swami Keshavprakeshdasji
N. & Ors.

Reported in AIR 2007 SC 806

Held:

We have carefully perused the pleadings and grounds which are raised in
the amendment application preferred by the appellants at Ex. 95. No facts are
pleaded nor any grounds are raised in the amendment application to even
remotely contend that despite exercise of due diligence these matters could not
be raised by the appellants. Under these circumstances, the case is covered by
proviso to Rule 17 of Order 6 and, therefore, the relief deserves to be denied.
The grant of amendment at this belated stage when deposition and evidence of
three witnesses is already over as well as the documentary evidence is already
tendered, coupled with the fact that the appellants’ application a: Exh, 64 praying
for recasting of the issues having been denied and the said order never having
been challenged by the appellants, the grant of the present amendment as
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sought for at this stage of the proceedings would cause serious prejudice to the
contesting respondents - original plaintiffs and hence it is in the interest of
justice that the amendment sought for be denied and the petition be dismissed.

An argument was advanced by Mr. Parasaran that affidavit filed under Order
18, Rule 4 constitutes Examination-in-Chief. The marginal note of Order 18,
Rule 4 reads recording of evidence. The submission is that after the amendments
made in 1999 and 2002 filing of an affidavit which is treated as examination-in-
chief falls within the amendment of phrase recording of evidence.

It is submitted that the date of settlement of issues is the date of
commencement of trial. {Kailash vs. Nankhu & Ors., 2005 AIR SCW 2346]. Either
treating the date of settlement of issues as date of commencement of trial or
treating the filing of affidavit which is treated as examination-in- chief as date of
commencement of trial, the matter will fall under proviso to Order 6, Rule 17,
CPC. The defendant has, therefore, to prove that in spite of due diligence, he
could not have raised the matter before the commencement of trial. We have
already referred to the dates and events very elaborately mentioned in the
counter- affidavit which proves lack of due diligence on the part of the defendant
Nos. 1 and 2 (appellants).

* * *

The above averment, in our opinion, does not satisfy the requirement of
Order VI, Rule 17 without giving the particulars which would satisfy the
requirement of law that the matters now sought to be introduced by the
amendment could not have been raised earlier in respect of due diligence. As
held by this Court in Kailash vs. Nankhu & Ors. (supra), the trial is deemed to
commence when the issues are settled and the case is set down for recording
of evidence.

202. CIVIL PROCEDURE CODE, 1908 — Order VIl Rule 10 and Sections 16
(b) and 16 (d), proviso & Section 20
Return of plaint — What is to be considered ? Meaningful reading of
the plaint averments to find out the real intention — Suit for partition,
declaration and injunction of immovable properties — Situated beyond
the jurisdiction of the Court — Held, Ss. 16(b) and 16 (d) will be
applicable — Proviso of S. 16 attracts only where relief could be
obtained by a personal obedience to the decree by the defendants
or compensation for wrong to immovable property - S. 20 is residuary
in nature and it is attracted only where S.16 has no relevance.
Begum Sabiha Sultan v. Nawab Mohd. Mansur Ali Khan and

others
Judgment dated 12.04.2007 passed by the Supreme Court in Civil
Appeal No. 1921 of 2007, reported in (2007) 4 SCC 343
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Held :

Reading the plaint as a whole in this case, there cannot be much doubt
that the suit is essentially in relation to the relief of partition and declaration in
respect of the properties situate in Village Pataudi, Gurgaon, outside the
jurisdiction of court at Delhi. It is no doubt true that there is an averment that an
alleged oral will said to have been made at Deihi by the deceased mother and
presumably relied on by Defendants 1 and 2 was never made. But on our part,
we fail to understand the need for claiming, such a negative declaration. After
all, the plaintiff can sue for partition, rendition of accounts and for setting aside
the alienation effected by Defendant 2 without the junction of the plaintiff on a
claim that the plaintiff is also one of the heirs of the deceased mother. If in such
a suit, the defendants propound any oral will as excluding the plaintiff from
inheritance, the burden would be on them to establish the making of such an
oral will and the validity thereof. The negative declaration sought for by the
plaintiff appears to us to be totally superfluous and unnecessary in the
circumstances of the case. It may be noted that it is not the case of the plaintiff
that an oral will was made at Delhi. It is the case of the plaintiff that no oral will
was made at Delhi. It is debatable whether in such a situation it can be said that
any cause of action arose at all within the jurisdiction of the court at Delhi. On a
reading of the plaint, the trial Judge and the Division Bench have come to the
conclusion that in substance the suit was one relating to immovable property
situate outside the jurisdiction of the trial court in Delhi and hence the plaint had
been presented in a court having no jurisdiction to entertain the suit. We are
inclined to agree with the said understanding of the plaint by the trial Judge and
the Division Bench, on a reading of the plaint as a whole.

On a reading of the plaint as a whole, it is clear, as we have indicated
above, that the suit is one which comes within the purview of Sections 16 (b)
and (d) of the Code. If a suit comes within Section 16 of the Code, it has been
held by this Court in Harshad Chiman Lal Modi v. DLF Universal Ltd., (2005) 7
SCC 791 that Section 20 of the Code cannot have application in view of the
opening words of Section 20 “subject to the limitations aforesaid". This Court
has also held that the proviso to Section 16 would apply only if the relief sought
could entirely be obtained by personal obedience of the defendant. The relief of
partition, accounting and declaration of invalidity of the sale executed in respect
of immovable property situate in Village Pataudi, Gurgaon, could not entirely be
obtained by a personal obedience to the decree by the defendants in the suit.
We are in respectful agreement with the view expressed in the above decision.
Applying the test laid down therein, it is clear that the present suit could not be
brought within the purview of the proviso to Section 16 of the Code or entertained
relying on Section 20 of the Code on the basis that three out of the five defendants
are residing within the jurisdiction of the court at Delhi.
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203. CIVIL PROCEDURE CODE, 1908 - Order Viil Rule 6-A
Counter claim — Can be filed after filing of the written statement - It
cannot be dismissed on the ground of limitation — it should be
decided with the suit.
Atmaram Gangadhar Deshwali & Anr. v. Noormohammad & Ors.
Reported in AIR 2007 MP 81

Held :

From perusal of the record, it appears that counterclaim was not filed at
the time of filing of the written statement but the same was filed subsequently.
Learned Court below has also examined the counterclaim of limitation and has
dismissed the same. Since the application was filed by the petitioners under
Order VIII, Rule 6-A of the CPC, therefore, it was expected by the learned Court
below that the counter - claim of the petitioners ought to have been decided in
accordance with law. Since counter-claim has been dismissed on threshold even
without recording of any evidence, therefore, the impugned order dated
15-12-2004 is hereby set-aside and the learned Court below is directed to decide
the application filed by the petitioners for counter-claim along with suit after
giving an opportunity to file the written statement to the respondents and also
after framing of issues and recording of evidence.

)

204. CIVIL PROCEDURE CODE, 1908 - Order XIV Rule 2
Preliminary issues, determination of — Law explained.
Question of valuation and of limitation raised in written statement -
Questions being mixed questions of law and fact — Cannot be decided
as preliminary issues.
Shadab Grih Nirman Sahakari Sanstha Maryadit, Bhopal v. Parita
Grih Nirman Sahakari Samity Maryadit, Bhopal and another
Reported in 2007 (2) MPLJ 524

Held:

First we advert to the question of payment of Court fee : Earlier the matter
has travelled to this Court, this Court held in W.P. No. 3615/2006 and W.P. No.
4199/2006 as per order dt. 20-5-2006 that ad valorem Court fee was required
to be paid at Rs. 18 lakh, the valuation of the sale-deed. If it was a case that
valuation of the land had increased to Rs. 8 crores approximately and it was
necessary to make the payment of Court fee for possession. It appears prima
facie that ad valorem Court fee paid as per valuation of the sale-deed was
enough. Valuation at present whether it was 8 crores was a question of fact, it
could not have been decided as preliminary issue. Trial Court has to decide
such question of valuation not as preliminary issue if it is raised, in written
statement it would be adverted to only at the time final decision after recording
evidence.

JOTI JOURNAL - AUGUST 2007- PART Il 271



- Coming to the question of limitation, in our considered opinion, this question
being mixed question of law and fact could not have been decided as a
preliminary issue, in the peculiar facts and circumstances of the case considering
the nature of transaction, as per the plaint the sale consideration was not to be
paid at the time of execution of sale-deed on 2-12-2000. The sale consideration
was required to be paid w.e.f. 7-7-2001 on 7™ day of each of succeeding month
by way of post dated cheques. Instalments were to be over on a subsequent
date on 7-10-2002. Thus, it was not possible for the plaintiff as per the plaint
averments if averments are taken to be correct, to know that intention of the
defendants was not to make the payment in future in instaiments and it is not
the case that even in the case of default of one instalment entire amount became
recoverable at once. Thus, prima facie the suit was filed within a period of 3
years from the date of last instalment and dates of several instalments fell within
the zone of 3 years. We hold that at was not proper for the trial Court to dismiss
the suit as barred by limitation at threshold under Order 7 Rule 11 of the Civil
Procedure Code. Apart from that may be for the first time plea has been raised
for invoking section 14 of the Limitation Act, it is apparent from averments made
to the plaint that the dispute for declaring the sale-deed as void was raised
before the Registrar, Co-operative Societies, it was dealt with by Dy. Registrar,
the nominee of the Registrar, the period spent in proceedings under section 64
was claimed to be excluded for considering the aforesaid plea also, it was
necessary to record the evidence, consider the pleadings made in the application
fited under section 64 of the Act, the issues involved and the order passed in
the dispute under section 64. It was also to be considered whether such a dispute
was raised bona fidely and perused with due diligence and good faith. All these
questions being mixed questions of law and fact could not have been decided
by way of preliminary issues, thus, we have no hesitation in setting aside the
dismissal of the suit as barred by limitation and we direct the trial Court to
decide the question of limitation also after recording evidence at the time of
final hearing.

The Apex Court in Balasaria Construction (P) Ltd. vs. Hanuman Seva Trust
and others, (2006) 5 SCC 658 has laid down that the words “barred by any law”
in Rule 11(d) of Order 7, Civil Procedure Code would also include barred by the
law of limitation. The Apex Court has held that the suit cannot be dismissed as
barred by limitation without proper pleadings, framing of issue of limitation and
taking of evidence. Question of Limitation is a mixed question of law and fact
and ex facie on reading of the plaint, suit cannot be held to be barred by limitation.

Shri Ravindra Shrivastava, learned Sr. counsel has relied upon the decision
of the Apex Court in Ramti Devi (Smt.) vs. Union of India, (1995) 1 SCC 198 in
which the sale-deed was executed by the defendant to discharge pre-existing
debts and got registered and came to the knowledge of the plaintiff on the same
day, suit for declaration that the plaintiff was the owner of the house and that
the said sale deed, having been executed to stifle the proposed prosecution of
the defendant, was void and not binding on the plaintiff, filed beyond three years
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from the date of execution/registration of the sale-deed, was held to be barred
by limitation applying the Article 59 of the Limitation Act. Facts are quite different
in the instant case. In the said case cause of action had accrued on date of
execution of sale-deed itself. Here there are two other questions, as per plaint,
consideration was agreed to be paid later in instaiment and relief has been
cfaimed for payment of sale consideration along with interest. The sale
consideration was payable in monthly instalments. Payment of sale consideration
in an instalment had to commenrce after six months of execution of the sale-
deed. Thus, prima facie limitation could not have been computed w.e.f.
2-12-2000, the date of execution of the sale-deed, but, after defaults were made
cause of action accrued as per the plaint due to non—payment of sale
consideration on a future date. It is not a case of fraud played while getting the
sale-deed executed or a case of impersonation. Thus, the facts are different in
the instant case.

in Prem Singh and ors. vs. Birbal and others, (2005) 5 SCC 353 the Apex
Court has deait with Article 59 with reference to void and voidable transactions
as referred in section 31 of the Specific Relief Act, 1963, dealing with cancellation
of documents. When a document is valid, no question arises of its concellation
when a document is void ab initio, a decree for setting aside the same would not
be necessary as the same is non-est in the eye of law, as it would be a nullity.
However, a suit is filed by a plaintiff for cancellation of transaction, it would be
governed by Article 59. Even if Article 59 is not attracted, the residuary Article
would be applicable. Article 59 would apply to such case of instruments. It would,
therefore, apply where a document is prima facie valid. It would not apply only
to instruments which are presumptively invalid. In the instant case in view of
peculiar transaction as set out in plaint we find that there is mixed question of
law and fact to be decided when limitation envisaged under Article 59
commenced. Article 59 reads thus:

Description of suit Period of Time from which period
limitation begins to run

59. To cancel or set Three years When the facts entitling the
aside an instrument plaintiff to have instrument
or decree on for the or decree cancelled or set
rescission of a aside or the contract rescinded
contract first become known to him.

The limitation under Article 59 of the Limitation Act begins to run when the
facts entitling the plaintitf to have the instrument or decree cancelled or set
aside or the contract rescinded first became known to him. As already mentioned
by us in the instant case consideration was agreed to be paid as per plaint on
subsequent dates running w.e.f. 7-7-2001 to 7-10-2002. Thus, the correctness
of the aforesaid averment is a question which has to be gone by the Court-
below after recording evidence. Thus, applicability of Article 59 has to be decided
in the context whether the consideration became payable on the date of
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execution of the sale-deed itself or on subsequent date as mentioned in the
plaint. There is no dispute with proposition laid down by the Apex Court, we
respectfully follow it, but, such a question depends on investigation of facts,
correctness of averments made in the plaint. Thus, this question has to be
decided at a subsequent, i.e. final stage being mixed question of law and fact
not as a preliminary issue.

205. CIVIL PROCEDURE CODE, 1908 — Order XVII, Rule 2 Explanation
Before application of the Explanation of O. XVIlI R.2 of the Code, Court
has to record its satisfaction.

Mahalaxmi Traders and another v. Sudarshan Industries
Reported in 2007 (2) MPLJ 174

Held :

As has been seen above that on 29.8.2006 when an Advocate other than
arguing counse! made application for time for evidence of defendants the Court
below refused the prayer, but did not record satisfaction in terms of explanation
to Order XVII, Rule 2 of the Code that the evidence of defendants on record was
sufficient for disposal of the suit. It is imperative for the Court to record its satisfaction
in this perspective when it intends to use the provisions of the said explanation and
in the absence of recording of such satisfaction application of explanation is not
attracted. In this connection beneficial reference with reverence is made to (2003)
5 SCC.641, B. Janakiramaiah Chetty vs. A.K. Parthasarthi and others.

206. CIVIL PROCEDURE CODE, 1908 - Order XXI Rules 84 & 85
Meaning of the term 'immediately’ ~ Not instantaneously but within
reasonable time - Auction sale — Confirmed within a period of 30
days from date of acceptance of bid — Cannot be sole ground to set
aside sale after 8 years. _
Rosali V. v. Taico Bank & Ors.
Reported in AIR 2007 SC 998

Held :

The term immediately has two meanings, one, indicating the relation of
cause and effect and the other, the absence of time between two events. In the
former sense, it means proximately, without intervention of anything, as opposed
to 'immediately’. In the latter sense, it means instantaneously. It is a well settled
principle of interpretation of a statute that where literal meaning leads to anomaly
and absurdity, it should be avoided. It is equally well settled that the Parliament
must be held to have intended to lay down a reasonable statute unless a plain
meaning of the Act leads to different conclusion. It is trite that ¢ statute must be
read reasonably. The principles of "Actus curiae neminem gravabit and lex non
cogit ad impossibilia have also to be kept in mind while interpreting a statute.
The term "immediately" in O. 21, R 84 is, thus, required to be construed as
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meaning with all reasonable speed, considering the circumstances of the case.
In a given situation, the term "immediately" may mean "within reasonable time."
Where an act is to be done within reasonable time, it must be done immediately.

The auction deal was accepted at 4.00p.m. As the banks at that time were
closed Executing Court directed deposit of the stipulated 25% bid amount on
the next day. The purchaser deposited the 25% of bid amount on next day and
proved his intention to abide by the orders. Having regard to the order of Court
and the other circumstances of the case the fact that appellant's predecessor-
in-interest was not able to deposit the 25% of the bid amount upon acceptance
of bid did not render the auction sale void.

* * *

We do not know under what circumstances the decree-holder himself filed an
application for setting aside the sale. Only because the sale was confirmed within
a period of 30 days from the date of acceptance of the bid, the same by itself, in
our opinion, was not decisive to set aside the sale after 8 years. We, therefore, are
unable to agree with the findings of the Executing Court or the High Court.

207. CIVIL PROCEDURE CODE, 1908 — Order XXIii Rule 4
"~ Legal representative of deceased — Is entitled to file written statement
to make defence appropriate to his character as L.R.
Munna Lal and others v. Chironjilal and others
Reported in 2007 (2) MPLJ 104

Held:

In the present case, learned Court below while rejecting the prayer made
for taking the written statement on record has only held that the written statement
cannot be taken on record and for doing so has placed reliance on a judgment
of Supreme Court, in the case of Gajraj v. Sudha, 1999 (II) MPWN 60. In the
aforesaid case Supreme Court has only held that a legal heir cannot take plea
inconsistent to that of a predecessor. However, this judgment does not indicate
anything to suggest that a legal heir is not entitled to take a defence appropriate
to his character as indicated by the Supreme Court in the judgments in the case
of J.C. Chatterjee and others v. Shri Srikishan Tandon and another, AIR 1972 SC
2526 and Vidhyawati v. Man Mohan and others, AIR 1995 SC 1653. The Court
below has not examined the matter in accordance with law. It was incumbent
upon the learned Court to examine both the written statements and permit the
petitioners to raise such defence which they could raise in accordance with law
keeping in view the defence apprpriate to their character as a legal
representative.

Learned Court having decided the question without considering the legal
principle appropriately it is a fit case where matter should be remanded back to
the court below for deciding the question again. Accordingly, this petition is
allowed. Order impugned Annexure P/1 dated 22-12-2005 is quashed. Learned
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Court is directed to re-examine the matter in the light of the legal principles as
indicated hereinabove and decide it afresh after giving opportunity of hearing
to the parties concerned. Learned Court after examining the pleadings now
raised by the petitioner shall permit the petitioner to raise such pleadings as are
permissible under the law.

208. CIVIL PROCEDURE CODE, 1908 - Order XXIl Rule 5
Legal representative brought on record — He steps into the shoes of
original party- He cannot litigate his personal right as legal
representative.
Shivmangal through LRs. v. Narainprasad and others
Reported in 2007 (2) MPLJ 445

Held:

A combined reading of section 8 to section 13 of the Hindu Succession
Act, 1956 shows that there are four categories of heirs of a male dying intestate
and lay down the general rule of succession to the inheritable property.
Accordingly, the property of such deceased would devolve firstly upon the class
| heirs specified in the Schedule and in absence of class | heir, upon Class I
heir specified in the Schedule. In absence of class | or Il heir, then upon agnates
of the deceased and lastly in absence of above three, upon the cognates of the
deceased.

From the family tree as mentioned in the plaint, it is clear that Shivcharanlal
was one of the agnates i.e. first cousin from male side of the deceased. Definitely
he was coming under the third category. Could he took precedence over
Shivmangal? The answer is obviously no. Ramcharanlal was the real brother of
Gouribai, mother of Shivmangal. Shivmangal was one of heirs covered by Item
IV of class I heirs at the time of death of Remcharanlal, being sister’s son. It is
in this backdrop, trial Court rightly held that original plaintiff Shivcharanlal had
no right to seek declaration and other reliefs in respect of the suit house. Trial
Court also rightly rejected the claim of Shivmangal, who was simply substituted
under Order XX11, Rule 5 in the cause titie in place of Shivcharanlal on the basis
of a Will alleged to have been executed in the favour of Shivmangal. Law in this
regard is quite clear. A legal representative is brought on record to continue the
suit or proceedings on the same cause of action on which the suit wa. 'nstituted
by the deceased plaintiff. In other words, the legal representative step into the
shoes of the original plaintiff and he cannot litigate his personal right as a legal
representative. See (1999) 3 SCC 109, Gajraj vs. Sudha and others. In this view
of the matter and the emerging legal position, no infirmity or illegality could be
attributed to the judgment and decree of the trial Court so far as appellant/
plaintiff is concerned on that score.
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209. CIVIL PROCEDURE CODE, 1908 — Order XXXVII Rules 1 & 3 (5)
Principles to be followed while granting leave to defend — Court may
grant leave to defend even though defence appears to be moonshine
- Court may impose condition that disputed amount should be paid
into Court or otherwise secured.

Uma Shankar Kamal Narian and another v. M.D. Overseas Ltd.
Judgment dated 14.03.2007 passed by the Supreme Court in Civil
Appeal No. 1344 of 2007, reported in (2007) 4 SCC 133

Held:

According to learned counsel for the appellants the High Court was not
justified in directing the entire decretal amount to be deposited after having
held that leave to defend was to be granted.

Learned counsel for the respondent on the other hand submitted that the
high Court’s order is not only fair but it is equitable. The amount which appears
to be prima facie undisputed is much more than the amount which the High
Court has directed to deposit.

The position in law has been explained by this Court in Milkhiram (India)
(P) Ltd. v. Chamanlal Bros, AIR 1965 SC 1698 and Mechelec Engineers &
Manufacturers v. Basic Equipment Corpn., (1976) 4 SCC 687. In Sunil Enterprises
v. SBI Commercial & International Bank Ltd., (1998) 5 SCC 354 the position was
again highlighted and with reference to the aforesaid decisions it was noted as
follows: (SCC pp. 356-57, para 4)

“(a) If the defendant satisfies the court that he has a good defence to
the claim on merits, the defendant is entitled to unconditional leave to defend.

(b) If the defendant raises a triable issue indicating that he has a fair
or bona fide or reasonable defence, although not a possibly good defence,
the defendant is entitled to unconditional leave to defend.

(c) If the defendant discloses such facts as may be deemed sufficient
to entitle him to defend, that is, if the affidavit discloses that at the trial he
may be able to establish a defence to the plaintiff’s claim, the court may
impose conditions at the time of granting leave to defend — the conditions
being as to time of trial or mode of trial but not as to payment into court or
furnishing security.

(d) If the defendant has no defence or if the defence is sham or illusory
or practically moonshine, the defendant is not entitied to leave to defend.

(e) If the defendant has no defence or the defence is illusory or
sham or practically moonshine, the court may show mercy to the defendant
by enabling him to try to prove a defence but at the same time protect the
plaintiff imposing the condition that the amount claimed should be paid
into court or otherwise secured.”
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The said principles were recently highlighted in Defiance Knitting Industries
(P) Ltd. v. Jay Arts, (2006) 8 SCC 25

210. CONSTITUTION OF INDIA - Article 12
Expression 'State' as used in Art.12, meaning of — Law explained.
M.P. State Co-operative Dairy Federation is 'State' within the meaning.
M.P. State Co-operative Dairy Federation and others v. Madan
Lal Chourasia
Reported in 2007 (2) MPHT 485 (FB)

Held :

We find on reading the opinion of the Full Bench in the case of Dinesh
Kumar Sharma v. M.P. Dugdh Mahasangh Sahakari Samiti, Maryadit, 1993 MPLJ
786, that the Full Bench noted six authoritative tests laid down by the Supreme
Court in the cases of International Airport Authority (AIR 1979 SC 1628) and
Ajay Hasia's case (AIR 1981 SC 487) to decide whether a body would be an
instrumentality of the State Government and would be 'State’ within the meaning
of Article 12 of the Constitution. The Full Bench also found that in latter decisions of
the Supreme Court in the case of Tekraj Vasandi (AIR 1988 SC 469) and Unni
Krishanan, J.P. Vs. State of A.P. (1993 AIR SCW 863), the Supreme Court had
reiterated the aforesaid authoritative tests culled out in the case of Ajay Hasia
(supra) These tests were : (i) whether the entire share capital of the Corporation is
held by Government. (i) whether the financial assistance of State is so much as to
meet almost entire expenditure of the Corporation, (iii) whether the Corporation
enjoys monopoly status, which is State conferred or State protected, (iv) whether
the State's control on the Corporation is deep and pervasive, (v) whether the
functions of the Corporation are closely related to Government functions, and (vi)
whether the Department of the Government is transferred to a Corporation. The
Full Bench thereafter applied these six authoritative tests to the Federation in
Paragraphs 14, 15, 16, 17, 18 and 19 of its opinion as reported in 1993 MPLJ 783,
at Pages 293, 294 and 295 and found that : (i) the State Government did not hold
the entire share capital of the Federation (Para 14), (ii) the financial assistance of
the State is not so much as to meet aimost the entire expenditure of the Federation
(Para 15), (iii) the Federation did not enjoy the monopoly status which was State
conferred or State protected (Para 16), (iv) under the bye-laws of the Federation,
there was no deep and pervasive control over the federation inasmuch as the
State Government did not have total control on the Board of Directors or the general
body or the management of the federation (para 17), (v) functions of the federation
are not closely related to Government functions such as health, safety or general
affairs of public (Para 18), and (vi) no Government department was transferred to
the Federation (Para 19).

But we find that the six authoritative tests culled out in the case of Ajay
Hasia (supra), were reconsidered in the case of Pradeep Kumar Biswas v. Indian
Institute of Chemical Biology and others, (2002) 5 SCC 111, by a seven Judge
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Bench of the Supreme Court and Ruma Pal, J., speaking for the majority of the
Judges held in Paragraph 40 of the judgment as reported in SCC :

"The picture that ultimately emerges is that the tests formulated in
Ajay Hasia are not a rigid set of principles so that if a body falls within
any one of them it must, ex hypothesi, be considered to be a State
within the meaning of Article 12. The question in each case would be
— whether in the light of the cumulative facts as established, the body
is financially, functionally and administratively dominated by or under
the control of the Government. Such control must be particular to the
body in question and must be pervasive. If this is found then the body
is a State within Article 12. On the other hand, when the control is
merely regulatory whether under statute or otherwise, it would not
serve to make the body a State."

In the opinion of the majority Judges in the case of Pradeep Kumar Biswas
(supra), therefore, for determining whether a body is to be considered to be
‘State' within the meaning of Article 12 of the Constitution, the Court in the light
of facts established has to find out whether the body is financially, functionally
and administratively dominated by or under control of the Government and
whether such control is pervasive ?

In the case of Pradeep Kumar Biswas (supra), the facts were that the Council
of Scientific and Industrial Research (for short 'CSIR'), a body registered under
the Registration of Societies Act, 1860, formed by initial capital of rupees ten
lakhs provided by the Central Government and at least 70% of its funds were
from grants made by the Government of India. The Prime Minister of India was
the ex-office President of the CSIR, the Minister in-charge of the ministry or
department was the ex-officio Vice President of the CSIR and the Minister in-
charge of Finance and Industry was also member of the CSIR. The Governing
Body of the CSIR consisted of the Director General, Member Finance, Directors
of two national laboratories, two eminent Scientists/Technologies, and heads of
two scientific departments/ agencies of the Government of India. The Governing
Body was required to administer, direct and control the affairs and funds of the
CSIR and to exercise all the powers of the CSIR subject nevertheless in respect
of expenditure to such limitation as the Government of India may, from time to
time, impose. The Governing Body had also the power to frame, amend or repeal
the bye-laws of CSIR but only with the sanction of the Government of India. The
Central Civil Services (Classifjcation, Control and Appeal) Rules and the Central
Civil Services (Conduct) Rules were applicable to the employees of the CSIR
and the scales of pay applicable to all the employees of CSIR were those
prescribed by the government of India for similar personnel, and in regard to all
matters concerning service conditions of employees of CSIR, the Fundamental
and Supplementary Rules framed by the Government of india and such other
rules and/orders issued by the Government of India from time to time, were
also applicable. Further, the budget estimates of the CSIR were to be prepared
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by the Governing Body, keeping in view the instructions issued by the
Government of India, from time to time and the accounts of the CSIR were
required to be audited by the Comptroller and Auditor General and placed before
the table of both Houses of Parliament. On these and other facts, the majority
judgment held that the dominant role played in the CSIR was evident and that
CSIR is 'State' within the meaning of Article 12 of the Constitution.

After the aforesaid decision of the Supreme Court in the case of Pradeep
Kumar Biswas (supra), the Supreme Court had the occasion to consider in the
case of General Manager, Kisan Sahakari Chini Mills Ltd., Sultanpur, U.P. v.
Satrughan Nishad and others, (2003) 8 SCC 639, whether Kisan Sahakari Chini
Mills Ltd. (for short 'the Mill'), a Co-operative Society registered under the Uttar
Pradesh Co-operative Societies Act, 1965, was a 'State' within the meaning of
Article 12 of the Constitution of India. The facts were that the Government of
Uttar Pradesh held only 50% shares in the Mill. Under the bye-laws of the Mill,
membership was open to the cane-growers, other societies, Gram Sabha, State
Government etc. and under the bye-law 52, a Committee of Managément
consisting of fifteen members was constituted, out of whom, five members were
required to be elected by the representatives of individual members, three out
of the Co-operative Society and other institutions and two representatives of
financial institutions and five members were required to be nominated by the
State Government. The ratio of the nominees of the State Government in the
Committee of the Mill was only 1/3rd and the management of the Committee
was dominated by 2/3rd non-Government members. Under the bye-laws, the
State Government could neither issue any direction to the Mill nor determine its
policy and the Mill was an autonomous body. On these facts, the Supreme Court
held that the State Government had no control at all in the functioning of the Miil
much less a deep and pervasive one. The Supreme Court, thus, held that the
Mill was not an instrumentality nor an agency of the Government and was not
State within the meaning of Article 12 of the Constitution.

The tests laid down in the case of Pradeep Kumar Biswas (supra), were
applied in Virendra Kumar Srivastava Vs. U.P. Rajya Karmachari Kalyan Nigam
[(2005) 1 SCC 149] for determining whether U.P. Raj Karmachari Kalyan Nigam
(for short 'the Corporation'), a Society formed and registered under the Societies
Registration Act, 1860, was 'State’' within the meaning of Article 12 of the
Constitution. The facts were that the Corporation was an agent or stockist on
behalf of the Government and the members and office bearers of the Corporation
were all executive officers of the State representing different departments
concerned with civil supplies and were in the management of the Corporation in
the capacity as officers of the State Government. The financial control of the
Corporation was to a large extent with the State Government inasmuch as 100%
grant was made for payment of the salary of the employees of the headquarters
of the Corporation and 75% grant was given for employees working in the
canteens of the Corporation and the working capital to the Corporation was
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made available by the Food Department to the extent of 10 corers. On these facts,
the Supreme Court held that there is complete functional control of the Corporation
by the State and this was evident from the fact that the officers of the State were
ex-officio members and office bearers of the Corporation and that even day to day
functioning of the Corporation was watched, supervised and controlled by the various
departmental authorities of the State particular the Department of Food and Civil
Supplies. On these facts, the Supreme Court held that the multiple tests stated in
Pradeep Kumar Biswas (supra), were fully satisfied for concluding that the
Corporation was an agency and instrumentality of the State and is covered under
the definition of 'State' in Article 12 of the Constitution.

The law as laid down by the Supreme Court in Paragraph 40 of the judgment
in the case of Pradeep Kumar Biswas (supra), quoted above was quoted by two
Judges Bench of the Supreme Court in Gurucharan Singh Vs. Registrar, Co-
operative Societies, H.P. and others , (2005) 7 SCC 565, in which the question to
be decided was whether the respondent Co-operative Society was 'State' within
the meaning of Article 12 of the Constitution. After having found that the basic
factual aspects were not placed, the Supreme Court held that it would be
appropriate for the High Court to examine the question in the background of
what has been stated in the case of Pradeep Kumar Biswas (supra).

The tests laid down in the case of Pradeep Kumar Biswas (supra), were
again applied by the two Judges Bench of the Supreme Court in the case of S.S.
" Rana Vs. Registrar, Co-operative Societies and another, J.T. 2006 (5) SC 186, in
which the question to be decided was whether Kangra Central Co-operative
Bank Ltd. (for short 'Co-operative Bank') registered under the Himachal Pradesh
Co-operative Societies Act, 1968, (for short 'the Act of 1968') was ‘State' within
the meaning of Article 12 of the Constitution. The Supreme Court found that the
functions of the Co-operative Bank were only regulated in terms of the provisions
of the Act of 1968 and the State had no say in the functions of the Co-operative
Society. That the State did not exercise any direct or indirect control over the
affairs of the Co-operative Bank under the bye-laws made under the Act of
1968 and the State had the power only to nominate one director and not the
majority of directors and, therefore, the State did not exercise any control over
the affairs of the Co-operative Bank. The Supreme Court also found that the
State is not a majority shareholder of the Co-operative Bank. Accordingly, the
Supreme Court held that the Co-operative Bank did not satisfy any of the tests
laid down in the case of Pradeep Kumar Biswas (supra), and is not 'State' within
the meaning of Article 12 of the constitution.

Keeping in mind the tests laid down by the majority judgment in the case of
Pradeep Kumar Biswas (supra), and the manner in which the said tests have
been applied in the subsequent decisions of the Supreme Court discussed above,
we may now examine whether the Federation is a body which can be held to be
State under Article 12 of the Constitution. The Federation was registered as a
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Co-operative Society under the M.P. Co-operative Societies Act, 1960 on or
about 13.5.1980. Bye-law 3.1 of the Bye-laws of the Federation states that the
main object of the Federation comprised of conducting various programmes of
manutacture, collection, processing, distribution and sale of milk and milk
products for the economic development of the farmers and for developing and
safeguarding the milk business, milk producing animals and for the economic
development of the groups engaged in milk production and spreading and
developing other joint activities. Bye-law 3.2 states that for accomplishing the
object indicated in bye-law 3.1, the Federation will perform various other
functions mentioned therein. it is not necessary to refer the functions of the
Federation stated in bye-law 3.2 of the bye-laws of the Federation as the main
subject of the Federation discussed above clearly show that the work of the
Federation relates to economic development of farmers, who are engaged in
production and sale of milk in the State of Madhya Pradesh and this work has
been taken up by the State Government through the agency of the Federation
because development of milk and milk products and economic development of
farmers carrying the business of sale of milk and milk products are part of the
functions of a welfare State.
* * ' *

On a reconsideration of the facts as placed before us we hold that since
the year 2001 when the Federation took the impugned decisions to compulsory
retire its employees, the Federation was financially, administratively and
functionally dominated or controlled by the Government and that such domination
or control is pervasive and, therefore, the Federation is State within the meaning
of Article 12 of the Constitution of India as per the law laid down in the majority
judgment of the Supreme Court in the case of Pradep Kumar Biswas (supra).
The opinion of the Full Bench in the case of Dinesh Kumar Sharma (supra),
based on the six authoritative tests laid down in the case of Ajay Hasia (supra),
as applied to the facts then found by the Full Bench that the Federation is not
State within the meaning of Article 12 of the Constitution, no longer holds good.
Our opinion in this judgment that the Federation is 'State' within the meaning of
Article 12 of the Constitution will apply to all cases pending before the High
Court and other Courts and which may arise in future, and will not apply to
those cases which have been finally disposed of.

The consequence of our opinion that the Federation is 'State' within the
meaning of Article 12 of the Constitution of India is that a writ petition will be
maintainable against the Federation for violation of fundamental rights. But this
is not to say that in every case, the Court will have to entertain a writ petition
against the Federation irrespective of whether an alternative efficacious remedy is
or is not available to the petitioner. The Court will or will not entertain a writ petition
depending upon the facts of the each case and on the nature of right violated.
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211. CONSUMER PROTECTION ACT, 1986 — Section 2 (1) (d) & (o)

(i) Jurisdiction of Consumer Forum - Unless there is an express
provision prohibiting the consumer forum to exercise its
jurisdiction over the matter which falls within the jurisdiction of
the Civil Court, the Forum has jurisdiction to entertain the matter
which other Courts would also have jurisdiction to adjudicate —
The Act being a beneficial legislation, shouid receive liberal
construction.

(i) Consumer Forum has jurisdiction to adjudicate a complaint
regarding deficient and negligent medical service rendered by
the E.S.l. doctor or dispensary to appellant’s wife.

Kishore Lal v. Chairman, Employees’ State Insurance Corpn.

Judgment dated 08.05.2007 passed by the Supreme Court in Civil

Appeal No. 4965 of 2000, reported in (2007) 4 SCC 579

Held:

(i) The trend of the decisions of the Supreme Court is that the jurisdiction
of the Consumer Forum should not and would not be curtailed unless there is
an express provision prohibiting the Consumer Forum to take up the matter
which falls within the jurisdiction of civil court or any other forum as established
under some enactment. The Supreme Court has gone to the extent of saying that
if two different fora have jurisdiction to entertain the dispute in regard fo the same
subject, the jurisdiction of the Consumer Forum would not be barred and the power
of the Consumer Forum to adjudicate upon the dispute could not be negated.

Spring Meadows Hospital v. Harjol Ahluwalia, (1998) 4 SCC 39: AIR 1998
SC 1801 ; State of Karnataka v. Vishwabharathi House Building Coop. Society,
(2003) 2 SCC 412 : AIR 2003 SC 1043; Secy. Thirumurugan Coop. Agricultural
Credit Society v. M. Lalitha, (2004) 1 SCC 305, relied on

The submission of ESI Corporation that the claim made by the appellant
before the Consumer Forum raises a dispute in regard to damages for
negligence of doctors in the ESI hospital/dispensary and would tantamount to
claiming benefit and the amount under the ESI Act provisions and would fall
within Section 75 (1) (e) and, therefore, it is the Employees’ Insurance Court
alone which has the jurisdiction to decide it, cannot be accepted.

The appellant’s claim has no relation to any of the benefits which are
provided in the Employees’ State Insurance (Central) Rules, 1950 for which the
claim can be made in the Employees’ Insurance Court. The appellant’s claim is
for damages for the negligence on the part of ESI] hospital/dispensary and the
doctors working therein. A bare perusal of the provisions of Sections 75(1) (a)
to (g) clearly shows that it does not include a claim for damages for medical
negligence, like in the present case.

(ii) The cause of action for negligence arises only when damage occurs
and thus the claimant has to satisfy the court on the evidence that the three
ingredients of negligence, namely, (a) existence of duty to take care; (b) failure
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to attain that standard of care; and (c) damage suffered on account of breach of
duty are present, for the defendant to be held liable for negligence. Therefore,
the claimant has to satisfy these ingredients before he can claim damages for
medical negligence of the doctors and that could not be a question which could
be adjudicated upon by the Employees’ Insurance Courts which have been given
specific powers of the issues which they can adjudicate and decide. Claim for
damages for negligence of the doctors or the ESI hospital/dispensary is clearly
beyond the jurisdictional power of the Employees’ Insurance Court. An Employees’
Insurance Court has jurisdiction to decide certain claims which fall under Section
75(2) of the ESI Act. A bare reading of Section 75(2) also does not indicate, in any
manner, that the claim for damages for negligence wouild fall within the purview of
the decisions being made by the Employees’ Insurance Court. Further, it can be
seen that any claim arising out of and within the purview of the Employee’s Insurance
Court is expressly barred by virtue of Section 75 (3) to be adjudicated upon by a
civil court, but there is no such express bar for the Consumer Forum to exercise
the jurisdiction even if the subject-matter of the claim or dispute falls within Sections
75(1) (a) to (g) or where the jurisdiction to adjudicate upon the claim is vested with
the Employees’ Insurance Court under Sections 75(2)(a) to (f) if itis a “consumer
dispute” falling under the CP Act.

Jacob Mathew v. State of Punjab, (2005) 6 SCC 1 : 2005 SCC (Cri) 1369,
relied on

Ratanlal & Dhirajlal : Law of Torts, 24th Edn. 2002, Justice G.P. Singh (Ed.),
relied on

Hence, it is held that the appellant is a consumer within the ambit of Section
2(1) (d) of the Consumer Protection Act, 1986 and the medical service rendered in
the ESI hospital/dispensary by the respondent Corporation falls within the ambit of
Section 2(1)(0) of the Consumer Protection Act and, therefore, the Consumer
Forum has jurisdiction to adjudicate upon the case of the appellant. it is further
held that the jurisdiction of the Consumer Forum is not ousted by virtue of Sections
75(1) or (2) or (3) of the Employees’ State Insurance Act, 1948.

212. CONSUMER PROTECTION ACT, 1986 — Section 2 (1) (0)

Meaning of ‘service’ — Railways Hospital set up by Union of India for
Railways employees as part of service conditions ~ Service rendered
by such hospitals are not gratuitous service — Such ser..ce falls
within the definition of ‘service’ u/s 2 (1) (o) of the Act ~ Forum has
jurisdiction to entertain complaints regarding deficiencies of such
Railways Hospitals — Law laid down in the case of State of Orissa v.
Divisional Manager, LIC, (1996) 8 SCC 655 expressly overruled.
LaxmanThampappa Kotgiri v. G.M. Central Railway and others
Judgement dated 06.01.2005 passed by the Supreme Court in Civil
Appeal No. 171 of 2004, reported in (2007) 4 SCC 596
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Held:

There is no dispute that the hospital in question has been set up for the
purpose of granting medical treatment to the railway employees and their
dependants. Apart from the nominal charges which are taken from such an
employee, this facility is part of the service Conditions of the Railway employees.
Indian Medical Assn. v. V.P. Shantha, (1995) 6 SCC 651 has made a distinction
between non-governmental hospital/nursing home where no charge whatsoever
was made from any person availing of the service and all patients are given free
service [vide para 55(6) at p.681] and services rendered at government hospital/
health centre/dispensary where no charge whatsoever is made from any person
availing of the services and all patients are given free service [vide para 55(9)]
on the one hand and service rendered to an employee and his family members
by a medical practitioner or a hospital/nursing home which are given as part of
the conditions of service to the employee and where the employer bears
expenses of the medical treatment of the employee and his family members
[para 55 (12)] on the other. In the first two circumstances, it would not (sic) be
free service within the definition of Section 2(1) (o) of the Act. In the third
circumstance it would (sic not) be.

Since it is not in dispute that the medical treatment in the said hospital is
given to employees like the appellant and his family members as part of the
conditions of service of the appellant and that the hospital is run and subsidised
by the appellant's employer, namely, the Union of India, the appellant’s case
would fall within the parameters laid down in para 55(12) of the judgment in and
not within the parameters of either para 55 (6) or para 55 (9) of the said case.

It is true that the decision in State of Orissa v. Divisional Manager, LIC,
(1996) 8 SCC 655 relied upon by the learned counsel for the respondents appears
to hold to the contrary. However, since the decision is that of a smaller Bench
and the decision in V.P. Shantha case (supra) was rendered by a larger bench,
we are of the opinion that it is open to this Court to follow the larger Bench
which we will accordingly do. '

213. CRIMINAL PROCEDURE CODE, 1973 — Section 127 (3)
Order of awarding maintenance passed u/s 125 — Application u/s
127(3) is filed imputing order on ground of second marriage — Staying
order of maintenance not proper.
Shabnam v. Jamil Khan
Reported in 2007 (2) MPLJ 111

Held :

On perusal of the order dt. 17.3.2005, it appears that one application under
section 127 (3) of Criminal Procedure Code was filed on behalf of the
respondent, alleging therein that the petitioner has remarried on 5th June 2001.
The learned counsel appeared on behalf of the petitioner had refused to receive
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the notice about that application. In view of that it was ordered that till disposal
of that application under section 125 (3) of Criminal Procedure Code, no order
about further recovery could be passed against the respondent, particularly, in
view of the fact that he has already served jail sentence with regard to the
arrears. By non-impugning that order by the petitioner, the argument of the
respondent that the petitioner is estopped or prohibited by the principles of res
judicata from impugning the second order staying the recovery cannot be
sustained. The earlier order was not a final decision of the case, it was passed
through the proceedings and as argued by Shri Gupta on behalf of the petitioner,
that order passed on 17th March, 2005 had automatically became ineffective,
hence there was no necessity for the petitioner to challenge that order in the
higher Court. Awarding maintenance is always considered for the sake of
livelihood for the wife or children. Mere filing an application under section 127(3)
of Criminal Procedure Code, impugning that order of maintenance on the ground
of second marriage, ought not to be stayed. In such cases, the learned Magistrate
ought to have decided the application at an early stage. In view of this granting
stay against the recovery of the maintenance allowance by the learned
Magistrate appears to be an abuse of the process of the Court, which requires
to be set aside.

* * *

For the present, sub-section (3) of section 125 and first proviso appended
therein are relevant. On perusal of the aforementioned provisions the following
status appears —

1. That the person against whom an order of maintenance is passed
fails to comply the same and;

2. That the person in whose favour the order of maintenance is passed
applies within a period of one year from the date it has become due
and; :

3. That even after issuance of warrant of levy, the amount remains unpaid.

Then the person against whom the order was passed becomes liable
to imprisonment for a term which may extend to one month or until
payment if sooner made. Meaning thereby that during undergoing
imprisonment if amount is paid, then before the period of one month,
he can be released.

4. That such imprisonment cannot exceed one month for one default
whether that default exceeds one month. Meaning thereby, if an
application is filed for recovery of an amount of last 12 months and
that amount or any part thereof remains unpaid as despite demand,
a warrant of levying the same, shall be issued and if even thereafter
full amount of 12 months or any part thereof remains unpaid, then for
that default the person against whom the order was passed, becomes
liable for imprisonment only for one month as mentioned hereinabove.
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Because that default of 12 months will be counted as single default
as demanded for one time. It is pertinent to mention here, that it is
not necessary for a person in whose favour the order was passed to
wait for a period of 12 months or any other period exceeding one
month. He can apply for recovery of the maintenance amount even
for a period of one month and if that amount remains unpaid and as
mentioned above for that period of one month the person against
whom the order was passed, becomes liable to imprisonment for a
period of one month and for every successive month such applications
can be repeated.

5. That the person who has served such imprisonment for a particular
default then in that case he will not be liable to any further
imprisonment for the default of that period even that remains unpaid
after serving the imprisonment. Thereafter, the person entitled for
maintenance can take recourse to recover the amount only through
a warrant of recovery.

Consequently, the approach of the learned Magistrate, while disagreeing
the aforementioned contention dismissing her application for the purpose does
not appear erroneous.

214. CRIMINAL PROCEDURE CODE, 1973 - Sections 161 & 172
Interpretation or gist of statement of witness recorded by L.O. in case
diary — Is not a statement recorded 'u/s 161 — Accused is not entitled
to get copy of the same recorded by L.O. in case diary.

State of NCT of Delhi v. Ravi Kant Sharma & Ors.
Reported in 2007 CrLJ 1674 (SC)

Held: v
Sections 161 and 172 Cr.P.C. read as follows :

“Section 161 : Examination of witnesses by police : (1) Any police
officer making an investigation under this Chapter, or any police officer
not below such rank as the State Government may, by general or
special order prescribe in this behalf, acting on the requisition of such
officer, may examine orally any person supposed to be acquainted
with the facts and circumstances of the case.

(2) Such person shall be bound to answer truly all questions relating
to such case put to him by such officer, other than questions the
answers to which would have a tendency to expose him to a criminal
charge or to a penalty or forfeiture.

(3) The police officer may reduce into writing any statement made to
him in the course of an examination under this section; and if he does
so, he shall make a separate and true record of the statement of
each such person whose statement he records.
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Section 172 : Diary of proceeding in investigation : (1) Every police
officer making an investigation under this Chapter shall day by day
enter his proceeding in the investigation in a diary, setting forth the
time at which the information reached him, the time at which he began
and closed his investigation, the place or places visited by him, and a
statement of the circumstances ascertained through his investigation.

(2) Any Criminal Court may send for the police diaries of a case under
inquiry or trial in such Court, and may use such diaries, nor as evidence
in the case, but to aid it in such inquiry or trial.

(3) Neither the accused nor his agents shall be entitled to call for
such diaries, nor shall he or they are entitled to see them merely
because they are referred to by the Court ; but if they are used by the
police officer who made them to refresh his memory or if the Court;
uses them for the purpose of contradicting such police officer, the
provisions of Section 161 or Section 145, as the case may be, of the
Indian Evidence Act, 1872 (1 of 1872) shall apply.

Under Section 161, Cr.P.C. the police officer may reduce into writing any
statement made to him in the course of examination under that provision and if
he does so he shall make separate and true record of the statement of each
such person whose statement he records. The provision in other words authorizes
the police officer to reduce into writing any statement made by a witness. In a
given case the investigating officer may record circumstances ascertained during
investigation in the case diary in terms of section 172, Cr.P.C. It is only when the
investigating officer decides to record the statement of witnesses under Section
161, Cr.R.C. that he becomes obliged to make a true record of the statement
which obviously will not include the interpretation of the investigating officer of
the statements or the gists of statement. At this stage it will be necessary to
take note of sub-section (b) of Section 173, Cr.P.C. which authorises the police
officer to claim a sort of privilege in respect of any statement recorded under
Section 161, Cr.P.C. after giving reasons as to why such statement may not be
provided to the accused. Such privilege can only be claimed in respect of
statement recorded under Section 161, Cr.P.C. and not in respect of what the
officer records in the case diary i.e. the gist of the statement under Section 172,
Cr.P.C. 1t will also be necessary to take not of Section 207, Cr.P.C. The Magistrate
has to, in terms of that provision, provide to the accused, free of cost, copies of
statements recorded under Section 161 (3) subject to the exceptions in terms
of Section 173(6). A categorical statement has been made by the fearned counsel
for the appellant that the gist of the statement has not been produced by the
prosecution to prove the guilt of the accused and the gists of the statements
were not recorded in terms of Section 161, Cr.P.C. and accused has no right to
ask for the gists of such statements if recorded under Section 172.
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215. CRIMINAL PROCEDURE CODE, 1973 — Sections 190 & 228
Police filed chargesheet u/s & 498-A, 323 & 504 IPC —~ Complainant
filed application before Magistrate to the effect that on the basis of
evidence collected by police cognizance ought to be taken u/s 406
and 307 IPC - Magistrate ordered that prayer could be considered
after evidence — Whether the order of Magistracy is correct ? Held,
No - Proper stage is stage of framing of charge
Anurag Rastogi and others v. State of U.P. and another
Judgment dated 07.02.2007 passed by the Supreme Court in Criminal
Appeal No. 177 of 2007, reported in (2007) 4 SCC 771

Held :

Learned counsel for the appellants submitted that the approach of the
High Court is clearly erroneous. It rightly held that at the time of framing charge
the Magistrate could consider as to what are the offences for which the accused
persons have to be tried. Having held so, the High Court could not have found
fault with the Magistrate’s observations to similar effect.

We find that the High Court has unnecessarily made certain observations
which lead to contrary conclusion. Having held that the proper stage for
consideration is stage of framing charge, there was no necessity for further
observations and/or directions. It rightly held that the Magistrate is not bound to
take cognizance of the offences indicated in the police report. That being so,
the ultimate directions of the High Court materially differ from its earlier
conclusions.

216. CRIMINAL PROCEDURE CODE, 1973 -~ Section 220 (4)
Consolidation of two challans/chargesheet — Two different
chargesheets were filed against the same accused one u/ss 302, 420
and 465 IPC and another u/s 25 Arms Act — Chargesheet u/s 25 Arms
Act was an offshoot of the main case — Both chargesheets were
consolidated and were tried together — Framing charge and trying
both the challans together — Not illegal in view of $.220 (4) Cr.P.C.
Paramvir Singh v. State of Punjab
Reported in 2007 CrLJ 2028 (P&H)

Held:

In the last, counsel for the petitioner contends that the trial Court has
commltted procedural irregularity while ordering consolidation of two challans.
In view of Section 220 (4) of the Code of Criminal Procedure, the accused of
several acts, of which one or more than one would by itself or themselves
constitute an offence, constitute when combined a different offence, the person
accused of such offence may be charged with, and tried at one trial for the
offence constituted by such acts. Therefore, in the instant case, accused in
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both the challans were challenged together aﬁd both the challans were ordered
to be consolidated, so that they can be tried in one trial. There is no illegality in
framing the charge and trying both the challans together.

217. CRIMINAL PROCEDURE CODE, 1973 - Section 319
S. 319, applicability of — Application filed u/s 319 of the Act,
consideration of — Should be decided on worth of withesses — Report
of investigation officer is irrelevant
Y. Saraba Reddy v. Puthur Rami Reddy and another
Judgment dated 07.05.2007 passed by the Supreme Court in Criminal
Appeal No. 689 of 2007, reported in (2007) 4 SCC 773

Held:

We find that the High Court has failed to notice the fact that there was in
fact no delay in making the application. Though the charge-sheet was filed on
7-11-1997, charges were framed on 25.8.2003. The order-sheet shows that the
delay cannot in any way be attributed to the complainant. There is a basic fallacy
in the approach of the High Court. It called for the file to be satisfied as to
whether the enquiry conducted was to be preferred to the evidence of PW 1. If
the satisfaction of the investigating officer or supervising officer is to be treated
as determinative, then the very purpose of Section 319 of the Code would be
frustrated. Though it cannot always be the satisfaction of the investigating officer
which is to prevail, yet in the instant case the High Court has not found the
evidence of PW1 to be unworthy of acceptance. Whatever be the worth of his
evidence for the purposes of Section 319 of the Code it was required to be
analysed. The conclusion that the IO’s satisfaction should be given primacy is
unsustainable. The High Court was not justified in holding that there was belated
approach. '

218. CRIMINAL PROCEDURE CODE, 1973 - Section 322

Counter case — Could not be tried by the same Court one after another
—~ Accused failed to draw attention of the Court about pendency of
the counter case — No application was moved for holding trial by the
same court — Held, trial is not vitiated — Accused cannot claim
prejudice.

Ananta Deb Singha Mahapatra and ors. v. State ofWest Bengal
Reported in 2007 CrLJ 1705 (Cal)

Held:

Mr. Basu next contended that the accused persons were seriously prejudiced
as the case and counter case were not tried by the same Court. The settled
principle of law laid down by the Supreme Courts that the case and counter
case should be tried by same Court even though the counter case may not be a
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sessions triable case. This is necessary to avoid contrary findings and the Court
which proceeds with trial of case and counter case can be the best judged to
ascertain who were the aggressors. In this case, this was most vital as possession
of land of plot No. 122/470 of mouza Dakshinbaid was crucial due to the rival
claim of complainant party and accused party concerning possession over the
said land and also cultivation and growing of Kalinga’ variety of paddy in the
said land. As the case and counter case were not tried in same Court it caused
serious prejudice to the accused ;ersons and the trial Court failed to appreciate
that which party in fact was the real aggressor.

We do not find force in this submission as in our opinion it was the fault of
the accused persons during trial to mention before the trial Court that a counter
case being Khatra P.S. Case, No 41 dated 13-9-1990 under Section 324 of the
I.P.C. was pending and this case and the counter case should be tried in same
Court one after another and the judgment should be delivered by same Court
one after another. The trial Court cannot be blamed for this as from defence it
was not pointed to the trial Court that counter case was pending and according
to the principle of law both case and counter case should be tried in same
Court. The accused persons could have moved this Court in criminal revision
for necessary direction upon the trial Court to hold the trial of both case and
counter case one after another in the same Court. When the accused persons
themselves failed to draw attention of the trial Court about pendency of the
counter case, and did not prefer any application for holding trial of this case and
counter case in same Court after disposal of this case the appellants cannot
claim that they were seriously prejudiced.

219. CRIMINAL PROCEDURE CODE, 1973 - Section 378
What are the powers of an appellate Court against an order of
acquittal ? Held — The appellate Court has full power to review, re-
appreciate and reconsider the evidence etc.
Chandrappa and others v. State of Karnataka
Judgment dated 15.02.2007 passed by the Supreme Court in Criminal
Appeal No. 853 of 2006, reported in (2007) 4 SCC 415

Held :

From the above decisions, in our considered view, the following general
principles regarding powers of the appellate court while dealing with an appeal
against an order of acquittal emerge :

(1) An appellate court has full power to review, reappreciate and
reconsider the evidence upon which the order of acquittal is founded.

(2) The Code of Criminal Procedure, 1973 puts no limitation, restriction
or condition on exercise of such power and an appellate court on the
evidence before it may reach its own conclusion, both on questions
of fact and of law. '
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(3) Various expressions, such as, "substantial and compelling reasons",
"good and sufficient grounds”, "very strong circumstances", "distorted
conclusions”, "glaring mistakes", etc. are not intended to curtail
extensive powers of an appellate court in an appeal against acquittal.
Such phraseologies are more in the nature of “flourishes of language”
to emphasise the reluctance of an appellate court to interfere with
acquittal than to curtail the power of the court to review the evidence
and to come to its own conclusion.

(4) An appellate court, however, must bear in mind that in case of
acquittal, there is double presumption in favour of the accused. Firstly,
the presumption of innocence is available to him under the fundamental
principle of criminal jurisprudence that every person shall be presumed
to be innocent unless he is proved guilty by a competent court of law.
Secondly, the accused having secured his acquittal, the presumption
of his innocence is further reinforced, reaffirmed and strengthened
by the trial court.

(5) If two reasonable conclusions are possible on the basis of the
evidence on record, the appellate court should not disturb the finding
of acquittal recorded by the trial court.

Applying the above principles to the case on hand, we are of the considered
view that the learned counsel! for the accused is right in submitting that the High
Court ought not to have disturbed an order of acquittal recorded by the trial
court. For acquitting the accused and extending them the benetit of doubt, the
trial court observed that the prosecution had failed to examine certain persons
who could have unfolded the genesis of the prosecution case. The trial court
indicated that the root cause of the quarrel was refusal to exchange copper
vessel (kolaga) to Nagaraj, winner of the draw, but he was not examined.
Likewise, Krishnaiah, son of Oblaiah, who accompanied the injured (the
deceased) Anjinappa to the hospital, was not brought before the court. Though
it is in evidence that Accused | Chandrappa was injured and was also taken to
the hospital along with Anjinappa, some witnesses had denied the fact as to
injuries sustained by Accused 1. The High Court did not give much weight to the
said circumstance observing that Accused 1 was neither examined by a doctor
nor was a cross-complaint filed by him against the prosecuting party. In our
view, the submission of the learned counsel for the appellants is well founded
that it is not material whether ‘Accused 1 had or had not filed a complaint or he
was or was not examined by a doctor, but the fact that even though it was the
case of prosecution that Accused 1 was injured during the course of incident,
prosecution witnesses tried to suppress that fact which would throw doubt as to
the correctness of the case or the manner in which the incident had happened.
The trial court had also stated thatit was unnatural that the prosecution witnesses
and the deceased Anjinappa could have gone to Hanumanthapura bypass at
about 9.30 p.m. when a sho;|er route was available for going to their destination.
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The trial court observed that there was inconsistency in prosecution evidence as
to availability of electric light at the time of incident. The court also noted that the
knife produced before the court as mudammal article was not the same which was
used by Accused 8 for inflicting injury on the deceased. There was also no
consistency in evidence as to injuries sustained by prosecution witnesses.

In our view, if in the light of above circumstances, the trial court felt that
the accused could get benefit of doubt, the said view cannot be held to be
illegal, improper or contrary to law....

220. CRIMINAL PROCEDURE CODE, 1973 — Sections 389 (1) & (3)
Suspension of sentence - Power of Courts — Trial Court empowered
to suspend sentence of jail only — Appellate Court can suspend
sentences of jail as well as fine.

Brijesh Kumar v. Ramprakash Kulshreshtha
Reported in 2007 (2) MPLJ 605

Held:

... On perusal of the impugned order, it appears that the learned Judge
having appellate jurisdiction, while disposing of an application under section
389 of Criminal Procedure Code, has observed in para 5, that under the provision
the sentence of fine cannot be suspended by him i.e. by the Appellate Court.
This observation in the order is not correct. To understand it in a better way,
perusal of the provision will be beneficial, which is quoted hereinbelow :—

“389. (1) Pending any appeal by a convicted person, the Appellate
Court may, for reasons to be recorded by it in writing order that the
execution of the sentence or order appealed against be suspended
and, also, if he is in confinement, that he be released on bail, or on
his own bond. ‘

2) ...
(3) Where the convicted person satisfies the Court by which he is
convicted that he intends to present an appeal, the Court shall -

(i) where such person, being on bail, is sentenced to
imprisonment for a term not exceeding three years, or

(i) where the offence of which such person has been convicted
is a bailable one, and he is on bail,

order that the convicted person be released on bail, unless there
are special reasons for refusing bail, for such period as will afford
sufficient time to present the appeal and obtain the orders of the
Appellate Court under sub-section (1); and the sentence of
imprisonment shall, so long as he is so released on bail, be
deemed to be suspended®.

Emphasis supplied.
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On perusal of the provision, particularly the highlighted part of sub-section (1)
an sub-section (3), it appears that the powers of the trial Court and the Appellate
Court are different. The trial Court can suspend a sentence of jail only while the
Appellate Court can suspend whole or the part of the sentence, which may
included jail as well as the fine sentence.

Coming to the prayer for which the petition has been filed, that the condition
of depositing the amount of Rs. 1,35,000/- has only been prayed to be set aside.
As observed hereinabove the imposition of such amount of fine appears to be
an abuse of the process of the Court, which has been further enhanced/
aggravated by the aforesaid observation of the Appeilate Court. In view of this,
invoking the inherent powers to set at naught this abuse of the process of the
Court, appears to be justified. '

221. CRIMINAL PROCEDURE CODE, 1973 — Section 394

Abatement of appeal - If it is filed on the ground of inadequacy of
sentence or against acquittal — Shall finally abate on the death of
appellant — Appeal against conviction also abate if fine is not a part
of sentence - If fine is part of sentence, Court is duty bound to decide
appeal even no legal heir obtains leave of Court to continue appeal.
Mani Madavalappli v. C.l. of Police, Netwashawar

Reported in 2007 CrLJ 1755 (Ker)

Held :

- To appreciate the contention raised, it is necessary to read Section 394 of
the Code. | shall extract Section 394 of the Code as hereunder:

“394. Abatement of appeals. -

(1) Every appeal under Section 377 or Section 378 shall finally abate on
the death of the accused.

(2) Every other appeal under this Chapter (except an appeal from a
sentence of fine) shall finally abate on the death of the appellant.

Provided that where appeal is against a conviction and sentence of
death or of imprisonment, and the appellant dies during the pendency
of the appeal, any of his near relatives, may, within thirty days of the
death of the appellant, apply to the Appellate Court for leave to
continue the appeal; and if leave is granted, the appeal shall not
abate.”

A close reading of the proviso to subsection (2) of Section 394 shows that
the said provision applies only in cases where the sentence is of imprisonment
alone. It is only in cases in which the sentence imposed is of imprisonment
alone that the appeal shall finally abate on the death of the appellant in the
absence of the near relatives of the appellant availing of the benefit under the
proviso to Section 394(2). However, in cases where there is sentence of fine,
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appeal shall not abate on death of appellant whether the near relatives only for
leave to continue appeal or not. The proviso to Section 394(2) applies only in
cases where there is sentence of imprisonment alone. If the sentence is of fine
or the sentence is of imprisonment and fine, appeal shall not abate on the death
of appellant, even if the near relatives do not apply for leave under the proviso
to Section 394(2) of the Code. Therefore, the appellate Court is bound to dispose
of on merit appeals filed against sentence of fine. Such appeals shall not abate
on death of appellant, irrespective of whether the legal heirs apply for leave or
not under the proviso to Section 394(2). The order passed by lower appellate
Court that the appeal abated on the death of appellant is therefore, unsustainable,
since sentences imposed in the case included fine also.

222. CRIMINAL PROCEDURE CODE, 1973 — Section 439

(i) Grant of bail - Changed circumstances — Grant of bail to co-
accused by High Court amounts to change in the circumstances
— It entitles identically placed annther co-accused for grant of
bail by Lower Court on the principle of parity.

(ii) Judicial discipline — Order passed against the principles settled
by higher Courts amount to contempt of Court.

Manohar v. State of Madhya Pradesh

Reported in ILR (2007) MP 837

Held :

(i) Itis very difficult to understant as to what was the thinking of the Presiding
Judge behing this order. If, a previous bail application of a person was dismissed
- on merits by the Court and thereafter, the co-accused has been granted bail by
the higher Court and then another application is moved before the Court, who
rejected the previous bail application, it is duty of the Presiding Judge to consider
on the basis of principie of parity whether the case of applicant is identical to the
case of co-accused or not. This fact has not been considered at all by the
Presiding Judge, while deciding the repeat bail application of the applicant.

If an application for bail is rejected on merits by the lower Court and
thereafter, the bail application of co-accused is allowed by the higher Court,
certainly, it amounts to a material change in the circumstances. It is a well settled
law as there are so many citations and | am of the opinion that every judicial
officer must be aware of this principle that if an accused is granted bail and the
case of co-accused is identical, the co-accused should also be granted bail. It
has been held in the case of Badri Nihale and others vs. State of M.P., 2006 (1)
MPL]J 166, that it is a well established principle that if an accused has been
granted bail and the other accused is similarly placed, he shall also be entitled
to grant of bail. It appears that this settled principle has been ignored by the
Presiding Judge in this matter.
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(ii) 1t would not be a futile exercise to mention at this stage that if a judicial
officer rejects the bail applications either against the facts of the cases or without
any grounds or against the principles settled by the higher Courts, it does not
mean that he is an honest judicial officer. Rejection of bail applications in most
of the cases cannot be a criteria of honesty. | must say that if an order or
judgment is passed in bail applications or other cases against the principles
settled by higher Courts and those principles are known to the subordinate
Judges, certainly, it would amount to contempt of Court also. Dispensation of
justice must be according to law and that too without fear or favour. One should
not sit in the Court with pre-notions or reservations. Therefore, it is not proper
on the part of a judicial officer to reject the bail application against the established
principles of law known to him. In the present matter, it is very much clear that
the Presiding Judge of Sessions Court wanted to reject the baii application any

how and for that, he tried to mention baseless ground.
®

223. CRIMINAL PROCEDURE CODE, 1973 ~ Sections 387 & 378
Reversal of order of acquittal in appeal by High Court — No counsel
appeared on behalf of accused ~ High Court ought to have provided
counsel by way of legal aid — Order of High Court reversing order of
acquittal set aside — Matter remitted back to dispose of appeal after
providng opportunity of hearing to accused.
Ashok Manikchand Chankeshwara and others v. H.R. Barge
and another
Reported in 2007 (2) MPLJ 410 (SC)

Held :

The appellants were tried and by judgment rendered by the trial Court all
of them were acquitted of the charges. On appeal being preferred, the High
Court reversed the order of acquittal and convicted the appellants. Hence this
appeal by special leave.

In the present case from the impugned judgment itself, it would appear
that the accused were not represented by any counsel. It appears that they
preferred an appeal through counsel but when the hearing of the appeal was
taken up, nobody turned up on their behalf to press the appeal. The Court did
not provide any counsel to the appellants by way of legal aid, but after hearing
the counsel appearing on behalf of the State disposed of the appeal and reversed
the order of acquittal. In the facts and circumstances of the case, we are of the
view that in the absence of the counsel, the High Court should have provided a
counsel to the appellants by way of legal aid and same having not been done,
the impugned order is fit to be set aside, especially, in view of the fact that the
appellants have been found guilty in relation to an offence for which minimum
sentence provided under law is ten years.
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Accordingly, the appeal is allowed, impugned order rendered by the High
Court is set aside and the matter is remitted back to that Court to dispose of the
appeal in accordance with law after giving opportunity of hearging to the parties.
The appeal shall be disposed of as expeditiously as possible.

224. CRIMINAL TRIAL :
EVIDENCE ACT, 1872 - Section 9
CRIMINAL PROCEDURE CODE, 1973 - Sections 386 & 378

(i)
(i)

(iii)

Circumstantial evidence — Conviction on the basis of such
evidence — Test to be satisfied for.

Last seen together — When relevant — Necessary considerations
- Duration of time gap is also material circumstance —~ That is
material considertion — Possibility of any other person meeting
or approaching the deceased could completely be ruled out.
Identification of articles — Reliability — No sufficient opportunity
to see the said articles being used by the deceased for long
duration - Not carrying any distinctive marks — Easily accessible
and available in market ~ ldentification of such articles could
not be believed.

(iv) Scope of Appellate Court to interfere with a judgment of acquittal

— Manifest illegality and perversity is prime consideration -
Merely other view also possible on an appraisal of the evidence,
Appellate Court cannot legally interfere with an order of acquittal
- Even if it is of the opinion that the view taken by the Court
below on its consideration of the evidence is errorneous.

State of Goa v. Sanjay Thakran and another
Judgment dated 02.03.2007 passed by the Supreme Court in Criminal
Appeal No. 873 of 2004, reported in (2007) 3 SCC 755

Held:

(i) The prosecution case is based on the circumstantial evidence and it is
a well-settled proposition of law that when the case rests upon circumstantial
evidence, such evidence must satisfy the following tests:

(1) the circumstances from which an inference of guilt is sought to be
drawn, must be cogently and firmly established;

(2) those circumstances should be of a definite tendency unerringly
pointing towards guilt of the accused;

(3) the circumstances, taken cumulatively, should form a chain so
complete that there is no escape from the conclusion that within all human
probability the crime was committed by the accused and none else; and

(4) the circumstantial evidence in order to sustain conviction must be
complete and incapable of exaplanation of any other hypothesis than
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that of the guilt of the accused and such evidence should not only be
consistent with the guiit of the accused but should be inconsistent
with his innocence.

(See State of U.P. v. Satish, (2005) 3 SCC 114, Padala Veera Reddy v. State of
A.P., 1989 Supp (2) SCC 706. Sharad Birdhichand Sarda v. State of Maharashtra,
(1984) 4 SCC 116, Gambhir v. State of Maharashtra, (1982) 2 SCC 351, SCC p. 355,
para 9 and Hanumant Govind Nargundkar v. State of M.P., AIR 1952 SC 343)

(ii) We would refer to certain decisions of this Court on the point of “last
seen together”. It is a settled rule of criminal jurisprudence that suspicion, however
grave, cannot be substituted for proof and the courts shall take utmost precaution
in finding an accused guilty only on the basis of circumstantial evidence. This
Court has applied the abovementioned general principle with reference to the
principle of last seen together in Bodhraj v. State of J&K, (2002) 8 SCC 45 as
under: (SCC p. 63, para 31)

“31. The last seen thory comes into play where the time gap between
the point of time when the accused and the deceased were seen last
alive and when the deceased is found dead is so smalil that possibility
of any person other than the accused being the author of the crime
becomes impossible. It would be difficult in some cases to positively
establish that the deceased was last seen with the accused when
there is a long gap and possibility of other persons coming in between
exists. In the absence of any other positive evidence to conclude that
- the accused and the deceased were last seen together, it would be
hazardous to come to a conclusion of guilt in those cases.”

[See also State of U.P. v. Satish, (2005) 3 SCC 114 (SCC para 22) and Ramreddy
Rajesh Khanna Reddy v. State of A.P., (2006) 10 SCC 172 (SCC para 27).]

In Ramreddy Rajesh Khanna Reddy (supra) this Court further opined that
even in the cases where time gap between the point of time when the accused
and the deceased were last seen alive and when the deceased was found dead
is too small that possibility of any person other than the accused being the
author of the crime becomes impossible, the courts should look for some
corroboration.

In Jaswant Gir v. State of Punjab, (2005) 12 SCC 438 it was observed that:
(SCC p. 441, para 5) ’

“5.... In the absence of any other links in the chain of circumstantial
evidence it is not possible to convict the appellant solely on the basis of
the ‘last seen’ evidence, even if the version of PW 14 in this regard is
believed.”

From the principle laid down by this Court, the circumstance of last seen
together would normally be taken into consideration for finding the accused
guilty of the offence charged with when it is established by the prosecution that
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the time gap between the point of time when the accused and the deceased
were found together alive and when the deceased was found dead is so small
that possibility of any other person being with the deceased couid completely
be ruled out. The time gap between the accused persons seen in the company
of the deceased and the detection of the crime would be a material consideration
for appreciation of the evidence and placing reliance on it as a circumstance
against the accused. But, in all cases, it cannot be said that the evidence of last
seen together is to be rejected morels because the time gap between the accused
after (sic of) a considerable long duration. There can be no fixed or straitjacket
formula for the duration of time gap in this regard and it would depend upon the
evidence led by the prosecution to remove the possibility of any other person
meeting the deceased in the intervening period, that is to say, if the prosecution
is able to lead such an evidence that likelihood of any person other than the
accused, being the author of the crime, becomes impossible, then the evidence
of circumstance of last seen together, although there is long duration of time,
can be considered as one of the circumstances in the chain of circumstances to
prove the guiit against such accused persons. Hence, if the prosecution proves
that in the light of the facts and circumstances of the case, there was no possibility
of any other person meeting or approaching the deceased at the place of incident
or before the commission of the crime, in the intervening period, the proof of last
seen together would be relevant evidence. For instance, if it can be demonstrated
by showing that the accused persons were in exclusive possession of the place
where the incident occurred or where they were last seen together with the
deceased, and there was no possibility of any intruction to that place by any third
party, then a relatively wider time gap would not affect the prosecution case.

(iii) ... When the persons identified these articles, they did not have sufficient
opportunity to see these articles being used by the deceased for a long duration,
and when the articles do not carry any distinctive marks, on the basis of which
the articles can be distinguished from the similar articles which are easily
accessible and available in the market, identification of the articles by the
witnesses would be difficult to be believed. The recovery of these articles from
the accused in the absence of their identification as belonging to the deceased,
does not take the prosecution case any further.

(iv) By a series of decisions, this Court has laid down the parameters of
appreciation of evidence on record and jurisdiction and limitations of the appellate
court, and while dealing with appeal against an order of acquittal this Court observed
in Tota Singh v. State of Punjab, (1987) 2 SCC 529 as under: (SCC p. 532, para 6)

“6... The jurisdiction of the appellate court in dealing with an appeal
against an order of acquittal is circumscribed by the limitation that no
interference is to be made with the order of acquittal unless the
approach made by the lower court to the consideration of the evidence
in the case is vitiated by some manifest illegality of the conclusion
recorded by the court below is such which could not hae been possibly
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arrived at by any court acting reasonably and judiciously and is,
therefore, liable to be characterised as perverse. Where two views
are possible on an appraisal of the evidence adduced in the case
and the court below has taken a view which is a plausible one, the
appellate court cannot legally interfere with an order of acquittal even
if it is of the opinion that the view taken by the court below on its
consideration of the evidence is erroneous.”

Further, this Court has observed in Ramesh Babulal Doshi v. State of Gujarat
(1996) 9 SCC 225 : (SCC p. 229, para 7)

“7..... This Court has repeatedly laid down that the mere fact that a
view other than the one taken by the trial court can be legitimately
arrived at by the appellate court on reappraisal of the evidence cannot
constitute a valid and sufficient ground to interfere with an order of
acquittal unless it comes to the conclusion that the entire approach
of the trial court in dealing with the evidence was patently illegal or
the conclusions arrived at by it were wholly untenable. While sitting in
judgment over an acquittal the appellate court is first required to seek
an answer to the question whether the findings of the trial court are
palpably wrong, manifestly erroneous or demonstrably unsustainable.
It the appellate court answers the above question in the negative the
order of acquittal is not to be disturbed. Conversely, if the appellate
court holds, for reasons to be recorded, that the order of acquittal cannot
at all be sustained in view of any of the above infirmities it can then —
and then only — reappraise the evidence to arrive at its own conclusions.”

and in State of Rajasthan v. Raja Ram (2003) 8 SCC 180 : (SCC p. 186-87,

para 7)

“7.There is no embargo on the appellate court reviewing the evidence
upon which an order of acquittal is based. Generally, the order of
acquittal shall not be interfered with because the presumption of
innocence of the accused is further strengthened by acquittal. The
golden thread which runs through the web of administration of justice
in criminal cases is that if two views are possible on the evidence
adduced in the case, one opinting to the guilt of the accused and the
other to his innocence, the view which is favourable to the accused
should be adopted. The paramount consideration of the court is to
ensure that miscarriage of justice is prevented. A miscarriage of justice
which may arise from acquittal of the guilty is no less than from the
conviction of an innocent. In a case where admissible evidence is
ignored, a duty is case upon the appellate court to reappreciate the
evidence in a case where the accused has been acquitted, for the
purpose of ascertaining as to whether any of the accused committed
any offence or not. (See Bhagwan Singh v. State of M.P. (2002) 4 SCC

JOTI JOURNAL - AUGUST 2007- PART 1l 300



85) The principle to be followed by the appellate court considering
the appeal against the judgment of acquittal is to intefere only when
there are compelling and substantial reasons for doing so. If the
impugned judgment is clearly unreasonable, it is a compelling reason
for interference. These aspects were highlighted by this Court in Shivaji
Sahabrao Babade v. State of Maharashtra, (1973) 2 SCC 793, Ramesh
Babulal Doshi v. State of Gujarat (supra) and Jaswant Singh v. State of
Haryana, (2000) 4 SCC 484.

From the aforesaid decisions, it is apparent that while exercising the powers
in appeal against the order of acquittal the court of appeal would not ordinarily
interfere with the order of acquittal unless the approach of the lower court is
vitiated by some manifest illegality and the conclusion arrived at would not be
arrived at by any reasonable person and, therefore, the decision is to be
characterised as perverse. Merely because two views are possible, the court of
appeal would not take the view which would upset the judgment delivered by
the court below. However, the appellate court has a power to review the evidence
if it is of the view that the view arrived at by the court below is perverse and the
court has committed a manifest error of law and ignored the material evidence
on record. A duty is cast upon the appellate court, in such circumstances, to
reappreciate the evidence to arrive at a just decision on the basis of material
placed on record to find out whether any of the accused is connected with
commission of the crime he is charged with.

)

225. CRIMINAL TRIAL :

Time of death — Exact time of death cannot be established by ‘rigor
mortis’ — ‘Rigor mortis’ depends upon many factors—temperature,
weather conditions, age, condition of the body etc. — Opinion of
doctor about time of death based on rigor mortis — Cannot be ground
to reject ocular evidence about time of death.
Ocular evidence vis-a-vis medical evidence — Ocular evidence that
firing took place from long range — Medical evidence showing close

- range as tattooing or charring was found on the wound - It depends
on propellent charge, nature of the gun and distance between victim
and the gun - In such situation ocular evidence if trustworthy, shouid
be relied upon. ' ‘ -
Baso Prasad & Ors. v. State of Bihar
Reported in AIR 2007 SC 1019

Held:

So far as the contention in regard to distance of firing is concerned, it is
true, ordinarily, charring would take place, if firing is done from a distance of
less than four feet, as has been noticed in some of judgments of this Court in
Subhash and another v. State of U.P., [(1976) 3 SCC 629]; Nath Singh and others
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etc. v. State of U.P, [(1980) 4 SCC 402]; State of Punjab v. Wassan Singh and Others,
[(1981) 2 SCC 1] and Sidharth and others v. State of Bihar, [(2005) 12 SCC 545].

In some cases, medical evidence may corroborate the prosecution
witnesses; in some it may not. The Court, however, cannot apply any universal
rule whether ocular evidence would be relied upon or the medical evidence, as
the same will depend upon the facts and circumstances of each case. No hard
and fast rule can be laid down therefor.

It is axiomatic, however, that when some discrepancies are found in the
ocular evidence vis-a-vis medical evidence, the defence should seek for an
explanation from the doctor. He should be confronted with the charge that he
has committed a mistake. Instances are not unknown where the doctor has
rectified the mistake committed by him while writing the postmortem report.

* * *

Whereas in the body of the postmortem report, the medical expert stated,
‘the margin of wound charred and inverted’ at another point, he in no uncertain
terms stated that firing was done from fong range and distance of firing would
be from more than six feet. The possibility, therefore, of his commission of some
mistake in the postmortem report cannot be ruled out. It was on the said premise,
it was incumbent upon the defence to bring the said fact to the notice of the
doctor. Probably, knowing the futility of asking such a question, no such contention
was raised either before the Sessions Judge or before the High Court. No such
ground has also been taken before us.

Tattooing or charring shall depend upon the constituents of the propellant
charge. It is in that context only wounds are classified by their external
appearance as close contact, near contact and distant.

The doctor, in his evidence was caiegorically in stating that the wounds
would not come within the purview of classification of near contact; but the wound
should be classified under ‘distant contact’.

The authorities like Taylor and HWV Cox in their treatises, state in details
as to how the postmortem examination should be conducted.

The nature of the gun will also have a role to play. Unfortunately, the
Investigating Officer did not make any attempt even to seize the gun. When the
weapon was not seized, the question of examination of any Ballistic Expert would
not arise. [See Nirmal Singh and another v. State of Bihar, (2005) 9 SCC 725].

Section 45 of the Indian Evidence'Act, 1872 reads as under:

“45. Opinions of experts. — When the court has to form an opinion
upon a point of foreign law or of science or art, or as identity of
handwriting or finger impressions, the opinions upon that point of persons
specially skilled in such foreign law, science or art, or in questions as to
identity of handwriting or finger impressions are relevent facts.

Such persons are called experts”
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Opinion of an expert, therefore, is a relevant fact. The Court may, thus,
took the expert opinion into consideration. But appreciation of evidence is the
Court’s job.

it is, thus, for the Court to arrive at an opinion as to which part of
contradictory expert opinion should be accepted or whether in a given situation
ocular evidence should be believed in preference to medical evidence or vice
versa.

226. EVIDENCE ACT, 1872 - Sections 24 & 30

CRIMINAL PROCEDURE CODE, 1973 - Section 313

(i) Confession - If found voluntary, may be the basis of conviction.

(i) Examination of accused — Statement given by accused u/s 313
is mot evidence ~- Conviction cannot be sustained solely upon

~ the statement of accused — But its effect can be considered in

light of the other evidence brought on record.

Bishnu Prasad Sinha & Anr. v. State of Assam

Reported in AIR 2007 SC 848

Held:

A confessional statement, as is well known, is admissible in evidence. It is
a relevent fact. The Court may rely thereupon if it is voluntarily given. It may
also form the basis of the conviction, wherefor the Court may only have to satisfy
itself in regard to voluntariness and truthfulness thereof and in given cases,
some corroboration thereof. A confession which is not retracted even at a later
stage of the trial and even accepted by the accused in his examination under
Section 313 of the Code, in our considered opinion, can be fully relied upon.

* * *

Indisputably, Section 30 of the Indian Evidence Act, 1872, in a situation of
the present nature, can be taken aid of. The courts below did take into
consideration the confessional effect of the statements made by the appellant
No. 1 as against the appellant No. 2 for arriving at an opinion that by reason
thereof involvement of both of them amply stand proved.

The expression ‘the court may take into consideration such confessions’ is
significant. It signifies that such confession by the maker as against the co-
accused himself should be treated as a piece of corroborative evidence. In
absence of any substantive evidence, no judgment of conviction can be recorded
only on the basis of confession of a co-accused, be it extra-judicial ocnfession
or a judicial confession and least of all on the basis of retracted confession.

* * *

It is well settled that statements under Section 313 of the Code of Criminal
Procedure, cannot form the sole basis of conviction; but the effect thereof may
be considered in the light of other evidences brought on record. (See Mohan
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Singh vs. Prem Singh [(2002) 10 SCC 236], State of U.P. vs. Lakhmi [(1998) 4
SCC 336], and Rattan Singh vs. State of H.P. [(1997) 4 SCC 161].

227. EVIDENCE ACT, 1872 — Section 120
Competent witness — Husband holding special power of attorney of
wife/plaintiff - Husband is competent to depose for his wife as
provided u/s 120 - No adverse inference can be drawn due to non-
examination of plaintiff/wife.
Murlidhar Pinjani & anr. v Smt. SheelaTandon & anr.
Reported in ILR (2007) MP 785

Held:

Submission raised by learned counsel that adverse inference ought to have
been drawn by the trial Court due to non-examination of plaintiff/ Smt. Sheela
Tandon, in view of the statement of her husband that he was special power of
attorney holder of plaintiff and even otherwise spouse is competent to depose
for other as provided under Section 120 of Evidence Act. It has also come on
record that Satyakam was managing affairs of his wife, Ms. Sheela Tandon as
such no adverse inference need be drawn in the circumstances of the case
against the plaintiff.

228. EVIDENCE ACT, 1872 ~ Section 137
Cross-examination is not a mere formality — It is a matter of substance
- Party is required to put its version to shake the credibility of
statement.
Indore Rolling Mills and another v. State of M.P.
Reported in 2007 (2) MPLJ 64

Held:

... It is clear from the statement of Balchand Jain (PW-1) Executive Engineer
of Tava Project District Hoshangabad that he was an Authorised Officer In-Charge
to file the suit on behalf of State meaning thereby he had competence to file the
suit. He has not been cross-examined on the said aspect as such statement
has not been challenged. This submission was not raised before the Court below
as such it has not been dealt with in the impugned judgment. Thus | find that the
objection raised by the defendant to be baseless. Cross-examination is not mere
form of procedure but is a matter of substance. Party is required to put its version
in the cross-examination to assail the Correctness of the statement made. The
statement of the Executive Engineer has remained unchallenged, thus in my
opinion there is no merit in the first submission raised by the appellant.
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229. HINDU MARRIAGE ACT, 1955 — Section 13(1) (i-a)
‘Mental cruelty’ has no comprehensive definition — Depends on the
entire human behaviour - Cannot be assimilated in one definition —
Instances for guidance which may infer mental crueity is only
suggestive.
Samar Ghosh v. Jaya Ghosh
Judgment dated 26.03.2007 passed by the Supreme Court in Civil
Appeal No. 151 of 2004, reported in (2007) 4 SCC 511

Held :

Human mind is extremely complex and human behaviour is equally
complicated. Similarly human ingenuity has no bound, therefore, to assimilate
the entire human behaviour in one definition is almost impossible. What is cruelty
in one case may not amount to cruelty in other case. The concept of cruelty
differs from person to person depending upon his upbringing, level of sensitivity,
educational, family and cultural background, financial position, social status,
customs, traditions, religious beliefs, human values and their value system.

Apart from this, the concept of mental cruelty cannot remain static; it is
bound to change with the passage of time, impact of modern culture through
print and electronic media and value system, etc. etc. What may be mental
cruelty now may not remain a mental cruelty after a passage of time or vice
versa. There can never be any straitjacket formula or fixed parameters for
determining mental cruelty in matrimonial matters. The prudent and appropriate .
way to adjudicate the case would be to evaluate it on its peculiar facts and
circumstances while taking aforementioned factors in consideration.

No uniform standard can ever be laid down for guidance, yet we deem it
appropriate to enumerate some instances of human behaviour which may be
relevant in dealing with the cases of “mental cruelty”. The instances indicated in
the succeeding paragraphs are only illustrative and not exhaustive:

(i) On consideration of complete matrimonial life of the parties, acute
mental pain, agony and suffering as would not make possible for the parties
to live with each other could come within the broad parameters of mental
cruelty.

(i) On comprehensive appraisal of the entire matrimonial life of the
parties, it becomes abundantly clear that situation is such that the wronged
party cannot reasonably be asked to put up with such conduct and continue
to live with other party.

(iii) Mere coldness or lack of affection cannot amount to crueity,
frequent rudeness of language, petulance of manner, indifference and
neglect may reach such a degree that it makes the married life for the
other spouse absolutely intolerable.
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(iv) Mental cruelty is a state of mind. The feeling of deep anguish,
disappointment, frustration in one spouse caused by the conduct of other
for a long time may lead to mental cruelty.

(v) A sustained course of abusive and humiliating treatment
calculated to torture, discommode or render miserable life of the spouse.

(vi) Sustained unjustifiable conduct and behaviour of one spouse
actually affecting physical and mental health of the other spouse. The
treatment complained of and the resultant danger or apprehension must
be very grave, substantial and weighty.

(vii) Sustained reprehensible conduct, studied neglect, indifference
or total departure from the normal standard of conjugal kindness causing
injury to mental health or deriving sadistic pleasure can also amount to
mental cruelty.

(viii) The conduct must be much more than jealousy, selfishness,
possessiveness, which causes unhappiness and dissatisfaction and
emotional upset may not be a ground for grant of divorce on the ground of
metnal cruetlty.

(ix) Mere trivial irritations, quarrels, normal wear and tear of the
married life which happens in day-do-day life would not be adequate for
grant of divorce on the ground of mental cruelty.

(x) The married life should be reviewed as a whole and a few isolated
instances over a period of years will not amount to cruelty. The ill conduct
must be persistent for a fairly lengthy period, where the relationship has
deteriorated to an extent that because of the acts and behaviour of a
spouse, the wronged party finds it extremely difficult to live with the other

~ party any longer, may amount to mental cruelty.

(xi) If a husband submits himself for an operation of sterilisation
without medical reasons and without the consent or knowledge of his wife
and similarly, if the wife undergoes vasectomy or abortion without medical
reason or without the consent or knowledge of her husband, such an act
of the spouse may lead to mental cruelty.

(xi) Unilateral decision of refusal to have intercourse for considerable
period without there being any physical incapacity or valid reason may
amount to mental cruelty.

(xiii) Unilateral decision of either husband or wife after marriage not
to have child from the marriage may amocunt to cruelty.

(xiv) Where there has been a long period of continuous separation,
it may fairly be concluded that the matrimonial bond is beyond repair. The
marriage becomes a fiction though supported by a legal tie. By refusing to
sever that tie, the law in such cases, does not serve the sanctity of marriage;
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on the contrary, it shows scant regard for the feelings and emotions of the
parties. In such like situations, it may lead to mental cruelty.

230. INDIAN PENAL CODE, 1860 — Sections 148 & 302/149 :
SCHEDULED CASTES/SCHEDULED TRIBES (PREVENTION OF
ATROCITIES) ACT, 1989 - Section 3 (1) (x)

CRIMINAL PROCEDURE CODE, 1973 - Sections 193 & 465

Case under Special Act filed before Sessions Court which took
cognizance without the case being committed.

Sessions Court did not frame charge under Special Act and proceeded
- On conclusion of trial accused was convicted u/Ss 148, 302/149 —
Whether non-committal of the case vitiates proceedings? Held, No.
Conflicting judgments of the Apex Court as to the legality of trial
without committal — Both the judgments passed by Bench of equal
strength — Earlier judgment applicable as it is not discussed in the
later judgment — Conviction upheld.

Chhotelal & others v. State of M.P.

Reported in ILR (2007) MP 808

Held: '

The question of law involved in the case is whether the trial is vitiated on
account of non compliance of the provisions of Section 193 of Cr. PC.? This
. question came for consideration before the apex Court in the case of Gangula

Ashok v. State of A.P., AIR 2000 SC 740 wherein it is held that Special Court
which is envisaged is Scheduled Castes and Scheduled Tribes (Prevention of
Atrocities) Act 1989 cannot take cognizance of any offence without the case
being committed to that Court and it is held that without committal of the case
under Section 193, Cr. P.C., the Special Court is not empowered to take
cognizance. However, in the present case, thought Challan was filed under the
provisions of Scheduled Castes and Scheduled Tribes (Prevention of Atrocities)
Act 1989, charge under section 3(1) (10) of the SC/St Act was not framed, and
charges under sections 147, 148 and 302 read with 149 were framed. it is
contended by the counsel for the appellants that provisions of section 193
Cr. P.C. are mandatory and without committai of the case, the Court of Sessions
has no jurisdiction to decide the case. It can take cognizance only after case is
committed to it as provided under the provisions of section 193 of Cr. PC. In
support of his contention, he relied on the judgment of Gangula Ashok (supra)
which has been referred to by the apex Court in the case of Moly v. State of
Kerala, AIR 2004 SC 1890 wherein it is held that a special court under the Act is
essentially a court of Session and it can take cognizance of the offence when
the case is committed to it by the Magistrate in accordance with the provisions
of the Code. In other words, a complaint or a charge-sheet cannot straightway
be laid down before the Special Court under the Act and reiterating the principles
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laid down in the cases of Gangula Ashok (Supra) and Vijaydharan v. State of
Kerala, 2003 AIR SCW 6511 the Apex Court held that no Court of Sessions can
take cognizance of any offence directly without the case being committed to it
by the Magistrate...

...We may mention that in the case of Moly (supra) there is no reference of
the case of State of Madhya Pradesh v. Bhooraji, AIR 2001 SC 3372, which has
considered the judgment of Gangula Ashok (supra).

Since all the judgments are of the equal strength of Bench and the
subsequent judgment of the year 2004 has not considered the judgment in the
case of Bhooraji (supra), therefore it will be proper to rely upon the judgment in
the case of Bhooraji (supra). Our opinion is further fortified by the five Judge
Bench decision of this Court in the case of Jabalpur Bus Operators Association
& ors. v. State of M.P. and anr, 2003 (I) MPJR 158 wherein it is held that in case
of conflict between two decisions of the Apex Court, Benches comprising of
equal number of judges, decision of earlier Bench is binding unless explained
by the latter Bench of equal strength, in which case the latter decision is binding.

In the light of the judgment of this Court in the case of Jabalpur Bus
Operators Association (supra), since the subsequent judgment of the Apex Court
has nat referred to the judgment in the case of Bhooraji (supra) and the provisions
of section 465, Cr. PC., therefore we rely upon the judgment in the case of
Bhooraji (supra). We hold that no useful purpose would be served in remanding
the case after a period of more than ten years for de novo trial. Case, if sent
back for trial, will cause undue hardship to the appellants and witnesses. They
will again have to undergo the ordeal of trial.

231. INDIAN PENAL CODE, 1860 — Section 307
S. 307, ingredients of — Court has to see whether the act has been
done with the culpable intention or knowledge irrespective of result
— Injury caused is not always decisive factor.
State of Madhya Pradesh v. Kedar Yadav
Reported in ILR (2007) MP 725

Held :

It is sufficient to justify a conviction under Section 307 if there is present an
intent coupled with some overt act in execution thereof. It is not essential that
bodily injury capable of causing death should have been inflicted. The Section
makes a distinction between the act of the accused and its result, if any. The
Court has to see whether the act, irrespective of its result, was done with the
intention or knowledge and under circumstances mentioned in the Section.
Therefore, an accused charged under Section 307 IPC cannot be acquitted
merely because the injuries inflicted on the victim were in the nature of a simple
hurt.
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This position was highlighted in State of Maharashtra v. Balram Barma Patil
and ors., (1983) 2 SCC 28, Girija Shanker v. State of Uttar Pradesh, (2004) 3 SCC
793 and R. Parkash v. State of Karnataka, JT 2004 (2) SC 348.

In Sarju Prasad v. State of Bihar, AIR 1965 SC 843 it was observed in para 6
that mere fact that the injury actually inflicted by the accused did not cut any
vital organ of the victim, is not by itself sufficient to take the act out of the purview
of Section 307. '

Whether there was intention to kill or knowledge that death will be caused
is a question of fact and would depend on the facts of a given case. The
circumstances that the injury inflicted by the accused was simpie or minor will
not by itself rule out application of Section 307 IPC. The determinative question
is intention or knowledge, as the case may be, and not nature of the injury.

232. INDIAN PENAL CODE, 1860 — Section 364-A
Offence u/s 364-A of the Act of 1860 may be tried within the jurisdiction
of the Court where abduction/kidnapping takes place or threat coupled
with death if ransom is not paid or deat.1 has been caused.
Vishwanath Gupta v. State of Uttaranchal
Reported in 2007 CrLJ 2296 (SC)

Held:

According to Section 364A, whoever Kidnaps or abducts any person and
keeps him in detention and threatens to cause death or hurt to such person and
by his conduct gives rise to a reasonable apprehension that such person may
be put to death or hurt, and claims a ransom and if death is caused then in that
case the accused can be punished with death or imprisonment for life and also
liable to pay fine.

The important ingredient of Section 364A is the abduction or kidnapping,
as the case may be. Thereafter, a threat to the kinapped/abducted that if the
demand for ransom is not made then the victim is likely to be put to death and in
the event death is caused, the offence of section 364A is complete. There are
three stages in this section, one is the kidnapping or abduction, second is threat
of death coupled with the demand of money and lastly when the demand is not
made, then causing death. If the three ingredients are available, that will constitute
the offence under Section 364A of the Indian Penal Code. Any of the three
ingredients can take place at one place or at different places. In the present
case the demand of the money with the threat perception has been made at
(Haldwani) Nainital. The deceased were kidnapped at Lacknow and they were
put to death at Unnao. Therefore, the first offence was committed by the accused
when they abducted Ravi Varishney and Anoop Samant at Lucknow. Therefore,
Lucknow could have territorial jurisdiction to try the case. Second, threat
perception was communicated to the complainant at Haldwani, Nainital raising
a demand for money. Therefore, the Court at Haldwani, Nainital could also have
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territorial jurisdiction to try the matter. Likewise, ultimately the dead bodies were
recovered at Unnao, therefore the District Court at Unnao could also have
jurisdiction to try the offence. It is unfortunate that the learned Additional Sessions
Judge, did not examine the necessary ingredients of section 364A. As a matter
of fact one of the important ingredients is the threat perception coupled with the
demand of money which had taken place at Haldwani, Nainital, and when the
demand of payment of ransom was not satisfied, the victims were put to death.
Therefore, all the three courts will have territorial jurisdiction to try the matter.
In the present case two States are involved i.e. Uttaranchal and the State of
Uttar Pradesh. Part of the offence was committed in Uttaranchal and part of the
offence was committed in Uttar Pradesh. Therefore, both the courts at Uttar
Pradesh as well as Uttaranchal will have territorial jurisdiction to try this offence.

233. INDIAN PENAL CODE, 1860 — Sections 376 (2) and 376-B to D
S. 376-B- Ingredients of — Custody contemplated, meaning of -
Students of the school cannot be said to be in the custody of teacher
— Distinction between Ss. 376(2) and 376-B to 376-D - U/s 376 (2)
intercourse with a woman without her consent - Whereas u/s-376-B
to 376-D there would be consent on the part of the prosecutrix but
such consent has been obtained by taking undue advantage of the
position as a public servant.
Omkar Prasad Verma v. State of M.P. 4
Judgment dated 08.03.2007 passed by the Supreme Court in Criminal
Appeal No. 293 of 2007, reported in (2007) 4 SCC 323

Held :

Section 376(2) of the Penal Code provides for sentences for different nature
of the offences falling in the said category. Section 376 (2) (b) provides for sentences
against public servant who takes advantage of his official position and commits
rape on a woman in his custody as such public servant or in the custody of a public
servant subordinate to him. Section 376(2) (b) reads as under —

"376. (2) Whoever, -

(a) % * *

(b) being a public servant, takes advantage of his official position and
commits rape on a woman in his custody as such public servant orin
the custody of a public servant subordinate to him; or

(c)-(g) * . * *

shall be punished with rigorous imprisonment for a terms which shall
not be less than ten years but which may be for life and shall also be
liable to fine :

* * *
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The ingredients of the said provision are :
(i) the accused must be a public servant;
(i) he must take advantage of his official position;
(iif) he must induce or seduce any woman;

(i) such woman must be in his custody in such capacity or she is in
the custody of public servant subordinate to him; and

(v) he must have sexual intercourse with her which does not amount
to the offence of rape.

The Penal Code was amended by Act 43 of 1983 in terms whereof apart
from amending Section 376 itself, various sub-sections were inserted viz. Sections
376-A to 376-D. All the aforementioned newly inserted provisions were sought
to deal with such cases which are not covered by Section 376. They have thus,
been inserted to meet a situation which was otherwise not provided for under
Section 376. A new offence against the public servant is created under Section
376(2)(b), 376-B and 376-C of the Penal Code. intercourse by a man with his
wife during separation and by any member of the management or staff of a
hospital with any woman in that hospital would be the offences falling under
Sections 376-A and 376-D of the Code.

A distinction must also be made out between an offence of rape as contained
in Section 375 of the Penal Code which is punishable under Section 376 and an
offence of sexual intercourse with a woman in the situations specified in the
aforementioned provisions. The distinction is that whereas under Section 376(2),
there is no consent at all, under Sections 376-B, 376-C and 376-D, there would
be consent on the part of the prosecutrix but such consent has been .obtained
by taking undue advantage of the position as public servant, superintendent or
member of the menagement. Sections 376-A to 376-D, stricto sensu, therefore,
do not deal with rape as is understood in its ordinary parlance.

* * *

We will assume that the appellant being a teacher of the government school
was a public servant. But all the students of the school, only thereby, were not in
the custody of the appellant. The expression “custody” implies guardianship. A
custody must be a lawful custody. The same may arise within the provisions of
the statute or-actual custody conferred by reason of an order of a court of law
or otherwise. )

In. P. Ramanatha Aiyar's Advanced Law Lexicon, p. 1170, "custody" has
been defined to mean:

"Care keeping; charge (as parent or guardian having custody of
children and minors); imprisonment; judicial or penal safe keeping
(as custody of prisoner); defence from an enemy; preservation (as a
fleet stationed for the custody of the narrow seas).” (emphasis in
original)
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When these two ingredients are satisfied, the third ingredient, therefore,
would be as to whether the public servant has taken advantage of his official
position. If a student and a teacher fall in love with each other, the same would
not mean that the teacher has taken undue advantage of his official position.
Even then, there must be an inducement or seduction by a public servant so far
as the woman in his custody is concerned.

234. INTERPRETATION OF STATUTES :

Goiden rule that statutes are to be interpreted according to
grammatical and ordinary sense of the word in grammatical or literal
meaning unmindful of consequence of such interpretation has given
go-by — ‘Rule of legislative intent’ and ‘purposive interpretation’ is
developing trend.

National Insurance Co. Ltd. v. Laxmi Narain Dhut

Judgment dated 02.03.2007 passed by the Supreme Court in Civil
Appeal No. 1140 of 2007, reported in (2007) 3 SCC 700

Held :
A plea has been taken about the desirability of purposive construction.

“Golden rule” of interpretation of statutes is that statutes are to be
interpreted according to grammatical and ordinary sense of the word in
grammatical or literal meaning unmindful of consequence of such interpretation.
It was the predominant method of reading statutes. More often than not, such
grammatical and litera! interpretation leads to unjust results which the legislature
never intended. The golden rule of giving undue importance to grammatical
and literal meaning of late gave place to “rule of legislative intent”. The world
over, the principle of interpretation according to the legislative intent is accepted
to be more logical.

When the law to be applied in given case prescribes interpretation of statute,
the court has to ascertain the facts and then interpret the law to apply to such
facts. Interpretation cannot be in a vacuum or in relation to hypothetical facts. It
is the function of the legislature to say what shall be the law and it is only the
court to say what the law is.

In Jt. Registrar of Coop. Societies v. T.A. Kuttappan, (2000) 6 SCC 127,
Associated Timber Industries v. Central Bank of India, (2000) 7 SCC 93, Allahabad
Bank v. Canara Bank, (2000) 4 SCC 406, K. Duraisamy v. State of T.N., (2001) 2
SCC 538, Reserve Bank of India v. Peerless General Finance and Investment Co.
Ltd., (1987) 1 SCC 424, Chief Justice of A.P. v. L. V.A. Dikshitulu, (1979) 2 SCC
34, Kehar Singh v. State (Delhi Admn), (1988) 3 SCC 609 and Indian Handicrafts
Emporium v. Union of India, (2003) 7 SCC 589, this Court applied the principie of
purposive construction.
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In Reserve Bank of India case, (supra) this Court observed : (SCC p. 450,
para 33)

“33. Interpretation must depend on the text and the context. They are
the bases of interpretation. One may well say if the text is the texture,
context is what gives the colour. Neither can be ignoréd. Both are
important. That interpretation is best which makes the textual
interpretation match the contextual. A statute is best interpreted when
we know why it was enacted. With this knowledge, the statute must
be read, first as a whole and then section by section, clause by clause,
phrase by phrase and word by word. If a stature is looked at, in the
context of its enactment, with the glasses of the statute-maker,
provided by such context, its scheme, the sections, clauses, phrases
and words may take colour and appear different than when the statute
is looked at without the glasses provided by the context. With these
glasses we must look at the Act as a whole and discover what each
section, each clause, each phrase and each word is meant and
designed to say as to fit into the scheme of the entire Act. No part of
a statute and no word of a statute can be construed in isolation.
Statutes have to be construed so that every word has a place and
everything is in its place.”

In Dikshitulu case (supra) a Constitution Bench of this Court observed as
under: (SCC p. 53, para 66)

“66. The primary principle of interpretation is that a constitutional or
statutory provision should be construed ‘according to the intent of
they that made it’ (Coke). Normally, such intent is gathered from the
language of the provision. If the language or the phraseology employed
by the legislation is precise and plain and thus by itself proclaims the
legislative intent in unequivocal terms, the same must be given effect
to, regardless of the consequences that may follow. But if the words
used in the provision are imprecise, protean or evocative or can
reasonably bear meanings more than one, the rule of strict grammatical
construction ceases to be a sure guide to reach at the real legislative
intent. In such a case, in order to ascertain the true meaning of the
terms and phrases employed, it is legitimate for the court to go beyond
the arid literal confines of the provision and to call in aid other well-
recognised rules of construction, such as its legislative history, the
basic scheme and framework of the statute as a whole, each portion
throwing light on the rest, the purpose of the legislation, the object
sought to be achieved, and the consequences that may flow from the
adoption of one in preference to the other possible interpreation.”

In Kehar Singh v. State (Delhi Admn.) (supra) it was held: (SCC pp. 717-
18, para 231)
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“231. During the last serveral years, the ‘golden rule’ has been given
a go-by. We now look for the ‘intention’ of the legislature or the ‘purpose’
of the statute. First, we examine the words of the statute. If the words
are precise and cover the situation in hand, we do not go further. We
expound those words in the natural and ordinary sense of the words.
But, if the words are ambiguous, uncertain or any doubt arises as to
the terms employed, we deem it as our paramount duty to put upon
the language of the legislature rational meaning. We then examine
every word, every section and every provision. We then examine every
word, every section and every provision. We examine the Act as a
whole. We examine the necessity which gave rise to the Act. We look
at the mischiefs which the legislature intended to redress. We look at
the whole situation and not just one-to-one relation. We will not consider
any provision out of the framework of the statute. We will not view
the provisions as abstract principles separated from the motive force
behind. We will consider the provisions in the circumstances to which
they own their origin. We will consider the provisions to ensure
coherence and consistency within the law as a whole and to avoid
undersirable consequences.”

“A statute is an edict of the legislature and in construing a statute, it is
necessary to seek the intention of its maker. A statute has to be
construed according to the intent of them that make it and the duty of
the court is to act upon the true intention of the legislature. If a statutory
provision is open to more than one interpretation, the court has to
choose that interpretation which represents the true intention of the
- legislature. This task very often raises difficulties because of various
reasons, inasmuch as the words used may not be scientific symbols
having any precise or definite meaning and the language may be an
imperfect medium to convey one’s thought or that the assembly of
legislatures consisting of persons of various shades of opinion purport
to convey a meaning which may be obscure. It is impossible even for
the most imaginative legislature to forestall [all situations exhaustively]
and circumstances that may emerge after enacting a statute where
its application may be called for. Nonetheless, the function of the courts

is only to expound and not to legislate. Legislation in a modern State .

is actuated with some policy to curb some public evil or to effectuate
some public benefit. The legislation is primarily directed to the problems
before the legislature based on information derived from past and
present experience. It may also be designed by use of general words
to cover similar problems arising in future. But, from the very nature
of things, it is impossible to anticipate fully the varied situations arising
in future in which the application of the legislation in hand may be
called for and words chosen to communicate such indefinite referents
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are bound to be in many cases, lacking in clarity and precision and
thus giving rise to controversial questions of construction. The process
of construction combines both literal and purposive approaches. In
other words, the legislative intention i.e. the true or legal meaning of
an enactment is derived by considering the meaning of the words
used in the enactment in the light of any discernible purpose or object
which comprehends the mischief and its remedy to which the
enactment is directed.” (See District Mining Officer v. Tata Iron &
Steel Co. (2001) 7 SCC 358, SCC pp. 382-83, para 18.)

Itis also well settled that to arrive at the intention of the legislation depending
on the objects for whcih the enactment is made, the court can resort to historical,
contextual and purposive interpretation leaving textual interpretation aside.

Francis Bennion in his book Statutory Interpretation described “purposive
interpretation” as under:

“A purposive construction of an enactment is one which gives effect
to the legislative purpose by —

(a) following the literal meaning of the enactment where that
meaning is in accordance with the legislative purpose, or

(b) applying a strained meaning where the literal meaning is not
in accordance with the legislative purpose.”

More often than not, literal interpreation of a statute or a provision of a
statute results in absurdity. Therefore, while interpreting statutory provisions,
the courts should keep in mind the objectives or purpose for which statute has
been enacted. Justice Frankfurter of the US Supreme Court in an article titled
as “Some Reflections on the Reading of Statutes” (47 Columbia Law Review 527),
observed that,

“legislation has an aim, it seeks to obviate some mischief, to supply
an adequancy, to effect a change of policy, to formulate a plan of
Government. That aim, that policy is not drawn, like nitrogen, out of
the air; it is evidenced in the language of the statutes, as read in the
light of other external manifestations of purpose.”
%
235. LAND REVENUE CODE, 1959 (M.P.) — Sections 257 (I-1) & 170-B

Transaction took place before the period contemplated u/s 170-B for
inquiry — Jurisdiction of Civil Court not barred.

Hariprasad v. Dhannu through L. Rs. Shyamlal and others
Reported in 2007 (2) MPLJ 424

Held:

....The M.P. Land Revenue Code, 1959 came to be applied on 2-10-1959.
Further it is found that as per the concurrent finding of fact recorded by both the
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Courts below, the crucial date in this case relating to crucial transaction is
1-6-1958. Section 170-B encompasses an inquiry regarding transaction which
took place between 2-10-1959 and 24-10-1980. Since the crucial transaction
had taken place on 1-6-1958, therefore, the question of application of section
165(6) read with section 170-B of the Code does not arise and both the Courts
below have rightly held so. In this view of the matter, the question of bar of
jurisdiction of the Civil Court under the provisions of section 257 (I-l) of the
Code also does not arise. The learned Courts below, therefore, rightly exercised
their jurisdiction in the matter. In these circumstances the cases referred by the
learned counsel for the appellant are distinguishable on facts and they cannot
be pressed into service.

The up shot of the above discussion is that the trial Court was justified in
entertaining the suit and granting the decree in favour of the plaintiffs and the
jurisdiction of the Civil Court did not stand barred under the provisions of section
257(1-1) of the Code...

@

236. LIMITATION ACT, 1963 — Section 14 ,
Exclusion of time of proceeding bonafide in court without jurisdiction
— Law explained.
M/s. Khemchand Motilal Jain v. State of M.P. and others
Reported in 2007 (2) MPHT 433 ‘

Held :

In Firm Jiwan Ram Ramchandra Vs. Jagernath Sahu and another, AIR 1937
Patna 495, a Division Bench has laid down that once the plaint has been returned
for presentation before the proper Court it has to filed expeditiously and plaintiff
is not entitled to exclude the time granted by the Court for re-presentation, rule
of equity cannot help plaintiff, not being diligent in filing suit. In Ramchandra and
others Vs. Union of India, AIR 1961 Rajasthan 162, it has been laid down that for
exclusion of the period under Section 14, period required by the Court for return
of the plaint after passing of the order could also be excluded. If the period
elapses due to laches of plaintiff in taking back plaint, it cannot be excluded
under Section 14. In Deshrath Singh Vs. Managing Director, M.P. State Co-
operative Oil-seed Grower's Federation Ltd. and others, 2003 (5) M.P.H.T. 529, a
Single Bench of this Court has laid down that the only period spent in the
proceedings has to be excluded. In State of West Bengal Vs. Satyanarayan Rice
Mill, AIR 1985 Calcutta 391, a Division Bench has opined that the proceedings
under Article 226 of the Constitution ascertaining the vires, is a civil proceedings
and as such it cannot be said that Section 14 of the Limitation Act does not
apply. This Court also in M.P. State Co-operative Marketing Federation Ltd. Bhopal
Vs. Union of India, 2001 (1) MPLJ 331, has held that in case any proceedings has
been prosecuted by plaintiff for vindication of civil right, such proceeding shall be
covered by words 'civil proceeding' used in Section 14 of the Limitation Act.
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Section 14 of the Limitation Act, 1963 makes it clear that the period spent
in prosecuting the case with "due diligence" another civil proceedings may be
excluded. If further requires that proceeding is prosecuted in good faith in a
Cpurt which, from defect of jurisdiction or other cause of a like nature has not
entertained it. Period spent in writ proceedings can also be excluded.

No doubt about it that the writ petition was prosecuted with due diligence.
It was admitted by this Court. Thus, after exclusion of the period the suit ought
to have been preferred with reasonable diligence, but, there was laches on the
part of plaintiff, writ was decided on 24.1.1979, suits were filed on 18.12.1979,
period of limitation stood lapsed, it commenced on 30.12.1972, fresh period of
limitation did not run again after decision of the writ petition on 24.1.1979 it
stood expired a long back. Thus, | find that the decision rendered by the Court
below is proper. Both the suits were barred by limitation.

[ J

237. MOTOR VEHICLES ACT, 1988 — Sections 147 & 149
Third party risk cases vis-a-vis own damage cases - Principle of ‘pay
and recover’ applies in former cases ard not in latter ones — National
‘Insurance Company Ltd. v. Swaran Singh, (2004) 3 SCC 297 has no
application in the own damage cases.
National Insurance Co. Ltd. v. Laxmi Narain Dhut
Judgment dated 02.03.2007 passed by the Supreme Court in Civil Appeal
No. 1140 of 2007, reported in (2007) 3 SCC 700

Held:

The inevitable conclusion therefore is that the decision in National Insurance
Company Ltd. v. Swaran Singh, (2004) 3 SCC 297 has no application to own damage
cases. The effect of fake licence has to be considered in the light of what has been
stated by this Court in New India Assurance Co. v. Kamla, (2001) 4 SCC 342. Once
the licence is a fake one the renewal cannot take away the effect of fake licence. It
was observed in Kamla case (supra) as.follows : (SCC p. 347, para 12)

“12. As a point of law we have no manner of doubt that a fake licence
cannot get its forgery outfit stripped off merely on account of some
officer renewing the same with or without knowing it to be forged.
Section 15 of the Act only empowers any licensing authority to ‘renew
a driving licence issued under the provisions of this Act with effect
from the date of its expiry’. No licensing authority has the power to
renew a fake licence as genuine. Any counterfeit document showing
that it contains a purported order of a statutory authority would ever
remain counterfeit albeit the fact that other persons including some
statutory authorities would have acted on the document unwittingly

on the assumption that it is genuine.”
As noted above, the conceptual difference between third-party right and
own damage cases has to be kept in view. Initially, the burden is on the insurer
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to prove that the licence was a fake one. Once it is established the natural
consequences have to flow.

In view of the above analysis the following situations emerge:

1. The decision in Swaran Singh case (supra) has no application to cases
other than third-party risks.

2. Where originally the licence was a fake one, renewal cannot cure the
inherent fatality.

3. In case of third-party risks the insurer has to indemnify the amount,
and if so advised, to recover the same from the insured.

4. The concept of purposive interpretation has no application to cases
relatable to Section 149 of the Act.

238. MOTOR VEHICLES ACT, 1988 ~ Section 147 (b)
Insurer's liability — Owner himself was driving the vehicle — He was
found negligent - Section 147 does not require an insurance
company to assume risk for death or bodily injury to the owner of
the vehicle — Held, petition u/s 166 of the Act not maintainable.
Oriental Insurance Co. Ltd. v. Smt. Jhuma Saha & Ors.
Reported in AIR 2007 SC 1054

Held:

The deceased was the owner of the vehicle. For the reasons stated in the
claim petition or otherwise, he himself was to be blamed for the accident. The
accident did not involve motor vehicle other than the one which he was driving,
the question which arises for consideration is that the deceased himself being
negligent, the claim petition under Section 166 of the Motor Vehicies Act, 1988
would be maintainable.

Liability of the insurer-Company is to the extent of indemnification of the
insured against the respondent or an injured person, a third person or in respect
of damages of property. Thus, if the insured can not be fastened with any liability
under the provisions of Motor Vehicles Act, the question of the insurer being
liable to indemnify insured, therefore, does not arise.

In Dhanraj v. New India Assurance Co. Ltd. & Anr., (2004) 8 SCC 553 (2004
AIR SCW 5438), it is stated as follows :

"8.Thus, an insurance policy covers the liability incurred by the insured
in respect of death of or bodily injury to any person (including an
owner of the goods or his authorised representative) carried in the
vehicle or damage to any property of a third party caused by or arising
out of the use of the vehicle. Section 147 does not require an
insurance company to assume risk for death or bodily injury to the
owner of the vehicle.
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10. In this case, it has not been shown that the policy covered any
risk for injury to the owner himseif. We are unable to accept the
contention that the premium of Rs. 4989 paid under the heading "Own
damage” is for covering liability towards personal injury. Under the
heading "own damage”, the words "premium on vehicle and non-
electrical accessories" appear. It is thus clear that this premium is towards
damage to the vehicle and not for injury to the person of the owner. An
owner of a vehicle can only claim provided a personal accident insurance
has been taken out. In this case there is no such insurance."

The additional premium was not paid in respect of the entire risk of death
or bodily injury of the owner of the vehicle. If that be so, Section 147 (b) of the
Motor Vehicles Act which in no uncertain terms covers a risk of a third party only
would be attracted in the present case.

239. MOTOR VEHICLES ACT, 1988 ~ Sections 166 & 168
Motor Accident - Determination of compensation - Selection of
multiplier — Law explained.
The highest multiplier of 18 for the age group of 21 to 25 years - The
lowest multiplier for the age group of 60 to 70 years should be selected
for just compensation.
New India Assurance Co. Ltd. v. Kalpana (Smt.) and others
“Judgment dated 17.01.2007 passed by the Supreme Court in Civil
Appeal No. 255 of 2007, reported in (2007) 3 SCC 538

Held:

There were two methods adopted to determine and for calculation of
compensation in fatal accident actions, the first the multiplier mentioned in Devise
v. Powell Duffryn Associated Collieries Ltd., (1942) 1 AIl ER 657 (HL) and the
second in Nance v. British Columbia Electric Rly. Co. Ltd., (1951) 2 AIl ER 448
(PC). The muitiplier method involves the ascertainment of the loss of dependency
or the multiplicand by an appropriate multipliers. The choice of the muitiplier is
determined by the age of the deceased (or that of the claimants whichever is
higher) and by the calculation as to what capital sum, if invested at a rate of
interest appropriate to a stable economy, would yield the mulitiplicand by way of
annual interest. In ascertaining this, regard should also be had to the fact that
ultimately the capital sum should also be consumed-up over the period for which
the dependency is expected to last.

The considerations generally relevant in the selection of multiplicand and
multiplier were adverse to by Lord Diplock in his speech in Mallet v. McMonagle,
(1969) 2 AIl ER 178 (HL) where the deceased was aged 25 and left behind his
widow of about the same age and three minor children. On the question of
selection of multiplicand Lord Dilock observed: (All ER pp. 191 H-191 B)
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“The starting point in any estimate of the amount of the ‘dependency’
is the Annual value of the material benefits provided for the
dependants out of the earnings of the deceased at the date of his
death. But... there are many factors which might have led to variations
up or down in the future. His earnings might have increased and with
them the amount provided by him for his dependants. They might
have diminished with a recession in trade or he might have had spells
of unemployment. as his children grew up and became independent
the proportion of his earnings spent on his dependants would have
been likely to fall. But in considering the effect to be given in the
award of damages to possible variations in the dependency there are
two factors to be borne in mind The first is that the more remote in
the future is the anticipated change the less confidence there can be
in the chances of its occurring and the smaller is that as a matter of
the arithmetic of the calculation of present value, the later the change
takes place the less will be its effect on the total award of damages.
Thus at interest rates of 4% per cent the present value of an annuity
for 20 years of which the first ten years are at £ 100 per annum and
the second ten years at £ 200 per annum is about 12 years’ purchase
of the arithmetical average annuity of £ 150 per annum, whereas if
the first ten years are at £ 200 per annum and the second ten years
at £ 100 per annum the present value is about 14 years’ purchase of
the arithmetical mean of £ 150 per annum. If therefore the chances
of variations in_the ‘dependency’ are to be reflected in the multiplicand
of which the years’ purchase is the multiplier variations in the
dependency which are not expected to take place until after ten years
should have only a relatively small effect in increasing or diminishing
the ‘dependency’ used for the purpose of assessing the damages.”

In regard to the choice of the multiplicand Halsbury’s Laws of England in
Vol. 34, para 98 states the principle thus:

“98. Assessment of damages under the Fatal Accidents Act, 1976. —
The courts have evolved a method for caiculating the amount of
pecuniary benefit that dependants could reasonably expect to have
received from the deceased in the future. First the annual value to
the dependants of those benefits (the muiltiplicand) is assessed. In
the ordinary case of the death of a wage-earner that figure is arrived
at by deducting from the wages the estimated amount of his own
personal and living expenses.

The assessment is split into two parts. The first part comprises
damages for the period between death and trial. The multiplicand is
multiplied by the number of years which have elapsed between those
two dates. Interest at one-half the short-term investment rate is also
awarded on that multiplicand. The second part is damages for the
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period from the trial onwards. For that period, the number of years
which have elapsed between the death and the trial is deducted from
a multiplier based on the number of years that the expectancy would
probably have lasted; central to that calculation is the probable length
of the deceased’s working life at the date of death.”

As to the multiplier, Halsbury states:

“However, the multiplier is a figure considerably less than the number
of years taken as the duration of the expectancy. Since the dependants
can invest their damages, the lump sum award in respect of future
loss must be discounted to reflect their receipt of interest on invested
funds, the intention being that the dependants will each year draw
interest and some capital (the interest element decreasing and the
capital drawings increasing with the passage of years), so that they
are compensated each year for their annual loss, and the fund will be
exhausted at the age which the court assesses to be the correct age,
having regard to all contingencies. The contingencies of life such as
iliness, disability and unemployment have to be taken into account.
Actuarial evidence is admissible, but the courts do not encourage
such evidence. The calculation depends on selecting an assumed
rate of interest. In practice about 4 or 5 per cent is selected, and
inflation is disregarded. It is assumed that the return on fixed interest
beating securities is so much higher than 4 to 5 per cent that rough
and ready allowance for inflation is thereby made. The multiplier may
be increased where the plaintiff is a high taxpayer. The muitiplicand
is based on the rate of wages at the date of trial. No interest is allowed
on the total figure.” )

In both G.M., Kerala SRTC v. Susamma Thomas, (1994) 2 SCC 176 and U.P.
SRTC v. Trilok Chandra (1996) 4 SCC 362 the multiplier appears to have been
adopted taking note of the prevalent banking rate of interest.

In Susamma Thomas case, (supra) it was noted that the normal rate of
interest was about 10% and accordingly the multiplier was worked out. AS the
interest rate is on the decline, the multiplier-has to consequentially be raised.
Therefore, instead of 16 the multiplier of 18 as was adopted in Trilok Chandra,
case (supra) appears to be appropriate. In fact in Trilok Chandra case (supra)
after reference to Second Schedule to the Act, it was noticed that the same
suffers from many defects. It was pointed out that the same is to serve as a
guide, but cannot be said to the invariable ready reckoner. However, the
appropriate highest multiplier was held to be 18. The highest multiplier has to
be for the age group of 21 years to 25 years when an ordinary Indian citizen
starts earning independently and the iowest would be in respect of a person in
the age group of 60 to 70, as the former is the normal retirement age. (See New
Indian Assurance Co. Ltd. v. Charlie, (2005) 10 SCC 720).
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.240. MOTOR VEHICLES RULES, 1994 (M.P.) - Rule 233
Claim filed through next friend in accordance with O.XXXII Rule 1 —
Rule 233 is not applicable in such a case — ClaimsTribunal may appoint
representative if it finds next friend to be not suitable.
The National Insurance Co. Ltd. v. Hukumchand and two others
Reported in 2007 (2) MPHT 481 (DB)

Held:

From the language of the Rule, which does not suffer from any ambiguity,
it is patent that it is only where a party to a proceedings is minor or person
suffering from physical disability and on that count is unable to make an
appearance, the Claims Tribunal shall appoint suitable person who consents to
the appoinment, to represent such party for the purpose of proceeding. The
applicability of Rule 233 commences only if a party to the proceeding is a minor
or a person suffering from physical disability and on that account, is unable to
make an appearance. in this situation, the Claims Tribunal shall appoint suitable
person to represent such party for the purpose of the proceeding. When a party
sues through next friend in accordance with Order 32 Rule 1 of the CPC, it
cannot be said that the party to the proceeding is minor or person suffering
from physical disability, is not represented. Under these circumstances, the Rule
does not become applicable where a party sues through next friend. However,
the Claims Tribunal will have option to appoint a person under the said Rule, if it
finds that the next friend through whom the party has initiated the proceedings
is not suitable to pursue the proceedings and to protect the interests of the
affected person. In such a situation it will always be open to the Tribunal to invoke
the provisions of sub-rule (2) of Rule 233 of the Madhya Pradesh Motor Vehicles
Rules, 1994. We are, therefore, of the considered view that there was no irregularity
in filing of the claim petition through the next friend, wife of the injured.

241. MUSLIM LAW : o

Wakfs - Once created cannot be extinguished — Title rest in Almighty
- Wakfs may be questioned - If it is shown that Wakifs had no
intention to create a Wakf but had done to avoid a liability. ‘
- Chhedi Lal Misra (Dead) through LRs. v. Civil Judge, Lucknow
and others

Judgment dated 13.02.2007 passed by the Supreme Court in Civil
Appeal No. 4816 of 2000, reported in (2007) 4 SCC 632

Held:

Having gone through and considered the judgment of the learned Single
Judge of the Allahabad High Court, we see no reason to take a view different
from those expressed therein. In our view, the law relating to the creation and
continuation of wakfs has been correctly explained by the learned Judge, in
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keeping with the well-established principles that once a wakf is created, the
wakif stands diversted of his title to the properties which after the creation of
the wakf vests in the Almighty. It is no doubt true that in a given case the creation
of a wakf may be questioned if it is shown that the wakif had no intention to
create a wakf but had done so to avoid a liability. But in the instant case, such a
stand is not available to the wakif or the Mutwalli since the wakf was created in
1926 and was registered under Section 38 of the 1936 Act and was also notified
in the Official Gazette in January *1954. It was only thereafter in 1958, that is,
after 32 years that the wakif filed a collusive suit which was decreed on
compromise. The wakif did not, however, question the registration of the wakf
under the provisions of the 1936 Act, nor did he challenge the gazette notification
published in January 1954.

Lastly, we do not also find any force in the submission that since the revenue
records were altered to show the properties to be the secular properties of the
appellant, the wakf character of the properties had been obliterated. The law is
well settled that once a wakf is created it continues to retain such character which
cannot be extinguished by any act of the Mutwalli or anyone claiming through him.

242. N.D.P.S. ACT, 1985
EVIDENCE ACT, 1872 — Sections 25 & 133
Evidence of accomplice — Normally, should not be accepted without
corroboration.
Officer of the department of Revenue Intelligence under NDPS Act is
not a Police Officer — Confession made before such officer is
admissible - Yet, such confession must be subject to closer scrutiny
than a confession made to private citizens or officials.
Francis Stanly alias Stalin v. Intelligence Officer, Narcotic
Control Bureau, Thiruvananthapuram
Reported in AIR 2007 SC 794

Held:

Thus, it appears from the above decision that there is some taint in the
evidence of an accomplice, and the reason for this obviously is that an
accomplice’s evidence is looked upon with suspicion because to protect himself
he may be inclined to implicate the co-accused.

We make it clear that we are not of the opinion that the evidence of the
accomplice can never be relied upon, since such evidence is admissible under
Section 133 of the Evidence Act. However, Section 133 has to be read along
with Section 114(b) of the Evidence Act, and reading them together the law is
well settled that the rule of prudence requires that the evidence of an accomplice
should ordinarily be corroborated by some other evidence vide Suresh Chandra
Bahri vs. State of Bihar, AIR 1994 SC 2420.

* * *
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It is true that in the present case the confession was made by the accused
not before an ordinary police officer, but before an officer, under the Narcotic
Drugs and Psychiatric Substances Act, 1985 (hereinafter referred to as “NDPS
Act”) who is an Officer of the Department of Revenue Intelligence, and it is held
by this Court in Rajkumar Karwal Vs. Union of India and others, (1990) 2 SCC
409, that such a confession is not hit Qy Section 25 of the Evidence Act.

We are of the opinion that while it is true that a confession made before an
officer of the Department of Revenue Intelligence under the NDPS Act may not
be hit by Section 25 in view of the aforesaid decisions, yet such a confession
must be subject to closer scrutiny than a confession made to private citizens or
officials who do not have investigating powers under Act. Hence the alleged
confession made by the same appellant must be subjected to closer scrutiny
than would otherwise be required.

243. PENALTY :
Imposition of penalty — Aggravating and mitigating factors in which
offence has been committed, should be delicately balanced — Object
of imposing punishment is to protect society and deter criminals.
State of Madhya Pradesh v. Kedar Yadav
Reported in ILR (2007) MP 725

Held :

Undue sympathy to impose inadequate sentence would do more harm to
" the Justlce system to undermine the public confidence in the efficacy of law and
society could not long endure under such serious therefore, the duty of every
court to award proper, sentence having regard to the nature of the offence and
the manner in which it was executed or committed etc. This posmon was
illuminatingly stated by this Court in Sevaka Peruma] etc. v. Qtate ofTamzf Nadu
AIR 1991 SC 1463 »

After giving due consideration to the facts and circumstances of each case,
for deciding just and appropriate sentence to be awarded for an offence, the
aggravating and mitigating factors and circumstances in which a crime has been
committed are ‘to be delicately balanced on the basis of really relevant
circumstances in a dispassionate manner by:the Court. Such act of balancing is
indeed a difficult task. It has been very aptly indicated in Dennis Councle MCG
Dautha v. State of Callifornia, 402 US 183 that no formula of a foolproof nature is
possible that would provide a reasonable criterion in determining a just and
appropriate punishment in the infinite variety of circumstances that may affect
the gravity of the crime. In the absence of any foolproof formula which may
provide any basis for reasonable criteria to correctly assess various
circumstances germane to the consideration of gravity of crime, the discretionary
judgment in the facts of each case, is the only way in which such judgment may
be equitably distinguished.
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The object should be to protect the society and to deter. the criminal in
~achieving the avowed object of law by imposing appropriate sentence. It is
expected that the Courts would operate the sentencing system so as to impose
such sentence which reflects the conscience of the society and the sentencing
process has to be stern where it should be.

Imposition of sentence without considering its effect on the social order in
many cases may be in reality a futile exercise. The social impact of the crime,
e.g. where it relates to offences against women, dacoity, kidnapping,
misappropriation of public money, treason and other offences involving moral
turpitude or moral delinquency which have great impact on social order, and
public interest, cannot be lost sight of and per se require exemplary treatment.
Any liberal attitude by imposing meager sentences or taking too sympathetic
view merely on account of lapse of time in respect of such offences will be
result-wise counter productive in the long turn and against societal interest which
needs to be cared for and strengthened by string of deterrence inbuilt in the
sentencing system.

The Court will be failing in its duty if appropriate punishment is not awarded
for a crime which has been committed not only against the individual victim but
also against the society to which the criminal and victim belong. The punishment
to be awarded for a crime must not be irrelevant but it should conform to and be
consistent with the atrocity and brutality with which the crime has been
perpetrated, the enormity of the crime warranting public abhorrence and it should
"respond to the society's cry for justice against the criminal”

o

244. PRACTICE AND PROCEDURE :
Disparaging remarks — Relevant considerations — Not called for.unless
necessary for decision as an intergral part thereof.

State of Rajasthan v. Netrapal and others :
Judgment dated 24.04.2007 passed by the Supreme Court in Cnmmal
Appeal No 711 of 1996 reported in (2007) 4 SCC 45

Held:

At the same time, however, it cannot be overlooked that judicial restraints
and discipline are necessary to orderly administration of justice. One must always
keep in view golden advice given by S.K. Das, J. in State of U.P. v. Mohd. Naim,.
AIR 1964 SC 703 (AIR p. 707, para 10)

“If there is one principle of cardinal importance in the administration
of justice, it is this: the proper freedom and independence of Judges
and Magistrates must be maintained and they must be allowed to
perform their functions freely and fearlessly and without undue
interference by anybody, even by this Court. At the same time it is
equally necessary that in expressing their opinions Judges and
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Magistrates must be guided by considerations of justice, fair play and
restraint. It is not infrequent that sweeping generalisations defeat the
very purpose for which they are made. It has been judicially
recognised that in the matter of making disparaging remarks against
persons or authorities whose conduct comes into consideration before
courts of law in cases to be decided by them, it is relevant to consider
(a) whether the party whose conduct is in question is before the court
or has an opportunity of explaining or defending himself; (b) whather
there is evidence on record bearing on that conduct justifying the
remarks; and (c) whether it is necessary for the decision of the case,
as an integral part thereof, to animadvert on that conduct. It has also
been recognised that judicial pronouncements must be judicial in
nature, and should not normally depart from sobriety, moderation and
reserve.”

(emphasis supplied)

(S'ee also Samya Sett v. Shambhu Sarkar, (2005) 6 SCC 767, V.G. Ramachandran,
‘Law of Writs’, Revised by Justice C.K. Thakker and M.C. Thakker, 6th Edn.,
2006, Vol. 2, pp. 1788-91.)

245. PREVENTION OF CORRUPTION ACT, 1988 — Section 2 (¢)
Public servant — Officers/employees of State Electricity Board — Held,
covered under the definition of S.2 (c) of the Act is not exhaustive -
A person may be public servant in terms of another statute.
Law laid down in Bimal Kumar Gupta v. Special Police Establishment
Lokayukt, 2001 (1) MPHT 330 = 2001 (3) JLJ 2 expressly overruled.
Naresh Kumar Madan v. State of M.P.
Judgment dated 10.04.2007 passed by the Supreme Court in Criminal
Appeal No. 519 of 2007, reported-in (2007) 4 SCC 766

Held:

Section 15 of the 1948 Act empowers the Board to appoint a Secretary
and such other officers and employees as may be required to enable it to carry
out its functions under the said Act. Appointment of a Secretary of the Board is
subject to the approval of the State Government. Section 65 of the 1948 Act
provides for power of the Board to borrow funds for the ‘purposes mentioned
therein wherefore however, previous sanction of the State Government would
be required to be obtained. Section 66 thereof provides for furnishing of
guarantee in respect of such loan advanced by the State Government. Section
78 of the 1948 Act empowers the State Government to make rules for the
purposes mentioned therein. Section 78-A empowers the State Government to
issue directions upon the Board in the discharge of its functions. Such directions
are binding upon the Board. The State, therefore, exercises a deep and pervasive
control over the affairs of the Board.
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The officers of the State Electricity Board are required to carry out public
functions. They are public authorities. Their action in one way or the other may
entail civil or evil consequences to the consumers of electrical energy. They
may prosecute a person. They are empowered to enter into the house of the
Board’s consumers. it is only for proper and effective exercise of those powers,
the statute provides that they would be public servants, wherefore a legal fiction
has been created in favour of those employees, when acting or purporting to
act in pursuance of any of the provisions of the Act, within the meaning of Section
21 of the Penal Code. The Penal Code denotes various persons to be public
servants. It is, however, not exhaustive. A person may be a public servant in
terms of another statute. However, we may notice that a person who inter alia,
is in the service or pay of the corporation established by or under a Central,
Provincial or the State Act, would also come within the purview thereof. Section
2 (c) of the 1988 Act also brings within its embrace a person in the service or
pay of a corporation established by or under a Central Act.

We, therefore, fail to see any reason as to why the appellant would not
answer the description of public servant within the provisions of the said Act.
The decision of the learned Single Judge of the Madhya Pradesh High Court in
Bimal Kumar Gupta v. Special Police Establishment Lokayukt, 2001 (1) MPHT
330 in our opinion, does not lay down the correct law. Referring to Section 81 of
the 1948 Act, it held: (MPHT pp. 334-35, para 14)

“14. Considering the aforesaid provisions of law, it emerged that for
the purpose of the Act of 1947, a ‘public savant’ is a person who is
covered under the definition of ‘public servant’ as given under Section
21 IPC. On careful perusal of the definition of ‘public servant’ as given
in Section 21 IPC, it is found that the employees of the Electricity
Board are not covered under any of the clauses of the said section.
However, by virtue of Section 81 of the Electricity Supply Act, 1948,
all the members, officers and employees of the Board when acting or
purporting to act in pursuance of any of the provisions of the Act are
deemed to be public servant under Section 21 IPC. As such, jt can be
inferred that by virtue of Section 81 of the Electricity Supply Act, the
Board employees when acting in pursuance of the provisions of the
Act are considered ‘deemed public servants’ under Section 21 IPC.
But as held by the Apex Court in State of Maharashtra v. Laljit Rajshi
Shah, (2000) 2 SCC 699 on the ground of ‘deemed provision’ a person
covered under the definition of Section 21 IPC cannot be considered
‘public servant’ for the purpose of prosecution under the provisions
of the Prevention of Corruption Act, 1947. In the aforesaid case, in
view of the analogous provision of ‘deemed to be public servant’ for
certain employees of the cooperative societies under the Maharashtra
Cooperative Societies Act, were not considered as public savant for
the purpose of the Act of 1947
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- With respect we do not agree with the aforementioned mference of the
learned Judge.

The Prevention of Corruption Act, 1947 was repealed and enacted in the
year 1988. The definition of “public servant”, as contained in Section 2(c) thereof,
is a broad-based one. Reliance was placed by the learned Judge in State of
Maharashtra v. Laljit Rajshi Shah (Supra). Therein the Court was dealing with a
case of a member of a cooperative society. It was not dealing with the case of
an employee of a statutory corporation. The said decision, therefore, has no
application to the facts of the present case.

246. REGISTRATION ACT, 1908 - Section 47

TRANSFER OF PROPERTY ACT, 1882 — Sections 54 & 58

MUTATION ENTRY :

(i) Only executed and registered document — It would be presumed
that parties intended title to pass forthwith.

(ii) Document ostensibly a sale deed ~ Burden of proof is on the
person who alleges it to be a mortagage.

(iii) -Mutation entry does not confer right of title of property — Law
explained.

Shantibai and others v. Phoolibai and others |

Reported in 2007 (2) MPLJ 121 :

(i) It is true that mere registration of a document does not necessarily
operate to transfer or affect the property dealt with by it without regard to the
intention of the parties to the document. A party to the registered document can
plead that the document in question was a mere paper transaction and it was
never acted upon. The Court has power to see intention of the parties in each
particular case but where document is duly executed and registered normal
presumption would be that the parties intended title to pass forthwith.

Ordinarily upon the due execution and registration of the sale deed the
title in the property sold passes from the vendor to the vendee. Where a sale
deed was properly executed and registered and the vender recited in the deed
and admitted before the Sub Registrar that he had received the entire
consideration the terms of the deed coupled with the acknowledgment before
the sub registrar show that the vendor intended to divest and did indeed divest
himself of the ownership which immediately vested in the vendee.

(ii) Where the document is apparently a sale, the onus is on other person
who allege it to be a mortgage to prove it.

It is true that the form of transaction is not final test of determining whether
it is a sale or mortgage and the true test is the intention of the parties in entering

the transaction but where no reliable evidence has been given to prove that the
document was intended to be a mortgage Court cannot safely depart from the

JOTI JOURNAL - AUGUST 2007- PART Il 328




contents of the documents. The lower Appellate Court rightly came to the
conclusion that plaintiffs have failed to prove that the parties intended that the
transfer was only by way of security. If on the face of it the document purports to
be sale it cannot be turned into mortagage by reference to a host of extraneous
and irrelevant considerations.

The question whether a document which is ostensibly a sale deed is executed
only as a pretence for a mortagage deed in every case is a question of fact to be
determined on the contents of the document and on the surrounding circumstances.
The intention of the parties should primarily be gathered from the document itself.
The terms of the sale deed are clear. The document reveals that the intention of
the parties to document was to treat document as an out and out sale.

(iii) The entries in the revenue records or in the record of municipality or
Panchayat record are made for fiscal purposes. Such entries cannot be a source
of title. In Balwant Singh and another vs. Daulat Singh, AIR 1997 SC 2719.and
State of Himachal Pradesh vs. Keshavram, AIR 1997 SC 2181 cited by the learned
counsel for the respondent it has been held that the entry in the revenue papers
recording somebody’s name can neither create nor extinguish the title of that
person. The failure to apply for the mutation by no stage of imagination can
form the basis for declaration that the document which is ostensibly a sale deed
was infact a mortgage.

: )

247. RENT CONTROL AND EVICTION : -
Sub-letting — Firm (with four partners) was tenant after dissolution
of the firm — The rights of the tenant including tenancy right had
been transferred to one of the partners who has constituted a new
firm and continued as the owner of the firm — Held, firm is not legal
entity — Possession is retained by a partner therefore no sub-letting.
Amar Nath Agarwalla v. Dhillon Transport Agency
Judgment dated 28.02.2007 passed by the Supreme Court in Civil
Appeal No. 1223 of 2005, reported in (2007) 4 SCC 306

Held :

It appears that along with his written submission, the plaintiff filed certain
documents which were not exhibited at the trial to prove sub-letting. In our view
those documents cannot be looked into since they were not put in evidence and
the defendant had no opportunity of replying to those documents.

As would be apparent from a mere reading of the submissions urged on
behalf of the appellant, after dissolution of the firm all the rights of the tenant
firm including tenancy rights had been transferred to one of the partners who
has continued as the owner of the firm in occupation. The question is whether
carrying on business by one of the partners of the firm which was originally the
tenant amounts to sub-letting of the premises by the original tenant.
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In Murlidhar v. Chuni Lal, 1969 Ren CR 563 this Court had repelled the
contention that the old firm and the new firm being two different legal entities,
the occupation of the shop by the new firm was occupation by the legal entity
other than the original tenant and such occupation proved sub-letting. Repelling
the contention this Court held :

"This contention is entirely without substance. A firm, unless expressly
provided for the purpose of any statute which is not the case here, is
‘not a legal entity. The firm name is only a compendious way of
describing the partners of the firm. Therefore, occupation by a firm'is
only occupation by its partners. Here the firms have a common
partner. Hence the occupation has been by one of the original tenants.”

In Mohammedkasam Haji Gulambhai v. Bakerali Fatehali, (1998) 7 SCC
608 this Court observed: (SCC p. 618, para 13)

"There is absolute prohibition on the tenant from sub-letting, assigning
or transferring in any other manner his interest in the tenanted
premises. There appears to be no way around this subject of course
if there is any contract to the contrary between the landlord and the
tenant. In a partnership where the tenant is a partner, he retains
legal possession of the premises as a partnership is a compendium
of the names of all the partners. In a partnership, the tenant does not
divest himself of his right in the premises. On the question of sub-
letting etc. the law is now very explicit. There is prohibition in absolute
terms on the tenant from sub-letting, assignment or disposition of his
interest in the tenanted premises."

The same principle was reiterated by this Court in Mahendra Saree
Emporium (II) v. G.V. Srinivasa Murthy, (2005) 1 SCC 481 wherein this Court
held: (SCC p. 492, para 16)

“The mere fact that another person is allowed to use the premises
while the lessee retains the legal possession is not enough to create
a sub-lease. Thus, the thrust is, as laid down by this Court, on finding
out who is in legal possession on the premises.So long as the legal
possession remains with the tenant the mere factum of the tenant
having entered into partnership for the purpose of carrying on the
business in the tenancy premises would not amount to sub-letting. In
Parvinder Singh v. Renu Gautam, (2004) 4 SCC 794 a three-Judge Bench
of this Court devised the test in these terms: (SCC p. 799, para 8)

'If the tenant is actively associated with the partnership business
and retains the use and control over the tenancy premises with
him, may be along with the partners, the tenant may not be said
o have parted with passession. However, if the user and control
of the tenancy premises has been parted with and deed of
partnership has been drawn up as an indirect method of
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collecting the consideration for creation of sub-tenancy or for
providing a cloak or cover to conceal a transaction not permitted
by taw, the court is not estopped from tearing the veil of
partnership and finding out the reai nature of transaction entered -
into between the tenant and the alleged sub-tenant’.”

Applying these principles to the instant case, it is patent that one of the
partners of the firm which was the original tenant has continued in legal
possession of the premises as a partner of another firm constitued after
dissolution of the original firm. Thus the legal possession is retained by a partner
who was one of the original tenants. In these circumstances, we find no fauit
with the finding of the High Court that there was no sub-ietting of the premises
and hence the suit for eviction deserved to be dismissed.

248. SERVICE LAW :
Deputation, meaning of — Deputing or transferring employee to a post
outside his cadre or outside parent department is deputation.
Whether a deputationist has legal right to continue on deputation?
Held, No. ~
Kamlesh Kumar v. State of M.P. and others
Reported in 2007 (2) MPLJ 535

Held:

“Deputation” means service outside the cadre or outside the parent
Department. Deputation is deputing or transferring an employee to a post outside
his cadre, i.e. to another department on a temporary basis. An employee has
no vested right to continue on deputation, he can be sent back to his parent
department where he held a lien. The petitioner is the employee of Home
Department, holding the post of Constable in the Railway Police. He was taken
on deputation in the department of respondent No. 3 that is to say Sports and
Youth Welfare Department. Earlier, he applied for his absorption in the Sports
and Youth Welfare Deptt. The respondent No. 3 vide order dated 11-9-1997
rejected his absorption and he was repatriated to his parent department. The
petitioner never challenged the order dated 11-9-1997 (Annexure R/1). He has
no legal right to get absorbed in the Department to which he had gone on
deputation.

The respondent No. 1 vide circular dated 2-12-1988 (Annexure P/6) framed
a policy for sending the employee on deputation. As per this policy, deputation
is possible only with the consent and voluntary decision of the deputationist
lending authority in the parent Department and the borrawing authority in the
borrowing Department. '
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With the consent of parent department dated 17-9-1997 and borrowing
department dated 6-12-1997, the services of the petitioner is repatriated by the
impugned order dated 6-5-2006 (Annexure P/1) and he was relieved by the
respondent No. 4 on the same day, i.e., 6-5-2006 vide Letter No. B/3643 dated
6-5-2006.

Learned counsel for the petitioner drew my attention to Rule 6 of M.P.
Sports and Youth Welfare Class-1ll (Non Gazetted) Service Recruitment Rules,
1998, of the department of respondent No. 3, i.e. borrowing department, and
submitted that as per Rules 6.1 (Gha), he can be recruited in the department of
respondent No. 3. The respondent No. 3 considered the case of petitioner for
absorption in the year 1997 and once the same is rejected, he cannot claim his
absorption as a matter of right and the above rule will not in any way help him.
The doctrine of legitimate expectation to be absorbed cannot be invoked for
challenging the order of repatriation.

Learned counsel for the petitioner drew my attention to the decision of the
Apex Court in the case of Union of India and another vs. V. Ramakrishnan and
others, (2005)8 SCC 394, in which the Apex Court has held that where deputation
is for a specific term, that cannot be curtailed except on such ground such as
unsuitability or unsatisfactory performance and even where the tenure is not
specified, reversion can be challenged if the same is mala fide.

Ordinarily, a deputationist has no legal right to continue in the post. He has
no right to be absorbed in the post to which he is deputed. However, there is no
bar thereto as well. It may be true that when deputation does not result in
absorption in the service to which an officer is deputed, no recruitment in its
true import and significance takes place as he is continued to be a member of
the parent service. When the tenure of deputation is specified, despite a
deputationist not having an indefeasible right to- hold the said-post, ordinarily
the term of deputation should not be curtailed except on such just grounds as,
for example, unsuitability or unsatisfactory performance. But, even where- the
tenure is not specified, an order of reversion can be questioned when the same
is mala fide. An.action taken in a post-haste manner also indicates malice. See,
Bahadursingh Lakhubahi Gohil vs. Jagdishbhai M. Kamalia, (2004) 2 SCC 65.

In the case of Rameshwar Prasad vs. Managing Director, U.P. Rajkiya
Nirman Nigam Limited and others, (1999) 8 SCC 381, the Apex Court has held
that deputationist’s right to be considered for, when statutory rules provide for
absorption. Although an employee on deputation has no right to be absorbed in
the service where he is working on deputation, in.some cases depending upon
the statutory rules the position may be to the contrary.

o
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249. SERVICE LAW :

Disciplinary proceedings against a judicial Officer - Power of High
Court - Considerations — High Court should take up case to protect
honest Judicial Officer against false complaints by unscrupulous
lawyers and litigants — Disciplinary actions against subordinate
judiciary merely on the basis that orders/judgments are wrong — Not
good practice — Such practice adversely affect the morale of
subordinate judiciary and ability to exercise their power freely and
independently. _

Ramesh Chander Singh v High Court of Allahabad and another
Judgment dated 26.02.2007 passed by the Supreme Court in Civil
Appeal No. 2015 of 2006, reported in (2007) 4 SCC 247

Held:

This Court on several occasions has disapproved the practice of initiation
of disciplinary proceedings against officers of the subordinate judiciary merely
because the judgments/orders passed by them are wrong. The appellate and
revisional courts have been established and qiven powers to set aside such
orders. The higher courts after hearing the appeal may modify or set aside
erroneous judgments of the lower courts. While taking disciplinary action based
on judicial orders, the High Court must take extra care and caution.

In Ishwar Chand Jain v. High Court of P & H,(1988) 3 SCC 370 this Court
observed that while exercising control over subordinate judiciary under Article
235 of the Constitution, the High Court is under a constitutional obligation to
guide and protect subordinate judicial officers. An honest and strict judicial
officer is likely to have adversaries. If complaints are entertained in trifling matters
and if the High Court encourages anonymous complaints, no judicial officer
would feel secure and it would be difficult for him to discharge his duties in an
honest and independent manner. It is imperative that the High Court should-
take steps to protect honest judicial officers by ignoring ill-conceived or motivated
complaints made by unscrupulous lawyers and litigants.

In K.P. Tiwari v. State of M.P., AIR 1994 SC 1031 where the High Court
reversed the order passed by the lower court making remarks about,
interestedness and motive of the lower court in passing the unmerited order, this
Court observed that one of the functions of the higher court is either to modify
or set aside erroneous orders passed by the lower courts. Our legal system
acknowledges fallibility of judges. It has to be kept in mind that a subordinate
judicial officer works mostly in a charged atmosphere. He is under a psychological
pressure — contestants and lawyers breathing down his neck. He does not enjoy
the detached atmosphere of the higher court. Every error, however gross it
may be, should not be attributed to improper motives. The Judges of the High
Court have a responsibility to ensure judicial discipline and respect for the
judiciary from all concerned. No greater damage can be done to the
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administration of justice and to the confidence of the people in the judiciary if
the higher courts express lack of faith in the subordinate judiciary for some
reason or the other. That amounts to destruction of judiciary from within.

In Kashi Nath Roy v. State of Bihar, (1996) 4 SCC 539 this Court observed
under a similar. circumstance that in our system appellate and revisional courts
have been set up with the presupposition that the lower courts in some measure
of cases can go wrong in decision-making in law and in fact. The higher courts
have been established to correct errors. In cases where intolerable error is
pointed out, it is functionally required to correct the error in an appropriate case
and in'a manner befitting maintaining dignity of the court and independence of
the judiciary. The higher court should convey its massage in the judgment to the
officer concerned through a process of reasoning, essentially persuasive,
reasonable, mellowed but clear and result oriented and rarely a rebuke.

In a series of other cases also, this Court disfavoured the practice of passing
strictures or orders against the subordinate officers. (See Braj Kishore Thakur
v. Union of India, (1997) 4 SCC 65; Alok Kumar Roy v. Dr. S.N. Sarma, AIR 1968
SC 453.)

In Zunjarrao Bhikaji Nagarkar v. Union of India, (1999) 7 SCC 409 this
Court held that wrong exercise of jurisdiction by a quasi-judicial authority or
mistake of law or wrong interpretation of law cannot be the basis for initiating
disciplinary proceeding. Of course, if the judicial officer conducted in a manner
as would reflect on his reputation or integrity or good faith or there is a prima
facie material to show recklessness or misconduct in discharge of his duties or
he had acted in a manner to unduly favour a party or had passed an order
actuated by corrupt motive, the High Court by virtue of its power under Article
235 of the Constitution may exercise its supervisory jurisdiction. Nevertheless,
under such circumstances it should be kept in mind that the Judges at all levels
have to administer justice without fear or favour. Fearlessness and maintenance
of judicial independence are very essential for an efficacious judicial system.
Making adverse comments against subordinate judicial officers and subjecting
them to severe disciplinary proceedings would ultimately harm the judicial system
at the grassroots level.

)

250. SERVICE LAW :
Disciplinary proceedings can be continued inspite of acquittal of
delinquent by Criminal Court — Disciplinary authority is required to
consider factum with regard to acquittal while imposing punishment.
Raghubir Singh v. Union of India and others
Reported in 2007 (2) MPLJ 479
Held:

On the basis of the aforesaid pronouncements of law it is apparent that in
spite of the acquittal of the petitioner by the Criminal Court there is no bar that
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the disciplinary proceeding shall also come to an end. Hence, the first submission
urged by the learned counsel for the petitioner stands rejected.

. The next submission of the learned counsel for the petitioner is that in the
present case the respondents have not yet completed the enquiry and the effect
of the acquittal cannot be ignored by the departmental enquiry. Learned counsel
relied upon the decision in Chairman and Managing Director, United Commercial
Bank and others vs. P.C. Kakkar, (2003) 4 SCC 364.

in P.C. Kakkar’s case (supra) the Apex Court considered the question with
regard to the consideration of the acquittal by the disciplinary authority at the
time of passing the final order of punishment in case the employee is found
guilty in the departmental enquiry. The Apex Court while considering the said
question came to the conclusion that factum with regard to acquittal of the
employee being an important circumstance the same has to be considered by
the disciplinary authority at the time of inflicting the punishment and accordingly
the Apex Court came to hold in para-15 of its judgment as under:

“.... At the most the factum of acquittal may be a circumstances to be
considered while awarding punishment. It would depend upon the
facts of each case and even that cannot have universal application.”

251. SERVICE LAW :
Resignation - It becomes effective from the date of acceptance by
the competent authority — Before acceptance, it can be withdrawn —
Law explained.
Secy. Technical Education, U.P. and others v. Lalit Mohan
Upadhyay and another
Judgment dated 09.04.2007 passed by the Supreme Court in Civil
Appeal No. 534 of 2001, reported in (2007) 4 SCC 492

Held:

The general principle is that a government servant/or functionary who
cannot, under the conditions of his service/or office, by his own unilateral act of
tendering resignation, give up his service/or office normally the tender of
resignation becomes effective and his service/or office tenure gets terminated
when it is accepted by the competent authority....

* * *

There cannot be any quarrel on the settled principle of law that an
employee is entitled to withdraw his resignation before its acceptance by the
competent authority....
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252. SPECIFIC RELIEF ACT, 1963 ~ Section 38
Suit for permanent injunction could be filed on the possessory title
— Prayer for declaration is not a condition precedent to file such a
suit - Plaintiff is not found in possession — Suit is liable to be
dismissed — Enquiry of titie is not warranted.
Ramji Rai & Anr. v. Jagdish Mallah (Dead) through L Rs. & Anr.
Reported in AIR 2007 SC 900

Held :

.. Under Section 38 of the Specific Relief Act, 1963 an injunction restraining
disturbance of possession will not be granted in favour of the plaintiff who is not
found to be in possession. In the case of a permanent injunction based on
protection of possessory title in which the plaintiff alieges that he is in possession,
and that his possession is being threatened by the defendant, the plaintiff is
entitled to sue for mere injunction without adding a prayer for declaration of his
rights [See : Mulla's Indian Contract and Specific Relief Acts, 12th Edn., page 2815)

In the case of A.L.V.R. Ct. Veerappa Chettiar v. Arunachalam Chetti and
others, AIR 1936 Madras 200, it has been held that mere fact that the question of
titte may have to be gone into in deciding whether an injunction can be given or
not is not any justification for holding that the suit is for a declaration of title and
for injunction. There can be a suit only for an injunction. The present suit is only
for permanent injunction and, therefore, the lower appellate court should have,
on the facts and circumstances of this case, confined itself to its dismissal only
on the ground that the appellants have failed to show that they were in possession.
This has been done but the declaration that the appellants are not the owners,
was not necessary.

253. STAMP ACT, 1899 — Section 47-A (As inserted by M.P. Act 30 of 1997)
Stamp duty - Parties entered into an agreement on 28.8.78 — Suit for
specific performance decreed on 13.10.95 ~ In execution of the decree
sale deed was presented on 5.1.98 before Sub-Registrar for
registration — Held, stamp duty has to be paid on market value on the
date on which instrument was put to registration and snot on market
value prevailing on date of agreement.

Smt. Harvinder Kaur & Ors. v. State of M.P. & Ors.
Reported in AIR 2007 MP 86

Held :

After perusing the aforesaid judgments in the case of Sub-Registrar, Kodad
Town and Mandal v. Amaranaini China Venkat Rao, AIR 1998 AP 252, S.P.
Padmavathi v. State of Tamil Nadu, AIR 1997 Madras 296 and Smt. Shantidevi
Prasad v. The State of Bihar, AIR 2001 Pat 161, | find that said judgments are
based on S.P. Padmavati interpretation of Section 47-A of the Act as applicable
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in their respective states. So far as State of Madhya Pradesh is concerned, the
position is made clear by explanation of Section 47-A of the Act, which was
inserted by M.P. Act 30 of 1997 which came into effect from 15-11-1997. Said
explanation reads as under:—

"Explanation — For the purpose of this Act, Market Value of any
property shall be estimated to be the price which in the opinion of the
Collector or the Appellate Authority, as the case may be, such property
would have fetched or would fetch if sold in the open market on the
date of execution of the instrument.”

From reading of said explanation, it is clear that for the purpose of Indian
Stamp Act, market value of any property shall be estimated to be the price
which in the opinion of the Collector or the Appellate Authority, as the case may
be, such property would have fetched or would fetch if sold in the open market
on the date of execution of the instrument.

The word "execution” is also defined under the Act and as per Section
2(12) execution of instrument means 'signed' of the said instrument. Thus, this
provision makes it clear that stamp duty is payabie on the date on which
instrument was signed in the document and put to registration. Thus, judgments
cited by learned counsel for the petitioners have no application in the State of
Madhya Pradesh, as the provisions are not considered in theaforesaid judgments.

Thus, the duty of the Registrar is to see whether the stamp duty is paid on
the market value prevailing on the date of presentation and if he comes to the
conclusion that stamp duty has not been truly set forth in the in the instrument,
he can refer the same to the Collector for determination of market value of the
property. Thus, the Registrar is not concerned with the date of agreement and
he has to decide the matter keeping in view the market value prevailing on the
date of presentation of instrument before him.

254. SUCCESSION ACT, 1925 - Section 372
CONTRACT ACT, 1872 — Section 171
Order granting succession certificate in ignorance of Banker's lien -
Held, improper as S. 171 of the Act of 1872 recognizes Bankers such
right.
State Bank of India v. Mukesh Rawat
Reported in 2007 (2) MPLJ 199

Held :

There is no material on record to disbelieve the record of the bank because
there is no iota to establish that Smt. Kamla Rawat had not availed the loan
during her life time and she did not own a sum of Rs. 1,23,540/- paisa 53 +
interest in her demand loan account. The particulars of the demand loan account
were clearly informed by the petitioner-Bank to the learned Trial Judge vide
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Annexure/P-1. However, from the order of succession dated 31.3.2004 contained
in Annexure/P-2, it is clear that the learned trial Judge has misconstrued the
information about the particulars of the deposits furnished by the petitioner Bank
(ag contained in Annexure /P-1) and the demand loan account (MANG RIN
KHATA) has been described in the order of succession as 'MANG MAY KHATA'.
The same mistake was repeated in the succession certificate contained in
Annexure/P-3. Learned counsel for the respondent has been unable to justify
this error.

The reason assigned by the learned Trial Judge that the appropriation/
adjustment was not directed and/or allowed by it is not sustainable in law because
the learned Trial Judge has passed the impugned order in ignorance of the
Banker's lien in such matters. Section 171 of the Indian Contract Act, 1872
recognises such right in the following language :

"171. General lien of bankers, factors, wharfingers, attorneys and
policy brokers. — Bankers, factors, wharfingers, attorneys of a High
Court and policy brokers may, in the absence of a contract to the
contrary, retain, as a security for a general balance of account, any
goods bailed to them; but no other persons have a right to retain, as
a security for such balance, goods bailed to them, unless there is an
express contract to that effect.”

It has been observed by the learned Trial Judge that no recovery
proceedings were initiated with respect to the outstanding in the demand loan
account of Smt. Kamla Rawat. Since, the lien was created on the fixed deposit
accounts of Rs.1,25,000/- and Rs. 30,000/- and the Bank was in a position to
exercise the right of lien, no recovery proceedings were required to be initiated
and the bank in: exercise of right of lien was well competent to recover the
amount from the said fixed deposit accounts. Banker's right of lien is not barred
by law of limitation. Consequently, it does not affect the fixed deposit accounts
over which the petitioner Bank had a lien. No doubt that the right of general lien
of the Bank could have been excluded by an express agreement between the
Bank and Smt. Kamla Rawat, but no such agreement has been either pleaded
or proved which could have excluded the operation of section 171 of the Indian
Contract Act. Reference may be made in the matter to the decision of Calcutta
High Court in the case of Krishna Kishore Kar vs. United Commercial Bank and
another reported as AIR 1982 Calcutta 62.

The Banker's lien has been expiained by the Division Bench of the Punjab
High Court in the case of Firm Jaikishen Dass Jinda Ram and others vs. Central
Bank of India through Manager, AIR 1960 Punjab 1 as :—

"the right of the bank to appropriate the moneys, funds and securities
of the customer coming into its possession in the course of their
dealines for repayment of the customer's indebtedness."
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in the present case, counsel for the Bank has contended that there was special
lien on the fixed deposit accounts of Rs. 1,25,000/- and Rs. 30,000/-. Although,
there is a distinction between general lien and special lein, but in the absence of
any proof about special lien this Court is not required to dwell upon this point any
more, moreso, in the light of classic statement made by Lord Campbell :-

"Bankers have a general lien on all securities deposited with them as
bankers by a customer, unless there be an express contract, or
circumstances that show an implied contract, inconsistent with lien."

Accordingly, it is held that the petitioner Bank had a lien on the two fixed
deposit accounts of Rs. 1,25,000/- and Rs. 30,000/- and an appropriation from
the said account has been rightly made by the petitioner Bank in exercise of its
right of lien. It is further heid that the learned Trial Judge has committed an
illegality in granting succession’ certificate for the entire sum of Rs. 4,36,290/-.

)

255 TRADE UNIONS ACT, 1926 ~ Section 28 J (3)
Jurisdiction of Civil Court - Suit barred only where the matters have
already been referred to Industrial Court u/s 28 (1-A) of the Act -
Dispute not falling u/s 28 (1-A) of the Act may be resolved by the
Civil Court. .
Om Prakash Malviya v. Shambhu Nath Singh and others
Reported in 2007 (2) MPLJ 562

Held :

Apex Court in Borosil Glass Works Ltd Employees’ Union v. D.D. Bambode
and others, (2001) 1 SCC 350 considered the legal position in which the Apex
Court held thus:—

“Under section 28(1-A) the jurisdiction of the Civil Court is barred
only in respect of matters which have been referred to an Industrial
Court under section 28(1-A). If a dispute does not fall under section
28(1-A) then that dispute can always be taken to a Civil Court. As a
dispute whether a person should or should not be admitted as a
member is not a dispute falling within section 28(1-A), it would always
be open to such persons to approach a Civil Court for resolution of
their dispute. Needless to say that if the law permits they may also
raise an industrial dispute before the Industrial Court in that behalf”

The law laid down by the Apex Court makes the position clear that the civil
suit is barred only in respect of matters which have been referred to an Industrial
Court. If no such reference is pending or filed before the Industrial Court then
the Civil Court is having jurisdiction to entertain and decide the dispute. In the
present case no reference was pending on the date when the suit was filed nor
any reference has been filed till date thereafter. So the civil suit which has been
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filed by respondent No. 1 is not barred and the Civil Court has rightly entertained
the suit. In the impugned order there is no error of jurisdiction warranting
interference of this Court.

256. TRANSFER OF PROPERTY ACT, 1882 — Section 52
Doctrine of lis pendens — Suit for maintenance by widow - Creating
charge on the property — Property alienated during the pendency of
the suit — Purchaser will get subject to the doctrine of Iis pendens -
Widow can proceed against the alienated property as it had not been
alienated.
Karuppana Gounder v. Rasammal
Reported in AIR 2007 Madras 101

Held :

Ordinarily, a suit by Hindu wife for maintenance against her husband is a
personal suit and any purchaser of the family property during the pendency of
the suit is not affected by the rule of lis pendens. But where in a suit for
maintenance the widow claims that her maintenance should be made a charge
on the property, this section applies and any alienation of property made during
the pendency of such suit is affected by the rule of lis pendens. In this context,
it would be relevant to refer to the decision of a single judge of this Court reported
in (Ramaswamy Gounder v. Baghvammal), AIR 1967 Mad 457, wherein in para
No. 8, it was held thus :—

“8. ... Apart from that, the argument of Mr. Ramamurthi lyer
overlooks the effect of 8. 39 which is that if an alienation is made of
the husband's property with notice of the right of his wife to
maintenance, the alienation will not affect her right in any way. In
other words, she can proceed against the alienated property as if it

- had not been alienated to the extent necessary. If that were so, nothing
stands in the way of the Court creating a charge over the alienated
properties. | hold, therefore, that the Courts below were right in their
view that it was open to them to create a charge over the alienated
properties in favour of the plaintiff for her maintenance."
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PART - Il

CIRCULARS/NOTIFICATIONS

NOTIFICATION REGARDING DATE OF ENFORCEMENT OF
THE ELECTRICITY (AMENDMENT) ACT, 2007 (NO. 26 OF 2007)

[Published in the Gazette of India (Extraordinary) Part |l Section 3 (ii) dated 12-
6-2007 Page1l]

Ministry of Power Notification No. S.0. 950 (E) dated the 12" June,
2007. — In exercise of the powers confered by sub-section (2) of Section 1 of
the Electricity (Amendment) Act, 2007 (26 of 2007), the Central Government
hereby appoints the 15" June, 2007, as the date on which the provisions of the
said Act shall come into force.

NOTIFICATION REGARDING AMENDMENT IN NOTIFICATION
NO. F-30-8-02-X-3 DATED 16™ MAY, 2005 OF THE FOREST
DEPARTMENT

Notification No. F-30-8-02-X-3 dated the 21 December, 2006. [Published
in M.P. Rajpatra Part IV (Ga) dated 29-12-2006 Page 822] — In exercise of the
powers conferre by clause (b) of proviso to rule 3 of the Madhya Pradesh
Transit (Forest Produce) Rules, 2000, the State Government hereby, makes
the following amendment in Notification No. F-30-8-02-X-3 dated 16™May, 2005
of the Forest Department, namely :—

Amendment

In the said Notification, the entry “(vii) Babul-Acacia nilotica” shall be
omitted.
o

NOTIFICATION REGARDING AMENDMENT IN THE MADHYA
PRADESH TRANSIT (FOREST PRODUCE) RULES, 2000

(9) Notification No. F-30-8-02-X-3 dated the 21s' December, 2006.
[Published in M.P. Rajpatra Part IV (Ga) dated 29-12-2006 Page 822] — In
exercise of the powers conferred by Section 76 read with Section 41 and 42 of
the Indian Forest Act, 1927 (16 of 1927), the State Government, hereby makes
the following amendment in the Madhya Pradesh Transit (Forest Produce)
Rules, 2000, namely -

AmendmeAnt

In the said rules, in rule 4, in clause (a) of sub-rule (2) of Part (B), after
item (viii), the following item and entries relating thereto shall be inserted,
namely —

~ “(ix) Babul-Acacia nilotica.’.
o
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NOTIFICATION REGARDING ESTABLISHMENT OF SPECIAL
COURT OF JUDICIAL MAGISTRATE FIRST CLASS
DATED 28™ JUNE 2007

F.No. 1-8-79-XXI-B (1). [Published in the Madhya Pradesh Gazette Part 1
Dated 6™ July, 2007 Page 1804] — In supersessicn of this Department Notification
No. 1-8-79-XXI-B(1), dated the 21% November 1995 and in exercise of the powers
conferred by the proviso to sub-section (1) of Section 11 of the Code of Criminal
Procedure, 1973 (No.2 of 1974), the State Government after consultation with
the High Court of Madhya Pradesh hereby establish the Special Court of Judicial
Magistrate of the first class at the Head Quarter as specified in column (2) of
the table below, having the territorial Jurisdicion over the districts as specified in
column (3) of the said table, namely:-

TABLE

S. Name of Territorial Jurisdiction

No. Head Quarter in Civil District

(1) (2) (3)

1. Indore Indore, Dhar, Jhabua

2. Khandwa Khandwa, Harda, Hoshangabad, Mandleshwar, Barwani
3. Ujjain Ujjain, Dewas, Shajapur

4. Ratlam Ratlam, Mandsaur, Neemuch

5. 'Bhopal Bhopal, Vidisha, Rajgarh (Biora), Raisen, Sehore.

6. Chhindwara  Chhindwara, Seoni, Balaghat, Narsingpur, Betul.

7. Jabalpur Jabalpur, Katni, Damoh, Mandla, Rewa, Satna, Sidhi,

Sagar, Panna, Chhatarpur, Shahdol.

8. Gwalior Gwalior, Morena, Sheopur, Bhind, Shivpuri, Guna, Datia,

Tikamgarh.
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The special court shall iry the cases arising out of the Acts specified in the

Schedule below:—
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Schedule
The Central Excise Act, 1944 (No. 1 of 1944)

The Foreign Trade (Development.and Regulation) Act, 1992 (No. 22 of
1992).

The Companies Act, 1956 (No. 1 of 1956)

The Wealth Tax Act, 1957 (No. 22 of 1957)

The Gift Tax Act, 1958 (No. 18 of 1958)

The Income Tax Act, 1961 (No. 43 of 1961)

The Customs Act, 1962 (No. 52 of 1962)

The Export (Quality Control and Inspection) Act, 1963 (No. 22 of 1963).

The Companies (Profits) Surtax Act, 1964 (No. 7 of 1964)

10) The Monopolies and Restrictive Trade Practices Act, 1969 (No. 54 of 1969).
11) The Foreign Exchange Management Act, 1999 (No. 46 of 1999).

w.e.f. 1-6-2000.
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PART - 1V

IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS

THE COURT-FEES (MADHYA PRADESH AMENDMENT)
AMENDMENT ACT, 2007

No. 5 of 2007

[Received the assent of the Government on the 26" March, 2007; assent
first published in the “Madhya Pradesh Gazette (Extraordinary)” dated 26" March,
2007].

An Act to amend the Court-fees (Madhya Pradesh Amendment) Act,
2006.

Be it enacted by the Madhya Pradesh Legislature in the Fifty-eighth year
of the Republic of India as follows :—

1. Short title. - This Act may be called the Court-fees (Madhya Pradesh
Amendment) Amendment Act, 2007.

2. Amendment of Section 1.— For sub-section (2) of Section 1 of the
Court-fees (Madhya Pradesh Amendment) Act, 2006 (No. 2 of 2007}, the
following sub-section shall be substituted, namely :—

“(2) It shall come into force on the date of its publication in the official
Gazette..

3. Repeal and saving. — (1) The Court-fees (Madhya Pradesh Amendment)
Amendment Ordinance, 2007 (No. 1 of 2007) is hereby repealed.

(2) Notwithstanding the repeal of the said Ordinance, anything- done or
any action taken under the said Ordinance shall be deemed to have been done
or taken under the corresponding provisions of this Act.
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THE MADHYA PRADESH INDUSTRIAL RELATIONS
(AMENDMENT) ACT, 2007

No. 10 of 2007

[Received the assent of the Governor on the 5" April, 2007; assent first
published in the “Madhya Pradesh Gazette (Extra ordinary)” dated the 11™ April,
2007].

An Act further to amend the Madhya Pradesh Industrial Relations
Act, 1960.

Be it enacted by the Madhya Pradesh Legislature in the Fifty-eighth Year
of the Republic of India as follows :-

1. Short title and commencement. - (1) This Act may be called the Madhya
Pradesh Industrial Reiations (Amendment) Act, 2007.

(2) it shall come into force on the date of its publication in the official
Gazette.

2. Amendment of Section 2. — In Section 2 of the Madhya Pradesh
Industrial Relations Act, 1960 (No. 27 of 1960) (hereinafter referred to as the
principal Act), after definition clause (25), the following clause shall be inserted,
namely :—

“(25A) “Public Servant” shall have the same meaning as assigned to it
in Section 21 of the Indian Penal Code, 1860 (No. 45 of 1860);”

3. Amendment of Section 63.— In Section 63 of the principal Act, the
following provision shall be added, namely :—

“Provided that if an offence punishable under the Act has been committed
by a public servant while acting or purporting to Act in the discharge
of his official duty, then no Court shall take cognizance of such offence
except with the previous sanction of the State Government:

Provided further that if cognizance of such offence has aiready been taken
by the Court, then no Court shall proceed further except with the
previous sanction of the State Government.”.
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THE MADHYA PRADESH VAN UPAJ (VYAPAR VINIYAMAN)
SANSHODHAN ADHINIYAM, 2006

No.14 of 2007

[Received the assent of the President on the 1¢t May, 2007; assent first pulished
in the “Madhya Pradesh Gazette (Extra-ordinary)” dated the 10" May, 2007.]

An Act further to amend the Madhya Pradesh Van Upaj (Vyapar
Viniyaman) Adhiniyam, 1969.

Be it enacted by the Madhya Pradesh Legislature in the Fifty-Seventh Year
of the Republic of india as follows :—

1. Short title .- This Act may be called the Madhya Pradesh Van Upaj
(Vyapar Viniyaman) Sanshodhan Adhiniyam, 2006.

2. Amendment of Section 15.— In Section 15 of the Madhya Pradesh Van

Upaj (Vyapar Viniyaman) Adhiniyam, 1969 (No. 9 of 1969) hereinafter referred
fo as the principal Act);~

(i) after sub-section (3), the following new sub-section shall be
inserted, namely :—

“(3A) Any forest officer of a rank not inferior to that of a Ranger,
who or whose subordinate, has seized any tools, boats,
vehicles, ropes, chains or any other article as liable for
confiscation, may release the same on the execution by the
owner thereof, of a security in a form as may be prescribed, of
an amount equal to double the value of such property, as
estimated by such officer, of the production of the property so
released, when so required, before the officer authorized to
order the confiscation or the Magistrate having jurisdiction to
try the offence on account of which the seizure has been made.;

(i) after sub-section (5), the following new sub-section shall be
inserted, namely —

“(5A) When the authorised officer having the jurisdiction over
the case is himself involved in the seizure or investigation,
the next higher authority may transfer the case to any other
officer of the same rank for conducting proceedings under
this section.”;

(iii) after sub-section (6), the following new sub-section shall be
inserted, namely -

“(6A) The seized forest produce or any other property, if
ordered to be released by the authorised officer, shall continue
to be under custody until confirmation of the order of the
authorised officer by the Appellate Authority or until the expiry
of the period for initiating “suo motu” action by him, whichever
is earlier, as specified under Section 15-A”.
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] 3. Amendment of Section 15-A. ~ In Section 15-A of the principal Act, for
the words “any order of confiscation” occurring at the first place in sub-section
(1), the words “any order of the authorised officer” shall be substituted, and for
the words “order of confiscation” wherever they occur throughout section 15-A,
the words “order of the authorised officer” shall be substituted.

4. Amendment of Section 16.— In Section 16 of the Principal Act, in clause
(a), for the words “ten thousand rupees” the words “twenty five thousand rupees”
shall be substituted.

5. Substitution of Section 19. — For Section 19 of the principal Act the
following section shall be substituted, namely :—

“19. Composition of offence. — (1) The State Government may, by

notification, empower a Forest Officer, —

(a) to accept from any person against whom a reasonable suspicion
exists that he has committed an offence punishable under this
Act, or the rules made thereunder, a sum of money by way of
compensation for the offence which such person is suspected
to have committed; and

(b) when any property other than a specified forest produce has
been seized as liable to confiscation, to release the same, ‘at
any time before an order of confiscation is passed by an
appropriate authority, on payment of the value thereof as
estimated by such officer.

On the payment of such sum of money or such value, or both, as the
case may be, to such officer, the suspected person shall be
discharged, the property other than the specified forest produce, if
any, seized shall be released, and no further proceeding shall be
taken against such person or property.

A Forest Officer shall not be empowered under this section unless he
is a Forest Officer of a rank not inferior to that of a Ranger, and the
sum of money accepted as compensation under clause (a) of sub-
section (1) shall in no case be less than two times the value of the
forest produce:

Provided that in case the forest produce in respect of which an offence

has been committed is not the property of the Government or in case
the value of the forest produce is less than one thousand rupees.
and if the offender has committed the offence for the first time, the
suspected person may be discharged and the property other than
the forest produce, if any, seized may be released on payment of the
sum of ten thousand rupees or the value of such seized property,

whichever is less the seized forest produce may be released only if it

is not the property of the Government or on the payment of the value

thereof, as the case may be.”
®

JOT! J OURNAL - AUGUST 2007 - PART IV 28

Y

-



THE ELECT RICITY (AMENDMENT) ACT, 2007

The following Act of Parliament received the assent of the President on
28" May, 2007 and was published in the Gazette of India, Extraordinary, Part Il
Section 1, No. 31, dated 29" May, 2007.

INDIAN PARLIAMENT ACT NO. 26 OF 2007
An Act further to amend the Electricity Act, 2003.

Be it enacted by Parliament in the Fifty-eighth Year of the Republic of India
as follows :-

1. Short title and commencement. — (1) This Act may be called the
Electricity (Amendent) Act, 2007.

(2) It shall come into force on such date as the Central Government may,
by notification in the Official Gazette, appoint.

2. Substitution of new section for section 6.~ For section 6 of the
Electricity Act, 2003 (36 of 2003) (hereinafter referred to as the principal Act),
the following section shall be substituted, namely :-

“6. Joint responsibility of State Government and Central Government

in rural electrification. — The concerned State Government and the

- Central Government shall jointly endeavour to provide access to

electricity to all areas including villages and hamlets through rural
electricity infrastructure and electrification of households.”.

3. Amendment of section 9. ~ In section 9 of the principal Act, in sub-
section (1), after the proviso, the following proviso shall be inserted, namely:—

“Provided further that no licence shall be required under this Act for supply
of electricity generated from a captive generating plant to any licensee
in accordance with the provisions of this Act and the rules and
regulations made thereunder and to any consumer subject to the
regulations made under sub-section (2) of section 42..

4. Amendment of section 38. — In section 38 of the principal Act, in sub-
section (2), in clause (d), —

(i) in the second proviso, the words “and eliminated” shall be
omitted;

(ii) the third proviso shall be omitted.

5. Amendment of section 39. — In section 39 of the principal Act, in sub-
section (2), in clause (d), —

(i) in the second proviso, the words “and eliminated” shall be
omitted; :

(i) the third proviso shall be omitted.
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6. Amendment of section 40.- In section 40 of the principal Act, -

(i) in the second proviso, the words “and eliminated” shall be
omitted;

(ii) the third proviso shall be omitted.

7. Amendment of section 42. — In section 42 of the principal Act, in sub-
section (2), —

(i) in the first proviso, for the words “such open access may be
allowed before the cross-subsidies are eliminated on payment
of a surcharge”, the words “such open access shall be allowed
on payment of a surcharge” shall be substituted; :

(i) in the third proviso, the words “and eliminated” shall be omitted.

8. Amendment of section 43. — In section 43 of the principal Act, in sub-
section (1), —
(i) for the words “Every distribution”, the words “Save as otherwise
provided in this Act, every distribution” shall be substituted;

(i) after the second proviso, the following Explanation shall be
inserted, namely —

‘Explanation. — For the purposes of this sub-section, “application” means
the application complete in all respects in the appropriate form, as required by
the distribution licensee, along with documents showing payment of necessary
charges and other compliances:’.

" 9. Substitution of new section for section 50.— For section 50 of the
principal Act, the following section shall be substituted, namely:—

“50. The electricity supply code. - The State Commission shall specify
an electricity supply code to provide for recovery of electricity charges,
intervals for billing of electricity charges, disconnection of supply of
electricity for non-payment thereof, restoration of supply of electricity,
measures for preventing tampering, distress damage to electrical plant
or electrical line or meter, entry of distribution licensee or by person
acting on his behalf for disconnecting supply and removing the meter,
entry for replacing altering or maintaining electric lines or electrical
plants or meter and such other matters.”.

10. Amendment of section 61.— In section 61 of the principal Act, for
" clause (g), the following clause shall be substituted, namely :—

“(g) that the tariff progressively reflects the costs of supply of electricity
and also reduces cross-subsidies in the manner specified by the
Appropriate Commission;”.

11. Amendment of section 126. — In section 126 of the principal Act, -

(i) for sub-section (3), the following sub-section shall be substituted,
namely:—
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(i)
(iii)

“(3) The person, on whom an order has been served under sub-section
(2), shall be entitled to file objections, if any, against the
provisional assessment before the assessing officer, who shall,
after affording a reasonable opportunity of hearing to such
person, pass a final order of assessment within thirty days from
the date of service of such order of provisional assessment of
the electricity charges payable by such person.”;

in sub-section (4), the proviso shall be omitted;

for sub-section (5), the following sub-section shall be substituted,
namely:— ‘

“(5) If the assessing officer reaches to the conclusion that
unauthorized use or electricity has taken place, the assessment
shall be made for the entire period during which such
unauthorized use of electricity has taken place and if, however,
the period during which such unauthorized use of electricity has
taken place cannot be ascertained, such period shall be limited
to a period of twelve months immediately preceding the date of
inspection.”;

in sub-section (6), for the words “one-and-half times”, the word “twice”

shall be substituted;

in the Explanation occuring at the end, in clause (b), for sub-clause
(iv) the following sub-clauses shall be substituted, namely :-

for the purpose other than for which the usage of electricity was
authorised or

for the premises or areas other than those for which the supply of
electricity was authorised.”.

12. Amendment of section 127. - In section 127 of the principal Act, in
sub section (2), for the words “one- third of the assessed amount”, the words
“half of the assessed amount” shall be substituted.

13. Amendment of section 135. — In section 135 of the principal Act, —
“(1) Whoever, dishonestly, —

(a)

(b)

taps, makes or causes to be made any connection with overhead,
underground or under water lines or cables, or service wires, or service
facilities of a licensee or supplier, as the case may be; or.

tampers a meter, installs or uses a tampered meter, current reversing
transformer, loop connection or any other device or method which
interferes with accurate or proper registration, calibration or metering
of electric current or otherwise results in a manner whereby electrlcny
is stolen or wasted; or
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(c) damages or destroys an electric meter, apparatus, equipment or wire
or cause or allows any of them to be so damaged or destroyed as to
interfere with the proper accurate metering of electricity; or

(d) used of electricity through a tampered mater; or

(e) uses electricity for the purpose other than for which the usage of
electricity was authorised,

so as to abstract or consume or use electricity shall be punishable
with imprisonment for a term which may extend to three years or with
fine or with both;

Provided that in a case where the load abstracted, consumed, or used or
attempted abstraction or attempted consumption or attempted use —

(i) does not exceed 10 kilowatt, the fine imposed on first conviction shall
not be less than three times the financial gain on account of such
theft of electricity and in the event of second or subsequent conviction
the fine imposed shall not be less than six times the financial gain or
account of such theft of electricity.

(i) .exceeds 10 kilowatt, the fine imposed on first conviction shall not be
less than three times the financial gain on account of such theft of
electricity and in the event of second or subsequent conviction, the
sentence shall be imprisonment for a term not less than six months,
but which may extend to five years and with fine not less than six
times the financial gain on account of such theft of electricity.

Provided further that in the event of second and subsequent conviction of
a person where the load abstracted, consumed, or used or attempted abstraction
or attempted consumption or attempted use exceeds 10 kilowatt, such person
shall also be debarred from getting any supply of electricity for a period which
shall not be less than three months but may extend to two years and shall also
be debarred from getting supply of electncuty for that period from any other
source or generating station:

Provided also that if it is proved that any artificial means or means not
authorised by the Board or licensee or supplier, as the case may be, exist for
the abstraction, consumption or use of electricity by the consumer, it shall be
presumed, until the contrary is proved, that any abstraction, consumption or
use of electricity has been dishonestly caused by such consumer.

(1A) Without prejudice to the provisions of this Act, the licensee or supplier,
as the case may be,may, upon detection of such theft of electricity, immediately
disconnect the supply of electricity: '

Provided that only such officer of the licensee or supplier, as authorized
for the purpose by the Appropriate Commission or any other officer of the licensee
or supplier, as the case may be, of the rank higher than the rank so authorized
shall disconnect the supply line of electricity. '

JOTI J OURNAL - AUGUST 2007 - PART IV : 32



Provided further that such officer of the licensee or supplier, as the case
may be, shall lodge a complaint in writing relating to the commission of such
offence in police station having jurisdiction within twenty-four hours from the
time of such disconnection:

Provided also that the licensee or supplier as the case may be, on deposit
or payment of the assessed amount or electricity charges in accordance with
the provisions of this Act, shall, without prejudice to the obligation to lodge the
complaint as referred to in the second proviso to this clause, restore the supply
line of electricity within forty-eight hours of such deposit or payment.”;

(B) in sub-section (2), for the words “Any officer authorised”, the words
“Any officer of the licensee or supplier as the case may be, authorised” shall be
substituted.

14. Amendment of section 150. — In section 150 of the principal Act,
after sub-section (2), the following shall be inserted, namely :—

‘(3) Notwithstanding anything contained in sub-section (1) of section 135,
sub-section (1) of section 136, section 137 and section 138, the licence
or certificate of impetency or permit ¢t such other authorization issued
under the rules made or deemed to have been made under this Act
to any person who acting as an electrical contractor, supervisor or
worker abets the commission of an offence punishable under sub-
section (1) of section 135, sub-section (1) of section 136, section
137, or section 138, on his conviction for such abetment, may also be
cancelled by the licensing authority;

Provided that no order of such cancellation shall be made without giving
such person an opportunity of being heard.

Explanation.— For the purposes of this sub-section, “licensing authority”
means the officer who for the time being in force is issuing or renewing such
licence certificate of competency or permit or such other authorization.”.

15. Amendment of section 151. - In section 151 of the principal Act, the
following proviso shall be inserted, namely :—

“Provided that the court may also take cognizance of an offence punishable
under this Act upon a report of a police officer filed under section 173
of the Code of Criminal Procedure, 1973 (2 of 1974):

Provided further that a special court constituted under section 152 shall
be competent to take cognizance of an offence without the accused being
committed to it for trial.”.

16. Insertion of new sections 151A and 151B. — After section 151 of the
principal Act, the following sections shall be inserted, namely:—

“151A. Power of Police to investigate. — For the purposes of investigation
of offence punishable under this Act, the police officer shall have all the powers
as provided in Chapter XlI of the Code of Criminal Procedure 1973 (2 of 1974).
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151B. Certain offences to be cognizable and non-bailable. -
Notwithstanding anything contained in the Code of Criminal Procedure, 1973 (2
of 1974) an offence punishable under sections 135 to 140 or section 150 shall
be cognizable and not bailable.”.

17. Amendment of section 153. — In section 153 of the principal Act, in
sub-section (1), for the words and figures “sections 135 to 139", the words and
figures “sections 135 to 140 and section 150" shall be substituted. -

18. Amendment of section 154. — In section 154 of the principal Act, -

(i) for the words and figures “sections 135 to 139” wherever they
occur, the words and figures “sections 135 to 140 and section
150” shall be substituted;

(i) in sub-section (5), for the words “Special Court may”, the words
“Special Court shall” shall be substituted.

19. Amendment of section 176. — In section 176 of the principal Act, in
clause (2), in clause (b), for the brackets and words “(including the capital
adequacy, credit worthiness or code of conduct)”, the words “relating to the
capital adequacy, credit worthiness or code of conduct” shall be substituted.

20. Amendment of section 178. - In section 178 of the principal Act, in
section (2), —
(i) in clause (k), the words “and elimination” shall be omitted;
(i) in clause (m), the words “and elimination” shall be omitted,
(iii) for clause (r), the following clause shall be substituted, namely:—

“(r) the manner for reduction of cross-subsidies under clause
(g) of section 61"

21. Amendment of section 181. — In section 181 of the principal Act, in
section (2), —

(i) in clause (j), the words “and elimination” shall be omitted;
(ii) in clause (m), the words “and elimination” shall be omitted,;
(ili) in clause (p), the words-“and elimination” shall be omitted;

(iv) for clause (zc), the following clause shall be substituted,
namely :—

“(zc) the manner of reduction of cross-subsidies under clause (g) of

section 61;".
®
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THE ENVIRONMENT (PROTECTION) SECOND
AMENDMENT RULES, 2006

No. G.S.R. 640 (E), dated October 16, 2006. (Published in the Gazette
of India, Extraordinary, Part li, Section 3 (i), No. 495, dated 16" October,
2006) — In exercise of the powers conferred by Sections 6 and. 25 of the
Environment (Protection) Act, 1986 (29°of 1986), the Central Government hereby
makes the following rules further to amend the Environment (Protection) Rules,
1986, namely : ' )

1. (1) These rules may be called the Environment (Protection) Second
Amendment Rules, 2006..

(2) They shall come into force on the date of their publication in the official
Gazette

2. in the Environment (Protection) Rules, 1986, in Schedule I:

(i) In S. No. 87 relating to the “Emission Regulation for Rayon Industry”, for
subparagraph c, the following sub-paragraph shall be substituted, namely :—

“c. For new plants/expansion projects being commissioned on or after 1st
June, 1999.

For new plants or expansion projects, the emission standards for existing
plants covered in (a) above shall apply subject to compliance of the ambient air
quality norms for CS, and H,S indicated in (b) above. The new plants or expansion
projects shall provide adequate space for undertaking retrofittings.

(Note. — a and b above also apply to new plants or expansion projects).”;

(i) in S.No. 89 relating to “Noise standards for fire crackers”, after sub-
paragraph C, the following sub-paragraph shall be inserted, namely :—

“D. The fire crackers for the purpose of export shall be exempted from the
subparagraphs A, B and C above, subject to the compliance of the following
conditions, namely :—

(i) the manufacturer shall have an export order;

(ii) the fire crackers shall conform to the level prescribed in the country to
which it is exported;

(iii) they shall have a different packing colour code, and

(iv) there shall be a declaration on the box “not for sale in India” or “only

for export in other countries”
®
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MADHYA PRADESH NYAY SEVA SADAN RULES, 2006
[Published in M.P. Rajpatra (Asadharan) dated 4-9-2006 Pages 448 (1-3)]

Rules

1. Short Title and Commencement. - (1) These rules may be called the
Madhya Pradesh Nyay Seva Sadan Rules, 2006.

(2) They shall come into force on the date of their pablication in the Madhya
Pradesh Gazette.

2. Definitions. — In these rules, unless the context otherwise requires, —

(a)
(b)

(c)

(d)

(h)
()

()

“Act” means the Legal Services Authorities Act, 1987 (39 of 1987);

“Chief Justice” means the Chief Justice of the High Court of
Madhya Pradesh;

“Executive Chairman” means the Executive Chairman of the
State Legal Services Authority constituted under Section 6 of
the Act;

“State Authority” means State Legal Services Authority
constituted under Section 6 of the Act;

“Chairman” means the Chairman of the District Authority, or as

- the case may be the Chairman of the Taluk/Tehsil Services

Committee;

“Pakshkar” means a person, whose case is pending before the
Court/Tribunal or one who wants to settle his dispute/case as
pre-litigation matter;

“Legal Services” includes the rendering of any service in the
conduct of any case or other legal proceeding before any Court
or other authority or Tnbunal and the giving of advice on any
legal matter; »

“Lok Adalat” means a Lok Adalat organized under Chapter V! of
the Act;

“Nyay Seva Sadan” means the Nyay Seva Sadan established in
the Civil District of State of Madhya Pradesh,;

“Officer-in-charge of Nyay Seva Sadan” means Chairman. of the
concerned District Legal Services Authority.

3. Object. — Nyay Seva Sadan have been established in the Clwl districts
with a view to provide Lelgal Aid and Advice, to hold Lok Adalat, to organize Legal
Literacy Camps and to provide accommodation for the Pakshakar belonging to
poor and weaker sections of the society and coming from remote areas.

JOTIJ OURNAL - AUGUST 2007 - PART IV 36

7



4. Management and Control. — Management and Control over the Nyay
b~ Seva Sadan shall be of the District Judge/Chairman, District Legal Services
Authority (Officer-in-Charge).

5. Use of Nyay Seva Sadan. — (1) With prior permission of the Chairman
of the District Legal Services Authority, the Nyay Seva Sadan will be availabie
for providing Legal Aid and Advice, holding Lok Adalat and organizing Legal
Literacy Camps etc. and it will also be available for stay of the Pakshakar, poor
and belonging to weaker Sections of the society and coming from remote areas
of the State.

(2) No person shall ordinarily be permitted to stay in Nyay Seva Sadan
during the night except with the written permission of the Chairman, District
Legal Services Authority.

(3) Accommodation in Nyay Seva Sadan will be made available to
Pakshakar on the basis of first come First served.

6. Arrangement for Staying Pakshakar in Nyay Seva Sadan. - (1) Only
the pakshakar poor and belonging to weaker sections of the society and coming
from remote areas of the State will be allowed to stay in Nyay Seva Sadan.
Apart from them, no other person/officer/employee shall be allowed to stay in it.

(2) The Pakshakar Shall not be required to pay any charge for stay in the
Nyay Seva Sadan. However minimum water and electricity charges towards
reimbursement, as may be fixed by the District Judge/Chairman, District Legal
Services Authority, shall be leviable which may be less than Rupees 5/- and
more than Rs. 7/- per day. A receipt of payment shall be given to the Pakshakar.

intenance and upkeep of the Nyay Seva Sadan. - (1) The Officer-
’_J(District Judge/Chairman, District Legal Services Authority) shall
ensure proper maintenance and up keep of the Nyay Seva Sadan all the time

for which he will be assisted by an Assistant Grade Iil (Care Taker) and a Class
IV employee.

(2) Any loss or damage caused to the property of the Nyay Seva Sadan,
shall be intimated by the Care Taker (Assistant Grade-il) in writing to the Officer-
in-Charge and the value of such loss or damage to the property shall be recoverd
from the concerned occupant, failure in the discharge of official duties, Assistant
Grade-lii (Care Taker) shall be liable for the loss or damage.

8. Maintenance of Record. — Record relating to Nyay Seva Sadan shall
be maintained in the Nyay Seva Sadan itself. Apart this, an occupancy register
shall have to be maintained separately which shall contain information regarding
name and address of the Pakshakar, date and time of arrival and departure,
purpose of visit and the details of amount of occupancy charges alongwith
amount of loss, breakage, etc. paid therefor. Signature of the Pakshakar shall
4 also be obtained in the occupancy register.

<
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9. Maintenance and Repairs of Nyay Seva Sadan. — The expenses likely -
to be incurred in thé maintenance and repairs etc. of the Nyay Seva Sadan shall
be made available by the State Government in Law and Legislative affairs
department.

10. Nyay Seva Sadan Nidhi. — Every District Legal Services Authority
shall establish a Nidhi to be called the “Nyay Seva Sadan Nidhi” and there shall
be credited thereto:—

(a) All sums of money paid or any grant made by the Madhya Pradesh
State Legal Services Authority to the district Legal Service Authority
for the purpose of Nyay Seva Sadan;

(b) All such grants or donations that may be made to the District Legal
Service authority by any person or institution, with prior approval of
the State Authority for the purpose of Nyay Seva Sadan;

{c) The charges received from the Pakshakar towards use of water and
electricity etc.;

(d) Any other amount received from any other source;

(e) Any other amount provided by the State Government for the purpose
of Nyay Seva Sadan.

11. Accounts and Audit. — Each District legal Services Authority shall
maintain proper accounts and relevant records of the Nyay Seva Sadan and
prepare an annual stateent of account including receipt$ and expenditure and
all such records be made available from, time-to-time to the audit paW
the office of the District Legal Services Authority.

12. Arrangement of Contingency Fund.— For the purpose to nic
daya to day incidental expenditure a permanent advance of Rs. 1000/- (Rs.
One Thousand) shall be at the ‘disposal of the Secretary of the District Legal
Services Authority.

13. Power to Remove Difficulties. — If any difficulty arises as to
interpretation of the above rules and maintenance and uses etc. of the Nyay
Seva Sadan, the decision of Hon’ble the Chief Justice of the High Court of
" Madhya Pradesh/Patron-in-Chief of Madhya Pradesh State Legal Services
Authority shall be final.
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