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ACT/ TOPIC _ NOTE PAGE
NO. NO.

ACCOMMODATION CONTROL ACT, 1961 (M.P.)

Sections 12, 12 (1) (a) and 12 ¢1) (c) — Challenge as to title of landlord — Defendant after
admitting the relationship as tenant is estopped from challenging the titie of the landlord
Arrears if rent — Appellant did not deposit the rent while it was known to him that he was
the tenant in the disputed accommodation - Decree on the ground of arrears of rent
cannot be said to be illegal

Decree for eviction — In the lack of proof of relationship as landlord and tenant, on the
strength of the title, the decree for eviction could be passed in favour of the landlord

191 321
Section 12 (1)}(a) — Whether question of title can be decided in a suit for ejectment and

arrears of rent? Held, Yes — The question of title can be gone into for the purpose of
deciding the relationship of landlord and tenant 202 340

ARBITRATION AND CONCILIATION ACT, 1996

Sections 8, 11, 34 and 48 — In an application under Section 8 of the Arbitration and
Conciliation Act, 1996, in pending suit, the Court has to decide all aspects of abitrability
of the dispute even if arbitration agreement exists between the parties — If the subject
matter of the suit is capable of adjudication only by a public forum or relief claimed can
only be granted by a Court or Tribunal, the Court may reject such application — Issues to
be decided by Court prior to referring disputes to arbitration —~Enumerated
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ACT/ TOPIC NOTE PAGE
NO. NO.

Not only filing of the written statement in a suit, but filing of any statement, application,
affidavit by a defendant prior to the filing of the written statement will be construed as
“submission of a statement on the substance of the dispute”, if by filing such statement/
application/affidavit, the defendant shows his intention to submit himseif to the jurisdiction
of the court and waives his right to seek reference to arbitration. But filing of a reply by
a defendant, to an application for temporary injunction/attachment before judgment/
appointment of Receiver, cannot be considered as submission of a statement on the substance
of the dispute, as that is done to avoid an interim order being made against him

An agreement to sell or an agreement to mortgage does not involve any transfer of right in
rem but creates only a personal obligation — Therefore, the claim for specific performance
will be arbitrable — A suit for enforcement of a mortgage being the enforcement of a right in
rem, will have to be decided by the Courts of law and not by Arbitral Tribunals — Even in a.
mortgage suit, bifurcation of arbitral/non-arbitral issues is not permissible — Such mortgage
suit has to be adjudicated as a whole 192 322

Section 11 (6) — Appointment of arbitrator — Which Act would apply? Where contract in
question contains Arbitration Clause, Act of 1996 would apply — Where there is no such
Arbitration Clause in contract, Madhya Pradesh Madhyastham Adhikaran Adhiniyam,
1983 would apply ’

Arbitrator has been appointed by the Chief Justice — Arbitral Tribunal could not go
behind such decision and rule on its own jurisdiction or-on existence of arbitral clause

193 327

Section 11 (6) - Petition for appointment of Arbitrator — Construction agreement is
executed between owner of land, developer and purehaser — There is a separate
agreement between purchaser and his bank — Purchaser invokes arbitration clause of
construction agreement — Because bank is not a party to construction agreement, so
bank cannot be impleaded as a respondent in this petition 194 328

Sections 28 and 34 - Scope of interference in arbitral award

Segregation from arbitral award

Interpretation of Section 28

Award made in violation of the terms of the contract 195* 329

Sections 31 (5) and 34 (3) — The delivery of an arbitral award under Section 31 (5) is not
a matter of mere formality — Copy of the award is to be received by the party — If one of
the parties in arbitration is a Government or a statutory body or a corporation, which has
notified holidays or non-working days and the award is delivered or deposited or left in
the office of a party on a non-working day, the date of such physical delivery is not the
date of “receipt” of the award by that party 196 (i)* 330

Sections 31 (5) and 34 (3) - If the law prescribes that a copy of the order/award is to be
communicated, delivered, dispatched, forwarded, rendered or sent to the parties
concerned in a particular way and in case the law also sets a period of limitation for
challenging the order/award in question by the aggrieved party, then the period of
limitation can only commence from the date on which the order/award was received by
the party concerned in the manner prescribed by the law 197 331
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ACT/ TOPIC NOTE PAGE

NO. NO.
CIVIL PRACTICE
See Order 11 Rule 12 of the Civil Procedure Code, 1908 204 345
CIVIL PROCEDURE CODE, 1908
Section 34 - See Section 3 of the Interest Act, 1978 198 334
Section 100 - See Section 5 of the Transfer of Property Act, 1882 265 436

Section 151, Order 21 Rules 105 & 106 — Inherent power to restore execution Application
- Held, when execution proceedings were dismissed for default, it was not a date of
hearing within the meaning of Order 21 Rule 105 as proceedings were fixed only for
filing of certified copy — Application for restoration has to be entertained by invoking
inherent powers of Court — No time limit is prescribed 199~ 337

Order 1 Rule 10— See Section 13 (1)(i) of the Hindu Marriage Act, 1955 200 337

Order 3 Rule 1 - Power of attorney holder — The Plaintiff authorised his power of attorney
holder to conduct the suit and to do all other action which are necessary — Held, such
power of attorney holder can appear as a witness as well if he has information of the fact

of the case 201 339
Order 6 Rule 2 — Pleading — ‘Material facts’ and ‘Material particulars’ —~ Meaning and
distinction between explained 202 340

Order 7 Rule 11 (a) — Eviction suit — Plea as to non-maintainability of suit on the ground
that the suit was filed prior to expiry of fixed term of lease i.e. prematurity of suit ~ Held,
such plea should be promptly raised before the court and it will be the responsibility of
the court to examine and dispose it promptly - Such plea may not be permitted to be
raised at the belated stage of suit 203 344

Order 11 Rule 12 — Discovery of documents — Any Party to a suit may without filing an
affidavit can apply to the Court for an order directing any other party to a suit to make
discovery on oath of document which are or have been in possession or power relating
to any matter in question therein

Reproduction of judgments cited - if the judgments which are being cited by parties/
counsels have any relevance and the ratio laid down therein is attracted in the case,
non-production of such judgments by the court are not warranted 204 345

Order 12 Rule 6 — Object of Order 12 Rule 6 ~ The object of the Rule to enable the party
to obtain a speedy judgment at least to the extent of the relief to which according to the
admission of the defendant the plaintiff is entitled

Decree on admission, requirement for — The admission must be unequivocal and
unambiguous 205 347
Order 21 Rule 97 and Order 7 Rule 11 — Respondents filed application under Order 21
Rule 97 in execution proceedings — Application under Order 7 Rule 11 is not maintainable
as application under Order 21 Rule 97 is not a plaint though may be decided like a suit

206 347

Order 26 Rule 9 - Commission to make spot inspection — Where a clear question as to
demarcation of property in question and its identity was involved, it was the duty of the
court to issue commission by appointing an employee of Revenue Department not
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ACT/ TOPIC NOTE PAGE
NO. NO.

below the rank of Revenue Inspector to get the land in dispute demarcated for it's
identification — No application is required for that purpose 207> 348

Order 39 Rules 1 & 2 — Temporary injunction, grant of — Held, questions as to whether
the status of applicant is that of trespasser or he is still tenant and whether the order of
C.E.O. is legal or not, whether the tenancy rights of applicant has come to an end or not
etc. are serious questions of fact and law required to be adjudicated after recording the
evidence and they constitute a prima facie case in favour of applicant — If applicant is
dispossessed, he will suffer irreparable loss and moreover balance of convenience is
also in his favour — Hence, he is entitled for temporary injunction against non-applicant
208* 348

Order 41 Rule 31 — First Appeal — Proper mode of disposal 232 (ii)* 385

CIVIL SERVICES (CLASSIFICATION, CONTROL AND APPEAL) RULES,
1966 (M.P.) -
Rule 14 (23) - Report of departmental enquiry — Necessity to record reasons for findings
209" 348

CIVIL SERVICES (CONDUCT) RULES, 1965 (M.P.)

Rules 3 and 3-A -~ See Sections 2(d) and 12 of the Protection of Human Right Act, 1993
258 426

CONSTITUTION OF INDIA

Article 20 (1) - See Sections 2 (xv)(a)(h), 8, 18(b) and Schedule Entries 77, 92 and 93
of the N.D.P.S. ACT, 1985 251 413

Articles 21-A and 32 — Children working in circus — In order to implement the fundamental
right of the children under Article 21-A, the Supreme Court has issued directions to the
Central Government to rescue and liberate the children and to check the violation of
human rights of children 210 349

Article 22 (1) — See Section 303 of the Criminal Procedure Code, 1973 211* 350

Article 51-A — Natural water resources, conservation and maintenance of — Water is
one of the essential resources necessary for existence of life on earth — Now-a-days ground
water level is going down due to misuse of water — Hence it is the duty of all concerned
authorities to work sincerely for the purpose of conservation and maintenance of ponds,

tanks and lakes properly — Direction issued for the pious purpose 212 351
Article 141 — See Section 19 (1) (c) the Prevention of Corruption Act, 1988 and Sections
190, 197 and 391 of the Criminal Procedure Code, 1973 213 353

Article 226 — Custodial death — Son of petitioner was tried for offence punishable under
Section 302 I.P.C. and was on bail — Son of petitioner was convicted — He consumed
poison immediately after pronouncement of judgment and died subsequently — Held,
petitioner's son consumed poison before preparation of jail warrant — Respondents
cannot be saddled with stigma of custodial death as accused was not taken over by
police persons physically and police was not having possidendi 214 356
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ACT/ TOPIC NOTE PAGE
NO. NO.

CRIMINAL PROCEDURE CODE, 1973

Section 48 — See Section 3 (1) (x) of the Scheduled Castes and Scheduled Tribes
(Prevention of Atrocities) Act, 1989 260 430

Section 154 — Delay in lodging FIR 215* 356

Sections 154 and 162 — More than one FIR in respect of same transaction, when
permissible/not permissible — Reiterated

Investigation into a criminal offence must be fair, unbiased and to bring out the real
unvarnished truth and to be totally extricated from any extraneous influence as a vitiated
investigation is the precursor of miscarriage of justice 216 357

Sections 156 and 161 — See Sections 8 and 9 of the Evidence Act, 1872 217 359

Sections 156 and 173 - Investigation — Redirected to independent agency like CBi,
even after filing of charge sheet by the Apex Court or High Court.

In which Court submission of final report by CB! is to be done? Held, it should be the
Court in which the chargesheet is filed 218 362

Sections 161 and 162 - Statement recorded under Section 161 CrPC if satisfy the
conditions of Section 32 (1) of the Evidence Act, would be treated as dying declaration
after the death of the maker 230* 384

Sections 178 and 179 — Place of inquiry or trial — Proceedings under Section 498-A IPC
— Specific allegation by wife about cruelty at hands of husband and his relatives at
Ranchi — Her husband has taken him to her parental home at Gaya with a threat of dire
consequences for not fulfilling their demand of dowry — Magistrate at Gaya has jurisdiction
to proceed with criminal case instituted therein as in such a continuing offence, Section
178 Clause (c) attracted 219 365

Sections 190, 197 and 391 — Additional evidence at the appellate stage is permissible
in exceptional circumstances to remove irregularity just to meet the ends of justice and

not to fill up lacunae 213 (iii) 353
Section 223 (d) — Cross cases — Procedure in respect of cross cases explained
220 366

Section 273 - Evidence to be taken in presence of accused — Evidence recorded in frial
of co-accused cannot be utilized in trial of absconding accused who subsequently
appeared before Court and is facing trial before same court and that evidence whatever
may be, cannot be accepted against absconding accused 221* 370

Section 299 (1) & (2) — When prosecution may rely on evidence recorded in earlier trial
against co-accused? Held, the evidence may be used subject to establishment of
existence of any of the conditions precedent as prescribed in Section 299 CrPC.

222 370
Section 303 — Right of accused to be defended by a pleader of his choice — In the given

circumstances, it cannot be held that accused was not given sufficient opportunity to be
defended by a pleader of his choice 211" 350

Section 320 (9) — See Section 307 of the Indian Penal Code, 1860  244* 403

Sections 437 and 439 — Cancellation of bail — Grounds therefor — Held, very cogent and
overwhelming circumstances are necessary for order directing canceliation of bail already
granted 223 372
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ACT/ TOPIC ' NOTE PAGE
NO. NO.

CRIMINAL TRIAL
Child witness 224 372

Credibility of injured witness — The evidence of an injured witness must be given due
weightage being a stamped witness, thus, his presence cannot be doubted

Appreciation of evidence - Principles regarding contradictions, inconsistencies and
exaggerations and embellishments restated

Affect of not naming the accused in FIR restated 225" 375

Identification by voice — The evidence of voice identification is at best suspect if not,
wholly unreliable — Accurate voice identification is much more difficult than visual
identification 226 376

Identification of dead body/corpus delicti — For identification of dead body/corpus delicti,
scientific methods of (i) DNA fingerprinting; (ii) Dental examination; and (iii) Super-
imposition technique were apptied — On the basis of circumstantial evidence, the body
parts recovered from different places found belonged to one person only, namely, the

deceased 227* 380

See Section 149 of the Indian Penal Code, 1860 238" 393
EASEMENTS ACT, 1882

Section 52 - See Section 105 of the Transfer of Property Act, 1882 268 441

EVIDENCE ACT, 1872

Section 3 — Child witness — If there is no inherent defect in testimony of child witness,
merely because the witness is child, her testimony cannot be disbelieved — Evidence of
daughter of appellant duly corroborated by medical evidence ~ No material to show that she
was tutored by any person — Evidence of child witness worth reliance 228 381

Sections 8 and 9 — Delay in examination of a witness — Does not as a rule of universal
application renders the prosecution case suspect and rejection of witness’s testimony
Deficiencies in investigation — Blood stained T-shirt and empty cartridges were not sent
for examination — Such lapse is not sufficient to reject the version of eye witnesses
identification parade heid for one witness —~ Failure to offer an explanation for not holding
T.l. parade for other witnesses will not ipso jure prove fatal to the case of the prosecution
— ldentification in the court — What should be the weight attachedto it — Will determine in
the peculiar facts and circumstances of each case

Proof of motive — Effect in direct evidence cases — If the version given by eye witnesses
is credible, absence of evidence to prove the motive is rendered inconsequential — But
proof of motive fends strength to prosecution case or for the Court in its uftimate conclusion

217 359

Sections 32 and 3 — Dying declaration — Not in question and answer form and absence
of certificate of fitness by doctor — That wouid not render the dying declaration unreliable
- The certification by doctor is a rule of caution, which has been duly observed by the
Tehsildar/Magistrate, who recorded the statement

Appreciation of evidence — Medical evidence and direct evidence - Inconsistent — PW2
and PW3 have stated that the appellant had fired only once from his licensed double
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ACT/ TOPIC _ NOTE PAGE
NO. NO.

barreled gun — Dr. PW5 and PW10 have stated that deceased had suffered multiple
gunshot injuries — After due appreciation, in light of medical jurisprudence, there is no

inconsistency found by Trial Court — Ht is proper 229 (i) 381
. & (ii)
Section 32 (1) - See Sections 161 and 162 of the Criminal Procedure Code, 1973
230* 384

Section 44 - Collusive decree ~ Ex-parte judgment and decree obtained on the basis of
forged document and by playing fraud on the Court — Such decree may be avoided by
virtue of Section 44 of the Evidence Act 267" 437

Section 45 ~ Reliability of opinion of medical expert — Doctor who examines deceased
and conducts postmortem is the only competent person to opine about nature of injuries
and cause of death — The Court will discard its evidence only in a case where the

opinion is inherently defective : 231 384
Sections 65 and 66 — The question of admissibility of documents and proof of its
differences 232 (i) 385

Section 114 lil. (g) — Evidence -~ Party having the best evidence in his power and
possession, is duty bound to produce it in the court in order to resolve the controversy
and that party should not place reliance on the abstract doctrine of onus of proof and it
was not his duty to produce it 233 386

Section 114 (g) — Presumption - A presumption must be drawn against a party who
having knowledge of the fact in dispute does not go into the witness box, particularly
when a prima facie case is made out against him — The question of drawing an adverse
inference on account of non-examination of a party has to be decided in the facts of the

each case — Such presumption is discretionary 201 339
Section 116 — See Sections 12, 12 (1) (a) and 12 (1) (c) of the Accommodation Control
Act, 1961 (M.P) 191 321

Section 118 — Every witness is competent to depose unless the Court considers that he
is prevented from understanding the question put to him or from giving rational answers
by reason of tender age, extreme old age, disease whether of body or mind or any other
cause of the same kind — There is always competency in fact unless the Court considers
otherwise

Court may rely upon the evidence of child witness in case his disposition inspires
confidence of Court and there is no embellishment or improvements — Court can reject
his/her statement partly or fully only in case when there is evidence on record to show
that the child has been tutored 224 372

FAMILY AND PERSONAL LAWS

Construction of Will — The Court must put itself as far as possible in the position of a
person making a Willin order to collect the testator’s intention — In ordinary circumstances,
ordinary words must bsear their ordinary construction and every disposition of the testator
contained in the Will should be given effect to as far as possible consistent with the
testator’s desire

Distinction between ‘a repugnant provision’' and ‘a defeasance provision’ of a Will,
explained 234 387
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NO. NO.

GENERAL CLAUSES ACT, 1897

Sections 3 (35) and 9 - Section 3 (35) of the General Clauses Act, 1897 defines a
“month” as meaning a month reckoned according to the English calendar — Therefore,
when the period prescribed is three months (as contrasted from 90 days) from a specified
date, the said period would expire in the third month on the date of corresponding to the
date upon which the period starts — As a result, depending upon the months, it may
mean 90 days or 91 days or 92 days or 89 days 196 (iii)* 330

HINDU MARRIAGE ACT, 1955

Sections 5, 11 and 16 — Succession Certificate, grant of — Wife who is not legally
wedded would not be entitled to Succession Certificate 264" 435

Section 13 (1) (i) ~ Necessary party and proper party, distinction between — A necessary
party is one without whom no order can be made effetely — A proper party is one in
whose absence an effective order can be made but whose presence is necessary for a
complete and final decision involved in the proceeding

Whether a person with whom adultery was committed by the respondent spouse is a proper
party to the petition for dissolution of marriage on the ground of adultery? Held, Yes

200 337

Section 13-B - Divorce by mutual consent — Withdrawal of consent by one of the parties
— Time period therefor — Held, one of the parties may withdraw its consent at any time
before passing of decree of divorce — The eighteen-months’ period [as mentioned in
Section 13-B(2)] is specified only to ensure quick disposal of cases of divorce by mutual
consent, and not to specify time period for withdrawal of consent 235 390

HINDU SUCCESSION ACT, 1956

Sections 6, 8 and 9 — Co-parcenary property — Male Hindu died — Sons, three daughters
and widow remained — All are Class | heirs in Schedule appended to the 1956 Act —
Three daughters have not been made parties in the suit — Determination of share of wife
and son by Court — Improper — Decree set aside 236 392

INDIAN PENAL CODE, 1860

Sections 120-B, 467, 471 and 420 — Criminal conspiracy — Accused/appellant entered
into criminal conspiracy with co-accused, prepared false muster roll ~ In the same,
names of casual labourers who were not engaged were inserted — In the light of evidence,
there is no escape from the conclusion that it is accused/appellant who had verified and
counter signed the muster roll and gave false certificate and on that basis wages were
distributed to the labourers — Conviction not illegal — Sentence awarded not excessive

237 392

Section 149 — Factum of accused causing or not causing any injury and necessity of
corroboration — It would not always be relevant where the accused is sought to be roped

in with the aid of Section 149 |PC 238* 393
Section 149 ~ See Section 223 (d) of the Criminal Procedure Code, 1973

220 366
Section 149 - Unlawful assembly -~ How to prove explained 239* 393
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. NO. NO.

Section 149 ~ Uniawful assembly — Vicarious liability under common object — Not only
persons with active participation but the presence of the persons with an active mind in
furtherance of their common object also makes them vicariously liable for the acts of
unlawful assembly 240 394

Section 300 ~ Murder trial — Appreciation of evidence — Both the direct witness described
incident graphically and their testimony has been duly corroborated by dying declaration
and the medical evidence ~ Finding upheld — Does not call for any interference

229 (iii) 381
Sections 300, 304 and 149 - When culpable homicide not amounts to murder and when
does it amount to murder? Occurrence took place due to hottest arguments and
altercations between parties — Fight was not pre-determined ~ Could be termed as a
result of grave and sudden provocation — Vital injury has been caused by only accused No.
1 on head ~ Accused not aware that injuries caused by them were sufficient in ordinary
course of nature to cause death — There is no common intention between accused persons
— Case comes under Exceptions 1 and 4 of Section 300 241 395

Section 302 — Murder trial based on circumstantial evidence — Motive

Extra-judicial confession — Reliability thereof

Last seen theory, applicability of

Conviction based solely on circumstantial evidence, considerations of 242 396

Sections 306 and 107 — Abetment of suicide — Abetment involves a mental process of
instigating a person or intentionaily aiding a person in doing of a thing — Without a
positive act on the part of the accused to instigate or aid in committing suicide, conviction
cannot be sustained — Human sensitivity of each individual differs from the other — Different
people behave differently in the same situation — Hypersensitive conduct of the deceased to
ordinary petulance, discord and differences which happen in day to day life is not sufficient
to proceed against the alleged accused person 243 400

Section 307 - Offence under Section 307 IPC is not compoundable — But occurrence
almost 20 years old ~ Accused are agriculturists — They have no previous criminal
record ~ Reconciliation has taken place between the parties — Accused have already
undergone sentence of more than 2% years — To secure ends of justice, jail sentence is
reduced to period already undergone while maintaining amount of fine in above
circumstances 244" 403

INTELLECTUAL PROPERTY

Passing of in trademark — Injunction — No one can be permitted to encroach upon the
reputation and goodwill of other parties — Even assuming that the trademark or name
has a generic word yet if it is found by the court that such a mark has attained
distinctiveness and is associated with the business of the plaintiff for the considerable
time and thereafter the defendant adopts a simitar word as one’of his two marks to
induce innocent users to use or buy the product of the defendant, which establishes
dishonest intention and bad faith, the court would grant an injunction to protect the
business of the plaintiff 245 403
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INTEREST ACT, 1978

Sef:tion 3 — Power of Court to allow interest — The interest must be allowed in cases of
claim for compensation from the date of institution of proceedings and not from any
deferred date 198 334

KERALA BUILDINGS (LEASE AND RENT CONTROL) ACT, 1965

Section 11 (4) (v) [Similar to Section 12 (1) (d) of the Accommodation Control Act,
1961 (M.P.)] — See Rent Control and Eviction 259 428

LIMITATION ACT, 1963

Section 12 — Section 12 of the Limitation Act, 1963 provides for exclusion of time in legal
proceedings — Sub-section (1) and Section 9 of the General Clauses Act, 1897 are applicable
to Section 34 (3) of the Arbitration and Conciliation Act, 1996 - 196 (ii)* 330

Section 65 - Joint family — Presumption — No presumption of jointness of family available
- In Mohammedan family, various members of family live in commensality, they do not
form a joint family — Property purchased by one family member living jointly is not
presumed to be joint family property uniess it is shown that it was purchased from the
joint fund of family

Benami transaction — When the transaction is by registered document, the presumption
is in respect of the. genuineness of the document — Burden to prove that transaction is
benami is on the person who raises such an objection

Hiba — Oral hiba altleged to have been done in 1975 — No evidence that any action was
taken for mutation of the names of beneficiaries or fact of execution of oral hiba was
brought on record in any official document — On the contrary, the owner even after alleged
oral hiba had sent communication to I.D.A. as owner of property — Plea of oral hiba rightly
rejected

Adverse possession — After the death of owner, his legal Representatives had become
owner of plot - Even if appellant continued in possession, then their possession was on
behalf of all joint owners — No evidence of ouster of other joint owners — Plea of adverse
possession not established 266 . 437
Article 65 — Adverse Possession — Unless the requisite ingredients of adverse possession
as per requirement of law are proved, merely on account of long possession of the
property under some misconception, the person could not have been declared to be the
Bhumiswami of disputed land holding that he has perfected the title of the property by
adverse possession 246 408

MADHYA PRADESH MADHYASTHAM ADHIKARAN ADHINIYAM, 1983

Section 1 — See Section 11 (6) of the Arbitration and Conciliation Act, 1996
193 327

MOTOR VEHICLES ACT, 1988

Section 166 — Claim case — Proof — A withess who did not file a complaint of motor
accident cannot be disbelieved on this ground

In claim case, unlike criminal case, strict principle of proof not attracted

Claim case — Proof of accident — Filing of complaint to the office of S.P. not disputed on
the ground that nobody came forward to prove the same from the office of Police —
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NO. NO.

Complaint cannot be disbelieved — Sensitized approach of plight of the victim in such
case is a must : 247 409

Section 166 — In injury claims, while determining compensation on the basis of reduction
of earning capacity, impact on long life expectancy is also to be considered — Long
expectation of life is connected with earning capacity — If earning capacity is reduced,
that impacts life expectancy as well 248 410

Section 168 — Compensation — Future loss assessment — Claimant working as a silk
winder — He sustained serious head injury in accident leading to weakness of his right
hand and leg — Weakening of his right hand would adversely affect his ability to perform
his work as a silk winder and any other manual work — This is also certified by the doctor
— High Court assessed the disability of claimant to earn in future at 25% — But Supreme
Court assessed at 30% — Compensation enhanced accordingly 249 412

Section 168 — Compensation — How to assess loss of future income — Disability assessed
by doctor of upper limb (68%) ought to be considered and not disability assessed of
whole body (22-23%) — Because claimant was working as a coolie — Suffering permanent
gross deformity of his left forearm, wrist and hand and shortening of left upper limb by 1
cm ~ Deformity grossly affecting his ability to perform his work as a coolie or do any

other manual work and this has also been certified by doctor 250 413
MUSLIM LAW
See Section 65 of the Limitation Act, 1963 266* 437

N.D.P.S. ACT, 1985

Sections 2 (xv)(a)(b), 8, 18(b) and Schedule Entries 77, 92 and 93 — Notification dated
18.11.2009 regarding amendment in the NDPS Act provides for a procedure which may
enhance the sentence — Cannot be applied retrospectively 251 413

Sections 8, 18, 35 and 54 — Conscious possession of contraband articles {(opium) by the
motorcycle driver in respect of physical possession of his pillion driver, establishment of
- Having seen the police both tried to run around and flee away — Presumption of
conscious possession rightly inferred 252* 416

Sections 51, 52 and 52-A - Seizure witnesses, significance of — The seizure witnesses
turning hostile may not be very significant by itself, as it is not an uncommon phenomenon
in criminal trials, particularly in cases relating to NDPS

Production of seized contraband before the trial Court — Necessity thereof — To connect
the FSL report with the substance that was seized from the possession of the appellant
or the other accused, it is necessary for the prosecution to produce the seized substance
marked as material objects before the Court during trial 253 417

NEGOTIABLE INSTRUMENTS ACT, 1881

Sections 4, 32 and 118 (A) — Promissory note a negotiable instrument — Its execution
admitted — But presumption of consideration has been rebutted by oral evidence of
mediators and handwriting expert — Promissory note also tampered — Defendants cannot

be held liable 254 419
Sections 7, 138 and 142 — Maintainability of complaint when the payee is proprietary
concern — Law explained 255 420
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OATHS ACT, 1873
Section 5 - See Section 118 in the Evidence Act, 1872 224 372
PARTNERSHIP ACT, 1932 o

Sections 19, 20 and 22 — Authority of partner as agent of firm to transfer immoveable
property — In absence of any usage and custom of trade, such authority must be given
expressly to transferring partner

An act of a partner binds a firm, which is done to carry on, in the usual way, the busmess
of the kind carried on by the firm

Relief of specific performance, nature of — Such relief is discretionary and court is not
bound to grant the same merely because it is lawful to do so — Discretion of the court
must be sound and reasonable 256 421

PREVENTION OF CORRUPTION ACT, 1947
Section 5 (2) — See Sections 120-B, 467, 471 and 420 of the Indian Penal Code, 1860
237 392

PREVENTION OF CORRUPTION ACT, 1988

Section 19 — Sanction of prosecution, validity of — Where the order of sanction is speaking,
the facts that investigating agency had forwarded draft sanction order to sanctioning
authority, the authority was not able to recollect at the time of evidence on which date
documents related to investigation was produced before him and how much time was
taken in studying the documents and non affording opportunity of hearing to the accused
before granting sanction do not invalidate the sanction 257 423

Section 19 (1) (¢) — Preliminary enquiry by the responsible police officer into the
allegations of dishonesty agalnst the public servant is the law of the land declared by
the Supreme Court

Defect or irregularity in investigation or mere error, omission or irregularity in sanction is
not fatal nor vitiate the result unless it has resulted in failure of justice or has been
occasioned thereby 213 (i) 353
& (ii)
PROTECTION OF HUMAN RIGHTS ACT, 1993

Sections 2 (d) and 12 - Findings of Human Rights Commission, effect of — Findings of
Human Rights Commission have an overriding effect on the Departmental Enqmry
because Protection of Human Rights Act is a special Act

If Human Rights Commission finds any breach of human right done by Government

servant and directs the employer to take action, it will not be within the power of authorities
to dilute the findings of the Commission in a domestic enquiry 258 426

RENT CONTROL AND EVICTION

Once the tenanted premises have been shown by evidence to be not in occupation of the
tenant continuously for six months, the pleading of the fandlord that such non-user is not
without reasonable cause as the effect of putting the tenant on notice to plead and prove
the availability of reasonable cause ceasing to occupy the tenanted premises prohibition
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ACT/ TOPIC ' ' NOTE PAGE
NO. NO.

contained in Section 22 (1) of the Sick Industrial Companies (Special Provisions) Act,
1985 does not cover proceedings instituted by landlord of a sick industrial company for
eviction of company premises let out to it as per Rent Control and Eviction Act ~ Legal
position reiterated 259 428

RIGHT OF CHILDREN TO FREE AND COMPULSORY EDUCATION ACT,
2009

Section 3 — Right to education — Every child of the age of 6- 14 years has the right to have
free and compulsory education in the neighbourhood school till completion of elementary
education 210 349

SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION OF
ATROCITIES) ACT, 1989

Section 3 (1) (x) — Offences of atrocities — Whether presence of victim is necessary? Held,

Yes — The words used are “in any place within public view” occurring in Section 3 (1) (x)
~which means that the public must view the victim being insulted for which he must be

present — If victim is not present no offence of allegation in above Section gets attracted

260 430

Sections 3 (1) (x) and 3 —~ Whether use of words “pallan”, “pallapayal”, “parayan” or
“paraparayan” with intent to insult is an offence under the Act? Held, Yes.

In tea shops and restaurants, two tumbler system prevalent — Separate tumblers for
serving tea and other drinks to Scheduled Caste persons and non Scheduled Caste
persons are used — 1t is an offence under the Act — These wrong doers must be criminally
proceeded. against and given harsh punishment if found guilty — All administrative and
police officers will be accountable and departmentally proceeded against if despite
having knowledge of those acts in the area under their jurisdiction they do not launch
criminal proceedings against the culprits 261 431

SERVICE LAW

Disciplinary proceedings, commencement of — Held, .the disciplinary proceedings
commence only when chargesheet is issued to the delinquent employee

De novo enquiry — Meaning thereof — The entire proceedings including the chargesheet
issued earlier stood quashed — In such a situation, it is not permissible to proceed on the
basis of the chargesheet issued earlier — Thus, to initiate a fresh enquiry, a fresh
chargesheet would be required 262 432

Purpose of probation in District Judiciary — Upright and honest Judicial Officers are
needed in the District Judiciary which is the bedrock of our judicial system — If any
judicial officer on probation is not found suitable by the Controlling/Appointing authority
after considering his overalt performance, conduct and suitability for the job, he is liable
for termination simplicitor — While taking a decision in this regard, neither any notice is
required to be given to such Judicial Officer nor is he required to be given any opportunity

of hearing 263 434
SICK INDUSTRIAL COMPANIES (SPECIAL PROVISIONS) ACT, 1985

Section 22 — See the Rent Control and Eviction 259 428
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NO. NO.

SPECIFIC RELIEF ACT, 1963
Section 20 — See Sections 19, 20 and 22 of the Partnership Act, 1932 256 421
Section 34 — See Sections 8, 11, 34 and 48 of the Arbitration and Conciliation Act, 1996

192 322
SUCCESSION ACT, 1925
Sections 57 to 191 (Part VI) — See Family And Personal Laws 234 387
Section 372 - See Sections 5, 11 and 16 of the Hindu Marriage Act, 1955
264* 435

TRANSFER OF PROPERTY ACT, 1882

Section 5 — A family settlement — Is not a transfer of property — For sustained family
settlement, evidence of antecedent title of the parties are not necessary265436

Section 6 — See Sections 8, 11, 34 and 48 of the Arbitration and Conciliation Act, 1996
192 322
Section 41 — See Section 65 of the Limitation Act, 1963 266* 437

Section 52 - Principle' of lis pendens, applicability. of — The principle does not apply to a
lis pendens transferee, who has made purchase under his pre-existing rights

267 437

Section 58 - Mortgage, what amounts to — A sale deed, rent note and agreement to
resell are executed on the same day between the parties — Though the transaction
cannot be treated mortgage as defined in Section 58 (c) of Transfer of Property Act, yet
the transaction is mortgage in substance and essence 202 340

Section 105 - Lease and licence - Distinctive features — Would inter alia depend upon
certain factors — Position reiterated 268 441

Sections 106 and 111 —~ See Order 7 Rule 11 (a) of the Civil Procedure Code, 1908
203 344

WAKF ACT, 1995

Sections 68 and 90 — Whether notice under Section 90(1) of Wakf Act is mandatorily be
given to Wakf Board by a Magistrate before initiating proceedings under section 68 of

the Act? Helid, No 269 446
PART-Ill
(CIRCULARS/NATIFICATIONS)

1. Notification regarding reduction of stamp Duty chargeable under Article 22 of
Scheduled 1-A of the Indian Stamp Act, 1899 5
2. Notification regarding date of enforcement of Indian Stamp (Madhya Pradesh
Amendment) Act, 2011 5
®
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FROM THE PEN OF THE EDITOR
' J.P. Gupta
Director, JOTRI

Esteemed Readers

The beginning of any journey decides where one wants to go. Likewise,
the beginning of life one wants to lead, decides precisely as to what one wants
in life. This is the first, fundamental and basic step one has to take in making
ones life successful. After deciding first as to what one wants, one gets the
maps out and chart out the best route to reach that destination. In this respect
one has to read, observe, listen and learn as much as possible about the job,
about the route and about what one is after. Knowledge is power and knowledge
is strength and knowledge supplies us the know-how. To derive full benefit out
of ones knowledge, one must act, work hard and put in sustained effort and
thus becoming wiser by experience in the process.

We have to take indefatigable pains and a never-say die attitude to reach
the zenith. There is no doubt that the limit of our success and happiness depends
upon our thoughts and the way we work. If we give the best to the world the
best will come back to us.

As Judges, we should have the thrust for learning as it is a continuous
process by which human beings are prepared for the future. Learning refreshes
the mind as exercise to the body and we are never too old to learn. It not only
gives us knowledge and progress in life but also helps us to develop our attitude
and mentality, which uitimately lead us to be good, respectable and
understanding human beings.

The task of a Judge is to impart justice as per the Constitutional values.
Therefore, every Judge must possess knowledge about the history, socio-
economic conditions and their development, the concept of justice underlined
in the Preamble of our great Constitution, the Constitutional agenda of the
social reforms, which is envisaged in the Directive Principles of State Policy
and basic rights of the people given in the Chapter relating to Fundamental
Rights and role of the Constitutional functionaries i.e. Legislature, Executive
and Judiciary including principle of checks and balance, principles of Natural
Justice, equity and conscience, principles of Interpretation of Statutes, law
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relating to process of judging and substantial law relating to property rights,
matrimonial relations, environmental law, law relating to protection of weaker
sections of society, international developments in the field of law etc.

Apart from the above aspects, we have to adhere to certain principles
and understand that the Subordinate Judiciary forms the backbone of
administration of justice and the legal profession is one of the most respectable
professions. All of us in the Judiciary should have a sense of belonging towards
this institution. We must uphold the dignity and decorum of the Court and must
not do anything that will bring disrepute to the Court. We have to maintain the
integrity and sanctity of this institution. We have a responsibility of dispensing
justice which should be maintained at all costs. We have to act in accordance
with the highest morals and ethics.

The Indian Judicial System is constantly exposed to new challenges,
new dimensions and new signals and has to survive in a world in which perhaps
. the only real certainty is that the circumstances of tomorrow will not be the
same as those of today.

The judiciary is not merely like another work place. Itis a temple of justice
where aggrieved people come when they have lost all hopes from all sides.
Hence, the sacrament nature of the court needs to be continually maintained
so as to strengthen the faith of the people in this Institution.

Now, coming to the activities of the Institute, in the month of July, Induction
Training Programme (First Phase) of four weeks’ duration was imparted to the
newly appointed Civil Judges Class Il of 2011 Batch.

In this Journal, we have, as usual articles in Part | and important
judgments of the Hon’ble Supreme Court and High Court in Part lI. Part Il
contains Notification regarding reduction of Stamp Duty chargeable under
Article 22 of Schedule 1-A of the Indian Stamp Act, 1899 and also Notification
regarding date of enforcement of indian Stamp (Madhya Pradesh Amendment)
Act, 2011.

Now let me end with what Roberta Bondar, an astronaut had said:

“Without knowledge, the world is bereft of culture.
And so we must be educators and students both.”

JOTI JOURNAL - AUGUST 2011 - PARTI ' 124



Hosting of the National Flag on Independence Day by
Hon'ble the Acting Chief Justice Shri Sushil Harkauli
in the High Court of Madhya Pradesh, Jabalpur (15.08.2011)

Hon'ble Shri Justice Rajendra Menon, Chairman, High Court
Training Committee addressing the participants in the Inaugural
Session of the Induction Training Programme for the Newly Appointed
Civil Judges Class II of 2011 Batch (11.07.2011 to 06.08.2011)



JUDICIAL OFFICERS' TRAINING & RESEARCH INSTITUTE,
HIGH COURT OF M.P., JABALPUR

Group Photograph of newly appointed Civil Judges Class II of 2011 Batch during the
First Phase Induction Training Programme held in the Institute from 11.07.2011 to 06.08.2011.
Seated with the participants are Hon'ble Shri Justice Rajendra Menon, Chairman, High Court Training Committee,
Shri J.P. Gupta, Director, JOTRI, Shri Manohar Mamtani, Additional Director, JOTRI,
Shri Ramkumar Choubey, OSD, JOTRI and Shri Awdhesh Kumar Gupta, Deputy Director, JOTRI



faga sftifram, 2003 & sidfa sReg & T
a7 /fawar

1fi® JRHRITT

e S99 wE@

fagra srferfram, 2003 (313 Teenq ‘ST @ aRT 152 # g O & TR B

AT BRA B UG BT Seord fobar W & | IR & e 152 (1) ¥ g8 Y gamn

a7 & 5 fagga ) AN & AW B IF (Compound) IR B Tay A Tvs wipA

w2, 1973 &1 a1 320 H AN sauT 7€ few WX o=y B A FRA F ffaH
B URT 152 & UIGET AT &Y |

R @ a1 152 (1) H fagga @1 @ vy & oy T I AR SR
THRON H STURTY THA =g TR & | SR a1 eRT 152 (1) IR WHfod WREBR a1
39 990 599 &N WA BIE AfER {6 ISgHaar o1 afa, i g9 aifdfaem
% d8d a1 fagga A &1 HY Ry 5 § 1 S HIka f5Y S @ fore gy
WY W WIS ©, 39 URT 152 (1) § Ieoilad dferdpl STJHR TR & T I & w9
# g7 B Prg AR WHR B FDHI | GRT 152 H T TRPR I WD I9F #
g g1 A B Ry 152 (1) @ Afere ¥ RfAfde v o R FolE s
1 ofed v @ TE ]

AT B gRT 152 B STIRT (1) §NT W Afddl S T@T # o g THA

PR 7 ARG HATD 4054—4948—2005 xiii f&H 30 T 2006 F IS8T U7 152
(1) @ arferat # aftfa 9= @1 <= & JOfd fFar 8, S g9 UBR g

arof

%. | g faregar HeNfra &% for R wera oA & forg emmifdr ufa
Afm, 2003|fhaae (He<) /snaefda (Tad) a1 Swar
B uRT 152 F |9, fere (T dl) & 9eg &R Ul feeare
fafafde o |vefer @div), S=RE (TEd) 3 g &
' for Afderre AT & IR |ufdd & W 2
1. | fenfrs &3|T 20,000 10 BNIUTSR OF | T 2000 Gfd ‘THUmER &R
IHPT HT

10 BNIUTER ¥ | T 5,000 ¥ FTAUTER @R
SUR TAT 20 | SHPT 91T
T IR 9%
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20 BTAYTER Z 10,000 ufy wrEuraR afix
qJ IR IHBT 9T

2 | aforsas ¥ 10,000 5 fhellare @& [T 1000 ufy wrdurgw ez
[ ' IGHT 9T

5 fpeare @ | T 2500 ufer BRIUTER

FW IR IYPBT U

3 | H™ Jar |T 2,000 — % 1000 FfT BRIUTER 3iR
SHBT AT

SR fastiss 21,/8,/08
FTAR A 3R &, 100
gf BRIUTER 3R SHBT WA
4 |o=rdar | 4,000 - — 7 1000 ¥ BRIURR 3R
IGHT |1 '

IF AR B HAG 3 qUT SO Weta vRfedl @& e W sfrgeen
. 5719—4984—2005 xiii fe<I® 21 3FIA 2008 & gRT f3A[&6 30 ST 2006 &
IfeRgEeT ¥ e HRA §Y BN [ar & frg T 1000 IRT FRIUTER & ¥F WX T 100 WA
BRUTR 3R SwdT Wi fFeiRa far war 8, st ueee AL oS (SrATRo)
fae® 21.08.08 U9 . 1028 R fHaT AT B TAT FHRE faie | HNRT g 7.
I H AR 2 | '

SRIfrm @Y arT 152 (1) SR GYRIT WER 1§ 1A0 $9D FRT WP IS
Iy faga A & SraRTe ¥ ¥ Be @ fIg FeiRa I TR wR @ | 3=
TRTR ¥ A, U, I gRT SR SRR A — (h— 1-05—07 /13 fa=iap 6 Iagan
2007 RTABT YHTI= 7. 0. Iod (Uré—1) &6 19,/10 /09 UST 2551 TR fdbam 747 &,
@ NI A, 7. 3oy faed wed a1 SHaT faoReT Bue) R sufal gR fAga 5y T
BTl & wHged AHIRAY B IR fawie 30 S 2006 (HeNfe sifdrgae famie
21.08.08) IHR faegga@ ATy & U=t &1 WA 3 & forg FriRa ¥ Wer s
g g fham &, S 39 JPR 8-

. 15 BNIUTR OF B IR AHeE (A <7UF) HRAUHl & for swrdure o

AT HATESN B GaY H TG XD DT Dle PR,
9. 15 BAUTR 3 3% & W fTeTe (Gl <o) ERemaAl & forg eneferor o=
T hETEel & WY H GG XP BT DS BN
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T A WG N BT IS AIBRY |

I SRR TR UMY A & I GF AR FAR Ferd MBR el 8. ¥
HETAT TN T4 IW IR ARNBRY T TeaaTd &g AT TH a1 S IR
ISR B wer wier FrRpa far T ] | wardoh @ wHge et e g
T T 3AE W § & dfs A srerar weraw 9 Riga aifirm, 2003 &) e 135
(2) & sfcier o TR gRT 3 fagra wRyoT! @ e &g wem e B &Y
A AR I Yo WHR HRA 2g FerH WRHR) TE

IR BT &1RT 135 W 140 TAT &RT 150 # affq Fwve aroxmer afiferm &) ar
153 & e TS ORIy =rarerd & s1aur AeR § ? feg 399 & Baat ORT 135 ©
e fded =) &7 AR € GURT 152 & TEd YT 1T IR 2 | &1RT 138 § Sealfad
JURTET HerH ST Ty WX fAgd AR & SIURM T ¥H I a8 b avad ¥ 9
HeRl, §SBER AT Y FA BT T (tampered) TE IeF & (injures) FIRT B B
[T g v &) fRfd & a1 56 & dEd RANEd gaT IR B oM W)
G I W0 | WA B B IR & e 7 & fgd oy & forg =18) | o 7=
W ¢ & daa AR o arT 135 & Tga Rg@ A o wEwer § IHT A B

TSl W IE Ieold HRAT Aedd B & fgd fiffd, 2003 @& e 14 #
TR STURTET ¥ ¥ WEd: ORI 135 & R BT & [Igd &1 IR & R & w9 §
wraenfa fosar wam ) O Rl & ey 152 & siata fage ot @ sruRm srifa gy
135 & JURRT BT B T fhar ST 69 8, RT 138 31T 31y ) 3R &7 78,
Ry g &) AN & IR B ORI & AN P [T H TR 152 F {7 9 FHifda
B T 2 A 6y H ol o 9 fuR fHar s | afe fad sy oTR |
HeRT A B HRIAE bl HRoEY wA fha ST sravaed w11 e @ o akarg
Jrerqt gferq Raé 91 & UBR | GRed TR A &1 <IaTerd & TR 9 URT 321
TUH & AT AOW o BT BHRATE! DI AT Fohdll § Fifd (g Iffas o arT 155
T U B @A g OTel 39 AW @ fqta 59 ey | SIS wraeTd 7 8 a1 98
I 39 ARH & IuSl & |1y oA A B, FT Jaeed forr S waham 7 ek seH
F1g Jenfya arem T8t
fagd ol & AR BT FHRUT

Jffrm @ aRT 150 @ AR S BIE A 39 ARWFEE & a3 deHd
IR & ford GUIRYT AT B, WK 308 e A ofafd< i e & 8 g2 WM as
IRy @ ford SUERIT gue 9 <fed favar SamT gt 135 @ Sica af iR faega @t
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STURTT FT GORY W g = & TR @ WA qvedg ¥ | R @ g 152 §
forega =Nt & g Y aferea wu & R @ ora 8T frar T @ sl et uw
faramoita & & @ fgga AR o7 guRoT 6 a7 152 B Sfcrfa oA v € arerr AR
Efa‘l%a.qﬂ.aﬁamszoz#awfﬁm.a.ﬁ.a%@amvﬁw:ﬂu%mgmw@
e R F T S e WU W aferan fiar war ¥

el T TUWE. B GRT 320 (3) B WU BT GO ¥ IHD AR G DI
SR B¥ €RT & AENF -1 & 9 U IR B RN BT, T T STIRTT T By
B YO Bl (19 9T YO W A 8Y) w9 I UBR AT S HhaT ¥ | ORI 320
@ IUYNT (3) TRT 320 S0 Ufihar <fgar & aiferer waie 1 td 2 § affq srore &
TOIRYT W WEfE 8§ | 59 ORT 7 AR 3Us wikar & siatd uRuiie soxt o e
2, BT Ioord fhar a7 § e T 320 (3) 9 UF W 2 fb 4~ gvs wiew @
sfcrer aRwIR Sravrelf &Y oRT 320 GH W, F wEAY 9aR) T §, B gURT B SR BT
¥ ST UfhaT Wit @ oiafa far o Haar 2|

TUg Ufthar Afgar & °RT 4 & AR wal el fadiy afdfram o s siafde
AWM & Hey § AV, Sifd, IR 1 o Hriad @ fffafig e @ ddy #
Uy B I8 qTS Ufhar |fkar & Sudy S dey § ar) wd @ &1 oEf ey
T ATIR BRI B Tt | 9= gve wfhan Wikar § wRd qus |iRdr & sraRm @
srfeRad o Mt @ sfdea sruRm # v & Hafa B wrae & 9 2
aRRfY # Tve ufthar WA @ gRT 320 & WEU™ W w9 9 AHAG A8 B £
IpT facied T dadt iy & | figial @ vy ¥ 9 sed g3 I faktal @
IR Wt B e # Renfaer @ e o Fuee A frar o /e 2

I @ uRT 152 & Sfaia faga @ AR HT IR W 2| ORT 150 B
IR fagd o AR & ORYT &7 IRE Al I gUs A I oY a1 135 B el
fagra @) & forg fafea 8, @ foRd Tveia B | A I8 © % faem o7 a1 & TRy
BT FERT IRT 135 F TRAINT g o1 I & R F 31 TR 78 2 | R
= foega i TH, 2003 & i GRT 152 ST GTEETH FRQ §Y SGH ORI 320 TUH. B
T U SR R UHAI IR B 9 € SHa gURY B AR Ay B
ey 3 favaga wraw= 72 {5 T 2 | SWie aRRfaal # fauRie &1 s <@\
SR 8, g7 152 F fage o A @ R BY T IR | O R I B
<@ gAY IE AT S Wehall € {5 g &) @) & IR & GEROT BT SR W 3
HHIfeT IRAT VT et 61 379 € | YA IR & AN B Sgavd DI o@d ga o
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ORI B URYT B JIRTT BT A g9 THIRA BT AT O bt & | ofa: 591 uRReifa
# g W § P fRga @ o & awy B gERe B sR Y SR @ aRT 152
& T wHT A R

faga afrfam, 2003 & ywadha 819 @ w9 qd fag@ sffrm,
1910 & 3favia fda wwal ¥ arT 152 @1 YHE

faga sffam, 2003 & wiafier B9 @ gd wrdE e offEm, 1910 @
Uy yaTaelier o | 39 ARFEH B aRT 39 F Hort A AN B IR wRa g gve
@ e 6 T o | farega arffgm, 2003 # URT 39 @ YU # 9RT 135 FEIRA TP
faega o A @ wey A Sy 5 T § | el faega aifdfam, 1910 W fagga s,
2003 1 YR 152 B Hif FREN & 99 & ford IS Suser =81 o | =1 sy & g1
9 1910 B YR AR B FRRY v mar €1 39 aRRufY # v faega arfdform,
1910 B IRT 39 $ AT TUS W W Fafdw Ffad A va ardreli & -1 frferam
B URT 152 & Y979 9 Hay § I8 Aoy @ & w7 39 Sudy & siavta off¥q ame
T et ¥ AT fhar o Hear 87

fafey & frdem @ amH oW & AR W9 Jo W a1 fafda §9 ) s
IUERIT 7 8 UAS WA (Statute) gdfdra sterfq Wil (Prospective) T ¥ R |
HTA A IHS aell g 31 <RI o | Fia Sugell & g # S olfda At
R AT T fhan o Fear | wifdf H vy Wiwr vd wskraet e e & s
% AR SAS QAT A1 el o & ey # Fden e S § | e A wge
AT 1 fAenfiret & ooy | e fuiRor 8 Aaar ® 6 a8 «f e Amat o wifad s
2 | :
 fae AR, 2008 B GRT 152 F Y AETIN W ] | el 39 e
% R gveAg fagra =N &1 TR (Offence of theft of electricity punishable under
this act) #ewqol 8, 98 Rufier & s & we Fxdl {1 | Sa a=Ee) ¥ & 98 W
2 1% g9 A ariq e afafam, 2003 # o fagga ar) &1 oroRTer &) ot
152 & 3fTd T B | 39 TR Afk WRA faega arfdfers, 1910 @ 1 39 & Sfta
HIRG AR BT fAdaRer a1 el dfea & @) SH aRT 152 fagqa ifdifam, 2003 & Suse
T & argarR ofemr 98 fhar o Fahdr sl URT 152 BT 9HTG Yoo T8
Idiefa UhH o U™ BT I
- gug yfhar Gfgar # edielra ume # MR gUS |iedr @ iid qUSA IR
F A 58 I & Sudy | 9RT 320(5) gvS UihAT WRAT @ AR W9 Afiged
faamumel gua ) A war € @1 99 9% g W) R S @ el o wifea §
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T8 JURTY BT 9, FReIf, I =A1ATera Y Soirora @ =1 srgama =1 fan s Ry
T8 QUe fBa1 T B, A e qEe e g o) B | Sad Suey W I8 W @
MEH B RN T GRT 320 IHH A AT anferamrat § wneg R o Aew § ardiet &Y
wor # i e oheHT 8 |ar 2

muﬁmvﬁmaﬂwwo()aﬁm%wﬁuﬁaﬂﬁgﬁaﬁlﬁw,zoosaﬁ
RT 152 § 31T B | SHH RN BT T IR a1 Big ool fAfd =& ot 78 31 =
Rerfer # a1 152 fagqa fRfam, 2003 & IUFH B FHad g1 YT B =R I8 A
G 9 I AW B WHA H AR T BT 390 SUgEl H Aagaa ¢ fenfaer & smerg
9 I5¥ b [ Fide g1 | gae AifiRa adier Her fareRer @1 fawar JE S
2 3aferd urT 152 # I AT © UG P Yoo A 81 W A fIgd IR T IS
ORI & RN HT AT AT TehH H Y 8 AP © |

AMHA dT YHIA

- IR A ORI 152(2) B ATAR SU—GRT (1) B FTAR TR & T 52 S
W S AR & Gder § arfacen ¥ Freg aafda w@ds w fear o ok e aives
T # U ST A1 A B Aeg P18 SrdarE! ARed 7€ @1 S ek A &
SR T ST | 3@ IR SUERT (3) W SuSy AT € 5 SuuRT (1) @ rgarR fad
IIRT BT THA YA B o) AT WRPR A1 §9 IR § WG By TSN R WIDR
B TS PIS AR TS UishAT Wi 1973 (2,/1974) B URT 300 B I H A9YfRT
B RIS FHSAT S |

SR (2) | I8 W 2 5 5 & SR (1) & 4R i 3IWgaa & gRT |Gwshar
Yob ST IR ) TN 2 iR AT WRER 1 W WRie) B gRT 98 MY PR R
& o € o sifgaa @1 it Sue g Srddre |Red § 3R 98 sfiiven # 8, @7
IfReT & o FR AT SR Wel & e ¥ sNuenRes ISIET U9 7 {5 T e |
I} FRAE WY ¥ @ 99 BRIAE B AR WR A8 I ST | afe ey #
IR & fimg Praard! WRerd 7 &1 T8 o & AW BriarE) B Akerd & A
AT | SULRT (3) ¥ I8+ W 2 5 W TReR a1 We Wiid) & gIRT SR
BT I Y S ford TR Yoo WHR R o TUs Ufthar |igaT ) 9T 300 & 3
# AR & e FHA TR i 99 At &1 I R & fordl g fammor an
Sfify T8 @ S wEd | ST SudHl A I8 W 2 P g @ g sl Yo
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Uy . 3

R(43) Sr.No.
M.P. KSHETRAVIDYUT VITARAN COMPANY LTD....coovvveiiee e,
Book No. Sr. No. Date

Panchanama 111117 11111 14110110

Payable before

Name of Consumer/User

Address

Division:

Zone/Dis. Center

Group Diary Service Conn. No.
Description A/C Head Amount
1. Consumers contribution towards capital assets (LT) 55.100
2. Security Deposit (Non interest bearing) 48.100
3. Misc. 62.369
4. Energy Charges 23.101
5. Electricity Duty 46.300
6. Development Cess 46.301
7. Meter Cost 61.262
8. Compounding fee/Compensation 46.946

Total
Seal*
Authorized/Assessing
Officer
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Y . 4

OFFICE OF MPPKVV CO. LTD.
No............ Lo, r did..........ooniel.
ORDER

1. Whereas theft of energy was detected vide Panchnama No...................
did............ in the -premises belonging to Shri ..........ccccciiiiiiiiiiiii e,
S0 with a connected load of HP/KW
under..... O PPPPTOUPOPP PPN Category and whereas above person(s) has/
have applied for Compounding If the offense vide their application dated ............ in

accordance no. 4 & 2 of table therefore, in consideration of the request of the applicants
the compounding Notification No.F-1-005/2007/13 Dated 6 OCT. 2007 for which the
payment has been made as per notification no. 4054-4948-2005 xiii dated 30th

June 2006 as under :-

Rate of Compounding : T..... T /- per HP/KW for ............... Load
Connected Load L e HP/KW

Amount paid L S TR /-

MR No. & Date : No.

In accordance with sub-section 152(1), SRIT oot
S0 shall be set as liberty and no proceeding shall

be instituted of continued against such person in any crinfinal court.

The acceptance of the sum of money for compounding of this offence in accordance
with sub-section 152(1), in this behalf shall be deemed to amount to an acquittal within
the meaning of section 300 of the Code of Criminal Procedure, 1973.

The Compounding of an offence under sub-section 152(1), shall be allowed only
once.

SEAL OF COMPETENT OFFICER
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U9H . 5
BEFORETHE HON’'BLE SPECIAL COURT

accepted the compounding vide order no........c.ccccevveuenes date............... , therefore, it

is requested that in accordance with Section 152 of the Electricity Act, 2003 no
proceeding be continued against such person now.

The acceptance of compounding and money receipt is submitted herewith.

SEAL OF COMPLAINANT*
YU sh. 6
OFFICER OF MPPKVV CO. LTD
To,
M/S .
Sub:- Theft of electricity compounding offence.
Ref:- Pachanamano................ dated ............ and.............. dated...........

Where theft or eiectricity has been reported vide Panchanama No.................
dated .............. by .o (name & designation of officer)-,...............
at your premises and therefore it is proposed to Iodge a complaint before the special
court u/s 135 of Electricity Act, 2003, therefore it is hereby informed that under the
provisions of Section 152 of the Electricity Act, 2003 if you depositZ..................... @
T /- per HP you shall be beset at liberty and no proceedings shall be

instituted or continued against you in criminal court.

SEAL OF COMPLAINANT OFFICER
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SEAL OF COMPLAINANT OFFICER

e IR RPN Seoi@ & @Wos (A) 9 (0) ¥ SeailRed Wau T4y HH1® 3 4
6 Hegue Y Uf¥eH &7 e fAdRer duh €38R g1 uraente & Afh1 59T wEe
Byl g1 Al Frara sfiga ferar o\ 2|

frread
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IURTY P IHA B WHAT & | el fdfm & siqvta aRvifYa @ oo ey aroemelf
% ford ol 981 fhan o wwar 2 | fady ofdf W 8m & sRoT gue ufhar |fan
P URT 320 ® IUGY 34 fA9Y affaw & offa Suafe sl & o & ford oy
TE B | URT 152 @ IUST AR fIega e, 1910 N o1 39 B Sl oifRa
%ife® Amal vd ordiell TR @R 81 & $Aferd I 3 OIRT & 3iavia STURI &1 4T e}
{2 ST |ebdT | W ARBR T WeH TSR & §RT IS Yoo WHR B oAl
IRY B I & o afe | TR &1 99+ SINHAT &I I9T9 Il € | U o
@ e ¥ fagfd AR 1 SHS ORI B AWM & ol FHael U aR & ISHHMT 8 Faball
g
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NATURE AND SCOPE OF SECTION 50 OF N.D.P.S. ACT, 1985

Judicial Officers
Districts Mandsaur & Balaghat*

INTRODUCTION

Narcotic Drugs & Psychotropic Substances Act, 1985 makes stringent
provisions to deal with the persons indulging in drug abuse. There are some
procedural safeguards in the Act and Rules so that the officials charged with the
duty to implement the law may not abuse its provisions so as to harass innocent
persons and at the same time, to provide high degree of authenticity to various
actions taken by them under it. These safeguards contained in Sections 41, 42,
43 and 50 of the Act, which basically relate to search of places or persons,
conducted to effect seizure of illicit drugs or any evidence connected therewith.

To understand the nature and scope of Section 50 of the Act, we would
have to first see Section 50, which reads as under:

50. Conditions under which search of persons shall be conducted.—

(1) When any officer duly authorized under Section 42 is about to
search any person under the provisions of Section 41, Section 42 or
Section 43, he shall, if such person so requires, take such person
without unnecessary delay to the nearest Gazetted Officer of any of
the departments mentioned in Section 42 or to the nearest Magistrate.

(2) If such requisition is made, the officer may detain the person until
he can bring him before the Gazetted Officer or the Magistrate
referred to in sub-section (1).

(3) The Gazetted Officer or the Magistrate before whom any such person
is brought shall, if he sees no reasonable ground for search, forthwith
discharge the person but otherwise shall direct that search be made.’

(4) No female shall be searched by anyone excepting a female.

(5) When an officer duly authorised under Section 42 has reason to
belfieve that it is not possible to take the person to be searched to the
nearest Gazetted Officer or Magistrate without the possibility of the
person to be searched parting with possession of any narcotic drug or
psychotropic substance or controlled substance or article or document,
he may, instead of taking such person to the nearest Gazetted Officer
or Magistrate proceed, to search the person as provided under Section
100 of the Code of Criminal Procedure, 1973.

(6) After a search is conducted under sub-section (5), the officer shall
record the reasons for such belief which necessitated such search
and within seventy-two hours send a copy thereof to his immediate
official superior.

* The articles received from Mandsaur and Balaghat have been compiled and edited.
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Thus, sub-section (1) of this section provides that when an officer duly
authorized under Section 42 is about to search a person under Section 41, Section
42 or Section 43 he shall, if such person so requires, take him/her to the nearest
Gazetted Officer of specified departments or to the nearest Magistrate for being
searched in presence of such officer/Magistrate. Under sub-section (2), it is laid
down that if such a request is made by the suspected person, the officer who is to
make the search may detain the suspect until he can be brought before such
Gazetted Officer or the Magistrate. It is manifest that if the suspect expresses the
desire to be taken to the Gazetted Officer or the Magistrate, the empowered officer
is restrained from effecting the search of the person concerned. He can only detain
the suspect for being produced before the Gazetted Officer or the Magistrate, as
the case may be. Sub-section (3) lays down that when the person to be searched
is brought before such Gazetted Officer or Magistrate and such Gazetted Officer
or Magistrate finds that there are no reasonable grounds for search, he shall
forthwith discharge the person to be searched, otherwise he shall direct the search
to be made. The mandate of Section 50 is precise and clear viz. if the person
intended to be searched express to the authorized officer his desire to be taken to
the nearest Gazetted Officer or the Magistrate, he cannot be searched till the
Gazetted Officer or the Magistrate, as the case may be, directs the authorized
officer to do so. Sub-section (4) provides that no female shall be searched by
anyone except a female. Clauses (5) and (6) provide that if the officer has reason
to believe that it is not possible to take the person to the nearest Gazetted Officer
or the Magistrate; without the possibility of the person to be searched parting with
the possession of the contraband or related documents, the officer may proceed to
search him as provided under Section 100 of Code of Criminal Procedure and after
conducting search, such officer shall record the reasons for his belief in this respect
and will send a copy thereof to his superior officer within 72 hours.

NATURE

. The question as regards applicability of Section 50 of the Act has been
discussed in a large number of cases. In view of conflict in the opinions of different
Benches as also the difference of opinion between two Judges of Hon'ble
Supreme Court in State of H.P. v. Pawan Kumar, AIR 2004 SC 4735 the question
was referred to a larger Bench. A three Judge-Bench of Hon’ble Supreme Court
in State of H.P. v. Pawan Kumar, AIR 2005 SC 2265 relying on the basis of large
number of decisions and in particular the decision of the Constitution Bench of
Hon’ble Supreme Court in State of Punjab v. Baldev Singh, (1999) 6 SCC 172
clearly held that Section 50 of the Act would be applicable only in a case of
personal search of the accused and not when it is made in respect of some
baggage like a bag, article or container which the accused was carrying. In this
case the definition of person has been considered and it has been observed:

“The word ‘person’ has not been defined in the Act. Section
2 (xxix) of the Act says that the words and expressions
used herein and not-defined but defined in the Code of
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Criminal Procedure have the meanings respectively
assigned to them in that Code. The Code of Criminal
Procedure, however, does not define the word ‘person’.
Section 2(y) of the Code says that the words and
expressions used therein and not defined but defined in
the Indian Penal-Code have the meanings respectively
assigned to them in that Code. Section 11 of the Indian
Penal Code says that the word ‘person’ includes any
company or association or body of persons whether
incorporated or not. Similar definition of the word ‘person’
has been given in Section 3 (42) of the General Clauses
Act. ...... Therefore, the most appropriate meaning of the
word ‘person’ appears to be - ‘the body of a human being
as presented to public view usually with its appropriate
coverings and clothings'. ..... The appropriate coverings will
include footwear also as normally it is considered as
essential article to be worn while moving outside one’s
home. Such appropriate coverings or clothings or footwear,
after being worn, move along with the human body without
any appreciable or extra effort. Once worn, they would not
normally get detached from the body of the human being
unless some specific effort in that direction is made. .....
Therefore, the word ‘person’ would mean a human being
with appropriate coverings and clothings and also footwear.”

Though, in the case of Namdi Francis Nwaor v. Union of India, (1998) 8
SCC 534 (3-Judge Bench), it was observed that if person is carrying a handbag
or the like and the incriminating article is found therefrom, it would still be a
search of the person of the accused requiring compliance with Section 50 of the
Act, but this case was considered in Pawan Kumar (supra) and it was observed
that in Namdi Francis Nwaor case (supra), no reasons have been given for
arriving at the conclusion that search of a handbag being carried by a person
would amount to search of a person and that case was decided prior to the
Constitution Bench decision in Baldev Singh (supra).

Therefore, personal search is distinguishable from the search of baggage
or a bag or a handbag or a briefcase or a suitcase or a jhola or a thaila or a
gathri or a holdall or a tin box or any article or container or carton etc of
varying size, dimension or weight or vehicle or premises of the accused or
suspect. This position of law was reiterated in State of Rajasthan v. Daulat Ram,
(2005) 7 SCC ‘36, State of Haryana v. Ranbir @ Rana, (2006) 5 SCC 167, Kalema
Jumba v. State of Maharashra, (1999) 8 SCC 257, Gurbax Singh v. State of
Haryana, 2001 Cr.L.J. 1166, Madanlal and others v. State of H.P., (2003) 7 SCC
465, State of Punjab v. Makhan Chand, (2004) 3 SCC 453, State of Haryana v.
Suresh, AIR 2007 SC 2245, State of Rajasthan v. Babu Ram, AIR 2007 SC 2018,
Balbir Singh v. State of Punjab, AIR SC 3036, Ajmer Singh v. State of Haryana,
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(2010) 3 SCC 746, Abdul Rashid Ibrahim Mansoari v. State of Gujrat, (2000) 2
SCC 513, Union of India and others v. L.D. Balram Singh, (2002) 9 SCC 73,
Ghasita Sahu v. State of MP., (2008) 3 SCC 52, State of Rajasthan v. Manoj Sharma
and another, AIR 2009 SC 2642 and Jarnail Singh v. State of Punjab, AIR 2011 SC
964 [In case of search of premises, the officer conducting search has to follow
the condition under Section 42 of the Act r/w/s 100 of Criminal Procedure Code
as laid down in Ghasita Sahu’s case (supra).]

In cases where recovery, has been made from search of a scooter or bag
etc. after carrying out the search of the suspect/person, the empowered officer
should comply with Section 50, as laid down in the case of Dilip and another v.
State of MP, AIR 2007 SC 369 and reiterated in the case of Union of India v. Shah
Alam, AIR 2010 SC 1785. In Dilip (supra) it was also held that effect of a search
carried out in violation of the provisions of law would have a bearing on the
credibility of the evidence of the official witnesses, which would of course be
considered on the facts and circumstance of each case.

The appraisal of right to the accused is not an empty formality and it should
be made in the precise manner and to individual accused persons (where more
than one suspect/accused person are to be personally searched) so that they
understand the meaning of their impugned right as observed in the case of
Dharamveer Lekhram v. State of Maharashtra, 2001 Cr.L.J] 4886 (Bom) and
Baburam v. Union of India, 2002 Cr.L.J. 1034 (Raj.).~

SEARCH OF FEMALE

Section 50 (4) provides that no female shall be searched by anyone except
a female. This requirement of law is mandatory. As discussed in Baldev Singh’s
case (supra) failure to observe this requirement not only affects credibility of
the prosecution case but also is violative of the basic right of a female to be
treated with decency and proper dignity. The provision aims at honouring and
procuring the modesty of the female and has been held to be mandatory in
State of Punjab v. Indra Rani @ Chhindi, (2000) 10 SCC 429 with the observation
that it cannot be diluted even on the grounds that the female was not available
at the time of search, which was followed in the cases of Geeta Bai @ Portable v.
State of MP, 2002 (2) EFR 328 and Fatto @ Phoola @ Kamla Bee v. State of MP
2004 Cr.L J. 4353.

OPTION/INFORMATION -~ WHETHER IT CAN BE ORAL?

Sometimes stand is taken before the court that compliance of Section 50
should be made by keeping the option to the accused in writing. This proposition
was rejected by the Constitution Bench in Baldev Singh’s case (supra). In this
case it has been laid down that it is not necessary to give information in writing
and it is sufficient if such information is communicated to the person concerned
orally. This view has been reiterated in Sajan Abraham v. State of Kerala, (2001)
6 SCC 692 and Gurbaksh Singh v. State of-Haryana, (2001) 3 SCC 28.
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RIGHT TO OPT OFFICER, TO WHOM?

There is no further option of being searched in the presence of either a
gazetted officer or a Magistrate. The use of “nearest” in Section 50 is relevant.
Once he opts, it is for the police officer to decide whether he should be taken for
such search before a gazetted officer or a Magistrate depending upon who is
conveniently available as held in the case of Manoharlal v. State of Rajasthan,
(1996) 11 SCC 391, Raghubir Singh v. State of Haryana, 1996 CrL] 1694 and
T.T. Haneefa v. State of Kerala, (2004) 5 SCC 128. In this regard recently in
Vijaysinh Chandubha Jadeja v. State of Gujarat, AIR 2011 SC 77 (5-Judge Bench)
the Apex Court has also observed as :

“We also feel that though Section 50 gives an option to the
empowered officer to take such person (suspect) either
before the nearest gazetted officer or the Magistrate but in
order to impart authenticity, transparency and
creditworthiness to the entire proceedings, in the first
instance, an endeavour should be to produce the suspect
before the nearest Magistrate, who enjoys more confidence
of the common man compared to any other officer. It would
not only add legitimacy to the search proceedings, it may
verily strengthen the prosecution as well”

SEARCH CONDUCTED BY GAZETTED OFFICER

Sometimes question arises whether search conducted by the Gazetted
Officer who was a member of the search party and present at the time of search,
amounts to compliance of Section 50 or not? It has been held in the case of
Ahmed v. State of Gujarat, (2000) 7 SCC 477 that in such a situation the accused
must be given an option under Section 50 and if he opts for the same, then
search must be conducted before another Gazetted Officer or Magistrate,
otherwise it will amount to violation of Section 50. This question was again
considered in the cases of State of Rajasthan v. Ram Chandra (2005) 5 SCC 151
and Vijaysinh Chandubha Jadeja’s case (supra). In these cases, law as laid down
by the Constitution Bench of the Apex Court in Baldev Singh’s case (supra) was
reiterated and it has been laid down that person conducting search cannot act
in the capacity of Gazetted Officer and it is imperative for him to inform the
person concerned of his right under Section 50(1) of being taken to the nearest
Gazetted Officer or the nearest Magistrate for making the search.

CHANCE SEARCH

Now, the question arises thatwhere the search is a chance search or where
a police officer is conducting search due to suspicious conduct of the accused,
without having any previous knowledge or information about accused having
contraband in his possession, whether Section 50 would apply or not? Section
50 categorically lays down that if the search is to be conducted by an officer
duly authorized under Section 42 and the search is about to be conducted under
the provisions of Sections 41, 42 or 43, the officer concerned does owe a duty
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to intimate the person to be searched that if the latter so requires, he would be
taken to the nearest Gazetted Officer or to the nearest Magistrate for the purpose
of having the search in their presence. But in the event of a situation otherwise,
as aforesaid mentioned, question of compliance with the safeguards as
prescribed under Section 50 of the Act would not arise, as considered in the
cases of State of Punjab v. Balbir Singh, AIR 1994 SC 1872, Bharat Bhai
Bhagavanjibhai v. State of Gujarat, (2002) 8 SCC 327 and Vikram v. State of
M.P., 2002 (3) M.P.L.]. 383.

THEORY OF ‘SUBSTANTIAL COMPLIANCE’’MANNER AND MODE FOR
COMPLIANCE? -

Now, the question arises whether option given in some particular form or
substantial compliance in conformity with the spirit of the provisions of Section
50 (1) will suffice? In K. Mohan v. State of Kerala, (2000) 10 SCC 222, it has been
held that merely asking the accused whether he requires to be searched in the
presence of a Gazetted Officer or a Magistrate does not amount to compliance
of Section 50 and that the accused should be informed about his rights to be
searched in the presence of the Magistrate or a Gazetted Officer and failure to
do so will amount to non-compliance of Section 50. In Krishna Kanwar (Smt.)
@Thakuran v. State of Rajasthan, (2004) 2 SCC 608 the same question was
considered and it was held that there is no specific form prescribed or intended
for covering the information required to be given under Section 50 and it was
held:

“what is necessary is that the accused (suspect) should be
made aware of the existence of his right to be searched in
the presence of one of the officers named in the section
itself. Since no specific mode or manner is prescribed or
intended, the Court has to see the substance and not the
form of intimation.”

However, a different view in this respect is found in Krishn Mohar Singh
Dugal v. State of Goa, (1999) 8 SCC 552. In this case the accused was asked
whether, if he so desired, he could be searched in the presence of Magistrate or
Gazetted Officer. He declined to be searched either in the presence of Gazetted
Officer or Magistrate. It was held that provisions of Section 50 stood fully
complied. In Joseph Fernandez v. State of Goa, (2000) 1 SCC 707, which is the
decision by three Judge Bench of the Apex Court, it has been laid down that the
option given by the police officer in terms that ‘if you wish, you may be searched
in presence of a Gazetted Officer or a Magistrate’ is substantial compliance
with the requirements of Section 50. In Prabha Shankar v. State of MP, (2004) 2
SCC 56, the following information was conveyed to the accused — “By this notice
you are informed that we have received information that you are illegally carrying
opium with you, therefore, we are required to search your scooter and you for
this purpose. You would like to give me search or you would like to be searched
by a Gazetted Officer or by a Magistrate.” This was held to be substantial
compliance of Section 50. :
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, The Apex Court in Vijaysinh Chandubha Jadeja’s case (supra) also has,
considered the “substantial compliance theory” enunciated in Prabha Shankar’s
case (supra) and Joseph Fernandez case (supra) and observed that in Joseph
Fernandez case (supra), the Apex Court did not notice the ratio of Baldev Singh'’s
case (supra) and in Prabha Shankar’s case (supra). Joseph Fernandez case
(supra) is followed ignoring the dictum laid down in Baldev Singh’s case (supra).
Finally, the Apex Court has held:

“The object with which right under Section 50(1) of the NDPS
Act, by way of a safeguard, has been conferred on the
suspect, viz. to check the misuse of power, to avoid harm
to innocent persons and to minimise the allegations of
planting or foisting of false cases by the law enforcement
agencies, it would be imperative on the part of the
empowered officer to apprise the person intended to be
searched of his right to be searched before a gazetted
officer or a Magistrate. We have no hesitation in holding
that in so far as the obligation of the authorised officer under
sub-section (1) of Section 50 of the NDPS Act is concerned,
it is mandatory and requires a strict compliance. Failure to
comply with the provision would render the recovery of the
illicit article suspect and vitiate the conviction if the same is
recorded only on the basis of the recovery of the illicit article
from the person of the accused during such search.
Thereafter, the suspect may or may not choose to exercise
the right provided to him under the said provision. As
observed in Re Presidential Poll, (1974) 2 SCC 33 it is the
duty of the courts to get at the real intention of the Legislature
by carefully attending to the whole scope of the provision to
be construed. ‘The key to the opening of every law is the
reason and spirit of the law, it is the animus imponentis, the
intention of the law maker expressed in the law itself, taken
as a whole. We are of the opinion that the concept of
‘substantial compliance’ with the requirement of Section 50
of the NDPS Act introduced and read into the mandate of the
said Section in Joseph Fernandez (supra) and Prabha Shankar
Dubey (supra) is neither borne out from the language of
sub-section (1) of Section 50 nor it is in consonance with the
dictum laid down in Baldev Singh’s case (supra).”

The mandate of Section 50 is precise and clear, viz. if the person intended to
be searched expresses to the authorised officer his desire to be taken to the nearest
gazetted officer or the Magistrate, he cannot be searched till the gazetted officer or
the Magistrate, as the case may be, directs the authorised officer to do so.
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In this regard the Constitution Bench in Baldev Singh’s case (supra)
concluded the matter as under:

“57. (1) That when an empowered officer or a duly
authorised officer acting on prior information is about to
search a person, it is imperative for him to inform the person
concerned of his right under sub-section (1) of Section 50
of being taken to the nearest gazetted officer or the nearest
Magistrate for making the search. However, such
information may not necessarily be in writing.

(2) That failure to inform the person concerned about the
existence of his right to be searched before d gazetted
officer or a Magistrate would cause prejudice to an accused.

(3) That a search made by an empowered officer, on prior
information, without informing the person of his right that if
he so requires, he shall be taken before a gazetted officer
or a Magistrate for search and in case he so opts, failure to
conduct his search before a gazetted officer or a Magistrate,
may not vitiate the trial but would render the recovery of
the iilicit article suspect and vitiate the conviction and
sentence of an accused, where the conviction has been
recorded only on the basis of the possession of the illicit article,
recovered from his person, during a search conducted in
violation of the provisions of Section 50 of the Act.

XXXX XXXX XXXX XXXX XXXX

(5) That whether or not the safeguards provided in Section
50 have been duly observed would have to be determined
by the court on the basis of the evidence led at the trial.
Finding on that issue, one way or the other, would be
relevant for recording an order of conviction or acquittal.
Without giving an opportunity to the prosecution to
establish, at the trial, that the provisions of Section 50 and,
particularly, the safeguards provided therein were duly
complied with, it would not be permissible to cut short a
criminal trial.

(6) That in the context in which the protection has been
incorporated in Section 50 for the benefit of the person
intended to be searched, we do not express any opinion
whether the provisions of Section 50 are mandatory or-
directory, but hold that failure to inform the person
concerned of his right as emanating from sub-section (1)
of Section 50, may render the recovery of the ‘contraband
suspect and the conviction and sentence of an accused
bad and unsustainable in law.
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(7) That an illicit article seized from the person of an accused
during search conducted in violation of the safeguards
provided in Section 50 of the Act cannot be used as evidence
of proof of unlawful possession of the contraband on the
. accused though any other material recovered during that
search may be relied upon by the prosecution, in other
proceedings, against an accused, notwithstanding the
recovery of that material during an illegal search”

Although the Constitution Bench did not decide in absolute terms the
question whether or not Section 50 of the NDPS Act was directory or mandatory
yet it was held that provisions of sub-section (1) of Section 50 make it imperative
for the empowered officer to “inform” the person concerned (suspect) about the
existence of his right that if he so requires, he shall be searched before a gazetted
officer or a Magistrate; failure to “inform” the suspect about the existence of his
said right would cause prejudice to him, and in case if he so opts, failure to
conduct his search before a gazetted officer or a Magistrate, may not vitiate the
trial but would render the recovery of the illicit article suspect and vitiate the
conviction and sentence of an accused, where the conviction has been recorded
only on the basis of the possession of the illicit article, recovered from the person
during a search conducted in violation of the provisions of Section 50 of the
NDPS Act. The Court also noted that it was not necessary that the information
required to be given under Section 50 should be in a prescribed form or in writing
but it was mandatory that the suspect was made aware of the existence of his right
to be searched before a gazetted officer or a Magistrate, if so required by him.

OBJECT AND EFFECT OF SUB-SECTIONS (5) & (6) INSERTED BY
AMENDMENT

When the authorized officer has reason to believe that any delay in search
of the person is fraught with the possibility of person to be searched parting
with possession of any narcotic drug or psychotropic substance or article or
document, he may proceed to search the person instead of taking him to the
nearest Gazetted Officer or Magistrate. However, even in such cases a safeguard
against any arbitrary use of power has been provided under sub-section (6).
Under the said sub-section, the empowered officer is obliged to send a copy of
the reasons, so recorded, to his immediate official superior within 72 hours of
the search. The object and the effect of insertion of sub-sections (5) and (6)
were considered by the Constitution Bench in the case of Karnail Singh v. State -
of Haryana, (2009) 8 SCC 539

Although in the said decision the Court did observe that by virtue of insertion
of sub-sections (5) and (6), the mandate given in Baldev Singh’s case (supra) is
diluted but the Court also opined that it cannot be said that by the said insertion,
the protection or safeguards given to the suspect have been taken away
completely. The Court observed: ‘ ' :

“Through this amendment the strict procedural requirement
as mandated by Baldev Singh case (supra) was avoided as
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relaxation and fixing of the reasonable time to send the
record to the superior official as well as exercise of Section
100 CrPC was included by the legislature. The effect
conferred upon the previously mandated strict compliance
with Section 50 by Baldev Singh case (supra) was that the
procedural requirements which may have handicapped an
emergency requirement of search and seizure and give the
suspect a chance to escape were made directory based
on the reasonableness of such emergency situation.
Though it cannot be said that the protection or safeguard
given to the suspects have been taken away completely
but certain flexibility in the procedural norms were adopted
only to balance an urgent situation. As a consequence the
mandate given in Baldev Singh case (supra) is diluted.”

In Vijaysinh Chandubha Jadeja's case (supra), the Apex Court considered
the observations made in Karnail Singh (supra) and observed that it can, thus,
be seen that apart from the fact that in Karnail Singh (supra), the issue was
regarding the scope and applicability of Section 42 of the NDPS Act in the matter
of conducting search, seizure and arrest without warrant or authorisation, the
said decision does not depart from the dictum laid down in Baldev Singh’s case
(supra) in so far as the obligation of the empowered officer to inform the suspect
of his right enshrined in sub-section (1) of Section 50 of the NDPS Act is
concerned. Itis also clear from the said paragraph that the flexibility in procedural
requirements in terms of the two newly inserted sub-sections can be resorted
to only in emergent and urgent situations, contemplated in the provision, and
not as a matter of course. Additionally, sub-section (6) of Section 50 of the
NDPS Act makes it imperative and obligatory on the authorised officer to send a
copy of the reasons recorded by him for his belief in terms of sub-section (5), to
his immediate superior officer, within the stipulated time, which exercise would
again be subjected to judicial scrutiny during the course of trial.

it was further observed that although by the insertion of the said two sub-
sections, the rigour of strict procedural requirement is sought to be diluted under
the circumstances mentioned in the sub-sections, viz. when the authorised officer
has reason to believe that any delay in search of the person is fraught with the
possibility of the person to be searched parting with possession of any narcotic
drug or psychotropic substance etc., or article or document, he may proceed to
search the person instead of taking him to the nearest gazetted officer or
Magistrate. However, even in such cases a safeguard against any arbitrary use
of power has been provided under sub-section (6). Under the said sub-section,
the empowered officer is obliged to send a copy of the reasons, so recorded, to
his immediate official superior within seventy two hours of the search. In our
opinion, the insertion of these two sub-sections does not obliterate the mandate
of sub-section (1) of Section 50 to inform the person to be searched of his right
to be taken before a gazetted officer or a Magistrate.
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PROOF, PRESUMPTION, NON-COMPLIANCE AND CONSEQUENCES

The compliance of the provisions of Section 50 must be proved by the
prosecution and as expounded by the Apex Court in Saiyad Mohd. Saiyad Umar
Saiyad & others v. State of Gujarat, 1995 CrL] 2662, there is no room for drawing
a presumption on this point in favour of the prosecution under Section 114
lliustration (e) of the Evidence Act. Therefore, substantial compliance of Section 50
should be proved. It is well settled law that evidence of departmental officers, «f
found trustworthy, can be the basis of conviction without corroboration and
non-examination of independent witnesses to search is not always fatal to
prosecution. In such cases evidence of witnesses should be scrutinized carefully
after applying the rule of caution. In the case of Ajmer Singh (supra) it has been
laid down that it is normally expected that there should be independent evidence to
support the case of the prosecution. However, it is not an inviolable.rule. If the
police officer is not able to get public witness and Court considers it in the
circumstances of the case reasonable and on appreciation, the evidence of the
police officer (official witness) is otherwise reliable then it can form the basis of
conviction.

Non-compliance may not vitiate the trial as such, but it would cause prejudice
to the accused and render the recovery of illicit article suspect and vitiate the
conviction if the same is recorded only on the basis of the recovery of the illicit
article from the person of the accused during such search and vitiate the
conviction and sentence of the accused as laid down in the cases of Baldev
Singh, Bharat Bhai and Vijaysinh (supra). In these cases it has also been
observed that non-compiiance of this mandatory provision can be determined
by the court on the basis of the evidence led at the trial and it would not be
permissible to cut short a criminal trial on the basis of non-compliance of the
provisions of Section 50.

CONCLUSION

With the legal position emerged above, it is crystal clear that the provision
of Section 50 of the NDPS Act is mandatory and requires a strict compliance.
This provision is applicable only in case of recovery from personal search and
not in case of recovery from bag, vehicle, premises etc. as referred above. Failure
to comply with the provision would render the recovery of the illicit article suspect
and vitiate the conviction if the same is recorded only on the basis of the recovery
of the illicit article from the person of the accused during such search.

Though Section 50 gives an option to the empowered officer to take such
person (suspect) either before the nearest gazetted officer or the Magistrate
but in order to impart authenticity, transparency and creditworthiness to the
entire proceedings, in the first instance, an endeavour should be to produce the
suspect before the nearest Magistrate, who enjoys more confidence of the
common man compared to any other officer. It would not only add legitimacy to
the search proceedings, it may verily strengthen the prosecution as well.
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LAW RELATING TO DECIDING SUBSEQUENT
BAIL APPLICATIONS

Manohar Mamtani
Addl. Director, JOTRI

INTRODUCTION

Article 21 of the Constitution of India which guarantees the right of personal
liberty also contemplates deprivation of personal liberty by procedure
established by law. Under the criminal laws of this country, a person accused of
offences which are non-bailable is liable to be detained in custody during the
pendency of trial unless he is enlarged on bail in accordance with law. Such
detention cannot be questioned as being violative of Article 21 since the same
is authorised by law.

The right to claim bail under Section 436 CrPC is an absolute and
indefeasible right whereas the position for a person accused of non-bailable
offence is entirely different and controlled as per the provisions of Sections
437, 438 and 439 of the CrPC subject to any special provisions in this regard
contained in any other special laws for the time being in force such as M.P.
Excise Act, 1915, NDPS Act, 1985 etc. Section 437 CrPC deals with the power
of the Court other than the High Court and Court of Session with a discretion to
release a person accused of or suspected of the commission of any non-bailable
offence subject to inbuilt limitations therein. Section 438 (regarding anticipatory
bail) and Section 439 (regarding regular bail) deals with the concurrent powers
of the High Court and the Court of Sessions with a discretion to release a person
accused of the commission of any non-bailable offence subject to the limitations/
conditions provided therein.

Though, under Sections 438 and 439 concurrent power to enlarge bail is
given to the High Court and the Court of Sessions but practically, such application
for the grant of bail should be filed first before the Court of Session and then the
application should be filed before the High Court, if required.

Long back our own High Court in the case of Daini alias Raju v. State of
Madhya Pradesh, 1989 JLJ 323 has held:

“19. The jurisdiction of High Court and Court of Session
under Section 439, Criminal Procedure Code being
concurrent, as a matter of practice, the bail applicants are
required ordinarily to approach the Court of Session in the
first instance and if relief is denied they approach the High
Court under Section 439, Criminal Procedure Code itself,
not as a superior Court sitting in appellate or revisional
jurisdiction over the order of the Court of Session, but
because the superior Court can still exercise its own
jurisdiction independently, unaffected by the result of
" exercise by the Court of Session because the latter is an
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inferior Court though vested with concurrent jurisdiction.
The application seeking bail before the High Court is
accompanied by an order of the Court of Session rejecting
a similar prayer. The idea is to provide the superior Court
with an advantage of apprising itself with the grounds as
considerations which prevailed with the Court of Session -
in taking the view which it did. It has come to my notice in
several cases that the first order of the Court of Session
rejecting a prayer for bail is a detailed order and when
another application is repeated before the same Court, the
subsequent order rejects the application simply by stating
that earlier application having been rejected on merits, the
Court did not see any reason to take a different view of the
matter. The latter order is not a detailed one. This
subsequent order is filed before the High Court to fulfill the
formality but the inevitable consequence is that the High
Court is deprived of the opportunity of apprising itself with
the reasons which formed foundation for rejection of the
prayer by the Sessions Court. The possibility cannot be
ruled out that such a course is adopted purposely because
the bail applicant does not feel comfortable before the High
Court in the presence of a detailed order of the Court of
Session rejecting the prayer for bail”

The law of bail dovetails two conflicting interests namely, on the one hand,
the requirements of shielding the society from the hazards of those committing
crimes and potentiality of repeating the same crime while on bail and on the
other hand, absolute adherence of the fundamental principle of criminal
jurisprudence regarding presumption of innocence of an accused until he is
found guilty and the sanctity of individual liberty. Even persons accused of non-
bailable offences are entitled for bail where fact situations require it to do so. In
that process a person whose application for enlargement on bail is once rejected
is not precluded from filing a subsequent application for grant of bail if there is a
change in the fact situation. In such cases, if the circumstances then prevailing
requires that such persons to be released on bail, in spite of his earlier
applications being rejected, the Courts can do so. [See: Kalyan Chandra Sarkar
v. Rajesh Ranjan alias Pappu Yadav and another, AIR 2005 SC 921 (3 Judge Bench)]

JURISDICTION OF SUBSEQUENT BAIL APPLICATION TO WHOM?

Though an accused is not precluded from filing a subsequent bail application
for grant of bail but who should hear and decide the subsequent bail application
is the main “accident prone zone” where possibility of abuse of process of Court
and conflicting views in orders for the same accused person by different Judges
may happen or seems to have happened. This is an area where judicial discipline
requires to be preserved.
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Conceptualizing on the subject of importance in criminal justice system, in
Shahzad Hasan Khan v. Ishtiaq Hasan Khan, AIR 1987 SC 1613, while dealing
with the subseguent bail application, the Apex Court stated that longstanding
convention and judicial discipline require that subsequent bail application should
be placed before the same Judge who had passed earlier orders. Placing of
such matter before the same Judge has its roots in principle as it prevents
abuse of process of Court inasmuch as an impression is not created that a
litigant is shunning or selecting a Court depending on whether the Court is to
his liking or not, and is encouraged to file successive applications without any
new factor having cropped up. If successive bail applications on the same subject
are permitted to be disposed of by different Judges, there would be conflicting
orders and a litigant would be pestering every judge till he gets an order to his
liking resulting in the creditability of the court and the confidence of the other
side being put in issue and there would be wastage of time of the courts. Judicial
discipline requires that such matter must be placed before the same Judge, if
he is available for orders.

Again in State of Maharashtra v. Captain Buddhikota Subha Rao, AIR 1989
SC 2292 restating the above position it was also observed that in such cases it is
necessary to act with restraint and circumspection so that the process of the
Court is not abused by a litigant and an impression does not gain ground that
the litigant has either successfully avoided one judge or selected another to
secure an order which had hitherto eluded him. In such a situation the proper
course we think, is to direct that the matter be placed before the same learned
judge who disposed of the earlier applications. Such a practice would also
discourage the filing of successive bail applications without change of
circumstances. Such a practice if adopted would be conclusive to judicial
discipline and would also save time of the courts as a judge familiar with the
facts would be able to dispose of the subsequent application with despatch. It
will also result in consistency.

in this regard our own High Court has reiterated this principle lucidly in Daini
alias Raju’s case (supra) and summed up judicial system discipline as under:

(a) in view of the decision of the Apex Court in Shahzad Hassan
Khan (supra), a subsequent application for bail in the same
jurisdiction, must be placed before the same Judge (so iong
as he is available)'before whom had come up the earlier
application, with whatever result.

(b) A subsequent application for bail must mention all the earlier
or pending attempts that were made before the High Court
as well as the Court of Session along with their fate.

(c) While moving an application for bail before the High Court,
the application ought ordinarily to be accompanied by the
order of the Court of Session rejecting the first prayer for
bail and containing reasons, unless dispensed with.
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(d) A baii petition is expected to incorporate a statement as to
all facts and circumstances considered relevant by the
applicant in support of his prayer so that whatever is
putforth before the Court does not vanish in thin air, but is
retained in.the record, though there is no format prescribed
for bail application; if any statement is likely to be
controverted by the opposite party the party would do well
to support its statement by an affidavit or documents, as
advised.

In the aforesaid case it was also observed that a question may be posed
whether these requirements falling within the domain of format or procedural
requirements only, laying down rules of discipline only can be treated so
imperative as to override the substantive law of bails, negativing the right or
privilege for failure of compliance therewith. The requirements have a laudable
purpose, principle and policy behind. They have been projected by judicial
wisdom founded on judicial experience. The rightful result must be achieved by
rightful means. That is the rule of law. If bifocal interests of justice to the individual
involved and the society affected are to be secured, if fallacies as to bail
jurisdiction are to be removed, nay brightened, if abuse of process of law is to
be avoided, and if unwanted practice/tactics are to be curbed; these rules of
discipline have to be treated as imperative. A failure to observe them may be
destructive of the very purpose sought to be achieved.

Our High Court in Munna Singh Tomar v. State of M.P., 1990 CrL] 49 had
an occasion to deal with the question whether in view of dictum of the Apex
Court in Shahzad Hasan Khan’s case (supra), a subsequent application for bail
was required to be placed before the same Judge before whom an earlier
application for bail of the same applicant was dismissed as not pressed, so long
as he was available. It was observed that even if the earlier bail application had
been dismissed as withdrawn or not pressed, a subsequent bail application
of the same applicant should be placed for hearing before the same Judge who
had rejected the earlier bail application, so long as he was available.

in Santosh Bhawani Singh v. State of M.P., 2000 Cri. L. J. 1834 the Full
Bench of our High Court held that the posting of the subsequent bail applications
before the same Bench which had earlier rejected an application, was never
considered to be an imperative of law, but this requirement was recognised in
view of the long standing convention and judicial discipline as was observed in
Shahzad Hasan Khan’s case (supra).

Finally, in this case reference was answered in affirmative and it was held
that the second or successive bail application in a pending appeal or bail
application under Section 439 of the Code should be considered by the Bench
which has considered the first bail application unless the Bench which decided
the earlier application, is not available for a sufficient duration.
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Looking to the importance of jurisdiction regarding subsequent bail
applications, ultimately our High Court has specifically made provision under
High Court of Madhya Pradesh Rules, 2008. Rule 15 of High Court of M.P.
Rules, 2008 reads as under:—

Subsequent applications for bail.- All subsequent
applications under Sections 389(1), 438 and 439 of the
Code of Criminal Procedure, 1973, shall be listed before
the same Judge/bench who/which had decided the first
application, even if earlier application was dismissed for
want of prosecution, or dismissed as not pressed or
withdrawn.

The provision of Rule 15 in contrast with Rule 22 of above Rules, 2008
was challenged on judicial side but Full Bench of our own High Court in Ram
Pratap v. State of Madhya Pradesh, 2010 Cri. L. J. 4582 rejected the objections in
this regard and observed that apparently Rule 15 is based on epoch-making
decision of the Supreme Court in Shahzad Hasan Khan’s case (supra), mandating
that the subsequent bail applications must be placed before the same Judge
who had passed the earlier orders and who was available. However, we are not
required to discuss ramifications of the guidelines laid down in Shahzad Hasan
Khan'’s case (supra) as corresponding opinions have already been well set out
by as many as three Full Benches of this Court respectively in Narayan Prasad
v. State of M. P., 1993 MPLJ 1, Santosh v. State of M.P., 2000 (1) MPLJ 354 and
Gopal v. State of M. P., 2004 (4) MPLJ 238.

So far subordinate Courts are concerned, these principles by way of some
illustrations, though not exhaustive, may be clarified as under: —

(i) If one bail application of an accused ‘A’ is decided by a competent judge
‘B’, then all subsequent bail applications of accused ‘A’ in that particular case
should be decided by the same Judge ‘B’ so long he is available in the same
Sessions Division.

(i) If any bail application of accused‘A’is decided by a Judge ‘B’ as incharge
of Judge ‘C’ who is on leave or absent from his headquarters and after some
time a subsequent bail application of the accused ‘A’ is filed in the same case,
then it should be decided by the Judge ‘B’ and not by ‘C’.

(iii) If any bail application of an accused ‘A’ is heard by a Judge ‘B’, but that
has been dismissed as withdrawn or not pressed, a subsequent bail application
of the same accused ‘A’ in that case should be placed for consideration before
the same Judge ‘B’ so long as he is available in the same Sessions Division.

(iv) If a bail application of accused ‘A’ has been decided by Judge ‘B’ and
on presentation of subsequent bail application for accused ‘A’, Judge ‘B’ is not
available for sufficient duration, then such subsequent bail application may be
decided by another competent Judge ‘C’ who is incharge Judge of that Court in
absence of Judge ‘B’.
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(v) If one bail application of an accused ‘A’ is decided by a Judge ‘B’ and
subsequent bail application is filed by accused ‘A’ after his criminal case is
transferred or is made over for trial to the Judge ‘C’ then such subsequent bail
applications should be heard and decided by Judge ‘C’ so long he is available
because the previous Judge ‘B’ ceases to exercise jurisdiction over such bail
application inspite of rejection of earlier application by that Judge ‘B’. [See-State
of M.P. v. Chandrahas, 1991 MPL] 779)

(vi) If in a criminal case bail application of accused ‘A’ is decided on merits
or dismissed as withdrawn or not pressed by the superior Court or Judge, then
subsequent bail application of accused ‘A’ in that case should be decided by the
same superior Court or Judge. Such subsequent bail application of accused ‘A’
should not be decided by the subordinate Court; Court of Session or Magistrate
as the case may be.

(vii) When the superior Court has refused to grant bail to an accused on
merits of the case and that order remained in force, judicial discipline and
propriety requires the subordinate criminal Court not to entertain an application
for bail from such accused unless the superior Court has either permitted the
accused to move again before the subordinate criminal Court or, the case is
one covered by the sub-clause (a) of the proviso to Section 167(2) of the Code.
[See-Ajay Raj v. State of Kerala, 2010 Cril] 534]

(viii) In Smt. Bimla Devi v. State of Bihar and others, 1994 Cri L] 638 the
Magistrate granted bail in spite of its rejection on two earlier occasions by the
High Court. The Supreme Court observed in para 2 of the judgment,

“in view of the fact that the Judicial Magistrate at a later
stage has himself cancelled the bail, it is not necessary for
us to pass any order with regard to the petitioner’s prayer
for cancellation of bail but the disturbing feature of the case
is that though two successive applications of the accused
for grant of bail were rejected by the High Court yet the
learned Magistrate granted provisional bail. The course
adopted by the learned Magistrate is not only contrary to
the settled principles of judicial discipline and propriety but
also contrary to the statutory provisions.”

(ix) If first bail application of an accused ‘A’ and ‘B’ is decided on merits by
Judge‘C’ and thereafter a bail application of accused ‘B’ is allowed by the Superior
Court under same facts and circumstances, then on the ground of parity, second
bail application of accused ‘A’ may be considered by the Judge ‘C’ on the basis
of the grounds on which bail application of accused ‘B’ has been allowed by the
Superior Court.

(x) There are three accused persons ‘A’, ‘B’ and ‘C’ but bail application is
filed only by accused ‘A’ and ‘B’, which is rejected on merits by Judge ‘D’ and
thereafter a bail application of accused ‘B’ is allowed by the Superior Court
under same facts and circumstances, then on the ground of parity, first bail
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application of accused ‘C’ may be considered by the Judge ‘D’ on the basis of
the grounds on which bail application of accused ‘B’ has been allowed by the
Superior Court even on same grounds Judge ‘D’ had rejected first bail application
of another accused ‘A’.

(xi) Where a bail application of an accused ‘A’ is rejected by trial Judge on
merits of the prosecution case and during his trial, material prosecution witnesses
have turned hostile, even then the trial Judge cannot allow the subsequent bail
application of accused*A’ only on that ground as hostility of prosecution witnesses
in trial cannot be considered substantial change in the facts and circumstances
of the case for the trial Judge. Even the superior Court also cannot grant bail on
sole ground of hostility of prosecution witnesses because principles of granting
bail in non-bailable offence are well settied and Court or Judge cannot go into
the question of credibility and reliability of the witnesses put up by the prosecution
as this can only be tested during the trial. [See- Satish Jaggi v. State of
Chhattisgarh, 2007 Cril] 2766]

(xii) Further, in an application under Section 439 CrPC full particulars of
the person or persons be given from whom, the counsel of the applicant has
received written instructions to file the application clearly indicating the number
with results of the earlier applications moved on behalf of the accused. [See
State of M.P. v. R.P. Gupta, 2000 (1) MPJR 185]

(xiii) In Munni Devi v. Sessions Judge, Gwalior, 1993 MPLJ 310, it has been
held that the Court would be well to insist that every bail application discloses
on its face whether the application is the first application or the second application
or the third application etc. And in every case the applicant is directed to furnish
the name of the Judge who may have rejected the earlier bail application. If
these particulars are not given in the first instance, the Judge should insist that
particulars be given and then only a notice be issued to the District Magistrate
or the Government Pleader, as the case may be. This is the only step which can
prevent the hearing of a bail application by a Judge other than the Judge who
had earlier rejected it.

(xiv) It will also be useful to refer here the directions to be followed as given
by our High Court in V.P. Shrivastava v. State of M.P., 2000 (I) MPJR 612, while
entertaining a bail application under Section 438 CrPC. In this case it was held
that an application under Section 438 (1) CrPC has to be supported by an affidavit
of the applicant or by a family member or a friend or a pairokar who has been duly
authorised by the applicant. Authorisation should be filed alongwith affidavit.

PRINCIPLES FOR CONSIDERING SUBSEQUENT BAIL APPLICATION

The principles of res judicata and such analogous principles although are
- not applicable in a criminal proceeding, still the Courts are bound by the doctrine
of judicial discipline. The findings of a higher Court or a Bench of co-ordinate bench
strength must receive serious consideration at the hands of the Court entertaining
a bail application at a later stage when the same had been rejected earlier.
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Though there is room for filing a subsequent bail application in cases where
earlier applications have been rejected, the same can be done if there is a
change in the fact situation or in law which requires the earlier view being
interfered with or where the earlier finding has become obsolete. What is required
to be seen while considering the successive bail application is mainly whether
any new facts or circumstances which were not prevalent when the first
application was filed are in existence so as to practically allow the Court to
review or reconsider its earlier order of rejection of bail. Ordinarily, the issues
which had been canvassed earlier would not be permitted to be re-agitated on
the same grounds, as the same would lead to a speculation and uncertainty in
the administration of justice and may lead to forum hunting. This is the limited
area in which an accused who has been denied bail earlier can move a
subsequent application.

In regard to cases where earlier bail applications have been rejected there
is a further onus on the Court to consider the subsequent application for grant
of bail by noticing the grounds on which earlier bail applications have been
rejected and after such consideration if the Court is of the opinion that bail has
to be granted then the said Court will have to give specific reasons why in spite
of such earlier rejection the subsequent application for bail should be granted.
[See Ram Govind Upadhyay v. Sudarshan Singh and others, (2002) 3 SCC 598
and Kalyan Chandra Sarkar v. Rajesh Ranjan, AIR 2004 SC 1866).

But without the change in the circumstances the second application wouid
be deemed to be seeking review of the earlier judgment which is not permissible
under criminal law as has been held by the Apex Court in Hari Singh Mann v.
Harbhajan Singh Bajwa, (2001) 1 SCC 169.

CONCLUSION

As discussed above the law for deciding subsequent bail application is
well settled and there are least possibilities of misuse of due process of court if
the concerned Judge, who entertaining subsequent bail application is vigilant
about his jurisdiction, the particulars of previous bail applications which are
essentially to be mentioned in subsequent bail application and insisting for
submission of previous bail order for perusal to consider grounds on which
previous bail application was decided and new grounds emerged thereafter, if
any, to avoid judicial indiscipline. And when we speak of change, we mean a
substantial one which has a direct impact on the earlier decision and not merely
cosmetic changes which are of little or no consequence. A subsequent bail
application without the change in the circumstances would be deemed to seek
review of the earlier order, which is not permissible under the criminal law.
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PART - 1l

NOTES ON IMPORTANT JUDGMENTS

191. ACCOMMODATION CONTROL ACT, 1961 (M.P) — Sections 12,
12 (1) (a) and 12 (1) (¢)
EVIDENCE ACT, 1872 - Section 116
Challenge as to title of landlord ~ Defendant after admitting the
relationship as tenant is estopped from challenging the title of the
landlord.
Arrears of rent — Appeliant did not deposit the rent while it was known
to him that he was the tenant in the disputed accommodation — Decree
on the ground of arrears of rent cannot be said to be illegal.
Decree for eviction — In the absence of proof of relationship as
landlord and tenant, on the strength of the title, the decree for eviction
could be passed in favour of the landlord.

Sabir Mohd. v. Maganlal
Judgment dated 15.12.2010 passed by the High Court of M.P. in S.A.
No. 527 of 1999, reported in ILR (2011) M.P. 1243

Held:

The admissions of the principal defendant in his written statement and
also the admission by Mohd. Sabir in his deposition admitting the tenancy of the
appellant, by virtue of the provision of Sections 21 and 58 of the Evidence Act,
is binding against him, therefore in any case, after admitting, the relationship as
tenant of the respondent or his father the appellant is estopped to challenge the
title of such respondent landlord but it is apparent from the written statement
and the deposition of the appellant that inspite having knowledge of the aforesaid
relationship and right of the respondent, the appellant has denied the same and
thereby challenging the title of the respondent, the appellant has become
nuisance in such premises for the respondent. Therefore the impugned decree
under Section 12 (1) (c) couid not be held to be contrary to law.

It is also apparent on record that, at any point of time, either before filing
the suit or in pendency of the suit, in both the innings, as per findings of the
subordinate appellate court, no dues of the rent was deposited by the appeliant
while it was known to him that he was the tenant at the rate of ¥ 20 per month in
the disputed accommodation inspite it he has committed default in that regard
therefore, in view of the law laid down by the Apex Court in the matter of Jamnalal
and others v. Radheshyam, (2000) 4 SCC 380, the impugned decree on the ground
under Section 12 (1)(a) of the Act could not be said to be illegal or contrary to
any law. '

If it is deemed that the respondent could not establish the relationship of

the landiord and tenant between him and the appellant and only admitted the
title and the ownership of the respondent with respect of the disputed property
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even then in view of the principle laid down by the Apex Court in the matter of
Bhagwati v. Chandramaul, AIR 1966 SC 735, in the lack of proof of relationship
as landlord and tenant, on the strength of the title, the decree for eviction could
be passed in favour of the landlord. Such principle was laid down by the Apex
Court in the following manner :-

“In a suit for ejectment the defendant admitted the title of
the plaintiff in regard to the plot and pleaded that he was to
remain in possession of the house until the amount spent
by him in its construction was returned by the plaintiff. The
plaintiff led evidence about the tenancy set up by him and
the defendant led evidence about the agreement on which
he relied. Both the pleas were clear and specific and the
common basis of both the pleas was that the plaintiff was
the owner and the defendant was in possession by his
permission. In such a case the relationship between the
parties would be either that of a landlord and tenant, or
that an owner of property and a person put into possession
of it by the owner’s licence. No other alternative was logically
or legitimately possible.

Held that in absence of proof of tenancy and of defendants
agreement the conclusion of the High Court in first appeal
that the defendant was in possession of the suit premises
by the leave and licence of the plaintiff, did not cause
prejudice to defendant. There was no error of law if the
decree for ejectment was passed. F.A. No. 564 of 1958
dated 14.12.1962 (All.) affirmed”

192. ARBITRATION AND CONCILIATION ACT, 1996 — Sections 8, 11,34 and 48

TRANSFER OF PROPERTY ACT, 1882 — Section 6

SPECIFIC RELIEF ACT, 1963 — Section 34

(i) in an application under Section 8 of the Arbitration and
Conciliation Act, 1996, in pending suit, the Court has to decide
all aspects of abitrability of the dispute even if arbitration
agreement exists between the parties — If the subject matter of
the suit is capable of adjudication only by a public forum or
relief claimed can only be granted by a Court or Tribunal, the
Court may reject such application — issues to be decided by
Court prior to referring disputes to arbitration — Enumerated.

(ii) Not only filing of the written statement in a suit, but filing of any
statement, application, affidavit by a defendant prior to the filing
of the written statement will be construed as “submission of a
statement on the substance of the dispute”, if by filing such
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statement/application/affidavit,,the defendant shows his
intention to submit himself to the jurisdiction of the court and
waives his right to seek reference to arbitration — But filing of a
reply by a defendant, to an application for temporary injunction/
attachment before judgment/appointment of Receiver, cannot
be considered as submission of a statement on the substance
of the dispute, as that is done to avoid an interim order being
made against him.

(iii) An agreement to sell or an agreement to mortgage does not
involve any transfer of right in rem but creates only a personal
obligation. Therefore, if specific performance is sought either
in regard to an agreement to sell or an agreement to mortage,
the claim for specific performance will be arbitrable. On the other
hand, a mortgage is a transfer of a right in rem. A mortgage suit
for sale of the mortgaged property is an action in rem, for
enforcement of a right in rem. A suit on mortgage is not a mere
suit for money — A suit for enforcement of a mortgage being the
enforcement of a right in rem, will have to be decided by the
courts of law and not by Arbitral Tribunals — Even in a mortgage
suit bifurcation of arbitral/non-arbitral issues is not permissible
- Such mortgage suit has to be adjudicated as a whole.

Booz Allen and Hamilton Inc. v. SBl Home Finance Limited and
others

Judgment dated 15.04.2011 passed by the Supreme Court in Civil
Appeal No. 5440 of 2002, reported in (2011) 5 SCC 532

Held :

Where a suit is filed by one of the parties to an arbitration agreement
against the other parties to the arbitration agreement, and if the defendants file
an application under Section 8 stating that the parties should be referred to
arbitration, the court {judicial authority) will have to decide:

(i) whether there is an arbitration agreement among the parties;

(i) whether all the parties to the suit are parties to the arbitration agreement;

(iiiy whether the disputes which are the subject-matter of the suit fall within
the scope of arbitration agreement;

(iv) whether the defendant had applied under Section 8 of the Act before
submitting his first statement on the substance of the dispute; and

(v) whether the reliefs sought in the suit are those that can be adjudicated
and granted in an arbitration.

The nature and scope of issues arising'for consideration in an application
under Section 11 of the Act for appointment of arbitrators, are far narrower than
those arising in an application under Section 8 of the Act, seeking reference of
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the parties to a suit to arbitration. While considering an application under Section
11 of the Act, the Chief Justice or his designate would not embark upon an
examination of the issue of “arbitrability” or appropriateness of adjudication by
a private forum, once he finds that there was an arbitration agreement between
or among the parties, and would leave the issue of arbitrability for the decision
of the Arbitral Tribunal. If the arbitrator wrongly holds that the dispute is arbitrable,
the aggrieved party will have to challenge the awad by filing an application
under Section 34 of the Act, relying upon sub-section (2)(b)(i) of that section.

But where the issue of “arbitrability” arises in the context of an application
under Section 8 of the Act in a pending suit, all aspects of arbitrability will have
to be decided by the court seized of the suit, and cannot be left to the decision
of the arbitrator. Even if there is an arbitration agreement between the parties,
and even if the dispute is covered by the arbitration agreement, the court where
the civil suit is pending, will refuse an application under Section 8 of the Act, to
refer the parties to arbitration, if the subject-matter of the suit is capable of
adjudication only by a public forum or the relief claimed can only be granted by
a special court or Tribunal.

Not only filing of the written statement in a suit, but filing of any statement,
application, affidavit by a defendant prior to the.filing of the written statement
will be construed as “submission of a statement on the substance of the dispute”,
if by filing such statement/application/affidavit, the defendant shows his intention
to submit himself to the jurisdiction of the court and waives his right to seek
reference to arbitration. But filing of a reply by a defendant, to an application for
temporary injunction/attachment before judgment/appointment of Receiver,
cannot be considered as submission of a statement on the substance of the
dispute, as that is done to avoid an interim order being made against him.

In this case, the counter-affidavit dated 15.12.1999, filed by the appellant
in reply to the notice of motion (seeking appointment of a Receiver and grant of
a temporary injunction) clearly stated that the reply-affidavit was being filed for
the limited purpose of opposing the interim relief. Even in the absence of such a
disclaimer, filing a detailed objection to an application for interim relief cannot
be considered to be submission of a statement on the substance of the dispute.
resulting in submitting oneself to the jurisdiction of the court.

The term “arbitrability” has different meanings in different contexts. The
three facets of arbitrability, relating to the jurisdiction of the Arbitral Tribunal, are
as under :

(i) Whether the disputes are capable of adjudication and
settlement by arbitration? That is, whether the disputes,
having regard to their nature, could be resolved by a private
forum chosen by the parties (the Arbitral Tribunal) or
whether they would exclusively fall within the domain of
public fora (courts).

JOTI JOURNAL - AUGUST 2011- PART I ’ 324



(i) Whether the disputes are covered by the arbitration
agreement? That is, whether the disputes are enumerated
or Qescribed in the arbitration agreement as matters to be
decided by arbitration or whether the disputes fall under
the “excepted matters” excluded from the purview of the
arbitration agreement.

(iii) Whether the parties have referred the disputes to
arbitration? That is, whether the disputes fall under the
scope of the submission to the Arbitral Tribunal, or whether
they do not arise out of the statement of claim and the
counterclaim filed before the Arbitral Tribunal. A dispute,
even if it is capable of being decided by arbitration and
falling within the scope of arbitration agreement, will not be
“arbitrable” if it is not enumerated in the joint list of disputes
referred to arbitration, or in the absence of such joint list of
disputes, does not form part of the disputes raised in the
pleadings before the Arbitral Tribunal.

The Arbitral Tribunals are private fora chosen voluntarily by the parties to
the dispute, to adjudicate their disputes in place of courts and tribunals which
are public fora constituted under the laws of the country. Every civil or commercial
dispute, either contractual or non-contractual, which can be decided by a court,
is in principle capable of being adjudicated and resolved by arbitration unless
the jurisdiction of the Arbitral Tribunals is excluded either expressly or by
necessary implication. Adjudication of certain categories of proceedings are
reserved by the legislature exclusively for public fora as a matter of public policy.
Certain other categories of cases, though not expressly reserved for adjudication
by public fora (courts and tribunals), may by necessary implication stand
excluded from the purview of private fora. Consequently, where the cause/dispute
is inarbitrable, the court where a suit is pending, will refuse to refer the parties
to arbitration, under Section 8 of the Act, even if the parties might have agreed
upon arbitration as the forum for settlement of such disputes.

The well-recognised examples of non-arbitrable disputes are: (i) disputes
relating to rights and liabilities which give rise to or arise out of criminal offences;
(iiy matrimonial disputes relating to divorce, judicial separation, restitution of
conjugal rights, child custody; (iii) guardianship matters; (iv) insolvency and
winding-up matters; (v) testamentary matters (grant of probate, letters of
administration and succession certificate); and (vi) eviction or tenancy matters
governed by special statutes where the tenant enjoys statutory protection against
eviction and only the specified courts are conferred jurisdiction to grant eviction
or decide the disputes.

it may be noticed that the cases referred to above relate to actions in rem.
A right in rem is a right exercisable against the world at large, as contrasted
from a right in personam which is an interest protected solely against specific
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individuals. Actions in personam refer to actions determining the rights and
interests of the parties themselves in the subject-matter of the case, whereas
actions in rem refer to actions determining the title to property and the rights of
the parties, not merely among themselves but also against all persons at any
time claiming an interest in that property. Correspondingly, a judgment in
personam refers to a judgment against a person as distinguished from a judgment
against a thing, right or status and a judgment in rem refers to a judgment that
determines the status or condition of property which operates directly on the
property itself. (Vide Black’s Law Dictionary.)

Generally and traditionally all disputes relating to rights in personam are
considered to be amenable to arbitration; and all disputes relating to rights in
rem are required to be adjudicated by courts and public tribunals, being unsuited
for private arbitration. This is not however a rigid or inflexible rule. Disputes
relating to subordinate rights in personam arising from rights in rem have always
been considered to be arbitrable.

The Act does not specifically exclude any category of disputes as being
not arbitrable. Sections 34(2)(b) and 48(2) of the Act however make it clear that
an arbitral award will be set aside if the court finds that “the subject-matter of
the dispute is not capable of settlement by arbitration under the law for the time
being in force”.

The distinction between disputes which are capable of being decided by
arbitration, and those which are not, is brought out in three decisions of this
Court in Haryana Telecom Ltd. v. Sterlite Industries (India) Ltd., (1999) 5 S5CC
688, Olympus Superstructures (P) Ltd. v. Meena Vijay Khetan, (1999) 5 SCC 651
and Chiranjilal Shrilal Goenka v. Jasjit Singh, (1993) 2 SCC 507.

An agreement to sell or an agreement to mortgage does not involve any
transfer of right in rem but creates only a personal obligation. Therefore, if specific
performance is sought either in regard to an agreement to sell or an agreement
to mortgage, the claim for specific performance will be arbitrable. On the other
hand, a mortgage is a transfer of a right in rem. A mortgage suit for sale of the
mortgaged property is an action in rem, for enforcement of a right in rem. A suit
on mortgage is not a mere suit for money. A suit for enforcement of a mortgage
being the enforcement of a right in rem, will have to be decided by the courts of
law and not by Arbitral Tribunals. -

The scheme relating to adjudication of mortgage suits contained in Order
34 of the Code of Civil.Procedure, replaces some of the repealed provisions of
the Transfer. of Property Act, 1882 relating to suits on mortgages (Sections 85
to 90, 97 and 99) and also provides for lmplementatlon of some of the other
provisions of that Act (Sections 92 to 94 and 96). Order 34 of the Code does not
relate to execution of decrees, but provides for preliminary and final decrees to
satisfy the substantrve rights of mortgagees wnth reference to thelr mortgage
security.
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The provisions of the Transfer of Property Act read with Order 34 of the
Code, relating to the procedure prescribed for adjudication of the mortgage
suits, the rights of mortgagees and mortgagors, the parties to a mortgage suit,
and the powers of a court adjudicating a mortgage suit, make it clear that such
suits are intended to be decided by public fora (courts) and therefore, impliedly
barred from being referred to or decided by private fora (Arbitral Tribunals)

193. ARBITRATION AND CONCILIATION ACT, 1996 — Section 11 (6)
MADHYA PRADESH MADHYASTHAM ADHIKARAN ADHINIYAM, 1983 ~
Section 1 _

(i) Appointment of arbitrator - Which Act would apply? Where
contract in question contains Arbitration Clause, Act of 1996
would apply ~ Where there is no such Arbitration Clause in
contract, Act of 1983 would apply.

(ii) Arbitrator has been appointed by the Chief Justice — Arbitral
Tribunal could not go behind such decision and rule on its own
jurisdiction or on existence of arbitral clause.

M/s. APS Kushwaha (SSI Unit) v. Municipal Corporation, Gwalior
& Ors.

Judgment dated 17.02.2011, passed by the Supreme Court in Civil
Appeal No. 1888 of 2011, reported in AIR 2011 SC 1935

Held:

This Court in V.A. Tech Escher Wyass Flovel Ltd. v. M.P.S.E. Board, 2010
(2) MPHT 13 (SC) held that the provisions of the Act would apply where there
was an Arbitration clause and the provisions of the 1983 Adhiniyam would apply
where there was no Arbitration Clause. In this case it is not in dispute that the
contract between the parties contained an arbitration clause (clause 29). The
decision of the High Court that the provisions of the 1983 Adhiniyam would
apply and sole arbitrator appointed by the designate of the Chief Justice lacked
inherent jurisdiction, cannot therefore be sustained. Though the said Arbitration
Clause provided for reference of disputes to a three member Arbitration Board,
the designate chose to appoint a sole arbitrator and that order dated 11.05.2007
attained finality. ’ _ '

in SBP & Co. v. Patel Engineering Ltd., AIR 2006 SC 450, a Constitution
Bench of this Court held that once the Chief Justice or his designate appoints
an Arbitrator in an application under Section 11 of the Act, after satisfying himself
that the conditions for exercise of power to appoint an arbitrator are present, the
Arbitral Tribunal could not go behind such decision and rule onh its own jurisdiction
or on the existence of an arbitration clause. Therefore, the contention of the
respondents that the arbitrator ought to have considered the objection relating to
jurisdiction and held that he did not have jurisdiction, cannot be accepted.

°
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194. ARBITRATION AND CONCILIATION ACT, 1996 — Section 11 (6)
Petition for appointment of Arbitrator — Construction agreement is
executed between owner of land, developer and purchaser — There is
a separate agreement between purchaser and his bank — Purchaser
invokes arbitration clause of construction agreement — As bank is
not a party to construction agreement, so bank cannot be impleaded
as a respondent in this petition.

Deutsche Post Bank Home Finance Ltd. v.Taduri Sridhar & Anr.
Judgment dated 29.03.2011, passed by the Supreme Court in Civil
Appeal No. 2691 of 2011, reported in AIR 2011 SC 1899

Held:
In Jagdish Chander v. Ramesh Chander, (2007) 5 SCC 719 this Court held:

In Yogi Agrawal v. Inspiration Clothes & U, AIR 2009 SC 1098),

observed

in S.

“The existence of an arbitration agreement as defined
under Section 7 of the Act is a condition precedent for
exercise of power to appoint an arbitrator/Arbitral Tribunal,
under Section 11 of the Act by the Chief Justice or his
designate. It is not permissible to appoint an arbitrator to
adjudicate the disputes between the parties in the absence
of an arbitration agreement or mutual consent.”

“When Sections 7 and 8 of the Act refer to the existence of
an arbitration agreement between the parties, they
necessarily refer to an arbitration agreement in regard to
the current dispute between the parties or the subject-
matter of the suit. It is fundamental that a provision for
arbitration, to constitute an arbitration agreement for the
purposes of Sections 7 and 8 of the Act, should satisfy two
conditions. Firstly, it should be between the parties to the
dispute. Secondly, it should relate to or be applicable to
the dispute.” .

this court

N. Prasad v. Monnet Finance Ltd., AIR 2011 SC 442, this Court held:

“There can be reference to arbitration only if there is an
arbitration agreement between the parties. If there is a
dispute between a party to an arbitration agreement, with
other parties to the arbitration agreement as also non-
parties to the arbitration agreement, reference to arbitration
or appointment of arbitration can be only with respect to

~ the parties to the arbitration agreement and not the non-

parties .......... As there was no arbitration agreement
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between the parties, the impleading of the appellant as a
respondent in the proceedings and the award against the
appellant in such arbitration cannot be sustained.”

Therefore, if ‘X’ enters into two contracts, one with ‘M’ and another with ‘D’,
each containing an arbitration clause providing for settlement of disputes arising
under the respective contract, in a claim for arbitration by ‘X’ against ‘M’ in regard
to the contract with ‘M’, ‘X’ cannot implead ‘D’ as a party on the ground that
there is an arbitration clause in the agreement between ‘X’ and ‘D’.

*195. ARBITRATION AND CONCILIATION ACT, 1996 — Sections 28 and 34

(i)

(ii)

(iii)

Scope of interference in arbitral award.

A civil court examining the validity of an arbitral award under
Section 34 of the Act exercises supervisory and not appellate
jurisdiction over the awards of an Arbitral Tribunal — A court can
set aside an arbitral award, only if any of the grounds mentioned
in Sections 34 (2) (a) (i) to (v) or Sections 34 (2) (b) (i) and (ii), or
Section 28 (1) (a) or 28 (3) read with Section 34 (2) (b) (ii) of the
Act, are made out — An award adjudicating claims which are
“excepted matter” excluded from the scope of arbitration, would
violate Sections 34 (2) (a) (iv) and 34 (2) (b) of the Act — Making
an award allowing or granting a claim, contrary to any provision
of the contract, would violate Section 34 (2) (b) (ii) read with
Section 28 (3) of the Act.

Section 34 (2) (a) (iv) of the Act ~ Segregation from arbitral award
— It is now well settled that if an award deals with and decides
several claims separately and distinctly, even if the court finds
that the award in regard to some items is bad, the court will
segregate the award on items which did not suffer from any
infirmity and uphold the award to that extent.

Interpretation of Section 28.

Interpreting the provisions of Section, the Apex Court in ONGC
Ltd. v. Saw Pipes Ltd., (2003) 5 SCC 705 held that a court can set
aside an award under Section 34 (2)( (b) (ii) of the Act, as being
in conflict with the public policy of India, if it is (a) contrary to
the fundamental policy of Indian law; or (b) contrary to the
interests of India; or (¢) contrary to justice or morality; or (d)
patently illegal. To hold an award to be opposed to public policy,
the patent illegality should go to the very root of the matter and
not a trivial illegality — An award could be set aside if it is so
unfair and unreasonable that it shocks the conscience of the
court, as then it would be opposed to public policy.
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(iv) Award made in violation of the terms of the contract
It is well settied that where the contract and unambiguous terms,
bars or prohibits a particular claim, any award made in violation
of the terms of the contract would violate Section 28 (3) of the
Act, and would be considered to be patently illegal and therefore,
liable to be set aside under Section 34 (2) (b) of the Act.

J.G. Engineers Private Limited v. Union of India and another
Judgment dated 28.04.2011 passed by the Supreme Court in Civil
Appeal No. 3349 of 2005, reported in (2011) 5 SCC 758

*196. ARBITRATION AND CONCILIATION ACT, 1996 - Sections 31 (5) and

34 (3)

LIMITATION ACT, 1963 — Section 12

GENERAL CLAUSES ACT, 1897 — Sections 3 (35) and 9

(i) The delivery of an arbitral award under Section 31 (5) is not a
matter of mere formality — Copy of the award is to be received by
the party — If one of the parties in arbitration is a Government or
a statutory body or a corporation, which has notified holidays
or non-working days and the award is delivered or deposited or
left in the office of a party on a non-working day, the date of
such physical delivery is not the date of “receipt” of the award
by that party — The fact that the beldar or a watchman was present
on a holiday or non-working day and had received the copy of
the award cannot be considered as “receipt of the award” by
the party concerned, for the purposes of Section 31 (5) of the
Act — Necessarily, the date of receipt will have to be the next
working day.

(ii) Section 12 of the Limitation Act, 1963 provides for exclusion of
time in legal proceedings — Sub-section (1) thereof provides that
in computing the period of limitation for any application, the
day from which such period is to be reckoned, shall be excluded
— Section 9 of the General Clauses Act, 1897 provides that in
any Central Act, when the word “from” is used to refer to
commencement or time, the first of the days .in the period of
time shall be excluded - Both these provisions are applicable
to Section 34 (3) of the Arbitration and Conciliation Act, 1996.

(iii) Section 3 (35) of the General Clauses Act, 1897 defines a
“month” as meaning a month reckoned according to the English
calendar — Therefore, when the period prescribed is three months
(as contrasted from 90 days) from a specified date, the said
period would expire in the thlrd month on the date of
corresponding to the date upon which the period starts — As a
result, depending upon the months, it may mean 90 days or 91
days or 92 days or 89 days.
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197.

In this case the award was received by the Executive Engineer on
12.11.2007, for the purpose of calculating the three months period,
the said date shall have to be excluded having regard to Section
12 (1) of the Limitation Act, 1963 and Section 9 of the General Clauses
Act, 1897. Consequently, the three months should be calculated from
13.11.2007 and would expire on 12.02.2008. Thirty days from
12.02.2008 under the proviso should be calculated from 13.02.2008
and, having regard to the number of days in February, would expire
on 13.03.2008.

State of Himachal Pradesh and another v. Himachal Techno
Engineers and another

Judgment dated 26.07.2010 passed by the Supreme Court in Civil
Appeal No. 5998 of 2010, reported in (2010) 12 SCC 210

ARBITRATION AND CONCILIATION ACT, 1996 — Sections 31 (5) and
34 (3)

Whether the period of limitation for making an application under
Section 34 of the Arbitration and Conciliation Act, 1996 for setting
aside an arbitral award is to be reckoned from the date a copy of the
award is received by the objector by any means and from any source,
or it would start running from the date a signed copy of the award is
delivered to him by the arbitrator?

Apex Court held that if the law prescribes that a copy of the order/
award is to be communicated, delivered, dispatched, forwarded,
rendered or sent to the parties concerned in a particular way and in
case the law also sets a period of limitation for challenging the order/
award in question by the aggrieved party, then the period of limitation
can only commence from the date on which the order/award was
received by the party concerned in the manner prescribed by law.

State of Maharashtra and others v. Ark Builders Private Limited
Judgment dated 28.02.2011 passed by the Supreme Court in Civil
Appeal No. 2152 of 2011, reported in (2011) 4 SCC 616

Held :
Factual position in this case:
On 20.03.2003 the arbitrator gave a copy of the award, signed by him, to

the claimant (the respondent) in whose favour the award was made. No copy of
the award was, however, given to the appellant, the other party to the
proceedings, apparently because the appellant had failed to pay the costs of
arbitration. The respondent submitted a copy of the award in the office of the
Executive Engineer (Appellant 4) on 29.03.2003 claiming payment in terms of
the award.
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The Executive Engineer by his letter dated 15.01.2004, acknowledged all
the 'three letters of the claimant and informed him that the Government had
decided to challenge the award before the appropriate forum.

_ According to the appellants, the decision to make an application for setting
aside the award was taken on 16.12.2003, but no application could be made for
want of a copy of the award from the arbitrator. Hence, on 17.01.2004, a
messenger was sent to the arbitrator with a letter asking for a copy of the award.
The arbitrator made an endorsement on the letter sent to him stating that on
the request of the claimant the original award was given to him and the Xerox
copy of the award (sent to him along with the letter) was being certified by him
as true copy of the award. The endorsement from the arbitrator along with the
Xerox/certified copy of the award was received from the arbitrator on 19.01.2004
and on 28.01.2004, the appellants filed the application under Section 34 of the
Act.

Legal position as discussed and observed by the Apex Court:
The two provisions of the Arbitration and Conciliation Act, 1996, relevant

to answer the question raised in the case are Sections 31 and 34. Section 31
deals with form and contents of arbitral award; and insofar as relevant for the
present provides as follows: :

“31. Form and contents of arbitral award.— (1) An arbitral

award shall be made in writing and shall be signed by the

members of the arbitral tribunal. '

(2)-(4) : ¥

(5) After the arbitral award is made, a signed copy shall be

delivered to each party.

(6)-(8) * ) :
Section 31 (1) obliges the members of the Arbitral Tribunal/arbitrator to make
the award in writing and to sign it and sub-section (5) then mandates that a
" signed copy of the award would be delivered to each party. A signed copy of the
award would normally be delivered to the party by the arbitrator himself. The
High Court clearly overlooked that what was required by law was the delivery of
a copy of the award signed by the members of the Arbitral Tribunal/arbitrator
and not any copy of the award.

Section 34 of the Act then provides for filing an application for setting aside
an arbitral award, and sub-section (3) of that section lays down the period of
limitation for making the application in the following terms:

34. Application for setting aside arbitral award.—
(1) Recourse to.a Court against an arbitral award may be -
made only by an application for setting aside such award
in accordance with sub-section (2) and sub-section (3).

(2) * » * *

¥*

*9
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(3) An application for setting aside may not be made after
three months have elapsed from the date on which the
party making that application had received the arbitral
award or, if a request had been made under Section 33,
from the date on which that request had been disposed of
by the Arbitral Tribunal:

Provided that if the Court is satisfied that the applicant was
prevented by sufficient cause from making the application
within the said period of three months it may entertain the
application within a further period of thirty days, but not
thereafter. '

(4) * * *

The expression “party making that application had received the arbitral award”
(emphasis supplied) cannot be read in isolation and it must be understood in
light of what is said earlier in Section 31 (5) that requires a signed copy of the
award to be delivered to each party. Reading the two provisions together it is
quite clear that the limitation prescribed under Section 34 (3) would commence
only from the date a signed copy of the award is delivered to the party making
the application for setting it aside.

We are supported in our view by the decision of this Court in Union of
India v. Tecco Trichy Engineers & Contractors, (2005) 4 SCC 239, in SCC para
8 of the decision it was held and observed as follows:

“8. The delivery of an arbitral award under sub-section (5)
of Section 31 is not a matter of mere formality. It is a matter
of substance. [t is only after the stage under Section 31
has passed that the stage of termination of arbitral
proceedings within the meaning of Section 32 of the Act
arises. The delivery of arbitral award to the party, to be
effective, has to be ‘received’ by the party. This delivery by
the Arbitral Tribunal and receipt by the party of the award
sets in motion several periods of limitation such as an
application for correction and interpretation of an award
within 30 days under Section 33 (1), an application for
making an additional award under Section 33 (4) and an
application for setting aside an award under Section 34 (3)
and so on. As this delivery of the copy of the award has the
~ effect of conferring certain rights on the party as also
bringing to an end the right to exercise those rights on expiry
of the prescribed period of limitation which would be
- calculated from that date, the delivery of the copy of award
by the Tribunal and the receipt thereof by each party
constitutes an important stage in the arbitral proceedings.”
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The highlighted portion of the Judgment extracted above leaves no room
for doubt that the period of limitation prescribed under Section 34 (3) of the Act
would start running only from the date a signed copy of the award is delivered
to/received by the party making the application for setting it aside under
Section 34 (1) of the Act. The legal position on the issue may be stated thus. If
the law prescribes that a copy of the order/award is to be communicated,
delivered, dispatched, forwarded, rendered or sent to the parties concerned in
a particular way and in case the law also sets a period of limitation for challenging
the order/award in question by the aggrieved party, then the period of limitation
can only commence from the date on which the order/award was received by
the party concerned in the manner prescribed by the law.

In Sheo Shankar Sahay (Dr.) v. Commr., 1965 BLJR 78, the Patna High
Court while considering the provisions of Section 18 (1) of the Bihar Buildings
(Lease, Rent and Eviction) Control Act, 1947 observed that Section 18 (1)
provides limitation of fifteen days ‘from the date of receipt of the order’ and not
from the date of communication of the order. It is significant that Section 14 of
the Bihar House Rent Control Order, 1942, had provided that ‘any person
aggrieved by an order of the Controller may, within fifteen days from the date
on which the order is communicated to him, present an appeal in writing to the
Commissioner of the division’. Section 18 (1) of Bihar Act 3 of 1949 is couched
in different language. In our opinion, Section 18 (1) implies that the Controller is
bound, as a matter of law, to send a written copy of his order to the person
aggrieved, and limitation for filing an appeal does not start unless and until the
copy of the order is sent. (emphasis supplied)

The Apex Court in this case agreed with the view taken by the Patna High
Court in Sheo Shankar Sahay (Dr.) (supra) and held that the application made
by the appellant under Section 34 of the Act is within the prescribed limitation.
It was also observed that the appellant would appear to be deriving undue
advantage due to the omission of the arbitrator to give them a signed copy of
the award coupled with the supply of a copy of the award to them by the
respondent claimant but that would not change the legal position and it would
be wrong to tailor the law according to the facts of a particular case. ’

198. CIVIL PROCEDURE CODE, 1908 - Section 34
INTEREST ACT, 1978 — Section 3
Power of Court to allow interest — The interest must be allowed in
cases of claim for compensation from the date of institution of
proceedings and not from any deferred date.

Smt. Veena Rao Phalke v. Union of India
Judgment dated 25.01.2011 passed by the High Court of M.P. in Misc.
Appeal No. 1336 of 2010, reported in 2011 (3) MPHT 68
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Held:

The issue as to whether the interest is to be ordered from the date of filing
of application or from the date of award is no more res integra and has been
settled at rest by the judgment rendered by the Supreme Court in Thazhathe
Purayil Sarabi and others v. Union of India and another, AIR 2009 SC 3098,
wherein, it is held by Their Lordships: —

16. It is, therefore, clear that the Court, while making a
decree for payment of money is entitled to grant interest at
the current rate of interest or contractual rate as it deems
reasonable to be paid on the principal sum adjudged to be
payable and/or awarded, from the date of claim or from
the date of the order or decree for recovery of the
outstanding dues. There is also hardly any room for doubt
that interest may be claimed on any amount decreed or
awarded for the period during which the money was due
and yet remained unpaid to the claimants.

17-18. The Courts are consistent in their view that normally
when a money decree is passe, it is most essential that
interest be granted for the period during which the money
was due, but could not be utilized by the person in whose
favour an order of recovery of money was passed. As has
been frequently explained by this Court and various High
Courts, interest is essentially a compensation payable on
account of denial of the right to utilize the money due, which
has been, in fact, utilized by the person withholding the
same. Accordingly, payment of interest follows as a matter
of course when a money decree is passed. The only
question to be decided is since when is such interest payable
on such a decree. Though, there are two divergent views,
one indicating that interest is payable from the date when
claim for the principal sum is made, namely, the date of
institution of the proceedings in the recovery of the amount,
the other view is that such interest is payable only when a
determination is made and order is passed for recovery of
the dues. However, the more consistent view has been the
former and in rare cases interest has been awarded for
periods even prior to the institution of proceedings for
recovery of the dues, where the same is provided for by
the terms of the agreement entered into between the parties
or where the same is permissible by statute.

19. Accordingly, we are unable to sustain the order of the
Railway Claims Tribunal directing payment of interest on
default of the payment of the principal sum within a period
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of 45 days. As we have indicated, hereinbefore, when there
is no specific provision for grant of interest on any amount
due, the Court and even Tribunals have been held to be
entitled to award interest in their discretion, under the
provisions of Section 3 of the Interest Act and Section 34 of
the Civil Procedure Code’”

In Siddha Muni Shukla and others v. Union of India and another, M.A. No.
2868/2006, decided on 01.11.2008, Division Bench of this Court observed: —

“On the scrutiny of the award, it is clear as a day that the
interest has been granted on a condition that if the
respondent would pay compensation within 60 days, no
interest would be leviable. It is trite law that this would not
amount to grant of interest. Mr. Dubey has submitted that
the interest may be granted from the date of presentation
of the application before the Tribunal, i.e. from 16.09.2002.
To buttress his aforesaid submission, he has placed reliance
on the decision rendered in the case of Union of India v.
Smt. Laxmipati and another, AIR 1995 MP 90.

Recently, this Court in the case of Union of India v. Rami
Bai, in M.A. No. 1220 of 2006 after referring to various
decisions rendered in the cases of Ambica Quarry Works
v. State of Gujarat, AIR 1987 SC 1073, Ramesh Chandra Daga
v. Rameshwari Bai, (2005) 4 SCC 772, Zee Telefilms Ltd.
and another v. Union of India and others, (2005) 4 SCC 649,
P.S. Sathappan (dead) by L.Rs. v. Andhra Bank Ltd. and
others, (2004) 11 SCC 672 and Executive Engineer
Dhenkenal Minor Irrigation Division Orissa v.
N.C. Bhudarai (dead) by L.Rs. etc., AIR 2001 SC 626, has
expressed the opinion as under: —

“Only to show that in the absence of any prohibition
interest can be awarded as an accessory or incidental
to the sum awarded as due and payable. On the
scrutiny of the Act and the Rules, it is clearly evincible
that is no prohibition. The Division Bench of this Court
in the case of Smt. Laxmipati (supra), has dealt with
the provisions of the Act, Rules and conception of
grant of interest. The Division Bench had addressed
itself with regard to the claims for unliquidated
damages. The Division Bench decision is a binding
precedent on us and we do not find any reason to
differ with the same. in fact, we respectfully concur
with the said view. We may state here, Mr. Upadhyaya
laboured hard to persuade us that the law laid down
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in the case of Laxmipati (supra), requires
reconsideration in view of the law laid down in the case
‘of Sanjay Sampatrao Gaikwad (supra) and Rathi Menon
(supra). We have already dealt with the decision
rendered in the case of Rathi Menon (surpa), and
expressed the opinion that the Apex Court has not
laid down the law that interest can only be granted
from the date of order passed by the Railway Claims
Tribunal. As far as the law laid down in the case of
Sanjay Sampatrao Gaikwad (supra), with due respect
has not persuaded us to express a different note than
that has been stated in the case of Laxmipati (supra).”

In view of above exposition of law in respect of grant of interest in a claim

for compensation that it must be from the date of institution of the proceeding,
the present appeal is allowed and the order dated 18.02.2009 of the Tribunal is
modified to the extent that appellants shall be entitled for interest at the rate of
7% from the date of institution of proceedings before the Railway Claims Tribunal
till the date of realization.

*199. CIVIL PROCEDURE CODE, 1908 — Section 151, Order 21 Rules 105

200.

and 106

Inherent power to restore execution application — Applicant filed
application for execution of decree — Applicant sought time to file
certified copy of judgment and decree — Execution proceedings
dismissed for want of prosecution - Held, when execution
proceedings were dismissed for default, it was not a date of hearing
within the meaning of Order 21 Rule 105 as proceedings were fixed
only for filing of certified copy — Dismissal of execution proceedings
was in exercise of inherent power — Application for restoration has
to be entertained by invoking inherent powers of Court ~ No time
limit is prescribed — Revision allowed.

Gayaram Tamrakar v. Chandrabhan Singh
Judgment dated 24.02.2011 passed by the High Court of M.P. in C.R.
No. 198 of 2009, reported in ILR (2011) MP 1551

CIVIL PROCEDURE CODE, 1908 - Order 1 Rule 10

HINDU MARRIAGE ACT, 1955 — Section 13 (1) (i)

Addition of parties ~ The question as to addition of parties is of
judicial discretion and depends upon facts and circumstances of a
particular case — If by adding a person as party, Court is in a better
position to effectively and completely adjudicate the controversy

~involved in the suit, then person concerned should be impleaded as

a party in the proceeding.
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Necessary party and proper party, distinction between — A hecessary
party is one without whom no order can be made effectively — A proper
party is one in whose absence an effective order can be made but
whose presence is necessary for a complete and final decision on
the question involved in the proceedings.

Whether a person with whom adultery was committed by the -
respondent spouse is a proper party to the petition for dissolution
of marriage on the ground of adultery? Held, Yes.

Jaideep Shah v. Rashmi Shah @ Miss Rashmi Vyas
Judgment dated 18.04.2011 passed by the High Court of M.P. in W.P.
No. 18318 of 2010, reported in 2011 (2) MPLJ 680

Held:

The question of addition of a party under Order 1, Rule 10 of the Code of
Civil Procedure is generally of judicial discretion which has to be exercised in
the facts and circumstances of a particular case. Where the Court is of the
opinion that by adding a party it would be in a better position to effectively and
completely adjudicate the controversy involved in the suit, in such a case the
concerned person should be impleaded as a party in the proceeding. See :
Razia Begum v. Sahebzadi Anwar Begum and others, AIR 1958 SC 886, Balraj
Taneja and another v. Sunil Madan and another, AIR 1999 SC 3381 and Ruma
Chakraborty v. Sudha Rani Banerjee and another, AIR 2005 SC 3557. The
distinction between necessary and proper party is also well settled in law. A
necessary party is one without whom no order can be made effectively. A proper
party is one in whose absence an effective order can be made but whose
presence is necessary for a complete and final decision on the question involved
in the proceeding. See : Ramesh Hirachand Kundanmal v. Municipal Corporation
of Greater Bombay and others, (1992) 2 SCC 524.

In a petition under Section 13 (1) (i) of the Hindu Marriage Act, 1955, an
allegation of voluntary sexual intercourse by the spouse with a third party is
required to be adjudicated. The High Court in exercise of power under sections
14 and 21 of the Hindu Marriage Act 1955 has framed Rules. Under Rule
2(7) (e)(2) of the Rules, in a petition seeking dissolution of marriage on the
ground of adultery, the date and place of the adultery and the name and address
of the person with whom the adultery was committed by the respondent is required
to be stated. Rule 5 enjoins a duty on the Court to issue notice to the respondent
and co-respondent, if any. The aforesaid Rule is in consonance with the principles
of natural justice as the finding recorded in the suit would adversely affect the
reputation of the concerned person and, therefore, such a person should have
an opportunity to defend his reputation before such a finding is recorded. My
aforesaid conclusion finds support from a Division Bench decision of Karnataka
High Court reported in Arun Kumar Agrawal v. Radha Arun and others, AIR 2003
Karnataka 508. So far as the reliance placed by the learned counsel for the
respondent No. 2 on the decision of this Court in Neelam Tiwari v. Sunil Tiwari,
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2009 (3) MPLJ 45, is concerned, in the said case, the adulterer was not impleaded
asa party in the petition for divorce before the trial Court. In appeal, an objection
was raised that since the adulterer was not impleaded as co-respondent
therefore, the petition filed under section 13 of the Hindu Marriage Act, 1955,
was bad on account of non-joinder of necessary party. In the aforesaid con'text,
the learned Single Judge of this Court held that Rules framed by this Court
does not mandatorily require the impleadment of the adulterer. The ratio laid
down in the aforesaid case is of no assistance to learned counsel for the
respondent No. 2, in the facts and circumstances of the case.

For the aforementioned reasons, the order passed by the trial Court dated
07.12.2010 cannot be sustained in the eye of law. ‘

201. CIVIL PROCEDURE CODE, 1908 — Order 3 Rule 1
EVIDENCE ACT, 1872 - Section 114 (g)
Power of attorney holder — The plaintiff authorised his power of
attorney holder to conduct the suit and to do all other actions which
are necessary — Held, such power of attorney holder can appear as a
witness as well if he has information of the fact of the case.
Nature of presumption under Section 114 (g) of Evidence Act — Such
presumption is discretionary — The Court may or may not raise such
a presumption.
Presumption — A presumption must be drawn against a party who
having knowledge of the fact in dispute does not go into the witness
box, particularly when a prima facie case is made out against him -
The question of drawing an adverse inference on account of
non-examination of a party has to be decided in the facts of each
case.

Jagdish Prasad & ors. v. Smt. Meera Devi & ors.
Judgment dated 18.01.2011 passed by the High Court of M.P. in S.A.
No. 507 of 2001, reported in ILR (2011) M.P. 1259 '

Held:

The plaintiff had authorized her son to conduct the suit and to do all other
acts which are necessary. Thus, it cannot be said that the power of attorney
does not authorize the plaintiff’s son to depose on her behalf. Planitiff's witness
No.1 Pradeep Kumar Gupta, the son of the plaintiff, has stated in paragraph 2
of his deposition that he has the information about the case. In
cross-examination, the statement of plaintiff's Witness No.1 that he has the
information about the case has not been rebutted. An attorney can appear as a
witness as well. The burden to prove the plea vide Exhibit D-1 dated 15.1.1985
that plaintiff had relinquished her right, title or interest in favour of the defendant
No.1, was on the defendants which they failed to discharge. Under Section 114
of the Evidence Act, presumption which may be raised, is discretionary. The
Court may or may not raise such a presumption. A presumption must be drawn
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against a party who having knowledge of the fact in dispute does not go into the
witness box, particularly, when a prima facie case is made out against him. The
question of drawing an adverse inference on account of non-examination of a
party has to be decided in the facts of each case. The decision relied upon, on
behalf of the appellants in Bandhu Mahto (Dead) by LRs. and another v. Bhukhii
Mabhatain and others, (2007) 10 SCC 564, does not apply as it was a case where
witness though present in the court, was not examined. Similarly, decision of
Supreme Court in Vidhyadhar v. Mankikrao and another, AIR 1999 SC 1441 is of
no assistance, as the defendant in that case did not appear to prove the plea
taken by him, which is not the case here. In the instant case no adverse inference
can be drawn on account of non-production of the plaintiff.

202. CIVIL PROCEDURE CODE, 1908 — Order 6 Rule 2
TRANSFER OF PROPERTY ACT, 1882 — Section 58
ACCOMMODATION CONTROL ACT, 1961 (M.P.) — Section 12(1)(a)
Pleading — ‘Material facts’ and ‘Material particulars’ — Meaning and
distinction between explained.
Mortgage, what amounts to — A sale deed, rent note and agreement’
to resell are executed on the same day between the parties ~ Though
the transaction cannot be treated as mortgage as defined in Section
58 (c) of Transfer of Property Act, yet the transactlon is mortgage in
substance and essence.
Whether question of title can be decided in a suit for ejectment and
arrears of rent? Held, Yes — The question of title can be gone into for
the purpose of deciding the relationship of landiord and tenant.

Rameshchandra and another v. Kamal Kishore and others
Judgment dated 23.09.2010 passed by the High Court of M.P. in
Second Appeal No. 304 of 1999, reported in 2011 (3) MPHT 124

Held:

There is a marked distinction between the material facts and material
particulars as observed by the Hon’ble Supreme Court of India as well as by
this Court in following paragraphs :-

(A) Hon'ble Supreme Court of India in the case of Udhav Singh
v. Madhav Rao Scindia, AIR 1976 SC 744, has held:-

“37. Like the Code of Civil Procedure, this section also
envisages a distinction between “material facts” and material
particulars” clause (a) of sub-section (1) corresponds to
Order 6, Rule 2, while clause (b) is analogous to Order 6
Rules 4 and 6 of the Code. The distinction between “material
facts” and “material particulars” is important because
different consequences may flow from a deficiency of such
facts or particulars in the pleading. Failure to plead even a
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single material fact leads to an incomplete cause of action
and incomplete allegations of such a charge are liable to
be struck off under Order 6 Rule 16, Code of Civil
Procedure. If the petition is based solely on those
allegations which suffer from lack of material facts, the
petition is liable to be summarily rejected for want of a cause
of action. In the case of a petition suffering from a deficiency
of material particulars, the Court has a discretion to aliow
the petitioner to supply the required particulars even after
the expiry of limitation.

38. All the primary facts which must be proved at the trial
by a party to establish the existence of a cause of action or
his defence, are “material facts”. In the context of a charge
of “corrupt practice”, “material facts” would mean all the
basic facts constituting the ingredients of the particular
corrupt practice alleged, which the petitioner is bound to
substantiate before he can succeed on that charge.
Whether in an election petition, a particular fact is material
or not and as such required to be pleaded is a question
which depends on the nature of the charge leveled, the
ground relied upon and the special circumstances of the
case. In short, all those facts which are essential to clothe
the petitioner with a complete cause of action, are “material
facts” which must be pleaded, and failure to plead even a
single material fact amounts to disobedience of the mandate
of Section 83(1)(a).

39. “Particulars”, on the other hand, are “the details of the
case set up by the party”. “Material particulars” within the
contemplation of clause (b) of Section 83 (1) would,
therefore, mean all the details which are necessary to
amplify, refine and embellish the material facts already
pleaded in the petition in compliance with the requirements
of clause (a). ‘Particulars’ serve the purpose of finishing
touches to the basic contours of a picture already drawn,
to make it full, more detailed and more informative.

(B) Aforesaid law has been followed in various cases. In
Harkirat Singh v. Amarinder Singh, AIR 2006 SC 713,
Hon’ble Apex Court has observed:-

“50. A distinction between ‘material facts’ and ‘particulars’,
however, must not be overlooked. ‘Material facts’ are
primary or basic facts which must be pleaded by the plaintiff
or by the defendant in support of the case set up by him
either to prove his cause of action or defence. ‘Particulars’,
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on the other hand, are details in support of material facts
pleaded by the party. They amplify, refine and embellish
material facts by giving distinctive touch to the basic
contours of a picture already drawn so as to make it full,
more clear and more informative. ‘Particulars’ thus, ensure
conduct of fair triat and would not take the opposite party
by surprise.

51. All ‘material facts’ must be pleaded by the party in
support of the case set up by him. Since the object and
purpose is to enable the opposite party to know the case
he has 1o meet with, in the absence of pleading, a party
cannot be allowed to lead evidence. Failure to state even
a single material fact, hence, will entail dismissal of the suit
or petition. Particulars, on the other hand, are the details
of the case which is in the nature of evidence a party would
be leading at the time of trial”

(C) This Court has in the case of Manorama Devi Wd/o

Parmanad and others v. Suresh s/o Kailash Narain and
others, 1999 (1) MPLJ 436, observed: -

“21. A distinction must be made between omission to state
material facts and omission to give full particulars. If material
facts are omitted, a party should not be allowed to raise a
contention on a particular point even if, some materials are
available in the evidence. If on the other hand material facts
have been pleaded but full particulars have not been given
the Court may permit the points to be raised on the basis
of the evidence unless the opposite party is thereby
materially prejudiced. The first obviously relate to a question
of jurisdiction and the second to one of procedure.”

An agreement of re-sale executed in favour of plaintiffs is a material fact
which is found to have been pleaded in the plaint. The fact that the same was
taken back by the defendant at the time of execution of a fresh agreement
dated 11-09-72 may be material particular.

In case of Shyam Singh v. Daryao Singh (Dead) By L.Rs. and others,
AIR 2004 SC 348, it has been observed: -

“12....As the sale and agreement of repurchase are
contained in two separate documents although
contemporaneously executed, the transaction cannot
treated to be a ‘mortgage’ as defined in Section 58(c) read
with proviso thereunder of the Transfer of Property Act but
it seems to be a transaction akin to a ‘mortgage’ - if not
mortgage proper. From the tenor and contents of the two
documents contemporaneously executed, it seems that the

JOTIJOURNAL - AUGUST 2011- PART Il 342



defendant Nos. 2 to 4 to raise money, sold the property but
with a right of repurchase on return of the money. A long
period of ten years for obtaining reconveyance was agreed
between the original contracting parties to indicate the
nature of transaction to be one to satisfy the monetary need
of the transferor. Initial period of five years was stipulated
for obtaining reconveyance mutually, failing which after
expiry of the period of five years, reconveyance could be
obtained throygh Court within an outer limit of ten years
from the original date of the execution of the document. It
seems unjust to construe the terms of the document to
mean that though the original transferors of the property
are unable to raise requisite money within the initial period
of five years and thereafter continue to be incapable
financially to approach Court for seeking reconveyance,
they would have no right to assign or transfer their right on
value to others. This would result in deprivation of the
property or competitive value altogether to the original
owners.”

In the case of K. Simrathmull v. Nanjalingiah Gowder, AIR 1963 SC 1182,
following earlier majority view of the Federal Court in the case of Shanmughal
Pillai v. Annalakshmi Ammal, AIR 1950 FC 38, has been affirmed :-

“where under an agreement an option to a vender is
reserved for repurchasing the property sold by him the
option is in the nature of a concession or privilege and may
be exercised on strict fulfillment of the conditions on the
fulfililment of which it is made exercisable.

Evidence of contemporaneous agreement is always admissible as a
surrounding circumstance as has been held in the case Bhaskar Waman Joshi
(deceased) and others v. Shrinarayan Rambilas Agarwal (deceased) and others,
AIR 1960 SC 301. In the case of Chunchun Jha v. Ebadat Ali and another, AIR
1954 SC 345, the document in question was held to be a mortgage by conditional
sale after taking into consideration the language of the document and the
evidence on record. In Paragraph 6, it has been observed :-

“6. ..../f the words are express and clear, effect must be
given to them and any extraneous enquiry into what was
thought or intended is ruled out. The real question in such
a case is not what the parties intended or meant but what
is the legal effect of the words which they used. if however,
there is ambiguity in the language employed, then it is
permissible to look to the surrounding circumstances to
determine what was intended.”
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The Hon’ble Apex Court in the case of Shyam Singh (supra), has observed
that such a transaction is akin to ‘mortgage’ — if not ‘mortgage proper’. It has
clearly been held by the Hon’ble Supreme Court of India in the case of Gulab
Chand (dead) by L.Rs. v. Babulal (dead) by L.Rs. and others, 1998 (1) JLJ 1
(SC), that if a sale deed, rent note and agreement to resell are executed on the
same day between the parties they would reveal that the transactions were
essentially a mortgage in substance and essence.

The question of title can be gone into for the purpose of deciding the
relationship of landlord and tenant. This Court in the case of Babulal v. Deo
Janki, 1985 MPWN-SN 46, in the eviction suit, has observed :-

“It maybe mentioned that this is not a title suit in which
adjudication of the title set up by the defendant has to be
made. It is settled that the question of title can be gone into
only incidentally in such a suit, for the purpose of deciding
the relationship of landlord and tenant”

203. CIVIL PROCEDURE CODE, 1908 ~ Order 7 Rule 11 (a)

TRANSFER OF PROPERTY ACT, 1882 ~ Sections 106 and 111
Eviction suit — Plea as to non-maintainability of suit on the ground
that the suit was filed prior to expiry of fixed term of lease i.e.
prematurity of suit — Held, such plea should be promptly raised before
the court and it will be the responsibility of the court to examine and
dispose it promptly — Such plea may not be permitted to be raised at
the belated stage of suit.

Amritlal v. Mutavalli Hussain Tekri
Judgment dated 02.07.2010 passed by the High Court of M.P. in S.A.
No. 185 of 2008, reported in 2011 (2) MPLJ 543

Held:

In the matter of Vithalbai (P) Ltd. v. Union Bank of India, (2005) 4 SCC 315
Hon’ble the Apex Court has observed that a plea as to non-maintainability of
the suit on the ground of its being premature should be promptly raised by the
defendant and pressed for decision. It will equally be the responsibility of the
Court to examine and promptly dispose of such a plea. The Court may reject
the plaint if it does not disclose a cause of action. It may dismiss the suit with
liberty to the plaintiff to file a fresh suit on its maturity. The plaintiff may himself
withdraw the suit at that stage and such withdrawal would not come in the way
of the plaintiff in filing the suit on its maturity. In either case, the plaintiff would
not be prejudiced. The plea may not be permitted to be raised at a belated
stage of the suit. If the defendant by his inaction amounting to acquiescence or
waiver allows the suit to proceed ahead, then he cannot be permitted belatedly
to urge such a plea as that would cause hardship, may be irreparable prejudice,
to the plaintiff because of lapse of time. The Court would examine if any prejudice
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"has been caused to the defendant or any manifest injustice would result to the

defendant if the suit is to be decreed. The Court would aiso examine to the
need of filing a fresh suit or grant a decree in the same suit inasmuch-as it
would not make any real difference at the stage if the suit would have to be filed
again on its having matured for filing.

Keeping in view the aforesaid position of law and also the fact that the
appellant himself violated the terms and conditions of the rent-agreement, this
Court is of the opinion that suit filed by the respondent is not pre-mature in spite
of the fact that the terms of tenancy was not expired. Apart from this, since
tenancy was for 11 months and also more than 8 years has lapsed, therefore,
neither appellant can be allowed to raise the plea that the suit filed by the
respondent was pre-mature, nor any prejudice has caused to the appellant. On
the contrary if at this stage suit is dismissed holding that suit is pre-mature, then
it will cause not only hardship but also irreparable loss to the respondent. in
view of this, no illegality has been committed by learned Courts below in passing
the decree of eviction against the appellant. Even otherwise also the findings
recorded by learned Courts below are the concurrent findings of fact which
requires no interference. Since no substantial question of law is involved in the
appeal, hence, the appeal filed by the appellant has no force and is hereby
dismissed.

204. CIVIL PROCEDURE CODE, 1908 - Order 11 Rule 12
CIVIL PRACTICE :
Discovery of documents — Any party to a suit may without filing an
affidavit can apply to the Court for an order directing any other party
to a suit to make discovery on oath of document which are or have
been in possession or power relating to any matter in question
therein.
Discovery of documents — Plaintiff filed suit for eviction under Section
12 (1)(a) and (f) of M.P. Accommodation Control Act, 1961 — Defendant
filed application for discovery of lease agreements executed by
plaintiff in respect of other shops — Held, onus is on plaintiff to prove
bonafide requirement - Defendant failed to establish that an
irretrievable defence which may crop up in his favour if documents
are not produced, is prejudiced ~ Since primary onus lies on plaintiff,
therefore, trial Court rightly rejected the application.
No party or counsel is entitled to make a grievance that the
judgments, which are being cited, are not relied upon or mentioned
unless the ratio laid down therein has any relevance in the given
case.

Kishore Kumar & anr. v. Mohd. Hussain & ors.
Judgment dated 08.02.2011 passed by the High Court of M.P. in W.P.
No. 2196 of 2011, reported in ILR (2011) MP 1487 (DB)
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Held:

Order 11 Rule 12 CPC stipulates that “any party may without filing any
affidavit, apply to the Court for an order directing any other party to any suit to
make discovery on oath of the documents which are or have been in his
possession or power, relating to any matter in question therein. On the hearing
of such application the Court may either refuse or adjourn the same, if satisfied
that such discovery is not necessary or not necessary at.-that stage of the suit,
or make such order, either generally or limited to certain classes of documents,
as may, in its discretion, be thought fit: provided that discovery shall not be
ordered when and so far as the Court shall be of opinion that it is not necessary
either for disposing fairly of the suit or for saving costs.”

Thus, any party to a suit may without filing an affidavit can apply to the
Court for an order directing any other party to any suit to make discovery on
oath of document which are or have been in possession or power relating to
any matter in question therein.

Question is whether the discovery as has been sought for by the petitioner
defendant is of documents having relevancy. In the context, true it may be that,
the petitioners defendants have a right to dislodge the case of the petitioner
regarding bona fide need; however, a discovery as is being sought for would be
necessary in the matter in question.

Admittedly, the plaintiff has lodged the civil suit for eviction on two grounds;
one being arrears of rent and other for bona fide need. The onus is, therefore,
on the plaintiff to prove the bona fide requirement. The defendant has failed to
establish that an irretrievable defence which may crop up in his favour if the
documents sought for vide application under Order 11 Rule 12 is not produced
is prejudiced. Since primary onus lies on the plaintiff to prove the bona fide
need for an eviction, in our considered opinion the trial court was well within its
jurisdiction as is conferred under Order 11 Rule 12 to have rejected the
application.

Next submission by the learned counsel for the petitioner, though with an
undertone but have an element of complaint that the judgments which are being
cited are not addressed at by the Court, we attach no significance to this
submission as it is not unusual for the parties, and counsel to cite innumerable
judgments without confining to the ratio attracted and applicable in the matter
where it is being cited. No party or counsel is, therefore, entitled to make a
grievance that the judgments which are being cited are not relied upon or
adverted, as unless the judgments which are being cited has any relevance and
if the ratio laid down therein is attracted in the case.
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205. CIVIL PROCEDURE CODE, 1908 - Order 12 Rule 6
The object of Rule 6 of order 12 is to enable the party to obtain a
speedy judgment at least to the extent of the relief to which,
according to the admission of the defendant, the plaintiff is entitled.
Decree on admission, requirement of — The admission must be
unequivocal and unambiguous.

Yogesh Kumar Gulati v. Satya Prakash Dhingra
Judgment dated 26.04.2011 passed by the High Court of M.P. in W.P.
No. 16543 of 2010 reported in 2011 (2) MPLJ 683

Held:

In the statement of objects and reasons mentioned in amending Act No.
104 of 1976 while amending the provisions of Order 12 Rule 6 of the Code, it
has been stated that where a claim is admitted, the Court has discretion to
enter a judgment for a plaintiff and to pass a decree on the admitted claim. The
object of the Rule is to enable the party to obtain a speedy judgment at least to
the extent of the relief to which according to the admission of the defendant the
plainiiff is entitled. See : Charanjit Lal Mehra and others v. Kamal Saroj Mahajan
(Smt.), (2005) 11 SCC 279, Uttam Singh Dugal and Co. Ltd v. Union Bank of
India and others, AIR 2000 SC 2740 and Karam Kapahi and others v. Lal Chand
Public Charitable Trust, (2010) 4 SCC 753. It is equally well settied in law that an
admission must be clear, unambiguous and unconditional. A judgment on
admission by the defendant under Order 12 Rule 6 of the Code is not a matter
of right, but is a matter of discretion of the Court. However, the said discretion
has to be exercised judicially.

In order to seek a decree on admission under Order 12 Rule 6 of the Code
of Civil Procedure, admission has to be unequivocal and unambiguous. There is
no unambiguous and unequivocal admission on the part of the defendants with
regard to claim of the plaintiff. The trial Court has assigned the cogent reasons
for rejection of the application under Order 12 Rule 6 of the Code of Civil
Procedure. No case for interference is made out with the order passed by the
trial Court.

)
*206. CIVIL PROCEDURE CODE, 1908 ~ Order 21 Rule 97 and Order 7 Rule 11

Respondents filed application under Order 21 Rule 97 in execution

proceedings — Application under Order 7 Rule 11 is not maintainable

as application under Order 21 Rule 97 is not a plaint though may be
decided like a suit.

Kanta (Smt.) & anr. v. Arvind Tare & 3 ors.
Judgment dated 06.04.2011 passed by the High Court of M.P. in C.R.
No. 65 of 2011, reported in ILR (2011) MP SN 70
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*207. CIVIL PROCEDURE CODE, 1908 ~ Order 26 Rule 9

Commission to make spot inspection — Both parties are claiming
ownership right on the suit property i.e. piece of land on behalf of their
registered sale deeds — A clear question as to demarcation of property
in question and its identity was involved - Held, it was the duty of the
court to issue commission by appointing an employee of Revenue
Department not below the rank of Revenue Inspector to get the land in
dispute demarcated for its identification ~ No application is required
for that purpose. [Shreepat v. Rajendra Prasad and others, (2000) 6 Supreme
389, Haryana Wakf Board v. Shanti Sharup and others, (2008) 8 SCC 671 and
Durga Prasad v. Praveen Foujdar, 1975 MPLJ 801, relied on]

Jaswant v. Deen Dayal
Judgment dated 31.03.2011 passed by the High Court of M.P. in S.A.
No. 97 of 2011, reported in 2011 (2) MPLJ 576

*208. CIVIL PROCEDURE CODE, 1908 - Order 39 Rules 1 and 2
Temporary injunction, grant of — Applicant filed an application under
Order 39 Rules 1 and 2 CPC against non-applicant for not
dispossessing him from suit property — There is an order of Chief
Executive Officer against him on the ground of being trespasser
directing to dispossess him — Admittedly, he is in possession of suit
property — He has pleaded that relationship of tenant and landlord
still exists between them and rent receipts are filed in this behalf -
Held, questions as to whether the status of applicant is that of trespasser
or he is still tenant, whether the order of C.E.O. is legal or not, whether
the tenancy rights of applicant have come to an end or not etc. are
serious questions of fact and law which require to be adjudicated after
recording the evidence as they constitute a prima facie case in favour
of applicant — If applicant is dispossessed, he will suffer irreparable
loss and moreover, balance of convenience is also in his favour — Hence,
all three limbs are found in favour of applicant and he is entitled for
temporary injunction against non-applicant.

Maulana Haroon v. M.P. State Wakf Board, Bhopal and others
Judgment dated 20.04.2011 passed by the High Court of M.P. in Civil
Revision No. 159 of 2011, reported in 2011 (2) MPLJ 622

*209. CIVIL SERVICES (CLASSIFICATION, CONTROL AND APPEAL) RULES,
1966 (M.P.) — Rule 14 (23)
Report of departmental enquiry - Necessity to record reasons for his
findings —~ The Enquiry Officer found charges proved merely by
reproducing the evidence of parties and material on record — No
reason given by him for accepting evidence of department or for

JOTIJOURNAL - AUGUST 2011- PART il 348



rejecting the defence of petitioner — Held, the Enquiry Officer is duty
bound to record reasons for his findings with regard to charges -
The order shows non-application of mind therefore, on the basis of
such report, no action can be taken.

Swami Prasad Yadav v. State of M.P. and others
Judgment dated 15.02.2011 passed by the High Court of M.P. in W.P.
No. 13407 of 2003, reported in 2011 (2) MPLJ 317

210. CONSTITUTION OF INDIA - Articles 21-A and 32

RIGHT OF CHILDREN TO FREE AND COMPULSORY EDUCATION ACT,

2009 ~ Section 3

(i) Children working in circus — In order to implement the
fundamental right of the children under Article 21-A, the Supreme
Court has issued directions to the Central Government to rescue
and liberate the children and to check the violation of human
rights of children.

(ii) Right to education — Every child of the age of 6-14 years has the
right to have free and compulsory education in the
neighbourhood school till completion of elementary education.

Bachpan Bachao Andolan v. Union of Iindia and others
Judgment dated 18.04.2011 passed by the Supreme Court in Writ
Petition (C) No. 51 of 2006, reported in (2011) 5 SCC 1

Held:

The provisions of the Right of Children to Free and Compuisory Education
Act, 2009 are material. By virtue of Section 3 of the Act, every child of the age of
6-14 years shall have a right to free and compulsory education in a
neighbourhood school till completion of elementary education. The Central
Government has notified the Act in the Gazette on 27.08.2009 and the Act has
been brought into force with effect from 01.04.2010.

It may also be noted that Chapter 6 of the Act has special provisions for
protection of the right of children. The National Commission for Protection of
Child Rights has already been constituted. The said Commission now receives
a statutory status by virtue of this Act. In view of the performance of the present
National Commission for Protection of Child Rights, which has taken pioneering
efforts, it is expected that on a close interface between the National Commission
for Protection of Child Rights, the State Governments and the Ministry of Women
and Child Development, positive outcomes should actually be worked out.

It is, therefore, necessary that a coordinated effort must be made by the
three agencies, namely, the Commission, the Ministry and the State Governments.
The learned Solicitor General submitted that the recommendations be implemented
by the agencies concerned. In the State/ Union Territory, the responsibility must
vest either in the Chief Secretary or a Secretary in charge of children, women
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and family welfare. it would be open to the State Government in appropriate
cases to nominate a Special Officer for the said purpose not lower than the rank
of a Secretary to the State Government. Each State must issue a circular
effectively indicating how the recommendations will be implemented.

We have carefully mentioned comprehensive submissions and suggestions
given by the learned Solicitor General and others. We plan to deal with the problem
of children’s exploitation systematically. In this order we are limiting our directions
regarding children working in the Indian circuses. Consequently, we direct:

(i) In order to implement the fundamental right of the children under
Article 21-A it is imperative that the Central Government must issue
suitable notifications prohibiting the employment of children in circuses
within two months from today.

(i) The respondents are directed to conduct simultaneous raids in all
the circuses to liberate the children and check the violation of
fundamental rights of the children. The rescued children be kept in
the care and protective homes till they attain the age of 18 years.

(iif) The respondents are also directed to talk to the parents of the
children and in case they are willing to take their children back to
their homes, they may be directed to do so after proper verification.

(iv) The respondents are directed to frame proper scheme of
rehabilitation of rescued children from circuses.

(v) We direct the Secretary of the Ministry of Human Resources
Development, Department of Women and Child Development to file a
comprehensive affidavit of compliance within ten weeks.

*211. CONSTITUTION OF INDIA - Article 22 (1)

CRIMINAL PROCEDURE CODE, 1973 - Section 303

Right of accused to be defended by a pleader of his choice - ‘A’ had
filed Vakalatnama on behalf of accused — On the date fixed for
evidence, ‘A’ moved an application for deferring the cross-
examination of witnesses on the ground that accused wanted to be
defended by ‘R’ — On the said day neither ‘R’ was present at the court
nor any Vakalatnama filed on behalf of the accused - Besides, two
witnesses were cross-examined by ‘A’ on the same day — On the next
date fixed for evidence, ‘A’ refused to appear on behalf of accused -
Accused expressed his inability to appoint a counsel — In the situation,
trial court appointed ‘G’ to defend him on the State expense — Accused
did not express any no-confidence on ‘G’ - ‘G’ cross-examined
prosecution witnesses on behalf of accused and cross-examination
showed that ‘G’ was competent to deal with the case — Held, in the
given circumstances, it cannot be held that accused was not given
sufficient opportunity to be defended by a pleader of his choice.
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212.

In Ref : Received from Additional Sessions Judge, Singrauli v.

Santosh Kumar Singh

Judgment dated 24.03.2011 passed by the High Court of M.P. in

Criminal Reference No. 4 of 2010 reported in 2011 (3) MPHT 155 (DB)
°

CONSTITUTION OF INDIA - Article 51-A

Natural water resources, conservation and maintenance of — Water is
one of the essential resources necessary for existence of life on earth
- Now-a-days ground water level is going down due to misuse of
water — Hence, it is the duty of all concerned authorities to work
sincerely for the purpose of conservation and maintenance of ponds,
tanks and lakes properly — Directions issued for this pious purpose.

Rinkesh Goyal v. State of M.P.
Judgment dated 10.03.2011 passed by the High Court of M.P. in W.P.
No. 2708 of 2005 (PIL), reported in 2011 (2) MPLJ 618 (DB)

Held:
The natural resources are assets of entire nation as well as planet. There is

no dispute in regard to the fact that water is one of the essential resources necessary
for existence of life on the earth. Hon’ble the Supreme Court in

T.N.

Godavarman Thirumulpad v. Union of India and others, (2006) 1 SCC 1, has

specifically emphasized the need and it is the obligation of all the persons including
Government to conserve and not waste these resources and observed as under :—

“Natural resources are the assets of the entire nation. It is
the obligation of all concerned, including the Union
Government and State Governments to conserve and not
waste these resources. Article 48-A of the Constitution
requires that the State shall endeavour to protect and
improve the environment and to safeguard the forest and
wildlife of the country. Under Article 51-A, it is the duty of
every citizen to protect and improve the natural environment
including forests, lakes, rivers and wildlife and to have
compassion for living creatures.”

Hon'ble the Supreme Court further in the case of Jagpal Singh and others

v. State of Punjab and others, 2011 AIR SCW 990, has held, as under, in regard to
management and conservation of water resources : —

“16. The present is a case of land recorded as a village
pond. This Court in Hinch Lal Tiwari v. Kamala Devi, AIR
2001 SC 3215 (followed by the Madras High Court in
L. Krishnan v. State of Tamil Nadu, AIR 2005 Mad. 311 held
that land recorded as a pond must not be allowed to be
allotted to anybody for construction of a house or any ailied
purpose. The Court ordered the respondents to vacate the
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land they had illegally occupied, after taking away the
material of the house. We pass a similar order in this case.

17. In this connection we wish to say that our ancestors
were not fqols. They knew that in certain years there may
be droughts or water shortages for some other reason, and
water was also required for cattle to drink and bathe in etc.
Hence they built a pond attached to every village, a tank
attached to every temple, etc. These were their traditional
rain water harvesting methods, which, served them for
thousands of years.

18. Over the last, few decades, most of these ponds in our
country have been filled with earth and built upon by greedy
people, thus destroying their original character. This has
contributed to the water shortages in the country.

19. Also, many ponds are auctioned off at throw away prices
to businessmen for fisheries in collusion with authorities/
Gram Panchayat officials, and even this money collected
from these so called auctions are not used for the common
benefit of the villagers but mis-appropriated by certain
individuals. The time has come when these malpractices
must stop.”

* * *

“22. Before parting with this case we give directions to all
the State Governments in the country that they should
prepare schemes for eviction of illegal/unauthorized
occupants of Gram Sabha/Gram Panchayat/Poramboke/
Shamlat land and these must be restored to the Gram
Sabha/Gram Panchayat for the common use of villagers of
the village. For this purpose the Chief Secretaries of all
State Governments/Union Territories in India are directed
to do the needful, taking the help of other senior officers of
the Governments. The said scheme should provide for the
speedy eviction of such illegal occupant, after giving him a
show cause notice and a brief hearing. Long duration of
such illegal occupation or huge expenditure in making
constructions thereon or political connections must not be
treated as a justification for condoning this illegal act or for
regularizing the illegal possession. Regularization should
only be permitted in exceptional cases e.g. where lease
has been, granted under some Government notification to
landless labourers or members of Scheduled Castes/
Scheduled Tribes, or where there is already a school,
dispensary or other public utility on the land.
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23. Let a copy of this order be sent to all Chief Secretaries
of all States and Union Territories in India who will ensure
strict and prompt compliance of this order and submit
compliance reports to this Court from time to time.”

There is no dispute in regard to the fact that ground water level is going
down due to misuse of water. Even though, proper steps have not been taken
by the concerned authorities, may be, administrative authorities, local self bodies
or other functionaries in ensuring proper management of ponds, tanks and lakes.
However, it is the duty of all concerned authorities to work sincerely for.the
purpose of conservation and maintenance of ponds, tanks and lakes properly.

In this view of the matter, this petition is disposed of with the following
directions : —

(1) That, in each divisional level a Committee be constituted under the
chairmanship of Revenue Commissioner of the division to monitor
the effective implementation of the water conservation schemes
introduced by the Government for the aforesaid purpose.

(2) The committee shall also ensure that there should not be any
encroachment over the land of ponds, tanks and lakes, and if, there
is any encroachment that be removed immediately.

(3) The State Government shall take effective steps in regard to water
harvesting and ground water level management so the problem of
reducing the level of ground water could be tackled.

(4) A copy of the order be sent to the Chief Secretary of the State and
also the Secretary, Revenue Department of the State.

213. CONSTITUTION OF INDIA - Article 141

PREVENTION OF CORRUPTION ACT, 1988 — Section 19 (1) (c)

CRIMINAL PROCEDURE CODE, 1973 - Sections 190, 197 and 391

(i) Preliminary enquiry by the responsible police officer into the
allegations of dishonesty against the public servant is the law
of the land as declared by the Supreme Court.

(ii) Defect or irregularity in investigation or mere error, omission or

- irregularity in sanction is neither fatal nor vitiate the result

unless it has resulted in failure of justice or has been occasioned
thereby.

(iii) Additional evidence at the appellate stage is permissible in
exceptional circumstances to remove irregularity just to meet
the ends of justice and not to fill up lacunae.

Ashok Tshering Bhutia v. State of Sikkim
Judgment dated 25.02.2011 passed by the Supreme Court in Criminal
Appeal No. 945 of 2003, reported in (2011) 4 SCC 402
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Held:

(i) It was categarically held in P. Sirajuddin v. State of Madras, AIR 1971 SC
520 and State of Haryana v. Bhajan Lal, AIR 1992 SC 604 has categorically held
that before a public servant is charged with an act of dishonesty which amounts
to serious misdemeanour and an FIR is lodged against him, there must be
some suitable preliminary enquiry into the allegations by a responsible officer.
The law declared by this Court is binding on everyone in view of the provisions
of Article 141 of the Constitution, which would by all means override the statutory
provisions of CrPC and such an irregularity is not curable nor does it fall within
the ambit of Section 465 CrPC. However, the aforesaid observations do not lay
down law of universal application.

(ii) The matter of investigation by an officer not authorised by law has
been considered by this Court time and again and it has consistently been held
that a defect or irregularity in investigation however serious, has no direct bearing
on the competence or procedure relating to cognizance or trial and, therefore,
where the cognizance of the case has in fact been taken and the case has
proceeded to termination, the invalidity of the precedent investigation does not
vitiate the result, unless a miscarriage of justice has been caused thereby. The
defect or irregutarity in investigation has no bearing on the competence of the
court or procedure relating to cognizance or trial. [H.N. Rishbud v. State of Delhi,
AIR 1955 SC 196, Munnalal v. State of U.P., AIR 1964 SC 28, Khandu Sonu Dhobi
v. State of Maharashtra, AIR 1972 SC 958, State of M.P. v. Bhooraji, (2001) 7 SCC
679, State of M.P. v. Ramesh C. Sharma, (2005) 12 SCC 628 and State of M.P. v.
Virender Kumar Tripathi, (2009) 15 SCC 533]

‘Same remained the position regarding sanction. In the absence of anything
* to show that any defect or irregularity therein caused a failure of justice, the
plea is without substance. A failure of justice is relatable to error, omission or
irregularity in the sanction. Therefore, a mere error, omission or irregularity in
sanction is not considered to be fatal unless it has resulted in a failure of justice
or has been occasioned thereby. Section 19 (1) of the PC Act, 1988 is a matter
of procedure and does not go to the root of the jurisdiction and once the
cognizance has been taken by the Court under CrPC, it cannot be said that an
invalid police report is the foundation of jurisdiction of the court to take
cognizance. [Vide Kalpanath Rai v. State, (1997) 8 SCC 732, State of Orissa v.
Mrutunjaya Panda, AIR 1998 SC 715, State v. T. Venkatesh Murthy, (2004) 7 SCC
763, Shankerbhai Laljibhai Rot v. State of Gujarat, (2004) 13 SCC 487, Parkash
Singh Badal v. State of Punjab, AIR 2007 SC 1274 and M.C. Mehta (Taj Corridor
Scam) v. Union of India, AIR 2007 SC 1087]

(iii) Additional evidence at the appellate stage is permissible, in case of
failure of justice. However, such power must be exercised sparingly and only in
exceptional suitable cases where the court is satisfied that directing additional
evidence would serve the interests of justice. It would depend upon the facts
and circumstances of an individual case as to whether such permission should
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be granted having due regard to the concepts of fair play, justice and the
well-being of society. Such an application for taking additional evidence must
be decided objectively, just to cure the irregularity.

The primary object of the provisions of Section 391 CrPC is the prevention
of a guilty man’s escape through some careless or ignorant action on part of the
prosecution before the court or for vindication of an innocent person wrongfully
accused, where the court omitted to record the circumstances essential to
elucidation of truth. Generally, it should be invoked when formal proof for the
prosecution is necessary. [Vide Rajeshwar Prasad Misra v. State of W.B., AIR
1965 SC 1887, Ratilal Bhanji Mithani v. State of Maharashtra, AIR 1971 SC 1630,
Rambhau v. State of Maharashtra, AIR 2001 SC 2120, Anil Sharma v. State of
Jharkhand, AIR 2004 SC 2294, Zahira Habibulla H. Sheikh v. State of Gujarat,
(2004) 4 SCC 158 and Manu Sharma v. State (NCT of Delhi), AIR 2010 SC 2352}

This Court in State of Gujarat v. Mohanlal Jitamalji Porwal, AIR 1987 SC
1321 dealing with the issue held as under:

“To deny the opportunity to remove the formal defect was
to abort a case against an alleged economic offender. Ends
of justice are not satisfied only when the accused in a
criminal case is acquitted. The community acting through
the State and the Public Prosecutor is also entitled to justice.
The cause of the community deserves equal treatment at
the hands of the court in the discharge of its judicial
functions. The community or the State is not a persona non
grata whose cause may be treated with disdain. The entire
community is aggrieved if the economic offenders who ruin
the economy of the State are not brought to book. A murder
may be committed in the heat of the moment upon passions
being aroused. An economic offence is committed with cool
calculation and deliberate design with an eye on personal
profit regardless of the consequence to the community. A
disregard for the interest of the community can be
manifested only at the cost of forfeiting the trust and faith
of the community in the system to administer justice in an
even handed manner without fear of criticism from the
quarters which view white-collar crimes with a permissive
eye unmindful of the damage done to the national economy
and national interest.”

In Rambhau (supra) a larger Bench of this Court held as under:

“4. Incidentally, Section 391 forms an exception to the
general rule that an appeal must be decided on the
evidence which was before the trial court and the powers
being an exception shall always have to be exercised with
caution and circumspection so as to meet the ends of -
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justice. Be it noted further that the doctrine of finality of
judicial proceedings does not stand annulled or affected in
any way by reason of exercise of power under Section 391
since the same avoids a de novo trial. It is not to fill up the
lacuna but to subserve the ends of justice. Needless to
record that on an analysis of the Civil Procedure Code,
Section 391 is thus akin to Order 41 Rule 27 of the Civil
Procedure Code”,

In view of the above, the law on the point can be summarized to the effect
that additional evidence can be taken at the appellate stage in exceptional
circumstances, to remove an irregularity, where the circumstances so warrant
in public interest. Generally, such power is exercised to have formal proof of the
documents, etc. just to meet the ends of justice. However, the provisions of
Section 391 CrPC cannot be pressed into service in order to fill up facunae in
the prosecution case.

*214. CONSTITUTION OF INDIA — Article 226 ,
Custodial death — Son of petitioner was tried for offence punishable
under Section 302 |.P.C. and was on bail - Son of petitioner was
convicted ~ He consumed poison immediately after pronouncement
of judgment and died subsequently — Held, petitioner’s son consumed
poison before preparation of jail warrant — Respondents cannot be
saddled with stigma of custodial death as accused was not taken
over by police persons physically and police was not having
possidendi. .

Kaliram v. State of M.P. & Ors.
Judgment dated 24.01.2011 passed by the High Court of M.P. in W.P.
No. 6368 of 2000, reported in ILR (2011) MP 1475

*215. CRIMINAL PROCEDURE CODE, 1973 - Section 154

Delay in lodging FIR

Incident of murder took place on 17.11.1986 at about 8.00 p.m. -
Deceased was not found at the place of occurrence and informant
with PW 1 was trying to locate the deceased throughout the night
and only after tracing him from the nallah in the morning of 18.11.1986
and being sure of his death, filed the information immediately
thereafter — Held, delay in filing FIR properly explained.

Gurudev Singh v. State of Madhya Pradesh
Judgment dated 10.05.2011 passed by the Supreme Court in Criminal
Appeal No. 1125 of 2011, reported in (2011) 5 SCC 721
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216. CRIMINAL PROCEDURE CODE, 1973 — Sections 154 and 162

(i) More than one FIR in respect of same transaction, when
permissible/not permissible — Reiterated.

(i) Investigation into a criminal offence must be fair, unbiased and
to bring out the real unfurnished truth and to be totally extricated
from any extraneous influence as a vitiated investigation is the
precursor of miscarriage of justice.

Babubhai v. State of Gujarat and others
Judgment dated 26.08.2010 passed by the Supreme Court in Criminal
Appeal No. 1599 of 2010, reported in (2010) 12 SCC 254

Held:

An FIR under Section 154 CrPC is a very important document. It is the first
information of a cognizable offence recorded by the officer in charge of the
police station. It sets the machinery of criminal law in motion and marks the
commencement of the investigation which ends with the formation of an opinion
under Section 169 or 170 CrPC, as the case may be, and forwarding of a police
report under Section 173 CrPC. Thus, it is quite possible that more than one
piece of information be given to the police officer in charge of the police station
in respect of the same incident involving one or more than one cognizable
offences. In such a case, he need not enter each piece of information in the
diary. All other information given orally or in writing after the commencement of
the investigation into the facts mentioned in the first information report will be
statements falling under Section 162 CrPC.

The court has to examine the facts and circumstances giving rise to both
the FIRs and the test of sameness is to be applied to find out whether both the
FIRs refate to the same incident in respect of the same occurrence or are in
regard to the incidents which are two or more parts of the same transaction. If
the answer is in the affirmative, the second FIR is liable to be quashed. However,
in case, the contrary is proved, where the version in the second FIR is different
and they are in respect of the two different incidents/crimes, the second FIR is
permissible. In case in respect of the same incident the accused in the first FIR
comes forward with a different version or counterclaim, investigation on both
the FIRs has to be conducted.

(ii) The investigation into a criminal offence must be free from objectionable
features or infirmities which may legitimately lead to a grievance on the part of
the accused that investigation was unfair and carried out with an ulterior motive.
It is also the duty of the investigating officer to conduct the investigation avoiding
any kind of mischief and harassment to any of the accused. The investigating
officer should be fair and conscious so as to rule out any possibility of fabrication
of evidence and his impartial conduct must dispel any suspicion as to its
genuineness. The investigating officer “is not merely to bolster up a prosecution
case with such evidence as may enable the court to record a conviction but to
bring out the real unvarnished truth”. (Vide R.P. Kapur v. State of Punjab, AIR
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1960 SC 866, Jamuna Chaudhary v. State of Bihar, AIR 1974 SC 1822and Mahmood
v. State of U.P., AIR 1976 SC 69]

In Navinchandra N. Majithia v. State of Meghalaya, AIR 2000 SC 3275 this
Court considered a large number of its earlier judgments to the effect that
investigating agencies are guardians of the liberty of innocent citizens. Therefore,
a heavy responsibility devolves on them of seeing that innocent persons are not
charged on an irresponsible and false implication. There cannot be any kind of
interference or influence on the investigating agency and no one should be put
through the harassment of a criminal trial unless there are good and substantial
reasons for holding it. CrPC does not recognize a private investigating agency,
though there is no bar for any person to hire a private agency and get the
matter investigated at his own risk and cost. But such an investigation cannot
be treaated as investigation made under law, nor can the evidence collected in
such private investigation be presented by the Public Prosecutor in any criminal
trial. Therefore, this Court emphasized on independence of the investigating
agency and deprecated any kind of interference observing as under:

“17. The above discussion was made for emphasizing the
need for official investigation to be totally extricated from
any extraneous influence. ..... All complaints shall be
investigated with equal alacrity and with equal fairness
irrespective of the financial capacity of the person lodging
the complaint.

18. ........ A vitiated investigation is the brecursor for
miscarriage of criminal justice.”

In Nirmal Singh Kahlon v. State of Punjab, (2009) 1 SCC 441 this Court held
that a concept of fair investigation and fair trial are concomitant to preservation
of the fundamental right of the accused under Article 21 of the Constitution of
India.

In Manu Sharma v. State (NCT of Delhi), (2010) 6 SCC 1 one of us (Hon'ble
P. Sathasivam, J.) has elaborately dealt with the requirement of fair investigation
observing as under:

“197. ... The criminal justice administration system in India
places human rights and dignity for human life at a much
higher pedestal. In our jurisprudence an accused is
presumed to.be innocent till proved guilty, the alleged
accused is entitled to fairness and true investigation and
fair trial and the prosecution is expected to play balanced
role in the trial of a crime. The investigation should be
judicious, fair, transparent and expeditious to ensure
compliance with the basic rule of law. These are the
fundamental canons of our criminal jurisprudence and they
are quite in conformity with the constitutional mandate
contained in Articles 20 and 21 of the Constitution of India.
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* * *

199. It is not only the responsibility of the investigating
agency but as well as that of the courts to ensure that
investigation is fair and does not in any way hamper the
freedom of an individual except in accordance with law.
Equally enforceable canon of the criminal law is that the
high responsibility lies upon the investigating agency not to
conduct an investigation in tainted and unfair manner. The
investigation should not prima facie be indicative of a biased
mind and every effort should be made to bring the guilty to
faw as nobody stands above law dehors his position and
influence in the society.

200. ... The court is not to accept the report which is contra
legem but (sic) to conduct judicious and fair investigation....

201. ... The investigation should be conducted in a manner
so as to draw a just balance between citizen’s right under
Articles 19 and 21 and expansive power of the police to
make investigation.”

217. CRIMINAL PROCEDURE CODE, 1973 — Sections 156 and 161

EVIDENCE ACT, 1872 — Sections 8 and 9

(i) Delay in examination of a withess — Does not as a rule of universal
application renders the prosecution case suspect and rejection
of witness’s testimony.

(ii)) Deficiencies in investigation — Blood stained T-shirt and empty
cartridges were not sent for examination - Such lapse is not
sufficient to reject the version of eye witnesses.

(iii) ldentification parade held for one withess — Failure to offer an
explanation for not hoiding T.l. parade for other witnesses will
not ipso jure prove fatal to the case of the prosecution ~
Identification in the court — What should be the weight attached
to it — Will determine in the peculiar facts and circumstances of
each case.

(iv) Proof of motive — Effect in direct evidence cases - If the version
given by eye witnesses is credible, absence of evidence to prove
the motive is rendered inconsequential — But proof of motive
lends strength to prosecution case or for the Court in its ultimate
conclusion.

Sheo Shankar Singh v. State of Jharkhand & Anr.
Judgment dated 15.02.2011, passed by the Supreme Court in Criminal
Appeal No. 792 of 2005, reported in AIR 2011 SC 1403
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Held:

Learned senior counsel for the appellants contended that Mr. Prasant
Banerjee (PW-6) was not an eye-witness as he had come to the place of
occurrence 7-8 minutes after the occurrence. He also argued that the witness
had not made any statement to the police till 2nd June, 2000 which renders his
story suspect. There is no doubt a delay of one and half months in the recording
of statement of Prasant Banerjee (PW-6). The question is whether the same
should by itself justify rejection of his testimony. Our answer is in the negative.
The legal position is well settled that mere delay in the examination of a particular
witness does not, as a rule of universal application, render the prosecution case
suspect. It depends upon circumstances of the case and the nature of the offence
that is being investigated. It would also depend upon the availability of information
by which the investigating officer could reach the witness and examine him. It
would also depend upon the explanation, if any, which the investigating officer
may offer for the delay. In a case where the investigating officer has reasons to
believe that a particular witness is an eye-witness to the occurrence but he
does not examine him without any possible explanation for any such omission,
the delay may assume importance and require the Court to closely scrutinize
and evaluate the version of the witness but in a case where the investigating
officer had no such information about any particular individual being an eye-
witness to the occurrence, mere delay in examining such a witness would not
ipso facto render the testimony of the witness suspect or affect the prosecution
version. We are supported in this view by the decision of this Court in Ranbir
and Ors. v. State of Punjab, AIR 1973 SC 1409 where this Court examined the
effect of delayed examination of a witness and observed:

. The question of delay in examining a witness during
investigation is material only if it is indicative and suggestive
of some unfair practice by the investigating agency for the
purpose of introducing a got-up witness to falsely support
the prosecution case. It is, therefore, essential that the
“Investigating Officer should be asked specifically about the
delay and the reasons therefore...”

Again in Satbir Singh and Ors. v. State of Uttar Pradesh, AIR 2009 SC 2163
the delay in the examination of the witness was held to be not fatal to the
prosecution case. This Court observed:

“32. Contention of Mr. Sushil Kumar that the Investigating
Officer did not examine some of the witnesses on 27th
January, 1997 cannot be accepted for more than one reason
firstly, because the delay in the investigation itself may not
benefit the accused; secondly, because the Investigating
Officer (PW 8) in his deposition explained the reasons for
delayed examination of the witnesses....”
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in Ram Bihari Yadav v. State of Bihar and Ors., AIR 1998 SC 1850, this
Court while dealing with the effect of shoddy investigation of cases held that if
primacy was given to such negligent investigation or to the omissions and lapses
committed in the course of investigation, it will shake the confidence of the people
not only in the law enforcing agency but also in the administration of justice. The
same view was expressed by this Court in Surendra Paswan v. State of Jharkhand,
AIR 2004 SC 742. In that case the investigating officer had not sent the blood
samples collected from the spot for chemical examination. This Court held that
merely because the sample was not so sent may constitute a deficiency in the
investigation but the same did not corrode the evidentiary value of thé eye-
witnesses.

In Amar Singh v. Balwinder Singh and Ors., AIR 2003 SC 1164 the
investigating agency had not sent the firearm and the empties to the forensic
science laboratory for comparison. It was argued on behalf of the defence that
omission was a major flaw in the prosecution case sufficient to discredit
prosecution version. This Court, however, repelled that contention and held
that in a case where the investigation is found to be defective the Court has to
be more circumspect in evaluating the evidence. But it would not be right to
completely throw out the prosecution case on account of any such defects, for
doing so would amount to playing in the hands of the investigating officer who
may have kept the investigation designedly defective. This Court said:

“It would have been certainly better if the investigating
agency had sent the firearms and the empties to the
Forensic Science Laboratory for comparison. However, the
report of the ballistic expert would in any case be in the
nature of an expert opinion and the same is not conclusive.
The failure of the investigating officer in sending the firearms
and the empties for comparison cannot completely throw
out the prosecution case when the same is fully established
from the testimony of eye-withesses whose presence on
the spot cannot be doubted as they all received gunshot
injuries in the incident.”

We remain content with a reference to the following observations made by
this Court in Malkhansingh and Ors. v. State of M.P., AIR 2003 SC 2669:

“It is trite to say that the substantive evidence is the evidence
of identification in court. Apart from the clear provisions of
Section 9 of the Evidence Act, the position in law is well
settled by a catena of decisions of this Court. The facts,
which establish the identity of the accused persons, are
relevant under Section 9 of the Evidence Act. As a general
rule, the substantive evidence of a witness is the statement
made in court. The evidence of mere identification of the
accused person at the trial for the first time is from its very
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nature inherently of a weak character. The purpose of a
prior test identification, therefore, is to test and strengthen
the trustworthiness of that evidence. It is accordingly
considered a safe rule of prudence to generally look for
corroboration of the sworn testimony of witnesses in court
as to the identity of the accused who are strangers to them,
in the form of earlier identification proceedings. This rule of
prudence, however, is subject to exceptions, when, for
example, the court is impressed by a particular witness on
whose testimony it can safely rely, without such or other
corroboration. The identification parades belong to the stage
of investigation, and there is no provision in the Code of
Criminal Procedure which obliges the investigating agency
to hold, or confers a right upon the accused to claim a test
identification parade. They do not constitute substantive
evidence and these parades are essentially governed by
Section 162 of the Code of Criminal Procedure. Failure to
hold a test identification parade would not make inadmissible
the evidence of identification in court. The weight to be
attached to such identification should be a matter for the
courts of faet. In appropriate cases it may accept the
evidence of identification even without insisting on
corroboration. (See Kanta Prashad v. Delhi Admn., AIR 1958
SC 350, Vaikuntam Chandrappa v. State of A.P., AIR 1960
SC 1340, Budhsen v. State of U.P. (1970) 2 SCC 128 : (AIR
1970 SC 1321) and Rameshwar Singh v. State of J&K. (1971)
2 SCC 715) : (AIR 1972 SC 102)”

218. CRIMINAL PROCEDURE CODE, 1973 - Sections 156 and 173

(i) Investigation — Redirected to independent agency like CBI, even
after filing of charge sheet by the Apex Court or High Court.

(ii) In which Court submission of final report by CBI is to be done?
Held, it should be the Court in which the chargesheet is filed -
That Court should deal with all matters pertaining to trial of
accused and matters relating to Section 173 (8) of the Code in
accordance with law.

Narmada Bai v. State of Gujarat and Ors.
Judgment dated 08.04.2011, passed by the Supreme Court in Writ
Petition (Criminal) No. 115 of 2007, reported in AIR 2011 SC 1804

Held:

In Md. Anis v. Union of India and Ors., 1994 Supp (1) SCC 145, it has been
observed by this Court that:
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“5...... Fair and impartial investigation by an independent
agency, not involved in the controversy is the demand of
public interest. If the investigation is by an agency, which is
allegedly privy to the dispute, the credibility of the
investigation will be doubted and that will be contrary to
the public interest as well as the interest of justice....... "

“2...... Doubts were expressed regarding fairness of
investigation as it was feared that as the local police was
alleged to be involved in the encounter, the investigation
by an officer of the UP Cadre may not be impartial....”

in another decision of this Court in R.S. Sodhi v. State of U.P. & Ors., AIR
1994 SC 38, the following conclusion is relevant :

“2...... We have perused the events that have taken place
since the incidents but we are refraining from entering upon
the details thereof lest it may prejudice any party but we
think that since the accusations are directed against the
local police personnel it would be desirable to entrust the
investigation to an independent agency like the Central
Bureay of Investigation so that all concerned including the
retatives of the deceased may feel assured that an
independent agency is looking into the matter and that would
lend the final outcome of the investigation credibility.
However faithfully the local police may carry out the
investigation, the same will lack credibility since the
allegations are against them. It is only with that in mind
that we having thought it both advisable and desirable as
well as in the interest of justice to entrust the investigation
to the Central Bureau of Investigation forthwith and we do
hope that it would complete the investigation at an early
date so that those involved in the occurrences, one way or
the other, may be brought to book. We direct accordingly.....”

Iin both these decisions, this Court refrained from expressing any opinion
on the allegations made by either side but thought it wise to have the incident
investigated by an independent agency like the CBI so that it may bear credibility.
This Court felt that no matter how faithfully and honestly the local police may
carry out the investigation, the same will lack credibility as allegations were
directed against them. This Court, therefore, thought it both desirable and
advisable and in the interest of justice to entrust the investigation to the CBI so
that it may complete the investigation at an early date. It was clearly stated that
in so ordering no reflection either on the local police of the State Government
was intended. This Court merely acted in public interest.

The above decisions and the principles stated therein have been referred
to and followed by this Court in Rubbabuddin Sheikh State of Gujarat & Ors.,
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AIR 2010 SC 3175 where also it was held that considering the fact that the
allegations have been levelled against higher level police officers, despite the
investigation made by the police authorities of the State of Gujarat, ordered
investigation by the CBI. Without entering into the allegations levelled by either
of the parties, we are of the view that it would be prudent and advisabie to
transfer the investigation to an independent agency. It is trite law that accused
persons do not have a say in the matter of appointment of an investigation
agency. The accused persons cannot choose as to which investigation agency
must investigate the alleged offence commitied by them,

The other question relates to submission of a report by the CBI to this
Court and further monitoring in the case. Though in Rubabbudin Sheikh’s case
(supra), this Court directed the CBI that after investigation agency submits a
report to this Court and thereafter, further necessary orders will be passed in
accordance with the said report, in view of the principles laid down in series of
decisions by this Court, we are not persuaded to accept the course relating to
submission of report to this court and monitoring thereafter.

a) In Vineet Narain, AIR 1996 SC 3386, this Court held as
under :

“In case of persons against whom a prima facie case is
made out and a charge-sheet is filed in the competent court,
it is that court which will then deal with that case on merits,
in accordance with law.”

b) In Sushil Kumar Modi, AIR 1997 SC 1672, this Court
observed that the monitoring process in the High Court in
respect of the particular matter had come to an end with
the filing of the charge-sheet in the Special Court and the
matter relating to execution of the warrant issued by the
Special Court against Shri Laloo Prasad Yadav was a matter
only within the competence of the Special Court so that
there was no occasion for the High Court to be involved in
any manner with the execution of the warrant. By relying
on decision in Vineet Narain’s case (supra), this Court
reiterated that once a charge-sheet is filed in the competent
court after completion of the investigation, the process of
monitoring by this Court for the purpose of making the CBI
and other investigating agencies concemned perform their
function of investigating into the offences concerned comes
to an end; and thereafter it is only the court in which the
charge-sheet is filed which is to deal with all matters relating
to the trial of the accused, including matters falling within
the scope of Section 173(8) of the Code.

JOTI JOURNAL - AUGUST 2011- PART Ii v , 364



¢) In M.C. Mehta (Taj Corridor Scam) v. Union of India and
others, AIR 2007 SC 1087, this Court again reiterated the
same principle. The following conclusion is relevant :

“30. At the outset, we may state that this Court has
repeatedly emphasized in the above judgments that in
Supreme Court monitored cases this court is concerned
with ensuring proper and honest performance of its duty
by CB! and that this Court is not concerned with the merits
of the accusations in investigation, which are to be
determined at the trial on the filing of the charge-sheet in
the competent court, according to the ordinary procedure
prescribed by law... ..... ”

After saying so, this Court concluded :

“34. We, accordingly, direct CBI to place the evidence/
material collected by the investigating team along with the
report of the SP as required under Section 173 (2), Cr.P.C.
before the Court/Special Judge concerned who will decide
the matter in accordance with law.”

The above decisions make it clear that though this Court is competent to
entrust the investigation to any independent agency, once the investigating
agency complete their function of investigating into the offences, it is the Court
in which the charge-sheet is filed which is to deal with all matters relating to the
trial of the accused including matters falling within the scope of Section 173 (8)
of the Code. Thus, generally, this Court may not require further monitoring of
the case/investigation. However, we make it clear that if any of the parties
including the CBI require any further direction, they are free to approach this
Court by way of an application.

219. CRIMINAL PROCEDURE CODE, 1973 - Sections 178 and 179

Place of inquiry or trial — Proceedings under Section 498-A IPC -
Specific allegation by wife about cruelty at hands of husband and
his relatives at Ranchi - Her husband has taken him to her parental
home at Gaya with a threat of dire consequences for not fulfilling
their demand of dowry - In the light of Sections 178 and 179 offence
was a continuing one having been committed in more than one local
areas — One of the local areas being Gaya, so Magistrate at Gaya has
jurisdiction to proceed with criminal case instituted therein - In such
a continuing offence Section 178 Clause (c) attracted.

Sunita Kumari Kashyap v. State of Bihar & Anr.
Judgment dated 11.04.2011, passed by the Supreme Court in Criminal
Appeal No. 917 of 2011, reported in AIR 2011 SC 1674

Held:
We have already adverted to the details made by the appellant in the
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complaint. In view of the specific assertion by the appellant-wife about the ill-
treatment and cruelty at the hands of the husband and his relatives at Ranchi
and of the fact that because of their action, she was taken to her parental home
at Gaya by her husband with a threat of dire consequences for not fulfilling their
demand of dowry, we hold that in view of Sections 178 and 179 of the Code, the
offence in this case was a continuing one having been committed in more local
areas and one of the local areas being Gaya, the learned Magistrate at Gaya
has jurisdiction to proceed with the criminal case instituted therein. In other
words, the offence was a continuing one and the episode at Gaya was only a
consequence of continuing offence of harassment of ill-treatment meted out to
the complainant, clause (c) of Section 178 is attracted. Further, from the
allegations in the complaint, it appears to us that it is a continuing offence of iil-
treatment and humiliation meted out to the appellant in the hands of all the
accused persons and in such continuing offence, on some occasion all had
taken part and on other occasion one of the accused, namely, husband had
taken part, therefore, undoubtedly clause (c) of Section 178 of the Code is
clearly attracted. :

220. CRIMINAL PROCEDURE CODE, 1973 - Section 223 (d)
INDIAN PENAL CODE, 1860 — Section 149
Cross cases - Procedure in respect of cross cases explained.
When two criminal cases, wherein the prosecution versions are
materially different, contradictory and mutually exclusive are
submitted in a Court, then they should be tried together but not
consolidated - If these two cases are arising out of the same incident
by way of two FIRs, the investigating officer should bring this fact to
the notice of the trial Judge to avoid gross injustice to the parties
concerned.

Kuldip Yadav and others v. State of Bihar , |
Judgment dated 11.04.2011 passed by the Supreme Court in Criminal
Appeal No. 531 of 2005, reported in (2011) 5 SCC 324

Held:

In order to understand the above issue, it is useful to refer to Section
223 (d) of the Code which reads as under: :

“223. What persons may be charged jointly. — The following
persons may be charged and tried together, namely:

(a)-(c) * * _ *

(d) persons accused of different offences commltted in the.
course of the same transaction;

(e)-(g) * : * 'S
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The above provision has been interpreted by this Court in the following
decision. In Harjinder Singh v. State of Punjab, (1985) 1 SCC 422 the question
before the Court was whether under Section 223 of the Code it is permissible
for the Court to club and consolidate the case on a police challan and the case
on a complaint where the prosecution versions in the police challan case and
the complaint case are materially different, contradictory and mutually exclusive.
The question was whether the Court should in the facts and circumstances of
the case direct that the two cases should be tried together but not consolidated
i.e. the evidence be recorded separately in both cases and they may be disposed
of simultaneously except to the extent that the witnesses for the prosecution
which are common to both may be examined in one case and their evidence be
read as evidence in the other.

After analyzing the factual details, this Court has concluded : [Harjinder
Singh case (supra)]

“8. In the facts and circumstances of this particular case

~ we feel that the proper course to adopt is to direct that the
two cases should be tried together by the learned Additional
Seéssions Judge but not consolidated i.e. the evidence
should be recorded separately in both the cases one after
the other except to the extent that the witnesses for the
prosecution who are common to both the case be examined
in one case and their evidence be read as evidence in the
other. The learned Additional Sessions Judge should after
recording the evidence of the prosecution witnesses in one
case, withhold his judgment and then proceed to record
the evidence of the prosecution in the other case. Thereafter
he shall proceed to simuitaneously dispose of the cases by
two separate judgments taking care that the judgment in

~ one case is not based on the evidence recorded in the other
case’

In Balbir v. State of Haryana, (2000) 1 SCC 285 this Court considered clauses
(a) and (d) of Section 223 of the Code and held that :

‘. the primary condition is that persons should have been
accused either of the same offence or of different offences
‘committed in the course of the same transaction’. The
expression advisedly used is ‘in the course of the same
transaction’. That expression is not akin to saying ‘in respect
of the same subject-matter’. For several offences to be part
of the same transaction, the test which has to be applied is
whether they are so related to one another in point of
purpose or of cause and effect, or as principal and
subsidiary, so as to result in one continuous action. Thus,
where there is a commonality of purpose or design, where
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there is a continuity of action, then all those persons
involved can be accused of the same or different offences

LR

‘committed in the course of the same transaction’.

In Lalu Prasad v. State, (2003) 11 SCC 786 this Court held that amalgamation
of cases under Section 223 is discretionary on the part of the trial Magistrate
and he has to be satisfied that persons would not be prejudicially affected and
that it is expedient to amalgamate cases.

Regarding the argument based on Section 210(2) of the Code, it is useful
to refer to the decision of this Court in Pal v. State of U.P., (2010) 10 SCC 123
which reads as under :

“27. Sub-section (2) of Section 210 provides that if a report
is made by the investigating officer under Section 173 and
on such report cognizance of any offence is taken by the
Magistrate against any person, who is an accused in a
complaint case, the Magistrate shall inquire into or try the
two cases together, as if both the cases had been instituted
on a police report. Sub-section (3) provides that if the police
report does not relate to any accused in the complaint case,
or if the Magistrate does not take cognizance of any offence
on a police report, he shall proceed with the inquiry or trial
which was stayed by him, in accordance with the provisions
of the Code.

28. Although it will appear from the above that under
Section 210 CrPC, the Magistrate may try the two cases
arising out of a police report and a private complaint
together, the same, in our view, contemplates a situation
where having taken cognizance of an offence in respect of
an accused in a complaint case, in a separate police
investigation such a person is again made an accused, then
the Magistrate may inquire into or try together the complaint
case and the case arising out of the police report as if both
the cases were instituted on a police report. That, however,
is not the fact situation in the instant case, since the accused
are different in the two separate proceedings and the
situation has, in fact, arisen where prejudice in all possibility
is likely to be caused in a single trial where a person is both
an accused and a witness in view of the two separate
proceedings out of which the trial arises.

* o : * *

30. ... ‘As was observed in Harijinder Singh (supra) case
clubbing and consolidating the two cases, one on a -police
challan and the other on a complaint, if the prosecution
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versions in the two cases are materially different,
‘contradictory and mutually exclusive, should not be
consolidated but should be tried together with the evidence
in the two cases being recorded separately, so that both

the cases could be disposed

of simultaneously”

In case on hand, we have already noted that the investigation was
conducted by the same |0 in respect of the incident that took place on
28-4-1997 at Khalihan. Though in the cross-case, that is, FIR No. 12 of 1997, a
complaint was made on the next day i.e. on 29-4-1997 at about 5.30 a.m., from

the materials available, both the cases

relate to the incident that took place at

9 a.m. on 28-4-1997 which is also clear from the following information:

FIR No. 11 of 1997, PS Govindpur

FIR No. 12 of 1997, PS Govindpur

Informant Naresh Yadav (PW9)

Informant Sunil Yadav (A-9 in FIR
No. 11 of 1997)

Charge-sheet submitted on 30-6-1997
Charge was framed on 19-3-1999
Date of judgment of the

trial court: 27-6-2000

Accused persons

Brahamdeo Yadav alias Bhonu
Yadav (gun)

Darogi Mahto (gun)

Maho Yadav (gun)

Sunil Yadav s/o Bale Yadav (gun)
Paro Mahto (lathi)

—

Kuldeep Yadav (gandasa)
Sudhir Yadav (bhala)
Bale Yadav (gandasa)

Sunil Yadav s/o Musafir Yadav (saif)
(Informant in FIR no. 12 of 1997)
10. Shiv Nandan Yadav (gandasa)

. Suraj Yadav (bhala)

© OoNO ORrOD

Injury to deceased Suresh

1. An oral lacerated waund of %"
diameter with inverted and charred

uncertain depth i.e. wound of entry.
Multiple bruises of size 3" x 2" to
1”7 x %" four in number over back,
right lower chest and abdomen.

margin, %" right to umbilicus of|

Charge-sheet submitted on17-12-1997
Date of judgment of the trial court:
18-11-2009

Accused persons

1. Upendra Yadav (pistol)

Rambalak Yadav (gun)
Basudev Yadav (gandasa)
Anil Yadav (gandasa)
Bindeshwar Yadav alias
Manager Yadav (gandasa)
Ganauri Yadav (gandasa)
- Damodar Yadav (stick)
Suresh Yadav (stick)
Umesh Yadav (stick)

oM

©®NO

10. Muni Yadav (gandasa) .
11. Naresh Yadav (gandasa)
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Injured persons Injured persons
1. PW 3 Ganauri Yadav (A-6 in FIR| 1. Brahamdeo Yadav alias Bhonu

No. 12 of 1997) Yadav (A-1in FIR No. 11 of 1997)
2. PW 4 Bindeshwar Yadav alias| 2. Sunil Yadav (A-9 in FIR No. 11 of
Manager Yadav (A-5 in FIR No. 12 1997)

of 1997) ,
3. PW 7 Munshi Yadav (A -10 in FIR| 3- Musafir Yadav
No. 12 of 1997)
4. PW 9 Naresh Yadav (A-11 in FIR
No. 12 of 1997)

In view of the above factual details coupled with the statements made by
the prosecution witnesses and in the light of the principles enunciated by this
Court, the investigating officer ought to have brought to the notice of the trial
Judge about the two FIRs arising out of the same incident to avoid gross injustice
to the parties concerned.

o
*221. CRIMINAL PROCEDURE CODE, 1973 —~ Section 273
Evidence to be taken in presence of accused — Evidence recorded in
trial of co-accused cannot be utilized in trial of absconding accused
who subsequently appeared before the Court and is facing trial before
the same Court and that evidence whatever may be, cannot be
accepted against absconding accused.

Jitendra Goyal v. State of M.P & Anr.
Judgment dated 03.03.2011 passed by the High Court of M.P. in
M. Cr. C. No. 1286 of 2011, reported in ILR (2011) MP 1610

222. CRIMINAL PROCEDURE CODE, 1973 — Section 299 (1) and (2)
When prosecution may rely on evidence recorded in earlier trial
" against co-accused? Held, the evidence may be used subject to
establishment of existence of any of the conditions precedent as
prescribed in Section 299 CrPC.

Central Bureau of Investigation v. Abu Salem Ansari and another
Judgment dated 06.02.2009 passed by the Supreme Court in Criminal
Appeal No. 328 of 2009 reported in (2011) 4 SCC 426

Held:

- The first respondent is an accused in a case pendlng before the Designated
Court in Bombay under the TADA Act. It appears that the first respondent was
absconding and was arrested in a foreign country. He was extradited and brought
to India on 11.11.2005 and by that time the trial of the other accused was over.

The prosecution wanted to rely on the evidence recorded by the Designated
Court in the earlier trial conducted wherein the first respondent was not present
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as an accused. By the impugned order, the learned Judge, Designated Court,
held that the prosecution may rely on the earlier evidence recorded in the earlier
trial against the first respondent subject to establishment of existence of any of
conditions precedent as described in second part of Section 299 of the Code of
Criminal Procedure (Cr.P.C.). This order is challenged before us by CBI.

Section 299 CrPC reads as under :

“299. Record of evidence in absence of accused. — (1) If it is
proved that an accused person has absconded, and that
there is no immediate prospect of arresting him, the court
competent to try or commit for trial, such person for the
offence complained of may, in his absence, examine the
witnesses (if any) produced on behalf of the prosecution,
and record their depositions and any such deposition may,
on the arrest of such person, be given in evidence against
him on the inquiry into, or trial for, the offence with which
he is charged, if the deponent is dead or incapable of giving
evidence or cannot be found or his presence cannot be
procured without an amount of delay, expense or
inconvenience which, under the circumstances of the case,
would be unreasonable.

(2) If it appears that an offence punishable with death or
imprisonment for life has been committed by some person
or persons unknown, the High Court or the Sessions Judge
may direct that any Magistrate of the First Class shall hold
an inquiry and examine any witnesses who can give
evidence concerning the offence and any depositions so
taken may be given in evidence against any person who is
subsequently accused of the offence, if the deponent is
dead or incapable of giving evidence or beyond the limits
on India.”

As regards the first respondent, sub-section (1) of Section 299 would apply
as he, an accused person, was absconding, his case is already split up and has
to undergo the trial. Obviously, the evidence adduced in the earlier trial cannot
be used against the first respondent except as provided in sub-section (1) of
Section 299 CrPC. In the circumstances if the absconding accused appears again,
the prosecution witnesses have to be examined afresh. But, if the deponent is
dead or incapable of giving evidence or cannot be found or his presence cannot be
procured without an amount of delay, expense or inconvenience, the prosecution
would be justified in relying on the evidence already on record taken in the earlier
trial in the absence of the absconding accused.

In the present case, sub-section (2) of Section 299 CrPC has no application.
Therefore, we make it clear that the prosecution may rely on the earlier evidence
recorded in the earlier trial against the first respondent subject to establishment
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of existence of any of the conditions precedent as described in first part of
Section 299 CrPC.

223. CRIMINAL PROCEDURE CODE, 1973 ~ Sections 437 and 439
Cancellation of bail - Grounds therefor — Held, very cogent and
overwhelming circumstances are necessary for order directing
cancellation of bail already granted.

Central Bureau of Investigation, Hyderabad v. Subramani
Gopalakrishnan and another

Judgment dated 21.04.2011 passed by the Supreme Court in Criminal
Appeal No. 985 of 2011, reported in (2011) 5 SCC 296

Held:

It is also relevant to note that there is difference between yardsticks for
cancellation of bail and appeal against the order granting bail. Very cogent and
overwhelming circumstances are necessary for an order directing the
cancellation of bail already granted. Generally speaking, the grounds for
cancellation of bail are, interference or attempt to interfere with the due course
of administration of justice or evasion or attempt to evade the due course of
justice or abuse of the concessions granted to the accused in any manner.
These are all only few illustrative materials. The satisfaction of the court on the
basis of the materials placed on record of the possibility of the accused
absconding is another reason justifying the cancellation of bail. In other words,
bail once granted should not be cancelled in a mechanical manner without
considering whether any supervening circumstances have rendered it no longer
conducive to a fair trial to allow the accused to retain his freedom by enjoying
the concession of bail during the trial.

224. CRIMINAL TRIAL:

EVIDENCE ACT, 1872 ~ Section 118

OATHS ACT, 1873 - Section 5

Child witness

(i) Every witness is competent to depose unless the Court considers
that he is prevented from understanding the question put to
him or from giving rational answers by reason of tender age,
extreme old age; disease; whether of body or mind or any other
cause of the same kind - There is always competency in fact
unless the Court considers it otherwise. o

- (ii) Court may rely upon the evidence of child witness in case his

disposition inspires confidence of Court and -there is no
embellishment or improvements — Court can reject his/her
statement partly or fully only in case where there is evidence on
record to. show that the child has been tutored.
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State of Madhya Pradesh v. Ramesh and another
Judgment dated 18.03.2011 passed by the Supreme Court in Criminal
Appeal No. 1289 of 2005, reported in (2011) 4 SCC 786

Held:

In Rameshwar v. State of Rajasthan, AIR 1952 SC 54 this Court examined
the provisions of Section 5 of the Oaths Act, 1873 and Section 118 of the
Evidence Act, 1872 and held that every witness is competent to depose unless
the court considers that he is prevented from understanding the question put to
him, or from giving rational answers by reason of tender age, extreme old age,
disease whether of body or mind or any other cause of the same kind. There is
always competency in fact unless the court considers otherwise. The Court
further held as under:

“11. ... it is desirable that Judges and Magistrates should
always record their opinion that the child understands the
duty of speaking the truth and state why they think that,
otherwise the credibility of the witness may be seriously
affected, so much so, that in some cases it may be
necessary to reject the evidence altogether. But whether
the Magistrate or Judge reaily was of that opinion can, |
think, be gathered from the circumstances when there is
no formal certificate.”

In Mangoo v. State of M.P., AIR 1995 SC 959, this court while dealing with
the evidence of a child witness observed that there was always scope to tutor
the child, however, it cannot alone be a ground to come to the conclusion that the
child witness must have been tutored. The Court must determine as to whether the
child has been tutored or not. It can be ascertained by examining the evidence and
from the contents thereof as to whether there are any traces of tutoring.

In Panchhi v. State of U.P., AIR 1998 SC 2726, this Court while placing
reliance upon alarge number of its earlier judgments observed that the testimony
of a child witness must find adequate corroboration before it is relied on. However,
it is more a rule of practical wisdom than of law. It cannot be held that

“the evidence of a child witness would always stand
irretrievably stigmatised. It is not the law that if a witness is
a child, his evidence shall be reiected, even if it is found
reliable. The law is that evidence of a child witness must be
evaluated more carefully and with greater circumspection
because a child is susceptible to be swayed by what others
tell him and thus a child witness is an easy prey to tutoring”

In Nivrutti Pandurang Kokate v. State of Maharashtra, AIR 2008 SC 1460
following the observation made in Ratansinh Dalsukhbhai Nayak v. State of
Gu;arat (2004) 1 SCC 64, it was held as under: :
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“The decision on the question whether the child witness
has sufficient intelligence primarily rests with the trial Judge
who notices his manners, his apparent possession or lack
of intelligence, and the said Judge may resort to any
examination which will tend to disclose his capacity and
intelligence as well as his understanding of the obligation
of an oath. The decision of the trial court may, however, be
disturbed by the higher court if from what is preserved in
the records, it is clear that his conclusion was erroneous.
This precaution is necessary because child witnesses are
amenable to tutoring and often live in a world of make-
believe. Though it is an established principle that child
witnesses are dangerous witnesses as they are pliable and
liable to be influenced easily, shaped and moulded, but it is
also an accepted norm that if after careful scrutiny of their
evidence the court comes to the conclusion that there is
an impress of truth in it, there is no obstacle in the way of
accepting the evidence of a child witness.”

The evidence of a child must reveal that he was able to discern between
right and wrong and the court may find out from the cross-examination whether
the defence lawyer could bring anything to indicate that the child could not
differentiate between right and wrong. The court may ascertain his suitability as
a witness by putting questions to him and even if no such questions had been
put, it may be gathered from his evidence as to whether he fully understood the
implications of what he was saying and whether he stood discredited in facing a
stiff cross-examination. A child witness must be able to understand the sanctity of
giving evidence on oath and the import of the questions that were being put to him.
(Vide Himmat Sukhadeo Wahurwagh v. State of Maharashtra, AIR 2009 SC 2292).

In State of U.P. v. Krishna Master, AIR 2010 SC 3071 this Court held that
there is no principle of law that it is inconceivable that a child of tender age
would not be able to recapitulate the facts in his memory. A childYs always
receptive to abnormal events which take place in his life and would never forget
those events for the rest of his life. The child may be able to recapitulate carefully
and exactly when asked about the same in the future. In case the child explains
the relevant events of the crime without improvements or embellishments, and
the same inspire confidence of the court, his deposition does not require any
corroboration whatsoever. The child at a tender age is incapable of having any
malice or ill will against any person. Therefore, there must be something on
record to satisfy the court that something had gone wrong between the date of
incident and recording evidence of the child witness due to which the witness
wanted to implicate the accused falsely in a case of a serious nature.

Part of the statement of a child witness, even if tutored, can be relied upon,
if the tutored part can be separated from the untutored part, in case such
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remaining untutored part inspires confidence. In such an eventuality the untutored
part can be believed or at least taken into consideration for the purpose of
corroboration as in the case of a hostile witness. [Vide Gagan Kanojia v. State of
Punjab, (2006) 13 SCC 516.]

in view of the above, the law on the issue can be summarised to the effect
that the deposition of a child witness may require corroboration, but in case his
deposition inspires the confidence of the court and there is no embellishment or
improvement therein, the court may rely upon his evidence. The evidence of a
child witness must be evaluated more carefully with greater circumspection
because he is susceptible to tutoring. Only in case there is evidence on record
to show that a child has been tutored, the court can reject his statement partly
or fully. However, an inference as to whether child has been tutored or not, can
be drawn from the contents of his deposition.

*225. CRIMINAL TRIAL:

(i) Credibility of injured witness — The evidence of an injured witness

must be given due weightage being a stamped witness, thus, his
presence cannot be doubted.
His statement is generally considered to be very reliable and it
is unlikely that he would spare the actual assailant in order to
falsely implicate someone else — The testimony of an injured
witness has its own relevancy and efficacy as he has sustained
injuries at the time and place of occurrence and this lends
support to his testimony that he was present during the
occurrence — Thus, the testimony of an injured witness is
accorded a special status in law — The witness would not like or
want to let his actual assailant go unpunished merely to
implicate a third person falsely for the commission of the offence
—-Thus, the evidence of the injured witness should be relied upon
unless there are grounds for the rejection of his evidence on
the basis of major contradictions and discrepancies therein.

(ii) Appreciation of evidence - Principles regarding contradictions,
inconsistencies and exaggerations and embellishments restated.

In all criminal cases, normal discrepancies are bound to occur
in the depositions due to lapse of time or due to mental
disposition such as shock and horror at the time of occurrence
— Where the omissions amount to contradictions, in material
particulars i.e. go to the root of the case/materially affect the
trial or core of the prosecution’s case, creating a serious doubt
about the truthfulness of the witness and other witnesses also
make material improvement while deposing in the court, such
evidence cannot be safe to rely upon - However, minor
contradictions, inconsistencies, embellishments or
improvements on trivial matters which do not affect the core of
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the prosecution case, should not be made a ground on which
the evidence can be rejected in its entirety — The court has to
form its opinion about the credibility of the witness and record
a finding as to whether his deposition inspires confidence.
Exaggerations per se do not render the evidence brittle — But it
can be one of the factors to test the credibility of the prosecution
version, when the entire evidence is put in a crucible for being
tested on the touchstone of credibility — Mere marginal variations
in the statements of a withess cannot be dubbed as
improvements as the same may be elaborations of the statement
made by the witness earlier.
(iii) Effect of not naming the accused in FIR restated.

It is a settled legal proposition that an FIR is not an
encyclopaedia of the entire case — It may not and need not
contain all the details ~ Naming of the accused therein may be
important but not naming of the accused in FIR may not be a
ground to doubt the contents thereof in case the statement of
the witness is found to be trustworthy — The court has to
determine after examining the entire factual scenario whether a
person has participated in the crime or has falsely been
implicated — The informant fully acquainted with the facts may
lack necessary skill or ability to reproduce details of the entire
incident without anything missing from this — Some people may
miss even the most important details in narration — Therefore,
incase the informant fails to name a particular accused in the
FIR, this ground alone cannot tilt the balance of the case in
favour of the accused. [Vide Rotash v. State of Rajasthan, (2006)
12 SCC 64 and Ranjit Singh v. State of M.P., (2011) 4 SCC 336]

State of Uttar Pradesh v. Naresh and others
Judgment dated 08.03.2011 passed by the Supreme Court in Criminal
Appeal No. 674 of 2006, reported in (2011) 4 SCC 324

226. CRIMINAL TRIAL:

Identification by voice — The evidence of voice identification is at
best suspect if not, wholly unreliable — Accurate voice identification
is much more difficult than visual identification — It is prone to such
extensive and sophisticated tampering, doctoring and editing that
the reality can be completely replaced by fiction — Therefore, the
Courts have to be extremely cautious in basmg a conviction purely
on the evidence of voice identification -~ Apart from that, it should
be kept in mind that tape recorded evidence can only be used as a
-corroborated evidence — The importance of the precautions which
are necessary to be taken in placing any reliance on evidence of voice
identification restated.
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Nilesh Dinkar Paradkar v. State of Maharashtra
Judgment dated 09.03.2011 passed by the Supreme Court in Criminal
Appeal No. 537 of 2009, reported in (2011) 4 SCC 143

Held:

This Court, in a number of judgments emphasized the importance of the
precautions, which are necessary to be taken in placing any reliance on the
evidence of voice identification.

In Ziyauddin Burhanuddin Bukhari v. Brijmohan Ramdass Mehra, (1976) 2
SCC 17, this Court made following observations:

“19. We think that the High Court was quite right in holding that
the tape-records of speeches were ‘documents’, as defined
by Section 3 of the Evidence Act, which stood on no different
footing than photographs. And that they were admissible
in evidence on satisfying the following conditions:

(a) The voice of the person alleged to be speaking must
be duly identified by the maker of the record or by
others who know it.

(b) Accuracy of what was actually recorded had to be
proved by the maker of the record and satisfactory
evidence, direct or circumstantial, had to be proved
by the maker of the record and satisfactory evidence,
direct or circumstantial, had to there so as to rule out
possibilities of tampering with the record.

(c) The subject-matter recorded had to be shown to be
relevant according to rules of relevancy found in the
Evidence Act.”

In Ram Singh v. Col. Ram Singh, 1985 Supp SCC 611, again this Court
stated some of the conditions necessary for admissibility of tape-recorded
statements, as follows:

“(1) The voice of the speaker must be duly identified by the
maker of the record or by others who recognize his voice. In
other words, it manifestly follows as-a logical corollary that
the first condition for the admissibility of such a statement is
to identify the voice of the speaker. Where the voice has been

- denied by the maker it will require very strict proof to determine
whether or not it was really the voice of the speaker.

(2) The accuracy of the tape-recorded statement has to be
- proved by the maker of the record by satisfactory evidence
— direct or circumstantial.

(3) Every possibility of tampering with or erasure of a part of a
tape-recorded statement must be ruled out otherwise it may
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render the said statement out of context and, therefore,
inadmissible.

(4) The statement must be relevant according to the rule of
the Evidence Act.

(5) The recorded cassette must be carefully sealed and kept
in safe or official custody.

(6) The voice of the speaker should be clearly audible and not
lost or distorted by other sounds or disturbances.”

In Ram Singh’s case (supra) this Court also notices with approval the
observations made by the Court of Appeal in England in R. v. Maqsud Ali, (1965)
2 All ER 464. In the aforesaid case, Marshall, J. observed thus:

“..... We can see no difference in principle between a tape
recording and a photograph. In saying this we must not be
taken a saying that such a recording can be proved and
the voices recorded properly identified; provided also that
the evidence is relevant and otherwise admissible, we are
satisfied that a tape recording is admissible in evidence.
Such evidence should always be regarded with some
caution and assessed in the light of all the circumstances
of each case. There can be no question of laying down any
exhaustive set of rules by which the admissibility of such
evidence should be judged’”

To the same effect is the judgment in R. v. Robson, (1972) 2 All ER 699, whibh
has also been approved by this Court in Ram Singh’s case (supra). In this judgment,
Shaw, J delivering the judgment of the Central Criminal Court observed as follows:

“... The determination of the question is rendered the more
difficult, because tape recordings may be altered by the
transposition, excision and insertion of words or phrases
and such alterations may escape detection and even elude
it on examination by technical experts.”

Chapter 14 of Archbold Criminal Pleading, Evidence and Practice, 2010
Edn. at pp. 1590-91 discusses the law in England with regard to evidence of
identification. Section 1 of this Chapter deals with visual identification and Section
2 relates to voice identification. Here again, it is emphasizes that voice
identification is more difficult than visual identification. Therefore, the precautions
to be observed should be even more stringent than the precautions which ought
to be taken in relation to visual identification. Speaking of lay listeners (including
police officers), it enumerates the factors which would be relevant to judge the
ability of such lay listener to correctly identify the voices. These factors include:

“(a) the quality of the recording of the disputed voice,
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(b) the gap in time between the listener hearing the known
voice and his attempt to recognize the disputed voice.

(c) the ability of the individual to identify voices in general
(research showing that this varies from person to person),

(d) the nature and duration of the speech which is sought to
be identified, and

(e) the familiarity of the listener with the known voice; and even
a confident recognition of a familiar voice by a way listener
may nevertheless be wrong.”

The Court of Appeal in England in R. v. Chenia. (2004) 1 All ER 543 and
R. v. Flynn, 2008 EWCA Cri 970 has reiterated the minimum safeguards which
are required to be observed before a court can place any reliance on the voice
identification evidence, as follows:

“(a) the voice recognition exercise should be carried out by
someone other than the officer investigating the offence;

(b) proper records should be kept of the amount of time spent
in contact with the suspect by any officer giving voice
recognition evidence, of the date and time spent by any
such officer in compiling any transcript of a covert recording,
and of any annotations on a transcript made by a listening
officer as to his views as to the identity of a speaker; and

(c) any officer attempting a voice recognition exercise should
not be provided with a transcript bearing the annotations
of any other officer”

In America, similar safeguards have been evolved through a series of
judgments of different courts. The principles evolved have been summed up in
American Jurisprudence 2d (Vol. 29) in regard to the admissibility of tape-
recorded statements, which are stated as under:

“The cases are in general agreement as to what constitutes
a proper foundation for the admission of a sound recording,
and indicate a reasonably strict adherence to the rules
prescribed for testing the admissibility of recordings, which
have been outlined as follows:

(17 a showing that the recording device was capable of
taking testimony;

(2) a showing that the operator of the device was
competent,

(3) establishment of the authenticity and correctness of
the recording;

(4) a showing that changes, additions, or deletions have
not been made;
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(5) a showing of the manner of the preservation of the
recording;

(6) identification of the speakers; and

(7) a showing that the testimony elicited was voluntarily
made without any kind of inducement.

.... However, the recording may be rejected if it is so
inaudible and indistinct that the jury must speculate as to
what was said.”

This apart, in Mahabir Prasad Verma v. Dr. Surinder Kaur, (1982) 2 SCC
258, this Court has laid down that tape-recorded evidence can only be used as
corroboration evidence. In SCC para 22, it is observed as follows:

“22. ....Tape-recorded conversation can only be relied upon
as corroborative evidence of conversation deposed by any
of the parties to the conversation and in the absence of
evidence of any such conversation, the tape-recorded
conversation is indeed no proper evidence and cannot be
relied upon. In the instant case, there was no evidence of
any such conversation between the tenant and the husband
of the landlady; and in the absence of any such
conversation, the tape-recorded conversation could be no
proper evidence.”

In our opinion, the evidence of voice identification is at best suspect if not,
wholly unreliable. Accurate voice identification is much more difficult than visual
identification. Itis prone to such extensive and sophisticated tampering, doctoring
and editing that the reality can be completely replaced by fiction. Therefore, the
courts have to be extremely cautious in basing a conviction purely on the
evidence of voice identification. '

*227. CRIMINAL TRIAL:
Identification of dead body/corpus delicti — For identification of dead
body/corpus delicti, scientific methods of (i) DNA fingerprinting; (ii)
Dental examination; and (iii) Super-imposition technique were applied
— On the basis of circumstantial evidence, the body parts recovered
from different places were found belonged to one person only, namely,
the deceased.

Inspector of Police, Tamil Nadu v. John David
Judgment dated 20.04.2011 passed by the Supreme Court in Criminal
Appeal No. 384 of 2002, reported in (2011) 5 SCC 509

; ° A
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228. EVIDENCE ACT, 1872 — Section 3
Child witness ~ If there is no inherent defect in testimony of child
witness, merely because the witness is a child, her testimony cannot
be disbelieved — Evidence of daughter of appellant duly corroborated
by medical evidence — No material to show that she was tutored by
any person — Evidence of child witness worth reliable.

Ramkishun v. State of M.P.
Judgment dated 16.11.2010 passed by the High Court of M.P. in
Criminal Appeal No. 557 of 2002, reported in ILR (2011) M.P. 1277 (DB)

Held:

The Supreme Court in Ratansinh Dalsukhbhai Nayak v. State of Gujarat,
(2004) 1 SCC 64 has held that if there is no inherent defect in the testimony of a
child witness, merely because the witness is a child, her testimony cannot be
disbelieved. According to us, in order to rely on the testimony of a child witness
it is to be gathered by scrutinizing his or her testimony as to whether he or she
is a tutored witness and is concealing the reality or not and if on both the tests
the hallmark of the testimony of child witness is proven, there is no bar under
the law to disbelieve his or her statement on account of the fact that the witness
is a child. In this context reliance has been rightly placed by the learned Public
Prosecutor, on the latest pronouncement Rameshbhai Chandubhai Rathod v.
State of Gujarat, 2009 (3) Supreme 585 wherein in paras 12 and 13 it has been
held as under:-

“12. Even earlier than that, this Court in Dattu Ramrao
Sakhare and others vs. State of Maharashtra, (1997) 5 SCC
341, has held that there is no rule of practice that the
evidence of a child witness needs corroboration in order to
base conviction on it. However, as a rule of prudence, the
Court insists it is desirable to have corroboration from other
dependable evidence.

13. In Suryanarayana v. State of Karnataka, (2001) 9 SCC
129, this Court held that corroboration of the testimony of a
child witness is not a rule but is a measure of caution and
prudence.”

229. EVIDENCE ACT, 1872 - Sections 32 and 3
INDIAN PENAL CODE, 1860 - Section 300
(i) Dying declaration — Not in question and answer form and
absence of certificate of fithess by doctor — That would not
render the dying declaration unreliable — The certification by
doctor is a rule of caution, which has been duly observed by
the Tehsildar/Magistrate, who recorded the statement.
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(ii) Appreciation of evidence — Medical evidence and direct evidence
- Inconsistent — PW2 and PW3 have stated that the appellant
had fired only once from his licensed double barreled gun - Dr.
PW5 and PW10 have stated that deceased had suffered multiple
gunshot injuries — After due appreciation, in light of medical
jurisprudence, there is no inconsistency found by Trial Court —
1t is proper.

(iii) Murder trial — Appreciation of evidence — Both the direct witness
described incident graphically and their testimony has been duly
corroborated by dying declaration and the medical evidence -
Finding upheild — Does not call for any interference.

Om Pal Singh v. State of U.P. _
Judgment dated 09.11.2010, passed by the Supreme Court in Criminal
Appeal No. 973 of 2003, reported in AIR 2011 SC 1562

Held:

The trial court as well as the High Court have also considered the
submissions as to whether injury No. 9 was inconsistent with the ocular versions
that only one shot was fired by the appellant. It was also sought to be submitted
before us that injury No. 9 is definitely from a different weapon. This according
to Senior Advocate for the Respondent would clearly show that the genesis of the
crime has been suppressed by the prosecution. The trial court as well as the High
Court, upon consideration of the same submission have concluded that both the
doctors examined i.e. PW-5 and PW-10 were not ballistic experts. They were not
able to state as to whether the injuries were caused by a single shot from a double-
barrelled gun. Relying on “Modi’s Medical Jurisprudence and Toxicology” (19th
Ed. Pg. 221), the trial court has concluded that when a projectile strikes the body at
a right angle, it is circular and oval when it strikes the body obliquely. Dr. V.P.
Kulshrestha, PW — 5, in his injury report has stated that injury No. (i) is 2 cm x 2 cm
muscle deep and is on right shoulder. According to him, if this peliet had moved
slightly to the inner side, it would have caused injury on the right side of the neck
like injury No. 9 on the left side. This apart, it is not disputed that all the other
injuries on the deceased could have been caused by a single shot from a double-
barrefled gun. Both the trial court as well as the High Court has held that the
medical evidence is consistent with the ocular evidence. We did not see any reason
to interfere with the findings recorded by both the Courts.

This Court in Laxman v. State of Maharashtra, AIR 2002 SC 2973, has
enumerated the circumstances in which the dying declaration can be accepted.
We may notice here the observations made in the Paragraph 3, which are as under :-

The juristic theory regarding acceptability of a dying
declaration is that such declaration is made in extremity,
when the party is at the point of death and when every
hope of this world is gone, when every motive to falsehood
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is silenced, and the man is induced by the most powerful
consideration to speak only the truth. Notwithstanding the
same, great caution must be exercised in considering the
weight to be given to this species of evidence on account
of the existence of many circumstances which may affect
their truth. The situation in which a man is on the deathbed
is s0 solemn and serene, is the reason in law to accept the
veracity of his statement. It is for this reason the
requirements of oath and cross-examination are dispensed
with. Since the accused has no power of cross-examination,
the courts insist that the dying declaration should be of such
a nature as to inspire full confidence of the court in its
truthfulness and correctness. The court, however, has
always to be on guard to see that the statement of the
deceased was not as a result of either tutoring or prompting
or a product of imagination. The court also must further
- decide that the deceased was in a fit state of mind and had
the opportunity to observe and identify the assailant.
Normally, therefore, the court in order to satisfy whether
the deceased was in a fit mental condition to make the dying
declaration looks up to the medical opinion. But where the
eyewitnesses state that the deceased was in a fit and
conscious state to make the declaration, the medical opinion
will not prevail, nor can it be said that since there is no
certification of the doctor as to the fitness of the mind of
the declarant, the dying declaration is not acceptable. A
dying declaration can be oral or in writing and any adequate
method of communication whether by words or by signs or
otherwise will suffice provided the indication is positive and
definite. In most cases, however, such statements are made
orally before death ensues and is reduced to writing by
someone like a Magistrate or a doctor or a police officer.
When it is recorded, no oath is necessary nor is the
presence of a Magistrate absolutely necessary, although
to assure authenticity it is usual to call a Magistrate, if
available for recording the statement of a man about to
die. There is no requirement of law that a dying declaration
must necessarily be made to a Magistrate and when such
statement is recorded by a Magistrate there is no specified
statutory form for such recording. Consequently, what
evidential value or weight has to be attached to such
statement necessarily depends on the facts and
circumstances of each particular case. What is essentially
required is that the person who records a dying declaration
must be satisfied that the deceased was in a fit state of
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mind. Where it is proved by the testimony of the Magistrate
that the declarant was fit to make the statement even without
examination by the doctor the declaration can be acted upon
provided the court ultimately holds the same to be voluntary
and truthful. A certification by the doctor is essentially a
rule of caution and therefore the voluntary and truthful
nature of the declaration can be established otherwise.

*230. EVIDENCE ACT, 1872 - Section 32 (1)

231.

CRIMINAL PROCEDURE CODE, 1973 —~ Sections 161 and 162
Statement recorded under Section 161 CrPC if satisfy the conditions
of Section 32 (1) of the Evidence Act, would be treated as dying
declaration after the death of the maker - Sections 161 and 162 CrPC
admittedly provide for a restrictive use of the statements recorded
during the course of the investigation but sub-section (2) of Section
162 deals with the situation where the maker of the statement dies
and a bare perusal of this provision when read with Section 32 of the
Evidence Act would reveal that the statement of a person recorded
under Section 161 would be treated as a dying declaration after his
death.

Mukeshbhai Gopalbhai Barot v. State of Gujarat
Judgment dated 04.08.2010 passed by the Supreme Court in Criminal
Appeal No. 15 of 2010, reported in (2010) 12 SCC 224

EVIDENCE ACT, 1872 — Section 45

Reliability of opinion of medical expert — Doctor who examines
deceased and conducts postmortem is the only competent person
to opine about nature of injuries and cause of death — The Court will
discard its evidence only in a case where the opinion is inherently
defective.

Sahebrao Mohan Berad v. State of Maharashtra
Judgment dated 18.03.2011 passed by the Supreme Court in Criminal
Appeal No. 289 of 2005, reported in (2011) 4 SCC 249

Held:
PW 7 Dr. Sunanda had performed post-mortem over the dead body of

Laxmibai on 26.06.1984 between 2 p.m. and 3 p.m.. Her assertion that she had
experience of conducting the post-mortem examination has not been questioned
by the appeilant. She had found haemotoma on the neck and in her opinion the
death was possible by pressing the rolling pin on the neck. The rolling pin
recovered at the instance of the appellant was shown to her and she gave
opinion that the death can be caused by pressing the same on the neck.

This doctor though had found frothy discharge in the larynx and trachea
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and whitish discharge from the right nostril, still on consideration of the finding
as regards the external and internal injuries came to the definite opinion that
the death was due to strangulation. She had specifically denied the suggestion
that the deceased met with an accidental death due to drowning. In the face of
the same we find it difficult to hold that the deceased met with an accidental
death.

True it is that few signs of drowning were found on the dead body in the post-
mortem examination and the doctor though cognizant of the same came to the
definite conclusion that the deceased died of strangulation. In our opinion, the
doctor who examined the deceased and conducted the post-mortem is the only
competent person to opine the nature of injuries and the cause of death. It is only
in a case, where the opinion is inherently defective, the Court will discard its evidence.

*232. EVIDENCE ACT, 1872 - Sections 65 and 66

CIVIL PROCEDURE CODE, 1908 — Order 41 Rule 31

(i) The question of admissibility of documents and proof of its
differences ~ Section 65 of the Evidence Act permits the parties
to adduce secondary evidence subject to a large number of
limitations provided for in the section — The secondary evidence
must be authenticated by foundational evidence that the alleged
copy is in fact a true copy of the original — Mere admission of a
document in evidence does not amount to its proof — In a case
where the original documents are not produced at any time, nor
has any factual foundation been laid for giving secondary
evidence, it is not permissible for the Court to allow a party to
adduce secondary evidence — The Court has an obligation to
decide the question of admissibility of a document in secondary
evidence before making endorsement thereon.
Further, admissibility of a document is one thing and its probative
value quite another — These two aspects cannot be combined - A
document may be admissible and yet may not carry any conviction
and weight or its probative value may be nil — It is the duty of the
Court to examine whether the documents produced in the Court
or contents thereof have any probative value.

(ii) First Appeal — Proper mode of disposal
The provisions under Order 41 Rule 31 CPC provide guidelines
for the Appellate court as to how the Court has to proceed and
decide the case. It must be evident from the judgment of the
appellate court that the court has properly appreciated the facts/
evidence, applied its mind and decided the case considering
the material on record — It would amount to substantial
compliance with the said provisions if the appellate court’s
judgment is based on the independent assessment of the
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relevant evidence on all important aspects of the matter and the
findings of the appellate court are well founded and quite
convincing - It is mandatory for the appeliate court to
independently assess the evidence of the parties and consider
the relevant points which arise for adjudication and the bearing
of the evidence on those points — Being the final court of fact,
the first appellate court must not record mere general expression
of concurrence with the trial court judgment rather it must give
reasons for its decision on each point independently to that of
the trial court — Thus, the entire evidence must be considered
and discussed in detail - Such exercise should be done after
formulating the points for consideration in terms of the said
provisions and the court must proceed in adherence to the
requirements of the said statutory provisions. [Vide Sukhpal
Singh v. Kalyan Singh, AIR 1963 SC 146, Girijanandini Devi v. Bijendra
Narain Chaudhary, AIR 1967 SC 1124, G. Amalorpavam v.
R.C. Diocese of Madurai, (2006) 3 SCC 224, Shiv Kumar Sharma v.
Santosh Kumari, (2007) 8 SCC 600 and Gannmani Anasuya v.
Parvatini Amarendra Chowdhary, AIR 2007 SC 2380]

H. Siddiqui (dead) by LRs. v. A. Ramalingam
Judgment dated 04.03.2011 passed by the Supreme Court in Civil
Appeal No. 6956 of 2004, reported in (2011) 4 SCC 240

233. EVIDENCE ACT, 1872 - Section 114 lIl. (g)
Evidence - Party having the best evidence in his power and possession,
is duty bound to produce it in the Court in order to resolve the
controversy and that party should not place reliance on the abstract
doctrine of onus of proof and it was not his duty to produce it.

Natthulal v. Smt. Shakuntalabai & anr.
Judgment dated 20.01.2011 passed by the High Court of M.P. in Writ
Petition No. 9747 of 2010, reported in ILR (2011) M.P. 1182

Held:

If a party is having the best evidence in his power and possession he is
duty bound to produce it in the court in order to resolve the controversy and
that party should not place reliance on the abstract doctrine of onus of proof
that it was not part of his duty to produce it. According to me respondent no.1
should have filed the copy of election petition served upon her alongwith the
summons in the Court in order to resolve the dispute. In this context, | may
profitably place reliance on Hiralal and others v. Badkulal and others, AIR 1953
SC 225, Gopal Krishnaji Ketkar v. Mohamed Haji Latif and others, AIR 1968 SC
1413 and Goswami Shri Mahalaxmi Vahuji v. Shah Ranchhodda Kali Das (Dead)
and others, AIR 1970 SC 2025.
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~ Nearly about a century ago the Privy-Council in T.S. Murugesam Pillai v.
M.D. Gnana Sambandha Pandara Sannadhi and others, AIR 1917 PC 6 has laid
down the same preposition which has been later on followed by the Apex Court
in different decisions. In all these decisions it has been further held that if a
party is having best evidence in his power and possession and he fails to submit
it in the Court an adverse inference should be drawn against that party.

234. FAMILY AND PERSONAL LAWS:

SUCCESSION ACT, 1925 — Sections 57 to 191 (Part VI)

(i) Construction of Will -The Court must put itself as far as possible
in the position of a person making a Will in order to collect the
testator’s intention — In ordinary circumstances, ordinary words
must bear their ordinary construction and every disposition of
the testator contained in the Will should be given effect to as
far as possible consistent with the testator’s desire.

(ii) Distinction between ‘a repugnant provision’ and ‘a defeasance
provision’ of a Will explained.

Siddamurthy Jayarami Reddy (Dead) by L.Rs. v. Godi Jayarami
Reddy and another

Judgment dated 01.04.2011 passed by the Supreme Court in Civil
Appeal No. 2916 of 2005, reported in (2011) 5 SCC 65

Held:

It is well settled that the court must put itself as far as possible in the
position of a person making a will in order to collect the testator’s intention from
his expressions; because upon that consideration must very much depend the
effect to be given to the testator’s intention, when ascertained. The will must be
read and construed as a whole to gather the intention of the testator and the
endeavour of the court must be to give effect to each and every disposition. In
ordinary circumstances,. ordinary words must bear their ordinary construction
and every disposition of the testator contained in the will should be given effect
to as far as possible consistent with the testator’s desire.

The above are the principles consistently followed and, we think, ought to
be guided in determining the appeal before us. What then was the intention of
this testator? The only son of the testator had predeceased him. At the time of
execution of the will, he had his wife, widowed sister, widowed daughter-in-law,
daughter and minor granddaughter surviving; the only other male member was
his son-in-law Rami Reddy. He intended to give all his properties to the
granddaughter but he was aware that after her marriage, she would join her
husband’s family. The testator intended that his entire estate remained in the
family and did not go out of that and having that in mind, he desired that his
daughter adopted a son with the consent of her husband and his granddaughter
married the adopted son of his daughter. He, therefore, stated, “I intend to give
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all my belongings, movable and immovable properties to the said Lakshumamma
and the adopted son of my daughter Pitchamma”. He expressed in unequivocal
terms, “after my demise, my granddaughter Lakshumamma who is the daughter
of my son shall have absolute rights in my entire properties”.

The testator gave two very particular directions in the will that until
Lakshumamma attained the age of majority and attained power to manage the.
properties; (one) Rami Reddy shall act as an executor till then, and (two) the
executor shall look after the female members in the family, namely, his wife
Subbamma, widowed daughter-in-law, daughter Picthamma, widowed sister
Chennamma and granddaughter Lakshumamma. Rami Reddy, thus, was
obligated to carry out the wishes of the testator by managing his properties and
looking after the minor granddaughter Lakshumamma till she attained majority
and also look after other female members in the family.

The clause, however, upon which the appellants’ are claiming the rights in
the properties of Rami Reddy is the clause that reads “.... If my daughter did
not take any boy in adoption and if the said boy will not accept to marry -my
granddaughter Lakshumamma, | intend to give by aforesaid properties, one-
third share to my daughter Picthamma and her husband, who is also my son-in-
law Rami Reddy together. The remaining two-third share is given to my
granddaugher Lakshumamma”.

Senior Counsel for the appellants is right in contending that the above
clause in the will is not a repugnant condition that invalidates the will but is a
defeasance provision.

In Rameshwar Kuer v. Shiolal Upadhaya, AIR 1935 Pat 401, Courtney-Terrel,
C.J., speaking for the Bench, explained the distinction between a repugnant
provision and a defeasance provision thus:

“The distinction between a repugnant provision and a
defeasance provision is sometimes subtle, but the general
principle of law seems to be that where the intention of the
donor is to maintain the absolute estate conferred on the
donee but he simply adds some restrictions in derogation
of the incidents of such absolute ownership, such restrictive
clauses would be repugnant to the absolute grant and
therefore, void; but where the grant of an absolute estate
is expressly or impliedly made subject to defeasance on
the happening of a contingency and where the effect of
such defeasance would not be a violation of any ruie of law
the original estate is curtailed and the gift over must be
taken to be valid and operative.”

The distinction between a repugnant provision and a defeasance provision
explained in Rameshwar Kuer (supra) has been followed subsequently. In our
view, the Patna High Court rightly explains the distinction between a repugnant
provision and a defeasance provision.
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The question, however, upon which the fate of this appeal depends is:
whether Rami Reddy became entitled to any legacy by virtue of the defeasance
clause under the will at all?

The testator was clear in his mind that after his death, his granddaughter
should have absolute rights in his entire properties. He has said so in so many
words in the will. However, he superadded a condition that, should his daughter
Pitchamma and son-in-law Rami Reddy not adopt a son or if his daughter and
son-in-law adopted a son but that boy did not agree to marry his granddaughter,
then one-third share in his properties shall-go over to his daughter Pitchamma
and her husband Rami Reddy. The bequest to the extent of one-third in the
properties of the testator in favour of Pitchamma and her husband Rami Reddy
jointly was conditional on happening of an uncertain event noted above. As a matter
of fact and in law, immediately after the death of the testator in 1920, what became
vested in Rami Reddy was not legacy but power to manage the properties of the
testator as an executor; the legacy vested in Lakshumamma, albeit, defeasibly to
the extent of one-third share. The only event on which the legacy to Lakshumamma
to the extent of one-third share was to be defeated was upon happening of any of
the above events. Learned Senior Counsel, thus, is not right in contending that on
the death of the testator in 1920, the legacy came to be vested in Rami Reddy and
once vesting took place, it could not have been divested.

It has come in evidence that Pitchamma wanted to adopt Godi Venkat Reddy
as her son, but her husband Rami Reddy did not agree to that and as a result
thereof, Godi Venkat Reddy could not be adopted by Pitchamma. On the issue
of adoption of Godi Venkat Reddy, a serious dispute ensued between Pitchamma
and her husband. Rami Reddy left the family of the testator and Village
Chennavaran somewhere in 1924 and went to nearby Village Pappireddypally
where he married second time. It may be that there was no legal impediment
for Rami Reddy to have a second wife before the Hindu Succession Act, 1956
or the Bigamy Prevention Act of 1949 when no child was begotten from
Pitchamma, yet the fact of the matter is that he abandoned the family of the
testator. There is no merit in the submission of learned Counsel for the appeliant
that abandonment was not voluntary and conscious.

Rami Reddy neither continued as a guardian of the minor granddaughter
Lakshumamma nor looked after the testator’'s wife, widowed daughter-in-law,
widowed sister and daughter. The female folk were left in the lurch with no male
member to look after them. He took no care or interest in the affairs of the family or
properties of the testator and thereby failed to discharge his duties as an executor.

in view of the predominant desire that his granddaughter should have his
properties and that his properties did not go out of the family, the testator desired
that his daughter adopted a son with the consent of her husband and his
granddaughter married that boy. The conditional legacy to Rami Reddy (to the
extent of one-third share jointly with Pitchamma) was not intended to be given
to him if he happed to be instrumental in defeating the testator’'s wish in not
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agreeing to the adoption of a son by his (testator's) daughter. Such an intention
might not have been declared by the testator in express terms but a necessary
inference to that effect can safely be drawn by reading the will as a whole.

In the circumstances the legacy to the extent of one-third share cannot be
held to have ever vested in Rami Reddy jointly with Pitchamma as it was he who
had defeated the adoption of son by the testator's daughter. As a matter of fact
by his conduct, Rami Reddy rendered himself disentitled to any legacy.

Not only that Rami Reddy did not discharge is obligations under the will of
looking after the family and managing the properties as an executor but he was
also instrumental in frustrating the adoption of son by the testator's daughter.
Much before the defeasance clause came into operation when Lakshumamma
married Godi Venkat Reddy who could not be adopted as son by Pitchamma,
Rami Reddy had already left the testator’s family for good and abandoned the
legacy that could have come to him under the clause.

All in all, on the construction of the will and in the circumstances, it must be
held and we hold that no legacy came to be vested in Rami Reddy and he did
not become entitled to any interest in the estate of the testator and, therefore,
the plaintiffs did not acquire any right, title or interest in the properties of
Bijivemula Subba Reddy.

235. HINDU MARRIAGE ACT, 1955 — Section 13-B
Divorce by mutual consent — Withdrawal of consent by one of the
parties —Time period therefor — Held, one of the parties may withdraw
its consent at any time before passing of decree of divorce — The
eighteen-months’ period [as mentioned in Section 13-B(2)] is
specified only to ensure quick disposal of cases of divorce by mutual
consent, and not to specify time period for withdrawal of consent.

Hitesh Bhatnagar v. Deepa Bhatnagar
Judgment dated 18.04.2011 passed by the Supreme Court in ClVll
Appeal No. 6288 of 2008, reported in (2011) 5 SCC 234

Held:

Admittedly, the parties had filed a petition for divorce by mutual consent
expressing their desire to dissolve their marriage due to temperamental
incompatibility on 17-08-2001. However, before the stage of second motion,
the respondent withdrew her consent by filing an application dated 22-3-2003.
The withdrawal of consent was after a period of eighteen months of filing the
petition. The respondent, appearing in person, submits that she was taken by
surprise when she was asked by the appellant for divorce, and had given the
initial consent under mental stress and duress. She state that the never wanted
divorce and is even now willing to live with the appellant as his wife.
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The appellant, appearing in person, submits that at the time of filing of the
petition, a settlement was reached between the parties, wherein it was agreed
that he would pay her 3.5 lakhs, of which he states he has already paid 1.5
lakhs in three instalments. He further states in his appeal, as well as before us,
that he is willing to take care of the respondent’s and their daughter’s future
interest, by making a substantial financial payment in order to amicably settle
the matter. However, despite repeated efforts for a settlement, the respondent
is not agreeable to a decree of divorce. She says that she wants to live with the
appellant as his wife, especially for the future of their only child, Anamika.

The question whether consent once given can be withdrawn in a proceeding
for divorce by mutual consent is no more res integra. This Court in Sureshta
Devi v. Om Prakash, (1991) 2 SCC 25 has concluded this issue and the view
expressed in the said decision as of now holds the field.

The language employed in Section 13-B (2) of the Act is clear. The court is
bound to pass a decree of divorce declaring the marriage of the parties before
it to be dissolved with effect from the date of the decree, if the following conditions
are met:

(a) A second motion of both the parties is made not before 6 months
from the date of filing of the petition as required under sub-section
(1) and not later than 18 months;

(b) After hearing the parties and making such inquiry as it thinks fit, the
court is satisfied that the averments in the petition are true; and

(6) The petition is not withdrawn by either party at any time before passing
the decree.

In other words, if the second motion is not made within the period of 18
months, then the court is not bound to pass a decree of divorce by mutual
consent. Besides, from the language of the section, as well as the settled law, it
is clear that one of the parties may withdraw their consent at any time before
the passing of the decree. The most important requirement for a grant of a
divorce by mutual consent is free consent of both the parties. In other words,
unless there is a complete agreement between husband and wife for the
dissolution of the marriage and unless the court is completely satisfied, it cannot
grant a decree for divorce by mutual consent. Otherwise, in our view, the
expression “divorce by mutual consent” would be otiose.

In the present fact scenario, the second motion was never made by both
the parties as is a mandatory requirement of the law, and as has been already
stated, no court can pass a decree of divorce in the absence of that. The non-
withdrawal of consent before the expiry of the said eighteen months has no
bearing. We are of the view that the eighteen-month period was specified only
to ensure quick disposal of cases of divorce by mutual consent, and not to
specify the time period for withdrawal of consent, as canvassed by the appellant.
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236. HINDU SUCCESSION ACT, 1956 — Sections 6, 8 and 9
Co-parcenary property — Male Hindu died — Sons, three daughters
and widow remained - All are Class | heirs in Schedule appended to
the 1956 Act — Three daughters have not been made parties in the
suit — Determination of share of wife and son by Court — Improper -
Decree set aside.

Man Singh (D) by LRs. v. Ram Kala (D) by LRs and others
Judgment dated 09.12.2010, passed by the Supreme Court in Civil
Appeal No. 7179 of 2005, reported in AIR 2011 SC 1542

Held:

Widow, sons and daughters are Class | heirs and in terms of Section 9, the
succession among heirs in Class | takes simultaneously and to the exclusion of
all other heirs. Learned senior counsel for the appellant strenuously urged that
in view of proviso to Section 6, which is attracted in the present case as the
normal rule provided for by that Section does apply and the fact that Soran left
behind him two wives, one son and three daughters at the time of his death and
one of the surviving wives had also died, Shingari’s share in the property would
be at least 1/5th and, therefore, High Court was clearly in error in holding that
Shingari alienated much beyond her share to the appellant. In this regard, learned
senior counsel relied upon, (i) Gurupad Khandappa Magdum v. Hirabai Khandappa
Magdum and others, AIR 1978 SC 1239 and (ii) Smt. Raj Rani v. Chief Settlement
Commissioner, Delhi and others, AIR 1984 SC 1234. We are afraid, in the absence
of any pleading or evidence in the suit filed by the appellant that shares among
heirs of Soran were determined by agreement or otherwise, the share of Shingari
was not identified and, thus, she could not have alienated 1/5th share in the
property to the appellant. In any case, determination of the shares in the absence
of the three daughters of Soran, who were also Class | heirs in Schedule
appended to the 1956 Act could not have been done. All the three courts fell in
grave error in determining the shares of Shingari and the first respondent even
though the three daughters were not party in the suit. The whole exercise by
the three courts in this regard was unnecessary, uncalled for and in violation of
principles of natural justice.

237. INDIAN PENAL CODE, 1860 — Sections 120-B, 467, 471 and 420

PREVENTION OF CORRUPTION ACT, 1947 - Section 5 (2)

Criminal conspiracy - Accused/appellant entered into criminal
conspiracy with co-accused, prepared false muster roll — In the same,
names of casual labourers who were not engaged were inserted — In
the light of evidence, there is no escape from the conclusion that it
is accused/appellant who had verified and counter signed the muster
roll and gave false certificate and on that basis wages were distributed
to the labourers — Conviction not illegal — Sentence awarded not
excessive.
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Kuldeep Sharma v. State of H.P. & Anr. _
Judgment dated 04.04.2011, passed by the Supreme Court in Criminal
Appeal No. 1362 of 2003, reported in AIR 2011 SC 1895

Held:

Learned Senior Counsel appearing on behalf of the appellant submits that
the occurrence had taken place as back in the year 1984 and the appellant had
not only suffered ordeal of trial and appeal for long 27 years and in fact lost the
job also and in such a situation, the ends of justice shall be met if the sentence
of the appellant is reduced to the period already undergone. It is relevant to
state that the High Court while dismissing the appeal has reduced the substantive
sentence to one year each for the offence under Section 120-B, 467, 468, 471
and 420 of the IPC besides Section 5 (2) of the Prevention of Corruption Act.
We are of the opinion that sentence awarded to the appeliant in the facts and
circumstances of the case cannot be said to be excessive, calling for interference
in this appeal.

*238. INDIAN PENAL CODE, 1860 — Section 149
CRIMINAL TRIAL:

" Factum of accused causing or not causing any injury and necessity
of corroboration — The factum of causing an injury or not causing an
injury would not always be relevant where the accused is sought to
be roped in with the aid of Section 149 IPC — At the same time, where
the animosity between the parties is admitted with a series of murders
and attempted murders inter se and political rivalries going back for
years together, a case of false implication is also a clear possibility -
It is for this reason that the courts sift the evidence to separate the
grain from the chaff and to see that in a case of admitted animosity
and a large number of accused, some corroborating evidence to
support the eyewitness account is looked for.

Deo Narain v. State of Uttar Pradesh
Judgment dated 28.07.2010 passed by the Supreme Court in Criminal
Appeal No. 750 of 2005, reported in (2010) 12 SCC 298

*239. INDIAN PENAL CODE, 1860 — Section 149

Unlawful assembly — How to prove explained.

For imposition of liability under Section 149, it is not necessary that
five or more persons must necessarily be brought before the Court
and convicted - It may be that persons before the Court alongwith
other names constituted an unlawful assembly and other persons
so named may not be available for trial alongwith their companions
for any reason, for instance that they have absconded — In such a
case the fact that less than five persons are before the Court or
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convicted before the Court does not make Section 149 IPC
inapplicable.

[Note: Mohan Singh v. State of Punjab, AIR 1963 SC 174 (Constitution
Bench) referred.]

Shaji and others v. State of Kerala
-Judgment dated 03.05.2011 passed by the Supreme Court in Criminal
Appeal No. 1618 of 2005, reported in (2011) 5 SCC 423

240. INDIAN PENAL CODE, 1860 ~ Section 149
Unlawful assembly — Vicarious liability under common object - Not
only persons with active participation but the presence of the persons
with an active mind in furtherance of their common object also makes
them vicariously liable for the acts of unlawful assembly.

Amerika Rai and others v. State of Bihar
Judgment dated 23.02.2011 passed by the Supreme Court in Criminal
Appeal No. 1516 of 2004, reported in (2011) 4 SCC 677

Held:

The law of vicarious liability under Section 149 IPC is crystal clear that
even the presence in the unlawful assembly, but with an active mind, to achieve
the common object makes such a person vicariously liable for the acts of the
unlawful assembly. In that light, when the evidence is examined, it is obvious
that Amerika Rai (A-1) who was elder in the family and father of Darbesh Rai
(A-2), Mithilesh Rai (A-4) and Chulhan Rai (A-3), instead of acting in a
responsible manner and preventing any unpleasant incident, exhorted the
accused persons to bring the gun. The guns are normally not brought for making a
show. The exhortation to bring the gun definitely speaks about the guilty mind of
Amerika Rai (A-1), so also the use of guns by Mithilesh Rai (A-4), Sanjay Rai (A-5)
and Sipahi Rai (A-6) is very clear that they also had guilty mind. Mithilesh Rai (A-4)
went to the extent of injuring Dineshwar Rai (PW 7). Therefore, even their presence
and part played by them was obviously pointing towards the common object of
committing murder of Shankar Rai. Unfortunately, Shankar Rai became the victim
of the circumstances. The accused persons had nothing to do with Shankar Rai.
Their main ire was directed at Ram Babu (PW 6). But, perhaps because Shankar
Rai took side of Ram Babu (PW8), he became the victim of circumstances and had
to pay with his own life. Therefore, at least insofar as these persons are concerned,
their presence and their active participation would make them guilty under Section
149 IPC, though the author of the injury to Shankar Rai was Chulhan Rai (A-3)
whose appeal has already been dismissed.

However, that cannot be said about Darbesh Rai (A-2). He had been given
the role of standing at the door of his house with a lathi. We feel that the evidence
of the eyewitnesses that he was instigating the other accused persons to fire,
appears to be an exaggeration. He would not have kept on standing there holding
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a lathi had he shared the intention and the common object of committing murder
of Shankar Rai. Ift our opinion, the role of Darbesh Rai (A-2), as attributed to by
the eyewitnesses, should not make him vicariously liable. We, therefore, grant
benefit of doubt to Darbesh Rai (A-2) and acquit him.

241. INDIAN PENAL CODE, 1860 — Sections 300, 304 and 149

When culpable homicide not amounts to murder and when does it
amount to murder? Occurrence took place due to hottest arguments
and altercations between parties — Fight was not pre-determined — Could
be termed as a result of grave and sudden provocation — Vital injury
has been caused by only accused No.1 on head — Accused not aware
that injuries caused by them were sufficient in ordinary course of nature
to cause death — There is no common intention between accused
persons — Case comes under Exceptions 1 and 4 of Section 300.

Veeran & Ors. v. State of M.P.
Judgment dated 13.04.2011, passed by the Supreme Court in Criminal
Appeal No. 923 of 2011, reported in AIR 2011 SC 1655

Held:
In the instant case, it can be inferred that :

(i) The fight between both the parties was not premeditated as the incident
took place due to heated arguments and altercations between them and could
be termed as a result of sudden and grave provocation.

(i) There was no intention to cause death of deceased.

(iii) They had no common intention to cause death of the deceased as only
Veeran had hit Daddu (Deceased) with Gandasa on head, without there being
any premeditation amongst themselves.

(iv) They were not aware that the injuries caused by them were sufficient
in ordinary course of nature to cause death.

Also, fine distinction between Section 299 and Section 300 of IPC has been
eloquently and beautifully carved out by Hon’ble Dr. Justice Arijit Pasayat in a
recent judgment, after considering all the previous judgments of this Court. We
may quote profitably the following paras of the judgment reported in AIR 2005
SC 1142 titled Thangaiya v. State of T.N. :

“17. These observations of Vivian Bose, J. have become
locus classicus. The test laid down by Virsa Singh v. State of
Panjab, AIR 1959 SC 465 : 1958 SCR 1495 for the applicability
of clause “thirdly” is now ingrained in our legal system and
has become part of the rule of law. Under clause “thirdly”
of Section 300, IPC, culpable homicide is murder, if both
the following conditions are satisfied: i.e. (a) that the act
which causes death is done with the intention of causing
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death or is done with the intention of causing a bodily injury;
and (b) that the injury intended to be inflicted is sufficient in
the ordinary course of nature to cause death. It must be
proved that there was an intention to inflict that particular
bodily injury which, in the ordinary course of nature, was
sufficient to cause death viz. that the injury found to be
present was the injury that was intended to be inflicted.

18. Thus, according to the rule laid down in Virsa Singh
case even if the intention of the accused was limited to the
infliction of a bodily injury sufficient to cause death in the
ordinary course of nature, and did not extend to the intention
of causing death, the offence would be murder. lllustration
(c) appended to Section 300 clearly brings out this point.

19. Clause (c) of Section 299 and clause (4) of Section 300
both require knowledge of the probability of the act causing
death. It is not necessary for the purpose of this case to
dilate much on the distinction between these corresponding
clauses. It will be sufficient to say that clause (4) of Section
300 would be applicable where the knowledge of the
offender as to the probability of death of a person or persons
in general as distinguished from a particular person or
persons - being caused from his imminently dangerous act,
approximates to a practical certainty. Such knowledge on
the part of the offender must be of the highest degree of
probability, the act having been commitied by the offender
without any excuse for incurring the risk of causing death
or such injury as aforesaid.

20. The above are only broad guidelines and not cast-iron
imperatives. In most cases, their observance will facilitate
the task of the court. But sometimes the facts are so
intertwined and the second and the third stages so
telescoped into each other that it may not be convenient to
give a separate treatment to the matters involved in the
second and third stages”.
o

242, INDIAN PENAL CODE, 1860 — Section 302

(i)

Murder trial based on circumstantial evidence — Motive -

Significance of motive may be considered as a circumstance
which is relevant for assessing the evidence and becomes an
issue of importance in a case of circumstantial evidence - Thus,
absence of motive in a case depending on circumstantial
evidence is a factor that weighs in favour of the accused -

Position reiterated.
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(ii) Extra-judicial confession - Reliability thereof - If voluntary and
true and made in a fit state of mind can be relied upon - An
independent witness, who was not biased nor inimical to
accused and had no motive to falsely implicate the accused,
made a crystal clear statement conveying that the accused had
disclosed to him that they had committed the murder of the
deceased - Extra-judicial confession proved.

(iii) Last seen theory, applicability of — The same comes into play
where the time-gap between the point of time when the accused
and the deceased were last seen alive and when the deceased
is found dead is so small that possibility of any person other
than the accused being the author of the crime becomes
impossible — Law reiterated.

(iv) Conviction based solely on circumstantial evidence,
considerations of — Facts so established must be consistent
with the hypothesis of the guilt of the accused and the chain of
evidence must be so complete as not to leave any reasonable
ground for a conclusion consistent with the innocence of the
accused — Further , a false defence may be called into to add
only to lend assurance to the Court where various links in the
chain of circumstantial evidence are in themselves complete.

Kulvinder Singh and another v. State of Haryana
Judgment dated 11.04.2011 passed by the Supreme Court in Criminal
Appeal No. 916 of 2005, reported in (2011) 5 SCC 258

Held:

In State of U.P. v. Kishanpal, (2008) 16 SCC 73, this Court examined the
issue of motive in a case of circumstantial evidence and observed that motive is
a thing which is primarily known to the accused themselves and it is not possible
for the prosecution to explain what actually prompted or excited them to commit
the particular crime and thus, motive may be considered as a circumstance
which is relevant for assessing the evidence and becomes an issue of importance
in a case of circumstantial evidence. Thus, absence of motive in a case depending
on circumstantial evidence is a factor that weighs in favor of the accused. (See
also Pannayar v. State of T.N., (2009) 9 SCC 152, Babu v. State of Kerala, (2010) 9
SCC 189 and Bipin Kumar Mondal v. State of W.B., AIR 2010 SC 3638)

Phool Singh (PW 10) faced the grueling cross-examination but the defence
could not elucidate anything to discredit him and the courts below have found
that the deposition of Phool Singh (PW 10) in respect of the extra-judicial
confession made to him by the accused remained a trustworthy piece of evidence
as rightly been relied upon. Phool Singh (PW 10) in his statement recorded
under Section 161 CrPC has stated that the appellants had told him on
13-10-1997 that due to the fear of police they were running from pillar to post.
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He had a good understanding with the police being the ex-Sarpanch and thus,
he should heldp and produce them before the police.

- In State of Rajasthan v. Raja Ram, (2003) 8 SCC 180, this Court held as
under:

“19. An extra-judicial confession, if voluntary and true and
made in a fit state of mind, can be relied upon by the court.
The confession will have to be proved like any other fact.
The value of the evidence as to confession, like any other
evidence, depends upon the veracity of the witness to whom
it has been made, the value of the evidence as to the
confession depends on the reliability of the withess who
give the evidence. It is not open to any court to start with a
presumption that extra-judicial confession is a weak type
of evidence. It would depend on the nature of the
circumstances, the time when the confession was made
and the credibility of the witnesses who speak of such a
confession. Such a confession can be relied upon and
conviction can be founded thereon if the evidence about
the confession comes from the mouth of witnesses who
appear to be unbiased, not even remotely inimical to the
accused, and in respect of whom nothing is brought out
which may tend to indicate that he may have a motive of
attributing an untruthful statement to the accused, the words
spoken to by the witness are clear, unambigluous and
unmistakably convey that the accused is the perpetrator of
the crime and nothing is omitted by the witness which may
militate against it. After subjecting the evidence of the
witness to a rigorous test on the touchstone of credibility,
the extra-judicial confession can be accepted and can be
the basis of a conviction if it passes the test of credibility.”

After going through the evidence of Pool Singh (PW 10), we reach the
inescapable conclusion that Phool Singh (PW 10) is an independent witness
and by no means could be held to be biased or inimical to the accused. There is
nothing on record to indicate that he had any motive to falsely implicate the
accused or that there was any motive for attributing an untruthful statement to
the accused. He had made a crystal clear statement conveying that the accused
had disclosed to him that they had committed the murder of Amardeep, the
deceased. Thus, we do not find any reason not to accept his deposition in respect
of the extra-judicial confession made by the appellants as his deposition stands
the test of credibility.

Not a single witness has deposed that the appellant-accused were last
seen with the deceased. However, the courts below have found that the
prosecution case has been very close to the circumstances of the appellants
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and the deceased being last seen together. Ishwar Singh (PW 2) has deposed
that the tubewell of Singh Ram is on the passage connecting his fields with the
abadi of the village, where he saw both the appeilants at about 7.00 p.m.
Immediately thereafter, his son, Amardeep started for the village between 7.30
and 7.45 p.m. Ranbir Singh (PW 3) who heard the cries from the place of
occurrence and saw the appellants running towards the village and the deceased
was found to have an empty stomach at the time of occurrence as per the post-
mortem report had indicated that Amardeep had been murdered before the
could take his evening meal.

The trial court has examined the statement of Ranbir Singh (PW 3) minutely
and rejected the defence version that in such a circumstance it was unnatural
on th epart of this witness not to go to the source of shrieks, giving explanation
that after hearing the shrieks he stopped on his was to the village and immediately
thereafter he was both the accused running fast and crossing him. On being
stopped and asked by Ranbir Singh (PW 3), the appeliants told him that they
were running without any specific purpose. Immediately thereafter, he could not
hear any cry. Therefore, he did not inspect the place from where the cries seen
to be coming. Thus, the trial court reached the conclusion that though it was not
a case where the accused had been last seen together with the deceased,
however, in a case when the accused had the opportunity to commit the crime
and they had the motive on their part to do so, such a circumstance can also be
taken note of.

In State of U.P. v. Satish, (2005) 3 SCC 114, this Court held that:

“22. The last seen theory comes into play where the time-gap
between the point of time when the accused and the deceased
were last seen alive and when the deceased is found dead is
so small that possibility of any person other than the accuse
being the author of the crime becomes impossible.”

Similar view has been reiterated in Mohd. Azad v. State of W.B.,(2008) 15 SCC 449.

It is a settled legal proposition that conviction of a person in an offence is
generally based solely on evidence that is either oral or documentary, but in
exceptional circumstances conviction may also be based solely on circumstantial
evidence. The prosecution has to establish its case beyond reasonable doubt
and cannot derive any strength from the weakness of the defence put up by the
accused. However, a false defence may be called into aid only to lend assurance
to the court where various links in the chain of circumstantial evidence are in
themselves compiete. ‘

The circumstances from which the conclusion of guilt is to be drawn should
be fully established. The same should be of a conclusive nature and exclude all
possible hypothesis except the one to be proved. Facts so established must be
consistent with the innocence of the accused and must show that in all human
probability the act must have been done by the accused. [Vide : Sharad

JOTI JOURNAL - AUGUST 2011- PART Ii v 399



Birdhichand Sarda v. State of Maharashtra, AIR 1984 SC 1622 and Paramjeet
Singh v. State of Uttarakhand, AIR 2011 SC 200]

In a case like this where all circumstances stand proved against the
appellants, their defence may be examined to test the circumstances stood
proved against them. In the instant case, Kulvinder Singh, Appellant 1 is a resident
of another district. He had not taken the plea of alibi, nor led any evidence to
support the hypothesis that he was not present at the place of occurrence on
the date of incident. His only plea has been that he had been falsely implicated
without saying anything further.

243. INDIAN PENAL CODE, 1860 — Sections 306 and 107

Abetment of suicide - Abetment involves a mental process of
instigating a person or intentionally aiding a person in doing of a
thing — Without a positive act on the part of the accused to instigate
or aid in committing suicide, conviction cannot be sustained - Human
sensitivity of each individual differs from the other — Different people
behave differently in the same situation — Hypersensitive conduct of
the deceased to ordinary petulance, discord and differences which
happen in day to day life is not sufficient to proceed against the
alleged accused person.

S.S. Cheena v. Vijay Kumar Mahajan and another
Judgment dated 12.08.2010 passed by the Supreme Court in Criminal
Appeal No. 1503 of 2010, reported in (2010) 12 SCC 190

Held:

In order to properly comprehend the scope and ambit of Section 306 IPC,
it is important to carefully examine the basic ingredients of Section 306 IPC.
The said section is reproduced as under:

“306. Abetment of suicide.— If any person commits suicide,
whoever abets the commission of such suicide, shall be
punished with imprisonment of either description for a term
which may extend to ten years, and shall also be liable to
fine.

The word “suicide” in itself is nowhere defined in the Penal Code, however
its meaning and import is well known and requires no explanation. “Sui” means
“self” and “cide” means “killing”, thus implying an act of self-killing. In short, a
person committing suicide must commit it by himself, irrespective of the means
employed by him in achieving his object of killing himself.

“Abetment” has been defined under Section 107 of the Code. We deem it
appropriate to reproduce Section 107, which reads as under:

“107. Abetment of a thing.— A person abets the doing of a
thing, who-
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First— Instigates any person to do that thing; or

Secondly.— Engages with one or more other person or
persons in any conspiracy for the doing of that thing, if an
act or illegal omission takes place in pursuance of that
conspiracy, and in order to the doing of that thing; or

Thirdly.— Intentionally aids, by any act or illegal omission,
the doing of that thing.”

Explanation 2 which has been inserted along with Section 107 reads as
under:

“Explanation 2.—Whoever, either prior to or at the time of
the commission of an act, does anything in order to facilitate
the commission of that act, and thereby facilitates the
commission thereof, is said to aid the doing of that act.”

In Mahendra Singh v. State of M.P., 1995 Supp (3) SCC 731, the allegations
levelled were as under:

“1. ... My mother-in-law and husband and sister-in-law
(husband’s elder brother's wife) harassed me. They beat
me and abused me. My husband Mahendra wants to marry
a second time. He has illicit connections with my sister-in-
law. Because of these reasons and being harassed | want
to die by burning.”

The Court on the aforementioned allegations came to a definite conclusion that
by no stretch the ingredients of abetment are attracted on the statement of the
deceased. According to the appellant, the conviction of the appellant under
Section 306 IPC merely on the basis of the aforementioned allegation of
harassment of the deceased is unsustainable in law.

In Ramesh Kumar v. State of Chhattisgarh, (2001) 9 SCC 618, a three-Judge
Bench of this Court had an occasion to deal with a case of a similar nature. In a
dispute between the husband and wife, the appellant husband uttered “you are
free to do whatever you wish and go wherever you like”. Thereafter, the wife of
the appellant, Ramesh Kumar committed suicide. The Court in para 20 has
examined different shades of the meaning of “instigation”. Para 20 reads as
under: '

“20. Instigation is to goad, urge forward, provoke, incite or
encourage to do ‘an act’. To satisfy the requirement of
instigation though it is not necessary that actual words must
be used to that effect or what constitutes instigation must
necessarily and specifically be suggestive of the
consequence. Yet a reasonable certainty to incite the
consequence must be capable of being spelt out. The
present one is not a case where the accused had by his
acts or omission or by a continued course of conduct
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created such circumstances that the deceased was left with
no other option except to commit suicide in which case an
instigation may have been inferred. A word uttered in the
fit of anger or emotion without intending the consequences
to actually follow cannot be said to be instigation.”

In this case, the Court came to the conclusion that there is no evidence and
material available on record wherefrom an inference of the appellant-accused
having abetted commission of suicide by Seema may necessarily be drawn.

in State of W.B. v. Orilal Jaiswal, (1994) 1 SCC 73, this Court has cautioned
that:

“17. ... The court should be extremely careful in assessing
the facts and circumstances of each case and the evidence
adduced in the trial for the purpose of finding whether the
cruelty meted out to the victim had in fact induced her to
end the life by committing suicide. If it [appears] to the court
that a victim committing suicide was hypersensitive to
ordinary petulance, discord and differences in domestic life
quite common to the society to which the victim belonged
and such petulance, discord and differences were not
expected to induce a similarly circumstanced individual in
a given society to commit suicide, the conscience of the
court should not be satisfied for basing a finding that the
accused charged of abetting the offence of suicide should
be found guilty”

This Court in Chitresh Kumar Chopra v. State (Govt. of NCT of Delhi),
(2009) 16 SCC 605 had an occasion to deal with this aspect of abetment. The Court
dealt with the dictionary meaning of the words “instigation” and “goading”. The
Court opined that there should be intention to provoke, incite or encourage the
doing of an act by the latter. Each person’s suicidability pattern is different from the
other. Each person has his own idea of self-esteem and self-respect. Therefore, it
is impossible to lay down any straitjacket formula in dealing with such cases. Each
case has to be decided on the basis of its own facts and circumstances.

Abetment involves a mental process of instigating a person or intentionally
aiding a person in doing of a thing. Without a positive act on the part of the
accused to instigate or aid in committing suicide, conviction cannot be sustained.
The intention of the legislature and the ratio of the cases decided by this Court
is clear that in order to convict a person under Section 306 IPC there has to be
a clear mens rea to commit the offence. It also requires an active act or direct
act which led the deceased to commit suicide seeing no option and that act
must have been intended to push the deceased into such a position that he
committed suicide.
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Human sensitivity of each individual differs from the other. Different people

behave differently in the same situation. In the instant case, the deceased was
undoubtedly hypersensitive to ordinary petulance, discord and differences which
happen in our day-to-day life. Hence order of framing a charge under Section
306 IPC against the appellant quashed and all proceedings pending against
him are also set aside.

*244. INDIAN PENAL CODE, 1860 — Section 307

245.

CRIMINAL PRCEDURE CODE, 1973 — Section 320 (9)

Offence under Section 307 IPC is not compoundable — But occurrence
almost 20 years old — Accused are agriculturists ~ They have no
previous criminal record — Reconciliation has taken place between
the parties — Accused have already undergone sentence of more than
2%2 years —To secure ends of justice, jail sentence is reduced to period
already undergone while maintaining amount of fine in above
circumstances.

Note: If offence is not compoundable and compromise has taken place
- Effect of. [Please see Ram Pujari and others v, State of U.P., AIR 1973
SC 2418 (3-Judge Bench), Ramlal v. State of Jaimmu & Kashmir, AIR 1999
SC 895 and Hari Mohan v. State of Assam, AIR 2008 SC 388].

Rajendra Harakchand Bhandari & Ors. v. State of Maharashtra
& Anr. :

Judgment dated 08.04.2011, passed by the Supreme Court in Criminal
Appeal No. 902 of 2011, reported in AIR 2011 SC 1821

INTELLECTUAL PROPERTY:

(i) Passing of in trademark — Injunction — No one can be permitted
to encroach upon the reputation and goodwill of other parties —
Even assuming that the trademark or name has a generic word
yet if it is found by the Court that such a mark has attained
distinctiveness and is associated with the business of the
plaintiff for the considerable time and thereafter the defendant
adopts a similar word as one of his two marks to induce innocent
users to use or buy the product of the defendant, which
establishes dishonest intention and bad faith, the Court would
grant an injunction to protect the business of the plaintiff — User
of similar. word by a competitor coupled with dishonest intention
and bad faith would empower .a Court to restrain such user/
misuser to do equitable justice to the aggrieved party.

(ii) The test of common field of activity now accepted is that of
“common class of consumers” — The reason for this is the
likelihood of such consumers identifying the defendant’s goods
as originating from the same source as the plaintiff — The
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question therefore, would be, whether from the factual situation,
an inference can be drawn that a purchaser of the defendant’s
product could assume such product as originating from the
plaintiff.

(iii) In the present case, the respondent Company’s mark “Eenadu”
has acquired extraordinary reputation and goodwill in the State
of Andhra Pradesh — “Eenadu” newspaper and TV are extremely
well known and almost household words in the State of Andhra
Pradesh — The word “Eenadu” may be a descriptive word but
has acquired a secondary or subsidiary meaning and is fully
identified with the products and services provided by the
respondent Company.

T.V. Venugopal v. Ushodaya Enterprises Limited and another
Judgment dated 03.03.2011 passed by the Supreme Court in Civil
Appeal No. 6314 of 2001, reported in (2011) 4 SCC 85

Held:

In Halsbury’s Laws of England, Vol. 48, 4th Edn. at p. 190, it is stated that
it is possible for a word or phrase, which is wholly descriptive of the goods or
services concerned, to become so associated with the goods or services of a
particular -trader that its use by another trader is capable of amounting to a-
representation that his goods or services are those of the first trader and that
although the primary meaning of the words is descriptive, they have acquired a
secondary meaning as indicating the products of a particular trader.

‘In McCarthy on Trademarks and Unfair Competition, Vol. 2, 3rd Edn. in
para 12.5(2) it is stated that in order to obtain some form of relief on a “passing
off” claim, the user of a generic term must prove some false.or confusing usage
by the newcomer above and beyond mere use of generic name.

The contention of the defendant is that adjectives are normally descriptive
words and nouns are generic word. However, McCarthy has said that the said
“part of speech” test does not accurately describe the case law results, therefore,
such a criteria cannot be aceepted as a safe and sound basis to ascertain as to
whether a particular name is generic or descriptive. Besides, even assuming
that the said word is generic yet if it is found by the court that such a mark has
attained distinctiveness and is associated with the business of the plaintiff for
considerable time and thereafter the defendant adopts a similar word as one of
his two marks to induce innocent internet users to come to the website of the
defendant, which establishes dishonest intention and bad faith, would the court
still be not granting injunction to protect the business of the plaintiff? The answer
to the said question has to be an emphatic “No”. User of similar word by a
competitor coupled with dishonest intention and bad faith would empower a
court to restrain such user/misuser to do equitable justice to the aggrieved party.
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The protection qua common field of activity has now expanded and been
interpreted to mean extending to other product lines than what is manufactured
by the plaintiff and hence common field of activity is not restricted to same or
similar products but extend to all other products. The test of common field of
activity now accepted is that of “common class of consumers”. The reason for
this is the likelihood of such consumers identifying the defendant’s goods as
originating from the same source as the plaintiff. The question therefore would
be, whether from the factual situation, an inference can be drawn that a
purchaser of the defendant’s product could assume such product as originating
from the plaintiff. ‘

In Honda Motors Co. Ltd. v. Charanjit Singh, (2002) 101 DLT 359 (Del),
wherein it has been observed that:

“24. The case of the plaintiff is in fact based on passing-off
action and not for infringement of the trade mark. it has
never been the case of the plaintiff that the two sets of
goods are identical. The concept of passing off, which is a
form of tort has undergone changes with the course of time.
The plaintiff now does not have to be in direct competition
with the defendant to suffer injury from the use of its trade
name by the defendants.”

The Court further observed that:

“42. In the present case the plaintiff’s mark HONDA has
acquired a global goodwill and reputation. Its reputation is
for quality products. The name of HONDA is associated with
the plaintitfs especially in the field of automobiles and power
equipments on account of their superior quality and high
standard. The plaintiff’s business or products under the
trade mark HONDA has acquired such goodwill and
reputation that it has become distinctive of its products and
the defendants’ user of this mark for their product ‘Pressure
Cooker' tends to mislead the public to believe that the
defendants business and goods are that of the plaintiff. Such
user by the defendants has also diluted and debased the
goodwill and reputation of the plaintiff.

43. As observed above, the concept of passing-off is a tort
and with the passage of time, with the developing case law
it has changed and now the two tradérs need not necessarily
operate in the same field so as to suffer injury on account
of the goods of one trader being passed-off as those of the
other.

44. With the changed concept of passing-off action, it is
now not material for a passing-off action that the plaintiff
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and the defendant should trade in the same field. | find that
some business are truly international in character and the
reputation and goodwill attached to them cannot in fact be
held being international also. The plaintiff’'s business is of -
international character and obviously the reputation and
goodwill attached to its trade mark HONDA is also of
international repute. The plaintiff's trade mark HONDA, which
is of global repute, is used by the defendants for a product
like pressure cooker, to acquire the benefit of its goodwill -
and reputation so as to create deception for the public who
are likely to buy defendant’s product believing the same as
coming from the house of HONDA or associated with the
plaintiff in some manner. By doing so, it wouid dilute the
goodwill and reputation of the plaintiff and the wrong
committed by the defendants would certainly be an
actionable wrong and the plaintiff is within its rights to ask
for restraint against the defendants from using its mark
HONDA for their products.”

From the above discussions, the following two situations arise:

(i) Where the name of the plaintiff is such as to give him exclusivity over
the name, which would ipso facto extend to barring any other person from using
the same viz. Benz, Mahindra, Caterpillar, Reliance, Sahara, Diesel, etc.

(i) The plaintiff’s adopted name would be protected if it has acquired a
strong enough association with the plaintiff and the defendant has adopted such
a name in common field of activity i.e. the purchaser’s test as to whether in the
facts of the case, the manner of sale, surrounding circumstances, etc. would
lead to an inference that the source of the product is the plaintiff.

The respondent Company’s mark “Eenadu” has acquired extraordinary
reputation and goodwill in the State of Andhra Pradesh. “Eenadu” newspaper
and TV are extremely well known and almost household words in the State of
Andhra Pradesh. The word “Eenadu” may be a descriptive word but has acquired
a secondary or subsidiary meaning and is fully identified with the products and
services provided by the respondent Company.

The appellant is a Karnataka based company which has started
manufacturing its product in Bangalore in the name of “Ashika” and started
selling its product in the State of Andhra Pradesh in 1995. The appellant started
using the name “Eenadu” for its agarbatti and used the same artistic script, font
and method of writing the name which obviously cannot be a coincidence. The
appellant Company after adoption of name “Eenadu” accounted for 90% of sale
of their product agarbatti.

On consideration of the totality of the facts and circumstances of the case,
we clearly arrive at the following findings and conclusions:
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(a) The respondent Company’s mark “Eenadu” has acquired extraordinary
reputation and goodwill in the State of Andhra Pradesh. The respondent
Company’s products and services are correlated, identified and associated with
the word “Eenadu” in the entire State of Andhra Pradesh. “Eenadu” literally
means the products or services provided by the respondent Company in the
State of Andhra Pradesh. In this background the appellant cannot be referred
or termed as an honest concurrent user of the mark “Eenadu”;

(b) The adoption of the word “Eenadu” is ex facie fraudulent and mala fide
from the very inception. By adopting the mark “Eenadu” in the State of Andhra
Pradesh, the appellant clearly wanted to ride on the reputation and goodwill of
the respondent Company;

(c) Permitting the appekant to carry on his business would in fact be putting
a seal of approval of the Court on the dishonest, illegal and clandestine conduct
of the appellant;

(d)- Permitting the appellant to sell his product with the mark “Eenadu” in
the State of Andhra Pradesh would definitely create confusion in the minds of
the consumers because the appellant is selling agarbattis marked “Eenadu” as
to be designed or calculated to lead purchasers to believe that its product
agarbattis are in fact the products of the respondent Company. In other words,
the appeliant wants to ride on the reputation and goodwill of the respondent
Company. In such a situation, it is the bounden duty and obligation of the Court
not only to protect the goodwill and reputation of the respondent Company but
also to protect the interest of the consumers;

(e) Permitting the appellant to sell its product in the State of Andhra Pradesh
would amount to encouraging the appellant to practise fraud on the consumers;

(f) Permitting the appellant to carry on his business in the name of “Eenadu”
in the State of Andhra Pradesh would lead to eroding extraordinary reputation
and goodwill acquired by the respondent Company over a passage of time;

(g) The appellant’s deliberate misrepresentation has the potentiality of creating
serious confusion and deception for the public at large and the consumers have to
be saved from such fraudulent and deceitful conduct of the appellant;

(h) Permitting the appellant to sell his product with the mark “Eenadu”
would be encroaching on the reputation and goodwill of the respondent Company
and this would constitute invasion of proprietary rights vested in the respondent
Company;

(i) Honesty and fair play ought to be the vases of the policies in the world
of trade and busines

The law is consistent that no one can be permitted to encroach upon the
- reputation and goodwill of other parties. This approach is in consonance with
protecting proprietary rights of the respondent company.
‘e
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246. LIMITATION ACT, 1963 — Article 65
Adverse possession - Unless the requisite ingredients of adverse
possession, as per requirement of law are proved, merely on account
of long possession of property under some misconception, the
person could not have been declared to be the Bhumiswami of
disputed land holding that he has perfected the title of the property
by adverse possession.

Shalig Ram & ors. v. Anant Ram & ors.
Judgment dated 16.12.2010 passed by the High Court of M.P. in S.A.
No. 470 of 1992, reported in ILR (2011) M.P. 1251

- Held:

Mere on account of long possession of the respondent no. 1 over the
disputed land, in the available circumstances, he could not be declared to be
the Bhumiswami of the disputed land. Nowadays the law is well settled that
uniess the requisite ingredients of the adverse possession as per requirement
of law are proved mere on account of long possession of the property under
some misconception the person like respondent no.1 could not have been
declared to be the Bhumiswami of disputed land holding that he has perfected
the title of the property by adverse possession. Besides this in the lack of any
positive evidence showing that on which date the respondent no.1 declared
himself to be the owner and Bhumiswami of the disputed property in the
knowledge of the appellant No. 1 and said Gaya Prasad and on which date by
completing twelve years in uninterrupted possession of the property he has
perfected his titte over the property. In fact the same has not been proved by
cogent, admissible and reliable evidence. In such premises, the approach of
the appellate court holding the respondent no. 1 had perfected his title over the
disputed land by adverse possession could not be held to be sustainable under
the existing and trite law.

In the case of Deva (dead) through L.Rs. v. Sajjan Kumar (dead) by L.Rs.,
(2003) 1 SCC 481 cited by the appellants’ counsel the Apex Court has held as
under:- '

11. The deposition extracted above, in any case, negatives the
defendant’s case of having prescribed title by adverse
possession from the year 1940. The animus to hoid the
land adversely to the title of the true owner can be said to
have started only when the defendant derived knowledge
that his possession over the suit land had been alleged to
be an act of encroachment on plaintiffs survey number.

12. The above-quoted admission contained in the defendant’s
deposition, does not make out a case in his favour of having
acquired title by adverse possession. Mere long possession
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of defendant for a period of more than 12 years without
intention to possess the suit land adversely to the title of the
plaintiff and to latter'’s knowledge cannot result in acquisition
of title by the defendant to the encroached suit land.

13. The plaintiff's suit is not merely based on his prior
possession and subsequent dispossession but also on the
basis of his title to Survey No. 452. The limitation for such a
suit is governed by Article 65 of the Limitation Act of 1963.
The plaintiff’s title over the encroached land could not get
extinguished unless the defendant had prescribed title by
remaining in adverse possession for a continuous period
of 12 years.

So in view of the principle laid down in the cited case, on examining the
case at hand, the same appears to be applicable here and in such premises, it
could not be deemed that the respondent no. 1 had perfected his title over the
disputed land by adverse possession.

247. MOTOR VEHICLES ACT, 1988 - Section 166

(i) Claim case — Proof —~ A witness who did not file a complaint of
motor accident cannot be disbelieved on this ground.

(ii) In claim case, unlike criminal case, strict principle of proof not
attracted.

(iif) Claim case - Proof of accident — Filing of complaint to the office
of S.P. not disputed on the ground that nobody came forward to
prove the same from the office of Police — Complaint cannot be
disbelieved — Sensitized approach of plight of the victim in such
case is a must.

Parmeshwari v. Amir Chand & Ors.
Judgment dated 28.01.2011, passed by the Supreme Court in Civil
Appeal No. 1082 of 2011, reported in AIR 2011 SC 1504

Held:

Unfortunately, this Court finds that the said well considered decision of the
Tribunal was set aside by the High Court, inter alia, on the ground that even
though complaint was forwarded to SSP Hisar and was further forwarded to
SSP Hanumangarh but none from the office of SSP, Hanumangarh came to
prove the complaint. The filing of the complaint by the appellant is not disputed
as it appears from the evidence of PW.3- Satbir Singh, who is the Assistant
Complaint Clerk in the office of Superintendent of Police, Hisar. If the filing of
the complaint is not disputed, the decision of the Tribunal cannot be reversed
on the ground that nobody came from the office of SSP to prove the complaint.

JOTI JOURNAL - AUGUST 2011- PART I} 409



The official procedure in matters of proceeding with the complaint is not within
the control of the appellant, who is an ordinary village woman. She is not coming
from the upper echelon of society. The general apathy of the administration in
dealing with complaints lodged by ordinary citizens is far too well known to be
overlooked by High Court. In this regard the perception of the High Court in
disbelieving the complaint betrays a lack of sensitized approach to the plight of
a victim in a motor accident claim case.

The other ground on which the High Court dismissed the case was by way
of disbelieving the testimony of Umed Singh PW.1. Such disbelief of the High
Court is totally conjectural. Umed Singh is not related to the appellant but as a
good citizen, Umed Singh extended his help to the appellant by helping her to
reach the Doctor’s chamber in order to ensure that an injured woman gets medical
treatment. The evidence of Umed Singh cannot be disbelieved just because he
did not file a complaint him self.

We are constrained to repeat our observation that the total approach of
the High Court, unfortunately, was not sensitized enough to appreciate the plight
of the victim. The other so-called reason in the High Court’s order was that as
the claim petition was filed after four months of the accident, the same is “a
device to grab money from the insurance company”. This finding in the absence
of any material is certainly perverse. The High Court appears to be not cognizant
of the principle that in a road accident claim, the strict principles of proof in a
criminal case are not attracted. The following observations of this Court in Bimla
Devi and others v. Himachal Road Transport Corporation and others, AIR 2009
SC 2819. are very pertinent.

“In a situation of this nature, the Tribunal has rightly taken
a holistic view of the matter. It was necessary to be borne
in mind that strict proof of an accident caused by a
particular bus in a particular manner may not be possible
to be done by the claimants. The claimants were merely to
establish their case on the touchstone of preponderance
of probability. The standard of proof beyond reasonable
doubt could not have been applied.”

248. MOTOR VEHICLES ACT, 1988 — Section 166
In injury claims, while determining compensation on the basis of
reduction of earning capacity, impact on long life expectancy is also
to be considered — Long expectation of life is connected with earning
capacity - If earning capacity is reduced, that impacts life expectancy
as well.
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B.T. Krishnappa v. Divisional Manager, United Insurance
Company Limited and another

Judgment dated 30.04.2010 passed by the Supreme Court in Civil
Appeal No. 4027 of 2010, reported in (2010) 12 SCC 246

Held:

In Concord of India Insurance Co. Ltd. v. Nirmala Devi, (1979) 4 SCC 365,
the Apex Court observed that:

“2. ... The jurisprudence of compensation for motor
accidents must develop in the direction of no-faulit
liability and the determination of the quantum must be
liberal, not niggardly since the law values life and limb in a
free country in generous scales.”

In Karnataka SRTC v. Mahadeva Shetty, (2003) 7 SCC 197, where the
claimant was also a mason, this Court held that:

“15. ... It has to be borne in mind that compensation for
loss of limbs or life can hardly be weighed in golden scales.
Bodily injury is nothing but a deprivation which entitles the
claimant to damages. The quantum of damages fixed should
be in accordance with the injury. An injury may bring about
many consequences like loss of earning capacity, loss of
mental pleasure and many such consequential losses. A
person becomes entitled to damages for mental and
physical loss, his or her life may have been shortened or
that he or she cannot enjoy life, which has been curtailed
because of physical handicap. The normal expectation of
life is impaired.”
Long expectation of life is connected with earning capacity. If earning capacity
is reduced, that impacts life expectancy as well. Therefore, while fixing compensation
in cases of injury affecting earning capacity the Court must remember:

“10. ... No amount of compensation can restore the physical
frame of the appellant. That is why it has been said by courts
that whenever any amount is determined as the
compensation payable for any injury suffered during an
accident, the object is to compensate such injury ‘so far as
money can compensate’ because it is impossible to equate
the money with the human sufferings or personal
deprivations, Money cannot renew a broken and shattered
physical frame.”

[See R.D. Hattangadi v. Pest Control (India) (P) Ltd., (1995) 1 SCC 551}
Further, the Court in the same case also held that:
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“12. In its very nature whenever a tribunal or a court is
required to fix the amount of compensation in cases of
accident, it involves some guesswork, some hypothetical
consideration, some amount of sympathy linked with the
nature of the disability caused. But all the aforesaid
elements have to be viewed with objective standards.”

249. MOTOR VEHICLES ACT, 1988 - Section 168

Compensation — Future loss assessment — Claimant working as a
silk winder — He sustained serious head injury in accident leading to
weakness of his right hand and leg — Weakening of his right hand
would adversely affect his ability to perform his work as a silk winder
and any other manual work — This is also certified by the doctor -
High Court assessed the disability of claimant to earn in future at
25% - But Supreme Court assessed at 30% — Compensation enhanced
accordingly.

C. Mohanraju v. Divisional Manager, United India Assurance

Co. Ltd. & Anr.
Judgment dated 04.04.2011, passed by the Supreme Court in Civil
Appeal No. 2931 of 2011, reported in AIR 2011 SC 1897

Held:

As per the doctor’s evidence, doctor assessed disability as hemiparesis
right side at 40%, severe headache 10%, blurring of vision 10% and recent loss
of memory at 10%. He assessed 25-30% disability of the whole body. The doctor
also added that as a result of the disability, the appellant was incapable of doing
silk winding work or any other manual work. It seems that there is severe
weakness of the right hand and leg. The appellant is a silk winder, an occupation
for which he needs to use his hands. Weakening of his right hand would adversely
affect his ability to perform his occupation as he had been doing before the
accident. As a result, we assess the disability of the victim to earn in future at
30% as against 25% assessed by the High Court. ‘

Thus, loss of future income amounts to ¥ 2,01,600 (30% of ¥ 6,72,000). We
also enhance the compensation awarded for future medical expenses to¥ 10,000.
The compensation awarded by the High Court under the remaining heads is
sustained. Thus, it comes to ¥ 3,17,100, which we round off to ¥ 3,20,000. Interest
will be payable on the enhanced amount at 6% from the date of the claim petition
till date of realization.

)
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250. MOTOR VEHICLES ACT, 1988 — Section 168

Compensation — How to assess loss of future income ~ Disability
assessed by doctor of upper limb (68%) ought to be considered and
not disability assessed of whole body (22-23%) - Because claimant
was working as a coolie ~ Suffering permanent gross deformity of his
left forearm, wrist and hand and shortening of left upper limb by 1 cm -
Deformity grossly affecting his ability to perform his work as a coolie or
do any other manual work and this has also been certified by doctor.

Nagarajappa v. Divisional Manager, Oriental Insurance Co. Ltd.
Judgment dated 11.04.2011, passed by the Supreme Court in Civil
Appeal No. 3203 of 2011, reported in AIR 2011 SC 1785

Held:

On perusal of the doctor’s evidence with respect to the nature of injuries
suffered by the appellant, the appeilant was found, inter alia, to be suffering
from the following disabilities as a result of the accident — “gross deformity of
the left forearm, wrist and hand, wasting and weakness of the muscles of the
left upper limb and shortening of the left upper limb by 1 c.m.” As a result, the
doctor stated that the appellant could not work as a coolie and could not also do
any other manual work. The doctor assessed permanent residual physical
disability of the upper limb at 68% and 22-23% of the whole body.

The appellant is working as a manual labourer, for which he requires the
use of both his hands. The fact that the accident has left him with one useless
hand will severely affect his ability to perform his work as a coolie or any other
manual work, and this has also been certified by the doctor. Thus, while awarding
compensation it has to be kept in mind that the appellant is to do manual work
for the rest of his life without full use of his left hand, and this is bound to affect
the quality of his work and also his ability to find work considering his disability.
Hence, while computing loss of future income, disability should be taken to be
68% and not 20% as was done by the Tribunal and the High Court. Our view is
supported from the ratio in Raj Kumar v. Ajay Kumar & Anr., (2011) 1 SCC 343
and from the fact that the appellant is severely hampered and perhaps forever
handicapped from performing his occupation as a coolie.

o
251. N.D.P.S. ACT, 1985 - Sections 2 (xv).(a) (b), 8, 18 (b) and Schedule

Entries 77, 92 and 93

CONSTITUTION OF INDIA - Article 20 (1)

(i) Notification dated 18.11.2009 of Ministry of Finance regarding

amendment in the NDPS Act, 1985 published in the Gazette of
India (Extraordinary) Part Il, Section 3 (ii) in fact provides for a
procedure which may enhance the sentence, cannot be applied
retrospectively.
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(ii) Where entire contraband material recovered has been
considered as opium as defined in Clause (a) of Section 2 (xv),
then the percentage of morphine contents, though given in the
FSL Report, would be totally irrelevant - it is only if the offending
substance is found in the form of mixture as specified in Clause
(b) Section 2 (xv), then the quantity of morphine contents
becomes relevant.

Harjit Singh v. State of Punjab
Judgment dated 30.03.2011 passed by the Supreme Court in Criminal
Appeal No. 816 of 2011, reported in (2011) 4 SCC 441

Held:

Notification dated 18.11.2009 has replaced the part of the Notification dated
19.10.2001 [issued by the Central Government in exercise of power conferred by
Clause (via) and (xxiiia) of Section 2 of the NDPS Act, 1985] and reads as under:

“In the Table at the end after Note 3, the following Note
shall be inserted, namely:

(4) The quantities shown in Column 5 and Column 6 of the
Table relating to the respective drugs shown in Column 2
shall apply to the entire mixture or any solution or any one
or more narcotic drugs or psychotropic substances of that
particular drug in dosage form or isomers, esters, ethers
and salts of these drugs, including salts of esters, ethers
and isomers, wherever existence of such substance is
possible and not just its pure drug content.”

Thus, it is evident that under the aforesaid notification, the whole quantity
of material recovered in the form of mixture is to be considered for the purpose
of imposition of punishment. However, the submission is not acceptable as it is
a settled legal proposition that a penal provision providing for enhancing the
sentence does not operate retrospectively. This amendment, in fact, provides
for a procedure which may enhance the sentence. Thus, its application would
be violative of restrictions imposed by Article 20 of the Constitution of India. We
are of the view that the said Notification dated 18.11.2009 cannot be applied
retrospectively and therefore, has no application so far as the instant case is
concerned.

Opium is essentially derived from the opium poppy plant. The opium poppy
gives out a juice which is opium. The secreted juice contains several alkaloid
substances like morphine, codeine, thebaine, etc. Morphine is primary alkaloid
in opium.
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Opium is a substance which once seen and smelt can never be forgotten
because opium possesses a characteristic appearance and a very strong and
characteristic scent. '

However, chemical analysis of the contraband material is essential to prove
a case against the accused under the NDPS Act.

In the instant case, the material recovered from the appellant was opium.
it was of a commercial quantity (7.10 Kgs.) and could not have been for personal
consumption of the appellant. Thus the appellant being in possession of the
contraband substance had violated the provisions of Section 8 of the NDPS Act
and was rightly convicted under Section 18(b) of the NDPS Act. The instant
case squarely falls under clause (a) of Section 2(xv) of the NDPS Act and clause
(b) thereof is not attracted for the simple reason that the substance recovered
was opium in the form of the coagulated juice of the opium poppy. It was not a
mixture of opium with any other neutral substance. There was no preparation to
produce any new substance from the said coagulated juice. For the purpose of
imposition of punishment if the quantity of morphine in opium is taken as a
decisive factor, Entry 92 becomes totally redundant.

Thus, as the case falls under clause (a) of Section 2(xv), no further
consideration is required on the issue. More so, opium derivatives have to be
dealt with under Entry 93, so in case of pure opium falling under clause (a) of
Section 2(xv), determination of the quantity of morphine is not required. Entry
92 is exclusively applicable for ascertaining whether the quantity of opium falls
within the category of small quantity or commercial quantity.

The notification applicable herein specifies small and commercial quantities
of various narcotic drugs and psychotropic substances for each contraband
material. Entry 56 deals with heroin, Entry 77 deals with morphine, Entry 92
deals with opium, Entry 93 deals with opium derivatives and so on and so forth.
Therefore, the notification also makes a distinction not only between opium and
morphine but also between opium and opium derivatives. Undoubtedly, morphine
is one of the derivatives of the opium. Thus, the requirement under the law is
first to identify and classify the recovered substance and then to find out under
what entry it is required to be dealt with. If it is opium as defined in clause (a) of
Section 2(xv) then the percentage of morphine contents would be totally
irrelevant. It is only if the offending substance is found in the form of a mixture
as specified in clause (b) of Section 2(xv) of the NDPS Act, that the quantity of
morphine contents becomes relevant.

The material so recovered from the appellant is opium in terms of Section
2(xv) of the NDPS Act. In such a fact situation, determination of the contents of
morphine in the opium becomes totally irrelevant for the purpose of deciding
whether the substance would be a small or commercial quantity. The entire
substance has to be considered to be opium as the material recovered was not
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a mixture and the case falls squarely under Entry 92. Undoubtedly, the FSL
report provided for potency of the opium giving particulars of morphine contents.
It goes without saying that opium would contain some morphine which should
not be iess than the prescribed quantity, however, the percentage of morphine
is not a decisive factor for determination of the quantum of punishment, as the
opium is to be dealt with under a distinct and separate entry from that of morphine.

252. N.D.P.S. ACT, 1985 - Sections 8, 18, 35 and 54
Conscious possession of contraband articles (opium) by the motorcycle
driver in respect of physical possession of his pillion rider,
establishment of — Having seen the police, both tried to run around
and flee away — Presumption of conscious possession rightly inferred.

Jagdish Rai v. State of Punjab
Judgment dated 11.03.2011 passed by the Supreme Court in Criminal
Appeal No. 1450 of 2008, reported in (2011) 4 SCC 571

Held :
As observed by the High Court:

“Two persons were concededly seen coming on a motorcycle.
Having seen the police, efforts were made to retreat. The
appellants, however were nabbed. Why would appellant
Jagdish Rai, who was seen driving the motorcycle, would
make an effort to retreat in case he was not aware of what
was being carried by his pillion rider, appellant Ajaib Singh?
Appellant Ajaib Singh was found carrying the bag on his
shoulder. It is not the case of the appellants that they both
were strangers or Ajaib Singh had taken lift from him. They
both were travelling on a private motorcycle and it was not a
public vehicle. It is difficult to assume that Jagdish Rai was
not in conscious possession of the said contraband.....

....Once appeliant Jagdish Rai was seen riding a motorcycle
with a person on his pillion from whom this contraband was
recovered, the prosecution, in my view, succeeded in
showing that physical possession was that of appellant Ajaib
Singh and appeliant Jagdish Rai knew about it which is
noticed from his action to retreat on seeing the police party
and, thus, could be construed in possession of the
contraband. He apparently was conscious of the fact that
his pillion rider is carrying opium. It is to cover such
situations, that provisions in the form of Sections 35 and
54 of the Act are made where presumptions are available
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to be drawn from the possession of illicit articles as
established. It would, as such, be difficult to say that the
appellant Jagdish Rai was not found to be in conscious
possession of the contraband. Once he was shown to be
driving a motorcycle with the appellant carrying the bag, it
was for him to show that he was not aware of what was
being carried in the bag and the special provisions of
Sections 35 and 54 of the Act would require him to do so.”

The Apex Court fully agreed with the view taken by the High Court.
L

253. N.D.P.S. ACT, 1985 - Sections 51, 52 and 52-A

(i) Seizure witnesses, significance of ~ The seizure witnesses
turning hostile may not be very significant by itself, as it is not
an uncommon phenomenon in criminal trials, particularly in
cases relating to NDPS.

(ii) Production of seized contraband before the trial Court -
Necessity thereof —To connect the FSL report with the substance
that was seized from the possession of the appellant or the other
accused, it is necessary for the prosecution to produce the
seized substance marked as material objects before the Court
.during trial.

Ashok alias Dangra Jaiswal v. State of Madhya Pradesh
Judgment dated 05.04.2011 passed by the Supreme Court in Criminal
Appeal No. 1438 of 2008, reported in (2011) 5 SCC 123

Held:

The seizure witnesses turning hostile may not be very significant, as it is
not an uncommon phenomenon in criminal trials, particularly in cases relating
to NDPS but there are some other circumstances which, when taken together,
make it very unsafe to uphold the appellant’s conviction.

Last but not the least, the alleged narcotic powder seized from the possession
of the accused, including the appellant was never produced before the trial court
as a material exhibit and once again there is no explanation for its non-production.
There is, thus, no evidence to connect the forensic report with the substance that
was seized from the possession of the appellant or the other accused.

It may be noted here that in Jitendra v. State of M.P., (2004) 10 SCC 562 on
similar facts this Court held that the material placed on record by the prosecution
did not bring home the charge against the accused beyond reasonable doubt
and it would be unsafe to maintain their conviction on that basis. In Jitendra
(supra), the Court observed and held as under : (SCC pp. 564-65, paras 5-6)
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“5. The evidence to prove that charas and ganja were
recovered from the possession of the accused consisted
of the evidence of the police officers and the panch
witnesses. The panch witnesses turned hostile. Thus, we
find that apart from the testimony of Rajendra Pathak (PW
7), Angad Singh (PW 8) and Sub-Inspector D.J. Rai (PW
6), there is no independent witness as to the recovery of
the drugs from the possession of the accused. The charas
and ganja alleged to have been seized from the possession
of the accused were not even produced before the trial
court, so as to connect them with the samples sent to the
forensic science laboratory. There is no material produced in
the trial, apart from the interested testimony of the police
officers, to show that the charas and ganja were seized from
the possession of the accused or that the samples sent to the
forensic science laboratory were taken from the drugs seized
from the possession of the accused. Although the High Court
noticed the fact that the charas and ganja alleged to have
been seized from the custody of the accused had neither been
produced in the court, nor marked as articles, which ought to
have been done, the High Court brushed aside the contention
by observing that it would not vitiate the conviction as it had
been proved that the samples were sent to the chemical
examiner in a properly sealed condition and those were found
to be charas and ganja. The High Court observed, ‘non-
production of these commodities before the court is not fatal
to the prosecution. The defence also did not insist during the
trial that these commodities shouid be produced’. The High
Court relied on Section 465 CrPC to hold that non-production
of the material object was a mere procedural irregularity and
did not cause prejudice to the accused.

6. In our view, the view taken by the High Court is
unsustainable. In the trial it was necessary for the
prosecution to establish by cogent evidence that the alleged
guantities of charas and ganja were seized from the
possession of the accused. The best evidence would have
been the seized materials which ought to have been
produced during the trial and marked as material objects.
There is no explanation for this failure to produce them.
Mere oral evidence as to their features and production of
panchnama does not discharge the heavy burden which
lies on the prosecution, particularly where the offence is
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punishable with a stringent sentence as under the NDPS
Act. In this case, we notice that panchas have turned hostile
so the panchnama is nothing but a document written by
the police officer concerned. The suggestion made by the -
defence in the cross-examination is, worthy of notice. It was
suggested to the prosecution witnesses that the landiady
of the house in collusion with the police had lodged a false
case only for evicting the accused from the house in which
they were living. Finally, we notice that the investigating
officer was also not examined. Against this background, to
say that, despite the panch witnesses having turned hostile,
the non-examination of the investigating officer and non-
production of the seized drugs, the conviction under the
NDPS Act can-still be sustained, is far-fetched.”

254. NEGOTIABLE INSTRUMENTS ACT, 1881 — Sections 4, 32 and 118 (A)
Promissory note a negotiable instrument — Its execution admitted —
But presumption of consideration has been rebutted by oral evidence
of mediators and handwriting expert - Promissory note also tampered
— Defendants cannot be held liable.

Tatipamula Naga Raju v. Pattem Padmavathi
Judgment dated 24.02.2011, passed by the Supreme Court in Civil
Appeal No. 2057 of 2011, reported in AIR 2011 SC 1499

Held:

After careful consideration, we are of the view that the trial court had
properly appreciated the evidence, especially the evidence of the hand-writing
expert — DW — 4. Upon perusal of the discussion of evidence in the judgment, it
is clear that in the opinion of the expert, figure ‘1’ had been written subsequently
before T 25,000 in the Promissory note. The trial court rightly appreciated the
evidence of the mediators, in whose presence the dues of the defendant had
been settled and Nanaji, son of the plaintiff was paid ¥ 90,000 in full settlement
of ¥ 1,25,000 borrowed by the defendant from Nanaji. The defendant had
admitted the earlier transactions which he had with the son of the plaintiff. In
our opinion, the evidence of the mediators and hand-writing expert was duly
considered and appreciated by the trial court and the trial court had come to a
right conclusnon There was absolutely no reason for the lower appellate court
to arrive at a different conclusion than the one arrived at by the trial court. We
are, therefore, of the opinion that the findings arrived at by the trial court are
absolutely correct and no justifiable reasons have been given by the lower
appellate court for arriving at a different conclusion.
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In our opinion, simply because the defendant had fairly admitted his
signature, the court should not have come to the conclusion that the amount
was payable by the defendant especially when there was an expert’s evidence
that figure ‘1’ was added so as to make the figure ¥ 1,25,000 from figure %
25,000 and when the mediators had deposed to the effect that there were
transactions between the defendant and the son of the plaintiff and in pursuance
of the said transaction, Promissory note were executed by the defendant and
one of the Promissory notes was not returned to the defendant. The explanation
given by the defendant, which was supported by ample evidence, ought to have
consideréd by the lower appellate court and the lower appellate court should
not have been guided by a mere fact that the defendant had admitted execution
of the Promissory note. In our opinion, in such a set of circumstances, the
detendant ought not to have been saddled with a liability to pay the amount in
pursuance of the tampered Promissory note for which no consideration had
ever passed from the plaintiff to the defendant.

®
*255. NEGOTIABLE INSTRUMENTS ACT, 1881 — Sections 7, 138 and 142

(i) Maintainability of complaint when the payee is proprietary concern
- Under Section 142, complaint is to be made in writing only by
“payee” or as the case may be by the holder in due course of
the cheque — Legal position emerged in Shankar Finance and
Investments v. State of A.P., (2008) 8 SCC 536 is that where the
“payee” is a proprietary concern the complaint can be filed by:
(a) the proprietor of the proprietary concern, describing himself

as the sole proprietor of the ‘payee’;
(b) the proprietary concern, describing itself as the sole
- proprietary concern, represented by its sole proprietor; and
(c) the proprietor or the proprietary concern represented by the
attorney-holder under the power of attorney executed by
the sole proprietor. :

Factual position in this case:

Complainant filed the complaint and claimed himself to be the sole

proprietor of the “payee” sole proprietary firm namely Vijaya

Automobiles, but did not produce any evidence to show that he was

the proprietor of the firm Vijaya Automobiles.

Mere statement in the affidavit in this regard is not sufficient to- meet

the requirement of law. Unless the complainant establishes that the

cheques had been issued to him or in his favour or that he is the
sole proprietor of the concern and being so, he could also be the
payee himself and thus, entitiled to make the complaint, he has no -
locus standi to file the complaint.
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Milind Shripad Chandurkar v. Kalim M. Khan and another
Judgment dated 03.03.2011 passed by the Supreme Court in Criminal
Appeal No. 643 of 2011, reported in (2011) 4 SCC 275

256. PARTNERSHIP ACT, 1932 - Sections 19, 20 and 22
SPECIFIC RELIEF ACT, 1963 — Section 20
Authority of partner as agent of firm to transfer immoveable property
- In absence of any usage and custom of trade, such authority must
be given expressly to transferring partner.
An act of a partner binds a firm, which is done to carry on, in the
usual way, the business of the kind carried on by the firm.
Relief of specific performance, nature of — Such relief is discretionary
and Court is not bound to grant the same merely because it is lawful
to do so — Discretion of the Court must be sound and reasonable.

Sagarmal v. Shri Gujarati Beedi Co. and others
Judgment dated 07.03.2011 passed by the High Court of M.P. in First
Appeal No. 479 of 2003, reported in 2011 (2) MPLJ 626 (DB)

Held:

In our considered opinion, a relief of specific performance in the attending
facts and circumstances of the case cannot be granted, without examining the
authority of defendants No. 2 and 3 to enter into the agreement of sale in respect
of property belonging to the partnership firm. Admittedly, plaintiff has neither
pleaded nor proved any specific written authority in favour of defendants No. 2
and 3 to deal with the property belonging to the partnership firm.

Power to transfer the firm’s property must be expressly given to the
transferring partner, so far as the immovable property of the partnership firm is
concerned. We may successfully refer to the Apex Court decision in the case of
Bina Murlidhar Hemdev and others v. Kanhaiyalal Lokram Hemdev and others,
AIR 1999 SC 2171, wherein it is observed : —

“Under Section 19(1) of the Partnership Act, the acts of a
partner which are done to carry on, in the usual way,
business of the kind carried on by the firm, binds the firm.
Under Section 19(2), in the absence of any usage or custom
of trade to the contrary, the above implied authority — (here
express authority under clause 10 of the same nature) —
does not prima facie empower the partner to “transfer
~immovable property belonging to the firm” as stated in
clause (g) of Section 19(1) of the Partnership Act. Such a
power to transfer property of the firm must be expressly
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given to the transferring partner so far as immovable
property is concerned there is no such authority shown.”

Plaintiff has neither pleaded nor proved any usage and custom of trade to
the contrary, which could have enabled it to seek decree for specific performance,
in the absence of specific written authority.

Contention of learned senior advocate appearing on behalf of the appellant
is that the relief of specific performance cannot be denied de hors Sections 20
and 21 of the Specific Relief Act, 1963. According to him, discretion vested in
the trial Court has not been properly exercised and the decree for specific
performance ought to have been granted. The learned senior advocate for
respondents countered the aforesaid by submitting that in the attending facts
and circumstances, the discretion has been rightly exercised in declining to
grant the relief of specific performance.

Reliance has been placed by the learned senior advocate for the appellants
on the Apex Court decision in the case of S.V.R. Mudaliar (dead) by LRs. and
others v. Mrs. Rajabu F. Buhari (dead) by LRs. and others, AIR 1995 SC 1607 to
buttress his aforesaid contention. This case is quite distinguishable on facts
inasmuch as it was found that there was an agreement between the vendor and
vendee that vendee would re-convey the property sold to him if the vendor
within three years repays the purchase money along with certain money as
congortium. Such an agreement was found by the Apex Court as an enforceable
contract. In the case in hand, the suit property admittedly belonged to the
partnership firm. Plaintiff alleged that they entered into an oral agreement to
purchase firm's property with defendants No. 2 and 3 alone (who were partners
of the firm) whereas there were remaining 14-15 partners, who had not given
authority to defendants No. 2 and 3 to enter into any such kind of agreement
and are not proved to have ratified the alleged agreement of sale in respect of
the property belonging to the partnership firm.

Sub-section (1) of Section 20 itself lays down that power to grant relief of
specific performance is discretionary and the Court is not bound. to grant such
relief merely because it is lawful to do so. Obviously, discretion of the Court
must be sound and reasonable.

Existence of agreement of sale may be independent of its. enforceability.
Every agreement need not be necessarily enforceable in the eye of law. This
being so, apart from its proof, a plaintiff is obliged to establish that agreement
set up by him is enforceable against the defendant within the ambit of provisions of
the Specific Relief Act, 1963. Since the suit property was owned by the partnership
firm, agreement to sell the same could have been validly entered into by all the
partners or by any of the partners having authority from the remaining partners.
Even subsequent ratification by remaining partners could have made the agreement
enforceable in a Court of law. None of the situations is found proved, in the present .
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case. This being so, the oral agreement of sale set up by the plaintiff cannot be
said to be binding on the partnership firm and the learned trial Judge is not found
to have been exercised his jurisdiction contrary to law.

As a general rule, specific performance of the contract can only be obtained,
if it can be found to be capable of mutual enforcement, i.e. at the time it was
entered into, it could have been enforced by either party to it against the other.

A conjoint reading of Sections 19 and 22 of the Indian Partnership Act
goes to show that an act of a partner binds a firm, which is done to carry on, in
the usual way, the business of the kind carried on by the firm. Thus, the said two
sections are not in conflict with each other. instead, Section 22 may be construed
as a procedural provision. An act of a partner performed in the usual way of
business of the firm would bind the partnership firm. Thus, Section 22 being a
procedural provision shows as to how a partner can bind his partnership firm and
its partners, once his act falls within the four corners of Section 19(1) of the Act.
Procedure provided in Section 22 may be taken help of, if the basic conditions
prescribed under Section 19 are established, as per requirement of Section 19(1).
In such a situation, an act of a partner would bind the partnership firm. If that basic
- requirement is not satisfied, even though a partner complies with the procedure
provided in Section 22, by executing documents in the manner provided thereunder,
it will not yield any fruitful result inasmuch as such an act will not bind partnership
firm. We may profitably quote the following passage from the decision of High
Court of Gujarat in the case of Porbandar Commercial Co-operative Bank Limited
v. M/s Bhanji Lavji and others, AIR 1985 Gujarat 106 : —

“Section 22 of the Indian Partnership Act aiso cannot be of
much assistance to Mr. Desai for the petitioner-Bank for
the simple reason that it is merely a procedural provision
which shows how a partner can bind his firm and the rest
of the partners of the firm, once his act is within the four
corners of Section 19(1). It is obvious that the procedure of
Section 22 can be pressed in service provided the basic
condition for foisting the liability on the firm and the remaining
partners is éstablished as per the requirement of Section
19(1). if that basic requirement is not satisfied, even though
the partner complied with the procedure of Section 22 of the
Act by executing instruments in the manner provided by
Section 22, it would remain an abortive exercise.”

®
257. PREVENTION OF CORRUPTION ACT, 1988 — Section 19
Sanction of prosecution, validity of — Where the order of sanction is

speaking one, the facts that investigating agency had forwarded draft
sanction order to Sanctioning Authority, the Authority was not able
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to recollect at the time of evidence on which date documents related
to investigation were produced before him and how much time was
taken in studying the documents and non-affording opportunity of
hearing to the accused before granting sanction do not invalidate
the sanction.

Union of India through Superintendent of Police CBI/ACB
Bhopal v. Jayant Kumar Ganguli and another

Judgment dated 14.03.2011 passed by the High Court of M.P. in Cri.
Revision No. 574 of 2002, reported in 2011 (3) MPHT 173 (DB)

Held:

A bare perusal of the impugned judgment would reveal that the sanction
was held to be invalid due to non-application of mind on the part of Ravindra
Sharma (PW. 1) the Sanctioning Authority in view of the following admission
made by him ; —

“(i) Theinvestigating agency had forwarded draft sanction order

along with the other documents.

(i) He was not able to recollect as to —

(a) on which date the documents relating to the
investigation were produced before him.

(b) how many documents were perused by him.
(c) how much time was taken in studying the documents.
(ii) Before granting sanction, he had not afforded any
opportunity of hearing to the respondents.
(iv) He was aiso not able to say with certainty as to whether
the report (Exh. C-1) prepared by Chief Booking Supervisor
supporting the defence was placed before him.”

However, none of these facts was sufficient to invalidate the sanction on
the aforesaid ground in the light of the well settled principles on the subject as
explained by the Supreme Court in the under mentioned cases :-

(a) In Indu Bhushan Chatterjee v. State of W.B., AIR 1958 SC
148, the Sanctioning Authority, that clearly admitted that the
sanction was prepared by the investigating agency, was
not able to answer some questions in cross-examination.
Nevertheless, the Court held that sanction itself was
eloguently read with evidence of the Sanctioning Authority
and was valid as the statement of the Sanctioning Authority
did not prove that he merely put his signature on the ready-
made sanction presented by the police without applying his
mind to the facts of the case. Similar view was taken in State
of T.N. v. Damodaran, AIR 1992 SC 563, wherein the Director
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of Vigilance and Anti-Corruption had enclosed model sanction
orders so as to enable the Revenue Divisional Officer to draft
sanction order in those lines. Accordingly, it was held that
sanction, based on all relevant materials placed before
Sanctioning Authority, was perfectly valid.

(b) In State of Maharashtra v. Ishwar Piraji Kalpatri, (1996) 1
SCC 542, [which has been followed by the Apex Court in a
recent decision rendered in State of M.P. v. Harishankar
Bhagwan Prasad Tripathi, (2010) 10 SCC 655], it was held
that while granting sanction of the officer concerned is not
required to indicate that he had personally scrutinized the
file and had arrived at the satisfaction for granting sanction.
In this case only, it was pointed that Sanctioning Authority
is not obliged to afford opportunity of hearing to the
delinquent officer before according sanction.

Still, learned Senior Counsel, while making reference to the decision of the
Apex Court in State of T.N. v. M.M. Rajendran, (1998) 9 SCC 268, has strenuously
contended that the sanction was rightly held to be invalid as it was accorded on
the basis of the report of investigating agency only. In that case, it was observed
that even a detailed report forwarded by the Vigilance Department could not be
held to be the complete record required to be considered for grant or refusal of
the sanction. However, in the instant case, Ravindra Sharma clearly stated that
the CBI had forwarded all the relevant documents to his office. The sanction
order (Exh. P-1) contains reference to the fact that the record of investigation
included statement of witness scribed by the Investigating Officer and statements
of Neeraj Singh Thakur and Shivdasan Menon recorded by the Magistrate. Thus,
the decision in M.M. Rajendran’s case (supra), is distinguishable on facts as, in
the present case, all the relevant facts necessary to satisfy the mind of the
Sanctioning Authority were placed before it. In an identical situation, the Apex
Court, in C.S. Krishnamurthy v. State of Karnataka, (2005) 4 SCC 81, has pointed
out that the proof that all the particulars were placed before Sanctioning Authority
for due application of mind would be required when the sanction order is not a
speaking one. '

Furthermore, as propounded in State of Bihar v. P.P. Sharma, 1992 Supp
(1) SCC 222 and re-affirmed in Superintendent of Police (CBI) v. Deepak
Chowdhary, AIR 1996 SC 186, according of sanction is an executive act and
validity thereof cannot be tested in the ||ght of principles applicable to quasi-
judicial orders.

This apart, as indicated already, the checking squad compnsed of CBl as
well as Railway Officials. Moreover the case was based on recovery of excess
amount for which the explanahon tendered by the respondents was not found
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to be reasonably plausible. Against this backdrop, the Sanctioning Authority, at
the time of granting sanction, was obviously aware of all the facts constituting
the offences as well as the probable defences.

Thus, viewed from any angle, the sanction (Exh. P-1) was perfectly valid
and legal. Learned Trial Judge, therefore, has completely misdirected herself in
releasing the respondents on the ground of invalidity thereof. In our considered
opinion, it is a fit case requiring interference under the revisional jurisdiction.
The fact that a considerable period of more than 12 years has already elapsed
after the incident in question does not assume significance [See :
Krinshnamurthy’s case (supra)].

In the result, the revision stands allowed. The impugned judgment is hereby
set aside and the matter is remanded to the Trial Court for decision on merits in
accordance ‘with law. Needless to say that nothing contained herein except
concerning the point of sanction would influence the Trial Court’s decision on merits.

258. PROTECTION OF HUMAN RIGHTS ACT, 1993 — Sections 2(d) and 12

CIVIL SERVICES (CONDUCT) RULES, 1965 (M.P.) - Rules 3 and 3-A
Findings of Human Rights Commission, effect of — Findings of Human
Rights Commission have an overriding effect on the Departmental
Enquiry because Protection of Human Rights Act is a Special Act.
If Human Rights Commission finds any breach of human right by the
Government Servant and directs the employer to take action, it will
not be within the power of authorities to dilute the findings of the
Commission in a domestic enquiry.

M.P. Human Rights Commission v. State of M.P. and others
Judgment dated 16.07.2010 passed by the High Court of M.P. in W.P.
No. 28038 of 2003, reported in 2011 (3) MPHT 178

Held:

A conduct unbecoming of a Government servant is a misconduct and when
proved, the delinquent is liable for punishment as per Disciplinary Rules. In the
present case the rules are, M.P. Civil Services (Classification, Control and
Appeal) Rules, 1966.

The Protection of Human Rights Act, 1993 has been enacted to provide
for the Constitution of a National Human Rights Commission, State Human Rights
‘Commission in State and Human Rights Court for better protection of human
rights and for matter connected therewith or incidental thereto.

The Act of 1993 is a special enactment making provisions for better
protection of human rights and for matters connected therewith or incidental
thereto. It includes within its ambit the conduct of the Government servant
amongst the public while discharging the official duties. In other words, if he is
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found having violating the human rights even while discharging official duties
he is liable for the consequences under the Act of 1993. This inference is drawn
after combined reading of Rules 3, 3-A of the Rules of 1965 and the provisions
contained under the Act of 1993. In other words Government servant cannot be
absolved if found committing breach of human rights merely because he was
discharging the official duties.

The question is as to whether the object with which the Act of 1993 has
been brought into existence would be allowed to whittle down by construing that
the Rules framed under Article 311 of the Constitution of India will have
over-riding effect. As in the present case, despite there being a categorical
finding by the Commission regarding violation of human rights by respondent
Nos. 2 and 3, thus establishing their conduct being unbecoming of a Government
servant under the Rules, 1965. The department exonerate them by holding a
Departmental Enquiry, where as apparent they are exonerated of the charges.

In case of a special enactment the same will have an overriding effect on
the provisions of other enactment in respect of the field covered by it over the
general provisions. Combined reading of Rule 3 and Rule 3-A of the Ruies of
1965 as well as Section 2(d) and 12(a) and (j) of the Act of 1993 would reveal
that they are complementing rather than contradicting each other. There being
no head on collusion in a field where both the Rules and said Sections wouid
harmoniously operate when an inquiry is undertaken in respect of allegation of
the breach of human rights against a Government servant during discharge of
his official duties.

Thus, in a matter like the present one wherein a Government servant in
discharge of his duties exceeds his powers and commits breach of human rights
for which he is tried as per the procedure laid down under the Act of 1993. And
on the basis of such enquiry the Commission returns a finding and directs the
employer to take action, in the considered opinion of this Court, it will not be
within the power of authorities to dilute.the finding of the Commission in a
domestic enquiry.

In view of above the action of respondent-State of M.P. in exonerating the
respondent Nos. 2 and 3 cannot be given a stamp of approval.

The petition is allowed with a direction to respondent-State of M.P. to inflict
punishment on respondent Nos. 2 and 3, on the basis of findings and the
recommendations by the Commission, as also pay the compensation to victims
along with interest @7.5% per annum from the date or order of commission till
final payment.

o
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259. RENT CONTROL AND EVICTION:

KERALA BUILDINGS (LEASE AND RENT CONTROL) ACT, 1965 -

Section 11 (4) (v) [Similar to Section 12 (1) (d) of the Accommodation

Control Act, 1961 (M.P.)]

SICK INDUSTRIAL COMPANIES (SPECIAL PROVISIONS) ACT, 1985 —

Section 22

(i) Once the tenanted premises have been shown by evidence to
be not in occupation of the tenant continuously for six months,
the pleading of the landlord that such non-user is not without
reasonable cause as the effect of putting the tenant on notice
to plead and prove the availability of reasonable cause ceasing
to occupy the tenanted premises.

(ii) Prohibition contained in Section 22 (1) of SICA does not cover

* proceedings instituted by landlord of a sick industrial company

for eviction of company premises let out to it as per Rent Control
and Eviction Act - Legal position reiterated.

Dunlop India Limited v. A.A. Rahna and another 4
Judgment dated 04.05.2011 passed by the Supreme Court in Civil
Appeal No. 3911 of 2011, reported in (2011) 5 SCC 778

Held:

If the building is let out for residential purpose and the tenant is shown to
be continuously absent from the building for six months, the court may presume.
that he has ceased to occupy the building or abandoned it. If the building is let
out for business or commercial purpose, complete cessation of the business/
commercial activity may give rise to a presumption that the tenant has ceased
to occupy the premises. In either case, legal possession of the building by the
tenant will, by itself, be not sufficient for refusing an order of eviction unless the
tenant proves that there was reasonable cause for his having ceased to occupy
the building.

The initial burden to show that the tenant has ceased to occupy the building
continuously for 6 months is always on the landlord. He has to adduce tangible
evidence to prove the fact that as on the date of filing the petition, the tenant
was not occupying the building continuously for 6 months. Once such evidence
is adduced, the burden shifts on the tenant to prove that there was reasonable
cause for his having ceased to occupy the tenanted premises for a continuous
period of 6 months.

No straitjacket formula can be evolved for determining as to what is the
reasonable cause and each case is required to be decided keeping in view the
nature of the lease, the purpose for which the premises are let out and the
evidence of the parties. If the building, as defined in Section 2 (1), is let out for
industrial or commercial/business purpose and the same is not used for the
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said purpose continuously for a period of six months, the tenant cannot piead
financial crunch as ground to justify non-occupation of the building unless cogent
evidence is produced by him to prove that he could not carry on the industrial or
commercial/business activity due to fiscal reasons which were beyond his control.
If the tenant does not use the building for the purpose for which it is let out, he
cannot be said to be occupying the building merely because he has put some
furniture or articles or machinery under his lock and key.

[See: Achut Pandurang Kulkarni v. Sadashiv Ganesh Phulambrikar,
AIR 1973 Bom 210]

The question whether the prohibition contained in Section 22 (1) of the
1985 Act operates as a bar to the maintainability of a petition filed for eviction of
the tenant was considered and answered in the negative in Shree Chamundi
Mopeds Ltd. v. Church of South India Trust Assn, (1992) 3 SCC 1.

In Gujarat Steel Tube Co. Ltd. v. Virchandbhai B. Shah, (1999) 8 SCC 11 it
was argued on behalf of the appellant that suit for recovery of rent, etc. is not
maintainable in view Of the prohibition contained in Section 22 (1). While affirming
the judgment of he High Court, the Court referred to the earlier judgment in
Shree Chamundi Mopeds (supra) and held: [Virchandbhai case (supra)]

“9. Section 22 no doubt, inter alia, states that
notwithstanding any other law no suit for recovery of money
shall lie or be proceeded with except with the consent of
the Board, but as we ook at it the filing of an eviction petition
on the ground of non-payment of rent cannot be regarded
as filing of a suit for recovery of money. If a tenant does not
pay the rent, then the protection which is given by the Rent
Control Act against his eviction is taken away and with.the
non-payment of rent order of eviction may be passed. It
may be possible that in view of the provisions of Section
22, the trial court may not be in a position to pass a decree
for the payment of rent but when an application under
Section 11 (4) is filed, the trial court in effect gives an
opportunity to the tenant to pay the rent failing which the
consequences provided for in the sub-section would follow.
An application under Section 11 (4), or under any other
similar provision, cannot, in our opinion, be regarded as
being akin to a suit for recovery of money.”

The same view was reiterated in Carona Ltd. v. Parvathy Swaminathan &
Sons, (2007) 8 SCL 559.
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260. SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION OF
ATROCITIES) ACT, 1989 — Section 3 (1) (x)
CRIMINAL PROCEDURE CODE, 1973 — Section 48
Offences of atrocities — Whether presence of victim is necessary?
Held, Yes - The words used are “in any place within public view”
occurring in Section 3 (1) (x) which means that the public must view
the victim being insuited for which he must be present - If victim is
not present, no offence of allegation in the above Section gets
attracted.

Asmathunnisa v. State of A.P. represented by the Public
Prosecutor, High Court of A.P., Hyderabad & another

Judgment dated 29.03.2011, passed by the Supreme Court in Criminal
Appeal No. 766 of 2011, reported in AIR 2011 SC 1905

Held:

In this connection, learned counsel for the appellant has placed reliance
on a judgment of the Kerala High Court in E. Krishnan Nayanar v.
Dr. M.A. Kuttappan & others, 1997 Cri L] 2036. The relevant paragraphs of this
judgment are paras 12, 13 and 18. The said paragraphs read as under:

“12. A reading of Section 3 shows that two kinds of insults
against the member of Scheduled Castes or Scheduled
Tribes are made punishable — one as defined under sub-
section (ii) and the other as defined under sub-section (x)
of the said section. A combined reading of the two sub-
sections shows that under sub-section (ii) insult can be
caused to a member of the Scheduled Castes or Scheduled
Tribes by dumping excreta, waste matter, carcasses or any
other obnoxious substance in his premises or
neighborhood, and to cause such insult, the dumping of
excreta etc. need not necessarily be done in the presence
of the person insulted and whereas under sub-section (x)
insult can be caused to the person insulted only if he is
present in view of the expression “in any place within public
view”. The words “within public view”, in my opinion, are
referable only to the person insulted and not to the person
who insulted him as the said expression is conspicuously
absent in sub-section (ii) of Section 3 of Act 3/1989. By
avoiding to use the expression “within public view” in sub-
section (ii), the Legislature, | feel, has created two different
kinds of offences an insult caused to a member of the
Scheduled Castes or Scheduled Tribes, even in his
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absence, by dumping excreta etc. in his premises or
neighborhood and an insult by words caused to a member
of the Scheduled Castes or Scheduled Tribes “within public
view” which means at the time of the alleged insult the
person insulted must be present as the expression “within
public view” indicates or otherwise the Legisiature would
have avoided the use of the said expression which it
avoided in sub-section (ii) or would have used the
expression “in any public place”.

13.Insult contempiated under sub-section (ii) is different
from the insult contemplated under sub-section (x) as in
the former a member of the Scheduled Castes or Scheduied
Tribes gets insulted by the physical act and whereas in the
latter he gets insulted in public view by the words uttered
by the wrongdoer for which he must be present at the place.

XXX . XXX XXX

18. As stated by the earlier the words used in sub-section
(x) are not “ in public place”. But “within public view" which
means the public must view the person being insulted for
which he must be present and no offence on the allegations
under the said section gets attracted. In my view, the entire
allegations contained in the compiaint even if taken to be
true do not make out any offence against the petitioner”

261. SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION OF
ATROCITIES) ACT, 1989 ~ Sections 3 (1) (x) and 3

(i)

(i)

Whether use of words “pallan”, “pallapayal”, “parayan” or
“paraparayan” with intent to insult is an offence under the Act?
Held, Yes.

in tea shops and restaurants, two tumbler system prevalent -
Separate tumblers for serving tea and other drinks to Scheduled
Caste persons and non Scheduled Caste persons are used - It
is an offence under the Act - These wrong doers must be
criminally proceeded against and given harsh punishment if
found guilty — All administrative and police officers will be
accountable and departmentally proceeded against if despite
having knowledge of those acts in the area under their
jurisdiction they do not launch criminal proceedings against the
culprits.
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Arumugam Servai v. State of Tamil Nadu
Judgment dated 19.04.2011, passed by the Supreme Court in Criminal
Appeal No. 958 of 2011, reported in AIR 2011 SC 1859

Held:

The word ‘pallan’ no doubt denotes a specific caste, but it is also a word
used in a derogatory sense to insult someone (just as in North India the word
‘chamar’ denotes a specific caste, but it is also used in a derogatory sense to
insult someone). Even calling a person a ‘pallan’, if used with intent to insult a
member of the Scheduled Caste, is, in our opinion, an offence under Section
3(1)(x) of the Scheduled Castes and Scheduled Tribes (Prevention of Atrocities
Act), 1989 (hereinafter referred to as the ‘SC/ST Act’). To call a person as a
‘pallapayal’ in Tamilnadu is even more insulting, and hence is even more an
offence.

Similarly, in Tamilnadu there is a caste called ‘parayan’ but the word
‘parayan’ is also used in a derogatory sense. The word ‘paraparayan’ is even
more derogatory.

In our opinion uses of the words ‘pallan’, ‘pallapayal’ ‘parayan’ or
‘paraparayan’ with intent to insult is highly objectionable and is also. an offence
under the SC/ST Act. It is just unacceptable in the modern age, just as the
words ‘Nigger’ or ‘Negro’ are unacceptable for African Americans today (even if
they were acceptable 50 years ago).

262. SERVICE LAW:

(i) Disciplinary proceedings, commencement of — Held, the
disciplinary proceedings commence onhly when chargesheet is
issued to the delinquent employee

(i) De novo enquiry — Meaning thereof — The entire proceedings
including the chargesheet issued earlier stood quashed - In such
a situation, it is not permissible to proceed on the basis of the .
chargesheet issued earlier — Thus, to initiate a fresh enquiry, a
fresh chargesheet would be required.

Chairman-cum-Managing Director, Coal India Ltd. and others

v. Ananta Saha and others

Judgment dated 06.04.2011 passed by the Supreme Court in Civil
Appeal No. 2958 of 2011, reported in (2011) 5 SCC 142

Held:

In the instant case, proceedings were held ex-part against the delinquent
as he failed to appear in spite of notice and such a course of the enquiry officer
was justified [See State of U.P. v. Saroj Kumar Sinha, AIR 2010 SC 3131]. There is
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no averment by the delinquent that he did not receive the said notice and the
copy of the enquiry report. The plea taken by the delinquent shows that he has
adopted a belligerent attitude and kept the litigation alive for more than two
decades merely on technical grounds. The delinquent waited till the conclusion
of the purported fresh enquiry initiated on 17.01.2002, even though he could
have challenged the same having been initiated by a person not competent to
initiate the proceedings and being in contravention of the orders passed by the
High Court earlier. In such a fact situation, the High Court ought to have refused
to entertain his writ petition. More so, the writ petition could not have been
proceeded with and heard on merit when the statutory appeal was pending
before the Board of Directors, CIL. [See Transport and Dock Workers Union v.
Mumbai Port Trust, (2011) 2 SCC 575.]

Unfortunately, both the parties proceeded with the case without any sense
of responsibility, as subsequent to disposal of the writ petition and appeal by the
High Court, the statutory appeal filed by the delinquent after 15 months of
imposition of punishment was entertained, though the limitation prescribed under
the 1978 Rules is only 30 days and appeal has been dismissed on merit without
dealing with the issue of limitation. It clearly shows that both sides considered
the litigation as a luxury and that the appellants have been wasting public time
and money without taking the matter seriously.

The statutory rules clearly stipulate that the enquiry could be initiated either
by the CMD, CIL or by the CMD of the subsidiary company. In the first round of
litigation,. the learned Single Judge of the High Court vide judgment and order
dated 22.02.2001 after quashing the orders impugned therein, had given liberty
to the appellants to start the proceedings de novo giving adequate opportunity
to the delinqguent. The Division Bench vide judgment and order dated 08.08.2001
dismissed the appeal filed by the present appellants. Therefore, the question
does arise as to what is the meaning of de novo enquiry.

There can be no quarrel with the settled legal proposition that the disciplinary
proceedings commence only when a charge-sheet is issued to the delinquent
employee. [Vide Union of India v. K.V. Jankiraman, AIR 1990 SC 2010 and UCO
Bank v. Rajinder Lal Capoor, (2007) 6 SCC 694).

The High Court had given liberty to the appeilants to hold de novo enquiry,
meaning thereby that the entire earlier proceedings including the charge-sheet
issued earlier stood quashed. In such a fact situation, it was not permissible for
the appellants to proceed on the basis of the charge-sheet issued earlier. In
view thereof, the question of initiating a fresh enquiry without giving a fresh
charge-sheet could not arise.

This Court has repeatedly held that an order of dismissal from service
passed against a delinquent employee after holding him guilty of misconduct
may be an administrative order, nevertheless proceedings held against such a
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public servant under the statutory rules to determine whether he is guilty of the
charges framed against him are in the nature of quasi-judicial proceedings. The
authority has to give some reason, which may be very brief, for initiation of the
enquiry and conclusion thereof. It has to pass a speaking order and cannot be
an ipse dixit either of the enquiry officer or the authority. [Vide Bachhittar Singh
v. State of Punjab, AIR 1963 SC 395, Union of India v. H.C. Goel, AIR 1964 SC 364,
Anil Kumar v. Presiding Officer, AIR 1985 SC 1121 and Union of India v. Prakash
Kumar Tandon, (2009) 2 SCC 541]. Thus, the above referred order could not be
sufficient to initiate any disciplinary proceedings.

It is a settled legal proposition that if initial action is not in consonance with
law, subsequent proceedings would not sanctify the same. In such a fact situation,
the legal maxim sublato fundamento cadit opus is applicable, meaning thereby,
in case a foundation is removed, the superstructure falls.

263. SERVICE LAW:

Purpose of probation in District Judiciary — Upright and honest
Judicial Officers are needed in the District Judiciary which is the
bedrock of our judicial system - If any judicial officer on probation is
not found suitable by the Controlling/Appointing Authority after
considering his overall performance, conduct and suitability for the
job, he is liable for termination simplicitor — While taking a decision in
this regard, neither any notice is required to be given to such Judicial
Officer nor is he required to be given any opportunity of hearing.

Rajesh Kumar Srivastava v. State of Jharkhand and others
Judgment dated 10.03.2011 passed by the Supreme Court in Civil
Appeal No. 2419 of 2011, reported in (2011) 4 SCC 447

Brief facts of the case :

In this case, appointment of Munsif (Civil Judge Class ll/Junior Division) as
probationer, after completing his training period, was ordered on 21.05.2002
and during this probation period, he was conferred with power of Judicial
Magistrate First Class on 15.07.2009 but after considering his suitability as
aforesaid, he was terminated by the Government of Jharkhand by order dated
31.07.2003 consequent upon the resolution of the Full Court of the concerned
High Court. The legality of this order is under consideration in this case.

Held:

At the time when the impughed order was passed, the appellant was
working as a probationer Munsif. A person is placed on probation so as to enable
the employer to adjudge his suitability for continuation in the service and also
for confirmation in service. There are various criteria for adjudging suitability of
a person to hold the post on permanent basis and by way of confirmation. At
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that stage and during the period of probation the action and activities of the
probationer (appellant) are generally under scrutiny and on the basis of his
overall performance a decision is generally taken as to0 whether his services
should be continued and that he should be confirmed, or he should be released
from service. In the present case, in the course of adjudging such suitability it
was found by the respondents that the performance of the appellant was not
satisfactory and therefore he was not suitable for the job.

The aforesaid decision to release him from service was taken by the
respondents considering his overall performance, conduct and suitability for
the job. While taking a decision in this regard neither is any notice required to be
given to the appellant nor is he required to be given any opportunity of hearing.
Strictly speaking, it is not a case of removal as sought to be made out by the
appellant, but was a case of simple discharge from service. It is, therefore, only
a termination simpliciter and not removal from service on the grounds of
indiscipline or misconduct. While adjudging his performance, conduct and overall
suitability, his performance record as also the report from the higher authorities
were called for and they were looked into before any decision was taken as to
whether the officer concerned should be continued in service or not.

In a recent decision of this Court in Rajesh Kohli v. High Court of J&K,
(2010) 12 SCC 783, almost a similar issue cropped up for consideration, in which
this Court has held that the High Court has a solemn duty to consider and
appreciate the service of a judicial officer before confirming him in service and
for this not only judicial performance but aiso probity as to how one has conducted
himself is relevant and important. It was also held in the same decision that
upright and honest judicial officers are needed in the District Judiciary which is
the bedrock of our judicial system.

The order of termination passed in the present case is a fallout of his
unsatisfactory service adjudged on the basis of his overall performance and the
manner in which he conducted himself. Such decision cannot be said to be
stigmatic or punitive. This is a case of termination of service simpliciter and not
a case of stigmatic termination and, therefore, there is no infirmity in the
impugned judgment and order passed by the High Court.

*264. SUCCESSION ACT, 1925 — Section 372

HINDU MARRIAGE ACT, 1955 ~ Sections 5, 11 and 16

Succession Certificate, grant of — ‘M’ married ‘C’ during the
subsistence of his first marriage with ‘S’ and out-of the wedlock with
‘C’ two daughters D-1 & D-2 were born ~ Held, marriage of ‘M’ with ‘C’
is in contravention of Section 5 of the Hindu Marriage Act, 1955 and
therefore, is void but D-1 & D-2 are legitimate children of ‘M’ as per
Section 11 of the Act — Hence ‘S’ being legally wedded wife of ‘M’ and
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D-1 & D-2 being legitimate children of ‘M’ are entitled to obtain
Succession Certificate for 1/3 share of service dues of ‘M’ - But ‘C’,
not being legally wedded wife of ‘M’, would not be entitied to
Succession Certificate.

Sarita Bai v. Chandra Bai and others
Judgment dated 26.04.2011 passed by the High Court of M.P. in Civil
Revision No. 469 of 2006, reported in 2011 (2) MPLJ 609

265. TRANSFER OF PROPERTY ACT, 1882 — Section 5
CIVIL PROCEDURE CODE, 1908 — Section 100
A family settlement — Is not a transfer of property — For sustained
family settlement, evidence of antecedent title of the parties is not
necessary.

Ganeshi (D) through LRs & Ors. v. Ashok & Anr.
Judgment dated 04.04.2011, passed by the Supreme Court in Civil
Appeal No. 5514 of 2005, reported in AIR 2011 SC 1340

Held:

The trial court decreed the suit holding that the judgment and decree dated
27.10.1978 amounts to alienation and without consideration and legal necessity.
It was held that the decree created new rights in defendant Nos. 2 to 5, and it
cannot be said to be based on family settlement. Any alienation of immovable
property of value of Rs. 100/- had to be registered and in the present case, the
alienation is not by a registered document.

The defendants filed an appeal which was allowed by the first appellate
court by the judgment of the District Judge, Faridabad dated 2.11.1983. The
first appellate court held that plaintiff Nos. 1 and 2 (respondents in the first
appeal) was given land in 1969 by way of gift by Ganeshi and because of this
there was some unrest in the family, and hence the family settlement was made.
The first appellate court relied upon the judgment of this Court in Kale & Ors. v.
Deputy Director of Consolidation, AIR 1976 SC 807 which held that in order to
sustain a family settlement it is not necessary that there must be evidence of
antecedent title of the parties.

A family settlement is not a transfer of property, as rightly held by the first
appellate court. The first appeilate tourt held that the family settlement was
bona fide to avoid disputes in the family. The decree in Civil Suit No. 476 of 1978
was only in pursuance of that family settlement, and hence it could not be
interfered with.
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*266. TRANSFER OF PROPERTY ACT, 1882 — Section 41

267.

MUSLIM LAW:

LIMITATION ACT, 1963 - Section 65

Joint family — Presumption — No presumption of jointness of family
available — In Mohammedan family, various members of family live in
commensality, they do not form a joint family —- Property purchased by
one family member living jointly is not presumed to be joint family
property unless it is shown that it was purchased from the joint fund
of family.

Benami transaction —When the transaction is by registered document,
the presumption is in respect of the genuineness of the document ~
Burden to prove that transaction is benami is on the person who
raises such an objection.

Hiba — Oral hiba alleged to have been done in 1975 — No evidence
that any action was taken for mutation of the names of beneficiaries
or fact of execution of oral hiba was brought on record in any official
document — On the contrary, the owner even after alleged oral hiba
had sent communication to I.D.A. as owner of property — Plea of oral
hiba rightly rejected.

Adverse possession - After the death of owner, his Legal
Representatives had become owner of plot — Even if appellant
continued in possession, then their possession was on behalf of all
joint owners - No evidence of ouster of other joint owners — Plea of
adverse possession not established.

Akbar Ali v. Asgar Ali
Judgment dated 03.12.2010 passed by the High Court of M.P. in F.A.
No. 325 of 1999, reported in ILR (2011) MP SN 64 (DB)

TRANSFER OF PROPERTY ACT, 1882 — Section 52

EVIDENCE ACT, 1872 - Section 44 ,
Principle of lis pendens, applicability of —The principle does not apply
to a lis pendens transferee, who has made purchase under his
pre-existing rights.

Collusive decree — Ex parte judgment and decree obtained on the
basis of forged document and by playing fraud on the Court — Such
decree may be avoided by virtue of Section 44 of the Evidence Act.

Basant Kumar Gaur v. Suggamal and another
Judgment dated 17.02.2011 passed by the High Court of M.P. in F.A.
No. 07 of 2002, reported in 2011 (2) MPLJ 342
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Held:

Long back the Privy Council in the case of Rajwant Prasad Pande and others
v. Ram Ratan Gir and others, AIR 1915 Privy Council 99 has clearly held that the
decree passed cannot be challenged except on the ground of fraud practised
on Court.

It is true that a transfer made by a party to the suit is made subject to the
outcome of such suit by virtue of the said provision. It may be void as per the
said section on the ground of collusion. However, a distinction is liable to be
made between the transfer which is made newly for the first time during the
pendency of the suit and a transfer which is made by a party to the suit in favour
of a person having pre-existing right.

Aforesaid distinction has been noticed by this Court long back in the case
of Munnilal v. Bhaiyalal, 1961 MPLJ 191. It has been observed :-

“20. The learned counsel for the appeliants, however, urged
that the legal implication of the decision of the Division Bench
regarding applicability of the doctrine of lis pendens would
be that the sale deed, dated 25.01.1954 cannot be the basis
of any action in a Court of Law inasmuch as it being hit by
the doctrine of lis pendens would be altogether void. In view
of the wording of Section 52 of the Transfer of Property Act
(which has been reproduced earlier), any transfer lis
pendens would not be void or a nullity altogether; but would
only be voidable and subject to the rights declared by the
decree passed in the suit. Therefore, in each case it will
have to be ascertained as to what rights are declared by
the decree, which would be binding on the transferees
pendente lite.

22. There can be no doubt that any transfer pendente lite
would be subject to the rights declared by the decree and
for that purpose, the transferee would be a representative-
in-interest of the judgment-debtor. But this would hold good,
so far as a simple transfer pendente lite is concerned. We
have, therefore, exactly to ascertain the legal effect of the
doctrine of lis pendens on the rights of a transferee
pendente lite who takes a transfer in pursuance of an earlier
contract of sale in his favour. And when the subsequent
contractee has notice of the earlier contract and is unable
- to establish that he is a bona fide transferee in good faith
for value without notice of the earlier contract, their
Lordships of the Privy Council have laid down the general
principle; and it may have to be applied to the facts of each
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case to ascertain as to what the legal effect or the
implication of the doctrine would be upon a particular set
of facts. There can be no doubt that if the appellants had
filed a suit for enforcing their rights as subsequent
contractees to establish a case under Section 27(b) of the
Specific Relief Act, in that event alone the respondent would
becomeé representative-in-interest of the vendor Ram
Bharose. But unless that question under Section 27(b) of
the Specific Relief Act is tried between the appellants and
the respondents, the latter cannot be said to be the
representative-in-interest of the vendor merely because
they took a sale deed during the pendency of the appellants’
suit wherein the respondents were not parties.

23. In Azhar Hussain v. Mohammad Shibli and others, ILR
1939 Nagpur 548, a Division Bench of this Court consisting
of Grille J, and Niyogi J, held that for the purpose of Section
47 of the Civil Procedure Code the term ‘Representative’
would include representative-in-interest, such as the
transferee of the decree-holder’s, or the judgment-debtor’s-
interest, who so far as such interest is concerned, would
not be bound by the decree. Any objection filed by such a
transferee would be as a representative-in-interest of the
judgment-debtor or the decree-holder and as such would
be covered by Section 47 of the Civil Procedure Code. Such
a transferee cannot be considered to be a stranger or a
third person within the meaning of Order XX, Rule 58, Civil
Procedure Code. It is true that as laid down by the learned
Judges of the Division Bench, any transferee from either
the judgment-debtor or the decree-holder during the
pendency of the lis would certainly be a representative-in-
interest, who would be bound by the decree. But, this case
also lays down the general proposition. The exact situation
which arises in the present case was not present in that
case. The present one is a peculiar case where the question
relating to doctrine of lis pendens has to be considered
with reference to the rights of a prior as well as a
subsequent contractee. Therefore, this case also is
distinguishable. At this stage, | might observe that there
can be no doubt about the dictum laid down by their
Lordships of the Privy Council that a transferee pendente
lite would be representative-in-interest of the transferor and
would be bound by the rights or the obligations of transferor
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declared by the decree. It is here that the difficuity arises
as to what rights exactly are obtained under the decree.

24. A Division Bench of this Court consisting of Niyogi and
Digby, JJ in Gendmal and others v. Laxman and others, ILR
1944 Nagpur 852, held that a purchaser pendente lite would
be bound by the doctrine of lis pendens, as he would be a
representative-in-interest of his vendor within the meaning
of Section 47, Code of Civil Procedure; but the learned
Judges have expressed the opinion that the mortgagee who
pursued his remedy on a mortgage previously executed
would not be affected by the doctrine of lis pendens arising
from a suit subsequently instituted but instituted prior to
the sale, unless he be impleaded in the suit. Of course, as
has been laid down by the learned Judges of the Division
Bench in the present case, a distinction would have to be
made between the rights inchoate and vested rights. The
case of superior mortgage would be one of a vested right
while the case of an earlier contract of sale would be a
case of inchoate right. Therefore, in the present case, the
ultimate result will depend upon the trial of the question
under Section 27(b) of the Specific Relief Act in order to
ascertain as to what rights the appellants got in their decree
for specific performance against the vendor, alone”.

In the case in hand, it has also been found that the plaintiff had an
agreement of sale in his favour dated 12.10.1979, whereas the defendant/
appellant had instituted the suit for specific performance on the basis of an
agreement of sale dated 11.03.1980 (which has been held by the learned trial
Judge as a forged document). The agreement in favour of the plaintiff is found
to be within the knowledge of the defendant/appellant right from the beginning.
Thus, the right of the plaintiff could not have been defeated by the decree for
specific performance in favour of defendant/appellant, who was having inferior
right.

I may successfully derive strength from the Full Bench decision of this
Court in the case of Ramdeo and another v. Gangubai and others, ILR 1951
Nagpur 831. It has been observed that the rule embodied in Section 52 does not
permit the parties to a litigation to deal with the property pending the litigation in
a manner prejudicial of the right of the litigant. But a transfer made in answer to
a claim founded on a right prior and superior to the one in litigation is outside
the rule of lis pendens. The Full Bench has reproduced the following words of
Robertson J. “Put broadly and briefly the doctrine of lis pendens forbids creation
of new rights over property already the subject of suit pendente lite which are
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calculated to injure the rights of the claimant. it does not, and if we consider for
a moment we see that it could not, apply to the assertion of rights which existed
prior to the institution of the pending suit”

Full Bench has finally concluded by observing that :-

“There is nothing in the Code to prevent a pre-emptor
having a prior right from securing the pre-emptional property
with the consent of the transferee. That right cannot be
said to be affected by the mere fact that another person
claiming the right or pre-emption has instituted a suit for
enforcement of his right. Sub-section (4) of Section 174 of
the Code, was not intended to start a race between rival
pre-emptors in filing suits”

In view of the aforesaid discussion, | am of the considered view that the
Principle of lis pendens does not apply to a lis pendens transferee, who has
made purchase under his pre-existing rights. This apart, it has already been
found on the basis of the evidence on record that the alleged agreement dated
11.03.1980 set up by the defendant/appellant is a forged and concocted
document and the appellant obtained a decree for specific performance, on the
basis of such forged document, by playing fraud on the Court. In this view of the
matter the exparte judgment and decree obtained by the defendant/appellant
in C.S. No. 59-A/80 may well be avoided by the plaintiff/respondent No. 1 by
virtue of Section 44 of the Indian Evidence Act.

268. TRANSFER OF PROPERTY ACT, 1882 — Section 105
" EASEMENTS ACT, 1882 - Section 52
Lease and licence — Distinctive features — Would inter alia depend
upon other important factors like intention of the parties, substance
of the document, whether document.creates an interest in the
property, nature of possession etc.

Pradeep Oil Corporation v. Mumclpal Corporation of Delhi and

another ,
Judgment dated 06.04.2011 passed by the Supreme Court in CIVII
Appeal No. 6546 of 2003, reported in (2011) 5 SCC 270

Held:

it would be useful to examine at this stage the definition of “lease” and
“licence” as envisaged under Section 105 of the Transfer of Property Act, 1882
and Section 52 of the Easements Act, 1882 respectively. Section 105 of the
Transfer of Property Act, 1882 reads:
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“105. Lease defined. — A lease of immovable property is a
transfer of a right to enjoy such property, made for a certain
time, express or implied, or in perpetuity, in consideration
of a price paid or promised, or of money, a share of crops,
service or any other thing of value, to be rendered
periodically or on specified occasions to the transferor by
the transferee, who accepts the transfer on such terms.”

On the other had, Section 52 of the Easements Act, 1882 reads as :

“52. ‘Licence’ defined. — Where one person grants to
another, or to a definite number of other persons, a right to
do, or continue to do, in or upon the immovable property of
the grantor, something which would, in the absence of such
right, be unlawful, and such right does not amount to an
easement or an interest in the property, the right is called
a licence.”

A licence may be created on deal or parole and it would be revocable.
However, when it is accompanied with a grant it becomes irrevocable. A mere
licence does not create an interest in the property to which it relates. A licence
may be personal or contractual. A licence without the grant creates a right in
the licensor to enter into a land and enjoy it.

In Halsbury’s Laws of England, 4th Edn., Vol. 27 at p. 21 it is stated:

“12. Licence coupled with grant of interest. - A licence
coupled with a grant of an interest in property is not
revocable. Such a licence is capable of assignment, and
covenants may be made to run with it. A right to enter on
land and enjoy a profit a prendre or other incorporeal
hereditament is a licence coupled with an interest, and is
irrevocable. Formerly it was necessary that the grant of
the interest should be valid; thus, if the interest was an
incorporeal hereditament, such as a right to make and use
a watercourse, the grant was not valid unless under seal,
and the licence, unless so made, was therefore a mere
licence and was revocable; but since 1873 the court has
been bound to give effect to equitable doctrines and it will
restrain the revocation of a licence coupled with a grant
which should be, but is not, under seal”

A lease on the other hand, would amount to transfer of property.

In Associated Hotels of India Ltd. v. R.N. Kapoor, AIR 1959 SC 1262, the
following well-established propositions were laid down by a Constitution Bench
for ascertaining whether a transaction amounts to a lease or a licence:
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“27. There is a marked distinction between a lease and a
licence. Section 105 of the Transfer of Property Act defines
a lease of immovable property as a transfer of a right to
enjoy such property made for a certain time in consideration
for a price paid or promised. Under Section 108 of the said
Act, the lessee is entitled to be put in possession of the
property. A lease is therefore a transfer of an interest in
land. The interest transferred is called the leasehold interest.
The lessor parts with his right to enjoy the property during
the term of the lease, and it follows from it that the lessee
gets that right to the exclusion of the lessor. Whereas
Section 52 of the Easements Act defines a licence thus;

* * *

under the aforesaid section, if a document gives only a right
to use the property in a particular way or under certain
terms while it remains in possession and control of the
owner thereof, it will be a licence. The legal possession,
therefore, continues to be with the owner of the property,
but the licensee is permitted to make use of the premises
for a particular purpose. But for the permission, his
occupation would be unlawful. It does not creat in his favour
any estate or interest in the property. There is, therefore,
clear distinction between the two concepts. The dividing
line is clear though sometimes it becomes very thin or even
blurred. At one time it was thought that the test of exclusive
possession of a premises, it would conclusively establish
that he was a lessee. But there was a change and the recent
trend of judicial opinion is reflected in Errington v. Errington,
(1952) 1 KB 290, wherein Lord Denning reviewing the case
law on the subject summarises the result of his discussion
thus :

‘The result of all these cases is that, although a person
who is let into exclusive possession is prima facie to
be considered to be a tenant, nevertheless he will not
be held to be so if the circumstances negative any
intention to create a tenancy.”

Itis quite clear that the distinction between lease and licence is marked by
the last clause of Section 52 of the Easements Act as by reason of a licence, no
estate or interest in the property is created.
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In Qudrat Ullah v. Municipal Board, Bareilly, AIR 1974 SC 396 it was
observed:

“7. ... if an interest in immovable property, entitling the
transferors (sic transferees) to enjoyment, is created, it is
a leas; if permission to use land without right to exclusive
possession is alone granted, a licence is the legal result.”

A licence, inter alia, (a) is not assignable; (b) does not entitie the licensee
to sue the stranger in his own name; (c) it is revocable and (d) it is determined
when the grantor makes subsequent assignment. The rights and obligations of
the lessor as contained in the Transfer of Property Act, 1882 are also subject to
a contract to the contrary. Even the right of assignment of Ieasehold property
may be curtailed by an agreement.

It is a well-settled legal position that a deed must be read in its entirety and
reasonably. The intention of the parties must also as far as possible be gathered
from the expressions used in the document itseif.

In Union Bank of India v. Chandrakant Gordhandas Shah, (1994)6 SCC 271,
an instrument was held to be a deed of lease as the lessee was conferred the right
to exclusive possession wherefor various terms of the indenture which were taken
into consideration for finding out whether the same was a lease or a licence.

Similarly, in Vayallakath Muhammedkutty v. Illikkal Moosakutty, (1996) 9
SCC 382, where the defendant was given exclusive possession of the disputed
premises for running a hotel but was not given the permission to sub-lease the
property, the document was held to be a licence:

“9. ...this Court has indicated that for a consideration as to
whether a document creates a licence or lease, the
substance of the document must be preferred to the form.
It is not correct to say that exclusive possession of a party
is irrelevant, but at the same time it is also not conclusive.
The other tests, namely, intention of the parties and whether
the document creates any interest in the property or not,
are important considerations.”

in Om Prakash v. Dr. Ravinder Kumar Sharma, 1995 Supp (4) SCC 115, a
deal was held to be a license where the keys of the premises were to be taken
in the morning and returned in the evening and a port|on thereof was occupied
by the mother of the licensor. :

In Swarn Singh v. Madan Singh, 1995 Supp (1) SCC 306, it held:

“3. On a careful consideration of the above argumehts, we
feel that there is no substance in any one of them. To our
mind it is very clear that the right granted under the above
document is nothing but a licence. Our reasons are as under:
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(1) the nomenclature of the document is licence. Of
course, we hasten to add that -nomenclature is not
always conclusive;

(2) the document in question in no unambiguous terms
says that the possession and control shall remain with
the owner. This is a clear indication of the fact that no
interest in immovable property has been conferred
on the grantee. If it were to be a case of lease under
Section 105 of the Transfer of Property Act, there must
be an interest in the immovable property. On the
contrary, if it were to be a licence under Section 52 of
the Easements Act, no such interest in immovable
property is created. The case on had is one of such.

4. No doubt there is a statement in the document that ‘I
shall not sub-left it to further anybody else’. This is nothing
more than an affirmation of the requirement that the
licensee must use the property. No doubt under Section 52
of the Easements Act, a licence is personal but where an
affirmation is made that such an affirmation cannot alter
the relationship of the parties as lessor and lessee. In this
view factually the case Capt. B. V. D.” Souza v. Antonia Fausto
Fernandes, (1989) 3 SCC 574, [quoted from the judgment
and order date 3-5-1993 of the Andhra Pradesh
Administrative Tribunal at Hyderabad in Oas Nos. 47322 of
1991 and 5668 of 1992] is distinguishable.”

In Lilawati H. Hiranandani v. Usha Tandon, AIR 1996 SC 441 an assignment
made to the effect that the owner permitted the licensee to occupy a portion
with no right or interest created in his favour and also undertaken to vacate the
premises within one month, was held to be a case of licence.

in view of the aforesaid well-settled legal position, whether a particular
document will constitute “lease” or “licence” would inter alia depend upon certain
factors which can be summarized as follows:

(a) whether a document creates a licence or lease, the
substance of the document must be preferred to the form;

(b) the real test is the intention of the parties — whether
they intended to create a lease or a licence;

(c) Iif the document creates an interest in the property, it is

" a lease; but if it only permits another to make use of the
property, of which the legal possession continues with the
owner, it is a licence; and
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(d) if under the document a party get exclusive possession
of the property, prima facie, he is considered to be a tenant;
but circumstances may be established which negative the
intention to create a lease.

In the present case the grant has been made by the President of India in
terms of Section 2 of the Government Grants Act, 1895 and the Transfer of
Property Act, 1882 may have little bearing in the instant case. The former i.e.
the Government Grants Act, 1895 being a special statute would prevail over the
general statute i.e. the Transfer of Property Act, 1882. Accordingly, the rights
and obligations of the parties would be governed by the terms of the provisions
of the Government Grants Act, 1895 whereunder the Government is entitled to
impose limitations and restrictions upon the grants and other transfers made by
it or under its authority.

269. WAKF ACT, 1995 — Sections 68 and 90
Whether notice under Section 90(1) of the Wakf Act mandatorily be
given to the Wakf Board by a Magistrate before initiating proceedings
under Section 68 of the Act? Held, No.

Jalil Khan v. Sadar Mutaballi
Judgment dated 12.01.2011 passed by the High Court of M.P. in Misc.
Cri. Case No. 6773 of 2010, reported in 2011 (2) MPLJ 649

Held:

So far as the word “proceeding” is concerned, it does not mean only civil
or criminal proceedings. The term “proceeding” has not been specified in
Section 90 of the Act, but we have to consider the necessity of giving notice to a
particular party in the sense of provisions of the Act.

On a bare reading of Sections 90 and 68, it is crystal clear that Section 90
of the Act relates only to civil proceeding in a suit or proceeding relating to a title
or possession of wakf property and in that case, notice under Section 90(1) of
the Act is mandatory. This section does not say that before initiating proceeding
before a Magistrate under Section 68 of the Act, notice under Section 90(1) of
the Act is to be given to the Board, nor does Section 68 of the Act reveals about
such notice. So notice under Section 90(1) of the Act is not mandatory for
proceeding under Section 68 of the Act.

°
NOTE: (*) Asterisk denotes short notes
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CIRCULARS/NOTIFICATIONS

NOTIFICATION REGARDING REDUCTION OF STAMP DUTY
CHARGEABLE UNDER ARTICLE 22 OF SCHEDULED 1-A OF
THE INDIAN STAMP ACT, 1899

[Published in M.P. Rajpatra (Asadharan) dated 31-3-2011 Page 382.]

Notification No. B-4-08-2011-2-V-(10) dated the 31% March, 2011.—- In
exercise of the powers conferred by clause (a) of sub-section (1) of Section 9 of
the Indian Stamp Act, 1899 (No. ll of 1899), and in supersession of this
Department’s Notification No. (62) B-4-2-08-2-V dated 29" March, 2008, the
State Government, hereby, reduces the stamp duty chargeable under Article
22 of Scheduled 1-A of the said Act on such instruments of conveyance including
those executed in favour of females, so as to maintain it to five percent in case
where it exceeds five percent.

2. This order shall come into force w.e.f. 18 April, 2011.
)

NOTIFICATION REGARDING DATE OF ENFORCEMENT OF
INDIAN STAMP (MADHYA PRADESH AMENDMENT) ACT, 2011

[Published in M.P. Rajpatra (Asadharan) dated 1-4-2011 Page 403.]

Notification No. B-4-06-2011-2-V (12) dated the 15t April, 2011. - In
exercise of the powers conferred by sub-section (2) of Section 1 of the Indian
Stamp (Madhya Pradesh Amendment) Act, 2011 (No. 8 of 2011), the State
Government, hereby, appoints the 1%t April, 2011 as the date on which the said
Act shall come into force.
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Curiosity is one of the permanent and
certain characteristics of a vigorous mind.

- SAMUEL JOHNSON

Success is the ability to go from one failure to
another with no loss of enthusiasm.

- WINSTON CHURCHILL

Education is the ability to listen to almost
anything without losing your temper or your
self-confidence.

- ROBERT FROST

If you're willing to fail interestingly, you tend
to succeed interestingly.

- EDWARD ALBEE
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