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(@res g ¥ oifda fhar ) $9 a@a & o SN uis § 8l

PP g 59

o & O 39 UBR 8-

Order 39 R. 3:
“Befor

granting injunction Court to direct notice to oppo-

site party:- :

The Court shall in all cases, (except where it appears that the object
of granting the injunction would be defeated by the delay) befure granting
an injunction, direct notice of the application for the same to be given to
the opposite party.”
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M.P. AMENDMENTS

Amendment of Order XXXIX of the First Schedule : In Order XXXIX of the
First Schedule to the principal Act :

(a) in Rule 2, in sub-rule (2), the following proviso shall be inserted,
namely :

“Provided that no such injunction shall be granted -

(a) where no perpetual injunction could be granted in view of the provi-
sion of Section 41 of the Specific Relief Act, 1963 (47 of 1963); or

(b) to stay to operation of an order for transfer, suspension, reduction in
rank, compulsory retirement, dismissal, removal or otherwise termi-
nation of service of, or taking charge from, any person appointed to
public service and post in connection with the affairs of the State
including any employee of any Company or Corporation owned or
controlled by the State Government; or
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(c) to stay, any disciplinary proceeding pending or intended or, the effect
of any|adverse entry against any person appointed to public service
and pgst in connection with the affairs of the State including any
employee of the company owned or controlled by the State Govern-
ment; pr 4

(d) to restrain any election; or

(e) torestrain any auction intended to be made or, to restrain the effect of
any ayction made by the Goernment; or to stay the proceedings for
the repovery of any dues recoverable as land revenue unless ad-
equate security is furnished;

and any order for injunction granted in contravention of these provisions
shall be void”. [M.P. Act 29 of 1984 Section 8 (9).]

(b) In rule 4 :

(i) after thg word ‘by the court’ the word ‘for reason to be recorded, either
on its own motjon or’ shall be inserted :

(ii) at the end. the following proviso shall be inserted. namely :

“Provided plso if at any stage of the suit it appears to the court that the
party in whose favour the order of injunction exists is delaying the proceed-
ings or is otherpvise abusing the process of court, it shall set aside the order for
injunction.”

In section |80 of the Principla Act in sub-section 1 for the words brackets
and figures.

(2)“ the word, brackets and figures “sub-section (2) ‘or sub-section (4)",
shall be substitued;

(ii) after sub-section (3), the following sub-section shall be inserted,

“(4) Wherg in a suit or proceeding referred to in Rule 3-B or Order |, the
State |s joined as a defendant or non-applicant or where the Court
orderq joinder of the State as defendant or non-applicant in exercise
of powers under sub-rule (2) of Rule 10 of Order | such suit or pro-
ceeding shall not be dismissed by reason of omission of the plaintiff
or apglicant to issue notice under sub-section (1). [Vide M.P. Act 29 of
1984, |Section 3.]

o
000000000 0O0OFNQCOINOSNOGNONOSNOGINOOSNONONOEOEONOSNONONONOOS

The mentor asked the mentoree, “Why you have done
the work|in a slap dash and perfunctory manner?”

The mentoree answered, “The new systems generate
new probjems. Systems should not be unnecessarily mul-
o tiplied.”
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1964 J.L.J NOTE 232
NANDA DAYARAMVS. RAJARAM
CIVIL P.C.,S. 27.,0.5,R. 1,0. 9, R. 9- LIMITATION ACT Art.164 (OLD) NEW
123 DECIDED ON 17-8-1962

In the original suit, the defendant was duly served for appearance on
14.1.61, which was declared a holiday. On the next date the Court issued
another summons on the defendant which was affixed on the residence of the
defendant. The defendant did not appear and the Court held the substituted
service as sufficient service and passed an ex parte decree. The plaintiff de-
cree holder sfarted the execution of the decree and the Nazir went to the
house of the fefendant judgment debtor for attachment on 12.8.61. the de-
fendant theregpon filed an applicaton for setting aside this ex-parte decree on
23.8.61. The ¢x-parte decree was set aside by the trial Court on the ground
that the summons were not duly served. The plaintiff went in revision in the
High Court.

Held : The Civil Procedure Code no where define what a summons is. But
the date in the summons given for appearance by the defendant is an essen-
tial ingredient{of summons. Section 27, C.P.C. says that when a suit has been
duly instituted, a summons may be issued to the defendant to appear and
answer the clagim and may be served in the manner prescribed. The manner is
prescribed in|Order 5. Order 5,Rule 1 says that when a suit is instituted a
summons may be issued to the defendant to appear and answer the claim on
rein specified.

It is clear that the summons must mention the day when the defendant
should appeaf. But if the summons mentions a wrong date for appearance or
appearance ¢n a wrong date when the Court is closed it ceases to be a
summons as [required under Order 5, Rule 1. There is no rule of law or of
procedure that if a summons is issued for appearance on a day which hap-
pens to be a Holiday, the party summoned should appear on the next following
day. There was, therefore, no obligation on the part of the defendant to appear
on the next day. The case was not taken up on the next day but was taken up
on 16.1.61. The summons issued to the defendant did not indicate that be
should appear continuously from 14.1.61.

Article 164, Limitation Act, says that limitation would start from the date of
the decree or where the summons was not duly served, when the applicant
has knowledge of the decree. From the facts stated above it is clear that the
defendant, was not duly served to appear on 20.2.61 when the date was fixed.

It was contended that the applicant bad. knowledge of the suit when
received the. summons on 14.1.61. A knowledge of the decree is different
from the knowledge of the suit. If a person has knowledge of the suit he
cannot be said to have knowledge of the decree. What the second part of
Art. requires is that limitation of 30 days sta.ts from the date of the knowledge
of the decree.

The application for restoration held to be within limitation. Revision dis-
missed.
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1964 J.L.J., S. NO. 78
RAGHURAJ SINGH VS. KALYAN
WORKING DAY SUBSEQUENTLY DECLARED TO BE A HOLIDAY.
PROCEDURE TO BE FOLLOWED IN THE CASES- CIVIL P.C. 0-9, R. 9.
DECIDED ON 4-12-1963

The case was fixed for hearing on 27-1-63 which was declared to be a
holiday. On the next day, as the applicant or his counsel were not present, the
Court dismissed the case for default. The applicant, in the High Court relied on
AIR 1957 Punjab 80 wherein it is held that although on the occurrence of an
unexpected holiday, all cases and appeals fixed for the day are deemed to
have been automatically adjourned to the next working day, and it will be the
duty of the parties or their counsels to attend Court on that day yet all that the
presiding officer could do on the following day is to issue notice to the parties
to appear on another date.

Held : “I do not agree with the broad proposition laid down by the Punjab
High Court. The parties should follow the practice of the Court, and invariably
appear in Court on the next day after the date on which a case had been fixed
if it turns out to be a holiday, or is later on declared to be a holiday. It would be
proper for the Court as soon as a day is declared to be a holiday, to put up a
notice on the Notice-Board mentioning the numbers of cases fixed on that day
stating therein that they shall all be taken up on the next following day. If this
thing is done by the Court concerned, the parties and counsel would have no
right to say that on the next following day all that the presiding officer could do
was to issue a fresh notice to them to appear on another date.

But even this precautionary measure does not appear to have been taken
in the present case, Case restored to file on payment of Rs. 10 as costs.
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¥ il e 9 B0 & I HHIR) §RT MR TR J FRIER IR od & | T
e 9H YHIRG B W Ahuie w9 ¥ I Uel Wl 8 3R e
fagfera wdam = afdd @ & ¥ ol B A1 S99 gfe A <rrerdl &
ufdy gearas e SuRerd 81 o1an & & @ rarerdi &1 9Tl S e
H g g B

T G DT FHRM T 500 TUJ 4 10 1 15 AR 39 Bl AN
F1 21 2| FuiRa fif 3 foR wer, 9 9 9 veaer & SuRerfd
anfer B & 99 o sl eRv B xfa 8 o & 1 S @fad @
JFaHT HIRE B W A B W B9/ e d§ yd9 afvid gl
2 W vEeR B R T SuRerd 89 @1 Y g1 q@ de e e Al
S GHd o4 db TR e U § VA FEw 9 81| gasr ufkhan
e & g 39 FaY § IuA B Ahd © oAb grerd &g §rd gl
2| veM a1d Iy Rigia & 8 iR =nfie afeiRal 7 o fade o
e | ST BRA BT T TIS PR &A1 Al | AR TS B AT
g e €1 qn R g # e @ sed e o e @), sHe ford
=9 91d &) AR M S99 MEE U3 H RT U A B R I ARTeTd
g1 3mgd e on @1 2|

Tl B GBROT A TP U BRIAE IR B g4 g§ @Al WA
T 2 b arem U7 S wu 9§ wefta afd R fafe & gar 8 @
& | [Ee GET TERE wx1 @ ol ey <9 W qd GeriH

(483)



AEIRAT 7 TR A ey 5 9 20 AYA. & WG B @AY G
IR | I UAgE H 1976 & WA §RI {V a1 FlAAferd HRA §U
SuRen A B TS B SHE! A emE B AR | qHER TF B Ghrer
& faRaT THMIR © § MY 5 P19 17 Td aSw 5 Fraw 19 (3) &
AT ST U B Frifra ween R srfE e 8 | arfesE 123 "t
Ffafm @& ofaia SfeaRaa WEIdHor qun e 5 a8 20 2) &
Ul BT W eI AT BR o | YHH H] ISY o GHI AMSIIH
# gz forg=n Y =maersa B 6 RuiRa f[ifY w= 5% R | e
GIfYd € Sl @ 3l B i g Sar 8 o 3 ared B feaw W
gavol foranr S |

AU JHTEYH B U THT B1.U6 UrwY a9} e o1 I/ B I
9 fagg R frgq a0 |ay § aney 5 99 20T e 9 W 7, anew
9 ¥ 13 @WUH. & WEU T IeWE 123 HAlQ AT B facred
R IR TN WA gl @ 2O ¥ US| URed H YIS gREdH
AT a1 3l PR s ey # M@E UF B YHRE B
BH P AI :

Tg W o ™ fF aus gR1 e @ oy Ry 9 a9t wH= @
W TR B R gE 9 &1 T 8 G, Ud [ ¥ dafea vy
it &) afefaa fear o 9@ |

ARYD ©U A ARKIHOT R g A T b BRY I W HH
RN | A=A § STUS] A7, USAE U SAaTed W ¥ A aige ey
P Pel B A B 1 SHBI Sooid W PR | YSRATIHT aren e v,
T v s |, M fod R uereR 91 arRgfden F 81 79 W 5
gs Rifcarey # fH ARy fdd | e o & ) 98 UH gd1 JH
H iR T8 T Uga H BiSTg Bl © | 89 ol Wl B I IqH SHNI 37U
AT, TR AR S1FT AHferd @R o) 8 @ $1d § 984 Y aF qofan st
2

gl g Y G B 6 GEER U9 B UHNeH B § R
F arel fad Afde ue oy FE B R 3R afe B of & o =i
ufehar ¥ T4 ST A I BT DY Ve Y T 8 gl 2 |
agen A oAl 8 7 N - TR T8 Saxa B
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(maTTEaTIR  gRETT. )

KMt M WEL A
UoF dER e 9 1, |RETR (A.4.) 400 001

5% Hel b. 1 iR a1 . 1,/97
o S S TR s MR AR L b A SR ARy S ey T
faeg
Con L Ee o SRR L S R oy S IREICH

ufa,
g R e R S e EChID]
..................................... s fieg It 7 1E ae Hwon vd Remd

fyersn &g wRerm f5an & 5 o wufa ad Haid 1 §3%d 1 gaex
I JaEl dedd U4 R sRR, U Wi 9 v @ @R
ATFT S IR W P AWPR TE ¥ |
TR H Y U, AT TP ARG 1 Afwar A gm0
B qAR A 8 A AATAI §R1 Y U P SR < 9D, B
}, fesTi® 23 T 1997 (FHaAR) P S 11 qoi YR BB THROT § AT
of | af ey S fReie 23 S 1997 (WRER) &1 SuRerd 7@l 8 & @
AUd fIeg Th Uy HRAE R & UBRU $1 ARiexe fha e |
afe &l sRu Iad Ree & QdefAe e Nfta 8 S
et Hid AfE & oan @ 9 e B fRaw R udwor &1 siqun fhar
ST | |
oot i 1 3t 1997 B R FRNER Td <Terd & g2 @ Frifa
farar )

Ll ' TR
(FaraTey) (mm%ﬁsj)
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Rearefier amer
g fw) At

Fad w9 W TE yWd Bl @ 2 fb ' I urar @1 qen e @
FeoTey | Ive PR 29 & e FoRal [&a U FRAl BERI B
2| REgq 98 3 W-99 R S 9K qdrs & S Rl Bl 9P b
qegq A ARG A &1 9T fha ® Afda U Jrg HEiey b1 dedl
o f& UF & FORE ¥ Wie YR TN a1 Sfex, Ta1 U TN B
fearen fred SO | 3 A ORON, UHTE UG A e YIS B
iRy | 3 o ¥ A= yeR @ MRk, SeR ufye & AegH A
TP B Bl YIS a1 O Y@ B | T TEeN) @era Bl afe
e, R W g, WEd UE BN A, gured qei WRl i Bl
Faofiad, Soit o= gaa N Bt | I8 W g aEa Fafia U @ o @
e A ar ufaae” M¥e & i USRI BRI BT TIS B | g9
e @ siaia yom I Aok /enee @& fharefia 9 39 vy w
2| TG PRA TR B e M S ug HE H A AR ©
a8 § 8 B8 @ g | § ' FE 3@ g IRa IRa I B Yo 8

goir!

H @ aew &1 frareiia W geae g QT 81 ARy | cfeE
ey, freg anfe el A oot gl @ g @ | ol a1 aew @ ez
J AT 1 TSl USH BRI AE & TT 78l Bl A8d & 39d] Hl W
o B | Ay A oy @1 frareiia wr W o A foran W AR |
A A folg/eRy formd 99y -9 § & & g s
raTaa) AT 9¢ WU a1 v @) e A R dad I8 ford b
ara1 /3l /3mded g3 uikd Bl &/@iRS Bl B 3nfe | arda H
e 71 fardie g wermar va =@’ s I Rifg @ Ssee”
1 & 39 forg i @ % Sa fag & o wEva fbarefia | foran
o1 W | ¥ 1 e &1 fharfa v wRel e W o eraEl @
gRumg &1 V1 Ul & 5 Ry 9gs #19 | YUY B ARG WY A A
S 9adr B e uRvmm @' Brm 6 ol ey Jidl URfS
g ¥ afe g% foran & ama @ ol @RS &t @ & v 0w

(486)



TE BN B | S DAl I8 B W@ B fF B dId B a9 W B IR R
T derRY” & ggal W g9 Affa 98 ax @ B oef$ 39 fiwm w
IR—AR HE T 2| BIg f e afeEn) uftas @R g8 qam @
=1 N TR @ &t @ T8 g aifte | At aeRTee den @
ey ufawfea =21 fFa o @1 @ 1 9oRee $d bl T8 Bl
IR | TR & WA § WS IR W 2 (A 1998 H RIS TN
Y fagreia fdg o@ § 9 & S 9% 19, 20, 21 W FHIRE 3N 2|
1 3% H U 56 9§ 67 H A€ WAl @ T’ ofive § 9t qarn & | A
e A 9T U sfacear 1997 H g d@e ARl &1 giE fdawer g
13 9 18 ¥ a1 B & rRIf® ydhvvr # yRMAS W da forn sgm
a1 febarefiar W dan foran Smom | 31 UaR SIfd We AR A1 AR AR
1998 & U 21 R "ol &1 fharers vr Yol U9 aRAfia &a1 81 § g
21 9 27 T% TN WS IR 91 ©: f&HaR 1998 H U= 24 | 26 H M How
to write judgments/orders etc. etc. # I TE TR WM U=l 3acar 1998
U 8 9 357 Wl AT T | G TS MM B SN =ifeq don fafy @ oA
Tg e B fb, SN amen B I & fhw S| AW HRAT dA ® d9n
T I Foa g g R :
3. 20 3. 6 Td 6 & VUM IH TR ¥

femt @t ar=faxg (1) o Fofa & srgwy BFf, S9H a1’ &1 w=a,
GHRI B T AR v, 9B IRRLIFa T iR T 31 (e srafde
B SR e AN I G A Y JAURY W wWeayl faffde
BT |

(2) are % ST FEH P IBA M AR T 919 i B W =Y Vs g™
1 fow wwfa § ¥ iR fd oru #§ ¥ew fdy o €, R A wfom
gl |

@) =T fAew ¢ WM & T UeER B TR WER §RT 9F W9
&l O Y & favg gom1 fy oW s aR ¥ 98 WieR
20 9 TR P g8 P IR B W B

6 ® Ry T Igaw 1 Foflr & afkm ¥ 4 uffm o=l A
Sfeeya @M1 (1) S9 d &1 doF o W ol grr fean 7 g
faot & sifom W1 & ufda wsl & fan o |
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(2) 7 gFfRFd &= &1 1 wI fHan sem & 3 gemaya fu
IR = g ¥ I a9 R Foig g o g, osE A B iR
TR 1 Y g o R gata @99 & fiaR IR =8 9 o & a8
=Ty, afe RN & favg il o @ 398 UEBR g1 Al B H
R e @), vt w5 R# R TE A v @ iR Sw
faore & forv o1 ®RU & I= v # SfedRad R iR de—

(@) fea @ Ul Brga oy 1 foaht @ fivg srfia & o wB™ 3R

T AW § Aol aifsaw SR, e 41 @ W 1 &y b
fore feah A oo iR

@) o9 a& o TaR 78 H SR g 99 a@ g @ s iR
s @ g & fov S a9sn Sem &R fRaeg veeR
Pad I T P 9 B AT e HRA BT FHER BN IR IIA
|eul ol @ 9fd & forg amags = @1 e T @ SR,
frg o & 3 IR 8 o &, ol &1 aifvm v e &
gareE! f fore o falt s vl @ o &) & w9 & gwrd
E - B
=] el Aaed fvf & daa s iR @ ufa siftoma R @ forg
forar T @ 981 0N Uy H arg F i R BT 9 AR T Sooifad
fra w9 |

AY. AR RTd & 9Y. Ie AT, R 991¢ ¢ W e
ee & | % 165 W 178 FT THEH HY. FIER ~1aTerd a9 1961
 d D THING B B E| T B T FRY B AES gRI
IRemgde o feufrl turR &1 € 9 "eeIR B

2:- il (S uAl) &1 foran s
(DRAWING UP OF DECREES)

165. TSI 1 ASH]. 1 aga A T TS F TR A1 S
TRy | sl o s @ o ureu fafe—aft sieRal grr 2
7ol wu W TR 5 o & qun. @i W ¥ iR Ig R =y
g1 UIRd ax A A €, 9 yads # sFdl BfeAsdl & BRI B § |
ey 20 frgw 7, # R e Reman o &, e f5 g1 a8 snfea
2 & <y @1 el a1 ey W EWER B b qd g [N B
o =il & 98 Sua vl & o ER B
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166. (1) smef a1 anee PRy & SR €1, den 98 7 dad <A
 gof (Self-contained) B e & SH& |HeM Td yade # B o
I A1 U3 Bl @A B AAITHAT 7 TS, dfed SHD e (3C) W g
fAfea 8

(2) g W s I MY (v wefy A1 ar=en) ¥ W vd g=E Ifed
U Wipd AETdl B UGR Ud AH, SO I Tedd ge Bl
B TAT T PR W AR Y@ B ARG fBar T g, 3R T B 7
fe9g (Determinations), SecilRad b ST (@S9 20 = 6) TP ERI
P TS W@ B YIS S9N WG IRR] WRIE (Accurate) F AIRY,
v fieren IRe, Ffed @ we g w9y | |

(@) afe srsifa a1 e i # g (Affirm) & o & @1 99a
e Scalga fd ondd, Rt & ofia & smsifia @1 o 3o oy
¥ gof &1 afy smef @1 aew uRafifa an wehfa fam @ # r Her:
Wpd ARIT B WM W AT SHH GIEH Afkd Wied FerRar gul T
=g wu ¥ foredl s =@y | 3fe smeifia @1 e geieT (Reverse) S
T O 9% uE & fa % Wiea wera W I geR fordl S =nfed |

e : (1) FEfoa S e W GuR R T 8, @1 S 9Ted gRT
wgpa 5y T 8 den o TiRT oY & Sl 31 We FR A
TH & o Saeds B, 9 Sl TN ARy B W Herd fbd
ST TR SR S Wi AE frar o Wil qen $H W
e @ gwmeR B

e : (2) el fF sEAMRHER T WAYed B YT gg &4 B A=
Hogie fan a1 21 a1 9 Q1 o MM A1 ey H forg S
IR | I=iei™ &9 (Mesne profits) @ w9 H HFT 71 €9 Y2Id
w0 A fRa@rmn S ey | et @ et a1 A @1 gem A,
T T B IS Al e H I T g 0 |ffed
fem < =2y |

e : (3) &, Afe B B, W NI gN e 1 g arsiia @
S H Wyl IIARN WA AR, a1 gt gar ARy o
T8 fba o1 @ oy 3R fva ) A Ramm 0 2| 94 a8 A
TeeddT Seaifad far s =nfedl & &1, ansifid—+ (Decretal
amount) TR I I Y9 A Y, I IR I S BT B |
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167. Jfic, wwsi, a1 @A (Satisfaction, compromise or adjust-
ment) P UMRN H FREAE HA GHT QR raEfien & e ey
23 fam 3 & yrauTHl @ 3R e fha Wi B | 59 W g, <mrerat
R Q1 UYS Faedl Ut §— (1) el |usian a1 YaE &
FfRad (Record) fFd S @1 39T 2971, (2) 98 Wl I &/ A JafRd
2, SO AJAR AT (S IF) UG FAT| 39 FHIIAE $1 Sfad w@
T Ul WU A SR dRA 1 dde g8 e f @ @ e # g
FHET STERM O, T 1 & 9% A9y | G ¥ & Fay § ey
TP} SUD! d fha S, A1 9 GESia B ensfa @ | gRRre

(Schedule) & w9 ¥ T W |

168. T8l T &1 fa9g I weafed &1, o1 amefh W waifda @t
&1 WHY MM 20 M 9 & AR, AE—TF 1 e & B 3= T
o a=d Y IR, WET A A6 |

Ale : 4 & [y B M TR TH H, TS e B ddd
5 98 W 39 919 &1 GaAN R 5 S9N W RQgRer 7 ™ €
ot 39 A & &3%a U9 Igdm a1 Irred gr foffa @@
$ UPR & WY A I3 FfC B AWEHE B |

fewoft.— s 20 o 9, aER Ui Gfedr & I8 uau= ® f& o=

q@ @ fAyg-axy I gEfc 8, @ g (BshY) # Ui w=fed @

ISP JgaH @ ford gt gvie w2, iR el i wwfed dmet @

Y—y&e I7 IO B AT A TEEE S Ghd) ), ) aeite (Rea) F Oy

At o At &1 9ol B

169. 9% (Mortgage) & I H TS AEfd & AT Tdh YIS T3

o & o =iy R & R gde a8 v s g 9iffa

7 g9 B AR (Amount declared due) HT fT9 7R a1 8, A1 9 |

Tg R s 9= el & et forar Siaem—

(1) T g1 ufohE e |
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39 UPR TOR fBd 9 aren nfda e @1 faame, S| uRw
AFHS ERT SN AMET TR FKIER Hral & svaeiRa fean smam, aen
T 98 AEMT W FEER A 99d el gR1 feAifeba @
geneRa o Sram |

170. afe =MATAF R e fban mn @, anda ¥ A ™ @ B
A H Seiflad IR &1 v 9§ @ 98 o R ueH R ™ &g
@1 1 FwTel ¥ R Weddn qarg ol afd | s iR a9 a% evaer
T B AR 94 T 5 g 3 A 9 T T8 B A W TR q O
q 8. !

171. 39 yaxvi # R sifom fofa & gvarg oRfae et a=ch 2,
sifer f#1 (Final decree) 3ifcm fvig & fdell & R 918 S |
Fife 3ifam ¥ @ & i R qen ueaRl & W@l & 3ifad v
3§ faRer &1 <-fAofa (Adjudication) 2, 39 &Rl 98 39w 3mu § ol
Td =i (Full and complete) 81 a1fRd R fs aRfAe 3 & dgd
@ TR I8 Y T 3IR ¥ad (Execution) AT & WM |

172. Safd am=f ofd a1 ofs & favg arow feRT & yeReIA
(Restitution of conjugal rights) & ford 81 @1 399 I= < 81 @1fed &
ofel I1 9N 9199 @I (The spouse do return) |

173. IE=gaat Aol a1 e & A9 Raw & < ansfaa SaR
P ST | :

174. TS s § <y ) 3 wfdaa e 6 gar § a8 ae
Saa g1 fAofta fan 7 on qen Rere R fRm & fFAofy o s efyg
fear a1, &1 Seor@ A wmaT |

175. W08 & ¥ 20 fm 6 3 fAfed el &1 e urg: of w9 A
T} fa o ) T@ @ Uell &1 A U9 gard 6ad QU HY A Ioaiferd
o s =Y, oefe Ue 9 e ) @ gfdard € & daa ta e
1 W fora iR 918 # onfe’ Sre & wat| TE 2|

176. (1) 99 & IEfd AR & TN, VUEy, U8RI a1 96
JTEDT B S B IR B FgE (IRRe-2 & ueu B 211) TG
TF YE U3 WA & gITl Uod W geRid av, e 5 g7 o
S & e AR B gal B a1 W USRI A1 ITB AN DI R
-3 Roer o & 9 9 3 =R @1 5w ¢ |
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ER (p oo Bl @2 @ bUe Rl £ ‘k lellad b3 Boah |(pblin Sikb
{8k Dyisile b jellab | Yablie © LYY ladd @ Yeyhbie k12 PR
Rlpie 22D | Rlpie Bap| ¢ kDI g Bapl | ehiy) (Uonedlpnipy)
klabl kibe @] Ik ladblg] ® ki | Ribblle Biinie @ vyl LR
Ly Lk (uonosley) pldipate |b kh—2lb |{leblin b MRD ISle b Lab
I LYaly LEbie @ (1) L) bRl Ly lablie DY IRK MAbRe 2/}

13 bipmpon (BYaly
M5B RRIRIR:-Rap [2pKR3L £961 LB Opy ‘¢ Rlple RIPE]) Bkl bf
ApE piRhid RhppR: 1D (16 b ABLIk G661 ‘Plhy U2 kRSwE)
PRI PR)bIE- P 228(pbI) b 2l Lublek i Bbh: B3 | dhablie
lelin 12 Yt R 295 P lblol (@ Rhi RIb Ll b QRINK Dhbele &
blRR) Qible ‘Glied) lb kad MM 2h (g) | plin IBMY LY lb kad
AplM3 2h RO f 1659 Bh @) 3 hablie 2k e 2y Deah R P2 Gl
& Rl Us 12 13b @Ik Lo (g2 RIY ¢ lpialie ¢ Ripie ek |
lohbo3k bh ppablie |3 L3k LB bikd] I kad MM 2h |¢g5Q)
12 112 ‘|—@lhds (hih) halK 1b bbb (& pob
b 5] |® |Dhikiie GBO Lk PIdkh |2 & kb SbA 3 DYIRL halk
Uo kT b 30 @ BA0A I® KK o b (H) 921 bRk —lam)
| e
[GH) L 2 ARING M Lpat DYBINN A Dinah @ krd BIPE bt B &
2k ¢ ofb i@ e bh ySlie LRI Lol b $B 12 joh pibd)
DRyl Lo bin | llrblin ik DARINS 1B alRlkik. M Leblin LRG| &
Rjisiie 12 i i kpbalh Ik B2 DIRIRL A3 SRA b Lplis 1R
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| Lo LJBBIDNG
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FA1E S AR vereRl &1 AW, R gR1 @i & e e e g,
feran Smam @on < gR1 eweRa fean S

Roqoht : safd <marerm ae w3 #1 @R I BN B HRU adipd
Bl B A I S A A A S AGEIF T & JA ARY; B A
@l P A g8 S AR | 39 9aY H 1979 7.9, o S Jie 41,
gl . ¥e 3 qeAqde, Jaiie © | Safd ae ga-fofia v
(ResJudicata) & 3MuR WR R foban oran & @1 59 199 177 & R
IS g8 A @Ry (1979 7.9 diweAt A 187 wHGAR aE fA.
et arg)|

178. Hﬁﬁﬁmﬁi(%upersutts ’jq?ﬁﬂﬂ?ﬁaﬁ ) H TS B TS R

seeieieieisiekeeieiekeeiekekeieiekekeieiekek

HOW A JUDGE SHOULD BE

“God give us men! A time like this demands

Strong minds, great hearts true faith and ready hands.
Men whom the lust of office does not Kkill:

Men whom the spoils of office cannot buy;

Men who possess opinions and a will:

Men who honour: Men who will not lie;

Men who can stand before a demagogue.

And damn his treacherous flatteries without winking
Tall Men, uncrowned, who live above the fog

In public duty and in private thinking.”
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3. 8 fd 10 &I 0. W. © Jasia ACRADI O1 (A«
qoerEw fw AR

arall B a7 ¥ fR 98 eE @1 8 A HeeE & 8 s a
Hell A q TP I, HogaTeIdd AT @raven nfe A= geqsi
H GTH BT AEYES B T & | WM¥e el § ke Rad @
faRew fade wffa 3 T ok &1 & 9gd & Srel il & | avd
TE T MR & ¥ | BIE MY TRA T & qd T8 Y © b &9 S
favg © dehifa wwea uraa™l 31 9 &Y | 92 R 9% 7 9o afdd @
IUR J Rem W, wEuEl w1 W g ahia e J9e, AR 99e U9
TuTE B THSI-gHS! # Y wu | US| W T 8 fF Iwiam Rigr
& A AT IR SUHAT @ fo o w i w3 ot ved € a9 e @@
TR &1 & Bad S F & TE e B | gAY O/l U O Ua de @
T, BHRT S¥R & U, 3hel Bl & S YR e A Al v |
81| T 9 | Riew 5 N R w® & 78 ugawm | {9 BR 4 &
T 9 S9 W BIg 37 & UvEr Agd RI99 § $El 9 Bl Yed Siedl
T FHIETS G SARY ART YA IT JHATIA $ BRI BR0 | A1 A 37T
SACIGES

39 fAvg R yde ulvewr Rk # R @ samn S <81 2 an
3. 8 1 01, 05, 09 T 10 P AR LT ITPT T FI ) T &I & |

Te Rk 4 go QPw gemi &1 ded it ka1 & 9 9arn & 5
=T @ MRRIHT W H e AMMRY | | drei T diad a1 oA T8l
AT | TR ARRHT AN FART, TR-ER AR FARI HRARE H
dfeem vd Srft ggWE @ Wi WEIGRY FE | o fH o
ARTABT HT JAT WG YoT TNl T BT SMA¥ISH 8 | Ig 919 7. 8 . 10
YT D qeg 7 N FE I FdHH 8| vy w® 9w ReT are s
@ gd g W M. 8 f4. 01 (1) 05, 09 Td 10 P i & T WA fban
T & R @ 38 B 5 R lRe aferiel &1 onft 9% g9
UIGET B GG Pl I AW UIG TEl BT § IP BR H & W 30 TR
1 9 T | QAT A A A1 B "1 #1 T Sel ga TE@m a1 A1g
A9 A= R 6 e 3 &k wifd & @) 7w 5 &1 f 5= e
T B G IGIR A AR IH AN, Basl o9 B g9 36

SiRed Mt firen ¥ | 89 MUY e & Ul Suen @) o1 9Eel §Wd §
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6 9E e =@ B W THW TR SHB W MYE Wi H Hae d
dfg YA | g9d I8l o, |

an. 8 w1 (1) fafa wu= : uftard o= uftren &1 forRRaa
HYF (ITRATE) UBell Ydls & GHI I SGS Tgel I a7 99 B Wi
fora =g sgsa W, IuRUT T |

9 YR 371. 5 (1. (1) T4 (5) @AM, & UGeTHI & I d IRdla Idd
TR B o 9Ha FiRa fFa1 & S9a afaRaed ft eno 8 1. 1 (1) & siaeia
g7 9T 39 3 WA SRy @ R |

IR Ieoiflgd (. 01 (1) N Te&TEel! B e |, Aol wU 9 uE |
foreer graem 1 e, v, e S & 6 | 379 3. 8 . 5 B yw
U BX Ve & | Ol §9 UBR &

an. 8 fAum 5 : fafafdea: y=rE=-

(1) 3 agum & dg e &R AfNeYE @ faffdea: g8 emaws
fagen ¥ o= T8 fw Sen @ W ufoard) & sfYaes d gw
U 6 a8 Wer T8 fFa o @1 o8 9 FataaEE afd o
BIea) bl g afdd &1 W4y B a8 WIeR &R forar a1 A
QT |

W=y W WeR By U 50§ g & W el & s sk
THR | Aifda By M 3t e [RTed [fAASTIER B qH |

(@) vrel ufdardl A faew wza T8 few & 98 e @ o
qreyA H JFfae @ MUR TR o G, Sl a6 s afdd
B1 Breax Bl g afd &1 day 2, fAfqel grm, fog =marera
N T a2 31 |Ifad By S @) orven WAASHTIAR BR qeh |

@) =maTery IufEd (1) @ g @ o a1 IuFm (2) & N U
TR 1 73 SR § 39 T W AR W & 6w g
i wier @1 Frgaa o= daa o1 a1 I8 il <ier &1 Fige
fm 21

(@) 39w & onflm w9 o Aol gamn ol & 99 09 v @ SER
feh AR & ST &R T o R 9 AR § oo 5 aRE
31 ot gamn T e
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3. 8 g 9 yvaraad! affaas : gfard) & faRad dem & uwan
®1% W Affges o gor1 & 1 ufied & f[vg uforen &1 =1 81, I
P goiroid 9 & R W el ® S | e 9ve, SuRed faa
T, 3R e, fbeg e uaeRi A | B A 0 fofa $um
o afaRaa foafea wom = N w=w féa &) wawm 3R S
IuRRad &ea @ fou @I w9 Rga &= 9

3. 8 fAm 10 o9 ~IeE gN N fafaa @A &1 SuRea
B A UHBR IMEA el ¥ q9 UhA : 98 U Pl uEeR o
fofea wo= 2 (Fam 1 @1 Fgw 9 @& sl nifde far m 8) <9
Ty gR, IR, gsma @1 fad 99y @ Wior SuRerd #vA A
I[EHA I B Ie g S9S [dvg R gATW @1 9e & ey A
TH ARY HW SN 98 S FHS RIR Y i g S @ g e
IR @ SITe )

TR 72 & 1976 & faf= wehesi g1 3 8 . 01— 05-09— 10 &
B weeE By v 8| S yeR o 05 fm | 01,05 vd u. 9.
& Irifea € # uiy o %2 O o 05 . 01—05 | wafd & # 0
Ayl gRad+ §Y & | S & 9 99 |

3. 08 1. 10 Y. & A=A PIS MY TRA P B Jd AR
fa. are=m I~ 1979 A.gaS. 172 @ 742w TREw fA. Rraxee
1981 TH.H.UA. Q. AT 47 <A P 37 | YOIHY F 3G U3 o | Ife
3R s g Hfia g A g @ @1 g R FTEaHEE LR,
1976 gl 96 T T=IT W W AHA & | 1979 A.TAW. 172 B =G
A wmreTST A A fF gfard ) iR /4 I8 S W o) R o1 fb aw
IwRAE T &l PRI AT © |

e 8 am 10 = ud. & R $0 f = sgar 7 fod |
[AAT T, FWE AR AT B gUr— Al Bl AR A I<RdE
giga el fbar T F¥ IR T & o ufiarel &1 ScRde TRd
FRA B ANPHR |G fHa1 T 2|

T8 TR Tora wi & 39 Gy § SR AT §a1s o X8 @ R
fvg—awg @1 a9er gRuga e8| g 8 fFm—1 weufed smee-5
-1 1d Fem—-5 M= WU 9 I8 ser aRd & [P uftard) SwRae
TR B | Al I 3en MuEiRE ®U W & 399 SII&1 $B 8l QA
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1979 W.TA. 9. 172 F FIA Fedl & | FAlT STH 8 Sl & b amee—8
fram—9 @1 g1 W1 | FEay! e SR SeoifRed Sa g § dles
eRt #§ o T ¥ | WS IgUR AR IWGIAR UfHaE] 4 SwRde
TRgd e fhan @ @ e @1 Foa § 6 aw ufdard @ g @
gfeera @ wdy & fofga o @ afiRew foRea o fdll N w7
Jfra Bx B AR S YR IR & fory HIE qHg FId R qb |
3 UBR eI W I8 daad FuiRa e mn 2 & gfdar) & Scvae
I wx den Ife wfeerar wRga faan T @ A1 99 ufderd b1 Swiared
A ITRATE AU IR Td A IR B forg wwy FAuiRa @ | o T aRd
T ST Bl U8 IER & B 5 98 B g e v w iRy
PN | 3P 919 A9 ARY-8 AW 10 WY, T AU B W T A1
IR N e B Ol B | SWH gE omen @ E © P ew-8 -1 T
JRY-8 FAH—9 & IiTia IwRaTE TR B & INUeEN & T & ITe
0 Y wafa ver FuiRa @9 § ScRae Sxga TE $Ra1 @ @ e
(@) S favg ol gaTgm sierar (@) are & Fay § A AR BRI S
98 % THS |

3 YBR AT B ARR@n 78 Ria R fF e 3 sea-8
frgm—1 arerar o 9 & Siria SwiRae TR A & g e ver o
&I e fhar o iR IaRAe U A B Y =Ararery 3ver e
wﬁﬂﬂﬂmﬁaﬂﬁm%mmm—sﬁw—mmuaa%wh
FEAE FH S D B

3 YHR Te—g yiard) SuRerd M & qedrd SR & forg
H NqrATerd afe AHG I ArEdl & @ 99 S a1 9% IR qd # Ry
gY 9HT B Gard f 7 ameRe # X AR gl el geoe wu
J g1 9o b o IR wfard & @9y R s gar 81 AR B IR
W9 2N @ gzard ) ufard) IwiRare I el SRl © a9 Al 39 @D
IERAE TR PR Bl ISR TG FRA gY HWR &R R 7d
fora 3 aftg - AR e foree—

mﬁwmﬁm@aﬁﬁwuﬁam%mﬂm
fegr o AP IAN Swwae T @ fBA1 | e yfqard) @1 e
IeY-8 Frm—9 =W, A IR e S § qen yfE) @ IE
aten B o R P 9 e Y W ScRae WA R IAT SHD
frog aew-8 fFom—10 & T8d FRERE & w1 Fh |
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3@ gfe FuiRd fafy w® SaRae uxga & g1 & a9 it amue!
gfyard aifaaat gRT F9g J R 9 98 Bl AWER 2| v 76 R
& 3rq MUB! FHY 7 FH ARHR AY & B | ST IoaiRgd M RHT
B AR AUS R UIRG JMY IJAeg AAfd (inviolable, peremp-
tory Infrangible) &1 BT & 31U TP FHY <71 HT JWHR 99 B 8
gl P P AY—8 MTH—10 @Y. . & I BIIAEl HR <= S q¥aTd
il 3T w9 < wahd B 39 |ey § W 1o g J'l Rfd aven Sfud g
e g & MER A N A Tl S FaHadl 2| A, TR fIvg
dedftars 1981 (WM-2) A.4. didett Al 99, 1981 TH. R .Ual.. Hie 47
Ry AREv vy Rraras)

Tq Y-8 199 1 3R 9 F I SN NPT FRA §U MBI
fordt S gat @ &R IUSD qrasE WM el Y R IwRa” ywga T8
f Srar & @ R ogER e fordl S =Ry |

"girare) B H—ard Al W IcRa IGd IR &g 9HI e

T A1 A IwRAE UG T8l fBa1 T | @ Y sma—srs @

gfrarel &1 e 3Mee-8 faH 9 @A, B 3R MFE F¥ gY A

g 71 on % 98 IwRaAe TR PR AP Iawag UK e B

T ;AT M-8 ™ 10 FuA. & Ifava ghiard) &1 Iscrarg

U B B HBR FHG a1 Sran 8 Ud gevor Hiew wq FuiRa

f s g1

ﬁﬂ@ﬁfﬂﬁﬁéﬁ%%wﬁ%m&wﬂ%ﬁﬁmaw
A waxor § fAarefig fag @1 @ 48 are ueel @ gy AfHa e @
FIfRA | I & amew—20 9w 4 (2) ¥ men & T ® 39 vy w fHd
I FHY W IR A @ forgax qaran SR afde 98 ageiRa iR
I & 8 5 9 IcRare wRgd B & A1 g% T 9 8 U9 SwRag
T A W 8 a9 ) el fig fiffa 8 a1t s 5 verart &
Ig A1e B 6 9= 67 qeel R ey fafeg axar 2 a8 gafe of
f& 38 1. 5 T@ 1. 10 & orid =TT AT | Wey B 3UeT Hay B |

34 9 gpRv [ied & forg FuiRa fsan &1 don gfdardl 3 SaRare
ud A A fba 81 v wew @ QA o afe ufderdl SaRae wga wA
P TOR B Al ITRATE B GH W A F KHR a1 S Fhan 2| 39
Hey A U gl e vy Iveara 1983 fiweht e 311 3@ AT B |
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IRY-8 ™ 10 & WY—/Y <8 w5 &1 yew A
BT | S & gy B S A ggl S ARy w@ifd dE & § g
Y W TP A9 9 ©Y A SuRYd B | IR P13 9 srvare @ a1
AT § AT TR A @ & Iswae uwqa A A o Refd # spera
gfcrar) @ IuRerd 7 81 & Rafd § 19 IxRae W 7 &9 & SR
g P I B JER W YA A W a1 8 79 B s gRomH
TITG8 B W | 31, FY TS I@1 39 M & GRA fhan & 98 W
49 WX H@ Wi &1 & 9 Aad anfiue & g1 § W@l a9 gal g
gfoardl @R yrde Uil 8 a1 e 81 A1 6 9 ScRare ud 8
TE FRAT & JUAT I8 TH Uel B Wi B a1 w8 R 5 A ARy
8 fa™ 10 & i #=1 g el & UR | TR 8F o7 91 @l
|Yad: § 39 YR 9§ B WA &9 g1 g0 | 37 T WIGLHi Bl gHIAT -
TIPHR AN Tl B AgH IR A B G | = [ufeadi e
fapa 73 iR Uoia & fawg &= & o1 | IR =Gwen @ WEId B
fore A I B TR AT B AEIH A Wed U B & | ) e
& doriF ARERIT §R1 9K A1 § UHRON H &R B G- AR
q 2

TR T8 ¢ & SaRae uRa 9 7 @1 Refd # srear srew 8 faH
5 W W $ IJqa yardl 3 IR ¥ SaRag Iuael 9 8 a1 Refd
# +ft iy g a9 gaxo wen &g FuiRa = =mfed | amee-8
9 5 3 SUURT 2 | AFT B 91 1976 H GG g @ S foran B
& "orel ufeard 3 faes wa € fbo ¢ sAE R A AR B fF
g ¥ IMev-8 W 1 @R W 9 @ sirta gfardl &1 e e
o T B &R qEEa N yfierd 3 SRR wa T e @
e 8 R 10 &Y. 6. & id BRIATE 3 Tg § AR a9 "ufaardt A
Ifge= wrsa 8 B 87 99 ARy-8 9w 5 (2) & Ifia FHRIATE
A P ANGR RTAI P UTK B 2 SHD UBA el I Wfhal
et e € & g N e x| o |

3TN B A ARy 6 e ARGRTY 59 og B 9Ia, Wi T
fafy raem=l B W@ AU AR W I TRE W T IR SfUd W A
3T T YN H AT HNA S AT B §R1 GAad el B DI 7
FHTE1 A9 T8 D |

s
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AP ARPR
ﬁt?ﬂmﬂl@ﬂ’ﬂmﬁ

gEuIed fwy et
TR B A 9, AN B AT AT & ER A AIHA B, PR B, q2q
Jerfones aRE @ HFd Sfigd Badl A 81 IR | 8H. I & ©Y ¥ 37d]
affma wu # fHan ff sy 8 Il o d@ G, A¥eR Ud
AT BT MG IR, A1 AY I ¥ | BH TAR q999 A $9 A =l B
G o W2 € 9 fef W a@ g9 S@1 Ut f AR € afd adgiRe
w9 A ) fl SU FeT BT U TE HR 0T I T o) men g | aI8gd g
Tq ghaum R dfra 3 e g@ 81 T 8 A1 = iy, qwe
Y 3ol # ®TEe TH (White Goods) FE1 W1 &, A Sita= # gufan
e & & fRAuda sud Saw & e, omugl, diva, faufa, 98 &
I~ gl geur 79 Wi # affa st s sreifa e, guw, s, g
21, UTeS, UYdl, IrES U4 Wew (GAred) A ff gfed T8 e |
& AWBR, AXPh, FeATH Y9 ARF Rl & 31f S o1 S’ § dlfeb
IAD FTHU T AU SaT Pl I T |
TR : U= B 3 B IR, OR, FaER, ga+9 g, womell yeor,
AP TR P 3 B GRPR YT BRAT (TN BReAT) R IREBRO,
I v o1 A 2 AR Y, TS, S, I, g,
ey, Jeneis, Reausar, Rerfawan, siawsf, s,
a1 37 |
a5 : v @1 et R uwe s, iR, @nfiEd, ggRiad,
foorar, fadan, Afered, @eER, SRR (i dwmRd
aR=) gfera, MemaR, F96 JER fe | IRF IR F IR
& 2| den VA gk O siak 79 @ sifda g 8, 98 e
2| Shaw @t deh N 2

fafr= et @ wrearef URGA BRA B YE ARE TE © B EH 'R
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PR, ARPI, AATH T4 AGER P Sigd § 91 2 | ol [ 89 |«
g & €, ufie dxem # dfge 9t § ghen g o T o 6
YrATE B ATERY P AR P HGIHA A& B &1 GBI AHA
S Sy AR 98 HE N B ATl B | A AT H $9 O I Bl
QqrEIfoTE 3en 2|

e URdTa & WY 3@ ol Jgo W A |

39 o ¥ qd Yga &, i & 9HY 9 U | 9 Rk @ 38
? 5 gy & 27 f5f @ g8 M e 12 ¥ 4 99 7@ g & 78
ST ARy | gty @ R oiga afd sroeh fRmaat ot S 9 & URM
HRl & $afely SUD TEl 1 B 1 3a U H 10 991 & 918 & A1
TIfeY | qEigafd @ 9gd 8 @ Eigaf @ 7 meRee W e 8@
TGIAR T ARy | o ) N e B R 4 991 a1 & T ARy |
Frifead R W AW $ 7 991 W 8 I aF I1 AWF A 7B 8.30 I AD
& S R | A i fe @ Afd 9% $B FH IR 8 9adl B o
B ik s Fgfcd & geam R W) IRaR & /1A B 97 fadaex
fasm ova 2 ®ifF S g W A R RA 3 fog gd I aeen B
T gaE @ 997 A f5W & o= o @ T8 Aty | gaw |9 A g
X TEA &1 U 919 3R & G ARy P G B GHT FrfadE
Y B R4 918 fred & Igi o A1 e g e B | 8 | s
Y W UF A TR Afdd & el IRFY 3 TETa1 & R AT S
2 e ol oM ¥ W1 RS | e o M @1 RS & SRR @
Rrermr &1 iR M afe Ferar A g T TRy | R afe @
& & g™ 91 TP 9 ® w9 uRIg 9 famear 91 e 9@ B |
Acquaintance &1 312 & I® 2 f (Slight knowledge about some body)
99 31 8 f& | know or He Knows aifd 9 TW= WiIe &1 WIid & o
&9 Relation ¥ TAWT &vd § i UF & TEX S A1 Links contacts,
dealings ®1 WIER B VW N~ JAEIRD, AURSG IJUAT SRAT],
TRaR® o1 Redest & & A$d & | &1 |9 I G4 HY F TATBIA
W ata & foag f arg T8 edr?

T4 BH MY Y R ¥ g § Ol TEARI AdER AU IR,
W B 1 e D T N AvERe § B Td B 39 IR A B
B AMuaRe Gl &1 fafe o &g 99 T8 B, 9 BIE NaWHAT ©
% 39 MvaRe =l i 7aie @1 R fFar o | @ e 99 I8 ue -
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PR @ T ® 5 aRs Sl & I8 aR—IR S R anavdad © | 39D
g BRI FAT¢ W © | Igell T8 & TR fawg o) | 1 W 9ahd B )
Ta%1 e & aRe &t 7ofl (Favour) ITd &=1| Ta frssrar aafad &1 g7
IFE & FRUT | IRS & gl Roama & I 3 sraegHar T8 2 | A
& 5 o1 aRe AFa € 79 89 IUD oS TR B W e @
iRy & va ol @fdd & & WA A 98 I9 91 Bl Y8Vl el B e
A 91 99D B W < | el 9wl quifed e &g @ Fivea & S
P AIIHAT TE B | B YA YU 9 INS R WA WU A B
8 SW Yad R TE @ ¥IEd | aRafdba 98 & 6 gw ol 7 g @
HRU IR Bl o A H GHra B € | g9fe gE: faed @ 6 99,
ERPI T AT TR B Sl I FWR Y 2 g 1¢ ITH P U= o
MY | B AT AT B IH P HBRYS IIY @A & I AUGS
H TR B HARIN AYd & | N favar gY@ 2 |

T OQER B T8 I & 1 IS9P A W b eER d g 3 4
Frll Pl e fha 9 8| SUS GHY & &F W | SUD IR B
T3, SUD EAUIT Bl AHS T B T, TR FeA | It
J g B & UTaTd gRA AR PR Tl W1 AfRY | TARER 90 I8
P drerarel B 9N H A Fed & | A9 R Afd $ a8 1§ 98 R
IRe afdd a8 4 a7ral & 1 sfuenRe w4 A ge—al e dear 9 rgafd
AP I @ BT AT | I UHR 377 99 O & d9 IR 3 aRw
S AR 98 # o o e T8t MY E I9e IgEf @ & h—eny fame
& forg 33 | U AT A 7B A THT B g iR ¥5 Fha | e N
Refy & frft & T=l TTHR TR B THT T HA B & ARFHR T &,
7 & 99 MR BRI | qrn STem @ IaTaddl € | IRk § Afdere
HA—GATPIA, A SIHI, IS 931 Dae AU=RS 7T 2 3 39 TR P
& § gHY AIER a1 9 a1 |ed & 9 &9 # e | TEDy
P14 81, @Ra F B A 91d AT B | FHI—IR—FHG W T IS wHl
2l :

Hrar @ T srrar @ & 7 ivalRe Rremr @t ¥ SR
12 9 4 991 9% 1 $UA T & < | & "G IR @ T8 $9.
If® ARG U HId # R QIR Q1 o1 UgY | A=< Fouldl d
ARE[ & FaeR & d Afe @fdd & qex W g ufafbar T& i
AgERe HU A 7 N A 7 ravas—anfea Rremr &1 Aoz @ ==
frm afes ¥ S99 T9w o |
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gl & g9 § A= Y R &9 sefiv—aeriar den SeieR ¥
(Latitude & Longitude) @&d & S UBHR oew0r ¥ar ff &l 8 | dRifr
@ BM ¥ IR = gon w9 ar & Gadl @ o @ a1 @ 9
2| afe 39 AH0 @ A ISl H BEN a1 R # ST wwt # an wod
SR gedl B FER H FIAE Y@ § B9 deHo Y@ B M) Latitude €1
HEl o & e R wnfes sl 8 SIRaAT (Liberty) e,
Wi, ge (Freedom) Td faRR @Ee (Scope) | @ afdal & 4=
amaﬁﬁm’vﬁtae% TOIEY B, dA1 I #IfE] I8 &9 § @ Johd
3MATIHAT & | T BT AEHU IGT BN AT HITET BT Iooias & B
g1 e @ XERl B1 eFE 5 8| S TR A FAER & Hay
4 OXPR, A T JTH B AT A1 W qHe W A1 aRA B A
ST B |

gl A R 3 ¥ s § gl @ se adaer
& BRU g3 ey w9 FERE 5 on | ve A wEeT | der o
& =rTeE § W TN R B R Ay wea ¥ aRar oH @ @,
FHYE 9 [N ¥ I3 AT WM & Ad: DY N e afer o
7.30 991 9 Yd 7E A | gHR AR ARG 3 el o1 b v ~fie
BT 9 TS G Bl MY 5d 77 I & ASe J IXAT! GRETHH 3 65
R Ry 9, R f Favewh ava I R | "een froamn, qen qHEa
H et | dad sliv=Re We A3 ot | ®&n e JIeEN ¥ S99 SeRd!,
WA= YT P GOUAN PRd AGHU Y& &1 oot =81 fhar? ufieron
RIfRT 4, o9 " =grfafomon & e a9+ gt
=grafaufy (@@ fg@) sN9E . g9 "Elgy, AR gerEfie
grTerafa siAm . 9. deE, I Irfeefy e tos. O
qEIgg A Wl GHI-9FY R 39 vy W faar @ feu &) ‘

fduRFareasn Haa AR Yafd |

e ficagRedl deawers fHud g1
(@rfa alRerr | arash el & Ud 9aq ©9 F M T A IFER Bl ®
AT 7 qEHTl &5 @) fied € 987 A RAyadr & sRo I[H
ITAN FATS: HIS d 9§ FRAl 8) To a man of Business Speak

Business, do business and leave him to his business.
SRl d% dIE BT U § We B 9 JAT 99 ¥ (qof @rEi @) @
U don Wf¥a W S uBA @Y | ANIRS SR s rudraTeTd
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Rerfay # wgfoa uRads @ ey g & 31 ARk < @ @1 & A1 SR &
3TEDT | HIC TET B A Dl ueTl ey 39 fwy § qd. A gl fifw
¥ e far S A gemate el 98k w1
e HEIGd 71 Faa U o, uHRie gy € | i @@—mﬂﬁmﬁraﬁa'
1998 TS 78 P] I | BB I’ g A T

FHI—THE R {4 AR on g d gdal @ MR ¥ I8
e @ TE of 5 9 ufye @ wemH A e IRY, @dEr v w®
N TR Aot g1 Tty aife e o= =nffe et & w9 §
W ITH TEAH Bl WD | I AHI-HI W AGENRSD A D HEAR W
AR—Af< WU @ o S 2 e g8 yuH YW ' s gd difedr @1
favaR & 7 9 T B | SGR¥T A I8 U S WRBR, ARph, eATH
g IR 39 el &1 3, I8 FPR, THR, I §&T Aes 18, R IS,
FiaR® afy, @, we, Fere qarar S W savad o |

WA oFRel @ 99 97 ) U’ 99 B U 78 B §{B AW W
YHR Tl 9 A9 WA § AWl (Legal wear) ¥ WA ¥|
TS JINE B AR S NPT HIA §Y AHAI AEH AqRd
3 o7l &5 @1 sRU 98 2, 7 Afacg 2 f& 8w fFuiRa
IRy & UBF Gdd | I B FW A <R (E W) die B
=Y, Wex fe fadqe 7181 | Wex 9g=1 & 1 ¢ & 3faR B |
P B geq W 95 N | IR I B FW Ul AAAT T (Vest to
Waistcoat) U&=l & @1 ®Ic & §e9 Faol Y@ MY | AF- A8
Ared W g fenefi Shaw # . & wfvg wu A g8 B9 &
HROT FIHA H FEl 2 fb DIl FqRIEA BT d8d & §Y Il
AT Bl [ ATARYT BN | YD AT STed, I qeA B
Tgfd 9 R N v B & @A aren orpwa R f =g
IS wY | A & 9 & ug aRa Ifed 73 2|

arfl wa A & 91d g | A AER W 1@ 7 A w17 weR
TE W@ 2 RN B aRE e v Rren =maem @ e
37T e Wi €| dfs arffed ©9 | o g | gd ga i
AT HEIGd B 781 o | ugd | Ragey afaa & 7 ot afad 8| 99
fore Rl gerg | s=N Raga g & @@ @ 30 ¥ e
IH A | IR B Ad "R A W9 A6 o W W A| Y a@d W
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32 9| 77 gonl fb o A 991 WA A1 Wt BN @S &1 & Y| 39 A
4 BRI o SM e YR B ' I W A | R B g s IRom
& g o Ul Aol [t SR A F o o | te e AR A
I FA IOTE q TF IR IR A F o N mn | Afh B 9 I
Xl JSMBR & ST B TR AL o1 | AP A F Ag o a0 g B
T I AT YU A € TS a1 99 ganl P BT ¥ 95 9 3@ B A
431 9 @ TP ARFRI A FEl a@d So™ § B3 Bh a g A Bl
f& TR 9™ S IS UGN | q9 TEH AR A B T8 Gl DI q@d 2l
dl Se@R o W H B w9l Bt iR 31 Ue & ISR Tud B T
BT | SR1 A% g8l @ A1 99| g argfaen & arase o wea forg Arean
31 @ g8 W W9 T FaRed wY | @ AEd o | 4 78 b shwene
He & 37 NuenRe &Y A TF 3 9] AwHE B umiRear & forg o
o O T HOEE W M B SFGAR AT A o | aRad § i slgaiRe
He HATH 89 TS1 B T Y9 oA aTell 991 30 & & U 99 9 I
7 IRRY B ST [T AP (@TeifeaR) T FRiTal B 9 § B AT
AMRY | U 3R W arelt ard off 5 -9 gRia o 8 R4
BIC g3 ¥9 98 Y| AR o G § dadt o9 o B forg e F oA
Reranfea =tidoy afvafea 76 8 =1 on | |vaa: o SR @1 § o
& &7 o9 aERr (3RRe) ovd 2 | i e wm il O wwg
9 WM W g IR § I d9a o1 sdeal (@fifeaR) S aER
B AMRY | & AR A1 S el I8 el W) AR Ug | |AHaa: 9
fasmm a= @ 9| 9T SO 9 vERET B fafe gan | ve AT B Twi
AT B HEA TSl S AT B BIC Rl § M A e g~ e |
FB A B T A X 9T F @ Afere 51 98 a6 aRkan @€
W€l | arad § NEIRe He AF BRil § | A S 9 PIE oldd 6ud
TEl B B, 9 Ble-ds Wl f T T wRed 3| 79 T 39 Avmie
¥ B el @1 B° I2TT A T AT ALY | &H AN &N I} o B |
Ao-cER &1 4 $1 ded & I 8 I 2 | RGN A9 ARl A
ﬁﬁwm%%ﬁaﬁmﬁamﬁﬁ%lﬁﬁmquﬁw%
I B9 ARF Td EYBRI B AN R 7|

I CULTURE IS TO KNOW THE BEST THAT HAS BEEN SAID:

I AND THOUGHT IN THE WORLD.
- MATHEW ARNOLD |
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PAY BUNCHING
‘p.K. TIWARI

~ Advocate

Retd. Senior Audit Officer,

A.G.M.P.,, Gwalior & Ex-Accounts Officer,
High Court of M.P. Jabalpur

It is a very common experience that in each Revision of pay scales, the
juniors are the gainers and the seniors are the losers. Not that the pay revision
does not result in increase of pay and emoluments but that the juniors are in
receipt of greater. monetary benefits than seniors. Often while the seniors
were getting more pay than their juniors before pay revision, after pay revi-
sions they begin to get equal pay. This floods the offices concerned with rep-
resentations to resolve the discrepancy. Even matters reach Courts.

The reason for such situation is that almost in each pay revision, the rate
of increment is larger and minimum of Revised pay scale substantially higher
than that of previous pay scale. This provides a larger leap to the pay of
juniors some times reaching the pay of the senior in revised pay scale. Such
situation is natural and inevitable. The large leap or higher rate of increment
enables the revised pay to jump over several stages of pay in existing scale.

The bunching of pay provision in the revision of pay rules fully evidences
the above fact and its unavoidability. The problems received special attention
under M.P. Revision of (Pay) Rules, 1987 which came into force w.e.f. 1.1.1986.
. Rule 7 thereof deals with fixation of pay in the said revised pay scales. Note 2
below rule 7 reads as under:

“Where in the fixation of pay under this rule, the pay of Government serv-
ants drawing pay at more than 5 consecutive stages in an existing scale
gets bunched, that is to say, gets fixed in the revised scale at the same
stage, the pay in the revised scale of such of the Government Servants who
are drawing pay beyond the first 5 consecutive stages in the existing scale
shall be stepped up to the stage where such bunching occurs, as under, by the
grant of increment (s) in the Revised Scale in the following manner, namely:-

(a) For Government Servants drawing pay from 6th upto 10th stage in the
existing scale by one increment.

(b) For Government Servants drawing pay from 11th upto 15th stage in the
existing scale if there is bunching beyond the 10th stage- by 2 incre-
ments.

Thus it is very clear that seniors up to 5 stages have to remain contented
with the same pay in revised scale as that of their juniors. Similarly those
drawing pay in existing scale up to 10th stage have to vemain contented with
pay equal to their juniors if pay in revised scale happens to be fixed at the
same stage as that of juniors who too draw pay beyond 5 consecutive stages
in the existing scale. The anomaly is incurable.
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The provisions in this behalf under Central Civil Services (Revised pay)
Rules 1986 which took effect from 1.1.86 also are similar vide note No. 3
below Rule 7 relating to initial fixation of pay in the revised scale.

Even the Central Civil Services (Revised pay) Rules 1997, effective from
1.1.96 in further proviso to rule 7 (1) (A) relating to initial fixation of pay in
revised scales has made provision for bunching specifically. The further pro-
viso reads as under:-

“Provided further that-

Where in the fixation of pay, the pay of the Government servant drawing
pay at more than 4 consecutive stages is an existing scale gets bunched,
that is to say, gets fixed in the revised scale at the same stage, the pay in the
revised scale of such of these Government servants who are drawing pay
beyond the first 4 consequtive stages in the existing scale shall be stepped up
to the stage where such bunching occurs, by grant of increment (s) in the
following manner, namely:-

(a) For Government servants drawing pay from the 5th upto 8th stage in the
existing scale - by one increment.

(b) For Government servants drawing pay from the 9th to the 12th stage in the
existing scale, if there is bunching beyond the 8th stage by 2 increments.

(c) For Government servants drawing pay from 13th upto the 16th stage in
the existing scale, if there is bunching beyond the 12th stage - by 3 incre-
ments.

In the M.P. Revision of (Pay) Rules 1998 made effective from 1-1-96,
provision for bunching has been made in rule 7 relating to initial fixation of pay
in revised scale. In this way bunching increments are provided in the Revision
of pay rules as the only remedy.
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WORK-UP
RAJDEO SHARMA “SECOND” FACTOR REITERATED

BY THE SUPREME COURT
BY P.V. NAMJOSHI

(C.M.P. NO, 2326) OF 1999
IN

CRIMINAL APPEAL NO. 1045 OF 1998, IL.E. (1998) 7 SCC 507

(This has reference to the Article written in ‘Joti Journal’ Vol. V Part 1V,
August 1999 at page 271.

A latest judgment delivered by the Supreme Court by 3 Judge Bench as
per majority 2/1 on 22-9-1999 re-iterated the basic principle of the Rajdeo
‘Sharma “First™s case, (1998) 7 SCC 507 and clarified few points.

The Central Bureau of Investigation (C.B.l.) had filed this petition for
clarifications/modifications of the directions issued by the 3 Judge Bench of
this Court on 8-10-1998 in Raj Deo Sharma Vs. State of Bihar, (1998) 7 SCC
507 (First). In the Said application following prayers were made requesting
the Supreme Court to:- »

“(a) Order holding in abeyance the operation of the Judgment/Order dated

(b)
(c)

(d)

(e)

08-10-1998 of this Hon’ble Court in Criminal Appeal No. 1045 of
1998:

Clarify that the Judgment/Order dated 08-10-1998 in Criminal Ap-
peal No. 1045/98, would only have prospective effect;

Clarify that the time taken by the Courts on account of their inability
to carry on day-to-day trial on account of pressure of work will be
excluded.

Clarify that the exceptions made in Para 4 of the 1st Common Cause
Judgment reported in (1996) 4 SCC 33 and para Ill of 2nd Common
Cause Judgment reported in (1996) 6 SCC 775, would still continue.

Issue directions to the State Governments and Registrars of the High
Court to come up with specific plans for the setting up of additional
Courts/Special Courts (permanent/adhoc) to cope up with the pend-
ing work load”.

The Supreme Court in Raj Deo Sharma” 1st case gave directions. Please
refer to paragraph No. 17 (i) and (iii) which are reproduced here for ready
reference:-

Direction No. (i):- In cases where the trial is for an offence punishable
with imprisonment for a period not exceeding seven years, whether the
accused is in jail or not, the court shall close prosecution evidence on
completion of a period of two years from the date of recording the plea of
the accused on the charges framed whether prosecution has examined
all the witnesses or not, within the said period and the Court can proceed
to the next step provided by law for the trial of the case.
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Direction No. (iin):- If the offence under tnal is punishable with imprison-
ment for a period exceeding 7 years. whether the accused is in jail or not.
the Court shall close prosecution evidence on completion ot three years
from the date of recording the plea of the accused on the charge framed.
whether the prosecution has examined all the witnesses or not within the
said period and the court can proceed to the next step provided by law for
the trial of the case. unless for every exceptional reasons to be re-
corded and in the interest of justice the court considers it necessary
to grant further time to the prosecution to adduce evidence beyond
the aforesaid time limit.

The Supreme Court gave first direction/clarification/modification as un-

der:-

“We are inclined to state by way of clarification that the discretion of the
Courts in granting further time (exercisable “for very exceptional reasons
to be recorded and in the interest of justice” as for Direction No. (iii)
above) can be imported in respect of direction No. (i) as well".

According to the C.B.l. a procrastinating accused might take advantage

of the said excluding provision “by filing appeal or revision against interim
orders and it would indirectly delay the trial without obtaining any stay orders
from superior Courts”. The Supreme Court gave second direction/clarifica-
tion/ modification as under:-

“There is no scope for any such apprehension because the judgment has
clearly provided that if the inability for completing prosecution evidence
was attributable to the conduct of the accused. the Court is not obliged to
close the prosecution evidence at all. If the trial gets postponed on ac-
count of tendency of any appeal or revision filed against any interim
order even though there was no order of stay it is open to the trial court to
reckon that period also within the ambit of clause (iv) extracted above”.

The third observation made by the Supreme Court in this respect is as

under:-

“We may observe that the power of the Court as envisaged in Section
311 of the Code of Criminal Procedure has not been curtailed by this
Court. Neither in the decision of the Seven Judge Bench in A.R. Antuley’s
case nor in Kartar Singh's case such power has been restricted for achiev-
ing speedy trial. In other words, even if the prosecution evidence is closed
in compliance with the directions contained in the main judgment it is still
open to the prosecution to invoke the powers of the Court under Section
311 of the Code. We make it clear that if evidence of any witness
appears to the court to be essential to the just decision of the case it
is the duty of the court to summon and examine or recall and re-
examine any such person”.

The next point raised by the solicitor General was that due to systemic

causes the prosecutor would be disabled from completing evidence in a trial
and hence that time must also be permitted to be discounted. The Supreme
Court gave direction/clarification/ modification as under:-
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“We have noticed that absence of presiding officer in a trial Court (either
on account of the physical disability or due to the delay in taking over the
charge of the court) is a valid cause which disables the prosecution from
adducing evidence. So we are of the view that such time can also be
excluded by the court from the period which we have prescribed in the *
judgment for completing prosecution evidence”.

The ‘another contention raised by the Solicitor General pointed out as
causing dealy was, when a public prosecutor demits office due to any even-
tuality there would arise some interval for his successor to take charge. The
Solicitor General pleaded that the said interregum should also be exciuded
from the aforesaid periods. Therefore the Supreme Court gave 4th direction/
clarification/modification as under:-

“Nonetheless, to avoid any possible dislocation of the trial on account of
any such eventuality we make it clear that if the tenure of office of a
particular person as public prosecutor expires he shall continue to
hold office and function as public prosecutor until his successor takes
charge from him. If the office of a public-prosecutor falls vacant on ac-
count of any other reason, a period of 3 months shall be excluded from
the periods fixed under direction No; (i) and (iii) for enabling the State
Government to appoint a public prosecutor to that office”.

The fifth direction in this respect was the same as fourth.

The next contention of the Additional Solicitor General was that unless
directions No. (i) and (iii) are made prospective from the date of judgment in
Raj Deo Sharma “First} inserted prosecution in many pending cases were
jeopardised. He pointed out that on the date of the said judgment the period
concerned stood expired in many cases. The Supreme Court therefore gave
the sixth direction/clarification/ modification as under:-

“Possibility. of miscarriage of justice resulting therefrom must be averted.
We are, therefore, inclined to include a rider that an additional period of
one year can be claimed by the prosecution in respect of prosecutions
which were pending on the date of judgment in the main appeal, and the
court concerned would be free to grant such extension if the court con-
siders it necessary in the interest of administration of criminal justice. As
we suspended the operation of the judgment from 14-5-19909 till today
the said time of suspension will stand excluded from the aforementioned
additional period of one year”.

In the last the Supreme Court gave directions to all the High Courts as
under:-

“We request every High Court to remind the trial Judges through a circu-
lar of the need to comply with Section 309 of the Code in letter and spirit.
We also request the High Court concerned to take note of the conduct of
any particular trial judge who violate the above legislative mandate and
to adopt such administrative action against the delinquent judicial officer
as the law permits”. - .
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The Judicial Officers should mind the importance of the judgment and
directions given by the Supreme Court to all the High Court and see that there
is no carelessness on their part. These directions are in addition to and with-
out prejudice to the directions issued by the Supreme Court in Common
Cause 1st and 2nd judgments and Rajdeo Sharma’s (First) judgment.

NOTE : A detailed article may be published in the ensuing issue of J.O.T.I.
This work paper was sent to all the District Judges on 06-10-99 for distribu-
tion to all the Judicial Officers working under them.
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STAR FIRMAMENT

MOTOR VEHICLES ACT, 1988, SECTION 149 (2) : PERMISSION TO
DEFEND AN INSURANCE COMPANY:-

M.A. NO. 1993/99

ORDER PASSED BY THE M.P. HIGH COURT AT JABALPUR, MAIN
SEAT BY HON'BLE THE CHIEF JUSTICE SHRI A.K. MATHUR AND
HON’BLE SHRI JUSTICE A.K. MISHRA.

We have perused the award dated 16-7-1999 passed by the learned
Claims Tribunal. For the death of boy aged about 27 years. multiplier of 18 has
been applied and a sum of Rs. 2,21,000/- has been awarded as compensa-
tion. Still the Insurance Company has filed the appeal. which is not open to
them by Virtue of Section 149 (2) of the M.V. Act. It should also be made clear
to all Claims Tribunal that they shall not grant permission to defend case
casually without understanding the implication of it. The Claims Tribunal
should very carefully consider the question of the permission and then permit
the Insurance Company to raise all the defence, which are obviously not
admissible to them under section 149 (2) of the M.V. Act. The amount of com-
pensation in the present case, is not excessive. Hence, there is no merit in
this appeal and the same is dismissed

CRIMINAL PRACTICE:

CR.P.C.,ISSUE OF WARRANT OF ARREST : MINISTERIAL SLACK-
NESS ON THE PART OF COURT: (A REFLECTION OF JOS IN THE
MIRROR)

AN ORDER BY HON’BLE JUSTICE SHRI DIPAK MISRA IN M.Cr. C.
NO. 5720/99. RAMESH CHAND GUPTA Vs. STATE OF M.P. PASSED
ON. SEP.,THE 24TH 1999 AT MAIN SEAT.

The Complete Order is reproduced at verbatim from para 1 to 13)

1. How does one react to a situation which permits years to slip by for carry-
ing out of a ministerial act of issuing warrant of arrest, inspite of series of
judicial orders, to be executed by the officers-in-charge of a Police Station
and further allows memory to wither so that each one at the centre-stage
forgets that an accused has to be brought before the Court within a rea-
sonable time to face his trial and treats passing of a year as if it is a day?
And how, pray, does one appreciate the attitude of gross negligence which
ostracises the vision of vigil and perpetuate the sin of procrastination for
a long eighteen years? To put it plainly, it cannot be tolerated.

2. This application seeking privilege of anticipatory bail ur.der section 438
of the Code of Criminal Procedure (hereinafter referred to as ‘the Code’)
would ordinarily have been disposed of without examination and contem-
plation: probe and deliberation; and study and scrutiny as the learned
counsel for the applicant, after tremendous endeavour to convince the
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Court, eventually realising the unsoundness of his contentions sought
permission to withdraw the application, and in usual course the prayer for
withdrawal would have been allowed in open Court and that would have
allowed the matter to rest but, alas, that could not be done as the factual
matrix exposited a different picture (a picture quite disturbing revealing
dents in the criminal adjudication system which cannot be witnessed with
philosophical poise or negligent attitude of playing possum or for that
matter with apathetic nictitation.) Let it not be understood that. | am not
inclined to grant permission for withdrawing the application. The permis-
sion | do grant but. (I cannot be oblivious of the facts which have come to
the notice of this Court.) Hence, while granting permission to the learned
counsel for the applicant seek his remedy as permitted under law | think it
is opposite to deal with the other aspects which deserve delineation.

The facts in detail:

The applicant was arrayed as an accused in connection with Crime No.
268/81 of Lordganj Police Station, Jabalpur instituted for offences punish-
able under sections 394 and 307 of the Indian Penal Code. Being appre-
hensive of arrest in the aforesaid crime the applicant filed an application
for grant of anticipatory bail in the Court of Session forming subject-matter
of M. Cr. C. No. 409/81 which, eventually, came to be disposed of by the
learned Additional Sessions Judge who allowed the same and granted
the privilege of anticipatory bail to the applicant by order dated 11-5-81.
The charge-sheet was filed on 30-12-81. On that day the co-accused,
Munna pandit, was produced in custody. The applicant and another co-
accused who had availed the anticipatory bail were not present. The
learned Magistrate issued non-bailable warrant of arrest against them. At
this juncture, it is necessary to clarify that as | have granted permission to
Mr. S.L. Kochar, learned counsel for the applicant, to withdraw the peti-
tion, | am refraining myself from commenting on the propriety, validity and
legality of the order passed by the learned Magistrate. The mention of the
aforesaid fact has only been made to indicate that the learned Magistrate
issued warrants of arrest against the present applicant.

To continue the narration, a sad one, the learned Magistrate directed for
issuance of warrant on 30-12-81 but the same was not issued on that
date. The learned Magistrate kept on directing for issuance of non-bail-
able warrant of arrest against the applicant and eventually, the warrants
were issued on 25-2-84 i.e. almost 26 months after the direction was
passed by the learned Magistrate. As the warrants were not executed a
direction for issue of.fresh warrants was given on 9-5-84 As the order
sheet shows, the warrants were actually issued on 26-9-86, virtually after
two years from the date of issuance of the direction. On 9.1.87 again a
fresh non-bailable warrant of arrest was issued. On 30-1-88 as th2 order-
sheet reflects that the record of the case was not received from the Court
of Session and the matter was adjourned. The position remained the
same till 2-3-90. On 24-5-90 the record was received and a non-bailable
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warrant of arrest was directed to be issued. This direction was repeated
on 9-8-90, 1-11-90, 3-1-91., 8-3-91, 25-1-91, 16-8-91, 19-11-91, 22-2-92,
28-5-92, and eventually, the warrant was issued on 21-12-92. On 5-1-93
the warrant against Ramesh Chand was receivéd back unserved. On
6-1-93 the learned Magistrate directed for issuance of non-bailable war-
rant of arrest against Ramesh Chand. On 8-1-93 the warrant against
Ramesh Chand was received back and the learned Magistrate committed
the case to the Court of Session observing that it was an old pending
case. He did not take any action against Ramesh Chand under section
299 of the Cr.P.C. The learned Sessions Judge by order dated 8-7-93
issued a non-bailable warrant of arrest against Ramesh Chand which
was actually issued on 10-9-93. As the warrant could not be executed
fresh warrants were issued against him. On 25-6-91 the case was split up
and the trial continued thereafter. On 31-7-97 the learned trial Judge
declared Ramesh Chand as an absconder and a direction was given for
issue of permanent non-bailable warrant of arrest against him. There af-
ter, the trial continued against the co-accused, Rajpal Singh, and ulti-
mately judgment was pronounced on 27-4-98.

This being the chronology of events one feels constrained to make obser-
vations. In a way it had become necessary. As has been indicated above
the learned Magistrate directed issuance of warrant of arrest on 30-12-81
on the first occasion but the warrants were actaully issued on 25-2-84.
Twenty Six months delay for carrying out an order of issuance of warrant
is enormous and, in fact, shocking. It is understandable that it may not be
possible on the part of a learned Magistrate to verify on the next date
whether the warrants as an actual fact have been issued or not, but it is
inconceivable that a learned Magistrate would go on passing orders in a
mechanical and a routine manner directing issuance of non-bailable
warrant of arrest without taking pains to find out why the same has not
been issued. No amount of explanation would justify the delay. Orders
are passed so that they are executed. An order passed by the competent
Court of law has to be respected by the Court itself as well as by the others
who are bound by such order. It is unfortunate that the learned Magistrate
did not take pains to verify whether the non-bailable warrant of arrest
issued against the accused persons were, in fact, issued or not, Similar
situation occurred between 5-8-85 to 26-9-86 and 29-7-87 to 22-12-92.
The delay caused on this count is unpardonable. After exhibiting such
leisureliness and sluggishness from December, 1981 to January 1993
the learned Magistrate thought it appropriate to commit the matter to the
Court of Session after 11 years. A ‘Yuga’, was spent in an exercise of
futility.

At this juncture, it is appropriate on my part to state that initially | was
thinking for directing an enquiry for the delay in execution of the warrant
of arrest and to do so | had sought the suggestions of the learned Advo-
cate General. The S.P. Jabalpur was also directed to remain present. The
learned Advocate General appearing for the State suggested inquiry may
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be directed to be conducted by the |.G. Police as for as the laches on the
part of police is concerned. However, after going through the entire record
with the assistance of the learned counsel for the parties, | thought not to
dig into the past as it is unredeemable but to pave the path for future, as
far as practicable, so that the justice does not become an accidentality in
the hands of joss-uncertain, prolonged and unpredictable.

Three aspects emerge from uncurtaining of the present case, namely the
duty of the Magistrate when he passes a direction for issue of non-bail-
able warrant of arrest; the duty of Police while failing to execute such a
warrant of arrest; and action to be taken by the Magistrate or the learned
trial Judge at that stage to arrive at the conclusion that it is difficult to
procure the attendance of such an accused as he has absconded. Each
compartment is as important as the other.

As far as the first part is concerned when a Magistrate or any competent
Court issues a non-bailable warrant of arrest it is obligatory on his part to
supervise that the warrant, so directed to be issued, has actually been
issued. If it is not issued by the adjourned date he should call for an
explanation from the concerned clerk as to why the direction has not been
complied with. Considering the facts and circumstances of the case he
may extend the time for issuance of non-bailable warrant of arrest but it
should not become a routine matter to issue such direction without caring
to scrutinise whether it has been as an actual fact issued or not. The
supervision at this juncture has to be scrupulously done. If the learned
Magistrate is not satisfied with the explanation offered by the concerned
clerk he may take appropriate action as he may deem it fit. The investigat-
ing agency or the concerned Police Officer after receiving the non-bail-
able warrant of arrest should take expeditious steps to execute the war-
rant. If, for some reason or the other, the warrant is not executed within
stipulated time proper information should be given to the competent Court
and, thereafter, the Court may issue a fresh non-bailable warrant of ar-
rest. If, in spite of best efforts, the serving officer is not able to execute the
warrant of arrest he must through the Public Prosecutor file an application
for taking action under section 82 and 83 of the Code against the ab-
sconding accused. On such a petition being filed the Court shall deal with
the same in accordance with the law. In this context, | may profitably refer
to the regulations 789 and 790 of M.P. Police Regulations which read as
under:-

“789. Absconded Offenders.- In all important cases in which the
accused persons has absconded and cannot be found, an applica-
tion should be made to the magistrate having jurisdiction for warrant
of arrest. On the return of the warrant unexecuted, application can be
made to the Court for the issue a proclamation under section 87,
(Now Section 82,) Criminal Procedure Code with a view to the adop-
tion of the procedure in regard to proclaimed offenders laid down in
Section 88, (Now Sections 83 to 85) of the said Code. The application
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10.

should be supported by evidence of the accused’s having absconded
or being in concealment. A photograph and descriptive roll of a pro-
claimed offender should be published in the Criminal Intelligence
Gazette.

790. Action under Section 512, Cr.P.C.- In all serious cases, as mur-
der, dacoity, highway robbery, or heave burglary in which the ac-
cused is known and has absconded and there is no immediate pros-
pect of his arrest, the investigating officer should apply to a Magis-
trate, competent to try or commit for trial such accused to record in his
absence the evidence of important witnesses, in the case (Section
512, (Now section 299) Criminal Procedure Code). Before this can
be done, formal evidence will have to be tendered that the accused
has absconded or is evading arrest, and that there is no immediate
prospect of his capture, and the best proof of this is the proclamation
under Section 87, (Now Section 82) Criminal Procedure Code, re-
ferred to in the proceding regulation. These depositions will be ad-
missible as evidence on the arrest of the accused, if the deponent. is
dead or incapable of giving evidence or cannot be found without
delay, expense or inconvenience.”

| may state here that while proceeding under the provisions of sections,
82 and 83 of the Code the Magistrate may take steps under section 299 of
the Code as both the proceedings can be taken simultaneously.

If no steps are taken by the Police to apprehend the accused within a
reasonable time the Court shall call for the Investigation Officer or the
Officer-in-charge and after proceeding in accordance with law take steps
against the absconding accused. The Court shall also take steps under
section 299 of the Cr.P.C. within a reasonable time and try the matter or
commit the same to the appropriate Court, as the case warrants.

| have observed that the three stages are to be completed within a rea-
sonable period. Reasonable period would depend upon the facts of each
case, but efforts should be made by the learned Magistrate as well as by
the Investigating Agency that prompt steps are taken for expeditions trial.
In any case it should not consume such time that will shock the con-
science. It is not to be forgotten that sometimes some accused persons
remain in custody and years roll by because of the absence of the co-
accused. This is not a healthy situation.

Another aspect here deserves mention. It is noticed that in the instant
case the Magistrate issued summons to the serving officer but he re-
mained absent for which a bailable warrant of arrest was issued. The
Courts command has to be respected. The majesty of law has to be given
tep priority. The mandate of the Court has to be obeyed. If the investigat-
ing officer or the officer-in charge is unable to remain present for some
reason or the other he must intimate the Public Prosecutor or the Assist-
ant. Public Prosecutor to bring in to the notice of the Court. If they work in
harmony the interest of public at large is protected, there is collective
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13.

good and esteem and the glory of the institution is kept high. In this con-
text, it becomes requisite to direct that the Super-intendent of Police shall
do a periodical survey to find out how many non-bailable warrants of
arrest are pending for execution at various Police Stations within his area
and the reasons for their non-execution. He also must see whether proper
steps are taken to declare the accused as absconder when a warrant of
arrest has not been executed for long.

| would be failing in my duty if | do not sound a word of caution to the trial
Magistrates and trial Judges who are the incharge of the trial. As has
been indicated above the learned Magistrate has three duties to-perform:
(i) to see that warrants are issued as an actual fact in quite promptitude;
(ii) if the warrants are not executed proper steps to be taken to declare
that accused a proclaimed offender and (iii) to proceed to pass appropri-
ate orders under section 299 of the Code as required under the law. It
should be the bounden duty of the learned District Judge of the con-
cerned District to look into these aspects and take corrective measures.

| may hasten to add that no human institution is perfect. Errors do occur,
but to allow errors to recur is not a part of heroism. One is required to
caution oneself and make endeavours to rectify the errors. Attempt to
rectify oneself is a step towards judicial discipline and divine glory. My
humble attempt here is not to blame anyone but to analyse facts of the
present case which is really an eye opener. | am conscious, the mistake
has occurred at every level. It is better to own and accept the mistakes. It
should be borne in mind that mistake can be corrected if genuine at-
tempts are made. To avoid such repetition | think it apposite that the present
order should be circulated to all the District Judges of the State so that
they bring it to the notice of the concerned Magistrates as early as possi-
ble and it is accordingly ordered. The purpose behind this is that they do
not commit the said folly and the matter do not get unnecessarily pro-
longed. Everyone should remember that procrastionation is anathema to
justice, collective good and constitutional conscience. Let the doctrine of
slackness be buried and doctrine of alertness prevail. A copy of this
order be sent to the Director General of Police of the State, who shall, in
turn, circulate the same amongst all the Superintendents of Police of the
State who, in their turn, bring it to the notice of the Station House Officers/
Town Inspectors as the case may be. It is directed that Director General of
Police shall complete the aforesaid exercise within a period of two months
form the date of receipt of the order and shall file an affidavit through a
competent Officer that the order has been duly complied with.

| have already indicated at the begining that the learned counsel for the
applicant made a prayer for withdrawal of the case. The prefatory note
indicated that the matter required deliberation. The aspects which | have
dealt with are not really concerned with the prayer for grant of anticipatory
bail made by the applicant. Accordingly, the application is permitted to be
withdrawn. For the sake of clarity | may repeat at the cost of repetition |
have not expressed any opinion with regard to the merits of the case and
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it is open.to the applicant, if he seeks, to challenge the order passed by
the learned Magistrate in a competent proceeding in accordance with
law.

®

P.F.A. ACT, SECTION 16 AND Rr. 7, 8 AND 14: SAMPLE IN POLY-
THENE CONTAINER BY ITSELF DOES NOT VIOLATE Rr. 14 AND 7
CR. A. NO. 929/OF 1988

STATE OF MADHYA PRADESH Vs. GANESH PRASAD AND OTHER

A Judgment by Hon’ble Shri Justice S.S. Saraf of M.P. High Court at
Jabalpur Main Seat.

Appeal against judgment and order passed by the Judicial Magistrate, Ist
Class, Janjgir in Cr. C. No. 321 of 1982.

The accused respondent No. 1 was carrying on a sweet-meats shop
wherein he was preparing and selling ‘Jalebi’, ‘Bhajia’ etc. The Food Inspector
purchased 600 gms of ‘Maida’ and as per rules packed in three dry and clean
polythene bags. The bags were securely fastened, labelled and sealed as per
rules. The report of public analyst revealed that the sample of ‘Maida’ was
adulterated. The accused No. 1 alleged that it was purchased from the ac-
cused No. 2. the trial Court acquitted the accused persons holding that the
prosecution failed to establish that the said ‘Maida’ was purchased by ac-
cused/respondent No. 1 from the accused/respondent No. 2 and therefore the
accused/respondent No. 2 was not responsible for the alleged adulteration.
The Learned Trial Magistrate further held that the prosecution failed to fulfil
the requirement of Section 7 (3) of the Act which provides that the report of
public analyst should be sent to the Local Health Authority within 45 days from
the date of receipt of the sample. o

Aggrieved by the impugned judgment and order. the appellant/State has
filed the present appeal. The learned Panel Lawyer appearing for the appel-
lant/State challenged the finding of the learned Trial Magistrate that the non
receipt of the report of the Public Analyst, Bhopal by the Local Health Author-
ity, Bilaspur within the stipulated period of 45 days is fatal to the prosecution,
and urged that the same is unsustainable in law. The learned counsel for the
accused/respondent No. 1 fairly conceded that the finding as above of the
learned Trial Magistrate is indeed unsustainable. He, however, urged that the
accused/respondents were not liable to be prosecuted and convicted as the
provisions of Rule 14 of the Rules have been violated. None appeared for the
accused/respondent No. 2

The findings, judgment and order of acquittal against the accused No. 2
was maintained by the High Court as there was no iota of evidence on record
that the impugned “Maida” was sold by accused No. 2 to accused No.1

P.F.A. ACT, R. 7 (3):- RULE 7 (3) OF THE ACT IS NOT MANDATORY.
Paragraphs 6 to 19 of the judgment are reproduced:-
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The second finding of the learned Trial Magistrate that the accused/re-
spondents are not liable to be prosecuted and convicted for non-compli-
ance of the provisions of Section 7 (3) of the Act, is indded unsustainable
in law. The counsel for the accused/respondent no. 1 has rightly con-
ceded that this finding and consequent acquittal of the accused/respond-
ents on that basis of such finding was not proper.

The learned Magistrate has observed that by not sending the report of the
Public Analyst within the stipulated period of 45 days, the prosecution has
violated the provisions of Section 7 (3) of the Act. It appears that the
learned Magistrate by mistake quoted section 7 (3) of the Act. Indeed it
should have been Rule 7 (3) of the Rules. The Supreme Court in
P.V.Usman Vs. Food Inspector Pelicheri Municipality 1994 S.C.C. (Crimi-
nal) 187 has held that the provisions prescribing period of 45 days under
Rule 7 (3) are not mandatory and fatal unless accused established that
prejudice was caused to him on account of such delay. The provisions are
directory and hence non-compliance thereof shall not vitiate the prosecu-
tion unless it takes away the right of the accused under Section 13 (2) of
the Act. In view of the above pronouncement of the Apex Court, the finding
of learned Magistrate that the trial has been vitiated for non-compliance
of the Provisions of Rule 7 (3) of the Rules cannot be sustained.

The learned Counsel for the accused/respondent No. 1, placing reliance
on State of punjab Vs. Raman kumar (1988 (1) prevention of Food
Adulteration Cases page 9) has vehemently contended that the sample
of ‘Maida’ was sent for analysis to the public Analyst, Bhopal in a poly-
thene bag while it was mandatory as per provisions of rule 14 of the Rules
that it should have been sent either in bottle or in jar or in any other
suitable container. He has further contended that the polythene bag is not
a suitable container and therefore the accused/ respondent No. 1 was not
liable to be convicted as the mandatory requirement was not complied
with.

To properly appreciate the contention as above of the learned counsel for
the respondent no. 1, it will be useful to quote Rule 14 of the Rules al-
leged to have been violated, reads:-

“Rule 14- Manner of sending samples for analysis

Samples of food for the purpose of analysis shall be taken in clean
dry bottles or jars or in other suitable containers which shall be.closed
sufficiently tight to prevent leakage, evaporation, or in the case of dry
substance, entrance of moisture and shall be carefully sealed.”

In the instant case, the sample was not taken in bottle or in a jar but, as
noticed earlier, was taken in polythene bag. The question that, therefore,
arises for consideration is as to whether the polythene bag could be treated
as suitable container, within Rule 14 of the Rules. It is clear that polythene
bags are of varied qualities and it could not be as a general rule laid down
that the polythene bags would not constitute or cannot be treated as suit-
able container.
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It may be noticed that the Andhra Pradesh High Court while dealing with
the similar question in Food Inspector, Bhimavaram Municipality vs. K.
Venkateswarulu (1994) Criminal Law Journal 414 has observed that the
only requirement of Rule 14 is that the sample shall be sent in clean dry
bottles or in clean dry jars or other suitable clean dry containers and
therefore, apart from bottles and jars other suitable containers are also
within the comprehension of Rule 14. It has further ruled that there is
nothing in Rule 14 which precludes a plastic container to be considered
as a suitable container. The relevant passage of the said judgment reads

“Counsel submitted that it is easy to tamper with a polythene bag.
This may perhaps be true. But, it shall rather be part of the defence of
the accused during the course of trial to plead that either the con-
tainer was not suitable, or that it was not closed sufficiently tight, or it
had not been carefully sealed so as to prevent tampering with the
sample. We have carefully perused the judgment. We have also ex-
amined the evidence which was led before the trial Court. No Such
defence was raised during the course of trial. The mere possibility of
tampering with containers. is not confined only to plastic containers.
It may equally apply to bottles and jars. If the prosecution should fail
in all cases where there is a distant possibility of tampering with the
container, it may not be possible to sustain any proceeding under the
prevention of Food Adulteration Act. We are, therefore, not persuaded
to accede to this submission urged by the respondent.”

| find myself in respectful agreement with the above proposition. It is not
unknown that the polythene bags are water-proof and if properly closed,
could prevent leakage, evaporation and entrance of moisture. It is also
manifest that even liquid and semi-liquid substances can be properly
packed in polythene bags as they continue to remain air-tight so long as
they remain closed. Therefore, in my considered view, it cannot be laid as
a universal rule that polythene bags would not constitute proper contain-
ers as is provided under Rule 14 of the Rules. It is a question of fact to be
decided in each case whether polythene bag was closed sufficiently tight
to prevent leakage, evaporation and entrance of moisture. It is, therefore,
clear that besides the bottles and jars, polythene bags can also be suit-
able containers and could, thus, fulfil the requirement of Rule 14 of the
Rules unless they are shown to be unsuitable. on careful consideration of
spirit and language of Rule 14 of the Rules would disclose the intent of
the legislature to secure the sample taken in a manner that ensures the
preservation of the samples in the same condition in which'it was taken.
Thus, the language of Rule 14 clearly indicates that the necessary re-
jquirements to consider a container as suitable container are as under:-

(i) The container should be clean and dry;

(ii) it should be suitable as a container;
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14.

15.

(iii) it should be closed sufficiently tight to prevent leakage or evapora-
tion;

(iv) in case of dry substance, it should also be closed sufficiently tight to
prevent entrance of moisture; and

(v) it should be carefully sealed.

Suitable polythene bag clearly can fulfil the criteria as above. Conse-
quently, there appears to be no cogent or plausible reason as to why the
polythene bag should not be treated as suitable container as is provided
under Rule 14 of the Rules as also the view taken by the Andhra Pradesh
High Court in the case of Food Inspector, Bhimavaram Municipality Vs.
K. Venkateswarulu (Supra). Thus merely because the sample was taken
in polythene container by itself does not violate Rule 14 of the Rules and
therefore the trial is not vitiated. It cannot, therefore, be laid down as an
invariable rule that the prosecution shall always be vitiated if the sample
is taken in polythene bag.

The learned counsel for the respondent no. 1 has placed reliance, as
pointed earlier, on the observation made by the Punjab and Haryana
High Court in the case of State of Punjab vs. Raman Kumar (Supra)
wherein a view was taken that a polythene container or a wrapper of
strong thick paper cannot conform to the definition of container as given
in Rule 14 of the Rules. It has, further, been observed in the above context
that polythene bags have got a chance of being pierced, they are more
susceptible of moisture, rodents, pests and even can burst when a little
pressure is applied to them and that they cannot be closed tightly to
prevent leakage etc. However, the criticism as above can also be levelled
against bottles or jars referred in Rule 14 of the Rules. It is pertinent to
note in the above context that Rule 14 of the Rules does not specify the
material of the bottles or jars in which the sample could be taken. There-
fore, a bottle or jar made substantially of same material as that of the
polythene bag could be used as the bottles or jars in which the sample
could be legally taken under Rule 14. It does not, therefore, stand to
reason that the polythene bag as a general rule cannot constitute a suit-
able container.

For the aforementioned reasons, with due respect, | am unable to sub-
scribe to the above reasoning of the punjab and Haryana High Court. |
am, as pointed out earlier, in respectful agreement with the view taken by
the Andhra Pradesh High Court in the case of Food Inspector,
Bhimavaram Municipality Vs. K. Venkateswarulu (Supra) and accord-
ingly held that it cannot be laid down as a general rule that polythene bag
cannot constitute a suitable container.

In the instant case, it is evident from the statement of Fooc Inspector, A.
Pasha (PW-1) that the sample was taken in polythene bag and legal
formalities of securing the sample by securely tying the polythene bag
and sealing the same were duly undertaken. There is no challenge to the
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above statement. Thus, it appears that the sample was taken in a suitable
container, hence the contention of the learned counsel for,{he respondent
No. 1 raised for the first time that since the sample was taken in polythene
bag‘which was not a suitable container conforming to the requirement of
Rule 14 of the Rules, cannot be accepted.

It has next to be considered as to whether the appellant had kept the
seized Maida for sale etc. as is the requirement of Section 7 or Section 10
of the Act. In the above context, it is evident from the statement of Food
Inspector, A. Pasha (PW-1) that the respondent No. 1 is a small shop-
keeper who prepares sweet-meats including ‘Jalebi’. It is also evident
from the statement of A. Pasha (PW-1) that the ‘Maida’, the sample of
which was taken by him was kept in a closed bag which was admittedly
opened by him and sample therefrom was taken. The respondent No. 1
has stated that he purchased the ‘Maida’ and brought it to the shop for
preparation of Jalebi. It would, thus, emerge from the above material on
record that though the appellant was in possession of the ‘Maida’ of which
sample was taken but the ‘Maida’ was not kept by the respondent No. 1 for
sale. In fact, it appears to have been kept for preparing Jalebi, therefore
the possession and custody of the ‘Maida’ by the respondent No. 1 by
itself would not constitute breach of section 7 of the Act. In the case of
Municipal Corporation of Delhi vs. Laxman Narain Tandon & others
AIR 1976 S.C. 621. the Apex Court has ruled that the storing expression
etc. must be for ‘sale in order to make it an offence. Storage simpliciter
would not an offence. If an article of food is not intended for sale and is in
the possession of a person who does not fulfil the character of a seller,
conveyer, deliverer, consignee, manufacturer or storer for sale such as is

_referred to in sub-Section 1 (a) and (2) of Section 10 of the Act, the Food

Inspector will not be competent, under the law, to take a sample and on
such sample being found adulterated to validly launch the prosecution
thereon.

Similarly, in State of Maharashtra vs. Munshi kumar Arora (1979) (1)
F.A.C. 288, the Bombay High Court has also ruled that storing an adulter-
ated article of food for purposes other than for sale would not constitute
an offence under Section 16 (1) (a) of the Act.

Thus the ratio of above cases is that the article of food of which sample is
taken should have been kept for sale by the accused. This does not ap-
pear to be seen in this case as noticed above. Therefore, the respondent
No.1 cannot be held guilty of offence under Section 7 read with section
16 of the Act.

19. In view of above, | do not consider proper it to interfere in the finding of

acquittal recorded by the learned Trial Court, though for different reasons
which were given by the learned Trial Court. The appeal is, therefore,
dismissed.
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FLASH
I.P.C. SECTION 325 : “AND SHALL ALSO LIABLE TO FINE”
MEANING OF : (OBITER) (1999) 7 SCC 409
ZUNJARRAOVS. UNION OF INDIA

Paragraphs 37 and 38 of the judgment are reproduced :-

Penalty to be imposed has to be commensurate with the gravity of the
offence and the extent of the evasion. In the present case, penalty could have
been justified. The appellant was, however of the view that imposition of
penalty was not mandatory. He could have formed such a view. Under Sec-
tion 325 of the Indian Penal Code, a person found guilty “Shall be punished
with imprisonment of either description for a term which may extend to seven
years, and shall alsobe liable to fine.” Section 63 IPC provided that where no
sum is expressed to which a fine may extend, the amount of fine to which the
offender is liable is unlimited, but shall not be excessive. A Single Judge of
the Patan High Court in Tetar Gope v. Ganauri Gope AIR 1968 Pat 287 took
the view that the expression “shall also be liable to fine” in Section 325 IPC
does not mean that a sentence of fine must be imposed in every case of
conviction in that section. He said :

“Such an expression has been used in the Penal Code only in connec-
tion with those offences where the legislature has provided that a sen-
tence of imprisonment is compulsory. In regard to such offences, the
legislature has left a discretion in the Court to impose also a sentence of
fine in appropriate cases in addition to the imposition of a sentence of
imprisonment which alone is obligatory.”

38. We do not think that the view expressed by the Patna High Court is
correct as it would appear from the language of the Section that sentences of
both inprosonment and fine are imperative. It is the extent of fine which has
been left to the discretion of the Court. In Rajasthan Pharmaceutical Labo-
ratory v. State of Karnataka (1981) 1 SCC 645 this Court has taken the view
that improsonment and fine both are imperative when the expression “shall
also be liable to fine” was used under Section 34 of the Drugs and Cosmetics
Act, 1940. In that case, this Court was considering Section 27 of the Drugs
and Cosmetics Act, 1940, which enumerates the penalties for illegal manu-
facture, sale, etc., of drugs and is as under :

“27. Whoever himself or by any other person on his behalf manufactures
for sale, sells, stocks or exhibits for sale or distributes -

(a) any drug

(i) * * *

(ii) without a valid licence as required under clause (c) of Section 18,

shall be punishable with imprisonment for a term which shall not be less
than one year but which may extend to ten years and shall also be liable to fine:
Provided that the court may, for any special reasons to be recorded in
writing, impose a sentence of imprisonment of less than one year;
* * * ”

'NOTE : Please refer to ‘JOTI JOURNAL Vol. Il part V, October 1996 at pages 10to 17
Article on “And shall also be liable to fine.”
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TIT-BITS

1. EVIDENCE ACT, SECTION 32 AND I.P.C., SECTIONS 107, 306 AND
498 A: APPRECIATION OF EVIDENCE
1999 (1) VIDHI BHASVAR 257
RADHESHYAM Vs. STATE OF M.P.

Dying declaration not showing any cruel treatment by accused cannot be
relied on. Cruel treatment not proved to have been spoken by the victim also
not sufficient for conviction. If there is no positive evidence of abetment or
instigation conviction cannot be recorded on suspicion only.

2. 1.P.C.,SECTIONS 375 FOURTHLY AND 376 AND CHEATING, SECTION
417 IPC : BAD FAITH AND CHEATING :-
1999 (1) VIBHA 262
BITNARAM Vs. STATE OF M.P.

Merely making of false representation not sufficient. Knowledge of ac-
cused to such false representation is also has to be proved. Prosecutrix an
adult lady, frequent intercourse for years does not amount to cheating. Hari
vs. State, 1990 CrLJ 650 and Jayanti vs. State, 1984 CrLJ 1535 relied on.

The accused promised the victim complainant Chandro Bai to marry and
from which later he resiled not keeping the promise and going back on it may
be an act of bad faith but would not amount to offence of cheating. Please refer
to paragraph 9 of the judgment.

Prosecutrix having love affair with the accused for last many years be-
come pregnant clause |V of Section 375 is not attracted. No offence under
Section 376 is"made out. Clause IV of Section 375 runs as under:

“With her consent, when the man knows that he is not her husband and
that her consent is given because she believes that he is another man to
whom she is or believes herself to be lawfully married.”

®

3. 1LP.C.SECTION 363:-
1999 (1) VIBHA 270
VIJAY KUMAR Vs. STATE

Accused taking away minor girl without consent of her guardian. Even if
she was a consenting party offence is made out. S. Varadarajan vs. State of
Madras, AIR 1965 SC 942 distinguished.

®
4. Cr.P.C.,,SECTION 195 (1) (b) (ii) :-
1999 (1) VIBHA 291
RANJEET SINGH Vs. STATE OF M.P.

The alleged forged document was filed in revenue Court. Court in which
the document was filed did not file any complaint. The dispute was pending in
civil court in respect of the same document, though Court did not held the
document to be forged. Unless the appellate Courts finds the document to be
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forged and decides to take cognizance, the bar under this section applies. AIR
1979 SC 437, AIR 1983 SC 1053 and (1988) 2 SCC 498 discussed.
®

5. CR.P.C. SECTION 125 (1) and (3) AND MUSLIM WOMEN (PROTEC-
TION OF RIGHTS ON DIVORCE) ACT, SECTION 3:-
1999 (2) M.P.L.J. 64
JULEKHA BI Vs. MOHAMMAD FAZAL

Order for maintenance in favour of Muslim wife was passed. Subsequently
the wife was divorced by the husband. The divorced wife is not entitled to get
maintenance from her husband after the period of iddat.

6. CR.P.C.,SECTION 154 : F.I.R. WHEN CONSTITUTED
1999 (2) M.P.L.J. 103
RADHESHYAM Vs. STATE OF M.P.

First Information, of the incident given first in time is sufficient to call it the
first information report. For a report to be first information, it is not necessary
that every details of the incident should be mentioned in it for the true import of
the F.I.R. is that it is that information which moves the police to investigate the
matter.

Part of the paragraph 8 and paragraph 18 of the judgment are repro-
duced:-

Suresh started for police station for lodging information. But since there
was hardly any apprehension of death of Bonder, it could happen that the
source of information of Suresh might not have been considered so material
by the police officer, while recording the Sanha report. The Sanha reports are
not detailed reports. They are only substancees of the events. The Supreme
Court has recognised that it is neither customary nor necessary to mention
every minute details in the F.I.R. the judgment cited as State of U.P. vs. Ballabh

.Das, AIR 1985 SC 1384 may be referred in this respect. In this case, the F.I.R.
did not mention that there was assault with Lathi, although the evidence led
and the medical evidence showed that assault had been made with lathi.
Their Lordships said that mere fact that the assault by lathi was not mentioned
in the F.I.R. would not be sufficient to discard this important fact. One pro-
nouncement of kerala High Court also appears pertinent on this question.
This is Asan Tharayil Baby vs. State of Kerala, 1981 Cri.L.J. 1165 (1168). In
this case, dying declaration was made to the brother of the deceased. That
brother did not mention about the declaration in his statement to the police.
But at the inquest, he had said that his brother told him that he was stabbed by
the accused. The-court said that a non-mention of the declaration in his state-
ment to police can-only be taken as omission. It was found that the evidence
with regard to‘dying declaration did not suffer from an infirmity.

Considering all the aspecis revealed in the evidence, it becomes clear
that the evidence of witnesses Imrat, Phulia Bai, Resham Bai and Suresh is
fully believable as truthful that the deceased told them that he was attacked
and hit by these two accused-appellants. This statement of the deceased
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does not have intrinsic or circumstantial, informity in it, nor there is any cause
to doubt it. On the other hand, these accused had motive to attack him due to
inimical feeling resulting from litigation. The dying declaration was instanta-
neous and the natural conduct of the deceased. It is sufficiently clear and
truthful to base the conviction of the accused persons. So | find no legal infir-
mity in the trial Court judgment of conviction, being based on this dying decla-
ration.
®

7.  1.P.C. SECTIONS 494, 495 AND SECTION 198 (1) PROVISO (C) CR. P.C.
AS AMENDED BY S. 198 OF THE ACT:-
1999 (2) M.P.L.J. 88
DINESH KUMAR Vs. RASIK BIHARI

Proviso (c) to sub-section (1) of section 198 of the Code of Criminal Pro-
cedure as amended by Act No. 45 of 1978 provides that where the person
aggrieved by the offence punishable under section 494 or section 495, Indian
Penal Code is the wife, complaint may be made on her behalf of her father,
mother, brother, sister, son or daughter or by her father’s or mother’s brother or
sister or with the leave of the court by any person related to her by blood,
marriage or adoption. By the Amending Act, the father is empowered to file
complaint on behalf of his married daughter. The words used are “complaint
may be filed on her behalf by her father”. Therefore, any complaint made by
the father shall be deemed to be proper unless it is established by the defence
that the complaint was without consent of the aggrieved party i.e. the wife. The
consent is to be inferred from the facts of each case; consent may be express
or implied. Where the aggrieved party i.e. the wife had entered into witness
box in support of the complaint filed by her father and her evidence was
recorded under section 202 it disclosed the implied consent on her part.

&

8. MOTOR VEHICLES ACT, SECTION 168 : VALID DRIVING LICENCE
1999 (2) M.P.L.J. 75
CHHOTE KHAN Vs. RAJESHKUMAR

Deceased who was driving a vehicle was not holding a valid driving
licence at the time of driving the vehicle in question. Neither the employer nor
the insurance company can be compelled to pay compensation to legal heirs
of deceased in such a case.

Paragraph 2 of the judgment is reproduced:

When a deceased had himself endangered his safety and life by inviting
unnecessary calamity, by unnecessary adventure, by engaging in driving of
that vehicle, when he was not having valid licence, neither the employer nor
the insurance company can be asked to pay compensation to the heirs-claim-
ants of such deceased. It is expected that every citizen should behave in such
way which would not endanger his safety or life. Public authorities or persons
who have committed no wrong, cannot be compelled to pay compensation to
legal heirs-claimants of such reckless and adventurous person.

°
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9. T.P. ACT, SECTIONS 105 AND 107, EASEMENTS ACT, SECTION 52
AND CONSTRUCTION OF DEEDS AND DOCUMENTS: EASEMENT OR
LICENCE: CONSTRUCTION OF DOCUMENTS:-

(1999) 4 SCC 545
DELTA INTERNATIONAL LTD. Vs. SHYAM SUNDAR GANERIWALLA
AND ANOTHER

The intention of the parties is the meaning of the words they used. Where
terms of the agreement are vague or having double meaning one which is
lawful should be preferred. Capability and background of the parties to under-
stand the terms is to be considered when the parties were capable of under-
standing their rights fully, expressly agreed that the document should be con-
strued one way, no inference should be drawn so as to construe it in a different
way. If some camouflage is alleged or is apparent the intention has to be
gathered from the terms of the agreement between the parties and if the terms
are not clear also from the surrounding circumstances and conduct of the
parties.

The word ‘Demised Premises’ should be construed in the context of all
the terms of the document. Where tenant himself having no right, title or inter-
est to create sub tenancy, hands over possession of the property to a third
person, such person cannot claim to be a sub-tenant. Where terms of agree-
ment between the tenant and a third party showing that the property was given
by the former to the latter expressly on ‘leave and licence’ basis, that in case
consent was obtained by the tenant from landlord, sub-lease would be ex-
ecuted and that in case sub- lease granted, the licensee would be required to
purchase equipment, fittings, fixtures etc. at a stipulated price within one year.
Having regard to the terms of the agreements as a whole and circumstances,
held, the agreement was of leave and licence and not of lease‘

®

10. SERVICE LAW: COMPULSORY RETIREMENT : FACTORSTO BE CON-'
SIDERED BY THE HIGH COURT:-
(1999) 4 SCC 579
HIGH COURT OF PUNJAB & HARYANA Vs. ISHWAR CHAND JAIN

The precis of ACRs which was prepared by Registry of High Court for
placing before Full Court is not accurate. Respondent was shown as “C-Be-
low Average” for the year 1984-85. However, the fact is that inspecting Judge
graded respondent as “B-Good” but Full Court downgraded it to “C-Below
average” and the Supreme Court while earlier considering respondent’s ter-
mination which took place in 1986, held that modified grading was not sus-
tainable in law because modification was done without any supporting mate-
rial. Effect of the Supreme Court judgment was that “B-Good” grading stood
restored. Many of the Judges of the Fuil Court, while considering respondent’s
compulsory retirement, would certainly have been misled about grading for
the year 1984-85. Another fact to be noted is that the Full Court recorded ACR
for the year 1991-92 in its meeting held on 22.9.1995. Respondent was graded
as “C-Integrity doubtful”. While making this assessment, the Full Court relied
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on Inspecting Judge’s report on 25-2-1992 wherein the Inspecting Judge as-
sessed respondent as of “Integrity doubtful” and also gave a separate note
regarding several complaints against him. There is no material forthcoming as
to why inspection report of February 1992 came to be considered by the Ful!
Court in September 1995 and why there could be no inspection from that yea«
till holding of the Full Court meeting. Inspection note gives an impression as if
inspection was done before preparing the report but inspection was con-
ducted only in March 1992. The Inspecting Judge in his note dated 25-2-1992,
did not give particulars of the complaints whether they were in writing or oral,
and whether the complaints related to respondent’s judicial work. When there
were many complaints from the Members of the Bar, at least some of the cases
in which respondent was found to have acted improperly could have been
mentioned in the report. The inspection note is certainly flawed and could not
have been formed the basis for the Full Court to categorise respondent as “C”
grade officer with doubtful integrity, It has also come to notice that the Inspect-
ing Judge took charge of the district in which respondent was posted on
21.11.1991 and within three months, i.e. 25.2.1992, he gave his inspection
report. This is certainly not satisfactory. ACR for the year 1991-92 is, therefore,
to be kept aside. If precis not satisfactory. ACR for the year 1991-92 is, there-
fore, to be kept aside. If precis of the ACRs is considered in the light of this
finding, there are only four ACRs, i.e., ACRs for the years 1983-84 (B-Aver-
age/Satisfactory), 1984-85 (B-Good), 1988-89 (B-Satisfactory) and 1989-90 B
(Good), On the basis of these ACRs, it is difficult to hold that the recommenda-
tions of the High Court (on administrative side) could be justified under clause
(C) of third principle laid down in Baikuntha Nath Das case (1992) 2 SCC
299, )

Respondent was retired while under suspension. The High Court on its
administrative side decided to keep disciplinary proceedings against respond-
ent pending for the purpose of imposing a cut on his retrial benefits, An obvi-
ous conclusion is that action of the High Court was based on the allegation of
misconduct, which was the subject-matter of enquiry and which appears to be
the basis for recording adverse remarks by the High Court in ACR for the year
1991-92, There is therefore substance in respondent’s argument that the High
Court found a short cut to remove him from service when the order of retire-
ment was based on the charges of misconduct, the subject-matter of enquiry.
The impugned order of compulsory retirement, though innocuously worded, is
in fact an order of respondent’s removal from service and cannot be sus-
tained.

®
11. Cr.P.C. SECTION 161, 162, 91, 172 AND 207 : USE OF SECTION 91
Cr.P.C. WITH SECTIONS 161 AND 162 Cr. P.C.:-
(1299) 4 SCC 621
STATE OF KERALA Vs. BABU AND OTHERS

The words used in sub-section (2) of Section 172, more particularly “po-
lice diaries of a case under enquiry or trial in such court”, indicate it is only that
police diary in which the investigating officer concerned had made entries of
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his investigation and which pertains to the case being tried by the court alone
can be sent for. Sub-section (3) of Section 172 further imposes restrictions in
the manner in which such diaries can be used by the court. It also specifically
bars the right of an accused or his agent to call for such diaries. Thus, on a
plain language of this section, it is clear that this section cannot be used for
the purpose of summoning a case diary which does not pertain to the investi-
gation of the case which is being tried by the court. Section 172 is specifically -
meant for the contingencies when the court finds it necessary to look into the
case diary for the purpose of finding an aid in the trial or for the purpose of
assisting the police officer to refresh his memory. Therefore, Section 172 does
not contemplate summoning of the case diary for the purpose of assisting the
accused to have a look at the previous statements of the witness for using it for
his benefit, as contemplated in Section 162 of the Code.

There can be no quarrel with regard to the fact that there is no prohibition
in the Criminal Procedure Code against any court from looking into diary of a
countercase or from using the diary of a counter-case in the trial of another
case. But this does not mean that the right of the court to summon the case
diary of another case is derived from Section 172 of the Code or by the appli-
cation of the principles of Section 172 because ex facie Section 172 of the
Code does not help the accused in making use of a case diary. Section 172
relates to summoning of the case diary of a case which is under enquiry or trial
only.

The very object of enactment of Section 161 of the Code and Section 145
of the Evidence Act is to create a right in the accused to make use of the .
previous statements of the witnesses for the purpose of contradiction and for
impeaching the merit of the witness. This right has not been taken away by
Section 172 of the Code and there is no prohibition in regard to this right of the
accused either under the Code or under the Evidence Act. But the question for
consideration is, how does the accused exercise this right with reference ta a’
previous statement of a witness made in another case which is recorded by
the investigating officer in that case under the provisions of Section 161 of the
Code? This right certainly does not flow under Section 172 of the Code nor is
the accused entitled to these previous statements under Section 207 of the
Code, But this does not mean that the accused is denied of his limited benefit
of using the said previous statements recorded during the course of another
investigation. The answer to this question lies in Section 91 (1) of the Code.

The language of Section 91 is much wider than the language of Section
172 and by no stretch of imagination it could be contended that the case diary
maintained under Section 172 of the Code is not a document as contemplated
under Section 91 (1) of the Code. If that be so and if the court comes to the
conclusion that the production of such a document is necessary or desirable
then the court is entitled to summon the case diary of another case under
Section 91 of the Code dehors the provisions of Section 172 of the Code for
the purpose of using the statements made in the said diary for contradicting a
witness. When a case diary is summoned under Section 91 (1) of the Code
then the restrictions imposed under sub-sections (2) and (3) of Section 172
would not apply to the use of such case diary. But while using a previous
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statement recorded in the said case diary, the court should bear in mind the
restrictions imposed under Section 162 of the Code and Section 145 of the
Evidence Act because what is sought to be used from the case diary so pro-
duced are the previous statements recorded under Section 161 of the Code.

12. EVIDENCE ACT, SECTIONS 61 AND 63: PRIOR JUDGMENT AS SEC-
ONDARY EVIDENCE:-
(1999) 4 SCC 663
R.E.M.S. ABDUL HAMEED Vs. GOVINDARAJU

Secondary evidence about a grant of land made in 1862. In absence of
actual document, evidence gathered from observations in absence of actual
document, evidence gathered from observations in Karumbavira Vanniar vs.
Govindaswami Vanniar, 1977 MLW 741 as earlier decision about the same
land but on a different question and between different parties which case was
also fought in connection with the same lands, as part of the estate of the Raja
of Thanjavur, though between different parties and on a different question. The
Supreme Court held that in the present case, the grant itself is not on the
record which would have been the primary evidence to test the appellant’s
case through the provision of Section 2 (11). The parties reinclined to the-
collateral evidence and that too what is recorded in the case of Karumbavira
Vanniar vs. Govindaswami Vanniar, 1977 MLW 741, which is also of Thanjavur
estate which also refers to the aforesaid two distinct sets of areas, namely,
Mela and Kizha. The only question which arises is, whether either on the .
evidence led and the collateral evidence gathered from the aforesaid deci-
sion, could it be said on the facts of this case that the grant as an inam of the
disputed area was expressed only in terms of acreages or cawnies or other
local equivalent.

The finding recorded in Karumbavir Vanniar vs. Govindaswami Vanniar,
1977 MLW 741 is that the area Mela and Kizha were parts of villages Rajagiri
and Papanasam respectively and once they are part of the village the area
would be covered within the definition of Section 2 (11) of Act 26 of 1963, Act
30 of 1963 clearly, while defining the meaning “minor inam” under section 2
(9) excludes from its ambit by virtue of sub-clause (b) of this very section what
is covered by Section 2 (9) of Act 26 of 1963, “a new inam estate”. Since the
aforesaid two bits of land are admittedly a part of the village and “part village
inam estate” is defined under such Section 2 (11), thus the area in question
being part of two villages it would be a new inam estate within the meaning of
Section 2 (9) of Act 26 of 1963 and thus it cannot be excluded by virtue of
clause (b) Explanation | of Section 2 (11) and thus it cannot be minor inam
under Act 30 of 1963.

13. CR.P.C., SECTIONS 239, 240, 227, 190 (1), 156 (3), AND CHAPTER
XXXVI SECTIONS 467 AND 473 CONSTRUCTION OF I.P.C., SECTION
498-A AND 406, BELATED COMPLAINT:-

(1999) 4 SCC 690
ARUN VYAS Vs. ANITA VYAS
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The question of discharge was challenged. The Magistrate ordered in-
vestigation by the police. Police after investigation submitted the charge-sheet.
Thereunder the Magistrate taking cognizance of the offence and fixed the
case for discharge of. In the absence of explanation for the delay, the Magis-
trate rightly discharged the accused for the offence under S. 406 IPC. How-
ever, in respect of offence under S. 498-A IPC, the provisions of S. 473 Cr. P.C.
should have been liberally construed. The magistrate not having adverted to
the question whether on the facts and circumstances of the case it was neces- -
sary in the interest of justice to take cognizance of the offence, his order of
acquittal of the accused in respect of offence under S. 498-A IPC was held
unsustainable.

The judgment is reproduced at verbatim from paragraphs 2 to 6, from
paragraph 8 to 10 and from paragraph 12 to 17 to understand and appreciate
the provisions in future in a given case.

2. This appeal is from the judgment and order of the High Court of Rajasthan
at Jodhpur in SB Crl. Revision No. 316 of 1996 dated 17.3.1998 setting
aside the order of discharge passed in favour of the appellants by the
Additional Chief Judicial Magistrate, Jodhpur on 23-4-1996.

3. The facts giving rise to this appeal may briefly be noted here:

Appellant 1 married the respondent in accordance with Hindu rites on
20.5.1986. They were blessed with a girl on 2-1-1988. The respondent, in
the complaint filed before the Court on 18-10-1995, alleged that she was
beaten up by her husband, mother-in-law and sisters-in-law as her par-
ents failed to satisfy the demand of dowry and ultimately she was pushed
out of the house on 13-10-1988. The complaint was filed against the
appellants under Sections 498-A, 406 IPC read with Section 6 of the
Dowry Prohibition Act, 1961 before the Additional Chief Judicial Magis-
trate, Jodhpur under Section 190 (1) Cr.PC, who ordered investigation by
police. The police investigated the complaint under Section 156(3) Cr.P.C.
and submitted charge sheet (final report) under section 498-A IPC on 22-
12-1995. On that report the learned Magistrate took cognizance of the
offence under Section 498-A as well as Section 406 IPC and issued sum-
mons to the appellants. The case was posted on 23-4-1996 for framing
charges. On that day it was submitted on behalf of the accused that the
complaint was barred by limitation and that referring the case for investi-
gation to the police itself was bad, therefore, no charges could be framed
against the accused. The plea of the appellants found favour with the
learned Magistrate who discharged the appellants by his order dated
23.4.1996. The respondent challenged the validity of that order of the
learned Magistrate before the High Court of Rajasthan in SB Crl. No. 316
of 1996. On 17.3.1998, the High Court set aside the order of the learned
Magistrate and directed him to proceed with the case from the stage where
he had discharged the accused and decide the same in accordance with
law. It is that order of the High Court which is the subject-matter of this
appeal.
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Mr. Adarsh Goel, learned Senior Counsel appearing for the appeilant
contended that the High Court has committed illegality in holding that
there was no delay in filing the complaint and in observing that even if
there was a delay in view of Section 468 Cr.PC the learned magistrate
should not have overlooked the provisions of Section 473 CrPC. He ar-
gued that no provision in the CrPC provides that after taking cognizance,
the learned Magistrate could not have discharged the appellants and that
the reasons given by the High Court in setting aside the order of the
learned Magistrate are erroneous in law.

Mr. Pallav Shishodia, learned counsel appearing for the respondent sub-
mitted that the respondent was subjected to cruelty and harassed with the
demand of dowry and she was sent out of the matrimonial home, there-
fore, the High Court was justified in setting aside the order of the learned
Magistrate who did not take note of Section 473 Cr.PC and directing him
to proceed with the case.

On these above submissions, two questions arise for consideration,
namely:

(i) whether the learned Magistrate can discharge an accused after tak-
ing cognizance of an offence by him but before the trial of the case;
and

(i) whether learned Magistrate was right in discharging the appellants
on the grounds that the complaint was barred by limitation under
Section 468 Cr.PC.

Section 239 has to be read along with Section 240 Cr.PC. If the Magistrate
finds that there is prima facie evidence or the material against the ac-
cused in support of the charge (allegations) he may frame the charge in
accordance with Section 240 Cr.PC. But if he finds that the charge (the
allegations or imputations) made against the accused do not make out a
prima facie case and do not furnish the basis for framing the charge, it will
be a case of the charge being groundless, so he has no option but to
discharge the accused. Where the Magistrate finds that taking cognizance
of the offend itself was contrary to any provision of law, like Section 468
Cr.PC the complaint being barred by limitation, so he cannot frame the
charge, he has to discharge the accused. Indeed in a case where the
Magistrate takes cognizance of an offence without taking note of Section
468 Cr.PC, the most appropriate stage at which the accused can plead for
his discharge is the stage of framing the charge. He need not wait till
completion of the trial. The Magistrate will be committing no illegality in
considering that question and discharging the accused at the stage of
framing the charge if the facts so justify.

Point (ii)

9:

The new Code of Criminal Procedure contains Chapter XXXVI, (Sections
467 to 473) which deals with limitation for taking cognizance of certain
offences. Section 467 defines the period of limitation for the purposes of
that chapter, to mean the period specified in Section 468 for taking cogni-
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10.

12.

i zance of an offence. Bar to taking cognizance on the expiry of the period

of limitation and extension of the period of limitation, are dealt in by Sec-
tions 468 and 473 respectively. The point of commencement of the period
of limitation.in the case of a continuing offence is embodied in Section

472 and in the case other than a continuing offence is contained in Sec-

tion 469. The provisions for exclusion of time in computing the period of
limitation are incorporated in Sections 470 and 471.

It may be noted here that the object of having Chapter XXXVI in the Cr.PC
is to protect persons from prosecution based on stale grievances and
complaints which may turn out to be vexatious. The reason for engrafting
the rule of limitation is that due to a long lapse of time necessary evidence
will be lost and persons prosecuted will be placed in a defenceless posi-
tion. It will cause great mental anguish and hardship to them and may
even result in miscarriage of justice. At the same time it is necessary to
ensure that due to delays on the part of the investigating and prosecuting
agencies and the application of rules of limitation the criminal justice
system is not rendered toothless and ineffective and the perpetrators of
crime are not placed in an advantageous position. Parliament obviously
taking note of various aspects, classified offences into two categories,
having regard to the gravity of offences, on the basis of the punishment
prescribed for them. Grave offences for which the punishment prescribed
is imprisonment for a term exceeding three years are not brought within
the ambit of Chapter XXXVi. The period of limitation is prescribed only for
offences for which the punishment specified is imprisonment for a term
not exceeding three years and even in such cases a wide discretion is
given to the court in the matter of taking cognizance of an offence after the
expiry of the period of limitation. Section 473 provides that if any court is
satisfied on the facts and in the circumstances of the case that the delay
has been properly explained or that it is necessary so to do in the inter-
ests of justice, it may take cognizance of an offence after the expiry of the
period of limitation. This section opens with a non obstante clause and
gives overriding effect to it over all the other provisions of Chapter XXXVI.

A perusal of the provision extracted above shows that sub-section (1) of
Section 468 enjoins that no court shall take cognizance of an offence of
the categories specified in sub-section (2), after the expiry of the period of
limitation mentioned therein. This rule is, however, subject to the other
provisions of the Code. Sub-section (2) Specifies the period of limitation
of six months, if the offence is punishable with fine only; of one year, if the
offence is punishable with imprisonment for a term not exceeding one
year and of three years, if the offence is punishable with imprisonment for
a term exceeding one year but not exceeding three years. Sub-section (3)
which is inserted by Act 45 of 1978, deals with a situation where the
offences are tried together and directs that for the purposes of that section
the period of limitation shall be determined with reference to the offence
which is punishable with the more severe punishment or, as the case may
be the most severe punishment.
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14.

15

The essence of the offence in Section 498-A is cruelty as defined in the
explanation appended to that section. It is a continuing offence and on
each occasion on which the respondent was subjected to cruelty, she
would have a new starting point of limitation. The last act of cruelty was
committed against the respondent, within the meaning of the explanation,
on 13-10-1988 when, on the allegation made by the respondent in the
complaint to the Additional Chief Judicial Magistrate, she was forced to
leave the matrimonial home. Having regard to the provisions of Sections
469 and 472 the period of limitation commenced for the offences under
Sections 406 and 498-A from 13.10.1988 and ended on 12.10.1991. But
the charge-sheet was filed on 22.12.1995. therefore, it was clearly barred
by limitation under Section 468 (2) (C) Cr.PC.

It may be noted here that Section 473 Cr.PC which extends the period of
limitation is in two parts. The first part contains a non obstante clause and
gives overriding effect to that section over Sections 468 to 472. The sec-
ond part has two limbs. The first limb confers power on every competent
court to take cognizance of an offence after the period of limitation if it is
satisfied on the facts and in the circumstances of the case that the delay
has been properly explained and the second limb empowers such a court
to take cognizance of an offence if it is satisfied on the facts and in the
circumstances of the case that it is necessary so to do in the interests of
justice. It is true that the expression “in the interest of justice” in Section
473 cannot be interpreted to mean in the interest of prosecution. What the
court has to see is “interest of justice”. The interest of justice demands that
the court should protect the oppressed and punish the oppressor/offender.
In complaints under Section 498-A the wife will invariably be oppressed,
having been subjected to cruelty by the husband and the in-laws. It is,
therefore, appropriate for the courts, in case of delayed complaints, to
cruelty if on the facts and in the circumstances of the case it is necessary
so applying the rule of limitation wili give an unfair advantage to him or
result in miscarriage of justice, the court may take cognizance of an of-
fence after the expiry of the period of limitation in the interests of justice.
This is only illustrative, not exhaustive.

Any finding recorded by a Magistrate holding the complaint to be bared
by limitation without considering the provisions of Section 473 Cr.PC will
be a deficient and defective finding, vulnerable to challenge by the ag-
grieved party. In this case the complaint was clearly barred by limitation
and no explanation was offered for the inordinate delay; this is what the
learned Magistrate took note of and concluded that the complaint was
barred by limitation. This is correct insofar as the offence under Section
406 is concerned. Therefore, in regard to Section 406 the order of the
learned Magistrate discharging the appellants cannot be faulted with. But
regarding offence under Section 498-A the learned Magictrate did not
advert to the second limb of the second part in Section 473 Cr.PC referred
to above. The order of the learned Magistrate on this aspect was
unsustainable so the High Court has committed no illegality in setting
aside that part of the order of the learned Magistrate.
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16. In Vanka Radhamanohari v. Vanka Venkata Reddy (1993) 3 SCC. 4 the
wife who was subjected to cruelty left the matrimonial home in 1985. In
1990 she filed the complaint alleging cruelty and maltreatment against
the husband and mother-in-law and further stating that the husband had
remarried. The Magistrate took cognizance of offences under Sections
498-A and 494 IPC. On the petition of the husband under Section 482
Cr.PC, the High Court quashed the complaint. This Court, on appeal from
the judgment of the High Court, held that the High Court erred in quashing
the complaint as Section 468 Cr.PC could not be applied to the offence
under Section 494 IPC (for it is punishable with imprisonment for a term
which may extend to 7 years) and even in respect of offence under Sec-
tion 498-A, the attention of the High Court was not drawn to Section 473
CrPC. While setting aside the impugned order of the High Court this Court
observed. (SCC pp. 8-9, para 7)

“As such, courts while considering the question of limitation for an
offence under Section 498-A i.e. subjecting a woman to cruelty by her
husband or the relative of her husband, should judge that question,
in the light of Section 473 of the Code, which requires the court, not
only to examine as to whether the delay has been properly explained,
but as to whether ‘it is necessary to do so in the interests of justice’.”

17. For the reasons stated above the High Court was not correct insofar as
the order of the Magistrate relates to Section 406 IPC. But in regard to the
offence under Section 498-A IPC no exception can be taken to the im-
pugned order under appeal as the learned Magistrate did not take note of
Section 473 CrPC while ordering discharge of the appellants. Now the
learned Magistrate shall consider the question of limitation taking note of
Section 473 Cr.PC in the Light of the observations made hereinabove.
Accordingly, the appeal is allowed in part.

14. PRECEDENT:-
(1999) 4 SCC 697
N.S. GIRI Vs. CORPORATION OF CITY OF MANGALORE

Relevance of quorum on binding effect of precedent. Held, a decision by
the Constitution Bench and a decision by a Bench of more strength cannot be
overlooked to treat a later decision by a Bench of lesser strength as of a
binding authority; more so, when attention of the Judges deciding the latter
case was not invited to earlier decisions available. Constitution of India, Art.
141.

The abovesaid decision does support the proposition canvassed by the
learned counsel for the appellant that an industrial settlement would operate
even by overriding a statutory provision to the contrary. However, suffice it to
observe that the Constitution Bench decision in New Maneck Chowk Spyg.
and Wvg. Co. Ltd, AIR 1961 SC 867 and also the decision of this Court in
Hindustan Times Ltd. AIR 1963 SC 1332 which is a four-Judge Bench deci-
sion, were not placed before the learned Judges deciding LIC of India case,
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(1981) 1 SCC 315. A decision by the Constitution Bench and a decision by a
Bench of more strength cannot be overlooked to treat a later decision by a
Bench of lesser strength as of a binding authority; more so, when the attention
of the Judges deciding the latter case was not invited to the earlier decisions
available. Respectfully following the earlier two decisions referred to herein
above., we are of the opinion that the award dated 11.1.1969 under Section
10-A of the ID Act appointing the age of retirement 58, contrary to the provi-
sions of the statutory rules appointing the age of retirement at 55, cannot be
upheld and given effect to by issuing a writ for its implementation. In any case,
the award stood superseded by the subsequent statutory rules of 1974 which
too appointed the age of retirement at 55 and there is nothing wrong in the
appellant having been asked to superannuated at the age of 55 consistently
with the service rules as applicable on that day.

15. " SPECIFIC RELIEF ACT, SECTIONS 28 AND 16 : DECREE TO ENFORCE
THE CONTRACT FOR SALE:-
(1999) 4 SCC 702
V.S. PALANICHAMY CHETTIAR FIRM Vs. C. ALAGAPPAN

The respondent obtained a decree for Specific performance against the
appellant. As per the decree and judgment of the trial Court the respondent
was directed to deposit the balance of amount of consideration within the
specified time and a further direction to the appellant was given to execute the
sale deed. The respondent decree-holder filed an application after long pe-
riod of 5 years after passing the decree. The High Court took 3 years to decide
the appeal from the original judgment and decree. The Executing Court dis-
- missed the application on the ground of applicants’ failure to deposit the
balance amount within the time stipulated in the decree. Application under
Section 28 of the Specific Relief Act can be made to the Execution Court for
extension of time. It can be made where the trial court and the executing court
are the same. The vendor judgment debtor can also file such an application
for the rescission of the contract or for opposing the execution of the decree on
the ground of default on vendee decree holder to deposit the balance consid-
eration within the period stipulated in the decree. Although limitation period
for filing a suit for specific performance, although not strictly applicable, held
is a factor to be taken into account for the said purpose. Art. 54 Limitation Act
was referred to.

Where the trial court and the executing court are the same, the executing
court can entertain the application for extension of time for payment of the
balance amount, though the application is to be treated as one filed in the
main suit. On the same analogy, the vendor judgment-debtor also can by an
application under Section 28 of the Specific Relief Act, seek rescission of the
contract of sale or take up this plea in defence to bar the execution of the
decree. Ramankutty Guptan vs. Avara, (1994) 2 SCC 642 followed.

Provisions to grant specific performance of an agreement are quite strin-
gent. Equitable considerations come into play. The Court has to see all the
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attendant circumstances including if the vendee has conducted himseltf in a
reasonable manner under the contract of sale. Therefore, the court cannot as
a matter of course, allow extension of time for making payment of balance
amount of consideration in terms of a decree after 5 years of passing of the
decree by the trial court and 3 years of its confirmation by the appellate court.
Itis not the case of the respondent decree-holders that on account of any fault
on the part of the vendor judgment-debtor, the amount could not be deposited
as per the decree. Therefore, granting time at this stage would be going be-
yond the period of limitation prescribed for filing of the suit for specific per-
formance of the agreement though the provisions of Article 54 of the Limitation
Act may not be strictly applicable. It is nevertheless an important circumstance
to be considered by the court. That apart, no explanation whatsoever was
given by the respondent decree-holders as to why they did not pay the bal-
ance amount of consideration as per the decree or did not make an applica-
tion under Section 28 of the Specific Relief Act seeking extension of time for
making payment. Equity demands that discretion be not exercised in favour of
the respondent decree-holders and no extension of time by granted to them to
comply with the decree.

In view of the decision of this Court in Ramankutty Guptan Case when
the trial court and the executing court are the same, the executing court can
entertain the application for extension of time though the application is to be
treated as one filed in the main suit. On the same analogy, the vendor judg-
ment-debtor can also seek rescission of the contract of sale or take up this
plea in defence to bar the execution of the decree. One of the grounds on
which the trial court dismissed the execution application was that the decree-
holder did not pay the balance of consideration as per the sale agreement
and also did not pay within the time stipulated by the Court in the decree. The
High Court could have certainly gone into this question when applications for
extension of time were filed before it. However, on the objection by the judg-
ment-debtor, it chose to send back the matter to the executing court for deci-
sion on these applications, which was perhaps, in the circumstances, not the
correct procedure to adopt. But then, at the same time, the High Court put
shackles on the discretion of the executing court by observing that the vendor
might have felt that after the appeal filed by the vendor judgment-holder against
the decree for specific performance was disposed of, they can even then
deposit the amount at the time of seeking the execution of the sale deed.

The agreement of sale was entered into as far back on 16.2.1980, about
19 years ago. No explanation is forthcoming as to why the balance amount of
consideration could not be deposited within the time granted by the Court and
why no application was made under Section 28 of the Act seeking extension
of time of this period. Under Article 54 of the Limitation Act, 3 years’ period is
prescribed for filing the suit for specific performance of a contract of sale from
the date of the agreement or when the cause of action arises. Merely because
a suit is filed within the prescribed period of limitation does not absolve the
vendee-plaintiff from showing as to whether he was ready and willing to per-
form his part of the agreement and if there was non-performance, was that on

B
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account of any obstacle put by vendor or otherwise. Provisions to grant spe-
cific performance of an agreement are quite stringent. Equitable considera-
tions come into play. The court has to see all the attendant circumstances
including if the vendee has conducted himself in a reasonable manner under
the contract of sale. That being the position of law for filing the suit for specific
performance, can the court, as a matter of course, allow extension of time for
making payment of balance amount of consideration in terms of a decree after
5 years of passing of the decree by the trial court and 3 years of its confirma-
tion by the appellate court ? It is not the case of the respondent decree-
holders that on account of any fault on the part of the vendor judgment-debtor,
the amount could not be deposited as per the decree. That being the position,
if now time is granted, that would be going beyond the period of limitation
prescribed for filing of the suit for specific performance of the agreement though
this provision may not be strictly applicable. It is nevertheless an important
circumstance to be considered by the Court. That apart, no explanation what-
soever is coming from the respondent decree-holders as to why they did not
pay the balance amount of consideration as per the decree except what the
High Court itself thought fit to comment which is certainly not borne out from
the record. Equity demands that discretion be not exercised in favour of the
respondent decree-holders and no extension of time be granted to them to
comply with the decree.

16. RECOVERY OF DEBTS DUE TO BANKS AND FINANCIAL INSTITU-
TIONS ACT, 1993, SECTIONS 19 (6) AND 22 (1) AND (2) : POWER TO
GRANT INJUNCTION BY THE TRIBUNAL, WHAT POWERS ARE TO BE
EXERCISED:-

(1999) 4 SCC 710
INDUSTRIAL CREDIT AND INVESTMENT CORPN.OF INDIA LTD. Vs.
GRAPCO INDUSTRIES LTD.

The Tribunal has jurisdiction to pass an ex-parte interim order. Power to
grant interim order under Section 19 (6) inheres power to grant ex parte in-
terim order. But ex-parte order should be granted only for a short period. It
should not be a stereo type order as matter of course. It should be a reasoned
order. Tribunal must put the applicant on terms while passing the ex-parte
order and in case that order is found to be not justified and causing harm to
defendant, Tribunal must compensate the defendant.

C.P.C. Applicability to Tribunal:- The Tribunal constituted under the Act
has jurisdiction to grant an ad interim ex-parte order of injunction or stay
against the defendant on an application filed by the bank or financial institu-
tion for recovery of debt as defined under clause (g) of Section 2 of the Act.
When Section 22 of the Act says that the Tribunal shall not be bound by the
procedure laid down by the Code of Civ:l Procedure, it does not mean that
it will not have jurisdiction to exercise powers of a court as contained in
the code of Civil Procedure. Rather, the Tribunal can travel beyond the
Code of Civil Procedure and the only fetter that is put on its powers is to
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observe the principles of natural justice. Meaning has to be given to Section
22 of the Act as here the Tribunal is exercising powers of a civil court while
trying a money suit. Further, when power is given to the Tribunal to make an
interim order by way of an injunction or a stay, it inheres in it the power to grant
that order even ex perte, if it is so in the interest of justice and as per the
requirements as spelt out in the judgment of the Supreme Court in Morgan
Stanley Mutual Fund vs. Kartik Das, (1994) 4 SCC 225.

NOTE:- Judicial Officers should understand the principle underlying in
the judgment. The same principle is also applicable, for an order under 39
Rule 1-2 C.P.C. A separate Article is also being, given in the magazine to
understand how an order is to be passed.

17. SERVICE LAW : PAY SCALE : DIFFERENTIAL TREATMENT IN GRANT
OF PAY BETWEEN DIRECT RECRUIT AND PROMOTEE:-
(1999) 4 SCC 756
KAMALAKAR Vs. UNION OF INDIA

The plea was rejected that only direct recruit appellant and not promotee
appellatns were entitled to higher pay scale. It was held that birthmark of
direct recruit or promotee lost significance after the appellant came over to a
single cadre. .

The Supreme Court in the present case recognised that appellants were
entitled to the same relief as already granted to Data Processing Assistants
in Charaprakash Madhavrao Dadwa case,(1998) 8 SCC 154. The respond-
ents however contended that direct recruits amongst the appellants were en-
titled to the relief but not the promotees. Rejecting this contention the Su-
preme Court held that once direct recruits and promotees are in one cadre,
the distinction between them disappears, at any rate so far as equal treatment
in the same cadre for payment of pay scale given is concerned. The birth-
marks have no relevance in this connection. If any distinction is made on the
question of their right to the post of Data Processing Assistants they were
holding and to its scale which were matters common to all of them before the
impugned order of the Government of India was passed on 2-7-1990 then any
distinction between Data Processing Assistants who were direct recruits and
those who were promotees, is not permissible.

Paragraph 12 of the judgment is reproduced here:-

We have considered the limited issue. We are of the view that all these
appellants should get the same relief as the appellants in the civil appeal
which arose out of Special Leave Petition No. 16646 of 1995. Once they were
all in one cadre, the distinction between direct recruits and promotees disap-
pears at any rate so far as equal treatment in the same cadre for payment of
the pay scale given is concerned.The birthmarke have no relevance in this
connection. If any distinction is made on the question of their right to the post
of Data Processing Assistants they were holding and to its scale which were
matters common to all of them before the impugned order of the Government
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of India was passed on 2.7.1990. then any distinction between Data Process-
ing Assistants who were direct recruits and those who were promotees, is not
permissible. We, therefore, reject the respondents contention. We have ex-
amined the record and the common points arising in this case and those in
civil appeal which arose out of Special Leave Petition No. 16646 of 1995 and
we are unable of find any lawful distinction between the appellants and those
in the other appeal which has been allowed.

18. WORDS AND PHRASES -“PRODUCE” “ARTICLE” : USE OF DICTION-
ARY WHEN PERMISSIBLE:-
(1999) 3 SCC 632
COMMISSIONER OF INCOME TAX, BANGALORE Vs. VENKATESWARA
HATCHERIES

It was held neither the word “produce” nor the word “article” has been
defined in the Act. Therefore, it may be permissible to refer to a dictionary. But
where the dictionary gives divergent or more than one meaning of a word it
would not be safe to construe the said word according to the suggested dic-
tionary meaning. In such a situation, the word has to be construed in the
context of the provisions of the Act having regard to the legislative history of
the provisions of the Act and the scheme of the Act. It is a settled principle of
Interpretation that the meaning of the words occurring in the provisions of the
Act must take their colour from the context in which they are so used.

INTERPRETATION OF STATUTES:- Same word in different provisions
of same Statute:- Construction of same word same meaning held may not
apply within different provisions of the same statute. Please refer to Shamrao
Vishnu Parulekar vs. Distt. Magistrate, Thane, AIR 1957 SC 23 : 1956 SCR
644 relied on. Maxwell : Interpretation of Statutes, Edn. 10, p. 522, Craies
Statute Law, Edn. 5 p. 159 referred to. 3

19. C.P.C.SECTION 47 AND OR, 21 R. 15:- JOINT DECREE IN FAVOUR OF
JOINT FAMILY : EXECUTION OF :-
(1999) 3 SCC 644
JAGDISH DUTT Vs. DHARAM PAL

Decree passed in favour of joint family to be treated as a decree in favour
of all members of the joint family. Where decree is for possession of immov-
able property and one of the coparceners transfers or assigns his interest
therein in favour of the judgment debtor, the decree is extinguished to the
extent of the transferor’s interest. Only the remaining part of the decree may
then be executed.

It was held when a decree is passed in favour of a joint family the same
has to be treated as a decree in favour o all the members of the joint family in
which event it becomes a joint decree. Where a joint decree for actual posses-
sion of immovable property is passed and one of the coparceners assings or
transfers his interest in the subject matter of the decree in favour of the judg-
ment-debtor, the decree gets extinguished to the extent of the interest so
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assigned and execution could lie only to the extent of remaining part of the
decree. In case where the interest of the coparceners is undefined, indetermi-
nate and cannot be specifically stated to be in respect of any one portion of the
property, a decree cannot be given effect to before ascertaining the rights of
the parties by an appropriate decree in a partition suit. It is no doubt true that
the purchaser of the undivided interest of a coparcener in an immovable prop-
erty cannot claim to be in joint possession of that property with all the other
coparceners. However, in case where he is already in possession of the prop-
erty, unless the rights are appropriately ascertained, he cannot be deprived of
the possession thereof for a joint decree-holder can seek for execution of a
decree in the whole and not in part of the property. A joint decree can be
executed as a whole since it is not divisible and it can be executed in part only
where the shares of the decree-holders are defined or those shares can be
predicted or the share is not in dispute. Otherwise the executing court cannot
find out the shares of the decree- holders and dispute between joint decree--
holder is foreign to the provisions of Section 47 CPC, Order 21 Rule 15 CPC
enables a joint decree-holder to execute a decree in its entirety but if whole of
the decree cannot be executed, this provision cannot be of any avail.

TRANSFER OF PROPERTY ACT, SECTION 111 (d):-

A person who is in possession of property if he is not a lessee then the
provisions of Section 111 (d) of the T.P. Act not applicable. In this case it was
said that the person was a tresspasser, therefore, the principle of this section
is not applicable on such a lessee.

20. SERVICE LAW : DEPARTMENTAL ENQUIRY : SIMULTANEOUS CON-
TINUANCE OF DEPARTMENTAL PROCEEDINGS WITH CRIMINAL PRO-
CEEDINGS:-

(1999) 3 SCC 679
CAPT. M. PAUL ANTHONY Vs. BHARAT GOLD MINES LTD.

While in a departmental proceedings the standard of proof is one of pre-
ponderance of probabilities, in a criminal case, the charge has to be proved
by the prosecution beyond reasonable doubt. In the present case both the
proceedings were based on the same set of facts which were sought to be
proot by the same witnesses viz. police and panches and the court had al-
ready acquitted the appellant by rejecting the prosecution story. Therefore,
held that findings recorded against appellant in an ex parte disciplinary en-
quiry could not be sustained.

Paragraph 22 of the judgment is reproduced for consideration of the prin-
ciple when the proceedings are to be stayed and when not be be stayed;
The conclusions which are deducible from various decisions of this Court
reterred to above are: :
(1) Departmental proceedings and proceedings in a criminal case can pro-
ceed simultaneously as there is no bar in their being conducted simulta-
neously, though seperately.
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(ii) If the departmental proceedings and the criminal case are based on iden-
tical and similar set of facts and the charge in the criminal case against
the delinquent employee is of a grave nature which involves complicated
questions of law and fact, it would be desirable to stay the departmental
proceedings till the conclusion of the criminal case.

Whether the nature of a charge in a criminal case is grave and whether
complicated question of fact and law are involved in that case, will de-
pend upon the nature of offence, the nature of the case launched against
the employee on the basis of evidence and material collected against him
during investigation or as reflected in the charge-sheet.

(iv) The factors mentioned at (ii) and (iii) above cannot be considered in
isolation to stay the departmental proceedings but due regard has to be
given to the fact that the departmental proceedings cannot be unduly
delayed.

(v) If the criminal case does not proceed or its disposal is being unduly de-
layed, the departmental proceedings, even if they were stayed on ac-
count of the pendency of the criminal case, can be resumed and pro-
ceeded with so as to conclude them at an early date, so that if the em-
ployee is found not guilty his honour may be vindicated and in case he is
found guilty, the administration may get rid of him at the earliest.

o

21. MUSLIM LAW OF INHERITENCE : CHILDREN OF PREDECEASED
SON:-
(1999) 3 SCC 733
MOHD. AMIRULLAH KHAN Vs. MOHD. HAKUMULLAH KHAN

Permissive occupation even for decades by children of predeceased son
- of deceased, held, would not convert into a legal right to remain in their grand
father’s property. To prevent undue harassment to such occupants. The Su-
preme Court moulded the relief in such a way that though plaintiffs/appellants
being children of the deceased were heirs to the exclusion of defendants/
respondents and thus owners of the disputed property, but defendant 2, grand-
daughter of deceased, should not be ousted from the property during her
lifetime.

Paragraph 1,2,3 and 7 of the judgment are reproduced here:

The appellants filed a suit for declaration and possession in respect of
Municipal House No. 1995 situated at Mohalla Hatai of Paithan District,
Aurangabad. There was also a prayer for perpetual injunction restraining
Respondents 1 and2 from interfering in the possession of the appellant-plain-
tiffs. 3

Briefly stated the averment in the plaint was that the father of the plaintiffs,
Abdullah Khan, had three wives. The plaintiffs are the sons and daughters
from the third wife. Abdullah Khan had bought the two adjacent houses in the
name of plaintiff 1 and his brother one Nazifulla Khan. Nazifulla khan died
when Abdullah Khan was still alive. It was alleged in the plaint that thereafter

(iii
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Amirullah Khan, Plaintiff 1, became the sole owner. It was further the case of
the plaintiffs that Defendant 1 was a son from the second wife of Abdullah
Khan and Defendant 2 was the daughter of the plaintiff's deceased brother.
The said brother who was father of Defendant 2 had died at the time when
Abdullah Khan was still alive and the son from the second wife Lutfulla Khan,
father of Defendant 1, had also died earlier than Abdullah Khan. According to
the plaintiffs, their mother brought to the house defendants 1 and 2 and looked
after them and permitted them to reside in the house in question.

The mother of the plaintiffs died in 1955. Plaintiff 1 was not at Paithan at
that time. In 1961, he got to know that the defendants were trying to assert
themselves as owners of a part of the said house which had been renumbered
as 1995, the original number being 166. The plaintiffs thereupon filed a revi-
sion petition before the State Government contending that the property should
be renumbered to 166 instead of 1995. It was also prayed that the plaintiffs’
should be shown as owners and the defendants as occupiers. The State Gov-
ernment agreed to this contention and the name of Plaintiff 1 was shown as
the owner of the premises in question. It is thereafter that in 1968 the suit was
filed. In the written statement, the main contention which had been taken by
the defendants was that Plaintiff 1 was ‘only a benamidar of Abdullah Khan
and he was not owner of the same by virtue of the sale deed in his favour. The
defendants further claimed that they had been residing in that house since
1927 and they had a right to remain in possession thereof.

The High Court had also held that the defendants were in possession for
a long time and that they had acquiesced to the said possession. This itself is
stated to have created a right o possess the property in favour of the defend-
ants and to that extent the defendants could resist the suit for ejectment. We
are unable to agree with this conclusion. The court below had found that it is
the plaintiffs’ mother who had permitted the defendants to reside with her as
members of the family. This permissive occupation by the defendants could
not in law convert into giving them any legal right to remain in the said prop-
erty. The High Court had not found that by adverse possession, they had
become the owners of the property. Even though the defendants do not ac-
quire any right in the property, but considering the fact that the said defend-
ants had been residing in the premises in question since 1927, it will be
appropriate for this Court to mould the relief in such a way that undue hard-
ship is not caused to them. We would like to make it clear that the High Court
while hearing the second appeal ought not have reappreciated the evidence
and reversed the findings of fact arrived at by the lower appellate court.
®
22. CR.P.C., SECTION 319 : POWER TO PROCEED AGAINST OTHER
PERSON:- 3

1999 (2) M.P.L.J. S.N. 18
KAMALABAI Vs. STATE OF M.P.

The accused sold a piece of land consisting of two plots to ‘X’ by a regis-
tered sale deed on 12-10-1973, Later, on 28-11-1975 the accused sold a plot
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to 'Y’ which was allegedly part of the same land. 'Y’ sold the said plot further to
‘Z', on 9-11-1977, who raised construction on it. The initial purchaser ‘X’ felt
aggrieved and therefore lodged a complaint alleging cheating involved in the
conduct of the accused. ‘Y’ was cited as one of witnesses by prosecution.
When evidence was being recorded, the accused filed an application under
section 319, Criminal Procedure Code for summoning ‘Y’ as co-accused and
on concession by the A.P.P. that was accepted by the Magistrate. The Addi-
tional Sessions Judge also confirmed the order of the Magistrate in revision.

It was held that the order of summoning ‘Y’ as co-accused was an abuse
of the process of the Court of Magistrate as it amounted to negative the avail-
ability of evidence itself. The sale by accused to ‘X’ was under title while the
sale by accused to ‘Y’ at least in respect of part of the property was allegedly
in respect of the area already sold to ‘X' So it was 'Y’ who was cheated and if
the name of 'Y’ is removed from the list of witnesses and transferred as ac-
cused, it will amount to obliterating vital evidence. A purchaser who is being
cheated can hardly be called an accused. The prosecution has duty to act
carefully and not to side with one party or the other. The concerned prosecutor
had sided with one party. This conduct deserved condemnation. The orders of
the Magistrate and Additional Sessions Judge set aside.

23. CR.P.C.,SECTIONS 245 (1), (2) AND 482 : DISCHARGE OF ACCUSED:-
1999 (2) M.P.L.J. 293
BHAGMAL Vs. BHAIYALAL

The complainant preventing trial to proceed by not bringing his evidence
and not appearing himself. Magistrate in the circumstances closed the pro-
ceedings and discharged the accused. The said order is covered by Section
245 (2) Cr. P.C. and fresh complaint filed was an abuse of the process of the
Court.

®

24. REGISTRATION ACT, SECTION 77 AND SPECIFIC RELIEF ACT, SEC-
TION 10 : SPECIFIC PERFORMANCE OF A CONTRACT SALE DEED
EXECUTED BUT NOT REGISTERED, APPLICABILITY OF SECTION 77
REGISTRATION ACT:-

1999 (2) M.P.L.J. 302 (S.C.)
KALAVAKURTI VENKATA SUBBAIAH Vs. BALA GURAPPAGARI
GURUVI REDDY

The vendor having executed the sale deed did not get the sale deed
registered thereafter. The vendee therefore filed suit for specific performance
seeking a direction to register the sale deed and for injunction or possession
of the immovable property. The trial Court held that the plaintiff has to avail the
remedy under section 77 of the Registration Act and dismissed the suit. The
first appellate Court allowed the appeal, decreed the suit and held that the
relief in so far as the decree for specific performance of the later half of the
document could be granted and that section 77 of the Registration Act will not
come in the way. Second appeal was dismissed and also the review petition
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was also dismissed. The appeal came before the Supreme Court.

The Supreme Court held that several steps have to be taken before a suit
under section 77 of the Registration Act could be filed and they are : (a)
document has to be presented for registration within the time prescribed by
sections 23-26 of the Act ; (b) document has to be presented by a person
authorised to do so under section 32 of the Act; (c) the Sub-Registrar has
refused to register the document presented to him for registration; (d) appeal
or application against such refusal has been made under sections 72 and 73
of the Act within 30 days of the order of the Sub-Registrar; (e) the Sub-Regis-
trar has refused to register under section 76 of the Act; and (f) suit is filed
within 30 days of the order of the Sub-Registrar. The analysis of the provisions
of section 77 indicates that it would apply only if a matter is pertaining to
registration of a document and not for a comprehensive suit as in the present
case where the relief prayed for was directing the defendant to register the
sale deed dated July 2, 1979 in favour of the plaintiff in respect of the plaint
schedule property and if he so failed to get a registration in favour of the
plaintiff, for permanent injunction or in the alternative for delivery of posses-
sion of the plaint schedule mentioned property. The document had not been
presented by the respondent to the Sub-Registrar at all for registration al-
though the sale deed was stated to have been executed by the appellant as
he refused to co-cperate with him in that regard. Therefore, various stages
contemplated under section 77 of the Act had not arisen in the present case at
all. In such a case when the vendor declines to appear before the Sub-Regis-
trar, the situation contemplated under section 77 of the Act would not arise. It
is only on presentation of a document the other circumstances would arise.
Under section 49 of the Registration Act the sale deed could be received in
evidence to prove the agreement between the parties though it may not itself
constitute a contract to transfer the property. Such an agreement to see the
immovable property in suit could be specifically enforced under the provi-
sions of the Specific Relief Act. The First Appellate Court and the High Court
were justified in upholding the claim of the plaintiff.

Manicka Gounder vs. Elumalai Gounder, 1956-2- M.L.J. 536,
Ramachandra Naidu and another vs. Kamaiah Naidu, AIR 1969 Mad, 618,
Veeran Ambalam vs. Vellaiammal AIR 1960 Mad. 244, Ellammal vs.
Rangaswamy Koundar and others, 95 LW 546, Mathai vs. Joseph. 1970
Ker 261 and Veerappa Naidu vs. Venkaiah, AIR 1961 AP 534 referred.

@

25. ARBITRATION ACT, SCH. 1, PARA 3 AND SECTIONS 28 AND 33 : .
DATE OF ENTERING UPON REFERENCE AND TIME OF MAKING
AWARD
1999 (2) M.P.L.J. 319
PUSHPENDRA MOTILAL SINGH Vs. COMMERCIAL AUTOMOBILES, JBP

Ex parte award. Date of entering upon reference is the date on which
defendant was proceeded ex parte. The Court has jurisdiction to extend time
even after expiry of period and also after award has been given.
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ARBITRATION ACT, SECTIONS 39 AND 74 : AWARD RECTIFICATION BY
HIGH COURT :

Arbitrator awarded compensation and damages ignoring statutory provi-
sions of section 74. Error of law apparent on the face of award. Award rectified
by High Court in exercise of its power under section 39.

CONTRACT ACT, SECTION 74 : HIRE PURCHASE AGREEMENT:-

Hire purchase agreement. Penal stipulation cannot be enforced. Rate of
interest to be allowed by way of compensation is a matter in the discretion of
Court.

Paragraphs 13, 14 and 15 of the judgment are reproduced:-

Section 74 of the Contract Act provides that when a contract has been
broken, if a sum is named in the contract as the amount to be paid in case of
such breach, or if the contract contains any other stipulation by way of penalty,
the party complaining of the breach is entitled, whether or not actual damage
or loss is proved to have been caused thereby to receive from the party who
has broken the contract reasonable compensation not exceeding the amount
so named or, as the case may be, the penalty stipulated for. The Explanation to
this section further provides that a stipulation for increased interest from the
date of default may be a stipulation by way of penalty.

The Supreme Court held in Fatehchand Vs. Balkishan. AIR 1963 SC1405,
that the Court refuses to enforce a stipulation in the contract which is
IN-TERROREM. The Court awards to the aggrieved party only reasonable
compensation. The Court has jurisdiction to award such compensation as is
deemed reasonable having regard to all the circumstances of the case. Again
in K.P. Subbaramma Sastri vs. K.S. Raghavan, AIR 1987 SC 1257 it has
been observed that the question whether a particular stipulation in a contrac-
tual agreement is in the nature of a penalty has to be determined by the Court
against the background to various relevant factors, such as the character of
the transaction and its special nature, if any, the relative situation of the par-
ties, the rights and obligations accruing from such a transaction under the
general law and the intention of the parties in incorporating in the contract the
particular stipulation which is contended to be penal in nature. If on such a
comprehensive consideration; the Court finds that the real purpose for which
the stipulation was incorporated in the contract was that by reason of its bur-
densome or oppressive character it may operate in-terrorem over the promiser
so as to drive him to fulfil the contract then the provision will be held to be one
by way of penalty.

A penal stipulation cannot be enforced. The essence of liquidated dam-
ages is a genuine pre-estimate of damage which is agreed upon while the
essence of a penalty is a stipulation IN TERROREM of the offending party. The
distinction has been abolished in India and the Court awards ‘reasonable
compensation’ not exceeding the stipulation. The Court knocks down the agree-
ment which is unconscionable and extravagant.

®
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26, PREVENTION OF CORRUPTION ACT, SECTIONS 5 & 6 READ WITH
SECTION 197 Cr. P.C. : SANCTION FOR PROSECUTION:-
1999 (2) M.P.L.J. 326
VISHWANATH Vs. STATE OF M.P.

Sanction to prosecute. Carbon copy of sanction prepared along with the
original order and signed simultaneously by the Authority competent to grant
sanction and not original order produced. Concerned L.D:C. in the Home
Department who was examined had brought the office copy with him which’
was in accordance with copy as filed. Objection regarding sanctnon nega-
tived.

The carbon copy of order of sanction granted under Prevention of Corrup-
tion Act was not only placed on record in the case, but the same was having
the signature of the sanctioning authority on the endorsement thereof. The
signatures had been duly proved. The order clearly appeared to have passed
after considering the facts relating to the grant of sanction as detailed in the
sanction-order itself. In the circumstances, it was clear from the order as well
as from the statement of the L.D.C. in the Home Department that sanctionwas-
granted by the competent authority after due consideration of facts. Moreover,
as copy of order of sanction placed on record had been endorsed, by Special
Secretary in the usual course of discharge of his official duties; hence the
sanction accorded as above, shall have to be treated as proper sanction.
Objection regarding sanction rejected.

NOTE:- This ruling was published at verbatim in Vol. IV Part IV, December
1998 issue at page 27.

27. LIMITATION ACT., ART. 113, PRAYER FOR INJUNCTION -
1999 (2) M.P.L.J. 332
JAGDISH TIWARI Vs. STATE OF M.P.

In Sarguja Forest Division, an auction notice was issued on 27-8-1983 in
respect of 3020 Khair trees. The plaintiff gave his bid in this auction but he was
not informed about the so called acceptance of his bid at any point of time. He
could not know whether his bid had been accepted or not. By communication
dated 25-6-1984, the plaintiff informed the defendant that he did not receive
any communication regarding acceptance of his bid, hence it was requested
that the auction may be cancelled and the Khair trees may be re-auctioned.
No reply to this communication dated 25-6-1984 was received by the plaintiff.
Thereafter, the defendant No. 3 vide communication dated 1-2-1985 informed
the plaintiff that the State had suffered loss in the sum of Rs. 1,36,989.90 p.
and therefore, the plaintiff was directed to deposit the same and in the event of
his failure to deposit the amount, it would be recovered from the plaintiff as a
revenue recovery. This communication was received by the plaintiff on
27-6-1986. Suit was filed on 21-10-1987 praying for declaration that no con-
cluded contract had come into existence between the parties as the plaintiff
never received any communication with regard to acceptance of his bid and
the defendants be restrained from recovering the amount in question as per
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the communication dated 11-2-85 whereby a sum of Rs. 1,36,989.90p. was
demanded by issuing permanent injunction. It was also prayed by the plaintiff
that sum of Rs. 5,000.00 deposited by him as earnest money be refunded to
the plaintiff with interest at the rate of 18% per annum. The trial Court held that
the suit was governed by Article 58 and it was barred by time.

It was held that Article 113 of the Limitation Act was applicable. So long as
the threat persists, there is continuing cause of action to the plaintiff. In the
present case, after communication dated 8-2-1984, another communication
by way of reminder was sent to the plaintiff on 11-2-1985. Hence, it was open
for the plaintiff to file the suit after receiving the second notice on 11-2-1985.
The suit was filed on 21-10-1987 and if the period of limitation was counted
from the date of second reminder giving cause of action i.e. 11-2-1985, then
the present suit was within limitation. The suit filed by the plaintiff was within
limitation as the second reminder dated 11-2-1985 gave a fresh threat to the
plaintiff for recovery of the amount. Mohanlal vs. State of M.P. 1979 MPLJ 801
relied on.

COURT FEES ACT, SECTION 7 (iv) (c):-

Ad-valorem court fee. Suit by plaintiff in substance to avoid liability of
recovery of Rs. 1,36,989.00 as a result of re-auction of the trees in respect of
the auction at which plaintiff had offered bid and paid Rs. 5,000 as earnest,
Ad-valorem court fee payable.

Coming to the question of court fee, the plaintiff has prayed that the auc-
tion which was held-on 27-8-1983 for auctioning 3020 Khair trees may be
declared as illegal as no concluded contract had come into existence. Conse-
quently, it-is prayed that recovery in pursuance of the so called illegal auction
should be injuncted against the State. A perusal of both the prayers would
show that though the consequential relief arising out of the first relief has not
been specifically made but if both the prayers are read together, then it tran-
spires that the plaintiff had sought a declaration that the auction which had
been held on 27-8-1983 wherein his bid was accepted, would be declared
illegal and as a result thereof, the recovery raised by the defendants in the
sum of Rs. 1,36,989.90 may be injuncted from being made from the plaintiff

- meaning thereby that the recovery of the said sum should not be effected
against the plaintiff. In this connection, learned counsel for the State has
invited our attention to a decision in the case of Badrilal Bholaram Vs. State
of M.P. and another 1963 MPLJ 717 wherein their Lordships have obséerved:

“Where the relief sought itself has a real money value which can be objec-
tively ascertained, that value is the value of the relief and any other value
ascribed to it will be arbitrary and unreasonable. Where the plaintiff is
sought to be made liable either under a decree or a deed for a specified
amount and he seeks to avoid that liability, the value of the relief is the
extent of the loss, to which but for the suit he would be subjected and from
which he wants to be relieved.”

In the present case, as mentioned above, the suit is filed by the plaintiff for
declaration and injunction. The injunction is a consequential relief. In sub-
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stance, the plaintiff wants to’avoid the liability of recovery of Rs. 1,36,989.90
and therefore the court fees has to be advalorem and he has to pay the court
fees accordingly. 13
28. GUARDIANS AND WARDS ACT, SECTIONS 7 AND 10 :: MATTER OF
CUSTODY UNDER GUARDIANS AND WARDS ACT DECIDED BY |
AGREEMENT : FRESH APPLICATION FOR CUSTODY IS NOT HIT BY
THE PRINCIPLE OF RES JUDICATA:-
1999 (2) M.P.L.J. 341
REHANA Vs. NAIMUDDIN

Paragraphs 2,5 and 6 of the judgment are reproduced:-

An application under sections 7 and 10 of Guardians and Wards Act was
filed by the petitioner-mother for custody of her minor daughter Ku. Huda, now
aged about 4 years. The application was opposed on the ground that earlier
by order dated 31-3-1997 in Guardians and Wards Case No. 36/96, the matter
of custody of the minor daughter stands already decided-and concluded. There-
fore, the earlier order would operate as RES JUDICATA and the matter cannot
be reagitated before the trial Court. The submission as above found favour
with the trial Court and by the impugned order, the petition filed by the peti-
tioner-wife under sections 7 and 10 of the Guardians and Wards Act was
dismissed, as not maintainable.

It is noticed that the order of the previous case No. 36/96 between the
parties was passed on the basis of agreement between the parties. Hence as
laid down in Pulavarthi Venkata Subba Rao Vs. Valluri Jagannadha Rao,
1967 SC 591 the same was not a decision on merits by the Court; hence
would not operate as RES JUDICATA and thus would not operate as bar to the
consideration of this application for custody of the child, under Guardians and
Wards Act. Reference in the above connection may also be made to Baldevdas
Shivlal and another vs. Filmistan Distributors (India) Pvt. Ltd. and others,
AIR 1970 SC 406. Moreover, there is substantial change in the circumstances
of the parties as has been averred in the application, which requires the same
to be considered on merits.

It may further be pointed out that while hearing and deciding the matter of
custody of child paramount consideration before the Court always is the ulti-
mate welfare of the minor. No other consideration possibly could prevail with
the Court, and nothing could prohibit a Court from consideration of the matter
if need be, even if it is for the second or third time. The technical principle of
RES JUDICATA would not be operative more so, if substantial change in
circumstances is averred and found prima facie justified. If such is the case,
the subsequent application for custody of the minor cannot be thrown out at
the threshold holding it to be not maintainable. The circumstances in the in-
stant case as averred by the petitioner in her petition and as contended by her
learned counsel PRIMA FACIE justify reconsideration of her petition on metits.
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29. 1.P.C. SECTIONS 306 AND 498 A: CRUELTY UNDER PENAL CODE:-
1999 (2) M.P.L.J. 355
BALRAM Vs. STATE OF M.P.

Paragraph 6 of the judgment is reproduced:-

On a careful consideration of the evidence of the two witnesses men-
tioned above it is found that deceased kalanbai was not getting proper food
and clothing because her husband was very poor. The word “cruelty” has
been defined in the Explanation to section 498-A, Indian Penal Code. Clause
(a) of this Explanation provides that ‘cruelty’ means any wilful conduct which
is of such a nature as is likely to drive the woman to commit suicide. In State of
West Bengal vs. Orilal, AIR 1994 SC 1418 it has been held by the Supreme
Court that the Court should be extremely cereful in assessing the facts and
circumstances of each case and the evidence adduced in the trial for the
purpose of finding whether the cruelty meted out to the victim had in fact
induced her to end the life by committing suicide. If it transpires to the Court
that a victim committing suicide was hyper sensitive to ordinary petulance,
discord and differences in domestic life quite common to the society to which
the vicitm belonged and such petulance, discord and differences were not
expected to induce a similarly circumstanced individual in a given society to
commit suicide, the conscience of the Court should not be satisfied for basing
a finding that the accused charged of abetting the offence of suicide should be
found guilty. In the present case the alleged cruelty was not of such a nature
which could ordinarily drive a woman to commit suicide. The cause of the
quarrel, as discussed above, was the poverty of appellant Balaram. He was
not able to provide proper food and clothing to his wife. That cannot be equated
with cruelty. Even if the evidence of Rajaram (P.W.2) is believed on the point
that his sister was given a slap by her mother-in-law two years ago, that could
not be the reason for commission of suicide by her when there had been a
compromise between the appellants and the deceased and no such incident
was repeated. It is not proved that the appellants abetted the commission of
suicide by Kalanbai or treated her with cruelty.

@

30. ARMS ACT, SECTION 25 (1) (A), 39 AND Cr.P.C., SECTION 465:-
1999 (2) M.P.L.J. 374 SOLE EVIDENCE OF POLICE OFFICER
VINOD Vs. STATE OF M.P.

While referring to Sam Prakash Vs. State of Delhi, AIR 1974 SC 986 and
Anil Vs. State of Maharashtra, AIR 1996 SC 2943 the Supreme Court held as
under:-

Paragraphs 12 to 14 of the judgment are reproduced:-

The principle which is deducible from the decisions of the Supreme Court
on the point in issue is that legally conviction can be based on the sole testi-
mony of the police officer who conducted the search and seizure. That cannot
be disbelieved on the ground that no independent witness was examined to
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prove the search or that witness turns hostile in the Court. In other words if the
evidence of the police officer is reliable, inspires confidence and is of sterling
character, the same can form the basis for conviction. In case the evidence is
not fully reliable or is of doubtful character, it would be difficult to base convic-
tion on his evidence. Much depends upon the intrinsic worth of the evidence
of the police officer. Here also the salutary principle that evidence is to be
weighed and not counted and the quality of the evidence is more important
than the quantity assumes significance. Therefore, if the testimony of the po-
lice officer is of unimpeachable character and he is honest and truthful that
can be accepted without any corroboration by the independent witness. This
will essentially be a question of fact in each case whether the evidence of
such an officer passes through this test or not. It is well known that “there is no
such thing as a judicial precedent on facts.”

The evidence of Virendra Pratap Singh (P.W. 8) Sub-Inspector of Police
tested in light of the principles laid down above, does not appear to be of such
a character on which implicit reliance can be placed. It is cryptic and impre-
cise. It is not cogent and convincing. In examination-in-chief he does not say
where he found appellant Vinod Kumar Shukla and where he took him in
custody. He does not tell whether the two witnesses who had signed on the
seizure memo were actually present when the country made pistol and the
cartridge are said to have been recovered from the possession of the appel-
lant. In cross examination he has stated that the appellant was found near the
bridge of Karkeli railway station. In this connection it is to be seen that the
appellant was also charged in this case for the offence punishable under
section 395 Indian Penal Code for committing dacoity with other persons but
he has been acquitted of that charge. Therefore, it is difficult to uphold the
conviction based on the solitary testomony of Virendra Pratap Singh (P.W. 8).
The recovery of the Katta and the cartridge from the possession of the appel-
lant is not free from doubt.

So far as the question of sanction for prosecution under section 39 of the
Arms Act is concerned, the order dated 14-9-1993 Ex. P-8 of District Magis-
trate, Shahdol fulfils the requirement of law. That is a speaking order. That has
been passed after perusal of the case diary and the material available therein.
The learned counsel for the appellant has cited the decision of this Court in
Raju Dubey vs. State of M.P. 1998 (1) JLJ 236, but that is distinguishable on
facts. There can be no quarrel with the proposition that the sanction must be
accorded by the authority concerned by application of mind on the basis of
material collected during the investigation. In State of Orissa Vs. Mratunjay,
AIR 1998 SC 715, it has been held by the Supreme Court that the condition
precedent for reversal of conviction in appeal on the grund of want of proper
sanction is that whether it has “occasioned a failure of justice” Section 465
cures an error or irregularity in any sanction for the prosecution unless that
has occasioned failure of justice.
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31. DRUGS AND COSMETICS ACT, SECTIONS 25, 18 (a) (i) AND DRUGS
AND COSMETICS RULES, Rr, 4,6 AND 46 : SALE OF DRUGS BELOW
PRESCRIBED STANDARD: CONVICTION OF ACCUSED:-

1999 (2) M.P.L.J. 378
VISHAL Vs. STATE OF M.P.

There is no evidence on record to show that the mandatory provisions of
Rules 4,6 and 46 followed and complied with. The report of Government ana-
lyst is full of infirmities. It was not brought to notice of accused in detail so as to
enable him to offer his explantion in that context. Prosecution failed to provi
guilt.

Paragraphs 12, 22, 23 and part of paragraph 18 are reproduced:-

The provisions of section 25 are mandatory in nature and that is a very
important right which has been conferred on complainant, accused as well as
the trial Court. None of them are dependent on others and none of them
eclipsed by other provisions contemplate that every person who is concerned
with trial either complainant or the accused or the Court, should make neces-
sary efforts in this context for the purpose of finding out the truth in the interest
of justice. Thus, the provisions of section 25 are mandatory in nature and they
cannot be ignored, dealt with in casual approach or forgotten.

This rule is mandatory because Rule 46 has also cast a duty on Govern-
ment’s analyst that he shall compare the seals on the packet or (or on portion
of sample or container) with the specimen impression received separately
and shall note the condition of the seals on the packet or on portion of sample
or container. It is also his duty that after the test or analysis has been com-
pleted, he shall forthwith supply to the Inspector a report in triplicate in Form
13 of the result of the tests or analysis, together with FULL PROTOCOLS of the
tests or analysis applied.

SANCTION FOR PROSECUTION -NOT NECESSARY :

Shri Bagdia further submitted that the sanction in this case is not a valid
one because it is in printed form and it shows no application of mind. Shri
Verma, Dy. D.A. submitted that after examination of provisions of the Act, the
defect in sanction to the prosecution is not to be viewed so seriously and it
does not make a trial invalid. | uphold the submission of Shri Verma and hold
that no sanction to the prosecution is necessary in the cases which are the
offences under provisions of the Act. But if given, it should not be in cyclostyled
form and without mentioning of reasonable facts of the case.

The Courts below have not noticed these glaring legal defects in the
prosecution which takes out the credibility, acceptability of the report of gov-
ernment’s analyst holding that the samples of drug sent to him were sub-
standard as indicated by provisions of the Act. The prosecution is always
shouldered with the burden of proving that the accused is guilty beyond rea-
sonable doubt in every prosecution. Therefore, in this prosecution also it was
obliged to prove it beyond reasonable doubt in every prosecution. Therefore
in this prosecution also it was obliged to prove it beyond reasonable doubt
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that the drug manufactured by the petitioners are sub-standard and were not
consistent with the standard indicated by the provisions of the Act and the
conditions of the licence granted to them by the Licencing Authority under the
provisions of the Act. Thus, the courts below should have held that in the
present prosecution the prosecution was unable to prove the guilt of the ac-
cused-petitioners beyond reasonable doubt and. therefore, they should have
been acquitted. In view of this the judgments and orders passed by the Courts
below have to be set aside as improper, incorrect and illegal. In the result the
petition needs to be allowed and the petitioners need to be acquitted.

32. MOTOR VEHICLES ACT, 1988, SECTION 104, PROVISO AND M.P. MO-
TOR VEHICLES RULES, 1994, R. 72 (3) (D) : TEMPORARY PERMIT BY
A DRIVER OPERATOR, NON-PRODUCTION OF CLEARANCE CER-
TIFICATE: IT HAS NO APPLICATIONS:-
1999 (2) M.P.L.J. 388
PANDIT RAM PRASAD Vs. STATE TARNSPORT APPELLATE
TRIBUNAL

Temporary stage carriage permit to State Transport Undertaking on noti-
fied route. Non-production of clearnce certificate in respect of tax liability would
render its application as nonentertainable and would be ‘no application for
permit’ as envisaged under proviso to section 104.

33. T.P.ACT, SECTION 106 : PLEA OF NOTICE : STAGE ATWHICH IT ISTO
BE RAISED- WAIVER OF:-
1999 (2) M.P.L.J. 392
VINOD KUMAR NEMA Vs. PARSHWANATH DIGAMBER JAIN MANDIR
TRUST

In"a suit for ejectment of tenant by Public Trust governed by M.P. Public
Trusts Act, 1951 the trial Court had ardered eviction. Decree for eviction as
passed was confirmed by the First Appellate Court. In second appeal by the
defendant it was contended that no decree for eviction or possession could
have been passed without notice under section 106 of the Transfer of Property
Act. Admittedly. there was no defence plea that no notice under section 106,
Transfer of Property Act was issued by plaintiff to defendant. Such plea was
not taken even before the first Appellate Court.

It was held that such a plea cannot be taken at the stage of Second
Appeal for the first time. A plea of issuing notice under section 106. Transfer of
Property Act could be waived by the tenant, if not taken. Such plea is deemed
to have been waived. It is always a question of fact whether notice under
section 106, Transfer of Property Act was required or was given in a particular
case. Unless issue is raised in defence, no evidence is required to be led on
such an issue. The assertion that this is a legal objection and can be ralsed at
any stage of appeal is unacceptable.

®
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34. LAND ACQUISITION ACT, SECTIONS 23 (1), 29 and 54 AND COURT
FEES ACT, SECTION 8 and Sch. ll, Art. 11 : MODALITY FOR DETERMI-
NATION OF COMPENSATION:-

1999 (2) M.P.L.J. 393
STATE OF M.P. Vs. M/S AHAD BROTHERS

It is well settled that the compensation under the Land Acquisition Act
has to be determined by the reference court, keeping in view the price which
a willing vendor might reasonably expect to obtain from a willing purchaser
on the date of notification published under section 4 (1) of the Act. Court is not
expected to be influenced by the future or latter development in the locality or
neighbourhood and is not expected to be influenced by the obtaining situa-
tion on the date of grant of compensation. What is relevant is fixation of market
value of the land under section 23 (1) of the Act is the prevailing price as on
the date of notification under section 4 (1) of the Act. Price on the basis of
square yard at Rs. 2/- per square yard as just price. AIR 1996 SC 3478 re-
ferred.

It is well settled in law.that while determining the quantum of compensa-
tion for a big chunk of land the transactions wherein small parcel of land are
sold are not to be relied upon. Judicial notice can be taken of the fact that
there is constant rise in the market value of the land, which are suitable for
homestead and industrial purposes. Potential value and the possibility of the
increase of the value of the land in the vicinity have to be taken into considera-
tion. While determining the quantum of compensation the Court is required to
consider all the relevant circumstances and call to his aid the experience. AIR
1997 SC 2552 and (1995) 5 SCC 422 referred.

Claimants not owners of land and had lease-hold interest in acquired
land. Lessee is entitled to compensation in respect of his right. 30% of the
quantum as determined granted as compensation in respect of lessee’s inter-
est. AIR 1997 SC 2669, (1994) 5 SCC 239, AIR 1968 SC 1045 and (1994) 3
SCC 860 referred. -

CROSS-OBJECTION-COURT FEE

Cross-objection by claimant for fixing price of land at Rs. 5 per sq. ft.
Rupees 20 court fee paid. Article 11 of Schedule Il not applicable. Ad Valorem
Court fee under section 8 payable. No court fee on differential valuation paid.
Cross-objection as filed by claimants in the circumstances not entertainable.
1993 MPLJ 536 and AIR 1995 SC 1828 referred.

35. M.P. ACCOMMODATION CONTROL ACT, SECTIONS 18 (3) AND 12 (1)
(h): RIGHT OF FREE ENTRY WHEN LAPSES : RIGHT OF RE-ENTRY:-
1999 (2) VIDHI BHASVAR 152
PRATAP SINGH Vs. SHARADCHAND

Delivery of possession by tenant on specified date is condition prec-
edent. If the tenant does not give possession as specified by the Courts, he
cannot again ask for the right of re-entry. The provisions of Sections 18 (3)
have to be construed strictly.

(554)



C.P.C. Order 17 R. 3 and Order 17 R. 2:-

Suit adjourned on the last date at the instance of the party. Default com-
mitted by such party even on adjourned date. Both parties present. Provisions
attracted. Ramarao vs. Shantibai, 1977 JLJ 147 (FB) relied on.

Paragraph 3 of the judgment is reproduced:-

It is argued on behalf of the appellants that the conditions precedent for
invoking the provision of Order 17 Rule 3 CPC were not present and therefore
that step could not be taken. Reliance is placed on the Full Bench decision of
this Court in Ramarao Vs. Shantibai (1977 JLJ 147=1977 MPLJ 354). Order
17 Rule 3 CPC as amended.in 1976 reads: “Where any party to a suit to whom
time has been granted fails to produce his evidence, or to cause the attend-
ance of his witnesses, or to perform any other act necessary to the further
progress of the suit, for which time has been allowed, the Court may, notwith-
standing such default, (a) if the parties are present, proceed to decide the suit
forthwith; or (b) if the parties, or any of them is, gbsent proceed under Rule 2".
Thus in order to attract Order 17 Rule 3 CPC three conditions must be satis- -
fied, (i) that the suit must have been adjourned at the instance of a party to
carry out any of the things set out in the rule, (ii) that there must be default by
that party in carrying it out and (iii) the parties must be present either person-
ally or through counsel at the adjourned hearing.

CIVIL PRACTICE:-

Litigation between the landlord and tenant must come to end quickly.
Prabhakaran vs. State of Tamilnadu, AIR 1987 2117 followed. Kailashchand
vs. Vinod, 1993 MPLJ 1965 relied on.

p
36. CIVIL SERVANT : DEPARTMENTAL ENQUIRY, FAVOURABLE REPORT
TO A DELINQUENT: DISCIPLINARY OFFICER DISAGREEING WITH :
PROCEDURE TO BE FOLLOWED:-
1999 (2) VIBHA 163
R.R. GABHANE Vs. STATE OF M.P. AND OTHERS

Reasons for such disagreement should be supplied to the delinquent
officer.

Paragraph 3 of the judgment is reproduced:-

In this case the Enquiry Officer’s report was in favour of the appellant
delinquent officer. He had exonerated the appellant on the charges. The copy
of this report was not communicated to the appellant. A show-cause notice
was given proposing to dismiss him from service for those charges, without
indicating in any manner that the Enquiry Officer had found the charges not
proved. The Enquiry Officer’'s report was also not supplied to the appellant.
The Enquiry Officer’s report came to light only when it was filed along with the
counter-affidavit in the writ petition. THIS WAS NOT A FAIR THING TO DO. We
are not going into the question whether it was obligatory upon the disciplinary
authority to communicate the reasons for his disagreement with the findings of
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the Enquiry Officer to the delinquent officer or not. In view of the above con-
duct which PRIMA FACIE looks to us unfair, we think it appropriate to interfere
in the matter. The judgment of the Division Bench of the High Court is set aside
and the order of the learned Single Judge is restored ONLY TO THE EXTENT
the said order remits the matter to the disciplinary authority to continue the
proceedings from the stage of the second show-cause notice.

37. Cr.P.C., SECTIONS 161 AND 311 : PROSECUTION WITNESSES CAN
BE PRODUCED AS DEFENCE WITNESSES:-
1999 (2) VIBHA 189
IKRAR AHMED Vs. STATE

The witness was interrogated under Section 161 but not examined by
prosecution. He may be examined as a defence witness. Such opportunity
cannot be denied by any lame excuse.

CRIMINAL PRACTICE : No accused can be pumshed without following
process of law. It includes all opportunities and amenities as provided by law.

Paragraph 7 of the judgment is reproduced:-

If a witness has been interrograted during the course of investigation and
if his evidence is material to the cause of judging the innocence or guilt of the
accused, even though the prosecution decides to drop him or not examine
him as a prosecution witness, accused is entitled to examine him as a defence
witness. Such opportunity cannot be denied to the accused by putting lame
excuses. This attitude stands depricated. It is nothing but denial of justice
impliedly by clandestine way. It is hoped that this attitude should be aban-
doned as early as possible and the concerned Police Department who has
been entrusted with the duty of serving of notice or summons, shall stand
to the demand of time. The Courts are not expected to give importance to
such lame and unreasonable excuses which would be resulting in denial of
justice to a person who has been indicated as an accused in criminal trial.
Courts have to keep in mind that none can be punished without following due
process of law. Due process of law include all opportunities and amenities to
the person aggrieved as provided by law.

38. CR.P.C. SECTION 243 AND 311:-
1999 (2) VIBHA 142
B. BHUSAN Vs. STATE OF M.P.

The witness was duly cross-examined for two days who came from Bom-
bay. The accused cannot be recalled as a witness as of right. Sufficient oppor-
tunity given to cross-examine which was duly availed of. Witness cannot be
recalled because of non availability of senior counsel. Delay in filing an
application for recalling of a witness depends upon facts of each case. In
some cases mere delay may not be a ground to dismiss an application under
Section 311. Sitoba vs. State, 1957 MPLJ Short Note 52, State vs.
Chandrakant, 1964 MPLJ Short Note 213, Peer Mohammed vs. State, 1960
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MPLJ Short Note 113 distinguished and Gurmeet kaur vs. State of M.P.
1997 (II) MPJR 218 discussed.

Paragraphs 7 and 8 of the judgment are reproduced:-

Reference may be made here to the case cited by the petitioner. The 1957
MPLJ Short Note 52 case (Sitoba vs. State) and 1964 MPLJ Short Note 213
(State vs. Chandrakant) are only short notes. Full facts are not reported
However, this much is clear from the report that in both these casés. the High
Court found it as a fact that full opportunity for cross-examinationn was not
given to the accused on the facts of those cases. The 1960 MPLJ Short Note
113 (Peer Mohammed vs. State) case relied on is again only short note. But
even this short note shows that the counsel engaged for the day, had not been
fuily instructed by the counsel, and that the application for recalling the wit-
ness was promptly made by the accused before he entered on his defence.
Such is not the case here. The counsel appearing for the accused did not say
that he had to take further instructions. In fact, he represented him through the
lengthy chief-examination which continued on the next day too. He had ample
opportunity to seek instruction, and in fact, want of instruction was not given as
a ground for adjournment.

In 1997 (1l) MPJR 218 (Gurmeet kaur vs. State of M.P.) (supra) the prin-
ciple was reiterated that mere delay was not a ground to reject the application
under section 311 Cr.P.C. This is obvious from the wording of the section itself.
But the High Court left the question of recalling the witness open to the deci-
sion of the trial Court giving reasons in detail about the decision. There is no
quarrel with the principles elaborated in this case. But its application would
depends on the facts. And in the case before us we feel that the trial Court did
not go wrong in deciding the matter as it did.

39. Cr.P.C., SECTIONS 320, NON COMPOUNDABLE OFFENCE APPLICA-
TION FOR COMPOUNDING : MITIGATING CIRCUMSTANCES:-
1999 (2) VIBHA 192
RADHESHYAM Vs. STATE OF M.P.

Offence under Section 326 |PC compounded inspite of it being non-com-
poundable. Accused persons found to be old or of old age. It is a mitigating
circumstance. 5 years jail sentence reduced to undergone sentence of 4
months and 1-%2 month is sufficient. Fine of Rs. 2,500/- on each accused
imposed was to be imposed which was ordered to be paid to victim of offence.

40. Cr.P.C., SECTIONS 200, 202, 203 AND 204: COMPLAINT BY A DIVI-
SIONAL FOREST OFFICER IN VARIOUS OFFENCES:-
1999 (2) VIBHA 141 (SC)
STATE OF M.P.\'s. HARSH GUPTA

Complaint by a Divisional Forest Officer under various offences was filed.
Presumption under Section 69 of the Forest Act cannot be rebutted without
evidence. The complaint canriot be rejected on preliminary stage. The nature
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of offence ascertainable after evidence. Hence it cannot be rejected before
recording evidence.
o

41. C.P.C., Or. 22 Rr. 3 and 5 READ WITH HINDU ADOPTIONS AND
MAINTENANCE ACT:-
1999 (2) VIBHA 136 (SC)
DEU (Mst.) Vs. LAXMI NARAYAN

Adoption was by registered deed of adoption. It can be challenged by
independent proceedings. But in a suit for partition by widow against her step
sons, widow adopting by registered adoption deed another son such adopted
son can be substituted on the death of plaintiff (widow). Validity of the adoption
cannot be examined in that suit.

®

42. LIMITATION ACT, SECTION 5:-
1999 (2) VIBHA 182
CHIMANLAL CHOPADA Vs. ASHOK KUMAR SINGHAL

Application was filed under section 5 of the Limitation Act with medical
certificates. Name of the patient, illness and treatment was not clear. Relevant
affidavits not filed. The application was rightly rejected. Discretion exercised
by trial Court in respect of condonation of delay should not be interfered by
High Court in revision. Bala Krishnan vs. Krishna Murthy, AIR 1998 SCW
3139 followed. In the present case the Court found that the facts and circum-
stances brought on the record clearly indicate that the explanation furnished
by the appellant smacks of mala fides and was in fact a part of dilatory strat-
egy. The facts and circumstances indicated in the objection filed by the plain-
tiffs which was duly supported by an affidavit and the fact that the appellant
had no courage to lead the oral evidence in support of his claim and submit
himself to the cross-examination inspite of full opportunity afforded to him for
leading the oral evidence and further the fact that the assertions made in the
counter-affidavit by the landlord had not been denied or contraverted by filing
any rejoinder-affidavit including the fact that the son of the appellant was a
“VIDHI VYAVASAYEE” practising at Gwalior constituted enough material to
warrant the conclusion as reached by the first appellate court.

43. MOTOR VEHICLES ACT, 1988, SECTION 171 : INTEREST ON AMOUNT
OF COMPENSATION : DISCRETION OF TRIBUNAL.:-
1999 (2) VIBHA 180
BHAYLA Vs. ABDUL KAYUM

Interest on amount of compensation cannot be claimed as a right or from
a particular date. It is the discretion of the Tribunal to award it from any date,
i.e. from date of application or award. In no case it can be awarded for period
prior to application for claim.

Paragraph 4 of the judgment is reproduced:-
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A perusal of the provision shows that award of simple interest talls in the
discretion of the Tribunal. It may or may not award it. If it does, it lies in its
discretion to award it from a particular date and at a reasonable rate. The
tribunal is not bound to award it in all events and circumstances which is
evident from the word “May” occurring in the provision. It is a different matter
that it cannot award interest from the date earlier than the date of claim appli-
cation. But that would not imply that it was bound to award it from the date of
claim petition, Nor is any right vested in the claimant to claim it from a particu-
lar date. It would all depend on facts and circumstances of the case leading to
exercise of sound judicial discretion by the Tribunal. Therefore, it becomes
fallacious to contend that appellants had a right to claim it from the date of
claim petition or tribunal was bound to award it from that.date. The correct
position in law is that interest cannot be claimed by the claimants in motor
accident claims as of right from a particular date and that the Tribunal is under
no obligation to award it from the desired date. The matter falls in the discre-
tion of Tribunal to be exercised judicially in accordance with. recognised prin-
ciples.

®

44. 1.P.C. SECTION 306, CRUELTY MEANING OF:-
1999 (2) VIBHA 138
TEJ SINGH Vs. STATE

Wife residing with parents just before incident. Husband cannot be said to
have abetted the suicide. Prior beating by husband cannot be presumed to
have caused abetment for the offence. Basant Kumar Vs. State, 1991 JLJ
175 and Chanchal Kumari vs. Union Territory, AIR 1986 SC 752 relied on.

45. |.P.C. SECTIONS 326 AND 307:-
1999 (2) VIBHA 159
HAZARI Vs. STATE

No intention to cause death proved. Incident started on grazing of cattle.
Injury not on vital part but dangerous to life. Offence falls under Section 326.
Sarju Prasad vs. State of Bihar, AIR 1965 SC 843 and Kanhaiya Lal vs.
State of M.P., 1985 MPWN 336 relied on.

Paragraphs 11 and 12 of the judgment are reproduced:-

So far as individual act of appellant Bhavuti is concerned, the learned
counsel of the appellants has argued on the strength of Sarju Prasad vs.
State of Bihar (AIR 1965 SC 843) and Kanhaiya Lal vs. State of M.P. (1985
MPWN 336) that looking to the nature of injury of kalla, It is not proved that the
appellant intended to kill him. In order to bring the offence home to accused,
the prosecution must establish that his intention was one of the three kinds
mentioned under section 300 |IPC. State of mind of the accused has to be
deduced from surrounding circumstances and motive would be a relevant
circumstance. Evidence against this appellant is not sufficient with certainty
as to existence of requisite intention of knowledge of the accused. He, there-
fore, can be convicted only under section 324 |PC.
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It is true that the injury of kalla was not on any vital part of the body and the
circumstances under which it was caused seems to be a sudden assault over
driving out of the cattle from the field of the complainant. Patwari, Sangram
Singh (PW 10) who prepared spot map (Ex-p-12) has admitted that the inci-
dent took place on the road some 4-5 furlongs away from the field. It means
that the appellants might have resisted driving away of their cattle by com-
plainant on the ground that they were not grazing in the field of complainant’s
side. It cannot be imagined that the assault caused by appellants Bhavuti on
Kalla was premeditated. However, as indicated by medical report, the injury of
kalla was dangerous to life and it certainly falls under section 326 of IPC.

NOTE : Please note the following statement for understanding the provi-

sion _of Section 307.
IR @ favg vy
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7ol Rigid g1 299-300, RT 39, &RT 321—322 #EAqU! & | 3R fAffa
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TARARY & 81 T TE A B | oY TP T BB gl B UgH A I
BT | THeH U1 geid 1999 (2) fAfd yraw 159 goirdl fAeg wog <@
e1R1 302 WI.E.fA. & 377 Wl <71 & gd g1 300 & FRI HFN 9 TEIHR0]
q Juare & S W Ar] B 8 gar g § 8y

o

46. 1.P.C., SECTION 363 : AGE:-
1999 (2) VIBHA 169
SHYAM SINGH Vs. STATE OF M.P.

Radiological examination. Two years margin can be given. Jayamala vs.
Home Secretary. AIR 1982 SC 1297 followed.

Prosecutrix below 18 years of age studied up to 7th class herself went
with the accused out of her grandfather’s guardian ship also marrying him with
caste custom. No offence is made out. Varada Rajan vs. State, AIR 1965 SC
942 followed.
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47. M.P. ACCOMMODATION CONTROL ACT, 1961, SECTIONS 39 (2) 1st
PROVISO : VACANT PORTION:- a8
1999 (2) VIBHA 132 (SC)
STATE Vs. YUSUF KHAN

: Prbceedings under Section 39 finding on need of landlord has to be
given. Collector cannot examine who is the family member of the landlord.
Order of the High Court affirmed.

Paragraph 3 of the judgment is reproduced:-

In view of the aforesaid proviso, it is open to the Collector if satisfied after
due inquiry to permit the landlord to occupy the premises which has failen
vacant. In the present case, the claim of the respondent to occupy the premises
in question was rejected by the collector on the ground that the widowed sister
daughter of the widowed sister have not been included:in:the definition of
“members of the family” we are not able to appreciateas to:how the Collector
was required to consider as to whether the widowed sister and the daughter of
the widowed sister shall be deemed to be members of the family of the re-
spondent for the purpose of exercise of the power under the first proviso to.
sub-section (2) of section 30. Under the said proviso, the Collector has to
examine whether the need of the landlord is genuine. The finding has to be
recorded by the Collector on due inquiry about the need of the landlord. Al-
though the order of the Collector has not been brought on record but from the
High Court order, it appears that the Collector had not recorded the finding in
respect of the need of the respondent for the premises on the ground that he
had become invalid and crippled and because of that he wanted to occupy the
premises in question along with his widowed sister and daughter of the wid-
owed sister. The matter would have been different if he had claimed the
premises in question for his widowed sister and widow’s daughter, In this
background, the order of the Collector had rightly been set aside by the High
Court and the said order of the High Court does not require any interference
by this Court. Accordingly the appeal is dismissed. No costs.

@

48. M.P. ACCOMMODATION CONTROL ACT,SECTION 12 (1) : CONTRACT
FOR FIXEDTERM OF TENANCY : SUIT BEFORE EXPIRY OF THETERM:-
CAN BE FILED. :

1999 (2) JLJ 185
SHANTI DEVI AGRAWAL (SMT) Vs. P.N.B., RAIGARH

Fixed term tenancy. Eviction suit can be filed even before term of tenancy
is expired. The provision contains non-obstante clause. No fixed term contract
is binding. Sunder Das vs. Kamla Devi 1982 MPWN 455 and 1985 MPWN
314 overruled. Panjumal Dauijatram vs. Sakhi Gopal Thakurdin Agrawal,
1979 JLJ 230= 1977 MPLJ 762 confirmed. Shrilakshmi Venkateshwara En-
terprises Ltd. vs. Syeda Vajhiunnissa Begum & others, (1994) 2 SCC 671
followed. P
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49. ARBITRATION ACT, 1940, SECTIONS 30 (C), 16 (1) (C) AND 17 : FINAL
BILL ACCEPTED WITHOUT PROTEST:-
1999 (2) JLJ 205 :
NANAK CHAND SHRIRAM SOHANI (M/S.) Vs. UNION OF INDIA

Final bill accepted without protest or objection. Receipt given not alleged
be under coersion or misrepresentations. No clause otherwise contained in
agreement. Contract came to an end so the arbitration clause and therefore
the arbitrator has no jurisdiction to pass any award. AIR 1998 SC 1172, AIR
1991 SC 945 and AIR 1995 SC 2423 distinguished. AIR 1990 Bombay 45,
AIR 1990 SC 1426, AIR 1955 SC 468 and 1989 JLJ 511 relied on.

50. CIVIL COURTS ACT, 1958 (M.P.) SECTIONS 15 AND 7 (2) THE PRINCI-
PAL CIVIL COURT: COURT OF ADDITIONAL DISTRICT JUDGE:-
1999 (2) JLJ 228
YASMIN KHAN (Dr.) Vs. SAMI ULLAH KHAN

District Court is a principal Court of original jurisdiction of any district.
Court of Additional District Judge is distinct from Court of District Judge. It
drives powers from distribution memo prepared by District Judge. Under Sec-
tion 15 of the Civil Courts Act, distribution memo is prepared and it has force of
law.

NOTE : Please refer to 1990 JLJ 152, Civil Courts Act, 1958 M.P. Section
3 (4), 6 (c), 13 and 15 (1), Civil Courts (Amendment and Validation) Act, 1980
M.P. Section 7 (2). Additional Judge to the Court of District Judge exercise all
jurisdiction of District Judge including jurisdiction of Principal Civil Court of
the District. Dharmashila Bai vs. Ram Dayal, 1961 JLJ 466, Lakshman Singh
vs. Keshar Bai, 1965 JLJ 710 and Ganjgir Chela Vs. Russel Singh relied on.
Venkataramanna Devaru vs. State of Mysore, AIR 1958 SC 255 (268) re-
ferred.

Please also refer to Section 2 (9) Civil Procedure Code which defines
“District and District Court”. It means the local limits of the jurisdiction of a
principal Civil Court of original jurisdiction (hereinafter called a district Court)
and includes the local limits of the ordinary original civil jurisdiction of a High
Court. Please also refer to Section 3 (17) General Clauses Act, 1897 where
the word “District Judge” has been defined. It means the Judge of a principal
Civil Court of original jurisdiction, but shall not include a High Court in the
exercise of its ordinary or extraordinary original civil jurisdiction. In Kuldeep
Singh Vs. the State of Punjab, AIR 1956 391, it was held that the question
whether an Additional District Judge or an Additional Judge is Judge of the
District Court and where and how far he can exercise the powers of the District
Judge will depend upon the Civil Courts Acts in force in different states.

®

51. C.P.C.,Or.5 AND Or. 7 R. 11:-
1999 (2) JLJ 193
SATISH SAGAR Vs. MANAGING DIRECTOR, M.P.I. C.D.C.

Order 5 is first stage of the suit, after service the defendant may file reply
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ormay file an application under Or. 7 R. 11. Under Order 8 Rule 11, Order 5 R.
6 and Or. 7 R. 1 defendant appeared after service. Adjournment granted for
filing written statement. Such adjourned-date is not for hearing of the case.

Order 14 Rule 1: Suit is posted for hearing after issues are framed and
not before. ‘

Order 9 Rule 8 : Suit is not heard before framing of issues. No suit can be
dismissed in default of appearance before that stage.

The whole judgment is reproduced at verbatim to understand the law:-

ORDER

1. The revision is directed against the order dated 14-2-95 passed in Misc.
Appeal No. 83/94 which arose out of the order dated 8-10-92 passed on
an application under Order 9 Rule 9 CPC.

2. The plaintiff filed a suit for declaration and injunction wherein the trial
Court fixed 29-8-92 as the date for filing the written statement on which
date no written statement was filed by the defendant but on that date, the
plaintiff could not appear in Court as on account of some family property
fued at his native place in Punjab, he proceeded to that place and could
not contact his counsel to appear in the case. The case was dismissed for
default of appearance of the plaintiff, on 29-8-92, and the plaintiff on his
coming back, came to know about the order on 17-6-93 when he con-
tacted his counsel and the counsel told him that he could not attend the
case because of his remaining busy in some other cases which has re-
sulted in dismissal of the suit itself. For setting aside the order of dismissal
of the suit and restoration of the suit, an application was moved undet
Order 9 Rule 9 CPC, which was rejected by the trial Court, where against
an appeal was preferred which also met the same fate and as such, the
present revision is directed.

3. Learned counsel for the applicant submitted firstly that the suit was filed
by the plaintiff which was dismissed for default. Therefore there was no
question of either avoidance or negligence on the part of the plaintiff for
either pursuing the suit or not remaining vigilant in the suit. Secondly, so
far as his statement of going to his native place was concerned, the same
was not rebutted on oath and also the statement of the counsel that at the
relevant time when the case was called, he was busy in some other Court
which was not rebutted by way of an affidavit and denial and therefore no
adverse inference should have been drawn by the Court below. Thirdly,
the learned counsel for the applicant submitted that the dismissal of the
suit itself was bad in law in view of the provisions of Order 9 Rule 8 CPC.

4. Sofar as the first two submissions are concerned, they relate to the factor
pertaining to the fact and it is not necessary to dilate on them as those
facts are not rebutted by the learned counsel for the other side. But so far
as the question of non-applicability of the provisions of Rule 8 of Order 9
is concerned, the same requires consideration. Rule 8 of Order 9 CPC is
as extracted below:-
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“Where the defendant appears and the plaintiff does not appear when
the suit is called on for hearing, the Court shall make an order that the
suit be dismissed unless the defendant admits the claim, or part thereof,
in which case the Court shall pass a decree against the defendant
upon such admission, and, where part only of the claim has been
admitted, shall dismiss the suit so far as it relates to the remainder.

It provides for dismissal of the suit when called on for hearing, on the
ground that the defendant appears but the plaintiff does not appear.

5. The question is as to what is the procedure followed after the institution of
the suit and prior to the stage when the case is called on for hearing. The
first stage provided under Order 5 is issuance of summons for making
appearance and to answer the allegation made in the plaint on the date
specified in the summons and counter claim, if any, to be filed in the
written statement or an objection can also be filed, if available to him
under the provisions of Order 7 Rule 11 CPC.

6. Here in the present case, the service was effected and the defendant
appeared but the time was allowed for filing the written statement and for
that purpose, the case posted on 29-8-92.

After the written statement is filed, then the stage of filing of the documents
comes, as well as the stage for framing of the issues and after framing of
the issues, the case is posted for hearing.

7. Inthe present case, in fact, the case was not posted for hearing and the
date 29-8-92 was not the date of hearing.

In view of the above, the order sought to be revised is illegal and without
jurisdiction and deserves to be set aside.

8. In view of the above, the revision is allowed. The impugned order dated
14-2-95 is set aside as well as the order dated 29.8.92 dismissing the suit
for default in appearance. The suit is restored to its original number.

52. CIVIL PRACTICE : QUESTION OF COURT FEES:-
1999, (2) JLJ 218
MOHD. JAMEEL KHAN Vs. MITTHU LAL

Averment of plaint has to be seen. Plaintiff cannot be allowed to mould the
facts, circumstance and the real intention. Court fees Act, 1870, Section 7
(iv) (c) Sch. li Art. 17: Plaintiff bound to avoid agreement, decree or liability
imposed. He has to get such decree or liability etc. set aside. Court fees has to
be paid under S. 7 (iv) (c). Plaintiff when not so bound he can pay court-fees
under Art. 17 of Sch. Il. Santosh Chandra vs. Gyansunder Bai, 1970 JLJ 290
(F.B.) Rupia vs. Bhatu, AIR 1944 pat 17 (FB) relied on. Shamsher singh vs.
Rajendra Prased, AIR 1973 SC 2384 folloved. Where as 1982 JLJ SN 72
and 1982 MPWN 174 dissented from.

Paragraphs 6,7 and 8 of the judgment are reproduced:-

9
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There cannot be any denial of the principle of law that while considering
the question of payment of court fee, the allegations contained in the plaint
have to be seen. It may, however, be mentioned that the plaintiff cannot be
permitted to mould the facts, circumstances, the real intention. If we go through
the averments made in the plaint, it transpires that the intention of the plaintiff
is something different than what has been claimed. The Court cannot over
look it. | have already quoted above the facts alleged by the plaintiff in detail
It may be mentioned here in brief that the allegations made in the plaint are
that the plaintiff stated that he was taken in the office of the Registrar by
defendant No.1 and he had confidence in him. He had taken his thumb im-
pression on the stamp papers on the pretext that it was a document of
Mukhtarnama, but the defendants 1 to 8 got fictitious sale-deeds executed
fraudulently. The sale deeds were void and inoperative as they were obtained
by fraud and misrepresentation. Section 19 of the Indian Contract Act shows.

“When consent to an agreement is caused by corercion, fraud or mis-
representation, the agreement is a contract voidable at the option of the
party whose consent was so caused”.

Thus under this Section, if the consent to an agreement is obtained by
coercion or by practising fraud or misrepresentation, the documents can be
avoided by the person whose consent was so obtained. In the present case,
as pointed out above, the averments shows that the plaintiff was taken into the
office of the Registrar and his thumb impressions were obtained on some
typed papers on the pretext that it was a Mukhtarnama. Thus to my mind, it has
to be taken that according to the averments made in the plaint, the contract,
i.e. sale-deeds in question are a voidable documents and can be ignored only
on the option of the party on whom fraud was practised or mis-representation
was made. The Full Bench Decision of this Court relied upon by the learned
counsel for the petitioners mentioned above, i.e. the case of Santosh Chandra
(supra) shows that:- X

“Where it is necessary for a plaintiff to avoid an agreement or a decree or
a liability imposed, it is necessary for him to avoid that and unless he
seeks the relief of having that decree, agreement, document or liability
set aside, he is not entitled to a declaration simpliciter. In such case, the
question of court-fees has to be determined under Section 7 (iv) (c) of the
Act”

It was further held in this case:

“if the plaintiff is not bound by that decree or agreement or liability and if
he is not required to have it set aside, he can claim to pay court-fees
under any of the sub-clauses of Articles 17, schedule Il of the court-fees
Act”

There is an earlier decision of Full Bench of Patna Higp Court on same
lines reported in AIR (31) 1944 Patna 17. Their Lordships held that: “a suit
though case in the form of a declaratory relief only, out in substance alming at
setting aside a deed formally executed by S. 7 (iv) (c) and not by Sch. 2, Art. 17
(iii). In that case, the plaintiff alleged that the she was in possession of the
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properties in question, holding a widow’s estate after her husbands death.
The defendants had brought her to Patna on false pretexts and fraudulently
got her affix her thumb mark to two documents and to admit execution of the
same without letting her know the contents there of and that the recitals in the
documents. The court-fee paid was for a declaration only. After taking into
‘consideration the entire facts and law, the lordships specifically ruled that
provision of S 7 (iv) (c) were applicable and not Sch. 2, Art. 17 (iii) of the Court
-fees Act. Consequently, it was held that court-fee ad valorem was required to
be paid. Thus, in view of the Full Bench decision of this Court as well as above
Full Bench decision of the Patna High Court, there remains no doubt that in
case where the plaintiff sought a declaratory relief only, but in substance
aimed at setting aside sale deeds, court-fee has to be paid in accordance with
law governed by Section 7(iv)(c).

Before concluding, | must also mention the authorities relied upon by the
learned counsel for the contesting respordent.Both the authorities i.e. 1982
MPWN 174 (Pramod kumar v. Bhind Central Co-op. Bank) and 1982 JLJ SN
72 (Durg Singh v. Ramkali) are decisions of the learned Single Judge of this
Court. In view of the law laid down in aforementioned full Bench decision of
this Court as well as of the Patna High Court, | am of the view that the deci-
sions of the learned Single Judge of this Court cannot help the learned coun-
sel for the contesting respondent. | may, however, clarify the position in an-
other way that a contract or other transaction induced or tainted by fraud is, not
caid, but only voidable at the option of the party defrauded. Until it is avoided,
the transaction is valid, so that third parties without notice of the fraud may in
the meantime acquire rights and interests in the matter which they may en-
force against the party defrauded. It is aso useful to metion the provision of
Section 47 of the Registration Act, 1908 under which a registered document
shall operate from the time from which it would have commenced to operate if
no registration thereof had been required or made and not from the time of its
registration. Once a document is registered, as required under the law, it
becomes operative. There is no doubt that the allegation is that the document
in question were registered on mis-representation. Consequently, it has to be
got cancelled and mere declaration of the right cannot be effective.

The learned counsel for the respondent No. 1 urged that as the petition-
ers’ impressions were taken by practising fraud and on the basis of mis-
representation, he cannot be taken to be a party to the document. He can,
therefore, seek mere declaration and cancellation of sale- deed was not re-
quired | have given my anxious consideration to this contention. | have al-
ready said above that third parties without notice of the alleged fraud can
acquire rights and interest in the property and get it enforced against the
person defrauded It cannot under the circumstances be taken that he was not
a party to the document. Thus, to my mind unless the document is got can-
celled by a decree of Court, it remains a valid document. In this view of the
matter, the relief of declaration cannot be sufficient. The plaintiff has to ask for
a consequential relief of cancellation of sale-deed in order to avoid it. Conse-
quently, | conclude that as a consequential relief of cancellation of sale-deeds
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is necessary on the facts of the present case, the plaintiff is required to pay ad
valorem Court-fee on the value of the sale-deeds under Section 7 (iv)(c) of the
Court-fees Act as laid down in the aforesaid Full Bench decision of this Court.
The suit has also to be valued accordingly.

Note:- Please refer to 1987 (2) MPWN 33, Ashok kumar vs. Hari Shankar.
Amendment application to avoid payment of advalorem court fees was also to
be rightly rejected. Please go through this ruling.

[ ]

53. EVIDENCE ACT, SECTIONS 45 AND 60 : APPRECIATION OF
EVIDENCE:- :
1999 (2) JLJ 171
MOHAN SINGH Vs. STATE OF M.P.

Efforts should be made to find out the truth for which courts are created.
Mere variance of prosecution story with medical evidence should not lead to
conclusion to reject prosecution story in all cases. Credibility and trustworthi-
ness of eye witnesses could not be impeached in long cross-examination.
Finding corroboration from other evidence (required). Pellets injury, fired from
roof top to downwards, injury would be oval in shape. Journey of pellets would
be down-words. Taylor’s principles and practice of Medical Jurisprudence,
12th Edition 297 and Modi’s Textbook of Medical Jurisprudence and Toxi-
cology, 21st Edn. 264 relied on.

Shape of pelettes injury, size, direction of injury matching with the version
of eye-witnesses, blackening may not always be from close firing alone. Re-
ferring to Karnel Singh Singh vs. State, AIR 1971 SC 2119, the Supreme
Court held that the witnesses are trustworthy in more cases of one shot in
consistence between the opinion of the expert and eye witnesses relating to
distance of firing carries to weight.

I.P.C. SECTION 3, COMMON INTENTION : It does not amount to common
intention when words “mar sale ko” used at lastly not sufficient to attract
common intention in the sequence of events not matured. Exhortation is not
sufficient to punish. Such accused is entitled to benefit of doubt.

Cr.P.C, SECTION 154 : F.I.R. BY AN EYE WITNESS:-

If the F.1.R. is not by eye witness then details cannot be expected from him.
. »
54. EVIDENCE ACT, SECTIONS 50 AND 113-A, AND INTERPRETATION
OF STATUTES:-
1999 (2) JLJ 195
BALARAM Vs. STATE OF M.P.

The presumption of marriage has not availiable under Section 113 A of
evidence act in respect of a woman who was a mere concubine, prostitute or
a casual visitor. The presumption cannot be drawn if woman was engaged in
illicit affairs. None of them can claim any relationship based on marriage.
Period of seven years can be reckoned from date of marriage. Such marriage
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may not be strictly in accordance with personal law. Some kind of marriage
ceremony is sufficient if she treats the accused as her husband Direct evi-
dence of marriage between victim and accused is not always necessary. On
such proof presumption under S. 113-A may be drawn. AIR 1988 SC 644 and
AIR 1966 SC 614 distinguished.

NOTE : Please refer to JOTI JOURNAL Vol. V Part |, February 1999 at
page 11 where the whole text is reported.

55. MOTOR VEHICLES ACT, 1988 SECTION 140 : CLAIM BASED ON NO
FAULT LIABILITY:-
1999 (2) JLJ 231
SHAMINA BEGUM Vs. RAJENDRA WAGHMARE

Claim based on no fault liability. Not liable to be defeated even if victim
was himself negligent. No negligence of anyone is to be seen for awarding
compensation in this head. The accident should arise out of use of Motor
vehicle and should result in death or permanent disablement. Claim should
be made against the owner and the insurer. While ascertaining number of
injuries under Section 140 of M.V. Act, 1988 panchanama, FIR and post-
mortem report filed should be used in case of doubt. Further information from
police or medical officers may be collected by Tribunal under the Rules.

Note:- For ready reference the concerning Rules 226 and 227 are quoted
as under:-

Rule No 226 and 227 of M.P. Motor Vehicles Rules. 1994

226. Obtaining of information and documents necessary for compen-
sation under Section 40. The Claims Tribunal Shall obtain whatever informa-
tion and documents which may be found necessary from the police, medical
and other authorities and proceed to award the claim whether the parties who
were given notice appear or not, on the appointed date.

227.Judgment and award of compensation under section 140.- (1) The
claims Tribunal shall proceed to award the claim of compensation under sec-
tion 140 on the basis of-

(a) Application and Statement of the parties;

(b) Accident Information Report in Form 54 of the Central Rules or Cer-
tificate regarding ownership and insurance particulars of the vehicle
involved in the accident. obtained from the Registering Authority;

(c) First Information Report;

(d) Post Mortem Report or Death certificate or injury Report in Form
M.P.M.V.F. 76 (Comp. B) by the Medical Officer who has examined
the victim.'

(e) Any other information or documents obtained by the Tribunal under
rule 226.

(2) The Claims Tribunal in passing orders shall make an award of com-
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pensation in respect of the death or permanent disablement to be paid by the -
insurer or owner of the vehicle involved in the accident,within a period of thirty
days.

(3) The Claims Tribunal shall as far as possible, dispose of the application
for.compensation within forty five days from the date of receipt of such applica-
tion. ' :

56. I.P.C., SECTION 302 AND 304:-
1999 (2) JLJ 214
RAMLAL Vs. STATE OF M.P.

One blow on head with sufficient force. Stick used also significant as
weapon of assault. One deceased dying instantaneously. Another deceased
suffering three head fractures.

Paragraphs 10 and 11 of the judgment are reproduced:-

Learned counsel for the appellant Shri Verma submitted that the appel-
lant has committed an offence punishable under S. 304 and not under S. 302
IPC, because if the prosecution evidence is to be believed, the appellant had
given one blow each to each deceased. We do not accept this argument
because blow or blows cannot be only the criteria for the purpose of judging
the nature of the offence committed by the accused. Acts non facit reum, nisi
mens sit rea has to be kept in mind. The act simplicitor has not to be viewed
only, but the intention behind it has to be given due importance. The intention
has to be gathered from the surrounding circumstances and the way in which
the blow or blows has/have been given by the accused become pertinent. In
this case though appellant gave one blow each to each deceased, the blow
was with all force. Even single blow was sufficient to cause depressed skull
fracture of each of the deceased. iNot only that, it caused the injury to the brain
also and there was collection of the blood in the skull cavity. Anantram died
instantaneously. Deceased Ramprasad sustained three head fractures. The
stick which was used by appellant was also sufficiently significant as weapon
of the assault. The injuries caused by each blow speak by itself of the force.
Therefore, one single blow was sufficient to cause death of each of the de-
ceased by itself.

It is pertinent to note that after assaulting Ramprasad the appeliant did
not stop, but assaulted Anantram when he intervened. Learned counsel Shri
Verma submitted that the said act was committed by the appellant on account
of provocation given by Ram Prasad. he called it as grave and sudden provo-
cation. We do not accept that. It was not grave and sudden provocation at all.
On the country it is spelled out the motive for assaulting both Ramprased and
Anantram. That spelled out the motive for assaulting Ramprasad. When
Anantram came for rescuing his father, the appellant Ramlal gave him a blow
on the head which resulted in his death instantaneously. The appellant had
sufficient time and opportunity to pick up the portion of the body for purpose of
assault. He picked up the head of both Ramprasad and Anantram as target for
striking the blows. The fractures caused by each blow tell about the force in
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which each blow was given. It speaks of nothing also but intention to cause
such bodily injuries to each of them which would in the ordinary course of
nature cause death of human being. The offence which has been committed
by the appellant is murder and not culpable homicide not amounting to mur-
der.

CRIMINAL TRIAL: WITNESS: BEHAVIOUR IN THE COURT:-

A witness coming to the Court becomes bewildered by Court's atmos-
phere. He is susceptible to commit mistake on minor counts.

Registration Act, 1908, Section 47:- Registered document cancelled off.
When required registered document operation from the time of its execution
and from its registration. Document alleged to have been got executed and
register on mis-representation, has to be got cancelled. Mere declaration of
right is not sufficient.

NOTE : Judicial Officers are requested to go through Section 31 (2) of the
Specific Relief Act to know how to pass a decree for cancellation of a sale
deed or other document and how the Registrar of a Documents is to be inti-
mated regarding cancellation of a document, so that the record of the Regis-
trar is kept up to date because Section 3 of the Transfer of Property Act presup-
poses something about the Notice. Therefore, the definition of notice should
also be read to know the consequences if the record in the office of the Reg-
istrar of Documents is not kept up-to-date.

57. REQUISITIONING AND ACQUISITION OF IMMOVABLE PROPERTY ACT,
1952, SECTION 8 (1) (B) AND SECTION 23, 6 (1) (1A), 7, 8 AND 8 (2)
(iv):-

1999 (2) JLJ 188
UNION OF INDIA Vs. SHRI G.C. SANGHI

With reference to the above sections requisition of property made under
State Act compensation fixed by arbitrator under State Act not agreed. Ap-
pointment of arbitrator under Section 8 (1) (B) is valid as requisition made
under State Act validated under S. 23. Owner of building can claim different
rate of compensation for different period. Property released from requisition.
Government is bound to return possession within the prescribed period. If
returned thereafter, Government rightly held liable to pay mesne profits. The
building if requisitioned for 38 years, damages caused by normal wear and
tear, the owner is not entitled to any compensation in this head.

58. VISHWAVIDHYALAYA ADHINIYAM, 1973, SECTION 52:-
1999 (2) JLJ 238
NARENDRA KUMAR GOURAHA (PROF.) Vs. STATE OF M.P.

Action under section 52 is not legislative but purely a statutory act. It is
subject to judicial review. Scope of jurisdiction is to see whether the action is
relevant and not tainted with malafide.
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59. C.P.C.,Or.6Rr.2 AND 5; DISTINCTION BETWEEN “MATERIAL FACTS”
AND “PARTICULARS”:-
1999 (2) JLJ 209
JAGDISH PRASAD Vs. MUNICIPAL CORPORATION

Distinction must be made between omission to state “material facts”
and omission to give “full particulars.”

Paragraph 12 of the judgment is reproduced:-

A distinction must be made between omission to state material facts and
omission to give full particulars. If material facts are omitted, a party should not
be allowed to raise a contention on a particular point even, if some materials
are available in the evidence. If on the other hand material facts have been
pleaded but full particulars have not been given the Court may permit the
points to be raised on the basis of the evidence unless the opposite party is
thereby materially prejudiced. The first obviously relate to a question of juris-
diction and the second to one of procedure.

NOTE: please refer to JOTI JOURNAL Vol V Part V, October 1999 in relé-
tion to the words “Material Facts” and “Material particulars”. V.S. Acchutanandan
vs. P.J. Francis, (1999) 3 SCC 737, Tit-bit No. 74 page 428.

60. CONSTITUTION OF INDIA, ARTICLE 136 : INFERENCE IN CRIMINAL
MATTERS:-
(1999) 5 SCC 694
GIAN SINGH Vs. STATE OF RAJASTHAN

Avoidance of irreparable suffering to accused. Appellant accused
father-in-law of the victim, was a foreigner (British) citizen whose
passport had been impounded. The High Court refused to quash appellant's
application under Section 498 A of |.P.C. The Supreme Court in order to avoid
irreparable suffering to him directions issued to ACJM to return passport to
appellant on his executing a bond for a sum of Rs. 3 lakhs with two solvent
sureties to the satisfaction of the said court. Appellant also permitted to ap-
pear through counsel except on days when his presence indispensable.

®

61. CONSUMER PROTECTION ACT, 1986, SECTION 17, 21, and 11 : DIF-
FERENT TYPE OF RELIEF ONE IN CIVIL COURT AND THE OTHER IN
CONSUMER FORUM:-

(1999) 5 SCC 696
SATPAL MOHINDRA Vs. SURINDRA TIMBER STORES

Jurisdiction of consumer disputes redressal agencies is not ousted by
pendency of civil suit. Suit (in certain cases) complainant seeking compensa-
tion for alleged deficiency of service by use of substandard material in the
manufacture of the goods supplied, dismissed by the District forum. The
complanant’s appeal dismissed in limine by State Commission on the ground
of pendency of a civil suit, which was subsequent to the filing of the said
complaint. The opposite party has filed to claim price of the'goods supplied by
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it. The complainant’s revision petition was dismissed by the National Commis-
sion on the same ground. Since the civil suit was filed during the pendency of
the proceedings before the Consumer Forum for a different type of relief, the
same, held could not oust the jurisdiction of the Consumer Forum. Hence the
State Commission erred in dismissing the complainant’s appeal without re-
cording any findings on merits. The matter was remanded to the State Com-
mission for disposal on merits.

C.P.C., SECTION 12 :

Suit filed during the pendency of proceedings before the Consumer Fo-
rum for a different relief. It was held that it could not oust the jurisdiction of the
Consumer Forum.

62. LP.C, SECTION 302: DEATH SENTENCE:-
(1999) 5 SCC 702
SUNIL BABAN PINGALE Vs. STATE OF MAHARASHTRA

Accused with a pre-plan reaching the house of his father-in-law in the
midnight armed with a sword and killing his mother-in-law and sister-in law
and also causing injuries to his wife and father-in law. Absence of mitigating
circumstances. The Supreme Court held that we do not find any mitigating
circumstances from which the Court would be justified in taking the view that
this is not one of the rarest of the rare cases. On the other hand, the manner in
which the appellant had come with a prior plan to finish the entire family and
for no justiable reason would indicate that the penalty of death is the only
appropriate sentence that can be awarded against the appellant.

®

63. C.P.C., SECTION 114 & Or. 47 R. 1 EXPLANATION: REVIEW WHEN
PERMISSIBLE
(1999) 5 SCC 703
SHANT! DEVI Vs. STATE OF HARYANA

That a judgment sought to be reviewed was overruled in another case.
Question is whether review is permissible. That a judgment sought to be re-
viewed is overruled in another case subsequently is no ground for reviewing
the said judgment. The provisions of explanation to Or. 47 R. 1 are applicable
by analogy and clearly rule out this type of review proceedings. It is held that
review was not permissible.

We have gone through the review petition and the grounds urged therein.
The contention that the judgment sought to be reviewed was overruled in
another case subsequently is no ground for reviewing the said decision. Ex-
planation to Order XLVIl Rule 1 of the Code of Civil Procedure Clearly rules
out such type of review proceedings. Explanation to Order XLVII Rule 1 reads
as under:

“The fact that the decision on a question of law on which the judgment of
the court is based has been reversed or modified by the subsequent
decision of a superior court in any other case, shall not be a ground for
review of such judgment.”
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The same provisions by analogy usefully apply to the present proceed-
ings.
Hence, even on merits the review petition is liable to fail.
L]

64. MUNICIPALITIES:- THE BUILDING BYE LAWS:-
(1999) 5 SCC 704
R. SATYANARAYANA Vs. SHANTHA (SMT.)

Where commercial building constructed in residential area, which subse-
quently converted to commercial zone, the question whether the bye-laws
were violated or not must be adjusted with respect to the time when the build-
ing was constructed. The building by-laws applicable would be the by laws
existing at the time when the plans of the building were sanctioned by the
Municipal Corporation.

Paragraph 4 of the judgment is reproduced:-

There is merit in this submission of Mr. Bhat. There were two illegalities
which were alleged by Respondent.1. One illegality, namely, the nature of the
user, has been cured in a sense that the zoning regulations themselves have
been altered and what was previously a residential zone in which the building
exists has now been converted into a commercial zone. As far as the construc-
tion of the building is concerned, we are of the opinion that whether the bye-
laws were violated or not has to be adjudged with respect to the time when the
building was constructed. We would, therefore, modify the direction of the
High Court wherein it had required the Commissioner to examine the building
with relation to the new building bye-laws which came into operation in 1984.
We direct that the building of the appellant would be examined in the light of
the building bye-laws existing at the time when the plans of the building were
sanctioned by the Corporation. If there is any violation of the building bye-
- laws, the Corporation shall take action in accordance with law.

65. I.P.C. SECTIONS 302/34: APPRECIATION OF EVIDENCE:- CONTRA-
DICTIONS AND OMISSIONS:- 5
(1999) 5 SCC 718
SURJIT SINGH Vs. STATE

Evidence of PW 1, Sajjan Singh was that a hand grenade was thrown by
the accused which had exploded. Statement of 10 that he did not find any
evidence to show that any bomb had exploded there and hence there was no
question of seizing parts of a bomb from that place PW 1 also stating that some
window panes were broken as a result of firing and the police had seized the
same. IO denying this also. It was held that these two inconsistencies are not
of such a nature as would render the evidence of PW 1 unacceptable. Evi-
dence of other evvewitnesses also found reliable. All the accused known to
the eyewitnesses since long and therefore there arises no question of mis-
taken identity.
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66. CR.P.C., SECTION 438, ANTICIPATORY BAIL: VIOLATION OF FERA:-
(1999) 5 SCC 720
ENFORCEMENT OFFICER, TED, BOMBAY Vs. BHER CHANDTIKAJI
BORA

Court not justified in granting anticipatory bail unless the accused alleges
and establishes that he is being unnecessarily harassed by the investigating
agency. :

Paragraph 2 of the judgment is reproduced:-

The Enforcement Directorate is in appeal before us against the order of
the learned Single Judge of the Bombay High Court granting anticipatory bail
to the respondent invoking jurisdiction under Section 438 of Cr.P.C. From a
bare reading of the impugned order it appears that the learned Single Judge
is of the view that because the respondent was available for interrogation and
the prosecution did not avail of the opportunity there should not be any justifi-
cation for not granting the anticipatory bail sought for. We have no hesitation
to hold that the learned Judge has misread the decision of this Court referred
to in the impugned order. The criteria and questions to be considered for
exercising power under Section 438 of Cr.P.C. has been recently dealt with in
Dukhishyam Benupani, Asstt Director, Enforcement Directorate (Fera) vs.
Arun Kumar Bajoria, (1998) 1 SCC 52 : 1998 SCC (Cri) 261. The white collar
criminal like the respondent against whom the allegation is that he has vio-
lated the provisions of the Foreign Exchange Regulation Act is a menance to
the society and therefore unless he alleges and establishes in the materials
that he is being unnecessarily harassed by the investigating agency, the Court
would not be justified in invoking jurisdiction under Section 438 Cr.P.C. and
granting anticipatory bail. In the facts and circumstances of the present case,
in our considered opinion, the High Court was wholly unjustified in invoking
jurisdiction under Section 438 and granting anticipatory bail to the respond-
ent. We, therefore, set aside the impugned order of the High Court. The appeal
is accordingly allowed.

?

67. RENT CONTROL AND EVICTION : BOMBAY RENTS, HOTEL AND
. LODGING HOUSE RATES CONTROL ACT, 1947, SECTION 13: LI-
CENCE: RENT:-
(1999) 5 SCC 721
SUHAS YESHWANT CHOPDE Vs. SACHHIDANAND

Mere use of the word ‘rent’ is not conclusive and does not convert a
licence agreement into a lease. It was found that the High Court erred in
dismissing the landlord’s suit for possession and mesne profits after giving
undue importance to the word ‘rent’ in the agreement and in some receipts.

i ®
68. CONSTITUTION OF INDIA, ARTS. 144 AND 126 : JUDICIAL

DISCIPLINE:-

(1999) 5 SCC 733

UNION OF INDIA Vs. JAISWAL COAL CO. LTD.
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Where an auction was being under orders of Supreme Court and con-
nected matter concerning auction of a house was pending in Supreme Court,
held, High Court has no jurisdiction to entertain a writ petition in respect of the
same subject matter.

Paragraph 4 of the judgment is reproduced:-

We are rather concerned to note that Writ Petition No. 823 of 1999 (Krishan
Kumar Tiwari vs. Civil Judge (S.D.) Mohanlalganj) has been entertained by
the Lucknow Bench of the Allahabad High Court. That writ petition i1s directed
against the auction- sale of House No. 546-547, Sector E. Hind Nagar. Kanpur
Road, Lucknow and seeks an order to the effect that the auction-sale be not
confirmed. The learned Single Judge of the High Court has noticed, in the
interim order made on 30-3-1999, that auction was being conducted under
orders of this Court and that the matter concerning auction of the house was
pending in this Court. How then a writ petition could be entertained in the High
Court is not understandable. Judicial discipline required the High Court not to
entertain any such petition, when the proceedings were pending in this Court
in respect of the subject-matter of the case. The parties should have been
asked to approach this Court, if so advised. The High Court had no jurisdiction
to entertain the writ petition in the fact situation. We need say nothing further
on this aspect except to record our displeasure. This order shall be brought to
the notice of the High Court.

NOTE : Judicial Officers are requested to go through the provisions of
section 393 Cr.P.C. For this an example is being given to understand the
matter. A case was pending before the Magistrate under Sections 25 and 27 of
the Arms Act. The accused was acquitted under Section 25 of the Act but he
was convicted for an offence under Section 27 of the Act and sentenced to
undergo imprisonment for 6 months. The State Government preferred an ap-
peal before the High Court for enhancement of the sentence where as the
accused preferred an appeal against the conviction before the Sessions Judge.
The High Court and the Sessions Judge were well aware of this fact. There-
fore, the question is whether the Sessions Judge could have disposed of the
appeal pending before it when the same subject matter was pending before
the High Court. The above cited judgment of the Supreme Court may also be
read in this perspective.

®

69. PRACTICE AND PROCEDURE : PARTIES PRESENCE OF:-
(1999) 5 SCC 735
PEOPLE UNITED FOR BETTER LIVING, CALCUTTA Vs. DIMPLE
VINCOM PVT. LTD.

High Court passed orders regarding certain issue with reference to-pro-
tection of wetlands at the instance of the public interest petitioner. It was held
that such petitioner must be heard when later other parties appear before the
court seeking to make changes as regards the subject- matter of the earlier
orders.
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Paragraph 4 of the judgment is reproduced:-

The main grievance of the appellants appears to be that although at their
instance the Calcutta High Court had earlier passed orders relating to the
same wetlands as in People united for Better Living in Calcutta vs. State of
W.B., AIR 1993 Cal 215 and there after, yet they were not made parties to the
present writ petition which according to them seeks to make changes in the
same wetlands. The first respondent, however, contended that the appellants
were heard by the High Court before passing the above order. From the record,
it is not clear whether the appellants had in fact, been served with a notice or
they had by themselves appeared before the High Court, whether they had
filed any affidavit or made any submissions. In view thereof, and in view of the
fact that two earlier decisions of the High Court had been obtained at the
instance of the appellants, the matter is remanded to the Bench of the Calcutta
High Court dealing with environmental issues to consider the submissions of
the appellants and thereafter to make a fresh suitable order, either affirming or
modifying the existing order or rejecting the petition. Liberty to the appellants
to file an affidavit before the High Court if they have not done so. If any affidavit
is so filed, the first respondent and/or other parties will be at liberty to file
affidavits in reply. The matter may be considered expeditiously.

70. 1.P.C. SECTIONS 415 AND 420 CHEATING:-
(1999) 5 SCC 740
SHRI BHAGWAN Vs. STATE OF A.P.

Complainant giving money to the appellant but not getting the desired
result. Held it can be presumed that the accused has committed offence of
cheating: Such presumption is rebuttable.

It was held that the accused claimed to possess occult faculties and at-
tracted a number of devotees. He represented to have divine healing powers
through his touched, particularly of chronic diseases. The complainant ap-
proached him for healing his 15 year old daughter who is congenitally a dumb
child. The appellant assured the complainant that the little girl would be cured
of her impairment through his divine powers. He demanded a sum of Rs. 1
lakh as consideration to be paid in instalments. The complainant paid the
amount and waited eagerly for improvement of the child but could not get the
desired result. The complainant lodged a complaint with the police for cheat-
ing. The appellant moved the High Court for quashing the proceedings but

" failed. Dismissing the appeal by special leave, the Supreme held that if some-
body offers his prayers to God for healing the sick, there cannot normally be
any element of fraud. But if he represents to another that he has divine powers
and either directly or indirectly makes that other person believe that he has
such divine powers, it is inducement referred to in Section 415 IPC. Anybody
who responds to such inducement pursuant to it and gives the inducer money
or any other article and does not get the desired result is a victim of the
fraudulent representation. The court can in such a situation presume that the
offence of cheating falling within the ambit of Section 420 IPC has been com-
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mitted. It is for the accused, in such a situation, to rebut the presumption.

Cr.P.C.,SECTION 173 (8) : POWER OF THE COURT TO DIRECT THE POLICE
TO CONDUCT FURTHER INVESTIGATION:-

Court not obliged to hear the accused before making such direction.

Power of the police to conduct further investigation, after laying final re-
port, is recognised under Section 173 (8) Cr.P.C. Even after the court took
cognizance of any offence on the strength of the police first submitted, it is
open to the police to conduct further investigation.

In such a situation the power of the court to direct the police to conduct
further investigation cannot have any inhibition. There is nothing in Section
173 (8) to suggest that the court is obliged to hear the accused before any
such direction is made. Casting of any such obligation on the court would only
result in encumbering the court with the burden of searching for all the poten-
tial accused to be afforded with the opportunity of being heard. As the law
does not require it the magistrate cannot be burdened with such obligation.

71. SERVICE LAW: DEPARTMENTAL ENQUIRY : STANDARD OF PROOF:-
(1999) 5 SCC 762
BANK OF INDIA Vs. DEGALA SURYANARAYANA

Strict rules of evidence are not applicable to departmental enquiry. It is
sufficient to establish the charge by evidence, albeit not by mere conjecture or
surmises, acting upon which reasonably and objectively. A reasonable man
could uphold the charge. However, recording of reasons and basing of the
different finding on evidence on record is necessary.

72. GUJARAT PREVENTION OF ANTI-SOCIAL ACTIVITIES ACT, 1985,
SECTION 2 (c) : PREVENTIVE DETENTION : WORDS AND PHRASES:
THE EXPRESSION “HABITUAL” “HABITUALLY” MEANING OF :-
(1999) 5 SCC 613
AMANULLA KHAN Vs. STATE OF GUJARAT

Section 2 (c) of the Act expresses the word “Dangerous person”. Refer-
ring to Section 2 (c) the Supreme Court held that dangerous person should be
habitual offender. The word ‘habitual’ implies repeated, persistent or continu-
ous activities. A single isolated incident for which criminal case was regis-
tered against him would not be sufficient to hold him a dangerous person. The
expression ‘habitually’ would obviously mean repeatedly or persistently. It
implies the threat of continuity of the activities and, therefore, an isolated act
would not justify an inference of habitual commission of the activity. Therefore,
the question that requires adjudication is whether the satisfaction of the de-
taining authority in the present case is based upon the isolated incident for
which the criminal case was registered or there are incidents more than one
which indicate a repeated and persistent activity of the detenu.
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73. CONSTITUTION OF INDIA, ARTICLE 144 : THE COURTS ARE BOUND
TO COMPLY WITH THE DIRECTION OF THE SUPREME COURT:-
(1999) 5 SCC 622
BHARAT BUILDERS PVT. LTD. Vs. PARIJAT FLAT OWNERS COOP.
HOUSING SOCIETY LTD.

Judicial Authority asked to bypass technical limitation in aid of Supreme
Court. It was held that the Authority is bound to comply with such directions of
the Supreme Court. The Supreme Court directed the Division Bench of the
High Court to reconsider in review jurisdiction whether a certain admission
was as regards a sale of, or an agreement to sell a flat and whether the................
Supreme Court stating in order that “regardless of the technical limitations of
the review petition, these questions shall be addressed”. High Court declined
and hold that it was not permissible for it to go into a fresh issue which was not
raised in the trial court or appellate court. It was held that Art. 144 of the
Constitution of India requires all authorities, civil and judicial, in India to act in
aid of Supreme Court. It was imperative for the Supreme Court to have de-
cided the question it was required to decide by Supreme Court’s Order.

74. CR.P.C., SECTIONS 229, 241, 368, 399 and 401 : PLEA BARGAINING:-
(1999) 5 SCC 649
KRIPAL SINGH Vs. STATE OF HARYANA

Neither the trial Court nor the High Court has the jurisdiction to bypass on
the basis of a plea-bargaining the minimum sentence prescribed by law.

The whole text of the judgment is reproduced:-

The learned counsel contended that the petitioner was sentenced to the
period already undergone by the trial court on an understanding that the
Court would pass such a sentence. Learned counsel submits that the practice
of plea-bargaining was adopted in the trial court for that purpose and there-
fore it was not open to the trial court to enhance the sentence to rigorous
imprisonment for 7 years.

1. Learned counsel in support of the said contention invited our attention to
the decision of this Court in Thippaswamy v. State of Karnataka. (1983)
1 SCC 194 That is a case where the conviction was passed under Section
304-A IPC and the trial court awarded a fine sentence of Rs. 1000/- which
on appeal by the State was enhanced to rigorous imprisonment for one
year by the High Court. This Court pointed out that in a case where there
was plea-bargain it was not open to the High Court to unilaterally en-
hance the sentence and if the High Court felt that the sentence awarded
by the trial court was disproportionately law the course which should
have been adopted was to remit the case back to the trial court for fresh
trial.

2. But in this case the situation is different. The offence found against the
appellant is under Section 392 of the Indian Penal Code for which the
* maximum punishment imposable is 14 years and perhaps on the facts of
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‘this case the maximum punishment is imprisonment for 10 years. But
Section 392 IPC has to be read with Section 397 in certain cases as the
section bridles the powers of the court regarding the extent of sentence.
The court cannot award a sentence less than 7 years of imprisonment
when in a particular case Section 397 is to be read along with Section 392
of the Indian Penal Code.

3. The petitioner would have succeeded in his plea-bargain by getting the
minimum sentence prescribed by law and that is what the High Court has
granted. Neither the trial court nor the High Court has jurisdiction to by-
pass the minimum limit prescribed by law on the premise that a plea-
bargain was adopted by the accused. We are unable to agree with the
learned counsel that the accused would have thought that the Court would
give him punishment even less than what is prescribed by law as the
minimum.

4. For the aforesaid reasons we dismiss this SLP.
[ ]

75. N.D.P.S.ACT, SECTION 60 (3) THE MEANING OF THE WORD ‘OWNER’:-
(1999) 5 SCC 670
GNAGA HIRE PURCHASE PRIVATE LTD. Vs. STATE OF PUNJAB

The very purpose for engrafting sub-section (3) of Section 60 of the NDPS
Act is to have it as a deterrent measure to check the offences under the Act in
question which have been found to be dangerous to the entire society. In the
absence of any definition of “owner” in the NDPS Act, it would be reasonable
to construe that the expression “owner” must be held to mean the “registered
owner” of the vehicle in whose name the vehicle stands registered under the
provisions of the Motor Vehicles Act.

76. CR.P.C. SECTION 125 (3) : NON-COMPLIANCE WITH THE ORDER OF
MAGISTRATE TO MAKE PAYMENT OF MAINTENANCE : EFFECT:-
(1999) 5 SCC 672
SHAHADA KHATOON Vs. AMJAD ALI

Section 125 (3) of Cr.P.C. circumscribes the power of the Magistrate to
impose imprisonment for a term which may extend to one month or until the
payment if sooner made.

The short question that arises for consideration is whether the learned
Single Judge of the Patna High Court correctly interpreted sub- section (3) of
Section 125 of the Cr.P.C. by directing that Magistrate can only sentence for a
period of one month or until payment, if sooner made. The learned counsel for
the appellants contends that the liability of the husband arising out of an order
passed under Section 125 to make payment of maintenance is a continuing
one and on account of non-payment there has been a breach of the order and
therefore the Magistrate would be entitled to impose sentence on _such a
person continuing him in custody until payment is made. We are unable to
accept this contention of the learned counsel for the appellants. The language
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of sub- section (3) of Section 125 is quite clear and it circumscribes the power
of the Magistrate to impose imprisonment for a term which may extend to one
month or until the payment, if sooner made. This power of the Magistrate
cannot be enlarged and therefore the only remedy would be after expiry of
one month. For breach or non compliance with the order of the Magistrate the
wife can approach the Magistrate again for similar relief. By no stretch of
imagination can Magistrate be permitted to impose sentence for more than
one month. In that view of the matter the High Court was fully justified in
passing the impugned order and we see no infirmity in the said order to be
interfered with by this Court. The appeal accordingly fails and is dismissed.

77. HINDU ADOPTIONS AND MAINTENANCE ACT, 1956, SECTION 16 :
PRESUMPTION UNDER & SERVICE LAW: APPOINTMENT : COMPAS-
SIONATE APPOINTMENT : DENIAL OF:-

(1999) 5 SCC 673
CHAIRMAN, BIHAR RAJYA VIDYUT BOARD Vs. CHHATHU RAM

Paragraphs 4,5 and 6 of the judgment are reproduced:-

4. The.respondent claimed that he was the adopted son on the basis of a
deed of adoption dated 28-2-1989. It is said to have been executed seven
months before the deceased died. In the impugned judgment, the High
Court appears to have proceeded on the basis of a presumption relating
to the validity of the adoption deed under Section 16 of the Hindu Adop-
tions and Maintenance Act, 1956. Under Section 16 of the Act, if any
document registered under any law for the time being in force is produced
before any court purporting to record the adoption has been made in
compliance with the provisions of this Act unless and until it is disproved.
In the present case, the deed of adoption is not signed by any person
giving the child in adoption. The copy which is produced before us does
not indicate that this is a registered deed of adoption. Therefore, no pre-
sumption under Section 16 could have been drawn relating to the validity
of the adoption. There are no facts on record showing whether on the date
of adoption, the respondent was under the age of 15 years. There are also
no facts on record to show whether the husband of the deceased was
alive on the date of the adoption. If so, the adoption would have had to be
made by the husband with the consent of the deceased. In the absence of
any material, we are, therefore, not pronouncing on the validity or other-
wise of the adoption. Therefore, the basis on which the High Court has
proceeded cannot be sustained and the appellants cannot be faulted for
not acting on the basis of the adoption deed. Secondly, by a standing:
order dated 21-4-1993 the appellants had withdrawn the benefits, if any,
under the scheme for appointment on the compassionate grounds in the
case of an adopted son.

5. The appellants have also contended that looking to the fact that the re-
spondent was adopted only on 28-2-1989, and the alleged adoptive mother
died on 6-9-1989, it could not be said that the respondent was wholly
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dependent on his mother at the time of her death. Looking to all the facts
and circumstances, the Single Judge of the High Court has rightly held
that the respondent was not eligible for appointment on compassionate
grounds. The High Court ought not to have set aside the order of the
Single Judge. We, therefore, allow the appeal, set aside the judgment of
the High Court and restore the judgment of the Single Judge.

6. Learned counsel for the appellants states that the legal dues of late
Bansrajia Devi have been paid by them to the respondent not on the basis
of his being an adopted son but on the basis of his being a nominee and
upon his producing a succession certificate. In view thereof, there is no
question of the appellants’ recovering any dues so paid to the respond-
ent.

78. JUDICIARY : (LEGAL WEAR) : THE REASONS FOR PRESCRIBING
DRESS (BLACK JACKET AND BANDS) : [HERE | HAVE USED THE
WORD “LEGAL WEAR” AS USED IN AUSTRALIAN LAW JOURNAL:-]
(1999) 5 SCC 675 '

STATE OF RAJASTHAN Vs. RAJASTHAN JUDICIAL OFFICERS’ -
ASSOCIATION

A Judicial Officer is undoubtedly required to dress in the manner pre-
scribed by relevant rules of each State in order to maintain dignity of his office.
The reason why a biack jacket and bands are prescribed for a judicial officer
is quite different from the reason why a uniform is prescribed for peons,
chaprasis, police constable and so on. The latter have no mix with the public
and a uniform identifies them as beionging to a specified group of persons
who have authority or duty to act in a certain way or perform certain services.
A judicial officer presides over a court and is quite identifiable by reason of the
position the occupies in the court. Never the less, in order that there may be
certain amount of decorum and dignity associated with this office, he is ex-
pected to dress respectably in the manner specified. Bands and gowns are an
insignia of his office, This itself, however, is not sufficient for the High Court to
direct payment of dress allowance to the judicial officer or to specify the amount
which the State Government should pay.

79. ARBITRATION AND CONCILIATION ACT, 1996 : POWER OF ARBI-
TRATOR TO ORDER WINDING UP OF A COMPANY:-
(1999) 5 SCC 688 :
HARYANA TELECOM LTD. Vs. STERLITE INDUSTRIES (INDIA) LTD.

Only such disutes or matters which an arbitrator is competent or empow-
ered decide can be referred to arbitration. An arbitrator not withstanding any
agreement between the parties would have no jurisdiction to order winding
up of a company since power is conferred on Court by the Companies Act.

e
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80. ARBITRATION ACT, 1940, SECTION 8 (2), LIMITATION COMMENCE-
MENT OF & LIMITATION ACT, ARTICLE 137 :-
(1999) 5 SCC 697
MORENA MANDAL S.S.K. LTD. Vs. NEW INDIA ASSURANCE CO. LTD.

The limitation to file an application under Section 8 (2) of the Act begins
only on the expiry of the statutory period of notice. Application filed within 3
years of that date was held within limitation

NOTE : Please refer to ‘JOTI JOURNAL' Vol.V PartV, October 1999 issue
at page 449 Tit-bit No. 105 Utkal Commercial Corporation Vs. Central Coal
Fields Ltd.

81. ARBITRATION AND CONCILIATION ACT, 1996, SECTION 11 & SIKH
INDUSTRIAL COMPANY (SPECIAL PROVISIONS) ACT, 1985, SECTION
22:-
(1999) 5 SCC 734
AGRO COUNTERTRADE PTE : LTD. Vs. PUNJAB IRON & STEEL CO.
LTD.

The respondent company claimed that it had been declared a sick indus-
trial company under the S.I.C. (S.P.) Act, 1985 and the scheme for the com-
pany is being framed under section 22 of the said Act and thus arbitrator
should not be appointed. It was held that the present proceedings for appoint-
ment of an arbitrator under S. 11 had a very narrow scope and were not
covered by S. 22 of the Sick Industrial Company Act.

The whole text of the judgment is reproduced:-

1. Objection is overruled in view of the directions given by Hon’ble the Chief
Justice of India.

2. This is an application under Section 11 of the Arbitration and Conciliation
Act, 1996 for the appointment of an arbitrator. The application is made
under the “Appointment of Arbitrators” by Hon’ble the Chief Justice of
India Scheme, 1996”, framed pursuant to Section 11.

3. In the present case, under Sections 11 (5) and (6), the Chief Justice or
any person designated by him to take necessary measures is required to
appoint an arbitrator as provided therein. It is not disputed by either side
that the requirements of these sub-sections are complied with in the present
case. It is, However contended by learned counsel for the respondent that
since the respondent Company has been declared as a sick industrial
company under the Sick Industrial Companies (Special Provisions) Act,
1985, and a scheme for the said Company has also been framed under
the said Act, an arbitrator should not be appointed. The provisions of
Section 22 of the Sick Industrial Companies (Special Provisions) Act,
1985 have been shown to me. The present proceedings, however, for the
appointment of an arbitrator under Section 11 of the Arbitration and Con-
ciliation Act, 1996 have a very narrow scope and the same are not cov-
ered by Section 22 of the Sick Industrial Companies (Special Provisions)
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Act, 1985. If however, the respondents desire that the arbitration proceed-

- ings should not be proceeded with, it is open to them to take appropriate
legal steps in that connection under the provisions of the Arbitration and
Conciliation Act, 1996 and in accordance with law.

4. In the premises, by consent of both parties, Justice S. Ranganathan, re-
tired Judge of the Supreme Court of India is appointed as sole arbitrator,
as prayed for in the arbitration petition.

[ ]

82. PREVENTION OF CORRUPTION ACT, SECTION 6:-
(1999) 5 SCC 690
STATE OF KERALA Vs. V. PADMANABHAN NAIR

An accused facing prosecution for offences under the PC Act cannot claim
any immunity on the ground of want of sanction, if he ceased to be a public
servant on the date when the court took cognizance of the said offences.

Cr.P.C., SECTION 197 : SANCTION FOR PROSECUTION, OFFENCES UN-
DER SECTIONS 406 READ WITH SECTION 120-B IPC:-

Sanction under Section 197 is not necessary.
®

83. J & K PUBLIC SERVANTS PREVENTION OF CORRUPTION ACT, 1975,
SECTIONS 6, 5 (2) AND 5 (3) :-
(1999) 5 SCC 738
STATE OF J&K Vs. CHARAN DASS PURI

The previous sanction for prosecution was held to be not required when
the accused public servant had already retired by the time the court was
called upon to take cognizance of the offence.

84. NEGOTIABLE INSTRUMENTS ACT, SECTIONS 138 AND 142 : DIS-
HONOUR OF CHEQUE, NOTICE TO HIM SHOULD BE ISSUED:-
(1999) 5 SCC 693
BILAKCHAND Vs. A. CHINNASWAMI

Paragraphs 2 to 5 of the judgment are reproduced:-

2. Six cheques were issued in favour of the appellant herein. The cheques
were signed by A. Chinnaswami. Managing Director of Shakti Spinners
Ltd. When the cheques were present for payment they were dishonoured
on the ground that “sufficient funds were not available and exceed ar-
rangement”. A notice was then sent by the appellant which the respond-
ent refused to accept. This was followed by a complaint under Section
138 read with Section 142 of the Negotiable Instruments Act, 1881 in the
Court of the Judicial Magistrate, 1st Class, Chopda, District Jalgaon,
Maharashtra. On the complaint being filed, a process was issued against
the accused.

3. The respondent moved an application before the Magistrate asking him
to recall the process. Having failed in attempt, a petition under Section
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482 CrPC was filed in the High Court. The High Court by the impugned
judgment came to the conclusion that notice under Section 138 was sent
by the appellant herein to A. Chinnaswami at his office address but this
could not mean that the notice was sent to the Company itself. On this
ground alone, the High Court allowed the petition and quashed the com-
plaint which was filed.

4. In our opinion, the High Court erred in quashing the complaint. It is evi-
dent that proceedings were initiated by the appellant against A..
Chinnaswami who happened to be the Managing Director of Shakti Spin-
ners Ltd. The cheques in question which were dishonoured were signed
by him. The process was issued by the Judicial Magistrate in his name.
We see no infirmity in the notice issued under Section 138 addressed to
A. Chinnaswami, who was signatory of the said cheques. The High Court,
in our opinion, clearly feel in error in allowing the petition under Section
482 CrPC and in quashing the complaint and setting aside the proceed-
ings pending before the Judicial Magistrate.

5. Forthe aforesaid reasons, these appeals are allowed and the order of the
High Court is set aside. The Judicial Magistrate will now proceed to de-
cide SCCs Nos. 155 and 156 of 1995 in accordance with law as expedi-
tiously as possible.

o

85. M.P. ACCOMMODATION CONTROL ACT, SECTION 12 (1) (F) : PLEAD
AND PROVE THE NATURE OF THE NEED:-
1999 (2) VIDHI BHASVAR
SHANKARLAL Vs. BABULAL

Landlord has to plead and prove whether he wants to continue his busi-
ness or start new business. If new business is to be started the nature of
business is to be disclosed. If a landlord is not sure about of type business
requirement is not bonafide.

o

86. C.P.C. ORDER 7 RULE 11 AND S. 96 : REJECTION OF PLAINT DE-

CREE SHOULD BE DRAWN:-

1999 (2) VIBHA 207

NAMMOO DEVANGAN Vs. SEETARAM

If the order is passed rejecting the plaint under 0.7 R. 11itis a decree and
a decree should be drawn up which is appealable under S. 96 of CPC. Vishesh
Kumar Vs. Shanti Prasad. AIR 1980 SC 892 distinguished.

C.P.C. SECTION 96:-

“Any Court exercising original jurisdiction means any Court which is pass-
ing decree would be deemed to be exercising original jurisdiction.

BENAMITRANSACTIONS (PROHIBITION) ACT. 1988, SECTION 4:-

Suit filed before enforcement of provision under not affected. Mithilesh
Kumari and another vs. Prem Behari Khare AIR 1989 SC 1247 is over
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ruled by R. Raj Gopal Reddy vs. Padmini Chandrasekharan, (1995) 2 SCC
630.

NOTE : Judicial Officers are requested to go through Rules and Orders
(Civil) Rule No. 177 which is reproduced here and are also requested to refer
to Jai Narayan Vs. Smt. Kumud. 1999 (1) Vibha 210, and JOTI JOURNAL Vol.
V, August 1999 page 289.

Rule No. 177:- A decre shall be drawn up in case of dismissal under
Order XLI, rule 11 (1), Civil Procedure Code. No decree shall be drawn up in
case of rejection of plaint and determination of any question falling within
section 47 or section 144 or in case of any adjudication from which an appeal
lies as an appeal from an order or any order of dismissal for default. But in
such cases a schedule of costs shall be drawn up just below the order passed
and the names of the parties by whom costs are to be paid and received shall
also be stated and signed by the Judge.

®

87. ISSUE REGARDING ADMISSIBILITY OF DOCUMENT.
O 14R.5 C.P.C.
1981 (1) M.P.W.N. 249 BALKRISHNA Vs. VISHAMBHAR

This revision has been preferred by the defendants against refusal of the
trial Court to frame and issue regarding insufficiency of stamps on suit prom-
issory notes.

Held : The plaintiff has field this suit for recovery of Rs. 90,527.50/- on the
strength of two promissary notes executed by defendant No. 2 on 1-4-77. The
defendants pleaded that both promissory notes are not properly stamped and
are inadmissible in evidence. The trial Court did not frame any issue on this
question. So the defendants moved an application under Order 14, rule 5
CPC for framing an additional issue on this question. This has been disal-
lowed by thetrial Court observing that when the document will be tendered in
evidence, this question can be decided. It is the view of this Court that whether
the document is properly stamped or not has to be decided as a preliminary
issue as once it is exhibited, it would not be open to challenge in appeal or
revision. This question does not require any evidence to be recorded. Under
Order 13, R. 3 the Court at any stage can reject inadmissible documents.

Accordingly, the revision in allowed, the oder of the trial Court is set aside
and it is directed to frame a preliminary issue regarding insufficiency of stamps
on the promissory note and their admissibility in evidence. Revision allowed.

[ ]
88. ISSUE REGARDING ADMISSIBILITY OF DOCUMENT O. 14 R.5 C.P.C.
1981 (1) M.P.W.N. 268
RADHESHYAM VS. BANSANTILAL

The petition for revision of an order whereby the lower Court dismissed
the petitioner's (defendant) application for framing certain additional issues.

It was held that : | am not satisfied that the issue which the petitioner
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wanted to be framed as additional issues were at all necessary. The main
grievance of the petitioner's counsel is that the lower Court should have framed
an additional issue at least on the point of admissibility of the document styled
as memorandum of acknowledgment of partition. Rule 145 (h) of the Civil
Court Rules reads as follows :

“No question regarding admissibility of evidence shall be made the sub-
ject of an issue”

That is a complete answer to the said contention. | am further not satisfied
that the inpugned order, if allowed to stand, will occasion a failure of justice or
cause any irreparable injury to the petitioner. As regards the question whether
the said document is sufficienty stamped or not the lower Court is at liberty to
decide that point if an occasion for deciding it comes up before admitting the
document in evidence. Revision dismissed.

89. C.P.C. SECTION 24 AND 0.3 Rr. 2 AND 4: A PERSON HAVING NO
POWER OF ATTORNEY CANNOT ACT FOR ANY PARTY:-
1999 (2) VIBHA 218 ;
NAND RAM Vs. MAHILA RAMKALI DEVI

A person having no power of attorney cannot act for any party. Advocate
having no power cannot plead in the case. Application for transfer of case
threatening alleged by opponent without mentioning date, time and place.
Allegations or visiting presiding officer’s residence not usual and also incon-
sistent case cannot be transferred. A reasonable apprehension should be
shown from existing circumstances and events which may debar fair justice
and impartial trial.

In the present case the Court found the application being a vexatious
application for causing delay allegations against judge concerned also im-
proved. The application was rejected with cost of Rs. 1,000/-

NOTE : Judicial Officers are requested to go through JOTI JOURNAL Vol.
V Part |, February 1999 at page 20 Civil Revision No. 2329/99, Mahaveer Vs.
Meghraj.

®
90. C.P.C. O.21 Rr. AND 22-A r/w SECTION 50:- PROVISION TO NOTICE:

1999 (2) VIBHA 254
SHAKUNTALABAI Vs. DENA BANK

Provision to notice legal representative of the deceased judgment-debtor
has been incorporated to save interest of legal representatives upon whom
the estate of deceased has devolved. The judgment debtor dying before full
satisfaction of decree. His legal representative should be noticed in case the
decree-holder wants to execute the decree.

NOTE : Judicial Officers are requested to go through the provisions of
Section 146 of the CPC regarding proceedings by or against representatives.
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91. C.P.C. SECTION 141 AND O. 1 R. 10 : EXPLANATION TO :
1999 (2) VIBHA 230
CHANDUBAI Vs. GRAM PANCHAYAT

Section 141 has excluded the direct application of the provision to Writ
Petitions under Art. 226 of the Constitution yet principles are still applicable to
the proceedings under Art. 226 of the Constitution. The object of joining the
parties is to enable the court to decide all questions between parties and third
party finally.

®

92. Cr. P.C. SECTIONS 197, 397, 401 AND 436 SANCTION FOR PROS-
ECUTION WHEN REQUIRED:-
1999 (2) VIBHA 211
DEEP CHAND Vs. STATE

In a bailable offence police officer should first offer bail. Arrest can be
made when no bail is furnished. If arrest is resisted reasonable force can be
used.

The accused of a bailable offence was beaten along with his family mem-
bers and the accused was dislocated. No sanction is needed to prosecute
such police officer. Other policemen not taking part in beating. Sanction for
their prosecution is necessary.

REVISIONAL COURT : JURISDICTION TO TAKE FRESH DOCUMENTS :

The revisional Court has jurisdiction to take fresh documents on record in
the interest of justice.

NOTE : Judicial Officers are requested to read Section 46 Cr.P.C.
: ®

93. Cr.P.C. SECTION 321 : WITHDRAWAL OF PROSECUTION: DUTY OF
THE COURT:-
1999 (2) VIBHA 236
MAHENDRA Vs. STATE

The prosecution applied for withdrawal of prosecution. It is the duty of the
Court to consider the interest of administration of justice and public interest for
social, economic and political purposes also. Judicial discretion is exercised
in disposing of the application. State of Punjab Vs. Union of India and others.
AIR 1987 SC 188 and Shoe Nandan Paswan Vs. State of Bihar and other,
AIR 1987 SC 877 discussed. Rajendra Kumar Jain Vs. State through Spe-
cial Police Establishment and others, AIR 1980 SC 1510 and V.S.
Achutanandan Vs. R. Balakrishna Pillai, AIR 1995 SC 436 refered to.

94. EVIDENCE ACT, SECTION 101, BURDEN OF PROOF, LEGAL MAXIM,
RES IPSA LOQUITUR AND TORT:-
1999 (2) VIBHA 248
MPEB Vs. BHAJAN GOND

Person dying of electrocution in open field by naked wire. The maxim
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applies in such cases. Manohar Lal Shobha Ram Gupta and others Vs.
Madhya Pradesh Electricity Board, 1975 JLJ 806 relied on. The Burden is
on the Electricity Board to prove that it was not negligent.

In the present case the Electricity Board did not put guarding on high
tension line. The Board was liable to pay damages.

95. MOTOR VEHICLES ACT, 1939 SECTION 110 B AND MOTOR VEHICLES
ACT, 1988, SECTION 168 : COMPENSATION:-
1999 (2) VIBHA 198
RAJENDRA Vs. BISHAMBER NATH

A student of 8th class suffering serious injuries. His kidney was removed.
Amount of compensation should not be below than one lakh.

96. MONEY LENDERS ACT, 1934, SECTION 3, PARTNERSHIP ACT, 1932,
SECTION 68 AND STAMPS ACT,1899. SECTION 2 (22):-
1999 (2) VIBHA 199
BASANT KUMAR RATHORE Vs. SMT. SHANTI BAI

Moneylenders Act, 1934 Section 3:- Accounts were maintained and
proved. Provisions of Act complied with.

Paragraph 8 of the judgment is reproduced:-

We have carefully perused the judgment of the trial Judge. The learned
counsel for the parties have taken us through the evidence on record. As far
as the contention that the plaintiff had not complied with the provisions of the
Money Lenders Act we find that the defendant No. 1 firm was sending the
accounts. The copies of the accounts have been brought on record as Ex. P-3,
P-4, and P-8, The postal receipts have also been brought on record. The
entries in the accounts-book have also been brought on record as Ex. P-26A.
On the basis of these documents the Court below has come to hold that the
plaintiff had complied with the provisions of the Money Lenders Act. On close
scrutiny of the said reasonings we do not find any fault with the same.

PARTNERSHIP ACT, SECTION 68 : Copies of entries in the register of
Registrar of Firms proved. Firm proved to be a partnership firm.

NOTE : Judicial Officers are requested to refer to provisions of Section 69
of the Act also. The mode of proving the firm is registered is to obtain the
certified copies of the extracts of entries from the Registrar of Firms and for
every case one certified copy is to be used. It is not proper to use copy of the
certified copy of the extracts. The routine practice is to accept a photocopy of
the certified copy. In fact a party has to pay stamp duty to obtain certified
copies from the Registrar of Firms. Therefore, it will be a loss of revenue to the
Government if the vudicial Officers are not aware of the fact. Therefore they
are requested to go through the provisions of S. 69. '

STAMPS ACT, SECTION 2 (22) :- PROMISSORY NOTE, PRESUMPTION OF :
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Executant not entering in withess box to delay his signatures. Transaction
also proved by plaintiff. Execution rightly held proved.

NOTE : Please refer to Sections 101 and 102 Evidence Act and Section
118 N. I. Act regarding presumption

INTEREST : Promissory note itself containing term of interest. No reason
to deny interest.

97. CR.P.C., SECTION 164 :- STATEMENT OF WITNESSES UNDER
SHOULD NOT BE RECORDED AT THE INSTANCE OF AN INDIVIDUAL:-
AIR 1999 SC 2565
JOGENDRA NAHAK Vs. STATE OF ORISSA

Section 164 (1) Cannot be interpreted as empowering a Magistrate to
record the statement of a person unsponsored by the investigating agency.
The fact that there may be instances when the investigating officer would be
disinclined to record statements of willing witnesses and therefore such wit-
nesses must have a remedy to have their version regarding a case put on
record, is no answer to the question whether any intending witness can
straightway approach a Magistrate for recording his statement under Section
164 of the Code. Even for such witnesses provisions are available in law, e.g.
the accused can cite them as defence witnesses during trial or the Court can
be requested to summon them under Section 311 of the Code. When such
remedies are avaiiable to witnesses (who may be sidelined by the investigat-
ing officers) there is no special reason why the Magistrate should be bur-
dened with the additional task of recording the statements of all and sundry
who may knock at the door of the Court with a request to record their statement
under Section 164 of the Code. On the other hand, if door is opened to such
persons to get in and if the Magistrate are put under the obligation to record
their statements, then too many persons sponsored by culprits might throng
before the portals of the Magistrate Courts for the purpose of creating record
in advance for the purpose of helping the culprits.

Paragraphs 22, 23 and 24 of the judgment are reproduced :-

If a Magistrate has power to record statement of any person under Section
164 of the Code, even without the investigating officer moving for it, then there
is no good reason to limit the power to exceptional cases. We are unable to
draw up a dividing line between witnesses whose statements are liable to be
recorded by the magistrate on being approached for that purpose and those
not to be recorded. The contention that there may be instances when the
investigating officer would be disinclined to record statements of willing wit-
nesses and therefore such witnesses must have a remedy to have their ver-
sion regarding a case put on record, is no answer to the question whethef any
intending witness can straightway approach a magistrate for recording his
statements under Section 164 of the Code. Even for such witnesses provi-
sions are available in law, e.g. the accused can cite them as defence wit-
nesses during trial or the Court can be requested to summon them under
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Section 311 of the Code. When such remedies are available to witnesses
(who may be sidelined by the investigating officers) we do not find any special
reason why the magistrate should be burdened with the additional task of
recording the statements of all and sundry who may knock at the door of the
Court with a request to record their statements under Section 164 of the Code.

On the other hand. if door is opened to such persons to get in and if the
magistrates are put under the obligation to record their statements, then too,
many persons sponsored by culprits might throng before the portals of the
magistrate Courts for the purpose of creating record in advance for the pur-
pose of helping the culprits. In the present case, one of the arguments ad-
vanced by accused for grant of bail to them was based on the statements of
the four appellants recorded by the magistrate under Section 164 of the Code.
It is not part of the investigation to open up such a vista nor can such step be
deemed necessary for the administration of justice.

Thus, on consideration of various aspects, we are disinclined to interpret
Section 164 (1) of the Code as empowering a magistrate to record the state-
ment of a person sponsored by the investigating agency. The High Court has
rightly disallowed the statements of the four appellants to remain on record in
this case. Of course, the said course will be without prejudice to their evidence
being adduced during trial, if any of the parties requires it.

(Please refer to Vol. Noll. Pt. Vi- 1996 J.O.T.l. (Dec. 1996) Page 29).
®
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1. S UIR& A9 & A 9Be FHIN (IE) ABE I, Pradie, Ahe
IREiaTen a1 it YA (STSOR) a1 S gga,

2. A= =R da1 & e 9B FHW (IE), aBe I3, FATdIE qAq
wme uIRGETen I W aeA (TER) g |

3. S R Ja & Afken <mndte ardt wve A, ave Ny,
FTATHIC, ABE 48 qU1 MST AR A wfe Aa A afken
=grarefter MeA B BredR I & gAwH ge
No. A-3220-1V- 14-2-64- |IV- In exercise of the powers conferred by

Article 227 of the Constitution of India, read with Section 23 of the Madhya

Pradesh Civil Courts Act, 1958 (Act No. 19 of 1958), the High Court of

Madhya Pradesh, with the previous approval of the Governor of Madhya

Pradesh, hereby makes the following further amendment in the Madhya
Pradesh Civil Courts Rules, 1961, namely:-

AMENDMENT

In the said rules after Chapter XXIX the following Chapter shall be
inserted, namely:-

CHAPTER-XXX

- 594 Uniform for Judicial Officers

1. The members of the Higher Judicial Service shall wear White Shirt,
White Band, Black Coat, White Striped or Grey Trousers and Gown.

2. The member of the Lower Judicial Service shall wear White Shirt,
White Band, Black Coat and White Striped or Grey Trousers,

3. The Lady Judge of Higher Judicial Service shall wear plain White
Saree, White Blouse, Black Coat, White Band and Gown and the
Lady Judges of Lower Judicial Service shall wear the same, uni-
form except Gown.

A PR FAIAUfy 7eley & RATAR,
TS RRER,
[ ]
I TWAEd 79 99w, Weaqr g1 e smam w. §/4719/
W-18-155/99 (3=R), WEaagR fR71s 14-10-99 Wi wwwa foren @
w3 =gt v Qe =rensften @ enfta e )
fawa : gt vd g o sHRal @ /gl
g1 fAdw, I TS, SaAYR B SI9 HHID U/9870/A1H—-19-21, /57
HFT—4, &A% 31—10-91 Td ST94 HHIG A1/3447 /AH—19-21/57 114 (8)
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THE COURT FEES (MADHYA PRADESH)
AMENDMENT ACT, 1999 NO. 15 OF 1999
DATE OF APPLICATION
Published in M.P. Rajptra (Asadharan) dated 01st November 1999.
B1. . 16-1-97—3FHIG—4 (1) TG B (Fegue GeeE) rfafyam,
1999 (HI® 15 |- 1999) B! YRT 1 B IYURT (2) FRIT U< AfdAl DI FAT
# d gU, 359 WRAR, U5 gR1, 1 Fa=R 1999 &1, 39 IR@ & ®u 4 fud
Fxahl & forde I ffaH vga e

F.No. 16-1-97-XXI-B (Il) - In exercise of the powers conferred by sub-
section (2) of Section 1 of the Court Fees (Madhya Pradesh Amendment) Act,
1999, (No. 15 of 1999), the State Government hereby appoint the 1st day of
November, 1999 as the date on which the said Act shall come into face.

(Please refer to J.O.T.I. Journal Vol. V Part IV August 1999 Page 332)

OPINIONS AND VIEWS EXPRESSED IN THE MAGAZINE ARE OF THE
WRITERS OF THE ARTICLES AND NOT-BINDING ON THE INSTITUTION
AND FOR JUDICIAL PROCEEDING.
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