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I Hon'ble Shri Justice R.S. Garg, Judge, M.P. High Court i
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(3) T 98 MY 7 & ¥ 1 | 8 & IMATAGAIS Il fcd HRl 872
(4) T, 1 H Wt & gaxo § IFH I@Gd (Claimed) 3 & gafa
fdazor aftfa fFa 1 2, o 6 afe @18 g1 y@vs a1 wa, e &
gUds W AEie MUiRT 2 q@arga B 1 ae—ud H SHHT AHG
(Survey Number) @1 &% afoTd g, igar aife U foaefll #17a &1
el BIE W AIGA B, A R AT F STaIGa &b 99 w9 G
Amifda fosan a1 @ don Swe Refa va A\r are—ust & el u’d
qEfE W w9 9 g g 82
(5) @M ITH A AC—TF D AMEYIS Iz don e Yeb &
T 87
(G)Uféaﬁéﬁ@—qa%ﬁm—qaa%wawmmi%mﬁww
a1y fReiRa ureg @meer 7 w9 (1) # g3 & 7 8 ?
()wmwam7ﬁm19(wwm)mmarﬁm
USiige gerl fean T g?
(8) T JreqaI® afedl Ud wiaanadl @ gen |, e 32 o 1 vd 3
C P JMEATIHARN B I B T R, AT STavIS MHI-UH U9 39D
THAA ¥ 3eUaeRe Ufdarel & URIfdd arg—ddlell= Af9Iad (Guardianad
litem) @1 IUGeRIA! P e HIG g IO-TF faAr e 77
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(9) ®n aig =Ty & Wefe vd anfie (Territorial and Pecuniary)
SARFER & <X B 87
(10)@1 1@, yierd: Jrafd TR 87
(1 )mq%ﬁﬁw(mmw)aﬁmmﬁmwkﬁw@
gwifdd (Endorse) & Tl a1 3 eR s @) gwn § I faw
931 & IR yHITT fham g7
fewoft - SuRTET a9 38 (1) # 91 9 5 & AT 2 F Sooid § I8
yfgel & Frml & e H 8| a9 Ml @ |1 $rg o st T8
B3N 2| F8 SMJA™ (2) ¥ YKP b YT 301 W FoAH $3 & w9 H
Igyd fhar T 2 |
aqE—uF H STAIG a8 99 qardl Sl ATead B (37fddr gee fa.
foraeieN, 1963 7.4, &l Gi+el 86, U.TE.3MX. 1963 #.4. 194) | qEIR
afa @ W Pt @ o1 9@ T 9o B iRy (aedlee 2 A,
1960 #.9. &1 Gcl 687) |
39. dme- uacﬁmz%tr‘mmsﬁ%m U @ A=falReaa w9 |
3ifdha &R |

o R R
&R Uqa, SfFra wu H forfaa 2, ucdera: safd = #, de1 Sfd U |
qatfdd 8 1"

IS TRAT a8 3D ufdfte S8l ravad g, 31U 16U Ud Ifded
THA B U B IS (B 11 78) H BN a1 S WA STed H TSl < |
dre (1) wR e emaea-usl den A & SmuE uR ) S B
(2) @e gl IWH 3l ffcw ufdfe & 3 a¥ gre e R & A
@) SE ®IF il JAFER) fEA PHROT A AE-uF B O

1 AP (Rejection) AFY FHA & A1 IW T8 AR TG

R & U WO |

40. B1S a1, a2 98 TR O A 9F B A gred § urad Rred
(Acknowledgement) SH® W (@H) H. 1 A 3 ¥R B AN AT € |
qI5-TF I HRA grel] JHR @ A1 W 3 B ufaAfed) 1 S R,
W 9. 4 A Saegd yfdfte B, i, a8 fRied) debrel are—u Uk BR-
qrel @ikl BT I R S| IR & fioRiA SaETRl, AHI--HH 0R
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39 91 &1 [ay B3I {6 g8 ffesn (Slips) GeTdRl &1 araferd dlerg S
gl ‘
gracht fredt
aqe-ud, YT B T o B AT P e 39 W@ B oura
Y9 @ 3MaeH-us - faawer @en forrd 6 a7 @ FHA arel B
URGABAl B AW R Bl ERRET I U T 5 & s
wd gar | - A ' S iftq @ =T |
4. -3 R [HI TH R I Fd8R dral a1 ol (Register of
Civil Suits) # Uofiga fha S den I\a! ufafe =nfie S9fah (Judi-
cial Diary) denm uaRel &1 Al (Cause List) # fan S | AmIaHT,
wgd f5 IF & 7% 9 A & ez ST@T1 doigs 8 S ARy |
feoqoft :- 37 creTg # AR FH A B q WA D A H UG B |
AE—TF, FRATTY AAA AT gR1 X I g Fgaa Aem Ifearl &
FHET YA a1 ST Aifed | FE1 91aeTe aER Ufhal Afedl & ey 4
M 1 # 2| oew 4 199 1, & Aegyuce Weie H g8 W S7ravad Al T
2 f& are—u=3 & |1 gRarEr @1 G S aq ufafafian den S9ar aardt
&g JEa-ged Al fean S =i | are—ux @ Sra H fFraw 83 @ |t
grell P €I @1 ST Maead 2 | g\ 38 (3) # 1 ey 7 & fud 1

H 8 AP B oo B, IFH arcad 71 ardi I & —

(1) IE—93 ¥ <ATAT H1 M, YeTHRI & FH, Ud, HaRT =IF, a8 BRI
(Cause of Action) Ie0=1 &3+ dTel ded, fAfera e reuaad YeTdhRI
1 fIaR0T, R A1 AfAGR &5 gefRfa & Tl deg, are) gk @l
TS R, 9] g1 Wigd gfd-ur (Set-off) &9 @ wf¥, At gy
8IS T (Relinquished) 7 & 31, IS B 81, TA—Yed Td MBR
&9 2. T & [A9T 1 Jod, Tea: afd g Ay (ew 7, e 1) |

(@) afe arg f&dl g9 B axgell ®1 2 a1 o= 31 [RFa ¥ aftfa @ s
=R, qen IS d1e A=Tdbrelie o 991 (Mesne profits), 1 0 &7 &1
g e afy &1 FuRe el & [Afdaa 89 w® & 8 9oar @, a1
e~ H AT °= IR (Approximate Amount) afdfa faar S
Tifed (@mew 7, W 2) |

() afe are 1 fAwy IS 3rerel AUl @ A IAD! HHR, IFD! SN &g
qaTd fdaRvT, AHIG, SaRATE A B hHiG, INfe garl Ry
(@mew 7, Fram 2) |
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(4) =fe ar) 3 g1 ufafAfS & WU 7 (Representative character) a1 & 1
gg qarrm fo Sae 99 vy #§ gdwe fRd & don S99 39 UBR @
qIg o B 39 699 H avdd SUM, I BB, WAN H AW ©
(@meer 7, | 4) (@i e 1 g9 8 &1 W & @ MY R) |

(5) gt ag M garam & a fawg § ufoard &1 Ra @ @ ag e fRa
%ﬁmw%awwmaﬁﬁmwmmanqméﬁwaﬂa%
(ameer 7, M 5) |

(6) af fgm 3 FufRa sl & v are yga fbar 71 & &1 0 R
1 g @1es & ford oMgRI (Grounds of Exemption) &1 Sceid dle—d=
A BF Ay @new 7, W 5) |

(7) dE—T= H ARV dA1 IHfeud wd 1 ATE! T3 AR B Wl I
Toord g1 A1fed (@ 7, | 7) |

(8) afe arg—u= # A= =1 Ta gore el TR NEIRA Bidqd gre ardi
(Claims) 31 @€ HRON & HEY H T AR & Al IAPI Iooid Sial
T® B T YIS gAF Bl @y (e 7, a4 8) |
AT B WA, U Td 3RAIpl HaH yraem, e 7, a4

9,10, 11 @M 12 ¥ 8

AR : UPHRE AIgIP THRHE Td ogsd & wfagar o+ A.[. e

=ranedter

SAIfd 1998 We IR W UiF (JraTar) J< 8, 9, 10

utshar fafd wash faa=on
®. b, Jat
g sty
qre-g3 BI YRS gl

1. qrE @I YA I UF AT H Ol & 9He a1 e &
forfaa amew 9 39 B WP adE SEAN & JHE IRTeTdA
Hr & for FuiRa el ¥ uvqa & a1l | (G a1)7 26, R4,
frm—1, Sufrm (1) don Fraw 37, Frag va anew (Rifden)

2 ATAAE BT BRA P qHY B GG dqIa-TF AR & A e )
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A oga g o R = R fau o 9@d 21 (SW TSIRSTR.
1925 HE 20, TSR, 1937 df 25 T4 1938 UA.UALGI. 44)

3. 9 Ufhal & d1e 91 &1 YRS wWef™ g1 (aERl GR fhar S | ugel

3AER TR AT P, A IAD g1 TTEIpad =ATATAANT HHAR] Bl I8
Rlero] I feT Fen @iy | Al aRRfa A 8 & SN T wer
[HG 7 8 Al gIe) A1 IFD ddbId bl Iad TIE0 & ol Tah I AR,

S AT |1 PR fRa @ dre B A 8 R 39 99T US el #
forgex fAfRead ox gfEa s =iy |

. v R e § FrefaRad 11 el ) fFram @ e Rifda

& a9 10, 12, 14 (1), (2) 15 (1) T1 16 | 38 AR 39 (2) BT T@HR

&I o1 ARy —

1. 9% & JATHA & AR Sdb HIe HI WY R a6 g3 forar T
g, U 3% qod & [uar ara dle—w fdhe amd m €|

2. I A UF W AU (@AFHIAE) & ISR IE)/ARIT0N B
TEIER & (S 396, Fm—14 @ U9 iR S 8wder & e
JTH 3Mee—6 A 15 (1) (2) 3R (3) B AR o B |

3. T AU AR 7 B FH 1 W 8 B AR forar mar B |

4. &1 YA P PHeoll 9 I & HHC H d_TA H eI 7 &1 ol
Ui o T g | AF A AR @l H aeIRd A bl by
RN . A1 e A, fean g dl S qa) d1 a9 I &
EABA BT Iecid g3 & A1 VY B AR FaR A1 olle Fa- 7 ¥
il Ws & oIy arar gan &1 a1 S99 3 & FfaRaa faavor gfdfa
A9 & AR TR FATC Y TR0 G S T Fel™ 2 |

faa=or

1. faareaRe yfAEe @1 8%

2. WEfd wd TR A W dR § fAaka yfres & Rofa, swx,
gferor qd, uf¥em § @ B W B A |

3. fiRds B AR Yo B S /AerE @@ Iew-7 frm-3 @
Ud.)

5. ¢ qeTA & W IAD! I+ wegufcreria 8 Ry ufeard) €,
SR 97 gfdarfeal &) IWIWRN & I 99w B 9o g8 2 (@3
Jee-7 FrRm-9 3ufTam (1) sfik Iufrm (1-3) aud.)
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(£89)

A e Lelg BBAK b AwRIER ¢ Rkl Gad] kel 2 & b AdBIER
® kRIRIR: Gka (1) blb @) ek Uy IR lkxb hkh ah kb ¢
khblb b lfeable ®lyall blb 2k @] 3 ARIRS Pd 3k |3k 1k 2 kelk
klin hepj DAIpx DY @) fibkh bigle Mo (M) @ kRlsh) khblb @
Led lakelph Rbjblie B b B3 1 khbib IRIRIR: 2h BRID (L Slob
|18 2123 ¢ LalRpikike 2h 2YarSle S 3 Dighle [Blbpld (b

LAd b Ik bad Djdlpd khblb 1MB kiIRIRe b RIS| [bblin [ RRID ®)
Lo ®hiigie/|Plo ©ab diigy 1 laksigh bRhe kb 2U2 Aplie | kR B
(plyy bl Y ki (1) 0E—hizk)

BD) 2 Blhple belkbk dh khblb e @ b giblekb lkxb hkik

blb 2 Ikl IBR] b k2 @lp khblp BB L BRID 13
........................................... (k) 2DILEN /e (RE) LRLD

|leB2k] BRI Alle L2t MBIDAS Bk RO Ae ldd
o@llp bled 3k Ah khblb Rlebd klpRiklke DAR|IA Lk &l W
2 @9 bk @] bl 13 blBlkk 2k b laBph @RAE kiek ¢ kh blp blo
(b (b) (@) (1) kkilhe ‘p—hkb] €—lable
B2) (2 UeB blaadle 2h kh Ripb ¢ Llokh 2hile e 2
lp<) Dlionh b Aeblpr b L2 Dijlakly L Rigb b kh Bigb lkb |
12 uel pDAK b Rlblrhb (R22hie) Ik kick (kR) Lblb Ik Ol

13 blebeie &
Lbyjlbyie RUEIR (@) Lok (Rlgllie) Rlhbl, ¢ Ridlklke blb kb 6
(bR lable b biek) GLE B LLL kib) B kabie)
¢2 Led bIh 10 RAR Gl kR SYEL
bRl 2€ lablie 'k khp| ® bofki] 1 (RYNYS Aie ik 2k » Mk
bRiollly) Gz blb GRA (D 3 dirble [PIbRIA b k RAb| ¢ (924
23bk) khjblb ©BS 3 lb dabyb bR Ik ®ieble plb R 8
(e
ablie bd kebl) €L kel kb (RER e—pl hbk] ‘9-lble
Bb) 2 leg| bBAK 1bh soMop ehie b (b kik % khbdlb kb /

(1) bkllh® 6—hbkk] Z—lable) 2 ladbp| loh ld R2ah®IS Lo
BRMo) 2 12k 220 1B) kik © hoeb®ls DB ki ® Ehblb lkb 9

9



SYga gl Refd # aeus see—7 Fam-10 (agr gfsban e
@ A AU drel B IUYF T H UG BRA @ U A
foran < | |

7. afe ag R <maTerd # aeTS URd gan 81 S Srirerd H 8 gAars
& A Uil SIC A1 ) T8 aIeTS & YRl Bl uReqvl B S e
2 5 @8 greud ARv-7 fFRm—-11 (@EaEr ufsm afa) & @R
aradt % aftfa < & HRU oA @1 T Y S @ 9§ |

8. Afe qreus 3Mee—7 & 99 10 a1 11 (FIeR gishan dfean) & Ifcia
aré) B AR S A1 3RAIGd fhy I &1 urF T @ a1 =amarerd
g ey giRd & {6 areus Wigd fhan Sl 8, a6 &1 (["rrey
@ AIER 1 Gofl) § Toiiad 81 9 Y & 16 &1 B e 7 a1
® GgeR a1 Uil # goiad B ARV | (@ P 41 e g e
fofaer aen ey 4 Mo 2 eraeEr ufhar fdn |

9. TUYE AW B AT R U] Bl e § IR 8Idx &Td
&1 IR o7 B forw giaa axa1 & oy a8 Fbrer & snes < (@
el 5 w1 9 6 ey, aun w42 | 45 den E (1) Fam g
e Rifdd)

I 4
arer &1 JAfEda far siren
| 1. 9eUs gRT 9r€ URY 8
(1) & arg AT @ 91 I gR1 39 At e 5 siifer @
qreas IuRerd wwe wRkerd fdar e |
(2) B d1E U MW 6 3R 7 H <A I BT g8 TP U B
STEl I J ar] fhy S A& 2 |
g 2. arel &1 foReR

ITAT &R A &) [ARiftedl @1, 39 e @ fore W) 18 s |
o1 fafae arel &1 IR, dEae, ufde s | O gfaftet & ad
I B § Tvaifea gl s areus ggen fyee €

®
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SN AT

31T A SR B &

SITd @ & fU S j@1 WW B RaRien =re] e o 1§ |
JAEIH @) 99 H J3H<. G GHI HH1 AT dlel & a1 B qro@rel &
FY R R IIHAT ¢ | TSI F1 I Y X Fe Hrdl 2 e S Il
2 cIf T fR IR Je& aa1 § a1 v Jfdd 1o 8 &9 &1 R A s
T T B A1 G aTel i §8 o} @ [y & WEl S S 2 | I8
RrcRien T@ T® Tl STd TF B B g9 Tl Td A & w4 H &H
30 GRATT |

72 |4 fafed 2 & <Irarer &1 A1 YT &1 JIAdH & T
Th BOIR $UY 7Tl & | T8 T UGHR &Rl & | 99 ~ared b
YR 31 @ gder | Arifag g 8 | adaeRe afdd gedi & @
fafy &= @ o W ugd B &1 9 o1 @ vy A [ Qi B |
Yo AfIeRT & ~Terdd BridEl 'R & aEe g qen S9e
T & YA R 31 =01 B | 1 Sfdd <rrard SRIard) &1
T ) BT 81 © | 39 ALA T A @S A 9 Q) enia 1997
IS 47 9 48 H Ul 1fla fFafe” & Aerd A fadR 9 39 vy ) o
A forgr o vg ufdteror Rifekl ¥ aR—aR 330 91d &1 qrexra ¥ Sl J&
2 SOIfd W ura 91 BE fAwar 1999 # U QIER € | difd 39 fawy
R Uf3bl & HeTH F G ga BT AR 3T B | 37TV 2,

HYd PYd IR B TSAld gd Goard |

TNl rad oI & et 9} ge AN

TP T B ARV 91T I8l GHIRI HR &1 § ol 39 TR o—

X X X

"wiifd et 7 IR faRed gaed # e 5 99 17 A
H1 e UKd fhar 2|

gaferg g Aifew e o @ 6 @ g o wwa 5 adra &
51 gaed &1 BTel e8] e A9eN e T 'l are (59 urs 1)) 3
fes 11 a9 W IreTAd H BIOR BIaR SR & RIATH Add gactiail
T @l N IR IR H geRo B gHars BR bad fear S |

X X X
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o T A B a9ed U U8 | G PRI T @1 SR A B
fo enfremeff % o 5 . 17 MAM. F1 emdes oF wa fban 81 afe
I IS U3 B fIeg ScRard) MRTed § MdH) HROT T Jarg dl
I SIS BT DA & fpat Sram fiq rdd &1 1 hrret] B fem
ST | e @ w9 @1 S FR B AT R BT
2w ord 3% b S a0 5 417 7 FEA Bl A5 ML 17 B
et g wfarel W= Bl uferfed dRA [ HA @R qal 8 Al I8
Iuerer 9 8 dl ufhar goiE | i gEe oF 9, S gdridda g
2 Iaaw @@ ef g aRRAf # N SIa? w1 §9 G @ UTel
F ) IS TE SN & 1 AATAT TN BR A T A fora & b
a1 T amen at arder @ sifern fRTER wR feE S | g SERared
P YA U A5 17 B AWEH TF B YR B A QA A a8
T M TR gRad H =rrerd A a7, 5 1 17 @ e uH Bl FRI6R01 7
HIAT AT 9 fF i &1 | 2/ afe SRAE] B TH & GBI IR
frafe & SM W= A1 TE A R a1, e @ FRreRen @) e S @
g qrg ¥ Il GBRUl B U Ul 0TI 1 JfURA R B /A1 IR W
SIS TS Al & T < R BRI A g1 a1 81 T8 Oiie Ao
P | gAY A A AT R g8 wemate FEEe @ | O el #® gl
2 qd § N Ue T e IRE) [ OART Andield g3 o | $h
TS & GH=3 &) {79 W U1 ) o) SR 3 9m=y @1 | 9 WaH 3
2= @1 7 AHd = B W FRA 2| IR gOH W G que
Iz 2 6 @ e HIEal € 91 | 3T U "Rl § oW 3T
& AT A A B G o7 S # | SAia "l B Al 8l d @ B e
R e e 8| id Torf AfE) &1 e afda T8 8 Al
=N fazeme @1 O @ ora a1 e wg N Aed e @ fd
AT BT 0T B BT FATT @) KTHER B @ g | B
v ey FraTer efSiard € 81 o a1 gRomd Jerade] 8 | afe w
ArfeeiATeRd el W @) @1 8 a1 1 Refd 8rfi? deuar A &
B ST h | AR 37 FaD B gV N BRI FABR, Ararerdi 3 U Bl
2 5 &9 @ W9 By 916 Gd Joo, @1 a9 FE | FE AfERal 3 g
fammar gde fgea ® 5 IR SeilRea saifd & @@ B g1 9¢ I
aRae] @xa I8 | Bredyel wEER @ U w3 Al T TERART B
e o | BRI B N B8R 8R aeS A [HIeh a1 o)
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Argan g7 | T8 gRen Ted B 6 S () e B AT S1ufed B |
e [vacr: o &1 () I B

R 3@ & iR aRw =R e @ T | o & Sw
Fooi g TH=T B 9T & S UHR FETR d GETddi B 9 BT N T
o | &= e # o don sroh vl H ) forad Ry gETaR] wErEal ol
SYANT 811 8 olfd 7o @) Ao B 81 g8 0 7199 v e § qar
2| U ad & @ @Ry {6 TR d wErad a drefard a HI,
T B @ 9T (Slang) H UKId HIAd JelR—beAd AA wU A
Hegiferd &1 891 B | Slang o &1 &1ef ) &1 qar <1 W 8 |

Slang :- Slang consists of words, expressions, and meanings that
are informal and are used by people who know each other very well or
who have the same interest. (from cobuild Dictionary)

Slang :- Very informal words and expressions that are more com-
mon in spoken language and are not thought suitable for formal situa-
tions. Slang is sometimes restricted to one particular group of people,
for example soldiers or children. (from Oxford Advanced Learner's Dic-
tionary)

gRT 302 W.2.fA. &1 gopxor o | ol & v apr B ® o ned
ge1 faRIN ® | fp= 3@ I 21ed T B T WIS gHROn A Hafad
e v9 | (234 9§ 258) T4 €8 Ufhal dfeal dedl & fh a9 89
YA H IS B, A ot & S e FRewo & e @
fore S | 9T @ oW | R o afe e e N ST e |
G2 g1 ST YA | {aad: U A1 e S8 AR T T U H g g
@1 DI YA fHar T TA Al © | et fajie el ) 81 a9 o ey
@1 9= a1 =1 8 B | g8 o e R@l o @ o afe e 9t
ey & w9 H g a1 Ted BT favergur va Af graumi & R | fRiae
a1 BF € =Ry | 98 safew Y 6 gy Aol uRfYe mre (e
HIE) B 2| Th Brg I AR @ A as 8 ford B | g A 2
IRT AT Aefl HHS T & T8 W Iooigd 7@l 2 | oty foram
& Ty H 99 U9 MY &1 9T &l ® | URT 428 UM, HI AR TE
21 39 UPR F9 § el Uh Wd el &) T fh arr 302 WiEfd &
3ierid fofa d= arel RITEal #1 U8 WK € dl 3R FAd] 3Ad] 1
BT S 3l JU 8 A S e < TR 2 | A U ot ufdieror @t O
TE T B oTRl AR A1 gH Ol A AR | A garan 8 | R W gH
T Rl PR B SR ARl fAerd | Bleed H STl A8 I © | 3Afery
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glcel arell FAATS @I FTHR TR el Bl @ VAT B Al SAB
BIed §2 21 SO | &1 TRl @l WA Horgd & fb O Brel J )
oI T BH 39 A1 BER AIER U ) B0 Tavvl H iU B dl
A1 B 'H QrewT | TR 9T &A1 a9 ) U JfARAT W U8 ol
IRY ST & =ATIIEe dor |iAen-Tdh Feaadnl (Constitutional Function-
aries) B U W I & RO B9 GRAfA 3 U3 AR B4 ¢ Al
| srdior o 21 R ¥ T N FES 5 T AR O B S
¥ 9B ¢ & e STat | 110 | gRE, SMTRRIErel g AHTER U3 B
Hemm A G @) Al [ 0 @ SR R & AHAl H dHlcd @
g B IR J gfa 9 eR wR Ay A1 feweli watw
ATATeTd = @ | wn g RAfy warag T8 Al | 39ET IaR 8 98
T Ao ¢ e Refd warag 781 o, &9 al Alds] =Rl ol |

9 UHR Ife 79 Fygad Fasr = a7 2 @ =fie SSiieR)
fadira sroft §o o w8 A1 a1 TR TS | URT 325 S, & I
oty forgax IRTN @1 BT sraRTg H Rig |19 (Guilty) U gU UeRYT
T IS TSGR B1 81 WSl U4 ARRHT H 8 §/B forgax A
fear a1 a1 wRe US|

U IR ded SReY | 381 79 Figad JaeR el & e 99 B
afRieTol &1 uf¥eror & yord faF € U BIgel JAR BR B < off | gt
AR qui JrHdl ofl don o YEer (BrHas) o1 | dfed ufter &
AT QA T g7 WIE AN A B @ U= 6 Yo &) 3997 T8 §8 |
faemeft Sas gvard gl A1 dabia vd Ul & #J1eg8 3 99 TdER
=manefen & urg gfe 3 avg gt § fRxg I 8N a1 Jfasy @y g W
TRAI? B9 3 Arad g, i O FAg ®Iel odfd I a1 ange & gd
B <l B |

ST ®fA ARTHel @ IR HiAaT Psalm of Life (Saw afgen) &
ifcw TR ufden afe &9 oY e iR &= @) o1 §va § 89 fora 9rd
P MBI B Tl V@ & S9N O [qued fawn § S=fa @ R
R Bl T |

Not enjoyment, and not sorrow is our destined end or way;

but to act, that each Tomorrow find us farther than to day.

Y 59 FI, 4R AT 1 oflaT g8 @eq & 21
37757 ¥ J8dY @l 8 U 19 &5 al X1 811
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TIT-BITS

1. ADMINISTRATIVE LAW : JUDICIAL REVIEW
(2000) 4 SCC 108
MUNICIPAL COMMISSIONER, CALCUTTA Vs. SALIL KUMAR
BANERJEE

Post-hearing objection regarding constituion of the Tribunal not main-
tainable after having submitted to the jurisdiction of the Tribunal and hav-
ing taken a chance of a favourable order. Question of estoppel.

Paragraph 4 of the judgment is reproduced :

In the first place, by reason of Section 631 (3), the Tribunal that heard
the first respondent’s appeal was properly constituted. That sub-section
expressly made provision that the procedure of the 1980 Act would be fol-
lowed in respect of proceedings that related to contraventions of the 1951
Act. This provision was overlooked by the High Court. The High Court also
overlooked the fact that it was the first respondent, the writ petitioner be-
fore it, who had filed the appeal under the 1980 Act before the Tribunal and
had at no stage before the Tribunal ever contended that it was improperly
constituted. Even assuming that it ought to have consisted of three or more
Members, had that objection been taken at the initial stage of the hearing
of the appeal before the Tribunal, that position could have been rectified.
Certainly, in circumstances such as these, the High Court ought not to
have exercised its discretion in favour of the first respondent.

100. ADMINISTRATIVE LAW : SUBORDINATE LEGISLATION:-
(2000) 5 SCC 742
UNION OF INDIA Vs. CHARANJIT S. GILL

Notes and administrative instructions issued in the absence of statu-
tory authority have no force of law and cannot supplement any Act, Rules
and Regulations framed thereunder. Hence they cannot take away the rlghts
vested in a person governed by the Act.

ADMINISTRATIVE INSTRUCTIONS :-

Government has power to fill up the gaps in supplementing the rules
by issuing instructions if the rules are silent on the subject provided they
are not inconsistent with the existing rules. Such administrative instruc-
tions and notes to the Rules can be issued to supplement the Rules where
there are gaps. But unless they are referable to any statutory authority,
they cannot have the effect of taking away the rights vested in a person
governed by the Act.
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40. ADVOCATES ACT, SECTION 35 : PROFESSIONAL MISCONDUCT:
NATURE OF THE CHARGE OF, AND MANNER AND NATURE OF
PROOF :-

(2000) 6 SCC 721
H.V. PANCHAKSHARAPPA Vs. E.G. ESHWAR

Since it is a quasi criminal charge hence must be proved beyond doubt
in the manner of proving a criminal charge.

IMPROPER CONDUCT :- Improper conduct not amounting to profes-
sional misconduct. What is. Concealment of information from plaintiff cli-
ent about his having conducted a suit on behalf of the defendant. Advocate
filing a suit on behalf of Siddaramma Shetty for partition of suit property
and obtaining injunction against defendants therein. Subsequently, the same
advocate filing a suit for another person, who was not a party to the said
former suit, against Siddaramma Shetty for recovery of a certain amount
and getting the said property attached. However, the advocate not disclos-
ing to the said other person about his having been engaged by Siddaramma
Shetty in former suit. Withholding of the said information, although not a
professional misconduct, held, did not speak well of the conduct of the
said advocate, He should have, according to best traditions of the Bar,
disclosed the said fact to his subsequent client.

94. AGE OF PROSECUTRIX : DETERMINATION OF :-
2000 (3) M.P.H.T. 275
KOMAL CHAND Vs. STATE OF M.P.

As per school certificate date of birth is 9-6-1968. Incident took place
on 25.1.1985. Report of Radiological examination revealed the age over
17 years and below 19 years. Marginal error in age ascertained to be 2
years either side. The trial Court has taken the age of prosecutrix as 18
years. Version of the father of the prosecutrix and the school certificate has
been wrongly discarded by the trial Court. She was below 18 years of age
on the date of incident. Jaya Mala Vs. Home Secretary, Government of J
& K, AIR 1982 SC 1297 referred to.

Paragraph 10 and 11 of the judgment is reproduced :- '

The important point for determination so as to find out the guilt of the
accused persons is what was the age of the prosecutrix on 25-4-1985.
From the prosecution evidence, it is apparent that in Ex p-4, the date of
birth of Neeta Khare is mentioned as 9-6-1968. Thus, she was aged 16
years 10 months and 16 days on the date of the incident. on 1-12-1987 the
report of Radiological examination of Neeta was accepted by the accused
persons as admitted document and was marked by the Court as Ex. P-16.
It has been mentioned in Ex. P-16 that “epiphysis of upper end radius and
olecranon process fused hence age over 15 years; epiphysis of lower end
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radius and ulna fused hence age over 15 years; epiphysis of lower end
radius and ulna fused hence age over 17 years; epiphysis of iliac crest not
fused hence age below 19 years”.

The trial Court has taken the view that Neeta has been proved to be 18
years of age, hence offence of kidnapping is not made out and charge
under Section 366-A was not framed. The doctor who gave opinion regard-
ing age was not examined in the case for the reason that the accused had
accepted the Radiologist's medical opinion. It may be seen that in the case
of Jaya Mala Vs. Home Sect. Govt. of J & K, AIR 1982 SC 1297, it has
been held that in the case of radiological test, margin of error in age ascer-
tained is two years on either side. In the present case, there was abso-
lutely nothing on record to discard the version of the father of the prosecutrix
that her date of birth was 9-6-1968. Thus, the School certificate has been
wrongly discarded by the trial Court.

NOTE:- Judicial Officers are requested to go through the whole judg-
ment as it is of general importance.

5. ARBITRATION ACT (OLD), SECTION 34 : SUBMITTING TO THE JU-
RISDICTION OF THE CIVIL COURT :
(1999) 1 SCC 703
HOMBANANA NAGAPPA Vs. F.C.I.

Since no steps had been taken under S. 34 of the Arbitration Act, 1940
defendant should be deemed to have submitted to jurisdiction of civil court.

NOTE:- Judicial Officers are requested to go through the Ruling
Bansidhar Narayan Jee Vs. E.B. Sukhia, 1957 JLJ 70 in which it was
held that orally asking time to file written statement is taking step in the
proceeding. It is well said by the Authorities that taking any step in the
proceedings means some step which indicates an intention on the part of
a party to the proceedings that he desires that the action should proceed
and has no desire that the matter should be referred to arbitration. Making
even an oral application for time to file a written statement is taking step in
the proceedings.

Judicial Officers are requested to go through the whole judgment of
that case also.

[ ]
119. ARBITRATION AND CONCILIATION ACT, 1996, SECTIONS 7 AND
8 : REFERENCE TO ARBITRATION AT APPEAL STAGE, LAW
STATED :-

(2000) 4 SCC 539
P. ANAND GAJAPATHI RAJU Vs. P.V.G. RAJU

The Court in appeal can refer parties to arbitration under S. 8 even
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where arbitration agreement is entered into during pendency of the ap-
peal, so long as the agreement meets the requirements of S. 7 However, in
the absence of an arbitration agreement, there is no provision in the Act
whereby court may refer the matter to arbitration.

ARBITRATION AND CONCILIATION ACT, SECTIONS 8 AND 85 : EF-
FECT OF ARBITRATION DURING TENDENCY OF A CASE :-

Once the matter is referred to arbitration, proceedings in civil action
stand disposed of. There'is no question of stay of such proceedings pend-
ing the conclusion of arbitration. After reference all rights, obligations and
remedies of parties would be governed by the new Act, including the right
to challenge award.

ARBITRATION AND CONCILIATION ACT, Ss. 2 (E). 8,34 AND 42 :- CHAL-
LENGE OF AWARD BEFORE WHOM :-

The Court as defined under S. 2 (e) and not the court to which applica-
tion under Section 8 was made is competent to decide the award chal-
lenged.

°
85. ARBITRATION ACT, 1940, SECTION 14 (2), 17 AND 30 : NOTICE
OF AWARD TO THE PARTIES :-
2000 (2) JLJ 61
RAMESHWAR Vs. UNION OF INDIA

Notice of award need not be given in writing. Oral notice to the counsel
for parties is sufficient. Once the notice was given regarding filing of award
to the parties no application for setting aside the award filed within 30 days
as provided under S. 30, the award becomes final and judgment has to be
pronounced upon it. If objection is filed within time opportunity of hearing
should be given to the parties. If there is no application for setting aside
the award passed before the prescribed time, the Court is justified in pass-
ing judgment and decree under S. 17. Such judgment cannot be termed as
ex-parte judgment.

24. ARBITRATION ACT, 1940, SECTIONS 8 AND 39 : DEATH OF CO-
ARBITRATOR EFFECT :-
2000 (4) M.P.H.T. 35
CHANDMAL Vs. JHAMAKLAL

Surviving arbitrator continuing arbitration proceedings on death of co-
arbitrator and passing award individually. The High Court held that the award
would be nullity.
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86. COURT FEES ACT, SECTION 7 (IV) (C) (D) AND 7 (V) : SUIT FOR
DECLARATION OF TITLE AND PREVENTIVE INJUNCTION:-
2000 (2) JLJ 75 :
SHANTI DEVI (SMT.) Vs. RADHESHYAM

Relief of injunction not consequential to the declaration. Suit falls un-
der these provisions. Advalorem court-fees not payable. Person in settled
possession filing suit for declaration of title and injunction. Provisions un-
der S. 7 (iv) (c) not applicable. The party may put any valuation. The relief
claimable independently. It is not consequential. The land was in posses-
sion of Tahsildar. Suit by public trust by declaration of its right to posses-
sion, ad-volorem Court-fees need not be paid, 1991 JLJ 471 relied on.

30. CONSUMER PROTECTION ACT, SECTIONS 2 (1) (c), (d), (g), (o),
3,11,T0O 14,17, 21, 22 : DEFICIENCY IN SERVICE :-
(2000) 4 SCC 91
PATEL ROADWAYS LTD. Vs. BIRLA YAMAHA LTD.

Complaint before consumer disputes redressal agencies against com-
mon carrier alleging loss of or damage to goods entrusted to it for transpi-
ration is maintainable. Proceedings before National Commission comes
within the term suit.

WORDS AND PHRASES : WORD “SUIT” EXPLAINED : CARRIERS ACT,
SECTION 9 :-

Proceedings under the Act applicable before the Redressal Agencies.
The word "suit” in Section 9 of the Carriers Act includes such proceedings.

The principle of law discussed in the preceding paragraph is applica-
ble in a proceeding before the consumer disputes redressal agency, par-
ticularly the National Commission. The contention that the use of the term
“suit” in Section 9 of the Carriers Act shows that the provision is applicable
only to cases filed in a civil court and does not extend to proceedings be-
fore the National Commission which is a forum to decide complaints by
consumers following a summary procedure cannot be accepted. The term
“suit” is a generic term taking within its sweep all proceedings initiated by a
party for realisation of a right vested in him under law. The meaning of the
term “suit” also depends on the context of its user which in turn, amongst
other things, depends on the Act or the rule in which it is used. No doubt
the proceeding before a National Commission is ordinarily in summary pro-
ceedings and in an appropriate case where the Commission feels that the
issues raised by the parties are too contentious to be decided in a sum-
mary proceeding it may refer the parties to a civil court. That does not
mean that the proceeding before the commission is to be decided ignoring
the express statutory provisions of the Carriers Act (Section 9) in a pro-
ceeding in which a claim is made against a common carrier as defined in
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the said Act. Accepting such a contention would defeat the object and pur-
pose for which the Consumer Pratection Act was enacted. A proceedings
before the National Commission comes within the term “suit”.

27. CONSTITUTION OF INDIA, DUTY OF THE APPELLATE COURT :
ARTICLE. 226 : / SUMMARY DISMISSAL/ORDER BY THE HIGH
COURT :- :

(2000) 4 SCC 34
SUDARSHAN NATH Vs. STATE OF PUNJAB

Even where Hihg Court approves of a detailed and properly- reasoned
lower court judgment, High Court ought to disclose its own mind and give a
speaking order. High Court ought not to merely reject the writ petition in a
laconic and cryptic order.

® .
53. CONSTITUTION OF INDIA, ARTICLE 32 AND 214 : BENCHES OF
HIGH COURTS IN OTHER DISTRICTS OF THE STATE- DEMAND
BY BAR ASSOCIATIONS :- MAINTAINABILITY OF WRIT PETITION:-
(2000) 6 SCC 715
FEDERATION OF BAR ASSOCIATIONS IN KARNATAKA Vs.
UNION OF INDIA

Writ petition cannot be maintained if there is no-infringement of any
Fundamental Right. Petitioner, the Federation of Bar Associations in
Karnatak in an accredited representative of litigants of Karnataka, seeking
writ of mandamus to Union of India for establishing a Bench of High Court
at a suitable place in northern Karnataka apart from its principal seat at
Bangalore. Whether a Bench outside the principal seat of the High Court
should be established or not opinion of Chief Justice of High Court regard-
ing, is of prime importance. He has to form his opinion after considering
the views of colleague Judges. Plea of distance for the litigants not deci-
sive. Burden on the exchequer and functional efficiency of the High Court
cannot be ignored. Precedent of Benches in other High Courts also not
decissive.

®

121. CONSUMER PROTECTION ACT, 8. 2 (1) (D) AND CARRIERS ACT,
Ss. 6,8, AND 9 AND CONTRACT ACT, Ss. 151 AND 152 : DEFECT
IN SERVICE :-
(2000) 4 SCC 553
NATH BROS. EXAM INTERNATIONAL LTD. Vs. BEST ROADWAYS
LTD.

Goods entrusted to common carrier for transportation. Question of li-
ability of common carrier, it was held, would be governed by Carriers Act.
Sections 151 and 152 of the Contract Act are not applicable.
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With the.courtesy of Eastern Book Company, Lucknow, the following
portion is reproduced :

Liability is same as that of an insurer. Carrier has to take due care of
the goods as he would have taken of his own goods. He would be liable for’
the loss or damage cause to the goods due to his own negligence or crimi-
nal act or that of his agent or servants, notwithstanding any special con-
tract limiting his liability as envisaged under S. 6 of the Carrier Act. Even if
the foods were Booked with the carrier “at owner’s risk”, that would nof
exempt.the carrier from his own negligence or that of his agent or servants.-
In a suit filed for recovery of damages, burden will not lie on the plaintiff
owner to prove that the loss or damage to the goods was caused owing to
negligence or criminal act of the carrier or his agent or, servants by virtue
of S. 9 of Carriers Act. Only exception to the carrier's liability is where the
loss or damage is caused due to an act of God or enemies of the State.
Goods booked by appellant with respondent common carrier “at owner’s
risk” for transportation. Goods while stored in godown destroyed by fire.
Claim petition was filed by appellant before National Commission alleging
deficiency in service. National Commission not giving its findings on sev-
eral disputed questions of fact which were relevant in deciding the case.
commission dismissing the petition of the appellant taking the view that
respondent would not be liable as it had taken all possible care which was
expected of it as a carrier. It was held, this was not the correct approach.
Case was remanded to National Commission for disposal afresh.

122. CONSUMER PROTECTION ACT, SECTIONS 14 (1) (D) AND 2 (G)
AND CARRIERS ACT, SECTION 9 : NEGLIGENCE ON THE PART
OF THE COMMON CARRIER :-
(2000) 5 SCC 78
ECONOMIC TRANSPORT ORGANISATION Vs. DHARWAD DISTT.
KHADI GRAMUDYOG SANGH

Negligence on the part of the common carrier, whom goods entrusted
for transportation. There was a complaint before the District Forum seek-
ing compensation. The burden of proof was explained by the Supreme Court.
The common law principle underlying S. 9 of Carriers Act would apply.
Accordingly the complainant can discharge the initial onus, even if it is laid
on him under S. 14 (1) (d) by relying on S. 9 of the Carriers Act. The burden
of proof would then shift on the carrier, who would be required to prove
absence of negligence.

The whole judgment is reproduced:

1. The petitioneris a common carrier governed by the Carriers Act, 1865.
It contends that under Section 14 (1) (d) of the Consumer Protection
Act. 1986 the Consumer Fora can direct payment of compensation to
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the consumer for loss or injury suffered by the consumer due to the
“negligence” of the opposite party and hence the burden of proof is on
the complainant. It is contended that Section 9 of the Carriers Act which
imposes burden on the defendant or the common carrier to prove ab-
sence of negligence cannot therefore be applied so as to shift the onus
to the carrier to prove absence of negligence.

In view of the recent judgment of this Court dated 28-3-2000 in Patel
Roadways Ltd. V. Birla Yamaha Ltd. (2000) 4 SCC 91 we are of the
view that the liability of the common carriers is that the insurer. It was
held there that Section 9 of the Carriers Act, 1865 applies to matters
before the Consumer Fora under the Consumer Protection Act. It was
also held that the pnncrple underlying Section 9 of the said Act relating
to burden of proof is a principle of common law and has been incorpo-
rated in Section 9 of the Carriers Act. Even assuming that Section 9 of
the Carriers Act, 1865 does not apply to the cases before the Con-
sumer Fora under the Consumer Protection Act, the principle of com-
mon law above-mentioned gets attracted to all these cases coming up
before the Consumer Fora. Section 14 (1) (d) of the Consumer Protec-
tion Act has to be understood in that light and the burden of proof gets
shifted to the carriers by the application of the legal presumption under
the common law. Section 14 (1) (d) has to be understood in that man-
ner. The complainant can discharge the initial onus, even if it is laid on
him under Section 14 (1) (d) of the Consumer Protection Act, by rely-
ing on Section 9 of the Carriers Act. It will therefore be for the carrier to
prove absence of negligence. It has been held in like circumstances
that a defendant in a suit on the basis of a negotiable instrument can
discharge the onus lying on him under Section 118 of the Negotiable
Instruments Act by relying on another presumption under Section 114
of the Evidence Act under which if a plaintiff does not produce the
accounts in his personal custody an adverse inference can be drawn
. against the plaintiff. (Kundan Lal Railaram v. Custodian, Evacuee
Property AIR 196L SC 1316).

With the above observations and following the abovesaid judgment in
the case of Patel Roadways we dismiss the special leave petitions ac-
cordingly.

®

123. CONSUMER PROTECTION ACT, SS. 2 (1) (O) AND 2 (1) (D) : THE

WORDS “SERVICE” AND “CONSUMER”, SCOPE OF :-
(2000) 5 SCC 122
VIMAL CHANDRA GROVER Vs. BANK OF INDIA

The granting of over draft facilities to its customer by a bank amounts

to providing of service. A customer pledging shares with the bank to get
overdraft facilities is a “consumer” and implementation of his request to the
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bank to sell part of the pledged shares_ for clearing the overdraft. when
agreed to by the bank, it was held, became part of such service.

CONSUMER PROTECTION ACT, SECTION 2 (1) (G) & (0), 14 AND 18 :
DEFICIENCY IN SERVICES EXPLAINED :-

Delay in acting upon pledger's request to sell the pledged articles re-
sulting in ioss. Bank sanctioning to the appellant an overdraft limit against
pledge of shares worth Rs. 200 each. Subsequently, the value per. share
rising to Rs. 2400. At this stage, in order to liquidate the overdraft, the
appellant requesting the Bank, which in turn agreeing, to sell part of the
pledged shares. However, the Bank selling the shares after a delay of sev-
eral months (nine months in this case) and by that time the value per share
dropping to Rs. 700 each and resulting in a huge loss (amounting to Rs.
5,09,037.47 in this case) to the appellant.:In such circumstances it was
held there was deficiency of service on account of negligent conduct of the
Bank. Hence, the Bank directed to pay within 4 weeks the said amount
with interest @ 11% p.a. from the first day of month immediately following
the date of sale with further direction that in case of default the Bank would
be liable to pay further interest @ 18% p.a. Moreover, since timely sale of
the shares would have enabled the appellant to clear his overdraft account,
the Bank restrained from recovering interest on the balance in this account
from the date of filing of complaint by the appeilant before the National
Commission. Under Sections 172 to 177 it was held Banks must process
requests of its customers within a reasonable time. Diligence and prompt-
ness are necessary.

CONSTITUTION 'OF INDIA, ARTICLE 136 : PLEADINGS/NEW PLEA,
PERMISSIBILITY :-

It was held that it can be allowed to be raised if it involves a pure
question of law going to the root of the case, but not if it is in respect of the
jurisdiction of the court below.

98. C.P.C., SECTION 73 (3) : DOCTRINE OF PRIORITY AND CONSTI-
TUTION OF INDIA, ARTICLE 372 (1) :-
(2000) 5 SCC 694
DENA BANK Vs. BHIKABHAI PRABUDAS PAREKH & CO.

Rule of common law that the Crown or State's right to recover arrears
of tax due to it is to'be given priority over the right of private persons to
recover private debts from an assessee. The word ‘law in force’ explained.

The principle of prioirty of government debts is founded on the rule of
necessity and of public policy. The basic justification for the claim for prioirty
of State debts rests on the well-recognised principle that the State is enti-
tled to raise money by taxation because unless adequate revenue is re-
ceived by the State, it would not be able to function as a sovereign Govern-
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-ment at all. It is essential that as'a sovereign, the State should be able to
discharge its primary governmental functions and in order to be able to
discharge such functions efficiently. it must be in possession of necessary
funds and this consideration emphasises the necessity and the wisdom of
conceding to the State, the right to claim priority in respect of its tax dues.
The arrears of tax due to the State can claim priority in respect of its tax
dues. The arrears of tax due to the State can claim priority over private
debts and this rule of common law amounts to law in force in the territory of
British India at the relevant time within the meaning of Article 372 (1) of the
Constitution of India and therefore continues to be in force thereafter. On
the very principle on which the rule is founded, the priority would be avail-
able only to such debts as are incurred by the subjects of the Crown by
reference to the State’s sovereign power of compulsory exaction and would
not extend to charges for commercial services or obligation incurred by the
subjects to the State pursuant to commercial transactions.

Builders Supply Corpn. v. Union of India, AIR 1965 SC 1061 : (1965)
56 PTR 91, followed Collector of Aurangabad v. Central Bank of India,
AIR 1967 SC 1831 : (1968) 21 STC 10, relied on by implication

Bank of India v. John Bowman, AIR 1955 Bom 305; Manickam
Chettiar v. ITO, AIR 1938 Mad 360 : ILR 1938 Mad 744 (FB); People
Bank of Northern India Ltd. v. Secy. of State for India, AIR 1935 Sind
232; Vassan Bai Topandas v. Radhabai Tirath Das, AIR 1933 Sind 368,
approved

However, the Crown’s preferential right to recovery of debts over other
creditors is confined to ordinary or unsecured creditors. The common law
of England or the principles of equity and good conscience (as applicable
to India) do not accord the Crown a preferential right for recovery of its
debts over a mortgagee or pledgee of goods or a secured creditor. It is
only in cases where the Crown’s right and that of the subject meet at one
and the same time that the crown is in general preferred. Where the right of
the subject is complete and perfect before that of the King commences, the
rule does not apply, for there is no point of time at which the two rights are
at conflict, nor can there be a question which of the two ought to prevail in
a case where one, that of the subject, has prevailed already. '

4. C.P.C., SECTION 11, RES JUDICATA : CONSTRUCTIVE RES
JUDICATA :-
(1999) 1 SCC 693
VIJAYABAI Vs. SHRIRAM TUKARAM

It is not permissible for parties to raise an issue inter so where such
issue is/was already decided in earlier proceeding under the same statute.
Even if res judicata in the strict sense be not applicable, its principle would
be applicable. Parties who are disputing now, if they were parties in an
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early proceeding under this very Act raising the same issue, would be
stopped from raising such an issue both on the principle of estoppel and
constructive res judicata.

11. C.P.C., SECTION 11 EXPLN. VIl AND INDIAN SUCCESSION.ACT,
SECTIONS 373, 381 AND 387 : RES JUDICATA : DECISION OF A
COURT OF LIMITED JURISDICTION : EFFECT OF :- :
(2000) 6 SCC 301 '

MADHAVI AMMA Vs. KUNJIKUTTY

Decision regarding grant of succession certificate made in proceed-
ings under S. 373 of Succession Act would not bar any party to the said
proceedings to raise the same issue in a suit for partition filed in a civil
court. Such decision is not final between the parties and Section 387 of
Succession Act takes the decision outside the purview of Expin. VIII to
Section 11. The Res Judicata is based on the decision on an issue and not
mere finding on an incidental question to reach such decision, which oper-
ates as res judicata.

Findings incidentally records on issues not raised, held, not covered.
Decision regarding grant of succession certificate under, held, cannot be
construed as final decision on the issue between the parties. The word
“good faith” appearing in Section 381 of the Succession Act was explained
by the Supreme Court.

Any adjudication made under part X which includes S. 373 does not
bar raising of the same question between the same parties in any subse-
quent suit or proceedings. ’

Sections 381 and 387 of the Indian Succession Act are reproduced for
ready reference:

SECTION 381 : EFFECT OF CERTIFICATE :-

Subject to the provisions of this Part, the certificate of the District Judge
shall, with respect to the debts and securities specified therein, be conclu-
sive as against the persons owing such debts or liable on such securities,
and shall, notwithstanding any contravention of section 370, or other de-
fect, afford full indemnity to all such persons as regards all payment made,
or dealings had, in good faith in respect of such debts or securities to or
with the person to whom the certificate was granted.

SECTION 387 : EFFECT OF DECISIONS UNDERTHIS ACT, AND LIABIL-
ITY OF HOLDER OF CERTIFICATE THEREUNDER :-

No decision under this Part upon any question of right between any
parties shall be held to bar the trial of the same question in any suit or in
any other proceeding between the same parties, and nothing in this Part
shall be construed to affect the liability of any person who may receive the
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whole or any part of any debt or security, or any interest or dividend on any
security, to account therefore to the person lawfully entitled thereto.

91.. C.P.C,, SECTIONS 151,152 AND 153 READ WITH M.V. ACT, 1988 :-

2000 A.N.J. 389 (S.C.)
UNITED INDIA INSURANCE CO. LTD. Vs. RAJENDRA SINGH

Claims Tribunal awarded Rs. 3,565,000 to father & Rs. 1,52,000 to son
on the finding that driver of car was negligent awards become final as no
appeal was filed by owner of car and Insurance Company. After inquiry sub
inspector of police filed a report that claimants received injuries when-a
trailor tractor slipped into a pit and not in a car accident. On the basis of
report insurance company filed petition praying for recall of award. Petition
dismissed. Writ petition also dismissed by High Court as not maintainable.
The Supreme Court held that no Court or Tribunal can be regarded as
powerless to recall its own order if it is convinced that the order was wan-
gled through fraud or misrepresentation of such dimension as would affect
the very basis of the claim.

93. C.P.C.,0.22,R.10 AND SECTION 115 R/W 0. 22 R.3 AND 0. 22 R.
4 AND T.P. ACT, SECTION 109 : RIGHT TO OWN, POSSESS AND
ENJOY THE GOODS IN CASE OF SELLER PURCHASER :
LIMITATION, NO LIMITATION :-

2000 (3) M.P.H.T. 272
SITARAM DUA Vs. SARASWATI DEVI

Paragraph 5 of the judgment is reproduced:-

5. Order 22, Rule 10 provides for substitution or for correction of the
records in case of assignment, creation or devolution of any interest
during the pendency of the suit. Order 22, Rule 3 C.P.C. says that if the
right to sue survives in favour of the remaining plaintiff/plaintiffs or the
L.Rs. of the deceased plaintiff, then the suit can be continued by such
L. Rs. Order 22, Rule 4 provides that if the plaintiff has a living right
and the right to sue survives in his favour against the remaining de-
fendants and/or against the L.Rs. of the deceased defendant, then they
can continue with the suit after substitution of the names of the L.Rs.
Order 22, Rule 10 C.P.C. talks of a different situation. Order 22, Rule
10 is not dependent upon the death of a plaintiff or a defendant. It
simply provides that in cases of assignment, creation or devolution of
any interest during the pendency of the suit, the suit may be continued
by such assignee of the rights with the permission of the Court. If pro-
visions of Order 22, Rule 10 C.P.C. are appreciated in their true per-
spective, it would clearly appear that if certain rights are assigned in
favour of somebody or an interest is created or an interest devolves
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upon a person in the property, then such person can continue. with the
suit with the leave of the Court. In the present case, right to own, pos-
sess and enjoy the property has been assigned by Gurudeosingh in
favour of the present applicant. The right would certainly include the
interest for which deceased Gurudeosingh was contesting before the
Civil Court. During the lifetime of Gurudeosingh, these assignees could
always come to the Court and seek leave of the Court to continue with
the suit. The fact would hardly make any difference if such persons
who come to the Court after the death of Gurudeosingh. Unlike Order
22, Rule 3 or Rule 4 C.P.C. which provide for 90 days’ limitation, Order
22, Rule 10 C.P.C. does not provide for any limitation. It is the choice
and sweet will of the assignee of the right to come and contest. If he
comes and makes an application for his being joined as a party in the
suit, the Court may grant the leave, but if he does not come and join
the proceedings, then the Court cannot compel the original plaintiff to
bring them on record. The Court may dismiss the suit because at that
stage, the plaintiff before the Court who had already assigned his rights,
would have no cause of action or interest in the property to continue
with the suit. In the instant case, before the suit could be dismissed,
the present non-applicants came to the Court and made an application
for their substitution on the strength of the assignment. If they are the
real assignees, they are certainly entitled to be brought on record un-
der O. 22, R. 10 CPC.

'10. C.P.C.,0.12R.6 (1) AND 0.8 R. 5 (1)
2000 (2) JLJ 233
MUNIR VS. RAMESH UTWAL

The Trial Court should not have relied on O. 12 R. 6 (1) CPC for pass-
ing a decree. This was not a case where the decree could be passed
straightway by referring and relying on O. 12 R. 6 (1). This was fit case
where despite the written statement being that of mostly admission, the
trial Court should have exercised its powers conferred under Order 8 Rule
5 (1) proviso and called upon the plaintiff to prove the case independent to
that of written statement.

TORT : DAMAGES : PROOF REQUIRED :-

Claim of damages for malicious prosecution. Plaintiff has to prove case
by cogent oral and documentary evidence. The whole judgment is repro-
duced :

1. The defendant has felt aggrieved by the impugned judgment and de-
cree dt. 28-11-90 passed in C.S. No. 37-B/90. By impugned judgment
the learned trial judge has passed a decree for Rs. 1 lac. The back-
ground under which the impugned decree came to be passed need
mention to appreciate the grievance urged.
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Respondent (plaintiff) is a sweeper working in one hospital at Indore
on a monthly salary of Rs. 325. He belongs to schedule cast.

Respondent (plaintiff) filed a suit against the appellant (defendant) in
forma pauperise claiming compensation/damages of Rs. 1 lac. It was
alleged in the plaint that appellant (defendant) alongwith one Chandu
Rokde lodged on 20-8-87 one false complaint against the respondent
(plaintiff) purporting it to be under section 341. 394. 506-B. 323. 426
IPC. It was alleged that this complaint was filed by Chandu but it was
done with the help of appellant (defendant). It was further alleged that
respondent (plaintiff) fearing his arrest had to apply for anticipatory
bail and obtained the same under section 438 of CrPC.

It is then alleged that as a result of filing of aforesaid FIR a case was
registered against the respondent (plaintiff) in the Court of Magistrate
but ultimately on 24.4.90 the respondent (plaintiff) was acquitted of
charges.

It is alleged that due to filing of false FIR and false case the respond-
ent (plaintiff) suffered mental pain and agony. His image in the society
got damaged considerably due to which his status was affected.

On the aforesaid pleading the respondent (plaintiff) founded his cause
of action to file suit for claiming damages for the loss of his reputation
society. According to respondent (plaintiff) he has become entitled to
claim a sum of Rs. 1 lac. for the loss of his reputation and damage that
he suffered due to filing of false complaint by Chandu and the appel-
lant (defendant).

The appellant (defendant) filed a written statement and perusal of writ-
ten statement indicates that it was almost a written statement admit-
ting the claim. In other words there was no specific denial of allega-
tions made in the plaint. )

No issues were framed. The plaintiff (respondent) did not enter into
witness box. The trial Court relying on order 12 rule 6 (1) CPC decreed
the suit by observing following.

gferare) ¥ o1 arelar Rifda afhar fed @ e 12 Fam 6 (1) &
3Tld BRI $1 dlaler Ud fdban den ardl & Q¥ d1e $1 7R
fopar don Ia+ T8 T fhar & S9a fawe siauy € fear oma | o
Rerfeorai # a1} &1 a1 IF JATART BT BT B BRI 78] & AR e
A areT A%hd g fhar 2

BATGRY el B are S fhar 9rar ® R a) @ g # ufdarc) @
fawe N fora oaR Srua ok & S 2 |

It is this decree the defendant challenges it by filing the appeal. The
defendant expressed his inabilities to pay adveloram court fees on
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10.

1k

12

1:3.

14.

memo of appeal and hence filed this appeal undet order 44 of CPC.
This Court made inquires with a view to find out whether appellant can
be allowed to prosecute this appeal as indigent person and whether
he has a capacity to pay adveloram court fees. This Court by its order
dt. 15-10-92 exempted the appellant from payment of court fees.

Heard. Shri Solanki, L.C. for the appellant (defendant) and Shri Ganesh
Verma. L.C. for respondent (plaintiff) who has filed his submissions in
writing on 27-4-2000.

Having heard the counsel and perused the record of the case as also
the written submission. | am of ‘the view that this appeal must be al-
lowed and the impugned decree must be set-aside.

In my opinion, the trial Court should not have relied on order 12 Rule 6
(1) ibid for passing a decree This was not a case where the decree
could be passed straight way by referring and relying on order 12 Rule
6 (1) ibid. This was a fit case where despite the written statement be-
ing that of mostly admission. the trial Court should have exercised its
powers conferred under order 8 Rule 5 (1) proviso and called upon the
plaintiff to prove the case independent to that of written statement.
Perusal of plaint allegations even prima facie do not make out a case
of claiming damages muchless to the extent of 1 lakh nor do they even
make out a case of malacious prosecution as accepted in torts. In or-
der to claim damages in a case sought to set up by the respondent
(plaintiff). it is obligatory upon the plaintiff to prove by cogent evidence
both oral as also documentary irrespective of fact whether defendant
has joined issue or not.

In the present case virtually there was no trial. Issues were not framed,
plaintiff did not care to enter in witness box. He did not even file single
document alongwith the plaint or even during pending suit. He even
did not file the copy of so-called judgment which resulted in his acquit-
tal and on which the entire suit was founded. The trial Court just by
referring to order 12, rule 6 in one paragraph referred supra proceded
to decree the suit.

In my opinion. this is a case where the party and in particular the re-
spondent (plaintiff) has simply tried to abuse the judicial process for
his selfish purpose. It is amply clear the way the entire suit was pros-
ecuted which led to passing of impugned decree. The misconceiveness
in the plaint is writ large in its mere reading. The basic allegations in
the plaint are against one Chandu. He is not sued nor made party. The
plaintiff claims to be a sweeper drawing a monthly salary of Rs. 350/- |
fail to appreciate the grievance of respondent (plaintiff) in the entire
allegations which does not make out any case entitling him to claim
damages for the loss of his reputation which can be valued at Rs. 1
lakh.
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15. Thé submission of LC for the respondent (plaintiff) that the appellant
be called upon to pay court fees on memo of appeal is not acceptable
in view of the fact that this issue is already decided against the re-
spondent (plaintiff) and in favour of appellant (defendant) by this Court
on 15-10-92 as referred supra. Comiing to other issues urged by the
respondents in his written submission they are dealt with by me supra
and decided agdinst the respondent (plalntlff) No other issues are urged
except those referred.

16. In view of aforesaid discussion. | am constrained to set a3|de the im-
pugned judgment and the decree and allow the appeal. As a neces-
sary consequence, the suit filed by the respondent stands dismissed.
Since both respondent as also the appellant contested this litigation in
forma pauperise. No cost to either.

NOTE:- The Judicial officers are requested to go through JOTI JOUR-

NAL 2000 Pt. 1 page 33 “31f4®] & AMER A &A1 UIRA HAT" and Tit

Bit No. 1 Balaraj Vs. Sunil (1999) 8 SCC 396 appearing on page 37 of

the JOTI JOURNAL. Judicial Officers are further requested to refer JOTI

JOURNAL 2000 Pt. 1 page 20 “U& Y& Ueproli H fagRoyg fag”

14. Cr.P.C. SECTIONS 227 AND 228 : FRAMING OF CHARGE :-
(2000) 6 SCC 338-DOCUMENT TO BE SEEN BY COURT
STATE OF M.P. Vs. MOHANLAL SONI

At this stage court has to be only prima facie satisfied about existence
of sufficient ground for proceeding against the accused. For this limited
purpose, court can evaluate material and documents on record. But it can-
not appreciate the evidence. In the present circumstances it was held ac-
cused-respondent’s application for production of documents relating to in-
come tax returns or income tax assessment orders which were collected
during course of investigation conducted pursuat to complaint under Sec-
tion 13 (1) (e) r/w Section 13 (2) of Prevention of Corruption Act were wrongly
rejected by trial court in view of relevance of those documents in reaching
court’s prima facie satisfaction.

111. Cr. P.C., SECTION 432 : SENTENCE, ADEQUATE AND SPECIAL
REASONS FOR IMPOSING SENTENCE LESS THAN MINIMUM, EX-
PLAINED :-

(2000) 4 SCC 502
KAMAL KISHORE Vs. STATE OF H.P.

Please refer to State of Punjab Vs. Gurumith-Singh, (1996) 2 SCC
384 and State of Karnataka Vs. Krishnappa, (2000) 4 SCC 75. The
extracts of those judgments referred to in this judgment in paragraphs 19
and 20 are redproduced.
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19,

20.

Thus paragraphs 19 to 24 are reproduced :

In order to support the said reasoning. learned counsel for the ac-
cused relied on the following observations of a two-Judge Bench of
this Court in the State of Punjab v. Gurmit Singh (1996) 2 SCC 384.

“So far as the sentence is concerned, the court has to strike a just
balance. In this case the occurrence took place on 30-3-1984 (more
than Il years ago). The respondents were aged between 21-24 years
of age at the time when the offence was committed. We are in-
formed that the respondents have not been involved .in any other
offence after they were acquitted by the trial court on 1-6-1985.
more than a decade ago. All the respondents as well as the
prosecutrix must have by now got married and settled down in life.
These are some of the factors which we need to take into consid-
eration while imposing an appropriate sentence on the respond-
ents.”

But recently in the State of Karnataka v. Krishnappa (2000) 4 SCC
75 a three Judge Bench of this Court, after referring to the above deci-
sion. restored the sentence of imprisonment for 10 years fixed by the
trial court for the offence under Section 376 of the IPC. The victim in
that case was aged 7-8 years. The High Court in that case had re-
duced the sentence of imprisonment to 4 years. Dr A.S. Anand, C.J.
who authored the judgment of the Bench, had stated thus : (SCC p.
83, para 18)

“The High Court justified the reduction of sentence on the ground that
the accused-respondent was ‘unsophisticated and illiterate citizen be-
longing to a weaker section of the society’; that he was ' chronic addict
to drinking’ and had committed rape on the girl while in a state of ‘in-
toxication” and that his family comprising of ‘an old mother, wife and
children’ were dependent upon him. These factors, in our opinion, did
not justify less than the prescribed minimum. These reasons are nei-
ther special nor adequate. The measure of the victim or the accused.
It must depend upon the conduct of the accused, the state and age of
the sexually assaulted female and the gravity of the criminal act. Crimes
of violence upon women need to be severely dealt with. The socio-
economic status. religion. race, caste or creed of the accused or the
victim are irrelevant considerations in sentencing policy. Protection of
society and detering the criminal is the avowed object of law and that
is required to be achieved by imposing an appropriate sentence. The
sentencing courts are expected to consider all relevant facts and cir-
cumstances bearing on the question of sentence and proceed to im-
pose a sentence commensurate with the gravity of the offence.”

This Court in the said decision noted that :
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21.

22.

23.

24.

“There are no extenuating or mitigating circumstances available
on the record which may justify imposition of any sentence less
than the prescribed minimum on the respondent.”

As Parliament has disfigured the sentence to plummet below the mini-
mum limit prescribed Parliament used the expression “shall not be less
than” which is peremptory in tone. The court has, normally, no-discre-
tion even to award a sentence less than the said minimum. None-theless
Parliament was not oblivious of certain very exceptional situations and
hence to meet such extremely rare contingencies it made a departure
from the said strict rule by conferring a discretion on the court subject
to two conditions. One is that there should be “adequate and special
reasons”, and the other is the such reasons should be mentioned in
the judgment.

The expression “adequate and special reasons” indicates that it is not
enough to have special reasons, nor adequate reasons disjunctively.
There should be a conjunction of both for enabling the court to invoke
the discretion. Reasons which are general or common in many cases
cannot be regarded as special reasons. What the Division Bench of
the High Court mentioned (i.e. occurrence took place 10 years ago
and the accused might have settled in life) are not special to the ac-
cused in this case or to the situations in this case. Such reasons can
be noticed in many -other cases and hence they cannot. Such reasons
can be noticed in many other cases and hence they cannot be regarded
as special reasons. No catalogue can be. prescribed for adequacy of
reasons nor instances can be cited regarding special reasons, as they
may differ from case to case.

As the reasons advanced by the Division Bench of he High Court could
not be supported as adequate and special reasons, learned counsel
for the accused projected an alternative profile in order to support his
contention that there are adequate and special reasons, He submitted
the following; Shishna Devi (PW 2) had since been married to another
person and she is now mother of children and is well-settled in life. The
accused was aged 23 when the offence was committed and now he is
34, but he remains unmarried. He says that on two occasions his mar-
riage had reached the stage of engagement but both had to be dropped
off before reaching the stage of marriage due to the social stigma and
disrepute which surrounded him. These are the reasons which he ad-
vanced for extending the benefit of the proviso.

Those circumstances pleaded by him are not special reasons for tiding
over the legislative mandate for imposing the minimum sentence. We,
therefore, enhance the sentence for the offence under Section 376 IPC
to imprisonment for 7 years.

°
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112. Cr. P.C., SECTION 354, MENTION OF SECTION IN JUDGMENT EX-
PLAINED :-
(2000) 4 SCC 603
NARINDER SINGH Vs. STATE OF PUNJAB-

Mention of the particular section of the statute (S. 34 IPC in this case)
not necessary to convict a person. If ingredients of the section are present,
conviction can be made.

I.P.C. SECTION 34 :- Mention of this section in the Judgment is not the
requirement of law for conviction if the ingredients of the section are present.

I.P.C., SECTION 34 AND 302:- DEATH CAUSED BY STABBING:-

Death caused by stabbing. For bringing a case under S. 34 it is not
relevant as to who in fact inflicted the fatal blow. While one accused hold-
ing the deceased, the other accused stabbing with kirpan on neck of the
deceased resulting in his death. Accused who actually inflicted the injury
convicted under S. 302 while the accused who had held the deceased con-
victed under Ss. 302/34. It was held that the conviction was justified.

18. Cr.P.C., SECTION 164, CONFESSION RECORDING OF - INFLU-
ENCE :-
(2000) 6 SCC 269
STATE OF MAHARASHTRA Vs. DAMU

Merely because a person is produced from police custody before Mag-
istrate for recording confession, held, such confession cannot be discred-
ited. Magistrate is not to record the confession until the lapse of such time,
as he thinks necessary to extricate the accused's mind completely from
fear of the police to have the confession in his own way by telling the Mag-
istrate the true facts. The geographical distance between the sub-jail and
police station, mere fact that the sub-jail, in which the accused was in-
terred, was located adjacent to the police station, held not sufficient to
infer police control over the accused. The CJM had not nominated the Judi-
cial Magistrate of the Taluk where the accused was locked up in sub-jail
and instead nominated another Judicial Magistre, held, not sufticient to
vitiate the recording of confession. There could have been a variety of rea-
sons for the CJM for choosing a particular Magistrate to do the work. It is
not relevant, Source from which investigating officer came to know about
the accused's willingness to make confession. 1.O. can have different
sources to know the facts and is not obliged to state in court the same,
particularly in view of the ban contained in S. 162 Cr.P.C.

EVIDENCE ACT, SECTION 28 : RETRACTED CONFESSION EFFECT

An accused can be convicted on the basis of his confession recorded
under Section 164 even though he retracted in later on. Ratio of the deci-
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sion in Kashmir Singh Vs. State of M.P., AIR 1952 SC 159 that confes-
sion cannot be made the foundation of conviction was rendered in the con-
text of considering the utility of that confession as against a co-accused in
view of Section 30 of the Evidence Act. However, usually courts require
some corroboration to the confessional statement. Supreme -Court distin-
guished Kashmir Singh’s case and followed Sarwan Singh Vs. State,
AIR 1957 SC 637 and Kehar Singh Vs. State (1988) 3 SCC 609 : 1988 SC
1883.

APPRECIATION OF EVIDENCE : CRIMINAL TRIAL : WITNESSES :-

Even a related minor incident from the past may revive in his mind
when later he hears about the occurrence of the crime. It is possible to
recall old minor incidents on later stage realising their possible conse-
quences. Playmate aged 11 years deposing as to last time she played to-
gether with the deceased three years ago. Not improbable since the body
of the deceased was recovered thereafter.

CIRCUMSTANTIAL EVIDENCE :- CRIMINAL TRIAL : CIRCUMSTANCES
PROVIDING LINK :-

Blood found sticking on the outer side of the article which was recov-
ered from the house of the accused. When examination under Section 313
Cr. P.C., the accused simply denied even the recovery of the article. It was
held that when it was known that there was blood on the pitcher, it was for
the accused to explain how it was there and when he denied even the
seizure of the pitcher, such denial would be sufficient to provide a missing
link to the chain of circumstances.

EVIDENCE ACT, SECTION 21 : OPINION OF ACCUSED RELEVENCY
OF

“Fact... discovered” does not comprehend recovery of object. It com-
prehends the place from which the object was produced and the knowl-
edge of accused about it. Information to be admissible must distinctly re-
late to the fact discovered. S.27 is based on.the doctrine of confirmation by
subsequent events. Subsequent to recovery of the dead body from a ca-
nal, statement made by accused before investigating officer that the dead
body was carried by him and the co-accused on the latter's motorcycle and
thrown in the canal. Recovery of other articles in such case 1.0. said to
have discovered the fact that accused carried the dead body to the canal
on the motor cycle of the accused and therefore the opinion given by the
accused in that regard was admissible.

EVIDENCE ACT, SECTION 10 : CONSPIRACY:-

Condition for applicability of. Provision based on principle of agency.
When on the basis of confession made by one of the four accused there
appear reasonable grounds to believe that all the accused persons had
conspired together to commit the alleged offence, then whatever the co-
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accused said and did in reference to their common intention, as stated in
the confessional statement. would be relevant under S. 10 as against the
co- accused also.

PENOLOGY :- QUANTUM OF SENTENCE : RAREST OF RARE CASES :
MURDER TRIAL :-

Abduction and triple infanticide for the blood of the deceased kids to
propitiate the gods to reveal the spot beneath which a treasure trove was
believed to have been embedded. Looking at the horrendaus acts commit-
ted by the accused, it can doubtlessly be said that this is an extremely rare
case. Nonetheless, a factor which looms large in this case is that the ac-
cused genuinely believed that a hidden treasure trove could be winched to
the surface by infantile sacrifice ceremonially performed. It is germane to
note that none of the children were abducted or killed for ransom or for
vengeance or for committing robbery. It was due to utter ignorance that
these accused became so gullible to such superstitious thinking. Of course,
such thinking was also motivated by greed for gold. Even so, the normal
punishment prescribed for murder as for these accused would be prefer-
able. Accordingly, while restoring the sentence passed by the trial court in
respect of other counts of offences, it is ordered that the accused shall
undergo imprisonment for life for the offence under Section 302 read with
S. 34 IPC.

28. Cr.P.C., SECTION 299 (1) AND EVIDENCE ACT, SECTION 33 :
EVIDENCE OF WITNESSES RECORDED IN ABSENCE OF AC-
CUSED : EFFECT :-

(2000) 4 SCC 41
NIRMAL SINGH VS. STATE OF HARYANA

Evidence of witnesses recorded in the absence of the accused under
Section 299 (1) is an exception to Section 33 of the Evidence Act and
therefore, all the conditions precedent for utilising such evidence viz. (1)
accused absconding; and (2) “deponent is dead or incapable of giving evi-
dence or cannot be found or his' presence cannot be procured...” must be
established by the prosecution. First condition proved by prosecution in
this case as regards the second condition, prosecution case was that sum-
mons were issued but process-server reported that the deponents were
dead. The trial Court did not record its conclusion that on material it was
satisfied that the deponents were dead. However, High Court, having re-
gard to the original records, finding that the factum of death of the deponents
was proved. In view of the appellate court’s finding, it was held by the
Supreme Court that the pre-conditions of S. 299 (1) satisfied.

NOTE:- Judicial Officers are requested tc go through the provisions of
Section 299 and in particular the terminology regarding the opening sen-
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tence of Section-299 Cr.P.C., “If it is proved that an accused person has
absconded....” Therefore, it is for the Court to satisfy on the proof avail-
able. Please go through the commentary of Section 299 (1) written in
Sohani’s The Code of Criminal Procedure.

STATUTE LAW : EXCEPTIONS :- CONDITIONS TO BE COMPLIED WITH
CIVIL AND CRIMINAL PRACTICE :-

All conditions prescribed by the statute law must be satisfied.
@

115. Cr.P.C., SECTION 311 : RECALLING OF WITNESSES :-
2000 (3) M.P.H.T. 136
Smt. REKHA SHARMA Vs. RAMESH CHANDRA SHARMA

The respondents were facing trial for offence under Ss. 406 and 420
I.P.C. The petitioner is the complainant. The prosecution filed an applica-
tion under S. 311 Cr.P.C. for recalling the petitioner to examine her signa-
ture on the original document. The Magistrates thought it fit that her recall-
ing is necessary but the application was rejected on the ground that pros-
ecution could not produce evidence within stipulated time as observed by
the Supreme Court in Raj Deo Sharma’s case. Magistrate also closed the
prosecution case. It was held that powers under S. 311 Cr.P.C. are not
curtailed by Raj Deo Sharma’s case. These can be invoked by the pros-
ecution even if prosecution evidence is closed. The petition was allowed
and the Court was directed to reconsider the matter.

116. Cr.P.C. SECTION 227 : FRAMING OF CHARGE, CONSIDERATION:-
2000 (3) M.P.H.T. 164 (SC)
STATE OF M.P. Vs. S.B. JOHARI

The basic principle is “evidence even if accepted on its face value when
does not disclose existence of alleged offences, then only charge can be
guashed”. But evidence need not be appreciated or weighed to decide
whether it is sufficient or not for conviction. Limited inquiry should be made
to find out whether prima facia case exists. In a criminal conspiracy infer-
ence is to be drawn on the circumstantial evidence available on record.
The order of the High Court was set aside. Niranjan Singh Karam Singh
Punjabi etc. Vs. Jitendra Bhimraj Bijjayya and others etc., (1990) 4
SCC 76 referred to.

117. Cr.P.C. SECTION 197 : SANCTION, CONSIDERATIONS FOR AND
WHEN REQUIRED LAID DOWN :-
(2000) 5 SCC 15
GURU SHANKAR PRASAD Vs. STATE OF BIHAR

Sanction for prosecution of public servant. Conditions precedent for
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invoking it under S. 192. Whether he committed an offence while acting or
purporting to act in discharge of his official duty. Test to-determine is whether
the alleged action which constitutéd an offence has a reasonable and ra-
tional nexus with the official duties required to be discharged by the public
servant. If answer is in affirmative then sanction for his prosecution is re-
quired to be obtained. Appellant in his official capacity as Sub-Divisional
Magistrate going to the place of the complainant for the purpose of re- °
moval of encroachment from Govt.. land and in exercise of such duty he
allegedly entering the chamber of the complainant, using filthy language
and dragging him out of his chamber. It was held, the act alieged had a
reasonable nexus with the official duty of the appellant. Hence no criminal
proceedings could be initiated against the appellant without obtaining sanc-
tion.

Paragraphs 7, 8 and 14 are reproduced :-

Section 197 Cr.P.C. affords protection to a Judge or a Magistrate or a
public servant not removable from his office save by or with the sanction of
the Government against any offence which is alleged to have been com-
mitted by him while acting or purporting to act in the discharge of his offi-
cial duty. The protection is provided in the form that no court shall take
cognizance of such offence except with the previous sanction of the Cen-
tral Government or the State Government as the case may be. The object
of the section is to save officials from vexatious proceedings against Judges,
Magistrates and public servants but it is no part of the policy to set an
official above the common law. If he commits an offence not connected
with his official duty he has no privilege. But if one of his official acts is
alleged to be an offence, the State will not allow him to be prosecuted
without its sanction. Section 197 embodies one of the exceptions to the
general rules laid down in Section 190 Cr.P.C., that any offence may be
taken cognizance of by the Magistrate enumerated therein. Before this sec-
tion can be invoked in the case of a public Before this section can be in-
voked in the case of a public servant two conditions must be satisfied i.e.
(1) that the accused was a public servant who was removable from his
office only with the sanction of the State Government or the Central Gov-
ernment ; and 92) he must be accused of an offence alleged to have been
committed by him while acting or purporting to act in the discharge of his
official duty.

What offences can be held to have been committed by a public servant
while acting or purporting to act in the discharge of his official duties is a
vexed question which has often troubled various courts including this Court.
Broadly speaking, it has been indicated in various decisions of this Court
that the alleged action constituting the offence said to have been commit-
ted by the public servant must have a reasonable and rational nexus with
the official duties required to be discharged by such public servant.
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Coming to the facts of the case in hand, It is manifest that the appel-
lant was present at the place of occurrence in his official capacity as Sub-
Divisional Magistrate for the purpose of removal of encroachment from
government land and in exercise of such duty, he.is alleged to have com-
mitted the acts which form the gravamen of the allegations contained in
the complaint lodged by the respondent. In such circumstances, it cannot
but be held that the acts complained of by the respondent against the ap-
pellant have a reasonable nexus with the official duty of the appellant. It
follows, therefore, that the appellant is entitled to the immunity from crimi-
nal proceedings without sanction provided under Section 197 Cr.P.C. There-
fore, the High Court erred in holding that Section 197 Cr.P.C. is not appli-
cable in the case.

38. Cr.P.C.,SECTIONS 374 (2) AND 437 : GRANTING OF BAIL IN LONG
PENDENCY OF TRIAL :-
(2000) 4 SCC 178
SHAILENDRA KUMAR Vs. STATE OF DELHI

Bail during pendency of trial justified.
Paragraphs 2 and 3 of the judgment are reproduced :

This is a petition for being released on bail while the appellant-appli-
cant’s appeal against his conviction under Sections 304-B and 498-A IPC
is pending in the. High Court of Delhi. The appellant-applicant has been
sentenced to 7 years’ rigorous imprisonment under Section 304-B and two
years’ rigorous imprisonment under Section 498-A |PC.

Having heard the learned counsel for the parties and taking into ac-
count the fact that the appellant-applicant is in custody for more than three
years and there is no likelihood of the appeal being heard early, we direct
that the appellant-applicant be released on bail to the satisfaction of the
Additional Sessions Judge, New Delhi.

118. CRIMINAL TRIAL AND EVIDENCE ACT, SECTION 8 ; MOTIVE :-
(2000) 4 SCC 515
STATE OF U.P. Vs. BABU RAM

It is equally relevant where case is based on direct evidence as well as
where case is based on circumstantial evidence. If prosecution proves ex-
istence of some motive its failure to show how it developed in the mind of
the accused impelling him to commit the crime would not be fatal to the
prosecution case.

Please refer to the following statements to know how to consider the
intention, knowledge and motive of circumstantial evidence :

Disinterment of dead bodies from the place pointed out by accused. It
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was held that it is a retqvant circumstance. It cannot be disbelieved merely-
on some fragile and flimsy grounds such as particulars of that place or
some other details was not given in the site plan prepared by investigating
of ficer or mud or wooden planks from that place had not been taken into
custody by him. ’

Murder of parents and brother. Accused first trying to mislead the peo- -
ple by saying that the deceased persons had gone to attend temple festi-
val. Merely because such explanation given for disappearance of the de-
ceased appears incredible to the listeners, it cannot be said that accused
could not have said so and on that ground it cannot be rejected as a rel-
evant circumstances.

Recovery of crime article on the basis of statement of accused. It was
held that cannot be disbelieved merely on ground that accused was not
interrogated on the spot where he was present and instead he was interro-
gated later on and then on the basis of his statement the articles were
recovered.

TIME OF DEATH, EXPLAINED :- Prosecution fixing time of murder as 11
p.m. on surmise. Postmortem report indicating that stomachs of deceased
persons were empty. large and small intestines contained faecal matter
and gases. It was held. actual time of murder would have been later in the
night or the last meal would have been consumed by deceased much ear-
lier. But that would not falsify the prosecution case by claiming that murder
must have taken place very early in the morning and not in the night.

20. CRIMINAL PRACTICE AND PROCEDURE : ABSENCE OF
ACCUSED HEARING OF APPEAL DUTY OF THE COURT :-
2000 (4) M.P.H.T. 14 (NOC)
GABBU SINGH Vs. STATE OF M.P.

The appeal cannot be decided on merits without appointing a Counsel
at State cost for the appellant/accused and also without giving hearing on
merits of the appeal. i

97. CRIMINAL TRIAL : APPRECIATION OF EVIDENCE : MINOR
DISCREPENCIES : PART OF EVIDENCE NOT RELIABLE :-
(2000) 5 SCC 668
SWARAN SINGH Vs. STATE AND OTHER ALLIED CASE

Merely because there are minor discrepancies in the testimony of 1.O.
due to delayed trial. It was held that in the circumstances it was not likely
that he would not remember the details of the investigation. On facts dis-
crepancies did not affect credibility of the prosecution case. Merely be-
cause one portion of evidence of eyewitnesses is disbelieved does not
mean that court is bound to reject all of it. Non-acceptance of eyewitnesses’
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account regarding involvement of the co-accused in the offence would not
render their evidence in respect of involvement of the accused suspect.-

CRIMINAL TRIAL : WITNESSES : PROBLEM FACED BY THE WIT-

NESSES STATED AND SUGGESTION MADE- UNWARRANTED AD-
JOURNMENTS :-

36.

Paragraph 36 of the judgment is reproduced :-

A criminal case is built on the edifice of evidence, evidence that is
admissible in law. For that, witnesses are required whether it is direct
evidence or circumstantial evidence. here are the witnesses who are
harassed a lot. A witness in a criminal trial may come from a far-off
place to find the case adjourned. He has to come to the court many
times and at what cost to his own self and his family is not difficult to
fathom. It has become more or less a fashion to have a criminal case
adjourned again and again till the witness tires and gives up. it is the
game of unscrupulous lawyers to get adjournments for one excuse or
the other till a witness is won over or is tired. Not only is a witness
threatened, he is abducted, he is maimed, he is done away with, or
even bribed. There is no protection for him. In adjourning the matter
without any valid cause a court unwittingly becomes party to miscar-
riage of justice. A witness is then not treated with respect in the court.
He is pushed out from the crowded courtroom by the peon. He waits
for the whole day and then he finds that the matter is adjourned. He
has no place to sit and no place even to have a glass of water. And
when he does appear in court, he is subjected to unchecked and pro-
longed examination and cross-examination and finds himself in a help-
less situation. For all these reasons and others a person abhors be-
coming a witness. It is the administration of justice that suffers. Then
appropriate diet money for a witness is a far cry. Here again the proc-
ess of harassment starts and he decides not to get the diet money at
all. High Courts have to be vigilant in these matters. Proper diet money
must be paid immediately to the witness (not only when he is exam-
ined but for every adjourned hearing) and even sent to him and he
should not be left to be harassed by the subordinate staff. If the crimi-
nal justice system is to be put on a proper pedestal, the system cannot
be left in the hands of unscrupulous lawyers and the sluggish State
machinery. Each trial should be properly monitored. Time has come
that all the courts, district courts, subordinate courts are linked to the
High court with a computer and a proper check is made on the ad-
journments and recording of evidence. The Bar Council of India and
the State Bar Councils must play their part and lend their support to
put the criminal system back on its trail. Perjury has also become a
way of life in the law courts. A trial Judge knows that the witness is
telling a lie and is going back on his previous statement, yet he does
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not wish to punish him or even file a complaint against him. He is
required to sign the complaint himself which deters him from filing the
complaint. Perhaps law needs amendment to clause (b) of Section
340 (3) of the Code of Criminal Procedure in this respect as the High
Court can direct any officer to file a complaint. To get rid of the evil of
perjury, the court should resort to the use of the provisions of law as
contained in Chapter XXXVI of the Code of Criminal Procedure.

25. EVIDENCE ACT, SECTIONS 26 AND 27- WORDS AND PHRASES :
“CUSTODY” AND “ARREST” MEANING OF :-
2000 (4) M.P.H.T. 39
BALRAM SINGH Vs. STATE OF M.P.

Custody has different meanings than arrest. Custody means immedi-
ate charge and control exercised by a person or an authority. The terms
are not synonymous. In every arrest there is a custody, but not vice versa.

EVIDENCE ACT, SECTION 45 : MEDICAL OPINION :-

Medical dpinion is an opinion and it is for the Court to accept it. Medi-
cal jurisprudence is not an exact science.

Cr.P.C., SECTIONS 357 (1) AND 357 (3) :-

Section 357 (1) provides power to award compensation to victims out
of sentence of fine imposed on accused. Section 357 (3) is independent
and is an important provision. It empowers Court to award compensation
to victims while passing judgment of conviction. Hari Kishan Vs. State of
Haryana, AIR 1988 SC 2127 followed.

110. EVIDENCE ACT, SECTION 24 : EXTRA JUDICIAL CONFESSION
AND MEDICAL TERMINATION OF PREGNANCY ACT, 1971, SS. 3
AND 4 : PRINCIPLES EXPLAINED :-

2000 (1) JLJ 383
SURENDRA CHAUHAN Vs. STATE OF M.P.

Extra-judicial confession of accused to the mother of deceased is suf-
ficient to base the conviction.

Pregnancy not terminated in accordance with provisions under law.
Medical practitioner is liable to be punished under IPC if death is caused.

Paragraph 11 of the judgment is reproduced :-

Under Section 34 a person must be physically present at the actual
commission of the crime for the purpose of fecilitating or promoting the
offence, the commission of which is the aim of the joint criminal venture.
Such presence of those who in one way or the other fecilitate the execu-
tion of the common design is itseli tantamount to actual participation in the
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criminal act. The essence of Section 34 is simultaneous consensus of the
minds of persons participating in the criminal action to bring about a par-
ticular result. Such consensus can be developed at the spot and thereby
inteded by all of them. Ramaswami Ayhangar and Ors. Vs. State of Tamil
Nadu (1976) 3 SCC 779. The existence pof common intention can be in-
ferred from the attending circumstances of the case and the conduct of
the parties. No direct evidence of common intention is necessary. For the
purpose of common intention even the participation in the Commission of
the offence need not be proved in all cases. The common intention can
develop even during the course of an occurrence. Rajesh Govind Jagesha
Vs. State of Maharashtra. (1999) 8 SCC 428. To apply Section 34 IPC
apart from the fact that there should be two or more accused, two factors
must be established; (i) common intention and (ii) participation of the ac-
cused in the commission of an offence. If a common intention is proved but
no overt act is attributed to the individual accused, Section 34 will be at-
tracted as essentially it involves vicarious liability but if participation of the
accused in the crime is proved and a common intention is absent, Section
34 cannot be invoked. In every case, it is not possible to have direct evi-
dence of a common intention. It has to be inferred from the facts and cir-
cumstances of each case.

42. EVIDENCE ACT, SECTIONS 65 (c) & (f) AND 74 : SECONDARY
EVIDENCE :-
(2000) 6 SCC 735
MARWARI KUMHAR Vs. BHAGWANPURI GURU

Secondary evidence of judgment whose original and certified copy both
lost. It was held that an ordinary copy of such judgment may be adduced in
evidence. Clause (c) permitting secondary evidence is independent of
clause (f) stipulating the filing of a certified copy of a public document as
defined under S. 74. Therefore secondary evidence of public documents
may be adduced if the conditions laid down in clause (c) that the original
has been destroyed or lost are fulfilled. Appellant-plaintiff in suit for pos-
session adducing in evidence ordinary copy of judgment and certified copy
of decree in earlier suit between same parties, affirming appellant’s title to
suit property. Contention that original of judgment was no longer available
in the records of the court and that certified copy was lost. Respondent-
defendants never denying that title of appellant had been affirmed by judg-
ment in question. Also never contending that copy was not correct. Trial
court decreeing appellant’s suit. First appellate court setting aside decree
and finding that ordinary copy of judgment, a public document was inad-
missible in evidence.

ADVERSE POSSESSION : PROOF OF :-
In absence of proof as to time and manner in which possession (as a
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pujari in this case) got converted to open, hostile and adverse possession,
it was held that the claim to adverse possession cannot be upheld.

50. EVIDENCE ACT, SECTION 32 (1) : DYING DECLARATION : REL-
EVANCY - REMOTENESS CAUSE OF DEATH :
(2000) 6 SCC 671 _
SUDHAKAR Vs. STATE OF MAHARASHTRA

Statement of the deceased is admissible only to the extent of proving
the cause or circumstances of the transaction which resulted in death of
the deceased. Statement should have close nexus with the actual transac-
tion. The prosecution relying upon the statement should prove the making
of it as a fact by producing the scribe in court if it is in writing or by examin-
ing the person who heard the deceased making it if it is oral.

NOTE :- Please refer the judgment

Statement of deceased giving circumstances in which she was alleg-
edly raped by two accused, recorded by police 11 days after the occur-
rence. She committed suicide about 5% months after the occurrence. At
the time of making the statement, there was nothing indicating the de-
ceased’s mind for committing suicide on account of humiliation suffered by
her due to rape, nor the circumstances stated in statement suggesting that
a person making such statement would under normal circumstances com-
mit suicide after a lapse of 5%2 months. Therefore, in the circumstances of
the case the statement did not constitute a dying declaration.

NOTE :- Judicial Officers are requested to go through the whole judg-
ment. The whole law relating to dying declaration has been explained in
the judgment and in particular the leading case Pakla Narayan Swami Vs.
the Emperor, AIR 1939 PC 47.

114. FOREST PRODUCE TRANSPORTATION RULES, 1961, RULES 3, 5
AND 16 AND INDIAN FOREST ACT, SECTIONS 41, 42 AND 52 AND
Cr.P.C., SECTIONS 401, 452, 453 AND 454 :-

2000 (3) M.P.H.T. 38 (NOC)
ASRAR KHAN Vs. STATE OF M.P.

The truck in question was seized by the Police connection with offences
under Section 379 of IPC read with the Rules and Act as referred above
relating to the forest. The Magistrate directed to release of the truck on
supurdnama of the owner. But this order was set aside by the sessions
Judge. It was held that since the Forest Department had already started
confiscation proceedings under S. 52 of the Forest Act of which notice was
sent to the Magistrate. Therefore, release of truck on supurdnama was not
proper.

[
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41. GOVERNMENT SAVINGS CERTIFICATES ACT, 1959, SECTIONS
6, 7, AND 8 r/w SECTION 370 INDIAN SUCCESSION ACT, SEC-
TION 39 INSURANCE ACT AND SECTION 10 (2) EMPLOYEES’
PROVIDENT FUNDS AND MISC. PROVISIONS ACT :- RIGHT OF
NOMINEE TO GET DESPATCHES ETC. QUESTION OF NOMINEE’S
ENTITLEMENT WHETHER HE GETS EXCLUSION OF OTHER HEIRS
(2000) 6 SCC 724
VISHIN N. KHANCHANDANI Vs. VIDHYA LACHMANDAS

The nominee is entitled to receive the sum due on the savings certifi-
cates, yet he retains the same for the persons entitled to it under the rel-
evant law of succession. The contention that the non obstante clause in S.
6 entitles the nominee to utilise the sum so received by him, in the manner
he likes was rejected. No doubt that by the non obstante clause the legis-
lature devises means which are usually applied to give overriding effect to
certain provisions over some contrary provisions that may be found wither
in the same enactment or some other statute. To attract the applicability of
the phrase, the whole of the section, the scheme of the Act and the objects
and reasons for which such an enactment is made have to be kept in mind.
In view of the provisions of Section 8 (2) of the Act and the Statement of
Objects and Reasons necessitating the passing of the Act read with Sec-
tions 8 (1) and 7, though the nominee of the National Savings Certificates

—has a right to be paid the sum due on such savings certificates after the

death of the holder, yet he retains the said amount for the benefit of the
persons who are entitled to it under the law of succeesion applicable in the
case, however, subject to the exception of deductions mentioned in Sec-
tion 8 (2). .

The respondents (widow and daughter of the deceased) would, how-
ever, not be entitled to directly receive the amounts payable on account of
debts payable under the National Savings Certificates. The appellants are
entitled to receive the sum due on the aforesaid National Savings Certifi-
cates in which they are the nominees upon furnishing the undertaking in
terms of Section 8 (2) in the Court of Civil Judge. The amount so received
by the appellants shall be payable to the respondents after deduction of
the amounts of debts or other demands lawfully paid or discharged, if any.

47. GUARDIANS AND WARDS ACT, SECTION 17 : WELFARE OF THE
MINOR : CUSTODY ORDERS :-
(2000) 6 SCC 598
JAI PRAKASH Vs. SHYAM SUNDER AGARWALLA

The order remain in force for substantial periods to avoid unnecessary
disrtuption of child’s education. Custody orders by their very nature can
never be final. However, before a change is made, it must be proved to be
in the paramount interest of the child. In the present case, the mother gave

(722)



child in adoption to her father, the appellant. Affluence of party seeking
guardianship held cannot be the sole criterion for making the appointment.
Mother who gave child in adoption could not reclaim guardianship.

12. HINDU SUCCESSION ACT, SECTIONS 14 (i) AND 14 (ii) 7 HINDU
“ADOPTIONS AND MAINTENANCE ACT, SECTIONS 19 (1) (a) AND
22 (2) r/w S. 21 (vi) :-
(2000) 6 SCC 310
BALWANT KAUR Vs. CHANAN SINGH

Appellant No. 1 Balwant Kaur is the widowed daughter of Shyam Singh,
the testator, who was the sole owner of the land in dispute. He had no
other issue. The appellant Balwant Kaur had no estate of her deceased
hushand or her father-in-law of fall back upon for claiming dependency
benefit, nor had she any other source of income. She had no issues and
was living with her father Shaym Singh. She being a destitute and solely
dependent upon him for her maintenance. Shyam Singh executed a will
dated 21-8-1959. The recitals in the will indicate that the testator father
was worried about her maintenance and that is why he even enjoined his
brother and other legatees under will to look after the daughter. By will
executed conferring full ownership in 2/3rd of the testator's property on his
two brothers and creating life interest in 1/3rd of his property in favour of
his destitute widowed daughter by way of her maintenance. It was held that
life interest in a part of the testator's property was conferred on his desti-
tute widowed daughter in recognition of her preexisting right to mainte-
nance under the Hindu Adoptions and Maintenance Act from the estate of
her father during his lifetime as well as after his death when the estate
would pass in favour of his testamentary heirs. Hence sub-section (1) rather
than sub-section (2) of S. 14 would be attracted as a result of which after
coming into operation of the will her life interest in 1/3rd of the deceased’s
property would get enlarged into full ownership.

15. HINDU MARRIAGE ACT, 1955, SECTIONS 5 (1), 10, 11, 13, AND 17
: MUSLIM LAW, MARRIAGE : I.P.C., SECTION 494; Cr.P.C., SEC-
TION 198 : CONSTITUTION OF INDIA, ARTICLES 21, 25, 44, 136,
137, 141 : DISSOLUTION OF MARRIAGE BY CONVERTION:
CHANGE OF RELIGION FOR GETTING MARRIAGE : EFFECT :-
(2000) 6 SCC 224
LILY THOMAS Vs. UNION OF INDIA

Feigning conversion or mockingly adopting another religion permitting
polygamy in order to escape from rule of monogamy and penal conse-
quences of bigamous marriage, held cannot be permitted. Religion is not
a commodity to be exploited. Under Hindu Law marriage is a sacrament
and in every personal law is a sacred institution which must be preserved
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and respected. Conversion does not-automatically dissolve first marriage.
It was held that since bigamous marriage is prohibited under HMA, 1955
Act and is an offence under Section 17 of the Act, any marriage solem-
nised by the husband during the subsistence of his Hindu Marriage would
be void under S. 11, and an offence triable under S. 17 r/w S. 494 IPC,
regardless of such husband’s conversion to another religion permitting
polygamy, Mere conversion does not dissolve the original marriage auto-
matically. Apostate husband and first wife continue to be “husband and
wife”. Conversion is only a ground for divorce under S. 13 or judicial sepa-
ration under S. 10 HMA, 1955. However, the Supreme Court vacated the
stay in criminal cases against the husband.

“PERSON AGGRIEVED” EXPLAINED :-

Cognizance of offence of bigamy under S. 494 |PC is taken only on
complaint of person aggrieved as specified in S. 198. Therefore, person
having right to make complaint would have to be identified on basis of the
personal law applicable to the complainant and accused respondent. The
important words in S. 494 IPC are “marries in any case in which such mar-
riage is void by reason of its taking place during the life of such husband
and wife”. They indicate that the offence can be said to be constituted only
where second marriage is shown to be void for the reason that it has taken
place in the lifetime of the original husband or wife. The words “husband”
or “wife” are important because they indicate that personal law applicable
to them would continue to be applicable as long as their marriage subsists.
Contention that decision in Sarla Mudgal Vs. Union of India, (1995)
3 SCC 635 is violative of rights guaranteed under Art. 21 is misconceived.
Apprehension that in view of judgment in Sarla Mudgal, men having under-
gone second marriage under Muslim law after conversion would be liabie
to be convicted without any further proof. It was held to be without sub-
stance as complainant must prove all the ingredients of offence, including
proper solemnisation of second marriage. Conviction cannot be based on
mere admission made outside the Court.

In Muslim law plurality of mariage is not unconditionally conferred upon
the husband. Capacity to do justice between co-wives is a condition prec-
edent. Therefore, it would be unjust to Islamic law to conclude that a con-
vert is entitled to practise bigamy notwithstanding the subsistene of his
marriage under another personal law, by which he was governed before
the conversion, enjoining monogamy.

JUDICIAL PROCESS : INTERPRETATION OF LAW : RETROSPECTIVE
EFFECT :-

Interpretation of a legal provision relates back to the date of law itself.
It cannot be prospective because courts do not legislate. The Courts only
interprete the law.

®
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103.1.P.C., SECTIONS, 96, 100, 103 AND 104 : RIGHT OF PRIVATE
DEFENCE EXCEEDED, EXCEEDED DEFENCE WILL BE RESPON-
SIBLE FOR HIS INDIVIDUAL :-
2000 (1) JLJ 336
KRISHNA KUMAR AND OTHERS Vs. STATE OF M.P.

The right of private defence of person and property is available when
more reasonable apprehension is enough to put the right of private de-
fence in operation. Person in possession of property has a right to protect
his possession as well as property when there is actual invasion of his
right. He can defend his person and property by force.

I.P.C. SECTIONS 302/34 :

Act of causing death not attributable to any particular individual. Other
persons cannot be made liable under S. 302 r/w S. 34. Private defence of
person and property exceeded by causing death. Offence under Section
304 Pt. | made out.

104.1.P.C. SECTIONS 375 AND 376 : RAPE : APPRECIATION OF
EVIDENCE :-
(2000) 5 SCC 30
STATE OF RAJASTHAN Vs. N.K. THE ACCUSED

Testimony of the prosecutrix should be appreciated on the basis of
probabilities like testiomony of any other witness and conviction can be
based solely on such testimony. But if court finds it difficult to accept her
testimony, it may seek assurance to her testimony, which may be sort of
corroboration, from other evidence.

CONSENTING PARTY :- Rape of girl of above 16 years age. The question
is whether she was consenting party? Evidence of the prosecutrix that she
was forcibly subjected to sexual intercourse should normally be believed
unless there is material leading to an inference of her consent. Absence of
marks of external injuries on the person of the prosecutrix by itself not
sufficinet to draw an inference of consent of the prosecutrix.

INJURIES :- The absence of marks of external injuries on the person of
the prosecutrix by itself not sufficient to draw an inference of consent of the
prosecutrix having regard to the fact that the prosecutrix was a teenaged
girl while accused was an able-bodied youth along with other facts. It was
held that the testimony of the prosecutrix that she was subjected to rape
was credible. Failure to produce independent witnesses is not in itself fatal
in view of the remaining (available) evidence.

RELATED WITNESSES :- Father of prosecutrix would not ordinarily sub-
scribe to false story of rape on his daughter and thereby invite ignominy.

SENTINCE :- Part of paragraph 21 of the judgment is reproduced
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Now remains the question of sentence. The incident is of the year 1993.
The accused was taken into custody by the police on 3-11-1993. He was
not allowed bail. During the trial as also during the hearing of the appeal
by the High Court he remained in jail. It is only on 11-10-1995 when the
High Court acquitted him of the charge that he was released from jail. Thus
he had remained in jail for a little less than two years. Taking into consid-
eration the period of remission for which he would have been entitled and
the time which has elapsed from the date of commission of the offence. We
are of the opinion that the accused-respondent need not now be sent to
jail. It would meet the ends of justice if he is sentenced to undergo impris-
onment for the period already undergone by him and to a fine of Rs. 2000
with further simple imprisonment of one year and nine months in default of
payment of fine as passed by the trial court.

BENEFIT OF DOUBT :- High Court while acquXitting the accused on ben-
efit of doubt should be cautious to see that the doubt should be a reason-
able doubt. It should not reverse the findings of guilt on the basis of irrel-
evant circumstance or mere technicalities. No person should be allowed to
escape unpunished once guilt against him is proved.

105. 1.P.C. SECTION 376 PROVISO : RAPE : AGE OF MINOR VICTIM,
ADEQUATE AND SPECIAL REASONS FOR IMPOSING LESS SEN-
TENCE THAN PRESCRIBED, EXPLAINED :-

(2000) 4 SCC 502
KAMAL KISHORE Vs. STATE OF H.P.

Where evidence indicated some discrepancy as regards age of victim
and ossification or other pathological test not carried out. Finding of Ses-
sions Court on the issue relying on the statement of the mother, not inter-
fered with by Supreme Court.

113.1.P.C., SECTIONS 302 AND 120-B : MURDER : CIRCUMSTANTIAL
EVIDENCE:-
(2000) 5 SCC 7
KULDEEP SINGH Vs. STATE OF RAJASTHAN

Motive existing apart from other proved circumstances, bloodstained
clothes recovered from a hidden place at the instance of two of the four
accused persons for which the accused could not offer any explanation.
False explanation given by another accused for her conduct providing a
missing link in the circumstances. All the circumstances taken together,
the Supreme Court held that the guilt was conclusively established against
accused Nos. 1,2 and 4.

CRIMINAL TRIAL : CIRCUMSTANTIAL EVIDENCE :- False explanation
offered by accused provides additional link in the circumstances.

(]
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6. I.P.C. SECTION 295-A: SANCTION : CR.P.C. SECTION 196 (1) :
WANT OF SANCTION:
(1999) 1 SCC 728
MANOJ RAI Vs. STATE

Paragra{ph 2 of the judgment is reproduced:

Since the learned. counsel for the State fairly states on instructions
that no sanction was given in accordance with Section 196 (1) of the Crimi-
nal Procedure Code to prosecute the appellants for the offence under Sec-
tion 295-A of the Indian Penal Code, we allow this appeal and quash the
impugned proceedings. Let the written instructions revived by the learned
counsel for the respondent-State in this regard be kept on record as de-
sired by him.

32. I.P.C., SECTIONS 314/34 : MISCARRIAGE AND COMMON INTEN-
TION :-
(2000) 4 SCC 110
SURENDRA CHAUHAN Vs. STATE OF M.P.

Common intention to cause miscarriage which resulted in death. Ac-
cused having illicit relations with the deceased. Accused took the deceased
to the clinic of a doctor with the intention to cause her miscarriage. Doctor
was not qualified for terminating pregnancy nor was his clinic- equipped
and approved by Government as required under Rule 4 of Medical Termi-
nation of Pregnancy Rules. Deceased died in the clinic either due to shock
or due to non-application of anaesthesia while undergoing abortion. It was
held that accused rightly convicted under Sections 314/34.

Common intention, that is, consensus of mind of the persons partici-
pating in the crime essential. It can be inferred from the facts and circum-
stances of each case.

It is not possible to accept the contention that the appellant could not
be convicted with the aid of Section 34 IPC. To apply Section 34 IPC, apart
from the fact that there should be two or more accused, two factors must
be established : (i) common intention, and (ii) participation of the accused
in the commission of an offence. If a common intention is proved but no
overt act is attributed to the individual accused, Section 34 will be attracted
as essentially it involves vicarious liability but if participation of the ac-
cused in the crime is proved and a common intention is absent, Section 34
cannot be invoked. Under Section 34 a person must be physically present
at the actual commission of the crime for the purpose of facilitating or pro-
moting the offence, the commission of which is the aim of the joint criminal
venture. Such presence of those who in one way or the other facilitate the
execution of the common design is itself tantamount to actual participation
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in the criminal act. The essence of Section 34 is simultaneous consensus
of the minds of persons participating in the criminal action to bring about a
particular result. Such consensus can be developed at the spot and thereby
intended by all of them. The existence of a common intention can be in-
ferred from the attending circumstances of the case and the conduct of the
parties. No direct evidence of common intention is necessary. For the pur-
pose of common intention even the participation in the commission of the
offence need not be proved in all cases. The common intention can de-
velop even during the course of an occurrence. In every case, it is not
possible to have direct evidence of a common intention. It has to be in-
ferred from the facts and circumstances of each case.

Moreover, having regard to the provisions of the Medical Termination
of Pregnancy Act and Rules, Surendra Chauhan was certainly not compe-
tent to terminate the pregnancy of the deceased nor his clinic had the ap-
proval of the Government. Even the basic facilities for abortion were not
available in his clinic. The appellant took the deceased to the clinic of
Surendra Chauhan with interest to cause her miscarriage and then her
death was caused by Surendra Chauhan while causing abortion, which act
was done by Surendra Chauhan in furtherance of the common intention to
both Surendras Chauhan and the appellant. There is no escape from the
conclusion that the appellant had been rightly convicted under Section 314/
34 IPC.

Cr.P.C., SECTION 313 : EXPLANATION OF ACCUSED IN STATEMENT
UNDER SECTION 313, APPRECIATION OF :-

When inconsistent with the conduct and appears to be palpably false,
it cannot be accepted.

There is no reason for not taking into consideration the extra-judicial
confession of the appellant made to the deceased's mother to base his
conviction. It was quite natural in the circumstances. It is not possible to
believe the defence version that the deceased just died lying on the table
in the clinic of Surendra Chauhan. She was a normal girl. No explanation
is forthcoming either from the appellant or Surendra Chauhan as to in what
circumstances the deceased died. It was something within their knowledge.
The court in normal circumstance does accept the explanation of the ac-
cused consistent with his innocence even though he has not been able to
prove his defence by positive evidence. But when the explanation offered
by the accused or the defence set up by him is not only inconsistent with
his conduct but is palably false, it cannot be worth consideration. When
examined under Section 313 Cr.P.C., the appellant as well as Surendra
Chauhan were asked if they wanted to say anything in their defence, but
the defence set up by them were not true and had to be rejected.
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37. LP.C. SECTION 415 : CHEATING DISTINGUISHED FROM BREACH
OF CONTRACT :-
(2000) 4 SCC 168
HRIDAYA RANJAN PRASAD Vs. STATE OF BIHAR .

Definition of cheating contemplates two separate classes of acts viz.
deception by fradulent or dishonest inducement and deception by inten-
tional, but not fradulent or dishonest inducement. In the second case in-
tentional deception must be shown to exist right from the beginning of the
transaction.

Transaction of sale of land by appellants to Respondent 2 Society.
Cheques issued by Respondent 2 in favour of appellant dishonoured by
bank because of insufficiency of amount in the account of drawer. FiR lodged
under Ss. 406, 420 and 120-B IPC. As a counter blast complaint filed by
Respondent 2 against appeliant alleging offences under Ss. 418, 420, 423,
504 and 120-B IPC. Appellants filing petition for quashing of the complaint/
FIR filed by Respondent 2. Allegations in the complaint read as a whole
not indicating, expressly or impliedly, any intentional deception on the part
of the appellants right from the beginning of the transaction. Thus prima
facie the ailegations made by Respondent 2 not constituting offence pun-
ishable under S. 420 or ailied offences mentioned in the complaint It was
held that continuing the criminal proceedings against the appellants would
amount to an abuse of process of the Court. High Court erred in refusing to
quash the complaint and the proceedings.

9. INDIAN STAMP ACT, SECTIONS 10 AND 11 AND M.P., STAMPS
RULES, 1942 RULE NOS. 17 AND 18 :-
PROMISSORY NOTE : NATURE OF STAMP DUTY : THE STAMPS
TO BE USED FOR PROMISSORY NOTE SHOULD BE “REVENUE”
AND NOT “SPECIAL ADHESIVE”:-
ISMAIL KHAN Vs. RAM PRAKASH

The Promissory Note executed on special adhesive stamp was held
inadmissible.

NOTE:- Judicial Officers are requested to kindly go through the follow-
ing law also.

In Kailash Vs. Laxmichand, 1982 Weekly Note 423, it was held that
promissory note duly stamped-with adhesive stamps bear word “Revenue”
inscription of can be proved in evidence, be validly stamped. In Harbans
Singh Vs. Adamali, 1976 JLJ S.N. 85 it was held that under Art. 49 (1) of
Section 1-A of the Stamp Act it is required to be affixed with Stamp of 10
paisa. Rule 13 of the M.P. Stamp Rules, 1942, is merely an enabling provi-
sion which provides that in cases specified therein adhesive stamps may
be used. That rule cannot be construed to mean that if in cases enumer-
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ated in rule 13 documents are executed on impressed stamps of proper
value, then the document is rendered inadmissible in evidence forwant of
adhesive stamps. The finding of the trial Court that the promissory note in
question was inadmissible in evidence is clearly contrary to law. Judgment
and decree are set aside and case remanded with direction to admit the
promissory note in evidence. :

In Kesrimal Vs: Mulchand, 1981 (1) Weekly Note 133, it was held -
that having heard learned counsel for the parties, | have come {o the con-
clusion that this petition deserves to be allowed. The trial Court has held
by its order dated 9th December 1978 that the promissory note in question
was not admissible as it was not properly stamped. The Promissory note is
alleged to have been executed for a consideration of Rs. 450/- and bears
revenue stamps of 20 p. which is more than the amount required by the
provisions of Art. 49 (a) (ii) of the Stamp Act. (M.P. Amendment) Learned
counsel for the opponent, therefore, conceded that the trial Court erred in
law in holding that the promissory note was inadmissible in evidence on
the ground that it was not properly stamped. The order passed by the trial
Court in that behalf cannot be sustained in law.

In Ganapath Singh Vs. Gurucharan Singh, 1972 M.P.L.J. 616, it was
said that Stamp Rules, 1942 read with Section 10 of the Stamp Act Stamps
Marked as "Madhya Bharat’ or "Bharat” are not ultravires. Further it was
held that Rules 3 and 13 (f) and Stamp Act, Sch.I, Art. 49 (a) (iii) adhesive
stamp is permitted in respect of an instrument required to be stamped in
accordance with the Art. 49 (a) (iii).

In Mohammed Vs. Sagarmal, 1971 JLJ 680, it was held that Ruie 3
and 13 (f) and the amendment made on 26-6-1970, Stamps marked “Bharat”
or “India” deemed to be issued by the State Government are valid.

In Kailash Chandra Vs. Veerendra Singh 1978 M.P.L.J. S.N. 27 it
was held that (Section 10 of Stamp Act) stamps affixed to pronote bearing
the word “M.B.” pronote is not invalid. Use of former “M.B." stamp in the
State of M.P. is legal.

STAMP ACT, SECTION 11 : USE OF ADHESIVE STAMPS:-
The following instruments may be stamped with adhesive stamps,
namely:-

(a) Instruments chargeable with a duty not exceeding ten naye paise
except parts of bills of exchange payable otherwise than on de-
. mand and drawn jn sets;

(b) bills of exchange, and prmissory notes drawn or made out of India;

{(c) entry as an advocate, vakil or atrorney on the role of a-High Court;

(d) notarial acts; and

(e) transfers by endorsement of shares in any incorporated company
or other body corporate.
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SECTION 12 OF STAMP ACT : CANCELLATION OF ADHESIVE
STAMPS:-

(1) (a) Whoever affixes any adhesive stamp to any instrument charge-
able with duty which has been executed by any person shall, when
affixing such stamp, cancel the same so that it cannot be used
again; and

(b) whoever executes any instrument on any paper bearing an adhe-
sive stamp shall, at the time of execution, unless such stamp has
been already cancelled in manner aforesaid, cancel the same so
that it cannot be used again. '

(2) Any instrument bearing an adhesive stamp which has not been can-
celled so that it cannot be used again, shall, so far as such stamp is
concerned, be deemed to be unstamped.

(3) The person required by sub-section (1) to cancel an adhesive stamp
may cancel it by writing on or across the stamp his name or initials or
the name of initials of his firm with the true date of his so writing, or in
any other effectual manner.

Attention of the Judicial Officers is also drawn to Proviso ‘C’ to sub-
section (3) of Section 32:

Though the Courts and the Stamp Collector has the jurisdiction to
validate and endorse the document in some cases but there are certain
instruments imposed on both authorities. The proviso says that provided
that nothing in this section shall authorise the Collector to endorse

(c) anyinstrument chargeable with a duty not exceeding ten naye paise
or any bill of exchange or promissory note when brought to him,
after the drawing or execution thereof on paper not duly stamped.

Judicial Officers are also requested to go through the following M.P.
Stamp Act Rules, 1942 :

RULE 12 : CERTAIN INSTRUMENTS TO BE STAMPED WITH LABELS :

(1) Instruments executed out of the state and requiring to be stamped af-
ter their receipts in this state (other than instruments which under sec-
tion 11 or Rule 13, may be stamped with adhesive stamps) shall be
stamped with impressed labels.

(2) Where any such instrument as aforesaid is taken to the Collector un-
der Section 18, sub-section (2), the Collector shall send the instru-
ment to the proper officer, remitting the amount of duty paid in respect
thereof; and the proper officer shall stamp the instrument in the man-
ner prescribed by rule 11, and return it to the Collector for delivery to
the person by whom it was produced.
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CHAPTER III OF ADHESIVE STAMPS
RULE 13 : USE OF ADHESIVE STAMPS ON CERTAIN INSTRUMENTS :-

The following instruments may be stamped with adhesive stamps
namely :
(a) Bills of exchange payable otherwise than on demand and drawn in
sets, when the amount of duty does not exceed ten naye paise for
each part of the set;

(b) Transfers of debentures of public companies and associations.

(c) Copies of maps or plans, printed copies and copies of or extracts from,
registers given on printed forms chargeable with duty under article 24
of Schedule I-A. :

(d) Instruments chargeable with stamp duty under Article 1, 5 (a) and (b),
19, 28, 36 and 43 of Schedule 1-A.

(e) Instruments chargeable with stamp duty under Article 47 of Schedule
|

(f) Instruments chargeable with stamp duty under Articles 37, 49 (a) (ii)
and (iii) and 52 of Schedule I and

(g) Bonds executed under any law relating a central duty of excise or any
rules made thereunder.

ARTICLE 49 OF THE STAMP ACT : PROMISSORY NOTE (AS DEFINED
BY SECTION 2 (22) :-
(a) When payable on demand-

(i) When the amount or value does not Ten naye paise

exceed Rs. 250;
(i) When the amount or value exceeds Fifteen naye paise.

Rs. 250 but does not exceed

Rs. 1.000:
(ili)in any other case Twenty-five naye

paise
(b) When payable otherWISe than The same duty as a Bill

on demand of Exchange (no. 13) for

the same amount
payable otherwise than
on demand.

NOTE : Current rate of Stamp duty not stated.

RULE 18: SPECIAL ADHESIVE STAMPS TO BE USED IN CERTAIN
CASES :-

The following instruments when stamped with adhesive stamps shall
be stamped with the following descriptions of such stamps. namely:-

(a) Bills of exchange, cheques and promissory notes drawn or made out
of British India and chargeable with a duty or more than one anna; with
stamps bearing the words “Foreign Bill".
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(b) Separate instruments of transfer of shares and transfers of debentures
of public companies and associations; with stamps bearing the words
“Share Transfer”.

(c) Ommitted.
(d) Noterial acts : with foreign bill stamps bearing the word “Notarial”.

(e) Copies of maps or plans, printed copies and copies of. and extracts
from, registers given on printed forms, certified to be true copies : with
court fee stamps:

(f) Instruments chargeable with stamp duty under Articles 5 (a) and (b) or
43 of Schedule I-A : with stamps bearing the words “Agreement”. of
“Broker’s Note”, respectively.

(g) Instruments chargeable with stamp duty under Article 47 of Schedule I
: with stamps bearing the word “Insurance”.

(h) Bonds executed under any law relating to a Central duty of excise or
any rules made thereunder: with court fee stamps.

1. INTERPRETATION OF STATUTES : SUBSIDIARY RULES - EX-
PRESSO UNIUS EST EXCLUSIO ALTERIUS :-
(1999) 1 SCC 657
SHRIRAM MANDIR SANSTHAN Vs. VATSALABAI

An express provision in an Act which excludes the operation of certain
provisions cannot be made nugatory by resorting to general law.

16. JURISPRUDENCE: CONSTITUTION OF INDIA, ARTICLE 141 :
PRECEDENTS :-
(2000) 6 SCC 224
LILY THOMAS Vs. UNION OF INDIA

Ruling of larger benches be followed and those of co-ordinate benches
of.equal strength not be differed from and the principle must be followed.

JUSTICE :- Justice is a virtue which transcend all garrisons and the
Rules of Procedure and technicalities of law cannot stand in the way of
administration of justice. Rules of Procedure are the hand mades of justice
and not mistress of justice.

36. JURISPRUDENCE : JURISTIC PERSON : EXPLAINED :-

(2000) 4 SCC 146
SHIROMANI GURDWARA PRABANDHAK COMMITTEE, AMRITSAR
Vs. SOM NATH DASS

Guru Granth Sahib is juristic person. Guru Granth Sahib though can-
not be equated with the idol is yet a Juristic person. Guru Granth Sahib
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installed in a gurdwara and is worshipped by Sikhs as a living Guru. It
cannot be equated either with other sacred book such as Geeta, Bible or
Quran or with an idol. Gurdwara and Guru Granth Sahib are not two sepa-
rate juristic persons but one integrated whole. Therefore, the status of Guru
Granth Sahib as a juristic person is not affected merely because of non-
appointment of a manager for acting on its behalf.

109. LIMITATION ACT, SECTION 27 AND ARTICLE 65 : PERMISSIVE
POSSESSION AS LESSEE OR UNDER BETAI AGREEMENT :-
2000 (1) JLJ 368
ROOP SINGH Vs. RAM SINGH

Permissive possession as a lessee or under Betai agreement, then it
is for the claimant to prove when it become adverse to the real owner. Mere
possession for a long time does not result in converting permissive pos-
session into adverse possession. Plea of possession under agreement to
sell and plea of adverse possession are inconsistent with each other.

EVIDENCE ACT, SECTION 91:-

If document of sale or agreement to sell not produced on record, mere
saying of party cannot be considered.

3. LIMITATION ACT, SECTIONS 14 AND 2 (h) : LIMITATION - COM-
MENCEMENT OF
(1999) 1 SCC 685
RAM UJAREY Vs. UNION

Returned plaints. Limitation runs from the date the plaint is returned
and not from the date of the order by which the plaint is directed to be
returned/under O. 7 Rr. 10 and 10-A, C.P.C.

NOTE:- During training period several lectures were given on this sub-
ject insisting that once the Court orders that the case be returned for pres-
entation to the proper Court under O.7 R. 10-A and does not exercise pow-
ers under O.7 R. 10-A it is not sufficient to write in the order-sheet that the
plaint be returned for presentation to the proper Court. What is required is
the party (plaintiff) or the advocate for the plaintiff should be summoned
before the Court and the plaint be tendedred to him and it is immaterial
whether the plaintiff or the Advocate for plaintiff is willing to receive the
plaint or not. What is material is the actual tendering of the plaint to the
counsel or the party. If the party or the counsel refuses to receive it, the
Court may state the fact in the order/sheet and this will be sufficient com-
pliance with the provision. It is further requested that the endorsement
should be put at the time of returning the plaint as required by Sub-clause
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(2) to R.:10 of O.7. Not puttihg endorsement may be irregularity but some
High Court held that it is mandatory. '

Judicial Officers are requested to go through Brif Mohan Das Vs.
Narsinha Das, AIR 1971 MP 243 (DB), Fathelal Vs. Fulchand, 1961 JLJ
1412, Ram Naresh Sharma Vs. Ram Shia Shivhare, 1870-JLJ S.N. 121.
The High Court held in AIR 1971 MP 243 that the plamtiff was entitled to
exclude all the period from 28-9-1954, the date of the institution of suit, till
22-4-1963, the date on which the plaint was returned, after due endorse-
ment and that suit was thus not barred by limitation. In this case the suit
was filed on 28-9-1954 and on 18-3-1963, the Court said that it had no
territorial jurisdiction and directed the plaint to be returned to the plaintiff.
On 22-4-1963 the plaintiff applied to the Court for the plaint being returned
and the same was returned on that very day after the necessary endorse-
ment was made there on. The arguments of the counsel for appellant/plaintiff
was that there is no rule making incumbent on the plaintiff who apply the
Court for making the necessary endorsements and the plaintiff cannot be
held to be guilty of laches if he does not move the application to the Court
immediately for that purpose.

99. LIMITATION ACT, ARTICLES 72 AND 113 : APPLICABILITY :-
(2000) 5 SCC 712
STATE OF A.P. Vs. CHALLA RAMKRISHNA REDDY

Articles 72 and 113 are applicable to different situations. In order to
attract Article 72, it is necessary that the suit must be for compensation for
doing or for omitting to do an act in pursuance of any enactment in force at
the relevant time. That is to say, the doing of an act or omission to do an act
for which compensation is claimed must be the act or omission which is
required by the statute to be done. If the act or omission complained of is
not alleged to be in pursuance of the statutory authority, this article would
not apply. This article would bte attracted to meet the situation where the
public officer or public authority or, for that matter, a private person does
an act under power conferred or deemed to be conferred by an Act of the
legislature by which injury is caused to another person who invokes the
jurisdiction of the court to claim compensation for that act. Thus, where a
public officer acting bonafide under or i pursuance of an Act of the legis-
lature commits a “tort”, the action complained of would be governed by this
article which, however, would not protect a public officer acting malafide
under colour of his office. The article, as worded, does not speak of “bona-
fide” or “malafide” but it is obvious that the shorter period of limitation,
provided by this article, cannot be claimed in respect of an act which was
malicious in nature and which the public officer or authority could not have
committed in the belief that the act was justifiable under any enactment.

®
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17. LIMITATION ACT, ARTICLE 136 : COMMENCEMENT OF PERIOD
OF LIMITATION :-
(2000) 6 SCC 259
DEEP CHAND Vs. MOHAN LAL

Decree itself directing its execution only after execution of sale deed in
favour of decree-holder. Period of limitation of 12 years will start running
from the date of execution of the sale deed in favour of decree holder.

PRACTICE : DUTY OF THE COURT IN EXECUTION CASES :-

Unless it is clearly established that the application for execution of de-
cree was beyond the period of limitation, executing court should not find
ways to dismiss the application as barred by time. Where language of the
decree is capable of two interpretations, one which assists the decree-
holder to have the fruits of the decree should be preferred. A rational view
has to be taken keeping in view the prolonged litigation.

13. LAND ACQUISITION ACT, 1894, SECTION 23 : COMPENSATION,
DETERMINATION OF : MODE STATED : MARKET VALUE : CAPI-
TALISATION METHOD : APPROPRIATE MULTIPLIER :

(2000) 6 SCC 326
EXECUTIVE DIRECTOR Vs. SARAT CHANDRA BISO!

Where there are no sales of comparable land, held, one of the meth-
ods which may be used is to assess the annual income from the land which
owner has been deriving or is expected to derive and then capitalise such
income by adopting a multiplier. Where annual yield of cultivated land was
found to be Rs. 2000 per acre (in Orissa in this case). held High Court
rightly applied a multiple of 16.

BELTING METHOD :

Categorisation of acquired land (barren in this case) into (i) land near
national highway, (ii) land lying alongside Gram Panchayat road; and (iii)
land not bordering any road, held, deserved approval since it made a dis-
tinction between categories which would obviously have different market
values.

REASONABLE SOLUTION APPROACHED :-

Where evidence adduced by landowners and findings of trial court suf-
fered from non-fatal infirmities (in this case acquired land was in large tracts,
tiansactions related to small pieces of land; satisfactory evidence as to

iocation of ot matter of transactions not adduced) held. a reasonable
sciution would be found and litigation brought to an end if the figures relat-
iny to value arrive at by the High Court were to be discounted by 25%
approximately
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57. M.B.ZAMINDARI ABOLITION ACT (SAMVAT 2008}, SECTION 4 (2):-
2000 (2) M.P.L.J. 197
DAYARAM Vs. MANPAL

Predecessor of appellants-defendants not in-possession of suit land
on the relevant date i.e. 2-10-1951. Therefore he was not protected under
section 4 (2) of the M.B. Zamindari Abolition Act.

JURISDICTION:-

If finding is given regarding jurisdiction and instead of the suit being
returned for being presented to the proper forum or Court or plaint being
rejected, the suit is dismissed on merit, then unless challenged in appeal,
the findings on merit become binding.

NOTE:- Judicial Officers are requested toc remember that under O. 7
R. 10 the plaint is returned for presentation before proper forum or Court
and in case of O. 7 R. 11 itis rejected. That is to say in cases of O. 7 R. 10
the plaint is neither rejected not the suit is dismissed.

106. MEDICAL JURISPRUDENCE : AGE :-
(2000) 5 SCC 30
STATE OF RAJASTHAN Vs. N.K. THE ACCUSED

Assessment by doctor on the basis of X-ray of left elbow and arm of a
rape victim. No other evidence available. It was held that merely on the
basis of X-ray plates it cannot be positively stated that the girl was aged
below 16 years. In this regard the facts were as under :

According to the doctor X-ray of the left elbow and arm of the prosecutrix
were taken in his presence for assessing her age. The technician who had
actually X-rayed that prosecutrix and prepared the X-ray plates has not
been examined in the Court. Based on the X-ray plates he had drawn de-
ductions, formed an opinion based on standard textbooks and prepared
the report on the question of age. He further stated that there was no need
for the prosecutrix being referred to a radiologist inasmuch as what a radi-
ologist could have read from the X-ray plates could also have been done
by him as he had done. The doctor found that top radial was fully ossified.
Olecranon of ulna was also fully ossified. Distal end of radial and ulna
were not completely ossified. On the basis of such date he inferred the age

-of the prosecutrix to be about 15 years. However, during cross-examina-
tion he admitted that the age of the prosecutrix could be 15 or 16 years
because a variation of 3 on plus or minus side as described by Modi in his
Medical Jurisprudence was possible. It was urged that non-ossification of
the distal ends or radial and ulna was a positive indicator of the prosecutrix
having not crossed the age of 15 years and in support of his submission he
referred to certain passages and tables from Modi's Medical Jurisprudence.

®
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34. . MONOPOLIES AND RESTRICTIVETRADE PRACTICES ACT, 1969,
SECTION 36-A : UNFAIR TRADE PRACTICE EXPLAINED :-
(2000) 4 SCC 120
PRASHANT KUMAR SHAHI Vs. GHAZIABAD DEVELOPMENT
AUTHORITY :

In case of non performance of contract by the complainant it cannot be
said that there was unfair trade practice where complainant had not ten-
dered scheduled instalment amounts for purchase of a piot of land, held
respondent authority was within its rights not to deliver possession and to
demand penal interest on the balance payments from the due dates of the
instalments. The complainant could not deny his liability to pay the balance
along with penal interest. In the circumstances no case of unfair trade prac-
tices was made out against the respondent Authority.

RENT CONTROL AND EVICTION : “HABITUAL” DEFAULT : MEANING
OF :- (2000) 4 SCC 126

“Habitual” default means default is more than a single, isolated act and
means repeated or persistent dereliction of the duty to pay rent.

WORDS AND PHRASES : “HABITUAL” MEANING OF :-

The meaning to the words “habit” and “habitually” as given in the Law
Lexicon (2nd Edn.) by P. Ramanatha Aiyar is :

“Habit - Settled tendency or practice, mental constitution. The word
‘habit’ implies a tendency or capacity resulting from the frequent repetition
of the same acts. The words by ‘habit’ and ‘habitually’ imply frequent prac-
tice or use.

“Habitual- Constant ; customary ; addicted to a specified habit”.

This Court in Vijay Narain Singh Vs. State of Bihar, (1984) 3 SCC 14
considered the question of a habitual criminal and in para 31 the expres-
sion “habitually” was explained as follows :

“The expression ‘habitual’ means ‘repeatedly’ or ‘persistently’. It im-
plies a thread of continuity stringing together similar repetitive acts.
Repeated, persistent and similar, but not isolated, individual and dis-
similar acts are necessary to justify an inference of habit.”

Therefore, the expression “habitual” would mean repeatedly or per-
sistently and implies a thread of continuity stringing together similar re-
peated acts. An isolated default of rent would not mean that the tenant
was a habitual defaulter.
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35. MOTOR VEHICLES ACT, 1988, SECTIONS 146, 149 (2). AND 173 :
INTER-PRETATION OF : PROVISION LIMITING INSURER’S RIGHT
OF APPEAL UNDER SECTION 149 (2) OF THE ACT IN CASE OF
THIRD PARTY RISK :-
(2000) 4 SCC 130
CHINNAMA GEORGE Vs. N.K. RAJU

The Court must give effect to the real purpose of the provisions of law
in respect of award of compensation to accident victims. Thus it cannot
permit the insurer the right to defend or appeal on grounds not available to
it under the law. Insurer cannot be allowed to make a mockery of the provi-
sions under S. 149 (2) by associating in its appeal the owner or driver of
the motor vehicle concerned, when such owner or driver is not an aggrieved
person.

M.V. ACT, 1988, SECTIONS 149 (2) : INSURER’S RIGHT TO APPEAL :
GROUNDS :- :

Quantum of compensation is not a ground available to the Insurer for
the purposes of filing an appeal.

107. MOTOR VEHICLES ACT, 1988, SECTION 140 : PASSING OF IN-
TERIM AWARD :-
2000 (1) JLJ 343
MAHESH KUMAR Vs. MUNNALAL

Passing of interim award. No defence can be considered but final award
can be modified accordingly. It is a statutory liability and does not depend
upon any liability of negligence. It is an absolute liability making a depar-
ture from common law. If two vehicles are involved in an accident no fault
liability is to be discharged by both. No pleading on any fault is necessary.
The intention is’to give immediate relief to the victims.

Two vehicles involved in accident. One vehicle's driver/owner died. No
L. Rs. joined. Insurer of this vehicle cannot object non-joinder without show-
ing his L. Rs. It is also liable along with insurer of the other vehicle.
National Insurance Company Vs. Thaqlu singh Vishwanath Gond and
other, 1994 MPLJ 663 relied on.

WORDS AND PHRASES : ‘USE OF MOTOR VEHICLE’ :-

This word should be given wider connotation. It covers the accident
when it occurs while vehicle is in motion or it is stationary.
e
108. MOTOR VEHICLES ACT, 1939, SECTION 95 (1) (b) (ii) AND
MOTOR VEHICLES ACT 1988, SECTIONS 140 AND 149 :-

2000 (1) JLJ 401 :
NATIONAL INSURANCE CO. LTD. Vs. BINIYA BAI
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The deceased passenger travelling in truck after payment of fare to the
driver. Insurer is not liable. It is a breach of insurance policy. Mallawwa Vs.
Oriental Insurance Co. .Ltd. AIR 1999 SC 589 and United India Insur-
ance Company Ltd Vs. Gian Chand and others (1997) 7 SCC 558 fol-
lowed.

If the amount of interim award is paid by the insurer, in final award if
the insurer is not found liable and exonerated amount of interim award has
to be refunded.

54. MOTOR VEHICLES ACT, 1939, Ss. 110-A AND 110-CC (S. 166 AND
171 OF ACT 59 OF 1988) : QUANTUM OF COMPENSATION AND
AWARD OF INTEREST:-

1999 (3) TAC 778 (SC)
K.S.R.T.C. Vs. SETHURAM

Injured working as Mechanical Engineer in U.S.A. and drawing Dollers
2,000 i.e. Rs. 15,000/- p.m. as salary Sustained serious injuries including
fractures of bone. Tribunal awarded an amount of Rs. 23,32,900/- as com-
pensation. Whether there is any scope of inference? held, No. Award up-
held. :

Tribunal awarded interest at 6% p.a. High Court enhanced rate of in-
terest to 12% p.a. Whether enhancement in rate of interest is sustainable,
held, no. Accident took place in 1982. There was no justification to en-
hance rate of interest. Injured held entitled to interest at 6% p.a. as awarded
by Tribunal.

55. M.P.CATTLE (CONTROL) ACT, 1978 : EFFECT OF ENFORCEMENT
OF THIS ACT AND THE NOTIFICATION SUBSEQUENT TO THE
PENDING OF S.L.P.:-

2000 (3) M.P.H.T. 23 (F.B.) (SC)
RAMJI PATEL Vs. NAGRIK UPBHOKTA MARG DARSHAK MANCH

Dairies cannot be established and cattle cannot be kept in contraven-
tion to the provisions of the Act within the municipal limits of Jabalpur city,
also including villages coming within the municipal limits, except in villages
specified in the list of “expected villages” given in the notification issued
under the Act.

Notification issued under the Act taking out certain villages (Gwarighat
and Lalpur villages in the present case) from the list of excepted villages.
Such notification issued when S.L.P. proceedings were pending in the Su-
preme Court and the petitioners in S.L.P. proceedings had also obtained
stay in their favour. It was held. the petitioners in S.L.P. proceedings could
not be allowed to challenge the validity of the notification by making oral
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submissions. They have to institute appropriate independent proceedings
for the purpose before the High Court.

56. M.P. VAN UPAJ (VYAPAR VINIYAMAN) ADHINIYAM, 1969, Ss. 15
(1) (iii) AND 19 (1) (b) : CONFISCATION OF SEIZED TRUCK:-
(2000) 1 SCC 323
DINESH KUMAR KARTIKE Vs. STATE OF M.P.

Before passing an order of confiscation forest officer should consider
the question of the release of the truck under S. 19 (1) (b) and pass appro-
priate order in the facts and circumstances of the case.

Paragraphs 2 to 4 of the judgme‘nts are reproduced:-

After hearing the counsel on both sides and after going into the facts,
we are of the view that the following order would meet the end of justice.

The appellant challenges an order of confiscation of truck bearing No.
MPQ 6789. Notice was issued by this Court on 16-11-1998 calling upon
the respondent to show cause why an appropriate order in terms of Sec-
tion 19 (1) (b) of the Madhya Pradesh Van Upaj (Vyapar Viniyaman)
Adhiniyam, 1969 should not be passed Section 19 (1) (b) of the Act reads
as follows:-

“19. COMPOSITION OF OFFENCES:- (1) The State Government may,
by notification, empower a Forest Officer:

(a) "

(b) when any property other than a specified forest produce has been
seized as liable to confiscation, to release the same on payment of the
value thereof as estimated by such officer.”

On perusal of the SLP paper-book, we find that the Forest Officer con-
cerned had not focussed his attention on the enabling provision of Section
19 (1) (b) of the Act. We therefore, direct the Forest Officer concerned to
consider the question of release of the truck already confiscated under
Section 19 (1) (b) of the Act and pass appropriate orders in the facts and
circumstances of the case. The appeal is disposed of accordingly. No or-
ders as to costs.

®
58. M.P. MUNICIPAL CORPORATION ACT S. 127-A (2) (b) PROVISIO
IS ULTRA VIRES THE CHARGING SEC. A.l.R. 2000 S.C. 109
MATHURARAM AGRAWAL Vs. STATE OF M.P. PARA 9,14,15, 16-
17 REPRODUCED. .
9. On a fair reading of the proviso to Section 127 (A) (2) (b) it is clear that
in respect of any building or land whose letting value is less than Rs.
1800 which is owned by a person who owns any other building or land

(741)



14.

15.

16.

167

in the same municipality, the annual letting value of such building or
land shall be deemed to be the.aggregate annual letting value of all
builidings or lands owned by him in the municipality. The provision also
makes it clear that this exception is meant for the purpose of this clause
i.e. clause (b) of sub-section (2). It follows, therefore, that the exemp-
tion to the levy under sub-section (1) of section 127 (A) will not be
available to it in a situation to which the proviso applies.

In Administrator, Municipal Corporation. Bilaspur v. Dattatraya
Dahankar, Advocate, (1992 AIR SCW 2081 : AIR 1992 SC 1846)
(supra) this Court while accepting the position that each building is a
unit for the purpose of taxation and that there is no provision for taxa-
tion in respect of a building having annual letting value less than Rs.
1800 and that the deeming proviso to clause (b) of sub-section (2) as
expressly stated is “for the purpose of this clause”, held that since the
aggregation of annual letting value of all buildings or lands is permit-
ted. then, all such buildings or lands have to be taken as one unit for
the purpose of taxation. The Court was of the view that any other con-
structiom would render the proviso nugatory and defeat the object of
the Act.

This construction, in our considered view, amounts to supplementing
the charging section by including something which the provision does
not state. The construction placed on the said provision does not flow
from the plain language of the provision. The proviso requires the ex-
empted property to be subjected to tax and for the purpose of valuing
that property alone the value of the other properties is to be taken into
consideration. But, if in doing so. the said property becomes taxable,
the Act does not provide at what rate it would be taxable. One cannot
determine the ratable value of the small property, by aggregating and
adding the value of other properties, and arrive at a figure which is
more than possibly the value of the property itself. Moreover, what rate
of tax is to be applied to such a property is also not indicated.

Take, for instance, a case where a person owns 10 buildings, 8 of which
are small ones fetching annual rental value of Rs. 1,500 each and the
other 2 fatch annual rental value of Rs. 60,000 each : then applying the
ratio of Administrator Municipal Corportation, Bilaspur (1992 AIR SCW
2081 : AIR 1992 SC 1846) (supra) the annual rental value of each of
the small buildings will come to Rs. 1,32,000 and the owner will have
to pay tax according to the highest slab for each building Such an in-
tention on the part of the legislature cannot be accepted. particularly
in the absence of specific provision in the charging section.

In view of the discussions in the foregoing paragraphs the proviso to
clause (b) of sub-section (2) of Section 127-A of the Act being contrary
to the charging section is struck-down as ultra vires.
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Administrator, M.C. Bilaspur Vs. Dattatraya Dahankar, Advocate
1992 AIR S.CW. 2081/- AIR. 1992 SC. 1846. over ruled. M.P. No 2188 of
1993 dt. 13-10-93 (M.P.) Reverses.

59. M.P.MUNICIPAL CORPORATION ACT, SECTION 401(1): NON SERV-
ING OF NOTICE AND REJECTION OF PLAINT UNDER O.7 R. 11:
SUIT FOR INJUNCTION:-

2000 (2) M.P.H.T. 288
MUNICIPAL CORPORATION, KATNI Vs. LALCHAND JAISWAL

Suit for injunction filed against Municipal Corporation not served with
notice under S. 401 (1) . Suit barred for non-compliance of Section 401 (1)
and the plaint was rejected.

Suit was filed by the non-applicant for declaration and mandatory in-
junction requiring the Municipal Corporation Katni, as a licensing authority
to renew his FL-3 licence for the period between 1-4-1999 to 31-3-2000.
LLooking to the urgent nature of the case, the plaint was filed after obtaining
permission of the court dispensing with the notice. The Municipal Council
Challenged the order.

It was held that it is mandatory to serve notice under S. 401 (1) of the
M.P. Municipal Corporation Act prior to filing of the suit. There is no provi-
sion in the Act that in case of emergency and where ari injunction is sought
a suit could be filed without serving a notice under Section 401 (1) of the
Act. There is no provision for taking permission of the court for relaxation
of notice under section 401 (1) of the Act. It appears that under the Act, no
relaxation has been given for a suit instituted under section 38 of the Spe-
cific Relief Act. The delegation of powers to renew licence under the Rules
of 1996 cannot be apart from the powers of the Municipal Corporation un-
der the Act. The conferral of power to grant or renewal of licence is cov-
ered by Section 68 (1) of the Act read with item No. 7 of the Schedule.
Therefore, any act or omission on the part of the Municipal Corporation
shall be covered by section 401(1) of the Act. It will be directly applicable
and no suit could be filed against the corporation without serving notice
under Section 401 (1) of the Act. The service of notice under section 401
(1) of the Act to the Municipal Corporation, Katni is mandatory for the rea-
son that the Municipal Corporation derives its authority, under the Act. Its
constitution is under the Act and it can have no power whatsoever apart
from the Act. The delegation of powers to renew licence under the Rules
of 1996 cannot be apart from the powers of Municipal Corporation under
the Act. It is obvious that such a suit without complying with section 401
(1) of the act shall be barred and that the plaint was liable to be rejected as
such.

NOTE: Judicial Officers are requested to go through the citation Nagar
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Palika Parishad Vs. Sarvadaman, 1973 JLJ S.N. 13 relating to ‘Notice”
under Section 319 Municipalities Act which is reproduced here for ready
reference:

“A suit was instituted by the plaintiff against Municipal Council seeking
a remedy of declaration of title and permanent'injunction on the ground
that the land belongs to him and not to Municipality; and therefore, it be
restrained from disturbing his possession and removal of construction. The
Municipality-defendant urged as no notice was served under section 319,
the suit was not maintainable; which was rejected by the lower Court. The
Court while interpreting the provisions of section 319 and holding in com-
plete agreement with Dixit, C.J. reported Kanahiyalal Vs. Nagar Palika,
Dewas that no notice was necessary when a combined suit is filed seeking
two reliefs of declaration and injunction in the same suit. To such case,
provisions of section 319 (1) of the act will not apply. Merely because a
notice by a Counsel was given, it cannot be termed as an act done. The
assertion of title to the property cannot be said to be giving any act or
purporting to do an act; and as such the suit filed by the plaintiff cannot be
said to be one for any act done or purporting to be done under the Act by
the Municipal Council or any officer. Merely because a suit for injunction
was also filed it will be merely an ancilliary relief to the declaration of title.
Revision dismissed.”

60. M.P. SAMAJ KE KAMJOR VARGON KE KRISHI BHUMI .................
...... ADHINIYAM, 1977, S. 5 AND LIMITATION ACT, SECTION 5:
2000 (2) M.P.L.J. 131
VIJAY SINGH Vs. SHYAMLAL

An application under Section 5 of the M.P. Samaj Ke Kamjor Vargon
Ke Krishi Bhumi................. Adhiniyam is also in the nature of suit, i.e. what
is prayed is declaration, the transaction entered into between the parties
was void by virtue of the operation of Act 3 of 1977 and should be declared
as null and void. Therefore, it is in the nature of a declaratory suit. Provi-
sions of Section 5 of the Limitation Act are not applicable to original pro-
ceedings.

Sub-section (2) of Section 29 of the Limitation Act provides that the
provisions of sections 4 to 29 of the Limitation Act will be applicable to all
proceedings except where they are specifically excluded by a local enact-
ment. There is no provision in the M.P. Samaj Ke Kamjor Vargon Ke Krishi
Bhumi ............. Adhiniyam of 1977 which excludes the provisions of Limi-
tation Act. Section 5 of the Limitation Act is not applicable to the applica-
tion filed under Section 5 of the Act 3 of 1977, because they are original
proceedings.
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95. M.P. ACCOMMODATION CONTROL ACT, SECTION 12, 38 AND 45
: JURISDICTION OF CIVIL COURT IN CASES PENDING :
2000 (3) M.P.H.T. 303 ‘
PARAM LAL BURMAN Vs. RAVI KUMAR SHARMA

Cutting off electricity supply. Power to give direction for the supply of
electricity. It was held that Civil Court has no power to pass orders direct-
ing supply of electricity. Such powers conferred on the Rent Controlling
Authority under S. 38 of the M.P- Accommodation Control Act. Civil Court
is barred to adjudicate the same, under Section 45 of the Act. Exclusive
jurisdiction of the same lies with the Rent Controlling Authority. it was fur-
ther held that pendency of the suit is not the test for exercise of power
under S. 38 of the Act.

21. M.P. ACCOMMODATION CONTROL ACT, SECTION 12 (1) (c) :
NUISANCE : PLADING AND ISSUES NECESSITY OF
2000 (4) M.P.H.T. 16 (NOC)
GAJRAJ SINGH Vs. RAMJIYAWAN

No issue framed by the trial Court on the point of nuisance. There was
no express pleading regarding nuisance in the pleading. First appellate
Court-gave finding about nuisance based on examination-in chief of plain-
tiff/respondent and ignored contrary evidence in his cross-examination, of
the plaintiff. It was held that the finding regarding proof of nuisance is per-
verse needs to be interfered. Judgment and decree of eviction of First Ap-
pellate Court set aside.

22. M.P. LAND REVENUE CODE, SECTIONS 250 & 257 : JURISDIC-
TION OF CIVIL COURT : SETTLED VIEW - NOT TO BE UPSET
2000 (4) M.P.H.T. 5 (SC) :

ROHINI PRASAD Vs. KASTURCHAND

Conferral of Bhumiswami rights on occupancy tenants. Co - Bhumi-
swamis granting lease of agricultural land to appellant for the year 1975-76
and selling the said land on 12-9-1977 to the respondent Kasturchand and
others. Lessee succeeding in Revenue Courts in obtaining Bhumiswami
right on the base of cultivating the said land for two years on lease basis.
The respondents obtained decree for possession on the strength of title in
the Civil Court. The question of jurisdiction of civil court was raised before
the Supreme Court. Relying on 1976 Revenue Nirnay 146 (Ram Gopal
Vs. Chetu) Supreme Court held that Civil Court has jurisdiction to decide
question of title and unless there is express provision to the contrary, ex-
clusion of the jurisdiction of Civil Court cannot be assumed or implied.
Consistent findings of High Court holding field for 24 years, that Civil Court
has jurisdiction to hear the suit for possession based on title. It is not desir-
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able for the Supreme Court to give different interpretation and upset the
settled position of law.

23. M.P. MUNICIPALITIES ACT, SECTIONS 86 AND 89 : CIVIL POST-*
WHAT IS IT?
2000 (4) M.P.H.T. 12 (F.B.)
SURESH CHANDRA SHARMA Vs. STATE OF M.P.

The High Court said that the post of Chief Municipal Officer is a civil
post under the State Government because Municipalities while levying and
collecting taxes and fees perform functions which are -essentially of the
State and also because the State Government has right to select for ap-
pointment, right to appoint, right to terminate the employment and the right
to take other disciplinary action coupled with the right to prescribe condi-
tions of service in case of the post of Chief Municipal Officer.

88. M.V. ACT, 1939, SECTION 103A AND M.V. ACT, 1988, SECTION
157 :-
2000 (3) M.P.H.T. 197 (F.B.)
Smt. VIMLA DEVI Vs. DAYARAM

The matter referred to the Full Bench was whether in the absence of
any intimation to the Insurance Company and the consequent non-transfer
of policy, as envisaged under Section 103A of the Act, the policy relating to
the vehicle lapses and as a logical corollary the insurer gets absolved from
indemnifying the owner in respect of a third party? The reference was an-
swered as: Insurance policy remains effective in respect of third party risks,
but not in respect of the transferee’s risks even if there has been absence
of application intimation as stipulated under S. 103A of the Act.

89. N.D.P.S. ACT, SECTIONS 20 (b) (i) AND 50 READ WiTH SECTION
27 EVIDENCE ACT : ADMISSIBILITY OF STATEMENT UNDER SEC-
TION 27 OF EVIDENCE ACT :-

2000 (3) M.P.H.T. 228
JITENDRA SINGH Vs. STATE OF M.P.

Police recovering Ganja in consequence of the information given by
the accused that he had kept the Ganja in the house. Conduct of the ac-
cused in point out the house where Ganja had been stored, admissible
under Section 8 of the Evidence Act. Statement of accused admissible
under Section 27 of the Act. Evidence of Bhumiswami that, the land and
the house had been taken on lease by the accused, fortifying the circum-
stances about accused’s possession. It was held Ganja found in that house
was in possession of the accused. It was further held that as Ganja was
recovered from that house. Section 50 of the NDPS Act not applicable.

- ®
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90. N.D.P.S. ACT, SECTION 20 (b) (i) AND 50:-
2000 (3) M.P.H.T. 237
SUNIL KUMAR Vs. STATE OF M.P.

This sectian applies to personal search only and not applicable to the
search of baggage of the accused. On the same parity of reasoning, provi-
sion not applicable to search of a vehicle.

N.D.P.S. ACT, SECTION 60 (3) : CONFISCATION :-

The words “Shall be liable to confiscation” could not be interpreted to
mean that the Court has no discretion in the matter but to confiscate the
conveyance. Confiscation is permissive and not obligatory. It depends upon
the facts of each case, whether to confiscate the vehicle or not. Where
punishment given was found to be adquate in proportion to little quantity of
Ganja recovered confiscation of new scooter held to be highly dispropor-
tionate. State of M.P. Vs. M/s Azad Bharat Finance Company, AIR 1967
SC 276 followed and Ganga Hira Purchase Pvt. Ltd. State of Punjab
and others, (1999) 5 SCC 670 distinguished.

64. N.D.P.S. ACT, SECTION 50 (1) : PURPOSE OF : REASONABLE
SAFEGUARD FOR THE ACCUSED EXPLAINED:-
(2000) 1 SCC 300
T. HAMZA Vs. STATE OF KERALA

Section 50 provides a reasonable safeguard to the accused before a
search of his person is made by an officer authorised under Section 42 to
make it. The provision is also intended to avoid criticism of arbitrary and
high-handed action against authorised officers. The legislature in its wis-
dom considered it necessary te provide such a statutory safeguard to lend
credibility to the procedure keeping in view the sever punishment prescribed
in the statute.

State of Punjab vs. Baldeo Singh, (1999) 6 SCC 172 referred.

N.D.P.S. ACT, SECTION 50 (1) READ WITH SECTION 42: PRIOR INFOR-
MATION BEFORE SEARCH PROCEDURE LAID DOWN:-

Officer duly authorised under S. 42, when acting on prior information
is about to search a person, is obliged under S. 50 (1) to inform that person
of his right of being taken to the nearest gazetted officer or Magistrate for
making the search and if he so opts to conduct the search before the
gazetted officer or Magistrate. Failure to do so would render the illicit arti-
cle suspect and vitiate the conviction and sentence of that person, where
conviction is solely based on possession of the illicit article pursuant to the
search in violation of S. 50 (1). Whether or not S. 50 complied with to be
determined by court on the basis of evidence of trial. Trial court in the
present case finding that police officer, who effected the search of the ap-
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pellant as a result of which 1750 mg brown sugar was alleged to have
been recovered, had not asked the appellant whether he should be searched
in presence of a gazetted officer or Magistrate. Prosecution case of illegal
possession of the contraband article based entirely on the search of the
person of the accused leading to recovery of the article and no other evi-
dence in support of the charge. Held, S. 50 (1) not complied with before
effecting the search and seizure. Therefore the search and seizure thus
effected cannot be relied upon by the prosecution. Conviction of the appel-
lant unsustainable.

120. N.D.P.S. ACT, SECTIONS 2 (xviii), (xvii) AND 15 : “POPPY HUSK":-
(2000) 4 SCC 510
AJAIB SINGH Vs. STATE OF PUNJAB AND OTHER LINKED CASES

“Poppy husk” falls within the definition of “poppy straw” under S. 2 (xviii).
The act of producing, possessing, transporting etc. of poppy husk in con-
travention of any provision of the Act, rule, order or condition of licence
would constitute offence under S. 15. Whether it contains more than 0.2
percent of morphine juice extracted not relevant for offence under S. 15.

65. N.D.P.S. ACT, S. 21 R/W S. 8(c): EVIDENCE OF WITNESSES WHO
DEPOSED CORRECTLY:-
(2000) 1 SCC 329
MOHD. HUSSAIN FARAH Vs. UNION OF INDIA

Conviction under, for possession of heroin in contravention of provi-
sions of the Act. PWs deposing correctly and consistently about the man-
ner in which, the time at which and the place from where accused-appel-
lant was apprehended by DRI officers. On facts, convicticn upheld.

®

66. NEGOTIABLE INSTRUMENTS ACT, SECTION 138 : CHEATING:-

AIR 2000 SC 27

SUNIL KUMAR Vs. M/S ESCORTS YAMAHA MOTORS LTD.

Averments in F.I.R. not disclosing necessary ingredients of offence of
cheating or criminal breach of trust. Circumstances manifestly indicated
that F.I.R. was lodged to pre-empt the filing of the criminal complaint against
- the informant under Section 138 of the N.I. Act. The quashing of F.I.R. held
justified.

Facts of the case are as under:-

Appellant filing FIR under Section 420/406/468 |.P.C. alleging therein

that respondents by an act of conspiracy committed criminal breach of trust
by presenting for encashment of blank cheques signed by appellants for a
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purpose other than that for which the cheque had been given to them, and
thereby causing to the appellant loss of a certain amount. Apart from the
fact that the said allegation did not make out the allegation of cheating or
criminal breach of trust, attendant circumstances manifestly indicating that
FIR was lodged to pre-empt the filing of complaint under Section 138 of
the Negotiable Instruments Act against the appellant.

NOTE: PLEASE refer (1999) 8 SCC 468.
e

61. NEGOTIABLE INSTRUMENTS ACT, SECTIONS 138, PROVISO (b)
AND 139 : THE MEANING OF THE WORDS “INSUFFICIENT FUNDS”
EXPLAINED: NOTICE OF DEMAND:-

2000 (2) M.P.H.T. 411 (SC)
SUMAN SETHI Vs. AJAY

The Respondent No. 1, who was the holder of cheque, had claimed in
addition to cheque amount, the incidental and notice charges.In his notice
“said amount”, i.e. cheque amount separately indicated. Question of valid-
ity of such notice challenged. It was held that if in a notice any other sum
is indicated in addition to the “said amount”, the notice cannot be faulted.
Other claims for interest, cost etc. would be superflous. It was further held
that for recovery of other demands as compensation, costs, interest etc., a
civil proceeding will lie. Appeal dismissed. M. Narayanan Vs. State of
Kerala, AIR 1963 SC 1116, Dyke Vs. Elliot (1872) L.R. 4 AC 184 and
Central Bank Vs. M/s Saxons Firms, AIR 1999 SC 3607 relied on.

62. NEGOTIABLE INSTRUMENTS ACT, SECTION 138 PROVISO (b):
OBJECT OF SERVICE OF NOTICE:-
2000 (1) VIBHA 294 (SC)
CENTRAL BANK OF INDIA Vs. SAXONS FARMS

Service of notice is essential for initiation of an action under Section
138. The object of service of notice is to give a chance to the drawer of
cheque to rectify his omission. The notice under the proviso served with
information of cheques unpaid, demand of money made to avoid unpieas-
ant action. Notice is valid.

A cheque can be presented any number of times within the period of
validity. The cognizance of offence under Section 138 can alone be taken
on private complaint only. If cheque is returned unpaid police can also
investigate the offence under Penal Code as such offences are cognizable.

NOTE:- Please see M/s Madan & Co. Vs. Wazir Jaivir Chand, AIR
1989 SC 630.
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63. NEGOTIABLE INSTRUMENTS ACT, SECTIONS 138 AND 141 AND
139:-
AIR 2000 145= (2000) 1 SCC 1
ANIL HADA Vs. INDIAN ACRYLIC LTD.

Company and its Directors arrayed as accused. Prosecution against
company, however, dropped because of winding up of company. Prosecu-
tion is maintainable against Directors.

NEGOTIABLE INSTRUMENTS ACT, SECTION 139: PRESUMPTION
REBUTTABLE:-

Presumption was that cheque was towards antecedent liability. Drawer
company and its Directors both arrayed as accused. Presumption can be
rebutted by any one of the accused. Complaint against company dropped
pursuant to winding up orders passed by Court. Director can adduce evi-
dence to rebut presumption.

Prosecution of drawer company held not prerequisite for prosecution
and conviction of its directors, officers and persons in charge under S. 141
(1) and (2). Finding that drawer company in fact committed offence under
S. 138 however, essential. Even though where drawer of cheque is a com- -
pany such company is the principal offender under S. 138 and other cat-
egories of persons mentioned in S. 141 (1) and (2) only become liable if
such company has in fact committed the offence, held, it is not necessary
that company itself be prosecuted. However, the finding that offence was
committed by the company is the sine qua non for convicting the other
person. Such persons cannot escape penal liability simply because the
company is not prosecuted as a result of some legal impediment.

Presumption under Section 139 held may be rebutted by any of the
accused.

87. N.I. ACT, SECTION 138 AND CPC, SECTION 10 : STAY OF CIVIL
PROCEEDINGS WHILE CRIMINAL CASE IS PENDING, PRINCIPLE
OF APPLICABILITY : DISHONOUR OF CHEQUE :-
2000 (3) M.P.H.T. 194
NEMICHAND Vs. HARISH KUMAR

The petitioner/ plaintiff filed a complaint under Section 138 of the N.I.
Act for prosecuting the defendant. But, plaintifi did not get the payment of
outstanding amount in question. Hence, piaintiff filed the suit for recovery
of amount against the defendant. The defendant/respondant moved an
application under Section 10, CPC for stay of suit. The trial Judge stayed
the suit. The High Court held that it is well settled that a suit filed for recov-
ery of amount covered under the dishonoured cheques should not be stayed
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under Section 10, CPC solely on the 'ground that criminal proceedings
under Section 138 of the Act has been instituted.

67. 0.39 Rr. 1 AND 2: INJUNCTION: SETTLED POSSESSION:-
2000 (2) M.P.L.J. 316
GAJENDRA SINGH Vs. MANSINGH

If the plaintiff proves his possession as settled possession then even
without title his possession can be protected as against a true owner till he
is evicted by any lawful order or by due process of law. AIR 1968 SC 702,
(1954) 5 SCC 547 referred.

NOTE:-

The word settled possesion is explained in the case of Krishna Kumar
Vs. State, 2000 (1) JLJ 336.

The word “settled possession” means clear and effective possession
of a person even if he is a tresspasser he gets right to defend his property
under criminal law. Such right is available even against the true owner.

68. PAYMENT OF GRATUITY ACT, SECTION 4 AND HINDU MARRIAGE
ACT, SECTION 16: PAYMENT OF GRATUITY TO THE CHILDREN
BORN TO THE DECEASED FROM SECOND WIFE:-

2000 (3) M.P.H.T. 60 (SC)
RAMESHWARI DEVI Vs. STATE OF BIHAR

Dispute between two wives of deceased employee regarding payment
of family pension and death-cum-retirement gratuity. Deceased employee
had married with second wife while the appellant/first wife was still alive.
Children born to deceased employee from the wedlock of second wife.
Question as to who is entitled to the family pension and death-cum-retire-
ment gratuity on the death of employee arose. On this the Supreme Court
held that children born to deceased employee from the wedlock of second
wife are entitled to share in family pension and gratuity. But, second wife
would not be entitled to anything. Badri Prasad Vs. Dy. Director of Con-
solidation, (1978) 3 SCC 527, State of Karnataka Vs. T.
Venkataramanappa, (1996) 6 SCC 455, and State of W.B. Vs. Prasenjit
Dutta, (1994) 2 SCC 37 referred to.

101. PRACTICE AND PROCEDURE : RIGHT TO APPEAL : LOCUS
STANDI :-
(2000) 5 SCC 765
PIARA SINGH Vs. STATE OF PUNJAB

Auction sale of land where an order issuing a corrigendum as to area
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of land sold to a particular party affects land rightfully in possession of
another party. It was held that such other party has locus standi to file
appeal or revision against the order.

NATURAL JUSTICE : AUCTION SALE UNDER C.P.C. : AUDI ALTERAM
PARTEM :-

Before setting aside a sale, appropriate authority ought to give the
highest bidder notice and allow him a hearing as his rights would be ad-
versely affected by the setting aside of the sale.

Paragraph 16 and 17 of the judgment are reproduced :

Further, the Chief Settlement Commissioner ought to have considered
the fact that the appellant was in possession of the land as he was in-
ducted as a tenant since 1978. Therefore he was having locus standi to file
an appeal against the so called corrigendum granting additional fand which
was in the possession of the Respondent 2.

Lastly, we find much force in the contention raised by the learned coun-
sel for the appellant that the Tahsildar (Sale) erred in passing the order
dated 30-1-1985 (Annexure ‘I') setting aside the auction- sale dated 30-12-
1982 on the ground of defective proclaimation without issuing any notice to
the appellant. The Tahsildar (Sales) ought to have heard the appellant,
whose bid was highest and was accepted on 30-12-1982 before passing
the impugned order after three years. In the present case, the appellant
was in possession of the land as a tenant. His bid was accepted and if that
bid was to be set aside, his (appellant’s) rights would be certainly adversely
affected, therefore, he was required to be heard. Since no such opportu-
nity was afforded to the appellant before passing such order, it requires to
be quashed. Surinder Singh Vs. Central Govt. (1986) 4 SCC 667.

96. PARTITION ACT, SECTION 4 : PRE-EMPTION (THE PREFEREN-
TIAL RIGHT) AND HINDU SUCCESSION ACT, SECTION 22 :-
(2000) 5 SCC 662
BABU LAL Vs. HABIBNOOR KHAN

Transfer of share to a non-member of the undivided family. Filing of
suit by such stranger-transferee for partition and separate possession of
the undivided share transferred to him essential for operation of S. 4. In the
absence of such suit, application filed under S. 4 by owner of another por-
tion of the house undertaking to buy the share of the stranger-transferee
would not be maintainable.

Paragraphs 9 and 10 of the judgment are reproduced :

Therefore, one of the basic conditions for applicability of Section 4 as
laid down by the aforesaid decision and also as expressly mentioned in the
section is that the stranger transferee must sue for partition and separate
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possession of the undivided share transferred to him by the co-owner con-
cerned. It is, of course, true that in the said decision it was observed that
even though the stranger-transferee of such undivided interest moves an
- execution application for separating his share by metes and bounds it would
be treated to be an application for suing for partition and it is not necessary
that a separate suit should be filed by such stranger-transferee. All the
same, however, before Section 4 of the Act can be pressed into service by
any of the other co-owners of the dwelling house, it has to be shown that
the occasion had arisen for him to move under Section 4 of the Act be-
cause of the stranger-transferee himself moving for partition and separate
possession of the share of the other co-owner which he would have pur-
chased. This condition is totally lacking in the present case. To recaptulate,
Respondent 1 decree-holder himself, after getting the final decree, had
moved an application under S. 4 of the Act. The appellant, who was a
stranger-purchaser has not filed any application for separating his share
from the dwelling house, either at the stage of preliminary decree or final
decree or even thereafter in execution proceedings.

Only on this short ground, therefore, the application under Section 4 of
the Partition Act has to be treated as not maintainable as held by the trial
Court. The decision of the Orissa High Court in Alekha Mantri case, AIR
1971 Ori 127 relied upon by the learned Single Judge also cannot be of
any avail in view of the settled legal position discernible from the aforesaid
decision of this Court in the case of Ghantesher Ghosh, (1996) 11 SCC
446.

NOTE:- Please refer to Ram Dayal Vs. Manak Lal, 1973 M.P.L.J. 650,
Narayan Vs. Mahadeo, 1971 M.P.L.J. 239, Harmir Singh Vs. Jhal Khan,
1995 M.P.L.J. Note 23 and Vilas Rao Vs. Ram Lal, 1997 (1) JLJ 381.

69. PREVENTION OF CORRUPTION ACT, 1947, SECTIONS 5(1)(e)/5(2):
ANTI CORRUPTION : DISPROPORTIONATE PROPERTIES,
NATURE OF PROOF: & EVIDENCE ACT, SECTION 3,154 AND 155
HOSTILE WITNESS, APPRECIATION OF EVIDENCE:-

2000 (2) M.P.H.T. 59
SUBHASH KHARATE Vs. STATE OF M.P.

There was a charge against Subhash under Section 5 and allied sec-
tions regarding disproportionate properties to be known sources of appel-
lant’s income. Alleged that a plot was purchased benami by the appellant
in the name of his wife and constructed a house thereon. Trial court found
the apellant guilty for the offence and sentenced him. Appeal preferred to
the High Court which-was held that the prosecution failed to discharge the
burden of proof that the appellant has acquired such properties which are
disproportionate to his legal source of income. The seitence passed was
set aside. Kaliram Vs. State of Himachal Pradesh, AIR 1973 SC 2773
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and Mansingh Vs. Delhi Administration, AIR 1979 SC 1455 followed.

Merely because a witness is hostile, statement of witness cannot be
thrown out in limine, only on the ground that witness turned hostile. Sat
Paul Vs, Delhi Administration , AIR 1976 SC 294 followed.

70. PREVENTION OF CORRUPTION ACT, SECTIONS 5 (1)(d) AND 5(2)
AND I.P.C., SECTION 161:- :
2000 (2) M.P.H.T. 333 (SC)

SMT. MEENA Vs. STATE OF MAHARASHTRA

It was alleged that the appellant alleged and accepted Rs. 20/- as grati-
fication for doing an official act of sending the relevant records to the copy-
ing section. The Trial Judge held the charges proved. She was convicted
and sentenced. In appeal, the High Court also affirmed the findings re-
corded by the trial Judge. Against it, this appeal by special ieave was pre-
ferred. It was held that materials produced are not sufficient to record a
verdict of guilt. Currency note was not recovered from the person or from
the table drawer. !t was found only on the pad on the table-PW-1 attempted
to thrust the currency note in her hands. She refused by pushing with her
hand. Thus, currency note came into contact with her and fell on the pad.
Hence, more recovery of the currency note cannot be held to be proper or
sufficient proof of the acceptance of the bribe. Prevaricating type of evi-
dence of PW-1 and Pw-3 who seem to have strong prejudice against the
appellant. Conviction cannot be based upon their testimony. Two material
witnesses were withheld. Materials on record not sufficient to prove guilt of
the appellant.Hence, conviction and sentence set aside. Appeal allowed.

The judgment of the Courts below suffer from serious infirmites and
manifest errors on account of unwarranted inferences liberally drawn by
the Courts below against the appellant, overlooking the fundamental prin-
ciple of presumption of innocence of an accused till the charge levelled
and his guilt is established beyond all reasonable doubt. The Courts below
have failed to consider the adverse impact on the prosecution case from
the evidence of PW-2 and the withholding of the lady constabie and Jagdish
Bokade, two material witnesses. The appellant cannot be, on the basis of
available evidence, held to have tactly accepted the illegal gratification as
alleged. The materials on record in this case are not sufficient to bring
home the guilt of the appellant. '

71. PREVENTION OF CORRUPTION ACT, SECTIONS 13 (1)(e) AND 17
AND Cr.P.C., SECTION 397 READ WITH SECTIONS 401 AND 482:
SPECIAL JUDGE CAN HEAR AND DISPOSE THE CASE:-

2000 (3) M.P.H.T. 16
RAMNARESH PRASAD Vs. STATE
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The Special Judge granted permission to C.B.!. for investigating a case
against the petitioner under Section 17 of the Act. The petitioner’'s conten-
tion is that since the Special Judge granted permission, therefore, he has
participated in the investigation and cannot try the case. The High Court
held that merely because a Judge grants permission to investigate he does
not become part of the investigating authority.

72. PRACTICE AND PROCEDURE : ADVOCATE:- DUTY OF
(2000) 1 JLJ 20
NARENDRA KUMAR JAIN Vs. STATE OF M.P.

Learned counsel for the petitioner is not prepared with the case and
has not looked into the provision of law which is applicable to his case Itis
not fair to the Court that the counsel comes to the Court without prepara-
tion of the case and without bringing books with him.

73. PRACTICE AND PROCEDURE : ADVOCATE:-DUTY OF
2000 (1) JLJ 22
B.R. NIKUNJ, CIVIL JUDGE CLASS I Vs. VIPIN TIWARI, ADVOCATE

An act of a lawyer attacking the reputation and character of a Judge is
as grave an offence worthy of condemnation as of a priest in a temple
defacing and defiling the deity installed in it, because by such act he not
only destroys the very institution from which he derives status and suste-
nance but does a greater general damage by shaking faith of the devotees
and hurting the feelings and sentiments of the worshippers who through
his mediation and assistance seek spiritual gain and contentment.

It is also not disputed that on the basis of the complaint made by the
contemner to the Chief Justice, an enquiry through vigilance cell of the
High Court was made through the District Judge, Raipur, after holding an
enquiry submitted a report that the complaint is false and indicative. There-
after, the District Judge on the report of the concerned Judge issued a
show cause to the contemner calling upon him to substantiate his aliega-
tions against the Judge or explain why a reference for initiating contempt
proceedings be not made to the High Court under Section 10 of the Act.

The provisions of Section 6 of the Act is aimed at advancing general
public interest of administration of justice. In order to have a proper control
and check over the administration of justice, it is but expedient that a citi-
zen is not dissuaded by the threat to prosecution for contempt from mak-
ing a bonafide complaint to the High Court against the presiding officer of
a subordinate Court. Presumably with this purpose by section 6 immunity
is provided to a citizen making a complaint to the higher Court or the High

~Court against the presiding officer of the Subordinate Court provided the
complaint is made in good faith. See in this respect case of Ram Piara
Comrade. 1873 Cr. Law Journal 1106 (Punjab & Haryana High Court)
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As held in the case of Guljarilal, Advocate of Ambah, (1968 JLJ 678=
- 1968 MPLJ 725) “the object for contempt proceedings is not to afford pro-
tection to Judges personally from imputations to which they may be ex-
posed as individuals. It is intended to be a protection to the public whose
interests would be very much affected if by the act or conduct of any party,
the authority of the Court is lowered and the sense of confidence which
people have in the administration of Justlce by it is weakened".

The learned presiding Judge and the District Judge in the reference
made to this Court has stated that only because the contemner’s father
was convicted and sentenced in criminal case, the contemner actuated by
revengeful attitude made a false complaint against the presiding Judge
containing very general and wild allegations reflecting on his conduct and
integrity. Such complaint on ill based information is gross contempt be-
cause it shakes the confidence of the public in Courts particularly in a
small place like Balodabazar where there are only few Judges functioning
in the Court, Similar attempt of maligning and scandalizing a Judge of a
Courtin a rural area by issuing pamphlets against him came up for severe
criticism by the Supreme Court in the case of Rama Dayal Murkarha v.
State of M.P. (AIR 1978 SC 921), in which similar defence and protection
under section 6 was not accepted and the lawyer was held guilty of con-
tempt and punished although with a token fine.

The circumstances brought on record go to show that because the
contermner’s father was convicted and punished with sentence of imprison-
ment and fine by the Presiding Judge, the contemner made a complaint
against his honesty and integrity. He has failed to substantiate it either on
the administrative side or judicial side of the High Court.

On the facts and circumstances discussed above, it cannot be held
that the action of the contemner was in good faith. He made no attempt to
ascertain the correctness or truth of the information alleged to have been
given to him by the two senior members of the bar. The contemner has not
filed any statement or affidavit of the two senior members of the bar on
whose information he made the complaint. On the other allegations, noth-
ing has been produced before us to indicate that there were any reason-
able grounds for the contemner to make a complaint against the Judge.
The complaint has not only been made to the District Judge and the High
Court which alone would have protected his action under section 6 of the
Act but copies of such complaint were sent to Chief Justice of India. Reg-
istrar of the High Court and to the President of the Bar Council. There was
thus an attempt on the part of the contemner to make a complaint against
the Judge. The complaint has not only been made to the District Judge
and the High Court which alone would have protected his action under
section 6 of the Act but copies of such complaint were sent to Chief Justice
of India. Registrar of the High Court and to the President of the Bar Coun-
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cil. There was thus an attempt on the part of the contemner to malign and
harm the Judge 'and as a result it has not only caused embarrasment and
harrasment to the Judge but has done a greater public damage by shaking
confidence of the people in administration of justice. He has not expressed
regrets nor apologised. In the circumstances, we hold him guilty of con-
tempt, Guided by the Supreme Court decision in the case of Rama Dayal
IMarkarha (supra) we are also of the opinion that for a lawyer imposition of
a token fine of Rs. 1 (one) and in default to suffer simple imprisonment for
a day should meet the ends of justice and deter him from committing such
acts of contempt in future. It is ordered accordingly, In the circumstances,
the contemner shall pay Rs. 500/- (five hundred) as costs to be deposited
in the High Court to defray the office expenses.

84. PROBATION OF OFFENDERS ACT, SECTIONS 3, 4, 5 AND 6:-
2000 (2) JLJ 52
MANOJ KUMAR Vs. STATE OF M.P.

Offender below the age of 21 years. Offence not punishable with life
imprisonment. Court is bound to call for the report of Rrobation Officer. It
is also bound to record reasons if no benefit of S. 3 or S. 4 is given to
offender.

Please see Section 357 Cr.P.C. also.
Paragraphs 4, 5 and 6 are reproduced :-

Section 6 of the Act provides that “when any person under twenty-one
years of age is found guilty of having committed an offence punishable
with imprisonment but not with imprisonment for life, the Court by which
the person is found guilty shall not sentence him to imprisonment unless it
is satisfied that, having regard to the circumstances of the case including
the nature of the offence and the character of the offender, if would not be
desirable to deal with him under Section 3 or Section 4, and if the Court
passes any sentence of imprisonment on the offender, it shall record its
reasons for doing so.”

Sub-section 6 further provides that “for the purpose of satisfying itself
whether it would not be desirable to deal under Section 3 or Section 4 with
an offender referred to in Sub-section (1), the Court shall call for a report
from the probation officer and consider the report, if any, and other infor-
mation available to it relating to the character and physical and mental
conditions of the offender”.

5. Section 6 in its terms is mandatory. The Court is bound to extend the
benefit of the provisions of Section 3 or Section 4 on a person who is
found guilty and is below of 21 years of age, The discretion is given to
the Court to not deal with the said persons either under Section 3 or
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under Section 4 of the Act but before passing on order of imprison-
ment the Court shall be duty bound to call for a report from the Proba-
tion Officer and consider the report. After taking into consideration
the report of the Probation Officer, the Court would still be bound to
give the reasons for not extending the benefit of Section 3 or Section 4
of the Act to the assused. :

6. Undisputedly Section 323 is not punishable with life imprisonment. The
records of the Court below do not show that the learned trial Court
before refusing to extend the benefit of the Act to the accused either
called for the report from the Probation Officer or made any enquiry
itself, In paragraph-12, the learned trial Court has observed that com-
plainant has suffered as many as seven injuries on his persons and as
the said complainant belonged to a Scheduled Tribe, the benefit under
the Act could not be extended. The reasons projected by the learned
trial Court are not germane. When the law requires that the Court has
to deal with a person either under Section 3 or under Section 4 of the
Act, then the Court is bound to do so unless it has called for a report
from the Probation Officer or has recorded the legal reasons for re-
fusal. In the présent case, the learned trial Court was swayed away by
the number of the injuries and by the fact that the complainant be-
fonged to the Scheduled Tribe. In the opinion of this Court both the
facts were irrelevant because for the injuries the appellants would be
convicted under Section 323 and simply because a person belongs to
a particular caste or tribe the benefit under the probation of Offenders
Act cannot be refused unless the man is convicted under the provi-
sions of Scheduled Castes and Scheduled Tribes (Prevention of Atroci-
ties) Act. In the present case. the learned Court below has recorded
acquittal of the appellants for the offence punishable under Section 3
(1) (x) of t he Atrocities Act. The reasons given by the learned trial Court
are patently illegal.

74. P.F.A. ACT S.16 AND R 4 (3), (4) NON COMPLIANCE OF RULES
A.J.R. 1999 S.C. 1539 JAGADISH Vs. STATE

Appellant found to be selling adulterated curd- Certificate of public ana-
lyst and CFL confirming same Mentioning in certificate that sample was
intact being not necessary, non-mentioning would not amount to non-com-
pliance of R.4 (3) and No leniency could be shown on ground that offence
had been committed more than a decade ago. Offence proved. Conviction
upheld. minimum sentence imposed.

1. Challeging his conviction under Section 7 read with Section 16 of the
Prevention of Food Adulteration Act. 1955. Both the Courts have con-
currently found that it was the appellant who had sold curd which was
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19.

found to be adulterated. The certificate issued by the Public Analyst
and subsequently by the Central Food Laboratory show that the curd
was deficient in respect of milk fat and milk solids of non fat. We see no
reason to differ from the findings recorded by both the Courts below
and. therefore, the conviction of the appellant has to be confirmad.

It was submitted by the learned counsel for the appellant that Rules 4
(3) and 4 (4) of the Prevention of Food Adulteration Rules were not
complied with in this case. This contention has been dealt with by the
High Court and it has found that they were complied with. Learned
counsel was not able to point out how Rule 4 (3) or Rule 4 (4) have not
been complied with in this case. His submission that it is not men-
tioned in the certificate that the sample was intact and therefore there
was non-compliance does not deserve any consideration because there
is no requirement that in the Certificate of Analysis itself it should be
stated that the sample when received by the Central Food Laboratory
was found intact.

It was also submitted by the learned counsel that the offence had taken
place in 1979 and the appellant’s father, who was the owner of the
shop has now died and, therefore, some leniency should be shown to
him. We cannot accept this submision because once the offence is
held proved, the minimum sentence has to be imposed.

As we find no substance in this appeal, it is dismissed. The appellant
is directed to surrender to custody to serve out the remaining sen-
tence.

PREVENTION OF FOOD ADULTERATION ACT, SECTIONS 13 & 20
(1) r/w SECTION-13 (2), (2-B), (2-D), (3), (5) : TWO DIFFERENT RE-
PORTS,TWO DIEFERENT VIEWS REGARDING ADULTERATION OF
TOOR DAL : QUESTION OF SANCTION :-

(2000) 6 SCC 348

FOOD INSPECTOR, ERANKULAM Vs. P.S. SREENIVASA SHENOY

Fresh consent to institute prosecution and recommence the proceed-

ings on the basis of the new facts revealed in the certificate of the Director
not required. Sanction is required only at the stage of institution of pros-
ecution on the basis of report of Public Analyst and not at post-institutional
stage when the certificate of the Director, CFL can be brought in evidence.
With the courtesy of Supreme Court cases Eastern Book company follow-
ing portion is reproduced.

The appellant Food Inspector Purchased toor dal from the grocery of

the respondent for the purpose of taking sample. One of the three parts of
the sample was sent to the Pubiic Analyst who, after analysis, sent a report
stating that the sample contained kesari dal and hence it was adulterated.
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Thereupon the complaint was filed on the premise that the respondent
committed the offence under Section 16 (1-A) of the Act read with Section
2 (i-A) (h) and Section 7 (i) of the Act. The Additional Chief Judicial Magis-
trate before whom the complaint was filed issued process to the respond-
ent as accused. After entering appearance in the case the respondent
moved an application for sending a second part of the sample to the Direc-
tor of Central Food Laboratory.It was sent accordingly and upon the same
being analysed at the Central Food Laboratory, the Director thereof sent a
certificate to the trial court stating that the sample was adulterated as it
contained synthetic coal tar dye ( tartrazine). On receipt of the said certifi-
cate the trial Magistrate converted the case from summary trial to a war-
rant case trial. After examining three witnesses for the prosecution the trial
Magistrate framed a charge against the accused under Sections 2 (i-a) (h)
and 7 (i) read with Section 16 (1-A) (i) of the Prevention of Food Adultera-
tion Act. The respondent filed a revision before the High Court in chal-
lenge of the order framing charge. A Single Judge of the High Court ac-
cepted the respondent’s contention that the complainant had not obtained
sanction under Section 20 of the Act on the strength of the new facts re-
vealed in the certificate issued by the Director of Central Food Laboratory
and hence a fresh sanction is necessary for proceeding with the case. It
was, therefore, directed that the Magistrate, before proceeding further,
should give the prosecution an opportunity to place the certificate of the
Director of Central Food Laboratory before the appropriate authority for
consideration and consent for continuance of the prosecution and in the
event of no such consent of the appropriate authority being obtained and
produced, the Magistrate should discharge the accused and drop the pro-
ceedings. The Food Inspector who instituted the prosecution as well as
the ‘State have filed this appeal by special leave against the said order of
the High Court. Allowing the appeal, the Supreme Court held that.

It is not necessary to deal with the question whether the prosecution
was instituted with the written consent envisaged in Section 20 of the Act
or whether it was instituted under a general authorisation made by the
State Government. It is proposed to proceed on the assumption, without
prejudice to the contention that the appellant instituted the prosecution
proceedings on the strength of the written consent of one of the authorities
concerned.

When the certificate of the Director, Central Food Laboratory super-
seded the report of the Public Analyst the latter stands sunk to the bottom
and in that place the certificate alone would remain on the surface of evi-
dence and hence that certificate alone can be consideréd as for the facts
stated therein regarding the sample concerned. Thus the real contention
posed is whether a fresh consent of the authority concerned is required
when the said certificate has taken the place of the report of the Public
Analyst.
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The certificate of the Director of the Central Food Laboratory can be
brought in evidence only in the post-institutional stage of a case, whereas
the report of the Public Analyst can be obtained during pre-institution stage
of the prosecution. There is no scope for countenancing a situation when
prosecution proceedings can be instituted with the certificate of the Direc-
tor of the Central Food Laboratory. What was in evidence in the form of
report of the Public Analyst stands substituted, during the evidence stage,
by the certificate of the Director of Central Food Laboratory, In other words,
after evidence stage commences a new document would take the place of
an existing material already admitted in evidence. Thereafter no legal pro-
vision requires the case to be switched back to the pre-institution stage.

Itis the court’s function to despatch the other part of the sample to the
Director of the Central Food Laboratory. What is the need for obtaining a
fresh consent when the certificate of the Director of the Central Food Labo-
ratory has reached the court ?

State of Bombay v. Purushottam Kanalyala/ AIR 1961 SC 1 :(1961)
1Crid 170 ; A.K. Roy v. State of Punjab, (1986) 4 SCC 326 : 1986 SCC
(Cri) 443: (1986) 3 FAC 66, relied on

There is no good reason for making two different categories of cases
with the help of certificates issued by the Central Food Laboratory. Report
of the Public Analyst alone is contemplated for instituting the prosecution
and consent or sanction is necessary only for such institution, and that a
post-institutional development while exercising a statutory right conferred
on the accused for challenging the report of the Public Analyst during trial
is not a premise for turning the key backwards for a fresh institution of the
prosecution, whatever be the result of the analysis made by the Central
Food Laboratory.

State of Gujaré_t v. Ambalal Maganlal, (1978) 2 FAC 53 (Guj) (DB) :
Prahladbhai Ambalal Patel v. State of Gujarat, (1984) 2 FAC 27 : 1984
Cri LJ 1642 (Guj) (FB). approved

Rattan lal v. State of H.P., (1989) 2 FAC 190 (HP) (FB) : S.M. Anwar
& Co. v. State of W.B. 1994 FAJ 592 (Cal), overruled.

It is also not possible to countenance the contention based on Section
216 (5) CrPC. What is intended by that provision is that a prosecution,
which requires previous sanction, cannot be started without such sanction
even by way of amending the charge midway the trial. If the amended charge
includes a new offence for which previous sanction is necessary then pros-
ecution for such new offence cannot be started without such sanction. How-
ever, the second limb of the sub-section makes it clear that if sanction was
already obtained for prosecution on the same facts as those on which the
new or altered charge is founded then no fresh sanction is necessary.
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The facts on which prosecution is founded under the Act were broadly
that the accused had sold adulterated toor dal to the Food Inspector. Vari-
ation regarding the reasons or the data by which two different analysts had
reached the conclusion that the sample is adulterated is not sufficient to
hold that the basic facts on which the prosecution is founded, have been
altered. Hence Section 216 (5) of the Code would not improve the position
- of the accused for the purpose of obtaining fresh consent on the facts of
this case.

It must, therefore, be held that if the prosecution has been validly insti-
tuted, neither any new data nor any added reasons contained in the certifi-
cate issued by the Director of the Central Food Laboratory would be suffi-
cient to annul the sanction already obtained with which the prosecution
was already instituted. The trial has to proceed with the certificate on record
which superseded the report of the Public Analyst.

49. PARTNERSHIP ACT, SECTION 69 : APPLICABILITY, ITS EXTENT
TO : ARBITRATION ACT, SECTION 14 (2) : DEFENDING PERSONS:-
(2000) 6 SCC 659
KAMAL PUSHP ENTERPRISES Vs. D.R. CONSTRUCTION CO.

Section 69 of the Partnership Act is confined only to enforcement of a
right arising from a contract by an unregistered firm by instituting a suit or
other proceedings in court. Arbitration proceedings cannot be freated as
suit or other proceedings to enforce any rights arising under a contract.
Section 69 does not prohibit an unregistered firm, respondent, from de-
fending an arbitration proceedings initiated by the opposite party, appel-
lant, itself by seeking to appoint the arbitrator in terms of the arbitration
. clause contained in the contract between the parties and to make refer-
ence of dispute between them to the arbitrator. After the arbitrator passed
award in favour of the respondent firm, rights of the parties were crystal-
ized and when the arbitrator suomotu filed the award before trial court un-
der S. 14 (2) of the Arbitration Act. IT was held appellant was not entitled to
raise a preliminary objection based on Section 69. That was not a jurisdic-
tional issue in respect of the arbitrator’s power, authority and competency
itself so as to enable the appellant to raise the same at any stage.

NOTE : Please refer to AIR 1996 MP 139 = 1996 MPLJ 240 = 1996
JLJ 225. .
@
75. REGISTRATION ACT: SECTION 71: DUTY OF THE REGISTRAR:-

2000 (1) VIBHA 288
SHIVSHAKTI LAND AND FINANCE CO. Vs. STATE OF M.P.

Section 71 of the Registration Act provides that if the document is
presented for registration Sub-Registrar has to accept and register the same.
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He cannot refuse the registration but in case of some legal flaw he has to
comply with provisions under. In case of refusal he has tc pass a reasoned
order hearing. Kailash Mohan Vs. Sub-Registrar, 1985 MPLJ 395 relied
on. ' :

76. REGISTRATION ACT, SECTION 49:-COLLATERAL-PURPOSE
1999 RN 407 (HC)
THEPALI Vs. DADDI

Sale deed registrable but not registered can still be relied on for pur-
pose of delivery of possession to seller.

2. REPRESENTATION OF PEOPLES ACT : ELECTION RULES : AFFI-
DAVIT :
(1999) 1 SCC 666
L.R. SHIVARAMAGOWDA Vs. T.M. CHANDRASHEKAR

Affidavit accompanying the election petition alleging corrupt practice
must disclose source of information and clearly state which allegations are
based on personal knowledge and which on information received. Other-
wise affidavit cannot be held to be in confirmity with Form No. 25 pre-
scribed under Rule 94-A. Affidavit with the verification that contents “are
true to the best‘of my knowledge and belief and information” was a defec-
tive affidavit.

Paragraph 16A of the judgment is reproduced :-

We have already extract paras (f) and (g) of the affidavit filed along
with the election petition. It does not disclose the source of information.
Nor does it get out which part of the election petition was personally known
to the petitioner and which part came to be known by him on information.
Significantly, paras (a) to (e) of the affidavit sate that the averments therein
are true to his information. Para (f) is siient on this aspect of the matter.
Para (g) refers to all the 42 paragraphs in the petition. The affidavit is not in
conformity with the prescribed Form No. 25. Thus there is a failure to com-
ply with Rule 94-A of the Conduct of Election Rules. It is a very serious
defect which has been overlooked by the High Court.

® .
39. RENT CONTROL AND EVICTION : TENANCY, APPRECIATION OF
EVIDENCE : DELHI RENT CONTROL ACT, SECTIONS 14 (1) (a),
(c) & (k) :-
(2000) 4 SCC 214
MOHINDER KAUR Vs. KUSAM ANAND

With the Courtesy of the publishers Supreme Court Cases, Eastern

Book Company following portions are reproduced :-
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The appellant landlord was convicted under Sections 29 (2) and 14 of
the Delhi Development Act, 1957 on the ground of user of the suit building.
which was situated in a residential area of Delhi, for non-residential pur-
poses by the then lessee. Therealfter, the appellant initiated eviction pro-
ceedings under Section 14 (1) (a), (c) and (k) against the then lessee. In
that proceedings, the appellant appointed D, an employee of the appel-
lant's firm, as power of attorney. Consequently, the then lessee vacated
the suit building on 31-8-1977. Thereafter on 28.10.1977 the respondent
wrote a letter to the appellant, who resided in Calcutta, for confirmation of
letting out the suit building to the respondent at a rent of Rs. 3000 per
month. However, there was no such confirmation by the appellant. There-
after on 16-11-1977. the respondent paid a sum of Rs. 3000 to D as ad-
vance rent of the suit building and obtained a receipt from D. On 29-12-
1977, the appeliant’s son visited the property and found the same to have
been occupied by the respondent. He asked the respondent to remove her
belongings from the property but she declined to do so. Hence, he issued
notice by telegram on 31-12-1977 and lodged FIR for criminal trespass.
The appellant filed a suit for eviction of the respondent on the ground that.
the defendant was a trespasser in the suit premises and for mesne profits
@ Rs 3000 per month w.e.f. 1-1-1978. The suit was decreed by a Single
Judge of Delhi High Court but the decision was reversed by a Division
Bench. The appellant approached the Supreme Court. The respondent
contended that the receipt given by D would clearly establish the case of
the defendent that the premises were let out to her by accepting an ad-
vance rent of Rs 3000. The respondent added that as the appellant had
not produced the copy of the power of attorney executed by the appellant
in favour of D for conducting the eviction proceedings against the former
lessee. adverse inference should be drawn against the appellant and D
should be held to have powers to let out the premises. Rejecting the con-
tentions and allowing the appeal. the Supreme Court held.

If D had any power of attorney for letting out the premises. there was
no necessity of writing the letter dated 28-10-1977 to the plaintiff-appellant
for having confirmation of letting out the premises at the monthly rent of
Rs. 3000. Further, it was open to the defendant-respondent to get a certi-
fied copy of the power of attorney, which was executed by the plaintiff in
favour of D for conducting the suit against the former tenant, from that suit
proceedings. In the present case there is no question of presuming under
Illustration (g) of Section 114 of the Evidence Act that the plaintiff-appel-
lant was in possession of the power of attorney executed in favour of D.
Therefore, itis difficult to draw an adverse inference that she was withhold-
ing the power of attorney which was in her possession. In evidence, the
plaintiff has specifically denied that she has executed any such power of
attorney in favour of D. Further, the plaintiff appellant was not asked to
produce the copy of the power of attorney executed in favour of D in evic-
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tion proceedings against the former tenant. Moreover, the respondent- de-
fendant had nowhere stated that before paying Rs 3000 to D she had seen
or verified the power of attorney executed in his favour by the plaintiff ap-
pellant.

48. RECOVERY OF DEBTS DUE TO BANKS AND FINANCIAL INSTITU-
TIONS ACT, 1993 : (RECOVERY OF DEBTS ACT, FOR SHORT)
SECTIONS 1 (4), 2 (g), 17, 18, 31, 31-A AND 34 : TRANSFER OF
CASES FROM THE CIVIL COURT TO DEBTS RECOVERY TRIBU-
NALS : '

(2000) 6 SCC 655
PUNJAB NATIONAL BANK Vs. CHAJJU RAM

Where the decree for a sum exceeding the minimum prescribed by
Section 1 (4) was passed in favour of a Bank by a Civil Court prior to the
application of Act, but remained unexecuted till the establishment of Debts
Recovery Tribunal, the jurisdiction to entertain an application for execution
of such decree was held to be possessed by the said Tribunal and not by
the Civil Court. The amount of interest payable and the principal amount
have to be taken into consideration.

e

78. SAMAJ KE KAMJOR VARGON KE KRISHI BHUM! DHAARKON
................................. ADHINIYAM, 1976 (M.P.)
PREAMBLE AND SECTIONS 5 AND 6:- ELABORATES THE NEED
FOR ENACTING THE ADHINIYAM:-
2000 (1) VIBHA 190
PRABHUBAI Vs. ADDL.COLLECTOR

Enactment is for purposes of protecting members of weaker section of
society. They are likely to become the ‘prey’ for their land grabers.

Civil Suit dismissed in default of evidence. Application under is not
barred. Application can be filed even after withdrawal of suit. The Authori-
ties have to be vigilent to implement the provisions of the Act.

92. SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION
OF ATROCITIES) ACT, SECTION 3 (2) (V):-
2000 A.N.J. 377
MASUMSHA HASANASHA MUSALMAN Vs. STATE OF MAHARASHTRA

Offence under IPC committed against a person of scheduled caste
whether the act comes under the provisions of section 3 (2) (v) of Act? It
was held ‘No'. To attract the provisions of Section 3 (2) (v) of the Act the
sina qua non is that the victim should be a person who belongs to a sched-
uled caste or a scheduled tribe and that the offence under the Indian Pe
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nal Code is cecmmitted against him on the basis of such a person belongs
to a scheduled caste or a scheduled tribe in absence of such ingredients,
no offence under section 3 (2) (v) of the Act arises.

44. SICK INDUSTRIAL COMPANIES (SPECIAL PROVISIONS) ACT,
1985 : SECTIONS 17 (3), 18 (2), 22 AND 22-A : BAR OF SUIT :
PROCEEDINGS AGAINST GUARANTORS ALSO APPLIES :-
(2000) 6 SCC 545
PATHEJA BROTHERS Vs. ICICI LTD.

Without the requisite sanction, for enforcement of any guarantee in
respect of any loan or advance granted to the industrial company, applica-
ble even to such a suit filed against the guarantors. Contention that the bar
would apply only when the company itself was the guarantor or was sued
by a guarantor on subrogation was rejected by the Supreme Court.

With the courtesy of Eastern Book Company, SCC publishers. the fol-
lowing portion is reproduced:

The respondent filed a suit against the appellant Company for recov-
ery of the loans outstanding against the latter. The guarantors also were
impleaded as defendants and the guarantees were sought to be enforced.
By an interim order, the trial court directed the Court Receiver to take pos-
session of the properties mentioned in the exhibit to the plaint. A few days
later the appellant's reference for being declared a sick under taking within
the meaning of the Sick Industrial Companies (Special Provisions) Act,
1985 ("the said Act”) was registered. Hence, the trial court vacated the
interim order in respect of the properties belonging to the guarantors. The
trial court took the view that Section 22 of the said Act was not applicable
to guarantors. The trnial court’'s order was confirmed by a Division Bench of
the High Court. The Supreme Court held that the words of Section 22 are
crystal clear. There is no ambiguity therein. It must, therefore, be held that
no suit for the enforcement of a guarantee in respect of a loan or advance
granted to the industrial company concerned will lie or be proceeded with,
without the sanction ot the Board or the appellate authority under the said
Act. It is not possible to read the relevant words in Section 22 as meaning
that only a suit against the industrial company will not lie without such
consent. There is no requirement in Section 22 that, to be covered thereby,
a suit for the enforcement of guarantee in respect of a loan or advance to
the industrial company should be against the industrial company.

When the words of a legislation are clear, the court must give effect to
them as they stand and cannot demur on the ground that the legislature
must have intended otherwise.

Moreover. the scheme prepared under section 17 (3) would provide for
the repayment of the loan or advance and. therefore, would take within its
ambit the claim on the guarantee: the question of proceeding with the suit
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against the guarantor would not arise. On the other hand, if the industrial
company cannot be revived by a scheme, the embargo under Section 22
would cease to operate.

Section 22 provides that the suit would lie or be proceeded with after
the consent of the Board has been obtained. It would, therefore, be open
to the claimant on a guarantee to obtain such consent from the Board.

77. SERVICE LAW: CONSTITUTION OF INDIA, ART. 227: EXECUTIVE
ORDERS BINDING EFFECT OF:-
2000 (2) M.P.H.T. 9 (NOC)
Dr. HASHMUKH VERMA Vs. STATE OF M.P.

Executive orders of the Government can have no force and cannot be
followed in view of the express provision relating to seniority in the Rules,
which have been framed under Art. 309 of the Constitution and have the
force of law.

52. SERVICE LAW, PROMOTION : SELECTION OF POST : DETERMI-
NATION AND CRITERION FOR SELECTION :-
(2000) 6 SCC 698
UNION OF INDIA Vs. L.T. GEN. RAJENDRA SINGH.

Selection for promotion is based on different criteria depending upon
the nature of the post and requirements.

NOTE :- Judicial Officers are requested to go through the whole judg-
ment because the entire law relating to selection of post. promotion, test
to determine and criteria and etc. etc. is explained.

45. SERVICE LAW : FAMILY PENSION : “FAMILY” : SCOPE : PUNJAB
CIVIL SERVICE RULES
(2000) 6 SCC 560
PUNJAB STATE ELECTRICITY BOARD Vs. RAM RAKHI

Widowed sister is also covered, hence could also claim family pension
in Punjab Civil Services Rules. In order to be eligible to family pension one
must prove that there is no nomination by the deceased and that she was
dependent on the deceased.

79. SPECIFIC RELIEF ACT, SECTION 31 AND WORDS AND PHRASES:
THE WORDS “IF LEFT OUTSTANDING MAY CAUSE HIM SERIOUS
INJURY”, THE RELEVENT WORDS UNDER SECTION 31 S.R. ACT
EXPLAINED AND THE WORD “PREJUDICE’EXPLAINED:-

2000 (1) VIBHA 160
L.P.SHRIMALI Vs. SHRI MADHUSUDAN \
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“Paragraph 7 of the judgment is reproduced:-

So far as the first submission is concerned this is found on the scope
of section 31 of the Specific Relief Act. Section 31 of the Specific Relief
Act is extracted below: :

“WHEN CANCELLATION MAY BE ORDERED:-

(1) Any person against whom a written instrument is void or voidable, and
who has reasonable apprehension that such instrument, if left outstand-
ing may cause him serious injury, may sue to have it adjudged void or
voidable; and the Court may, in its discretion, so adjudge it and order it
to be delivered up and cancelled.

(2) If the instrument_has been registered under the Indian Registration
Act, 1908 (16 of 1908), the Court shall send a copy of its decree to the
officer in whose office the instrument has been so registered; and such
officer shall note on the copy of the instrument contained in his books
the fact of its cancellation.”

Section 31 itself speaks that a person against whom a written instru-
ment is void or voidable and who has reasonable apprehension that such
instrument, if left outstanding, may cause him serious injury. The relevant
words are “if left outstanding may cause him serious injury”. Here the
pronote and the receipt if left outstanding would not cause any serious
injury to the petitioners as it is for the defendants in the suit to whom the
injury would be caused if they do not utilise the documents within the time
provided by law. The documents are agreements and may come in the
category of contract between the parties. Section 31 confers the equitable
jurisdiction. On the facts of the present case, it is clear that there can be
no danger that the lapse of time deprives the party of whole means of
defence. Here the documents to be utilised against the petitioners and on
utilisation of documents. i.e. seeking relief in the Court of law, the present
petitioners would not be deprived of their right of defence. It is not the
case that such documents as are the subject matter in the present case
throw a cloud over the right or title of the petitioners and it is not the case
where it should’be said that if such documents left outstanding may cause
serious injury to the petitioners.

Word “prejudice” is of wider amplitude depending upon facts and cir-
cumstances of each case.
®

33. SPECIFIC RELIEF ACT, SECTION 6 : SUIT BY PERSON DISPOS-
SESSED OF IMMOVABLE PROPERTY : QUESTION OF GRATUI-
TOUS POSSESSION :-

(2000) 4 SCC 119
ANIMA MALLICK Vs. AJOY KUMAR ROY

The owner has the right to reclaim possession even without the knowl-
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edge of the person in possession. The respondent was using garage owned
by appellant, his sister. Appellant dispossessed respondent. The trial Court
ordered for restoration of possession. The District Court allowed the-appel-
lants’s revision under Section 115-A CPC. The Supreme Court held the
High Court erred in allowing respondent’s petition under Art. 227 of the
Constitution of India and affirmed the order of the trial Court. The Supreme
Court allowed the revision. .

The whole order running from paragraph 2 to 4 is reproduced :-

2. These proceedings arise from a suit filed under Section 6 of the Spe-
cific Relief Act which was filed by the respondent as per the judgment
of the High Court. The respondent in his suit stated that he was using
the garage owned by the appellant, his sister. The contention was that
he had been dispossessed from the garage by his sister.

3. The trial court ordered possession to be restored but on an application
filed under Section 115-A of the Civil Procedure Code, the District Judge
allowed the said application filed by the applicant (appellant herein).
The order of the trial court was set aside. This order was sought to be
challenged by a petition under Article 227 of the Constitution of India
in the Calcutta High Court and the decision of the trial court had been
restored.

4. Without going into the question of law we are of the opinion that under
Article 227 the High Court ought not to have exercised its discretion
and interfered with the judgment of the District Judge. It is evident that
the respondent was using the garage of the appellant on permission
having been granted by the sister to the brother. According to the judg-
ment of the High Court the respondent was claiming no legal interest
in the said garage as he was not claiming its ownership because he
was not claiming to be a tenant or even a licensee. His possession was
purely gratuitous and even if without the knowledge of the respondent
the appellant has reclaimed the possession. it was not a fit case for the
High Court to have interfered under Article 227 of the Constitution.

46. SPECIFIC RELIEF ACT, SECTION 16 (c) : READINESS AND WILL-
INGNESSTO PERFORM OBLIGATIONS UNDERTHE AGREEMENT-
PLEADING AND PROOF :-

(2000) 6 SCC 566
AJAIB SINGH Vs. TULSI DEVI

Supreme Court held that on facts it appears that this factum could not
be said to have been proved where the record clearly showed that respond-
ent-plaintiff had not made all the necessary instalment payment under the
agreement. More so, when respondent plaintiff had made averments with-
out regard to the truth.
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Agreeément in this case (i) was for transfer to respondent of one part of
suit property, which was originally allotted to appellant by Government, :
transfer to be carried out after full payment to Government from funds sup-
plied by respondent : (ii) provided for loan to appellant to pay for the sec-
ond part-of property: and (iii) included a condition that second part of prop-
erty would also be transferred to respondent in case loan or any instalment
not repaid. The fact that Government did not terminate the contract on
account of non-payment, it was held would have no bearing on the fact of
respondent not having performed her obligations under the agreement. High
Court erred in affirming the decree for specific performance awarded by
the trial court to the respondent.

EQUITY : EQUITABLE RELIEF - Person making averments as per con-
venience without regard for truth, held, would be precluded from getting
equitable relief.

EVIDENCE ACT, SECTION 114 : PRESUMPTION ABOUT RECEIPT :-

Where a party has the receipts for payments made, it was held that it
may be presumed that such party made the payment.

29. TORT : NUISANCE, SPECIFIC RELIEF ACT, SECTION 38 : INJUNC-
TION : FUTURE NUISANCE APPREHENDED, INJURY LIKELY TO
CAUSE BY NUISANCE : QUIA TIMET ACTION (BECAUSE IT IS
FEARED) IN SUCH CASES FOR PRECAUTIONARY JUSTICE, EX-
PLAINED :-

(2000) 4 SCC 50
KULDIP SINGH Vs. SUBHASH CHANDER JAIN

Future nuisance distinguished from actually existing nuisance. Future
nuisance must be either imminent or likely to cause irreparable injury if
allowed to occur.

PRIVATE NUISANCE :- Quia timet action.

Remedy by way of injunction when available. The activity should be
iherently dangerous or injurious and the injury should be present or im-
pending and such as by reason be adequately compensated in damages.
A quia timet (because it is feared) action is a bill in equity. It is an action
preventive in nature and a specie of precautionary justice intended to pre-
vent apprehended wrong or anticipated mischief and not to undo a wrong
or mischief when it has already been done. In such an action the court, if
convinced. may interfere by appointment of receiver or by directing secu-
rity to be furnished or by issuing an injunction or any other remedial proc-
ess : .

A nuisance actually in existence stands on a different footing than a
possibility of nuisance or a future nuisance. An actually existing nuisance

(770)



is capable of being assessed in terms of its quantum and the relief which
will protect or compensate the plaintiff consistenily with the injury caused
to his rights is also capable of being formulated. In case of a future nui-
sance, a mere possibility of injury will not provide the plaintiff with a cause
of action unless the threat be so certain or imminent that an injury action-
able in law will arise unless prevented by an injunction. The court may not
require proof of absolute certainty or a proof beyond reasonable doubt
before it may interfere : but a strong case of probability that the appre-
hended mischief will in fact arise. must be shown by the plaintiff. In other
words, a future nuisance to be actionable must be either imminent or likely
to cause such damage as would be irreparable once it is allowed to occur.
There may be yet another category of actionable future nuisance when the
likely act of the defendant is inherentiy dangerous or injurious such as
digging a ditch across a highway or in the vicinity of a children’s school or
opening a shop dealing with highly inflammable products in the midst of a
residential locality.
®

80. TRANSFER OF PROPERTY ACT, SECTION 113, ILLUSTRATION (a):

WAIVER:-

2000 (2) M.P.L.J. 69

MURLI SHRI DEO RADHA MADHAWLAL JEE GEDATRUST, SAGAR

Vs. PRADEEP KUMAR NAYAK

The plaintiff, determined the lease of the defendant by a notice to quit
from 30-6-1988 but accepted the rent from 1987 to 31-5-1990 and filed the
suit for eviction on 11-6-1990.

It was held that the rent which had been accepted by the plaintiff was
for the period after the notice. There was consensus ad-idem to continue
the old contractual tenancy in spite of the notice. M.C. Sharma Vs. R.K.
Sharma, AIR 1996 SC 869, Nagar Nigam Vs. Rajeshwar, 1996 M.P.L.J.
97, Bhawanji Vs. Himatlal, AIR 1972 SC 819 and R.V. Bhupal Prasad
Vs. State of A.P., (1995) 5 SCC 698 referred to.

81. TRANSFER OF PROPERTY ACT: SECTION 53 A : RIGHT TO CLAIM
BACK POSSESSION ON FAILURE OF DEFENDANTS TO CLAIM
SPECIFIC PERFORMANCE:-

2000 (2) M.P.L.J. 140
GURUVACHAN SINGH Vs. MANJIT SINGH

Under an agreement of sale defendant was put in possession who had
paid Rs. 5,000/- as advance. No steps were taken by the defendant for
specific performance of contract but instead, he made interpolation in agree-
ment adding clause that he would be getting sale deed executed after
making necessary construction. Defendant could not remain in posses-
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sion of suit house and fore-feited his right to recover Rs. 5,000/- paid by

him to plaintiff/respondent. The trial Court was justified in granting decree

for possession in favour of plaintiff/irespondent in the circumstances of case.

Smt. Chand Rani (dead) by LRs. Vs. Smt. Kamal Rani (dead) by LRs.,

AIR 1993 SC 1742, K.S. Vidhyanandam Vs. Vairavan, AIR 1997 SC 1750

~and Mohan Lai (deceased) through his LRs. Kachru and others Vs.
Mira Abdul Gaffar and another, AIR 1996 SC 910 referred to.

133. TRANSFER OF PROPERTY ACT, SECTION 53-A : THE REQUIRE-
MENTS IN THE MATTER OF DEFENCE OF PART PERFORMANCE:-
2000 (2) M.P.L.J. 460 '

RAM LAL Vs. MANGAL SINGH

The necessary conditions for application of section 53-A of the Trans-
fer of Property Act are : (1) Contract to transfer immovable property by
owner (2) For consideration; (3) By writing signed by him or on his behalf;
(4) The transferee takes possession in part performance of the contract of
property or part thereof or being already in possession continues so in part
performance of the contract and does something in furtherance of the con-
tract; (5) the transferee is willing to perform his part of the contract. If these
conditions are fulfilled then inspite of defect of registration or other defect
in the deed. the transferor or any person claiming under him shall be de-
barred from enforcing against the transferee and person claiming under
him any right in respect of the property of which the transferee has taken or
continued in possession other than a right expressly provided by the term
of the contract. Unlawful entry in possession cannot be accepted by courts
for applying the doctrine of part performance under Section 53-A of Trans-
fer of Property Act which is a doctrine equity.

NOTE : Judicial Officers are requested to go through the whole ruling
as it is of general importance.

102. TRASFER OF PROPERTY ACT, SECTIONS 55, 58 AND 58 (c) :
‘MORTGAGE BY CONDITIONAL SALE’ AND ‘SALE WITH A CON-
DITIONTO REPURCHASE’ ARE TWO DIFFERENT TRANSACTIONS
: EXPLAINED :-

2000 (1) JLJ 327 (SC)
MUSHIR MOHAMMED KHAN Vs. SMT. SAJEDA BANO

‘Mortgage by conditional Sale’ and ‘sale with a condition to repurchase’
are two different transactions. The nature of sale or mortgage cannot be
decided only on the basis of recitals of the deed. Other circumstances es-
tablished on record are also to be taken into account.

Paragraphs 7, 9, 10, 12, 13, 14, 16 and 17 are reproduced:-
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The question whether there was a transaction of mortgage or sale
between the parties is to be decided, not only in the light of the recitals
made. in the deed, but also in the light of other circumstances which are
established on the record. It is true that there is a difference between a
“mortgage by conditionsal sale” and a “sale with a condition to repurchase”, .
the basic fact remains that the form of transaction is not always the final
test and the true test is the intention of the parties in entering into the
transaction.

Proviso to this Clause was added by Act XX of 1929 so as to set at rest
the conflict of decisions on the question whether the conditions, specially
the condition relating to reconveyance contained in a separate document
could be taken into consideration in finding out whether a mortgage was
intended to be created by the principal deed. The Legislature enacted that
a transaction shall not be deemed to be a mortagage unless the condition
for re-conveyance is contained in the document which purports to effect
the sale.

The proviso was considered on Chunchun Jha Vs. Edabat Alt and
Anr., AIR 1954 SC 345= 1955 (1) SCR 174, and came to be considered
again in Bhaskar Woman Joshi (D) and Ors. Vs. Shrinarayan Rambilas
Agarwal (D) and Ors. , AIR 1960 SC 301= 1960 (2) SCR 117, in which it
was explained as under : '

“But it does not follow that if the condition is incorporated in the deed
effecting or purporting to effect a sale a mortgage transaction must of ne-
cessity have been intended. The question whether by the incorporation of
such a condition a transaction, ostensibly of sale may be regarded as a
mortgage is one of intention of the parties to be gathered from the lan-
guage of the deed interpreted in the light of the surrounding circumstances.
The circumstance that the condition is incorporated in the sale deed must
undoubtedly be taken into account, but the value to be attached thereto
must vary with the degree of formality attending upon the transaction”.

The view expressed by this Court in Bhaskar’s case was repeated in
the same words in P.L. Bapuswami Vs. N. Pattay Gounder. AIR 1966 SC
902.

“The question whether by the incorporation of such a condition a trans-
action ostensibly of sale may be regarded as a mortgage is one of inten-
tion of the parties to be gathered from the language of the deed inter-
preted in the light of the surrounding circumstances. The definition of a
mortgage by conditional sale postulates the creation by the transfer of a
relation of mortgagor and the mortgagee, the price being charged on the
property conveyed. In a sale coupled with an agreement to reconvey there
is no relation of debtor and creditor not is the price charged upon the prop-
erty conveyed but the sale is subject to an obligation to retransfer the prop-
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erty within the period specified. The distinction between the two transac-
tions is the relationship of debtor and creditor and the transfer being a
security for the debt. The form in which the deed is clothed is not decisive.
The question in each case is one of determination of the real character of
the transaction to be ascertained from the provisions of the documents
viewed in the light of surrounding circumstances. If the language is plain
and unambiguous it must in the light of the evidence of surrounding cir-
cumstances be given its true legal effect. If there is ambiguity in the lan-
guage employed, the intention may be ascertained from the contents of
the deed with such extrinsic evidence as may by law be permitted to be
adduced to show in what manner the language of the deed was realted to
existing facts.” ’

These decisions were considered again in Vidhyadhar Vs. Manikrao
and Anr., AIR 1999 SC (1st) supp. 1441 = (1999) 3 SCC 573 and it was
observed as under :

“47. The basic principle is that the form of transaction is not the final
test and the true test is the intention of the parties in entering into the
transaction. If the intention of the parties was that the transfer was by way
of security it would be a mortgate. The Privy Council as early as in Balkishan
Das Vs. Legge, (1899) 27 Ind. Appl. 58, had laid down that, as between
the parties to the document, the intention to treat the transaction as an out
and sale or as a mortgage has to be found out on a consideration of con-
tents of document in the light of surrounding circumstances. The decision
of this Court in Bhaskar Woman Joshi Vs. Shrinarayan Rambilas
Agarwal, AIR 1960 SC 301=(1960) 2 SCR 117 and P.L. Bapuswami Vs.
N. Pattay Gounder, AIR 1960 SC 902 : (1996) 2 SCR 918, are also to the
same effect.

48. The contents of the document have already been considered above
which indicate that defendant No. 2 had executed a mortgage by condi-
tional sale in favour of defendant No. 1. He had promised to pay back Rs.
1500/- to him by a particular date failing which the document was to be
treated as a sale deed. The intention of the parties is reflected in the con-
tents of the document which is described as a mortgage by conditional
sale. In the body of the document, the mortgage money has also been
specified. Having regard to the circumstances of this case as also the fact
that the condition of repurchase is contained in the same document by
which the mortgage was created in favour of defendant No. 1, the deed in
question cannot but be treated as a mortgage by conditional sale. This is
also the finding of the courts below”

Applying the principles laid down above, the two documents read to-
gether would not constitute a ‘mortgage’ as the condition of re-purchase is
not contained in the same documents by which the property was sold. Pro-
viso to Clause (c) of Section 58 would operate in the instant case also and
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the transaction between the parties cannot be held to be a “mortgage by
conditional sale”. :

We are unable to accept the reasoning of the High Court. We have
already seen above that the three documents read together do not consti-
tute a mortgage or mortgage by conditional sale in as much as the condi-
tion to repurchase was not contained in the sale deed itself. If the docu-
ments cannot be treated as creating a mortgage on account of the prohibi-
tion contained in the Proviso to Clause (c) of Section 58, it is difficult to
accept that these documents would create a mortgage of another kind.
The basic fact which has been ignored by the High Court is that though in
a usufructuary mortgage, the possession has necessarily to be delivered
to the mortgagee, an agreement for reconveyance is not obtained from
him. While recording a finding on the question of usufructuary mortgage,
the High Court did not take into consideration the second document which
represented an agreement between the parties that if the amount in ques-
tion, namely, the price money for which the sale was executed by the plain-
tiff in favour of the defendant was returned within the time stipulated by
that agreement, the defendant would reconvey the property to the plaintiff.
An agreement of reconveyance does not normally constitute part of the
transaction by which usufructuary mortgage is created where the parties
executed three documents almost contemporaneously, all the three docu-
ments have to be taken into consideration to find out the true nature of the
transaction.

Learned counsel for the plaintiff referred to the decision of this Court in
Smt. Indira kaur and others Vs. Shri Sheo Lal Kapoor, AIR 1988 SC
1074, and contended that in that case too. the property was sold and a
separate agreement of reconveyance was executed by which the purchaser
had promised to reconvey the property to the seller on return of the consid-
eration money for which the sale deed was executed. The seller had also
executed a rent note in favour of the purchaser and thus continued to oc-
cupy the property as tenant. The Court held, on consideration of all the
circumstances, the transaction to be a-mortgage and not an out and out
sale in favour of the purchaser. It is contended that since in the instant
case also the property was sold and a deed of reconveyance was executed
by the defendant in favour of the plaintiff and possession was delivered to
the defendant only symbolically inasmuch as the plaintiff had executed a
rent note under which he had promised to pay rent every month to the
defendant, the transaction should also be treated as mortgage. It is no
doubt true that this Court in Smt. Indira Kaur's case had held. on consider-
ing the facts of that case, the transaction to be a mortgage. The Court had
also relied upon its earlier decision in Govind Prasad Chaturvedi Vs. Hari
Dutt Shastri, 1977 (2) SCR 877= AIR 1977 SC 1005, in which the facts
were almost similar and in which too. it was held that the transaction was a
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mortgage. But the learned counsel did not notice.the relevant observa-
tions which are reproduced below :

“These factors clearly spell out the real intention of the parties that it
was a transaction of mortgege to secure the sum of Rs. 7000/- at approxi-
mately 13%2%. But then it is not necessary to examine this dimension of
the matter in asmuch as the plaintiff has not prayed for redemption though
in the plaint an averment has been made that the real intention of the par-
ties was to create a mortgage. As the plaint stands, and as the plaintiff
himself has preferred to enforce the agreement for specific peformance, it
is not necessary to examine the question as to whether or not the real
nature of the transaction of a sale. For the same reason we need not ex-
amine the question as to whether or not S. 58 (c) of the Transfer of Prop-
erty Act would have disabled the plaintiff from claiming the relief of re-
demption on the basis that the real intention of the parties was to create a
mortgage and not an absolute sale coupled with an agreement of
reconveyance. This question will have to be dealt with at appropriate time
having regard to the fact that there is an increasing tendency in recent
years to enter into such transactions in order to deprive the debtor of limi-
tation. In fact, very often the mortgagee in place of getting a mortgage
deed executed in lieu of a loan obtains an agreement to sell in his favour
from the mortgagor so as to bring pressure on the mortgagor by seeking to
enforce specific performance to enable the mortgagee to obtain posses-
sion of the property for an amount smaller than the real value of the prop-
erty. We need not however probe the matter any further for the purpose of
disposing of the present appeal for the reasons stated earlier”.

51. TRANSFER OF PROPERTY ACT. SECTION 3 EXPLN. Il : “NOTICE”
AND “KNOWLEDGE" EXPLAINED : SPECIFIC RELIEF ACT, SEC-
TIONS 9, 19-B AND 20 (2) : DEEMED NOTICE OF TITLE OF PER-
SON IN ACTUAL POSSESSION :-

(2000) 6 SCC 685
RAM NIWAS Vs. BANO

Under Section 3 of the T.P. Act. the word “Notice” is of wider impor-
tance than the word "knowledge”. A person not having actual knowledge
of a fact may yet have notice of it in view of the definition of the expression
“a person is said to have notice”. Therefore, if a purchaser of immovable
property does not inquire into the real nature of tenant's possession he
cannot escape the consequences deemed notice under Expin. Il to S. 3,
despite the legal right he acquires on the basis of the sale deed executed
by him. The respondent purchasers would be deemed to have notice of the
agreement to purchase entered into by the appellant tenant with the ven-
dor.
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Specific performance is not to be enforced against bonafide purchaser
for value without notice.

NOTE :- Please also see Section 53-A of the Transfer of Property Act
which also speaks about “Provided that nothing in this Section shal! affect
the rights of a transferee for consideration who has no notice of the con- .
tract or of the part performance there of"

The Explin. 2 to Section 3 of the T.P. Act is reproduced here for ready
reference.

Expln. 2 to Section 3 : Any person acquiring any immovable property
there in share or interest in any such property shall be deemed to have
notice of the title if any, of any person who is for the time being in actual
possession there of.

44. TRIAL BY SPECIAL JUDGE WHO HAPPENS TO BE SESSIONS
JUDGE- CHARGE U/S 376. NO CHARGE FRAMED UNDER SEC. 3
OF SPECIAL ACT (S.C. ST (P.C) ACT 1989) EFFECT OF DE- NOVO
TRIAL NOT REQUIRED.
JT 2000 (1) SC. 276
STATE OF HIMACHAL PRADESH VS. GITARAM.

Sec. 465 Cr.P.C. Application of- Any Objection To Be Raised IT SHOULD
BE AT THE Earliest Stage.

Paragraphs 2 to 7 Reproduced As under :-

2. By the impugned judgment a Single Judge of the High Court ordered a
redo of the whole laborious exercise once completed in full measure at
great cost of time and energy, solely on a technical ground.

3. Respondent was chargesheeted for the offences under Section 376 of
the Indian Penal Code and Section 3 of the Scheduled Castes and
Scheduled Tribes (Prevention of Atrocities) Act. 1989 (for short ‘the
Act’).

4. A Magistrate committed the case to the Sessions Court who was
specified as a Special Court to try the offences under the Act. A
charge was framed by the said Sessions Court against the respondent
only for the offence under Section 376 IPC. After trial, the said Ses-
sions judge convicted the respondent for the offence under Section
376 and sentenced him to undergo imprisonment for seven years. Re-
spondent filed an appeal before the High Court chalienging the con-
viction and sentence. A learned Single Judge of the High Court set
aside the said conviction and sentence on one technical ground i. e.
the trial judge had no jurisdiction as he was only the Special Court
specified under the Act. The case was committed to that court and
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(62}

resullantly that court has no jurisdiction to try an offence under Sec-
tion 376 of the IPC. separately. according to the High Court. The op-
erative portion of the High Court judgment reads thus.

“Consequently. the appeal is allowed. Conviction and sentence is
set aside. Sinece the very commitment of the case to the Special
Court by the learned Magistrate. vide order dated 23-3-1998 was
illegal as he could not have taken cognizance of the offence under
the Act of 1989. the learned trial court shall return the record of
the case to the learned Magistrate for being returned to the pros-
ecution for being presented to the competent court”.

This court has considered the question whether the Sessions Court
specified as a Special Court under the provisions of the Act will cease
to be a Sessions Court, or whether he would continue to be the Ses-
sions Judge (Vide Gangula Ashok v. State of Andhra Pradesh [JT
2000 (1) SC 379= 2000 (2) STC 503] This Court found that even after
such specification the Sessions Court would continue to be the Ses-
sions Court and a trial before that court can be held only in accord-
ance with the provisions contained in Chapter XVl of the Code of Crimi-
nal Procedure. The following is the dictum laid down by this Court.

“Itis clear from Sections 14 and 2 (1) (d) of the Act that it is for trial
of the offences under the Act that a particular Court of Sessions in
each district is sought to be specified as a Special Court. Though
the word “trial” is not defined either in the Code or in the Act it is
clear distinguishable from inquiry. inquiry must always be a fore-
runner to the trial. Thus the Court of Sessions is specified to con-
duct a trial and no other court can conduct the trial of offences
under the Act. Evidently the Legislature wanted the Special Court
to be a Court of Session Hence, the particular Court of Session,
even after being specified as a Special Court, would continue to
be essentially a Court of Session and designation of it as a Spe-
cial Court would not denude it of its character or even powers as a
Court of Session. The trial in such a Court can be conducted only
in the manner provided in Chapter XVIIl of the Code which con-
tains a fasciculus of provisions for ‘trial before a Court of Session”.

We are distressed to note that learned Single Judge was not told by
the government advocate of the fall out of such a view, if taken by the
Single Judge. that it means all the witnesses once examined in full
should be called back again. and the whole chief-examination, cross-
examination. re-examination and questioning of the accused under
Section 313 of the Code. hearing arguments. then examination of de-
fence witnesses further again final arguments to be heard and prepa-
ration. of judgment once again. The very object underlined in Sec-
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tion 465 of the Code is that, if on any technical ground any party
to the criminal proceedings.is aggrieved, he must raise the objec-
tion thereof at the earliest stage. If he did not raise it at the earliest
stage he cannot be heard on that aspect afier the whole trial is over.

7. The premise adopted by the learned Single Judge of the High Court is
patently erroneous. The Sessions Court which tried the case for the
offence under Section 376. IPC continued to have jurisdiction to
try the same, and the order of committal was legally valid. The
appeal filed before the High Court couid oniy be disposed of on marits
and not on the premise erroneously taken by the learned Single Judge.
He has not considered the appeal on merits. We, therefore, set aside
the impugned judgment. We remit the case back to the High Court for
disposal ofki.he appeal afresh on merits.

NOTE :- The humble submission for Judicial Officers is this that
the cases should invariably be committed to the Sessions Court who in
turn will make over the same to the Special Judge (if any) and thus the
compliance of the provisions of Sections 193 and 194 Cr.P.C. “regard-
ing cognizance of offences by Court of Sessions” and “Additional and
Assistant Sessions Judges to try cases made over to them” will be ab-
solutely complied with. It is further to note that there is only one ses-
sions judge in one sessions Division under S. 9 (2) of Cr.P.C. and the
remaining Judges who are appcinted as additional district judges and
empowered with the powers of the Additional Sessions Judges under
Section 9 (3) of the Cr.P.C Additional Session Judges. Even a senior
most Sessions Judge of one division if required to work in another ses-
sions divisions in addition to his own duties ne works as an Additional
Sessions Judge in another division. This has nothing to do with the pay
grades and the seniority. Therefore, my submission would be it will not
be correct to commit the case to the Special Judge whether he is posted
in that division as Sessions Judge or Special Judge having powers of
additional sessions judge. The duty of the Magistrate in committing the
case is to commit the same to the Sessions Judge irrespective of the
fact he may or may not be Special Judge.

(There is no Provision under the Cr.P.C. or under Special Act which
empowers the Magistrate to commit the case to Special Judge. The
words used u/s 193 are “Court of Sessions”.)

@

26. WORDS PHRASES : “ISSUED” AND “DESPATCHED” EXPLAINED:
2000 (4) M.P.H.T. 69
SMT. BHULIN DEWANGAN Vs. STATE OF M.P.

Notice to every member of the panchayat “shall be despatched seven
days before the meeting”. Use of the word “despatched” cannot be used as
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notice by the members of the panchayat. The literal words of the word
“issued” is analogous to the word “despatched”. ..

82. WORDS AND PHRASES: DEFINITION OF TERMS ‘WAGES’ AND
‘PRODUCTION INCENTIVE SCHEME:-
2000 (2) M.P.H.T. 145 (SC)
M/S WHIRLPOOL OF INDIA LTD. Vs. EMPLOYEES’STATE INSUR-
ANCE CORPORATION

Payments towards production incentive made by the applicant to its
workers quarterly under the said Scheme. Employees’ State Insurance
Act, Section 2 (22) does not fall within the scope and ambit of the ‘wages’
as defined in Section 2(22). Payment of production incentive does not fall
either under the first part or last part of the definition of t&rm ‘wages'.

83. WORDS AND PHRASES:WORD “SUPERSESSION” EXPLAINED:
SUBORDINATE LEGISLATION - POWERS - RETROSPECTIVE
EFFECT:- :
2000 (1) VIBHA 239
BARJI Vs. STATE

" The word “Suspersession” is used in the sense of ‘repeal and replace-
ment’. It does not have effect of wiping out liabilities accrued under previ-
ous provisions. State of Orissa Vs. Titaghur Paper Mills, AIR 1985 SC
1293 followed, in which it was held that,

“The word ‘supersession’ in the Orissa Govt. Notification SRO Nos.
900/77 and 901/77 dated Dec. 29. 1977 is used in the same sense as the
words ‘repeal and replacement’ and. therefore, does not have the effect of
wiping out the tax liability under the previous notification. All that was
done by using the words ‘in supersessions of all previous notification’ in
the Notification dated Dec. 29, 1977, was to repeal and replace previous
notifications and not to W|pe out any liability incurred under the previous
notificiations.”

Subordinate legislation in the shape of Rule, Bye-law or Notification
made by State Government are made by exercising delegated power, can-
not be made retrospectively unless so authorised. Principles of Statutory
Interpretation by Justice G.P. Singh, 6th Edn. 1996, Chap. 12 relied on.

NOTE:- This relates to Section 36 of N.D.P.S. Act.
®

124. WORDS AND PHRASES : “WRONGFUL USER” AND “CHANGE OF
USER” :-
(2000) 5 SCC 44
JAGDISH LAL Vs. PARMANAND
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Change of user only for a short period followed by reversion to original
purpose for which suit property was let, it was held by the Supreme Court
that would not amount to change of user entailing liability of eviction. Where:
new business is linked, or allied, or ancillary to the original business per-
mitted under the lease, it was held that switching, to such new business
would not amount to change of user.

Paragraphs 18 and 19 are reproduced :

On a consideration of these decisions, it comes out that where the new
business started by the tenant in the premises let out to him was an allied
business or a business which was ancillary to the main business, it would
not amount to change of user. It is true that where a premises is let out for
commercial purposes, carrying on of a new business activity therein would
not change the nature of the building and it would still remain a commercial
building. But that is not enough. Having regard to the provisions of the Act
and the intendment of the legislature in providing that the tenant would not
use the premises for a purpose other than that for which it was let out, the
new business should either have some linkage with the original business,
which under the agreement of lease the tenant was permitted to carry on,
or it should be an allied business or ancillary to that business. Where local
laws provide a specific prohibition in respect of the use of the premises
under the rent legislation and that provision has been interpreted in a par-
ticular manner by the High Court consistently, it would not be proper to
disturb the course of decisions by interpreting that provision differently.

In the instant case, the premises in question was let out to the appel-
lant for “maniyari” ((general merchant) ready-made & cloth merchant) busi-
ness. The setting up of a restaurant therein and serving tea and cold drinks
would, in the circumstances of this case, amount to change of user within
the meaning of Section 13. The redeeming feature, however, is that the
appellant has reverted back to his original business during the tendency of
the eviction petition before the Rent Controller and for many years now has
been carrying on the original business. In these circumstances, where the
change of business was only for a very short period and the appellant,
during the tendency of the eviction proceedings reverted to the original

‘business which he is carrying on since then, and more particularly be-

cause all other grounds, namely, arrears of rent, structural alterations made
in the premises in question and bonafide requirement of the landlord, on
which the eviction of the appellant was sought, have been.negatived, we
feel that the ends of justice would be better served if the appellant is al-
lowed to stay in the premises in question as a tenant, subject, however, to
his paying rent at the rate of Rs. 1500 p.m. than the original rent of Rs. 600
p.m.
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favard &3 & gikagad sUR € P Mg T sravre &1 <) €
2 3R T8 {5 919 98 SIa OR 81 a9 I8 a¥rEal T8l § b 98 B
JURTY BT |

W] BT W raTerd U @fdd B, S8l 98 UR1 34 B SuERI (1) &
WS () T WU (W) & A= I arel Bl VA oruRig A fed
2 o SO o B Ul A WA g1 S9d AR 98 T8
HfexT @) A 50 qd Alex W AAF 8, 60 2T A AfE B @A
BIAa & Ty don S8l 98 URT 49-% & I fHA R W
gaftd 8 a8l 120 foF & e @ §a draEE @ v aftRen @
g v & forg 31 amew TR &1 S den garRefd 60 fa=
1 120 &7 @ WA PremE B FaH 8 o W) AR RO @
Rreraa 7 fFy SM @1 g d g B SHMG URGd PR W
e ex fean S|

ST FOR R @ forg @ve (@) H faffde afkimr gvs ufkan
Afear, 1973 (1974 &1 |, 2) AT AT HoR &3 4§ Fadd aoawy

H.9. IST93 AR &, 04 3FRG 2000 § TSR | S 418 Iraear
2000 & IfY ¥ g8 602 WX FHIRE fba &1
®
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THE INDIAN MAJORITY ACT, 1875 HAS BEEN AMENDED BY THE
PARLIAMENT AND RECEIVED THE ASSENT OF THE PRESIDENT
ON 16TH DECEMBER, 1999. IT WAS PUBLISHED IN THE GAZETTE
OF INDIA (EXTRAORDINARY) PART Il SECTION 1 DATED 16TH DE-
CEMBER, 1999 PAGES 1-2 (S.NO. 46).

An Act to amend law respecting the age of Majority. WHEREAS, in the
case of persons domiciled in India it is expedient to spec#y the age of
Majority; it.is hereby enacted as follows :-

.1. ShortTitle :- This Act may be called the Indian Majority (Amendment)
Act, 1999.

2. Amendment of Preamble :- In the Indian Majority Act, 1875 (9 of 1875)
(hereinafter) referred to as the principal Act) in the preamble, for the
words “to prolong the period of nonage, and attain more uniformity and
certainly respecting the age of majority that now exists,” the words “to
specify the age of majority” shall be substituted.

3. Amendment of Section 1 :- In Section 1 of the Principal Act, the word
“Indian” shall be omitted.

4. Substitution of New Section For Sections 3 And 4 :- For Sections 3
and 4 of the principal Act, the following section shall be substituted,
namely:-

“3: Age of Majority of Persons Domiciled In India :

(1) Every person domiciled in India shall attain the age of majority on
his completing the age of eighteen years and not before.

(2) In computing the age of any person, the day on which he was born
is to be included as a whole day and he shall be deemed to have
attained majority at the beginning of the eighteenth anniversary of
that day.”

NOTE:- For ready reference please refer to page No. 656 of Vol. 33 of
the A.l.R. Manual, 5th Edition 1989 for old Act, The Indian Majority Act,
1875. The illustrations from Section 4 of the Old Act are reproduced to
understand the amended section.

(a) Zisbornin (India) on the first day of January 1850, and has (an Indian
domicile). A guardian of his person is appointed by a Court of Justice.
Z attains majority at the first moment of the first day of January 1871.

(b) Zis bornin (India) on the twenty-ninth day of February 1852, and has
(an Indian domicile). A guardian of his property is appointed by a Court
of Justice. Z attains majority at the first moment of the twenty-eighth
day of February, 1873
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(c) Zis born on the 1st day of January, 1850. He acquires a domicile
(India). No guardian is appointed of his person on property by any
Court of Justice, nor is he under the jurisdiction of any Court of Wards.
Z attains majority at the first moment of the first day of January, 1868

gR1-506 W.E.fd &1 Ry FEEg giftg
AY<Y A, A iR fAurdt el fawm

RIBEEE

DB 17 (3) 76/99/21—9 ) & — gve fald Auies srfafm, 1932
(1932 @1 | 23) @1 URT 10 &I IUERT (2) §RI. Yaed ofdaal &l war |
A 8U, I WRPR, U gR1 39 [99F &1 S1ferga &Hid 33207—-Th—
T, 3M—6— 59-74— - 3FpN, f&7e 19 FawRr, 1975 ¥ fr=fafad
[N Bl B, 3 —

T STERLE H, wed 3R 37 ‘AT 506" BT AN A WA |
frifia fa=me 09 sr@ear 2000 :

YUY & U B AT ¥ dAT ISR,

No. 17/E/76/99/xx1-B (Il) In exercise of the powers conferred by
sub-section (2) of Section 10 of the Criminal Law (Amendment) Act,
1932 (No. 23 of 1932), the State Government hereby make the follow-
ing amendment in this department Notification No. 33207-F- No.-O-6-
59-74 B- XXI dated the 19th November, 1975, namely :-

In the said notification, the word and figures “or 506" shall be omit-

ted.

Date of issuance of n_otification
09 th August 2000

efdd B & AT WS BE |1 UTd AFCAR 2000 & BT H TS 659
R @t & 5781 gd O ARREE UHlRid g8 § Ud I8 658 TR HeuTH
22 H YIS Ufdfte N GuR o arfd afFer & aHd srad B
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LIST OF JOS WHO HAVE ‘BEEN RETIRED COMPULSORILY
OR REMOVED FROM SERVICES..- = = .~

7 Shn Murlr Ram Jolhey, Retlred Compulsorlly w.e.f. 4- 9 2000-AN
Shri Daya Ha‘m ‘Rahul, th Compulsorlly w.e.f. 5-9- 2000 AN
Shri-Mahesh, Narayan lean Rtd. Complsonly W. ef 4 9- 2000AN
'Shrl Govmd Smgh Thakur, Removed from serwce w.ef.7-9- 2000

.

-

Shn ShIV Shankarlearl Removed from serwce w. ef 2-9- 2000
Shri Sant Ram Nag th Compu,lsonly, w ef. 4 9-2000"AN
- Shri Kamal Narayan Dube;, Rtd: Compulsonly wef 2- 9 2000 AN
Shri, Mazhar Yar Khan Retd Compulsorlly w.e.f. 6-9- 2000
9. Shri Kishori Lal Kon Rtd. Compulsonly wef 11 9’2000
10. Smt. Bma Tiwariy th Compulsonly wef 22- 9- 2000
11. Shri R.C. Bansal th Compulsonly wef 11 9 2000 AN
12. Smt. Kumud Bathma, ‘Removed from Servnce wef 2 9-2000 AN 1
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OPINIONS AND VIEWS EXPRESSED IN THE'MAGAZINEARE OF THE'

WRITERS OF THE ARTICLES ‘AND NOT-BINDING ON THE INSTITU-
TION AND FOR JUDICIAL PROCEEDING A 5
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