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FROM THE PEN OF THE EDITOR

A.K. SAXENA
Director

The year 2003 is moving towards an end. The ‘end’ does not mean the end
of everything. Every end ushers in a new beginning. There may be different sort
of ends for different persons but the beginning of a new era is always joyful for
everyone. Forget the past if not memorable and look at the future which is always
bright. So, on behalf of JOTI Journal we wish a very warm, happy and joyful ‘New
Year’ to all the judicial officers.

During the year 2003, several new feathers have been added to the wings
of Judicial Officers’ Training & Research Institute. Our Institute is gaining new
heights day by day only because of valuable guidance and blessings of Hon'ble
the Chief Justice and Hon’ble Judges of our High Court. The Institute cannot
achieve any target without their blessings. During this year the training of largest
ever batch of 118 newly recruited Civil Judges Class Il had undergone the first
phase of intensive training. Hon’ble Shri Justice Bhawani: Singh ji, the then Chief
Justice of our High Court blessed the trainees on the occasion of inauguration of
first phase of training programme and Hon’ble Shri Justice Kumar Rajaratnam ji,
Chief Justice and Patron, JOTRI, Hon’ble Shri Justice Rajeev Gupta ji, Adminis-
trative Judge and Chairman, High Court Training Committee and Hon’ble Shri
Justice Dipak Misra ji, Member, High Court Training Committee graced the occa-
sion of valedictory session on the eve of conclusion of first phase of training
programme. The trainee Judicial Officers were fortunate enough to have guid-
ance and blessings of such high dignitories. Indeed, it was the rare opportunity
for these judicial officers. The Institute will remain extremely obliged for their
valuable guidance. | also extend my sincere thanks to Hon’ble Former Judges of
our High Court and other members of guest faculty for their valuable support
during training programme.

The Institute has adopted a new training scheme for different cadre of judi-
cial officers which includes training programme, refresher courses and work-
shops with a view to provide better opportunities to them so that they may serve
the society in an effective manner and dispose of the cases as early as possible.
We are trying to impart extensive training to judicial officers so that they may
have in-depth knowledge of legal and other fields and may not feel any difficulty
while discharging the noble duty of dispensation of justice. It would be great
injustice towards the trainee judicial officers if | fail to state that they were seri-
ous, sincere and enthusiastic during the training programme. They were having
a zeal to learn something new from the Institute, which was very much apparent
from their faces and behaviour. Their active participation in the discussion ses-
sions on various topics was another encouraging feature for us. Apart from that,
almost all the newly recruited Civil Judges Class Il handed over their articles on
different topics of their choice on my single request during the training and some
of thzir articles are being published in JOT! Journal. This shows the worthiness
of training institute meant for judicial officers. | am sure that our efforts shall reap
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the sweet fruits in future. The bright future of district judiciary in Madhya Pradesh
is quite visible.

The new scheme of training has also inducted the programme of physical
exercise and yoga in its curriculum. The importance of yoga and exercise is
unquestionable one. The largest batch of newly recruited Civil Judges Class |
had undergone the yoga classes during their training schedule and their experi-
ence showed that they have been benefitted immensely by the ‘Yoga’ and‘Dhyana’
as it has taught them physical morality.

In my earlier editorial, | had informed about the bi-monthly training pro-
gramme at district level. The Institute commenced this bi-monthly training pro-
gramme in the month of August 2003 for the first time. Forty districts were
divided into five groups and one legal problem was sent to all the districts of that
group and likewise other legal problems were allotted to other groups of dis-
tricts. In this manner five legal issues were raised for the discussion in the month
of August 2003. Barring few districts, almost all the judicial officers of various
districts took this training programme seriously. This exercise helped the judicial
officers to study the different aspects of legal problem. As | said in my earlier
editorial that the success of this programme will depend upon the sincerity of
District Judges and | am happy to inform that most of the District Judges are
serious about the bi-monthly training programme. | admire their efforts. Out of
all the articles received in the Institute, some of the articles are being published
in this part of JOTI Journal for the benefit of all the judicial officers and will be
published regularly in future having regard to the quality. Our JOTI Journal is
prestigious one and publication of articles in it, is a matter of pride and, there-
fore, | congratulate those District Judges and their associate judicial officers
whose articles are being publised in this issue and | hope the judicial officers of
other districts will not sit on the back benches.

Earlier, our training Institute was situated in the premises of High Court
building. Hon’ble the Chief Justice has been pleased to allot the first floor of
erstwhile SAT building exclusively for JOTRI. We have already shifted to new
premises. This will help us to provide better facilities to trainee judicial officers in
future. It cannot.be denied that better facilities at working place raise the stand-
ard of work. We are progressing repidly towards that direction. It is expected
that our judicial officers will take this opportunity to develop their personality of
a true judge.

| have mentioned some of the features of progressive working of our train-
ing institute which had taken place during the year 2003 and several steps are
being taken and will be taken by us to provide better facilities and best training
to judicial officers. We should always be optimistic in our life. Our motto should
be : “remain always satisfied in every moment of life and should not get dis-
turbed in adverse conditions”. This will place you at the peak for which you are
entitled. | hope the ‘New Year’ will bring lot of pleasure and happiness to all of
'you. With this ambition, | on behalf of Judicial Officers’ Training & Research
Institute again extend my best wishes to all of you for the coming ‘New Year'.

Rest in next issue.
@
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PART - 1

ARTICLE 21 OF THE CONSTITUTION OF INDIA- THE
EXPANDING HORIZONS

A.K. SAXENA
Director

The Constitution of India provides Fundamental Rights under Chapter Ill.
These rights are guaranteed by the Constitution. One of these rights is provided
under Article 21 which reads as follows :-

“21. PROTECTION OF LIFE AND PERSONAL LIBERTY : No person shall
be deprived of his life or personal liberty except according to procedure estab-
lished by law.”

Article 21 of the Constitution deals with the prevention of encroachment
upon personal liberty or deprivation of life of a person. Though the phraseology
of Article 21 starts with negative word but the word ‘No’ has been used in rela-
tion to the word ‘deprived’. The object of the fundamental right under Article 21
is to prevent encroachment upon personal liberty and deprivation of life except
according to procedure established by law. It clearly means that this fundamen-
tal right has been provided against the State only. If an act of private individual
amounts to encroachment upon the personal liberty or deprivation of life of
other person, such violation would not fall under the parameters set for the
Article 21. In such a case the remedy for aggrieved person would be either under
Article 226 of the Constitution or under the General law. But, where an act of
private individual supported by the State infringes the personal liberty or life of
another person, the act will certainly come under the ambit of Article 21.

The State cannot be defined in a restricted sense. It includes Government
Departments, Legislature, Administration, Local Authorities, other authorities ex-
ercising statutory powers and so on so forth, but it does not include non-statu-
tory or private bodies having no statutory powers. For example : company, au-
tonomous body and others. Therefore, the fundamental right guaranteed under
Article 21 relates only to the acts of State or acts under the authority of the State
which are not according to procedure established by law. The main object of
Article 21 is that before a person is deprived of his life or personal liberty by the
State, the procedure established by law must be strictly followed.

‘Right to Life’ means the right to lead meaningful, complete and dignified
life. It does not have restricted meaning. It is something more than surviving or
animal existence. The meaning of the word life cannot be narrowed down and it
will be available not only to every citizen of the country, but also to a person who
may not be citizen of the country (Chairman Rly. Board and others v. Chandrima
Das and others, AIR 2000 SC 988). As far as ‘Personal Liberty’ is concerned, it
means freedom from physical restraint of the person by personal incarceration
or otherwise and it includes all the varieties of rights other than those provided
under Article 19 of the Constitution. ‘Procedure established by Law’ means the
law enacted by the State. ‘Deprived’ has also wide range of meaning under the

JOTI JOURNAL - DECEMBER 2003- PART | 183



Constitution. These ingredients are the soul of this provision. The fundamental
right under Article 21 is one of the most important rights provided under the
Constitution which has been described as heart of fundamental rights by the
Apex Court.

The scope of Article 21 was a bit narrow till 50s as'it was held by the Apex
Court in Gopalan’s case (Gopalan Vs. State of Madras, AIR 1950 SC 37 = (1950)
SCR 88) that the Contents and subject-matter of Article 21 and 19 (1) (d) are not
identical and they proceed on total different principles. In this case the word
‘deprivation’ was construed in a narrow sense and it was held that the ‘depriva-
tion’ does not restrict upon the right to move freely which came under Article 19
(1) (d). At that time Gopalan’s case was the leading case in respect of Article 21
along with some other Articles of the Constitution, but post Gopalan case the
scenario in respect of scope of Article 21 has been expanded or modified gradu-
ally through different decisions of the Apex Court and it was held that interfer-
ence with the freedom of a person at home or restriction imposed on a person
while in jail would require authority of law. Whether the reasonableness of a
penal law can be examined with reference to Article 19, was the point in issue
after Gopalan’s case and finally in the case of Maneka Gandhi Vs. Union of India,
1978 SC 597, the Apex Court opened up a new dimension and laid down that the
procedure cannot be arbitrary, unfair or unreasonable one. Article 21 imposed a
restriction upon the State where it prescribed a procedure for depriving a person
of his life or personal liberty. This view has been further relied upon in the case
of Francis Coralie Mullin vs. The Administrator, Union Territory of Delhi and oth-
ers, AIR 1981 SC 746 as follows :

“Article 21 requires that no one shall be deprived of his life or personal
liberty except by procedure established by law and this procedure
must be reasonable, fair and just and not arbitrary, whimsical or fan-
ciful. The law of preventive detention has therefore now to pass the
test not only of Article 22, but also of Article 21 and if the constitu-
tional validity of any such law is challenged, the Court would have to
decide whether the procedure laid down by such law for depriving a
person of his personal liberty is reasonable, fair and just.”

In another case of Olga Tellis and others Vs. Bombay Municipal Corpora-
tion and others, AIR 1986 SC 180 it was further observed : “Just as a mala fide act
has no existence in the eye of law, even so, unreasonableness vitiates law and
procedure alike. It is therefore essential that the procedure prescribed by law for
depriving a person of his fundamental right must conform to the norms of justice
and fairplay. Procedure, which is unjust or unfair in the circumstances of a case,
attracts the vice of unreasonableness, thereby vitiating the law which prescribes
that procedure and consequently, the action taken under it”

As stated earlier, the protection of Article 21 is wide enough and it was
further widened in the case of Bandhua Mukti Morcha vs. Union of India and
others, AIR 1984 SC 802 in respect of bonded labour and weaker sections of
society. It lays down as follows :

“Article 21 assures the right to live with human dignity, free from ex-
ploitation. The State is under a constitutional obligation to see that
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there is no violation of the fundamental right of any person, particu-
larly when he belongs to the weaker section of the community and is
unable to wage a legal battle against a strong and powerful opponent
who is exploiting him, Both the Central Government and the state
Government are therefore bound to ensure observance of various so-
cial welfare and labour laws enacted by Parliament for the purpose of
securing to the workmen a life of basic human dignity in compliance
with the Directive Principles of State Policy.”

The meaning of the word ‘life’ includes the right to live in fair and reason-
able conditions, right of rehabilitation after release, right to livelihood by legal
means and decent environment. The expanded scope of Article 21 has been
explained by the Apex Court in the case of Unni Krishnan vs. State of A.P., (1993)
1 SCC 645 and the Apex Court itself provided the list of some of the rights
covered under Article 21 on the basis of earlier pronouncements and some of
them are listed below:

(i) The right to go abroad.

(ii) The right to privacy.

(iii) The right against solitary confinement.

(iv) The right against hand cuffing.

(v) The right against delayed execution.

{vi) The right against custodial violence.

(vii) The right against public hanging.

(viii} Doctor’s assistance.

It was observed in Unni Krishnan’s case that Article 21 is the heart of Funda-
mental Rights and it has extended meaning from time to time. This case has

further expanded the scope of Article 21 by observing that the life includes the
education as well, as the right to education flows from the right to life.

As a result of expansion of the scope of Article 21, the Public Interest
Litigations in respect of children in jail being entitled to special protection, health
hazards due to pollution and harmful drugs, housing for beggars, immediate
medical aid to injured persons, starvation deaths, the right to know, the right to
open-trial, inhuman conditions in after-care home have found place under it.
Through various judgments the Apex Court also included many of the non-
justiciable Directive Principles embodied under Part IV of the Constitution and
some of the examples are as under :-

(a) Right to pollution-free water and air. (1998 AIR SCW 2813, AIR 2000
SC 1997 and AIR 2002 SC 40)

(b) Protection of under -trial. (AIR 2000 SC 2083)

(c) Right of every child to a full development. [(1990) 2 SCC 318]

(d) Protection of cuitural heritage. (AIR 1989 SC 549)

Maintenance and improvement of public health, improvement of means of
communication, providing human conditions in prisons, maintaining hygenic con-
dition in slaughter houses have also been included in the expanded scope of
Article 21. This scope has further been extended even to innocent hostages
detained by militants in shrine who are beyond the control of the State (State of
J & K vs. H.C. Bar Association, 1994 Supp (3) SCC 708).
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The view taken by Delhi High Court was affirmed by the Apex Court in the
case of S.S. Ahluwalia vs. Union of India and others, AIR 2001 SC 1309 and held
that in the expanded meaning attributed to Article 21 of the Constitution, it is the
duty of the State to creat a climate where members of the society belonging to
different faiths, caste and creed live together and, therefore, the State has a
duty to protect their life, liberty, dignity and worth of an individual which should
not be jeopardised or endangered. If in any circumstance the State is not able to
do so, then it cannot escape the liability to pay compensation to the family of the
person killed during riots as his or her life has been extinguished in clear viola-
tion of Article 21 of the Constitution.

While dealing with the provision of Article 21 in respect of personal liberty,
Hon’ble the Supreme Court put some restrictions in a case of Javed and others
vs. State of Haryana, AIR 2003 SC 3057 as follows :

“At the very outset we are constrained to observe that the law laid
down by this Court in the decisions relied on is either being misread or
read divorced of the context. The test of reasonableness is not a wholly
subjective test and its contours are fairly indicated by the Constitu-
tion. The requirement of reasonableness runs like a golden thread
through the entire fabric of fundamental rights. The lofty ideals of
social and economic justice, the advancement of the nation as a whole
and the philosophy of distributive justive- economic, social and politi-
cal- cannot be given a go-by in the name of undue stress on funda-
mental rights and individual liberty. Reasonableness and rationality,
legally as well as philosophically, provide colour to the meaning of
fundamental rights and these principles are deducible from those very
decisions which have been relied on by the learned counsel for the
petitioners.”

The Apex Court laid a great importance on the reasonableness and rationality of
the provision and it is pointed out that in the name of undue stress on Funda-
mental Rights and individual liberty, the ideals of social and economic justice
cannot be given a go-by.

Thus it is clear that the provision of Article 21 was construed narrowly at
the initial stage but the law in respect of ‘life’ and ‘personal liberty’ of a person
was developed gradually and a liberal interpretation was given to these words.
New dimensions have been added to the scope of Article 21 from time to time. It
imposed a limitation upon a procedure which prescribed for depriving a person
of life and personal liberty by saying that the procedure must be reasonable, fair
and such law should not be arbitrary, whimsical and fanciful. The interpretation
which has been given to the words ‘life’ and ‘personal liberty’ in various decisions
of the Apex Court, it can be said that the protection of life and personal liberty
has got multi-dimensional meaning and any arbitrary, whimsical and fanciful act
of the State which deprived the life or personal liberty of a person would be

against the provision of Article 21 of the constitution.
B
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BAIL - THE DISCRETIONARY DOMAIN

VED PRAKASH
Addl. Director

The concept of personal liberty, though an essential feature of our constitu-
tional scheme, is neither absolute nor isolated and if found necessary personal
liberty may be curtailed under a procedure established by Law (Art. 21). For an
ideal social set-up a fine balance has to be struck between liberty of an indi-
vidual and interest of the society because both are complimentary to each other.
In this respect it has aptly been remarked by the Supreme Court in the famous
case of Indira Nehru Gandhi Vs. Raj Narain, AIR 1975 SC 2299 that ‘the major
problem of society is to combine that degree of liberty without which law is a
tyranny with that degree of law without which liberty becomes license’. The dis-
cretionary jurisdiction of Courts, regarding grant or refusal of bail to persons
arrested in connection with commission of various offences, ultimately aims at
attaining this very objective.

Almost 25 years back the Apex Court in State of Rajasthan Vs Balchand, AIR
1977 SC 2447 proclaimed that the basic rule might tersely be put as bail not jail.
Taking this principle a step ahead and putting its seal of approval to the philoso-
phy of balancing interests of individual and society, the Apex Court in Ram Govind
Upadhyaya Vs Sudarshan Singh & Others 2002 (2) ANJ SC 596 observed that
while liberty of an individual is precious and there should always be an all round
effort on the part of Law Courts to protect such liberties of individuals, but this
protection can be made available to the deserving ones only since the term pro-
tection cannot by itself be termed to be absolute in any and every situation but
stands qualified depending upon the exigencies of the situation. It is on this
perspective that in the event of there being committal of a heinous crime it is the
society that needs protection from these elements since the later are having the
capability of spreading a reign of terror so as to disrupt the life and tranquility of
the people in the society. In Mansab Ali Vs Irsan and another (2003) (1) SCC 632,
the Apex Court again stressed that the discretionary jurisdiction of bail should
be exercised by balancing valuable right of liberty of an individual and the inter-
est of society in general.

STATUTORY PROVISIONS :

Section 436 to Section 439, which find place in chapter XXXIII of the Code
of Criminal Procedure, 1973 (hereinafter referred to as ‘the Code’) provide in
respect of regulation of bail in different types of cases. Section 436 enacts the
invariable rule for grant of bail in bailable cases, subject to the sole exception
contained in Sub-section (2) of Section 436, under which a Court may refuse to
release a person on bail, even in a bailable case, where such person has failed
to comply with the conditions of the bail bond. Section 437, which deals with the
power of the Court other than the High Court or Court of Session, clothes the
Courts with a discretion to release a person accused of a non-bailable offence
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on bail, subject to following two main limitations as provided in Sub-section (1)
thereof:-

(i) Such person shall not be so released if there appear reasonable
grounds for believing that he has been guilty of an offence punishable
with death or imprisonment for life;

(i) Such person shall not be so released if such offence is a cognizable
offence and he had been previously convicted of an offence punish-
able with death, imprisonment for life or imprisonment for seven years
or more, or he had been previously convicted on two or more occa-
sions for a non-bailable and cognizable offence.

Section 438 deals with what is conventionally referred to as anticipatory
bail and provides that subject to the conditions and limitations provided therein a
person apprehending arrest for an accusation on a non-bailable offence may on
being arrested be directed to be released on bail by the High Court or the Court
of Session. Section 439 confers special powers upon High Court and Court of
Session to grant bail to any person in custody and accused of an offence.

The Apex Court in Gurcharan Singh and others Vs. State (Delhi Administra-
tion ), AIR 1978 SC 179 examined the scope of Sections 437 and 439. The Court
held that Section 437 Cr.P.C. is concerned only with the Court of Magistrate and
it expressly excludes the High Court and the Court of Session. As regards
Section 439, the Court observed that this Section confers special powers on the
High Court or the Court of Session in respect of bail. Unlike under Section 437
(1) there is no ban imposed under Section 439(1) Cr.P.C. against granting of bail
to persons accused of an offence punishable with death or imprisonment for life.
The Court further observed that, however, it is not possible to hold that the Ses-
sions Judge or the High Court, certainly enjoying wide powers, will be oblivious
of the considerations of the likelihood of the accused being guilty of an offence
punishable with death or imprisonment for life.

THE DISCRETION - EXERCISE OF

The benedictory jurisdiction of bail lies exclusively within the discretion of
the Court usually referred to as judicial discretion. It means sound discretion
guided by law, and governed by rule, not humor. It must not be arbitrary, vague
and fanciful, but legal and regular. The basic concept of judicial discretion may
be put in a capsulated form in the following classical exposition given by Benjamin
Cardozo. J.

“The judge even when he is free, is still not wholly free. He is not
to innovate at pleasure. He is not a knight-errant roaming at will in
pursuit of his own ideal of beauty or of goodness. He is to draw his
inspiration from consecrated principles. He is not to yield to spas-
modic sentiment, to vague and unregulated benevolence. He is to
exercise a discretion informed by tradition, methodized by analegy,
disciplined by system and subordinated to the primordial necessity
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of order in the social life. Wide enough in all conscience is the field of
discretion that remains.”

The Apex Court from time to time in its various pronouncements has out-
lined and stated the various considerations which should be kept in mind while
exercising the judicial discretion regarding grant or refusal of bail. In State of
Maharashtra Vs. Anand Chintaman Dighe JT 1990 (1) SC 28 it has been ob-
served that there are no hard and fast rules regarding grant or refusal of bail,
each case has to be considered on its own merits. The matter always calls for
judicious exercise of discretion by the Court. Where the offence is of serious
nature the Court has to decide the question of grant of bail in the light of such
considerations as the nature and seriousness of offence, character of the evi-
dence, circumstances which are peculiar to the accused a reasonable possibility
of presence of the accused not being secured at the trial , the reasonable appre-
hension of witness being tampered with and the larger interest of the public and
such similar other considerations. ’

In Ram Govind Upadhyaya (Supra), which is a recent case, the Apex Court
ordained that while placement of the accused in the society, though may be
considered but that by itself cannot be a guiding factor in the matter of grant of
bail and the same should and ought always be coupled with other circumstances
warranting the grant of bail. The nature of the offence is one of the basic consid-
eration for the grant of bail, more heinous is a crime, the greater is the chance of
rejection of the bail though, however, dependent on the factual matrix of the matter.
The Court laid down following considerations which should be kept in mind while
dealing with the matter of bail, which are, as the Court clarified, only illustrative:-

(a) While granting bail the Court has to keep in mind not only the nature
of the accusations, but the severity of the punishment, if the accusa-
tion entails a conviction and the nature of evidence in support of the
accusations.

(b) Reasonable apprehensions of the witnesses being tampered with or
the apprehension of there being a threat for the complainant .

(c) While it is not expected to have the entire evidence establishing the
guilt of the accused beyond reasonable doubt but there ought always
to be a prima facie satisfaction of the Court in support of the charge.

(d) Frivolity in prosecution should always be considered and it is only the
element of genuineness that shall has to be considered in the matter
of grant of bail and in the event of there being some doubt as to the
genuineness of the prosecution, in the normal course of event, the
accused is entitled to an order of bail.

Past criminal background of the person seeking bail also has close bearing
in the matter of bail. Itis found explained by the Apex Court in Ram Pratap Yadav
Vs Mitra Sen Yadav & another (2003) 1 SCC 15, that -

“It cannot be denied that previous conviction of an accused for a heinous
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offence punishable with imprisonment for life, his involvement in other crimes
and the quantum of punishment for the offences in which the applicant is seeking
bail are all relevant factors to which the court should consciously advert to while
taking a decision in the matter of enlargement on bail”.

BAIL ORDER, SHAPE OF :

Sub-section 4 of Sec. 437 of the Code mandates that a Court releasing a
person on bail under Sub-section (1) or Sub-section (2) is required to record
reasons. Under Sec. 438 the Court ‘if it thinks fit'" may grant anticipatory bail.
The use of phrase ‘if it thinks fit'in Sec. 438 (1) gives an indication that the order
granting anticipatory bail must show why the Court thinks it fit to do so, which
means and implies that the order must be reasoned one. Though, the condition
of giving reasons for granting bail, as found in Sec. 437 (4) or the use of phrase
‘if it thinks fit’ as used in Sec. 438 is not there in Sec. 439 of the Code, however,
as laid down by the Apex Court in Mansab Ali Vs Irsan and another (2003) (1)
SCC 632.in granting or refusing bail, the Courts are required to indicate, may be
very briefly, the reasons for grant or refusal of bail and the jurisdiction is not to be
exercised in a casual and cavalier fashion. Though, recording of reasons for
being satisfied about a prima facie case is desirable but detailed examination of
evidence and elaborate documentation of the merits should be avoided because
no party should have the impression that his case has been prejudged (refer:
Niranjan Singh and another Vs. Prabhakar Raja Ram Kharote and others, AIR
1980 SC 785. Elaborating this the Apex Court in Kashi Nath Roy Vs. State of
Bihar, AIR 1996 SC 3240 observed that the Courts exercising bail jurisdiction nor-
mally do and should refrain from indulging in elaborate reasoning in their orders
in justification of grant or non-grant of bail. For, in that manner, the principle of
“presumption of innocence of an accused” gets jeopardized; and. the structural
principle of “not guilty till proved guilty” gets destroyed, even though all same
elements have always understood that such views are tentative and not final, so
as to affect the merit of the matter”.

ARREST - CUSTODY - SURRENDER:

The concept of bail as incorporated under Section 437 pre-supposes that
there is a person in custody of the Court desirous of being set at liberty. The
custody may be either due to the arrest of a person in a non-bailable offence by
a police officer without warrant of arrest or arrest in compliance of a warrant of
arrest issued by a Court or surrender of a person accused or suspected of being
involved in a non-bailable offence before the Court of competent jurisdiction.
This is particularly, apparent from the language of Section 437, which says about
a person arrested or detained or person appearing or brought before the Court.
However, Section 439 of the Code provides in respect of a person accused of an
offence and in custody. Apparently, their appears to be wide difference between
these two provisions but as explained in Niranjan Singh (Supra). term ‘Custody’
as used in Section 439 is of elastic semantics but its core meaning is that the law
has taken control of the person and, therefore, the physical control or at least
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physical presence of an accused in Court coupled with submission to the juris-
diction and orders of the Court amounts to custody of such person. A person
can be said to be in judicial custody when he surrenders before the Court and
submits to its directions. A person under protective umbrella of anticipatory bail
is also deemed to be in ‘custody’ for the purpose of bail u/s 439 of the Code
(See: Vinod Kumar Vs. State of M.P., 1999 Cr.LJ 4364). However, appearing through
Counsel cannot be treated as custody. (See : State Vs Dallu Punja Madhya
Pradesha State AIR 1954, Madhya Bharat 113, Full Bench).

MISCELLANEOUS ASPECTS :

Very often a question is posed whether a Magistrate in exercise of its juris-
diction under Section 437 of the Code may release a person on bail who has
been arrested in connection with an offence exclusively triable by the Court of
Session. A clear cut answer to this question is found in Prahlad Singh Bhati Vs
N.C.T. Delhi and another JT 2001 (4) SC 116, wherein the Apex Court has heid
that even though, there is no legal bar for a Magistrate to consider an application
for grant of bail to a person who has been arrested for an offence exclusively
triable by a Court of Sessions yet it would be proper and appropriate that in such
a case the Magistrate directs the accused person to approach the Court of Ses-
sion for the purpose of getting the relief of bail.

In the aforesaid case, the Apex Court also pointed out that with the change
of the nature of the offence, the accused becomes disentitled to the liberty granted
to him in relation to a minor offence ‘if the offence is altered for an aggrieved
crime. Though, the aforesaid proposition was made in the background of the fact
that initially the accused was granted anticipatory bail for lesser offence which
was subsequently converted in to a graver offence, but then the aforesaid princi-
ple may well be applied where regular bail initially was granted for a lesser of-
fence and subsequently, the offence has been altered to an aggravated one.

Again a question which very often crops up before trial Courts is that in a
situation where bail has been granted by the superior Court and the accused
person fails to comply with the conditions of bail regarding regular appearance
before the Court during trial and remains absent then whether on his subse-
quent appearance such accused person, as of right, can claim to be released on
bail under initial bail order given by the superior Court. In such a situation it is
argued that the trial Court has to abide by the bail order of the superior Court
and cannot refuse bail. The issue was considered in detail by our own High Court
in Veer Singh v. State of M.P. (Misc. Cr. C. No. 6160 of 96, Order dated 17/11/
1997, Jabalpur). Hon’ble Depak Mishra J. speaking for the Court, after referring
to Section 436 (2), 437 (5), 439 (2), 446 and 446-A of the Code, as well as the
relevant case law, including the case of Johny Wilson v. State of Rajasthan, 1986
Cr. LJ 1235, rejected the plea that the Trial Magistrate is bound to enlarge such
an accused on bail because there has been no cancellation of bail by the supe-
rior Court. From the aforesaid pronouncement, following principles can well be
deduced :-
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a) Once the accused does not appear in a Court and is produced in cus-
tody pursuant to a warrant of arrrest having been issued by compe-
tent Court, or surrenders voluntarily being aware of issue of such war-
rant, all other provisions of the Chapter XXXIII will come into play and
the Magistrate can refuse to release the accused and he would have
no right in law to contend that he is entitled to be enlarged on bail, as
the order by which he was enlarged has not been concelled.

b) Even if there is no condition at the time of grant of bail, as a conse-
quence of non-appearance of the accused before the trial Judge or
trying Magistrate, the said Court would have complete liberty to deal
with him in accordance with law.

c) If the trial Court is satisfied that there are cogent and sufficient rea-
sons for non-appearance of the accused he may exonerate and re-
lease him on fresh bail bonds with the same conditions or more oner-
ous conditions with regard to the surety and the sum. He is also at
liberty, depending upon the facts and circumstances of the case, to
refuse him to enlarge on bail.

In some Courts the prevalent practice is that after enlargement on bail at
investigation stage, accused is required to attend the Court till a charge sheet is
submitted against him. This practice has been disapproved by the Apex Court in
Free Legal Aid Committee, Jamshedpur Vs. State of Bihar, AIR 1982, SC 163. and
it has been held that after release on bail, the accused need not be required to
appear before the Court until charge sheet is filed and process is issued against
such person by the Court.

SUCCESSIVE BAIL PETITIONS :

Successive bail petitions by a person in custody are no doubt maintain-
able. However, the application must contain details of previous applications and
their result. The person providing such details should also be named in the
application (See: State of M.P. Vs. R.P. Gupta, 2000 (1) MPJR 185 HC) .Again
subsequent application should be decided by the same judge who rejected the
previous ones except when case has been transferred by S.J to A.S.J., in which
situation the A.S.J. shall have jurisdiction to decide such application (See: Narian
Prasad Vs. State of M.P. 1993 MPLJ] 1 F.B.) The object of placing subsequent
application before the same Judge is that the process of the Court is not abused
and such an impression is not created that the litigant has either successfully
avoided one Judge or selected another to secure a favourable order and unless
there is substantial charge in the fact situation and circumstances of the case,
the subsequent application should not be allowed (See: State of Maharashtra Vs.
Captain Buddhi Kota Subba Rao AIR 1985 SC 2292).

ANTICIPATORY BAIL -BASIC ISSUES :

The jurisdiction in respect of anticipatory bail is altogether different than
that of regular bail. Considerations, which should weigh with the Court while
dealing with the request for anticipatory bail, are also different. in State Vs. Anil
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Kumar JT 1997 (7) SC 651, the Apex Court found merit in the plea that.custodial
interrogation is qualitatively more elicitation oriented than questioning a suspect
who is well protected with a favorable order under Section 438 of the Code. In
serious cases effective interrogation of suspected person is of tremendous ad-
vantage and success in such interrogation would elude if the suspected person
knows that he is well insulated by a pre-arrest bail order.

The scope of Section 438 was scanned and outlined by a five Judges bench
of the Apex Court in Gurubaksh Singh Vs State of Punjab, AIR 1980 SC 1632. it
was laid down therein that an anticipatory bail is neither a passport to the Com-
mission of Crimes nor a shield against any and all kind of accusations, rather it is
a device to secure individual liberty. The person seeking anticipatory bail should
have reason to believe that he may be arrested for non-bailable offence. Mere
‘fear’ is not ‘belief’. Therefore, jurisdiction u/s 438 cannot be invoked on the basis
of vague and general allegations, as to arm oneself in perpetuity against a pos-
sible arrest. The Apex Court made it clear that the power conferred by Sec. 438
is of extra-ordinary character in the sense that it is not ordinarily resorted to like
the power conferred by Sec. 437 and 439, and should be exercised with due care
and circumspection. If the proposed accusation appears to stem not from motive
of furthering the ends of justice but from ulterior motive to injure and humiliate
the person by arresting him then direction to release such person on anticipatory
bail may be made.

DURATION OF THE ORDER :

The initial view of the Supreme Court as expressed in Gurubaksh Singh
(Supra) was that the normai rule should be not to limit the operation of the order
of anticipatory bail in relation to a period of time, but for reasons the Court may
limit its operation to a short period. However, with the pronouncement of the
Apex Court in Salauddin Vs. the State of Maharashtra ,AIR 1996 SC 1042 it is now
well settled that anticipatory bail orders should be of a limited duration only and
ordinarily on the expiry of that duration or extended duration the Court granting
anticipatory bail should leave it to the regular Court to deal with the matter on an
appreciation of evidence placed before it after the investigation has made progress
or the charge-sheet is submitted. It is essential that the duration of such order
should be limited and ordinarily the Court granting anticipatory bail should not
substitute itself for the original Court, which is expected to deal with the offence.
It is that Court which has then to consider whether, having regard to the material
placed before it, the accused person is entitled to bail.

TERRITORIAL JURISDICTION :

As regards the question of territorial jurisdiction in the matter of anticipa-
tory bail, our own High Court in Pradeep Kumar Soni Vs State of M.P. 1990 JLJ 573
clearly laid down that the application should be submitted before the Court within
whose jurisdiction the offence has been committed. However, in Kailashpati Vs
State of M.P. 1996 Criminal Law Journal 363 a contrary view has been expressed.
The aforesaid situation may be resolved with the help of the view taken by the
Apex Court in State of Assam and another Vs. R.K. Krishna Kumar and another
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AIR 1998 SC 144. |n this case, the alleged offence was committed in Assam.
Application for anticipatory bail was moved before the Bombay High Court, which
was granted. The Supreme Court observed that the question of granting antici-
patory bail to any person who is allegedly connected with the offence in question
must for all practical purposes be considered by the High Court of Guwahati
within whose territorial jurisdiction such activities should have been perpetrated.
This view lands support to the view taken by our own High Court In Pradeep
Kumar Soni (Supra).

ARREST WARRANT BY COURT :

Though, the jurisdiction under Section 438 of the Code can be invoked by
a person against whom a warrant of arrest has been issued by a Court while
taking cognizance against him in respect of an alleged offence, (See: Nirbhay
Singh Vs. State of M.P., 1996 (1) Crimes 238 M.P., FB), however, it has been held
in Yogendra Singh Vs. State of M.P. ( M.Cr.C. No. 592/99, Order dated 6/09/1999
at Main Bench, Jabalpur) that where warrant of arrest has been issued by a Court
against an accused person who has failed to appear before the Court despite
being already on bail then such an application is not maintainable.

CANCELLATION OF BAIL :

The Apex Court in Aslam Babalal Desai Vs. State of Maharashtra, 1992 Cr.L],
3712 considered the various aspects regarding cancellation of bail and observed
that considerations for rejection of bail and cancellation of bail are different. It is
easier to reject a bail application than to cancel a bail granted by the Court be-
cause it involves review of all the circumstances of the case. The Court enumer-
ated following situations where bail may be cancelled -

(i)  The accused misuses his liberty by indulging in similar criminal activ-
ity,

(ii) Interferes with the course of investigation,

(iii) Attempts to tamper with evidence of witnesses,

(iv) Threatens witnesses or indulges in similar activities which would ham-
per smooth investigation,

(v) There is likelihood of his fleeing to another country,
(vi) Attempts to make himself scarce by going underground or becoming
unavailable to the investigating agency,
~ (vii) Attempts to place himself beyond the reach of his surety.
BAIL ORDER - WHETHER REVISABLE:

The view of our own High Court on this point is settled one because it has
been laid down in State of M.P. Vs Nansingh Rakosingh Bhilala, 1980 MPLJ 603
that granting of bail is an interlocutory order and a revision petition under Sec-
tion 397 of the Code should not be entertained as sub-section (2) of that section
provides that no revision petition will lie under that provision against an inter-
locutory order.

®
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EXTENSION OF TIME LIMIT FOR FILING OF
WRITTEN STATEMENT

A.K. SAXENA
Director

As we know, the Code of Civil Procedure, 1908 was amended by the Code
of Civil Procedure (Amendment) Act, 1999 and it was further amended by the
Amendment Act, 2002 with a view to cut short the delays at various levels.
Accordingly, different provisions in the Code of Civil Procedure (hereinafter re-
ferred to as “the Code”) have been added or amended by these two Amendment
Acts. Thereafter, several questions have been raised from various corners in
respect of applicability of various amended provisions and one of those ques-
tions is whether the Court is empowered to extend time limit of ninety days for
filing of written statement as contained in Order 8 Rule 1 of the Code? Order 8
Rule 1 of the Code provides as follows : '

“1. Written Statement.- The defendant shall, within thirty days
from the date of service of summons on him, present a written state-
ment of his defence:

Provided that where the defendant fails to file the written state-
ment within the said period of thirty days, he shall be allowed to file
the same on such other day, as may be specified by the Court, for
reasons to be recorded in writing, but which shall not be later than
ninety days from the date of service of summons.”

The above provision clearly provides that the party must file written state-
ment within thirty days from the date of service of summons on him, but the
Court has ample power to extend the time limit for filing of written statement
after recording reasons in writing for doing so but this period shall not be later
than ninety days from the date of service of summons.

It has to be seen whether this provision of prescribing time limit for filing
written statement is directory or mandatory in nature. We have to borne in mind
several points before arriving at any conclusion regarding directory or manda-
tory nature of any provision and the guidelines laid down by the Apex Court in
the case of Topline Shoes Ltd. Vs. Corporation Bank, (2002) 6 SCC 33. This case
relates to the provision contained in Section 13 (2) (a) of the Consumer Protec-
tion Act, 1986, which reads thus:

“(a) refer a copy of such complaint to the opposite party di-
recting him to give his version of the case within a period of thirty
days or such extended period not exceeding fifteen days as may be
granted by the District Forum;

it was held by the Apex Court in this case that to answer a question whether
the provision prescribing limit for filing reply is mandatory or directory in nature,
it is to be find out that what was the Statement of Objects and Reasons of the
said Act; and what provisions have been made regarding consequences of non-
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compliance. It would be profitable to reproduce relevant paragraphs of the judg- :
ment with a view to bring to the notice of the readers various legal aspects as
discussed by the Supreme Court, which are as follows :

“8. The Statement of Objects and Reasons of the Consumer
Protection Act, 1986 indicates that it has been enacted to promote
and protect the rights and interests of consumers and to provide them
speedy and simple redressal of their grievances. Hence, quasi-judicial
machinery has been set up for the purpose, at different levels. These
quasi-judicial bodies have to observe the principles of natural justice
as per clause 4 of the Statement of Objects and Reasons which reads
as under :

“4. To provide speedy and simple redressal to consumer dis-
putes, a quasi-judicial machinery is sought to be set up at the dis-
trict, State and Central levels. These quasi-judicial bodies will ob-
serve the principles of natural justice and have been empowered to
give reliefs of a specific nature and to award, wherever appropri-
ate, compensation to consumers. Penalties for non-compliance of
the orders given by the quasi- judicial bodies have also been pro-
vided.” :

(emphasis supplied)

Thus the intention to provide a time-frame to file reply, is really meant
to expedite the hearing of such matters and to avoid unnecessary
adjournments to linger on the proceedings on the pretext of filing
reply. The provision, however, as framed, does not indicate that it is
mandatory in nature. In case the extended time exceeds 15 days, no
penal consequence are prescribed therefor. The period of extension of
time “not exceeding 15 days”, does not prescribe any kind of period of
limitation. The provision appears to be directory in nature, which the
consumer forums are ordinarily supposed to apply in the proceedings
before them..... The provision is more by way of procedure to achieve
the object of speedy disposal of such disputes. It is an expression of
“desirability” in strong terms. But it falls short of creating any kind of
substantive right in favour of the complainant by reason of which the
respondent may be debarred from placing his version in defence in
any circumstances whatsoever. It is for the Forum or the Commission
to consider all facts and circumstances along with the provisions of
the Act providing time-frame to file reply, as a guideline, and then to
exercise its discretion as best as it may serve the ends of justice and
achieve the object of speedy disposal of such cases keeping in mind
the principles of natural justice as well. The Forum may refuse to
extend time beyond 15 days, in view of Section 13 (2) (a) of the Act
but exceeding the period of 15 days of extension, would not cause
any fatal illegality in the order.
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9.... The election law is a technical law which also provides conse-
quences of non-compliance with certain provisions but in the present
case we find that no consequence is provided in case the time granted
to file reply exceeds the total period of 45 days. It may at best be ggid
to be an irregular way of exercise of discretion. Normally the Foru?or
Commission would act in accordance with the provision relating to
procedural matters and while considering the question whether any
further time may or may not be granted, it would be relevant to take
into account the limit placed for extension of time in accordance with
the provisions of the Act. In the absence of any penal consequences
to follow, it will not be open for the appellant to contend that the reply
filed by the respondent within the time granted though beyond 45
days, is liable to be rejected. The appellant therefore cannot derive
any heip from the decision referred to above........

11. We have already noticed that the provision as contained under
clause (a) of sub-section (2} of Section 13 is procedural in nature. It is
also clear that with a view to achieve the object of the enactment, that
there may be speedy disposal of such cases, that it has been provided
that reply is to be filed within 30 days and the extension of time may
not exceed 15 days. This provision envisages that proceedings may
not be prolonged for a very long time without the opposite party hav-
ing filed his reply. No penal consegquences have however been pro-
vided in case extension of time exceeds 15 days. Therefore, it could
not be said that any substantive right accrued in favour of the appel-
lant or there was any kimd of bar of limitation in filing of the reply
within extended.time though beyond 45 days in all. The reply is not
necessarily to be rejected. All facts and circumstances of the case
must be taken into account. The Statement of Objects and Reasons of
the Act also provides that the principles of natural justice have also to
be kept in mind.”

In the present context, first of all, the Statement of Objects and Reasons of
both the Amendment Acts should be looked into. The Amendment Act, 1999 was
enacted with a view to cutting short the delays at various levels of procedure,
but before action could be initiated for its enforcement, various representations
were sent to the Government to show that certain provisions could cause hard-
ship to the litigants. The provisions of Amendment Act, 1999 were reconsidered
and the Amendment Act, 2002 was enacted but the Statement of Objects and
Reasons of these amendments remained the same.

The Code was amended with a view to cut short the delay which causes
unnecessary hindrances in the progress of the cases. The provision of Order 8
Rule 1 of the Code has been amended to cut short the delay in filing of the
written statement. It does not prescribe any kind of period of limitation. The
nnature of the provision is procedural one. All this show that the provision under
Order 8 Rule 1 is directory in nature.
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Next comes the point of consequences of non-compliance. The consequences
of non-compliance of the provision of Order 8 Rule 1 has been provided under
Order 8 Rule 10 which reads as under :

& “10. Procedure when party fails to present written state-
ment called for by Court.- Where any party from whom a written
statement is required under rule 1 or rule 9 fails to present the same
within the time permitted or fixed by the Court, as the case may be,
the Court shall pronounce judgment against him, or make such order
in relation to the suit as it thinks fit and on the pronouncement of such
judgment a decree shall be drawn up.”

According to Order 8 Rule 1, the consequence of not filing written state-
ment would be : the Court can pronounce judgment against the defaulting party;
or make such order in relation to the suit as it thinks fit. This is not the penal
provision against the defendant because if the Court pronounces the judgment
immediately, the matter ends and the, question of filing of written statement
does not arise and on the other hand if the Court does not think it proper to
-pronounce the judgment, a wide discretion has been given to the Court to make
proper orders in relation to the suit. There can be a wide scope to pass an order
of rejection of plaint even in absence of written statement. It is nowhere pro-
vided in Rule 10 of Order 8 of the Code that where a party fails to file written
statement within stipulated time, the same shall not be taken no record or it
shall be rejected. This shows that the Court has wide discretionary powers to
accept the written statement which has been filed after the period of ninety
days.

The important aspect of natural justice should always be considered while
dealing with the provision of Order 8 Rule 1 of the Code. Since Order 8 Rule 1
provides the procedural law, the principle of natural justice should not be ig-
nored. When it appears from the circumstances prevailing in a particular case
that natural justice is in favour of defaulting party, the Court has discretionary
powers to pass an order in favour of that party, but of course on certain terms.
It would be desirable for the Courts to pass such an order so that undue delay
may not be caused.

The matter in question has been considered by our Hon’ble High Court of
Madhya Pradesh in cases of Asarfilal Vs. Smt. Vimla Devi and others, 2003 (3)
MPHT 14 (NOC), Mithumal and others Vs. Ku. Kavita, 2003 (3) MPHT 206 and
S.K. Muddin Vs. S.K. Nafeez, 2003 (4) MPHT 93. Now, it is a settled position of
law on the basis of these pronouncements that the provision made under Order
8 Rule 1.of the Code is directory and not mandatory in nature and the Court has
full power to accept the written statement which has been filed after expiry of
ninety days from the date of service of summons. It has been laid down in the
case of Mithumal (supra) as follows :

“The procedural provision inserted in Order 8 Rule 1 of CPC
intends to expedite the trial. In case written statement is not filed
within time limit of 90 days prescribed in Order 8 Rule 1 of CPC, Court
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may be justified in closing the right to file written statement. However
it does not mean that if written statement is filed in the Court explain-
ing the reasons for delay in exceptional cases, Court cannot take writ-
ten statement on record subject to payment of cost if case has not
progressed substantially after closing of the right to file written state-
ment. Court can take written statement on record to do complete
justice between parties at the same time case is not to be delayed’”

It is clear from the above mentioned citations that the provision under
Order 8 Rule 1 is directory and not mandatory in nature but while exercising the
discretionary powers, it should be borne in mind that the defaulting party may
not make mockery of discretionary powers of the Courts. It is duty of the Court
to look into the mater and if the Court finds in exceptional cases that there are
sufficient grounds for the delay and undue delay would not occur in early dis-
posal of the case, the Court can pass an order of taking written statement on
record filed beyond ninety days with certain conditions.

Now the question arises at this juncture as to under which provision the
Court is empowered to extent the time. Section 148 of the Code provides the
enlargement of time by the Courts. It is clear from the provision of this section
that the Court can fix or grant time for the doing of any act prescribed or allowed
by the Code from time to time but such period cannot be enlarged beyond thirty
days in total. Section 148 applies only where any time has been fixed by the
Court for the doing of any act prescribed or allowed by the Code. It does not
provide extension of time limit where the limitation has been fixed by the law for
doing certain act. It simply says where the act prescribed or allowed by the Code
is to be done, the Court may fix or grant any period for doing that act, such
enlargement of time cannot exceed thirty days in total. it has been laid down in
Mohan Lal Vs. Hari Prasad Yadav and others, (1994) 4 SCC 177 as under :

“We are thus left with the question whether Section 148 of the
Code would be applicable to the present case or not. Again Section
148 of the Code would not be applicable to the present case for the
simple reason that the time for making an application under Rule 89
of Order 21 of the Code is not fixed by the Court”

In the case of S.K. Muddin (supra) it has been laid down that the written
statement can be taken after ninety days of service of summons on filing of
application under Section 151 of the Code or the Court may invoke the inherent
jurisdiction suo motu in appropriate cases. Thus, it can be said that the jurisidiction
for extension of time for filing of written statement beyond ninety days can be
invoked under Section 151 of the Code.

It is the settled legal position at present that the provision under Order 8
Rule 1 are directory in nature and the Court can use its discretion. by taking
written statement after the prescribed period of ninety days but these discre-
tionary powers can only be used in appropriate cases. While doing so, the Courts
must borne in mind the principles laid down in the above mentioned case laws.

 J
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BI-MONTHLY TRAINING PROGRAMME

In all five topics were sent by this Institute for discussion in the bi-

monthly training meeting of August, 2003 to be held at district head quarters.
The Institute has received articles on these topics from various districts. One
article on each topic is being included in this issue of JOTI Journal. The Insti-
tute is also publishing some relevant additional material on the topic ‘Inherent
powers of criminal Couts’ for the benefit of judicial officers.The topics are as
under :

1

Whether criminal Courts have inherent powers? If yes, what should be the
nature and extent of such powers ? .

FIT TS ATATGA FI Sear-ied STFaal U & ) af &, i I Toey O forear
FT EAT AT, 7

What is the scope of applicability of the provisions regarding alternative
dispute resolution as contained in Section 89 and order X Rule 1-A to 1-C
Code of Civil Procedure ?

SEER TisHAT Hiedn i URT 89 T A1E3 X W 1-0 & (- F Aeavia Sehfeuh
ferame ferrereon & fatia afsean i arasan S &@ed 1 &1 =Ry 7

Whether the provisions of Order 18 rule 4 and Order 18 Rule 5 C.P.C. are
self-contradictory? What may be the harmonious mode of their applicability?

T STER UTEHAT Sl & e 18 o 4 qun gt 18 faw 5 & grfaum fekrarars
quf § 7 37 Wi it JTaTSaar 1 AHTeaqol i 1 &l Tl & )

Whether Magistrate has jurisdiction under section 451 Cr.P.C. to grant in-
terim custody of articles seized under Forest Act, 1927, M.P.Van Upaj (Vyapar

Viniyaman) Adhiniyam,1969, Wild Life (Protection) Act, 1972 and M.P. Ex-
cise Act, 19157 If yes, what is the extent and scope of such powers?

F1 AT 1 & UiRaT e, 1973 A GRT 451 F Hwarid 39 aEGAl Fl AdRHA
YT W 3 ¥ wrferican €, s o wfafam, 1927, 7.9, 39 30 (AR fafawm)
wfrferam, 1969, S+ GTUfY (FR&q0T) Aferf=a®, 1972 91 7.9, JTwRRI Afaf=m, 1915
F ervanta wifréla i i & ) afe g, & ot erfermrivar &1 s o fasar w@n g

Whether the recovery of fine from a person sentenced to life imprisonment
and fine and further imprisonment in default of payment of fine shall remain
suspended till the sentence of life imprisonment is over? Explain legal posi-
tion in this respect.

TS+ FRIAT F TI-T1Y A0S a1 3T T § sufaws il &30 # Afaiea
FRIETE § dfed safda & wudds f aES R AR FRETH A TS0 Q07 & ah
Tt @t 7 39 o # fafes fRufa T )

?
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ifs® Ry 6 safifea aferarl
Feafted e & R w1 Rrera o= 3R+ I “Quado lex aliquid alicui
concedit concodere videtur id sine quo ipsa non potest” U IMed &, fowerr o1ef &
o st ferfex forell 1 1 rftrerR 3 2, o 38 O erferr oft St &, e famin S sifore
H AfCA H0F T U HARRA A & -
feret +ft wifgen & g1 Fraffva o % s sranfies = games & fPizea so @
FiUT T T 2 o O A e afvfRufemt & ahel €, S Sfgar & T ud g
YR % IFRTd A & | §HH wRor 7E 2 i faratRe fee scafus oefos od s
FEATSA! 1 GEIHIA F Tl & | THT g airarens fafer ffifa 7 i s wd), s w33,
it wret #, Wit afvfeufe & e &, wite aws f anft affRufa w1 qargam w8
e <1 Tt | & aRfRuferl T o sirazasrar & JER uRadHr & | STt S § gt
el I T yrauE 9 8, T TS R AR 930 F fou sdafiga aifeaay i
FTTIFHAT St 8, ATt waee wlsman % oni # A s 7 & w, wits e § uge
aTaaERar &, e g W iR A s ad g

wifgan g fratfea ufswan aren foramt % it -awdt gewin @9 A daren i @ @
T FArativa i 7T OfSRaT 1 ZEUERT 39 TR Feham S ek &, forer =ma wmeE # s
AT THEL & | 1 UBRAT 1 JEUAFT A & s =amares 1 araf-ifea sifwaay &1 g
T I ATTEHAT S & | Foeaey Iuied gRieafaal & = gzmae # fwdt ff arar w0
TATT FA % o5 srua wigan ar Fratfa whwen w1 geuam 39 & fow @ s w1
gferR e & fosw aroran et spfe i o we & forg 7 71 war 11 ket for =g |
srvafifa sifwat o 7€) €, Tt wifean § sow Syay T8 & | oA T e
F, AT T2 SATGR AT JTURIEIF AHTSY T A &), SiEar # TqE Qi & nyra § ot
R 9T ¥ Ao & & % fmfur 9 srafifa @ & o @it ot S A
YIS % HoaagR # = w1 & fow e frell iz # g wx F fow enemas &,
oo gt 2 o ‘

g gk Gfgan 6t ury 482 & 98 Iusfod & s == e sulied safifea sifea
T GAPT FX Tohd £ | AFHIE I== Il | fa gifes =mareat /1 Iuda srafifea
ZTIT T TFIT FI T TAST I Sl 78 & | aRommeerey o) feufa # uza ag sou=
21 & T 1 gifew el 1 Wi Ifa = YA g STeT 9TRAT & ZEa9RT R JEA
¥ fow orafifeg o ard 8 7
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U giTeT ATATST Fl 3T 7134 I & Fedi-ied i qred &ldl & | I IS 91d &
o =IraTesa i eraivied i Siftd #R & 9 | 98 faurfie F Fiare od gefe ® i
FAT2 % 39 avg o faramas a=man s, e gisean el it sresasaren, Samamel
T THEET &1, aTf ATaTSd SR GART il S STt 3T Rl SO 9 & groaiyg feam s
T | AT SR TERT (R S 16 ATTSHR JEa &, =HTSd R = 93 § $5
e = &1 <K 39 U Sreaf-ifed T F1 9AT FA il ATAHAT JUTHNE FATH TS|

Z ufsean dfear, 1973 39 a9 # O 2 foume g, Sad =g gsnmes 9 d@&faa
et rrazaes aRkfeufadl % e giwan aun sifarsRl &1 aui faan o 2 | gare ey
S i BISH, qileh AATSl Fl Iedi=iad e H TGHT Fd FH FIE FTTR 78 2 |
Tvad: THST giTeH TG Fl 38 UTHAT TfEdr i 9RT 482 & Sr=id Sai-ted 3rfed
FT GAFT FA T ATTHR Tqeed: 78 fean 2 |

7z 98 & Tk a2 ufsean dfan, 1973 i arT 482 I== =maTea $t sedf-ied sifaal #
IUS FIAT & qAT AN TSl il Saf-ed FFadl & a) J FIg T feram &
F | TR ST T e ety Y & fon de ufwen dfean, sy samareat i adtted
Tt F1 Trsd: fAufera Feet & | 39 S § _ageid g N a1 I8 (73R,
1956 THAY. 17) & Iaria gfquifed faera saeEE &, e 9z war ™ & fw afg
faadiaa: 1% Ta QI A &1, df Ul AT § IR § 98 AT ST 6 396 784 9 &
I T UFR F r=diied STFadr 9T &, ST = G376 & (3 Amazds af |

1T & A BeAUEET 359 AATSd F I TR CTH a1 a9 Y (T AR,
1961 wr i 25) W e fgrea ufqufea foren & f =amaresa it ufswan % goueT i T Od
=TT F Il i UTfed &g fafer & sas graum & o F arasyg erdiaed | S
Sreaffed FifEaar gred & |

THF AR A TR Iod ATASY A AL T3, TRAT S #TH
¥iTTes T oY STEWE (1975 3.0 3. 708) § I Regrea afernfaa foran & o umr s61-o1
(AT U 482) d UTRAT HEAT FAS ITH MG H SArAlied FFadl Sl G Hedl
2 ud arfiey ATl % 39 UHR i [T 313 F aR H Ji9 &, T $9 98 7Y Hgi
7E 2 T erazashar ged |, ndieey ~maTey fRE erafed s1fad &1 9anT # o dfud
&, Tt fafy &1 g +ft geenfua frgra & i =maea =i faf & gm ot afusr Ffea s
T &, 3k e Ue I fAfors Fdfed o (e o fow 372 ervafeited sTfaaat ¥t gam i
TS & o gt wu | endt gifes =marey 1 off 39 uwR i srafifed ifFaar ured € S
=i Iggal i gf &g smasas & | wieq aau eea & 6 39 uFR i srattea artad
T AW YA SE geuarT 7 & |
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9 A 8 ardiee gifew Ty & aHfeR wrl # srafiied nidaal & wanT & i
# fae Jareeon g e it anen s EwaT @ -

iy FiTSH ATATST [T ATSH HI STUHT SFl-Ted FTRT HT TANT FEd §L TE00
Fd &, FilTw Siar § i3 T g T8 & |

afe gfesa =rem § et safsa w1 am gieam sftgea & w0 # fora faan mn & ofk
ARRE AERTH TR I g 00T H HFH Sa &, aF ft srfieiew & Fae w oo
FTafTed ST I TEPT XA §C ARNVRRE 390 L A R Thd & | g T § 1972 R,
TS, 1148 JTSIFAE & |

T 303X, 1963 THTETTE 148 (sHwl Feie wrieran el . Saudz asu od o) &
AR TRy A a8 Atafratia fran @ i Siw Reds fi R, @rr saftisor frara
afrfem ) 9N 13 % weta S Rrews #) el % w0 § wrea fea fm e § o
&, g ey aroelY ervafifea Tifea % oierTa uhl adten 39 39 ongd = aan & |

wRdrE g8 foram i Ut 452 F auwy F Remw F §m gfew 3 afigea
sfeEl R faan | s & dvgea fee M ® ey oo et o
ST I AT 7: 9o 1 T & | 39 el & €. AR, 1961 Aoiiqe 34 @i
2

mmmm&wq\%ﬁﬁ&m?ﬂﬁ:ﬂm&ﬁﬁm%mﬁmﬁmﬂw%%qm
srafifea it 1 w1 FRa 5T w16y 3 o1 g & | |

FRTer=IRon STH TS G 31, (1990)3) T 597 AW 11 F WAS F qfese g St Y
TS W AT G TR TS ) T, TR Ifeset A &Y IR R fw o & wrag
Y, rarers # afaeza seqa A& e | are & g =i deit s qf & ggdam
AT Y T TR R oy o e P ey Y 1§ ot ) e, 2 wiwan sifear 6t um
457 % Iraia gfee F AR i 78 & oft | seeraTg Sva ey & 3 afvRufea # ag
AT e orae GF PR SireRT A St TR % onara & e fwan st &, o
% 5 for e 2, T SR ¥ R e R e R ) eRz @ g 2
d: TE FET I Tkl § o geniirer ol emea =i arow & 1 @ifes ~marea #i Hifta
safifea v g |

TGS Y TUT 3T T fIER US4, CAE AR, 1971 U 151 OT-4 F A0S o
T I ATATHY A g Attt e & fr 4.0 . # oy gifes ~avaresa fi sa. 9 4.
H URT 151 F TR SATead i war T8 A7 § g srdivey gifes ey srafiea
TRT 1 T 3 37l o e R wwa & o Ot a1 61 e s 6 weas st s
g & farada | @ | Sargund-gfen] F T O T TR T TR I A,
AT 334 aF W dfed FA i i |
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afy SRS sToE JeTe Te7 T Ud T STaeR 1 & IUId Wl Hied v
F B s Ed & o ey g8 ardt § i g faera sila e s |
G5 1 gEUAIT AT S T&T & Al e SIUe srdfied 21iad 1 ggiT Fed gu iRt
5T 1 & T T T TR TR F TRl & | 361 IR Fer=Ron i Frfere! & gre
af et St i =1 21 STl &, IaTenur & o AR i = foren geon Jied &g faa e
ST & erurdn SEl o & arfuen afigad &, 98 it oF figad @ o forfea @ 8
qTaT & Y U1 Afg Hed & frad &1 ST & srudn o sifigEd wiern & 9l e
F1e B o &1 ST 8, onfE O o IATERT & Hehd &, el afsHarens® i i gy e
1 sredfed 2TfFa ATy H 9 & |

FSEaEY IUFd fad=H 9 98 Tuw & i gafu 9.9, ft urT 482 F g &
Fierta yeagia: A gifed ~TaTSal R Sredf-ied J1d AT FHI H ATTHR T2l (a1
T &, S 36 URI F odrid TaEd: giteTh SAIaed SN SRdiied 31Ed & TART 0
uferera o &) T w1 & | eatied siiaa % o iRl off =y & wifeae i wea
& 1 S T | wa: i gifes TEnSal F ARlted 31Ed U &, 9 & 4 dAra®
Hifira & FT A8 | '

76 UK fafer % S0 greauE F o & aeasg ey gite® Fmarear w Wt
=TT Y Ui % gEUE 1 Ak e =T % 353! W &g Satied TTidaar o
& uteq 39 HeY ¥ gg S Tl ST STeATasa s § 6 39 O Al sdfted Sifed w1 ugh
ferfr % waee graam F faudia a1 Ieeew § 78 fha s Ewar 2 |

2
gife® =mareal 6 srdfifed erferi (Fivenf—e qRa o)
zifeew maTear ¥ eraffea sfeaar afya 2 & foava & gva 3g9a 89 &1 sSTarya

FroT 97 & o fafire afssar d@fgar 6 anr 151 & ausw, a1 e =y f st

Tt & e ¥ grfafie st 2, gifss el $it sraitea nieaar & e J #ig

grferam 2= ufswar @fgar, 1973 & 78 &, Fonfa an 482 3our =aTey i srafifea wiwaar

& foroer & grfafea st £
Ferfy farferes e o o @ sraamroT e @ E fe =ararea &t srafiEa sifeaar,

wfEar & faret gfarem favie & 3gva 7 gret =maTed & sifaea AT & Arared | Hfa gt

2 arfer =maTea =t ufsar & geuanT @i feufa & o afawr & 2 fadt AR

feRamTe QTfareT & ST W Ut wifeaat & staria ST T WA s drefehaT UaTT

A, St swfaud =g geeral st ggyfr & g fawa fefia wfes e e st g 2|
T AR foeg ShATATY, U313, 3T, 1922 W 5. 269 & Arde A diedt. swefie grr

farar mar gz arfive 3@ fawa o ve Hie &1 aeer § o uedes =amanea &1 9 gated sded
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%hamwﬁmﬁﬁﬁmwﬁﬁilaﬁmmm@waﬁwﬁ
Fafite =ra & gy & A6 B Rrawor sqesy wmaT §1

g fiie g farer o, @ ard . R, 1964 tar. &Y. 1 ¥ aate =rmarea £ i aee
# dig grr T mar a9z e @ o ¥ forfy & ot sifts e s 2 @ f ==t
=raTea g gt AT A & g 3w adt wifaaa & arer-are Y Afr grr ver
e ¥, Ut srafAfEe wifera s suanT vt aan ¥ Y Riffdea: sefia i md @ srerar stfafam
Fgwradi ATy '

For gfoaTe ST oNT W geoee ®Y § gifsw <mareay § sratifea wigeay & afva
B s feufer i o 3 aar €, S sads are watsa =maress g RRvad wae faeg
wHeT fliE, T IR, 1977 wa. . 2432 ¥ fwu o sw afeares & oty fRRe e &t
st 2 for &2 afwar @far (s 561 T g dftar ) a=fe se e & stk
TRt UgT et § et 6ieT & oy 151 sueer gfwar dftar & aweg R T 83 &
ST STy gifes Arareat @ sttt niwat g 78 ¥ 1 a8 = fokr Raeeha
ofYa ST AT FAT 36 WIS W Aranerd & foramred qe wea ag o for s afrez & era & s
® aeo T rRmEwTiar ure § | aatw Aaware ¥ 3w g § et ssu e & Pt
Y Ueed gU Ty I AT srava far & Hfe ga Pofa ¥ et -amares i fraee
dte g farfafeem wgafit Rie (qate) & amd @ a5t ded 7 ¥ | ota s sw @ a7
a5 3aa1 § o 3ot farg wX argay i & gouse fafager & siftrmamdi @a gu o sy dis
& gt femay mar o fafafeea stragerr @ fota &t ywr @ ?

§9 & ° g fFvia & srageit gure & fawe ¥ aatee Amavew & g e @ X gdi
og uTitarTa ey wate o+ yeATas, (2002) 1 wadid 1 W fear man ag Rfifvaas zaw
ST AT TXar 2 o At S =ravefion it e dfiw -arardion Y s g feg e fafreerar &
A 2 AF 39 FIvIT o gernTr SR A g ¥ o At i ramefion ) g dis 3 awer
T TG quT At A T & e de S i £ gt e & Rifree @ gfeqet
aTdt 8, @7 39 29T ¥ ArHeT g iy it s & awer @@t A | sy e & 39
Tafrvera & wenTer od qate geasfl & aftded & tgefi fRig (qate) & fraewis dis & 5@
farfimera @ gl oe snagett AT ST AR o g aTETed w st nieaat
e &, o & digar ¥ 3w 2 fffde greaum 7 fwar man an

g TS T A TR U U TR foeg o0, 0. 319, U318, 3T, 1986 TH. .
1440 (FEoeeda dg) & ame ¥ faqyadt gang (qated) & T & Sasiad i ge g
7 geurraAT &t ¥ f g afwmar d@far, 1973 ¥ Rifere afear d@fgar & g 151 & gwea
YTFreIT o STHTE B STeieeel € ATaTeal sht Stwat e wrieat gee 72 & | =nfes ey
& g H EET & A ¥ gtua< ariene (qate) ¥ fore o ufare $ir geayfr a ga
we ¥ fay frfrgerr &t oft stagaR wna o frefim war =nfaes efteior & srea @
BT | 3 fargehwur & ohw W aur sifoer Feed ot ugem & qd watew e & € ey o
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ferfreerat s st @t adfteiT € | wnfReft freg M Rie, TEd U TS AW 1986 T,
984 T ToW "I ST GishaT HiwaT, 1973 it 4w 125 & wirumr & deifia 2, AT g T,
HAT T Arar fUar sy fate ww e aw & e 881 d@far ¥ srearg 11 o fererar anr
125-128 ﬁmw-mwwmﬁmﬁém:aﬁ%wuﬁw
AT FRT 36 Ao § A fafafvee fear man & i v afaBree e & arare &
Wﬁmmﬁmﬁ%mm&maﬁmﬁﬁgwﬁwﬁaﬁwﬁmﬂﬁm%l
%ﬂﬁwmw&ﬁﬁwﬁm%mﬁwﬁaﬁlﬁﬁawﬁaﬁ
& &t gafea g @t 2

&. W, frog foareg 3o U9, UL TR, 1992 UH.HY. 2206 &7 HTHST RERaT s
WEAqUl TS JEA 2 | 3 WS § ATETET % A9 T 9T 98 o R @8 A 204 4
afsha HeT & st STeRT o AT fehy W 3 averny wfiwe sk srftrge & st
B quT FaeT & W afiaTs W gafder b @iy 21 o fl @rd areer a8 S 8,
fRETE SHTASTE FHTC F HT AT L FewelT § | 36 v ¥ wwren P 39 gu aate
AT ¥ qE warteataa i § fob afve @t g =nfiew Raefier gt § fr @har
fafafde e & srvre & amase o b @qfY 8 @, & sfiges & Reg amwer &
FAAT &, TIETE S HTASTE 3 THTC L & T AT TRt aTae ot & | e, et srfireriar
FrAtATEd S o TeaTia &1 HIEZ Y UTed &Y Jehdl & ST=eT T8 |

qataa favomor & rmum ux @t fafires feufa 3w st am st & o arefiaer gifes
ATATEAT i AR TTwAal oh AR ¥ &€ wishar |@fgar, 1973 ¥ ARfdy wifram 7 20 v
fafa & ot gifew ~arareaY @ srafiRa nigaat g &)

® :

To be fully effective, speed must be coupled with accuracy.
Speed means nothing if the service rendered
is not accurate. Furthermore, accuracy
must be present at all points.
- Nielander, William A.
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SECTION 89 AND ORDER X RULE 1-A, 1-B & 1-C OF C.P.C.

(1)

SCOPE AND APPLICABILITY

JUDICIAL OFFICERS
District Ratlam

After amendment of C.P.C. w.e.f. 1.7.2002 new section 89 has been

reenacted to introduce settlement of dispute outside the court.

The new provisions as mentioned above are meant to quicken the judicial
procedure which otherwise takes much time to dispose of the suit.

Amendment now imposes an obligation upon the court to refer the disputes
for settlement after issues being framed. Section 89 reads as follows :-

89.

2)

Settlement of disputes outside the Court - (1) Where it appears to
the Court that there exist elements of a settlement which may be ac-
ceptable to the parties, the courts shall formulate the terms of settle-
ment & give them to the parties for their observations and after receiv-
ing the observations of the parties, the court may reformulate the terms
of a possible settlement and refer the same for-

(a) arbitration;

(b) Conciliation;

(c) judicial settlement including settlement through Lok Adalat; or
(d) mediation.

Where a dispute has been referred-

(a) for arbitration or conciliation, the provisions of the Arbitration and
Conciliation Act, 1996 (26 of 1996) shall apply as if the proceed-
ings for artitration or conciliation were referred for settlement un-
der the provisions of that act;

(b) to Lok Adalat, the Court shall refer the same to Lok Adalat in ac-
cordance with the provisions of sub-section (1) of Section 20 of
the Legal Services Authority Act, 1987 (39 of 1987) and all other
provisions of that Act shall apply in respect of the dispute so re-
ferred to Lok Adalat,

(c) for judicial settlement, the Court shall refer the same to a suitable
institution or person and such institution or person shall be deemed
to be a Lok Adalat and all the provisions of the Legal Services
Authority Act, 1987 (39 of 1987) shall apply as if the dispute were
referred to a Lok Adalat under the provisions of that Act;

(d) for mediation, the Court shall affect a compromise between the
parties and shall follow such procedure as may be prescribed.

JOTI JOURNAL - DECEMBER 2003- PART | 207



(2)  Section 89 C.P.C. is considered to be an important alternative dis-
putes redressal process which is to be encouraged because of high pendency of
cases in the Courts and cost of litigation. Hence the forum discribed in section 89
C.P.C. has to be lookedup to with all earnestness so that the litigant public may
have faith in seeking process of resolving their disputes by this process. This is
a new provision, hence certainly a paradixical situation should be avoided. Tech-
nicalities should also be avoided. Apex court rendered the judgment in N.K.
Shah Engineer and Contractors Vs. State of M.P. (1999) S.C.C. 594 ; that arbitra-
tion award is not vitiated merely because the arbitrator had not given an itemwise
award and has chosen to give a lumpsum award. A lumpsum award is not a bad
award. An award need not formerly express the decision of the Arbitration on
each matter of dofferance. nor it is necessary for the award to be a speaking
one. It will be presumed that the award disposes of finally all the matters in
difference.

(3)  The provisions under section 89 C.P.C. are optional and not binding
on the parties concerned, hence court can only suggest the matter in which
parties may resolve their differences. .

Before referring the matter to the Arbitration, it should be keep in mind that
the recovery of any disputed amount should not be barred by the period of three
years prescribed under article 137 of the Limitation Act, 1963, because under
section 3 of the Limitation Act, the claim must be sought only period prescribed
in the Limitation Act. Hence only the case in which the legally recoverable amount
is under question, may be referred to the arbitration.

(4) There is no bar for the parties to a dispute to refer the dispute for
settlement to the Lok Adalat at any time instead in normal course has become
not only expensive but also continues for years together, hence if any formal
forum is chosen by the parties for expeditious decisions for their disputes, it would
not be safe for a court of law to come to conclusion that such decision has been
taken for any extraneous consideration without any supporting materials in that
regard. It should also be keep in mind that under section 89 of the C.P.C. only
such disputes or matters can be referred to a forum chosen by the parties, to
only such Forum which is competent or empowered to decide, can be referred to
such Forum. The Court can dismiss the application seeking reference of their
case, if the matter is pertaining to unlawful agreement.

(5) In case where proceedings have commenced before the coming into
force the new section 89 C.P.C. and case is pending before the Court, it is open
to the Court or to the parties that the new provisions may be applicable to such
pending proceedings. There is nothing in the language of section 89 C.P.C. which
barred the parties or Courts from so doing.

In the Indian atmosphere Panchayat Courts, Nyaya Panchayat, Panchayat
Adalat and Gram Kacheri etc., resolving the disputes between the parties through
conciliation. Litigation in Civil Courts is costly, time consuming, unproductive and
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full of complications. it is nearly always a drains on wealth and depresses eco-
nomically as well as emptionally. The net result is virtually in general a loss. By
draining energy, funds, the litigation weakens both parties to a loss sit-vis-a-vis
the open market place. Litigation thus destroys both the parties in the terms of
money, time, energy and good relations, whereas if parties redress their dispute
through conciliation, their disputers resolves for ever and even in the happy
atmosphere. Hence, Courts must try to encourage alternative dispute resolution.

(6) The essential ingredients of the special provisions under section 89
C.P.C. are as follows :- ‘

1.  There shouid be any possibility of a settlement;
2. Such settlement appears to be acceptable to the parties.

Where it appears to the Courts that above elements are exist, then the
Court shall formulate the terms of settlement and give them to the parties for
their observations and if parties willing to settle their disputes by way of compro-
mise, then the Court may reformulate the terms of a possible settlement keeping
in view the observations received from the parties.

(7) itis clear that why section 89 has been inserted. It is not necessary
that all the suits filed in the court be decided by the court itself. A limited number
of judges are available still over burdened with work. It has been required that a
alternative dispute resolution mechanism be evolved for speedy disposal of pending
suits. All that means is that effort has to be made to bring about an amicable
settlement between the parties but if it is not possible through these methods,
the case will go to trial. The procedure to be followed for these methods is given
in sub-sections. '

(8) The Supreme Court of India has also emphasized the value of these
amendments in A.LR. 2003 SC 189 as follows-

9. It is quite obvious that the reason why Section 89 has been in-
serted is to try and see that all the cases which are filed in court need
not necessarily be decided by the court itseif. Keeping in mind the
laws -delays and the limited number of judges which are available; it
has now become imperative that resort should be had to Alternative
Dispute Resolution Mechanism with a view to bring to an end litigation
between the parties at an early date. The Alternative Dispute Resolu-
tion (ADR) Mechanism as on contemplated by Section 89 is arbitration
or conciliation or judicial settlement including settlement through Lok
Adalat or mediation. Sub-section (2) of Section 89 refers to different
Acts in relation to arbitration, conciliation or settlement through Lok
Adalat, but with regard to mediation Section 89 (2) (d) provides that
the parties shall follow the procedure as may be prescribed. Section
89 (2) (d), therefore, contemplates appropriate rules being framed
with regard to mediation.
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10. In certain countries of the world where ADR has been successful
to the extent that over 90 per cent of the case are settled out of court
there is a requirement that the parties to the suit must indicate the
form of ADR which there would like to resort to during the pendency of
the trial of the suit. If the parties agree to arbitration, then the provi-
sions of the Arbitration and Conciliation Act. 1996 will apply and that
case will go outside the stream of the Court but resorting to concilia-
tion or judicial settlement or mediation with a view to settle the dispute
would not ipso fact take the case outside the judicial system. All that
this means is that effort has to be made to bring about an amicable
settlement between the parties but if conciliation or meditation or judi-
cial settlement is not possible, despite efforts being made, the case
will ultimately go to trial.

11. Section 89 is a new provision and even though arbitration or con-
ciliation has been in place as a mode for settling the disputes, this has
not really reduced the burden on the Courts. It does appear to us that
modulates have to be formulated for the manner in which Section 89
and, for that matter, the other provisions which have been introduced
by way of amendments, may have to be in operation. All counsel are
agreed that for this purpose, it will be appropriate if a Committee is
constituted so as to ensure that the amendments made become effec-
tive and result in quicker dispensation of justice.

(9) The rules 1-A 1-B, and 1-C have been added to Order 10 of C.P.C.
that the court after recording the admission or denial, shall direct the parties to
the suit to opt for either mode for the settlement out side the court as given in
Section 89. On the option of the parties the court shall fix the date of appearance
of the parties before such forum. If parties fail to appear before that forum the
matter come back to the court. The consent of the parties is requited before the
matter be referred for arbitration.

(10) These special provisions have been made to help the litigants as
well as the court to resolve disputes by adopting ADR (Alternative Dispute Reso-
lution).

A penal of arbitrators should be framed from advocates. However they are
required to work on norminal fee/token fee.

The system given above if adopted will certainly result in to speedy dis-
posal of cases pending since last so many years.
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R Ufshar Gfgan & 3neer 18 (4. 4 vg 5 Y yrarsTar

=1 srferriTor

forest g=dr

“Justice delayed is justice denied” 1ufd 3% | =T 1 (T, =44 &  foresa &

2 | SUeER ATl § SR a1l & faer 9 fsd 24 od & safi a% arel % sfad

& i Sifees afswan § Fum % fow - wwa w forem fwar s @ € | 39 utwan w5 gm

o Y I Uel THUT o 316 A0 & Igaad § & THT-90Y W SHPeR ginan diedr §

HM [ 1 12 € | ATeiAa HHe it RITRITET 3 TR W saaer uiwan e & @aiam

siferferam 1999 v S erfufe 2002 % R SO R T E | 9 St i 107

2002 ® 91 & I § | 981 &0 sageR iR Siear § SR g S T g
weE 18 e 4 U s FIRA AT MR E|

Te3T 18 9w 4 59,0 9. F 1eiiF Ui AHS H 3199 U5 O S167d fosd S 1 9=
i fAfaTa foam 7 & | Il WraraT il S 9 o U1 O 39439 T & | 39 UTEeTE
TR R SIS S H J&d 3334 NG Fa! i fwriieat & JgaR =aeal § wed
iferd foh ST # e1feres TWY sadid &9 il HF 3 8, ﬁm@&ﬁwmmw
IUGT UFON o 3ifad PRI & fod = o |

TEYUH 39 U3 UR ferrm &1 &1 T o/ a1aan 18 aw 4 sa.0 9. ud st 18 foam
55995, F YTl § FiS ol 8 39 9 W o &7 & fod e enezn 18 Faw g |
et 18 frawm s su g d. o endan 18 faw 13509, & graarEl 1 3T &0 | SIEET 18
w4 =19 5. 7 GE0uE gR S T e S T E, 3 U 21 J S8 319 U
W {58 ST Hehet 1 GTaeaT foram 74 & STeien o1meat 18 fFaw's su. 9.9, & uraarE & afids
U O Ig T ErdT & T3 I U 39 Aol & Say | &, e fofat & fosg sdie &
Tehdl & T ATE3T 18 T 13 5996, 1 3t ug+ & I8 TI< graT & fof 39 arawme 39
ST & G &, # o fota & fasg erdie & sgereun 7€ 2 | i a% e 18 faw 13
S UH. & TTEI F U &, 39 TG F afeded # wd g% anent 18 w459 H &
UEHT & ST w1 fosd S # i wiears an et fRufa 7df & | gea faame &
fere amazn 18 w4 v emest 18 a5 su. 9. H. & Ut & S | € § a1 98 Far S
a1 & ok e 31 g o gER & feramaret € | afe 37 S g i Jad d) o aa
W 1 7z Iazd T g & R dA g | 5 fadta ferd 3 @ st o
ATEET 18 W 4 50 9.6, & WY H S Ae] J GElt H1 HEd TeT0n sTqYus i fod
ST T AT R T €, gE AR ereat 18 w5 S0 . & urauE # i araat
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# e sifwd PRl S Y St saere qd 9 8, 39 oigER R fi suteafd @ seh
T O 1 39F T F THET IR W UE €U § Tigd Arared i W # sifhd
FoaT STHIT £ | 391 STTYIR UX T2 e TohaT ST St & B o amiast # erdies &1 9 & g™
¥ 39 Qrew s A Sufeufd # £ 39 e W ifwa i S =nfed qur oneE 18
fororm 5 .0 6. 3 WTeraT R Ed g e 18 o s 0 . F ordie smaeras o wned fed
ST T S I SN ZRT SIS T 8, 39 oA ST ATt # T1ed e St S
g |

G I=Ua9 AEGY 4 CHSH TR THIRAIE dfiearg baee wRa anEd,
TS AR, 2003 I=IAH TS T53 1897 F =TT TR H a3 18 o 4 % graae H
Serrferera o ferIm i §U 3o ~A1 TR % UG AT 18 H a8 T ke @ o wndft At
W mast 18 w4 S u . F oA died TUUUH W St ST bl @ | A ITAad
TS 39 Aot & gz off Tas e & o stel Jeft o nerR g S Sufed frar s,
39 fRufa & =ararea OF dreft F 31997 U3 0 Tred UIT FRA R A1 & T | afg wadt
1331 16 o 1 & orefie g A R TS H Iufeud g &, af 39 feufa # ey
I Tt HT P THeTor T SifRd FX T € a1 R aftfeufadar & wrEr afe ey
T2 |l I ST O Fo 34 % fesdl Y oMa3T S TRl B | 39 TR g 18 w4 sm n H
¥ TG FI AFATE IsaH TS BT ST+ SEn ST I 2 | 98 9 & fF A
ITHaH ~ITATSY % 34 T TSid | ATe3T 18 w4 vd enga 18 Fem s smu H. & Hay
¥ e foram 39 w0 # 78 gon & fF 39 41 uaai & #3 fawefa @ @ ad | sufe
AT Soeal ATaTed & 39 U TR | Ae3 18 Fan 4 g enaEn s e s nH. &
QTErTT 3 fereTaqut 8 a1 29 & Hau | s fvwd 38 faet o s € | e g
UE U AT B0, 359 STTed il @eUis | U3 e =R faee fae e, 2003 (10)
o G SR, I8 310 % U Eia # fER R g o % ug %, 18 FTad 24 § g1
QT Y ST R g U SEVT & [k a3t 18 W 4 9 ameE 18 Fam s =muH. &
graraTEl § g ferefer quf feufa 7@l @ qun snaEt 18 fram 4 5.0 4. F ondia wnadt & gea
U701 it TTeT ANSIT AT H STTUTH TR S T FH 1 | 35 TR I A1 TR & AR
U I FEl S TR & T SaEt 18 W 4 .96, F R UedE AEel J 319 0 I e
udtgror Y T1e fosdl S F HaY H S WS S0 S S8 T &, I 9 et 18 frm
55 9.H. % e IEHTEl H HiE SRETAE T8 2, afew oaa 18 w5 | . & gEae
T T ZRT A T A1 33T 18 999 4 30 0.8, & 90 e & & Fie o Ghd
£ | gafy BenuErd faee 3Tl 6Te 9 9, UK. 2003 TASEAH IS 74 F =1 TR0
# w18 fram 4 o ean 18 Fraw 5 5.9 4. & grerl i ferEieol #er T & S
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AR 7.9, I AT i TeSUlS A TSR S5 ~TTesd & I9a ~a1 Exie i feifed
fera 2 | 36 ITE IS Sod ~ITTe: 1 39 914 Tid I qifufa ¥ @ 8, a aw
A ISR AT A J6 Seahad “d3H IR TEIRIITE aierg’ & = asid #
e 18 Fraw 4 s . Y Junfawan & deiy & R Frofa 78 fen an | s9fed teram
I FASE ) (U o& RS gWTE T8 @t § | 59F o TR SeR fefhes feg
THSE. NTEE FHE TS oigH (T 9. 4R, 2003 To= T3 330) F M TRA § AWK
s =0 e A W a8 sEw T odie 9 Amal # erem 18 w4 s &
NI 3TN O R e A S TR 8 | I & Rrgra FAE Iva AN A AN
e fhan et frss wrehn @, 9. o, 9. 2003 (8) 95 594 F AT xial | gfenfed
fera 2 | 39 G 0.9, 359 T Al WeWE F e a1 & I fafiv I Fmresl 3
t TRt 18 oW 4 50,0 E, 3 it STauas W HE aen R el Tl TR & AEel §
fostt 1 TRt & AR W A sa o ¥ | gfosd o 3 o W i g i w e & e
ez 18 foraw 4 5.0 6. % endfie et uR % At | (R endies diva ammes ot anfire €)
AT TR HIEH S S Fhell £ |

o faem & {53 ag uza Sou= €ran & fin . 1o RS I T J1eY SUaER
ST o 3 forreeor 3 fostt ureifiTe 1 et 2 | STauos R & ST a1t e & Heu A aE
& N TFAT § T 397 187 IR § ULTHRR I 1A A ET AT R IR A T
ez € o 309 A1el & FUa il T H wE TE & TRt & s onie # s #®
T T AR & T R A& ARd R T R IS G AT & THE
U € aTeht TNeY T T Y FEEY 0 o FA % g fofar 3 gran &, anft wne &
arafers &9 & T €1 ST & | 3 JSTET F19Y U W U i ST Wied H S suagiiG
whgaréai e o & wre) & R 4 ST o) ave aTfdreree e 7 &1 g ft Sk e
o el e S FHRAT 8 | TS F T TH FEA i Aew # yahia wam |
e st e & o & @ & ofidE W AE & qun oW gar o e H gafifa o v e
1 wwd € S o fofirr &a & snea # arew g & 7 & 39 e R & w0 H gegd
FEaraw free g fadta area i erafa 78 & 1 & | S 3 snui ) & Jrages ®
31 I AT ST T1& R AUTHRTR G FEl I & TEA 78 ol M Fhdll, FITh T8
wrefafad & i =amarea & S1feral & 49 g9 W TG 9gd $S SR 916 H sifwd [
ST B st e & | afe S S i S s o e & s 3w e F o f
"ol F1 A §E THUN FT Fier FRIHR0T TR TRA1 & 116 98 IF7 T FH IGqW
forofar, amam @ 7 w1y WUl FT H FR FHAT ] | STGRIRE dR W AT 00 W 35
FY S TS A& T AT Tha T At 3 A2 Tl TR FE! 1 FTHAT (6 AT TR 421
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I AT FNeA g ATt U § UHTHRR e SET % I FUH 7 S 961 TR F
TS firaeaT Y Heg A SR Rl I AT FUH & T &, BiRA 399 e * IUIEN W)
AT TTE A TS, TR GTel e OiEToT | et i Feaan dfieE | ST S SRl
2 ot 3w fRufa & e & gea adieror £ Tea wrfiraan & ded & qar i i 1 & d1 od
F1Ef I aTEataRal HE T § T & TRl & | TG FAS 36 ATIR 9T {4 sT0eus )
31 ol ST TRt e ETEft T aTEdter Fed T8 8T aﬂ%ﬂnsﬁW4ng % grara
F1 JUTHITH FET ST IFea T& & |

Tg T2 & PF ST O% U1 Y S aTe! D189 F T 98 SR HSATS & qehdl &
(S fof g & Seefad far man 8) srufa srawast & ST € 39 FEardsil i 931w o
T &, 1 Od § ST W AL & qo O geare Hi wned # q2fia w931 & dhd €, S
e # fafers w0 @ arer 9w 48 €, 3fwa soF ot emem s w4 sm g H A @ ww
o fod T & TR sTaer ox S ot Ene Gz i St I SRS i aedar Aed
ATEET F el &) TN | T 9 T g & e o ot sTaer o i Ene T i ST & SR
IF T AT yaiia fRd o € | 3 fRufy § <amarea fauah gat wi 39 g sEeR
2 T & i o qearasil I TTEadT & Hay # g AT FAT A1Ed & a1 F Rl & adl
T T ARTEE 9 e 031 1 TS d1ed F day # i o o o awan & | s awe S
FEaES qd & afied w T &, fom ~marea fi agafa & endie & o e E a@ 3 %
Fay ¥t 3¢ e W T 0 I & Faa # ft afkfeufe F sger e s awa
2 | afs usTwR g1 ATe3T 7 faW 14 (3) su.9H. (Tt uer) a1 meEt 8 W 1 (3) smuE.
(aferaTdY ug) ¥ eiceia OF gEaras R S gd & JheE WAE &, # afee w fod S
F gref Y STt & a1 g9 araa ot Arey afkfufadr % oy e w5 e g
THAT & | 39 UFR IS R U351 ) T a1l diem & ol w6 wwen 121 &, S iw
forTaRuT AT &1 FaT £ | ifE=ET % aTeR U3 il JF STl e H JhISE F g &
T & & I8 A UG A F TN F 13T 3 T & | 3 e S qEare 9164 H q18d e 8,
IRl TITETET 1 ¥t T TR0 TR &1 H Y (ARIHROT et ST R § | 3Eiesd 3Tae w3
ZF ST T84 | S SHTRTNF HISATS ITe &A1 TATIIT &, IR (HTH0r WY suerar uiskan
e & e % ot R S HdT & | 39 ave enae 18 Few 4 s uE, F graue
ferrerzont & sfrer forTaReor | Sremas & 9% £ |

1% oY e T & ufvguf T €ar # | S9H §e wiE, §9 o 3 guiat &
Tt &, S afe fredt fafer an graram 3 gavon 1 3fter R 39 & veg bedl & a
I FUR S H R JUE TG & ARl &, TR ARG F S 37439 T&IHRI h THROT
1 3ire fARTeReor e 1 2 | ulskarens fafer 39 3gaza & o8 o arae &, 36fed &8 |maEl
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F1 ITAFT IH A & w1 2w, for (ot &0 e 35359 aF Ug=F H 9% & T | A
F O U, St e guw e faEefaqul gefia &9 & ok afy Iwe afufrm %
U & I23 i I H T g0 ARSI Srufaae FX JHTE A S €vd &, a9
HIETEYUl AT & FIA [er= & RIGd h SR O 141 G 1 GATe S+t S
T AT ATI i SRR FAT MY, el doF 6 HIE G IR A & | THT A W E
AfITREE % GEIl & 35339 I {6 &9 § TH T 961 € | 39 a9 J 7.9, I==
AT o AYd e =Aranrat A s @, iz 9ea g7 foRad fieiue wie 2=yl
SaxfUda (maal TEEH) % U8 123 F1 I8 WP Je3@14 & -

(b) Inconsistency and repugnancy to be avoided; harmonious
construction.

It has already been seen that a statute must be read as a whole and
one provision of the Act should be construed with reference to other provi-
sions in the same*Act so as to make a consistent enactment of the whole
statute. Such a construction has the merit of avoiding any inconsistency or
repugnancy either within a section or between a section and other parts of
the statute. It is the duty of the courts to avoid “a head on clash” between
two sections of the same Act and, “whenever it is possible to do so to
conture provision which appear to conflict so that they hormonise” It should
not be lightly assumed that “Parliment had given with one hand what it
took away with the other”. The provision of one section of a statute cannot
be used to defeat those of another “unless it is impossible to effect recon-
ciliation between them”. The same rule applied in regard to sub-sections of
a section. In the words of GAJENDRA GADKAR, J.“The sub-section must be
read as parts of an integral whole and as being interdependent; an attempt
should be made in construing them to reconcile them if it is reasonably
possible to do so, and to avoid repuganancy”. As stated by VENKATARAMA
AIYAR, J.“The rule of construction is well setteld that when there are in an
enactment two provisions which cannot be reconciled with each other, they
should be so interpreted that, if possible, effect should be given to both.
This is what is known as the rule of harmonious construction”. That effect
should be given to both, is the very essence of the rule.

T &W UishaTs fafer it Sifeear # € 3a4 I&3 & % FE aR (o a% 9g=- § =
FT1 Iq339 faohes &1 T & 319Ifd ‘Justice delayed is justice denied” St feufa fafifa &
T ¥ | 3Efsy emnaEt 18 W 4 599 H. & UrauTe quia: OTERTE & R 3w enft R &
SEER ATEl H ST T # 15 HeTs Tl el anfed |
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YRA g9 Aferfaas 1927
7.9, g99a (R fafas)
arferfr=
=g yTont (FReror) srferfe 1972
vd
q.9. gy rfearfaad 1915

& STENT STURTEN W STe] I3 &b aR A
¢IRT 451 &S UfthaT Afaar 1993 & 314

U daeh Aafdrege 6t iferatRan g far
=TI SrfermRIToT
foren zure
1. 3% ubwan dfEan, 1973 SR At + SR &g O S ARt
fafer & | 2 Sifear Y aRT 451 ORI HEST # S A1 H=wn F SR e & aHa
@18 TE Tufw ¥ ofafer AfRe/ S99 & aR H Arared SR S 13T F H qaEe
el & | 3 ae &) g geanfua fafir & e fesie sifurform & wreram, smama afufrem w
RIS THTE F4 & | el s a3y sifrfam fredt fawa & frelt fafare aisan e wra
(Forum) 3T QTa&ITH ¥ &1, T8 aeasrdt Hrare 391 fafea fafzme ufswan & fafdme v
H I S e | ada fava & datud =l srtifaam, g eifufrem 2 | ea: 42 ufwan
Sfean F TR 451 F HL-TNY 37 AR ACAFH H FFE a0 § sq axged & @hw
Haet graeTl T JHATHE ATBIH HATTZF & |
3 WRAT & Affeas, 1927 (389 TeiT | a7 Ataf=aw foear Jreem) fi umr 52,
52-T 52-1, 52-©, 53 U 54 AT ALAYSZT SIS (AR ferfraws) erfafaem, 1969 (35
Hera § arast arferferam fosan saem) i O 15, 15-T, 15-a, 5-5, O 15-S) qu1 Aeauaz
TR AT, 1915 (38 Halq § R stfafan foen ) fi 9wt 47, 47-T, 47-
aft, 47-%0, 47-, 39 rferfeemr F el frelt e # stea aegel & aR # fafu gfoarfea
Al & | 29 i1 At el 3 39 Gl i 3@ J 9 SO & { i1 stfefast & g
THE 2 | ! WTHT AR ATH T & | Haedqul &0 9 IJoad Fed A aod fadk az 2 e
TR AT i ORT 47 & 47-3 T % TG a9 SF] & &, Sl STed IR 3t AT 50
T BT A Afer & |

3. a9 Aff=as, gEIgs ATfas ud asRl Afuf=as & Iuded Tl Hi
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e & 7z ft T & i o it & e g 3 arfrfere % ondie el argaa &
ST S il TS F F TR 7 Coh FiReret ol O wret & e e €| e offiram
it UrT-55, ST St & 1s-e o srew sfifEm B ur 47-& Hfgg
TS & =araresy i ferTar ¥ ol 1 IuEy el 2 | GR w0 A g g 2 i g
m(mmaﬁmgé)ﬂmmﬁﬁw&mﬁmmﬁmmﬁ
(@ fRufy o= e ) urr 52 (4), sitas sffam € r-15 (5) AYET ATTHRY
werfram $ URI-47-1 (3) F i o TR Seqel v w0 6w gy
wﬁﬁwum@aﬁm%w&ﬂ/ﬁwﬁﬁ%amﬁm@aﬁﬁ%aaag
AireE 3 Hufe ¥ o, s, aikar, Rraror ot & ar & Fé endey a8 wm |

4. Al % o oy § S aqel & Totad fRa e dadt R o
e Srod & 7% ot e @ fr sty mifuga afred @ e g e awg w1
TSI T H1 AT T TF &N F1 S Wl & S ok 7 Ot g B Torelrel et
FRISTE YR FE T, G HT = w1 A sifvrwfar a1 akeiz # Rk
Ty & i & A &, ofk 3 =R, e dufs s g qun 3w awg & feawg udta @
AT S Sl ST T S T IR I F el A AT sArernd) g T
Jarg |

5. SICaRET Sl i TSTETd R S SuRied fafts qun wiaua axnell & =mare
1 rfererTia o st deet gl H 3EA & 7% faege a1 & is ahrge © st
1 TSt heres ) €T &, T qunfeufa miirga aftrd/ wows gr aegel # o
A FaHt HIAATE IR FR O FHrFaTd aRw F Y e 39 rua H R w1 f
SfereRTiva aTe Aforege i 2 & aredt & | g fandia afy aforee A dht g 78 @ s
g, @ Teasufy & oiahe soaa & TR A Az A afvewian afdfa 78 &l |

6. O U F Hed H o aegell & aR J a wfifaw fi uw 53 od se w
& & g8 Wit Tu § r Ol Sioa aegd Rererr aeterTa #e Y wrtard o i A R,
IR G AT i 3 SRR BT 39 FEgei F T I IHF g stua foreaiied F w
siafen erforent & & o el & qen uwy 54 % o afwde STw 3ran awqen & sage i
HfE SAEET FR Hehdll & | TR 15 foreg ey U4, 1987 ARATET TSY B SRS
57 o Ttk Eseia W ag ferfer ferarie i T8 2 - o srferforem i1 i 54 % srefie saa=
Haiet e o sieeta siafe goah oft e 2 | 709 ag fRufe ft ww S St  fr aw
srfurfam & ordie s § e S, ek e S il R gRT A T &L &
HAiH s 1 ATIFHR a9 Afrfam £ ary 54 F = oLz #1 & |

7. SIEHE SN faeg W, T.AE. AR, 1986 HLaUSH ¥ 1 # fafer & ¥ i g
O 4 W g1 o R foR- ' srfrferm i um 52 (3) ¥ ot wivgha o erfereRt o+ I
T ORI FIRG FA o T T STE it AT Rl & | o siferfaam i ar 52-
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. & enefia uifersa aifeerd & emam F foeg o Sers A1 ordies 1 S Al € o aE
TR F O A3 F ey un 52-dt F onfw w-=mey F wHe TRie fwa o
T & | &= srfurfeam i urt 52-5t & ondie ast 7z & 6 s st a1 s # 9ga
ATEA 1 ST FA Y HIHATE GRA &1 1 I 1 7 I HSes ATTRRI ZRT AR
2 3 STt & e AR T SISt a1 TR F H G dTed 5094 % aR H A1a3] FA
F TR afstd 21 a1 8 | Al T Hhae o+ afufrem £ ur 54 F efi Sufa & saE
F1 STE3T F THel &, A T FI AT FA Y FIATE TRA 7 H S |7

8. TormEg g VI, TAE.AR. 1995 TAYI IS 1 & <@g § a9
arfrferam % fafiv gl © fem & A @ dis g/ &1 F. 31 vd 33 H fafafzea
o T & o STt areq el it TorETd e Haddt AT & o i 30 A Aiiegz 49
ufsra Sfgar & gl & o1l 1e3T R TRl 8, ofR 39 UHR a9 sfufm 1 9w 52-
ot & AT F AATIRR W AR S heles AT aei &, gof 781 |

9. gEl avE WEAUSET AR AR F UTETT il SAReT Fd g9 I faoe
TeATEET T, 2003 (1) TH.9.OS H. 638 F s gxid § ag Giqurted fwar 7 2 -
ST SO Sl i AT e Sl FIHATE G 2 il FEAT AU 1 fer=mmon
FY srferriar are Al i 721 Aslt FIdt at AR H Avd J[a1 aTe Siaim eifwre #
o 19 7 SR 8 | 82 AT FT ARGt Fee aft 7€ ardt &, 5 aiffam i aw
47-T (3) & Wi Tgfea g afvege F 9S8 |

10. 3% ave ARG o ifufeem, meayest s (SR fafaama) sfafrem od
AU AR Afam F T el § Fod aEqell & o594 dafl 39 Araf=ai
U] Ce A1 S5 SaETed g1 gtaurted fafe & fafues fRufa s & st & fraw
et i an 52-f, S afefeem i O 15-5 ol feamdE st st £
URT 47- F 3 ~AaTed i AT # AR auiq hae AfTH aoi & | 98 g aft
ST &1 &, T 37 STaf-awt % Tl STuRre # STod S @il il ASTHTd F3 il FRIETE! gvd
&l ST I T U T T de i afosian e A w fafed o § e
STt @ @i ergen fRufa # << ufswan Sfgar H umr 451 F ol afez fi 9z afusr 2 5
TE U T it aRfeufodl F STER SR IFa ARl o g # SeRle aeqel
Sfaf S A Sidf AfRe AR & wgfee e |

11. o9 gToft (SReron) srferfem, 1972 & raam SuRiad st & graamEr 9
vt & | o= goft (FRetor) rferferem i amT 50 (3) F7 grfafd Fd & f6 39 g § afvia
TR 1 o aifurRr) et safaa 1 agfa duus feofea F w® So aegel # oaka
FRRET H 39 ATIR W g THa & f 1UaT it I R 98 safdd 37 a&gen H A &
T U1 3| gl arfrfemm Y umT 50 (4) I wifafre et & o s Y o awg # faf
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FTER HHEE FA F forw AT F Twet gia S/ S | 39 frf~rem i omr 50 (6)
3], UL, 1Y B o Y g forsma e o rferarr el & | gt ot o am
50 T JU-UIRT 3 TT 4 T I& & T% Uhe & I Tz segei & 50 & deu & ez +
£ afveT A gt arfvremian &, m%&ﬂzmmﬁ-wmw%ﬁﬁma?gaﬁaﬁ%&
ATER FHATE ol T & fosw AT & Twet S e |

12. = UTOf EReAor siferferam B aforee sreren 48 ~aravesd it siirewiivar w5 st
T FrH1 HIs Ht e Iuay T8 & | frare i forvgaeg s erfufoam 6 ur 30 @ o
el 2 | 39 arfurfaam i umr 39 (1) (2) wd () 7z oifta wwdt & fx o afafam &
ATl A1 I IaTa S i & Seo § 9 T 7 a1 St ofew & S ag] a1 R
fortl T gy, O] g, TR AT St Y A ug) Wi s i Saf @l | am 39 (1)
(S1) T2 =ifva Fecht & I STurd A # 9YF I, THA AGY, Gt AR (Rt 3w
STORTY e H forat v & o R w1 arfrforam & ol erarry & wro i st 2) smea iy
Haf &1 | a3 T2 e & foh, T Ot awg e ar & umy 39 4 awem A dufa @ aifva
¥ fmn mn &, Ww&imﬁammawwmmwﬁwsuﬁﬂﬁ
gt Haf & i St 2

13. wmﬁngmmﬁwnwﬁﬂm, 2000 (1) HEAYRTT BT S5 289 &
At 35 ST Y qul dig 2 ag syewen &) o & fe- R aeg R area
e 2, St ok 3 arferferam 3 onefie eraag & an sy % wdg § e Y i 8, 39 wgfa
IR iR aRfRufeal i forameor & dm g aiftrferm it ury 50- (4) Teufsd uR 451 &€
ufsken sifear & ondfie Al g siafw godh ¥ fean o awan & | A Se= =mEreE
R 7% ¥} sHarw 1 1 & T aTed afta Rrell it aeg # 3w wfifem % i errng an
AU & Tg H Tt AT AfIaw A 9w 39 (1) () F el 39 T TER f Hufd
T ST 3t & | St gl i U i Hulk frefia iR 9 & fog @ew =marey &1 9
frreared arTerzares & ff Q9 9 a1 g ST SUERT SO FIikd Fee F fRar o |

14, 3 o 9 fafT foeg meanaE 9, 2003 (1) WLASAR. 377 F
raEsid H# ¥ %l T & 6 & vtk Sfar 1 ur 451 FEufed 9Ri S0 (4) &= gwoft
wReTor srferfees & orfi SeaRrar aTe Sl oiafer gYEh W A w afier sl A &

15. 39 g Tl (SReTor) erfafaem, 1972 & ordiF erurs # Siea aeged & an
# 7z fafyy wase 2 v 39 arfeforas it umr- 50 (9) Seufea uw 451 32 ufwran diear & andiq
afveiT A 7% AR 2 fir 37 g3® gawor ) aRfeufat @ Faa gu agiua amuml ®
SRS F forermor % ER Seazar Huf % ofafw swaw/gudh & aR # vy engm ®=

gharg |
[
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RECOVERY OF FINE

JUDICIAL OFFICERS
District Ujjain
Mode of punishments are prescribed u/s 53 of Indian Penal Code. Section
53 is as follows :-

“The Punishments to which offenders are liable under provisions of this
Code are-

First —  Death;

Secondly  — Imprisonment for life;

Thirdly —  (Repealed by Act 17 of 1949)
Fourthly —  Imprisonment, which is of two

descriptions, namely:
(1) Rigorous, that is with hard labour

(2) Simple;
Fifthly —  Forfeiture of property;
Sixthly —  Fine.

Accordingly second mode of punishment is imprisonment for life. ‘Life’ is
defined u/s 45 of IPC as- “The word life denotes the life of a human being,
unless the contrary appears from the context”. Offences under various sections
of Indian Penal Code are punishable with life imprisonment as well as fine. Life
imprisonment means imprisonment for the remaining whole period of convict’s
life. Hon’ble Supreme Court explained the meaning of life imprisonment in differ-
ent judgments.

In Gopal Vinayak Godse Vs. State of Maharastra and others, AIR 1961 SC 600
at page 604 para 8 it is held thus :

“As the sentence of transportation for life or its prison equivalent, the
life imprisonment, is one of indefinite duration, the remissions so earned
do not in practice help such a convict as it is not possible to predicate
the time of his death”.

In State of M.P. Vs. Ratansingh, AIR 1976 SC 1552 it is held that-

“The sentence for life would enure till the'life time of the accused. It is
not possible to fix a particular period of the prisoner’s death.”

In Kartar Singh and others Vs. State of Harayana, AIR 1982 SC 1439 it is held
that -

“A perusal of several sections of the Indian Penal Code as well as
Criminal Procedure Code will show that both the Codes make and
maintain a clear distinction between imprisonment for life and impris-
onment for a term, in fact, the two expressions “imprisonment for life”
and “imprisonment for a term” have been used in contradistinction
with each other in one and the same section, where the former must
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mean imprisonment for the remainder of the naturatl life of the convict
(vide : definition of “life” in S. 45 IPC) and the latter must mean im-
prisonment for a definite or fixed period”.

In Ashok Kumar Vs. Union of India, AIR 1991 SC 1792 at page 1800 it is held
as follows :- A

“The expression ‘imprisonment for life’ must be read in the context of
Section 45 IPC. Under that provision the word ‘life’ denotes the life of
a human being unless the contrary appears from the context. We have
seen that the punishments are set out in Section 53, imprisonment for
life being one of them. Read in the light of Section 45 it would ordinar-
ily mean imprisonment for the full or complete span of life”

In Laxman Naskar Vs. Union of India and others, AIR 2000 SC 986 at page
987, para 3, it is held that-

“It is settied position of law that life sentence is nothing less than
lifelong imprisonment and by earning remissions a life convict does
not acquire a right to be released prematurely”

Similarly in Laxman Naskar Vs. State of West Bengal and others, AIR 2000
SC 2762 at para 4 it is held as under :-

“Sentence for ‘imprisonment for life’ ordinarily means imprisonment
for the whole of the remaining period of the convicted person’s natu-
ral life”.

In Subhash Chandra Vs. Krishnlal and others, AIR 2001 SC 1903 in para 21 it
is held that-

“The sentence for imprisonment for life means a sentence for the en-
tire life of the prisoner unless the appropriate Government choses to
exercise its discretion to remit either the whole or a part of the sen-
tence under Section 401 of the Code of Criminal Procedure”.

Accordingly the settled position of law is that the life imprisonment means
the whole remaining period of convict’s natural life that is till death. No doubt u/
s 433 Cr.P.C. and section 55 of IPC the appropriate Government may commute
the sentence without the consent of the offender for imprisonment of either
description for a term not exceeding 14 years. As held by Hon’ble Supreme court
in State of Punjab Vs. Keshar singh, AIR 1996 SC 2512, but here we are least
concerned with the commutation of sentence.

Section 63 of IPC in reference to Sec. 53 IPC provides :

“Where no sum is expressed to which a fine may extend, the amount
of fine to which the offender is liable is unlimited, but shall not be
excessive.”

in Adamji Umar Dalal Vs. The State of Bombay, AIR (39) 1952 SC 14 it is
held that-

“Where a substantial term of imprisonment is inflicted, an excessive
fine should not accompany it except in exceptional cases.”
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In Palaniappa Gounder Vs. State of Tamilnadu, AIR 1977 SC 1323 in para 9
and 12 it is held that-

“Though for the offence of murder courts have the power to combine
a sentence of death with a sentence of fine that power is sparingly
exercised because the sentence of death is an extreme penalty to
impose and adding to that grave penalty a sentence of fine is hardly
calculated to serve any social purpose. In fact, the common trend of
sentencing is that even a sentence of life imprisonment is seldom com-
bined with a heavy sentence of fine. Before imposing the sentence of
fine, particularly a heavy fine, along with the sentence of death or life
imprisonment, one must pause to consider whether the sentence of
fine is at all called for and if so, what is a proper or adequate fine to
impose in the circumstances of the case.”

“It cannot, however, be overlooked that since by S. 357 (1) (c) of the
new Code and its precursor S. 545 (1) (bb) of the old Code, compen-
sation can only come out of fine, it is always necessary to consider in
the first instance whether the sentence of fine is at all called for, par-
ticularly when the offender is sentenced to death or life imprisonment.
If so, the fine must not be excessive, having regard to all the circum-
stances of the case like motivation of the offence the pecuniary gain
likely to have been made by the offender by committing the offence
and his means to pay the fine”

Accordingly it is lawful for a Court to award both sentences i.e. life impris-
onment as well as fine. :

Section 64 IPC provides sentence of imprisonment for not payment of fine,
it runs as follows :

In every case of an offence punishable with imprisonment as well as fine, in
which the offender is sentenced to a fine, whether with or without imprison-
ment,

and in every case of an offence punishable with imprisonment or fine, or
with fine only, in which the offender is sentenced. to a fine,

it shall be competent to the Court which sentences such offender to direct
by the sentence that, in default of payment of the fine, the offender shall suffer
imprisonment for a certain term, which imprisonment shall be in excess of any
other imprisonment to which he may have been sentenced or to which he may
be liable under a commutation of a sentence.”

Words “it shall be competent” show that it is not imperative or obligatory
on the Court to award a term of imprisonment in default of payment of fine. In
this regard the law enunciated in State Vs. Krishna Pillai Madhvan Pillai, 1953
Cr.L.J. 1265 (Travan Kaur Kochin High Court) is relevant, which states as follows:

“The Jurisdiction of the Trial Court to impose a sentence of imprison-
ment in default of payment of fine is merely permissive it is not im-
perative to award a term of imprisonment in default of payment of a
fine”. !
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Though it is not imperative to award imprisonment in default of payment of
fine, but in practice such imprisonment may be awarded u/s 30 of Cr.P.C. to give
a sanctioning force to sentence.

Now it is to see that whether the imprisonment awarded in default of pay-
ment of fine is the part of the sentence of imprisonment or a distinct sentence.
Section 31 of the Cr.P.C. would show that the normal rule is that the sentences
should be consecutive unless the Court directs the same to run concurrently. It is
clear from the wordings of the section 31 Cr.P.C. that the imprisonment referred
to in the said section is substantive sentence of imprisonment. There is no pro-
vision in the Code for directing imprisonment in default of payment of fine to run
concurrently with the substantive sentence of imprisonment awarded for any
other offences in the same case or at different trials. In this context Sec. 429 (2)
Cr.P.C. is also relevant which is as under :-

“When an award of imprisonment in default of payment of a fine is
annexed to a substantive sentence of imprisonment and the person
undergoing the sentence is after its execution to undergo a further
substantive sentence or further substantive sentences of imprison-
ment, effect shall not be given to the award of imprisonment in de-
fault of payment of the fine until the person has undergone the fur-
ther sentence or sentences”

Section 429 (2) Cr.P.C. accordingly enjoins that effect shall not be given to
the award of imprisonment in default of payment of fine until the person has
undergone the further sentence or sentences. In this regard the Judgment of
Kerala High Court in Sukumaran Vs. State, 1993 Cr.L.]. 3228 is relevant.

Here not only section 31 and 429 (2) Cr.P.C. but also the provision of Sec.
428 Cr.P.C. are to be looked into. Section 428 Cr.P.C. deals with the set off against
sentence of imprisonment, but under this provision only sentence of substantive
imprisonment that is sentence to imprisonment for a term shall be set off not
being imprisonment in default of payment of fine. This provision describes the
distinct identity of imprisonment in default of payment of fine.

In Sukumaran Vs. State, 1993 Cr.L.J. 3228 the Kerala High Court held that
substantive sentence and sentence in default of payment of fine are two distinct
sentences. lts finding is as follows :

“Yet another section to be noticed in this connection is S. 53 IPC,
where fine is dealt with as a distinct punishment. S. 64 of the IPC in
this context is of importance. The same deals with sentence of impris-
onment for non-payment of fine and it states that the default of sen-
tence shall be in excess of any other imprisonment to which the of-
fender may have been sentenced or to which he may be liable under
the commutation of the sentence. Thus when S. 64 IPC itself enjoins
that, default sentence should be in-excess of the sentence awarded to
him or to which he is liable under the commutation or sentence, it is
clear without doing violence to the said provision default sentence
cannot be directed to run ¢oncurrently with substantive sentence. It is

JOTI JOURNAL - DECEMBER 2003- PART | ’ 223



thus demonstrably clear from a reading of Ss. 53 and 64 IPC that,
substantive sentence and sentence in default of fine are two distinct
sentences, and hence they cannot be made concurrent.

In Babulal Ambaram Vs. State of M.P., 1987 MPLJ 480 it was held that-

“There is no provision in law enabling a Court to direct a sentence of im-
prisonment in default of payment of fine to run concurrently with sentence of
imprisonment passed either at the same trail or at different trials”.

In State of M.P. Vs. Sidhiya, 1964 MPLJ Note 215 it is held that-

“The provisions of section 64, Indian Penal Code make it clear that
any sentence of imprisonment in default of payment of fine has to be
in excess of and not concurrent with any other sentence of imprison-
ment to which the accused may have been sentenced. The terms of
imprisonment inflicted in default of payment of fine has to run con-
secutively and not concurrently”.

In Mrityunjoy Rose Vs. State of Bihar and another, AIR 1967 Patna 286 it was
held that-

“The power in the Court to direct the concurrent running of punish-
ments is confined to cases where the punishments consist of impris-
onment. In terms it does not cover cases of sentences of imprison-
ment imposed in default of payment of fine”.

Above discussion shows that sentence of “imprisonment” and “sentence of
imprisonment in default of fine” are two distinct sentences. Imprisonment in
default of fine is awarded in excess of and not in concurrent with any other
sentence of imprisonment to which the accused may have been sentenced. In
view of Sec. 429 (2) Cr.PC. and Section 53 and 64 |PC, it is clear that the impris-
onment in default of payment of fine shall not be executed until all substantive
sentences of imprisonment have been executed.

Section 70 IPC prescribes a limitation for recovery of fine which is as fol-
lows :-

“The fine or any part thereof which remains unpaid, may be levied at
any time within six years after the passing of the sentence, and if,
under the sentence, the offender be liable to imprisonment for a longer
period than six years, then at any time previous to the expiration of
the period; and the death of the offender does not discharge from the
liability any property which would, after his death, be legally liable for
his debts.”

In Meer Ahmed Vs. Collector Peshwar District, AIR (30) 1943 Peshawar 56
it is held that-

“Provisions of Sec. 70 Penal Code, which prohibits the levy of a fine at
any time beyond six years of the date of the sentence or where the
offender is liable under the sentence to a greater term of imprison-
ment than six years, than at any time previous to the expiry of that
period.
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In above citation it was also held that- “But under S. 70 it is the period
of imprisonment to which the offender is liable under the sentence
which is to count, not the period to which he might have been liable
had the sentence been correctly imposed”.

In State Vs. Krishna Pillai Madhvan Pillai, 1953 Cr.L.J. 1265 (Travan Cochin
High Court) it is held that-

“The fine would remain alive for collection for six years after the pass-
ing of the sentence. Assuming the accused counter-petitioner has no
means now to pay the same, it can be recovered from any property
acquired by him within the period specified . Even his death will not
discharge from the liability any property which would, after his death
be legally liable for his debts.”

In Palak Dhari Singh and others Vs. State of Uttar Pradesh and others, AIR
1962 SC 1145 Hon’ble Supreme Court held in para-6 as follows :-

“The language of S. 70 prescribes the terminus quo to be the date of
“passing of the sentence” by Court which passes such order. The filing
of appeal or revision does not, uniess specifically ordered arrest the
operation of the order of passing of the sentence of conviction. Hence
the limitation starts from the date of conviction by the trial Court and
not from the date of dismissal of Revision by the High Court.”

In Mehtab Singh Vs. State of U.P., AIR 1979 SC 1263 it is held in para-5 as
follows:

“The proposition is impeccable that in the ordinary course, absence,
stay or suspension of the sentence by any higher Court, the expiry of
the period six years will bar the levy of the fine”

Para-8

“Section 70 says that the State shall levy fine within six years from the
date of the sentence: To levy is to realise or to collect. It is clear that
what is meant is that within six years the State must commence pro-
ceedings for realisation, not complete it.”

As provided above it is clear that recovery proceeding for fine should be
started from the date of sentence within six years or during imprisonment. That
is the law itself says that when the person is in imprisonment the proceeding to
recover fine should be started.

The AIR Manual 5th Edition 1989 Vol. 37 at page 190 at note 5 (1) it is
mentioned that-

“If the offence is punishable with imprisonment for a period of 10
years but the offender is actually sentenced only to a term of 7 years,
imprisonment and fine, the fine can be recovered only within the pe-
riod of 7 years from the date of the sentence and not 10 years””

Meaning thereby that if the person is imprisoned for the whole life the
proceeding to recover fine can only be initiated before the completion of the
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term of imprisonment that is before the death of the convict. If convict dies
during imprisonment no recovery of fine is possible. It means that recovery of
fine cannot be suspended during the imprisonment for life.

The offender who has been sentenced to fine must be considered as a
debtor, and as a debtor not entitled to any peculiar lenity. Even execution of
imprisonment in default of payment of fine does not discharge liability of fine.
The Court has every power to realise the fine, even death does not discharge
this liability.

Under Section 421 of Cr.P.C. the Court may take action for the recovery of
fine either by issuing a warrant of attachment and sale of any movable property
belonging to the offender or issuing a warrant to the Collector of the District
authorising him to realise the amount as an arrears of land revenue. Proviso of
Sec. 421 Cr.P.C. provides that if accused has been served whole of sentence of
imprisonment in default of payment then no Court shall issue such levy warrant
unless special reasons to be recorded in writing, if considers it necessary so to
do or unless it has made an order for the payment of expenses or compensation
out of the fine u/s 357 Cr.P.C.

Therefore, it is clear that proviso to Section 421 (1) of Cr.P.C. empowers the
Judge to recover fine even in a case in which accused has undergone sentence
of imprisonment in default of payment of fine. If fine can not be recovered on
the ground that the accused is in jail and he is undergoing life imprisonment
then the complainant shall not be able to get the compensation as awarded by
Court and Court’s order would become a futile exercise.

"~ In brief, combined study of Sections 53, 63, 64, 70 of IPC, Sections 30, 31,
421 (1), 429 (2) Cr.P.C. and law laid down by Hon’ble the Supreme Courts and
High Courts, it is clear that the sentence of life imprisonment and sentence of
fine are independent sentences.

No proceeding to recover fine is possible after completion of life imprison-
ment because life imprisonment will continue till last breath of accused. The fine
can be recovered only during the term of life imprisonment and not afterwards.

Hence the fine should be recovered during the life imprisonment and its
recovery shall not be suspended till life imprisonment is over unless stayed by
the appellate Court. This fine amount is liable to be levied by distress and sale of
offender’s property. For recovery proceedings resort of Sec. 421 Cr.P.C. may be
taken and warrant for levy of fine should be issued for attachment and sale of
any movable or immovable property belonging to the offender. Warrant may also
be issued u/s 421 (b) Cr.P.C. to the Collector of the District authorising him to
realise the amount as arrears of land revenue.

Accordingly it is concluded that the recovery of fine from a person sen-
tenced to life imprisonment.and fine and further imprisonment in default of pay-
ment of fine shall not remain suspended till the sentence of life imprisonment is

over.
®

JOTI JOURNAL - DECEMBER 2003- PART | 226



APPLICATION OF INFORMATION TECHNOLOGY IN
JUDICIARY - LEARN IT YOURSELF

(CONTINUED FROM PREVIOUS ISSUE)

It is time now to get down to business. The information technology will be
the foundation of the Court system in near future and now is the time to prepare
yourself so that you are in a position to reap benefits of technological advances.
The idea is to use the information technology in justice delivery system, so as to
make it more responsive, transparent and service oriented to the seekers of
justice, as well as to avoid delays at various levels by upgrading the system. As
such, there is a crying need to make justice delivery system information technol-
ogy oriented so that it may keep pace with changing times.

There are many specific areas where the information technology can help
the courts in organizing their daily work. Computerized filing of cases, updating
inquiry mechanism, caveat matching, dissemination of Court related information
on web sites of the court, cataloguing of books in the library and grant of remand
using video conferencing facility are only some of the instances where informa-
tion technology can help the judiciary in managing its work efficiently.

The vital question, however is, can the information technology help a judge
in his task of dispensation of justice? The answer is an emphatic yes. We would
hasten to add though, that no technology could convert a bad judge into a good
one and a good judge would still be a good judge without a computer but a
computer with right kind of software can increase the efficiency of a judge.

Now let us briefly discuss specific areas wherein information technology
can help. At present, most judgments are being typed on manual typewriters. A
hard copy of judgment, once prepared, cannot be altered without leaving visible
signs of interpolation. There is virtually no scope for second thoughts or im-
provements, once a judgment is typed. On the other hand and electronic copy of
a judgment prepared on a computer can be altered in any manner you like. With
the help of software like lyrix, WordStar or MS Word you can change the location
of words, sentences or even entire paragraphs. You can insert words or sen-
tences at the desired places. You can change the construction of a sentence or
even replace it entirely. You can embeilish your judgments by using bold letters,
or italics or you can select fonts of your choice. When finally you are satisfied
with your effort you can take out a print, again with click of a mouse:

‘Some of us might ask what would | do, if | cannot type? In such a situation
speech recognition software comes to your help. This type of software enables
you to dictate judgments to your computer, just as you dictate them to your
stenographer. The software convert your speech files into electronic files. These
electronic files may than be converted into print files with the help of a printer:
However, you'll have to train your computer to recognize your voice, so-as to’
enable it to familiarize itself with the quality of your voice, peculiarity of accent,
style of dictation and pronunciation. Though it is not a very difficult task, accu-
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racy continues to be a problem. Dragon Naturally Speaking, by far the most popu-
lar software of this kind, claims that people can attain an accuracy level of as
high as 98 percent. In our opinion though, 90 to 95 percent accuracy can realis-
tically be hoped for. The quality of the software is bound to improve in future.
Dragon Naturally Speaking software has ailready come up with and updated ver-
sion incorporating legal terminology. There is little doubt that speech recognition
software can reduce your dependence on your stenographer to a great extent.
With this kind of technology you can say goodbye to frustrating mornings when
your stenographer fails to turn up at the appointed hour.

Every member of judicial fraternity, worth his salt, religiously maintains a
dog-eared register wherein he or she painstakingly jots down head notes of the
judgments of higher courts reported in law journals so that they can be cited in
judgments as and when required. A computer can make this task of maintaining
a register extremely easy. Software of the computer enables a user to store
precedents subject wise. For example you can create separate directories
subdirectories for precedents related to subject like Indian Penal Code, Criminal
Procedure Code, Indian Evidence Act, Civil Procedure Code, Civil Practice, Food
Adulteration Act, Law of Precedents and so on. Any of the precedents so stored
may later be recalled instantaneously with the click of a mouse whenever re-
quired.

All of us know that volumes of AIR Supreme Court from the year 1950 to
2000 occupy entire wall full of bookshelves therefore it is not practicable for a
judicial officer to carry these volumes along with him on every transfer. Here the
technology comes to your help. All the volumes of AIR Supreme Court are now
available on three CDs ROM. You can, not only carry around these CDs Rom on
every transfer but also carry them in your briefcase to the court everyday. There
is one catch however. This set off three CDs ROM costs a whopping Rs 28,000.
We doubt that any of us will be able to afford or willing to invest such a sum in
these volumes. We hope that the prices would come down eventually.

There are myriad Indian and international law related sites available on
World Wide Wek. Three of the most useful of these sites are allindiareporter.com,
scconline. com and supremecourtofindia.nic.in. Once you're connected to World
Wide Web through Internet, sky is the limit, literally and figuratively.

So, a computer can increase the efficiency and the output of a judge tre-
mendously. There can be little doubt on that score. What else can it do for you,
your wife or your child? Plenty. You can plan your engagements, draft documents,
write letters, send and receive massages through e-mail, connect to the cyber
world and keep in touch with the latest events in the fields that interest you, shop
on internet, download encyclopedias and dictionaries of every hue which are
available on internet, free of charge and even buy or sale stocks online.

BUYING A COMPUTER

We hope that by now we have made you sufficiently interested in comput-
ers to consider buying one for your family but in the process if we sounded like
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sales persons of a computer vendor, it is purely unintentional. if you have al-
lowed yourself to be persuaded that you need a PC and if you ask around, people
would caution you immediately. They would tell you that PCs are getting faster,
more efficient, user friendlier and cheaper by the day. They are right. So, what
should you do? Should you wait for that better and cheaper version to arrive in
the market? You certainly can. At your own cost. Because no matter what you
buy eventually, it will be outdated in six months and obsolete in two years. So, if
someone asks us, which is the best time to buy a PC? We would answer unhesi-
tatingly, ‘'now’ because even if a faster computer arrives in the market tomorrow,
it will not diminish the capabilities of my computer bought yesterday.

There is no way to determine how much should you spend on a PC because
you have a budget that is unique to you. However, whatever your budget is you
would want to buy the best PC available in the market for that amount. When
you start considering buying a computer you will be called upon to make a series
of small decisions. The first question to encounter you would be whether you
should go in for a branded computer or settle for an assembled one? A branded
computer is a complete set of mutually compatible components like monitor,
systems unit, keyboard, mouse, speakers etc., with registered preloaded soft-
ware, marketed by an established reputed manufacturer. It is covered by a guar-
anty/ warranty running for a period of six months to 3 years and is usually
supported by a network of service centers to provide after- sales service. No
wonder the branded computers are considerably more expensive than their as-
sembled brethren. An assembled computer on the other hand consists of com-
ponents like monitor, mother board, CPU, media drives, hard disc, modem mouse
etc., manufactured by different specialized manufacturers. Compatibility of dif-
ferent components is something you have to take care of. It is often loaded with
pirated software with attendant problems. Your computer, as a unit, wili not be
covered by any warranty, though individual components may cairy warranty of
sorts. You can acquire & high-powered assembled computer for as little as Rs.
20000/-, a branded computer on the other hand will set you back by at least Rs.
30000/-. No doubt you save money if settle for an assembled computer but you
save headaches if you opt for a branded one. All of us can presume that we
would be transferred from oné place to another sooner or later. So a backup
network that can provide technical assistance or after-sales service is absolutely
indispensable. In such a scenario unless you are very techno savvy we would not
advise you to go in for an assembled computer.

Having decided in favour of a branded computer, the next question to pon-
der over is, what you should look for, a multinational brand or an Indian one? In
this context some of the brand names that readily come to mind are Compagq, HP,
IBM, Acer, Dale, HCL, Wipro, Zenith etc. Compaq, HP, Acer, IBM and Dale are
multinational corporations whereas HCL, Wipro, Zenith etc. are Indian brands.
Compagq India and HP India merged a couple of years ago so quality wise there
is nothing to choose between the two. HCL and Wipro are two of the most repu-
table Indian brands.
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Once you decide, which brand name to buy you will have to zero in on the
precise model that suits your needs and the pocket. Here, a little understandmg
of technical terms will help in making sense of advertisements and brochures.
Speed of a computer is measured in MHz. As we have already seen 1000 MHz
constitute one gigahertz. Standard computers avallable in the market nowadays
have clock speeds ranging from 1.8 gigahertz to 2.6 gigahertz, though comput-
ers with 3.2 gigahertz have also arrived in the market. Even a speed of 1.8
gigahertz is more than enough as the dlfference would in any case be in Nano-
seconds. Your computer should have a random access memory of at least 128
MB. Most computers available in the market carry that much memory. The ad-
vanced ones may have a random access memory of 256 MB. Next into look for
is the capacity of hard disc. As we have already discussed, songs, movies and
graphics consume much greater storage space than text. So if you intend to
work a lot with graphics, you should go in for computer with a hard disc that can
accommodate about 40 gigabytes of data. For those who wotld work mostly
with text, even 20 GB is enough. A 17 inch monitor will be preferable to a 15 inch
one. However, if you go for a branded computer everything will be neatly pack-
aged along with original software. So, you will not have to worry about anything
except the price. Those, who decide in favour of assembled PC, would do weill to
procure assistance of experts.

No matter whether you buy a branded PC or an assembled one, you will
have two buy uninterruptible power supply (U.P.S.), separately. It would not be
advisable to penny pinch here. Like a TV set, your computer cannot be shut
down instantaneously. First, you are required to shut different programmes you
have opened. If programmes are not properly shared and power is tripped sud-
denly, you stand the risk of corrupting your files. U.P.S. is a battery-powered
device that supplies you with about 15-20 minutes of power in case of a power
breakdown, so that you get sufficient time to step-by-step close down programmes
that were running at that point of time. So, you will be required to spend an
additional amount of Rs 2000 to 4000 for a UPS. A PC is the most renowned of
all brands in this sphere.

That leaves you with only one peripheral to look for. That is a printer. As
we know there are mainly three types of printers did that available. While a dot
matrix printer may be useless for graphics, a laser printer may be too expensive
for most of us. That leaves us with inkjet printers. These printers are not only
light on pocket but are also most suitable for light-duty printing, including graph-
ics. HP, Epson and Canon are some of the branded inkjet printers you can choose
from and unless you are heavily into graphics, any inkjet printer will serve your
purpose. For most part of the year, manufacturers run schemes that offer free
low-end printers. Otherwise you may have to shell Qut anything bétween Rs 2500
to Rs 5000 for an inkjet printer.

So friends, take the plunge. Happy clicking. : :
(Concluded)
®
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PART - 11

NOTES ON IMPORTANT JUDGMENTS

331. ACCOMMODATION CONTROL ACT, 1961 (M.P.)- Section 12 (1) (f)
Bonafide need for non-residential accommaodation- Alternative accom-
modation- Residential accommodation which can be converted into
non-residential accommodation not to be considered.

Sitaram Patel Vs. Bipin Chand Jain
Reported in 2003 (2) MPHT 499

Held :

Looking to the aforesaid provision, if the plaintiff is having other reasonable
suitable non-residential accommodation of his own in his possession in the city,
it will be treated as an alternative accommodation. Merely such residential ac-
commodatijon of the plaintiff, could be used as non-residential accommodation,
that will not be considered as an alternative accommodation for ascertaining the
need of plaintiff under Section 12 (1) (f) of the Act. Statutory provision is specific
that the landlord has no other reasonably suitable non-residential accommoda-
tion of his owr in his occupation in the city. The plaintiff cannot be compelied to
convert his any residential accommodation into a non-residential accommoda-
tion nor the defendant-tenant can say that any residential accommodation in the
possession of the plaintiff be converted into as non-residential accommodation

just to negative the need of the plaintiff.
[

332. ACCOMMODATION CONTROL ACT, 1961 (M.P.)- Section 13
Filing of an application for condonation of delay- Necessity of.
Sayeda Akhtar Vs. Abdul Ahad
Judgment dt. 18.7.2003 passed by the Supreme Court in Civil Appeal
No. 5010 of 2003, reported in 2003 LT (SC) 91= (2003) 7 SCC 52

Held :
Section 13 of the M.P. Accommodation Control Act, 1961 reads as under :

“13. (1) On a suit or proceeding being instituted by the landlord on any of
the grounds referred to in Section 12, the tenant shall, within one month
of the service of the writ of summons on him or within such further
time as the Court may, on an application made to it, allow in this be-
half, deposit in the Court to pay to the landlord an amount calculated
at the rate of rent at which it was paid, for the period for which the
tenant may have made default including the period subsequent thereto
up to the end of the month previous to that in which the deposit or
payment is made and shall thereafter continue to deposit or pay, month
by month, by the 15th of each succeeding month a sum equivalent to
the rent at that rate. :
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(6) If a tenant fails to deposit or pay any amount as required by this sec-
tion, the Court may order the defence against eviction to be struck out
and shall proceed with the hearing of the suit.”

A bare perusal of the aforementioned provision would clearly go to show
that although the court has the jurisdiction to extend the time for depositing the
rent both for the period during which the tenant had defaulted as well as the
period subsequent thereto but an application is to be made therefor. The provi-
sion requiring an application to be made is indisputably necessary for the pur-
pose of showing sufficient cause as to why such deposit could not be made
within the time granted by the Court. The court does not extend time or condone
the delay on mere sympathy. It will exercise its discretion judicially and on a
finding of existence of sufficient cause.

In Nasiruddin v. Sita Ram Agarwal, (2003) 2 SCC 577 this Court noticed the
said provision as well as the decision in Shyamcharan Sharma v. Dharamdas,
(1980) 2 SCC 151 and observed that the court has been conferred the power to

extend the time for deposit of rent but on an application made to it.
[ J

333. ACCOMMODATION CONTROL ACT, 1961 (M.P.)- Section 23-A and 23-J
Nationalised Bank- Bank falls within category of a Company for pur-
pose of Section 23-J (ii) i
Fazal Abbas and others Vs. Shiv Ram Sharma.

Reported in 2003 (3) MPLJ 403

Held :

A Division Bench of this Court in the case of Ranjit Narayan Haksar vs.
Surendra Verma reported in 1995 MPLJ 21= 1994 JLJ 740 has made it clear that
the expression ‘Company’ has a specific and restricted meaning as contained in
the provisions of the Companies Act 1956 as also a general meaning in the legal
sense as in a association, collection of individuals or as the company incorpo-
rated by a Special Act of the legislature. ‘Company’ in the general legal sense
can include what is known as statutory corporation, which is also regarded as a
statutory company. There is nothing in the language or context of section 23-J (ii)
indicating any intention to give a restricted meaning to the expression ‘company’.
The legislature did not refer to the Companies Act in section 23-J (ii) and did not
specifically ‘exclude statutory corporation. The expression ‘company’ has been
used in its general legal sense and takes in Government owned or controlled
statutory Corporations. The aforesaid Division Bench decision of this Court has
been confirmed by the Hon’ble Supreme Court in the case of Surindra Verma vs.
Ranjeet Narayvan Haksar, reported in 1995 MPLJ 560=1995 JL] 460.

It is not disputed that respondent is retired employee of the State Bank of
Indore. The Banking Companies (Acquisition and Transfer of Undertakings) Act,
1970, provides for acquisition and transfer of the undertakings and certain bank-
ing companies and section 9 of this Act provides that the Central Government
may after consultation with the Reserve Bank, make a scheme for carrying out
the provisions of this Act. For the aforesaid reason bank falls within the category
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of a company controlled by the Central Government. The provisions of section
23-J (ii), therefore is applicable to the case of the respondent.
[ )

334. ARBITRATION AND CONCILIATION ACT, 1996- Section 8
Arbitration clause in agreement-Court required to refer dispute to ar-
bitrator-Arbitration clause applicable to facts of the case or not, may
be decided by the Arbitrator.
Hindustan Petroleum Corpn. Ltd. Vs. Pinkcity Midway Petroleums
Judgment dt. 23.7.2003 by the Supreme Court in Civil Appeal No. 5156
of 2003, reported in (2003) 6 SCC 503

Held :

This Court in the case of P. Anand Gajapathi Raju v. P.V.G. Raju, (2002) 4
SCC 539 has held that the language of Section 8 is peremptory in nature. There-
fore, in cases where there is an arbitration clause in the agreement, it is obliga-
tory for the court to refer the parties to arbitration in terms of their arbitration
agreement and nothing remains to be decided in the original action after such an
application is made except to refer the dispute to an arbitrator. Therefore, it is
clear that if, as contended by a party in an agreement between the parties before
the civil court, there is a clause for arbitration, if is mandatory for the civil court to
refer the dispute to an arbitrator.

The question then would arise: what would be the role of the civil court
when an argument is raised that such an arbitration clause does not apply to the
facts of the case in hand? The answer to this argument, in our opinion, is found in
Section 16 of the Act itself. It has empowered the Arbitral Tribunal to rule on its
own jurisdiction including rule on any objection with respect to the existence or
validity of the arbitration agreement. That apart, a Constitution Bench of this
Court in Konkan Rly. Corpn. Ltd. v. Rani Construction (P) Ltd., (2002) 2 SCC 388
with reference to the power of the arbitrator under Section 16 has laid down thus
: (SCC p. 405, para 21) ‘

“21. It might also be that in a given case the Chief Justice or his desig-
nate may have nominated an arbitrator although the period of thirty
days had not expired. If so, the Arbitral Tribunal would have been im-
properly constituted and be without jurisdiction. It would then be open
to the aggrieved party to require the Arbitral Tribunal to rule on its
jurisdiction. Section 16 provides for this. It states that the Arbitral Tri-
bunal may rule on its own jurisdiction. That the Arbitral Tribunal may
rule ‘on any objections with respect to the existence or validity of the
arbitration agreement’ shows that the Arbitral Tribunal’s authority un-
der Section 16 is not confined to the width of its jurisdiction, as was
submitted by learned counsel for the appellants, but goes to the very
root of its jurisdiction. There would, therefore, be no impediment in
contending before the Arbitral Tribunal that it had been wrongly consti-
tuted by reason of the fact that the Chief Justice or his designate had
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nominated an arbitrator although the period of thirty days had not ex-
pired and that, therefore, it had no jurisdiction.” (emphasis supplied)

It is clear from the language of the section, as interpreted by the Constitu-
tion Bench judgment in Konkan Rly. that if there is any objection as to the appli-
cability of the arbitration clause to the facts of the case, the same will have to be

raised before the Arbitral Tribunal concerned.
i ®

335. ARBITRATION AND CONCILIATION ACT, 1996 - Section 85 (2) (a)
Arbitral proceedings pending when Act of 1996 came into force-Un-
less otherwise agreed by parties old Act applicable.

N.S. Nayak & Sons Vs. State of Goa
Judgment dt. 8.5.2003 by the Supreme Court in Civil Appeal No. 97 of
2002, reported in (2003) 6 SCC 56

- Held :

Section 85 (2) (a) specifically provides that : (1) the provisions of the old Act
shall apply in relation to arbitral proceedings which commenced on or before the
new Act came into force, unless otherwise agreed by the parties; and (2) it also
provides that the new Act shall apply in relation to arbitral proceedings which
commenced on or after the new Act came into force.

Further, the complete answer to the contention of the learned counsel for
the appellant is in the following paragraph (para 32) of Thyssen Stahlunion GMBII
V. Steel Authority of India Ltd., (1999) 9 SCC 334 wherein the Court has specifi-
cally held that once the arbitral proceedings commenced under the old Act, it
would be the old Act which would apply in the arbitral proceedmgs and also for
enforcing the award : (SCC pp. 374-75).

“82. Principles enunciated in the judgments show as to when a
right accrues to a party under the repealed Act. It is not necessary
that for the right to accrue legal proceedings must be pending when
the new Act comes into force. To have the award enforced when arbitral
proceedings commenced under the old Act under that very Act is cer-
tainly 4n accrued right. Consequences for the party against whom award
is given after arbitral proceedings have been held under the old Act
though given after the coming into force of the new Act, would be quite
grave if it is debarred from challenging the award under the provisions
of the old Act. Structure of both the Acts is different. When arbitral
proceedings commenced under the old Act it would be in the mind of
everybody i.e. the arbitrators and the parties that the award given should
not fall foul of Sections 30 and 32 of the old Act. Nobody at that time
could have thought that Section of the old Act could be substituted by

- Section 34 of the new Act. As a matter of fact appellant Thyssen in
Civil Appeal No. 6036 of 1998 itself understood that the old Act would
apply when it approached.the High Court under Sections 14 and 17 of
the old Act for making the award rule of the court. It was only later on
that it changed the stand and now took the position that the new Act
would apply and for that purpose filed an application for execution of
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the award. By that time limitation to set aside the award under the new
Act had elapsed. The appellant itself led the respondent SAIL in be-
lieving that the old Act would apply. SAIL had filed objections to the
award under Section 30 of the old Act after notice for filing of the award
was received by it on the application filed by Thyssen under Sections
14 and 17 of the old Act. We have been informed that numerous such
matters are pending all over the country where the award in similar
circumstances is sought to be enforced or set aside under the provi-
sions of the old Act. We, therefore, cannot adopt a construction which
would lead to such anomalous situations where the party seeking to
have the award set aside finds himself without any remedy. We are,
therefore, of the opinion that it would be the provisions of the old Act
that would apply to the enforcement of the award in the case of Civil
Appeal No. 6036 of 1998. Any other construction on Section 85 (2) (a)
would only lead to confusion and hardship. This construction put by us
is consistent with the wording of Section 85 (2) (a) using the terms
‘provision’ and ‘in relation to arbitral proceedings’ which would mean
that once the arbitral proceedings commenced under the old Act it would
be the old Act which would apply for enforcing the award as well.”
e

336. CIVIL PROCEDURE CODE, 1908- Section 9
Plea of bar of jurisdiction- Burden to prove such plea is on the party
who alleged it.
Dwarka Prasad Agarwal (D) by L. Rs. and another Vs. Ramesh Chandra
Agarwala and others
Reported in AIR 2003 SC 2696

Held :

The dispute between the parties was eminently a civil dispute and not a-
dispute under the provisions of the Companies Act. Section 9 of the Code of Civil
Procedure confers jurisdiction upon the civil Courts to determine all disputes of
civil nature unless the same is barred under a statute either expressly or by
necessary implication. Bar of jurisdiction of a civil Court is not to be readily in-
ferred. A provision seeking to bar jurisdiction of civil Court requires strict inter-
pretation. The Court, it is well-settled, would normally lean in favour of construc-
tion, which would uphold retention of jurisdiction of the civil Court. The burden of
proof in this behalf shall be on the party who asserts that the civil Court’s juris-
diction is ousted. (See Sahebgouda (dead) by LRs. and others v. Ogeppa and

“others, (2003 (3) Supreme 13). Even otherwise, the civil Court’s jurisdiction is

not completely ousted under the Companies Act, 1956.
, e

337. CIVIL PROCEDURE CODE, 1908- Section 113

‘ Applicability of Section 113-Law explained.
Central Bank of India Vs. Vrajlal Kapurchand Gandhi and another
Judgment dt. 16.7.2003 by the Supreme Court in Civil Appeal No. 4634
of 2003, reported in (2003) 6 SCC 573
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Held :

Great emphasis was laid on Section 113 CPC, by Mr. Nariman to contend
that had the stand been taken before the courts below, in case of necessity, the
provision could have been resorted to.

The said provision reads as follows:

“113. Reference to High Court.- Subject to such conditions and limitations
as may be prescribed, any court may state a case and refer the same for the
opinion of the High Court, and the High Court may make such order thereon as it
thinks fit:

Provided that where the court is satisfied that a case pending before it in-
volves a question as to the validity of any Act, ordinance or regulation or of any
provision contend in an Act, ordinance or regulation, the determination of which
is necessary for the disposal of the case, and is of opinion that such Act, ordi-
nance, regulation or provision is invalid or inoperative, but has not been so de-
clared by the High Court to which that court is subordinate or by the Supreme
Court, the court shall state a case setting out its opinion and the reasons therefor,
and refer the same for the opinion of the High Court.

Explanation.- In this section, ‘regulation’ means any regulation of the Ben-
gal, Bombay or Madras Code or Regulation as defined in the General Clauses
Act, 1897 (10 of 1897), or in the General Clauses Act of a State”

The proviso is relevant for our purpose. It operates in the following circum-
stances:

(a) The court is satisfied that a case pending before it involves a question as to
the validity of any Act, ordinance or regulation, or of any provision con-
tained therein.

(b) Determination of the aforesaid question is necessary for disposal of the
case.

(c) The courtis of the opinion that such Act, ordinance or regulation ora provi-
sion contained in an Act, ordinance or regulation is inoperative.

(d) But the Act, ordinance or regulation or provision concerned has not been
declared invalid or inoperative by the High Court to which the court where

the case is pending is subordinate or by the Supreme Court.
" ®

338. CIVIL PROCEDURE CODE, 1908- Section 115
interim order- Revision not maintainable if it does not finally decide
the lis.
Shiv Shakti Coop. Housing Society, Nagpur Vs. Swaraj Developers and
others
Judgment dt. 17.4.2003 by the Supreme Court in Civil Appeal No. 3488
of 2003, reported in (2003) 6 SCC 659 :

"Held :
A plain reading of Section 115 as it stands makes it clear that the stress is
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on the question whether the order in favour of the party applying for revision
would have given finality to suit or other proceeding. If the answer is “yes” then
the revision is maintainable. But on the contrary, if the answer is “no” then the
revision is not maintainable. Therefore, if the impugned order is interim in nature
or does not finally decide the lis, the revision will not be maintainable. The legis-
lative intent is crystal clear. Those orders, which are interim in nature, cannot be
the subject-matter of revision under Section 115. There is marked distinction in
the language of Section 97 (3) of the Old Amendment Act and Section 32 (2) (i)
of the Amendment Act. While in the former, there was a clear legislative intent to
save applications admitted or pending before the amendment came into force.
Such an intent is significantly absent in Section 32 (2) (i). The amendment re-
lates to procedures. No person has a vested right in a course of procedure. He
has only the right of proceeding in the manner prescribed. If by a statutory change
the mode of procedure is altered, the parties are to proceed according to the
altered mode, without exception, unless there is a different stipulation.
L J

339. CIVIL PROCEDURE CODE, 1908- Section 115
CONSTITUTION OF INDIA- Articles 226 and 227
Section 115 as amended by Act of 1999- Impact on the |ur|s&ct|on of
High Court under Articles 226 and 227.
Surya Dev Rai Vs. Ram Chander Rai and others
Judgment dt. 7.8.2003 by the Supreme Court in Civil Appeal No. 6110
of 2003, reported in (2003) 6 SCC 675

Held :

This appeal raises a question of frequent occurrence before the High Courts
as to what is the impact of the amendment in Section 115 CPC brought in by Act
46 of 1999 w.e.f. 1-7-2002, on the power and jurisdiction of the High Court to
entertain petitions seeking a writ of certiorari under Article 226 of the Constitu-
tion or invoking the power of superintendence under Article 227 of the Constitu-
tion as against similar orders, acts or proceedings of the courts subordinate to
the High Courts, against which earlier the remedy of filing civil revision under
Section 115 CPC was available to the person aggrieved.

Such like matters frequently arise before the High Courts. We sum up owr
conclusions in a nutshell, even at the risk of repetition and state the same as
hereunder.

(1) Amendment by Act 46 of 1999 with effect from 1-7-2002 in Section
115 of the Code of Civil Procedure cannot and does not affect in any
manner the jurisdiction of the High Court under Articles 226 and 227
of the Constitution.

(2) Interfocutory orders, passed by the courts subordinate to the High
Court, against which remedy of revision has been excluded by CPC
Amendment Act 46 of 1999 are nevertheless open to challenge in,
and continue to be subject to, certiorari and supervisory jurisdiction of
the High Court.
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(3) Certiorari, under Article 226 of the Constitution, is issued for correct-
ing gross errors of jurisdiction i.e. when a subordinate court is found
to have acted (i) without jurisdiction- by assuming jurisdiction where
there exists none, or (ii) in excess of its jurisdiction- by overstepping or
crossing the limits of jurisdiction, or (iii) acting in flagrant disregard of
law or the rules of procedure or acting in violation of principles of natu-
ral justice where there is no procedure specified, and thereby occa-
sioning failure of justice.

(4) Supervisory jurisdiction under Article 227 of the Constitution is exer-
cised for keeping the subordinate courts within the bounds of their
jurisdiction. When a subordinate court has assumed a jurisdiction which
it does not have or has failed to exercise a jurisdiction which it does
have or the jurisdiction though available is being exercised by the court
in a manner not permitted by law and failure of justice or grave injus-
tice has occasioned thereby, the High Court may step in to exercise its
supervisory jurisdiction.

(5) Beita writ of certiorari or the exercise of supervisory jurlsdlctlon none
! is available to correct mere errors of fact or of law uniess the following
requirements are satisfied: (i) the error is manifest and apparent on
the face of the proceedings such as when it is based on clear igno-
rance or utter disregard of the provisions of law, and (ii) a grave injus-

tice or gross failure of justice has occasioned thereby.

(6) A patent error is an error which is self-evident i.e. which can be per-
ceived or demonstrated without involving into any lengthy or compli-
cated argument or a long-drawn process of reasoning. Where two in-
ferences are reasonably possible and the subordinate court has cho-
sen to take one view, the error cannot to be called gross or patent.

(7) The power to issue a writ of certiorari and the supervusory jurisdiction
are to be exercised sparingly and only in appropriate cases where the
judicial conscience of the High Court dictates it to act lest a gross
failure of justice or grave injustice should occasion. Care, caution and
circumspection need to be exercised, when any of the abovesaid two
jurisdictions is sought to be invoked during the pendency of any suit or
proceedings in a subordinate court and the error though calling for
correction is yet capable of being corrected at the conclusion of the
proceedings in an appeal or revision preferred thereagainst and en-
tertaining a petition invoking certiorari or supervisory jurisdiction of
the High Court would obstruct the smooth flow and/or early disposal
of the suit or proceedings. The High Court may feel inclined to inter-
vene where the error is such, as, if not corrected at that very moment,
may become incapable of correction at a later stage and refusal to
intervene would result in travesty of justice or where such refusal itself
would result.in protonging of the lis.

(8) The High Court in exercise of certiorari or supervisory jurisdiction will
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‘not convert itself into a court of appeal and indulge in reappreciation
or evaluation of evidence or correct errors in drawing inferences or
correct errors of mere formal or technical character.

(9) In practice, the parameters for exercising jurisdiction to issue a writ of
certiorari and those calling for exercise of supervisory jurisdiction are
almost similar and the width of jurisdiction exercised by the High Courts
in India unlike English courts has aimost obliterated the distinction
between the two jurisdictions. While exercising jurisdiction to issue a
writ of certiorari, the High Court may annul or set aside the act, order
or proceedings of the subordinate courts but cannot substitute its own
decision in place thereof. in exercise of supervisory jurisdiction the
High Court may not only give suitable directions so as to guide the
subordinate court as to the manner in which it would act or proceed

_inereafter or afresh, the High Court may in appropriate cases itself
make an order in suppression or substitution of the order of the subor-
dinate court as the court should have made in the facts and circum-
stances of the case.

o

340. CIVIL. PROCEDURE CODE, 1908- Section 151 and 0.8 R.1
Time limit of 90 days to file w.s. as prescribed by 0.8 R.1- Court may
invoke inherent powers to accept w.s. after the period of 90 days.
S.K. Muddin Vs. S.K. Nafees
Reported in 2003 (4) MPHT 93

Held :

With reference to decision of this Court in Asarfi Lal Vs. Smt. Vimla Devi and
others, 2003 (3) MPHT 14 (NOC) and Smt. Kusum Bai and another Vs. Ghasiram
and others, 2003 (3) MPHT 15 (NOC), learned Counsel for the applicant states
that the proviso to Order 8 Rule 1 is directory and not mandatory.

Where the reason for not filing the written statement within 90 days time
was explained, the Court ought not to have declined to accept the written state-
ment. Even otherwise, the Court is not seized of the jurisdiction to accept the
written statement on filing of application under Section 151, CPC stating the
delay if any. Even under Section 151, CPC, where the circumstances explaining
the delay are demonstrated in the case itself, the Court below suo-motu may
invoke the inherent jurisdiction in accepting the written statement filed beyond

the period of 90 days as stipulated under Order 8 Rule 1, CPC.
L

341. CIVIL PROCEDURE CODE, 1908- 0.3 R.2 and Section 151
POWER OF ATTORNEY ACT, 1882- Section 2 (21)

(i) Witness- Power of attorney holder is a competent witness.
(1i) Inherent powers- Powers to recall an order- Law explained.
Smt. Shanti Devi Agarwal Vs. V.H. Lulla

Reported in 2003 (Il) MPJR 175 : - Lalie
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Held :

To clarify the position further it would be appropriate to reproduce the defi-
nition of words ‘Power of Attorney’ and ‘Evidence’. (The) Power of Attorney Act
1882 (amended by Act No. 55 of 1982) under section 1 A deflnes the word ‘power
of attorney’ as :

“Power of attorney includes any instrument>empowering a specified
person to act for and in thgf name of the person executing it.”

Similarly (The Indian) Stamp Act 1899 defines ‘Power of Attorney’ as :

“2 (21) “Power of Attorney” includes any instrument (not chargeable
with a fee under the law relating to court fees for the time being in
force) empowering a specified person to act for and in the name of the
person executing it

That apart the Nagpur High Court in a judgment reported in AIR 1937
Nagpur, 65 (66) has explained the term “power of attorne‘y” as:

“Power of attorney is an authority whereby one is set in tur‘n, stead or
place of another to act for him.”

'Now coming to the expression ‘evidence’, section 3 of the Indian Evidence
Act defines it as: _

“Evidence”- “Evidence” means and includes-

(1) all statements which the Court permits or requires to be made be-
fore it by witnesses, in relation to matters of fact under inquiry; such
statements are called oral evidence;

(2) all documents produced for the inspection of the Court; such docu-
ments are called documentary evidence.

Thus a power of attorney holder, who virtually steps into shoes of a party
can place materials in terms of the definition of ‘evidence’ as above, on behalf of
that party, before a Court under the provisions of Order 3 Rule 2 of the Code and
also under Section 118 of the Evidence Act unless he stands disqualified for the
reasons given in that section itself and further, admissibility of his evidence would
be subject to rigorous procedure contained in Chapter X thereof.

. In the case of Indian Bank Vs. Satyam Fires (India) Pvt. Ltd. (AIR 1996 SC
2592), Hon’ble the Apex Court while interpreting the powers of the Commission
under Section 13 (iv) of the Consumer Protection Act, 1986 held that statutory
tribunals created under the Act have inherent powers to recall its order passed -
under a mistake or fraud. Similarly, in the case of Budhia Swain Vs. Gopinath Deb
(AIR 1999 SC 2089), Hon'ble the Apex Court has’ summed up the legal position
with regard to power to recall an order under Section 151 of the Code as under :-

Civil Procedure Code 1908 Sectlon 151- Powerto recall an order scope
of- Grounds- Legal posmon summed up.

HELD : A tribunal or a court may recall an order-earlier made by it if (i)
the proceedings culminating into an order suffer from the inherent lack

JOTIJOURNAL - DECEMBER 2003- PART " .« oot : - 280



of jurisdiction and such lack of jurisdiction is patent, (ii) there exists
fraud or collusion in obtaining the judgment, (iii) there has been a mis-
take of the court prejudicing a party or (iv) a judgment was rendered in
ignorance of the fact that a necessary party had not been served at all

, or had died and the estate was not represented. The power to recall a
judgment will not be exercised when the ground for re-opening the
proceedings or vacating the judgment was available to be pleaded in
the original action but was not done or where a proper remedy in some
other proceeding such as by way of appeal or revision was available
but was not availed. The right to seek vacation of a judgment may be
lost by waiver, estoppel or acquiescence.

A distinction has to be drawn between lack of jurisdiction and a mere
error in exercise of jurisdiction. The former strikes at the very root of
the exercise and want of jurisdiction may vitiate the proceedings ren-
dering them and the orders passed therein a nullity. A mere error in
exercise of jurisdiction does not vitiate the legality and validity of the
proceedings and the order passed thereon unless set aside in the man-
ner known to law by laying a challenge subject to the law of limitation.”
)

342. CIVIiL. PROCEDURE CODE, 1908-0.5 R.17 and 19
Service of summons- Court should make a judicial order while accept-
ing service effected under Rule 17.
Shakuntala Singh Vs. Basant Kumar Thakur and others
Reported in 2003 (3) MPLJ 414

Held :

Apart from this when the service was seriously disputed by the appellant in
the trial Court it was obligatory on the part of respondent to examine précess
server who has affected the service. In absence of such, service cannot be heid
to be valid, it is contrary to the provisions of Rules, 17, 19 of Order 5, Civil Pro-
cedure Code. This Court in the case of Baijnath vs. Harishankar reported in 2001
(2) MPL] 142 has considered this question and held :

“19. In Kunja vs. Lalaram and others, 1987 MPL] 746, it has been laid
down that the provisions of Rule 19 of Order 5 of the Code are manda-
tory and cast a duty on the Court to make a judicial order while ac-
; cepting service effected in the manner prescribed under Rule 17 of
Order 5 of the Code. It has further been observed that non-compli-
ance of Order 5, Rule 19 will cause serious injustice to the defendant.

+ Bombay High Court in Baburao Soma Bhoi vs. Abdul Raheman Abdul
Rajjak Khatik, 2000 (1) Mh. L.]. 481 = (1999) All India High Court Cases
3725, has observed that the return of summons should be accompa-
nied by the affidavit of the process server, which is in Form 11 of the
First Schedule of the Appendix “B” of the Code. If the return report of
the process server is without an affidavit, the Court has to record the
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statement of process server and after making further enquiry, the Court
should hold that the summons has been duly served or not.

20. In the instant case as noticed above, the trial Court without exam-
ining the process server, directed that'the appellant/defendant No. 1
be proceeded against ex-parte; even though report of the process
server was not accompanied with his affidavit. Obviously such a course
was not permissible. '

24.In the instant case, since the trial Court has not made any enquiry
regarding the service of summons on the appellant as also regarding
the refusal of summons reported by serving officer, the mandatory re-
quirements of Order 5, Rule 19 of the Code have not been duly com-
plied with. The approach of the trial Court during trial as also while
holding the enquiry on the application of the appellant under Order 9,
Rule 13, Civil Procedure Code, for setting aside exparte judgment and
decree passed against him, appears to be rather casual and negli-
gent, as has been pointed out above. Moreover, the cause of delay
shown by the appellant is belated filing of the said application under
Order 9, Rule 13 read with section 151 of the Code also deserves

acceptance.”
e

343. CIVIL PROCEDURE CODE, 1908- 0.6 R.17 »
Amendment of pleadings-Granting or refusing of amendment- Law ex-
plained. ’

Punjab National Bank Vs. Indian Bank and another
Judgment dt. 22.4.2003 by the Supreme Court in Civil Appeal No. 7072
of 2001, reported in (2003) 6 SCC 79

Held :

In Laxmidas Dayabhai Kabrawala vs. Nanabhai Chunilal Kabrawala, AIR 1964
SC 11 it has been held that amendment can be refused when the effect of it
would be to take away from a party a legal right which had accrued to him by
lapse of time. It may be so when fresh allegations are added or fresh reliefs are
sought by way of amendment. But where the amendment merely clarifies an
existing pleading and does not in substance add to or alter it, thereé is no good
reason not to allow the same nor would even the bar of limitation come in the
way. No fresh allegations of facts have been introduced and/or added nor is any
fresh cause of action or new relief sought to be added. A matter already con-
tained in the original pleading can always be clarified and such- an amendment
should ordinarily be allowed and in such a case the question of bar of limitation
would not be attracted.

The position that emerges from the decisions referred to earlier is that an
amendment would generally not be disallowed except where a time-barred claim
is sought to be introduced, there too it would be one of the factors for considera-
tion or where it changes the nature of the suit itself or it is male fide or the other
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party cannot be placed in the same position had the plaint been originally filed
correctly, that is to say, the other side has lost right of a valid defence by subse-

quent amendment.
o

344. CiVIL PROCEDURE CODE, 1908- 0.8 R.3 and 5
Pleadings- Unless specifically denied amounts to admission.
Mohd. Syed & Anr. Vs. M/s Hindustan Petroleum & 3 Ors.
Reported in 2003 (lI) MPJR 117

Held :

The Apex Court in the case of Jahuri Sah and others vs. Dwarika Prasad
Jhunjhunwala and others AIR 1967 SC 109 has held that to say that defendant has
no knowledge of fact pleaded by the plaintiff is not tantamount to a denial of
existence of fact, not even as implied denial. The said verdict to the Supreme
Court was followed by the Division Bench of this Court in the case of Dhanabai
Vs. State of M.P. and others, 1987 JLJ 879 wherein it has been held that if the
allegation in the plaint is not denied specifically or only no knowledge is pleaded
it amounts to an admission under Order 8 Rule 3 and 3 of the code of Civil
Procedure.

Needless to say that it is the bounden duty of a party personally knowing
the facts and circumstances to give evidence on his own behalf and to submit to
cross-examination and his non-appearance as a witness would be the strongest
possible circumstance which would go a long way to discredit the truth of his
case. It is apposite to refer the decision of the Division Bench of this Court invthe
case of Kasturchand v. Kapurchand, 1975 JLJ 333 (para 20).

More than seven decades back, the law was settled by the privy council in
Sarder Gurbakhsh Singh Vs. Gurdial Singh and another AIR 1927 Privy Council
230 wherein it has been categorically held that the practice of not calling the
party as witness with a view to force the other party to call him, and so suffer the
discomfiture of having him treated as his, (the other party’s) own witness is a bad
and degrading practice. The true object to be achieved Court of justice can only
be furthered with propriety by the testimony of the party who personally knowing
the whole circumstances of the case can dispel the suspicion attaching to it. The
story can then be subjected in all its particulars to cross-examination.

®

345. CIVIL PROCEDURE CODE, 1908- 0.21 R.97, 101 and 103
Execution proceedings- Resistance to delivery of possession- All dis-
putes should be decided by Executing Court and not by separate suit.
Gajendra Nath Vs. Shakil Ahmad Khan alias Ajaj Mohd. Khan and an-
other
Reported in 2003 (2) MPHT 506
Held :

The Scheme of the provisions in Order 21 Rules 97 to 101 is altogether
different after the Amendment in the year 1976 than which prevailed earlier. That
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has been explained in several decisions of the Supreme. Court. In Shreenath Vs.
Rajesh, AIR 1998 SC-1827, it has been made crystal clear that Order 21 Rule 97
conceives of resistance or obstruction to the possession of immovable property
when made in execution of a decree by “any person”. This may be either by the
person bound by the decree, claiming title through the judgment-debtor or claim-
ing independent right of his own including a tenant not party to the suit or even a
stranger. A decree- holder in such a case, may make an application to the Ex-
ecuting Court complaining such resistance for delivery of possession of the prop-
erty. Rule 97 (2) after 1976 substitution empowers the Executing Courts when
such claim is made to proceed to adjudicate upon the applicant’s claim in ac-
cordance with the provisions contained thereinafter. This refers to Order 21 Rule
101 (as Amended by 1976 Act) under which all questions relating to right, title or
interest in the property arising between the parties under Order 21 Rule 97 or
Rule 99 should be determined by the Court and not by a separate suit. By the
amendment, one has not to go for a fresh suit but ali matters pertaining to that
property including any obstruction by a stranger are adjudicated in the executing
proceedings. The expression “any person” in Rule 97 (1) is used deliberately for
widening the scope of power so that the Executing Court could adjudicate the
claim made in any such application under Order 21 Rule 97.

Thus by the use of the words “any person” it includes all persons resisting
the delivery of possession, claiming right in the property, even those not bound
by the decree, including tenants or other persons claiming right on their own,
including a stranger. So, under Order 21Rule 101 all disputes between the de-
cree-holder and any such person is to be adjudicated by the Executive Court. A
party is not thrown out to relegate itself to the long-drawn-out arduous procedure
of a fresh suit. This is to salvage the possible hardship both to the decree-holder
and the other person claiming title on their own right to get it adjudicated in the
very execution proceedings.

Again in Silverline Forum Pvt. Ltd. Vs. Rajiv Trust, (1998) 3 SCC 723, it has
been observed that the adjudication mentioned in Order 21 Rule 97 (2) need not
necessarily involve a detailed enquiry or collection of evidence. The Court can
make the adjudication on admitted facts or even on the averments made by the
resister. Of course the Court can direct the parties to adduce evidence for such

determination if the Court deems it necessary.
®

346. CIVIL PROCEDURE CODE, 1908- 0.22 R.3
Pujari, office of, is heritable- Legal heirs may continue the suit on death
of Pujari.
Shri Prakash Tank Vs. State of M.P. & Ors.
Reported in 2003 (II) MPJR SN 64

Held :

So far as the first contention of the application that the office of pujari is not
heritable and right to sue does not survive cannot be accepted. This question
has been considered by this Court in Civil Revision No. 694/1995 decided on
"26.7.1995 (1995 (11) MPWN 158)
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In view of the aforesaid, the settled position of law is that office of Pujari is
heritable and right to sue survives on the legal heirs of deceased Pujari.
®

347. CONSTITUTION OF INDIA- Arts. 72 and 161
Terms pardon, reprieve, respite, remission- Meaning and connotation
of- Exercise of power by the Governor or by the President- Power can
be exercised on the advice of Counsel of Ministers.
State (Govt. of NCT of Delhi) Vs Prem Raj
Judgement dated 5.08.2003 by the Supreme Court in Criminal Appeal
No. 948 of 2003, reported in (2003) 7 SCC 121

Held :

Article 72 of the Constitution of India, 1950 (in short the Constitution) con-
fers upon the President power to grant pardons, reprieves, respites or remis-
sions of punishment or to suspend, remit or commute the sentence of any per-
son convicted of any offence. The power so conferred is without prejudice to the
similar power conferred on the Court Martial or the Governor of a State. Article
161 of the Constitution confers upon the Governor of a State similar powers in
respect of any offence against any law relating to a matter to which the executive
power of the State extends. The power under Articles 72 and 161 of the Consti-
tution is absolute and cannot be fettered by any statutory provision such as,
Sections 432,433 or 433 -A of the Code or by any prison rules. But the President
or the Governor, as the case may be, must act on the advice of the Council of
Ministers.

A pardon is an act of grace, proceeding from the power entrusted with the
execution of the laws, which exempts the individual on whom it is bestowed from
the punishment the law inflicts for a crime he has committed. It affects both the
punishment prescribed for the offence and the guilt of the offender; in other words,
a full pardon may blot out the guilt itself. It does not amount to an acquittal uniess
the court otherwise directs. Pardon is to be distinguished from “amnesty” which
is defined as “general pardon of political prisoners; an act of oblivion”. As under-
stood in common parlance, the word “amnesty” is appropriate only where politi-
cal prisoners are released and not in cases where those who have committed
felonies and murders are pardoned.

Reprieve means a stay of execution of sentence, a postponement of capital
sentence. Respite means awarding a lesser sentence instead of the penalty pre-
scribed in view of the fact that the accused has had no previous conviction. It is
something like a release on probation for good conduct under Section 360 of the
Code. Remission is reduction of the amount of a sentence without changing its
character. In the case of a remission, the guilt of the offender is not affected, nor
is the sentence of the court, except in the sense that the person concerned does
not suffer incarceration for the entire period of the sentence, but is relieved from
serving out a part of it. Commutation is change of a sentence to a lighter sen-
tence of a different kind (Section 432-A empowers the appropriate Government
to suspend or remit sentences).

) ®
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348. CONSTITUTION OF INDIA- Article 141
Precedent- No blind reliance should be placed on a previous decision-
Circumstantial fiexibility, one additional or different fact may make a
world of difference between conclusions in two cases.
Ashwani Kumar Singh Vs. U.P. Public Service Commission and others
Reported in AIR 2003 SC 2661

Held :

Courts should not place reliance on decisions without discussing as to how
the factual situation fits in with the fact situation of the decision on which reliance
is placed. Observations of Courts are not to be read as Euclid’s theorems nor as
provisions of the statute. These observations must be read in the context in which
they appear. Judgments of Courts are not to be construed as statutes. To inter-
pret words, phrases and provisions of a statute, it may become necessary for
Judges to embark into lengthy discussions, but the discussion is meant to ex-
plain and not to define. Judges interpret statutes, they do not interpret Judg-
ments. They interpret words of statutes; their words are not to be interpreted as
statues. In London Graving Dock Co. Ltd. v. Horton (1951 AC 737 «at p. 761),
Lord Mac Dermot observed:

“The matter cannot, of course, be settled merely by treating the ipsissima
vertra of Willes, J. as though they were part of an Act of Parliament and applying
the rules of interpretation appropriate thereto. This is not to detract from the
great weight to be given to the language actually used by that most distinguished
Judge”

Circumstantial flexibility, one additional or different fact may make a world
of difference between conclusions in two cases. Disposal of cases by blindly

placing reliance on a decision is not proper.
@

349. CONSTITUTION OF INDIA- Article 226
Writ jurisdiction under Article 226- No jurisdiction to determine issues
on private dispute over a property or right under partnership- No juris-
diction to direct compromise in civil suits.
Dwaraka Prasad Agarwal (D) by LRs. and another Vs. B.D. Agarwal
and others :
Judgment dt. 7.7.2003 by the Supreme Court in Civil Appeal No. 4782
of 1996, reported in (2003) 6 SCC 230

Held :

The High Court derives its jurisdiction in terms of Article 226 of the Consti-
tution of India, if an occasion arises therefor, to make judicial review of the order
passed by a statutory authority. It is beyond any cavil that no writ can be issued
if the disputes involve private law character. The writ court has also no jurisdic-
tion to determine an issue on private dispute over a property or right under a
partnership. While purporting to record a compromise, the writ court cannot
enlarge its jurisdiction by directing that the suits pending in different courts filed
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or different causes of action would also stand compromised. By reason thereof
the writ court would be entrenching upon the jurisdiction of the civil court indi-
rectly which it could not do directly. For the purpose of granting permission even
for withdrawal of suit in terms of Order 23 Rule 1 of the Code of Civil Procedure,
the civil courts themselves were required to apply their mind as to whether hav-
ing regard to the dispute between the parties, a case therefor has been made out
or not. The civil court is required to act on its own and not on the basis of any
direction of any other court determining a totally foreign issue.

Furthermore, a writ court can pass an effective order provided it has juris-
diction in relation thereto. With the enlargement of the power of the court record-
ing compromise in view of the Code of Civil Procedure (Amendment) Act, 1976,
the responsibility and duty of the court also has increased. By reason of Order
23 Rule 3 of the Code of Civil Procedure, a party can challenge the legality of the
compromise only before the same court and in that view of the matter the court
was enjoined with a solemn duty to decide such controversy in a lawful manner.
A question as to whether a compromise is void or voidable under the Indian
Contract Act or any other law for the time being in force, would have, thus, to be
determined by the court itself. Once it is held that the agreement or the compro-
mise was fraudulent, the same per se would be unlawful and the court is re-
quired to declare the same as such.

350. CONSUMER PROTECTION ACT, 1986- Section 21, 22
Jurisdiction of different forums constituted under the Act- Jurlsdlc-
tion is in addition to the jurisdiction of conventional Courts- Compli-
cated questions capable of being determined by summary inquiry are
. within jurisdiction of such forums.

CCIl Chambers Coop. Hsg. Society Ltd Vs. Development Credit Bank
Ltd.

Judgment dated 29.08.2003 by the Supreme Court in Civil Appeal No.
7228 of 2001, reported in (2003) 7 SCC 233

Held :

It cannot be denied that fora at the national level, the State level and at the
district level have been constituted under the Act with the avowed object of pro-
viding summary and speedy remedy in conformity with the principles of natural
justice, taking care of such grievances as are amenable to the jurisdiction of the
fora established under the Act. These fora have been established and conferred
with the jurisdiction in addition to the conventional courts. The principal object
sought to be achieved by establishing such fora is to relieve the conventional
courts of their burden which is ever-increasing with the mounting arrears and
whereat the disposal is delayed because of the complicated and detailed proce-
dure which at times is accompanied by technicalities. Merely because recording
of evidence is required, or some questions of fact and law arise which would
need to be investigated and determined, cannot be a ground for shutting the
doors of any forum under the Act to the person aggrieved.
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In Indian Medical Assn. case (1995) 6 SCC 651 this Court noticed the powers
conferred on the several fora under the Act, the procedure applicable (including
the exercise of some powers of the civil court under the Code of Civil Procedure
having been made available to the fora under the Act) and held that the nature of
averments made in the complaint is not by itself enough to arrive at a conclusion
that the complaint raises such complicated questions as cannot be determined
by NCDRC. It is only when the dispute arising for adjudication is such as would
require recording of lengthy evidence not permissible within the scope of a sum-
mary enquiry that a forum under the Act may ask the complainant to approach
the civil court. The fora made available under the Act are in addition to, and not in
derogation of the provisions of any other law for the time being in force and the
jurisdiction of the conventional courts over such matters as are now cognizable
under the Act has not been taken away. A three-Judge Bench of this Court re-
cently in Dr. J.J. Merchant case (2002) 6 SCC 635 specifically dealt with the issue
as to the guidelines which would determine the matter being appropriately dealt
with by a forum under the Act or being left to be heard and decided by a civil
court. This Court noticed that the fora under the Act are specifically empowered
to follow such procedure which may not require more time or delay the proceed-
ings. A forum under the Act is entitled, and would be justified, in evolving a pro-
cedure of its own and also by effectively controlling the proceedings so as to do
away with the need of a detailed and complicated trial and arrive at a just deci-
sion of the case by resorting to the principles of natural justice and following the
procedure consistent with the priciples thereof, also making use of such of the
powers of the civil court as are conferred on it. The decisive test is not the com-
plicated nature of the questions of fact and law arising for decision. The anvil on
which entertainability of a complaint by a forum under the Act is to be deter-
mined is whether the questions, though complicated they may be, are capable of
being determined by summary enquiry i.e. by doing away with the need of a

detailed and complicated method of recording evidence.
®

351. CONTEMPT OF COURTS ACT, 1971- Section 2 (c) (ii)
Incorrectness of pleading- Verification of incorrect pleadings- When
person pleading, liable for perjury and contempt of Court- Law ex-
plained.
S.R. Ramaraj Vs. Special Court, Bombay.
Judgment dated 19.08.2003 by the Supreme Court in Criminal Appeal
No. 1491 of 1995, reported in (2003) 7 SCC 175

Held :

Where a verification is specific and deliberately false, there is nothing in
law to prevent a person from being proceeded for contempt. But it must be re-
membered that the very essence of crimes of this kind is not how such state-
ments may injure this or that party to litigation but how they may deceive and
mislead the courts and thus produce mischievous conséquences to the adminis-
tration of civil and criminal justice. A person is under a legal obligation to verify
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the allegations of fact made in the pleadings and if he verifies falsely, he comes
under the clutches of law. In order to expose a person to the liability of a prps-
ecution for making false statement there must be a false statement of fact and
not a mere pleading made on the basis of facts which are themselves not false.
Merely because an action or defence can be an abuse of process of the court,
those responsible for its formulation cannot be regarded as committing contempt,
but an attempt to deceive the court by disguising the nature of a claim is con-
tempt. If the facts leading to a claim or defence are set out, but an inference is
drawn thereby stating that the stand of the plaintiff or defendant is one way or the
other it will not amount to contempt unless it be that the facts as pleaded them-
selves are false.

' ®

352. CRIMINAL PROCEDURE CODE, 1973- Section 2 (h) and 156
‘Investigation’, meaning of- Whether a Magistrate can interfere with
investigation- Held, no- Error or illegality in investigation, effect of-
Power of the Court to take cognizance not affected.

Union of India Vs. Prakash P. Hinduja and another
Judgment dt. 7.7.2003 by the Supreme Court in Criminal Appeal No.
666 of 2002, reported in (2003) 6 SCC 195

Held :

The principal question which, therefore, requires consideration is whether
the court can go into the validity or otherwise of the investigation done by the
authorities charged with the duty of investigation under the relevant statutes and
whether any error or illegality committed during the course of investigation would
so vitiate the charge-sheet so as to render the cognizance taken thereon bad
and invalid. b

We will first examine the statutory provisions made in that regard. Section 2
(h) CrPC defines “investigation” and it includes all the proceedings under the
Code for the collection of evidence conducted by a police officer or by any per-
son (other than a Magistrate) who is authorised by a Magistrate in this behalf. it
ends with the formation of the opinion as to whether on the material collected,
there is a case to place the accused before a Magistrate for trial and if so, taking
the necessary steps for the same by filing of a charge-sheet under Section 173.

The provisions referred to above occurring in Chapter Xl of the Code show
that detailed and elaborate provisions have been made for securing that an in-
vestigation takes place regarding an offence of which information has been given
and the same is done in accordance with the provisions of the Code. The man-
ner and the method of conducting the investigation are left entirely to the officer
in charge of the police station or a subordinate officer deputed by him. A Magis-
trate has no power to interfere with the same. The formation of the opinion whether
there is sufficient evidence or reasonable ground of suspicion to justify the for-
warding of the case to a Magistrate or not as contemplated by Sections 169 and
170 is to be that of the office in charge of the police station and a Magistrate has
absolutely no role to play at this stage. Similarly, after completion of the investi-
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gation while making a report to the Magistrate under Section 173, the requisite
details have to be submitted by the officer in charge of the police station without
any kind of interference or direction of a Magistrate and this will include a report
regarding the fact whether any offence appears to have been committed and if
so, by whom, as provided by clause (d) of sub-section (2) (i) of this section.
These provisions will also be applicable in cases under the Prevention of Cor-
ruption Act, 1947 by virtue of Section 7-A thereof and the Prevention of Corrup-
tion Act, 1988 by virtue of Section 22 thereof.

The Magistrate is no doubt not bound to accept the final report (sometimes
called as closer report) submitted by the police and if he feels that the evidence
and material collected during investigation justify prosecution of the accused, he
may not accept the final report and take cognizance of the offence and summon
the accused but this does not mean that he would be interfering with the investi-
gation as such. He would be doing so in exercise of powers conferred by Section
190 CrPC. The statutory provisions are, therefore, absolutely clear that the court
cannot interfere with the investigation.

An incidental question as to what will be the result of any error or illegality
in investigation on the trial of the accused before the court may also be exam-
ined. Section 5-A of the Prevention of Corruption Act, 1947 provided that no
police officer below the rank of a Deputy Superintendent of Police shall investi-
gate any offence punishable under Section 161, Section 165 and Section 165-A
IPC or under Section 5 of the said Act without the order of a Magistrate of the
First Class. In H.N. Rishbud, AIR 1955 SC 196 the investigation was entirely
completed by an officer of the rank lower than the Deputy Superintendent of
Police and after permission was accorded a little or no further investigation was
made. The Special Judge quashed the proceedings on the ground that the inves-
tigation on the basis of which the accused were being prosecuted was in contra-
vention of the provisions of the Act, but the said order was set aside by the High
Court. The appeal preferred by the accused to this Court assailing the judgment
of the High Court was dismissed and the following principte was laid down : (AIR
pp. 203-04, para 9)

“9. The question then requires to be considered whether and to
what extent the trial which follows such investigation is vitiated. Now,
trial follows cognizance and cognizance is preceded by investigation.
This is undoubtedly the basic scheme of the Code in respect of cogni-
zable cases. But it does not necessarily follow that in invalid investiga-
tion nullifies the cognizance or trial based thereon. Here we are not
concerned with the effect of the breach of a mandatory provision regu-
lating the competence or procedure of the court as regards cognizance
or trial. It is only with reference to such a breach that the question as
to whether it constitutes an illegality vitiating the proceedings or a mere
irregularity arises.

A defect or illegality in investigation, however serious, has no
direct bearing on the competence or the procedure reiating to cegni-
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zance or trial. No doubt a police report which results from an investi-
gation is provided in Section 190 of the Code of Criminal Procedure
as the material on which cognizance is taken. But it cannot be main-
tained that a valid and legal police report is the foundation of the juris-
diction of the court to take cognizance. Section 190 of the Code of
Criminal Procedure is one out of a group of sections under the head-
ing ‘Conditions requisite for initiation of proceedings’. The language of
this section is in marked contrast with that of the other sections of the
group under the same heading i.e. Sections 193 and 195 of 199.

These latter sections regulate the competence of the court and
bar its jurisdiction in certain cases excepting in compliance therewith.
But Section 190 does not. While no doubt, in one sense, clauses (a),
(b) and (c) of Section 190 (1) are conditions requisite for taking of
cognizance, it is not possible to say that cognizance on an invalid po-
lice report is prohibited and is therefore a nullity. Such an invalid re-
port may still fall either under clause (a) or (b) of Section 190 (1)
(whether it is the one or the other we need not pause to consider) and
in any case cognizance so taken is only in the nature of error in a
proceeding antecedent to the trial”

' )

353. CRIMINAL PROCEDURE CODE, 1973- Section 154
First information report- Contents of- Not an encyclopaedia of case-
Need not contain all facts- Law explained.
Superintendent of police, CBI and others Vs. Tapan Kumar Singh
Judgement dt. 10.4.2003 by the Supreme Court in Criminal Appeal No.
938 of 1995, reported in (2003) 6 SCC 175

Held :

It is well settled that a first information report is not an encyclopaedia, which
must disclose all facts and details relating to the offence reported. An informant
may lodge a report about the commission of an offence though he may not know
the name of the victim or his assailant. He may not even know how the occur-
‘rence took place. A first informant need not necessarily be an eyewitness so as
to be able to disclose in great detail all aspects of the offence committed. What is
of significance is that the information given must disclose the commission of a
cognizable offence and the information so lodged must provide a basis for the
police officer to suspect the commission of a cognizable offence. At this stage it
is enough if the police officer on the basis of the information given suspects the
commission of a cognizable offence, and not that he must be convinced or satis-
fied that a cognizable offence has been committed. If he has reasons to suspect,
on the basis of information received, that a cognizable offence may have been
committed, he is bound to record the information and conduct an investigation.
At this stage it is also not necessary for him to satisfy himself about the truthful-
ness of the information. It is only after a complete investigation that he may be
able to report on the truthfuiness or otherwise of the information. Similarly, even
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if the information does not furnish all the details he must find out those details in
the course of investigation and collect all the necessary evidence. The informa-
tion given disclosing the commission of a cognizable offence only sets in motion
the investigative machinery, with a view to collect all necessary evidence, and
“thereafter to take action in accordance with law. The true test is whether the
information furnished provides a reason to suspect the commission of an of-
fence, which the police officer concerned is empowered under Section 156 of the
Code to investigate. If it does, he has no option but to record the information and
proceed to investigate the case either himself or depute any other competent
officer to conduct the investigation. The question as to whether the report is true,
whether it discloses full details regarding the manner of occurrence, whether the
accused is named, and whether there is sufficient evidence to support the alle-
gations are all matters which are alien to the consideration of the question whether
the report discloses the commission of a cognizable offence. Even if the informa-
tion does not give full details regarding these matters, the investigating officer is
not absolved of his duty to investigate the case and discover the true facts, if he

can.
®

354. CRIMINAL PROCEDURE CODE, 1973- Section 197
Sanction under Section 197 Cr.P.C. not taken- Objection raised after
filing of charge-sheet and at the time of taking cognizance, should be
considered.
Beena Yadu (Dr. Smt.) Vs. State of M.P.
Reported in 2003 (1) Vidhi Bhasvar 243

Held :

As regards point of sanction under section 197, CrPC, the applicant took
objection after filing of charge-sheet and at the time of taking cognizance thereof.
Thus, in view of a judgment of Hon’ble Apex Court reported as (2000) 8 SCC 498
Birendra K. Singh v. State of Bihar, plea of the applicant for sanction under sec-
tion 197 of CrPC ought to have been considered. The applicant was said to be
on duty as an emergency Medical Officer on call and thus, the allegation being
connected with acts of discharge of official duties of the applicant, could not
have been taken cognizance of, without a previous sanction in terms of section
197 of CrPC and more so in view of the judgment of Hon’ble Apex Court reported

as 1996 SCC (Cri) 128 [R. Balakrishna Pillai v. State of Kerala and another].
® .

355. CRIMINAL PROCEDURE CODE, 1973- Section 198 (1) (c) and 320 (2)
r/w section 494 IPC.
Provisions of Section 198 (1) and 320 (2) are not inter-se anomalous.
Sunil Pillai Vs. Union of India
Reported in 2003 (2) MPHT 459 (DB)
Held :

It is also relevant to refer to Section 320 of the Code. Section 320 deals with
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the offences punishable under the sections of the Indian Penal Code, specified
in the first two columns of the Table attached to the said sections that may be
compounded by the persons mentioned in the third column of that table. The
column pertaining to Section 494 stipulates that the offence may be compounded
by the husband or wife or the person so marrying. it is appropriate to state here
that Section 494 occurs in the table which has been framed under sub-section
(2) of Section 320. As far as this offence is concerned the permission of the
Court is necessary. True it is, Section 198 (1) (c) has widened the range of per-
sons who can lodge a complaint by describing him as the person aggrieved. As
far as Section 494 is concerned the parents and the other relatives, namely,
brothers, sister, son or daughter and even grand father and also maternal uncle
and such relatives have been included. Taking the social requisite collective har-
mony and prevalent tradition bound sociocultural norms into consideration such
a latitude has been given in the statute for launching of prosecution. They remain
in the realm of persons authorised to launch prosecution but as for as com-
pounding is concerned the statute confers such authority exclusively on the hus-
band or the wife. There is also a safeguard attached to it inasmuch as prior per-
mission of the Court is necessary. It is not under the table framed under Section
320 (1) where permission of the Court is not necessary. The grant of leave to file
a complaint and to compound the offence are in two different spheres or realms.

In our considered opinion, the facets under Section 198 (1) (c) and the
sphere under Section 320 (2) qua Section 494, IPC are in two different realms.
The question of any kind of anomaly which as has been submitted by Mr. Singh
relying on the decision rendered in the case of G.C. Mandawar (supra) is not
attracted.

o

356. CRIMINAL PROCEDURE CODE, 1973 - Sections 200, 202, 190, 156 (3)
Power of Magistrate on receipt of complaint case- Three different pro-
cedures laid down.

Raghuveer Singh Vs. Phoolmal
Reported in 2003 (II) MPWN 47

Held :

The main conention raised by learned counsel for the applicant is that the
Magistrate has acted illegally and without jurisdiction in issuing the process without
recording the statement of the compiainant under section 200 or any witnesses
under section 202 CrPC and, therefore, the entire proceedings deserves to be
quashed. In support of his arguments the learned counsel for the applicant relied
upon the judgment of Apex Court in the case of Rajindra Nath Mahato v. T.
Ganguly, AIR 1972 CAR 84 (SC), judgment of this Court in the case of Suresh
Chand Jain v. Shri Mahendra Kumar Bhadkaria, 1997 (2) MPWN 234, and in the
case of Ku. Shashi Mitra and another v. Smt. Bhawana and another in MCrC 252/
02 vide order dated 29.7.2002. As regards the judgment of Apex Court in the
case of Rajindra Nath Mahato (supra) the question involved before the Court
was whether the Magistrate to whom the case was transferred could have issue
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process under section 202 CrPC before examining the complainant. In that case,
the cognizance of the offence was taken by one Magistrate and the process was
issued by another Magistrate to whom the case was transferred. In that case the
Apex Court has observed that before issuing process the magistrate has to ex-
amine the complainant but the facts of the case are quite distinguishable. in that
case the cognizance of the case was taken by the Magistrate, Shri S.K. Ganguly
and the process was issued by another Magistrate Shri Sarkar to whom the case
was transferred and has not taken the cognizance of offence. In para 8 of the
judgment the Apex Court has held that the Magistrate who has to take cogni-
zance and transferred the case to another Magistrate the complainant was re-
quired to be examined under section 200 CrPC. The Apex Court has further
observed that “there are certain exceptions with which we are not concerned in
the present appeal”. Thus, in that case the Court was not dealing with the ques-
tion involved in the present case. The question involved in the present case is
that whether recording of statement of complainant is mandatory in each and
every case and this question was not present before the Apex Court.

The other judgments referred by the applicant were in the case of
Sureshchand Jain and Ku. Shashi Mitra (supra). In both these cases this Court
has taken a view that in every case examining the complainant is, mandatory
before issuing summons. However after perusing the said judgments | find that
this Court has taken the said view without noticing the judgment of Apex Court in
the case of H.S. Bains v. The State (Union Territory of Chandigarh) AIR 1980 SC
1883. The facts of the said case are identical to the present case. In that case
also, Magistrate directed the investigation under section 156 and called for the
police report before issuing the-process and the question which was raised was
whether examining the complainant was necessary before issuing the process
by the Court and whether the Magistrate has power to issue the summons with-
out examining the complainant. Apex Court after referring to the various provi-
sions of the Criminal Procedure Code in para 6 has held as under”

“It is seen from the provisions to which we have referred in the preced-
ing paragraphs that on receipt of a complaint a Magistrate has several
courses open to him. He may take cognizance of the offence and pro-
ceed to record the statements of the complainant and the witnesses
present under section 200. Thereafter, if in his opinion, there is no
sufficient ground for proceeding he may dismiss the complaint under
section 203. If in his opinion, there is sufficient ground for proceeding
he may issue process under section 204. However, if he thinks fit, he
may postpone the issue of process and either enquire into the case
himself or direct an investigation to be made by a Police Officer or
such other person as he thinks fit for the purpose of deciding whether
or not there is sufficient ground for proceeding. He may then issue
process if in his opinion there is sufficient' ground for proceeding or
dismiss the complaint if there is no sufficient ground for proceeding.
On the other hand, in the first instance, on receipt of a compfaint, the
Magistrate may, instead of taking cognizance of the offence, order an
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investigation under section 156 (3). The police will then investigate
and submit a report under section 173 (1). On receiving the police
report, the Magistrate may take cognizance of the offence under sec-
tion 190 (1) (b) and straightway issue process. This he may do irre-
spective of the view expressed by the police in their report whethes an
offence has heen made out or not. The police report under section
173 will contain the facts discovered or unearthed by the police and
the conclusions drawn by the police therefrom. The Magistrate is not
bound by the conclusions drawn by the police and he may decide to
issue process even if the police recommend that there is no sufficient
ground for proceedings further. The Magistrate after receiving the po-
lice report, may, without issuing process or dropping the proceeding
decide to take congizance of the offence on the basis of the complaint
originally submitted to him and proceed to record the statements upon
oath of the complainant and the witnesses present under section 200
Criminal Procedure Code and thereafter decide whether to dismiss
the complaint or issue process”.

From the plane reading of the aforesaid portion of para 6 it is clear that the
Magistrate on receipt of complaint can do one of the three things, first he may
decide that there is no sufficient ground for proceedings further or he may take
cognizance of the offence under section 190 (1) (b) on the basis of police report
and issue process. This he may do without being bound in any manner by the
conclusion arrived at by the police in their report or he may take cognizance of
the offence under section 190 (1) (a) on the basis of original complaint and pro-
ceed to examine upon oath the complainant and his witnesses under section
200 and if he adopts the third alternative he may hold or direct an inquiry under
section 202 if he thinks fit. Thereafter, he may dismiss the complaint or issue the
process as the case may be.

L J

357. CRIMINAL PROCEDURE CODE, 1973- Section 235 (2)
Hearing of the case for sentencing- After conviction no adjournment
necessary for such hearing. '
Gurudev Singh and another Vs. State of Punjab
Judgment dated 1.08.2003 by the Supreme Court in Criminal Appeal
No. 392 of 2002, reported in (2003) 7 SCC 258

Held :

It is contended on behalf of the appellants that the trial court had pronounced
the sentence on the same day on which the conviction was passed. Hence, rely-
ing upon certain observations in the judgments of this Court in Muniappan v.
State of T.N., (1981)3 SCC 11 and Allauddin Main v. State of Bihar, (1989) 3 SCC
5 it was urged that the obligation of the trial court under Section 235 (2) of the
Code of Criminal Procedure, 1973, was not properly discharged as the trial court
did not adjourn the hearing of the case for sentencing after the order of convic-
tion was pronounced.
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In our view, the contention is entirely misplaced. As pointed out in Ramdeo
Chauhan v. State of Assam, (2001) 5 SCC 714 both the aforesaid judgments were
delivered prior to the addition of the third proviso to Section 309 (2) of the Code
of Criminal' Procedure, 1973 by amending Act 45 of 1978 which reads thus:

“Provided also that no adjournment shall be granted for the purpose
only of enabling the accused person to show cause against the sen-
tence proposed to be imposed on him”.

it was held that the mandate of the legislature is clear that no adjournment
can be granted for the purpose only of enabling the accused person to show
cause against the sentence proposed to be imposed upon-him. Nonetheless, the
court can in appropriate cases grant adjournment for the aforesaid purpose, if
the proposed sentence is a sentence of death. From the material on record, it
does not appear that any request was made to the learned Sessions Judge for
adjournment. In the circumstances, we see no substance in the contention that
the sentence imposed was vitiated for non-compliance with Section 235 (2) of

the Code of Criminal Procedure, 1973.
®

358. CRIMINAL PROCEDURE CODE, 1973- Section 391
Additional evidence, production of during appeal- Retrial not neces-
sary, if found necessary- Appellate Court may direct recordmg or ad-
ditional evidence.
Om Prakash Vs. State of M.P.
Reported in 2003 (il) MPJR 219

Held :

But, the present case in not a case of retrial and it is found explained by
Hon'ble the Supreme Court in Ukha Kolhe v. State of Maharashtra, AIR 1963 SC
1531 that in a case where in the interest of justice, and for just and proper deci-
sion of the case, the recording of additional evidence is found to be necessary,
then instead of retrial, the procedure prescribed for permitting. recording of addi-
tional evidence, should be resorted to. Then, it is found explained by P.C. Sarkar,
in 7th Edition of his commentry on Code of Criminal Procedure at page 1158
under Section 391 of the Code of Criminal Procedure, which relates to a direc-
tion by appellate Court for takmg an additional evidence, that the Court can act
under this section if the documents admitted, had not been legally proved.

o

359. CRIMINAL PROCEDURE CODE, 1973 - Section 439
Bail- Order granting bail- Strong expressmn of opinion be avoided but
brief reasons should be given.
Ghanchi Rubina Salimbhai Vs. Metubha Diwansingh Solanki and others
Judgment dated 24.07.2003 by the Supreme Court in Criminal Appeal
Nos. 885-87 of 2003, reported in (2003) 7sccC 183

Held: . ; . .
Be that as it may, we do not want to go into this controversy whether a
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concession 'was made by the parties in regard to the necessity to give a rea-
soned order. We think since the trial court has assigned reasons for refusing bail
which includes availability of material to establish prima facie case against the
respondent-accused, and looking to the gravity of the offence as also the appre-
hension of the complainant as to the possibility of interference by the accused
with the investigation and threat to the prosecution witnesses in the event of they
being enlarged on bail, we think it would have been more appropriate if the High
Court could have at least briefly indicated the reasons which it thought entitled
the respondent-accused to bail. While saying so, we are not unaware of the fact
that any strong expression of opinion in the nature of a finding in a bail applica-
tion though not binding on the trial court, could influence the mind of the trial
court since such observation comes from the High Court, still we think it appro-
priate that some indication of the grounds on which the High Court rejected the
findings recorded by the trial court, should have been reflected in the order by
which the High Court reversed such findings. It is ali the more necessary for the
reason that there is always a possibility of the order of the High Court being
challenged in appeal before this Court in which event this Court is entitled to
know the basis of the impugned order.
o

360. CRIMINAL TRIAL :

(i) Appreciation of evidence- Conflict between ocular testimony and
medical evidence-inferences that may be drawn.

(ii) Motive, proof of- Law explained.

Thaman Kumar Vs. State of Union Territory of Chandigarh

Judgment dt. 6.5.2003 by the Supreme Court in Criminal Appeal No
425 of 1996, reported in (2003) 6 SCC 380

Held :

The conflict between oral testimony and medical evidence can be of varied
dimensions and shapes. There may be a case where there is total absence of
injuries which are normally caused by a particular weapon. There is another
category where though the injuries found on the victim are of the type which are
possible by the weapon of assault, but the size and dimension of the injuries do
not exactly tally with the size and dimension of the weapon. The third category
can be where the injuries found on the victim are such which are normally caused
by the weapon of assault but they are not found on that portion of the body where
they are deposed to have been caused by the eyewitnesses. The same kind of
inference cannot be drawn in the three categories of apparent conflict in oral and
medical evidence enumerated above. In the first category it may legitimately be
inferred that the oral evidence regarding assault having been made from a par-
ticular weapon is not truthful. However, in the second and third categories no
such inference can straight away be drawn. The manner and method of assault,
the position of the victim, the resistance offered by him, the opportunity availabie
to the witnesses to see the occurrence like their distance, presence of light and
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many other similar factors will have to be taken into consideration in judging the
reliability of ocular testimony.

The width of the ligature mark would very much depend upon the type of
the cloth, how tightly and strongly it was rolled over and was converted into a
rope and how soon it was removed. In Punjab Singh v. State of Haryana, 1984
Supp. SCC 233 it was held that if direct evidence is satisfactory and reliable, the
same cannot be rejected on hypothetical medical evidence. Again in Anil Kai v.
State of Bihar, (2001) 7 SCC 318 it was held that if medical evidence when prop-
erly read shows two alternative possibilities but not any inconsistency, the one
consistent with the reliable and satisfactory statements of the eyewitnesses has
to be accepted. We are in respectful agreement with the view taken in the above
cases.

There is no such principle or rule of law that where the prosecution fails to
prove the motive for commission of the crime, it must necessarily result in acquit-
tal of the accused. Where the ocular evidence is found 1o be trustworty and reli-
able and finds corroboration from the medical evidence, a finding of guilt can
safely be recorded even if the motive for the commission of the crime has not
been proved. In State of H.P. v. Jeet Singh, (1999) 4 SCC 370 it was held that no
doubt it is a sound principle to remember that every criminal act was done with a
motive but its corollary is not that no offence was committed if the prosecution
failed to prove the precise motive of the accused to commit it, as it is almost an
impossibility for the prosecution to unravel the full dimension of the mental dis-
position of an offender towards the person whom he offended . In Nathuni Yadav
v. State of Bihar, (1998) 9 SCC 238 it was held that motive for doing a criminal act
is generally a difficult area for prosecution as one cannot normally see into the
‘mind of another. Motive is the emotion which impels a man to do a particular act
and such impelling cause need not necessarily be proportionately grave to do
grave crimes. It was further heid that many a murder have been committed with-
out any known or prominent motive and is quite possible that the aforesaid im-
pelling factor would remain undiscoverable.

o
361. CRIMINAL TRIAL :

Hostile witness- Evidence, appreciation of- Court should normally look

for corroboration.

State of Rajasthan Vs. Bhawani and another

Judgment dated 31.07.2003 by the Supreme Court in Criminal Appeal

No. 421 of 1996, reported in (2003) 7 SCC, 291

Held :

The fact that the witness was declared hostile by the Court at the request of
the prosecuting counsel and he was allowed to cross-examine the witness, no
doubt furnishes no justification for rejecting en bloc the evidence of the witness.
But the court has at least to be aware that prima facie, a withess who makes
different statements at different times has no regard for truth. His evidence has
to be read and considered as a whole with a view to find out whether any weight
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should be attached to the same. The court should be slow to act on the testimoney
of such a witness and, normally, it should ook for corroboration to his evidence.
o

362. CRIMINAL TRIAL : :
ldentification at night - Persons accustomed to live without light- Ac-
cused known persons- May be identified from voice.
Shivraj Bapuray Jadhav and others Vs. State of Karnataka
Judgment dt. 15.7.2003 by the Supreme Court in Criminal Appeal No.
805 of 2002, reported in (2003) 6 SCC 392

Held :

The submission that the occurrence was two days prior to the new moon
day and, therefore, the ocular witnesses could not have witnessed thie occurrene
as they claimed to have, does not appeal to us for the reason that not only, as
noticed by the High Court, the parties are used to living in the midst of nature
and accustomed to live without light, the parties could have been idenfitied eas-
ily not only from the voices but from the fact that they are known persons and

close reiatives and living in the neighbouring huts.
[ J

363. CRIMINAL TRIAL :
Last seen together, evidence of- Husband and deceased wife colseted
in bedroom- Death of wife- Husband (accused) alone to explain how
his wife died.
Babu Vs. Babu
Judgment dated 11.08.2003 by the Supreme Court in Criminal Appeal
No. 270 of 1996, reported in (2003) 7 SCC 37

Held :

The second important circumstantial evidence against the accused is that
the accused and the deceased were last seen together. To put it tersely, both of
them slept together by retiring to the room that night. Last seen together in legal
parlance ordinarily refers to the last seen together in the street, at a public place,
or at any place frequented by the public. But here, the last seen together is much
more than that. The last seen together here is sleeping together inside the bolted
room. It is in the evidence of PW 3 and PW 6 that they had dined together and
the accused and the deceased were closeted in a room at about 8.30 p.m. There-
fore, on the fateful day the accused and the deceased were closeted in a bed-
room at about 8.30 p.m. is undisputed and it is for the accused alone to explain
as to what happened and how his wife died and that too on account of strangula-

tion.
®

364. CRIMINAL TRIAL :
Medical evidence- Variance between ocular testimony and medical evi-
dence - Course to be adopted.
Rajalal & Ors. Vs. State of M.P.
Reported in 2003 (I) MPJR 522
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Held :

It is also argued on basis Purushottam Vs. State of M.P. (AIR 1980 SC 1873)
that in case of inconsistency between the statements of eye-witnesses and the
medical evidence, evidence of medical expert is to be preferred. However, it is to
be remembered that evidence of doctor has to be appreciated like evidence of
any other witness and there is no irrebutable presumption that a doctor is always
a witness of truth. Mayur Panabhai Shah Vs. State of Gujarat (AIR 1983 SC 66).
Anyhow, medical evidence is mainly opinion evidence. Its value is only corrobo-
rative. It proves that injuries could have been caused in the manner alleged and
nothing more.

Apex Court in Mohan Singh v. State of M.P. : (1999) 2 SCC 428 has pro-

nounced:

“11. The question is how to test the veracity of the prosecution story
especially when it is with some variance with the medical evidence.
Mere variance of the prosecution story with the medical evidence, in
all cases, should not lead to the conclusion, inevitably to reject the
prosecution story. Efforts should be made to find the truth, this is the
very object for which Courts are created. To search it out, the Courts
have been removing the chaff from the grain. It has to disperse to
suspicious cloud and dust out the smear of dust as all these things
clog the very truth. So long as chaff, cloud and dust remain, the crimi-
nals are clothed with this protective layer to receive the benefit of doubt.
So it is a solemn duty of the courts, not to merely conclude and leave
the case the moment suspicions are created. It is the onerous duty of
the Court, within permissible limit, to find out the truth. It means on
one hand, no innocent man should be punished but on the other hand,
to see no person committing an offence should get scotfree. If in spite
of such effort, suspicion is not dissolved, it remains writ at large, ben-
efit of doubt has to be credited to the accused. For this, one has to
comprehend the totality of the facts and circumstances as spelled out
through the evidence, depending on the facts of each case by testing
the credibility of eyewitnesses including the medical evidence, of
course, after excluding those parts of the evidence which are vague
and uncertain. There is no mathematical formula through which the
truthfulness of a prosecution of a defence case could be concretised.
It would depend on the evidence of each case including the manner of
deposition and his demeans (sic), clarity, corroboration of witnesses
and overall, the conscience of a judge evoked by the evidence on
record. So courts have to proceed further and make genuine efforts
within the judicial sphere to search out the truth and not stop at the

threshold of creation of doubt to confer benefit of doubt”
[

JOTIJOURNAL : DECEMBER 2003- PART I 300



365. CRIMINAL TRIAL :
Proof beyond reasonable doubt- Meaning and connotation of.
Krishnan and another Vs. State represented by Inspector of Police.
Judgment dated 28.07.2003 by the Supreme Court in Criminal Appeal
No. 1149 of 2002, reported in (2003) 7 SCC 56

Held :

A person has, no doubt, a profound right not to be convicted of an offence
which is not established by the evidential standard of proof beyond reasonable
doubt. Though this standard is a higher standard, there is, however, no absolute
standard. What degree of probability amounts to “proof” is an exercise particular
to each case.

Doubts would be called reasonable if they are free from a zest for abstract
speculation. Law cannot afford any favourite other than truth. To constitute rea-
sonable doubt, it must be free from an overemotional response. Doubts must be
actual and substantial doubts as to the guilt of the accused persons arising from
the evidence, or from the lack of it, as opposed to mere vague apprehensions. A
reasonable doubt is not an imaginary, trivial or a merely possible doubt, but a fair
doubt based upon reason and common sense. It must grow out of the evidence
in the case.

The concepts of probability, and the degrees of it, cannot obviously be ex-
pressed in terms of units to be mathematically enumerated as to how many of
such units constitute proof beyond reasonable doubt. There is an unmistakable
subjective element in the evaluation of the degrees of probability and the quan-
tum of proof. Forensic probability must, in the last analysis, rest on a robust
common sense and, ultimately, on the trained intuitions of the Judge. While the
protection given by the criminal process to the accused persons is not to be
eroded, at the same time, uninformed legitimization of trivialities would make a
mockery of administration of criminal justice. This position was illuminatingly stated
by Venkatachaliah, J. (as His Lordship then was) in State of U.P. v. Krishna Gopal,

(1988) 4 SCC 302.
o

366. CRIMINAL TRIAL :
EVIDENCE ACT, 1872- Section 134

(i) Witnesses- Name not mentioned in FIR as eyewitness- Not ipso
facto become suspect.

(ii) Evidence- What matters is quality and not quantity- Plurality of
witnesses not to be insisted upon.

Chhitar Lal Vs. State of Rajasthan

Judgment dt. 21.7.2003 by the Supreme Court in Criminal Appeal No.

845 of 2002, reported in (2003) 6 SCC 397

Held :

Evidence of the person whose name did not figure in the FIR as witness
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does not perforce become suspect. There can be no hard-and-fast rule that the
names of all witnesses, more particularly eyewitnesses should be indicated in
the FIR. As was observed by this Court in Shri Bhagwan v. State of Rajasthan,
(2001) 6 SCC 296 mere non-mention of the name of an eyewitness does not render
the prosecution version fragile. The information was not lodged by an eyewit-
ness. Mental condition of a person whose father has lost his life inevitably gets
disturbed. Explanation offered by witnesses for non-mention of PW 3's name is
plausible. Additionally, it is to be noted that in the present case the statement of
PW3 was recorded on the same day of incident, immediately after the investiga-
tion process was set into motion. Therefore, the plea that PW 3’s testimony is
doubtful lacks substance.....The legislative recognition of the fact that no par-
ticular number of witnesses can be insisted upon is amply reflected in Section
134 of the Indian Evidence Act, 1872 (in short “the Evidence Act”). Admiristration
of justice can be affected and hampered if number of witnesses were to be in-
sisted upon. It is not seldom that a crime has been.committed in the presence of
one witness, leaving aside those cases which are not of unknown occurrence
where determination of guilt depends entirely on circumstantial evidence. If plu-
rality of witnesses would have been the legislative intent, cases where the testi-
mony of a single witness only could be avaliable, in number of crimes the of-
fender would have gone unpunished. It is the quality of evidence of the single
witness whose testimony has to be tested on the touchstone of credibility and
reliability. If the testiomony is found to be reliable, there is no legal impedimen(t to
convict the accused on such proof. It is the quality and not the quantity of evi-
dence which is necessary for proving or disproving a fact. This position has been
settled by a series of decisions. The first decision which has become locus
classicus is Mohd. Sugal Esa Mamasan Rer Alalah v. R., AIR 1946 PC 3. The
Privy Council focused on the difference between English law where a number of
statutes make conviction impermissible for certain categories of offences on the
testimony of a single witness and Section 134 of the Evidence Act. The view has
been echoed In Vadivelu Thevar v. State of Madras, AIR 1957 SC 614, Guli Chand
v. State of Rajasthan, (1974) 3 SCC 698, Vahula Bhushan v. State of T.N., AIR 1989
SC 236, Jagdish Prasad v. State of M.P., AIR 1994 SC 1251 and Kartik Malhar v.

State of Bihar, (1996) 1 SCC 614.
@

367. EVIDENCE ACT, 1872- Section 3
Evidence of related/interested witness, if trustworty and inspires con-
fidence- Reliance can be placed.
Harijana Narayana and others Vs. State of Andhra Pradesh
Reported in AIR 2003 SC 2851

Held :

We have carefully considered the submissions of the learned Senior Coun-
sel on behalf of the appellants. Our attention has been drawn extensively to the
evidence on record in support of the plea raised on behalf of the appellants. The
evidence, in each case, has to be considered from the point of trustworthiness
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and from the angle as to whether it inspires confidence in the mind of the Court
to accept and that the question of credibility and reliability of a witness has to be
de_cided wi_th reference to the way he fared in cross-examination and the nature
of impression created in the mind of the Court. There is no such universal rule as
to warrant rejection of the evidence of a witness merely because he/she was
related to or interested in the parties on either side. In such cases if the presence
of such a witness at the time of occurrence is proved or considered to be natural
gnd the evidence tendered by such witness is found in the light of the surround-
ing circumstances and probabilities of the case to be true, it can provide a good
and sound basis for conviction of the accused. Where 1t is shown that there is
enmity and the witnesses are near relatives too, the Court has a duty to scruti-
nize their evidence with great care, caution and circumspection and very careful
too in weighing such evidence.

‘ °

368. EVIDENCE ACT, 1872- Section 9
CRIMINAL TRIAL :

(i) Identification of accused- Identification in T.l. Parade ‘or in Court
not a sine qua non in every case , if the guiit is otherwise estab-
lished.

(i) - Rape cases- Appreciation of evidence in rape cases- Approach
required to be adopted by Courts.

Visveswaran Vs. State Rep. by S.D.M.

Judgment dt. 28.4.2003 by the Supreme Court in Criminal Appeals Nos.

929-30 of 2002, reported in (2003) 6 SCC 73

Held :

It is unfortunate that despite the aforesaid facts, the test identification pa-
rade was not held. An important aspect of the case is that the appellant had
beard and moustaches when PW 1 and PW 2 were examined as witnesses for.
the prosecution. [t was not so at the time of the occurrence. PW 1 and PW 2,
therefore, it is evident, could not identify him in Court and stated in their deposi-
tion that the said person is not in Court. It does not mean that the acquittal is to
follow as a natural corroboratory (sic) from the statements of PW1 and PW2. The-
identification of the accused either in test identification parade or in Cout'is not a
sine qua non in every case if from the circumstances the guilt is otherwise estab-
lished. Many a time, crimes are committed under the cover of darkness when
none is able to identify the accused. The commission of a crime can be proved
also by circumstantial evidence.

Before we notice the circumstances proving the case against the appéllant
and establishing his identity beyond reasonable doubt, it has to be borne in mind
that the approach required to be adopted by courts in such cases has to be
different. The cases are required to be dealt with utmost sensitivity, courts have
to show greater responsibility when trying an accused on charge of rape. In such
cases, the broader probabilities are required to be examined and the courts are
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not to get swayed by minor contradictions or insignificant discrepancies which
are not of substantial character. The evidence is required to be appreciated hav-
ing regard to the background of the entire case and not in isolation. The ground
realities are to be kept in view. It is also required to be kept in view that every
defective investigation need not necessarily result in the acquittal. In defective
investigation, the only requirement is of extra caution by courts while evaluating
evidence. It would not be just to acquit the accused solely as a resuit of defective
investigation. Any deficiency or irregularity in investigation need not necessarily

lead to rejection of the case of prosecution when it is otherwise proved.
®

369. EVIDENCE ACT, 1872 - Section 32
Dying declaration- Legal maxim “nemo moriturus praesumltur mentiri”
applies- Can be sole basis for conviction- Principles governing ad-
missibility of dying declaration- percentage of burns not determina-
tive to affect credibility of dying declaration.
P.V. Radhakrishna Vs. State of Karnataka '
Reported in AIR 2003 SC 2859 = (2003) 6 SCC 443

Held :

The principle on which dying declaration is admittied in evidence is indi-
cated in legal maxim “nemo moriturus praesumitur mentiri-a man will not meet
his Maker with a Lie in his mouth”.

Though a dying declaration is entiltled to great weight, it is worthwhile to
note that the accused has no power of cross- examination. Such a power is es-
sential for eliciting the truth as an obligation of oath could be. This is the reason
the court also insists that the dying declaration should be of such a nature as to
inspire full confidence of the court in its correctness. The court has to be on
guard that the statement of deceased was not as a result of either tutoring, or
prompting or a product of imagination. The Court must be further satisfied that
the deceased was in a fit state of mind after a clear opportunity to observe and
identify the assailant. Once the Court is satisfied that the declaration was true
and voluntary, undoubtedly, it can base its conviction without any further cor-
roboration. It cannot be laid down as an absolute rule of law that the dying dec-
laration cannot form the sole basis of conviction unless it is corroborated. The
rule requiring corroboration is merely a rule of prudence. This Court has laid
down in several judgments the principles governing dying declaration, which could
be summed up as under as indicated in Smt. Paniben v. State of Gujarat (AIR
1992 SC 1817) :

() There is neither rule of law nor of prudence that dying declaration cannot
be acted upon without corroboration. (See Munnu Raja and another v. State
of Madhya Pradesh (1976) 2 SCR 764);

(i) If the Court is satisfied that the dying declaration is true and voluntary it can
base conviction on it, without corroboration. (See State of Uttar Pradesh v.
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(i)

(iv)

v)

(vi)

(vii)

(viii)

(ix)

(x)

(xi)

370.

Ram Sagar Yadav and others (AIR 1985 SC 416) and Ramavati Devi v. State
of Bihar, AIR 1983 SC 164);

The Court has to scrutinize the dying declaration carefully and must ensure
that the declaration is not the result of tutoring, prompting or imagination.
The deceased had an opportunity to observe and identify the assailants
and was in a fit state to make the declaration. (See K. Ramachandra Reddy
and another v. Public Prosecutor (AIR 1976 SC 1994);

Where dying declaration is suspicious, it should not be acted upon without
corroborative evidence, (See Rasheed Beg v. State of Madhya Pradesh (1974
(4) SCC 264);

Where the deceased was unconscious and could never make any dying
declaration the evidence with regard to it is to be rejected. (See Kaka Singh
v. State of M.P. (AIR 1982 SC 1021);

A dying dectlaration which suffers from infirmity cannot form the basis of
conviction. (See Ram Manorath and others v. State of U.P. (1981 (2) SCC
654),

Merely because a dying declaration does contain the details as to the
occurence, it is not to be rejected. (See State of Maharashtra v. Krishnamurthi
Laxmipati Naidu (AIR 1981 SC 617);

Equally, merely because it is a brief statement it is not to be discarded. On
the contrary, the shortness of the statement itself guarantees truth. (See
Surajdeo Oza and others v. State of Bihar (AIR 1979 SC 1505);

Normaly the Court in order to satisfy whether deceased was in a fit mental
condition to make the dying declaration look up to the medical opinion. But
where the eye-witness said that the deceased was in a fit and conscious
state to make the dying declaration, the medical opinion cannot prevail.

(See Nanahau Ram and another v. State of Madhya Pradesh (AIR 1988 SC
912);

Where the prosecution version differs from the version as given in the dying *
declaration, the said declaration cannot be acted upon. (See State of U.P. v.
Madan Mohan and others (AIR 1989 SC 1519);

Where here are more than one statement in the nature of dying declaration
one first in point of time must be preferred. Of course, if the plurality of
dying declaration could be held to be trustworthy and reliable, it has to be
accepted. (See Mohanlal Gangaram Gehani v. State of Maharashtra (AIR

1982 SC 839).
o

EVIDENCE ACT 1872- Section 34

Account Books, entry in- Though relevant but alone not sufficient to
charge with liability.

Mahavir Prasad Vs. Vasudeo Prasad & Anr.

Reported in 2003 (i) MPJR 307
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Held :

Section 34 of the Evidence Act states that a decree can be passed on the
basis of entries in the accounts books, which are kept in regular course of busi-
ness, but the said statement would not alone be sufficient evidence to charge
with any person with the liability.

The Supreme Court in the case of Dadarao v. The State of Maharashtra
(AIR 1974 SC 388), has laid down that the plaintiff in his oral evidence must show
that the account books were kept in regular coruse of business as required by
Section 34 of the Evidence Act. In absence of oral evidence to that effect or any
other evidence to prove that the account books were kept in regular course of

business, no decree can be passed.
: ®

371. EVIDENCE ACT, 1872- Sections 91 and 92
Applicability and scope of Sections 91 and 92- Law explained.
Roop Kumar Vs. Mohan Thedani
Judgment dt. 2.4.2003 by the Supreme Court in Civil Appeal No. 2631
of 2003, reported in (2003) 6 SCC 595

Held :

Section 91 relates to evidence of terms of contract, grants and other dispo-
sition of properties reduced to form of document. This section merely forbids
proving the contents of a writing otherwise than by writing itself; it is covered by
the ordinary rule of law of evidence, applicable not merely to solemn writings of
the sort named but to others known sometimes as the “best-evidence rule”. It is
in reality declaring a doctrine of the substantive law, namely, in the case of a
written contract, that all proceedings and contemporaneous oral expressions of
the thing are merged in the writing or displaced by it.

In Section 92 the legislature has prevented oral evidence being adduced
for the purpose of varying the contract as between the parties to the contract;
but, no such limitations are imposed under Section 91. Having regard to the jural
position of Sections 91 and 92 and the deliberate omission from Section 91 of
such words of limitation, it must be taken note of that even a third party if he
wants to establish a particular contract between certain others, either when such
contract has been reduced to in a document or where under the law such con-
tract has to be in writing, can only prove such contract by the production of such
writing.

Sections 91 and 92 apply only when the document on the face of it contains
or appears to contain all the terms of the contract. Section 91 is concerned solely
with the mode of proof of a document with limitation imposed by Section 92 re-
lates only to the parties to the document. If after the document has been pro-
duced to prove its terms under Section 91, provisions of Section 92 come into
operation for the purpose of excluding evidence of any oral agreement or state-
ment for the purpose of contradicting, varying, adding or subtracting from its
terms. Sections 91 and 92 in effect supplement each other. Section 91 would be
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inoperative without the aid of Section 92, and similarly Section 92 would be inop-
erative without the aid of Section 91.

The two sections, howeéver, differ in some material particulars. Section 91
applies to all documents, whether they purport to dispose of rights or not, whereas
Section 92 applies to documents which can be described as dispositive. Section
91 applies to documents which are both bilateral and unilateral, unlike Section
92 the application of which is confined to only bilateral documents. (See : Bai
Hira Devi v. Official Assignee of Bombay, AIR 1958 SC 448.) Both these provi-
sions are based on “best-evidence ruie”. In Bacon’s Maxim Regulation 23, Lord
Bacon said “The law will not couple and mingle matters of speciality, which is of
the higher account, with matter of averment which is of inferior account in law.” It
would be inconvenient that matters in writing made by advice and on considera-
tion, and which finally import the certain truth of the agreement of parties should
be controlled by averment of the parties to be proved by the uncertain testimony
of slippery memory.

The grounds of exclusion of extrinsic evidence are: (i) to admit inferior evi-
dence when law requires superior would amount to nullifying the law, and (ii)
when parties have deliverately put their agreement into writing, it is conclusively
presumed, between themselves and their privies, that they intended the writing
to form a full and final statement of their intentions, and one which should be
placed beyond the reach of future controversy, bad faith and treacherous memory.

This Court in Gangabai v. Chhabubai, (1982) 1 SCC 4 and Ishwar Dass Jain
v. Sohan Lal, (2000) 1 SCC 434 with reference to Section 92 (1) held that it is
permissible to a party to a deed to contend that the deed was not intended to be
acted upon, but was only a sham document. The bar arises only when the docu-
ment is relied upon and its terms are sought to be varied and contradicted. Oral
evidence is admissible to show that document executed was never intended to
operate as an agreement but that some other agreement altogether, not recorded
in the document, was entered into between the parties.

®

372. HINDU MARRIAGE ACT, 1955- Section 13 (1) (i-a)
Cruelty-Whether averments of character assassination made in writtin
statement amount to mental cruelty- Yes- To constitute cruelty under
Section 13(1) (i-a) no particular duration required.
Vijaykumar Ramchandra Bhate Vs. Neela Vijaykumar Bhate
Judgment dt. 16.4.2003 by the Supreme Court in Civil Appeals
Nos. 7200-01 of 2001, reported in (2003) 6 SCC 334

Held :

The question that requires to be answered first is as to whether the aver-
ments, accusations and character assassination of the wife by the appellant hus-
band in the written statement constitutes mental cruelty for sustaining the claim
for divorce under Section 13 (1) (i-a) of the Act. The position of law in this regard
has come to be well settled and declared that levelling disgusting accusations of
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unchastity and indecent familiarity with a person outside wedlock and allega-
tions of extramarital relationship is a grave assault on the character, honour,
reputation, status as well as the health of the wife. Such aspersions of perfidi-
ousness attributed to the wife, viewed in the context of an educated Indian wife
and judged by Indian conditions and standards would amount to worst form of
insult and cruelty, sufficient by itself to substantiate cruelty in law, warranting the
claim of the wife being allowed. That such allegations made in the written state-
ment or suggested in the course of examination and by way of cross-examina-
tion satisfy the requirement of law has also come to be firmly laid down by this
Court.

To satisfy the requirement of clause (i-a) of sub-section (1) of Section 13 of
the Act, it is not as though the cruel treatment for any particular duration or
period has been statutorily stipulated to be necessary. As to what constitutes the
required mental cruelty for purposes of the said provision, in our view, will not
depend upon the numerical count of such incidents or only on the continuous
course of such conduct, but really go by the intensity, gravity and stigmatic im-
pact of it when meted out even once and the deleterious effect of it on the mental
attitude, necessary for maintaining a conducive matrimonial home. If the taunts,
complaints and reproaches are of ordinary nature only, the courts perhaps need
consider the further question as to whether their continuance or persistence over
a period of time render, what normally would, otherwise, not be so serious an act
to be so injurious and painful as to make the spouse charged with them genu-
inely and reasonably conclude that the maintenance of matrimonial home is not
possible any longer. A conscious and deliberate statement levelled with pun-
gency and that too placed on record, through the written statement, cannot so
lightly be ignored or brushed aside, to be of no consequence merely because it
came to be removed from the record only.

®

373. HINDU SUCCESSION ACT, 1956- Section 15 (2)
Applicability and scope of Section 15 (2) - Law explained.
V. Dandamani Chettiar Vs. Balasubramanian Chettiar (Dead) by L.Rs.
and others
Judgment dt. 8.8.2003 by the Supreme Court in Civil Appeal No. 6626
of 1995, reported in (2003) 6 SCC 633

Held :

Sub-section (2) of Section 15 carves out an exception in case of a female
dying intestate without leaving son, daughter or children of a predeceased son
or daughter. In such a case, the rule prescribed is to find out the source from
which she has inherited the property. If it is inherited from her father or mother, it
would devolve as prescribed under Section 15 (2) (a). If it is inherited by her from
her husband or father-in-law, it would devolve upon the heirs of her husband
under Section 15 (2) (b). The clause enacts that in a case where the property is
inherited by a female from her father or mother, it would devolve not upon the
other heirs, but upon the heirs of her father. This would mean that if there is no
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son or daughter including the children of any predeceased son or daughter then
the property would devolve upon the heirs of her father. Result would be- if the
property is inherited by a female from her father or her mother, neither her hus-
band nor his heirs would get such property, but it would revert back to the heirs of
her father.

o

374. INDIAN PENAL CODE, 1860- Section 149
Common object, determination of- Factors to be seen- Difference be-
tween common object and common intention.
Amzad Ali alias Amzad Kha and others Vs. State of Assam
Judgment dt. 22.7.2003 by the Supreme Court in Criminal Appeals Nos.
993-94 of 2002, reported in (2003) 6 SCC 270

Held :

it is incorrect to claim that prior formation of an unlawful assembly with a
common object is a must and should have been found as a condition precedent
before roping the accused within the fold of Section 149 IPC. No doubt the of-
fence committed must be shown to be immediately connected with the common
object, but whether they had the common object to cause the murder in a given
case would depend and can rightly be decided on the basis of any proved rivalry
between two factions, the nature of weapons used, the manner of attack as well
as all surrounding circumstances. Common object has been always considered
to be different from common intention and that it does not require prior concert
and common meeting of minds before the attack. Common object could develop
eo instanti and being a question of fact it can always be inferred and deduced
from the facts and circumstances of a case projected and proved in a given case.

]

375. INDIAN PENAL CODE, 1860- Section 304-A
Sentence- Degree of callousness-Sentence of fine of Rs. 500/- for an
offence u/s 304-A is disproportionately light- Practice depricated.
State of M.P. Vs. Bhagirath
Reported in 2003 (2) MPHT 520

Held :

After hearing learned Counsel for the parties and after carefully perusing
the record of the Lower Court, | find that the unfortunate accident was the direct
resuit of reckless and negligent driving by the respondent in utter disregard of
the safety of persons on the road, therefore, the sentence of mere fine is grossly
inadequate. It is true that the respondent admitted his guiit but the practice of
imposing disproportionately light sentences merely because the conviction was
on a plea of guilt, is injudicious and is, therefore, to be depricated. | am aware
that prejudice in case of an offence under Section 304-A of IPC is bound more or
less to reflect on the question of culpability of the accused and give rise to false
issues which tend to cloud judicial vision but the task of keeping out the preju-
dice has got to be performed. To decide the question as to whether the sentence
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passed on accused should be enhanced, one has to consider whether the rash
and negligent act of the accused which occasioned the death showed callous-
ness on the part of the respondent as regards the risk which he was exposing. In
this case, an innocent woman who was standing by the side of the road died due
to the callousness on the part of the respondent. Looking to the degree of cal-
lousness which was present in the conduct of the accused, the respondent does
not deserve leniency. In Rattan Singh Vs. State of Punjab (AIR 1980 SC 84) where
the rash and negligent driving of a truck driver resulted in a fatal accident, the
Supreme Court declined to reduce the sentence of two years.

It is true that since the commission of offence a considerable period has
collapsed but it is not sufficient ground to take a lenient view. Normally, in such
cases the maximum sentence of two years imprisonment should be awarded but
looking to the lapse of considerable period of time since the commission of of-
fence and looking to the fact that the accused also suffered some injuries when
his dumber hit not only the deceased but also the truck standing by the side of

the road, a sentence of R.I. for a period of one year will be adequate.
®

376. INTERPRETATION OF STATUTES :
Interpretation of statutes, wills and all written instruments, golden rule
for.
Union of India Vs. Rajiv Kumar
Judgment dt. 18.7.2003 by the Supreme Court in C|V|I Appeals Nos.
5007-08 of 2003, reported in (2003) 6 SCC 516

Held :

The golden rule for construing wills, statutes, and, in fact, all written instru-
ments has been thus stated:

“The grammatical and ordinary sense of the words is to be adhered to
unless that would lead to some absurdity or some repugnance or in-
consistency with the rest of the instrument, in which case the gram-
matical and ordinary sense of the words may be modified, so as to
avoid that absurdity and inconsistency, but no further” (See Grey v.
Person, (1857) 6 HL Cas 61)

The latter part of this “golden rule” must, however, be applied with much
caution. “If”, remarked Jervis, C.J.,

“the precise words used are plain and unambiguous, in our judgment,
we are bound to construe them in their ordinary sense, even though
they do lead, in our view of the case, to an absurdity or manifest injus-
tice. Words may be modified or varied, where their import is doubtful
or obscure. But we assume the functions of legislators when we de-
part from the ordinary meaning of the precise words used, merely be-
cause we see, or fancy we see, an absurdity or manifest injustice from
an adherence to their literal meaning”. [See Abley v. Dale, 138 E R
519 (ER p. 525)].
®
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377. LAND ACQUISITION ACT, 1894- Sections 23 (2) and 28
Award of interest - Award passed on 5-4-1994 after coming into force
of Amendment Act of 1894- Claimant entitled to solatium at the rate of
30% on enhanced compensation and interest.
Ramdas Vs. State of M.P.
Reported in 2003 (3) MPLJ 428

Held :

We will first proceed to deliberate on entitlement of interest under section
23 (1-A) of the Act. it is not disputed at the Bar that notification under section 4
read with section 17 (1) of the Act was brought into existence in the mid of 1975.
Land Acquisition Officer passed the award on 17.8.1977. The Reference Court
passed the award on 5-4-1994. In this factual chronology the question that fails
for adjudication is whether the claimant is entitled to the interest at the rate of
12% per annum at market value of the land from the date of the publication of the
notification. The possession has been taken over orr 21.1.1976. The Constitution
Bench of the Apex Court in the case of K.S. Paripoornan vs. State of Kerala, 1995
AIR SCW, 1004 scanned the transitory provision contained in the amending Act
and expressed the view as under :

“54. If sub-section (1-A) of section 23 is construed in the light of the provi-
sions contained in sub-section (1) of section 30 of the amending Act there is no
escape from the conclusion that section 23 (1-A), by itself, has no application to
proceedings which had commenced prior to the enactment of the amending Act
and the applicability of the said provision to pending proceedings is governed
exclusively by sub-section (1) of section 30 of the amending Act. A perusal of
sub-section (1) of section 30 of the amending Act shows that it divides the pro-
ceedings for acquisition of land which had commenced prior to the date of the
commencement of the amending Act into two categories, proceedings which had
commenced prior to April 30, 1982 and proceedings which had commenced af-
ter April 30, 1982. While clause (a) of section 30 (1) deals with proceedings
which had commenced prior to April 30, 1982, clause (b) deals with proceedings
which commenced after 30, 1982. By virtue of clause (a) of section 23 (1-A) has
been made applicable to proceedings which had commenced prior to April 30,
1982 if no award had been made by the Collector in those proceedings before
April 30, 1982. It covers (a) proceedings which were pending before the Collec-
tor on April 30, 1382 wherein award was made after April 30, 1982 but before the
date of the commencement of the amending Act, and (b) such proceedings
wherein award was made by the Collector after the date of the commencement
of the amending Act. Similarly section 30 (1) (b) covers (a) proceeding which
had commenced after April 30, 1982 wherein award was made prior to the com-
mencement of the amending Act, and (b) such proceedings wherein award was
made after the commencement of the amending Act. It would thus appear that
both the clauses [(a) and (b)] of sub-section (1) of section 30 cover proceedings
for acquisition which were pending on the date of the commencement of the
amending Act and to which the provisions of section 23 (1-A) have been made
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applicable by virtue of section 30 (1). If section 23 (1-A) independently of section
30 (1) is applicable to all proceedings which were pending on the date of the
commencement of the amending Act clauses (a) and (b) of section 30 (1) would
have been confined to proceedings which had commenced prior to the com-
mencement of the amending Act and had concluded before such commence-
ment because by virtue of section 15 the provisions of section 23 (1-A) would
have been applicable to proceedings pending before the Collector on the date of
commencement to the amending Act. There was no need to so phrase section
30 (1) as to apply the provisions of section 23 (1-A) to proceedings which were
pending before the Collector on the date of the commencement of the amending
Act. This only indicates that but for the provisions contained in section 30 (1).
Section 23 (1-A) would not have been applicable to proceedings pending before
the Collector on the date of commencement of the amending Act.

55. Merely because sub-section (1) of section 30 only refers to award made
by the Collector while sub-section (2) of section 30 also refers to an award made
by the court as well as the order passed ty the High Court or the Supreme Court
in appeal against such award does not mean that section 23 (1-A) was intended
to have application to all proceedings which were pending before the Civil Court
on the date of the commencement of the amending Act. The difference in the
phraseology in sub-sections (1) and (2) of section 30 only indicates the limited
nature of the retrospecitivity that has been given to provisions contained in sec-
tion 23 (1-A) under section 30 (1) as compared to that given to the provisions of
sections 23 (2) and 28 under section 30 (2). The limited scope of the retrospectivity
that has been conferred in respect of section 23 (1-A) under sub-section (1) of
section 30 does not lend support to the contention that the scope of such
retrospectivity should be enlarged by reading such further retrospectivity into the
provisions of section 23 (1-A). For the reasons aforementioned we are of the
view that in relation to proceedings which were initiated prior to the date of the
commencement of the amending Act section 23 (1-A) would be applicable only
to those which fall within the ambit of clauses (a) and (b) of sub-section (1) of
section 30 of the amending Act.

®

378. LAND REVENUE CODE, 1959 (M.P.)- Section 109 and 110
Mutation entry in revenue records- Such entries are for fiscal purposes
and do not confer any title.
Manik Lal and others Vs. Rajaram and another
Reported in 2003 (3) MPHT 29
Held :

The Apex Court in State of U.P. Vs. Amar Singh and others [(1997) 1 SCC

734] has also considered the question whether by mutation the party will get
right or not, and held :-

‘It is settled law that mutation entries are only for the purpose of ena-

bling the State to collect the land revenue from the person in posses-

sion but it does not confer any title to the land. The title would be de-
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rived from an instrument executed by the owner in favour of an alinee
as per the Stamp Act and registered under the Registration Act.”

The Apex Court in Durga Das Vs. Collector and others [(1996) 5 SCC 618]
considered that the entries in the revenue record do not confer any title to the
property, wherein it was held that :-

“Mutation entries do not confer any title to the property. It is only an
entry for collection of the land revenue from the person in possession.
The title to the property should be on the basis of the title they ac-
quired to the land and not by mutation entries.”]

)

379. LAND REVENUE CODE, 1959 (M.P.) Section 170-B
Transfer of land by a person of a ScheduledTribe to a person of Sched-
uied Tribe-Transaction is convered by Section 170-B.
Bhaiji Vs. Sub Divisional Officer & Ors.
Reported in 2003 (i) MPJR 1

Held :

An affiuent shrewd tribal may indulge into exploiting his fellow beings. Possi-
bility cannot be ruled out where a non-tribal may manage to have land trans-
ferred apparently but not in reality in the name of a tribat and taking advantage of
his status affluence or any other means, conferring him with capacity to exploit,
may till the land to his own advantage depriving the aboriginal tribal from the
benefits of the land settled by the State with him. All such cases are taken care
of by Section 170-B. The purpose of enacting Section 170-B of the Code is very
wide. The object sought to be achieved, as its drafting indicates, is to gather and
make available all statistics with the State officials so as to find out how much
land belonging to aboriginal tribals is in possession of any one of whom it doesg
not belong as on the cut off date. The information having been collected the
enquiry under sub-Section (3) shall be directed towards finding out the nature of
transaction resuiting into transfer of land-whether such transaction of transfer
has resulted in the aboriginal tribal having been defrauded of his legitimate right
in the land ? Sub-Sections (1), (2) and (3) and enacted in 1980 have to be read
as part of one whole scheme. if the submission of Shri Gambhir is correct then
the object of enquiry under sub-Section (3) would have been to find out if such
transaction of transfer has resulted in an aboriginal tribal having been defrauded
of his legitimate right by person not belonging to aboriginal tribe. But that is not
s0. Nowhere in the entire scheme of sub-Sections (1), (2) and (3) of Section 170-
B as enacted in 1980, there is the least indication of confining the applicability of
the provision to such transactions of transfer as were entered into by a member
of oboriginal tribe in favour of a member not belonging to aboriginal tribe. No
exception has been enacted by the Legislature so as to exclude from the proview
of Section 170-B transactions of transfer between two persons both of whom are
members of aboriginal tribes. Had it been so, the Legislature would have specifi-
cally said so. The language of the Section as drafted in 1980 is clear and unam-
biguous and does not admit of any doubt so far as this aspect is concerned.

o
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380. LIMITATION ACT, 1963- Generally
Limitation- Computation of the period of limitation- guiding principles-
Expression ‘sixty days from the date of the order’ as used in Section
48-AA of Advocates Act, 1961- Meaning of in relation to computation
of period of limitation.
D. Saibaba Vs. Bar Council of India and another
Judgment dt. 6-5-2003 by the Supreme Court in W.P.(C) No. 528 of
2002, reported in (2003) 6 SCC 186

Held :

So far as the commencement of the period of limitation for filing the review
petition is concerned we are clearly of the opinion that the expression “the date
of that order” as occurring in Section 48-AA has to be construed as meaning the
date of communication or knowledge of the order to the review petitioner. Where
the law provides a remedy to a person, the provision has to be so construed in
case of ambiguity as to make the availing of the remedy practical and the exer-
cise of power conferred on the authority meaningful and effective. A construction
which would render the provision nugatory ought to be avoided. True, the proc-
ess of interpretation cannot be utilized for implanting a heart into a dead provi-
sion : however, the power to construe a provision of law can always be so exer-
cised as to give throb to a sinking heart.

In Raj Kumar Dey v. Tarapada Dey, (1987) 4 SCC 398 this Court pressed
into service two legal maxims guiding and assisting the court while resolving an
issue as to calculation of the period of limitation prescribed, namely, (i) the law
does not compel a man to do that which he could not possibly perform, and (ii)
an act of the court shall prejudice no man. These principles support the view
taken by us hereinabove. Any view to the contrary would lead to an absurdity
and anomaly. An order may be passed without the knowledge of anyone except
its author, may be kept in the file and consigned to the record room or the file
may lie unattended, unwittingly or by carelessness. In either case, the remedy
against the order would be lost by limitation though the person aggrieved or
affected does not even know what order has been passed. Such an interpreta-
tion cannot be countenanced.

How can a person concerned or a person aggrieved be expected to exer-
cise the right of review conferred by the provision unless the order is communi-
cated to or is known to him either actually or constructively? The words “the date
of that order”, therefore, mean and must be construed as meaning the date of
communication or knowledge, actual or constructive, of the order sought to be

reviewed.
[

381. MOTOR VEHICLES ACT, 1939- Sections 110-A and 110-B
Negligence (contributory) on the part of driver (deceased)- Whether
employer can be held vicariously liable in torts for damages under
M.V. Act- Held, No.
Tamil Nadu State Transport Corporation, Tanjore Rep. by its MD Vs.
Natrajan and others
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Judgment dt. 6.5.2003 by the Supreme Court in Civil Appeal No. 3991
of 2003, reported. in (2003) 6 SCC 137

Held :

From the facts of the case and nature of the claim stated above, we find
absolutely no justification in law for the Division Bench of the Madras High Court
in its impugned order imposing liability to the extent of 50% on the appellant
Corporation. The Division Bench of the High Court completely overlooked that
the claimant himself was the driver of the corporation bus and was found negli-
gent to the extent of 50% for causing accident. In view of the above finding of
contributory negligence on the part of the claimant as driver of the corporation
bus, the Corporation as an employer cannot be held to be vicariously liable for
the negligence of the claimant himself. The claim petition did not make the Cor-
poration a party to the claim obviously because the claimant exercised option of
approaching the Claims Tribunal under the Motor Vehicles Act against the owner
and insurer of the private bus. He did not file any claim under the Workmen’s
Compensation Act against the employer. Since the Corporation was not at fault
and the accident was caused because of the contributory negligence of the driv-
ers of both the buses, the Corporation could not be held liable under the provi-
sions of the Motor Vehicles Act.

o

382. MOTOR VEHICLES ACT, 1988- Section 147
Third party risk- Comprehensive Insurance Policy only covers person
or classes of persons specified in policy.
Ramashray Singh Vs. New India Assurance Co. Ltd. and others
Reported in AIR 2003 SC 2877

Held :

The appellant’s final submission was that as the policy was a comprehen-
sive one, it would cover all risks including the death of the Khalasi. The submis-
sion is unacceptable. An insurance policy only covers the person or classes of
persons specified in the policy. A comprehensive policy merely means that the
loss sustained by such person/persons will be payable up to the insured amount
irrespective of the actual loss suffered. (See New India Insurance Co. Ltd. v. J.M.
Jaya 2002 (2) SCC.278; Colinvaux’s Law of Insurance (7th Edition) pp. 93-94).

°

383. MOTOR VEHICLES ACT, 1988- Section 149 (2) (a) (ii)
Damage to vehicle due to accidental fire- Driver not holding valid driv-
ing licence- Accident not due to fault of driver--Held, insurance Com-
pany cannot repudiate its liability for damages.
Jitendra Kumar Vs. Oriental Insurance Co. Ltd. and another
Judgment dt. 17.7.2003 by the Supreme Court in Civil Appeal No. 4647
of 2003, reported in (2003) 6 SCC 420

Held :
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The question then is : can the Insurance Company repudiate a claim made
by the owner of the vehicle which is duly insured with the Company, solely on the
ground that the driver of the vehicle who had nothing to do with the accident did
not hold a valid licence? The answer to this question, in our opinion, should be in
the negative. Section 149 of the Motor Vehicles Act, 1988 on which reliance was
placed by the State Commission, in our opinion, does not come to the aid of the
Insurance Company in repudiating a claim where the driver of the vehicle had
not contributed in any manner to the accident. Section 149 (2) (a) (ii) of the Motor
Vehicles Act empowers the Insurance Company to repudiate a claim wherein the
vehicle in question is damaged due to an accident to which driver of the vehicle
who does not hold a valid driving licence is responsible in any manner. It does
not empower the Insurance Company to repudiate a claim for damages which
has occurred due to acts to which the driver has not, in any manner, contributed
i.e. damages incurred due to reasons other than the act of the driver.

We notice that in the impugned order the National Commission has placed
reliance on the judgment of this Court in the case of New India Assurance Co. Vs.
Kamla, (2001) 4 SCC 342 which, in our opinion, has no bearing on this aspect of
the case in hand. This Court in the said case held that the take driving licence
when renewed genuinely, does not acquire the validity of a genuine licence. There
can be no dispute on this proposition of law. But then the judgment of this Court
in the case of New India Assurance Co. does not go to the extent of laying does
a law which empowers the Insurance Company to repudiate any and every claim
of the insured (appellant) merely because he had engaged a driver who did not
have a valid licence. In the instant case, it is the case of the parties that the fire
in question which caused damage to the vehicle occurred due to mechanical
failure and not due to any fault or act, or omission of the driver. Therefore, in our
considered opinion the Insurance Company could not have repudiated the claim

of the appellant.
®

384. MOTOR VEHICLES ACT, 1988- Section 166

“Compensation”- Meaning and connotation of- Just compensation,

what amounts to- Law explained.

Divisional Controller, KSRTC Vs. Mahadeva Shetty and another

Judgment dated 31.07.2003, by the Supreme Court in Civil Appeal No.

5453 of 2003, reported in (2003) 7 SCC 197

Held :

The term "compensation” as stated in the Oxford Dictionary, signifies that
which is given in recompense, an equivalent rendered. “Damages” on the other
hand constitute the sum of money claimed or adjudged to be paid in compensa-
tion for loss or injury sustained, the value estimated in money, of something lost
or withheld. The term “compensation” etymologically suggests the image of bal-
ancing one thing against another; its primary signification is equivalence, and
the secondary and more common meaning is something given or obtained as an
equivalent. Pecuniary damages are to be valued on the basis of “full compensa-
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tion”. That concept was first stated by Lord Blackburn in Livingstone v. Rawyards
Coal Co (1980) 5AC 25.

It has to be kept in view that the Tribunal constituted under the Act as pro-
vided in Section 168 is required to make an award determining the amount of
compensation which to it appears to be “just®. It has to be borne in mind that
compensation for loss of limbs or life can hardly be weighed in golden scales.
Bodily injury is nothing but a deprivation which éntitles the claimant to damages.
The quantum of damages fixed should be in accordance with the injury. An injury
may bring about many consequences like loss of earning capacity, foss of men-
tal pleasure and many such consequential logses. A person becomes entitled to
damages for mental and physical loss, his or her life may have been shortened
or that he or she cannot enjoy life, which has been curtailed because of physical
handicap. The normal expectation of life is impaired. But at the same time it has
to be borne in mind that the compensation is not expected to be a windfall for the
victim. Statutory provisions clearly inditate that the compensation must be “just”
and it cannot be a bonanza; not a source of profit but the same should not be a
pittance. The courts and tribunals have a duty to weigh the various factors and
quantify the amount of compensation, which should be just. What would be “just”
compensation is a vexed question. There can be no golden rule applicable to all
cases for measuring the value of human life or a limb. Measure of damages
cannot be arrived at by precise mathematical calculations. It would depend upon
the particular facts and circumstances, and attending peculiar or special fea-
tures, if any. Every method or mode adopted for assessing compensation has to
be considered in the background of “just” compensation which is the pivotal con-
sideration. Though by use of the expression “which appears to it to be just’, a
wide discretion is vested in the Tribunal, the determination has to be rational, to
be done by a judicious approach and not the outcome of whims, wild guesses
and arbitrariness. The expression -“just” denotes equitability, fairness and rea-
sonableness, and non-arbitrariness. If it is not so, it cannot be just. (See Helen C.
Rebello v. Maharashtra SRTC, (1999) 1 SCC 90.

This Court in R.D. Hattangadi v. Pest Control (India) (P) Ltd., (1995) 1 SCC
551 laying the principles posited : (SCC p. 556, para 9)

“9. Broadly speaking while fixing an amount of compensation payable
to a victim of an accident, the damages have to be assessed sepa-
rately as pecuniary damages and special damages. Pecuniary dam-
ages are those which the victim has actually incurred and which are
capable of being calculated in terms of money; whereas non-pecuni-
ary damages are those which are incapable of being assessed by ar-
ithmetical calculations. In order to appreciate two concepts pecuniary
damages may include expenses incurred by the claimant: (i) medical
attendance; (i) loss of earning of profit up to the date of trial; (iii) other
material loss. So far as non-pecuniary damages are concerned, they
may include (i) damages for mental and: physical shock, pain and suf-
fering, already suffered or likely to be suffered in future; (ii) damages
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to compensate for the loss of amenities of life which may include a
variety of matters i.e. on account of injury the claimant may not be
able to walk, run or sit; (iii) damages for the loss of expectation of life
i.e. on account of injury the normal longevity of the person concerned
is shortened; (iv) inconvenience, hardship, discomfort, disappointment,

frustration and mental stress in life
°

385. MOTOR VEHICLES ACT, 1988- Section 170 (b)
Insurance Company’s right to contest claim on all or any of the grounds-
Owner and driver not filingWS and failing to contest- Sufficient to grant
permission u/s 170 (b).
United India insurance Co. Ltd. Vs. Jyotsnaben Sudhlrbhal Patel and
others
Judgment dated 11.08.2003 by the Supreme Court in Civil Appeal No.
6295 of 2003, reported in (2003) 7 SCC 212

Held :

In view of the aforesaid decisions on the point and on a consideration of the
relevant provisions under the Motor Vehicles Act, it is plain and clear that the
insurance company can contest the claim preferred before the Tribunal only on
the statutory grounds prescribed under Section 149 (2) of the Act, but, if there is
a collusion between the person making the claim and the person resisting the
claim or if the person against whom the claim is made has failed to contest the
claim, the insurance company can step in and seek permission of the Tribunal
and make a prayer for getting itself impeded as a party to the proceeding and the
insurer so impleaded can then contest the proceeding on grounds other than the
grounds enumerated in sub-section (2) of Section 149 of the Act. This is an ena-
bling provision in the event of a collusion between the claimant and the insured
or the tortfeasor.

In the instant case, the Insurance Company was impleaded as the third
respondent. The driver and owner of the vehicle, though appeared before the
Tribunal, did not contest the proceedings. They did not file the written statement
nor did they choose to give evidence before the Tribunal. Admittedly, the appel-
lant filed an application under Section 170 of the Act seeking permission of the
Tribunal to contest the proceedings giving the necessary details. The award
passed by the Tribunal also evidently shows that pursuant to this permission, the
counsel for the appellant Insurance Company cross-examined the withesses pro-
duced by the claimant to prove the negligence of the offending vehicle. Unfortu-
nately, however, the Tribunal, while passing its orders on the petition filed under
Section 170 of the Act only stated that the prayer was granted, though the man-
date of Section 170 (b) of the Motor Vehicles Act states that the Tribunal while
passing an order shall record its reasons. This Court in Shankarayya case had
emphasised this aspect. But it is very much evident in this case that the driver
and the owner of the motor vehicle did not file the written statement and failed to
contest the proceedings. The Tribunal could have merely recorded that fact while
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allowing the application. In a situation contemplated by clause (b) of Section
170, nothing more was required than recording that indisputable fact.
®

386. M.P. CO-OPERATIVE SOCIETIES ACT, 1961- Section 85
Order passed by Registrar, Co-operative Societies is deemed to be a
decree of Civil Court-Civil Court can execute such order on a certifi-
cate issued by the Registrar.
M.D. Bopche and another Vs. Darshan Agarwal
Reported in 2003 (3) MPHT 91

Held :

It is contended on behalf of the petitioners that the order of the Registrar
cannot be executed by a Civil Court as that order is only deemed to be a decree
of the Civil Court and is to be executed in the same manner as a decree of such
Court but there no specific provision that such order shall be executable by the
Civil Court. Reliance is placed on the decision reported in Khayaliram Vs. Ved
Prakash 1987 (I} MPWN 143. The full facts of this decision are not given in the
Note. It is found that in that case the application for execution was direcily filed
before the Civil Court without the certificate of the Registrar and then it was heid
that the Civil Court cannot sue motu assume jurisdiction on the basis of an appli-
cation for execution filed to it directly by a decree-holder. in the present case, the
execution proceedings before the Civil Court have commenced on the basis of
the certificate issued by the Registrar. Therefore, it shall be executed in the same
manner as a decree of such Court. Section 85 (a) of the Act clearly states that
- the order is to be deemed to be a decree of a Civil Court and shall be executed
in the same manner as “a decree of such Court” Therefore, for all intents and
purposes certificate of the Registrar is to be treated as a decree of the Civil
Court and it is to be executed as such. In this view of the matter Civil Court has
the jurisdiction to execute the decree. That is clarified in Section 55 (2) of the
Rules. According to this rule the decree-holder shali state whether he desires “to
execute the award by a Civil Court under clause (a) of Section 85”. This rule
clearly gives a clue to the meaning of Section 85 (a) of the Act. The Executing
Court has rightly held that it has jurisdiction to execute the order of the Registrar
on a certificate granted by him as a decree of the Civil Court. The Executing
Court has relied upon order dated 7-9-1988 in Misc. Petition No. 1928 of 1988 in
which it has been held that the Civil Court has jurisdiction to execute all awards
passed under the Act as the decree of the Civil Court. This is an order of the
Division Bench of this Court and therefore, it is entitled to carry more weight than
the decision referred above.

[
387. MUNICIPAL CORPORATION ACT, 1956 (M.P.)- Section 132

Property Tax- Imposition of- Scheme of the Act-Law explained.

M.P. Co-operative Housing Society & Anr. Vs. State & Ors.

Reported in 2003 (l) MPJR 82
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Held :

Sub section 1 of Section 132 of the Act, 1956 provides that Corporation
shall, subject to any general or special order which the State Government may
make in this behalf, impose in the whole or in any part of the Municipal Area,
property tax subject to provisions of Section 135, 136 and 138 of the Act. Sec-
tion 133 of the Act provides imposition of taxes and fees. The Corporation is
empowered to impose tax & fees by a resolution, at the time of final adoption of
the budget estimates for the next financial year, subject to the provisions of this
Act and subject to such limitations and conditions as may be prescribed by the
State Government in this behalf. Section 134 deals with recovery of taxes. Sec-
tion 135 deals with imposition of property tax. The property tax shall be charged
and levied at the rate not less than six percent and not more than ten percent of
the Annual Letting Value, as may be determined by the Corporation for each
financial year. Section 136 deals with the exemptions from the payment of prop-
erty tax. Section 138 has been substituted by M.P. Act 18 of 1997 w.e.f.21.4.1997
and entirely new provisions have been made. Section 138 deals with determina-
tion of Annual Letting Value of land or building. The annual letting value of any
building or land, whether revenue paying or not, shall be determined as per the
resolution of the Corporation adopted in this behalf, on the basis of per square
foot of the built up area of a building or per square foot of land, as the case may
be, taking into consideration the area in which the building or land is situate, its
location, situation purpose for which it is used, its capacity for profitable user,
quality of construction of the building and other relevant factors and subject to
such rules, as may be made by the State Government in this behalf. The State
Government has framed the Rules under Section 37 and 73 read with Section
433 of the Act of 1956 called M.P. Municipalities (The Conduct of Business of the
Mayor in Council/President in Council and the Powers and Functions of the Au-
thorities) Rules, 1998.

®

388. N.D.P.S. ACT, 1985-Sec. 53 (2)

(i) Excise Sub- Inspector is not a Police Officer for purpose of the
Act- Confession recorded by such Inspector admissible in evi-
dence. :

(i) Word ‘Possession’- Meaning and connotation of.
Prakash Pawar Vs. State of M.P.
Reported in 2003 (II) MPJR 247

Held :

The confessional statements of accused Prakash are Ex. P-14 and Ex. P-
19 and the statement of accused Ashok is Ex.P-18 These have been proved by
Ajay Shankar Tiwari (PW.11), Excise Sub-Inspéctor, who had recorded these
statements. He is authorized to investigate the case as per Section 53 (2) of the
Act. It has been held by the Supreme Court in Raj Kumar Karwal Vs. Union of
India, AIR 1991 SC 45 that Section 25 of the Evidence Act which engrafts a whole-
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some protection must not be construed in a narrow or technical sense but must
be understood in broad and popular sense. But at the same time it cannot be
construed in so wide a sense as to include persons on whom only some of the
powers exercised by the police are conferred. The important attribute of police
power is not only the power to investigate into the commission of cognizable
offence but also the power to prosecute the offender by filing a report or a charge-
sheet under S. 173 of the Code. Unless an officer is invested under any special
law with the powers of investigation under the Code, including the power to sub-
mit a report under S. 173, he cannot be described to be a ‘Police Officer’ under
S. 25, Evidence Act. The officer, other than a police officer, invested under S. 53
of the N.D.P.S. Act, 1985 with powers of an officer-in-charge of a police station is
not entitled to exercise ‘all’ the powers under Chapter Xll of the Criminal P.C.
including the power to submit a report or charge-sheet under S. 173 of the Crimi-
nal P.C. that being so, such officer is not a pohce officer’ within the meaning of
S. 25 of Evidence Act..

The ‘ganja’ after its arrival at Jabalpur was in the custody of Parcel Office of
the Railways as its carrier in its capacity as bailee. The accused persons came
to the Parcel Office to take the delivery on the basis of the Railway Receipt Ex.-
P-29 endorsed in favour of accused Prakash. The accused persons were thus
having the dominion or control over ganja. They had right to claim its delivery
and therefore in legal paralance they were in constructive possession of the ganja.
The Parcel Office had its “custody” or “detention” or “detentio” as it was called
under Roman Law. Savigny said that possession consisted of two ingredients,
‘corpus possessionis’, effective control, and‘animus domini’, the intention to hold
as owner. The persons having right to immediate possession is frequently re-
ferred to in English law as being the possessor. Salmond also says corporeal
possession is “the continuing excise of a claim to the exclusive use of it”. That is
corpus ‘and animus. ‘Possession’ has aiso been described as “to have and to
hold”. It embraces the conception of right as well as that of physical control. it is
used in the sense to “own” or “entitied to”. It means “the state of owning of having
in one’s hands of power”. This is also called ‘possession in law'. It can be ‘con-
structive’. Possession is a polymprphous term Wthh may have different mean-

ing in different contexts.
®

389. PARTNERSHIP ACT, 1932- Section 32 (3) and 72
Partnership, nature of- Llablhty of a retiring partner vis-a-vis credi-
tors- Law explained.
Syndicate Bank Vs. R.S.R. Engineering Works and others
Judgment dt. 9.5.2003 by the Supeme Court in Civil Appeal No. 1337 of
1997, reported in (2003) 6 SCC 265

Held :

There is no a priori presumption to the effect that the creditors of a firm do,
on the retirement of a partner, enter into an agreement to discharge him from
liability. An adoption by the creditor of the new firm as his debtor does not by any
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means necessarily deprive him of his rights against the old firm especially when
the creditor is not a party to the arrangement and then there is not fresh agree-
ment between the creditor and the newly constituted firm. After the creditor has
taken a new security for a debt from a continuing partner, it may be a strong
evidence of an intention to look at only the continuing partner for the payment
due from the firm.

It is also important to note that it has long been recognised that partnership
is not a species of joint tenancy and that, in the absence of some contrary agree-
ment, there is no survivorship as between partners, at least so far as it concerns

their beneficial interests in the partnership assets.
o

390. PREVENTION OF FOOD ADULTERATION ACT, 1954- Section 7 (i),
16 (1) (a) and 20
The words “Local Authority” deleted from Section 20 by Amending
Act No. 34 of 1976- Effect- Food Inspector’s power to file complaint«
not affected.
Viman Singh Vs. State of M.P. and another
Reported in 2003 (3) MPHT 3 (NOC)

Held :

Now the applicant has mainly challenged the competence of Food Inspec-
tor Shri G.K. Verma (P.W.1) on the strength of a judgment of this Court, Munici-
pal Council, Balaghat Vs. Bhaduram, reported as 1996 (1) Prevention of Food
Adulteration Cases 318, which says that after amendment of Section 20 of the
Act (By Act No. 34 of 1976), with effect from 1.4.1976, the word ‘Local Authority’
was deleted and therefore, the Municipal Council had no authority to file a com-
plaint.

However, it appears that an earlier decision of this Court, Kishanlal Vs.
Municipal Corporation, Jabalpur, reported as 1980 (ll) Prevention of Food Adul-
teration Cases Page 36, was not brought to the notice of the Court. This judg-
ment, on the other hand, says that it is not a Municipal Corporation but a Food
Inspector who files a complaint under the powers directly derived from the State
Govt. The judgment also says that “Food Inspector Shri Pathak even assuming
that he had no authority, which in fact he had, could institute the prosecution in

his capacity as a private purchaser, as has been rightly held by the Trial Court....

Thus as per ratio of this judgment, Amendment Act No. 34/76 makes no
dent on the Food Inspector’s power which is derived directly from the State Govt.
under a notification issued by it.

In the instant case also, Food Inspector G.P. Verma (PW.1) in Para 1 of his
statement has deposed to have been appointed as per notification (Ex. P-1) by
the State Govt. and had been given the territorial jurisdiction of Municipal Corpo-
ration, Bhopal. Thus, there is no ambiguity in respect of his competence to file

complaint against the applicant.
e
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391. SERVICE LAW :
Compuisory retirement with retrospective date- It is against service
jurisprudence- Law explained.
Raja Ram Singh Vs. State of M.P. and others
Reported in 2003 (3) MPLJ 501

Held :

Upon hearing learned counsel for the parties, it is unmistakably clear that
the order Annexure P-1 passed by the Director, Treasury & Accounts and the
consequential order Annexure P-2 passed by the Treasury Officer imposing pen-
alty of compulsory retirement by giving retrospective effect from 19-12-1986 is
arbitrary and is contrary to the service jurisprudence. The Supreme Court in the
case of R. Jeevaratnam vs. State of Madras AIR 1966 SC 951 has held that an
order of dismissal with retrospective effect is in substance an order of dismissal
as from the date of the order with the superadded direction that the order should
operate retrospectively from an anterior date. The impugned order is paipably
ilegal and is product of exercise of power without jurisdiction. The order has
been issued on 8-9-2000. it can not take effect retrospectively.

)

392. SERVICE LAW :
Date of birth, correction of- Law explained.
State of U.P. and others Vs. Gulaichi (Smt)
Judgment dt. 25.7.2003 by the Supreme Court in Civil Appeal No. 5207
of 2003, reported in (2003) 6 SCC 483

Held :

Normally, in public service, with entering into the service, even the date of
exit, which is said as the date of superannuation or retirement, is also fixed. That
is why the date of birth is recorded in the relevant register or service-book, relat-
ing to the individual concerned. This is the practice prevalent in all services,
because every service has fixed the age of retirement, it is necessary to main-
tain the date of birth in the service records. But, of late a trend can be noticed,
that many public servants, on the eve of their retirement raise a dispute about
their records, by either invoking the jurisdiction of the High Court under Article
226 of the Constitution of india or by filing applications before the Administrative
Tribunals concerned, or even filing suits for adjudication as to whether the dates
of birth recorded were correct or not.

An application for correction of the date of birth should not be dealt with by
the courts, Tribunals or the High Court keeping in view only the public servant
concerned. It need not be pointed out that any such direction for correction of the
date of birth of the public servant concerned has a chain reaction, inasmuch as
others waiting for years, below him for their respective promotions are affected in
this process. Some are likely to suffer irreparable injury, inasmuch as, because
of the correction of the date of birth, the officer concerned, continues in office, in
some cases for years, within which time many officers who are below him in
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seniority waiting for their promotion, may lose the promotion forever. Cases are
not unknown when a person accepts appointment keeping in view the date of
retirement of his immediate senior. This is certainly an important and relevant
aspect, which cannot be lost sight of by the court or the Tribunal while examining
the grievance of a public servant in respect of correction of his date of birth. As
such, unless a clear case on the basis of materials which can be held to be
conclusive in nature, is made out by the respondent and that too within a reason-
able time as provided in the rules governing the service, the court or the Tribunal
should not issue a direction or make a declaration on the basis of materials which
make such claim only plausible. Before any such direction is issued or declara-
tion made, the court or the Tribunal must be fully satisfied that there has been
real injustice to the person concerned and his claim for correction of the date of
birth has been made in accordance With the procedure preseribed, and within
the time fixed by any rule or order. If no rule or order has been framed or made,
prescribing the period within which such application has to be filed, then such
application must be within at least a reasonable time. The applicant has to pro-
duce the evidence in support of such claim, which may amount to irrefutable
proof relating to his date of birth. Whenever any such question arises, the onus is
on the applicant, to prove about the wrong recording of his date of birth, in his
service-book. In many cases it is a part of the strategy on the part of such public
servants to approach the court or the Tribunal on the eve of their retirement,
questioning the correctness of the entries in respect of their date of birth in the
service-books. By this process, it has come to the notice of this Court that in
many cases, even if ultimately their applications are dismissed, by virtue of in-
terim orders, they continue for months, after the date of superannuation. The
court or the Tribunal must, therefore, be slow in granting an interim relief or con-
tinuation in service, unless prima facie evidence of unimpeachable character is
produced because if the public servant succeeds, he can always be compen-
sated, but if he fails, he would have enjoyed undeserved benefit of extended

service and thereby caused injustice to his immediate junior.
®

393. SERVICE LAW :
Departmental Enquiry- Findings of fact recorded by enquiry officer-
Scope of interference by Court.
Sanjay Kumar Gupta Vs. General Manager, New India Assurance Com-
pany Limited
Reported in 2003 (3) MPLJ 543
Held :

It is well settled that the Court cannot interfere with the findings of fact re-
corded by the enquiry officer if these are not perverse. It cannot be said that the
findings in the present case are based on “no evidence” or no reasonable person
could have reached these findings. In Syed Rahimuddin vs. Director General,
‘C.S.LR., AIR 2001 SC 2418 it has been held by the Supreme Court that the con-
clusion or findings of fact arrived at in a departmental inquiry can be interfered
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with by the Court only when there was no materials for conclusion or when: on
the materials the conclusion could not be that of a reasonable man. It has been
reiterated in Lalit Popli Vs. Canara Bank, (2003) 3 SCC 583 that if there is some
evidence to reasonably support the conclusion of the inquiring authority, it is not
the function of the Court to review the evidence and to arrive at its own inde-
pendent finding. The inquiring authority is the sole judge of the fact so long as
there is some legal evidence to substantiate the finding and the adequacy or
reliability of the evidence is not a matter which can be permitted to be canvassed

before the Court in writ proceedings.
o

394. SERVICE LAW :
M.P. Government Servants (Temporary and Quasi-Permanent Serwce)
Rules, 1960- Rule 3
Applicability- Advantage avallable, If conditions in Clause (|) and
Clause (ii) of Rule 3 satisfied.
Ashok Kumar Vishwakarma vs. State of M.P. and others
Reported in 2003 (3) MPLJ 498

Held :

The learned counsel for both the sides have been heard. Rule 3 of the M.P.
Government Servants (Temporary and Quasi-Permanent Servuce) rules, 1960
(hereinafter to referred to as the Rules) . is as under :-

“Rule 3 : A Government servant shall be deemed to be in quasi-permvanent serv-
ice;
(i} it he has been in temporary service in the same service or post con-
tinuously for more than three years; and

(ii) if the appointing authority being satisfied as to his suitability in respect
of age, qualifications, work and character for employment in a quasi-
permanent capacity, has issued a declaration to that effect, in accord-
ance with such instructions as the Governor issue from time to time.”

In the present case the petitioner has no doubt completed three years tem-
porary service but no declaration as to his suitability for that post has been is-
sued as envisaged in clause (ii) of rule 3 of the Rules. The petitioner can advan-
tage of this rule if both conditions in clauses (i) and (ii) of rule 3 of the Rules were
satisfied. He does not satisfy the requirement of clause (ii) of rule of the Rules.
Rule 3A Rules is not attracted in the present case as of the petitioner has not
completed five years of temporary service. In view of this factual scenario the
petitioner could not be treated to be in quasi-permanent service.

@

395. SERVICE LAW :
Residence- Residence within a district/rural areas not a valid basis for
classification for the purpose of public employment.
Savitri Singh Vs. State of M.P. & Ors.
Reported in 2003 () MPJR 233
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Held :

After hearing the learned counsel for both the sides, this Court is of the
opinion that the view taken by the Commissioner, Rewa, on the basis of the
circular of the State Government, is illegal. Recently in Kailash Chand Sharma
Vs. State of Rajasthan, AIR 2002 SC 2877 it has been held by the Supreme Court
that residence within a District or rural areas of that District could not be a valid
basis for classification for the purpose of public employment. The argument in
favour of such regervation which has the overtones of parochialism is liable to be
rejected on the plain terms of Art. 16 (2) and in the light of Art: 16 (3). An argu-
ment of this nature files in the face of the peremptory language of Art. 16 (2) and
runs counter to our constitutional ethos founded on unity and integrity of the
nation. Residence by itself- be it be within a State, region. District or lesser area
within a District-cannot be a ground to accord preferential teratment or reserva-
tion save as provided in Art. 16 (3). It is not possible to compartmentalise the
State into districts with a view to offer employment to the residents of that District

on a preferential basis.
]

396. SERVICE LAW :
Strikes- Right to strike not a fundamental right-There is no legal, statu-
tory, equitable or moral right to go on strike.
T.K. Rangarajan Vs. Government of T.N. and others
Judgment dt. 6.8.2003 by the Supreme Court in Civil Appeal No. 5556
of 2003, reported in (2003) 6 SCC 581

Held :

Law on this subject is well settied and it has been repeatedly held by this
Court that the employees have no fundamental right to resort to strike. In
Kameshwar Prasad v. State of Bihar, AIR 1962 SC 1166 this Court (Constitution
Bench) held that the rule insofar as it prohibited strikes was valid since there is
no fundamental right to resort to strike.

There is no statutory provision empowering the employees to go on strike.

Apart from statutory rights, government employees cannot claim that they
can take the society at ransom by going on strike. Even if there is injustice to
some extent, as presumed by such employees, in a democratic welfare State,
they have to resort to the machinery provided under different statutory provi-
sions for redressal of their grievances. Strike as a weapon*is mostly misused
which results in chaos and total maladministration. Strike affects the society as a
whole and particularly when two lakh employees go on strike en masse, the
entire administration comes to a grinding halt. In the case of strike by a teacher,
the entire educational system suffers; many students are prevented from ap-
pearing in their exams which ultimately affects their whole career. In case of
strike by doctors, innocent patients suffer; in case of strike by employees of trans-
port services, entire movement of the society comes to a standstill; business is
adversely affected and number of persons find it difficult to attend to their work,
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to move from one place to another or one city to another. On occasions, public
properties are destroyed or damaged and finally this creates bitterness among
the public against those who are on strike.

L

397. SUCCESSION ACT, 1925 - Section 74
Wills, interpretation of- Essential principles- Law explained.
Arun kumar and another Vs. Shriniwas and others
Judgment dt. 8.4.2003 by the Supreme Court in Civil Appeals Nos. 9961-
62 of 1995, reported in (2003) 6 SCC 98

Held :

The essential principles which should guide the courts in interpretation of
‘wills, in contrast to the other class or category of documents, have been set out,
on a review of the entire case-law on the subject, succinctly in the decision of
this Court in' Navneet Lal v. Gokul, (1976) 1 SCC 630 as hereunder: (SCC pp. 633-
34, para 8) '

(i) The fundamental rule is to ascertain the intention of the testator from the
words used, the surrounding circumstances for the purpose of finding out the
intended meaning of the words which have been employed;

(i) The court, in doing so is entitled to put itself into the armchair of the
testator and is bound to bear in mind also other matters than merely the words
used and the probability that the testator had/would have used the words in a
particular sense, in order to arrive at a right construction of the will and ascertain
the meaning of the language used;

(iii) The true intention of the testator has to be gathered not by attaching
importance to isolated expressions but by reading the will as a whole, with alt its
provisions and ignoring none of them, as redundant or contradictory, giving such
construction as would give to every expression some effect rather than that which
would render any of the expressions inpoperative.

(iv) Where apparently conflicting dispositions can be reconciled by giving
full effect to every word used in a document, such a construction should be ac-
cepted instead of a construction which would have the effect of cutting down the
clear meaning of the words used by the testator;

(v) 1t is one of the cardinal principles of constructions of wills that to the
extent that it is legally possible effect should be given to every disposition con-
tained in the will, unless the law prevents effect being given to it, if even there
appear to be two repugnant provisions conferring successive interests and the
first interest created is valid the subsequent interest cannot take effect, the
court will proceed to the farthest extent to avoid repugnancy, so that effect could

be given as far as possible, to every testamentary intention contained the will.
. . ® .

JOTI JOURNAL - DECEMBER 2003- PART |i 327



398. SUCCESSION ACT, 1925- Section 118
Section 118- Held unconstitutional and therefore struck down.
John Vallamattom and another Vs. Union of India
Judgment dt. 21.7.2003 by the Supreme Court in Writ Petition (C) No
242 of 1997, reported in (2003) 6 SCC 611

Held :

In my opinion, whether in an enactment religious bequests by a Christian
are discriminatory and violative of Articles 14 and 15 of the Constitution must be
determined as per the rule of procedure laid down by.Section 118 of the Act,
which comes within the purview of Articles 14 and 15 of the Constitution, and it
is, therefore, necessary that all testators who are similarly situated should be
subjected to the same rule of procedure. There cannot be any unusual burden
on Christian testators alone when all other testators making similar bequests for
similar charities and similar religious purposes are not subjected to such proce-
dure. Therefore, in my opinion, Section 118 of the Act is anomalous, discrimina-
tory and violative of Articles 14, 15, 25 and 26 of the Constitution and should be
struck down.

The Indian Succession Act came into effect on 30.9.1925. As per Section 4,
Para Il of the Act shall not apply if the deceased was a Hindu, Muhammadan,
Buddhist, Sikh or Jaina. Section 20 of Part Ill of the Act is not applicable to any
marriage contracted before the first day of January, 1866; and is not applicable
and is deemed never to have applied to any marriage, one or both of the parties
to which professed at the time of marriage the Hindu, Muhammadan, Buddhist,
Sikh or Jaina religion. As per Section 23 of Part IV of the Act, that part shall not
apply to any Will made or intestacy occurring before the: first day of January,'
1866 or to intestate or testamentary succession to the property of any Hindu,
Muhammadan, Buddhist, Sikh, Jaina or Parsi. Likewise, as per Section 29 of
Part V of the Act, that Part shall not apply to any intestacy occurring before the
first day of January, 1866 or to the property to any Hindu, Muhammadan, Bud-
dhist, Sikh or Jaina. By Act 51 of 1991, Parsis were also excluded from the appli-
cation of Sectio': 118 of the Act. Thus, it is seen that the procedure prescribed
has been made applicable to Christians alone. There is also no acceptable an-
swer from the respondent as to why it regulates only religious and charitable
bequests and that too, bequests of Christians alone. The whole case, in my view,
is based upon undue, harsh and special burden on Christian testators alone. A
substantive restriction is imposed based on uncertain events over which the tes-
tator has no control. |, therefore, have no hesitation to hold that Section 118 of
the Act regarding religious and charitable bequests of all testators who are simi-
lar should be subjected to the same procedure. As the law stands today, a Christain
cannot make a bequest for religious or charitable purposes without satisfying the
conditions and procedures prescribed by Section 118 of the Act. Such a burden,
procedural burden and substantive law burden is not falling upon Hindu,
Muhammadan, Jaina or Parsi testators.

@
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399. SUCCESSION ACT, 1925- Sections 371 and 372
Territorial jurisdiction of Court- Term “ordinarily resided” used in Sec-
tion 371 of the Act- Meaning of.
Somwati Tiwari and others Vs. People in General.
Reported in 2003 (3) MPLJ 512

Held :

Section 371 of the Act provides that the District Judge within whose juris-
diction the deceased “ordinarily resided” at the time of his death may grant a
succession certificate. In the application under section 372 (1) of the Act “ordi-
nary residence” of the deceased at the time of his death is to be stated. In the
present case it was specifically stated in the letter referred above that deceased
Motilal Tiwari was permanent resident of village Marhi, District Satna. There was
no rebuttal of this fact as the application for grant of succession certificate was
not epposed by anyone. It has been held by this Court in Shiv Kumar vs. Bhanu
Pratap, 1962 MPLJ Note 113 that the territofial jurisdiction for the purpose of grant
of succession certificate is determined by the place where a person ordinarily
resided. The term “reside” is not defined in the Act. But in the Oxford Dictionary
it is stated to mean “dwelling permanently or for a considerable time, to have
omne’s settled or usual abode, to live in or at a particular place” ‘

®

400. TRANSFER OF PROPERTY ACT, 1882- Section 53-A
Transferee in possession- Nature of right u/s 5§3-A- Transferee may ex-
ercise the right either as plaintiff or as defendant - Right available even
after expiry of limitation to bring suit for specific performance.
M/s Chetak Constructions Ltd. Vs. Om Prakash & Ors
Reported in 2003. (1) MPJR 95

Held :

Section 53-A of the Transfer of Property Act relevant for the present pur-
pose provides that where any person “contracts to transfer for consideration” any
immovable property by writing signed by him and the “transferee” has in part
performance of the contract ‘taken possession’ of the property and the trans-
feree has “performed or is willing to perform his part of the contract”, then, not-
withstanding that the contract, though required to be registered, has not been
registered, the transferor “shali be debarred from enforcing against the trans-
feree” any right in respect of the property of which the transferee has taken pos-
session other than the right expressly provided by the terms of the contract. A
plain reading of the Section shows that a statutory right has been conferred on
the “transferee-in possession” to protect his possession if he satisfies all the
conditions of the Section. It imposes a statutory bar on the transferor, but confers
no title on the transferee. The right conferred on the transferee can be used “as a
shield and not as a sword”, it is a “weapon of defence and not of attack”, it is a
“defensive or passive equity and not an active one”. To this extent the law is well
settled. In Ranchhoddas vs. Devaji AIR 1977 SC 1517 it has been observed by the

JOTI JOURNAL - DECEMBER 2003- PART I 329



Supreme Court that the doctrine of part performance is a defence. It is a shield
and not a sword. It is a right to protect his possession against any challenge to it
by the transferor contrary to the terms of the contract. In State of U.P. vs. District
Judge AIR 1997 SC 53 it is said that Section 53-A provides for a shield of protec-
tion to the proposed transferee to remain in possession against the original owner
who has agreed to sell the lands to the transferee if the proposed transferee
satisfies other conditions of Section 53-A. That protection is available as a shield
only against the transferor, the proposed vendor, and would disentitle him from
distrubing the possession of the proposed transferees who are put in possession
pursuant to such agreement. Again in Hamzabi vs. Syed Kamruddin (2001) 1 SCC
414 it is reiterated that Section 53-A protects the possession of persons who may
have acted on a contract of sale but in whose favour no legally valid sale-deed
may have been executed or registered.

The divergence of opinion is on the point whether the transferee is pro-
tected when he is in the Court as a defendant or he can also knock at the doors
of the Court as a plaintiff and seek the intervention of the Court for protection of
his possession. On a dispassionate consideration this Court is of the opinion
that he can come to the Court as a plaintiff also for recognition and protection of
his right which has been given to him by the statute. The Court cannot tell him if
he comes as plaintiff; “go back, use your physical strength and muscle power to
resist and repel the attack the transferor and drive him to come to the Court as a
plaintiff and then if you arrayed as defendant the Court will protect you”. This will
be against the basic concept of the rule of law. The transferee-in possession
satisfying all the conditions of the section must be protected by the court whether
he comes as a plaintiff or a defendant. He cannot be permitted to assert his title
but he can legitimately claim through the Court the right which has been given to
him by the law. If he has a good case he must get the assistance of the Court. if
he has a genuine grievance that must be redressed whether he is in the shoes of
the plaintiff or of the defendant. )

It has also been argued that the plaintiff has not filed any suit for specific
performance of contract and therefore it cannot claim injunction invoking the
benefit of Section 53-AT.P. Act. Recently.in S.S. Survayanshi Vs. P.B. Suryavanshi
2002 AIR SCW 659 it has been held that the Special Committee’s report which is
reflected in the aims and objects of amending Act, 1929 shows that one of the
purpose of enacting Section 53-A was to provide protection to a transferee who
in part performance of the contract had taken possession of the property even if
the limitation to bring a suit for specific performance has expired. In that view of
the matter, Section 53-A is required to be interpreted in the light of the recom-
mendation of Special Committee’s report and aims, objects contained in amend-
ing Act, 1929 of the Act and specially when S. 53-A itself does not put any re-
striction to plea taken in defence by a transferee to protect his possession under
S.53-A even if the period of limitation to bring a suit for specific performance has
expired. : _

®
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PART - I

CIRCULARS / NOTIFICATIONS
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HIGH COURT OF MADHYA PRADESH

REGISTRAR GENERAL JABALPUR
D.O.No. 772/11-15-38/75 Dated 19 November, 2003.

Subject : Use of Amber light and also the plate showing designation on the pri-
vate vehicle by Judicial Officers.

Dear District Judge, 1
it has been observed that the Judicial Officers of the State are using Amber
light on their private vehicles inspite of the fact that they are not authorised to do

so. Similarly, it has also been noticed that some Judicial Officers display the
plates indicating their designation on private vehicles.

Hon. the Chief Justice is pleased to issue following instructions :-

1. That except the District Judge and Chief Judicial Magistrate of the district,
all the other Judicial Officers are directed to ensure that Amber Ilght be not
used on their private vehicles.

2. Judicial'Officers are further directed not to display the designation plate on
their private vehicles to maintain the decency.

You are, therefore directed to circulate the above instructions amongst Ju-
dicial Officers working under your control and.also make sure the strict compli-
ance of the same.

With regards,

Yours sincerely,
(A.K. SELOT)
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Ministry of Finance and Company Affairs (Department of Revenue)
Notification No. G.S.R. 115 (E) dated the 21st February, 2003. Published in
the Gazette of India (Extraordinary) Pari ll Section 3 (i) dated 21-2-2003 page 2.

In exercise of the power conferred by Section 9, read with Section 76 of the
Narcotic Drugs and Psychotropic Substances Act, 1985 (61 of 1985), the Cen-
tral Government hereby makes the following rules further to amend the Narcotic
Drugs and Psychotropic Substances Rules, 1985 namely :-

1. (1) These rules may be called the Narcotic Drugs and Psychotropic
Substances (Amendment) Rules, 2003.

(2) They shall come into force on the date of their publication in the
official Gazette.

2. In the Narcotic Drugs and Psychotroipc Substances Rules, 1985,-

(i) in Schedule I, under sub-heading Il, “Psychotropic Substances”,
Sl. No. 28 and the entries relating thereto shall be omitted;

(i) in schedule Ili, after St No. 2, the following shall be inserted,

namely :(—
1 2 3 4
3 Phentermine ££ Dimethylphen-ethylamine

Ministry of Finance and Company Affairs (Department of Revenue) No-
tification No. G.S.R. 129 (E) dated the 26th February, 2003. Published in the
Gazette of India (Extraordinary) Part Il Section 3(i) dated 26-2-2003 Page 1.

In exercise of the powers conferred by Section 9, read with Section 76 of
the Narcotic Drugs and Psychotropic Substances Act, 1985 (61 of 1985), the
Central Government hereby makes the following rules further to amend the Nar-
cotic Drugs and Psychotropic Substances Rules, 1985, namely :—

1. (1) These rules may be called the Narcotic Drugs and Psychotropic Sub-
stances (Amendment) Rules, 2003. '

(2) They shall come into force on the date of their publication in the Official
Gazette. .
2.In the Narcotic Drugs and Psychotropic Substances Rules, 1985 in Sched-
ule Il, serial number 1 Alprazolam and the entries relating thereto shall be omit-

ted.
)
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Ministry of Health and Family Welfare (Department of Health) Notifica-
tion No. G.S.R. 554 (E) dated the 18th July, 2003. Published in the Gazette
of India (Extraordinary) Part Il Section 3 (i) dated 18-7-2003 Page 2.

In exercise of the powers conferred by Section 23 of the Prevention of Food
Adulteration Act, 1954 (37 of 1954), the Central Government, after consultation
with the Central Committee for Food Standards, hereby makes the following rules
further to amend the Prevention of Food Adulteration Rules, 1955, namely ,—

1. (1) These rules may be called the Prevention of Food Adulteration (1st
Amendment) Rules, 2003.

(2) They shall come into force on the 1st day of January, 2004.

2. In the Prevention of Food Adulteration Rules, 1955, in Appendix B, in
item A.33 relating to Packaged drinking water (other than Mineral Water), in the
table, for serial number 40 and entries relating thereto, the following shall be
substituted, namely ,—

“40. (i) Pesticide residues — Not more than 0.0001 mg/litre
considered individually (The analysis shall be conducted by
using Internationally estab lished
test methods meeting the residue
limits specified herein).

(ii) Total pesticide residues — Not more than 0.0005 mg/litre
(The analysis shall be conducted by
using Internationally established test
methods meeting the residue limits
‘ specified hereinj.
o

Notification No. F-10-9-2003- L-2 dated the 8th, July, 2003.— In exercise
of the powers conferred by sub-section (1) of Section 8-B of the Dowry Prohibi-
tion Act, 1961 (No. 28 of 1961), and in supersession of this Department Notifica-
tions Nos. 866-Legal- 89, dated the 19th April 1989, published in “Madhya Pradesh
Gazette” dated the 5th May 1989 and F-10-14- 98- L-2, dated the 22nd July
1999, the State Government hereby appoints all the Executive Officers of Janpad
Panchayats as Dowry Prohibition Officers within their respective areas for the
purpose of the said Act.

[Published in M.P. Rajpatra (Asadharan) dated 8-7-2003 Page 760]
o
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PART - 1V

IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS

THE MADHYA PRADESH LOKAYUKT EVAM UP-LOKAYUKT
(SANSHODHAN) ADHINIYAM, 2003
No. 24 of 2003

[Received the assent of the Governor on the 14th May, 2003; assent first
published in the “Madhya Pradesh Gazette (Extra-ordinary)” dated the 20th May,
2003.]

An Act further to amend the Madhya Pradesh Lokayukt Evam Up-Lokayukt
Adhiniyam, 1981.

Be it enacted by the Madhya Pradesh Legislature in the Fifty-fourth Year of
the Republic of India as follows :-

1. Short title. — This Act may be called the Madhya Pradesh Lokayukt
Evam Up- Lokayukt (Sanshodhan) Adhiniyam, 2003.

2. Amendment of Section 3.— In sub-section (2) of Section 3 of the Madhya
Pradesh Lokayukt Evam Up-Lokayukt Adhiniyam, 1981 (No. 37 of 1981) (herein-
after referred to as the Principal Act), —

(i) in clause (a), for the words “or Chief Justice of any High Court in In-
dia” the words “or Chief Justice or Judge of any High Court in India.”
shall be substituted;

(i) inclause (b), for the words “which is not less than that of a secretary to
Government of India” the words “which is not less than that of an Addi-
tional Secretary to Government of India” shall be substituted.

3. Amendment of Section 11. — In sub-section (1) of Section 11 of the
Principal Act, after the existing proviso, the following proviso shall be
inserted, namely :—

“Provided further that where it is necessary to summon any Government
servant in his official capacity, his statement on affidavit shall be
deemed to be sufficient as evidence”.

4, Amendment of Section 13.— In clause (i) of sub-section (3) of Sectjon
13 of the Principal Act for the Words “District Vigilance Committee” the words
“Divisional Vigilance Committee” shall be substituted. '

5. Amendment of Section 13-A.— In Section 13-A of the Principal Act—

(iy inthe heading for the he words “District Vigilance Commiittee” the words
“Divisional Vigilance Committee” shall be substituted;
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(i) in sub-section (1) for the words “District Vigilance Committee” the words
“Divisional Vigilance Committee” shall be substituted, and for the words
“each District” the words “each Division” shall be substituted;

(iii) - in sub-section (3) for the words “District Vigilance Committee” the words
“Divisional Vigilance Committee” shall be substituted;

(iv) in sub-section (4) for the words “District Vigilance Committee” the words
“Divisional Vigilance Committee” and for the words “another District”
the words “another Division” shall be substituted;

(v) insub-section (5) for the words “District Vigilance Committee” the words
“Divisional Vigilance Committee” shall be substituted.

6. Amendment of Section 17.— In sub-section (2) of Section 17 of the
Principal Act, for the words “District Vigilance Committee” the words “Divisional

Vigilance Committee” shall be substituted.
£

THE ESSENTIAL COMMODITIES
(AMENDMENT) ACT, 2003
No. 37 of 2003*
[1st June, 2003]
An Act further to amend the Essential Commodities Act, 1955.

Be it enacted by Parliament in the Fifty- fourth Year of the Republic of India
as follows :—

1. Short title.— This Act may be called the Essential Commodities (Amend-
ment) Act, 2003.

2. Amendment of section 3 of Act 10 of 1955.— In section 3 of the Es-
sential Commodities Act, 1955, after sub-section (3C), the following shall be and
shall be deemed to have been inserted, on and from the 14th day of June, 1999,
namely:—

‘(3D) The Central Government may direct that no producer, importer or ex-
porter shall sell or otherwise dispose of or deliver any kind of sugar or
remove any kind of sugar from the bonded godowns of the factory in
which it is produced, whether such godowns are situated within the
premises of the factory or outside or from the warehouses of the im-
porters or exporters, as the case may be, except under and in accord-
ance with the direction issued by the Government :

* Received the assent of the President on the 1st June, 2003 ahd Act
published in the Gazette of India (Extraordinary) Part Il, Section 1 dated
2-6-2003 pages 1-2 (S.No. 40).
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Provided that this sub-section shall not affect the pledging of such sugar by
any producer or importer in favour of any scheduled bank as defined
in clause (e) of section 2 of the Reserve Bank of India Act, 1934 (2 of
1934) or any corresponding new bank constituted under section 3 of
the Banking Companies (Acquisition and Transfer of Undertakings)
Act, 1970 (5 of 1970), so, however, that no such bank shall sell the
sugar pledged to it except under and in accordance with a direction
issued by the Central Government.

(3E) The Central Government may, from time to time, by general or special
order, direct any producer or importer or exporter or recognised dealer
or any class of producers or recognised dealers, to take action regard-
ing production, maintenance of stocks, storage, sale, grading, packing
marking, weighment, disposal, delivery and distribution of any kind of
sugar in the manner specified in the direction.

Explanation.— For the purposes of sub-section (3D) and this sub-section,—

(a) “producer” means a person cérrying on the business of manufacturing
sugar; '

(b) “recognised dealer” means a person carrying on the business of pur-
chasing, selling or distributing sugar;

(c) “sugar”includes plantation white sugar, raw sugar and refmed sugar,
whether indigenously produced or imported.’.

, 3. Validation of action taken under clauses 4 and 5 of the Sugar (Con-
trol) Order, 1966.— (1) Notwithstanding anything contained in any judgment,
decree or order of any court or other authority or any agreement, any action
taken or anything done or omitted to be done or purported to have been taken or
done or omitted to be done under any direction or order issued by the Central
Government under clause 4 or clause 5 of the Sugar (Control) Order, 1966, made
under section 3 of the Essential Commodities Act, 1955 (10 of 1955), at any time
during the period commencing on and from the 14th day of June, 1999 till the day
on which the Essential Commodities (Amendment) Bill, 2003 receives the as-
sent of the President, shall be deemed to be, and deemed always to have been,
for all purposes, as validly and effectively taken or done or omitted to be done
under sub-section (3D) or Sub-section (3E), as the case may be, of section 3 of
the Essential Commodities Act, 1955, as if the said sub-sections had been in
force at all material times.

(2) For the removal of doubts, it is hereby declared that no act or omission
on the part of any person shall be punishable as an offence which would have
not been so punishable if this Act had not come into force.
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SHIFTING OF JOTRI TO NEW BUILDING

This is to inform all the judicial officers that with the kind blessings
of Hon’ble the Chief Justice, the Institute which was hitherto run in the
building of main seat of the High Court at Jabalpur, has been shifted to
the 1st floor of the erstwhile SAT building. In future, all correspondence
with the Institute, may be made at its following address :-

Judicial Officers’ Training & Research Institute
Tehsil Chowk
Beoharbagh, Ghamapur Road,
Jabalpur (M.P.)
Pin- 482001

We are thankful to publishers of MPJR, SCC, AIR, MPLJ,
MPHT, MPLT MPWN, VIDHI BHASVAR for using some
of their material in this Journal.

- Editor
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