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ACT/TOPIC NOTE PAGE
NO. NO.

ACCOMMODATION CONTROL ACT, 1961 (M.P.)
EafagTer rRAfATa, 1961 @F.0.)

Section 12 (1)(b) — Eviction of tenant on the ground of sub—letting — Proof ofsub—
tenancy.

YRT 12 (1)(T) — 3U-ThUUERT & IMUR W fHITER &f i — 3u-fhiuerT &

arfad fepam S| 1 1
Appreciation of Evidence:
& T Hedichel:
— See Section 45 of the Evidence Act, 1872.
— W g1y AT, 1872 &Y URT 45| 10 (ii) 25
& (iii)
— Appreciation of evidence of eye witness.
— TgierRitaned hr |18 @i FHeATeh | 27 37
— When separation of truth from the falsehood is not feasible.
— ST T Pl 3T A 3797 HIAT AT & | 28 (i) 38
— See Sections 498—A and 302 of the Indian Penal Code, 1860.
— W AR gus AfedT, 1880 P URTT 498 TG 302 | 47 61
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ACT/TOPIC NOTE PAGE
NO. NO.

CEILING ON AGRICULTURAL HOLDINGS ACT, 1960 (M.P.)
PYD Sl STIAH AT JTATAIH, 1960 (FH.U.)

Sections 7, 11, 41, 42 and 46 — Whether Civil Court has jurisdiction to decide a
suit challenging order of surplus land of the Competent Authority under the Act?

URIT 7, 11, 41, 42 TG 46 — a1 QAT =arare, 3AETT & 3a9a e
Uit & AT HfF Faedt e A AT A arel grd Y GeAars
SRR TG &2 2% 2

CIVIL PRACTICE:

GIEGR P IE

See Order 23 Rule 3A, Order 41 Rules 1A and 22 of the Civil Procedure Code,

1908.

W fafaer ufthar @fear, 1908 &1 3mcer 23 fAe 3%, 3rer 41 fAFe 13 wa 22|
10 13

See Section 5 of the Limitation Act, 1963.

@ R 3rAfATaA, 1983 i arr 51 48 63

CIVIL PROCEDURE CODE, 1908
T&farer ufehar aftar, 1908

Section 11 and Order 7 Rule 11(d) — Rejection of plaint — Plaintiff neither
valued suit property nor paid proper court fees on plaint — Plaint liable to be
rejected.

Rejection of plaint — Suit for cancellation of sale deed, possession and
permanent injunction — Title over suit property already decided in earlier
litigation between parties — Suit is barred by principle of res judicata.

URT 11 TG 372 7 T 11 (&) aeus & AR fhar Jar-ardy J 7 aF areared
Tufer &1 3R Hediewa fhar 3R a1 & arqus R uATd =ararery e 3161 fohar-
qIeTd A fohd ST ATT &
qIEUT P ATHSR T AT faerE & fagedieor, 3nfiuc wia 3R T
favuraT & fow arg-usTeRT & 9 g AweAdre H arars HUid WREded qd 9 &
feRTpa—vT=ara & R&gid g arg afoid &1 3%(ii) 2

& (iii)
Sections 151 and 152 — (i) Order rejecting an application for correction in the

decree preferred u/s 151 and 152, cannot be held to be an interlocutory order.
(i1) Correction of accidental slip or omission in judgment.
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ACT/TOPIC NOTE PAGE
NO. NO.

URIT 151 TF 152 — (i) 9RT 151 3R 152 F 3id9d 3418 7 Yfg & ow geqa
TG ol 3TEATBR I dTell TG JAdc IS HTRIAUTRA AL Fohar ST Hepelt
el

(if) foT 3 3T e b AT AT T FUR| 4 3

Order 1 Rule 10 — Impleadment of third party or stranger to contract in a suit
for specific performance of contract.

G2 1 A 10 — AT vaThR a1 dfder # w—cafh & afder & dfafce

Urold & fold a1e & a4 | 5 4

Orders 7, 21 & 41 and Sections 5 & 11 — (i) Stage when court fees is payable.
(i1) Determination of court fees — Issue of court fees is always liable to be
decided as a preliminary issue.

(ii1) Application of Order 7 Rule 11 CPC in appeal.

(iv) Execution of decree — If Appellate Court has not stayed the execution of
decree it is executable.

&R 7, 21 3R 41 TT URIT 5 34 11 — (i) TR T AT Yo o el ¢
(if) “ITITTY {[<h T TAYUIROT — FTITT [e<h bl TAares YRiHeh faaras & &9 #
& TuTRa forar sten anfeoy
(iii) 3Tdver 3 3eer 7 e 11 Rafaer uferar @fedr & e |
(iv) ThT o1 TAvuTeeT- afe rdrelr =amarer grY f3<h & Avuea o Tafg a&
ferarm T & ol g% fasarea g &l 13 15
Order 17, Rule 1 — Adjournment — Duties of the Members of Bar — Delineated.
1A 17, AIA 1 — TUITT - 3THHTTD GG &b G TAT &b hoaied — 31 [hT T

6 (i) 5
Order 20 Rule 12 (1) (¢) (iii) — How much of mesne profit can be recovered
from the date of decree.

3SR 20 AIH 12 (1) @) (i) — 3T &ATh & Thcdair 37afY o1 31ed :Preild oTH

agel ferar ST @t B 7 7

Order 20 Rule 18 and Order 22 Rule 5 — Partition suit — Amendment in
preliminary decree.

Res Judicata — Legal Representative — Under Order 22 Rule 5 of the Civil
Procedure Code, limited question relating to the LR is decided only for the
purpose of bringing the LRs on record which does not operate as res judicata.

3L 20 AYH 18 TT HRLAU 22 AIH 5 — TAHISA Pl SET-URTHG T H
M|

JOTI JOURNAL - FEBRUARY 2020 111



ACT/TOPIC NOTE PAGE
NO. NO.

UeTearI-fafe ufafafa-fafas ufthar d@ftar & 3meer 22 [aH 5 & 3ia9ia
fafe gfafafat & 3rfPce o o« & 3227 A9 ¥ e gfafaf @ gafa

AT ust o1 GOt foRar SiTar &, S b uierearar &1 uTa A9 @At el 8% (i)
9

& (ii)
Order 23 Rule 3 and Order 43 Rule 1-A — (i) Compromise decree — Against a
compromise decree an appeal is maintainable.
(i1) Re—call of compromise decree — Whether an application can be filed for
recall/review of the compromise decree?

A 23 TATA 3 T 320 43 TATH 1- — (i) FFsiar hr — gasilar Bh &
g 3rdrer guRoiT |
(il) FHSAT F3H B arug AT FASNAT 3R A arug A A1 gATdeNdhaT &

forT 3rdee ueqd fhar ST Hepdl &2 9 10
Order 23 Rule 3A, Order 41 Rules 1A and 22 — (i) Challenge to compromise
decree.

(i) In absence of a cross—appeal or cross—objection, modification of decree in
appeal.
(ii1) Appeal — Challenge to adverse findings in decree by respondents.

M 23 TATH 3, IS 41 TFTH 15 TF 22 — (i) Fovzian v o gl fgam
ST |

(ii) Ufer 37dTer 31aT U181y & AT H AT H T3ehT T ST oT|

(iti) 3rdrer — gegdt grT skt 3 ufdger favey &t gt fem smami 10 13
Order 39 Rule 2—-A — Breach of injunction and Willful disobedience, how to be

roved?
gﬂ?«’?r 39 faTd 2@ — e & HoT AR FAgSIRR 3rae, Ha anfad e o
TehdlT &7 11 14
CONSTITUTION OF INDIA:
AR BT GIAUTA:

Article 20 (3) and 142 — See Sections 53, 53—A and 311-A of the Criminal
Procedure Code, 1973.

TG 20 (3) T 142 — W gUs Ufohar Afedr, 1973 &1 9RIT 53, 53 T 311-|
14 18
Article 21 — Under—trial prisoners and medical treatment.

31geRq 21 - framredis 9 3R Rafhcdg suar| 12* 15
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ACT/TOPIC NOTE PAGE
NO. NO.

COURT FEES ACT, 1870
AT Yoeh HATTIA, 1870
Sections 12 and 35 — See Orders 7, 21 & 41 and Sections 5 & 11 of the Civil
Procedure Code, 1908.
YRIT 12 Td 35 - W fafaer ufshar @fear, 1908 &1 311¢er 7, 21 T 41 3R 9RIT 5
Td 11| 13 15
CRIMINAL PROCEDURE CODE, 1973

cus ufehar Ifedr, 1973

Sections 31, 173, 218, 219 and 220 — Final report; amalgamation of — Whether
more than one FIR may be amalgamated into a single final report?

YRIT 31, 173, 218, 219 TG 220 — 37T YTt Hr TATSTA-FIT Th I AR G
= Rare &1 uahs 3ifad ufdde d Gaifad fhan ST adarg? 46 (i) 59

Sections 53, 53—A and 311-A [inserted by (Amendment) Act 25 of 2005] —
Voice sample of accused for investigation — Recording of — Permissibility.

YRIT 53, 53-a T 311-F [2005 & 25 @LMe) JfARTH grr 3ra:zafq) -
FHIWOT 2 TR SRR T 3T &5 AR & TG B - e

14 18
Sections 53 and 54—A — DNA test — When can be ordered?

URIT 53 TT 54-T — 31.UA.U. GL&TUT — o 3T TAT fhar ST Thar 2

15 19
Section 125 — Maintenance — Whether a wife, who has been divorced by the
husband, on the ground that the wife has deserted him, is entitled to claim

maintenance?
URI- 125 — $ROT-UIVUT — T Uk Udl, a afd &1 aRcamr fhw S & dror
oI UG Teham 31T &, $IROT-UTWOT UTH et &l U1 &2 16 20

Section 125 (3) — Whether imprisonment for a period exceeding one month can
be imposed for default of payment of arrears of maintenance for more than a

month?
YR 125 (3) — FAT Ueh ATE Y TARHIUT — QIYUT & IhIAT & ToIT Teh A § HAR
PRI AT fRaT ST TehaTr 2 17 24

Sections 154 and 173 (8) — Registration of second FIR of the same incident —
When permissible?

YRIT 154 T 173 (8) — Uh &l GeAT &b GO A f§T T2 I RUIE &7 Gohiged—
& T &2 18 (i) 25
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ACT/TOPIC NOTE PAGE
NO. NO.

Sections 161 and 164 — Statement of witness — Delay in recording — Effect.
YRTT 161 TG 164 —FTTEIIT &b HAYA-HTRTATEST FRA ST H Faeraa-gara|

37 (ii) 47
Sections 167, 309, 437 and 439 — (i) Bail — Addition of new and grave offences

against an accused enlarged on bail — Whether a ground to re—arrest such accused?
(i1) Remand — Sections 167 and 309 CrPC, applicability of.

URTT 167, 309, 437 TF 439 — (i) STHTAT — FTATAT T ReT TR o fa&g T g4
TR U FNST ATAT — AT I TG bl Gl : IFAR &I T 3TUR &2

(i) RATUS- aRIT 167 TF 309 &.0.9. T yAeIdr| 19 28
Sections 190 and 202 — Protest petition, how to be dealt with?
YRTT 190 TG 200 — Ufdare e, o fra TR SrRIareT 6 Sl arfeu?

20 30
Sections 193 and 209 — Cognizance by Special Court — Committal of accused.

URTT 193 TG 209 — [AAY 1A gRT G=ATe — 3TAYh T 3UTq0T|

30 39
Section 197 — Employees of Public Sector Corporations are not entitled to protection
u/s 197 as ‘public servant’.

URT 197 — TIPNT &7 AITAT B FAAY YT 197 P eddid < “Nhdded’” & FT H

TETOT b FhGR T8l ¢ 21* 32
Section 302 — Permission to conduct prosecution.
URT 302 — 7THATSTA BT HATT e T 7= 22 32

Section 319 — Summoning of additional accused — Standard of proof required for.

URT 319 - TR IGh P 3T AT ST — THATUT &7 3TUTETT EX |

23 33
Section 360 — (1) Benefit of probation — Provisions of Section 360 CrPC, nature of.
(i1) Benefit of probation — Distinction between the provisions of Section 360 CrPCand
Sections 3 and 4 of the Probation of Offenders Act, 1958.

YRT 360 — (i) TRATETT BT ATH — URT 360 &.9. 9. & UTdUT T Ypic |
(ii) OTRAYET T TH — &.U.H. P URT 360 TT 3Oy gikaretr rfafaga, 1958 Hr

URIT 3 T 4 S YTTUTAT o AT A | 24 34

Section 427 (2) — Scope of Section 427 — Conviction of accused in three cases for
offence u/s 138.

URT 427 (2) - 9RT 427 & [AFAR - A AT F ATHIH DB URT 138 & HaId
U & forw g foma | 25% 36
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ACT/TOPIC NOTE PAGE

NO. NO.
Section 439 — Bail — Relevant factors.
URT 439 — STATAT — GHITT Db | 26 36
CRIMINAL TRIAL:
RIS faaroT:
— Appreciation of evidence of eye witness.
— TregeRlt arafl &1 |1 1 Herehed | 27 37

— See Sections 154 and 173(8) of the Criminal Procedure Code, 1973 and Section
45 of the Evidence Act, 1872

— W gus yufthar Gfedr, 1973 &Y URTT 154 Ta 173(8) 31T a1e sfafaas, 1872

GRT 451 18 25
— Duty of prosecution.
— PN Pl | 28 (ii) 38
— See Sections 498—A and 302 of the Indian Penal Code, 1860.
— ¢ 9T Uz TR, 1880 Y URTT 498-F Td 3021 47 61
EASEMENTS ACT, 1882
FUEAhR AT, 1882
Sections 12, 13 and 41 — Extinction on termination of necessity.
YRIT 12, 13 T 41 — 3TAIRAT & TIad W) fFaigor] 29+ 38
ELECTRICITY ACT, 2003
faga sifafaaa, 2003

Section 151 and Second Proviso — See Sections 193 and 209 of the Criminal
Procedure Code, 1973.
URT 151 Td g Wedgsd - &W Uus Uishar |, 1973 &1 URTT 193 Td 209
30 39
Evidence Act, 1872
ey fAfagH, 1872

Sections 27 and 106 — Burden of proof and presumption u/s 106 of Evidence
Act.

YRTT 27 T 106 — A167 3TATATA Fr GRT 106 F AT T BT HR Td STGROT|

41* 54
Sections 35, 81 and 114 ill (¢) — Revenue Records — Presumption of truth
attached to revenue records.

YRIT 35, 81 T 114 TEIA (5) — ToIEd TR — Tored 3fHer@l & Felod Tcddr
&I SUYROT| 56 (ii) 69
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ACT/TOPIC NOTE PAGE
NO. NO.

Section 45 — Handwriting expert — Right to get a document examined.
UNT 45 — FETeld fAAT=T - FhdT g&aTast @l qdfaTd = &1 3fADPR|
6 (ii) 5
Section 45 — DNA evidence; nature of.
Superimposition test; Evidentiary value.
URT 45 - E1.UA.T. H1&F & Yepid |
FUT SUISIIRI T&T0T; AT Ao | 18 (ii) & (iii) 25
Section 106 — Facts especially within the knowledge — Burden of proof.
YRT 106 — FAAT: FATT BT T — IE A I BT AR
31* 40
FOREST ACT, 1927
a1 A, 1927

Section 52 — Release of vehicle — Initiation of confiscation proceedings as well
as criminal proceedings for offence relating to forest — Approach.

YURT 52 — ITEe Dl IS — I J JITAT 3790 P FoIw 3murfe Hryarer & iy —

1 37TAEIOT Y HIRIATE TR 6 375 — g fRhoT| 32% 40
HINDU MARRIAGE ACT, 1955

feeg farame srfafaTa, 1955
Section 9 — Restitution of conjugal rights — Denial of marriage — Effect.
URT 9 — STFUCY TABRT T TeATEATUT — TITE T YITEITH — YHTE |

33 41
Sections 13 and 13-B — Divorce — Irretrievable breakdown of marriage —
Exercise of power by Supreme Court under Article 142 of the Constitution to
dissolve marriage in such cases.
URIT 13 Td 13-9 - fare fa=se - faarg &1 3rgurd o - 0§ AtHel # fare
freea & o AU & 3goq 142 & 3id9d Fated =ararerd gRT Afbal &

T 34 42
HINDU SUCCESSION ACT, 1956
feeq saufa®R ifafaza, 1956
Section 8 — (i) Coparcenary property and self—acquired property — Concept of birth
right.

(11) Impact on Mitakshara coparcenary — After property is distributed in accordance
with Section 8 of the Hindu Succession Act, 1956.
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ACT/TOPIC NOTE PAGE
NO. NO.

URT 8 — (i) TeaIadT aufa 3R Ta-HToTd Tuiy — ST=ariig AR 6T TheuaT|
(ii) THATERT Hearfh! W UHTE — feg STITASR IFTATAITH, 1956 HT URT 8 &

HFAR HUT fadRe giet b gl 35 43
IDENTIFICATION OF PRISONERS ACT, 1920
afeat fr ugara rRR™TA, 1920

Section 5 — See Sections 53, 53—A and 311-A of the Criminal Procedure Code,

1973.

URT 5 - W gUS YThdT HiwdT, 1973 &1 URTT 53, 53- T 311-3F |

14 18

INDIAN PENAL CODE, 1860
HILA gUs HieT, 1860

Section 53 — Sentence —Things to be considered while considering quantum of

sentence.

URT 53 — GUS — GUS &l ATHT W FIIR i §HT [a9R &g 3rafard aRiefaar|

36* 46
Sections 53 and 302 — Death Sentence —Things to be considered while awarding
death sentence.

URIT 53 T 302 - Fcg US — FHcg &Us HATATIT fhd St & GRIeT faar &g
3afara oREfar| 37 (i) 47
Sections 141, 149 and 300 — Unlawful assembly and murder — Framing of

charge — Non—inclusion of Section 141 while framing charges for unlawful
assembly — Effect.

YRIT 141, 149 T 300 - fAfY fowg @ 3R &1 - 3RU &1 fa=ar - AfY fowg

STHATT o o 3T foR=ell # URT 141 &1 3GATILA — GHT | 38 48
Section 302 — Capital punishment — When may be awarded?
URT 302 — HF USSR — e AT foram S Fepar 2 39 49
Section 302 — Death sentence — Imposition of, in cases based on circumstantial
evidence.
aRT 302 — aRFEATIST=T @1eT w3maTia il # Hegeus o1 ifaigor|

40 51
Section 302 — See Sections 27 and 106 of the Evidence Act, 1872.
URT 302 - W T187 HfATATH, 1872 T URIT 27 T 106 41* 54

Sections 302 and 304 — See Sections 2(k) and 7-A of the Juvenile Justice (Care
and Protection of Children) Act, 2000.
YRTT 302 TG 304 — W FRMIEITT (ATeTeh! dhY @y 3R TeToT) 3tfAfaTaT, 2000

&I IRV 2(2) TT 7-H | 42 55
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ACT/TOPIC NOTE PAGE
NO. NO.

Sections 302 and 364 — See Sections 154 and 173 (8) of the Criminal Procedure
Code, 1973 and Section 45 of the Evidence Act, 1872.

YRIT 302 T 364 — W &Us Ufehar TfedT, 1973 T YRV 154 TI 173 (8) 3R @18y
rfafaga, 1872 T aRT 451 18 25

Sections 302 and 392 r/w/s 34 — Circumstantial evidence — Facts must be such
which do not admit any inference but of guilt — Absence of test identification
parade, but reliable testimony of witness — Effect.

YRIT 302 TG 392 eUTSd URT 34 — URTATAS=T a8 — a2g 0 g1 arfeu i
A & 3TN T AT Bl AT el i o — Uedrd WS & guiedfd

W] el & fragea dreg - gorma| 43* 57
Section 304-B — Dowry death — "Soon before her death" — Consideration of.
URT 304-W — Seol A — < FHD H & Mo g — Fraoiy ug|

44 57
Sections 306 and 498—A — Absence of physical or mental cruelty.
URTT 306 T 498-F — ATATHD 37T AN FIAT T HATAT|  45% 59

Sections 406 and 420 — Cheating — Allurement of large number of investors for
deposit — Whether each deposit constitute a separate and individual offence or
all transactions can be clubbed into single FIR?

URTT 406 TF 420 — B — 8T & ATH W TS F&IT H [AIADT B Jeltd — &
Ucdeh 8T Ueh GUeh 3R cATehaTd 3TUNTY T IS el & 31Yar FHT oIt &f
Th JUH AT ROIE F ST ST FhelT &2 46 (i) 59
Sections 498—A and 302 — (i) Circumstantial evidence — Bride burning.

(i1) Witnesses turning hostile — Effect.

URTT 498-2 T 302 — (i) IRTEATAT=T H187 - aY Te |
(ii) FTTEIIT T GETAIET & SATAT — UHTd | 47 61

JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) ACT,
2000

RN =T (@Tetept &Y S@W 3K TReTon) FfAFIH, 2000

Sections 2(k) and 7-A — Age determination — Claim of juvenility on the date of
incident i.e. 18.06.1995 on the basis of birth certificate obtained on 14.09.2010.

URIT 2(T) TF 7-F — 31 BT fAUROT - AR 14.09.2010 D UTH STeH YATOT UF &b
TR W "edT feaATd 18.06.1995 &l ThIRaIdT &l &rdT| 42 55
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ACT/TOPIC NOTE PAGE
NO. NO.

LIMITATION ACT, 1963
g wfRfATa, 1963

Section 5 — (1) Appellate Court; duty of — Whether appellate Court is duty bound
to consider all the issues and evidence on record even though appeal is barred by
limitation?

(i1) Condonation of delay — Sufficient cause — Grounds raised by appellants that
they were not aware of the dismissal of suit.

URT 5 — (i) FNNT AT & e — &1 NI =rarerd TRAAT gRT afed
3drer # Y gaed Aarget Ja7 3fieE W 3udey 18y W [aaR aa & fow
HAcTdG &7

(i) e &1 fopam ST — ot &g — Srdardioror grT % 3Y9R foram aram fh
IS¢ dIG, T WISt Pl SATADRT el AT 48 63

Section 27, Articles 64 and 65 — Adverse possession — Person perfecting title
by virtue of adverse possession can maintain suit under Article 65.

URT 27, HJTOG 64 TA 65 — Ufdgel 3T - ufdger 31T & 3R W ot
HTAPR UTE YA ATl e eh HJTDG 65 & IcTaTel dTe Tl Y Hebell & |

49 64
Article 59 — Limitation period for challenging registered sale deed.

3ITOG 59 — Uohigpd [aehd farer@ o1 geldT &t & fordy afkden 3af|
3* (i) 2
Article 65 — Plaintiff, can claim title based on adverse possession.

DG 65 — dTaT, Uidehel IMTATCH & HTUR UL Fcd T GraT &Y HebT &
56 (i) 69

MITAKSHARA LAW:
TAarerT fafer:
— See Section 8 of the Hindu Succession Act, 1956.
~ 34U Toeg 3R AT, 1956 T URT 8| 35 43
MOTOR VEHICLES ACT, 1988
HreX 1T AfAATA, 1988

Section 163—A — (i) Motor accident claim — assessment of income of deceased.
(1) When deceased is unmarried — Multiplier should be applied on the age of
deceased.

YR 163-T - (i) A GECAT GTaT — FcAeh e 3T I 3HTcherl|
(i) 519 Fh TIaTfed & — FAh B 3T W IOTH AT Q=1 TR
52* 67
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ACT/TOPIC NOTE PAGE
NO. NO.

Section 163—A — Permanent disability — Determination of compensation.

URT 163-T — TUTS - /bl — &7fagfct o faRoT| 53* 67
Section 166 — Compensation — Multiplier — Multiplier has to be applied on the basis of
age of the deceased and not on the basis of age of the dependants.

URT 166 — &FAYFT — IOUTH — FADh T Y P YR W IOTH YA FHIT ST
TRV ATfeh 3T &Y 3 & 3TUR W 50 65

Sections 166 and 168 — Compensation — Computation of — Fellowship component
should not be excluded while computing compensation in motor accident claim cases.

YRIT 166 T 168 — UThy — HIOTAT — HICY GEICAT ardl Uehivil & Ufciehy &t
HITOTAT Hid GU AT Teeh ol HTafoiel =Tel fohar STl =1feu|

51 66
NEGOTIABLE INSTRUMENTS ACT, 1881
uehteg foraa aifafaa, 1881
Section 138 — See Section 427 of the Criminal Procedure Code, 1973.
URT 138 — ST &Us UithaT T, 1973 P URT 427 | 25 36

Section 138 — What amount should be mentioned in demand notice issued u/s 138?
YRT 138 — URT 138 & T S AT AT UF A fobd A T Seer@ gt arfen?

54* 68
Sections 138 and 143-A (5) (as the inserted by Amendment Act 20 of 2018) —
Provisions of Section 143—A are prospective in operation and can be invoked only in
cases where offence u/s 138 was committed after its introduction.

YRIT 138 TT 143- (5) (2018 & 20 MY FfATAIH, gRT 3= Tafad) — 9T
143-% & UradT gHTd F Hiasgered ¥ 3R afl smeew foram o gdare, Stel
Hed : FATA & THT URT 138 & IsTd IRy swrika fomam arm 2|

55 68
PROPERTY LAW:
Hufafafar:
— See Article 65 of the Limitation Act, 1963.
—- ¥ ufkdiam RfaTa, 1963 &1 31eos 65| 56 (i) 69

PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT, 2012
AT TRyt | Areret T EX&TOT IrfAfAT, 2012

Sections 5 (j) (ii) and 6 — (i) Age of prosecutrix, determination of.

(i1) Birth certificate — Proof.

(ii1) Delay in FIR, effect of.
(iv) Presumption of culpable mental state — Must be rebutted beyond reasonable doubt.
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ACT/TOPIC NOTE PAGE

NO. NO.
URIT 5 (37) (i) TF 6 — (i) ITHATFAT Pr 3my 1 FAgRoT|
(ii) ST= JHATOT U — |
(iii) TIH Fa=1 KU 7 faeia o1 gaa|
(iv) It ATATE e Y STURUT- Fihgeh Hee & W Wiosd Hi St @ifev|
57 71
PROBATION OF OFFENDERS ACT, 1958
IR gikdre afafAae, 1958
Sections 3 and 4 — See Section 360 of the Criminal Procedure Code, 1973.
YURIU 3 TG 4 — W &Us UTehAT TfedT, 1973 & 4RT 360 24 34
REGISTRATION ACT, 1908
IEIetor srfafaa, 1908

Section 17(1)(b) — Admissibility of compulsorily registrable document.
URT 17 (1)(@) - JAaT §U & USRS T gEATdST T amaar]  8*(iii) 9
SPECIFIC RELIEF ACT, 1963

fafafce sgaiv sfafaas, 1963

Sections 10, 16(c) and 20 — Contract and Specific Relief: (i) Readiness and
willingness of plaintiff buyer to perform his part of agreement for sale of
immovable property.

(1) Suit for specific performance of agreement for sale, where agreement for sale
has been cancelled by vendor.

YR 10, 16(3T) T 20 — AT va RAfACE Igdw: (i) 3ae FFufa & fawma &
HTeIeT & 310 19T & UTelel & aTST thell &l IR Te TSTTHE BT |

(i) faspa & o 3rgaw & Rfafée uroa & o arg, e fashar grr fasear & ford
Y T FATES &Y TEam aram & 58 77

Sections 16 and 20 — Readiness and willingness — Delayed filing of suit and price
of property — Consideration thereof.

YRIT 16 T 20 — TcU T STHh — d1G T [deld W SR FHAT ST U HUTe &1 Hed
~ feramoia gl 59 78

Sections 16 (c) and 28 — Specific performance of agreement — Grant of —
Readiness and willingness — Principles summarised.
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gTg — fAgid Afffasd| 60 80
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EDITORIAL

The year 2020 has taken off on a positive note. The Colloquium for District Judges
was organized on 10" & 11" January, 2020. It was made successful because of the
zealous participation of all the District Judges who not only took part in this two days’
Colloquium but powwowed in a pragmatic manner. It is with these conjoint efforts that
we can make the judicial education and training a successful story. In addition to the
assiduous efforts of the Academy, it is also imperative that the members of the State
Judiciary too fervently partake in the activities of training. The Academy would,
therefore like to express its gratitude to all the District Judges whose participation made
this Colloquium successful.

The month of January also saw the new Civil Judges of 2019 batch come back for
their Second Phase Induction Training. This batch of 107 Civil Judges inducted in 2019
continued their Induction Training which ran for four weeks, concluding with the
valedictory ceremony in the month of February. The Valedictory ceremony was graced
by the presence of Shri Justice Ajay Kumar Mittal, Hon’ble the Chief Justice and Patron
of the Academy and also by Shri Justice Sanjay Yadav, Hon’ble the Administrative
Judge and Judge In—charge, Judicial Education. On this occasion, Hon’ble the Chief
Justice delivered heuristic speech that encompasses the ethics for a Judge. The text of
the didactic speech of Hon’ble the Chief Justice is included in this Journal just to share
with the esteemed readers especially to the neophytes. Hon’ble the Judge In—charge,
Judicial Education also explained the traits of a good judge to the participants. The same
is also included in the Journal for the guidance.

Apart from the regular training Course at Academy, few programmes were held at
regional level, Workshop for Advocates at Guna, Specialized Educational Programmes
at Medico Legal Institute, Bhopal and Forensic Science Laboratory, Sagar, respectively.
Looking to the skewed sex ratio of births in the State of Madhya Pradesh, the Academy
conducted a one day Specialized Educational Programme on — PC & PNDT Act.
Selective abortion of female foetus which involves blatant misuse of scientific
techniques is a refined edition of the old practice of female infanticide. Hence, I take a
pause to appeal that we are not only members of the judiciary, but also a part and parcel

of this society and therefore 1 solicit your fullest participation in this
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perspective. In addition to that, the Academy organized a two week long Advance
Course which will conclude in March, for the District Judges (Entry Level) who were
promoted in the recent past.

In this chain of events leading to the print of this edition, in a first of its kind, a

contingent of 40 Judicial Officers of Bangladesh were imparted Phase II Special
Training Course. The visit was organized under the programme of Ministry of
External Affairs, Government of India wherein, the Judges of Bangladesh were to be
imparted week long training, each at National Judicial Academy, Bhopal and State
Judicial Academy. This is a huge milestone for the Academy which also shows the
need of judicial education at global level. Since the procedural laws are almost
similar to our country, our experience on procedural laws were shared with these
Judges as well as some other legal topics alongwith the spirit of the Constitution of
India which was the thematic approach of the training Course. The Academy is
thankful to the Ministry of External Affairs, Government of India and National
Judicial Academy, Bhopal for providing this opportunity.
As a permanent feature, this Journal includes decisions of Hon’ble the Supreme Court
and High Court in order to keep abreast with the developments in law. It is with this
pedantic study of judgments and legal articles, that we are able to put together a
sagacious selection of judgments and articles in this journal. Few of them may be
highlighted in this column. Hon’ble the Supreme Court in the case of Ravinder Kaur
Grewal & ors. v. Manjit Kaur and ors., AIR 2019 SC 3827 overruled its earlier
decisions of Gurudwara Sahib v. Gram Panchayat Village Sirthala and another
reported in (2014)1 SCC 669 and established that adverse possession can not only be
used as a shield but also as a sword meaning thereby a suit on the basis of adverse
possession is maintainable. In another judgment of G.J. Raja v. Tejraj Surana
reported in AIR 2019 SC 3817, the Supreme Court gives an important mandate on the
prospective nature of Section 143—A of the Negotiable Instruments Act, 1881.

With persistent efforts and help, a better outcome in this field can be established.
Therefore, 1 request for your valuable suggestions and inputs in improving the
contents of this Journal.

Ramkumar Choubey
Director
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MADHYA PRADESH STATE JUDICIAL ACADEMY,
HIGH COURT OF M.P., JABALPUR

Colloquium for District Judges

10.01.2020 & 11.01.2020
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MADHYA PRADESH STATE JUDICIAL ACADEMY,
HIGH COURT OF M.P., JABALPUR

Training Programme for Panel Lawyers
17.01.2020 to 19.01.2020

Workshop for Advocates at Guna
03.02.2020 to 06.02.2020



MADHYA PRADESH STATE JUDICIAL ACADEMY,
HIGH COURT OF M.P., JABALPUR

Specialized Educational Programme at Medico—Legal Institute, Bhopal
04.02.2020 to 06.02.2020

WELCOME

[

Specialized Educational Programme at Forensic Science Laboratory, Sagar
14.02.2020 to 16.02.2020
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MADHYA PRADESH STATE JUDICIAL ACADEMY,
HIGH COURT OF M.P., JABALPUR

Special Training Programme for Judicial Officers of Bangladesh : Phase 11
21.02.2020 to 28.02.2020

Excursion Trip of Judicial Officers of Bangladesh to the Kanha Tiger Reserve
on 27.02.2020 during Special Training Programme : Phase II at MPSJA
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PART -1

TIPS FOR GOOD JUDGING"

Justice Ajay Kumar Mittal
Chief Justice
High Court of Madhya Pradesh

Esteemed brother Justice Sanjay Yadav, Registrar General R. K. Vani, Director

of the Academy Ramkumar Choubey, Faculty Members of the Academy and dear
trainee Civil Judges. A very good morning to all of you.

Today, I am extremely glad to be amongst you and congratulate all of you for

choosing this profession and successfully completing four weeks second phase
Induction Course. You all have been imparted this four weeks second phase
Institutional Training which includes several legal topics and various aspect of court
craft. As you all are at the nascent stage of your career, I would like to share my
experience and give few tips which may benefit you in your career as judge.

1.

A person owes his position or existence as on today to the

a) parents

b) Institution (not of mortar and cement but its faculty)

c) friends and the society.

Firstly, the role of the parents whose efforts, sincerity and dedication have

inspired you to reach at the place where you all are today is unexceptionable.

One should not forget the relentless and selfless sacrifices your parents have

made in an endeavour to see you at the present heights and many more mile

stones which are in store for you in future.

The role of faculty of your Academy is equally important. It is an axiomatic truth

that the teachers are the builders of the nation. Though every individual is a

learner and remains so till the end but learning, as a matter of fact, mainly routes

through teachers. Teachers are at a pedestal where no one can reach and you owe

your success to them. The role of your friends and the society in your endeavour

to accomplish the desired goal is also well recognized.

Certain Dos and Don’ts are very essential to be followed and kept in mind when

one enters new phase in life, particularly when one who has onerous

responsibility of dispensation of justice. The exhaustive list would be very long

but few of them are:—

i.  One must be courteous and polite with the colleagues, friends, employees of
the Institution and respectful to the mentors and seniors;

Text of the Addres of Hon’ble Shri Justice Ajay Kumar Mittal, Chief Justice of High Court of
Madhya Pradesh in the Valedictory Session of the Second Phase Induction Course for the
newly appointed Civil Judges (Entry level) of 2019 Batch on 07.02.2020 at MPSJA, Jabalpur.
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ii. Punctuality should be maintained, as adherence to time schedule is the hall—
mark of success. A person who does not value time cannot succeed in life;

iil. Integrity is another trait which is required to be imbibed. No allurement or
greed should over—power impulses and deviate from path of truth;

iv. One must not be arrogant in his or her behaviour in dealing with various
people in life.

Few of the qualities and traits one is required to follow in life are:—

1. There should not be ego in anybody. One should not feel proud as pride is a
sign of immaturity;

ii. Develop strength of mind and body;

11. One should have attitude of sacrifices if situation so commands;

iv. Negativity should be kept at bay and there should be positive attitude in life
and take whatever happens is for the better;

v. Money should not become your master;

vi. Be open to new ideas and thoughts;

vii. Nothing is impossible. The concept of ‘not possible’ should be alien and not
in your dictionary;

viii. Polite words have lot of strength in them. No weakness should be there but
be firm and fair at the same time;

ix. The bliss of being contended;

x. Do not let revengeful thoughts enter your mind;

xi. Face the problems, do not avoid them,;

x11. Patience should be embraced;

xiil. Set and follow standards of excellence. If one is mediocre, the same is
directly proportional to compromise and leads to weakness and failures.

While discharging duties as a Judge, certain things are to be kept in mind, which

may be considered as characteristics of a good Judge. I would like to highlight some
of those.
ATTRIBUTES OF A JUDGE:

Punctuality should be adhered to.

The business rules for courts i.e. Civil Court Rules and Rules and Orders
(Criminal) provide for the timing of the Court working. Therefore, every Judge is
supposed to sit on the dais on time and leave in time. Not only in the Court, but
also in any other place where you are expected to be present on a particular time,
you must adhere to punctuality.

Judicial Officer should be courteous, respectful and humble in Court but it
should not be taken as a weakness and he/she should be firm in his/her decision.
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Behaviour of a Judge is one of the essentials. Judge must be well-behaved,
courteous and polite and must be respectful and humble in the court room.
However, sometimes humbleness and politeness may be taken as a weakness of a
presiding judge by any lawyer or litigant but in such situations, Judge must be
firm in taking decision.

Latest case law should be known and journals should be read regularly.
Knowledge of law and procedure is the main tool for a Judge. Every Judge is
supposed to be updated with new laws. This can only be possible by regular
reading of journals and latest pronouncements of the Apex Court as well as High
Court. Judges should also cultivate the habit of reading articles from legal field
which are being published in news papers and news magazines.

JUDGMENT AND ORDER WRITING; CAUTIONS:

Judgments/zimini orders should be read carefully before signing:

In civil matters, Order 20 CPC and in criminal matters, Section 353 Cr.P.C.
provides for judgment. Order 20 Rule 3 CPC says judgment to be signed.
Similarly, Section 353 (2) Cr.P.C. provides for signing of judgments. Once
judgment is signed, except for any clerical or arithmetical error, it cannot be
altered. Therefore, it is necessary that the judgments and orders should be read
carefully before signing the same.

Catch words from the judgments of the Supreme Court or the High Courts
should not be quoted as they are never part of the judgment.

While relying upon the judgments of the Supreme Court or the High Courts, you
must understand the ratio and the law laid down on which you want to rely on.
Since, your concern is only related to the ratio and law laid down in any such
judgment, any catch words from such judgments which are not the part of the
judgment should not be reproduced in your judgment/order. At the same time
you should also be aware of the law of precedents.

Handwritten orders should be legible.

In all cases, the Courts are supposed to maintain record of proceedings which is a
compilation of various order—sheets and short orders written by a Presiding
Judge. If such order—sheets or orders are handwritten, the handwriting must be
neat, clean and legible.

The year of enactment should be mentioned wherever there is reference to a
particular Act & ensure that correct provisions are incorporated in the
Jjudgment. Sometimes, instead of capital ‘A’, small ‘a’ is written.

Writing of judgments and orders should be in accordance with the rules
pertained thereto. While writing judgment and orders, whenever reference
of enactments or reproduction of provisions of law occasions, the
nomenclature of the enactment should be correct and its year of enactment
should also be mentioned in bracket. Similarly, while reproducing any
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provision of law from any Act, the Article or section, its caption and text should
be reproduced correctly as it is made in the statute book.

»  Abbreviation should be used only after it has been explained in the earlier part

of the body of the order or judgment.
Many a times, it is observed that Presiding Judges use abbreviation without
explaining the same anywhere in the judgment or order. It would be appropriate
and necessary that it must be explained at the very first instance or earlier part of
the judgment/order and only after that abbreviation should be used.

*  There should not be repetition of expression like ‘argued’ every time. It can be

contended, submitted, further argued and different form like relying upon...... the
termination was assailed.
Writing of judgment and order is an art. Not only the facts and laws mentioned in
a judgment but its language also is important to make it effective and impressive.
There should not be repetition of one expression every time in the same manner.
The expression can be used in a different style. Synonyms can also be used.

»  Original proceedings in some cases are held up because of entertaining of

superfluous applications at the stage when the case is ripe. It should be avoided
or application should be disposed of promptly.
In civil and criminal matters; both, lawyers or litigants are filing various
interlocutory applications which should be decided at the earliest. However,
sometimes when case is at the last stage of hearing, even at times when trial is
concluded and case is fixed for pronouncement of judgment, superfluous
applications are filed for either causing delay or for some other ulterior motive.
Judges must be able to control such abuse of the process of the Court and any
such application should be disposed of promptly so that ripened case can be
disposed of at the earliest.

Speedy Trial; Few Measures:

»  Priority should be given to old cases beyond three to five years, senior citizens,
personal necessity, custody cases, heinous crimes and Section 138 of Negotiable
Instruments Act, 1881 and also to execution proceedings.

As Justice delayed is justice denied, old pending cases should be taken up for
trial on priority basis and same should be disposed of without further delay.
Similarly, cases in which old age persons like senior citizens are involved or
cases pertaining to personal necessity and cases in which accused is in
custody, should also be given priority. Cases relating to offence of dishonor
of cheque are being instituted in numerous number, as summary trial
procedure is also provided for such cases, therefore, such cases should also
be disposed of expeditiously. In civil matters, execution proceedings
are pending for years together which makes the decree futile. The real
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fruit for successful party is not a decree but its execution, therefore, all execution

proceedings should be concluded as early as possible.

*  How to deal with proclaimed offenders cases under sections 82 and 83 Cr.P.C. —
Attachment of Property etc. especially in the cases of Negotiable Instruments
Act.

Chapter VI, Part—C Sections 82 to 90 Cr.P.C. provides for proclamation and

attachment. Absence of accused in criminal matters is one of the main causes for

delay. Therefore, proceedings of proclamation and attachment of property as per
the said provisions should be dealt with seriously to secure presence of
accused/offender. The same procedure should also be applied in cases of
dishonor of cheque punishable under section 138 of the Negotiable Instruments

Act, 1881.

*  Section 138 of Negotiable Instruments Act, 1881 where respondents are not

served or do not appear. Details of other bank accounts should be sought and
attachment of accounts of debtor where the accused is avoiding service of
SUMMONS.
As we all are aware of the fact that at the Judicial Magistrate level, cases under
Section 138 of the Negotiable Instruments Act, 1881 is one of the main causes of
docket explosion. Most of such cases are not being disposed of for the reason
that accused or respondents are not served or they do not appear even after
service of summons. Therefore, it needs some extra care and attention to be
taken. To secure presence of such accused, details of other bank accounts of such
accused can be sought and same can be attached.

*  Maintenance applications under Section 125 Cr.P.C. be expedited.

Normally, the claim of maintenance is a litigation of civil nature but the

legislature in its wisdom has provided the scheme for maintenance of wife,

children and parents in Chapter IX Sections 125-128 Cr.P.C. itself reveals that
the idea behind this scheme is to provide summary and expeditious procedure for
seeking maintenance by a person who is in urgent need of the same. Therefore, it
is obligatory on the Judicial Magistrate in entertaining application under Section

125 Cr.P.C. to conclude such proceedings without delay.

I would not like to take much time and end my address by once again expressing
my best wishes to all the trainee Judicial Officers that they may succeed in life and
rise to such heights for which the institution may feel proud. God bless you.

Thank you very much once again.
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TRAITS OF A GOOD JUDGE"

— By Justice Sanjay Yadav
Judge In—charge, Judicial Education,
High Court of Madhya Pradesh

Hon’ble Chief Justice, Registrar General, Director, State Judicial Academy,
Members of the Faculty, Judicial Officers.

With the completion of Second Phase Induction Course, your new inning as full
fledged Civil Judge takes a start.

Armed with the lessons learnt in these days, i am sure that you will make mark in
your career as Judge, dispensing justice.

Now begins the time when you will come across very many facets of judgeship.
There will be moments of satisfaction. There will be challenges also. However, if you
keep attached to certain basics, these challenges will turn into opportunities and
stepping stone for betterment.

Commitment is the first and foremost factor which will keep you going. Unless
there is dedication towards the work, you will be lacking in your attainment.

The next is integrity and honesty not only at personal level but also towards the
institution. Avoid allurement of any kind, howsoever big it may be.

Your conduct must be such which imbibes confidence not only of the advocate
but also the litigants in our judicial system. Please ensure that you are not rude or
discourteous with the litigating parties or the advocates.

Remember that the litigants come from different walks of life and are by and
large layman not understanding the procedure, so please have patience, which will
help in creating friendly environment. The time management is another factor which
must be adhered to, if you are not able to meet the day’s target, then it is the time
when you have to cut short of your one hour’s sleep. Be punctual. The punctuality
should be observed strictly. If you do not sit on time, on the ground that you will be
sitting late in the evening, is not justified. As by doing so, you are unnecessarily
putting the advocates and the litigants to inconvenience. If you sit on time and
arrange your court diary, accordingly, lawyers will also be able to match with your
timings. In that case, you would not be required to unnecessarily wait for the
advocates.

*

Text of the Addres of Hon’ble Shri Justice Sanjay Yadav, Judge In-Charge, Judicial
Education, High Court of Madhya Pradesh in the Valedictory Session of the Second
Phase Induction Course for the newly appointed Civil Judges (Entry level) of 2019 Batch
on 07.02.2020 at MPSJA, Jabalpur.
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Another aspect of the matter is whenever any witness is present, then every
endeavour should be made to get his evidence recorded so that he may be discharged
on the same day. As it is, even for the litigants, it is difficult to come to court, then
you can well imagine the plight of witnesses who are required to come to give
evidence at the behest of litigants.

While writing orders or judgments, let the same not reflect or display any judicial
dishonesty. Whatever the arguments have been advanced by both the parties must be
narrated in short in the order or judgment and whenever citations have been given in
support of their respective contentions, the same may also be mentioned in it. If,
according to your opinion, the judgments which have been relied upon, are not
applicable to the case, then the reasons may be assigned in this regard. The orders
should be short, crisp and reasoned.

Please always keep in mind that judgments and orders should be pronounced on
the same day when they have been fixed for the said purpose. It is desirable that too
much delay in pronouncing the judgments and orders is not good for the institution as
one starts to get feeling that may be other party has already approached the learned
Judge, even though it may not be true at all. Why there should be any chance given to
a litigant to come to an unreasonable conclusion.

Last, but not the least, judiciary is considered as the last interpreter of the
Constitution and is thus sentinel et qui vive to defend the constitutional essentials,
promises and aspirations of we, the people. i end with what former Chief Justice of
India Mr. Justice R.C. Lahoti once stated:

“The seekers of justice approach the Courts of justice with pain and
anguish in their hearts on having faced legal problems and having
suffered physically and psychologically. They do not take law into
their own hands as they believe that they would get justice from the
Courts .... we owe an obligation to them to deliver quick and
inexpensive justice shorn of the complexities of procedure.”

Thank you
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TRIAL OF OFFENCES UNDER SPECIAL LAW
AND/OR UNDER GENERAL LAW

— By Gautam Kumar Choudhary
Director, Judicial Academy,
Jharkhand, Ranchi

The maxims ex specialis derogat legi generali and generalia specialibus non
derogant, meaning that a special Act excludes the general law is a legal proposition
fraught with some degree of misunderstanding with regard to its actual import. In
criminal law, whether a special Act excludes the general law in its penal provisions or
in its procedural provisions or whether it excludes both, is a question that stares a trial
judge? Where an act is made an offence under both the general and special law,
whether the accused can be tried under both the penal statutes or can be tried only
under either? If found guilty, can he be sentenced under both the enactments or under
only one of them? These are the legal quandaries with which the trial court judges at
times wrestle with. In order to fully appreciate the nuances of law on this subject
matter, it will be desirable to refer to the legal maxim of interpretation which
provides that in case of special law, the general law is excluded. This principle of law
does not have a sweeping application as far as criminal law is concerned unless and
until the statutes are silent or the exclusion has not been made expressly by the
repealing clause of the subsequent legislation. Where the subsequent special Act
expressly repeals specific provisions of the general Act, there can be little room for
any doubt. For instance, the Prevention of Corruption Act, 1988 repealed the
coterminous provisions of the IPC from Sections 161 to 165. So, now the provisions
of the Prevention of Corruption Act cover these fields excluding the provisions of the
IPC. There may be practical situations where the special Act does not repeal similar
provisions in the general law. The question which assumes significance post Shreya
Singhal case' after the Section 66A of the Information Technology Act was held
unconstitutional, is whether such acts are still punishable under the provisions of the
IPC? Where an act like theft of forest produce constitutes an offence under the Forest
Act or the Mining Act, can the accused be additionally charged under provisions of
the [PC?

It is also a general rule of interpretation which is suggested by the maxim
leges posteriores priores contrarias abrogant by which the later laws abrogate
the earlier contrary laws. What is important to note here is that all these principles

! Shreya Singhal v. Union of India, AIR 2015 SC 1523.
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of interpretation are applicable only where there is a conflict between two laws and
not in cases where two laws can harmoniously co—exist.”> The Legislature is
completely aware of the existence of the previous or general laws existing in the
country on a given subject matter and, therefore, when it does not provide a repealing
provision, the intention is clear not to repeal the existing legislation.” In the absence
of such an express provision of repeal, an inference of repeal by necessary
implication of general or existing law by a special law through the application of the
aforementioned principles is permissible only in cases where the two Acts are so
inconsistent or repugnant that the two cannot exist together in a given situation.*

In criminal cases, the principles of ex specialis derogat legi generali and
generalia specialibus non derogant are applicable only in cases of procedures, which
is evident from Section 4(2)° of the CrPC. Thus, where special procedures have been
laid down by special Act, the general provisions of the CrPC are excluded. For
instance, the Narcotic Drugs and Psychotropic Substances Act, 1985 lays down a
definite procedure in which a search and seizure is to be made and naturally in terms
of Section 4, the general provisions of search and seizure under CrPC stand excluded.
It has been held in Moti Lal v. CBI, AIR 2002 SC 1691 that cases of offences under
Wildlife Protection Act shall be tried as per the provisions of the CrPC as there is no
specific provision contrary to the Act. Further, in State of H.P. v. Satya Dev Sharma
and others, 2002 (10) SCC 601, which involved a criminal conspiracy hatched by the
timber merchants and private land owners with the Government officials for the
purpose of felling and misappropriating the trees standing on government lands, the
officials of the State Government along with private persons were put on trial under
Sections 120B IPC read with Sections 218, 379, 419, 467, 468, 471 of the IPC
besides Section 33 of the Indian Forest Act and Section 5(2) of the Prevention of
Corruption Act, 1947. In Murari Singh v. State of Jharkhand, (2019) 2 JLJR 446,
following the Apex Court Judgment in State v. Sanjay, (2014) 9 SCC 772, it has

2 Kishorebhai Khamanchand Goyal v. State of Gujarat, (2003) 12 SCC 274. See also, Ajoy Kumar v.
Union of India, (1984) 3 SCC 127.

3 M. N. Rao and Amita Dhanda, N.S. Bindra's Interpretation of Statutes, (10th Ed., 2007) 960.

4 .
Ibid.

Section 4-Trial of offences under the Indian Penal Code and other laws.

(1) ... (2) All offences under any other law shall be investigated, inquired into, tried, and otherwise
dealt with according to the same provisions, but subject to any enactment for the time being in force
regulating the manner or place of investigating, inquiring into, trying or otherwise dealing with such
offences.
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been held that the ingredients constituting the offence under the MMDR Act and the
ingredients of dishonestly removing sand and gravel from the river beds without
consent, which is the property of the State are different. The latter is a distinct offence
under Section 379 of the IPC and hence for this offence, the magistrate can take
cognizance on the receipt of a police report without awaiting the receipt of the
complaint of the authorized officer for violation of provisions of the MMDR Act.

Similarly, in State of Arunachal Pradesh v. Ramchandra Ravidas, (2019) 4 East
CriCase 333 (SC), it has been held that there is no conflict between the provisions of
the IPC and the MV Act as offences thereunder are independent and distinct from each
other and the principle that the special law should prevail has no application in cases of
prosecution of offenders in road accident cases under the IPC and the MV Act.

The only prohibition in criminal cases where an offence falls under two or more
provisions of the IPC or of the IPC and a special Act is that the accused shall not be
punished twice for the same offence. There is no prohibition of trial and conviction in
such cases, notwithstanding the offences under the different provisions are distinct or
not. In cases of distinct offences, even the prohibition related to punishment under the
different provisions does not exist.

In Gaya Prasad Pal @ Mukesh v. State, 2016 SCC OnLine Del 6214, it has been
held that in terms of Section 220(3) and Section 221 of the CrPC, it is permissible to
put an accused for trial under both IPC, offence for rape and that for offence under
POCSO Act, and the accused can be convicted for offences under both the Acts and in
terms of Section 71 of the IPC and Section 42 of the POCSO Act, he can be sentenced
only under any one of the Acts, which is greater in degree.

With regard to punishment of offences, an act may fall within the definitions of
two or more provisions of the IPC or under the provisions of the IPC and a special
enactment. In such cases, the accused can be set—up for trial for offences under both
general and special Act in light of the provisions contained under Section 220(3) of the
CrPC. The provisions of the CrPC are emphatic on this point and they permit the trial
of the accused under both the enactments and he can be convicted under both the
provisions. The interdict as contained under Section 220(5) of the CrPC read with
Section 71 of the IPC is against punishment for offences falling within two or more

separate definitions of law in force.
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The trial of an offence commences from the framing of the charge as provided
under Chapter XVII of the CrPC. Section 218 of the CrPC states that for every
distinct offence of which any person is accused, there shall be a separate charge, and
every such charge shall be tried separately. Two offences would be distinct if they are
in no way interrelated.® Sections 219, 220, 221 and 223 contain some exceptions to
the general rule laid down in Section 218 and provide for the joinder of charges and
of trials. However, there is no mandatory provision of the law laying down that,
where separate trials can be held under the general rule, the Court must hold a joint
trial, if the case falls under within one of the provisions that permit the holding of a
joint trial.”

Section 220 of the CrPC i1s one of the exceptions to the general rule contained in
Section 218. Sub—section 3 provides for the trial of more than one offences and the
relevant provisions related to the framing of charges and trial of an offence falling
within two or more separate definitions of any law in force for the time being and
reads as follows :—

¢¢220. Trial for more than one offence. —

... (3) If the acts alleged constitute an offence falling within two or
more separate definitions of any law in force for the time being by
which offences are defined or punished, the person accused of them
may be charged with, and tried at one trial for, each of such
offences. ...”’

According to Sub—section 3 of Section 220, if the acts alleged constitute an
offence falling within two or more separate definitions of any law in force for the
time being by which offences are defined or punished, the person accused of them
may be charged with, and tried at one trial for, each of such offences. This provision
contemplates offences falling under the definitions of separate provisions of IPC or
under the provisions of a Special Act or a Local Act or under the provisions of both
IPC as well as a Special Act or a Local Act or both. Therefore, by virtue of Section
220(3) of the CrPC, the trial of an offence falling within two or more separate
definitions of any law in force for the time being is permitted.

Under such circumstances, the question which arises is:—

Whether, after the joint trial for an act constituting an offence under a Special
Act and also under the IPC, the accused person can be convicted and sentenced
under both the enactments?

Banwarilal v. Union of India, AIR 1963 SC 1620.
Chhutanni v. State of UP, AIR 1956 SC 407.
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To answer this question, it is pertinent to look at the provisions contained in
Section 26 of the General Clauses Act Section 26 of the General Clauses Act reads as
follows:—

“26. Provision as to offences punishable under two or more

enactments.— Where an act or omission constitutes an offence
under two or more enactments, then the offender shall be liable to
be prosecuted and punished under either or any of those
enactments, but shall not be liable to be punished twice for the
same offence.”

The only fair and proper construction of Section 26 is that an accused person
should not be made to suffer punishment more than once for the “same offence” and
not for the “act or omission” which may constitute separate (which may be similar)
or distinct offences under different enactments.

Punishment for separate but similar offences under two separate Enactments:

As discussed earlier, the trial of an accused for an offence falling within two or
more separate definitions of any law in force for the time being is permitted under
Section 220(3) of the CrPC.

The separate definitions may result into two situations, firstly, when the two
offences under the separate definitions are distinct and secondly, when the two
offences under the separate enactments are separate but similar, like in the case of an
offence u/s 4 of the POCSO and the offence u/s 376 of the IPC.

In the first case, there can be joint trial, separate convictions and separate
sentences which is evident from the principles enshrined in the provisions of the
CrPC and the judgments of the Hon’ble Supreme Court.®

However, in the second situation, when the offences under two separate
definitions under separate enactments are similar, Section 26 of the General
Clauses Act and Section 71 of the IPC read with Section 31 of the CrPC come
into play.

As far as the issue of punishment in the situation mentioned hereinabove is
concerned, it is pertinent to discuss the provisions contained in Section 71 of the IPC
along with the provisions of Section 26 of the General Clauses Act. The relevant
Section 71 of the IPC reads as follows :—

State of Rajasthan v. Hat Singh and Others, (2003) 2 SCC 152. See also, The Institute of Chartered
Accountants of India v. Vimal Kumar Surana, (2011) 1 SCC 534, Hussain Umar Kochra v. K.S.
Dalipsinghji, AIR 1970 SC 545.
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“71. Limit of punishment of offence made up of several
offences.—

... Where anything is an offence falling within two or more separate
definitions of any law in force for the time being by which offences
are defined or punished, or... the offender shall not be punished
with a more severe punishment than the Court which tries him
could award for any one of such offences.”

Where an act or omission constitutes similar offences under two or more laws,
the person committing that act, or omitting to do that, as the case may be, can be
prosecuted under both the laws and can also be convicted for such offences.
However, as per the restrictions u/s 26 of the General Clauses Act and Section 71 of
the IPC, there can be only one sentence and not separate sentences. Section 71 of the
IPC deals with what may be compendiously be called ‘“separable offences” as
distinguished from “distinct offences” and lays down the limits of the punishment to
which the offender can be sentenced in such cases.” Section 71, in such cases, permits
the Court to impose the more severe punishment available under any of the
enactments. The principle of Section 71 has been expressly incorporated u/s 42 of the
POCSO Act, which reads as under:—

42. Alternative punishment:

Where an act or omission constitutes an offence punishable under
this Act and also under section 166A, 354A, 354B, 354C, 354D,
370, 370A, 375, 376, 376A, 376C, 376D, 376E or section 509 of
the Indian Penal Code, then, notwithstanding anything contained in
any law for the time being in force, the offender found guilty of
such offence shall be liable to punishment under this Act or under
the Indian Penal Code as provides for punishment which is greater
in degree.

In normal criminal cases where an offence falls under different provisions of two
enactments, the Court, u/s 71 of the IPC, has the discretion to award sentence under
either of the provision, though the conviction can be under both of them. Section 42
of the POCSO Act merely takes away this discretion of the Court and makes it
mandatory for the Court to award a sentence which is more severe. Such a provision
is based on the presumption that an offence can fall under the provisions of both the
IPC as well as the POCSO Act and the offender can be tried and even convicted

under both the provisions but only one sentence can be imposed.

o Behari and Others v. The State, AIR 1953 All 510.
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The principle discussed in relation to the trial of two similar offences under
separate enactments vis—a—vis Section 71 of the IPC and Section 26 of the General
Clauses Act has been discussed in the following cases:—

1. Ramanaya v. The State of Bihar, 1977 Cri LJ 467

5. ... Section 71 of the Indian Penal Code as well as Section 26 of
the Central General Clauses Act talk of punishment and not of
conviction. From the language of Section 35 of the Code of
Criminal Procedure, 1898 (equivalent to Section 31 of the Code of
Criminal Procedure, 1973), it is manifest that punishment means
sentence only and not conviction. It is also manifest from language
of Section 235 of the Code of Criminal Procedure, 1898, specially
from the various illustrations given in that section. There are many
decisions of the Supreme Court, which need not be referred to here,
where convictions for two offences for the same act have been
upheld. Of course on the question of punishment, i.e. the sentence,
the provisions of Section 71 of the Indian Penal Code and Section
26 of the Central General Clauses Act are relevant. It cannot,
therefore, be held that the conviction of the petitioner for one of the
offences must be held bad.

2. T.S. Baliah v. T.S. Ranghachari, AIR 1969 SC 701

6... A plain reading of the section shows that there is no bar to the
trial or conviction of the offender under both enactments but there
is only a bar to the punishment of the offender twice for the same
offence. In other words, the section provides that where an
act or omission constitutes an offence under two enactments, the
offender may be prosecuted and punished under either or both the
enactments but shall not be liable to be punished twice for the same
offence. We accordingly reject the argument of the appellant on
this aspect of the case.

3. Municipal Corporation of Delhi v. Shiv Shankar, AIR 1971 SC

815

9... Even if they happen to some extent to overlap, Section 26 of
the General Clauses Act fully protects the guilty parties against
double jeopardy or double penalty. This section lays down that
where an act or omission constitutes an offence under
two or more enactments then the offender shall be liable
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to be prosecuted and punished under either or any of those
enactments but shall not be liable to be punished twice for the same
offence. If, therefore, the provisions of the Adulteration Act and
those of Fruit Order happen to constitute offences covering the
same acts or omissions then it would be open to the prosecuting
authorities to punish the offender under either of them subject to
the only condition that a guilty person should not be punished twice
over.

4. Gaya Prasad Pal @ Mukesh v. State, 2016 SCC OnLine Del 6214
“76. The learned trial judge also seems to have overlooked the
basic precept of criminal law that a person may not be punished
twice over for the same set of acts of commission or omission
which collectively constitute an offence covered by two different
provisions of law. Though the law permits trial on alternative
charge to be held for both the offences, the punishment may be
awarded only for one of them, the one which is graver in nature.
Section 71 IPC, quoted earlier, concludes with the command that
the offender shall not be punished with a more severe punishment
than the court which tries him could award for any one of such
offences. The charge under the corresponding provision of POCSO
Act (Section 4) on which the appellant has been found guilty is in
addition to his conviction for the offence under Section 376 IPC.
Since the circumstances attendant on the acts committed by the
appellant attract Section 376(2) IPC, the punishment under the
corresponding (alternative) offence under Section 4 of POCSO Act,
2002 would be rendered lesser in degree in as much as, unlike the
latter provision, the former — 376(2) IPC — prescribes punishment
which may extend to “imprisonment for life” which shall mean
imprisonment for the remainder of such person’s “natural life” and
“shall also be liable to fine”. In these facts and circumstances,
Section 42 of POCSO Act would kick in and the court is duty
bound to punish the offender for the offence under Section
376(2)(f)(1) and (k) of IPC; which is greater in degree in
comparison to the offence under Section 4 of POCSO Act.”

This brings us to the issue of cases involving transmission of offensive messages

in electronic forms in the virtual world which has defamatory content
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and/or intentional insult with intent to provoke breach of peace or to insult the
religion of any class of persons. The intriguing question post Shreya Singhal case is
whether a person can be proceeded against for IPC offences u/s 500-502, 504, 295,
295A of the IPC?

In light of the principles of criminal law stated above and the judgments of the
Hon’ble Supreme Court cited above, it can be stated that there is no legal impediment
in criminal prosecution for the offences cited above merely for the reason that the
content have been transmitted in electronic form. In criminal prosecution under the
IPC what has been excluded and held unconstitutional is the provision of the special
Act namely Section 66A of the Information Technology Act but this ipso facto does
not eclipse the provisions of the general law under the IPC. Further, it is a salutary
principle of stare decisis that in criminal matters, it is only the ratio of law that
applies and not of facts. The Hon’ble Apex Court in Sharat Babu Digumarti v.
Government (NCT of Delhi), (2017) 2 SCC 18 was dealing with an entirely different
matter regarding the liability of a service provider where the platforms of its software
are used for the transmission of malicious content. It was against this factual matrix
that the Hon’ble Apex Court struck down the prosecution u/s 292 of the IPC where
the accused had been discharged u/s 67 of the Information Technology Act. The ratio
of this case to our humble understanding does not stone wall prosecution of persons
who use electronic medium to disseminate offensive messages which constitute
distinct IPC offences discussed above.

From the discussions made hereinabove, it can be concluded that when the
offences are not distinct, the provisions of Section 220 permit the framing of charges
for both the offences and the trial therefor. However, the limitations specified u/s 26
of the General Clauses Act and Section 71 of the IPC would be imposed and the
Court, in such cases, would be empowered to impose only one sentence for both the
offences. In cases where one of the enactments is a special Act and the other is a
general Act like IPC, the special Act would prevail if the special Act exhaustively
deals with the offence and/or provides for a more severe punishment. A general
presumption that a special Act shall always prevail over the provisions of the IPC and
that if an offence is covered by the provisions of the former, the offence shall not be
covered by the IPC would essentially mean that the special enactment has repealed
the provisions of the IPC. Such an inference is non est in law.
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NOTES ON IMPORTANT JUDGMENTS

1. ACCOMMODATION CONTROL ACT, 1961 (M.P.) — Section 12 (1) (b)
Eviction of tenant — Ground of sub—letting — Sub—tenancy cannot be proved
by direct evidence — Inference is drawn from the evidence on record —
Original tenant/defendant admitted that he was doing business somewhere
else while suit shops were occupied by his brother — He also admitted that
his brother is doing business independently — He further admitted that rent
receipts are being issued in his name — Defendant took plea of joint family
business — Held, there is a presumption of joint Hindu family, but there
cannot be a presumption of joint family business — There was no document
regarding registration of firm or tax returns proving existence of joint
family business — Admission clearly shows independent business by brother
of defendant in suit shops — Held, sub—tenancy proved.

a1 AgFer AT, 1961 (A.9.) — 9RT 12 (1) (@)
RATER 1 At — IUTRITERY 1 3TUR — 3U-fRITgRY Ucgel ared
¥ wfdd @& fr a1 Fhdr ¥ — AW W Uy WET F YR W
AT ARl STl & — FT FUTeR/afdaKdr 2 R fhar f& ag &t
AT STAH B TET AT STefeh AGIET gebled 3Hb ATS & s  off —
38 I% M TP Fam 76 3@ 91E <99@ & TdT §U F FOrad &
@ & — 394 39 3% o TR foFam 7 fRe & Wi 389 aF W Iy
&I o W & — uldadr 3 @gh uRae qaad @9 & Haen forar —
FHAURG, g6 g TRAR @ & §I9 F o 3uYROT T I FHAT &
Weg HYh UIRARE Faary H SUYROT FE& & Fhcl — TIdH TIRARS
qarg & 3fedca @ FfT I & O B F oSliga a1 e fawoh
¥ FIfa g et A& A1 — Fpfa Tuwaar ffd o € R agared
gl A Uiy & M B TWAT A § — UG Ao urg
TS|
Surajbhan v. Ramnarayan through L.Rs. & ors.
Judgment dated 23.04.2019 passed by the High Court of Madhya Pradesh
(Indore Bench) in Second Appeal No. 344 of 2007, reported in 2019 (3)
MPLJ 495

Relevant extracts from the judgment:
The sole defence of the appellant defendant is that Sohanlal and Surajbhan had a

joint Hindu family and also had joint business in Mathura city. Admittedly,
there is a presumption of joint Hindu family, but there cannot be a presumption
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of joint family business. No material has been produced before the trial court as well

as before this court to establish that the defendant and his brother had a joint business
and the suit shops were taken on rent by both of them to do the joint family business.
Not a single document in respect of registration of firm, joint business, tax and tax
returns was submitted by the defendant to prove joint family business. Therefore, the
first appellate court has rightly came to the conclusion that the defendant has parted
the possession of the shop in question to his brother and rightly decreed the suit under
Section 12(1)(b) of the Act of 1961 and I do not find any perversity in it also. The
admission is best evidence as held by the Apex court in the case of United India
Insurance Co. Ltd. v. Sameerchandra Choudhary, (2005) 5 SCC 784, wherein the
defendant has admitted that he is doing the business in the premises 69, Bada Sarafa
and his brother Sohanlal is running the business in House No.73 and 74 and he is
residing in the first floor over the shop therefore, the plaintiff is not required to prove
any other facts by way of evidence. The defendant has also admitted that since 1972,
Sohanlal is doing business independently and he requested for change of rent deed
but the plaintiff has declined it. He has also admitted that till filing of the suit, the rent
receipt is being issued in his name.

[ J
*2. CEILING ON AGRICULTURAL HOLDINGS ACT, 1960 (M.P.) — Sections
7,11, 41, 42 and 46
Whether the Civil Court has jurisdiction to decide a suit challenging order
of surplus land of the Competent Authority under the Act? Held, No.

FUBSId STaddl AT FRARATH, 1960 (F.Y.) — 4RIT 7, 11, 41,
42 Td 46

T R =mew, 3RfATs & aa wew ufRerr & afdw i
Tt M A AT FA g arg HY FAdrs H AFNABR @ § —
sfafauiia, ==

State of Madhya Pradesh and another v. Dungaji (dead)

Represented by Legal Representatives and anr.
Judgment dated 16.07.2019 passed by the Supreme Court in Civil Appeal No.
11326 of 2011, reported in (2019) 7 SCC 465

*3. CIVIL PROCEDURE CODE, 1908 — Section 11 and Order 7 Rule 11(d)
SPECIFIC RELIEF ACT, 1963 — Sections 31 and 38
LIMITATION ACT, 1963 — Article 59
(i) Rejection of plaint — Suit for cancellation of sale deed — Limitation
period for challenging registered sale deed is three years — Suit filed
after eight years of execution of sale deed is barred by law of limitation
— Plaint liable to be rejected.
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(ii) Rejection of plaint — Application for — Suit for cancellation of sale deed
— Plaintiff neither valued suit property nor paid proper court fees on
plaint — Suit barred by law — Plaint liable to be rejected.

(iii) Rejection of plaint — Suit for cancellation of sale deed, possession and
permanent injunction — Title over suit property already decided in
earlier litigation between parties — Suit is barred by principle of res
judicata — Furthermore, suit being filed against dead person is a nullity
— Plaint liable to be rejected.

fafaer gfohar |fear, 1908 — RT 11 T 3mer 7 =g 1 ()

fafafte sgaw sfdfags, 1963 — URIT 31 T 38

ufder sfAfATH, 1963 — 3G 59

() IET FT A AT ST — h g frorE it faRed Fea=a & o arg —dshiepd
faerar e &1 gl & & o afkediam 3rafy i av & — faspa Rea &
fasurea & 313 o€ wrETd Teqd are, ufder RAfY gry afSia § —argus AR
R s A ¥

(i) IEUF P AFHGR FY A F T 3mdeT — Rera ferw & AEdawor & o
a1e —aTéY & AT Y ATGIR HUTRT T ST Hediehet fora 3R A7 & argu W uafd
TR o< 3767 foRar —arg faf gRy afela —argue Arsy O st A |

(iii) ATEUT T AHSR FRaT AT — fAehy e & faREdaor, 3nfluey wfd ik
TS favrer= & fore a1g, —usTeRT & € qd Hhearoh 3 aard Juf i) Tacd
7@ A & ORI — Ui & fAgid gRT drg afsidl § — 38D 3 77 eafh
& e U Fopa 91T a1, A & —areus AR iR S e B

Sudhirdas v. United Church of D Canada India, Dhar Beneficiary

and ors.

Judgment dated 18.06.2019 passed by the High Court of Madhya Pradesh

(Indore Bench) in Civil Revision No. 41 of 2019, reported in AIR 2019 MP

165

[
*4, CIVIL PROCEDURE CODE, 1908 — Sections 151 and 152

(i) Interlocutory order — The order rejecting an application for correction
in the decree preferred u/s 151 and 152 of the Code, cannot be held to
be an interlocutory order, as it decides the said question finally.

(ii) Correction of accidental slip or omission in judgment — Validity of a
decree — Section 152 of the Code provides that a clerical or
arithmetical mistake in judgments, decree or orders or
errors arising therein from any accidental slip or omission may
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at any time be corrected by the Court either on its own motion or on the
application of any of the parties, but validity of a decree cannot be
examined.

fafaer ufehar |fedr, 1908 — URTT 151 TF 152

(i) 3iaddt 3meer - RARe ufthar dRar & arr 151 3R 152% 3iqela 3=fA
& gfg & o urgd 3mdee @ 3RFAGR A drell TS Icddl Iy
sfRfAuiRa A& fear a1 Fwar & Fife dar e 3w ued @ sifaaa:
farpa &ar B

(i) Ao & 3aRAd @ T AT & YR - 3ad Hr duar - RBfde
ufthar dfar & arT 152, fAORET, =@ ar smeRt F RINdH™ ar
PO AT AT 397 JHRAS b AT AT ¥ Wgg et @t
A gRT HY M TIROT W 3ryer Fdr Y UsThR ¥ 3T W
Y& IA BT UMY Bl &, Weg IMAA Y duar & Jrg &1 v o
ol Bl

Mastram v. Karelal through L.Rs.

Order dated 16.01.2019 passed by the High Court of Madhya Pradesh in
Civil Revision No. 84 of 2011, reported in 2019 (3) MPLJ 688

[ ]
CIVIL PROCEDURE CODE, 1908 — Order 1 Rule 10
Impleadment of party — Suit for specific performance of contract —
Third party or stranger to contract — Not necessary parties and
cannot be added in suit for specific performance of contract to sell
to find out who is in possession of the contracted property. [Kasturi
v. Iyyamperumal, AIR 2005 SC 2813, relied on]

fafaer ufthar EfRAT, 1908 - 39T 1 ™A 10

UaThR H Aol —Hfaer & ffafce oo & o ag —gdy gaterR a1
dfder # wW<afh — 3agd UsThR %0 ¢ 3R IJ§ uar oo & o @6,
dferpa dufr & 3RucT i FHia ¥, ey fr dfaer & AT e &
arg & AL SISl ST T ¥ [FENT faeg FTIHUEH, THEHR 2005 THH!
2813, 3deitad]

Gurmit Singh Bhatia v. Kiran Kant Robinson and ors.
Judgment dated 17.07.2019 passed by the Supreme Court in Civil Appeal
No. 5522 of 2019, reported in AIR 2019 SC 3577

Relevant extracts from the judgment:

The short question which is posed for consideration before this Court is, whether

the plaintiffs can be compelled to implead a person in the suit for specific

performance, against his wish and more particularly with respect to a person against

whom no relief has been claimed by him?
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An identical question came to be considered before this Court in the case of
Kasturi v. Iyyamperumal, AIR 2005 SC 2813 and applying the principle that the
plaintiff is the dominus litis, in the similar facts and circumstances of the case, this
Court observed and held that the question of jurisdiction of the court to invoke Order
1 Rule 10 CPC to add a party who is not made a party in the suit by the plaintiff shall
not arise unless a party proposed to be added has direct and legal interest in the
controversy involved in the suit. It is further observed and held by this Court that two
tests are to be satisfied for determining the question who is a necessary party. The
tests are & (1) there must be a right to some relief against such party in respect of the
controversies involved in the proceedings; (2) no effective decree can be passed in
the absence of such party. It is further observed and held that in a suit for specific
performance the first test can be formulated is, to determine whether a party is a
necessary party there must be a right to the same relief against the party claiming to
be a necessary party, relating to the same subject matter involved in the proceedings
for specific performance of contract to sell. It is further observed and held by this
Court that in a suit for specific performance of the contract, a proper party is a party
whose presence is necessary to adjudicate the controversy involved in the suit. It is
further observed and held that the parties claiming an independent title and
possession adverse to the title of the vendor and not on the basis of the contract, are
not proper parties and if such party is impleaded in the suit, the scope of the suit for
specific performance shall be enlarged to a suit for title and possession, which is
impermissible.

[ J
6. CIVIL PROCEDURE CODE, 1908 — Order 17 Rule 1

EVIDENCE ACT, 1872 — Section 45

(i) Adjournment — Duties of the members of the Bar — Delineated —
Seeking adjournments for no reason amount to professional misconduct
— Pendency of old matters is not a ground to adjourn new matters — If
Bar refuses to co—operate with Courts, then Courts would be left with
no option but to decide the matters at its own.

(i) Handwriting expert — Right to get a document examined — Application
of one of the parties was allowed and report of expert was placed on
record — Held, the opposite party must be allowed to rebut the report by
filing report of handwriting expert of his choice.

fafaer ufthar FfRar, 1908 - 3meer 17 @g# 1

16y JTAEIH, 1872 - URT 45

(i) T - AfHAYE TG F AT & Hded — 3R [T 0 — a7 frdr
BROT &F TANAT & AT T g derar M Aot F mar §
~ QU AFAGT B dfdd @ AT AHCA] F TN B HUR el ol &
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- e HWUVE T WAET A ST A J FPR P & oar
AT & U ¥ad: #AHe & Ay s F 3R a8 Reey
A LT Tgam|

(i) eFdoE v - frdt geaae @ 9df@fd e o1 HASPR - gsThRT F
¥ TP & e HJerd fohar ar=r qon fadust @1 gfdded e «
forr - ARG, RO edR B 38Hr vHg $ FEdew RAdve
&1 Ufddea UEdd @, §d Ufdded @ @itsd axa @ IgaAfa & el
aTfeu|

Nandu @ Gandharva Singh v. Ratiram Yadav and ors.

Order dated 09.01.2019 passed by the High Court of Madhya Pradesh

(Gwalior Bench) in Miscellaneous Petition No. 1887 of 2017, reported in

2019 (3) MPLJ 296
Relevant extracts from the judgment:

As observed by the Supreme Court, that adjournments are growing like a cancer,
which is eroding the system. A time has come, where the Bar has to raise its standard
and must fulfill the expectations of the litigating parties, for early disposal of the
cases. Justice delayed justice denied. The Bar must not try to create hurdles in the
justice dispensation system, by unnecessarily seeking adjournments and above all,
must not try to pinch the Court, by saying that since, the adjournment has been
refused, therefore, under compulsion, they are arguing the matters. Once, the lawyer
has accepted the brief, then it is his bounden duty towards the institution. They have a
duty towards their client, they have a duty to prepare the case and present the case
properly without suppressing any fact, so that they can effectively assist the Court.
Seeking adjournments for no reason does amount to professional misconduct and the
Bar Councils must also rise to the occasion either by issuing necessary instructions to
the Advocates on its roll or by taking disciplinary action against the Advocate, if any
complaint with regard to seeking unnecessary adjournments by the Advocate is made.
The Advocates are not the mouth piece of their clients for the purpose of delaying the
Court proceedings, nor they should avoid hearing but being the officers of the Court,
they have sacrosanct duty towards the Court. Once, the case is listed in the Cause list,
then any Advocate cannot refuse to argue the matter on the ground that older matters
are also pending, therefore, the comparatively new matter should be adjourned, and
should not be heard unless and until it becomes old. It is the duty of the Courts to
decide the matters as early as possible, and if the lawyers refuse to co—operate with
the Courts, then a time has come, where the Court would be left with no other option
but to decide the matters on its own, by going through the record, and this situation
would never help the litigating party and the lawyers must understand that when they
have been engaged by their clients with a hope and belief, that their Counsel
would place their case before the Court, in a most effective manner, then after
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having accepted the brief, it is the duty of the lawyer to live upto the expectation of
his client, so that the faith and belief of the client on his lawyer may continue.

It is undisputed fact that the application filed by the respondent no.1 for getting
thumb impression on the agreement examined from the handwriting expert was
allowed by the trial court and accordingly, the report of the handwriting expert has
been placed on record. Under these circumstances, this Court is of the considered
opinion that the trial court cannot take away the right of the petitioner/defendant to
produce the report of the handwriting expert in rebuttal of the report of the
handwriting expert filed by the respondent no.1/plaintiff. Thus, in the light of the
judgment passed by the Division Bench of this Court in the case of Usha Sharma
(Smt.) v. Maharaj Kishan Raina and another, 2010 (1) MPJR SN 22, this Court is
of the considered opinion that the order dated 6.12.2017, so far as it relates to
rejection of application under Section 151 of CPC, is hereby set aside. Accordingly,
the application filed by the petitioner under Section 151 of CPC for producing his
report of the handwriting expert in rebuttal of the report of the handwriting expert
filed by the respondent no.1/plaintiff is allowed.

7. CIVIL PROCEDURE CODE, 1908 — Order 20 Rule 12 (1) (c) (iii)
Recovery of mesne profit — Relief of mesne profit should be limited to three
years period — Mesne profit cannot be recovered for more than three years
from the date of decree.

Tafarer uferar afedr, 1908 — 31meer 20 J=@ 12 (1) @) (i)

3 PleileT ATH B TG — ed:Droled ol H TEFAT P il agf A 33y g
Hifda forar s wnfew - 39 A & 9 av O 31[%% 3af@ &1 3=a:@reia
TS T e TopaT ST Tl ¥ |

Bajranglal (dead) through L.Rs. Draupadi and others v. Gajanand

and anr.
Order dated 19.07.2019 passed by the High Court of Madhya Pradesh
(Gwalior Bench) in Civil Revision No. 673 of 2017, reported in 2019 (3)
MPLJ 614

Relevant extracts from the order:

The question for consideration is as to whether the mesne profit can be awarded
under Order 20 Rule 12 of CPC?

Order 20 Rule 12 CPC omitting the unnecessary portions runs as under:—

(1) Where a suit is for the recovery of possession of immovable property and for
rent or mesne profits, the Court may pass a decree xx xx xx

(c) directing an inquiry as to rent or mesne profits from the institution of
the suit until — (i) the delivery of possession to the decree—
holder, (i1) the relinquishment of possession by the judgment
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debtor with notice to the decree—holder through the Court, or (iii) the
expiration of three years from the date of the decree, whichever event
first occurs.”
This is the only provision, in the Code which allows mesne profits from the date
of the institution of the suit up to the time of delivery.

The aforesaid provision has been the subject of judicial interpretation in many
cases, such as, Girish Chunder Lahiri v. Shoshi Shikhareswar Roy, ILR 27 Cal 951,
wherein, the decree, after declaring the plaintiffs’ right to the property in dispute,
recited that “he do get from the defendants khas possession of the same and mesne
profits for the period of dispossession etc.” No doubt, the expression used was mesne
profits, for the period of dispossession, indisputably, that tantamount to mesne profits
upto the date of possession. Their Lordships of the Privy Council rules that as this
was more than three years from the date of the decree and to the extent of the excess,
it was unauthorised by section 211 of the old Code. It is plain that the relief should be
limited to three years notwithstanding the express terms of the decree that the
plaintiff should get profits, until delivery of possession. This is clear authority in
favour of the view that mesne profits could not be recovered for more than three
years from the date of the decree. It is true that this decision was rendered under
Section 211 of the old Code (Civil Procedure Code, 1882), which is the predecessor
of Order 20 Rule 12(c), CPC. However, the position is the same even under the new
Code.

Section 211 of Civil Procedure Code, 1882 reads as follows:

“When the suit is for the recovery of possession of immovable property
yielding rent or other profit, the Court may provide in the decree for the
payment of rent or mesne profits in respect of such property from the
institution of the suit until the delivery of possession to the party in
whose favour the decree is made, or might the expiration of three years
from the date of the decree (whichever event first occurs) with interest
thereupon at such rate as the Court thinks fit.”

A decree providing for the ascertainment of mesne profits until delivery of
possession of property should be so construed as to harmonise with the
provisions of Order 20 Rule 12 (c¢)(iii). The Court, which made the decree, could
not have contemplated that the date of recovery of possession would pass the
statutory period of three years laid down by Rule 12 (c)(iii). Such decree should
not be interpreted in a manner that would bring it into conflict with the statutory
limitation imposed by the rule. It is to be read in the light of Order 20 Rule 12,
CPC. If it is not within the competence of the Court to allow mesne profit for a
longer period by reason of Order 20 Rule 12 CPC, then there is no justification in
allowing the mesne profit for the period exceeding three years. While
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empowering a Court to determine mesne profits in interlocutory proceedings, without
the necessity of filing a fresh suit, under Order 20 Rule 12 CPC, the Code has also
placed a limitation on that power with regard to the period for which a decree for

future profits could be given and so it is not competent for a Court to allow profits for

a term exceeding three years. That being the real position, a Judge is expected not to

act in disregard of the statutory provision contemplated under Order 20 Rule 12 CPC.

The mesne profit can only be awarded for the term of three years.

*8. CIVIL PROCEDURE CODE, 1908 — Order 20 Rule 18 and Order 22 Rule 5
REGISTRATION ACT, 1908 — Section 17 (1) (b)

0

Partition suit — Amendment in preliminary decree — In appropriate
circumstances, the preliminary decree can be amended at the stage of
final decree and even another preliminary decree re—determining the
rights and interest of parties can be passed.

(ii) Res Judicata — Legal Representative — Under Order 22 Rule 5 of the

Code, limited question relating to the L.R. is decided only for the
purpose of bringing the L.Rs. on record which does not operate as
resjudicata and the inter se dispute between the rival L.Rs. has to be
independently tried and decided in appropriate proceedings.

(iii) Admissibility of compulsorily registrable document — If unregistered, it

is inadmissible in evidence for primary purpose and in a suit for
partition, such an un—stamped instrument is inadmissible in evidence
even for collateral purpose until the same is impounded.

Tafaer ufchar TRAT, 1908 — 3112T 20 AT 18 T 312 22 AIH 5
oEdIaor a9, 1908 - 9RT 17 (1) (@)

()

(ii)

TasITSTet 1 gram — GRS NI F FYe - 3 I & TR W 3uYH
oRfEufaal & uRfA® i@ & gua frar s awar § 3R % J9 ™5
UETHRT & ATASHRT 3R Rt oY ger:fAuiRa et arelt R 3mafd o uika
&Y ST Gehell B

TTg- e R - dfRar & e 22 BAuH 5 F 99 ke
gfafafadt & iffee W o= & 33 a7 ¥ s gfafafa @ ddafea
AT v o fAUROT RFar Sirar &, S o6 v a1 g 8 [@ar & 3R
ufager fafe yfafafet & #avg & e R 3Ra sad #@ Tadr s a
frenfa 3R e fove a9 @
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(iii) AT T F GSNIT 9 SFATISH T ATeIdr - AT SN & af (o
3eRT & foIw @eg # 3rame § 3R e & T uedd ag o
ITECITPUC ST HUTTAS 33T & forw o |16y 3 3191me &, 519 e fh
39 UReg el fohar SireT & |

Mahendra Kumar v. Lalchand and anr.

Judgment dated 11.03.2019 passed by the High Court ofMadhya Pradesh
(Indore Bench) in First Appeal No. 69 of 1997, reported in 2019 (3) MPLJ
580

9. CIVIL PROCEDURE CODE, 1908 — Order 23 Rule 3 and Order 43
Rule 1-A
(i) Compromise decree — Appeal — Against a compromise decree, appeal is
maintainable.
(i) Re—call of compromise decree — Whether an application can be filed for
recall/review of compromise decree? Held, Yes.

Fafarer ufthar afedr, 1908 - 3meer 23 AT 3 Ta 37eRr 43 FIH 1-F

(i) FHSIAT hr - 3rdier - gHASar B & fawg 3rdier guReiT &

(ii) FHSIAT f3hr B araE AT — FAT FASHAT FBhr D araw @ A1 gAfdeneT &
forT 3mdea weqd AT 511 FehaT &, HIRFAUTRA, &

Shiv Singh v. Vandana

Order dated 06.02.2019 passed by the High Court of Madhya Pradesh

(Gwalior Bench) in Civil Revision No. 644 of 2017, reported in 2019 (3)

MPLJ 638
Relevant extracts from the order:

Where a compromise decree has been passed, a party to the litigation will have a
remedy of filing an appeal as per Order 43 Rule 1-A (2) of C.P.C. which reads as
under:

““I-A. Right to challenge non—appealable orders in appeal against

decrees — (1) Where any order is made under this Code against a party

and thereupon any judgment is pronounced against such party and a

decree is drawn up, such party may, in an appeal against the decree,

contend that such order should not have been made and the judgment

should not have been pronounced.

(2) In an appeal against a decree passed in a suit after recording a

compromise or refusing to record a compromise, it shall be open to the

appellant to contest the decree on the ground that the compromise

should, or should not, have been recorded.
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2. Procedure — The rules of Order XLI shall apply, so far as may be, to
appeals from orders.”’
Thus, it is clear that against a compromise decree, an appeal is maintainable.

Now the moot question for determination is that whether an application can be
filed for recall/review of the compromise decree?

The question involved in the present case is no more res integra.

The Supreme Court in the case of Banwari Lal v. Chando Devi, (1993) 1 SCC
581 has held as under:

““The court before which it is alleged by one of the parties to the alleged
compromise that no such compromise had been entered between the
parties that court has to decide whether the agreement or compromise in
question was lawful and not void or voidable under the Indian Contract
Act. If the agreement or the compromise itself is fraudulent then it shall
be deemed to be void within the meaning of the explanation to the
proviso to Rule 3 and as such not lawful. The learned Subordinate
Judge was perfectly justified in entertaining the application filed on
behalf of the appellant and considering the question as to whether there
had been a lawful agreement or compromise on the basis of which the
court could have recorded such agreement or compromise on February
27, 1991. Having come to the conclusion on the material produced that
the compromise was not lawful within the meaning of Rule 3, there was
no option left except to recall that order.”

The Supreme Court in the case of Y. Sleebachen v. State of T.N., (2015) 5 SCC
747 has held as under:—

“It is also pertinent to point out that here also, no application was filed
by the respondents before the District Court immediately after the
passing of decrees in compromise terms, or even thereafter, for recall of
the compromise order with the plea that such a compromise was
unacceptable as the Government Pleader was not authorised to enter
into any such settlement. Instead appeals were filed before the High
Court. We are of the opinion that the respondents should have
approached the trial court in the first instance as it is the trial Judge
before whom the compromise was recorded and as he was privy to
events that led to the compromise order, he was in a better position to
deal with this aspect.”
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The Kolkata High Court in the case of Ashim Kumar Dey v. Calcutta Wholesale

Medicine Market Area Committee of Bengal Chemists and Druggists Association
and others, 2006 SCC OnLine Cal 221 has held as under:—

“In our opinion, the aforesaid contention of Mr. Tandon is a
misconceived one. According to Order 23 Rule 3A of the Code of Civil
Procedure, a fresh suit at the instance of the parties to compromise on
the basis of which decree was passed is barred and if any of the parties
to the alleged compromise is of the view that such compromise was
effected by practising fraud or otherwise not lawful, it is his duty to
apply before the same Court and the Court should decide whether such
compromise should be recorded.

It is now well settled law that even after passing of a decree on the basis
of compromise, the affected party can apply for recalling the decree on
the ground that the compromise was not lawful and if such application
is filed, it is the duty of the Trial Court to decide such objection. [See
paragraph 13 of the judgment in the case of Banwari Lal(supra)]’’

The Counsel for the applicant has also relied upon the judgment passed by the

Madras High Court in the case of Chinnapaiya @ Chinnathambi v.A. Mohamed
Yusuf passed on 29.07.2013 in C.R.P. (NPD) No. 2553 of 2009 and submitted that
the only option available with the respondent is to file an appeal and the application
for recall is not maintainable.

In the case of Chinnapaiya (supra) it has been held as under:

““Thus, I am of the view that the petitioners have to only file an appeal

under Order 43 Rule 1-A(2) of CPC and not by filing an application

under Order 23 Rule 3 CPC. As I have already pointed out that such
exercise is contemplated under the proviso to Order 23 Rule 3 only on

the day when the compromise was recorded by the Court without any
adjournment or on the adjourned day, if the Court is satisfied that such
adjournment is necessary.’’

The judgment passed in the case of Chinnapaiya (supra) does not lay down the

good law as it is contrary to the dictum of the Supreme Court in the case of Banwari
Lal(supra) and Y. Sleebachen(supra).

Considering the facts and circumstances of the case, this Court is of the
considered opinion, that where the wife has alleged that the applicant has obtained
the compromise decree by playing fraud on her, then instead of filing an appeal, the
respondent has rightly approached the Trial Court for recall of the compromise
decree.
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10. CIVIL PROCEDURE CODE, 1908 — Order 23 Rule 3A, Order 41 Rules 1A

and 22

CIVIL PRACTICE:

(i) Compromise decree; challenge to — Whether separate suit assailing
compromise decree is maintainable? Held, Yes — If person challenging
compromise decree was not party to the previous suit, such suit on his
behalf is maintainable.

(ii) Civil Practice — Modification of decree in appeal — In absence of a
cross—appeal or cross—objection, Appellate Court should not reduce the
appellants to a situation worse than what they would have been had
they not appealed,

(iii) Appeal — Challenge to findings of decree by respondents — Generally,
respondent is not required to file cross—objection to attack adverse
findings recorded against him — But respondent should file atleast
Memo of Objection in writing so that appellant is not surprised at the
time of final hearing.

Faferer ufehar Tfedr, 1908 — 32T 23 AT 3T, 31T 41 AIH 17 T 22

Ao ga:

() Tesitar 3l - gl R s - = wevsttar 3rafd & gl & aren
gy arg Qi &2 sifAfauifa, &F - afe gersitar srafa o gatd & aren
e g TG T YT €T T, af 38T 3R & 24T arg Arwofir &

(i) Taferer g — 3rdier 3 3@ @1 uRada/maNae — ufa e 3ryar yeareia &
3T F NI =T Fr rdendt @ 39 U F geaw IR F A
STeleT ATTeU o Ut 3 9 819, 3T Se1eh gR 3rdier 81 & 71 il

(iii) 3TN — T gRT MY & fAsny @ Al e ST — A gt
38 [O%g AT ufdger fAvwy @ gl & & fow yeanaio @it
A T ITAATRAT AL § — W] T AT Y HA § HH 31T T A& e
UEdd AT AT fored 6 3rdreneft 3ifas gaars waafda a &

Jagdish Chandra Gupta v. Madanlal and ors.

Judgment dated 26.11.2018 passed by the High Court of Madhya Pradesh

(Indore Bench) in First Appeal No. 407 of 1999, reported in 2019 (3) MPLJ 353
Relevant extracts from the judgment:

The provisions of Order 23 Rule 3-A and Order 41 Rule 1-A (2) are
applicable to those persons only who are party in the suit as well as to the
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compromise. Admittedly in the present case appellant was not party to the
compromise certainly can institute a suit seeking declaration that the decree passed in
C.S.No.739—-A/1996 is void and not binding on him, therefore, the findings recorded
by the trial Court on this issue are liable to be set aside.

In case of Banarsi & others v. Ram Phal, (2003) 9 SCC 606, the Apex Court
has held that the first appellate Court ought not to have while dismissing the appeal
filed by the defendant—appellant before it, modified the decree in favour of the
respondent before it in the absence of cross—appeal or cross—objection. The
interference by the first appellate Court has reduced the appellants to a situation
worse than in what they would have been if they had not appealed.

It is clear from the aforesaid judgment that the respondents in order to attack the
adverse findings recorded against him by the Court below is not required to file
cross—objection, but keeping in view peculiar facts of this case it was necessary for
him to disclose at the time of admission of the appeal that he is going to challenge the
adverse findings at the time of final hearing of the appeal. Normally, the appeal once
admitted comes for final hearing after 5/10/15 years and after such long period if the
respondent starts arguing against the findings recorded in favour of plaintiff then it
would be a surprise for the appellant to give response to those arguments, therefore, if
the respondent is interested in challenging the findings recorded against him, he is
required to file at least his memo of objection in writing which may not be in the
form of cross—objection or having status of appeal which is required to be filed only
when any part of the decree is under challenge by the respondents.

[ J
11. CIVIL PROCEDURE CODE, 1908 — Order 39 Rule 2-A

Breach of injunction — Willful disobedience — Allegations of being in nature

of criminal liability — Has to be proved to the satisfaction of Court that

disobedience was not mere “disobedience” but a “willful disobedience”.

fafer ulthar afar, 1908 — 3mger 39 Aaar 2%

TR P HIT — ATAGSTR] ITAT — RGBT g0 gifica i uFpfa & o & -
T8t A gfcd T “STAgEIns Y 318 e« A

U. C. Surendranath v. Mambally’s Bakery

Judgment dated 22.07.2019 passed by the Supreme Court in Civil Appeal
No. 5775 of 2019, reported in AIR 2019 SC 3799

Relevant extracts from the judgment:
For finding a person guilty of willful disobedience of the order under XXXIX

Rule 2—-A Code of Civil Procedure there has to be not mere “disobedience” but it
should be a “willful disobedience”. The allegation of willful disobedience being in
the nature of criminal liability, the same has to be proved to the satisfaction of
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the court that the disobedience was not mere ‘“disobedience” but a “willful
disobedience™.

*12.CONSTITUTION OF INDIA - Article 21

13.

Undertrial prisoners — Medical treatment — An undertrial prisoner should
not be kept in hospital for sake of his convenience — Health issues should not
be made a tool for staying outside the jail.

R T FIYT — IHFesG 21

fremrder 44) - RfFcdT 3uaR - v AR & @ sahr giaar HreR @
RIfhcaTerT # 81 I@T ST A1feT — TaRLT HRON B Al H A e DT aqrd
Tl IATIT SATT AT

Ramkrishan Sharma v. State of M.P. and ors.

Order dated 28.01.2019 passed by the High Court of Madhya Pradesh
(Gwalior Bench) in Writ Petition No. 1751 of 2019, reported in 2019 (3)
MPLJ 474

[ J

COURT FEES ACT, 1870 — Sections 12 and 35

CIVILPROCEDURECODE,1908 — Orders 7, 21 & 41 and Sections 5 & 11

(i) Stage when court fees is payable — As per the scheme of Court Fees Act,
the court fees is payable at the time of filing of the suit as well as first
appeal/second appeal, as the case may be — Therefore, payment of court
fees cannot be avoided on the ground that the issue in respect of
valuation and court fees is pending before the Court — If the plaintiff
succeeds in the suit as well as in appeal, the Court is having ample
power to pass a decree with costs which includes court fees.

(ii) Determination of court fees — Preliminary issue — Issue of court fees is
always liable to be decided as a preliminary issue.

(iii) Application of Order 7 Rule 11 CPC in appeal — If the suit can be
dismissed or rejected under Order 7 Rule 11, then the appeal which is
in continuation of the suit can also be decided or rejected under Order 7
Rule 11 of CPC (specially on the issue of court fees and valuation of
appeal) — The provisions of CPC which are applicable to the suit, are
also applicable to first appeal.

(iv) Execution of decree — If Appellate Court has not stayed the execution of
decree, it is executable.

AT Qfeeh HTATAIH, 1870 - URIT 12 T 35
e uferar afedr, 1908 - 31merr 7, 21 31 41 Tg YR 5 3K 11
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() TR T AT Yo &F BT & — A Yooh ATAATH & A &
AR AT Yoeh 916 HEYT P b AT b FIY-ATY YA e/ fgcl
37dier, SR Y FATT B & TEATTA & THI T BT & — SATOT AT Yo
& W W 38 3MYUR U A& I ST Hebell & o HeAiehel 3R AT Yoh
el &1 faarae =araTed & G387 |fdd & - IfE ard) g & |ary-—ary e
& W QT ¥, O AT & U ST Yo B AlFATIT wRd g
aRegar & a1 3mafd it e o oot orfaeR § |

(ii) AT Yo T FAUROT - YRS e - =ararer Yo F Aars d&a
IR faras & w0 # [uiRa fear ser @k

(iii) 37T H 1L 7 TATH 11 &7 AW BT - AT 3w 7 Aga 11 F 3iaeta arg
GRS T AR AT AT FeheTT &, T 3rdier, S 6 arg &7 & IR &, a8 o
LT 7 AH 11 &F AT WIRS T AFHSR o1 ol & (9w 7 &
e Yoeb HR Fediehel b MUR W) — T Ufshar Fidr & it drerare
aTEg W SN[ I &, T T e IX ¢ A A ¥

(iv) TR &1 fsaree - Ife srdela —=araTer gRT f26hr & favureer & T e
forar arar &, o g% favurga A R

Badrilal (deceased) through L.Rs. Nirmala and others v. Akash
and anr.
Order dated 25.02.2019 passed by the High Court of Madhya Pradesh
(Indore Bench) in Miscellaneous Petition No. 5417 of 2018, reported in 2019
(3) MPLJ 738

Relevant extracts from the order:

In every suit filed by the plaintiff, if issues of valuation and court fees are there,
the plaintiff may easily avoid the payment of court fees in the suit as well as in first
appeal/second appeal on the ground that the issue is pending before the Court. As per
scheme of Court Fees Act, the court fees is payable at the time of filing of the suit as
well as first appeal/second appeal, as the case may be. Therefore, payment of court
fees cannot be avoided on the ground that the issue in respect of valuation and court
fees is pending before the Court. If the plaintiff succeeds in the suit as well as in
appeal, the Court is having ample power to pass a decree with costs which includes
court fees.

In the present case, learned trial Court after giving finding on all the issues has
held that the plaintiffs are liable to pay the court fees, otherwise, the plaintiffs were
liable to pay the court fees at the time of filing of the suit itself. The issue of payment
of court fees is a part of the decree and the plaintiffs have not filed any application
under Order 41 Rule 5 of the C.P.C. for stay of the judgment
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and decree and the said part of the decree has not been stayed by the first appellate
Court, hence, the same is executable.

So far as applicability of Order 7 Rule 11 of C.P.C. in the appeal is concerned,
learned counsel for the petitioner submits that power can be invoked only in the
pending suit because the first appellate Court either decides the suit finally or remand
the case.

Under Section 12 of the Court Fees Act, the Court requires determination of
the amount of fee chargeable on the plaint or memorandum of appeal by the Court in
which such plaint or memorandum, as the case may be, is filed, and such decision
shall be finalised as between the parties to the suit. Under sub—section (ii), whenever
any such suit comes before a Court of appeal, reference or revision and the Court
finds that the issue of court fees has wrongly been decided, which is causing loss to
the revenue, it shall require the party to pay additional fee as would have been
payable had the question been rightly decided. Therefore, the first appellate Court u/s
12 is competent to adjudicate the issue in respect of amount of fee payable in appeal
as well as in the suit u/s 107(1) of the C.P.C., the appellate Court is required to decide
the appeal on merit, but the C.P.C. is a procedural law and the Court Fees Act is a
substantive law in respect of payment of court fees, therefore, substantive law will
prevail over the procedural law, hence u/s 12 of the Court Fees Act, the first appellate
Court has rightly decided the issue in respect of court fees.

The issue of court fees is always liable to be decided as a preliminary issue
because the court fees is payable at the time of filing of the suit and appeal. In the
Court Fees Act, there is a provision of refund of court fees paid on the suit as well as
on memo of appeal, but there is no provision for payment of court fees after
adjudication of the suit and the appeal. The court fees can be exempted to an indigent
person or u/s 35 of the Court Fees Act for some special categories of plaintiffs, but in
all circumstances, the fee is payable in advance and thereafter, the issue of valuation
of the suit and payment of court fees should be decided as preliminary issue.

As per sub—section (2) of Section 107 of C.P.C., the appellate Court shall have
same powers and shall perform as nearly as may be the same duties as are conferred
and imposed by the Code on Courts of original jurisdiction in respect of suits
instituted therein. In the present case, the respondent/defendant filed an application
under Order 7 Rule 11 read with Section 107 of C.P.C. If the suit can be dismissed or
rejected under Order 7 Rule 11, then the appeal which is in continuation of the suit
can also be decided or rejected under Order 7 Rule 11 of C.P.C. (specially on the
issue of court fees and valuation of appeal). The provisions of Civil Procedure Code
which are applicable to the suit, are also applicable to first appeal. Therefore, in the
considered opinion of this Court, learned first appellate Court did not commit any
error of law while passing the impugned order dated 9.10.2018.
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14. CRIMINAL PROCEDURE CODE, 1973 — Sections 53, 53—A and 311-A
[inserted by (Amendment) Act 25 of 2005]
IDENTIFICATION OF PRISONERS ACT, 1920 — Section 5
CONSTITUTION OF INDIA - Articles 20 (3) and 142
Voice sample of accused for investigation — Recording of — Permissibility —
Until explicit provisions are engrafted in Cr.P.C. by Parliament, Judicial
Magistrate must be conceded power to order a person to give his voice
sample for purpose of investigation of a crime.

gus UfhaT Tfedr, 1973 — YURIT 53, 53- T 311-& [2005 & 25
(HATY) HTATAIH gRT 31U

gfeat 6 ugara fAfATa, 1920 - 4RT 5

HRA T FIAUT — 305 20 (3) TI 142

3T & o TR i 3arsr & A B JfPeEA - IFATAT - FAG R
.u.H. #H ATAcT® gy A I a@, FRAe AT B WY H 39T
o S &yt & Tord fonedt <ol Y STaT ATt T 3T &Y T 3SR &
QTP ATl STl AT |

Ritesh Sinha v. State of Uttar Pradesh and anr.

Judgment dated 02.08.2019 passed by the Supreme Court in Criminal

Appeal No. 2003 of 2012, reported in AIR 2019 SC 3592
Relevant extracts from the judgment:

Amendments in Sections 53, 53—A & 311-A does not specifically authorize or
empower a magistrate to direct an accused person or any other person to give his/her
voice sample for the purposes of an inquiry or investigation under the Code.

In the present case, the view that the law on the point should emanate from the
Legislature and not from the Court, as expressed in the judgment of this Court from
which the reference has emanated is founded on two main reasons, viz., (i) the
compulsion to give voice sample does in some way involve an invasion of the rights
of the individual and to bring it within the ambit of the existing law would require
more than reasonable bending and stretching of the principles of interpretation and
(i1) if the legislature, even while making amendments in the Criminal Procedure Code
(Act No. 25 of 2005), is oblivious and despite express reminders chooses not to
include voice sample either in the newly introduced explanation to Section 53 or in
Section 53—A and 311-A of Cr.P.C., then it may even be contended that in the larger
scheme of things the legislature is able to see something which perhaps the Court is
missing.

What may appear to be legislative inaction to fill in the gaps in the Statute could
be on account of justified legislative concern and exercise of care and caution.
However, when a yawning gap in the Statute, in the considered view of
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the Court, calls for temporary patchwork of filling up to make the Statute effective
and workable and to sub—serve societal interests a process of judicial interpretation
would become inevitable. The exercise of jurisdiction by Constitutional Courts must
be guided by contemporaneous realities/existing realities on the ground. Judicial
power should not be allowed to be entrapped within inflexible parameters or guided
by rigid principles. True, the judicial function is not to legislate but in a situation
where the call of justice and that too of a large number who are not parties to the /is
before the Court, demands expression of an opinion on a silent aspect of the Statute,
such void must be filled up not only on the principle of ejusdem generis but on the
principle of imminent necessity with a call to the Legislature to act promptly in the
matter.

In the light of the above discussions, until explicit provisions are engrafted in the
Code of Criminal Procedure by Parliament, a Judicial Magistrate must be conceded
the power to order a person to give a sample of his voice for the purpose of
investigation of a crime. Such power has to be conferred on a Magistrate by a process
of judicial interpretation and in exercise of jurisdiction vested in Supreme Court
under Article 142 of the Constitution of India.

15. CRIMINAL PROCEDURE CODE, 1973 — Sections 53 and 54-A
DNA test — When can be ordered? Held, DNA test should not be ordered to
conduct roving and fishing enquiry on a person — It may be ordered only
after substantial investigation and collection of satisfying material.

gus gfshar @fedr, 1973 — URIT 53 Ud 54-T

ar.uaA.w. gdaTor - o IS foFar ST wepar B2 AfRfAuiRa, Shoa.e. adietor @

3mger foredt cafs W 3ifaemed S danfod e &g 8 @ arer ol - =%

hdel HAWYIG a2l & Heheld Ud AR AT & SWId & e fram e

arfew|

Kathi David Raju v. State of Andhra Pradesh and another

Judgment dated 05.08.2019 passed by the Supreme Court in Criminal

Appeal No. 1186 of 2019, reported in (2019) 7 SCC 769
Relevant extracts from the judgment:

There can be no dispute to the right of police authorities to seek permission of
the Court for conducting DNA test in an appropriate case. In the present case, FIR
alleges obtaining false caste certificate by the appellant by changing his name and
parentage. The order impugned itself notices that investigation is not yet completed
and material evidence are yet to be collected. The police authorities without being
satisfied on material collected or conducting substantial investigation have requested
for DNA test which is nothing but a step towards roving and fishing enquiry on a
person, his mother and brothers. It is a serious matter which should not be lightly
resorted to without there being appropriate satisfaction for requirement of such test.
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It is the submission of learned counsel for the respondent that Section 53 Cr.P.C
empowers the police authorities to request a medical practitioner to conduct
examination of a person. There cannot be any dispute to the provision empowering
police authorities to make such a request. Present is a case where without carrying out
any substantial investigation, the police authorities had jumped on the conclusion that
DNA test should be obtained. It was too early to request for conduct of DNA test
without carrying out substantial investigation by the police authorities. The
Additional Junior Civil Judge also failed to notice that in the investigation conducted
by the Investigating Authority no such materials have been brought on the basis of
which it could have been opined that conducting DNA test is necessary for the
appellant on his mother and two brothers.

[ ]
16. CRIMINAL PROCEDURE CODE, 1973 — Section 125

Maintenance — Whether a wife, who has been divorced by the husband, on

the ground that the wife has deserted him, is entitled to claim maintenance?

Held - Yes.

GUs Ufshar HiedT, 1973 — ORI 125

HUT-GIYOT — &7 Ueh U, Tore ufed a1 afeameT ey St & 3R W deres T

IAT &, $ROT-UINOT UTH et ot A &2 3rfARGRa - &)

Dr. Swapan Kumar Banerjee v. State of West Bengal and anr.

Judgment dated 19.09.2019 passed by the Supreme Court of India in

Criminal Appeal No. 232 of 2015, reported in 2019 (2) ANJ (SC) (Suppl.) 97
Relevant extracts from the judgment:

The short question raised in these appeals is whether a wife, who has been
divorced by the husband, on the ground that the wife has deserted him, is entitled to
claim maintenance under Section 125 of the Code of Criminal Procedure, 1973
(Cr.P.C.). We may refer to the relevant portion of Section 125 of the Code of
Criminal Procedure:—

“125. Order for maintenance of wives, children and parents.—
(1) Ifany person having sufficient means neglects or refuses to
maintain —
(a)  his wife, unable to maintain herself, or
X X X X
Explanation.— For the purposes of this Chapter,—
X X X X
(b) “wife” includes a woman who has been divorced by, or

has obtained a divorce from, her husband and has not
remarried.
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(2) xxxx

3) xxxx

(4) No Wife shall be entitled to receive an allowance for the
maintenance or the interim maintenance and expenses of
proceeding, as the case may be, from her husband under
this section if she is living in adultery, or if, without any
sufficient reason, she refuses to live with her husband, or
if they are living separately by mutual consent.

X X X
It is the contention of the learned Counsel for the appellant that in terms of sub—

section (4), no wife, who has deserted her husband can claim maintenance under
Section 125 of the Cr.P.C. His further submission is that since in terms of the
explanation wife includes a divorced woman, therefore, even a wife who has been
divorced on the ground of desertion would not be entitled to maintenance in view of
sub—section (4). The Learned Counsel has very candidly placed before us three
judgments of this Court which take a view contrary to the one being canvassed by
learned Counsel for the appellant before us. In Vanamala v. H.M. Ranganatha
Bhatta, (1995) 5 SCC 2992 dealt with a similar issue and held as follows:

Section 125 of the Code makes provision for the grant of maintenance

to wives, children and parents. Sub—section (1) of Section 125 inter alia

says that if any person having sufficient means neglects or refuses to

maintain his wife unable to maintain herself, a Magistrate of the first

class may, upon proof of such neglect or refusal, order such person to

make a monthly allowance for the maintenance of his wife not

exceeding ¥ 500/ in the whole, as such Magistrate thinks fit, and to pay

the same to such person as the Magistrate may from time to time direct.

Clause (i) of the Explanation to the sub—section defines the expression

‘wife’ to include a woman who has been divorced by, or has obtained a

divorce from, her husband and has not remarried. In the instant case it is

not contended by the respondent that the appellant has remarried after

the decree of divorce was obtained under Section 13—-B of the Hindu

Marriage Act.

It is also not in dispute that the appellant was the legally wedded wife of
the respondent prior to the passing of the decree of divorce. By virtue of the
definition referred to above she would, therefore, be entitled to maintenance if she
could show that the respondent had neglected or refused to maintain her. Counsel for
the respondent, however, invited our attention to sub—section (4) ofSection 125. ...
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This is for the obvious reason that unless there is a relationship of husband and
wife there can be no question of a divorcee woman living in adultery or without
sufficient reason refusing to live with her husband. After divorce where is the
occasion for the woman to live with her husband? Similarly there would be no
question of the husband and wife living separately by mutual consent because after
divorce there is no need for consent to live separately. In the context, therefore, sub—
section (4) of Section 125 does not apply to the case of a woman who has been
divorced or who has obtained a decree for divorce. In our view, therefore, this
contention is not well founded.

Thereafter, in Rohtash Singh v. Ramendri & ors., (2000) 3 SCC 180 this Court
took a similar view:

“Learned counsel for the petitioner then submitted that once a decree for
divorce was passed against the respondent and marital relations between
the petitioner and the respondent came to an end, the mutual rights,
duties and obligations should also come to an end. He pleaded that in
this situation, the obligation of the petitioner to maintain a woman with
whom all relations came to an end should also be treated to have come
to an end. This plea, as we have already indicated above, cannot be
accepted as a woman has two distinct rights for maintenance. As a wife,
she is entitled to maintenance unless she suffers from any of the
disabilities indicated in Section 125 (4). In another capacity, namely, as
a divorced woman, she is again entitled to claim maintenance from the
person of whom she was once the wife. A woman after divorce becomes
a destitute. If she cannot maintain herself or remains unmarried, the man
who was once her husband continues to be under a statutory duty and
obligation to provide maintenance to her.”

This view, which was taken by two—Judge Benches has been confirmed in
Manoj Kumar v. Champa Devi, (2018) 12 SCC 748 by a three judge bench, though,
no specific reasons have been recorded in the judgment. The learned Counsel for the
appellant urged that the matter requires reconsideration. We are not in agreement
with him for two reasons. Firstly, the view taken in the first two judgments has been
confirmed by a three—judges Bench and, therefore, we cannot refer it to a larger
Bench. Even otherwise, this view has been consistently taken by this Court and the
said view is in line with both the letter and spirit of the Cr.P.C. No doubt, as urged by
the learned Counsel for appellant, Explanation II to Section 125 of the Cr.P.C. by
deeming fiction includes a divorced woman to be a wife and, therefore, a woman who
has been divorced by her husband can still claim maintenance under Section 125 of
the Cr.P.C. The question is how we should read the provisions of sub—section (4) in
this regard, especially when we deal with those women, against whom a decree for
divorce has been obtained on the ground that they have deserted their husband.
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Once the relationship of marriage comes to an end, the woman obviously is not
under any obligation to live with her former husband. The deeming fiction of the
divorced wife being treated as a wife can only be read for the limited purpose for
grant of maintenance and the deeming fiction cannot be stretched to the illogical
extent that the divorced wife is under a compulsion to live with the ex—husband. The
husband cannot urge that he can divorce his wife on the ground that she has deserted
him and then deny maintenance which should otherwise be payable to her on the
ground that even after divorce she is not willing to live with him. Therefore, we find
no merit in the contention of the learned Counsel for appellant. Coming to the merits
of the case, the matrimonial dispute started with the husband filing a petition of
judicial separation in 1992, though, it was alleged that since 1987 the wife had
deserted him.

In 1997 a petition for divorce was filed and the divorce was granted in 2000.
During this period from 1987 to 2000 when the wife was living separately from her
husband she did not file any petition for grant of maintenance. Even during the
divorce proceedings though an application under Section 24 of the Hindu Marriage
Act, 1955 was filed but it seems that the same was either dismissed for non—
prosecution or was not pressed. It was not decided on merits in any event.

After the divorce was granted, according to the appellant he got remarried after a
year and it was only thereafter that the wife filed a petition for grant of maintenance.
That, according to us, will make no difference because it is for the wife to decide
when she wants to file a petition for maintenance. She may have felt comfortable
with whatever earnings she had upto that time or may be she did not want to
precipitate matters till she was contesting the divorce petition by filing a claim for
maintenance. Whatever be the reason, the mere fact that the wife did not file a
petition for grant of maintenance during the pendency of the matrimonial
proceedings, is no ground to hold that she is not entitled to file such a petition later
on.

The next issue raised was that the wife being a qualified architect from a reputed
university i.e. Jadavpur University, Calcutta would be presumed to have sufficient
income. It is pertinent to mention that as far as the husband is concerned, his income
through taxable returns has been brought on record which shows that he was earning
a substantial amount of I 13,16,585/— per year and on that basis ¥ 10,000/~ per
month has been awarded as monthly maintenance to the wife. No evidence has been
led to show what is the income of the wife or where the wife is working. It was for
the husband to lead such evidence. In the absence of any such evidence no
presumption can be raised that the wife is earning sufficient amount to support
herself. In this view of the matter, we find no merit in the appeals, which are
accordingly dismissed. Pending application(s), if any, stands disposed of.
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17. CRIMINAL PROCEDURE CODE, 1973 — Section 125 (3)
Whether imprisonment exceeding for a period of one month can be imposed
for arrears of maintenance for more than a month? Held, Yes.

&z ufehar Ifedr, 1973 - 9RT 125 (3)

AT Th A T AP HIOUT-UINUT & JhraT & U T AE & 3P PRaw

RN forar s Fovar &2 3fRfAURG, &

Amar Singh v. Kamla @ Sapna Panthi and ors.

Order dated 28.03.2019 passed by the High Court of Madhya Pradesh

(Gwalior Bench) in Criminal Revision No. 5630 of 2018, reported in 2019 (3)

MPLJ 200 (DB)

Relevant extracts from the order:

Single Bench presided over by Hon’ble Shri Justice Sheel Nagu in Criminal
Revision No. 5630/2018 having expressed difference of opinion with the opinion
expressed by Hon’ble Shri Justice Gurpal Singh Ahluwalia in Criminal Revision No.
1257/2018, Rajesh Dubey v. Smt. Rachna Tiwari and another, 2018 (2) MPLJ 269
= 2018 (1) MPLJ(Cri.) 477 decided on 21/03/2018 on the issue of sentencing under
Sub-section (3) of Section 125 of Code of Criminal Procedure, 1973 (hereinafter
referred as to “Cr.P.C.”), the matter has been referred to the Division Bench.

In the case at hand, the relevant fact is not in dispute that the husband having
failed to abide by the order passed by the Court to pay an amount of
% 1,000/— per month to each of three children as ordered on 15/06/2016 under Sub—
section (1) of Section 125 of Cr.P.C., led the Court direct the husband to suffer civil
jail for a period of 11 months in exercise of its jurisdiction under Sub—section (3) of
Section 125 of Cr.P.C.

Similar fact situation has arisen in Rajesh Dubey (supra) wherein relying on the
decision by the Supreme Court in Poongodi and another v. Thangavel, (2013) 10
SCC 618, the order of sentencing for more than one month has been upheld.
Whereas, in the case at hand, learned Single Judge has expressed his reservation for
the said view on the basis of another decision by the Supreme Court in Shahada
Khatoon and others v. Amjad Ali and others, (1999) 5 SCC (Cri) 1029.

Pertinent it is to note that the provisions contained in Section 128 of Cr.P.C. only
lays down the mode of enforcing recovery of maintenance allowance, stipulating
therein that the order of maintenance may be enforced by any Magistrate in any place
where the person against whom it is made may be. In case if the order of maintenance
put to enforcement is not complied with, Section 128 Cr.P.C. has no answer as to
how the order be actually effected. The answer lays in Sub—section (3) of Section 125
of Cr.P.C.

In Poongodi (supra), Their Lordships were pleased to take note of slightly
different context in which Shahada Khatoon (supra) was decided which may be
noticed from the argument advanced by learned counsel in the said case [i.e.

JOTI JOURNAL - FEBRUARY 2020 — PART 1I 24



Shahada Khatoon (supra)]. The contentions advanced in Shahada Khatoon (supra)
was the liability of husband arising out of an order passed under Section 125 to make
payment of maintenance is a continuing one and on account of non—payment, there
has been a breach of the order and therefore the Magistrate would be entitled to
impose sentence on such a person continuing him in custody until payment is made.
The submissions thus suggested that, Magistrate can keep or sentence the person until
said person makes up the payment. These submissions glossed over the language of
Sub-section (3) of Section 125 which contemplates a punishment of imprisonment
which may extend to one month or until payment, if, sooner made. Therefore, the
contentions raised were negatived holding that the “power of the Magistrate cannot
be enlarged and therefore the only remedy would be after expiry of one month. For
breach or non—compliance with the order of the Magistrate the wife can approach the
Magistrate again for similar relief. By no stretch of imagination can the Magistrate be
permitted to impose sentence for more than one month.

The issue was not as in the present case where the arrears of maintenance has
been claimed and despite issuance of warrant, there is non—compliance. Thus, on
facts the decision in Shahada Khatoon (supra) is distinguishable.

In the context which we are dwelling, decision under Section 488 the Code of
Criminal Procedure, 1882 which is pari materia Section 125 (3) of 1973 Act can be
taken note of. Section 488 of Cr.P.C. 1882 stipulates: “The Magistrate may, for every
breach of the order, issue a warrant for levying the amount due in the manner
hereinbefore provided for levying fines, and may sentence such person for the whole
or any part of each month’s allowance remaining unpaid after the execution of the
warrant, to imprisonment for a term which may extend to one month.”

In view whereof, the order making reference i.e. order dated passed in Criminal
Revision No. 5630/2018 when tested on the anvil of above analysis cannot be upheld.
The view taken by learned Single Judge in Rajesh Dubey (supra) that the Magistrate
can impose a sentence for default of each month or a part of each months default in
payment of maintenance, by awarding punishment for a period of one month till
payment is made, whichever is sooner. If there are arrears for more than one month
then the imprisonment exceeding for a period of one month can be imposed is
uphold.

[ ]
18. CRIMINAL PROCEDURE CODE, 1973 — Sections 154 and 173(8)

INDIAN PENAL CODE, 1860 — Sections 302 and 364

EVIDENCE ACT, 1872 — Section 45

APPRECIATION OF EVIDENCE:

CRIMINAL TRIAL:

(i) Registration of second FIR of same incident — When permissible?

Generally, second FIR, except of  counter case, is
impermissible — But where fresh offence is committed during
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the investigation of earlier offence which is distinct from the offence
being investigated, such fresh offence should be separately investigated
— Instantly, offence of abduction began on 01.10.2001 when deceased
and his wife were forced into captivity and ended same day when they
were released — However, offence of murder was committed
independently on 26.10.2001 — Held, the two offences cannot be said to
be committed in the course of same transaction, hence second FIR for
offence of murder was proper.

(i) DNA evidence; nature of — DNA evidence is also opinion evidence —
Although accuracy of DNA evidence is increasing with advancement in
science and technology, but yet it is not infallible — Held, no adverse
inference can be drawn in absence of DNA evidence.

(iii) Superimposition test; identification of dead body — This test also give
opinion evidence — This technique cannot be regarded as infallible —
Held, superimposition test cannot be taken as conclusive proof of
identification of dead body — It may corroborate other evidence.

2Us UTehAT GiRdT, 1973 — URIT 154 T 173 (8)

HRAIT U8 Afedl, 1860 — ¥R 302 U 364

ey AfAfATH, 1872 - URT 45

A& BT FHeTehed:

IO faamoT:

(i) T & gean & "o & Gy v ggen RAE &1 Ghied — a9 3"
§? UAIAT, dBeeX UMOT & AHfaRew, G ugdm gmar Roe
IR A & — Weg &l 91 WY qIadt JRY F 3=Awor F R
HRA R S1ar &, St 75 uonda 3y @ e & o 0 av
Y AT GUS A HAW0T fRAT ST AT — TEAINT ThIOT 3 3UEI0T
@l IWRY Gl 01.10.2001 I YR TIT ST I TAT 5Heh! Tl
qolqde URETE oham a1 AT A1 38 G oH T3 59 3o AHd
R T a1 — T @ U gUFHA: AP 26.10.2001 P HIRA Fhar
T a1 — AfRfAYiRE, St 3wy T & degaer & A F FIRda
fopw a0 A& FE ST T, AT &= & IWY & o ThT ve
e Raé s o

(i3 vau. ey i upfa — A.oa.v. ey off AHmAT H e ¥ — Ty
faetrer wa olfrehr & seafd & @y oA, @eg i gedr i g9 ©
t fhg 3ol off % w8 ad ¥ — AfRfAuURA, Sreac. weg & 3pm
# 15 o ufdger vy A& e ST Fwar #
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(iil) g udetor; @ 6 ugae — g wdieror off fed aney
aar ¥ — =@ ugfa P M wdE FE AT o har — IR,
FUIESUISTIA GL&ToT &l A Y U @l [Aar—ye UHAT FE AT S
FhaT — Y AT 3T F&T H FYY A S Ghelr B

Pattu Rajan v. The State of Tamil Nadu

Judgment dated 29.03.2019 passed by the Supreme Court in Criminal

Appeal No. 680 of 2009, reported in 2019 (3) Crimes 12 (SC)

Relevant extracts from the judgment:

A quick overview of the sequence of unfolding of the incident of murder in
question and the prior incident of abduction would show that the above factors cannot
be said to be satisfied in this case. Even when the two FIRs Ext. P1 and P3 are read
together, it becomes clear that the first incident of abduction began and ended on
01.10.2001. The crime of abduction commenced when the victims (PW1 and the
deceased) were forced into captivity on the said date, and was completed on the same
day immediately after the victims were released. In respect of the said incident, the
first information came to be lodged on 12.10.2001 by PW1. During the investigation
of the said case, on 24.10.2001, the accused brought the deceased, PW1 and her
family members to Tirunelveli. The present crime came to be committed on
26.10.2001, whereby PW1 and her husband, Santhakumar were taken away in a car,
and on the direction of Accused No.l, Accused Nos. 2 to 4, 6 and 7 forcibly took
away Santhakumar by separating him from his wife, committed his murder and threw
away his body at the Tiger—Chola forest area within the jurisdiction of Kodaikanal
Police Station.

There cannot be any dispute that a second FIR in respect of an offence or
different offences committed in the course of the same transaction is not only
impermissible but also violates Article 21 of the Constitution.

However, the aforementioned principles of law may not be applicable to the facts
of the incident on hand, as the crimes underlying the two FIRs are distinct and
different. The offence punishable under Section 302, in the present case, was
committed during the course of investigation of the case in the first FIR, i.e. relating
to the crime of abduction. We are of the considered opinion that the allegations and
offences under this present FIR relating to the murder of the deceased are
substantially distinct from the information lodged in Crime No. 1030 of 2001 relating
to abduction. In case a fresh offence is committed during the course of the earlier
investigation, which is distinct from the offence being investigated, such fresh
offence cannot be investigated as part of the pending case, and should instead be
investigated afresh.

One cannot lose sight of the fact that DNA evidence is also in the nature of
opinion evidence as envisaged in Section 45 of the Indian Evidence Act.
Undoubtedly, an expert giving evidence before the Court plays a crucial role,
especially since the entire purpose and object of opinion evidence is to aid the
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Court in forming its opinion on questions concerning foreign law, science, art, etc.,
on which the Court might not have the technical expertise to form an opinion on its
own.

Like all other opinion evidence, the probative value accorded to DNA evidence
also varies from case to case, depending on facts and circumstances and the weight
accorded to other evidence on record, whether contrary or corroborative. This is all
the more important to remember, given that even though the accuracy of DNA
evidence may be increasing with the advancement of science and technology with
every passing day, thereby making it more and more reliable, we have not yet
reached a juncture where it may be said to be infallible. Thus, it cannot be said that
the absence of DNA evidence would lead to an adverse inference against a party,
especially in the presence of other cogent and reliable evidence on record in favour of
such party.

In view of the above discussion, we hold that the High Court was justified in
observing that a superimposition test cannot be taken as a conclusive one for the
identification of a dead body, because by itself it may not conclusively establish
identification. However, the High Court rightly accepted the expert testimony on this
aspect since in the instant case, the superimposition test was merely one piece of
evidence relied upon by the prosecution to corroborate the evidence of PWs 1 and 2
in order to strengthen its case.

19. CRIMINAL PROCEDURE CODE, 1973 — Sections 167, 309, 437 and 439
(i) Bail — Addition of new and grave offences against an accused enlarged
on bail — Whether a ground to re—arrest such accused? Held, Yes — But
investigating authority can only re—arrest the accused after obtaining
order from the Court which had granted bail — Court may permit re—
arrest after cancellation of bail — There cannot be automatic re—arrest
without order of Court.

(i) Remand — Sections 167 and 309 CrPC; applicability of — Remand u/s
167 (2) can be given during investigation only — After taking cognizance,
same accused can be remanded into judicial custody only u/s 309 (2) —
But if a new accused is arrested after taking cognizance during further
investigation, he may be remanded u/s 167 (2).

gus ufehar HiedT, 1973 - YRIT 167, 309, 437 Td 439

(i) AT - AT W R 3fPgs & Ovg av qwr 798k Irwrad @
A S - T IE IRYE A G OREAR WA @ MR ¥?
Ffafauifa, & - Weg 3=dwor 3SR 3fRgE @ 77 37 =T &
e &, o AT Ui & o, gt FIRTFAR &Y Fehell & — ArTerd
SATd & B & IWId G TREIR & 3l & Febell § - SR
& 3 F T Togdg PRFEI A& @ Fhal §
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(i) RAUS — 9RT 167 TF 309 SUH. AT TRAISAAT — GRT 167 (2) & 3iddTd
RaAvs A Iwor & R @Ar ST @FaT § - G o & gand 9@
HAGH GRT 309 (2) F AT e HAET F UG Rear S Fehar ®
- Weg I @A o9 & Wi, JPHA AW & R B AT
HIYH FPREAR Bhar arar &, af 38 9RT 167 (2) & 3aeta Ramos @
ORT frar ST Hepar &I

Pradeep Ram v. State of Jharkhand and anr.

Judgment dated 01.07.2019 passed by the Supreme Court in Criminal

Appeal No. 816 of 2019, reported in 2019 (3) Crimes 110 (SC)

Relevant extracts from the judgment:

From the submissions of the learned counsel for the parties and the pleadings on

the record, following are the issues, which arise for consideration in these appeals:—

(1) Whether in a case where an accused has been bailed out in a criminal case,
in which case, subsequently new offences are added, is it necessary that bail
earlier granted should be cancelled for taking the accused in custody?

(i1)) Whether re-registration of F.ILR. No. RC-06/2018/NIA/DLI is a second
F.ILR. and is not permissible there being already a FIR No. 02/2016
registered at P.S. Tandwa arising out of same incident?

(i11)) Whether NIA could conduct any further investigation in the matter when
investigation in the P.S. Case No. 02/2016 having already been completed
and charge sheet has been submitted on 10.03.2016 with regard to which
cognizance has already been taken by Chief Judicial Magistrate, Chatra on
11.03.2016?

(iv) Whether the order dated 25.06.2018 passed by Judicial Commissioner—cum—
Special Judge, NIA, Ranchi remanding the appellant to judicial custody is in
accordance with law?

(v) Whether the power under Section 167 CrPC can be exercised in the present
case, where the cognizance has already been taken by Chief Judicial
Magistrate on 11.03.2016 or the accused could have been remanded only
under Section 309(2) CrPC?

We arrive at following conclusions in respect of a circumstance where after grant

of bail to an accused, further cognizable and non—bailable offences are added:—

(1) The accused can surrender and apply for bail for newly added cognizable
and non-bailable offences. In event of refusal of bail, the accused can
certainly be arrested.

(i1) The investigating agency can seek order from the court under Section 437(5)
or 439(2) of CrPC for arrest of the accused and his custody.
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(i11) The Court, in exercise of power under Section 437(5) or 439(2) of CrPC,
can direct for taking into custody the accused who has already been granted
bail after cancellation of his bail. The Court in exercise of power under
Section 437(5) as well as Section 439(2) can direct the person who has
already been granted bail to be arrested and commit him to custody on
addition of graver and non—cognizable offences which may not be necessary
always with order of cancelling of earlier bail.

(iv) In a case where an accused has already been granted bail, the investigating
authority on addition of an offence or offences may not proceed to arrest the
accused, but for arresting the accused on such addition of offence or
offences it need to obtain an order to arrest the accused from the Court
which had granted the bail.

After having noticed, the relevant provisions of Section 167(2) and Section 309,

CrPC and law laid down by this Court, we arrive at followingconclusions: —

(1) The accused can be remanded under Section 167(2) CrPC during
investigation till cognizance has not been taken by the Court.

(11) That even after taking cognizance when an accused is subsequently arrested
during further investigation, the accused can be remanded under Section
167(2) CrPC.

(ii1)) When cognizance has been taken and the accused was in custody at the time
of taking cognizance or when inquiry or trial was being held in respect of
him, he can be remanded to judicial custody only under Section 309 (2)
CrPC.

20. CRIMINAL PROCEDURE CODE, 1973 — Sections 190 and 202

Protest petition; How to be dealt with by Magistrates? Held, Magistrate has

following courses on filing of final report by investigating officer and protest

petition by informant/complainant —

(i) Magistrate may take cognizance on the final report u/s 190(1)(b) of
CrPC if the material persuades him to disagree with the conclusion of
10;

(ii) Magistrate may accept the final report and drop the proceedings
rejecting the protest petition if he is convinced on the basis of final
report and allegations contained in protest petition along with
annexures that no prima facie case is made out;

(iii) Magistrate could not be compelled to take cognizance treating protest
petition as a complaint. However, he may treat protest petition as a
complaint and take cognizance u/s 190(1)(a) of CrPC. In that case, he
would have to follow the procedure prescribed u/s 200 and 202 of CrPC.
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(iv) Magistrate may treat a protest petition as complaint only when it fulfills
the requirements of a complaint as defined u/s 2(d) of CrPC such as list
of witnesses, etc.

cus ufehar Ifedr, 1973 — URIT 190 T 202

gidare I — ATeee gRT Fd YR HrR—dRT S Sier aree? — fafayaiiE,

IFEYUE RPN gRT 3ifde ufdded Wgd A IR FIARd/aRad gr

yufdare AT TFgd e W ATaEe @l & faedhed suaeu aia & —

() FfIEee 3ifas ufddea I E.0.4. & 9RT 190(1)(@) & HFAR FAA o bl
© Ife 31fPera W om$ 718 ATt & TR W a8 gHure Qe & fAvey &
AT BT BT |

(i) AToRee 3ifad ufddea & TeR o 3R ufdag aike & @Rst &
HIRIATE THATH TR Tl & I SHHT o= § 76 3ifaer ufddes va ufaare
aifer & AR IRITl Td 386 WY Tdd 3Haiaa! & IUR W g o
UAH TEAT ATHAT ALl dAT ¢

(iii) AT D Uicare ATFART Y TRATE AT 3H T HIATA ol & Torw sme 12
frar S @aar ¥ &, ag ufdarg WS B TE qRarg AFE 9RT
190(1)(F) &Y. 9. & IHFIAR T of T &1 38 YT 7 38 g.u.6. dr 9
200 31 202 gRT AYTRA ufehar #1 urerer Hea ghom|

(iv) AfSECe T ufaare TR o aikarg & 0 & aft AT ThaT § 9 I8 &.0.4.
& URT 2() F gRIRT aRarg i maEEar3it S g R @), S araar
T T 3TS |

Vishnu Kumar Tiwari v. State of Uttar Pradesh through Secretary

Home, Civil Secretariat Lucknow and anr.
Judgment dated 09.07.2019 passed by the Supreme Court in Criminal
Appeal No. 1015 of 2019, reported in AIR 2019 SC 3482

Relevant extracts from the judgment:

In the facts of this case, having regard to the nature of the allegations contained
in the protest petition and the annexures which essentially consisted of affidavits, if
the Magistrate was convinced on the basis of the consideration of the final report, the
statements under Section 161 of the Code that no prima facie case is made out,
certainly the Magistrate could not be compelled to take cognizance by treating the
protest petition as a complaint. The fact that he may have jurisdiction in a case to
treat the protest petition as a complaint, is a different matter. Undoubtedly, if he treats
the protest petition as a complaint, he would have to follow the procedure
prescribed under Sections 200 and 202 of the Code if the latter Section also
commends itself to the Magistrate. In other words, necessarily, the
complainant and his witnesses would have to be examined. No
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doubt, depending upon the material which is made available to a Magistrate by the
complainant in the protest petition, it may be capable of being relied on in a particular
case having regard to its inherent nature and impact on the conclusions in the final
report. That is, if the material is such that it persuades the court to disagree with the
conclusions arrived at by the Investigating Officer, cognizance could be taken under
Section 190(1)(b) of the Code for which there is no necessity to examine the
witnesses under Section 200 of the Code. But as the Magistrate could not be
compelled to treat the protest petition as a complaint, the remedy of the complainant
would be to file a fresh complaint and invite the Magistrate to follow the procedure
under Section 200 of the Code or Section 200 read with Section 202 of the Code.
Therefore, we are of the view that in the facts of this case, we cannot support the
decision of the High Court.

If a protest petition fulfills the requirements of a complaint, the Magistrate may
treat the protest petition as a complaint and deal with the same as required under
Section 200 read with Section 202 of the Code. In this case, in fact, there is no list of
witnesses as such in the protest petition. The prayer in the protest petition is to set
aside the final report and to allow the application against the final report. While we
are not suggesting that the form must entirely be decisive of the question whether it
amounts to a complaint or liable to be treated as a complaint, we would think that
essentially, the protest petition in this case, is summing up of the objections of the
second respondent against the final report.

[ ]
*21.CRIMINAL PROCEDURE CODE, 1973 — Section 197
Sanction for prosecution — Public servant — Employees of Public Sector

Corporations are not entitled to protection u/s 197 as ‘public servant’.

gus yfehar |fedr, 1973 - 4R 197

AP & o Tl — ol Jas — Adafas a7 AT & HwFARr arT
197 F IHeddd ‘Al Fad' & T F TIETT & FHER el gl

Bharat Sanchar Nigam Limited and others v. Pramod V. Sawant
and anr.

Judgment dated 19.08.2019 passed by the Supreme Court in Criminal
Appeal No. 503 of 2010, reported in AIR 2019 SC 3929

[ J
22. CRIMINAL PROCEDURE CODE, 1973 — Section 302

Permission to conduct prosecution — Victim has right to assist Court in trial
before Magistrate — If victim is found in position to assist it, Magistrate can
grant permission to victim to take over the inquiry pending before
Magistrate — Order of High Court granting permission to victim without
examining his position, set aside — Matter remitted to Magistrate to consider
position of victim.
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gus ufthar dfRdr, 1973 - 9RT 302

HPASTA BT FATd B T g - AfSEee & AT fARor & =rare
T FE—T A BT HABR NiST @ § - I DT, s39H Fergar o
RUfa & urar Jrar § O AfSwee & AT &g J w1 FRAHR A
31egeT Wi3T A AfSEES UaTad AT Feobell & — Mg 1 T&Afq o wligqor o
e 359 e g7 Uee T TS g @1 MG, Iured fhar IRm -
difta & fufd W AR &= § o afowe & #wer gfauia e
I |

Amir Hamza Shaikh and others v. State of Maharashtra and anr.
Judgment dated 07.08.2019 passed by the Supreme Court in Criminal
Appeal No. 1217 of 2019, reported in AIR 2019 SC 3721

Relevant extracts from the judgment:

In J.K. International v. State (Govt. of NCT of Delhi), (2001) 3 SCC 462, it has
been held that if the cause of justice would be better served by granting such
permission, the Magistrate’s court would generally grant such permission. An
aggrieved private person is not altogether eclipsed from the scenario when the
criminal court take cognizance of the offences based on the report submitted by the
police.

In Mallikarjun Kodagali (Dead) represented through LRs v. State of
Karnataka & ors., (2019) 2 SCC 752, this Court approved the Justice Malimath
Committee, wherein the victim’s right to participate in the criminal proceedings
which includes right to be impleaded, right to know, right to be heard and right to
assist the court in the pursuit of truth had been recognised.

[ ]
23. CRIMINAL PROCEDURE CODE, 1973 — Section 319

Summoning of additional accused — Standard of proof required for — It

should be more than the standard of framing of charge — But short of

satisfaction to the extent that the evidence, if goes unrebutted, would lead to
conviction [Hardeep Singh v. State of Punjab, (2014) 3 SCC 92 followed.]

gus uferar HiedT, 1973 —4URT 319

Ao AfPgs A 3ga fFar Sear - gamor & 3R F R - 39 IR
fRRT & & TR F =T &R A Y1 TIRT - W 38 TR ddb A [F
eI & IWRT W W QWA & > (66T Bg fawg Garg T
(2014) 3 TEHIAT 92, FARC]

Shiv Prakash Mishra v. State of Uttar Pradesh and anr.
Judgment dated 23.07.2019 passed by the Supreme Court in Criminal
Appeal No. 1105 of 2019, reported in (2019) 7 SCC 806
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Relevant extracts from the judgment:
As held by the Constitution Bench in para (105 and 106) in Hardeep Singh v.

State of Punjab, (2014) 3 SCC 92, the power under Section 319 CrPC is
discretionary and is to be exercised sparingly which reads as under:—

“105. Power under Section 319 CrPC 1is a discretionary and an

extraordinary power. It is to be exercised sparingly and only in those

cases where the circumstances of the case so warrant. It is not to be

exercised because the Magistrate or the Sessions Judge is of the opinion

that some other person may also be guilty of committing that offence.

Only where strong and cogent evidence occurs against a person from

the evidence led before the court that such power should be exercised

and not in a casual and cavalier manner.

106. Thus, we hold that though only a prima faciecase is to be

established from the evidence led before the court, not necessarily tested

on the anvil of cross—examination, it requires much stronger evidence

than mere probability of his complicity. The test that has to be applied is

one which is more than prima faciecase as exercised at the time of

framing of charge, but short of satisfaction to an extent that the

evidence, if goes unrebutted, would lead to conviction. In the absence of

such satisfaction, the court should refrain from exercising power under

Section 319 CrPC. In Section 319 CrPC the purpose of providing if “it

appears from the evidence that any person not being the accused has

committed any offence” is clear from the words ‘‘for which such person

could be tried together with the accused”. The words used are not “for

which such person could be convicted”. There is, therefore, no scope for

the court acting under Section 319 CrPC to form any opinion as to the

guilt of the accused.”

[ ]
24. CRIMINAL PROCEDURE CODE, 1973 — Section 360

PROBATION OF OFFENDERS ACT, 1958 — Sections 3 and 4

(i) Benefit of probation — Provisions of Section 360 CrPC; nature of — Held,
these provisions are in addition to the provisions of Act of 1958 or any
other law in force for treatment, training and rehabilitation of youthful
offenders — Both the provisions exist simultaneously.

(ii) Benefit of probation — Distinction between the two provisions — Under
Act of 1958, Court is required to seek report from probationary officer
before allowing benefit of provision — There is no such limitation while
exercising the powersu/s 360 CrPC.
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gug yferar |fedr, 1973 - 4RT 360

ey aRdien rfAfaws, 1958 - URIT 39 4

(i) uRAET T M -G UH. T URT 360 & Uraum=l & gpfa -3ifAfauiRg,

I gt 1958 & ARAAIA ryer fRAR I/ F IUER, ufvaTor
Td gaaid &g 994 fRdr 3 A & wfoRe € -aat & uaue e
WY JE @ B

(i) IRET F AH -Gl AU F FALT A - 1958 F IFRAAIA F 3iaeta

YT & H BT S &y e uRdeT 3w & ufadga &
38T AT & - GUH & URT 360 & 3icta e & W7 T T
T A ufady a8 R

Lakhanlal @ Lakhan Singh v. State of Madhya Pradesh

Order dated 04.04.2019 passed by the Supreme Court in Criminal Appeal

No. 1306 of 2013, reported in 2019 (3) Crimes 95 (SC)

Relevant extracts from the order:

If the offender is less than 21 years of age or a woman not convicted of an
offence not punishable with death or imprisonment for life; such offender can be
granted benefit of probation on satisfaction of the court on the basis of parameters
contained in Section 360 of the Code. However, in respect of an offender more than
21 years of age, the benefit of release is available only if the offence is punishable for
less than seven years imprisonment or fine. The object of Section 360 of the Code is
to prevent young persons from being committed to jail, who have for the first—time
committed crimes through ignorance, or inadvertence or the bad influence of others
and who, but for such lapses, might be expected to be good citizens.

The distinction is that under the 1958 Act, the Court is required to seek report
from the Probationary Officer before allowing an offender the benefit of probation
apart from satisfying other conditions, whereas there is no such limitation while
exercising the powers under Section 360 of the Code.

We find that the attention of the Court was not drawn to sub Section (10) of
Section 360 which provides that Section 360 will not affect the provisions of 1958
Act or other similar laws for the time being in force for the treatment, training or
rehabilitation of youthful offenders. Still further, Section 4 of the 1958 Act has a
non—obstante clause, giving overriding effect over any other provisions of law.

The conjoint reading of the provisions of both the statutes, we find that the
provisions of Section 360 of the Code are in addition to the provisions of the 1958
Act or the Children Act, 1960, or any other law for the time being in force for the
treatment, training or rehabilitation of youthful offenders.
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*25.CRIMINAL PROCEDURE CODE, 1973 — Section 427(2)

26.

NEGOTIABLE INSTRUMENTS ACT, 1881 — Section 138

Scope of Section 427 of the Code — Conviction of accused in three cases for
offence punishable u/s 138 of 1881 Act — Application to order running of
sentence concurrently — Held, accused convicted in different cases — Not
entitled to the benefit of Section 427 (2) CrPC - Jail sentence cannot run
concurrently.

aus gfshar Afdr, 1973 — URT 427(2)

U1y forgd 31fafaaaT, 1881- URT 138

AT &Y YRT 427 BT TAEAR — AT AT 3 3TIeH bl 1881 o ATATA hr URT
138 & HAINT gUSAT WY & AT Quflg A I - SRamE & FHAad §7 &
ol P TS ¥ 3 - HAfAUIRG, 3PYF @ Ry Frera’ 7 grufdrg foman
IAT & — GUS URhar EfRdT & URT 427 (2) 3 ST T TheR el — hRIAERT Tl
HIT FTET I[ITATS ST Hebe |

Hemant Uday v. State of M.P. and anr.

Order dated 02.04.2019 passed by the High Court of Madhya Pradesh in
Miscellaneous Criminal Case No. 47265 of 2018, reported in 2019 (3) MPLJ
131

CRIMINAL PROCEDURE CODE, 1973 — Section 439

Bail — Relevant factors — The antecedents of the accused and the manner in
which the offence was committed are very much relevant factors for
consideration of bail application and the court must apply its mind to all the
relevant facts while deciding the bail application related to heinous crime.

gus gihar Efedr, 1973 — 9RT 439

AT — GHITT LT — SAA 3Tded W bR ael &g gD A1 geqa
AR IR FRG WA H A JARE GEIT 92T § T e D
ST 3Tt ¥ HIfa FAd Aaear B Aol wa gwa gl goea
dZal W 37U e &1 UAieT 37a9T LT difev]|

Mauji Ram v. State of Uttar Pradesh and anr.
Judgment dated 29.07.2019 passed by the Supreme Court in Criminal
Appeal No. 1150 of 2019, reported in (2019) 8 SCC 17

Relevant extracts from the judgment:

Having perused the FIR and keeping in view the antecedents of the accused

persons which are brought on record by the State in their counter affidavit and further
keeping in view the manner in which the offence under Section 302 IPC was
committed, we are prima facie of the view that this is not a fit case for grant of bail to

the

accused persons (respondent No.2 herein in all the appeals).
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These factors were relevant while considering the bail application and, in our view,
they were not taken into consideration.

27. CRIMINAL TRIAL:

APPRECIATION OF EVIDENCE:

(i) If the evidence of the eye witness is found to be credible and
trustworthy, minor discrepancies which do not affect the core of the
prosecution case, cannot be made a ground to doubt thetrustworthiness
of the witness.

(ii) It is quite natural for a rustic aged lady to be overawed by the Court
atmosphere to give varying statements and therefore, the Court should
not judge the evidence of ruralites by the same standards and exactitude
like any other witness.

AU =R

e BT Hedlehed:

() Ifg ucHergdt walr v wew Reaady vd QS o, 99 Jeo IR,
st fr AfPRISE gmor & Ja B uwfaa A& o @eht @
FIRTEANTTT W HeE I P IR A% & FebaTl

(i) IMHAOT YSHA A gg Afkem & AT AAEROT F IEHT
dhdd ¥ §o e w4 fhar S Farenfas §, 3d: e # @
Aot S H1eT 1 G{ETT I Aifardl HT TRE Sel AlAD Td Gl
& AL e =Ry

Malikarjun and others v. State of Karnataka

Judgment dated 08.08.2019 passed by the Supreme Court in Criminal

Appeal No. 1066 of 2009, reported in (2019) 8 SCC 359
Relevant extracts from the judgment:

No doubt, there are slight variations in the statement of PW-5 as to when and
how her statement was recorded by the police. At one place, PW-5 states that the
police came to the village at 11.00 a.m. and took her complaint by obtaining her left
thumb impression; whereas PW 17 PSI stated that he was not knowing about the
incident till PW-5 came to the police station and lodged the complaint at 01.15 P.M.
and before that he has not received any phone call from the village Dalapathi. As
pointed out by the trial court, PW-5 is an ordinary home maker and an illiterate
woman. While in the witness box, it is quite natural for a witness like PW-5 being
overawed by the court atmosphere to give varying statements. The courts are not to
judge the evidence of ruralites by the same standard and exactitude like any other
witness. As pointed out by the trial court, the evidence of PW-5 as to the place of
occurrence 1is corroborated by the spot panchnama (Ex.—P7) drawn by
PW 17 PSI and also the inquest on the dead body of the deceased
in the Padasala itself. The alleged wvariations 1in the statement
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of PW-5, in our view, do not affect the trustworthiness of PW-5 so as to doubt her
testimony.

28. CRIMINAL TRIAL:

APPRECIATION OF EVIDENCE:

(i) When the separation of truth from falsehood is not feasible because of
two things being inextricably mixed up, then the prosecution evidence
should be discarded in toto.

(ii) Duty of prosecution — It is the duty of the prosecution to remove all the
obvious doubts as regards the sequence of events relating to the
incidents in question and as regards the actual place of occurrence.

AU =R

e &P Hedlehed:

() SI& & dLA & e T & J3 VT F PRI TcT B 3JAT {37009
AT AT B, 7 AT @reg bt quia: T a1 aiRu|

(i) AN SAT T P — & dh AN Tel d HATAT GeeAr3it &
B U &, 30 a9 H 3R gear & arediae T F GO H TUE deEt
Y gT BT AT PT Bl B

R. Jaypal v. State of Tamil Nadu and anr.

Judgment dated 09.08.2019 passed by the Supreme Court in Criminal

Appeal No. 56 of 2010, reported in (2019) 8 SCC 342
Relevant extracts from the judgment:

Where this Court found that separation of truth from falsehood was not feasible
because of the two being inextricably mixed up, the prosecution evidence was
discarded in toto. However, on the facts of other cases, this Court found that acquittal
of co—accused did not enure to the benefit of the convicted accused.

In the given set of fact and circumstances, burden was heavy on the prosecution
to clear the doubts as to how and why the deceased was at the door—step of the house
of the appellant; and how the blood stains were also found at the door—step of the
house of the appellant. The prosecution has not been able to remove all the obvious
doubts as regards the sequence of events relating to the incident in question and as
regards the actual place of occurrence.

[ ]
*29.EASEMENTS ACT, 1882 — Sections 12, 13 and 41

Extinction on termination of necessity — Right of passage — Sale deed in

favour of defendant No. 2, wife conferring right of passage — Right of

passage necessary to approach her land — Subsequent transfer of some part
of property in favour of her husband by her would not negate the
right of passage granted to her by way of sale deed merely because
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recital is generic in nature as usually put by deed writers — Such right would
not extinguish in terms of section 41.

FEIAHR HTATATH, 1882 — URIT 12, 13 T 41

HTIRIRAT & g W Aaiaer - Ant &1 3RePR - ufdae) $. 26 gat &
faehg 31fdeE, AT &1 ARABR Teh F gere fhar — sqh i W wgaa &
o At @& HAFR 3maTd § - 389% gRT 38k ufd & Uy F U &
HfAUT HET & UAIdddr Heaiol, fhg @ & gRT 39 ued AT &
PR P 3T FE HYem, AT zAfed F gaa upfa & =T ¢ I
fF 3mAAR W e J@er F gRT fhar Sar & - 0T 3RPR URT 41 %
Ayt & Raifa ==& el

Dr. S. Kumar and ors. v. S. Ramalingam

Judgment dated 16.07.2019 passed by the Supreme Court in Civil Appeal
No. 8628 of 2009 reported in AIR 2019 SC 3654

30. ELECTRICITY ACT, 2003 — Section 151 and Second Proviso
CRIMINAL PROCEDURE CODE, 1973 — Sections 193 and 209
Cognizance by Special Court — Committal of accused — Special Court is
empowered to take cognizance without committal — Order taking
cognizance is not u/s 193 of Cr.P.C.

faga 3T, 2003 - 9rT 151 v fgdT W
gus ufohar |fedr, 1973 - URIT 193 Td 209
frdw =rrea g g9 - AfAYE o Surdor - ar surder & HEE A &

fod v e |@Ad ¥ - 99 A T e EUH. H GRT 193 6
et =€ ¥

Sri AM.C.S. Swamy, ADE/DPE/Hyd (Central) v. Mehdi
AgahKarbalai and anr.

Judgment dated 23.07.2019 passed by the Supreme Court in Criminal

Appeal No. 1102 of 2019, reported in AIR 2019 SC 3650
Relevant extracts from the judgment:

Section 151 of the Electricity Act, 2003 is altogether a new provision. Section
151 of the Act provides that no court shall take cognizance of an offence punishable
under the Act except upon a complaint in writing made by the Appropriate
Government or Appropriate Commission or any of their officer authorised by them or
a Chief Electrical Inspector or an Electrical Inspector or licensee or the generating
company, as the case may be, for this purpose. Second proviso to Section 151 of the
Electricity Act, 2003, specially empowers the Special Court constituted under Section
153 of the Electricity Act, 2003, to take cognizance of an offence without the
accused being committed. In view of the specific provision under
Section 151 of the Electricity Act, 2003, we are of the view that Special Court
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is empowered to take cognizance without there being an order of committal as
contemplated under Section 193 of the Code of Criminal Procedure, 1973. When
there is express provision in the Special Act empowering the Special Court to take
cognizance of an offence without the accused being committed, it cannot be said that
taking cognizance of offence by Special Court is in violation of Section 193 of the
Code of Criminal Procedure, 1973. It appears that the High Court has not considered
the said proviso to Section 151 and passed the impugned order. As the impugned
order is passed only on the said ground, we are of the view that the order impugned is
liable to be set aside by this Court.

*31. EVIDENCE ACT, 1872 — Section 106
Facts especially within knowledge — Burden of proof — Dead body of
deceased found burning in ‘Bitora’ (conical storage of cow dung cakes) in
the village of accused — Since ‘Bitora’ was not in possession of accused and
was in open place, finding of High Court that accused required to explain
presence of body parts of deceased in burning ‘Bitora’, erroneous.

gy Hfafags, 1872 — 9RT 106

W AT &1 TT — I§ WiAd A BT AR — AP P A HAFIH &b
wg A ‘R (I F M F 30 FT AFABR HIROT) F ol G Tram
T — 9fF R 3fEgw & sucy # o o 3R g wua & a1, 3=9
=g B I% fAhy, & Sold g ERr # qad & W & A H
3ufeufa o1 Tusawor fhgs @ afaa ar, gRyot §

Sunita v. State of Haryana

Judgment dated 30.07.2019 passed by the Supreme Court in Criminal
Appeal No. 546 of 2010, reported in AIR 2019 SC 3571

*32.FOREST ACT, 1927 — Section 52
Release of vehicle — Initiation of confiscation proceedings as well as criminal
proceedings for offence relating to forest — Approach — Should not be liberal

— Release must be only in exceptional cases — State of Karnataka v. K.
Krishnan, (2000) 7 SCC 80 followed.

a4 HATAAA, 1927 — URT 52

ared N BISAT — I ¥ FIfT 3q0y F fow 3muufs FRad & gy
3TAROT i FRGE YRS A T — TR — 3R A AT AR - IrATIROT
HATHAT H & ATE BIST SATAT TRV — PeAlee Ao [A6G . POU, (2000) 7 THHET
80 3FERA|
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Anil Kumar Sharma v. State of M.P.
Order dated 16.01.2019 passed by the High Court of Madhya Pradesh in
Writ Petition No. 514 of 2019, reported in 2019 (3) MPLJ 177 (DB)
[ J

33. HINDU MARRIAGE ACT, 1955 — Section 9
Restitution for conjugal rights — Denial of marriage — Effect — Denial of
marriage by husband to be adjudicated by District Court or Family Court
after framing issues and adducing evidence by parties — In absence of
availability of specific procedure in Family Courts Act to decide suit as per
S. 10, procedure prescribed in C.P.C. shall be applicable — Dismissal of
application for conjugal rights on the ground of non—maintainability of
petition on mere denial of marriage by husband, unsustainable — Trial
Court directed to restore suit.
feeq faare ifafaaa, 1955 - 9RT9
STy TAPRT T UcAREATY — FaTe &1 TeIredTa — YHT — ufa gRT e &
YcATEATd T fell Smerd a1 ggdd e gRT [aras fiRfRa @ 3R
USThRT gRT W& T fohd F1at & TREnd =y faotae fva e onfew — g
AT ARATATH F 9T 10 &F IFIR a1 ARpa v Hr R_fAfEE gfear &
g & e gfear dfear & fafka afear geisw el - ofd grr faae &
UeArEAT AT W, J1TeT i ATOiAr & 3MUR W ST BRI & T
B fRET AT, 3o § - RRARuT <Ired o [ERT 6 = @& ae
ga‘:FQJITﬁFI'ﬁ"T{ITGI'I'UI

Smt. Reena Tuli v. Naveen Tuli

Judgment dated 20.03.2019 passed by the High Court of Madhya Pradesh in

First Appeal No. 382 of 2018, reported in AIR 2019 MP 169
Relevant extracts from the judgment:

Thus on perusal of facts, it is clear that either the husband or the wife without
reasonable excuse if withdraws from the society of other and whosoever is aggrieved
may file a petition to the District Court now Family Court on its establishment to ask
for the relief of restitution of conjugal rights. On receiving the said petition, the Court
is required to satisfy the “truthfulness of the statements made in the petition” and if
the “ground raised has not been proved in lieu of the defence taken by other side, a
decree of restitution of conjugal rights may be granted. Its explanation only clarifies
that the burden of proving reasonable excuses taken by either party for withdrawal
from the society of other shall be on such person who has withdrawn from the
society. Thus, either husband or wife, who wish to withdraw from the society of
other, must plead for the marriage and the reason of the withdrawal made by other on
which the satisfaction to the truthfulness of the statements made in such petition is
required to be adjudged by the District Court or by the Family Court. The satisfaction
of words “truthfulness of statements”, indicate the plurality of facts for recording
satisfaction to the truthfulness, therefore, it would include the performance
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of marriage, and the grounds of withdrawal from the society of others and on rebuttal
of those allegation, if ground of refusal of restitution is not available, after adducing
evidence by the parties, the Court may pass the judgment granting decree of
restitution of conjugal rights.
[ J
34. HINDU MARRIAGE ACT, 1955 — Sections 13 and 13-B
Divorce — Irretrievable breakdown of marriage — Exercise of power by
Supreme Court under Article 142 of the Constitution to dissolve marriage in
such cases — Law summarised — Clarified, there is no necessity of consent by
both parties, for exercise of powers under Article 142 of the Constitution to
dissolve marriage on the ground of irretrievable breakdown of marriage.

foeg Frare afafaga, 1955 - 9RW 13 vd 139

farare faede - rare @1 3rgurt #ir - O ArFe 3 faare fagea & oy afdura &
HITOG 142 & AT Haled AR gRT ATHAT 1 yAer - Al dfdragpd -
TUEIp, TaTg & GUT HIT & TUR W fare faeres & fod dfaure & siqesa
142 & 37T ATHAT BT TANT et & ford, SHATET AT HEATQ DY TAIDAT el
gl

R. Srinivas Kumar v. R. Shametha

Judgment dated 04.10.2019, passed by the Supreme Court in Civil Appeal

No. 4696 of 2013, reported in (2019) 9 SCC 409
Relevant extracts from the judgment:

In Hitesh Bhatnagar v. Deepa Bhatnagar, (2011) 5 SCC 234, it is noted by this
Court that courts can dissolve a marriage as irretrievably broken down only when it is
impossible to save the marriage and all efforts are made in that regard and when the
Court is convinced beyond any doubt that there is actually no chance of the marriage
surviving and it is broken beyond repair.

In Naveen Kohli v. Neelu Kohli, (2006) 4 SCC 558, a three—Judge Bench of this
Court has observed as under:

“Once the marriage has broken down beyond repair, it would be
unrealistic for the law not to take notice of that fact, and it would be
harmful to society and injurious to the interests of the parties.
Where there has been a long period of continuous separation, it
may fairly be surmised that the matrimonial bond is beyond repair.
The marriage becomes a fiction, though supported by a legal tie. By
refusing to sever that tie the law in such cases does not serve the
sanctity of marriage; on the contrary, it shows scant regard for the
feelings and emotions of the parties.
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Undoubtedly, it is the obligation of the court and all concerned that
the marriage status should, as far as possible, as long as possible
and whenever possible, be maintained, but when the marriage is
totally dead, in that event, nothing is gained by trying to keep the
parties tied forever to a marriage which in fact has ceased to exist.
In view of the fact that the parties have been living separately for
more than 10 years and a very large number of aforementioned
criminal and civil proceedings have been initiated by the
respondent against the appellant and some proceedings have been
initiated by the appellant against the respondent, the matrimonial
bond between the parties is beyond repair. A marriage between the
parties is only in name. The marriage has been wrecked beyond the
hope of salvage, public interest and interest of all concerned lies in
the recognition of the fact and to declare defunct de jure what is
already defunct de facto.”

A similar view has been expressed in Samar Ghosh v. Jaya Ghosh, (2007) 4
SCC 511.

In the similar set of facts and circumstances of the case, this Court in Sukhendu
Das v. Rita Mukherjee, (2017) 9 SCC 632 has directed to dissolve the marriage on
the ground of irretrievable breakdown of marriage, in exercise of powers under
Article 142 of the Constitution of India.

1

3S5. HINDU SUCCESSION ACT, 1956 — Section 8
MITAKSHARA LAW:

)

(i)

Coparcenary property and self acquired property — Concept of birth
right — The shares allotted to coparceners upon partition of
coparcenary property continues to remain coparcenary property qua
their male descendants — They take an interest in it by birth, whether
they are in existence at the time of partition or are born subsequently —
Instantly, death of original owner LS took place in 1951 — His son IS
inherited property as coparcener — IS affected partition of his property
amongst his three sons in 1964 — Held, property obtained by each son in
such partition would be his coparcenary property qua his male
descendants up to three degrees.

Impact of the Act of 1956 on Mitakshara coparcenary — After property
is distributed in accordance with Section 8 of the Act, such property
ceases to be coparcenary property in the hands of various persons who
have succeeded to it — A coparcenary property shall not lose its
character unless it is succeeded by heirs of deceased male in accordance
with Section 8 of the Act.
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feg SUTRIBR AT, 1956 — URT 8

forarewr fafe:

(i) eI FuRT 3R Ta-31foia Tufy - S=atdg 3fAFR B Hheuar — TegIaaT
ufr & RHea W Aea1¥e P rafed 3T 360 TIY SaUTABINAT & [IUET
TEGTIRART HUTT T [T & — I S d A & 3HA e Ut X o &, 1% 9 TAHSTA &6
A AT A & 372aT 3T U YT §U & — T ThoT | e T el
T3 7 7cg 1951 # g3 - 3% YT oo e & Heas & §U F Huly urg 6 -
goax [T & 1964 3 3Ua T Qat & #Aey ufa o fasmera fear - sifafauiRa,
Ucdeh GF DI 3ch TATSIT # UTd U 3e7eh il 2l deh & qou SoRIferiar &
ATAET FEcTrAhT Fafe 21l

(ii) 1956 & FTATATH T AT FeaIFh W gHE — 3fAATH Hr arT § F IgaAR
AU faaRa @l & uRpEnd, W UK 38 Uid e arel faffes safhat &
eI Hufer ¢ I§ S § — T Teer R Wuly 3t aRT a9 de 8 @it @
ST T Tg NATATH H URT 8 F IHFAR FT TV & SARITABIRAT §RT UTH &
ot ST |

Arshnoor Singh v. Harpal Kaur and ors.

Judgment dated 01.07.2019 passed by the Supreme Court in Civil Appeal

No. 5124 of 2019, reported in AIR 2019 SC 3098
Relevant extracts from the judgment:

The issues that arise for consideration before us are two—fold: (i) whether the suit
property was coparcenary property or self-acquired property of Dharam Singh; (ii)
the validity of the Sale Deeds executed on 01.09.1999 by Dharam Singh in favour of
Respondent No.l1, and the subsequent Sale Deed dated 30.10.2007 executed by
Respondent No.1 in favour of Respondent Nos. 2 and 3.

With respect to the first issue, it is the admitted position that Inder Singh had
inherited the entire suit property from his father Lal Singh upon his death. As per the
Mutation Entry dated 16.01.1956 produced by Respondent No. 1, Lal Singh’s death
took place in 1951. Therefore, the succession in this case opened in 1951 prior to the
commencement of the Hindu Succession Act, 1956 when Inder Singh succeeded to
his father Lal Singh’s property in accordance with the old Hindu Mitakshara law.

Mulla in his commentary on Hindu Law (22nd Edition) has stated the position
with respect to succession under Mitakshara law as follows:

Page 129 “A son, a grandson whose father is dead, and a great—
grandson whose father and grandfather are both dead, succeed
simultaneously as single heir to the separate or self-acquired
property of the deceased with rights of survivorship.”
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Page 327 “All property inherited by a male Hindu from his father,
father’s father or father’s father’s father, is ancestral property. The
essential feature of ancestral property according to Mitakshara law
is that the sons, grandsons and great—grandsons of the person who
inherits it, acquire an interest, and the rights attached to such
property at the moment of their birth. A person inheriting property
from his three immediate paternal ancestors holds it, and must hold
it, in coparcenary with his sons, son’s sons, and son’s son’s sons,
but as regards other relations, he holds it, and is entitled to hold it
as his absolute property.”
After the Hindu Succession Act, 1956 came into force, this position has

undergone a change. Post—1956, if a person inherits a self-acquired property from his
paternal ancestors, the said property becomes his self—acquired property, and does not
remain coparcenary property.

If succession opened under the old Hindu law, 1.e. prior to the commencement of
the Hindu Succession Act, 1956, the parties would be governed by Mitakshara law.
The property inherited by a male Hindu from his paternal male ancestor shall be
coparcenary property in his hands vis—a—vis his male descendants upto three degrees
below him. The nature of property will remain as coparcenary property even after the
commencement of the Hindu Succession Act, 1956.

In the present case, the succession opened in 1951 on the death of Lal Singh. The
nature of the property inherited by his son Inder Singh was coparcenary in nature.
Even though Inder Singh had effected a partition of the coparcenary property
amongst his sons in 1964, the nature of the property inherited by Inder Singh’s sons
would remain as coparcenary property gua their male descendants upto three degrees
below them.

The judgment in Uttam v. Saubhag Singh, AIR 2016 SC 1169 relied upon by
the Respondents is not applicable to the facts of the present case. In Uttam (supra),
the appellant therein was claiming a share in the coparcenary property of his
grandfather, who had died in 1973 before the appellant was born. The succession
opened in 1973 after the Hindu Succession Act, 1956 came into force. The Court was
concerned with the share of the appellant’s grandfather in the ancestral property, and
the impact of Section 8 of the Hindu Succession Act, 1956. In light of these facts, this
Court held that after property is distributed in accordance with Section 8 of the Hindu
Succession Act, 1956, such property ceases to be joint family property in the hands of
the various persons who have succeeded to it. It was therefore held that the appellant
was not a coparcener vis—a—vis the share of his grandfather.

In the present case, the entire property of Lal Singh was inherited by his son
Inder Singh as coparcenary property prior to 1956. This coparcenary property was
partitioned between the three sons of Inder Singh by the court vide a decree
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of partition dated 04.11.1964. The shares allotted in partition to the coparceners,
continued to remain coparcenary property in their hands gua their male descendants.
As a consequence, the property allotted to Dharam Singh in partition continued to
remain coparcenary property qua the Appellant.

With respect to the devolution of a share acquired on partition, Mulla on Hindu
Law (22nd Edition) states the following:

“339. Devolution of share acquired on partition. — The effect of
a partition is to dissolve the coparcenary, with the result, that the
separating members thenceforth hold their respective shares as their
separate property, and the share of each member will pass on his
death to his heirs. However, if a member while separating from his
other coparceners continues joint with his own male issue, the share
allotted to him on partition, will in his hands, retain the character of
a coparcenary property as regards the male issue [221, sub (4)].”

The suit property which came to the share of late Dharam Singh (son of Inder
Singh) through partition, remained coparcenary property qua his son — the Appellant
herein, who became a coparcener in the suit property on his birth i.e. on 22.08.1985.
Dharam Singh purportedly executed the two Sale Deeds on 01.09.1999 in favour of
Respondent No.1 after the Appellant became a coparcener in the suit property.

[ J
*36.INDIAN PENAL CODE, 1860 — Section 53

SENTENCE:
Things to be considered while considering quantum of sentence — Courts are
expected to consider nature of injuries and weapon used — Courts are bound
to impose sentence commensurate with gravity of offence — Court must not
only keep in view the right of accused but interest of victim and society at
large — Courts should be consistent in approach that reasonable proportion
has to be maintained between gravity of offence andpunishment.

HRAT U8 HigdT, 1860 — URT 53

qus:

gus & AT W AR ad §7 AR &g 3nfara aRfeafaar - =t @ g
3fEa § 76 7 susfaar 3R ugw 3mgy & yefa R AR a3 - =rea oy
Y IEAT  FATIUT GUSIGer HTRNTAT et & T 3Tag & — AT Y T hae
g & 3RPR afed Nz 3R G & carus Rd @ 8 cara # 3@ Tk
— 3Oy Y AHRAT TG gUs & 7T Yihgeh HATIUTT HUTRT P & AATeIAT
T T RO TG/ GHIT Bt TR |
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37.

Suryakant Baburao alias Ramrao Phad v. State of Maharashtra

and ors.
Judgment dated 30.07.2019 passed by the Supreme Court in Criminal
Appeal No. 1161 of 2019, reported in AIR 2019 SC 3629

INDIAN PENAL CODE, 1860 — Sections 53 and 302

CRIMINAL PROCEDURE CODE, 1973 — Sections 161 and 164

DEATH SENTENCE:

(i) Things to be considered while awarding death sentence and onerous
duty of awarding sentence is judicial discretion of Court and should be
exercised keeping in view the Doctrine of Proportionality and Doctrine
of Reform and Rehabilitation. [Santosh Kumar Satishbhushan Bariya v.
State of Maharashtra, 2010 AIR SCW 1130, relied on]

(ii) Statement of witness — Delay in recording — Effect — Investigations
handed over to CBI pursuant to failure of State and local police — Delay
in recording statements by CBI thus explained properly — No prejudice
caused to the accused on account of long drawn process — Plea of
belated recording of statements of witness, rejected.

R &Us HiedT, 1860 — YRTT 53 TG 302

gUS UTehaT HiedT, 1973 — URIT 161 T 164

HcF cUs:

1) 7y gvs AfAfaviia ford aa & wa faaR &g 3nfaa oRfFufa sk gos
RfAvia wa &1 PR Fdca e & =Re afgas § IR 3w
TR WA g fhar oo fRA| FAY AR Fehersyor aiEr Reg
HERTY TS, 2010 THTEIR THHSSY 1130, e fad,

(ii) gt & HU - FTRATET fhd o1 F Resa - uaa — T v T
gfere 1 3T & TROTHATIRT el 3T=du0T ST Y =0T Fiar
AT — i1 IHAYOT A gRT Hy AR 6 ser 3 gam Rreew
30 UhR 3T § F TUipd R sn - & dfea uf a1 & aror
HfIgeh ufcigerr: geniad ¢t g3 — Wifarat & Hyat & e sifFoaa
1 31fRarep, 3 B

Central Bureau of Investigation v. Sakru Mahagu Binjewar and
ors. etc.

Judgment dated 24.05.2019 passed by the Supreme Court in Criminal
Appeal No. 1791 of 2014, reported in AIR 2019 SC 3550 (Three Judge
Bench)
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Relevant extracts from the judgment:

It needs no elaborate discussion that the judicial discretion conferred upon a
Court in the matter of awarding sentence is an onerous duty which has to be exercised
keeping in view the settled and binding dictates including the Doctrine of
Proportionality for assigning justifiable reasons to award death penalty and also to
keep in mind the Doctrine of Reform and Rehabilitation. [Ref: Santosh Kumar
Satishbhushan Bariyar v. State of Maharashtra, (2009) 6 SCC 498.]

The delay of some hours in registration of the FIR has also been convincingly
explained by the complainant—Bhaiyyalal Sudam Bhotmange (PW-17) and Siddharth
Gajbhiye (PW-18). Where the prosecution has satisfactorily explained the cause of
delay in the registration of FIR, there is no rhyme or reason for a court to look at the
prosecution case with suspicious eyes. The plea of so—called delay in recording the
statements of the witnesses, is to be merely noticed and rejected. It has come on
record that the investigation was not carried out properly by the local police,
therefore, the State Government handed over the case to the State CID. No effective
progress could be made by the State CID also, hence the investigation was entrusted
to CBI. It is thereafter that the statements of several witnesses including under
Section 164 of the Code were recorded. The long drawn process has caused no
prejudice to the Respondents—accused.

[ J

38. INDIAN PENAL CODE, 1860 — Sections 141, 149 and 300
Unlawful assembly and murder — Framing of charge — Non-inclusion of
Section 141 while framing charges for unlawful assembly — Effect — Since
actions of unlawful assembly and punishment thereafter set in subsequent
provisions, proving of necessary ingredients of unlawful assembly, is
sufficient — Non-inclusion of Section 141 would not render complete trial
illegal.

HRAT &Us TiedT, 1860 — YRV 141, 149 TG 300
fafer faeg Soma 3R &= - 3R Fir favgar - R favg So@ & o 3miy
et & 4R 141 @7 3HARY - gHE - g R Reg s@@ & & 3R
dCUREN GUS & 3addi Uradrdr # 3udfdd fear e 8, fafer e soma &
JTARAS deal Pl Alad BT, TAT & — URT 141 BT AT FYOT fraror o
&Y AL FHE|
Dev Karan alias Lambu v. State of Haryana
Judgment dated 06.08.2019, passed by the Supreme Court in Criminal
Appeal No. 299 of 2010, reported in AIR 2019 SC 3705
Relevant extracts from the Judgment:
What is necessary for invoking Section 149 of the Indian Penal Code has been
set out in the judgments of Vinubhai Ranchhodbhai Patel v. Rajivbhai
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Dudabhai Patel & ors., (2018) 7 SCC 743, Dani Singh v. State of Bihar, (2004) 13
SCC 203, Mahadev Sharma v. State of Bihar, (1966) 1 SCR 18 and KuldipYadav v.
State of Bihar, (2011) 5 SCC 324. 1t has nowhere been said that Section 141 of the
Indian Penal Code should be specifically invoked or else the consequences would be
fatal. As long as the necessary ingredients of an unlawful assembly are set out and
proved, as enunciated in Section 141 of the Indian Penal Code, it would suffice. The
actions of an unlawful assembly and the punishment thereafter are set out in the
subsequent provisions, after Section 141 of the Indian Penal Code, and as long as
those ingredients are met, Section 149 of the Indian Penal Code can be invoked.
[ ]

39. INDIAN PENAL CODE, 1860 — Section 302

(i) Capital punishment — When may be awarded? The legislature’s
intention and realization should be kept in mind while awarding
sentence in heinous crime committed against children.

(ii) When aggravating circumstances outweigh the mitigating
circumstances and when the facts and material produced by the
prosecution definitely and fully establish the fact that the option of
imprisonment for life will not suffice and is wholly disproportionate and
therefore, the case belongs to the “rarest of rare” category, then only
capital punishment may be awarded.

HRCAT gUs TR, 1860 — TRT 302

() A U — & fAfAviia fear S gear 2 a=at & favg R &
ST WYt A guerer FfRfAvia wa g RurR@er & <@t @
TR Y T H I@T AT AT

(i) 9 IFRAR RTEATAE, TP TRIFAfGE w alr g 3R S«
HFAST TaT gRT U 727 3R wreah fAfra 3R qul &0 &4 36 q2g &
AT At 2 T 3mefiaet SRarE & ey gatd F gl quid: 39T
RN TG 37 TR Aree “faeradt & faver Aoft &1 &, daer aa & Acgavs
3nfew R S adar ¥

Manoharan v. State, By Inspector of Police, Variety Hall Police

Station, Coimbatore

Judgment dated 01.08.2019 passed by the Supreme Court inCriminal

Appeal No. 1174 of 2019, reported in (2019) 7 SCC 716 (Three Judge Bench)
Relevant extracts from the judgment:

On the facts of the present case, there is no doubt that aggravated penetrative

sexual assault was committed on the 10 year old girl by more than one person.
The 10 year old girl child (who was below 12 years of age) would fall within
Section 5 (m) of the POCSO Act. There can be no doubt that today’s

JOTI JOURNAL - FEBRUARY 2020 — PART 11 49



judgment is in keeping with the legislature’s realisation that such crimes are on the

rise and must be dealt with severely. In fact, the Statement of Objects and Reasons of

the Amendment are important and state as follows:—
“However, in the recent past incidences of child sexual abuse cases
demonstrating the inhumane mindset of the abusers, who have been
barbaric in their approach towards young victims, is rising in the
country. Children are becoming easy prey because of their tender
age, physical vulnerabilities and inexperience of life and society.
The unequal balance of power leading to the gruesome act may also
detriment the mind of the child to believe that might is right and
reported studies establish that children who have been victims of
sexual violence in their childhood become more abusive later in
their life. The report of the National Crime Records Bureau for the
year 2016 indicate increase in the number of cases registered under
the said Act from 44.7 per cent in 2013 over 2012 and 178.6 per
cent in 2014 over 2013 and no decline in the number of cases
thereafter.
The Supreme Court, in the matter of Machhi Singh v. State of
Punjab, (1983) 3 SCC 470, held that when the community feels
that for the sake of self preservation, the killer has to be killed, the
community may well withdraw the protection by sanctioning the
death penalty. But the community will not do so in every case. It
may do so in rarest of rare cases when its collective conscience is
so shocked that it will expect the holders of the judicial power
centre to inflict death penalty irrespective of their personal opinion
as regards desirability or otherwise of retaining death penalty. The
same analogy has been reiterated by the Supreme Court in the
matter of Devender Pal Singh v. State (NCT of Delhi), AIR 2002
SC 1661 wherein it was held that when the collective conscience of
the community is so shocked, the court must award death sentence.
In the above backdrop, as there is a strong need to take stringent
measures to deter the rising trend of child sex abuse in the country,
the proposed amendments to the said Act make provisions for
enhancement of punishments for various offences so as to deter the
perpetrators and ensure safety, security and dignified childhood for
a child. It also empowers the Central Government to make rules for
the manner of deleting or destroying or reporting about
pornographic material in any form involving a child to the
designated authority”.
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The expression ‘rarest of rare’ literally means rarest even in the rare, 1.e. a rarest
case of an extreme nature. The expression and the choice of words, means that
punishment by death is an extremely narrow and confined rare exception. The
normal, if not an unexceptional rule, is punishment for life, which rule can be
trimmed and upended only when the award of sentence for life is unquestionably
foreclosed. Thus, capital punishment is awarded and invoked only if the facts and
material produced by the prosecution disdainfully and fully establish that the option
of imprisonment for life will not be suffice and is wholly disproportionate and
therefore the case belongs to the ‘rarest of rare’ category.

[ J
40. INDIAN PENAL CODE, 1860 — Section 302

(i) Death sentence — Imposition of, in cases based on circumstantial
evidence — Law summarized — Doctrine of prudence and concept of
residual doubt — Applicability of — Standard/Quality of circumstantial
evidence required for imposition of death sentence being higher than
that required for recording conviction — Quality of circumstantial
evidence, held, detrimentally affected in present case due to errors
apparent on the face of record, to the extent that death sentence could
not be sustained thereon, but conviction and life imprisonment for
entire life without remission could.

(ii) In cases based on circumstantial evidence, though concept of residual
doubt is not given much importance in Indian capital sentencing, Court
has stressed on higher quality of evidence for imposition of death
sentence in a number of cases, and has applied doctrine of prudence for
this, which only reflects the principle laid down in Bachan Singh v. State
of Punjab, (1980) 2 SCC 684, that is while awarding death sentence,
alternative option i.e. imposition of life imprisonment must be
unquestionably foreclosed & irrevocable punishment of death must only
be imposed when there is no other alternative, and in cases resting on
circumstantial evidence, the doctrine of prudence should be invoked.

HRART U8 HigdT, 1860 — URT 302

() TR aeg w 3ruiRa yaol d fg gus &1 feRigor - Ry
diaragd - uar & fgia 3R rafE @ & sauror - & g&EeTdar -
aufafy ¥APRT v & o 3BT v A 3RS 3=9 T M
uRfEAfAS W8T &1 ATBAPET Fcg gvs & AFfuor & o
BT T - TR FAHES HA FAE F owHE@ W Uhe IR
& @rur oRFFUfASa asg i oEar, 39 TR ode ufaga ¥4
¥ garfad afAfAIiRa i 718 6, 586 IUR W Fg gz 3auiRa &
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foram S wehaT § fopexg IWfATY 3R ufer & faar d@qut Sheae & o amshaer
PRI YR

(i) TR wraa oX smarita et A, Tafd 3afye @3 $r srauron i
g U8 HaH AR fafy 3 9ga FAwca = f7m 127 &, =yrrery 3 34d
HATHA H G GUS &1 HTANYT A & [ T8 & STIa IoTaar W Il
foar &, 3K sad o uer & Rigia & v fhar §, o == Rig g
USITd IS, (1980) 2 THHIET 684 3 ufaurfed fgid A9 &t ufafeied e &,
AT A gus AfAfAviia i & T, Ingricus aey, 3ATq msias
SR 1 3TANIOT 3ifarea: [afeud & ST - FET P 3T Hefhed o o
AT I8 F{g BT WA gus HRAATT frar sme 3 aRfeafas= aeg
W TR ATHAT A, T=1T b RgTd &1 3TeraT ferdr Sirem =i |

Sudam alias Rahul Kaniram Jadhav v. State of Maharashtra
Judgment dated 01.10.2019 passed by the Supreme Court in Review Petition
(Crl.) No. 401 of 2012, reported in (2019) 9 SCC 388

Relevant extracts from the judgment:

It must be noted that though it may be a relevant consideration in sentencing that
the evidence in a given case is circumstantial in nature, there is no bar on the award
of the death sentence in cases based upon such evidence [see Swamy Shraddananda
v. State of Karnataka, (2007) 12 SCC 288 and Ramesh v. State of Rajasthan, (2011)
38SCC 685].

In such a situation, it is up to the Court to determine whether the accused may be
sentenced to death upon the strength of circumstantial evidence, given the peculiar
facts and circumstances of each case, while assessing all the relevant aggravating
circumstances of the crime, such as its brutality, enormity and premeditated nature,
and mitigating circumstances of the accused, such as his socio—economic
background, age, extreme emotional disturbance at the time of commission of the
offence, and so on.

In this regard, it would also be pertinent to refer to the discussion in Ashok
Debbarma v. State of Tripura, (2014) 4 SCC 747, where this Court elaborated upon
the concept of “residual doubt” — which simply means that in spite of being
convinced of the guilt of the accused beyond reasonable doubt, the Court may
harbour lingering or residual doubts in its mind regarding such guilt. This Court
noted that the existence of residual doubt was a ground sometimes urged before
American courts as a mitigating circumstance with respect to imposing the death
sentence, and noted as follow:

“In California v. Brown, (1987) SCC Online US SC 15 and other
cases, the US courts took the view, “residual doubt” is not a fact
about the defendant or the circumstances of the crime,
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but a lingering uncertainty about facts, a state of mind that exists
somewhere between “beyond a reasonable doubt” and “absolute
certainty”. The petitioner’s “residual doubt” claim is that the States
must permit capital sentencing bodies to demand proof of guilt to
“an absolute certainty” before imposing the death sentence.
Nothing in our cases mandates the imposition of this heightened
burden of proof at capital sentencing.

We also, in this country, as already indicated, expect the
prosecution to prove his case beyond reasonable doubt, but not with
“absolute certainty”. But in between “reasonable doubt” and
“absolute certainty”, a decision—-maker’s mind may wander,
possibly in a given case he may go for “absolute certainty” so as to
award death sentence, short of that he may go for “beyond
reasonable doubt”. Suffice it to say, so far as the present case is
concerned, we entertained a lingering doubt as to whether the
appellant alone could have executed the crime single—handedly,
especially when the prosecution itself says that it was the
handiwork of a large group of people. If that be so, in our view, the
crime perpetrated by a group of people in an extremely brutal,
grotesque and dastardly manner, could not have been thrown upon
the appellant alone without charge—sheeting other group of persons
numbering around 35. All the element test as well as the residual
doubt test, in a given case, may favour the accused, as a mitigating
factor.”

While the concept of “residual doubt” has undoubtedly not been given much
attention in Indian capital sentencing jurisprudence, the fact remains that this Court
has on several occasions held the quality of evidence to a higher standard for passing
the irrevocable sentence of death than that which governs conviction, that is to say, it
has found it unsafe to award the death penalty for convictions based on the nature of
the circumstantial evidence on record. In fact, this question was given some attention
in a recent decision by this Bench, in Mohd. Mannan @ Abdul Mannan v. State of
Bihar, (2019) 16 SCC 584, where we found it unsafe to affirm the death penalty
awarded to the accused in light of the nature of the evidence on record, though the
conviction had been affirmed on the basis of circumstantial evidence.

In Mohd. Mannan (supra) this Court affirmed the proposition that the quality of
evidence is a relevant circumstance in the sentencing analysis, referring to the
following observations of this Court in Santosh Kumar Satishbhushan Bariyar v.
State of Maharashtra, (2009) 6 SCC 498.
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“At this stage, Bachan Singh v. State of Punjab, (1980) 2 SCC
684 informs the content of the sentencing hearing. The Court must
play a proactive role to record all relevant information at this stage.
Some of the information relating to crime can be culled out from
the phase prior to sentencing hearing. This information would
include aspects relating to the nature, motive and impact of crime,
culpability of convict, etc. Quality of evidence adduced is also a
relevant factor. For instance, extent of reliance on circumstantial
evidence or child witness plays an important role in the sentencing
analysis. But what is sorely lacking, in most capital sentencing
cases, is information relating to characteristics and socio—economic
background of the offender. This issue was also raised in the 48th
Report of the law Commission.”

The Court in Mohd. Mannan (supra) also relied on Ramesh (supra) and Ram
Deo Prasad v. State of Bihar, (2013) 7 SCC 725, which follow Bariyar (supra) in
this respect, and referred to Sushil Sharma v. State (NCT of Delhi), (2014) 4 SCC
317, Kalu Khan v. State of Rajasthan, (2015) 16 SCC 492 and Sebastian v. State of
Kerala, (2010) 1 SCC 58, wherein a similar position has been adopted.

We find it pertinent to observe that the above trend only affirms the “prudence
doctrine enunciated by this Court in Bachan Singh (supra). In this regard, we may
refer to the following observations made in Santosh Kumar Satishbhushan Bariyar
(supra).

“Principle of prudence, enunciated by Bachan Singh (supra) is
sound counsel on this court which shall stand us in good stead &
Whenever in the given circumstances, there is difference of opinion
with respect to any sentencing prop (sic)/rationale, or subjectivity
involved in the determining factors, or lack of thoroughness in
complying with the sentencing procedure, it would be advisable to
fall in favour of the “rule” of life imprisonment rather than
invoking the “exception” of death punishment.”

*41.INDIAN PENAL CODE, 1860 — Section 302

EVIDENCE ACT, 1872 — Sections 27 and 106

Murder — Burden of proof — Accused allegedly committed murder of
deceased alongwith co—accused, his nephew and wife of deceased and buried
his body inside house rented to them — Recovery of dead body in gunny bags
at the instance of wife of deceased from rented house of accused — No
dispute that lock of house was opened by police for the first time after
accused locked it and went to his native village — Burden of proving fact that
somebody had access to house during absence of accused, was
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42.

on him — Accused failed to rebut presumption u/s 106 of the Evidence Act —
Apart from statement of wife of deceased, prosecution witness also
identified dead body from wearing apparels of deceased — Conviction of
accused persons, proper.

HRAIT U e, 1860 — URT 302

q1eg ATATATH, 1872 — YRIT 27 T 106

T — Hed T AR — RGeS W T3 THGh, 3Hb Hcllor 3R Fad Y Ul & Y
Ao FdF A T A 3R 3TF AT BT 3% HATS W UTH HAPIA 3 GWhell Sl B
TEIT — HTAYH & H1S & AT F FHcIh T Ul & 90T W FT R &1 IR A
31fFargor - Afqaried & I gRI HIST ITard T dell o, fhd T 3R 30
& UTH 1A & UL ford gRT TUHA TR 38 GieT T — Jg Fifdd a1 AR 6
31TIeh Y 3requieAter 3 Tohelt zafeh T 3eh TSt 3imar 3 ugar o, 37geh ax ar -
e HFATATH P URT 106 & 3T STYRUT & WU A H HALD 3rABA
6T AT — FcTeh I Ukl & HUA & 37elra, sl Frfarat o o Fied S T g4
HUST A 27a DI ggar Y - JTRGH cafwat Hr Qufafy sfa o g |

Ranjit Kumar Haldar v. State of Sikkim
Judgment dated 25.07.2019 passed by the Supreme Court in Criminal
Appeal No. 427 of 2014, reported in AIR 2019 SC 3542

INDIAN PENAL CODE, 1860 — Sections 302 and 304

JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) ACT,
2000 — Sections 2(k) and 7-A

Age determination — Claim of juvenility on the date of incident i.e.
18.06.1995 on the basis of birth certificate obtained on 14.09.2010 -
Secondary and Senior School certificate issued by statutory board (CBSE)
in the years 1993 and 1995 suggested adulthood at the date of incident —
Uncorroborated birth certificate obtained at later stage discarded.

R &Us HiedT, 1860 — URIT 302 T 304

fRIR =T (aTerept i @@ 3R FaTon) HARATH, 2000 —URTT 2(T)
Tq 7-%

311g T TAUROT - f&eATeh 14.09.2010 BT UTH ST YSATT UF & YR W HeaT el
18.06.1995 T frARGTAT @T grar fham =T — Y O (@dvas) grRr sy
ATeAfAE IR 3TIR FaaTery YATOT UF 9§ 1993 T 1995 F HFAR AT HiT fEeih
ol TFEDT ehe Blcit AT — TR Teha T UTH STed YHTOT U &l WY b 39T
# IENPR foram 1|
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Pratap Singh alias Pikki v. State of Uttarakhand
Judgment dated 12.07.2019 passed by the Supreme Court in Criminal
Appeal No. 1890 of 2011, reported in (2019) 7 SCC 424

Relevant extracts from the judgment:
The submission of the learned counsel for the appellant is that he was a juvenile

on the date of incident and his date of birth as per the birth certificate issued on 14th
September, 2010 was 28th June, 1977 which was not properly appreciated by the
High Court in passing the impugned judgment. The submission is without substance
for the reason that documentary evidence has come on record that the appellant
passed out his Secondary School Examination in the year 1993 from CBSE and mark
sheet was issued to him by the Education Board on 5th June, 1993 in which his
recorded date of birth is 13th June, 1977. In 1995, he passed out his Senior School
Certificate Examination from CBSE, his recorded date of birth is 13th June, 1977
which clearly establishes that he was more than 18 years of age by few days on the
date of incident, i.e. 18th June, 1995.

The strength of the appellant’s case is that birth certificate issued to him by the
competent authority dated 14th September, 2010 recorded his date of birth as 28th
June, 1977 which shows that he was less than 18 years of age on the date of incident.
Taking note of the later birth certificate issued by the competent authority which was
obtained by him on 14th September, 2010, this Court vide its Order dated 9th
January, 2019 directed the appellant to file copy of the affidavit which was filed by
him before the competent authority on the basis of which birth certificate was
obtained by him on 14th September, 2010 with liberty to the learned counsel for the
State also to file affidavit of the concerned Officer to place on record the factual
position about the genuineness of the stated birth certificate, if so required.

In the instant case, admittedly, the secondary school certificate was issued to the
appellant in the year 1993 on 5th June, 1993 in which his recorded date of birth is
13th June, 1977. In the given circumstances, when the appellant has failed to place
any supporting material on record while obtaining the date of birth certificate at the
later stage on 14th September, 2010, the reliable evidence on record can be discerned
from his own certificate issued by the statutory board (CBSE) from where he passed
out Secondary and Senior School Examination in the year 1993 and 1995 where his
recorded date of birth is 13th June, 1977. In the given circumstances this Court is
clear in its view that the appellant was not a juvenile and has crossed the age of 18
years by few days on the date of incident, i.e. 18th June, 1995 and the protection of
the Juvenile Justice Act was not available to him.
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*43.INDIAN PENAL CODE, 1860 — Sections 302 and 392 r/w/s 34

44,

Circumstantial evidence — Facts must be such which do not admit any
inference but of guilt — Absence of test identification parade, but reliable
testimony of witness identifying accused entering the apartment — Recovery
of robbed articles on the same day from accused — No explanation from the
accused — Absence of TIP held inconsequential — Conviction upheld.

AR gUs TR, 1860 — URTT 302 TF 392 TeUST URT 34

TR RRYRAs @1 - a2 30 A TfRe S 1T & 3fafes feel 3= 3=
Y AT el B & — TS WS Pl HATT W] AHTRYH F U< # YA
A AT Ugdlelal Gadl @iah H fREaa aad - 368 & ol 718 Fear
3G & AT § IR & 75 - JFHYH A 3R A PG FTASHT A8 -
UEAT WS &l HATT U HfaaiRa fomar rm - grefafg o gy i 713

Ramesh Dasu Chauhan and another v. State of Maharashtra

Judgment dated 04.07.2019 passed by the Supreme Court in Criminal
Appeal No. 1682 of 2012, reported in (2019) 7 SCC 476

INDIAN PENAL CODE, 1860 — Section 304-B

Dowry death — “Soon before her death” — Consideration of — The
prosecution must prove nexus between death of deceased and cruelty/
harassment in respect of dowry demand made “soon before her death” —
Although this phrase is an elastic expression and can refer to a period either
immediately before her death or within a few days or even a few weeks
before it.

R gus HiwdT, 1860 — URT 304-9

gt Fg — 3T A & Ny @@’ — Rl ug — 3l B Fd H 7y
e gt Y AT B AR “SERT Fg O AT G FelT AT 5 9T Rp S 5 AT
HIY T AT PIAT JIM — FTAifeh 3 3607 I HfHeaRh el ¢ 3R 58
SHNT {G & A G 31 $S &t & R el I & uear & o aare gd dh
freaTia fopar a1 "epar 1

Mahesh Kumar v. State of Haryana
Judgment dated 07.08.2019 passed by the Supreme Court in Criminal
Appeal No. 1042 of 2012, reported in (2019) 8 SCC 128

Relevant extracts from the judgment:

This Court in Satvir Singh & ors. v. State of Punjab & anr., (2001) 8 SCC 633

examining the significance and implication of the use of the words ‘soon before her
death’ in Section 304—B, has held as under:
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“Prosecution, in a case of offence under Section 304-B IPC cannot
escape from the burden of proof that the harassment or cruelty was
related to the demand for dowry and also that such cruelty or
harassment was caused “soon before her death”. The word “dowry”
in Section 304-B has to be understood as it is defined in Section 2
of the Dowry Prohibition Act, 1961. That definition reads thus:

“2. In this Act, ‘dowry’ means any property or valuable security
given or agreed to be given either directly or indirectly—

(a) by one party to a marriage to the other party to the marriage; or
(b) by the parents of either party to a marriage or by any other

person, to either party to the marriage or to any other person;

at or before or any time after the marriage in connection with
the marriage of the said parties, but does not include dower or
mabhr in the case of persons to whom the Muslim personal law
(Shariat) applies.”
X X X

It is not enough that harassment or cruelty was caused to
the woman with a demand for dowry at some time, if Section
304-B is to be invoked. But it should have happened “soon
before her death”. The said phrase, no doubt, is an elastic
expression and can refer to a period either immediately before
her death or within a few days or even a few weeks before it.
But the proximity to her death is the pivot indicated by that
expression. The legislative object in providing such a radius of
time by employing the words “soon before her death” is to
emphasise the idea that her death should, in all probabilities,
have been the aftermath of such cruelty or harassment. In other
words, there should be a perceptible nexus between her death
and the dowry-related harassment or cruelty inflicted on her. If
the interval elapsed between the infliction of such harassment
or cruelty and her death is wide the court would be in a
position to gauge that in all probabilities the harassment or
cruelty would not have been the immediate cause of her death.
It is hence for the court to decide, on the facts and
circumstances of each case, whether the said interval in that
particular case was sufficient to snuff its cord from the concept

29 9

“soon before her death”.
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In view of the judgments Hira Lal v. State (NCT of Delhi), (2003) 8 SCC 80,
Sakatar Singh v. State of Haryana, (2004) 11 SCC 291 and Major Singh v. State of
Punjab, (2015) 4 SCC 201 referred to above, the prosecution has failed to prove
either the demand of dowry or that any such demand was raised soon before her
death. Therefore, the essential ingredients of offence under Section 304-B of IPC are
not proved by the prosecution. The prosecution has even failed to prove the initial
presumption under Section 113-B of the Evidence Act.

[ J
*45.INDIAN PENAL CODE, 1860 — Sections 306 and 498—-A

Cruelty — Any willful conduct which is likely to drive a woman to commit

suicide or harassment of a woman by unlawful demand of dowry is cruelty —

Absence of physical or mental cruelty means there is no willful conduct —

Fact of demand of dowry must be proved from record — Appellate Court

ought not to reverse finding of trial Court without detailed discussion of

evidence.

HRART gUs AT, 1860 — URTT 306 T 498

BT — SATAGSTR FRAT I P 3T A fpey AR Bl ez & 1 9Ra

T & 3Yar foret Afem @ geer @ 33y AT F AT garfEa HETr HRAT B -

HATARAS 3rar ARARE FIAT BT IHTT SATAGSTR ThT ITT HTAOT T AT G2ATeTT &

— Geol I AT &1 AT AW T 3Ty HHA & YATOIT fhar Sl =iy -

T =rTeT o A8 Y faega fadaar & e faarer =ararera & ey a

el SeTee Higy|

Wasim v. State of NCT of Delhi

Judgment dated 18.07.2019 passed by the Supreme Court in Criminal

Appeal No. 1061 of 2019, reported in 2019 (3) Crimes 157 (SC)

[ J
46. INDIAN PENAL CODE, 1860 — Sections 406 and 420

CRIMINAL PROCEDURE CODE, 1973 — Sections 31, 173, 218, 219and 220

(i) Cheating — Allurement of large number of investors for deposit —
Whether each deposit constitute a separate and individual offence or all
transactions can be clubbed into single FIR? Held, each deposit by an
investor constitutes a separate and individual offence — All transactions
cannot be clubbed into a single FIR by showing one investor as
complainant and others as witnesses — Every such transaction must be
registered as separate FIR.

(ii) Final report; amalgamation of — Whether more than one FIR may be
amalgamated into a single final report? Held, No — There cannot be
amalgamation of FIRs into final reports — Amalgamation of offences

may be considered by Court/Magistrate at the stage of framing of
charge.
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A U TiedT, 1860 — URTT 406 T 420

aus giehar AfgdT, 1973 — URIT 31, 173, 218, 219 T 220

(i) & - [T & T W IE T&IT A [RAADT P T HT — FIT TAah 8T Th
g 3R cAThaTe ITURTY T IS AT & I1UAT T STt Bl Teh YA T
RaiE & Ser 31 "ot §2 - JfARUIRG, v FArE grR fear = udd
f81g v g 3R AfehaTe IR &7 IS AT © — Teh AARAH Y TR &
Y 3 3R 31T B AIBTAT b FU F FTEATTAT DY FHT SAeTcet Pl Teh TAH FAT
RaYE 3F 7 SaT ST ThaT § — 5T TE b TP ddeaT &b foT JUF-_JAS qIH
o R uefieg @t aniee

(i) 31T ufAdegar T TS — T T A AR YIA FI=1 RUIE & U A
ufddea & gAfSa fhar s Tepar &2 EUiRG, a€ - 3ifae ufddea &
UUH Fuo Rulef &7 H@AIe 720 & Fehll § - IRT TF I &S =TT W
ST YAT AT E GRT ITURTAT & AT W AR R ST e &

State v. Khimji Bhai Jadeja

Judgment dated 08.07.2019 passed by the High Court of Delhi in Criminal

Reference No. 1 of 2014, reported in 2019 (3) Crimes 1 (Del.)

Relevant extracts from the judgment:

The questions of law framed by the Ld. ASJ for determination of this Court, read
as follows:

““a. Whether in a case of inducement, allurement and cheating of large number
of investors/depositors in pursuance to a criminal conspiracy, each deposit
by an investor constitutes a separate and individual transaction or all such
transactions can be amalgamated and clubbed into a single FIR by showing
one investor as complainant and others as witnesses?

b. Ifin case the Hon’ble Court concludes that each deposit has to be treated as
separate transaction, then how many such transactions can be amalgamated
into one charge—sheet?”’

For a series of acts to be regarded as forming the ‘‘same transaction’’, they must
be connected together in some way, and there should be continuity of action. Though:
(1) proximity of time; (ii) unity of place; and, (iii) unity or community of purpose or
design have been taken into account to determine the issue viz. whether the series of
acts constitute the “same transaction”, or not, neither of them is an essential
ingredient, and the presence or absence of one or more of them, would not be
determinative of the issue, which has to be decided by adoption of a common sense
approach in the facts of a given case.
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Our answer to Question (a) is that in a case of inducement, allurement and
cheating of large number of investors/depositors in pursuance to a criminal
conspiracy, each deposit by an investor constitutes a separate and individual
transaction. All such transactions cannot be amalgamated and clubbed into a single
FIR by showing one investor as the complainant, and others as witnesses. In respect
of each such transaction, it is imperative for the State to register a separate FIR if the
complainant discloses commission of a cognizable offence.

Our answer to question (b) is that in respect of each FIR, a separate final report
[and wherever necessary supplementary/further charge sheet(s)] have to be filed, and
there is no question of amalgamation of the final reports that may be filed in respect
of different FIRs. The amalgamation, strictly in terms of Section 219 Cr.P.C., would
be considered by the Court/Magistrate at the stage of framing of charge, since Section
219(1) mandates that where the requirements set out in the said Section are met, the
accused “may be charged with, and tried at one trial for, any number of them not
exceeding three”.

[ ]
47. INDIAN PENAL CODE, 1860 — Sections 498—A and 302

APPRECIATION OF EVIDENCE:

CRIMINAL TRIAL:

(i) Circumstantial evidence — Bride burning — Incident took place in house
when only accused and deceased were present — Kerosene oil was
present on body of deceased — One bottle of kerosene oil was found in
the room — This suggest pouring of kerosene oil on deceased — Broken
bangles found in the room suggest struggle by deceased to save herself —
Accused took defence of accidental catching of fire in sari from oven —
Kerosene oil on body of deceased negate chances of accident —
Relationship between accused and deceased were not cordial over
unsuccessful demand of dowry — Neither prosecution nor defence
project case of suicide — Held, in absence of any plausible explanation
by accused about these circumstances, manner in which incident
occurred and material seized, guilt of accused is proved beyond
reasonable doubt.

(i) Witnesses turning hostile — Effect — It is of no significance so far as
prosecution case is proved by available evidence.

A U HiwdT, 1860 — URTT 498-2h Ta 302

W&WWW:

TR fa=arRoT:

() IR A8 - aY-2T% - TeaT TR & "ied g8 Sid A AfHGh
AGHT SURYT & - ATE & dd Hdd S MR W UR—T IR—AT -
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I A AT & el Y T Aol 3 UIA §F — F§ T2 FAHN W AT o e
33T ST FRAT & — A A &I LBAT BT IR AT Tg 0T aXar & T
FAHT S TG T T BT YA FRAT M - 3TRYH A T & 3raeres ardy
3T &9 ST 7 =t forr - e & R W A &1 del gHear @i
HHTEIAT BT APRAT & — Gl DI IFTH AT P HROT ATRYH TAT FTHT &
AT HOY AL T4 & — F @ 3PS 3R T & q9a g A Fa@ g
MeFecar frar S ueaifaa Rear - wfdfauiRa, 3fgs g 3o
aRTEATATT 1 TATEART FAIHIOT Yehe I &1 AT, e 6t fa aur sa
S WIHAT & HTeleh 3 HTHYD T QAT Hg A W YA £

(i) Tefy T UBTGIEN & ST — UHT - Ig Fecdeld & Afg IJfRAST &1 AT
3Ty T8 § @Ifad o &

Mahadevappa v. State of Karnataka Rep. By Public Prosecutor
Judgment dated 07.01.2019 passed by the Supreme Court in Criminal
Appeal No. 1261 of 2008, reported in 2019 (3) Crimes 29 (SC)

Relevant extracts from the judgment:

In these circumstances, it was the appellant who could give some plausible
explanation as to how and in what manner the incident in question occurred. As
mentioned above, the explanation given by the appellant was that Rukmini Bai’s sari
accidentally caught fire when she was boiling the water on the oven. In our opinion,
this story of the appellant cannot be believed.

Second, the evidence of 1.0O., Post-Mortem Report, FSL report and the evidence

of doctor (PW6) has proved that kerosene oil was found on the body of deceased and
second, one bottle of kerosene oil was also lying in the room. The presence of
kerosene oil on the body of deceased would indicate that the kerosene oil was poured
on her body. Since the appellant was the only person present in the room (kitchen), it
was he who could do it.

Third, the presence of broken bangles found in the room suggest that the
deceased must have struggled with the appellant to save herself which resulted in
breaking of her bangles.

Fourth, had it been a case of catching of simple fire from the oven, then in such
event, the smell of kerosene oil from the body of the deceased would not have been
found on her body.

Fifth, it is nobody’s case that the deceased tried to commit suicide by pouring
kerosene oil on her and then put herself on fire.

Sixth, the relations between the appellant and deceased were not cordial. The
appellant always used to demand money from the deceased which she was not in a
position to give to the appellant.
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Seventh, had this been a case of accident as suggested by the defense then burn
injuries sustained by the deceased would have been more on the lower part of her
body rather on the upper part of the body because according to defense, the deceased
was near to oven when her sari caught fire. The post-mortem report, however,
showed that the burn injuries were more on her upper part and her blouse was found
burnt.

In the absence of any plausible explanation given by the appellant and the one
which was suggested but not having been proved and further keeping in view the
circumstances, the manner in which the incident occurred and material seized from
the room i.e. kerosene oil bottle, it is proved beyond reasonable doubt that the
appellant was responsible for causing death of Rukmini Bai. In other words, Rukmini
Bai’s death was homicidal and not accidental.

Learned counsel for the appellant argued that some of the witnesses of the
prosecution did not support their case, and turned hostile. It is for this reason, learned
counsel submitted that the prosecution case should be discarded.

We do not agree to this submission of the learned counsel for the appellant. The
evidence of four prosecution witnesses which we have detailed above fully proves the
case of the prosecution. In this view of the matter, even if, some witnesses might
have turned hostile, yet it would be of no significance and nor it would adversely
affect the case of the prosecution. It is more so when the witnesses which we have
referred above did not turn hostile and were, therefore, rightly believed by the High
Court.

[ J
48. LIMITATION ACT, 1963 — Section 5

CIVIL PRACTICE:

(i) Appellate Court; duty of — Whether appellate Court is duty bound to
consider all the issues and evidence on record even though appeal is
barred by limitation? Held, No — Unless the delay in preferring the
appeal has been condoned, there cannot be an appeal in the eyes of law.

(ii) Condonation of delay — Sufficient cause — There was delay of more than
one year and two months — Appellants raised the grounds that they
were not aware of the dismissal of suit — Held, it is the duty of plaintiffs
to keep track of their civil suit — Nowadays, everybody is having mobile
phone to contact their counsel and technical facilities to track the suit —
Sufficient cause not made out.

oA FfARTH, 1963 —GRT 5

A gar:
() 3NNT =TT F e — w1 N =T uREHT gRT afeia 3rdra &
ff gaATd faarmsl dur 3@ W 3uasy Jey W AR &
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& fore sieaag ¥ AfAfAuiRa, 7@ - sta a@ e 3rdrer wiera wa 3 gan Rel

&TAT Ter fomam aram &, fafer fr e 3 1S srder & & 12 Tepeht &

(i) TS &7 fFAT ST — UATE ¥JP - Uk Ay o A A HAF H faT ar -
3rdrarferor gRT % 3TUR form 9rm fF 3% arg dr @i i Sy 7@ o -
AfFfAUIRE, I8 areToT &7 Fded § 6 I 311a a1 W AR W - 3eahd Tdd
ek & T 319 31fAawhT § HUH it & ford Alersar 31K 319< a1 W AoR @A
& FeheiIcht FIAUTT 3Ue § — TATT v ol UIT I |
Lokpal Singh and anr. v. Matre and ors.

Order dated 08.01.2019 passed by the High Court of Madhya Pradesh

(Gwalior Bench) in Second Appeal No. 1226 of 2017, reported in 2019 (3)

MPLJ 330
Relevant extracts from the order:

The submissions made by the counsel for the appellants cannot be accepted
because in the present case the appellate court has rejected the application filed by the
appellants under Section 5 of the Indian Limitation Act and the appellate court would
get a jurisdiction to entertain the appeal only when the delay is condoned. When the
application under Section 5 of the Indian Limitation Act was rejected, then as a
natural consequence, the First Appeal was also dismissed as barred by limitation.
Unless and until the delay is condoned, it cannot be said that there was any appeal in
the eye of law.

For explaining the delay of more than one year and two months it is merely
stated by the appellants that since the appellants were not aware of the dismissal of
the suit, therefore, they could not file the appeal within the period of limitation. The
ground raised by the appellants in the application for condonation of delay cannot be
said to be sufficient warranting condonation of delay of more than one year and two
months. Being the plaintiffs, it was the duty of the appellants to keep a track of their
civil suit and in view of the fact that nowadays everybody is having a mobile phone
and they have full technical facilities to contact their counsel even on mobile and
having failed to do so, this Court is of the considered opinion that the appellants have
failed to make out any good reason before the appellate court for condonation of
delay in filing the appeal.

[ ]

49. LIMITATION ACT, 1963 — Section 27, Articles 64 and 65
Adverse possession — Suit for declaration of title and for restoration of
possession — Person perfecting title by virtue of adverse possession can

maintain suit under Article 65. [Gurdwara Sahib v. Gram Panchayat Village
Sirthala and anr., (2014) 1 SCC 669, overruled]
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uREAT 3TRAATH, 1963 - URT 27, TG 64 T 65

gfdiger MU - IMRATT F TegeoT R Tca T 7iyon & o are - afdge
INMRATT & AR W Fcd HYDR YT A dlell i 3eas 65 & e arg
UEJd P Fhl &1 IFGRT AIfeel faeg e U=t aAred Rl T 313, (2014) 1
THAE 669, IESPR|

Ravinder Kaur Grewal and ors. v. Manjit Kaur and ors.

Judgment dated 07.08.2019 passed by the Supreme Court in Civil Appeal

No. 7764 of 2014, reported in AIR 2019 SC 3827 (Three Judge Bench)
Relevant extracts from the judgment:

Resultantly, we hold that decisions of Gurudwara Sahib v. Gram Panchayat
Village Sirthala & anr., (2014) 1 SCC 669, and decision relying on it in State of
Uttarakhand v. Mandir Shri Lakshmi Siddh Maharaj, (2017) 9 SCC 579 and
Dharampal (dead) through LRs. v. Punjab Wakf Board, (2018) 11 SCC 449, cannot
be said to be laying down the law correctly, thus they are hereby overruled. We hold
that plea of acquisition of title by adverse possession can be taken by Plaintiff Under
Article 65 of the Limitation Act and there is no bar under the Limitation Act, 1963 to
sue on aforesaid basis in case of infringement of any rights of a Plaintiff.

[ ]
50. MOTOR VEHICLES ACT, 1988 — Section 166

Compensation — Multiplier — Death claim — Multiplier has to be applied on

basis of age of deceased and not on basis of age of dependants.

AreT I HIAFIA, 1988 — URT 166

a1fagfet — I[uTie — FY graT - FAD $r MY F YR W IOTH T ear e
TIfRT & T 33T el 3 &b 3TUR W
Smt. Sunita Tokas and another v. New India Insurance Co. Ltd.

and anr.

Judgment dated 16.08.2019 passed by the Supreme Court in Civil Appeal

No. 6339 of 2019, reported in AIR 2019 SC 3921
Relevant extracts from the judgment:

Recently the legal issue whether in case of a motor accident of a bachelor, the
age of the deceased, or the age of the dependants, would be taken into account, for
calculating the multiplier, came up for consideration before a three judge bench of

this Court in Royal Sundaram Alliance Insurance Co. Ltd. v. Mandala Yadagari
Goudand ors., (2019) 5 SCC 554.
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The Court referred to the earlier three judge bench decision rendered in Munna
Lal Jain & ors. v. Vipin Kumar Sharma & ors., (2015) 6 SCC 347 which in turn
relied upon the judgment in Sarla Verma & ors. v. Delhi Transport Corporation &
anr., (2009) 6 SCC 121, which has been affirmed by the Constitution Bench in
National Insurance Company Limited v. Pranay Sethi & ors., (2017) 16 SCC 680.
The Court also referred to the three judge bench decision in Sube Singh & ors. v.
Shyam Singh (dead) & ors., (2018) 3 SCC 18.

[ J

51. MOTOR VEHICLES ACT, 1988 — Sections 166 and 168

Compensation — Computation of — Fellowship component should not be

excluded while computing compensation in motor vehicles claim cases,

especially when certificate of annual income from fellowship issued by the

Institutions is on record of the Tribunal.

AreX I HfARTA, 1988 — URIT 166 T 168

fiehT — HITUTAT — AIEX A1 ETar e ot 3 Gide BT HIOTAT A §T AR
Ted DI HUafold ¢l R ST a1feT, RAduat Ja 3rAagia & arfiies 3 o,
HEATA GRT STRY YATOTIT SATATTARIOT & 3 e W |

National Insurance Company Limited v. Satish Kumar Verma and

anr.

Judgment dated 03.09.2019 passed by the Supreme Court in Civil Appeal

No. 7032 of 2019, reported in (2019) 8 SCC 660
Relevant extracts from the judgment:

We do not see any justification and ground to interfere with the findings
recorded by the High Court of Uttarakhand in adding fellowship of I 12,000/— per
month to the salary of ¥ 3,000/~ per month for computing the loss of dependency.
The Motor Accidents Claims Tribunal had clearly erred in excluding the fellowship
component notwithstanding the Annual Income Certificate issued by the Indian
Institute of Technology (IIT), Roorkee, affirming that the deceased was being paid
consolidated fellowship as Fellow—A’ (Hydro Power). Notably, late Amol Verma
was having an M.Tech degree and was working in one of the most prestigious
engineering institutes in the country. Given this background, salary of ¥ 3,000/— per
month would be ridiculously low. Entire compensation package has to be taken into
account. Thus, the High Court was right in computing annual income of the deceased
at % 3,00,000/— per annum by giving benefit of future prospects. The High Court has
also rightly applied the multiplier of seventeen in view of the decision of this Court in
M/s. Royal Sundaram Alliance Insurance Co. Ltd. v. Mandala Yadagiri Goud and
others, (2017) 16 SCC 680.
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*52.MOTOR VEHICLES ACT, 1988 — Section 163—A

(i) Motor accident claim — Assessment of income of deceased — Helping in
family business — Deceased, a bachelor aged 20 years, involved in family
business of making namkin, chips, snacks etc. — There was no proof of
separate income — Looking to the fact that accident had taken place in
the year 2008, claim tribunal rightly arrived to the finding of income to
be I 4000/—per month.

(ii) Use of multiplier — When deceased is unmarried — Multiplier should be
applied on the age of deceased.

Ae 1T AR, 1988 — URT 163-T

(i) HICY GEICHAT GTaT — FHcTeh & A BT Hiecholel — UTRATRD HHT F HGG Bl
— FdP 20 9T HAarfed S FAHP, ReH, ARET 3T T B RIS
TG A T AT — G 37T T PIS YATUT Al AT — 3 I P fBIA T@
g0 T Trear ay 2008 3 g5 A JTRABIOT X 4,000/ ATRAS & T frveps o ug=n
.l

(ii) I[OTIh BT SUANT — eI Fdh HAdTiRd B — FAh Y I W 0TS TS Bl
oIfRu|

New India Assurance Co. Ltd. v. Ramkumar Sahu and ors.
Judgment dated 02.04.2018 passed by the High Court of Madhya Pradesh
(Gwalior Bench) in M.A. No. 1132 of 2009, reported in 2019 ACJ 2270

*53.MOTOR VEHICLES ACT, 1988 — Section 163—A

Permanent disability — Determination of compensation — Paraplegia —
Injured became orthopedically disabled with post traumatic and weakness
in his right hand — Injured, aged 10 years, suffered 70 per cent permanent
disablement — Tribunal awarded X 2,00,000/— — High Court affirmed
Tribunal’s award — Apex Court considering the age of victim, extent of
disability and medical treatment taken so far and to be taken in future,
enhanced the award from ¥ 2,00,000/— to ¥ 10,00,000/—.

Arex 1 3fARTH, 1988 — URT 163-T

s fA:erhar - ufdet & AuRer - RS - G v & 95 3med
TATATSE T F 38T & 9747 3R 3qP It T H AR &l 913 — 10 U 38
&Y 70 ufaera TS fF:e/par IR & 18 - 31T gRT % 2,00,000/— AT
fpe @ - =g ARG A HAR@wr & AT Hr gy f - seaaw
ST J 3Wed d I3Y, Femar F TR O3RN O3@ a@
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& Td #igsy # e el RfhcdT sTER @ TR @ gr e
% 2,00,000/—J < 10,00,000/— TeT &=

Rupa Roy v. New India Assurance Co. Ltd. and anr.
Judgment dated 29.07.2019 passed by the Supreme Court of India in Civil
Appeal No. 5932 of 1993, reported in 2019 ACJ 2382

*54.NEGOTIABLE INSTRUMENTS ACT, 1881 — Section 138

5S.

Demand notice — Validity — What amount should be mentioned in demand
notice issued u/s 138? Held, demand notice should only be for cheque
amount and not for any amount more than the cheque amount.

UL Tor@d 3fafaae, 1881 — URT 138
HII FIATTT — AUAT — GRT 138 & T SR AT FIATTT H g TTA 1 Sear@
ol arfew? ARG, AT G@aus dae 96 T & forr I @ar ok 7 &6

ek T & 37 hr fomalt A & ferw|

Vijay Gopala Lohar v. Pandurang Ramchandra Ghorpade and anr.
Judgment dated 05.04.2019 passed by the Supreme Court in Criminal
Appeal No. 607 of 2019, reported in AIR 2019 SC 3272

NEGOTIABLE INSTRUMENTS ACT, 1881 — Sections 138, 143—-A(5) (as
inserted by Amendment Act 20 of 2018)

Interim compensation — Provisions of Section 143—A are prospective in
operation and can be invoked only in cases where offenceu/s 138 was
committed after its introduction.

Weprey forga 3R, 1881 — URTU 138, 143-&H(5) (2018 & 209
NG JRAATH, gRT IAT e TR —

IR &g — URT 143 & yraaT gHTE d sfasgast § 3R adl e o
SIT HehlT &, STEl 3ol T & URAET URT 138 & 3T U e Foram aram
o

G.J. Raja v. Tejraj Surana
Judgment dated 30.07.2019 passed by the Supreme Court in Criminal
Appeal No. 1160 of 2019, reported in AIR 2019 SC 3817

Relevant extracts from the Judgment:

In our view, the applicability of Section 143—A of the Act must, therefore, be

held to be prospective in nature and confined to cases where offences were
committed after the introduction of Section 143—A, in order to force an accused to
pay such interim compensation.
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56. PROPERTY LAW

EVIDENCE ACT, 1872 — Sections 35, 81 and 114 Ill. (e)

LIMITATION ACT, 1963 — Article 65

Adverse Possession:

(i) Plaintiff, can claim title based on adverse possession — Law laid down by
three-Judge Bench in Ravinder Kaur Grewal, (2019) 8 SCC 729,
summarised and followed — Further held, dispossession of plaintiff
seeking to establish acquisition of title based on adverse possession,
subsequent to filing of suit therefore, has no bearing — In the present
case, as appellant—plaintiff had been to establish acquisition of title over
property in question by adverse possession, decree of trial court
decreeing such title, restored.

(ii) Revenue Records & Presumption of truth attached to revenue records —
However, such presumption is rebuttable & Presumption as to
possession of person shown as owner in revenue records, though such
person is not actually the owner.

HEF[Uﬁ e

areg FIAATA, 1872 — 9T 35, 81 T 114 TEIA (3)
uREeT FRAATE, 1963 — TG 65

ufdger seat:

(1)

(i)

ardl, gfagel MU & YR U Fcd & Gl HY Fhall & - Ifdeg
FIT Farer, (2019) 8 THHNE 729, A N =araHfd A @usds A
yfauwrfega fafa, df@vaga wd sgalRa - 3day afa, ufaga
INATST P YR U Tcd BT Aol TATYT TG drel dray Pl are
AT T S & g AT BT AT H, PI$ FIT TE & -
UEgd U0 # Ufdge AT g1 UAATT FATR UT Feled B
rard rdreanedl/ ardy gr arfed fhar arar an, e =raray i oy
AT B ATAT HIA drel AT GAeATT Y 75|

T APE — garEg AFfPorE & oY gasa Taca Hir sTUrIon —
Jafy, TE 3UYROT WU § — Uored Aoy & wref & §u &
T «afs & 3oy it suaron, gl var = areafas ol

a9 T

Krishnamurthy S. Setlur (Dead) by Legal Representatives v. O.V.

Narasimha Setty (Dead) by Legal Representatives
Judgment dated 26.09.2019, passed by the Supreme Court in Civil Appeal
No. 6111 of 2009, reported in (2019) 9 SCC 488
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Relevant extracts from the judgment:
In a reference made to a larger Bench of this Court in this case as well as in other

connected matters in Ravinder Kaur Grewal v. Manjit Kaur, (2019) 8 SCC 729, the
larger Bench had held that the plea of adverse possession can be used both as an
offence and as a defence i.e. both as sword and as a shield. Relevant portion of the
judgment reads as follows:

“We hold that a person in possession cannot be ousted by another
person except by due procedure of law and once 12 years’ period of
adverse possession is over, even owner’s right to eject him is lost
and the possessory owner acquires right, title and interest possessed
by the outgoing person/owner as the case may be against whom he
has prescribed. In our opinion, consequence is that once the right,
title or interest is acquired it can be used as a sword by the plaintiff
as well as a shield by the defendant within ken of Article 65 of the
Act and any person who has perfected title by way of adverse
possession, can file a suit for restoration of possession in case of
dispossession. In case of dispossession by another person by taking
law in his hand a possessory suit can be maintained under Article
64, even before the ripening of title by way of adverse possession.
By perfection of title onextinguishment of the owner’s title, a
person cannot beremediless. In case he has been dispossessed by
the owner after having lost the right by adverse possession, he can
be evicted by the plaintiff by taking the plea of adverse possession.
Similarly, any other person who might have dispossessed the
plaintiff having perfected title by way of adverse possession can
also be evicted until and unless such other person has perfected title
against such a plaintiff by adverse possession. Similarly, under
other articles also in case of infringement of any of his rights, a
plaintiff who has perfected the title by adverse possession, can sue
and maintain a suit.

When we consider the law of adverse possession as has developed
vis—a—vis to property dedicated to public use, courts have been
loath to confer the right by adverse possession. There are instances
when such properties are encroached upon and then a plea of
adverse possession is raised. In such cases, on the land reserved for
public utility, it is desirable that rights should not accrue. The law
of adverse possession may cause harsh consequences,
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hence, we are constrained to observe that it would be advisable that
concerning such properties dedicated to public cause, it is made
clear in the statute of limitation that no rights can accrue by adverse
possession.

... We hold that plea of acquisition of title by adverse possession
can be taken by plaintiff under Article 65 of the Limitation Act and
there is no bar under the Limitation Act, 1963 to sue on aforesaid
basis in case of infringement of any rights of a plaintiff.”

57. PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT, 2012

— Sections 5 (J) (ii) and 6

(i) Age of prosecutrix; determination of — Date of birth in certificate issued
after 15 months of birth — Same age was recorded in School Admission
Register which was proved by Head Master — Age described therein
held to be reliable.

(ii) Birth certificate — Proof — Challenged on the basis of absence of
examination of Registrar — Public document — Admitted without formal
proof — Absence of objection at the time of admissibility — Precluded
from objecting about the probative value later.

(iii) Delay in FIR — Delay of six months — Prosecutrix did not tell about
pregnancy — Mortification, apprehension of informing and fear of
reprisal — Sufficient explanation of delay — Not fatal.

(iv) Presumption of culpable mental state — Must be rebutted beyond
reasonable doubt.

oA f3Tep U & dTeten T TIETOT JTATATA, 2012 — URTT 5 (3)(ii) T 6

() IFAFH A 3G H AUROT - FeH F 15 AE URET T YAT gF H
FATATY — Fpel Far ufet & o o 3y sidfof@a & 78, 5F gua
AT RT AT e 91T — 383 Sea il g o far@aaa sifdfauiRa
fomam |

(i) ST YHTOT UF — Hd — IAEER & TA&TOT & AT & YR T JeAlell &1 15 —
Al GEATAST — JTaTRes YATOT & AT ITeT T 97197 — TR & AT TR
AT Y IS — URrATITT TR W WIIEIS Hed & YR W 3Mufy a & arfa
Ly

(iii) T FIAT RO F eia - &: AR o Aoid — AW o THGEAT & IR A
TET 91T — I W AR Y 3Tuenr iR ufafEar &1 =7 - e &1 g
TUEIHIT — TTcTh Al |
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(iv) It AR TEUTA dhr SUUROT - Fihgh e § W Gvsd Hi ST 1T

Lakhi Ram Takbi v. State of Sikkim

Judgment dated 28.03.2019 passed by the High Court of Sikkim in Criminal

Appeal No.15 of 2017, reported in 2019 CriL.J 2667
Relevant extracts from the judgment:

Now to address the first doubt raised by learned Counsel for the Appellant, that
Exhibit 2, the Birth Certificate prepared by the Registrar of Births and Deaths, Health
and Family Welfare Department, Government of Sikkim was prepared ante litem
motam and was therefore suspicious. On perusing Exhibit 2 it is revealed that it is the
original Birth Certificate issued in the name of the victim by the Registrar, Births and
Deaths, Health and Family Welfare Department, Government of Sikkim where the
victim’s date of birth is entered as 21.12.1996. The date of registration has been
recorded as 24.03.1998. It is undoubtedly prepared almost fifteen months after the
birth of the victim. Would this fact by itself make the document unreliable?
According to the Black’s Law Dictionary, “ante litem motam” means “before the law
suit started’’. The principle would imply the meaning “before an action has been
raised” or “before a legal dispute arose,” at a time when the declarant had no motive
to lie. The principle on which this restriction is based is succinctly stated in
Halsbury’s Laws of England, 3rd Edition and Volume 15 at page 308 in these words;

“To obviate bias the declarations are required to have been made
ante litem motam which means not merely before the
commencement of legal proceedings but before even the existence
of any actual controversy concerning the subject-matter of the
declarations.”

While discussing this principle, the Hon’ble Supreme Court in
Murugan alias Settu v. State of Tamil Nadu, AIR 1988 SC 1796
held as follows;

“23. In Mohd. Ikram Hussain v. State of U.P., AIR 1964 SC 1625
this Court had an occasion to examine a similar issue and held as
under:

“16. In the present case Kaniz Fatima was stated to be
under the age of 18. There were two certified copies from
school registers which showed that on 20-06-1960 she was
under 17 years of age. There [was] also the affidavit of the
father stating the date of her birth and the statement of Kaniz
Fatima to the police with regard to her own age.
These amounted to evidence under the
Evidence Act and the entries in the school
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registers were made ante litem motam. As against this the
learned Judges apparently held that Kaniz Fatima was over 18
years of age. They relied upon what was said to have been
mentioned in a report of the doctor who examined Kaniz
Fatima, .... The High Court thus reached the conclusion about
the majority without any evidence before it in support of it and
in the face of direct evidence against it.”
24. The documents made ante litem motam can be relied upon
safely, when such documents are admissible under Section 35 of
the Evidence Act, 1872. (Vide Umesh Chandra v. State of
Rajasthan, (1982) 2 SCC 202 and State of Bihar v. Radha
Krishna Singh, AIR 1983 SC 684)

25. This Court in Madan Mohan Singh v. Rajni Kant, AIR 2010
SC 2933 considered a large number of judgments including Brij
Mohan Singh v. Priya Brat Narain Sinha and others, AIR 1965
SC 282, Birad Mal Singhvi v. Anand Purohit, 1988 AIR 1796,
Updesh Kumar v. Prithvi Singh, AIR 2001 SC 703, State of
Punjab v. Mohinder Singh, AIR 2005 SC 1868, Vishnu v. State of
Maharashtra, AIR 2006 SC 508 and Satpal Singh v. State of
Haryana, (2010) 8 SCC 714 and came to the conclusion that while
considering such an issue and documents admissible under Section
35 of the Evidence Act, the court has a right to examine the
probative value of the contents of the document. The authenticity of
entries may also depend on whose information such entry stood
recorded and what was his source of information, meaning thereby,
that such document may also require corroboration in some cases.
The ratio (supra) establishes two points (1) that documents made
ante litem motam can be safely relied upon when such documents
are admissible under Section 35 of the Indian Evidence Act, 1872
(for short “Evidence Act”), and (ii) that the Court has the right to
examine the probative value of a document admissible even under
Section 35 of the same Act if it so requires. Exhibit 2 was prepared
in 1998 while the FIR came to be lodged in 2014, thus it cannot be
said that Exhibit 2 was prepared with a prior motive to distort the
truth, consideration being taken of the age of the document and the
date when the FIR was filed.
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The next contention flagged by learned Counsel for the Appellant was that the
contents and signature on Exhibit 2 the Birth Certificate remained unproved in the
absence of examination of witnesses by the prosecution. While addressing this issue
it would be pertinent to recapitulate the provisions of Sections 35 and Section 74 of
the Evidence Act which are furnished here in below for easy reference;

“35. Relevancy of entry in public [record or an electronic record]
made in performance of duty. — An entry in any public or other
official book, register or [record or an electronic record], stating a
fact in issue or relevant fact, and made by a public servant in the
discharge of his official duty, or by any other person in
performance of a duty specially enjoined by the law of the country
in which such book, register, or [record or an electronic record] is
kept, is itself a relevant fact.”
“74. Public documents.—The following documents are public
documents:—
(1) Documents forming the acts, or records of the acts —
(1) ofthe sovereign authority,
(11) of official bodies and tribunals, and
(ii1)) of public officers, legislative, judicial and executive, [of
any part of India or of the Commonwealth], or of a foreign
country;
(2) Public records kept [in any State] of private documents.”
The seizure of the Birth Certificate Exhibit 2 has been
established by P.W.2. Exhibit 2 fulfils the requirements of both
Section 35 and Section 74 of the Evidence Act. No doubts
were raised about the authenticity of Exhibit 2 by way of
cross—examination of witnesses before the learned trial Court.
Therefore, can this question be brought up before the Appellate
Court. In Murugan alias Settu (supra) the Hon’ble Supreme
Court further held as follows:
“26. In the instant case, in the birth certificate
issued by the Municipality, the birth was shown to be as
on 30-3-1984; registration was made on 5-4-1984;
registration number has also been shown; and names of
the parents and their address have correctly been
mentioned. Thus, there is no reason to doubt the veracity
of the said certificate. More so, the school certificate
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has been issued by the Headmaster on the basis of the
entry made in the school register which corroborates the
contents of the certificate of birth issued by the
Municipality. Both these entries in the school register as
well as in the Municipality came much before the
criminal prosecution started and those entries stand fully
supported and corroborated by the evidence of Parimala
(PW15), the mother of the prosecutrix. She had been
cross—examined at length but nothing could be elicited to
doubt her testimony. The defence put a suggestion to her
that she was talking about the age of her younger
daughter and not of Shankari (PW 4), which she flatly
denied. Her deposition remained unshaken and is fully
reliable.”

In the present appeal, as already pointed out, no objection was raised when the
original Birth Certificate Exhibit 2 was admitted in evidence nor any issue raised on
its probative value and objection to the document is being heard in the Appellate
Court for the first time. Exhibit 2 for its part, a public document is admissible in
evidence and in the absence of objection it is assumed that the Appellant has accepted
its probative value.

X X X

Besides, Section 30 of the POCSO Act, 2012 provides for presumption of

culpable mental state and reads as follows:

“30. Presumption of culpable mental state.—

(1) In any prosecution for any offence under this Act which
requires a culpable mental state on the part of the accused, the
Special Court shall presume the existence of such mental state but
it shall be a defence for the accused to prove the fact that he had no
such mental state with respect to the act charged as an offence in
that prosecution.

(2) For the purposes of this section, a fact is said to be proved only
when the Special Court believes it to exist beyond reasonable doubt
and not merely when its existence is established by a
preponderance of probability.”

It is evident from the provision delineated that the absence of
culpable mental state has to be established beyond a
reasonable doubt. It is also relevant to point out that in the
reverse burden of proof as postulated in Section 30 (supra),
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it is not preponderance of probability but “beyond reasonable
doubt,” thereby distinguishing it from rebuttable presumption such
as required under Section 304B of the IPC, 1860, which is to the
extent of existence of a preponderance of probability. In Hiten
Dalal P. Dalal v. Bratindranath Banerjee, AIR 2001 SC 3897 the
Hon’ble Supreme Court while dealing with an appeal under Section
138 of the Negotiable Instruments Act, 1881 (for short “N.I. Act,
1881) and considering the words “shall presume” as appears in
Sections 138 and 139 of the N.I. Act, 1881 held as follows:

“22. Because both Sections 138 and 139 require that the
Court “shall presume” the liability of the drawer of the cheques
for the amounts for which the cheques are drawn, as noted in
State of Madras v. A. Vaidvanatha Iyer, 1958 CriLJ 232, it is
obligatory on the Court to raise this presumption in every case
where the factual basis for the raising of the presumption had
been established. “It introduces an exception to the general rule
as to the burden of proof in criminal cases and shifts the onus
on to the accused”

(ibid). Such a presumption is a presumption of law, as
distinguished from a presumption of fact which describes
provisions by which the court “may presume” a certain state of
affairs.

Presumptions are rules of evidence and do not conflict
with the presumption of innocence, because by the latter all
that is meant is that the prosecution is obliged to prove the case
against the accused beyond reasonable doubt. The obligation
on the prosecution may be discharged with the help of
presumptions of law or fact unless the accused adduces
evidence showing the reasonable possibility of the
non—existence of the presumed fact.

23. In other words, provided the facts required to form the basis of
a presumption of law exists, no discretion is left with the Court but
to draw the statutory conclusion, but this does not preclude the
person against whom the presumption is drawn from rebutting it
and proving the contrary. ..........ccceecieerciieniieeee e

24 e e In the case of
a discretionary presumption the presumption if drawn
may be rebutted by an explanation which  “might
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reasonably be true and which is consistent with the innocence” of
the accused. On the other hand in the case of a mandatory
presumption “the burden resting on the accused person in such a
case would not be as light as it is where a presumption is raised
under S. 114 of the Evidence Act and cannot be held to be
discharged merely by reason of the fact that the explanation offered
by the accused is reasonable and probable. It must further be shown
that the explanation is a true one. The words ‘unless the contrary is
proved’ which occur in this provision make it clear that the
presumption has to be rebutted by ‘proof’ and not by a bare
explanation which is merely plausible. A fact is said to be proved
when its existence is directly established or when upon the material
before it the Court finds its existence to be so probable that a
reasonable man would act on the supposition that it exists. Unless,
therefore, the explanation is supported by proof, the presumption
created by the provision cannot be said to be rebutted. ...”

The ratio clears the air on the burden resting on the accused and clarifies that
where the statute so demands no discretion rests with the Court, save to draw the
statutory conclusion, while at the same time allowing the accused to rebut the
presumption, which under the POCSO Act, 2012 demands it to be beyond a
reasonable doubt.

58. SPECIFIC RELIEF ACT, 1963 — Sections 10, 16 (c) and 20

CONTRACT AND SPECIFIC RELIEF:

(i) Readiness and willingness of plaintiff buyer to perform his part of
agreement for sale of immovable property — Power—of—attorney holder
when may depose on behalf of plaintiff buyer — Subsequent power—of—
attorney holder, held, incompetent to depose on behalf of buyer in
respect of acts or matters which pertain to period prior to conferment

(i)

of power—of-attorney.

Suit for specific performance of agreement for sale, where agreement
for sale has been cancelled by vendor — Need to seek relief of declaration
of such cancellation as being bad in law, in addition to seeking relief of

specific performance of such agreement.

fafafée egay 3T, 1963 — YR 10, 16 (@1) TI 20
ifder va Ay sed:

(i) 3rae GFUfa & fasra AT GiAST & 31U 19T & UTeld T TS Sholl BT IR TG
WEHE WA - Ty Har A IR A JEARART URS 9
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HFATET T HHT & — TREATTdd] HEARATHT URP, TR, FEARATHT &
fasurea & q@ 3afd & G9fa Segaer a1 $cg & 99 A ohal A IR A
fPareT & o A €|

(i) Taerg & ford 3rgey & RARE urea & o arg, stet fehar grT fossa & o
gy ! fATET Y f&am arm § - 0@ gy & Rfafde reguree @ 3gdy
et b 3fafew, T8 faveaeh ot fafY & g1 T s & Je=ar smaEs

.y

Mohinder Kaur v. Sant Paul Singh

Judgment dated 01.10.2019 passed by the Supreme Court in Civil Appeal

No. 2869 of 2010, reported in (2019) 9 SCC 358
Relevant extracts from the judgment:

In Janki Vashdeo Bhojwani and another v. Indusind Bank Ltd. and others,
(2005) 2 SCC 217, it was held that a power—of—attorney holder, who has acted in
pursuance of the said power, may depose on behalf of the principal in respect of such
acts but cannot depose for the principal for the acts done by the principal and not by
power—of—attorney holder. Likewise, the power—of—attorney holder cannot depose for
the principal in respect of matters of which the principal alone can have personal
knowledge and in respect of which the principal is entitled to be cross—examined. In
our opinion, the failure of the respondent to appear in the witness box can well be
considered to raise an adverse presumption against him as further observed therein as
follows:

“15. Apart from what has been stated, this Court in Vidhyadhar v.
Manikrao, (1999) 3 SCC 573 observed at SCC pp. 583-84, para 17
that:

“17. Where a party to the suit does not appear in the witness

box and states his own case on oath and does not offer himself

to be cross—examined by the other side, a presumption would

arise that the case set up by him is not correct. ...”

[ ]
59. SPECIFIC RELIEF ACT, 1963 — Sections 16 and 20
(i) Readiness and willingness — Delayed filing of suit and price of property

— Consideration thereof — Filing a suit for specific performance with
some delay but within the period of limitation does not mean that the
plaintiff was not ready and willing to perform.

(ii) The price of the property may differ from the real value of the property

based on the negotiations by the parties to the sale agreement.
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fafAfeE ey sfafaT, 1963 — URIT 16 T4 20

() TR U FTHD AT — d1g T A A SRR forar ST T Hufr 1 Hed-
ol ug-afafée sregurers @1 arg $o <& § fhg TREET 6T Hramaid &
TR ETIR et T 373 I T & Foh a1e) urele ¥ AW’ Ud ST et Tl

(i) HUfT &1 Hed, TTHRT & gRT faehd ey W ==t & 3MUR oY, Ul &
AT Hed W et & Fpclt B

R. Lakshmikanthan v. Devaraji

Judgment dated 10.07.2019 passed by the Supreme Court in Civil Appeal

No. 2420 of 2018, reported in (2019) 8 SCC 62
Relevant extracts from the judgment:

The High Court order is not correct in stating that readiness and willingness
cannot be inferred because the letters dated 18.12.2002 and 19.12.2002 had not been
sent to the defendant. The High Court also erred in holding that despite having the
necessary funds, the plaintiff could not be said to be ready and willing. In the
aforesaid circumstances, the High Court was also incorrect in putting a short delay in
filing the Suit against the plaintiff to state that he was not ready and willing. In India,
it is well settled that the rule of equity that exists in England, does not apply, and so
long as a Suit for specific performance is filed within the period of limitation, delay
cannot be put against the plaintiff — See Mademsetty Satyanarayana v. G. Yelloji
Rao and others, AIR 1965 SC 1405 (paragraph 7) which reads as under:

“(7) Mr. Lakshmaiah cited a long catena of English decisions to
define the scope of a Court’s discretion. Before referring to them, it
is necessary to know the fundamental difference between the two
systems — English and Indian— qua the relief of specific
performance. In England the relief of specific performance pertains
to the domain of equity; in India, to that of statutory law. In
England there is no period of limitation for instituting a suit for the
said relief and, therefore, mere delay — the time lag depending upon
circumstances — may itself be sufficient to refuse the relief; but, in
India mere delay cannot be a ground for refusing the said relief, for
the statute prescribes the period of limitation. If the suit is in time,
delay is sanctioned by law; if it is beyond time, the suit will be
dismissed as barred by time; in either case, no question of equity
arises.”

The High Court also went into error in stating that the value of the property was
% 10 lakhs at the time of the sale agreement. PW—1 in his cross examination admitted
that it was < 10 lakhs on the date when PW1 was cross—examined. The value of the
property on the date of the sale agreement was only I 6 lakhs, and it was
open for the parties to negotiate the said price upwards or downwards,
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which was what the parties did in the facts of the present case. Nothing can,
therefore, be derived from the erroneous assumption that a valuable property had
been sold at a throwaway price.

[ ]

60. SPECIFIC RELIEF ACT, 1963 — Sections 16 (c¢) and 28
CONTRACT AND SPECIFIC RELIEF:

Specific performance of agreement — Grant of — Readiness and willingness —
Principles summarised — Entirety of pleadings and evidence brought on
record along with entire attending circumstances of each case, to be
considered to determine readiness and willingness — Depositing balance
consideration within time fixed by court, or, failure to deposit within time
and seeking extension — Relevance of in assessing readiness and willingness
— Modalities to be followed for seeking extension of time, explained.

fafafée srgdiv srfafawa, 1963 — 9RIT 16 (91) Ta 28

Tfaer va fafafée segay:

Fey o1 RAfAEE 3gurea - &1 U fRar S - JeR Ud gegw - Rigd

GfEfAgd - acR va 3@ AU XA & o U ARl & |yt 3fdaaar

3R T o1 oS 1% T@1ET & w1y JyuT 3ufEyd aRfEfaat « faar fhar s

— TR gRT A AT # AW UfA®el FTAT e, AT HHA H STHAT I H TG

TEa 3R a1 1T faeaR &Y — TeRdr Td STl & Uldhodld H EITAT — AT &

TIFdR =mea & o 3rga R ol ST arely So@r, TUgiepd|

Ravi Setia v. Madan Lal and ors.

Judgment dated 04.10.2019 passed by the Supreme Court in Civil Appeal

No. 2837 of 2011, reported in (2019) 9 SCC 381
Relevant extracts from the judgment:

There can be no straitjacket formula with regard to readiness and willingness. It
will have to be construed in the facts and circumstances of each case in the light of all
attending facts and circumstances. ...

The grant of relief for specific performance under Section 16 (1)(c) of the Act is
a discretionary and equitable relief. Under Section 16 (1)(c), the plaintiff has to
demonstrate readiness and willingness throughout to perform his obligations under
the contract. The plea that the amount would lie in the bank without interest is
unfounded and contrary to normal banking practice. To our mind, this is sufficient
evidence of the incapacity or lack of readiness and willingness on part of the plaintiff
to perform his obligation. Undoubtedly, the time for deposit could be extended under
Sections 28 of the Act. But the mere extension of time for deposit does not absolve

the plaintiff of his obligation to demonstrate readiness and willingness coupled with
special circumstances beyond his control to seek such extension.
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TATHIT TG o fAeh 3TURTYT | Telehl obr GL&TuT JfARTH
b 3T ITIRT &b ATHT F oA fGem—fader

HR31 P e TolTcpR T 31T o ep 3ruwrer gt uierar 3rfafags & 3l

SUSAIT 37UTY & NiSat S AT va 3107 31fABRT AT FIETOT ™A b 32T & ATANT

ated SATATeld §RT AYed HRHAT T 3 [ HRT & T 37, (2019) 2 THHIH 703 A
ufauried feanfader fergar &:-

1.

1S off oI Ric, soracifas, arera Aifzar 3nfe &, difgar & AT yarfda a8 &=
HhT &1 Tl oIeh o TerelT g alieh & 811 fehegl T8 AT &1 Yol AT A& ehY Hehcll
© ToraQ DfSar & ugara & 37 T 37Uar FTH SHA UgaTd 3TH FAdT Bl AT &
bl

T AHG H el Nfear H Feg @ gt & 31¥ar ag fapa R & e s9d a=
HYAT 3HPT Uglel BT GoITHI 3HD TRl & UITADBR & 3T 3T AT fepam e
a1few, ST a 6 3ad Ugar &1 Gerar e i 3fReaget aRfeufaar fagea
e | XaT fasey geta 31fUepRY gRT a7 fopar SiTeem, St adare & I =araredier &1
HRATT gUs TiedT T URT 376, 376T, 376U, 37680, 3768, 37631, 37631T, 3763k
31YaT 3763 TG Oredl AfATH & 31 guee Ryl & d9fd gud gaer
ROIc Ardafa® Ued R 3UeeY A6l Hs S|

Ife I NiZT URT 372 us ufthar Afear & 3igeTa 3rdier GiET ar &, A Nifza
& T IE M A& 29 fob a8 70T UgdTe T Gerrdm Y 3T AT e
fafgaR geAars & smuan|

gferd fAIRAT P JAHHT, VH FHET G&ardai &l fSidd N & A1 ahr
et forar 7 g 3R A ardefaed e W S @ THTET @, UE g
PR A TGAT T1fRT 3R 37 SEATISI DY 3Adh AT e&drdelt gRT Ufaranfd aar
1feT foae NS &1 ATt T 31THerE’ & ger fear a2 &t

T8 | ORI, 9o YT Toldl 37ar Sararerd gRT UifSd @l A1 Uehe
feram ara &, 3 o i3 & are 3R ueard 1 9E @A & o ddcgeg © 99T g
RaE ST 6 3EYUTT T 37T SATTer & T Hordg dax # Uid Hr Sreal,
& AR ReeT 8 IS & gomar 61 oL
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HRATT gUs e P GRT 228T(2)(E) & aeTd fre Fd 31ar pa g difza &
fiehe FaIdT GRT 3HDT UgdTe &b YhCIehioT bl TP &l & ToIT e AT
AT b FHET T FohdT ST dd deh o HfAd TXHR HARAT gUs Afedr &1
URT 228T(1)EN) & 3T AR A & AR T FAISIS FHeAToT FEATAT AT
TISAT &Y gl U ATIEs UTRT F AT g

. OfraY HRfAIH & 31 3ragees WNfSdl & AT H, DT Ugdr BT Gelrar AT

Ty =ararerar gRT & feham ST Fenell &, Ife TAT GorraT dreleh o ot 3 |

Tl Ut vd HenfAd ueRdt & 3gUY § 76 9 375 § v 9§ &b iR UAF e A
HH G HHA Th del TIT e TSI Al

helehdl 3T AR—TT g1 AT 1A gfAd gamer 1, 2017 IRV 3893 A

gfaurfed feenfader fFargar &:-

1.

fafaTa & 3rda 3ayg & gfed g a1 gfed gl & THTaar dr fRABrad ot i
arel giord 3T A1 faRIy i gferd Sepr$ deehrel 38 3TATHIA &6 9T 19 &
HEH A Usliag Y 3R dleleh 37YAT 38D AU A fA:eh Teh Ul SUoeley
PITTI | T & ITelh T 3T ATAT-TUaT I7 fhdT oY afeh o, Togd Tl ot 9T
3R e &, e gear iR gfafafdca & e #Af¥eR fr Sasrt o afg
greres 310 fafde gfafafca & fore coaear v & 3ad €, ar srfafame & arn
40 & HTT 3aeTeh fafe Faraar a1 gfafafdca & faw fSrer fafde dar uridreor
Pl dTeTh T IBY BT | UreraT AT & URT 4, 6, 7, 10 3R 12 & 37T s
HORIT & FIY F G2 YT RUIC Gollag X 3 fathelar AR gus Giear & arr
16631 & 7R IMRIRAS 1T & TR HLIN Fifh SWRE Y 3h IRT A
Seallld gUs HiedT & 3TORT4T & & THATH & |

T.3773. 3R, &of ¥l W gfora 31fAerl dchrel 3aTdenteie fafehear aeradr & forg,
ST AT 3TaTE B, dTcteh ! U B, Ta/Ar JATATATT hr URT 27 & 371499 Ffehear
S & forw 3R 3rfafaTer & ary 25 & 3 afaeee & gaer Nfsa & a9 dwag
ST AT BT | A giora 3ferr ar A frei gferd sers & 1 & 1o areres
TR =T (aTetept &7 S@HTE 3R TRefon) FfAfATa, 2000 Hr arT 2(9) ST 6
PRI =T (aTelep! T GWHTST 3R FIETOT) JTATAIH, 2015 gRT 3UGeh ®U § GAMAT
foram aram &, 3 R @@ Td TIET0T Y ATaRIhdT dTel dd”” &l TR 3 37T
%, a1 3 gferd TURY a1 [a9 fFT gierd Sehrs aTeleh ol &1 TR areil
aTeT SeTor HIATA T FATATER areres & ST, FI&T, 3UAR 3 GATH UeTe i
& forw 3 el
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3. S Y fIdW FITeT Bl UHIMSIR & Usliag &l &l Faal & Sl &, df [ady
ST SWRIh e (1) AR (2) # TS 378 14Ty Y Gaieh IMaTehcn3it el 3e]drelel
AT e &b T gHUTe Toid & 3R (@drs 3l v Jfe 3mads o, af
TATITHR 3eTepT 31e]ureled GiATRT A & ToIT TR TG UTRA el

4. Ul & THRY ATUBRT 3R FaAT FRAMT Gierd Feprs Hied HHel & HFHUT DR
T AT HT 6 Nfsd Hr veara &1 Gerdr gaue & e J&7 fhar = §
fIue 3fAfFTd Hr 9rT 24 & dead NI T J@Ig WA THI (S FEl db
aeIes g, UIfsd a1 38ch ATAT-TUdT A1 TI&Th & fary €A1 W A7 ST 1o At
&I, 3D STHT Pl TATT & bl ¢) JATATIIH T URT 25 & ded AT & THET
ST WIS & I, URT 19(5) P ded TATddTell R~IfhcdT TeTIdT & foT arele &l
AT B FFT 3R/ rfAfaTa & arT 27 & ded RfhcdT wiiaror & ga73|

5. gy woidr fRdr off Afear & difsq & ugara @1 gerar A& HEh 3R Tw
FATIT LN 76 =g & o A FaIAT FArarery @ gegeT AT & 3Tai frar off
dE & U UgATd T Gt el fohar sireen| fafdy dr qdi 3mardedr @ Seeod
e drel i ATABRY id Pis 1 <afeh 3 AT P URT 23(4) & HFAR
fFAfra fomar streem|

6. HHC &1 TR 3fATATH B URT 37 F G H dg war H forar Sruam 3R Afgq &
& Y ATaTD [derde & 9 o fhar Swen vd 38 &g HiAgsh @ difsd &r
FIHAT BT a1 ary 36 # fafea ufthar o arerar fopar S| #Arar-far, 3ifdsmas
a1 fopdlY 31T <A, Tad areres o1 30T 3R faamrg &, & 3ufefa & =ararera grr
qTeTeh & HIRel Al H GIfSd Y TT8Y or@eg & AN | $H SR dTeleh Bl aR-IR
TR fgar Sruem| TAIw =ararer gRT fohar off giedrd, 3Rt AT ScUlsadhRl
IO dTS & AT A6l &1 Sual, fIAy §U § drereh & IRF &l & [o7T I1 37 e &
TT8TT & GIRTeT Teleh @1 ITRAT el &f0T &Y Hebell &1 U AeAel A, [T =ararer
TaTg st & ~ararerd A fof@d v @ gfaudiaor & SR gear @ §afaq 3ua g
TEJd X & fow ERIT X Tl & 3R a1g 3 =amarer g difga @ 0 us 38
HAS H 3T arell 79T F FIFT 3R IR-3TehTHS dlId & & AT |

7. O RRufa &, S Oz Ry 7 ¥ 3ryar ey T W FarRa ¥ rar suftua
gRFEATIAT & FROT =Ty & cafherd U & T16g 2 & forw 3ufeyd e & 3@Hy
&, 3T ey T FIShy b ATCIH T AW T ST Thaf |
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8.  Wfar & ugara faIdW ®q F 3HHT ATH, ATAT-TAAT, TdT AT IS 37T TIa0T Y
Y dlE &I UgATd Pl Uhe B HhdT &, [T ~q1ATerd g7 few a1v fAuTy & gepe
el feham SITuaT, STel deh feh Ue=iTel el THT GeITHT alelh o fod H & o |

9. IV =TT THAEIIR & Uaildg et R 3TATAT o 370 ferddy off 3o &
gfed @ P FIT U B TIIHG YT PET & 3HTAeA W Ted AT GAAH h
T arereh Y Arcepriored MARIRAT3T H JTT LT & 3R T T 3727 ganfag
usll, foras difga o afFafera &, 3 aars &1 T a8 S dreld & IFdRA
gfae 3R/aT gaata & forw 3fad 3nger urida el | Hrdaré) & JAd |, dTe
HTAGH Dl T SEIAT AT & AT Al AT XH ATHA H STl HTHGh BT uer 8
Tl & IT a8 BIR 1 317 AT, T =ararerar Hr Gqie & b 3y & Hror fifsd
T ehdT=l AT 7Tl PR g &, NS b Ut & 3R gfens &1 meer &am | ufde
&1 AT Bt NS D HIRG Jehara a1 &1fd 3R 317 FIfAT SRepT A, St
uferelt @, 2012 & for# 7 (3) # feiRa forar 7 &, e 3 w@d gu a fovan
Sta| 38 difsa ufaex AfQ 7 FuiRka sgaas afY ao ufaafaa a& e
SITUAT | {ARH AT JHTAH YT BT HITATE AT &t Wi Ufdeht T AT gus Ufchar
&fedT, 1973 &1 9RT 3570 A1 fondl 31 fafd & 3refia Tnfua fre 3= fadw
IQrate a1 [AfS & fopar Seen & U Qe dar wifdeor ar e fafde Jar
U] & ALIH &, Toicdsh urd fafd &, yordra fhan sireen| afe =amarera
foRely ATl 3 37aRer a1 3fAe gfadt &1 e %! HIAT & of 0AT o FA &
YA BROT Pl AWeg HLWM| TG WA HARA UTdehT &l JaTdTe el & df 38
1Tz fir arT 33(8) B TEH H AT &b fART0T & Torw, 3ifaa arfagfd, afg
PS8, T AT fopar S|

10. Ty =Ty I YA Hel & i sifafaasd & 3 At o fa=ror
g faefad o g 3 sfafags & arr 35 (2) & T 7 IgRg T
ERHR T TIAT TR BT Hellel o § Ueh q¥ & HIcR FIaRoT i qut it o
forT gaEa U foran Srar giafia skl
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PART - Il

CIRCULARS/NOTIFICATIONS

NOTIFICATION DATED 14.12.2019 OF MINISTRY OF HOME AFFAIRS
REGARDING THE DATE OF ENFORCEMENT OF THE ARMS
(AMENDMENT) ACT, 2019

BT, . 4462 (31) — hedld IR, IGY (HMY) HATATH, 2019 (2019 &H
48) P URT 1 T SUYRT (2) §RT Yed AfhAT &1 GAT A gT, 14 GFFR, 2019
A 3 NG F T A FIT A ¥, TEn 30 3fQATH & sudy gga g9

S. 0. 4462(E) — In exercise of the powers conferred by sub—section (2) of section
1 of the Arms (Amendment) Act, 2019 (48 of 2019), the Central Government hereby
appoints the 14" day of December, 2019 as the date on which the provisions of the
said Act shall come into force.

[F.No. RT-11026/42/2019—Arms]
S.C.L. Das, Jt. Secy.

NOTIFICATION DATED 20.01.2020 OF GENERAL ADMINISTRATION
DEPARTMENT REGARDING CRIMINAL LAW AMENDMENT
ORDINANCE, 1944

. TH—22-15-2019-Th—10. — Frfdaer &f (Fud) 3, 1944 & 9T
3 RT Yoo Afchal &l galer & o1d gU, AT TR, AR JRY Gohg gr
34 WIS AHG] H STa/ford 9 Ta 3= dufd fo@ar & Tod AR
faars ol & 76 08 9 a1 317 HURT @ 3t FARGA gy A afvia
YUY/t F gRT AT fhar arr §, A i H ddardr & O Haw
=R & JTdes A EAdST & U el & o Teq grRI e 3ay
UhIS, HIUTl H USE Terdsd Yol HEAUaTh (UTE) & U USRI
AP BT B

No. F-22-15-2019-I-10. — In exercise of the powers conferred by Section 3 of
the Criminal Law Amendment Ordinance, 1944, the State Government, hereby,
authorizes Assistant Inspector General of Police (Administration) posted at Economic

Offence Wing, Bhopal ex—officio officer to submit application along
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with documents before the competent court to take action for attachment of money or
other property seized/involved in criminal cases of Economic Offence Wing, which
the State Government believes that such money or other property has been
earned/acquired by committing offence/offences mentioned in the Schedule of the

said Ordinance.

IN THE NAME OF AND BY THE ORDER OF
THE GOVERNOR OF THE STATE OF MADHYA PRADESH
MADHAVI NAGENDRA, DY. Secy.

“This is my prayer to thee My Lord—

Strike, strike at the root of penury in my heart,

Give me the strength lightly to bear my joys and sorrows,

Give me the strength to make my love fruitful in service,

Give me the strength never to disown the poor or bend my
knees before insolent might,

Give me the strength to raise my mind high above daily trifles,

And give me the strength to surrender my strength to thy will
with love.”

— Gitanjali
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PART -1V

IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS

THE ARMS (AMENDMENT) ACT, 2019
(No. 48 0of 2019)

[13th December, 2019]
[The following Act of Parliament received the assent of the President on the 13th

December, 2019 and is hereby published for general information.]

An Act further to amend the Arms Act, 1959.
Be it enacted by Parliament in the Seventieth Year of the Republic of India as

follows:—

1.

Short title and commencement — (1) This Act may be called the Arms
(Amendment) Act, 2019.

(2) It shall come into force on such date as the Central Government may, by
notification in the Official Gazette, appoint.

Amendment of Section 2 — In the Arms Act, 1959 (hereinafter referred to as the
principal Act), in section 2, after clause (e), the following clause shall be
inserted, namely:—

‘(ea) “licence” means a licence issued in accordance with the provisions
of this Act and rules made thereunder and includes a licence issued in
the electronic form;’.

Amendment of Section 3 — In section 3 of the principal Act, in sub—section
(2),—

(1) for the words “three firearms”, the words “two firearm” shall be
substituted;

(i1) for the proviso, the following provisos shall be inserted, namely:
“Provided that a person who has in his possession more firearms than
two at the commencement of the Arms (Amendment) Act, 2019, may
retain with him any two of such firearms and shall deposit, within one
year from such commencement, the remaining firearm with the officer
in charge of the nearest police station or, subject to the conditions
prescribed for the purposes of sub—section (1) of section 21, with a
licensed dealer or, where such person is a member of the armed forces
of the Union, in a unit armoury referred to in that sub—section after
which it shall be delicensed within ninety days from the date of expiry
of aforesaid one year:

Provided further that while granting arms licence on inheritance or
heirloom basis, the limit of two firearms shall not be exceeded.”.

4. Amendment of Section 5 — In section 5 of the principal Act, in sub—section (1),

in clause (a), for the word “manufacture,”, the words “manufacture, obtain,
procure,” shall be substituted.
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5. Amendment of Section 6 — In section 6 of the principal Act, after the words
“convert an imitation firearm into a firearm”, the words and figures “or convert
from any category of firearms mentioned in the Arms Rules, 2016 into any other
category of firearms” shall be inserted.

6. Amendment of Section 8 — In section 8 of the principal Act, in sub—section (1),
for the word “firearm”, the words “firearm or ammunition’ shall be substituted.

7. Amendment of Section 13 — In section 13 of the principal Act, in
sub—section (3), in clause (a), in sub—clause (ii), for the words and figures “point
22 bore rifle or an air rifle”, the word “firearm” shall be substituted.

8. Amendment of Section 15 — In section 15 of the principal Act, in sub—section
(D,—

(a) for the words “period of three years”, the words “period of five years” shall
be substituted;

(b) after the proviso, the following proviso shall be inserted, namely:—

“Provided further that the licence granted under section 3 shall be subject

to the conditions specified in sub—clauses (i1) and (ii1) of clause (a) of sub—
section (1) of section 9 and the licensee shall produce the licence along with
the firearm or ammunition and connected document before the licensing
authority after every five years from the date on which it is granted or
renewed.”

9. Amendment of Section 25 — In section 25 of the principal Act,—

(1) 1n sub—section (1),—

(a) in clause (a), for the word “manufactures,”, the words “manufactures,
obtains, procures,” shall be substituted;

(b) in clause (b), after the words “convert an imitation firearm into a
fircarm”, the words and figures “or convert from any category of
fircarms mentioned in the Arms Rules, 2016 into any other category of
firearms” shall be inserted;

(c) in the long line, for the words “three years but which may extend to
seven years”, the words “seven years but which may extend to
imprisonment for life” shall be substituted;

(i) 1in sub—section (1A),—

(a) for the words “five years but which may extend to ten years”, the words
“seven years but which may extend to fourteen years” shall be
substituted;

(b) the following proviso shall be inserted, namely:—

“Provided that the Court may, for any adequate and special reasons to
be recorded in the judgment, impose a sentence of imprisonment for a
term of less than seven years.”;
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(i11) after sub-section (1A), the following sub—section shall be inserted,
namely:—

“(1AB) Whoever, by using force, takes the firearm from the police or armed
forces shall be punishable with imprisonment for a term which shall not
be less than ten years but which may extend to imprisonment for life
and shall also be liable to fine.”;

(iv) in sub—section (1AA), for the words “seven years”, the words “ten years”
shall be substituted;
(v) in sub—section (1B),—

(a) in the long line, for the words “one year but which may extend to three
years”, the words “two years but which may extend to five years and
shall also be liable to fine” shall be substituted;

(b) 1n the proviso, for the words “one year”, the words “two years” shall be
substituted;

(vi) after sub—section (5), the following sub—sections shall be inserted, namely:—

(6) If any member of an organised crime syndicate or any person on its
behalf has at any time has in his possession or carries any arms or
ammunition in contravention of any provision of Chapter II shall be
punishable with imprisonment for a term which shall not be less than ten
years but which may extend to imprisonment for life and shall also be
liable to fine.

(7) Whoever on behalf of a member of an organised crime syndicate or a
person on its behalf,—

(1) manufactures, obtains, procures, sells, transfers, converts, repairs,
tests or proves, or exposes or offers for sale or transfer,
conversion, repair, test or proof, any arms or ammunition in
contravention of section 5; or

(i1)) shortens the barrel of a firearm or converts an imitation firearm
into a firearm or converts from any category of firearms
mentioned in the Arms Rules, 2016 into any other category of
firearms in contravention of section 6; or

(i11) brings into, or takes out of India, any arms or ammunition of any
class or description in contravention of section 11, shall be
punishable with imprisonment for a term which shall not be less
than ten years but which may extend to imprisonment for life and
shall also be liable to fine.

Explanation.— For the purposes of sub—sections (6) and (7),—

(a) “organised crime” means any continuing unlawful activity by any
person, singly or collectively, either as a member of an
organised crime syndicate or on behalf of such syndicate,
by use of violence or threat of violence or
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intimidation or coercion, or other unlawful means, with the

objective of gaining pecuniary benefits, or gaining undue

economic or other advantage for himself or any person;

(b) “organised crime syndicate” means a group of two or more
persons who, acting either singly or collectively, as a syndicate or
gang indulge in activities of organised crime

(8) Whoever involves in or aids in the illicit trafficking of firearms and
ammunition in contravention of sections 3, 5, 6, 7 and 11 shall be
punishable with imprisonment for a term which shall not be less than ten
years but which may extend to imprisonment for life and shall also be
liable to fine.

Explanation.— For the purposes of this sub—section, “illicit
trafficking” means the import, export, acquisition, sale, delivery,
movement or transfer of firearms and ammunition into, from or within
the territory of India, if the firearms and ammunition are not marked in
accordance with the provisions of this Act or are being trafficked in
contravention of the provisions of this Act including smuggled firearms
of foreign make or prohibited arms and prohibited ammunition.

(9) Whoever uses firearm in a rash or negligent manner or in celebratory
gunfire so as to endanger human life or personal safety of others shall be
punishable with an imprisonment for a term which may extend to two
years, or with fine which may extend to rupees one lakh, or with both.

Explanation.— For the purposes of this sub—section, “celebratory
gunfire” means the practice of using firearm in public gatherings,
religious places, marriage parties or other functions to fire
ammunition.’.

10. Amendment of Section 27 — In section 27 of the principal Act, in sub—section
(3), for the words “shall be punishable with death”, the words “shall be
punishable with imprisonment for life, or death and shall also be liable to fine”
shall be substituted.

11. Amendment of Section 44 — In section 44 of the principal Act, in
sub—section (2), in clause (f),—

(a) for the words “firearm shall be stamped or otherwise shown thereon”, the
words “firearm or ammunition shall be stamped or otherwise shown thereon
for the purposes of tracing” shall be substituted;

(b) the following Explanation shall be inserted, namely:—

‘Explanation.— For the purposes of this clause, “tracing” means the

systematic tracking of firearms and ammunition from manufacturer to

purchaser for the purpose of detecting, investigating and analysing illicit
manufacturing and illicit trafficking;’.
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