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     Act/ Topic  Note No. Page No. 

ACCOMMODATION CONTROL ACT, 1961 (M.P.) 

LFkku fu;a=.k vf/kfu;e] 1961 (e-iz-) 

Sections 3, 12(1)(a) and 13 (6) – Suit for eviction – Default in payment of rent – 

Condonation of. 

/kkjk,a 3] 12¼1½¼d½ ,oa 13¼6½ & fu"dklu gsrq okn & fdjk, ds lank; esa O;frdze 

& O;frdze ds fy, {kekA *151 267 

Section 12(1) (a) and (c) – (i) Eviction – Arrears of rent – Tenancy and rate of rent 

was admitted by tenant/ defendant No. 1 – Trial court rightly decreed the suit for 

arrears of rent. 

(ii) Denial of title of landlord – Relationship between plaintiff and defendant No. 3 

as landlord and tenant not established – Plaintiff rightly found entitled to the decree 

of eviction u/s 12(1)(c). 



     Act/ Topic  Note No. Page No. 

JOTI JOURNAL – AUGUST 2024 II 

/kkjk 12¼1½ ¼d½ ,oa ¼x½ & (i) fu"dklu & cdk;k fdjk;k & vfHk/kkjh@çfroknh 

Øa- 1 }kjk fdjk;snkjh vkSj fdjk, dh nj dks Lohdkj fd;k x;k Fkk & fopkj.k 

U;k;ky; us cdk;k fdjk, ds vk/kkj ij okn dks lgh vKkfIkr fd;k gSA  

(ii) Hkw­Lokeh ds LoRo ls badkj & oknh vkSj çfroknh Øa- 3 ds e/; Hkw­Lokeh ,oa 
vfHk/kkjh ds laca/k LFkkfir ugha & oknh dks mfpr gh /kkjk 12 ¼1½ ¼x½ ds rgr 

fu"dklu dh fMdzh izkIr djus dk vf/kdkjh ik;k x;kA 152 267 

ARBITRATION AND CONCILIATION ACT, 1996 

ek/;LFke~ vkSj lqyg vf/kfu;e] 1996 

Section 11(6) – Application seeking appointment of Arbitrator – Period of 

limitation – Commencement of. 

/kkjk 11¼6½ & e/;LFk dh fu;qfDr gsrq vkosnu & ifjlhek vof/k & izkjEHk gksukA 

 153 270 

CIVIL PROCEDURE CODE, 1908 

flfoy izfØ;k lafgrk] 1908 

Section 2(11) – See sections 166 and 173 of the Motor Vehicles Act, 1988. 

/kkjk 2¼11½ & ns[ksa eksVj ;ku vf/kfu;e] 1988 dh /kkjk,a 166 ,oa 173A 

 189 349 

Section 11 and Order 14 Rules 1 and 2 – (i) Res judicata – Framing of issues –

Without affording any opportunity to the parties to adduce evidence, the court 

decided the same as preliminary issue and dismissed the suit holding it to be barred 

by principle of res judicata – Whether course adopted by the court was proper? 

Held, No. 

(ii) Preliminary issue – With respect to res judicata – It is a mixed question of law 

and fact – Should be decided after recording evidence adduced by the parties. 

/kkjk 11 ,oa vkns'k 14 fu;e 1 ,oa 2 & (i)   iwoZ U;k; & fook|dksa dh fojpuk & 

i{kdkjksa dks lk{; çLrqr djus dk volj fn, fcuk] fopkj.k U;k;ky; us çkjafHkd 

okn iz'u ds :Ik esa mDr okn iz'u dks fujkdr̀ djrs gq;s okn bl vk/kkj ij fujLr 

fd;k fd okn iwoZ U;k; ds fl)kar ds vk/kkj ij oftZr gS & D;k U;k;ky; }kjk 

viukbZ xbZ izfdz;k mfpr Fkha\ vo/kkfjr] ughaA  

(ii)   çkjafHkd okn iz'u & iwoZ­U;k; ds fo"k; esa & ;g rF; ,oa fof/k dk fefJr 

okn iz'u gS & bls i{kdkjksa dh lk{; vfHkfyf[kr djus ds Ik'pkr fujkdr̀ fd;k 

tkuk pkfg,A 154 273 
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Order 1 Rule 1 and Order 7 Rule 11 – Rejection of plaint – Whether in an 

application under Order 7 Rule 11, whether Civil Court can hold non-joinder of a 

party to be fatal to the suit or direct for impleadment of any party as a 

necessary/proper party to the suit? Held, No.  

vkns”k 1 fu;e 1 ,oa vkns”k 7 fu;e 11 & okn ukeatwj fd;k tkuk & D;k vkns'k 

7 fu;e 11 ds varxZr izLrqr vkosnu esa flfoy U;k;ky; i{kdkj ds vla;kstu dks 

okn ds fy;s ?kkrd Bgjk ldrk gS ;k okn esa fdlh i{kdkj dks vko';d@mfpr 

i{kdkj ds :i eas tksM+us dk funsZ'k ns ldrk gS\ vfHkfu/kkZfjr] ughaA 

 155(i) 276 

Order 8 Rule 1 – See section 15(4) of the Commercial Courts Act, 2015. 

vkns”k 8 fu;e 1 & ns[kas okf.kfT;d U;k;ky; vf/kfu;e] 2015 dh /kkjk 15¼4½A 

 162 290  

Order 8 Rules 3 and 5 – Written statement – Requirement of para-wise reply to 

the plaint and specific admission or denial of pleadings.  

vkns”k 8 fu;e 3 ,oa 5 & fyf[kr dFku & okni= dk dafMdkokj tokc nsus rFkk 

vfHkopuksa dh fofufnZ"V LohdkjksfDr vFkok izR;k[;ku djus dh vis{kk djukA  

 156 281 

Order 8 Rule 6­A – Counter­claim – Defendant cannot be permitted to file the 

counter­claim after framing of issue and after substantial progress of the suit.  

vkns”k 8 fu;e 6­d & izfrnkok & izfroknh dks okniz'u fojfpr gks tkus vkSj okn 

dh dk;Zokgh lkjHkwr :i ls dkQh vkxs c<+ tkus ds i'pkr~ izfrnkok nk;j djus 

dh vuqefr ugha nh tk ldrhA 157 283 

Order 8 Rule 6-A and Order 22 Rule 3 – Counter-claim – Substitution of legal 

representatives – Legal representatives of plaintiff are already substituted in the 

plaint – No need to substitute them again in the counter-claim – Parties to the suit 

are treated as parties to the counter-claim also.  

vkns”k 8 fu;e 6­d ,oa vkns'k 22 fu;e 3 & çfrnkok & fof/kd çfrfuf/k;ksa dk 

çfrLFkkiu & oknh ds fof/kd çfrfuf/k iwoZ ls gh okn esa çfrLFkkfir & mUgsa izfrnkos 

esa iqu% çfrLFkkfir djus dh dksbZ vko';drk ugha gS & okn ds i{kdkj izfrnkos ds 

fy, Hkh i{kdkj ekus tk,axsA     158 284 

Order 22 Rules 3 and 9 – Dismissal of appeal as abated – Appellate Court ought 

to have afforded opportunity to applicants to file application under Order 22 Rule 

9 – Matter remanded.  
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vkns”k 22 fu;e 3 ,oa 9 & mi'keu gks tkus ds vk/kkj ij vihy fujLr & vihyh; 

U;k;ky; dks vkns'k 22 fu;e 9 ds rgr vkosnu izLrqr djus dk volj vkosndx.k 

dks nsuk pkfg, Fkk & ekeyk izfrizsf"kr fd;k x;kA   159 285 

Order 23 Rule 1(3) – Application for withdrawal of suit with liberty to file fresh 

suit – Such application cannot be partly allowed and partly rejected. 

vkns”k 23 fu;e 1¼3½ & uohu okn izLrqr djus dh Lora=rk ds lkFk okn okil 

ysus dk vkosnu & ,slk vkosnu vkaf'kd :i ls Lohdkj ,oa vkaf'kd :Ik ls fujLr 

ugha fd;k tk ldrkA  160  287 

Order 39 Rules 1 and 2 – Temporary injunction – Grant of – Conduct of plaintiff 

is also a very relevant consideration for the purpose of injunction. 

vkns”k 39 fu;e 1 ,oa 2 & vLFkk;h fu"ks/kkKk & iznku fd;k tkuk & fu"ks/kkKk ds 

iz;kstu ds fy, oknh dk vkpj.k Hkh vR;Ur lqlaxr fopkj.kh; rF; gksrk gSA  

 161 288 

COMMERCIAL COURTS ACT, 2015 

Okkf.kfT;d U;k;ky; vf/kfu;e] 2015 

Section 15(4) – Filing of written statement – After transfer of the suit to the 

Commercial Court, the case management hearing needs to be applied and for that 

purpose, the court is obliged to prescribe a new time period within which the written 

statement shall be filed. 

/kkjk 15¼4½ & fyf[kr dFku dh izLrqfr & okf.kfT;d U;k;ky; esa okn ds varj.k 

ds mijkar] ekeyk lquokbZ izca/ku dk ykxw djuk vko';d gS vkSj bl iz;kstu ls 

U;k;ky; ds fy, ck/;dj gS fd og ubZ le; lhek fu/kkZfjr djs ftlds Hkhrj 

fyf[kr dFku izLrqr fd;k tk,xkA 162 290 

CONSTITUTION OF INDIA 

Hkkjr dk lafo/kku 

Article 141 – (i) Doctrine of binding precedent – Per incuriam and sub silentio 

decisions – Meaning – Non­binding effect of both kinds of decisions – Law 

clarified.     

(ii) Order obtained by playing fraud on Court – Will be treated non est in the eye 

of law – Doctrine of res judicata or doctrine of binding precedent would not be 

attracted.  

vuqPNsn 141 & (i)  ck/;dkjh iwoZfu.kZ; dk fl)kar & ij bUD;wfj;e vkSj lc 

lkbysfUl;ks fu.kZ; & vFkZ & nksuksa izdkj ds fu.kZ;ksa dk vck/;dkjh izHkko & fof/k 

Li"V dh xbZA  
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(ii) U;k;ky; ls diV dj izkIr fd;k x;k vkns'k & fof/k dh n`f"V esa bls vekU; 

ekuk tk,xk & iwoZ U;k; dk fl)kar vFkok ck/;dkjh iwoZfu.kZ; dk fl)kar vkd`"V 

ugha gksxkA 163 293 

COURT FEES ACT, 1870 

U;k;ky; Qhl vf/kfu;e] 1870 

Section 7 – Suit for declaration and mandatory injunction – Court fees to be paid – 

Whether said relief can be said to be consequential in nature?  

/kkjk 7 & ?kks"k.kk ,oa vkKkid fu"ks/kkKk dk okn & U;k;ky; 'kqYd dh vnk;xh & 

dc vuqrks"k dks ikfj.kkfed izd`fr dk ekuk tk ldrk gS\ 164 295 

Section 7(xi)(cc) – Suit for eviction and arrears of rent – Requisite court fees – 

Court fees paid only in relation to relief of eviction – When relief of recovery of 

arrears of rent is sought, plaintiff is required to value the suit on the basis of amount 

of arrears and has to pay ad valorem court fees on the said amount. 

/kkjk 7¼xi½¼xx½ & fu"dklu ,oa cdk;k fdjk;k dh olwyh gsrq okn & vko';d 

U;k;ky; Qhl & U;k;ky; Qhl ek= fu"dklu dh lgk;rk ds fy, vnk dh xbZ 

& tc cdk;k fdjk;k dh olwyh dk vuqrks"k pkgk x;k gS & oknh dks okn dk 

ewY;kadu cdk;k fdjk;s dh jkf'k ds vk/kkj ij djrs gq, ml jkf'k ij ewY;kuqlkj 

U;k;ky; 'kqYd dk Hkqxrku djuk gksxkA  165 298 

CRIMINAL PROCEDURE CODE, 1973 

n.M izfØ;k lafgrk] 1973 

Sections 29(2), 248, 325 and 360 – Sentence – Procedure when Magistrate cannot 

pass sufficiently severe sentence. 

/kkjk,a 29¼2½] 248] 325 ,oa 360 & n.Mkns'k & izfdz;k tc eftLVªsV Ik;kZIr dBksj 

n.Mkns'k ugha ns ldrkA  166 299 

Sections 82 and 438 – (i) Anticipatory bail – Entitlement of. 

(ii) Anticipatory bail – Caution.  

(iii) Whether initiation of proceedings u/s 82 of the Code is barred because an 

anticipatory bail application has been filed or because such application was 

adjourned without passing any interim protection order? Held, No – Law clarified.  

/kkjk,a 82 ,oa 438 & (i) vfxze tekur & ik=rkA  

(ii)  vfxze tekur & lko/kkuhA 
(iii) D;k n.M izfd;k lafgrk dh /kkjk 82 ds varxZr dk;Zokgh dk izkjaHk fd;k tkuk 

oftZr gS D;ksafd vfxze tekur vkosnu izLrqr fd;k x;k gS vFkok dksbZ varfje 
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lqj{kk vkns'k ikfjr fd;s fcuk ,sls vkosnu ij lquokbZ LFkfxr dh xbZ gS\ 

vfHkfu/kkZfjr] ugha & fof/k Li"V dh xbZA  167 302 

Section 167 (2) – See sections 22 (b) and 36(a) of the Narcotic Drugs and 

Psychotropic Substances Act, 1985. 

/kkjk 167 ¼2½ & ns[ksa Lokid vkS"kf/k vkSj eu% izHkkoh inkFkZ vf/kfu;e] 1985 dh 

/kkjk,a 22 ¼[k½ ,oa 36¼d½A 168 304 

Sections 202(1) and 204 – Summoning order – After recording evidence, the 

Magistrate on 15.12.2011 called report from the concerned police station u/s 202 

of the Code – However, without awaiting the report, Magistrate passed the 

summoning order – Proper course to be followed by Magistrate, clarified. 

/kkjk,a 202¼1½ ,oa 204 & leu djus dk vkns'k & lk{; vfHkfyf[kr djus ds mijkar 

eftLVsªªV us fnukad 15-12-2011 dks lacaf/kr vkj{kh dsUnz ls n.M izfdz;k lafgrk dh 

/kkjk 202 ds varxZr fjiksVZ vkgwr dh & fdarq fjiksVZ dh izrh{kk fd;s fcuk eftLVsªªV 

us leu vkns'k ikfjr fd;k & eftLVsªªV dks ftl mfpr izfØ;k dk ikyu djuk 

pkfg, Fkk] Li"V fd;k x;kA  169 306 

Sections 437, 438 and 439 – (i) Anticipatory bail – Salient features.  

(ii) Extra-territorial transit or interim anticipatory bail – Grant of.  

/kkjk,a 437] 438 ,oa 439 & (i) vfxze tekur & izeq[k rRoA  

(ii) jkT;{ks=krhr ikjxeu ;k varfje vfxze tekur & iznku djukA    

 170 307 
Sections 437 r/w/s 389, 438 and 439 – (i) Bail application – Mandatory mentioning 

of information regarding prior/pending bail applications. 

(ii) Duties of litigant – Suppression of material facts from the Court is actually 

playing fraud with the Court. 

/kkjk,a 437 lgifBr /kkjk 389] 438 ,oa 439 & (i)   tekur vkosnu & iwoZ@yafcr 

tekur vkosnuksa ds laca/k esa tkudkfj;ksa dk mYys[k vfuok;ZA  

(ii) i{kdkj ds drZO; & U;k;ky; ls rkfRod rF;ksa dks fNikuk okLro esa U;k;ky; 

ls Ny djuk gSA 171 311 
Sections 437 and 439(2) – Bail – Parameters for grant of and cancellation of bail 

– Distinction between them clarified. 

/kkjk,a 437 ,oa 439¼2½ & tekur & tekur iznku djus rFkk fujLr djus ds 

ekun.M & muds e/; varj dks Li"V fd;k x;kA  172 314 
Sections 437(5), 439(2) and 482 – Bail – Cancellation of. 

/kkjk,a 437¼5½] 439¼2½ ,oa 482 & tekur & fujLr fd;k tkukA  

 173(i) 315 
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Sections 451 and 457 – See Rules 18(4) and 21 of the Mineral (Prevention of 

Illegal Mining Transportation and Storage) Rules, 2022 (M.P.). 

/kkjk,a 451 ,oa 457 & ns[ksa [kfut ¼voS/k [kuu ifjogu rFkk HkaMkj.k dk fuokj.k½ 

fu;e] 2022 ¼e-iz-½ dk fu;e 18¼4½ ,oa 21A 186 343  
DATE OF BIRTH (ENTRIES IN THE SCHOOL REGISTER) RULES, 1973 (M.P.) 

tUe frfFk ¼Ldwy jftLVj eas izfof"V;k¡½ fu;e] 1973 ¼e-iz-½ 

Rules 3 and 4 – Non-production of declaration – Absence of declaration as per 

Rules 3 and 4 of Rules, 1973 – If date of birth is recorded on the instruction of 

parents, no fault can be found in the date of birth even if declaration is not produced. 

fu;e 3 ,oa 4 & ?kks"k.kk izLrqr u djuk & 1973 ds fu;eksa ds fu;e 3 ,oa 4 ds 

vuqlkj ?kks"k.kk dk vHkko & ;fn tUefrfFk ekrk firk ds funsZ'k ij ntZ dh xbZ gS] 

rc ?kks"k.kk izLrqr ugha djus ij Hkh tUe frfFk esa dksbZ =qfV ugha ikbZ tk ldrh gSA  

 183(ii) 335 

EVIDENCE ACT, 1872 

Lkk{; vf/kfu;e] 1872 

Sections 3 and 27 – Circumstantial evidence – Murder – Discovery of fact should 

be in consequence of information given by accused – Information which can be 

proved must relate distinctly to the fact thereby discovered. 

/kkjk,a 3 ,oa 27 & ifjfLFkfrtU; lk{; & gR;k & vfHk;qä }kjk nh xbZ tkudkjh 

ds ifj.kkeLo:i rF; dh [kkst gksuk pkfg, & tkudkjh tks lkfcr dh tk ldrh 

gS] og Li"V :i ls ml rF; ls lacaf/kr gksuh pkfg, ftls [kkstk x;kA  

 176 322 

Sections 3 and 27 – See sections 302 and 397 of the Indian Penal Code, 1860. 

/kkjk,a 3 ,oa 27 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 302 ,oa 397A 

 *181 331 

Section 35 – See sections 342 and 376(2)(f) of the Indian Penal Code, 1860. 

/kkjk 35 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 342 ,oa 376¼2½¼p½A 
 183 335 

Sections 40 to 43 – See section 138 of the Negotiable Instruments Act, 1881. 

/kkjk,a 40 ls 43 & ns[ksa ijØkE; fy[kr vf/kfu;e] 1881 dh /kkjk 138A 

 192 355 

Sections 61, 63 and 65 – See section 35, Schedule 1-A and Article 23 Expln. (as 

amended in State of M.P.) of the Stamp Act, 1899. 
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/kkjk,a 61] 63 ,oa 65 & ns[ksa LVkWEi vf/kfu;e] 1899 dh /kkjk 35 ,oa vuqlwph 1­d] 

vuqPNsn 23 Li"Vhdj.k ¼e/;izns'k jkT; es ;Fkk la'kksf/kr½A 200 370 

Section 106 – Burden of proof – Applicability of Section 106 of the Act.   

/kkjk 106 & lcwr dk Hkkj & vf/kfu;e dh /kkjk 106 dh iz;ksT;rkA  
 182(ii) 332 

Sections 3, 114 and 118 – Evidence – Tutoring of witnesses by police – Effect. 

/kkjk,a 3] 114 ,oa 118 & lk{; & iqfyl }kjk lk{khx.k dks fl[kk;k tkuk & 

izHkkoA     177(ii) 325 

Section 102 – See section 302 of the Indian Penal Code, 1860. 

/kkjk 102 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk 302A 179 328 

Section 112 – Presumption as to legitimacy of a child – DNA test for determination 

of paternity – Court should not direct such test to be conducted as a matter of course. 

/kkjk 112 & ckyd ds /keZtRo dh mi/kkj.kk & fir`Ro ds fu/kkZj.k ds fy, Mh,u, 

ijh{k.k & U;k;ky; lkekU;r% ,slk ijh{k.k djkus ds fy, funsZf'kr ugha dj ldrkA  

 174(i) 318 

EXCISE ACT, 1915 (M.P.) 

vkcdkjh vf/kfu;e] 1915 ¼e-iz-½ 

Section 47-A(2) – Confiscation of vehicle – During pendency of criminal trial. 

/kkjk 47­d¼2½ & okgu dk vf/kgj.k & vkijkf/kd fopkj.k yafcr jgus ds nkSjkuA 

 187 346 

GEOGRAPHICAL INDICATIONS OF GOODS (REGISTRATION AND 

PROTECTION) ACT, 1999 

oLrqvksa ds HkkSxksfyd ladsr ¼iathdj.k vkSj laj{k.k½ vf/kfu;e] 1999 

Sections 2 (1)(n), (b) and 21 – Suit for infringement of GI – Whether u/s 21(1), 

Geographical Indications of Goods (Registration and Protection) Act, 1999 

registered Proprietor can bring the suit in its own capacity or must join authorized 

user to make the suit maintainable?   

/kkjk,a 2¼1½¼<+½] ¼[k½,oa 21 & HkkSxksfyd ladsr ds vfrya?ku gsrq okn & D;k oLrqvksa 

dk HkkSxksfyd ladsr ¼iathdj.k vkSj laj{k.k½ vf/kfu;e] 1990 dh /kkjk 21¼1½ ds 

varxZr jftLVªhdr̀ LoRo/kkjh Lo;a dh gSfl;r ls okn yk ldrk gS vFkok okn dh 

iks"k.kh;rk gsrq izkf/kd`r mi;ksxdrkZ dks la;ksftr djuk vko';d gS\  

 155(ii) 276 

https://indiankanoon.org/doc/1063761/
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HINDU MARRIAGE ACT, 1955 

fgUnw fookg vf/kfu;e] 1955 

Sections 24 and 25 – (i) Permanent alimony – Grant of – In a divorce petition, 

whether husband can be directed to pay permanent alimony without the wife filing 

application u/s 25 of the Act? Held, No. 

(ii) Respondent wife filed an application u/s 24 of the Act – Issue to be framed on 

the point and evidence regarding the income, liabilities and occupation of the 

husband, should be adduced by the wife. 

/kkjk,a 24 ,oa 25 & (i) LFkk;h fuokZg HkRrk & iznku djuk & D;k fookg foPNsn 

;kfpdk esa ifRu }kjk vf/kfu;e dh /kkjk 25 ds vUrxZr vkosnu izLrqr fd;s cxSj 

ifr dks ;g funsZf'kr fd;k tk ldrk gS fd og ifRu dks LFkk;h fuokZg HkRrs dk 

Hkqxrku djs\ vo/kkfjr] ughaA  

(ii) izR;FkhZ ifRu }kjk vf/kfu;e dh /kkjk 24 ds varxZr vkosnu izLrqr & bl laca/k 

esa fook|d fojfpr djuk gksxk vkSj iRuh dks ifr dh vk;] foRrh; {kerk ,oa ifr 

ds O;olk; ds laca/k esa lk{; izLrqr djuk gksxkA  175 321 

HINDU SUCCESSION ACT, 1956 

fgUnw mRrjkf/kdkj vf/kfu;e] 1956 

Section 14 – Stridhan – It is the personal property of a woman. 

/kkjk 14 & L=h/ku & ;g efgyk dh O;fDrxr laifRr gSA  174(ii) 318 
INDIAN PENAL CODE, 1860 

Hkkjrh; n.M lafgrk] 1860 
Sections 34, 120B and 302 – See sections 3 and 27 of the Evidence Act, 1872. 

/kkjk,a  34] 120[k ,oa  302 & ns[ksa lk{; vf/kfu;e] 1872 dh /kkjk,a 3 ,oa 27A 

 176 322 
Sections 34 and 302 – Murder – Evidence and proof. 

/kkjk,a 34 ,oa 302 & gR;k & lk{; ,oa lcwrA  177(i) 324 
Sections 107 and 306 – Abetment of suicide – Contents of suicide note did not 

indicate any act or omission on the part of accused which could make him 

responsible for abetment – Ingredients of section 3(2) (v) of the Scheduled Castes 

and the Scheduled Tribes (Prevention of Atrocities) Act, 1989 are not made out. 

/kkjk,a 107 ,oa 306 & vkRegR;k dk nq"izsj.k & vkRegR;k ys[k dh varoZLrq ls Hkh 

;g nf'kZr ugha Fkk fd vfHk;qDr us ,slk dksbZ d`R; ;k yksi dkfjr fd;k Fkk ftlds 

dkj.k mls nq"izsj.k dk ftEesnkj ekuk tkrk & vuqlwfpr tkfr vkSj vuqlwfpr 

tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e] 1989 dh /kkjk 3¼2½¼V½ ds ?kVd xfBr ugha 

gksrs gSaA  178 327 
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Section 302 – Murder – Burden of proof. 

/kkjk 302 & gR;k & lcwr dk HkkjA 179 328 

Sections 302 and 307 – (i) Criminal trial – Whether non-recovery of fire arm and 

omission to obtain ballistic report would be fatal to the prosecution case? Law 

summarised.  

(ii) Acquittal of co-accused – Effect on the case of remaining accused – When 

evidence against both the accused is similar and identical in nature, court cannot 

convict one accused and acquit the other. 

/kkjk,a 302 ,oa 307 & (i)  nkafMd fopkj.k & D;k vkXus;kL= dk cjken ugha gksuk 

,oa izk{ksfid ijh{k.k fjiksVZ dh izkfIr esa yksi vfHk;kstu ekeys ds fy, ?kkrd gksxk\ 

& fof/k lkjkaf'kr dh x;hA  

(ii) lg-vfHk;qDr dh nks"keqfDr & vU; vfHk;qDr ds ekeys ij bldk izHkko & tc 

nksuksa vfHk;qDr ds fo:) ,d tSlh vkSj leku izd`fr dh lk{; gks] U;k;ky; ,d 

vfHk;qDr dks nks"kfl) ,oa vU; dks nks"keqDr ugha dj ldrkA180 329 

Sections 302 and 397 – Offence of robbery and murder – Test identification of 

jewellery was conducted which was recovered at the instance of accused – No 

purpose would be served if test identification is conducted. 

/kkjk,a 302 ,oa 397 & ywV vkSj gR;k dk vijk/k & vfHk;qDr }kjk crk;s tkus ij 

tCr gq, vkHkw"k.k dh igpku dk;Zokgh dh xbZ & igpku dk;Zokgh ds laiknu ls 

dksbZ mn~ns'; iw.kZ ugha gksrk gS A *181 331 

Sections 306 r/w/s 107, 342 and 365 – Abetment of suicide – Law explained. 

/kkjk,a 306 lgifBr /kkjk,a 107] 342 ,oa 365 & vkRegR;k dk nq"izsj.k & fof/k 

le>kbZ xbZA 182(i) 332 

Sections 342 and 376(2)(f) – See Rule 12 of the Juvenile Justice (Care and 

Protection of Children) Rules, 2007 and Rules 3 and 4 of the Date of Birth (Entries 

in the School Register) Rules, 1973 (M.P.).  

/kkjk,a 342 ,oa 376¼2½¼p½ & ns[ksa fd'kksj U;k; ¼ckydksa dh ns[kjs[k vkSj laj{k.k½ 

fu;e] 2007 dk fu;e 12 ,oa ¼Ldwy jftLVj eas izfof"V;kaa½ fu;e] 1973 ¼e-iz-½ dk 

fu;e 3 ,oa 4A 183 335 

Sections 376(2), 377, 504 and 506 – Rape – Consent. 

/kkjk,a 376¼2½] 377] 504 ,oa 506 & cykRlax & lgefrA 184 339 
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INFORMATION TECHNOLOGY ACT, 2000 

lwpuk izkS|ksfxdh vf/kfu;e] 2000 
Sections 67 and 67A – Offence u/s 67 and 67A of the Act – Vulgarity and 

profanities do not per se amounts to obscenity – Standard to determine obscenity 

cannot be an adolescent’s or child’s mind or a hyper-sensitive person who is 

susceptible to such influence. 

/kkjk,a 67 ,oa 67d & vf/kfu;e dh /kkjk 67 ,oa 67d ds varxZr vijk/k & vf'k"Vrk 

,oa vifo= vkpj.k Lo;a esa v'yhyrk ds leku ugha & v'yhyrk dk fu/kkZj.k 

djus dk ekud fd'kksj ;k ckyd dk efLr"d vFkok ,d vfrlaosnu'khy O;fDr 

ugha gks ldrk tks ,sls izHkko ds fy, vfrlaosnu'khy gSA 185 341 

INTERPRETATION OF STATUTES: 

lafof/k;ksa dk fuoZpu% 

Interpretation – How should the word 'and' occurring in section 21(1)(a) of the Act, 

1999  be read? 

fuoZpu & 1999 ds vf/kfu;e dh /kkjk 21¼1½¼d½ ds varxZr iz;qDr 'kCn ^vFkok* dks 

dSls i<+k tkuk pkfg,\  155(iii) 277 

JUVENILE JUSTICE (CARE AD PROTECTION OF CHILDREN) RULES, 2007 

fd'kksj U;k; ¼ckydksa dh ns[kjs[k vkSj laj{k.k½ fu;e] 2007 
Rules 12 – Age determination of victim – Admission register of school showing 

date of birth was produced before the Court by the Headmaster – Parents gave 

contradictory oral evidence – As school register was found to be relevant, 

documentary evidence has to be given precedence over oral evidence of parents. 

fu;e 12 & ihfM+r dh mez dk fu/kkZj.k & tUefrfFk n'kkZus okyk fo|ky; dk izos'k 

jftLVj iz/kkuk/;kid }kjk U;k;ky; ds le{k izLrqr fd;k x;k & ekrk firk us 

fojks/kkHkklh ekSf[kd lk{; fn;s & pwafd fo|ky; dk jftLVj lqlaxr ik;k x;k 

blfy;s nLrkosth lk{; dks ekrk&firk dh ekSf[kd lk{; dh rqyuk eas ojh;rk nh 

tkuh pkfg,A  183(i) 335 

LIMITATION ACT, 1963  

ifjlhek vf/kfu;e] 1963 

Article 65 – Adverse possession – There is no equity in favour of a party who seeks 

to defeat the rights of true owner by claiming adverse possession.  

vuqPNsn 65 & fojks/kh vkf/kiR; & ,sls i{kdkj ds i{k esa dksbZ lkE;k ugha gksrh gS 

tks fojks/kh vkf/kiR; dk nkok djrs gq, okLrfod Lokeh ds vf/kdkjksa dks ijkLr 

djus dh ekax djrk gSA 199 369 

https://indiankanoon.org/doc/1063761/
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MINERAL (PREVENTION OF ILLEGAL MINING, TRANSPORTATION 

AND STORAGE) RULES, 2022 (M.P.) 

[kfut ¼voS/k [kuu ifjogu rFkk HkaMkj.k dk fuokj.k½ fu;e] 2022 ¼e-iz-½ 

Rules 18(4) and 21 – (i) Interim custody of seized vehicle – Jurisdiction to grant – 

Whether Judicial Magistrarte First Class has jurisdiction to release the vehicle u/s 

451 or 457 of CrPC seized in case of Illegal Mining and Transportation of Mineral 

Rules? Held, No. 

(ii) Words “seized”, “forfeiture” and “confiscation” – Difference amongst them 

explained. 

fu;e 18¼4½ ,oa 21 & (i) tCr okgu dh vUrfje vfHkj{kk & iznku djus dh 

vf/kdkfjrk & D;k U;kf;d eftLVªsV izFke Js.kh dks /kkjk 451 ;k 457 n-iz-l- ds 

vUrxZr ,slk okgu tks [kfut ds voS/k [kuu ,oa ifjogu fu;e ds vUrxZr tCr 

fd;k x;k gS] dks eqDr djus dh vf/kdkfjrk gS\& vo/kkfjr, ughaA  
(ii) 'kCn **tCr**] **leigj.k** ,oa **vf/kgj.k** & buesa vUrj le>k;k x;kA  

 186 343 

MOTOR VEHICLES ACT, 1988 

eksVj ;ku vf/kfu;e] 1988 

Section 166 – Compensation – In absence of any contra­evidence, non­acceptance 

of medical evidence, held illegal – Compensation enhanced.  

/kkjk 166 & çfrdj & fdlh Hkh foijhr lk{; ds vHkko esa] fpfdRlh; lk{; dh 

vLohd`fr dks voS/k Bgjk;k x;k & çfrdj esa o`f) dh xbZA188 348 

Sections 166 and 173 – Compensation – Legal representatives. 

/kkjk,a 166 ,oa 173 & izfrdj & fof/kd izfrfuf/kA  189 349 

Section 173 – (i) Cross objections in appeal – Maintainability. 

(ii) Involvement of offending vehicle – When driver and owner did not complain. 

/kkjk 173 & (i)  vihy esa izR;k{ksi & iks"k.kh;rkA 

(ii) mYya?kudkjh okgu dh lafyIrrk & tc pkyd vkSj Lokeh us f'kdk;r ugha 

dhA 190 351 

MOTOR VEHICLES RULES, 1995 (M.P.) 

eksVj ;ku fu;e] 1995 ¼e-iz-½  
Rule 242 – See section 173 of the Motor Vehicles Act, 1988. 

fu;e 242 & ns[ksa eksVj ;ku vf/kfu;e] 1988 dh /kkjk 173A 190 351 
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NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES ACT, 1985 

Lokid vkS"kf/k vkSj eu%izHkkoh inkFkZ vf/kfu;e] 1985 

Sections 8 (c) r/w/s 20(b)(ii)(c) – (i) Search and seizure – Narcotic substances – 

Recovery of contraband from three bags wherein ganja as well as green chillies 

were present – No effort was made to conduct a separate weighment by segregating 

the chillies – It cannot be said with any degree of certainty about the exact weight 

of recovered ganja. 

(ii) Chain of custody – Narcotic substance – Effect of – Witness who prepared 

samples of ganja, not examined. 

(iii) Sampling – Doubt – Property deposited in the Court was not having official 

seal – Glaring loopholes in the story of prosecution, give rise to suspicion – 

Evidence found to be unconvincing – Conviction set aside and accused persons 

were acquitted of the charges. 

/kkjk,a 8 ¼x½ lgifBr /kkjk 20¼[k½¼ii½¼x½ & (i) ryk'kh vkSj tCrh & eknd inkFkZ 

& rhu cSxksa ls izfrcaf/kr lkexzh dh cjkenxh ftlesa xkatk ds lkFk­lkFk gjh fepZ 

Hkh ekStwn Fkh & fepZ dks i`Fkd dj vyx ls otu djus dk dksbZ iz;kl ugha fd;k 

x;k A  

(ii) vfHkj{kk dh Jà[kyk & eknd inkFkZ & xkatk ds uewus rS;kj djus okys lk{kh 

dks ijhf{kr ugha fd;s tkus dk izHkkoA  

(iii) uewuk ,d=.k & lansg & U;k;ky; esa tek dh xbZ laifRr ij dksbZ vkf/kdkfjd 

eqgj ugha Fkh & vfHk;kstu dh dgkuh esa Li"V% dfe;ka lansg dks tUe nsrh gSa & 

lk{; vfo'oluh; ikbZ xbZ & nks"kflf) dks fujLr djrs gq, vfHk;qDrx.k dks 

vkjksiksa ls nks"keqDr fd;k x;kA  191 353 
Section 8/20 – Narcotic substance – Quantity. 

/kkjk 8@20 & Lokid inkFkZ & ek=kA 173(ii) 315 
Sections 22 (b) and 36 (A) – Default bail – Quantity of the contraband alleged to 

have been seized from the applicant is less than commercial quantity – Provisions 

of Section 36-A (4) are not attracted and therefore, chargesheet was required to be 

filed within a period of 60 days and not within 90 or 180 days – Order set aside and 

the applicant was directed to be released on bail. 

/kkjk,a 22 ¼[k½ ,oa 36 ¼d½ & O;frØe tekur & vkosnd ls dfFkr :i ls tCr gqbZ 

fofuf"k) inkFkZ dh ek=k okf.kfT;d ek=k ls de Fkh & /kkjk 36-d¼4½ ds izko/kku 

vkdf"kZr ugha gksrs gSa blfy, vfHk;ksx i= 60 fnol dh vof/k esa izLrqr gksuk pkfg, 

Fkk u fd 90 vFkok 180 fnol dh vof/k esa & vkns'k vikLr fd;k x;k ,oa vkosnd 

dks tekur ij fjgk djus dk vkns'k fn;k x;kA 168 304 
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NEGOTIABLE INSTRUMENTS ACT, 1881 

ijØkE; fy[kr vf/kfu;e] 1881 

Section 138 – Criminal and civil proceedings in respect of same subject­matter – 

Maintainability. 

/kkjk 138 & ,d gh fo"k; oLrq ds laca/k esa vkijkf/kd vkSj flfoy dk;Zokgh & 

iks"k.kh;rkA 192 355 
Section 138 – Dishonour of cheque – Even if the cheque has been issued for 

discharging the liability of two or more persons, criminal liability u/s 138 of the 

Act can be fastened only on the person who issued the cheque. 
/kkjk 138 & pSd dk vuknj.k & ;fn pSd nks ;k nks ls vf/kd O;fDr;ksa ds nkf;Ro 

ds fuoZgu gsrq Hkh tkjh fd;k x;k gks rc Hkh /kkjk 138 ds vraxZr vkijkf/kd nkf;Ro 

dsoy ml O;fDr ij r; fd;k tk ldrk gS ftlus pSd tkjh fd;k gSA  

 *193 358 
Section 138 – Legally recoverable debt – When evidence available on record did 

not show legally enforceable debt or liability. 

/kkjk 138&fof/kd :i ls olwyh ;ksX; _.k & tc vfHkys[k ij miyC/k lk{; ls 

;g nf'kZr ugha gksrk fd jkf'k fof/kd mÙkjnkf;Ro ;k olwyh ;ksX; _.k FkkA 

 194 358 

Sections 138 and 141 – Dishonour of cheque – Commission of offence by company 

and its Directors. 

/kkjk,a 138 ,oa 141 & pSd dk vuknj.k & daiuh ,oa mlds funs'kdksa }kjk vijk/k 

dkfjr fd;k tkukA 195 360 

Section 143-A r/w/s 148(1) proviso – (i) Interim compensation – Non-payment – 

Effect of. 

(ii) Interim compensation – Grant of. 

(iii) Interim compensation – Factors to be considered. 

/kkjk,a 143-d lgifBr /kkjk 148¼1½ dk ijarqd & (i) varfje izfrdj & Hkqxrku u 

fd;k tkuk & izHkkoA 

(ii)  varfje izfrdj & iznku djukA  

(iii) varfje izfrdj & fopkj.kh; dkjdA 196 362 

PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT, 2012 

ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e] 2012 

Sections 3 and 4 – See Rule 12 of the Juvenile Justice (Care and Protection of 

Children) Rules, 2007 and Rules 3 and 4 of the Date of Birth (Entries in the School 

Register) Rules, 1973 (M.P.).  
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/kkjk,a 3 ,oa 4 & ns[ksa fd'kksj U;k; ¼ckydksa dh ns[kjs[k vkSj laj{k.k½ fu;e] 2007 

dk fu;e 12 ,oa ¼Ldwy jftLVj eas izfof"V;kaa½ fu;e] 1973 ¼e0iz0½ dk fu;e 3 

,oa 4A   183 335 

SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION OF 

ATROCITIES) ACT, 1989 

vuqlwfpr tkfr vkSj vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e] 1989 

Section 3(2)(v) – See Sections 107 and 306 of the Indian Penal Code, 1860. 

/kkjk 3¼2½¼V½ & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 107 ,oa 306A 

 178 327 

SPECIFIC RELIEF ACT, 1963 

fofufnZ"V vuqrks"k vf/kfu;e] 1963 

Section 5 and Proviso to Section 34 – Declaratory suit – Consequential relief of 

possession not claimed. 

/kkjk 5 ,oa /kkjk 34 dk ijarqd & ?kks"k.kkRed okn & vkf/kiR; ds ikfj.kkfed 

vuqrks"k dh ek¡x ugha dh xbZ A   197 365 

Sections 28 and 34 – (i) Suit for specific performance of agreement to sell – 

Readiness and willingness – Plaintiff has to be ready and willing to get the sale 

deed executed from the date of agreement till passing of decree and then up to 

execution of sale deed in his favour upon payment of balance sale consideration. 

(ii) Decree of specific performance – Even if time for payment of balance 

consideration is not prescribed in the decree, plaintiff/purchaser is obliged to 

deposit the balance amount within a reasonable period which cannot be more than 

3 months. 

(iii) Agreement to sell executed on 24.11.1984 – Since continuous readiness and 

willingness of the decree­holder was found missing order of executing court 

upheld.   

/kkjk,a 28 ,oa 34 & (i) foØ; vuqca/k i= ds fofufnZ"V vuqikyu gsrq okn & rS;kjh 

,oa rRijrk & oknh dks foØ; foys[k fu"ikfnr djkus gsrq vuqca/k fnukad ls vkKfIr 

ikfjr gksus rd ,oa mlds ckn cdk;k foØ; izfrQy dhs vkn;xh ds mijkar mlds 

fu"iknu rd rS;kj vkSj rRij jguk pkfg,A 

¼ii½ fofufnZ"V vuqikyu dh vkKfIr & cdk;k izfrQy dh vnk;xh gsrq vkKfIr esa 

le; lhek dk mYys[k u gksus ds mijkar Hkh oknh@dzsrk dk ;g nkf;Ro gS fd og 

cdk;k jkf'k ;qfDr;qqDr le; lhek ds Hkhrj tks fd rhu ekg ls vf/kd vof/k dh 

ugha gksxh] tek djs A 
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¼iii½ foØ; dk vuqca/k fnukad 24-11-1984 dks fu"ikfnr gqvk & p¡wdh vkKfIr/kkjh 

dh fujarj rS;kjh ,oa rRijrk ugha ikbZ xbZ] fu"iknu U;k;ky; dk vkns'k ;Fkkor 

j[kk x;k 198 366 

Section 34 – See Article 65 of the Limitation Act, 1963. 

/kkjk 34 & ns[ksa ifjlhek vf/kfu;e] 1963 dk vuqPNsn 65A 199 369 

STAMP ACT, 1899 

LVkWEi vf/kfu;e] 1899 

Section 35, Schedule 1-A and Article 23 Expln. (as amended in State of M.P.) 

– (i) Stamp duty – The explanation added vide amendment creates new obligation 

for party and cannot be given retrospective effect.  

(ii) Secondary copy of insufficiently stamped document – Section 35 of the Stamp 

Act forbids letting of secondary evidence in proof of its content of a document if it 

needs to be stamped or sufficiently stamped – A copy of such document is not 

acceptable in evidence. 

/kkjk 35] vuqlwph 1­d ,oa vuqPNsn 23 Li"Vhdj.k ¼ e-iz- jkT; es ;Fkk la”kksf/kr½ & 

(i) LVkEi 'kqYd & la'kks/ku }kjk tksM+k x;k Li"Vhdj.k i{kdkj ds fy, uohu nkf;Ro 

l`ftr djrk gS vkSj bls Hkwry{kh izHkko ugha fn;k tk ldrkA 

(ii) vi;kZIr eqnzkafdr nLrkost dh f}rh; izfrfyfi & LVkEi  vf/kfu;e dh /kkjk 

35 ,sls nLrkost] ftldk LVkfEir ;k i;kZIr :i ls LVkfEir gksuk vko';d Fkk] 

dh varoZLrq ds izek.k gsrq f}rh;d lk{; izLrqr djus ls fu"ksf/kr djrh gS & ,sls 

nLrkost dh izfrfyfi lk{; esa Lohdk;Z ugha gSA  200 370 

 

PART-III 

(CIRCULARS/NOTIFICATIONS) 
 

1. Notification dated 16.07.2024 regarding reference of New Criminal 

Laws 
17 

 

PART-IV 

(IMPORTANT CENTRAL/STATE ACTS/AMENDMENTS) 

1. LVkEi 'kqYd e/;izns”k bysDVªkWfud vknsf”kdk ¼tkjh fd;k tkuk] 

rkehyh rFkk fu’iknu½ fu;e] 2024 

3 

2. e/;izns”k xkSoa”k o/k izfr’ks/k ¼la”kks/ku½ vf/kfu;e] 2024 8 
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EDITORIAL 

Esteemed readers, 
 Warm greetings to everyone on the occasion of the 78th Independence Day! 
  It is pertinent to note that this year, the Hon’ble Supreme Court is also 
celebrating its jubilant and glorious 75 years of existence. In order to commemorate 
this magnificent journey, Hon’ble Supreme Court conducted a two day Conference on 
31st August and 1st September, 2024 targetting the issues impacting the working of 
District Judiciary. Increasingly, it is acknowledged that the success of the Judicial 
System lies in how effectively the District Judiciary is able to function. This 
Conference witnessed a lot of brainstorming over pertinent issues and times to come 
are going to witness positive transformations. While several changes are being made 
to facilitate the functioning of the District Judiciary, it is incumbent that we, as 
members of the District Judiciary, also acknowledge the onerous duty bestowed upon 
us and strive to build a brighter and just future for our nation.  
 At this juncture, I would like to mention that recently in early July, 2024  
Hon’ble Shri Justice Sanjeev Sachdeva, Judge, High Court of Madhya Pradesh has 
taken charge as Acting Chief Justice of High Court of Madhya Pradesh and Hon’ble 
Shri Justice Sheel Nagu has been appointed as the Chief Justice of High Court of 
Punjab and Haryana. We, welcome Hon’ble Shri Justice Sanjeev Sachdeva and also, 
wish Hon’ble Shri Justice Sheel Nagu, the best of tenure at the High Court of Punjab 
and Haryana and express our gratitude for his constant guidance and unflinching 
support. For this year’s Independence Day celebration at the Academy, Hon’ble 
Acting Chief Justice Shri Sanjeev Sachdeva hoisted the National Flag in presence of 
the companion Hon’ble Judges of the High Court. Glimpses of the Independence Day 
event can be taken from the photograph section of this edition.  
 We also conducted Samvad – A Meet of the Juvenile Justice system in 
collaboration with the Juvenile Justice Committee, High Court of Madhya Pradesh, 
Madhya Pradesh State Legal Services Authority and UNICEF (M.P.) on 3rd & 4th 
August, 2024. This year’s theme was focused on children with disabilities. As the 
participants comprised of people with disabilities, the entire two day Conference was 
conducted in sign language as well. This initiative stands as the first when sessions 
were also communicated simultaneously in sign language. I personally feel this is a 
major step that we took towards creating an inclusive society. I am also happy to 
apprise that Academy’s infrastructure is now disabled-friendly with proper passages 
and washroom facilities.  
 Apart this, speaking of other training programmes conducted by the Academy, 
I would like to highlight the Transnational Crimes Workshop conducted by CEELI 
Institute, Prague, Federal Judicial Centre, Washington and National Judicial Academy, 
India hosted by the Academy on 10th & 11th August, 2024. This two day Conference 
was attended by Judges from across the nation and delegates from abroad. The entire 
schedule focused on enlightening the participating Judges on the crimes of 
transnational importance and also, promote andragogical style of teaching. This 
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conference was conducted on a new theme of interaction; the concept was that adults 
do not require college based training methods but more of interactive techniques must 
be utilized to promote sharing of issues, best practices and suggestions. It was a 
wonderful experience to host judges from across the nation and the foreign delegates.   
 Furthermore, Academy also conducted the training programmes for Legal Aid 
Defense Counsels and Assistant Legal Aid Defense Counsels from 1st - 3rd July, 2024 
and 8th - 10th July, 2024, respectively. In addition, Academy conducted workshops for 
POCSO Court Judges, Family Court Judges, Principal Magistrates, Juvenile Justice 
Boards and a Refresher Course for District Judges who have completed 5 years in the 
service. Under the aegis of e-committee of Supreme Court, the Academy is also 
conducting a series of ECT programmes which commenced in July and is scheduled 
till March of next year. The target group for these workshops are Judges, advocates, 
court staff, clerks of advocates, litigants and others. Similarly, series of sessions under 
the programme of Special Workshop for Advocates are also being organized. 
Academy also conducted a Regional Workshop on 9th & 11th August, 2024 for Panel 
Lawyers of High Court Legal Services Committee practising at the High Court of 
Madhya Pradesh, Bench at Indore.  
 In this edition, we are publishing the Madhya Pradesh Electronic Processes 
(Issuance, Service and Execution) Rules, 2024 as notified on 13.08.2024. These rules 
are a wonderful example of how our court proceedings are keeping pace with the 
technological advancement. Adapting to the technology is a must and we must take 
initiatives to apply them in our court proceedings. Also, in OUR LEGENDS series, 
we are putting forth the life journey of Hon’ble Shri Justice J. S. Verma. After Justice 
M. Hidayatullah, His Lordship was the second Judge from our High Court to have 
become the Hon’ble Chief Justice of India. I hope readers will draw inspiration from 
his life journey. 
 Lastly, I would request our esteemed readers to please do send us your legal 
queries, articles and suggestions on Academy’s e-mail id. With the advent of the New 
Criminal Laws, you must be getting confronted with complex legal issues. I look 
forward to hearing about these queries, as they will aid us in enriching our content on 
New Criminal Laws as well. I would like to conclude by quoting this Japanese saying:  

“A vision with no action is a dream, an action with no vision is 
a nightmare.”  

 Meaning thereby, we need a creative vision to make a change in the world but 
vision alone is not enough; we also need execution to make that change real. Have a 
vision and work towards it, this will further help in effective utilization of time and 
help you to grow as an individual.   

Best wishes 

Krishnamurty Mishra 

Director 
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  PART – I 

OUR LEGENDS 

HON’BLE SHRI JUSTICE J.S. VERMA 

10TH CHIEF JUSTICE OF HIGH COURT OF MADHYA PRADESH  

   This edition’s legend is a well-acknowledged 

jurist who became the 2nd authority from our High 

Court to have become the 27th Chief Justice of 

India. This Legend of ours is known for delivering 

numerous pathbreaking judgments on vital social 

issues and was a pioneer in dispensing social 

justice. His Lordship is also acknowledged as ‘the 

face of judicial activism’ and is the youngest 

Chief Justice of the High Court of Madhya 

Pradesh.  

 To begin with, Jagdish Sharan Verma was 

born at Satna, Madhya Pradesh on 18th January, 

1933 in a middle class family. He had six brothers 

and three sisters. He completed his early 

education at Venkat High School in Satna (Govt. 

Venkat H.S. Excellence School No.1, Satna), followed by Government Jubilee 

Intercollege, Lucknow from where he obtained the degree of Bachelor of Science. 

Later on, he graduated from the University of Allahabad with LL.B.  

He was enrolled as a pleader in the Madhya Bharat Judicial Commissioner’s 

Court at Rewa in 1955 and became an Advocate of the Madhya Pradesh High Court 

in August 1959. For sometime, he had worked in the Chambers of the retired Chief 

Justice Shri Guruprasanna Singh while he was practicing at Rewa. On the 

reorganization of States, he set up his practice with headquarters at Satna and 

continued to practice there till 1967 in which year he shifted to Jabalpur for 

exclusive practice at the seat of the M.P High Court. His Lordship soon garnered a 

good repute and enjoyed a good practice. It is owing to his hard work and successful 

practice that he was nominated to become a Judge of the High Court of Madhya 

Pradesh at a very young age. His Lordship was just 39, when he was appointed as 

an Additional Judge of the Madhya Pradesh High Court and became a permanent 

Judge on 02.06.1973 when he was just 48 years. 
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It is noteworthy that after merely a year of working in the High Court, the 

following year he delivered a judgment arguing that a juvenile convicted of murder 

ought to be tried under separate procedures from an adult. This went on to form the 

basis for the Juvenile Justice Act in 1986. On His Lordship’s appointment as Chief 

Justice of the State in June, 1985, a felicitation programme was organized at the 

High Court wherein His Lordship was applauded for his meticulous knowledge of 

law, fearless judgments and administrative command.  

 The then Advocate General complimented His Lordship’s eight months of 

Acting Chief Justiceship for disposing maximum number of cases and an efficient 

and strong administration. Another anecdote recalled during this ceremony was 

when there was a Golden Jubilee function to be held at Morena and His Lordship 

specifically shifted the function timings from 11.00 am to 5.00 p.m. so that the court 

work is not disturbed and no litigant has to endure absence of Judges.  

 His Lordship replied to the ovation and laid down his vision in the words 

below: 

“It is with great humility that I assume this high office, the duties of 

which I have been discharging now for some months. The 

experience of the last few months has further revealed to me the 

magnitude of my task and the onerous duties of this office. 

Consciousness of the fact that eminent men and great judges have 

preceded me in this august office further subdues me. I am aware of 

my limitations and have no pretensions of even equaling any of them 

much less excelling them. No one can do better than the best he is 

capable of. I can assure you of my best efforts and utmost industry 

in that direction. 

God has been kind to me always. My parents and other elders in my 

family, particularly my elder brother, have had a great influence in 

the making of my career. My greatest debt in the legal profession is 

to my ‘Guru’ Hon’ble Shri Justice Guru Prasanna Singh, a former 

Chief Justice and one of the most eminent Judges of this Court. I 

have no doubt that it is the blessings of all of them coupled with the 

grace of God and tremendous good will of you all for me which has 

brought to me this honour.    

I belong to the common stock and come from ordinary back ground. 

I do not have the benefit of judicial lineage and have come up from 
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the bottom of the ladder in the legal profession. This has impelled 

me from the very beginning to utmost industry since that is the only 

sure method of success I have known. My appointment to this office 

should encourage the industrious youthful aspirants in the 

profession even if they belong to the common stock but combine 

industry with ambition. I would be very happy if I can inspire even 

some of them.  

At this juncture it would be appropriate to spell out a few of my top 

priorities. Elimination of artificial arrears in all courts forthwith and 

speedy disposal of cases; and improvement in the working 

conditions of subordinate court are the thoughts uppermost in my 

mind. The subordinate judges work in shocking conditions with 

inadequate provision even for the court-rooms and their residences. 

It is to the credit of most of them that even then they do so much. 

My predecessors have been alive to this problem and have striven to 

improve their working conditions. I would continue the good work 

done by them. It does appear likely that some headway in this 

direction may be made in due course. Effort has also to be made to 

eliminate the artificial arrears of cases which require only to be taken 

up for their disposal. Very often the bulky record acts as a deterrent 

giving a wrong impression that the case is complicated when 

actually the effort required to dispose it of is minimal. Similarly, a 

large number of small matters add to the statistics. These cases 

constitute artificial arrears. Such cases must be disposed of at the 

earliest. Full utilization of the Court working hours is imperative and 

all of us must ensure that this is done faithfully. This is necessary to 

ensure continuance of public faith in our system of administration 

of justice.”  

 It is only apt to say that the entire tenure of His Lordship reflected this very 

same vision. His Lordship also served as Chief Justice of Rajasthan High 

Court from September, 1986 until his elevation to the Supreme Court in June, 1989. 

It is pertinent to mention that he also served as the Governor of Rajasthan twice i.e. 

between 1986 and 1989. 

In June, 1989, His Lordship was appointed as Judge of the Supreme Court 

of India and became Chief Justice of India in March 25th, 1997. During his time in 

the Supreme Court, Justice Verma gave numerous landmark judgments.  

https://en.wikipedia.org/wiki/Rajasthan_High_Court
https://en.wikipedia.org/wiki/Rajasthan_High_Court
https://en.wikipedia.org/wiki/Governor_of_Rajasthan


JOTI JOURNAL – AUGUST 2024 – PART I 114 

 Magnanimity of this Legend is reflected from a case wherein a mother of a          

22-year-old man who had died in police custody wrote a letter to the Supreme Court 

which the court treated as a writ petition. A 1.5 lakh rupees compensation was 

awarded by the Supreme Court to the mother, as Justice Verma held that 

compensation was a public law remedy distinct from and in addition to the private 

law remedy in tort for damages. This case changed the course of custodial deaths 

in the country.  

 Likewise, His Lordship was always on the forefront in advancing the rights 

of women and children. One such notable case, which became a foundation stone 

of feminist jurisprudence in the country is that of Vishakha and ors. v. State of 

Rajasthan, (1997) 6 SCC 241, popularly known as Vishaka case and is considered 

as one of the world's landmark judgments in gender justice. It was brought as a 

class action by certain NGO's and social activists following the brutal gang rape of 

a social worker in Rajasthan to enforce the fundamental rights of working women 

under Articles 14, 19 and 21 of the Constitution of India. Justice Verma held that 

each incident of sexual harassment constitutes a violation of the fundamental rights 

of ‘gender equality’, ‘right to life and liberty’ and ‘the right to practice any 

profession’ or ‘to carry out any occupation, trade or business’ under Article 19 (1) 

(g) of the Constitution of India which depends on a safe working environment. The 

Supreme Court laid down guidelines to deal with the menace of sexual harassment 

at the workplace through an approach based on equal access, prevention, and 

empowerment. This approach was the foundation for national and international best 

practice in dealing with sexual harassment at the workplace. The absence of 

domestic law on this point was also highlighted. This in turn paved way for the 

enactment of the Sexual Harassment of Women at Workplace (Prevention, 

Prohibition and Redressal) Act, 2013.  

His Lordship demitted the office of Chief Justice of India on 18th January, 

1998. After retirement, Hon’ble Shri Justice Verma served as the Chairman of 

the National Human Rights Commission (NHRC) from 4th November, 1999 to       

17th January 2003. He is known for having raised the issue of human rights violation 

in 2002 Gujarat Violence. It is pertinent to mention that the NHRC led by Justice 

Verma brought a petition to the Supreme Court seeking retrial of the Best Bakery 

case and also four additional cases outside Gujarat after a local court had acquitted 

the accused.  
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Justice Verma was a strong believer in the Right to Information. Observing 

the 52nd anniversary of the adoption of the Universal Declaration of Human Rights, 

Justice Verma said: "In a democracy, participatory role in governments can be 

realised only if the right to information exists so that the public can make an 

informed choice." Justice Verma had also publicly stated that the judiciary should 

be brought within the ambit of the Right to Information Act 2005. Justice Verma 

was one of the leading figures involved in the movement for the Right to 

Information Act, 2005 and in its implementation. 

     The significance of this legend can further be gathered in the aftermath of 

the 2012 gang rape in Delhi, wherein Justice Verma was appointed as Chairperson 

of a three-member commission tasked with reforming and invigorating anti-rape 

law. His committee members were Ex-Solicitor General Gopal Subramaniam and 

Justice Leila Seth. The Committee was assisted by a team of young lawyers, law 

students and academics. The Report dealt with sexual crimes at all levels and 

provided the measures needed for prevention as well as punishment of all offences 

with sexual overtones that are an affront to human dignity. It is noteworthy that the 

comprehensive 630-page report, which was completed in 29 days, was lauded both 

nationally and internationally. This also became the basis of the Criminal Law 

(Amendment) Act, 2013.  

 His Lordship passed away on 22nd April 2013 at Medanta 

Hospital, Gurgaon at the age of 80. He was survived by his wife and two daughters. 

His legacy is further carried on by his family members through the Justice Verma 

Foundation, whose mission is "to make the law a friend to those most in need of 

one." It focuses on providing quality pro bono representation to those most in need 

of it in High Courts and the Supreme Court. It does this by acting as a facilitator to 

match lawyers with clients in need. Justice Verma has left an indelible mark in the 

legal history of the country through his pathbreaking verdicts, legal innovations, 

firm commitment to women's empowerment, accountability of judiciary and 

government and above all, his quest for dispensing social justice.  

  
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TRIAL IN ABSENTIA IN LIGHT OF THE BNSS, 2023 

Manish Sharma, 
Faculty Member (Jr.) 

Madhya Pradesh State Judicial Academy 

 The Bhartiya Nagarik Suraksha Sanhita, 2023 (hereinafter referred to as 

BNSS) came into force from 1st July, 2024. An important feature in our judicial 

system is the trial of a proclaimed offender in absentia. A proclaimed offender is 

defined by the law as an individual who avoids standing trial when a court issues a 

proclamation. Historically, trials in absentia were not permitted under Indian law. 

Under certain conditions, individuals who have been officially declared as 

offenders, can be legally charged and brought to trial in accordance with recently 

enacted legislation.  

As per Section 84(4) of the BNSS, if someone is suspected of serious crimes 

that carry a punishment of 10 years or more in prison, life imprisonment or death, 

he can be designated as a proclaimed offender. Such person can be tried 

individually or together with other co-accused. This article aims to highlight and 

delve into the nuances pertaining to this provision.  

Overview:  

 Absenteeism, derived from the Latin term "absentia," refers to the act of being 

absent or, more specifically, the state of being absent on one or more occasions. A 

trial in absentia refers to the legal process in which courts can proceed with a case 

even if the accused is not present. Legal mechanisms exist in countries such as the 

USA, Bangladesh, China, France, and Canada, which permit trials to be conducted 

in absentia. In the case of Stew Haley Mariam, the former Communist Dictator of 

Ethiopia, a court in his own country conducted a trial in his absence and 

subsequently, sentenced him to death in 2008. Another instance is Martin Bormann, 

a high-ranking Nazi official who served as Hitler's personal secretary. He 

underwent trial and was found guilty of war crimes, resulting in a death sentence 

during the renowned Nuremberg trial held from 1945 to 1946.  

Section 273 of the Criminal Procedure Code, 1973, explicitly speaks that 

all evidence must be presented in the presence of the accused. In addition, according 

to Section 281 of the Criminal Procedure Code, 1973, the interrogation of the 

defendant must be documented in the official language of the court, and the 

summary of the interrogation must be signed by the magistrate. This demonstrates 

that every step of the legal process, including the formulation of charges, the 

documentation of statements from both prosecution and defense witnesses and the 
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questioning of the accused must be carried out in the presence of the accused or 

their legal representative. Failure to document evidence in the presence of the 

accused or their legal representative might result in the annulment of the trial. In 

the Indian legal system for criminal cases, there is no provision for conducting    ex-

parte trials. The Indian criminal justice system is based on ideas such as natural 

justice and Audi alteram partem, which affirms the accused's fundamental right to 

be heard, either personally or through legal representative. It is imperative that 

individuals are afforded appropriate chance to defend themselves before any 

punishment is administered. The defendant should be afforded a sufficient 

opportunity to present their defense, including the ability to call witnesses and 

submit documentary evidence in his favour, if necessary. The accused should be 

given a fair chance to call upon his witnesses, with the expenditures being covered 

by the public. The Indian judicial system guarantees the right to a fair trial, as 

stipulated by Article 21 of the Constitution of India and this entitlement should not 

be compromised under any circumstances.  

The Criminal Procedure Code, 1973, contains both mandatory and directory 

regulations regarding the presence of the accused or suspect. During the 

investigation, law enforcement authorities have the power to summon and issue a 

warrant to the accused. If the accused fails to appear or attempts to hide, they can 

also issue a proclamation and order the attachment of their property under Chapter 

6 of the Criminal Procedure Code, 1973. The Criminal Procedure Code outlines a 

procedural framework for the attachment, release, sale, and restoration of property. 

However, there are two primary issues. The first issue is that the accused were 

designated proclaimed criminals due to the lack of appropriate serving of summons 

and warrant. Additionally, there is the case of an individual who has been officially 

designated as a proclaimed criminal, who attempted to prolong the trial indefinitely. 

Section 299 of the Criminal Procedure Code, 1973 allows the court to document 

witness testimony in cases where the accused is evading capture. The court must 

determine that there is currently no likelihood of apprehending the defendant. 

Subsequently, the trial court or the court with the power to transfer the matter for 

trial may question the prosecution witnesses who have been before the court in the 

absence of the accused. Subsequently, if the accused was apprehended but the 

witness was unavailable for questioning due to reasons such as death, illness, 

inability to provide testimony, or difficulty in ensuring their prompt presence 

without incurring expenses, inconvenience or other circumstances, the court could 

utilize such evidence against the accused in an investigation or legal proceeding. 

The superior court, such as the high court or session court, has the authority to direct 
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the magistrate to record evidence in a criminal case that carries the penalty of death 

or life imprisonment. Furthermore, if a similar situation develops in the future, this 

evidence can also be used against the defendant.  

In 2005, an amendment was introduced to Section 82 of the Criminal 

Procedure Code, 1973, which included the addition of sub-clauses (4) and (5). 

Whenever a proclamation was issued u/s 82(1) of the Criminal Procedure Code, 

1973, for an individual accused of a crime punishable u/s 302, 304, 364, 367, 382, 

392, 393, 394, etc. of the Indian Penal Code, 1860, after conducting a thorough 

investigation that confirmed the person's attempt to evade capture and failure to 

appear at a specified location and time, they were officially declared a proclaimed 

offender. Under such circumstances, the proclaimed offender may be subject to a 

criminal case u/s 174A of the Indian Penal Code, 1860.  Violation of Section 174A 

IPC is considered as a serious offence and the accused can be immediately arrested 

and it does not allow for release. Additionally, there are no procedures for reaching 

a settlement or agreement to resolve the infraction. However, a difficulty arises 

when the accused comes in court after a significantly prolonged period, as there is 

a possibility that the witness can be influenced or swayed. The defendant attempted 

to evade court appearances and absconded whenever there was a possibility of 

influencing the witness to become uncooperative. Upon the emergence of the 

accusation, they endeavoured to manipulate the outcome of the trial in their own 

advantage. Occasionally, the process of declaring the accused as a proclaimed 

offender may also be contested. Therefore, it can be concluded that the previous 

approach was ineffective in addressing the problem. 

Judicial rulings:  

 The legal community in India has acknowledged the growing issue of 

declared offenders. The Supreme Court and various High Courts have provided 

their insights in court rulings pertaining to this matter. In the case of Hussain and 

ors. v. Union of India, (2017) 5 SCC 702, the esteemed Apex Court made the 

observation that in appropriate instances where the accused has fled, their trial 

should be carried out in their absence. In the case of Bacheche Lal Yadav v. 

Akhahd Pratap Singh, (2018) SCC Online SC 3818, the Ministry of Home Affairs 

has submitted an affidavit to the Hon’ble Supreme Court on the amendments in the 

Criminal Procedure Code, 1973. The affidavit states that the Ministry is introducing 

the idea of trial in absentia. In the case of Sunil Tyagi versus State (NGT of Delhi), 

2021 SCC Online Delhi 3597, Hon’ble Mr. Justice J.R. Medha has referenced the 

article 'New Dimension of Justice', specifically highlighting the absconded accused. 
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In order to prevent or eliminate the potential for abuse of arrest warrants, the court 

has also established specific standards that must be followed by all trial courts when 

issuing such warrants. Additionally, specific recommendations for making 

proclamations during the investigation were recorded. A high-level committee was 

also established to oversee the implementation of guidelines set by the Hon’ble 

High Court of Delhi. The directives of the esteemed Supreme Court have prompted 

the Central Government to create and elaborate regulations regarding the trial of 

the accused in their absence in BNSS 2023.  

Selected excerpts of pertinent clauses: 

 In the Criminal Procedure Code of 1973, there were provisions in Sections 82 

and 83 that dealt with the proclamation of individuals who were evading the law. 

Section 84 of the Bhartiya Nagarik Suraksha Sanhita, 2023, shall now be the 

governing provision. According to Section 84(4), if a proclamation is issued for an 

individual who is accused of a crime that carries a punishment of 10 years or more 

in prison, life imprisonment, or death under BNS, 2023, or any other law, the court 

has the authority to investigate and, if convinced, declare that person a proclaimed 

offender. There are additional safeguards in place, which refer to the procedures 

outlined in the provision that must be followed in order to publish a proclamation 

in accordance with the Statute. Upon the issuance of a proclamation, it is required 

to be publicly read. Additionally, a copy of the proclamation must be attached at 

the accused's most recent place of residence, as well as in prominent locations 

within the town, village and court. The Court may also order the publication of the 

proclamation in daily newspapers that are distributed in the residential areas where 

the accused person is proclaimed. In addition, the court has the authority to request 

the police officer to provide testimony regarding the dissemination and impact of 

the proclamation in question. Once the court is convinced, it will issue an order 

declaring the accused person as a proclaimed offender if he fails to comply with the 

directives given to him to be present at a specific location and time, as stated in the 

proclamation. 

 Another concern that arises throughout the investigation is whether there are 

any alternative measures to ensure the presence of a proclaimed offender. The 

previous version of the Code had a provision for the attachment and forfeiture of 

the proclaimed offender's property in the location where they reside. This provision 

is also included in the new Sanhita, namely in Section 85. However, a new 

provision called Section 86 has been introduced in BNSS. This provision grants the 

Superintendent of Police or the Commissioner the authority to submit a written 
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request to the Courts. The purpose of this request is to identify the property 

belonging to the proclaimed offender and proceed with the attachment and 

forfeiture of said property, not only within the State but also in the contracting State.  

Provisions pertaining to the investigation and legal proceedings of a person 

who has been declared as an offender: 

 Section 356 BNSS begins with a non-obstante clause, stating that regardless 

of what is stated in the Sanhita, if the accused is declared a proclaimed offender 

and attempts to evade the legal trial process, he can be prosecuted under this 

section. The Sanhita requires all inquiry and trial proceedings to be conducted in 

the presence of the accused. If the accused is tried collectively or individually, and 

there is no possibility of imminent apprehension, it will be seen as if the accused 

has voluntarily relinquished his right to defend his case. The court is required to 

articulate the rationale in the order, after which it may proceed with the trial of the 

accused individual. The court proceedings will proceed as scheduled, as the accused 

is present for the trial, allowing the court to deliver its verdict. The court must bear 

in mind that a trial can only commence once 90 days have passed following the 

laying of accusations against the proclaimed offender. Prior to moving to trial, the 

court must adhere to specific protections. Initially, upon the commencement of the 

trial, the court is obligated to issue two successive arrest orders, with a minimum 

interval of 30 days between them. It is crucial for the trial court to provide a notice 

to the proclaimed offender regarding the trial, explicitly stating that if the offender 

fails to appear in court within 30 days, the trial would proceed in their absence. This 

notice must be published in a nationally or locally disseminated newspaper that is 

typically distributed in the geographical area where the proclaimed offender most 

recently resides. The court is obligated to notify the close acquaintances of declared 

offenders, including their family members, relatives, or friends, of the start of the 

trial. Another precaution that must be adhered to is the requirement to prominently 

display a notice regarding the start of the trial at a visible location at the residence 

of the individual who has been publicly declared as an offender, specifically at the 

place of their last known residence. Additionally, a single copy of this notice must 

be prominently exhibited at the designated local police station, where the wanted 

individual was last known to have been present.  

 The legislature has considered that, initially, when an accused is declared as 

a proclaimed offender, a notice must be issued and made public. Furthermore, once 

the trial begins, it is imperative to provide notice in order to ensure his attendance. 

There is a fundamental distinction between the two proceedings: the first being that 
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a notice was given at the time of the accused's declaration. The notice was to notify 

him that the police would carry out the inquiry in his absence. Hence, if he desires 

to present himself to the police, he can choose to appear before either the court or 

the police and provide assistance throughout the inquiry. On the second occasion, 

in accordance with Section 356 of the BNSS, a notice was issued, followed by two 

consecutive warrants. The purpose was to notify the declared fugitive that if he 

chooses not to appear in court, the court will assume that he has voluntarily given 

up his right to defend himself. The accused was provided with a formal notice, 

offering him the chance to present his defense by appearing in court, questioning 

the prosecution witness, and presenting his own arguments. The accused may 

present any oral and documentary evidence throughout the trial. However, if the 

accused is evading capture, the court will not delay proceedings until their presence 

or arrest, and will proceed in their absence.  

Legal representation provided by an advocate: 

 The Indian judicial system operates on the principles of natural justice and 

audi alteram partem, which ensures that individuals have the right to legal 

representation in order to defend themselves. The framers of BNSS, 2023 have 

taken into consideration the need to allow proclaimed offenders to be represented 

by an advocate. According to Section 356(3) of the BNSS, 2023, a lawyer will be 

appointed to represent the declared offender. The State Government will cover the 

expenses of such an advocate. Thus, the fugitive, who was absent throughout the 

trial, and his legal representative will represent him, question the prosecution's 

witness, and, if necessary, give his case to the court. This initiative will be 

exceptional.  

 What will occur when a fugitive accused presents himself before the trial 

court before the trial is completed? The framers also considered that if an accused 

person is declared a proclaimed offender and evidence is recorded in his absence, 

he should be allowed to cross-examine the witnesses who were examined during 

his absence when he appears before the trial concludes, in the interest of justice. If 

the individual was absent throughout the court proceedings and the trial reached its 

conclusion, the court will depend on the testimony of the witness who provided a 

statement during the investigation or trial, and will then deliver the verdict. In 

addition, during the trial of a declared criminal, evidence can be documented using 

audio-visual electronic methods. Mobile phones may be used to record evidence, 

and the court will retain the recording of the examination. Thus, so far there have 

been no explicit laws of this nature necessitating the creation of guidelines to 
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address the situation. The court will securely store such recordings. In the near 

future, it is possible that State Governments would establish Standard Operating 

Procedures (SOPs) or regulations to ensure proper documentation of witness 

testimonies during examinations. 

Is it possible for the court to render a judgment in absentia following the trial?  

 According to Section 356(6) of the BNSS, 2023, the Court has the authority 

to proceed with the case and deliver a verdict even if the accused is not present. 

Now, the question arises as to whether, in such instances, it is possible to document 

the interrogation of the defendant.  

It is important to remember that abstentia law is a legal privilege established 

by Statute. This means that a declared criminal can only exercise the rights 

explicitly granted by the Statute. If the accused was not present during the 

presentation of the prosecution's evidence and remained absent even after the 

conclusion of the prosecution's evidence, then, according to the author's 

perspective, there is no need to question the accused. A fugitive is legally 

represented by a lawyer, and if the lawyer fails to provide any evidence in defense, 

the court will request both the prosecution and defense to submit their reasons. 

After considering the arguments, the court will then deliver its ruling. Another 

crucial feature is that during the hearing, the Court has the authority to request the 

defense council, who represents the accused, to present their arguments on the 

severity of the sentence.  

Appeal rights:  

 The fugitive also possesses the entitlement to file an appeal under the BNSS, 

2023. In order to file an appeal against the conviction, he must personally appear 

before the court that has jurisdiction over the ordinary appeal. During his 

appearance before the appellant court, he will have the chance to present a defense 

for all the reasons he was convicted. There exists a certain constraint for submitting 

an appeal in accordance with the Limitation Act, 1963. If convicted, a time of 30 

days is ordered, but in the case of acquittal, a period of 90 days is prescribed. 

According to the BNSS, 2023, a proclaimed offender has a three-year timeframe 

from the date of the decision to file an appeal. After this term, a proclaimed criminal 

is not allowed to pursue any appeal against his conviction. If he was apprehended 

subsequent to that incident, then he is obligated to endure the punishment that was 

imposed by the trial court.  
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 Extension of inquiry, trial, and judgment in absentia refers to the continuation 

of the investigation, legal proceedings and final decision-making process in the 

absence of the accused individual. 

 The State Government has the authority to expand the scope of investigation, 

legal proceedings, and verdicts for declared criminals in additional cases by means 

of an official notification. This demonstrates that in addition to the crimes that carry 

a minimum sentence of 10 years or more, the State Government has the authority 

to include other offences as necessary through official notification.  

Concurrent trial:  

 A new clarification has been included u/s 24 of the BSA, 2023. In cases where 

many defendants are being jointly tried and one of the defendants is deemed a 

proclaimed offender, his trial can nevertheless proceed alongside the other 

defendants who are present in the court. The aforementioned trial shall be regarded 

as a consolidated trial in accordance with Section 24 of the BSA, 2023. In previous 

criminal cases involving multiple accused, one or more of them would intentionally 

be absent to delay the trial. The trial would then be postponed until the absent 

accused appeared. This caused significant delays in the trial process. However, with 

the introduction of this new provision, the trial can now be concluded even if one 

of the accused is absent.  

Implications of the accused’s failure to appear in the Bhartiya Nyaya Sanhita, 

2023:  

 If the accused fails to appear during the investigation, the investigation agency 

has the authority to declare him a proclaimed offender. Following the release of the 

official announcement as per Section 84(1) of the BNSS, 2023, the individual who 

has been proclaimed as an offender can be legally charged u/s 209 of the BNS, 

2023. If found guilty, the offender may face a prison sentence up to three years or 

with fine or with both, as well as community service u/s 84(4) of the BNSS, 2023, 

if a proclamation is issued, the individual who is proclaimed as an offender will 

face a maximum sentence of seven years and will also be subject to a fine. This is 

another measure implemented by legislators to ensure the presence of the accused. 

An offence u/s 209 of the Bhartiya Nayay Sanhita, 2023, is a serious offence that 

can be immediately investigated and does not allow for bail or compromise.  

Potential or past effect: 

 Section 356 of the BNSS, 2023 includes a provision that allows for the trial 

of an accused individual under certain circumstances. This provision states that if 
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the accused was declared a proclaimed offender on or before June 30, 2024, and an 

inquiry or trial is initiated after taking cognizance, the trial can be conducted under 

this provision, regardless of any other provisions in the Sanhita. Section 531 of the 

BNSS, 2023 contains a distinct clause for repealing and saving. This section 

stipulates that any pending appeal, application, trial, inquiry, or investigation will 

be resolved in accordance with the regulations outlined in the Code of Criminal 

Procedure, 1973. If the investigation is concluded and the case is scheduled for 

inquiry or trial, then the provisions of the new Sanhita will be applicable. Therefore, 

it can be inferred that if the investigation was conducted under the previous Code 

of Criminal Procedure, 1973, and subsequently, after July 1, the inquiry or trial 

commences, the regulations of the new Code will be applied. Hence, the option of 

conducting a trial in absentia might be initiated for individuals who were previously 

designated as proclaimed offenders prior to July 1, 2024.  

Conclusion:  

 In an adversarial system, parties serve as the primary observers and gatherers 

of information for the legal framework. Therefore, the implementation of the trial 

in absentia for one or more defendants is a significant measure that was adopted to 

expedite the process of dispensing justice. Nevertheless, as current problems 

emerge inside the legal system, creative resolutions must be devised. Trial in 

absentia is a legal procedure that prioritizes the protection of the public interest over 

certain fundamental principles of a criminal trial. After careful examination and 

discussions these provisions are being adopted in our Sanhita. Courts must assess 

the relevance of the provision, which necessitates many protections and processors. 

The crucial question is whether conducting a trial in absentia can yield a favorable 

outcome and gain approval from the judiciary about the Indian legal system. 

Undoubtedly, this well-executed strategy will expedite the legal proceedings and 

alleviate the backlog in the Indian courts. 

  
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                                                          PART – II 

NOTES ON IMPORTANT JUDGMENTS 

*151.ACCOMMODATION CONTROL ACT, 1961 (M.P.) – Sections 3, 

12(1)(a) and 13(6) 

  Suit for eviction – Default in payment of rent – Condonation of – Tenant 

committed delay in depositing the rent multiple times – Application was 

never filed for extension of time – Deposited rent after long time along 

with application for condonation of delay – Such multiple delays could 

not be condoned – Tenant deserves to be evicted. 

  LFkku fu;a=.k vf/kfu;e] 1961 ¼e-iz-½ & /kkjk,a 3] 12¼1½¼d½ ,oa 13¼6½ 

 fu"dklu gsrq okn & fdjk, ds lank; esa O;frØe & O;frØe ds fy, {kek& 

vfHk/kkjh us vusd ckj fdjk;k tek djus esa nsjh dh & fdjk;k tek djus 

gsrq le; c<+kus ds fy, vkosnu dHkh Hkh izLrqr ugha fd;k x;k & foyac dks 

{kek djus ds vkosnu ds lkFk yacs le; mijakr fdjk;k tek fd;k x;k & 

bl izdkj vusd ckj ds foyac dks {kek ugha fd;k tk ldrk & vfHk/kkjh 

fu"dkflr fd;s tkus ;ksX; gSA 

 Savitri Soni and ors. v. Nekse (deceased) thr. His Legal Heir 

and ors. 

  Order dated 29.01.2024 passed by the High Court of Madhya 

Pradesh (Gwalior Bench) in Second Appeal No. 41 of 2003, 

reported in 2024 (1) MPLJ 398 

  
152. ACCOMMODATION CONTROL ACT, 1961 (M.P.) – Section 12(1) (a) 

and (c) 

 (i) Eviction – Arrears of rent – Tenancy and rate of rent was admitted 

by tenant/ defendant No. 1 – His plea that his biological son 

Defendant No. 3 has been adopted by landlord/plaintiff as such he 

started paying rent to defendant No. 3 who became landlord by 

virtue of adoption deed, was not found proved by the court – 

Collusion between defendant No. 1 and his son defendant No. 3 

established – Defendant No. 3 was therefore, had no authority to 

accept the rent in the capacity of landlord from tenant/defendant 

No. 1 – Trial court rightly decreed the suit for arrears of rent. 
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 (ii) Denial of title of landlord – Relationship between plaintiff and 

defendant No. 3 as landlord and tenant not established – 

Tenant/defendant No. 1 did not make payment of arrears of rent to 

plaintiff – His plea that he was paying rent to defendant No. 3 who 

was not landlord in any manner amounts to denial of title to the 

plaintiff – Plaintiff rightly found entitled to the decree of eviction 

u/s 12(1)(c). 

 LFkku fu;a=.k vf/kfu;e] 1961 ¼e-iz-½ & /kkjk 12¼1½ ¼d½ ,oa ¼x½ 

(i) fu"dklu & cdk;k fdjk;k & vfHk/kkjh@çfroknh Øa- 1 }kjk fdjk;snkjh 

vkSj fdjk, dh nj dks Lohdkj fd;k x;k Fkk & mldk ;g vfHkdFku 

fd mlds tSfod iq= çfroknh Øa- 3 dks oknh@Hkw­Lokeh }kjk nRrd 

fy;k x;k gS] blfy, mlus çfroknh Øa- 3 dks fdjk, dk Hkqxrku djuk 

'kq: dj fn;k gS tks nRrd foys[k ds vk/kkj ij edku dk Hkw­Lokeh 
cu x;k gS] U;k;ky; }kjk lkfcr ugha ik;k x;k & çfroknh Øa- 1 vkSj 

mlds iq= çfroknh Øa- 3 ds e/; nqjfHklaf/k gksuk LFkkfir & çfroknh 

Øa- 3 dks Hkw­Lokeh dh gSfl;r ls fdjk;k izkIr djus dk dksbZ vf/kdkj 

ugha Fkk & fopkj.k U;k;ky; us cdk;k fdjk, ds vk/kkj ij okn dks 

lgh fMdzh fd;k gSA  

(ii) Hkw­Lokeh ds LoRo ls badkj & oknh vkSj çfroknh Øa- 3 ds e/; Hkw­Lokeh 
,oa vfHk/kkjh ds laca/k LFkkfir ugha & vfHk/kkjh@çfroknh uacj 1 us oknh 

dks fdjk, dh cdk;k jkf'k dk Hkqxrku ugha fd;k & mldk ;g rdZ gS 

fd og çfroknh Øa- 3 dks fdjk, dk Hkqxrku dj jgk Fkk tks fdlh Hkh 

rjg ls Hkw­Lokeh ugha Fkk] oknh ds LoRo ls badkj djus ds leku gS & 

oknh dks mfpr gh /kkjk 12 ¼1½ ¼x½ ds rgr fu"dklu dh fMØh izkIr 

djus dk vf/kdkjh ik;k x;kA 

  Kailash Narayan v. Shyamlata and ors. 

  Judgment dated 17.01.2024 passed by the High Court of Madhya 

Pradesh (Gwalior Bench) in First Appeal No. 214 of 2004, reported in 

2024 (1) MPLJ 472 

Relevant extracts from the judgment: 

   It is worth mentioning the fact that adoption deed by which defendant No. 3 

was allegedly tried to establish himself as adopted son of plaintiff was challenged 

by the plaintiff in different proceedings by way of Civil Suit No. 102-A/2002 RCS 
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and vide judgment dated 02.02.2005 adoption deed was declared void by Civil 

Judge Class-I, Shivpuri. Appeal was preferred by defendant No. 3 and the said 

appeal No. 53-A/2005 was also dismissed vide judgment dated 24.03.2005. 

Thereafter, second appeal was preferred vide Second Appeal No. 464/2005 and the 

same was also dismissed vide judgment dated 09.11.2005 and thereafter Special 

Leave Petition (Civil) No. 2941/2006 was preferred and the same was also 

dismissed vide order dated 17.02.2006. All the orders/judgments were placed on 

record, therefore, it was not a case simplicitor of eviction. In fact it is a case where 

plaintiffs were fighting for eviction of tenant (since 1996) in which collusion of 

defendant No. 1 and defendant No. 3 was established through their conduct. 

   Very cleverly, defendant No. 3 raised the plea that on 05.05.1995 a rent note 

was executed between defendant No. 1 and defendant No. 3 which was not 

exhibited by the defendants but tried to rely upon on the ground that rent was given 

by defendant No. 1 to defendant No. 3 w.e.f. 01.04.1995 but the trial Court did not 

find relationship of landlord and tenant between defendant No. 1 and defendant  

No. 3 as established because it was tainted with collusion. Without attornment, 

relationship of landlord-tenant could not have been established. 

  Trial Court categorically held that defendant No. 1 and defendant No. 3 were 

making false statements on record just to frustrate the cause of plaintiffs. Therefore, 

on the plea of fraud, collusion and misrepresentation of facts, trial Court rightly 

appreciated the evidence available on record and passed the impugned 

judgment. Defendants No. 1 and 3 cannot be given premium to their mischief and 

collusion. 

  Incidentally, defendant No. 1 admitted the fact about rent note but made a 

specific pleading that biological son of defendant No. 1 namely Ashutosh who is 

arrayed as defendant No. 3 was adopted by the plaintiffs vide adoption deed dated 

26.07.1994 and therefore, he became the landlord by virtue of adoption deed. From 

01.04.1995 defendant No. 1 started paying rent to defendant No. 3 who according 

to defendant No. 1 became landlord of the house and therefore, he started giving 

him the rent. That aspect has been duly considered by the trial Court while 

considering issue No. 1, 2(a) and 2(b). It is worth mentioning the fact that while 

deciding issue No. 2(a) and 2(b), trial Court again discussed the fact of collusion 

because as discussed earlier, this case suffers from peculiarity of collusion between 

defendant No. 1 and defendant No. 3 in which defendant No. 3 misused the 
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document or his position to the detriment of the plaintiffs. Assertion of defendant 

No. 1 that since 01.04.1995 he started paying rent to defendant No. 3 lacks merits 

because defendant No. 3 had no authority to take rent from defendant No. 1. 

    Tenancy in the present case started from 01.05.1994 and as per the specific 

submission of defendant No. 1, adoption of defendant No. 3 was undertaken on   

26.07.1994 by way of adoption deed. It means that when landlord tenant 

relationship established between plaintiffs and defendant No. 1 on 01.05.1994 at 

that time, defendant No. 3 Ashutosh was not in picture in any manner as landlord, 

even if for a minute it is assumed that adoption deed was valid. Therefore, at the 

time of establishment of landlord tenant relationship on 01.05.1994 when defendant 

No. 3 was not in picture and thereafter Attornment was never done by plaintiffs vis-

a-vis Ashutosh (defendant No. 3) then Ashutosh had no authority to accept rent and 

in fact payment of rent to the Ashutosh was amounting to denial of title to the 

plaintiffs about their landlordship which would be discussed under different head 

under Section 12(1)(c) of the Act. 

  When defendant No. 1 did not pay arrears of rent and took the plea that he is 

paying rent to defendant No. 3 who was not landlord in any manner then it amounts 

to placing the title/landlordship in some other person and amounting to denial of 

title to the plaintiffs. 

  
153. ARBITRATION AND CONCILIATION ACT, 1996 – Section 11(6) 

 Application seeking appointment of Arbitrator – Period of limitation – 

Commencement of – The limitation period of three years for filing a 

petition u/s 11(6) commences only after the applicant has sent a valid 

notice invoking arbitration proceeding to the other party and there has 

been a subsequent failure or refusal by the other party to comply with 

the requirements specified in the notice. 

 ek/;LFke~ vkSj lqyg vf/kfu;e] 1996 & /kkjk 11¼6½ 

 e/;LFk dh fu;qfDr gsrq vkosnu & ifjlhek vof/k & izkjEHk gksuk & /kkjk 

11¼6½ ds vraxZr ;kfpdk nk;j djus gsrq rhu o"kZ dh ifjlhek vof/k dsoy 

rHkh izkjaHk gksrh gS tc vkosnd us nwljs i{k dks ek/;LFke dk;Zokgh dk 

vkg~oku djus gsrq ,d oS/k lwpuk i= izsf"kr dj fn;k gks vkSj nwljk i{k 

lwpuk i= esa fufnZ"V vko';drkvksa dk ikyu djus esa vlQy jgk gks ;k 

mlds }kjk blls badkj dj fn;k x;k gks A  
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 Arif Azim Company Limited v. Aptech Limited 

 Judgment dated 01.03.2024 passed by the Supreme Court in 

Arbitration Petition No. 29 of 2023, reported in (2024) 5 SCC 313 

(Three Judge Bench) 

Relevant extracts from the judgment: 

 Section 21 of the Act, 1996 provides that the arbitral proceedings in relation 

to a dispute commence when a notice invoking arbitration is sent by the claimant 

to the other party. 

    In Milkfood Ltd. v. GMC Ice Cream (P) Ltd., (2004) 7 SCC 288, it was 

observed thus: 

“The commencement of an arbitration proceeding for the purpose of 

applicability of the provisions of the Indian Limitation Act is of 

great significance. Even Section 43(1) of the 1996 Act provides that 

the Limitation Act, 1963 shall apply to the arbitration as it applies 

to proceedings in court. Sub-section (2) thereof provides that for the 

purpose of the said section and the Limitation Act, 1963, an 

arbitration shall be deemed to have commenced on the date referred to 

in Section 21. 

 Article 21 of the Model Law which was modelled on Article 3 of the 

UNCITRAL Arbitration Rules had been adopted for the purpose of drafting Section 

21 of the 1996 Act. Section 3 of the 1996 Act provides for as to when a request can 

be said to have been received by the respondent. Thus, whether for the purpose of 

applying the provisions of Chapter II of the 1940 Act or for the purpose of Section 

21 of the 1996 Act, what is necessary is to issue/serve a request/notice to the 

respondent indicating that the claimant seeks arbitration of the dispute. 

x  x  x   

 For the purpose of the Limitation Act an arbitration is deemed to have 

commenced when one party to the arbitration agreement serves on the other a notice 

requiring the appointment of an arbitrator. This indeed is relatable to the other 

purposes also, as, for example, see Section 29(2) of (English) Arbitration Act, 1950. 

x  x  x   

 Section 21 of the 1996 Act, as noticed hereinbefore, provides as to when the 

arbitral proceedings would be deemed to have commenced. Section 21 although 
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may be construed to be laying down a provision for the purpose of the said Act but 

the same must be given its full effect having regard to the fact that the repeal and 

saving clause is also contained therein. Section 21 of the Act must, therefore, be 

construed having regard to Section 85(2)(a) of the 1996 Act. Once it is so construed, 

indisputably the service of notice and/or issuance of request for appointment of an 

arbitrator in terms of the arbitration agreement must be held to be determinative of 

the commencement of the arbitral proceeding.” 

     Similarly, in BSNL v. Nortel Networks (India) (P) Ltd., (2021) 5 SCC 738, it 

was held by this Court thus: 

“The period of limitation for issuing notice of arbitration would not 

get extended by mere exchange of letters, [S.S. Rathore v. State of 

M.P., (1989) 4 SCC; Union of India v. Har Dayal, (2010) 1 SCC 

394; CLP (India) (P) Ltd. v. Gujarat Urja Vikas Nigam Ltd., (2020) 

5 SCC 185] or mere settlement discussions, where a final bill is 

rejected by making deductions or otherwise. Sections 5 to 20 of the 

Limitation Act do not exclude the time taken on account of 

settlement discussions. Section 9 of the Limitation Act makes it 

clear that:“where once the time has begun to run, no subsequent 

disability or inability to institute a suit or make an application stops 

it.” There must be a clear notice invoking arbitration setting out the 

“particular dispute” [Section 21 of the Arbitration and Conciliation 

Act, 1996.] (including claims/amounts) which must be received by 

the other party within a period of 3 years from the rejection of a final 

bill, failing which, the time bar would prevail.”   

   In the present case, the notice invoking arbitration was received by the 

respondent on 29.11.2022, which is within the three-year period from the date on 

which the cause of action for the claim had arisen. Thus, it cannot be said that the 

claims sought to be raised by the petitioner are ex-facie time-barred or dead claims 

on the date of the commencement of arbitration. 

   Thus, from an exhaustive analysis of the position of law on the issues, we are 

of the view that while considering the issue of limitation in relation to a petition 

under Section 11(6) of the Act, 1996, the courts should satisfy themselves on two 

aspects by employing a two-pronged test – first, whether the petition under Section 

11(6) of the Act, 1996 is barred by limitation; and secondly, whether the claims 
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sought to be arbitrated are ex-facie dead claims and are thus barred by limitation on 

the date of commencement of arbitration proceedings. If either of these issues are 

answered against the party seeking referral of disputes to arbitration, the court may 

refuse to appoint an arbitral tribunal. 

  The present arbitration petition having been filed within a period of three 

years from the date when the respondent failed to comply with the notice of 

invocation of arbitration issued by the petitioner is not hit by limitation. 

   The notice for invocation of arbitration having been issued by the petitioner 

within a period of three years from the date of accrual of cause of action, the claims 

cannot be said to be ex-facie dead or time-barred on the date of commencement of 

the arbitration proceedings. 

  

154. CIVIL PROCEDURE CODE, 1908 – Section 11 and Order 14 Rules 1 and 2 

(i)  Res judicata – Framing of issues – Suit for declaration and 

injunction with respect to immovable property was filed – 

Defendants contended in written statement that judgment passed in 

earlier suit between the parties operates as res judicata – Plaintiff 

had already pleaded that judgment and decree passed in previous 

suit is in respect of different property – The trial court on the basis 

of disputed facts did not frame all the issues and framed only one 

issue of res judicata – Without affording any opportunity to the 

parties to adduce the evidence, the court decided the same as 

preliminary issue and dismissed the suit holding it to be barred by 

principle of res judicata – Whether course adopted by the court was 

proper? Held, No – The Court was required to frame all the 

necessary issues on the basis of disputed pleadings and thereafter, 

if the court is of opinion that the suit can be disposed of on an issue 

of law only, the court can try and decide it as a preliminary issue 

and that too after affording opportunity to the parties to adduce 

evidence. 

(ii) Preliminary issue – With respect to res judicata – It is a mixed 

question of law and fact – Should be decided after recording 

evidence adduced by the parties. 
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 flfoy izfØ;k lafgrk] 1908 & /kkjk 11 ,oa vkns'k 14 fu;e 1 ,oa 2 

(i) iwoZ U;k; & fook|dksa dh fojpuk & LFkkoj laifÙk ds laca/k esa ?kks"k.kk 

,oa fu"ks/kkKk ds fy, okn izLrqr fd;k x;k Fkk & çfroknhx.k us 

fyf[kr dFku esa vfHkdFku fd;k fd i{kdkjksa ds e/; pys iwoZorhZ okn 

esa ikfjr fu.kZ; iwoZ U;k; dk izHkko j[krk gS & oknh us iwoZ ls gh ;g 

vfHkopu fd;k Fkk fd iwoZorhZ okn esa ikfjr fu.kZ; ,oa vkKfIr fHkUu 

laifRr ds laca/k esa Fkh & fopkj.k U;k;ky; }kjk fookfnr rF;ksa ds 

vk/kkj ij lHkh fook|dksa dh jpuk ugha dh xbZ ,oa ek= iwoZ U;k; dk 

,d fook|d fojfpr fd;k & i{kdkjksa dks lk{; çLrqr djus dk 

volj fn, fcuk] fopkj.k U;k;ky; us çkjafHkd okn iz'u ds :Ik esa 

mDr okn iz'u dks fujkdr̀ djrs gq;s okn bl vk/kkj ij fujLr fd;k 

fd okn iwoZ U;k; ds fl)kar ds vk/kkj ij oftZr gS & D;k U;k;ky; 

}kjk viukbZ xbZ izfdz;k mfpr Fkha\ vo/kkfjr ugha & U;k;ky; ds 

fy, fookfnr vfHkopuksa ds vk/kkj ij lHkh vko';d fook|dksa dh 

jpuk djuk vko';d Fkk vkSj blds ckn ;fn U;k;ky; dk ;g er 

Fkk fd fof/k ds fook|d ek= ls gh okn fujkdr̀ gks ldrk gS rc 

U;k;ky; i{kdkjksa dks lk{; izLrqr djus dk volj iznku djus ds 

ckn ,sls fook|d dks izkjafHkd okn iz'u ds :Ik esa fujkd`r dj ldrk 

gSA  

(ii) çkjafHkd okn iz'u & iwoZ U;k; ds fo"k; esa & ;g rF; ,oa fof/k dk 

fefJr okn iz'u gS & bls i{kdkjksa dh lk{; vfHkfyf[kr djus ds 

Ik'pkr fujkd`r fd;k tkuk pkfg,A 

  Usha Rai and anr. v. Sanskrit Pathsala Samiti, Pipariya 

  Judgment dated 03.08.2023 passed by the High Court of Madhya 

Pradesh in Second Appeal No. 414 of 2000, reported in 2024 (1) 

MPLJ 321 

Relevant extracts from the judgment: 

    Rule 1(5) makes it clear that learned Court is required to frame all the 

necessary issues on the basis of disputed pleadings made in plaint and written 

statement and Rule 2 provides that if the Court is of opinion that the suit may be 

disposed of an issue of law only, which relates to jurisdiction of the Court or a bar 

to the suit created by any law, then the Court may try it as a preliminary issue. The 

said provisions nowhere say that the issue which requires evidence, may be decided 

as a preliminary issue. Meaning thereby, if an issue requires evidence, then it should 

be decided after recording evidence of the parties along with other issues. 
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  In the present case, on the basis of pleadings of the parties, learned trial Court 

neither framed all the relevant issues nor cared to record evidence on the 

preliminary issue of res judicata framed by it. It is well settled that the issue of res 

judicata is a mixed question of law and fact and should be decided after recording 

evidence of the parties. The Hon'ble Supreme Court in the case of Sathyanath 

and anr. v. Sarojamani, (2022) 7 SCC 644 has held as under: 

“We find that the order of the High Court to direct the learned trial 

court to frame preliminary issue on the issue of res-judicata is not 

desirable to ensure speedy disposal of the Us between parties. Order 

XIV Rule 2 of the Code had salutary object in mind that mandates the 

Court to pronounce judgments on all issues subject to the provisions 

of sub-Rule (2). However, in case where the issues of both law and 

fact arise in the same suit and the Court is of the opinion that the case 

or any part thereof may be disposed of on an issue of law only, it may 

try that suit first, if it relates to jurisdiction of the Court or a bar to the 

suit created by any law for the time being in force. It is only in those 

circumstances that the findings on other issues can be deferred. It is 

not disputed that res judicata is a mixed question of law and fact 

depending upon the pleadings of the parties, the parties to the suit etc. 

It is not a plea in law alone or which bars the jurisdiction of the Court 

or is a statutory bar under clause (b) of sub-Rule (2).  

  The objective of the provisions of Order XLI Rules 24 and 25 is that if 

evidence is recorded by the learned Trial Court on all the issues, it would facilitate 

the first Appellate Court to decide the questions of fact even by reformulating the 

issues. It is only when the first Appellate Court finds that there is no evidence led 

by the parties, the first Appellate Court can call upon the parties to lead evidence 

on such additional issues, either before the Appellate Court or before the Trial 

Court. All such provisions of law and the amendments are to ensure one objective 

i.e., early finality to the lis between the parties. 

   Keeping in view the object of substitution of sub-Rule (2) to avoid the 

possibility of remanding back the matter after the decision on the preliminary 

issues, it is mandated for the trial court under Order XIV Rule 2 and Order XX Rule 

5, and for the first appellate court in terms of Order XLI Rules 24 and 25 to record 

findings on all the issues. 

   Therefore, the order of the High Court remanding the matter to the learned 

trial court to frame preliminary issues runs counter to the mandate of Order XIV 
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Rule 2 of the Code and thus, not sustainable in law. The learned trial court shall 

record findings on all the issues so that the first appellate court has the advantage 

of the findings so recorded and to obliviate the possibility of remand if the suit is 

decided only on the preliminary issue.” 

   In the present case, learned trial Court just contrary to the settled law did not 

frame all the issues at once and after framing one issue of res judicata (as a 

preliminary issue) fixed the case for argument thereon and then decided the same 

vide final order dated 27.07.1993. Apparently the parties were not given any 

opportunity of adducing evidence in support of their pleas. It is pertinent to mention 

here that even in the plaint there were sufficient pleadings in respect of previous 

litigation and plaintiff came with the case, that judgment and decree passed in 

previous suit is in respect of different property. As such the case pleaded by the 

plaintiffs deserves to be decided after recording evidence on all the issues and could 

not have been dismissed on the ground of res judicata even without affording the 

parties an opportunity to adduce evidence and pleadings of the earlier suit. 

  

155. CIVIL PROCEDURE CODE, 1908 – Order 1 Rule 1 and Order 7 Rule 11  

 GEOGRAPHICAL INDICATIONS OF GOODS (REGISTRATION 

AND PROTECTION) ACT, 1999 – Sections 2 (1)(n), (b) and 21 

 INTERPRETATION OF STATUTES:  

(i) Rejection of plaint – In an application under order 7 rule 11, 

whether Civil Court can hold non-joinder of a party to be fatal to 

the suit or direct for impleadment of any party as a 

necessary/proper party to the suit? Held, No – Non­joinder of party 

is not a ground specified under order 7 rule 11 for rejection of plaint 

– It is therefore, not permissible to examine impact of non-joinder 

of necessary parties on the overall maintainability of suit under the 

said rule.  

(ii) Suit for infringement of GI – Whether u/s 21(1), registered 

Proprietor can bring the suit in its own capacity or must join 

authorized user to make the suit maintainable – Held, registration 

of GI gives equal rights to both registered proprietor and 

authorized user – Therefore, registered proprietor can 

https://indiankanoon.org/doc/1063761/
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independently file suit for grant of injunction against unauthorised 

use of GI tag.   

(iii) Interpretation – How should the word 'and' occurring in section 

21(1)(a) of the Act, 1999  be read? The word 'and' used 

in  21(1)(a) has to be treated as 'or', as otherwise the status of RP 

would be reduced below AU by any other interpretation. 

 flfoy izfØ;k lafgrk] 1908 & vkns”k 1 fu;e 1 ,oa vkns”k 7 fu;e 11  

 oLrqvksa ds HkkSxksfyd ladsr ¼iathdj.k vkSj laj{k.k½ vf/kfu;e] 1999 & 

/kkjk,a 2¼1½¼<+½] ¼[k½ ,oa 21 
 lafof/k;ksa dk fuoZpu%  

(i) okn ukeatwj fd;k tkuk & D;k vkns'k 7 fu;e 11 ds varxZr izLrqr 

vkosnu esa flfoy U;k;ky; i{kdkj ds vla;kstu dks okn ds fy;s ?kkrd 

Bgjk ldrk gS ;k okn esa fdlh i{kdkj dks vko';d@mfpr i{kdkj 

ds :i eas tksM+us dk funsZ'k ns ldrk gS\ vfHkfu/kkZfjr] ugha & i{kdkjksa 

dk vla;kstu vkns'k 7 fu;e 11 ds varxZr okni= dks ukeatwj djus 

ds fufnZ"V vk/kkjksa esa ls ,d ugha gS& blfy;s mDr fu;e ds varxZr 

okn dh lEiw.kZ iks"k.kh;rk ij vko';d i{kdkjksa ds vla;kstu ds izHkko 

dh tkap fd;k tkuk vuqKs; ugha gSA 

(ii) HkkSxksfyd ladsr ds vfrya?ku gsrq okn & D;k /kkjk 21¼1½ ds varxZr 

jftLVªhdr̀ LoRo/kkjh Lo;a dh gSfl;r ls okn yk ldrk gS vFkok okn 

dh iks"k.kh;rk gsrq izkf/kd`r mi;ksxdrkZ dks la;ksftr djuk vko';d 

gS\ vfHkfu/kkZfjr] HkkSxksfyd ladsrksa dk iathdj.k jftLVªhdr̀ LoRo/kkjh 

,oa izkf/kd`r mi;ksxdrkZ nksuksa dks leku vf/kdkj nsrk gS & vr% 

jftLVªhdr̀ LoRo/kkjh Lora= :i ls thvkbZ VSx ds vuf/kd`r mi;ksx 

ds fo:) fu"ks/kkKk tkjh fd;s tkus gsrq okn nk;j dj ldrk gS A  

(iii) fuoZpu & 1999 ds vf/kfu;e dh /kkjk 21¼1½ ¼d½ ds varxZr iz;qDr 'kCn 

^vFkok* dks dSls i<+k tkuk pkfg,\ /kkjk 21¼1½ ¼d½ ds varxZr iz;qDr 

'kCn ^vFkok* dks ^rFkk* ds :i esa ekuk tkuk pkfg, vU;Fkk fdlh vU; 

O;k[;k ls jftLVªhd`r LoRo/kkjh dh fLFkfr izkf/kd`r mi;ksxdrkZ ls de 

gks tk,xhA 

Scotch Whisky Association v. J.K. Enterprises and ors.  

Order dated 18.12.2023 passed by the High Court of Madhya 

Pradesh (Indore Bench) in Miscellaneous Petition No. 4543 of 2021, 

reported in 2024 (2) MPLJ 466 (DB) 

https://indiankanoon.org/doc/1063761/
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Relevant extracts from the order: 

 It has been held consistently by various High Courts, including this Court also 

(Babu Lal and ors. v. Smt. Omwati and ors., 2014 MPLJ Online 104 Order dated 

26.08.2014), that Non-Joinder/Joinder of necessary parties, not being one of the 

grounds specified under Order 7 Rule 11, can't be devised as a ground for rejection 

or return of plaint by the Trial Court. It cannot lead to immediate rejection of the 

plaint, if the plaintiff fails to do so. The provisions of Order 7 Rule 11 clearly don't 

envisage joinder/non-joinder as grounds for rejection of the plaint. The said 

exercise may be done during the course or further stages of the trial. It can be 

examined by the Trial Court at the stage of framing of issues later during the trial 

about the necessity of joinder of any necessary party or implication of non-joinder 

of any such party on the maintainability of the suit. However, in an application 

under Order 7 Rule 11, such an inquiry is clearly not permissible to be undertaken 

by the Trial Court. The Division Bench of the Madras High Court in the matter of 

B. Govinda Petitionermi v. Manikam and ors., (2016) 1 LW 49 has taken the same 

view holding that consideration of validity of plaint has to be adjudged on the 

limited grounds specified thereunder, within the purview of which non-joinder of 

the necessary party clearly doesn't fall. Similar view has been taken by the Patna 

High Court in the matter of Rajendra Sah v. Jamila Khatoon and ors., 2016 SCC 

OnLine Pat 3908 (CWJC 4856 of 2014, Judgment dated 21.01.2016) and the 

Telangana High Court in the matter of Soyal Infra v. Rameezbee, CRP No. 

3026/2019, Judgment dated 09.03.2022. The Delhi High Court also in one of its 

recent judgments in the matter of Silver Maple Healthcare Services v. Dr. Tejinder 

Bhatti, 2022/DHC/004573 has taken the same view of impermissibility of 

examination of impact of non-joinder of necessary parties on the overall 

maintainability of suit under Order 7 Rule 11. Thus on this ground also the 

impugned order dated 28.10.2021 becomes assailable. 

 From the overall study of anatomy of the GI Act, the Rules of 2002 framed 

thereunder, it is clear that the application for grant of GI status can be filed by an 

applicant, who has to be a producer or any person entrusted as the RP. It is on the 

application of the RP or any other applicant that GI tag comes into existence, never 

otherwise. The RP can alternatively, even in the absence of AU as postulated under 

various provisions mentioned supra, institute an action or proceeding in his own 

right, one of them being a renewal of GI or for grant of additional protection. The 
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RP needs to be informed and updated whenever any new AU is added to the register 

of any GI of good concerned. Thus the RP can very well be treated as an entity 

independent of AU, under the provisions of the GI Act for the purposes of obtaining 

or continuing with the GI tag of any good concerned. Otherwise, the GI Act would 

have made specific mention of the same as done vide Section 68, mandating, 

compulsory impleadment of AU along with RP or any other party when disputes 

under the provisions specified therein are involved. The RP has an independent 

legal status and entitlement to relate himself to the GI tag of the good concerned 

under the Act as well as the Rules framed thereunder. The argument of JKE 

(Respondent), therefore, does not have any legs to survive that except AU, RP has 

no existence and has no claim or right relatable to the usage of GI tag of any good. 

As is clear from Section 17, AU has a right to get himself registered separately and 

claim protection of GI independently. However, the mere existence or registration 

of AU cannot operate to the complete exclusion of the RP so as to dislodge and 

displace him from claiming the protection of any GI or standing against 

infringement thereof. This is the overall scheme of the GI Act as well as the Rules 

framed thereunder. Section 21 has also to be viewed in the larger scheme of the GI 

Act, titled 'Rights conferred by registration’. Section 20 preceding Section 

21 placed under the same Chapter titled 'Effect of Registration' in a negatively 

worded covenant debars any person from instituting any proceeding pertaining to 

the infringement of unregistered GI. The legislative intent is loud and clear that it 

is protecting only the registered GI, nothing more and nothing less. Section 21 thus 

is enacted to protect the registered GI, the unregistered version of which has no 

protection or identity available under the Act. The title of Section 21 indicates the 

end purpose and intent behind its enactment, which is the right arising out of an 

incident to registration. Clearly, when registration can be applied for by both RP or 

AU, then both entities shall equally be entitled to the rights flowing out of the same 

as its consequence thereof. It cannot be contended that without an application 

preferred u/s 11, a GI tag can come into existence on its own and that the application 

u/s 11 has to necessarily be either by the RP, AU or both. In the absence of RP, 

many procedures and processes relating to GI tag would not occur, as is 

luminescent from the provisions mentioned supra. Thus the registration of GI gives 

equal recognition & rights to the RP as well as AU of obtaining the 'right to obtain 

relief' in the event of infringement of GI by any person. Section 21(1)(a) is different 

from Section 21(1)(b) and the difference in legislative drafting of the same further 

https://indiankanoon.org/doc/707626/
https://indiankanoon.org/doc/1587254/
https://indiankanoon.org/doc/1056401/
https://indiankanoon.org/doc/698400/
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magnified the above interpretation. On one hand, Section 21(1)(a) accords RP and 

AU the 'right to obtain relief' for any infringement and Section 21(1)(b) on the other 

hand accords the 'exclusive right' to the use of goods whose GI is registered. The 

exclusive right to use is qua the world at large and cannot work to the exclusion of 

RP who is, as in the present case 'Bhagirathi' of the GI tag itself, the original 

applicant. Petitioner is the 'Bhagirathi' of the GI tag in India as is luminescent from 

the notification of January 2009. Therefore, the legislature could not have been 

presumed to have conferred exclusive rights on the AU to the exclusion of RP itself, 

the originator of the very existence of a right. On the principles of ubi jus ibi 

remedium, viz., if there is a right, there is a remedy, therefore, RP would also have 

a right to file a restraint suit for grant of injunction against any unauthorised user 

of GI tag. 

 The word 'and' used under Section 21(1)(a) has to be treated as 'or', as 

otherwise the status of RP would be reduced below AU by any other interpretation. 

The interpretation of 'and' as 'or' or 'or' as 'and' has often been a subject matter of 

debate and depending on the legislative text and context, 'and' can be interpreted as 

'or' or vice-versa. In the matter of Gujarat Urja Vikas Nigam Ltd. v. Essar Power 

Ltd., (2008) 4 SCC 755, whilst interpreting section 86 (1)(f) of the Electricity Act, 

2003, the Supreme Court interpreting the word 'and to mean 'or' held thus: 

"The main question before us is whether the application 

under Section 11 of the Act of 1996 is maintainable in view of the 

statutory specific provisions contained in the Electricity Act of 2003 

providing for adjudication of disputes between the licensee and the 

generating companies. 

In our opinion, the submission of Mr. K.K. Venugopal has to be 

accepted. 

It may be noted that Section 86(1) of the Act of 2003 a special 

provision for adjudication of disputes between the licensee and the 

generating companies. Such disputes can be adjudicated upon either 

by the State Commission or the person or persons to whom it is 

referred for arbitration. In our opinion the word "and" in Section 

86(1) between the words "generating companies" and "to refer any 

dispute for arbitration" means "or". It is well settled that sometimes 

https://indiankanoon.org/doc/1056401/
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and can mean "or" and sometimes "or" can mean "and" (vide G.P. 

Singh's Principles of Statutory Interpretation, 9th Edn., 2004, p. 404). 

In our opinion in Section 86(1)(o) of the Electricity, Act, 2003 the 

word "and" between the words "generating companies" and the 

words "refer any dispute" means "or", otherwise it will lead to an 

anomalous situation because obviously the State Commission 

cannot both decide a dispute itself means "or", Section 86(1)(0) is a 

special provision and hence, will override the general provision 

in Section 1 of the Arbitration and Conciliation Act, 1996 and also 

refer it to some arbitrator. Hence the word "and" in Section 

86(1) means "or". 

 That towards the same proposition counsel for the petitioner have ably relied 

on the positions of the Alka v. Abhinish Chandra Sharma., 1991 MPLJ 625, 

spelling the same condition. Godavat Pan Masala Products I.P. v. UOI., (2004) 7 

SCC 68. Thus in view of the above the word 'and' must be inferred and read as 'or', 

giving 'equal rights' to sue to both the RP as well as AU in the event of a registered 

GI. The contention of the JKE (Respondent) though may appear to be attractive at 

first blush, on deeper scrutiny fails sustenance and is rejected as such. In view 

thereof the reasoning adopted by the trial Court in the impugned order holding 

impleadment of AU along with the RP for proceeding further in the suit proceedings 

is also liable to be set aside in view of the discussions above. 

  

156. CIVIL PROCEDURE CODE, 1908 – Order 8 Rules 3 and 5 

 Written statement – Requirement of para-wise reply to the plaint and 

specific admission or denial of pleadings – Necessary to find out which 

pleading in the plaint is admitted or denied, that otherwise requires 

roving Court inquiry – However, preliminary objections and additional 

pleadings can be taken by defendant in separate set of paragraphs, which 

can be responded by plaintiff in the replication/rejoinder, if needed.  

flfoy izfØ;k lafgrk] 1908 & vkns”k 8 fu;e 3 ,oa 5  

fyf[kr dFku & okni= dk dafMdkokj tokc nsus rFkk vfHkopuksa dh fofufnZ"V 

LohdkjksfDr vFkok izR;k[;ku djus dh vis{kk djuk & ;g Kkr djus ds fy, 

vko';d gS fd okni= ds fdu vfHkopuksa dks Lohdkj fd;k vFkok izR;k[;ku 
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fd;k x;k gS] vU;Fkk blds fy, U;k;ky; dks vfrxkeh tkap djus dh 

vko';drk gksxh & izfroknh }kjk izkajfHkd vkifRr;kW ,oa vfrfjDr vfHkopu 

i`Fkd dafMdk esa fd;s tk ldrs gS] ftudk vko';drk gksus ij oknh }kjk 

izR;qRrj fn;k tk ldrk gSA   
 Thangam and anr. v. Navamani Ammal 
 Judgment dated 04.03.2024 passed by the Supreme Court in Civil 

Appeal No. 8935 of 2011, reported in (2024) 4 SCC 247 

Relevant extracts from the judgment: 

 In the absence of para-wise reply to the plaint, it becomes a roving inquiry for 

the Court to find out as to which line in some paragraph in the plaint is either 

admitted or denied in the written statement filed, as there is no specific admission 

or denial with reference to the allegation in different paras. 

 Order VIII Rules 3 and 5 CPC clearly provides for specific admission and 

denial of the pleadings in the plaint. A general or evasive denial is not treated as 

sufficient. Proviso to Order VIII Rule 5 CPC provides that even the admitted facts 

may not be treated to be admitted, still in its discretion the Court may require those 

facts to be proved. This is an exception to the general rule. General rule is that the 

facts admitted, are not required to be proved. 

 The requirement of Order VIII Rules 3 and 5 CPC are specific admission and 

denial of the pleadings in the plaint. The same would necessarily mean dealing with 

the allegations in the plaint para-wise. In the absence thereof, the respondent can 

always try to read one line from one paragraph and another from different paragraph 

in the written statement to make out his case of denial of the allegations in the plaint 

resulting in utter confusion. 

 In case, the defendant/respondent wishes to take any preliminary objections, 

the same can be taken in a separate set of paragraphs specifically so as to enable 

the plaintiff/petitioner to respond to the same in the replication/rejoinder, if need 

be. The additional pleadings can also be raised in the written statement, if required. 

These facts specifically stated in a set of paragraphs will always give an opportunity 

to the plaintiff/petitioner to respond to the same. This in turn will enable the Court 

to properly comprehend the pleadings of the parties instead of digging the facts 

from the various paragraphs of the plaint and the written statement. 

  
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157. CIVIL PROCEDURE CODE, 1908 – Order 8 Rule 6­A  

 Counter­claim – Defendant filed counter­claim after issues were framed 

– Plaintiff challenged it as being time barred – Defendant cannot be 

permitted to file the counter­claim after framing of issues and after 

substantial progress of the suit – In this case, although issues were framed 

and one witness of the plaintiff had filed an affidavit under Order 18 Rule 

4, but cross-examination had not begun – Since there was no substantial 

progress in the suit, order of trial court allowing the counter-claim was 

upheld.  

flfoy izfØ;k lafgrk] 1908 & vkns”k 8 fu;e 6­d 
izfrnkok & izfroknh us okniz'u fojfpr gks tkus ds i'pkr~ izfrnkok izLrqr 

fd;k & oknh us bls vof/k ckg~; gksus ds vk/kkj ij pqukSrh nh & izfroknh 

dks okniz'u fojfpr gks tkus vkSj okn dh dk;Zokgh esa lkjHkwr izxfr gks tkus 

ds i'pkr~ izfrnkok izLrqr djus dh vuqefr ugha nh tk ldrh & bl okn esa 

;|fi okniz'u fojfpr fd;s tk pqds Fks ,oa oknh ds ,d lk{kh us vkns'k 18 

fu;e 4 ds varxZr 'kiFki= izLrqr fd;k Fkk fdarq izfrijh{k.k izkjEHk ugha gqvk 

Fkk & pawfd okn esa dksbZ lkjHkwr izxfr ugha gqbZ Fkh vr% izfrnkos dh vuqefr 

nsus ds fopkj.k U;k;ky; ds vkns'k dks ;Fkkor j[kk x;kA 

 Shri Krishna Ginning Factory, Nagda v. State of M.P. and ors. 

 Order dated 18.01.2024 passed by the High Court of Madhya 

Pradesh (Indore Bench) in Miscellaneous Petition No. 3541 of 2021, 

reported in    2024 (2) MPLJ 462 

Relevant extracts from the order: 

 In paragraph – 19 of the judgment delivered in the case of Ashok Kumar 

Kalra v. Wing CDR. Surendra Agnihotri and ors., (2020) 2 SCC 394 the Apex 

Court has held that the “discretion vested with the trial Court to ascertain the 

maintainability of the counter-claim is limited by various considerations based on 

facts and circumstances of each case and there cannot be a straitjacket formula, 

rather there are numerous factor which needs to be taken into consideration before 

admitting the counter-claim. The trial Court has to exercise the discretion 

judiciously and come to the conclusion that by allowing the counter-claim, no 

prejudice is caused to the opposite party, the process is not unduly delayed and the 

same is in the best interest of justice”. The Apex Court, however, has opined that 

“defendants cannot be permitted to file the counter-claim after the issues are framed 
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and after the suit has proceeded substantially”. Therefore, there are twin 

requirements (i) the issues have been framed and (ii) the suit has proceeded 

substantially. 

 In the present case, although the issues have been framed, but there is no 

substantial progress in the suit as only one witness of the plaintiff has filed an 

affidavit under Order XVIII, Rule 4 of the CPC and cross-objection has not begun 

so far. Since the order passed by the trial Court neither suffers from illegality nor 

any infirmity, I do not find any reason to interfere with the same.  

  
158. CIVIL PROCEDURE CODE, 1908 – Order 8 Rule 6-A and Order 22 

Rule 3 

  Counter-claim – Substitution of legal representatives – Legal 

representatives of plaintiff are already substituted in the plaint – No need 

to substitute them again in the counter-claim – Parties to the suit are 

treated as parties to the counter-claim also. [Organic Insulations v. Indian 

Rayon Corporation Ltd.,(2003) 6 SCC 187 relied on]. 

  flfoy izfØ;k lafgrk] 1908 & vkns”k 8 fu;e 6­d ,oa vkns'k 22 fu;e 3 

 çfrnkok & fof/kd çfrfuf/k;ksa dk çfrLFkkiu & oknh ds fof/kd çfrfuf/k iwoZ 

ls gh okn esa çfrLFkkfir & mUgsa izfrnkos esa iqu% çfrLFkkfir djus dh dksbZ 

vko';drk ugha gS & okn ds i{kdkj izfrnkos ds fy, Hkh i{kdkj ekus tk,axsaA 

[vkWxsZfud ba”kqys”ku fo:) baf.M;u jkW;u dkWjiksjsa”ku fyfeVsM ¼2003½ 6 ,llhlh 

187] vuqlfjr] 

  Mazid Beg (dead) thr. Arkey Investment Pvt. Ltd., Bhopal v. 

Subhashini Pandey and ors. 

  Order dated 28.08.2023 passed by the High Court of Madhya 

Pradesh in Civil Revision No. 400 of 2021, reported in 2024 (1) 

MPLJ 290 

Relevant extracts from the order: 

  In the case of Organic Insulations v. Indian Rayon Corporation Ltd., (2003) 

9 SCC 187, Hon'ble Supreme Court has held as under: 

“Coming to the provisions of Order 8 Rule 6-A, although sub-rule 

(4) says that the counter-claim will be treated as a plaint, under sub-

rule (2), such counter-claim has the same effect as a cross-suit so as 



JOTI JOURNAL – AUGUST 2024 – PART II  285 

 

to enable the court to pronounce a final judgment in the same suit, 

both on the original suit and on the counter-claim As the substitution 

has been made by the plaintiff in the suit, the legal heirs of the 

plaintiff will have full opportunity to defend the counter-claim as 

both the suit and the counter-claim will be tried in the same 

proceeding and therefore, no prejudice would be caused to the legal 

heirs of the plaintiff in the counter-claim We, therefore, find that the 

contention of the learned counsel for the appellant has no force.” 

  In view of the aforesaid decision in the case of Organic Insulations (supra) 

and further in view of the provisions contained under Order 8 Rule 6-A to G 

of CPC, in my considered opinion, after making substitution/addition in the plaint, 

there is no need to substitute/add the legal representatives of plaintiff or defendant 

or additionally added parties, in the counter-claim also. 

  In addition to the aforesaid, it is pertinent to mention here that Rule 6A 

of CPC does not say as to who shall be parties to the counter claim, however it can 

be filed only against the plaintiff(s) and against no other person. Order VII Rule 

1 CPC prescribes about particulars to be contained in plaint but order VIII does not 

prescribe containing of such particulars in the written statement or counter-claim 

also. Meaning thereby the particulars about plaintiff(s) and defendants) remain the 

same in both cases as shown in the plaint and in my considered opinion, parties to 

the suit are treated the parties to the counter-claim also, therefore, there arises no 

question of substitution of LRs/addition of new party in the counter claim also. 

  
159. CIVIL PROCEDURE CODE, 1908 – Order 22 Rules 3 and 9 

  Dismissal of appeal as abated – Sole plaintiff/appellant died on 

09.12.2015 – Application for substitution of legal representatives under 

Order 22 Rule 3 along with application u/s 5 of the Limitation Act was 

filed on 13.07.2016 – Court rejected the same on the ground that no 

application praying for setting aside abatement of appeal was filed – 

Whether order was justified? Held, No – Appellate Court ought to have 

afforded opportunity to applicants to file application under Order 22 

Rule 9 – Matter remanded. [Mithailal Dalsangar Singh and ors. v. 

Annabai Devram Kini and ors., (2003) 10 SCC 691 and State of M.P., v. 

Pradeep Kumar, (2000) 7 SCC 372 relied on] 
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   flfoy izfØ;k lafgrk] 1908 & vkns”k 22 fu;e 3 ,oa 9 

 mi'kfer gks tkus ds vk/kkj ij vihy fujLr & ,dek= oknh@vihydrkZ 

dh e`R;q fnukad 09-12-2015 dks gks xbZ & vkns'k 22 fu;e 3 ds rgr fof/kd 

çfrfuf/k;ksa ds çfrLFkkiu ds fy, vkosnu] ifjlhek vf/kfu;e dh /kkjk 5 ds 

vkosnu ds lkFk fnukad 13-07-2016 dks izLrqr fd;k x;k Fkk & U;k;ky; us 

nksuksa vkosnu ,oa vihy dks bl vk/kkj ij fujLr dj fn;k fd vihy dk 

mi'keu vikLr djus ds fy, vkosnu izLrqr ugha fd;k x;k Fkk & D;k vkns'k 

mfpr Fkk\ vo/kkfjr] ugha & vihyh; U;k;ky; dks vkns'k 22 fu;e 9 ds 

rgr vkosnu izLrqr djus dk volj vkosndx.k dks nsuk pkfg, Fkk & ekeyk 

izfrizsf"kr fd;k x;kA [feBkbZyky nylkaxj flag vkSj vU; cuke vUukckbZ 

nsojke fduh] ¼2003½ 10 ,llhlh 691 vkSj e/; çns'k jkT;] cuke çnhi dqekj] 

¼2000½ 7 ,llhlh 372 ij fo”okl fd;k x;k] 

 Roshanlal Tiwari (dead) thr. L.Rs. and ors. v. Pannalal Tiwari 

and ors. 

  Order dated 11.10.2023 passed by the High Court of Madhya 

Pradesh in Civil Revision No. 74 of 2021, reported in 2024 (1) 

MPLJ 297 

Relevant extracts from the order: 

  In the case of Mithailal Dalsangar Singh and ors. v. Annabai Devram Kini 

and ors., (2003) 10 SCC 691, the Supreme Court has observed that if the 

explanation of delay is available on record then even without filing application 

under Order 22 Rule 9 CPC, the prayer for setting aside abatement can be 

considered and allowed. In the present case, fault of non-filing of application under 

Order 22 Rule 9 CPC is not attributable to the applicants but it was legal duty of 

their counsel to file application under Order 22 Rule 9 CPC and it is well settled 

that the litigant should not be made to suffer for the faults of the counsel. 

  In the case of Mithailal Dalsangar Singh (supra), the Supreme Court has held 

as under: 

“In as much as the abatement results in denial of hearing on the 

merits of the case, the provision of abatement has to be construed 

strictly. On the other hand, the prayer for setting aside an abatement 

and the dismissal consequent upon an abatement, have to be 

considered liberally. A simple prayer for bringing the legal 

representatives on record without specifically praying for setting 
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aside of an abatement may in substance be construed as a prayer for 

setting aside abatement. So also a prayer for setting aside abatement 

as regard one of the plaintiffs can be construed as a prayer for setting 

aside the abatement of the suit in its entirety. Abatement of suit for 

failure to move an application for bringing the legal representatives 

on record within the prescribed period of limitation is automatic and 

a specific order dismissing the suit as abated is not called for. Once 

the suit has abated as a matter of law, though there may not have 

been passed on record a specific order dismissing the suit as abated, 

yet the legal representatives proposing to be brought on record or 

any other applicant proposing to bring the legal representatives of 

the deceased party on record would seek the setting aside of an 

abatement. A prayer for bringing the legal representatives on record, 

if allowed, would have the effect of setting aside the abatement as 

the relief of setting aside abatement though not asked for in so many 

words is in effect being actually asked for and is necessarily implied. 

Too technical or pedantic an approach in such cases is not called 

for.” 

  Reading of the provision of Order 22 Rule 9(2) CPC makes it clear that an 

application is to be made and not to be filed. The word made shows that the 

application can be orally made. 

  As such, while considering the applications under Order 22 Rule 3 CPC as 

well as Section 5 of the Limitation Act, if learned appellate Court was of the opinion 

that application under Order 22 Rule 9 CPC needs to be filed, then before 

proceeding further learned appellate Court ought to have afforded further 

opportunity to the applicants to file application under Order 22 Rule 9 CPC and in 

the available facts and circumstances of the case, where the applicants moved an 

application under Section 5 of the Limitation Act then it should not have dismissed 

the application for substitution for want of application under Order 22 Rule 9 CPC. 

  
160. CIVIL PROCEDURE CODE, 1908 – Order 23 Rule 1(3) 

 Application for withdrawal of suit with liberty to file fresh suit – Such 

application cannot be partly allowed and partly rejected – It has either 

to be completely allowed or completely rejected – Suit cannot be allowed 

to be withdrawn without giving the plaintiff liberty to file a fresh suit – 

This would leave the plaintiff remediless. 
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 flfoy izfØ;k lafgrk] 1908 & vkns”k 23 fu;e 1¼3½ 

 uohu okn izLrqr djus dh Lora=rk ds lkFk okn okil ysus dk vkosnu & 

,slk vkosnu vkaf'kd :i ls Lohdkj ,oa vkaf'kd :Ik ls fujLr ugha fd;k tk 

ldrk & bls iw.kZr% Lohdkj ;k iw.kZr% fujLr fd;k tkuk pkfg, & oknh dks 

uohu okn izLrqr djus dh Lora=rk fn, fcuk mls okn okil ysus dh vuqefr 

ugha nsuh pkfg, & ,slk djuk oknh dks mipkjghu dj nsxkA  

 Madhuribai v. Shakuntalabai and ors. 

 Order dated 01.03.2024 passed by the High Court of Madhya 

Pradesh (Indore Bench) in Miscellaneous Petition No. 4647 of 2022, 

reported in 2024 (2) MPLJ 718 

Relevant extracts from the order: 

 This Court is of the considered opinion that an application under order XXIII 

Rule 1(3) cannot be decided in such a manner, which would leave the plaintiff as 

remediless, as on one hand, the liberty to file a fresh suit has been rejected and, at 

the same time the suit has also been allowed to be withdrawn, and is rejected. On a 

bare reading of the language used in order XXIII Rule 1(3) reveals that an 

application filed under the said provision is either to be allowed as a whole or 

rejected as a whole and, there is no third course available to the Court to partly 

allow it.  

  
161. CIVIL PROCEDURE CODE, 1908 – Order 39 Rules 1 and 2 

 Temporary injunction – Grant of – Suit for specific performance of 

agreement to sell immovable property – Time was the essence of the 

contract as sale deed was agreed to be executed within a period of six 

months – Plaintiff did not make any effort to get the sale deed executed 

during stipulated period and filed suit only few days before the expiry of 

the period of limitation – Conduct of plaintiff is also a very relevant 

consideration for the purpose of injunction – Merely because execution 

of agreement to sell and part payment of sale consideration is admitted, 

plaintiff would not be entitled to the relief of injunction. 

 flfoy izfØ;k lafgrk] 1908 & vkns”k 39 fu;e 1 ,oa 2 

 vLFkk;h fu"ks/kkKk & iznku fd;k tkuk & LFkkoj laifRr ds foØ; vuqca/k ds 

fofuZfn"V vuqikyu gsrq okn & le; lafonk dk lkj Fkk D;ksafd foØ; foys[k 
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dks Ng ekg dh vof/k ds Hkhrj fu"ikfnr djus ij lgefr gqbZ Fkh & oknh 

us bl vof/k ds nkSjku foØ; foys[k fu"ikfnr djus gsrq dksbZ iz;kl ugha 

fd;k ,oa ifjlhek dky dh lekfIr ds dqN fnu iwoZ gh okn izLrqr fd;k & 

fu"ks/kkKk ds iz;kstu ds fy, oknh dk vkpj.k Hkh vR;Ur lqlaxr fopkj.kh; 

rF; gksrk gS & ek= bl dkj.k fd foØ; vuqca/k dk fu"iknu ,oa foØ; 

izfrQy dk vkaf'kd Hkqxrku Lohd`r gS] oknh fu"ks/kkKk dh lgk;rk ikus dk 

vf/kdkjh ugha gks tkrkA  

  Deepak Grover v. Atul Agrawal and ors. 

  Order dated 27.09.2023 passed by the High Court of Madhya 

Pradesh in Miscellaneous  Petition No. 2305 of 2023, reported in 

2024 (1) MPLJ 407 

Relevant extracts from the order: 

  Undisputedly, all the three agreements in question were executed on 

19.02.2012 (notarized on 22.02.2012) whereby total sale consideration was fixed 

at Rs.1,00,00,000/- out of which an amount of Rs.25,00,000/- was paid in advance 

and as per condition no.2 of the agreement(s), the sale deed was to be executed 

within six months i.e. on or before 22.08.2012. However, there are other conditions 

mentioned in other columns of the agreements but it appears that time of six months 

was fixed for fulfillment of other conditions also. 

   Even prima facie, in presence of fixed period of six months, it was for the 

plaintiffs to issue notice to the defendant 1 before expiry of period of six months, 

but for the reasons best known to them, the plaintiffs did not issue notice 

complaining their grievance. Copy of plaint shows that even after expiry of six 

months, the plaintiffs did not do anything for a period of more than two years and 

five months and just before few days of expiry of three years the suit was filed on 

16.02.2015.  

  Thereafter on 16.06.2016 the defendant 1 filed written statement and in 

paragraph 1 of which itself, he stated that because the plaintiffs have failed to get 

executed sale deed within a period of six months, therefore, if the plaintiffs want to 

purchase the property, the defendant 1 is ready and willing to sell it on the 

prevailing/current Collector guideline, but nothing is on record to show that the 

plaintiffs ever made any effort to get the sale deed executed or even they did not 

show their willingness to purchase the property at current/prevailing Collector 

guideline. 
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  Perusal of the impugned orders passed by learned Courts below shows that 

both the learned Courts below have, on the premise that the factum of execution of 

agreements in question and payment of advance consideration amount of Rs. 

25,00,000/- has been admitted by the defendant-1, issued temporary injunction 

restraining the defendant-1 from alienating the suit property and from raising 

construction thereon, but nowhere learned Courts have considered the conduct of 

the plaintiffs which is required to be considered necessarily in the light of decisions 

of Supreme Court in the case of Ambalal Sarabhai Enterprises Ltd. v. K.S. 

Infraspace LlP Ltd. ( 2020) 5 SCC 410 and M/s. Gujarat Bottling Co. Ltd. and 

ors. v. Coca Cola Company and ors., (1995) 5 SCC 545 non-consideration of 

which has vitiated the impugned orders. 

  
162. COMMERCIAL COURTS ACT, 2015 – Section 15(4) 

  CIVIL PROCEDURE CODE, 1908 – Order 8 Rule 1 

  Filing of written statement – Class-B suit initially filed before District 

Court Betul on 21.01.2019 – Said suit was transferred to Commercial 

Court, Bhopal and was re-registered on 18.04.2022 – Defendant 

submitted written statement on 13.09.2022 – Commercial Court rejected 

the written statement on the ground that pendency of application filed 

under Order 7 Rule 11 cannot be a ground to extend the limitation for 

filing the same beyond the period of 120 days – After transfer of the suit 

to the Commercial Court, the case management hearing needs to be 

applied and for that purpose, the court is obliged to prescribe a new time 

period within which the written statement shall be filed – Since without 

prescribing a new time line as per sub-section (4) of section 15 of the Act, 

the Commercial Court declined the written statement – Order was set 

aside and written statement was directed to be taken on record.  

 Okkf.kfT;d U;k;ky; vf/kfu;e] 2015 & /kkjk 15¼4½ 

 flfoy izfØ;k lafgrk] 1908 & vkns”k 8 fu;e 1  

 fyf[kr dFku dh izLrqfr & vkjEHk esa ftyk U;k;ky; cSrwy ds le{k fnukad       

21-01-2019 dks ch Dykl okn izLrqr fd;k x;k & mä okn okf.kfT;d 

U;k;ky;] Hkksiky esa varfjr dj fn;k x;k Fkk vkSj fnukad 18-04-2022 dks 

iqu% iathc) gqvk & çfroknh us fnukad 13-09-2022 dks fyf[kr dFku çLrqr 

fd;k & okf.kfT;d U;k;ky; us fyf[kr dFku dks bl vk/kkj ij ukeatwj dj 
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fn;k fd vkns'k 7 fu;e 11 ds varxZr izLrqr vkosnu dk yafcr jguk 120 

fnu dh vof/k ls ijs fyf[kr dFku izLrqr djus gsrq le; lhek dk foLrkj 

djus dk vk/kkj ugha gks ldrk & okf.kfT;d U;k;ky; esa okn ds varj.k ds 

mijkar] ekeyk lquokbZ izca/ku dk ykxw djuk vko';d gS vkSj bl iz;kstu 

ls U;k;ky; ds fy, ck/;dj gS fd og ubZ le; lhek fu/kkZfjr djs ftlds 

Hkhrj fyf[kr dFku izLrqr fd;k tk,xk & pwWafd vf/kfu;e dh /kkjk 15 dh 

mi/kkjk 4 ds rgr ubZ le; lhek fu/kkZfjr fd;s fcuk okf.kfT;d U;k;ky; 

us fyf[kr dFku vLohdkj fd;k & vkns'k vikLr fd;k x;k ,oa fyf[kr 

dFku vfHkys[k ij ysus dk funsZ'k fn;k x;kA 

 Tele Communications Consultants India Ltd. v. Rajendra 

Singh Kiledar Construction Pvt. Ltd. 

  Order dated 13.12.2023 passed by the High Court of Madhya 

Pradesh in Miscellaneous Petition No. 6026 of 2022, reported in 

2024(1) MPLJ 416 (DB) 

Relevant extracts from the order: 

  The language employed in sub-section 4, makes it crystal clear that after 

transfer of matter to the Commercial Court, the case management hearing needs to 

be applied and for that purpose, the Court is obliged to prescribe a new time line or 

issue further directions. The language of the statute is plain, simple and 

unambiguous. Thus, it must be given effect to irrespective of its consequences.   

(See :Nelson Motis v. Union of India, (1992) 4 SCC 711  

  The Division Bench in the case of Amoda Iron Steel Limited v. Sneha 

Analytics and Scientifics, Civil Revision No. 1261 of 2020, delivered on 

25.01.2022 considered the judgment of Supreme Court in SCG Contracts (India) 

Pvt. Ltd. v. K.S. Chamankar Infrastructure Private Limited and ors., (2019) 12 

SCC 210 and enabling statutory provisions including Section 15(4) of the Act of 

2015 as well as Order V Rule 1 and Order VIII Rule 1 and Rule 10 of the Code of 

Civil Procedure. It is apt to consider few paragraphs of this judgment:— 

“Here, we notice an anomaly in the statutory provisions. A 

comparative study of the second proviso to Order V Rule 1 sub-

rule(1) CPC and the proviso to Order VIII Rule 1 CPC as amended 

through Section 16 of the Act, 2015 shows that both the provisos are 

verbatim the same. Section 15(4) of the Act, 2015, which expressly 
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excludes the applicability of the proviso to sub rule(1) of rule (1) of 

Order V CPC, is silent about the proviso to rules 1 and 10 of Order 

VIII. On the one hand, proviso to sub rule 1 of rule 1 of Order 

V CPC shall not apply, meaning thereby that with respect to the suits 

or applications transferred to the Commercial Court from the civil 

court under Section 15(1) or (2) the right of the defendant to file 

written statement shall not be forfeited even if the same is not filed 

within a period of 120 days from the date of service of summons and 

further, in view of Section 15(4) itself, the commercial court may in 

its discretion prescribe a new time period within which the written 

statement shall be filed, but on the other hand, in view of the proviso 

to Order VIII Rule 1 CPC on expiry of 120 days, the right of the 

defendant to file the written statement, if the written statement is not 

filed within that time-limit, shall be forfeited and the court shall not 

allow the written statement to be taken on record on expiry of such 

period nor the court shall extend the time for filing the written 

statement in view of rule 10 of Order VIII CPC. Both the provisions 

i.e. Section 15(4) proviso and Order VIII rules 1 and 10, therefore 

apparently cannot be given effect to at the same time. 

 After dealing with the relevant provisions, it was concluded as under: – 

   We are therefore of the considered view and hold on point No. 1 as under:— 

1)  where the suit or application has been transferred to the Commercial Court 

under Section 15(2) of the Act, to file written statement and the 2015 from 

the civil court and the procedure for filing written statement had not been 

completed at the time of transfer, the commercial court shall have the power 

and jurisdiction to prescribe a new time period for filing written 

statement, irrespective of the expiry of 120 days from the date of service of 

summons on the concerned defendant. 

2)  In a suit or application transferred to the commercial court under Section 

15(2) of the Act, 2015, the written statement shall be filed within the new time 

period prescribed by the Commercial Court in exercise of power under 

Section 15(4) of the Act, 2015, failing which, on expiry of new time line so 

prescribed, the defendant shall forfeit his right court shall neither take the 
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written statement on record nor shall extend the new prescribed time period 

as mandated by Order VIII rules 1 and 10 CPC.” 

  We have gone through the aforesaid Division Bench judgment and we are in 

respectful agreement with the view taken by the Andhra Pradesh High Court. The 

interpretation advanced by the Division Bench is in consonance with the statutory 

scheme ingrained in Section 15(4) of the Act of 2015. In Para-61 with utmost 

clarity, the Division Bench dealt with the impact of Section 15(4) of the Act of 2015 

and Order V Rule 1 and Order VIII Rule 1 and 10 of the Code of Civil Procedure. 

  In this view of the matter, learned Commercial Court has committed an error 

of law in declining the written statement without prescribing a new time line as per 

Sub-section 4 of Section 15 of the Act of 2015. Resultantly, the impugned order 

dated 13.9.2022 (Annexure P-7) passed in Commercial Suit No. 06 of 2022 is set 

aside. The court below is directed to take the written statement on record and 

prepare a further time line as per Section 15(4) of the Commercial Courts Act, 2015. 

  

163. CONSTITUTION OF INDIA – Article 141  

(i) Doctrine of binding precedent – Per incuriam and sub silentio 

decisions – Meaning – Non­binding effect of both kinds of decisions 

–   Law clarified.     

(ii)  Order obtained by playing fraud on Court – Will be treated non est 

in the eye of law –   Doctrine of res judicata or doctrine of binding 

precedent would not be attracted.  

Hkkjr dk lafo/kku & vuqPNsn 141 

(i) ck/;dkjh iwoZfu.kZ; dk fl)kar & ij bUD;wfj;e vkSj lc lkbysfU';ks 

fu.kZ; & vFkZ & nksuksa izdkj ds fu.kZ;ksa dk vck/;dkjh izHkko & fof/k Li"V 

dh xbZ A  

(ii) U;k;ky; ls diV dj izkIr fd;k x;k vkns'k & fof/k dh n`f"V esa bls 

vfLrRo esa u gksuk ekuk tk,xk & iwoZ U;k; dk fl)kar vFkok ck/;dkjh 

iwoZfu.kZ; dk fl)kar vkd`"V ugha gksxk A 

 Bilkis Yakub Rasool v. Union of India and ors.  

 Judgment dated 8.01.2024 passed by the Supreme Court in Writ 

Petition (Crl.) No. 491 of 2022, reported in (2024) 5 SCC 481 
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Relevant extracts from the judgment:  

 It is trite that fraud vitiates everything. It is a settled proposition of law that 

fraud avoids all judicial acts. In S. P. Chengalvaraya Naidu v. Jagannath (Dead) 

through LRs, (1994) 1 SCC 1 it has been observed that “fraud avoids all judicial 

acts, ecclesiastical or temporal.” Further, “no judgment of a court, no order of a 

minister would be allowed to stand if it has been obtained by fraud. Fraud unravels 

everything” vide Lazarus Estates Ltd. v. Beasley, (1956) 2 WLR 502 (CA). 

 It is well settled that writ jurisdiction is discretionary in nature and that the 

discretion must be exercised equitably for promotion of good faith vide State of 

Maharashtra v. Prabhu, (1994) 2 SCC 481. This Court has further emphasized 

that fraud and collusion vitiate the most solemn precedent in any civilized 

jurisprudence; and that fraud and justice never dwell together (fraus et jus nunquam 

cohabitant). This maxim has never lost its lustre over the centuries. Thus, any 

litigant who is guilty of inhibition before the Court should not bear the fruit and 

benefit of the court’s orders. This Court has also held that fraud is an act of 

deliberation with a desire to secure something which is otherwise not due. Fraud is 

practiced with an intention to secure undue advantage. Thus, an act of fraud on 

courts must be viewed seriously. 

 Furmer, fraud can be established when a false representation has been made 

(i) knowingly, or (ii) without belief in its truth, or (iii) recklessly, being careless 

about whether it be true or false. While suppression of a material document would 

amount to a fraud on the Court, suppression of material facts vital to the decision 

to be rendered by a court of law is equally serious. Thus, once it is held that there 

was a fraud in judicial proceedings all advantages gained as a result of it have to be 

withdrawn. In such an eventuality, doctrine of res Judicata or doctrine of binding 

precedent would not be attracted since an order obtained by fraud is non est in the 

eye of law. 

 A Division Bench of this Court comprising Justice B. R. Gavai and Justice 

C.T. Ravikumar placing reliance on the dictum in S.P. Chengalvaraya Naidu, held 

in Ram Kumar v. State of Uttar Pradesh, AIR 2022 SC 4705, that a judgment or 

decree obtained by fraud is to be treated as a nullity. 

 In State of U.P. v. Synthetics and Chemicals Ltd., (1991) 4 SCC 139 a two 

Judge Bench of this Court (speaking through Sahai J. who also wrote the concurring 

https://indiankanoon.org/doc/1957056/
https://indiankanoon.org/doc/1957056/
https://indiankanoon.org/doc/101207698/
https://indiankanoon.org/doc/1488034/
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judgment along with Thommen, J.) observed that the expression per incuriam 

means per ignoratium. This principle is an exception to the rule of stare decisis. 

The ‘quotable in law’ is avoided and ignored if it is rendered, ‘in ignoratium of a 

statute or other binding authority’. It would result in a judgment or order which is 

per incuriam. In the case of Synthetics and Chemicals Ltd., the High Court relied 

upon the observations in paragraph 86 of the judgment of the Constitution Bench 

in Synthetics and Chemicals Ltd., namely, “sales tax cannot be charged on 

industrial alcohol in the present case, because under the Ethyl Alcohol (Price 

Control) Orders, sales tax cannot be charged by the State on industrial alcohol” and 

struck down the levy. 

 Thus, although it is the ratio decidendi which is a precedent and not the final 

order in the judgment, however, there are certain exceptions to the rule of 

precedents which are expressed by the doctrines of per incurium and sub silentio. 

Incuria legally means carelessness and per incurium may be equated with per 

ignorantium. If a judgment is rendered in ignorantium of a statute or a binding 

authority, it becomes a decision per incurium. Thus, a decision rendered by 

ignorance of a previous binding decision of its own or of a court of coordinate or 

higher jurisdiction or in ignorance of the terms of a statute or of a rule having the 

force of law is per incurium. Such a per incurium decision would not have a 

precedential value. If a decision has been rendered per in curium, it cannot be said 

that it lays down good law, even if it has not been expressly overruled vide Mukesh 

K. Tripathi v. Senior Divisional Manager, LIC, (2004) 8 SCC 387. Thus, a 

decision per incurium is not binding. 

 Another exception to the rule of precedents is the rule of sub- silentio. A 

decision is passed sub-silentio when the particular point of law in a decision is not 

perceived by the Court or not present to its mind or is not consciously determined 

by the Court and it does not form part of the ratio decidendi it is not binding vide 

Amrit Das v. State of Bihar, (2000) 5 SCC 488. 

  

164. COURT FEES ACT, 1870 – Section 7 

 Suit for declaration and mandatory injunction – Payment of court fees – 

Relief was sought by the plaintiff to the effect that direction issued by 

Respondent Nos. 1 & 2 for grant of retiral dues of deceased employee to 

https://indiankanoon.org/doc/45884/
https://indiankanoon.org/doc/45884/
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the Respondent Nos. 3 & 4 be declared as null and void and for granting 

mandatory injunction regarding payment of said amount to the plaintiff 

– For the relief of declaration, plaintiff paid the Court fees but did not 

pay Court fees for the relief of mandatory injunction stating that the said 

relief is consequential in nature – Whether said relief can be said to be  

consequential in nature? Held, No – Both the reliefs claimed by the 

plaintiff are totally distinct and independent of each other – The 

injunction claimed is not consequential to the declaration sought – 

Therefore, both the relief needs to be valued separately and requisite 

Court fees is required to be paid. 

 U;k;ky; Qhl vf/kfu;e] 1870 & /kkjk 7 
 ?kks"k.kk ,oa vkKkid fu"ks/kkKk dk okn & U;k;ky; 'kqYd dh vnk;xh & oknh 

}kjk ;g vuqrks"k pkgk x;k fd izR;FkhZ dzekad 1 o 2 }kjk e`rd deZpkjh dh 

lsokfuo`fRr ns;dksa dks izR;FkhZ dzekad 3 o 4 dks iznku djus ds funsZ'k dks 

vd`r vkSj 'kwU; ?kksf"kr fd;k tk, ,oa vkKkid fu"ks/kkKk iznku dj mDr 

jkf'k oknh dks Hkqxrku dh tkos & ?kks"k.kk ds vuqrks"k ds fy, oknh us U;k;ky; 

Qhl dk Hkqxrku fd;k fdUrq vkKkid fu"ks/kkKk dks ikfj.kkfed vuqrks"k crkrs 

gq, mDr vuqrks"k ds fy, U;k;ky; Qhl dk Hkqxrku ugha fd;k & D;k mDr 

vuqrks"k dks ikfj.kkfed izd`fr dk ekuk tk ldrk gS & vo/kkfjr] ugha & 

nksuksa vuqrks"k tks oknh }kjk pkgs x, gS os iw.kZr% ,d nwljs ls lqfHkUu o Lora= 

gS & tks fu"ks/kkKk pkgh x;h gS og dfFkr ?kks"k.kk dk ikfj.kkfed Lo:i ugha 

gS & vr% nksuks vuqrks"k dk i`Fkd&i`Fkd ewY;kadu dj vko';d U;k;ky; 

'kqYd vnk djuk gksxkA  

 Bhagwanlal Sharma v. Government Kamla Nehru Kanya 

Uchchatar Mahavidyalaya, Bhopal and ors. 

 Order dated 24.01.2024 passed by the High Court of Madhya 

Pradesh in Miscellaneous Petition No. 2306 of 2023, reported in 

2024 (2) MPLJ 696 

Relevant extracts from the order: 

 The legal position, as is involved in the present case, has been dealt with by 

the Delhi High Court in the case of Sujata Sharma v. Manu Gupta & ors., 2010 

SCC Online Del 506 wherein the Court relied upon the case of Hans Raj Kalra v. 

Kishan Lal Kalra and ors., ILR 1976 Delhi, in which the Court observed as under: 
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As to what constitutes ‘consequential relief’, …..the observation in 

Mt. Zeb-ul-Nissa v. Din Mohammad, AIR 1941 Lahore 7 (FB) (6) 

which was also upheld by the Supreme Court in Shamsher Singh v. 

Rajinder Prasad, AIR 1973 SC 2384 (7) as follows: 

“The expression ‘consequential relief’ in Article 7(iv)(c) means 

some relief, which would follow directly from the declaration given, 

the valuation of which is not capable of being definitely ascertained 

and which is not specifically provided for anywhere in the Act and 

cannot be claimed independently of the declaration as a ‘substantial 

relief’.” 

  ‘Further relief’ as mentioned in Section 34 of the Specific Relief Act, 1963 

must arise from the cause of action on which the declaratory suit is based. However, 

the operation of Section 7(iv)(c) of the Court Fees Act, 1870 is limited to cases 

where a consequential relief is claimed in addition to a declaratory relief. The 

section does not apply to all cases falling within the ambit of Section 34 of the 

Specific Relief Act as though every ‘consequential relief’ would be ‘further relief’, 

there would be ‘further relief’ which would not constitute ‘consequential relief’. 

No relief is consequential unless it cannot be granted without a declaration. 

        It is settled law that a declaration with consequential relief falls within the 

meaning of Section 7(iv)(c) of the Court Fee Act, 1870 and the plaintiff in such a 

case is required to value the suit for the purposes of court fee which is payable ad-

valorem according to the value of the relief sought.” 

 I am of the considered view that the Court has rightly observed that although 

a declaration was claimed, but by a mandatory injunction claiming whatever 

amount as to be paid towards the retiral dues of late employee in favour of 

respondent Nos. 3 and 4 be paid in favour of plaintiff/petitioner is not a relief 

consequential to the said declaration. By the said relief, the plaintiff is not only 

depriving the defendants to get the relief, which is already granted in their favour, 

but the plaintiff is also claiming that the said amount be paid to him. The declaration 

and consequential relief claimed by the plaintiff are very much distinct to each 

other. The injunction claimed is not consequential to the declaration made. The 

amount towards the retiral dues of late employee is being claimed by the plaintiff 

for himself, therefore trial court has rightly observed that the relief of declaration 

and injunction needs to be valued separately and ad valorem court fees is required 
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to be paid. I do not find any illegality or perversity in the order passed by the trial 

court. The case on which the petitioner is relying upon is not applicable in the facts 

and circumstances of the present case. 

  
165. COURT FEES ACT, 1870 – Section 7(xi)(cc) 

 Suit for eviction and arrears of rent – Requisite court fees – Court fees 

paid only in relation to relief of eviction – When relief of recovery of 

arrears of rent is sought, plaintiff is required to value the suit on the basis 

of amount of arrears and has to pay ad valorem court fees on the said 

amount. 

 U;k;ky; Qhl vf/kfu;e] 1870 & /kkjk 7¼xi½¼xx½ 

       fu"dklu ,oa cdk;k fdjk;k dh olwyh gsrq okn & visf{kr U;k;ky; 'kqYd 

& U;k;ky; 'kqYd ek= fu"dklu dh lgk;rk ds fy, vnk dh xbZ & tc 

cdk;k fdjk;s dh olwyh dk vuqrks"k pkgk x;k gS & oknh dks okn dk 

ewY;kadu cdk;k fdjk;s dh jkf'k ds vk/kkj ij djrs gq, ml jkf'k ij 

ewY;kuqlkj U;k;ky; 'kqYd dk Hkqxrku djuk gksxkA  

 Raj Jaiswal v. Shri Gopal Lal Ji Maharaj Trust, Jabalpur and anr. 

 Order dated 24.01.2024 passed by the High Court of Madhya 

Pradesh in Miscellaneous Petition No. 43 of 2024, reported in 2024 

(2) MPLJ 668 

Relevant extracts from the order: 

 So far as the question of valuation of suit for purpose of arrears of rent (prior 

to suit) is concerned, a coordinate Bench of this Court has, in the case of Shri 

Ramkrishan Trading Co. v. Smt. Shakuntla Devi, 1982 MPWN 401, held as under :- 

“The learned counsel for the non-applicant has vehemently argued 

before me that there is no need of paying Court fees for the amount 

of arrears of rent, as has been held by the Courts below. It has been 

alleged in the plaint that if the defendant fails to deposit the amount 

of arrears of rent, a decree for the said amount be also passed in 

favour of the plaintiff and he will pay the Court fees subsequently. 

This sort of prayer, which, amounts for asking for arrears of rent, 

even though made in a very clear language, cannot be said to be 

sufficient so as to evade the payment of Court fee and, in my 



JOTI JOURNAL – AUGUST 2024 – PART II  299 

 

opinion, payment of Court- fees, arrears of rent is absolutely 

essential and the order of the Courts below in this regard is correct. 

If the plaintiff does not want to pay the Court-fee for the said relief, 

then she will have to delete the said prayer for passing a decree for 

arrears of rent.” 

 Aforesaid view of coordinate Bench of this Court in the case of                       

Shri Ramkrishan Trading Co. (supra) has already been affirmed by Division 

Bench of this Court in the case of Omprakash Gupta (Dr.) v. Ram Prakash and 

ors., 1993 MPLJ 869 (DB). Relevant paragraph 15 of which is as under : 

“15. The question still remains to be decided whether on such 

transfer, in view of the law laid down in Baijnath 's case (supra), a 

landlord can seek eviction on the ground of default in payment of 

arrears of rent under Section 12(1)(a) and, if he can, then certainly, 

as rightly contended by Shri V.K. Bharadwaj, learned counsel for 

the tenants, placing reliance on short-noted decision of a learned 

Single Judge of this Court in Shri Ramkrishan Trading Co. v. Smt. 

Shakuntala Devi, 1982 MPWN 401 that, as the suit will not only be 

for possession but for arrears of rent also, the court-fees payable on 

the former relief would be under Sub-clause (cc) of Clause (xi) of 

Section 7 of the Court Fees Act, and for the latter ad valorem court-

fees on the money claimed.” 

 It is clear that if the plaintiff prays for relief in respect of recovery of arrears 

of rent, then he is required to value the suit for that purpose and has to pay 

requisite/ad-valorem court fee on the amount of arrears of rent claimed by him. 

 As in the instant suit, no valuation has been made in respect of arrears of rent 

and no court fee has been paid, therefore, in my considered opinion trial court has 

committed illegality in dismissing the application holding thereby that the plaintiff 

has valued the suit properly and has paid requisite court fee. 

  

166. CRIMINAL PROCEDURE CODE, 1973 – Sections 29(2), 248, 325 and 360 

 Sentence – Procedure when Magistrate cannot pass sufficiently severe 

sentence – When it appears to the Magistrate from the records that the 

accused is guilty and deserves heavier sentence than that what he/she 

could impose, it would not be proper for him to straightway act u/s 325 
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of the Code and forward the case to the CJM – Magistrate has to pass a 

speaking and reasoned order referring the evidence on record in brief 

for forming an opinion of guilt and then refer the matter to the CJM. 

 n.M izfØ;k lafgrk] 1973 & /kkjk,a 29¼2½] 248] 325 ,oa 360 

 n.Mkns'k & izfØ;k tc eftLVªsV Ik;kZIr dBksj n.Mkns'k ugha ns ldrk & 

tc eftLVªsV dks vfHkys[k ls ;g nf'kZr gksrk gS fd vfHk;qDr nks"kh gS vkSj 

ftruk n.Mkns'k og ns ldrk gS mlls dBksj n.M ikus dk vf/kdkjh gS rc 

mlds fy, ;g mfpr ugha gksxk fd og ekeys dks lafgrk dh /kkjk 325 ds 

v/khu lh/ks gh eq[; U;kf;d eftLVªsV dks Hkst ns & eftLVªsV dks vfHk;qDr 

ds nks"kh gksus ds laca/k esa jk; cukus ds fy, vfHkys[k ij miyC/k lk{; dk 

la{ksi esa mYys[k djrs gq, ,d cksyrk gqvk ldkj.k vkns'k ikfjr djuk gksxk 

vkSj fQj ekeys dks eq[; U;kf;d eftLVªsV ds ikl Hkstuk gksxkA   

 Shiv Pal Singh Chouhan v. State of M.P. & anr. 

 Order dated 20.09.2023 passed by the High Court of Madhya 

Pradesh in Miscellaneous Criminal Case No. 40253 of 2023, reported 

in ILR 2024 MP 784 

Relevant extracts from the order: 

 Section 325 of the Code specifically deals with the cases of punishment more 

than what the trial Magistrate can award. When, from the records, it appears to a 

Magistrate that the accused may have to be given a heavier sentence that what 

he/she could impose, it would not be proper for the Magistrate to straightway act 

under Section 325 of the Code and forward the case to the Chief Judicial Magistrate 

without forming an opinion that the accused is guilty. The mandate of Section 325 

of the Code is clear and specific. It is only when a Magistrate is of the opinion, after 

hearing the evidence for the prosecution and the accused, that the accused is guilty 

and that he ought to receive a punishment different in kind from, or more severe 

than, that which the Magistrate is empowered to inflict. There should be a case 

where the sentence ought to be even for more than a Chief Judicial Magistrate can 

award, there will be no difficulty to the Magistrate forwarding the case to the Chief 

Judicial Magistrate in so far as Section 325(3) of the Code provides that Chief 

Judicial Magistrate can pass any order which he thinks fit but it is just possible only 

after hearing of the evidence for the prosecution and the defence and only then 

Magistrate can opine that the accused is guilty. After hearing the evidence for the 
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prosecution and the defence, Magistrate might opine that the accused is not guilty 

and in that case it would be perfectly open to him to acquit the accused. Forwarding 

cases to the Chief Judicial Magistrate without reaching the stage where Magistrate 

could form an opinion of guilt, but which are likely to end in an acquittal after 

hearing the evidence for the prosecution and the defence under Section 325 of the 

Code merely because it appears to him from the nature of the allegations that, in 

the remote prospect of the accused being convicted he/she might not be able to 

award adequate sentence, would be wasting the precious time of the Court, as after 

all the Magistrate is quite competent to try the case and acquit the accused, if he/she 

so find the accused not guilty. Section 325 of the Code should be resorted to only 

when the Magistrate opines that accused is guilty of offence and he may have to be 

given a heavier sentence that what he/she could impose. 

 The Magistrate while forwarding the accused to Chief Judicial Magistrate, 

when it forms an opinion that higher dose of sentence is required, is not merely to 

act as a post office but has to fully appreciate the facts of the case in context of the 

evidence led before it and it is only thereafter that a Magistrate can effectively opine 

that the case is such where a higher dose of sentence would be justified. Although 

such an exercise of marshalling entire evidence led before it would virtually be an 

exercise almost equivalent to passing of a judgment but under the scheme of the 

Code, the Chief Judicial Magistrate is still competent to admit fresh evidence and 

differ with the opinion of the Magistrate. 

 Magistrate is only required to form an opinion by recording the same in the 

form of a short but speaking and reasoned order referring the evidence for 

prosecution and defence in brief for forming an opinion of guilt and then refer the 

matter to the Chief Judicial Magistrate. Even if, a final opinion has been recorded 

in the form of judgment in case of more than one accused where one or more of 

them have been convicted for the charge, and some has been acquitted of the charge, 

the same shall not be binding on the Chief Judicial Magistrate to the extent of 

accused who have been convicted and whose case has been forwarded to it under 

Section 325 Cr.P.C. and shall be considered as opinion. The Chief Judicial 

Magistrate shall be required to pass a final judgment independently and if he comes 

to the conclusion, on appreciation of evidence that a judgment of conviction is 

required to be passed, he shall pass the same while awarding appropriate sentence. 

  
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167. CRIMINAL PROCEDURE CODE, 1973 – Sections 82 and 438  

(i) Anticipatory bail – Entitlement of – Accused persons were 

consistently disobedient to comply with the orders of the Court – 

They failed to appear before the trial court after receipt of summons 

and then after issuance of bailable warrants – Even after issuance 

of non-bailable warrants, they did not care to appear and did not 

apply for regular bail after its recalling – After coming to know 

about the proclamation u/s 82 of the Code, no steps were taken to 

challenge the same – Accused persons not entitled to be released on 

anticipatory bail. 

(ii) Anticipatory bail – Caution – Extraordinary power of Court, to be 

exercised in exceptional cases to safeguard the freedom of 

individual against unwarranted arrest and not to be exercised as of 

rule, in favour of a person continuously defying order of Court and 

kept absconding.  

(iii) Whether initiation of proceedings u/s 82 of the Code is barred 

because an anticipatory bail application has been filed or because 

such application was adjourned without passing any interim 

protection order? Held, No – Law clarified.  

 naM izfØ;k lafgrk] 1973 & /kkjk,a 82 ,oa 438  
(i) vfxze tekur & ik=rk & vfHk;qDr O;fDr U;k;ky; ds vkns'kksa dk 

ikyu djus esa lr~r voKk dj jgs Fks & os leal izkIr djus rFkk mlds 

Ik'pkr~ tekurh; okjaV tkjh gksus ds mijkUr fopkj.k U;k;ky; ds le{k 

mifLFkr gksus esa vlQy jgs & xSj&tekurh; okjaV tkjh gksus ds 

mijkUr Hkh mUgksus mifLFkr gksus dh ijokg ugha dh ,oa mls okil fy;s 

tkus gsrq ,oa mlds mijkUr fu;fer tekur ds fy, vkosnu ugha fd;k 

& lafgrk dh /kkjk 82 ds varxZr mn/kks"k.kk ds laca/k esa tkudkjh gksus 

ds mijkUr mUgksus mls pqukSrh nsus ds fy, dksbZ dne ugha mBk;k & 

vfHk;qDr O;fDr vfxze tekur ij eqDr fd;s tkus ds ik= ugha gaSA  

(ii) vfxze tekur & lko/kkuh & U;k;ky; dh vlk/kkj.k 'kfDr dk mi;ksx 

viokfnr ekeyksa esa vuqfpr fxjQ~rkjh ds fo:) O;fDr dh Lo=ark dh 

j{kk djus gsrq fd;k tkuk pkfg, ,oa fu;e ds :i esa ,sls O;fDr ds i{k 

esa mi;ksx ugha fd;k tkuk pkfg, tks lr~r :i ls U;k;ky; ds vkns'kksa 

dk mYy?kau djrk gS ,oa Qjkj jgrk gSA 
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(iii) D;k lafgrk dh /kkjk 82 ds varxZr dk;Zokgh dk izkjaHk fd;k tkuk oftZr 

gS D;ksafd vfxze tekur vkosnu izLrqr fd;k x;k gS vFkok dksbZ varfje 

lqj{kk vkns'k ikfjr fd;s fcuk ,sls vkosnu ij lquokbZ LFkfxr dh xbZ 

gS\ vfHkfu/kkZfjr] ugha & fof/k Li"V dh xbZA 

Srikant Upadhyay and ors. v. State of Bihar and anr. 

Judgment dated 14.03.2024 passed by the Supreme Court in 

Criminal Appeal No. 1552 of 2024, reported in AIR 2024 SC 1600 

Relevant extracts from the judgment: 

 In the case on hand, application for anticipatory bail was filed by the 

appellants before the High Court in November, 2022 and brought up for hearing on 

04.04.2023, on which day it was dismissed as per the impugned order. The very 

ground, extracted above, would reveal that in the meanwhile, proclamation under 

Section 82 Cr.PC, was issued on 04.01.2023 and thereafter process under Section 

83 Cr.PC was initiated on 15.03.2023. 

 The factual narration made hereinbefore would reveal the consistent 

disobedience of the appellants to comply with the orders of the trial Court. They 

failed to appear before the Trial Court after the receipt of the summons, and then 

after the issuance of bailable warrants even when their co-accused, after the 

issuance of bailable warrants, applied and obtained regular bail. Though the 

appellants filed an application, which they themselves described as “bail-cum-

surrender application” on 23.08.2022, they got it withdrawn on the fear of being 

arrested. Even after the issuance of non bailable warrants on 03.11.2022 they did 

not care to appear before the Trial Court and did not apply for regular bail after its 

recalling. It is a fact that even after coming to know about the proclamation under 

Section 82 Cr.PC., they did not take any steps to challenge the same or to enter 

appearance before the Trial Court to avert the consequences. Such conduct of the 

appellants in the light of the aforesaid circumstances, leaves us with no hesitation 

to hold that they are not entitled to seek the benefit of pre-arrest bail. 

 The power to grant anticipatory bail is an extraordinary power. Though in 

many cases it was held that bail is said to be a rule, it cannot, by any stretch of 

imagination, be said that anticipatory bail is the rule. It cannot be the rule and the 

question of its grant should be left to the cautious and judicious discretion by the 

Court depending on the facts and circumstances of each case. While called upon to 

exercise the said power, the Court concerned has to be very cautious as the grant of 
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interim protection or protection to the accused in serious cases may lead to 

miscarriage of justice and may hamper the investigation to a great extent as it may 

sometimes lead to tampering or distraction of the evidence. We shall not be 

understood to have held that the Court shall not pass an interim protection pending 

consideration of such application as the Section is destined to safeguard the 

freedom of an individual against unwarranted arrest and we say that such orders 

shall be passed in eminently fit cases. At any rate, when warrant of arrest or 

proclamation is issued, the applicant is not entitled to invoke the extraordinary 

power. Certainly, this will not deprive the power of the Court to grant pre-arrest bail 

in extreme, exceptional cases in the interest of justice. But then, person(s) 

continuously, defying orders and keep absconding is not entitled to such grant. 

 Whether there could be any bar on the Trial Court for proceeding under 

Section 82 Cr.PC, merely because an anticipatory application for bail has been filed 

or because such an application was adjourned without passing any interim order. 

We may hasten to add here that it is always preferable to pass orders, either way, at 

the earliest. 

 A bare perusal of Section 438 (1), Cr.PC, would reveal that taking into 

consideration the factors enumerated thereunder the Court may either reject the 

application forthwith or issue an interim order for the grant of anticipatory bail. The 

proviso thereunder would reveal that if the High Court or, the Court of Sessions, as 

the case may be, did not pass an interim order under this Section or has rejected the 

application for grant of anticipatory bail, it shall be open to an officer in-charge of 

a police station to arrest the person concerned without warrant, on the basis of the 

accusation apprehended in such application. In view of the proviso under Section 

438(1), Cr.PC, it cannot be contended that if, at the stage of taking up the matter for 

consideration, the Court is not rejecting the application, it is bound to pass an 

interim order for the grant of anticipatory bail. In short, nothing prevents the court 

from adjourning such an application without passing an interim order. 

  
168. CRIMINAL PROCEDURE CODE, 1973 – Section 167 (2) 

 NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES ACT, 

1985 – Sections 22 (b) and 36 (A) 

 Default bail – Accused was charged for having committed the offence 

punishable u/s 22(b) of the Act – He was produced before the Court on 

18.06.2023 – Since chargesheet was not filed, accused filed an application 
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u/s 167(2) of CrPC for grant of bail on 27.09.2023 – The said application 

has been rejected on the ground that time limit for filing chargesheet was 

already extended upto the period of 180 days by order dated 27.09.2023 

– Whether Special Court was justified in rejecting the said application? 

Held, No – Quantity of the contraband alleged to have been seized from 

the applicant is less than commercial quantity – Provisions of Section    

36-A (4) are not attracted and therefore, chargesheet was required to be 

filed within a period of 60 days and not within a period of 90 or 180 days 

– Order set aside and the applicant was directed to be released on bail.   

 n.M izfØ;k lafgrk] 1973 & /kkjk 167 ¼2½  
 Lokid vkS"kf/k vkSj eu%izHkkoh inkFkZ vf/kfu;e] 1985 & /kkjk,a 22 ¼[k½ 

,oa 36 ¼d½  
 O;frØe tekur & vfHk;qDr ij ;g vkjksi Fkk fd mlus vf/kfu;e dh /kkjk      

22 ¼[k½ ds varxZr n.Muh; vijk/k dkfjr fd;k gS & mls fnukad 18-06-2023 

dks U;k;ky; ds le{k izLrqr fd;k x;k & pwafd vfHk;ksx i= izLrqr ugha 

gqvk Fkk] vfHk;qDr us n-iz-la- dh /kkjk 167¼2½ ds varZxr fnukad 27-09-2023 

dks tekur iznk; djus gsrq vkosnu izLrqr fd;k & mDr vkosnu bl vk/kkj 

ij fujLr fd;k x;k fd vkns'k fnukad 27-09-2023 }kjk vfHk;ksx i= izLrqfr 

gsrq le; lhek 180 fnuks rd c<+kbZ tk pqdh gS & D;k fo'ks"k U;k;ky; }kjk 

mDr vkosnu dks fujLr djuk U;k;ksfpr Fkk\ vfHkfu/kkZfjr] ugha & vkosnd 

ls dfFkr :i ls tCr gqbZ fofuf"k) inkFkZ dh ek=k okf.kfT;d ek=k ls de 

Fkh & /kkjk 36-d¼4½ ds izko/kku vkdf"kZr ugha gksrs gSa blfy, vfHk;ksx i= 

60 fnol dh vof/k esa izLrqr gksuk pkfg, Fkk u fd 90 vFkok 180 fnol dh 

vof/k esa & vkns'k vikLr fd;k x;k ,oa vkosnd dks tekur ij fjgk fd;k 

tkuk vknsf'kr fd;k x;kA  

 Brijesh Kumar Mishra v. State of M.P. 

 Order dated 20.12.2023 passed by High Court of Madhya Pradesh in 

Criminal Revision No. 4874 of 2023, reported in ILR 2024 MP 1233 

Relevant extracts from the order: 

  A perusal of the provision of Section 22(b) and Section 36(A) of NDPS Act 

and the facts of the case, it can be said that the quantity seized from the applicant 

is less than commercial quantity. As such, provision of Section 36-A of NDPS Act 

is not applicable.  
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  Thus, on the basis of above examination of the facts and legal position, it is 

apparent that in this case charge sheet was required to be filed within a period of 60 

days and not in a period of 90 or 180 days. In this case, application for default bail 

under Section 167(2) of Cr.P.C was filed on 27.09.2023 i.e almost after 100 days of 

the judicial custody and when application for extension of time was filed, no notice 

either oral or written was given to the accused about filing of the application for 

extension of period of filing of charge sheet. As charge sheet was not filed within 

60 days and applicant filed the application almost after 90 days, the trial court was 

required to allow the application and dispose of the same on the same day. Thus, 

on screening the material on record, it is crystal clear that charge sheet was not filed 

within maximum period of 60 days. As per the law laid down by the Hon’ble Apex 

Court “the right to get this bail is an indefeasible right” which cannot be defeated 

by the prosecution after completion of the period as per provision of Section 167(2) 

of Cr.P.C. 

  

169. CRIMINAL PROCEDURE CODE, 1973 – Sections 202(1) and 204 

 Summoning order – Private complaint was filed on 17.07.2004 – Judicial 

Magistrate recorded the statement of complainant and other witnesses – 

After recording evidence, the Magistrate on 15.12.2011 called report 

from the concerned police station u/s 202 of the Code – Report never 

submitted by the police – However, without awaiting the report, 

Magistrate passed the summoning order – Whether procedure adopted 

and order passed was proper and justified? Held, No – Proper course to 

be followed by Magistrate, clarified. 

 naM izfØ;k lafgrk] 1973 & /kkjk,a 202¼1½ ,oa 204   

 leu djus dk vkns'k & futh ifjokn fnukad 17-07-2004 dks izLrqr fd;k 

x;k & U;kf;d eftLVsªªV us ifjoknh rFkk vU; lk{khx.k ds dFku ys[kc) 

fd;s & lk{; vfHkfyf[kr djus ds mijkar eftLVsªªV us fnukad 15-12-2011 dks 

lacaf/kr vkj{kh dsUnz ls lafgrk dh /kkjk 202 ds varxZr fjiksVZ vkgwr dh & 

iqfyl }kjk dHkh fjiksVZ izLrqr ugha dh x;h & fdarq fjiksVZ dh izrh{kk fd;s 

fcuk eftLVsªªV us leu vkns'k ikfjr fd;k & D;k viuk;h x;h izfdz;k ,oa 

ikfjr vkns'k mfpr ,oa U;k;kuqer gS\ vfHkfu/kkZfjr] ugha & eftLVsªªV dks ftl 

mfpr izfdz;k dk ikyu djuk pkfg, Fkk] Li"V fd;k x;kA 
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 Shiv Jatia v. Gian Chand Malick and ors. 

 Judgment dated 23.02.2024 passed by the Supreme Court in 

Criminal Appeal No. 776 of 2024, reported in (2024) 4 SCC 289 

Relevant extracts from the judgment: 

 After recording the evidence of the three witnesses and perusing the 

documents on record, the learned Magistrate passed the order calling for the report 

under Section 202 of the Cr.PC. He postponed the issue of the process. The learned 

Magistrate ought to have waited until the report was received. He had an option of 

conducting an inquiry contemplated by subsection (1) of Section 202 of the Cr.PC 

himself due to the delay on the part of the Police in submitting the report. But, he 

did not exercise the said option. For issuing the order of summoning, the learned 

Magistrate could not have relied upon the same material which was before him on 

15th December 2011 when he passed the order calling for the report under Section 

202 of the Cr.PC. The reason is that, obviously, he was not satisfied that the material 

was sufficient to pass the summoning order. 

 The order issuing process has drastic consequences. Such orders require the 

application of mind. Such orders cannot be passed casually. Therefore, in our view, 

the learned Magistrate was not justified in passing the order to issue a summons.  

  
170. CRIMINAL PROCEDURE CODE, 1973 – Sections 437, 438 and 439 

(i) Anticipatory bail – Salient features – Substantive factors guiding 

judicial discretion – Procedural requirements to be followed while 

exercising jurisdiction u/s 438 of the Code – Explained.  

(ii) Extra-territorial transit or interim anticipatory bail – Grant of – 

For an offence committed outside the territorial jurisdiction of a 

High Court or Court of Sessions – Permissible in what 

circumstances? Nature, extent and duration of such bail – Enquiry 

to be made and pre-condition to be satisfied before grant of such 

bail – Law laid down – Vigilance to be exercised by the Courts while 

granting such bail also clarified.  

 n.M izfØ;k lafgrk] 1973 & /kkjk,a 437] 438 ,oa 439 

(i) vfxze tekur & izeq[k rRo & U;kf;d foosdkf/kdkj dks ekxZnf'kZr 

djus okys lkjHkwr dkjd & lafgrk dh /kkjk 438 ds varxZr {ks=kf/kdkj 
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dk iz;ksx djrs le; ikyu dh tkus okyh izfØ;kRed vko';drk,a & 

le>kbZ xbZ A  

(ii) jkT;{ks=krhr ikjxeu ;k varfje vfxze tekur & iznku djuk & fdlh 

mPp U;k;ky; vFkok l= U;k;ky; dh {ks=h; vf/kdkfjrk ds ckgj 

dkfjr vijk/k gsrq & fdu ifjfLFkfr;ksa esa vuqKs;\ ,slh tekur dh 

izd`fr] lhek ,oa vof/k & ,slh tekur iznku djus ds iwoZ tkap djuk 

pkfg, ,oa iwoZorhZ 'krZ dh larqf"V gksuh pkfg, & fof/k izfrikfnr dh 

xbZ & ,slh tekur iznku djrs le; U;k;ky;ksa dks cjrus ;ksX; lrdZrk 

dks Hkh Li"V fd;k x;kA 

 Priya Indoria v. State of Karnataka and ors.  

 Judgment dated 20.11.2023 passed by the Supreme Court in 

Criminal Appeal No. 3549 of 2023, reported in (2024) 4 SCC 749 

Relevant extracts from the judgment:  

         The salient features of Section 438 of Cr.P.C. can be culled out as under: 

(i) It confers a statutory right upon any person who has a reason to believe that 

he may be arrested in relation to the commission of a non-bailable offence. 

(ii) The statutory right consists of the right to apply before the High Court or the 

Court of Session for a direction that in the event of such arrest, he shall be 

released on bail. 

(iii) The Parliament has provided ample legislative guidance on the factors that 

may guide the High Court or the Court of Session while considering the 

application for grant of an anticipatory bail. 

(iv) The substantive factors consist of the nature and gravity of the accusation, the 

criminal antecedents of the applicant, the risk of the applicant absconding 

from justice or not cooperating with the criminal justice administration and 

the possibility of an accusation made in bad faith with the aim of injuring or 

humiliating the applicant. 

(v) In addition to the aforementioned substantive factors guiding the exercise of 

judicial discretion, Section 438 of Cr.P.C. engrafts certain procedural 

requirements. The High Court or the Court of Session may grant an interim 

order u/s 438(1) of Cr.P.C. in case the facts and averments in the application 

satisfy the factors laid down. However, the proviso to Section 438(1) of 

Cr.P.C. provides that if such an interim order is denied, the officer in-charge 
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of a police station is at liberty to arrest the applicant without warrant. Even if 

the interim order is made in favour of the applicant, the High Court or the 

Court of Session is mandated u/s 438 (1A) of Cr.P.C. to cause a notice of not 

less than seven days along with a copy of the interim order to be served on 

the Public Prosecutor and the Superintendent of Police, with a view to give 

the Public Prosecutor a reasonable opportunity of being heard when the 

application is finally heard by the Court. The Court is also empowered u/s  

438 (1B) of Cr.P.C. to allow the Public Prosecutor’s application to make the 

presence of the applicant seeking anticipatory bail obligatory at the time of 

final hearing, if the Court deems such presence necessary in the interest of 

justice. 

(vi) The High Court or the Court of Session, u/s 438(2) of Cr.P.C., is further 

empowered to pass any such conditions in light of the facts of a particular 

case, including. 

(a) A condition that the person shall make himself available for 

interrogation by a police officer as and when required; 

(b) a condition that the person shall not, directly or indirectly, make any 

inducement, threat or promise to any person acquainted with the facts 

of the case so as to dissuade him from disclosing such facts to the Court 

or to any police officer; 

(c) a condition that the person shall not leave India without the previous 

permission of the Court; 

(d) such other condition as may be imposed under Sub-Section (3) of 

Section 437, as if the bail is being granted under that Section. 

(vii) Section 438(3) states that if such a person is thereafter arrested without 

warrant by an officer in charge of a police station on an accusation, and is 

prepared either at the time of arrest or at any time while in the custody of such 

officer to give bail, he is entitled to be released on bail. If a Magistrate taking 

cognizance of an offence decides that a warrant should be issued in the first 

instance against that person, he is empowered to issue a bailable warrant in 

conformity with the direction of the Court u/s 438(1). 

(viii) Parliament has inserted clause (4) to Section 438 of Cr.P.C. vide the Criminal 

Law (Amendment) Act, 2018, thereby stipulating that the remedy u/s  438 of 
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Cr.P.C. cannot be resorted to by any person accused of having committed an 

offence u/s s 376(3), 376-AB, 376-DA or 376-DB of the IPC. 

 In view of what we have discussed above, we are of the view that considering 

the constitutional imperative of protecting a citizen’s right to life, personal liberty 

and dignity, the High Court or the Court of Session could grant limited anticipatory 

bail in the form of an interim protection u/s 438 of Cr.P.C. in the interest of justice 

with respect to an FIR registered outside the territorial jurisdiction of the said 

Court, and subject to the following conditions: 

(i)  Prior to passing an order of limited anticipatory bail, the investigating officer 

and public prosecutor who are seized of the FIR shall be issued notice on the 

first date of the hearing, though the Court in an appropriate case would have 

the discretion to grant interim anticipatory bail. 

(ii)  The order of grant of limited anticipatory bail must record reasons as to why 

the applicant apprehends an inter-state arrest and the impact of such grant of 

limited anticipatory bail or interim protection, as the case may be, on the 

status of the investigation. 

(iii)  The jurisdiction in which the cognizance of the offence has been taken does 

not exclude the said offence from the scope of anticipatory bail by way of a 

State Amendment to Section 438 of Cr.P.C. 

(iv)   The applicant for anticipatory bail must satisfy the Court regarding his 

inability to seek anticipatory bail from the Court which has the territorial 

jurisdiction to take cognizance of the offence. The grounds raised by the 

applicant may be – 

a.  a reasonable and immediate threat to life, personal liberty and bodily 

harm in the jurisdiction where the FIR is registered; 

b.  the apprehension of violation of right to liberty or impediments owing 

to arbitrariness; 

c.  the medical status/ disability of the person seeking extra- territorial 

limited anticipatory bail. 

        It would be impossible to fully account for all exigent circumstances in which 

an order of extra territorial anticipatory bail may be imminently essential to 

safeguard the fundamental rights of the applicant. We reiterate that such power to 

grant extra-territorial anticipatory bail should be exercised in exceptional and 
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compelling circumstances only which means where, denying transit anticipatory 

bail or interim protection to enable the applicant to make an application u/s 438 of 

Cr.P.C. before a Court of competent jurisdiction would cause irremediable and 

irreversible prejudice to the applicant. The Court, while considering such an 

application for extra-territorial anticipatory bail, in case it deems fit may grant 

interim protection instead for a fixed period and direct the applicant to make an 

application before a Court of competent jurisdiction. 

           We therefore set aside the judgment of Patna High Court in Syed Zafrul 

Hassan v. State 1986 SCC OnLine Pat 3 and judgment of Calcutta High Court in 

Sadhan Chandra Kolay v. State, 1998 SCC Online Cal 382 to the extent that they 

hold that the High Court does not possess jurisdiction to grant extra-territorial 

anticipatory bail i.e., even a limited or transit anticipatory bail. 

  
171. CRIMINAL PROCEDURE CODE, 1973 – Sections 437 r/w/s 389, 438 and 439  

(i) Bail application – Mandatory mentioning of information regarding 

prior/pending bail applications – Details of copies of orders passed 

in the earlier bail applications as well as pending bail applications 

within any Court and if no application is pending, a clear statement 

in this regard has also to be made – The I.O. has a duty to apprise 

the court about the facts of the decision of pending bail applications. 

(ii) Duties of litigant – Suppression of material facts from the Court is 

actually playing fraud with the Court – If material facts are stated 

in a distorted manner to mislead the court, after examining the case 

on merits, the Court can order that such party requires to be dealt 

with for contempt of Court. 

 n.M izfØ;k lafgrk] 1973 & /kkjk,a 437 lgifBr /kkjk 389] 438 ,oa 439  

(i)   tekur vkosnu & iwoZ@yafcr tekur vkosnuksa ds laca/k esa tkudkfj;ksa 

dk mYys[k vfuok;Z & iwoZ ds tekur vkosnuksa esa ikfjr vkns'k dh 

izfr;ksa ds lkFk lkFk fdlh Hkh vU; U;k;ky; esa yafcr tekur vkosnuksa 

dk fooj.k ,oa ;fn dksbZ vkosnu yafcr ugha gS rks blds ckjs esa Hkh Li"V 

fooj.k nsuk gksxk & vUos"k.k vf/kdkjh dk drZO; gS fd og yafcr 

tekur vkosnuks ij gq, fu.kZ; ds rF;ksa ls U;k;ky; dks voxr djk;sA  

(ii)  i{kdkj ds drZO; & U;k;ky; ls rkfRod rF;ksa dks fNikuk okLro esa 

U;k;ky; ls Ny djuk gS & ;fn U;k;ky; dks xqejkg djus ds mn~ns'; 
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ls rkfRod rF;ksa dks fodr̀ rjhds ls izLrqr fd;k x;k gS rks xq.knks"k ds 

vk/kkj ij ekeys dh tkap ds i'pkr U;k;ky; vkns'k ns ldrk gS fd 

,sls i{k ds fo:) U;k;ky; dh voekuuk dh dk;Zokgh fd;k tkuk 

vkisf{kr gSA  

 Kusha Duruka v. State of Odisha 

 Judgment dated 19.01.2024 passed by the Supreme Court in 

Criminal Appeal No. 303 of 2024, reported in (2024) 4 SCC 432 

Relevant extracts from the judgment: 

 It was held in Chandra Shashi v. Anil Kumar Verma, (1995) 1 SCC 421, 

K.D. Sharma v. Steel Authority of India Limited and ors., (2008) 12 SCC 481, 

Dalip Singh v. State of Uttar Pradesh and ors., (2010) 2 SCC 114 and Moti Lal 

Songara  v.. Prem Prakash @ Pappu and anr., (2013) 9 SCC 199,  that one of the 

two cherished basic values by Indian society for centuries is "satya" (truth) and the 

same has been put under the carpet by the petitioner. Truth constituted an integral 

part of the justice-delivery system in the pre-Independence era, however, post-

Independence period has seen drastic changes in our value system. The materialism 

has overshadowed the old ethos and the quest for personal gain has become so 

intense that those involved in litigation do not hesitate to take shelter of falsehood, 

misrepresentation and suppression of facts in the court proceedings. In the last 40 

years, the values have gone down and now litigants can go to any extent to mislead 

the court. They have no respect for the truth. The principle has been evolved to 

meet the challenges posed by this new breed of litigants. Now it is well settled that 

a litigant, who attempts to pollute the stream of justice or who touches the pure 

fountain of justice with tainted hands, is not entitled to any relief, interim or final. 

Suppression of material facts from the court of law, is actually playing fraud with 

the court. The maxim supressio veri, expression faisi, i.e. suppression of the truth 

is equivalent to the expression of falsehood, gets attracted. Its nothing but 

degradation of moral values in the society, may be because of our education system. 

Now we are more happy to hear anything except truth; read anything except truth; 

speak anything except truth and believe anything except truth. Someone rightly said 

that `Lies are very sweet, while truth is bitter, that's why most people prefer telling 

lies.' 

 In Pradip Sahu v. State of Assam, (2024) 4 SCC 448 the accused who was 

found to be guilty of concealing material facts from the court and against him the 

https://indiankanoon.org/doc/198000498/
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High Court (Gauhati High Court) had directed (Pradip Sahu v. State of Assam, 

2021 SCC OnLine Gau 2835) for taking appropriate legal action, had challenged 

the order passed by the High Court before this Court. In the aforesaid case, first bail 

application filed by the appellant there was dismissed (Pradip Sahu v. State of 

Assam, 2021 SCC OnLine Gau 2832) by the High Court (on 11.11.2021), 

thereafter he moved second bail application before the High Court in which notice 

was issued on 30.11.2021 (Pradip Sahu v. State of Assam, 2021 SCC OnLine Gau 

2833). During the pendency of the aforesaid application before the High Court, the 

appellant therein moved fresh bail application before the Trial Court on 01.12.2021, 

which was granted on the same day. The aforesaid facts came to the notice of the 

High Court on 08.12.2021 (Pradip Sahu v. State of Assam, 2021 SCC OnLine Gau 

2834) when a report of the Registrar (Judicial) was received, who was directed to 

conduct the enquiry in the matter. However, on an apology tendered by the appellant 

therein and also considering the facts as stated that he belonged to Tea Tribe 

community and his brother, a cycle mechanic, who was also pursuing the case, did 

not appreciate the intricacy of the law. As a result of which, the mistake occurred. 

This Court, having regard to the unqualified apology tendered by the appellant 

therein, had set aside the order passed by the High Court to file FIR/complaint 

against the appellant therein. 

 In our opinion, to avoid any confusion in future it would be appropriate to 

mandatorily mention in the application(s) filed for grant of bail: 

(1)  Details and copies of order(s) passed in the earlier bail application(s) filed by 

the petitioner which have been already decided. 

(2)  Details of any bail application(s) filed by the petitioner, which is pending 

either in any court, below the court in question or the higher court, and if none 

is pending, a clear statement to that effect has to be made. 

(3) This court has already directed vide order passed in Pradhani Jani v. State of 

Odisha, (2024) 4 SCC 451 that all bail applications filed by the different 

accused in the same FIR should be listed before the same Judge except in 

cases where the Judge has superannuated or has been transferred or otherwise 

incapacitated to hear the matter. The system needs to be followed 

meticulously to avoid any discrepancies in the orders. 

(4) In case it is mentioned on the top of the bail application or any other place 

which is clearly visible, that the application for bail is either first, second or 
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third and so on, so that it is convenient for the court to appreciate the 

arguments in that light. If this fact is mentioned in the order, it will enable the 

next higher court to appreciate the arguments in that light. 

(5)  The Registry of the court should also annex a report generated from the 

system about decided or pending bail application(s) in the crime case in 

question. The same system needs to be followed even in the case of private 

complaints as all cases filed in the trial courts are assigned specific numbers 

(CNR No.), even if no FIR number is there. 

(6)  It should be the duty of the investigating officer/any officer assisting the State 

counsel in court to apprise him of the order(s), if any, passed by the court with 

reference to different bail applications or other proceedings in the same crime 

case. And the counsel appearing for the parties have to conduct themselves 

truly like officers of the Court. 

  
172. CRIMINAL PROCEDURE CODE, 1973 – Sections 437 and 439(2)  

 Bail – Parameters for grant of and cancellation of bail – Distinction 

between them clarified – Concept of setting aside an unjustified, illegal 

or perverse order and concept of cancellation of bail on the grounds of 

misconduct of accused also explained.  

 n.M izfØ;k lafgrk] 1973 & /kkjk,a 437 ,oa 439¼2½  
 tekur & tekur iznku djus rFkk fujLr djus ds ekunaM & muds e/; 

varj dks Li"V fd;k x;k & ,d vuqfpr] voS/k vFkok nks"kiw.kZ vkns'k dks 

jn~n djus ,oa vfHk;qDr ds vopkj ds vk/kkj ij tekur jn~n djus dh 

vo/kkj.kk dks Hkh le>k;k x;kA  

 Himanshu Sharma v. State of Madhya Pradesh 

 Judgment dated 20.02.2024 passed by the Supreme Court in 

Criminal Appeal No. 1051 of 2024, reported in (2024) 4 SCC 222 

Relevant extracts from the judgment: 

 The concept of setting aside an unjustified, illegal or perverse order is 

different from the concept of cancellation of a bail on the ground of accused's 

misconduct or new adverse facts having surfaced after the grant of bail which 

require such cancellation and a perusal of the aforesaid decisions would present 

before us that an order granting bail can only be set aside on grounds of being illegal 
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or contrary to law by the court superior to the court which granted the bail and not 

by the same court. 

 The considerations for grant of bail and cancellation thereof are entirely 

different. Bail granted to an accused can only be cancelled if the Court is satisfied 

that after being released on bail: (a) the accused has misused the liberty granted to 

him; (b) flouted the conditions of bail order; (c) that the bail was granted in 

ignorance of statutory provisions restricting the powers of the Court to grant bail; 

(d) or that the bail was procured by misrepresentation or fraud.  

 Under normal circumstances, the application for cancellation of bail filed on 

merits as opposed to violation of the conditions of the bail order should have been 

placed before the same learned Single Judge who had granted bail to the accused.   

  
173. CRIMINAL PROCEDURE CODE, 1973 – Sections 437(5), 439(2) and 482 

 NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES ACT, 

1985 – Sections 8/20 

(i)  Bail – Cancellation of – Bail was granted by Chief Judicial 

Magistrate under wrong impression that seized quantity of 

contraband is a small quantity – After hearing the parties and 

getting information that the quantity is commercial, order of 

cancellation of bail passed – Such order not illegal. 

(ii) Narcotic substance – Quantity – In the mixture of narcotic drugs or 

psychotropic substance with one or more neutral substance, 

quantity of neutral substance is not to be excluded – It is to be taken 

into consideration for determining the small or commercial 

quantity of narcotic substance. 

 n.M izfØ;k lafgrk] 1973 & /kkjk,a 437¼5½] 439¼2½ ,oa 482  
 Lokid vkS"kf/k vkSj eu%izHkkoh inkFkZ vf/kfu;e] 1985 & /kkjk,a 8@20  

(i) tekur & fujLr fd;k tkuk & eq[; U;kf;d n.Mkf/kdkjh }kjk bl 

xyr /kkj.kk ds varxZr tekur Lohdkj dh xbZ fd tCr dh xbZ 

izfrcaf/kr lkexzh vYi ek=k gS & i{kdkjksa dks lquus ds ckn vkSj ;g 

tkudkjh gksus ij fd mDr ek=k O;kolkf;d gS] tekur fujLr djus 

dk vkns'k ikfjr fd;k x;k  & ,slk vkns'k voS/kkfud ugha gSA  

(ii) Lokid inkFkZ & ek=k & ,d ;k ,d ls vf/kd rVLFk inkFkZ ds lkFk 

Lokid vkS"kf/k;ksa ;k eu%izHkkoh inkFkZ ds feJ.k esa ls rVLFk inkFkZ dh 
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ek=k vyx ugha dh tk,xh & eknd inkFkZ dh vYi ;k O;kolkf;d 

ek=k dk fu/kkZj.k djrs le; bls fopkj esa j[kk tkuk pkfg,A  

 Rahul Gupta v. State of M.P.  

 Order dated 03.07.2023 passed by the High Court of Madhya 

Pradesh in Miscellaneous Criminal Case No. 5054 of 2021, reported 

in ILR 2023 MP 2278  

Relevant extracts from the order:  

 It is a settled position of law that Court in exercise of power under Section 

437(5) as well as Section 439(2) Cr.P.C. can direct the person who has already been 

granted bail to be arrested and commit him to custody on addition of graver and 

non-bailable offences, which may not be necessary always with order of cancelling 

of earlier bail. Section 437 of Cr.P.C. deals with the provision when bails can be 

taken in case of non-bailable offence. Section 437(5), which is relevant, for the 

present controversy is as follows:- 

“Any Court which has released a person on bail under sub- section 

(1) or sub- section (2), may, if it considers it necessary so to do, 

direct that such person be arrested and commit him to custody.”  

  On a plain reading of Section 437(5) of Cr.P.C., it is apparent that it empowers 

the Court to arrest an accused and commit him to custody, who has been released 

on bail under Chapter XXXIII of the case. There may be numerous grounds for 

exercise of power under Section 437(5). The principles and grounds for cancelling 

a bail are well settled.  

 In the case on hand, accused was erroneously granted bail by the learned CJM 

as he was under wrong impression that seized quantity is a small quantity. It is trite 

in law that a person against whom serious offences have been registered or added, 

who is already on bail can very well be directed to be arrested and committed to 

custody by the Court in exercise of power under Sections 437(5) and 439(2) Cr.P.C. 

Cancelling the bail granted to an accused and directing him to be arrested and taken 

into custody can be one course of action, which can be adopted while exercising 

power under Sections 437(5) and 439(2) Cr.P.C. but there may be cases where 

without cancelling the bail granted to an accused, on relevant consideration, Court 

can direct the accused to be arrested and committed to custody. If the Court under 

any erroneous assumption has granted bail, in such cases, Court can direct the 
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accused to be arrested and committed to custody despite the bail having been 

granted with regard to the offences with which he was charged at the time when 

bail was considered and granted.  

 Adverting to the facts of this case, it is apparent that 274 bottles of Onrex 

cough syrup having codeine phosphate were seized from the possession of the 

present applicant. In the case of Hira Singh and anr. v. Union of India and anr., 

(2020) 20 SCC 272 along with other questions, following question was referred to 

a larger bench:  

“Does the NDPS Act envisage that the mixture of narcotic drug and 

seized material/substance should be considered as a preparation in 

totality or on the basis of the actual drug content of the specified 

narcotic drug?  

 Three Judge Bench of Hon’ble Apex Court in Hira Singh (supra) answered 

the reference as under:  

 The decision of this Court in the case of E. Micheal Raj v. Intelligence 

Officer, Narcotic Control Bureau, (2008) 5 SCC 161 taking the view that in the 

mixture of narcotic drugs or psychotropic substance with one or more neutral 

substance(s), the quantity of the neutral substance(s) is not to be taken into 

consideration while determining the small quantity or commercial quantity of a 

narcotic drug or psychotropic substance and only the actual content by weight of 

the offending narcotic drug which is relevant for the purpose of determining 

whether it would constitute small quantity or commercial quantity, is not a good 

law;  

 In case of seizure of mixture of Narcotic Drugs or Psychotropic Substances 

with one or more neutral substance(s), the quantity of neutral substance(s) is not to 

be excluded and to be taken into consideration along with actual content by weight 

of the offending drug, while determining the “small or commercial quantity” of the 

Narcotic Drugs or Psychotropic Substances; 

  From the decision of the Apex Court in the case of Hira Singh (supra), it is 

apparent that in the case of seizure of mixture of narcotic drugs or psychotropic 

substance with one or more neutral substance, the quantity of neutral substance(s) 

is not to be excluded and to be taken into consideration along with the actual content 

by weight of the offending drug, while the determining the “small quantity or 

commercial quantity” of Narcotic Drugs or Psychotropic Substance.  
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 In the instant case, 274 bottles of Onrex Cough Syrup having codeine 

phosphate have been seized from the possession of the applicant. It is apparent that 

seized quantity was commercial quantity and applicant had to be produced before 

the Special Judge, NDPS Act, Sidhi but police under misconception produced him 

before the Court of CJM who erroneously granted bail but when Investigating 

Agency moved the application informing that seized quantity was commercial 

quantity and offence is punishable under Section 8/20 of NDPS Act, learned CJM 

exercising power under Section 437(5) of Cr.P.C. after hearing the learned counsel 

for both the parties, has passed the order cancelling the bail and directing police to 

arrest applicant and produce him before the Special Court having jurisdiction to try 

the case. 

  
174. EVIDENCE ACT, 1872 – Section 112 

 HINDU SUCCESSION ACT, 1956 – Section 14 

(i) Presumption as to legitimacy of child – DNA test for determination 

of paternity – Court should not direct such test to be conducted as 

a matter of course – There must be a strong prima facie case in 

existence to dispel the presumption arising u/s 112 of the Act – It 

should also be carefully examined by the Court as to what would be 

the consequences of ordering such test – Direction for conducting 

DNA test is also violative of privacy of an individual. 

(ii) Stridhan – It is the personal property of a woman – Status of her in-

laws, who are in possession of such property, is like a trustee and 

are bound to return the same – Even father/relative of woman has 

no right to receive the stridhan back on her behalf. 

 Lkk{; vf/kfu;e] 1872 & /kkjk 112 

 fgUnw mRrjkf/kdkj vf/kfu;e] 1956 & /kkjk 14 

(i) ckyd ds /keZtRo dh mi/kkj.kk & fir`Ro ds fu/kkZj.k ds fy, Mh,u, 

ijh{k.k & U;k;ky; lkekU;r% ,slk ijh{k.k djkus ds fy, funsZf'kr ugha 

dj ldrk & vf/kfu;e dh /kkjk 112 ds varxZr mRiUu gksus okyh 

mi/kkj.kk dks [kafMr djus ds fy, izFke n`"V;k ,d cgqr izcy ekeyk 

fo|eku gksuk pkfg, & U;k;ky; dks lko/kkuhiwoZd ;g Hkh fopkj esa 

ysuk pkfg, fd ,sls ijh{k.k dk vkns'k nsus ds D;k ifj.kke gksaxs & 

Mh,u, ijh{k.k djkus dk funsZ'k O;fDr dh futrk dk Hkh mYya?ku djrk 

gSA  



JOTI JOURNAL – AUGUST 2024 – PART II  319 

 

(ii) L=h/ku & ;g efgyk dh O;fDrxr laifRr gS & mlds llqjky okys 

ftuds vkf/kiR; esa ,slh lEifRr gS] mudh gSfl;r U;klh dh gks tkrh 

gS vkSj os mDr lEifRr okil ykSVkus ds fy, ck/; gS & efgyk ds 

firk@fj'rsnkj dks Hkh mDr L=h/ku mldh vksj ls izkIr djus dk 

vf/kdkj ugha gSA    

 Seenu Tripathi (Smt.) v. Saurabh Tripathi & ors. 

 Order dated 07.11.2023 passed by the High Court of Madhya 

Pradesh in Miscellaneous Petition No. 6244 of 2019, reported in 

ILR 2024 MP 746 

Relevant extracts from the order: 

 The Supreme Court in the case of Banarsi Dass v. Teeku Dutta (Mrs.) and 

anr., 2005 (4) SCC 449 has held that the courts in India cannot order blood test as 

a matter of course. There must be a strong prima-facie case to the effect that the 

husband had no acces in order to dispel the presumption arising under Section 112 

of Evidence Act and the court must carefully examine as to what would be the 

consequence of ordering the blood test i.e. whether it will have the effect of 

branding a child as illegitimate child or mother as an unchaste woman. 

 Direction for conducting the DNA test is also violative of privacy of a 

individual. 

 The Supreme Court in the case of Ashok Kumar v. Raj Gupta and ors., 

(2022) 1 SCC 20 has held as under : 

“In Bhabani Prasad Jena v. Orissa State Commission for Women, 

(2010) 8 SCC 633, R.M. Lodha, J., while reconciling two earlier 

decisions Goutam Kundu v. State of W.B., (1993) 3 SCC 418 and 

Sharda v. Dharmpal, (2003) 4 SCC 493] of this Court on the point, 

had rightfully prescribed that :  

“There is no conflict in the two decisions of this Court, namely, 

Goutam Kundu v. State of W.B., (1993) 3 SCC 418] and Sharda v. 

Dharmpal, (2003) 4 SCC 493. In Goutam Kundu (supra) it has been 

laid down that courts in India cannot order blood test as a matter of 

course and such prayers cannot be granted to have roving inquiry; 

there must be strong prima facie case and the court must carefully 

examine as to what would be the consequence of ordering the blood 

test. In Sharda [supra] while concluding that a matrimonial court 

has power to order a person to undergo a medical test, it was 
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reiterated that the court should exercise such a power if the applicant 

has a strong prima facie case and there is sufficient material before 

the court. Obviously, therefore, any order for DNA test can be given 

by the court only if a strong prima facie case is made out for such a 

course.” 

 The learned Judge while noting the sensitivities involved with the issue of 

ordering a DNA test, opined that the discretion of the court must be exercised after 

balancing the interests of the parties and whether a DNA test is needed for a just 

decision in the matter and such a direction satisfies the test of “eminent need”. 

 The above decision in Bhabani Prasad Jena [supra] was considered and 

approved in Dipanwita Roy v. Ronobroto Roy, (2015) 1 SCC 365, where the Court 

noticed from the facts that the husband alleged infidelity against his wife and 

questioned the fatherhood of the child born to his wife. In those circumstances, 

when the wife had denied the charge of infidelity, the Court opined that but for the 

DNA test, it would be impossible for the husband to establish the assertion made in 

the pleadings. In these facts, the decision of Ronobrto Roy v. Dipanwita Roy, 2012 

SCC OnLine Cal 13135 of the High Court to order for DNA testing was approved 

by the Supreme Court. Even then, J.S. Khehar, J., writing for the Division Bench, 

considered it appropriate to record a caveat to the effect that the wife may refuse to 

comply with the High Court direction for the DNA test but in that case, presumption 

may be drawn against the party. 

 In circumstances where other evidence is available to prove or dispute the 

relationship, the court should ordinarily refrain from ordering blood tests. This is 

because such tests impinge upon the right of privacy of an individual and could also 

have major societal repercussions. Indian law leans towards legitimacy and frowns 

upon bastardy. The presumption in law of legitimacy of a child cannot be lightly 

repelled. 

 Stridhan is the personal property of a woman and even if her in-laws are in 

possession of the same their status is like that of a trustee and a person receiving 

dowry articles who is in dominion over the same is bound to return the same.  

 Unless and until Stridhan is returned back to the woman, the respondents 

cannot take a defence that they have already returned a part of the same to 

Dhaniram. Even father/relative of the woman has no right to receive the Stridhan 

back on behalf of his daughter/woman. 

  
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175. HINDU MARRIAGE ACT, 1955 – Sections 24 and 25 

(i) Permanent alimony – Grant of – In a divorce petition, whether 

husband can be directed to pay permanent alimony without the wife 

filing application u/s 25 of the Act? Held, No – Without the wife 

demanding permanent alimony in the written statement or by a 

separate application, trial court cannot grant permanent alimony. 

(ii) Respondent wife filed an application u/s 24 of the Act – Issue to be 

framed on the point and evidence regarding the income, liabilities 

and occupation of the husband, as adduced by the wife. 

 fgUnw fookg vf/kfu;e] 1955 & /kkjk,a 24 ,oa 25 

(i) LFkk;h fuokZg HkRrk & iznku djuk & D;k fookg foPNsn ;kfpdk esa ifRu 

}kjk vf/kfu;e dh /kkjk 25 ds vUrxZr vkosnu izLrqr fd;s cxSj ifr 

dks ;g funsZf'kr fd;k tk ldrk gS fd og ifRu dks LFkk;h fuokZg HkRrs 

dk Hkqxrku djs\ vo/kkfjr] ugha & ifRu ds fyf[kr dFku vFkok i`Fkd 

vkosnu esa LFkkbZ fuokZg HkRrs dh ek¡x ugha fd, tkus ij fopkj.k U;k;ky; 

LFkk;h fuokZg HkRrk vnk djus dk vkns'k ikfjr ugha dj ldrkA  

(ii) izR;FkhZ ifRu }kjk vf/kfu;e dh /kkjk 24 ds varxZr vkosnu izLrqr & 

bl laca/k esa fook|d fojfpr djuk gksxk vkSj iRuh dks ifr dh vk;] 

foRrh; {kerk ,oa ifr ds O;olk; ds laca/k esa lk{; izLrqr djuk gksxkA  

 Kuldeep Rai v. Rita  

 Judgment dated 07.02.2024 passed by the High Court of Madhya 

Pradesh (Indore Bench) in First Appeal No. 145 of 2023, reported 

in 2024 (2) MPLJ 595 (DB) 

Relevant extracts from the judgment: 

 Learned Trial Court has not framed any issue and no evidence was adduced 

on this point, no document was filed by the respondent/wife regarding the income 

and occupation of the appellant/husband. He was not cross-examined regarding his 

income and was not suggested that he had movable or immovable property by 

which he can pay regular maintenance to his wife. In the same way, the 

respondent/wife - Rita (DW-1) in her examination-in-chief has not stated regarding 

movable or immovable property of her husband and she has not filed any document 

regarding that. She has also not stated what her husband is doing. Thus, no fact was 

brought on record to prove the income and financial capacity of her husband. 
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 There was no material before the Trial Court regarding the income and 

ascertain liabilities of the appellant/husband. Learned Family Court in paragraph-

49 of its judgement has held that the respondent has not filed any application u/s 25 

of the HMA but she has filed an application u/s 24 of the HMA and on that basis, 

without discussing the income and liability and without ascertaining the 

employment and financial status of the appellant, has ordered Rs.4.00 lakhs 

permanent alimony in favour of the respondent. 

  
176. INDIAN PENAL CODE, 1860 – Sections 34, 120B and 302  

  EVIDENCE ACT, 1872 – Sections 3 and 27 

 Circumstantial evidence – Murder – Memorandum of accused – Dead 

body was recovered from pond on the basis of information allegedly given 

by accused in memorandum statement – No other incriminating evidence 

against the accused – Discovery of fact should be in consequence of 

information given by accused – Information which can be proved must 

relate distinctly to the fact thereby discovered – Confessional part is not 

admissible – Police and witnesses knew about dead body prior to the 

statement of accused persons being recorded u/s 27 of the Act – Statement 

of witness to memorandum were recorded before recovery of dead body 

– They were taken to police station and signed at another place – 

Prosecution failed to prove that the discovery of dead body from pond 

was on the basis of disclosure statement made by accused     persons – 

Prosecution failed to prove the charge beyond reasonable doubt 

therefore, conviction set-aside.  

 Hkkjrh; naM lafgrk] 1860 & /kkjk,a  34] 120[k ,oa  302 

  lk{; vf/kfu;e] 1872 & /kkjk,a 3 ,oa 27 

 ifjfLFkfrtU; lk{; & gR;k & vfHk;qä dk Kkiu & Kkiu dFku esa vfHk;qä 

}kjk dfFkr :i ls nh xbZ tkudkjh ds vk/kkj ij rkykc ls 'ko cjken fd;k 

x;k Fkk & vfHk;qä ds fo:} dksbZ vU; lafyIrrk nf'kZr djus ;ksX; lk{; 

ugha & vfHk;qä }kjk nh xbZ tkudkjh ds ifj.kkeLo:i rF; dh [kkst gksuk 

pkfg, & tkudkjh tks lkfcr dh tk ldrh gS] og Li"V :i ls ml rF; 

ls lacaf/kr gksuh pkfg, ftls [kkstk x;k & laLoh—fr dFku Lohdk;Z ugha gS 

& iqfyl vkSj lkf{k;ksa dks e`r 'kjhj ds ckjs esa vfHk;qä  ds /kkjk 27 ds varxZr 

ntZ fd, x;s dFku ds iwoZ ls gh tkudkjh Fkh & Kkiu ds lkf{k;ksa ds dFku 
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e`r 'kjhj dh cjkenxh ds iwoZ gh ntZ dj fy;s x;s Fks & dFku iqfyl LVs'ku 

esa fy;s x;s Fks vkSj gLrk{kj nwljs LFkku ij fd, x, Fks & vfHk;kstu ;g 

lkfcr djus esa vlQy jgk fd rkykc ls 'ko dh [kkst vkjksih O;fä;ksa }kjk 

fn, x, çdVhdj.k dFku ds vk/kkj ij dh xbZ Fkh & vfHk;kstu vkjksi dks 

lansg ls ijs çekf.kr djus esa vlQy jgk] vr% nks"kflf} vikLr dh xbZA  

 Ravishankar Tandon v. State of Chhattisgarh  

 Judgment dated 10.04.2024 passed by the Supreme Court in 

Criminal Appeal No. 3869 of 2023, reported AIR 2024 SC 2087 

Relevant extracts from the judgment: 

  It can clearly be seen that it is necessary for the prosecution that the 

circumstances from which the conclusion of the guilt is to be drawn should be fully 

established. The Court held that it is a primary principle that the accused ‘must be’ 

and not merely ‘may be’ proved guilty before a court can convict the accused. It 

has been held that there is not only a grammatical but a legal distinction between 

‘may be proved’ and ‘must be or should be proved’. It has been held that the facts 

so established should be consistent only with the guilt of the accused, that is to say, 

they should not be explainable on any other hypothesis except that the accused is 

guilty. It has further been held that the circumstances should be such that they 

exclude every possible hypothesis except the one to be proved. It has been held that 

there must be a chain of evidence so complete as not to leave any reasonable ground 

for the conclusion consistent with the innocence of the accused and must show that 

in all human probabilities the act must have been done by the accused.  

  It is settled law that suspicion, however strong it may be, cannot take the place 

of proof beyond reasonable doubt. An accused cannot be convicted on the ground 

of suspicion, no matter how strong it is. An accused is presumed to be innocent 

unless proved guilty beyond a reasonable doubt. 

  A perusal of the evidence of Narendra Kumar (PW–2) read with that of 

Ramkumar (PW–5) would clearly reveal that the police as well as these witnesses 

knew about the death of Dharmendra Satnami occurring and the dead body being 

found at Bhatgaon prior to the statements of the accused persons being recorded 

under Section 27 of the Evidence Act. All the statements are recorded after 10:00 

am whereas Ramkumar (PW–2) stated that at around 08:00 am, police informed 

him about the accused persons killing the deceased and thereafter they going to 
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Bhatgaon. Ramkumar (PW–5) also admitted that he arrived at village Kunda and 

on his arrival, he was informed by his brother–in–law and nephew about the murder 

which was done by the accused persons. 

  We therefore find that the prosecution has utterly failed to prove that the 

discovery of the dead body of the deceased from the pond at Bhatgaon was only on 

the basis of the disclosure statement made by the accused persons under Section 27 

of the Evidence Act and that nobody knew about the same before that. It is further 

to be noted that Ajab Singh (PW–18) has clearly admitted that he had signed the 

papers without reading them and that too on the instructions of the police. 

  The evidence of Ramkumar (PW–5) would show that though his statement 

was taken at Kunda police station, it was signed at Bhatgaon. As such, the 

possibility of these documents being created to rope in the accused persons cannot 

be ruled out. In any case, insofar as the statement of Dinesh Chandrakar (accused 

No. 3) is concerned, even the statement recorded under Section 27 of the Evidence 

Act is not at all related to the discovery of the dead body of the deceased. As a 

matter of fact, nothing in his statement recorded under Section 27 of the Evidence 

Act has led to discovery of any incriminating fact. 

  

177. INDIAN PENAL CODE, 1860 – Sections 34 and 302  

 EVIDENCE ACT, 1872 – Sections 3, 114 and 118 

(i) Murder – Evidence and proof – Main prosecution witness i.e mother 

of deceased, made out a case different from police statement in 

examination-in-chief – Mother’s admission during cross-

examination that a day before their statements were recorded in the 

court, prosecution witnesses were called to the police station and 

were taught how to depose against the accused – Neither 

prosecution re-examined the witness on this point, nor investigating 

officer offered any explanation – Testimony of such witnesses 

becomes doubtful – Accused had taken the plea of alibi and mother 

of deceased admitted that accused worked at different villages – 

Material independent witnesses were not called upon to testify – 

Therefore, adverse inference was drawn against prosecution case 

and benefit of doubt was given to accused. 
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(ii) Evidence – Tutoring of witnesses by police – Effect – Possibility of 

prosecution witnesses being tutored by the police a day before court 

examination tentamount to gross misuse of power by the police 

machinery and a kind of interference by the police with the judicial 

process – Police cannot be allowed to tutor the prosecution witnesses 

– Enquiry directed to be initiated against the erring officials. 

 Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 34 ,oa 302  

 lk{; vf/kfu;e]1872 & /kkjk,a 3] 114 ,oa 118 
(i) gR;k & lk{; ,oa lcwr & eq[; vfHk;kstu lk{kh] tks fd e`rd dh 

ekrk gS] }kjk eq[; ijh{k.k esa iqfyl dFku ls fHkUu ekeyk vfHkdfFkr 

fd;k x;k & ekrk }kjk izfrijh{k.k esa Lohdkj fd;k x;k fd U;k;ky; 

esa muds dFku vfHkfyf[kr fd;s tkus ds ,d fnol iwoZ vfHk;kstu 

lk{khx.k dks vkj{kh dsUnz cqyk;k x;k ,oa ;g fl[kk;k x;k fd vfHk;qDr 

ds fo:) fdl izdkj lk{; nsuk gS & vfHk;kstu }kjk mDr fcUnq ij 

u rks lk{kh dk iqu%ijh{k.k fd;k x;k] u gh vUos"k.k vf/kdkjh us dksbZ 

Li"Vhdj.k fn;k & ,sls lk{khx.k dh ifjlk{; laUnsgkLin gks tkrh gS 

& vfHk;qDr us vU;= mifLFkr gksus dk vfHkokd~ fy;k ,oa e`rd dh 

ekrk us Lohdkj fd;k fd vfHk;qDr fHkUu­fHkUu xzkeksa esa dk;Z djrk gS 

& eq[; Lora= lk{khx.k dks ijh{k.k gsrq vkgwr ugha fd;k x;k & vr% 

vfHk;kstu ekeys ds fo:) izfrdwy fu"d"kZ fudkyk x;k ,oa vfHk;qDr 

dks lansg dk ykHk fn;k x;kA  

(ii) lk{; & iqfyl }kjk lk{khx.k dks fl[kk;k tkuk & izHkko & U;k;ky; 

ijh{k.k ds ,d fnol iwoZ iqfyl }kjk vfHk;kstu lk{khx.k dks fl[kk;s 

tkus dh laHkkouk iqfyl ra= }kjk 'kfDr ds ?kksj nq:i;ksx ds leku gS 

,oa iqfyl }kjk U;kf;d izfdz;k esa gLr{ksi fd;s tkus dk ,d izdkj gS 

& iqfyl dks vfHk;kstu lk{khx.k dks fl[kk;s tkus dh vuqefr ugha nh 

tk ldrh & =qfV dkfjr djus okys vf/kdkfj;ksa ds fo:) tkap izkajHk 

djus gsrq funsZf'kr fd;k x;kA 

 Manikandan v. State by Inspector of Police 

 Judgment dated 05.04.2024 passed by the Supreme Court in 

Criminal Appeal No. 1609 of 2011, reported in AIR 2024 SC 1801 

Relevant extracts from the judgment: 

 PW-2 is the mother of the deceased. In her examination-in-chief, she 

attempted to make out a case that the accused had spoken ill about her daughter-
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inlaw. Admittedly, she did not say so in her statement recorded by the police. Most 

importantly, in the cross-examination by the advocate for accused no.1, she stated, 

“Yesterday, I, my husband and other witnesses went to Haridwarmangalam Police 

station. There, the police authorities taught us how to adduce evidence.” 

 It is pertinent to note that the prosecution did not put questions to the witness 

by way of re-examination on this aspect. The investigation officer did not offer any 

explanation for this. Therefore, we must proceed on the footing that the first five 

witnesses were “taught” at the Police Station how to depose. 

 The scenario which emerges is that precisely a day before the evidence of 

PW-1 to PW-5 was recorded before the Trial Court, they were called to the Police 

Station and were taught to depose in a particular manner. One can reasonably 

imagine the effect of “teaching” the witnesses inside a Police Station. This is a 

blatant act by the police to tutor the material prosecution witnesses. All of them 

were interested witnesses. Their evidence will have to be discarded as there is a 

distinct possibility that the said witnesses were tutored by the police on the earlier 

day. This kind of interference by the Police with the judicial process, to say the 

least, is shocking. This amounts to gross misuse of power by the Police machinery. 

The Police cannot be allowed to tutor the prosecution witness. This conduct 

becomes more serious as other eyewitnesses, though available, were withheld. We 

are surprised that both the Courts overlooked this critical aspect. It is pertinent to 

note that the defence of the accused, as can be seen from the line of cross-

examination, was that they were not present at the place of the incident at the time 

of the incident. PW-2 admitted that accused no.1 was working in another village 

called Tirrupur. Although available, independent witnesses were not examined by 

the Prosecution. Therefore, adverse inference must be drawn against the 

prosecution. Hence, there is a serious doubt created about the genuineness of the 

prosecution case. The benefit of this substantial doubt must be given to the 

appellants. 

 The Director General of Police of the State of Tamil Nadu shall cause an 

enquiry to be made into the conduct of the police officials of tutoring PW-1 to PW-

5 at the concerned Police Station. Needless to add, appropriate action shall be 

initiated against the erring officials in accordance with the law. 

  
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178. INDIAN PENAL CODE, 1860 – Sections 107 and 306 

 SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION 

OF ATROCITIES) ACT, 1989 – Section 3(2)(v) 

 Abetment of suicide – Deceased belonged to SC/ST category – Deceased 

left behind a suicide note claiming that he was insulted by the accused – 

Prosecution had not alleged that accused insulted victim on the basis of 

his caste which led him to commit suicide – Contents of suicide note did 

not indicate any act or omission on the part of accused which could make 

him responsible for abetment – Ingredients of section 3(2) (v) of the Act 

are not made out – Proceedings against the accused were quashed. 

 Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 107 ,oa 306 

 vuqlwfpr tkfr vkSj vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e] 

1989 & /kkjk 3¼2½¼V½ 

 vkRegR;k dk nq"izsj.k & e`rd vuq-tk-@vuq-tu-tk- Js.kh dk Fkk & e``rd us 

vkRegR;k ys[k NksM+k Fkk ftlesa ;g vfHkdfFkr fd;k fd mls vfHk;qDr us 

viekfur fd;k Fkk & vfHk;kstu dk ,slk vk{ksi ugha gS fd vfHk;qDr us izkFkhZ 

dks mldh tkfr ds vk/kkj ij viekfur fd;k Fkk ftlds dkj.k mlus 

vkRegR;k dj yh & vkRegR;k ys[k dh varoZLrq ls Hkh ;g nf'kZr ugha Fkk 

fd vfHk;qDr us ,slk dksbZ d`R; ;k yksi dkfjr fd;k Fkk ftlds dkj.k mls 

nq"izsj.k dk ftEesnkj ekuk tkrk & vf/kfu;e dh /kkjk 3¼2½¼V½ ds ?kVd xfBr 

ugha gksrs gSa & vfHk;qDr ds fo:) dk;Zokgh vikLr dh xbZA      

 Prabhat Kumar Mishra @ Prabhat Mishra v. State of U.P. and anr. 

 Judgment dated 05.03.2024 passed by the Supreme Court in 

Criminal Appeal No. 1397 of 2024, reported in 2024 CriLJ 1461  

Relevant extracts from the judgment: 

 It is not in dispute that the prosecution case is entirely based on the suicide 

note left behind by the deceased before committing suicide. On a minute perusal of 

the suicide note, we do not find that the contents thereof indicate any act or omission 

on the part of the accused appellant which could make him responsible for abetment 

as defined u/s 107 IPC. 

 We have minutely perused the suicide note (reproduced supra) which clearly 

shows that the deceased was frustrated on account of work pressure and was 

apprehensive of various random factors unconnected to his official duties. He was 
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also feeling the pressure of working in two different districts. However, such 

apprehensions expressed in the suicide note, by no stretch of imagination, can be 

considered sufficient to attribute to the appellant, an act or omission constituting 

the elements of abetment to commit suicide. The facts of the case at hand are almost 

identical to the case of Netai Dutta (supra). Thus, we have not hesitation in holding 

that the necessary ingredients of the offence of abetment to commit suicide are not 

made out from the chargesheet and hence allowing prosecution of the appellant is 

grossly illegal for the offences punishable u/s 306 IPC and section 3(2)(v) of the 

SC/ST Act tantamount to gross abuse of process to law.  

 It may be noted that in the first instance, the investigating agency itself 

proposed a closure report in the matter after conducting thorough investigation. In 

this background, we are of the opinion that there do not exist any justifiable ground 

so as to permit the prosecution of the appellant for the offences u/s 306 IPC and 

section 3(2)(v) of the SC/ST Act. 

  
179. INDIAN PENAL CODE, 1860 – Section 302 

 EVIDENCE ACT, 1872 – Section 102 

 Murder – Burden of proof – Appellate Court reversed the judgment of 

acquittal and convicted the accused after recording a finding that the 

accused had failed to adduce defence evidence and also to establish falsity 

of the prosecution version – Court erred in recording such finding and 

improperly placed the burden of proof on the accused to prove their 

innocence, contrary to established legal principles – Unless, there is a 

negative burden put on the accused under the penal law or there is 

reverse onus clause, accused is not required to discharge any burden – 

Where there is a statutory presumption, the burden of rebuttal may shift 

on the accused only after prosecution discharges initial burden –  In other 

cases, burden always lies on the prosecution to prove the guilt of accused 

beyond reasonable doubt.  

 Hkkjrh; n.M lafgrk] 1860 & /kkjk 302  

 lk{; vf/kfu;e]1872 & /kkjk 102 

 gR;k & lcwr dk Hkkj & vihyh; U;k;ky; us nks"keqfDr ds vkns'k dks iyV 

fn;k ,oa ;g fu"d"kZ ys[kc) djrs gq, vfHk;qDr dks nks"kfl) fd;k fd 

vfHk;qDr cpko lk{; izLrqr djus esa ,oa vfHk;kstu ekeys ds feF;k gksus dks 

LFkkfir djus esa vlQy jgk & U;k;ky; us ,slk fu"d"kZ vfHkfyf[kr djus 



JOTI JOURNAL – AUGUST 2024 – PART II  329 

 

esa =qfV dkfjr dh ,oa LFkkfir fof/kd fl)karksa ds foijhr vfHk;qDr ij mldh 

funksZf"krk lkfcr djus ds laca/k esa vuqfpr rjhds ls lcwr dk Hkkj vf/kjksfir 

fd;k & tc rd nkf.Md fof/k ds varxZr vfHk;qDr ij dksbZ udkjkRed Hkkj 

u gks vFkok lcwr ds mYVs nkf;Ro dk izko/kku u gks] vfHk;qDr dks fdlh Hkkj 

dks mUeksfpr djus dh vko';drk ugha gS & tgka dksbZ oS/kkfud mi/kkj.kk gS] 

ogka vfHk;kstu }kjk izkajfHkd Hkkj ds mUekspu mijkUr gh [k.Mu dk Hkkj 

vfHk;qDr ij varfjr gks ldrk gS & vU; ekeyksa esa vfHk;qDr dh nksf"krk dks 

;qfDr­;qDr lansg ls ijs izekf.kr djus dk Hkkj ges'kk vfHk;kstu ij jgrk gSA  

 Bhupatbhai Bachubhai Chavda and anr. v. State of Gujarat 

 Judgment dated 10.04.2024 passed by the Supreme Court in 

Criminal Appeal No. 334 of 2019, reported in AIR 2024 SC 1805 
Relevant extracts from the judgment: 

 Recording a finding that the appellants have failed to adduce evidence in their 

support, failed to examine the defence witness and failed to establish falsity of the 

prosecution's version. This concept of the burden of proof is entirely wrong. Unless, 

under the relevant penal statute, there is a negative burden put on the accused or 

there is a reverse onus clause, the accused is not required to discharge any burden. 

In a case where there is a statutory presumption, after the prosecution discharges 

initial burden, the burden of rebuttal may shift on the accused. In the absence of the 

statutory provisions as above, in this case, the burden was on the prosecution to 

prove the guilt of the accused beyond a reasonable doubt. Therefore, the High 

Court's finding on the burden of proof is completely erroneous. It is contrary to the 

law of the land.  

  
180. INDIAN PENAL CODE, 1860 – Sections 302 and 307 

(i) Criminal trial – Offence of murder and attempt to murder – Death 

and injury due to gun shot – Weapon of offence not recovered – 

Only pallets and tikli of cartridge were recovered from the place of 

incident and from the body of the deceased however, they were not 

sent for ballistic examination – Whether non-recovery of fire arm 

and omission to obtain ballistic report would be fatal to the 

prosecution case? Law summarised. [Sukhwant Singh v. State of 

Punjab (1995) 3 SCC 367, Gulab v. State of U.P. (2022) 12 SCC 677 

and Pritinder Singh v. State of Punjab (2023) 7 SCC 727 relied.]  
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(ii) Acquittal of co-accused – Its effect on the case of remaining accused 

–When the evidence against both the accused is similar and 

identical in nature, court cannot convict one accused and acquit the 

other. [Javed Shaukat Ali Qureshi v. State of Gujrat, (2023) 9 SCC 

164 followed] 

 Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 302 ,oa 307 
(i) nkf.Md fopkj.k & gR;k vkSj gR;k ds iz;Ru dk vijk/k & cUnwd dh 

xksyh ls migfr ,oa e`R;q & vijk/k esa iz;qDr vk;q/k cjken ugha gqvk 

& ?kVukLFky rFkk e`rd ds 'kjhj ls dsoy dkjrwl ds NjsZa vkSj fVdyh 

cjken gq, fdarq mUgs izk{ksfid ijh{k.k ds fy, izsf"kr ugha fd;k x;k & 

D;k vkXus;kL= dk cjken ugha gksuk ,oa izk{ksfid ijh{k.k fjiksVZ dh 

izkfIr esa yksi vfHk;kstu ekeys ds fy, ?kkrd gksxk\ & fof/k lkjkaf'kr 

dh x;hA [lq[koar flag cuke iatkc jkT;] ¼1995½ 3 ,llhlh 367] 

xqykc cuke mRrjizns”k jkT;] ¼2022½ 12 ,llhlh 677 ,oa izhfranj flag 

cuke iatkc jkT;] ¼2023½ 7 ,llhlh 727 ij fo'okl fd;k x;k] 
(ii) lg-vfHk;qDr dh nks"keqfDr & vU; vfHk;qDr ds ekeys ij bldk izHkko 

& tc nksuksa vfHk;qDr ds fo:) ,d tSlh vkSj leku izd`fr dh lk{; 

gks] U;k;ky; ,d vfHk;qDr dks nks"kfl) ,oa vU; dks nks"keqDr ugha dj 

ldrkA ¼tkosn 'kkSdr vyh dqjS'kh cuke xqtjkt jkT;] ¼2023½9 

,llhlh 164 vuqlfjr½  

 Ram Singh v. State of Uttar Pradesh 

 Judgment dated 21.02.2024 passed by the Supreme Court in 

Criminal Appeal No. 206 of 2024, reported in (2024) 4 SCC 208 

Relevant extracts from the judgment: 

 Non-recovery of the weapon of crime by itself would not be fatal to the 

prosecution case. When there is such non-recovery, there would be no question of 

linking the empty cartridges and pellets seized during investigation with the weapon 

allegedly used in the crime. Obtaining of ballistic report and examination of the 

ballistic expert is again not an inflexible rule. It is not that in each and every case 

where the death of the victim is due to gunshot injury that opinion of the ballistic 

expert should be obtained and the expert be examined. When there is direct eye 

witness account which is found to be credible, omission to obtain ballistic report 

and non-examination of ballistic expert may not be fatal to the prosecution case but 

if the evidence tendered including that of eyewitnesses do not inspire confidence or 
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suffer from glaring inconsistencies coupled with omission to examine material 

witnesses, the omission to seek ballistic opinion and examination of the ballistic 

expert may be fatal to the prosecution case.   

 When there is similar or identical evidence of eyewitnesses against two 

accused by ascribing them the same or similar role, the court cannot convict one 

accused and acquit the other. In such a case, the cases of both the accused will be 

governed by the principle of parity. This principle means that the criminal court 

should decide like cases alike, and in such cases, the court cannot make a distinction 

between the two accused, which will amount to discrimination.  

  

*181.INDIAN PENAL CODE, 1860 – Sections 302 and 397 

 EVIDENCE ACT, 1872 – Sections 3 and 27 

 Offence of robbery and murder – Deceased was allegedly killed by 

accused during snatching of bag containing jewellery – Test 

identification of jewellery was conducted which was recovered at the 

instance of accused – Prosecution witness stated that he gave original 

gold and diamond jewellery to the deceased – Jewellery seized as “looted 

property” however, was found to be artificial – No purpose would be 

served if test identification is conducted – As recovery of jewellery has 

become doubtful hence, conviction set aside. 

 Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 302 ,oa 397 

 lk{; vf/kfu;e] 1872 & /kkjk,a 3 ,oa 27 

 ywV vkSj gR;k dk vijk/k & e`rd ls vkHkw"k.k j[ks FkSys dks [khaprs le; 

vfHk;qDr }kjk e`R;q dkfjr djus dk vk{ksi & vfHk;qDr }kjk crk;s tkus ij 

tCr gq, vkHkw"k.k dh igpku dk;Zokgh dh xbZ & vfHk;kstu lk{kh dk dFku 

gS fd mlus e`rd dks vlyh Lo.kZ ,oa ghjs ds vkHkw"k.k fn;s Fks & ^^ywVh xbZ 

lEifRr** ds :i esa tCr vkHkw"k.k udyh gksuk ik;s x;s & igpku dk;Zokgh 

ds laiknu ls dksbZ mn~ns'; iw.kZ ugha gksrk gS & vkHkw"k.k dh tCrh pw¡fd lansgkLin 

gks xbZ vr% nks"kflf) vikLr dh xbZA 

 Sarman Shivhare v. State of Madhya Pradesh 
 Judgment dated 15.12.2023 passed by the High Court of Madhya 

Pradesh (Indore Bench) in Criminal Appeal No. 840 of 2013, 

reported in 2024 CriLJ 709 (DB) 

  
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182. INDIAN PENAL CODE, 1860 – Sections 306 r/w/s 107, 342 and 365 

 EVIDENCE ACT, 1872 – Section 106 

(i) Abetment of suicide – Deceased allegedly borrowed money 

from the accused/appellant – Having failed to repay the 

amount, appellant and other accused persons kidnapped the 

deceased and wrongfully confined him in the tailoring shop of 

one prosecution witness – It was alleged that the deceased 

being unable to withstand the torment, committed suicide by 

hanging in the said shop – All the accused persons including 

appellant were acquitted of the charges u/s  342 and 365 of the 

Code – Appellant alone was convicted  for the offence u/s  306 

– Whether appellant can be said to have abetted commission 

of suicide? Held, No – Law explained. 

(ii) Burden of proof – Applicability of Section 106 of the Act – This 

section cannot be used to shift the initial burden of proving the 

offence from the prosecution to the accused – Therefore, 

conviction of the appellant invoking section 106 on the ground 

that he failed to explain the circumstances under which 

deceased committed suicide set aside.  

 Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 306 lgifBr /kkjk,a 107] 342 ,oa 365  

 lk{; vf/kfu;e] 1872 & /kkjk 106 

(i) vkRegR;k dk nq"izsj.k & e`rd us dfFkr rkSj ij vfHk;qDr@vihykFkhZ 

ls /ku m/kkj fy;k Fkk & jkf'k okil djus esa foQy jgus ij vihykFkhZ 

vkSj vU; vkjksfi;ksa us e`rd dk vigj.k fd;k vkSj mls ,d vfHk;kstu 

lk{kh dh flykbZ nqdku esa lnks"k ifj:) fd;k & ,slk vkjksi Fkk fd 

e`rd us ihM+k lgus esa vleFkZ gkssus ij mDr nqdku esa Qkalh yxkdj 

vkRegR;k dj yh & vihykFkhZ lfgr lHkh vfHk;qDrksa dks lafgrk dh /kkjk 

342 vkSj 365 ds varxZr vkjksiksa ls nks"keqDr dj fn;k x;k & dsoy 

vihykFkhZ dks /kkjk 306 ds varxZr nks"kfl) Bgjk;k x;k & D;k vihykFkhZ 

}kjk vkRegR;k dk nq"izsj.k fd;k tkuk dgk tk ldrk gS\ vfHkfu/kkZfjr] 

ugha & fof/k le>kbZ xbZA 

(ii) lcwr dk Hkkj & vf/kfu;e dh /kkjk 106 dh iz;ksT;rk & bl /kkjk dk 

mi;ksx vfHk;kstu i{k ls vijk/k lkfcr djus ds çkjafHkd Hkkj dks 

vfHk;qDr ij varfjr djus ds fy, ugha fd;k tk ldrk & blfy, 
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vihykFkhZ dh /kkjk 106 dk voyac ysdj bl vk/kkj ij dh xbZ nks"kflf) 

fd og ;g Li"V djus esa vleFkZ jgk fd e`rd us fdu ifjfLFkfr;ksa esa 

vkRegR;k dh] vikLr dh xbZA  

 M. Vijaykumar v. State of Tamil Nadu 

 Judgment dated 21.02.2024 passed by the Supreme Court in 

Criminal Appeal No. 1078 of 2024, reported in 2024 (4) SCC 633 

Relevant extracts from the judgment: 

 In the decision in Enforcement Directorate v. MCTM Corpn. Pvt. Ltd., AIR 

1996 SC 1100, it was observed that mens rea is a state of mind and held that under 

the criminal law mens rea is considered as the “guilty intention” and unless it is 

found that the ‘accused’ had the guilty intention to commit the crime, he could not 

be held guilty of committing the crime. 

 In the case on hand the question to be considered is whether the appellant had 

instigated as envisaged u/s  107 IPC, to commit the offence u/s  306 IPC. It is in the 

said circumstances that we have earlier referred to the ingredients to attract offence 

u/s 306 IPC. Essentially the gravamen of the offence punishable u/s 306 IPC, is 

abetting suicide. Abetment imposes a mental process of instigating a person or 

initially aiding a person in doing the offence. In the case on hand, the question is 

whether the appellant abetted the deceased Senthil Kumar to commit suicide.   

 The evidence of the prosecution witness viz., PW-1 and PW-3 did not reveal 

existence of the element of mens rea on the part of the appellant. There is nothing 

in their oral testimonies which would suggest that the appellant had instigated the 

deceased Senthil Kumar to commit suicide. In this context, it is to be noted that the 

victim committed suicide inside the tailoring shop of PW-3 Sampath Kumar. He 

would submit that on 06.12.2002 at about 06.30 pm he locked his shop and left the 

key of the shop with A-3, father of the appellant. Sampath Kumar would further 

depose that he came to know about the commission of suicide by Senthil Kumar 

inside his tailoring shop only in the next morning by about 9 O’clock.  

 We have already noted that though the prosecution got a case that one 

Alexander had witnessed the appellant taking the victim and wrongfully confining 

him in the said shop, the said Alexander was not examined by the prosecution. At 
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any rate, the fact is that the appellant was already acquitted for the offence u/s 342 

and 365 IPC. It is also to be noted that though A-3, Muthu, (the father of the 

appellant) was the person to whom PW-3 said to have handed over the key of his 

shop, he was acquitted by the trial Court and no appeal was filed against his 

acquittal.  

 The impugned judgment (M. Vijaya Kumar v. State, 2019 SCC OnLine Mod 

39352) would reveal that even after acquitting the appellant for the offences u/s       

342 & 365, IPC, the High Court confirmed his conviction u/s 306, IPC, holding that 

the appellant had failed to offer explanation as to how the deceased Senthil Kumar 

entered into the tailoring Shop of PW-3 to commit suicide in terms of section 106 

of the Evidence Act. 

 We are at a loss to understand as to how Section 106 of the Evidence Act 

could be applied in the case on hand against the appellant in view with facts narrated 

above. This Section is an exception to the general rule laid down in Section 101 

which casts burden of proving a fact on the party who substantially asserts the 

affirmative of the issue. Section 106 is not intended to relieve any person of that 

duty or burden. On the contrary, it says that when a fact to be proved, either 

affirmatively or negatively, is especially within the knowledge of a person, it is for 

him to prove it. This Section, in its application to criminal cases, applies where the 

defence of the accused depends on his proving a fact especially within his 

knowledge and of nobody else.  

 In short, Section 106 of the Evidence Act cannot be used to shift the burden 

of proving the offence from the prosecution to the accused. It can only when the 

prosecution led evidence, which, if believed, will sustain a conviction or which 

makes out a prima facie case, that the question of shifting the onus to prove such 

fact(s) on the accused would arise. (See the decision in Sawal Das v. State of Bihar, 

AIR 1974 SC 778). 

 In view of the exposition of law as above and in the absence of anything to 

make section 106 applicable to shift the onus on the appellant, the High Court had 

committed an error in applying Section 106 of the Evidence Act, in the instant case. 

  
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183. INDIAN PENAL CODE, 1860 – Sections 342 and 376(2)(f) 

 PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT, 

2012 – Sections 3 and 4 

 EVIDENCE ACT, 1872 – Section 35 

 DATE OF BIRTH (ENTRIES IN THE SCHOOL REGISTER) RULES, 

1973 (M.P.) – Rules 3 and 4 

 JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) 

RULES, 2007 – Rule 12 

(i)  Age determination of victim – Admission register of school showing 

date of birth was produced before the Court by the Headmaster – 

Parents gave contradictory oral evidence – As school register was 

found to be relevant, documentary evidence has to be given 

precedence over oral evidence of parents. 

(ii) Non-production of declaration – Absence of declaration as per 

Rules 3 and 4 of Rules, 1973 – If date of birth is recorded on the 

instruction of parents, no fault can be found in the date of birth 

even if declaration is not produced. 

 Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 342 ,oa 376¼2½¼p½  

 ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e] 2012 & /kkjk,a 3 ,oa 4 

 lk{; vf/kfu;e] 1872 & /kkjk 35 

 tUe frfFk ¼Ldwy jftLVj eas izfof"V;ka¡½ fu;e] 1973 ¼e0iz0½ & fu;e 3 

,oa 4 

 fd'kksj U;k; ¼ckydksa dh ns[kjs[k vkSj laj{k.k½ fu;e] 2007 & fu;e 12 

(i)  ihfM+r dh mez dk fu/kkZj.k & tUefrfFk n'kkZus okyk fo|ky; dk izos'k 

jftLVj iz/kkuk/;kid }kjk U;k;ky; ds le{k izLrqr fd;k x;k & ekrk 

firk us fojks/kkHkklh ekSf[kd lk{; fn;s & pwafd fo|ky; dk jftLVj 

lqlaxr ik;k x;k blfy;s nLrkosth lk{; dks ekrk­firk dh ekSf[kd 

lk{; dh rqyuk eas ojh;rk nh tkuh pkfg,A 

(ii)  ?kks"k.kk izLrqr u djuk & 1973 ds fu;eksa ds fu;e 3 ,oa 4 ds vuqlkj 

?kks"k.kk dk vHkko & ;fn tUefrfFk ekrk firk ds funsZ'k ij ntZ dh xbZ 

gS] rc ?kks"k.kk izLrqr ugha djus ij Hkh tUe frfFk esa dksbZ =qfV ugha ikbZ 

tk ldrh gSA  
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 Ramswaroop v. State of M.P.  

 Judgment dated 02.08.2023 passed by the High Court of Madhya 

Pradesh in Criminal Appeal No. 2630 of 2015, reported in ILR 2023 

MP 2258 (DB) 

Relevant extracts from the judgment: 

 This is trite that a document becomes admissible under Section 35 of Indian 

Evidence Act, if three conditions are fulfilled. We have examined the Admission 

Register and date of birth Register alongwith the statement of Headmaster (PW-9) 

who produced them before the Court below. We are satisfied that (i) entry relating 

to date of birth was made in the Register in discharge of public duty (ii) the entry 

states a relevant fact and (iii) the entry was made by a public servant in discharge 

of his official duty. Thus, School Register is a relevant and admissible document as 

per Section 35 of the Act. The School Register was held to be admissible for the 

purpose of determination of age in the later judgments of Supreme Court in Shah 

Nawaz v. State of U.P., (2011) 13 SCC 751, Ashwani Kumar Saxena v. State of 

M.P. (2012) 9 SCC 750, Mahadeo v. State of Maharashtra and anr., (2013) 14 

SCC 637 and Ram Suresh Singh v. Prabhat Singh, (2009) 6 SCC 681.  

  Pertinently, in Ashwani Kumar Saxena (supra), the Apex Court made it 

crystal clear that Admission Register of the school in which a candidate first 

attended, is a relevant piece of evidence for determining the date of birth. It was 

poignantly held that the argument that parents could have entered a wrong date of 

birth in the Admission Register is erroneous because parents could not have 

anticipated at the time of entry of date of birth that their child would commit a crime 

or subject to a crime in future.  

  In Abuzar Hossain v. State of W.B., (2012) 10 SCC 489 a three Judge Bench 

of Supreme Court drawn the curtains on the issue by holding that the 

credibility/acceptability of a document needs to be determined in the facts and 

circumstances of each case and no hard and fast rule can be prescribed. The similar 

view was taken by Apex Court in Rishipal Singh Solanki v. State of U.P., (2022) 

8 SCC 602. The judgment of Rishipal Singh Solanki (supra) was followed by the 

Division Bench of this Court in Ramnath Kewat v. State of M.P, 2022 SCC OnLine 

MP 1826.  

  By following the ratio decidendi of the judgment of Ashwani Kumar Saxena 

(supra) in Raje v. State of M.P., 2013 SCC OnLine MP 10475, this Court opined 
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that date of birth can be determined on the basis of Admission Register of School 

as per Rules of 2007. Hence, Admission Register is indeed an important piece of 

evidence.  

  In Ramnath Kewat (supra) principle laid down by Supreme Court in Rishipal 

Singh Solanki (supra) was followed by us that it is neither feasible nor desirable to 

lay down an abstract formula to determine the age of a person. It has to be based on 

the material on record and on appreciation of evidence adduced by the parties in 

each case. The words of caution were added by the Apex Court by holding that 

when determination of age is on the basis of school records, the requirement of 

Section 35 of Indian Evidence Act must be satisfied. We have already held in para-

34 that the Admission Register so produced fulfills the said requirement.  

 The birth Register (Ex.P-14C) was produced and proved by producing Suresh 

Kumar Uikey (PW-9) before the Court below. A bare perusal of the relevant portion 

of birth Register shows that the date of birth of victim is recorded as 28.06.1996. 

The same date of birth was also written in words. In a specific column of the 

Register, the father certified that the date of birth of his daughter is 28.06.1996 and 

under this certification / declaration put his signature. Thus, the requirement of 

declaration, even otherwise is satisfied. Whether or not said declaration was in a 

prescribed form as per the Rules of 1973, will not make any difference. It is the 

content which is important and not the form. The statement of father of victim that 

in rural areas sometimes parents narrate the date of birth of their ward on the basis 

of assessment is, in our opinion, a general statement not made by him in relation to 

entry of date of birth of victim. We are of the view that if prosecution is able to 

prove the date of birth in consonance with the requirement of J.J. Act by producing 

the Admission Register or any other document, the Court is not required to go 

beyond and behind the said document and conduct a roving inquiry as to on what 

basis said date of birth was recorded. We say so because the legislative intent 

ingrained in Section 94 shows that the law makers have placed reliance on certain 

documents on the strength of which age can be determined. If said test is fulfilled 

by producing relevant document, the Courts are not obliged to examine further 

source of such declaration or entry mentioned in the said document.  

 In our opinion, when Rules of 2007 prescribes the method for determination 

of age, the statement of parents cannot form basis for determination of age. In other 

words, variation in their statements regarding date of birth/age of victim, will not 

throw the documentary evidence i.e. Admission Register and date of birth Register 
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of the school to the winds. In the said documents, the date of birth of victim is 

recorded as 28.06.1996. This entry was made when prosecutrix was admitted in 

Class I. Thus, in the light of judgments of Supreme Court in aforesaid cases, the 

admission and date of birth registers can form basis for determination of age of the 

prosecutrix.  

  In P. Yuvaprakash v. State Rep. By Inspector of Police, 2023 SCC OnLine 

SC 846, it was held that as held earlier, the document produced, i.e. a transfer 

certificate and extracts of the Admission Register, are not what section 94(2)(i) 

mandates; nor are they in accord with section 94(2)(ii) because DW-1 clearly 

deposed that there was no records relating to the birth of the victim. A careful 

reading of this judgment shows that various Division Bench judgments of Supreme 

Court were not brought to the notice of the Court in P. Yuvaprakash (supra). The 

judgment of Shah Nawaz, Ashwani Kumar Saxena and Ram Suresh Singh (supra) 

were even not cited before the Apex Court. As per these judgments, Admission 

Register’s entry can be relied upon for determination of age. Thus, judgment of P. 

Yuvaprakash (supra) does not improve the case of the appellant.  

 The judgment of Abuzar Hossain (supra) (decided by a Bench of three 

Judges) was also not cited in the case of P. Yuvaprakash (supra). The judgment of 

Rishipal Singh Solanki (supra) was although referred to, the Apex Court has not 

distinguished the principles laid down in the said case. It needs no mention that if 

a judgment of Supreme Court of larger strength is holding the field, the said 

judgment will be binding on this Court in comparison to the judgment which is 

passed by a Bench of lesser strength.  

 A Special Bench (five Judges) of this Court in Jabalpur Bus Operators 

Association and ors. v. State of M.P. and anr., 2003 (1) MPHT 226 (FB) opined 

as under:  

“. …….In case of conflict between two decisions of the Apex Court, 

Benches comprising of equal number of Judges, decision of earlier 

Bench is binding unless explained by the latter Bench of equal 

strength, in which case the later decision is binding. Decision of a 

larger Bench is binding on smaller Benches.”  

  As per ratio decidendi of this judgment, if previous Division Bench 

judgments were not considered by the subsequent Bench, the previous Division 

Bench judgment will be binding. For this reason, in our opinion, the argument of 
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appellant cannot be accepted that Admission Register and date of birth Register 

cannot form basis for determination of age. Thus, we find no flaw in the method 

adopted by the Court below for the purpose of determination of age.  

 The Rules of 1973 are procedural in nature. The rustic villagers and common 

man is not supposed to know about the said Rules when they visit the school for 

admission of their ward. If a declaration is obtained from the parents by the school, 

as per Rules of 1973, it will undoubtedly give more weightage to the entry recorded 

in the Admission/date of birth Register. However, we are unable to persuade 

ourselves with the line of argument that if no ‘declaration form’ as per the Rules of 

1973 is filled up, it will make the entry recorded in the Admission/date of birth 

Register as untrustworthy. Putting it differently, if requirement of Section 35 of 

Indian Evidence Act is satisfied while producing the admission/date of birth 

certificate, noncompliance of Rules of 1973 will not cause any dent on the entry so 

recorded in the said registers. The Rules of 1973 requires the parent to declare the 

date of birth. Neither the Rules of 1973 nor format prescribed therein makes it 

obligatory to produce any documentary proof in support of such declaration 

regarding the date of birth. Thus on a mere written declaration of parent, date of 

birth is required to be reduced in writing in the school Register. In absence of such 

declaration in the prescribed form as per Rules of 1973, if date of birth is still 

recorded on the instructions of parents in the admission/scholar/birth Register, no 

fault can be found in the date of birth so recorded provided such certificate / 

document is produced in the Court and requirement of Section 35 of Evidence Act 

are satisfied. Although appellant faintly argued that in the admission / birth Register 

in the relevant page, signature of school staff is not mentioned, suffice it to say that 

no such requirement of existence of such signature on each page of register could 

be established. No amount of cross-examination was made to establish that Register 

was either not produced from proper official custody or entry so made was not made 

in discharge of official duties. Thus, neither the procedure nor the probative value 

of entry of register can be doubted. 

  
184. INDIAN PENAL CODE, 1860 – Sections 376(2), 377, 504 and 506 

 Rape – Consent – Acquaintance between the accused and the prosecutrix 

started in the year 2011 – Their physical relationship commenced in 2012 

and continued till 2017 – In February, 2013 and December, 2017, the 

prosecutrix got pregnant – In July, 2017, there was engagement 
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ceremony between accused and the prosecutrix – Complaint was filed by 

the prosecutrix on 23.02.2018 stating that she learnt on 22.02.2018 that 

accused was married to another woman – Relationship between them 

found to be consensual – Offence of rape not made out – In these 

circumstances, the allegation that physical relationship allowed on the 

basis of false promise to marry, cannot be accepted. 

 Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 376 ¼2½] 377] 504 ,oa 506 

 cykRlax & lgefr & vfHk;qDr vkSj vfHk;ksD=h ds e/; tku igpku o"kZ 

2011 ls vkjEHk gqbZ & muds e/; 'kkjhfjd laca/k 2012 esa 'kq: gq, vkSj 2017 

rd tkjh jgs & Qjojh] 2013 ,oa fnlacj] 2017 esa vfHk;ksD=h xHkZorh gqbZ & 

tqykbZ] 2017 esa vfHk;qDr vkSj vfHk;ksD=h dk lxkbZ lekjksg gqvk & vfHk;ksD=h 

}kjk fnukad 23-02-2018 dks ;g dFku djrs gq, f'kdk;r ntZ djkbZ xbZ fd 

mls fnukad 22-02-2018 dks Kkr gqvk fd vfHk;qDr us nwljh efgyk ls fookg 

fd;k gS & muds e/; laca/k lgefriw.kZ ik, x, & cykRdkj dk vijk/k xfBr 

ugha gksrk & bu ifjfLFkfr;ksa esa ;g vkjksi Lohdkj ugha fd;k tk ldrk fd 

'kkjhfjd laca/k LFkkfir djus dh vuqefr fookg ds >wBs okns ds vk/kkj ij nh 

xbZ FkhA  

 Sheikh Arif v. State of Maharashtra and anr. 

 Judgment dated 30.01.2024 passed by the Supreme Court in 

Criminal Appeal No. 1368 of 2023, reported in (2024) 4 SCC 463 

Relevant extracts from the judgment: 

 When the complaint was filed, the age of the second respondent was 24 years. 

Her year of birth is recorded as 1994. The averments made in her complaint go to 

show that their physical relationship started in 2012. Though she claimed that it 

was a forced relationship, she did not make any grievance about it till February 

2018. In February 2013 and in December 2017, the second respondent was 

pregnant. It is not the case of the second respondent that from February 2013 to 

December 2017, the appellant forced the second respondent to maintain the 

physical relationship. In 2013, the relationship resulted in pregnancy. Still, it 

continued till 2017. In fact, according to the second respondent, in July 2017, there 

was an engagement ceremony between the appellant and the second respondent. 

Therefore, in the facts of the case, it is impossible to accept that the second 

respondent allowed the physical relationship to be maintained with her from 2013 

to 2017 on the basis of a false promise to marry. 
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  Now, coming to the Nikahnama dated 20.01.2017, it is true that the original 

Nikahnama could not be produced. However, the seizure panchnama dated 

21.09.2018 (Annexure: P-14) records that a carbon copy of the Nikahnama was 

seized. The statement of one Burhanuddin was recorded by the police who was 

present at the time of Nikah. He confirmed the fact of performance of Nikah 

between the appellant and the second respondent. 

 On 08.05.2018, the police recorded a statement of Dr. Sarita Rai Vidyarthi, 

who stated that the appellant and second respondent used to come to her from 

November 2017 for advice and treatment as the second respondent was pregnant. 

She stated that the appellant did not tell her that they were married or that they were 

living as husband and wife. However, the second respondent told her that the 

appellant was her husband. She stated that apart from the fact that the appellant 

used to accompany the second respondent to her clinic, even relatives of the second 

respondent used to visit her clinic. 

  If this material, which is a part of the investigation papers, is perused 

carefully, it is obvious that the physical relationship between the appellant and the 

second respondent was consensual, at least from 2013 to 2017. The fact that they 

were engaged was admitted by the second respondent. The fact that in 2011, the 

appellant proposed her and in 2017, there was engagement is accepted by the 

second respondent. In fact, she participated in the engagement ceremony without 

any protest. However, she has denied that her marriage was solemnised with the 

appellant. Taking the prosecution case as correct, it is not possible to accept that the 

second respondent maintained a physical relationship only because the appellant 

had given a promise of marriage. 

  

185. INFORMATION TECHNOLOGY ACT, 2000 – Sections 67 and 67A 

 Offence u/s 67 and 67A of the Act – Allegations regarding production, 

transmission and online publication of obscene and sexually-explicit 

material in a web series – Vulgarity and profanities do not per se amounts 

to obscenity – Standard to determine obscenity cannot be an adolescent’s 

or child’s mind or a hyper-sensitive person who is susceptible to such 

influence – Offence not made out as the grievance is about excessive usage 

of vulgar expletives, swear words and profanities and not any sexually-

explicit act or conduct – Law classified.  
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 lwpuk izkS|ksfxdh vf/kfu;e] 2000 & /kkjk,a 67 ,oa 67d  

 vf/kfu;e dh /kkjk 67 ,oa 67d ds varxZr vijk/k & osc lhfjt esa v'yhy 

,oa Li"V ;kSu lkexzh ds mRiknu] lapj.k ,oa vkWuykbZu izdk'ku ds laca/k esa 

vk{ksi & vf'k"Vrk ,oa vifo= vkpj.k Lo;a esa v'yhyrk ds leku ugha & 

v'yhyrk dk fu/kkZj.k djus dk ekud fd'kksj ;k ckyd dk efLr"d vFkok 

,d vfrlaosnu'khy O;fDr ugha gks ldrk tks ,sls izHkko ds fy, 

vfrlaosnu'khy gS & vijk/k xfBr ugha gksrk D;ksafd f'kdk;r v'yhy vi'kCn] 

xkfy;ksa ds vR;f/kd iz;ksx ds laca/k esa gS ,oa fdlh Li"V ;kSu dk;Z vFkok 

vkpj.k ds laca/k esa ugha gS & fof/k Li"V dh xbZA    

 Apoorva Arora and anr. etc. v. State (Govt. of NCT of Delhi) and 

anr. 

 Judgment dated 19.03.2024 passed by the Supreme Court in 

Criminal Appeal No. 1694 of 2024, reported in AIR 2024 SC 1775 

Relevant extracts from the judgment: 

 A complaint was filed by respondent no. 2 before the Assistant Commissioner 

of Police that Season 1, Episode 5 of the web-series, titled ‘Happily F****d Up’, 

has vulgar and obscene language in its title and various portions of the episode, 

constituting an offence under Sections 292, 294 and 509 of the Indian Penal Code 

6, Sections 67 and 67A of the IT Act, and Sections 2(c) and 3 of the Indecent 

Representation of Women (Prohibition) Act, 1986. 

 Whether the use of expletives and profane language in the titles and content 

of the episodes of the web-series ‘College Romance’ constitutes an offence of 

publication and transmission of obscene and sexually explicit content under 

Sections 67 and 67A of the IT Act. 

 The High Court has taken the meaning of the language in its literal sense, 

outside the context in which such expletives have been spoken. While the literal 

meaning of the terms used may be sexual in nature and they ther, the common usage 

of these words is reflective of emotions of anger, rage, frustration, grief, or perhaps 

excitement. By taking the literal meaning of these words, the High Court failed to 

consider the specific material (profane language) in the context of the larger web-

series and by the standard of an “ordinary man of common sense and prudence”. 

 Application of wrong standard: The last issue is that of the standard or 

perspective used by the High Court to determine obscenity. It is well-settled that 
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the standard for determination cannot be an adolescent’s or child’s mind, or a 

hypersensitive person who is susceptible to such influences. 

 The facts of the present case certainly do not attract Section 67A as the 

complainant’s grievance is about excessive usage of vulgar expletives, swear 

words, and profanities. There is no allegation of any ‘sexually explicit act or 

conduct’ in the complaint and as such, Section 67A does not get attracted. 

 Section 67A as the complainant’s grievance is about excessive usage of 

vulgar expletives, swear words, and profanities. contains sexually explicit act or 

conduct. Though the three expressions “explicit”, “act”, and “conduct” are open-

textured and are capable of encompassing wide meaning, the phrase may have to 

be seen in the context of ‘obscenity’ as provided in Section 67. 

 Thus, there could be a connect between Section 67A and Section 67 itself. 

For example, there could be sexually explicit act or conduct which may not be 

lascivious. Equally, such act or conduct might not appeal to prurient interests. On 

the contrary, a sexually explicit act or conduct presented in an artistic or a 

devotional form may have exactly the opposite effect, rather than tending to 

deprave and corrupt a person.  

  
186. MINERAL (PREVENTION OF ILLEGAL MINING, TRANSPORTATION 

AND STORAGE) RULES, 2022 (M.P.) – Rules 18(4) and 21 

 CRIMINAL PROCEDURE CODE, 1973 – Sections 451 and 457  

(i) Interim custody of seized vehicle – Jurisdiction to grant – Whether 

Judicial Magistrarte First Class has jurisdiction to release the 

vehicle u/s 451 or 457 of CrPC seized  in case of Illegal Mining and 

Transportation of Mineral Rules? Held, No –  Rules of 2022 require 

that the seized vehicle should be produced before the authorized 

officer who is Collector or any officer not below the rank of Deputy 

Collector – JMFC has power to release only those vehicles which 

are produced before him during investigation or in respect of which 

any case is pending before the Magistrate – Since vehicle seized 

under Rules of 2022 is not produced before JMFC and no criminal 

case was pending, therefore JMFC has no power or jurisdiction to 

release the vehicle on supurdginama. 
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(ii) Words “seized”, “forfeiture” and “confiscation” – Difference 

amongst them explained. 

 [kfut ¼voS/k [kuu ifjogu rFkk HkaMkj.k dk fuokj.k½ fu;e] 2022 ¼e-iz-½ & 

fu;e 18¼4½ ,oa 21 

 n.M izfØ;k lafgrk] 1973 & /kkjk,a 451 ,oa 457 
(i) tCr okgu dh vUrfje vfHkj{kk & iznku djus dh vf/kdkfjrk & D;k 

U;kf;d eftLVªsV izFke Js.kh dks /kkjk 451 ;k 457 n-iz-l- ds vUrxZr 

,slk okgu tks [kfut ds voS/k [kuu ,oa ifjogu fu;e ds vUrxZr 

tCr fd;k x;k gS] dks eqDr djus dh vf/kdkfjrk gS\ & vo/kkfjr, ugha 
& 2022 ds fu;e ;g vis{kk djrs gS fd tCr okgu dks izkf/kd`r 

vf/kdkjh tks dysDVj ;k fMIVh dysDVj ls fuEu in dk u gks] ds le{k 

izLrqr fd;k tk,xk & U;kf;d eftLVªsV izFke Js.kh ds ikl ek= ml 

okgu dks eqDr djus dh 'kfDr gS tks mlds le{k vUos"k.k ds Lrj ij 

izLrqr fd, x, gS ;k fQj ftl okgu ds laca/k esa ekeyk eftLVªsV ds 

le{k yafcr gS & 2022 ds fu;e ds vUrxZr tCr okgu eftLVªsV ds 

le{k izLrqr ugha fd;k x;k vkSj u gh dksbZ vkijkf/kd izdj.k yafcr gS 

vr% U;kf;d eftLVªsV izFke Js.kh dks mDr okgu eqDr djus dh 'kfDr 

;k vf/kdkfjrk ugha gSA  

(ii) 'kCn **tCr**] **leigj.k** ,oa **vf/kgj.k** & buesa vUrj le>k;k x;k A  

 Prince Patel v. State of M.P. 

 Order dated 06.12.2023 passed by the High Court of Madhya 

Pradesh in Miscellaneous Criminal Case No. 35253 of 2023, reported 

in ILR 2024 MP 806 

Relevant extracts from the order: 

 Word ‘seizure’ means, when police takes any property, article, vehicle, tools 

etc. into custody which are being used for committing crime or illegal act or 

proceeds of crime. Seizure does not have any other meaning except taking 

possession of the article or vehicle under custody by investigating agency. The 

judgments of Nagpur High Court in case of Emperor v. Mohamad Khan and ors., 

AIR 1938 Nagpur 365 and Bombay High  Court in case of State of Maharashtra 

v. Rajendra Hilal Patil and anr., 1989 (1) Bom cr. 287 it is clear that words 

‘confiscation’ and ‘forfeiture’ cannot be used casually inter se. Each word has 

different meaning and connotation. When property or valuable belonging to 

owner/title holder is finally taken over by the State Government, which is used in 
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commission of crime or subject matter of crime and it is to be used by the State 

Government for itself or for public good, then such a procedure is forfeiture of 

property, article or valuable. Forfeiture is against owner of property as penalty. 

 However, when a property, valuable, article, vehicle etc. is finally taken over 

by the State Government from any person who may be owner of property or may 

not be owner of property and such property is used for committing crime or 

proceeds of crime then word ‘confiscation’ is used. In case of confiscation, owner 

may or may not be involved in committing of crime and may be innocent but, 

irrespective of it, property or article is confiscated in favour of State Government 

for its use or for public good to control occurrence of crime. Thus, confiscation of 

vehicle is not necessary as penalty to owner but to control the occurrence and re-

occurrence of crime. Property/vehicle used by any person whether owner or not can 

be confiscated. 

 Rule 19(6) lays down that in cases of illegal transportation, owner of vehicle 

shall be responsible. Said Rule 19(6) creates a fiction that owner will be responsible 

for illegal transportation of minor minerals, though he may or may not have 

knowledge of the offence. Due to said legal fiction even if owner is innocent and 

he does not have knowledge that vehicle may be used by any other person to whom 

he has lent the vehicle for committing offence, then also owner is responsible due 

to legal fiction created under Rule 19(6) and therefore, due to creation of said legal 

fiction, word ‘forfeiture’ used in Minor Minerals Rules, 2022 is to be read as 

‘confiscation’. If any vehicle which is used in commission of crime irrespective of 

the fact that owner is innocent, vehicle will be forfeited by the State as owner is 

held responsible for illegal transportation of minor mineral in Rule 19(6). 

 Rule 18(4) of Rules of 2022 talks about release of forfeited vehicle, machine, 

tools etc. Said Rule relates to final release of vehicle. Release under Rule 18(4) 

shall be made after payment of penalty and compounding fees. Release of vehicle 

under Rule 18(4) is after forfeiture of vehicle, which means that guilt of the offender 

has been determined and he was found guilty therefore, after payment of 

compounding fees and payment of penalty, vehicle is to be released. Rules 18(4) 

relates to final release of vehicle after forfeiture i.e. at the time of final decision and 

this does not relate to giving interim custody or interim release of vehicle on 

supurdaginama. 

 Rule 21 of Rules of 2022 deals with interim release of vehicle, however, word 

forfeited vehicle has wrongly been used in Rule 21. Forfeiture is by way of penalty 
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to the owner of vehicle. Once guilt is established only then vehicle is forfeited. 

Guilt will be established at the time of final order which will be passed by the 

authority and not during the interim stage or at the stage of investigation. Therefore, 

word ‘forfeited’ used in Rule 21 is to be read as ‘seized’ vehicle. While release of 

vehicle under Rule 21, requirement is receipt of amount of vehicle, machinary as 

prescribed in Schedule-I. Authority before whom vehicle is produced or competent 

authority to pass orders and impose penalty may release the vehicle on payment of 

amount mentioned in Schedule-I. Rule 21 relates to giving interim custody of 

vehicle, machinary, tools etc. 

 Vehicle which has been seized by investigating agency is to be produced 

before authorized officer. Penalty, fine, compounding fees, final release or interim 

release of property or valuable or article is to be decided by authorized officer which 

is Collector or any other authorized officer not below the rank of Deputy Collector. 

Since vehicles which are seized under the Rules of 2022 is produced before 

Executive Magistrate, therefore, Judicial Magistrate First Class will not have any 

power or jurisdiction to release the vehicle on supurdginama. Under Section 451 

and 457 of Cr.P.C., Judicial Magistrate First Class have power and jurisdiction to 

release only those vehicles which are produced before them during investigation or 

in respect of which any case is pending before Magistrate. In case of vehicle or 

article which has been seized under the Rules of 2022, no case is pending before 

Judicial Magistrate First Class neither said vehicle is produced before Judicial 

Magistrate First Class, therefore, Judicial Magistrate First Class will not have 

power to release the vehicle on supurdginama despite there being no bar under 

Rules of 2022. Rules of 2022 specifically provides vehicle to be released on 

supurdginama or finally released by Authorized Officer. It is settled law that special 

law will supersede general law. In these circumstances, it is held that Judicial 

Magistrate First Class will not have any jurisdiction to release the vehicle on 

supurdginama which has been seized under the Rules of 2022. 

  
187. EXCISE ACT, 1915 (M.P.) – Section 47-A(2) 

 Confiscation of vehicle – During pendency of criminal trial, Collector 

passed the order of confiscation – Legality of the order – Held, Collector 

cannot pass order of confiscation till trial is pending – The words “offence 

has been committed” used in section 47-A(2) is to mean that when the 

trial court has recorded a finding of proving the offence.  
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 vkcdkjh vf/kfu;e] 1915 ¼e-iz-½ & /kkjk 47­d¼2½  
 okgu dk vf/kgj.k & dysDVj }kjk vkijkf/kd fopkj.k yafcr jgus ds nkSjku 

vf/kgj.k dk vkns'k ikfjr fd;k x;k & vkns'k dh oS/krk & vo/kkfjr] tc 

rd vkijkf/kd fopkj.k yafcr gS] dysDVj vf/kgj.k dk vkns'k ikfjr ugha 

dj ldrk & /kkjk 47-d ¼2½ esa ç;qä 'kCn ^^vijk/k fd;k x;k gS^^ dk vFkZ 

;g gS fd tc fopkj.k U;k;ky; us vijk/k lkfcr gksuk fu"df"kZr fd;k gSa ׀ 

 Bhaskar @ Balkishan Sonone v. State of M.P. and ors. 

Order dated 07.11.2023 passed by the High Court of Madhya 

Pradesh (Indore Bench) in Writ Petition No. 28288 of 2023, 

reported in 2024 (1) MPLJ 450 

Relevant extracts from the order: 

    Learned counsel for the petitioner submits that during the pendency of the 

trial, the Collector has passed the impugned order of confiscation dated 14.06.2021 

contrary to the provisions of Section 47­A (2) of Excise Act. It is argued that during 

the pendency of the trial, the Collector cannot pass an order for confiscation. In 

support of his submission, he has placed reliance on orders passed by Coordinate 

Bench in the case of Sheikh Kalim v. State of M.P., 2016 (1) MPLJ (Cri) 138 in                                  

Suresh v. State of M.P. and ors. (W.P. No. 19528/2022) order dated 

11.05.2023, Aman v. State of M.P. and ors., 2023 MPLJ OnLine 3 and also in the 

case of Akash Raikwar v. State of M.P. and ors., 2023 MPLJ OnLine 19.  

  In the aforesaid cases, after considering the provisions of Section 47­A (2) of 

the Excise Act, the Court held that the word used “an offence has been committed” 

has to be interpreted that unless trial is concluded and offence is proved in the trial 

under Section 34(2) under the M.P. Excise Act, the order for confiscation cannot 

be passed. 

 The relevant provision under Section 47­A (2) reads as under: 

(2) When the Collector, upon production before him of intoxicants, articles, 

implements, utensils, materials, conveyance etc. or on receipt of a report about such 

seizure as the case may be, is satisfied that an offence covered by clause (a) or 

clause (b) of sub-section (I) of Section 34 has been committed and where the 

quantity of liquor found at the time or in the course of detection of such offence 

exceeds fifty bulk litres he may, on the ground to be recorded in writing, order the 

confiscation of the intoxicants, articles, implements, utensils, materials, 
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conveyance etc. so seized. He may, during the pendency of the proceedings for such 

confiscation also pass an order of interim nature for the custody, disposal etc. of the 

confiscated intoxicants, articles, implements, utensils, materials, conveyance etc. 

as may appear to Mm to be necessary in the circumstances of the case. 

  The word “offence has been committed” used in the said sub section has 

rightly been interpreted by Coordinate Bench that the “offence has been 

committed” is to mean that when the trial Court has recorded a finding that the 

offence has been proved then the order of confiscation can be passed by the 

Collector therefore it is held that till the trial is not concluded the Collector cannot 

pass an order of confiscation. 

  
188. MOTOR VEHICLES ACT, 1988 – Section 166 

 Compensation – Doctor who examined the claimant deposed that the 

whole body disability suffered by him was to the extent of 17% – Tribunal 

however computed compensation on the basis of whole body disability at 

10% – In absence of any contra­evidence, non­acceptance of medical 

evidence, held illegal – Compensation enhanced.  

 eksVj ;ku vf/kfu;e] 1988 & /kkjk 166 

 çfrdj & vkosnd dk ijh{k.k djus okys fpfdRld us dFku fn;k fd mlds 

iwjs 'kjhj dh fu%'kärk 17 çfr'kr rd Fkh & vf/kdj.k us çfrdj dh x.kuk 

iwjs 'kjhj dh fu%'kärk dks 10 çfr'kr ekurs gq, dh & fdlh Hkh foijhr 

lk{; ds vHkko esa] fpfdRlh; lk{; dh vLohd`fr dks voS/k Bgjk;k x;k & 

çfrdj esa o`f) dh xbZA 

 Aabid Khan v. Dinesh and ors.  

 Judgment dated 09.04.2024 passed by the Supreme Court in Civil 

Appeal No. 4828 of 2024, reported in (2024) 6 SCC 149 

 Relevant extracts from the judgment: 

  In Sidram v. United India Insurance Co. Ltd., (2023) 3 SCC 439 this Court by: 

“Before we close this matter, it needs to be underlined, as observed 

in Pappu Deo Yadav v. Naresh Kumar, (2022) 13 SCC 790 that 

Courts should be mindful that a serious injury not only permanently 

imposes physical limitations and disabilities but too often inflicts 

deep mental and emotional scars upon the victim. The attendant 

trauma of the victim's having to live in a world entirely different 
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from the one she or he is born into, as an invalid, and with degrees 

of dependence on others, robbed of complete personal choice or 

autonomy, should forever be in the judge's mind, whenever tasked 

to adjudge compensation claims. Severe limitations inflicted due to 

such injuries undermine the dignity (which is now recognized as an 

intrinsic component of the right to life Under Article 21) of the 

individual, thus depriving the person of the essence of the right to a 

wholesome life which she or he had lived, hitherto. From the world 

of the able bodied, the victim is thrust into the world of the disabled, 

itself most discomfiting and unsettling. If courts nit–pick and award 

niggardly amounts oblivious of these circumstances there is 

resultant affront to the injured victim.” 

 In the light of the afore-stated position of law explained when the medical 

evidence tendered by the claimant is perused, we are of the considered view that 

tribunal and the High Court committed a serious error in not accepting the said 

medical evidence and in the absence of any contra evidence available on record, 

neither the tribunal nor the High Court could have substituted the disability to 10% 

as against the opinion of the doctor (PW–5) certified at 17%. In that view of the 

matter the compensation awarded under the head 'loss of income' towards 

permanent disability deserves to be enhanced by construing the whole body 

disability at 17%. 

  The monthly income of the claimant has been construed as Rs. 3,500/– which 

is on the lower side particularly in the background of the fact that the accident in 

question having occurred on 23.04.2013 and the evidence on record disclosing that 

claimant was self-employed as a mechanic and had work experience of over 30 

years. 

 Resultantly his income has to be construed at Rs. 6,500/– per month in 

substitution to Rs. 3,500/– computed by the Tribunal and the High Court. Thus, the 

claimant/appellant would be entitled for enhanced compensation of Rs. 92,820/­ 

(Rs. 6,500 X 12 X 7 X 17%) towards loss of future income. 

  
189. MOTOR VEHICLES ACT, 1988 – Sections 166 and 173 

 CIVIL PROCEDURE CODE, 1908 – Section 2(11)  

 Compensation – Legal representatives – Deceased was unmarried at the 

time of accident and his parents had already passed away – Brothers and 

sisters of deceased will be treated as legal representatives u/s 2 (11) of the 
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Code – They are also entitled to file application for compensation 

irrespective of the fact that they were fully dependant on the deceased or 

not – Since claimant/brother has not impleaded his sisters as party in the 

claim application, matter remanded to the Tribunal.  

 eksVj ;ku vf/kfu;e] 1988 &  /kkjk,a 166 ,oa 173 

 flfoy izfdz;k lafgrk] 1908 & /kkjk 2¼11½ 

 izfrdj & fof/kd izfrfuf/k & e`rd nq?kZVuk ds le; vfookfgr Fkk vkSj mlds 

ekrk­firk dh iwoZ esa gh e`R;q gks pqdh Fkh & lafgrk dh /kkjk 2¼11½ ds varxZr 

e`rd ds HkkbZ ,oa cguksa dks fof/kd izfrfuf/k ekuk tk,xk & os Hkh izfrdj gsrq 

vkosnu izLrqr dj ldsaxs fcuk bl rF; dh ijokg fd;s fd os e`rd ij 

iw.kZr% vkfJr Fks ;k ugha & pwafd nkokdrkZ@HkkbZ us viuh cguksa dks nkok 

vkosnu esa i{kdkj ds :i esa la;ksftr ugha fd;k Fkk ekeyk vf/kdj.k dks 

izfrizsf"kr fd;k x;kA  

 Cholamandalam MS General Insurance v. Hajarilala & ors. 

 Order dated 16.02.2024 passed by the High Court of Madhya 

Pradesh (Indore Bench) in Miscellaneous Appeal No. 3433 of 2022, 

reported in ILR 2024 MP 1215 

Relevant extracts from the order: 

  According to Section 2(11) of CPC “legal representatives” means a person 

who in law represents the estate of a deceased person, and includes any person who 

inter-meddles with the estate of the deceased and where a party sues or is sued in a 

representative character 5 the person on who the estate devolves on the death of the 

party so suing or sued. 

  As per law laid down by Hon'ble the Apex Court in the case of Montford 

Brothers of St. Gabriel & anr. v. United India Insurance & anr. etc. in Civil 

Appeal Nos.3269-3270 of 2007, judgment dated 28.01.2014 it has been held that: 

 “brother of the deceased is a legal representative of the deceased”.  

  The same is held by the Chhattisgarh High Court in the case of Oriental 

Insurance Company Ltd. v. Kamta Prasad Sahu and ors., 2021 Legal Eagle (Chh) 

628, therefore, it is clear that in the instant case at the time of incident deceased was 

unmarried and his parents have already died before his death, therefore, his brothers 

and sisters can be treated as a legal representative as well as the dependent on the 

deceased.  
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  Respondent No.1 is the real brother of the deceased, but from perusal of the 

statements of Peerulal (PW-2), it is also proved that 6 deceased Rambabu was 

having two younger sisters, but respondent No.1 did not implicate his two younger 

sisters as a legal representative of the deceased and no application has been made 

on behalf of two younger sisters of the deceased. Respondent No.1 has submitted a 

false declaration before the below Tribunal that no other legal heirs are available in 

respect of the deceased Rambabu, therefore, in the interest of justice, this Court is 

of the considered opinion that two younger sisters of the deceased would not be 

deprived from getting compensation of her deceased brother. 

  

190. MOTOR VEHICLES ACT, 1988 – Section 173  

 MOTOR VEHICLES RULES, 1994 (M.P.) – Rule 242 

(i) Cross objections in appeal – Maintainability – Where the appeal 

filed by insurance company is restricted only to denial of its liability 

to make payment of compensation – Even in such cases, 

cross­objections on behalf of claimants is maintainable. 

(ii) Involvement of offending vehicle – In police investigation, driver of 

motor cycle was found to be negligent – Charge-sheet was filed 

against him for having committed the offence punishable u/s 279, 

337 and 304A of IPC – Driver and owner of offending motor cycle 

never complained that they have been falsely implicated in the 

accident case – Hence, it cannot be said that offending vehicle has 

been falsely involved in the accident just to claim compensation.  

 eksVj ;ku vf/kfu;e] 1988 & /kkjk 173  

 eksVj ;ku fu;e] 1994 ¼e-iz-½ & fu;e 242 

 (i)   vihy esa izR;k{ksi & iks"k.kh;rk & tgka chek daiuh }kjk izLrqr vihy 

dsoy izfrdj dk Hkqxrku djus ds nkf;Ro ls budkj djus rd lhfer 

gS & ,sls ekeyksa esa Hkh] nkosnkjksa dh vksj ls izR;k{ksi iks"k.kh; gSaA 

(ii)  mYya?kudkjh okgu dh lafyIrrk & iqfyl vUos"k.k esa eksVj lkbfdy 

ds pkyd dks mis{kkoku ik;k x;k & mlds fo:) Hkk-n-l- dh /kkjk 

279] 337 vkSj 304d ds varxZr naMuh; vijk/k dkfjr djus ds fy, 

vfHk;ksx i= izLrqr fd;k x;k Fkk & pkyd vkSj mYya?kudkjh eksVj 

lkbfdy ds ekfyd us dHkh Hkh f'kdk;r ugha dh fd mUgsa nq?kZVuk ds 
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ekeys esa >wBk Qalk;k x;k gS & blfy, ;g ugha dgk tk ldrk fd 

mYya?kudkjh  okgu dks dsoy izfrdj dk nkok djus ds fy, nq?kZVuk 

esa vlR; :Ik ls lafYkIr fd;k x;k gSA 

  United Insurance Co. Ltd., Indore v. Raksingh Bhilala and ors. 

  Order dated 22.12.2023 passed by the High Court of Madhya 

Pradesh   (Indore Bench) in Miscellancous Appeal No. 2853 of 2008, 

reported in 2024 (1) MPLJ 422 

Relevant extracts from the order: 

  Hon'ble Apex Court in Urmila Devi and ors. v. National Insurance 

Company Limited and anr., 2020 ACJ 771 (three judge Bench judgment) after 

referring to the provisions of Section 173 of the Motor Vehicles Act and Order 41 

Rule 22 of CPC, held that when appeal filed by Insurance Company is restricted 

only to denial of its liability to make payment of compensation, even in such cases, 

cross objections on behalf of the claimants are maintainable.  

  In the case of Oriental Insurance Company Limited v. Rajesh Devi and ors., 

2018 ACJ 301, U.P. State Road Transport Corporation v. Janki Devi and ors., 

1982 ACJ 429 and National Insurance Company Limited v. Shaik Kuddush and 

ors., 2021 ACJ 1149 it is held that in appeal filed by Insurance Company, cross 

objections filed by the claimants are maintainable. 

  Perusal of record of the case reveals that Ex.P-9's charge sheet has been filed 

against respondent no.1 under sections 279, 337 and 304-A of IPC after 

investigation with respect to instant accident and therein it is mentioned that 

respondent Magan caused instant accident while riding TVS motorcycle MP-45-

BA-6585 rashly and negligently. There is nothing on record to show that owner and 

driver of offending motorcycle has complained anywhere that respondent 

Magan/offending motorcycle have been falsely implicated in the accident. Perusal 

of record of Tribunal reveal that owner and driver of offending motorcycle has 

remained exparte before the Tribunal. 

 With respect to above testimony of PW-1 Raksingh, it is important to keep in 

mind that if Ex.P-1's FIR has been lodged after deliberation and as an after thought 

to falsely involve…. 

  
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191. NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES ACT, 

1985 – Sections 8 (c) r/w/s 20(b)(ii)(c)  

(i) Search and seizure – Narcotic substances – Recovery of contraband 

from three bags wherein ganja as well as green chillies were present 

– No effort was made to conduct a separate weighment by 

segregating the chillies – It cannot be said with any degree of 

certainty about the exact weight of recovered ganja. 

(ii) Chain of custody – Narcotic substance – Witness, who prepared 

samples of ganja, not examined – No witness was examined nor any 

document was produced regarding safe keeping of the samples from 

the time of seizure till the same reached FSL – No mention about 

the sealing of samples in the Panchnama – Prosecution failed 

miserably to prove the link to satisfy the Court. 

(iii) Sampling – Doubt – Recovery Officer stated that three samples of 

ganja were taken out and out of the three, one sample was given to 

accused – Another witness stated that all three samples were sent to 

FSL, where as the report did not disclose about the punch chits and 

seal and signature of the accused on samples – The property 

deposited in the Court was not having official seal – Glaring 

loopholes in the story of prosecution, give rise to suspicion – 

Evidence found to be unconvincing – Conviction set aside and 

accused persons were acquitted of the charges. 

 Lokid vkS"kf/k vkSj eu%izHkkoh inkFkZ vf/kfu;e] 1985 & /kkjk,a 8¼x½ lgifBr 

/kkjk 20¼[k½¼ii½¼x½  
(i) ryk'kh vkSj tCrh & eknd inkFkZ & rhu cSxksa ls izfrcaf/kr lkexzh dh 

cjkenxh ftlesa xkatk ds lkFk­lkFk gjh fepZ Hkh ekStwn Fkh & fepZ dks 

i`Fkd dj vyx ls otu djus dk dksbZ iz;kl ugha fd;k x;k & cjken 

xkats ds lVhd otu ds ckjs esa fdlh Hkh lhek rd fuf'prrk ds lkFk 

dqN ugha dgk tk ldrk A  

(ii)  vfHkj{kk dh J`a[kyk & eknd inkFkZ & xkatk ds uewus rS;kj djus okys 

lk{kh dks ijhf{kr ugha fd;k x;k & uewuksa dh tCrh ds le; ls ysdj 

blds ,Q,l,y rd igqapus rd mUgsa lqjf{kr j[kus ds laca/k esa fdlh 

Hkh lk{kh dk ijh{k.k ugha djk;k x;k vkSj u gh dksbZ nLrkost izLrqr 

fd;s x;s & iapukek esa uewuksa dks lhy djus ds ckjs esa dksbZ mYys[k 
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ugha  & vfHk;sktu i{k U;k;ky; dh larqf"V ;ksX; J`a[kyk lkfcr djus 

esa iwjh rjg vlQy jgk gS A  

(iii) uewuk ,d=.k & lansg & tCrh vf/kdkjh us crk;k fd xkats ds rhu 

uewus fy;s x, Fks vkSj mu rhu esa ls ,d uewuk vfHk;qDr dks fn;k x;k 

Fkk & ,d vU; lk{kh us dgk fd rhuksa uewus ,Q,l,y dks Hksts x;s Fks 

tcfd fjiksVZ esa iap fpV vkSj uewuksa ij vkjksfi;ksa ds gLrk{kj vkSj eqgj 

ds ckjs esa dksbZ o.kZu ugha Fkk & U;k;ky; esa tek dh xbZ laifRr ij 

dksbZ vkf/kdkfjd eqgj ugha Fkh & vfHk;kstu dh dgkuh esa Li"V% dfe;ka 

lansg dks tUe nsrh gSa & lk{; vfo'oluh; ikbZ xbZ & nks"kflf) dks 

fujLr djrs gq, vfHk;qDrx.k dks vkjksiksa ls nks"keqDr fd;k x;k A  

 Mohammed Khalid and anr. v. State of Telangana 

Judgment dated 01.03.2024 passed by the Supreme Court in 

Criminal Appeal No. 1610 of 2023, reported in (2024) 5 SCC 393 

Relevant extracts from the judgment: 

 A perusal of the evidence of the Seizure Officer (Inspector PW-1) and the 

confession-cum-seizure panchnama (Exhibit P-3) would reveal that the prosecution 

claims to have recovered the contraband from three bags wherein the ganja as well 

as green chillies were present. Seizure Officer (Inspector PW-1) made no effort 

whatsoever to conduct a separate weighment of the contraband by segregating the 

chillies. Rather, the panchnama is totally silent about presence of chillies with the 

bundles of ganja. Thus, it cannot be said with any degree of certainty that the 

recovered ganja actually weighed 80 kgs.  

 Seizure Officer (Inspector PW-1) also stated that he collected three samples 

of ganja at the spot and handed over one sample to accused. If this was true, 

apparently only two sample packets remained for being sent to the FSL. Contrary 

to the evidence of PW-1, PW-5 stated that three samples of ganja were taken by 

LW-10 who handed the same over to him. Thereafter, these samples were forwarded 

to the FSL through the ACP and a FSL report (Exhibit P-11) was received. 

 The FSL report (Exhibit P-11) does not disclose about the panch chits and 

seals and signature of the accused on samples. The property deposited in the Court 

(muddamal) was not having any official seals. The witness also admitted that he 

did not take any permission from the Court for changing the original three packets 

of muddamal ganja to seven new bags for safe keeping.  
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 These glaring loopholes in the prosecution case give rise to an inescapable 

inference that the prosecution has miserably failed to prove the required link 

evidence to satisfy the Court regarding the safe custody of the sample packets from 

the time of the seizure till the same reached the FSL. Rather, the very possibility of 

three samples being sent to FSL is negated by the fact that the Seizure Officer 

handed over one of the three collected samples to the accused. Thus, their remained 

only two samples whereas three samples reached the FSL. This discrepancy 

completely shatters the prosecution case. 

  Admittedly, no proceedings under Section 52A of the NDPS Act were 

undertaken by the Investigating Officer PW-5 for preparing an inventory and 

obtaining samples in presence of the jurisdictional Magistrate. In this view of the 

matter, the FSL report (Exhibit P-11) is nothing but a waste paper and cannot be 

read in evidence. The accused A-3 and A-4 were not arrested at the spot.  

  
192. NEGOTIABLE INSTRUMENTS ACT, 1881 – Section 138 

  EVIDENCE ACT, 1872 – Sections 40 to 43 

 Criminal and civil proceedings in respect of same subject­matter – 

Maintainability – Appellant allegedly borrowed Rs. 2 Lakh from the 

complainant – Cheque issued for discharge of the said liability, got 

dishonoured – Complainant instituted criminal case u/s 138 N.I. Act in 

which the appellant has been convicted and sentenced – At the same time, 

appellant instituted civil suit against the complainant to declare the 

cheque in question as a security cheque and for issuance of injunction – 

The said suit was eventually decreed in favour of appellant (accused) and 

the appeal filed against the said decree was also dismissed – Held, court 

in criminal jurisdiction would be bound by the decree passed by the civil 

court – Criminal proceedings found to be unsustainable in law and 

therefore, quashed.    

 ijØkE; fy[kr vf/kfu;e] 1881 & /kkjk 138 

  lk{; vf/kfu;e] 1872 & /kkjk,a 40 ls 43 

 ,d gh fo"k; oLrq ds laca/k esa vkijkf/kd vkSj flfoy dk;Zokgh & iks"k.kh;rk 

& vihykFkhZ us ifjoknh ls dfFkr :i ls 2 yk[k #i;s m/kkj fy, & mä 

nkf;Ro ds fuoZgu ds fy, tkjh pSd vuknfjr gqvk & ifjoknh us /kkjk 138 

ijØkE; fy[kr vf/kfu;e ds varxZr vkijkf/kd ekeyk çLrqr fd;k ftlesa 

https://indiankanoon.org/doc/1304888/
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vihykFkhZ dks nks"kh Bgjk;k x;k vkSj ltk lqukbZ xbZ & mlh le;] vihykFkhZ 

us ifjoknh ds fo:} flfoy okn  çLrqr fd;k rkfd pSd dks lqj{kk crkSj 

fn;s x;s pSd ds :i esa ?kksf"kr fd;k tk lds vkSj fu"ks/kkKk tkjh dh tk lds 

& mä okn varr% vihykFkhZ ¼vfHk;qä½ ds i{k esa fMØh gqvk vkSj mä fMØh 

ds fo:} çLrqr vihy Hkh fujLr gks xbZ & vfHkfu/kkZfjr] vkijkf/kd {ks=kf/kdkj 

ds varxZr U;k;ky; flfoy U;k;ky; }kjk ikfjr fMØh ls ck/; gksxk & 

vkijkf/kd dk;Zokgh fof/kd :i ls fLFkj j[ks tkus ;ksX; ugha ik;h xbZ] vr% 

vikLr dh xbZA 

 Prem Raj v. Poonamma Menon and anr.  

 Judgment dated 02.04.2024 passed by the Supreme Court in 

Criminal Appeal No. 1858 of 2024, reported in (2024) 6 SCC 143  

 Relevant extracts from the judgment: 

   We find the manner in which this matter has travelled up to this Court to be 

quite concerning. We fail to understand as to how a civil as well as criminal course 

could be adopted by the parties involved, in respect of the very same issue and 

transaction, in these peculiar facts and circumstances. 

  In advancing his submissions, learned counsel appearing for the appellant, 

placed reliance on certain authorities of this Court. In Karam Chand Ganga Prasad 

v. Union of India, (1970) 3 SCC 694 this Court observed that: 

“It is a well–established principle of law that the decisions of the 

civil courts are binding on the criminal courts. The converse is not 

true.” 

  In K.G. Premshanker v. State of Kerala, (2002) 8 SCC 87 a Bench of three 

learned Judges observed that, following the M.S. Sheriff v. State of Madras, (1954) 

1 SCC 524 no straight–jacket formula could be laid down and conflicting decisions 

of civil and criminal Courts would not be a relevant consideration except for the 

limited purpose of sentence or damages. 

  The issue has been laid to rest by a Constitution Bench of this Court in Iqbal 

Singh Marwah v. Meenakshi Marwah, (2005) 4 SCC 370: 

“Coming to the last contention that an effort should be made to avoid 

conflict of findings between the civil and criminal courts, it is 

necessary to point out that the standards of proof required in the two 

proceedings are entirely different. Civil cases are decided on the 
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basis of preponderance of evidence, while in a criminal case, the 

entire burden lies on the prosecution, and proof beyond reasonable 

doubt has to be given. There is neither any statutory provision nor 

any legal principle that the findings recorded in one proceeding may 

be treated as final or binding in the other, as both the cases have to 

be decided on the basis of the evidence adduced therein. While 

examining a similar contention in an appeal against an order 

directing filing of a complaint under Section 476 of the old Code, 

the following observations made by a Constitution Bench in M.S. 

Sheriff v. State of Madras, 1954 SC 397 give a complete answer to 

the problem posed:  

 As between the civil and the criminal proceedings, we are of the opinion that 

the criminal matters should be given precedence. There is some difference of 

opinion in the High Courts of India on this point. No hard-and-fast rule can be laid 

down but we do not consider that the possibility of conflicting decisions in the civil 

and criminal courts is a relevant consideration. The law envisages such an 

eventuality when it expressly refrains from making the decision of one court 

binding on the other, or even relevant, except for certain limited purposes, such as 

sentence or damages. The only relevant consideration here is the likelihood of 

embarrassment. 

 Another factor which weighs with us is that a civil suit often drags on for 

years and it is undesirable that a criminal prosecution should wait till everybody 

concerned has forgotten all about the crime. The public interests demand that 

criminal justice should be swift and sure; that the guilty should be punished while 

the events are still fresh in the public mind and that the innocent should be absolved 

as early as is consistent with a fair and impartial trial. Another reason is that it is 

undesirable to let things slide till memories have grown too dim to trust. 

 This, however, is not a hard-and-fast rule. Special considerations obtaining in 

any particular case might make some other course more expedient and just. For 

example, the civil case or the other criminal proceeding may be so near its end as 

to make it inexpedient to stay it in order to give precedence to a prosecution ordered 

under Section 476. But in this case we are of the view that the civil suits should be 

stayed till the criminal proceedings have finished.” 

 The position as per Premshanker (supra) is that sentence and damages would 

be excluded from the conflict of decisions in civil and criminal jurisdictions of the 
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Courts. Therefore, in the present case, considering that the Court in criminal 

jurisdiction has imposed both sentence and damages, the ratio of the above–referred 

decision dictates that the Court in criminal jurisdiction would be bound by the civil 

Court having declared the cheque, the subject matter of dispute, to be only for the 

purposes of security. 

  
*193.NEGOTIABLE INSTRUMENTS ACT, 1881 – Section 138  

 Dishonour of cheque – Complainant filed a complaint u/s  138 of the Act 

against accused no. 1 and the petitioner – Cheque was signed by accused 

no. 1 – Complainant alleged that the cheque was issued by accused no. 1 

towards discharge of liability of both the petitioner and accused as well –  

Even if the cheque has been issued for discharging the liability of two or 

more persons, criminal liability u/s  138 of the Act can be fastened only 

on the person who issued the cheque – Since petitioner is not a signatory 

to the cheque, proceedings against him are quashed.  

 ijØkE; fy[kr vf/kfu;e] 1881 & /kkjk 138 

 pSd dk vuknj.k & ifjoknh us vf/kfu;e dh /kkjk 138 ds varxZr vfHk;qDr 

Øekad 1 ,oa ;kfpdkdrkZ ds fo:) ifjokn nk;j fd;k & pSd vfHk;qDr 

Øekad 1 }kjk gLrk{kfjr Fkk & ifjoknh dk vk{ksi gS fd pSd vfHk;qDr Øekad 

1 us ;kfpdkdrkZ vkSj vfHk;qDr nksuksa ds nkf;Ro ds fuoZgu gsrq tkjh fd;k 

Fkk & ;fn pSd nks ;k nks ls vf/kd O;fDr;ksa ds nkf;Ro ds fuoZgu gsrq Hkh 

tkjh fd;k x;k gks rc Hkh /kkjk 138 ds vraxZr vkijkf/kd nkf;Ro dsoy ml 

O;fDr ij r; fd;k tk ldrk gS ftlus pSd tkjh fd;k gS & pwafd 

;kfpdkdrkZ pSd dk gLrk{kjdrkZ ugha gS] mlds fo:) dk;Zokfg;ka vikLr 

dh xbZaA 

 K. V. Vijayvargiya v. Sanjay Nagpal 

 Order dated 06.02.2024 passed by the High Court of Madhya 

Pradesh (Indore Bench) in Miscellaneous Criminal Case No. 34977 

of 2022, reported in 2024 (2) MPLJ 419 

  
194. NEGOTIABLE INSTRUMENTS ACT, 1881 – Section 138  

 Legally recoverable debt – Complainant failed to show if any sum was 

advanced towards financial assistance – Cheque amount against any 

debt/liability not shown in balance sheet of complainant – Other partners 
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of firm did not depose that cheque amount was advanced to accused as 

financial assistance – Accused presented a plausible defence – Evidence 

available on record did not show legally enforceable debt or liability – 

Acquittal is proper.   

 ijØkE; fy[kr vf/kfu;e] 1881 & /kkjk 138   

 fof/kd :i ls olwyh ;ksX; _.k & ifjoknh ;g çekf.kr djus esa foQy jgk fd 

dksbZ jkf'k foÙkh; lgk;rk ds fy, çnku dh xbZ Fkh & fdlh Hkh _.k@ns;rk ds 

fo:} pSd jkf'k ifjoknh dh cSysal 'khV esa ugha n'kkZbZ xbZ Fkh & QeZ ds vU; 

Hkkxhnkjksa us ;g ugha crk;k fd pSd jkf'k foÙkh; lgk;rk ds :i esa vkjksih dks 

çnku dh xbZ Fkh & vfHk;qä us ,d laHkkO; cpko çLrqr fd;k & vfHkys[k ij 

miyC/k  lk{; ls ;g nf'kZr ugha gksrk fd jkf'k fof/kd mÙkjnkf;Ro ;k olwyh 

;ksX; _.k Fkk & nks"keqfä mfpr gSA  

 M/s. Rajco Steel Enterprises v. Kavita Saraff and anr.  

 Judgment dated 09.04.2024 passed by the Supreme Court in Special 

Leave Petition (Criminal) No. 5583 of 2022, reported in AIR 2024 SC 

2105 

Relevant extracts from the judgment: 

   The learned Senior Counsel for a case/ respondent No. 1 argued that in order 

to invoke the presumption under the Section 139 r/w/s 118 of 1881 Act, the 

jurisdictional facts had to be established by complainant/petitioner and any lacuna 

in the evidence of the complainant would strike at the root of the complaint of this 

nature. He relied on the judgment in the case of John K. Abraham v. Simon C. 

Abraham and anr., (2014) 2 SCC 236. 

  We are dealing with a case where the First Appellate Court exercising its 

jurisdiction under Section 374(3) of Code of Criminal Procedure, 1973, ongoing 

through the analysis of evidence, acquitted the accused/respondent no.1. The 

acquittal was further upheld by the High Court in an appeal against acquittal under 

Section 378 of the 1973 Code. The whole question involved in this proceeding is 

as to whether the cheques were issued in discharge of a debt and if it was so, then 

whether the accused/respondent no.1 was able to rebut the presumption in terms of 

Section 118 read with Section 139 of the 1881 Act. In the light of the judgment of 

this Court in the case of Narendra Pratap Narain Singh v. State of U.P., (1991) 2 

SCC 623 the jurisdiction of this Court under Article 136 of the Constitution of India 
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to interfere with concurrent findings of fact is not in question, when such findings 

are based on no evidence or are perverse. The question, we have to address thus, is 

as to whether the findings of the First Appellate Court and the High Court are on 

no evidence or perverse. Both these Courts have examined the evidence threadbare 

and in the opinion of these two fora, go against the complainant/petitioner. On the 

question as to whether the sum involved in the cheques was advanced in discharge 

of a legally enforceable debt or not, the petitioner has failed to show if any sum was 

advanced towards financial assistance. The High Court found that the debt/liability, 

in discharge of which, according to the petitioner, the cheques were issued, did not 

reflect in the petitioner’s balance–sheet. The other partners of the firm did not 

depose as prosecution witnesses to establish that the cheque–amounts were 

advanced to the accused as financial assistance. The respondent no.1/accused has 

put up a plausible defence as regards the reason for which the petitioner’s funds 

had come to her account. Both the appellate fora, on going through the evidence 

did not find existence of any “enforceable debt or other liability”. This strikes at 

the root of the petitioner’s case. 

  

195. NEGOTIABLE INSTRUMENTS ACT, 1881 – Sections 138 and 141 

 Dishonour of cheque – Commission of offence by company and its 

Directors – Some Directors in the company had resigned before issuance 

of cheque – At the time when cheque was issued, appellants were not in-

charge and responsible for the conduct of business of company – 

Complainant has not placed any material on record indicating complicity 

of the appellants who had already resigned – Offence punishable u/s 138 

of the Act not made out – Appellants were entitled to be discharged. 

 ijØkE; fyf[kr vf/kfu;e] 1881 & /kkjk,a 138 ,oa 141 

 pSd dk vuknj.k & daiuh ,oa mlds funs'kdksa }kjk vijk/k dkfjr fd;k 

tkuk & pSd tkjh gksus ds iwoZ daiuh ds dqN funs'kd R;kxi= ns pqds Fks & 

pSd tkjh djrs le; vihykFkhZ daiuh ds Hkkjlk/kd vkSj daiuh ds O;olk; 

ds lapkyu ds fy, mRrjnk;h ugha Fks & ifjoknh us vfHkys[k ij ,slh dksbZ 

lkexzh izLrqr ugha dh gS ftlls vihyFkhZx.k ftUgksaus R;kxi= ns fn;k Fkk] 

dh lafyIrrk nf'kZr gks & vf/kfu;e dh /kkjk 138 ds vUrxZr n.Muh; vijk/k 

xfBr ugha gksrk & vihykFkhZx.k mUeksfpr fd;s tkus ds vf/kdkjh gSaA  
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 Rajesh Viren Shah v. Redington (India) Ltd. 

 Judgment dated 14.02.2024 passed by the Supreme Court in 

Criminal Appeal No. 888 of 2024, reported in 2024 (2) MPLJ 700 

Relevant extracts from the judgment: 

 The position of law as to the liability that can be fastened upon a Director for 

non-realisation of a cheque is no longer res integra. Before adverting to the judicial 

position, we must also take note to the statutory provision – Section 141 of the N.I. 

Act, which states that every person who at the time of the offence was responsible 

for the affairs/conduct of the business of the company, shall be held liable and 

proceeded against under section 138 of the N.I. Act, with exception thereto being 

that such an act, if done without his knowledge or after him having taken all 

necessary precautions, would not be held liable. However, if it is proved that any 

act of a company is proved to have been done with the connivance or consent or 

may be attributable to (i) a director; (ii) a manager; (iii) a secretary; or (iv) any other 

officer – they shall be deemed to be guilty of that offence and shall be proceeded 

against accordingly. 

 Ex facie, we find that the complainant has not placed any material on record 

indiating complicity of the present appellant(s) in the alleged crime. Particularly, 

when the appellant(s) had no role in the issuance of the instrument, which is evident 

from Form 32 (Exh.P.59) issued much prior to the date on which the cheque was 

drawn and presented for realisation. 

 The veracity of Form-32 has neither been disputed by the Respondent nor has 

the act of resignation simpliciter been questioned. As such, the basis on which 

liability is sought to be fastened upon the instant appellant(s) is rendered 

questionable. 

 The record reveals the resignations to have taken place on 9th December, 2013 

and 12th March, 2014. Equally, we find the cheques regarding which the dispute 

has travelled up the courts to have been issued on 22nd March, 2014. The latter is 

clearly, after the appellant(s) have severed their ties with the Respondent-Company 

and, therefore, can in no way be responsible for the conduct of business at the 

relevant time. Therefore, we have no hesitation in holding that they ought to be then 

entitled to be discharged from prosecution.  

  
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196. NEGOTIABLE INSTRUMENTS ACT, 1881 – Section 143-A r/w/s 148 (1) 

proviso  

(i) Interim compensation – Non-payment – Effect of – It can be 

recovered by issuing a warrant of attachment and sale of movable 

property of accused or issuing a warrant to the Collector 

authorising him to realise it as arrears of land revenue from 

movable or immovable property or both belonging to the accused – 

But the right of accused to defend himself cannot be taken away. 

(ii) Interim compensation – Grant of – The word “may” used in the 

provision cannot be construed as “shall” – Such an interpretation 

will be unjust and contrary to the well-settled concept of fairness 

and justice and violation of Article 14 of the Constitution. 

(iii) Interim compensation – Factors to be considered – The Court will 

have to prima facie evaluate the merit of the complainant’s case and 

defence of the accused and also consider the financial distress of the 

accused – If the Court considers it appropriate to award interim 

compensation, it has to apply judicial mind to determine such 

amount – While doing so, the Court will have to consider several 

other factors such as nature of transaction, relationship between the 

parties etc. – If the defence appears prima facie a plausible one, the 

Court may refuse to grant the same. 

 ijØkE; fy[kr vf/kfu;e] 1881 & /kkjk 143-d lgifBr /kkjk 148¼1½ dk 

ijarqd 

(i) varfje izfrdj & Hkqxrku u fd;k tkuk & izHkko & bls vfHk;qDr dh 

py laifRr dh dqdhZ vkSj foØ; dk okjaV tkjh djds ;k dysDVj dks 

okjaV tkjh dj mls vfHk;qDr dh py ;k vpy laifRr ;k nksuksa ls 

Hkw­jktLo ds cdk;k ds :i esa olwy djus ds fy;s vf/kd`r fd;k tk 

ldrk gS & fdarq Lo;a dk cpko djus ds vfHk;qDr ds vf/kdkj dks Nhuk 

ugha tk ldrkA 

(ii) varfje izfrdj & iznku djuk & izko/kku esa iz;qDr 'kCn ^dj ldrk gS* 

dks ^djsxk* ds :i esa ugha le>k tk ldrk & ,slh O;k[;k vU;k;iw.kZ 

vkSj fu"i{krk ,oa U;k; dh lqLFkkfir vo/kkj.kk ds foijhr vkSj lafo/kku 

ds vuqPNsn 14 dk mYya?ku gksxhA  
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(iii) varfje izfrdj & fopkj.kh; dkjd & U;k;ky; dks izFke n`"V;k ifjoknh 

ds ekeys ds xq.k nks"k vkSj vfHk;qDr ds cpko dk ewY;kadu djuk gksxk 

lkFk gh vfHk;qDr dh foRrh; ijs'kkfu;ksa dks Hkh fopkj esa ysuk gksxk & 

;fn U;k;ky; varfje izfrdj fnykuk mfpr le>rk gS rks mls ,slh 

jkf'k fu/kkZfjr djus ds fy;s U;kf;d foosd dk iz;ksx djuk gksxk & 

,slk djrs le; U;k;ky; dks vU; dkjdksa ij Hkh fopkj djuk gksxk 

tSls fd laO;ogkj dh izd`fr] i{kdkjksa ds e/; laca/k vkfn & ;fn cpko 

izFke n`"V;k fo'oluh; izrhr gksrk gS rks U;k;ky; varfje izfrdj nsus 

ls euk dj ldrk gSA 

 Rakesh Ranjan Shrivastava v. State of Jharkhand and anr. 

 Judgment dated 15.03.2024 passed by the Supreme Court in 

Criminal Appeal No. 741 of 2024, reported in (2024) 4 SCC 419 

Relevant extracts from the judgment: 

 In the case of Section 143A, the power can be exercised even before the 

accused is held guilty. Sub-section (1) of Section 143A provides for passing a 

drastic order for payment of interim compensation against the accused in a 

complaint under Section 138, even before any adjudication is made on the guilt of 

the accused. The power can be exercised at the threshold even before the evidence 

is recorded. If the word ‘may’ is interpreted as ‘shall’, it will have drastic 

consequences as in every complaint under Section 138, the accused will have to 

pay interim compensation up to 20 percent of the cheque amount. Such an 

interpretation will be unjust and contrary to the well-settled concept of fairness and 

justice. If such an interpretation is made, the provision may expose itself to the vice 

of manifest arbitrariness. The provision can be held to be violative of Article 14 of 

the Constitution. In a sense, sub-section (1) of Section 143A provides for penalising 

an accused even before his guilt is established.  

 Considering the drastic consequences of exercising the power under Section 

143A and that also before the finding of the guilt is recorded in the trial, the word 

“may” used in the provision cannot be construed as “shall”. The provision will have 

to be held as a directory and not mandatory. Hence, we have no manner of doubt 

that the word “may” used in Section 143A, cannot be construed or interpreted as 

“shall”. Therefore, the power under sub-section (1) of Section 143A is 

discretionary.  
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   Even sub-section (1) of Section 148 uses the word “may”. In the case of 

Surinder Singh Deswal v. Virender Gandhi, (2019) 11 SCC 341, this Court, after 

considering the provisions of Section 148, held that the word “may” used therein 

will have to be generally construed as “rule” or “shall”. It was further observed that 

when the Appellate Court decides not to direct the deposit by the accused, it must 

record the reasons. After considering the said decision in Surinder Singh Deswal 

(supra), this Court, in the case of Jamboo Bhandari v. MPSIDC Ltd., (2023) 10 

SCC 446 in paragraph 6, held thus:  

“What is held by this Court is that a purposive interpretation should 

be made of Section 148 NI Act. Hence, normally, the appellate court 

will be justified in imposing the condition of deposit as provided in 

Section 148. However, in a case where the appellate court is satisfied 

that the condition of deposit of 20% will be unjust or imposing such 

a condition will amount to deprivation of the right of appeal of the 

appellant, exception can be made for the reasons specifically 

recorded.” 

    As held earlier, Section 143A can be invoked before the conviction of the 

accused, and therefore, the word “may” used therein can never be construed as 

“shall”. The tests applicable for the exercise of jurisdiction under sub-section (1) of 

Section 148 can never apply to the exercise of jurisdiction under subsection (1) of 

Section 143A of the N.I. Act.  

  Subject to what is held earlier, the main conclusions can be summarised as 

follows: 

1.  The exercise of power under sub-section (1) of Section 143A is discretionary. 

The provision is directory and not mandatory. The word “may” used in the 

provision cannot be construed as “shall.”  

2.  While deciding the prayer made under Section 143A, the Court must record 

brief reasons indicating consideration of all relevant factors.  

3.  The broad parameters for exercising the discretion under Section 143A are as 

follows:  

i.  The Court will have to prima facie evaluate the merits of the case made 

out by the complainant and the merits of the defence pleaded by the 

accused in the reply to the application. The financial distress of the 

accused can also be a consideration.  
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ii.  A direction to pay interim compensation can be issued, only if the 

complainant makes out a prima facie case.  

iii.  If the defence of the accused is found to be prima facie plausible, the 

Court may exercise discretion in refusing to grant interim compensation.  

iv. If the Court concludes that a case is made out to grant interim 

compensation, it will also have to apply its mind to the quantum of 

interim compensation to be granted. While doing so, the Court will have 

to consider several factors such as the nature of the transaction, the 

relationship, if any, between the accused and the complainant, etc.  

v.  There could be several other relevant factors in the peculiar facts of a 

given case, which cannot be exhaustively stated. The parameters stated 

above are not exhaustive. 

  
197. SPECIFIC RELIEF ACT, 1963 – Section 5 and Proviso to Section 34  

 Declaratory suit – Consequential relief of possession not claimed – 

Plaintiff was aware that the defendant is in possession of the suit property 

– No attempt was made to amend the plaint for seeking relief of recovery 

of possession – Relief of mere declaration cannot be granted without 

claiming relief of possession. 

 fofufnZ"V vuqrks"k vf/kfu;e] 1963 & /kkjk 5 ,oa /kkjk 34 dk ijarqd 

 ?kks"k.kkRed okn & vkf/kiR; ds ikfj.kkfed vuqrks"k dh ek¡x ugha dh xbZ & 

oknh ;g tkurk Fkk fd oknxzLr laifRr izfroknh ds vkf/kiR; esa gS & vkf/kiR; 

dh iqu% izkfIr ds vuqrks"k dh ek¡x djus gsrq okni= esa la'kks/ku dk dksbZ iz;kl 

ugha fd;k x;k & vkf/kiR; ds vuqrks"k dh ek¡x fd;s fcuk dsoy ?kks"k.kk dk 

vuqrks"k iznku ugha fd;k tk ldrkA   

 Vasantha (dead) through LR v. Rajalakshmi alias Rajam 

(dead) through LRs. 

 Judgment dated 13.02.2024 passed by the Supreme Court in Civil  

Appeal No. 3854 of 2014, reported in (2024) 5 SCC 282 

Relevant extracts from the judgment: 

 The learned senior counsel for the appellant has contended that it has been 

settled by the Courts below that the appellant has been in possession of the subject 

property since 1976. In view of the proviso to Section 34, the suit of the plaintiff 
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could not have been decreed since the plaintiff sought for mere declaration without 

the consequential relief of recovery of possession. 

   The learned counsel for the respondent, in rebuttal, contended that since at 

the time of filing of the suit, the life interest holder was alive, she was entitled to be 

in possession of the property and therefore, the plaintiff not being entitled to 

possession at the time of institution of the suit, recovery of possession could not 

have been sought. 

 Adverting to the facts of the present case, on a perusal of the plaint, it is 

evident that the plaintiff was aware that the appellant herein was in possession of 

the suit property and therefore it was incumbent upon him to seek the relief which 

follows. Plaintiff himself has stated that defendant no. 1 was in possession of the 

subject property and had sought to transfer possession of the same to defendant 

no.2, thereby establishing that he himself was not in possession of the subject 

property. We are not inclined to accept the submission of the learned counsel for 

the respondent on this issue. We note that after the death of the life-estate holder in 

2004, there was no attempt made by the original plaintiff to amend the plaint to 

seek the relief of recovery of possession. It is settled law that amendment of a plaint 

can be made at any stage of a suit [Harcharan v. State of Haryana, (1982) 3 SCC 

408], even at the second appellate stage [Rajendra Prasad v. Kayastha Pathshala, 

1981 Supp SCC 56 (1)]. 

  
198. SPECIFIC RELIEF ACT, 1963 – Sections 28 and 34 

(i) Suit for specific performance of agreement to sell – Readiness and 

willingness – Plaintiff has to be ready and willing to get the sale deed 

executed from the date of agreement till passing of decree and then 

up to execution of sale deed in his favour upon payment of balance 

sale consideration. 

(ii) Decree of specific performance – Time period for performing their 

respective obligations by parties to the contract – Even if time for 

payment of balance consideration is not prescribed in the decree, 

plaintiff/purchaser is obliged to deposit the balance amount within 

a reasonable period which cannot be more than 3 months – This 

time can be extended by the Court only for valid reasons upon an 

application filed by the plaintiff/decree­holder. 
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(iii) Agreement to sell executed on 24.11.1984 – Suit for specific 

performance filed on 10.11.1989 – Trial Court decreed the suit on 

24.08.1998, however, no time limit was fixed for payment of balance 

amount of sale-consideration – First appeal was dismissed by the 

High Court on 16.09.2011 – Application for execution of the decree 

was filed on 30.11.2011 – Plaintiff deposited balance amount of      

Rs. 55,000/- in the executing Court on 13.08.2012 – Defendant/ 

Judgment­debtor filed application u/s 28 of the Act for rescission of 

contract – Executing Court directed the decree­holder to deposit 

sale consideration equivalent to the amount calculated as per the 

guide lines of the years 2012-2013 as against total sale consideration 

of Rs. 56,000/- – Since continuous readiness and willingness of the 

decree­holder was found missing, order of executing court upheld. 

[Rajindra Kumar v. Kuldeep Singh and ors., (2014) 15 SCC 529].   

 fofufnZ"V vuqrks"k vf/kfu;e] 1963 & /kkjk,a 28 ,oa 34 

(i) fodz; vuqca/k i= ds fofufnZ"V vuqikyu gsrq okn & rS;kjh ,oa rRijrk 

& oknh dks fodz; foys[k fu"ikfnr djkus gsrq vuqca/k fnukad ls vkKfIr 

ikfjr gksus rd ,oa mlds ckn cdk;k fodz; izfrQy dhs vkn;xh ds 

mijkar mlds fu"iknu rd rS;kj vkSj rRij jguk pkfg,A 

(ii) fofufnZ"V vuqikyu dh vkKfIr & lafonk ds i{kdkjksa }kjk lacaf/kr 

nkf;Roksa dk fuoZgu djus gsrq le; lhek & cdk;k izfrQy dh vnk;xh 

gsrq vkKfIr esa le; lhek dk mYys[k u gksus ds mijkar Hkh oknh@dzsrk 

dk ;g nkf;Ro gS fd og cdk;k jkf'k ;qfDr;qqDr le; lhek ds Hkhrj 

tks fd rhu ekg ls vf/kd vof/k dh ugha gksxh] tek djs & U;k;ky; 

}kjk ;g le; oknh@vkKfIr/kkjh }kjk vkosnu izLrqr fd;s tkus ij oS/k 

vk/kkjksa ij gh c<+k;k tk ldsxkA  

(iii) foØ; dk vuqca/k fnukad 24-11-1984 dks fu"ikfnr gqvk & fofufnZ"V 

vuqikyu gsrq okn fnukad 10-11-1989 dks lafLFkr gqvk & fopkj.k 

U;k;ky; us okn dks fnukad 24-08-1998 dks fMØh fd;k ijUrq cdk;k 

foØ; izfrQy dh jkf'k dh vnk;xh gsrq dksbZ le; lhek fu/kkZfjr ugha 

dh & mPp U;k;ky; }kjk fnukad 16-09-2011 dks izFke vihy fujLr 

dh xbZ & fnukad 30-11-2011 dks vkKfIr ds fu"iknu gsrq vkosnu izLrqr 

fd;k x;k & oknh us cdk;k 55]000@& :i;s dh jkf'k fnukad 13-08-2012 

dks fu"iknu U;k;ky; esa tek dh & izfroknh@fu.khZr_.kh us vf/kfu;e 
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dh /kkjk 28 ds varxZr lafonk ds fo[k.Mu gsrq vkosnu izLrqr fd;k & 

fu"iknu U;k;ky; us vkKfIr/kkjh dks funsZf'kr fd;k fd og laiw.kZ izfrQy 

jkf'k 56]000@& ds eqdkcys o"kZ 2012­13 dh xkbZM ykbZu ds vuqlkj 

x.kuk dh xbZ jkf'k ds cjkcj jkf'k foØ; izfrQy ds :i esa tek djk;s 

& p¡wdh vkKfIr/kkjh dh fujarj rS;kjh ,oa rRijrk ugha ikbZ xbZ] fu"iknu 

U;k;ky; dk vkns'k ;Fkkor j[kk x;kA [jkftanj dqekj fo:) dqYknhi 

flag ,oa vU; ¼2014½ 15 ,llhlh 529 ij fo”okl fd;k x;k ]  

 Narayan Prasad Agrawal v. Smt. Sheela Rani (Dead) thr. LRs. 

 Order dated 08.01.2024 passed by the High Court of Madhya 

Pradesh in Criminal Revision No. 125 of 2018, reported in ILR 2024 

MP 1219 

Relevant extracts from the order: 

 It is well settled that plaintiff has to be ready and willing to get executed sale 

deed from date of agreement of sale till passing of decree of specific performance 

and then up to execution of sale deed in his favour upon payment of balance sale 

consideration, if any. 

 In view of the law laid down by Hon’ble Supreme Court in the case of 

Rajinder Kumar v. Kuldeep Singh and ors., (2014) 15 SCC 529, in my considered 

opinion passing of decree of specific performance in favour of a person having 

agreement of sale is not an irrevocable license to enjoy the decree even without 

making any payment/deposit of balance sale consideration for years together. Even 

if, time for payment of balance consideration is not prescribed in the decree, the 

plaintiff/purchaser is obliged to deposit the balance amount within a reasonable 

period, which in my considered opinion cannot be more than 3 months, which is 

the maximum time limit for filing an appeal, unless the plaintiff is permitted by the 

Court for the valid reasons permissible in law that too upon filing application in 

writing by plaintiff/decree-holder, otherwise the plaintiff has to be ready to face 

adverse consequences, like in the present case.  

 There is nothing on record to show that after judgment and decree dated 

24.08.1998 the plaintiff had ever tried to pay/deposit 14 C.R. No. 125/2018 balance 

consideration amount of Rs. 55,000/-. If the plaintiff would have deposited said 

amount, the defendant 1 could have withdrawn it and used the same or returned it 

to the defendants 2-4 with a view to discharge her liability towards defendants 2-4 

even after losing upto Supreme Court.  
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 In the present case, except filing first appeal before the High Court and SLP 

before Hon’ble Supreme Court no delaying tactics were adopted by the defendants. 

As such they cannot be held guilty/liable for the delay in execution of decree. For 

showing bonafides, the plaintiff could have filed an application seeking direction 

of Court to deposit balance sale consideration even after dismissal of first appeal 

on 16.09.2011 but it was not done and taking benefit of an ambiguous order dated 

01.08.2012 passed by executing Court while dismissing application of the 

defendants 2-4, the plaintiff/decree-holder deposited balance amount of sale 

consideration, which cannot be considered to have been deposited in pursuance of 

an order of extension of time. In any case the plaintiff/decree-holder was bound to 

deposit balance sale consideration upon filing of application for execution on 

30.11.2011 and upon failure, it can be said that he was at fault. 

  
199. SPECIFIC RELIEF ACT, 1963 – Section 34 

 LIMITATION ACT, 1963 – Article 65 

 Adverse possession – Suit for declaration of ownership on the basis of 

adverse possession – There is no equity in favour of a party who seeks to 

defeat the rights of true owner by claiming adverse possession – The facts 

constituting the ingredients of adverse possession must specifically be 

pleaded and proved – Plaintiff failed to prove that he was in open and 

uninterrupted possession for more than 12 years to the original owner’s 

knowledge – Plaintiff is not entitled for decree. 

 fofufnZ"V vuqrks"k vf/kfu;e] 1963 & /kkjk 34 

 ifjlhek vf/kfu;e] 1963 & vuqPNsn 65  

 fojks/kh vkf/kiR; & fojks/kh vkf/kiR; ds vk/kkj ij LokfeRo dh ?kks"k.kk gsrq 

okn & ,sls i{kdkj ds i{k esa dksbZ lkE;k ugha gksrh gS tks fojks/kh vkf/kiR; 

dk nkok djrs gq, okLrfod Lokeh ds vf/kdkjksa dks ijkLr djus dh ek¡x 

djrk gS & fojks/kh vkf/kiR; dss rRo dkss xfBr djus okys rF;ksa dks fofufnZ"Vr% 

vfHkopfur ,oa lkfcr fd;k tkuk vko';d gS & oknh ;g lkfcr djus esa 

vlQy jgk fd og ewy Lokeh ds Kku esa 12 o"kZ ls vf/kd vof/k ls [kqys ,oa 

fuckZ/k :i ls vkf/kiR; esa jgk & oknh vkKfIr izkIr djus dk vf/kdkjh ughaA 

 M. Radheshyamlal v. V. Sandhya and anr.  

 Judgment dated 18.03.2024 passed by the Supreme Court in Civil 

Appeal  No. 4322 of 2024, reported in AIR 2024 SC 1595    
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Relevant extracts from the judgment: 

 To prove the plea of adverse possession:- 

(a)  The plaintiff must plead and prove that he was claiming possession adverse 

to the true owner;  

(b)  The plaintiff must plead and establish that the factum of his long and 

continuous possession was known to the true owner;  

(c)  The plaintiff must also plead and establish when he came into possession; and 

(d)  The plaintiff that his possession was open must establish and undisturbed. 

 It is a settled law that by pleading adverse possession, a party seeks to defeat 

the rights of the true owner, and therefore, there is no equity in his favour. After all, 

the plea is based on continuous wrongful possession for a period of more than 12 

years. Therefore, the facts constituting the ingredients of adverse possession must 

be pleaded and proved by the plaintiff. 

 When a party claims adverse possession, he must know who the actual owner 

of the property is. Secondly, he must plead that he was in open and uninterrupted 

possession for more than 12 years to the original owner's knowledge. These 

material averments are completely absent in the plaint. Therefore, there is no proper 

foundation for the plea of adverse possession in the plaint. 

  
200. STAMP ACT, 1899 – Section 35, Schedule 1-A and Article 23 Expln. (as 

amended in State of M.P.)  

 EVIDENCE ACT, 1872 – Sections 61, 63 and 65  

(i) Stamp duty – Whether bar of admissibility created by Section 35 

of the Stamp Act applies to the agreement to sell dated 04.02.1988 

executed by the parties? Held, No – The explanation added vide 

amendment creates new obligation for party and cannot be given 

retrospective effect – Since the said document was not chargeable 

with duty, as no bar could be imposed due to it being not duly 

stamped.  

(ii) Secondary copy of insufficiently stamped document – Section 35 

of the Stamp Act forbids letting of secondary evidence in proof of 

its content of a document if it needs to be stamped or sufficiently 

stamped – A copy of such document is not acceptable in evidence. 
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 LVkWEi vf/kfu;e] 1899 & /kkjk 35] vuqlwph 1&d ,oa vuqPNsn 23 

Li"Vhdj.k ¼e/;izns”k jkT; es ;Fkk la”kksf/kr½ 

 lk{; vf/kfu;e] 1872 & /kkjk,a 61] 63 ,oa 65 

(i) LVkEi 'kqYd & D;k LVkEi vf/kfu;e dh /kkjk 35 }kjk l`ftr xzkg~;rk 

dk otZu i{kdkjkas }kjk fnukad 04-02-1988 dks fu"ikfnr foØ; vuqca/k 

ij ykxw gksxk\ vfHkfu/kkZfjr] ugha & la'kks/ku }kjk tksM+k x;k Li"Vhdj.k 

i{kdkj ds fy, uohu nkf;Ro l`ftr djrk gS vkSj bls Hkwry{kh izHkko 

ugha fn;k tk ldrk & pwafd mDr nLrkost l'kqYd izHkk;Z ugha Fkk vr% 

bl ij lE;d~ :i ls LVkfEir ugha gksus ds dkj.k otZu vf/kjksfir ugha 

fd;k tk ldrkA 

(ii) vi;kZIr eqnzkafdr nLrkost dh f}rh; izfrfyfi & LVkEi vf/kfu;e dh 

/kkjk 35 ,sls nLrkost] ftldk LVkfEir ;k i;kZIr :i ls LVkfEir gksuk 

vko';d Fkk] dh varoZLrq ds izek.k gsrq f}rh;d lk{; izLrqr djus ls 

fu"ksf/kr djrh gS & ,sls nLrkost dh izfrfyfi lk{; esa Lohdk;Z ugha gS A 

 Vijay v. Union of India and ors.  
 Judgment dated 29.11.2023 passed by the Supreme Court in Civil 

Appeal No. 4910 of 2023, reported in 2024 (2) MPLJ 334  

Relevant extracts from the judgment: 

 A Constitution Bench of this Court in CIT v. Vatika Township (P) Ltd., 

(2015) 1 SCC 1 reiterated this principle that the amendments that create rights and 

obligations are generally prospective in nature. It is a well-established principle of 

law that clarification or Explanation must not have the effect of imposing an 

unanticipated duty or depriving a party of an anticipated benefit. 

 Hence, in our considered view, the Explanation inserted in Article 23 of 

Schedule I-A contained in the Act creates a new obligation for the party and, 

therefore, cannot be given retrospective application. Thus, it will not affect the 

agreement(s) executed prior to such amendments. 

 We may now consider Section 35 of the Stamp Act which forbids the letting 

of secondary evidence in proof of its contents. The section excludes both the 

original instrument and secondary evidence of its contents if it needs to be stamped 

or sufficiently stamped. This bar as to the admissibility of documents is absolute. 

Where a document cannot be received in evidence on the ground that it is not duly 

stamped, the secondary evidence thereof is equally inadmissible in evidence. 

 We may now consider Section 35 of the Stamp Act which forbids the letting 

of secondary evidence in proof of its contents. The section excludes both the 

original instrument and secondary evidence of its contents if it needs to be stamped 

or sufficiently stamped. This bar as to the admissibility of documents is absolute. 

https://indiankanoon.org/doc/176042882/
https://indiankanoon.org/doc/176042882/
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Where a document cannot be received in evidence on the ground that it is not duly 

stamped, the secondary evidence thereof is equally inadmissible in evidence. 

 In relation to secondary evidence of unstamped/insufficiently stamped 

documents, the position has been succinctly explained by this Court in Jupudi 

Kesava Rao v. Pulavarthi Venkata Subha Rao, (1971) 1 SCC 545 wherein it dealt 

with an issue, i.e., 19-Civil Appeal No. 4910 of 2023 whether reception of 

secondary evidence of a written agreement to grant a lease is barred by the 

provisions of Sections 35 and 36 of the Stamp Act and answered it in affirmative. 

It observed: 

“The Indian Evidence Act, however, does not purport to deal with 

the admissibility of documents in evidence which require to be 

stamped under the provisions of the Indian Stamp Act. …… 

 The first limb of Section 35 clearly shuts out from evidence any instrument 

chargeable with duty unless it is duly stamped. The second limb of it which relates 

to acting upon the instrument will obviously shut out any secondary evidence of 

such instrument, for allowing such evidence to be let in when the original 

admittedly chargeable with duty was not stamped or insufficiently stamped, would 

be tantamount to the document being acted upon by the person having by law or 

authority to receive evidence. Proviso (a) is only applicable when the original 

instrument is actually before the Court of law and the deficiency in stamp with 

penalty is paid by the party seeking to rely upon the document. Clearly secondary 

evidence either by way of oral evidence of the contents of the unstamped document 

or the copy of it covered by Section 63 of the Indian Evidence Act would not fulfil 

the requirements of the proviso which enjoins upon the authority to receive nothing 

in evidence except the instrument itself. Section 25 is not concerned with any copy 

of an instrument and a party can only be allowed to rely on a document which is an 

instrument for the purpose of Section 35. “Instrument is defined in Section 2(14) as 

including every document by which any right or liability is, or purports to be 

created, transferred, limited, extended, extinguished or recorded. 

 There is no scope for the inclusion of a copy of a document as an instrument 

for the purpose of the Stamp Act. If Section 35 only deals with original instruments 

and not copies, Section 36 cannot be so interpreted as to allow secondary evidence 

of an instrument to have its benefit.” 

 Thus, if a document that is required to be stamped is not sufficiently stamped, 

then the position of law is well settled that a copy of such document as secondary 

evidence cannot be adduced. 

  

https://indiankanoon.org/doc/176042882/
https://indiankanoon.org/doc/129366978/
https://indiankanoon.org/doc/1953529/
https://indiankanoon.org/doc/74910796/
https://indiankanoon.org/doc/176042882/
https://indiankanoon.org/doc/1456410/
https://indiankanoon.org/doc/194340247/
https://indiankanoon.org/doc/176042882/
https://indiankanoon.org/doc/58398352/
https://indiankanoon.org/doc/74910796/
https://indiankanoon.org/doc/176042882/
https://indiankanoon.org/doc/129366978/
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  PART – IIII 

CIRCULARS/NOTIFICATIONS 

 

NOTIFICATION DATED 16.07.2024 REGARDING 

REFERENCE OF NEW CRIMINAL LAWS 

 S.O. 2790(E). — In pursuance of section 8 of the General Clauses Act, 1897 

(10 of 1897), the Central Government hereby notifies that where any reference of the 

Indian Penal Code (45 of 1860), or the Code of Criminal Procedure, 1973 (2 of 1974) or 

the Indian Evidence Act, 1872 (1 of 1872 or any provisions thereof is made in any—  

(a)   Act made by Parliament; or  

(b)   Act made by the Legislature of any State;  

(c)   Ordinance;  

(d)   Regulations made under article 240 of the Constitution;  

(e)   President’s order;  

(f)   Rules, regulations, order or notification made under any Act, Ordinance 

or Regulation,  

 for the time being in force, such reference shall respectively be read as the 

reference of the Bharatiya Nyaya Sanhita, 2023 (45 of 2023) (BNS), the Bharatiya 

Nagarik Suraksha Sanhita, 2023 (46 of 2023) (BNSS) or the Bharatiya Sakshya 

Adhiniyam, 2023 (47 of 2023) (BSA), and the corresponding provisions of such law 

shall be construed accordingly.  

[F. No. 13(12)/2024–Leg.I]  

DIWAKAR SINGH, Addl. Secy. 

 

dk-vk- 2790¼v½-& dsUnzh; ljdkj] lk/kkj.k [k.M vf/kfu;e] 1897 ¼1897 dk 10½ 

dh /kkjk 8 ds vuqlj.k esa ;g vf/klwfpr djrh gS fd tgka Hkkjrh; n.M lafgrk 

¼1860 dk 45½ ;k n.M izfØ;k lafgrk] 1973 ¼1974 dk 2½ ;k Hkkjrh; lk{; 

vf/kfu;e] 1872 ¼1872 dk 1½ ;k mlds fdUgha mica/kksa dk dksbZ funsZ'k rRle; 

izo`Rr fuEufyf[kr esa fd;k tkrk gSS­ 

¼d½ laln~ }kjk cuk;k x;k vf/kfu;e( ;k 

¼[k½ fdlh jkT; ds fo/kkueaMy }kjk cuk;k x;k vf/kfu;e( 
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¼x½ v/;kns'k( 

¼?k½ lafo/kku ds vuqPNsn 240 ds v/khu cuk, x, fofu;e( 

¼³½ jk"Vªifr dk vkns'k( 

¼p½ fdlh vf/kfu;e ds v/khu cuk, x, fu;e] fofu;e] fd;k x;k vkns'k 

;k vf/klwpuk] v/;kns'k ;k fofu;e] 

 ogka ,slk funsZ'k Øe'k% Hkkjrh; U;k; lafgrk] 2023 ¼2023 dk 45½ ¼ch,u,l½] 

Hkkjrh; ukxfjd lqj{kk lafgrk] 2023 ¼2023 dk 46½ ¼ch,u,l½ ;k Hkkjrh; lk{; 

vf/kfu;e] 2023 ¼2023 dk 47½ ¼ch,u,l½ ds funsZ'k ds :i esa i<+k tk,xk vkSj 

,slh fof/k ds rRLFkkuh mica/kksa dk vFkZ rnuqlkj yxk;k tk,xkA  

 

[Qk- la- 13¼12½@2024­fo-­1] 

fnokdj flag] vij lfpo 

 

 

 

 

 

"A person who tries a cause should be able to deal with the matter 

placed before him objectively, fairly and impartially. No one can act in 

a judicial capacity if his previous conduct gives ground for believing 

that he cannot act with an open mind or impartially." 

– H.L. Dattu, J. in Narinder Singh Arora v. State (Govt. of NCT of 

Delhi), (2012) 1 SCC 561, para 6 
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PART - IV 

IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS 
 

e/;izns'k bysDVªkWfud vknsf'kdk ¼tkjh fd;k tkuk] rkehyh rFkk fu"iknu½ fu;e] 2024  

  Øekad vkj&2176161@2024@ch&1@nks] e/;izns'k jkT; ds ykxw gq, :Ik esa Hkkjrh; 

ukxfjd lqj{kk lafgrk] 2023¼2023 dk 46½ dh /kkjk 64 dh mi&/kkjk ¼1½ rFkk /kkjk 530 

ds [k.M ¼,d½ rFkk leLr vU; lkeF;Zdkjh /kkjkvksa }kjk iznRr 'kfDr;ksa dks iz;ksx esa 

ykrs gq,] e/;izns'k 'kklu] ,rn~}kjk] fuEufyf[kr fu;e cukrk gS] vFkkZr~%& 

fu;e 

1-  laf{kIr uke rFkk izkjaHk-& 

¼1½ bu fu;eksa dk laf{kIr uke e/;izns'k bysDVªkWfud vknsf'kdk ¼tkjh fd;k tkuk] 

rkehyh rFkk fu"iknu½ fu;e] 2024 gSA  

¼2½ ;g e/;izns'k jkti= esa buds izdk'ku dh rkjh[k ls izo`Rr gksaxsA 

2-  ifjHkk"kk,a%& 

¼1½ bu fu;eksa es tc rd fd lanHkZ ls vU;Fkk visf{kr u gks] & 

¼d½ **tekur ca/ki=** ls vfHkizsr gS] izfrHkwfr ds lkFk fjgkbZ ds fy, opu ca/k( 

¼[k½ ̂̂lh lh Vh ,u ,l** ls vfHkizsr gS] vijk/k rFkk vijk/kh fuxjkuh ra= ,oa 

iz.kkyh ¼dzkbe ,.M fdzfeuy VªSfdax usVodZ ,.M flLVe½] MsVk ds laxzg.k 

rFkk funsZ'kksa ds fu"iknu ds fy, iqfyl }kjk mi;ksx fd;k tkus okyk ,d 

flLVe lkQ~Vos;j( 

¼x½ **lh vkbZ ,l** ls vfHkizsr gS] izdj.k lwpuk iz.kkyh ¼dsl bUQesZ'ku flLVe½] 

MsVk ds laxzg.k rFkk funsZ'kksa ds fu"iknu ds fy, ftyk U;k;ikfydk }kjk 

mi;ksx fd;k tkus okyk ,d flLVe lkQ~Vos;j(  

¼?k½ **bysDVªkWafud lalwpuk** ls vfHkizsr gS] dksbZ fyf[kr] ekSf[kd] fp=e; 

tkudkjh ;k ohfM;ks lkexzh] tks fdlh bysDVªkWfud midj.k] ftlesa 

lfEefyr gS] VsyhQksu] eksckbZy Qksu] vFkok vU; ok;jySl nwjlapkj 

midj.k ;k dEI;wVj ;k vkfM;ks ohfM;ks Iys;j ;k dSejk ;k ,slk dksbZ vU; 

bysDVªkWfud midj.k ;k bysDVªkWafud Lo:i] tSlk fd mPp U;k;ky; }kjk 

fofufnZ"V fd;k tk,] }kjk izlkfjr ;k varfjr ¼pkgs ,d O;fDr ls nwljs 

O;fDr dks ;k ,d midj.k ls nwljs midj.k dks ;k fdlh O;fDr ls fdlh 

midj.k dks ;k fdlh midj.k ls fdlh O;fDr dks½ dh tk,( 

¼M-½ **bysDVªkWfud gLrk{kj** ls vfHkizsr gS fdlh xzkgd ;k U;k;ky; }kjk fdlh 

bysDVªkWfud vfHkys[k dk lwpuk izks|ksfxdh vf/kfu;e] 2000 ¼2000 dk 21½ 

dh nwljh vuqlwph esa fofufnZ"V rduhd ds ek/;e ls izek.khdj.k vkSj blesa 

lfEefyr gS] bysDVªkWfud gLrk{kjA lkFk gh] tc bysDVªkWfud :i esa tfur 

¼tujsVsM½ fdlh vknsf'kdk ;k fjiksVZ dk bysDVªkWfud gLrk{kj ds ek/;e ls 
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izek.khdj.k fd;k tkrk gS] rks og bysDVªkWfud gLrk{kj djus okys O;fDr 

ds gLrk{kj }kjk izek.khdr̀ le>k tk,xk(  

¼p½ **mPp U;k;ky;** ls vfHkizsr gS] e/;izns'k mPp U;k;ky;(  

¼N½ **Kkr bysDVªkWfud esy ,Mªsl** ls vfHkizsr gS] fdlh O;fDr vFkok laxBu dk 

,slk esy ,Mªsl] tks baVjusV ij lans'k ¼eSlst½ Hkstus vkSj izkIr djus ds 

fy, mi;ksx fd;k tkrk gS] tks fd ,sls O;fDr ;k laxBu }kjk ;k rks 

O;fDrxr :Ik ls vFkok fdlh osclkbZV ;k iksVZy ij Lohdkj fd;k x;k 

mi;ksx fd;k x;k ;k iznku fd;k x;k n'kkZ;k x;k gS(  

¼t½ **vknsf'kdk** esa lfEefyr gS] leu okjaV ;k ,sls ifjorZuksa ds lkFk] tSls fd 

izR;sd izdj.k dh ifjfLFkfr;ka vis{kk djsa] lafgrk esa ;Fkk mfYyf[kr lacaf/kr 

iz;kstuksa ds fy, tkjh] lafgrk dh f}rh; vuqlwph esa miof.kZr] dksbZ vU; 

izi=(  

¼>½ **fu;e rFkk vkns'k** ls vfHkizsr gS] e/;izns'k fu;e rFkk vkns'k ¼vkijkf/kd½( 

¼¥½ **lafgrk** ls vfHkizsr gS] Hkkjrh; ukxfjd lqj{kk lafgrk] 2023 ¼2023 dk 

46½(  

¼V½ **eqnzk** ls vfHkizsr gS] U;k;ky; dh eqnzk dh Nfo( 

¼B½ **jkT;** ls vfHkizsr gS] e/;izns'k jkT;(  

¼M½ **leu** ls vfHkizsr gS] lafgrk ds v/;k; Ng ds v/khu tkjh dksbZ leu(  

¼<½ **okjaV** ls vfHkizsr gS rFkk mlesa lfEefyr gS] tekurh okjaV ,oa xSj 

tekurh okjaVA  

¼2½ bu fu;eksa esa iz;qDr rFkk ifjHkkf"kr ugha fd, x, 'kCnksa rFkk vfHkO;fDr;ksa ds 

ogh vFkZ gksaxs] tks Hkkjrh; ukxfjd lqj{kk lafgrk] 2023 ¼2023 dk 46½] Hkkjrh; 

U;k; lafgrk] 2023 ¼2023 dk 45½ rFkk lwpuk izkS|ksfxdh vf/kfu;e] 2000 ¼2000 

dk 21½ esa muds fy, leuqnsf'kr fd, x, gSaaA 

3-  U;k;ky;] ,sls ifjorZuksa ds lkFk] tSls fd izR;sd izdj.k dh ifjfLFkfr;ka vis{kk 

djsa] lafgrk dh nwljh vuqlwph esa ;Fkk miof.kZr ,sls iz:iksa esa lh vkbZ ,l@,u 

,l Vh bZ ih ds ek/;e ls bysDVªkWfud i)fr esa vknsf'kdk tfur ¼tujsV½ rFkk 

tkjh dj ldsaxs rFkk mUgsa fdlh iqfyl vf/kdkjh }kjk ;k mls tkjh djus okys 

U;k;ky; ds fdlh vf/kdkjh }kjk ;k vU; yksd lsod }kjk rkehy fd, tkus 

ds fy, funsZf'kr fd;k tk ldsxkA  

4-  lafgrk ds v/khu bysDVªkWfud lalwpuk ds :Ik esa tkjh izR;sd vknsf'kdk] lkekU;r% 

U;k;ky; dh Hkk"kk esa fy[kh tk,xh rFkk bysDVªkWfud lalwpuk ds dwV ¼,fUdzIVsM½ 

;k fdlh vU; :Ik esa gksxh rFkk ml ij U;k;ky; dh eqnzk dh Nfo vkSj@;k 

fMftVy gLrk{kj gksaxsA  

5-  bysDVªkWfud :i ls tkjh dh xbZ izR;sd vknsf'kdk esa bysDVªkWfud gLrk{kj bl 

jhfr esa gkssaxs] fd U;k;ky; dk uke ;k og gSfl;r] ftlesa gLrk{kjdrkZ ;k 

xzkgd dk;Z djrk gS] Li"V :Ik ls mfYyf[kr fd;k tkuk pkfg,A bysDVªkWfud 
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:Ik esa tfur ¼tujsVsM½ leu esa U;k;ky; dh eqnzk dh Nfo gksxh ;k ;FkkfLFkfr 

U;k;ky; ds fyfid ;k jhMj ;k bl laca/k esa fyf[kr esa izkf/kd`r fdlh O;fDr 

ds fMfTkVy gLrk{kj gksaxsA bysDVªkWfud :i esa fxj¶rkjh dk izR;sd okjaV] 

U;k;ky; ds ihBklhu vf/kdkjh ds bysDVªkWfud gLrk{kj }kjk tkjh fd;k tk,xk 

rFkk ml ij U;k;ky; dh eqnzk Hkh yxh gksxhA  

6- tgka bysDVªkWfud :Ik esa tfur ¼tujsVsM½ vknsf'kdk,a fdlh lqjf{kr iz.kkyh ds 

ek/;e ls bysDVªkWfud lalwpuk ds dwV ¼,fUdzIVsM½ ;k fdlh vU; :Ik ls lh lh 

Vh ,u ,l ij izkIr gksrh gSa] rks mls U;k;ky; }kjk tkjh fd;k x;k ekuk 

tk,xkA ;g vkSj fd] ,slh vknsf'kdk ds fdlh fizUVvkmV dk ogh izHkko gksxk] 

ekuks fd og mlds fu"iknu ds iz;kstu ds fy, ewy :Ik ls tkjh fd;k x;k 

gSA  

7- iqfyl Fkkus dk Hkkjlk/kd vf/kdkjh ;g lqfuf'pr djsxk fd ;FkkfLFkfr vkjksih 

;k xokgksa }kjk mi;ksx fd;k x;k irk] Kkr bysDVªkWfud esy ,Mªsl] Qksu uEcj 

rFkk eSlsftax ,iyhds'ku ls lacaf/kr lR;kfir C;kSjs fxj¶rkjh] vUos"k.k ;k tk¡p 

ds nkSjku vfHkfyf[kr fd, tk,a RkFkk lhlh Vh ,u ,l esa ntZ fd, tk,aA ,sls 

C;kSjs] lafgrk dh /kkjk 64 dh mi&/kkjk ¼1½ ds vuqikyu esa iqfyl Fkkus ij 

la/kkfjr jftLVj esa Hkh ntZ fd, tk,axsA ;fn ,sls dksbZ C;kSjs miyC/k ugha gSa] 

rks iqfyl Fkkus dk Hkkjlk/kd jftLVj esa bl vk'k; dk i`"Bkadu djsxk%  

 ijUrq ,sls fdlh C;kSjs dks fdlh vkSj lR;kiu ds vk/kkj ij ;k ,sls O;fDr }kjk 

vkosnu ds vk/kkj ij la'kksf/kr fd;k tk ldsxkA  

8- tgka dksbZ ekeyk O;fDrxr ifjokn ds vk/kkj ij nk;j fd;k tkrk gS] ogka 

ifjoknh ¼f'kdk;rdrkZ½ ifjokn ds lkFk vkjksih vkSj lkf{k;ksa ds irs] Kkr 

bysDVªkWfud esy ,sMªl] Qksu uEcj] eSlsftax ,Iyhds'ku ls lacaf/kr C;kSjs ntZ 

djsxkA ;fn buesa ls dksbZ tkudkjh miyC/k ugha gS] rks ifjoknh ¼f'kdk;rdrkZ½ 

bl vk'k; dk i`"Bkadu djsxkA  

9- irs] Kkr bysDVªkWfud esy ,Mªsl] Qksu uEcj vkSSj eSlsftax ,Iyhds'ku ls lacaf/kr 

C;kSjk bysDVªkWfud izk:Ik esa fn, tk,axs vksj lhvkbZ,l esa vuqjf{kr j[ks tk,axs 

vkSj vknsf'kdk,a tkjh fd, tkus ds fy, mi;ksx fd, tk ldsaxsA ,slh fMftVy 

tkudkjh lafgrk dh /kkjk 64 ds v/khu jftLVj dk fgLlk cusxhA 

10- lafgrk dh /kkjk] 230 rFkk 231 ds v/khu izfr;ka iznku djrs le; vfHk;qDr dks 

lkf{k;ksa ds Kkr bysDVªkWfud esy ,Mªsl] Qksu uEcj vkSj eSlsftax ,Iyhds'ku ls 

lacaf/kr C;kSjs iznku ugha fd, tk,axsA iqfyl Fkkus dk Hkkjlk/kd ;g lqfuf'pr 

djsxk fd ,sls C;ksjs lafgrk dh /kkjk 193 dh mi&/kkjk ¼8½ ds v/khu rS;kj dh 

xbZ izfr;ksa dk fgLlk u cusaA 

11- U;k;ky; }kjk bysDVªkWfud lalwpuk ds :i esa tkjh fd, x, leu dh izkfIr 

ij iqfyl Fkkus dk Hkkjlk/kd ;k mlds }kjk izfrfu;qfDr dksbZ v/khuLFk 

vf/kdkjh] leu fd, x, O;fDr ds Kkr bysDVªkWfyud esy ,Mªsl] Qksu uEcj 

;k eSlsftax ,sIyhds'ku ij leu vxzsf"kr dj ldsxkA  
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12- ¼1½ tgka leu bysDVªkWfud esy ds ek/;e ls rkehy fd, tkrs gSa] ogka 

bysDVªkWfud esy lsok iznkrk bl jhfr esa mi;ksx fd;k tk,xk] rkfd 

vfHkLohd`fr tfur ¼tsujsV½ dh tk lds rFkk ,slh vfHkLohd`fr rkehyh dh 

fjiksVZ dk fgLlk cusxhA  

¼2½ tc dksbZ vknsf'kdk fdlh O;fDr ;k laxBu ds Kkr bysDVªkWfud esy ,Mªsl 

ij Hksth tkrh gS] rc] tc rd fd bysDVªkWfud esy dk ifjnku fdlh Hkh 

dkj.k ls ckf/kr ugha gksrk ;k okil ugha vk tkrk ;k esy loZj ls **fjVuZ 

Vw lsaMj** eSlst] **ckÅULM cSd eSalst** ;k **,jj eSlst** izkIr ugha gksrk] 

rc rd rkehyh izHkkoh ekuh tk ldsxh vkSj tc rd fd foijhr u lkfcr 

dj fn;k tk,] og mlh le; izHkko esa vk;k ekuk tk,xk ftldks fd 

bZ&esy ds lkekU; vuqdze ds dksbZ bysDVªkWfud esy ifjnku fd;k x;k 

gksrkA  

Li"Vhdj.k% bZ&esy] dk lkekU; vuqdze lwpuk izkS|ksfxdh vf/kfu;e] 2000 ¼2000 dk 21½ 

dh /kkjk 13 ds vuqlkj vo/kkfjr fd;k tk ldsxkA  

13- ¼1½ tgka leu fdlh vU; bysDVªkWfud lalwpuk ds ek/;e ls rkehy fd;k tkrk 

gS] ftlesa eSlsftax ,Iyhds'ku Hkh lfEefyr gS] ogka vfHkLohd`fr rkehyh dh 

fjiksZV dk fgLlk gksxh vkSj fjiksZV esa ekscbZy uEcj] eSlsftax ,Iyhds'ku vkSj 

lalwpuk ds ifjnku ¼fMysojh½ dks n'kkZus okys Ldzhu'kkWV@,Iyhds'ku ds 

QksVks lfgr C;kSjs varfoZ"V gksaxsA 

 ¼2½ ,slk ifjnku ¼fMysojh½ leu@vknsf'kdk dh lE;d rkehy ekuk tk ldsxk 

vkSj rkehy dh fjiksVZ ds lkFk ,sls leu@vknsf'kdk dh ,d izfr 

leu@vknsf'kdk dh rkehyh ds lcwr ds :Ik esa vfHkys[k esa j[kh tk,xhA  

Li"Vhdj.k% bl fu;e 13 ;k fu;e 14 ds v/khu vfHkLohd`fr esa fuEufyf[kr }kjk nh xbZ 

vfHkLohd`fr lfEefyr gS]& 

¼d½ ikus okys }kjk dksbZ lalwpuk] Lopkfyr ;k vU;Fkk( ;k  

¼[k½ izorZd dks ;g ladsr djus ds fy, Ik;kZIr] ikus okys dk dksbZ vkpj.k] fd bysDVªkWfud 

vfHkys[k izkIr fd;k x;k gSA  

14- leu fd, x, O;fDr ls lacaf/kr bZ&esy ,Mªsl] Qksu uEcj ;k eSlsftax ,Iyhds'ku 

ds lR;kfir C;kSjs miyC/k u gksus dh n'kk esa] iqfyl Fkkus dk Hkkjlk/kd vf/kdkjh 

;k mlds }kjk izfrfu;qDr dksbZ iqfyl vf/kdkjh] ml laca/k esa izfof"V djsxk 

vkSj bysDVªkWfud ek/;e ls tkjh fd, x, leu dh f}izfrd fizUVvkmV ysus ds 

Ik'pkr~] lafgrk ds v/;k;&Ng ds v/khu fofgr izfdz;k ds vuqlkj mldk 

fu"iknu djsxkA  

15- tc leu bysDVªkWfud esy ;k bysDVªkWfud lalwpuk dh vU; i)fr;ksa }kjk 

rkehy ugha gksrs gSa ;k iznk; fdlh vU; dkj.k ls ckf/kr gksrk gS vkSj okfil 

gks tkrk gS] rks iqfyl Fkkus dk Hkkjlk/kd vf/kdkjh ;k mlds }kjk izfrfu;qDr 

dksbZ iqfyl vf/kdkjh] eksckby uEcj] eSlsftax ,Iyhds'ku vkSj 

LØhu'kkWV@,Iyhds'ku ds QksVks lfgr leLr C;kSjs varfoZ"V djrs gq,] mlds 
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laca/k esa ,d izfrosnu rS;kj djsxk rFkk leu ds fu"iknu gsrq fu;e 15 ds 

vuqlkj dk;Zokgh dj ldsxkA  

16- okjaV ;k dksbZ vU; vknsf'kdk bysDVªkWfud ek/;e esa tkjh fd, tkus dh n'kk 

esa] iqfyl Fkkus dk Hkkjlk/kd vf/kdkjh ;k mlds }kjk izfrfu;qDr dksbZ iqfyl 

vf/kdkjh okjaV ;k vknsf'kdk dk fizV vkmV ysxk vkSj ml laca/k esa lafgrk rFkk 

fu;eksa ds vuqlkj mls fu"ikfnr djsxkA 

17- tgka dksbZ vknsf'kdk vU;Fkk bysDVªkWfud ek/;e ls rkehy;k fu"ikfnr dh tkrh 

gS] iqfyl vf/kdkjh] rkehy ;k vknsf'kdk dk fu"iknu djus ds nkSjku izkIrdrkZ 

dh vfHkLohd`fr izkIr djsxk rFkk QksVksxzk¶l ys ldsxk] tks rkehyh ds izfrosnu 

dk Hkkx gksxhA  

18- okjaV dh lE;d rehy ;k rkehy u gksus ij] lacaf/kr iqfyl Fkkus dk rkehyhdrkZ 

vf/kdkjh tekur cU/ki=] QksVksxzkQ] vfHkLohd`fr] ;fn dksbZ gks] lfgr lqlaxr 

nLrkostksa ds lkFk rkehy lh lh Vh ,u ,l@,u ,l Vh bZ ih ds ek/;e ls] 

bysDVªkWfud :i esa] lacaf/kr U;k;ky; dks ikjsf"kr djsxk vkSj ,slh rkehyh@ 

fu"iknu izfrosnu dks HkkSfrd :Ik ls Hkh vxzsf"kr dj ldsxkA  

19- fu;e 19 ds v/khu bysDVªkWfud :Ik esa izfrosnu izkIr djus ds Ik'pkr~ U;k;ky; 

,sls izfrosnu ij dkjZokbZ dj ldsxkA ,slk izfrosnu ;k ,sls izfrosnu dk 

fizaVvkmV vknsf'kdk dh rkehy@fu"iknu ds lek/kku ds iz;kstu ds fy, ewy 

izfr ds :Ik esa Ik;kZIr gksxkA  

20- tgka dksbZ vknsf'kdk Hkkjrh; U;k; lafgrk] 2023 ¼2023 dk 45½ dh /kkjk 64 ls 

71 ds v/khu vijk/kksa vFkok efgyk ;k cPPks ds fo:) vijk/kksa ls lacaf/kr 

izdj.kksa esa tkjh dh xbZ gS] ogka iqfyl Fkkus dk Hkkjlk/kd vf/kdkjh ;g ;qfuf'pr 

djsxk fd rkehy ;k fu"iknu ds nkSjku fdlh Hkh jhfr esa ihfM+r dh igpku 

izdV u gksA ;g vkSj fd] HkkSfrd :Ik esa rkehy izfrosnu U;k;ky; esa eqgjcan 

fyQkQs esa izLrqr dh tk,xhA  

21- bu fu;eksa esa dh dksbZ Hkh ckr] n.M izfdz;k lafgrk] 1973 ¼1974 dk 2½ds v/khu 

izdj.kksa esa] bu fu;eksa ds v/khu vknsf'kdkvksa dh rkehy ;k fu"iknu dks tfur 

¼tujsV½ djus vkSj funsZ'k nsus dh U;k;ky;ksa dh 'kfDr;ksa dks lhfer djus okyh 

ugha le>h tk,xhA  

22- ;s fu;e] U;k;ky; }kjk vknsf'kdk ds tkjh] rkehy vkSj fu"iknu fd, tkus ds 

fy, rRle; izo`Rr e/;izns'k mPp U;k;ky; }kjk cukbZ xbZ fdlh vU; fof/k 

;k fu;eksa ds vfrfjDr gksaxsA  

    e/;izns'k ds jkT;iky dss uke ls rFkk vkns'kkuqlkj]  

xkSjo jktiwr] lfpoA  

                      Hkksiky] fnukad 13 vxLr 2024 

  
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e/;izns'k xkSoa'k o/k izfr"ks/k ¼la'kks/ku½ vf/kfu;e] 2024 

[fnukad 14 vxLr] 2024 dks jkT;iky dh vuqefr izkIr gqbZ( vuqefr **e/;izns'k jkti= 

¼vlk/kkj.k½** es fnukad 16 vxLr] 2024 dks izFke ckj izdkf'kr dh xbZA] 

e/;izns'k xkSoa'k o/k izfr'ks/k vf/kfu;e] 2004 dks vkSj la'kksf/kr djus gsrq vf/kfu;eA  

Hkkjr x.kjkT; ds ipgRrjosa o"kZ esa e/;izns'k fo/kku e.My }kjk fuEufyf[kr :i esa ;g 

vf/kfu;e gks %&  

Lakf{kIr uke vkSj izkjaHk & 1-  ¼1½ bl vf/kfu;e dk laf{kIr uke e/;izns'k xkSoa'k o/k 

izfr"ks/k ¼la'kks/ku½  vf/kfu;e] 2024 gSA  

 ¼2½  ;g jkti= esa blds izdk'ku dh rkjh[k ls izo`Rr 

gksxkA  

/kkjk 11 dk la'kks/ku &  2-  e/;izns'k xkSoa'k o/k izfr'ks/k vf/kfu;e] 2004 ¼Øekad 6 

lu~ 2004½ dh /kkjk 11 esa]&  

¼,d½ mi/kkjk ¼5½ esa] fuEufyf[kr ijarqd var%LFkkfir fd;k tk,] vFkkZr~%& 

**ijarq bl /kkjk ds v/khu vf/kgj.k dk dksbZ Hkh vkns'k rc rd ugha fd;k tk,xk tc 

rd fd dysDVj }kjk vfHkx`ghr fd, x, okgu] xkSoa'k vkSj xkS&ekal ds vf/kgj.k ds 

fy, dk;Zokgh izkjaHk djus ds laca/k essa] fofgr izk:Ik esa dksbZ lalwpuk] ml vijk/k ftlds 

en~ns vfHkxzg.k fd;k x;k gS] ij fopkj.k dh vf/kdkfjrk j[kus okys U;k;ky; dks u Hkst 

nh tk,A  

¼nks½ mi/kkjk ¼5½ ds Ik'pkr~] fuEufyf[kr mi/kkjk tksM+h tk,] vFkkZr~%& 

**¼6½ bl vf/kfu;e ;k rRrle; izo`Rr fdlh vU; fof/k esa vUrfoZ"V fdlh izfrdwy ckr 

ds gksrs gq, Hkh] /kkjk 4] 5] 6] 6&d ,oa 6&[k ds varxZr vkus okys fdlh vijk/k ds] 

ftlds en~ns ,slk vfHkxzg.k fd;k x;k gS] fopkj.k djus dh vf/kdkfjrk j[kus okys 

U;k;ky;] vfHkx`ghr okgu] xkSoa'k vkSj xkS&ekal ds vf/kgj.k djus ds fy, dk;Zokfg;ksa 

dks izkjaHk djus ds ckjs esa] mijksDr mi/kkjk ¼5½ ds v/khu dysDVj dh vksj ls mls izkIr 

gqbZ fdlh lalwpuk ds Ik'pkr~ vfHkx`ghr fd, x, okgu] xkSoa'k vkSj xkS&ekal ds O;;u] 

vfHkj{kk vkfn ds ckjs esa dksbZ Hkh vkns'k ugha djsxkA 

 

e/;izns'k ds jkT;iky ds uke ls rFkk vkns'kkuqlkj]  

vkj- ih- xqIrk] voj lfpo- 

  
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