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From the pen of the Editor 1
PART-I
(ARTICLES & MISC.)

1. Appointment of Additional Judges in the High Court of Madhya Pradesh 3
2. Transfer of Hon’ble Shri Justice Deepak Verma to Karnataka High Court 5
3. Photograph 6
4. The Vision of Justice of the Constitution of India — Role of Subordinate Judiciary 7
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10. Whether the period undergone by juvenile in conflict with law in observation
home or safety home during the enquiry can be set-off by the Juvenile Justice
Board if it finds him guilty of any offence and passes an order to keep him in

special home or place of safety 26
11,  ffers wweamd v wHe= 30
PART-lI
(NOTES ON IMPORTANT JUDGMENTS)
ACT/ TOPIC NOTE PAGE
NO. NO.
ACCOMMODATION CONTROL ACT, 1961 (M.P.)
Section 12(1)(f) - Bonafide accomodation, reasonable
suitability of — Law explained 1 1
Sections 23-A - LRs of widow landlady can file a suit for ejectment
23-J & 12 u/s 12 (1) (a) of the M.P. Accommodation
Control Act as they do not come within the
category of Clause (J) of S.23 2 1
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ACT/ TOPIC

ARBITRATION & CONCILIATION ACT, 1996

Sections 34 & 37

ARMS ACT, 1959

- Constructive res judicata, applicability of —
Law explained

- Search and Seizure, legal requirement of

BANK GUARANTEE

“Injunction restraining encashment of, when
may be granted —

(i) in case of fraud; and

(ii) irretrievable harm or injury

except these, banks should honour the LOC
— Bank guarantee is an independent and
separate contract — Dispute between parties
is no ground to restrain enforcement

Nature of evidence of fraud and irretrievable
harm — One should satisfy the Court the fraud
would vitiate the very foundation of such a
bank guarantee and it would be impossible
for the guarantor to reimburse himself if it
ultimately succeeds

BENAMI TRANSACTIONS (PROHIBITION) ACT, 1988

Sections 1, 4 (1)
&4 (2)

- Scope and applicability of the Act —

(a) Act has no applicability to suits filed prior
to coming into force of the Act

(b) Theory of Benami Transaction does apply to
Muslims also

Plea of Benami Transaction, burden of proof
— Burden of proof lies on the person who
asserts that it is a benami transaction

Benami Transaction, test of — Law explained

CIVIL PROCEDURE CODE, 1908

Section 9

- Jurisdiction of Court — Facts upon which the

jurisdiction of Court or tribunal depends is
‘jurisdictional fact’ — The existence of a
jurisdictional fact is thus condition precedent to
the assumption of jurisdiction by a Court or
Tribunal — Jurisdictional fact must be tried as
preliminary issue
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ACT/ TOPIC

NOTE

NO.

PAGE
NO.

ks |

Section 11

Section 11
Explanation (iv)

Section 11 &
Order 7 Rule 11

Section 20 (3),
Order VII Rule 11

Sections 47 & 11

Section 80
Section 139

Section 144

Order 7 Rule 7,
Order 2 Rule 2 &
Order 20 Rule 12

Order 7 Rule 11

Order 7 Rule 11

Res judicata — Ex parte decree — In absence
of fraud or collusion, it has a binding effect —
An ex parte decree is good and effective as a
decree passed after contest

Constructive res judicata, applicability of —
Law explained

Question of res judicata can only be decided
on the basis of the pleadings in the former suit,
the issues struck therein and the decision in
the suit

Exclusion of jurisdiction of Court by agreement
— Law explained

Principle of constructive res judicata —
Applicability — Held, applicable even in
execution proceedings

Notice u/s 80 of CPC, waiver of

Oath Commissioner cannot administer oath
and receive solemn affirmation in respect of
proceeding before High Court

The defendant in ordinary course would be
entitled to possession of the suit property
from the receiver if suit is dismissed

Suit for possession and injunction — No claim
was made for damages/mesne profits — Neither
Trial Court nor Appellate Court can grant such
relief under law of equity — Jurisdiction of
equity cannot violate express provision of law

Civil Suit for compensation on ground of cruelty
and torture under law of torts filed by wife
against her — Husband raised the objection as
to maintainability of the suit contending that
there is a special law available in the form of
Hindu Marriage Act to cover the subject — Trial
Court rejected the objection holding suit as
maintainable — Held — Existence of Special
Law in the form of Hindu Marriage Act does
not make such suit non- maintainable

Rejection of plaint under O.7 R.11 of the
Code, scope of
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ACT/ TOPIC

NOTE
NO.

PAGE
NO.

Order 9 Rule 6 (c) - Service of summons by affixture — Law explained 15

Order 13 Rule 2 -

Order 22 Rule 4 -
(2) & Order 1
Rule 10

Order 23 Rule 3-A -

Order 33 Rule 11 -
& Order 44 Rule 2

Order 41 Rule 19 -
& Order 22
Rules 5 & 4

Courts to adopt liberal approach in allowing
to file documents during trial

Legal representatives of defendant may file
additional written statement in case of specific
performance of contract if they are co-owners
of the property in dispute

The bar contained in Rule 3-A will not come in
the way of the High Court examining validity
of compromise decree under Article 226 of
the Constitution of India when fraud or
collision is alleged

The properties of deities, temples and Devaswom
Boards or any religious and charitable
institutions are to be protected by the person
entrusted with the duty of managing and
safeguarding the properties — Similarly, it is also
the duty of Courts to protect and safeguard
from wrongful claims or misappropriations
Suit or appeal filed by indigent person —
Liability to pay court fees is merely deferred

Suit or appeal is dismissed on merits — Liability
to pay court fees does not end in such case

Circumstances specified in Rule 11 are distinct
and different

Notice on certain respondents not being
re-served properly due to default of appellant
— Appeal became abated against two
respondents — On application made in that

* behalf abatement against only one one is

allowed and against other one is rejected —
Held, High Court is not justified in refusing to
restore appeal as a whole

COMMISSIONER OF OATH RULES, 1976

Rule 2(b) -

Oath Commissioner cannot administer oath
and receive solemn affirmation in respect of
proceeding before High Court

CONSTITUTION OF INDIA

Articles 16 & 39 - Reservation for handicapped persons comes

within purview of Clause (1) of Art. 16 of the
Constitution and it is horizontal reservation
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ACT/ TOPIC NOTE PAGE
NO. NO.

Further reservation on the basis of caste, creed,

religion is not the mandate of the Constitutional

policy

The rule that reservation must not exceed 50%

does not apply to reservation for handicapped

and women 22 18

Articles 19 (1) - Right of freedom of speech and expression
(a) & (b) and right to life of personal liberty, scope of
- Law explained 23 (i) 19

Article 226 - Examination by educational body — Normally
no direction should be given to produce
answer papers for inspection by examinee 24 20

CONSUMER PROTECTION ACT, 1986

Section 2 (1) (g) - Vehicle in question was insured — Licence
held by the driver was fake but subsequently
it was renewed — Insurance Company refused
to indemnify the owner of the vehicle in regard
to loss sustained by the vehicle — Owner filed
complaint of deficiency of service for non-payment
of damage before Consumer Forum — Held,
licence is fake so Insurance Company is not
liable to pay damages of vehicle — In own
damage case, principle laid down in Swaran
Singh'’s case, (2004) 3 SCC 297 is not applicable 25 21

CONTRACT ACT, 1872

Section 23 - Exclusion of jurisdiction of Court by agreement
— Law explained 26 22

CONTEMPT OF COURTS ACT, 1971

Section 10 - Advocate found guilty of Contempt of Court
and was convicted by the High Court — He
did not purge himself of contempt — Held, he
cannot be permitted to appear as an Advocate
in any Court 47 34

COOPERATIVE SOCIETIES ACT, 1960 (M.P.)

Sections 41- A(5), - Disposal of suit on a preliminary issue,
64 & 82 requirement of 27 23

Section 87 - Protection u/s 197 CrPC can be availed of by
a public servant not removable from his office
save by or with the sanction of the Government 31 26
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ACT/ TOPIC NOTE PAGE
NO. NO.
COOPERATIVE SOCIETIES RULES, 1962 (M.P.)
Rule 66(2)(h) - Disposal of suit on a preliminary issue,
requirement of 27 23

CRIMINAL PROCEDURE CODE, 1973

Section 24

Section 28

Section 151

Section 154

Sections 167,
173, 309

Section 174

Section 197

Section 197
Section 297

Section 300

Appointment of Government Pleader — The
names of candidates called from the Bar
Association and forwarded by District Judge

is not ‘consultation’ within the meaning of S.24
— Formation of opinion must be shown

Imposition of sentence below prescribed
minimum on the ground of illiterate and rustic
— Not “special reasons”

In case of rape on 10 years old girl, imposition
of sentence of only 3% years imprisonment
improper

Conditions precedent for applicability of S.151
of Cr.P.C. — Explained

Delay in filing FIR/complaint, consequence
there of

Right to bail u/s 167 (2) proviso — Effect of filing
of chargesheet while accused was absconding
— Effect of taking cognizance on chargesheet
— Effect of pendency of further investigation

u/s 173 (8) — Chargesheet , meaning of — Law
does not require that filing of chargsheet must
await arrest of the accused

Non-mention of minute details in inquest report,
effect of

Protection u/s 197 CrPC can be availed of by
a public servant not removable from his office
save by or with the sanction of the Government

Sanction for prosecution, requirement of

Oath Commissioner cannot administer oath
and receive solemn affirmation in respect of
proceeding before High Court

Filing of new chargesheet not barred u/s 300
of CrPC when accused is earlier acquitted for
want of valid sanction
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ACT/ TOPIC

NOTE
NO.

PAGE
NO.

Section 319 -

Sections 427 & 482 -

Section 428 -

Section 438 -

Section 438 -
Section 464 -
Section 465 B

CRIMINAL TRIAL

Summoning of additional accused — Statement
of witness to investigation Officer under S.161
CrPC — Cannot be relied upon in recording
finding whether any person being the accused
could be tried together with the accused —
Power under S.319 is discretionary — If evidence
tendered shows that any person not being the
accused has committed any offence — He may
be summoned though not chargesheeted

by Investigating officer or may have been
discharged 32

Application for making the sentences
concurrent u/s 427 of CrPC, maintainabiity of 33

Period required to be set off against term of
imprisonment — Calculation of period — Petitioner
was arrested on 25.7.1994 pursuant to three
cases pending against him — He was released
on bail in first two cases on 22.3.1995 — But

he continued to remain in jail pending trial
pursuant to third case in which he was released
on bail i.e. 19.3.1997 — At the end of trial he
was acquitted in second and third cases and
was convicted in first case — Whether the
period from 22.3.1995 to 19.3.1997 can be
made set-off ? Held, No 34

Transitory anticipatory bail — Sessions Court
as well as the High Court has concurrent
jurisdiction 35

Anticipatory‘bail, grant of — Law explained 36
Omission or error in framing of charge, effect of 37 (i)

lllegality in investigation, effect of 79 (ii)

Appreciation of evidence of prosecutrix — Should

not be rejected on minor discrepancies and
contradictions — Absence of injuries on private

part — Neither falsify the case nor is evidence

of consent — Opinion of doctor that there was

no evidence of any sexual intercourse is not
sufficient to disbelieve accusation — But at the

same time Court should bear in mind that false
charges of rape are not uncommon 38
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ACT/ TOPIC NOTE PAGE

NO. NO.

- Interested or partisan witness — Reliability —
Law explained 39 30
- Related witness, reliability of — Law explained 40 31

DAKAITI AUR VYAPHARAN PRABHAVIT KSHETRA ADHINIYAM, 1981
(M.P.)

Sections 6(2), - Offences specified u/s 2(f) of Dakaiti Aur
2(f), 4 & 23 Vyapharan Prabhavit Kshetra Adhiniyam,
1981, trial of — Law explained 41 32
ELECTRICITY ACT, 2003
Section 151 - Amendment made in respect of investigation
and procedure for trial of offences under .
Electricity Act — would operate retrospectively 42 32

ELECTRICITY (AMENDMENT) ACT, 2007

- Amendment made in respect of investigation
and procedure for trial of offences under

Electricity Act would operate retrospectively 42 32
EVIDENCE ACT, 1872
Section 3 - Murder trial, evidence of 43 (i) 32

Section 3 - Appreciation of evidence of prosecutrix —

; Should not be rejected on minor discrepancies
contradictions — Absence of injuries on private
part, neither falsify the case nor is evidence of
consent — Opinion of doctor that there was no
evidence of any sexual intercoruse is not
sufficient to disbelieve accusation — But at
the same time Court should bear in mind that

false charges of rape are not uncommon 38 29
Sections 3 & 45 - Ocular and Medical Evidence, discrepancies

in effect of 44 (i) 32
Section 32 - Dying declaration, reliability of — Law explained 45 33
Section 32(1) - Dying declaration, reliability of — Law explained 46 34
Sections 68 & 90 - Exclusion of Will, proof of 47 (i) 34
Section 113-B - When Section 304-B of IPC and Section 113-B of

Evidence Act pressed into service?

Expression ‘soon before death’ is used with

idea of proximity test — In such case, there

must be proximate and live-link between effect

of cruelty based on dowry demand and death 57 41
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ACT/ TOPIC NOTE PAGE

NO. NO.
HIGH COURT RULES AND ORDERS (M.P.)
Section Il Chapter |, - Advocate convicted for Contempt of Court —
Rule 14 Cannot be permitted to appear as an Advocate
in any Court 48 34
Rule 1 of - Oath Commissioner cannot administer oath
Chapter IlI and receive solemn affirmation in respect of
proceeding before High Court 21 17
HINDU LAW
- Banaras School of Mitakshara Law, applicability of 49 35
HINDU MARRIAGE ACT, 1955
Section 13-B - Period prescribed u/s 13-B (2), nature of —
Period prescribed is directory in nature —
Application can be decided before expiry of 6
months period if situation of a case so warrants 50 35
INDIAN PENAL CODE, 1860
Section 34 - Common intention — Where co-accused is
named in FIR and he has been acquitted then
another accused cannot be held guilty u/s S.34
of the code — If deceased was hit by two or
more persons and common intention was not
proved, then prosecution must establish the
exact nature of the injury caused by each
accused 51 36
Sections 34 & 302 - Common intention, when can be assumed 52 37

Section 84 - Plea of unsoundness of mind — Term ‘insanity’
is used to describe varying degrees of mental
disorder — Burden of proof lies upon the accused
to prove insanity — Relevant factors to be
considered — Behaviour of accused which
preceded, attended and followed the crime —
Neither character of a crime nor absence of
motive for crime is proof of legal sanity 53 38

Sections 97 & 307 - Court can consider plea of exercise of right of
private defence — Even if accused does not
plead self-defence, Court can consider such 4 (ii)&
plea if the same could arise from evidence. (iii) 2

Section 302 - Murder, conviction under — Appeal when
not warranted — Law explained 54 39
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ACT/ TOPIC NOTE PAGE

NO. NO.

Section 302 - Reaction of witness, appreciation of 43 (ii) 32
Section 302 - Dying declaration, reliability of — Law explained 45 33
Sections 302 & 304 - Intention to cause death, inference of what

can be drawn — Law explained 44 (i) 32
Sections 302, - Culpable homicide not amounting to murder
304 (I1) and culpable homicide amounting to murder

— Distinguished 54 40
Sections 304 (1) - Sudden provocation, connotation of —
302, Exception | Law explained 56 40
of Section 300
Section 304-B - When Section 304-B of IPC and S. 113-B of

Evidence Act pressed into service? Expression
‘soon before death’ is used with idea of proximity
test — In such case, there must be proximate
and live-link between effect of cruelty based

on dowry demand and death S 41
Section 306 - Abatement to commit suicide, ingredients of

— Law explained 58 42
Sections 364A, - Offences specified u/s 2(f) of Dakaiti Aur
302 & 34 Vyapharan Prabhavit Kshetra Adhiniyam,

1981 trial of 41 32

Sections 375 & 90 - Rape — Consent — Misconception of fact —
Representation knowingly made by accused
to elicit consent of victim without having
intention to marry at the very inception of
representation — Vitiate consent — Such act
is within purview of S. 375 of IPC 59 42

Section 376 - Appreciation of evidence of prosecutrix —
Should not be rejected on minor discrepancies
and contradictions — Absence of injuries on
private part, neither falsify the case not is
evidence of consent — Opinioin of doctor that
there was no evidence of any sexual intercourse
is\wnot sufficient to disbelieve accusation — But
at the same time Court should bear in mind
that false charges of rape are not uncommon. 38 29

Section 376 (2) Imposition of sentence below prescribed
(f), Proviso minimum on the ground of illiterate and rustic
— Not “special reasons”
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ACT/ TOPIC NOTE PAGE
NO. NO.
In case of rape on 10 year old girl, imposition
of sentence of only 3% years imprisonment
improper
Penologs - Sentencing System — Considerable
facts — Law explained. 60 45
Section 397 - Essential ingredients — It only envisages the
individual liability not any constructive liability
— Word ‘offender’ used in the Section means
the person who used the deadly weapon — The
Section requires more than merely being armed 61 (i) 48
Sections 420, 467, - Protection u/s 197 CrPC can be availed of by
468, 471 & 120-B a public servant not removable from his office
save by or with the sanction of the Government 31 26
Sections 467 & 468 - Making false documents, ingredients of 37 (i) 29
Section 500 - Defamation, main ingredients of —Law explained 62 (i) 49
JUDGES (PROTECTION) ACT, 1985
Section 3 (1) - Protection u/s 3 (1) of the Judges (Protection)
Act, extent of 62 (iii) 49
LAND REVENUE CODE, 1961 (M.P.)
Section 164 - Bhumiswami rights in agricultural land,
devolution of 63 50
Section 165 - Disposal of suit on a preliminary issue,
requirement of 27 23
LIMITATION ACT, 1963
Article 75 - Cause of action for libel accrues when
defamatory statement is published 64 50
M.P. CIVIL SERVICES (PENSION) RULES, 1976
Rule 9(4), Clause (b) - Order reducing pension etc. must be passed
of the Third Proviso within two years from retirement 65 50
MOTOR VEHICLES ACT, 1988
Section 128 - Violation of S.128 of the Act, effect of — Carrying
more than one pillion rider on the motorcycle
in contravention of S.128 of the Act by a driver
— Does not always raise a presumption either
regarding contributory negligence on the part
of motor cyclist or pillion rider or regarding
JOT! JOURNAL - FEBRUARY 2008 X1



ACT/ TOPIC NOTE PAGE
NO. NO.

composite negligence on the part of motor

cyclist — It is only when casual connection is

established between the accident and the

violation of the provision of S.128 of the Act

that the question of contributory or of composite

negligence can arise 66 50

Sections 145 & 147 - Liability of Insurance Company for
indemnification, extent of :
Any person other than the insurer and the
insured is a third party — However the insurer
would not be liable for any bodily injury or death
of a third party in an accident unless the liability
is fastened on the insurer u/s 147 of the Act or
under the terms and conditions of the policy
of insurance
The insurer is not liable to cover any liability in
respect of death or bodily injury of an employee
u/s 147 (1) of the Act unless such employee
falls in one of the categories mentioned in
sub-clauses (a), (b) & (c) of Clause (i) of the
proviso to sub-section (i) of S.147 of the Act
and further the insurer is liable only for the
liability under the Workman’s Compensation 67 ()&
Act, 1923 (" =52

Section 147 - Contributory negligence — Collision between
a van and tanker — Resulting in death of driver
of van — Tribunal found that driver of tanker was
liable for parking the vehicle in the mid-road at
night and driver of van was liable for driving
the vehicle rashly and negligently and held
that both the drivers were equally negligent

Motor Insurance Policy — Dishonour of cheque

— Liability of insurance company — Once the

cover note/policy is issued Insurance

Company becomes liable to indemnify the third

party liability — However, the amount so paid

can be recovered from the owner of the vehicle 68 54

Sections 147 & 149 - Vehicle in question was insured — Licence held
by the driver was fake but subsequently it was
renewed — Insurance Company refused to
indemnify the owner of the vehicle in regard
to loss sustained by the vehicle — Owner filed
complaint of deficiency of service for non-
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ACT/ TOPIC

NOTE
NO.

PAGE
NO.

Section 149 (2)

Section 149 (2)

Section 166

Section 166
Section 166

Section 166

payment of damage before Consumer Forum

— Held, licence is fake so Insurance Company

is not liable to pay damages of vehicle —

In own damage case, principle laid down in

Swaran Singh'’s case, (2004) 3 SCC 297 is

not applicable 25

Fake driving licence, liability of Insurance
Company — Law explained 70

Fake driving licence, liability of Insurance
Company — Law explained 71

Principles of assessment of quantum in case

of fatal accident — Deceased had shown his
business income, income from bonds and

income of minor son in his income tax return

— Whether the entire income of the deceased

to be taken into consideration for computing
compensation? Held, No 69

Contributory negligence, when can be inferred 72

Composite negligence, inter se liability,
apportionment of 73

Fatal accident — Assessment of quantum of -
compensation, principles of — Law explained 74

NEGOTIABLE INSTRUMENTS ACT, 1881

Sections 5, 6,
9 & 138

Section 138

Section 138 (b),
(c) & 142

OATHS ACT, 1969

Section 3

Cheque issued mentioning the word ‘self’ —
S.138 of the Act applicable 75

Mistake in complaint u/s 138 of the Act can be
rectified provided no prejudice is caused to
opposite party 76

Whether it is necessary for the payee or holder

in due course of any cheque to mention 15 days

time for payment of amount demanded?

Held, No — Further held, if complaint is filed

before arising of cause of action, Court can

keep it pending and take cognizance after

arising of cause of action. i

Oath Commissioner cannot administer oath
and receive solemn affirmation in respect of
proceeding before High Court 21
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ACT/ TOPIC NOTE PAGE

NO. NO.
PREVENTION OF CORRUPTION ACT, 1988
Section 7 - Bribe — Money handed over to one for passing
it to an official concerned — No evidence to
show that the person receiving money has
knowledge that it is bribe — Explanation offered
by the person is also acceptable — In such
position person cannot be convicted as conduit 78 59
Sections 17 - Offences under the Act can be investigated
Second Proviso by the SP in Special Police Establishment
and 13 (1) (e) 79 (i) 60
Section 19 - Filing of new chargesheet not barred u/s 300
of CrPC when accused is earlier acquitted for
want of valid sanction 80 60
PREVENTION OF FOOD ADULTERATION RULES, 1955
Rules 32 (c) (i) & 50 - Filing of complaint for breach of rule not in
existence at the time of incident is erroneous 81 61
PROTECTION OF HUMAN RIGHTS ACT, 1993
Section 30 - Violation of human rights, taking cognizance of

— Court of Sessions cannot take direct cognizance
of any offence unless the case is committed to

_ that Court for trial by competent Magistrate 82 61
PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT, 2005
Section 12 (3) - Filing complaint to Magistrate — Procedure —

Merely complaint is not filed in prescribed

form is no ground to dismiss complaint —

Aggrieved person can file complaint directly

to Magistrate — If she wants may approach the

Protection Officer — In emergency she can take

help from the service provider — Gomplaint

cannot be rejected on the ground of verification

if affidavit is also filed in support of complaint 83 62

PUBLIC GAMBLING ACT, 1867

Sections 3,4,5 & 6 - No presumption u/s 6 of the Act can be drawn
unless warrant authorising search is proved
and is issued after due application of mind 84 65
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ACT/ TOPIC NOTE PAGE

NO. NO.
PUBLIC TRUST ACT, 1951 (M.P)
Section 8 - Notice u/s 8 (2) of the M.P. Public Trust Act, 85 (i)&
requirement of (i) 65
SOCIETIES REGISTRIKARAN ADHINIYAM, 1973 (M.P.) '
Sections 3(f) & 33 - State aided Society, meaning of — Law explained 86 65
SPECIFIC RELIEF ACT, 1963
Section 16 (c) - Decree for specific performance of contract
— When cannot be granted 87 66
STAMP ACT, 1899
Sections 33,35 & 37 - Whether the photocopy of instruments bearing
stamp of sufficient amount but of improper
description could be impounded? Held, No —
Law explained 88 66
STAMP RULES, 1942 (M.P.)
Rule 19 - Whether the photocopy of instruments bearing
stamp of sufficient amount but of improper
description could be impounded? Held,
No — Law explained 88 66
STATE RE-ORGANIZATION ACT, 2000 (M.P.)
Section 68 - Posts, allocation of — Allocation of number of
posts by mutual consent of two States — S. 68
of the Act not violated 89 67
SUCCESSION ACT, 1963
Section 63 - 30 year old document, presumption in respect
of — Law explained 47 ()&
Exclusion of Will, proof of (iii) 34
Section 63 - Execution of Will, proof of 90 68
Sections 283 - Probate proceedings — Transfer of property
& 307 (i) during probate proceedings — Transferee is
not a necessary party — Citations are necessary
to be made only of those who claim through
or under the Will or deny or dispute the
execution of Will 91 68
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ACT/ TOPIC NOTE PAGE
NO. NO.

TORTS

- Medical negligence — Family Planning Operation,
failure of — Suit for damages for monetary
burden of bringing up and providing basic and
necessary amenities to the unwanted child

Defence put forth that doctor is qualified and
there was no negligence on her part in
performing the operation and failure of
operation can be for a variety of reasons

Plaintiff failed to prove the negligence of the
doctor by cogent evidence — Trial Court was
justified in dismissing the suit 92 69

PART-llI
(CIRCULARS/NOTIFICATIONS)
1. TR W R G IREET B 311 gelie wae i faum,
YT AT Bl gRY 1

2. Notification regarding Authorization for exercise of powers to sanction
prosecution under Unlawful Activities (Prevention) Act, 1967 2

3. Notification regarding Amendment in the M.P. Judicial Pay Revision,
Pension and other Retirement Benefit Rules, 2003 2

4. Notification regarding date of enforcement of Child Marriage Act, 2006
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FROM THE PEN OF THE EDITOR

J.P. Gupta
Director, JOTRI

Esteemed Readers

The concept of justice is placed on the highest pedestal in our Constitution.
The Preamble of our Constitution expresses that the framers of our Constitution
gave foremost importance to the principle of justice rather than the principles of
liberty, equality and fraternity. It clearly demonstrates the importance of social
and economic justice. People approach Judiciary in quest of justice. Despite
certain shortcomings, people by and large hold our judicial system in great
respect, which is a matter of satisfaction to us. Undoubtedly, we are aware of
the great responsibility bestowed on us. It would be worth mentionable here to
quote the words of Dr. Cyrus Das about justice and judiciary — “The Justice is a
consumer product and must therefore, meet the test of confidence, reliability,
dependability like any other product if it is to survive market scrutiny. It exists
for citizenry at whose service only the system >f justice must work. Judicial
responsibility, accountability and independence are in every sense inseparable,
They are, and must be, embodied in the Institution of Judiciary.”

It is evident from our past experience that the institutional responsibility,
accountability and independence are inseparable features of Indian Judiciary.
Even then, there are serious concerns about the efficacy and ability of justice
delivery system to dispense a speedy and affordable justice. Hon’ble the Chief
Justice of India has expressed that the credibility of judiciary is at stake due to
mounting arrears, delay in disposal and the high cost of litigation.

The delay in the context of justice denotes the time consumed in the
disposal of case in excess of acceptable time within which a case ought to be
decided by the Court. An expected life span of the case is an inherent part of
the system. No one expect a case to be decided overnight. However, difficulty
arises when the actual time taken for the disposal of the case, crosses its
expected life span and that is, when we say there is delay in dispensation of
justice. Delay in disposal of case not only creates disillusionment amongst the
litigants but also undermines the very capability of the system to dispense justice
in an efficient and effective manner. Long delay also holds the effect of defeating
justice in quite a number of cases.

Hon’ble the Chief Justice of India has further expressed that the Courts
neither possess a magic wand to ward off the huge pendency nor can they
afford to ignore the instances of injustice and illegalities because of the huge
arrears of the cases already pending with them. If the Courts start doing that it
would be endangering the credibility of the Courts and the tremendous confidence
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they enjoy from the common man. It is high time to make a scientific and rational
analysis of the factors behind the accumulation of arrears and to devise specific
plan to atleast bring them within an expected reasonable time frame.

To come true to the aforesaid expectations of Hon’ble the Chief Justice of
India, my humble view is, judicial officers should set a target first regarding
monthly disposal of cases keeping in view the list of the oldest cases of all
categories and should supervise the number of cases disposed of daily by
maintaining a dairy of suitable form with all details. They should also monitor
the institution, disposal, pendency and reduction of arrears regularly. They should
always be aware of the situation and be well-informed, which is sufficient for
their alertness of mind. The only target is to dispose of the cases preidentified
and marked as a target and not to achieve the units fixed by Hon’ble the High
Court. If one tries to achieve the units fixed by Hon’ble the High Court, he can
never excel. But if he constantly goes on disposing the cases as per his own
target, then he will be successful in not only reducing the pendency but will also
leave behind the target set by units.

Judicial officers should devote maximum hours to judicial work
simultaneously discharging their domestic and social obligations. They should
utilize all the available time for judicial work without wasting it for less important
work. Apart from that, in the Court it should appear that the Judge is
professionally honest to his work and well prepared in facts and law regarding
the case in hand. Litigants should not suffer from leak of information on the part
of judge regarding the facts and law of the case. Regular reading of JOTI Journal
will provide great assistance to update the legal knowledge.

This issue of the Journal as usual, contains all useful and relevant material.
In Part I, we have included important articles on ‘The Vision of Justice of the
Constitution of India — Role of Subordinate Judiciary’ by Hon’ble Shri Justice
D.M. Dharmadhikari, ‘Talag’ in Muslim Law by Shri Sashi Mohan Shrivastava
and articles relating to bi-monthly training programme. Part |l contains notes on
important judgments of Supreme Court and Madhya Pradesh High Court. Apart
from usual notes, this year we have started including brief notes on cases of
recurring importance for covering maximum case law and are marked with
asterisk sign to differentiate from usual notes. Part Il & IV consist of important
Circulars, Notifications, Acts and Rules.

I, on behalf of the Institute, express my sincere gratitude to the authors,
who have taken great pains for contributing articles on different subjects for the
benefit of Judicial Officers. | hope that the Journal continues to retain its worth
and utility to fulfill the requirements of our esteemed judiciary.

Thank you.
@&
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APPOINTMENT OF ADDITIONAL JUDGES IN HIGH COURT
OF MADHYA PRADESH

: Hon'ble Hon’ble Shri Justice Anang Kumar Patnaik,

Chief Justice, High Court of Madhya Pradesh administered
he oath of office to Hon’ble Shri Justice Satish Chandra
Sharma and Hon’ble Shri Justice Prakash Shrivastava as
Additional Judges of High Court of Madhya Pradesh on
18'" January, 2008 in a Swearing-in-Ceremony held in the
Conference Hall, South Block of High Court at Jabalpur.
Hon’ble Shri Justice Satish Chandra Sharma was
appointed as Additional Judge of the High Court of Madhya Pradesh. Was
born on 30.11.1961. Passed Bachelor of Science in the year 1981 with
distinction in three subjects. Obtained Bachelor of Law in the year 1984
securing first position and three Gold Medals for topping the Faculty. Secured
highest percentage of marks in three individual subjects. Also awarded
National Merit Scholarship for Post Graduate studies.

Was enrolled as an Advocate on 01.09.1984. Appointed as Additional
Central Government Counsel by order dated 28.05.1993. Appointed as
Senior Panel Counsel by Government of India on 28.06.2004. Designated as
Senior Advocate by the High Court of Madhya Pradesh in 2003. Specialized
in Civil and Constitutional Law including service matters.

Was Standing Counsel for High Court of Madhya Pradesh, Lokayukta
Organization, Central Bureau of Investigation, M.P. Financial
Corporation, Indian Oil Corporation, Rani Durgawati Vishwavidyalaya,
Jabalpur, Khadi Gramodyog Commission, Regional Provident Fund
Commissioner, M.P. and other reputed Government/Private Undertakings.
Also appointed Special Counsel for State of Madhya Pradesh for defending
cases before Debts Recovery Tribunal and for M.P. State Electricity Board
and Municipal Corporation, Jabalpur. Frequently appeared for
M.P. Audyogik Vikas Nigam Limited, Bhopal, beside a large number of
Public Sector Undertakings. Took oat as Additional Judge, High Court of
Madhya Pradesh on 18" January, 2008




— Hon’ble Shri Justice Prakash Shrivastava was
: [appointed as Additional Judge of the High Court of
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field of specialization is Tax matters. Was the standing Counsel for the State
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Corporation, Bilaspur, Regional Rural Bank, Chhattisgarh and M.P.

Warehousing Corporation. Took oath as Additional Judge, High Court of
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TRANSFER OF HON’BLE SHRI JUSTICE DEEPAK VERMA
TO KARNATAKA HIGH COURT

Hown’ble Shri Justice Deepak Verma, who occupied
| the august office of the Judge of the High Court of Madhya
| Pradesh for more than thirteen years, has been transfored
| to the High Court of Karnataka as the Administrative
Judge. Born on 28"August, 1947. Passed B.A. from St.
JAloysius College, Jabalpur in the year 1969. Obtained

Law Degree in 1972. His Lordship got envolled as an Advocate on 9" October,
1972. Practised in the High Court of Madhya Pradesh, Jabalpur and District
Court, Jabalpur in Civil, Constitutional, Company and Service matters. Was
Government Advocate in the High Court from 1988 to 1990. Appointed as an
Additional Judge of the Madhya Pradesh High Curt on 15" December, 1994
and Permanent Judge on 19" July, 1995. Appointed in March 2003 as
Commissioner, Bhopal Gas Tragedy Claims, Bhopal. Was Administrative
Judge, Indore Bench, High Court of Madhya Pradesh. Was Administrative
Judge, Principal Seat of High Court of Madhya Pradesh at Jabalpur since
2005.

We, on behalf of JOTI Journal wish His Lordship a healthy, happy and

prosperous life.




NEWLY RECRUITED CIVIL JUDGES CLASS Il DURING THE FIRST PHASE
INDUCTION TRAINING PROGRANMME
(SECOND BATCH 24.12.2007 TO 12.01.2008)




PART - 1

THE VISION OF JUSTICE OF THE CONSTITUTION OF
INDIA - ROLE OF SUBORDINATE JUDICIARY*

Justice D. M. Dharmadhikari
Chairperson
MP Human Rights Commission, Bhopal

HISTORY

The history of India is long period of about 500 years of Mughal rule followed
by about 200 years of British rule. The struggle of independence of India was
also long for a period of about 100 years. Many Indians sacrificed their lives for
attaining freedom.

It is in the above historical background that after Independence, the
Constituent Assembly undertook arduous task of drafting Constitution for free
India. In the Constitution framing body were included representatives of various
regions and sections of society, philosophers, political thinkers, prominent leaders
who were actively involved in independence struggle, some non-elected and
elected representatives of the people. Universal Declaration of Human Rights
had been already made by United Nations on 10" of December, 1948.

Based on the long bitter experience of foreign rules In India and the desire
for protection of human freedoms expressed by the world community in the
Universal Declaration of Human Rights through the United Nations, the
Constitution of India was given a final shape.

CONSTITUTIONAL PHILOSOPHY

In the last period of the Independence struggle, the father of India, Mahatma
Gandhi was in the forefront. Departing from past methods of violent protests
and agitations against the foreign rule, he resorted to non-violent methods by
innovating many non-violent techniques like disobedience of unjust laws,
non-co-operation, individual satyagraha and boycotting of foreign goods.
The Constitution as framed contains its philosophy in its ‘Preambie’, which was
drafted last, after all other provisions had been framed. The Preamble of the
Constitution contains core philosophy of people of India comprising muilti-
religious and muiti-cultural society. The sovereignty, as declared in the
Constitution, vests in the Indian people. They have agreed to form a ‘democratic

*Presented and delivered on 8™ December, 2007 in the National Judicial Academy in a Workshop for the
Members of Subordinate Judiciary
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republic’ to which were added, by amendment introduced to the ‘Preamble’
words “sovereign, socialist, secular, democratic republic”.

The resolve of people of India, as is contained in the Preamble, is to secure
to all its citizens ‘social’, economic and political justice, liberty of thought,
expression, belief, faith and worship, equality of status and of opportunities,
fraternity which assures the dignity of the individual and not only unity but also
integrity of the nation.

The Constitution provides for distribution of governance between three
important organs of the State i.e. Legislature, Executive and Judiciary. The
fundamental freedom of speech and expression guaranteed to a citizen has
been held by the Supreme Court as including such freedoms to media, print,
radio or electronic, because the citizens can enjoy freedom of speech and
expression effectively only through media.

On the working of the Constitution for a period of 25 years, it was
experienced that Fundamental Rights guaranteed to citizens without
corresponding Fundamental Duties on them, may not sustain a just democratic
order intended to be achieved. Therefore in the Constitution was added
Part IV-A containing Fundamental Duties of Citizens. Amongst other Duties
mentioned therein the first and foremost duty is to ‘abide by the Constitution
and respect its ideals and institutions as also National Flag and National
Anthem’. The second Fundamental Duty relevant for the present purpose is
expectation from every citizen ‘to cherish and follow the noble ideals which
inspired india’s national struggle for freedom’.

The Preamble which permeates through all the constitutional provisions,
Fundamental Rights contained in Part Ili, Directive Principles in Part IV and
Fundamental Duties in Part IV-A, although addressed to all the authqrities and
the citizens, binds the Judiciary with greater force and greater obligation because
Judiciary is expected to play the role of a Watch Dog on all organs of the State
to ensure constitutional governance of the country based on such democratic
order which adheres to rule of law, social justice and non-violent humane social
order.

The Constitution by Article 32 and Article 226 of the Constitution allows
every citizen for enforcing his fundamental rights to approach the superior courts
i.e. Supreme Court of India and the competent High Court. In providing remedy
to citizen against violation of his fundamental rights through the Supreme Court
and the High Court, the Constitution makers evince their common intention ‘that
they gave utmost irportance to protection of fundamental rights of citizens
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which are in substance, different forms of basic human rights recognized in the
Universal Declaration of Human Rights to which India is also a party. The
conferral of power to protect and enforce fundamental rights on the Supreme
Court and the High Courts under Articles 32 and 226 respectively, does not
mean that the Judges of the subordinate judiciary have absolutely no role to
play In enforcement of the constitutionally recognized fundamental human
rights and freedoms.

ROLE OF SUBORDINATE JUDICIARY

The union judiciary is constituted under Chapter IV of Part V of the
Constitution and High Courts under Chapter V of Part VI. The structure of
subordinate courts is provided in Chapter IV of Part VI. To ensure appointment
of judges on merit, their independence and integrity, the power of recruitment
and control over subordinate judiciary is vested by Article 235 in the High Court.

Article 32 (1) guarantees, as a fundamental right, to every citizen, right to
move the Supreme Court for enforcement of any of the fundamental rights
mentioned in Part Il of the Constitution.

Sub Article (2) of Article 32 empowers the High Court to issue various
types of writs for enforcement of fundamental rights of citizens.

Sub Article (3) of Article 32 empowers the Parliament by law to empower
any other courts which expression includes subordinate courts as well, to
exercise powers of writ for enforcement of fundamental rights. Despite
suggestions and recommendations from many legal quarters no parliamentary
law, as envisaged in sub article (3), has been made. The question that arises is
whether in the absence of a Parliamentary law, the subordinate Courts can
have any power to enforce fundamental rights conferred on citizens by various
Articles in Part Il of the Constitution? Sub article (3) is an enabling provision for
the Parliament to make a law to confer power to issue writs for enforcement of
fundamental rights on subordinate courts. The general power of a court, within
its jurisdiction, to enforce constitutionally recognised fundamental rights, in
accordance with the procedure laid down by law, does not seem to have been
taken away or in any manner restricted by sub article (3).

The fundamental right of every person guaranteed by Article 21 for
protection of his life and personal liberty, which can be curtailed only in
accordance with a constitutionally valid law and procedure, has been expansively
interpreted by the Supreme Court to include within its fold all essential human
rights declared by the United Nations to which India is a party.
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The right to life is now held to include right to ‘live with human dignity’
in ‘healthy environment’, ‘pollution free water and air’, ‘primary education to
become literate’, ‘access to medical and legal aid’, ‘right to shelter’, ‘means of
livelihood’, and ‘access to medical treatment in Government Hospitals’, to ‘fair
trial’, ‘speedy trial’ and ‘right to privacy’. Some of these human freedoms or
human rights held to be included in Article 21 and in the Universal Declaration
of Human Rights were set out in Part IV as Directives Principles or goals to
be achieved in the course of working of constitution for establishment of a just
and good governance.

The Supreme Court by giving a wide definition to word ‘life’ in Article 21
has included some of the Directive Principles in it which are found necessary for
ensuring life with human dignity to citizens and non-citizens. Such declared
human rights are now enforceable fundamental rights through the competent
courts.

Right to relief and remedy of compensation for violation of fundamental
rights is held to be claimed against the public authorities and is remedy in
public law. Many countries under their common law jurisdiction have started
granting compensatory relief for violations of fundamental rights by treating them
to be acts of Constitutional Tort. If Supreme Court and High Courts, in exercise
of its powers under Articles 32 and 226, can grant monetary compensation for
Constitutional Tort, why such jurisdiction cannot be aliowed to be exercised by
subordinate courts? Such should be held to be a permissible civil remedy to a
suitor. This is a subject which requires elaborate discussion and indepth
consideration for evolving a procedure and developing suitable court culture for
giving easy access to individual citizens and their groups a remedy for
enforcement of fundamental human rights and avoid forcing common man to
take recourse to a not easily accessible and expensive remedy through Supreme
Court and High Courts.

Fundamental rights of various categories contained in Articles 14 to 30
should be allowed be enforced by subordinate judiciary through a civil suit. If
a civil suit under Civil Procedure Code can be filed for enforcement of any
customary or statutory right why it be denied as a remedy for enforcement of
constitutionally recognized human or fundamental rights? On a complaint of
violation of fundamental right, relief that can be granted to suitor may be granting
him necessary relief against the authorities or individuals arrayed as defendants
to the suit and also monetary compensation. The Supreme Court in various
- cases in its jurisdiction has granted monetary compensation for violation of
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fundamental rights. It has been held that such a remedy is available in Public
Law against Public Authorities. If such a public law remedy for violation of
fundamental or human rights can be granted by the superior courts there is no
reason why it should not be allowed to be granted by subordinate courts.

HUMAN RIGHTS COURTS

The Protection of Human Rights Act provides for setting up of Human Rights
Courts under Chapter VI.

The provisions contained in Chapter VI of the Act for constitution of Human
Rights Courts have not become operational due to legislative defect. The Human
Rights Court under Section 30 are to be constituted for ‘trial of offences arising
out of violation of human rights’. In the State of Madhya Pradesh, all the Session
Courts have been notified as Human Rights Courts and all Public Prosecutors
as ‘special prosecutors’ for the purposes of this Act. As offences arising out of
human rights violations have neither been defined nor provided anywhere in
the Act, no subordinate court in the whole of India has been able to function as
a Human Rights Court.

The Act provides for constitution of Human Rights Commission with power
to investigate complaints into violation of human rights and make
recommendations to concerned State and authorities for redressal. The
Commission has also power to recommend payment of interim monetary
compensation. That can also be said to be a remedy provided under public
law. When the recommendations of the Commission remain unimplemented or
refused to be implemented, neither the Act nor the Constitution prohibits an
aggrieved party to approach any Superior Court or subordinate court of
competent jurisdiction to seek redressal and relief as recommended by
Commission or even additional relief.

The Human Rights Courts, as envisaged under the Act, can try offences
but such violations of human rights which are not covered by definition of ‘offence’
under any penal law, remedy should be held to be available to the aggrieved
party or the victim of approach by a civil suit in the competent court for grant of
requisite relief such as restoration of his normal life and grant of monetary
compensation.

DAY TO DAY WORKING OF THE SUBORDINATE COURTS

The constitutional philosophy should inspire the Judges of the subordinate '
courts in their day to day working. The constitution guarantees fundamental
freedoms, as recognized and internationally declared human rights to citizens
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and non-citizens described as Fundamental Rights under Chapter lll. In the
course of its functioning, subordinate Judges very often derive knowledge that
fundamental rights available to a prisoner or detenue under Articles 20, 21 and
22 are denied. The trial Judges in such situations should not remain mere mute
spectators. The Constitution and the existing laws permit the subordinate courts
to take cognizance of such human rights violations. It can initiate prosecution
by holding a triai itself as permissible in law or alternatively, as provided in the
amendment introduced in clause (a) of Section 12 of Protection of Human Rights
Act, bring such violation of human right or fundamental right to the notice of the
Commission for taking cognizance and recommending requisite relief.

LEGAL SERVICES AUTHORITIY

The Public Interest Litigation filed by citizens and groups of citizens and
NGO'’s on issues affecting general public particularly concerning law and order,
basic facilities and environment are subjects which can better be handled by
the Members of the subordinate Judges through the forum of Legal Services
Authorities for which they can seek assistance of Human Rights Commissions.
These kinds of diffused rights of class or sections of society which have a
constitutional flavour and appear to be human rights violations must receive
" attention for redressal by Legal Services Authorities. Apart from activities of
creating legal awareness it can hold conciliation, meditation and Lok Adalats
Sessions with public authorities and local bodies for providing relief to citizens
and thus help them in protecting their human rights which are assured and
guaranteed to them by the Constitution.

AMENDMENT MADE TO THE CIVIL PROCEDURE CODE

A new court culture should now develop in subordinate courts to give effect
to Section 89 of Code of Civil Procedure. All representative suits filed by group
of citizens or sections of society for enforcement of their legal or fundamental
rights should be taken up either in the Legal Services Authorities or the available
ADR systems like Lok Adalats, Mediation, Congciliation and Arbitration. The Public
Interest Litigation are subjects which can now be allowed to be taken up by
subordinate judiciary so that they are also geared and equipped to provide
effective and easily accessible relief to the individual citizens or group of citizens.

The written Constitution must become a reality for the people.
®
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TALAQ- TALAQ- TALAQ

Shashi Mohan Shrivastava
Registrar
Bhopal Gas Victims, Bhopal

It is a common impression that in Muslims if the word Talaq is pronounced
thrice i.e. Talag- Talag- Talaq then talaq takes place and the marriage dissoives
with immediate effect but the legal position is not as the impression prevails.

Divorce was introduced in English Law more than 100 years back. Prior to
coming into force of the Hindu Marriage Act, 1955, divorce was not known
amongst Hindus in India but in Romans, Hebrews, Israilies and others, divorce
was recognized. Perhaps Islam is the first religion, which recognized the
termination of marriage by way of divorce.

Under the Muslim Law, a marriage is dissolved either by the death of the
husband or wife, or by divorce. The husband can dissolve the marriage at his
own will. Marriage can be dissolved by mutual consent of husband and wife.
Wife can get divorce from her husband but she can not divorce herself without
the consent of husband. it is called Talag-e-tafweez. In Muslims, marriage can
also be dissolved by judicial process according to the provisions of the
‘Dissolution of Muslim Marriage Act, 1939’.

A talag may be effected (i) orally by spoken words or (ii) by a written
document called talagnama. The husband may give talag by mere words and no
particular form of words is necessary. If, the words are express and well
understood, then no proof of the intention is required. In case of ambiguous
words, intention must be proved. Even the talag pronounced in absence of wife
is valid. A divorce may be pronounced as to come in to effect immediately or it
may be made effective from future date. Even it may be effective contingent on
the happening of some specified future event. A talaq, according to Sunni Law,
whether oral or in writing, may be made without witness but according to Shia
law two witnesses are necessary for a valid talag.

Divorce was regarded by the Prophet to be the most hateful among ali
permitted things before the Almighty God because it hurts conjugal happiness
and interfered with the proper upbringing of children. The Prophet of Islam is
reported to have said ‘With Aliah, the most detestable of all things permitted is
divorce’, and towards the end of his life, he practically forbade its exercise by
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men without intervention of an arbiter or a judge. The Quran ordains “.....If ye
fear a breach between them twain (the husband and the wife) appoint an arbiter
from his folk and an arbiter from her folk. If they desire amendment, Allah will
make them of one mind ...." Aquil Ahmad Mohammadon Law ( fourteenth edition
Page 113).

The Supreme Court in Shamim Ara v. State of U.P., 2002 Cri. L.J. 4726 (at
Page No. 4731 in paras 13 & 14) has approved the views of Mr. Justice Baharul
Islaam (later a Judge of the Supreme Court of India) expressed by him in Jiauddin
Ahmad v. Anwara Begam, (1981) I GLR 358 and Mrs Rukia Khatun vs. Abdul
Khalique Laskar, (1981) 1 GLR 375. In these two judgments it was observed that
though marriage under the Muslim Law is only a civil contract, yet the rights and
responsibilities consequent upon it are of such importance to the welfare of
humanity, that a high degree of sanctity is attached to it. But in spite of the
sacredness of the character of the marriage-tie, Islam recognizes the necessity,
in exceptional circumstances, of keeping the way open for its dissolution. Quoting
in the judgment several Holy Quranic verses and commentaries thereon by
well-recognized scholars of great eminence, the learned judge also expressed
disapproval of the statement “the whimsical and capricious divorce by the husband
is good in law, though bad in theology” and observed that such a statement is
based on the concept that women were chattel belonging to men which the Holy
Quran does not brook. The correct law of talag, as ordained by the Holy Quran,
is that talag must be for a reasonable cause and preceded by attempts of
reconciliation between the husband and the wife by two arbiters one from the
wife’s family and the other from the husband’s, if the attempts fail, talag may be
effected.

The legal position, as discussed above, makes it clear that mere
pronouncement of word ‘talaq’ thrice i.e. talag-talag-talaq does not dissolve a
Muslim marriage unless efforts of reconciliation are made and they prove to be
unfruitful. Talag can be pronounced as the last resort to bring the marital
relationship to an end.
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QUESTIONNAIRE OF BI-MONTHLY TRAINING PROGRAMME

Following five topics were sent by this Institute for discussion in the

bi-monthly district level meeting of August, 2007. The Institute has received
articles from various districts. Articles regarding topic no. 1, 2, 3 & 4 respectively,
from Khandwa, Shivpuri, Sheopur & Damoh are being included in this issue.
As we have not received worth publishing article regarding topic no. 5 it will be
sent to other group of districts in future for discussion:

1

State the effect of acknowledgemesnt of liability by borrower on the liability
of surety to pay the debt?

FU gRT ARE & AP 5 S IR 9y & o1 aawﬁzﬁaﬁawwqw
a?
Explain the applicability of provisions of Sections 10 and 11 of Code of Civil

Procedure, 1908 when there are two Wills in respect of same property and
one person files a civil suit and the other person files an application for probate?

TS & TER & |9y ¥ |1 3901 95 B WX U e IR Rifde O IR $Re W) AR
R T ERT YT ¥ IMIET T UG A W ORI 10 AR 11 fafder gien
a1, 1908 & WALl H FASUd FHAEA?

What will be the liability of the Insurance Company towards claim filed by
the L.Rs of the deceased under Sections 140, 163-A and 166 of the Motor
Vehicles Act, 1988 when the owner of the vehicle meets with an accident
due to his own negligence?

ATee < §IRT W B ST F ATe B GEeH HIRG FY TR SEDH FY B W SHD
faftrs wRIFRRT gr1 wga afegff & a9 & w99 F 9 FIA B AR AF
AR, 1 988 &1 URT 140, 163-T 79 166 B Iad e o1 8 ?

Whether the period undergone by Juvenile in conflict with law in observation.
home or safety home during the enquiry can be set-off by the Juvenile
Justice Board if it finds him guilty of any offence and passes an order to
keep him in special home or place of safety?

I RpeiR = Auset g1 Ry & iRy A fbeiR o {5 arae &1 St or) ST IR S9
fordht arafdy & fore s T a1 GRfdre o # X O @1 S fan i & o 71 S
arafdy ¥ ¥ S RPeiR §RT Sird & SR GYET T8 a1 GRIERT T § X S @ 3afe
ORI B FEH &7

When the High Court grants anticipatory bail u/s 438 of the Cr.P.C. in the

offence triable by the Sessions Court then which may be the competent
Court in respect of regular bail applications?

T3 TR R RraRTg aroRTy ¥ 9ed <R §R1 ORT 438 . Y. 9. B I
el e R o O frafiv wRfy smde 93 & PRI g He ey
B BT ?

®

JOTI JOURNAL - FEBRUARY 2008 - PART | 186




%0 gN1 SR 6 AfEph 5l o W ufay & wor
G @ qRIE | UAE

1S JAfRSHRTor

frer—gusar

AR |idaT A, 1872 B URT 126 & JJAR YA B Gfdar fHf e

T D TP DY IAEAT H IqD| YT P G A1 M Bl (e PR o1 6faa 8, I8 Afda

S g S §, 98 Ui et | 98 @fad foret g < SR &, 7o Ol St
3R g e fo gy & 9 2, oFeR $Eed 8 |

IR AR, 1963 &1 URT 18 I8 TR I ¢ 15 Afe foreht =afay g e
T B JPREIPRT B < 71 B A TREHT B 701 S AT AR 8RN, O e & gRI
forRaa wu & rf¥rdipfcr &1 7 & | gg wraam gk &1 3afd & yaem & ford forlaa # 2
et APHENBIY & YHIT BT T & | AR A3 gRET &1 S1afy &1 faedR = 8

TR a Uiy B Q11 D1 U §, fa s ol g1 1 28 B AR Y oI i
W9 T o5 |iIa1 & gRT 3o IuEferd 7 &1, g ®ON B SR & FHIGK0] 8l 8 | g
gfic RIIgeId HEanie fatg Za1. 5., VHIE.HR. 1939 M@l 110 % 717. 9dl Braf~iel
ERT 98 Aq a foan T E 6 qa ®ON & ue H O 9% a1 Xean &, Giay S e v
R d% IR A B |

g G = g W A, S e o e Feoghy B e e A gw
] & IR I faeaRa 81 18l 7 € aen ufae] 1 SRcEnei 8 e SeR B 1 3
HaY ¥ 1T g Galellel g1 Bolel §u Jif}, TSN, 1939 FFYY 31, Hilerer
fieg 4 STHY FIE 99T [ENIS TERIS, 1962 AVAS. 5, TaaneT g gAscs
FARMger &% v 979, 1988 TH.M.Q R, W Fic 9, fawen v V9 I fivg
gIgcs FARgeT % v9 3, 1991 WTAT. 344 T SIRvUCH qB SH B
A g wed walg ficd, 2004 (1) TR S=L Y. 38 Scoi@ T B

S e H A A Y. ST e & S g Sdl GRETE g Heel 99
3TH 3MSAT ,1990 (2) FH. 4. 7. 1 54 fRY ©7 W Score-Y & | R 39 oy &) faar
T 1 & {5 o1 oFER 9% & 81 W A QR & g1 B T a1 B APl iy B
9 3Tag HN, T4 1 TS [5G IR & @S-8 & IR # 3@ g¢ qRAH1 B 3rafey o1
faR FxM? 39 999 § AN 9y, 9T g 7 ™I gl gev Jfdey ey
(1) fo7. Fr G A TSN, 1980 BT 190 D A H ¥g g (a1 fob 7
AT 399 faaR & ww e arar & fob aRErHT i am ot &1R1 1 8 & Sfaia Fu1 & SAFRAIPIT
3T 39 H i & SR 1 Shfad Y@ & forg ufry ot wfdar & way A wgfea 2t | 9=
RITET & SR 9 TP el SR P MAQ SNAT BNl &, SHD 91 W B Al PIg P
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i @ HuRde i @1 sdfia S, 59 9o i yearadt aREm sfafam & axr 18 $
3retral TREHT AT & T A1 37 aEHl W FEHRaT e B g0 S @ 3iftaad
& W A e B 81 | 39 A ¥ Irrerd 3 9% urn o b wfen st @ awt 133,
134, 1357Td 137 BV T8 BN &, T SROT U B Sfaa T8 Rar o |

AT H Y. STd ~RITer 1 39 YT ¥ 48 W4 ¥ 5 gef e %o va i) @ ifde
B YPi eI & FEA &, WY ITH WAAW JUS-gAS BN ¥, 3ARU S o
srftfrem &1 a1 21(2) B A D e Gge GRian T8 T ST @R | 98 geenfid ¥
TR R arftrepR ) F139 78 A=l &, ifig SraR @ aifa o ¥ | ot @ 3 Rae
areaq A fiftl & e # v $9 3 g IfeR @ W A | @ aiaw § wefta A8
S 1 0 Twn A =grner e Frad w8 et waan s g fig w R ¥ | =nfe <
THA ¢ o §e Qe & g1 Q1 & Wil e 141a 99 fieg ok & safy &
fAeR @& w9 A B 8, SO 99 IR & faeg oA Y oafY & fwar & vy ¥ 98
B T

Sl Y gl @ [(ud e ¥ amw g ey fier 2o fiew, 1993 wiwa.
W. 240, 3T §& e P Reg dera, 1993 (2) WR=RE. 127 W
WY 7% Reg we ¥ &fv 79k, 2005 (2) WA AEen ey A 24 W T W
wRafa faar T & & gfers o1 <ifte wfidar Y @ gaamt & sl 1o w00 @ Il @
AR B ¥ 3R S T B AR 8 fran o | ¥ 1t O gR1 R & <l
& ARSI B TR S T I8 DI AG wfaaT T8 A o, TS PSRy § o yer
o1 et Fifde =18 o | 3GY v A o1 O o IR & geEr aREm s o e
18 3T TREH A 01 IRH B S ve uidy & Sl get %00 @ Qi & SRR
B

SR aftfa =R ¥ veer 9 gR1 wfafa Rt A e w0 gR aRa @
AFRAIPIT BRA IR G & ST TR TS Il Y919 & e 3§ S~ Fagol Reafey a--a 7.9
Jog e @ WUeiidl ER1 g Yo e @ Rwg i 3@ e fie, 2004
(2) &, et wiiew e 93, N s Rra ¥ RAeg ow o Rig, 2005 (2) @,
draeht ey Aie 57 w6 Ay 19 34 ey g9 ¥ W@ &7, 2005 (4) WA
. 118 (Eele) # v <o fagrit I g7 T & o & 1% 7o Fol g1 aq <l
B ARSI ThT T TR T AR 9fdy W) A sreg e B |

SR wRgu Raa v g8 frey fderan & f& ok sraf e ot g
TRE B AR T I R IRy & %01 s & <1fic Y saft @ faww & wen
Tq T APRAISRY SR uR A seg e B

JOTI JOURNAL - FEBRUARY 2008 - PART | 17




R WH R W@ 6 SUET ¥ 98T B FHEAT PIRG P IR
SHe 7Y 81 W 9w fafte yRffel grr wga afigft &
Y@ D WEY A 9T BN B AedE A, 1988

(1)

gRT 140, 163-U U9 166 & 3rid I
e AferereTor
oret wgR

e S uiferl & Sl HieRaT FHeAT § 918 W I AT TS S1aT ared W
B Jog D GIY A G191 DU B ST b GIY H HISAM IAMTH, 1988 B ORI 147 B
YA IFTAD & oil b FFgar & —

RT 147~ Uiyl &1 ey qor Sl o WH —

T AT Y &SN B AT H B fordy g uifered T et =nfee o —

@) T fe g1, S wftrga St & & TR, 3R

(@) duiferh ¥ fafafdse afd o o afea @ svart (2) 7 fafafde R o

frfoRRad o forr drm aah &, oraf

9 I Bl R Frdeie T #§ Suan ae ¥ R afaa i, s saia
I H o S W dTel Aol 6l T A1 S9! Wftga Ifaffy &, g a1 aRiR®
&fiy B '~ SreaT ff R—aafd o1 6wl @1 JHa™ Ugam & §1ad SHa
&R ST |1RI,

T I F ) AT T H ST B 9§ B At dar e & e
A B gg A1 ARINSD &fet

R PIg Uiferd —

I UIferl ERT IR fohell aafdd & o) & S9a e 9 3R S99 aRM
TS I D GaY H 7dT W HHAN B SHS I ¥ 3R 39D IR g IRIRS
&l & Fag V9 IRT B R FA S ford snfdrd e 2, S o 0 e
@ G I D TRIRSG &G B aad dHHR gioex, aAfafag, 1923
(1923 &1 8) P N B 9Tl <l & P & o —
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(®) IH Ta= ¥ e &,

(@) |ESAE Jal I B I, 9 A D Hedex B WY ¥, 1T SH IM WK fepe
&l S B | o &,

(1) AT 9rEE S A, 99 I ¥ g8 fhar o @ E, a1
(I T Afaarere e & 1 & & ford aniféra =& & |

WG — BB B Y B B fordl, 7 = faam e & s ol anferr o w1y
1 ANIRS &fer Serar wR—eafed $i fF T afed & JHar o 56 91q &
BT g 01 fob oy =afemr o1 g &2 & o Oy aafdy wgdh & o o wvafe
DI JHT Ugdl & I8 GHCHI B T AIGOITdb FH T H =78 o ar o,
S 2 H AEGS A H A & SYART F §3N G TR W I8
B A1 7, foras aRumw wawey g g8, Adaie T | ga o |

(2) SUHRI (1) RgP B e & gV, SYERT (1) # Fifde mn uiferh & st ot
geeT 1 9rad STTd g a1 Frferiad driel ae B, srafd -

(®) QUs (W) 9 IA1 SUSRE & R, SUTd AT ot X,
(@) Xt $ e qRfa $ gu JHar o 9164, B: BOR W9 D G

R 39 SAfAFTH B YR B Siop Uger Afaa e aredt Sr1 uiferdt S yae &, T URH
@ U] UR A 6 37aftl @ for sreran WY uiferd i wIftd ot aE 9@ T | O A IR
B, YA & <& |

gRT 147 141 U F AT A8 S W) DI AT GHeT A T TSl A1 SHD TG
D WiRgH & ol ScRaRIE A olen & IR ¢ | W T INGCeT TIERT BYAl
feifics faveg gftar wdl, 1998 vAlw. 121 (vwdr) ¥ yufd wd & ogaR a0
DU BT SERATAE DA Jaird &1 D1 ARIgRT srerar Fafad & e i afagfd & R B

9 YPR Al i a8 & T &1 GO 98 D o IS STRaTIE el & dl 9 ford
1 HYA HT N PIE STRQNAE & B |

R R VIS faveg Y $ISAT VRN Bl ASS Ud &1, (2004) 8 T L.
W, 553 T SR¥cet VEANT Byl faveg AT WE V4 3, 2007 THS. 818
gRrafed 7d & 7R I8 W ¢ & 9 W) Hiewd gHed A Bk g e 3a Jg &
HIY A 991 S A YITHR B 1 I1a1 T8 HR Fhall, T A fob 11 HUAI gIRT dATe WA D
ferTTTa Sueferdl srerat §eg & ford ey S wfaar & g1 sifafRes Mifdgs o1 i <78 ot /=i
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B 3R are W 6 5 B SR SHD 99 ARG gRT IR B Ry G B @ g 3mar
I B B |y A T8 Reafd wqee A T ¥ 6 o arew w@rll & 3y ailkem & afea
Suefial 3R g & |a e faLd wfdar g1 < = aifRe Giftrr &1 il & arama A e
1 g1 T8l BR Fehdl |

IR g Al S Eer U o [y ZAIRCs 318AT TG #u s e
I, FEYAIR. (2007) THG. 1141 o el Geitar airave v9 oY v 7
$ISa1 vEINY Sul fRIcS v 3, AEIAIR. (2007) TAM. 1145 F 59T 9.
e AR SeAYR $ Qs gR1 g A T faar man ® % af} 9 ward g1 dexam
T WM WX HIeRIH gele A IRl Aie] & gRum W@y SHE §eg & Wi & o are &
&R afs Afdad Suefdl & ford sroar 99 & |ay § 9 9w & d'd 9 Ho @
arfaRe diftres &1 R =18 < = & ) ga@ 9 @ @ @ g aiREE 9 o @ g
GRIER 1 311 781 BR e | I aret it g1 faey v |fdan qea aafdra Suefoal srerar
g @ ford srfaRead N o1 Al < 1/ & 99 309 ared @l & 98 IR\ 1 SO &
faog wfdes & ford Aievar aifefam, 1988 &Y &RT 166 & TEd @1 B FHbd © AR AN
1 BN ST ford SaRar 1wl & | I8 W v fovan 6 af S oiferl & ergeR
e R gRT ol e & ford fiffm o1 ifdr ara1 & TR & 1 9SSR UR 1 B
DI T B JHAH D for IRa! Bl SR 98 ared a1 1 fakTd Susfa a1 g &
o SR a1 Bt | afk drw uiferlt & Iz eRia B & & 9wfa & Joam & sramE
fTTa Suehy arerar Hog & wag # W sifiRaa N & ¥ srat A T & @ G B
rIfcd & JHE B |1 dTe W B SUBR 7@l 9g B qeg A A SRR Bl |
2007 TH. 9. 1054 ¥ yfuifed 7a & IR I8 W a1 71 & & af ifa aed &
T 6 9T DI &N B HRUT e B & A U A H AR A, 1988 B ORI
166 & dad e & WM & STRITHIRGT GRT 4T B & fd¥g FRIHx B &191 g9 Ay
T2 BRI | 37 : I I I H Yifad 7ol & Y 7 I8 T B & fob Al ifva ae @
T g1 @ & SiRew & ford) T3 wfda & e arfaRa difiras &t 1f¥r arar &t o &, asf
A1 U AIeRAM GEeA § i WA B §g P o UfdeR & qag H Scararl arl, dAfdd
e R ERT T 1 U4 9§ IS are I gee FIRT B S, J v Refi A aT 166 &
qed ared W & faftre gfafferl g1 e &g & 39 & Fag 9 9 o SRRl 7@
BT |
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[ g AT A v o Rwg g §R% v we R Rifds, 2005
TS, 1348 F yRURa 77 B IFER IR AexaM IR B yEEE S AR G
FI IR @ Ford SiRarl 78 & A Aerar gee ¥ el fd B g @ wRum wwew
Fe T B NG & MR W Jaa o AR Bt g & AR 37 B33 & o) don doh
SIREA 8 8RN 3R IR ACAT H GRT 140, 144 T4 147 (1) D GG I8 A W
foa1 T & 1% Hrexgm gee 3§ Qg a9 @ W ) 99 B IR IR g @ @ aiRe
R EH B0 B faeg 37 2R & Rigra & e uR <rar wRaga foban e & o S s
SRS T8 B | s d1e W & aIREH B IJARE IR R B Ry a8 s e
BT fh Fd wfieT o wed 9 o ufaR & ol Saarl ¥, srefa afk S are & @
&1 faRy S widn & e af afema Suefy oik 9 @ H9y # sfiRew fifvem & aify
g1 1 T T 9 IHD AIRTE HiewdH AR B aRT 140 @ 98 Fe F BN D Rigra
B IMYR R 91 Do & faag SaRH TRyaw & TR Y oy @ for) arar o wdpe) ¥ Sl 4
fRerfay 7 & drm B 3R TR & o Scaverl a9 |

I g N A veaNT H fifes fAwg gier vd a7, 2007 THIS.
278 ¥ AT FlicEd o RIe e N1 N g dgrer Ade 9 @ Reg
TS 3R veaNg By Rifiee, 2004 TS, 934 (a) ¥ R Ha @
ARV B gY U ¥ fobat 7T B b Af QR o wd oY SUan & Rl geHe g8 el W
HIeRIH SfAFEH 1988 B URT 1 63T & Ted JNEAR P Y R¥eraran off Tavahl & AR I8
T 3 T & & Ofya afda 6 e & R gE gfeT & ey ¥ gfe) & ford umr
1637 AR BRI & 3R T& U1 166 P YA &

34 e I gei A gRiifed 79 9 S gU g W © & A it & g
163 —U 3 T8 Sl 11 YR FobaT ST &, SO aTeT a1erds &) SUET T8l < Il & | 9 T
Reerfy % I} are Tl gRT W A V& ¥ geleT FIRG g8 & O Jad aed @i @ 39 ke
gRT 1 63-T B T8 991 HUA B [a6g FRIHR F1 741 TR DY GHd & AR G091 S SHD
o SIvar & Ha! &, i ORT 16 3~T B dad N I@1 9 gae Ay B, Sefd Stk
e & @A gR1 TR wfae @ aea @Y o SwEl & ol sten wog A S @ ol
sifaRa Mfivgs & ¥ arar A @ AW
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TP & gNfcd & 99y # @ 39N BN W UP Jfd gr1 Rifde
IR TR T W AR g Afe gRT W8T o IaST 9
7T & W g 10 3R 11 RifRe uiden wfar, 1908 @
e @ yareaar

i st

orer Rragd

gRT 1 0 a8 Jisan Wi, 1908 ¥ o wu & I yraa ¢ ¥, 5 ve & Rarrw

v avq & 9ey ¥ 98 vaeR @ ALy 73 @ & e ArHIRar aret <arnerd ¥ e e ®

A I ¥ T HAER A BT ARV et TR TR b PRI B BRI 9, A
[ERIRcic !

gRT 273 9RAY SARIER f¥few,1925 3 IgAR 9T @ iy s &
forsarat ) Yere ohR Sw e & Rrd e e @1 R R vk s g ¥ e
VR e @ 59 g ¥ R w vk afded Ak 7 dee wddeT (oo 3 )
frofar 2w ¥ 1 Y wa A wdTer e gR1 Gewol 3 faveg Rewene, U av.
1984 v, 497 1866 ¥ e b 1 ¥ | 39 BRU AR T AT g N gEHUA
e fhar ST 9 9F W AR TP S0 $ SNER W NET UK HR o Maa Tgd
I a1 T} I 7 3T & MR W TSRS T DY & 71 § 99 A vee 3 emaeT
wor & a1 § Y1 e v @ A F Wide 3 e andsT uR1 1 0 HEER ufohur wfedn @ waws
AR SHD HRITTE ATERATE F T el et o1 Fepa |

e e U SEOIT B SNER IR YNGd AIERAE Bl Y ¥, $6 Ay § A qemmae
Iod A & IR GoWE 7 3 Rwg Amly wlEE 7 9, 1999 (1)
RN, OF 352 T goiw Rig ot Aeg TGt 999 7 99, 2005 (4) THAL.
veTo. U7 160 & R geeid A T Ha vt frar wn ¥ b e ey, A, Ry v oW
ERT IEGT 9 RN & T8 IS H FaeRaTs A @ R YN WK IRl HTTIS 6l 8l g,
TAT & MR TR FAERAE W T T HHA 8 | 37 : b F0IH D YR IR Tl ATERAE
G ygAT ArY B '
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m:aﬁmﬂmﬁﬁwwm%mmﬁvwwmwmﬁmmw
SR 981 7 Wit foman T & 5 2aera & UehR @ WNe e ¥ e e add
T 7 &I & 39 91 & Fakor e sTevs TR Y

Y AEYSY ST Rl B W G YIGT g S16TPard, U.STE 9,
1992 HY. Y57 224 F <0 [ 3 9 Tg WA w@a fbar 7 o 3, <) adia o we et
R B € o, AN B e Yo ¥ g PR 9 31 SR e wImer 3
e S raERarE YRt fam TR o 9% e o @ el e on s I gei ¥ swed
ylwfed 7 @ TG 7Y S IReT @ @9iis 7 NRge Bl 7 a9 RAng
SRR DRI T 79, 1999 (1) TIRT AR, ¥57 352 & w8 A @1 78 "1 AR T
Ry yfauifRa fban & 3 AR aid 8R ) AN agR e’ & e SR aa
g T8 B & ST b, Rg a1 aigd o T @ SR 98 TR TR B R A A A
wufcd & weY 3 A 131 A | 3F: 9”1 1 0 W9ER Ui | & FREMITER IaE arg @
Priare T 78 & o g |

WY 39 G W ORI 9T AR gRT S Jert Sigon faveg St siferdf
Yo V9 I, TIHR.AN. 1994 Joaua %1 42 F Ry ma Fofy sigavdie ¥ forad
IFFER STl WIee HI] @ U9 9ER 916 B T&eR G & 99 Fuia F vs & & 98 gefd
TSRO BT GRT 1 0 FaBR Ufsha |l & A8 vdhigpa o)A B WaE 7 & IRy T AT
H YRI 151 haerR bl Gied 3 WAl &1 SudrT 94 g 9= |Afhd (Consolidate) @1
I wgF w0 ¥ R G s ol | 5w w9 A gfie W wdtee e R @
e geeta Fderr 38 a1 ST QAR 9, (2005) 12 TEAH. 505 TR W
T 3 o & o geore & YHIv S WE W W YY1 & i & e 9 IR yeE g
B, W Ref 9§ dide Yo aeR ar] @ |19 9y (Clubbed) fwan @i |

T8 9% YR 11 R Y1 |, 1908 B UaHE 3 YA & 9e & 39 99y
A g g Ramt 7 o feg a1 897 7 37, TR, 1962 ST W 224
P AR GFBR AR F or diee ST & 39 Sgf*ader o1 qu1a 78 7@ & a1 a1
273 RN STRIYSR AFAIH T aRT 4 1 |ieg RYF D SITAR UNe RITer &1 fear wn
ol aa & gt 7 9D BN & w9y A oW vk ¥ | W wate <me &
gk GAURd Aeg TRwelel, T IR, 1984 THH. 1866 T ITAR UNT
ey &1 el FEaaEe (Soe 39 W) B 1 SR AT @ O gfte aRa g AT e
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ey 3 fbvedT émﬁavm sirci SireeTar B, T AN, 2004 THH, 4980
# U i B Freermers 9o @ v e & o oide ) i oIy a1 ok e (ororie
39 ) B ¥ '

T 6T ¥ ORI 2 1 6 TR STIRIER SRR B yaar 9 saeea ¥ R uw
AR T b, e W gam A R o 39 39 A sw v @ few B /e ake
rTerd @ gR faan wan folg @ wara w8 fear o wear aen W @ PR dae 9ee
T & X Al & gafert i Wide ~arrer @1 vl g Yo @ wey § aeER ag
¥ A X gl B YA & |

BN YishaT At B O 1 1 P IR BAF 8 F T g4 T & ¥, B Rawerw
i St ety arer el =ararer g ffema frn ¥ < 98 A yeacadt o A @
g & Rigra & w0 H YAIeT B 39 R Q TR SRe 9 v geeres @ Yuar ek
IR FTBITS DI 1 & 39 G99 H q3 T B G M

T8} 5 IeorE R 1 SR B . e ~arer aeiaedt & e i fafkor 78
PR D T BIRVT ¥ WS ~RITerd BT A0 Yo & WY 3 haeRare @ o X Sgfsdel &l
YT 8 QW A 7 S @7 R (gae & 3w AR Reg MHRy sigeer
GO TR AT T I, TSN, 1962 VAR 07 1471 & Ry 8 F N wamn @

INSTITUTIONAL SUPPLEMENT

" Following case laws and provisions are also relevant on the subject. Please
go through them to understand the subject in a broader perspective:

‘1. Thakurain Raj Rani and others v. Dwarkanath Singh and others, AIR 1953
SC 205
The question of animus testandi was barred by res judicata but in regard
to the question whether the bequest in favour of B could take effect by
reason of default in payment, the decision of the Privy Council does not
‘constitute res judicata.

2. Ishwardeo Narain Singh v. Smt. Kamta Devi and others, AIR 1954 SC 280

The Court of Probate is only concerned with the execution of the last will.
The question is whether a particular bequest is good or bad is not within
the purview of the Probate Court.
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3. Jerbanoo Rustomji Garda v. Pootlamai Maneeksha Mehta, AIR 1955
Bombay 447

A decision as to the proof of will given by any civil Court can under no
circumstance operate as res judiciata in probate proceedings taken out in
the Probate Court. In a civil suit the Court is only concerned with deciding
the rights between the parties. The Probate Court the decision entirely
different.

4. Surinder Kumar and others v. Gian Chand and others, AIR 1957 SC 875

The judgment of a Probate Court granting probate of a will in favour of the
petitioner must be presumed to have been obtained in accordance with
the procedure prescribed by law and it is a “judgment in rem”.

5. In the Goods of Mrs. Lilian Singh, AIR 1943 Calcutta 19

Applications for letters of administration — Procedure required to be followed
as mentioned in Section 141 though proceeding can be treated as a suit
for the purpose of Section 10 CPC.

In this context Sectidn 295 of the Indian Succession Act, 1925 is also
germane, which is reproduced as under:

295. Procedure in contentious cases.— In any case before the District Judge
in which there is contention, the proceedings shall take, as nearly as may
be, the form of a regular suit, according to the provisions of the Code of
Civil Procedure, 1908 (5 of 1908), in which the petitioner for probate or
letters of administration, as the case may be, shall be the plaintiff, and the
person who had appeared to oppose the grant shall be the defendant.”

6. Vijendra (Brijendra) Singh Yadav v. Rajkumari Yadav and others, 2005
(4) MPLJ 160

Only Probate Court has no jurisdiction to adjudicate upon the validity of a
Will. The DB judgment of High Court Phool Singh and others v. Smt. Kosa
Bai and two others, 1999 (I) MPJR 352 followed.
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WHETHER THE PERIOD UNDERGONE BY JUVENILE IN

CONFLICT WITH LAW IN OBSERVATION HOME OR SAFETY

HOME DURING THE ENQUIRY CAN BE SET OFF BY THE

JUVENILE JUSTICE BOARD IF IT FINDS HIM GUILTY OF ANY

OFFENCE AND PASSES AN ORDER TO KEEP HIM IN SPECIAL
HOME OR PLACE OF SAFETY?

Judicial Officers
District Damoh

Section 15 of the Juvenile Justice (Care and Protection of Children) Act,
2000 (hereinafter referred to as ‘the said Act’) contains guidelines regarding
punitive orders which may be passed by the Juvenile Justice Board. Section 15
of the said Act is reproduced as under:

“15. Order that may be passed regarding Juvenile - (i) Where a Board
is satisfied on inquiry that a juvenile has committed an offence, then
not withstanding anything to the contrary contained in any other law
for the time being in force, the Board may, if it thinks so fit —

(a) allow the Juvenile to go home after advice or admonition
followed appropriate injury against and counselling to the parent
or guardian and the Juvenile;

(b) direct the Juvenile to participate in group counselling and similar
activities;
(c) order the Juvenile to perform community service;

(d) order to parent of the Juvenile or the Juvenile himself to pay a
fine, if he is over 14 years of age and earns money;

(e) direct the Juvenile to be realized on probation of good conduct
and placed under the care of any parent, guardian or other fit
person, on such parent guardian or other fit person executing a
bond, with or without surety, as the Board may require for the
good behaviour and well being of the Juvenile for any period not
exceeding three years;

(f) direct the Juvenile to be released on probation of good conduct
and placed under the care of any fit institution for the good
behaviour and well being of the Juvenile for any period not
exceeding three years;
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(g) make an order directing the juvenile to be sent to a special home
for a period of three years;

Provided that Board may, if it is satisfied that having regard to the
nature of the offence and the circumstance of the case, it is expedient
so to do, for reasons to be recorded, reduce the period of stay to
such period as it thinks fit”

Now, the question arises as to whether a juvenile can be denied the benefit
of set-off of his period of detention pending an enquiry under the said Act?

it is true that Section 15 and other provisions of said Act, has not provided
any specific provision regarding setting off a period of detention undergone by
the Juvenile in conflict with the law during the enquiry.

The statutory provision regarding set-off for period of detention is
incorporated in Section 428 of the Code of Criminal Procedure, 1973 (hereinafter
~ referred to as ‘the Code’). Section 428 is reproduced as under:

“Section 428. Period of detention undergone by the accused
to be set-off against the sentence of imprisonment — Where
an accused person has, on conviction, been sentenced to
imprisonment for a term, not being imprisonment in defautlt
of payment of fine, the period of detention, if any, undergone
by him during the investigation, inquiry or trial of the same
case and before the date of such conviction, shall be set-
off against the term of imprisonment imposed on him on
such conviction, and the liability of such person to undergo
imprisonment on '-such conviction shall be restricted to the
remainder, if any, of the term of imprisonment imposed on
him.” '

Section 428 of the Code permitted the setting off a period of detention
undergone by an accused during investigation and trial against the ultimate
“sentence of imprisonment”. The set off of the period of detention was permissible
only, if there was an order of “sentence of imprisonment”. The order passed by
the Juvenile Justice Board under Section 15 of the said Act, requiring the juvenile
to be kept in a place of safety for a period not exceeding three years did not
amount to a sentence of imprisonment and therefore strictly speaking, the
provisions of Section 428 of the Code would not be applicable.
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As noted in the case of State of Maharashtra and others v. Nazakat Ali
Mubarak Ali, (2001) 6 SCC 311, the ideology enshrined in Section 428 of the
Code can be discerned by having a look at the objects and reasons for bringing
about the provisions. The object and reasons are as under:

“The Committee has noted the distressing fact that in many
cases accused persons are kept in prison for very long
period as undertrial prisoners and in some cases the
sentence of imprisonment ultimately awarded is a fraction
of period spent in jail as undertrial prisoners. Indeed, there
may even be cases where such a person is acquitted. No
doubt, sometimes Courts do take into account the period
of detention undergone as undertrial prisoners, when
passing sentence and occasionally the sentence of
imprisonment is restricted to the period already undergone.
But this is not always the case so that in many cases the
accused person is made to suffer jail life for a period out of
all proportion to the gravity of the offence or even to the
punishment provided in the statute. The Committee has also
noted that a large number of persons in the over crowded
jails of today are undertrial prisoners. The new clause seeks
to remedy this unsatisfactory state of affairs. The new clause
provides for the setting-off of the period of detention as an
undertrial prisoner against the sentence of imprisonment
imposed on him. The committee trusts that the provision
contained in the view clause would go a long way to mitigate
the evil.”

Reading the above Statement of Objects and Reasons, it becomes clear
that the salutary provisions of Section 428 was introduced by the Legislature
into the statute book to alleviate the problems faced by persons who under-
went long period as undertrial prisoners.

Hon’ble Jharkhand High Court in Abhay Kumar Singh v. State of Jharkhand,
2004 Cri.L.J. 4533 stated that there is no special provision under the said Act for
a period of detention exceeding more than three years and where juvenile had
already served detention period for more than three years in course of enquiry
juvenile be released forthwith from custody.
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In Sunil Ojha v. State of N.C.T. of Delhi, 2007 Cri.L.J. 3068 (at page 3070),
Hon’ble High Court laid down that —

“A juvenile in conflict with the law is kept under detention
pending an inquiry under the said Act, he should also be
granted the same benefit, while passing an order under
Section 15 thereof. Though there is no statutory provision
such as Section 428 of the Code, which would be
specifically and clearly applicable to the case of juveniles,
in my view, principles analogous to the same can be invoked
by the Juvenile Justice Board while passing an order under
section 15”

Hon’ble High Court further stated that -

“The Board has ample power, if it is satisfied that having
regard to the nature of the offence and the “circumstances
of the case”, it is expedient to reduce the period of stay in,
interalia, a Place of Safety. In my opinion, the principles
analogous to those of Section 428 of the Code can be read
into the expression “circumstances of the case” to enable
the Board to reduce the period of stay that it may direct
upon the completion of enquiry.

....reference may also be made to the provisions of Section
65 of the Act which also indicate that the sentence shall not
exceed the maximum period provided under section 15 of
the Act, even in respect of those juveniles who were
undergoing sentence at the time of introduction of the said
Act”

Now, the position regarding our problem is quite clear that the “Juvenile in
conflict with the law” can get the benefit of set-off for a period of detention in
Observation Home or Safety Home during the enquiry by the Juvenile Justice
Board while passing an order under Section 15 of the said Act.
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PART - II

NOTES ON IMPORTANT JUDGMENTS

ACCOMMODATION CONTROL ACT, 1961 (M.P.) — Section 12(1)(f)
Bonafide requirement for non-residential purposes — Reasonably
suitable accommodation — Respondent/Landlord filed suit for eviction
on the ground that he requires suit premises for starting business of
manufacturing and sale of ready-made garments — Suitability of suit
premises challenged by tenant on the ground that suit premises is
situated in Transport Nagar — Held, requirement of reasonably suitable
accommodation has been engrafted if alternative accommodation is
available — As plaintiff not having any alternative accommodation he
cannot be non-suited on the ground that accommodation in question
is not reasonably suitable for his proposed business — Appeal
dismissed.

Ram Chandra Dixit and another v. Arvind Kumar Jain
Reported in I.L.R. (2007) M.P.1780

ACCOMMODATION CONTROL ACT, 1961 (M.P.) - Sections 23-A, 23-J & 12
Widow landlady filed application u/s 23-A before Rent Controlling
Authority for eviction of her tenant — During pendency of application
she died — Her LRs were impleaded before Rent Controlling Authority -
Rent Controlling Authority dismissed the application for eviction
holding that LRs do not come within the category of Clause (j) of
S. 23 of the Act — Held, the cause of action never survives to the
applicants (LRs) for proceedings with the case instituted by their mother
(widow) u/s 23-A of the Act — Further held, the applicants (LRs) are
having remedy to file a suit for ejectment u/s 12 (1) of the Act.
Mahesh Chand and others v. Nishar Khan

Reported in 2007 (4) MPHT 522

ARBITRATION AND CONCILIATION ACT, 1996 - Sections 34 & 37
CIVIL PROCEDURE CODE, 1908 - Section 11 Explanation (iv)
Constructive Res Judicata — Agreement took place between parties
on 21-11-98 — Respondent was to procure soyabean for appellant -
Some dispute arose during the subsistence of contract and same
was referred to sole Arbitrator — Dispute was resolved by award dated
25-10-99 — Another dispute was submitted by respondent before sole
Arbitrator on 24-6-2002 centending that during subsistence of same
contract, he had purchased gunny bags worth Rs. 2,75,000/- for
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packing of soyabean - AppeHlant raised objection of constructive
res judicata — Held, gunny bags were purchased by respondent for
appellant on 20-11-1998 — Earlier reference was made to sole Arbitrator
in the month of March, 1999 - Dispute referred by successive
application to arbitrator was in existence, but same was not referred
to arbitrator - Procedure provided under Civil Procedure Code is
applicable — Successive claim was not entertainable as same was hit
by provision of constructive res judicata — Appeal allowed.

M.P. State Civil Supplies Corporation Ltd. v. Marain Agarwal
Reported in |.L.R. (2007) M.P. 1785

ARMS ACT, 1959 — Sections 22 & 37

INDIAN PENAL CODE, 1860 — Sections 97 & 307

(i) Search and Seizure — Search for arms concealed in house of
premises for any unlawful purpose would be illegal if Magistrate
did not order it — Search to be carried out in accordance with
“corresponding provisions in Criminal Procedure Code - Act of
raiding residences of appellant and other inmates without
recording the reason to believe that arms and ammunitions were
hidden therein was not justifiable.

(ii) Right of private defence — Even if accused does not plead self-
defence, Court can consider such plea if the same could arise
from evidence.

(iii) Private Defence — Curfew was clamped in the wake of communal
tension — Police Party on wireless message that situation is
explosive reached near the house of appellant — Appellant struck
-on the chest of injured by gupti — Defence of appellant was that
police party entered in the house misbehaved with ladies,
belaboured him and caused damage to his households — Appellant
also receiving lacerated wound on parietal region - Held,
non-explanation of injuries sustained by appellant entitled -him to
take plea of private defence — Appellant had no intention to kill
injured — Not possible to conclude that right of private defence
was exceeded — Appellant was entitled to act in exercise of his
right of private defence — Appellant acqwtted Appeal allowed.

Wahid Khan v. State of M.P.
Reported in I.L.R. (2007) M.P. 1808
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5. BANK GUARANTEE :

Injunction restraining encashment of, when may be granted —
(i) in case of fraud; and
(ii) irretrievable harm or injury
except these, banks should honour the LOC - Bank guarantee is an
independent and separate contract — Dispute between parties is no
ground to restrain enforcement.
Nature of evidence of fraud and irretrievable harm - One should
satisfy the Court that fraud would vitiate the very foundation of such
a bank guarantee and it would be impossible for the guarantor to
reimburse himself if it ultimately succeeds.
Himadri Chemicals Industries Ltd. v. Coal Tar Refining Co.

~ Judgment dated 07.08.2007 passed by the Supreme Court. in Civil
Appeal No. 3522 of 2007, reported in (2007) 8 SCC 110 -
Held: :

While dealing with an application for the injunction. in the course of
commercial dealings; and when an unconditional- bank guarantee or letter of
credit is given or accepted, the beneficiary .is entitled to realize such a bank
guarantee or a letter of credit in terms thereof irrespective of any pending disputes
relating to the terms of the contract. In the matter of invocation of a bank
guarantee or a letter of credit, it is not open to the bank to rely upon the terms
of the underlying contract between the parties. The bank giving such guarantee
is bound to honour it as per its terms irrespective of any dispute raised by its
customer. Since a bank guarantee or a letter of credit is an independent and a
separate contract and is absolute in nature, the existence of any dispute between
the parties to the contract is not a ground for issuing an order of injunction to
restrain enforcement of bank guarantees or letters of credit.

The courts should be slow in granting an order of injunction to restrain the
realization of a bank guarantee or a letter of credit. There are two exceptions
for grant of an order of injunction to restrain the enforcement of an unconditional
bank guarantee or a letter of credit: (i) fraud of an egregious nature committed
in the notice of the bank which would vitiate the very foundation of the guarantee
or letter of credit and the beneficiary seeks to take advantage of the situation;
and (i) injustice of the kind which would make it impossible for the guarantor to
reimburse himself or would result in irretrievable harm or injustice to one of the
parties concerned. Except under these circumstances, the courts should not
readily issue injunction to restrain the realization of a bank guarantee or a letter
of credit. '

So far as the first exception is concerned i.e. of fraud, one has to satisfy
the court that the fraud in connection with the bank guarantee or letter of credit
would vitiate the very foundation of such a bank guarantee or letter of credit.
But the evidence must be clear, both as to the fact of fraud and as to the bank’s
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knowledge. It would certainly not normally be sufficient that this rests on the
uncorroborated statement of the customer, for irreparable damage can be done
to a bank’s credit in the relatively brief time which must elapse between the
granting of such an injunction and an application by the bank to have it
discharged. Svenska Handelsbanken v. Indian Charge Chrome, (1994) 1 SCC 502,
followed.

To avail of the second exception, it has to be decisively established that
there exist exceptional circumstances which would make it impossible for the
guarantor to reimburse himself if he ultimately succeeds. Clearly, a mere
apprehension that the other party will not be able to pay, is not enough.

6. BENAMITRANSACTIONS (PROHIBITION) ACT, 1988 - Sections 1, 4 (1)
& 4 (2)
(i) Scope and applicability of the Act -
(a) Act has no applicability to suits filed prior to coming into
force of the Act.
(b) Theory of Benami Transaction apply to Muslims also.
(ii) Plea of Benami Transaction, burden of proof of — Burden of proof
lies on the person who asserts that it is a benami transaction.
(iii) Benami Transaction, test of — Law explained.
Kallu Khan (deceased) through L.Rs Smt. Basiran Bi and others
v. Abdul Aziz (Dr.) and others
Reported in (2007) 4 MPLJ 498

Held:

..... it may be seen that section 4 (1) of Benami Transaction (Prohibition)
Act, 1988, lays down that no suit, claim or action to enforce any right in respect
of any property held benami against the person in whose name the property is
held or against any other person shall lie by or on behalf of a person claiming to
be the real owner of such property. This section shall be deemed to have been
come into force on 19.5.1988. Hon’ble Supreme Court of India in the case of
R. Rajagopal Reddy v. P. Chandrasekharan, 1995 MPLJ (SC) 402 = AIR 1996 SC
238 has held that sub-sections (1) and (2) of section 4 of the Act cannot be
treated to be impliedly retrospective so as to cover all the pending litigations in
connection with enforcement of such rights or real owners who are parties to
benami transactions entered into prior to the coming into operation of the Act
and specially section 4 thereof.

The Suit in question was instituted on 4.12.1985 and the property in question
was purchased in the name of Neema Bai vide registered sale deed dated
3.7.1943. Thus, the suit in question having been filed prior to coming into force
of the said Act, the provisions of Benami Transaction (Prohibition) Act, 1988
have no applicability.......
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Although, a plea in the written statement has been taken that theory of
Benami Transaction is not recognized under Muslim Law, but the same has not
been substantiated by the learned counsel for defendants/appellants for obvious
reason that nothing could be said in its support. As regards the legal position,

I may safely refer to Article 423 of Muslim Law by Faiz Badruddin Tyabji Fourth
Edition, which runs as follows: : ’

“Article 423. The purchase by a Muslim. of property in the
name of his son or wife or other person, will, unless there
are circumstances indicating that a gift was intended,
ordinarily be considered to be benami or farzi, and the
property to belong to the person who paid the purchase
money: but very little evidence might be sufficient to turn
the scale”

........ I may conveniently refer to the decision of the Hon'ble Supreme
Court of India in the case of Heirs of Vrajlal J. Ganatra vs. Heirs of Parshottan S.
Shah, (1996) 4 SCC 490, wherein it has been held that the burden of proof is
on the person who asserts that it is a benami transaction.

...... the Courts below ought to have viewed from the angle that it was for
the plaintiffs to prove that the grandfather (Chhingu alias Karim Bux) was the
true owner of the suit property and that Smt. Neema Bai was, merely, a
Benamidar. Since both the parties have adduced evidence with full awareness
about the scope of controversy between them, none of the parties may be said
to be prejudiced on account of wrong placement of burden of proof. However,
the matter is required to be examined from the settied view point that the plaintiffs
in the present case having asserted the plea of Benami wre and are required to
establish that their grand-father was the real owner of the suit property and his
wife Smt. Neema Bai was, merely, a Benamidar...........

Hon’ble Supreme Court in the case of Jaydayal Poddar (deceased) through
L.Rs. and another v. Mst. Bibi Hazra and others, (1974) 1 SCC 3 has held that
“though the question whether a particular sale is benami or not, is largely one
of fact, and for determining this question, no absolute formula or acid test,
uniformly applicable in all situations can be laid down; yet in weighing the
probabilities and for gathering the relevant indicia, the Courts are usually guided
by these circumstances : (1) the source from which the purchase money came;
(2) the nature and possession of the property, after the purchase; (3) motive, if
any, forgiving the transaction a benami colour; (4) the position of the parties
and the relationship, if any, between the claimant and the alleged benamidar;
(5) the custody of the title-deeds after the sale and (6) the conduct of the parties
concerned in dealing with property after the sale.”
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7. CIVIL PROCEDURE CODE, 1908 - Section 9
Jurisdiction of Court — Facts upon which the jurisdiction of Court or
Tribunal depends is ‘jurisdictional fact’-The existence of a jurisdictional
fact is thus condition precedent to the assumption of jurisdiction by a
Court or Tribunal — Jurisdictional fact must be tried as preliminary issue.
Carona Ltd. v. Parvathy Swaminathan & Sons
Judgment dated 05.10.2007 passed by the Supreme Court in Civil
Appeal No. 2805 of 2005, reported in (2007) 8 SCC 559

Held :

............. the fact or facts upon which the jurisdiction of a Court, a Tribunal
or an Authority depends can be said to be a‘jurisdictional fact’. If the jurisdictional
fact exists, a Court, Tribunal or Authority has jurisdiction to decide other issues.
If such fact does not exist, a Court, Tribunal or Authority cannot act. It is also
well settled that a Court or a Tribunal cannot wrongly assume existence of
jurisdictional fact and proceed to decide a matter. The underlying principle is
that by erroneously assuming existence of a jurisdictional fact, a subordinate
Court or an inferior Tribunal cannot confer upon itself jurisdiction which it otherwise
does not posses.

In Halsbury’s Laws of England, (4th Edn.), Vol.1, para 55, p.61; Reissue,
Vol.1(1), para 68, pp.114- 15, it has been stated:

“Where the jurisdiction of a tribunal is dependent on the
existence of a particular state of affairs, that state of affairs
may be described as preliminary to, or collateral to the merits
of the issue. If, at the inception of an inquiry by an inferior
tribunal, a challenge is made to its jurisdiction, the tribunal
has to make up its mind whether to act or not and can give
a ruling on the preliminary or collateral issue; but that ruling
is not conclusive.” .

The existence of a jurisdictional fact is thus a sine qua non or condition
precedent to the assumption of jurisdiction by a Court or Tribunal.
®
8. CIVIL PROCEDURE CODE, 1908 — Section 11
Res judicata — Ex parte decree — In absence of fraud or collusion, it

has a bindiing effect — An ex parte decree is good and effective as a
decree passed after contest.

Saroja v. Chinnusamy (dead) by LRs. and another

Judgment dated 24.08.2007 passed by the Supreme Court in Civil
Appeal No0.3907 of 2007, reported in (2007) 8 SCC 329

Held :

It is well settled that an ex parte decree is binding as a decree passed
ifter contest on the person against whom such an ex parte decree has been
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passed. It is equally well settled that an ex parte decree would be so treated
unless the party challenging the ex parte decree satisfies the court that such
an ex parte decree has been obtained by fraud. Such being the position, we are
unable to hold that Condition No. (iv) was not satisfied and accordingly it cannot
be held that the principle of res judicata would not apply in the present case.

In this connection, reference can be made to a decision of Madras High
Court in the case of Arukkani Ammal v. Guruswamy, (1987) 100 LW 707 which
was also relied on by the first appellate court. The Madras High Court in that
decision observed as follows:

“It is also difficult to appreciate the view taken by the District
Munsif that ex parte decree cannot be considered to be ‘full
decree on merits’. A decree which is passed ex parte is as
good and effective as a decree passed after contest. Before
the ex parte decree is passed, the court has to hold that the
averments in the plaint and the claim in the suit have been
proved. It is, therefore, difficult to endorse the observation
made by the Principal District Munsif that such a decree
cannot be considered to be a decree passed on merits. It is
undoubtedly a decree which is passed without contest; but it
is only after the merits of the claim of the plaintiff have been
proved to the satisfaction of the trial court, that an occasion
to pass an ex parte decree can arise.”

(Emphasis supplied)
We are in full agreement with this view of the Madras High Court holding
that a decree which is passed ex parte is as good and effective as a decree
passed after contest. A similar view has also been expressed by a Division
Bench of the Allahabad High Court in the case of Bramhanand Rai v. Dy. Director
of Consolidation, Ghazipur, AIR 1987 All 100........
L]

*9. CIVIL PROCEDURE CODE, 1908 — Section 11 & Order 7 Rule 11
Question of res judicata cannot be decided upon filing certified copy
of the judgment in the earlier suit alone - It has to be decided on the
basis of the pleadings in the former suit, the issues struck therein
and the decision in the suit.

Jantantra Griha Nirman Cooperative Society Ltd. v. State of M.P.
and others
Reported in 2007 (4) MPHT 353
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*10. CIVIL PROCEDURE CODE, 1908 - Sections 47 & 11
Principle of constructive res judicata - Applicability — Held, applicable
even in execution proceedings.
Lagan Jute Machineries Co. Ltd. v. Candlewood Holdings Ltd.
and others
Judgment dated 28.09.2007 passed by the Supreme Court in Civil
Appeal No. 5670 of 2000, reported in (2007) 8 SCC 487

*11. CIVIL PROCEDURE CODE, 1908 - Section 144
When suit for declaration and possession of the property has been
dismissed and during the pendency of suit possession was delivered
to receiver — The defendant in ordinary course would be entitled to
possession from the receiver — Refusal of restitution held improper.
Rajendra Singh (deceased by L.Rs.) & Ors. v. Prem Mai & Ors.
Reported in AIR 2007 SC 3057

®

12. CIVIL PROCEDURE CODE, 1908 — Order 7 Rule 7, Order 2 Rule 2 &
Order 20 Rule 12
Suit for possession and injunction — No claim was made for damages/
mesne profits — Neither Trial Court nor Appellate Court can grant such
relief under law of equity — Jurisdiction of equity cannot violate
express provision of law.
Shiv Kumar Sharma v. Santosh Kumari
Judgment dated 18.09.2007 passed by the Supreme Court in Civil
Appeal No. 4341 of 2007, reported in (2007) 8 SCC 600

Held :

In terms of Order Il Rule 2 of the Code, all the reliefs which could be claimed
in the suit should be prayed for. Order Il Rule 3 provides for joinder of causes of
action. Order Il Rule 4 is an exception thereto. For joining causes of action in
respect of matters covered by Clauses (a), (b) and (c) of Order Il Rule 4, no
leave of the court is required to be taken. Even without taking leave of the
court, a prayer in that behalf can be made. A suit for recovery of possession on
declaration of one’s title and/ or injunction and a suit for mesne profit or damages
may involve different cause of action. For a suit for possession, there may be
one cause of action; and for claiming a decree for mesne profit, there may be
another. In terms of Order Il Rule 4 of the Code, however, such causes of action
can be joined and therefor no leave of the court is required to be taken. If no
leave has been taken, a separate suit may or may not be maintainable but even
a suit wherefor a prayer for grant of damages by way of mesne profit or otherwise
is claimed, must be instituted within the prescribed period of limitation. Damages
cannot be granted without payment of court fee. In a case where damages are
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required to be calculated, a fixed court tee is to be paid but on the quantum
determined by the court and the balance court fee is to be paid when a final
decree is to be prepared.

If the respondent intended to claim damages and/ or mesne profit, in view
of Order Il Rule 2 of the Code itself, he could have done so, but he chase not to
do so. For one reason or the other, he, therefore, had full knowledge about his
right. Having omitted to make any claim for damages, in our opinion, the plaintiff
cannot be permitted to get the same indirectly.

A suit is ordinarily tried on the issues raised by parties. The plaintiff-
respondent did not ask for payment of any damages. No prayer for payment of
damages by way of mesne profit or otherwise was also made by the plaintiff. If
the plaintiff. If the plaintiff was to ask for a decree, he was required to pay
requisite court fees on the amount claimed. In such a situation, having regard
to Order 20 Rule- 12 of the Code, a preliminary decree was required to be passed.
A proceeding for determination of the actual damages was required to be gone
into.

In England, the court of equity exercises jurisdiction in equity. The courts
of India do not possess any such exclusive jurisdiction. The Courts in India
exercise jurisdiction both in equity as well as law but exercise of equity jurisdiction
is always subject to the provisions of law. If exercise of equity jurisdiction would
violate the express provisions contained in law, the same cannot be done. Equity
jurisdiction can be exercised only when no law operates in the field.

A court of law cannot exercise its discretionary jurisdiction dehors the
statutory law. Its discretion must be exercised in terms of the existing statute.

In Shamsu Suhara Beevi v. G. Alex and Anr, (2004) 8 SCC 569, this Court,
while dealing with a matter relating to grant of compensation by the High Court
under Section 21 of the Specific Relief Act in addition to the relief of specitic
performance in the absence of prayer made to that effect either in the plaint or
amending the same at any later stage of the proceedings to include the relief of
compensation in addition to the relief of specific performance, observed
(SCC p. 576, para 11):

“11. ... Grant of such a relief in the teeth of express
provisions of the statute to the contrary is not permissible.
On equitable consideration court cannot ignore or overlook
the provisions of the statute. Equity must yield to law.”

13. CIVIL PROCEDURE CODE, 1908 — Order 7 Rule 11
Civil Suit for compensation on ground of cruelty and torture under
law of torts filed by wife against her husband and his relatives -
Husband raised the objection as to mamtamablllty of the suit
contending that there is a special law available in the form of Hindu
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Marriage Act to cover the subject — Trial Court rejected the objection
holding suit as maintainable — Held, existence of Special Law in the
form of Hindu Marriage Act does not make such suit non maintainable.
Pawan Jain and others v. Sunita Jain

Reported in 2007 (4) MPHT 323

Held:

The petitioners have assailed legality, propriety and correction of the
impugned orders on various grounds. The first contention advanced by the
learned counsel for the petitioners is that the civil suit instituted by R is not
maintainable under Section 9 of the Code as there is a special law, in the form
of the Act, was operating to cover the field. According to him, learned Trial Judge
committed serious error of jurisdiction in holding that the suit was maintainable
under the uncodified law of torts. To buttress the contention, reliance has been
placed on the pronouncements of the Apex Court in Jitendra Nath Biswas v
Empire of India and Ceylone Tea Co., (1989) 3 SCC 582, Pushpagiri Math v.
Kopparaju Veerabhadra Rao, (1996) 9 SCC 202 and Dhruv Green Fields Ltd. v.
Hukam Singh and others, (2002) 6 SCC 416and decision of this Court in Sameeran
Roy v. Smt. Leena Roy, AIR 2001 MP 192.

In Jitendra Nath Biswas’s case (supra), observing that the relief was available
under the Industrial Disputes Act, 1947 only, the Supreme Court proceeded to
hold that the jurisdiction of Civil Court was impliedly barred whereas, in Pushpagiri
Math’s case (supra), jurisdiction of Civil Court to declare title of the Inam. Land
was held to be excluded by necessary implication due to operation of the Local
Act whereby the pre-existing right or interest held by the inamdar or the institution
stood extinguished. Although, a similar view was taken in Dhruv Green Field’s
case (supra), yet, it was also explained that the bar against jurisdiction of Civil
Court cannot be inferred unless an alternative remedy is provided by the special
statute excluding such jurisdiction. However, the Marriage Law applicable to
R and P1 has no impact on the rights and liabilities of either of them in respect
of any tort committed by him against her or by her against him. For this, reference
may be made to the following excerpts available at Pages 35 and 36 of Ratanlal
and Dharamlal’s Law of Torts 25th Edition, 2006, revitalized by Mr. Justice G.P.
Singh, formerly a Chief Justice of this Court:—

“Marital status of Hindus, Buddhists, Sikhs, Jains and
Muslims in India is governed by their personal laws not by
the common law. Marriage under these personal laws does
not affect the capacity of the parties for suing or for being
sued nor does it confer any protection to any of the spouses
for any tortuous act committed by one against the other”

Further, as pointed out in Sameeran Roy’s case (supra), a counter claim
for damages for a tort (declaration in that case) is not maintainable under
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Sections 23-A and 21 of the Act. As such, in the light of the observation made
in Dhruv Green Field's case (supra), the Civil Court has jurisdiction to entertain
a claim made by any of the parties to a Hindu Marriage for any tortuous act
committed by the other party against her/him as no efficacious alternative
remedy is available under the Act. Moreover, such a claim is not expressly barred
under the Act. This apart, as explained by the learned author, the action for
damages under the uncodified law of tort, by each one of the spouses against
the other, is maintainable.

In this view of the mafter, the objection raised to maintainability of the suit
was rightly rejected by the learned Trial Judge as misconceived.

*14. CIVIL PROCEDURE CODE, 1908 - Order 7 Rule 11
Rejection of plaint under O. 7 R. 11 of the Code, scope of — When
plaint is sought to be rejected on grounds requiring evidence, it
cannot be rejected at initial stage. ‘
Union Bank of India v. Ravindra Phanse and others
Reported in 2007 (4) MPLJ 492

o

*15. CIVIL PROCEDURE CODE, 1908 — Order 9 Rule 6 (c)
Substituted service of summons by affixture — Such service was made
on the very day of hearing — Held, summons were not duly served
and further that it was not possible for the person to come and defend
the case in the Court on the same day — Court was bound to postpone
the hearing of suit to a future date and to give notice of such adjourned
date to the defendant. _
Smt. Shardha v. Nafeesa Begum
Reported in 2007 (4) MPHT 405

|

*16. CIVIL PROCEDURE CODE, 1908 ~ Order 13 Rule 2
Permission to file additional documents — Courts are required to adopt
liberal approach in allowing to file documents dutring trial.
Suresh Patel and another v. Antarsingh Patel and others
Reported in 2007 (4) MPLJ 384

17. CIVIL PROCEDUE CODE, 1908 - Order 22 Rule 4 (2) & Order 1 Rule 10
Legal representatives of defendant may file additional written
statement in case of specific performance of contract if they are co-
owners of the property in dispute.

Sumtibai & Ors. v. Paras Finance Co. Regd. Partnership Firm
Reported in AIR 2007 SC 3166
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Held:

In the instant case the appellant filed suit for specific performance against
‘K’. During the pendency of suit ‘K’ died and his wife, sons etc. applied to be
brought on record as legal representatives. After they were impleaded they
filed an application u/O. 22 R. 4(2) read with O.1 R.10 CPC praying inter alia,
that they should be permitted to filed additional written statement and also be
allowed to take such pleas which are available to them. In the registered sale
deed regarding the shop in dispute the sale shown in favour of ‘K’ and his sons.
Hence, the registered sale deed itself shows that the purchaser was not ‘K’ but
also his sons as co-owners. Hence, prima facie, the sons of ‘K’ are also co-
owners of property in dispute. It cannot be said that they have no semblance of
title and are mere busybodies or interlopers. Therefore, the legal representatives
of ‘K’ have a right to take defence by way of filing an additional written statement
and adduce evidence in the suit. The order rejecting their applications to file an
additional written statement would be liable to be set aside. Also merely because
some applications have been rejected earlier it does not mean that the legal
representatives of ‘K’ should not be allowed to file an additional written statement.

It cannot be laid down as an absolute proposition that whenever a suit for
specific performance is filed by A against B, a third party C can never be
impleaded in that suit. If C can show a fair semblance of title or interest he can
certainly file an application for impleadment. To take a contrary view would lead
to multiplicity of proceedings because then C will have to wait until a decree is
passed against B, and then file a suit for cancellation of -the decree on the
ground that A had no title in the property in dispute. Clearly, such a view cannot
be countenanced.

18. CIVIL PROCEDURE CODE, 1908 — Order 23 Rule 3-A
The bar contained in Rule 3-A will not come in the way of the High
Court examining validity of compromise decree under Article 226 of
the Constitution of India when fraud or collision is alleged.
The properties of deities, temples and Devaswom Boards or any
religious and charitable institutions are to be protected by the person
entrusted with the duty of managing and safeguarding the properties
- Similarly, it is also the duty of Courts to protect and safeguard the
properties from wrongful claims or misappropriations.
A.A. Gopalakrishnan v. Cochin Devaswom Board & Ors
Reported in AIR 2007 SC 3162

Held:

It is further submitted that a decree having been made in terms of the
compromise and such decree having attained finality, it cannot be questioned,
interfered or set aisde at the instance of a third party in a writ proceeding.

JOTI JOURNAL - FEBRUARY 2008- PART Il 12



Order 23 Rule 3 of CPC deals with compromise of suits. Rule 3-A provides that
no suit shall lie to set aside a decree on the ground that the compromise on
which the decree is based was not lawful. We are of the considered view that
the bar contained in Rule 3A will not come in the way of the High Court examining
the validity of a compromise decree, when allegations of fraud/collusion are
made against a statutory authority which entered into such compromise. While,
it is true that decrees of civil courts which have attained finality should not be
interfered lightly, challenge to such compromise decrees by an aggrieved
devotee, who was not a party to the suit, cannot be rejected, where fraud/
collusion on the part of officers of a Statutory Board is made out.

The properties -of deities, temples and Devaswom Boards, require to be
protected and safeguarded by their Trustees/Archaks/Sebits/employees. Instances
are many where persons entrusted with the duty of managing and safeguarding
the properties of temples, deities and Devaswom Boards have usurped and
misappropriated such properties by setting up false claims of ownership or tenancy
or adverse possession. This is possible only when the passive or active collusion of
the concerned authorities. Such acts of ‘fences eating the crops’ should be deal
with sternly. The Government, members or trustees of Boards/Trusts, and devotees
should be vigilant to prevent any such usurpation or encroachment. It is also the
duty of Courts to protect and safeguard the properties of religious and charitable
institutions from wrongful claims or misappropriation.

19. CIVIL PROCEDURE CODE, 1908 — Order 33 Rule 11 & Order 44 Rule 2
Suit or appeal filed by indigent person - Liability to pay court fees is
merely deferred.

Suit or appeal is dismissed on merits — Liability to pay court fees
does not end in such case.

Circumstances specified in Rule 11 are distinct and different.

R.V. Dev alias R. Vasudevan Nair v. Chief Secretary, Govt. of
Kerala & Ors.

Reported in AIR 2007 SC 2698

Held:

Learned counsel appearing on behalf of the appellant in support of this
appeal submitted that Order 33 Rule 11 of the Code of Civil Procedure will have
no application unless the conditions precedent laid down therefore are satisfied.
It was urged that a person despite dismissal of a suit and an appeal filed by him
in forma pauperis may continue to be an indigent person and the Scheme of the
Act will be effected if a direction is issued to recover the amount of court fee
from him,

Order XXXIiI of the Code of Civil Procedure deals with suits by indigent
persons whereas Order XLVI thereof deals with appeals by indigent persons.
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When an application is filed by a person said to be indigent, certain factors for
considering as to whether he is so within the meaning of the said provision is
required to be taken into consideration therefore. A person who is permitted to
sue as an indigent person is liable to pay the court fee which would have been
paid by him if he was not permitted to sue in that capacity, if he fails in the suit
of the trial or even without trial. Payment of court fee as the Scheme suggests is
merely deferred. It is not altogether wiped off. Order XXXl Rule 10 of the Code
of Civil Procedure provides for the consequences in regard to the calculation of
the amount of court fee as a first charge on the subject-matter of the suit.

For calculation of court fee, there does not exist any distinction between a
situation attracting Rule 10 on the one hand and Rule 11 on the other. The court
fee is to be calculated on the amount claimed and not on the amount decreed.
For the said purpose, what is relevant is the final decision taken by the court in
this behalf. Rule 11 directing the pauper plaintiff to pay the court fee can be
made in the four different situations:

(i) When the plaintiff failed in the suit.
(ii) Where the plaintiff is dispaupered.
(iiiy Where the suit is withdrawn.

(iv) Where the suit is dismissed under the circumstances specified in
clause (a) or clause (b)

When, therfor, the plaintiff fails in the suit or plaintiff is dispaupered, the
same has nothing to do with dismissal of the suit under the circumstances
specified in clauses (a) and (b)

Submission of learned counsel for the appellant that clauses (a) and (b)
would attract all the four situations contemplated by Order XXXIil Rule 11 in our
opinion is misconceived. Clauses (a) and (b) would be attracted only when the suit
is inter alia dismissed by reason of the contingencies contained in clauses (a) and
(b). Clauses (a) and (b) will have no bearing and/or relevance, when a suit is
dismissed on merit or when the plaintiff is dispaupered.

For the purpose of the construction of the aforementioned provisions, it is
necessary to give effect to all the conditions mentioned therein. As in three out
of the four contingencies in the Rule, the order has to be passed when the suit
comes to an end, it will be a fair construction to hold that clauses (a) and (b)
refer to the fourth condition. We fail to see as to how the same can be held to be
attracted even in the former case. Each situation as referred to hereinbefore is
distinct and different. The word “or” is disjunctive and thus must be given effect
to independent of the other cases.
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20. CIVIL PROCEDURE CODE, 1908 — Order 41 Rule 19 & Order 22
Rules 5 & 4
Notice on certain respondents not being re-served properly due to
default of appellant — Appeal became abated against two respondents
- On application made in that behalf abatement against only one
respondent allowed and against other one rejected — Held, High Court
is not justified in refusing to restore appeal as a whole.
Ramdas Shivram Sattur v. Rameshchandra Popatlal Shah and
others :
Judgment dated 20.08.2007 passed by the Supreme Court in Civil
Appeal No.3807 of 2007, reported in (2007) 8 SCC 400

Held :

The approach to be adopted when dealing with a situation relating to
abatement has been dealt with by this Court in several cases.

In Ram Sakal Singh v. Monako Devi, (1997) 5 SCC 192 it was observed as
follows: (SCC pp. 200-01, para 13)

“13. Shri Ranjit Kumar, obviousiy due to mistaken
perception of the procedural part, has, instead of seeking
transposition of the legal representatives to represent the
estate of the deceased Respondents 8 to 15, sought
deletion of the names of the deceased. Without there being
already on record some persons eligible and entitled in law
to represent the estate of the deceased, the deceased
defendants/respondents were deleted. The consequence
of deletion is that the decree of the courts below as against
the deceased becomes final. If the decree is inseparable
and the rights of the parties are indivisible between the
contesting parties and the deceased, the consequence
would be that the suit/appeal stands abated as a whole.
But if one of the respondent/respondents or defendant/
defendants is already on record, what needs to be done is
an intimation to the court by filing ‘a formal application or
memo to transpose the existing defendant/defendants or
respondent/respondents as legal representatives of the
deceased defendant/defendants or respondent
respondents. In view of the mistake committed by the
counsel, the court has to consider the effect. thereof. On
the facts, we think that cause of justice would get advanced
if the misconception as to the procedure on the part of the
counsel is condoned and if Respondents 8 and 15 instead
of being deleted Respondents 9 and 10 are substituted and
transposed as the legal representative of the deceased
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Respondent 8 and Respondent 16 is transposed as legal
representative of Respondent 15.

In Mithailal Dalsangar Singh and Ors. v. Annabi Devram Kini, (2003) 10 SCC
691, inter alia, it was observed as follows: (SCC pp. 696-97, paras 8-10)

“8. Inasmuch as the abatement results in denial of hearing
on the merits of the case, the provision of abatement has to
be construed strictly. On the other hand, the prayer for setting
aside an abatement and the dismissal consequent upon an
abatement, have to be considered liberally. A simple prayer
for bringing the legal representatives on record without
specifically praying for setting aside of an abatement may in
substance be construed as a prayer for setting aside the
abatement. So also a prayer for setting aside abatement as
regards one of the plaintiffs can be construed as a prayer for
setting aside the abatement of the suit in its entirety.”
Abatement of suit for failure to move an application for
bringing the legal representatives on record within the
prescribed period of limitation is automatic and a specific order
dismissing the suit as abated is not called for. Once the suit
has abated as a matter of law, though there may not have
been passed on record a specific order dismissing the suit as
abated, yet the legal representatives proposing to be brought
on record or any other applicant proposing to bring the legal
representatives of the deceased party on record would seek
the setting aside of an abatement. A prayer for bringing the
legal representatives on record, if allowed, would have the
effect of setting aside the abatement as the relief of setting
aside abatement though not asked for in so many words is in
effect being actually asked for and is necessarily .implied. Too
technical or pedantic an approach in such cases is not called
for, .

9. The courts have to adopt a justice-oriented approach
dictated by the uppermost consideration that ordinarily a
litigant ought not to be denied an opportunity of having a lis
determined on merits unless he has, by gross negligence,
deliberate inaction or something akin to misconduct,
disentitled himself from seeking the indulgence of the court.
The opinion of the trial Judge allowing a prayer for setting
aside abatement and his finding on the question of availability
of ‘sufficient cause’ within the meaning of Sub-rule (2) of Rule
9 of Order 22 and of Section 5 of the Limitation Act, 1963
deserves to be given weight, and once arrived at would not
normally be interfered with by superior jurisdiction.

JOTI JOURNAL - FEBRUARY 2008- PART II 16



10. .In the present case, the learned trial Judge found
sufficient cause for condonation of delay in moving the
application and such finding having been reasonably arrived
at and based on the material available, was not open for
interference by the Division Bench. In fact, the Division
Bench has not even reversed that finding; rather the Division
Bench has proceeded on the reasoning that the suit filed
by three plaintiffs having abated in its entirety by reason of
the death of one of the plaintiffs, and then the fact that no
prayer was made by the two surviving plaintiffs as also by
the legal representatives of the deceased plaintiff for setting
aside of the abatement in its entirety, the suit could not
have been revived. In our opinion, such an approach
adopted by the Division Bench verges on too fine a
technicality and results in injustice being done. There was
no order in writing passed by the court dismissing the entire
suit as having abated. The suit has been treated by the
Division Bench to have abated in its entirety by operation
of law. For a period of ninety days from the date of death of
any party the suit remains in a state of suspended animation.
And then it abates. The converse would also logically follow.
Once the prayer made by the legal representatives of the
deceased plaintiff for setting aside the abatement as regards
the deceased plaintiff was allowed, and the legal
representatives of the deceased plaintiff came on record,
the constitution of the suit was rendered good; it revived
and the abatement of the suit would be deemed to have
been set aside in its entirely even though there was no
specific prayer made and no specific order of the court
passed in that behaif”
o

*21. COMMISSIONER OF OATH RULES, 1976 ~ Rule 2(b)
HIGH COURT RULES AND ORDERS - Rule 1 of Chapter Il
OATHS ACT, 1969 - Section 3
CIVIL PROCEDURE CODE, 1908 —- Section 139
CRIMINAL PROCEDURE CODE, 1974 ~ Section 297
Oath Commissioner ~Whether Oath Commissioner entitied to administer
oath and solemn affirmation for the purpose of proceeding in High
Court? Oath Commissioner is created under Oaths Act — They can
administer oath for filing in judicial proceedings only if they are
empowered in this behalf by High Court — High Court has not empowered
any person to administer oath for filing affidavits for proceeding before
High Court ~ Rule 2(b) of Rules, 1976 defines Court as only Civil Court
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under superintendence of High Court ~ Oath Commissioner not entitled
to administer oath and receive solemn affirmation under Rules, 1976
for the purpose of proceeding in High Court.
Smt. Manju v. Ghanshyam ‘
Reported in I.L.R. (2007) M.P. 1793

22. CONSTITUTION OF INDIA - Articles 16 & 39 :
Reservation for handicapped persons comes within purview of Clause
(1) of Art. 16 of the Constitution and it is horizontal reservation.
Further,_reservation on the basis of caste, creed, religion is not the
mandate of the Constitutional policy.
The rule that reservation must not exceed 50% does not apply to
reservation for handicapped and women.
Mahesh Gupta & Ors. v. Yashwant Kumar Ahirwar & Ors.
Reported in AIR 2007 SC 3136

Held:

The State in terms of Article 16 of the Constitution of India may make two
types of reservations vertical and horizontal. Article 16(4) provides for vertical
reservation; whereas Clause (1) of Article 16 provides for horizontal reservation.

The State adopted a policy decision for filling up the reserved posts for
handicapped persons. A special drive was to be launched therefor. The circular
letter was issued only for the said purpose. A bare perusal of the said circular letter
dated 29.03.1993 would clearly show that the State had made 3% reservation for
blinds and 2% for other physically handicapped persons. Such a reservation falling
within Clause (1) of Article 16 of the Constitution has nothing to do with the object
and purport sought to be achieved by reason of Clause (4) thereof.

Disability has drawn the attention of the worldwide community. India is a
signatory to various International Treaties and Conventions. The State, therefore,
took a policy decision to have horizontal reservation with a view to fulfil its
constitutional object as also its commitment to the international community. A
disabled is a disabled. The question of making any further reservation on the
basis of caste, creed or religion ordinarily may not arise. They constitute a special
class. The advertisement, however, failed to mention in regard to the reservation
for handicapped persons at the outset, but, as noticed hereinbefore, the vacant
posts were required to be filled up for two categories of candidates; one for
Scheduled Castes and Scheduled Tribe candidates and other for handicapped
candidates. Handicapped candidates have not been further classified as
belonging to Scheduled Castes, Scheduled Tribes and general category
candidates. It is a travesty of justice that despite the State clarified its own position
in its order dated 01.01.2004 and stated that the posts were vacant under the
handicapped quota but it completely turned turtle and took a diagonally opposite
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stand when a contempt petition was filed. In its reply in the said proceedings,
reference was made to the aforementioned order dated 01.01.2004 but within
a short time, viz., on 04.02.2004 it opined on a presumption that as the word
“handicapped” was not mentioned in the heading of advertisement they were
meant only for Scheduled Caste and Scheduled Tribe candidates. Rule of
Executive Construction was given a complete go bye. Reasonableness and
fairness which is the hallmark of Article 14 of the Constitution of India was
completely lost sight of. The officers of the State behaved strangely. It
prevaricated its stand only because a contempt proceeding was initiated. If the
State was eager to accommodate the writ petitioner respondent, it could have
done so. It did not take any measure in that behalf. It chose to terminate the
services of some of the employees who had already been appointed. Such a
course could not have been taken either in law or in equity. The State is expected
to have a constitutional vision. It must give effect to the constitutional mandate.
Any act done by it should be considered to have been effected in the light of the
provisions contained in Part IV of the Constitution of India. The State in terms of
the provisions contained in Part IV should have given effect to the principles
embodied in Article 39 of the Constitution of India. Whereas a reasonable
reservation within the meaning of Article 16 of the Constitution of India should
not ordinarily exist, 50%, as has been held by this Court in Indra Sawhney v.
Union of India, AIR 1993 SC 477, reservation for women or handicapped persons
would not come within the purview thereof.

Furthermore, when the decision was taken, the Persons with Disabilities
(Equal Opportunities, Protection of Rights and Full Participation) Act, 1995 (for
short “the 1995 Act”) had come into force. In terms of the 1995 Act, the States
were obligated to make reservations for handicapped persons. The State
completely lost sight of its commitment both under its own policy decision as
also the statutory provision.

*23. CONSTITUTION OF INDIA - Articles 19 (1) (a) & (b)

CRIMINAL PROCEDURE CODE, 1973 - Section 151
(i) Protection of certain rights regarding freedom of speech etc. -
Petitioners and other agitators were exercising their fundamental
right to freedom of speech and expression and to assemble
peacefully and without arms - They were shouting slogans
demanding land for land and demanding other rehabilitation
measures — Nothing in their conduct to show that they had
design to commit cognizable offence — They have not done
anything giving apprehension that they will disturb public
tranquility, public peace or public order - Insistence by S.D.M.
to execute personal bonds under section 107 of Cr.P.C. and on
refusal sending them to jail was in gross violation of their
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fundamental rights - Payment of compensation is one of the
way to prevent violation of fundamental right under Article 21
of Constitution by the authorities — State to pay Rs. 10,000 each
to petitioner and those who were arrested and detained in jail -
Petition allowed.

(ii) Arrest to prevent commission of cognizable offence — Before
resorting to Section 151 of Cr.P.C., it must appear to police officer
that person who is sought to be arrested is designing to commit
cognizable offence and commission of that cannot be prevented
except by such arrest

Medha Patkar v. State of M.P.

Reported in I.L.R. (2007) M.P. 1618

24. CONSTITUTION OF INDIA - Article 226 :
Examination by educational body — Normally, no direction should be
given to produce answer papers for inspection by examinee.

The Secretary, West Bengal Council of Higher Secondary

Education v. Aryan Das & Ors.
Reported in AIR 2007 SC 3098

Held:

The permissibility of re-assessment in the absence of statutory provision
has been dealt with by this Court in several cases. The first of such cases is
Maharashtra State Board of Secondary and Higher Secondary Education and
Anr. v. Paritosh Bhupeshkumar Sheth and Ors. reported in (1984) 4 SCC 27. It
was observed in the said case that finality has to be the result of public
examination and, in the absence of statutory provision, Court cannot direct re-
assessment/re-examination of answer scripts.

The courts normally should not direct the production of answer scripts.to
be inspected by the writ petitioners unless a case is made out to show that
either some question has not been evaluated or that the evaluation has been
done contrary to the norms fixed by the examining body. For example, in certain
cases examining body can provide model answers to the questions. In such
cases the examinees satisfy the court that model answer is different from what
has been adopted by the Board. Then only the court can ask the production of
answer scripts to allow inspection of the answer scripts by the examinee. In
Kanpur University and Ors. v. Samir Gupta and Ors., AIR 1983 SC 1230 it was
held as follows:-

“16. Shri Kacker, who appears on behalf of the University,
contended that no challenge should be allowed to be made
to the correctness of a key answer unless, on the face of it,
it is wrong. We agree that the key answer should be
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assumed to be correct unless it is proved to be wrong and
that it would not be held to be wrong by an inferential
process of reasoning or by a process of rationalization. It
must be clearly demonstrated to be wrong, that is to say, it
must be such as no reasonable body of men well versed in
the particular subject would regard as correct. The
contention of the University is falsified in this case by a
large number of acknowledged text-books, which are
commonly read by students in U.P. Those text books leave
no room for doubt that the answer given by the students is
correct and the key answer is incorrect.

17. Students who have passed their Intermediate Board
Examination are eligible to appear for the entrance Test for
admission to the Medical Colleges in U.P. Certain books
are prescribed for the Intermediate Board Examination and
such knowledge of the subjects as the students have is
derived from what is contained in those text-books. Those
text books support the case of the students fully. If this
were a case of doubt, we would have unquestionably
preferred the key answer. But if the matter is beyond the
realm of doubt, it would be unfair to penalize the students
for not giving an answer which accords with the key answer,
that is to say, with an answer which is demonstrated to be
wrong”.

Same would be a rarity and it can only be done in exceptional cases. The
principles set out in Maharashtra Board’ case (supra) has been followed subsequently
in Pramod Kumar Srivastava v. Chairman Bihar Public Service Commission, Patna
and Ors. (2004) 6 SCC 714, Board of Secondary Education v. Pravas Ranjan Panda
and Anr., (2004) 13 SCC 714 and President, Board of Secondary Education, Orissa
and Anr. v. D. Suvankar and Anr. (2007) 1 SCC 603.

In view of the settled posmon in law, the orders of learned Single Judge
and the Division Bench cannot be sustained and stand quashed.

25. CONSUMER PROTECTION ACT, 1986 — Section 2 (1) (g)

MOTOR VEHICLES ACT, 1988 - Sections 147 & 149

Vehicle in question was insured - Licence held by the driver was
fake but subsequently it was renewed ~ Insurance Company refused
to indemnify the owner of the vehicle in regard to loss sustained by
the vehicle ~ Owner filed complaint of deficiency of service on the
ground of non-payment of damage before the Consumer Forum -
Held, licence is fake so Insurance Company is not liable to pay
damages of vehicle — In own damage case, principle laid down in
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Swaran Singh’s case, (2004) 3 SCC 297 not applicable.
United India Insurance Co. Ltd. v. Davinder Singh
Judgment dated 12.10.2007 passed by the Supreme Court in Civil
Appeal No. 4883 of 2007, reported in (2007) 8 SCC 698

Held :

The Motor Vehicles Act, 1988 (“the Act”) was enacted to meet the social
obligation in regard to a third party as a result whereof taking a cover of insurance
is mandatory. In terms of Sections 147 and 149 of the Act, however, taking of an
insurance policy in relation to damages which may be suffered by the owner of
the vehicle is not compulsorily insurable. It is, thus, axiomatic that whereas an
insurance company may be held to be liable to indemnify the owner for the
purpose of meeting the object and purport of the provisions of the Act, the
same may not be necessary in a case where an insurance company may refuse
to compensate the owner of the vehicle towards his own loss. A distinction must
be borne in mind as regards the statutory liability of the insurer vis-a-vis the
purport and object sought to be achieved by a beneficient legislation before a
forum constituted under the Act and enforcement of a contract qua contract
before a Consumer Forum.

The decision in Swaran Singh case, (2004) 3 SCC 297, has no application to
own damage cases. Once the licence is found to be fake the renewal cannot
take away the effect of fake licence. Hence, the forums below committed an
error in holding the appellant liable to indemnify the owner of the vehicle in
regard to losses sustained by him. For the reasons aforementioned, the
impugned judgment cannot be sustained which is set aside accordingly.

Different considerations would arise in a case of this nature, as the Consumer
Forum established under the Consumer Protection Act, 1986 was concerned only
with a question as to whether there was deficiency of service on the part of the
appellant or not. A right on the part of the insurance company not to pay the amount
of insurance would depend upon the facts and circumstance of each case. It in
certain situations it may be bound to pay the claim made by the third party; if the
same is filed before a forum created under the Motor Vehicles Act. But defence
may be held to be justified before a different forum where the question raised is
required to be considered in a different manner.

*26. CONTRACT ACT, 1872 - Section 23
CIVIL PROCEDURE CODE, 1908 - Section 20 (3), Order VIl Rule 11
Exclusion of jurisdiction of Court — Respondent submitting tender
for supply of goods ~ Clause 9 of tender containing the term ‘All
disputes’ shall be subject to Satna Court — Dispute arose in respect
of supply of goods ~ Civil Suit filed at Jabalpur - Jurisdiction of
Court at Jabalpur challenged - Held, part of cause of action also arose
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*27.

within territorial jurisdiction of Court at Jabalpur - No clause regarding
excluding jurisdiction of Court at Jabalpur and vesting exclusive
jurisdiction to Satna Court ~ Plaintiff had not agreed to give exclusive
jurisdiction to Civil Court at Satna - Plaintiff entitled to file suit in
the Court at Jabalpur - Revision dismissed.

Registrar, Mahatma Gandhi, Chitrakoot, Gramodaya
Vishwavidyalaya, Chitrakoot, Distt. Satna v. M.C. Modi &
Company, Jabalpur '
Reported in I.L.R. (2007) M.P. 1815

COOPERATIVE SOCIETIES ACT, 1960 (M.P.) — Sections 41-A(5), 64 & 82
COOPERATIVE SOCIETIES RULES, (M.P.) -~ Rule 66(2)(h)

LAND REVENUE CODE, 1961 (M.P.) — Section 165

Bar of jurisdiction of Court — Auction of land by Bank for recovery of
loan amount challenged being void under Rule 66 (2)(h) of Rules -
Land could not have been auctioned as plaintiff is member of
aboriginal tribe —Application under Order VIl Rule 11 C.P.C. for
dismissal of suit as barred filed by applicant — Suit dismissed by
Trial Court as not maintainable, however, it was remanded back by

- +Appellate Court holding that it involves disputed question of facts -

28.

Held, Facts averred in plaint were disputed - If plaint averments are
accepted as true, suit could not have been dismissed on preliminary
ground — As preliminary issue requires evidence to be recorded it
cannot be said that suit was not maintainable — Appeal dismissed.
Narayan Singh v. Surat Singh :

Reported in I.L.R. (2007) M.P. 1775

]
CRIMINAL PROCEDURE CODE, 1973 ~ Section 24
Appointment of Government Pleader — The names of candidates
called from the Bar Association and forwarded by District Judge is
not 'consultation’ within the meaning of S. 24 — Formation of opinion
must be shown.

Badri Vishal Gupta v. State of M.P. and Ors.
Reported in 2007 Cr.L.J. 4421 (MP)

Held:
The term 'consultation’ used in Section 24 of the Cr. P. C. cannot be equated

with consultation of high constitutional functionaries but indubitably signification
of the said term cannot be marginalised. The term ‘consultation' has to be
understood in the context in which it is used. The consultation with the District
Judge, as has been held by the Apex Court, is based on certain acceptable
norms. The District Judge has to form an opinion with regard to merits,
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competence and capability of the concerned lawyers. It must be reflected in the
consultative process. In the case at hand, the District Magistrate sent a letter
and the District Judge in his turn called for certain names from the Bar Association
Begumganj. The letter of the District Judge shows that he has sent the names
as has been sent by the Bar Association. The letter is absolutely silent with
regard to the formation of opinion. The material must show that there has been
consultation. Learned.single Judge has drawn an inference that a presumption
may be drawn that the Collector had consulted with the District Judge and
recommended the names. What has come on record is that the Collector had
sent a letter and the District Judge called for the names from the Bar Association
and forwarded the names. His opinion, as is perceptible, is absent. A presumption
in this regard, as we are disposed to think, cannot be drawn. Mechanically
forwarding the names cannot tantamount to consultation. It cannot be said that
the District Judge had expressed the opinion with regard to merits of the counsel.
A list submitted by the Bar Association sent mechanically by the District Judge
cannot be evidenced as application of mind. Therefore, we are of the considered
opinion the mandatory provisions as engrafted under Section 24 of the Cr. P. C.
has not been complied with.

29. CRIMINAL PROCEDURE CODE, 1973 - Sections 167, 173, 309
Right to bail u/s 167 (2) proviso ~ Effect of filing of chargesheet while
accused was absconding - Effect of taking cognizance on
chargesheet — Effect of pendency of further investigation u/s 173 (8)
- Chargesheet, meaning of - Law does not require that filing of
chargsheet must await arrest of the accused.
Dinesh Dalmia v. CBI
Judgment dated 18.09.2007 passed by the Supreme Court in Criminal
Appeal No. 1249 of 2007, reported in (2007) 8 SCC 770

Held :

A charge sheet is a final report within the meaning of sub-section (2) of
Section 173 of the Code. It is filed so as to enable the court concerned to apply
its mind as to whether cognizance of the offence thereupon should be taken or
not. The report is ordinarily filed in the form prescribed therefor. One of the
requirements for submission of a police report is whether any offence appears
to have been committed and, if so, by whom. In some cases, the accused having
not been arrested, the investigation against him may not be complete. There
may not be sufficient material for arriving at a decision that the absconding
accused is also a person by whom the offence appears to have been committed.
If the investigating officer finds sufficient evidence even against such an accused
who had been absconding, in our opinion, law does not require that filing of the
charge sheet must await the arrest of the accused.

Indisputably, the power of the investigating officer to make a prayer for
making further investigation in terms of sub-section (8) of Section 173 is not
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taken away only because a charge sheet under sub-section (2) thereof has
been filed. A further investigation is permissible even if order of cognizance of
offence has been taken by the Magistrate.

. We may notice that a Constitution Bench of this Court in K. Veeraswami v.
Union of India, (1991) 3 SCC 655 stated the law in the following terms:

“76. ...... As observed by this Court in Satya Narain Musadi
v. State of Bihar, (1980) 3 SCC 152 that the statutory
requirement of the report under Section 173(2) would be
complied with if the various details prescribed therein are
included in the report. This report is an intimation to the
magistrate that upon investigation into a cognizable offence
the investigating officer has been able to procure sufficient
evidence for the Court to inquire into the offence and the
necessary information is being sent to the Court. In fact,
the report under Section 173(2) purports to be an opinion
of the investigating officer that as far as he is concerned
he has been able to procure sufficient material for the trial
of the accused by the Court. The report is complete if it is
accompanied with all the documents and statements of
witnesses as required by Section 175(5). Nothing more
need be stated in the report of the Investigating Officer. It
is also not necessary that all the details of the offence must
be stated. The details of the offence are required to be
proved to bring home the guilt to the accused at a later
stage i.e. in the course of the trial of the case by adducing
acceptable evidence”

it is true that ordinarily all documents accompany the charge sheet. But, in
this case, some documents could not be filed which were not in the possession of
the CBI and the same were with the GEQD. As indicated hereinbefore, the said
documents are said to have been filed on 20.01.2006 whereas the appellant was
arrested on 12.02.2006. Appellant does not contend that he has been prejudiced
by not filing of such documents with the charge sheet. No such-plea in fact had
been taken. Even if ali. the documents had not been filed, by reason thereof
submission of charge sheet itself does not become vitiated in law. The charge
sheet has been acted upon as an order of cognizance had been passed on the
basis thereof. Appellant has not questioned the said order taking cognizance of
the offence. Validity of the said charge sheet is also not in question.

......... Remand of an accused is contemplated by the Parliament at two stages;
pre-cognizance and post-cognizance. Even in the same case depending upon the
nature of charge sheet filed by the investigating officer in terms of Section 173 of
the Code, a cognizance may be taken as against the person against whom an
offence is said to have been made out and against whom no such offence has
been made out even when investigation is pending. So long a charge sheet is not
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filed within the meaning of sub-section (2) of Section 173 of the Code, investigation
remains pending. It, however, does not preclude an investigating officer, as noticed
hereinbefore, to carry on further investigation despite filing of a police report, in
terms of sub-section (8) of Section 173 of the Code.

Itis a well-settled principle of interpretation of statute that it is to be read in its
entirety. Construction of a statute should be made in a manner as to give effect to
all the provisions thereof. Remand of an accused contemplated by Parliament at
two stages; pre-cognizance and post-cognizance. Even in the same case, depending
upon the nature of charge-sheet filed by the investigating officer in terms of Section
173 of the Code, a cognizance may be taken as against the person against whom
an offence, is said to have been made out and against whom no such offence has
been made out even when investigation is pending. So long as charge-sheet is not
filed within the meaning of sub-section (2) of Section 173 of the Code, investigation
remains pending. It however, does not preclude an investigating officer, as noticed
hereinbefore, to carry on further investigation despite filing of a police report, in
terms of sub-section (8) of Section 173 of the Code.

&

*30. CRIMINAL PROCEDURE CODE, 1973 - Section 174
Non-mention of minute details in inquest report, effect of — Held, the
purpose of holding an inquest is limited to ascertain as to whether a
person has committed suicide or has been killed by another or by an
animal etc. — Mentioning of the names of assailant (s), use of
weapons, name of eye witnesses and details as to how the deceased
was assaulted are not at all relevant in inquest proceedings.
Kumersingh and others v. State of Madhya Pradesh
Reported in 2007 (4) MPHT 585
' @

*31. CRIMINAL PROCEDURE CODE, 1973 — Section 197
CO-OPERATIVE SOCIETIES ACT, 1961 (M.P.) — Section 87
INDIAN PENAL CODE, 1860 — Sections 420, 467, 468, 471 & 120-B
Manager of District Co-operative Bank Ltd. prosecuted for offences
u/ss 420, 467, 468, 471 and 120-B - Being a public servant, accused
claimed protection available u/s 197 of Cr.P.C. — Held, for seeking
protection u/s 197 Cr.P.C., accused should be a public servant, not
removable from his office save by or with the sanction of the
Government — Further held, though S.87 of the M.P. Co-operative
Societies Act qualifies the petitioner as a public servant, but he is
not such public servant who is not removable from his office save
by or with the sanction of the Government, therefore, sanction for
prosecution u/s 197 of Cr.P.C. is not required.
J.B. Sharma v. State of M.P.
Reported in 2007 (4) MPLJ 331

o
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32. CRIMINAL PROCEDURE CODE, 1973 — Section 319

Summoning of additional accused - Statement of witness to
Investigation Officer u/s 161 CrPC - Cannot be relied upon in recording
finding whether any person being the accused could be tried together
with the accused — Power under S. 319 is discretionary - If evidence
tendered shows that any person not being the accused has committed
any offence, he may be summoned though not have been
chargesheeted by Investigating Officer or may have been discharged.
Rajindra Singh v. State of U.P. & Anr.

Reported in 2007 Cr.L.J. 4281 (SC)

Held:

The High Court has basically relied upon the statements of six witnesses
which had been recorded by the investigating officer under Section 161 Cr.P.C.
to record a positive finding that the respondent could not have been present at
the scene of commission of the crime as he was present in a meeting of Nagar
Nigam at Allahabad. A statement under Section 161 Cr.P.C. is not a substantive
piece of evidence. In view of the proviso to Sub-section (1) of Section 162 Cr.P.C.,
the statement can be used only for the limited purpose of contradicting the
maker thereof in the manner laid down in the said proviso. Therefore, the High
Court committed a manifest error of law in relying upon wholly inadmissible
evidence in recording a finding that Kapil Dev Singh could not have been present
at the scene of commission of the crime.

......... It is, therefore, clear that if the evidence tendered in the course of
any enquiry or trial shows that any person not being the accused has committed
any offence for which he could be tried together with the accused, he can be
summoned to face trial even though he may not have been charge sheeted by
the investigating agency or may have been discharged at an earlier stage.

Note : Judicial Officers are requested to go through the judgment rendered
in Sohan Lal v. State of Rajasthan, AIR 1990 SC 2158.

*33. CRIMINAL PROCEDURE CODE, 1973 - Sections 427 & 482
Sentences to run concurrently — Applicant convicted u/s 376/511 of
I.P.C. and sentenced to 4%: years R.l. - Subsequently convicted u/s
302/34 and sentenced to imprisonment of life — Held, appeals were
preferred in both the cases before High Court — No prayer for making
the sentences concurrent was made at that time — Separate application
under Section 427 of Cr. P.C. not maintainable.

Kamal Singh v. State
Reported in I.L.R. (2007) M.P. 1835
°
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34. CRIMINAL PROCEDURE CODE, 1973 - Section 428
Period required to be set off against term of imprisonment —
Calculation of period — Petitioner was arrested on 25.7.1994 pursuant
to three cases pending against him ~ He was released on bail in first
two cases on 22.3.1995 — But he continued to remain in jail pending
trial pursuant to third case in which he was released on bail i.e.
19.3.1997 - At the end of trial he was acquitted in second and third
cases and was convicted in first case — Whether the period from
22.3.1995 to 19.3.1997 can be made set-off — Held, No.
Salim Nurmohmad Haveliwala v. State of Gujarat
Reported in 2007 Cr.L.J. 4564 (Gujarat)

Held:

...... Admittedly, in the facts of the present case, the petitioner was not
sentenced to imprisonment for the offence in respect of which he was in detention
from 22-3-1995 to 18-3-1997. He was in detention for the period from
25-7-1994 to 22-3-1995 in connection with the case in which he was convicted
and sentenced to imprisonment. Section 428 of the Code clearly provides, that,
where an accused person has been convicted and senhtenced to imprisonment
for a term, the period of detention undergone by him during the investigation,
enquiry or trial of the same case, shall be set-off against the term of imprisonment
imposed on him on such conviction.

Therefore, in the facts of the present case, not only that the provisions of
Section 428 clearly denied the benefit of set-off of the subsequent period but
the interpretation put upon the provision by a majority in State of Maharashtra v.
Nazakat Ali Mubark Ali, (2001) 6 SCC 311 the Hon'ble Supreme Court also
confirmed the view that it is only the period of detention undergone by the petitioner
during the investigation, enquiry or trial of the same case in which he was
convicted, which was required to be set-off against his term of imprisonment
and no other period of detention undergone pursuant to any other case could
be set-off against the term of sentence.

*35. CRIMINAL PROCEDURE CODE, 1973 — Section 438
Transitory anticipatory bail — Sessions Court as well as the High Court
has concurrent jurisdiction — Sessions Court is fully empowered to
grant transitory anticipatory bail in suitable cases.
Khushendra Borkar and others v. State of Uttar Pradesh
Reported in 2007 (4) MPHT 416
°
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*36. CRIMINAL PROCEDURE CODE, 1973 - Section 438

*37.

38.

Anticipatory bail to Deputy Superintendent of Police in the offence
relating to fake police encounter and disappearance of wife of victim
without considering apprehension expressed as to applicant’s
position to influence, induce or coerce witnesses and need for
custodial interrogation — Order granting bail liable to be set aside.
State of Gujarat v. Narendra K. Amin

Reported in AIR 2007 SC 2876

CRIMINAL PROCEDURE CODE, 1973 - Section 464

INDIAN PENAL CODE, 1860 ~ Sections 467 & 468

(i) Omission to frame, or absence or error in charge — Charge did
not mention particulars and specific dates of each transaction
with respect of particular complaint — Held, It did not resuit in
any prejudice nor it occasioned failure of justice to applicant =
Conviction recorded by Magistrate cannot be held to be invalid.

(ii) Forgery and making a false document — Applicant induced and

. deceived several persons to delivery money to him on assurance

that he would return them by making it double — On demand,
applicant issued cheques which could not encashed — Held, No
allegation that cheques were false or fabricated — Signature of
applicant on cheques not disputed - It cannot be held that cheques
were forged with intent to defraud compfainants ~ Ingredients of
making false document not established — Conviction under
Ss. 467 & 468 set aside - Appeal allowed in part.

Anil Kumar Gupta v. State of M.P. :

Reported in L.L.R. (2007) M.P. 1824

CRIMINAL TRIAL:

EVIDENCE ACT, 1872 - Section 3

INDIAN PENAL CODE, 1860 — Section 376

Appreciation of evidence of prosecutrix — Should not be rejected on
minor discrepancies and contradictions — Absence of injuries on
private part, neither falsify the case nor evidence of consent — Opinion
of doctor that there was no evidence of any sexual intercourse is not
sufficient to disbelieve accusation — But at the same time Court should
bear in mind that false charges of rape are not uncommon.

Radhu v. State of Madhya Pradesh

Reported in 2007 Cr.L.J. 4704 (SC)

Held:
It is now well settled that a finding of guilt in a case of rape, can be based

on the uncorroborated evidence of the prosecutrix. The very nature of offence
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makes it difficult to get direct corroborating evidence. The evidence of the
prosecutrix should not be rejected on the basis of minor discrepancies and
contradictions. If the victim of rape states on oath that she was forcibly subjected
to sexual intercourse, her statement will normally be accepted, even if it is
uncorroborated, unless the material on record requires drawing of an inference
that there was consent or that the entire incident was improbable or imaginary.
Even if there is consent, the act will still be a ‘rape’, if the girl is under 16 years
of age. It is also well settled that absence of injuries on the private parts of the
victim will not by itself falsify the case of rape, nor construed as evidence of
consent. Similarly, the opinion of a doctor that there was no evidence of any
sexual intercourse or rape, may not be sufficient to disbelieve the accusation of
rape by the victim. Bruises, abrasions and scratches on the victim especially on
the forearms,. wrists, face, breast, thighs and back are indicative of struggle and
will support the allegation of sexual assault. The courts should, at the same
time, bear in mind that false charges of rape are not uncommon. There have
also been rare instances where a parent has persuaded a gullible or obedient
daughter to make a false charge of a rape either to take revenge or extort
money or to get rid of financial liability. Whether there was rape or not would
depend ultimately on the facts and circumstances of each case.

39. CRIMINAL TRIAL:
Interested or partisan witnesses — Reliability — Law explained.
Kulesh Mondal v. State of W.B.
Judgment dated 07.09.2007 passed by the Supreme Court in Criminal
Appeal No. 1172, reported in (2007) 8 SCC 578

Held :

We may also observe that the ground that the [witnesses being close
relatives and consequently being partisan witnesses] should not be relied upon,
has no substance. This theory was repelled by this Court as early as in Dalip
Singh and Ors. v. The State of Punjab, AIR 1953 SC 364 in which surprise was
expressed over the impression which prevailed in the minds of the Members of
the Bar that relatives were not independent witnesses. Speaking through Vivian
Bose, J. it was observed: (AIR p. 366, para 25)

‘25. We are unable to agree with the learned Judges of the
High Court that the testimony of the two eyewitnesses
requires corroboration. If the foundation for such an
observation is based on the fact that the witnesses are
women and that the fate of seven men hangs on their
testimony, we know of no such rule. If it is grounded on the
reason that they are closely related to the deceased we
are unable to concur. This is a fallacy common to many
criminal cases and one which another Bench of this Court
endeavoured to dispel in ‘Rameshwar v. State of Rajasthan’
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AIR 1952 SC 54 at p. 59We find, however, that it unfortunately
still persists, if not in the judgments of the Courts, at any
rate in the arguments of counsel.”

Again in Masalti and Ors. v. The State of U.P., AIR 1965 SC 202 this Court
observed: (AIR p. 209-210 para 14)

14. But it would, we think, be unreasonable to contend that
evidence given by witnesses should be discarded only on
the ground that it is evidence of partisan or interested
witnesses.... The mechanical rejection of such evidence on
the sole ground that it is partisan would invariably lead to
failure of justice. No hard and fast rule can be laid down as
to how much evidence shouid be appreciated. Judicial
approach has to be cautious in dealing with such evidence;
but the plea that such evidence should be rejected because
it is partisan cannot be accepted as correct.

To the same effect is the decision in State of Punjab v. Jagir Singh,
(1974) 3 SCC 277, Lehna v. State of Haryana, (2002) 3SCC 76........ As observed
by this Court in State of Rajasthan v. Smt. Kalki, (1981) 2 SCC 752 normal
discrepancies in evidence are those which are due to normal errors of
observation, normal errors of memory due to lapse of time, due to mental
disposition such as shock and horror at the time of occurrence and those are
always there, however, honest and truthful a witness may be. Material
discrepancies are those which are not normal, and not expected of a normal
person. Courts have to label the category to which a discrepancy may be
categorized. While normal discrepancies do not corrode the credibility of a party’s
case, material discrepancies do se. These aspects were highlighte@ in Krishna
Mochi v. State of Bihar,(2002) 6 SCC &1.

e
*40. CRIMINAL TRIAL: ‘

Related witness — Merely because of the witnesses being related or

interested or not injured, their evidence cannot be discarded -

Discrepancy in evidence while in state of shock cannot be a ground

to throw the whole testimony if same is otherwise corroborated in

material particulars by other eyewitnesses and documents produced
by prosecution.

Mallanna and others v. State of Karnataka

Judgment dated 18.09.2007 passed by the Supreme Court in Criminal

Appeal No. 298 of 2000, reported in (2007) 8 SCC 523
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*41.

*42,

*43.

*44,

DAKAITI AUR VYAPHARAN PRABHAVIT KSHETRA ADHINIYAM, 1981
{M.P.) ~ Sections 6(2), 2(f), 4 & 23

INDIAN PENAL CODE, 1860 — Sections 364-A, 302 & 34

Specified offences, trial of - Offences specified u/s 2(f) are
compulsorily be tried by the Special Judge as provided by S. 6 of the
Adhiniyam - Trial of such specified offences by the Sessions Judge
is without jurisdiction.

Satish and others v. State of M.P.

Reported in 2007 (4) MPLJ 396

ELECTRICITY ACT, 2003 — Section 151

ELECTRICITY (AMENDMENT) ACT, 2007

Cognizance — Retrospective Effect — Amendment made by Amendment
Act, 2007 in respect of investigation of offences and procedure for
their trial would operate retrospectively ~ Investigation conducted
by police and cognizance taken by Court on report filed by police
cannot be held to be illegal — Revision dismissed.

Fareed Balg v. State of M.P.

Reported in .L.R. (2007) M.P. 1713

EVIDENCE ACT, 1872 -~ Section 3

INDIAN PENAL CODE, 1860 — Section 302

(i) Evidence — Murder trial ~ ‘Independent withesses’ — Evidence of
— Incident took place on road - Incident witnessed by
independent witnesses cannot be discredited merely because
they are chance witnesses.

(i) Murder — Reaction of witness — Brother of deceased witness the
assault on his brother by appellants while he was returning home
— Brother immediately lodged F.I.R - Held, every witness reacts
in his own way — Merely because brother of deceased did not
try to rescue him will not make his statement unreliable.

Lilli @ Surendra Pandey and another v. State

Reported in I.L.R. (2007) M.P. 1698

EVIDENCE ACT, 1872 — Sections 3 & 45

INDIAN PENAL CODE, 1860 — Sections 302 & 304

(i) Ocular and Medical Evidence — Acquitted persons alleged to have
caused injuries by means of sharp edged weapons — 26 injuries
were found which were caused by hard and blunt object — This
discrepancy creates serious doubt about participation of acquitted
accused persons — Trial Court rightly acquitted accused persons
who allegedly caused injuries by sharp edged weapons.
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(ii) Murder or culpable homicide not amounting to murder -
Complainant lodged F.I.R. mentioning that he was informed by
witnesses that accused persons have assaulted the deceased and
injured - When complainant reached on the spot he saw the
deceased and his son lying there — One accused had farsi and
three had sticks in their hands — Complainant came back and
lodged report — Police recorded dehati nalishi made by injured — 26
injuries caused by hard and blunt object were found on the body
of deceased — Held, 26 injuries on various parts of her body were
found - 5 ribs of left side were found fractured — Deceased died
due to syncope resulted by excessive haemorrhage and injuries
to lungs and lever — Keeping in view the number and nature of
injuries found on body of deceased it cannot be said that accused
persons had no intention to cause death.

Kanhaiya Lal and others v. State

Reported in I.L.R. (2007) M.P. 1704

EVIDENCE ACT, 1872 - Section 32

INDIAN PENAL CODE, 1860 — Section 302

Dying declaration — Deceased married with someone else, later on
accepted accused to be her husband — Accused used to met out ill
treatment to deceased — Accused inflicted injuries on deceased by
baka while she was returning after answering call of nature — witnesses
reached on the spot after hearing her hue and cry — Oral dying
declaration made by deceased to witnesses — Deceased taken to
police station where she lodged F.I.R.— Dying declaration also
recorded by Naib Tahsildar in Hospital — Held, five incised wounds
were inflicted on deceased - F.I.R. was lodged promptly within
12 hours of incident — Naib Tahsildar recorded dying declaration —
Doctor certified at the beginning that deceased was in fit state to
make statement — Doctor again certified that deceased remained
conscious while her statement was recorded — Dying declaration
which was recorded with promptitude finds corroboration by medical
evidence — Nothing has been brought on record with the help of
medical evidence that deceased was not in a position to make dying
declaration — No motive attributed to Doctor and Naib Tahsildar that
why they would make any wrong statement — Dying declaration reliable
— Conviction of appellant u/s 302 of |.P.C. proper — Appeal dismissed.

Latora v. State of M.P.
Reported in 1.L.R. (2007) M.P. 1675
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EVIDENCE ACT, 1872 - Section 32(1)

Dying declaration — Deceased assaulted on 16-4-1987 by appellants

- Deceased lodged F.I.R. in police station and was thereafter admitted

in Hospital — He received 18 injuries and was examined by Doctor at

1 P.M. — Deceased had not gone in shock — Later on shocks started

developing resulting in fall of blood pressure and vomiting as

recorded in bed head ticket — On 27-4-1987 at 11.15 p.m general
condition of deceased was recorded to be satisfactory and was also
conscious — Deceased breathed his last on 30-4-1987 — Held, dying
declaration is admitted in evidence on the principle that a man will
not meet his maker with a lie in his mouth — No material to show that
dying declaration was result of product of imagination, tutoring or
prompting — It appears to have been made voluntarily — Appellants
rightly convicted by Trial Court and High Court — Appeal dismissed.
Dashrath @ Champa v. State of M.P
Reported in I.L.R. (2007) (M.P.) 1488
@

EVIDENCE ACT, 1872 — Sections 68 & 90

SUCCESSION ACT, 1925 - Section 63

(i) Proof of Execution of Document — Will executed by testator in
presence of witnesses - Attesting witness stating that testator
had signed in his presence — Merely because attesting witness
does not know the language in which Will was made, the same
cannot be disbelieved.

(ii) Presumption as to document thirty years old —Will being 30 years’
old document and have come from proper custody — Presumption
regarding signature and other part of it could be drawn in favour
of beneficiary/defendant.

(iii) Execution of unprivileged Will - No specific proforma or method
of attestation is prescribed — Will should be signed by testator
in presence of attesting witnesses — Attesting witnesses should
sign subsequent to the signature of testator — If such things
are found, document could be held to be validly executed.

Goverdhandas (Dead) v. Smt. Gopibai

Reported in I.L.R. (2007) M.P. 1644.

°

HIGH COURT RULES AND ORDERS (M.P.) — Section Il Chapter |, Rule 14
CONTEMPT OF COURTS ACT, 1971 - Section 10
Advocate found guilty of Contempt of Court and was convicted by
the High Court — He did not purge himself of contempt — Held, he
cannot be permitted to appear as an Advocate in any Court.
Shyamlal Vyas v. Inderchand Jain and another
Reported in 2007 (4) MPHT 366 (DB)

@
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*49. HINDU LAW:
Banaras School of Mitakshara Law, applicability of — Co-owner has a
right to alienate his undivided interest in the joint family property — He
cannot do so except with the consent of other coparceners.
Baital Singh and others v. Shrilal and others (LRs. of respondent
No. 1)
Reported in 2007 (4) MPLJ 477

&

50. HINDU MARRIAGE ACT, 1955 — Section 13-B
Period prescribed u/s 13-B (2), nature of — Period prescribed is
directory in nature — Application can be decided before expiry of 6
months’ period, if situation of a case so warrants.
Smt. Anamika Shrivastava v. Vivek Shrivastava
Reported in 2007 (4) MPHT 374

Held:

....... it is seen that parties are agitating the matter before various forums,
proceedings under Section 125 (3) Cr.PC and Section 498-A IPC and various
other cases are pending between the parties and both the parties are living
separately for more than 3% years, that being so prima facie it seems that
marriage has broken down and there is no possibility of reconciliation and parties
had applied for dissolution of the marriage by mutual consent, in view of the fact
that it is not possible for them to live together and therefore, only question
which requires consideration now is as to whether the learned Family Court
was right in postponing decision on the application filed under Section 13-B of
the Hindu Marriage Act to be decided after six months or application should be
taken up for disposal immediately and the period of six month as contemplated
under Section 13-B of the Hindu Marriage Act can be waived. This question has
been considered by Andhra Pradesh High Court in the case of Grandhi Venkata
Chitti Abbai v. Grandhi Padma Lakshmi, 1999 Matrimonial Law Reporter 324 and
also by Gujrat High Court in the case of Brijlal Chandreshbhai Bhatt v.
Chandreshbhai Sahdevbhai Bhatt, 1999 Matrimonial Law Reporter 575 as relied
by the learned Counsel for the petitioner it has been held in the aforesaid
cases that if no possibility of revival of the marriage is seems them no useful
purpose would be served by directing the parties to continue th agony for six
more months, it has been held that period of six months can be waived. Apart
from the aforesaid judgment relied upon learned counsel for the petitioner the
aforesaid principles have been followed in various judgments and the consistent
view of various High Courts are that in a given case, discretion can be exercised
for dissolution of marriage even before six months if the situation so warrants.

£
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51. INDIAN PENAL CODE, 1860 - Section 34 '
Common intention — Where co-accused is named in FIR and he has
been acquitted then another accused cannot be held guilty u/s 34 of
the code — If deceased was hit by two or more persons, and common
intention was not proved, then prosecution must establish the exact
nature of the injury caused by each accused.
Noor alias Nooruddin v. State of Karnataka
Reported in 2007 Cr.L.J. 4299 (SC)

Held:

We have noticed hereinbefore that all the accused, other than the appellant,
have been acquitted by the learned Trial Judge. The State did not prefer any
appeal thereagainst. The prosecution, therefore, cannot say that the appeliant
had any common intention with any other accused persons who were named in
the First Information Report. The matter might be different where a person is
said to have formed common intention with other persons. The prosecution
may succeed in obtaining a conviction against the appellant for commission of
an offence under Section 34 of the Indian Penal Code if the names of the other
accused persons and the roles played by them are known..........

......... in Sukhram S/o0 Ramratan v. State of M.P., 1989 Supp (1) SCC 214,
the law has been stated in the following terms:

“10. There is another aspect of the matter which has also
escaped the notice of the High Court when it sustained the
conviction of the appellant under Section 302 read with
Section 34 and Section 436 read with Section 34 IPC while
acquitting accused Gokul of those charges. Though the
accused Gokul and the appellant were individually charged
under Sections 302 and 436 IPC they were convicted only.
under the alternative charges under Section 302 read with
Section 34 and Section 436 read. with Section 34 IPC by
the Sessions Judge. Consequently, the appellant’s
convictions can be sustained only if the High Court had .
sustained the convictions awarded to accused Gokul also.
. Inasmuch as the High Court has given the benefit of doubt
to accused Gokul and acquitted him, it follows that the
appellant’s convictions for the two substantive offences read
with Section 34 IPC cannot be sustained because this is a
case where the co-accused is a named person and he has
been acquitted and by reason of it the appellant cannot be
held to have acted conjointly with anyone in the commission
of the offences. This position of law is well settled by this
Court and we may only reter to a few decisions in this behalf
vide Prabhu Babaji v. State of Bombay, AIR 1956 SC 51
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Krishna Govind Patil v. State of Maharashtra, AIR 1963 SC
1413 and Baul v. State of U.P., AIR 1968 SC 728.

In Baul and Anr. v. The State of U.P., AIR 1968 SC 728, it was held:

“7. No doubt the original prosecution case showed that
Sadhai and Ramdeo both hit the deceased on the head
with their lathies. One is tempted to divide the two fatal
injuries between the two assailants and to hold that one
each was caused by them. If there was common intention
established in the case the prosecution would not have been
required to prove which of the injuries was caused by which
assailant. But when common intention is not proved the
prosecution must establish the exact nature of the injury
caused by each accused and more so in this case when
one of the accused has got the benefit of the doubt and
has been acquitted. It cannot, therefore, be postulated that
Sadhai alone caused all the injuries on the head of the
deceased. Once that position arises the doubt remains as
to whether the injuries caused by Sadhai were of the
character which would bring his case within Section 302. It
may be that the effect of the first blow became more
prominent because another blow landing immediately after
it caused more fractures to the skull than the first blow had
caused. These doubts prompt us to give the benefit of doubt
to Sadhai. We think that his conviction can be safely rested
under Section 325 of the Indian Penal Code, but it is difficult
to hold in a case of this type that his guilt amounts to murder
simpliciter because he must be held responsible for all the
injuries that were caused to the deceased. We convict him
instead of Section 302 for an offence under Section 325 of
the Indian Penal Code and set aside the sentence of
imprisonment for life and instead sentence him to rigorous
imprisonment for seven years.”

*52. INDIAN PENAL CODE, 1860 — Sections 34 & 302
Common Intention — Murder — One accused assaulted the deceased
by an axe — Appellant assaulted the deceased by lathi — Main cause
of death was injury caused by another accused — Held, both accused
persons assaulted simultaneously — Both left the spot together after
causing injuries — Injury caused by appellant on skull of deceased
had resulted in fracture of mandible — It cannot be held that there
was no prior consent between both accused persons.
Jham Singh v. State Of M.P.
Reported in I.L.R. (2007) M.P. 1691
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52. INDIAN PENAL CODE, 1860 - Section 84
Plea of unsoundness of mind - Term ‘insanity’ is used to describe
varying degrees of mental disorder — Burden of proof lies upon the
accused to prove insanity — Relevant factors to be considered —
Behaviour of accused which preceded, attended and followed the
crime - Neither character of a crime nor absence of motive for crime
is proof of legal sanity.
Bapu alias Gujraj Singh v. State of Rajasthan
Judgment dated 04.06.2006 passed by the Supreme Court in Criminal
Appeal No. 1313 of 2006, reported in (2007) 8 SCC 66

Held :

Section 84 lays down the legal test of responsibility in cases of alleged
unsoundness of mind. There is no definition of “unsoundness of mind” in the
IPC. Courts have, however, mainly treated this expression as equivalent to
insanity. But the term “insanity” itself has no precise definition. It is a term used
to describe varying degrees of mental disorder. So, every person, who is
mentally diseased, is not ipso facto exempted from criminal responsibility. A
distinction is to be made between legal insanity and medical insanity. A Court is
concerned with legal insanity, and not with medical insanity. The burden of proof
rests on an accused to prove his insanity, which arises by virtue of Section 105
of the Indian Evidence Act, 1972 (in short the ‘Evidence Act’) and is not so
onerous as that upon the prosecution to prove that the accused committed the
act with which he is charged. The burden on the accused is no higher than that
resting upon a plaintiff or a defendant in a civil proceeding. (See Dahyabhai v.
State of Gujarat, AIR 1964 SC 1563). In dealing with cases involving a defence of
insanity, distinction must be made between cases, in which insanity is more or
less proved and the question is only as to the degree of irresponsibility, and
cases, in which insanity is sought to be proved in respect of a person, who for
all intents and purposes, appears sane. In all cases, where previous insanity is
proved or admitted, certain considerations have to be borne in mind. Mayne
summarises them as follows:

Whether there was deliberation and preparation for the act;
whether it was done in a manner which showed a desire to
concealment; whether after the crime, the offender showed
consciousness of guilt and made efforts to avoid detections
whether, after his arrest, he offered false excuses and made
false statements. All facts of this sort are material as bearing
on the test, which Bramwall, submitted to a jury in such a
case : ‘Would the prisoner have committed the act if there
had been a policeman at his elbow ?' It is to be remembered
that these tests are good for cases in which previous insanity
is more or less established."

JOTI JOURNAL - FEBRUARY 2008- PART Il 38



These tests are not always reliable where there is, what Mayne calls, “inferential
insanity”.

...... The onus of proving unsoundness of mind is on the accused. But where
during the investigation previous history of insanity is revealed, it is the duty of
an honest investigator to subject the allused to a medical examination and place
that evidence before the court and if this is not done, it creates a serious infirmity
in the prosecution case and the benefit of doubt has to be given to the accused.
The onus, however, has to be discharged by producing evidence as to the
conduct of the accused shortly prior to the offence and his conduct at the time
or immediately afterwards, also by evidence of his mental condition and other
relevant factors. Every person is presumed to know the natural consequences
of his act. Similarly every person is also presumed to know the law. The
prosecution has not to establish these facts.

.......... In coming to that conclusion, the relevant circumstances are to be
taken into consideration, it would be dangerous to admit the defence of insanity
upon arguments derived merely from the character of the crime. It is only
unsoundness of mind which naturally impairs the cognitive faculties of the mind
that can form a ground of exemption from criminal responsibility. Stephen in
History of the Criminal Law of England, Vol. Il, p. 166 has observed that if a
person cut off the head of a sleeping man because it would be great fun to see
him looking for it when he woke up, would obviously be a case where the
perpetrator of the act would be incapable of knowing the physical effects of his
act. The law recognizes nothing but incapacity to realise the nature of the act
and presumes that where a man’s mind or his faculties of ratiocination are
sufficiently dim to apprehend what he is doing, he must always be presumed to
intend the consequence of the action he takes. Mere absence of motive for a
crime, howsoever atrocious it may be, cannot in the absence of plea and proof
of legal insanity, bring the case within this section This Court in Sheralli Walli
Mohammed v. State of Maharashtra, (1973) 4 SCC 79 held that: (SCC p. 79)

“The mere fact that no motive has been proved why the
accused murdered his wife and children or the fact that he
made no attempt to run away when the door was broken open
would not indicate that he was insane or that he did not have
necessary mens rea for the commission of the offence.”

*54. INDIAN PENAL CODE, 1860 — Section 302
Murder — Intention — Dispute arose between parties on throwing mud
by son of appellant No. | — On complaint by deceased Munnilal
appellants told him that their children would act in that fashion only
— Munnilal assaulted by means of axe — Baldeo reached on spot where
he too was assaulted — Munnibai was set on fire — Munnilal and
Baldeo died on spot whereas Munnibai succumbed to injuries later
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on - Trial Court imposed death sentence — High Court convicted
appellants holding that free fight between parties had taken place
and acquitted other accused persons for offence under Section 302 —
Held, no case made out that injuries were inflicted by appellants in
their self-defence — Manner in which offences have been committed
was gruesome — Not only Munnilal was killed but whosoever came to
save was not spared — Not a case where appellants can be absolved of
charges of murder — Appeal dismissed.

Moti Lal v. State of M.P.

Reported in I.L.R. (2007) M.P.1741 (SC)

INDIAN PENAL CODE, 1860 - Sections 302, 304 (ll)
Culpable homicide not amounting to murder — Some altercation took
place between accused and complainant party in earlier hours of day
— While complainant party was going to lodge FIR in the noon,
appellants intercepted them and gave axe and Ilathi blows on the
person of deceased by means of axe and lathis — Deceased sustained
several contusions and abrasions on non-vital parts of the body -
Three ribs were found fractured — Held, one accused armed with axe
but gave axe blow from blunt side of axe on the backside of chest of
deceased — Rest of the accused persons gave lathi blows on non-
vital parts of body of deceased - If intention was to kill then accused
shall have used sharp side of axe — Others should have assaulted on
vital part of the body of deceased - It can be inferred that appellants
were having knowledge that they can cause death of deceased -
Offence committed by appellants is not under S. 302 but it falls under
Section 304 (ll) of I.P.C. — Appellants sentenced to undergo 10 years
rigorous imprisonment — Appeal partly allowed.
Veer Singh v. State of M.P.
Reported in |.L.R. (2007) M.P. 1684

@
INDIAN PENAL CODE, 1860 — Sections 304(1) & 302, Exception | of
Section 300
Murder or culpable homicide not amounting to murder — Altercation
took place between deceased and appellant in the noon — Deceased
was going on a scooter along with his companions — Scooter was
stopped after seeing that appellant is standing — Appellant tried to
escape into narrow lane — Appellant was followed by deceased and
his companions — Appellant inflicted two blows with big needle omr
chest of deceased - Held, it appears that deceased and his
companions wanted to take revenge of incident which had taken place
in earlier hours of day — It was on sudden provocation that accused
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inflicted needle blows on chest of deceased — Case falls under
Exception (1) of Section 300 — Appellant acquitted under S. 302 of |
P.C. but convicted under S.304 (1) I.P.C. - Appellant sentenced for
period already undergone.
Babloo v. State of M.P.
Reported in I.L.R. (2007) M.P. 1670
&
57. INDIAN PENAL CODE, 1860 - Section 304-B
- EVIDENCE ACT, 1872 - Section 113-B

When S$.304-B IPC and S. 113-B Evidence Act pressed into service ?
Expression ‘soon before death’ is used with idea of proximity test —
In such case, there must be proximate and live-link between effect of
cruelty based on dowry demand and death.
M. Srinivasulu v. State of A.P.
Reported in AIR 2007 SC 3146

Held:

A conjoint reading of Section 113-B of the Evidence Act and Section
304-B IPC shows that there must be material to show that soon before her
death the victim was subjected to cruelty or harassment. Prosecution has to
rule out the possibility of a natural or accidental death so as to bring it within the
purview of the ‘death occurring otherwise than in normal circumstances.’ The
expression ‘soon before’ is very relevant where Section 113-B of the Evidence
Act and Section 304-B, IPC are pressed into service. Prosecution is obliged to
show that soon before the occurrence there was cruelty or harassment and
only in that case presumption operates. Evidence in that regard has to be led by
prosecution. ‘Soon before’ is a relative term and it would depend upon
circumstances of each case and no straitjacket formula can be laid down as to
what would constitute a period soon before the occurrence.:-It would be hazardous
to indicate any fixed period, and that brings in the importance of a proximity test
both for the proof of an offence of dowry death as well as for raising a
presumption under Section 113-B of the Evidence Act. The expression ‘soon
before her death’ used in the substantive Section 304-B IPC and Section 113-B
of the Evidence Act is present with the idea of proximity test. No definite period
has been indicated and the expression ‘soon before’ is not defined. A reference
to expression ‘soon after’ used in Section 114 [illustration (a)] of the Evidence
Act is relevant. It lays down that a Court may presume that a man who is in the
possession of goods soon after the theft, is either the thief or has received the
goods knowing them to be stolen, unless he can account for his possession.
The determination of the period which can come within the term ‘soon before’ is
left to be determined by the Courts, depending upon facts and circumstances
of each case. Suffice, however, to indicate that the expression ‘soon before’
would normally imply that the interval should not be much between the concerned
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cruelty or harassment and the death in question. There must be existence of a
proximate and live-link between the effect of cruelty based on dowry demand
and the concerned death. If alleged incident of cruelty is remote in time and has
become stale enough not to disturb mental equilibrium of the woman concerned,
it would be of no consequence.

*58. INDIAN PENAL CODE, 1860 - Section 306

59.

Abatement to commit suicide - Appellant/wife belonging to Upper Caste
married to deceased belonging to Scheduled Caste Community ~
Marriage opposed by family members — Deceased working on the post
of Civil Judge - Applicant was in Bhopal for taking coaching when
deceased consumed some poisonous substance at ltarsi ~ Deceased
was taken to hospital and applicant was informed - Deceased was
treated at ltarsi and Bhopal but could not be saved —~ Mother of deceased
stated that applicant used to quarrel with deceased on trivial matters —
Father of deceased stated that deceased had informed him that he had
consumed milk containing poison as he had some altercation with his
wife — Sister of deceased stated that applicant did not behave with her
parents respectfully — Applicant did not like deceased to go to parents
house ~ Relation between applicant and deceased was not cordial —
Held, ‘instigate’ denotes incitement or urging to do some drastic or
unadvisable action or to stimulate or incite — Presence of mens rea is
hecessary concomitant of instigation — Nothing on record to show that
applicant wanted or intended that her husband should commit suicide
— She was married knowing fully well that he belonged to Scheduled
Caste — No offence under Section 306 |.P.C. made out — Proceedings of
criminal case quashed. :
Aarti Arya v. State of M.P.
Reported in [.L.R. (2007) M.P. 1733

| ] .
INDIAN PENAL CODE, 1860 - Sections 375 & 90
Rape - Consent — Misconception of fact - Representation knowingly
made by accused to elicit consent of victim without having intention
to marry at the very inception of representation — Vitiate consent -
Such act is within purview of S. 375 IPC.
Pradeep Kumar Verma v. State of Bihar & Anr.
Reported in 2007 Cr.L.J. 4333 (SC)

Held:
On the specific question whether the consent obtained on the basis of

promise to marry which was not acted upon, could be regarded as consent for
the purpose of Section 375 IPC, was dealt with by a Division Bench of the Calcutta
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High Court in Jayanti Rani Panda v. State of WB, 1984 Cr.L.J. 1535. The relevant
passage in this case has been cited in several other decisions. This is one of
the cases referred to by this Court in Uday v. State of Karnataka, (2003) 4 SCC
46 approvingly. Without going into the details of that case, the crux of the case
can be discerned from the following summary given at para 7:

“Here the allegation of the complainant is that the accused
used to visit her house and proposed to marry her. She
consented to have sexual intercourse with the accused on
a belief that the accused would really marry her. But one
thing that strikes us is ... why should she keep it a secret
from her parents if really she had belief in that promise.
Assuming that she had believed the accused when he held
out a promise, if he did at all, there is no evidence that at
that time the accused had no intention of keeping that
promise. It may be that subsequently when the girl conceived
the accused might have felt otherwise. But even then the
case in the petition of complainant is that the accused did
not till then back out. Therefore it cannot be said that till
then the accused had no intention of marrying the
complainant even if he had held out any promise at all as
alleged.”

The discussion that follows the above passage is important and is extracted
hereunder:

“The failure to keep the promise at a future uncertain date
due to reasons not very clear on the evidence does not always
amount to a misconception of fact at the inception of the act
itself. In order to come within the meaning of misconception
of fact, the fact must have an immediate relevance. The
matter would have been different if the consent was obtained
by creating a belief that they were already married. In such a
case the consent could be said to result from a misconception
of fact. But here the fact alleged is a promise to marry we do
not know when. If a full-grown girl consents to the act of sexual
intercourse on a promise of marriage and continues to indulge
in such activity until she becomes pregnant, it is an act of
promiscuity on her part and not an act induced by
misconception of fact. Section 90 IPC cannot be called in aid
in such a case to pardon the act of the girl and fasten criminal
liability on the other, unless the court can be assured that
from the very inception the accused never really intended to
marry her.
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: .The learned Judges referred to the decision of the Chancery Court in
Edgington v. Fitzmaurice, 1885 (29) Ch.D.459 and observed:

“This decision lays down that a misstatement of the intention
of the defendant in doing a particular act may be a
misstatement of fact, and if the plaintiff was misled by it, an
action of deceit may be founded on it. The particular
observation runs to the following effect: There must be a
misstatement of an existing fact. Therefore, in order to
amount to a misstatement of fact the existing state of things
and a misstatement as to that becomes relevant. In the
absence of such evidence Section 90 cannot be called in
aid in support of the contention that the consent of the
complainant was obtained on a misconception of fact.”

After referring to the case-law on the subject, it was observed in Uday’s
case (supra):

“It therefore appears that the consensus of judicial opinion
is in favour of the view that the consent given by the
prosecutrix to sexual intercourse with a person with whom
she is deeply in love on a promise that he would marry her
on a later date, cannot be said to be given under a
misconception of fact. A false promise is not a fact within
the meaning of the Code. We are inclined to agree with this
view, but we must add that there is no straitjacket formula
for determining whether consent given by the prosecutrix
to sexual intercourse is voluntary, or whether it is given
under a misconception of fact. In the ultimate analysis, the
tests laid down by the courts provide at best guidance to
the judicial mind while considering a question of consent,
but the court must, in each case, consider the evidence
before it and the surrounding circumstances, before
reaching a conclusion, because ‘each case has its own
peculiar facts which may have a bearing on the question
whether the consent was voluntary, or was given under a
misconception of fact. It must also weigh the evidence
keeping in view the fact that the burden is on the prosecution
to prove each and every ingredient of the offence, absence
of consent being one of them”

The first two sentences in the above passage need some explanation.
While we reiterate that a promise to marry without anything more will not give
rise to misconception of fact within the meaning of Section 90, it needs to be
clarified that a representation deliberately made by the accused with a view to
elicit the assent of the victim without having the intention or inclination to marry
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her, will vitiate the consent. If on the facts it is established that at the very
inception of the making of promise, the accused did not really entertain the
intention of marrying her and the promise to marry held out by him was a mere
hoax, the consent ostensibly given by the victim will be of no avail to the accused
to exculpate him from the ambit of Section 375 clause second. This is what in
fact was stressed by the Division Bench of the Calcutta High Court in the case
of Jayanti Rani Panda’s case (supra) which was approvingly referred to in Uday’s
case (supra). The Calcutta High Court rightly qualified the proposition which it
stated earlier by adding the qualification at the end — unless the court can be
assured that from the very inception the accused never really intended to marry
her. In the next para, the High Court referred to the vintage decision of the
Chancery Court which laid down that a misstatement of the intention of the
defendant in doing a particular act would tantamount to a misstatement of fact
and an action of deceit can be founded on it. This is also the view taken by the
Division Bench of the Madras High Court in N. Jaladu, Re, ILR (1913) 36 Madras
453. By making the solitary observation that a false promise is not a fact within
the meaning of the Code, it cannot be said that this Court has laid down the law
differently. The observations following the aforesaid sentence are also equally
important. The Court was cautious enough to add a qualification that no
straitjacket formula could be evolved for determining whether the consent was
given under a misconception of fact. Reading the judgment in Uday's case (supra)
as a whole, we do not understand the Court laying down a broad proposition that a
promise to marry could never amount to a misconception of fact. That is not, in our
understanding, the ratio of the decision. In fact, there was a specific finding in that
case that initially the accused’s intention to marry cannot be ruled out”

60. INDIAN PENAL CODE, 1860 - Section 376 (2) (f), Proviso

CRIMINAL PROCEDURE CODE, 1973 — Section 28

Imposition of sentence below prescribed minimum on the ground of

illiterate and rustic — Not “special reasons.”

In case of rape on 10 years old girl, imposition of sentence of only

3'%. years imprisonment improper.

Penology — Sentencing system — Considerable facts — Law explained.

State of Karnataka v. Raju

Reported in AIR 2007 SC 3225

Held: )

It is to be noted that in sub-section (2) of Section 376, |.P.C. more stringent
punishment can be awarded taking into account the special features indicated
in the said sub-section. The present case is covered by Section 376(2)(f), IPC
i.e. when rape is committed on a woman when she is under 12 years of age.
Admittedly, in the case at hand the victim was 10 years of age at the time of
commission of offence.
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‘ The measure of punishment in a case of rape cannot depend upon the
social status of the victim or the accused. It must depend upon the conduct of
the accused, the state and age of the sexually assaulted female and the gravity
of the criminal act. Crimes of violence upon women need to be severely dealt
with. The socio-economic status, religion, race, caste or creed of the accused
or the victim are irrelevant considerations in sentencing policy. Protection of
society and deterring the criminal is the avowed object of law and that is required
to be achieved by imposing an appropriate sentence. The sentencing Courts
are expected to consider all relevant facts and circumstances bearing on the
question of sentence and proceed to impose a sentence commensurate with
the gravity of the offence. Courts must hear the loud cry for justice by the society
in cases of the heinous crime of rape on innocent helpless girls of tender years,
as in this case, and respond by imposition of proper sentence. Public abhorrence
of the crime needs reflection through imposition of appropriate sentence by the
Court. There are no extenuating or mitigating circumstances available on the
record which may justify imposition of any sentence less than the prescribed
minimum on the respondent. To show mercy in the case of such a heinous
crime would be a travesty of justice and the plea for leniency is wholly misplaced.

The legislative mandate to impose a sentence, for the offence of rape on a
girl under 12 years of age, for a term which shall not be less than 10 years, but
which may extend to life and also to fine reflects the intent of stringency in
sentence. The proviso to Section 376(2), IPC, of course, lays down that the
court may, for adequate and special reasons to be mentioned in the judgment,
impose sentence of imprisonment of either description for a term of less than
10 years. Thus, the normal sentence in a case where rape is committed on a
child below 12 years of age, is not less than 10 years’ Rl, though in exceptional
cases “for special and adequate reasons” sentence of less than 10 years’ Rl
can also be awarded. It is a fundamental rule of construction that a proviso
must be considered with relation to the principal matter to which it stands as a
proviso particularly in such like penal provisions. The courts are obliged to respect
the legislative mandate in the matter of awarding of sentence in all such cases.
Recourse to the proviso can be had only for “special and adequate reasons”
and not in a casual manner. Whether there exist any “special and adequate
reasons” would depend upon a variety of factors and the peculiar facts and
circumstances of each case. No hard and fast rule can be laid down in that
behalf of universal application.

These aspects were highlighted in Dinesh alias Buddha v. State of Rajasthan,
(2006) 3 SCC 771.

The law regulates social interests, arbitrates conflicting claims and
demands. Security of persons and property of the people is an essential function
of the State. It could be achieved through instrumentality of criminal law.
Undoubtedly, there is a cross cultural conflict where living law must find answer
to the new challenges and the courts are required to mould the sentencing
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system to meet the challenges. The contagion of lawlessness would undermine
social order and lay it in ruins. Protection of society and stamping out criminal
proclivity must be the object of law which must be achieved by imposing
appropriate sentence. Therefore, law as a corner-stone of the edifice of “order”
should meet the challenges confronting the society. Friedman in his “Law in
Changing Society” stated that, “State of criminal law continues to be - as it
. should be - a decisive reflection of social consciousness of society”. Therefore,
in operating the sentencing system, law should adopt the corrective machinery
or the deterrence based on factual matrix. By deft modulation sentencing process
be stern where it should be, and tempered with mercy where it warrants to be.
The facts and given circumstances in each case, the nature of the crime, the
manner in which it was planned and committed, the motive for commission of
the crime, the conduct of the accused, the nature of weapons used and all other
attending circumstances are relevant facts which would enter into the area of
consideration.

Therefore, undue sympathy to impose inadequate sentence would do more
harm to the justice system to undermine the public confidence in the efficacy of
law and society could not long endure under such serious threats. It is, therefore,
the duty of every court to award proper sentence having regard to the nature of
the offence and the manner in which it was executed or committed etc. This
position was illuminatingly stated by this Court in Sevaka Perumal etc. v. State of
Tamil Nadu, (1991) 3 SCC 471.

The criminal law adheres in general to the principle of proportionality in
prescribing liability according to the culpability of each kind of criminal conduct.
It ordinarily allows some significant discretion to the Judge in arriving at a
sentence in each case, presumably to permit sentences that reflect more subtle
considerations of culpability that are raised by the special facts of each case.
Judges in essence affirm that punishment ought always to fit the crime; yet in
practice sentences are determined largely by other considerations. Sometimes
it is the correctional needs of the perpetrator that are offered to justify a
sentence. Sometimes the desirability of keeping him out of circulation, and
sometimes even the tragic results of his crime. Inevitably these considerations
cause a departure from just desert as the basis of punishment and create cases
of apparent injustice that are serious and widespread.

Proportion between crime and punishment is a goal respected in principle,
and in spite of errant notions, it remains a strong influence in the determination
of sentences. The practice of punishing all serious crimes with equal severity is
now unknown in civilized societies, but such a radical departure from the principle
of proportionality has disappeared from the law only in recent times. Even now
for a single grave infraction drastic sentences are imposed. Anything less than
a penalty of greatest severity for any serious crime is thought then to be a
measure of toleration that is unwarranted and unwise. But in fact, quite apart
from those considerations that make punishment unjustifiable when it is out of
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proportion to the crime, uniformly disproportionate punishment has some very
undesirable practical consequences.

After giving due consideration to the facts and circumstances of each case,
for deciding just and appropriate sentence to be awarded for an offence, the
aggravating and mitigating factors and circumstances in which a crime has been
committed are to be delicately balanced on the basis of really relevant
circumstances in a dispassionate manner by the Court. Such act of balancing is
indeed a difficult task. It has been very aptly indicated in Dennis Councle
MCGDautha v. State of Callifornia, 402 US 183: 28 L D 2d 711 that no formula of
a foolproof nature is possible that would provide a reasonable criterion in
determining a just and appropriate punishment in the infinite variety of
circumstances that may affect the gravity of the crime. In the absence of any
foolproof formula which may provide any basis for reasonable criteria to correctly
assess various circumstances germane to the consideration of gravity of crime,
the discretionary judgment in the facts of each case, is the only way in which
such judgment may be equitably distinguished.

These aspects were highlighted in Shailesh Jasvantbhai and Anr. v. State of
Gujarat and Ors., (2006) 2 SCC 359.

Considering the legal position and in the absence of any reason which
could have been treated as “special and adequate reason” reduction of sentence
as done by the High Court is clearly unsustainable. The trial court should have
imposed sentence of 10 years in terms of Section 376 (2) (f), IPC. But State has
not questioned the sentence as imposed, the sentence as imposed by the trial
court is restored. The High Court’s order reducing the sentence is set aside.

61. INDIAN PENAL CODE, 1860 - Section 397
CRIMINAL PROCEDURE CODE, 1973 - Section 154
(i) Essential ingredients of S. 397 IPC - It only envisages the
individual liability and not any constructive liability - Word
‘offender’ used in the Section means the person who used the
deadly weapon — The Section requires more than merely being

armed.
(ii) Delay in filing FIR/complaint, consequence there of.

Dilawar Singh v. State of Delhi

Reported in 2007 Cr.L.J. 4709 (SC)

Held:

(i) The essential ingredients of Section 397 IPC are as follows:
1. Accused committed robberyj

2. While committing robbery or dacoity (i) accused used deadly
weapon (ii) to cause grievous hurt to any person (iii) attempted to cause death
or grievous hurt to any person.
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3. “Offender” refers to only culprit who actually used deadly weapon. When
only one has used the deadly weapon, others cannot be awarded the minimum
punishment. It only envisages the individual liability and and not any constructive
liability. Section 397 IPC is attracted only against the particular accused who
uses the deadly weapon or does any of the acts mentioned in the provision. But
other accused are not vicariously liable under that Section for acts of co-accused.

As noted by this Court in Phool Kumar v. Delhi Administration, AIR 1975 SC
905, the term “offender” under Section 397, IPC is confined to the offender who
uses any deadly weapon. Use of deadly weapon by one offender at the time of
committing robbery cannot attract Section 397, IPC for the imposition of minimum
punishment on another offender who had not used any deadly weapon. There is
distinction between ‘uses’ as used in Sections 397, IPC and 398, IPC. Section, 397
IPC connotes something more than merely being armed with deadly weapon.

(ii) In criminal trial one of the cardinal principles for the Court is to look for
plausible explanation for the delay in lodging the report. Delay sometimes affords
opportunity to the complainant to make deliberation upon the complaint and to
make embellishment or even make fabrications. Delay defeats the chance of
the unsoiled and untarnished version of the case to be presented before the
Court at the earliest instance. That is why if there is delay in either coming
before the police or before the Court, the Courts always view the allegations
with suspicion and look for satisfactory explanation. If no such satisfaction is
-formed, the delay is treated as fatal to the prosecution case. In Thulia Kali v.
The State of Tamil Nadu, AIR 1973 SC 501, it was held that the delay in lodging
the first information report quite often results in embellishment as a result of
afterthought. On account of delay, the report not only gets bereft of the advantage
of spontaneity, but also danger creeps in of the introduction of coloured version,
exaggerated account or concocted story as a result of deliberation and
consultation. In Ram Jag and Ors. v. The State of U.P., AIR 1974 SC 606 the
position was explained that whether the delay is so long as to throw a cloud of
suspicion on the seeds of the prosecution case must depend upon a variety of
factors which would vary from case to case. Even a long delay can be condoned
if the witnesses have no motive for implicating the accused and/or when plausible
explanation is offered for the same. On the other hand, prompt filing of the
report is not an unmistakable guarantee of the truthfulness or authenticity of
the version of the prosecution.

@

*62. (i) INDIAN PENAL CODE, 1860 — Section 500 :
Defamation, main ingredients of — Alleged act must be done with
the intention that it is to be known by others — Demanding illegal
gratification [By seeking about submitting herself (complainant)
for fulfilling his lust] in the chamber by public servant — Offence
u/s 500 of IPC not made out.
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*63.

*64.

*65.

66.

(ii) CRIMINAL PROCEDURE CODE, 1973 — Section 197
Sanction for prosecution, requirement of - Demanding illegal
gratification is not an act covered under duties of public servant
— Sanction for prosecution is not required.

(iii) JUDGES (PROTECTION) ACT, 1985 — Section 3 (1)
Protection u/s 3 (1) of the Judges (Protection) Act, extent of —
SDM allegedly demanded illegal gratification to release a person
on bail — Alleged act cannot be termed as if it was done in
discharge of official or judicial duty — Protection u/s 3 (1) of the
Act is not available.

Prakash Vyas v. Smt. Kamlesh Chauhan

Reported in 2007 (4) MPHT 484

@

LAND REVENUE CODE, 1959 (M.P.) — Section 164
Bhumiswami rights in agricultural land, devolution of — Bhumiswami
rights devolves on the death of Bhumiswami on his heirs and not
during his life time.
Ghanshyam v. Kanhiyalal and others
Reported in 2007 (4) MPLJ 418

®
LIMITATION ACT, 1963 — Article 75
Period of limitation to claim compensation for libel is one year — The
right to sue for libel accrues from the date of publication of
defamatory statement when it is published — Each such publication
gives fresh cause of action.
Ram Niwas Gupta v. Dainik Sandhya Prakash and others
Reported in 2007 (4) MPLJ 225 (DB)

[ ]
M.P. CIVIL SERVICES (PENSION) RULES, 1976 — Rule 9(4), Clause (b) of
Third Proviso
Whether order reducing pension passed after two years from the date
of retirement legal? Held, No — Further held, order of reduction in the
pension of effecting recovery must be passed within two years from
retirement.
B.P. Shrivastava v. State of Madhya Pradesh
Reported in 2007 (4) MPHT 410

MOTOR VEHICLES ACT, 1988 — Section 128

Violation of S. 128 of the Act, effect of — Carrying more than one
pillion rider on the motorcycle in contravention of S. 128 of the Act
by a driver — Does not always raise a presumption either regarding
contributory negligence on the part of motor cyclist or pillion rider
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or regarding composite negligence on the part of motor cyclist - It is
only when casual connection is established between the accident
and the violation of the provision of S.128 of the Act that the question
of contributory or of composite negligence can arise.

Devisingh v. Vikramsingh and others

Reported in 2007 (4) MPHT 535 (FB)

Held:

A plain reading of Section 128 of the Act quoted above, would show that
sub-section (1) casts a duty on the driver of a two wheeled cycle not to carry
more than one person in addition to himself on the motor cycle. Similarly, Rule
123 of the Rules quoted above mentions the safety devices to be provided
while manufacturing a motor cycle. These provisions obviously are safety
measures for the driver and pillion rider and breach of such safety measures
may amount to “negligence” but such negligence will not amount to “contributory
negligence” on the part of the pillion rider or “composite negligence” on the part
of the driver of the motor cycle, unless such negligence was partly the immediate
cause of the accident or damage suffered by the pillion rider as would be clear
from the authorities discussed above.

Thus, we are of the considered opinion that if the damage in the accident
has not been caused partly on account of violation of Section 128 of the Act by
the pillion rider of the motor cycle, the pillion rider is not guilty of contributory
negligence. Similarly, if the damage suffered by the pillion rider has not been
caused partly on account of violation of Section 128 of the Act by the driver, the
pillion rider cannot put up a plea of composite negligence by the driver. In other
words, if breach of Section 128 of the Act, does not have a casual connection
with the damage caused to the pillion rider, such breach would not amount to
contributory negligence on the part of the pillion rider of the motor cycle or
composite negligence on the part of the driver of motor cycle.

Accordingly, our answers to the questions referred to us are :(—

(1) Violation of Section 128 of the Act, per se, by a motor cyclist does not
raise a presumption of contributory negligence on his part;
(2) Similarly, violation of Section 128 of the Act per se does not amount
to contributory negligence on the part of the pillion riders.
(3) A pillion rider cannot put up a plea of composite negligence by the driver
of the motor cycle, if the driver only violates Section 128 of the Act.
We also hold that the view taken by the Division Bench of this Court in
Manjo Bee and others v. Sajjad Khan and others, 2000 ACJ] 737, is correct in law
and the view taken by the Division Bench in National Insurance Company Ltd. v.
Smt. Usha Tiwari and others, 2007 (I) MANISA 204 (M.P.) and in Kanti Devi
Sikarwar and others v. Om Prakash and others, 2007 () MPWN 88 = 2007 (1)
M.P.H.T. 447, is not correct in law.
®
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67. MOTOR VEHICLES ACT, 1988 — Sections 145 & 147

Liability of Insurance Company for indemnification, extent of —

(i) Any person other than the insurer and the insured is a third party
— However the insurer would not be liable for any bodily injury
or death of a third party in an accident unless the liability is
fastened on the insurer u/s 147 of the Act or under the terms
and conditions of the policy of insurance.

(ii) The insurer is not liable to cover any liability in respect of death
or bodily injury of an employee u/s 147 (1) of the Act unless
such employee falls in one of the categories mentioned in sub-
clauses (a), (b) & (c) of Clause (i) of the proviso to sub-section
(i) of S. 147 of the Act and further the insurer is liable only for
the liability under the Workmen’s Compensation Act, 1923.

Bhav Singh v. Smt. Savirani and others

Reported in 2007 (4) MPHT 460 (FB)

Held:

@i)....... In a Full Bench judgment delivered by us in Smt. Sunita Lokhand and
others v. The New India Assurance Company Limited and others, ILR (2007) MP
1145, we have quoted Paragraph 17 of the judgment of the Full Bench in Jugal
Kishore and another v. Ramlesh Devi and others, 2003 (4) MPL]J 546 to hold that the
insured who is a party to the insurance is not a third party for the purpose of
Chapter XI of the Act, particularly Section 147 thereof. Thus, any person other
than the insurer and the insured who are parties to the insurance policy is a ‘third
party’. The insurer, however, would not be liable for any bodily injury or death of a
third party in an accident unless the liability is fastened on the insurer under the
provisions of Section 147 of the Act or under the terms and conditions of the policy
of insurance. Hence, the mere fact that a passenger is a third party would not
fasten liability on the insurer unless such liability arises under Section 147 of the
Act or under the terms and conditions of the insurance policy.

This will be clear from the judgment of the Supreme Court in Pushpabai
Purshottam Udeshi v. Ranjit Ginning and Pressing Co., 1977 ACJ 343 (SC), in which
the provisions of Section 95 (a) and 95 (b) (i) of the Motor Vehicles Act, 1939 were
considered and it was held by the Supreme Court that the plea that the words ‘third
party’ are wide enough to cover all persons except the insured and the insurer is
negatived as the insurance cover is not available to the passengers......

We are thus of the opinion that the observations of the Full Bench in Jugal
Kishore (supra), with regard to the meaning of ‘third party’ in Chapter Xl of the
Act has to be understood in the manner in which we have explained above.

(ii) Similarly, an employee is a third party inasmuch as he is not a party to the
insurance policy. But merely because an employee is a third party, the insurance
company would not be liable to compensate in case such employee suffers bodily
injury or dies in an accident in which the motor vehicle is involved unless
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section 147 of the Act files such liability on the insured or unless the terms
and conditions of the contract of insurance liability on the insurer. Section 147 (1)
(b) of the Act provides that in order to comply with the requirements of Chapter XI
of the Act, a policy of insurance must be a policy which insures the person or
classes of persons specified in the policy to the extent specified in sub-section (2)
against the liabilities mentioned in clauses (i) and (ii) thereunder. The Proviso to
sub-section (1) of Section 147 of the Act, however, states that a policy shall not be
required to cover liability other than the liability arising under the Workmen’s
Compensation Act, 1923 in respect of the death of, or bodily injury to any of the
three categories of employees mentioned in sub-clauses (a), (b) and (c) of clause
(i) of the proviso to sub-section (1) of Section 147 of the Act. Hence, even if an
employee is a passenger or a person travelling in a motor vehicle which is insured
as per the requirements of sub-section (1) of section 147 of the Act, the insurer
would not be liable to cover any liability in respect of death or bodily injury of such
employee unless such employee falls in one of the categories mentioned in sub-
clauses (a), (b) and (c) of clause (i) of the Proviso to sub-section (1) of Section 147
of the Act and further in cases where such employees fall under categories
mentioned in sub-clauses (a), (b) and (c) of clause (i) of the Proviso to sub-section
(1) of Section 147 of the Act, the insurer is liable only for the liability under the
Workmen’s Compensation Act, 1923.

This position of law has been clarified by Supreme Court in National
Insurance Company Limited v. Prembai Patel, AIR 2005 SC 2337.

Regarding the Division Bench judgment in National Insurance Co. Ltd. v.
Sarvanlal and others, 2004 (4) M.P.H.T. 404 (DB), we find that the Division Bench
has relied on not only the judgment of the Full Bench in Jugal Kishore (supra),
but also clause (vii) of Rule 97 of the Motor Vehicles Rules, 1994 (for short ‘the
Rules of 1994’) made by the State of M.P. So far as the judgment of the Full
Bench in Jugal Kishore (supra) is concerned, we have already clarified the position
of law. Regarding clause (7) of Rule 97 of the Rules of 1994, we find that the
Rules of 1994 have been made by the State of M.P. under Section 96 of the Act
and in particular sub-section (2) (xxxi) which provides that without prejudice to
the generality of the foregoing power, rules under Section 96 may be made with
respect to the carriage of persons other than the driver in goods carriages.
Section 96 is placed in ChapterV of the Act which relates to ‘Control of Transport
Vehicles’. Sub-section (1) of Section 96 of the Act states that the State
Government may make rules for the purpose of carrying into effect the provisions
of Chapter V. Hence, Rule 97 of the Rules of 1994 has been made by the State
Government to give effect to the provisions of Chapter V of the Act, which, as
we have seen, relates to ‘control of transport vehicles’. These rules obviously
cannot have a bearing in interpreting the provisions of Chapter Xl of the Act
including Sections 145 and 147 of the Act. As we have indicated above, the
liability of the insurer to indemnify the insured in respect of death or bodily injury
suffered by a passenger or an employee would be covered by the provision of
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Section 147 of the Act or the terms and conditions of the insurance policy. Thus,
the decision of the Division Bench in Sarwan Lal (supra), in so far as it relies on
Rule 97 of the Rules of 1994 to hold the insurer liable for death or bodily injury
suffered by the passenger does not lay down the correct law.

68. MOTOR VEHICLES ACT, 1988 — Section 147

Contributory negligence — Collision between a van and tanker —
Resulting in death of driver of van — Tribunal found that driver of
tanker was liable for parking the vehicle in the mid-road at night and
driver of van was liable for driving the vehicle rashly and negligently
and held that both the drivers were equally negligent.

Motor Insurance Policy — Dishonour of cheque - Liability of insurance
company — Once the cover note/policy is issued Insurance Company
becomes liable to indemnify the third party liability — However, the
amount so paid can be recovered from the owner of the vehicle.
Anuradha Kaushik and others v. Varun Ground Water

Development Corporation and others

Reported in 2007 ACJ 2877 (DB)

Held:

Since it is a case of third party accident, even in the case of cancellation of
the policy on dishonour of cheque the insurance company is liable under statutory
liability. The learned Tribunal has already placed reliance on the decisions in the
cases of Oriental Insurance Co. Ltd. v. Inderjit Kaur, 1998 ACJ 123 (SC) and
New India Assurance Co. Ltd. v. Rula, 2000 ACJ 630 (SC), in which the Supreme
Court has held that once the cover note/policy is issued, the insurance company
becomes liable to indemnify the third party liability. Similar is the case in hand.
Therefore, when the right of recovery is given to the insurance company, in the
light of the aforesaid decisions, we do not find that the Tribunal has committed
any illegality and in the light of the aforesaid right we do not find any merit in the
appeal filed by the insurance company, as their rights are already protected.
Accordingly, the appeal filed by the insurance company is dismissed ..,

Since the Tribunal has recorded a positive finding that the driver of the tanker
was also liable for parking the vehicle in the mid-road and the driver of Maruti van
was also liable for driving the vehicle rashly and negligently, therefore, both are
liable and their liability is contributory. In such type of accidents only one party
cannot be held to be liable. Thus, we are also of the view that the Tribunal has
recorded a positive finding and has rightly apportioned the liability between the
parties as 50:50. Considering the aforesaid finding we do not find that any case is
made out for reversal of the said finding. Accordingly, the finding recorded by the
Tribunal appears to be just and proper and no interference is called for.
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69. MQTOR VEHICLES ACT, 1988 — Section 166
Principles of assessment of quantum in case of fatal accident —
_Deceased had shown his business income, income from bonds and
!ncome of minor son in his income tax return — Whether the entire
Income of the deceased to be taken into consideration for computing
compensation? Held, No.
New India Assurance Co. Ltd. v. Pramila and others
Reported in 2007 ACJ 2840 (DB)

Held:

The manner of arriving at the damages is to ascertain the net income of
the deceased available for the support of himself and his dependants and to
deduct therefrom such part of his income as the deceased was accustomed to
spend upon himself, as regards both self-maintenance and pleasure and to
ascertain what part of his net income the deceased was accustomed to spend
for the benefit of the dependants. Then that should be capitalized by multiplying
it by a figure representing the proper number of years' punchase.

When we apply the aforementioned principle to the facts of this case then
it becomes clear that only that income could have been taken as basis which
the deceased was actually earning from his business and which due to his death
has ceased to earn, resulting in loss to his dependants, i.e., claimants herein. In
other words what the deceased was earning from his business alone could be
made basis for determining the compensation payable to dependants because
it is that sum which is now no longer available to the dependants due to untimely
death of deceased. Applying this principle which is discernible from the law laid
down by the Supreme Court quoted in Gobald Motor Service Ltd. v.
RM.K. Veluswami, 1958-65 ACJ 179 (SC), income of Rs. 1,27,346 which was
shown by the deceased in his last return (i.e., prior to his death) as income
earned from business should have been made basis for calculation. It is this
income which has ceased due to his death and becomes a loss to the dependants
(claimants). So far as income earned by deceased from interest i.e., Rs. 20,707
was concerned, it may be taxable or non-taxable but the same could not be
regarded as loss to the dependants because due to death of the deceased, the
amount remained in deposit and at best it would have gone to his nominee. In
other words, the interest income was being earned from deposits made in
HUDCO/IDBI bonds and, hence, the same was a recurring income to deceased
and on his death to any of his nominees, nominated in the bonds. In these
circumstances, we do not consider it proper to hold that income earned by
deceased from these deposits was also a loss to the dependants. In our
considered view, this part of income, i.e., Rs. 20,707 earned as interest, should
have been excluded from considering the loss to the dependants. Same is the
case in relation to income shown in the third head, i.e., Rs. 84,240. This income
was also not a business income of deceased but it was shown to be an income
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earned by deceased’s minor son out of the capital standing in the name of
minor son. It is due to the scheme of the income Tax Act, the income of minor
children is required to be clubbed in the hands of minor's father which in turn
obliges the deceased, i.e., father to include in his return for payment of income
tax. in no case, it could be regarded as income earned by the deceased from
his own business. In other words, the income of minor remains his own income
and he had a right to utilise it on his attaining majority it being his own capital. in
our opinion, thus, even this amount (Rs. 84,240) could not have been made
basis for determining the compensation payable to the dependants because it
was not the income of the deceased from his business.

*70. MOTOR VEHICLES ACT, 1988 - Section 149 (2)
Fake driving licence - Liability of Insurance Company — Owner had
verified the licence and on prima facie scrutiny found it to be correct
and there was nothing to show that it was interpolated and not a
genuine one - In such circumstances in case of fake licence Insurance
Company is not exempted from the liability — Lal Chand v. Oriental
Insurance Co. Ltd., 2006 ACJ 2161 (SC) followed.
Prahalad Rai v.Shashi Kori and others
Reported 2007 ACJ 2575 (MP) (DB) -

*71. MOTOR VEHICLES ACT, 1988 - Section 149 (2)
Fake Licence - Liability of Insurance Company - Licence of driver of
offending vehicle was not insured by the concerned R.T.O. - Licence
was subsequently renewed - No evidence to show that owner had
knowledge about it - There was no breach of policy condition by the
owner - Insurance Company cannot be exonerated from liability.
Sunita Bai and others v. Rammu Patel and others
Reported in 2007 ACJ 2640 (MP) (DB)

*72. MOTOR VEHICLES ACT, 1988 ~ Section 166
Contributory negligence — The accident occurred due to collision
between the vehicle in which claimant was travelling and the
offending truck - That claimant kept his hand outside the vehicle
which ensued in causation of injuries and therefore, he had
contributed to the same and the said contributory negligence could
be assessed at 25 per cent.
Trilok Chand v. Purshottam and others
Reported in 2007 ACJ 2473 (MP) (DB)
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*73. MOTOR VEHICLES ACT, 1988 - Section 166

*74.

Composite negligence — Apportionment of inter se liability — No
specific evidence led by parties on both sides as to the extent the
driver of each truck was responsible for the accident — Both
tortfeasors jointly liable to pay compensation.

Goods vehicle — Passenger risk — Liability of insurance company in
case of composite negligence — Whether insurance company of truck
in which passenger was tavelling is liable? Held, No — 2005 ACJ 721
(SC) followed.

Lalit v. Abdul Rashid and others

Reported in 2007 ACJ 2771

MOTOR VEHICLES ACT, 1988 - Section 166

Fatal accident — Deceased a child — Principles of assessment of
quantum of compensation — If parents establish that they had a
reasonable expectation of pecuniary benefit in case the child had
lived, they are entitled to claim prospective loss.

Deceased a boy aged 7, student of second standard —Tribunal allowed
Rs. 50,000/- plus Rs. 1,000/- for funeral expenses and Rs. 500/- towards
medical expenses — High Court enhanced the award to Rs. 1,52,000/-
— Apex Court observed : “This Court in Lata Wadhwa v. State of Bihar,
2001 ACJ 1735 (SC) while computing compensation made distinction
between deceased children falling within the age group of 5 to 10
years and age group of 10 to 15 years.

In cases of young children of tender age, in view of uncertainties
abound, neither their income at the time of death nor the prospects
of the future increase in their income nor chances of advancement
of their career are capable of proper determination on estimated basis.
The reason is that at such an early age, the uncertainties in regard to
their academic pursuits, achievements in career and thereafter
advancement in life are so many that nothing can be assumed with
reasonable certainty. Therefore, neither the income of the deceased
child is capable of assessment on estimated basis nor the financial
loss suffered by the parents is capable of mathematical computation”.
Tribunal’s award maintained.

Oriental Insurance Co. Ltd. v. Syed Ibrahim and others
Reported in 2007 ACJ 2816 (SC)
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*75. NEGOTIABLE INSTRUMENTS ACT, 1881 — Sections 5,6, 9 & 138
‘A’ filed a private complaint against ‘B’ who had issued cheque
mentioning the word ‘self’ - Trial Court took cognizance of the offence
u/s 138 of the Act - Petitioner contended that cheque was not issued
to respondent in his name - Held, the cheque is appearing to be
issued for liability of debt and because the words ‘or bearer’ were
not cut — S.138 of the Act applicable.
Babulal Jain v. Kewalchand Jain
Reported in 2007 (4) MPHT 371

*76. NEGOTIABLE INSTRUMENTS ACT, 1881 — Section 138
Complaint u/s 138 of the Act was filed without signature of the
complainant — He was willing to rectify defect — Held, if mistake could
be cured without causing prejudice to opposite party, should be
allowed to be rectified.

Smt. Shashi Shrivastava v. Jagdishsingh Kushwah
Reported in 2007 (4) MPHT 480
@

77. NEGOTIABLE INSTRUMENTS ACT, 1881 — Sections 138 (b), (c) and 142
Whether it is necessary for the payee or holder in due course of any
cheque to mention 15 days time for payment of amount demanded?
Held, No — Further held, if complaint is filed before arising of cause
of action, Court can keep it pending and take cognizance after arising
of cause of action.

Dhirajsingh v. Sardarsingh and another
Reported in 2007 (4) MPHT 362

Held:

........ looking to the substantial question of law involved in this case, this
Court feels it just and proper to decide the pure question of law viz., Whether
under Section 138 (Proviso — c) of Negotiable Instruments Act, 1881 (hereinafter
referred to as ‘the Act’) it is necessary for the payee or the holder in due course
of the cheque is required to mention the period of 15 days for payment of the
cheque amount to the drawer in a statutory notice required to be sent by the
payee or holder of the cheque as per provision under Section 138 Proviso (b)....

The Supreme Court, in the case of Narsingh Das Tapadia v. Goverdhanlal,
AIR 2000 SC 2946 has held that “filing of complaint before expiry of notice period
contemplated by Section 138 (c) would not be sufficient for dismissal of the
complaint on the ground that the complaint was filed in a premature stage”. In
this case, the Supreme Court has discussed and distinguished between taking
cognizance and filing of complaint and held that “even if the complaint is filed,
before arising of cause of action, the same cannot be dismissed and the Court
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can keep the complaint pending and take cognizance after arising of the cause
of action”. This ratio decidendi in the case of Narsingh Das Tapadia (supra) is
clearly indicating that the complaint can be filed before arising of the cause of
action, but cognizance can be taken only after arising of cause of action meaning
thereby mentioning of 15 days time in the notice is not necessary, but the drawer
of the cheque can make the payment within 15 days of te receipt of the said
notice. This view is supported by the view taken by the Madras High Court in
the case of P.V.R.S. Mani Kumar v. Krishna Reddy, (1999) Cri.LJ 2010) as well
as the Supreme Court judgment passed in the case of Central Bank of India
and another v. M/s Saxons Farms and others, 1999 Cri.LJ 4571). In this case the
arguments were advanced on behalf of the accused before the High Court that
in the demand notice, as per provision under Section 138 Proviso (b) the intention
of filing criminal complaint as per provision under Section 142 of the Act was not
mentioned, therefore, the notice did not fulfill the requirement and the complaint
was not maintainable. The High Court accepted the arguments and quashed
the complaint against which the complainant went up before the Supreme Court
and the Supreme Court has held that “in view of the wording mentioned in the
notice, the complainant has expressed his intention to take legal action against
the accused and he need not mention in clear words what action he was going
to take and in addition to filing of criminal complaint under the Act compiainant
can also expose the accused by; prosecuting him under the indian Penal Code."
This interpretation of the Supreme Court is clearly indicating that in the notice
under Section 138 Provisos (b) and (c¢) the complainant is required to demand
the amount and express his intention for prosecution of the accused upon
non-payment of amount. '

~In view of the foregoing discussion, the Court is of the considered view that
the view taken by this Court in the case of Arihant Fertilizers Ltd., Indore v. Rahul
Builders, Neemuch and another, 2005(3) MPLJ 444, that in the notice complainant
is duty bound to mention 15 days time for payment of amount demanded and if
less time is mentioned in the notice, the complaint is not maintainable, has not laid
down the correct law. Therefore, the same is hereby overruled.

78. PREVENTION OF CORRUPTION ACT, 1988 — Section 7
Bribe — Money handed over to one for passing it to an official
concerned — No evidence to show that the person receiving money
has knowledge that it is bribe — Explanation offered by the person is
also acceptable — In such position person cannot be convicted as
conduit.
K. Subba Reddy v. State of A.P.
Judgment dated 28.09.2007 passed by the Supreme Court in Criminal
Appeal No. 1309 of 2007, reported in (2007) 8 SCC 246
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Held :

- There is no material to show about the knowledge of A-2 regarding the
money being bribe. He had offered the explanation that the money was to be
paid to Subbarayudu. In this connection, reference is made to the evidence of
PW-1. He has only stated that A-1 asked him to hand over the money to A-2 if
he had gone out for checking of shops.

The appellant (A-2) at the relevant point of time was working as a Home
Guard. He was assigned different duties at different places. It is accepted in the
cross examination by PW-1 that there is no Sub-treasury at Mydukur and if
anybody wants to remit money to the Government, one has to go out to different
places. It is also accepted that there is a practice of giving money to some boys
working in the shops or some places to remit the money to the Government
treasury at different places indicated by the shop owners. It was also accepted
that Subbarayudu was a person who used to remit the amount to Government
on behalf of shop owners. It is the accepted position that the present appellant
had no role to play in the return of the stock register. It is the prosecution case
that A-1 had wanted the bribe to be paid for the return of the stock register.
Above being the position, the material is not sufficient to hold the appellant
guilty. His conviction is accordinglyset aside.

*79. PREVENTION OF CORRUPTION ACT, 1988 - Sections 17 Second

Proviso and 13 (1) {(e)

CRIMINAL PROCEDURE CODE, 1973 - Section 465

(i) Offences punishable under the Prevention of Corruption Act -
Property disproportionate to the known sources of income can
be investigated by the SP in Special Police Establishment.

(ii) lllegality, if any, committed in the course of investigation does
not affect the competence and jurisdiction of the Court to take
cognizance and try the offence.

Ramijit Singh v. State of M.P.

Reported in 2007 (4) MPLJ 581

® .
*80. PREVENTION OF CORRUPTION ACT, 1988 - Section 19

CRIMINAL PROCEDURE CODE, 1973 - Section 300

Invalid Sanction — Applicant tried for offences punishable under

S. 13 (1) (d) r/w/s 13(2) Prevention of Corruption Act — Trial Court

acquitted applicant for want of valid sanction — Fresh chargesheet

filed - Held, accused acquitted or discharged on the ground of invalid
sanction for Prosecution — Filing of new charge sheet not barred by

Section 300 Cr.P.C. ‘

Ajay Rai v. State of M. P.

Reported in L.L.R. (2007) M.P. 1821

' o
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*81. PREVENTION OF FOOD ADULTERATION RULES, 1955—
Rules 32 (c) (i) & 50
Complaint for the offence punishable u/s 7 (Il & ) r/iw/s/ 16 (1) (A) (I
& Il) of the Prevention of Food Adulteration Act, 1954 alleging breach
of Rules 32 (c) (i) and 50 of the Prevention of Food Adulteration Rules
was filed against petitioner company - Provisions contained in Rule
32 (c) (i) was not applicable at the time of incident but came into
force later on — Held, Prosecution for the alleged breach of the Rule
is erroneous and amounts to abuse of process of law — -Criminal
proceedings quashed.
K. Bhattacharya and others v. State of M.P. and others
Reported in 2007 (4) MPLJ 263

o

82. PROTECTION OF HUMAN RIGHTS ACT, 1993 - Section 30
Violation of human rights, taking cognizance of — Court of Sessions
cannot take direct cognizance of any offence unless the case is
committed to that Court for trial by competent Magistrate.
Rajendra Dattatray Bapat v. Nagar Palik Nigam, Dewas and
another
Reported in 2007 (4) MPHT 358

Held:

| have taken into consideration the contentions raised by the petitioner. It is
clear that Protection of Human Rights Act, 1993 does not provide any specific
procedure for trial of the offences regarding violation of human rights by someone.
Only Specific Court being Court of Session has been designated as Human Rights
Court under Section 30 of the Act. A provision for appointment of Special Public
Prosecutor has also been incorporated in the Act under Section 31 of the Act.

As no specific procedure has been provided in the Protection of Human
Rights Act, 1993, therefore, the general provision of Code of Criminal Procedure,
1973, regarding procedure of trial of case will be applicable. Court of Sessions
though, it is required to work as a Special Court under the provisions of this Act
remains Court of Sessions and that Court cannot take direct cognizance of any
offence, unless the case is committed to that Court for trial by any Competent
Magistrate. Therefore, the opinion expressed by learned Sessions Judge
appears perfectly according to law. It does not appear that learned Sessions
Judge Dewas has committed any irregularity, illegality and impropriety in passing
the impugned order of returning the complaint to the complainant for presenting
the same before a Competent Court.
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83. PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT, 2005 -
Section 12 (3) '
Filing complaint to Magistrate — Procedure — Merely complaint is not
filed in prescribed form is no ground to dismiss complaint - Aggrieved
person can file complaint directly to Magistrate — If she wants, may
approach the Protection Officer -~ In emergency, she can take help
from the service provider -~ Complaint cannot be rejected on the
ground of verification if affidavit is also filed in support of complaint.
Milan Kumar Singh and Anr. v. State of U.P. and Anr.
Reported in 2007 Cr.L.J. 4742

Held:

(2)

(5)

Learned counsel for the applicants has placed before me a few legal
points. According to him, there is no compliance of Rule 6 of the Protection of
Women from Domestic Violence Rules, 2006 (hereinafter referred to as the
Rules). According to these Rules, the complaint must be filed in Form Il given in
the Rules. He has argued that without compliance of Rule 6, the complaint cannot
be entertained by the Magistrate. Rule 6 of the said Rules is quoted below:

Rule 6 : Application to the Magistrate - (1) Every application

of the aggrieved person under Section 12 shall be in Form
Il or as nearly as possible thereto.

An aggrieved person may seek the assistance of the
Protection Officer in preparing her application under sub-
rule (1) and forwarding the same to the concerned
Magistrate.

In case the aggrieved person is illiterate, the Protection

Officer shall read over the application and explain to her
the contents thereof.

The affidavit to be filed under sub-section (2) of Section 23
shall be filed in Form . '

The applications under section 12 shall be deait with and

the orders enforced in the same manner laid down under

section 125 of the Code of Criminal Procedure, 1973 (2 of
1974).

Section 12(3) of said Act aISo provides procedure for filing application
under sub-section. (1) which runs as under :

12 (3) - Every application under sub-section (1) shall be in
such form and contain such particulars as may be prescribed
or as nearly as possible thereto.
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Though, learned counsel for the applicants has given a good reasoning in
support of his argument, but | see no force in this contention. The words “as
nearly as possible thereto” appeared in Section 12 (3) of the Act and Rule 6
both. This is the social legislation and purpose of the Act is not to create hurdle
before the aggrieved person in filing the complaint, but Form has been
prescribed in the Rules, only to facilitate filing of complaint so that it may contain
all necessary particulars for decision of the case. If any complaint is drafted in
such a manner with all necessary particulars and usual information required by
prescribed Form are contained therein, that cannot be said to be a bad complaint
in the eye of law. The Form prescribed by the Act is nothing else, but proper
forum and facility given to the complainant for placing all relevant facts before
the court concerned. The Legislature was very much aware of this fact, that is -
why both in Section 12 and Rule 6, the words “as nearly as possible thereto”
have been mentioned. The intention of the Legislature was not at all to reject
the complaint for not filing in prescribed Form II.

The next point, which has been vehemently argued by learned counsel for
the applicants is that the complaint cannot be fi'ed directly to the Magistrate,
but it should be filed before the Protection Officer as defined in Section 2(n) of
the Act and on receiving the complaint, the Protection Officer will submit Domestic
Incident Report and then the Magistrate will take cognizance of the matter. The
power of protection Officer has been given in Section 9 of the Act. The services
of service providers as provided in section 2(r) of the Act may also be taken.
The duties of service provider has been provided under section 10 of the said
Act. But a plain perusal of these provisions clearly show that this argument of
learned counsel for the applicant has no legal force that any aggrieved person
cannot file complaint directly to the Magistrate concerned. Section 12 of the Act
reads as under :

Section 12. Application to Magistrate - (1) An aggrieved person
of a Protection Officer or any other person on behalf of the
aggrieved person may present an application to the Magistrate
seeking one or more reliefs under this Act :

Provided that before passing any order on such application,
the Magistrate shall take into consideration any domestic
incident report received by him from the Protection Officer
or the service provider.

(2) The relief sought for under sub-section (1) may include a
relief for issuance of an order for payment of compensation
or damages without prejudice to the right of such person to
institute a suit for compensation or damages for the injuries
caused by the acts of domestic violence committed by the
respondent:
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Provided that where a decree for any amount as compensation
or damages has been passed by any Court in favour of the
aggrieved person, the amount, if any, paid or payable in
pursuance of the order made by the Magistrate under this
Act shall be set off against the amount payable under such
decree and the decree shall, notwithstanding anything
contained in the Code of Civil Procedure, 1908 (5 of 1908),
or any other law for the time being in force, be executable for
the balance amount, if any, left after such set off.

(3) Every application under sub-section (1) shall be in such
form and contain such particulars as may be prescribed or
as nearly as possible thereto.’

(4) The Magistrate shall fix the first date of hearing, which shall
- not ordinarily be beyond three days from the date of the
application by the court.

{5) The Magistrate shall endeavour to dispose of every
application made under sub-section (1) within a period of
sixty days from the date of its first hearing.

A plain reading of the Section shows that the aggrieved person can file
complaint directly to the Magistrate concerned. This is the choice of the aggrieved
person that instead of directly approaching the Magistrate, he or she can approach
the Protection Officer and in case of emergency, the service provider and with their
help to the Magistrate concerned. The word “or” used in Section 12 of the Act is
very material, which provides a choice to the aggrieved person to approach in the
aforesaid manner. There is no illegality in directly approaching the Magistrate for
taking cognizance in the matter. This is for the Magistrate concerned to take help
of Protection Officer and service provider after receiving the complaint provided,
he feels it necessary for final disposal of the dispute between the parties. If the
parties concerned or Magistrate takes help of the Protection Officer, he will submit
a Domestic incident Report to the Magistrate concerned.

The Form 1l provides mode of verification of affidavit. Learned counsel for
the applicant has contended that since on the bottom of the complaint, no such
verification note has been annexed, therefore, also the complaint filed before
the Magistrate is bad in law. But this argument has no force because in support
of the complaint, the opposite party No. 2 has filed an affidavit swearing contents
of the complaint. Therefore, that lacuna is duly filled up. Any law, does not provide
for rejection of the complaint only on the basis that it does not contain verification
note on the complaint itself. The purpose of the Act is to cause prima facie belief
to the authority concerned where the complaint is filed on the basis of affidavit
or verification note about contents of application. In the present case also, an
affidavit has been filed in support of complaint which is properly verified.
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*84. PUBLIC GAMBLING ACT, 1867 — Sections 3, 4,5 & 6

*85.

*86.

Power to enter and authorize police to enter and search — House of
applicant was searched after obtaining authorization from City
Superintendent of Police — Applicant ran away from the house
whereas several persons were found gaming — Playing Cards and
money were seized — Applicant convicted by Courts below under Ss.
3 and 4 of Act, 1867 — Held, Authorization Warrant not proved in trial
— City Superintendent of Police not examined - Un-exhibited
Authorization warrant which is in shows that warrant is a printed
proforma — it means non-application of mind by officer — Authorization
Warrant has no force in the eye of law — No presumption can be drawn
under Section 6 of Act — Applicant acquitted. A

Rakesh Rai v. State

Reported in I.L.R. (2007) M.P. 1717

PUBLIC TRUST ACT, 1951 (M.P) — Section 8

CIVIL PROCEDURE CODE, 1908 - Section 80

(i) In a suit u/s 8 of the M.P. Public Trust Act against finding of the
Registrar, notice u/s 80 of CPC is required to be given to the
State Government and Registrar of Public Trust

(i) Suit against finding of the Registrar cannot be dismissed after
issuance of a notice u/s 8(2) of M.P. Public Trust Act in case State
Government through Registrar chooses not to defend the suit.

(iii) A notice u/s 80 of CPC can be waived by a party protected by
S. 80 — Such waiver binds the rest of the parties and party who
has himself no right to a notice capnot challenge a suit on the
ground of want of notice to the only party entitled to receive it.

Asharam Dixit v. Narayan and others

‘Reported in 2007 (4) MPLJ 251 (DB)

SOCIETIES REGISTRIKARAN AUHINIYAM, 1973 (M.P.) — Sections
3(f) & 33 ' ‘

Govt. aided Society — Question whether State aided Society would mean
society which receives or received aid, grant or loan in the current year
or would also mean society which had received aid, grant or loan in
previous year referred to Full Bench? Respondent Society not being
paid any grant-in-aid since 2001 - Govt. superseded governing body
of Society and appointed administrator — Writ Petition allowed holding
that the society was not a State aided society — Held, State aided society
means which not only receives aid, grant or loan for the present but
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also has received aid, grant or loan in past and financial interest of
Central Govt., State Govt. or statutory body in society subsists — Would
not cover Society which has received aid, grant or loan in past but in
which Central Govt. or State Govt. or any Statutory Body which had
granted aid, grant or loan does not continue to have any financial
interest — Reference answered accordingly.
State of Madhya Pradesh v. Chandra Shekhar Azad Shiksha
Prasad Samiti, Bhind '
Reported in LL.R. (2007) M.P. 1545

L

*87. SPECIFIC RELIEF ACT, 1963 — Section 16 (c)

Suit for specific performance of contract decreed by the Trial Court —
-Appellant (defendant) filed appeal against the judgment and decree
- Held, respondent (purchaser) was neither ready and willing to get
the sale deed executed nor it appears that he came with clean hands
and further he did not comply with the conditions of the agreement —
Decree set aside and appellant directed to refund the respondent
sum of Rs. 1,00,000/- in lump sum within one month failing which
directed further to pay interest @ 15% p.a. on amount to be refunded.
Nirmal Kumar v. Smt. Kanta Devi
Reported in 2007 (4) MPLJ 464

)

88. STAMP ACT, 1899 ~ Sections 33, 35 & 37
STAMP RULES, 1942 (M.P.) - Rule 19
Whether the photocopy of instruments bearing stamp of sufficient
amount but of improper description could be |mpounded" Held, No
— Law explained.
Hariom Agrawal v. Prakash Chand Malviya
Judgment dated 08.10.2007 passed by the Supreme Court in Civil
Appeal No. 4696 of 2007, reported in (2007) 8 SCC 514

Held :

It is clear from the decisions of this Court and a plain reading of Sections
33, 35 and 2(14) of the Act that an instrument which is not duly stamped can be
impounded and when the required fee and penalty has been paid for such
instrument it can be taken in evidence under Section 35 of the Stamp Act. Sections
33 or 35 are not concerned with any copy of the instrument and party can only
be allowed to rely on the document which is an instrument within the meaning of
Section 2(14). There is no scope for the inclusion of the copy of the document
for the purposes of the Stamp Act. Law is now no doubt well settled that copy of
the instrument cannot be validated by impounding and this cannot be admitted
as secondary evidence under the Indian Stamp Act, 1899.
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Section 37 of the Act would be attracted where although the instrument
bea}rs a stamp of sufficient amount but such stamp is of improper description,
as in the present case where the proper stamp duty of Re.1/- under the Act has
not been paid but a notarized stamp of Rs.4/- was affixed on the document. The
sufficient amount of the stamp duty has been paid but the duty paid by means
of affixture of notarized stamp is of improper description.

By virtue of Rule 19 of the Madhya Pradesh Stamp Rules, 1942, the
Coliector of Stamp is authorized to receive the proper stamp duty on an
instrument which bears a stamp of proper amount but of improper description,
and on payment of the adequate duty chargeable under the Act he would certify
by endorsement on the instrument that the instrument is duly stamped. Under
. the proviso to the Rule, the Collector may pardon the further payment of duty
prescribed in this Rule provided the person holding the original instrument moves
the Collector within three months of the execution of the instrument for certification
by endorsement and the Collector is satisfied that the stamp of improper
description was used solely on the account of the difficulty or inconvenience of
the holder of the instrument to procure the adequate stamp duty required to be
paid on the instrument. But the power under Section 37 and Rule 19, even after
framing the rules by the State Government, could only be exercised for a
document which is an instrument as described under Section 2(14). By various
authorities of this Court, an instrument is held to be an original instrument and
does not include a copy thereof. Therefore, Section 37 and Rule 19 would not
be applicable where a copy of the document is sought to be produced for
impounding or for admission as evidence in a case.

*89. STATE RE-ORGANIZATION ACT, 2000 (M.P.) — Section 68
Provisions relating to services in M.P. and Chhatisgarh ~ Allocation
~ 8 posts of Joint Registrar and 14 posts of Dy. Registrar, Co-operative
Department allotted to State of Chhatisgarh ~ State of Chhatisgarh
informed that only 6 posts of Joint Registrar and 18 posts of
Dy. Registrar required — Six officers already given their option for
State of Chhatisgarh — Allocation of respondent no. 1 quashed by
Learned Single Judge - Held, successor States can agree to number
of posts in a cadre to be allotted to a State — If two States have agreed
to number of particular posts which will be divided between States,
the same cannot be heid to be violative of S.68.
Parasnath Singh v. G.C. Kewalremani
Reported in LL.R. (2007) M.P. 1566

)
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*90. SUCCESSION ACT, 1925 ~ Section 63
Execution of Will, proof of — The Will must be proved in accordance
with law as laid down in S. 68 of the Evidence Act r/w/s 63 of the
Indian Succession Act — The onus probandi lies in every case upon
the party propounding a Will and he must satisfy the conscience of
the Court that the instrument so propounded is the last Will of a free
and capable testator.
Chandrakanta Jaiswal v. Leela Bai and others
Reported in 2007 (4) MPLJ 289

[

91. SUCCESSION ACT, 1925 - Sections 283 & 307 (i)
Probate proceedings - Transfer of property during probate
proceedings —~ Transferee is not a necessary party — Citations are
necessary to be made only of those who claim through or under the
Will or deny or dispute the execution of Will.
Sunil Gupta v. Kiran Girhotra and others
Judgment dated 09.10.2007 passed by the Supreme Court in Civil
Appeal No0.4729 of 2007, reported in (2007) 8 SCC 506

Held :

A transferee of a property during the pendency of a proceeding is not a .
necessary party. Citations are necessary to be made to only those who, inter
alia, claim through or under the will or deny or dispute the execution thereof.

Citation, as is well-known, should be conspicuously displayed on a notice
board. Before purchasing the properties, Amit Pahwa and consequently the
appellant had taken a calculated risk. In a situation of this nature, he is not a_
necessary party. He took the risk of the result of the probate proceedings. His
apprehensron that Raj Kumar may not take any interest in the Imgatron cannot
by itself a ground for interfering wrth the rmpugned judgment Itis speCulatrve in
nature

In Seth Beni Chand V. Kamla Kunwar, (1976) 4 SCC 554 whereupon reliance
has been placed by Mr. Ramachandran this Court was considering an argument
as to_whether alienees of properties are entitled to citation in probate
proceedings. This Court proceeded on. the assumption that Banwanlal Shrinivas
v. Kusum Bai, AIR 1973 MP 69 lays down the correct law. But even therein a
distinction was made stating that the alienee was a transferee pendent lite. The
said decision, therefore, is an authority for the proposmon that no citation need
be issued to any person who had no right to the property’ prior to the
commencement of the probate proceedings. This Court in no uncertain term
opined that the alienees had no right to be heard in the appeal. The said decision,
therefore, runs counter to the submission of Mr. Ramachandran.
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We may notice that a Division Bench of the Delhi High Court in Indian
Associates v. Shivendra Bahadur Singh, AIR 2003 Del 292, opined that the court
must be satisfied in regard to the execution of the Will. It is not concerned with
any other arrangement. It was held:

“26. The respondent on the other hand have tried to
distinguish the cases relied upon by the appellant by
contending that all those were cases where, certain persons
were allowed to intervene or were impleaded but all were
cases of family members and as such these decisions are
no authority for the proposition that a third party purchaser
as the appellant-herein, could apply to be made a party in
probate proceedings.

27. During the hearing of the matter, we drew the attention
of both the parties to the provisions of Section 307 of the
Succession Act, which made the permission of the court to
be mandatory for purposes of transfer of property by an
administrator. Both the parties were heard on this aspect.”

92. TORTS:
Medical negligence — Family Planning Operation, failure of ~ Suit for
damages filed for monetary burden of bringing up and providing
basic and necessary amenities to the unwanted child.
Defence put forth that doctor is qualified and there was no
negligence on her part in performing the operation and failure of
operation can be for a variety of reasons.
Plaintiff failed to prove the negligence of the doctor by cogent
evidence - Trial Court was justified in dismissing the suit.:
Shiv Kali Bai v. Dr. Sunanda Choudhary and others
Reported in 2007 ACJ 2607 (MP) (DB)

Held:

It is pertinent to mention here that the appellant admitted in para 19 of her
cross-examination that-the respondent No. | had performed the operation with
full care and caution and under great skill. In the cross-examination suggestion
was given to her that she should have kept away from her husband for 6 months,
as advised by the respondent No.1 and not having done so, obviously it had to
result in a pregnancy and that is how appeliant had become pregnant. By the
time, she was examined by the respondent No.1, it was too late to go for any
operation. She had admitted in her cross-examination that neither she got herself
examined nor made any enquiries from any of the doctors asking her the reasons
for failure of the operafion. She has admitted with regard to the undertaking
given by her before the operation. For all these reasons, it was submitted that
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the plaint of appellant deserves to be allowed and learned trial Judge committed
an error in dismissing the same.

The appellant did not produce any expert evidence to prove negligence
on the part of respondent No. 1 in performing the tubectomy operation.

Respondents examined Dr. Sunanda Choudhary, DW 1. She has deposed
with regard to her qualification and also with regard to operation having been
performed for sterilisation on appellant on 17.11.1994 at Khwasa Camp. The
said operation was performed in the course of her official duty. Necessary
precautions, which were required to be observed, were explained to the appellant.
She has deposed that failure of this operation is to the extent of 7-8 per cent. In
case of failure of the operation, she would not be liable to pay any damages, as
there was no negligence on her part. It could have been for a variety of reasons.
She had denied that the failure was on account of her negligence or callousness.
She has denied that appellant had come to her soon after her first menstrual
cycle was missed. lf she had done so, then safely the pregnancy could have
been terminated. This would go to show that appellant was not interested in
getting the pregnancy terminated. Hence, it would not be called an unwanted
child.

The question of medical negligence had cropped up for consideration before
the Supreme Court in State of Haryana v. Santra, 2000 ACJ 1188 (SC). The
observations of the Supreme Court in para 42 are mentioned herein below:

“(42) Having regard to the above discussion, we are
positively of the view that in a country where the population
is increasing by the tick of every second on the clock and
the government had taken up the family planning as an
important programme, for implementation of which it had
created mass awakening for the use of various devices
including the sterilisation operation, the doctor as also the
State must be held responsible in damages if the sterilisation
operation performed by him is a failure on account of his
negligence, which is directly responsible for another birth
in the family, creating additional economic burden on the
person who had chosen to be operated upon for
- sterilisation.” o
In the same judgment, negligence has also been considered, which finds place
in para 10, reproduced hereinbelow:

“(10) Negligence is a ‘tort’. Every doctor who enters into
the medical profession has a duty to act with a reasonable
degree of care and skill. This is what is known as ‘implied
undertaking' by a member of the medical profession that
he would use a fair, reasonable and competent degree of
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skill. In Bolam v. Friern Hospital Management Committee,
(1957) 2 All ER 118, McNair, J., summmed up the law as
under:

‘The test is the standard of the ordinary skilled man
exercising and professing to have that special skill. A man
need not possess the highest expert skill; it is well
established law that it is sufficient if he exercises the ordinary
skill of an ordinary competent man exercising that particular
art. In the case of a medical man, negligence means failure
to act in accordance with the standards of reasonably
competent medical men at the time. There may be one or
more perfectly proper standards, and if he conforms with
one of these proper standards, then he is not negligent’”

However, the view expressed by the Apex Court in the matter of Santra
(supra) has been distinguished by a three-Judge Bench of the Supreme Court
in State of Punjab v. Shiv Ram (2005) 7 SCC. In the said case, it has been held
as under:

“Merely because a woman after having undergone a
sterilisation operation became pregnant and delivered a
child, the operating surgeon or his employer cannot be held
liable for compensation on account of unwanted pregnancy
or unwanted child. The claim in tort in such cases can be
sustained only if there was negligence on the part of the
surgeon in performing the surgery and not on account of
“childbirth. The proof of negligence shall have to satisfy
- Bolam’s test, (1957) 2 All ER, 118, 121 D-F, set out in Jacob
Mathew’s case, 2005 ACJ 1840 (SC) at page 1850, para 20.
Failure due to natural causes would not provide any ground
for a claim. It is for the woman who has conceived the child
to go or not to go for medical termination of pregnancy.
Having gathered the knowledge of conception in spite of
having undergone sterilisation operation, if the couple opts
for bearing the child, it ceases to be an unwanted child.
Compensation for maintenance and upbringing of such a
child cannot be claimed. Once the woman misses the
menstrual cycle, it is expected of the couple to visit the
doctor and seek medical advice. Section 3 (2) read with
Explanation |l thereto, of the Medical Termination of
Pregnancy Act, 1971, provides under the law, a valid and
legal ground for the termination of pregnancy. If the woman
has suffered an unwanted pregnancy, it can be terminated
and this is legal and permissible under the Medical
Termination of Pregnancy Act, 1971."
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So also, the surgeon cannot be held liable in contract unless
plaintiff alleges and proves that the surgeon had assured
100 per cent exclusion of pregnancy after the surgery and
it was only on the basis of such assurance that the plaintiff
was persuaded to undergo surgery. Ordinarily a surgeon
does not offer such guarantee. Where a doctor contracted
to carry out a particular operation on a patient and a
particular result was expected, the court would imply into
the contract between the doctor and the patient, a term
that the operation would be carried out with reasonable
care and skill, but would be slow to imply a term or
unqualified collateral warranty that the expected result
would actually be achieved, since it was probable that no
responsible medical man would intend to give such a
warranty.”

Thus, the effect of Santra’ case, (supra) has been watered down by a
Larger Bench in Shiv Ram’s case (supra). Accordingly, even if there has been
failure of sterilisation operation, it would necessarily not mean that failure has
occasioned due to negligence on the part of the doctor. Proof of negligence has
to be established by the plaintiff and only thereafter it can be ascertained whether
any case for damage has been made out.

Keeping.in view the dictum of the Supreme Court, in the latter case of
Shiv Ram (supra) we have no doubt in our mind that appellant herein has failed
absotutely to prove by cogent evidence, the negligence of doctor. On the other
hand, evidence on the record would show that appellant and her witnesses
have admitted that due care and precaution was taken at the time of performing
the operation. Thus, negligence is completely ruled out.

NOTE : Asterisk (*) denotes brief notes
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NOTIFICATION REGARDING AUTHORISATION FOR EXERCISE OF
POWERS TO SANCTION PROSECUTION UNDER UNLAWFUL ACTIVITIES
' (PREVENTION) ACT, 1967

No. 5.0.1004 (E).,,,dated June 21, 2007. (Published in the Gazette of India,
Extraordinary, Part 11, Section 3 (ii), No. 744, dated 21 June, 2007.) - In exercise
of the powers conferred by Section 45(i)‘ of the Unlawful Activities
(Prevention) Act, 1967 (37 of 1967), the Central Government hereby authorizes
the Secretaries of the State Government and Union Territory’s Administrations
in charge of the Home Department, to exercise the powers to sanction
prosecution in respect of offences punishable under Chapter-ll of the said Act
triable by a Court in their respective States and Union Territories.

NOTIFICATION REGARDING AMENDMENT IN THE M.P. JUDICIAL SERVICE
PAY REVISION, PENSION AND OTHER RETIREMENT BENEFIT RULES, 2003
Notification F. No. 3(A) 19-2003-XXI-B (I) dated the 12" November,
2007. (Published in M.P. Rajpatra Part IV (Ga) dated 16-11-07 Page 407) — In
exercise of the powers conferred by the proviso to Article 309 of the
Constitution of India, the Governor of Madhya Pradesh hereby makes the
following amendments in the Madhya Pradesh Judicial Service Pay Revision,
Pension and Other Retirement Benefit Rules, 2003 :- ‘

AMENDMENT
For Rule 11- K of Sub Rule (2) (one) shall be substltuted namely —

“(one) The revised pension of the retlred Judlmal Officer s'ha_ll not pe less
than 560% of the minimum of the revised pay of the post held by the
Judicial Officer at the timé of retirement |rrespect|ve of the fact whether
he has completed qualifying service or not, as revised from time to
time”.
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NOTIFICATION REGARDING DATE OF ENFORCEMENT OF CHILD
MARRIAGE ACT, 2006
Ministry of Women and Child Development Notification No. S.0. 1850 (E)
dated the 30th October, 2007. [Published in the Gazette of India (Extraordinary)
Part II Section 3 (ii) dated 30-10-2007 Page 1.]

In exercise of the powers conferred by sub-section (3) of Section 1 of the
Prohibition of Child Marriage Act, 2006 (6 of 2007), the Central Government
hereby appoints the 1%t day of November, 2007, as the date on which the said
Act shall come into force.

)

NOTIFICATION REGARDING AMENDMENT IN M.P. STAMPS RULES, 1942

Notification No. (40) B-4-13-07-2-V dated the 15th November, 2007.
(Published in M.P. Rajpatra (Asadharan) dated 15-11-2007 Page 1088)- In exercise
of the powers conferred by Section 10, 74 and 75 of the Stamp Act, 1899 (No.
Il of 1899), the State Government, hereby makes the following amendment in
the Madhya Pradesh Stamp Rules, 1942, namely :—

Amendment
In the said rules, for rule 3, the following rule shall be substituted,
namely :— -

“3. Description of Stamps. - (1) Except as otherwise provided by the
Act or by these rules all duties with which any instrument is charge-
able shall be indicated on such instrument by means of stamps is-
sued by the State of Madhya Pradesh for the purpose of this Act.

(2) There shall be two kinds of stamps for indicating the payment of duty
with which the instruments are chargeable, namely :~

(a) impressed stamps over printed with the word “Madhya Pradesh”
and bearing Serial Number; :

(b) adhesive stamps overprined with the word “India” in English and
“word “Bharat” in “Hindi.”
2. This notification shall come into force with effect from 1st December,

2007.
]
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NOTIFICATION REGARDING DATE OF ENFORCEMENT OF STATE EMBLEM
OF INDIA (PROHIBITION OF IMPROPER USE) ACT, 2005 (50 OF 2005)
(18) Ministry of Home Affairs Notification No. S.0. 1526 (E) dated the 12th
September 2007. [Published in the Gazette of India (Extraordinary) Part II Section
3(ii) dated 12-9-2007 Page 1.]

In exercise of the powers conferred by sub-section (3) of section 1 of the
State Emblem of India (Prohibition of improper Use) Act, 2005 (50 of 2005),
the Central Government hereby appoints the 12th day of September, 2007, as
the date on which the provisions of the said Act shall come into force.

Concentrate all your thoughts upon the work at hand. The
sun’s rays do not burn until brought to a focus.

- ALEXANDER GRAHAM BELL

If you dedicate yourself to what you learn, if you practice it
sincerely, you will lose all fear.

— USTAD BISMILLAH KHAN
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PART - IV

IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS

THE PROHIBITION OF CHILD MARRIAGE ACT, 2006
(Act No. 6 of 2007)

An Act to provide for the prohibition of solemnisation of child marriages and
for matters connected therewith or incidental thereto.

BE it enacted by Parliament in the Fifty-seventh Year of the Republic of
India as follows : —

1. Short title, extent and commencement. — (1) This Act may be called
the Prohibition of Child Marriage Act, 20086.

(2) It extends to the whole of India except the State of Jammu and Kashmir;
and it applies also to all citizens of India without and beyond India.

Provided that nothing contained in this Act shall apply4to the renoncants of
the Union Territory of Pondicherry.

(3) It shall come into force on such date as the Central Government may
by notification in the Official Gazette, appoint; and different dates may be
appointed for different States and any reference in any provision to the
commencement of this Act shall be construed in relation to any State as a
reference to the coming into force of that provision in that State.

2. Definitions. — In this Act, unless the context otherwise requires, —

(a) “child” means a person who, if a male, has not completed twenty-one
years of age, and if a female, has not completed eighteen years of
age;

(b) “child marriage” means a marriage to which either of the contracting
parties is a child;

(c) “contracting party”, in relation to a marriage, means either of the
parties whose marriage is or is about to be thereby solemnised;

(d) “Child Marriage Prohibition Officer” includes the Child Marriage
Prohibition Officer appointed under sub-section (1) of section 16;

(e) “district court” means, in any area for which a Family Court established
under section 3 of the Family Courts Act, 1984 (66 of 1984) exists,
such Family Court, and in any area for which there is no Family Court
but a city civil court exists, that court and in any other area, the principal
civil court of original jurisdiction and includes any other civil court
which may be specified by the State Government, by notification in
the Official Gazette, as having jurisdiction in respect of the matters
dealt with in this Act;
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(f)  “minor” means a person who, under the provisions of the Majority
Act, 1875 (9 of 1875) is to be deemed not to have attained his majority.

3. Child marriages to be voidable at the option of contracting party
being a child .- (1) Every child marriage, whether solemnised before or after
the commencement of this Act, shall be voidabie at the option of the contracting
party who was a child at the time of the marriage.

Provided that a petition for annulling a child marriage by a decree of nullity
may be filed in the district court only by a contracting party to the marriage who
was a child at the time of the marriage.

(2) It at the time of filing a petition, the petitioner is a minor, the petition
may be filed through his or her guardian or next friend along with the Child
Marriage Probhibition Officer.

(3) The petition under this section may be filed at any time but before the
child filing the petition completes two years of attaining majority.

(4) While granting a decree of nullity under this section, the district court
shall make an order directing both the parties to the marriage and their parents
or their guardians to return to the other party, his or her parents or guardian, as
the case may be, the money, valuables, ornaments and other gifts received on
the occasion of the marriage by them from the other side, or an amount equal
to the value of such valuables, ornaments, other gifts and money:

Provided that no order under this section shall be passed unless the
concerned parties have been given notices to appear before the district court
and show cause why such order should not be passed.

4. Provision for maintenance and residence to female contracting
party to child marriage. — (1) While granting a decree under Section 3, the
district court may also make an interim or final order directing the male contracting
party to the child marriage, and in case the male contracting party to such
marriage is a minor, his parent or guardian to pay maintenance to the female
contracting party to the marriage until her remarriage.

(2) The quantum of maintenance payable shall be determined by the district
court having regard to the needs of the chiid, the lifestyle enjoyed by such child
during her marriage and the means of income of the paying party.

(3) The amount of maintenance may be directed to be paid monthly or in
lump sum.

(4) In case the party making the petition under section 3 is the female
contracting party, the district court may also make a suitable order as to her
residence until her remarriage.

5. Custody and maintenance of children of child marriages. - (1) Where
there are children born of the child marriage, the district court shall make an
appropriate order for the custody of such children.
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(2) While making an order for the custody of a child under this section, the
welfare and best interests of the child shall be the paramount consideration to
be given by the district court.

(3) An order for custody of a child may also include appropriate directions
for giving to the other party access to the child in such a manner as may best
serve the interersts of the child, and such other orders as the district court may,
in the interest of the child, deem proper.

(4) The district court may also make an appropriate order for providing
maintenance to the child by a party to the marriage or their parents or guardians.

6. Legitimacy of children born of child marriages. — Notwithstanding
that a child marriage has been annualled by a decree of nullity under section 3,
every child begotten or conceived of such marriage before the decree is made,
whether born before or after the commencement of this Act, shall be deemed to
be a legitimate child for all purposes.

7. Power of district court to modify orders issued under section 4 or
section 5. — The district court shall have the power to add to, modify or revoke
any order made under section 4 or section 5 ard if there is any change in the
circumstances at any time during the pendency of the petition and even after
the final disposal of the petition.

8. Court to which petition should be made.— For the purpose of grant of
reliefs under sections 3,4 and 5, the district court having jurisdiction shall include
the district court having jurisdiction over the place where the defendant or the child
resides, or where the marriage was solemnised or where the parties last resided
together or the petitioner is residing on the date of presentation of the petition.

9. Punishment for male adulit marrying a child. - Whoever, being a male
adult above eighteen years of age, contracts a child marriage shall be punishable
with rigorous imprisonment which may extend to two years or with fine which
may extend to one lakh rupees or with both.

10. Punishment for solemnizing a child marriage. ~ Whoever performs,
conducts, directs.or abets any child marriage shall be punishable with rigourous
imprisonment which may extend to two years and shall be liable to fine which
may extend to- omedakd rupees unless he proves that he had reasons to believe
that the marriage-wag rot a child marriage.

11. Punishmd® tor promoting or permitting solemnization of child
marriages. — (1) Where child contracts a child marriage, any person having
charge of the child, whether as parent or guardian or any other person or in any
other capacity, lawful or unlawful, including any member of an organisation or
association of persons who does any act to promote the marriage or permits it
to be solemised. or negligently fails to prevent if from being solemnised, including
attending or participating in a child marriage, shall be punishable with rigorous
imprisonment which may extend to two years and shall also be liable to fine
which may extend up to one lakh rupees.
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Provided that no woman shall be punishable with imprisonment.

- (2) For the purposes of this section, it shall be presumed, unless and until
the contrary is proved, that where a minor child has contracted a marriage, the
person having charge of such minor child has negligently failed to prevent the
marriage from being solemnised.

12. Marriage of a minor child to be void in certain circumstances. -
Where a child, being a minor —

(a) is taken or enticed out of the keeping of the lawful guardian; or

(b) by force compelled, or by any deceitful means induced to go
from any place: or

(c) is sold for the purpose of marriage; and made to go through a
form of marriage or if the minor is married after which the minor
is sold or trafficked or used for immoral purposes,
such marriage shall be null and void.

13. Power of Court to issue injunction prohibiting child marriages. ~
(1) Notwithstanding anything to the contrary contained is this Act, if, on an
application of the Child Marriage Prohibition Officer or on receipt of information
through a complaint or otherwise from any person, a Judicial Magistrate of the
first class or a Metropolitan Magistrate is satisfied that a child marriage in
contravention of this Act has been arranged or is about to be solemnised, such
Magistrate shall issue an injunction against any person including a member of
an-organisation or an association of persens prohibiting such marriage.

(2) A complaint under sub-section (1)-may be made by any person having
personal knowledge or reason to believe, and a non-governmental organisation
having reasonable information, relating to the likelihood of taking place of
solemnisation of a child marriage or child marriages.

‘ (3) The Court of the Judicial Magistrate of the first class or the Metropolitan
Magistrate may also take. suo motu cognizance: on the basis of any reliable
report or information.

(4) For the purposes of preventing solemnisation of mass child marriages
on certain days such as Akshaya Trutiya, the District Magistrate shall be deemed
‘to be the Child Marriage Prohibition Officer with all powers as are conferred on
a Child Marriage- Prohibition Officer by a under this Act. ..

(5) The District Magistrate shall alsos have additioh’al .powér to stop or
prevent solemnisation of child marriages and for this purpose, he may take all
appropriate measures and use the minimum force required.

(8) No injunction under sub-section (1) shall be issued against any person
‘or member of any organisation or association of persons unless the Court has
previously given notice to such person, members of the organisation or
‘association of persons, as the case may be and has offered him or them an
opportunity to show cause against the issue of the injunction:
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Provided that in the case of any urgency, the Court shall have the power to
issue an interim injunction without giving any notice under this section.

(7) An injunction issued under sub-section (1) may be confirmed or vacated
after giving notice and hearing the party againt whom the injunction was issued.

(8) The Court may either on its own motion or on the application of any
person aggrieved, rescind or alter an injunction issued under sub-section (1).

(9) Where an application is received under sub-section (1), the Court shall
afford the applicant an early opportunity of appearing before it either in person
or by an advocate and if the Court, after hearing the applicant rejects the
application wholly or in part, is shall record in writing its reasons for so doing.

(10) Whoever knowing that an injunction has been issued under sub-section
(1) against him disobeys such injunction shall be punishable with imprisonment
of either description for a term which may extend to two years or with fine which
may extend to one lakh rupees or with both:

Provided that no woman shall be punishable with imprisonment. ’

14. Child marriages in contravention of injunction orders to be void. —
Any child marriage solemnised in contravention of an injunction order issued
under section 13, whether interim or final, shall be void ab initio.

15. Offences to be cognizable and non-bailable.— Notwithstanding
anything contained in the Code of Criminal Procedure, 1973, (2 of 1974) an
offence punishable under this Act shall be cognizable and non-bailable.

16. Child Marriage Prohibition Officers. — (1) The State Government
shall, by notification in the Official Gazette, appoint for the whole State, or such
part thereof as may be specified in that notification, an officer or officers to be
known as the Child Marriage Prohibition Officer having jurisdiction over the area
or areas specrﬁed in the notification.

(2) The State ‘Government may also request a respectable member of the
locality with a record of social service or an officer of the Gram Panchayat or
Municipality or an officer of the Government or any public sector undertaking or
an office bearer of any non-governmental organisation to assist the Child
Marriage Prohibition Officer and such member, officer or office bearer, as the
case may be, shall be bound to act accordingly.:

(3) 1t shall be the duty of the Child Marriage Prohibition Officer —

(a) to prevent solemnisation of child marrlage by taking such actlon
as he may deem fit;

(b) to collect evidence for the effective prosection of persons con-
travening the provisions of this Act;

{c) to advise either individugl cases or counsel the residents of the
locality generally not to indulge in promotlng helping, aiding or
allowing the solemnlsatlon of child marriages;
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(d) to create awareness of the evil which results from chiid
marriages;

(e) to sensitrize the community on the issue of child marriages.

(f) to furnish such periodical returns and statistics as the State
Government may direct; and

(9) tadischarge such other functions and duties as may be assigned
to him by the State Government.

(4) The State Government may, by notification in the Official Gazette, subject
to such conditions and limitations, invest the Child Marriage Prohibition Officer
with such powers of a police officer as may be specified in the notification and
the Child Marriage Prohibition Officer shall exercise such powers subject to
such conditions and limitations, as may be specified in the notification.

(5) The Child Marriage Prohibition Officer shall have the power to move
the Court for an order under sections 4,5 and 13 and along with the child under
section 3.

17. Child Marriage Prohibition Officers to be public servants - The
Child Marriage Prohibition Officers shall be deemed to be public servants within
the meaning of section 21 of the Indian Penal Code.

18. Protection of action taken in good faith. -~ No suit, prosecution or
other legal proceedings shall lie against the Child Marriage Prohibition Officer
in respect of anything in good faith done or intended to be done in pursuance of
this Act or any rule or order made thereunder.

19. Power of State Government to make rules. — (1) The State
Government may, by notification in the Official Gazette, make rules for carrying
out the provisions of this Act.

(2) Every rule made under this Act shall, as soon as may be after it is
made, be laid before the State Legislature.

20. Amendment of Act No. 25 of 1955. — In the Hindu Marriage Act, 1955, in
section 18, for clause (a), the following clause shall be substituted, namely :—

“(a) in the case of contravention of the condition specified in
clause (iii) of section 5, with rigorous imprisonment which may
extend to two years or with fine which may extend to one lakh
rupees, or with both”.

21. Repeal and savings. - (1) The Child Marriage Restraint Act, 1929
(19 of 1929) is hereby repealed.

(2) Notwithstanding such repeal, all cases and other proceedings
pending or continued under the said Act at the commencement of
this Act shall be continued dhd disposed of in accordance with the
provisions of the repealed Act, as if this Act had not been passed.
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MADHYA PRADESH PROHIBITION OF CHILD MARRIAGE
RULES, 2007

Notification No. F.-10-48-07-L-2 dated the 26" November, 2007. - In
exercise of the powers conferred by sub-section (1) of Section 19 of the Prohibition

of Child Marriage Act, 2006 (No. 6 of 2007), the State Government, hereby makes
the following rules, namely :-

1. Short title and Commencement. - (1) These rules may be called the
Madhya Pradesh Prohibition of Child Marriage Rules, 2007.

(2) They shall come into force with effect from the date of their publication
in the Madhya Pradesh Gazette.

2. Definitions. — In these rules, unless the context otherwise requires, —
(a) “Act” means the Prohibition of Child Marriage Act, 2006 (No. 6 of 2007);

(b) “Child Welfare Committee” means the Committee constituted under
section 29 of the Juvenile Justice (Care and Protection of Children)
Act, 2000 (56 of 2000);

(c) “Court” means the District Court as defined in clause (c) of Section 2
of the Act;

(d) Words and expressions used in these rules but not defined shall have
the same meaning as assigned to them in the Act.

3. (1) (i) According to the provisions of sub-section (1) of section 3 of the
Act, decree of nullity may be obtained for annulling child marriage, by filing
petition in the court having Jurisdiction over area.

(ii) The Court shall have all powers as assigned to it in Criminal Procedure
Code, 1973 (2 of 1974).

(2) Any‘sum or articles including ornaments ordered to be returned by the
court shall be returned in the presence of Presiding Officer of the Court.

(3) Any order for return of any sum or article shall be executable as a
decree or order under the Civil Procedure Code, 1908 (No. 5 of 1908).

4. (1) Any order made by the Court under sub-section (1\) of Section 4 of
the Act for payment of maintenance in lump sump of the female contracting
party of the marriage, the amount shall be paid within 30 days from the date of
passing order, in the presence of Presiding Officer of the court. If the amount of
maintenance is payable monthly the concerned party o¢ guardian shall pay the
same to the female contracting party of the marriage by 15th day of each
calendar month.
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(2) When the male contracting party to the marriage, and where the male
contracting party is minor, his guardian fails to comply the order of the court
passed under sub-section (1) of Section 4 of the Act, then aggrieved party may
file an application for execution in the court. The court may pass an order in
accordance with the provisions of Chapter IX of the Code of Criminal Procedure
1973 (2 of 1974).

5. A copy of any order passed by the court under sub-section (1) of Section
5 of the Act shall be sent to the Child Welfare Committee whose duty shall be to
ensure from time to time that the child is getting proper care and protection
from authorized custodian.

6. In cases where the contracting parties or any of the other parties is
minor the court may refer to them to child Welfare Committee for protecting the
best interest of the child.

7. An order passed under sub-section (5) of Section 4 shall be executable
in the manner provided herein under sub-rule (2) of rule 4.

8. A copy of an order passed under section 7 of the Act shall be given to
both the contracting parties and their guardian and also to the Child Marriage
Prohibition Officer.

9. (1) Information regarding of likelihood of solemnization of child marriage
in any area may be given by any person orally or in writing or by post or by
electronic mode to the Child Marriage Prohibition Officer, Police Station or
Sarpanch of the Gram Panchayat of the concerned area.

(2) The officials other than the Child Marriage Prohibition Officer, on
receiving the information of likelihood of solemnization of child marriage, shall
furnish such information to Child Marriage Prohibition Officer alongwith a report.

(3) The District Magistrate may pass an order under sub-section (5) of
Section 13 of the Act and direct all or any Police Station to keep vigil at religious
and public places and also to take appropriate action to check and prevent the
solemnization of child marriages, specially during special occasions when mass
child marriages are solemnized.

10. The Child Marriage Prohibition Officer in collaboration with the
concerned Government departments under clause (d) and (e) of sub-section
(2) of Section 16 of the Act shall organize legal awareness camp in every district
with special focus on villagers in remote areas where the incidents of child
marriages are common.

[(Published in M.P. Rajpatra (Asadharan) dated 27-11-2007 Pages
1124-1124 (2)]
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THE CODE OF CRIMINAL PROCEDURE (MADHYA PRADESH
AMENDMENT) ACT, 2007 |

NO. 2 OF 2008

(Received the assent of the President on the 14th February, 2008, assent
first published in the “Madhya Pradesh Gazette (Extra-ordinary)”, dated the
22nd February, 2008)

An Act further to amend the Code of Criminal Procedure, 1973 in its
application to the State of Madhya Pradesh.

Be it enacted by the Madhya Pradesh Ligislature in the Fifty eighth Year of
the Republic of India as follows :-

1. Short title (1) This Act may be called the Code of Criminal Procedure
(Madhya Pradesh Amendment) Act, 2007.

2. Amendment The Code of Criminal 1973 (No. 2 of 1974) (hereinafter
of Central Act referred to as the Principal Act), shall in its application
No. 2 of 1974 to the State of Madhya Pradesh, be amended in the in
its application manner herein after provided.
to the State of
Madhya Pradesh.

3. Amendment of In sub-section (2) of Section 167 of the Principal Act,-
Section 167. (i) in the proviso, for paragraph (b), the following paragraph
shall be substituted, namely :-

“(b)no Magistrate shall authorize detention in any
custody under this section unless the accused is
~ produced before him in person for the first time
and subsequently every time till such time the
accused remains in the custody of police, but the
Magistrate may extend further detention in judicial
custody on production of accused either in person or
through the medium of electronic video linkage;”

(i) for Explanation I, the following Explanation shall be
substituted, namely :-
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4. Amendment of
First Schedule

“Explanation li- It any question arises whether an accused

person was produced before the Magistrate as required
under paragraph (b), the production of the accused
person may be proved by his signature on the order
authorizing detention or by the order certified by the
Magistrate as to production of the accused person
through the medium of electronic video linkage, as the
case may be.”

In the First Schedule to the Principal Act, under the the
heading “I-Offences under the Indian Penal Code," in
column 6 against Section & 317, 318, 326, 363, 363-A,
365, 377, 392, 393, 394, 409, 435, 466, 467, 468, 471,
472, 473, 474, 475, 476, 477 and 477-A, for the words

“Magistrate of the First Class” wherever they occur, the

words “Court of Sessions” shall be substituted.

Enjoy the little things, for one day you may look back and
realize they were the big things.

- ROBERT BRAULT
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