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'COURAGE IS NOT LACK OF FEAR;
|T IS STANDING YOUR GROUND INSPITE OF IT
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CHALLENGES CAN BE STEPPING STONES OR STUMBLING
BLOCKS. IT'S JUST A MATTER OF HOW YOU VIEW THEM
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WHEN WORK IS PLEASURE, LIFE IS A JOY.
JHEN WORK IS DUTY, LIFE IS SLAVERY.
"HARDER WE TRY, HIGHER WE FLY.
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STAR FIRMAMENT

LEGAL AID ,
" WRIT PETITION NO. 312 OF 1934 SC, DECIDED ON 18-81998
SUPREME COURT LEGAL SERVICES COMMITTEE
vs. R
UNION OF INDIA RN
WRIT PETITION (CRIMINAL) 312/94:- ‘ B

in this matter, after passing numerous mtenm orders and after adjourning
the case from time to time to enable the concerned Authorities to implement the
provisions of the Legal Services Authorities Act, 1987, it is now reparted that
almost all the States have substantially ccmplied with the implementation of the
Act. In view of that, no further action is necessary, except to consider the
directions as prayed for in the Writ Petition which reads as fol(ows,h .

“Issue appropriate writs, orders or dlrectlons in the nature of mahdamus to
each of Respondents directing -- ;

(i) that they will, by issuing administrative arders/mslructions ehsur “that
every prisoner/convict is provided with free copy of the judgment of: the
Sessions Court or the High Court in her/his case or matter within 30 days
of the pronouncement of such judgment and that the Registry of the Court
concerned will personally endorse such copy to the Supanntendent bf the
Jail for forwarding the same to the petitioner;

(i) the Superintendent of the Jail concerned to ensure that the. iudgment of the
Sessions Court or the High Court, as the case may be, is read out 1o the
prisoner and explained to him in the language as understood by hlm,

(iii) that the prisoner will be informed by the Superintendent of every Jail abotﬁ
the availability of legat aid in the High Courts and the Supreme Court and
be asked whether he is desirous of exerc|s|ng hIS constllullonal right to
avail of legal aid;:

(iv) that every Jail will have to provide at the cost of the State Exchequer-copy
of Vakaltnama, proforma aftidavit in the form as Areqwred by the respective
High Courts and the Supreme Court for being signed by the prisoner
immediately upon expressing his intention to avail of legal aid;"

(v) that the Superintendent of the Jail will ensure that complete papersl
records of the case are sent to the Supreme Court Legal Aid Committee:
or the High Court Legal Aid Committee along with the prisoner forthwith by’

~ registered post at the cost of State Exchequer and that if there is any delay
in forwarding papers, the reasons for forwarding the papers belatedly will
accompany such papers;

(vi) that where the judgment of the Sessions Court and the Htgh Court isina
language other than English, the Superintendent of the Jail will at State's
cost arrange to have the same translated before sending the papers to the
Supreme Court Legal Aid Committee or the: ngh Court Legal Aid Commmee
as the case may be.”




The'learned counsel appearing'for various States submitted that no
express’ direction is ‘necessary ‘as’ these directions are implied in the
implementation of the Legal Services Authorities Act, 1987. None the less, the
counsél appearing for vanous States have no objection to order the above
prayer ior dlrechons RO

Acccrdmgly we ‘alfow the prayer for directions as sought in the Writ
Pétition. ‘The respondents shall take immediate steps to carry out the above
dirgcti ons. The reference in the prayer for dlrectnons to “Legal Aid Commlttee

WRIT PETITION (C) NO. 637/97 AND CONTEMPT P, (CRL.) NOS. 1-31
'HIT PETITION {CRL.) NO, 312/94:.

A v:ew of the order passed in Wnt Petlhon (Crl ) No. 31 2/94, these matters
Iso standvdusposed of SR

NisnPRETATION OF THE SECTION 113-A EVIDENCE ACT REGARD-
ING AN UNMARRIED WOMAN STAYING WITH A MAN

" "CRIMINAL APPEAL NO. 448/98
" BALARAM Vs. STATE OF M.P.

! was. dehvered by Hon'ble. Shri Justice D. M. Dharmadhikari and
‘Hon'ble: Miss Justice: Usha Shukla of M. P High Court Main Seat at Jabalpur
0 812 1998 . :

he single ;udge of the M.P. ngh Court in the course of hearing of the said
appeal ‘of the accused persons against their conviction under Section 306 read
with 'section 498-A of I.P.C. found that the legal question of applicability of
@resumptlon under Section-113-A of the Evidence Act against the husband on
allegation o abetment of suicide by a woman not legally married to him is a
quest‘on of law of importance. The case was referred to the Division Bench and
the Dwision Bench answered the question as under:-

‘ Considermg the provisions of Section 113-A of the Evidence Act and
‘Section 50 ‘'of the Evidence Act, Preamble objects and recent statement of
mb)ecis and. reasons regarding Criminal Law Amendment Act No. 46 of 1983
-and conS)denng several Law Reports it was found as under:-

o find'no dlﬂtculty in ‘holding that on the plain language of Section
13-A.’the presumption cannot arise in case of suicide by a woman who was
ere' concubine, or mistress, a prostitute, a casual visitor ora woman engaged-
an illicitaffair with a person who' is accused of the offences as none of them
an claim any relationship based on marriage.” This would answer a very
tévestmg and theoretical situation based on imaginary and possible tacts
byv‘learned counsel Shri Surendra Singh. He gave an illustration thus :-
‘ an. ‘W' ts egally wedded wufe of 'A' but has developed ifticit




relationship with another married person ‘B’ and occasionally and iir'eoole,_;{l\tj ;

should be raised agamst ‘A’ or ‘8’ and seven years penod 1rom the da:e
marriage is to be reckoned from which date ? No doubt there is a possibilit
of such a situation in present day society. Obwously, since the ‘woman is anl
a visitor to the person outsude the wedlock andi is carrymg onan IIIICIl aﬂatr wnh '

husband. The presumption may arise against her husband if there
with him of any alteged cruel treatment met out by him to th,o

towards the woman.

The period of seven years is to be reckoned from the date of marriage,.
order to attract the provision of presumption, there should be evidence
marriage. It is not necessary that such marriage should’ stnctly be valid:i
accordance with the personal law of the parties. Inour considered- opmion,,
there is no reason not to raise presumption agamst a person in relation-to
suicide by a woman if that woman has undergone some marriage ceremon
with that person and treats that person to her husband.. in order to attract. th
provision, the relationship of husband and wife.has.to be seen only- tram.th
angle of the wife who.is the victim of the crime. - If the woman who is the victi
had undergone a marriage ceremony with a person whom she had: been
treating as her husband, the presumption must be raised.” In-this respect th
aims and objects for which the Penal provisions were amended by Cnmma
Laws Amendment Act. No. 46 of 1983, ‘

The above quoted objects and reasons make it amply*clea ,
relevant provisions have been introduced in the penal laws for preventlon and.
punishment of offences against married women.. Presumption is raised agauns
the husband in case of suicide by the woman martied to him because offance
of cruelty by husband against the wives are committed within the four walls of
houses and most often they are unknown to outsiders. Provndmg such
presumption in the Evidence Act has found necessary against the husband as .
direct evidence of such crimes is rarely available. -The presumptnon which--
arises against the husband in case of suicide by wife is dependent on existenc
of evidence of cruelty and the same rebuttable by dnrect or clrcumstantla
evidence in defence by the husband.

Itis not an inflexible rule that penal statutes must be construad stnctly 5 Bu
they can be construed to interprete the language used in itin a comprehensive’
manner to best effectuate the intention of the legislature which can be gathered
from the aims and objects of the legislation and the subject matter contained
therein. In this respect, this court attaches great value and importance to the
fact that in proviso below Section 50 of the Evidence Act, the legislature by
amendment has not inserted Section 498-A and Section 306 ot .LP.C. to.
exclude admission of opinion evidence in the matter of proot of: relatnonshlp of.
marriage between the parties concerning those offences.




et e Y 1

That the provision under consideration has to be construed in a manner as
to best:advance the objects of the law and to suppress the mischief that it
intents to-achieve. As has been pointed out above the provision brought by
amendment to penal statute is with the object of effectively dealing with the
increasing crimes by husbands against married women and to bring to book
such offences for deterrent punishments. Strict proof of marriage in accordance
with.the personal law-of the parties is neither clearly nor impliedly intended by
sa0.113-A.  Nor such intention can be gathered from the aims and objects of
the Bill-which was brought to amend the penal laws. The anxiety of the
legisiature to effectively meet the increase in offences against married women
by their husbands and relatives is apparrent from the provision. The law being
the subject of offence against woman, the relationship of marriage has to be
soeﬁ from the angle of the woman who was the victim of the crime. |fthe woman
‘who was: the victim of the crime, during her lifetime, had treated the person to
hom shewas. marrled asg her husband, there is no reason why the presumption
/8 113:A. be not raised against the husband-may be that the woman was
‘married to the accused undera blgamous orunlawful marriage not recognisable
hy:parsonal law of the parties.. :

he above interpretation does not in any manner militate against the
uirement of limit of seven years' period of marriage for raising presumption.
For the purpode of attracting presumption u/s 113-A of the Evidence Act, proof
iemslence of a marriage is an essentiality but not its validity as understood
mnder the personal law of the parties. ..

- After having carefully considered the scope and ambit of Sec. 113-A of the
Evidence Act, we are of the opinion that ffom the plain language with the words
mployed inity prima facie the section would not include case of suicide by a
oman who has undergone no marriage with the person-accused and is
erely: leadmg an adultrous life with him, is a concubine or a mistress, a

fostltute. or'a mere frequent or occasional visitor to his place in course of an
icht relaﬁonship with him, The reason is obvious that to attract the provision
'section 113-A'of the Evidence Act, existence of marriage and seven years
enod are'two’ necessary pre-requusltes for ra|smg a presumption against the

‘We do not ﬂnd any justification, from the language and words employed in
‘section to exclude from its ambit case of a suicide by a woman who had
ndergone a bigamous or polygamous marriage. Such marriage of the woman
: omemplated by the provision and it need not be strictly a valid marriage in
cordance with the personal law of the parties. The presumption raised u/s
13-A marely shifts the onus of rebuttal on the husband. The provision raising
uch presumpﬂon is aimed at effectively preventing and dealing with offences
uch cruelty against the married women which have led them to suicide. We
a fio hpparrant reason 10" exclude from the purview of the Section a
iahonshnp arising from re-marriage or a bigamous marriage which may not be
tnctly vahd for want of observance of necessary formalities or rituals under the
0 /of- e partues or any pmhubatuon in such law.

(13)




We, therefore, hold that Sec. 113-A of the Evidence Act would ¢over wit
its purview suicide by a woman irrespective of the fact of her marriage bein
perfect, imperfect, valid or invalid undef the personal law applicable to:th
parties. Inour opinion, invalidity of marriage for purpose of raising presumptio
u/s 113-A, is wholly irrelevant as itis the offence which has to be brought to book
and punished. If a woman who has undergone a kind-of marriage, legal
customary or otherwise proved to have been subjected to cruelty by-a ma
whom she had been treating as her husband and/or his relatives, and is foun
to have committed suicide, that would give rise to the presumption and sucl A
husband can have no defence that the presumption may not be raised against:
him because his marriage with the woman was not lawlul being not'i
accordance with the personal law of the parties. The words used in the Sectior
‘Married’ and ‘husband’ in our opinion have to be given a general meaning t
effectuate the aims and objects of the provision and can notbe assigned a’ stiic
legai meaning as understood in the personal law applicable to the parties. A
we have stated above the relationship between the accused and the woma
has to be understood and construed from the point of view of the woman wh
is alleged to have bren subjected to cruelty and is the victim of the accused is -
wholly irrelevant and not at all in contemplation of the legislature. All valid, as
well as bigamous or polygamous or less formal marriages, customary 0
otherwise are, therefore, included within the purvuew of this Sectio

We do not find that in construing so we are either readmg somathmg int
the provision or stretching it ianguage. In dealing with such offences agains
women which have led to their suicide, there is no reasonable basis o
justification to give a differential treatment to a victim who is a legally wedde
wife and to other woman who, aithough mairied, -is not smctly marned i
accordance with the personal law applicable.to the parties. The presumptlo
is raised in offence of cruelty by husband against married woman which has le
to suicide by her. Tha provision deals with the offences and not with th
personal law of the parties on marriage and divorce..,

The case was'directed to be put up before the. Single Judge for decn
merits. :

o . :

' MOTOR VEHICLE ACT Pl

RELEASE OF VEHICLES INVOLVING IN ACCIDENT' AFTER FURNISH
ING SOLVENT SECURITY ETC,, ETC.

W.P. NO. 155 OF 1996 ,f Lo

N.D. SINGHAL VS. M.P, STATE AND OTHERS_

Judgment delivered by Hon'ble the Chief Justice.of M.P. Htgh .Court, Sh ‘

A K. Mathur and Hon'ble Shri Justice S.8. Jha of M.P, Hegh Coun at Gwaho
Bench on 10.11.1998.

The whole judgment is reproduced at verbatnm for the gmdance o! tha
Judicial Officers. : : :

By : HON'BLE SHRI A K MATHUR C J

A k- Bt 7 il sadii
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hls isa pubhc interest litigation whereby the petmoner whois an Advocate
-of this Court has brought this cause asserting serious problem facing
claimants prosecuting their claim pefitions before Tribunals. Therefore he
has prayed that respondents be directed that whenever an accident takes.
‘place and if any criminal case is registered against accused under section
304 A & 279 IPC he be charged for violation of section 196 of the Motor
‘VehiclesAct, 1988 also. It is also prayed that a direction be given to the
‘'subordinate Judicial Courts to the effect that at the time of returning of the
‘vehicle on suparatnama the Criminal Courts should ensure that insurance
policy of the vehicle is also seized and it should be their duty to see whether
evehiclein questionisinsured or notand whetherthe insurance is current
or not. It is also prayed that in the event the vehicle is found to be not
insured, then the claimant should be paid a sum of Rs. 50,000/- by way of
terim: compensation by the owner of vehicle in the event of death and
injured should be paid an interim compensation in the sum of Rs. 25,000/-
y the owner of the vehicle,

Jtis a common experience that with lhe increase of the traffic, the incidents
of road accident have enormously increased. Though sufficient provisions
ave been made .in the Motor Vehicles Act, 1988 for compensating the
ctims but, there are number of problems which arise in execution and
claim. cases romain pending on account of non-service of the non-
claimants resulting sometimes even in denial of compensation to the
almants. The learned counsel has highlighted some of the ditficulties
being taced in the courts day to day in claim petitions, it is very difficult to
find ‘out the name of owner of the vehicle as well as the driver thereof
involved in the accident, and if they are found and arrayed as parties/non-
aimants then service on these non-claimants is a another big problem.
-Similarly the difficulty aiso arises to find out insurance company whether
‘vehicle is insured or not and if insured then with insurance company and
policy amount. These practical difficulties sometimes totally frustrate the
claims or sometimes cause undue delay. In order to mitigate these
'dlmcultles and administrative instruction was issued by the High Court on
-20th ‘June 1997 which is as under:

As directed | have to request you to instruct all the judicial officers
orking under you in the district that they will not release seized
ehi¢le on suparatnama unless insurance papers are deposited in the
ourt alongwith driving licence.: ' )

t‘ymray'v'be ensured that these directions are strictly complied in future
nd in.case of non-compliance of the aforesaid directions, disciplinary
ictiony will be !aken against the concerned judicial officers.™

he’ 1eamed counsel submits that notwnhstandmg the above direction to
¢ Counrts, the’ Claimants- are facing a great deal of inconvenience in
ining compensation.: Sometimes ditficulty arises when the vehicle is
sured in.that case it is very difficult to recover compensation amount

SR

¥
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ingpite of a decree passed by the Claims Tnbunal from the owner and th
driver. Keeping in view all these drffnculhes. we propose to issue followm
directions: , :

1. The Criminal Courts are drrected to see.asand whenme Criminal cas
_is brought before them arising out of the accident either by heayv
vehicle or light vehicle or any three wheeler or two wheeler, they wi
ensure that the original policy of the insurance . of the. vehicle i
question alongwith driving licence of the person concemed‘ere seized
and they shall not be released to the concerned persons unless th
photocopies of the insurance policy as well as. dnvmg llcence ar
deposited by the concerned accused persons, R

2. They shall also ensure that at the time of the- delwery o t’ne vehlct
involved in the accident on suparatnama in the event of vehicle no
insured then solvent security is obtained from the owner.of vehicle i
question or his agent and alongwith solvent security in- case of heavy,
light vehicle a cash security in a sum of Rs. 50,000/- per victim is take

_ or bank guarantee then alone they will release the vehicle in questio
on suparatnama. ln case of msured vehicle they may‘v. otain: th

3. In case of two Wheeler or three Wheeler if lt is not Jnsured.wit th
insurance company then in that case they will release the’ vemcle o
suparatnama on obtaining solvent security. alongwrth.'
Bank guarantee in the sum of Rs. 15 000/- per vtctrm

as a State social measure.

It is brought to our notice that drrectrons are requrred to be rssued 10-thy
State Government that if vehicle involved in the accidentis not insured, i
that case that vehicie will not be released unless it is insured and accuse
alongwith other criminal charges is also charged uls 196 Motor

Act. A

We direct the State Government toissue dlrecttons to rnvestrgatmg agenc
that they will ensure that as and when such accident takes place it is the
responsibility that vehicle in question should be not insured if not insured
and in the event the vehicle is not insured accused is also charged under
section 196 Motor Vehicles Act.

However, so far as State Vehicles as well as vehicles of Central Governmen
are concerned, since they are not insured, therefore, -at v._the time o
suparatnama of vehicles cash or solvent security shall not be insisted

(16)




Béfbré parting. with. the case we may regard our appreciation of Shri J.P.

upta. learned counsel who assnsted thns court and other learned counsel -
-also. »

etmon is accordmg|y dtsposed of with the above directions. Copy of the
<'orderbe sent to the Government of State of Madhya Pradesh as well as
“to all the District Judges of the State who, in turn shall apprise regarding

his: order to-all:.the subordinate Courts and shall see that the directions
ivery: -above are propefly :mplemented by them im discharging of their

\1998 SUPHEME COURT CASE (CHI ) 1031
ol “ K.L. VERMA Vs. STATE

( 'RL) NOS 3278 AND 3278 OF 1996, DECIDED ON OCTOBER
: G 13,1886,

‘flminal Procedure Coda 11973 - Ss. 438 and 197. Order of anticipatory
ail does not ensure till end of the trial but it must be of a limited duration - Matter
bail shouid be left to the regular court - Accused must be given sufficient time
o move regular court for bail and in case of refusal by regular court to approach
igher:court-:-Grant” of "anticipatory bail by High Court till 14-10-1996.
Ubsequantly by another order High Court directing to issue notice on question
t sanction under S.197 -Notice returnable on 1-11-96 - Held, the High Court

ot justified to ‘grant stay of further proceedings till decision on question of
mrement of sanctzon under S.197. ‘

AR ofder of anncxpatory bail does not ensure till the end of trial but it must
limited duration as the regular court cannot be bypassed. The limited
urahon must be determined having regard to the facts of the case and the
eed to give the accused sufficient time to move the regular court tor bail and
5 give® the regular coun sufficlent time to determine the bail application. In
th 'words, tiffthe bail application is disposed of one way or the other the court
allow the accused to remain on anticipatory bail. To put if differently,
ticipatory bail may be granted for a duration which may extend to the bail
pplication is disposed of or even a-few days thereailter to enable the accused
tsons to:move the higher court, if they so desire, It cannot be said that as
on as the accused persons are produced before the regular court anticipatory
K ‘nﬁs even if tho court is yet to decide the question of bail on merits.

n the instam casethe proper course for the High Court was to decide on
uestion ‘of the. requirement of sanction and if the High Court not do so, to
tayed further proceedings till that vital question was answered. '

{ Salauddm Abdulsamad Shaikh vs. State of Maharashtra, (1996) 1SCC
996 SCC {Crl) 198, explained and foliowed.

vuggested Case Fmder Search Test (mter alia) anhc:patory bail
cal hst of cases cited
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Shaikh vs. State of Maharashtra.

1.(1996) 1 SCC 667:1996 SCC (CFh) 198, Salauddm Abdulsan;ad‘
ORDER
These two petitions have been filed agamst the orders ma 2 ned:
Single Judge of the Delhi High Court Dated 9-10-1996 and 11-10-1996; lhe
~first being an order directing that in.the event of the arrest .ot the accused
persons pursuant to the order of the Chief:Metropolitan Magistrate, Delhi,
dated 4-10-1996, the accused shall be released on bail on.each of them:
turnishing a personal bond in the sum of Rs. 25,000/~ with one surety inlike
amount to the satistaction of the arresting officer/superior officer. and the‘
duration of this anticipatory bait shall be up to 14-10-1996 when, on that
date the accused shall appear before the said learned Magistrate and’
~apply for regular bail which application shall ‘be decided by the Court in
accordance with law, By the second order dtd. 11:10-96 the learned Judg» ;
in so far as accused K.L, Verma, is concernéd, dnrected‘notuce toissue on”
the question whether sanction under section 197 of the Criminal Procedur
Code (Hereinafter called the Code) was required for taking congmzance in
his case since he was at the relevant point of time a public servant.an
made the notice returnable on 1-11-96," Howsever, ‘the laamed Judge’
refused to grant stay of further proceedings but merely issued notxce onthe
stay application. The effect of this is that the non-bailable warrant issue.
by the Chief Metropolitan Magistrate would be executed agamst ‘him also’
before the Court decides the issues whether or not sanction under section
197 of the Code was a sine qua non for taking congmzance of the offence
alleged to have been committed by him.

Ordinarily, we would have been loath to here thus mattertoday but-owing.
to the urgency created by the High Court's order dtd. 9-10-96 whereunder:
anticipatory bail would ensure up to 14-10-96 i.e. till tomorrow only. andthe
possibility of arrest on the execution of the non-bailable warrants. -against,
the accused persons being real pending decision on the bail apphcatioms.
and in the case of K.L. Verma, pending decision on his plea that sanctjon:
under section 197 ot the Code was a must for takmg congnlzance we felt’
constrained to hear the same today. °

We have been constrained to take up the matter today a> :
even till tomorrow since it 'is a questnon of liberty of the indmduals
concerned. .

We have carefully examined both the orders of 9~1 0-96 and.1‘1 10-96 and
have also heard counsel for the accused as well as counsel for the CBl and
we are of the opinion that the proper course for the High Court was to
decide on the question of the requirement of sanction and if the High Court
could not do so, to have stayed further proceedings till that vital quéstion.
was answered. On the other question emanating from the order dtd. 9-10-
96, we find that the High Court placed reliance on this court's decision i
Salauddin abdulsamad Shaikh vs. State of Maharashtra which was a case-
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n which the High Court, while granting interim anticipatory bail, imposed
ertain-tonditions, of the which was that the accused should move for
eguiar, bail before the court which was in session of the case pending
gainst him. The High Court also observed that the application should be
isbb’sed of infiuenced by the observations made in the earlier order. The
pecial leave petition was directed against that order of the High Court.
While dealing with that order, this Court observed that under section 438
fthe: Code, when any person has reasons to believe that he made be
rrested on an accusation of having committed a non-bailable offence the
tgh Coutt or the court of Sessions may, if it thinks fit, direct that in the
vent of such arrest, he shall be released on bail and in passing that order,
t may include such conditions as it-may deem appropriate.

his Court further observed that anticipatory bail is granted in anticipation
t arrest in non-bailable cases, but that does not mean that the regular
ourt, which is to try the offender, is sought to be by passed. it was,
herefore, pointed. out that it was necessary that such anticipatory bail
rders should be of a limited duration only and ordinarily on the expiry of
hat ‘duration ‘or ‘extended duration the coun granting anticipatory bail
hould ieave ittothe regular court to deal with the matteron an appreciation
sf evidence placed before it after the investigation has made progress or
he charga-sheet is submitted. By this what the Court desired to convey
as that an order of anticipatoty bait does not ensure till the end of trial but
t miust be ot limited duration as the regular court cannot be bypassed. The
imited duration must be determined having regard to the facts of the case
hd the need to give the accused sufficient time to move the regular court
or bail-and to gwe the regulaf court. sufhc:em time to determine the bail
, pphcahon L ,

n: other WOrds, mc the bait apphcatuon is disposed of one way or the other
he’ ccun;;may ‘allow the accused to remain on anticipatory bait. To put it
|ﬂerently, anticipatory bail may be granted for a duration which may
xtend to the date of which the bail application is diposed of or even a few
jays.thereaiter to enable the accused persons to move the higher court,
f they so desire.; This decision was not intended to convey that as soon
sithe: accused persons’ are- produced betore the regular court the
anuc&patary bail ends even if the court is yet to decide the question of bail
n‘mems, The declsion In Salauddin case has to be so understood.

n thb,aboye ,vnew we think it appropriate to direct that till the High ‘Court
decides the question of sanction under Section 197 of the code the turther
proceedings in the trial court shall stand stayed. The High Court should
msposa of-the apphcahon as early as possible on or soon after the
returnable date i.e. 1-11-86. As far as the order of 9-10-96 is concerned,

ince: it proceeds on a misreading of Salauddin case we modify the order
lrectmg that the anticipatory bail will ensure till the regular court
des the question of grant of bail and for a week thereafter so that if the
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the higher court.

5. With these observations, we dnspose of both the Bp L
copy of this order is sent to the Reglstrar ngh Court"of‘Delh

information.
6. Heard on 13-10-1996 from 4:30 P M. to 6 30 P M
o
"CONTEMPT

ORDER PASSED BY HON' BLE JUSTICE

SHRI R.S. GARG (N C.R. NO. 2329/98 (MAHAVEER AND ANOTHERVS
MEGHRAJ) ON 3-11-98 AT JABALPUR MAIN SEAT OF THE M.P, HIGH
COURT 3-11-98 '

‘Learned counse! for applicants, Heard

At the very outset, learned counsel submitted that she-is not pressin
challenge to the part of the order underwhich the defendams appltcauon.flle
under Order 13 Rule 10 CPC has been rejected., ¥ ;

In view of the statement made by the Ieamed counsel |t is not necessary'
to consider that part of the order. , :

So far as rejection of the apphcation filed undel‘ Order 14«Rul :
concerned, this Court is of the opinion that the Court below was not umust
fied in not framing the sajd issue because in a suit between the landlord and ;
tenant, the material question for trial is whether there exist.a relationship o
landiord and tenant between the parties or not. |f the plaintiff.proves tha
there does exist relationship of landlord and tenant, then he is entitled to
decree and if he fails to prove the same, then his suit is to be dnsmtssed . Th
Court below did not commit any jurisdictional error, The rewsmn on the me
its is dismissed. ;

it appears that after the defendants’ apphcatlons were rejected«-and th
Court was asking the defendants to lead evidence, he. filed an. apphcatlo g
under Section 148 CPC and at about 4,40 had filed another application under.
Order 17 Rule 1 CPC stating that in the.morning the plaintiff came to his shop:
and asked him to compromise the matter, according to the defendants. th
plaintiff informed them that he would pay money to the Presldlng Officer an
would obtain a judgment in his favour, according to the plaintiff for this reaso
only three days time was given to the defendants to lead evidence. . «

- ltis to be seen from the proceedings that the case was taken up at 12 40;
thereafter it was taken up after some time; it was again taken up at 3 p.m.; '
and lastly it was taken up at 4.40 p.m. up to 4.40 p.m. , the defendants did not -
" move any application to the said Court that the p|aintiff was making such:
allegations. It prima facie appears that to lower down the authority of th
Lower Court and to terrorise the learned Presiding Officer such allegatlon
were made by the defendants through their counset. .
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The Registry is directed to register a separate criminal contempt case
‘under provisions of Section 2 read with Section 15 of Contempt of Courts Act.
A notice be issued to the present applicants and their counsel as to why they

should not be prosecuted and punished for making such allegations against
the Presiding Officer.

Notices be issued within three days from the Court side. The applicants
be informed that if they do not appear on the date fixed under the notice, this
Court may issue non-bailable warrants against them to secure their attend-
ance.

EXTRACT OF THE ORDER IN L.P.A. NO. 439 OF 1998 IN
RAJESH, SON OF RAGHUNATH
. VS.
DILIP, SON OF JAGANNATH & OTHERS
PASSED BY HON'BLE SHRI JUSTICE B.A. KHAN AND HON'BLE SHRI
_JUSTICE SHAMBHOO SINGH AT INDORE BENCH OF M.P. HIGH
o COURT ON 15.12.1998

" Appellant allegedly suffered a fracture in his right hand and the doctor
“.. certified his partial disability at 8%. He filed claim case No. 176/92 and Vith
- ‘M.A.C.T., Indore awarded him a compensation of Rs. 20,000/-. He felt
* - dissatisfled and filed M.A. No. 648/90 asserting that he was entitled to
. _compensation of fixed-amount of Rs.25,000/- /s 140(2) irrespective of his
*-8% disability. His contention was overruled by the First Appellate Court.
~‘He has now filed this L.P.A. in a repeat exercise.

Al that remained to be seen was whether Appellant was entitled to
“gtatutotily fixed amount of Rs. 25,000/- though his disability was partial and
~“ not permanent. The answer will depend upon the interpretation of sections
.o ~140 and 142 of M.V. Act. Relevant portion of these sections are extracted
““here under for proper appreciation :-

“Liabllity to pay compensation in certain cases on the principle of no
fauit, '

‘;’(1) Whether death or permanent disablement of any person has resulted
~from an accident arising out of the use of a motor vehicie or motor
vehicles, the owner of the vehicle shall, or, as the case may be, the
owners of the vehicles shall, jointly and severally, be liable to pay
“gompensation in respect of such death or disablement in accordance
with the provisions of this section.

_The amount of compensation which shall be payable under sub-
" section (1) in respect of the death of any person shall be a fixed sum
-of (fifty thousand rupees) and the amount of compensation payable
. underthat sub-section in respect of the permanent disablement of any
-person shall be a fixed sum of (twenty five thousand rupees).
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Permanent disablement: Forthe purposes of this Chapter, permanent '
disablement of a person shall be deemed to have resulted from an
accident of the nature referred to in sub-section (1) of section 140 if -
such person has suffered by reason of the accident, any mjury or
injuries involving :- :

(a) permanent privation ot the sight of either eye .or the heanng of
either ear, or privation of any member or joint; or

(b) destruction or permanent impairing of the powers of any member-.
or joint; or .

{c) permanent disfiguration of the head or face

3. Aplainreading of these provisions shows that Section 140(1) prowdes i
for liability of the vehicle owner in certain cases.on the principle ofno = 2
fault where the motor accident had resulted only in death or permanent  ©
disablement of the accident victim. Sub-section 2 fixes the amountof
compensation in such cases at Rs.25,000/-. Similarly section 142 -
illustrates “permanent disablement and says it shall be deemed to
have resuited if such person had suffered injury/injuries involving
permanent privation of the sight of either eye or hearing of either ear
or (b} privation of any member or joint or (c) destruction or permenent .
impairing of the powers of any member or joint ar permenent
disfiguration of the head or face. As would be seen the emphasisis.

«on permanent. The Legislative intent was thus clear to-provide fixed
compensation on no fault principle only in certain cases including"
permanent disability to the accident victim of the nature described in-
Section 142. Such compensation was not naturally awardable
mechanically in all cases of injury .irrespective of whethar these
resuited in permanent disablement ornot. Where the injury was minor
causing only partial disability and not a permanent one the injured -~ .
cannot claim the fixed amount of compensation as a matter of right. t "7
was perhaps in this context that first appeliate Court had referred to
100% disability to convey that it should be permanent. ’

4. Itis not appellant's case that he had suffered any permanent disability - i
of his hand. His case was not, therefore, covered by section 140(2)
ofthe Act. The appealis accordingly dismissed on perliminary hearing. - :

: . N

Analyse your problem and gather data carefully,
even if it takes extra time. You can work faster and gain
from the invested time when youcometoa pomt where )
work has to begin on the solutions.
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UT-BITS
1. LABOUR LAW: STANDING ORDERS AUTOMATIC TERMINATION ON
* THE GROUND OF UNAUTHORISED ABSENCE:-
“ 1998 (6) SCC 538
UPTRON INDIA LTD. VS. SHAMMI BHAN AND OTHERS

Automatic termination on the ground of unauthorised absence is not
permissible. Show-cause notice is necessary. Held onfacts thatthe expression
“Liable to automatic termination” -occurring in the Standing Orders conferred
discretion upon the management to terminate or not to terminate services ot
a confirmed employee who had unauthorisedly overstayed leave. Such
discretion could not be exercised capriciously. Principles of natural justice have
to be read into the relevant clause and therefore circumstances leading
. unauthorised absence have to be ascertained before resorting to termination.
Consequently, a provision in Standing Orders for automatic termination is bad
“unless it is related to production in a factory or industrial establishment.

]

. 2. PRECEDENTS:-
"~ (1998) 6 SCC 538
UPTRON INDIA LTD. VS. SHAMMI BHAN AND ANOTHER

Remarks of the Supreme Court in earlier case cannot be treated to be a

1 finding that provision for automatic termination of services can be validly made

~ ., in the Certified Standing Orders. Even otherwise, a wrong concession on a
.. " question of Law, made by a counsel, is not binding on his client. Such
..concession cannot constitute a binding precedent.

The-issue before the court in the present case was whether a provision in
Standing Orders for automatic termination of services of an employee was
valid, In an earlier case, this issue was considered by the Supreme Court but
:the counsel appearing on behalf of employee in that case did not contest this
point. The Supreme Court endorsed counsel's approach in the following words:
“Learned counsel for the respondent (employee) rightly made no attempt to
support this part of the High Court's order”. Based on these remarks of the
Court, it was sought to be contended in the present case that it was permissible
in Law to make provision in the Standing Orders for automatic termination.
Contention was rejected.

NOTE : This judgment was delivered by the Supreme Court on 6.2.1998
' refemng in para 22 another judgment of Scooters Indla v. Vijay E.V, Eldred,
(1998)6 SCC 549 which is also cited below:-

‘ “Learned counsel for the petitioner has placed strong reliance upon a
- decision of this Court in Scooters India vs, Vijay E.V. Eldred, (1998) 6 SCC
- 549 in support of his contention that any stipulation for automatic termination
" of services made in the Standing Orders could not have been declared to be
nvalid. We have been referred to a stray sentence in that judgment, which is
o the followmg effect:

: r“lt is also extraordmary for the ngh Court to have held clause 9 3.12 of the
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Standing Orders as invalid.” This sentence in the Judgment cannot be read in
isolation and we must refer to the subsequent sentences which run as under:

“Learned counsel for the respondent rightly made no attempt to. support -
this part of the High Court's order. In view of the fact that we are setting aside .
the High Court's judgment, we need not deal with this aspect in detail.”

o . . .

3. ART. 226 CONSTITUTION OF INDIA AND SECTIONS 2-A, 10 & 10-A
INDUSTRIAL DISPUTES ACT: WRIT PETITION MAINTAINABILITY:-
(1998) 6 SCC 549
SCOOTER INDIA AND OTHERS VS. VIJAY E.V. ELDERED

Termination of Service. Service of workman treated automatically -
terminated on account of unauthorised absence for the specified period (more

than 10 days in this case) in terms of a provision in standing orders. Writpetition . -
impugning such termination, held not, maintainable as remedy was available

under the industrial Laws. '
L
4. MOTOR VEHICLES ACT: Ss. 103-A 94, & 95:-

(1998) 6 SCC 599
NEW INDIA ASSURANCE CO. LTD. VS. SHEELA RANI (SMT)

The sixth respondent was the owner of a Fiat car bearing Registr&ﬁon_ Na."

RSM-9701. The said car was insured with the appellant-Insurance Company - .
for the period 16-6-1976 to 5.6.1977. It appears that the sixth respondent sold
the said car to the fourth respondent on 18.6.1976. This transfer was accepted: . -
on 24-6-1976 by the R.T.A., Jaipur. The said carmetan accidenton 10-6-1977. =~
According to the appellant the transfer of the car by the 6th respondent to the

4th respondent was not informed to it by the sixth respondent(transferor) as

required under Section 103-A of the Motor Vehicles Act and, therefore, the

appellant said that they are not liable. All the Courts below held that the -

Insurance Company was liable to pay compensation. It is not in dispute that -

the fourth respondent (transferee) vide letters dated 23-6-1976 and 30-6-1976 -

had informed the appellant about the transfer of the car, to which there wasno
reply from the appeliant. According to appellant insurance Company the .

initimation about the transfer by the transteror was not in accordance with the
prescribed form and therefore, it was not taken note by the appellant-Insurance -
Company. R R e
Referring to judgments in Madineni Kondaiah vs. Yaseen Fatima, AIR =
1986 AP 62 and to Complete Insulations (P) Ltd. vs. New India Assurance
Co. Ltd. (1996) 1 SCC 221 this court has approved the ratio laid down in the
decision of the Full Bench of the Andhra Pradesh High Court in Kodaiah case.

it was further held as under :-

“A careful reading of the judgment of this Court, extracted as_ébove. will -
clearly show that on the transfer of the vehicle about which intimation was given

though not strictly as required under Section 103-A of the Act and in the: .

absence of refusal from the insurer, the policy already given by the insurance
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"’Company to the transferor wnll not lapse. As inthe case of Compiete insulations

in the present case also, the transferee had intimated to the appellant-

‘Insurance Company about the transfer of the vehicle in his favour though not

the prescribed form and sought transfer of the insurance policy. No reply was

given by the appellant and in the absence of such reply, the Certificate shall be

deemed to have been transferred in favour of the transferee as per section

; / ottheAct s

UTGOING TEMPORARY APPOINTEE : CHALLENGE REGULAR

-APPOINTMENTS TO SAVE Hls OWN SERVICES: HE CANNOT SO
HALLENGE : o

998) 6 SCC 619 :

OMMISSIONER, ASSAM STATE HOUSING V8, PURNA CHANDRA BORA

Para 4 of the judgment reads as under:

“The tirst respondent was appointed temporarily and until appointment of
ccounts Assistant was made on a regular basis. He was discharged from
“service on the day on which five persons were appointed after selection. It is
ot for the first respondent to challenge the selection on the ground that no
ritten test was held not was it necessary in these proceedings for the High
ourt to look at the order-sheet of the selection. The five persons were on
robation when appointed, but that did not mean that they were not appointed .
nregularbasis. We ﬂnd no merlts in the case of the first respondent, as upheld
y the ngh Couﬂ . ‘

o
EPARTMENTAL ENQUIRY: SUPPLY OF DOCUMENTS:-

1998) 6 SCC 851
TATE VS. SHATRUGHAN LAL

eepondent's grievance was that copies of documents relied on, in the
@churguheet were not supplied to him. Appellant-State admitted non-supply of
pies but pleaded that it was open to the respondent to inspect those
pcuments. - Rejecting this plea, it was held that if the appellant-State did not
ntend to give copies of documents to the respondent, it shouid have been
ndicated to the respondent in writing that he might inspect those documents.
erely saying that the respondent could have inspected the documents at any
me is not enough. He has to be informed that the documents, of which copies
were asked by | hum may be inspected Access to records must have been
ured. o him, i ‘

ara 9ofthe 1udqment is reproducad below -

“This paragraph of the written statement contains an admission of the
‘appellant that coples of the documents specified in the charge-shest were not
. supplied to the respondent as the respondent had every right to inspect them
“atany time. This assertion clearly indicates that aithough it is admitted that the
coples of the documents were not supplied to the respondent and although he
 fight to inspect those documents. neither were the copies given to him
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nor were the records made avarlable to him for mspectlon. If the appellantdr
notintend to give the copies of the documents to the respondent, ‘it should hav
been indicated to the respondent in writing that he may inspect those documents
Merely saying that the respondent could have inspected the documents at an
time is not enough. He has to inform that the documents of which the copies
were asked for by him may be mspected The accessto record must be assured B
to him. .

Statements recorded durlng prelnmmary enqulry if charged employ a'l
required to submit reply to chargesheet without having copies of the statements, {;
But he'is deprived of opportunity to effective hearing. Supply of copies is also ;.
necessary where witnesses making statement are lntended an exammatio
against the employee in regular e ‘

Para 10 is reproduced:-

‘It has also been found that durrng the c0urse ef prellmrnary’;enqu;ry
number of witnesses were examined against the respondent in the absence
and rightly so, as the delinquents are not associated in the prelrmmary enguiry
andthereafter the charge-sheet was drawn up. The copies of those statements
though asked for by the respondent, were not supplied to him. Smce_ there wa
afailure on the part of the appellant in this regard too, the Tribunal was justifie
in coming to the conclusion that the principles of natural justice were violated .
and the respondent was not afforded an effective opportunity of hearmg i
particularly as the appellant failed to establish that non-supply of the copnes o
statements recorded during the preliminary enquiry had not caused an
prejudice to the respondent in defending himself. :

@ R :

7. SECTION 53-A TRANSFER OF PROPERTY ACT READ WITH SECTION
281 INCOME TAX ACT : RULE 11 OF SCHEDULE 1l OF INCOME TAX
ACT, 1961:-

(1998) 6 SCC 658

TAX RECOVERY OFFICER N vSs. GANGADHAR

amendment) parr material provrsrons

The Tax Recovery Officer cannot himself declare a transfer ‘o p
made by the assessee in favour of a third party to be void. His position is tha
of a creditor. Hence, if he finds such transfer to have been effect with intend
to defraud the Revenue, he will have to file a suit under Rule 11(6) to have the
transfer declared void under S. 281 of L.T. Act.

®
8. PROMOTION: SENIORITY CUM MERIT AND MERIT CUM SENIORITY

(1998) 6 SCC 720
B.V. SIVAIAH VS. K. ADDANKI BABU

The principle of “merit cum seniority” lays greater emphasls on mentend
abrhty and semonty plays aless srgnmcant role. Semonty is to be given welght




e A,

only when merit and ability are approximately equal. On the other hand, as
between the two principles of seniority and merit, the criterion of “seniority-
cum-merit” lays greater emphasis on seniority. But an officer cannot claim
promotion as a matter of right by virtue of his seniority a'one and if he is found
unfit to discharge the duties of the higher post, he may be passed over and an
,ofﬂcer Jumor to hlm may. be promoted

0.23R.3 CPC:- ... |
(1998) 6 SCC 480
RAMSREY VS, DY. DIRECTOR

& V;The appeuant Ramasrey averred before the Supreme Court the compromise
wis entered into between the parties by the lawyer Shri Shrivastava without
any authority from the appellant and appellant did not execute any vakalatnama
n favour of such Advocate. The Supreme Court directed the District Judge,
Faizabad to hoid an enquiry and submit a report as to whether the appellant did
authorise the Advocate to enter into the compromise and whether the appellants
were to be on notice of the compromise by the Advocate, Shri Shrivastava. The
+.. District Judge opined that the appellants did not authorise the Advocate to enter
nto a compromise on behalf-of them in the Writ Petition. The District Judge
further found that the appellants did not sign the compromise and did not
execute vakalatnama in favour of that Shrivastava, Advocate, so as to verify the
contents of the compromise. Since the High Court disposed of the Writ Petition
as-well'as a review petition, the Supreme Court set asids the same. The
Leafned Counsel for appeliants argued that the conduct of the respondents
here the petitioners before the Supreme Court in the Writ Petition disentitled
him to invoke the discretionary jurisdiction of the Court under Act. 226 and,

tharefore, the Writ Petition should be dismissed by the Supreme Court and the
matter may not be remitted to the High Count for redisposal on merits. Though
here Is sufficient force in the aforesaid contention the Supreme Court thought
it appropriate that the High Court to deal with the question and pass appropriate
orders’ there on. It is further held that the High Court would give opportunity to
hear to the parties concerned which was left open to the appellants to approach
'Qouncil for appropnate action.

SECTION 55 CONTRACT ACT, “ESSENCE OF TIME” AND
SECTION 54 LIMITATION ACT:- -

(1998) 6 SCC 358

BABU RAM VS. INDRA PAL SINGH

Tlma is the essence of the contract in a contract of re-conveyance. If a
vendore, who agrees to sell his immovabie property under an agreement of sale
or who executes a sale deed, Is given the option to repurchase the property
within a particular period, then such an option must be exercised strictly within
'ejsald period.  The principle stated under Section 55 of the Contract Act that
in regard to contracts of sales of immovable property, time is not the essence
of the contract does not apply to the contracts of reconveyance. In the present

e
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case the plaintiff exercised his option of repurchase under the agreement within
five years from the date of the sale deed stipulated in the agreement. Hence
the defendant vendee was bound to reconvey the property by receiving the
amount from the plaintiff as stipufated in the contract -
® Lo et ;_’j s
11. CR. P.C. SECTION 154:- : IR

(1998) 6 SCC 441 T

RAM GOPAL VS, STATE OF RAJASTHAN

Omission in FiR explained. 'The FIR is suent about the detauls of the
occurrence. But the skeletal facts revealed in the FIR are consistent with the
detailed narration of the eyewitnesses in the evidence. The Lower Courts have
righfly pointed out that the non-mention of the details of the occurrence in the
FIR is sufficient to jettison the vital documents.  Therefore, in the circumstances
the non-mention of the details ol the occurrence was inconsequeminl, s

. N .

' 12. CRIMINAL TRIAL : APPRECIATION OF EVIDENCE :- T
' (1998) 6 SCC 441 B
RAM GOPAL VS, STATE OF RAJASTHAN.

Para 6 of the judgment is reproduced:-

The main argument is that all the eyewutnesses are mterested persons
being the kith and kin of the deceased. It is true that the prosecution could not
examine any independent witness for proving the occurrence, but the situation
- and time was such that no independent witness could be expected fo be
present. The venue of the incident was inside the dwelling house -of the
deceased and the time of the incident was near midnight. In such a situation,
the inmates of the house would be the most natural witnesses to such an
occurence. Hence they are the most natural witnesses in such circumstance.
There is not guestion of discarding such evndence on the mere premlse that
they are related to the deceased. . , :

[ ] :
13. CR.P.C. Ss. 195(1)(b)(I) AND 340 :- Dl e I
(1998) 6 SCC 352 ‘ SR
ARVINDER SINGH VS. STATE OF PUNJAB ; g
Offences under Ss. 193, 194, 211 and 218 IPC COmmmed m or ;n relatson
to, any proceedings in a court. Complaint by court concerned after holding a
preliminary enquiry under S. 340 necessary. The Supreme Court cannot direct
the CB! to file challan for said offences in the court concerned and direct that
court to try those offences. Direction given by the Supreme Court in Punjab and
Haryara High Court Bar Association case does not run. counter to the
provisions of Ss. 195 and 140 as interpreted in Raj Singh case.  Onfacts CBI
misunderstood the directions in Punjab and Haryana High Court Bar Association
case and instead of filing a challan for offences of abduction and murder filed
it for offences under 193, 194, 211 and 218 IPC. Order of taking cognizance
of offences under. Ss. 193 194, 211 and 218 IPC quashed and the Court

. (28)



irected to make a complaint to a Magistrate having jurisdiction in respect of
those offences. However, enquiry under S. 340 having already been held by
the Supreme Court, which it was competent to undertake under Section 340 (2)
process issued by the Designated Court against the accused persons need not
‘be'set aside. State of Punjab vs. Raj Singh, (1998) 2 SCC 391, Punjab and
'Haryana High Court Bar Association vs. State of Pun;ab (1996) 4 SCC 742,
.explained and harmonised. -

. »"'1! is requested to go through State of Orlua vs. Sharat Chandras Sahu,
997 8C 1.in which it was held as under :-

r.P C. (2 of 1974), 'Ss. 155 (4), 198 (1), proviso cl. (c). Quashing of
mplaint in respect of non-cognizable oftence. Complaint comprising of two
ffences, one cognizable and another non-cognizable and relating to offence
oncerning marriage. . Quashing of complaint on ground of non-filing of
omplaint by aggrieved party. Not proper. Complaint comprising of cognizable
“and non-cognizable offences. Under S. 155, Cl. (4), police can, in case of
_gomplaint comprising of cognizable and non-cognizable offences, investigate
qn‘-cogmzable offence also as cognizable offence irrespective of the fact as

““In State of Punjab vs. Raj Singh and others, (1998) 2 SCC 391 the
preme Court in-paragraph 2 held as under:-

~*We are unable to sustain the impugned order of the High Court quashing
& FIR lodged against the respondents alleging commission of offences under
ections 419, 420, 467 and 468 IPC by them in course of the proceeding of a
Givil suit, on the ground that Section 195 (1){b)(ii) Cr.C.P. prohibited entertainment
f and investigation into the same by the police. From a plain reading of Section
95 Cr.P.C: it is manifest that it comes into operation at the stage when the
ourt intends to take cognizance of an offence under Section 190(1) Cr.P.C.;
nd it has nothing to do with the statutory power of the police to investigate into
i FIR which discloses a cognizable offence, in accordance with Chapter X|i
“of the Code even if the offence is alleged to have been committed in, or in
elation to, any proceeding in court. in other words, the statutory power of the
olice to investigate under the Codeis notin any way controlled or circumscribed
y' Section 195 Cr.P.C.. " It is of course true that upon the charge-sheet
Challan), if any, filed on completion of the investigation into such an offence
he-court. would not be ¢competent 1o take cognizance thereof in view of the
mbargo of Section 185 (1)(b) Cr. P.C., but nothing therein deters the court
rom tiling"a complaint for the offence on the basis of FIR (filed by aggrieved
“private party) and the materiais collected during investigation, provided it forms
he requisite opinion and follows the procedure laid down in Section 340 Cr.P.C.
The judgment of this Court in Gopalkrishna Menon v. D, Raja Reddy (1983)
§CC 240: 1983 SCC (Cri) 822 : AIR 1983 SC 1053 on which the High Court
ed; has no manner of application to the facts of the instant case for there
) nlzance ‘wag taken on a private complaint even though the offence of
s rge_ry wis committed in respect of a money receipt produced in the civil court

e

;Sechon 195 crP.C.
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Judicial Officers are further requested to go !hrough the rulmg 9
Sachidanand vs. State of Bihar, (1998) 2 SCC 493 the in which it was: hel
that bar under Section 195 (1)(b)(ii) of taking cognizance of offence lt offenc
described under Section 463 or punishment uinder Section 471, 475-and 47
IPC committed in respect of a document produced or given.in. evrdence-vm
proceeding in a court. The bar is not applicable whether such offence a
committed before document was produced in a Court. :

important portions from the ruling are reproduced here -

B.Interpretation of Statutes - Strict: Constructron-Provrsuon curbmg genera
jurisdiction of court should normally be strictly construed -

C.interpretations of Statutes - Construction capabila of
mischievous consequences should be avoided :

A complaint was filed by the second respondent in the Court'of'Judicia
Magistrate alleging offences, inter alia, under Section 468, 469 and 471.af: th_
Indian Penat Code on the facts that the appellants had forged-a’ documen
(certified copy of Jamabandi- Rent Roll) and produced it in the Court of th
Executive Magistrate which was then dealing with proceedings under Secho
145 of the Code. The Chief Judicial Magistrate forwarded the comp!amt to th
police as provided in Section 156(3) of the Code. Police registered an FIR ol
the basis of the said complaint and after investigation laid a charge-shee
against appellants for those effences. The Chief Judicial. Magistrate oo
cognizance of those offences and issued process to.the. accused The
appeliants then moved the Patna High Court under Section 482.0f the. Code fo
quashing the prosecution on the main ground that the Magistrate could.no
have taken cognizance of the said offences in view of the contained in Sectio
195(1)(b)(ii) of the Code. Before the High Courtthe appellant cited the decisio
of the Supreme Court in Gopalakrishna Menon v. V.D. Raja Reddy, (1983)"
4 SCC 240. But the High Court relying on the Supreme Court's decision-in Pate
Laljibhai Samabhal v. State of Gujarat, (1971) 2:SCC: 376 dismlssed th
petition of the appellant. Dlsmrssmg the present appeal

Held:

Section 195(1)(b)(ii) Cr.P.C. reveals two mam postulates for operation o}
the bar mentioned there. First is, there must be allegation that an offence-(i
should be either an offence described in Section 463 or any other offenc
punishable under Sections 471, 475, 476 of the IPC) has been committed
Second is that such offence should have been committed in respect of |
document produced or given in evidence in a proceeding in-any court. It i
undisputed that if forgery has been committed while the document was in the
custody of a court, then prosecution can be launched only with a complaint '
made by that court. Again, if forgery was committed with document which ha
not been produced in a court then the prosecution would lie in the instance o
any person. A question arises whether in the latter situation production of suc
document in Court will make any difference. Now, even if the clause is capabl
of two interpretations the narrower interpretation has to be chosen.. Provisio
curbing the general jurisdiction of the court must normally receive stric
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“That apartiti |s dmtcult to lnterpret Sectlon 195(1 )(b)(u) asemtamlng abar
- against initiation of prosecution proceedings merely because the,document
concerned was produced in a;cout albeit-the-act of, forgery was perpet;ated :
_prioy 10 its production in the Court, Any such construction is likely to ensue

hﬁvmy consequoncés “1t |s &'gettied proposition thiat Ifitfiy languhgd of a
é’gvglatlon is cgpdbld of’ mdre thanbne’ mterpertatrof\r th8 oné thch is capable
f,,caqgigg‘ g:(;;;puqyp ‘qun,s’gquag‘gbs should‘be' ayeﬁed PUEREE

Y T o u
a¢ A8, 40(1). oi the Code has an mtemnk mm Sectloqn 95(1)(b) Bis
ecessary tQ rafer 10 that sub«sectmn inthe, present. contht,LNp complamt cap
e made. pynq cpun regarqmg any. offance falung wlthm the,. émbn gt Sectwn
95(1)(!;) of the' codo ,Mthout first adqptmg the procedural requnramqm of
ction 340(1).. The;scope.of the. préliminary. .anguiry. envisaged in.Se
40(1) I8 {0 ascertajn whether any_offence affecting administation. of jusfice
as ,been,comm[ttgd in.respect of a, document produced.in, cour, oggn?en,iu
dence.jn @ procesding in that Counl. So the offences enyisaged;in, Sectian
95(1)(b) must involve ‘acts which would have affected the admumstratlap of
ustice. The offence should have bpen committed during the time when the
~\“,in'mnt Way' m‘cusiaalh legis @O ”“”"‘ SOLIRETAN i "“f’ el

FAITEY D £y RUEIREtINS SN { seha,
' l(dwodld be'a strainad thinklng that any oﬂence involvmg forge;y\,qg_a
ocument it commmed far outside the pracmcts of the Court qnd Iong before
tspro&uchoh inthe Cduh ‘Eould also be tréated 'as e afiectmg édmimstratlon
t jibtice tietely becatise’ thet document Iater reactied the' cButt fecords. It
must therefore be held that the bar contaifi#d ift Sactiory'v95:¢1){b)ii) of the
Code' ig: not applicable: 10 a ‘case:wherea forgery: of ‘thevdocumertt) was
commnwbafore the docurent was: produced fncourt; ! alusil jon
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S.L. Goswami (Dr.) v. High Courl of M.P. (1979) 1 SCC 373 1979 SCC
(Cri) 311,referred to

14. PREVENTION OF CRUELTY TO ANlMALS ACT, 1960;
Ss. 35 AND 29(3) & (4):- 7
(1998) 6 SCC 520
MANAGER, PINJRAPOLE VS. CHAKRAM

" In view of the provisions of Sections 35 of Preventlon of Cruelty to Animals
Act, 1960 and Section 451 Cr.P.C,, it has to be held that unless the owner of
the animal in respect of which he is facing prosecution, is deprived of the
custody (which can be done only on his conviction under the Act for the second
time), no bar can be inferred against him to claim interim custody of th_e.an,imel'

Section 35(2) vests in the Magistrate the discretion to give interim custody
of the animal to a pinjrapole. It does not say that the Magistrate shall send the
animals to a pinjrapole. The expression “shail be sent” occurring in Section 35
(2) is a part of the direction to be given by the Magistrate if in his discretion he
decides to give interim custody to a pinjrapole. it follows that under section:35
(2), the Magistrate has discretion to hand over interim custody of the animai to
a pinjarapole, but he is not bound to hand over custody of the animal to a
pinjrapole in the event of not sending it to an infirmary. . In a case where the
owner is claiming the custody of the ammal the pinjrapole has no preferentlal
right. N
In deciding whether the interim custody of the animel be gwen to the owner
who is facing prosecution, or to the pmjrapole the followmg factors w:|| be
relevant :

(1) the nature and gravuty of the offence alleged agamst the owne

(2) whether it is the first offence alleged or he has been found guulty«of
offences under the Act eatlier;
(3) if the owner is facing the first prosecuuon under the Act the ammal
not liable to be seized, so the owner will have a better clalm f0r the
custody of the animal during the prosecution; .. .~~~
(4) the condition in which the ammal was found at the time of mspectxon
and seizure;
(5) the possublllty of the animal bemg agam subjected t ;
(6) whether the pinjrapole is functioning as an mdependent orgamsataon
or under the scheme of the Board is answerable to the Board; and ..
(7) whether the pinjrapole has a good record of taking care of the animals
given under its custody.

Inthe instant case, although the pm]rapole is prepared to keep the ammals
in custody without charging any money for their maintenance that cannot be a
correct criterion for giving custody of the animals to the pinjrapole particularly
when the Court has to decide the competing claims of the owner and’ the
pinjrapole for their custody. :

'(32)



SECTION 32 EVIDENCE ACT :-
1998) 6 SCC 463
VAJRALA PARIPURNACHARY VS. STATE

, Dying declaration was recorded by the Judicial Magistrate. There was a
. dlscrepancy regarding exact place of murder. Value of such dying delcaration
o be estimated from the preceding utterances of the deceased. Oral dying
ecla--%on mad~ by : ¢ de« as ;d to herown b -her soon after the incident
hat ii .vas the « pellr 2t, he -aramour, who set : -+ to her. Same version told
oh- ‘athera: -gigr . At: i¢2stationalsosh. stated the same thing which
a- corded : ; th: wolice i got signed by .er, She repeated the same
e: sntothe e gtor 1the  s)ital. it was hel inder the circumstances that
he ‘rial court rreet n rei ting the sturdy ¢ g declaration given by the
ec :gedtothe judi 2alMa stiateandalsoinre cting otherdying declarations.
is. pancyrejard 9exe klace of murder i he dying declaration made to
ficlal Mc jigty = dig ot affect credibility +f her dying declaration.

sara 10 of th iudg nt the Supreme Court held as under:-

+@ of the mair: easc 3 to side-step Ext P.12 is that the deceased told
strate i)t th incia  thad happened aytgide the house”. We do not

t much can | - reac 1o it as the word ‘house” used by her need not

'y be in‘qrpreted a: 16 entire building. it could be an interior area of
goritc yld: rthe ‘ect of selecting - aquivalent English word for
isedin gy ¢ ndiai Evenifitiss' : gges not matter and on that

yr heidesn ty o he as. nt is not bluri: 4, The exact spot where she
ablaze, wieth- iust ot e the buildin: inside, does not affect the
“ity of het dying . clarat -

% 3. £"CTION 45 EVIDLNCE AC  ND AP} ATION OF OCULAR

& 7 yi3-A-VIS MEDICAL EVIDE

o) (* 998) 6 8CC 43¢

gf OYA SINGH VS, 8TATE OF B R

%» Slatement of eyewitr2sses that leceasec hit on his back by the
L wott adbythe appollar-. Evidenc: ctorwho srmed the post-mortem
i ar ation that entry v ound was  the chesta. st wound was on the

Zvidence of gy« witnesses s rorted by the  tor who issued injury
to soon attes pxamining the ceased. The  .umstances indicated

" docter who performed the}  i-Mortem = -ation was helping the

ou : whe -as compounder i governr: -spital. Held, in the

- iance.  1ere _was no inc.  stency bewween ocular evidence and
.al-@vide SAC I 1 ‘ '

Para 3 of t ;udgmem is repro Aéd -

,;i “This aspec vas considered b- e trial court and also by the Court and
: sy have rightly rejected the conte: ' ,n. The doctor, who performed the post-
ort xaminauon ‘has admitteg that he had prepared the post-mortem

uent!y- in his,ofﬂca on the basus of notes which he had preparec
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T

i judgments reflective of their hard.: labour, .impartial things: and .objectiv
« assessment of the problem put before them. _in the matter of interpretation g
" statutory provisions or while assessing the evidence in.a: particular.case

. judgment of the higher court which has overruled that judgment not only bind

earlier and which were destroyed thereafter He also admitted that thi
appellant was working as a compounder in-a- governmem ‘hospital.=*Tha
explains the reason why there is an mconsnstency in the evidence of DriKalwa
and of Dr. Singh, who first examinéd deceased Mahinder-Singh*PW 6, D
Singh, not only in his evidence but aiso in the injury certitivate which -he.ha
issued soon afier examining Mahinder Singh has described the: wound on-th
back as an entry wound and the wound on the chest as the exit wound. Nothm
was elicited in his cross-examination which could create a doubt, regardmg thy
correctness of his evidence. An attempt by the doctor who had performed post:
mortem examination to help the appellant is_quite evnden’ ‘This.cannot b
regarded as a case in which because of inconsistency - batween the .ocula
evidence and the medical evndence, the evidence of eyawimasses should hav
been rejected. il

17. BIAS : DISTINGUISHED FROM PRE-CONCEPTION'-‘
(1998) 5 SCC 513
STATE OF W.B. VS. SHIVANAND PATHAK

Some parts of the judgment are reproduced | here fortha convenience of th
Judicial Officers to understand the law behind ftx

All judicial functionaries have ncecessarily to have an*unﬂinchmg characte
to decide a case with an unbiased mind.  Judicial proceedingsare heldin ope
court to ensure transparency. One of the requirements of natural 1ust|ce is tha
the hearing should be done by a judge withjan unbiased mind.! Bias'may:b
defined as a preconceived opinion or a’ predlsposmon or predetermmatzon
decide a case or an issue in'a particular manner, ‘so’ much sortnat's‘
pred:sposmon does not leave the mind:open to conwction

exercise lmpamahty in a particular case,.

Bias has many forms. it may be pecunlary'blas, pe
subject-matter in dispute, or policy bias etc. Judges. unfortunately.ﬁ’are no
infalliable. As human beings, they can commit mistakes even inthe best of thei

deciding questions of law or facts, mistakes may be commmed bonafide whig
are corrected at the appeliate stage T his explams‘ the philoaophy behin
hierarchy of courts. . S S R 5

if ajudgmentis overruled by the higher court the judicial fiscipline require
that the judge whose judgment is overruled must submit to that judgment. - He
cannot, in the same proceedings or in collateral proceedmgs between the
same parties, rewrite the overruled judgment.  Even if it ‘was a decision on i
pure question of law which came to be overruled. it cannot be reiterated in th
same proceedings at the subsequent stage by reasonof the fact that the

the parties to the proceedings but aiso the |udge who had earher rendered tha
' (34)



declsmn That Judge may have his occasnon to reiterate his dogmatic views on
a particular question of common law or constitutional law in some other case
but not in the same case. If it is done, it would be exhibitive of his bias in his
own favour to satisty his egoistic judicial obstinancy.

“As pomted out earlier, an essential requirement of judicial adjudication is
© that the judge. is impartial and neutral and is in a position to apply his mind
objectively to the facts of the case put up before him. If he is predisposed or -
suffers from prajudnces or has a biased mind, he disqualifies himself from acting
sa ]udgo But Frnnk J cf tho Unitod Smtos in Linahan in re, 138 F 2d 650

: f however. ‘blas and partiamy be defined to mean the total absence of -
ﬁmonceptlons in the mind of the judge, then no one has ever had a fair trial
.and.no-one will. The human mind, even at infancy, is no blank piece of paper,
‘We'are born with predispositions---

‘Much harm is done by the myth that, merely by ..... taking the oath of office
‘a8 a judge, & man ceases to be human and strips himself of all predilections,
‘becomes a passionless thinking machine.”

(See also Girffith and Street, Principles of Administrative Law (1973 Edn.),
.p. 165; Judicial Review of Administrative Action by de Smith (1980 Edn.), p.
272; II Administrative Law Treatise by Davis (1958 Edn.) p. 130).

These remarks imply a distinction between prejudging of facts specifically
‘relating to a party, as against preconceptions or predispositions about general
‘questions ‘of law, policy or discretion. - The implication is that though in the
former casge, a judge would disqualify himself, in the latter case, he may not.
But this questlon does not arise here and is left as it is.

‘This Court has already, innumerable times, beginning with its classic
‘decision in A.K. Kraipak vs. Union of Indis, (1968) 2 SCC 262 : AIR 1970 SC
50 laid down the need of “air play" or “fair hearing” in quasi-judicial and
“administrative matters.” The hearing has to be by a person sitting with an
‘unbiased mind. To the same effect is the dacision in S.P. Kapoor (Dr.) vs.
State'of H.P., (1981) 4 SCC 716 : 1982 SCC (L & S) 14; AIR 1981 SC 2181.
.In an earlier decision in Mineral Development Ltd. vs. State of Bihar, AIR
1960 SC 468 : (1960) 2 MPLJ (SC) 16 it was held that the Revenue Minister,
-who had cancelled the petitioner’s licence or the lease of certain land, could not ,
'have taken part in the proceedings for cancellation of licence as there was
‘political’ rivalry between the petitioner and the Minister, who had also filed a
scriminal case against the petitioner.” This principle has also been applied in
acases under labour laws or service laws, except where the cases were covered
y the doctrine of necessity. In Financial Commr. (Taxation), Punjab v.
arbhanjan Singh, (1996) 8 SCC 281 The Settlement Commissioner was held
“be not competent to sit over his own earlier order passed as Settiement
Hicer under the Displaced Persons {Compensation & Rehabilitation) Act,
954.: The maxim nemo debet esse judex in propria sua cause (No one can be
dge in one's own cause) was invoked in Gurdip Singh vs. State of Pun]ab
 8CC 641 1997 scc (L&S) 1742..
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The above maxim as also the other principle based on the most frequently.
quoted dictum of Lord Hewart, C.J. in R. v. Sussex JJ., ex p Mc Carthy. (1924)
1 KB 256 : 1923 All ER Rep 233 KB at page 259, that

“it is of fundamental importance that justice should not only be don but:
should manifestly and undoubtedly be seen to be done

costitute the well-recognised rule against bias. .

Bias, as pointed out earlier, is a condition of mtnd and thereforeltt may ;1
always be possible to furnish actual proof of bias. But the courts, for this reaso
cannot be said to be in a crippled state. There are many ways to discover bia i
for example, by evaluating the facts and circumstances of the case or apptymg
the tests of “real likelihood of bias” or “reasonable suspicion of bias”, de Smith.
in judicial Review of Administrative Action, 1980 Edn., pp. 262,264, “ha
explained that “reasonable suspicion” tesf iooks mamly to outward appearance
while “real likelihood” test focuses on the court s own evatuation ‘of
probabilities.

in Metropolitan Properties Co. v. Lannon '(1968) 1 WLR 815' (1968)
All ER 354 it was observed “whether there was a real likelihood of bias or n
has to be ascertained with reference to nght-mmded persons; whether they
would consider that there was a real likelihood of bias”. Almost the same tes!
has also been applied here in an old decision, namely, in Manak Lal v. Dr. Prem
Chand Singhvi, AIR 1957 SC 425 : 1957 SCR 575. In that case, although the
Court found that the Chairman of the Bar Council Tribunal appointed by th
Chief Justice of Rajasthan High Court to enquire inta the misconduct of Mana
Lal, an Advocate on the complaint of one Prem Chand was not biased toward
him, it was held that he should not have presided over the proceedings ta giv
effect to the salutary principle that justice should not only be done, it should als
be seen to be done in view of the fact that the Chairman, who undoubtedly wa
a Senior Advocate and an ex-Advocate General, had at'one time, represente
Prem Chand in some case. These principles have had their evolution in the fie!
of administrative law but the courts performing judicialifunctions only ¢ cannot b
excepted from the rule of bias as the Presiding Officers of the Court have t
hear and decide contentious issues with an uribiased mind. The maxim Rem
debet esse judex in propria sua causa and the;principle “justice should not only .
be done but should manifestly be seen to'be done” can be Iegmmately mvoked
in their cases.

Applying these principles in the mstant case, it w:II be seen that althoug
the judgment passed by Mr Justice Ajit Kumar Sengupta in the first writ petitio
in which he had given a direction that the respondents shall be promoted with.
effect from 13-3-1980 was set aside, he (Mr Justice Ajit Kumar Sengupta), in"-
the subsequent writ petition between the same parties, gave a declaration that
the respondents shall be treated to have been promoted with etfect from ,:" -
13-3-1980. Significantly, such a declaration was not prayed for and what was.
prayed in the subsequent writ petition was a direction to the State Government’
to pay arrears of salary of the higher post with effect from 13-3-1980: To put-
itdifferently, inthe first writ petition, Mr Justice Ajit Kumar Senguptacpmmanded




. ... “Promote the respondents wrth eﬂect from 13-3-1980;" in the second w:
= petition, he directed: ‘Treatthe respondents as promoted with effect from 1.
3-1980." There is hardly any drfference between the two judgments. .In fact, th
‘second writ petition constitutes.a crude attempt to revive the directions passe
by Mr Justice Ajit Kumar Sengupta in the first judgment and, cunously.
> Justice Ajit Kumar Sengupta, sitting in the Division Bench, wrote a second timi
a judgment which was already overruled. . He .garnished the: judgment b
.innocuously providing that arrears wouid not be payable to the respondents nc
‘will-the respondents affect the semonty of others. But the garniture cannc
.conceal the deceptivei innocence as it is obvious, on a judicia! scrutiny, that th
paramount purpose was to. rewrite the overruled. judgmant B 3

“’NOTE: please see bias under the head Art 226’ (4) cemdran in shorte
‘constitution of India, 12th Edition (1996) by D.R. Basu. trom page No 66:
-onwards and also see peg 1049 of the same book

18. SECTIONS 125 (1).AND 127 cn PC
1998 (2)V.B. 182 - b
. DEO KUMAR JAIN.VS. SMT, KAMLA BAI

5 The wife divorced by’ mutual consent is" entitled to have mamtenancz
“allowances from hef husband. ‘Vanamala (Smt.) v. H.M. Ranganatha Bhatts
{1995) 5 SCC 299 and Gurmit Kaur vs, Surjit Singh allas Jeet Singh, (1996,
"1 SCC 39 followed. Execution of the order of ‘maintenance should be speedy
-one. FUTURE SALARY OF . THE HUSBAND'MAY BE ATTACHED. SOCIAL
PURPOSE SOUGHT TO BE ACHIEVED CANNOT. BE NULLIFIED.~ Vimal (K)
v. Veeraswamy (K), (1991) 2 scc 375 followed and case of 1983 JL Short
Note 8 drstmgurshed o H

- :Paras 9 to 12 of the ]udgment are reproduced here

;/—_’The Apex Court, while out-hnmg the ob;ect and purpose. ’t
. Cr.P.C. in the case of Vimia (k) v. Veeraswam 'K) epa{rcd In (1991)
- 28CC 375 observed in para 3--

EO - R Sectron 125 of the code of Cnmmal Procedurei meam to. achreve a
- social purpose. The object is to prevent, vagrancy angd destitution. It
provides a speedy remedy for the supply:of food, ctothmg and shelter
to the desarted wife... '(Emphasrs supplled)

;. *Speedy remedy would certamly include wrthm its arnbrt speedy executnon‘
.- of the order of the grant.of maintenance.” Otherwise, it would be nothing
“* but a mockery.of the law, ifin a giver case a wife gets an order in order of
- grant of maintenance in her favour within' months, but does not get the
~amount of mamtenance for years. together e

:11. Asin the present case the pe!moner, who was regularly paylng mamtenance
© ... amount for about 8 years has stopped making payment of the amount of
"7+, maintenance, deliberately on his own, no useful purpose would have been
. served by asking the hapless divorce wite to run trom piller to post for the

. recovery of maintenance amount from her husband. Therefore, in the

@n




- asto warrant interference by this Court. Itis rather inthe. mterest of juétlce
andfulhls the ob;ect and purpose of sechon 125 ' t he Cr.

12 The' petmone poned to ‘be in regulat emp?oyment
ot gettmg hxs salary regularly He has made defaurt m makmg the paymen ‘

%in]ury and was capablo bf stigmaﬂs!ng. 9 ]
*contram hostile; hurtful, in]uri—ous‘ acting in ontrary direction @nd opposing.
IAdverse remark in service book affecting his service intereste and having:
’*deleteﬂous imphct and his carear and pre]udh':as hims_o e way. It :

'Wo‘ havb gon A d
_wnnesses. We a e‘satrsfled- that: the view' K




efendant No. 2 fo purchase. of \he propert

was~ anly when the plaintitf came to know-about th
'defendant No, 2 that he woke up to give notice o
. L”was too late. . Therefore lookmg to th

0} : ith T ; : y
.. 3, 000/- pald by theplaintm-appellam to. de endantho., 1. Smce thy
;property has. been purchased by defendant No. 2 and “Shri; Patel Counsel fo
-defendant No, 2 has volunteerad.that the defendant No, 2 will make, th
payment of Rs. 3,000/ ta the plaintiff, that is a good, gesture., We hope thz
efendant No, 2 who has made asolemn commltment before us, will abtde b

ey c \ rops: Complainant part
’gthis used by both' pames ”One of the compla!han




>low of axe mﬂxcted on head out of heat blow not repeated nor part ke n
hoosen ‘Case falls under; Sectnon 304 Pt. Iand, '

" 1998 (2)VB 177

dequate court fees raised by the defendant.”Such queétion has to be: décvded
st bafor daciding npp!lcatton for mtenm injunction Smt Comotata Dutta vs ¢

1998 (2) MPLJ 629
Lok NATH Vs. srA«

HINDU MARRIAGE
'QUANTUM OF PRO
1998.(2) MPLJ 584
'qxumm BAIVS ANZ DRAM




}; hq
wife and that she had not been dworced by her first husband lt was held the
pames being Gonds: govemed by local custom, conduct of respondent i
marrying petitioner in-Churi: form suggested that her, relationship with earlie
husband had come to an. end.. There was sufficient évidence for purpose ¢
section 125, Criminal’ Procedure Code to hold that there was a customar
marriage between patmoner and Respandent and two chﬂdren were bom tror

. msu coum" NON ‘cou OUNDABLE”OFFENCE,
“ THE HIGH COURT TO COMPOUND T THE SAME:- .
'1998 (2) MPLJ 530
'RAJ KUMAR VS. STAT!

-Offence under sectnon 498¥A'being non-compoundable under section 32|
’of the Code of Criminal Procedure, the High Court in-exercise of its inheren
‘jurisdiction cannot grant permission for compounding same. Every legal powe
has its own limitations,. There is nothing like unlimited power. . If an offence i
“non-compoundable and does not fall in the purview of section 320 of the Code
the High Court in exercise of its inherent jurisdiction cannot grant permissiol
for compounding. - Maheshchandra vs, State of Rajasthan,:AIR 1988 S(
2111, Annamdevula Srinivasa Rao and another etc. vs, State of Andhr
‘Pradesh and etc,, 1995 Cr.l,..l 3964 and State al MP Saud. Crlmina
“Appeal No. 15/91 were raned nn :

.TheHigh Coumn exercise qf its in erent junsdictlo cannot grant permassiou
‘10: compoundlng (an. offance hlch is. non-compoundable) /

URISDICTION O

23 MOTOR VEHICLES ACT BREACH OF coumrlous OF POLICY. .
_ SECTION (2)(a)(iXe): i
71998 (2) M.P.L.J. 551
" ,.,_smv PRASAD VS, SMT. SHYAMB

-4 Inagoods vehicle 19 persons. were takenas passengers Two passengeﬂ
-died and other mgured inthe acctdent. Few passengers had carried their owr




mm mmrﬂedm 4&* b‘

it his employee may S ,
Nhen the main- purpose § pas sengersf,, ,_;“ that it
»asse*fnger caifies some goods, be!uﬁging_r 8 some p‘e?éénﬁf’éms, bt
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yable‘ by an undertakmg aé par the Agraement antere(
no stfemh ot magmaﬂon, at will fat i inthe categon
t

espondents/Board from encashment of the Bank Guarantees cah be granted
nvocation of Bank Guatantee cannot amoum to mmanon or contmuatton o

: he company lndian Maize and cnermcals Ltd vs State of U P.. & ars.
(1997) Vol. 89 Company Gaseg 420 and U.P, State Sugar CQrporation vs

~W » i ypenthy
ived as husband and wif cohablted togetherfor along penod had five chiidrer
-and were regarded and’ recognlsed by friends and relatives as husband an¢
w:fe, it furmshes a clear ‘evidence of mamaga raising the presumptaon of
“marriage in law unless it is shown’that the oonnecuon started is “mere
: oncubinage. ‘Theypres’Umpti, -favour of a marriage cannot be rebutted ir
ase the husband himself admit ‘the, marriage and such.an- admission has t¢
e accepted as concluswe especaally.ﬁp the absence of any material to indicate
 that the admission. had been obtained in a manner not: recognisad bytaw. The
presumption inregard to marriage on. the basis of ev;d@nce f habit and repute
. cannot be raised in a case where na valid mamage _pas: ible or paﬂmssuble
under the law as no amount ev;dence in regard to_habi and repute coulc
establish it in ‘such a case. " G

/SUCCESSION ACT, sscﬂ N 372 1)(c)-

- The expressuon “near. relatives™. as used.
Successuon Act, must. refer to. tha persons who would bethtIedio succeed the
~ person who had died mtestate onthe principle.o excluding the remoter
The “family® may comprise of the. husband and. wife;and. their minor. childrer
* either being sons or. unmarried ‘daughters: for the- pulpose of the ‘law.  Thy
omission in qm.bhon does:not appear to bea fatal.one so asto vitiate the entirs
proceedings especially when the publication of the notice referred to herei
““above ensures and secures notice of the proceedings. to every person-haviny
‘@ claim or interest in the estate left by the deceased. - The requ:rement i
' quesuon is only.directory. :




:omplatnant that sh

with the accused’ be‘
:ﬂvorw Jtwag'turthel
'ﬁs second marriag :

Y6 ground for proceedmg*againsi the :petiuoﬁam Th

*hallenged in revision,and the same was se

sould not bé accapted and acted i upon venig :
sroceading <¢agams the‘ﬁ iti ’




s Prakash Chandra, AIR 1963 SC 1430 and Durvasa vs. Chandrakala 1994
»Ej_Crl L. J 3765 referred : ,

;33 PROBATE. CERT\FIED POWER TO ADDITlONAL DISTRICT JUDGES‘-
i 7.1998 (2) MPLJ 679 .
. ASHOK KUMAR VS. SMT RAM PYARI BAI

' Addmonal District Judge has |urisd|ct|on to entertam applrcatron for grant
" of probate under section 264 of the Succession Act. Additional District Judge
‘i District Judge within meaning of section 264 of- Act

. . An Addltronal District Judgé is also a Judge of prmcrpal Civil Court of
. original jurisdiction and has power to entertain the probate proceedings and he
“will be.the District. Judge within the. meaning of section 264 of the Indian
- Succession Act. Under section 8, the Court of Additional Judge can exercise
. power of District Judge even: in the. absence of general and special order. The’
- District Judge, for the purpose of section 264, is not a persona designata.
- Misc. App. No. 1439 of 1996 decided on 4.4.1997 and Salyaprakash and
- another vs. Jwalaprasad and others, 1960 MPLJ Note 121 referred, Vinod
1" Kumar Jajodia and others Vs, Brl] Bhushan Agrawal 1993 MPLJ 603 a
; ﬂ»1993 JLJ 565, relied. - i

- .-NOTE : The Judnc:at Offtcers;,are requested to go through the Bltufucatulba
uls 10°of the Civit Courts Act, 1958 publlshed in ‘JOTI JOUBNAL' Vol. tll Part
IV (August 1997) rssue at P age 35. v

34 DISCONNECTIQN OF TELEPHONE FOR DEFAULT OF nELAnves

. LEGALITY? SECTION T-BNELEGRAPH ACT READWITH TELEGRAPH
“ RULES, R. 443 "
-+ 1998 (2) MPLJ 718" :
. PRADEEP KUMAR vs: .umou or= INDIA

.- Authorities. cannot dtsconnact the tetephone connectlon of a subscrrber on
wthe ground that a refative of such- subscriber is a defaulter. It is manifestly
" illegal; Mahesh Agrawal vs. Union of India and athers, 1998 (1) MPLJ 643 =
. 1998 (1) MPJR 228 and. Chand Dutta (Smt) vs. Unron of India and others,
1997 (2) MPLJ 523 relued on

35, . SECTION a4 mcp AN rsmowso
1998 (2) VIDH| BHASVAR .69 -
STATE. BANK OF INDIA VS CHANDRA SEKH

' The brief facts whrch are necessary for drsposat of thrs ‘appeal aie 'hat in
"+ 1980, the plaintif{- appetlant had sanctioned a loan of Rs. 1,50,000/- to the
- defendant No.1. respondent for the pu*chase of the truck, The defendant No.2
..~ had guaranteed recovery of the loan amount from the defendant No. 1. The rate
" - of interest chargeable under the'terms of the relevant. contract was. 5% below
f the State Bank advance rate wrth mmrmum oi t 1% per annum nsmg and tallmg




4herewnth calculated reSpectwely on the daﬂy balance of: the amount du
“subject to further enhancement as.provided-in the’ contract. : The trial Cou
~decreed the “suit of the plammf and ,awarded a decree for ‘a sum% of Rs
-1,34,871.92 p. : '
"irealisation.

The. appellant State Bank" filed furst appeat agamst the ;judgment any
decree The submnssmn of the Iearned counsel was that under the prov:slon

- ":’The Court should elways be vigilant while awarding intereston commereial
: trenaaotlon and a propor moasage shcutd g¢ in tho mlnd of Imgante that thol

applicants though{ sived did ot file wiitten atatem“' 1t for g ;
gan applicatuon 1A hwas ﬁled by the plalnﬂff-applicant uhder. sactfon 13 (ﬁ)om,



apphcatron filed by the, plaintrff; o passing ;udgment under Order 8 Rule 10
CPC. infact, the Court whxle -adjourning the case itself has intimated that it will
pass order onlAl’ Regardmg IAlap order could nave been passed by which
the application could have been rejected orcould have beenallowed Therefore,
it was not a case covered ndef Order 8 Rule 10;CPC

 If further. held,’ refemng Electlon Trlbunal AR
1955 SC 525 that the _procedural law is desrgned_ actlrtate Just:ce and to
further its ends.-

37 REVISION BY PRIVATE PART AGAINST THE ACQUITTAL OF THE .
:ACCUSED: J.U‘RISDICTiON /OF THE SESS!ONS COURT. SECTION 397/

Revrsron by pnvate party agarnst acqurttal was challengad.’’ No:
left for consideration. No inadmissible evidence was considered: ‘*The casewas
based on appreciation of evidence:. No interference is permissible, Revrsron
under Section 397/401 of the Cr.P. C against the order of the acquattal by a’
private party. Acquittal by ignoring. probative:value: of FIR, and without,
considering matenal evrdence on record Interfarence by the Hrgh Court rs
possible. SRR .

Case Law referred . 7
- -Chinna Swamy Reddy vatata of A P., A R 1962 SC 1788,
' :Ayodhya Dubey, vs. Ram Sunder, AR 1951 sC 1415 and -

. :Bansi Lal and others Vs, Laxman SIngh "AIR 1986 SC- 17’21.were
followed. Lo B

Judicial thcersare requested to go through the j
are also requasted to go through the following, 1udgmems also regardrng the,
Jurisdiction of the sessions courtin cases of revision by.private party against the
acquittal of accused.. Durga Das vs. ~State, 1990 (2) MPWN 158 and Shrldhar
vs. Prakash vatl, 1990 (2) MPWN 185. L

?38
SUIT VALUATION ACT SECTION 8‘-
1998 () V.B. 100 '
. ADHIR KUMAR HUI VS. RAVINDRA_; ATH T O
- .. Suit for declaration is governed by Article 17 ¢ Schedule. Fixed court
"fees of Rs. 30/-is payable.- Relrefohn;unc!ronﬂomngfrom relief of declaration.
‘Court fees onsuch relief of mlunctnon rs payable under section 7 (iv) (d) and not
" der . 7 (r\() (c). Badrll 2] vs., Stat fMP" 1963, JLJ 674 and Motiram vs.




for pecuniary: jurisdiction and for payment of court fees would be the ‘sam
Valuatlon put in sale deed(sought to be nullnﬁed 's proper No'need &

‘_lncldent amergmg all i,ef a sudden. - Accused catching

; SKand
presslng ‘but ot till death, Otferice falls under Part fIrof Sedtion 304;‘ |
l P.C. State’ ar Meheraehfr“'a vs. F

had awarded Rs. 8,000/~ as compensation to PW 1 Durgi Bal, the ,w1dow the
deceased The order regardihg paymertt of compensatio' under Section 35
was upheld by the High Cout

ﬂ1998 (2) JLJ 390 :
KARTIK VS JAGTU

‘passing of prell
_'jent pollce report cailod SDM ot. showing . ca




43, SECTIONS 154 AND 313 ca P c AND secnons 3 AND 11 EVIDENCE
ACT:

1998 (2) JLJ 324 (S. c. )
KASHIRAM VS. STATE

- Chowkidar informed the police of the incidence immediately. Police came
onspot. Delay inrecording F.1.R. on return is immaterial. Plea of alibi in murder
case.. There was no suggestion to prosecution witnesses put about alibi.
-Suggestion to one prosecution witness about attack on him by complainant
- party. Presence not denied even in the examination under Section 313 Cr.P.C.
Plea was not said to be established. Plea of alibi not taken in the statement of

" the accused under section 31 3. Plea not proved. .

| 44. CR.P.C. SECTIONS 317 AND 313: EXAMINATION OF WITNESSES:-
© 1998 (2) JLJ 346
RAMESHWARI DEVI VS, STATE OF M.P.

Exemption from personal appearance was allowed by the Court. The Court
~.should exercise the discretion carefully. It should be under the interest of
" justice. Accused were ladies and also aged persons. Main person was also

.aged. Coming from far places. No question of identification was involved,

Exemption from appearance should be granted. If accused persons are
" exempted from personal appearance the Court may record evidence in the
: absence of the accused persons.

. % NOTE : Judicial Qffices are reciuested to go through the provnslons of
Sectlon 273 Cr.P.C. and in general from 272 to 283 of the Cr.P.C. also.
45. MARR!AGE CRUELTY-DEGREE -
1998 (2) JLJ 379 L
AGNEL VALENTINE D'SOUZA VS. MRS. BLANCHIE AGNEL

Decree of breakage ‘of marriage tie on ground of cruelty. Acts and
omissions of erring partner should be sufficiently grave and weighty. Ordinary
‘wear’ and ‘tear’ of life not sufficient. In Christian Marriage Act 18+2 under
Section 60(3) and Section 9 man and woman willing to marry have to say in the
presence of licensed person under section 9 in the name of Lord Jesus Christ
that they take each other as a wedded Wife or husband, Wedding ring has same
sanctity as “Sindhoor and Mangalsutra” to a woman in Hindus. Desertion can

" be inferted from previous conduct. Desertion for more than statutory parioq
without lawful excuse is sgffscnent to pass a decree for judicial separatlon

®
46. NEGOTIABLE INSTRUMENTS ACT, SECTION 138 AND 142 (b):-

1998 (2) JLJ 321
PREM LATA VS. SURENDRA KUMAR

o | Cheque can be presented so many times till it becomes stale. Evary
"« subsequent presentation gives fresh cause of action for serving demand
.~ notice. Offence is continuing and subsists till amount is paid. Fire Wa:ks

(49)

(\‘
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B e ead <o

Industries vs. K.V. Shiviama Krishnan, 1995 Cr.L.J. 1384 (F.B.J, G
Enkatappa vs. State of Karnatka, 1997 Cr.L.J. 1274 and Laloo LaMgrawaI
vs. Damodar Prasad Gupta, 1997 Cr.L. J 1545 were rehed on o

47. SECTIONS 306 AND 107 L.P.C.t=
1998 (2) JLJ354 -
SURENDRA VS. STATE

Nothing has been pointed out on behalf of the respondem t6 show that the-.
appellant's act of not making any endeavour to save life of the deceased
against law or the appellant was under an obligation by law to prevent suc
incident. Individuals act differently in same situation. It may be possible that.
the appellant seeing the flames got 86 shocked that he did not react or he mig
not have attempted to put off the fire apprehending danger to his life. The Cou \
held that the act of the appellant does not come within the expression ‘illegal’
omission’ and aocordmgly he cannot bo hold yumy for abetmont of the offence

& ]
48. SECTION 302 I.P.C. AND SECTIONS 32 AND 27 I P.

1998 (2) JLJ 350 -

ARJUN SINGH VS. STATE

‘Three inconsistent dying declarations cannot sustaln agalnst the accuso

~ Offence of murder not made out. Accused is entitied to the benefit of doubt;”
- Recovery of weapon of offence not found stained with blood The recovery is'
of no avail. S o o ’;

49. SECTIONS 306 AND SECTIONS 498-A l PC LR
1998 (2) JLJ 393 -
HARISH CHANDRA VS STATE OF M P

~ Husband making every endeavour to persuade wife to live with him. No};
.dowry demand established by cogent evidence. Wife committed suicide.
.Husband cannot be held responsrb!e when there is no evldence of "I-treatmg".; S
the wife. RS ; e

-50 SECTION 138 NEGOTIABLE INSTRUMENTS ACT*-A.,, -
1998 (2) MPWN 60 “ ERNE
+DEVENDRA SINGH vs, VARINDEH SINGH S e NN
“Grounhd of return of cheque is fully irrelevant. Signatures not talying Is alsoﬁ.}" i Y
excluded under the provision. Presumptron under Sectlon 138 of Act may be
rebutted by the ‘accused during the trial. - e B
SECTIONS 4,5,79 AND 80 NEGOTIABLE INSTRUMENTS Ac‘l"- .

Promrssory note as defined under Sectlon 4 does notlooseits characteristics
“if vate of interest is also mentioned therein.’ Interest it such situation can b
“astertained by mbre calculation. Goel Industries & another vs. Om Prakash
“Nittal, 1994 (1) wuhr Bhdsvar 104 approiied % Raghunath Prasad vs. Man

(50)

3.3‘5""1“ [



Lal, AIR 1960 Rajasthan 20, Bal Mukund Jainarayan & another vs. Ambadas

. . Damodhar & others, AIR 1946 Nag 81 and Lakshminath vs. Benares Bank -

= Ltd, & others, AIR 1929 Pama 136 relied on.
‘ A )
. PRE-EMPTION : ‘
(1998) 8 SCC 83 - . '
.A. RAZZAQUE SAJANSAHEB VS IBRAHIM HAJl MOHAMMED ‘ :
- The plamnff»respondent claiming a right of pre-emption on the ground of ..
. being "Shafi-i-jar" and “Shafi-i-sharik” filed a suit in the Court of Civil Judge,
Senior Division, Sholapur being Special Civil Suit Na. 376 of 1990.and prayed .

“for a decree of pre-emption and also for a direction to the appellants to seli the

suit property for the price mentioned in the sale deed executed by their sisters
in his favour. The trial court on appreciation of the evidence led by the parties
~.held that the respondent was no longer a cosharer, as in the suit filed by the - '
. sisters for partition, a decree was passed in their favour and in the execution
" proceedings, Suit House No. 85 went to the two sisters and the appellant
- became the owner of House No. 84-B. The trial court, therefore, held that the'
appellants did not fali in Class.| of the persons who are entiiled to claim pre-
- gmption under the Mohmedan law. It further held that the appellants who were -

“defendants in the suit have also their property adjoining House No. 85'and,
therefore, they are also entitled to claim the right of pre-emption. - As the ™~

- ‘respondent and the appeliants belong to the same class, both are entitled to

half share in the suit praperty. Accordingly, it partly decreed the suit. The -
respondentwas directed to deposit Rs. 92,500 in the Court and appellants were s
directed to execute a sale deed for half the suit property. -~ e

Feeling aggrieved by the judgment and decree passed by the trial court, the . .-
appellants preferred an appeal to the High Court. No appeal or cross-
objections were filed by the respondent. The High Court dismissed the appeal -~
on the ground that it was without any substance. The. appellants have -
therefore, filed this appeal challengmg the Judgment and order passed by the =
Hagh Court. -

The contenhon of the loarned counsel for the appellan.s is that the only _
ground on which the plaintif's suit has been decreed is that he being a “Shatfi-
‘i-jar” was entitled to claim the right of pre-emption. He submitted that this Court
- in Bhau Ram vs. Baij Nath Singh, AIR 1962 SC 1476 : 1962 Supp (3) SCR.
724 and in Sant Ram vs. Labh Singh, AIR 1965 SC 314; (1964) 7 SCR 756
- has held that the law of pre-emption based.on vicinage is void. Unfortunately,

attention of the High "Court was not drawn to these two decisions of this Coun,
and, therefore, the High Court did not consider this aspect. As the very basis
of the claim has been held to be unconstituional by this Court, the suit filed by
the plaintift ought 10 have been dismissed, We, therefore, aliow this appeal set
aside the judgment and order passed by the High Court and dismiss the suit
filed by the respondent. It will be open tathe respondent to withdraw the. amount
“deposited by him in the Trial Court. There shall be no order as to costs. "




52. RECOVERY OF ARMS : NO INDEPENDENT WITNESSES : EFFECT O
FAILURE OF PROSECUTION : TA D.A SECTION 5 AND ARMS ACT
SECTION 25 :-

AIR 1999 SC 49
SANS PAL SINGH VS. STATE OF DELHI -

On 5.2.1991, Head Constable, Sat Pal Smgh P W. 5 and Sl Mahlpal
. Singh, PW-6 together with some constables were on duty to theck: VéthlBS at
G.T. karnal Road near Model Town police Post. A vehicle was - stopped.
.wherefrom alighted the appellant. He swiftly walked towards Gujrawala Town:
Road which arose suspicion in the minds of the police-officers. He was stopped?
and his search was conducted by the aforemamed two police officials. Asa:
result, a country-made pistol was recovered from the right' pocket of his.
trousers as also two live cartridges.  It:is on that basis that the appellunt was;
_ultimately charged before lhe Deslgnated Courl convrcted and sentenced ‘a8
.aforesaid. E

inter aha, it has been urged by learned counsel lor lhe appellant that it

~ would not be safe to maintain the conviction because the recavery of illicit arms
did not inspire corfidence, supported as it is, by the svidence of two pollc

- officials alone, unassociated by the' testlmo‘hy of any lndependenl wltness ‘It
"~ has also been urged that witnesses of the public were available and: nelther-‘
~ were they associated nor was any: explanation given at the'trial as to why theyl
were not associated. From the-evidence of PW-5 Head ‘constable, 'Sat. Pal
- Singh, itis clearthatthe police party did not ask: any public withess to be: wltness;
" at the time of search of the accused. Likewise, P.W.8'Sub-Inspector, Mahipal:
- Singh has also stated that no public witness was: jomed at the time of: search
- of the accused even lhcugh a number of persons weré passlng throuqh atthe
* time when recovery was being effected. 1tis thus avlclent that pubfic: Wltnesaes_
‘were available and could have been assdGiated.io witne: recavery. It
" ‘wouldhave beena dlfferent matter altogether had theré bean -no public witness:
~available of ione was wnlllng to associate. Here, as said before publlc wlfnesses,
-weré available but 116 éxplanation ofi these lines is forthcoming. ‘Thus; we got
- "to the view that it would be unsafe to maintain the convuctlon‘df;ghe appellant
 for the offences charged We thereTore order ﬁfé acqﬁmal‘ Heisinj 0
IL_:;set at lnberty forthwlth

3. EXECUTION OF LEASE DEED QECTION 107 T.P ACT ';
“"AIR 1999 SC 37
- RAJENDRA PRATAP SINGH VS RAMESHWAR PHASAD

. _Execution of iease deed signing of instrument by both lessee and les
not essentlal What is necessary is 1omt execution. ol

A lease of immovable property for term exceedlng one’ year created
registered instrument cannot be said to be invalid merely because the sa
strument was not signed by botti the lessor ‘and lessee. The third paragraph':

- tnon of the lease’thmugh a regrste d

'S 107’ requu'es that exec




T oo

hilessc Butth 'ét"uputatmn
ghed by bqth pames The requr?ement is that

arties: would: affix their’ srgnatures on the ‘instrument. | If the document i
required by law:to be- regnstered. both:parties can be' mvolved in the process”
> without perhaps obtaining the signatures of one of them. In all such instances
- the instrument. can be said 1have,been executed by both:parties thereto. if
“the.instrument is srgned by: both:parties it is presumptive:of the fact'that bath

f them have executed if, of.course it is anly rebuttable presumption.. Similarly
an instrument is srgned by only one party it does not mean that both parties.
ave: not executed. it-together.: :Whether both. parties_have, executed the
mstrument will be a questlonto fact'to be determrned on ewdence if such a

etermination is warranted. from the pleadings of the particular suit. ' Merely
because the document.: shows only the signature of one of the parties it is not -

nough to conctude that the nonsigning party has not jorned m the executron

THE NEW INDIA ASSURANCE‘ CO LTD VS SMT SHEELA RANI

Accident tookhptace after transfer of motor.. vehrcle lnttmation about
ransfer was grven to the, rnsqrer by transferee of vehicle. Though information -
- was not givenin the prescrrbed formate yet cemtrcate shall be deemed to have
; been transferred when d’repty was given by the i msurer e

Extract Qt para 10 trom the judgment is as under -

careful- readmg ot the }udgment of this’ Court extracted as above, erl
learly show thaton thetransfer of the vehicle about which intimation was given
hough:not strictly as ‘required: under Section 103-A of the Act and in the .
bsence of refusal fromthe: msurer the: Potrcy atready given by the lnsurance
Company- 16 the'itransferor: will ‘not lapse. ~As:in the ‘case of COmpIete
nsulations (p) Ltd. vs. New India Assurance Co. Ltd, (1996) 1 8CC 221;

1995 AIR SCW 4520) (and Kandaih's case AIR 1986 Andh Pra 62) and in the
- present case also the transferee had intimated to the appelient Insurance -
~ Company about the transfer of the-yehicle in his favour though not in the
- prescribed form and sought transfer. of the Insurance Palicy. - No reply was
i given by the appellant and in the absence of such reply-the Certificate shall be .
:deemed to have been transferred in tavour ot the transteree as per Sectron

103-A of the Act







- NON:. sxmmmow OF“WITNESSES
DOWRY DEATH : SECTIONS 3048 & 498-A LP.C

(1998) 9 SCC 1.
RAM KUMAR Vs. STATE

. V|DENCE ACT. sacno I3
(1998)9SCC15
'BHOLA TURHA vs /

deceased came: to be mjured by the appellants . :
found between dying declaratlonand otherevudenc ol ecard : was‘held that

1.;; distance from which the shot wasfired, ence plea‘that there was. dnscrepancy
“between medical evidence and ocular‘evndence asre ards dxstance from whlch
thevshot was hred untenable




h : €808 BoUght:
recordt ndicate any enimlty moti!
’J f d .




Govt, of Inida Ministry.of Health & Famlly welfare No. V-1 50 11/1/96
PH, 17-8- 1998 endorsed by ngh Courtﬂof M P, No. 8/1054 1/III 2-18/

987'passed by the‘
f the Presndent of Indla and notmed on 22nd

:greatconcem that in many iud|c1al proceedmgs ;
‘Old Indian Lunancy-Act, 1912 are still being -
tdiot?, “mstance". cnmmal lunatic” \“mental ;
asymfm"v.:‘.are obsolete'anq,‘_ha eon replaced by the'terms: like “Mentany il
person" “mentally ill pnsoner" and "Psychnamc hospltal‘,m the: Mental Healit







bsence of phenolphthalem and te udentlfy alkah Oftenly in the courts it has T
been experienced by the Forensic experts that the pink colour of the solution
which they had initially exammed is found rolourless. ' Questions regarding '

this: change are raised during cross examination by the defence counsel or
they.try to convince the court:that' there.was no colourad solution at all and "
thus there was no-contact betwaen the powdered currency notes and ac--
cused; ‘Scientific explanations regarding this change or fading of colour from '
pink to. colourless are- available-in the scientific literature but here it is felt "'
worth while that before dlscussmg this explanatlon Chemistry -of colour de- :
vetopment should also be. undarstood Itis as follows.. . . -

Sodmm Carbonate-Phenolphthalein Test-‘ 5

; Thls test depends upnn the fact Phenolphthalem is. tumed pmk by soluble =
cartonates and colourless by ‘soluble bicarbonatas. - hence if the carbon di -
oxide liberated by’ dulute amds from carbonates s allowed to come:.into con-; "
tact. w:&h Phenolphthalein solytion coloured pink by sodium carbonate solu--. ..
honv t may be identified Y the decolounsanon whmh takes place. o

Oé‘f.NazQO}H;O? 2NaHQ0
he concentration of the sodlum Y.

o 'he decolounsed unde,;t e,‘co dmon
ideiin the a;mosphere e

When phenoiphtha!ean wmes mtc conts ¢

colour is develop. Vano,:s ‘theories has begl gwen for this colour develop-
ment. : According to Ostwald the indicators Have différent cotour in non ion-""
tsed and ionised state : : '

raonate oiutioa must be such as’ not‘







‘assage of time- varylng u
ecrease. On the othet hand 2

afte_r,the*:trap), the’ jalkalinel salution m?Y’_ﬁé_é'fmosgféoglodﬂess.‘l',ffAs. tha count

f the alka!me solutlon
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Listen carefully, many a good idea was lost in the
| distance between a speaker's mouth and a listener’s ear.
OPINIONS AND VIEW EXPRESSED IN THE MAGAZINE ARE OF THE} ' = =
WRITERS OF THE ARTICLES AND NOT-BINDING ON THE INSTITUTION | - .- ..
AND FOR JUDICIAL PROCEEDING. = - S
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