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Hon'ble the Chtef Justnce of. M., High Court * ] i
Shri A.K. Mathur was transferred to Calcutta i

*é High Court.where he resumed.the charge of E
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Hon'ble the Administrative Judge of-M.P. High

Court Shri D.P.S. Chauhan was.appointed.as
the Acting Chief Justice of M.P. High Court |
who resumed the charge of the office on 22nd ¢ o
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ADVICE ON JUDICIAL WRITING
JOTTINGS BY HON'BLE JUSTICE SHRI D.M. DHARMAQHIKARI
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EDITED BY HIS LORDSHIP FROM AUSTHALIAN.LAW JOURNAL OC-
TOBER 1999, COURTERY : AUSTRALIAN LAW JOURNAL AND OTHER
LEGAL LITURATURE. »

- ADVICE ON JUDICIAL WRITING

1. "Have the courage to select only ihe éssential facts and discuss solely the
real issues. |
2. Reduce citations and shorten the quotations.
3. Avoid repitition.
4. Revise constantly before release.
5. There is no such thing as good writing. There is only good re-writing.
The objects of re-wrltlng the Author suggests should be-
(i) Expunge superfluous details and repitition,
(i) Remove unnecessary emphasis.
(ili) Eliminate creases, verbiage, redundancles and gramatical errors(
(iv) Tighten the text. -
{v) Delete jarring and otherwise preludlmal expressions.
{vi} Vetity puntuations and spellings.
(vil) Judges are not exempted from the demands for plain speech,

FROM AUSTRALIAN LAW JOURNAL, OCTOBER 1999
JUDGMENT WRITING : ARETHERE NEEDS FOR CHANGE ?

‘THE HON. JOHN DOYLE
fn brief, he explams thai the reasons for wnting judgments are these. First,

- fo e)(plam lo the parties how and why the result was reached, It is particularly

important that the losing party should understand why that paity lost, sec-
ondly. the judgmen! should expose the judge’s reasoning, ‘on matters of fact
and law s0 that if there 15 an appeal the -appeliate court can expniine the
soundness of the judgment. A third puipose that he identities in an aspact of
the process ot justice |11s to expose a dutent 11 the Jaw ot (n ks admistration.

11
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A fourth purpose, which is. closely related isto expose any error or deficiency
in the area of public administration. This will arise only in certain types of
cases, A fifth purpose-is to expose individual wrongdoing, when that is strictly
necessary to decide the issues in the case. A sixth purpose is to expose the
administration of justice to the public gaze, an essential attribute of our system
of justice,,.

| believe that we should try to write more economical and simpler judg-
ments, keeping more to the essential point of issue. We should support moves

that would avoid the_need for the lengthy elaboration of reasons, The object -

here is to conserve our time, so that it can be spent on the cases that really
need it. | think that we should try to keep the law simple.

_ To achieve these ends, | offer these suggestions. None of them are new.
First of all, we should take steps to grapple with excessive reposting and

. citation of authorities. In_some American- Jurisdictions there is a practice of

specifying that a judgment, when published, may not be cited without leave of

- the Court."l think that we should consider this, This practice, of course, re-

»

quires an act of exquisite self-discipline. | doubt whether any of my Judgments
deserve not to be cited without leave of the, Court, but firmly. believe that other
judges produce a good number of such ;udgments But even | am prepared to
surrender to such a SYSteM..cresierersarasran basasaserene iir...n. But against that we have to
set the significant saving of time that would océur if we were mare self-disci-
plined in this respect. That time could be used to advance the productron of
other judgments, In that respect, justice will be well-served. There is also the
point that the law is more certain, if there are‘less judgments on the point. Sir
Frank Kitto castigates this point of view, as. pandering to laziness, | accept that

.at the level of the High Court, as an uitimate court of appeal, my point may

have less force. But | believe that even there it is a valid point of view. Most of
the problems that | have just referred to will.be addressed if we conscien-
tiously consider the draft judgment in which we are invited to concur. As-lang

. as we address the temptation of the easy concurrence, there should be no

problems.., r
First of all she said : :

“The maost striking aspect of judgments for me is the speaking position of
the writer. Writers of fiction gain authority through narrative seduction and
virtuoso linguistic performances; through beauty, 'shock, skilt or, for the popu-
lar genres, satisfying and enriching expectation and experience. Wiriters of
nonfiction (particularly academic) earn authority through persuasion, through
proving or earning their credentials; convincing readers of their grasp of their
discipline and their contribution to knowledge. Judges need, neither seduc-
tion nor persuasion to earn authotity; they are vested with it before they set
PENnto Paper’.......ccusrercrcnereineenne

&
1

“Most judgments also attempt to speak clearly and directly to the other-
readership, represented by the litigants. Many judgments use a measured,

and plain prose and aim for clarity. However, few reflect consciousness of a
target readership which must be assumed to have a lower literacy level than_2
that of the profession. | think many judges have no real connection with the
readership for which they write, and very few judgments use plain English to
any conscious degree...

i M
. > 5
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Judgments can losé nbtﬁ ng. by being writtenr with attention to Plain Eng-
lish. Plain English cannot damage communication with professionals and can
greatly faciiitate understanding and access for non- professionals. In fact' it
can also make obtuse or jargonistic prose more elegant.” She acknowledges,
of course, that judgments cannot simply be recast wholly into plain English.

Taking her points in reverse, | conclude by offering these two comments.
Have we given up, or-should we give up the struggle to make our judgments
accessible to the general public ? If not, then we do need to work at making
our judgments more accessible to the general public ?

As to the other main point that Eva made, as | have already indicated, it
may be that we are getting the balance wrong between authoritative decision
making and persuasiveness. There is no easy solution here, but it is some-
thing worth thinkihg about,

In conclusion, | believe that we are tending to write at unnecessary length.
Change will come about only if there is general agreement that is so, and if
collectively we make a real effort to grapple with the problem. Courts of
appeal have to be supportive. In the end, if the time taken by our judgments is
partly a self-made problem, then the solution lies in our own hands, -
CONTEMPORARY JUDGMENT WRITING : THE PROBLEM RESTATED

’ The Hon Justice Bryan Beaumont

A ﬂexlble approach Would permit an ex-tempore judgment if this is appro-
priate for example; where the issues are few and have been well rehearsed i in
adequate oral. argument.

~+ One possible area of uncertainty in allow:ng a "pl’opomonate" approach
could arise when deciding whether the court should accord either summary or
extended treatment to a discussion of legal principle. My suggestion is that for
both trial and intermediate appellate purposes, extehded treatment should be
resetved for those cases only where what is involved is “novel law". as that
concept is understood in the law’ reportlng sense. For this purpose, “novel”
law may be of several kings; -

(a) a decision of a question on which there'is no binding authority ot no clear
binding authority, which may occur both under the general law and on the
interpretation of a statute or regulation, or of a common form of local
, ordinance or by-law or commercial document;

(b) a decision, the reasons for which, clarify the law where previously its
expression has been obscure;

{¢) a decision that an authority appfies to novel facts (a special case of (a);

(d) a decision that an authority in another jurisdiction will be followed here,

< 50 turning probability into certainty;.

(e) a decision that an old or criticised authonty is still good Jaw;

(f) a decision in an area where the law is changing, either to show a ten-
dency that will lead to overtuling eatlier authority or to show that the
courts are not yet ready to go so far, *

(g) a decision explaining a decision, the .exact application of which was argu-
able;

(hy a’decision of characterisation, whether‘a ¢ase should be decided accord-
ing to one well-known rule or another

-
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But, plalnly, no one wants to read of the apphcatuon of a leadlng case to
similar facts ‘

Finally, we should not allow ourselves to be, overwheltned with Jegal infor-
mation, especially in the form of tengthy written submissions. “Technological
developments that increase and expand the range of material available” are
all very fine, but is such a volume of material always necessary? Lord Blngham
has remarked : -

“It is often said that counsel in argumeént cite too many cases 'of periph-

eral relevance. | sometimes wonder if this disease, like gaolfever, may not

* ' * have been communicated to the bench.”
. THE JUDGE AS LAW MAKER, ', ’ T :

<

vFrO;!I Book “The Judge”
N ~ by Patric Devlin. Oxford Unit Press.

§
d!Ismterested apphcatlon of known law'..s .
The social service which the. Judge renders to the commumty is the
removal of a sense of injustice, to -perfarm;this service the essential quality
which he needs is impartiality and next after that appearance of impartiality: |

put Impartiality before the appearance of it simply bacause the reality of ap«
* pearance would not endure; In truth. within the context of, serv:qe to the com-

-~

_Mmunity the appearance is more. important of the two. The Judge who gives .

* right Judgment while appearing not fo do.sa may be thrice blessed in heaven
but on earth he is no use at all;’ . : ‘ P

it is not the bare fact of physncar injury of loss of property that arotises, a
sense of injustice in a man- this may happen accldentally- it'is the feeling that
he has been wronged by an- other whom he cannbt challenge or to whom he
is forced to submit. .

Itis the affront to his dignity wh|ch ifitis left: unreheved'wull lead to disordér

f and if others like him are similarly wronged to social unrest,

.. “We ought never to forget that Judges and juries are the institytions
whlch secure us from comperable disosrders within ‘the nation and that their
value to the commuhity is to be measured by the extent to which they do this
and not by the extent tqo which thelr- Judgment and Verdlcts are pleasmg to
the critical eye”.

Dr. Johnson observed that authonty from personal, fespect has much

, weight with most people, and often more.than- 1 reasonmg\ Respect for office is

* not'so great as it was but respect for the person remains, which is why in all
walks of life-so many inarticulate people’are influential.

it is the virtue of English system that first to last the Judge is exposed to the
" parties; they do not read the Judgment, they see and hear it being made and

"“What is the, functlon of the Judge? prof Jaffe has a phrase for lt ‘the

-

o

given, This is why-impartiality and appearance of it are Supreme Judicial 3‘*

. wrtues
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JUDICIAL ACTIVISM- IT'S ILL BFFECTS -

The disinterested application of lawncalls for many virtues, such as bal-
ance, patienée, courtsey, detachment, whichi‘teave little room for the ardour of
the creative reformer.

1 do not mean that there should be a demarcation loat Judges should
down tools when ever they meet a defect in the law............ To some extent and
in some situation a Judge should be activist. But | am coanced that there
should be no judicial dynamics, N

Judges- will be the type of men who do not seriously question the status
quo men whose ambmon is to serve the law and not to be its master....,......

Lawyers are not naturally interested in social reform any more than po-
licemen are or soldiers. Without policement society would be threatened from
within and without soldiers from without. Judges too are necessary to society;
especially in a time of social change. For change, Is the measure of its
beneficence to the many, causes hard‘ship and displacement to the few. It
is essential to the stability of society that those whom change hurts should be
able to count on even handed justice calmly dlspensed not driven forward by
the agents of change.”

It is this even- handedness which is the chief characteristic of the British
judlclary and it is almost bayond price. If it has to be paid for-i n-impersonallty

. @nd remoteness, the bargain is still a good one.. .,

in our own community the reputation of the judnmary for—mdependence
and impartiality-Is a national asset of such richness that one government after
another tries to plunder it. This is a danger about which the judiciary itself has
been too easygoing. To break up the asset so as to ease the parturition (the
act of bringing for the young) of judicial activity, an embaryo (inital or
rudimentory state of development) with a doubtful future, would be a.calamity.
The asset which | would deny to government | would deny also to social
reformer. | am a firmly opposed to judicial creativity or dynamism as | have
defined it, that is, of judicial operations in advance of the consensus.

THE JUDGE AND THE AEQUUM et BONUM

Justice according to law and justice on the merits, or ex aequo et bonu
aequum - et - bonnum -est lex legum - what is judicials and beneficial is the
law of Laws. The public' washes it down with the proverb that hard cases

 made bad law. They do not want him to decide according to law, but they want

him to take in the application of law as much freedom as he thinks to be
needed to satisfy justice.

But wrilten law, whether it is dérived from statute or from precedent is
naturally much less flexible than a statement of policy,"and it is the gap
between the text of the law and thie_policy inspiring it which leaves room for the

‘aequum et bonum. - .

. * What motivated the State was the maintenance of order. It is because a
sense of injustice is the most breeder of disorder yet invented that the state-

T (15)



has to concern itself with Justlce,

A sense of injustice is more easily aroused by the apprehensmn of un-
equal treatrment than by anything else.

The public desires order and dislikes law, though without law there would
be no order. The judicial qualities which the public singles out for praise are
common sense and humanlty, devotion to the law is less admired than willing-
ness to strain it. . .

so the Judge cannot openly’ dlspense But can stealthily stretch or riould.

_DISCRETION OF THE JUDGE

What it means that the Judge is on a looser rein and in certain parts of the
country left to find his own way. For the law leaves certain areas mote or less

uncharted. They are the wild spaces which the motorist sees on tis map, '

framed in by the motor ways and trunk roads. divided even by the first and
second class roads, crossed only by}ghlq whlte line$, sometimes dotted

Vit
in these fields that are best only roughly mapped' the Judge must act,

more or less, according to the State of ‘map in his own discretion, This is
another way of saying that he must decide each case largely according to its
particular merits. It is thus that the discretion of the Judge admits the aequum
et bonum.

JUDGE AND CASE LAW '

While every Judge must be ready to act on his own and with no other
guide than his own sense of justice- Judges are nat by nature autocratic-and
need the protection and support of the law.

..... treesrenenrs Between the territory which is best regulated by precise statu-
tory language and the territory which is best left to the sense, of justice of the
individual judge, there is an area fit for occupation-by a controlled discretion.

rieeenntienennn, BUt SOMeone has to see, not only that the statute is applied in
a way that carries out its propose but also that the law which results from its
development is coherent. This work is of judges, They are the architects of
case law and they should construct it to achieve the objects. | have listed
especially uniformity, clarity and accountability,

JUDICIAL REVIEW- ACTIVIST ROLE

“of course. it is always arguable just how far the court ought to push its
power of cantrol, But in general public opinion has strongly supported the
judges in their recent activist role, being well aware that executive power is
growing incessantly and that administrative law must grow likewise if all this
power is to be kept under control. If the courts are to provide the protection
which the citizen needs, they must not be deterred by political controversy.

Othersie the system of democratec government to which India and Britain are )r

.equally devoted, will fail to prevent the abuse of power.
NOTE : To be continued in the next issue. « -

ér: g ?"
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7. We may here point out that every court in dealing with.an ex parte case
should take good care to see that the plaintiff's case is at feast prima facie
proved. Mere absence of the defendant particularly’in the circumstances of a
case like the present one does not justify the presumption that the whole of the
plaintiffs case is true. Even the plaintiff failed to make out a prima case and
(sic) the defendant is entifled ex debito justitiae to have such a decree set
aside, It is no doubt the practice that no issues are framed but that does not
absolve the plaintiff of his responsibility to prove his case, The plaintift is
bound to prove his case to the satisfaction of the court and his burden is not

Jightended merely because the defendant is absent. After having given our

careful consideration to‘thg facts and circumstances of the case we are satis-
fied that the plaintiff has failed 1o prove his claim.

10. With great respect we are unable to subscribe to this view, If it is held
that in cases in which proceedings are taken ex parte against the defendant
the Judge should tell the plaintiff how much evidence is required to prove his

.case, it would place the Judge in the position of an advisor to a party which

law does not envisage. Unless the Judge cuts out or stops the evidence of the
plaintiff, it is the duty of the plaintiff to produce all such evidence as he consid-
ers will prove his case.

17. White the ex parte evidence is being recorded it is for the plaintiff to

" decide as to what should bé the kind and extent of evidence which will satisfy

the Court for holding that his claim deserves to be decreed. There is no duty
cast upon the Court to tell at every stage of recording the ex parte evidence,
that the evidence given by the plaintiff is &ither sufficient or more evidence is
hecessary, The fact that the defendant is absent and has not-joiried any issue

(21) r



with the plaintift does not in any way lessen the plaintiff’s burden for proving
his case. He must adduce all such evidence which, under any circumstance,
should satisfy the court that his claim is genuine and deserves to be decreed.

There is as already stated above, no fegal duty cast upon the court at any’
stage of the ex-parte trial of the suit to warn the plalntlff in advance that the
evidence adduced by him in the ex-parte proceedings is either insufficient or-
unreliablé, and that if he wants a decree, some additional and reliable evi-
dence should be adduced by him.

YR 13, asﬁ?mmzsmﬂg'\rgwmsﬁmwwﬁﬂnevery

ex-parte case the Court must consider whether there are any matters that
ought to be proved by evidence in addition to having been proved by the
admission of the defendant and if it finds that there are, it must state them

" definitely, preferably in the form of issues.
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(1) Judgments of a Court of small causes need not E:ontain more than the
points for determination and the decision there on.

A

. '(2) Judgments of other courts- Judgments of other courts shall contain a

concise statement of the case, the points for determination the decision
thereon, and the reasons for such decisions.

‘ mmﬁmﬁmﬁwmaﬁﬂmm
B ® 9 yeRYT A e gars @ 37 € wew g ol & 9 = wlean

%|mm$mﬁmﬁm(ﬁmwﬁuﬁ§mmm)m

B g g |

© IR AR @ qRE o Bad I8 w5 Pl aﬂé*azb
T IS TauRl uee 9 ¥ Ud 99 WK ol 3§ A erurf v e
URY BN B 4 UeeRl @ G ff 7 T W@ WH? 1 aR 98 ae b
RIS 7 UHPR & FAEPR & w0 ¥ F T8 Hal ¥ 9 g 3R T

A P € % SRR 3 R % g W1 TR 46T (ambuscade- -2
ambush) T SferT Tt 2 5 WerHIR BT YO F9 B e o ([

I WG, HifderR) w9 9 oRafda & e B UG ufiwe @1 oM 99

(24)



RAIGY H GEHR, T HE TR Adversary Hol OF sususs g vimis 1

g ugh) & 3Tﬁ§ Rarticipatory Roll of Justice (U # Wﬂ?«‘Tﬂ) Gl
T2 & o T § | IR R 9w ¥ gvfe e v 7 Yud
1 UK BT 3 e fraet drer @ A @) ok S sar @) o '
¥ T @A TR W I TN | A verpR B aifdygen & Wy
& o 3 @) ufoRenfie E @ & g verewi & a9t e &g
HrfeeiE @ e P B su Edy d wma AN am 20 AL 5 (@) W
mffReT vearpR @ ARy WHaRhe & aeiw ¥ O <3 ik @R
¥ Iy &Y O A W ) GRT 868 (4) @ el aifvge B AR e
T B o §1 W oY wewe fel | 59 R | g arier @
e W verERT @ | gl e 8wl et F o wRem, s
mmmw%la@mmmwwﬁﬁmwﬁmﬁ@m
e |

I TR uiferd [ g wiflene ¢ sifLeR. 1977 9.9. wm

- % g P AR o IR (Broad Perspective) & @91 81711 | ST gReid

wfar/wfouel v e § aerar ol ARy waiey € wiw w @
9o & § 98 W 0 e % 5 ORT 1250, W N Friad § o wew
TR BN @ o @ wata gd ey fg e W s vaert @
T B we 5 9 b vy wr el wew 3 8 ) Riew W am W
wﬁﬁﬁﬁ@wm@ﬁw@ﬁﬁﬁéﬁma&ma
o & T g ‘

gfy o
1. m‘uﬁfwmmw ﬁﬂmmg%a@w@ﬁ&m#
UfR . 19§ e 3 TR W vy frer T § 98 ¥E w9
H WG A Tk W YN UGT WM ¥ | PO GER WX W |
2. S0 3% 9 Star Firmament ¥ U %. 512'H oA i@ 4 7. %,

M.A. No 1993/99 & 311 "Decided on 3-11-1999 in National in-
- surahce Vs. Mehatram® o1 &1 W[ |

(25)



© e sy et g -

SiRGTeT e Bl BRI © ezz%tﬁeztféslzetét-‘f
. SidE 7 sueord
gesic™ fawp e

an, 33 FY, %mﬁaaﬁﬁﬂ%ﬁﬁiﬁrmﬁﬁﬁmwmmaﬂ'

U BE € T8 3| TEH 41 35 B B AR @ a5 @R @
W Bg 39 @ ARFHR @ Rvg # e ¥ ) S afleR & oiela o oy

affdl B B ¥ UG WPR 3 b afgEe/Rafa 5. 9/1/83/

§i-21 & 1-4 1988 Wifd@ & o am. 33%%@?@%@:
) v # veeR gm aftard i 8 e veR o e @ o ge

2 T THRON § 6 O TRAR B TR T S A8 R | T o
By # Revo gar & fo Rien soeer @1 forar o o & =Ry -

T wHw WA | A a1 RN § U8 I 8 90 | IR Seaifa
8 il & efkrdl @ vy § v Fftes s o @ iR 31 @ afm
sifra gfa & O 718 ofera T 85 I Wi 1w @ sl g ww
FYT ¥g T & AW 6 ¥ FeiRa w8y R Fewes @ 03 ey

foraeer gam W B © W weR) @ wieg @ afiRe fyen dowew: -

31 ufdded o AR ¥ forn on W | SR ST @ iR & fvw
7 73§ fory o 91 aeal A P B i waest F ferar § e R
Foraex W e ger O gey o 9 I g 8 § 991 At st
g g8 WY 97 © [ | o, 33%1(m)a%afﬂmmmvﬁmém
Wmmwm%-

am 33 A 1 (@) %mﬁaﬁ%mﬂaﬂm

wmaﬂam%zﬁs‘mﬁmﬁ&ﬁwfdﬁ%mﬁﬁmwﬁs
Y e A 9 T 99 99, YYM.aR § Arred @ g e aify
" e aﬁﬁcnéaﬁam%ﬁmzﬁmﬁmmmmmwm
D G- GG B F{DA | ”

wmwmmﬁma%mﬁmmmwﬁﬁ,aﬁm;

W Frgee aR W 81 e Rien wee @ gt e (e,

(@ﬂﬁ@féatrsﬁ?ﬁ ) e o & @ 9 g Y § Y @ @ fear

A ¥ o W W A e R W RE ¥ 3% SRRe Wi

qamﬁmwwﬁwwﬁﬁ%lﬁwmggﬁwwéw
Wmﬁma@mwmmﬁvﬁﬁﬁﬁmm%@

(26)

I
- ¢ PR

é
- ¥



T 9L X R R w9 | e @ W o
L & qut B ot & ded o e & oue urey IR W

< ?ﬁﬁlwmﬁmﬁm%%mémﬁaﬂaﬁwaﬁaﬂaﬁﬁ%ﬁ

-

[y

“—-~

P

B | BRI T WeR v AR B ¥ T A9 7w Rvg B o dew ¥ R
- Sy eI AR 6 (fRepel) © oR: U9 WeR @ 39 vy §
aﬁamwaﬂaﬁwm%lmwaﬁaﬁamwm
ww@ﬁm%ﬁsaﬁé@%mmmﬁmmaﬁw
'ﬁﬁé\aﬁmmﬁlmmmmm%m(ﬁrﬁrM)maﬁw
mwmwm@mmmmmﬁﬁmm
mwlmww%— !

mmw,mwmwwsﬂmaﬁz ﬂmw
s T
‘qaiﬁ LA - : '_ R s

égﬁ( ”r‘.‘i: - ") ¢
*ﬁﬁwmﬁw o
) WW’E% PR .
m:m-\, ‘2.,...‘ . ! [P "
ﬁw—nwwmgawﬁamaﬁﬁéqﬂﬁﬁmﬁmm
wmﬁmmﬁwmsoﬁwﬁmﬁm
WWWMWW#WWM%W?%@&‘WW
%lvhﬁvﬂmm-m-zooo 3o el g B [ R Rl s . 1/2000
%ﬁeﬂmﬁmm@%g%@ws-éoooﬁuiﬁaaﬁné%l

mﬁﬁaﬂ%ﬁsﬁ?ﬁﬂvwaﬁmﬁa%wﬁwaﬁaaﬁm

r
£
,-\
H
1




e WAL W, YoF wdeR MY Ti-2, YETR -

a i .
Rrem Horaex
TR

i~ verpR ERIATE T3 TR @ B B I A awar & Ry |

9 e # ) SRTeNe G UTel, 31 50 99 $a il um
TARE! el (4 el <RMTR 3 U6 g1 TR BN ORI 85 DS Wl
e & ievia ToU W gRT R gRyy . 9—-1-83 §i-21 &,
01-4—88 & g B B e f6d o= & gRRr At gk A 7 | Rraa
TRV I 02,/2000 & TIT TR F 3rTel Ay &g ffdr 11~8-2000
iR & 7€ 1

oo -FaE & 5 v werw ST @ A § Saw ERrend
a1 T 01—1—2000 ¥ 8% U af g @ siEw qEwr wREl od il
Y Ao A fhat o B TEER T UG B AlAT Fom BE DY ),

feiRa fafy ; ~ . 1.9

- 11-3-2000 o - UUq HEER -

. “ gRTR
gRu=i @ wfiferfd g8l <ol @1 @& B

Notification F. No. 9-1-83-B-XXI, dated the 1st April,-1983 : In exercise
of the powers conferred by section 35 of the Court Fees Act, 1870 (No. 7of
1870), the State Government hereby remits in the whole of the State of Madhya
Pradesh, the Court fees mentioned in Articles 1-A and 2 of the first schedule
and Articles 5, 17 and 21 of the second schedule to the said Act payable on
plaint by the following categories of persons whose annual income immedi-

ately preceding the date presentation of plaint from all sources does not ex-
ceed rupees six thousand, namely :

(i) member of Schedule Tribes; - (ii) member of Schedule Castes;

(iii) minors; (iv) women; .
(v) artisen; (vi) unskilled labourer; h{
(vii) landless labourer;

(viil)person belonging to the weaker section of society.

(28)
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(i) "Member of Schedule Castes” means a member of any casts, race or tribe
o pait of or group within caste, race or tribe specified as such with respect
to the State of Madhya Pradesh under Article 314 of the Constitution of
India.

(i) “Member of Schedule Tribes” means a member of any tribe, tribal commu-

nity or part of or group within atribe or fribal community specitied as such

with-respect to the State of Madhya Pradesh under Atticle 342 of the
Constitution of India. | \

[Published in MP Rajptra (Asadharan) dated 1st Apnl. 1 983, page 1062].
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Notification F.No. 9.1.86 B-XXI, dated the 10th April, 1987- in exercise of
the powers conferred by Sectioh 35 of the Court Fees Act, 1870 (No. 7 of
1870), the State Government hereby remits i m whole of the State of Madhya
Pradesh the court fees payable:-

(1) On the applicatiori made to a Court for competent jurisdiction:-

(a) for passing a decree in terms of compromise arrived a before or
through the instrumentality of Lok Adalat: ,

(b) for recording an adjustment of decree or order when proceeded by a
settiement or compromise in writing arrived at before or through the
instrumentality of Lok Adalat;-

(¢) for compounding an offence under the provisions of Code of Criminal

’ Procedure. 1973 (2 of 1974) or any other law for the time being in

force, as a result of a compromisé arrived at-before or through the
instrumentality of Lok Adalat ; and

(2) On a plaint drawn in terms of the compromise arrived at before or
through the instrumentality of Lok Adalat; filed before a Coutt of coni-
petent jurisdiction. -y

(8) In case of settlement of a case pending before a competent court is
made through the instrumentality of Lok Adalat the party Shall be
entitled to refund of the court fees alreddy paijd by him. '

2." This Notification shall bé deemed to have come into force with effect from

the 19th Novembet. 1985,

- Published in M.P. Rajpatra. (Ashadharan), dated 10,4.87 Page 753-54
Y ‘ . ’ x

. . (29)
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A judicial officer is undoubtedly required to dress in the manner pre--
scribed by relevant rules of each State in order to maintain dignity of his
office. The reason why a black jacket and bands are prescribed for a

. judicial officer is quite different from the reason why a-uniform is pre-
-scribed for peons, chaprasis, police constables and so on. The latter have
to mix with the public and a uniform identifies them as belonging to a
specified group of persons who have authority or duty to act in a certain
way or perform certain setvices. A judicial officer presides over a court
and is quite identifiable by reason of the position he occupies in the
court. Nevertheless, in order that there may be certain amount of de-
corum and dignity associated with this office, he is expected to dress
respectably in the.manner specified, Bands and gowns are an insignia
of his oiﬁce
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BE NICE
1. Be well manicured.
) Do your socks match your suit?
‘Don’t wear light socks with dark suit.
Are your shoes polished?.
Does your bhélt match your shoes?
Is your suit losing its crispness?

Do your clothes or breath reek of somke? Peopie will fird this
offensive.

Ll L ST L o

7. Are your cuffs frayed?
8. Check your breath before you meet someone.

Courtesy : The book of excellence by Byrd Baggett & BPB. Publjca-
tions New Delhi. ’
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“In this connectlon it would not be out of place to observe that even Bose .
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EVERY JOB DEMANDS ITS QUOTA (UNITS) OF
' EFFORTS. NEVER GIVE UPTOO SOON. STRIVE ON
. UNTIL YOU WIN. )
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Swami Chinmayanand
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1. ' FLASH
C.P.C.,0.8R,10,0.8 R.5 (2),0.12 R. 6,0. 6 Rr. 2 & 4,0.7 R. 1 (e),
SECTION 2 (9) AND O. 20 R. 4 (2):-

-~ (1999) 8 SCC 396
BALARAJ TANEJA Vs. SUNIL MADAN

Civil Appeal No. 4968 of 1999, decided on September 8, 1999

A. Civil Procedure Code, 1908-Or.8 Rr, 10 and 5 (2) and Or. 12 R. 6
Written statement not filed- Suit it can be automatically decreed Just
as the court ought not to act blindly or mechanically upon admission
of a fact made by the defendant in his written statement, held, court
ought not to pass judgment merely because a written statement has
not been filed. Court ought to be cautious and only on being satis-
fied that there is:no fact which needs to be proved despite deemed
admission, should proceed to pass a judgment- Further, held, if plaint
itself indicates the existence of disputed questions of fact involved
in the case regarding which two different versions are set out in the
plaint itself, the court must not pass judgment without requiring the
plaintiff to prove the facts so-as to seitle the factual controversy.
Plaintiff-Respondent 1's plaint in stit for specific performance of
agreement for sale clearly setting out that plaintiff denying claim of
defepdant-appeliants, made in a letter, that they had obtained per-
mission from the IT Department for the sale and had sent the certifi- -

-cate to Respondent 1 Held, non-filing of written statement did not
resolve the controversy. Division.Bench of High Court erred in dis- -
missing-appeal of defendant-appellants and confirming the decree
passed in favour of Respondent 1 under Or. 8 R. 10

B. Civil Procedure Code, 1908 Or.R. 10 Or.6Rr.2&4andOr.7R.1"
(e) Judgment not to be passed despite non-ﬂlmg of written statement
by -defendant where factual controversy still alive- Where pleadings
in the plaint, even if treated as admitted, would keep the controversy
alive, held; such facts would have to be proved by the plaintiff even
thotigh no written statement had been filed and till such proof were
furnished court could not legally proceed to pass a judgment under
Or. 8 R.10- Further, pleadings limited in character would stana
admitted and thus proved on account of ron-filing of written state-
ment- plaintiff- Respondent 1 in a suit for specific performance of an
agreement for sale of immovablé property pleading that appellant-
defendants {vendors) had not obtained the requisite IT clearance-
But also pleading that the vendors “insisted that they had obtainad
the certificate” and had sent it to him. Respondenit 1 further denyirg
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that certificate obtamned and sent to him- Held, non-filiig of -writter

stalement would not resolve the controversy- High Court erred in
passing a decree under Or. 8 R. 10 and the Division Bench in con-

firming it Evidence Act, 1872, S. 58 provnso Held, exception to gen-

eral rule of evidence,

. Constitution of India- Arts. 136 and-141 interference in civil proce-

dure matters- Though Supreme Caurt is not bound to interfere in
exercise of its discretionary jurisdiction in every case where a judg-
ment may be partly or wholly incorrect, held, where a question of law

.arises (in this case what the court should do in a case where the

written statement had not been filed), the question has to be decided
so as to provide guidance for all the lower courts as to how they
should proceed in such a situation

Specific Relief Act, 1963 S. 16 Civil Procedure Code, 1908 OR. 8
R. 10 Before acting under Or. 8 R. 10, the court in a suit for specific
performance has to scrutinise the facts set out in the plaint to find
out whether all the requirements, in particular those indicated in'S.

* ‘have been complied with or not.

Civil Procedure Code, 1908 Or. 8 R. 10 Discretion of court under-

) Words “make such order in relation to the suit as it thinks fit" are of

immense significance as they give a discretion to the court not to

. pronounce judgment against the defendant and instead pass such

order as |t may think fit in relation to the suit.

Civil Procedure Code, 1908 Or. 8 Rr. 10, 1&9 R. 10 governs the
situation where a written statement is required under R. 1 and also
the situation where it has been demanded under R. 9 Thus, held in
both situations if written statement has not been filed, it will be open
to the court to pronounce judgment against the defendant or make
such-order in relation to the suit as it thinks fit.

Civil Procedure Code, 1908 Or. 8 R. § (2) and Or. '8R. 10 Held
are two separate and distinct provisions.under which the court can
pronounce judgment on the failure of the defendant to file wntten
statement .

Civil Procedure Code, 1908 S. 2 (9), Or.20 R.4(2) and Or.8 R. 10
“Judgment” Crucial features of Whether a case is contested or is
decided ex part or is a case where written statement is not filed (and

is decided under Or. 8 R. 10), held, the court has to write a judgment’

in conformity with CPC or at least must set out the ‘reasoning by
which the controversy is resolved Further, held, even if the definition

¥
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“'udgment" Were not indicated in Or. 20 R. 4 (2) “;udgment" would
stlll mean the process of reasoning by which a Judge decldes a case
in favour of one party and against the other A judgment which does
not indicate its reasoning suffers frotm infirmity Even where CPC is
not applicable, the court is not absolved from its obligation of writing
a judgment as understood in common parlance.

defendant (fail or omission or omit) file written statement

I. Civil Procedure Code, 1908-Or.8 R.5 (1), proviso- Evidence Act,
1872~ 8. 58 proviso- Held, proviso to S. 58 Evidence Act corresponds
to the proviso to O. 8 R. 5 (1) Civil Procedure Code and is an excep-
tion to the general rule of evidence that a fact which is admitted need .

_not be proved.

J. Judicial Process- Judiclal Composure Should noi be dlsturbed by
annoyance of the court at the conduct of parties- Such annoyance
held, apparent where judgment of High Court under Or. 8 R. 10
decreeing the suit neither set out the facts of the case nor recorded
the process of reasoning by which the court feit that the case of the
plaintiff was true and stood proved

K. DelhiHigh Court Act, 196q(26 of 1966) Ss. 5 (2) and 7 Contention -
not gone into that défmition of “judgment” contained in S, 2 (9) CPC*
would not be applicable to a judgment passed by Delhi High Court in
its original jurisdiction because in that situation proceetlings are regu-
{ated by the Delhi High Court Act.

Respondent 1, S, filed a suit in May 1996 against the appellants and
Respondem 2 for speclﬂc performance of an agréament for sale dated 8-8-
1992 in respect df a property located in New Delhi, The appellants appeared
in- court on 20-9-1996 and sought time to file a written statement; time was
granted and the suit was adjourned to 82-1-1997. On that date the written
statement was not filed; further time was sought instead, One last opportunity
was granted and the written statement was directed to be filed by 7-2-1997, It
was not filed on that date elther. The High Court at that point decreed the suit
in favour of S under Order 8 Rule 10 CPC, and directed S to deposit Rs. 3
lakhs, the balance sale consideration; the order made clear that if the amount
was deposited within the stipulated 6 weeks, S would be at liberty to apply to
the Court for appointment of 8 Commissioner for executing the sale deed. The
order contaihed no assessment of the case as set up by S. in his plaint. The
review application, as also the appeal of the appellants were dismissed on
18-5-1997 and 29-4:1998 respectively.

In his plaint Respondent 1, S, had stated that under the agreement the
total sale_consideration was Rs..7 lakhs Rs 4 lakhs had been paid at the time
of the signing of the agreement; Rs. 2,25 lakhs was supposed to have been
paid by Respondent {on receipt of permission for the sale from the Income

s
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Tax Department and the final Rs. 75,000 at the time of the registration of the
sale deed. S also stated in the plaint that, as regards the permission'from the
IT Department, the appellants did not give him any information up to 13-2-
1996 despite several requests and reminders. According to the plaint, by
letter dated 1-3-1996, appellant-defendants informed S for the first time that
the IT Department's permission had been gbtained in December 1995 and
that the certificate so indicating had been sent to S.S, went on to record in his
plaint that he wrote to the appellants saying that he never received any such
cettificate and that they should acquire it and send it to him. '

Before the Supreme Court, it was contended for the appeliant- defend-
ants that the High Court had adopted a purely punitive approach, which had
resulted in a serious miscarriage of justice. It was alsa contended that the suit
could not have been decreed under Order 8 Rule 10 CPC only because no
written statement had been filed, unless the facts set out in the plaint ‘were
found proved by the High Court, Thus even a decree.under Order 8 Rule 10
must be accompanied by a Judgment setting out the facts and the reasons for
the decree being issued:

For Respondent 1, it was primarily contended that the appellant had
adopted dilatory tactics with the intention of delaying the disposal of the suit
and harassing Respondent 1, who had already paid a substantial sum of
money; that the appellants were negligent because their appeal before the
Division Bench' of the High Court was filed beyond time; that to date they had
not given any feasons for not filing their written statement; that Respondent 2,
the owner of the property was not party to the SLP.

Allowing the appeal of the vendors and remanding the case, the Supreme
Court

HELD:

Just as under Order 12 Rule 6 CPC the court cannot act bhndly upon the
admission of a, fact made by the defendant in his written statement the court
should not proceed to pass judgment blindly merely because a written state-
ment has not been filed by the defendant traversing the facts set ouf by the
plaintiff in the plaint filed in the court. In a case, specially where a written
statement has not been filed by the defendant, the court should be a little
cautious in proceeding under Order 8 Rule 10 CPC. Before passing the judg-
ment against the defendant it must see to it that even if the facts set out in the
plaint are treated to have been admitted, a judgement could possibly be passed
in favour of the plaintiff without requiring him to prove any fact mentioned in
the plaint, It is a matter of the court’s satisfaction and, therefore, only on being
satisfied that there is no fact which need be proved on account of deemed
admission, the court can conveniently pass a judgment against the defendant
who has not filed the written statement. But if the plaint itself indicates that
there are disputed questions of fact involved in the case regarding which two
different versions are set out jn the plaint itself, it would not be safe for the
court to pass a judgment without requiring the plamtlff to prove the facts s0 as
¥ i
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‘to setfle thé factual conirbversy Such.a case Would b8 Govered by (& expras:

sioh “the court may, in its discretion, require any such fact to be proved” used
in sub- rule (2) of Rule 5 of Order 8, 6r the expression “may make such order
in drelation to the suit as it thinks fit" used in Rule 10 of
Order 8

in view Razia Begum case, 1959 SCR 1111 wherein it was held that
Order 12 Rule 6 has to be read along with the proviso to Order 8 Rule 5and so -
notwithstanding the admission made by the defendant in his pieading the
coutt may still require the plaintiff to-prove the facts pleaded by him in the
plaint, and Section 58 of the Evidence Act, 1872 it is clear that the court, at no
stage, can act blindly or mechanically. While enabling the court to pronounce
judgment in a situation where nd written statement is filed by the defendant,
the court has aiso been given the discretion to pass such order as it may think
fit as an alternative. This is also the position-under Order 8 Rule 10 CPC
where the court can either pronounce judgment agamst the defendant or pass
such order as it may think fit,

Razia Begum v. Sahebzadi Anwar Begum, AIR 1958 sc 886 : 1959
SCR 1111 : relied upon

The proViso to Order 8 Rule 5 (1) and Rule 5 (2) read. together indicate
that where

(M an ailegaﬂon of fact made in the plaint is not denled specifically, or
(i) by necessary implicatioh, or

(iti) stated to be “not admitted" in the pleading of the defendant, or

(iv) the defendant has not filed the written statement,

such allegations of facts shall be treated as admitted: The court In suéh
situation can either proceed to pronounce judgment on such admitted facts or
may require the plaintiff inspite of such admission, to prove such facts,

Order 8 Rule 5 (2) is thus an enabling provision which enables the court
to pronounce judgment on the basis of facts contained in the plaint, if the
defendant has not filed a writfen statement, What is important to note is that
even though a written statement is not filed by the defendant, the court may
still require a fact pleaded in the plaint to be proved.

In the presént case the pleadings of Respondent 1 themselves show that
there was  dispute between the parties, namely, the plaintiff and the defend-
ants, whether permission from the Income Tax Department had been obtained
by the defendants (the present appellant and Respondent 2) and sent to the

< plaintiff {the present Respondent 1) or the said permission was, at no time,

obtained by the defendants nor had the defendants sent it to the plaintiff
(Respondent 1). This was a vital fact which had an important bearing upon the
conduct of Respondent 1, 1f it were established that the cettificate {permis-
sion) from the Income Tax Depariment had already been obtained by the
defendants and seént to him, the denial of the plaintiff would be reflective of his
attitude that he was not ready-and willing to perform his part of the contract. On
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the contrary, if it was found that the defendapts Hiad not obtained the certifi-
cate, the question whether specific performance could still be decreed would”
have immediately arisen particularly because of the relevant provisions of the .
Income Tax Act. .

Since on plaintif-Respondent 1’s own showing as set out in the plaint, the
defendants had been asserting that they had obtained the permission and
" sent the same to the plaintiff, which was not accepted by the plaintiff, there
-arose between the parties a disputed question of fact which had to be inves-
“tigated and decided particularly as it was likely to reflect upon the conduct of *

the plaintiff whether he was willing to pertorm his part of the contract or not. it
had, therefore, to be proved as a fact that permission of the Income Tax De-
partment had not been obtained by the defendants nor had that certificate
(permission) been sent to the plaintiff.

If the pleadings of Respondent 1 were limited in character that he had
pleaded only this much that the defendants had not obtained the, certificate
(permission) from the Income Tax Department and had not sent it to him, this
fact would have stood admitted on account of non-filing of the written state-
ment by the defendants. But Respondent 1, as plaintiff, himself pleaded that
“defendants insisted that they had obtained the certificate (permission) from
the Income Tax Department and sent it to him". He denjed it having been
obtained or sent to him. Non-filing of the written statement would not resolve
this controversy. The plaint allegations, even if treated as admitted, would
"keep the controversy alive. This fact, therefore, had to be proved by the plain-
tiff and the Court could not have legally proceeded to pass a judgment unless
it was established clearly that the defendants had committed default in not
obtaining the certificate (permlsswn) from the Income Tax Department and
sending the same to the plaintiff.

The jurisdiction of the Supreme Colrt under Article 136 of the Constitu-

tion is a discretionary jurisdiction and notwithstanding that a judgment may
not bé wholly correct or in accordance with law, the Supreme Court is not
bound to interfere in exercise of its discretionary jurisdiction. But in the instant
case, it is not merely a matter of the defendants’ conduct in not filing the
written statement but the question of law as to what the court should do in a
case where written statement is not filed, is involved, and this question has to
be decided so as to provide for all the lower courts as to how the court should
proceed in a situation of this nature,

In a suit for specific performance it is mandatorily required by Section 16
of the Specific Relief Act to plead readiness and willingness of the plaintiff to
perforra his part of the contract. The court, before acting under Order 8 Rule 10
has to scrutinise the facts set out in the plaint ta find out whether all the
requirements, specially those indicated in Section 16 of the Specific Relief
Act, have been complied with or not. Readiness and willingness of the plaintiff
to perform his part of the contrac! is a condition precedent to the passing of-a
decree for specific performance in favour of the plaintiff,

Order 8 Rute 10 CPC governs both the situations where a written state-
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, ment is required under Rule 1 of Order 8 as also where it has been demanded -
" under Rule 9. In both the situations. if the written statement has not been filed

..  bythe defendant, it will be open to the court to proriounce judgment against

;,;‘;‘ him or make such order in relation to the suit as it thinks fit. if the written
statement is not filed, the court is required to pronounce judgment against the
defendant. The words “against him" are to be found in Rule 10 of Order 8
which obviously means that the judgment will be pronounced against the
defendant. This rule also gives a discretion either to pronounce judgment
against the defendant or “make such order in relation to the suit as it thinks fit",
These words are of immense significance, inasmuch as they give a discretion
to the court not to pronounce judgment against the defendant and instead
\pass such order as it may think fit in relation to the suit.

There are two separate and distinct provisions under which the court can
pronounce judgement on the failure of the-defendarit of file written statement.
The failure may be either under Order 8 Rule 5 (2) under whith the court may
eithef pronounge judgment on the basis of the facts set out in the plaint or
require the plaintift to prove any such fact: or the failure may be under Order 8
Rule 10 CPC under which the coutt is required to pronounce judgment against
the defendant or to pass such ordet in relation to the suit as it thinks fit.

) Sangram Singh v, Election Tribunal, Kotah, AIR 1955 SC 425 : (1955) 2

SCR 1, followed Chuni Lal Chowdhry v. Bank of Boroda, AIR 1982 J&K 93:

- (1 982) 1 Ren CJ 601 ; Sial Sinha v. Shivadhari Sinha, Air 1972 Pat 81 1971

BLJR 742 ; Dharampal Gupta v. District Judge, (1982) 1 ARC 562; State of
UP v Dharam Singh Mahra, AIR 1983 All 130 : 1983 All WC 1, approved

.Sushila Jain v Rajasthan Financial Corpn., AIR 1979 Raj 215; Rosario
Santana Vaz v. Joaquina Natividade Fernandes, AIR 1981 Goa 61, referred
to

?-{’{p.

“Judgment” as defined in Section 2 (9) of the Code of Civil Procedure -
means the statement given by the Judge of the grounds for a decree of order.
What a judgment should contain is indicated in Order 20 Rule 4 (2). It should
be a self contained document from which it should appear as to what were the *
‘facts of the case and what was the controversy which was ttied to be settied by
the court and in what manner. The process of reasoning by which the court
came to the ultimate conclusion and decreed the suit should be reflected
clearly in the judgment, Whether it is a case which is contested by the defend-
ants by filing a written statement, or a case which proceeds ex parte and is
ultimately decided as an ex parte- case, or is a case in which the written
statement is not filed and the case is decided under Order 8 Rule 10, the court
has to write a judgment which must be in conformiity with the provisions of the

+ Civil Procedure Code or at least set out the reasoning, by which the conttg-
versy js resolved, .

e Nanhe v, Saiyad Tasadduq Husain, (1912) 15 Oudh Cases 78; Thlppaiah

v. Kuri Obaiah, ILR (1980) 2 Kant 1028; Dineshwar Prasad Bakshi v.
‘Parmeshwar Prasad Sinha, AIR 1989 Pat 139: 1988 BBCJ 449, approved

LI »
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Even if the definition were not contained in Section 2(9) ar the contents
thefe of were not indicated in Order 20 Rule 4(2). CPC, the judgement would
still mean the process of reasoning by which a Judge decides a case in favour
of one party and against the ather, In judicial proceedings, there cannot be
arbitrary orders. A Judge cannot merely say “suit decreed" or “suit dismissed"”
The whole process of reasoning has to be set out for deciding the case one
way of the other, This infirmity in the present judgement is glaring and for that
reason also the judgment cannot be sustained, .

Suggested Case Finder Search Text (inter alia):
Chronological list of cases cited

1. AIR 1989 Pat 139 : 1988 BBCJ 449, Dineshwar Prasad Bakshi v.
. Parmeshwar Prasad Sinha -

2. AIR 1983 All 130: 1983 AIWC 1, State of U.P.v. Dharam Slngh Mahra

3. (1982) 1 ARC 562, Dharampal Gupta v. District Judge i ‘*
4, AIR 1982 J&K 93:(1982) 1 Ren cJ 601, Chuni Lal Chowdhry v. Bank of
Baroda

" 5. AIR 1981 Goa 61, Rosario Santana Vaz v. Joaquina Natividade.

Fernandes
6." "R (1980) 2 Kant 1028, Thippalah v. Kuri Obaiah .
7. .AIR 1979 Raj 215, Sushila Jain v. Rajasthan Financial Corpn.
8. AIR 1972 Pat 81 : 1971 BLJR 742, Sial Sinha v. Shivadhari Sinha

9, AIR 1958 SC 886 : 1959 SCR 1111, Razia Begum v. Sahebcadi Anwar
Begum

10. AIR'1955SC 425 (1 955) 2 SCR 1, Sangram §lngh V. Election Tribunal,
Kotah

BETH (1912) 15:-Oudh Cases 78, Nanhe v. Saiyad Tasadduq Husain

NOTE- Please refer to “JOT! JOURNAL' December, 1999 issue at page 494
with reference to an article on ‘O, 8 R. 10 C.P.C. and an article published in

this issue (Feb 2000) entitied as “3IAHAUFH & FMUR | @ & UIRd
Y
Courtesy:- Supreme Court Cases, Eastern Book Company, Lucknow.
’ [ .
2. CRIMINAL TRIAL : DUTY OF AGENCIES INVOLVED IN JUST|CE SYS-
TEM : DUTY TOWARDS THE COMPLAINANT AND THE ACCUSED:-

A judgment by Hon’bie Shri Justice R.S. Garg. Judge, High Court of M.P.
at Jabalpur Main Seat in Criminal Appeal No. 2773 of 1998 Vinod s/o Todar
Singh and ors. Vs. State of M.P.,, dated 8-12-1999.

The judgment being of general importance, it is reproduced as it is, A foot
note is also given thereunder to know the procedure to procure the attend-
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1. The present appeal arises out of the judgment dated 13.9.99 passed by

r
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!

the Third Addl. Sessions Judge, Jabalpur in Sessions Trial no. 749/96.
convicting each of the appellant under section 323 IPC. sentencing them
to undergo R.1. for 6 months and pay fine of Rs. 250/- , in default of pay-
-ment of fine each of them to undergo R.l. for one month each. have filed
this appeal.

2. The prosecution case in brief was that the complainant PW, 1 Madan had

given a five rupee note to accused Netram for purchasing a bidi. The saijd
accused returned four one rupee note to the complainant but as the notes
were torn and were bad in shape, the complainant refused to accept the

-said currency nofes and asked for good money, on which Netram started
abusing the complainant, On complainant's request that his money be
returned back, accused Netram and the.other accused who are having
their shops nearby started beating the complainant by hands fists etc,
According to the complainant, the police constable had come on the spot
and the complainant was taken to the police station but the police did not
take his report. Thereafter he was brought to the hospital where also he
was informed that he was absolute]y all right and accordingly he was not
treated. Suffering severe pains, the complainant went to the M.L.A. of the
locality who persuaded the pe’lce to take the reportsThereafter the coh-
plainant was sent for his medical examination. He was again examined
by the doctors and was admitted in the hospital: One Dr, Pram Bahadur
Punnu examined the complainant and reported that the injuries suffered
by the complainant were dangerous to life as the complainant had sui-
fered rupture in the spleen. On completion of the investigation, the pros-
ecution agency filed the challan against the accused persons. The learned
trial court on conclusion of the trial, acquitted each of the appellant for
offences punishable under section 307/34 I1PC but however convicted
them under section 323 IPC and sentenced them as referred to above,
<Being aggneved by the said conviction and sentences, the appellants
have filed this appeal.

Itis most unfottunate case where each and every perscn deployed to see
that proper justice is done not only to the accused but to the complainant
as wall, has failed in his duty. From the statements of PW. 1 Madan it
clearly appears that he was taken to, the police station but his report was
not taken, It Is unfortunate that the pollce authorities only to show the less
number of registration of the crimes did hot record his first information
report, It is again unfortunate that the complainant who was suffering
sevete pains was not properly treatéd by the dociors on duty in the Victo-
ria Hospital. It is again unfortunate that the public prosecutor/Government
pleader did not cate to summon doctor pram Bahadur Punnu to prove the
repoft and to show to the court that the complainant infect had suffered
grievous imuries and the injuries were dangerous to life. It Is again unfor-
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* tunate that the trial court did not persuade the learned Govt. Pleader to
produce the witness to do complete justice in the matter. It appears that
because of the in-difference shown by the persons concerned at different
stages, the complainant infact could not get justice. It.is mockery of law
that the complainant who suffered injury had to depend upon such pet-
sons who did not know how to discharge their duties.

If the procedural law is read it would show that the same is made in the’
interest and for the benefit of the accused. On one side the report of the
complainant is not recorded and on the other hand the complainant is
requited to approach a political/powerful man so that in this system he
may get some justice or some solace, The dactors who are under the oath’
to treat the patient have acted in such a platonic manner as if they were
not the doctors but ordinary Govt, Servants It is expected in the system
that a person who goes to the police station is permitted to state his case
and his report is recorded in its true perspective, Even if the present was
a case under section 323 IPC (in Rojnamcha Thana inserted by editor).
The police was required to register the case without intervention of the
M.L.A. so that the wrong doers were brougth to the book, The system says
that the accused must be benefitted by every lapse committed by the
prosecution but says nothing in favour of the sufferer. On one side the
report of the complainant is not recorded right in time and on the other
hand the accused says that there was unexplained delay in loading the
F.I.R. A fortunate complainant gets if his report recorded cannot ask the
investigating officer to investigate in a particular manner. He can't ask the
Investigating Officer to examine particular person as a witness because
the choice is given to the Investigating Officer and he is the master for
Investigation. If the complainant wants to engage a private lawyer so that
he may get complete justice, the procedural law does not permit him to
engage a private counsel to conduct his case and if he is permitted to
engage a private counsel, then such counsel can only help and assist the
public prosecutor. The accused is absolutely free to engage a counsel of
his choice or he may even change a counsel as and when he wants, No
option has been given to the complainant to examine the witnesses. He
cannot even ask the government pleader to summon and examine the
witnesses. The choice is given to the public prosecutor to examine the
witnesses as he wants. If the complainant asks the court to examine a
particular witness, such witness shall not be examined by the court un-
less the public prosecutor makes a request to the court. The conduyction of
the case is left in the hands of the public prosecutor, defence counsel and
the Judge. The public progecutor may give up the witnesses, and no body
is ready to see whether such person is an Important witness or not. The
court is simply happy if witnesses are given up because its burden of
recording evidence is reduced. But, is jt not for the court conducting the
trial to see whether such request of giving up witnesses is to be allowed
or some letter are put on powers of public prosecutor. Non availability of
the witnesses may some times persuade the public prosecutor to give up

I
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the W|tness but the court can t be a snlent spectator to the drama gomg in
the court. Should we have a {rial in the court or a farce in'the name of the

- frial. Is it not the duty of the presiding officer to see that the summons are-

issued in accordance with its direction or should it feel content by writing
“that the summons be issued positively” « Even if it burdens the court’s
work the Presiding Officer can't be perniitted to say that he would not

: observe his' own proceedings should the fate of the case be left in the -

hands 'of the Public Prosecutor and the defence or the judge shodlld press
his authotity. When summidns™are not issued despite directions of the
courf and [dpses. 15 it fair? Is if not a slur on the system that the crime goes
unpunished and thé victim s not heard at all. What would a victim think
. about the system, 1t would not be out of place to mention that each of
* these persons s absolutely indifferent as none of them have suffered the
pains of the muunesg Each is happy that somthing is being done in the
‘matter, ~ 4

For Iarge number of courts there are few public prosecutors/G.P./A. G.P.lIs
_every colirt not/ entitled to be assisted by public Prosecutor/ Govt. Pleadér/
'A.G.P-For Jabalpur | say with authority that for fourtesn Magistrates, we

onfly have five public prosecutors, Can with this less number of the pubhc .

prosecutors the cases are o be conducted properly and be decided in

. accordance with law. For large number of courts there are less than few.
., court Moharrirs for issumg summons, He does-hot find tinie to issue sum-
. mons and the court is required to adjourn the case time and agaih. One

fine motning the Judge feelmg frustrated closes the prosecution’s nght to
lead evidence and acquits the accused for want of evidence. Would it be
fair, Are we giving proper justice to the victim, If the state deprives an
individual of his right to prosecute his case on ah assurance that it would
look after the interest of the individual with sincerity and honesty then why
such assurances should not be translated into action, Why P.P./G.P./A.G.P.
should not conduct the trials properly, why should State and its officers

* feel that to decide a case in accordance with lalw is the duty of the Court

and they are not required to assist the court, Why should they expect that
in their absence the court would record the statements of the witnesses.
The absénce of A.G.P./G. P/PP. would.not be sufficient as an excuse in
tavour of the Judge. If the old saying that “to decide is divine” means

_ someting more then a judge is bound to discharge his duties with ut-

most sincerity commitment and dedication. A Judge is expected to
» declde a case and not dispose It or weed it out. It Is expected of the
prosecuton Agency and police that after receiving the summons or war-

" rants the same would be served or executed as Is required under the law,

"Whether summons and warrants are served or not. At least a report be
submitted to the coutt on the date already fixed for the purpose. Why the
witnesses shotifd not be kept in attendance. Is it not the duty of the police
to produce the under trial prisoner befote the court as and when so asked,
Can they be permitted to say that for want of police force or Guards the
accused cannot be produced in the court on the date fixed for thd pur-
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.pose. It is prime duty of the prosecution agency to produce the Govt.
‘Servats, Doctors, Investigating Officers and.Police personnel etc, on the

date of hearing. All persons who are required to appear in the court as
witnesses are not immune from court proceedings. If the accused s con-
victed, then he has a right of appeal but the law does not give a right of
appeal to the complainant even if he feels that the acquittal is wrong or
that the findings recorded by the trial court are bad. Whether an appeal is

- «t0 be filed or not is again left to the choice of the State. which is expected

to protect the interest of every citizen, In the present case. | am required to
write all this because the mannerin which the case was conducted by the
public prosecutor was absolutely dissatisfactory. It is expected of a public
prosecutor that he should bring before the court all such witnesses who
can prove the guilt of the accused. If it is the duty of the public prosecutor
to see that an jnnocent person is not punished then he must see that a
wrong doer does not escape the proper punishment. If Dr. Prem Bahadur
was examined.in the court then certainly he could prove his report and
could bring on the record that the injuries suffered by the complainant
were dangerous to life. The records show that the public prosecutor/Govt.
Pleader was happy in informing the court that doctor Prem Bahadur was
transferred to some other place and felt cantent after examining PW, 8
Dr. Pawan Kumar Agrawal, less realising that said doctor Pawan kumar
Agrawal was not acguainted with the hand writing of Dr. Prem Bahadur
Runnu and could not prove the contents of Ex. P. 10 or handwriting of the
said doctor. Though Ex. P, 10 as it is. would not be admissible in evidence
but a perusal of EX. P. 10 would show that according to the doctor, the

_patient had rupture in_his spleen and had suffered other injuries also. The

opinion of doctor Punnu was that the injuries were dangerous to life. If'on
face of this report. the Government Pleader/ Public Prosecutor was con-
tent with examination of PW. 8 then this court is required to intervene in
the matter at this stage. The learned trial court permitted the learned Addl.
Government Pleader to close the evidence for the prosecution vide its
proceedings dated 24.8.99. It does not appear from the said proceedings
recorded by the learned court that it ever applied its mind to the facts of
the case which were brought on record and the manner in which doctor
Prem Bahadur was not being examined. Non- examination of Dr. Prem
Bahadur Punnu in the opinion of this court, has certainly caused injustice
to the complainant. The law no where says that every benefjt should be
extended to the accused only. A complainant who suffered under the
hands of an accused person is also entijtled to justice. and in fact true
justice. Why one should be so platonic and indifferent to the injury of
others? When the court tries an offender on a particular charge, it is ex-
pected of that court that it would persuade the State, and its prosecution
agency/learned Govt. Pleader and the concerned pélice officers of the
said police station to bring the proper evidence on record for doing com-
plete and absolute justice between the parties. A court is not expected'to

‘decide the case in a very casual or cavalier manner. The duty of the court

3

(48)



" istodo 1ust|ce not only'to the accuséd but 1o the complainant also. e ™
instant case the learned trial court awarded six months. R.l. to and im-
posed a fine of Rs. 250/- on each accused. The amount of fine would go to
the State. Was the court awarding costs. to litigation to the State or was
rewarding it for securing the conviction. Who had suffered the injuries. the
State or. the complainant. Who should have been compensated for the
injuries. The complainant was running from pillar to post for redressal of
grievances not the State or its agencies. For what Section 357 is enacted.
Why a court imposing fine should not give something out of it to the victim. *
Is it not the duty of the court to exercise its powers of Section 357 and
award proper compensation to the victim. Isthe victim not entitied to some
sympathy from the court. Should the Judge be not persuaded by the con-
dition of the victim. When accused is required td pay compensation to the
complainant he ‘learns that crime does not pay but one has to pay for the
crime. For paying the fine the accused will have to earn, pay and learn
while on the other hand the complainant would feel that somebody cares
for hiwi.

The proceédings recorded by the learnéd trial court show that the sum-
mons issued on Dr. Prem Bahadur Punnu returned unserved as he was
not available in the said hospital but the copies of the summons are not

- avaialble In the record sent to this court. Be that as it may. the trial court

was bound to obtain correct and complete address of doctor Prem Bahadur
Punnd and summon hini ds a witness. In the opinion of this court, neither
the learned public Prosecutor nor the learned court below were justified
in not examining the doctor Prem Bahadur Puntiu At this stage, it would
again be necessary to refer to the bed head ticket of the patient which
would clearly show that the patient was admitted in the hospital on 12.3.96
and was’ discharged from the hospital on 26.3.96. If such facts can be
. igniored then obviously no court would be doing justice to the case on
hands. Taking into consideration the totality of the circumstances and the
manner in which the learned Government Pleader did not examine the
doctors. | am of the opinion that the judgment delivered by the trial court
tieserves to be set aside and the matter needs fo. be sent back to the trial
court for taking further evidence.

The Judgment delivered by the trial court is set aside. The trial court is
directed 1o obtain the correct address of-doctors M.L, Agrawa) and Prem
Bahadur Punnu. issue summons to them and aftér securing their attend-
ance. examine them as prosecution witnesses, The appellants who are
present in the court are directed to appear before the trial court on 4.1, -
2000, A copy of this judgment be supplied to the learhed coursel for the
State so that he may issue proper instructions to the learned Addl, Gov-
emment Pleader/Govt. Pleader who has to conduct the case in the trial
court, ¢

Let Superintendent of Police. dabalpur be also informed'that it is the duty
of the police to obtain correct addresses of the wltnesses  serve them with

149)



the summons and produce them in the court so that they are examined in

support of the prosecution allegations. It is expected of the trial court that
. it shall conclude the trial within a pesiod of six months from the date of

appearance of the accused persons, The appeal is allowed and the mat-

ter is remanded to the trial court for further trial and disposal may decision
“in accordance with law.
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3, C.P.C,0.22Rr 3,4 (5) AND 9, 0,43 R. 1 (K). AND LIMITATION ACT,
SECTION 5: ABATEMENT OF SUIT:-
1999 (2) M.P.L..J, 461
RAMADHAR SHRAMA Vs, SEWARAM

Apphcaﬂon under O, 22 R.3 may be {reated as an apphcatlon under O, 22
Rufe 8.

In this connection suffice it to say that the absence of a formal prayer for .
condoning the delay did not bear the Court from taking into account the rel-
evant material oh record for the purpose of deciding as to whether applicant
had made out sufficient cause for tondoning the delay in making the applica-
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tion for substitution. In its decision in the case of Firm Kaura Mal vs. Firm
Mathra Dass, reported in AIR 1959 Punjab 646, it had been clarified by the
Punjab High Court that merely because there was no written application filed
by the appellant is hardly a sufficient ground for refusing him the relief, if he is
otherwise_entitled to it, indicating that procedure is meant for advancmg and
not for obstructing the cause of justice; and if the entire material was on the
record, it could not promote the ends of justice, if that material was ignored
and the relief refused to the appeliant, merely because he had not claimed it
by means of a formal application in writing or that a formal affidavit was not
filed. It was further indicated, that the language of section 5 of the Limitation
Act does not provide that an application in writing must be filed before relief
under the said provision can be granted. While making the aforesaid observa-
tions the Punjab High Court drew support from an earlier decision of the
allahabad High Court in the case of Mt. Kulsoomun Nissa vs.-Noor
Mohammad, reported in AIR 1936 Allahabad 666.

The learned counsel for the applicant has further urged that the appeal
filed by the plaintifis against the order passed by the trial Court was not
maintainable and in this view of the matter it was not open to the First Appel-

.late Court to upset the order declaring the suit to have abated rejecting the
application filed by the plaintifts under Order 22, Rule 3, Civil Procedure Cade.
So far as this aspect is concerned, a perusal of Order 43, Rule 1 of the Code
of Civil Procedure indicates that in sub-tule (k) there of an order under Rule 9
of Order 22 refusing to set aside the abatement or dismissal of a suit has been
specifically made appealable. An appeal, therefore, lies agaigst an order
passed by the trial Court refusing to set aside the abatement, As already
indicated hereinabove a prayer seeking substitution of the heirs and legal
representatives of a deceased defendant and bringing them on record in his
place is wide enough to include within its ambit the prayer for setting aside the
abatement which had already set in on account of the death of the defendant.
In the circumstances, therefore, the rejection of the application filed by the
plaintiffs seeking to bring on record the heirs and legal representatives of the
deceased defendant had to be treated as a refusal to set aside the abatement
which had already set in as noticed herein above. The order passed by the

trial Court was, therefore, appealable under Order 43, Rule 1 (k) of the Ciyil-

Procedure Code. The contention of the learned counsel for the plaintiffs in this
regard is totally devoid of merits and is not acceptable.
® . R
4, CONTEMPT OF COURT, SECTION 10 AND 12:-
1999 (2) M.P.L.J. 521
JAGDISH PRASAD Vs. RAJENDRA KUMAR

Discourtesy to court. "Summonses sent for service on witnesses in
sessions case to office of Superintendent of Police. Summonses returned
unserved. Contemner S.P. held not only neglected his duties but and shown

scant regard and discourtesy to court in not co-operating in expeditious trial of .

case within time limit fixed by High Court. Apology of contemner rejected and

-

(54)

N

>

*,
-



4

L4

&
BN

* fine of Rs. 500/- was imposed. Contemner made Hable for costs of

proceedings at Rs. 500/-. Salim vs. State of M.P. 1990 JLJ 600 referred.
& ' ‘ . .

5. M.P. ACCOMMODATION CONTROL ACT, SECTION 12 (1) (a) :- LIABIL-

ITY TO PAY RENT AND PROOF THEREOF
1999 (2) M.P.L.J. 478
GOPAL SELAR Vs. BADRILAL AND OTHERS

The onus to show payment of rent lies on tenant. Mere oral testimony in
this regard is not sufficient. vos s .

;Landlord in His notice Had demanded not only the arrears of rent due but
_ also the rent for the period subsequent to the notice during which the tenancy
" was to continue, This will not invalidate the notice so as to relieve the tenant of
his obligation to clear off the arrears of rent within the stipulated period as
required under the provisions of section 12 (1) (a) of the M.P. Accomrhodation
Contro! Act. The onus to show payment of rent ligs on the tenant. Mere oral
testimony in this regard is not sufficient. in a case where the tenant comes
forward alleging that the rent was paid but no receipt was issued by the land-
lord but no explanation is furnished for not sending the rent by money-order,
the.tenant's version is not liable to be accepted. Mohanlal vs. Lachmandas, .
1991 HRR 510 relied on, .
o

6. SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION OF
ATROCITIES) ACT, SECTION 3 (1) (v): EXTENT OF PROOF REQUIRED:-
1999 (2) M.P.L.J. 474
JANGGU Vs, STATE OF M.P. -

For securing a conviction under section 3 (1) (v) of the Scheduled castes
and Scheduled Tribes (Prevention of Atrocities) Act, the prosecution, for the:
first clause is required to show that the acdused had wrongfully dispossessed
a member of Scheduled Caste or Scheduled Tribe from his land or premises.
A wrongiul dlspossessnon, presupposes positive and de-facto possession.
Unless a man is showri fo be | in actual physical possession of the property, he
cannot be dispossed. For securifig conviction under the second clause, the
prosecution is required to prove that the complainant had some rights and he
was enjoying the said rights over any land, premises or water, The second
clayse would cover a contingency relating to right of easemenits, right of way
and fetching of the water etc. unless it 1s proved by the prosecution that the
complainant had a right and was enjoying the same, the prosecution would
hot be entitiad to say-thal beeause accused did not permit the complainant to
take possession of the property which he was allegedly entitled, he be con-
victed. Where the complainant was not m possession, of the property there
wotild be no question of his wrongiul dlspossessmn Conviction set aside,

CRIMINAL TRIAL : DUTY OF THE COURT WHlLE CONSIDERING THE
DEFENCE PUT UP BY ACCUSED:-

The pivsacution is tequirerd te esiabhish ds rase bayond every shiadow of
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doubt, but the accused is only required to shoiv to the court that the defence
raised by him may not be foolproof, but is probable and plausible. If the court
is of the opinion that the defence appears to be reasonable, and probable,
then the court is not entitled to reject the.statments of witnesses.
‘®

7. HINDU MARRIAGE ACT, SECTION 13 (1) (ia) : CRUELTY:.
1999 (2) M.P.L.J. 451 -
AMITA Vs, A.K. RATHORE

The expression ‘cruelty’ which eenstctutes a ground for divorce under

sectian 13 (1) (ia) of the Hindu Marriage Act has not been defined. The Courts .

have to interpret, analyse and.define as to what constitutes ‘cruelty’ in a given
case. This would.depend on many factors such as sacial status, background,
customs tradition, caste.and cammunity, upbringing of the parties as also the
public opinion prevailing in the Jocality. The court has to rest its decision’on
_the facts and circumstancesjof each case on assessment of human nature and
human affairs-with due regard to social conditions and customs of the parties. *
* A decree under section 13 (1) (ia) of the Act can be granted only when there is
proof of cruelty which satisfies the conscience of the court and where the
relationship between the parties had deteriorated to such an extent that it had
become impossible for them to live together without mental agony, torture or’
distress. Shobha Rani vs. Madhukar Reddi, AIR 1988 SC 121 rehed on.

HINDU MARRIAGE ACT. SECTION 23:- . . %

Proceedings under the Hindu Marriage Act,.19585, are, of civil pature, the
test of criminal proceedings need not be applied and it is not necessary ta
prove the allegations beyond all reasonable doubt, the reason bemg that a
criminal trial involves the liberty of the subject which may not be taken away
on a mere preponderance of probabilities and it would be wrong to input such
a consideration into trial of civil nature. The word 'satisfied’ in section 23 of the
‘Act’ must mean satisfied on preponderance of probabilities and not satisfac-

"tioh beyond reasonable doubt; which requires proof of higher standard in
-criminal or quasi-criminal trials. Proof beyond reasonabie doubt is not postu- .
lated where human relationship is involved and eye-witnesses are difficult to
obtain. Dr. N,G. Dastance Vs. Mrs, S, Dastance. AIR 1975 SC 1534 and
Shobha Rani vs. Madhukar Reddi, AIR 1988 SC 121 relied on. ‘

8. HINDU ADOPTIONS AND MAINTENANCE ACT, SECTIONS 10 (iv) AND
16: PRESUMPTION ABOUT JOINT FAMILY:-
1999 (2) M.P.L.J. 502 - .
UMA PRASAD Vs. PADMAWATI AND OTHERS

Until a nucleus of the Joint Hindu Family property is proved or admltted

no presumptlon anses that the whole of ‘the property of Joint Hindu Family was

joint. )
‘Where the material on record clearly showed that each of the sons had
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~starled Separals Busmess: The grandrathier was REAVIy ThdebteaT Wit o
finance with him o create a Joint Hindu Family nucleus.

[t was held that it is crystal clear that until a nucleus of the Joint Hindu
Family Property is proved or admmed no presumption arises that the whole of
the property of Joint Hindu Family was joint. There was no proof of formal
partition but the circumstances led to the fact that all the coparceners lived
separately and had their eparate business. The Joint Hindu Family had vari-
ous houses. There was no evidence ‘when this property had been acquired. In
view of the eloguent evidence it was concluded that plaintiffs’ father had com-
pletely separated from the rest of the family, The decree of dismissal of the
plaintift’s suit was in the circumstances justitied. G. Narayan Raju vs.

_ Chamaraju and others, AIR 1968 SC 1276 relied on.

* PARTITION:- Money transactions for Joint Hindu Family between one
who is lendirig and the other who is borrowing and showed corresponding
debts and credits in thelr books, it goes a long way to mdlcate that there has
* been disruption of the Joint Hindu Family.
. 1
- 9. M.P. ACCOMMODATION CONTROL ACT, SECTIONS 23-*A AND 12 (1).
’ (e) AND (f) :- BONAFIDE REOUIREMENT - ’
1999 (2) M.P.L.J, 489 :
RANJIT NARAYAN Vs, SURENDRA

. Bonafide requirement of landlord must be decided applylng ob]ectlve‘
f&’  tests of find out if neéd of landiord for suit accommodatnon is genuine and
reasonable.

1 g

{

. 13
10. N.D.P.S.ACT, SECTION 50:- - , \
1999 (2) M.P.L.J. 406 ‘
KISHAN Vs, STATE

; Compliance of Sechon 50 hot necessary where police officer makes search
. or arrests a person in normal course of investigation into an offence or sus-
pected offence without any prior information as contemplated under Narcotic
Drugs and Psychotropic Substances Acf‘ ..
11. N.D.P.S. ACT, SECTION 50:-
JT 1999 (4) SC 540
PON ADITHAN Vs, DEPUTY DIRECTOR, NAHCOTICS CONTROL
BUREAU, MADRAS -

Compliance. No preparation of contemporaneous writing about inform-1
ing accused of his right there-under. Only evidence of intelligence officer.
Statement found reliable. Involvement of said witness ih offence under the Act

s after a decade. It was held thai there was ha infirmity in the evidence and
.‘éﬁ‘-}- subsequent involvement cannot dffect the evidence of this case,

»

' -

. : (57)
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Comphance, Oral testimony ot sole witness. If sufficient to establ[sh
requirements. Absence of independent witness and documentary evidence. it
was held that orat evidence of such witness can be regarded as sufficient for
compliance of requirements under Section 50 T P. Razak's case (1995) Supp
4 256) distinguished.

EVIDENCE ACT, SECTIONS 25 AND 26 : Confessional statement of ac-
cused. Recorded when in custody of PW, an intelligence officer of Narcofics
Bureau. No complaint of any threat, Suggestion put to PW and then in state-
ment under Section 313 Cr,P.C, taking same stand. Said statement is vague. It
was held that, that by itself would not be sufficient to hald that statement was
made under compulsion.

-

o o *
12. N.D.P.S. ACT, SECTION 50 AND 42:- |

JT 1999 (4) SC 495

STATE Vs. BALDEO SINGH :

No prior information or investigation into an offence leading to recovery of
contraband held Section 42 is not applicable. Recovery of narcotic drug. it
was held that from that stage, procedure of NDPS Act should be followed.

It is mandatory for the empowered officer to’ infarm the person, to be
searched, the right to be taken to neargst Gazetted Officer or Magistrate. The
accused has a right to be informed, though not-in writing. Failure to do so
would render search illegal. Balbir Singh's case, JT 1994 (2) 108 followed
and relied upon. The prosecution must estabhsh that empowered officer had
conveyed the information to the concerned person of his right of being searched
in the presence of Magistrate or G.O.

The non- compliance would vitiate the conviction if not the trial. The non
compliance of provisions of Section 50 Evidence Act collected in violation of
the provisions. The evidence of seizure of illicit article in violation of the pro-

. visions must be excluded.
3}

13. N,D.P.S. ACT, SECTIONS 21 AND 27:-
JT 1999 (4) SC 92
RAJU @ SALIM Vs, STATE OF KERALA
Raju found in possession of small quantity of 100 mgs of brown sugar
Plea of accused in statement u/s 313 of Cr. RC. that it was only for own “con-
sumption”, Value of Rs. 25/- ‘only. No evidence of addiction led. Aspects not
considered by trial court or High Court It was held that accused deserves to
*be convicted u/s 27, . -

The whole judgment from paragraphs 2t0 5 are reproduced:-

1. The facts as-found by the trial court are that on 27.12.89, the appeliant
was found in possession of 100 mgs. of brown sugar. It was about 1.25
p.m. when he was passing on a road. Though it is not very clear as to what
exactly was the explanation given by him to them, it appears from cross

3

0.
(58) -
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* examination of the witnesses and the statement recorded under Section
313 Cr. P.C. that he had purchased the said quantity from one Mattancharry
Refeeque for a.sum of Rs. 25/- for his personal consumption. Though the

s . quantity found was “small quantity’, the Trial Court refused to give benefit
of Section 27 of the Act to the appellant on the ground that he had failed to
establish that it was for his persona] consumption. The trial Court pro-
ceeded on the basis that the appetlant possessed the same for sale and
convicted him under Section 21 of the Act. The High Court also adopted

“ the same line of reasoning and confirmied the finding? recorded by the Tnal
. Court.

2\~ What is contended by the learned counsel for the appeliant is that the
courts below have not properly considered the defence raised by the
appellant, He submifted that even though he had raised the ples that the
quantity of 100 mgs. was ‘small quantity’ and it was kept for his personal
consumption,-the trial court rejected the said plea on the ground that no
evidence was led by the appellant to prove his defence and that if the
appellant was an addict to brown sugar, one would have found with-
drawal symptoms in him but né suth tendencies were exhibited by the .
appellarit at any stage of trial,

3. *The prosecution had, led no evidence.to show that he was an addict or
that he was regularly taking brown sugar. Therefore, it was not proper to
reject the defence of the appellant on the ground that during the trial the.

T appellant was in custody and could not have consumed brown sugar and

yet he did not exhibit withdrawal symptoms It is also not in dispute that

the quantity which he was carrying was ‘small quantity’. The value of it
was only Rs. 25/- It s, there fore, doubtful if such a small quantity was
purchased by him for sale and make any profit out of it. In any case, there
is no evidence on the basis of which such an inference can be drawn.

- These aspects have not been considered by the trial court and the High

Court. We are of the opinjon that this appeal deserves to be alfowed and

the conviction of the appellant deserves to be alfered’ from Section 21 to

*Section 27 of the NDPS Act,

, 4, We accordingly allow this appeal and alter the conviction of the
appellant from under Section 21 to one under Section 27 ¢f the NDPS Act
and also alter the sentence of 10 years rigorous imptisonment and a fine
of Rs. 1 lakh to rigotous imprisonment for one year and a fine of
Rs. 5,000/ In default of payment of fine, the appellant shali suffer further
imprisonment for a penod of three months.

“e

-

° , ..

. 14." N.D.P.S. ACT, SECTION 50:= . ,
(1999) 7 SCC 88

ey C. ALI Vs. STATE OF KERALA

" *  Requirement of informing the accused of his right to be searched in the
presence of a gazetted officer or a Magistrate mandatory. Non-compliance
thereof vitiates the trial, No presumption to that effect can be raised.

(59




Paragraph 2-of the ;udgment is- reproduced‘

> ‘The appellant had contended a point before the ngh Courtthat the man-
datory requirement of section 50 of the Act was not complied with | in this case.
We do not find any clear finding recorded by the High Court on this point. As
the deposition of the Circle Police Inspector (PW5) was recorded in Malayalam
language, we told learned counsel for both the parties- to verify and tell us
_ whether he had stated in his evidence that the appellant was informed about
his right to be searched in the presence of a Magistrate or a gazetted officer,
After going through his evidence, both the iearned counsel stated that the
evidence of the witness is silent on this point. The settled pasition of faw is that
the person to be searched under NDPS ‘Act, 1985 is required to be.told about
his right under section 50 before he-is searched and that is a mandatory
requirement. No presumption to that effect can be raised. As there is no evi-
dence on record to show that the appellant was informed about his said right,
it has to be held that the said mandatory requifement of Section 50 was not
complied with in this case. On this short point, this appeal deserves to be
allowed. Accordingly, we allow this appeal, set aside the conviction the appel-
fant and also quash the ofder of sentence passed against him.
[ ] 2
15. ADMINISTRATIVE LAW : NATURAL JUSTICE : OPPORTUNITY TO

SHOW CAUSE TO ADVERSELY, AFFECTED PERSON WHEN NOT -

NECESSARY:- ,

(1999) 7 SCC 332 y
DHARMARATHMAKARA R.A.R.IM.E, INSTITUTION Vs, EDUCATIONAL
APPELLATE TRIBUNAL ‘

Undisputed facts for which there was no plausible explanation and
affected person could not put forth any valid defence when opportunity given
by Court. Plea rejected on the facts of the case that enquiry ought to have
been conducted as provided in statutory-rules. It was held that giving opportu-

nity is a check and balance concept that no one’s right be taken away without”

giving opportunity or without enquiry where statute so requires, but this.is not
necessary where allegations/charges are admitted and no possible defence

is placed before the authority concerned. No enquiry is necessary when one

admits one’s violations. Termination of services of a lecturer upheld in this’
case though no enquury was conducted against her.
@

16. CONTRACT ACT SECTION 171 :-
(1999) 7 SCC 359
BOARD OF TRUSTEES OF THE PORT OF BOMBAY Vs. SRIYANESH
KNITTERS

The dispute in this case arose when the appellant Port Trust refused to
release certain goods (acrylic fibre) imported by the respondents, on the
grounds that payment in respect of wharfage and demurrage was still due
from the respondents for consignments of woolen rags imported earlier by
them. The consignments of wollen rags had remained at the docks for a cer-

"
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tam period Whlch ended when a dispute between the respondents and the

Customs Authorities was resolved.
After the release of the consignments of woolen rags the appellants -

. demanded demurrage charges. When the respondents denied liability the

appellants filed several suits for recovery. Some time later the respondents’
consignments of actylic fibre arrived, which the appellants refused to release.
The refusal. was based on a circular dated 2-10-1979, claiming on the basis of
Section 171 of the Contract Act, 1872, a general lien over goods in the custody .
of the Porf Trust.

The respondents then filed a writ petition claiming the circular to be ultra
virgés, Writ was allowed. Appellants L.P.A. was rejected, In appeal before the
Supreme Court it was contended on behalf of the appeliant Port Trust that it
had a genetal lien under Sections 59 and 61 of the MPT Act over the acrylic
fibre consignment because of the unpaid earlier dues. Secondly that they
were wharfingers and thus bailees entitied to general lien under Section 171

» of the Contract Act. It was further contended that Major Port Trust Act, 1963 was

not a complete Code to the exclusion of other Acts like Contract Act. The
Supreme Court allowed the appeal and held that the Major Port Trust Act is not
exhaustive, the Act is silent on this point. It is permissible to read the provi-
sions of two Acts together. The Act maKes provision for the constitution-of port
authorities arid vests fhe administrative control and management of such ports
in such authorities and provides formatters connected therewith. It.is because
the MPT Aot does not provide for a-general lien that the appellants are relying
on the, provisions of Section #71. of the Contract Act. This is permissible, It is
not possible to hold that the MPT Act ousts the applicability of the provtsxons of
Sebtion 171 of the Contract, Act.
®

17. CPC, SECTION 34 (1) AND INTEREST ACT, SECTIONS 5, 2 (a) AND 2
(b) AND THE MEANING OF THE WORD ‘COURT’- POWERS OF THE
ARBITRATOR REGARDING AWARD OF INTEREST:-

(1999) 7 SCC 339 .
STATE OF J & K Vs. DEV DUTT PANDIT

As under Section 2 (a) “court” includes arbitrator, held, under Section 5 of
Interest Act, Section 34 CPC would be applicable to an arbitrator as well. Thus
arbitrator entitied to award interest.pendent lite and future interest at a rate not
exceeding the current rate of interest, which has been defined in cl, (b) of

. Section 2.

ARBITRATION ACT; NON-SPEAKING ORDER:-

Extent of court's limitation while eéxamining the ron-speaking awards
though ‘Court is bound by certain limitation while examining the non-speaking

award, there is no bar against assessing whether the award is whhm the terms

of the refefence and the terms of the cohtract,
®

(61)
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18. SPECIFIC RELIEF ACT, SECTION 16 (c) : READINESS AND WILLING-
NESS TO PERFORM OWN PART OF THE CONTRACT: FALSE PLEA
EFFECT N
(1999) 7 SCC 303 °
RAM KUMAR Vs. THAWAR DAS THROUGH L. RS.

A persan who falsely claims to have paid a sum of money and attempts to
prove the plea at trial stage, held cannot be said to have been ever ready and
willing to pay the sum due under the, contract in question. “readiness and
willingness" to perform the contract is a mixed question of law and fact, A party

* having failed to prove such willingness cannot claim protection of his posses-
sion by reference to S. 53-A.
° .
19. CPC, SECTION 100 AND 0.6 Rr. 4 AND 5 : SECOND APPEAL:-
+(1999) 7 SCC 288
. HARI SINGH Vs. KANHAIYA LAL , .

Mere lack of details in pleadings cannot be reason enough to set aside
concurrent findings of fact. Details where requn'ed may be supplemented
through evidence.

NOTE :- Please tetfer to 'JOTI JOURNAL’ Vol. V Part V Tit Bit No 74 (Oct
' Igg)
' °

20. CPC, 0. 40 R. 1: COURT'S DISCRETION;-

+{1999) 7 SCC 488

INDUSTRIAL CREDIT & INVESTMENT CORPORATION OF INDIA LTD,
' Vs. KARNATAKA BAL BEARINGS CORPORATION LTD.

The words "just and convenient” have to be attributed a proper meaning

and the intent of the legislature as regards the extent of the empowerment by

* the Code, is rather catogorical in nature. The discretion empowered cannot

thus be said to be non-existing, having due regard to the language of Order 40

-Rule 1 though, however, the court shall have to be rather cautious in its ap-
proach and use proper circumspection.

_ The court must consider whether special interference with the possession
of the defendant is required or not and it is only in the case, where the court
feels is expedient that in the event property is not sold, the initiator of the
action would be subject to perpetration of a great and irréparable loss, the
diminution in yalue of the assets, wastage and wrongful entrants or trespass-
ers' attempt to make an inroad for their permanent settlement. there should
not be any hesitation in directing the sale of immovable property. However,
the instances noted above are only itlustrative in nature and no hard and fast

" rule can be laid down in regard to the exercise of the -court's powers. under
Order 40 Rule 1, the same being dependent on the facts and circumstances of
each case as is available before the court. A court may appoint a receiver not
as a matter of course but as’a matter of prudence having regard to the justice
of the situation. \

9.

{62).
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21. CRAP.C.SECTIONS 301, 302 225824 ROLE OF PRIVATE
. COUNSEL:- ) ,
+ (1989) 7 SCC 467 "

SHIV KUMAR Vs. HUKUM CHAND .

The role of private counsel is limited to act under the direction of the
Public prosecutor. However, he can submit written arguments after closure of
the evidence with prior permission of the court. Duty of the Public Prosecutor
to act fairly and not merely to obtain conviction by any means fair or foul. if the
accused is entitled to in legitimate benefit the Public Prosecutor should make
it available to him or inform the court even if the defence counsel overlooked
it, Unlike Section 302, S. 301 |s applicable to all courts of criminal jurisdiction.

Unlike Section 302 CiPC, the application of which is confined to Mag|s~
trate Courts, Sedtion 301 CrPC Is applicable to all the courts of criminal juris-
diction. This distinction can be discerned from employment of the words “any
court” in Section 301, IN view of the provision made in the succeeding section
as for Magistrate Courts the insistence contained in Section 301 (2) must be
understood as applicable.to all othef courts without any exception, The first
sub-section empowers the Public Prosecutor to plead in the court without any
written authority, provided he is'in ¢harge of the case. The second sub-sec-
tion, which is sought to be invoked by the appellant, imposes the cuirb on a
¢ounsel engaged by any private party. it limits his role to act in the court during

~ such prosecution “under the directions‘of the Public Prosscutor”. The only
other liberty which he can poss;bly exercise is to submit written arguments
after the closure of evidence in the trial, but that too can be done only if the
court permits him to do so,

From thé scheme of the Code the legislative intention Is manifestly clear
that prosecution in a Sessions Court cannot be coriducted by anyone other
than the Public Prosecutor. The legislature reminds the State that the policy’
must strictly conform to faitness in the trial of an accused in a Sessions Court.
A Public Prosecufor is not expected to show a thirst to reach the case in the
conviction of the accused somehow or the ofher irrespective of the true facts
involved in-the case, The expected attitude of the Public Prosecutor while
condugting prosecution must be couched in fairness not only to the court and
to the investigating-agencies bul to the accused as well. If an accused is
entitied to any legitimate benetit during trial the Public Prosecutor shouid not
scuttle or conceal it. On the contrary, it is the duty of the Public Prosecutor to
which it to the fore and make it available to the accused. Even if the defence
counsel overiooked it, the Public Prosecutor has the added responsibility to
bring it to the notice of the court if it comes to his khowledge. A private coun-
sel, if allowed a free hand to conduct prosecution, would focus on bringirig the
case o conviction ever if it is not a fit case to be so convicted. That is the
reason why Parliament applied a bridle on him and subjected his role strictly
fo the instructions given by the Public Prosecutor.

it is not merely an overall supervision which the Public Prdsecutor is
expected to perform in such cases when a privately engaged counsel is pet-

(63) '
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mitted to act ot his behalf, The role which a private counsel in such a situation
can play is perhaps, comparable with that of a junior advocate conducting the
case of his senior in a court. The private counsel is to act on behalf of the
Public Prosecutor albeit the fact that he is engaged in the case hy a private
party. If the role of the Public Prosecutor is allowed to shrink to a mere supet-
visory role the trial would become a combat between the private party and the
accused which would render the legislative mandate in Section 225 of the

. Code a dead letter.

22. C.P.C., OR. 8 R. 10 : DEFAULT IN FILING WRITTEN STATEMENT :
- EFFECT -
2000 (1) M.P. HIGH COURT TODAY (M. PH T.)119
RAJENDRA KUMAR RATHORE,VS, SUNDERAL (DEAD) THROUGH
L.Rs. . s .

' The defendant defaulted in filing written statement despite several oppor-
tunities granted by the Court, It was held that the High Court properly exer-
cised its discretion under O. 8 R. 10 C.P.C. to pronounce judgment against
him. The Court was not obliged in that situation to record plaintiff's evidence
but had power to straightway pronounce judgment‘

NOTE:- Please refer to JOTI JOURNAL December 1999 issué at page
494 onwards. An, attempt has been made to write an article as to when a suit
can be decreed straightway without requiring the plaintiff. to adduce evidence.
This article appears in this issue of February 2000.

M.P, ACCOMMODATION CONTROL ACT, SECTIONS 12 (3) AND 13 (1):-

When tenant not entitied to claim the benefit of the prbvision of Section 12
* {3). The tenant depositing the rent only after the passing of the decree of
_eviction by the Trial Court. He never made any application either in the Trial
Court or in the lower appellate coupt for extension of time to deposit the rent.
The applications which he successively made in the Trial Court were that he

may be exempted from compliance under Section 13 (1) of the Act because he |

had allegedly agreed to purchase the suit house and had also filed a suit for
specific performance against the landlord. Those applications for exemption
were repeatedly rejected as misconceived by the Trial Court, Held, the tenant
had failed to comply with Section 13 (1).and, therefare, could not claim the
benefit under Section 12 (3), Hence the decree of eviction granted under
Section 12 (1) (a) not interfered with.

o

23. LP.C., SECTION 302:- DROWNING DEATH:~
2000 (1) M.P.H.T. 49 (D.B.)
SHOBHANLAL Vs. STATE OF M.P.

The dead body of the wife was found in a well, No marks of injuries were
found on the body. No water was either found in the lungs or in the stomach.

The two doctors, who performed the post mortem examination were unable to °

’ (64)
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form any deﬂmte oplmon about the cause of death Proceedmg on the hypoth-
esis that the deceased might have been smothered by a pillow or her breath-
ing might have been blocked by some other means to kil her. The conviction
by the trial Court was set aside. Held, that the prosecution has miserably

" failed to prove that the death of the deceased was homicidal. Homlcldal death
'proof In drowning rmay often temain a mystery.

CONVERSION OF OFFENCE INTO A LESSER OFFENCE:

’ SECTION 222 Cr. P.C.:-

" The conviction of the accused for the offences under Sections 364 and
147 I.P.C. may be converted into a lesset offence under Section 365 read with

, sections 149 and 147 of |.P.C. Falyaz Ahmed and Ors, Vs. State of Bihar, AIR

1990 SC 2147 and Bhagwat and others Vs. State, 1971 Cri. L.J. 1222 relied
on, .

24. CR, P,C., SECTION 438 : ANTICIPATORY BAIL : THE POWER OF THE
HIGH COURT TO GRANT ANTICIPATORY BAIL ;-
2000 (1) M.P.H.T. 127
SACHINDRA MAHAWAR Vs. STATE OF M.P. '

The High Court may make an ad interim order of anticipatory bail in favour
of a person apprehending arrest on an accusation of a non-bailable offence
committed or registeted outside its territorial jurisdiction, provided the- appli- .
cant permanently resides within its territorlal jurisdiction. Such ad interim an-
ticipatory bail should be granted only for a limited period, with a direction to
the applicant to move the competent Court where the offence has been regis-
tered or committed, This view taken in Division Bench decision of M.P. High
Court in Kailashpati kedia Vs. State of Maharashtra and others, 1996 MPLJ
847 is still good law even after the decision of the Supreme Court in State of
Assam Vs, R.K. Krishna Kumar reported in 1997 J.T. (8) S.C. 650.

- ®

25. COURT FEES ACT, SECTION 7 (XI) (cc) AND M.P. ACCOMMOBATION
#2  CONTROL ACT, SECTION 12 (1) (o):-

2000 (1) M.P.H, T, 46 (D,B.)

MADAK CHAND JAIN Vs, SMT. FATIMA

Suit for eviction on the ground under Section 12 (1) (o) is a composite suit.
Court fees had to be paid on the'basis of sub-clause {(cc) of Clause (xi) of
Section 7 of the Count Fees Act, i.e. on annual rental value of the let out
accammodation, No separate valuation for court fees and jurisdiction is re-
quired to be made with regard to ejectment from the encroached portion,
Kishanlal Vs. Rambharose, 1976 JLJ SN 63 OVERRULED and Kevalchand
Puranchand & another Vs, Suganchand Puranchand, 1983 MPLJ 381 held
to be good law.
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26. CRIMINAL TRIAL : APPRECIATION OF EVIDENCE OF POLICE"

WITNESSES:- A
2000 (1) M.P.H.T. 60 (D.B,) . S
STATE Vs, KISHANLAL ‘

The evidence of the police officer should not be ignored or dlscarded on

some assumed grounds.,

EVALUATION OF EVIDENCE IN CRIMINAL CASES Cr PC, SECTION 378
(1) AND EVIDENCE ACT SECTION 114 ill (i):-

Paragraphs 1 and 2 of the edited portion of the citation are reproduced:-

(1) Code of Criminal Procedure (2 of 1974), Section 378 (1) Acquittal of the

accused persons of the offences under Sections 395, 396, 397 and 412
I.P.C. Appeal against acquittal. Additional Sessions*Judge acquitting be-
~cause two prosecution witnesses turned hostile and the Investlgatlng of:
ficer had kept the same witnesses as disclouser and recovery witnesses
although recoveries were made from various different places, But the
hostile prosecution witnesses could hardly be believed as they. were dis-
credited with their coptrary police statements and there was also positive
evidence that huge quantity of ornaments were recovered on the, infor-
mations and from the possession of the accused persons, The investigat-
~ing officer could not have planted those numberaus ornaments. The ac-
cused persons did not also claim those ernaments, except accused
Narayan wha pleaded that the police had seized from him his own orna-
ments; but this defence was not even put to the concerned-police officer
when he gave evidence. The pohce was justified in taking the sameé two
witnesses when the accused were interrogated on the same day and the
police proceeded to make recoverigs in consequences of the informa-
tions, The High Court on re-appreciation of the entire prosecution evi-
dence found the evidence of the,victim Ram Kishore (P.W. 3}, Kammobai
(P.W. 20}, Jethani of murdered woman Sushila, Nirmal Tigga Naib-Tahsildar
(P.W. 6) who conducted the test identification proceedings of the recov-
ered ornaments and of lnvestngatmg Officer R.N. Tiwari, who proved the
disclosure statements made by various accused persons and also proved
recoveries of orpaments from them, coupled with documentary evidence
on record, to be entlrely satisfactory bringing home to the accused the’
offences charged against them, although the evidence of peronal test

identification of the accused having been found to be unsatisfactory was ,

ignored In arriving at the conclusion of guilt of the accused persgns,

Evidence Act (1 of 1872), Section 114 illustration (a)- The dacoity was
committed on the night between 27th and 28th September, 1982 and the
ornaments taken away in the dacoity were recovered on the informations
. and from the possessian of the seven accused persons on 20-10-1982;
i.e., within about three weeks of the cormission of the offence; The evi-
dence in the case suggested that these accused had distributed the looted
ornaments between them. These accused, were not goldsmiths of silver-
smiths. They did nat claim any lawful acquisition of those properites. In

(66)
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‘~they were dacoits who had committed offences under Sections 395 and
396 |,P.C, with regard to the rest of the three accused who were charged
by the prosecution itself of the offence under Section 412 I.R.C., it was
" held that it was praper to draw the lesser presumption against.them of the
offence under Section 412 1. P.C., AIR 1972 S,C. 2501 AiR 1971 s.C. 196
¥ AlR 1995 S, C. 1598 and AlR 1983 S.C, 446 Hel

&

: ] - .
27. M P. LAND REVENUE’ CODE SECTION 57 EXPRESS!ON “ANY
RIGHT":- ) ~
2000 (1) M.P.H.T. 138 ’ "
HUKUM SINGH Vs. STATE OF M.P. . v

3w

On harmonious construction the expressions “any right” used’i in sub-sec- !
tiop (2) of Section 57 includes Bhumiswami rights. Hence a suit in which the
plaintiffs claim Bhumiswami rights against the State is. not maintainable un-
. less the dlspute was adjudicated under Section 57 (2) of the Code. Where
* though an appllcatlon under ‘Section 57 (2) of the’ Code was filed but was

wnhdraWn the suit filed without adjudication under Section §7 (2) was held to
be not maintainable, Ram Sabhai Vs. State of M.P., 1996 RN 195 and Ramveer
Singh Vs-State of M.P,, 1997 RN 375, held to have been decided per incuriam,

This is a judgment by Hon’ble Shri Justice $.S. dha from Gwalior Bench,

) Bemg of general importance for all the Judicial Offlcers, it is reproduced as it
]Sx"

This. appeal is admitted on the jollowing 'substantial questions of law'-

(i} “Whether the suit filed by the plaintiffs/appellants was barred under the
provisions of Sectlon 57 (2) of the M.P. ‘Land Revenue Code, 19597™

“(ii) “Whether it was mandatory upon the plaintiffs to depossit the amount for
acquiring Pucca tenancy rights under Section 38 (2) of‘the Madhya Bharat
Zamindari Abolition Act?”

2. For appreciating the dispute, Section 57 of M.P. Land Revenue Code
: (Hereinafter, referred to as ‘Code’)is reproduced below;-

‘*57 State ownership in alt lands:-

(1) All lands belong.to the State Government and itis hereby declared
that all such lands, including Standing and flowing water, mines, quar-
ries, minerals and forests reserved or not, and all rights in the sub-

- soil of any land are the property of the State Government:

. - Provided ‘that nothing in this Section shall, ‘saile as otherwise pro-
- vided in this Code, be deemed to affect any rights of any person,
subsisting at the coming inta force of this Code-in any such property,

! j‘ﬂ‘“ - {2 Where a dispute arises between the State Government and any per-
Ca ) son in respect of any right under sub-section (1) such duspule shal

, be decnded by the Sub- Dlvts:onal Officer. - .

LN
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" (8) Any person aggrieved by any order pgssed" under sub-section (2);
may institute a civil suit to contest the validity of the order within a.

2

* period of one.year from the date of such order.

(3-a) (a) Notwithstanding anything contained in the Code of Civil
Procedure, 1908 (V of 1980) no Civil Couft shall, in a civil suit insti-
. “tuted under sub-section {3) on or after 24th October, 1983, by order of
temporary injunction disturb the person to whom: possession is re-
stored under Section 250 if such person furnishes a reliable surety to
recornipensate the aggrieved party against any loss in case the Civil
Court grants a decree in favour of the aggrieved party. Provided that
Ao surety shall be required to be furnished by a member of 4 tribe
declared to be an aboriginal tribe under subsection (6) of Section
+165,

(b) Where a Civi} Court by an order of temporary injunction disturbed

the person referred to In clause {a) on or after 24th October, 1983, but

before the publication of Revenue Department's Notification No. 1-

70-VIl-N-2-83, dated 4th January, 1984 such order shall abate on

such publication and the Tehslidar shall restore possession to a per-
© - son who is disturbed by such order.

"

(4) Where a civil suit has been instituted under sub-section (3) against -

_ any order shall not be subject to appeal or revision.” |
3. Learned counsel for the appellants raised following contentions:-

(a) In a case where there is no dispute as to ownership between the
State and plaintiff, bar of suit under Section 57 (2) of the Code is not
attracted.

(b) When a declaration that all the lands in the State are owned by the
State Government, then no claim for right of ownership against State
can be made. .

{c). Plaintiffs are claiming rights of 'Bhumiswami’ against the State, there-
“fote in the absence of claim as to ownership against the State suit is
not barred under Section 57 (2) of the Code,

. {d) Provisoto Section 57 (1) of the Code provides that rights subsisting at
the time of enforcement of the Code ate saved,

(e) Since Bhumiswami is only one class of holder of land under Section
158 of the Code, the claims of Bhumiswami rights against the State
are maintanable,

4. Learned counsel for the appallants placed rehance upon the following
judgments in the cases of State of M.P. Vs. Gyasiram (1993 RN 113) =
(1993 M.P.L.J. 503) Ramsahai Vs. State of M.P. (1996 RN 195), Ram
Veer Singh Vs. State of M.P. (1997) RN 375), Sheela Devi Vs, State of
M.P. (1994 RN 157), Gajraj Vs, Jagat Singh (1970 RN 133) and Her
Highness Mehr Taj Nawab of Bhopal Vs. State of M.P. {1977 JLJ 337),

.
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. 'Leamed counsel fof the appenants submltted that Division Bench of this |

Court in the case of State of M.P. Vs. ‘Gyasiram (supra) has considered
this question in length, Learned counsel strongly relied upon the conclu- .
sions drawn by Chawla, J. in para 26 of the judgment. Para 26 of the
judgment is reproduced below:- -

426, My conclusnons may be summed up as fol!ows‘

"

(1) Adispute about ownership of land between the State Govenment and -

any person has first fo be carried for decision to the Sub- Dlws;onal
Officer. A suit involving such dispute cannot be dnrectly brought in d
Civil Court. .

(2) A dispute ‘about rights short of ownershlp in any (and, said ta have .
been saved on.the date,of the coming into force of the Revenue Code °
arising between the State Government.and any person should also, .
be first carried for decision to the sub-Divisional Officer. A suit involv-
ing such a dispute cannot be directly brought in a civil Court.”

(3)- A dispute about rights short of ownership said to have beén acquired -
by any person in any land, after the commencement of the Revenue
Code, arising between the State Government and any such person,
falls outside 'the abmit of section 57(1) and can not therefore be de-
cided by the Sub-Divisianal Officer under Section 57 (2) of the Rev- .
enue Code. A suit, for instance, raising a dispute that the plaintiff. had "
acquired Bhumiswami rights over any piece of land after the com-
mencement of the Revenue Code, may be directly brought agamst
the State Government in a civil Court.” .

Interpreting the conclusions drawn in para 26 of the judgment, this:Court

has held that suits claiming rights of Bhumiswami against State are maintain-
able. Learned counsel for the appellants placed reliance on the cases of
Ramsahai (supra) and Ramveer Singh (supra) and submitted that now it is
settled that suit claiming Bhumiswami nghts are maintainable and questlon of

faw deserves to be answered that suit is maintainable.-
6.

The question involved in this case is whether claiming right of Bhumiswami
against State amounts to claim of owhership, The word ownership’ Used
in Section 57 (1) of the Code includes.Bhumiswami rights. In"Sectioni 57
(1) aftet it is declared that all lands belang to the State Government and
are the properties of the State Government therefore, the ownership rights
have vested in the State, the proviso to the Code pravides. that rights
subsisting on the date of commencement of the Code shall not be affectec
save otherwise provided in the code. Thus the rights existing have con
verted into the rights conferred under this Code. Section 158 of the Cod
has conferred rights of ‘Bhumiswami* to the holders of lands mentioned it
sub-section (a) to (e) of Section 158 (1). Therefore, the words “any- righ
subsisting on the date of comming into force of this Code” shall includ:
Bhumiswami rights, therefore, op harmionious construction of Section 5

(2) of the Code word “any right” would includé Bhumiswami rights. Suk
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rule (2) of Sechon 57 prowdes fhat any dlspute arlsmg between the State
- Government and any person in respect.of any right under sub- section (1)
.* “ shall be decided by the Sub- Divisional Officer.

7. On plain reading of Section 57 (1) of the Code with provnso and Section
158 of the Code, it is clear that any rights would include rights in the tand,
. ‘other than ownership.

8. Fﬂghts of Bhumiswami are considered by Full Bench of this Coutt in the

+ i case of.Ram Gopal Vs. Chetu (1976 JLJ 278) The Full. Bench held in
‘para 14 as under: .

“It must be remembered that a Bhumiswaml‘has a title though he is

* nat the “Swami” of the “Bhumi" which he holds, in the sense of abso-

¢ lute 6wnership, because as declared in Section 57 of the Revenue
" Code, ownership of land vests in the State Government, yet, he is a
BhumnsWaml He is not a mere lessee, His rlghts are higher and
superior. They are akin to those of apropnetor in the sense that they

,.» are transferable and heritable, and he tannot be deprived of his pas-

»

, sesswm except by due.progéss of law and under statutory provi- °

,smns, and His rights cahnot.be curtained except by legisiation.”

. Fhus rights bf Bhumiswami thaugh he is not the owner of the land which
he halds, in the sense absolute owrership because as declared in Sec-

¢ tion 57 of the Code that ownership vests in the State, yet, he is a

. Bhumiswami, His rights are higher ‘and superior and akin to those of
-proprietor in the sense that they are transterable and heritable, He cannot

" be dishossessed except by pracéss of law under the statutory provisions,

9. ‘The bbservations made by learned Chawla,.J. in the judgment In the case
of State of M.P. Vs. Gyasi Ram (Suprd) are obiter dictum, The majorgty
view is recorded. in para 17 of the judgment, Para 17 of the judgment is
reproduced below -

"‘From lhe Scheme of the provision and its intendment, n is clear that
the dispute in réspect of ‘any right’ as against the State is batred by
~ - Section 57 (2} of the Gode, and a civil suit can only be instituted

+ -undet Section 57 {3) of the Code ta challenge the validity of the order,

»+ The provision-thus excludes the jurisdiction of the civil Courts and
even a case of declaration of rights of title relating to ownhership of the
land as against the State cannot b€ Instituted. Therefore, it cannot be
contended that the provision is enabling and toncurrent or altetnate”.

10. Full'Bench of this Court in the tase of Ram Gopal (supra) has clarified
that the rights of Bhumiswami, as held by the Full Bench the word ‘any
right”’in Section 57 (2) of the Code includes all the tights in the land other
tharn ownership rights. Aftér declaration in Section 57 (1) of the Code that
all lands belong to the State, therefore, the word *any right’ occwring in
Sectioh 57 (2) of the Code would mean rights other than Bhumiswami ,

- rights. When the legislature has presctibed procedure for institution ot{
suits after adju'dlcattgn of rights under Section 57 (2) of the Code, then

.
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'28. N.D.P;S. ACT, SECTION 50:- ‘

- ~ < o A -
- g y"\ l r| gk*‘f’t‘w 2
4

suit will be maintamable under é”éctlon 57 (3) of the Cade. Under Section
57 (3), suit can be filed within one year from the date, of adjudication of
rights under Section §7 (2) of the Code. .

in the light of the aforesald dlscussxons and as held by-Division Bench in
the case of State of M,P. Vs. Gyasl Ram (supra), the judgments delivered
in the cases of Ramsahal and Ramveer Singh (Supra) are per iricuriam.

12, Since the plamtlffs are claiming Bhumiswami rights against’ the State,
therefore, suit is not maintainable unless dispute is. adjudicated unger .
Section 57 (2) of the Code. In the present case, though an application
under Section 57 (2) of the Code was filed, but the application was with- -
drawn, Thus the suit as filed without adjudication under Sect;on 57 (2) of
the Code is not maintainable, -

18. Substantjal question. of law No. (i) is answered accordlngly ﬂ‘

Question of law No. (ii) does not arise in this case. If the plaintiffs had
acquired any rights over the land by compliance or non-compliance of
. Section 38 (2) of Madhya Bharat Zamindari Abolition Act, it can only be

examined jn an appllcatlon under Section §7 (2) of the Code, Since the
- suit itself not maintainable, this question of law does not arise in the
appeal,

156. In the result, the appeal fails and is dlsrmssed with costs throughout,
Counsel's fee as per schedulei 4

. a

11

.

a

2000 (T) M.P.H.T. 103 f
SHYAM SUNDER Vs. STATE OF M.P. !

The provisions of Section 50 are attracted not only to bodily search of an
accused but also to search of his luggage. Accused not knowing Hindi. A -
notice in Hindi was given to the accused, In addition to the giving of such
notice, evidence must be given that the contents of the notice were explained
to the accused. In the absence of such evidence, held there was no compli-
ance of Section 50. Accused was acquitted.

‘@
29. PREVENTION OF CORRUPTION ACT, SECTION 13 (1) (e):-
2000 (1) M.P.H.T. 97 5
PARAMANAND JHA Vs. STATE -

it is not an investigative trial. Notice by Investigating Officer, after,comple-

¥

‘tion of investigation and betore filing a challan, to the accused to explain his

known sources of income and how he has no disproportionate assets, is not
an ingredient of the offence under Section 13 (1) (e), just because of the use
of expression ‘cannot satisfactorily account’ therein. No ‘investigative trial’ by
the Investigating Officer is Contemploted in this provision AIR 1996 S.C.W. 15
and 1991 (3) S.C.C. 655 Relied on.

(71) ' ‘
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39, 'HINDU MARRIAGE ACT, SECTION 19.: JURISD!CTION OPPOHTU:-
NITY TO CROSS EXAMINE : L.P.NO. 359/97
1999 (2) VIDHI BHASVAR 258
LALIT GURUBAXANI Vs. SMT. USHA GURUBAXANI

Objection as to territorial jurisdiction not taken in trial court-or even in first
appellate Court. No prejudice: shown cannot be allowed to be taken in LPA for
_ the first time.

EVIDENCE ACT, SECTION 138’; OPPORTUNITYTO CROSS-EXAMINE;-

OpportUmty to produce evidence and to cross examine withesses of op-
ponent given, No complaint can be heard,

%,, Paragraph-10 of the judgment is reproduced -

» Coming-to the question whether the appellant had got sufficient opportu:
! nity or not, to produce his witnesses ot to-cross- examine the witnesses pro-
; duced by the wife, learned Single Jutige has examined the matter in detail
and we also find that first exparte decree which was passed was set aside by
3 the trial Court and the husband-appellant was.given oppartunity to further
examihe the witnesses or cross examine the witnesses produced on behalf of
tﬁe wife, but he did not avail of that opportunity also and for oné reason or the
. other tned to seek adjournments to delay the agony of the wife. We are there-
. fore satisfied that the husband had been afforded adequate oppottunity fo
contest the case but he did not avail of the same Tor which he has to blame
. himself.'Learned counsel for the appellant-husband also submitted that in
fact, as per allegatcons of the wife, the hUSband Has already entered into
‘ Second marriage and the present mamage is completely broken,’ therefore,
o purpose would be served in restoring the conjugal rights. Our attention
was lnv(ted to the decisjon of this Court in the case of Baburao v. Sushila Bal
[1963 JLJ 446-AIR 1964 MP 73]wherein their Lordships have considered the
_scope of section 9. It is observed that it is the discretion of the Court whether to

* grant of fot fo grant a decree for restitution of conjugal rights,

Learned counsel for the appellant-Husband submitfed that the matriage

has frretneVably broken down and as per allegations of the wife that the sec-

. ond mafriage has been contracied by the appellant-husband, therefore, no

useful purpose would be served in affirming the decree of restitution of conju-

'gal rights. it is true that it is a-discretion of the Court whether to grant a decree

- of restitution of conjugal rights’or not, but in the present case, we need not to

go into this question and we are satistied that the act of the appellant- hus-

band was reprehensible ahd he himself is responsible for the problem cre-

ated by him and he cannot be permitted to be given benstit of his own wrong.

Itis he who deserted his wife, therefore, the wife has a right to seek redress of

her grievance. We are not going to exercise our discretion in favour of the

husband looking to his conduet, Consequently, we overrule this submission
also.

NOTE:-*Please refer Section 21 and 21-A of the GPC which are. repro-
duced here:-

> -
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“SECTION 21, OBJECTIONS To JURISD!CTION - '

(1) No.objection as to the place of suing shall be allowed by any appellate or
.revisional Court unless such objection was taken in the ‘Court of first in
stance at earliest possible opportunity and in all cases where issues are |
settled, at or before such séttlement, and unless thére has beer a conse-
quent failure of justice, i "y ’

(2) No objection as to the competence of a Court with reference to the pecu-
niary limits of its jurisdiction.shall be allowed by any Appellate or .
Revisional Court unless such objection was taken in the Court of first .

. instance ‘at the earliest possible opportunity, and, in.all cases where
issues are settled, at or before such settlement, and unless there has.
©  been a consequent failure of justice.

(3) No objection as to the competence of the executing Court w1th reference
to the local limits of its jurisdiction shall be allawed by any Appellate or

» 7 Revisional Court unless such objection was taken in the executing-Court
at the earliest possible opportumty, and unless there has been cange-
< quent failure of justlce -

SECTION 21A:- Bar on suit to set-aside decree on objection as to place of
suing : No suit shall lie chaIlengmg the validify of a decree passed m"a former
suif between the'same parfies or beiween the parties under whom they or any
of them claim, Imgatlng under the 'same title, on any ground based on an
objection as to the place of suing. - .

EXPLANATION:- The expression “fermer suit” means a suit which has-been’
decided prior to the decision in the suit in which the validity of the decree is
questioned, whether or pot the previously decided suit was institiited prior to
the suit in which the validity of such decree is questioned.” . -

NQTE:- Judicial Officers are requésted to go through Sections 33 & 138 of
the Evidence-Act and also 1995 M.P.L.J. 83, Nandram Vs, State, A separate
article in this sublect may appear in near future

;
® o4

31. CIVIL COURTS ACT (M. P),,SEGTION 21 (4) : WORK DURING

VACATION:- |

1999 (2) VIBHA 279 ' ) :
SAPNA SANGEETA DISTRIBUTORS INDORE (M/s.) Vs. Ms eIy
CABLES

,Hearing Civil case during vacation. It i§ a rule of practice hardened intc
rule of law. Hearing during vacation judging as to whether miatter is-urgent o1
not, judge has to adopt third party’s dispassionate and objective approach
Petitioner likely to suffer huge loss if interference is made inhis rigtit of exhibi
tor of film. In such case he should not be asked to come after vacation. Possi
,bthty of eclipse of fundamental and legal right of citizen. The Court has
make it avaitable even in civil matter during the vacation. The Cotrts are fo
the.purpose of protecting fundamental and legal rights of every citizen. Refus

»
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~ing to protect such grievance during vacanon is causmg injury or possible
-ipjury to him. e ¢

The Judgment is bemg of general Jmportance the ]udgment is bemg re-

produced here:-

o
1,
.

3.

Both these two persons appearing for respondents No. 2 and 3 submitted
that the y do not have any cause to show go far.as the. admission of this
. petition is concerned. There fore, this petiﬁon stands admitted and for the

‘'reasons stated hereunder this petition is being decided today fmaliy, asa
: shortquest:on arises for determination which would be conveymg guide-

lines to the subordinate Courts as to what should be the approach whife
dealing with urgent matters which have been filed during vacation for
seeking urgent orders to meef out urgent needs.

This question is dealing with exhibition of film ‘Beewi No, 1’ which was to
be ‘exhibited in Sapna- Sangeeta Talkies owned by the petitioner who
was entitled to exhibit it under an agreement and necessary cettification
from the Central Board of Film Cerification of Govt. of India, The learned
District. Judge, Indore, while dealing with an urgent hearmg application
praying the District Court to exercise Civil Jurisdiction in summer vaca-
tion held that the said, suit and application for injunction was not deserv-
ing to be urgently heard in vacation. The District Judge, Indore directed

-Shri’Dalal, the counsel for the petitioner, to file the, suit and applicahon
after the summer vacation, .

Section 21 of M.P. Civil Courts Act, 1958 (hereinafter referréd to as 'the
Act for convenience) makes a provision by its sub-section (4) by provid-
ing that the District Judge may provide such, arrangements as he may
deem fit for disposal of urgent civil matters’duting vacation. lt is a Rule of
Practise hardened into a Rule of Law and legal precedent that all the

‘matters which have been filed during the vacation should be decided

before the vacation ends. Of coutse, a discretion has been. given to the
District Judge to make necessary arrangement for disposal of such urgent
civil works: A reasonable approach has to be taken for the purpose of
judging as to whether d particular matter is urgent or otherwise and for
that purpose the concerned Judge has to adopt third party dispassionate
and objective approach. In the present case exhibition of ‘Beewi No. 1™
was either fetching -a significant proﬂt oy if not permltted to exhibit, was
likely to cause significant loss to the petitioner who is in possession of
prima facie right of exhibiting it in his Talkies, nemely “Sapna-Sangeeta
and in the whole Cine Circuit of G.P. Wheh the petitioner filed a sujt for the
purpose of seeking an injunctiofi against all the concerned persons pro-
hibiting them to exhibit the said Film in any manner publicly, it was the
duty of the learned Judge to ke&p it in miind as tg what was the possibility
of profit or loss which Was likely to be caused to the petitioner on-account
of unwarranted; unauthorised interference in his right of exhibition of that
film, in cine circuit of C.P. Every interference in such nght was likely to
cause hude loss to the-petitiorier The(efore, it was not proper on the part

72 B
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. of'the District Ju&ge Tridbre trask ths petitioner to fils the-said suit after
the vacation and to press his application for injunction, as interim relief,
after vacation.

4. . There may be sonie reasons which may not permit a Subordmate Courtta
hear the matter during vacation, but he should mention it in his order, e.g,
those grounds can be indicated like coming to a conclusion that (1) there
is no urgency, (2) no possibility of huge losses. (3) non-availability of time
to dispose of such urgent matters which has been filed during the vaca-
tion: While coming to a conclusioh whether a pamcular matter is urgent or
otherwise, some reasgns have to be indicated and for that purppse there
»has to be a prima facie valuation or assessment of the loss to be occa-
sioned to such petitioner ar plaintlff who has been asked to come back to
the Court after the vacation is pver, When there is possibility of eclipse to
the fundamental right of Citizén or legal right of a Citizen, the Court has ta
make tself available for the purpose of dealing with suc,h urgent prayers
made by litigants in evén civil matters. After all, the Courts are meant fos
administration of justice and a person wha comes to the Court for seeking
urgent relief for redressing his possible injury in legal rights, has not to be
turned down by asking him to come after the vacation, If it was so, wha
was the necessity of providing sub-section {4} 10 S. 21 of the Act? Court=
are for the purpose of protecting the fundamental and legal rights of evary
Citizen and returning such persons by asking him to.come {o. the Cour
after vacation would be according to me, causing injury or passible injury
to him, It is hereby made cleat that by this order this Court is not biaming
the District Judge, Indore. This Court found it necessary to give some
guidelines for the purpose avoiding possibility of such rejections. whict
is necessary in the interest of justice and for the purpose of maintaining
clean, continuous and benevolent stream of administration, of justice.

5. Thus, this petition is hereby allowed. The District Judge indore is hereby
directed to accept the plaint as well as injunction application and to de
cide it on merit in accordance with law before the vacation gets over.

NOTE : Please go through 7981 () M.P.W.N. 187 Nagarpalika Maheshwa.
Vs. Dwarka Das by Hon'ble Justice Shri Hargovind Mishra, The Text is Aas
under :

By order dated 16-5-1981 the District Judge has refused to consider the
application on the ground that the Court cannot exercise ]urisdfction to hea
Civil work during vactions and has ordered that the papers be kept.in office
be palced before the Court for hearing on the opening day after vacation, i.e
on 15-6-1981. It is against this order that the petitioners have prefetred revi
sions along with the aforesaid applications, coupled with an application fo
urgent hearing of the matter during summer vacation. .

Held : 1t appears that sub-section (3) of S. 21 of the Act has been enactec
to“act as a safety valve to meet the situations of such character, otherwist
there will be no ogcasion for doing a judicial act on a holiday. i the construc

i

- (75)

W

- - P . - A [ S .



tion put by the learned District Judge on the provisions of S. 21 (3) Actwereto

be accepted as correct and it be regarded that-its object is merely to save
orders passed by Civil Courts in ignorance of a holiday havmg been-declared
and which takes time to reach the Courts, then the provision will be rendered
nugatory. Sub-section (3) of S. 21 of the Act is an under:

“S, 21 (3) -A judicial act done by a Coutt on a day specified in a list
published under sub-section (2) shall not be invalid by reason only of its
having been done on that day” ~

‘We tannot read into sub-section (3) the further: requirement that the valid-
ity of a Judlclal act done.by a Court on a holiday will not be effected if it has
been done-in ingnorance of the fact that the day on which the &ct is "done is
duly declared holiday. Section 21 (3) ia a.protective provision, However the
powder to do a judicial act and performance of judicial functions is implicit in
it. The o;bect of the provison appears to be to confer on the courts inter-alia
powet to perform judicidl functions on a day specified In the list published
under sub-section (2) of S. 21 of the Act il case of emergency on an dppropti-
ate case for exercise of power fo grant intetim relief having been made out, it
is obligatory on the Coutts to give the same. Closirg for summer vaction does
not bfing. about cessation of Jurlsdlctxon of Court to admihister justice. The
connotation of the term vacation is given in Webster Universal Dictionary {Full
colour:illustrated Unabrldged international Edition at page 1646) inter“alia as
under - .

“p flxéd stated, interval in a year during which the ordinary busmess
work, study and etc. is suspended used exp. of Courts of law and of a Univer-
sity penod when the Courts are Up or not sitting.” .

The meaning of the term ‘holiday’ is given at page 641 of the said Diction-
ary inger-alia thus ©

“Day on which work is wholly-or partially suspended day of recreation
and amusement; to-have a holiday every Saturday, on one's birthday, etc,”

Courts are not to dct upon the principle that every procedure is to be

taken as probibited unless it is expressly provided for by the Code, but or{
the converse principle that every procedure is to be understood as per-
missible 1ill it is shown to be prohibited by the law, Sée Narsinghdas Vs,
Mangal Dubey 5 All. 163'(FB) at page 172.

The matter. of hearing civil matter on a holiday is essentially a matter
within the domain of procedure. In the abserice of any prohibitian in that
behalf, the learned District Judge has jurisdiction to admirister justice even
during summer, vacation. This power does hot appear to be exercisable ex-
cept on emergency being made out. AIR 1977 SC 1348 (1871) 16 Satherland
WH 230 and Webstter Un/versal Dictionary, 1645 and 641 religd on, Revi-
sjon alléwed .

[ ]
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.33, MOTOR VEHICLES ACT, 1988, SECTION 149:- .
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32. EVIDENCE-ACT, SECTION 3, AND CRIMINALTRIAL APPBECIATION
. OFEVIDENCE:-
1999 (2) VIBHA 282 .
RAMLAL Vs, STATE .
Murder case resting on circumstantial evidence. Conclusmn should be
funy established. Consistent with guilt of accused should be conglusive. Other
hypothesis should be excluded. Only accused should be proved to have com~
mitted the crime. . . A
® .

z

1

)
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1999 (2) VIBHA 289

NEW INDJA ASSURANCE CO. LTD, Vs. SMT PRABHA DEVI VEHMA

Insurer issuing policy in the neme of one partner in whose name vehicl
was not registered, Name of firm also written in the policy. insurer issued thy
pohcy in the name of firm conciously, cannot avoid liability on this count.

MOTOR VEHICLES ACT, 1988, SECTIONS 170 AND 173:- ! v

.., Permission to defend claim case on gll possible defences should b
pbfained by insurer from Claims Tribupal. Such a plea capnot be raised i

appeal. .

Permission to defend on aljl avatlable defences can be granted only ¢
conditions precedent.of S. 170. Insurer joined in claim petmon Permission *
contest also granted to insurer. No appeal by insurer is maintainable. Al
1998 Supp. SC 2988 followed, . P

Paragraph 11 of.the judgment is reproduced: * T

The last plank of submission of Mr: Ruprah is that the award granted’
the Tribunal is excessive, and therefore, the Insurance Company should |
granted permission under section 170 of the Act to contest the same by raisi
all the defences, The aforesaid submnss:on though jooks attractive on the fi
flush, it has no substance. The Insurance Company was very much aware tt
the.owner and driver of the vehicle remained ex parte before the Tribunal
could have sought written permission from the Tribunal to raise alf t
defences which were opened to be raised by the owner and the driver. Int
context, we may profitably refer to section 170 of the Act which reads as und

“170 Impleading insurer in certain cases - Where in the course

inquiry, the Claims Tribunal is satisfied that- ¢

(a) there is collusion between the person making the claim and the E
son against whom the. claim is made; or :

(b) the person against whorn the claim is made has failed to contest
claim,
it may, for reasons to be recorded in writing direct that the‘ insurer.
may be liable in respect of such claim, shall be impleaded as part

* the proceeding and the insurer so impleaded shall thereuporni h<

1
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without prejudlce to the provisions contained in sub-section (2) of
section 149, the right to contest the claim on all or any of the grounds
that are available to the person against whom the claim has been
made”. . -

* The aforesaid section came to be interpreted by the Apex Coutt in the
case of Shankarayya v. United India Insurance Co. Ltd, [AIR 1998 Supp. SC
2968]. We' may -usefully reproduce a relevant passage from the aforesaid
judgment.

“4. It clearly shows that the Insurance Company when impleaded as party
by- the Court can be permitted to confest the proceedings on merits only if the
c¢onditions ‘precedent mentioned in the section are found to be &atisfied and
for that purpose the Insurance Company has to obtain order in writing from the
Tribunal which should be reasoned order by the Tribuhal. Unless that proce-
dure is followed the Insurahce Company cannot have a wider defence on
merits than what is available foit by way of statutory defence. It is true, that the
claimants themseives had joined respondent No 1- Insurarice Company in
the claim petition. That was dond with a view o thrust the statutory liability on
the Insurance Company on acgount.of the contract in insurance, That was an
order of Court itself permlttmd the Insurance Company which was impleaded
to avail of a larger defence on merits on being satisfied on the aforesaid two
conditions mentioned in section 170. Consequently, it must be held that on the
facts of the present casg, respondent No, 1 Insurance Company Wwas riot enti-
Hled to file an appeal on metits of the claim which was awarded by the Tribu—
nal”

NOTE Please referto Star Fnrmament on M.V, Act, 1998 Sectlon 149 (2)
Permnssuon to defence an Insurance Company, M.A. No. 1993/1999, National
Insurahce” Company Vs, Mehttar Ram decided on 8-11-1999.

. [y
34, C.P.C., ORDER 41 RULE 27:-* T ot
1999 (1) M.P.W,N. 212
FOOD CORPORATION OF INDIA Vs. SANTOSH KUMAR SAXENA

Full opportunity to file documents given by Trial Court. No affidavit ﬂled,
Additional doouments rightly refused in appeal,

35. C. PC 0. 33 R, 3:- COMPROMISE DECREE:- :
. 1999 (1) MPWN 211 :
ASHOK KUMAR RAJPUT Vs. RAM KUMAR

" No pre-condition of returning decretal articles can be imposed, Such con-

ditiorr shiquld be made part of the decree it self,
. L)
36. C:P.C.0.8 R.6-A:-
1998 (2) VIBHA 89 >
- RAM PYARI VERMA Vs, DARSHANLAL

»
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Evnctlon of the tenant may be SOught by ﬂlmg counter claim. Provusnons
under 0. 41 R. 27 are not arbitrary. They are judicial and circumscribed by
limitations specified therein, Appellate Court able to pronounce judgment on

available meterial. No additional evidence can be entertained.

i T [ ] K -
37,- C.R.C. 0. 41 R, 11 AND 22 AND S, 100:-

1999 (1) MPWN 207
SURJA DEVI Vs, SMT, SHIV DEVI

Second appeal dismissed in-limine. Opportumty to file cross-objections
not available. Cross-objections tight to file is a contingent right of filing the
appeal Cross-objections can be pressed only when Court assumes jurisdic-
tion to decide appeal. Suit of plaintiff dismissed entirely. Defendant cannot file
an appeal against finding. If appeal is filed by plaintiff, defendant can file

va

* cross- objections.

o
38. C.P.C. 0. 41 R. 22 : AND COURT FEE : -
1999 (2) VIBHA 120 .
STATE Vs. BADRI PRASAD :
CQurt~fees Act and Cross-objectlons‘ 0. 41 R, 22 CfOSS-ObjeCfIOD to en:
hance amount of compensatlon cannot be entertained without.payment o
court fees . ..

x

L] R
39. CR.P.C, SECTION 313 : CRIMINAL TRIAL .
1999 (1) MPWN 208 ‘
PARAMJEET SINGH Vs, UNION OF INDIA
Defence not revealed in cross-examination of prosecution wftnesses na
in statement of accused. Cannot be put in arguments,
NOTE:- Please also see 1980 C.Cr, J. Pt. Il 1 Motialal Vs. State, 1979 C
L.J. 584 (SC), 1971 JLJ 889 (4), 1966 Cr.L.J. 841, 1989 Cr. L.J. 1227.
® ) .
40. CR.P.C., SECTION 154; DELAY :
1999 (2) VIDHI BHASVAR 77
RADHELAL Vs. STATE OF M.P.
The delay in F.I.R. duly explained by the prosecution cannot be doubtec
[ .
41. CR.P.C,, SECTIONS 157/164, AND 438:-
1999 (2) VIBHA 60
KAILASH SONKAR Vs. STATE OF M.P.

, Accused pitted with well orchestrated conspiracy in serious offence. Prt
arrest bail order before interrogation would greatly harm investigation. Statt
ment recorded under may be examined at bail stage. Fact that witnesseés a
co-accused need not be examined.

-

%
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Material already collected disclosing’an accusing finger'. No anticipatory
bail as stich be granted to such an accused. Custodial interrogation. More
elecjation orienfed-than questioning a suspect having_favourable order of
anticipatory bail. .

® ~
42‘ CR.P.C., SECTIONS 227 AND 228 FRAMING OF CHARGE:-
* 1999 (2) VIBHA 105
K.P.AGNIHOTRI.Vs. STATE OF M.P.

, Stage of framing 6f charge. Objections as ta non- existing prima facie case

‘and delay in prosecution can be raised. The ingredients of Penal provisions

not Specified. No charge can be framed, Quashing of chargesheet at initial

stage not called for under inherent powers without prima facie case against

the accused is made out. Power-should be exercised sparingly and with cau-

tion. Quashment of chargesheet on the ground of delay. Each and every delay

.does. not necessarily prejudice the aécused. Gircumstances including hature
of offence and systemuc delays etc. are to be considered,

3 . *
43, CR.P.C., SECTION 482 : CHARGE : &.1.P.C. SECTION 420
1999 (2) VIBHA 36
. JA MSHED GUZDER Vs. STATE OF M.P. ‘ ’

Chances of conviction very bleak. Prosecution cannot be aIIQWed to be
continued. quashment of criminal case at its initial stage permissible, Dishon-
est or fradulent intention at the time of Parting with money not established
Prima facie no inducement.alleged’no criminal case can be allowed to Pro-
ceed. - .

0 * + v i .
44. CONSUMER PROTECTION ACT, SECTION 21:-
1998 (2) CPR 50 (NC) - ‘
NEW INDIA INSURANCE CO, Vs. M/s VIMAL . '

Comiplainant took insurarce pelicy for his shop. Fire broke out in the
insured premises destroying insured goods: Complainant infarmed the Insur-
ance Company, which appointed surveyor for assessing the loss, Surveyor
assessed the loss at Rs. 1,62,275/- Insured goods were hypothecated with
the State Bank of India, The Insurance Company pald the above amount to the
S.B.I, whith gave receipt to the insurance Gompany for full.and final state-
ment of the claim. Held, if Bank gives.receipt to the Insurance Company for full
and fma’l settlement of the claim, it cannot stop complainant from lodging
complaint with the Forumi and also does not amount to repudiation of balance

" amount of claim.

<

45. COURT FEES ACT, SECTION 8, SCH. | ART. 1A AND SCH Il ART. s
1999 (2) VIBHA 120,
STATE OF M.P. Vs. BADRI PRASAD

’ (80)
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o Appea) for enhancement ot for* reducmg amqunt of compensatlon. Ad

. 47. ELECTRICITY ACT, SECTIONS 39 AND 50 : &I.Pc S.379:- A

;a,—, .

valorem court-fees on difference of amount has to be paid under S. 8 Sch 1 Art.
1A. Provision of Sch. Il Art. 11 for Paying fixed court-fees not attracted ’
[Please see Tit bit No, 49 1999(2) V.B. 120} )
[ ] s '
46. DRUGS AND COSMETICS RULES, R. 66 (2) : APPEAL UNDER:-
1999 (2) VIBHA 102 ‘
ASHOK KUMAR Vs. STATE.OF M.P:

Appellate court should consider all points raised in memo of appeal it
should pass a speakmg order after applicat:on of mind. .

® e

i

1999 (2) VIBHA 14 ot
STATE OF M.P. Vs. BABU SINGH - '

Unauthorised artifical means proved. Electricity current in cut-out and
starter proved. Theft of elecmclty energy may be presumed. Assistant Engl-
neer of Electricity Board is a person aggrieved. He can lpdge the complamt
wthout any sanction under.

~ NOTE:- Please see ‘JOT! JOURNAL October, 1996 issue at page 18.
LY . ’ . .t
48. EVIDENCE ACT, SECTION 8 : MOTIVE;- , '
1999 (1) MPWN 231
AJAD SINGH Vs. STATE OF M.P. :

Motive is not an mgredient for crime. It is generally hidden in. mlnd of'
criminal. Absence of motive cannot disprove crime.

NOTE:- Please see ‘JOTI JOURNAL December, 1999 issue at page 560
note above Tit bit No. 46 R

-
D

.* .

49, HINDU MARRIAGE ACT, SECTION 27:- ‘ : e
1999 (1) MPWN 216 ) .
KARAN Vs. SMT. MAMTABAI . '

Section 27 of H,M. Act provides shanng of only property which spouses
received individually or collectively as presents which had’come to be as a
way of life in their joint use in thelr day-to-day living.

® ’ -

50. LAND ACQUISITION ACT, SECTIONS 23 AND 54 : COMPENSAT]ON:-
1999 (2) VIDHI BHASVAR 120
STATE OF M.P.Vs. BADRI PRASAD

Compensatton determined as per land sold in the area tetching of smgle
and double crop also taken into account, Determination based on well settled
principles not liable to be inferred with. Appeal for enhancement or for reduc-

' (81)
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ing compensahon amount, Ad vo]orem court- fees on difference of amount has
to be patd

[Please see Tit bit No. 44 1999 (2) V.B. 120] !
2 . ‘
51. LP.C., SECTION 376:-
71998 (2) VIBHA 77 ‘
RADHELAL Vs. STATE OF M.P.

Accused making her close relation subject to his lust. 5 years Rl is on
lesser side.'Corroboration bf prosecuttix’s evidence not a rule of law'if her
evidence inspires confidence. No material contradiction. Minbr contradictions
cannot falsify prosecution case. Offence proved by prosecutrix and other wit-
nesses. Obnvnctlon cannot be said to be based nierely on presence of semen
and blood ‘on the clothes ot prosecutrix. Rape incident narrated to husband
and other relations. _Case lodged. Prosecutrix canhot be said to be a gonsent-
ing party. Injury on ‘person of prosecutrix not necessary in every case.
‘Prosecutrix a married lady. Incident-took place in house, Absence of injury is
immateria),

®

53, 1.P.C, SECTION 409 : & PREVENTION OF CORRUPTION ACT, Ss. 5 (2)
b3 (c),.
1999’ (1) MPWN 230 (SC) - .
~ R.N. LYNGDOH Vs. STATE (DELHI)

* Offence under. Sentence of imprisonment. Accused an old aged person.
Health also not sound. In such case less than mlnlum sentence can be im-
posed, Undgergone sentence is proper.

! [
53. succesé:on ACT, SECTION 83 {c) : WiLL:-' . ‘
1099 (2) VIBHA 117
NARBADA PRASAD Vs. HARNARAYAN

No attestation will not proved according to law, Claim put through Will, No
alternative claim on succession ¢laimed, Such claim cannot be granted,
L2
54. “TERRORIST AND DISRUPTIVE ACTIVITIES (PREVENTION) ACT, S.5
& ARMS ACT, SECTION 25:- '
1999 (3) CRIMES 53 (SC) '
- KAKA SINGH Vs. STATE OF PUNJAB

‘Appeljant found with uniicenced Gun and Catridges, Believing the pros-
ecution witnes$ the Designated Court convicted-appellant under S. 5 of TADA
and S, 25 of Arms Act, 1959, In appeal to Supreme Court held appellant
proved of‘having in his possessién an unficenced gun and live cartridges in
notified Area and was rightly convicted under the above mentioned provi-
sions,

(82) -
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55. WORKMEN' ‘COMPENSATION ACT 192§3 SECTIONS 3 AND 4‘
1998 (1) MPWN 227
CHHOTE KHAN Vs, RAJESH KUMAR

Driver having no valid licence dying in acgident while dnvmg Neither
insured nor insurer is llable to pay compensation .

. v U )

56. MOTOR VEHICLES ACT, 1988, SECTION 129 : WEARING OF HELMET;-
1999 (2) T.A.C. 180 (P&H, HC) -
NAVINDER JEET, ADVOCATE Vs, CHANDIGARH ADMINISTRATION'

Petitlon for queshing direction by which Court had directed that all per-
sons while driving two~wheelers  or sitting on the pillion- seat shall wear hei-
met, Operation of the said order Stayed by the Supreme Court whether the
Order of Supremé Court would come in the way of submitting challan»agamst
the pillion rider without safety helment. It was held that no interim order of
Supreme Court daes not come of rescue of the petitioner. g

57. MOTOR VEHICLES ACT, 1988, SECT(ON 140 AWARD OF INTERIM
COMPENSATION:-
1999 (2) T.A.C. 96 (GUd, HC) P
NEW INDIA ASSURANCE CO. LTD, Vs. SANJAY VAJUBHAI

Award of Interim Compensation. Pracedure and powers of Claims Tribu-
nal. Ambit and scope of Section 140, Dispute as o Involvement ot offendirig
vehicle. Obligation on the part of Tribunal to suo motu copsider the grant of
interim compensation even where claimant does not move application. Power
of Tribunal to pass order for reimbursement of the amount against owner of the
vehicle insured where insurer is not liable fo pay compensatton Whether
Tnbunal was justified in awarding mtenm compensation. Yes. Award of Tribu-
nal upheld. ) ;o

58.° MOTOR VEHICLES ACT, SECTION 140 : INTERIM AWARD GRANT OF:-
1999 (2) T.A.C. 112 (M.P. HC) (INDORE BENCH)
- THUKA RAM Vs. SOHAN LI

Conflict between date ‘of accident and date of F.L.R, F1,R, lodged after
about 3-1/2 months from the date of accident, Claims Tribunal refused to award
interim relief. Whether claimants are entitled to intérim relief, Held, Yes. Order
of Tribunal refusing to grant interim relief set aside. insurance Comparny di-
rected to pay Rs. 25.000/~ as intetim relief

z-lL

N

59. MOTORVEHICLES ACT, 1988, SECTION 140, 147 (%) (b) (3) AND 149 :--

NO FAULT-LIABILITY;-
1999 (2) T.A.C. 185 (RAJ. HC) JODHPUR BENCH)
NATIONAL INSURANCE CO. LTD. Vs, HEERA »

Liability of Insurance Company Goods vehicle. Gratuitous passengers,

{83)
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Accident occurred by over- turning of the msured tractor- trol[ey w:th the result :

some of persons died and some others injured whether claimants are entitled
to claim compensation based on principle of “no fault liability™ and Insurer is
liable to pay Yo heirs and legal tepresentatives of deceased persons without
fultilling condition precedent contemplated under Section 149 of the Act. Held,
yes. lf.insurer suceeds to establish any such defence available to it, 6wner is
to be held.liable to reimburse the amount paid by Insurer under-Section 140 of
the Act.

MOTOR VEHICLES ACT, SECTIONS 140 AND 173 : APPEAL SCOPE OF:-

’Appeal against interim award of Tribuhal. Maintainability of. Whether
interim compensation awarded by Tribunal i$ also an award and an appeal is
maintainable under Section 173 of the Act. Yes. Award includes ordet of com-

"pensation passed under Section 140 withiri the fold of ‘award’ used under

»

Section 173 of the. Act. Appeal against interim award is maintainable and
revnsnon is not,tenable. - .
-~ @
60. MOTOR VEHIGLES ACT, 1988, SECTIONS '147 AND 166 :
COMPENSATION?
1999 (2) T.A.C. 59 (P & H, HC)
"UNITED INDIA INSURANCE. CO. LTD. Vs, NEENA TANDON

Compensation. Liability of Insuranice Company, Driving licence, Insur-
ance Company examined only "District Transport Officer who deposed that

[}

* ficence issued to the driver was only for driving scooter and also atmitted

~

about-maintenance of separaté register for addition of medium or heavy vehi-
cles on Ilcence. Said register not produced. No notice issued either to the,

-owner or driver to produce driving Jicence. Whether Insurance Company is

liable to.pay compensation. Held, Yes. Insurance Company failed to prove
breach of terms of policy. Fmdmg of Tribunal upheld.

o \

61. MOTOR VEHICLES ACT, 1988, SECTION 147 (1) (b) (i) : LIABILITY OF
. INSURANCE COMPANY:: -

1999 (2) T.A:C. 1 (RAJ. HC) (JAIPUR BENGH)

- NATIONAL INSURANCE CO. LTD. LTD. Vs. NIRMALA BAl

Gratuitous Passenger travelling in car, Car insured under “Act only poficy®.
Plea that accident was due to vis major, Tribunal awarded compensation and
fastened liability of payment on Insurance Gompany. Gontention that deceased
was a gratuitous passenger and canhot be ‘said to be a third party. Whether
instirance.Company is absolved from the liability in respect of the person
carried in or upon the vehicle when the pohcy of msurance !s an “Aoct only
policy”. No. Fmdmg of Tribunal upheld..

., e
62. MOTOR VEHIGLES, ACT, 1988, SECTION 149;- .
1999 {2) VIDHI BHASVAR 3
BROTHERS TRANSPORT SERVICE (M/s) Vs. DR, SHAFI-U2-ZAMA

t

-
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- Policy'covering Ilablllty of one acc:dent, Liability of,each victim,is covered.

i . k) .- EY
s 63. MOTOR VEHICLES ACT, 1983, SECTION 149 (2) LIABILITY OF
. INSURER:- ‘ .
* 1999 (2) T.A.C. 56(MP HC) ’ T
Y ' ASHOK KUMAR AGRAWAL Vs. OM PRAKASH F

. Llablllty of Insurer. Insurance Policy. Plea of breach of conditions of poligy.
Tnbunal absolved the Insurer from its hablhty on the ground that .offending
jeep in which injured was, travelling on payment of hire was peing plied as taxi
and not as private car, Whether Insurer is liable for payment of compensation.
Held, no. Tribunal is nght in abso|v1ng Insurer from its liability. ’ :
\ ®

64; M.P. ACCOMODATION CONTROL ACT SEGTIONS 2 (a), 12 (1) {e)

. AND 12 (f) :- ACCOMMODATION : MEANING AND PURPOSE OF :-

~ 1999 (2) JLJ 260

PREM NARAYAN Vs, HAKIMUDDIN SAIFI -

! The Court cannot burden the landlord with additional conditions of dns-
tlasing particulars of residential accommodation in his possession and prov-
ing that it is hot reasonable suitable for non-residential purposes. Non suiting
him on such ground will mean non suiting him on extraneous grounds,

Paragraphs from 12.to 16 of the judgment are reproduced:- .
12. Now the ingredients of clause (f) with which we are concerned herg, are:

(1) the accommodatian from which the tenant is sought to be evicted has
“been let out for nor-residential purposes; .

(2) the landlord is the owner thereof and requires that accommodation
t bonafide for the purpose of continuing or starting (i) his bussiness ot
(ii) business of any of his major sons or unmarried daughters; or

(3) the landlord requires the accommodation fof any person for.whose
benefit the accommodation is held by him; and

(4) the landord or such person has no other reasonébfy suitable non-
2 residential accommodation of .his own in his 6ccupation ip the cityi
town concetned.

18. Admittedly, here requirements (1) and (2) are safistied (2 and 3 are alter-

native) in regard to (4) what is necessary for the appellant is to satlsfy the

& Court/Rent Controller that he or such person for whom eviction is sought,
shas no other reasonably sujtable non-residential accommddation of his

~own in his occupation in the city or town concerned. On this aspect the

learmned Distt. Judge carrectly recorded the finding in favour of the appel

“7&& lant. Jt follows that the landlord seeking eviction of a‘tenant from nop
- . residential accommodation on the ground that he required the same fo
the purpose of continuing or starting his business or that any of his majo

sons or unmarried daughters, has o prove that he has no other réason

%
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* ably. suntable non- resndenhal accommodaﬂon of hls own in hus occupa‘

tion in the city or.town. it is no part of the obligation of the landlord seeking
eviction of a tenant under Clauses {f) of Section 12 (1) of the Act to ever in

his plalnt/petltlon the facts that he is in occupanon of resndenflal accom-
modation and that'it is hot suitable for non- residential” pufposes, These
tacts -are not the requirement of clauses (f) and are |rreleVant to make out

" a case under that clause. To read such a requirement i in the said clause (f)

* - would amount to domg vnolence to Ianguage of the clause nay reWntmg
" the clause which is far bayond the principle of iron out the creases and is

' ciearly impermissible.

-

L4, ltis futile to contend that accommodation | is.a neutral word takmg in its fold

¢+ both residential as well as non-res:dential purposes, the landlord ‘ought
to d:sclose the residential accommodation in his possession and show
i that itis not reasonably suitable for non- residential purposes when he s
- séeking eviction of the tenant from accommodation let for non-residential
purposes. The Court cannot burden the landiord with additional condi-
tions of d|sclosmg particulars of residential accommodation in his pos-
session and proving that it is not reasonably suitable for non residential
»; 1purposes, Nof suiting him on such grounds will mean non- suitiig him.on
- extraneous grounds. It follows that the ‘appellant has fulfilled the.fourth

* requirement of clause () alsa, N . »

v

15,.It is, however, contended that there is fio provision in the Act which pro-

L’,, hgblfs use of the residential accommodation let for non residential pur-

_ “poses. therefors, it is the duty of the Iandlord to show if he has in‘posses-
" 'slon residential accommodation; even when he is seeking eviction of
tenant for non-residential ascommodation. Neither on princigle hor on
-authotity can such a contention be countenanced, We havé no hesitation
. In rejecting the same. “ -

16. From-the above discussiop, it fO"OWS that, the. appeliant.has satisfied alf
the requirements of clause (f) of-Section 12 (1) of the Act. The impugned
Jjudgments and decrees of the. High Court of this aspect are, therefore,
erroneous and are liable to be set aside,

. - ®
65: CRIMINAL TRIAL :-
1999 (2) JLJ 310 .
" STATE Vs. HANIF KHAN ' T

RELATED WITNESS:- . .

Eye witnésses were related to the deceased. There was a long bitter
enemity'between the complainant and the accused. Theit evidence tahnot be
brushed aside together "They will not allow the real culprit to escape and
falsely implicate innocence, What is reqUIred is careful, continuous and closed
appreciation when patties are at enentical terms., Such Witnesses try to impli-
sate many members.of the opposite group. ‘

CONTRADICT!ONS APPRECIATION OF : Minor contradictions in the

'{86) -
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state ment of eye wntnesseslare natural WhOSB statement cannot be discarded.

Evidence of {material witnesses) also corrboratmg and medical evndence can

safely be believed. ! }
NOTE : Bracketed portions inserted.

PRESENCE OF LADIES: Incident taking place in house. Presence of
ladies of the house and witnessing of the incident by them is naturali.

DISCREPENCY:- Ocular and medical evidence.. Use of sharp ‘weapon

" stated by witnesses. One of the witnesses stating use of blunt part of sharp

weapop, There remains no discrepency.

Cr, P.C. Section 154, F.I.R. : FIR need not contain explanation.of injdries )
on persons of accused, Explanation in Court statement is enough. ., .

* In a murder case there was delay.in filing the F.I.R., The distance between
the palice statian and the place of occurrence was 4% Kris. Informer not using
bullock cart out of fear. Catching bus, Delay of 4 hours explained, by the
prosecution. .

CRIMINAL PRACTICE: WITNESS HEARING ALARM'- . RO
Witnesses residing at a distance of 2 Furlongs and 1%z Furlong from the
place of incident can hear alarm raised by complainant party. 1

PLACE OF INCIDENCE:- House of deceased persons deposed by ali
‘witnggses as place of occurrence. lnvesttgatlon officer collected blood stained
earth from there, Cycles Ieft by accused also seized from there, Place of incedent
established. .

. LEGAL MAXIM:- HOSTILE WITNESS APPHECIATION OF:-

The maxim Falsus in uno falsus in omnibus, i.e; false in one parttcular is
false in every particular. This principle does not apply in criminal trial, It is the
duty of Court to disengage truth from falsehodd.

[

66. NATURAL JUSTICE : PRINCIPLES OF:-
1999 (2) JLJ 280
KAILASH KUMAR DANGI Vs. STATE OF M.P.

A party should have opportunity of adducing all relevant evidence. Evi-
dence of opponent should be taken in his presence, and should have oppor-
tunity to cross-examine witnesses of other party. No Meterial against hlm
should be relied upon without his explanation.

LEGAL MAXIM:- Audi alteram partem, i.e. no man should be condemned
unheard

-

67. EVIDENCE ACT, SECTION 101:-
« 1999 (2) JLJ 304
LIFE INSURANCE CORPORATION OF INDIA Vs. AMBIKA PRASAD
PANDEY

: : - (87) .
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) The msurer a!legmg fraud and suppresion of material facts by assured in
filling in form must prove the same. The burden:is upon the company. :

INSURANCE ACT, 1938, SECTION 45:- Contract of insurance is a con-
tract of spemal nature. Obligations of-trde disclosure of all relevant facts has
been casf on assured. On such disclousure insure may decide its action.

_NOTE:- JUDICIAL OFFICERS IN PARTICULAR WHO ARE ON deputation
as President, Consumer Forums are requesied to go through the whole.ruling,
so that they may be able to dispose of the claims of the claimants in speedy
arid proper manner. .

ER ¥ ;t

§8. MOTOR VEHICLES ACT,.1988, SECTIONS 142 AND 140 : PERMA-
« NENT DISABLEMENT:~
.. 1999 (2) JLJ 264
"SANTOSH KUMAR Vs. SANJAY, HHORE .

~ ¢ g

Law does not require reduction of working capacity of the. mjured Any of
the-enumerated results taking place. Victim suffers permanent disablement,
The words “destructmn or permanentimpairing of the powers of any meniber

.or joint” used in sub clause (b) of Section 142 can be read as destruction of
any member of joint. Permanent xmpairement of the power of the any member
of ariy joint. Though the working capacity is not reduced victim i entitled to
interim compensation under section' 140, if+injury described under secilon
142'is sustained. if one tooth lost‘and another imparied permanent disability

" “cdused in accordance with section 142 interim compensation has to be paid

even if no working capacity has been reduced. Destrucfion or permanent
impau’ement of powers of any membet,or joint, section 140 provides making

‘of an awdrd. Not with standing percentage ofloss or grieVOUSness of injury or

resultant effect. .

Being an |mportant judgment delivered by Hon’ble Shri Justice R.S. Garg

‘the judgment from paragraphs 1 to 11 are reptoduced at varbatim for ready

reference;-

4. The Tribunal has rejected the appellant's application filed under Section
140 holding that the fracture/extraction of tooth would not be a permanent

" disablement under Section 142 of Motor Vehlcles Act, therefore the ap-

“pellant would pot be entitled to an interim award under Section 140 of the

Act. Being disatisfied by the said ordet, the appellant/ claimant has filed
this .appeal,

2, Bhri-Kanbjiya, learned counsal for the appellant contends that the Tribu-
hal was not justified in ignoring the provisiohs confained in Section 142
and was unjustified in rejécting the application. On the other hand Shri

. Jain and Shri Rao submit that extraction/destruction of the tooth would not
be a permdnent dnsabihty. thereforg Section 140 woulld not be applicable

at this-stage. Counsel for the respondents also submit that for the purpose
of Section 140 there must be a permanent dlsablemem as defined under

.
b
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Section 142, Accordmg to thern, no(hmg further can be added to Section
142,

3. Sectjon 140 provides far Iiabihty to pay compensation in certain cases on
.the principle of no fault, Sectjon 140.of Motor Vehicles Act, 1988 reads as
under:-

“ iability to pay compensatlon in certain cases on the prmcrple of no
. fault> (1) Where death or permanent disablement of any person has
resulted from an accjdent arising out of the use of motor vehicle or m?lior ‘

. vehicles, the owner of the vehicle shall, or, as the case may be, "the own-
oers oj the vehicles shall, jointly and severa"y, be liable to pay compensa-
" #tion in respect of such death or dlsablement in accordance w1th the provi-
. sions of this Section.

-« (2) The amount of compensatqon which shall be payable under sub-Sec:
tion (1) in respect.of the death of ‘any person shall be a-fixed sum of

.+ .fifty thousand rupees and the amount of compansation. payable ‘up-
» der that sub-Section in respect of the permanent disablement of any
person shall be a fixed sum of twenty five thousand rupees.

(3) In any claim for compensation under sub-Section (1), the claimant
shall not be required to plead and establish that the death or perma-
nent disablement in respect of which the claim has been made was
due to any wrongful act, neglect or default of-the ownert orowners of
the vehicle or vehicles concerned or of any other person.

(4) A claim for compensation under sub-Section (1) shall not he defeated
by reason. of any wrangful act, neglect or default of the person in

respect of whose death or permanent disablement the claim has been

made nor shall the quantum of compensation recoverable in respect.
of such death or permanent disablement be reduced on the basis of

the share of such person in the responsibility for such death or per-

manent disablement.

4, According to sub- Section (1)-of Section 140 where deathr or permanent
disablement of any person has resuited from an accident ariging out of
the use of a motor vehicle then the owner/owners of the vehicle'shall be
liable to pay compensation in respect of such death of disablemient in
accordance 'with the provisions of Section 140. The word ‘death’ has not
been defined in this Act, therefore the ordinary dictionary meaning would
be sufficient to mean that where the person has. lost his life.

5. 'Section 142 refers to permanent dlsablement it reads as under -

-“Permanent disablement--For the purposes of this Chapter,Permanent
disablement of a person shall be deemed to have resulted from an acci-
dent of the nature referred to in sub-Section (1) of Section 140 if such
person has suffered by reason of the accident, any injury or ipjuries in-~
volving.
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(a) permanent privation- of the sight of either eye or the hearing of elther

ear,or privation of any member or joint, or e N g
(b) *destruction or permanent impairing of the powers of any miember or
joint;or T

{c)  permanent disfiguration or the head or face

6. According to Section 142 permanent "disablement shall be deemed to
, have resulted it such person has suffered any injury or injuries involving

permanent privation of the sight of.either eye or the hearing of either ear,
ot privation of .any membet or joint; it would also include destruction of
permanent impairing of the powers of any member oy joint and would also

" include permanent disfiguration of the head or tace. When Section 142

‘provides permanent disfiguration of head or tace 10 be a permanent disa~
blement then the pércentage of the loss or disablement becomes
“immetefial, The question that the disablement should be to a certain ex-

., tent or should be of a the injury or injuries lead to a consequence then it

« would be deemed to be a permanent disablement. It canriot be disputed
that permanent disfiguration of the head or face would not in every case
affect the working capacity or ability of the person. If there Is distigura-
tion of the upper layer of ear, upper layer of the ¢heek, upper layer of

, * the nose or upper layer of lips it is not going to affect the work and

5

7.

-

et
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working condition of 4 man, that may ordinatily be not permanent disa-
blement under any other law, but if Motor Vehicles Act Section 142
.provides that such disfiguration of the heat or face which is of perma-
_nent nature would be deemed to be a permarient disablement then it
cannot be contendead that because the ability of the person is not at-
fected adversely it would not be a'case falling under Section 142.

Sxmllar!y permanent privation of the sight of either eye or the hearing of
either ear or privation of any member or joint is considered to be perma-
_hent disablement for the purposes of the Section 142, in such case or

, cases, it is not necessary. that the injury should affect the ability of the

person to work, Assuming it is a case of ptivation of one phalarige of littie
tinger it may not affect the working capaclty or ability of the person but it

wotild certainly be permanent privation of some member of the body.
«Again under Section 142, the law does not réquire that the Court should
.4be satisfied that this privation would permanently affect the ability or work-

ing capacity of the person. The law ohly requires that if the injury has
. resulied into permanent privatvon of the sight of either eye orthe hear-
_ing of either ear, or privation of any member or joint then on proof of.
" such fact; Section 142 would immediately-¢ome into operation.

Comirig to Clause- (b) of Sectioft 142, it is to seen that the clause uses two
_words for qualitying the result of the injury. The Clause reads “destruction
“or permanent impairng of the powers of any member o joint.' To make it
very clear it can be read as (a) destruction of any member, (b} destrugtion
of any joint. (c) permanent ympairing of the powers of any member arid (d)
Ppermanent imparring of the poweis of any joint. )f the facts project that the

-
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injury has caused any resulf’out of above fourthen S, 142 would immedi-
ately come into play because all.the abave four ituations are deemed to
be permanent disablement under Section 142 of the Act. It may be a.case
o e, where the man suffers some-injury on his knee or ankle making it abso-
! lutely stitf and he is unable to move'it, but it may not affect his aljility to
work if he is doing the taple.work, The insurance Company in such a casé
cannat contend that becduse his ability and working capacity-is, not af-
s fected he would not bé entitied to an amount under Section 140. Similarly
v the Insurance Company cannot be permitted to say that in case of de-
struction of any member ¢ destruction of any joint if the working ability or
capacity is not adversely “affected and.ttie percentage of loss is very low
then Section 140 would not be applicable, The requirement of the law
only is, that if there Is'destruction,or permanent Jmpamng of the powers of
any member of joint then Section 140 would come mto play and underthe
no fault liability the owner/driver would be Jiable to answer the intedm
award and if the vehiclé is insured then the Insurance Company would be

jointly and severally liable to answer the claim of the-claimant. - *

[NOTE Please refer to L.P.A. No. 439/98 in Ra/esh Vs. Dilip 1998-JOT{
Feb. issue page 21]

8. |, Inthe persent case, indisputedly there is destructlon or loss of one tooth

"and impairment of another tooth because of the fractrue, It may appear to

be little fellacious that for tracture/dlslocatlon br extraction of the tooth an

b”  interim award has to be made, éven if it does affect adversly the working

condition, workmg capacity or ability of the person but when 'the law re-

quires the provisions to be considered 'ip their true legal-perspective then

the Court only has to consider the meaning of the plain words which are

not.otherwise ambiguous. The principle of interpretation clearly fays down

that the Court must hot add anything to the provision of law unless the

provision in the statute book appears to be incomplete or littie foolish. The

law on interpretation makes it clear that the plain meaning Should be

given to the plain words, if those aré understandable and are cléar i m their
terms, '

.7‘t

10. Reading the provisiofis as those stand, this Court is of the viel that the
destruction or permanent impajrment of the powers of any member, or
joint would certainly provide a ground for making an ,award under Section

. 140 of the Motor Vehicles Act irrespective of the percentage of loss or
grievousness of the injury orthe resultant effect. If the'Court presses upon
the fact of extent of injury or the precentage of the permanent disablement
then the Court would be readmg ar demanding something which js not
there in the provision of law or is not the requirement of law. Such an
interpretation or additjon of the words to suit the purpose of ‘one party
would not be permissible, The plain words should be given their plain
2 meaning. The rule of interpretation would come when there appearsto be

some ambiguity, but if the words are understandable and do not need any

external assistance or aid the Court should not read anything in the stat-

A ute beyoud what is written. . -

./ :
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"11. Consldering the totality of the circunistances specially in view of the lan-
duage employed tinder Section 142 this Court Is of the opinion that the
Tribunal was unjustified in rejecting the application undert Sectjon 140,

+ The application deserves to and is accordirgly allowed. The Respond-

- ents No. 1 to 3 are held severally and jbintly (fable to pay the amount to
the claimant. The amaount (Rs,’25,000,00) shall be.deposited by the

- respondents withinh six weeks from today. The claimant shalt also be enti-
* tled to' 12% interest of the said amount from the date of filing of the main
««~ petition till the payments are made. ¢ .

NOTE:~Judicial Officers are dlso requested to go,through the judgment of
the High Court of M.P. published ih 'JOT1 JOURNAL' Vof, V Part |, February
1 999 at page 21 Ra;esh Vs. Dillp - ¢ .

69. N D.P.S. ACT, SECTIONS 35, 43 AND.20 (b) (ii):~
1999 (2) JLJ 287
MOHAMMAD AKHTAR Vs. STATE OF M.P.

Chares in large quantity js. found in the dicky of car. The accused was
travelling in the car. The charas was seized from the possession of the ac-
c¢used. Accused travellmg in the car. belonging to the another accused, is *
mere suggestlon of prosecution witness. He was a passenger only, not enough
wheri contraband is seized from the car itself. The physical possession of
« contraband proved by prosecution. Burdqn to prove that possession was with-.
. out knowledge of the .accused lies on accused. If not proved beyond reasoh- -~ e+
able doubt culpable mental state will be presumed. Indersen vs: State of ’

i X

- Puniab AIR 1973 SC, 2309 followed, <
. i
70. C P. C SECTION 11,0R.41 R.22 (1) PLAINTIFF SAPPEAL AGAINST v
! PARTIAL DECREE:- <

(1999) 7 SCC 435 s
RAVINDRA KUMAR SHARMAVs. STATE OF ASSAM

fn such a case, even without fmng any appeal or cross-objections the .
defendang-respondent held, can for the purpose of sustalning the impugned
-part of the dectee, attack the findings on which the part of decree passed
against him was based, 1976 amendment has merely clarified and not changed
thie law in-this regard.

TORTS : MALICIOUS PROSECUTION : TEST TO DETERMINE:-

Prosétution if on facts malicious prosecution launched by police officer
under instructions from the State Government, even though ultimately could
not be said td be maljcious or without reasoriable or probable cause. The test
is whether the prosecutor had not acted honestly believing the person con-
_Cerped to-be guilty and not the resuit of the criminal trial.

o v
EVIDENCE ACT, SECTION 81: NEWSPAPER REPORTS!- : 4
» They.are merely hearsay and not proof of facts stated therein.

e
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71. NEGOTIABLE INSTRUMENTS ACT, SECTION 138 & CR. P.C. SECTIONS
178 (d), 177 AND 179 : TERRITORIAL JURISDICTIONS OF COURTS
RELATING TO OFFENCE UNDER SECTION 138 N.I, ACT:-
(1999) 7 SCC 510
K. BHASKARAN Vs. SANKARAN VAIDHYAN BALAN

The complainant can chooge any one of those courts having jurisdiction
over any one of the.local areas within the territorial limits. of which any one of
the following five acts, the components of the offence; took place : (i) drawing
of the cheque; (i} Presentation of the cheque to the bank; (iii) returning of the
cheque unpaid by the drawee bank; (iv) giving of notice in writing to the
drawer of the cheque demanding payment of the cheque amount ; (v) failure
of the drawer to make payment within 15 days of the recéipt of the notice. -

NQTICE:- N,I. Act Section 138 and General Clauses Act, Section 27:- -

Notice to drawer returned as “unclaimed” held, invites a liberal jnterpreta-
tion. favouring the person who has the statutory obligation to give notice, be-
cause he is presumed to be the loser in the trapsaction and the provision i{self
has been made in his interest. Thrust in the clause is on the need to “make a
demand". Strict interpretation would give a handle to a trickster cheque drawer,
The principle mcorpora’red jn Section 27 of the General Clauses Act can be
imported intg a case where sender has despatched the notice by past with
correct address written thereon,

"~ NOTE:- Judicial Officers are réquested to go through the Article “Notice”

under Section 138'N.1. Act published.in ‘JOTI JOURNAL Vol, {V Part if, April
1998 from pages 6 to 12 and also AIR 1989 SC 630 M/s Madan vs. Vazeer,

N.I. ACT, SECTIONS 118, 138, 138 AND 148:-

When signature’ on cheque admitted by the accused. Further presump-
tion under S, 139, Question of rebuttal of as the signature in the cheque is

- admitted to be that of the accused, the presumption envisaged in Section 118

of the Act can legally be inferred that the cheque was made or drawn for

consideration on the date which the cheque bears, ‘Section 139 of the-Act .

enjoins on the Court to presume that the holder of the cheque received it for
the discharge of any debt or liability, The burden was on the accused to rebut
the aforesaid presumption.

Cr. P.C., SECTIONS 357 (3), 386 SECOND PROVISO AND 29 (2) : ORDEB TO
PAY COMPENSATION INSTEAD OF FINE:-

Even the High Court when functioning as a court of appeal held, has to
conform to the second proviso to S. 386 and thus cannot . impose greater
punishment or fine than might have been inflicted by the trial Court, However,
the Magistrate or other trjal court can award any-sum as compensation under
S. 357 (3) and compensate for the loss to the complainant. Thus held, in
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respect of cheque which covers an amount exceeding Bs. 5,000 such court

has the power to award appropriate compensation to the complainant. High
Court in appeal erred in imposing fine of Rs. 1 lakh. The Hindi version of the
extract of the judgment of the AIR 1989 SC 630, M/s Madan vs. Wazeer is

) (93)
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72, HINDU MARRIAGE ACT, 1955, SECTION 13 (1) (.-a) AND (ib) : CRU-
ELTY AND DESERTION:- ..

(1999) 7 SCC 311 ‘

R. BALASUBRAMANIAN Vs. VIJAYALAKSHMI N

Petition by husband seeking divorce on grounds of cruelty and desertion,
was dismissed. The Supreme Court held that it was rightly dismissed where
cruelty stood condoned by the “parties fiving together and celebrating wed-
ding anniversary. Furthermore, it was rightly dismissed where the petitioner
was himself in the wrong being guilty of cruelty for levelling baseless charges
of adultery against the wife, for refusing to see the child, and further refusing

.wife’s offer for a paternity test which would have proved her innocence.

“
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MENi’AL CRUELTY:- Unfourided allegation of adultery ag‘ainst'ilvife. held

is a serious allegation amouniing to ctuel conduct by the hushand and entitles
wife to seek relief against him under the Act or otherwise. More so where wife
ptepated for paternity test to prove her innoce.

1,

¥
N

The judgment being an |mportant one, if i§ reproduced:-

'Thns is a husband’s appeal. He filed a petition for divorce against the
respondent wife under Section 13 of the Hindu Marriage Act, 1955 (“Act”
for short) on the grounds of ctuglty and desertion (Sectioris 13 (1) (i-a)
+and 13 (1) (i-B)] He succeeded.in"the Family Court to the extent that he
was instead grarited a decree of judicial separation under Sectjon 13-A of
the Act. Against the judgment of the Family Court the wife filed an appsal
in the High Court of Judicature- at Madras. A Division Bench;of the High
Court by lmpugned judgment dated 19-12-1 996 allowed the appeal and
.dismissed the petition of the husband on both the grounds of éruelty and
desettion. The aggrievéd husband has now come to this Court after
abtaining leaveé to appeal.

“The iarriage was sofemnised -betwéen the parties in accordance with
Hindu rites on 6-7-1969. A son Was born to them on 12-2-1971 and a
..daughter on 19-5-1975. The husband alleged that during all this petiod
the behaviour of the wife was criiel towards him, She suspected that he

" was hawng extramarital relations with his junior woman. adydcate. The

- tiusband is an Income Tax Practitioner. The wife also suspected that he

+ "was having illicit relations with another woman, the wife of an acquaint-
ance of the respondent. The husband also alleged that the wife used to
- Behave in an erratic fashion and would consume overdose of sleeping
- pills. She also ohce threateried to commit suicide, Al this'the wife did only
"fo hayass him, She would also pick up quarrels with the husband without
any provocation on his. part. The husband also complained that he was
doihg well in the profession and never,wanted his wife to take up, a job

~Which she did against his.wishes, On 6-7-1979 the couple celebrated
, their tenth wedding anniversary. The husband then said that he was
"shocked when his wife told him that she was pregnant, He said this could
not be so as he had ceased martial relations with her since Jurie 1977.He
_ then said that the wife, the resporident, left the matrimonial home on 10-9-

4979 leaving the two minor children to his love and care, On verification
the husband found that his wife had gone to her parents’ house ahd since
““then'she has been living thére. She gave bitth to a girl on 21-3-1980 at

- het parents’ house, which, atcording fo the husband, is a mystery to him.
He said the conduct and character of the wifé was not above boafd.

The wife_denied all thése alfegations and rather alleged cruel behaviour
oh the part of the husband. She said she taok up the job to escape con-
.stant nagging by her husband She said she left for her parents” housé to
pefform certain pooja and did not take her two children with her as they
were schoolgsing. She denied that there was no marital relations be-
tween her and her husband. She sajd that the she irformed her, husband

gay -
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<*in July 1979 itself that after cohabltatlon she "had skipped her periads.

- She denied that she left the house of her husband without his knowledge.
. She said it was only after taking_hjs permission. She said the third child,
—zez . “the girl named kamakshi, is born to her of her husband and she said that

she was willing to undergoall scientific tests to prove that the appellant
was the father of her child kamakshi. She said she was always prepared
to live with her husband and was, even anxious for that for the sake of her
children. She said the allegatlon of the husband against her moral char-
acter is itself a cruelty entltlmg her to'live separately from her husband
. and also to-claim.maintenance. o

4., Mr. A.B. Rohatgi, learned counsel appeating for the husband submmed
«.that.as far as the allegatlon of sadultery against. the. respondent’ wife is

i concerned he is not going to press. That may be good of him but the fact
remains that the allegation that the wife had sexual mtercourse with a

person other than the husband is a serious allegation agamst the wife

.and. shows the cruel” conduct of the ‘husband entitling the wife to seek

“relief agalnst him under the Act or otherwise. ‘It was submitted that on 6-7-

1979 the parties celebrated their tenth weddmg anmversary That would

show that both were living together and it is apparent that the, husband |

has condoned the cruelty, if any, alleged by him against. the w:fe The
" husband has not gone to see his third-child Kamakshi since her birth, The
High Court has rejected his plea that he ever made an attempt to bring his

D —— e

% wife and the daughter who was born to her at her parents’ housé’, The *

=7 High Court has considered pleadings’ and the evidence ‘on;recard thread-

:* bare and come to the conclusion that the case of crueity and desertion set

¥

up by the husband has not been proved. We agree with the. High Court
_and rather we find that it is the husband who is in the.wrong.

5. We, therefore, uphold the order of the Division Bench of the High Court

" "and dismiss the appeal with costs. Peutlon seekmg dlvorce filed by the

appel!ant is dismissed. ;

. T
73 EVIDENCE ACT, SECTION 45 ; WHO ls EXPERT-
(1999) 7°SCC:280 - S
STATE OF H.P. Vs. JAI LAL . £

.+ The:principles for judging the credibility of evndence of an expext and
i when his testimony to be admitted. Assessment of productivity of apple or-
) chard. District Horticulture Officer produced as an expert witness, He had noe

<

scientific study of research in assessing the productivity of apple crop. it was -

held that his testimony cannot be given the label of ‘expert evidence.
N . - v
Bi{ 74. ‘RENT CONTROL AND EVICTION : TAMIL.NADU BUILDINGS (LEASE

AND RENT CONTROL) ACT, 1960, SECTIONS 10 (3) (a) (l) AND 10 (3)

(e) BONAFIDE NEED. OF LANDLORD:- -
. '(1999) 7 SCC 275

« . T. SIVASUBRAMANIAM Vs KASINA'IH PUJABI
' (97)

- S A .
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Mere desire tolive independently of father does not-canstitute need pr
requirement of the tenanted premises. Desite may be the outcome of one’s
need. So.when a landlord desires the tenanted premises, held, the reqmre-
ment 'of law'is that the landiord must set out his need for the premises in his
pefition and establish that such a need is bonafide. The need must be genu:
ine,. honest and conceived in good faith. The landlord’s pleading riot setting
out reasons for desire to live independently of father, held, High Court in
»revn*suon rightly set aside the order of eviction.The only material on record for
aviction of the tenants before the Rent Controa) Authority was mere desire of
the [andlord to live separately from his father. Such a desire is not & substitute
of the nedd for the premises Which a landlord is fequired.to plead and estab-
lish. thus, we are of the view that the landlord's desire to live separately was
ot a valid ground for eviction of the tenants from the premises.

(3 . "

75 EVIDENCE ACT, SECTION 116 : RENT CONTROL. AND EVICTION: DE-
NIAL OF TITLE OF LANDLORD UNDER SECTION 116 EVIDENCE ACT:-
(1999) 7SCC474

. A THANGAPPAN Vs. P, PADMAVATHY

* " Person-once inducted as a tenant of an immovable properly by a landiord,
cannot later be permitled to say that the landlord. at the beginning of the
tenancy did not Have atitle to such property. However defective the title, the
tenant cahnot deny the landlord's title. But where landlord foses his title after
inducting the tenant, such tenant not bound by the estoppel contained in S
116. Appellant tenant claiming that a certain Devasthanam was the frue owner
of the suit, premlsses On his own volition requesting Devasthanam to recog-
hize him as.a tenant and céasing to pay rent to Yespohdent landlord. it was
held that High Court rightly dismissed the fevision petitions of the appellant
tenant and upheld the order for eviction granted on grounds of wilful default in
" payment of rent and requirement of the premises for’ demolition and recon-
struction. When there is a question of denial of title points to be consideted in
a case are ; {1) Whether there still exists any relationship of landiord and
tenant inter se ; that is by such denial doesthe Hability fo pay rent to such
landlord cease? (i) Alfernatively, at what stage would the liability cease;
(i) To-whom is the rent payable? >

Whete relationship is found to exist, the fact that the landlord and a third
party may be lessee and lessor in a different set of facts, held would make ho
difterence fo the landlord-tenant relationship. Such relationship cannot be
. sajtl to have ended only because the third party files a sult claiming para«
mount title over the tenanted premises. .

Any decision oh plea of denial of tiile of landlord, held cannot be a finding
or qUestum of mle : 7

. o . - s N
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1950 (BOMBAY); SS. 50 AND 51:- - )

1999 (2).JLJ 412 T

UNITED CHURCH OF NORTHERN INDIA TRUST ASSO. Vs. SHANTILAL
AND.OTHERS

Public Trust registered outslde the State of M.P. havmg its property in M.P.
State. It will be governed by the Act under which it is reg;stered Provisions of
M.P. Act will not apply. 1968 JLJ 891 relied on,

Civil Suit for recovery of trust property situating in Madhya Pradesh i
mdintainable subject to comphance under Sections 50 and 51 of the Bombay
Public Trusts Act. Suit not brought by charity commissioner or with his permis-
sion. Not maintainable. Nadiad Nagarpalik Vs. Vithalbhai Zeverbhal and other,
AIR 1960 Guf. 161 distinguished;

76. PUBLIC TRUSTS ACT,»“IQGI M. P). s’ ‘Ir AND PUBLlC TRUSTS &CT ‘

o . 1 )
77. M.P. ACCOMMODATION CONTROL ACT, SECTION 12 (1) (f): SUIT BY
A CO-OWNER - v ' i} ﬂ"ui')u‘
~19899 (2) JLJ 126 o
AMAR SINGH Vs, RAMKUNWAR: sAl ST s

‘Requirement and contract not to file suit. Co-existence there of. Contract
that no suit for eviction shall be filed if tenant continues to pay rent. Such
contract is not binding for sujt of evietion under Section 12 (1). Notwithstand-
ing the contract the suit is malntalnable (1994) 2 SCC 671 Shri Laxmi's case |
followed. oo

Any co-owner/landlord can maintain an eviction suit in absence ‘of any
objection by other co-owners. AIR 1976 SC 2335, AIR 1977 SC 1599 ard
1990 JLJ 97 (FB) relied-on. #

The landlord puttinga Gumti on portion of tenanted premises with permis- ~
sion of tenant. No rent is liable to be proportioned. SUlt shop required by two
landlords. QOne landlord examined and fact proved. Requirement found estab-
llshed Another Iandlord need not be examined. - :

. x
.78. MR, ACCOMMODATION CONTROL ACT, SECTIONS 12 (1), 13 (1] AND
13 (6)- -
1999 (2) JLJ 118 o

SHYAMLAL AGRAWAL Vs. SARDAR GURUBACHAN SINGH

Tenant not admitting refationship of landlord and tenant has still to de-
posit rent to have the protection of defence under S. 12 (1). Rent not depos-
ited. Defence under Section 12 (1) liable to be struck off His general-defence
would be intact. There is discretion under Section 13 ( ). It'is available only to
exiend the time for deposlt of rent Such power can be exereised if tenancy is
admitted.

. NOTE:- Judicial Officers are requested to go through the prostons of
Section 13 (3) of M.P. Accommodation Act which read as underi-

{99) P
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- “If any proceeding referred toin sub sectlon (1) there |s any dispute as to

té person of persons to whom the rent is payable, the court may direct

the tenant to deposit with the Bourt the amount payable by him under sub-

section (1) or sub-section (2), and in such-a case no person shall be
-~ entitled to withdraw the amount in deposit until the Court decides the

dispute and makes an order for the paynient of the same.™

" In this judgment following cases were reférred, 1964 JLJ 87 1991 JLJ 86
(1981) 3 SCC 486.

“The:Judlicial Officers are requested to go through 1990 JLJ 197 (DB)
Mingaram Vs. Om Ptakash in which it was sajd that,

“Suit. for eviction, defendant denying the-plaintiff to be his landlord prov:-
sions of Section 13 (1) are still to be complied with, He is bound fo deposit

"+ therent which will not be withdrawn il the relationship is decided.”

r (AR .

79. M.P. ACGOMMODATION CONTROL ACT, SECTION 12.
1999 (2) JLJ 122
MOHAMMAD SHARIF Vs. KESHAR SINGH

Decres for aviction granted under section 12 (1) (e) {f) and also under S,
12 (1) (g) No direction of election by teniant under S. 18 can.be given. If
possessian of premises after construction/ repait Is given to tenant the dacree
of bonafide need will become useless. If there is a decree under section 12 (1)

¢

{g) for carrying out repaits direction as to re-entry of tenant under S. 18 is
mandatory
® ' T, [
80. C.P.C, SECTIONS 151 AND 152: AMENDMENT AFTER JUDGMENT
OR DECREE:- .
1999 (2) JLJ 83 (SC) )

" DWARIKADAS Vs. STATE OF M.P.

‘Order, judgment or decreé passed by Court becomes functus officio. Can-
not vary terms of judgment. Only arithmetical and clerical mistake can be

" removed. Pendenie lite interest not granted despite of demand, It will be

deemed to have been rejected cannot thereafter be granted invoking powers
under.

: . ’ ,
81. consmurlon OF INDIA, ART, 21 ; INDUCEMENT FOR
‘COMPROMISE:- 3 ,
1999 (2) JLJ 147 1 ‘
VIJAY SINGH Vs. STATE .

To induce ot lead ari accused to plead guilty with promise to Tet him hghtly
is clear violation of this provisiori, Thippe SWamy Vs. State of Karnataka, AIR )‘(
1983 SC 747 relied ons

"-Cr.P,C. SECTIONS 229, 241 AND 246 (3)‘“

* (100)
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Admission of guilt under thése provisions. Judge/Magistrate should exer-

cise sound and proper discretion judiciaily. The judgment being of common
—= importance is reproduced here: :

1.

JUDGMENT ' ‘

This appeal was filed by Vijay Singh. He Was convicted under Sections
409 and 477-A IPC and Saction 5 (1) (c) read with Section 5(2) of the
Prevention of Corruption Act, 1947 on his plea of guilty’ and was sen-
tenced to rigorous imprisonment for one year on each count. He was™also
sentericed to pay a fine of Rs. 5,000/ for the offence under Section 409
IPC. He died during the pendency of this appeal. His widow Smt. kamlesh
Thakur has been granted leave under the proviso to Section 394 of the
Code of Criminal Procedure. 1973 to continue this appeal as she does

- not want that stigma of conviction should remain attached to the name of

her husband. Thus, this appeal has not abated, -

Vijay Smgh was Upper Division Clerk in Government ngher Secondarﬁ
School, Slimnabad, Jabalpur. The charge against him was that on 5.11.
1985 he prepared a bill for Rs. 5,000/- and deposited it in the'treasury on

4.12.1985, It was for payment of advance of Rs. 5,000/~ from the provident
fund account of Smt, H. Sharma who was a teacher in that scéhool. He
drew this amount on 10.12,1985 but did not make payment to her. He
misappropriated this amount and falsified the relevant register of his of-~
fice. The charge-sheet was filed by the Econoniic Offiences lnvéstlgation.
Bureau. .

QOn 31.1.1985 the charges were framed by the Specnal Judge Jabalpur.
These were read over and explained to the accused. He is said to have |

- admitted_his guilt in the following waords:- .

"Wﬁlg&‘ﬁﬁsooog—amﬁﬁfmunﬁ%m%hﬁﬁﬂsﬁemgﬁ
AR, A 9 N afdgg o T /M H SR TeaRe
e # w=r Ao R anl ST, F 5000/ % H @ @
e O 7 affud e v B 1 o) 8 $yar § § 2500/
R g § wd & 1| 9@ 2500/~ %. A Y . SR AW

"ﬁmlﬁﬁﬁa@%%mﬁmﬁaﬁmm%soow—vﬁéw
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It will thus appear that the- gccused has admitted mlsappropnatlon of the
amount of Rs, 5,000/-, Hihas qualified his admission while pleading
guiléthat there was a thefi;in his house, he was suffering from T.B., he

o suddenly fell ill, he spent the amount of Rs. 2,500/- in his treatment and he

went to pay the remammg~an’10unt but it was not taken.
The procedure of trial of warr:é\nt cases was followed in this case Afterthe

.. charge was framed. read and explained the plea of the accused was

recorded. According to Section 241 of the Code : “If the accused pleads

(1a1) :
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+ guilty, the Magistrate shall record the plea and may, in his discretion,
convict him thereon™. For convicting an accused on his plea of guilty two
things must'be kept into consideration (1) the-plea of guilt must be made

voluntarily (2) it must be made with full understanding of the conse- -
quences The plea of guilt must be clear, specific and unambiguous. it
~should be unqualified. t must Show conscious admission of guilt after
# fully understanding its implications. It should be distinct and unequivocal.
It should be without any extraneous pressure or expectation of lenient
sentence. It is especially so where the charges are serious and the sen-
~  fence of imprisonment is wiandatory. The judge or Magistrate has a dis-
cretion Yo act upon the plea of guilt keeping in view all the facts and
circumstances of the case. Theré should be a sound and proper exercise

. of the Judicial discretion while acting on the admission of guilt under -

..Sections 229, 241 or 246 (3) of the Code.

6. ‘Unless the Coutt is fully safisifed that the accused knew exactly what was
implied by his plea of guilty and the effect of such plea, the case should be
tried and the evidence should be recorded and such a plea should be
considered alongwith the evidence on record. in Hasaruddin, V. Em-
peror AIR 1928 Cal. 775. it was laid down that it is left to the discretion of
™ the Presiding Judge in each particular case to determine whether inspite
of the plea it is oris not desirable to enter upon the evidence, In State v.
Banshi Singh 1959 'JLJ 495= AIR 1960 M.P. 105 this Court made it clear
thatin order that a conviction may be sustained on a plea of guilty. it must

, appear that the accused admitted ‘in his pleas all the elements of the

+ offence. In State of M.P. v. Shri‘Rama Mal 1970 CrLdJ 1303 (Delhi), the
acclised had pleaded gulity. Yet he had set forth many circumstances
which exonerated him. That was not freated as an unfualified admission

* of his guilt. It was held that it did not amount to a plea of guilty.

7. There is a decision of the Supreme Court of the United States in R.J.
Hénderson v. T.G. Morgan 1877 CrLJ 738 in which referring to earlier
. decisions the Jaw on the point was summarised, “Out of just considera-
tion for persons accused of crime, Courts are cereful that a plea of
guilty shall not be accepted unless made voluntarily after proper ad-
vicé and with full understanding of the consequences.”

8 In ﬁrlppeswamy v. State of Karnataka AIR 1983 SC 747 the Supreme
Court has held that it would be clearly violative of Atticle 21 of the Consti-
tution to induce or lead an accused to plead guilty under a promise or

. assurance thaf be would be let off hghtly and then in appeal or revision. to

enhange the sentence. This decision js also a pointer in the direction that

* a plea of guilty should be accepted when the accused has understood
fully ifs ulitmate consequences,

9. In the present case, it appears that the accused made admissior of the 0
guilt without understanding its implications or consetuences, The mini-
_ mum punishment’tor the offence u/s.5(1) {C)-read with S, 5(2) of the
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year. The admlsslon was qualitied. The acclised stated ‘that theré was

theftin his house and he spent half of the amount in the treatment of his |

‘disease of tuberculosis. it is clear that the admission of guilt was not

unequivacal, He expected exonerztion or leniency in sentence by placing

before the Court the extenuating and mitigating' circumstances. He did

not admit the mens-rea on his-part. He did not make clear admission of

dishonesty' on his part“which is an essential element of the offence of

criminal breach of trust. He tried to pursuade the Court the:non-existence
.. of dishonest intention, That was implicit in the words used by him.

10. The appeal is allowed, The conviction and sentence on such plea of guilt
cannot be sustained. These are set aside. As the accused has died there
can be no arder of retrlal

) [NOTE Pléase refer to (1999) 8 8.C.C. 638 State of U P.Vs. Chandnka
which is being. published in this issue] Please refer to 1999 JOTI page.] 578
also.

°
~

82. IP.C., SECTION 302 READ WITH SECTION 34 : EFFECT OF
SECTION 34:-
1999 (2) JLJ 93 (DB) : o
NARAYAN SINGH Vs.'STATE OF M.P. - R

lnjury caused by main acgused. He was acquitted. No prowsnon of Sec-
tion 34 is aftract for punishing other accused under S. 302, The remaining
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accused are liable to be punished tor injuries caused by them, (mdlvndual :

.

Paragraph 9 of the judgment is reprodueed - . - .

9. 8o far as the Devisingh is concerned, he, on thé basis of evidence on
record; was the person wha caused the injury No. (4) and as per the
. evidence of the doctor, it is the injury No. (4) which in fact was the cause
of death of the deceased, However, since the trial Court found lacuna in
the prosecutlon evidence and not believing, the witnesses acquitted Devi
Singh and Balwant Singh as they had no role to play, Sjnce the main,

person Devi Singh who was assigned the role of causing fatal injury has-

been acquitted the case of the other persons cannot be brought under
Section 302 IPC. It was neither the case that all the accused persons were
guilty for comitting the offence ufs 302 1PC either. independently or with
the aid of Section 34 IPC and even there is no material on the tecord so to
‘warrant to take the aid of Section 34 IPC. Even otherwise, Section 34
cannot be taken in aid when the main accused has received acquittal and
no appeal there against has been filed by the State as per the information
supplied by the State counsel himself , Now, the question for considera-
tion remains as to whether the submission as adyvanced by the learned
counsel| for the appellants regardlng conSIderatlon of the guilt of the ac-
cused persons under Section 323 IPC, can be accepted so far as the
nature of the injuries Nos. (1), (2) and (3) concerried, they are of simple

Jc‘h
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" nature and evidence on the record esiabished that these Injuries DR the "

person of the deceased were caused by the appellants and"lhere is evi-
dence of the: eye-witnesses ‘deposing to.establish the causihg of these
injuties orr the person of the deceased by the present appellants.

PROBATION "BENEFIT OF:+ >

E At offence under Section 323 IFC committed by young persons in their
twenties, No previous convictiori. He is entitled to benefit under.

* Al a a ¥ ? y.
83, PRECEDENT:

. 1999 (2) JLJ 100
" NARAYAN PRASAD Vs. M.P.S.R. T.C.

Full Bench specifically laying down that contraty view will not.be déemed
good law. No-ruling of divisiori bench laying down"contrary view, can prevail,
1978 MPLJ 664 and 1994 JLJ 648. (FBY referred to.

.o ®
84. SUCCESSION ACT, SECTIONS 63 (c), 276, 237:-
1999 (2) JLJ 133
VIPIN PARERA Vs. DAVID LAGHRAN

- Original copy of will lost from the Court file; Photocopy available. Probate
can be granted on the basis-aof such copy. Due and valid execution of will has
* to be proved. Propounder should remove every suspicious circumstance from

o

4 + »

3

the mind.of the Goum AIR 1959 SC 443 follwed, o

< A regustered will may be taken to be’genuine. But'it is not sufficient to

dispel all suspicions if exist. Due execution and understanding of testator etc.

have to be proved. AIR 1962 SC 567 followed. The propounder has to prove

the khowledge of the testator and his sotind mental -state, Testator's under-
- * standing as to nature ahd effect of disposition has also to be proved. AIR 1974
' SC 1999 followed. .

Wilishrouded by suspicious circumstances. It becomes a matter of Court's
* conscience. Evidence of propounder should be such which satisfies conscies
of the Court. AIR 1977 SC 74 followed, Will must be proved to have been
executed and attested ds indicated in law. Free violation of execution after
knowing_.and understand’ing contents of by the testator should also be proved‘
to dispel any suspicious circumstance. (1998) 4 SCC 384 foliwed.

.Testatrix an old lady sufferlng trom fracture of femur. Died within three

+ weeks of execution of will, It is a suspicious circumstance, Not registered

‘during her life. No mention of earlier will are-further suspicious-circumstances
which should be dispelled by propounder.

The scribe was an Advocate contradu,ting pfopounder.’Evidence not found

I~

worthy to rely will beceme suspicious, ¥

V\7|II attestlng witnesses and scribe of will not proving execution of the will X
. accordmg to faw. Déposition doubtful, Will not proved.

ki , . (104} .
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©ifawill duly’'proved by attestmg witnesses, testatrix writing will in her own
handwriting. She also read over thie will to attesting witnesses will duly proved.
e e ) !
* = 85. WORDS AND PHRASES : “ORDER™:- o T
- 1999 (2) JLJ 156 . T

* MOHD. YUSUF Vs. STATE OF M.P,

The word “order" means a.mandate, a command, a request or & specnes of -
writing, embodying a request, direction to do something or not to do some® _
thing. It Includes alf kind of qrders including a formal order. It also includes *
every decision tdken by Court or Aurhotiry. It indicates some expression of
opinion which is to be carried out or enforced. It i$ the' conclusion of a body, i.e.
a Court, Authority or Tribunal upon any motion. it includes all decnswns taken
at different stages. . .. B

. R * [ ] had bl v, -
86. CIVIL SERVICES: MARRIAGE:- SU o
1999 (2) JLJ 368

JEETU Vs. NAGAR PALIKA PAHISHAD

, Rematriage of widow, does not remain widow nor dependanf of daceased
husband. Widow appointed on compassionate ground after death of her hus-
band is not entitled to continue on the post after remartiage. Major son ac- ~

. quires such right,

a

et o . .
87. MOTOR VEHICLES ACT, 1988, SECTIONS 140, 141, 147,168 AND 173
(1) .
1999 (2) JLJ 338 o

ORIENTAL INSURANCE CO. LTD. Vs. GOPAL SINGH i

Payment made as interim award. Merges in the final award to be passed, Y
under S.168 ‘Cover-note issued on 29th. Commenges from ‘midnight of 28th.
Accident taking place at 6 a.m. on 29th is covered. InsDrer is liable alongw;th .
owner and driver of the vehicle. (1990) 2 SCC 680 followed. 1997 (2) JLJ 17.
approved. (1997) 1 SCC 66, (1998) 1 SCC 365 and (1998) 6 SCC 534 distin-
guished, .

- o - -
88. MOTOR VEHICLES ACT, 1939, S. 92-A : TIME OF INSURANGE'-

1999 (2) JLJ 415 .

NEW INDIA ASSURANCE CO. LTD. Vs. SMT. SITA BAI AND OTHERS *

Cover note timed and dated. Liability of insurer cdmmences from the time
put on cover note, Accident took place befare that time. Insurer is not Jiable to
pay interim compensation, JT 1990 (2) SC 164 distinguished. C.A. 1550/94

- b and AIR 1997 SC 2147 relied on.
N x . . .
- ®
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o “MOTOR VEHICLES ACT, SECTIONS:147 ) AND 149 (1) READ WITH
SECTION 154 CR.P.C. RELAT!N‘GTO*’FIR- SAITRI
4999 (2} JLJ395(DB) « 7 men -, s ¢ feo o

" . BAPUVS:! KARANGINGH,__,_ R A L

. -
£ - wl b

--oath in clarm case cannot be disbeliéved on the! basrs of such RIR. The j rnsurer

- ,may be enfrtled ro avaid, liability of paymg compensatron on some grounds

v

St“l! it rs Tiable, to pay compensatron to person “entitied under award. It can'take
step to Tecover same from insured, 1996 ACJ 1178 (SC) followed,

«Offengrng Vehrcle carrymg more passengers—than permitled( nsurer is

strll lrabi to pay compensatroh May: recov’er.sdme frony lnsuredr e e
-~’,;f“,‘_~l.”u M:., b Qf. e N
" 90..-COURT AND CONTEMPT OF COURT ACT SECTlONS 12 AND 14 .
© \1999'(2) JiJ 382,
JAIPIUNA PRASAD JAISANI Vs SMT éHIKHA’ DUBEY -COLLECTOR

- The Hrgh Court. suspended the convrctron of the ! member ot the Panchayat,
-Subsequent. removal from office ofsPanch on the basisof Gonviction amotunts
to contemptvotrHrgh ~Coutt: Contémner,:Smt: Shikha;Dubey, Collector, Harda
. has been.summoped- Jon,answenng ithe charge~dis-obeymg -thesorder of the

\Hrgh -Court though-in -pjain-English-languége. not .understood: by- the
Administratve Officer.Such Officer should seek legal.adviserand approach.the
Court for clarification, Guardranfof faw and order.pleading ignorancerof lan-

“

w?

guage. t.is sad i commentary “of state_of affairs in the State..One may say with.

Hamlet "Somethmg is rotten iy the State™ ‘Orderof the Court if not’ acceptable
to Government Officers {hey should seek Iegal remady. They are not supposed
to act as ordmary street urchms I they disobey, they vlolate the 'rule of law.

EXTRACTS FROM 'rr-re JUDGMENT (’r g

5. Lookmg to.the facfs that she has, beensummoned before this Court forthe

first time and,thaf she has wuhdrawn the offending ordet passed by hér,

- this.Courtis.of;the view that it would.be in the interest of justice'of accept
her apology rather thar passing a_sentence of conviction under the Con-

. terript of Court Act; It is neverthieless duty of this Gourt to warn the con-

. temner that any’dis-obedience of the, ordey passed by this Court or any

other judicial Court is'not likely to be tolerated in future, She should be

more crrcumspect while discharging her duties as ah administriative of-

ficer, It is pointed out-to her that the “Courts of law, & Fountains of justice,

N\ ‘represent the Majesty of law", and all the .officers of her rank are espe-

cially expected to'respect the Majesty of Law .by. followmg the legal pro- .

cedure:prescribed and not by over- reaching the Courts in ifdirect man-

ner.Had.shé Been careful, She could have moved this Court for clarifica-

tion/vacation of- the'order passed, by this Coun befdre: taking any Step to

declare that-office of the petitiongr vatant. However, conttite as she Is, this

“Court” accepts her apology and dnscharges her after glvwg the above
‘. warning. .

\ - d 7
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Maker and wrrter oT FIR not examlned Statement of eye‘wnnéss gr\'en on -
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64, The Court notnces the growing tenden.;y amongst the offncers af the Gav- .
- ernment who behave like an ordinary street urchins, when faced with an
order, of the' Court, which appears them, unagceptable for whatever rea-
s " son.Asa rule, they should adopt a Iegal remady against such orders. The
i Courts*can, correct their errors. If it is pot possible, they fnust obey the
orders of Cotirt lnerally Thete is no escape. They canriot say that a par-
- ticular order of a Court of law is unpalatable If they disobey, They violate
the very rule of {aw, which is the foundation of their authority also.
« T [
. CR. Pmc "'SECTIONS. 161 AND 162, EVIDENCE ACT SECTIONS 27 60, |
138, 145 AND 155, LP.C. SEGTlON 302:- “
1999 (2) JLJ 354 . R )
RAMMIALIAS RAMESHWAR Vs. STATE‘OF Mme - . N

Section 162 of the Cr.P.C, Permits the cross examiner to ‘use prevnous g
statefneit recorded under S. 161 for limited purpose of contradiction. To con-"
tradict a witness, therefore, must be to discredit the particular version of the

. witness. Unless the former statement has the potency ta discredit the present
statement, even if the latter is at variance with the former to some'extent it . .,
would not be helpful to contradic! that witness. Tahsildar Singh Vs. ‘State of
‘U.P., AIR 1959 SC 1012 relied on. . v

. Bye witness seeing incident of murder. Post event conduct of such wit-
e ness varies from person to person. He did not inform police or famtly members
. of deceased. It is not his abnormal conduct. Incongruities coming in the evir
‘dence of maker of FIR and anather eny witness Explanation not sotght. In- "
, congruities are immaterial. The very purpose of re-examination is to; explain
;  matters which haye been brought down in cross- examination. It is not con-
fined to clarification of ambiguities brought down in cross-examination. Any . -
question can be put to get explanation. Eye witness examined at length. Itis *
quite.possible for-him to make some discrepancies. All inconsistent state*
ments not sufficient to impeach credit of witness, Former statement seemingly *
inconsistent with the statement need not necessan[y be sufficient o amount to
confradiction. In this case evidence of eye witness found credifable, Accused .
was punlshable under Section 302~I PC. " 3

. ® -

92. NEGOTIABLE INSTRUMENTS ACT, SECTION 138 AND SICK INDUS-
TRIAL COMPANIES (SPECIAL PROVISIONS) ACT, 1985, SECTIONS 3
(1) (o) AND 22;- .
1999 (2) JLJ 400 : :
ROM INDUSTRIES LTD, (W/s.) AND ANOTHER Vs. STATE OF mP -

Criminal complamt filed against public limited company much before its
. ‘declaration as sick is-not hit by these provisions, Criminal complalnt against,
\pubhc fimited company filed before its declaration as sick istnot hit.

Hd .
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- 93. SPECIFIC RELIEF ACT, SECTIONS 16 (c) 20, 21 AND 22 & EVIDENCE
" 'ACT SECTION.114:~ « ~
* 1999 (2)'JLJ 386 (DB)
MAHESH CHANDRA GUPTA Vs. A.K. MISHRA

Plaintlﬂ deposing about availability of fund with him believed by two Courts.
No interference in LPA cariBe made. Vendor not gettmg the land measured as
agreed cannot say that time fixed for sale was essence of the contract. AIR

. 1997 SC 1751 distinglished. Delay up to the period of limitation does not

disentitle plaintiff to get decree. Rise in prices not a $ole consideration to
refuse decree. Plaintiff ever ready to perform his part cannot be refused de-
cree, AIR 1965 SC 1405 And AIR 1996 SC 116 distinguished. AIR 1996 SC
2150 followed. ,

In the present case plaintiff found entitled to decree for specific perform-
ance. Considerable time elapsed. Directed to pay balance price with interest
@ 2% compoundable yearly. Plaintiff vendor- deposing of Natiohal Savings
Certificate with him but not producing the same. No adverse inference can be
drawn against him. 1969 MPLJ. 271 (SC) distfngunshed

. R

94. M.P. ACCOMMODATION CONTROL ACT, SECTION 12 (1)-(b) : SUB-
- TENANT NOT NECESSARY PARTY.:-
1999 (Il) MPWN 5 -
KISHAN CHAND Vs. SMT. MANISHA LALWANI

. ‘Sub-tenant is not necessary party. He is bound by the decree.
N ¢ ®
95.-.CR. P.C. SECTION 319 : NEW ACCUSED:~
1999 (1) MPWN 12
MAHENDRA SINGH Vs, STATE OF M.P.

New accused cannot be summoned at intial stage of putting challan,
Such accused can only be summoned after the evidence is recorded and if
they are found guilty on the basis of material on record under Section 319
Cr.P.C. ) §

. - o
96. CR.P.C., SECTION 378 (1), 454 (1) AND 452 : REFUND OF PROPERTY
" UNDER CR P.C. APPEAL/ REVISION:- .
1999 (2) JLJ 150
' STATE OF M.P. Vs, GAURISHANKAR

Accused-acquitted and p?operty ordered fo be given to aceused under S,
452, Order under Section 452 Cr.P.C. is appealable Under Section 454 (1),
One Compromise appeal against acquittal and handing-over property may be
entertained. Dooument relating to seized property ot available on record.
Ascused should establish his entitiement to'the property.

NOTE:- Judicial Officers are requested to note that in some cases the
appeal lies from an order passed under Section 452 or 453 of the Cr,P.C. and

. (108) ;
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in rest of the cases fhe Rewslon lies, Please see the provlsnons of Sectlon 454 ;
- Cr.P.C. B
v . - 4
97. CONSTITUTION OF INDJA, ART. 227, BOARD OF REVENUE SUBOR-
DINATION TO HIGH, COUF!T,n .
1999 R. N. 338 (HC) . R
MANGLU Vs. STATE OF M.P. . '

BQard of Revenue is also. subordma’té to High Court like all other Tribu-
nals/ Courts, under Art, 227 of the Constitution of India.The decision of Board
of Revenue cannot be given preference on face of High Court decision.

Instead of followmg the judgment ot the High Court, case was declded by
‘the Board of Revenue and following decisions is given by it. It is the contempt
of Court. Decislon of Board of Revenue running counter to the decision of
High Court is liable to be overruled.

-t S

® - I & )
98. CR.P.C., SECTION 394 (2) PROVISO-: RIGHT TO CONTINUE APPEAL~-' :
. 1999 (2) JLJ 147
' VIJAY SINGH Vs. STATE OF M.P. -

. Husband conwcted with lmpnsonment Who d;es during the pendency of
appeal. His wife may be granted leave to continue appeal as she wanted to’,

\5/ remove, the stigma attached with the name of her. husband,

¥

. X L :
99, GUARDIAN AND WARDS ACT, SECTION 10: CUSTODY OF CHILD:-
1999 (If) MPWN 9 ) oo
SANTRAM Vs. MRS. UTTARA KUMAR ‘. .

Son properly educated and maintained by mother. Father not entitied to .
the custody of the son. Son becoming 15 years of age during litigation does <
" nat change the position,

5

100, LAND REVENUE CODE, 1959 (M.P), SECTION 115, 116, 158 RIW
LAND REVENUE AND TENANCY ACT, 1950 (M.B.) SECTION 54 (vii)
AND ZAMINDARI ABOLITION ACT, 1951 (M.B.) SECTION 3 : RECORD-
ING THE NAME OF THE PARTY:- _

1999 RN 329 (HC) ‘ : :
BRAJ VALLABH Vs. STATE OF M.P. :

Land not recorded in name of plaintiff in year 1950-51. He does not ac~
quire right of.pacca tenant. Person lawfully recorded as *mamuli maurusi” in
*  revenue recards of 1950-51 acquires right.of pacca tenant, Person recorded
~~  as pacca tenant in column No. 4, Revénue authority cannot delete his name *
j*"f and record the same in column No. 10 as trespasser. Purchaser from pacca
tenant acquires right of Bhumiswami on enforcement of the Code, on 1954

Land recorded in name of plamtlff as “mamuli maurusi” did not vest.in St ate
X L . .

Lo(10y
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1999 RN 345 (HC)
PHAGUA Vs. RAMLAL

reconveyance also executed prescribing three years time, Such sale-deed is
nominal and does -not convey any title to the purchaser, Hé can receive the
_amount given as loan.

P

102, LAND REVENUE CODE, SECTION 165°(4):-
1999 RN 333 (HC) )
NANDILAL Vs. SUNDEREAL

" Vendor possessed only 6 acres of land. Trarisfer made in 1960 is hit by the
provnsnons under section 165 (4)
- o
103. M.P. LAND REVENUE CODE, SECTION 248 (1) AND (3):-
‘ 1999 RN 328 (SC) -
- STATE OF M.P. Vs. SIND MAHAJAN EXCHANGE LTD.

. Decision under Section 248 (1) dées hot decide title to the land, Party
_ aggrieved may me civil suit under-Section 248 (3) for decision on title,
v v e -
104. LIMITATION ACT, ARTICLE 60; -
1999 RN 341
DINESH Vs PANNALAL X
* . 8uit for settmg aside alienation made by guardian, not filed within three
years after attalmng majority is barred by time,
. ®
105, LIMITATION ACT, ARTICLE 64:-

. 899 () MPWN 16
" ¢ MILLO BAIVs. ARJUNLAL

Suit for possession of agricultural land filed after 12 years is barted by
umltauon .

A

106, MOTOR VEHICLES ACT, 1939, SECTION 95 AND MOTOR VEHICLES
ACT, 1988 SECTION 147 :- LIABILITY OF INSURANCE COMPANY:~
. 1699 {2) TAC 687 (PAT. HC) (RANCHI BENCH)
' NEW INDIA ASSURANCE CO. LTD. Vs, ARCHANA KUMARI

_Motor insurance. Effective date of i insurance cover was 9th January, 1989,
‘Accident took. place on 21st January, 1989 where as' new Act of 1988 came
into force on 1st July, 1989. Section 147 (2) Providing that any policy of insur-
ance issued with any limit and in force immediately before the commence-

. ment of new Act, shall éontinue to be effective for a period of four months after

. such commencement .or till the date of expiry of such pelicy whichever Is.

'earller Whether llablhty of Instrance Company will be governéd according to

(110} * e
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101. LAND REVENUE CODE, SECTION 165 AND T.P. ACT, SECTION 55:-

.. Sale'deed executed for half of the actual price. Agreement of

Ay,
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the terms.of pol;cy i$sued under ihe old Act of 134, it was held yes. Tnbunal

* committed error of law in recording a ﬂndmg otherw1se, ¢ .

‘Extent of liability of Insurance Company. Four persons of a family died in

one accident! Four separate claims: cases filed by same claimants. Conten- .

tion that all four cases can be treated only- one accident, Total. liability of In-

ZITTy -,.\.s..q. P s At

surer will be only Rs. 50, 000 Whether liability of Insurance Company in Be: ¢~

spect of one accident wﬂl be.only Rs, 50,000/- as per’policy. Held no. All four

claim cases involving four separate deaths or injury will be treated as-a sepa— )

rate accident, .

>

- , @
A +

107. MOTOR VEHICLES ACT, 1939, SECTION 96 (2) (b) (ii) (SECTION.149 .

'(2) (a) (i) OF ACT 59 OF 1988): DRIVING LICENCE:- .
1999 (2) TAC 803 (KANT, HC)
NATIONAL INSURANCE CO. LTD. Vs. T. SHARANAPPA

Liability of Insurance Company. Driving dicence. Defences avajlable to
Insurance Company. Plea of the Insurance Company regardmg breach of

condition viz. vehicle was driven without obtaining a valid driving licence on )

the date of acciderit, Reply of the' owner that _his licence was not traceable,
Insurance Company failing to summon any witness or documents from R, T.O.
in support of its plea. Whether Insurance Company can be exempted from

. liability to pay compensation. Held no. Insurance Company failed to discharge
.« its burden to prove or establish that owner of Moped had no driving hcence

Insurance: Company held liable for payment of compensatlon, d
£y . ks
108. MOTOR VEHICLES ACT, 1939, SECTION 149 (2) (a) (il) ¢ DRIVING
LICENCE:- s

1999 (2) TAC 742 (MP HC) “ R

o

NEW INDIA ASSUBANCE Co. LTD Vs. VIDHYA. BAl &yi
Defénces aVauable to Insurance Company Motor Insurance. Dyvrng

licence. Contention of the insurer that driver of truck-was holding a fake h—-

cence, Administrative officer of insurer produced an- applncauon by surveyor ”
on which Licensing Authority made remark that licence was not issued by his
office. Suryeyor's report produced but no official examined to prove that no
such licence was issued to driver even after opportunity given to Insurer, no
certificate from R.T.O. produced in relation to validity of licence. Whether in-

surance company can be exempted from liability of payment. Held no. i -

absence of record from Transpart Authority indicating that driver had no li-
cence at relevant time, Insurer cannot escape from its liability to satlsfy the
award,

‘ o :
109. MOTOR VEHlCLES ACT, 1939, SECTION 166 ;"' DEPENDANCY:-
1999 (2) TAC 711 (P&H HC)
RAJINDER PAL SHARMA Vs. JASWANT SINGH.

.. Compensation. Death of son and daughter-in-faw in one and same acci-
dent Claim gpph atlons for compensation. Parents dependent on the son

(111) o
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and not on daughter-in-faw, Compensation awatded for the death of son,

- Daughtér-in-law not presumed to have been contributing her income Jor part
thereof to father-in-law or mother-in-law but to her husband,’
) - ®
110. MOTOR VEHICLES ACT, 1988/ SEC‘]}&N 168 ; DEDUCTIONS FOR
LUMPSUM AMOUNT:-
1999 (1) MPWN 7
SUMAN VYAs (SMT) Vs. S. JAGJEET SINGH

Award of comepnsatnon, Deductions for lumpsum amount and for receiv-
ing the pensmn ‘and insurance amount of deceased cannot be ordered.
@

111. CONSUMER PROTECTION ACT SECTIONS 12, 17 & 21-A:-
-’ 1999 (3) CPR'9 (NC)

‘1 WEST BENGAL AGRO INDUSTRIES COHPORATION & ANOTHER Vs.

SHRI BIJOY Ki UMAR ROY

Complainant purchased Power Tiller, on 21-4-89, which was foutid de-
tective on use. Gomplaint was filed with the District Forum on 16-6-94 which
ditected replacement of the tiller with the new one. Plea of limitation was
taken which was rejected by the State Commission. Defects were noticed in
* Tillet shortly after its purchase and within warnanty period of one year. De-
fects were brought in the notice 6f dealer as well as the manufacturer within
the period of warranty. The cause of délay in fulmg complaint was the
assuarance given by the dealer to get the defects rectified. Report given by
Mechahic of the manufacturer corroborated the case of the complaint. No
reason 1o interfere with the order of State Commission.

'112. EVIDENCE ACT; SECTION'32 AND.CR. P.C. SECTION 161:-

1999 (4) CRIMES 191 (SC)

+» SUKHR Vs. STATE OF U.P. .
Under Section 161 of the Ctiminal Procedure Code Statement of injured
recorded by police and said statement was treated as FIR, During trial the
injured person died. Cause of death and time not known. Held, FIR as well as
statement given by the injured to the investigating officer is not admissible as

.

_dying declaration under Section 32.

®
113. EVIDENCE ACT, SECTION 32 : DYING DECLARATION:+
- 1999 (4) CRIMES 150 (SC)
PAPRAMBAKA Vs. STATE OF A.P.

Dymg declaration. Reliability of, Before recording statement of the victim
doctor did not certify that the victim ‘was in fit condition to make statement of

-the incident. magistrate after putting some guestions to the victim then in the

end recorded that while diving statement of the incident victirn was in fit cbndl-
tion fo'make statement. At the end of dying declaration the-dactor had certifled

‘ (112)
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that the victim was conscious. during recording.of the statement. Conscious-
ness and fit:state of niindare distinct and not synoftymous. Such dying decla-

" ration-is doubtful: Conviction canpot be based-an such doubtful «ying decla-

ratlon s ¢ R v
: ®o w “ KENEAN
114. C. P.C., 0.26 R. 9- MEASUREMENTS OF PROPERTY MINIMUM TREL .
QUIREMENT -
1999 (2) M.P.L.J.-S.N. 27 < . -
. KAPURI DEVI Vs. BHAGRI : v MR .

Dispuite between parties as to |dent|ty of larid and also as to encroach~
ment. Appointment of Commissicner to take measurement is the invariable
rule when there is dispute as to boundary or as to.encroachinent. Trial Court

, directed to appoint a competent Revenue-Officer and submit repott. 1974
MPLJ SN 65,.1991 MPRGJ NOG 65 and 1975 MPLJ 801 referred:

-

[ ] IOTRIR t

115, EASEMENTS ACT, SECTIONS 15 AND 33 : ALTERNATIVE WAY AVAIL-
ABLE, EFFECT OF:- ) .

1999 (2) M.P.L.J. S.N. 33 ) ' T

SUNDERLAL Vs. SHIVHARI . ’ »

Plaintiff enjoying right of way from main road to his house through
s’ Khandhar” for more than 30 years. Right of way of plaintiff obstructed by -
"% defendants by putting a fence, Defendants proceeded ex parte in, suit but
plaintiff’s cldim rejected on the ground that he has an alternative way. to. his
house. -Right of plaintiff based on easement by prescription over disputed
land could not be negatived on mere existence of an alternative way, Claim
decreed . . . v .

o - ' !
116. M.P. ACGOMMODATION CONTROL ACT, SECTION 12 (1 ) (o) AND -
CQURT FEES ACT, S. 7 (xi) (cc):- .
1999 (2) M.P.L.J, 686 )
MADAK CHAND JAIN Vs, SMT. FATMA BAL

+  Suit for eviction comprising tenanted premises and enc;oached protion,
‘No separate court fee payable in respect of encroached portion. In respegt of
claim as made for eviction court-fee is. payable under Section 7 (xi) (cc) of the

uCourt Fees Act.

= B

e . :

117: LAND Acawsmon ACT, SECTION 4 (1) : ACTION FOR ACQUISTION” .
- OF LARGE AREA COMPRISING OF SEVERAL PLOTS:- -

X 1999 (2) MPLJ. 714 . -

™_' °  SIYARAMYVS. STATE OF M.P.

Nt
X Speqflcatlon of particular land needed for specific purpose not neces-
sary. Notification’ under publication of its substance in locality. Presumptiony
under Section 114 (o) of Evidence Act could be drown for discharge of official

X
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"duties. The.purpose of acqulsmon The public purpose "New Housing Policy’
‘indicated in Notification. Said notification is valid. Notification tnder section 4
. {1) Land Acquisition for ‘Housing Scheme’ by- Housmg Board. Specification of
public purpose can only be with reference to acquisition of whole area. State
must exercise its statutory power fairly. Person aggrieved must also act with
utmost despatch for redressal of his grievances. Exercise of Junsdlctlon inthe
interests of Justlce and not merely o the making of a legal point.
. 0.

118. CRIMINAL TRIAL = APPRECIATlON OF EVIDENCE, EVIDENCE ACT, -

. SECTIONS.32 AND 45, 1.P.C. SECTION 302 ANP ARMS ACT SECTION
. 27
* 2000 (1) M.P, HIGH COURT TODAY 183, '
VIJAY SINGH Vs..THE STATE.OF M.P. .

’ﬁ The' deceased said to have been shot with-a gun in broad day light at.a
place where large number of persons were present and had witnessed the

. crime. But all the eye witnesses, including the brother of the deceased who
was himself injured in the incident, turned hostile and not supporting the
prosecutuon story. Thé only evldence against the accused consisted of report

. made by the decéased to the policé and his statement recorded by executive
magistrate, both treated as dying declarations, stating that at the exhortation
‘of accused.Vijaysingh the latter’s son, accused Manoharsingh had fired at the
deceased, causmg‘lmury on his ptivafe'part and on dne of his buttocks. Medi-
cal evidéhce proving inijuries although wrongly sfating the buttack injury as
entry wound,ihstead of exit wound. Held, on close scrutiny of the dying decla-
rations thére-was no. infirmity in them. Conviction of accused Manoharsingh
forthe offence under Section 302 IPC and of accused Vijaysingh for the of-
fence under Section 302/ 34 1.P.C: recorded by the trial Court mainly on the

dying déclarafions, upheid by the High Court.

EVIDENCE ACT, SECTION 32, DYING DECLARATION:-

To be admissible as dying declaration the statement must relate to the
cause’of death o as to any-circumstance of the transaction-which resulted in
the death of the deceased, Statefnénts of the deceased, treated as dying
declatations, stating about his being fired at by one of the accused upon
exhotiatior of the father of thétacoused, The firing taking piage on 18-1~1989,
The deceased dying after about 3 months, le. on 22-4-1989; Throughout that
period, the deceased remaining admitted in Medical College Hospital, when
operation was also done upon him in order-to manage his injurles Death due

. to pemonmes resultmg in toxaemja, Held it was not necessary that death
“should have got nexus in tefms of fixed time with the statement; Statements of
the deceased relating to the ciroumstance of the transaction which resufted in
his death and were properly admitted as dying declarations. JT 1998 (3) sc
449 and AIR 1997 SC 768 rellq‘ql oh.

EVIDENCE ACT, SEGTION 45 ; EXPERT'S EVIDENCE:- ‘
The doctor's evidence that gluteal WOund of the deceased was an entry

#
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wound. No- teasons gnlen by the doctor o support of his opinion. Also contra-
dictory:to medical’ opinion expressed hy -eminent dactors or experts in thelr
text books on Medjcal Jurisprudence. Held the doctors evidence was |
primafacie wrong and the Court was not bound by:it.” T T .

.
>

—Yipe. ‘§5. 302 AND 302/34:- NATURE OF INJURY:- - :

A smgle gun shot fired by an accused on the, exhortatuon of fathér of that
accused caUemg pietcing wound near the raot of the penis of the deceased,.
.resulting in entry exit wounds. The injury upon medical évidence was
dangarous to life, The death ogeurring nearly three months after the mcndeﬁt i
in Medical College Hospital, where the decgased throughout remained ad-
mitted. An operation was also done on the deceased whlle he was admittedin -
the hospital, Death due to peritonitis resulting in toxaemia. Held, the shot was ~,
fired at vital part of.the body; the death was the direct result of the gun shot .
injury and the accused who shot wanted-to cause death. The accused who. :
shot rightly held-to_have been convicted, of the offence under Section 30%5&
- I.P.C. and his fathe( of the offence under Sectlon .392/34.1.P.C. oo R
ARMS ACT, SECTION 27:- ce T paT e
The offence of using fire-arm. An accused firing at the deceased on ox- |
hortation by another accused, who was father of the first accused. Heid asking. .+
anothier to shoot was not using of the fire arm and, therefore, the father com- "
mitted no offence under section 27 of the Arms Act. His-conviction under
‘Section 27 of the Arms Act set-aside. The conviction of the son whoactually
<™ shot was however, maintained for the offence under Section 27 of the Arms
Act.

119, CR. P.C. SECTIONS 354 (3) AND 366 ; CAPITAL PUNISHMENT‘ p
.*2000 (1) M.P.H.T. 160 (SC) .
MOLAI Vs, STATE OF M.P. - :

Two accused asked by Jailar to work at his,_house in. Jail, Qne of the,
accused was guard in the Jail and the other was convict undergqﬁng jail sen-
tence ip ‘the Jail. Confidence repased in them. Both committing rape and
murder of-the young daughter of the jailor, aged about 16 years, while she was
alone in the house. Both the accused then causing disappearance of body
throwing it in a spet(c tank of the hogse No mitigating circumstances. Held,

Y the case squarely fell in the category’of rarest of the rare cases and the only -

proper punishment was capital pdmshment ) . : « -
EVIDENCE ACT, SECTION 3 : CRIMINAL TRIAL : APPRECIATION OF
EVIDENCE:-

-
]

Clrcumstant(ai evidence. Furmshmg of false information by the accused
iwhen they were asked about the deceased. Held that this was circumstance
j which could be used against the accused Two panchanama witnesses. Only
~ ™ one examined, effect of, The atherwitness need not be examined. Paragraph

27 partly reproduced:- .

: © (115)
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+ incriminating articles urged that the prosecution ought to have éxamined other
panch witnesses to corroborate the evidence of Shyamji Smgh (PW7).No_ °
Such contention was raised in the Courts below and we do not think it proper
to entertain at this late stage. In addition to this, it is not necessary to examine =~
-* both the panch witniesses, If the accused-wanted the other panch witness for_
cross examination, cettainly he could have {aken proper recourse during the
. trial.”
< - [ ] .
120, CRIMINAL TRIAL : APPRECIATION OF EVIDENCE:~
2000 (1) M.P.H.T. 153 . .

RAMMI Vs, STATE OF MP

* The trial Court pointed out that he did not Inform the members of the family
of the deceased nor did he bying this matter to the notice of the police. The
Sessions Judge regarded the aboveé as a conduct incompatible with the nor-
mal,behaviour of a person witnessing such a crime. Such a remark on the -~

~ conduct of a personwho witnessed the murderous attack is least justified in

the realm of appraciation of evidence, This Court has sald time and again

‘that the post event conduct of a witness varies from person to person. It .

cannot be a cast-iron reaction to be followed as a model by everyone

witnessing such event. Different persons would react differently on see-

ing any violence and their behaviour and conduct would, theréfore, be
- different,

EVlPENCE ACT, SECTION 138:- PURPOSE OF RE-EXAMINATION:~

N There is an erroneous impression that re-examination should be con-

* tined to clarification of ambiguities which have been brought down in cross-
examination. No doubt, ambiguities can be resolved through re-examination.
But that is not the only function of the re-reexaminer. I the party who called the
witness feels that explanation is required for any matter referred to in cross- .
examination,”he has the liberty to put any question in re-examination to get
_the éxplanation. The Public Prosecutor should formulate his questions for that
“purpose. Explanation may be required either when ambiguity remains re-
garding any answer elicited durmg cross-examination or even otherwise.If
the Public Prosecutor feels that certain answers requiré more elucidation from
the witness he Has the freedom and the right to put such questions as the
deems necessary for that purpose, subject of course to the control of the Coutt
in accordance with the other provisions. But the Court carnot direct him to
confihe his question fo ambiguities alone which arose In croSs-examinatlon .

EVIDENCE ACT, SECTIONS 145 AND 155:- .

Mere inconsistency in evidence is not sufficient to impait the credit of a
witness, Only such incénsistericy as amounts o contradiction affects the credit
of a, witness. . I
(NOTE : Mark the distinction between the words ‘omission®, ‘inconsist-.

[N

.
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ency' aind ‘material -contradiction’s For that pleasé go throtigh Section 154
Evidence Act read with Sections 161 and 162-Ct.P.C. also)

“’?“'s "Merely because there is inconsistency in evidence it is not sufficient to

impair.the aredit -of the witness, No-doubt, Section 155 of the Evidence Act-
provides scope for |mpeach]ng the credit of a witness by proof of inconsistent
‘former statement. But a reading of the Section would indjcate that all incon-
sistent’ stalements are not sufficient to impeach the credit of the witness. A
Jformer statement though seemingly inconsistent with the evidence need not
necessarily be suffifcient to amount to contradiction. Only such of the incon-
sistent statement which is fiable to be “contradicted” would affect the credit of
the witness, To contradict a witness, thereforejl must be fo discredit the particu-,
‘lar version of the witness, Unless the formet. statement has’ the potency to -
“discredit the present statement, even ifthe latter is at variance with the former
to some extent it would not be helpfu] to contradict that wntness

»

B

®
121. M.P. ACCOMMODATION ‘GONTROL ACT, SECTIONS 25°A AND 23-A..
(a) : CO-OWNER ENTITLEDTO POSSESSION , -
2000 (1) M.P.H;T, 266
MOHAMMAD ISMIL Vs. MEHMOODA KHANAM.

. An owner of a-house cannot be dentided of his or her rights while afford-

- ing statutory protection to,the tenarit. After all he cannot become practically an

q,«_»_«/ owner of that house. That is not the legislative intent. The landlord must get

" possession of the house back when it is required by her for own residence,

otherwise it will be a self-defeating. exercise to achieve the goal of soc;o-
economic justice. N

- There is a statutory presumptlon incorporated in Section 23-D (8) of the -
Act that requirement of the landlord under Section 23-A {a) of the Act is
-bonafide. Apart from this statutory provision.the applicant by the evndence on
record has proved her bonaflde requnremem. ¢

*Jurisprudentially is not correct to say that'a co-owrier of a property is oot
its owner, He owns every’ ‘part of the composite property along with others and
it cannot be said that he'is .only a part-owner or a fractional owner of the
-. property....a co-owner is as much an owner of the entire property as any sole
owner and the absence of other co-owners will-not disentitle a co-owner from
maintaining an action for eviction when the other co-owners do not object to

the same”. In view of this legal position the applicant is entitled to maintain the _
action for eviction as.co-owner even if it js assumed that the said HIBA suffers

T

s

from any legal infirmity, R .
] L4 L.
. 122.1P.C. SECTION 295 : SUICIDE BY A MALE PERSON:- - :
\}i © 2000-(1) M.P.H.T. 295 S
RAM SEWAK Vs, STATE - :

Sulmde bya mele person occasioned due to threats by persons enemical
to him. Person giving threats cannot be said to have abetted the commission

»
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of suicide. No presumption of abetmeN under Section 144 EVIdencé Act also .
anses against them, . . 5 L,
. . E .
123, SCHEDULED CASTE AND SCHEDUL TRIBE (PREVENTION OF R
ATROCITIES) ACT, SECTION 3 (1) (v):-
2000 (1) M.P.H. T. 281
JANGGU ALIAS SHOBIT Vs. STATE OF M.P.

The offence of dispossession from any land or premises, stated in the first
.. Clause of section 3 (1) (v), does not take place unless the prosecution estab-
lishes that the concerned member of Scheduled Caste or Scheduled Tribe
«. ‘yas in possession 6f the land or premises, of which he‘was subsequently
disposed. Prosecution failing to establish the possession. Offence held not
commntted
..
.>» 124, SERVICE LAW: DEPARTMENTAL ENQUIRY .
. 2000 (1) M.PH.T:216 '
: MUKHUL Vs. S.B.1.

HAND WRITING EXPERT : OPINION EXAI\;"NATION OF:~

The report of Handwriting expert admitted in evidence without examina-

tion of Hand-writing expert. But the Handwriting expert not examined aé the
employee himself opposed the prayer for his examination made by the Pre- ’
senting:Officer. Held, that because of the conduct of the employee himséli

. pon-examination of the Handwriting expert did not vitiate the enquiry,

NOTICE OF THE PROPOSED PUNISHMENT NOT GIVEN EFFECT OF:-

Notice of the proposed punishment was not given to the employee. Held,
this was not necessary as the concerned serevice Rules did not provide, for
such notice to be given.

. NON-SUPPLY OF ENQUIRY REPORT BEFORE THE ORDER OF PUN-
ISHMENT WAS PASSED EFFECT-OF:- Non- supply of eriquiry report to the
.employee before the order of punishment was passed by the disciplinary
_. authority. The concerned service Rules not requiring the furnishing thereof at
" that stage. The-order of the disciplinary authority also prior to the cut-off date
laid down in the case of Union of India and Ors. Vs. Mohd. Ramzan Khan, ..
(1991} 1 SCC 588. Held, the non-supply of the enquiry report at the above
stage.was$ of no consequence.

PEPARTMENT EQUIRY : NO-REASONS ASSIGNED IN SUPPORT OF THE
CONCLUSION:.EFFECT OF:-

. Noreasons given either by the disciplinary authority or the appellate
authonty in support of its conélusion. Thie concerned Service Rules not con- . ;,»
" templating the -giving: of reasons. Held, in case the disciplinary authority as , ‘,\‘ |
also the appellate authority agreed with the findings of the Enquiry Officer, no’
detailed reasons were required.to be given. 1995 AIR.SCW 4117 relied on, t
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INTERFERENCE BYTHE GOURT TO WHAT EXTENT;-© - "«

Interference by the High, Court with the quantum of pumshment Ol‘dmarA
= Mnly no !nterference by-thie High Court unless the penalty imposed is sghocking

“to the consclence -of the Court or is dlspropomonate to'the gravuty of the allex
gations. AIR 1999 S.C. 578 relied on. - ) s .
- ‘e ST 'w’
125; CRIMINALT RIAL :- PLEA BARGAINING o s
(1999)8800638 X oL LTy
STATE OF UP Vs, CHANDRIKA - . feo e

' The respondent along with two others was charged under ‘Section 302
fead with Sections 307 and 34 |PC for committing murder. The Sessions Judge
¢onvicted the respondent’unider- Section 304 |IPC and sentenced him to un-
dergo eight years’ Rl. Aggrieved by the said order, the respondeit preferred
.an appeal before the High' Court and at the time of hearing he opted not'to’
challenge the 1|ndlngs of conviction recorded by the trial-court with"a view to.
bargain on the question of sentence. A Single Judge of the High Court ‘ac-z
cepted thig bargain and allowed the appeal by observing. inter alia/that as the
incident had taken place long back and since the appellant had been jn jail. for
some time, hoth as undertrial prisoner and as a convict, it was_desirable. to
substitute*his remaining periad of jail sentence’as awarded by the trial court N
and -alteréd.the seritence to the period of imprisonment already undergone
(without stating the actual period of imprisonment.undergone by the respond-
ent) plus a fine of Rs. 5000, in default of payment Rl for six months, Allowung
the appeal, the Supreme Court . N

Held: . - K

‘The cancept of “plea bargaining” is not.recognised and is against public”
policy under our criminal justice system, Section 320 Cr.P.C. provides for com-
pounding of ‘certain offences with the permission of the court.and certain
others even without permission of the court. Except the above, the concept of
negotlated settlement-in criminal cases is not permissible. This method of”
short circuiting the hearing and deciding the criminal appeals or cases involv-
ing serious offences tequires no encouragement. Neither the Btate-nor the
Public Prosecutor nor even the Judge can bargain that evidence would not
be led or appreciated in consideration of getting flea-hite sentance by-plead-
ing guilty. The Court has to decide it on merits; If the accused confesses his
guilt, an appropriate sentence is required-to be iimposed. Furthen; the ap-
proach of the court in appeal or revision should be to find out whether the

¢ accuesed is guilty, not on the besis of the evidente on recevied. If he is guilty,

-an appropriate sentencess required to he imposed or maintained, If the-ap-

pellant or his counse! submits that he is not challenging the order of convic-

tion, as there is sufficient evidence to conneet the accused with the cnme then

) \also the court's conscience must be satisfied before.passing 3he final order
that the said concession is based on the eviderice on record. In-such cases, -

sentence commensurate with the crime committed by the accused is required

“- A *
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o be imposed. Mere acceptance or admission of the guilt should not be a
* ground for rediction of senfence. Nor can the accused bargain with the court
that as he is pleading guilty the sentence be reduced. a

LN - M

) s

126. J.T. (JUDGMENT TO-DAY) 1999 (7)SC.355 s .
- BHASKAR @ PRABHAKAR Vs. STATE S. 326 Cr.P.C. .

Terrorist and Disruptive Activities (Prevention) Act 1987- Sections 1
(4), 8,5,9,12,14,18- Indian Penal.Code 1860, Séctions-302 read with 1208
along withTamﬂ Nadu Property (Prevention-of Damage and Loss) Act 1992~ .
Section'4 -TADA- Expnry due to efflux of tlme-Deslgnated court ceasingto
Jfunction- Effect-Held offences not failing underTADA could be continued -
in‘regulat criminal court.-

TADA-. Designated court< Who could be appolnted as Judge- Designated
court framing charge- There after Designated.court ceasing to function due fo
expiry of TADA- Case made over to Additional Sessions Judge. Held since the
‘Designated court js in effect a Sessions Court the powers -and procedure aye
same and-as sych transfer the case to Additional Sessions Judge proper,

= Terrorist,and Distiptive activities, Prosecution- Procedure- Designated
Court framing-charges against appellant accused- Expiry of TADA due to-ef-
flux'of time Case made over to Additional Sessions Judge-Judge proposing to~
» proceed with ftial from the stage at which Designated Court ceased to func-
tioh-Appellant requiting the court to start the proveedings de novo Trial court
over ruling.the objections-High Coutt declining to reverse the progress of the
Trlal Held corclusion of Trial Court confirmed by High Court-unassallable.

It was held that the fall out of hon- existence or cessation of the existence,
of a Designated Court is that no offence under TADA can be tried against any_
accused: But what wauld happen to the offences not falhng under TADA, which
could be ftied in regular Sessions Court? The answer,is simple that the.case
, then must go for trial to a regular court. ,

The Judge of the Designated Court is in effect a Sessions Judge, his
powers.are those of a Sessions Judge and the procedure to be followed by
him is that of a frial before a Court of Sessions, Ih Such a situation when the
judge oftDesignated Court ceased o have jurisdiction on account of abofition
of that coutt, the Sessions Judge to whom the oase is transferred for trial of the
offences charged (after dropping otit the offences under TADA) must be re-
garded:as a successor Judge. It is immaterialithat such suceessor Judge
cannot.try the offénces under TADA of- that in the trial before a Désignated
Court certain items of materials could be admitted:as evidence which could
not get such admissionin the trial before regular criminal courts. «

“The court cannot afford to be oblwlous to the reality thatno withess i Is, on’
his own volition, desirous of going te the court for remaining there-until his turn ,.5(
is called to mount the witness stand and to undergo the agony of facing gruel-

+ling questions, He does it as he has no other option when summoned-by the
court. NMost of the Witnesses can attend the courts only- by bearmg with all the

v
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inconveniénces to himself and at the cost of loss of his valuable tnme When
any witness had already undergone such agony once in connection with the
same case, no effort to save him from undergotng that agony once again for -
{ the very same case should be spared, unless such re-sum morning is absor
lutely necessary to' meet the ends of justice, On the contrary, no prejudice
would be caused to the accused as he can invoke the powers envisaged in
the proviso to sub-section (1) of Section 326”of tie Code. lf the successor
Judge is of opinion that furthef examination of any witness, whose evidence
has a|ready been récorded is necessary in the interest of justice, the«Judgé
,would re-summon such-witness either for further examination or further cross-
examination and re»examination. When such a course is’permitted by law -
there can be no possible grievance for the accused that prejudice would be
caused to him if the evidence already on record is treated as evrdence inthe

case, : - -
[ ) .y ' “ 2.
12:; :0|\:|B1AY STAMP ACT, 1958, SECTIONS 2 (q), 32-A r/w Sch’ I, Art. 25.
xpl. 1:- . .
(19p99) 5 SCC 725 e ' T .
VEENA HASMUKH JAIN Vs, STATE OF MAHARASHTRA VI
Paragraph 8 and 9 of the judgment are reproduced S

*

The duty in respect of an agreement covered by the Explanatlon islevi-
able as if itis a conveyance. The conditions to be fulfilied are that if there is an
agreement to sell immovable property and possession .of such property is
transferred to the purchaser before the execution or at the time of execution or
subsequently without executing any conveyance in respect thereof, such an
agreementlo selj is deemed to be a “conveyance”. In the everit a conveyance
is executed in pursuance of such agreement subsequently, the stamp duty .
already paid and recovered'on the agreement of sale which is- deemed to be
a conveyance shall be adjusted towards the total duty, leviable on the convey-
ance. Now, in the present case, the agreement entered into clearly provides
for sale of an immovable property’and there is also a specific time within
which posgession has to be delivered. Therefore, the document in question
clearly falls, within the-scope of Explanation 1. It is open ta the legisiature to
levy duty'on different kinds of agreements at different rates. If the Jegislature -
thought that it would be appropriate to collect duty at the stage of the agree-
ment itself if it fulfils certain conditions instead of postponing the collection of
such duty till the completion of the transaction by-auction of a conveyance
deed in as much as all substantial conditions of a conveyance haye already.
been fulfilfed such as by passing of a consideration and délivery of posses- .
sion’ of the property and what remained to be done is a mere formahty of
. execution of a sale deed, it would be necessary to collect duty at a later (sic

\3 -, agreement) stage itself though right, title and interest may not have passedas -«
" such. §till, by reason of the fact that under the terms of the agréement, there is

& L

an intention of sale and possession of the property has also been delivered, it -
is certalr.\ly open to the State to charge such instruments at a particular rate

4\\ t
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which is akin to a conveyance and that is exactly what has been done in the
-present case. Therefore, it cannot be said that levy of duty is not'upon the .
instrument but on the transaction. Therefore, we reject the contention raised

on behalf of the appellants in that regard Paated

The learned counsel for the appeliants urged that the character of an
-instrument cannot be determined by reason of a subsequent event to take
place such as handing over of possession. But a close examination of the
provisions of the Explanation will make it clear that in the case of an agree-
.ment to sell'immovable property possession is fransferred at any time without
executing the conveyance in respect thereof andsuch ah instrument is deemed
to be a“conveyarice”. The object of the Explanation is-clear that if an agree-
ment is entered into and that agreement itself contemplates the delivery of
: possession of the property within the stipulated time, then such an agreement
should be deemed to be a conveyance for the purpose of duty leviable under

the Bombay Stamp Act. )
K [Note : Please refer toArt. 23 Sch. I-A of the Stamp Act (M.P. Amendment:)]
{}p-'\.
128. PRACTICE AND PROCEDURE ; PARTIES:- .
(1999) 5 SCC 711 -
JOSEPH Vs. BATHO MARY :

- Parties instituting new proceedings in connection with subject matter al-
ready under litigation are bound to notify their opposite parties in the earlier ~jo-
‘proceedings: .

Paragraphs 6 and 7 of the judgment are reproduced::

, The most crucial aspect in this case is fhe admitted premise that the

appellants were kept in complete darkness about the joint applications when

N they chose to file OA No. 1810 of 1971, Even the Land Tribunal was kept in the

’ the dark that another application for the same jand was filed by the appeliants
and which was hostly contested by the contesting respondents.

Ledrned Single Judge had not disputed the proposition that when fraud is
established the appellants have a right to institute a suit for a declaratory
decree that the resultant order is vitiated and is therefore a nullity. At any rate
the bindirig legal position on that score in the state of keral was based on a
decision of the High Court in Velappan Vs, Thomas, 1979 KLT 412. Though a
reference to the said decision was made by the learned Single Judge in the
Impugned judgment, its cotrectness has not been doubted,

129 "ATTENTION )
S. 3/7 AND' S, 12A, 12AA OF THE E.C. ACT
ORDER IN M. CR.C.NO 6111/ 1999 DECIDED ON 15.10,1999
NEMCHAND AGRAWAL Vs. STATE, ORDER PASSED BY HON'BLE
JUSTICE SHRI DIPAK MISRA AT JABALPUR MAIN SEAT OF M.P.HIGH  *
COURT. JABALPUR!
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In this application preterred .upder section 438 of the Code of criminal
Procedure (hereinafter reterred to as ‘the code').the applicant has sought
for grant of privjlege of anticipatory bail.in connection with crime No. 58/
99 instituted for oftences punishable under sections 3/7 of the Essential
Commodities Act fot violation of Motor: Spirit and High Speed Diesel (Pre-
vention of Malpractices in Supply and Distribution) Order, 1999, The Kero-
sene (Restriction on use-and fixaction of celling prices) Order, 1993 and
M.P. Kerosene Dealers Licensing Order, 1979.

It is not necessary to state the naturé of allegations against the applicant
as Mr. Manish Datt, learned counsel for the applicant, has urged that the
offences punishable under sections 3/7 of the Essential Commodities Act
have become bailable and in that event an appfication for grant of antici-
patory bail would not be maintainable but the learned Special Judge,
Raigarh has not been able to appreciate the same, and therefore, the
applicant has been compelled to approach this Court for grant of anticipa-
tory bail.

On 25-9-99 when the matter was taken up for heanng Miss Alka Pandya,
learned-Govt. Adv. for the State, had urged with vehemence that the of-
fences are non-bailable in.nature and the apphcant does not deserve the
pnvulege of anticipatory bail.

Mr. Manish Datt, learned counsel for the appllcant has contended that the
(The) Essential Commodities (Special Provisions) Act, 1981 (Act No. 18
of 1981) was brought into existence to deal more effectively with persons
indulging in hoarding and black-marketing of, and profiteering in essen-
tial commodities, and initially it was for a period of 10 years but later on
period of 10 years stood amended by period of 15 years by Essential
Commodities (Special. Provision Amendment) Act, 1993 (Act No. 34_of
1993) and the said stature was a temporary statute and had spent its
force. after .expiry of 15 years. It is his further submission that after the
explry of the said Act the (The) Essential Commodities (Special Provi-
sions ordmance. 1997 (No. 21 of 1997) was brought into force on 3.10.97,
and there after, (The) Essentlal Commodities (Amendment) Ordinance,
1998 (No. 13 of 1998) was brought into existence on 25-4-98 but at the
time of institution of the present case the ordinance had lost its force, and
therefore, there is no pravision at present declaring the offences under
sections 3/7 of the Exsential Commodities Act to be non-bailable.

1tis worth nbting here that when the matter was taken up for hearing on

1.10.99 Mr. Tankha, learned advocate General, had prayed for sometime
to find out whether any fresh ordinance has come into existence. Mr. R.S.
Patel, learned standing counsel for Union of India, he also prayed for time
to obtain instructions. On 6-10-99 Miss. Alka Pandya, learned Govt. Adv.
and Mr. R.S. Patel, learned standing counsel, made statements that no
fresh ordinance has been promuigated.

Indisputedly, under the Essential Commodities Act, 1955 (Act No. 10 of
1955). the offences punishable under sections 3/7 of the Act were bail-

i.
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) able In the 1981 “Act Sectlon 10 A of the prmcspal Act was amended after
the words “cognizable”. the words “and non-bailable were incorporated.

. The 1981 Act was to remain in force for a period of 10 years. By virtue of
amendment in the 1993 “peribd-of ten years” was substituted as ‘fifteen =g
years”. After the expiry of Act the (The) Essential Commodities (Speciat *
Provisions) Ordinance, 1997 ias promulgated and in the said ordinance
section 10-A of the principal Act stood substitute as under:-

“10-A Provision as to cogrizance and bail- Not withstanding anything
contamed in the code of criminal Procedure, 1973 (2 of 1974) every,
) “offence punishable under- ‘ .

~ {a) This Act shall be cognizable. - f .

(b) This Act except the offence punishable undet Sub- clause {i) of Clause
(a) of Sub-sec, (1) of Sec, 7 shall be non-bailable,

(c) ‘Sub- clause (i) of Clatise (a) of Sub-sec. (1) of Sec. 7, if committed
' more than ohce shall be non-bailable.”

“The said provision continued as such under the (The) Essential Com-

inodities (Amendment) ordinance, 1998.-The 1998 ordinance was promi-

ulgated on 25.4.98 and was published in the Gazette on the same date.

As admitted, no further ordinance has come irito force. In view of this,

there remains no iota of doubt that the offences pumshable under sec-

tions 3/7 of, the Esséntial Gommodities Act; 1955 are no more non- bail-
able.

7. Inview of the aforesaid the application under seéction 438 of the Code is
not ‘maintainable. The appllca’cion is accordingly rejected,

e semie B e N TR veRE A v ¥ 9 e e
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THE.ESSENTIAL COMMODITIES (AMENDMENT) ORDINANCE, 1998

, NO. 13 OF 1998 *-
Pubhshed in Gazetté of India (Extraordinary) Part Il. Section | dated 25-4-98
Pages 1-4,

CONTENTS

Section: :

1. Short title and commencement. 6. Amendment of Section 10 A.

2.~ Amendment of-Section 2, 7. Insertion of new Section 10 AA.

3. .Amendment of Section 3. 8. Omissjon of Secfion 12.

4, Amendment of Section BA. 9.  Substitutioh of new section for
Section 12 A,

5. Amendment of Section 7. . 10. Repeal and saving.

India.
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AN ordlnance further to-amend the Essential Comnlodities. Act 1955,

Whereas Parltament is not in sessron and the Presudent is satlsfled that

¢lrcumstances exrst whrch rendér’ it necessary for lume to take rmmedrate s
action; ™ ;

Now thereforel in exercrse of the powers conferred by clause,(l) of artlcle

128 of the Constitution, the Pres;dent is pleased to promulgate the followmg
Ordlnance. B

1 \l

- g +
i 4

1, Shorttitle and comencement- <o Lo T T

e (l)‘ This Ordlnance may be called’the Essenlral Commodltles (Amend-
ment) ‘Ordjnance, 1998. U
.(2) it'shall come Into force at once. *. ~ Thom o ,'," 1

2.,4 Amendment of Sectlon 2.« In Section 2 of: 1he Essemral Comﬁodntles Act
1955 (hereinafter referred to as the principal Act),~, G i

- (a). clause (ia) shall be re- numbered as.clause (ua), and before-clause
., . (iia). as so re-numbered, the iollownng clause shall be inserted,

. o, Remely:- " P - ¥ .
v (ia) “Code means the Code of Cnmrnal Procedure 1973 (2 of 1974)

- ° af]d “ e “ o

(b) in clause(a), sub-clause (iii) shall be omitted: * - Y. -3 -

(c) after clause (e), the followmg clause shall be mserted, nemely.- C

"(f) words and expressrons used but not defined.in this Aot and de-
* fined ln the Code shall have the’ meamngs respectlvely assrgned to
themlm that Code. .

Amendment of Section 3.~ In Secllon 3 of the prmcrpal Act o

. ‘(i)‘ In Syb-section (2), to clause (i), the following proviso shall be in-
serted,‘'nemely:- s y T~

“Provided that where a person allthorlsed under an aorder rssued

s < under this. section to make. thé: entry, search, examination or seizure
"+ is below the rank of @Magrstrate of the first class orits equivalent, he
‘shall obtain prior permission of an otﬁcer not below the ank. of a
Magrstrate of the first class of its eqmvalent before maklng such antry,

" search, exammatron or seizure.”, * . .

J “ '\(N\;"h

(u) after sub-sectron (2), the ’followrng sub- sectron shall be mserte& -
nemely:- . R

,, (2A) ‘An ordet made under this sectlon may prowde for certaln allow—
ance for difterence between physical stock and stock in record of : any

-éssentjal commodity which may occur due to clrmatlc condmons or
handlng of the essential commodity™ '\ " o

4. Amendment of Section 6A.- in seclron 6A. of the prmqrpal Act, for the
proviso to, sub-section {2), the tollowrng proviso shall be substrluted«
namely:- . . TG P A

;,: i f . :;",. ) ~ . §
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pvided that, In case of any essenhal«commodlw the retail sale price™ ~ = -
. bre of has been fixed by the Central Government or a State Govern- .

m it inder this Act or under any other law for the time being in force and
wﬁch is being sold through fair price shops, the Collector may, for its 7
- eqmtable distribution and availabilily at fair pfices, order the same to be
: aold through fair price shops at the price $o fixed

5. Amendment of Section 7.- In section 7 ot the principal Act,-

_(a) In sub-section (1), in clause (a)- . - .
X{)) for sub-section (i), the following sub-clause shall be substltuted.
" nemely:-

“(i) -in the case of an order made with reference to clause (h) or clause (i)
of sub- section (2) of that section, with impnsonmem for a.term which
may“extend to one year, or'with fine whlch may ¢ extend fo ten thou-
sand rupees, or with both: :

. Provided that, if any person is again convicted of the same offence
" under this sub-clause, he shall be punishable with imprisonment for
- .the second and for every subsequient offence for a term which shall
* 'notbe less than three months but Which may extend to one year and .
,wnh fine which may extend to twenty thousand rupees or with both:

Provided further that the court may, for any adequate and special
. .reasons to he mentioned in the judgment, impose a sentence of im- ____
‘prisonment for a term of less than three months.” ’};}‘

(i) inv sub-clause {ii) for the words.“seven years and shall also be liable
‘to-fine”, the words “two years and shall also be liable to fine which
shall not be less than twenty-five thousand rupees” shali be sub-

stituted.”

(b) - in stib-section (2), for the words “sevan years and shall also be liable to
fine", the words “two years and shall also be liable to fine which shall
not be less than.twenty-five thousand repees” shall be substituted;

(c) in sub-section (2A), for the words “seven years and shall also be liable to

fine", the words “two years and shall also be liable to fine.which shall
not be less than fifty-thousand repees” shall be substituted,

6. Amendment of Section 10A.- For section 10A of the principal Act, the
following section shall be substltuted namnely:-

S “10A, Prov:slons as to. cogmzance and bill.- Notwithstanding anything
contamed in the Code, every offence punishable under:

(a) this Act shall be cognizable;

(b).+this Act, except under sub-clause (h) or sub-clause (i) of clause {a) of ~ .

» sub- section (1) of section 7, shall be non- bailable; Vi

'(c) sub- clause (h) or sub- clause (i) of clause {a) of sub-section (1) of = e

\ . * section 7, if committed more than once, shall be non- banable tor the
«  .5second and every subseduent offence.”

rd
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. Insertion of new Section 10 AA.- After section 10 A of the pnnclpal Act,

the followmg section shall:be inserted, nemely:-

“10AA, Power to arrest- Notwithstanding anythmg contained in the Code,
no offlcer below the rank of sub-inspector ‘of police shall arrest any per-
son accused of committing an offence pumshable under this Act,” .

Omission of Section 12.- Section 12 of the principal Act shall be omitted,

. Substitution of new, section for Section 12 A.- For section 12 A of the

principal Act, the following sections shall be substituted, nemely:-

*12A. Constitution of $pecla| Court.- (1) The State Government-may, for '
the purpose of providing speedy trial of the offences. under this Act, by

notification in the Official Gazette, copstitute as many Special Courts as

may be necessary for sueh area or areas as may be specmed in the
notification.

(2) A Spegial Couyrt shall consust of a single judge who shau be appomted by -

i

the High Court upon a request made by the-State Government,

Explanation, In this sub-section, the word “appoint” shall have the meaning

given to it in the Explanation to section 9 of the Code.

(3) A person shall not be qualified for appointment as a judge of ‘a Specnal

,

Court unless-
(a) He is qualified for appointment as a Judge of a High Coun, ‘or

{b) -he has, for a period of not less than one year, been a Sessmns Judge
or an Additional Sessions Judge.

N

12 AA. Offences triable by special courts.- (1) Notwithstanding anythmg

J 5

2

Fad

contained in the Code,-

(a) all offences under this Act shall be triable only by the Special Court
constituted for the area in which the offence has been committed or
where there are more Special Courts than one for such area, by such
ane of them. as may be specified in this behalf by the High Court;

(b) a Special Court may upon a }Jerusal of police report of the facts con-

stituting an offence under this Act or upon a complaint made by an_

Officer of the Central Government or a State Government authorised

in this behalf by the Government concerned or any person aggrieved

or any recognised consumer association, whether such-person js a

member of that association or not, take cognizance of that offence
- without the accused being committed to it for trial.

(c) all offences under this Act shall be tried in a summary way and the )

provisions of sections 262 to 265 (both inclusive) of the Code shall,
as far as may be apply to such tral: ,

Prowded that in the case of any conviction in a summary trial under this
"Section, it shall be lawful for the Special Court-to pass a sentence of

d;imp‘risonment for a term not exceeding two years. :

N
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(2) When Trying-an offence under this Act a Specual Court may aiso try an

offence other than ani offence under this Act, with which the accused may,

under the Code, be charged at the same triak ‘o
Provided that such other offencé is, under any other law for the 'ume bemg
in force, triable in a summary way: . -

v

Providéd further that in the case of any conviction for such othervoffence in
such trial, it shall not be lawful for the Speciai'Court to pass a sentence of
imprisonment for a term ‘exceeding the term provnded for conviction in a

" summary trial under such other law.

., (3)

IS

v

A Special Court may, with a view to obtaining the evidence of any person
suspected to have been directly.or indirectly concerned in, or privy to, an

. offence under this Act, tender a pardon to such person on condition of his

making a full and true disclosure of the whole circumstances within his.

knowfedge refating to the offence and to eVery other person concerned

- whether as principal of abettor in the commission thereof and any pardon

“so tendered shall, for the purposes of section 308 of the Cods, be deemed
to have been tendered- under section 307 thereof.

12 AB. Appeal and revision.-.The High Court may exercise, so far as may be

applicable, all the powers, .conferred by Chapters XXIX and XXX of the
Code, on a High Court, as if a Special Court within the locat limits of the
jurisdiction of the High Court were a Court of Sessions trying cases within
the local limits of the jurisdiction of the High Court,

12AC. Application of Codeto proceedings before a Special Court- Save as

10, Repeal and saving- (1) The Essential Commogdities (Special Provusmns)‘

, (2)

otherwise provided in this Act, the provisions of the Code {including the
provisions as to bail and bonds) shall apply to the proceedings before
a Special Court and for the purposes of the sald provisions, the Spe-
clal Court shall be deemed to be a Court of Sessions and the person
conducting a prosecution before g Special Court shall be deemed to be a
Public Prosecutor,

Second Ordinarice, 1998 (Ord. 1 of 1998) i is hereby repealed.

Natwithstanding such repeal, if any appeal application, trial, inguiry or
investigation is pending immediately before such repeal, then, such ap~
peal, apphcatlon, trial, inquiry or investigation shall be disposed of, con-
tinued, held or made, as the case may be, in accordance with the provi-

* sions of the principal Act as amended by the Essential Commodities (Spe-

cial Provisions) Ordinance, 1998 as in force immediately bafore the com-

mencement of this Ordiriance, as if, this Ordinance had not come into

force.” .
® .
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GIVE US THE TOOLS'AND WE WILL FINISH THE JOB _

Winston Churchift
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MOTOR VEHICLES ACT, SECTION 166/(3) AND LIMITATION ACT
j “ARTICLE 137 ANY APPLICATION:- *
) 2000 (1) M.P.H.T.253 . :
OHIENTAL INSURANCE COMPANY V's. BANWANT SINGH AND
~ OTHERS

The intention of the Ieglslature caused by repeal of Section 166 (3) of 'the

Act', It is olarified by abject and reason for amitting Section 166-(3) of ‘the Act':
it is found that the legislature wanted to do away with the fimitation altogether,

. asits working was found to be defective, Thus object and reasons indicate that
the defect was, to be cured by repealing Section 166 (3) of the Act. The Court
is entitled to give full. effect to the principle of ‘purposive Construction’ ta.the
repeal of Section 166 (3) of the Act while applying the "Mischief Rule'.

Thus the intention of legislature was not to apply Section 6 of the General -

Clauses Act,"1897. Therefore, the intention was not to save thé operatron of
Section 166 (3) of the Act-to pending cases or to cases where the ‘cause of ~
action’ has already accrued. The intention of Parliament can be given full -
effect to by holding that it wiped out-the disability imposed by Section 166 (3)
of the Agt wrth retrospective effect as if that sub-sectjon stood repealed from .
date of the enforcement of “the Act”. A two judge Bench of Supreme Courthas

taken this.view in the case of Dhannalal Vs.D.P. Vuayvargrya, reported in AIB
1996 SC 2155, , -

It has already been seen that Parliament wanted no hmrtatron clagse after

w

it omitted Section 166 (3) of the Act on 14-11-94. This Gourt cannot smuggle in
" by back door Article 137 of the lertatson Act, 1963. If the intention was to-.
‘extend the limitation by three years, Parliament would have prescribed that

imitation in Sectian 166 (3) of the Act rather than omnttmg it altogether.
®

1

PREVEATION OF F_OOD ADULTERATION ACT AND ‘PROBATION OF

OFFENDERS ACT:- 2
- A Judgment by Hon'ble Shri Justice S.P. Khare in Criminal Appeal No

2777 of 1999, State Vs. Tikeshwar Prasad at Jabalpur Main Sat Of M.P. High_,
‘Court on 4,1,2000,

¢
h T
i

-y

NOTE. In a case under Prevention of Food Adulteration Act benefrt under

P‘robatlon of Offenders Act cannot be given:
1.

This is an appeal under Section 377 of the Code of-¢riminal Procedure. ,
1973 for enhancement of sentence.

2. Respondent. Tikeshwar Prased Patel has been convicted under Sectron

.16 (1) (a) of the Prevention of Food Adulteration Act, 1954 and he has
been released under Section 4 of the probation of offendere Act, 1958. It
-appears that the trial Maglstrata has completely overlogked the provn-
sions of Sectioni 20-AA of the prevention of Food-Adulteration Act, 1954 -
K whrch provrdes that nothmg contamed in the probation of offenders Act,

. . (129) ~
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-1958 or Sechon ‘360 of the Code of Cnmmal Procedure, 1973 shall apply
" to a person convicted of an offence under this'Act,"Unless that personis . *
under 18 years of age. In this case the respondent is 24 years of age and 3
therefore order of the trial Magistrate releasing the accused under Sec-, *"-:‘;_1
tion 4 of the probation of offenders Act, 1958 isillegal.™ - - -

It appears that the accused admitted the guilt under some “plea bargain- - ~
ing". Therefore, as held by the Supreme Court in Tuppeswami Vs. State '«
AIR 1983 S.C. 747 the conviction and release of the respondent on pro- .
bation are set aside, The case is sent back to the triai Magistrate to pro- -
ceed with the trial according to law, A copy of this order be sent to District

. and Sessions Judge, Raigarh. He should explain to Shri_ M.P. Jagdalla,
Judicial Magistrate First Class, Saranggarh the provisions- o'f‘the preven:

tion of Food Adulteration Act, 1954, He will further. explain 'to the con:  ~
cerned Magistrate that in case such an illegal order is passed” by him L M

e

That is to say that you actually think you are a certain kind'of person- Hon- | -~
est, sensitive, fair etc., but In reallty you may not be 0, This make§ !Ife*

age conflicts. Some of these are easily recognised. The man who thiriks he
is Napoleon hat a self-image problem. However, most self-image conflicts
.are not so easily seen or acknowledged. The man who is tone-deat. but |

insists he can sing is a harmless nuisance. His self—image is fh direct con-|
flict wilityreality. He will have no problems if he sings only for himself. But if |,
he trie% to join the church choir or wants to sing for peopls;, thenitwill clash | -° -
with his false image of himself as an accomplishéd singér: .>. * = V¥«

‘which others see us. T TR .
ties of conflict match. R R T

others see us as. The confilict arises when we-try to impose that self imags.
on others, and also when we deny the validity of*the outsider's' view of

future, appropriate disciplinary action will be taken against him, The fe- -~
spondent is directed to appear before the trial Magistrate on 14, 2, 2000. } !
) TS
CONFLICTS AND SELF-IMAGE , .- ".’.|
“Learn to live with your mental doors unlocked, so that you can- !et A4
ideas come in." N . ")

Contflicts occur when our self-image is very different form the“reality.. vv}y

difficult for yourself and for others also. e e .
Problems of personality and social adjustment are caused by self-lm- '

Conflicts are caused when our self-image is dlfferent to’ the way ni . {

There is also a possibility of conflict when our self—nmage and. ca}’)ablll- '

It is natural that we perceive ourselves somewhat differently frori What

NN

. »

ourselves. ) e r s b o /-{
1]

The closer to reality your self-image become, ‘the happ!er you wﬂrbe
Courtesy-- Shri Arun K. Agrawal Hind Pocket Books

g~

"
-
s
.
v




,.’

b

Lty e

L ‘,m‘ ﬁ ' CIV]L & CRIMINAL COL!RT DEPOSITS S

j . "o waa’ e e ByPK Tiwari, Adimcato,
\ ~\“Q‘ L ';'“«’ <0 LW 7ot (Retd.) 'Senior Audit. Officer,
B K e T e i ‘A.G.M.P.'Gwalxor, Ex-Accounts Officer,

-
uY K z',; i ‘.

% +- +High Court of M.P. JBP.

. The moreys depositad with the Nazir under’ orders of Court are Civil or
Cnmmal Court deposits. If this money relates to a civil matter, it is civil court
. deposut. On the other hand if it relates to a criminal matter, it is a criminal court
deposit, The Naziris requu’ed immediately on the same”day,or by next day to

: Account’ of the. State Government. JIn High Court-of M P. instead.of Nazu’, the
cashier, Judnclal raceives the depcsuts : -~ L

-+« ' The Nazit or Cashier judicial keeps details of the deposnts,‘ the Treasury

“only keeping the running balances of the amounts (SR 575 Treasury Code).
Under Art."'283 (2) af the Constitution of India, transactions relating to Public
Account,in which such deposits are held areat presenr governed by-the or-
+ + ders-of the' Governor ‘of M:P. The orders of the Governor..are contained in
,Chapter ViIl-of the M.P. Treasury Code. Supplementary Rules 536 to 543 apply
. “generally to all classes of deposits which aré received-under some order of
Government or competent Authority. Vide S.R. 568, subject to orders of the
-'High Court contained in Rules & Orders Civil & Criminial; the: provisions appli-
cable to Revenue Deposits as contained in S.Rs. 544 to 565 apply to the CCD

fmﬂf receipts and payments. Vide S.R. 572, the amounts-held in account by the

I Naz:r 'must be tallied with that held by the Treasury and dlscrepancues. if any,
promptly reconciled’ every month.

. SAFEGUARDS:- The opening balance of the Cash Book or General Cash
-Account must be checked with the closing balanceé of the previous day, daily
“total of the ‘cash book or General Cash Account got duly checked by some
~responsiblé officer like. Deputy Clerk, of Court and whatever amounts are
directly incorporated in the cash book or General Cash Account from subsidi-
ary registers like Register of receipts and repayments of CCD, totals of such

deposit the- amount_in the Treasury The amounts are. held under ‘Public:

ronOsy - R IR

subsidiary register must.be checked by him and it should be ensured that the -
amounts thereof are correctly entered;in the cash Book. Any default in this .

~duty may lead to defalcations. Similarly the vouchets of repayments.should be
-carefully examined to ensure that they bear-sanction andcontain full & proper
i ,pamqulars of the original deposit and that the same deposit is ot repald twice
*_ormore..lt must also be seen that the payee is the original depositor or holds
valud authority from him to receive the amount

v

>+ *+ . RESPONSIBILITY:- The deposits are held under public account There-

. fore lot of care is required to be exercised. The monthly, quarterly and annual
returns ‘and-accounts which are required to be furnished to the'Accountant
:General as laid,down in S,Rs. 556 to 561 must be duty submitted. The officer-
7\('" charge Najarat must pay personal attention to this. because delays may

actually cause fraudulent { transactlons favoured payments double repayments
“and defalcatlons . R

S RECEIPT BOOKS- It must be ensured that proper custody and account of
e -~ ¥ . . - . M ~

e (131)
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receipt books is Kepi-ahd amounts collected-on!veSeipt books aie prompily *‘ o 7**“4
accounted for:(SR 59 to 61 Treasury Code).. . ,», A
" VERIFICATION OF REMITTANCE LIST AMOUNTS:- The NaZIT must*z ?m"& ¥

. arrange to verify the amounts dpposited or withdrawn from traasury duting g7,
-~ the month with treasury records, daily advice list [SR 572 (2)] and ascertain”’ e b

i o ,p,x,.uw paar nﬁut‘r‘- TSGRy M"

. the correctness of the amounts-deposited or withdrawn and the duputy clerk of =~ - k
* court checking.the accounts must See that these are the very amounts which* - J
" are jncluded in the cash book and its,subsidiary registers.’ t R

 GUSTODY OF CASH:- It should be seen that adequate sdfeguards for . =)
P custody of cash, bonds, saféguard of duplicate keys exist fo leave no room for
“-danger to cash. (SR 84 to 87 Treasury Code). R . e ©

* AGE OF DEPOSIT:- A lot of confusion exists regardmg age of deposnt
S The age of deposit starts from the date of deposit under proper order and :
_ “continues till the-matter is decided and refund of deposit ordered by compe®-+ =~ »
.¥ tent Court. But for the purpose of avoiding thrusting of voluminous accounts’ %%
=" load'on departmental authorities, for financial copvenience it is laid down that , - |
", the deposit amounts if not claimed for 3 consecutive financial years must be e
.. lapsed. The lapsing does not terminate the life of the deposit but only shifts the J
"+ venue of account keeping from the Nazarat to the Accountant General. Lapsed * -« }
!

-

dep0sit amounts“can be authorised for repayment only by the Accountant
-7 Generalafter verifying that the deposit actually exists, that there is no double,
. Tepayment involved, that the voucher contains claim from proper payee or his -,
duly authotised person or attorney and that sariction duly directs répayment
B there of. Any dereliction iri Nazarat may resuilt in double repayment or fradulent ~
. bayment. Hence the otflcer-m charge Nazarat must be observant of this posi=. .
tl0l1 “ '
s ,’ " SURPRISE VERIFICATION:- Surprise verification of cash and pehdmg S
“ applicatiohs isvan important safeguard.  ~ -

~*+ " OBSERVANCE OF RULES:- SR 53 of M.R.T.C. Vol. | and spegial mstrum ,
¥ i tions coritained in Rules and Orders, Civil & Criminal must be comphed with #. ~
carefully and strictly; b
COURT FEE AND CANCELLATION OF VOUCHERS:- When an applica~
tion with prayer for repayment is made, it must bear apprapriate court fee s e
&« . stamps. Note 2-below Rule 466 Rules & Orders Civil. Court Fee stamp should® ™
. ., beduly canceﬂed so that it may not be reused, All paid Vouchers must be duly S
'f-' caru:elled or so enfaced.to prevent their use again. o
N PLUS MINUS MEMORANDUM :- The officef-in-charge mUSt carefu)l!ex- ;
;- amine this to see that' not only are the balances correct but also 'difference '
between Treasury. balancds & that as per Nazarat account arg duly explained.
-7 .and that amounts which ought to be lapsed ate not held up so that. accounts.
- do not grow unwieldy, The Accountant General ultimately keepé -atcount of
* Consolidated Fund, Contingency Fund & Pubhc Account and duty entiusted
. to him should be left'to him, * e, i\

- . | OPINIONS AND VIEWS EXPRESSED IN THE MAGAZINE ARE OF THE 8
" | WRITERS OF THE ARTICLES AND NQTBINDING ONTHE INSTITUTION *‘-wﬂ
AND FOR JUDICIAL PHOCEEDING . e 2 -
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