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From Left to Right

Hon'ble Shri Justice Bhawani Singh
The Chief Justice of M.P. High Court
with
Hon’ble Shri Jusitce W.A. Shishak
The Chief Justice of Chhattisgarh High Court

PROFILE OF HON'BLE CHIEF JUSTICE SHISHAK

His Lordship was born at village Shangshak; District Ukhrul; Manipur, on ~

1st January, 1941. His Lordship did his graduation from Gauhati University in
1963 and passed LL.B. examination from-Delhi-University in'the-year 1965. His
Lordship joined the Bar in March, 1967 at Gauhatt. His Lordship Wangazan
Awungshi Shishak shifted to Nagaland in 1970 and was appointed as Senior
Government Advocate for the State of Nagaland in the year 1975, where he ~
served till 1983. He was the President of Nagaland Bar Associaton. His Lordship
was sworn as Judge of Gauhati High Court on 2-1-89 and took the charge of
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o1 | AR, & faare @ auwis off | 991 98 97w gid v ey ardl Afdac o s 1E
T T8 BR P P I H 19 PR IGE ARd] o | g% gFay sifeol 1 faared g3 € 9 a9l B
a1 § TR 8 9 IHH Y T @ B W B GHA A GG BIS PR A1 © | [Jare 99 Mo &
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Hren e 2g 3 9@ Aol B HEd § b Iqe $X Td Iqary f B | I S gHIiad € |
Aifds BIET 98 Td ST B AIM GaRY 7El 81 I8 8 | A AN U @1 A & € 9 91 9§ XA
q IR T AP IFD! ST TR F WP T HRO g9 G 59 IR H IF g A Ag B @l
e BY &) B | 9L 98 39 IA & IATASIS B AR § W W ol § G bl & b e
TR GHE Bl 8 I 9 A | Y GAAIeN AR W @A a9 WAl 8 56 IRATRA WA GAR
81 Y8 BT B | S AW R g G I TRl Rifb 3 Aig B &d1 U HidadR < IFD U8
& Hig o g | A R W B ARTN @RTEIRE) MU 3ravg @d B |

39 UfUNTE &1 <@ gY 9ad w9 A o @ o & S arfad gEdv v @, 9 e |
vd 1 | BT FR T B d S [ID) T [1Y ABY goAdl SHD G GHAT BT §1Y 9gd BA
A BT IEAT & BT SH A9 ™ & oY |9 gHeaT 81 9id € Ud TAdhEH— 39 I BRd
2| 39 URERE B TERHAS 05 I8 8 & I—9gR 993eR 8 9 9l € @ TR © |
&R @ forg B9eN I 99 98 @ UfA ¥d B Ol ® dfa 98 ¥ 1 81 9 ©

3o EHadE, U g B A @ ) ygfcd aRe & e 3 wes &1 argfra e
Td UA1 B3 & G DA 3B T P WERT o VA aRReferdi € S arrarer @1 gfvd
AT &, SO AR H dgal MHT FRA 8 BT I B ARV (T boor) bl L B!
2| a9 # a7 gRem S & A9 A9 UT) &) &1 T8 T e © UHT AR Fa8R [l
T B Afe avqg Reifd g8 2 6 oe @ @o N 781 8ian 2 | <" 99y A g8 el g g

2| (The Shortest line is always the longest)

a8 URNTS SEaR U & 5 &W e dysit 7 'R e aiRE v @1 a1 aRkafdd
HRAT URH B AT IR | U Q1T e IGT A7 | 379, H/B AN D1 9 FHY, BB D Y AHY
@ o @ 91 Waha B R |Ggd A g g T8 99 G | Uh A9 U1 3Tl § 59 Ul
FA It T B IHT P HOER H 37 AN & T 99 A9 vyer $) Rl @A el ® | dEA B
3T 8 B FHal & P & AR BM A A9 W, A% GART B €, BT b1 o T 7 <
31 8, MR ©Y | |ad B AHIe WR IR aie 8 gd 39 394 B8R § 57 & HU H G
SIS &9 @1 | IS B 99T 399 Jeax Reifd ok @ 81 |adl 2 | 98T B SAIET el
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STATEaT 7 A1 aaredrl S aqan: 1|

T U e Sl /A g9 A8 bR, AN B e e @ mﬁmgm%ﬁmaﬁm
U8 I FATE Id1 B ISR BT UrF Bl B

31d: BAR TN BT IYAT, BARI Holl &1 ST & AN H G| Foll HI YA
IIIE FHIETE YT dRA H oY | Gyaa: 99 gdl 8| Us 91 fdehd 98 & 6 Ik #n
H9 el M MY a1 g8 M gfaea™d g” §9R W) =AM g Uhfoard e | 37d: Thfoerd &1
& A1 39 BrEE § [HUY WG B, AN 81, SH B, Ioqgd € | 91 Hel ¢ b BH B Ia B
FY H BRI | AT fF Ia, I AR W o9 9 99 U6 F1 qrffed IE 4 U 949 U6
Ha |, TP e ¥, T HIA § a9] & FqaERvl TAR AU BRI H 81 a1 fba geei
Bl | B9 U T A 6 S ararare 781 g o1 afe R ararere [fda 81 ke 8 a1 g
TRaffd #x G § = B T § | FIRI G gER] Riad THRIHAD 8, IATE b @ |

31T dEgaii 1 Faq FU 4 01 I8 © [ Iq® 9 39 ¥ B B g S g N 6
Ay 1 ¥ AR T | MU HT FHRIAS God I8 ¢ | B Y 1 I8 8 | g9 GUIed
@ THH H afeT W SAET € AT 99 78 & | 32 U | 132 Y] @ | Id] bedl © [ 39 PRI
BE 3P, U9 390 Pl Rfeg HAT $Hfed 81 Al & T HeR e oK & | A HfoAs I8 gadrs
% e ofae AETRE & e ggd ed ud T B | FEGR B A 8 | o ufe &
JeR BB g$ B TR AW H9 FHIIE 2 | fAfdead srgEfa averd afFet $1 dodr aRefdd @
E1 & | 39 3an ufafha Gfad A wR, g9 W 39 811 & difd SHGIRAT P WUV H ¥
fdn 11 93 | 9IE T8 2 fh GAD o7 B A1 URE H € SHALE] B GBI 8 IR $9H
FB A B Fhd! | W 2000 BT TSR AUR & | JBRT H FHORY WA B GBI 8
TG | TS THa! 1 FFex Fived 53 a7 &1 aR 8| 98 adare) Faec wfis 3§
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G I @ g8 N Fed em | $8 e 9y BaiTe O 38 8 | SH9) #AYde e ve
YABT | GO WIfE 8 AT YHHHAN | 97 fog v fae @,
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(g ¢f¥) AT B9 & UTETd S UMl USRI WY WdF w9 ¥ BRI BRA B ATHT
3-4 HTE ®1 9 B TF S U¥ETd Iv AR GiRIEv (B a) g gor URH a1 g | I8
uf¥eror aR w5 F qof 8rm v w3 & 03-01-2001 ¥ 12-01-2001 @b b1 Yol §3AT| Hdd
g g qAgeE uf¥emr & 9 A orafd ufe—on @1 el S99 SR H BY US B
gId—Jqd AT Bl WA TR W T B A1 g IR WaA BY A B PRAT GRH B
fear | w5 e 1 e 9= § gud § F1d F 1 R A 8 | g9 gi¥iem & a9 99
e eraer =grndrer S 6 =maredE ufear | R 2 @1 a9 ufhan B geud | aT
HT 1 | 39 IR IF I1AG Y3 | 99 g1 ford v s/ oty [ fby U aRm vg
are ueH dul 9aR fhy MU e & wdier e (U9 HE), T P wY H AN U A g
IMERIET B Thel N Ut g8 off | Sq PR BT Adcid, A0 T GRE0T 39 GA gRT T
AT Ty s R Al sraRef) (Wargw) B8R fRa | vl @) 9 g8 o b
=i e @ w14 ugfa 9 Y ufhw &1 FHsm @ e oes @ el g3 81 39
T H MY U @ I B aHa ¥ uaT| WU 9 ghg g3 ebs o HHE H bR B
& I I T 99 B A H W FB FH g 9 AT Sryd gan | 141 GfRieror dredl @
3afd # S HTd 3 RN | A 98 gAteyE ufer 3 H 3dd AHeErdd @ | ARaH
fafd & anemR W yHRoN F FRIE0 O IAG ARG ANHR] B HIAT €1 BIAT 2 olfb Afeha
Frgfard faf &1 SmuTeld Ud Ui A BRA @ Sl GROIH AHA 1 B W BRU GBHRON B
fARTEROT § S 29 A ' S BRI B AP N RIS T |

uf¥reror gaf § g8 |Waq w9 ¥ U @ ' b vEed’ wxa 99y fba—fea gaya adl @
&I T T 2 | A geR & @1 e UF M € 99 W P UBR ¥ ARy uiiRd $Re
2 dIfh RASTTa SIS BT A TWHR YHRV BT Y01 I A 1 =1ty 9 gahwor a1 fawz
a%q], ue—fauer o1 G F UHR, NS UF S T T YR, IAASH P & Adeq I b
favg & gforen a =araTer &1 MR | TS 1A I d ARG [AHT BRA B GdY F T TS B |
Fyad: fgdra gafiaeE 93 orral fRiaraR—sragar ¥ g g% 8|

39 TF B AT RNy vd e =nfie e aitierer @ e WD, gde
HRITT A HIATRY & i efiges ¥ yakia A | Aee weed 9 afeonfal e R
w6 gRfYe T3 # 9 ftad @ @aER ey & w9 3 Fygfea gverd gider g
9 ge =i Hd AT araraRy T4 791 ¥d URfd a sreuet o Fahd A ifdbd 54 9 gaRT
ufdieror ¥ 3 & a9 F ufshan | 5 A ae aRfed gu € 9 =uriie waer & ufd A s
g BT | AT gTE Wred 3 o amftaesl § e &1 Seiw A g FEl {6 sHa g
Igew Soil B g B B ® D g1 o AT B ST Wb | 19 H S 0T A
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S & ST JIHaH, Shedrydd SUIN =T TR H &1 I8 el §idl € | $9% Tad 99
T AT § 9 FaeR § aRfrfa 8l S 2

AT S U9TE AEIGT J 39 91d B 3R 27 AP B [F ifdaa & wu H werdrR
B IR ¥ ufaff &% va aa B & | 9o ifdada U ueeR &1 gfafifteg sRar & s
A U1 T R 5SS UeER & WEl © aU1.99s ud H 8 e/ g wnfen | wfes
Th IS & w9 H GrArefe b1 Ara a9 geRu @ ARIER0 HRA P MUR UheH A=
BT & difh U <rameiie B AWNHUH, ied B Aedidh 3 d A graer o @R Aol
21 BT 8 | UH Uf¥eror §R H U8 9ad T o7 {6 Wy 1 AdER AT & w9 H Bl g4
FIRY | 379 IW FIY A 1 GHd U fba @ IW = Foig A e R 991 g e w0 A a1
B | A TE AR | 3 A8 M Pl P U &5 § P 96 Jaq ©U A W@ R B W B
T A1 & fh @1 O B8 W@ & 98 9 & fdhd 9 31 © A8 1A yray, Y ufthan
ITAR FRAT & | 9 FaY § FTAF T8I BI S Gl Y HAGIAT H IBA S]] © IGAT TAD
TETeT A 3TST AR BRI B A1 IRToIHA1 AT 81 | (@ 2000 (3) vA.H.ve. 9. 464
.. =71 3. "G == ~rarerd) |

M= gqE qied | el & e Jfert 81 & T =i &1 @ger B =
B IR | = 8| O »aeR AE ®9 I Bd1 @ 98 FERedl SHd) 7 8 I 99
P 3d A fd= gy Y 8 98 Favew) foar ey g ot & |

G rATeafa S Ad. gHe qeled | 30U+ Sgdigd bl FHOT SR 8¢ Pel (B
T ARHERATON 7 9 YREHE & &1 & 9fa G99l w9 | |afdd gF1 arfey | afdaemen
g frT & 9= § f I & A A1 © o B 9 ywifdd gv AT s S =g omarea
fova |

9 99 H A4 qrneufd SimE R Y. el ([arigw) 5N 3.8 @, 9 9y, S
=grarard fafde Jar affa s el RRgRer a sh vog @R w9 ofe I (Ri) Ta ()
Y. STg Ty | ulRerr o § 9=ied fBar | Rvrmegs srfae 9, afdada drers
TIAYR 50 D, Fhoal 71 W U T P AH AT BN B GaY 7 FEIfea |

’--------------_--_---------—-_-\

SOME NOTABLE EXCERPTS

|
|
“Justice means Justice between both the parties the interests of Justice I
equally demand that the guilty should be punished and that technicalities and i
irregularities which do not occasion failure of Justice are not allowed to defeat I
the ends of Justice. Principles of natural Justice are but the means to achieve I
the ends of Justice. They can not be perverted to achieve the very opposite end. j
That would be a counter productive exercise.” I
|

|

- B.P. Jivan Reddy, J. in State Bank of Patiala vs. S.K. Sharma, (1996) 3
SCC 364, para 32

\--—-—_---—-----—------_—---—---J
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ST XE g8 W9 Y& A1cad Sgavd ¥ IR & | 399 SoaiRed UeAy HTafied T8
gicil faff= Sdl | & TAeRI & AUR | foran Sran 8 | 99 U ¥ FEi—dEl 4o 84
D] [HTGT BT B T B O 8 9 3R &1 AP PR & e el & R el =gH
g1 ST W | U8 9gd WIS & & 59 89 e AfaR! 39 w9 ged € a1 I8 W 3&d
& f& &AR fawa & & 7€ foran @1 8 | SR AW Uk el ] B S@@R B B A
PR 1 AR A A ad 2| 7B 928 W B E P Ay o a8 Ao aue §
f a4 a1 R vy § & foran T e Safd va @ 31 T fawa 2 € 5 399 |efdd anae
ol § qaM wu A el B 2| R N R e &1 A & 9m foran S @ |
3freireT Bl @ Afig fRdea, Rfve Rufd 3 ofte 3 s 7' @8 of & wien 73 &1 @
a8 ) TR WU W | 37 I8 WWH &9 99 Ugd & 1 A9 H & W1l B ARy b g wed
U el A 8 A R & el & vy forn @ @1 o wiermr g AnfRu O e gt
g | 39 uf¥a ¥ f6us @ew & U, 1 vul, FRye &) fFas Fa1 sa9a! vy, fegeH
B AETHAT B TE & A fHA B WY TG o7 B aIFHal B | T® @ Frfw 2| g
s gfe &9 01 axd & a1 FiRRad w9l & &9 Rva & gur @ 99 9 98 3 w® 2
T T8 A 99 B P gEAR A A1 4 B & 781 B | O fIuR S ugfa @ ufoefea @
B

&1 o™ SAIfd 2000 (1) 95 20 TF 33 (HRaN) W YHIRG §U d H1Y & T fHoig &
Fdieg =ArATrd B A1 98 N g o B WY Y 37 W USRI §3N | YLH oG AT U
wel gl 4 fAaRey fdg | gax1 o o “afieedl & SuR | T/ F1 aRa & |” g
Hee § I BTl H U 3R RId I ® 91 39 UBR © FHN 3. ¥R Iearad 2000 (2)
.0 3. 233 51 A A waiia o fear 7|

Il 91 ot 1 7 el W v vap el & =ifie il ol 1 amow A == @
AAfd =gl &1 Frspd D aren o1 | ey 78 o1 6 [ 78 A A T HD (3TR) TS|
AT §H PN A1 BAR) ASNl 4 PN A1 89 AR A9 B AR | EH AD BB IS FH GHY
T AAfdh UeTERI B Nfd YT 9 HY B AT BT Thlel Bep TS| BRI U1 |
g Fawen @ fAukid g | e ARGRATY 8 $ A a8 Jmen gl ® 6 el fawy
W fITeiyoeRd gy B | ua-fdue, sde Ufdde JMgR a1 § onfe & Wey § |HIeres
(Fer) €1 BTl TINT A1 ATCTEA A€ | Y R OB ARy, i AL B ARy SHS
gRomE @& B 9 M gaax @ Rufd Sw= 2rft) 3 9 3k |9g e (Group
discussion) # fa=R f9el @ w9 A W g@] @ MUR A 7 TG JRA D AR A 8
a1 =rgurferedt B fha gaus 81T $HaT Wesl dodl 8 Fadl & | VA el H U g
R 378U T B JYAT Wb &l Pl YA 7 B Al §¥ H UFB b1 B BN | AR BH A
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g1 & |1 93 fb gAR fava 4 & &1 o @ &9 & 98 o a1 g9 U HaHel &
faart @1 sraIferd B o e BT & @ & 8 71 I[H1 219 8 T R QAT /A A |
fagRl @) iffefda & gaa Ae—-aramEie g3 & ufa Rre @rger 8 den o el & e
W aEdd 8 a1 U1 Wl 8 9 ¢ 6§ FEa 4de 39 39 SR 3NEAd § 9 BRY
AT | Yol | 1Y AT €, IMUD! HY qal AT 99 fRIBR, 375, gUTl FagA (disdain
disesteem) gad &l B TN A1 9 B | a1 AP € A8 F& UL BN 0 A &F H
eRd & 32 |

Ueh 3R o gad o S 2000 (5) IragER Y5 576 TR BUI 201 “Granting of bail
by Magistrates, having no jurisdiction to try cases. 38 W< ¥ 3! YdR & ufafha
a0 88 | 1% e O 1 HE B S © VAl B W Addl BN UR B V| R a |
FaTdd I e & [P &9 v @ AR | Fard A & b o @l A9 B | G A ofvgad b e
3 BIR $dA B U ¢ | 89 19 A R 98 2 39 R3] B I el ¢ |

T 3 ufdafear | safd 2000 (5) I@EER I 565 TR, U 3R of@ BUl AT IAURIES
YA H A" | A 9T o1 gR1 320 (5) YA, & FFAR I[SAH] | DD G| B
1Yy Rt o uRfd o | 39 o R 78 fAaR @@ @ T & & |1 1 3e 8@ | S5 U6
SCTA {aled =ATATAd b1 GAl AT | IF AR ISHAAT 1 8171 01 forn & | #9 go1 A
A H JHTRIG oI Ug] 341 | IR A1 781 | Adiza Frarerd &1 41 geeid fras UH1 del 131
2 UQT B @1 a1 IR o1 FE | 379 A I8 97 & I A YBT 3NU¥ 39 fAvg W g1 =4l 81 Fahell
& Al SR o1 W | 41 FHY B IR FSbR < 1 A1 Tl & b gAn) Ariyaa (framdred)
H Mg 1fa | oRad= & &1 8 | ugel! 91a I8 6 &) ueA vifdd (Af$n diar) arcaa efior &
TS © | AT g I ufdd (SRR e Sfered uieR) H gaenen gfg g8 © | 89 AIfvaTy
BT AT g JTAM q B DI BRI [ABRId B O @ ¢ | [Fa dRO §? $9F1 IR
g9 ®RI A A 8 gfied & SR | &R BIS aiNd JHeufd 91 aTedl 8 | BRI UHF 5y
gV gf1cq &1 gl il 2 | B1s g1 A foran goil a1 18 <2 fban o SiRe |ad JuR @l
& | AT BARI U A3 A6 310 4 1fd JAeH urd &3 v& & 9 b s =ma fepd
fmTe @11 w3 =raTera @ v Al w3 i ow @ O 6 i @ gAars 4 aga
Hfearsal archt & | ufthan waeh gyraur a fafds grauri &1 Ridg= a1 fAotg § 2 € 798 2
aR<Td H EHART AHRIS TR SHa1 IS g0 THL) & T 8 | SR AR (1S ASrSSTd) B
9gd g9 TToRd B | Jadl Riaq & a9 e} fvenerere e 9 ageiRe Qe o7
(3eATg T Aferol) 3R |e ¥ dgaedr Iy fAvary &) fb g9 fFnfa grax &1 ard
@1 IMALTHT & | U1 faaR 791 # 1 71 €1 72 =fey 6 #7 v ey R a1 3 #9) Aed)
@ TR § TE g et | e A e TRy 6 van smew w1 @l Rl @1 =
AR O TR H TE g9 | T e § b o Rawt @1 g 1y @ snidifer #¥ | @
AU BT ATATIHAT el & | fFaRi B Ia & 7 Rreaw g wifcas =ared Faid a8 ot
8| afd v o 78 wafe gad fAeR 8




el @R Afoeee & AeHE IMeHANYUT et @
3A ufasyfa w gaa fean sren
(a1 44 (2) g.9.94. &1 fdvawo)

g&uIa faw) A
U faTqre S AT BY Q@ ATGUIrR] 83 H B $R I8 8 91 U8 b ATl |
gforgfar e 29 A g & Ffd B € | @ FE A 39 A ad R &1 fawg 7
fregeral 9 @8 ard ®e! o & 6 2 sfuged | g9 9y &R gad e 89 91 | gad 8 o
H 98R B 6 g o § T o1 | TR Ae]) 99 g | 59 o =l fregeat § g gsd) @
9 g8 or@ ARTd ¥9 A 0¥ AR are! &1 sl 8 | oifes el &1 ae™ 9&™ g
ferferst 9 A @ faU WEre W B Ghdl & | @ @1 foeaE U1 T8l BT | | e
GUTEE [ B Y AT SFBR H V& ATBR—A9® Td deier H1 GArd A Wi w
% ST I FHA ©U | TIRG A & & | T MUH! S6 Iy wWifd 9 &R od ¢ |
=reier &1 Hd T Td U BT MR & i grew dd avE @1 8 | g9l 98 o foren o
e & | g8 JaRe fad g | Aafi=ar @Wmifde g oifd Aafi=ial & M WR faeeyd | 8l JAfUg
ufay fords emeras g |

U1 44 (2) S ufhal Wfeal 39 UK §;

X R e

(2) B¢ BT @ R AT Rl @ T S e reTRe @ HeR
VY fed @ FRTER B FHhar 2, A1 U+ SR H SHa! IRFa) & forv a8 39 999 89
gRRefeal § qrue fFrifya e & forw gem )

SR UTaeT= &1 faveyo 39 YHR 8 |
(U®) g8 JNFR FRUES a =fe ARee A1 $1 U B T 2|
@) TR INPR U= R JRHRAT & AR g7 H forn o Fwan 2|

() 7' IR T afd & faeg yar # for o1 9aar & e iR & fog a8 S9
g R 39 gRRYUfIAT #§ arve O o)A & v [erm ' a1 orge SuRefa | Sa@!
iIRFY &1 s ¢ goar B

9eH T Jga AERY & A% fAgeryor arg 2 | iR qg Bl WK [erd H Bl oY ol FE
fé5 &1 44 (2) & 3T ARSI W AR B ARTIR B FHM, IRTC TR HR G e
Ty ¥ 39 AHIRAT 2 | g die. ) e @ fae) 7 IRFR &R 9ol & 9 98 e
faReg aRUE SR B BT AT T Whdl & 7 A8 forad1 FHdv IER FR Fha g | frsRar
gl & VA B FHAT 7 |

ARTER) gRUE AR B P ADHERET 84 9. @ gRT 61 F 90 P WG B IfdAd
e BE A SUael g 19 3iaiid 99=d, aRve W) fbu o @ahd 2| & W8 UIe 5 & Iidia
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gRT 41 HF gford & ARTAN) & IR 8 | of: U iR =arierd ¥ gar &) dadl 8 | <
STRTEY 3% FHIAAC fd. d19dH AETor U. STF.37R. 1994 §. 1. 1775 | IH Fdizd 2T
= %el & taking of a person into judicial custody is followed after the arrest of the person
by the Magistrate on appearance or surrender. In every arrest, there is custody but not
vice versa and ‘custody’ and ‘arrest’ are not synonymous terms. ‘®¥CS!’ AT IRIT' H A
R TH WA &G FIAT 1980 fF. Sl W, WRel A U 43 B @, a@d A ward Rig
stftraa fRarae gee S=a UTad |Qufd A g e 2.9, ST e B 3 |

U. 3. 3R 1951 §. &) gso 207 3R.3R. AR} fA. ¥ &1 gId W AT 2| T
ufsban dfear o@s €1, guiera ag 1979 &1 yareH, fifew g e sfem uarea (IEsh
[IHY0) H U 109 R IeclRgd fewof ugd a17a 2 98 39 UPR & Sl 91 44 (2) & dev H
3

Sub-sec. (2) : Where ‘competent to issue a warrant’. 1. The power under this sub-
section extends to all cases where the Magistrate is empowered to issue a warrant for
arrest to a Police officer, including cases under a special law, such as the Bombay Gam-
bling Act, 173, Suppression of Immoral Traffic in Women and Girls Act, 1956. 174

2. Under the new Code, a Judicial Magistrate U/s.3 (1) (a) (i) ) may issue a war-
rant for causing the arrest of the accused to be brought before him, after taking cogni-
zance of a warrant-case (s. 204 (1) (b) ; or, in certain contingencies mentioned in s. 87,
after taking cognizance of a summons-case. Hence, in such cases instead of issuing the
warrant, the Magistrate may himself arrest or direct another person to make the arrest in
his presence, without issuing a warrant. :

8. Even apart from the foregoing cases, the Supreme Court has held that though
there is no express provision, a Magistrate may also issue a warrant before taking cogni-
zance, in cases where a Police officer would be competent to arrest without warrant, un-
der S. 41 for, it would be unreasonable to hold that a Magistrate cannot do what a
Police officer can, namely, to arrest a person suspected of having committed an
offence specified in S. 41.

319 W39 g8 SURYd 81 6 w1 p1E af 59 fiRgar &30 &1 dfdeRr a1 as fes
RTFARY gRve i &1 &1 Jfaer 50 9t @1 8 & 9y v afdg gado (@e)
PR Fhdl & 71 qUT UV Afda B I ) B8 9 & AER THE B graerEr & 3efE
gfayfd oR BIed &1 JOHR & &1

T 91 980 W & b S Afdd Jad & SH FHEd R FI71 BIS | aRdd § SHET ) dl
T4 BISH 99 P13 Al FMRIAR 837 B | 31 T dadt 39 Afdd @1 81 Fheh! 8 off FIRTER
g3 & | ST @A ORI 438 S, & A H ARTAR) qd SHMa § o TG B e a9
& yHraefia BT Sie U9 afdd @1 uedd: RTAR a1 e 9 dobTel S ey & OTed A
STATC, O BT fad S0 | < 1963 W.UA. 9. 390 (WsHe) =RUT 10 T 1951 ATTYR 471
we fd. g@vr Ud 91 438 T.U.A| 1980 fF. @91, 426 fAavew R fA. gwree &1 gwid
Fafafed 81 Sa geid A faaR 4 97 & 6 figad & gR1 =aed & A FE B
® U 98 AT B B! H AT Sl & 9 YRTerd H1 I8 JUaR ¢ 6 39 gfifd = u1s
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T | Saq Aofa & oRo1 5§ 9 BT A1 (@Y B UG o | IRV 9 H Jg gardl 8 b “---- He (accused
person) can be stated to be in Judicial custody when he surrenders before the court and
submits to its directions.”

9 WY § P A 59 UPKR & | TP gd 1960 F.Ud. 1078 Y& 2. &< F1 ©
i @1 o1 b Afdygad afe wadg R wEdal @ f6 39 SHHd R B & a1 arge
I gfod & 9 Ao ARy | Afba g8 g 1963 @.UA.W. 390 ¥ fA. ARIgUr gwe
(TedIe) R R vl PR T 741 2| 1963 & T& IIA & oV 8 H WK Y& § Fgl 2

f& “It would be altogether anomalous for a Court'to place a person against whome there
is no warrant of arrest and who is not required to Surrender to any custody, for having
committed some offence when he comes to the Court for bail proclaiming boldly that he
has not committed any offence and there is no ground for his arrest in future. By adopting
such a course, the Court would be interfering with the police in matters which are within

their province.” T.3a.31R. 1945 I e g 18 &1 @ciaw fHar mar o |

¥ 3@ A WO 7 H FEl T A1 fF ‘Bail’ means release of a person from legal
custody, the grant of bail to a person presupposes that he is in the custody of the police or
of the court, or, if not already in such custody is required to such custody. $d F<Id gRI
1963 W.Te1.51. ¥ Fic 62 59 3. %7ad \1a &1 gid @R Bl B fear o1 | Krad IRedr)
gd afofa & forg ARTARY 1 smawg@dar 81 oY | U1 ®e1 T va e (SuRerd &) o
F1 Fde o1 | 3 UBR P TP A 1959 .U 0. 480 g FH @I 3. 359 A1 Ia
Aol gR1 iR et fosan T o

9 UPR GRT 44 (2) & W & ®Y § g del ol Gobdl & [ a8 IR S &I Yrarerd
B WA SuRerd €11 B (appears) a1 R 3m¥idT 8 (Apprehension) a1 fawars & (believes)
fh IE SHMAIT AT JITHAMGIG IRIY fHAT ® UHT IR AT &Y ® a1 98 Afdd VA
AfBTRAT Tl AL T & AT SURLYT B 3eq JHUT B Fhal & d a9 Afog e fafdad wu
A IH BeS! H o Gl & 9 AIRTAR ! &R Fbar 2|

<fh ue g8 IuRYd 81 b PRTAR) ggard a1 dR? 59 91d b1 Biy JoATl URT 44 (2)
29 A 7E g | Ry N aifdde), sragfera 81 &t 8 | S % SR garn mn @ 9 a&fad
P IRFAR FR ARG IREN T A &1 B A8l BT | ORT 44 (2) T8 1 78] Hedl fb 9
R 3 (ReTs) 4on 914 | 39 ey 4 9 fha S © 1 39 9dY H U gid 39 UPR 2 |

1977 5. @l S=iver 1783 (SorgmEie) vwas fd. w9y,

Ia geid | Fal & [ Under S. 44 (2) Magistrate has no power to commit to custody
a person arrested by him under the said section. afsd ga® a8 27 78 & & ARRLe &
Refy |y gy S 8Fft | avaa & gRT 44 & UEEH 976 5 @ I A 8 | 98 UTS Al
P IRTa | FIfra B | 3t ure @ uRT57 & Sfcid ifvgad &1 favy aRRefd d afrgte &
HA URd Bl B 8 | SATerd Ifgad B o Rt W ord a1 gfers aifdRen § 9o ® a8
YR 167 S99, B Iaiid FoIdl B | 98 ORI U6 12 § B | T 37 Wraem= 11 309 (2) & Mif&Esit
(Rg®) & iid & Rras ded afige Afged B F9a—99a W e AMRE § A9 bl
2| U8 WA UTS 24 & A Wid g GAAls @ @ag A G yrau @ fava § 8| g9 favg
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& AR | 779 gl 3 9arl 81 9 i 59 UBR 8 |
(1) v.amg.sm. 1975 §. & 1975 fb. &l @. 1212 Fea¥ fa. ¥e,
(2) ©.3ra.3nN. 1960 7.9, (S1.41) 135=1960 fb. . . Uo7 608 3ficATeT fA. 37IR.37R. 3ATA

ST MR} BT AR § & & gvard A W & A9 b e ar qiorse | e afe
B URT 44 (2) TUH. B AT Fog fFar & 9 URI 167 & fdid oa § a1 glerd RArs ™
YT O Fehal B AT URT 43637 B Iicia e N Rerfd &1 gfayfd w gaa fban S e
2 iR T wfrge @1 O Rl faftaa offeRar & &0t § 8m ) g |ey # A faar |
R faR w7 2|

U.3ML.3R. 1951 YR 471 e . g97 ¥ Fel & & Rwar) yd s 9§ 78 9
FIT T8 ¢ & 0 afdd & o AR SEHd o 818 fea S (IRY H &1 38 gdqr faan
) U7 438 S99, W TE 910 FE B | 1982 fb. . @ 1334 #i. TREIY 1. R (FAlcH)
¥ gar @ b WiRos wu J N RN e & e IURYT Ble] ATaTed © AferdRal
¥ AU PR Gl & g T PR B & I8 e =nfid ifiRen § § g Ry FHAE
2 1 9T &1 #aw B fF 99 uffd ) B9

1980 f3b. @ 1. Y& 426 (Ydh) (RS gwre fA. gyrde 4 HRCS! I B GRITNG B
wdfea =maTe wed & f& appearance of ‘accused’ before court amounts to custody 3
fop<fl ‘cafd @) uRT 44 (2) 9. B iavd FRIY H A 8 g8 Afigad’ &1 S0 H 8 S\
TSR ) AIFAREN H BN SR U IR AMRET H B R A B A1 Al I yfayfd w® vreAl
g e srerar gferd arfamen #, Rl ot Rerfd 8 9o 2| i 18l ek 44 (2) €99 &
3ifd @fad &1 FHUel qof 81 ST & 89 U ¥ol Bl UR @R Ofid & 9 d9 Y [ A
AT & U H Hed B Tabd ¢ b i g bl sRIdl &1 IRTaR B =rarerd & 6
YE B & ARRSE B URT 167, 43637 A1 URT 309 TUWH. B A & BRIGE HRAT
sifyard 2 | 1982 fF. vel. &Y. 1816 (Ferd)) e fA. Fawa H Fe & F afk el =fag 3 weow
JRATAI B A FEYYT a1 2 den ARge A 99 ufoyfd R gaa fha ® @ afige J oA
HABHIRAT § 9RT 437 Y. & A & dd fba1 2| 1981 b, &l @ 1057 (Shm) armw

fa. ¥e # 'l g & restraint but Voluntarily appearing and Surrendering before court is not
entitled to bail but a person under restraint by arrest or otherwise can be granted bail
under Ss. 436, 437 and 439.

3 UBR P13 Al IR ITAT S AMA M 8 G =A7I7AT B FHEE IR ol & P T8
feell geRo1 § AT FFHLTH H RN B UG g8 WYY AT ITEd] & A1 ey 9% Ry § orf
9 U1 BT ST b W B | R ' Afed frdt srriy 9 wafdd g @ ok 99 &
YA BRI AT B Heied B AT 6 GRT 167, 436—37 312rdT 9RT 309 THA. B 3iefa
HTIATE! P |

g8 a1 8 T RIgid | S =rarer| ufshar # $91 SaR1 99 98 W) GHS o1 Javdd & |

T8 910 79 & AT A FH H A S g9 qatuE § qad e daRS THR BT g9 7 2,
& TSI e B w9 H IRl Bl AHRITS U A TEY B ¥ T Bl o Y W, Gell
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W1 & T IRVl P YE W B | YATUE &1 GBR B B 8| Uh IR (havd) TR AT
(T aREd) | ST I AewH B gR1 SN g3 fb affieirg v aicd @ el =grared |
WEHR] B @™ GEdF &G AR AW 71 7 Afga ol 1 g wxA vg e ) e
T AT BEATY | I THR IR &H g G (7 b =raede &1 ge) R v2 g9
SfRgE &) ST ol PR aY afdde oeE € &d & 1 98 il qaiie wEdreT | 1980
f5. @l &. 426 FRo Rig R gy wd = ofieg (RiRe) =i gwerdl @ wma & &
<JraTeral ¥ UFNIf STIE UHl P STIRATE! AT AT B DRV (HelAIR) Sferdl HeAHTela A1
T 3 B oY ¥ (Ferd™) PRpa € bR ARy | R frwar e @ d@re AR wRe
e Ruer, s el YA (U1 U8 BI) B M H R A< TIRT B AR | I
91 7Y, So UrETerd 3 W B3 yHRol A HE ¥ | g8 ufova e @ S, eRT 323-506
(WIT—2) &RT 4987 I AL BT AT THR A AR H1 T Bl W GAR PIC H GdAre
T B Refy o gawvil § Se =rarer ¥ W vl § ufdafaa 8 | e uffda favas
R R—R TR B aen e § de1 AGA B aoma A B R B e w8 g9
AR & eI ¥ TEHR 30Tl Uithar &1 e gRd #R VET g |

gRT 157 @A, ® IAad amRel B A Fafdd aRe d= & ARRGT & T8 99T 9 WX
LAY WSl S B | U7 157 <€ UihAT WRAT BT 39 39 YPR ¥ |

157. = @ farg ufkan - (1) I i ™ & TRATE JHR) gfeden o B W
1 3G, I8 T8 B P FRY & fF @ orRig fban wan & e oave wRA & ford
YRT 154 & aEN= 98 Avad & A 98 99 Ry @) RUIe 99 Awge B dchidl Horm 1 Ul
IrR1y o1 glory R R G5 w1 B ) AR # |

RNfA @S QA 9T 1 BN 1996 B Y 36 T Wl URTF YHIRIG o7 & I8 9 UBR ¢ |

The High Court of M.P. Jabalpur D.O. No. 3285/111-2-3/74 (F.I.R.), dated 4th Decem-
ber, 1995 is as under :

Sub :- Instructions to Magistrate regarding copy of F.I.R. sent to them by police.

As directed, | have to bring to your notice that Hon’ble the High Court has been
pleased to pass the following Order on dbove mentioned subject :

“When a Police Officer delivers a copy of the F.I.R. in Court the same should be
immediately placed before the Magistrate whether he is on the Bench or otherwise and
the Magistrate should put his initial and the date on the copy and keep and preserve it and
when the challan is filed, the copy of F.I.R. may be placed in the case Records.”

| am, therefore, to request you to kindly instruct all the Magistrates under you to
follow the instructions strictly.

SYH. P GRT 157 S UG T B gREHIV H F1 FEd WA © T8 AR g8 78 fea
S & | I8l I8 Sl © fb I yragE 9.9, 3 O 44 (2) & forg e ueR gETd & | o
Tl et # faf TRt W fER v o v 81| gR1 157 @ dwd ARRgE B S gEE S
g 98 ¥8 Bl ¢ 6 gferd 71 fre erwRiy @Y gofigd fan B @19 omwielt &1 wwn man B, fA
JragTEl & AT AURTY TSiPpd fhAT B | THBT ITANT $H UHR B |

Wﬁ?ﬁ?fﬁﬁﬂm438é.9ﬂEﬁmﬁ'ﬁ%lwm%awmﬂﬁﬁm
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SHAR IrRiE! @ for JE #R Add | dfdd Jare gfe 1 2@ o1 Afvige @AM d@
X7 438 T UM ¥ SOQT fORAR URT 44 (2) &7 & | ;

A1 5t aroRig H B1E S gfer @1 aedd @ d gford S IRTGR #Ren @mEd g,
IG U ded U3 Hafdd aRe) b @ AWHRAl arat ARgT & I8 GRT 44 (2) B
3aeE U= URa fhan @ Afige &1 sm? aiige | U 3TdE U3 Bl Fhd dih AfNATHS
(@3 B <A1 TRy 9 fafdy oRIfde gder & w9 | 37de Usiigd bRl AMRY | &1 W8
JEH U= # 3ded & UgdH fog, f¥Ea 8 @ SHS g} Adad a8l ek & FHIOERY
 PRAT ©d | ATATH B geder f I WA 8 8l | e U 99 YAd1s @ g 3d dl rde
UF B AR G B AH Iue 8 W@ 8 A URT 157 TUH. P A U GAA Bl W G
IR AT | AT U BT ARITHI0T B FHa1 8 a1 U1 e uF AR R fean S
iRy | Il Fwa € @ O |afda gl WM (@ReN &) @1 ST UF Bl T U UH
forger 491 9 B9 STER AT o Ao .S 9 ded UF 9§ Gl 8 gd #X, did
afrgreE @1 oft 39 favg § fAde <) 1 FRd gU US @) oA @) fafY aRe e @1 0 @B
& TG BY AUiRT FR | BRI @ AATH PI 3MI Sl Ael U Fbd A Gfayfd R BI$ Fehdl
2| iy 39 =rarerd A ARy A 78 forn 81 gfora &1 uF forgd a9 a8 A1 ford & smaes
e UF B Wer fFy 9 @ Rafa 4 afe gfer, giors Rare o= =™ a1 99 qar
¥ IufRed 7|

fFRuiRa ffY w® amed o3 &1 FRERw &9 SR @l fafdy g o gfers g1 o
a1 ITY S @A QT Uell B FABR AEEH UF B RGO B | I ATdEH BT FHU
faftre gfie @ foran S waan @ @ o ifard 8 | T 71 R fb g9 S =81 wwsa gafow
3maed uF e v 9ma | @ a1 sifardan 8 | 91 6 SwR aqnrn @ 6 afe 18 afd srifig
g 1 3 URT 41 FUfed a1 44 (2) St @ Rafd 81 srawy & drfardl ol | U R IHD!
FAUY] ENHR PR A1 B U AP HAied & fb GRT 167-436—37 & AN HrIar@l I |
3TURTE AT 8 A1 STA &1 Q¥ a1 Aard 2 | A & @ SHAG ol off Fael! & al
THEA o o B =g 94 ® | afe gfera gfer Rere @med 8 @ 9 9w ® @ v ey feam
S el & | afe Ifud g ile f[d9e & dRv ufoyfa o Sfra w8 A9 o '@ a1 =l
fRIg o S 4 < | g8 it Mf¥ea & SR, gfaurgad a =ma wee 3 uRa 9 Se | T
& WU A TP AR foraar aq ¥81 § | smavaddr e faf=r aRRufE @ srar & g
uRedd aRaes, =gAHRY, TS a1 T Ao 8| U UTeT 39 UBR 2 |
01-02-2000

| HY. A gRT USLAE. A vl S

Jaee e A AN L.

2. IS A Tob ATdEH UF €T 44 (2) T, BT UK (61| 3198 &1 ygaH foeg &iferd
2 S 9aaiiud fhan T g uran i 6 amded 9 # Socifgd g € Iad ded B IR W)
2| 39 Ifdd B ISP Afaad 4 UgAH 39 d9d S Afdaddt § 39 A @ G
forgarg 73 g IaTE B EaRR N yHa: forv U | aeT U @) ded e AWASTd B &
g | YRV QIR U¥EA TP B oI UK B | 39 9 BfAer Sex o)1 157 SUH. B ga
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fafdy FEa § A ((MAed U3 § Socifyd "eAhH 3 o) At B1g 8 A FEra aR [ |
QIUER 3 g9

e R] B IuRfd ford | af} o=1 157 & urauml @1 Jeradl fAd 8 & a1 99 <F | S|
YR ¥ IAEH & Ay # Fa g 8 b Saw amagd U R & U H ufed ® a1 A
T WPHR BR SY BEER § WS PR | YR B fou #E AR N gl WS X <
I wfMRY e o3 uRgd A1 ® I1 URT 44 (2) B W1 & UK gan & a1 899 W fIaR av |
AR T ® @ Ided S I Afgad B Ry 7 on 8, 9HHG R BIs | afe
ST Ry B, e Bife @1 ¥ R gfer Rete @wa a1 suferd =€ & 99 0 99 oA
R OIS ¢ 7 IARRE A THA g B A < |

IR T ST U BT RGO A& B GHAT B TG 3G P FHG0 WHR T &
FEHa 8B a1 THRo 3 aR &g FufRa X € A smaes &1 o o < e f[afg w
IuRerd B &1 Fw ¢ | amde o3 & FReRe g Swa) Sufefd sfvard & @ife FARe |
I & foran S B 81 39 UBR B UfhAT P i feR BRA1 AMfRY | (Th IR MR grea
P HTH R

MM B URT 44 (2) & T U@y B 39 fUad gvara J@iRe s @ afd @ @
yfeeaf & w9 & F1 fiow gt @ # |emar 8 |

Tgl T8 a1 FHIE B fF OR1 438 YW, @ A IRFAR! qd STEMG B 3Tde 9
# gz i & @ 5 it gfor smaes &1 fiRTaR & a1 dcblal 99 gfayfd R BreT 9 |
v Rerfay & ff smags iffgad s ue § U1 438 & 3idia orey WiRd fdar @ gefed
ARFRAT a0 ARRET B T IS T3 URd B3 a1 AR E IR IoeiRad Ulpdl & 3oy
(TS & JMER ¥ IFPHT AISR WHR PR AR ufayfd rgaR Bl AHa 8 Td 3fRel
B P Gad e |

T I8 URT 44 (2) & UrauT™ AL T & W1 d6 8 310 93 el 4 0 AfaRT &1
TN HRA B Ien FE 2| A9y <l O Rl @1 g R ehd ® U1 W) A4 ®
Fifd I+ ARge 31 vfda = 2 | X1 9ar 0N gy =ranefien 3 99 axen Afev o9 e
T WY S WATd § & UK B 81 | Rifd WEl 9”1 193 SUH. B a9 ggErd
I GHRY H Y18 BT ARBR B oA b G w7 uFn J g @ a1, R e Aa, 3
g Gva 9 o 8

1980 f. <. &. g 426 fAver7 g . gyrdv 7 FAUY w3 =raerd 3 forar en wifd=
T UHRU B T Thed A= 9| $Ud1 S AR 9 9 $Id ¥ Aled T8 |

01-02-2000
AY. INE gRT TS dam
N THN I AP gRT AN AR DS

3dEH B IR A U ATded TF ORI 44 (2) TUH. $ $9 I &1 IR fobar & =
gl B & b gferd dIaarell 7 U uRIY GRT 498 U W1 fd & iaria gsiiga fhar & e
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USiTpd HRA Off I8! & A1 Yford S8 FRWIR &R Fehel! & $Id: 98 A1aTad & T GAYY] Heel
YT & I IHDT AUV WIbR fhar S =i g | aad: Fded & % gferd daaeh |
®Y ST UG S P IS T A |

2 IS A I PN WX A 811 § b 9R1 157 S99, & 1d7d U dIg Rare =armera &
UTe BIF1 STd 78] 811 & 37 g 3fded UF &l Q. 02-02-2000 $1 YKIA & (MdE® H1 9 <)

G.Wﬁfﬁaﬁmvm%awa%wﬁddﬁﬁm
4. 3T9EA UF B AF Yferd Hradren d 4ol od @ giad 8 fF omdes 3 Aws b1

IORTY USHIGd BT 81 el Sird el 81 8 A gfaded bl & 02-02-2000 BT 9T W el
gfere afe gfor Rere o1 @8 &1 gfddes & |1 TaR 7 |

gHROT g 02-02-2000
02-02-2000

AREN B BTl 7 AT ATASH & FgY H $H SN UKd &1 | TG 3f1. [T JISH
AfSrea B JAT AT | BF STAR D1 Al a1 | VAT gdld gl 8 b fded & f[Avg gl
4987 M fd & ST RY USIpd & 9 SHa! FRUAR @1 ragaeal AR H1 8 31
ISH P FHUY WHR b S =[rAifad 8 Ol WieR &R Adesd & FRig 9 forar 7
(TEa FriarE) Fee 9 gd § Icaifad @ g 9= el ford)

2. AT @1 gol T & @ 98 gferd Rers @edl & a1 iWaeE 3 Ue e ud
ARG (rdes) & Yfers RATS &q uwga fbar| S9y uell &1 g1| 9 SN 9 gfed ¥
29l bR & Ui vad aRRefEl @1 S@d gu gfor Rare @ =1 sRAieR &) ol 2 |
gl 7 gfers RATs <7 8 B1g aRRefd s 781 &l 2 | §for &1 @8 € f& o & yoars
HRAT 8 Afd 36 BRO ATH ¥ Yford RATS <7 3 mawgadr 981 2 | ord: gferd &1 RS amag=
3 fAaRed B B

3. JRI/ATATH B 3R A T AEA T GRT 437 TUF 1 UG b1 oy R 9 veff
ﬁwaﬁqﬁ:ﬁmﬁﬂaﬁmmﬁwﬁm[waﬁqgﬁ,ﬁﬁm@aﬁw
@ Arfod RAfd @1 <@ JR @1 9 e o W [ o iR qof @ s
AfgTd b1 wfayfa W Bre I W TS IuRafy GRAPEa & o T ¥ a8 v farh
& g 9T B YA wura i T8 e o aftged afe w o @ @ afmfy v s
W1 T 1 AT 981 97 U IR A1 SW IR R gaa b 9 | (o shueiRe T @
G )

4. AT AR AT B qEATE ¥ JA AR A IH G TF IR AT S FH |

(@9 STeaRe & ge<or § J Ry & gof & o gad 3 )

@
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FIT qFe TURTY IATBR 82 S &1 | I3i MUY TSR B |
gouIEH fawy A
IfF JWgad 7 Weed AWRY WeR a1 & o fAgad b1 37 3D Tl & Sl 8 |
3ruare FraH B Rig HRaT B | f: JUATRT Bl BISHR TS SSIAERT T&1 Ulha A1) FHRal 2 |
39 oI ®E HRU 8 WHA & | AP & SR 1 8 Fdhd © | GUH I8 & q9 B0 Ford 8 |
YT HRYT GSH—UTSH P1 3MTd T §9 PRV § I8 AT 8Y b 89 1 &R W8 € UheH el a
T2 2| o7 WO B Y AT a1 IR (TTS) A7 AT F AR Ry 3y fafifedi & w9 H
(afEeRIerd offts affth=a) @ FAR S Xl & | 3FHd B 1Y Al ST STl 8, el 1 &l
STl ® @ S i B S B B uvErd 89 99 AR W fharag[ #xd g € U 9 el

B T8 W AR B9 B Ui SUer gfd § 9 99 AR 1 W b | T8I PR Y@ B B |

URT 252 IS Ufiha Wfga 39 UoR &
252 It B o1 Afdars R ARG

ofe siftrgaa <t 89 B aifged wear @ @ ARwge sfrgad @1 sifWare Fen wwa S
vl A aEag s rae afigad 3 g B ' 3R 99d IUR W99, WiAdauR,
SIRYE PR FH | :

39 URT 241 U, B W |

241 axft 8 @ fars R ARG afk sfgam 9 81 &1 AWEEd dRar € @
R T I AfFard B TEdg HI AR SHD IMYR R I, WATHTIAR, a1 g B G |
361 Y] BT GAW URT 229 T4 246 (3) H 1 fbar w1 |

9 UHR T 9 W 8 | ARIY AT AMIN &1 RIS JIHga P GAFT FHASH 8 | SHD
T € ANgad @ gl S € 6 a1 g IRy WieR g7 Afgdd I Uy WHR Bl
g Ol ST Af¥are IW B el H fA@ S 8 | Jovd BU A BRI QY gAR) 9RO & fawg
H 2| 9> U0 TR 91 € T§ 91 AMaeIS 8 | & 0 uraa &1 ugd qHy S Wae
B THSI THS| H Y AMRY | 581, 37ed favM 81, iR 81 98 Ml {8 F'l 9§ 3w of
&I XTI | U FEfaR™ 9 g¥R Seffarm & 4 31 gard 31 Breax g ged I 3R
A g1d e Bl 2 | gt A fAff= srawRl W SereRv dfed qarar ff R | 99 a1 39 A
3. WYY T URT 361 SU.H. e B WM U &I Henl | By FIda g=T & a1 er & T8
YRT B €] IR A8ed PR GreAl aey | IeTevone gRr1 252 § I 8 &1 sifNaad dear 2
TAT “TAT HHI I TR H g S et aifgad 7w fean 2 e fow 7 | wxed
U A UG g TS IR VK P Wl e ey 81

ST 6 91 252 @1 9IS < A1 SEH AR GII B A B9 B AW W areRify | 3
21§ B BT AMATH e B ITY AR W W A IR §RT Y WHR AT 8 | W QY R 8
g HEAYU § | AIY & W SR <A1 8| Q1Y 98 © S I9 IRy AT | Ry o fhan @
ISP dcd ARG (TT) H 7T ARy erar vy @ fafdfent | e anfRu | srefd @@ wr
iRl B HAT B MM 6 RIT A TR IR | 39 oY 8H AR & Fag H gRT 211
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W 217 % & Yrae=i &1 a1 g1 218 | 224 & YraeTd] &1 QR a9IH & | W bR IR
R Y WHR R I8 & Fg W eyl © | AUl AR & Fedl B WHR HIAT UH I1d 7
Afh B urag™ d IeaiRad uRy @1 Wipla (fiee) g6 97d 8| AR 39g & YRl U,
IMA.3MR. 1960 T 1391 H I 41 HEl s © | &Y &1 F1 Afiaad A3 39 WP a1 FIfe
H oo & 5 afigem A 9 ol € R e o 9wa fieg afvefda 2| g8 s
fafe o1 fBf AT g”1 & sria T Wgfa 781 el ¢ | safory, afe Ao vet g1 w1faa
Tl HURTY Bl Bife H T Ard, A ’AWGad B QAN BT AWM= I AU 9GS FE BA
B ITg FRATAA H AR &7 F JaIRG e DR Gl | Te a1 T AHIE AGY 2. g Forr

U.3T3.31%. 1960 H[X g5 177 H BE T8 ¢ | Iad g</d & RS 5 H Hel & fb “If the facts
proved by the prosecution do not amount to an offence, then the plea of guilty
cannot preclude the accuesed from agitating in High Court the correctness of his

conviction” JE g M AR & g1 271 (A2 9RT 229) W TR ¥ |

D! IATBRY B HU A W FHSAAT ST I 8 | T A @ [Ag AR AfdrT A
Teh gHR0T 01.01.2000 P! Usiipd fban aifd= ifidr oz ulRae & &0 H B8 A8 ad UKd T8
féhar | R 01.10.2000 1 AR g5 y¥ga fbar | #RRge 4 g HA FTAR IR A< HAH
SRIY 1 AT 6 {2 01.01.2000 b1 g4 37dy wu A {41 3=t & 34dg wUy | & didal a9
TRTS AT H W U U 9 39 UHR GRT 34 AY. AEHR AJATIH B cid 3R1g B 67 |
IRIY f4aR0T JATY FHHAY STH GR ARG A B8 AR FIBR & AT diefarel Bl 4191 H Hel 8
4 PR & 9 #rge 7 39 A9 d gU g I 38l 4 &f¥d o ) dArge &1 g8
Fg fafd Aeg 3| IRy WeR § & F R I R 3 v ) wer g fb off & 3
aat N IRTE I G & 3rdy wY | 79 AU F W q9 f Fo & 1€ B A T8 T
Yy feg 21 '

Y. AEeN JRfEs @ 3iaid a1 61 § A= srie & forv water @ra e g Al
U IRy B fory Fafer &ra Sad UrauE & I BE HIE & (U 8 | EdRY AMTT 9 3R |
X P AT BRA BT AASA UF A8l & qAT ¥R 167 (5) d (6) SUH. & UAHTH BT UTei= &
fFar 2 @ ¥ ad #ge & 9 9 8 T 9 8 U ST JAR IRY P A9RIE U g
Y TETER A T B @ Foe & $d AN aa T8 R o figad @1 I8 e ®
5 0 Ton @ fAeg i @ RdioM, A W Rerfa &1, & | |on a1 Af¥=a & sy 8t | s
IR A WY B TP B ATF GAE 78 & | VA Wpfd & YR W g gRaral a1
gferd gR1 URgd 3R U U4 gRdre a1 gford gR1 Ugd 3R 95 Ud gRdare 95 & AER A
ft 3Ty P TS BT IMAAD & ad SR IIRTY a1 Ry a1 fAfRifea Afia & €3
1955 vA.#fl.ve.5l. 1955 Ua.¥.3M%. 11817 TA.#l. Ta.&. 1955 Ta.¥fl. 3R.631 T7m T4
IreflT @I B BT

vy @ favdiefa |

I fF SR e § & TS A 39 WY H ¥ B B0 | A1 Qmuare ® 3 i e
TR 2 1 A QT el o1 e, fMAfEd B A, [T g g 37a: J9 IR WeR B | H
7g forw <& €1 aft IRy & way # Y forRar S @1 TTed 1 | S9ET SRVl I8 ® B, S
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f6 g1 252 U H IAI B AW HI JANATEG JUT I TRl A ogdg B FTHB1 9T
Afgad 3 a8 | IBRTOR & IE! 1 URT 229, 241, 246 (3) T A TRI & W1 o1 &7
H®ife Igaa @ AfWard = & a1 3 B arell ufbar AR 8l | gifern wer e v P
YU/ SH WBR B/ SN &' VAT R =g A Al BEAIQ | ORI b [qH) T IAb e
§ A anfey S 6 SuR garan f6 i g A9 Q1 dide ol R1e 31 eI @ Sru srferae
H XY | 39 uTad & ARge 7 IURad ®U @ BRI S 1R | /79 fa. qrgenna 1962 .
v o Al 9. 171 4 I8! 91 Pel ¢ |

The accused was asked only % §H ®IHR &7 to which he replied Sl &, No
particulars were explained to the accused. It is essential before a conviction can be
made on the plea of the accused that he should be given opportunity to reply each
and every allegation of the prosecution. In the trial sheet in the column of “the
offence complained of”, all the details are no doubt given, about the offence com-
plained of, the date of the alleged offence and so on. But mention of all these
details in this column does not amount to an examination of the accused.

U I g oW | e 3% 4.4, . sge @i 1965 vA.9l. yeGl. e 121

A plea of guilty must be recorded as nearly as possible in the very words of the
accused so that an appellate or revisional Court may determine whether they really
amount to an admission of guilt and what is more, whether the lower court under-
stood the accused correctly. The plea of the accused is what the accused actually
states and not the conclusion of which the Magistrate after hearing his statement.
If the trial Court has not recorded the facts in answer to the particulars explained
to an accused person as nearly as possible in his own words, the non Complianee in
this respect on the part of the Court with the provisions of Sec. 243 (new 252) Cr.
P.C. will amount to an illegality which cannot be cured by S. 537 (new 464-465)
Cr.P.C. In C.M.C. No. 19/57 D. 26-8-195 (M.P.) it was said that if the accused admits
that he has admitted an offence with which he is charged, his admission shall be
recorded as nearly as possible, in the words used by him.

T8 91 FHTF WU ¥ GRUC YHRN & forg W AT Bl 2 | 7.7, oy 3. gt A 1959 v,
9. vA.5. 856 H HEl Tl & fh—

Under Section 251-A (5) of the Criminal Procedure Code, the Magistrate has a
discretion to convict an accused who pleads guilty or to proceed with the trial. But
the plea of guilty must be clear and unambiguous. It is an admission of all the facts
on which the charge is founded and also an admission of guilt in respect of them.
Such a plea must be recorded as nearly as possible in the very words of the ac-
cused so that an appellate or a revisional Court may determine whether they really
amount to an admission of guilt and, what is more, whether the lower Court under-
stood the accused correctly. The order that a conviction may be sustained on a plea
of guilty, it must appear that the accused admitted in his plea, all the elements of
the offence. It demands still greater caution when the accused on an earlier occa-
sion denied the accusation against himself. Where the accused does not attribute
to himself anything particular which is inculpatory but merely says that he is guilty,
the Magistrate is not bound to convict the accused on such a plea’”
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¥ A9y R 3= g% ¥ee 3. U UA.ST 1961 sargrare & Ruicw g 108, YT 3%
va.d. favg dqvae 1973 @R, va.S. (7.9.) yoffic 417, ¥ onmp vadl 3. rwre
1965 &.Ucl. 1. 265. U9 U.37M4.3R. 1954 FHorspeal gs 82 < 4174 & forad &l 8 fb gaf
HEGRT 7 JWRY WIHR B 4 forar 8 99 ) I¥ AfeR 2 fb 98 9am i (show cause) 9
<fed w1 & fohan S Apa | ~aTerd g1 A & Waw J werd URn AT gfkedior sfegad o
ey gad &7 § 1e1 I qE HY Fha |

¥ UPR ARIY ©U A Tg B8 Sl Fhal & b AfAGekd P 3IR1Y Wpia &1 AMars G-
forg & geara =ATed 1 39 91 3 G B o A1ey 6 iffged F orRg % R 3fd
wY F 99 foran o qen a1 6 v, Mearermees @ gaive ot & Rifde $ey TR
fpar 8 9 U P uRg 31 Aol H o B | R aueyE @ dROr iRy @ Wafy (tad
YTl I AR BT UHTUN T, 3R, 1941 W 679) [ WIhid 1999 (2) &.Uel.oF. 147
fasa Rig 3. w57 I8 919 9a & & U Aigfa sy @ Wefa 98 8@ 9ol
JURTY BT B A1 Q1Y AR I Ppear & 5 I9 FAag a2y a1 IR Bl =1y i
gEerd A SfET FE fhAr SIU @ [ieg JATEd BT el (gFvTST 3. W5y W 1961 TA. . e,
o. 889) TH UBHR AW & Wipia Ferd, gEe 7 Wies g oty | (e . st wmwga
1970 #H1.317. Ter.&. 1303)

AAGer B1 AIR1Y B AR AU FHeMU 1 & folv &4 areqa H quarmw
HAATHR A A1V | Dael VA 81 o1 a1t & vy «har B d1? w@e e sefes 12,
qoragy 1979 fb. @151, 1482 H I€ 41 4aTs & | 39 ®el & fd— Before accepting the plea
of guilty, it is the bounden duty of Magistrate to satisfy himself that the accused
has understood the charge or the substance of the accusation against him and he
has after understanding the same pleaded guilty and after realising the conse-
quences that follow. In this case (summons case, after the document of accusation
was read over to him at the same time and he was merely asked as to why he should
not be sentenced. To the various accusations, he answered ‘| admit the offence, It
was held that accused was not afforded sufficient opportunity to acquaint him self
with the prosecution case and to decide either to admit guilt or claims to be tried.
It was pointed out that it is exactly in view of such a contigency the words “if he has
any cause to show why he should not be convicted” appearing in corresponding
provision in Cr.P.C. 1898 have been changed to “whether he pleads guilty or has

defence to make” in S.251 of Cr. P.C. 1973. J€! d1d 1994 3.Ucl.&. 86 (§5 92-93) §ifta
Rig fa. srog 5 9a18 2| 981 910 2 fAeg 99 v.3ma.3v. 1960 7. 9. 105 5 M ad1E ¢ |

T W AfUE RIGRm @ Rafa # siffars -

JIRTY B WP gD AAGedd BT A B 8 | I FAT FAA, DA GHIAL, I FAT gl
TE IR WPl B HEAYD! B ¢ | 3 AP AW &1 If¥ard gud gus w9 J for
ST B 2 | 3T aRve a9 H o B W g | R S ARy | st afe e e @
T 6 w1 grad SiEl R @) fRfedl Tar @ & @8 N u@e fgaa &1 9. foraaw
Iqh! AT forar 1 2 | U1 A 81 P IR aftgad afe {6 gawor 7 8 S9@1 it ghee
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U B IR ¥ forw foran | ug arq ¥ fA. ¥ qeIgY 1956 vA.fl. va . Al 8 U4 ¥ fa. wrfivy
Rraarraor fa. € 1961 va.f.0a. &. 1187 # * adTs ¢ | ifdb1 el ffoga & Awem | Ul
fafiftegl \He 381 € 9 IR < J@T € A1 U € IR gAi 8 Hhal & | ¥ a8 N & b rfdaa
M S 9 9d18 © 98 W Jabal g AEgH 9 o S et | ude sifvge @ sifvard
JUH—gUd o Sd g9 6aY J 7AW N 2| O duwe fA. URERY TLAML TR, 1932
R 1 E91S1 Lo, 3R, 1956 IMTA.3MR. 1932 Ry 211, TS T.3MA.3MR. 1956 SATRES
641, s3aa RiE (1961) 2 fih. @t W. 583 anfe | @eiR®, Wi 9 ¥ 99 @ 78 & f& I
greeT I8 & b g G9a qfuga &1 ifiars S @ el H forar @0 39 folv uaw
AR b1 AfFaTd S B =] H o S| v A A ufban @1 Seera € 8 iy
gragEl B Fadbdl 9 A A RAffed gA@m e s @ oA oonom | gk saifgea @
IRy faRor an srRry @) fAtifes) g wweng 1€ @ S qwi 6 g @ FE B 91 98 JF
e 1 I9H1 I8 A A8 2 fF IFA Ry B WA B € | T ANIT Fed A I
=12V | TgaerE . w57 1957 TA.R.Ud.&. e 131 F g W B |

IR A< § I8 HE O Webal § b S UrauT 8, SHH UgE ¥ea, Il A d ATl
B FHSAT BN @ Fabdl g GraaT @ ARBR T G HIAT BT |

)

gRT 260 . U.9. B Iiaia A< JAars d9 AR R AL

e 137 7.9 99 13 Jew (TURIfS®) &1 g9 TR d0A1 off 81 ® dlfd 39 ufshan &

- TRY g 81 9 g @ gad 81 91 | aferd e & AR 9 A 9 39 91d 3 A9y w5

Q & @ IRV | Iad FIIH OR gYUSE A AT B AMELARAT A8l B | URY B WA HAT

fofieg ®31 39 vy W o iR o T 2 | Saa Fm 137 &1 urad f gen fde s

TN UHHRI B A1 =G 8 U |

fAam 137 : 99 aal &1 Sfdra wu @ faRa 98 o S arfeg

@) T A R P god gfe § Q9 Rig 89 1 qen H dfera =R 4 Q3 S 9 aral
gUs § ffF W& gvs faan S @ifdd 8, IeRvne, uysi & IR & A\ 91 d 9
Sufig NIl (Previously Convicted offenders) @ HIHd |

@) UH "Ha oy gfie § & U9 Wfed (Complicated) &4 S41fad 2 |
(W) faareRa @i (disputed titles) | Sea=1 819 dTel HIHl T,
@) v A R 6 BrE fiftre FRv | a8 area & fF e uwn & fore |ien &1 g

e o o1 =@nfRvy, wmﬁ@wﬁwfmﬂﬂﬁm‘ﬁa%mmmﬁ
JPEd & wU H |FaSd 8l |

e :- T Tt | Gt ufan gefl Sie wu | dufe & weg Suged @ 8 Ul ared
T8 B ST AR |

®
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SETTING OFF THE PERIOD OF DETENTION AGAINST SENTENCE
(S. 428 Cr.P.C.)

P.V. NAMJOSHI,
Director.
Hello Crony (Cronies)!

INTRODUCTION:-

Several questions were posted and are being posed during training programme
as to the principle relating to setting off the period of detention undergone by the
accused against the sentence of imprisonment. It is difficult to say what the law is
in this regard. Few principles can be discussed for debate purpose.

Section 428 of the Cr.P.C. runs as under:-

“428. PERIOD OF DETENTION UNDERGONE BY THE ACCUSED TO BE SET OFF
AGAINST THE SENTENCE OF IMPRISONMENT :

Where an accused person has, on conviction, been sentenced to imprisonment
for a term, “not being imprisonment in default of payment of fine” (amended
0 n
18-12-78), the period of detention, if any, undergone by him during the investi-
gation, inquiry or trial of the same case and before the date of such conviction,
shall be set off against the term of imprisonment imposed on him on such
conviction, and the liability of such person to undergo imprisonment on such
conviction shall be restricted to the remainder, if any, of the term of imprison-
ment imposed on him.”

This section is a new section incorporaated under the amended Cr.P.C. of 1973.
Therefore, again in 1975 the Supreme Court in Bouchure Pierre Andre’s case, AIR
1975 SC 164 held that this Provision Will Also Apply in cases where there is an
order of payment of fine and fine has not been paid and in default, the accused has
to undergo a sentence of imprisonment. Thereafter, in 1978 by section 31 of the
Criminal Procedure Amendment Act 45 of 1975, Section 428 was further amended
and the words “not being imprisonment in default of payment of fine” were inserted
to nullify the judgment of the Supreme Court in the said case to that extent There-
fore, now this provision is restricted for setting off the period of detention against
substantive sentence only and not in the sentence which has to be undergone by the
accused in default of payment of fine. Therefore, the judgment of the Supreme Court
in Bouchure’s case is nullified to that extent only.

OBJECT OF AMENDMENT :-

The Joint Committee of Parliament while recommending the new provision ob-
served as under :

“The Committee has noted the distresssing fact that in many cases accused
persons are kept in prison for very long period as under-trial prisoners and in some
cases the sentence of imprisonment ultimately awarded is a fraction of the period
spent in jail as under-trial prisoner. Indeed, there may even be cases where such a
person is acquitted. No doubt, some times courts do take into account the period of
detention undergone as under-trial prisoner when passing sentence and occasion-
ally the sentence of imprisonment is restricted to the period already undergone. But
this is not always the case so that in many cases, the accused person is made to
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suffer jail life for a period out of all proportion to the gravity of the offence or even to
the punishment provided in the statute. The Committee has also noted that a large
number of persons in the overcrowded jails of today are under-trial prisoners. The
new clause seeks to remedy this unsatisfactory state of affairs. The new clause
provides for the setting of the period of detention as an under-trial prisoner against
the sentence of imprisonment imposed on him. The Committee trusts that the pro-
vision contained in the new clause would go a long way to mitigate the evil.

The leading case of Bouchure, AIR 1975 SC 164 has been classified by Ratanlal
in his Cr.P.C. The classification runs as under :

“1. The section applies to a fact situation described by the clause “where an ac-
cused person has, on conviction, been sentensed to imprisonment for a term”.
The clause does not, either expressly or by necessary implication, suggest that
the conviction and sentence must be after the coming into force of the new
Code of Criminal Procedure.

2. The fact situation necessary for attracting the applicability of the section would
be equally satisfied whether an accused person has been convicted and sen-
tenced before or after the coming into force of the new Code.

3. Even though the conviction might have been under the old Code but if the
sentence is still running, the provisions of the section will be attracted.

4. If the term has already run out, no question of set-off can arise.

5. Applying S. 484 (2) (b), which creates a legal fiction that sentences passed
under the old Code which are in force immediately before the commencement
of the new Code shall be deemed to have been passed under the corresponding
provision of the new Code, all consequences and incidents are to be worked out
on that basis.”

BENEFIT UNDER OLD LAW :-

On perusal of Bouchure’s case and Abu Backer Vs. State of Kerala, 1995 Cr.L.J.
1157 (Ker), it is clear that the benefit of this provision is also available to an accused
person who was convicted under the old Code and he is serving the sentence after
coming into force of the New enactment. The principle. laid down under the two
citations is as follows:

“The only qualification laid down in the section for entitiling a person to its
benefit is that he should stand sentenced to imprisonment on the date on which the
section comes into operation; there is no further condition laid down that the con-
viction must have been under the present Code. Therefore, the benefit of the provi-
sions of this section is available to persons convicted under the Code of Criminal
Procedure, 1898. Narayanan Nambeesan, (1974) 76 Bom Lr 690, approved in Boucher
Pierre Andre, (1975) 1 SCC 192 : AIR 1975 SC 164 ; Hardev Singh AIR 1975 SC 179:
1975 Cr.L.J. 243; Mer Dhana Sida Vs. Gujarat, 1985 JLJ 660 : AIR 1985 SC 386. In
order to claim benefit of set off under.this section, two essential conditions are
required to be fulfilled.

(1) the accused-claimant has on conviction been sentenced to imprisonment for a
term, and :

(ii) the claimant-accused has undergone detention during investigation, enquiry
or trial before the date of conviction.
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An accused is entitled to claim the statutory benefit subject to above condi-
tions. Abu Backer Vs. State of Kerala, 1995 Cr.L.J. 1157 (Ker).

It is further to say that where the accused. was convicted prior to the com-
mencement of the new Code and appeal was filed after the Code came into force,
the accused was entitled to the benefit of set off under Section 428 of the Cr.P.C.
Please refer to AIR 1985 SC 386 (389) and State of M.P. Vs. Mohan Das, 1992 Cr.L.J.
101 (104)(D.B.) (M.P.).

THE MEANING OF THE WORD ‘TRIAL:-

The expression ‘Trial’ used in Section 428 includes also the proceedings in
appeal. The detention of an accused during the pendency of an appeal against the
acquittal can be set off against the sentence of imprisonment. State of M.P. Vs.
Mohan Das, 1992 Cr.L.J. 101 (M.P.). When an accused was convicted prior to the
coming into force of the Code, but the appeal was filed after the Code came into
force the accused was entitled to the benefit of set off under Section 428. In Mer
Dhan Sida Vs. State of Gujarat, AIR 1985 SC 386 (389), it was held that period after
conviction is not to be set off. The period for which the accused had been in jail after
conviction before he could be released on bail cannot be given a set off. This is not
possible under Section 428 Cr.P.C. of the Code. This section applies only to a stage
before conviction. Please refer to 1975 Cr.L.J. 1346 (1347) of Haryana High Court.

‘SAME CASE’ MEANING OF.

The basic principle is that the section emphatically states that the period of
detention which it allows to be set off against the term of imprisonment imposed on
the accused on conviction must be one undergone by him during the investigation,
inquiry or trial in connection with the “same case” in which he has been convicted.
Sohoni’'s Code of Criminal Procedure further states that once a criminal prosecu-
tion consummates finally into a conviction, then the sentence of imprisonment im-
posed consequent upon this conviction takes effect from the very moment when the
conviction is pronounced by the Court. The period of detention suffered by the said
accused as an undertrial prisoner before such conviction ceases from the said mo-
ment of conviction in respect of the case in which he is convicted.

Therefore, when once the period of detention does not relate to the same case
the accused is not entitled to the benefit of set off. Thirumathi Kalpagam Vs. Super-
intendent, Central Prison Madras-3, (1978) 22 Mad LJ (c) 519.

The detention period before conviction is not sentence but that period is to be
set off. Such set off is, however, subject to the provisions under Section 433-A which
prescribes minimum punishment of 14 years imprisonment for persons convicted
of an offence punishable with death but sentenced to life imprisonment or whose
death sentence has been commuted to imprisonment for life. Section 428 provides
only for set off but does not equate undertrial detention with “imprisonment on
conviction” for the purpose of Ss. 3 (5) and 59 (5) of the Prisons Act, 1894. There-
fore, it does not entitle the prisoner to claim remission by counting such period as
period of imprisonment. Govt. of A.P. VS. Anne Venkateswara Rao, AIR 1977 SC.
1096. Where a person is on furlough for a certain period and does not surrender to
the jail authorities on the expiry of such period, his sentence starts running on his
surrendering or on his arrest and will not come to an end merely because the term
of his imprisonment has already expired. Gurucharan Kaur Vs. Punjab, 1983 Cr.L.J.
722 (P&H), Bhagirathi Vs. Delhi Admn. AIR 1985 SC 1050.
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PREVENTIVE DETENTION:-

Where a person was in preventive detention after his acquittal by the High
Court in a criminal case but whose acquittal was converted into conviction later on
by the Supreme Court in an appeal by special leave, it was held that the period of
detention could not be set-off under S. 428. Champalal Vs. Maharashtra, AIR 1982
SC 791.

MORE THAN ONE CASE AGAINST THE ACCUSED : EFFECT OF :-

Where an accused was convicted in two diferent cases for murder and also in a
Prohibition case, his detention was in connection with the murder case. He could
not claim set off against his conviction in the Prohibition case. Rafiq Abdul Rehman
v. Maharashtra, 1978 Cr.L.J. 214 (Bom) and Jagwantlal Harjivandas Dholakia Vs.
Maharashtra, 1979 Cr.L.J. 971 (Bom). :

Where a convict who was on parole was arrested for another offence and put in
jail, he was held to be entitled to count that period in jail against the sentence he
was already undergoing. Onkar Singh Vs. Police Officers, Prashasan, 1979 Cr.L.J.
1098 (All). But where an accused is convicted of “3 offences” and their sentences
are to run concurrently, the set off can be claimed in all the offences. Chinnasamy
Vs. Tamil Nadu, 1984 Cr.L.J. 447 (Mad).

Following portion is reproduced with the courtesy of Ratanlal and Dhiraj Lal on
the Code of Criminal Procedure on the same matter :

“When a person is undergoing the sentence of imprisonment imposed by the
court on being convicted of an offence in one case during the period of investi-
gation, inquiry or trial of some other case, he then cannot claim that the period
occupied by such investigation, inquiry or trial should be set off against the
sentence of imprisonment to be imposed in the latter case even though he was
under detention during such period. Raghbir Singh Vs. State of Haryanan, AIR
1984 SC 1796.

The accused was already in prison for a period of 200 days during investigation
and trial. The term of imprisonment was only six months. Held, the accused
had already undergone the term of imprisonement. Mamood Khan Vs. State of
M.P., 1988 Cr.L.J. 635 (M.P.)

A preventive detention order was served on petitioners while they were in judi-
cial custody pending trial for punitive offence. Subsequently the petitioners
were sentenced to imprisonment of punitive offence. Period during which they
were in remand during investigation as under-trial prisoners, was set off against
the term of imprisonment, held, the period of detention under Cofeposa could
also be set off under section 428 when the order of detention was quashed.
Juanhaniff D. J. Kisirdeen Vs. State of Kerala, 1988 Noc 75 (Ker).
SETTING OFF THE IMPRISONMENT :-

Where the accused was released on bail in earlier case and thereafter he was
arrested and remanded in detention in another case, it was held that he was not
entitled to set off period of detention in other case against the period of detention
and sentence in earlier case. Ghulam Mustafa Vs. State, 1995 CrLJ 266 (Raj).

LIFE CONVICTS :-

Life convicts are not entitled to claim set off. M. Shankar’s case, 1983 Cr.L.J.
588 (AP), Kartar’s case, 1982 SC 1430. The term imprisonment for term does not
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include imprisonment for life. An accused sentenced to imprisonment for life is not
entitled to benefit under Section 428. of the Cr.P.C. Ratan Singh’s case AIR 1976 SC
1552.

The Supreme Court has in life convict Laxman Naskar Vs. State of West Bengal
AIR 2000 SC 2762 held that life imprisonment means imprisonment for whole of the
remaining period of convict’s life. Fact that West Bengal Act equates life imprison-
ment with life imprisonment for 20 years, does not entitle convict to automatic
release on expiry of such term of imprisonment including remission. The law relat-
ing to remission under Section 433 was also laid 'down by the Supreme Court in the
same case.

SECTION 428 Cr.P.C. AND ARMY ACT :-

The benefit under section 428 Cr.P.C. was not available prior to introduction of
section 169-A in Army Act (in 1992). After amendment, this Section provides for set
off of period of pre-trial detention against provision of set off. But this provision is
prospective provision. The Supreme Court in Bhuvaneshwar Singh Vs. Union of In-
dia (1993) 4 SCC 327 and 337 held that the benefit is not available where appellant
was convicted and sentenced by Court Marshall long before 169-A of Army Act there -
being no investigation and trial under Criminal Procedure Code, Section 428 Cr.P.C.
not attracted.

NO SET OFF AGAINST IMPRISONMENT IN DEFAULT OF PAYMENT OF FINE :-

Prior to the amendment in Cr.P.C. by Amendment Act of 1978 (18-12-1978),
according to the Supreme Court verdict in Bouchure’s case, AIR 1975 SC 164, no
differentiation was being made between a substantive sentence of imprisonment
and sentence of imprisonment in default of payment of fine. In both the cases the
section was made applicable. But in the Amendment Act of 1978 by inserting the
words “not being imprisonment in default of payment of fine”, the imprisonment in
default of payment of fine”, cannot be set off in case of sentence imposed. When
imprisonment is imposed in default of payment of fine, it cannot be subjected to a
set off by the period of detention undergone by the convict during investigation,
enquiry or trial in the case. On the failure of the convict to deposit the fine imposed;
he is liable to undergo imprisonment imposed upon him in default of such payment.
Bagdaram Vs. State of Rajasthan, 1989 CrLJ 414 (Raj)". :

PROCEDURE TO AVAIL THE BENEFIT OF THIS SECTION :-

' The procedure to invoke section 428 could be by way of filing Miscellaneous
application by the accused to the Court at the time while the sentence runs for
passing an appropriate order for reducing the term of imprisonment. It is the man-
date of the section. This has been laid down by the Supreme Court in Suraj Bhan Vs.
Om Prakash, AIR 1976 SC 648 (650) In Biru Vs. State of Himachal Pradesh, (1983) 1
Cr. L.J. 370, it was held that an endorsement should always be made on the warrant
of commitment of the accused when he is sent to:jail specifying the period of pre-
conviction period, if any, which is to be set off against the term of imprisonment
imposed on him. : :

In M.P. what is provided has been mentioned in different issues of ‘Joti Jour-
nal'. Please refer to 1997 Joti Vol. Il Part V October 18, 1998 Joti Vol. IV Part 6 De-
cember 16 and 1999 Joti Vol. V Part V October, 373 (375). It is the right of the ac-
cused and duty of the Court under Section 428 Cr.P.C. to order for setting off the
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detention and therefore, the Court should not ignore the said provisions before con-
victing the accused. Please refer to AIR Vol. 19, 5th Edition paras 21 and 22.

HOW TO APPLY THE PRINCIPLE :
Here is one visionary-

‘A’ is arrested in one case on 01-01-1996 and was bailed out. When he was on
bail he was again arrested in another case on 01-02-1996. He could not get bail in
the second case. Accused ‘A’ remained in Judicial- custody. The accused was con-
victed and sentenced in first case on 01-02-1997. The accused claims set off from
01-02-1996 to 01-02-1997. The accused should not be given benefit of the said
period as he was on bail from the very day he was arrested. However, he can be
given benefit of one day for 01-01-1996 when he was arrested and his liberty was
restricted. Thereafter the accused was sentenced in second case on 01-02-1998.
He claims benefit from 01-02-1996 when he was arrested in second case. The ac-
cused may be given benefit in second case from 01-02-1996 to 01-02-1997 as he
was in detention in second case though in second case Judgment was pronounced
on 01-02-1998 his detention in second case would automatically seize on 01-02-
1997 when he was sentenced in first case. As sentence in one case will not be
deemed to be detention in ‘another case’ as | have understood from Ragbir’s case.
Please see Raghbir Singh Vs. State, AIR 1984 SC 1796.

There are abstract examples for pin pointed answer. Please refer to Kalyan
Singh Vs. D.P. Singh, 1993 M.P.L.J. page 83 B (DB) in which it was held that benefit
of set off can only be taken once in the case during the Pendency of which the
accused remains in custody when the first order of conviction and sentence came
on him. Provisions of set off or per-conviction detention period cannot be equated
with imprisonment on previous sentence on being sentenced in any of the case
while undergoing the previous sentence the principle of set off will not effect to
subsequent sentence unless it made to run concurrently with previous sentence.

Paragraphs 8, 9, 10, 11 12 and 13 of the Judgment are reproduced :

8. In view of the provisions of the section it is apparent that the provision is
absolute in its terms. It provides for the set-off, the per-conviction detention of
an accused person against the term of imprisonment imposed on him after
conviction. The section further makes it clear that the period of detention al-
lowed to be set-off against the term of imprisonment imposed on conviction of
an accused must be spent by him during the investigation. inquiry or trial in
relation to the “Same Case”, in which he has been so convicted. It cannot be
utilised in “another case” on a subsequent conviction.

9. Once an accused is convicted and sentenced to imprisonment, his pre-convic-
tion period ends and his custody thereafter has to be taken as the sentence
undergone towards the awarded sentence. On being sentenced subsequently in
any other case, while undergoing the previous sentence, the principle of set-off,
would not be applicable. The period of subsequent sentence would commence
after the previous sentence has been undergone, unless it is directed by the
Court, that the subsequent sentence would run concurrently with the previous
sentence, as provided under section 427, Criminal Procedure Code.

10. As such, the benefit-of set-off can only be taken‘once in the case, during the
Pendency of which, the accused remained in custody, when the first order of
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13-

conviction and sentence came on him. After he is sentenced to imprisonment,
the period spent in custody would be the period of his undergoing the sentence
of imprisonment. The section only provides for a “set off” of the pre-detention
period. It does not equate an under-trial detention with imprisonment on con-
viction.

Section 428 is a new provision introduced in the Code (1973), keeping in view
the fact of detention of many under-trial prisoners for pretty long periods at the
pre-conviction stage. At times, such period even exceeded the term of impris-
onment which could be imposed on them for the offence on their conviction.
Dealing with a simliar situation, their Lordships of Supreme Court.in Raghbir
Singh Vs. State of Haryana, Alr 1984 SC 1796, found that section 428 of Crimi-
nal Procedure Code :-

“Provides for the setting off of the period of detention as an under-trial
prisoner against the sentence of imprisonment imposed on him. Hence in
order to secure the benefit of section 428 of the Code, the prisoner should
show that he had been detained in prison for the purpose of investigation,
inquiry or trial of the case in which he is later on convicted and sentenced.
It follows that if a person is undergoing the sentence of imprisonment
imposed by a Court of law on being convicted of an offence in one case
during the period of investigation, inquiry, or trial of some other case, he
cannot claim that the period occupied by such investigation, inquiry or
trial should be set off against the sentence of imprisonment to be im-
posed in the latter case even though he was under detention during such
period. In such a case the period of detention is really a part of the period
of imprisonment which he is undergoing having been sentenced earlier for
another offence. It is not the period of detention undergone by him during
the investigation, inquiry or trial of the same case in which he is later on
convicted and sentenced to undergo imprisonment. He cannot claim a
double benefit under section 428 of the Code i.e.the same period being
counted as part of the period of imprisonment imposed for committing
the former offence and also being set off against the period of imprison-
ment imposed for committing the latter offence as well”.

Shri Suresh Gupta, Advocate, appearing as amicus curiae has placed implicit
reliance on Bhagirath vs. Delhi Administration. AIR 1985 SC 1050 to contend
that the benefit of set off is available also to an accused who has been sen-
tenced to imprisonment for life. The argument is wholly misplaced. There is no
controversy in the given case as to the granting of the benefit of set off to the
accused on being sentenced to imprisonment for life, but he dispute is whether
the once availed benefit of set off can again be claimed on a subsequent sen-
tence in another case. Therefore, the above authority is of no avail to the peti-
tioner. The petitioner is not entitled to claim the double benefit. The contention
therefore has to be rejected.

Now the surviving contention is with regard to the subsequent sentences run-
ning concurrently with the previous sentence. Section 427, Criminal Procedure
Code provides that when an accused is sentenced to imprisonment, while he is
already undergoing sentence of imprisonment, the subsequent sentence of im-
prisonment would commence after the previous sentence has been undergone,
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unless it is directed by the Court that the subsequent sentence would run
concurrently with the previous sentence. In this regard, an order has already
been passed by this Court on 23-10-1990 in M.P. No. 1879/90 filed by the
petitioner earlier and therefore no further consideration or order is any more
required in this petition.

The case of Raghubir Singh Vs. State, AIR 1984 SC 1976 may prove to be a

leading case. In view of this Judgment 1979 Cr.L.J. 362 (DB) Delhi may not be good
law.

This is further stated in Param Dev Vs. State, 1975 Cr.L.J. 1346 (1347) already
referred above. It is immaterial whether the Court while awarding sentence took
into consideration the period of sentence of the accused. The provisions are manda-
tory and the Court has to set off from the period of sentence awarded on the ac-
cused.

Judicial Officers are requested to see Sarkar on Criminal Procedure, B.B. Mitra
on Criminal Procedure, Sohoni on Criminal Procedure, Ratan Lal and Dhirajlal on
Criminal Procedure and the A.l.R. Manual, so that the subject would be more crys-
tal clear. For the circular of the High Court regarding furnishing proforma detailing
period of police and judicial custody from the date of arrest till the date of delivery
of judgment, please refer to ‘doti Journal’ Vol. | Part Il *December, 1995) at pages 18
and 19 and with reference to different articles in Joti journal referred to above.

The proforma is again reproduced for ready reference :
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CIRCULARS

CIRCULAR NO 50/51/1815/90-1- - 6/ak BHOPAL Dtd. 8th JAN. 1991/ENDORS TO
M.P. HIGH COURT BY GOVT. OF M.P. FINANCE DEPTT.

fawg - Jafagfa w afSta s & T8 Y@ ot arEal @t T B [qaY H|
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RULES FOR PROCEEDINGS UNDER THE CONTEMPT OF COURTS ACT, 1971

(Act No 70 of 1971)
THE HIGH COURT OF MADHYA PRADESH
(CONTEMPT OF COURT PROCEEDINGS) RULES, 1980

In exercise of the powers conferred under Article 225 of the Constitution.of India,

Section 23 of the Contempt of Courts Act, 1971 and all other enabling powers in that
behalf, to regulate the proceedings for contempt of itself or of a court subordinate to it, the
High Court of Madhya Pradesh makes the following Rules :-

1s
(1)
(2)

2.

Title

These rules shall be called The High Court of Madhya Pradesh’ (Contempt of Court
Proceedings) Rules, 1980.

They shall come into force on the date of publication in the “Madhya Pradesh Ga-
zette”.

Definitions :- In these rules unless there is anything repugnant to the subject or
context :-

(a) ‘Act means the contempt of court Act, 1971 (Act 70 of 1971);

(b) ‘High Court’ means the High Court of Judicature Madhya Pradesh ;

(c) ‘Code’ means the Code of Criminal Procedure, 1973 (Act 2 of 1974);

(d) ‘Subordinate Court’ means any court subordinate to the High Court of Judica-

ture Madhya Pradesh;

(e) ‘Registrar means the Registrar of the High Court and shall include Additional
Registrars; -

(f)  All other words and expressions used in these rules but not defined therein
shall have the meanings respectively assigned to them in the Act;

‘Civil Contempt’ and ‘Criminal Contempt’ shall have the same meaning as in the

definitions in the Contempt of Court Act, 1971.

COGNIZANCES AND PROCEDURE
Parties of the Petition

“Every Petition for initiating proceedings under the Act shall be registered either as
Contempt Petition (Criminal) or as Contempt Petition (Civil). Contempt Petition (Crimi-
nal) and Contempt Petition (Civil) in respect of a bench of two Judge, shall be heard
and decided by appropriate Division Bench and contempt Petition (Civil) in respect
of a bench presided over by a single Judge shall ordinarily be heard and decided by
appropriate Single Bench'”

Notice of every Contempt petition (Criminal) shall be issued to the Advocate General)

In a proceeding initiated by petition, the initiator shall be described as petitioner and
the cause title shall be as follows :-

I=Bei (name, description etc. of contemner).
Contents of the petition -

Every petition, motion or reference made under rule 3 shall contain in precise lan-
guage the statement setting forth the facts constituting the contempt of which the
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10.

11.

4p'erson charged is alleged to be guilty and shall specify the date or dates on which

the contempt is alleged to have been committed.

When the petitioner relies upon any document or documents in his possession he
shall file them along with the petition.

Every petition for taking action under the Act. shall be supported by an affidavit and
shall comply with the provisions of rules 2 and 3 of Chapter IV of the M.P. High Court
Rules when presented in this Court.

(a) Reference under section 15 (2) of the Act may be made by Subordinate Courts
either suo motu or on an application received by it.

(b) Before making a reference the subordinate Court shall hold a preliminary en-
quiry by issuing a show-cause notice accompanied by copies of relevant docu-
ments, if any, to the contemner and after receiving the reply, if any, of the show-
cause notice the Subordinate Court shall write a concise reasoned order of
reference indicating why contempt appears to have been committed.

Every motion made by the Advocate General under Sub section (2) of section 15 of
the Act shall state the allegations of facts made by the motion-maker, and consent of
the Advocate General with brief reasons for grant of the consent.

In case of Civil Contempt, the Court concerned shall make a reference to the High
Court by following as far as possible the same procedure laid down for reference in
case of Criminal Contempt.

NOTICES

(a) Every notice issued by the High Court to the contemner shall be accompanied
by a copy of motion, petition or reference, as the case may be, together with the
copies of affidavits, if any, or other documents forming the basis of the action in
Form No. 1 appended to these Rules.

(b) Such notices issued by the High Court shall be signed by the Registrar or the
Additional Registrars and shall be sealed with the seal of the High Court.

(c) Notice of every proceeding under this Act shall be served personally on the
person charged. unless the Court, for reasons to be recorded. directs otherwise.
In that case the service may be effected by alternative form of service authorised
by the Code of Civil Procedure and the M.P. High Court Rules.

The Court may if satisfied that the person charged is absconding or is likely to ab-
scond or is keeping out is likely to keep out of way to avoid service of the notice order
issue of warrant of his arrest which in the case of criminal contempt, may be in lieu of
or in addition to the attachment of his property under sub-section (3) and (4) of sec-
tion 17 of the Act, Such warrants in Form No. 2 appended to these rules may be
endorsed in the manner laid down in section 71 of the Code.

Whenever the High Court issues a notice it may dispense with the personal attend-
ance of the person charged with the contempt and permit him to appear through an
advocate and in its discretion at any stage of the proceeding direct the personal
attendance of such person and if necessary enforce such attendance in the manner
herein above provided.

(a) When any person charged with contempt appears, or is brought before the High
Court and is prepared, while in custody or at any stage of the proceeding, to
give bail, such person shall be released on bail, if a bond for such sum of money

32



12.

13.

14.

15.

16.

17.

18.

as the Court thinks sufficient is executed with or without sureties with condition
that the person charged shall attend at the time and place mentioned in the
bond and shall continue to so attend until otherwise directed by the Court ;

Provided further that the Court may, if it thinks fit, instead of taking bail from
such person release him on his executing a bond without sureties for his at- .
tendance as aforesaid. or without executing any such bond. The bond shall be
as per Form Il appended to these Rules.

(b) The provisions of section 436 to 448 and 450 of the Code shall, so far as may
be, apply to all the bonds executed under the Rules.

ENQUIRY
(2) Any person charged with.contempt, other than a contempt referred to in section
14, may file an affidavit in support of his defence on the date fixed for his ap-
pearance or on such other date as may be fixed by the Court in that behalf,
(b) If such person pleads guilty to the charge, his plea shall be recorded and the

- Court may, in its discretion, convict him thereon and commit him to prison under
warrant as per Form No. Il appended to these Rules.

(¢) If such person refuses to plead or does not plead, or claims to be tried or the

Court does not convict him on his plea of guilt, it may determine the matter of
the charge either on the affidavits filed or after taking such further evidence as
it deems fit.

A Paper- Book consisting of documents specified in Rules 5 to 7 shall be filed by the
petitioner or forwarded by the Court making reference in quadruplicate as the case
may be.

-In case where proceedings are initiated by the High Court. suo motu or on the motion

of the Advocate-General, the Registry shall prepare the paper-book in quadrupli-
cate. :

The Rules contained in M.P. High Court Rules pertaining to grant of copies, process
fees and translation of documents and such other matters in respect of which, no
provision is made in the Rules shall mutatis mutandis apply to the proceedings in the
High Court and similarly when proceedings are pending in subordinate Courts, the
Rules made by the High Court for the conduct of business of such subordinate Courts
shall apply to those proceedings.

The orders passed in the proceedings under the Act shall be carried out, enforced and
executed as if they were orders passed by the High Court under the Code.

The Court may impose such fine as it deems fit in the circumstances of the case. The
fine so awarded shall be recovered in the same manner as under the Code. -

Repeal and Savings- On the coming into force of these.Rules', all existing rules or
the like governing any matter dealt with or covered by these rules shall stand re-
pealed; ‘

Provided that this repeal shall not affect or invalidate anything done, any action or
decision taken, any disposal made, any order or proceeding made or issued under
the existing rules before the amendment of these Rules.

Note : Published in M.P. Rajpatra \Y (Ga), dated 19-2-83, Page 23-27, Proformas not

published.
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TIT-BITS

1. ARBITRATION ACT, SECTIONS 2 (a). 32 AND 33 r/w SECTION 9 OF THE C.P.C.:
JURISDICTION OF CIVIL COURT : NATURE OF THE SUIT :-
2000 (3) M.P.L.J. 135
LUKESHWAR Vs. DHEBAR SINGH

Suit for declaration that there was never any contract or the contract was void, is not
barred. ' :

Section 32 of the Arbitration Act does not contemplate the case of a suit challenging
the validity of a contract merely because it contains an arbitration clause. Sections 32 and
33 of the Arbitration Act have a very limited application namely, where the existence or
validity of an arbitration agreement is challenged and not the contract itself containing the
arbitration agreement is challenged. So a suit for declaration that there was never any
contract or the contract was void, is barred.

The genuineness of an arbitration agreement or award cannot be presumed by mere
plea of defence. It cannot be assumed that a particular agreement or. award covered suit
lands. All those questions of facts are to be decided on proof after the pleadings of the
defendants.

Paragraphs 19 and 20 are reproduced :

: The wording shows that the suit which was barred should be challenging existence,
effect or validity of an arbitration agreement or award to enforce it. There is no averment
about arbitration agreement or award in the plaint in our case. The Supreme Court in case
cited at AIR 1987 SC 22889 titled Oriental Transport Co. Vs. M/s. Jaya Bharat C. & I. Co.
Ltd. , has observed that section 32 of the Arbitration Act does not contemplate the case of
a suit challenging the validity of a contract merely because it contains an arbitration clause.
It was observed that sections 32 and 33 of the Arbitration Act have a very limited
application namely; where the existence or validity of an arbitration agreement is
challenged and not the contract itself containing the arbitration agreement is challenged.
So a suit for declaration that there was never any contract or the contract was void, is not
barred.

In the present case, the suit is for partition of joint lands, the defendants have not
pleaded that these lands had already been partitioned. Even if they had pleaded that the
lands had been partitioned by the award, they could establish it. The defendants could not
control pleadings of the plaintiffs in any suit. They have raised their defence and have to
prove the defence. So the defendants have to prove the existence of an award which has
effected.partition between the parties which establishes that the disputed lands no longer
remained joint between the parties. It might prove a good defence and plaintiffs may be
debarred from challenging the award except in a manner required by sections 32 and 33
of the Arbitration Act. The genuineness of an arbitration agreement or award cannot be
presumed by mere plea of defence. Further, it cannot be assumed that a particular
agreement or award covered suit lands. All those questions of facts are to be decided on
proof after the pleadings of the defendants. But, the pleadings were not obtained in this
case.
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C.P.C.,0.7,R.11(d) : JURISDICTION INTHE MATTER OF REJECTION OF PLAINT:-

A plaint can be rejected only when on reading of the plaint itself,” either it does not
disclose a cause of action or it appears to be barred by some law. The Courts are not
entitled to travel beyond the pleadings of the plaint. If the defendants plead that the suit is

barred by some law because of some additional factors pleaded by him, then he has to
establish these factors.

NOTE :- Judicial Officers are requested to go through the article on the same

subject rejection of plaint under O. 7 R. 11 published in 'JOTI JOURNAL’ April, 2000
issue. '

: ® :
2. ARBITRATION ACT, SECTION 8 AND 4: APPOINTMENT OF ARBITRATOR
2000 (3) M,P.L.J. 27

UNION OF INDIA Vs. RAJU CONSTRUCTION COMPANY, BHOPAL

Appointment of arbitrator by named authority made term of contract by parties. Power

to appoint an arbitrator is taken away from jurisdiction conferred upon court under
section 8. '

Section 8 (1) (a) and (2) arbitration clause providing for appointment of arbitrator by
person named in agreement by name or office. In such case section 8 (1) does not apply

and consequently section 8 (2) also will not apply as it refers to notice mentioned in
section 8 (1).

Paragraphs 13, 19 and 20 are reproduced :

It is clear from the language of the arbitration clause, the appointment of the sole
arbitrator is by the named authority to which both the parties have conferred the power of
appointment. Once the parties have abdicated their powers of appointment by consent
and delegated the power of appointment to an authority named in the agreement, there is
no question of consent of the parties. The appointment of the sole arbitrator is upon the
discretion of that authority and for this reason section 8 (1) (a) of the Act is out of the way.
- Section 4 of the Act, on the other hand, enables a party to provide in the agreement that
reference thereunder shall be made to an arbitrator by a person named in the agreement
by name or by office. The parties in this case have entered into agreement in consonance
with section 4’of the Act; For these reasons, section 8 (1) (a) of the Act would not apply.
Once Section 8 (1) (a) of the Act does not apply the question of applying section 8 (1) (b)
or (c) of the Act would also not arise because section 8 (1) of the Act could not be applied
piecemeal. It may also be noticed that section 8 (2) of the Act: refers to notice which is
sought to be served as per section 8 (1) of the Act. Once it is held that Section 8 (1) of the
Act does not apply, if follows as night the day, that section 8 (2) does not apply because it
refers notice mentioned in section 8 (1) of the Act. ?

Apart from the authorities, this Court is of the view that clause 25 of the agreement
gives discretion to the named authority to refer the matter to the arbitrator when there is
difference between the parties regarding the agreement. It was made clear that no person
other than that appointed by the named authority was entitled to act as an arbitrator. This
was made the term of a contract. The matter is further clarified by saying for any reason if
it was not possible to name an arbitrator the matter is not referred to arbitration at all. That
means the arbitration clause shall not be invoked. The clause 25 then applies provisions
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of the Act subject to the above conditions amongst others. In view of such agreement the
power to appoint an arbitrator is taken away from the jurisdiction conferred upon the Court
under section 8 of the Act. No authority was cited before me that such an arbitration agree-
ment would be invalid. Section 4 of the Act does provide that the parties can agree be-
tween themselves to designate a person at-whose behest the arbitrator shall be
appointed. Therefore, when the agreement itself provides as the terms of contract that no
person other than the person appointed by the named authority shall act as a sole
arbitrator and that the same authority shall have power of fill up the vacancy then the
-question of application of section 8 of the Act does not arise. In case the arbitrator is not
appointed at all by the named authority, the remedy of aggrieved party may be under
section 20 of the Act as was done in the case of Union of India vs. Prafulla Kumar
Sanyal (supra) reported in AIR 1979 SC 1457. Perhaps it would be much reasonable to
hold that the non-appointment of an arbitrator had rendered the arbitration clause
ineffective and the parties shall have remedy in accordance with the general law. It may be
noticed that by inaction the named authority cannot allow the remedy of the parties to be
extinguished by law of limitation.

20. This Court does not agree with the decision of the learned Single Judge in the
case of State of Haryana vs. Himat Singh reported in 1991 (2) Arb. L.R. 231 and holds
that the decisions of same Court reported in the case of V.K. Construction Works (P)
Ltd. Chandigarh vs. M/s Food Corporation of India, Chandigarh and another (supra)
AIR 1987, Punjab and Haryana 97 lay down-the Correct law. The case of State of West
Bengal vs. Gourangalal 1993 (2) Arb. L.R. 95 has no application to facts of the case. In
the case of Food Corporation of India vs. M. Ramchandra Rao 1993 (2) Arb. L.R. 225
relates to application under section 20 of the Act and cannot be invoked as an authority in
this case. The case of State of West Benigal Vs. National Builders, 1994 (1) Arb. L.R. 5
is inapplicable as it related to the revocation of the authority of the arbitrator. The decision
reported as the G. Rama Chandra Reddy and Co. vs. Chief Engineer, 1994 (2) Arb.
L.R. 61 also does not apply because it is an application under section 20 of the Act the
order was made. The Court followed the decision of Union of India vs. Prafulla Kumar
(supra). The facts of that case are distinguishable.

JURISPRUDENCE : SUBSEQUENT DECISIONS : BINDING EFFECTE"

Subsequent jurisdiction of Supreme Court per incuraiam as its earlier judgment
“reported in AIR 1992 SC 1124 was not brought to its notice and also sub silentio. The
decision of Supreme Court reported in 1993 (3) SCC 654 held is not binding.

Paragraph 16 of the Judgment is reproduced :

‘It is true that in Nandyal Co-operative Spinning Mills Ltd. Vs. K.V. Mohan Rao’s
case reported in 1993 (2) SCC 654 = 1993 (2) Arbitration Law Reporter 359, a two
Judge Bench of Supreme Court has. taken the view that the named person does not
appoint arbitrator within 15 clear days then it will deemed that the named person had
abdicated the’ power of appointment of the arbitrator and the Court gets jurisdiction to
appoint arbitrator under section 8 (1) (a) of the Act. There appears to be direct conflict
between the two Benches of Coequal strength. Therefore, this Court has an unenviable
task of choosing between the two views. With great respect, the view taken in the case of
Nandyal Co-operative Spinning Mills Ltd. (Supra) was decided on 11-5-1993 without
- taking note of the earlier judgment in case of M/s H.S. Tuli and Sons Builders Pvt. Ltd.
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Vs. Union of India (Supra) which has decided on 11-2-1992. It appears that this case
was reported also prior to delivery of the subsequent judgment. It appears to this Court
that this subsequent decision is per incuriam in the sense that the earlier judgment was
not brought to the notice of their Lordships. It is per incuriam for another reasons that it
does not discuss the essential terms of section 8 (1) (a) of the Act that there should be
consent of both the parties which was not there after delegation of power to the named
authority. After analysing section 8 (1) (a) of the Act in paragraph (8) of judgment and
mentioning the condition No. 4 regarding consent, their Lordships of the Supreme Court
omitted to consider if condition No. 4 was applicable to the facts of the case. The judgment
rendered is sub silentio. Nor does the authority Union of India Vs. Prafulla Kumar Sanyal
(1979)1 SCC 631 was applicable to section 8. It is an authority on section 20 (4) of the
Act. The decision of the Bombay High Court in the case of Union of India Vs. M/s Ajit
Mehta and Associates reported in AIR 1990 Bombay 45, was distinguished but was not
overrule In the opinion of this Court, the decision of the Supreme Court in the case of
Nandyal Co-op. Spinning Mills Ltd. (supra) is not binding on this Court as it is not law
declared within the meaning of Article 141 of the Constitution.

®
3. (1) CONTRACT ACT, SECTION 56 (2) r/w ART. 226 OF THE CONSTITUTION OF
INDIA FRUSTRATION OF CONTRACT :-
2000 (4) M.P.H.T. 169
MOHAMMED GAZI Vs. STATE OF M.P.

Contract between parties frustrated. Respondents are not entitled to compel
petitioner to carry out contract. Respondents are duty bound to retun money. Direction to
deduct Rs. 30,000/- from earnest money is not justified. No person can be penalised for
no fault of his merely by resorting to equity.

LEGAL MAXIMS : ‘ACTUS CURIAE NEMINEM GRAVABIT AND ‘LEX NON COGIT AD
IMPOSSIBILIA’ :-

An act of the court shall prejudice no man. The maxim ‘Actus curiae neminem gravabit’
is founded upon-justice and good sense which serves a safe and certain guide for the
administration of law. JT 1987 (3) SC 555 = (1987) 4 SCC 398 and JT 1996 (1) SC 647 =
(1996) 2 SCC 459 relied on.

The maxim ‘lex non cogit ad impossibilia’ means the law does not compel a man to
do which he cannot possibly perform. JT 1987 (3) SC 555 = (1987) 4 SCC 398 and JT
1996 (1) SC 647 = (1996) 2 SCC 459 relied on.

NOTE :- Judicial Officers are requested to go through the provisions of Sections 56
of Contract Act regarding frustration of contract and section 64 and section 65 of the
Contract Act regarding the refund of consideration received under the contract.

®
4. CONSTITUTION OF INDIA, ARTICLE 226 : POWERTO AWARD INTEREST WHERE
THERE IS NO PROVISION :-
2000 (2) VIDHI BHASVAR 99
HOPE TEXTILES LTD. Vs. UNION OF INDIA

Interest can be awarded by High Court hearing petition under to do complete justice
between parties.
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NOTE :- Perhaps this may not mean that the trial courts, i.e. Civil Courts have no
jurisdiction to award interest as per market custom in case there is no provision or there is
no agreement.

®
5. CONSTITUTION OF INDIA, ARTICLE 226. ERRING PERSON IN HIS OWN NAME
AND NOT INTHE NAME OF THE POST WHICH HE IS HOLDING BE IMPLEADED:
2000 (2) JLJ 182
S.P. ANAND Vs. STATE

Persons forming the Government are answerable to the public and Courts. In fit cases
they can be impleaded as parties by name.

By our constitutional protection and its wider impact, fortunately the persons forming
the government, are answerable to the public and Courts. Therefore, in fit cases they can
be impleaded as parties and can be made answerable to the Courts of Law even by nam-
ing them and arraying them as defendants. If there are personal allegations and the mat-
ters are necessitating their presence in personal capacities, the Courts in India are em-
powered to do so.

Writ Petition under Article 226 of the Constitution. Chief Secretary represents the
State. Chief Minister need not be impleaded. Ex-Mayor by name may be impleaded to
identify a particular ex-mayor among a number of ex-mayors.

&
6. CONTEMPT OF COURTS ACT : SECTION 15 (2)

2000 (2) M.P.L.J. 72

PRADEEP MITTAL Vs. CHANDRABHAN SINGH

Paragraphs 25 and 29 are reproduced :

The facts would show that the respondent firstly submitted a false reply to the Court
that Mahesh s/o Matadeen was not lodged in his police station. He after finding that Mahesh
was recovered from his police station with the help and assistance of his own Head
Constable Moharir Om Prakash and Nagendra Sharma, S.H.O. Antri created false records
despite knowing that he was recording wrong information. After concocting and manufa
cturing the false entries with the help and assistance of Head Constable Moharir Om
Prakash and S.H.O. Narendra Sharma he used the same in the Court proceedings. The"
manner in which he behaved disentitles him from being exempted. So far as the second
incident is concerned we are nnot ready and willing to accept that he did not appear in the
Court nor misbehaved with the Presiding Officer. We have no reason to disbelieve the
proceedings recorded in Civil Suit and the statements of the witnesses. The defence raised
by the respondent is false and is false to his own knowledge. :

While disposing of this petition we direct the Registry to register a case against
Station House Officer, Antri Shri Narendra Sharma, Head Constable Moharir Om Prakash
of Police Station Billuoa for helping and assisting the respondent in manufacturing and
creating false and forged documents knowing well that the same would be used in the
Court. Notices Be also issued to the then Inspector General of Police, Gwalior and S.D.O.
(P) Dabra as to why without permission of the Court/High Court they proceeded with the
enquiry into the conduct of a Judge. These persons be issued notice, to show cause, as to
why they be not punished for committing contempt of the lawful authority of the Court by
creating false and forged documents and by interfering with the Court of justice.
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NOTE :- Judicial Officers are requested to go through the whole judgment to know
the complete facts of the case.

®
7. C.P.C.,SECTION 9 AND O. 23 R. 3 : SUIT FOR DECLARATION :-
2000 (3) M.P.L.J. 157
PRAMILA DATTATRAYA Vs. KESHAVRAO LAXMAN RAO

Alleged execution of sale deed nominal. Defendant admitted the claim. Parties filed
compromise. Entertainment by Court.

That even after considering the effect of filing the suit as alternative to executing a
reconveyance, appellants were entitled not to pursue the path of reconveyance if they
could get the decree of the Court in respect of suit land and obtain relief by an alternative
mode. If it was a nominal sale deed, it need not be set aside. A decree of declaration
would be sufficient for setting aside a sale deed in name as distinguished from a real and
substantial sale deed having definite legal consequences. The admission of title or
attempt to compromise could not be said to be solely geared to avoidance of stamp duty.
In other words there was compromise in the larger sense but not collusion which is sham
.compromise with a sinister motive or oblique purpose. The question of avoiding stamp
duty did not arise as no instrument was executed which required payment of the duty. The
compromise was accepted by both the parties and their statements were recorded. Thus
there was every reason to hold that the matter was compromised. The suit filed by the
appellants decreed and it was declared that appellants/plaintiffs were the owners of the
suit plot.

[
8. C.P.C.,0.33 ANDRr.10,11,11A AND 14 : SCOPE OF APPLICABILITY OF RULE

14 :-

2000 (3) M.P.L.J. 36

ANIL KUMAR Vs. STATE BANK OF INDIA

On rejection of the application to sue as an indigent person and failure to pay the
Court fees as payable within the time as granted by the Court, the pauper application
(suit) was dismissed. The trial Court directed the Collector to take appropriate action un-
der O. 33 R. 14. In fact provisions of O. 33 R. 14 not applicable.

NOTE:- Judicial Officers are requested to go through the whole judgment as this
judgment is regarding whether the Court has jurisdiction to recover the court fees and the
cbnsequences if permission to sue as pauper not given.

°®
9. C.P.C, O. 41 R. 27, Cl. (b) : POWER OF APPELLATE COURT TO ADMIT

ADDITIONAL EVIDENCE : STAGE EXPLAINED :-

2000 (3) M.P.L.J. 130

ABHAY KUMAR NATTHULAL Vs. SANTOSH KUMAR

The party against whom the additional evidence is admitted must be given
opportunity to rebut it on principles of ‘natural justice’. Such powers cannot be exercised
unless court hears the parties on merits of the case.
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10. C.P.C.,SECTION 10 : STAY TO SUIT : PENDING CRIMINAL CASE MAY BE SEEN:
2000 (3) M.P.L.J. 53
NEMICHAND Vs. HARISH KUMAR

Suit for recovery of amount covered under dishonoured cheques cannot be stayed
under Section 10, CPC solely on ground that the complaint under section 138 of Negoti-
able Instruments Act in respect of the dishonoured cheque as instituted was
pending. State of Rajasthan Vs. M/s Kalyan Sundaram Cement Industries Ltd. , 1996
(1) MPWN Note 61 relied on.

@
11. C.P.C.0.12 R.6 : JUDGMENT ON ADMISSIONS :-

(2000) 7 SCC 120

UTTAM SINGH Vs. UNITED BANK OF INDIA

It was held on facts that it was not necessary to examine what kind of admissions
were covered by expression “otherwise” under O. 12 R. 6. In the Objects and Reasons set
out while amending Rule 6 of Order 12 CPC it is stated that “where a claim is admitted, the
court has jurisdiction to enter a judgment for the plaintiff and to pass a decree on admitted
claim. The object of the Rule is to enable the party to obtain a speedy judgment at least to
the extent of relief to which according to the admission of the defendant, the plaintiff is
entitled.”

Paragraph 13 of the judgment is reproduced :

The next contention canvasses is that the resolution or minutes of the meeting of the
Board of Directors, resolution passed thereon and the letter sending the said resolution to
the respondent Bank cannot amount to a pleading or come within the scope of the Rule as
such statements are not made in the course of the pleadings or otherwise. When a
statement is made to a party and such statement is brought before the court showing
admission of liability by an application filed under Order 12 Rule 6 and the other side has
sufficient opportunity to explain the said admission and if such explanation is not accepted
by the court, we do not think the trial court is helpless in refusing to pass a decree. We
have adverted to the basis of the claim and the manner in which the trial court has dealt
with the same. When the trial Judge states that the statement made in the proceedings of
the Board of Directors’ meeting and the letter sent as well as the pleadings when read
together leads to unambiguous and clear admission with only the extent to which the
admission is made in dispute, and the court had a duty to decide the same and grant a
decree, we think this approach is unexceptionable.

[ ]
12. C.P.C.,, O. 41 Rr. 23A AND 24 : REMAND OF CASE WHEN NOT NECESSARY :-

2000 (2) VIDHI BHASVAR 96

KASHIRAM Vs. GRAM PANCHAYAT

Evidence on issue/point sufficient on record including admission. Case should not
be remanded for recording further evidence. The appeal should be decided on merits.
®

13. C.P.C., SECTION 115 : REVISION : CERTIFIED COPY TO BE FILED WITH REVI-
SION :-

2000 (2) VIDHI BHASVAR 184
MUNICIPAL CORPORATION, MURWARA Vs. LALCHAND JAISWAL
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Certified copy is to be filed with the revision but a certified copy of the order im-
pugned filed within period of limitation, question of limitation would not arise. '

(1) C.P.C.0.7 R. 11 AND (2) M.P. MUNICIPAL CORPORATION ACT, SECTION 401:

Civil suit filed against Municipal Corporation without serving statutory notice. The
plaint is liable to be rejected under O. 7 R. 11. (Judicial officers are requested to go through
the facts of the case and Nagar Palika Parishad Vs. Sarvadaman 1973 JLJ S.N. 13)

®
14. C.P.C,, O.41 R. 27 C.P.C.
2000 (2) VIDHI BHASVAR 180
ANIL KUMAR Vs. RAJA

Documents not produced in original. No application filed to produce additional evi-
dence. No written statement filed in trial Court. No reason written assigned for not produc-
ing such document in the trial Court. Document cannot be entertained.

o
15 C.P.C., 0. 41 Ri'27 :-
2000 (2) JLJ 212 (SC)
PRABHUDAYAL Vs. M.P. RAJYA NAGARIK AAPURTI NIGAM LTD.

Application for production of Additional evidence not considered by the First Appel-
late Court. The effect of not considering such application should be considered by the
second appellate court.

NOTE :- Judicial Officers are requested to go through the judgment in 1989 (1)
M.P.W.N. 167 Mohini Bai Vs. Variety General Stores. Extract from The Note is repro-
duced.

Before disposing of this appeal finally the contention of Shri Garg in respect of the
application under O. 41 R. 27 CPC has also to be dealt with. When an application under O.
41, R, 27 CPC in an appeal is filed it is trite law that the said application cannot be heard
and disposed of without hearing the arguments in appeal on merits. See AIR 1951 SC 193
Arjan Singh v. Kartar Singh and others, and the cases of this Court reported in
Khemchand v. Gov. of M.P. (1972 JLJ 482) and 1988 (Vol. 1l) M.P. Weekly Note, 59. It is
also trite law that an application under O. 41, Rule 27 CPC cannot be allowed to fill up
lacuna of the case and the additional evidence can only be admitted if it is established that
notwithstanding the exercise of due diligence such evidence was within the knowledge of
a party and could not be produced by the said party at that time of appeal or the same has
been illegally refused by the Court or the appellate Court requires such evidence to be
produced to enable it to pronounce judgment or for any other substantial cause. The lower
appellate Court after hearing the appeal did not find any of the grounds not it was neces-
sary for the lower appellate Court to pronounce the judgment, hence the lower appellate
Court rightly did not pass any order on such an application. A careful reading of the judg-
ment of the lower appellate Court shows that the lower appellate Court without being
influenced by such evidence has pronounced the judgment on merits on the material which
was relied upon by the parties in the trial Court. In such circumstances it cannot be said
that the lower appellate Court committed any illegality in not passing any order on the
application under O. 41, R. 27 C.P.C. filed by the respondents.
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The order authorities which have been relied upon by Shri Garg does. Not lay down
that it is incumbent upon the Court to pass an order on the application under O. 41, 27
C.P.C. even if the Court is of opinion that the evidence which is sought to be produced by
way of additional evidence, is not necessary for pronouncing the judgment, but, it would
have been proper if the Lower Appellate Court would have passed an order after giving
reasons that the document which the respondent wants to be admitted in evidence, is not
required to pronounce the judgment. But in my opinion this irregularity does not affect the
decision of appeal on merits as the note-book was not required for the pronouncement of
the judgment, so as to give an opportunity to the appellants to rebut the same for which
the appellants have filed an application under O. 41. R. 27 CPC in this Court. 1972 JLJ
482, 1988 (11) MPWN 59, AIR 1969 SC 225, 1975 JLJ 595, AIR 1951 SC 193, AIR 1963
SC 302 and 1988 JLJ 653 relied on. AIR 1976 SC 2403. 1977 (I) MPWN 594 & 1954
MBLJ 569 distinguished. Appeal dismissed.

®

16. (1) C.P.C., SECTION 9 : JURISDICTION OF CIVIL COURTS AND (2) LAND AC-

QUISITION ACT, Ss. 4 AND 6 :-

PASHU CHIKITSA VIBHAGYA.... MARYADIT, BHOPAL Vs. STATE OF M.P.

2000 (3) M.P.L.J. 244

Suit for questioning the acquisition proceeding cannot be initiated in the Civil Court,
since the Collector under the Act is competent to decide the matter under the Land Acqui-
sition Act, which is a complete Code for dealing with the land acquisition matter. The civil
Court has no jurisdiction to go into the question of validity and legality of Notification
under section 4 and the declaration under section 6 of the Act. By a necessary implica-
tion, the power of Civil Court to take cognizance under S. 9 of the C.P.C. stands excluded.
State of Bihar Vs. Dhirendra Ku. and others, 1995 MPLJ 751 relied on.

®
17. C.P.C., SECTION 9 :-
2000 (3) M.P.L.J. S.N. 7
SARASWATI SHISHU VIDYA MANDIR SAMITI, SEONI Vs. BALRAM CHOUDHARY

Suit by plaintiff/ respondent employed as Accountant with Saraswati Shishu Vidya
Mandir Samiti, under provisions of Saraswati Shiksha Perishad Madhya Pradesh ‘Sewa
Sanhita’. Jurisdiction of Civil Court. Civil Court had jurisdiction to entertain civil suit to
examine correctness of order of removal notwithstanding agreement between parties or
provisions under Sewa Sanhita. Order of Appellate Court called for no interference.

&
182G PC 0 TR 10
2000 (3) M.P.L.J. 218
NIRMALA DHARSINGH Vs. RANJIT SINGH

The presence of applicants seeking joinder under O. 1 R. 10 appeared to be neces-
sary in order to completely and effectually adjudicate upon and to settle the question
involved in the suit. Their impleadment was rightly allowed. i

®
19. C.P.C. 0.23 R. 3A AND S. 151 :-
2000 (3) M.P.L.J. 204
BABULAL Vs. SMT. CHATURIYA
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Application to set aside compromise decree under Section 151, CPC maintainable
on the ground that the same was unlawful.

An application under section 151 of the CPC for setting aside the compromise de-
cree on the allegation the same is unlawful, is maintainable under Section 151 of the CPC.
AIR 1993 SC 1139, AIR 1982 Cal. 12, AIR 1985 Karnataka 270 relied on and 1985 MPLJ
149=AIR 1985 M.P. 171 distinguished. (Note : Please refer to Guddi Vs. Banwari 1999
(1) M.P.L.J. Page 63 Regarding Challenge to compromis decree Forum)

®
20. C.P.C., SECTION 100 : SECOND APPEAL- DOCUMENT- INTERPRETATION OF
MIXED QUESTION OF LAW AND FACT : SUBSTANTIAL QUESTION OF LAW :-
CONSTRUCTION OF DOCUMENTS :-
(2000) 7 SCC 60
SANTAKUMARI Vs. LAKSHMI AMMA JANAKI AMMA

The law was restated by the Supreme Court that it involves a substantial question of
law. ¥

NOTE:- Judicial Officers are requested to go through the principles relating to
question of law, question of fact and mixed question of law and fact which was published
in 1997 ‘JOTI JOURNAL’ PT. lll VOL. lll AT PAGE 6.

®
21. C.P.C.,,0.39R.3-A,Rr.3 AND 1 r/w 0O.43 R. 1 (R) & SECTION 104 : DISPOSAL
OF INJUNCTION APPLICATION WITHIN STATUTORY PERIOD MANDATORY :-
(2000) 7 SCC 695
A. VENKATA SUBBAIH NAIDU Vs. S. CHELLAPPAN AND OTHERS

Application regarding ex parte interim injunction must be disposed of finally
within 30 days. The Court’s failure to do so within time will itself be deemed to be an
appelable final order. It is the acknowledged position of the law that no party can be
forced to suffer for the inaction of the Court or for its omissions to act according to the
procedure established by law. “Actus Curiae neminem gravablt

The order granting ex parte interim injunction is appealable if such application is not
finally disposed of within 30 days. Failure of the Court to finally decide the application or
vacate the ex parte temporary injunction would, on expiry of 30 days, be deemed to be for
purposes of appeal a final order passed on application. Aggrieved party would be entitled
to appeal despite the pendency of the application for grant or vacation of the temporary

injuncton.
Paragraphs 15 to 24 of the judgment are reproduced here :

15. What would be the position if a court which passed the order granting interim
ex parte injunction did not record reasons thereof did not require the applicant
to perform the duties enumerated in clauses (a) and (b) of Rule 3 of Order 39. In
our view such an order can be deemed to contain such requirements at least
by implication even if they are not stated in so many words. But if a party, in
whose favour an order was passed ex parte, fails to comply with the duties
which he has to perform as required by the proviso quoted above, he must take
the risk. Non-complaince with such requisites on his part cannot be allowed to
go without any consequence of the party (who secured the order) for not com-
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16.

3 [7

18.

19,

20.

24

plying with the duties he is required to perform is that he cannot be allowed to
take advantage of such order if the order is not obeyed by the other party. A
disobedient beneficiary of an order cannot be heard to complain against any
disobedience alleged against another party.

Learned Single Judge stated that the trial court ought not to have granted ex parte
injunction beyond thirty days to be in force. The said observation is based on the
language contained in Order 39 Rule 3-A of the Code which reads thus :

“3-A. Where an injunction has been granted without giving notice to the oppo-
site party, the court shall make an endeavour to finally dispose of the applica-
tion within thirty days from the date on which the injunction was granted : and
where it is unable so to do, it shall record its reasons for such inability.”

The Rule does not say that the period of the injunction order should be re-
stricted by the court to thirty days at the first instance, but the court should
pass the final order on it within thirty days from the day on which the injunction
was granted. Hence, the order does not ipso facto become illegal merely be-
cause it was not restricted to a period of thirty days or less.

Nonetheless, we have to consider the consequence, if any, on account of the court
failing to pass the final orders within thirty days as enjoined by Rule 3-A.

The aforesaid Rule casts a three-pronged protection to the party against whom the
ex parte injunction order was passed. First is the legal obligation that the court shall
make an endeavour to finally dispose of the application of injunction within the pe-
riod of thirty days. Second is, the legal obligation that if for any valid reasons the
court could not finally dispose of the application within the aforesaid time the court
has to record the reasons thereof in writing.

What would happen if a court does not do either of the courses? We have to bear in
mind that in such a case the court would have by passed the three protective humps
which the legislature has provided for the safety of the person against whom the
order was passed without affording him an opportunity to have a say in the matter.
First is that the court is obliged to give him notice before passing the order. It is only
by way of a very exceptional contingency that the court is empowered to bypass the
said protective measure. Second is the statutory obligation cast on the court to pass
final orders on the application within the period of thirty days. Here also it is only in
very exceptional cases that the court can bypass such a rule in which cases the
legislature mandates on the court to have adequate reasons for such bypassing and
to record those reasons in writing. If that hump is also bypassed by the court it is
difficult to hold that the party affected by the order should necessarily be the sole
sufferer.

It is the acknowledged position of law that no party can be forced to suffer for
the inaction of the court or its omissions to act according to the procedure
established by law. Under the normal circumstances the aggrieved party can
préfer an appeal only against an order passed under Rules 1, 2, 2-A, 4 or 10 of
Order 39 of the Code in terms of Order 43 Rule 1 of the Code. He cannot ap-
proach the appellate or revisional court during the pendency of the application
for grant or vacation of temporary injunction. In such circumstances the party
which does not get justice due to the inaction of the court in following the
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mandate of law must have a remedy. So we are of the view that in a case where
the mandate of Order 39 Rule 3-A of the Code is flouted, the aggrieved party,
shall be entitled to the right of appeal notwithstanding the pendency of the
application for grant or vacation of a temporary injunction, against the order
remaining in force. In such appeal, if preferred, the appellate court shall be obliged
to entertain the appeal and further to take note of the omission of the subordinate
court in complying with the provisions of Rule 3-A. In appropriate cases the appel-
late court, apart from granting or vacating or modifying the order of such in-
junction, may suggest suitable action against the erring judicial officer, includ-
ing recommendation to take steps for making adverse entry in his ACRs. Fail-
ure to decide the application or vacate the ex parte temporary injunction shall, for
the purposes of the appeal, be deemed to be the final order passed on the applica-
tion for temporary injunction, on the date of expiry of thirty days mentioned in the
Rule.

22. Now what remains is the question whether the High Court should have entertained
the petition under Article 227 of the Constitution when the party had two other alter-
native remedies. Though no hurdle can be put against the exercise of the constitu-
tional powers of the High Court it is a well-recognised principle which gained judicial
recognition that the High Court should direct the party to avail himself of such rem-
edies one or the other before he resorts to a constitutional remedy. Learned Single
Judge need not have entertained the revision petition at all and the party affected by
the interim ex parte order should have been directed to resort to one of the other
remedies. Be that as it may, now it is idle to embark on that aspect as the High Court
had chosen to entertain the revision petition. :

23. In the light of the direction issued by the High Court that the trial court should pass
final orders on the interlocutory application filed by the plaintiff on merits and in ac-
cordance with law, we may further add that till such orders are passed by the trial

court, status quo as it prevailed immediately preceding the institution of the suit would
be maintained by the parties.

24. This appeal is disposed of with the above observations and directions.

NOTE:- Judicial officers are requested to go through article in J.O.T.1. (1999) 6 Dec.

1999 ‘Page 470’ 3R fA9eTST and Rule and orders Civil Ch. 12. The rules are repro-
duced for ready reference.

judicial Officers are further requested to see that the applications should be dis-
posed of within statutory period of 30 days.
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(Temporary Injunctions)
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fFod, e = 39 W 93 &1 FRIERY &)1 @1ey, wRq I} gaars afia fea s
TP T ST & A1 SATITAd b, Hfaard) @) SuRefa # W &Ta @ o ey <A1 Anfev
R Fae S A a5 R By @ Afine aRRefE § sermaras €
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Ae - (1) T 90 &F H 7@ D) 2 5 Ua velig 8 Fmorsn @igpd o379 9 TR IcRed™
IS B AW B, a1 AR g8 Wpa P TS § 1 AT B gfqare] o e @
EXEYG SUTY PR B GIQ b eard @A AR |

e - (2) U vl T a9 ot Wt § WEa @) o Gddl & STdih 39 Aedre]
Ug A B Al (Terms) § gigM B [ead 1, Jffd IRUTREGSY g8 99
B &1 YA &R B AR 81, AR g0 § w7 Rig g 2 a1 e 986 ard)
ST anfEy o |

272, f7a Sl @1 D! AR FRIATAA D ITb RV $ GHY 9 919 DI LIYID
g ®RA1 ey 6 da <mrrerdl A fFrsn weeht fawai &1 sfaa Ofa @ dun =fs Rgrdl
& gwy B H foral 81 R 9l (Material) & SMeR WR U Ualy ANETSRA Wipa B Tg
g 99 fa9y wu | S wxA1 a1y e afe g8 al gl urg 9d a1 g8 d2d |aed
TN B W B 7 o TRy | fARwa: @' Mg o S oty f6 @ gfter @
JAATS B AR T o1 e F1 b vl H I A ey dad FReiRd wwa @ ford gvra
H Ygq @ ford A e w2 | g vy adiell & e & @93 N S S @@ |

273. 39 fd s fAvg oy 21 9w 58 & sidiid ygd amdfed a1 srferaran 4,
el f&a &1 g1 B gR1 ¥ 21 W 63 @ ofid Uid i § yadd & W (Stay) @1
ACY T IF Ael Qa1 A1 ARy 9 dd f =arad @ aE |@amw 9 8 fF smufa—um m
rferaTaeT & T oY, weM gfie # WeIW (Wrong) Ud smufdare (Indefensible) |

273 (@) (1) F0 FN srAad FNeTA 9ga & Ry U F (Too freely) Ta fde (terms)
ARG PR B 3R vaia e Ry i & whgpa & ot 2| 09 Rvdl @ wof 4 39 97
W g1 e g S ey & sfddsyel ve vela sew SR fhan SraR ard) @1 s ey
Sor & Rafd d 9 #x g oma |

()m@mﬁﬁrﬁmﬁgmaﬂwaﬁaﬁﬁcbwn =gt &1 e Rigral g anieei|
o Ty |

(U®H) are—g= dA1 AUY-TF B GeH wU W (critically) WU fFa S @y eiR
TATETA] P11 T8 FHET B oA =My b ared § JfOHRI U= UAT AHH0T (invasion) g7l
T T e B & A B g da B vl 2

(1) =marerdi @ fdeR F3 =Ry & U uelr ardad! Fvarsn dad 9gd € SRR
gRRefl # R IHFIdal dad UG 9Hal § R e a8 Rig & [ S9! o 4 fd
A gfda gad =T (reasonable deligence) & &R1 39 AET ®I & DI ALIDHA BT TRER
(avoid) &1 far &1 |WadT 21, IR fhar =1 =12 | 39 e H gagR gfhar 9fRkdr & ey
39 fgy 3, forad % g e & % 5@ a% o (emergency) ga TR 9 81 % At ¥
fersn &1 A egef 81 Sem A & € S (Shall be given) @1 3R €T g fan
ST 8§ |

R e ot I & Agy SRR @ g sRers Fugranel &g rdeAl W eridre!
FH H IRy Fawar = A AR |
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(@) Ta Rl FuTs Wiepd @ RN § 99 ARGl 98 ddd Ia4 8 99 B oy
JHTa— wmwm%mﬁﬁﬁmﬁmgwaﬁhma%mw
B He SuRYT B & forg =_gFa9 w4 | AES B |

(AR) 39 yBR B T Wea wxa 999, 39 Al sl R & Atg fear 7
2 P Ap b weE] § guH B BT MDA T ST AR | IRTE Ud AUd AR, b
ferers &g R T smaes Wer B S 8, w0 0 sfufaRed F€ fban S wfey | T
e Aeel @ smma § sl & smew ggen ae—us sral FAversn &g o T maeE
# gftfa weaxrge qof o9 (Long rumbling) H2FT &1 Add dee ford T o 8|

(q7=r) ufaTe) W are—us qul TuY-u & gfaffa faifea (serve) # ST @R @R
IS uvETq aeq oAl &1 gwa, 99 A1 & orex Iufed 819 don smufed &A@ ford, fRan S
Ry | e = &), G, 39 YBR Had fRAe ) 39 arded b FueRt $R <7
XY der e ggd & uRMd U F Wpa fea S @Ry | A8 9 S qed o § S
fodersn & amdcAl @ gHars vd fFofa |aifte Hua @ fear 5 |

(3) qdwr =il § o At ffed § I AW & oA wmerdl & faeReR w
PrIfAr (restrict) BT amela =€l 8, fbg 9 A= RIETa @ SRRV R Bl pedl W
Ta1 27 R & fF owerd) FeTs 99 9% Wigd T8 @ S A1y o9 @ b 9gd € e
Td fAgema® (very strong and cogent) JMER 1A A BId & |

feuft - qeI—ydy ST@ =AY gR fAwfa %, 5410-31 A-1-5-57 A Ta. 12 &A%
16 30 1974 & gRI YR AT & T 227 WeUlod HAE-YY AR ~ATITTd
AW, 1958 @1 gRT 23 Td 370 TR FAABRY Akl &1 9am d A« gy, r5quTel Bl gd
Wl §, wed vos ey (Rifder) 1961 & searg 12 # sRem Fwrsnsti @ w9y 4 a8 4z
273—% 3R TIE B | I8 Y 273—F FEI-URY 907 RATE 1 TR 1974 & AT 4 (7)
H geH1RIA 83T © |

79 e @1 g i 9 & 6 sRemdl fFiarsn @1 SRy 9gd € yad Ud e
IMIRT WX &7 S =17RY | ATSM9SE U (mandatory nature) @1 3RUT F¥eTE I &% &
w9 Fofy 1973 7w, &1 99a 973=1173 W. &1 W. 914 3. Fofory, Scad@—a 2 |
JRITAT 1l JfIad] FNeTsT WPpd R b Igewd vd Mg & vy § mem-uly 9w
raTerd B @usdle gR1 e ot gRewiiE enfe . wakier gergy RE s (1975
TEAYR A T 140) FEcdqUl 2| 99 vy A sRerdl Muersn Wigd w1 gq FrefaRaa
fgra afttg fa ™ 2
(1) @ ged & U&7 § 9oH gfe # yAIfdd AMen (prima facie case) 2 |

(2) w, AR PRIAE B TG T B B H AUSH B Uel H QTS Wpd 78 B W @
IH 37T (irreparable) &fa gRMY |

@) @ ?jf?[%ﬂ %1 Hged (Balance of convenience) 3dad & U&l # 87

ey feuoof - JTddt ey & g afia & <o d R TG B UH0 B
Ao &1 fhaar W e =TT B AT 1RV 39 HaY H§ AT HegvuSyl 9Tg ity
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g1 fedr m fAvta 1975 S.al. S 796 (fFwwifdie snfe favwg @exorfde offe) A I8 &gl 7l
R f5 TTafh oreng fAvers & ©efa sar sRAP & ARy & g die uxga fbar Srdy
2 A afia =TaTery @ eaven (requisition) TR, fAERT =mrer gRT dad sRTS fAuTE |
Hafta afer, Jrfd amaes Uz, SUST Sk, U1 UHER] ER1 U Aled WSl Sl AR |
qrE—u5 al ufyare—ua # wfafefa A F5i S =fed | g @ emETen (merits) ® IR
W faaRo G9e Ao dad I T A A A ARY STafd U Herar G ey
3 39e AR w9 ¥ (specifically) 3men @ 8, a1 w8 ¥ 1 A0 | 37T Y0 &
RERYT § SFTIYEF Td aifSa TaTae a1 78 8 | RAd 18-9-75 B W AWAT ARy
Iz e gl e Rifde Rfasa waie 279 w9 1972 (srrf¥E wd 26 I favg
amfRd P TEHr wxen #aifed, gorn) F N g wfamfed e w2 6 dae sreng fue
TS W gate o & e =T 1 Wol W1 Arfed den siHgedl (Pleadings) 31Hdl A
yordl, e 9 arfiel =mTerd g1 feror &g amavdd @ a1 SHa) ufifafd ura exA b1 w6
AR BT B | ’

IR : 2 Y FAR 94, Yarga e =rndte ta GHe aféqaerd, ArTgR
°
22. Cr.P.C. SECTIONS 227. 239-40 AND 251 AND 252 : FRAMING OF CHARGE OR
PARTICULARS :-
2000 (4) M.P.H.T. 115
RAJENDRA KUMAR DALKE Vs. STATE OF M.P.

At the stage of framing of charge, it can be framed even on a strong suspicion founded
on the material and presumptive opinion is available on the record. At this stage Court is
not expected to appreciate the evidence and discharge the accused. Material on record
must satisfy that the commission of offence by accused was probable. Neither the mate-
rial nor the documents are required to be considered meticulously. Preparation of false
documents and false checking (auditing) of documents are criminal misconduct. Prima
faice material on record is available on record hence the High Court refused to interfere at
the stage of framing of charge under Prevention of Corruption Act. AIR 1995 SC 1959,
AIR 1980 SC 52, AIR 1990 SC 121, 1986 SCC (Cr) 256, AIR 1986 SC 1652, 1982 SCC
(Cr) 148, AIR 1980 SC 84 and 2000 SC 665 followed.

®
23. Cr.P.C., SECTIONS 24, 301 (2), 225, 397 AND 482 :-
2000 (4) M.P.H.T. 124
RADHESHAM Vs. STATE OF M.P.

Relative Advocate of the complainant was appointed as Special Public Prosecutory
by the State Government in the case. The accused objected to it. The High Court held that
only independent person should be permitted to prosecute the prosecution case . As trial
court has already granted permission to assist the Public Prosecutor, the High Court did
not interfere with the order of the trial Court. High court further held that under Section 24
of Cr.P.C. the Special Public Prosecutor can be appointed to protect the interest of the
state in administration of criminal justice, but in such cases, only independent, impartial
and lawyers of status and repute should be appointed as Public Prosecutors. Such a
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public prosecutor is expected not to act as protagonist. He should always uphold the
dignity of high office.

NOTE :- Judicial Officers are requested to go through the citation published in ‘Joti
Journal’ 2000 February issue at page 63, Titbit No. 21 Shiv Kumar Vs. Hukumchand.
(1999) 7 SCC 467

L ]
24. Cr.P.C. SECTIONS 397 (2) AND 401 r/w NEGOTIABLE INSTRUMENTS ACT
SECTIONS 138 AND 141 : REVISION AGAINST INTERIM ORDERS :-
2000 (4) M.P.H.T. 33 (NOC)
M/s. BHIWANI DENIM & APPARELS LTD. Vs. M/s. BHASKAR INDUSTRIES

Orders which are matters of moment and which affect or adjudicate the rights of the
accused or a particular aspect of the trial cannot be said to be interlocutory order so as to
be outside the purview of the revisional jurisdiction of the High Court and therefore,
revision petition is maintainable. AIR 1977 SC 2185 distinguished.

In the absence of any allegations and averments in the complaint that the applicants/
accused Nos. 3 to 15 were in charge of or responsible for the conduct of the business of
the accused company in view of sections 138 and 141 of the Act, the complainant was not
entitled to initiate prosecution against them. (1984) 4 SCC 352, 1991 (1) Cr.L.J. 609,
1994 (1) Crimes 72 and 1998 Cr.L.J. 10 distinguished.

NOTE:- Judicial Officers are requested to go through (2000) 1 SCC page 1 Anil
Hada Vs. Indian Acrylic Ltd. on the question regarding who should be made a party in
case prosecution of drawer company. The extracts are reproduced for ready reference
with the courtesy of Supreme Court Cases publishers Eastern Book Company Lucknow :

NEGOTIABLE INSTRUMENTS ACT, SECTIONS 138, 139 AND 141 :-

Prosecution of drawer company held, not prerequisite for prosecution and conviction
of its directors, officers and persons in charge under S. 141 (1) and (2) Finding that drawer
company in fact committed offence under S. 138 however essential. Even though where
drawer of cheque is a company such company is the principal offender under S. 138 and
other categories of persons mentioned in S. 141 (1) and (2) only become liable if such
company has in fact committed the offence, held, it is not necessary that company itself
be prosecuted. However, a finding that offence was committed by the company is the sine
qua non for convicting the other persons. Such persons cannot escape penal liability sim-
ply because the company is not prosecuted as a result of some legal impediment. Judicial
Magistrate suspending proceedings against accused company under winding-up orders.
He also dismissing application of appellant accused director of company seeking quash-
ing of proceedings against himself. It was held that High Court rightly dismissed appel-
lant’s revision petition.

Presumption under Section 139, it was held that may be rebutted by any of the
accused. Where drawer company does not adduce evidence or is not made an accused at
all, accused office-bearers are within their rights to adduce rebuttal evidence to establish
that the company did not issue the cheque towards any antecedent liability. Contention
rejected that S. 139 lends support to the plea that unless the drawer company is
prosecuted the company directors cannot be prosecuted. Under Sections 102 and 103 of
the Evidence Act, purpose of legal presumption is only to cast burden of proof. Drawer of -
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cheque is the sole offender under Section 138. It is because of S. 141 that penal liability is
extended to other persons connected with the drawer company.

Drawer of a cheque whether he is a human being or a body corporate or even a firm’,
can be prosecuted under S. 138.

®
25. Cr.P.C., SECTION 457 AND INDIAN FOREST ACT, SECTIONS 52, 41 AND 42 :-
2000 (2) VIDHI BHASVAR 85
ASRAR KHAN Vs. STATE OF M.P.

Truck used in commission of forest offence. Concerned Magistrate intimated of
initiation of forefeiture proceeding. Magistrate has no jurisdiction to release the truck on
supurdginama.

Paragraphs 4 and 5 of the judgment are reproduced :

The learned counsel for the applicant argued that the Sessions Judge failed to
consider that the charge-sheet did not contain any allegations against the owner, and the
confiscation proceedings were started in violation of the principles of natural justice. It
was also urged-that there was no evidence that the vehicle was used with the
knowledge or connivance of the owner. Objection about the maintainability of revision
petition was also raised urging that it has been filed without the order of the Law
Department.

This Court has considered the arguments advanced and has also gone through the
impugned order, and it does not see any reason to interfere with the order of the Sessions
Judge. Since the Forest Department had already started confiscation proceedings under
section 52 of the Forest Act of which notice was sent to the Magistrate, it was rightly held
that release of the truck by the Magistrate on supurdnama was not proper. The other
objection about maintainability is of technical nature.

®
26. Cr.P.C., SECTION 475 r/w SECTIONS 125 AND 126 ARMY ACT, 1950 AND Rr. 3
AND 4 OF CRIMINAL COURTS AND COURT-MATERIAL (ADJUSTMENT OF

JURISDICTION) RULES, 1952 : TRIAL BY ORDINARY COURT OR COURT
MARITAL :-

2000 (2) VIDHI BHASVAR 124
P.K. REKWAL (CAP.) Vs. STATE OF M.P.

Offence should be such which may be tried in either of the Court. The procedure for
trial in Court not followed as prescribed under. Trial is vitiated. The investigation entrusted
to CBI would not change course of jurisdiction of trial court prescribed under the Rules.

The Magistrate shall have regard to such rules, framed under section 475 Cr.P.C. by the
Central Government.

Accused being subject to Army Act provisions of Sections 125 and 126 Army Act r/w
Rules 2 and 4 of Criminal Courts and Court Marshall (Adjustment of jurisdiction) Rules,
1952 will be applicable.

NOTE :- Judicial Officers are requested to go through Chapter 13 Rules 333 to 351
regarding trial of cases relating to army personnel.
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27. Cr.P.C. SECTION 97 : SEARCH WARRANT :
2000 (3) M.P.L.J. 268
PUSHPA RAMESH KUMAR Vs. RAMESH KUMAR

Child in the custody of father. It is not wrongful confinement.

In exercise of power under section 97 of the Code of Criminal Procedure, a Magis-
trate cannot issue a direction for production of the child from the custody of the father and
direct that the child shall be in custody of the mother because the custody of the child with
the father does not amount to wrongful confinement and thereby no offence is committed
attracting the provisions of section 97 of the Code. Application under section 97 in the
circumstances was not maintainable. 1990 Cri. L.J.. 1085, AIR 1969 Delhi 304 and 1992
Cri, L.J. 2237 relied on.

[ ]
28. Cr.P.C., SECTIONS 216, 397 AND 482 : AMENDMENT AND ADDITION OF
CHARGES :- POWER OF COURTS
2000 (3) M.P.L.J. 286
HABIB Vs. STATE OF M.P.

Amendment and addition of charges does not amount to reviewing of earlier order
when only charge under Section 420 of the I.P.C. is framed.

Complainant under Section 420 |.P.C. was registered. On or about 3-2-1988 the Chief
Judicial Magistrate framed the charge under section 420, IPC against the respondents. In
application under Section 216 CPC filed on 21-8-1990 prayer for framing charges for
offence under sections 78, 79 and 88 of Trade and Merchandise Marks Act, 1958 was
made which was rejected holding that his predecessor had framed charge only under
section 420 |IPC against the respondents and impliedly discharged the respondents of the
offences under the Act add now framing of charges under the Act would have the effect of
reviewing the order passed by his predecessor which was not permissible under the Criminal
Procedure Code. Complainant filed petitions under section 482, Criminal Procedure Code.

It was held that non-framing of charge under the Act did not amount to discharge of
the offences under the Act. Section 216, Criminal Procedure Code gives ample power to
the Magistrate to alter or add any charge at any time before the judgment is pronounced.
Addition of charge in exercise of power under Section 216, Criminal Procedure Code does
not amount to reviewing of earlier order. No prejudice would be caused to the respondents
if new charges are added as the trial is at the initial stage. There is no bar in treating these
petitions as filed under Section 397 of the Criminal Procedure Code.

This Court can call for and examine the record of any proceeding of the lower Court
for examining the correctness. legality or propriety of any order. Procedural law is de-
signed to subserve the ends of justice and not to frustrate it. The Chief Judicial Magistrate
had jurisdiction to add new charge. He however failed to exercise his jurisdiction under
section 216, Criminal Procedure Code and thereby committed illegality and grave error in
passing the jmpugned order.

[ ]
29. CRIMINAL TRIAL : I.LP.C., SECTIONS 149 AND 34 : COMMON INTENTION :-

2000 (4) M.P.H.T. 175 (DB)

NARAYAN SINGH Vs. STATE OF M.P.

Whether appellants formed common intention to cause death of deceased and killed
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him. It was held from the evidence of witnesses it is clear that appellant/Narayan Singh
gave only one Farsi-blow on the head of deceased. He did not repeat blows. It clearly
shows that he had no intention to kill deceased. Deceased died after 12 days. Hence, he
caused injury on head with deadly weapon. He had knowledge that by causing injury with
Farsi on head, he was likely to cause death of deceased. Appellant/Narayansingh is liable

for offence of culpable homicide not amounting to murder punishable under section 304-1l,
IPC.

EVIDENCE ACT, SECTION 101 : BURDEN OF PROOF AND I.P.C. SECTION 100 : BUR-
DEN OF PROOF - PRIVATE DEFENCE :- :

The burden of proving right of private defence lay on the appellants. Of course, they
are not expected to prove it beyond reasonable doubt as the prosecution is required to do
so. It is sufficient if they show preponderance of probability in their favour. But they miser-
ably failed to do so.

®
30. CRIMINAL TRIAL - INJURIES ON PERSON OF ACCUSED :-
2000 (2) VIDHI BHASVAR 82
STATE OF M.P. Vs. JAI SINGH

Grievous and external injuries on person of accused and one deceased not explained.
Right of self defence available to accused.
®
31. CRIMINAL TRIAL : CIVIL AND CRIMINAL PRACTICE :-
2000 (2) VIDHI BHASVAR 136 (SC)
P.K. SHASTRI Vs. STATE OF M.P.

Judgment not concluded within the time allowed by the High Court. Reasonable ex-
planation furnished for the delay should be accepted instead of ordering adverse entry in
confidential records.

(2) DUTY OF THE COURT :-

Case not concluded within time allowed by the High Court. The concerning Court
should be approached by proper application to the High Court by extension of time.

(3) CIVIL SERVICES - RECORDING OF CONFIDENTIAL NOTE :-

Confidential records of officers are basically performance appraisal of officer and go
to constitute vital service record in relation to his career advancement. Adverse remarks
should not be made till they are imperative.

]
32. CRIMINAL TRIAL :-
2000 (2) JLJ 229
RAJENDRA KUMAR Vs. STATE OF M.P.

Defect or illegality in investigation, however serious may be has no direct bearing on
competence or procedure related to cognizance or right. H.N. Rishbud and Anr. Vs. State
of Delhi, AIR 1955 SC 196 followed.
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33. EVIDENCE ACT, SECTIONS 65 (a), 66 AND C.P.C. O. 11 R. 15 : SECONDARY
EVIDENCE MODE OF :-
2000 (3) M.P.L.J. 142
RAM SINGH Vs. RAM DAYAL

The original document was in possession or power of defendant. Plaintiff sought to
lead secondary evidence of Xerox copy of the original. Prior service of notice under O. 11
R. 15 C.P.C. r/w Section 66 of the Evidence Act was necessary to party in whose
possession or power the document was. Permission to lead secondary evidence is given.

NOTE :- Section 65 (a) of Evidence Act Runs As Follows :-

“When the original is shown or appears to be in the possession or power of the
person against whom the document is sought to be proved...”

For example in case of a notice by the plaintiff to the defendant prior to the institution
of the case is to be proved by the plaintiff. The copy of the notice may not be suffi-
cient for proof and for that it is the duty of the plaintiff to give notice to the
defendant to produce the original of the notice.

Judicial Officers are also requested to go through Section 62 of Evidence Act to
know about the preparation of copies by mechanical process. Therefore, if the copy of the
notice was prepared by mechanical process that may amount to primary evidence under
section 62. Therefore to understand the law regarding Secondary evidence please go
through the whole judgment.

@

34. EVIDENCE ACT, SECTIONS 67 AND 73 : PROOF OF SIGNATURE OR WRITING :
MODE OF PROOF : COMPARISION OF DISPUTED AND ADMITTED WRITING :-
2000 (3) M.P.L.J. 108
KUER PRASAD Vs. MST. SUKHARAJUA

The court is not precluded from doing so in the circumstances of a particular case.
®
35. EVIDENCE ACT, SECTION 92 PROVISO (4) : EXCLUSION OF EVIDENCE OF ORAL
AGREEMENT : PRINCIPLES LAID DOWN :-
(2000) 7 SCC 104
S. SAKTIVEL Vs. M. VENUGOPAL

According to proviso (4) to Section 92 of the Evidence Act where under law a
contract or disposition is required to be in writing and the same has been reduced to
writing, its terms cannot be modified or altered or substituted by oral contract or
disposition. No parol evidence will be admissible to substantiate such an oral contract or
disposition. A document for its validity or effectiveness is required by law to be in writing
and, therefore, no modification or alteration or substitution of such written document is
permissible by parol evidence and it is only by another written document the terms of
earlier written document can be altered, rescinded or substituted. There is another reason
why the defendant-appellant cannot be permitted to let in parol evidence to substantiate
the subsequent oral arrangement. The reason being that the settlement. deed is a
registered document. The second part of proviso (4) to Section 92 does not permit leading
of parol evidence for proving a subsequent oral agreement modifying or rescinding the
registered instrument. The terms of a registered document can be altered, rescinded or
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varied only by subsequent registered document and not otherwise. If the oral
arrangement as pleaded by the appellant is allowed to be substantiated by parol

evidence, it would mean rewriting of the settlement deed and, therefore, no parol evidence
is permissible.

It is not disputed that by settlement deed Muthuswamy passed on right to property to
all his sons, who acquired right in the property. Where there is such conferment of title to
the property, law requires it to be in writing for its efficacy and effectiveness. A document
becomes effective by reasons of the fact that it is in writing. Once under law a document is
required to be in writing parties to such a document cannot be permitted to let in parol
evidence to substantiate any subsequent arrangement which has the effect of modifying
earlier written document. If such parol evidence is permitted it would divest the other
parties to the written document of their rights. Therefore, the subsequent oral
arangement setup by the defendant/appellant cannot be proved by the parol evidence.
Such an evidence is not admissible in evidence.

EVIDENCE ACT, SECTION 115 : ESTOPPEL BY CONDUCT :-

Agreement before the trial Court, where parties had agreed before trial court that
disputed document was a settlement deed and not a will and Court Proceeded on that

basis, it was held the defendant appellant could not plead before Supreme Court that the
document was a will.

®
36. (1) EVIDENCE ACT : SECTION 50 : PRESUMPTION REGARDING MARRIAGE:
(2) HINDU SUCCESSION ACT, SECTION 3 (1) (j) PROVISO, 8 AND SCHEDULE :
(3) INDIAN SUCCESSION ACT, SECTIONS 4 AND 8 :
2000 (2) JLJ 176
RAMKALI Vs. MAHILA SHYAMWATI

No evidence admissible under Section 50 of Evidence Act had been led to prove the
relationship of wife and husband between Ramkali and Chhote Singh of such habit and
repute which could raise a presumption in respect of the marriage. Even otherwise where
the alleged marriage is void ab initio or originates in concubinage, no such presumption in
regard to the marriage can available under the law.

Presumption in favour of marriage does not arise merely on the ground of co-habita-
tion. Cohabitation must be with habit and repute.

Under S. 8 and Schedule of Hindu Seccession Act widow is a female whose mar-
riage is not void de jure. It means a female whose marriage was recognised by law and
who survives husband without remarriage.

Under Sections 3 (1) (j ) proviso, 8 and Schedule and Indian Succession Act, 1925,
Ss. 4 and 8 legitimate and illegitimate son and daughter are two distinct and separate
classes. They do not stand on par but stand apart. Interest of illegitimate son on daughter
is saved by proviso to S. 3 (i) (j). In 1925 Act their interest is not so saved.

HINDU, MARRIAGE ACT, SECTIONS 11, 12 AND 16: PROTECTION :-

Protection of interest of child under s. 16 is available when a marriage taken place
which is declared void either under S. 11 or 12 provision does not apply when there is no
marriage. Reshamlal Vs. Balwant Singh and others, 1994 JLJ 160 relied on.

®
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37. EVIDENCE ACT, SECTIONS 45,138 AND 145 : DUTY OF THE COURT TO CLARIFY
2000 (2) JLJ 169 (SC) ‘
JAGDISH Vs. STATE

Doctor specifically denying axe injuries in cross-examination. Court is not supposed
to get clarification of any inconsistency between chief and cross examination. Doctor de-
posing injuries to have been caused by axe in chief examination. Contradicting the same
in cross-examination. Court is not supposed to get clarification of the elicited contradic-
tion.

[ ]

38. FOREST LAWS : SEIZURE OF VEHICLE UNDER FOREST LAWS AND UNDER
PROVISIONS OF SECTION 451 TO 459 OF THE Cr.P.C. : KARNATAKA FOREST
ACT, 1963 SECTIONS 2 (7), 62, 71-A, 71-C, AND 71-G :-

(2000) 7 SCC 80

STATE OF KARNATAKA Vs. K. KRISHNAN

Provisions of the Act should be strictly complied with. Generally the seized forest
produce and the vehicle, boat, tools etc. used in commission of forest offence should not
be released. Even if court is inclined to release the same, the authorised officer must
specify reasons therefor and must insist on furnishing of bank guarantee as the minimum
condition. Forest produce transported in violation of provisions of the Act. Vehicles used in
connection with the transportation along with the forest produce seized. Vehicle released
by authorised officer subject to certain conditions including furnishing of bank guarantee.
Petition filed under S. 482 Cr PC for quashing of the order of the authorised officer and
unconditional release of the vehicle. Condition regarding bank guarantee modified by High
Court and the petitioner-respondent instead directed to furnish two solvent sureties to the
extent of Rs. 1,50,000 each for the purpose of getting interim custody of the vehicle. It was
held that High Court adopted a casual approach and its order was contrary to law. Cr.P.C.
Section 482 depricated the casual approach in respect of offences relating to forests.

®
39. HINDU MARRIAGE ACT, SECTION 24 :
2000 (2) VIDHI BHASVAR 76
MAMTA JAISWAL (SMT) Vs. RAJESH JAISWAL

Party having capacity of earning choosing to remain idle, cannot be allowed to any
alimony and expenses. Lady fighting matrimonial petition of divorce cannot be permitted
to sit idle and put her burden on husband. The purpose of enacting Section 24 of Hindu
Marriage Act is for needy persons. Benefit cannot be asked by idle persons having
capacity to earn. A well educated wife, in the present case M.Sc., M.C., M.Ed. cannot be
supposed to need any other person for travelling with her. She does not require any
expenses for such person’s journey, to attain her proceedings in the Court. Please refer to
Pawan Kumar Jain Vs. Smt. Sunita Jain 200 (ll) M.P. W.N. 178.

@
40. HINDU LAW : ALIENATION BY KARTA : QUESTION OF VALIDITY :-
2000 (2) VIDHI BHASVAR 162
PRAKASH CHANDRA Vs. NANDA KISHORE

Alienation by karta for the benefit of estate and also for legal necessary valid and
cannot be challenged by any member of the joint hindu family.
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(2) HINDU MINORITY AND GUARDIANSHIP ACT, SECTION 8 AND 8 (3) :-

This section applies only to exclusive property of minor. Alienation by his natural
guardian without permission can be challenged only by such minor and none else is com-
petent to challenge.

. )
41. INSURANCE : M.V. (OLD AND NEW) SECTION 95 OLD : TIME OF INSURANCE

(2000) 7 SCC 50

NATIONAL INSURANCE CO. LTD. Vs. CHINTO DEVI

Insurer, relying on cover note, alleging that the policy was taken at 4.45 p.m. Insured
denying the issuance of any cover note and, relying on his deposition, alleging the insur-
ance policy to have been-issued at 10.00 a.m. Accident took place at 11.30 a.m. It is a
question of fact and it was not decided by the trial court. The case was remanded back
with this condition that in such circumstances, Supreme Court directing the insurer and
the insured owner to pay half and half of the decretal amount and to deposit the same with
the Claims Tribunal. Supreme Court permitting the amount so deposited to be withdrawn
by the claimant without any security. Supreme Court granting liberty to the person suc-
ceeding before the Claims Tribunal to recover the balance amount to the extent of success
from the other person.

®
42. |.P.C. SECTIONS 141, 147, 149, 302 AND 324 IPC
2000 (2) VIDHI BHASVAR 109
MALSINGH Vs. STATE OF M.P.

As a practice complainant party and accused persons were on with arms who were
returning from religious mela. Therefore, they cannot be said to have formed unlawful
assembly. Sudden mutual fight between two parties taking place. Provision cannot be
invoked for purpose of imposing constructive liability on accused persons. Every accused
is liable for his own act. Accused causing arrow injuries. Victim died. Offence under
Section 302 made out. :

Gun shot injuries were caused on non-vital part of the body of deceased. Offence is
under S. 324 and not under Section 302.

®
43. 1.P.C., SECTION 304-A :- RASH AND NEGLIGENT DRIVING : WHAT AMOUNTS

TO THE CULPABLE RASHNESS AND CRIMINAL NEGLIGENCE EXPLAINED :-
(2000) ?SCC 72 !

MOHAMMED AYNUDDIN Vs. STATE OF A.P.

Passenger, while boarding a bus, falling down therefrom when the bus moved
forward and run over by the rear wheel of the bus resulting in her death. The question was
when can driver of the bus be held to be guilty of culpable negligence. Negligence of the
driver cannot always be presumed. In absence of any evidence showing that the driver
moved the vehicle before getting signal from the conductor to move. It was held that it
cannot be presumed that the passenger fell down due to negligence of the driver.

WORDS AND PHRASES : RASH ACT AND CRIMINAL NEGLIGENCE EXPLAINED:-
Paragraphs 9 and 10 of the judgment are reproduced :-
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A rash act is primarily an overhasty act. It is opposed to a deliberate act. Still a rash
act can be a deliberate act in the sense that it was done without due care and caution.
Culpable rashness lies in running the risk of doing an act with recklessness and with
indifference as to the consequences. Criminal negligence is the failure to exercise duty
with reasonable and proper care and precaution guarding against injury to the publjc gen-
erally or to any individual in particular. It is the imperative duty of the driver of a
vehicle to adopt such reasonable and proper care and precaution.

In the present case the possible explanation of the driver is that he was-unaware of
even the possibility of the accident which happend. It could be so. When he moved the
vehicle forward his focus normally would have been towards what was ahead of the
vehicle. He is not expected to move the vehicle forward when passengers are in the
process of bording the vehicle. But when he gets a signal from the conductor that the bus
can proceed he is expected to start moving the vehicle. Here no witness has said,
including the conductor, that the driver moved the vehicle before getting a signal to move
forward. The evidence in this case is too scanty to fasten him with criminal negligence.
Some further evidence is indispensably needed to presume that the passenger fell down
due to the negligence of the driver of the bus. Such further evidence is lacking in this case.
Therefore, the Court is disabled from concluding that the victim fell down only because of
the negligent driving of the bus. The corollary thereof is that the conviction of the
appellant of the offence is unsustainable.

[
44, |.P.C., SECTION 376 (2) (F) : RAPE : SENTENCE : ADEQUATE AND SPECIAL
REASONS MUST BE DISCLOSED BY THE SENTENCING COURT FOR REDUC-
ING THE SENTENCE FROM THE STATUTORY MINIMUM OF 10 YEARS’ Rl
(2000) 7 SCC 75
STATE OF A.P. Vs. POLAMALA RAJU

Sentencing court must award the sentence commensurate the gravity of the offence,
having regard to all the relevant facts and circumstances including the demand of the
society for justice in case of such heinous crime of rape of innocent helpless children. Trial
Court Convicted the respondent under S. 376 for 5 years. Adequate and special reasons
must be disclosed by the sentencing court for reducing the sentence from the statutory
minimum of 10 years’ Rl.

®
45. |.P.C., SECTIONS 100, 302 AND 304 : RIGHT OF SELF DEFENCE :-
2000 (2) VIDHI BHASVAR 191
MOHAN LAL Vs. STATE OF M.P.

Accused suffered one simple injury on head region. Right of self defence exceeded.
Offence falls under Section 304 Pt. | and not under Section 302. AIR 1993 SC 70 followed.

Cr.P.C., SECTION 313 : APPRECIATION OF STATEMENT :-

Accused said in his statement under Section 313 that suffering of head injury from
the hands of the deceased. The version was corroborated by medical evidence. Benefit of
self defenee can be claimed and given.

[ ]
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46. |.P.C., SECTION 506-B : QUANTUM OF PROOF :-
2000 (2) VIDHI BHASVAR 168
PARSU Vs. STATE

Prosecutrix in court evidence does not say threatening at point of knife. No offence
under made out. '
K
47. LIMITATION ACT, SECTION 5 AND C.P.C. SECTION 100 : CONDONATION OF
DELAY IN SECOND APPEAL :-
2000 (3) M.P.L.J. 26
MANORAMABAI Vs. MUNICIPAL COUNCIL, KHARGONE

Plea of bonafide mistake of perusing of remedy before writ court. Even before filing
writ petition, delay was of 65 days. The peitioner was assited by the lawyer. The writ pro-
ceedings pursued deliberately as a camouflaging device. The delay was not condoned by
the High Court. The cleverness of choosing erroneous forum of approaching the writ court
cannot wash out the delay which was already to the discredit of the petitioner. The bad
credit would lead to deficiency and that deficiency has been surfaced by way of delay
which was prayed to be condoned.

®
48. MOTOR VEHICLES ACT, 1988, SECTIONS 165/166 AND 168 : UNMANNED
RAILWAY CROSSING AND THE LIABILITY OF THE RAILWAYS :-
2000 (3) M.P.L.J. 1
UNION OF INDIA Vs. SATISH KUMAR

Under Motor Vehicles Act, 1988 claim against persons or agencies other than driver,
owner or insurer. The words “any person” in section 168 are referable to any person other
than owner or insurer of the motor vehicle. Where there is negligence of railway only and
not that of motor vehicle involved in the accident the claim will not be maintained before
the Claims Tribunal.

The driver of the Motor Cycle had stopped the vehicle at an unmanned railway
crossing while railway engine was passing. After it passed through another train came
from the opposite direction without blowing whistle. The driver of the Motor Cycle could
nottsee the train approaching from the other side as its visibility was obstructed by the
engine which had passed immediately before the train came from the other direction. The
facts indicated that not only that there was no gate or chain put and no man was posted,
but no sign board on either side of the railway crossing was placed. In such circum-
stances, it was necessary for the driver of the train to have blown the whistle.
Failure to do so would amount to negligence of the railways. There was thus failure on the
part of the railway to carry out common law duties making it liable to pay the
compensation. 1998 ACJ 342 and 1966 All. E.R. 162 referred to.

Accident of motor cycle with train at unmanned railway crossing. Deceased driver of
motor cycle burriedly started vehicle as soon as engine passed by blowing whistle and
dashed against approaching train as its visibility was obstructed by passing engine.
Deceased 50% responsible for accident but his negligence would not come in way of
deceased pillion rider and who was entitled for entire compensation awarded by Tribunal
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and same not liable to be reduced by 50 Percent There is no law which can fasten liability
on a passenger for the negligence of the driver.

@
49. MOTOR VEHICLES ACT, 1988, SECTION 170 :-
2000 (3) M.P.L.J., 121
NEW INDIA ASSURANCE COMPANY LTD. Vs. INDER SINGH

The provisions of Section 170 does not apply for the first time for the defence and
quantum of compensation not available to the Insurance Company.
®
50. MOTOR VEHICLES ACT, 1988, SECTIONS 147 (2) PROVISO AND 217 (1) & (2) (¢)
r/w SECTION 95 M.V. ACT. 1939 : LIMITS TO INSURER'’S LIABILITY :-
(2000) 7 sCC 137
NATIONAL INSURANCE CO. LTD. Vs. BEHARILAL

Statutory policy in favour of owner of bus issued under S. 95 (2) of the old Act and
continuing to be effective after commencement of the 1988 Act by virtue of proviso to
S. 147 thereof. Accident resulting in death/injury to passengers. In such a case liability of
insurer, held, not limited to the amount mentioned in S. 95 (2) of the previous Act. The
words appearing in Section 95 (2) “with any limited liability and in force”.

Section 147 (2) Proviso deals with statutory policy with limited liability and not with
contract policy without unlimited liability. It merely indicates the span of the validity of the
existing policy issued under the previous Act and does not postulate different maximum
liabilities of insurers under statutory policies in respect of accidents occurring during the
same period.

]
51. (1) MOTOR VEHICLES ACT, 1988, SECTIONS 147 (5) AND 149 : (2) INSURANCE
ACT, SECTION 64 AND CONTRACT ACT, SECTION 2 (D) :-
2000 (2) VIDHI BHASVAR 175
NEW INDIA ASSURANCE CO. LTD. Vs. RULA

Policy of insurance covering motor vehicle issued without receiving premium. Insurer
is liable to indemnify third party liability.

Under the contract of insurance, the insurer may waive condition of payment of pre-
mium, The provisions have to be understood in the light of the provisions of the Motor
Vehicles Act, 1988. The rights of the third party who is not signatory of contract of insur-
ance, his rights are protected by this contract. Third party can get his nght indemnified
only from the insurer.

®
52. M.P. ACCOMMODATION CONTROL ACT, SECTION 23-J- EMPLOYEE OF A

MUNICIPAL CORPORATION- APPLICABILITY OF PROVISIONS TO SUCH

EMPLOYEE NOT APPLICABLE :-

2000 (4) M.P.H.T. 151

SUBHASH KUMAR Vs. SHANKARLAL

Municipal Corporation can never be regarded as a statutory corporation. It is a body
corporate having its perpetual seal. It is a local Authority and an independent entity. It is

60



not controlled by Government as Government Company or a statutory corporation owned
or controlled by the Government.

L J
53. M.P. ACCOMMODATION CONTROL ACT, SECTION 12 (1) (e) & (f) : GENUINE
REQUIREMENT OF :-
2000 (2) VIDHI BHASVAR 117
MAYA SHARMA (KU.) Vs. SMT. SHASHI GOYAL

Non-availability of alternative accommodation pleaded evidence on the point can be
looked into. Fact proved. Eviction order can be passed. Plaintiff sole judge to decide
beneficial enjoyment of his own property. Inconvenience or insecure property cannot be
compelled to be used by him by Court. The alternative accommodation was congested.
Suit accommodation falling in share of the landlord may be vacated for him. The test
regarding bonafide requirement is whether the landlord really requires accommodation or
there is any malafides behind it? Family settlement cannot be presumed necessarily for
getting eviction decree. Family members may choose to reside separately to avoid family
dispute peaceably.

C.P.C., SECTION 100 : SECOND APPEAL :-

Finding as to bonafide requirement as to accommodation not shown to be perverse.
High Court cannot interfere in second appeal.
®
54. M.P. ACCOMMODATION CONTROL ACT, SECTIONS 23-A, 23-A (b), 23-E AND
28 : APPOINTMENT OF RENT CONTROLLING AUTHORITY CANNOT BE
QUESTIONED IN EVICTION SUIT OR IN REVISION ARISING THEREFROM :-
2000 (2) VIDHI BHASVAR 92
RAMJANI Vs. SMT. SAVITRI BAI

The appointment of Rent Controlling Authority cannot be Challenged in eviction suit
or in revision arising therefrom. It should be questioned in separate proceeding making
RCA a party thereto. AIR 19s86 MP 16 relied on and 1987 MPRCJ 365 (SC) followed.
JUDGMENT : WRITING OF : CIVIL AND CRIMINAL PRACTICE : EVICTION ORDER :

No oral or documentary evidence discussed. Order is liable to be quashed.

®
55. M.P. LAND REVENUE CODE GENERALLY, SECTIONS 17 (2) AND 17 (3) r/w SEC-

TION 17 GENERAL CLAUSES ACT : POWER OF COLLECTOR UNDER ANY EN-

ACTMENT OR RULES FRAMED THEREUNDER :-

2000 (2) VIDHI BHASVAR

JOHARA DAYAL Vs. STATE OF M.P.

Powers of Collector Under any enactment or ruled framed there under can be exer-
cised by Additional Collector if not specifically restricted.
®
56. M.V. ACT, SECTION 149 (2) (a) (ii) :-
2000 (2) VIDHI BHASVAR 180
ANIL KUMAR Vs. RAJA

Driver of offending vehicle not holding valid licence. Insurer is not liable to indemnify
its liability.
®
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57. M.V. ACT, 1939, SECTION 103-A AND M.V. ACT. 1988, SECTION 157 : -
2000 (2) JLJ 199 (F.B.)
VIMALA DEVI Vs. DAYARAM

Transfer of vehicle not intimated to the insurer. Insurer is still bound to indemnify third
party risk. Transferee’s risk not to be indemnified. 1980 ACJ 127 and 1997 ACJ 1258
overruled. 1997 ACJ 1093, 1995 ACJ 292 and MA No. 378/1989 approved. AIR 1986 AP
62 relied on. (1996) 1SCC 221, (1998) 6 SCC 599 and (1999) 3 SCC 754 followed.

Paragraph 9 of the judgment is reproduced :

In view of the aforesaid decision of the Apex Court the controversy has been put to
rest. ‘The wild inextricable maze’ has been cleared by the sublime interpretation. Accord-
ingly we answer the reference holding that the insurance policy remains effective in re-
spect of third party risks but not in respect of the transferees risks even if there has been
absence of application/intimation as stipulated under Section 103-A of the Act. Resultantly,
the law laid down in the case of Balwant Singh and Sabir Hussain (1997 A.C.J. 1258
and 1980 A.C.J. 127) is no more good law and all other decisions of this Court, taking the
same view, follow the same path.

k=
58. M.V. ACT, 1988, SECTIONS 163-A AND SCH. Il :-
2000 (2) JLJ 206 (SC)
JYOTI KAUL Vs. STATE OF M.P.

The deceased was likely to be superannuated after 8 years is not the only factor to
select multiplier. Longevity of predecessor of deceased also to be considered beside other
factors. Multiplier system is sound in computing compensation. What multiplier should be
applied depends upon various circumstances.

®
59. PARTITION ACT. SECTION 4:-
2000 (2) JLJ 185 (SC)
BABULAL Vs. HABIBNOOR KHAN

Basic conditions for application of the Act is stranger transferee must sue for parti-
tion and separate possession. Stranger-transferee of undivided share may move execu-
tion application for separating his share. It amounts to suing for partition. (1996) 11 SCC
446 relied on.

Stranger-purchaser neither coming as plaintiff nor as defendant nor even as succes-
sor of decree-holder seeking execution of partition decree. Provision does not apply. AIR
1971 Orissa 127 overruled. (1996) 11 SCC 446 relied on.

Paragraphs 8, 10 and 12 are reproduced :

The aforesaid contention of Shri Gambhir is well sustained in view of a decision of
this Court in case of Ghantesher Ghosh Vs. Madan Mohan Gosh, (1996) 11 SCC 446 :
In the said case this Court has taken the view, speaking through one of us (S.B. Majmudar,
J) that before section 4 can apply five condition have to be satisfied as under :-

(1) A co-owner having undivided share in the family dwelling house should effect trans-
fer of his undivided interest therein;
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10.

12

The transferee of such undivided interest of the co-owner should be an outsider or
stranger to the family;

Such transferee must sue for partition and separate possession of the undivided
share transferred to him by the co-owner concerned;

As against such a claim of the stranger transferee, any member of the family having
undivided share in.the dwelling house should put forward his claim of pre-emption by
undertaking to buy out the share of such transferee; and

While accepting such a claim for pre- emption by the existing co-owner of the dwell-
ing-hous®e belonging to the undivided family. The Court should make a valuation of
the transferred share belonging to the stranger transferee and make the claimant co-
owner pay the value of the share of the transferee so as to enable the claimant co
owner to purchase by way of pre-emption the said transferred share of the stranger
transferee in the dwelling-house belonging to the undivided family so that the stranger
transferee can have no more claim left for partition and separate possession of his
share in the dwelling-house and accordingly can be effectively denied entry in any
part of such family dwelling-house.”

Therefore, one of the basic conditions for applicability of Section 4 as laid down by
the aforesaid decision and also as expressly mentioned in the Section is that the
stranger transferee must sue for partition and separate possession of the undivided
share transferred to him by the co-owner concerned. It is, of course, true that in the
said decision it was observed that even though the stranger transferee of such undi-
vided interest moves execution application for separating his share by metes and
bounds it would be treated to be an application for suing for partition and it is not
necessary that a separate suit should be filed by such stranger transferee, All the
same, however, before Section 4 of the Act can be pressed in service by any of the
other co-owners of the dwelling-house, it has to be shown that the occasion had
arisen for him to move under Section 4 of the Act because of the stranger transferee
himself moving for partition and separate possession of the share of the other co-
owner which he would have purchased. This condition is totally lacking in the present
case. To recapitulate, respondent No. 1 decree holder himself, after getting final de-
cree, had moved an application under Section 4 of the Act. Appellant, who was a
stranger purchaser, had not filed any application for separating his share from the
dwelling house, either at the stage of preliminary decree or final decree or even
thereafter in execution proceedings.

It has also to be noted that in Alekha Mantri’s case (supra) the alienee of undivided
share of a co-owner in a joint family house was already defendant No. 1 in the suit
filed by the plaintiff for partition and separate possession of his undivided share. The
question before Orissa High Court was whether alienee from the co-owner who was
already defendant No. 1 could be subjected to proceedings under Section 4 of the
Partition Act by the plaintiff. The Court had to examine the question whether the
person who had brought the suit for partition was himself not a stranger purchaser
not but one who was a member of the family and when he is seeking to purchase the
share of the vendee from the co-owner alienating his share in favour of a stranger
purchaser and when such a vendee was himself a party to the suit as defendant
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No. 1, could make such a vendee defendant answerable under Section 4 of the Act or
not. In the background of this fact situation, the Court observed in para-13 of the
report that Section 4 of the Partition Act would also be applicable where the suit for
partition was brought by a member of the undivided family against the stranger trans-
feree, and that it is not necessary that the latter should have filed the suit. He being
a defendant could have specifically claimed a share in the residential house. Now, it
must be noted that in a partition suit even defendants are as good as plaintiffs and
the Court has to ascertain their respective shares in the joint property and subse-
quently has to separate them by metes by bounds. This decision obviously cannot
apply to the facts of the present case where the alienating stranger purchaser of
undivided interest of a co-owner in the suit house was neither plaintiff not defendant
in the suit. The trial Court in the present case has clearly noted that the transferee
Kundanbai or Babu Lal were not parties to the suit. Consequently, it could not be said
that the transferee stranger purchaser of coowners interest in the joint property was
suing for partition either as a plaintiff or even as a defendant in the suit for partition.
If the ratio of the aforesaid decision is held to take the view that a stranger purchaser
who does not move for partition of joint property against the remaining co-owners
either as a plaintiff or even as a defendant in the partition suit claiming to be as good
as the plaintiff nor even as a successor of the decreeholder seeks execution of par-
tition decree, can still be subjected to Section 4 of the Partition Act proceedings, then
the said view would directly conflict with the decision of this Court in Ghantesher
Ghosh’s case (1996 AIR SCW 3858 : AIR 1997 SC 471) (supra) and to that extent
it must be treated to be overruled.

NOTE :- Please refer to 1973 MPLJ 650 Ram Dayal Vs. Nanak Lal, 1971 MPLJ 239,

1995 MPLJ Note 23 and 1997 (1) JLJ 38.

60.

®
SERVICE LAW : CIVIL SERVICES (EXECUTIVE) CLASSIFICATION,
RECRUITMENT AND CONDITIONS OF SERVICE RULES, 1975 (M.P.) : RULE NO.
13 AND CIVIL SERVICES (GENERAL CONDITIONS OF SERVICE) RULES 1963
(M.P.),RULE NO. 12 (a) (ii) :-
2000 (2) VIDHI BHASVAR 86 -
STATE OF M.P. Vs. RAMKINKAR GUPTA

Employee not passing depatmental examination during probation period. His

confirmation on post on passing examination is legal. Representation for seniority of 6
years was rejected with due application of mind. No further reasons need be given.

61.

®
TRANSFER OF PROPERTY ACT, SECTION 44 : CLAIM OF SHARE FROM Mi-
NOR’S PROPERTY :-
2000 (2) VIDHI BHASVAR 162
PRAKASH CHANDRA Vs. NANDKISHORE

Ancestral property of joint Hindu Family sold for benefit of estate and legal necessity.

None of the family members can claim his share. The provisions of Section 44 T.P. Act not
applicable.
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