VOL. VI PART-I FEBRUARY 2002 (BI-MONTHLY) E

{_
E

JOTI JOURNAL

a1 aifererd ufdreror dvems

I AT, TTBYR - 482 007

S S A 0 0 0 0 0 0 00 0 00 T 0D 50 L 0 A 0 0 00 0 0 00 G0, A0 0 i, 0. 00, 00

JUDICIAL OFFICER’S TRAINING INSTITUTE

HIGH COURT OF MADHYA PRADESH
JABALPUR-482 007
® 325905




_— daa Rieda

HIS ATHSIEN S MY Uf¥eror defell § IR—4R I~y 3[aRAT Y&l $I YA HRd &,
GTET ATHSIIEN 37TY FHefell H 8% §HY [ W &1 YA 6 8l oifhd SHd] ARl T8
A B | F 91 by I1fIH 9¢ B THAI Ped o | Wel g | A H M J w A8 & @
afSreT & gofar 98 & ureh) B |

quidT de Bl 91 b1 UgdrEl o9 3[Hd B, Uh A Ffdd @ forg |

ivAd Tl @ afdd & forg & R 1 18 AT da N 2| 379 dUARl § Jad
HAT, Tad, 3aM N, Bauew anfe & | faven afad € g w37 Aifa st @
el ggT B |

G U4 HGY D HAT 8 | HAT BIATH 8 Fbdl & R IFH Siigd b s 2
I8 xR 2 UA1 JFT ST |hall & |

WX 98d a9l A W Sredl B U g1 a1 A1 gofdr 8 fF Al 98 g€ €
A T H TG B |
S & YD Aretelel I8 IRIRSG Rufd 81 Al 8 dfdbd Amfe Rafd w@wer ud

aRqul &), e feara w1 @fada@ 81 vd ek 8 a R @1 a1d 8 97 A gdarise &)
FH ¢ |

I8 favard @ a7d 2 | Farel Wi & ASII9A B G €| AU B A GHA WA oY
PR arel 4 W ool e_cft A9 o 91 g @ |

Y HGR AT g Y WA PI A 1 Y AT & b FI 7 Y IR e
B 2 6 e A a1 a6 g ae A SR B gl Y | by fAvard & | g |
I AT S Rear T8 At IR A R [, Iudde A8l Bl 9 Iff<H &g db
g |

ek oo dhed P Wa=1 8 O 89 U F&d O dgar & Fal 99 AlhAT Bl
Y 7 |

&4 TP fhaNt & IS MM B |l & | b BICT 8 ATM—IMHAAAI D1 B
B ATM— Bell 9 Hordl A Aem a1 3men a9 | a1 & 9w 2 |

9 HAIIS], BEAT Bl YT HRAT DI Bfod M 8] & | WET AT A ATy |
Yo Pl STORd 8l 8 A AT 9 UUYUE B B SR ¢ |

gy 9 8 @ 3 & 2 fb O o gER | e § 98 i <y q4rl ¥ B |




TeR—fdeds § ded §;

ﬁﬁ%ﬁw:ﬁ%m?ﬁaﬁ,'
e wafderq e a1 I |

31& U9 1 HROUTH 3 AT,
graaTd 9y gfdgdft gg 7 R ||

Ireria

g1 & &g 71 g B,

el 2 A1 A @ B |

g AU 1 a1 fhR iR 3,

g AR BIE Howd W T8 | |
(@d wafa fRRwwar 1996 g 2)

HYIN Tl AR FeAd! A1 | IS A H 9 911 BT Aol T bedl 481 X&) b @
a1 HEA-IEd], dihf$ar ¥R e I8 8 A1 98 o | $BY oAl 9Re favar, faik
€ 39 UR o A e 2 | fEm e gt afe drerar off @ ) & aEs 3 A8 s
BT R R o) 98 HIF IR 3RR BIE AN 8 | HYU B A2 & arel, 7 § =&, ifemm
IR A ad gU amd & UR1 #) eHar Ye1 8 < |

T HIF 8 9@ fud B, a9 8 a1 I8 IS9P dAdl 8 |

9 U9 99 dad BRI T8l & | STH 9Id B, W1 B, AT &, AV 2, rdAe
g wfed fAfea 21

HeTl H ORI 148 WY Ul Y@ A1 g da1 @1 o1 fF <yrmerm A IR B 9wy
fuiRa fbar 8 a1 S 93 &1 sfeR 21 o 6 1. 18 vd 3. 21 . 85 & gorm M
&R & gl X8l o7 | 59 (B uflieg 1 wraers ue 1 dear a1 98 VN vgdl b Al ga
HIA AT GRS HATaR $R T8 8 IT S AV BT AFEIA § IS A arell Haal!
REI[Y B AUEAT 9e &) B | 3B U, Wi d ue & wxaefy gfed ® | srfa
JIEH P ¢ | 9 gt B fha N AR Ul Y g8 W) U & U B

cifh T4 &A ®Ed & & Id-9 3 H Ul @ ugd darell usdl & “Where any
period is fixed or granted by the Court............... " 9 I Court ¥ TR AP < & d
bed © fb g9 9R1 & 915 4 @1 Code | 3/ Code ¥es &T9] H forg™ & ugand &ard
g I 999 Code A fAuiRa fdm & @ 99g g™ &1 JTHR Court &1 F81 & Hifd
g1 148 H Court ¥ 31 & Code ¥&& Court & S8 UMY Ad B | AT &
Court = w91 fAuiRa far & a1 iR 8 9 & Code A a1 997 sg™ &1 IfGR AT
B 2| Y B YT AU B | TP AR ISR |

3



e 39 4. 3 § foran 2,

a) The Court Shall in all cases,

b) Except where it appears that the object of granting injunction would be de-
feated by the delay.

c) before granting injunction,

d) direct notice of the application for the same to be given to the opposite party.

3fd 9 YragT= &l UgHl @ dl Ul Ue | YUHd: U ¥ R o1, 1 9r1 | afe emu g
geftg fveTsn A8 <1 @Ed 8 a1 A Wi gul & 1 3 ! Ueh vefia sRemt s
AT A8 8 Al A &9 @ oIy PIg HRUT ST 81 & | <41 ITed 81 dl LHL.SLE 91 ugl
dl g & e b e gefia e @9 g 91 AR § |

I 3. 39 4. 3 & Uifegstl # 31 foran € Shall record the reason’s for its (Court’s)
opinion 3T B F VX &RUT & 19 X A e wefig fAuersn & o @ 8 99 dRui
P AN aT HR | A T8 A8l fordl 8 fb HRU I 8 3. | DA F BRI & SN
IR & Ad H 3fd 2 S forad 8 | W © 6 o ueliy sRerrdl fAversn 9 29 'q
3 ) HRUT BT Icold HIA B ATTAGT ol & | oifhd UG BF doddhdl | YT Sid
- q1 9 8 b g9 S ol B BRd B |

=l g1 9ral @1 Ad= favT H, A dRd ugH Bl 8 &H -, Ryd usl arawer,
S AR, Y[ B yaReA], HTARD S BV HARAT, S HAAT, HALAIAI, Azl
7, e FEd § 3R ge fudd ® oraRiaaeA | ;

31 9 )T e qarn A | 39 W Bs aIREIte v 8 | 919 sETH (T )
UHTI], H, &I HE0I, dAl-dl, FarfeRedm e |

31 39 YIG] BT e Ud I ed TEl 8 & o A3 e #)d 2 ufdeas a1 wfdd
HH A &, 9 g SR IR URVTT Q7 B HH d9 dP el YA Sd b I & DI g
dI9g 3R FWd QU T8 G | URT BT GHAT A G GG & D oy o Bl
ATITIHAT &1 | 9 &) TG § 19 Iq= 81l d i &l MBR &3, fd 391, 9 74, ARIwh
Ued W 3ifdd 8|

ST {5 BT SaT 8 XS UG a9 | A4 f e[ & BRUl § 69 8 | ol
BT ST AT G A1 NSTH ST Bl M H W MY 3R R H g9 Y| A i
g, Jdre J¥ Jai ¥R |

QI T8 AT Aq I 2| g8 AR AU 9 & W@R € g8l § O g9 yed—uerd
H WS & 9 J Sfigq 8, 39 Siigd &1 J2) 8 I HU | g8 Siigd da-d fHIaq 9 FrRaxan
g gAGAT B oifdbs gHal 8] & 3feld SIIIdl ¢ |

geIc faw) et



§Ad S8R

ITaTet fag1 o Xe1 § 3R 99T g BT AT & 71 8 | eRed) A 3 ) AR} R
S THH—THS el <1 8 el Bferdl Td Gergail B 9ER 2 | Ty e A |
@ TUT T qS B GuA | VU H EH AGHT T A SHT SAE F R T R | G e
f ART 81 BN avE T B |

el B HIGH $1 3R 8 [Ed! YT BRal & | F9 R B 96 & ) g o)
A el 31 B | 89 o9 ST & SABT AHT BRA A 3B § TE BT 92 919 A8 £ A
ORI 97 /1 FE B | B QA T R R a9 2| dadd 1 99D B A 9§ 59 Q 4@l
31 fewrR &1 WA ad &) R o IR &9 e H e a1 FAIRa v & 1 ug
U% gRUIST &1 FH1d wR & Iad T8 o T8 aHg € SueT 98 Iua 98 B

3l BB fAH gd #1 & a1 © 79 QH AT 91 B @ A | T HE § 99 J o@
¥el § b g &1 aie, IS @1 ey g qaiv, ge8 am-—xd § $1g uRad oaa et
foa1 | w9 o 991 € 9 e & Frafid dgeg WS G ue AgEraE A 4o g | et
STl ded W eRel Al @1 Jfiad BT 81 X ¥ | HHHl 9 aRkad] B e 93 W@ & 369
HRYI Gl UIPAS S Ul &1 8 841 BT & I8 BH &1 01 ¥ $BI 3R IR TR TR
TS V& 8| e B SRV a6 FHH B TS B | Bl YA 8 & §| T BT IR W)
HH & T & | U8 9 US [ A T8 g B 1 39D ford B Usp RrmiER T8 2 &9 |e
W $EPT SIE B | _

gH S STEl o I W O ug R ¥ I9d & e § aven § 1 O BE 9 &)
AT B &, G W e B O @) e J Araa—fana € | g N yefd & srgems
9 FafAddr &1 e Siigd § SaRA 8 3 STHF W 9 Sfias § Ao BRI I8 G |
TaigReT 1 T B W I B | 3UH 3R] 99T § AR 39S o g9 W o)
fRrféreT, <%, #1d1, AR Upfa AR eRll A, giw, GRo, RiaR €1 o auf QA e o
H O] BT I IH 9 ITE W B W@ 8 | 99 oA W Ugell g% GR, =g S
B, UBSll gR I91 g$ BN 98 IS 9N IS AP brIH g AR THBI R dad
frafaaar, sgarE, Fer soe R & gt SAFeR) & B | | 99 uge geaar o
3S1 Al Sl €1 HoudE 2 | 99 8 ER1 9 YA oI A B ford i1 A8 gear a9
&1 Hod, A1, &1, Heid, URsM, &1 8 3 99 draerd § | 3 Hfl e 981 2rd o @
€1 B © U Jrde I & HHAH & | Ve IHed ¥ |

A B IoelRd HR ATITERYT Bl §H fUAT HERT 91 | U B, (9 Hoial Bl
areed] avE QU R & o rae AR OIfa, 3resTE Bl 39T QIR 91 a1 89 U9 Siad
B! ¥1fd B Fehd 8 | U Y& Y Rl Pl <@l 81T T2 I8 A9 BT &1 AT SN | Bl
G B g N IHH IFB1 T IHSD! (ord] IFd! G a4 & ¥ | 99 T8 R 996 B
g Slgq &) F1dedl | IR K1 §9d Bl IS THE—SHS AMYD S Pl SATE SHT |
R T T YHBHEARI & T R fyeid |




gorfa &6t 312

BRI & 2 F 1999—2000 & gad =araredier 791 &1 ufieor &1 draw
d Jf<d aR fadid 15—10—2000 | 12—1—2002 T& il | S99 HIAE@D § IR G5 o
AT U Al dgR ATgreier uiRiervr g 39 Wl W ygR | A g1 |H H Afder
=TT BURTIG &5 9 o |

Sad FF H A FrAaufa (Farigd) s oRd). awell drd @ SuRufy
Add w9 49 8 | 9 AN § geR YHRoN # AffagH, arg gyzH Afdd ey, aey
feifiag &1 1, sfew v Ao oes 99 fawdl R gRa¥d w9 9 s gen @
- ARG YRl | Al T S ifigad uRlernr, dieg &1 foifteg far S va Aoty
derl afes o o fawdl ) 9uiRe wu 9 e fa gan|

Sl E UBR & GBI Bl ARG bl fordl S 8 dor fRafde gevor dRerd
8 W IWagHl &1 gl gd AuEiRe A dd el I8 a1 T @ RIS
YRl H U T Sl BRI B S A gdran 11| Sl 8 UBR & UHO H
e P HHIHH, F1ed b1 eATd d uRef0] fhd ghR | 8l 2 39 95y ) We U
"t far war | SR—MR 9 g gl @ gt ag srarel weley @1 AnfeslH
9gd 8 9iId, YO 9 a9 . I8 8 91 9P WR & I gy 4 399 v
TR AT UT fhar B |

HFA" ATEY(d SMH U0, 91 qeled &1 41 3R SU 39 Ml Bl W8 ¢ |
S Ol fIaR 931 H dR Add fhy 9 9§ IR H FagIRG I 9 YIS AT &
=q1fid SHa= 4 3 drel AR derd | AHfd 9 | a7 yRRYfT 4 =maedier 71 &9 uar
Q4 PR BIAT AMRY I 97 AFHIE TE.UE. 9 Heled | 999l gdls | 39 [9aRi @l
fawax 2001 @ S 9 § go |wT 394 W 399 H b wY A UHIRG fha 2 |

AT gy gd orene e e ufieer v e @ . s
124 A 39 93 el $ FHIGA 9190 f&ar of 579 & Ayl oier anTell ufiet § uwqd
fFy 1 %2 2 | Y &1 F9ER, JAfdd@, aEe Refd, i a1y vd I\ fafe
o R fIvg R 39 9ES fdEr o |

g e swE AR (RiE e’ Jeied W ufRen 99 3 ggR o |
HEAY HEIGY A AT 1 Hew] DI did gU Bel b raredi gR1 uikd el ofd
3ifcrd w1 9RO R ofd & 1 91 & oy q1ea B © | I8 91ea 6T U4 I H AR T8l
B | IR B YRR & wu § e a1 wrar @ safory fal ek arfed § = a8
fbf W ug wR AR B AT A Bl AT DR D) AEATISBAT q8) © Fifh TR B U
@ g ARAT B g Bl F T8 b S Al |

6



TRV & T H A ANIE "eIed o Bel b ey &1 arerv g9en |
&1, TN €| 4 RS ARee & FaeR & ol 1Y Wal & FaeR g ATER0
WP B | WA R R § A, a6 W qf, fofa @) o, d@e e @
Ffd qegl W N gEl | IT uew Afddl W Gl W) (Hobnobing)
(Pegorative meaning) ! faaRi &1 wua fbar @ @a1 & W0 v wfiw § qeam
UEANd & |

GBI B G T [ ff TER ) yd gROm FEhR F o1 SR) @ v )
HEAT 2 AR (8 e’ Aeled A &E | ETedl § ey & ey e, Aok
®1 RBIE IR o1, el &1 g foiai &1 forg=n vd s ufthar wweell fwal v ff 9=am
gai B FIRIeel b1 AneRia fea | !

HE granfeuld qeled S N ). RaTd |red | g1l ufdier anf & Aegy
4 fgm ud sy Rifdel d uRIee @1 e 99 8¢ 9 99 gRfa faE g fRifde
Ud JuRTfee fhgr fafe & uragmi & |y #d Sid dxa ([Avig A oy 91 8, SHd)
I5ewd & &, Fofa i foman Smar @ 9 s forg forar Sirar @ o 1R 9 vy
R 1Y g QIR Ud YAAaE 98S BU 9 9ad1 | " are Aeled A iy @ o
AN R A9y w9 A =R gie fey)

Uy 1 YHIE YISy HEled 4 WRAYS &I AdelRde U, =AEe ¥ & fofg
IAP! HE], SHB] ATTH g ARG ST 39 fAvy W AR A YPTe STl 9 Hel
fob YRS~ (Rrene) &1 ez (1 Fead & o gagie &3 d &1 a4 A
vd faRi & wgfa d 4 gavar B 2|

el Td gd of@l AR, HY. ITd IRed 41 W@, faan) S o v 4§
s & 9 0 39 GRe b Hiemd | e @ B Ol & wEE H vl yemaad il
& Ty H fgargl faeur e ex Ariee o

N D) RRRER faRad IR, (AR%) 99, Sza WA 4 9.9, Bl URI
125 | 128 & WAU™ & YR | WU G9v] § F=a A &1 oo ariesiH
gar fean |

ufderor wrat § Y= fawdl W gearael g uRiggei @1 & 8 o @ 9
geATaferal & SMUR W el 9 aRyd v W R | gdrn @i

af¥ierTon @ IR 9 gay Y fAofy, a6, arg g, sefRed snfe @1 e gan
9 ARfeRA o | g8 SRl A A Rt sHE e sravell vd AR g b
7 |

Tl @) 91 & b =T, e g SHa Rl & e dredd dod o
2 U8 T M B Y01 B | avad H A T BRI o1 1 98 UB &1 Bl AT oAfh &l @
2 8 9gd & YA AHHR W 9Y TR IR B ST AHEED ¢ |

it



& BT 8
RIS GaE ATHIYE UR Hoi- GAdl § | oTse X8 I 1 I8 &4 gd 81 8 | gag &
BRisH H ST gAR ARl WM 8 | S GAT, SN HET DR | ST Tl @

[ ATE AT fh 3T | S Ud HIE 918 BRas) 2002 P uf¥e1 YhIldg e 2,
HUTEeId, ST YEl Ud A1 gfdaqs qoi 81d €1 i3] b1 GbTe &1 Fd | 37d:
TS ST T8 folg= &) 3281 81 7T a1 99 YRA 3R T | 4R Igl I WIHY J3
H &1 2 | mgfd ga oifde &l 8 fh v\ o o el ® R IRaa @re e .
ITh SR & Wl BIC USd & d9 Bl AR ARTSh Ued & BRI ¥ B GUfdd &
arel Al (B1Rrep1al) @ 1 S 81 Sl 8 | S8l Big &1d 1 A% Afwar H gt ' a
el @ IuAifiiar (gfeferfe) &1 figia @y & B | o o'l & fgaiRie a3
H ST RE1 AT 8 g8l a1 g9d W vyl € g1 g | b 99 & O Y ued
@ U A B4 ardl $1 Q7 0 oA drell ¢l B 3Mee ddb GAS A8l ad | AP
G B AT FEl [ YA Ue & fFIR 999 HT q@ER 8| S Al 38 g¥ b A
A GATg ol & Rifd T B gUT A 8] g8 8, GAaAedl T T8 g3 B |

1 U & HregH | SO sragER 1999 H Y HHIG 375 W 381 TR 1Y
& il & e TAR FRB Y A | 1 & PoriF e 1 § e Red J o1
HRAT 2 | 37 o7 Wed A 98 B Il 8 SH! Wed dl AR ST § vd Ay
il § foreen =nfRe | 3 a1d a9 ufFer | foras &1 rawr gafew aman f ue fagiy
A A 3 IUH! A9y |5 e & w9 ¥ Soor™ fhar g sRo v
- grareafd qeled 3 g3 39 99 4 [J9R] B @9 B 8q $El | Ua a9
=rarefter SrfaRed 93 =g & ern afe a8 Rt &1 e =mamefier =61 8 | &1 ol
B1 fSretr =aranedter faery gramefier 8 a1 98 93 ey ) 89 | 9. P URT 9 Ud
10 BT AT FEDH 8T | 31 o a9y =grarefer & «ifba o Rt & R =granefer
Td 93 N Fel g 9 99 AfaRed I ANy $ w9 H & B B | UR1 9 B
ded 93 A @) gfad vd RicreR@ s e &1 a3 318 w4 78 8, 98
A Iy ©U | &aF @ QY B | gaeR e o9 ORISe gehRol H Brd b
g dl 98 e SIMNE & ©U § R $ral & | Rded & b uf¥er &1 98 i g
Gefid o @ Ugd @l HUl N |

Uh W 3AfSd 7R W U8 ad fear mar & b fAofa # gon sifed eva gaa
Q¥id Wiefhx WAl Bl <@l 8, THRl H uRRAf, fgaw &1 aRks g gavor §
IRy HIRA By M # aRRef B 7 dadt 931 & Aflg fafleg @ o 2
Afded T €1 B B | 3 uR1 354 MEfA § Ife Q) ad & 9o § 99 =marey #

8



B3 N FRPR T8 & fF a8 IR 9§ A o 2 | 39 ATy W v AN B B
g1 fob O oot A1 Bl & B | TG B SHBT BEAl aRAdd Td a8 | Afe U
el 59 MY & el TS 19 A1 a1 BN | S Arel A1 N Gl § HH B o
STl & o qEr Rafd J «iffigad @ a1 389 S, &1 o ferm @ wo i
B | 3T yareTEe R § & &9 w9 e & o ¥ SR @1 Y| A
e i \wa |

IR 1 3l wuwer, ypRer @ aRRf, gear i aRRefy & wika &
31fe ard U & S ST B ATAT Ud YBR bl YHIfdd Bl © o S9 e A GHSEA
Al 2 g ofa A e ft &=A1 @ 98 wF R | I @1 forae @ S aifvafad 2 Q)
g q1d 2 |

ST RE1 e H U IR gz fora o1 & Red gr1 vEn & @y g 91
B P HRI WX U P R THRAT B &9 F ofd g A 99 B |on A Sfed
foan | Safe A Rafa | 9o | 91 § 9 @) 781 &) O ghdl | Uh J9F4
=grfadfa 5 gelipr g 91 qadrs o | :

gfe faey sRY IeoilRad 81 | (ST & Aol 4 faftre vl & efRfa &= &) @
HH Aol & S FHha! 2 | b R f St B gt Afard 2 | 0 9 81 6 gy 376
e fd d seids &) Aol d gr1 354 WiEfA § MuiRa | Q1 7 9 & g |

ARG RAeT0] (e HUH) URT 313 €8 Ufhal &1 Ag@yul 37 2| 3 S
T e B & | g aRRUf A Aifiged & fawg we g8 8 @ IR 9 uYd
gy U 991 81 & | oifhd VT fctdat 81 81 I@T 8 | ufieror 9l H ud argen U
TRITUT S@H H F7d &8RN b U sfuarRedr &1 fafe 715 8 81 ' vd a1 ) T @)
fqare (rd) Iar= ol | U U Ued H IR—AIR Yrg—uid 941 &1 AT | Br!
arel W) SIf6 &) Ta1 BISHR Ud a1 A 1P A8 HXD a1 F&) 991 811 | 3R BHATA
a1 A fb o iR o wreel § A yve 9917 U 9 & AR B B9 @ w9 § ) B
i 3% (W) U 1Y | |Sh & e R g1 W Ua MvaiRaar 8 war 8| A ff 9
forar Smar @ 9 RO quiv 9 B 6 WeeE &1 o @bl q81 <A1 8| URT 361
TUY. 39 91 @1 Afariar &1 garh |

o= afe v ord aRss ~rarefier o= @ & 1 fhas forv a8 w9 fdar o |
qRd H VAT BH IIGT D! TP T AT & | STl ASTGT & I8 MHIIal F B A81
B FHAT | TIGTH B I B ATAIA! © | IS IFBT &1 3Wd & o A+ I8 & &
8 B B |

BN




I8} ' OF o

Gfder or fAfafdc arae - srafer &t srorer
(3rge8T 54 wate sifafaw)

gourad fawy [
a1 fSH 1963 & 31T 54 &1 YUHG: 89 UeH 41 39 UHK &
e are &l aviq aRAHGIE  STd A HIel a1 AR BNl B
ghHID 1 2 3
54 fp<h <ifdar & dH T ured & forg faa &
fafafdse are= dNig I1 gfe v arre fgd
& forg | TE B TS B A o9 A B

Yg A1 B WY & urerq |
PR Y AT T 8§ |

HJTPT Bl UG Bl el I8 & [ JTST 1 W 1 BI UG YgaTd ¥4 3 g1 ARy
g qquedrd 9 2 | 39 YaR Afder & fafafds areq & fog 2 9l 3 #7aier ara fawfod
811 8 | i &1 B BRI 39 FYHR IA B &

(1) ued & forg fgd o 18 aRg 4,

(2) ufe vl oI fad 781 @) S & A1 99 914l Bl I8 gad 8 o fF areE
H TR B AT B |

3 FAftFa ane fafe ured 8g fMfde 2 Si9 01.3.2002 A1 39 9 saggR g
BT ARV AT da) P I8 MABR B b I8 U1 S1a1 Iad aNid |9 oA 91 &

J7EX 1] 7 hdl € | 39 UPR HITGT BTd 02.3.2002 H 02.3.2005 db H STdT o Jbdl
2| (W gr1 12 Al A am |ufda ur1 9 IR Fafolsl Uae)

el 9Ad uiRa g 0|1 91 Sran 8 ggf W e srerm uRRerfoa =g &) dad)
g o Ua [Af¥ga arig | Sigl v [Afded o RuiRa @) & 9 S aiig &1 97 R
A 911 81, 3rdl W4l "edl & "fed 81 & WeY H PIs 9d & ol [Af¥ad wu 9 gfed
g1 @ JHTa1 8 79 84 id certum est auod certum reddi potest 3721Td that is certain
which can be rendered certain.

gfe ey @ gfd 2q faow Wy FAuiRa 78 8 & a1l & o9 a8 @ @
f ufaardl 3Fa s & UTeld & A TR B IET B | A B V1 B O dureHs qrdl @
IR A g fbar e & v aR gfdard 3 yger a1 sucel ©U 9 &9 VA1 By

10



=

q 791 #x Q1| figg @ 3. fuRar areft 1985 &.ve.&. 169 : 1985 UH.H.Ter. .

119 H && 1 Where no date has been given in the agreement of sale, it comes under
the second category. The suit should be filed within three years from the date of refusal
to perform the contract.
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50. The mandate of the Legislature is clear and unambiguous that no adjourn-
ment can be granted for the purpose only of enabling the accused person to show
cause against the sentence proposed to be imposed upon him. In a case punishable
with death or imprisonment for life, there is no difficulty for the Court where the
sentence proposed to be imposed is alternative sentence of life imprisonment but if
it proposes to award the death sentence, it has discretion to adjourn the case in the
interests of justice as held in Sukhdev Singh's case (AIR. 1992 S.C. 2100). | have no
doubt in holding that dispite the bar of third proviso to sub-section(2) of Section
309, the Court in appropriate case, can grant adjournment for enabling the accused
persons to show cause against the sentence proposed on him particularly if such
proposed sentence is sentence of death. We hold that in all cases where a convic-
tion is recorded in cases triable by the Court of Session or by Special Courts, the
Court is enjoined upon to direct the accused convict to be immediately taken into
custody, if he is on bail, and kept in jail till such time the question of sentence is
decided. After the sentence is awarded, the convict is to undergo such sentence
unless the operation of the sentence awarded is stayed or suspended by a compe-
tent Court of jurisdiction. Such a course is necessitated under the present circum-
stances prevalent in the country and is in consonance with the spirit of law. A per-
son granted bail has no right in insist to remain at liberty on the basis of the orders
passed in his favour prior to his conviction.
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(1)

Imgfe a1 el -

afe 39 ey & N b amer §, s ey faxfud far war 8, afdge s«
=Py WR ygadr 8 & Afgeh a9 =81 2, o 98 aIvgfth &1 e JAfaRad & |
SIEl 39 31Ty & A fhedl Ael A AT 59 frshy uR ugadn 2 & sifwges ard
2, f] a8 U1 360 B YUTH B JATAR FRAATE! TE1 HA1 8, Tl I8 IUS B UeA
R AAGH P G B TTE fAfd $ JgER ISP IR A ITSIRY T [T &

. ACQUITTAL OR CONVICTION -

If, in any case under this Chapter in which a charge has been framed. the Magis-
trate finds the accused not guilty, he shall record an order of acquittal.

Where, in any case under this Chapter, the Magistrate finds the accused guilty,
but does not proceed in accordance with the provisions of Section 325 or Section
360, he shall, after hearing the accused on the question of sentence, pass sen-
tence upon him according to law.

. Qs a1 Qg @ ot -

989 iR Y ywm (@ ®13 8) g1 & uvar e & "Fd H§ [k S |
afe e <fg B ran 2, 1 =g 99 &30 & Ryara {99 g8 91”1 360
& QUGH] b JTIR BRIAE AT 2, V8 b U R HWGH Pl AW R 9
fafy & ER 9D IR H USSR & |

. JUDGMENT OF ACQUITTAL OR CONVICTION -

After hearing arguments and points of law (if any), the Judge shall give a judg-
ment in the case.

" If the accused is convicted, the Judge shall, unless he proceeds in accordance

with the provisions of Section 360, hear the accused on the question of sentence
and then pass sentence on him according to law.

. Special reasons to be recorded in certain cases.- Where in any case the Court

could have dealt with-

an accused person under section 360 or under the provisions of the Probation of
Offenders Act, 1958, or

a youthful offender the Children Act, 1960, or any other law for the time being in
force for the treatment, training or rehabilitation of youthful offenders, but has not
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done so, it shall record in its judgment the special reason for not having
done so.
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¥q &1 Refd [ffd 819 &1 g SR 248(2) Td 235(2) & 1 R &1 ugH 4
SISRCRIN

235(2) Td 248(2) —

If the accused is convicted, the judge shall unless he proceeds in accordance

with the provisions of section 360, hear the accused on the question of sentence,
and then pass sentence on him according to law.

9 YR HWR IooiRad AT "unless he proceeds in accordance with the provi-
sions of S. 360" fAUTHAT HAT B |

¥RT 360 SUH. & UgYM HY. H SN 78] Bl & i gRT 19 uRdlern smuwieh
e s & FgaR I8 ARAFTH AR 8RN | 9RT 360 AT URT 3—4 yRdlen 3yoRiEh
e & Y GHEE & Yd 9R1 361 .U, & WA B UgH 8 | Sad UIgE
®1 39 YPR U A FHs H gfaem &rf |
361. Special reasons to be recorded in certain cases -
Where in any case the Court could have dealth with,
X% X X X X
XX XX XX

But has not done so, it shall record in its judgment the special reasons for not -
having done so.

SURIGd gRT & "Court could have dealth with - but has not done so" & g
"YUl 2 | SATITeRd &1 URT 361 & 9T T fal §t & 3fcHid YW HIIGTE! HRAT ARy
afs B S FFA &, AP TE B @ 2 A SHS IRV WY ©Y W e H |
sgid U 1w H @ foran § 99 <W |

(a) an accused person under S. 360 or under the provisions the probation of
offenders Act, 1958 (20 of 1958), or

(b) a youthful offender under the Children Act 1960 (60 of 1960), or any other
law for the time being in force for the treatment, training or rehabilitation of
youthful offenders :

3fIld =TT ¥RT 361 & HIT U AT @ &1 UAN BT ATl I Fa1 BT argil I8
RgiRd #%=1 gq 9oFa: JH1 Y&l B GAT S S™] 3, MaeTdH & ad 8 ey
I f[AdHaR =6y e da |

39 Ife =N qra 2 A1 Fepd I8 el 6 AfWygad @1 @re uRdien &1 @™ & 8
g1 31 A Sl URT 360 QUSH &)1 361 G.U.H. & Iciid ¥ &1 & S -1 8171 4
g1 A1 I YrggTE] BT AW < AT <A1 Bl Al Aol DI AT B | §H YBR Holl o
o Ruft 9% g™ & qd g1 361 @1 UfhaT &1 Ureld &1 Ifard B | 981 ThRIS
Foe AT R FgiRa @ & 9”1 361 99, & Wyl & Jiciid IRTed I8 HRYl
&Rid e & 98 Sa wragrEl & iid o9 @&l T8 <A ArEd] | A U SR Al
Il g1 9T S 1 USRI Bl GAN g GA D U 9 N b oA e S
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eeniied fa. X157 (1989) 3 S.C.C. 5. yvard} fa. vy (1989)3 S.C.C. 33: AIR
1989 S.C. 1456; AIR 1991 S.C. fAfewga e 3. w157 (1991)4 S.C.C. 31: AIR 1991
S.C. 1784 SIg&vT fd. ¥ 1999(2) &.UeL.T. 68

Fdied AT A g N FEl S g B gGEs B AT I1 oiad HRE B
Aol H W U & [Jbed g1 81 9U1 9 &S &1 fdded T8 g S ? Al ORT 309 &
I IR B A Foll & U R G+ 8G YH0 B GAdTe G A #1 e
el & A1 b grarery gAqH Foll RIMNG B 81 8 Sl o1 19 B | A gerd & wHeg
dier fd. ¥Ce, U.3E 3R, 2001 g5 2231. S g A B figia ufqufed fey € 9
M 39 oW & Ifdid QY 2 | & BB M 39 ISR B | 3 MG & MR W U Afdra
feqofl 3R foredl 8 ag A sxf uf¥er 4§ yaiRia 2 |

AIR 2001 SUPREME COURT 2231

Ram Deo Chauhan alias Raj Nath Chauhan, Petitioner v. State of Assam, Re-
‘ spondent.

(A) Criminal P.C. (2 of 1974), Ss. 235(2), 309(2) - Sentence to be imposed - Obliga-
tion of court to hear accused-Adjourning hearing to give sufficient time to ac-
cused to show cause-Not necessary in view of clear legislative mandate of S. 309
(2) - Order recording conviction and sentence on same day-Not lllegal-However
Court in its discretion would grant adjournment in cases where death sentence is
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proposed to be inflicted (Per K.T. Thomas, R.P. Sethi JJ.)
Penal Code (45 of 1860), S. 302.

B) Criminal P.C. (2 of 1974), Ss. 235, 309, 437 - Hearing accused on question of
sentence - Necessity to afford opportunity for hearing - Legal position stated vis-
1-vis murder accused awarded imprisonment for life or death sentence- Hearing if
adjourned convict to be kept in jail till sentence is passed.

Penal Code (1860), S. 302,

Per Thomas J. : It must be remembered that two alternative sentences alone are
vermitted for imposition as for the offence under S. 302 IPC-imprisonment for life or
death. Thus no court is permitted to award a sentence less than imprisonment for life
as for the offence of murder. The normal punishment for the offence is life imprison-
ment and death penalty is now permitted to be awarded only in the rarest of the rare
cases when the lesser alternative is unquestionably foreclosed. The requirement con-
tained in S. 235(2) of the Code. (the obligation of the Judge to hear the accused on the
question of sentence) is intended to achieve a purpose. The said legislative provision
1s meant for affording benefit to the convicted person in the matter of sentence. The
legal position regarding the necessity to afford opportunity for hearing to the accused
on the question of sentence is as follows :-

(1)  When the conviction is under S. 302 IPC (with or without the aid of S. 34 or 149 or
120B of IPC) if the sessions Judge does not propose to impose death penalty on
the convicted person it is unnecessary to proceed to hear the accused on the
question of sentence. S. 235(2) of the Code will not be violated if the sentence of
life imprisonment is awarded for that offence without hearing the accused on the
qguestion of sentence.

(2) In all other cases the accused must be given sufficient opportunity of hearing on
the question of sentence.

(3) The normal rule is that after pronouncing the verdict of guilty the hearing should
be made on the same day and sentence shall also be pronounced on the same
day.

(4) In cases where the Judge feels or if the accused demands more time for hearing
on the question of sentence (especially when the Judge propose to impose death
penalty) the proviso to S. 309(2) is not a bar for affording such time.

(5) For any reason the court is inclined to adjourn the case after pronouncing the
verdict of guilty in grave offences the convicted person shall be committed to jail
till the verdict on the sentence is pronounced. Further detention will depend upon
the process of law.

Note :- In this Case the Judges of the Supreme Court differ in their view. The
majority view is taken by R.P. Sethi and S. N. Phukhan JJ and the minority view of K.T.
Thomas J. The Judgments are printed in the order in which they are given in the certi-
fied copy - Ed.

NG HHR | ISR, TSI, TR
@
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Hotars &1 318k 3Tk g1a &1 WIS B
(3m. 9 . 3-4 vg 3w 17 fA. 2)
gy fawy Fmereh
agaawﬁa"ﬁmaﬁ@m@ﬁmf%maﬁﬁaﬁmﬂﬁmﬁaﬁwa%ﬁ

Goreiet A 8 A | Ra=ien 3R oIy TR0 &1 &1 Al 8 | I8 o W) g2t 1 aRory
gl

STc §371 M1 26 4. 9 WU $I JdEH UF b T H dfdd 21| U 3R
IrgTeid H 1. 6 4. 17 AUF. &1 3fde- UF dfdd o1 o1 Uh =ararerd H 371, 6 4. 5 &,
U.d. &I fIded uF oifdd o1 | dIF1 & <A1 7Y, @ 81 & | 39 999 Iad A1dgH U3 bl
GAars @ fad a1l vd ufdard) @l ik 9§ P IuRYT L gan sHfeIy ara1 WSl &)
fear | dergHay gl |aId 8 o a1l W Ed gfe &1 Aafdd qHs 9l 8 & A )
gl SId1 & S 2. doldl 8 VT fagR aufdd &Y ol | oif doligdad I8! ddb Wifdd 78
‘@?ﬂ%ii‘@§7ﬁaﬁfﬁiéqummaﬁéﬂ"§l@m%|€??ﬁﬁwiﬂ%mm
dred # off1 YEdl & | g dISTdrs! &1 Ush 3R IQTEN |

SURI IaTeRvl H 4 [l U IRV WHY YRV H drel |7 U 3fded YF &Td]
g BIed WR o & fofu faan | ufdardimer @& 4 8—10 W9 9 | f51e9H 4 s gfaara) &)
Jg dl &1d1 WIS &1 & gd g8 o | 3. 22 1. 4 U4 &1 e ud A dfdd 01| dfd
Tl &141 Yell @l srquiRefd # @RSl gan o1 o1 a1 3fide+ uf 31 22 4. 4 @yd. A wd
ST T |

<1 Ul FRIATE) &Y 8q URd Mded UF H 3@ 9 WIgd B8 <@ © (B Jdb >
gxarfad 9g ufafAferl &1 f ergd &1 @ | ufdard) o7 @1 ) 3Ed @RI | VAT Fi BRI
T8 g | ardl-wieft & Sifiga qp A€l uid 8 ddifdh I8 37U+ = UbvI & Al e
g1 e M 9 fAaes @xd 8 P fAuer @1 g @71 <@ Bigd iR o of 9 R @l
gfrardhTel &) A uF WG < | i1 AIed S gY € dbldl Aied fafd yraenE €l fawn
Ui e 2|

g U Rfd & 1 &8 URO yaH @R b 89 Ids Wiel Ud |8 BB Ue | offd oid
d% &Y HB dl & Tl 2 I DI R B | 9 b gk W Il & -4 § SIYRII
S 21 Y 9Td S$d S8 MR B U 37TE | 7 AT 81 11| A1 € o1 | fdER Hrewrd’
R T HR FHd 2| YO 27 BT YA 8 dl & Gl S 99 H 8 | uferr o A
IFFBHG R Ug 91 a8 o @ 8 fb G A€ 8 Ay | kg =Aradie R gH Ul
ohTel B f U gdlel YHROT Bl Coofl HRAT ATEd & 9 A el A 8, §¢ A<l ol
£ TS 3R BH HCHI o b AT H BRI b1 T8 e b1 Il &1 8 Sirl & | Ul
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ufcfebar 191 qga wW@ifde & adifs =argrdier ) gar ol @g1 gan onfear a8 i a1 Ua
3 afdd & a1 2| Sff 8 U8 Uel & | I8 S Upid 8 | Afbd q9 A gragm=i &
b H 9 o RAefa grft| Iy greu=i &1 e\ | 3@d g7 S dRAl S9@) s
G¥Hid 81N | oRq Sid ARt § o ) g9 ford? o) 98 fafe w=a ard g =nfey = &b
Higeh faaRi &1 srffegfd |

Hearing (fReifR7) oreq cng 9. § wiaa: Ul g8 WR A dadr B oifdA fady sy
H 15,8 9 UG 14 3 IS A9 wU H Y1 A §37 2 | HIC wU A Hearing &1 AHT
3ref 8 gars o ffY g favy aref # wiew o) fafdy s sifas aa f afaford 8id 21
Y Hearing 3. 9 1. 7 =¥, # iR ) AR @ g 1 8 O ©® Ua o@ saifa 4
SOfY 1998 (5) U8 36 WX 2 | Hearing ¥ WR &l AFIq¥® geid A1 R R ddiy S
W T d 8 9IrINE fAwe gade fCgad U.es 3R, 1955 §. &l 425 Ud Sioffig
fawg #Aife= AR T.31E.317. 1964 F.®1. 933 I Il gIdl HI Ug+ b1 GHY = A
Al Af s e des &1 H aTF B DI HUI 8141 QUG © | Ara BT MMUR I8
S, GRS eRTad dacl S, faeelyor - &1 &\al | gig 8rf Adad gaar 98 |
HHIT: &) AR UHIVN &) TS GfFdT &) T[uradt 9g @ R Ry & |

S geRvl Wed & ford MeiRa 98 8 vd fafdy sded usi v gAdars, sau
(Hearing) 2 & dd9 afe SHI & UefbR Ud Ia Iffegdd IURYT T8l & o MY gral
GRS &R & g9 39 dfdd IMdEH 95 &l RISV, a1 T[01 Q1Y W I GRS d¥dh
S A Rfa 81 FRipd &Y dfd arar feA W A oR @RS =81 81 I8 91d gah
A S o | 3 A e[ @A b afe gae o Rafd 3 (@41 81 uefaRi €1 srquienfa #)
arar @RS &R Qa1 8 99 UaRul @l g BIsdl W o 8q Adad g3 3 wR fahed of
fauelt 1 @1 Uz DI raRIHA L 8 | B /I Y BIgd W o & U I I
fager &1 <7 A ravEEdr & fF yawor g fguelia S & gorm | Fu wwEs fA. wea
T.3T8.3MR. 1945 ANTYR 185 & §id Pl Aq¥Y UG of | {© &R I8l UPHIRG = @
g |

Notice of an application for restoration of suit dismissed under order 9, Rule 3, may

not be claimable by defendant as of right as no notice is prescribed by O. 9 R. 4, but

when the court restores a suit to (its) file and fixes a date for hearing of the case, it

does not stand to reason that the defendants should not be given notice of the hear-

ing of the Suit; that if an application for restoration is made and allowed the Court

should fix the case for hearing to the otherside; that the court was therefore wrong in
proceedmg ex-parte against the defendant.

qzﬁaﬁ?@asﬁﬁwwﬁamaﬁmwﬁﬁaﬁwaﬂﬁ%@mamwgl

gved fAeg WY 1959 vH. 9.y . Jie 191 &1 Sid a@q A7g § SuA
U.3E. 3R, 1954 Heg WIRT 147 & §<id &1 Ae¥ 2| I9d id § H& T ¢
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Application was for amendment of written statement. Plaintiff was absent on the date

fixed for reply. It was held that Court should (may) permit the amendment but ought
not to dismiss the suit for default.

U 3R gRIA &1 delid [aR] &1 31t uRuda 999 § & 31 9 | T arg
favsg SdleTT 1952 TH.UA.51. i 221 § &gl 2 &

R. 2 of O. 17 of the C.P.C. does not apply to occasion of interlocutory order. Case

closed for orders on application for temporary injunction-Court cannot dismiss suit under
rule 2.

3R gAR Ul aRa W ufafh e &xd g Hiavrer fAvweg 9feen Gerars v,
3IT5.311%. 1939 FTTYY 213=1939 UA.UeA.&. 351 H garu & &

Courts should not lightly dispose of litigation without going into the merits. But courts
are bound in certain circumstances to dismiss cases for default. One case is that
indicated in order 9, Rule 8. It is true when a case reaches the stage after the issue
stage has in part been passed the court is not compelled to exercise its powers
under order 9, Rule 8 but is given power to make another order under O. 17 R.
2, and in any doubtful case the court should so act.

g0l 91 B 39 <1 gRTAl B Aegd W N g1 o bl B |

FIYIET fA%g BH AW PeEgerd v{aid (1991) 1 UH.41.8&Y.U4. 107

The trial Court cannot be said to be unjustified in disposing of the application even
without notice to the respondent.

qAIEVelel fAng Doreras 1988(2) UA.Hl. S&Y.U4. I 76 H ©8l & UHY fd
forfed d@ URqa &1 2 A 7d 741 UEBRI & Uil H WSl =€l fdhar St dedr |

SRR B f6 S8 W USRY died g 61 & dd ardl g & Wikl F&l fBar S dam
fop gerh /gt SuRerd 981 8 | A1 Al AR 1S giedlvr | srgfd 8|
Ife etae a1 81 ) Srem a9 {39 wer @ @R w9 9 qrar g jenfud fear S
Sfad 8nem |

g eq 3. 9 3 Ud 3m 9 A 4 B S o | A YU TH UBR B —

3. 9 fA. 3 : oiwl 21 A | P W} UHBR IUWHE &l Bl & a8l aAIE B WIS
fibn ST ¢ T8 9T @ gHars $ g gER B W Sl A d BIg H YedR Ui
81 21d1 & g8 WuIad U8 ey ¢ 9 b ag @ikl #R fQdr @i |

. 9 . 4 : I T g€ T FHW Y WA qAIE B BIgel IR Tdm@ferd HI
[qH : gl 9 fram 2 a1 g 3 @ aEH WIS &R R S § 981 9r€l 79 91|
(R fafd & a9l Y& gU) off WS AT 98 I WIRSN B IR XA S IA
faU 3Maes B @B SR IS g8 =Tl B FHIYH B <ol § b (@arRefd, fHm 2
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4 fAfde sawaar @ fog) @1 Igat U suEWifd & foy gaid 2qe on a1 =marery
GIRS Bl U B b U R SN AR dl& § 1 dRiard & forg fom fAga
AT |
19 1 8 FUH & d g 3 g & ) iR IWa ifdga IuRerd 4 &
1 ufdard) rrdr/ud IS Afagadl SURYd 81 dUT YHRvl GAdrs g 3fid 01 &Y 4R
® feiv gl (A & vexo 4 Bt o=a srfarsl a1 s 93 & =R 2q) @
«mwamm@ﬁamqmﬁawqﬁaﬁﬁaﬁwqﬁmmﬁnémm
fhar 81 1l 9 A\ d& &1 gl WeR f ST 819 |

T UBR M. 9. 3—4, tg 3. 9 4. 8 B angw =1 A= 2|

g3f el & 1Y 3. 17 1. 2 Ud 3 @1 W FHSA B | WA H I e H Uh
I A gR1 GHSAT Sl Sferd 81 |

3regel B fAeg Yodlelier Jurd U.3E.3Y. 1930 YR 152 H el 2 &

Rules 2 and 3 are mutually exclusive. R. 3 contemplates the presence of parties and
only deals with a case where such party being present has failed to produce his evidence
or to take any other steps laid down in the rule. R. 2 applies in the case of the absence of
a party or parties whether or not time has been granted them to do any of the acts laid
down in R. 3. Where on the date fixed for final disposal of a suit the Court after taking
plaintiffs evidence passes a decree ex-parte, an application by the defendant to set aside
ex-parte decree is competent.

geR ufthal Gfedr 1977 &1 UH1H gR1 @ g ¥ oi¥d T, 1@ 4 37 17 41
204 3H 7 AR & U8 GO BU W Al & | TGP d YBID P IMHR hdd b
YHIRIT &R Vel & | 98 39 UBR B ;

ORDER XVII, RR. 2 AND 3 COMPARED
1. The points of difference between O.XVII, Rr. 2 and 3 may be analysed as follows:-

Rule 2 Rule 3
(a) Applies Generally to all cases (a) Applies only where adjournment is
whether hearing is adjourned. granted

(i) atthe instance of a party : and
(i) for a particular porpose.

(b) Is confined to cases where (b) Not confined to non-appearance (as the
the parties or any of them language stands at present), and applies
fail to appear. where there is failure to do the act for

which time was granted. .

(c) Court can- (c) Court may proceed to decide the suit

(i) Proceed to dispose of the forthwith.

suit in one of the modes
directed by Order IX, or
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(ii) make such other order as it

thinks fit.
(d) Object is to state the consequences(d) Emphasis is on the Court’s power to
of non-appearances. Emphasis is on proceed, so that non-performance, of
discretion of Court. the act in question need not interrupt

the progress of the suit.

2. Cases when the two rules overlap are those where an adjournment is granted
(Rule 2) at the instance of a party- (Rule 3), and there is non appearance as well as non

performance of the act for which adjournment was sought, so that both the rules are sat-
isfied. j

It is these situations which have presented difficulties and raised questions, leading
to three different approaches, in cases of nonappearance of the parties or either of them.
The three different apporoaches are (i) only rule 2 should be applied; (ii) rule 3 can be
applied; (iii) if there are materials on record, rule 3 may apply, otherwise rule 2 applies.

The proposed rule clarifies the position.

TP gid O @A | 1. 17 . 2 9 4. 3 & @ d 9. 4. 99MYE 9.9, § 349
JhR 8 —
3 17 9. 3 & =g Sreqr & —

"Provided that in a case where there is default under this rule as well as default of
appearance under Rule 2, the Court will proceed under Rule 2 (M.P. Gaz. 27.8.1976).

YRT 141 G.9.9. &1 =R -

SUR J8 gar T 2 fb o 9 M. 4 T4 3. 9 M1 8 @1 AR @l a6 2| §B 3R
IR 9RT 141 &1 @1 ST Sfd 8191 | 92Hd: URT 141 AYH. & WG B < o |

gRT 141 UVl wRfafea : 99 ufbar &1 o 96l ® 9wy § g9 @fea #
Iuefe &, e afeRar g fed ff <rrem § ) 9 srjarfzal | a8l a6
TRV AT SIIQT T8l db 98 AR @) o | |

WEFHIU - 39 YR § ‘PRARE) e B IJAiia AR 9 B qefH Frdaw &, b=
g 3did AU @ T 226 © AT HRUAE e € |

I YTy b A FB I aEd A © |

groft e srcf fAwg FATgEE U.aTE.3R. 1981 FHordpal g8 81 ¥ 9l & &
- IR Ue U sridE Fred X fguela sriard &g 91 smded um fRan on gg ot
ﬁqﬁaﬁzkmﬁwgsﬂ%‘laﬁwwﬁgq:mwﬁ%@w.gzﬁmmm?’rﬁl

HRER ISR AR & fdid STRIMBR FH01 U7, HIde, oed 3ih TSRS
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3. 22 AYH, 3. 1 . 10 WUH gRT 11 AUH. & fofg A 3 yraard o] 84 Wide &
Gy H ISR, 1943 Uel, Gl {& (1910) 14 &. fadet Fica 924 @+ fa. HHe
UR IR o1 &1 = g JH1 S =iy f o 9 4. 9 & urae+ gar uide arded
U3 URA A Bq AARIY TE 8 | i o 9 1. 9 H e H B IER a1dl & Wik
B QU SM IR a1l I a8 P @ MYR W A1 d1& 81 oAl FHM A A Gae 3
el 81l | gHe1 ¥g od A€ &b Uide & fay anm 9 1. 3—4 & A, 9 & Urgu™ oAr] L
EId € | YR §CId fqaeraral AT« fawg Axifordl HIv U.3775.371%. 1985 PHoradl
275 <4 | g¥1 W H US 3R gld Favf fAwg w1dy, U.eE.eIR. 1971 gear il adrdl
2 f gR1 141 & YA Wi9e & §ay H o7 9 . 13 & oneli| N ArL B & | STfeR
UHTY U3 & HEY H gRT 141 FUE. & AU A 8 € | oW ¥l WIg fAwg arreas)
U.3I15.3IR. 1964 Ge1 272. '

va.®. grel 1. YT 3 vA.fl. v.amg.enR. 1953 §. @ 221 H A0 I8 W HEl ©
f& 3 urged AR fawy (Substantive Rights) @ a8l H 9 &1dx Ufshar Adel (Matters
of Procedure) fdsd X &F] 8Id 2| I8 91d d41€ H grd} fdwg v, dieRl U315 3R,
1957 Y. 31 540 ¥ ST T3 | URT 141 & YrgeT feoe 226 YRG Afau fdvg §
o] el 8Id & |

3. 9 . 3—4 vd 31 9 4. 8 Td 9 &1 WY YHTT |

an. 9 M. 4 & FrRdard afe ardl/meff € FRar & @ FAQT B B A b A
TEd ardl 71 &1, Wl 98 BIarEl Udd B Gl | ol 371, 9 . 8 @ i ~rdrery
3 r-ufardt @ SuRufa & g 3 qrar @Rl /fem)/anife @ik /fe® o o @
1 are) g1 STaT FE1 S urgd o b 3 9 1. 9 A wel B | 79 9 I8 Hl dEdl 8 &
q1d B T WIS R A B BRIATE! 8 Al ¢ |

FE RIS <W | U.3IE.3%. 1983 7IgIcl 67 g9a FAR fA. FrT=Ier), U375,
3R, 1986 YT 300 ¥ 4Tl & & gl IHy, vl rquikerd 2 3. 9 1. 4 & yraem o]
g (Frd 3 8 5 gaHvu |ed &g A8 @) |

U.37TS. 3. 1988 3T 44 Ud T. TSR, 1992 RIGIvATT 57 & Gidl BT €Y
yrg g 8 & 31 9 M. 4 & ofiid UaRY @l Y BIsd W o7 gq duet B gaar 9

BT HOT ST IMALIH 8] & Afchd YHRYT B G: BIgel UR o+ UL a1 U3 WAl STl
SIECIDES :

afe fad arfafaam on. 9 A ud. & WAy a1 #RA &1 IffeR T8 <7 § @1 I
~rarerdl /feaerel @ Afffer fAd B | T8 wgleqr 2. g glRgee 1999(2) va. 9.
f2.7). 145 (g.31.) § I 91d Pel 78 ¢ fb Consumer Commission has no jurisdiction

28




to set aside reasoned ex-party order. No such jurisdiction has been provided under
consumer protection Act. 1986.

T.3M3.3R. 1964 TH.HN. 171, T.3ME.3MR. 1970 Ue=n 209, U.3ME.3MR. 1974 ge
176, T.3M3.3R. 1991 3NR 283 # Fa1 & & w1 18 Y i ARTH ) Frfard 3
AT 1.9 . 8 AU P FRIAE T8 B Ghd) | U.E.MR. 1968 USTd 152

goididt | v.3mE.amR. 1988 WRIE 30 # @El € b goawE difees # an 9 B4 8 @y,
! HRIATEl 8 Fh # |

Y BrAdIfRdl § 4R 141 AU S Ugu o] A€ € 2 | o/ 5 Shag 2,
PETTSS] U.3MTE.3R. 1962 {.%1. 1886 # Il B | qreiyge fd. UTHY T.3MTE. 30X,

AITYY 305 (WsUle) 4 @&l & fb "The procedure in regard to suits is not applicable to
execution proceedings. So the provisions of O.9; 0.2 R. 2; O. 17, R. 2-3 etc. do not
apply to applications for execution. There is thus no provision in the code of civil proce-
dure setting out the conditions under which an execution application may be dismissed.
It is however, clear that decree entitles the judgment crediter (Decree holder) to ex-
ecute it through the agency of the court which either passed it or the court to which it is
transmitted for execution. It thus becames the duty of the appropriate Court to execute
the decree when application for that purpose is made. An order dismissing the applica-
tion, when there is no default on the part of the decree holder, cannot, therefore be
upheld, more so when S. 48 of the Code is likely to operate as a bar to making any

further application for execution. (879 I8 IRT 48 W4, & UrguT= ulRdHr sfafaas &)
RT 28 (1 Si-a¥) 1964) g1 ARIAG U 7) | s1id 9 dd AT HTet &M Yad+ qdad
U3 R R U 8 9 |

o 3. qrqRmE, U.eTE.SR. 1953 ARTYRY 153 nuRd fagid ufaurfed &var 2 |
99d &el & fb —

S. 141, C.P.C. does not apply to the proceedings u/s 144 (Restitution). Even assum-
ing it does not then only procedural. part of the provisions of the code would be made
applicable to a proceedings u/s 144 and not a provisions like that in order 9, rule 8 which
enacts a rule of substantive law.

It is the duty of every court to ensure that it does not injury to a litigant and S. 144
C.P.C. lays down a procedure whereunder effect can be given to that general principle of
law. Since the duty is cast on the court it must do it suo motu and the petition of party must
be regarded as a reminder. There can be no numerical limitation to such petitions.

Where, therefore, an application for restitution is dismissed for default of the appli-
cant but in presence of the non-applicant a fresh application is not barred.

Udh 3 HE@YUl RIA 2 U.IMTE.3MR. 1990 I.&. 79 UY U.3MT.3MR. 1988 HeAdhl
358 foIaH HHI: gRT 151 Ud 141 YA &1 <+ dd gU 8l 2 & O. 9 read with
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S. 141 applies to application for restoration of the miscellaneous case for restoration of
the suit which was dismissed for default. It can be restored under S. 151 C.P.C.

HHTYA

H Uh HeEH AN TEHR B 9 Bl I & 9 dadn b qrar el ) Refa § o
& YRS g H v @ Bt N T8 dx Ay gd e d Al QT R W Bl
ST ST 37Tae u= ¥ foran 511 |l @ b 39 99y 99 & 4.50 B %8 € JaE 9 $s AR
JHR TS T8 HIs IURYT F& | FHvT Ifd e 7q el @ forg FgiRa g 21 S
STfraat a1 ueHR qelael, ToAd fAfd Jic &7 & HRY G bel TE1 37 UIg & 379 3
ST | A U W Sifaad @ g N qH B gle BIE H oy dod Ale BRd 8
a9 fl o erE 3 Ha B |

A 41d A fF Mg T gaRr WIRS S A1 317U Bl B A 9w 1 T8l 8, Fg
a® &1 gfed ff | eIl @) 3+l AfdE ween Bl 8 P U gdRel WIRS B A 9
9 s fig f w8 48 a1 2| Auda g9 @RS {61 gdRv g9 ®Bigd IR o 8q
3TAEA U AT g IS 99 91 AT 81 A1 JH0T Y BTsel R ol QN &1 | U1 e
H EARN] HAIGIN A Y Ud gHRN AURUGIdl Bl g9 30+ gl ol AUl Jed
@Id ISR PR I8 &l |

TP Y g 3. 9 A 9 ud 3. 9 1. 13 &y & e U3 & WRS &8+ &) Refd
§ 7ufer w1 89 39 R forar ® 98 WY g9 fAvy &1 R W@ 81 |

U qTd &[G | afe &H 11 WIRS dR § 9 I IS AAGA UF T dl g9d
JEAR WU 3R RN B [ahdl & fF I g B R J o | ER 9eReE 8
TAGRIAD T8l |

g ft euq e & enewr 9 . 3 ey, # grar wikst fan S eifvard (Shall)
T8l 2 g 98 @RS &A1 51wl 2 (May) |

U 317 g 311, 9 A, 9 Ud a1, 9 4. 13 .9, & 3ded Ual & WIS g+ &) Refa
§ 7yier did 991 B 39 fAvy R forar 8 98 N 39 A9y &1 e |4 8 | 98 o
B 3 ufer & ya1ld 8 & 8

I TS YA MY A TP HH 2| |
I P fAaran a9 = T8 2, a8 |eaEan 21 I



IgedT 137 watar g (. 9 fraw 9 wd on. 9 Frw 13 @
M U3l B, UEPRI B IJURARY & BRY, e 8 o @
AMYR R G: A vY) #ITQT HIeA

g fawy Arareh

UTFhYA :

BB IR W HY BRI A S WeIdRI & JquRA # 1rar amdgsd A1 aquRefy
Hamof 9vdan o 13 aNA & aaed U9 e o) Ry o & | srefd orely
IR fAR1R1 fhy fa91 €1 9 faRe rorar Wit &) Ord & | 091 %a R =11y Ud &e F8)
HRAT AR 399 fAva # v o ¥ et H gl @ ve1 @ S anaw # 3w ufy
RE HY A B 18 8| gdrg @ Ay v @i &1 @R wn ur 99 o @1 1
. Y&1 B |

gadl FEl udIercHd 3 IRRYAMIAT B Bledr 89 i FRd A U A qd
gehRul 1 fAfdy gavvl T8 MRl R ugeRl B Ul § @WiRsl @) 24 & | afe t
&R & dl 39 fdvgd IueR] & SEeEN ft 891 @Ry vd A grauEt @ N Seerd
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137.

Ud uefta ailRa f{st &1y
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gAars & fory |
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GG | '

®13 I AEed fad forv g9
WUe H ITH By aRAHAT Hr
Iuafad A8l 2 |

. To restore a suit or appeal or

application for review or
revision dismissed for default
of appearance or for want of
prosecution or for failure to pay
costs of service of process or
to furnish security for costs.

To set aside a decree passed
exparte or to re-hear an ap-
peal decreed or heard exparte.

Explanation-For the purpose of
this article, substituted service
under Rule 20 of Order V of the
Code of Civil Procedure, 1908
(5 of 1908) shall not be deemed
to be due service.

Any other application for
which no period of limitation
is provided elsewhere in this
division.

ag feq

&

Thirty days

Thirty days

Three years

! @ a1 Fel fb aad
I Y1 & IRIb wU F Al
A8 g Al g8 Wa fId &
ST 3M1dSh Bl gafl |

g JAdgd HYH bl IATBR
yIeyd eIl 2 |

The date of dismissal.

The date of the decree or
where the summons or notice
was not duly served. when the
applicant had knowledge of the
decree.

When the right to apply ac-
crues.

g1 141 9.9.9.

141. ool sriafEd- 39 ufhal &1 o ael & vy 4 g9 dfedar 4 Sudfdqg 2
ffde sifeRar ardl fbdl AN e 4 6 @t sriaRal § 98 96 sgEr e
SITQAT S8l e g8 oAl &1 Sl U |
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WEBRU- 39 4R H FBIAGIE) e B Acid M. 9 AUH. & A Hrdard g, fg
gd aid ARuM & g 226 & fF iR T8 2|
141. MISCELLANEOUS PROCEEDINGS-

The Procedure Provided in this Code in regard to suit shall be foliowed as faras it -
can be made applicable, in all proceedings in any Court of civil jurisdiction.

EXPLANATION- In this section, the expression ‘proceedings’ includes proceed-

ings under O. IX, but does not include any proceeding under article 226 of the Consti-
tution.

gy &1 AN g4
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Teprare . RiTs FuREe T.aE.AR. 1976 A.9. TS 136 &R 3exwes & Qa1 8
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3 I GO B G BrEel 0 O ¥ ARG T A1 o 03-9-1959 B T |
a8 IUFWIfd & |1 H RS g3l | 37 Y: 39 1S U3 Pl Bleal W oA & 3MMdeA
g3 30.11.1959 &1 WA fdba |

Hyier srfafaH (1908) & Fgeoa 160, 163, 168 Td 172 (=) (71 =T 122)
Ud 3e8S 164.169 (YX1H) (Fa1 qede 123) & N &4 & Gae § RUd & | 741 sz
137 (QX71 181) & fawa d A g9 geid § YA 2 |

Iad fAvia & TR 6-7-8 @ 9 HI A T ST W@ & 98 H UBR B |

Now, if as we think, the dismissal in default of an application for the restoration of
a suit under O. 9 R. 9 CPC can be set aside by resort to Section 151 C.P.C. then there
is no question of any limitation for an application made to invoke the inherent powers of
the Court. Section 151 does not deal with any application; nor does it lay down proce-
dure for any application. It is a provision recognising the inherent power of the Court to
act ex debito justitiae. An application invoking this power is not one which a party is
required to make under any provisions of the Code for setting in motion any machinery
of the Court. Therefore it is not governed by Art. 181 or any other Article of Limitation
Act. As has been held by the Supreme Court in Shah Mulchand and Co. Vs. Jawahar
Mills Ltd. AIR 1953 SC 98. Article 181 governs only the applications under the Code
of Civil Procedure and has to be read as if the words ‘under the Code’ were added in
the first column of the Article. It follows therefore that the application contemplated by
Art. 181 is one which party has to make for the machinery of the Court to be set in
motion under the provisions of the Code and the application has to be made within
three years from the date when the right to apply accrues.

Learned counsel for the opponent said that an application invoking the inherent
powers under section 151 would be subject to the limitation prescribed by Article 163
of the Limitation Act. We do not agree. As an application made to invoke the inherent
powers of the Court under Section 151 is not an application under the Code which a
party is required to make, Article 163 has no applicability That apart, reading Articles
163 and 164 together it is clear that Article 163 prescribes limitation for an application
to set aside the dismissal for default of a suit and not for an application to set aside the
dismissal for default of an application for restoration of a suit under O.9 R. 9 CPC. The
view that an application invoking inherent powers of the Court under Section 151 CPC
is not goverened by Art. 181 or any other Article of the Limitation Act is fortified by the
decision in Goverdhan Vs. Hemrajsingh, ILR 1944 Nag 408 Anand Prasad Mitra Vs.
Sushil Kumar, AIR 1942 Cal 390 and Shyam Sunder Vs. Nilkantha Das, AIR 1956
Orissa 165. Though there is no limitation for invoking the inherent powers of the court
under Section 151, the party invoking that jurisdiction must be diligent and not guilty of
latches.

For all these reasons, our answer to the question referred to by the learned Single
Judge is that the dismissal for default of an application for restoration of a suit under
0. 9 R. 9 CPC can be set aside in exercise of the inherent powers of the Court under
Section 151 CPC and that the exercise of inherent powers is not fettered by any rule of
limitation.
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4 8 g fbd A 9 aRget A |

Limitation- An application under’s 151 invoking inherent powers of the court is
neither an application within the Limitation Act nor one under the Code so as to attract
Art. 137 of Limitation Act, though Art 137 will have to be read in a comprehensive
manner to include all applications without the limitation of application under the Code
(Beeravu v. Kathiymma, A 1973 K 227 (R.K. Kajaria v. C Engineering &c, A 1972 C
381 rel on). Dataram Jaganath Firm HU F v. M S Jagi, A 1990 Orissa (60, 164) A
revision petition is not original proceedings. It is a proceeding of a civil nature and a
petition to implead the legal representatives can be filed under S 151 applying the
residuary article of the Limitation Act. [Islamia College of Science and Commerce v.
Gh. Hassan Balkhi, A 1989) J & K 35, 36]. There is no limitation for invoking the
inherent powers under’s 151 but a party invoking that jurisdiction must be diligent and
not guilty of laches (Somar v. Kap|l A 1974 P 289 (Pooranchand v. Kamalchand, A
1962 MP 64; Biswanath v. Amar, A 1962 C 110 and Minnielal v. Majadeo, A 1949 P
112 rel on). An application for restoration of an appeal dismissed for default for non
compliance of the provisions of High Court rules is maintainable under s 151 and Art
122 and no art 137 Limitation Act applies to such application (Bimala v. Patitapaban,
A 1973 Or 169 FB). An application under s 151 can be filed for restitution of an appli-
cation to restore a suit dismissed for default (B S Lamba v. M A Kanth, A 1990 J & K
79, 80).

An application for substitution of heirs of the deceased in revision is in effect an
application under S. 151 CPC and as such limitation therefor would be governed under
Art. 137 of the Limitation Act (S.K. Mcsood v. Wahid Ahmad Ansari, 1998 AIHC 602,
604 (All). Order under S. 151 is not appealable. Revision is maintainable (Zakinaben
v. Babubhai, AIR 1999 Guj 118, 119). Article 137 of the Limitation Act is not applica-
ble to an application by the creditor requesting the court to appoint Auditor to arrive at
amount payable by the debtor (Jane Andrew Austin v. Branch Manager, State Bank,
AIR 1999 Ker 136, 138). The words “at any time” occuring in this section are meaning-
ful and make clear that there is no period of limitation prescribed for filing such an
application (Surya v. Baldeva, 1999 AIHC 71, 73 (P&H).

U.3ME. 3R, 1988 Hardeen 358 (9w die) (afeenm qe-mey fa. fa=r2) &1 g<id
) oy AT 2| 39 f v.enE R, 1976 weAnR Y 136 (Y4 Uie) (A wwre 2. g
PYeee) &1 Ud IR Sooiad qRUrEe f3. PiFerae &1 el A R g |

yord: WafiE fa. Ae9erd & i @ aXUl 15—16 Bl o O <Al b1 &l IRd
fopa o1 3@ & | S |HS O 9adl 8 | 9ad ol §9 UK B —

15. In our opinion, there is nothing in the wording of Order 43, Rule 1 (c), Civil P.C. to
restrict it to rejection on merits. The words “rejecting an application” are compre-
hensive enough to include dismissal for default on rejection in any other situation
whatever.
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16.

In Pooranchand v. Komalchand, AIR 1962 Madh Pra 64 the Division Bench
observed thus:

“It seems to us unnecessary to examine some decisions in which it has been held
that an appeal lies under O. 43, R. 1 (c) from an order rejecting for default an
application under Rule 9... These decisions and others... overlook the position
that when an appeal is preferred against an order rejecting for default an applica-
tion under Rule 9 for the restoration of a suit, the appeal is not against the order to
set aside the dismissal of a suit within the meaning of O. 43, R. 1 (c), that Section
141 deals with procedure alone and not with any substantive rights, and that the
remedy under O. 9, R. 9, Civil P.C. is not a matter of procedure but is a substan-
tive right.”

with greatest respect, it must be said that the Division Bench was not right when
it said: “appeal is not against an order to set aside the dismissal of a suit”. Indeed,
clause (c) of Rule 1, Order 43, does not make appealable an order to set aside
dismissal of a suit. In terms it applies to an order under Order 9, Rule 9 rejecting
an application, and the phrase “for an order to set aside the dismissal of a suit”
qualifies such “application”. To put it differently, when an application is made for
an order to set aside the dismissal of a suit and such an application is rejected by
an order under O. 9 R.9 CPC in terms it falls under clause (c). Now when a suit is
dismissal for default and an application is made for an order to set aside the
dismissal, it is'an application under Order 9, Rule 9, and an order passed on it is
also under Order 9, Rule 9. However, there is one argument which we found at-
tractive at first. That argument is this. Rule 9 of Order 9 provides :-

“If he satisfies the Court that there was sufficient cause for his non-appearance....
the Court shall make an order setting aside the dismissal”.

It is necessarily implicit in this language that if he is unable to satisfy the Court
that there was sufficient cause for his non-appearance, the Court shall reject his
application. In other words, either there is satisfaction that there was sufficient
cause, or there is satisfaction that there was no sufficient cause, and in either
case, satisfaction will be on merits. However, on further reflection, we would not
accept this argument inasmuch as the decision of the application will depend
upon the satisfaction or want of satisfaction. Now, want of satisfaction can be
either when the fact alleged in ‘disproved’ and also when it is ‘not proved'. to
employ the language of Section 3 of the Evidence Act. Therefore, when an appli-
cation is dismissed for default, it is also a case where there is want of satisfaction
of the existence of the alleged sufficient cause.

TFIare 3. g sqREe & gid gR1 RUER fAwg diede & [vig gafd

AETHes B faul 8 W=y 4 Sl gl AU |1 1908 (R ifdfgs) w ik 38
€ | Siafd ¢ F.U.4. (1976) H AVT g dUT URT 141 HT WREHOT 01.02.1977 | &Y
8371 & @ 3MR ARy WY § &7 d §U U.3TE. 3R, 1988 FHoidbedl 358 (Wvrer d) #feer

TER f3. XA 4 faaR fbar w2 @ S Py & oo 9 9 f S 8| wafen da

Eﬁwuﬁﬁwﬁqamwmﬁﬁmw%m%m?m%qﬁaﬁ(vaﬂi IR.
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1988 Ferdeal 358) H UH: WRAM AMGR g ufshar dee) afieoR ) ==l &) TE 2|
TAER & TRV & °R07 10, 11 U 12 & FB 379 Q.IATE.IR. YHTID & AHR A I
& TEI U¥d R e & | I S 81 % . 9 Y. 9 arerar 3 9 . 13 &y A, & aaeH
U3 Ui & 3urd § WIRS 81 W I7 Y7 Bl W o 8 e g5 GRerd &
b 9 HATET BId ATEOT 137 & Acid & ar 87 A b arfee 122 & aiaiid | Sad
gerd Mf¥ad € sieaa drg 8 i 1976 @ A & AeNyF yzard & & | IR0
fA. SU=1Y T353R, 1994 FeAdwa 231 $1 geid W T8 410 bedl 8 | S&i gl
H Wl el w1 8 P o 9 M. 9 &1 amaed uF AR 81 9 W) Wt 99 Sided uF Bl g
WIge WX o &G MASH UF R 151 AYH. S favid R S w@dan 2 | gR1 141 A9
. Pl WREHROT 01.02.1977 | AR 837 B |

Udh 3 gEETd H¥el 979 fd. PR g9 U.GME.SR. 1980 #.4. Y 12 ) @A
a7y & fad {69 geR & gavol § e’ 137 Agfer ffFuH ar 8 &) 9rd 9arg
&1 99 gRid Bl O R 59 UBR B |

C.P.C.S.141,0.9 R. 13 and O. 22 - Application for restoration, of suit dismissed
indefault. Death of applicant - substitution of L.Rs. O. 22 C.P.C. not applicable and
Limitation U/A 137 applicable and not U/A 120 of the Limitation Act.

T 7B fa. fa=12 U.375.371%. 1988 Herdeal U5 358 [N UIe & gid & &6
39 39 UBR & —

Civil P.C. (5 of 1908), 0.9, Rr. 4,9 13, S. 141 - Ex parte decree of dismissal of suit.
Application for setting aside of miscellanceous case arising out of application i.e. un-
der Rr. 4, 9 or 13 of O. 9 dismissed for default. Application for restoration of such
miscellaneous case is maintainable under O.9 read with S. 141 of Civil P.C. Limitation
for such application for restoration would be governed by Art. 137. However High Court*
observed that amendment should be made so that such application would be gov-
erned by Art. 122 of Limitation Act. [Limitation Act (36 of 1963), Arts. 122, 137].

Where a miscellaneous case of setting aside ex parte decree or order of dis-
missal of suit, arising out of an application under Rr. 4, 9 or 13 of O. 9 was dismissed
for default, the application for restoration of such miscellaneous case would be main-
tainable under O.9 read with S. 141. Whatever may be the nature of the proceedings
initiated under O.9 of such proceedings are to be treated as miscellaneous proceed-
ings within the meaning of S. 141 as amended in 1976. The ‘proceedings’ referred to in
S. 141 are not confined to only original proceedings. The ‘proceedings’ under S. 141
are of wider amplitude. Also the conflict as to whether or not a proceeding under O. 9
will be miscellaneous proceedings as contemplated to S. 141 has now been set at rest
by the Amendment Act of 1976. An explanation has been added to S. 141 by the Amend-
ment Act of 1976 and within the expression “proceedings”, the proceedings under O.9
have been specifically included. For such inclusive definition, it is immaterial whether
the proceedings initiated on the basis of an application under O. 9 partakes the charac-
ter of a substantive right or procedural matter.
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As regards the limitation for filing the aforesaid application for restoration there is
no specific provision in the Limitation Act 1963 and therefore such application for res-
toration would be governed by Art. 137 of the Act and be filed within a period of three
years as prescribed therein. Although the period of limitation for making an application
for restoration of a suit dismissed for default under O.9 is thirty days from the date of
the order of dismissal the application for restoration of miscellaneous case arising out
of such application under O. 9, when such Misc. Case is dismissed for default, is not
governed by the provisions of Art. 122 of the Limitation Act in view of the fact that
expressly in terms of the said Art. 122, the miscellaneous case arising out of an appli-
cation under O. 9 is not attracted.

However, the High Court observed that when the period of limitation for making
an application under O. 9 for setting aside an ex parte decree is only thirty days from
the date of the impugned order, it is highly inequitable to allow a party to avail long
period of three years under Art. 137 of the Limitation Act to make an application under
0. 9 for setting aside the order of dismissal of an application made under O. 9 for
setting aside ex parte decree. A party in whose favour an ex parte decree has been
made cannot but suffer serious prejudice if the fate of the ex parte decree is allowed to
hang indefinitely for three years by allowing the other party to make an application for
setting aside the order dismissing the application for setting aside ex parte decree at
any time within three years. Therefore Art. 122 of the Limitation Act requires suitable
amendment so as to bring the application for setting aside the order of dismissal of the
application made under O. 9 for setting aside ex parte decree within the scope and
ambit of Art. 122.

[qHYA :
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LEAVE VACANCY APPOINTMENTS

P.K. TIWARI Advocate
(Rtd. Accounts Officer)
M.P.H.C., JBP.

Administration is often confronted with the question of making Leave Vacancy Ap-
pointments. Often exigencies of PUBLIC INTEREST demand appointing some one by
direct recruitment or by promotion so that work of Govt. may not suffer. But the constraints
of rules that no two or more persons can draw salary in respect of the same post for
pension create hurdle. It baffles the authorities and poses insurmountable problem.

Generally in such situations double charge is resorted to under FR 49, so that some
competent officer may look after the work of two or more posts in addition to that of his
own post. Such expedients are short term arrangements.

Real difficulty arises when the incumbent is on long leave like study leave or leave
preposory to retirement (leave which touches the date of retirement) or on long exira
ordinary leave. In such a situation work cannot be allowed to suffer. Public interest is
paramount. Question arises what is the solution to such a situation.

Every Govt. servant is generally accommodated in a cadre. Cadre represents strength -
of a service. Now what are the constituents of a cadre. By and large, a cadre is composed
of substantive posts and officiating posts+leave reserve. The total of the three constitu-
ents should not exceed the sanctioned strenth of the cadre.

In the case of All India Services, the amplitude of cadre constituents is largest. Be-
sides substantive officiating and leave reserve posts, it consists of Training posts and
deputation reserve also. -

A cadre may comprise direct recruits and promotees in a suitable prescribed quota
and appointments in leave vacancies can be made provided the leave reserve is not ex-
ceed as also that total sanctioned strength of the cadre is not exceeded. If these condi-
tions are fulfilled authority competent to make appointments by direct recruitment and/or
promotion and subject to availability of sanction to posts of the cadre or continuation thereof
and within the limits of sanction and limits of period thereof, can make appointments in
leave vacancies.

Arrangements of leave vacancy appointments should be reversed by reversion or
termination as soon as the incumbent of the post returns to duty and joins the post (except
in cases of leave preposory to retirement unless such person is recalled to duty).

Double charge appointment should be for limited short period because it may cause
overstrain to Govt. servant. Increase of power due to holding more than one post may also
tend to indulgence in corruption because power corru’pts
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TIT-BITS

FLASH

(1) COURT FEES ACT S. 7 (IV) C,D, AND SCHEDULE 2 ART 17 PT. 3.

(2) SUIT VALUATION ACT S. 3, 7., AND 8. DHARMARAJ SINGH VS. VAIDYA NATH
PRASAD.

SUIT FOR DECLARATION SIMPLICITER VALUATION AND COURT FEES-LAW
EXPLAINED.

C.R. NO. 1963/2001 DECIDED ON 11.12.2001 BY HON’BLE JUSTICE SHRI S.P.
KHARE

This is a revision by the plaintiff against order dated 8.9.2001 of the 1st Additional
District Judge, in Civil Suit by which he has been directed to value the suit for pur-
poses of court fee at Rs. 82,500/- and pay advalorem court fee.

The relevant averments in the plaint are that the defendant No. 1 granted sub-lease
of a partion of the plot shown in red colour in the plaint map to the plaintiff by lease-
deed dated 29.7.1995 and placed him in possession thereof: the plaintiff is in pos-
session of this land and has raised some construction thereon; the defendant. No.
1 has got surrender deed dated 31.12.1999 in respect of this land registered in his
favour in which a consideration of Rs. 85.500/- has been shown; the plaintiff has
not signed on this deed and he is not a party to it; it is forged and the defendant
No. 1 is threatening to dispossess the plaintiff from that plot. The plaintiff has claimed
the relief of declaration that the said surrender deed is void and of permanent
injunction for restraining the defendants from interfering with his possession on
this plot.

It is well settled that the question of court fee must be considered in the light of
the allegations made in the plaint and its decision cannot be influenced either by
the pleas in the written statement or by final decision of the suit on merits. This
principle was laid down by the Supreme Court long back in Sathappa Vs.
Ramanathan Alr 1958 SC 245 and has been recently referred to by the Full Bench
of this court in Subhash chand Vs. MPEB 2000 (3) MPLJ 522. The impugned order
shows that the trial judge was aware of this principle and yet it has not applied it
while deciding the dispute regarding payment of Court fee. He has unnecessarily
referred to the pleas of the defendant No. 1 in this respect. He has gone into the
question whether the plaintiff is in “settled possession” of the land or not. As already
stated, the allegation in the plaint is decisive for computation of court fee. The
question of settled possession or unsettled possession is irrelevant.

The case of the plaintiff is that he is in actual possession of the land and he is
not the executant of the surrender deed dated 31.12.1999. In such a situation
he is required to pay fixed court fee as per Article 17 of Schedule Il of the Court
Fees Act (hereinafter to be referred to as the Act) on the relief of declaration
claimed by him. This point has been settled by the Full Bench of this Court in Santosh
Vs. Gyansunder 1970 MPLJ 363 where it was ruled that if the plaintiff is not bound
by the decree, agreement or document he is not required to have it set aside and he
can pay court fee under Article 17 of Schedule Il of the Act. In such a case Section 7
(iv) (c) of the Act is not attracted.
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For claiming the relief of permanent injunction the court fee payable is as per
Section 7 (iv) (d) of the Act. The plaintiff is at liberty to put his own valuation on
such a relief. of course. It should not be wholly unreasonable on arbitrary. This has
been clarified in Raj Kaur Vs. Kinetic Gallery 2000 (2) MPLJ 72 that in cases falling
within paragraph (iv) of Section 7. the plaintiff is entitled to put his own valuation. The
Court normally accepts the valuation put by the plaintiff if it is not too low or high. In
the present case the plaintiff has valued the suit for the purpose of injunction under
Section 7 (iv) (d) of the Act and that valuation is Rs. 20,000/- He has paid the court
fee accordingly. The market value of the property is not the criterion for valua-
tion under any of the Clauses of Section 7 (iv) of the Act. It is the value of the
relief sought that is the basis. The plaintiff has correctly valued the suit for injunc-
tion. This would also be the value for purposes of pecuniary jurisdiction of the Court
for the relief of injunction as per Section 8 of the Suits Valuation Act. In Sabina Vs.
Mohd. Abdul 1997 (1) MPLJ 554 it has been held that. Section 7 (iv) (d) would be
applicable for valuing the relief of injunction and Article 17 of schedule Il will apply in
respect of court fee payable for declaration. That is also the view taken in Ambaram
Vs. Pramilabai 1997 (1) MPLJ 13.

In a case where fixed court fee is payable as per schedule |l Article 17 of the Court
Fees Act. for the relief of declaration the question is what should be the value for
purposes of pecuniary jurisdiction. Section 8 of the Suits valuation Act is inappli-
cable in this respect as the court fee is not payable advalorem but it is fixed court fee
which is payable. In respect of revenue paying land rules have been framed under
Section 3 of the Suits Valuation Act and these rules would apply for valuation for the
purpose of pecuniary jurisdiction as held by a Division Bench of this Court in
Moolchand Vs. Khushed bi 1983 MPLJ 767. However.these rules do not cover the
land which is not agricultural land and, therefore, not assessed to land revenue. There-
fore. as observed in Rajkumar Vs. Kinetic Gallery 2000 (2) MPLJ 72. in a suit
claiming relief in respect of land or interest in land not liable to be assessed to land
revenue, the value has to be put by plaintiff which should be actual value of the relief.
It cannot be too high or too low. Normally, value of an immovable property is its
market value.

In a suit in which fixed court fee is payable as per Article 17 Schedule |l of the Court
Fees Act, the market value of the immovable property, is normally the criterion for
purposes of the pecuniary jurisdiction. In the present case the suit for purposes of
pecuniary jurisdiction has been valued at Rs. 85.500/- so far as the relief of declara-
tion is concerned, and it cannot be said to be improper. The plaintiff is not required
to pay the court fee on the valuation for the purpose of pecuniary jurisdiction. The
trial judge has wrongly directed the plaintiff to pay the court fee on the value of Rs.
85.500/- and that order is set aside. The trial judge is advised to study the law
relating to the court fee and suits valuation by referring to the statutory provisions
and the case law on those provisions and then should proceed to decide the ques-
tion of valuation of the suit for purposes of court fee and jurisdiction.

The revision is allowed and the impugned order is set aside. There was no need of
notice to the defendants as the question of court fee is between the plaintiff and the
state as held in Haricharan Vs. M. Ojha 2001 (2) JLJ 122.

®
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2. ARBITRATION AND CONCILIATION ACT, 1996, SECTION 11(2), (4), (5) AND (6) :
APPOINTMENT OF ARBITRATOR :-

2001 (1) M.P.L.J. 483
CHHATTISGARH MINES AND MINERALS Vs. MANAGING DIRECTOR :-

Period of 30 days prescribed in sub-section (4) and (5) not applicable when appoint-
ment procedure agreed upon by parties for appointment of arbitrator.

Arbitrator appointed by respondent No. 1 as per agreement before filing of petition
under section 11 and arbitrator seized with the matter, there is no question of appoint-
ment of another arbitrator merely because respondents did not issue appointment order

of arbitrator within 30 days as requested by petitioner holding subsequent appointment as
ineffective.

®
3. ARBITRATION ACT, SECTIONS 2(A), 30 AND 33 : VARIATION CLAUSE : HOW
TO BE INTERPRETED AND NON SPEAKING AWARD : EFFECT OF CONTRACT:
WORK CONTRACTS : GENERALLY :- INTEGRITY OF CONTRACT, UNLIMITED
POWERS TO ONE OF THE PARTIES TO THE CONTRACT : EFFECT OF :-
(2000) 8 SCC 343
NATIONAL FERTILIZERS Vs. PURAN CHAND NANGIA

In relation to variation clauses in works contracts, power of employer to vary terms
relating to quantum of work, held, cannot be unlimited. Any clause giving absolute power
to one party to modify contractual terms would amount to interfering with the integrity of
the contract. This is because in contracts relating to major works, the estimates of work at
the time of tenders are invited can only approximately. But, it was also realised that the
power of the employer to vary the terms relating to the quantum of work cannot be unlim-
ited.

Under the general law of contracts, once the contract is entered into, any clause
giving absolute power to one party to override or modify the terms of the contract at his
sweet will or to cancel the contract - even if the opposite party is not in breach, will amount
to interfering with the integrity of the contract. In the present case 25% plus minus clause
was found to be not vitiated by any serious error in law.

NON-SPEAKING AWARD :- On facts it was held that award cannot be faulted merely
because the increase in the contract rate allowed was at a flat rate (50% of escalation
claimed). The non-speaking award not permissible for the court to probe into mental proc-
ess of the arbitrator.

o
4. ARBITRATION ACT, SECTIONS 14(2) AND 30 : LIMITATION OF FILING OF OB-

JECTIONS TO AN AWARD IS 30 DAYS :-

2) LIMITATION ACT, ARTICLE 119 : NOTICE - HOW TO BE INTERPRETED :-

(2000) 8 SCC 626

DEO NARAYAN CHOUDHURY Vs. SHREE NARAIN CHOUDHURY

Notice regarding filing of the award must be some act of the Court even though it
need not be in writing. Intimation by arbitrator is not sufficient for the purposes of S. 14(2).
The filing of the award does not absolve the Court of its statutory duty to give notice under
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failing which the jurisdiction to initiate any proceedings for contempt is lost. Section 5 of
the Limitation Act is not applicable.

10. CONSTITUTION OF INDIA, ARTICLE 299 AND EVIDENCE ACT, SECTION 115 :
DOCTRINE OF PROMISSORY ESTOPPEL :- ‘
2001 (1) JLJ 64
SURESH SETH Vs. STATE OF M.P.

Doctrine of promissory estoppel is applicable against Government and public bodies
even in the absence of formal contract in terms of Article 229.

The promissory estoppel is a rule of equity. It is a doctrine evolved by equity to
prevent injustice where a promise is made.

. v
11. CONSTITUTION OF INDIA, ART. 342 "HALBA KOSHTI" CASTE IS NOT A SUB-
TRIBE WITHIN THE MEANING OF ENTRY 19 HALBA/HALBI OF CONSTITUTION
(S.TS.) ORDER : 'KOSHTI' CASTE IS NOT COVERED BY MAHARASHTRA EN-
TRY NO. 19 HALBA/HALBI :-
2001 (1) M.P.L.J. 1 (SC)
STATE OF MAHARASHTRA Vs. MILIND

It is not permissible to say that a tribe or sub tribe, part or group of any tribe or tribal
community is synonymous to the one mentioned in the Scheduled Tribes Orders, if not so
specifically mentioned.

[ ]
12. CONTRACT ACT, SECTIONS 60 AND 37 :-

2) WORDS AND PHRASES -"DISCONNECTION" AND "TERMINATION"-MEAN-

ING : :

3) ELECTRICITY : GENERALLY : MINIMUM CHARGES :-

(2000) 8 SCC 560

BIHAR STATE ELECTRICITY BOARD Vs. UMI SPECIAL STEEL LTD.

Obligations of parties continue till contract is determined according to its terms. The
example of the present case is reproduced to understand the case law. Agreement would
terminate as per agreement after period of 12 months following dis-connection and re-
spondent was liable to pay the minimum charges demanded. Disconnection is not the
same as termination of agreement.

Agreement continues till determined by parties according to its terms. Therefore,
during its continuance minimum charges are payable. Agreement clearly stipulating that
minimum charges were to be paid even for periods of nan-consumption and also that
minimum notice period for termination was twelve months and notice was to be in writing.
Respondent requesting disconnection (w.e.f. 1-3-1975) which appellant Board carrying
out. Appellant then submitting bill in respect of minimum charges for deemed notice pe-
riod (1-3-1975 to 28-2-1976). Respondent refusing to pay; filing suit contending that con-
tract had been terminated w.e.f. date of their letter of request (24-2-1975). Trial Court
dismissed the suit. It was held that agreement would terminate as per agreement after
period of twelve months following disconnection and respondent was liable to pay the
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minimum charges demanded. High Court erred in allowing respondent's appeal on the
basis of Section 60 of Contract Act, it was held there was no novation of contract.
®
13. COURT FEES : QUESTION OF VALUATION :-
2001 (1) JLJ 122
HARICHARAN AND OTHERS Vs. M. OJHA

The question of valuation is to be decided on the averment of plaint. It is a matter
between plaintiff and State. Defendant cannot be allowed to obstruct the plaintiff. The
jurisdiction in revision exercised by the High Court under S. 115 of the Civil Procedure
Code is strictly conditioned by Cls. (a) to (c) thereof.

It is graphically clear that the averments in the plaint are to be taken note of and not
that of the written statement. It is absolutely clear that it is the valuation as put forth by the
plaintiff would be the valuation of the suit in the matter like this and the averments in the
written statement are of no consequence.

The Court-fees Act was passed not to arm a litigant with a weapon to technically
against his opponent, but to secure revenue for the benefit of the State. It is not compe-
tent to a defendant in a suit to utilise the provisions of the Act at the appellate stage, not
to safeguard the interests of the State, but to obstruct the plaintiff. Sathappa Chettiar Vs.
Ramanathan Chettiar, AIR 1958 SC 245 followed. Rachappa Subrao Jadhav Desai Vs.
Shidappa Venkatrao Jadhav Desai, AIR 1918 PC 188 relied on.

®
14. COURT FEES ACT, SECTION 7(iv) :-
2001 (1) JLJ 81 (FB)
SUBHASH CHAND JAIN Vs. CHAIRMAN M.P.E.B.

Real money value ascertainable from the plaint. Plaintiff made liable to pay speci-
fied amount, of court fees. Advalorem court fees has to be paid on such amount.

&
16. C.P.C., O. 3 Rr. 1, 2 AND 3: WITNESS : POWER OF ATTORNEY HOLDER
WHETHER CAN TESTIFY
2001 (1) JLJ 39
SAMSUDDIN Vs. JAGDISH

The impact created by provisions under will have to be taken together. Holder of
general power of attorney may be examined as a witness for the party. Ram Prasad Vs.
Hari Prasad, AIR 1998 Raj 185 dissented from and Mangaliya Vs. S. Prabhu 1999 (1)
MPWN 178 relied on

NOTE :- Judicial Officers are requested to go through 1998 Joti Journal December
issue at page 67 Tit Bit No. 55 the citation Virendra Vs. Smt. Ramkatori Devi, 1998 (2)
MPLJ 410 in which it was held that Eviction suit by landlady. Suffered brain haemorage
resulting in physical disability. Could not appear as witness. Her son, holding power of
attorney was examined. Exemption was granted by the rent controller proper. No adverse
inference against her could be drawn.

It was further held that : : :
*A general power-of attorney holder can appear, plead and act on behalf of the barty,
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but he cannot become a witness on behalf of the party. He can only appear in his capacity.
No one can delegate the power to appear in witness-box on behalf of himself. To appear
in a witness-box is altogether a different act. A general power of attorney holder cannot be
allowed to appear as a witness on behalf of the plaintiff in the capacity of the plaintiff.”

On perusal of that judgment of the Rajasthan also it will be clear that a general-
power-of-attorney holder cannot be allowed to appear as witness on behalf of in the ca-
pacity of the plaintiff. Therefore it seems that power of attorney holder may appear as a
witness and depose if he has personal knowledge, he can state an affirmation about his
information in relation to the case.

L
16. C.P.C., 0.5, R. 19-A : ADDITIONAL PROVISION : SERVICE OF SUMMONS :-

2001 (1) M.P.L.J. 57

BASANT SINGH Vs. ROMAN CATHOLIC MISSION _

Service of summons by Registered Post is an additional and not an alternative mode.

- E]
17. C.P.C., 0. 32, R. 15 : PROTECTION OF INTEREST OF INCAPABLE PERSONS -

PROCEDURE LAID DOWN :-

2001 (1) M.P.L.J. 35

KASHI BAIl Vs. KASHI RAM

Persons incapable of protecting their interest whom the Court may find incapable to
protect their interest because of any mental infirmity as referred to in O. 32, Rule 15,
inquiry should be made by the Court. The enquiry to be conducted would depend upon
the facts and circumstances of each case.

®
18. C.P.C., 0.47,R. 1 : SCOPE OF REVIEW :-
2001 (1) M.P.L.J. 72
STATE OF M.P. Vs. S.S. BHADAURIA

An error which is not self evident and has to be detected by the process of reason-
ing, can hardly be said to be an error apparent on the face of the record justifying the
Court to exercise its powers of review under O. 47 R. 1 CPC.

PRACTICE :-
Statements as to what transpired at the hearing - Judgment conclusive of facts stated.

It is well settled principle that statements of fact as to what transpired the hearing.
recorded in the judgment of the Court, are conclusive of the facts so stated and no one
can contradict such statements by affidavit or other evidence. If a party thinks that the
happenings in Court have been wrongly recorded in a judgment, it is incumbent upon the
party, while the matter is still fresh in the minds of the Judges, to call the attention of the
very Judges who have made the record to the fact that the statement made with regard to
his conduct was a statement that had been made in error. This is the only way to have the
record connected. If no such step is taken, the matter must necessarily end there.

NOTE :- Please refer to 2000 (2) JLJ 312 Rahish Mohd. Qureshi Vs. State of M.P.
in which the word "Judge is explained".

®
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19. 1) C.P.C,, SECTION 100 : SECOND APPEAL, FINDINGS OF COURT BELOW :
EFFECT OF
2) C.P.C., 0.7 R. 7 AND SECTION 9 :-
3) SPECIFIC RELIEF ACT, SECTION 34 : RELIEF NOT CLAIMED WHETHER CAN
BE GRANTED :-
2001 (1) M.P.H.T. 381
KASHI PRASAD Vs. BANSHIDHAR

The exercise of jurisdiction to grant such declaratory reliefs beyond the terms of that
Section shall depend upon the facts of each case. Such a declaration may be granted
when it is essential as a step to a relief in some other case or when a declaration in itself
is a substantial relief and has immediate coercive effect. The courts must exercise sound
judgment while granting or refusing such reliefs. Danger to invelve the opponent in vexa-
tious litigation should be carefully avoided.

Where both the Courts below have recorded finding on the basis of evidence, avail-
able on record that plaintiff has 1/7th joint share in the property, the learned Appellate
Court should not have refused the same on technical ground that it was not specifically
sought for ifk:the relief clause of plaint, particularly, in order to avoid further vexatious
litigation between the parties, the First A)ppellate Court should have exercised discretion
in the interest of justice.

NOTE : Judges are requested to go through J.O.TL (2001) Il April. Page 137
e
20::C.P.C., SECTION 100
SPECIFIC RELIEF ACT, SECTION 34 : RELIEF OF POSSESSION IMPLICIT : SUIT
FOR SPECIFIC PERFORMANCE OF AGREEMENT OF SALE AND FOR RECOV-
ERY OF POSSESSION :-
2001 (1) M.P.H.T. 337
GAJANAND Vs. RAMNATH

During the pendency of the suit the defendant executed the sale-deed in favour of
the plaintiff. Trial Court without recording evidence of parties dismissed the suit as the
defendant No. 1 had executed sale-deed. First Appellate Court aiso dismissed the ap-
peal. In the second appeal it was held that merely by execution of sale deed, the suit
which was filed for recovery of possession also does not become infructuous. In a suit for
specific performance relief for possession is implicit. Suit is clearly based on title and is
maintainable before Civil Court for recovery of possession.

[
2 EC P OV R

2) M. P ACCOMMODATION CONTROL ACT, SECTION 12(1)(F) -

2001 (1) M.P.H.T. 396

SWARNJEET SINGH Vs. ASHRAM GAMNE

After the death of original plaintiff/landlord legal representatives sought amendment
in the plaint. It was stated that there was an oral partition in respect of property. Accom-
modation in question had fallen to the share of the non-applicant 1-D and the suit accom-
modation was required bona fide for him to commence business. Following AIR 1997 SC
2399 and relying on AIR 1993 MP 98 and 1984 MPLJ SN 15, it was held that :
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In the present case as has been exposited after the death of the original landlord the
legal representatives have been brought on recoyd and the claim has been advanced that
the property in question has fallen to the share of Neelkanth and he has the bona fide
need of the premises to run a Kirana shop. If the bona fide need continues and there is an
averment that there has been partition there is no reason for not allowing the amendment.

If a suit is filed by the landlord for eviction on the ground that an accommodation was
required for occupation of sons and family and during the pendency of the suit, the suit
accommodation fell to the share of a son, as a result of partition of joint family property the
son can make an application under O. 6 R. 17 of the Code and Order 22 Rule 10 of the
Code seeking to be added as a plaintiff and seeking amendment of the plaint in order to
add the ground of his own requirement seeking defendant's eviction.

Even if the landlord died during the pendency of the writ petition in the High
Court the bona fide need cannot be said to have lapsed as the business in questlon
can be carried on by his widow or any elder son.

®
22. C.P.C,, O. 18 R. 3A : PROVISION IS DISCRETIONARY AND DIRECTORY :-
2001(1) MPWN NOTE NO. 79
SAPHI MOHAMMAD Vs. RAM JIYAWAN

The provision is discretionary and directory. Party may examine himself later on even
if no previous leave has been obtained in writing.

. ®
23. C.P.C.,,0.9 R. 13 : APPLICATION FOR SETTING ASIDE THE EX PARTE DECREE
FOR DIVORCE :-
2001 (1) M.P.H.T. 384
DR. SURESH KUMAR VERMA Vs. SMT. HEMLATA VERMA

An application under O. 9 R. 13 was filed for setting aside the ex parte decree. Along
with it an application under Section 24 of the Hindu Marriage Act was also filed. Section
24 of the Hindu Marriage Act reads as, "In any proceedings under this Act" and therefore,
it is clear that though CPC is applicable subject to the other provisions in the Act but it
would engulf in ambit and sweep of a proceeding under O. 9 R. 13 of the Code and that
would eventually attract the provision of Section 24 of the Act.

®
24. C.P.C,0.8 R.6A AND O.2R. 2

2) LIMITATION ACT, ARTICLE 58 : CAUSE OF ACTION :-

2001 (1) MPWN 86

JAGDISH KUMAR Vs. HARISHANKAR

Cause of action arising before filing of counter claim and was also in existence be—
fore filing of written statement is not barred.

Sale deed was challenged as illegal and void in written statement. Defendant was
also in possession, of suit property. Counter claim for Cancellation of sale deed in favour
of plaintiff not barred by limitation when defendant is not even party to the deed.

Note :- Please refer to Ram Charan Vs. Daulat Munni Ram, 1996 MPLJ page 192,
Gurubachan Singh Vs. Bhag Singh, 1996 MPLJ 861 (SC). Please also go through Santi
Rani Das Vs. Dinesh Chandra Dev (1997) 8 SCC 174, Mahendra Kumar Vs. State of
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M.P., AIR 1987 SC 1395 and Jag Mohan Vs. Dera Radhaswami, (1996) 6 SCC 996, and
Ram Pyari Verma Vs. Darshanlal, 1999 (2) Vidhi Bhashwar 89.

®
25. C.P.C,, O. 8 RR. 6 AND 6-A : SET OFF AND COUNTER- CLAIM : DISTINCTION
EXPLAINED :- 2001 (1) M.P.L.J. 344
VXL INDIA LIMITED Vs. KESHAV BRIJ BHUSHAN DAS AGGARWAL

With the courtesy of M.P.L.J. publishers following portion is reproduced :-

There can be no manner of doubt that "set-off" and the "counter-claim" are not the
same. "Set-off" is a ground of defence and if established it affords an answer to the plain-
tiffs claim wholly or protanto. A "counter-claim" on the other hand is in effect a weapon of
offence. Order VIII, Rule 6, Civil Procedure Code however, does not make a "set-off" as
wide as a counter-claim. It should not be however lost sight of that the provision of Order
VIII Rule 6, Civil Procedure Code are not exhaustive and an equitable "set-off" may be
pleaded if the defendant's claim is shown to have arisen out of the same transaction and
further that the said transaction do not take away any right to set-off whether 'legal' or
‘equitable’ which the party would have independently of the Code. A legal 'set-off' re-
quires a Court Fee because it is a claim that might be established by a separate suit in
which the Court Fee would have to be paid. But there is no such fee required in the case
of equitable 'set-off' which is for an amount that may equally be deducted from the claim
of the plaintiff where a Court Fee had been paid on the gross amount. The equitable "set-
off" cannot be claimed as a matter of right and the court has the discretion to refuse or
allow it.

The defendant had only come up with a plea of "equitable set-off" in the written
statement as originally framed. No Court Fee was paid and raising a 'counter-claim' in the
written statement was never intended, specially when the defendant had already filed a
suit for the recovery of the said amount which suit was pending on the date when the
written statement was filed. The defendant faced with the present decree against it had
come forward with a counter-claim which was sought to be inciuded, in the written state-
ment as originally framed by amending the same. The present application seeking per-
mission to amend the written statement at this belated stage when the trial of the suit
giving rise to the present appeal was over, setting up a counter-claim especially when the
suit for the recovery of the amount claimed to be due from the plaintiff had already been
filed by the defendant long back in the year 1992 which was still pending cannot be treated
to be a bona fide application. The defendant should not be permitted at such a belated
stage to convert the plea of 'equitable set-off' into a "counter-claim" which will require
protracted enquiry for the determination of the sum due and such a course ought to be
avoided when the matter is under appeal, the trial being over. (Paras 17, 22, 24 and 29)

@
26. C.P.C., 0.9 R.7 : CASE PENDING BEFORE RENT CONTROLLING AUTHORITY

UNDER.S. 23 (e) OF M.P.A.C. ACT :-

2001 (1) MPWN S.N. 32

UPICA HANDLOOM LTD. Vs. SHRI TECKCHAND. KESHWANI

Cash pending before Rent Controlling Authority under Section 23-E of the M.P. Ac-
commodation Control Act. The record does not show that parties were heard on the said
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application. Court did not care to see the legal provisions and rejected the application.
Material prejudice caused to the rights of the applicant.

[
27. 1) C.P.C., O. 41, R. 27 AND SECTION 100
2) M.P. ACCOMMODATION CONTROL ACT, SECTION 12(1)(F)
2001 (1) M.P.H.T. 136
GANGA RAM Vs. CHOUDHARY JAI KUMAR

Non-mentioning of disputed documents in the judgment cannot be said (in itself) that
it was not considered by the Court. A suit was filed for eviction on the ground of bonafide
need. It was challenged on the ground of alleged family partition. The trial Court decreed
the suit. Appellant/defendant sought partition to file alleged partition deed as personal
evidence. He was permitted to file the document. The First Appellate Court dismissed the
appeal and confirmed the decree of eviction. Therefore, the second appeal was filed.

&
28. 1) C.P.C., SECTION 115 AND O. 7 R. 11 :

2) PARTNERSHIP ACT, SECTION 69(3) :

2001 (1) M.P.H.T. 203

PRAKASH JAIN Vs. VIJAY SAXENA

Suit against unregistered firm is maintainable for rendition of accounts. Embargo
created by provision under Section 69 of the Act would not be attracted. Action maintain-
able for dissolution of a firm includes reference of dispute to arbitration. Smt. Premlata
and another Vs. M/s. Ishar Dass Chaman lal and others AIR 1995 SC 714 referred to.

On a bare reading of the aforesaid provision it is quite vivid that a suit against the
unregistered firm would be maintainable for rendition of accounts.The embargo created
by the provision would not be attracted. An action is maintainable for dissolution of a firm
and that woulid include reference of dispute to arbitration. Quite apart from the above an
action for rendition of accounts is also maintainable against the dissolved firm. It is cat-
egorically averred in the plaint that the firm has been dissolved and, therefore, relief has-
been sought for rendition of accounts, grant of injunction and appointment of teceiver.
The prayer for injunction and appointment of receiver being anciliary, in my considered
opinion the same shall also be tenable.

@
29. C.P.C.,, O0.39 RR. 1 AND 2 AND O. 43 R. 1 (r) : POWERS OF THE APPELLATE

COURT :-

2001 (1) JLJ 58

NEERAJ DARBARI Vs. MANOJ SHUKLA

A discretionary order under O. 39 Rr. 1 and 2 cannot be interfered by appellate Court
when such discretion has not been exercised arbitrarily, capriciously or perversely.
]
30. C.P.C., SECTION 20 : TERRITORIAL JURISDICTION :-
2001 (1) M.P.L.J. 455
SUBODH MITTAL Vs. CHAIRMAN & MANAGING DIRECTOR, ALLAHABAD BANK

In view of the explanation to section 20 unless cause of action arises within the
jurisdiction of Branch, suit cannot be filed where Branch Office is situated.
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If no part of the cause of action accrues at the place of the Branch Office, the mere
fact of the corporation having a branch office at the place will not give jurisdiction to the
Court where the Branch Office is situated.

®
31. C.P.C., SECTION 100 : APPELLATE COURT, DUTY OF :-
2001 (1) MPWN S.N. 44 (SC)
SHASHI KANTA RUIA Vs. INDO MINERALS

The High Court not considering relevant pleadings and findings thereon. Only on the
basis of surmises and conjectures interfered with conclusions of the lower appellate Court

about questions of facts. High Court committed serious error in exercising jurisdiction
under.

®
32. C.P.C., 0.8 RR.1 AND 2 : FAILURE TO FILE WRITTEN STATEMENT : EFFECT
2001 (1) M.P.L.J. 301
SURAJ PAL Vs. MANDIR MAHADEOJI AND RAM JANKI

Failure of defendant to file written statement. Defendant has right to demolish the
plaintiff's case on the evidence brought on record by the plaintiff or by leading evidence in
rebuttal. No evidence in rebuttal is permissible which purports to be in support of any fact
which may amount to setting up a special plea. Defendant given liberty to file application
giving details of evidence sought to be led in rebuttal. Rajrani and others Vs. Yadav
Chaurasia and other, 1979 JLJ 172 and Sangram Singh Vs. Election Tribunal, Kotah
and another, AIR 1955 SC 425 relied on.

Paragraph 16 of the judgment is reproduced :

This Court in its decision in case of Rajrani and others Vs. Yadram Chaurasia and
other, 1979 JLJ 172 has already clarified that in a case where the written statement has
not been filed and the issues have also not been framed, the defendant could cross-exam-
ine the plaintiff's witnesses only on such facts which may not amount to special pleas
which could have been raised had a written statement filed but such a defendant could
lead evidence in rebuttal in respect of the matter which fell beyond the purview of any
special pleas but had the effect of demolishing the plaintiff's case. Thus, a very limited
type of evidence is permissible to be led in rebuttal. The observation of the trial Court that
no evidence in rebuttal could be led at all does not appear to be correct.

NOTE :- Judicial Officers are requested to go through the ruling of AIR 1955 SC 425
and AIR 1964 SC 993.

L ]
33. C.P.C., 0.6 R.17 : CASE CLOSED FOR JUDGMENT : AMENDMENT APPLICA-
TION FILED : IT IS TO BE ENTERTAINED :-
2001 (1) M.P.L.J. 253
PHOOL KUNWAR Vs. DEEPCHAND

Application for amendment of written statement filled after close of plaintiff's evi-
dence. Order rejecting application set aside. Amendment allowed on payment of cost.

Law on the issue of amendment is well settled. If the proposed amendment does not
change the nature of defence already taken in the written statement, if the same does not
result in withdrawing any material admission already made in the written statement, and if
it is not necessary for the proper adjudication of real issue which is subject matter of suit,
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then the Court should allow such amendment, if the amendment is introduced during trial
may be after the close of plaintiff's evidence, but if it is otherwise found necessary, then in
that event the Court shouid impose cost on the defendants. How much cost to be imposed
is the discretion of the court, which varies from case to case and also depends upon the
valuation of suit, nature of relief claimed etc.

NOTE :- Judges are requested to go through 1993 MPLJ 710, Narendra Singh
Sengar Vs. Multi Devian. The same point distinguished the ruling of 1993 MPLJ 607
Virendra Vs. State Bank of India. The words used under O. 6 R. 17 are "at any stage of
the proceedings and proceedings include the date of judgment also” where as under O. 9
R. 7 the words used are "or before date of hearing". The date of hearing does not include
the date of judgment.

®
34. C.P.C.,0.41 R.3A CPC AND SECTION 100 :
2) LIMITATION ACT, SECTION 5
2001 (1) M.P.H.T. 186
SHIV KUMAR Vs. PADUM

Appellant/plaintiff did not file application for condonaton of delay aiong with memo-
randum of appeal. First Appellate Court dismissed the appeal as barred by time. Hence
second appeal was filed. Memo of appeal should be accompanied by application for
condonation of delay supported by an affidavit setting forth facts showing sufficient cause
for not preferring appeal within time limit. Question of limitation could not be decided on
oral prayer. It should be decided at the outset prior to admission of appeal after hearing
parties, and hence appeal was dismissed.

It is inherent in the nature of Section 5 of the Limitation Act that the sufficient cause
must be pleaded in writing so that the opposite party may have a right to rebut it in writing
and by leading evidence. An application for condonaton of delay cannot be opposed on
vague oral pleas made by the person who had filed the appeal.

NOTE :- Please refer to State of M.P. Vs. Pradeep Kumar, 1999 (1) MPWN 41,
Chimanlal Chopra Vs. Ashok Kumar, 1999(2) Vibha 182. Please also refer to
Dharmaveer Vs. Leela Narayan Das. 1996 JLJ 328 (FB), Mrs. Lucy Vs. Fernandis, AIR
1954 Mysore 86, Avasarala Kamaraju Vs. Basva Suramma, AIR 1942 Mad 604 and
Ratan Singh Vs. Vijay Singh, AIR 2001 SC 279.

([ ]

35. C.P.C., SECTION 97 : SCOPE OF, R/W/O. 20 R. 18 : APPEAL AGAINST PRELIMI-
NARY DECREE (APPEAL FROM FINAL DECREE WHERE NO APPEAL FROM
PRELIMINARY DECREE PREFERRED) EFFECT OF :-

2001 (1) M.P.L.J. 263

LAXMINARAYAN Vs. TULSABAI

Decree for partition of residential house. However it not being possible to divide the
house it was found necessary to sell the house which accordingly was sold in auction.
After the final decree attained finality, objection raised before the executing Court that
plaintiff being a widow was not having right to claim partition. Said objection was not
aised at the stage of preliminary decree. Question could not be gone into after passing of
[inal decree. Revision petition challenging order rejecting objection rejected.

®
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36.

C.P.C., SECTION 94 : SUPPLEMENTAL PROCEEDINGS : PURPOSE OF GRANT- '
ING INJUNCTION (2) SERVICE LAW - PROMOTION :-
2001 (1) M.P.L.J. 194

HASSAN KHAN Vs. STATE OF M.P.

Paragraphs 12A, 13 and 14 are reproduced :

12-A.1t should not be lost sight of that it is well known rule of practice and procedure that

13.

14.

at an interlocutory stage a relief which is asked for and is available only at the dis-
posal of the matter is not granted unless there is any special reason or any such
compelling circumstance which may render the entire proceedings infructuous. It
may further be observed that the purpose of interlocutory orders is to preserve in
status quo the rights of the parties so that the proceedings do not become infructuous
by any unilateral overt act by one side or the other during its pendency. However, the
interlocutory orders may be justified to prevent land slide changes rendering the
proceedings ineffective or infructuous.

The learned counsel for the petitioner has tried to assert that the other constable,
Udaibhan Singh, who had been granted out of turn promotion along with the peti-
tioner had been granted a further promotion to the post of Assistant Sub-Inspector
treating his promotion to the post of Head Constable granted in similar circumstances
wherein the petitioner had been granted the promotion. The contention urged is that
the impugned action in such a circumstance is ex facie discriminatory.

So far as this aspect of the matter is concerned the learned Government. Advocate
has pointed out that there is no such pleading in the writ petition. The plea of dis-
crimination has not been set up while challenging the impugned order.

SERVICE LAW : GENERALLY : RELIEF UNDER SIMILAR SITUATION WHEN NEED
NOT BE GRANTED :-

152

37.

Paragraph 15 of the Judgment is reproduced :-

It may be noticed that in its decision in the case of Chandigarh Administration and
another vs. Jagjit Singh and another, reported in AIR 1995 SC 705, it had been
clearly indicated that generally speaking, the mere fact that the respondent-authority
has passed a particular order in the case of another person similarly situated can
never be the ground for issuing a writ in favour of the petitioner on the plea of dis-
crimination. It was further indicated that the order in favour of the other person might
be legal and valid or it might not be. That has to be investigated first before it can be
directed to be followed in the case of the petitioner. If the order in favour of the other
person is found to be contrary to law or not warranted in the facts and circumstances
of his case, it is obvious that such illegal or unwarranted order cannot be made the
basis of issuing a writ compelling the respondent-authority to repeat the illegality or
to pass another unwarranted order.

®
C.P.C., SECTION 115 AND O. 39 RR. 1 AND 2 : MANDATORY INJUNCTION : STA-
TUS QUO ANTE :-
2001 (1) M.P.L.J. 503
JAGANNATH Vs. DHARAM JEET SINGH

Mandatory injunction.Trial Court by the order of mandatory injunction directed the
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defendant to remove certain portion of the construction as the same was constructed after
passing of status quo order. Findings of the trial Court based on different photographs and
sale-deed with notice issued by the Municipal Corporation. Order of the trial Court con-
firmed by the Appellate Court. In the facts and tircumstances of the case no infirmity in
the orders passed by courts below.

Party can be out to original position.

@

38. CRIMINAL TRIAL :-

2) LEGAL MAXIMS : RES IPSA LOQUITUR :- MEANING AND SCOPE OF :-

2001 (1) MPWN 66 (SC)

MOHAMMAD AYNUDDIN Vs. STATE OF A.P.

It is not only the rule of evidence to determine onus of proof in actions of negligence
applicable only when nature of accident reasonably leads to brief that accident would not
have occurred in absence of negligence.

I.P.C., SECTION 304-A : BURDEN OF PROOF :-

Motor Accident of such a nature is would prima facie show that it cannot be ac-
counted to anything other than the negligence of the driver, may create a presumption of
negligence. Driver has to explain how it happened without his negligence.

®
39. CRIMINAL PRACTICE, Cr.P.C., SECTION 309 :-
2001 (1) JLJ 158
HAFIZ KHAN Vs. STATE OF M.P.

Cross-examination of prosecution witness should not be postponed for a long time.
Such case should be adjourned for couple of days (if required).

Mandate of the provision should be strictly adopted. No adjournment should be granted
to give chance for winning over or threatening a witness.

Witness in a session case should be examined day to day. Investigating officer should
also remain present to assist the prosecution.

EVIDENCE ACT, SECTION 33 :-

FIR and dying declaration of person dying in a later incident are not evidence for the
purpose of this provision. Such evidence should be recorded in judicial proceedings.
. [ ]
40. CRIMINAL TRIAL : DUTY OF COURT TO DISENGAGE THE TRUTH FROM FALSE-
HOOD (SIFTING) :-
(1995) 5 SCC 187
RAJENDRA Vs. STATE OF HARYANA

Falsus in uno falsus in omnibus (principle) does not apply to criminal trials and it is
the duty of the court to disengage the truth from falsehood instead of taking an easy
course of rejecting the evidence in entirely, solely on the ground that some is not accept-
able in respect of some of the accused.

Meaning of the term Falsus in Uno falsus in omnibus means false in one thing is false
in everything (Y& a1d 4 fear a1 99 aral # fAea)
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This principle does not apply to criminal trials and it is the duty of the court to sepa-
rate the grain from the chalf. Falsity of testimony in one material particular would not ruin
it from beginning to end. This principle should also not be invoked blindly. See Bheram

Vs. State of Haryana, AIR 1980 SC 957 and Bhagwan Tana Patil Vs. State of Maharastra,
AIR 1974 SC 21.

PRACTICE :- CIVIL- CRIMINAL - ORDERING OUT OF COURT :- (WITNESSES)

The Court has inherent power to order all the witnesses to withdraw from the Court
except the one underexamination. The order does not usually extend to a witness who is
a party; but when there are more than one plaintiff or defendant and all of them are in-
tended to be examined, the rule should be applied.

See Sarkar on Civil Court Practice, 1997 Edition, page 183 under the head ‘Order-
ing out of Court’.

[ J
41. CRIMINAL TRIAL : APPRECIATION OF EVIDENCE : CHILD WITNESS : RAPE
CASE :-
2001 (1) M.P.L.J. 202
GAJRAJSINGH Vs. STATE OF M.P.

When a minor, the child witness is giving evidence against her very near relative and
that too in context with commission of heinous crime, the Court has to examine evidence
of such child witness with utmost caution because if such evidence is accepted and acted
upon, it ruins the future life of the accused. In the case of such evidence Court has to
search for reliable corroborative evidence either oral or documentary as a matter of pru-
dence after getting satisfied that the evidence as such child witness is itself free from
infirmity and is sterling sound. In rape cases it is utmost necessary.

® .
42. CRIMINAL TRIAL : SENTENCE : DUTY OF THE COURT

2001 (1) MPWN NOTE NO. 71 (SC)

STATE OF A.P. Vs. POLAMALA RAJU

Imposition of grossly inadequate sentence particularly against mandate of legisla-
ture is not only injustice to victim but encourages a criminal. It is the duty of the sentenc-
ing court to consider all the relevant facts and circumstances bearing on question of sen-
tence to impose sentence commensurate with gravity of offence. "The adequate and spe-
cial reasons" if present, reasons need to be disclosed in the order/judgment itself so that
the appellate Forum knows what weighed with Court in awarding less than prescribed
sentence.

®
43. CRIMINAL TRIAL- DEATH SENTENCE- WHEN TO BE AWARDED :-
(1997) 11 scc 720
A. DEVIENDRAN Vs. STATE OF TAMIL NADU

The Supreme Court held that the death is diabolical, ghastly or gruesome. Such
Sentence is awarded and there should be proof of extreme culpability to attract extreme
penalty. The number of persons died in the incident is not the determinative factor for

deciding whether the extreme penalty could be awarded or not. J
®
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44. CRIMINAL PRACTICE :-
2001 (1) VIDHI BHASVAR 45
SANTOSH SINGH Vs. STATE OF M.P.

If no charge is framed and the accused is convicted if ingredients are proved ac-
cused can be convicted. If no charge is framed, conviction not vitiated in the absence of
prejudice to the accused.

®
45. CRIMINAL TRIAL : APPRECIATION OF EVIDENCE OF WITNESSES :-
2001 (1) M.P.L.J. 515
STATE Vs. SARNAMSINGH

Witnesses giving evidence in court after lapse of number of years. Fallibility of hu-
man memory has to be given its due weightage. Variance in their evidence on fringes
itself assures credibility, of witnesses.

L)
46. CRIMINAL PRACTICE :-
2001 (1) MPWN S.N. 30
N.T.C. LTD. Vs. MOHAN SINGH SISODIA

Every prosecution indicates annoyance, expenditure, torture and hardshnp Accused
feels himself to be under a hanging sword.

®
47. CRIMINAL TRIAL : INVESTIGATION BY GOVERNMENT AGENCY : SPONSOR-
ING AID BY COMPLAINANT PARTY : NOT PERMISSIBLE :-
2) CR.P.C., SECTIONS 156 & 157 AND 2(H) :-
(2000) 8 SCC 323
NAVINCHANDRA N. MAJITHIA Vs. STATE OF MEGHALAYA

The statutory investigating agency cannot be directed to obtain financial assistance
from private parties for meeting the expenses required for conducting the investigation.

The official investigation has to be totally extricated from any extraneous influence.
The police investigation should necessarily be with the fund supplied by the State. It may
be possible for a rich complainant to supply any amount of fund to the police for conduct-
ing investigation into his complaint. But a poor man cannot afford to supply any financial
assistance to the police. Somebody who incurs the cost of anything would normally
secure its control also. In our constitutional scheme, the police and other statutory in-
vestigating agency cannot be allowed to be hackneyed by those who can afford it. All
companies shall be investigated with equal alacrity and with equal fairness irrespective of
the financial capacity of the person lodging the complaint.

Financial crunch of any State treasury is no justification for allowing a private party to
supply funds to the police for conducting such investigation. Augmentation of the fiscal
resources of the State for meeting the expenses needed for such investigation is the look-
out of the executive. Failure to do it is no premise for directing a complainant to supply
funds to the investigating officer. Such funding by interest private parties would vitiate the
investigation contemplated in the Code. A vitiated investigation is the precursor for mis-
tarriage of criminal justice. Hence any attempt, to create a precedent permitting private
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parties to supply
nipped in the bud

48. Cr.P.C., SEQ
2001(1) M.P
DURYODHA

Importance
than the report of

By the impu
found that the ap
persons. Against
of power under S¢
evidence on reco
the applicants, it
dismissed the rev
729, Joginder Sil

inancial assistance to the police for conducting investigation, should be
itself. No such precedent can secure judicial imprimatur.

@

;TIONS 319, 161, 164 AND 397 : STATEMENT ON OATH -
H.F 215

N Vs. STATE OF M.P.

pf statement made by witness on oath should be given higher priority
the Investigating Officer.

gned order the A.S.J. has exercised its power under Section 319 and
plicants are also liable to be prosecuted along with other co-accused
t, revision was preferred. Regarding Evidence on record and exercise
2ction 319, the High Court held that if the Court was convinced from the
d that there was a prima facie case for exercise of jurisdiction against
vould not be possibie to interfere with at this stage in this revision, and
ision. Gulam Mondal Vs. Nazam Hossain and others, 1987 Cr.L.J.
ngh and another Vs. State of Punjab and another, AIR 1979 SC 339

and Narmada Prasad Pandey Vs. State of M.P., 1998 (ll) MPWN 226 referred to.

&
49. Cr.P.C., SECTION 438 : ANTICIPATORY BAIL : CONSIDERATIONS :-
2001 (1) MPWN 84
CHANDRA KANTA (SMT.) Vs. STATE OF M.P.
No hard and|fast rules can be laid down for grant or refusal of Anticipatory bail. It is

a discretionary matter. Court should be trusted to act objectively and in consonance with

recognised princif
flexible rules of g
context of events
apprehension tha
state' are some o

In the prese
498 A IPC r/w/s 3
possible evidence
cant. Application

50.

nles. They should not be divested of their discretion by laying down in-
eneral application. The nature and seriousness of proposed charges,
reasonable possibility of applicant's absence during trial, reasonable
I witness may be tampered with, 'larger interests of the public or the
f the considerations for deciding application.

nt case the accused was to be prosecuted under Section 304-B and
4 Dowry Prohibition- Act. Time enough for prosecution to have coliected
in view of case-diary, evidence in support, age and illness of the appli-
was allowed.

Cr.P.C., SECTION 439 : BAIL : CONSIDERATION FOR :-

2) EVIDENCE ACT, SECTION 32 : STATEMENT OF VICTIM, WHEN DEEMED TO
BE DYING DECLARATION :-

2001 (1) M.F

ASHOK Vs.

.W.N. 70
STATE

Interest of society' at large, availability of fair course of trial are to be kept in mind

while granting bai

Victim expec

to the accused.
ting death when statement was recorded and also died thereafter. The

statement of the victim shall be deemed to be a dying declaration.
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51. Cr.P.C., SECTIONS.231(1), 242(3), 309 AND 378 :-
2) M.P. EXCISE ACT, SECTIONS 13, 16, 34, 36 AND 37 : FAILURE TO EXAMINE
EYE WITNESSES BY THE COURT :*EFFECT OF :-
2001(1) M.P.H.T. 377
STATE OF M.P, Vs. BRIJNARAYAN

Summons were issued for the date 27-1-1993. On 27-1-1993, the witnesses were
present before the Trial Court but they could not be examined as the Magistrate was busy
in some other matter. Case was adjourned to 6-2-1993. On 6-2-1993, two witnesses were
present before the Court, the Magistrate asked them as to how they were present without
there being summons/warrants.Their statements were not recorded and the acquittal is
recorded on the ground that the prosecution has failed to produce witnesses after giving
so many opportunity. Against it, State/appellant preferred appeal. It was held that acquit-
tal recorded on that ground is liable to be set aside. Hence, order of acquittal passed by
the Trial Court set aside. Case was remitted back to the Trial Court for retrial. Appeal
allowed and judgment of the lower court set aside.

Jurisdiction of the Appellate Court in dealing with an appeal against an order of
acquittal is circumscribed by the limitation that no interference can be made with the order
of acquittal unless the approach made by the Lower Court is vitiated by some manifest
illegality but where the approach made by the Lower Court, is vitiated by some manifest
illegality or the conclusion recorded by the Court below is such which could not have been
possibly arrived at by any Court acting reasonably and judiciously, the interference has to
be made by the Appellate Court.

®
52. Cr.P.C., SECTIONS 457 AND 482 :

2) MOTOR VEHICLES ACT, SECTIONS 66, 192 AND 207 :

3) M.P. KRISHIK PASHU PARIRAKSHAN ADHINIYAM, 1959 : POWERS OF THE

MAGISTRATE UNDER SECTION 457 :-

2001 (1) M.P.H.T. 166

BHAWANI TRADERS Vs. STATE OF M.P.

Magistrate has jurisdiction to consider the application for getting the truck released
on supurdnama. Sharangdhar Sharma Vs. The State of Bihar and others, 1992 Cr.L.J.
2063 dissented from.

This is the settled law that unless the jurisdiction of a Court is specifically excluded
by a competent legislation, such Court shall have authority to exercise such jurisdiction
vested in it by the law. Since the trial Court has been vested with jurisdiction to consider
the application under Section 457 Cr.P.C. and since such jurisdiction has not specifically
been excluded by the provisions of Section 207 of the Act.

®
53. Cr.P.C., SECTION 125 AS AMENDED IN M.P. : APPLICABILITY OF AMENDED
PROVISION - FROM WHICH DATE IT IS APPLICABLE :-
2001 (1) M.P.L.J. 304
RAMFOOL MOOLCHAND Vs. SMT. JAGRATI RAMFOOL

17. In view of the aforesaid decisions and in the light of the Statement of Objects and
Reasons the aforesaid amendment should be applicable on the pending proceed-
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ings and in the cases where the orders are passed after 30th May, 1998 the Magis-
trate has powers to enhance the amount of maintenance from Rs. 500/- upto Rs.
3,000/-. The language used in the Statement of Objects and Reasons clearly intends
that this amendment is applicable on the pending proceedings. The reason, since
the existinglamount of maintenance allowance has become insufficient in the present
day circumstances, and the amendment further says that in view of the above it has
been decided to amend section 125 of the Code of Criminal Procedure, 1973. There-
fore, from the plain reading of Statement of Objects and Reasons it is clear that the
intention of the legislature is to consider the present day circumstances in which the
amount of maintenance allowance of Rs. 500/- has become insufficient and to pro-
vide benefit| to the destitutes and when the legislature wants to take into considera-
tion the present day circumstances, it would clearly mean that the amendment shall
be applicable though prospectively with effect from 30th May, 1998 when it was first
published in the Madhya Pradesh Gazette (Extraordinary) but would amount to be
applicable on the present day pending proceedings. The intention of the Madhya
Pradesh Legislature is very clear to provide benefit to the members of the weaker
section of the society like wife, children or the old parents who are not having any
source of income and are unable to maintain themselves. Having regard to this so-
cial object the amended provisions have to be given a liberal construction to fulfil
and achieve this intention of the Legislature, because dominant purpose behind the
benevolent provisions is that the wife, child and parents should not be left in helpless
state of distress, destitution and starvation. Therefore, looking to the intention spelled
out by the Statement of Objects and Reasons, this Court is of the view that the
amendment|is applicable to the pending proceedings and the Magistrate have power
to enhance the amount of maintenance in the cases in which the orders are passed
after 30th May, 1998.

18. In view of the aforesaid discussions it is clear that looking to the language of the
Statement of Objects and Reasons used in the Amendment Act, 1997 (No. 10 of
1998) the amendment is intended to be applicable to the pending proceedings. Ac-
cordingly the trial Court and the first revisional Court have rightly awarded the en-
hanced amqunt of compensation @ Rs. 1,000/- per month. Looking to the present
day circumstances the existing amount of Rs. 500/- as maintenance allowance has
become insufficient. Therefore, there is no jurisdictional error in the orders and | also
do not see any illegality or irregularity in the orders passed by the Courts below.

OBJECT OF PROCEEDINGS UNDER SECTION 125 CR.P.C.

Object of proceedings under section 125 is to prevent vagrancy and not to determine
legal rights of parties.

Provisions of Chapter IX of the Code of Criminal Procedure are not in the nature of
penal provisions pbut are only intended for the fulfilment of a duty to avoid vagrancy and
section 125 of the Code does not finally determine the rights of the parties. The proceed-
ings may be treated as quasi criminal and quési civil proceedings. Therefore, the strict
procedure which lis applicable to the criminal cases is also not applicable to these pro-
ceedings. AIR 1975 SC 83, AIR 1986 SC 984, AIR 1978 SC 1807 referred to.
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54. Cr.P.C., SECTION 173 : FINAL REPORT (KHATMA) : REPORT SANCTIONED BY
THE MAGISTRATE : COGNIZANCE HOW TO BE TAKEN :-
2001 (1) M.P.H.T. 218
SHRIKANT PANDEY Vs. STATE OF M.P.

Initially a case was registered for offence under Section 380 IPC against the appli-
cant. Thereafter, a final report (khatma) was filed before the CJM as no case made out
against the applicant. But by the impugned order the C.J.M. has taken cognizance of an
offence under Section 409. IPC and criminal case has been registered against the appli-
cant after recording the evidence. Against it, the revision was filed. Whether after filing of
the final report under section 173 Cr.P.C.. the Court below should have registered an
offence under section 409 IPC against the applicant on the basis of the evidence of the
witnesses recorded by it. was a question before the High Court and the High Court held
that the case cannot be registered. The impugned order was set aside.

NOTE :- Judicial Officers are requested to go through the provisions of Section 190
(b) and (c) r/w/s 191 Cr.P.C. The provisions are relating to final report. though one relating
to filing of charge sheet and the second relating to Khatma are embodied in 172 of Cr.P.C.
Please also go through the provisions of Rules 96 to 102 of the M.P. Rules and Orders
(Criminal). Please also see 1998 (6) SCC 551. State Vs. Raj Kumar for knowing the
direction for further investigation how to be made. A separate brief article may be written
in near future on this topic.

®
55. Cr.P.C., SECTION 125 R/W/S 7 MUSLIM WOMEN (PROTECTION OF RIGHTS ON
DIVORCE) ACT, & SECTION 128 OF THE CR.P.C. :-
2001 (1) M.P.L.J. 312
MUNNI BEGAM Vs. ABDUL SATAR

Proceedings under section 128 of the Criminal Procedure Code to enforce order
under Sections 125 and 127 of the Code passed prior to enforcement of the Act not pro-
hibited.

The provisions of section 7 of the Muslim Women (Protection of Rights on Divorce)
Act. 1986 do not prohibit the proceedings under section 128 of the Code of Criminal
Procedure to enforce any order under Section 125 or 127 of the code passed prior to
enforcement of the Act. The Legislature has not included section 128 of the Code in sec-
tion 7 of the Act. Therefore, the execution under section 128 of the Code is not prohibited
by the Act.

®

56. Cr.P.C. SECTION 401 : SCOPE OF REVISION IN A CASE AGAINST JUDGMENT

OF ACQUITTAL :-

2001 (1) M.P.L.J. 329

ASHOK Vs. RAMSEWAK

Though there is no bar as such for private parties to prefer a revision petition against
order of acquittal recorded by trial Court the revisional jurisdiction of High Court has got
to be exercised only in exceptional cases where it appears that there has been some

iscarriage of justice on account of manifest error on a point of law committed by trial
Eourt. It falls upon the High Court to see that the finding of acquittal is not converted into
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a finding of conviction indirectly by passing an order of remand directing for re-trial of the
case. when it itself is forbidden to convert a finding of acquittal into a finding of conviction.
AIR 1962 SC 1788 referred to.

NOTE :- Please refer to Section 401 Cr.P.C. also

®
57. Cr.P.C. SEC

2001 (1) VID

TION 397 (2) :-
HI BHASVAR 60
UNION OF INDIA Vs. BHANWARLAL

Every order lis not interlocutory order if it is not final order. There are orders which
may be termed as intermediate orders. Revision is not barred against such orders.

L]
58. Cr.P.C.: SECTIONS 239 AND 482 :- QUASHING THE PROCEEDINGS :-
(2000) 8 SCC 547
K. RAMAKRISHNA Vs. STATE OF BIHAR

Question reg
not required to be
Section 482. How
plainant or prose
proceedings instit

arding the sufficient or reliability of the evidence to proceed further are
considered by the trial court under Section 239 and High Court under
ever, if upon the admitted facts and documents relied upon by the com-
cution, without sifting of evidence, no case is made out, the criminal
uted against the accused are required to be dropped or quashed.

®
TIONS 437,438 AND 439 : POWERS OF THE MAGISTRATETO GRANT
SE OF NON-BAILABLE OFFENCES :-
C 280
SINGH Vs. NCT, DELHI

an grant bail only when there is no reasonable ground to believe that the

59. Cr.P.C.,SEC
BAIL IN CA
(2001) 4 SC

PRAHALAD
Magistrate ¢

accused is guilty
less the accused
initially granted a

of offence punishable with sentence of death or life imprisonment, un-
is covered by the provisios to S. 437 (1). Merely because accused was
nticipatory bail under section 438 for lesser offence, i.e. under section

306 and 498-A th
latter he was foun
held that Magistra
with offence unde

NOTE :- Jud
Part at page 10 "
State of M.P., 19

Para 8 of the
The jurisdict
ples having regar
While granting the
of evidence In suf
the character, bef

at would not entitle him to grant of regular bail under section 437 when
d to be involved in greater offence like murder under Section 302. it was
te erred in granting bail under Section 437 when accused was charged
'S 302,

cial Officers are requested to go through 1996 Joti Journal December
Cancellation of bail in non-bailable offences" and Kalyan Singh Vs.
B9 Cr.L.J.

judgment is reproduced :-

on to grant bail has to be exercised on the basis of well settled princi-
d to the circumstances of each case and not in an arbitrary manner.
bail, the court has to keep in mind the nature of accusations, the nature
port thereof, the severity of the punishment which conviction will entail,
naviour, means and standing of the accused, circumstances which are

peculiar to the ac
the larger interest

cused, reasonable apprehension of the witnesses being tampered with,
s of the public or State and similar other considerations. It has also to bej

i
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kept in mind that for the purpose of granting the bail the legislature has used the words
"reasonable grounds for believing" instead of "the evidence" which means the court deal-
ing with the grant of a bail can only satisfy it (sic itself) as the whether there is a genuine
case against the accused and that the prosecution will be able to produce prima facie
evidence in support of the charge. It is not expected at this stage, to have the evidence
establishing the guilt of the accused beyond reasonable doubt.

®
60. Cr.P.C., SECTIONS 437(5) 438 :- CANCELLATION OF BAIL BY MAGISTRATE -
1989 CRI.L.J. 512
KALYAN SINGH Vs. STATE OF M.P.

Accused enlarged on bail for a non-bailable offence. Subsequently offence converted
to more serious one. Court has power to cancel bail and take back accused in custody.

While dealing with the application for bail as nature and seriousness of the offence,
the character of the evidence, circumstances which are peculiar to the accused, a rea-
sonable possibility of the accused not being secured at the trial, reasonable apprehen-
sion of witnesses being tampered with, the larger interest of the public or the State and
similar other considerations arise when a court is asked for bail in a non-bailable offence.

Ordinarily, enlargement of co-accused on bail would be a sufficient ground for not
denying similar concession to other co-accused provided that the nature of accusation
and availability of evidence is also similar and in the matter of other considerations such
as age, likelihood of the accused facing the trial etc., also the cases are similar. Other-
wise, it cannot be followed as a matter of rule that the enlargement of co-accused on bail
should implicity blind the court in enlarging other co-accused on bail. Distinguishing fea-
tures may entail distinct results. 1962 (1) Cri.L.J. 215 (SC) followed. So also power to
cancel bail and take back an accused in custody who has been enlarged on bail though
has to be exercised with care and circumspection, yet the power, though extraordinary
one is meant to be exercised in appropriate sense. Refusal to exercise the wholesome
power in cases few though they may be, will reduce it to a dead letter and will suffer the
Courts to be silent spectators to the subversion of the judicial process.

Where the accused were granted liberty of bail under S. 439 Cr.P.C. for offence
under S. 365 IPC and at a later point of time, the offence was converted to one under S.
364 IPC. The Chief Judicial Magistrate held was fully justified in exercising the powers
under S. 437 (5) Cr.P.C. and cancelling the bail with a direction to the accused to surren-
der before the court because the concession of bail was granted while the accusation did
not go beyond S. 365 IPC, but the investigation and discovery of new material pointed out
to the commission of a more heinous crime under S. 364 |IPC.

The accused persons were charged with an offence of a grave nature. There was
prima facie evidence available connecting the accused with the commission of the crime
of kidnapping of a boy returning from school to his home in broad day light from within the
populated area of a township and holding him to ransom under threat of death. Each of the
accused applicants had played a substantial role in commission of the crime. It was not a
fit case where the accused-applicants could be extended the privilege of bail, more so
when it was one of the anticipatory bail and when they had been able to successfully
violate order of the Court requiring them to surrender before it on certain date. The likeli-
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hood of the accused applicants being not available for trial looking to the seriousness of
the accusation and the likelihood of their tampering with the witnesses who are young
school-going children could not also be ruled out.

There is no rule of universal application that once an accused has been enlarged on
bail for a non-bailable offence and thereafter if he is found to have committed a more
serious offence to|which the accusation or charge is altered, he must necessarily be bailed
out. The considerations which prevail with a Judge granting bail at an earlier point of time
when the accusation was of a comparatively minor and less heinous offence would natu-
rally be different from the considerations which would prevail in the mind of the Judge

when the question of enlarging an accused on bail in connection with a comparatively
more serious offence is posed before him.

NOTE :- Judicial Officers are requested to go through 1996 Joti Journal December

part at page 10,1997 Joti Journal August part at page 29 and 1997 Joti Journal
December part art page 41.

Please also refer to Prahlad Singh Vs. N.C.T. Delhi AIR 2001(S.C.) Page 1444.
®
61. EVIDENCE ACT, SECTIONS 27 AND 156, AND 2) Cr.P.C. SECTIONS 154 AND
157 AND 3) CRIMINAL TRIAL : APPRECIATION OF EVIDENCE :-
2001 (1) JLJ 72
RAVINDRA PRASAD VERMA Vs. STATE OF M.P.

Recitals never put to maker or writer during their cross-examination. They cannot be
qguestioned. Contradictions and improvements of prosecution witnesses not demolishing

story relating to actual offence committed. Such contradictions and improvements are
immaterial.

®

62. EVIDENCE ACT, SECTIONS 8 AND 27 : DISCOVERY MEMO AND RECOVERY :-
2001 (1) VIDHI BHASVAR 54
JITENDRA SINGH Vs. STATE OF M.P.

Discovery memo prepared on information of accused. Accused pointing out house in
which he stored gontraband article which was actually recovered, also. Conduct of ac-
cused pointing of out house is admissible under section 8 of the Act.

[ ]

63. EVIDENCE ACT, SECTION 45 : EXPERT'S OPINION : APPRECIATION BY THE
COURT :-
2001 (1) VIDHI BHASVAR 45
SANTOSH SINGH Vs. STATE OF M.P.

Two injuries found by the doctor. Eye-witnesses deposing infliction of four injuries.
Court is not preclugded to examine successive blow on the same spot by considering width
and length of wounds.

®
64. EVIDENCE ACT, SECTION 50 R/W/S 494 IPC: BIGAMOUS MARRIAGE MUST BE
PROVED

2001(1) M.P.H.T. 389
GOPAL SINGH Vs. SURAJBHAN SINGH
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Bigamous marriage must be proved that the alleged second marriage was solem-
nised according to the customs and circumstances. That is a sine qua non to prove the
offence of bigamy punishable under section 494 IPC. While appreciating the evidence in
such a case the approach of the Court must be pragmatic and not pedantic. It is well
known that a bigamous marriage is performed secretly at place away from the place where
the first wife is residing. It becomes an uphill task for the first wife to prove due observ-
ance of essential rites and ceremonies &f the second marriage. Therefore, whatever evi-
dence she is able to collect and produce before the Court must be examined in right
perspective. The evidence adduced to establish the second marriage must be depend-
able and of the nature required in a criminal case.

The proviso to Section 50 of the Evidence Act enacts only this much that the opinion
evidence of the nature mentioned, which is otherwise made relevant by the main body of
Section 50 of the Act for the purpose of proving existence of relationship, shall not be
sufficient to prove a marriage in a prosecution under Section 494 IPC. The proviso does
not make the opinion evidence relating to the marriage either irrelevant or inadmissible.
Therefore, the only effect of the Proviso is that on the basis of the opinion evidence alone,
the Court cannot hold in a prosecution under Section 494, IPC that the factum of the
marriage has been proved.

®
65. EVIDENCE ACT, SECTIONS 133, 114 (B) : APPRECIATION OF EVIDENCE :-
2) PREVENTION OF CORRUPTION ACT, SECTIONS 2, 5(1) (D) AND 5(2) :- EM-
PLOYEE OF M.P.E.B. CANNOT BE CONSIDERED AS A PUBLIC SERVANT FOR
PROSECUTION UNDER THE SECTION :-
2001 (1) M.P.H.T. 330
BIMAL KUMAR Vs. SPECIAL POLICE ESTABLISHMENT LOKAYUKT

The law is well settled on the point that in case of accepting the bribe, the position of
the complainant is that of an "accomplice witness" and his statement cannot be accepted
on any fact in absence of corroboration as a matter of prudence and practice.

The prosecution and trial initiated against the appellant considering him a public
servant is vitiated and the accused appellant on this very ground deserves acquittal of the
alleged charges under the Act of 1947 and 161 of the IPC.

It emerged that before taking the search of the accused as also the search of the
house, the members of the trap party on the persons conducted-the search did not give
their personal search before the appellant. As such, in the circumstances the possibility
of plantation of the currency notes in the almirah and its recovery during the search can-
not be ruled out.

®
66. EVIDENCE ACT, SECTION 138 : CROSS EXAMINATION - A MATTER OF SUB-

STANCE

2001 (1) JLJ 106 :

SHIVCHARANLAL Vs. MUNICIPAL CORPORATION, GWALIOR

Matter of cross examination is a matter of substance, not merely a matter of proce-
dure. Statement of witness gone unchallenged, has to be accepted as it is.

]
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67.
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clothes and unten
fetch milk. When PW 10 came home in the night, she learnt from PW 8 that her daughter

1) EVIDENCE ACT, SECTIONS 45, 114 ILL. (E) AND 27

2) CR.P.C., SECTIONS 100 (5), 161 & 162

3) I.LP.C., SECTIONS 376/34 AND 304 PT. 1l/34

APPRECIATION OF MEDICAL EVIDENCE AND WITNESSES ON MEMORANDUM

: REQUIRE

ENT OF SECTION 27 EVIDENCE ACT :-

(2001) 1 SCC 652
STATE GOVT. OF N.C.T. OF DELHI Vs. SUNIL
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had been taken by A-1. So she went to A-1's house at about 9 p.m. There she found her
child lying completely nude next to accused-Respondent 2 (A-2) on the second floor of the
house, who was then deep in his sleep. Then A-1 who was found in an inebriated condi-
tion, hurled a remark that he had despatched the deceased to heaven. It was then she
realised that her child was not breathing. PW 10 Sharda then took the child to the hospital.
The doctor who initially examined her noted only "multiple bruises all over the body" in the
Medico-Legal Certificate (MLC) and pronounced her dead. But the doctor (PW 1) who
conducted autopsy on her body gave full details in his post-mortem report about the fea-
tures noticed by him on the dead body. The corpse was full of abrasions and contusions.
The prominent among them were counted by the doctor as 25 in number and he described
the situs and dimensions of all of them. Among them, oval fashioned multiple abrasions on
the left cheek appeared to him as marks of biting. Both the upper and lower lips of the
child were bruised violently. Marks of violent handling of both the thighs, lower abdomen
and pubic region were also described by the doctor. The doctor noted that the vaginal
orifice was so badly mutilated that one middle finger could easily admitted into it. Even the
tongue was not spared in that violence. The doctor also examined the head injury and
opined that the child died "due to intracranial damage consequent upon surface force
impact to the head". The Sessions Court accepted this medical report as reliable. It found
that the prosecution had established the following circumstances: (1) A-1 had taken the
child from the house of PW 8 by about noon on the fateful day; (2) the child was recovered
from the house of A-1 and she was then found breathless; (3) the child was lying naked by
the side of A-2 who was in deep sleep when PW 10 lifted her up; (4) A-1 who was then in
an inebriated condition, blurted out that the child was sent to heaven; (5) the bloodstained
knickers of the victim were later recovered from the house of A-2 on the basis of the
statement given to the police. The trial court concluded on the strength of those circum-
stances that both the respondents are liable to be convicted for murder, rape and unnatu-
ral offence, while A-1 was additionally liable for kidnapping the child for murder. Accord-
ingly the trial court convicted both the respondents under Sections 364, 376, 377 and 302
r/'w Section 34 IPC and sentenced A-2 to death and A-1 to life imprisonment on the charge
of murder and awarded lesser sentences for the remaining counts. However, the High
Court doubted the correctness of the medical report of PW 1 in view of the entry made in
the MLC by the doctor who had first examined her. The High Court also found discrepancy
in the evidence of PWs 8, 10 and 12 (a neighbour). The High Court also declined to place
any weight on the circumstances relating to recovery of bloodstained knickers of the vic-
tim on the ground that the seizure memo was not attested by any independent witness.
Thus the High Court declined to believe the poiice version as true.and consequently it
acquitted the two accused-respondents. Disposing of the State's appeal, the Supreme
Court.

Held :

The doctor who made the entry in the MLC was not examined as a witness in the
Court. Apparently that doctor was not disposed to conduct a detailed examination on the
dead body either because he was pretty sure that the body would be subjected to a de-
tailed autopsy or because the doctor himself was in a great hurry. Whatever be the reason,
no court could afford to ignore the report of the doctor who conducted the autopsy with
meticulous precision about all the features noticed, merely on the strength of what an-
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IR 1983 SC 1225, relied on

€
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q

State v. Ramesh 1988 Cri LJ 4233 (Del.), reversed

Hence it is

a fallacious impression that when recovery is effected pursuant to any

statement made by the accused the document prepared by the investigating officer con-
temporaneous, with such recovery must necessarily be attested by the independant Wit]
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nesses. Of course, if any such statement leads to recovery of any article it is open to the
investigating officer to take the signature of any person present at that time, on the docu-
ment prepared for such recovery. But if no withess was present or if no person had agreed
to affix his signature on the document, it is difficult to lay down, as a proposition of law,
that the document so prepared by the police officer must be treated as tained and the
recovery evidence unreliable. The court has to consider the evidence of the investigating
officer who deposed to the fact of recovery based on the statement elicited from the ac-
cused on its own worth.

It is an archaic notion that actions of the police officer should be approached with
initial distrust. It is time now to start placing at least initial trust on the actions and the
documents made by the police. At any rate, the court cannot start with the presumption
that the police records are untrustworthy. As a proposition of law the presumption should
be the other way around. That official acts of the police have been regularly performed is
a wise principle of presumption and recognised even by the legislature. Hence when a
police officer gives evidence in court that a certain article was recovered by him on the
strength of the statement made by the accused it is open to the court to believe the ver-
sion to be correct if it is not otherwise shown to be unreliable. It is for the accused, through
cross-examination of witnesses or through any other materials, to show that the evidence
of the police officer is either unreliable or at least unsafe to be acted upon in a particular
case. If the court has any good reason to suspect the truthfulness of such records of the
police the court could certainly take into account the fact that no other independent per-
son was present at the time of recovery. But it is not a legally approvable procedure to
presume the police action as unreliable to start with, nor to jettison such action merely for
the reason that police did not collect signatures of independent persons in the documents
made contemporaneous with such actions.

Thus on consideration of the entire evidence in this case, there is no doubt that the
trial court had come to the correct conclusion that the two respondents were the rapists
who subjected the child to such savage ravishment. The Division Bench of the High Court
has grossly erred in interfering with such a correct conclusion made by the trial court as
the reasons adopted by the High Court for such interference are very tenuous. Nonethe-
less, it is difficult to enter upon a finding that the respondents are equally guilty of murder
of the child. The opinion of PW 1 that the child died due‘to "intracranial damage conse-
quent upon surface force impact to the head" was made with reference to the subdural
haematoma which resulted in subarachnoid haemorrhage. Such a consequence happened
during the course of the violent ravishment committed by either both or by one of the
rapists without possibly having any intention or even knowledge that their action would
produce any such injury. Even so, the rapists cannot disclaim knowledge that the acts
done by them on a little infant of such a tender age were likely to cause its death. Hence
they cannot escape conviction from the offence of culpable homicide not amounting to
murder. In the result the impugned judgment of the High Court is set aside and the convic-
tion passed by the trial court under Sections 376 and 377 read with Section 34 IPC is
restored. The trial court awarded the maximum sentence to the respondents under the
said counts i.e. imprisonment for life, The fact-situation in this case does not justify any
reduction of that sentence. The respondents are also liable to be convicted under Section
304 Part Il, read with Section 34 IPC though it is unnecessary to award any sentence
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thereunder, in view of the sentence of imprisonment for life awarded to the respondents
under the other two counts.

State v. Ramesh, 1998 Cri LJ 4233 (Del.), reversed.

Courtesy - SCC and Eastern Book Company, Lucknow 226001.

®
68. ESSENTIAL COMMODITIES ACT, SECTIONS (7) AND SECTION 10(A) :
NATURE OF OFFENCE : IF THE OFFENCE IS BAILABLE ANTICIPATORY BAIL
 APPLICATION NOT TENABLE :-
2001 (1) M.P.H.T. 213
DINESH KUMAR DUBEY Vs. STATE OF M.P.

Essential Commodities (Special Provisions Act, 1981, Section 10A referred to and
the law discussed.

By the Essential Commodities (Special Provision) Act, 1981 Section 10-A of the
original Act of 1955 was amended and after the word 'cognizable’, the words 'and non-
bailable' were introduced. The said Act of 1981 was to remain in force for a period of five
years only from the date of commencement of 1981 Act. Thereafter, by the Essential
Commodities (Special Provisions) Continuance Act, 1987 para 2 of the preamble of 1981
to the Essential Commodities (Special Provisions) Act, 1981 was amended and in place
of five years period of 10 years was substituted. Thereafter by Third Amendment, the said
period of continuance was made for fifteen years. After expiry of fifteen years no amend-
ment Act was brought into force but certain ordinances were issued. The last of the ordi-
nance was issued in the year 1988, which lost its life and efficacy by lapse of time there-
after no Act or ordinances have been issued to continue the provisions of 1981 Act.

If 1981 Act has lost its life then any amendment incorporated by the said Act, which
was to remain in force for a period of five, ten or fifteen years would come to an end and
additional words, "and non-bailable" shall become non-est and otios. Section 10-A with-
out the said amendment shall now be read as "Notwithstanding anything contained in the
Code of Criminal Procedure, 1973 every offence punishable under the Act shall be Cog-
nizable".

In view of the above legal provisions the offence is not non-bailable. Cognizance of
such an offence can be taken but in the absence of any other provisions showing the
offence to be non-bailable, the offence would continue to be bailable in view of Schedule
Il to the Code of Criminal Procedure, 1973.

®
69. 1) HINDU MARRIAGE ACT, SECTIONS 24 AND 26

2) EVIDENCE ACT, SECTION 112 : ENTITLEMENT OF LITIGATION EXPENSES:-

2001 (1) M.P.L.J. 43

YASHPAL Vs. ANJANA

Wife getting salary of about Rs. 4725/- per month. Application filed by wife claiming
litigation expenses in divorce proceedings. Trial Court granted Rs. 2,500/- towards ex-
penses of litigation. The order was set aside. '

In the present application wife claimed grant of maintenance, to the Minor son. Hus-
band disputed parentage of the child. No evidence had been adduced and the parties
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agreed for blood grouping of the child but the same had not been done. Presumption
under section 112 of the Evidence Act would arise in favour of the wife. Grant of mainte-
nance allowance for the child at Rs. 600/- per month towards monthly maintenance allow-
ance allowed from the date of order and not from the date of filing of the application.
Devesh Pratap Vs. Sunita Singh, AIR 1999 MP 174, Shankar Lal Vs. Smt. Krishan
Tiwari, 1995 Vol. I.D. & M.C., 492 relied on and Vinay Kumar Vs. Smt. Mithilesh Bai,
1995 Vol. IID. & M.C. 133 not applicable.

[ ]
70. HINDU MINORITY AND GUARDIANSHIP ACT, SECTION 6 :
2) GUARDIANS AND WARDS ACT, SECTION 19(B) : MOTHER CAN BE GUARD-
IAN DURING THE LIFE TIME OF THE FATHER :-
2001 (1) M.P.H.T. 349
KAMAL KISHORE Vs. RAMSWARUP

Joint family property does not belong to minor alone, therefore, permission of the
Court is not necessary.

In all situations where the father is not in actual charge of affairs of the minor either
because of his indifference or because of an agreement between him and the mother of
the minor (oral or written) and the minor is in the exclusive care and custody of the mother
or the father for any other reason is unable to take care of the minor because of his
physical and/or mental incapacity, the mother, can act as natural guardian of the minor
and for all her actions husband would be deemed to be 'absent for the purpose of Section
6 of the Hindu Minority and Guardianship Act and Section 19(b) of the Guardians and
Wards Act.

Property in question was joint family property of several persons not the individual
property of minor alone. They were having only the undivided share in the property. Thus
the provisions of Section 8(2) of the Hindu Minority and Guardianship Act has no applica-
tion to the instant case. :

®
71. HINDU MINORITY AND GUARDIANSHIP ACT, SECTION 8(2) : JOINT FAMILY

PROPERTY IN WHICH MINOR HAD INTEREST : SALE BY FATHER : PROVISIONS

NOT APPLICABLE :-

2001 (1) M.P.L.J. 98

KAMAL KISHORE Vs. RAMSWARUP

In order to attract Section 8 (2) of the Hindu Minority and Guardianship Act, the
property should be the property of minor and not the property of the family. When the land
sold by father of the minor was joint family property of several persons and not the indi-
vidual property of the minor alone, the provisions of section 8(2) did not apply to the case.
Gullu Vs. Bhagchand, MPWN 1982 SN 68 relied on. ‘

®
72. HINDU SUCCESSION ACT : SECTION 8 : ENTITLEMENT OF ILLEGITIMATE
CHILD TO INHERIT SELF ACQUIRED PROPERTY OF THE DECEASED FATHER :
2001 (1) M.P.L.J. 39
KHUMAN Vs. BARELAL

Son begotten from mistress whose husband was already alive at the time and the
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person from whom the child was born had his wife then living not entitled to claim any
share in the self acquired property of the deceased father. Such illegitimate son stands
excluded from the rights of a son in the matter of inheritance in view of the definition of
'son’ in the General Clauses Act which does not include an illegitimate son. Reshamlal
Vs. Balwant Singh, 1994 MPLJ 446 and Ramkali Vs. Mahila Shyamwati and others,
2000 (3) M.P.L.J. 361 = AIR 2000 MP 288 referred to.

®
73. HINDU LAW : ALIENATION BY COPARCENOR (VINDHYA PRADESH REGION)
2001 (1) M.P.L.J. 249
BHAGWANDAS Vs. STATE OF M.P.

Alienation by co-parcener. Banaras School of Mitakshara Law applicable in Vindhya
Pradesh Region. Co-parcener cannot alienate the land without the consent of the other
co-parcener even to the extent of his own share. Plaintiff had obtained suit property by
survivorship after death of his father. Admittedly, plaintiff was the son of the deceased and
suit property was the ancestral property. Suit property could not be alienated without
consent of his son. Suit by son challenging alienation by father was decreed. 1997 (2)
M.P.L.J. 202, Diwan Singh Vs. Bhayyalal relied on.

(]

74. 1.P.C., SECTIONS 364 AND 362 : ABDUCTION FOR MURDER : QUANTUM OF
PROOF REQUIRED :-
2)  1.P.C., SECTION 300 : MURDER : WHETHER BODILY INJURY WAS SUFFI-
CIENT IN THE ORDINARY COURSE OF NATURE TO CAUSE DEATH : QUESTION
NOT PUT BY PUBLIC PROSECUTOR TO THE DOCTOR : EFFECT OF : DUTY OF
THE COURT - EXPLAINED :-
3)  CRIMINAL TRIAL : IDENTIFICATION CORPUS DELICIT : CIRCUMSTAN-
TIAL EVIDENCE : RECOVERY OF SHIRT OF THE DECEASED ON THE BASIS OF
THE STATEMENT MADE BY THE ACCUSED - EFFECT OF :
4)  EVIDENCE ACT, SECTIONS 114,101 AND 106 : APPLICABILITY AND PRE-
SUMPTION :-
5)  PRACTICE AND PROCEDURE (CRIMINAL) : COURTS SHOULD WHILE OR-
DERING ACQUITTAL ORDINARILY DESIST FROM CASTIGATING THE INVESTI-
GATION :-
(2000) 8 SCC 382
STATE OF W.B. Vs. MIR MOHAMMAD OMAR

A. Abduction of a person should be shown to have been done with the objective of
murdering him-FIR lodged after the incident of abduction, when fact of murder had
not come to light, referring to accused as saying that he would finish off the de-
ceased-On facts, held, prosecution succeeded in establishing that the abduction
was for committing murder.

It was held as under :-

Abduction takes place when a person is compelled by force (or such person is in-
duced by any deceitful means) to go from any place. The important task for the prosecu-
tion to establish the offence under Section 364 IPC is to demonstrate that abduction of a
person was for murdering him. Even if the murder did not take place, the offence would be
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complete if the abduction was completed with the said objective. Conversely, if there was
no such objective when the abduction was perpetrated, but later the abductors murdered
the victim, Section 364 IPC would not be attracted, though in such a case the court may
have to consider whether the offence of cylpable homicide (amounting to or not amount-
ing to murder) was committed.

In the FIR lodged by the PW after the abduction, the PW stated that while taking

away the deceased the abductors were saying that they would kill the deceased. When
the FIR was given PW had no reason to believe that the deceased was not alive. All the
broad features of a this case eloquently support the version of the witnesses to conclude
that the words attributed to the accused were really uttered by them. Thus it must be held
that all the accused abducted the deceased in order to murder him.

B.

Criminal Trial-ldentification of corpus delicti-Indentification of a mangled body lying
in hospital-Medical evidence-Deceased, a Hindu, aged 29 years - A junior doctor of
the hospital, by mere looking at the dead body, opining that it was of a person aged
about 40 years and that the penis had undergone "religious circumcision"-On the
other hand, a senior doctor of the hospital, a specialist in Forensic Medicine, who
conducted post-mortem examination, not finding any such thing in the body - Moreo-
ver, kith and kin of the deceased clearly identifying the dead body as that of the
deceased-Held, evidence of the junior doctor was slipshod and unreliable - There
was no inconsistency in evidence regarding identification of the deceased.

HELD FURTHER THAT :

The junior doctor who was only a stripling in the profession having just completed his

internship after his graduation had said in his evidence that when he examined the patient
he found "the glans penis exposed; foreskin was rolled back; thus it appeared to be a case
of early circumcision”. He also estimated that the dead body was of a person aged 40
years. On the other hand the doctor who conducted the post-mortem examination was a
senior person, being a Reader in Forensic Medicine. He did not find any evidence of such
circumcision on the dead body. Therefore, such a slipshod observation regarding such a
vitally important identification mark opined by the junior doctor, cannot be taken as a seri-
ously observed feature. Similarly, the age estimated by this novice medical practitioner
without conducting any medical tests in that regard is hardly sufficient to conclude that the
dead body was that of a person aged 40. Even otherwise the approximation of the age
made by looking at the dead body is not enough to offset the age spoken to by the kith and
kin of the deceased. There was little scope even to doubt the possibility of some other
dead body being mistakenly treated as that of the deceased while conducting the post-
‘mortem examination. The relatives and friends of the deceased saw the same dead body
and they had no doubt at all that it was that of the deceased.

C.

Penal Code, 1860 - S. 300 - Whether the bodily injury was sufficient in the ordinary
course of nature to cause death - That question was not put by Public Prosecutor to
the doctor who conducted the post-mortem examination - Doctor opining that the
deceased was murdered and that death had resulted from multiple injuries and inju-
ries on vital organs-From the nature of the injuries it could be concluded that injuries
were responsible for causing death - Held, trial court itself could have come to the
same conclusion and hence mere non-mention by the doctor that the injuries were
sufficient in the ordinary course of nature to cause death would be inconsequential.
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The post-mortem report made by the doctor (PW 30) shows that the victim was mur-
dered. He noticed as many as 45 injuries on the dead body which included fracture of 5
ribs (2 to 6) on the left side towards sternal end, fracture of some of the fingers and
extravasation of blood on the right side of occipital region and also on the situs of the rib
fractures. The remaining injuries included a few lacerated wounds, contusions and aber-
rations. There was just one minor incised wound on the left pinna. The right lung was
congested. The doctor opined that death of that deceased had resulted from multiple
injuries and injuries of vital organs and it was homicidal in nature. The Sessions Judge
concluded thus on the said issue: "There being no evidence on record to show that the
injuries were sufficient in the ordinary course of nature to cause death, it cannot be said
that the injuries noticed by the autopsy surgeon (PW 30) were responsible for causing the
death of the deceased Mahesh."

The trial court made a fallacious conclusion regarding the death of the deceased on
the premise that the public prosecutor did not elicit from the doctor as to whether the
injuries were sufficient in the ordinary course of nature to cause death.

No doubt it would have been of advantage to the court if the public prosecutor had
put the said question is not enough for the court to reach wrong conclusion. Though not
an expert as PW 30, the Sessions Judge himself would have been an experienced judicial
officer. Looking at the injuries he himself could have deduced whether those injuries were
sufficient in the ordinary course of nature to cause death. No sensible man with some
idea regarding the features of homicidal cases would come to a different conclusion from
the injuries indicated above, the details of which have been stated by the doctor (PW-30)
in his evidence.

D. Criminal Trial - Circumstantial evidence - Shirt worn by deceased recovered on the
basis of statement made by accused indicating the place where he had concealed
the same - Held, it would reveal a circumstance that the accused had concealed the
said shirt - Evidence Act, 1872,S. 27.

E. Criminal Trial - Circumstantial evidence - Shirt recovered on the basis of statement
made by accused before police - Shirt, on being subjected to serological examina-
tion at Forensic Science Laboratory, found to be stained with human blood -
However, that circumstance was not put to the accused when they were ques-
tioned by Sessions Judge under S. 313 CrPC - Held, that circumstance cannot be
used against the accused.

F. Evidence Act, 1872 - Ss. 114, 101 and 106 - Applicability - Presumption versus
burden of proof - Presumption, when and how can be drawn - Inference regarding
existence of one fact against accused can be drawn from another set of proved facts
- Burden lies on accused to rebut such inference by virtue of his special knowledge
about such fact - Where prosecution proved that deceased was abducted with the
object of murdering him and was taken out of the place where he was staying by the
accused persons and thereafter deceased could not be seen until his dead body
was found in mangled condition soon after the incident, what had happened to the
deceased so long he was with the accused persons was known to them alone which
they failed to explain - In the circumstances, held, presumption can be drawn that
accused had murdered the deceased.
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It was held that :

The pristine rule that the burden of proof is on the prosecution to prove the guilt of
the accused should not be taken as a fossilised doctrine as though it admits no process of
intelligent reasoning. The doctrine of presumption is not alien to the above rule, nor would
it impair the temper of the rule. On the other hand, if the traditional rule relating to burden
of proof of the prosecution is allowed to be wrapped in pedantic coverage, the offenders in
serious offences would be the major beneficiaries and the society would be the casualty.

Presumption of fact is an inference as to the existence of one fact from the existence
of some other facts, unless the truth of such inference is disproved. Presumption of fact is
a rule in law of evidence that a fact otherwise doubtful may be inferred from certain other
proved facts. When inferring the existence of a fact from other set of proved facts, the
court exercise a process of reasoning and reaches a logical conclusion as the most prob-
able position. The above principle has gained legislative recognition in India when Sec-
tion 114 is incorporated in the Evidence Act. It empowers the court to presume the exist-
ence of any fact which it thinks likely to have happened. In that process the court shall
have regard to the common course of natural events, human conduct etc. in relation to the
facts of the case.

In this context the principle embodied in Section 106 of the Evidence Act can be
utilised. The section is not intended to relieve the prosecution of its burden to prove the
guilt of the accused beyond reasonable doubt. But the section would apply to cases where
the prosecution has succeeded in proving facts from which a reasonable inference can be
drawn regarding the existence of certain other facts, unless the accused by virtue of his -
special knowledge regarding such facts, failed to offer any explanation which might drive
the court to draw a different inference.

Shambhu Nath Mehra v. State of Ajmer, AIR 1956 SC 404 : 1956 SCR 199 : 1956
Cri LJ 794, relied on

In the present case, the facts which the prosecution proved including the proclaimed
intentign of the accused, when considered in the light of the proximity of time within which
the victim sustained fatal injuries and the proximity of the place within which the dead
body was found are enough to draw an inference that victim's death was caused by the
same abductors. If any deviation from the aforesaid course would have been factually
correct only the abductors would know about it, because such deviation would have been
especially within their knowledge. As they refused to state such facts, the inference would
stand undisturbed.

G. Practice and Procedure - Courts should while ordering acquittal ordinarily desist
from castigating the investigation - Criminal Procedure Code, 1973, S. 156 - Casti-
gation of investigation if justified on acquittal of accused.

Castigation of investigation unfortunately seems to be a regular practice when the
trial courts acquit the accused in criminal cases. In our perception it is almost impossible
to come across a single case .wherein the investigation was conducted completely flaw-
less or.absolutely foolproof. The function of the criminal courts should not be wasted in

icking out the lapses in investigation and by expressing unsavoury criticism against in-
vestigating officers. If offenders’'are acquitted only on account of flaws or defects in inves-
kigation, the cause of criminal justice becomes the victim. Effort should be made by courts
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to see that criminal justice is salvaged despite such defects in investigation. Courts should
bear in mind the time constraints of the police officers in the present system, ill-equipped
machinery they have to cope with, and the traditional apathy of respectable persons to
come forward for giving evidence in criminal cases which are realities the police force
have to confront while conducting investigation in almost every case. Before an investi-
gating officer is imputed with castigating remarks the courts should not overlook the fact
that usually such an officer is not heard in respect of such remarks made against them.
The court need make such deprecatory remarks only when it is absolutely necessary in a
particular case, and that too by keeping in mind the broad realities indicated above.

Courtesy :- S.C.C.and Eastern Book Company Lucknow (U.P.)

NOTE :- Judicial Officers are requested to go through this judgment as it is of impor-
tant nature. They are also requested to go through para 38 of the judgment with reference
to a judgment in Shamboonath Mehra Vs. State of Ajmer, AIR 1956 SC 404 which
refers to section 106 of the Evidence Act. That particular paragraph of that judgment is
again reproduced :

"This lays down the general rule that in a criminal case the burden of proof is on the
prosecution and Section 106 is certainly not intended to relieve it of that duty. On the
contrary it is designed to meet certain exceptional cases in which it would be impossible,
or at any rate disproportionately difficult for the prosecution to establish facts which are
‘especially’ within the knowledge of the accused and which he could prove without diffi-
culty or inconvenience. The word 'especially’ stresses that. It means facts that pre-emi-
nently or exceptionally within his knowledge."

@
75. 1.P.C., SECTIONS 99, 104, 105 AND 425 : PRIVATE DEFENCE :-
2001 (1) JLJ 72
RAVINDRA PRASAD VERMA Vs. STATE OF M.P.

The right available under Section 104 is restricted by not on|y-Section 99 but further
restricted by Section 105. In case of mischief it continues till mischief is committed.
®
76. 1.P.C., SECTIONS 148, 149 AND 326/34 : APPLICABILITY OF :-
2001 (1) VIDHI BHASVAR 37
DHARMA SINGH Vs. STATE

Presence of two accused ruled out by injured eye-witnesses. Number of remaining
accused reduced to four only. No offence under Section 148 is made out. Accused person
convicted with the aid of this provision not found present even formation of unlawful as-
sembly demolished. Such accused can be punished.

: e
77. 1.P.C., SECTION 97 :-

2001 (1) MPWN S.N. 34

GUDDU ALIAS RAKESH Vs. STATE OF M.P.

Cattle allowed to stray into field of accused. Altercation and beating given in field of
the accused. Criminal tresspass or mischief committed. Accused gets the benefit of right
of private defence of property.

®
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78. 1.P.C., SECTIONS 304-1 R/W/S 34, 149, 97 AND 99 : RIGHT OF PRIVATE DE-
FENCE EXPLAINED :-
2001 (1) M.P.H.T. 189
GOVIND SINGH Vs. STATE OF*M.P.

Right of private defence of person and property under Section 97 of the Code-Is
subject to restrictions under Section 99 of the Code-Sections 34 and 149 of the Code do
not apply where this right is available to accused-Where individual act could not be attrib-
uted to any particular individual person exceeding right of private defence, other persons
could not be punished with the aid of Section 34 or 149 of the Code-Prosecution evidence
showing that a fatal blow of knife by accused/appellant-1 caused death of deceased-
Corroborated by medical evidence-Held, other appellants could not be held liable for com-
mission of offence under Section 304-1/34- Only appellant No. 1 convicted under Section
304-1. AIR 1968 SC 702 and AIR 1971 SC 1834 relied on.

From the prosecution evidence (Exh. P-1 FIR) itself, it is clear that it was accused
Govind Singh who gave fatal blow by knife which resulted in the death of deceased. Exh.
P-7 medical report goes to show that it was this injury which resulted into the death of
deceased. On the basis of material on record, if the prosecution case in accepted as it is,
it would be appellant No. 1 Govind Singh who is responsible for causing death of the
deceased. So far as other accused are concerned, they can not be held liable for commis-
sion of offence under Section 304 Part |I. Section 97 of the Indian Penal Code envisages
right of private defence of body and of property subject to the restrictions enunciated in
Section 99 of the IPC. From the evidence on record, it can not be inferred that the said
appellants exceeded the right of private defence as the injuries caused by them to the
complainant party are not of grievous nature. Hon'ble Supreme Court in the case re-
ported in AIR 1968 SC 702 has held that since the right of private defence of person and
property was available to the accused, question of applicability of Section 149 or Section
34 does not arise. It was further held that where individual act could not be attributed to
any particular individual who had exceeded the right of private defence, the other person
would not be liable to be punished with the aid of Section 149 or Section 34, IPC.

WORDS AND PHRASES : MEANING OF THE WORD "SETTLED POSSESSION" :-

The words "Settled possession” means clear and effective possession of a person
and even if he is a trespasser, he is entitled to defend his property and such a right is
available even against the true owner. AIR 1968 SC 702 and 2001 (1) MPHT 45 = 2000
(1) JLJ 336 relied on.

®
79. L.P.C., SECTIONS 354, 306 AND 107 : 'MOTIVE' AND 'ABETMENT' : DISTINC-
TION BETWEEN :-
2001 (1) M.P.H.T. 142
ANJANI KUMAR Vs. STATE OF M.P.

Appellants/accused convicted and sentenced for offence under Sections 354 and
306, IPC. Hence, this criminal appeal-1t is alleged that appellants/accused misbehaved
with deceased and tried to remove her Sari. She committed suicide by hanging herself
due to humiliation. Cause for suicide :was alleged the act of accused persons of trying to
outrage her modesty. Accused abjured guilt. Held, It is established that accused tried to
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outrage modesty of deceased. They committed offence which falls under Section 354,
IPC-Severity and degree of the act of accused is not established to make out a case
under Section 306, IPC-There is difference between motive and abetment. Conviction
under Section 306, IPC set aside but under Section 354, IPC upheld. Appeal partly al-

lowed. AIR 1989 SC 1661 and 1996 Cr.L.J. (1) 894 followed. 1993 MPLJ 729 and 1994
JLJ 758 relied on.

Offence under Section 354, IPC is clearly made out. Deceased committed suicide
immediately after the incident in the same evening and the accused are not entitled for
any leniency in the matter of sentence on the ground that they were young at the relevant
time. They ought to know in their formative years the consequence of their act. The young

age does not give the licence to misbehave with a woman or entitles to be dealt with
leniency.

®
80. ILP.C., SECTIONS 471, 420 AND 198 :-
(2001) 1 SCC 719

TULSIBHAI JIVABHAI Vs. STATE OF GUJARAT

Appellant using a duplicate certificate of marks-sheet with changes as true certifi-
cate, knowing it to be false in material particular and thereby getting admission to poly-
technic course. It was held that conviction is justified.

PENOLOGY : SENTENCE : PROPORTION OF :-

Looking to the nature of the offence and the fact that the appellant's past and present
records have been good and the fact that he has already lost his career and is now mar-
ried, his sentence reduced to that already undergone. :

®
81. INDIAN SUCCESSION ACT, SECTION 372 : PROCEEDINGS UNDER ARE SUM-
MARY ONE AND SUBJECT TO DECISION BY CIVIL COURT :-
2001 (1) M.P.L.J. 46
RAMESHCHAND Vs. SMT. SHAKUNTALA DEVI

The proceeding under section 372 of the indian Succession Act, 1925, is only a
summary proceeding and any decision therein in regard to the entitlement to the property
left by the deceased dying intestate and the grant of the certificate to a particular person
or applicant is always subject to the decision of a Civil Court of competent jurisdiction in
a regular suit.

On the facts found by the trial court, it was apparent that the claimant was entitled to
the grant of the succession certificate as prayed for. When all the basic necessary facts
enabling the trial Court to come to a definite conclusion in regard to the entitlement to
have the succession certificate as prayed for, had been found and established, there could
be no impediment in the grant of the succession certificate. The view to the contrary taken
by the Court below was not supportable in law. The finding in that regard reversed.

Even in a case where there are more than one applicants for the succession certifi-
cate, only one certificate should be granted as the grant of two or more succession certifi-
cates is not contemplated. However, while granting the certificate, it ought to be ensured
that the interest of all the applicant which is found to have been established is protected.
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NOTE :- Please refer to AIR 1966 All 107 Ganga Devi Vs. Munia and Musamma
Jagatram Vs. Gayatri Devi, AIR 1936 Patna 430.
®
82. INTEREST ON AMOUNT WITHHELD WITHOUT JUSTIFICATION AND CONSTI-
TUTION OF INDIA, ART. 226 :-
2001 (1) M.P.L.J. 117
J.D. SURYAVANSHI Vs. STATE OF M.P.

Dues payable to Additional Government Pleader paid during the course of Writ Peti-
tion. The question raised was liability to pay interest amount due between the period June
1986 to December 1991. Such amount was paid during the pendency of the Writ Petition
filed claiming payment. There was no explanation from the Government for the inordinate
delay. The state is bound to indemnify the person for withholding the amount. Non-pay-
ment of interest over the amount found due and actually paid later on will be wholly unjust
and unfair. The State Government was directed to pay interest at the rate of 12% per
annum.

NOTE :- Please refer to 2000 (2) Vidhi Bhasvar 99, Hope Textiles Vs. Union of
India also reported in 'JOTI JOURNAL' 2001 February issue at page 37, Tit Bit No. 4.

®
83. JOINT FAMILY AND PROPERTY OF JOINT FAMILY :-
2001 (1) M.P.L.J. 505
'RAJESHWARI RAJENDRA KUMAR JAIN Vs. BALCHAND BHAIYALAL JAIN

Merely because a family is joint, every property purchased or held by its members is
not a property of Joint Family.

It is settled principle that there is no presumption that joint family possesses joint
property. Merely because a family is joint, every property purchased or held by its mem-
bers is not a property of joint family. The burden of proving it to be so is on the party
asserting it.

: ®
84. JURISPRUDENCE :- BINDING NATURE OF THE ORDER, BINDING EFFECT PREC-
~ EDENT :-

2001 (1) VIDHI BHASVAR 11

DULARI Vs. COLLECTOR, RAIPUR

The order of the trial court set aside and the case was remanded. The question was
neither decided finally nor addressed with reference to legal position. The order does not
remain binding.

]
85. JURISDPRUDENCE :- POWERS OF THE APEX COURT :- BINDING EFFECT :-

2001 R.N. 26 (HC)

HARISH KUMAR SHIVHARE Vs. STATE OF M.P.

Judgments of the Supreme Court are fountains of knowledge. Some drlnk some
take a sip while some just gargle with it and forget.
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86. JURISPRUDENCE
WORDS AND PHRASES : STARE DECISIS : EXPLAINED :-
2001 (1) M.P.H.T. 402 (SC) (CB)
STATE OF MAHARASHTRA Vs. MILIND

The rule of 'Stare decisis' is not flexible so as to preclude a departure therefrom in
any case but its application depends on facts and circumstances of each case. It is good
to proceed from precedent to precedent but it is earlier the better to give quietus to the
incorrect one by annulling it to avoid repetition or perpetuation of injustice, hardship and
anything ex facie illegal more particularly when a precedent runs counter to the provi-
sions of the Constitution.

®
87. JUVENILE JUSTICE ACT, SECTION 18 : JUVENILE DELINQUENT ; JURISDIC-
TION TO GRANT BAIL :-
2001 (1) M.P.L.J. 172
RAHUL RAJENDRA MISHRA Vs. STATE OF M.P.

Juvenile delinquent may appear primafacie guilty but for grant of bail he is favourably
considered under S. 18 on account of his age.

The consideration for grant of bail to a juvenile delinquent are entitely different. Firstly,
the prosecution, opposing the bail to the applicant, must establish or there must be some
material on record for believing that in case, the juvenile delinquent is released on bail, he
is likely to come into association with a known criminal. Secondly, juvenile delinquent is
likely to be exposed to moral danger and thirdly, his release would defeat the ends of
justice. Here, the words "ends of justice" should be confined to those facts which show
that the grant of bail itself is likely to result in injustice. The juvenile delinquent may ap-
pear to be guilty prima facie but he is especially protected by the Juvenile Justice Act and
is favourably considered for grant of bail under section 18 of the Act for the reason of his
age. The words "notwithstanding anything contained in the Code of Criminal Procedure,
1973" only indicate that conisiderations which are germane for granting or refusing bail to
persons who are not juvenile delinquents shall not come into play for granting or refusing
bail to them. Directed that the applicant be released on bail.

@
88. JUDICIAL ACTIVISM - LIMITS OF JUDICIAL DYNAMISM
(2001) 1 SCC 715
HINDUSTAN ANTIBIOTICS LTD. Vs. PARENTAL DRUGS (INDIA) PVT. LTD.

Courts on discovery of any irregularity in course of any proceedings, can order in-

quiry not prosecution.
e

89. LIMITATION ACT : GENERALLY : COMPUTATION OF LIMITATION PERIOD (S. 12

OF LIMITATION ACT :

2) GENERAL CLAUSES ACT, 1897, SECTION 9 : WORDS "FROM" AND "TO"

MEANING EXPLAINED :-

3) WORDS AND PHARSES : "FROM" AND "“TO" MEANING :-

(2000) 8 SCC 649

TARUN PRASAD CHATTERJEE Vs. DINANATH SHARMA
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Computation of limitation period under Section 81(1) of the Representation of the
People Act, application of General Clauses Act.{S.9) Section 81(1) of the Representation
of People Act does not express any contrary intention. Therefore, the first day is to be
excluded.

]
90. LIMITATION ACT, SECTION 5 AND (2) C.P.C., O. 9 R. 13 :- THE ADVOCATE
PLEADED NO INSTRUCTIONS : CASE PROCEEDED EX PARTE :-
2001 (1) VIDHI BHASVAR 21
SANJAY KUMAR Vs. KU. SEVIKA

Application for setting aside ex-parte award was filed with an application under Sec-
tion 5 of the Limitation Act on the ground that the delay was due to knowledge of exparte
award. This delay not rightly explained. The application was not accepted by the High
Court. Milkiath Singh Vs. Joginder Singh, AIR 1998 SC 258 distinguished.

®
91. LAND REVENUE CODE, 1959 (M.P.), : SECTIONS 146 AND 147 :-
2001 REVENUE NIRNAYA 6 (HC)
CHANDRA SHEKHAR Vs. STATE OF M.P.

Amount due under works contract. Government need not seek adjudication by Tribu-
nal. It can recover such amount as determined by final authority as arrears of land rev-
enue.

@
92. LAND REVENUE AND TENANCY ACT, 1950, (MB) : SECTIONS 45, 46 50 AND 52
2001 R.N. 1 (SC)
KASTURCHAND Vs. HARBILASH

Entries made in the annual village papers. Such entries were not changed/corrected
according to the provisions of Section 50. Entries shall be presumed to be correct as per
the provisions of Section 52.

®
93. LAND ACQUISITION ACT, SECTION 18 : REFERENCE BY LAND OWNERS TO

THE CIVIL COURT : DECIDING THE MATTER - NATURE OF :-

2001 (1) MPWN S.N. 48

UNION OF INDIA Vs. MOHAR SINGH

There was a reference by the land owners to civil court against the award of Land
Acquisition Officer. Examining merits of rival contentions would only prolong agony of
petty land-hoiders without resulting in any gain to union offers. It was held that let by
gones be by gones. This is not to shy away from taking adjudication to logical end but to
terminate litigation to mutual advantage. The amount of Rs. 45,000/- per hectre was raised
to Rs. 58,000/-.

®
94. LIMITATION ACT, SECTION 14 : SCOPE OF : CIVIL SUIT VIS-A-VIS : CIVIL PRO-
CEEDINGS :-
2001 (1) M.P.L.J. 331
M.P. STATE CO-OPERATIVE MARKETING FEDERATION LTD., BHOPAL Vs. UN-
ION OF INDIA :-
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Benefit of Section 14 Limitation Act is equally extended to the proceedings pros-
ecuted by the plaintiff if he Bonafide pursued his remedy for vindication of civil rights,
such proceedings shall be covered by words 'civil proceeding' attracting applicability of
section 14 of the Limitation act.

It was held that even though the proceedings before the Dy. Registrar, Co-operative
Societies were not technically a civil suit, but that by itself would not preclude the appel-
lant from claiming benefit under section 14 of the Limitation Act, in view of the fact that the
said proceedings were in the nature of civil proceedings instituted by the claimant/appel-
lant for vindicating his civil rights. Accordingly, the claimant/appellant was entitled to ex-
clude the period spent in the litigation before the Dy. Registrar, Co-operative societies.
Appeal allowed. The Claims Tribunal directed to hear the matter and decide it on merits, in
accordance with law. AIR 1965 SC 1818, AIR 1985 SC 39 and AIR 1993 HP 23 referred.

®
95. LEGAL MAXIMS" 'FALSUS IN UNO, FALSUS IN OMNIBUS' : APPRECIATION OF
EVIDENCE : PRINCIPLE OF :-
2001 (1) M.P.H.T. 341
SHRIRAM Vs. STATE OF M.P.

There is no any such rule that, if evidence of a witness is not believed with regard to
some accused, his evidence with regard to other accused should also be rejected. Even
contradictions and omissions occurred in the evidence of truthful witness due to weak
memory and power of observation.

&
96. MOTOR VEHICLES ACT, SECTION 171 : NEGLIGENCE OF CLAIMANT IN PROS-
ECUTING CLAIM : DENIAL OF INTEREST JUSTIFIED :-
2001(1) M.P.L.J. 493
SUBHADRADEVI Vs. MUKHTIARSINGH

Where claimant himself was negligent in prosecution of case and responsible for
long delay-Discretion relating to payment of interest by Tribunal could be exercised against
claimant.

The awarding of interest as envisaged under the provisions contained in section 171
of the Motor Vehicles Act depends not on compassionate grounds. The provision for inter-
est being paid on the amount determined as just compensation for the period between the
making of the claim and the date of the payment of the compensation in fact has a dual
purpose. Firstly, it is aimed to compensate the claimant for the delayed payment of the
just compensation to which he is found entitled to by the Motor Accidents Claims Tribunal.
The other purpose is to coerce the person or persons who have to pay the compensation
so that they may not delay the payment. In a case where he claimant himself was negli-
gent in not taking interest in the prosecution of the case and responsible for a long delay
in leading the evidence in support of his case, the discretion with which the Tribunal stands
vested in the matter relating to the payment of interest could be exercised against the
claimants. In such a situation, neither the Insurer-company nor the owner or any person
vicariously liable could be saddled with the liability to pay interest for the negligence of
the claimants.
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PRECEDENT :-

It is the ratio decidendi which has to, be ascertained - What is binding is ratio and the
principles laid down.

What constitutes the binding precedent is the ratio decidendi which has to be ascer-
tained on an analysis of the material facts of the case i.e. generally those facts which are
found expressly or impliedly to be material on which the decision is based. It is, therefore,
obvious that a decision is binding not because of its conclusions but in regard to its ratio
and the principles laid down therein.

®
97. MOTOR VEHICLES ACT, 1988, SECTIONS 163-A, 165, 140 AND SECOND SCHED-
ULE OF M.V. ACT : JURISDICTION OF THE CLAIMS TRIBUNAL :-
(2001) 2 SCC 9
KAUSHNUMA BEGUM Vs. NEW INDIA ASSURANCE CO. LTD.

It is not restricted to decide claims arising out of the negligent use of motor vehicles.
Therefore, the rule of strict liability enunciated in Reylands Vs. Fletcher can be followed °
till a new and better principle is evolved or a different situation is created by legislation.
“No fault liability" under section 140 of the Act is distinguishable from the strict liability
rule. :

Following are the brief facts of the case :

The accident which gave rise to the claim occured at about 7.00 p.m. on 20-3-1986.
The vehicle involved in the accident was a jeep. It capsized while it was in motion. The
cause of the capsize was attributed to bursting of the front tyre of the jeep. In the process
of capsizing the vehicle hit against one Haji Mohammad Hanif who was walking on the
road at that ill-fated moment and consequently that pedestrian was crushed and subse-
quently succumbed to the injuries sustained in that accident.

The Tribunal dismissed the claim for compensation. However, the Tribunal directed
the insurance Company to pay Rs. 50,000 to the claimants by way of no fault liability
envisaged in section 140 of the Motor Vehicles Act, 1988 (for short "the MV Act) (corre-
sponding to Section 92-A of the Motor Vehicles Act, 1939-the old MV Act).

Aggrieved by the said rejection of the claim the appellants moved the High Court of
Allahabad in appeal, as per the provisions of the MV Act. On 28-4-1999, a Division Bench
of the High Court dismissed the appeal for which a very short order has been passed. It
reads thus :

"Heard learned cousel for the appellant. Finding has been recorded that the tempo
overturned and there were no negligence or rashness of the driver. Hence Rs. 50,000 has
been awarded as compensation which is the minimum amount. There is no error in the
order. B

- We have to proceed on two premises based on the findings of the Tribunal. The first
is that there was no negligence or rashness on the part of the driver of the jeep. Second is
that the deceased was knocked down by the jeep when its front tyre burst and conse-
quently the vehicle became disbalanced and turned turtle. Should there necessarily be
negligence of the person who drove the vehicle if a claim for compensation (due to the
accident involving that vehicle) is to be sustained ?
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Section 165 (1) of the MV Act confers power on the State Government to constitute
one or more Motor Accidents Claims Tribunals by notification in the Official Gazette for
such area as may be specified in the notification. Section 165 of the said Act contains a
prohibition that no civil Court shall have jurisdiction to entertain any question relating to
any claim for compensation which may be adjudicated upon by the Claims Tribunals.

Paragraphs 11 to 25 are reproduced :-

11. It must be noted that the jurisdiction of the Tribunal is not restricted to decide claims
arising out of negligence in the use of motor vehicles. Negligence is only one of the
species of the causes of action for making a claim for compensation in respect of
accidents arising out of the use of motor vehicles. There are other premlses for such
cause of action.

12. Even if there is no negligence on the part of the driver or owner of the motor vehicle,
but accident happens while the vehicle was in use, should not the owner be made
liable for damages to the person who suffered on account of such accident ? This
question depends upon how far the rule in Rylands v. Fletcher(1861-73) All ER.
Rep. can apply in motor accident cases. The said rule is summarised by Blackburn,
J., thus:

“[T] he true rule of law is that the person who, for his own purposes, brings on
his land, and collects and keeps there anything likely to do mischief if it es-
capes, must keep it in at his peril, and, if he does not do so, he is prima facie
answerable for all the damage which is the natural consequence of its escape.
He can excuse himself by showing that the escape was owing to the plaintiff's
default, or, perhaps, that the escape was the consequence of vis major, or the
act of God; but, as nothing of this sort exists here, it is unnecessary to inquire
what excuse would be sufficient."

13. The House of Lords considered it and upheld the ratio with the following dictum:

"We think that the true rule of law is that the person who, for his own purposes,
brings on his land, and collects and keeps there anything likely to do mischief if
it escapes, must keep it in at his peril, and, if he does not do so, he is prima
facie answerable for all the damage which is the natural consequence of its
escape. He can excuse himself by showing that the escape was owing to the
plaintiff's default, or, perhaps, that the escape was the consequence of vis ma-
jor, or the act of God; but, as nothing of this sort exists here, it is unnecessary
to inquire what excuse would be sufficient."

14. The above rule eventually gained approval in a large number of decisions rendered
by courts in England and abroad, Winfield on Tort has brought out even a chapter on
the "Rule in Rylands v. Fletcher'. At p. 543 of the 15th Edn. of the celebrated work
the learned author has pointed out that

"over the years Rylands v. Fletcher has been applied to a remarkable variety
of things: fire, gas, explosions, electricity, oil, noxious fumes, colliery spoil, rusty
wire from a decayed fence, vibrations, poisonous vegetation".

He has elaborated seven defences recognised in common law against action brought
on the strength of the rule in Rylands v. Fletcher. They are:
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15:

16,

17

18.

Consent of the plaintiff i.e. volenti non fit injuria.

Common benefit i.e. where the source of the danger is maintained for the common
benefit of the plaintiff and the defendant, the defendant is not liable for its escape.

Act of stranger i.e. if the escape was caused by the unforeseeable act of a stranger,
the rule does not apply.

Exercise of statutory authority i.e. the rule will stand excluded either when the act
was done under a statutory duty or when a statute provides otherwise.

Act of God or vis major i.e. circumstances which no human foresight can provide
against and of which human prudence is not bound to recognise the possibility.

Default of the plaintiff i.e. if the damage is caused solely by the act or default of the
plaintiff himself, the rule will not apply.

Remoteness of consequences i.e. the rule cannot be applied ad infinitum, because
even according to the formulation of the rule made by Blackburn, J., the defendant is
answerable only for all the damage "which is the natural consequence of its escape".

The Rule in Rylands v. Fletcher has been referred to by this Court in a number of
decisions. While dealing with the liability of industries engaged in hazardous or dan-
gerous activities P.N. Bhagwati, C.J., speaking for the Constitution Bench in M.C.
Mehta v. Union of India (1987) 1 SCC 395 expressed the view that there is no
necessity to bank on the rule in Rylands v. Fletcher. What the learned Judge ob-
served is this: (SCC p. 420, para 31)

"We have to evolve new principles and lay down new norms which would ad-
equately deal with the new problems which arise in a highly industrialised
economy. We cannot allow our judicial thinking to be constricted by reference
to the law as it prevails in England or for the matter of that in any other foreign
country. We no longer need the crutches of a foreign legal order."

It is pertinent to point out that the Constitution Bench did not disapprove the rule. On
the contrary, learned Judges further said that "we are certainly prepared to receive
light from whatever source it comes". It means that the constitution Bench did not
foreclose the application of the rule as a legal proposition.

In Charan Lal Sahu v. Union of India (1990) 1 SCC 613 another Constitution Bench
of this Court while dealing with Bhopal gas leak disaster cases, made a reference to
the earlier decisions in M.C. Mehta but did not take the same view. The rule of strict
liability was found favour with. Yet another Constitution Bench in Union Carbide
Corpn. v. Union of India (1991) 4 SCC. 584 referred to M.C. Mehta decision but did
not detract from the rule in Rylands v. Fletcher.

In Gujarat SRTC v. Ramanbhai Prabhatbhai 1987 SCC. (Cri.) 482 the question
considered was regarding the application of the rule in cases arising out of motor
accidents. The observation made by E.S. Venkataramiah, J. (as he then was) can
profitably be extracted here: (SCC pp. 244-45, para 10) :

"Today, thanks to the modern civilization, thousands of motor vehicles are put on the
road and the largest number of injuries and deaths are taking place on the roads on
account of the motor vehicles accidents. In view of the fast and constantly increasing
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194

20.

2l

22:

volume of traffic, the motor vehicles upon the roads may be regarded to some extent
as coming within the principle of liability defined in Rylands v. Fletcher. From the
point of view of the pedestrian the roads of this country have been rendered by the
use of the motor vehicles highly dangerous. 'Hit and run' cases where the drivers of
the motor vehicles who have caused the accidents are not known are increasing in
number. Where a pedestrian without negligence on his part is injured or killed by a
motorist whether negligently or not, he or his legal representatives as the case may
be should be entitled to recover damages if the principle of social justice should
have any meaning at all. In order to meet to some extent the responsibility of the
society to the deaths and injuries caused in road accidents there has been a con-
tinuous agitation throughout the world to make the liability for damages arising out of
motor vehicles accidents as a liability without fault."

Like any other common law principle, which is acceptable to our jurisprudence, the
rule in Rylands v. Fletcher can be followed at least until any other new principle
which excels the former can be evolved, or until legislation provides differently. Hence,
we are disposed to adopt the rule in claims for compensation made in respect of
motor accidents.

"No fault liability" envisaged in Section 140 of the MV Act is distinguishable from the
rule of strict liability. In the former, the compensation amount is fixed and is payable
even if any one of the exceptions to the rule can be applied. It is a statutory liability
created without which the claimant should not get any amount under that count.
Compensation on account of accident arising from the use of motor vehicles can be
claimed under the common law even without the aid of a statute. The provisions of
the MV Act permit that compensation paid under "no fault liability" can be deducted
from the final amount awarded by the Tribunal. Therefore, these two are resting on
two different premises. We are, therefore, of the opinion that even apart from Section
140 of the MV Act, a victim in an accident which occurred while using a motor vehi-
cle, is entitled to get compensation from a Tribunal unless any one of the accidents
exceptions would apply. The Tribunal and the High Court have, therefore, gone .into
error in divesting the claimants of the compensation payable to them.

Now, we have to decide as to the quantum of compensation payable to the appel-
lants. We first thought that the matter can be remitted to the Tribunal for fixation of
the quantum of compensation but we are mindful of the fact that this is a case in
which the accident happened more than 13 years ago. Hence we are inclined to fix
the quantum of compensation here itself.

The appellants claimed a sum of Rs. 2,36,000. But PW 1 widow of the deceased
said that her husband's income was Rs. 1500 per month. PW 4 brother of the de-
ceased also supported the same version. No contra-evidence has been adduced in
regard to that aspect. It is, therefore, reasonable to believe that the monthly income
of the deceased was Rs. 1500. In calculating the amount of compensation in this
case we lean ourselves to adopt the structured formula provided in the Second Sched-
ule to the MV Act. Though it was formulated for the purpose of Section 163-A of the
MV Act, we find it a safer guidance for arriving at the amount of compensation than
any other method so far as the present case is concerned.
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23. The age of the deceased at the time of accident was said to be 35 years plus. But
when that is taken along with the annual income of Rs. 18,000 figure indicated in the
structured formula is Rs. 2,70,000. When 1/3rd therefore is deducted the balance
would be Rs. 1,80,000. We, therefore, deem it just and proper to fix the said amount
as total compensation payable to the appellants as on the date of their claim.

24. Now, we have to fix w the rate of interest. Section 171 of the MV Act empowers the
Tribunal to direct that "in addition to the amount of compensation simple interest
shall also be paid at such rate and from such date not earlier than the date of making
the claim as may be specified in this behalf". Earlier, 12% was found to be the rea-
sonable rate of simple interest. With a change in economy and the policy of Reserve
Bank of India the interest rate has been lowered. The nationalised banks are now
granting interest at the rate of 9% on fixed deposits for one year. We, therefore, direct
that the compensation amount fixed hereinbefore shall bear interest at the rate of 9%
per annum from the date of the claim made by the appellants. The amount of Rs.
50,000 paid by the Insurance Company under Section 140 shall be deducted from
the principal amount as on the date of its payment, and interest would be recalcu-
lated on the balance amount of the principal sum from such date.

25. We direct the first respondent Insurance Company to pay the above amount to the
claimants by depositing it in the Tribunal. Once such deposit is made, the same shall
be disbursed to the claimants in accordance with the principles laid down by this
Court in G.M., Kerala SRTC v. Susamma Thomas (1944) 2 SCC 176 : 1994 SCC
(Cri) 335. The appeal is disposed of accordingly.

Courtesy : SCC Publishers E.B.C., Lucknow.

®
98. MOTOR VEHICLES ACT : GENERALLY : APPRECIATION OF EVIDENCE
2001 (1) VIDHI BHASVAR 1
VIRENDRA KUMAR Vs. SMT. DASODA DEVI

Statement recorded in criminal case may not be used for appreciating the proceed-
ings in the Motor Accident Claims.

o
99. MOTOR VEHICLES ACT, SECTIONS 149 AND 173 : ABSENCE OF DRIVING LI-
CENCE EFFECT OF :-
2001 (1) M.P.H.T. 221 (DB)
ORIENTAL INSURANCE CO. LTD. Vs. SMT. HIRA TRIPATHI

Deceased along with his son was going on Luna moped. A Truck dashed the Luna.
The deceased was died in the accident. He was in employment of Bhilai Steel Plant.
Tribunal awarded a sum of Rs. 7,58,640 as compensation and interest at the rate of 12%
from the date of application till payment. The insurer contended that the driving licence of
driver had expired on 24-5-1998. While, accident took place on 12-11-1998. Thus; on 12-
11-1998 he was not authorised to drive the said truck. Hence, the insurer cannot be held
liable. It was held that the certificate issued by R.T.O. shows that the date of issue of
driving licence is 30-3-1989 and date of its expiry is 19-11-2001. It was renewed. Hence,
the insurer cannot escape the liability particularly when driver has not been disqualified
as licence has been renewed. Further it was held that once the licence is renewed, it
cannot be said that the vehicle was driven by any incompetent person. Hence, the insurer
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was held liable and dismissed the appeal. Sohan Lal Bassi Vs. P. Sesh Reddy and
other, AIR 1996 SC 2627, Kashiram Yadav Vs. Oriental Fire and General Insurance
Co. AIR 1989 SC 2002, Suresh Mohan Chopra Vs. Lakhi Prabhu Dayal and Others,
AIR 1990 SC 1979 followed. Mrs. Elizabeth Leema Vs. T. Narayan Rao and others, ILR

1976 Karnataka 1013 and United India Insurance Co. Vs. Sherali, 1999 (1) MPWN 90
relied on.

®
100. M.P. LAND REVENUE CODE, SECTION 164 : REPROSPECTIVE OPERATION :-
2001 R.N. 16 (HC)
DHANNA Vs. NANUDI

Bhumiswami dying in 1960. Succession would be governed under Section 164. Date
of Lis or order is of no consequence.

SECTION 170-B : Right of claimant has to be considered in its proper perspective
and in accordance with law.

Person in possession not furnishing information under Section 170-B(1). Consequence
of sub section (2) of Section 170-B would not follow. Claimant would not be entitled to
have the possession. Person in possession still has right to explain his possession.

@
101. M.P. ACCOMMODATION CONTROL ACT, SECTIONS 2(b), 12(1)(a) AND 12(1)(e)
MORTGAGE AS OWNER :-
2001 (1) MPWN S.N. 41
RAVINDRA KUMAR SHIVHARE Vs. SMT. DHANNO BAI

Mortgagee in possession is landlord can sue for recovery of rent and possession for
his bona fide need.

&
102. M.P. ACCOMMODATION CONTROL ACT, SECTION 3(2) : EXEMPTION UNDER
SECTION
2001 (1) M.P.L.J. 119
A.M. QURESHI Vs. M/S. SHAKTI PICTURES CIRCUIT LTD., AMRAWATI

Exemption under section 3(2) by notification dated 13-5-1964 published on 22-5-
1964 exempting property owned by Dudhadhari Shri Vaishnava Trust Fund applied to the
accommodation and is not affected by a contract between lessee and a sub-lessee. If the
accommodation is exempted, then it does not matter, whether the suit is filed by a para-
mount landlord or the lessee against the sub-lessee, and the Act wouid not come into
operation. Betibai and others Vs. Nathooram and others, AIR 1999 SC 1767 referred.

@
103. M.P. LAND REVENUE CODE : SECTION 248 : PROCEEDINGS UNDER THE SEC-

TION BEFORE TAHSILDAR FOR AUKAF LAND :-

2001 (1) M.P.L.J. 170

BANSHI Vs. STATE OF M.P.

Proceedings before Tahsildar under section 248 of the M.P. Land Revenue Code
against a person claiming right of sub-tenancy from time of his father over suit land. Land
in dispute was of Aukaf department and was given to a temple for its upkeep and no right
of tenancy accrued therein. Proceedings before the Tahsildar for ejectment not illegal. No
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right accrued by possessing dispyted land for more than sixty years. Panchamsingh Vs.
Kishandas Guru Ramdas and others, 1971 MPLJ 745 = AIR 1972 MP 14 relied on and
Gajendra Singh s/o Ramsingh Vs. Mansingh and others, 2000 (2) MPLJ 316, Kanchania
Vs. Shivram and others, 1992 R.N. 194 referred to.
@

104. M.P. PUBLIC TRUSTS ACT, SECTIONS 25, 26 AND 27 :-

2001 (1) M.P.L.J. 189

GHANSHYAM Vs. YASHWANT

- An order passed with respect of removal of the trustee who was appointed is within
the purview of section 27 (2) of the M.P. Public Trusts Act 1951. Proceedings under Order
9 Rule 13, Civil Procedure Code are maintainable. Section 30 of the M.P. Public Trusts
Act 1951 has made applicable, the provision of Civil Procedure Code to the extent not
inconsistent with the provision of the Act. There is no inconsistency with the provisions of
the Act with respect to provision of Order 9 Rule 13 Civil Procedure Code.

Under Section 27 of the M.P. Public Trusts Act the Court has to conduct an enquiry
into the case as it deems fit and pass such orders thereon as it may consider appropriate,
and the Court is empowered to pass the orders as mentioned in sub-section (2) of sec-
tion 27, for removing any trustee or appointing a new trustee etc. Trustee concerned is
necessary party - Non-joinder of such trustee as a party will warrant dismissal of applica-
tion.

®
105. M.P.L.R.C., SECTION 57 :-
2) C.P.C., SECTION 100 :-
2001 (1) M.P.L.J. 459
NAGAR PALIKA NIGAM, GWALIOR Vs. KAILASH NARAIN SHRIVASTAVA

No specific plea raised regarding jurisdiction on the basis of provisions envisaged
under section 57 of M.P. Land Revenue Code. Point of jurisdiction not contested before
both the Courts below. It is not permissible to raise such a point of law first time in the
second appeal.

Plaintiffs claiming ownership of the disputed land on the ground of thirty years ad-
verse possessicn-Neither pleading of adverse possession set up in plaint nor evidence
on that point led-No pleading regarding source of title-Appellate Court committed error in
holding the title of the plaintiffs to the disputed land on the ground of thirty years adverse
possession.

Appellate Court committed error in holding title of the plaintiffs to the disputed land
on the ground of thirty years of adverse possession, while no plea of adverse possession
was set up in the pleadings contained in the plaint. There was no pleading regarding
source of title to the father of the plaintiffs. The Appellate Court was not justified in carving
out absolutely a new case for the plaintiffs which was even contrary to the pleadings on
record. For setting up a plea of adverse possession, claim of animus on the part of the
berson claiming adverse possession is necessary. Appellate Court erred in law in holding
plaintiffs' title to the disputed land on the strength of adverse possession when no such
plea has been raised nor the evidence has been led on this point.
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106. MUSLIM LAW : GIFT
2) SUCCESSION ACT, SECTIONS 218, 276 AND 295 :-
(2000) 8 SCC 507
GULAMHUSSAIN Vs. ABDULRASHID

Gift in favour of minor grandson. Mother of the minor cannot be appointed as his

guardian to accept gift on his behalf during the lifetime of minor's father under the Muslim
Law.

Under Mohammedan law, gift is a donation conferring right of property without ex-
change. The gift is in the nature of contract where there must be a tender of property,
acceptance of the property by the donee and delivery of possession of the property. It is
only when these three ingredients are satisfied a gift is completed. The object behind the
compliance with the three ingredients is that there may not be any future dispute in re-
spect of the property that is gifted to the donee.

Suit for letter of administration and possession. Maintainability. Plaintiff praying for
relief of letter of administration in respect of "estate" of his deceased father.

WORDS AND PHRASES : WORD "ESTATE" EXPLAINED :-

"Estate" includes all the properties of the deceased and hence it cannot be said that
the suit was not maintainable because of non-inclusion of some other properties of the
‘deceased.

®
107. N.D.P.S. ACT, SECTIONS 42, 43 AND 20(b)(i) :-
2001(1) M.P.L.J. 500
DHARMU Vs. STATE OF M.P.

The A.S.I. on duty in weekly market saw appellant/accused carrying two bags in a
"Kavar" and on being informed that the bags contained 'Ganja’ served notice on him ap-
prising of his right to be searched by a Magistrate or a Gazetted Officer. The appellant
opted to be searched by the A.S.l., an empowered officer to conduct the search of the
appellant. There were five kilograms of Ganja in each bag.The search was made in a
public place in weekly market.

Held, that Section 42 of the Narcotic Drugs and Psychotropic Substances Act was
not attracted as search was not made from any building conveyance or enclosed place.
Section 43 applies to the seizure in a "public place". There was proper compliances with
sections 50 and 57 of the Act. From the scheme of the Act and the Code of Criminal
Procedure it is clearly spelt out that an authorised police officer has the right and duty to
conduct investigation in all its stages. The A.S.I. who recovered the Ganja from the pos-
session of the appellant/accused was not the complainant. Under law he was an empow-
ered officer to conduct the search of the accused. The recovery of ten kilograms of Ganja
from the possession of appellant was fully established. The recovery and further investi-
gation can be carried on by the same police officer unless he is biased or has any per-
sonal interest. The search and seizure are steps in the investigation" and there is no law
or jurisprudential principle that after the search and seizure the police officer doing so
should withdraw from the case and entrust further investigation to another police officen
There was no prejudice in such a case to the accused and therefore, section 465 of thé
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Criminal Procedure Code cures it even if it is held that there was any irregularity in such
investigation. The conviction of the app&llant under section 20(b)(i) of the Narcotic Drugs
and Psychotropic Substances Act, 1985 was unassailable.

B :
108. N.D.P.S. ACT, SECTIONS 32-A AND 37 :- SUSPENSION OF SENTENCE :-
2) CR.P.C., SECTIONS 389, 432 & 433 : POWERS OF THE COURT :
3) CRIMINAL TRIAL : MINIMUM SENTENCE TO BE AWARDED :-
(2000) 8 SCC 437
DADU Vs. STATE OF MAHARASHTRA

Convict under N.D.P.S. Act will not be entitled to ask for suspension of sentence as
a matter of right just because S. 32-A has been held to be void to the extent it takes away
the right of course to suspend the sentence awarded under the Act.

Section 32A is unconstitutional to the extent it takes away the sentence of a person
convicted under the Act and thus intermedles with the right of appeal in such a way as to
actually take away the power of judicial review, the heart and soul of the constitutional
scheme. Taking away of the right of the executive to suspend, remit and commute sen-
tences under the Act, however are valid.

- Section 32-A was enacted in discharge of international obligations. Powers to sus-
pend sentence must be exercised within parameters of section 37. Pefson convicted un-
der the Act is not entitled to seek suspension as a matter of right on the basis of the
provisions in Section 32-A depriving courts of the power of suspending sentence has
been to be void. Parole means the release of person temporarily for a special purpose
before the expiry of sentence on promise of good behaviour and return to jail and has
essentially an executive function to be exercised within the prescribed limits.

® .

109. NEGOTIABLE INSTRUMENTS ACT, SECTION 4 : PROMISSORY NOTE : INGRE-

DIENTS OF :-

2001 (1) M.P.L.J. 86

BHAGATRAM Vs. MOHAN GUPTA

The essential ingredients of promissory note are -

(1) An unconditional undertaking to pay; (2) The sum should be a sum of money and
should be certain; (3) The payment should be to the order of a person who is certain; or to
the bearer of the instrument; and (4) the maker should sign it.

The document in question read “Fofl foRg &8 WATeRTH TEl SJeMerqR @R = Higw o
YRR B g1 SUR F HIA TIN E9R HHA 50,000/~ RAFHT AT A W | B
50 U9 @ f2rd @ <99 | fORfl wad! 6 Had 2041 dNRI 14-12-1984."

q. WITARTH e
50,000/~ (9919 &R wUA) U |

it was held that the said document was an acknowledgment and not a promissory
note. Third requirement of promissory note, i.e. the payment should be to the order of a
person was missing. As one of the essential conditions was missing the document in
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question could not be termed as a promissory note. Mannalal Nanhelal Vs. Sitamber
nath Ramhirdelal, 1961 MPLJ 169 relied on.

NOTE :- Please refer to 1980 JLJ S.N. 21 for knowing the distinction between Bond

and Promissory Note which reproduced here for ready reference :-

"Held : An Instrument is bound within the meaning of section 2(5)(b) of the Stamp

Act, if the following elements are present :-

(i) There must be an undertaking to pay;

(i) The sum should be a sum of money but not necessarily certain;

tiii) The payment will be to another person named in the instrument;

(iv) The maker should sign it;

(v) The instrument must be attested by a witness;

(vi) It must not be payable to order or bearer.

A bond has two distinguishing features form a promissory note. Firstly that it must be

attested by a witness and secondly, it must not be payable to order or bearer. Sant Singh
Ladharam Vs. Madandas, 1976 MPLJ 238 (FB) relied on".
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