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FROM THE PEN OF THE EDITOR

A. K. SAXENA
Director

The importance of Indian Judiciary is known to everyone in the world. it
is because our judicial system is playing a vital role in dispensation of justice
giving special emphasis on human rights and coliection interest and fortu-
nately we are an integral part of it. The District Judiciary is the foundation or
base of our judicial system as most of the cases come before subordinate
judiciary and out of these cases, most of the cases attain finality here only. It
is not possible for every litigant to approach the superior Courts because eco-
nomic condition does not permit so. It casts upon District Judiciary a very
heavy responsibility to decide the cases as per legal and factual position.

Dispensation of justice is not an easy task. It expects all-round perform-
ance from a judicial officer. There are several qualifications of a good judge
and most of them were highlighted in earlier issues of this Journal. | do not
intend to repeat those qualifications in this editorial. What | want to stress
here, is that there should be curiosity to know the latest developments of law
through latest means. The laws are changing day by day and interpretations

.of various legal provisions are gaining new dimensions. In such a situation it
" “is not humanly possible to keep every legal provision and every interpretation
in our mind. Our mind cannot work as an encyclopaedia but it is also neces-
sary to consider every legal situation of a case while passing the judgments
and orders. Therefore, we have to find out some ways and means to cope up
with this difficult situation, and to my mind the only way to keep ourselves
abreast with all the legal provisions, is the computer and its softwares. No
doubt, the computer and its software are not alternatives to a rich library, but
availability of good library is always a problem before a judicial officer. So, the
computer and softwares can play a good role as an additional aid to our li-
brary. We do not have trained Librarians and the work of up-dating of law
books with every change may not always be possible. We also do not try to
up-date the law books of Court library or our home library. With the result of
not incorporating the changes in law books, we, most of the times fail to dwell
upon the latest legal position in our judgments and orders. This causes un-
necessary further litigation. The valuable time of higher Courts could be saved
by stating the correct legal position in the judgments. The same also would
avoid unnecessary further litigation.

The computers and softwares are new in respect of judicial system. The
softwares are in a developing stage. It is not easy to become familiar with the
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new system and at times it gives a feeling that we are unnecessarily wasting
our time but it is not like so. Think about every developed infrastructure to
which we feel homely at present. We were not ready to adopt them earlier but
with passage of time and continuous use, they became indispensable neces-
sities of our life. So should be the case with computers also.

We have entered into 21st century and three crucial years have rolled by
but effective Court working on computers is yet to start in subordinate Courts.
Our Hon'ble High Court is taking every step to provide computer facilities to
District Judiciary but the whole exercise will go in vain if we do not take all the
steps to implement the programme. Our Institute also felt this needed respon-
sibility in this regard. We have started to impart training on computers and
softwares during different training programmes. We have also published an
article in continuation from April, 2003 issue to December 2003 of JOTI Jorunal
on working of computers and softwares. This article has been written by the
officers posted in the Institute with the help of Shri C.V. Sirpurkar, Additional
Registrar (Judl.), High Court of Madhya Pradesh, Jabalpur. The Institute will
always remain thankful to him for his assistance. This article is certainly help-
ful to judicial officers who want to start their Court working and judgment
writing with the aid of computer and softwares. At present, it is very easy to
find out different laws with the latest amendments on different sites throug\h
Internet. Some softwares also provide all the judgments of the Apex Courts
The software enables us to find out the latest legal position is a comprehen-
sive manner on any problem. If we take the help of these softwares in addition
to our Court or home library, it would not be very difficult to place the correct
legal position in our judgments and orders. This will not only curtail the time of
higher Courts and litigating public but it will also give immense satisfaction to
us which would be the reward of our services as judicial officers.

Rest in next issue.
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PART - 1

PRIORITY SECTOR LITIGATION

A.N.S. Shrivastava
Distt. & Sessions Judge
Jabalpur

The four main pillars or institutions of democratic setup in India are legisla-
ture, judiciary, executive and the enlightened citizens. India is said to have the
most powerful and independent judiciary in the world. When all the institutions
are crumbling, the judiciary is the only hope for people seeking justice. However,
judicial system is receiving a lot of flak because of the delay in dispensation of
justice. ‘Justice delayed is justice denied’ emphasizes the importance of a timely
decision. The foremost reason for this delay is the dearth of judges in proportion
to the number of cases that are pending. For every 10,00,000 people in America
there are 15 judges: in Britain, it is 10 and in India it is a merely 5-7. The number
of pending cases in India is over 2 crore 40 lac.

Increasing the number of judges is a structural reform, which is the respon-
sibility of the Government. Nevertheless, what we judges can do is to decide the
cases on priority. The criteria for priority should be such that the most needy

ets justice first. The judge should use his discretion to decide the priority and

jns experience, inteligence, expertise in dispensing justice, free thinking, all play

5 a key role. A few cases that should be kept on priority sector litigation are eluci-
— dated below :

1. The claim cases, where the principal earner of the family dies in some
accident, should be decided as early as possible. This is because the family
needs the money for maintenance and settlement. If the compensation is not
paid immediately, the family may have to settle in pauperism causing permanent
loss. For example, if there is a nubile daughter in the family, she may be forced
to wed someone inferior because of the lack of money to pay for the marriage
expenses, or a son may have to forego an attractive career option because of the
dearth of money. Once the opportunity is lost no amount of compensation money
can get it back.

2. Cases of compensation for wives, children and disabled people who are
unable to maintain themselves on their own should also get priority based on the
same reasoning.

3. The personal liberty of a citizen is his paramount constitutional and fun-
damental right. Therefore, the cases of bail applications should be immedicately
decided.

4. Similarly the cases of ‘under trials’ must be taken up as expeditiously as
possible. In case of conviction, the ‘under trial’ can get his period of incarcera-
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tion, during investigation and trial, adjusted under section 428 of Code of Crimi-
nal Procedure. However, in the case of acquittal, this period cannot be compen-
sated or adjusted for. This might be the golden period of the under trial which is
lost behind the walls of a jail. This will cause irreparable loss to the person.

5.The cases of divorce, judicial separation and restitution of conjugal rights
should also get instant attention of the Courts. Delay in disposal of such cases
may ruin future of the family, especially the children of the litigants. Likewise the
cases regarding the appointment of guardians of minors should be expedited.
Undoubtedly, such cases should be of vital importance to the Courts.

6. Cases by which the proceedings of other cases are stayed or held shouid
also be expedited so as not to hamper the proceedings of other Courts.

7. The cases of senior citizens, who come to the Courts with the hope of
getting relief are not even decided during their lifetime. This is a pitiable condi-
tion for the judiciary. Such cases also come in the category of priority sector
litigation.

Be it a judge, or an advocate or any other person of the judicial system, his
existence is defined only when two people contest a case in the Court. There-
fore, it is imperative for those in the judicial system to serve sincerely, honestly,
dedicatedly the people who make it possible to uphold the majesty of law. The
concept of priority sector litigation can serve as an effective tool in attaining the

objective of the judicial system which is to give fair and timely justice to peopl‘
® 9‘

WHERE PARENTS SHOULD GO FOR CLAIMING MAINTENANCE

A.N.S. SHRIVASTAVA
Distt. & Sessions Judge
Jabalpur
As per section 126 (1) of the Code of Criminal Procedure, proceeding un-
der section 125 may be taken against any person in any district-
(a) Where he is, or
(b) Where he or his wife resides, or
(c) Where he last resided with his wife, or as the case may be, with the mother
of the illegitimate child.
Thus, the parents can initiate proceedings for maintenance under section
125 of the Code only in the district where their son or daughter resides. If they
reside in a distant district it will be rather impossible for the pauper and old par-
ents to apply for maintenance. The insertion of word “or either of his parents”
between the words “he” and “is” occurring in section 126 (1) (a) of the Code can

make the provisions fruitful for them.
o
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TAPE RECORDED CONVERSATION - ADMISSIBILITY,
NATURE & VALUE.

VED PRAKASH
Addl. Director

The phenomenon of tendering tape recorded conversation before Law Courts
as evidence; particularly in cases arising under the Prevention of Corruption Act,
where such conversation is get recorded by sending the complainant with a
recording device to the person demanding or offering bribe has almost become
a common practice now. In civil cases also parties may rely upon tape records of
relevant conversation to support their version. In such cases the Court has to
face various questions regarding admissibility, nature and evidentiary value of
such a tape-recorded conversation. The Indian Evidence Act, prior to its being
amended by the Information Technology Act, 2000, mainly dealt with evidence,
which was in oral or documentary form. Nothing was there to point out about the
admissibility, nature and evidentiary.value of a conversation or statement re-
corded in an electro-magnetic device. Being confronted with the questions of
this nature and called upon to decide the same, the law Courts in India as well as
in England devised and developed principles so that such evidence, though in its
strict sense not included within the traditional concept of evidence, may be re-
ceived in law Courts and acted upon.

The relationship between law and technology has not always been an easy

one. However, the law has always yielded in favour of technology whenever it

Avas found necessary. The concern of law Courts regarding utility and admissibil-

,r‘lty of tape recorded conversation, from time to time found its manifestation in

~" various pronouncements. In Hopes v. H.M. Advocate, 1960 Scots Law Times 264,

the Court while dealing with the question of admissibility of tape-recorded con-
versation observed as under :

New techniques and new devices are the order of the day. | can't
conceive, for example, of the evidence of a ship's captain as to what
he observed being turned down as inadmissible because he had used
a telescope, any more than the evidence of what an ordinary person
sees with his eyes becomes incompetent because he was wearing spec-
tacles. Of course, comments and criticisms can be made, and no
doubt will be made, on the audibility or the intelligibility, or perhaps
the interpretation, of the results of the use of a scientific method; but
that is another matter and that is a matter of value, not of compe-
tency. :

An authoritative and categorical exposition on this point is found in Rex v.
Magsud, 1965 (2) All ER, 461 wherein the Court of Criminal Appeal observed that
the time has come when this Court should state its views of the law on a matter
which is likely to be increasingly raised as time passes. For many years now
photographs have been admissible in evidence on proof that they are relevant to
the issues involved in the case and that the print as seen represents situations
that have been reproduced by means of mechanical and chemical devices. Evi-
dence of things seen through telescopes or binoculars which otherwise could not
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be picked up by the naked eye have been admitted, and now there are devices
for picking up, transmitting and recording conversations. In principle no differ-
ence can be made between a tape recording and a photograph. The Court was
of the view that it would be wrong to deny to the law of evidence advantages to
be gained by new techniques and new devices.

In India, the earliest case in which issue of admissibility of tape-recorded
conversation came for consideration is Rup Chand v. Mahabir Prasad, AIR 1956
Punjab 173. The Court in this case though declined to treat tape-recorded con-
versation as writing within the meaning of Section 3 (65) of the General Clauses
Act but allowed the same to be used under Section 155(3) of the Evidence Act as
previous statement to shake the credit of witness. The Court held that there is
no rule of evidence, which prevents a party, who is endeavouring to shake the
credit of a witness by use of former inconsistent statement, from deposing that
while he was engaged in conversation with the witness, a tape recorder was in
operation, or from producing the said tape recorder in support of the assertion
that a certain statement was made in his presence.

tn S. Partap Singh v. State of Punjab, AIR 1964 SC 72 a five Judges Bench of
the Apex Court considered the issue and clearly propounded that tape recorded
talks are admissible in evidence and simple fact that such type of evidence can
be easily tampered with certainly could not be a ground to reject such evidence
as inadmissible or refuse to consider it, because there are few documents and
possibly no piece of evidence, which could not be tampered with. In this case,
the tape record of a conversation was admitted in evidence to corroborate the
evidence of witnesses who had stated that such a conversation has taken pIacQ;

The Apex Court in Yusufalli Esmail Nagree v. State of Maharashtra, AIR 1968 Q;

SC 147 considered various aspects of the issue relating to admissibility of tape-
recorded conversation. This was a case relating to an offence under Section
165-A of Indian Penal Code and at the instance of the Investigating Agency, the
conversation between accused, who wanted to bribe, and complainant was tape-
recorded . The prosecution wanted to use this tape-recorded conversation as
evidence against accused and it was argued that the same is hit by Section 162
Cr.P.C. as well as Article 20 (3) of the Constitution. In this landmark decision,
the Court emphatically taid down in unequivocal terms "that the process of tape
recording offers an accurate method of storing and later reproducing sounds.
The imprint on the magnetic tape is the direct effect of the relevant sounds. Like
a photograph of a relevant incident, a contemporaneous tape record of a rel-
evant conversation is a relevant fact and is admissible under Section 7 of the
Indian Evidence Act. The Apex Court after examining the entire issue in the light
of various pronouncements laid down the following principles :

a) The contemporaneous dialogue, which was tape-recorded, formed part
of res-gestae and is relevant and admissible under Section 8 of the
Indian Evidence Act.

b) The contemporaneous tape record of a relevant conversation is a rel-
evant fact and is admissible under Section 7 of the Indian Evidence
Act.
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¢) Such a statement was not in fact a statement made to police during
investigation and, therefore, cannot be held to be inadmissible under
Section 162 of the Criminal Procedure Code.

d) Such a recorded conversation though procured without the knowl-
edge of the accused but the same is not elicited by duress, coercion or
compulsion nor extracted in an oppressive manner or by force or against
the wishes of the accused. Therefore, the protection of Article 20 (3)
of the Constitution was not available.

e) One of the features of magnetic tape recording is the ability to erase
and re-use the recording medium. Therefore, the evidence must be
received with caution. The Court must be satisfied beyond reasonable
doubt that the record has not been tampered with.

CONDITIONS OF ADMISSIBILITY :

The tape-recorded conversation can be erased with ease by subsequent
recording and insertion could be superimposed. However, this factor would have
a bearing on the weight to be attached to the evidence and not on its admissibil-
ity. Ultimately, if in a particular case, there is a well grounded suspicion not even
say proof, that a tape recording has been tampered with that would be a good
ground for the Court to discount wholly its evidentiary value. (See : Pratap Singh
v. State of Punjab and Haryana , AIR 1964 SC p.72), In the case of Ram Singh v.
Col. Ram Singh, AIR 1986 SC 3 following conditions were pointed out by the
Apex Court for admissibility of tape-recorded conversation :

(a) The voice of the speaker must be duly identified by the maker of the
record or by others who recognize his voice. Where the voice has
been denied by the maker it will require very strict proof to determine
whether or not it was really the voice of the speaker.

(b) The accuracy of the tape recorded statement has to be proved by the
maker of the record by satisfactory evidence direct or circumstantial.

(c) Every possibility of tampering with or erasure of a part of a tape re-
corded statement must be ruled out otherwise it may render the said
statement out of context and, therefore, inadmissible.

(d) The statement must be relevant according to the rules of Evidence
Act.

(e) The recorded cassette must be carefully sealed and kept in safe or
official custody.

(f) The voice of the speaker should be clearly audible and not lost or
distorted by other sounds or disturbances.

IDENTIFICATION OF VOICE :

As regards the identification of the taped voice, proper identification of
such voice is a sine qua non for the use of such tape recording, therefore, the
time and place and accuracy of the recording must be proved by a competent
witness and the voices must be properly identified. [(See: Yusufalli Esmail Nagree
(Supra)]

JOTI JOURNAL - FEBRUARY 2004- PART | 9



TRANSCRIPT :

The importance of having a transcript of the tape-recorded conversation
cannot be under estimated because the same ensures that the recording was not
tampered subsequently. In the case of Ziyauddin Burhanuddin Bukhari v.
Brijmohan Ramdas Mehta, AIR 1975 SC 1788, the Apex Court considered the value
and use of such transcripts and expressed the view that transcripts could be
used to show what the transcriber has found recorded there at the time of
transcription and the evidence of the makers of the transcripts is certainly cor-
roborative because it goes to confirm what the tape record contained. The Apex
Court also made it clear that such transcripts can be used by a witness to refresh
his memory under Section 159 of the Evidence Act and their contents can be
brought on record by direct oral evidence in the manner prescribed by Section
160 of Evidence Act.

NATURE :

Tape-recorded conversation is nothing but information stored on a mag-
netic media. In the case of Roopchand (supra), though, Punjab High Court
declined to treat tape recorded conversation as a writing within the meaning of
Section 3 (65) of the General Clauses Act but this view could not survive for a
long and the Apex Court in Ziyauddin Burhanudding Bukhari (Supra) clearly laid
down that the tape recorded speeches were "documents as defined by Section 3
of the Evidence Act", which stood on no different footing than photographs.

After coming into force of the Information Technology Act, 2000, (w.e.f.
17.10.2000) the traditional concept of evidence stands totally reformed. Section
2 (r) of this Act is relevant in this respect which defines information in electronica
form as information generated, sent, received or stored in media, magnetic, %
optical, computer memory, micro film, computer generated micro fiche or similar
device. Under Section 2 (t) ‘electronic record' means data, record or data gen-
erated, image or sound stored, received or sent in an electronic form or micro
film or computer generated micro fiche. Section 92 of this Act read with Sched-
ule (2) amends the definition of 'evidence' as contained in Section 3 of the
Indian Evidence Act. The amended definition runs as under:

"Evidence" :- "Evidence" means and includes -

. (1) all statements which the Court permits or requires to be made
before it by witnesses, in relation to matters of fact under inquiry;

such statements are called oral evidence;

(2) all documents including electronic records produced fer the in-
spection of the Court;

such documents are called documentary evidence.

From the aforesaid provisions it becomes amply clear that the law, as it
prevails today, takes care of information stored on magnetic or electronic device
and treats it as documentary evidence within the meaning of Section 3 of the
Indian Evidence Act.
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UTILITY/EVIDENTIARY VALUE :

The next question regarding evidence of tape-recorded information, is
about its utility and evidentiary value. |In this respect, the following points
require consideration:

a) Whether such evidence is primary or secondary?
b) Whether such evidence is direct or hearsay?
c) Whether such evidence is corroborative or substantive?

The point whether such evidence is primary and direct was dealt with by
the Apex Court in N.Sri Rama Reddy v. V.V. Giri, AIR 1971 SC 1162. The Court
held that like any document the tape record itself was primary and direct evi-
dence admissible of what has been said and picked up by the receiver. This view
was reiterated by the Apex Court in R K. Malkani v. State of Maharashtra, AIR
1973 SC 157. In this case the Court ordained that when a Court permits a tape
recording to be played over it is acting on real evidence if it treats the intonation
of the words to be relevant and genuine. Referring to the proposition of law as
laid down in Rama Reddy's case (Supra), a three Judges Bench of the Apex Court
in the case of Ziyauddin Burhanuddin Bukhari v. Briimohan Ramdas Mehta, AIR
1975 SC 1788 propounded that the use of tape recorded conversation was not
confined to purposes of corroboration and contradiction only, but when duly
proved by satisfactory evidence of what was found recorded and of absence of
tampering, it could, subject to the provisions of the Evidence Act, be used as
substantive evidence. Giving an example, the Court pointed out that when it
was disputed or in issue whether a person's speech on a particular occasion,
contained a particular statement there could be no more direct or better evi-
dence of it than its tape record, assuming its authenticity to be duly established.

From the aforesaid it can well be gathered as a settled legal proposition
that evidence of tape-recorded conversation being primary and direct one it can
well be used to establish what was said by a person at a particular occasion.

CORROBORATION/CONTRADICTION:

Under Section 157 of the Evidence Act, a witness may be corroborated by
his/her previous statement. Section 145 of the Act permits use of a previous
statement for contradiction of a witness during cross-examination. Again Clause
(1) of Section 146 provides that during cross-examination, questions may be put
to a witness to test his veracity. Section 153 generally deals with exclusion of
evidence to contradict answers to questions testing veracity. However, excep-
tion (2) of it permits a witness being contradicted if he has denied any fact which
was put to him to impeach his impartiality. Section 155 (3) deals with impeach-
ing the credit of a witness liable to be contradicted.

The Apex Court in N. Sri Rama Reddy (Supra) after considering the matter
laid down that the evidence of a tape recorded conversation/statement apart
from being used for corroboration is admissible for the purposes stated in Sec-
tion 146 (1), Exception (2) to Section 153 and Section 155 (3) of the Evidence
Act.

[
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DETERMINATION OF COURT FEES
WHERE DISPUTE RELATES TO PART OF LAND

RAJEEV SHRIVASTAVA
0.S.D.

Assessment of Court Fees regarding the part of land of entire estate which
is not assessed to land revenue, is an intricate matter. In this context we explore
the various aspects of law relating to Court Fees Act, 1870.

When we deal with the case in which such land is disputed that can be
assessed to land revenue or land revenue is payable in respect of such land,
twenty times the land revenue so assessed is payable as court fees. In partition
suits, court fees is payable according to one half of the value of the plaintiffs’
share of the property or according to the full value of such share if on the date of
presenting the plaint the plaintiff is out of possession of the property of which he
claim to be a co-parcener or co-owner. That means in above mentioned situa-
tions, legal position is very clear and does not create any ambiguity.

Section 7 (v) of Court Fees Act says that- Computation of fees payable in
certain land, houses and gardens-in suits for possession of land, houses and
gardens, according to the value of the subject matter and such value shall be
deemed to be where subject matter is land and

(a) Such land is assessed to land revenue or land revenue is payable in
respect of such land- twenty times the land revenue so assessed or so payable.

(b) Such land forms a part of land which is assessed to land revenue or in
respect of which land revenue is payable- twenty times of the land revenue
proportionately worked out for such part of land;

(c) Such land is not assessed to land revenue- twenty times of the land
revenue worked out at the rate of [(five rupees) per acre.]

Meaning thereby, Clause (v) of Section 7 of the Court Fees Act, provides
that in suits for possession of land, houses and gardens, the Court Fees is pay-
able according to the value of the subject matter. That clause further provides
that where the subject matter is land, such value shall be deemed to be, where
the land forms an entire estate, or a definite share of an estate, paying annual
revenue to Government, or where the land forms part of such estate and is
recorded as aforesaid (that is, recorded in Collectors’ register as separately as-
sessed with such revenue) and such revenue is settled, but not permanently
twenty times the revenue so payable. Where the land forms part of an estate
paying revenue to the Government, but is not a definite share of such estate and
is not separately assessed as above mentioned, the market value of the land.

Under Section 7 (vi-a) of Court Fees Act in suits of partition-

(a) According to one half of the value of the Plaintiff's share of the property;
and
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(b) According to the full value of such share if on the date of presenting the
plaint, the plaintiff is out of possession of the property and which he claims to be
a co-parcener or co-owner, and is claimed to be a co-parcener or co-owner on
such date is denied.

Meaning thereby, when plaintiff files a suit for partition, for the purpose of
sub-clause (a) of clause (vi-a) of section 7, the plaintiff is in possession or not is
irrelevant. In every suit for partition, whether plaintiff is in or out of possession
or he has been ousted or not ousted from the enjoyment of all or any of the joint
family property, the minimum that he must be called upon to pay Court-fee on
one-half of the value of his share in the property.

The full ad valorem Court fee is payable, if two conditions are fulfilled under
sub clause (b) of clause (vi-a) of section 7. These conditions are - (a) that the
plaintiff’'s claim to be co-parcener or co-owner on the date of presenting the
plaint should be denied, and (b) that the plaintiff must be found to be out of
possession of the property he claims. He must then be called upon to pay Court-
fee according to the full value of share claimed by him.

Under Section 7 (vi-a) of Court Fee Act the burden is on the defendant to
allege and prove ouster before the date of suit. Neither want of possession nor
adverse possession, nor mere denial of title is sufficient to constitute ouster
because in the case of co-parceners the exclusion from possession has to be
brought home to the knowledge of the person excluded.

In above mentioned situations, the assessment of Court fees is not a tough
job, but when we assess Court fees, regarding part of land of entire estate,
which cannot be assessed to land revenue, it becomes an intricate matter. Be-
fore going into the finer aspects of the issue, it is worthwhile to point out previ-
ous and present legal positions. Many amendments have been incorporated in
the Court Fees Act from time to time. M.P. Act No. 4 of 1976 has omitted expla-
nation of section 7 (vi-a). The omitted explanation ran as under :- “The value of
the property for the purposes of this paragraph shall be the market value which
is the case of immovable property, shall be deemed to be the value as computed
in accordance with the paragraph (v).” Before this amendment, one could have
assessed the value, regarding assessment of Court fees, according to the provi-
sion of section 7 (v) of Court Fees Act. Subsequent to this amendment a ques-
tion arises that in amended situation, what will be the mode of assessment of
Court fees, when such part of land is disputed ?

At this juncture it will be apposite to take note of the legal aspects relating
to the applicability of the Act. The Act is not retrospective in its operation, mean-
ing thereby, that it does not unsettle or alter any position which took place
before ‘the Act’ came into force.

The Full Bench decision of Madhya Pradesh High Court, Balu Devchand
Kulmi & Others vs. Fundi Bai Amichand Kulmi, AIR 1972 MP 22 may be usefully
referred in which it was held that :
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(a) Court fees and suits valuations-Court Fees Act (1870), Section 7 (v) (d)-
Valuation of part of estate-where a suit is filed for part of an estate and such part
is not separately assessed to land revenue, the Court fees has to be paid on the
basis of the market value. It is not permissible either to pay the Court fees on the
basis of the land revenue for the entire estate in which the part claimed is in-
cluded or to compute it by working out the proportion of the land revenue in
respect of such part and pay Court fees on the proportionate multiple of the land
revenue by working it out according to Section 7 (v) (d).

(b) Interpretation of statutes- The rule of construction that a taxing provi-
sion has to be construed strictly and in a manner most favourable to the citizen,
has no application where the language of the statute is absolutely clear and
unambiguous and does not yield to two interpretations.

(c) Interpretation of statutes-The interpretation by the Courts of statute in
any particular manner should not render any part of the statute nugatory.

Prior to amendment of 1976, the legal position was not ambiguous, mean-
ing thereby, if a suit is filed for part of land and such part of land was not
independently assessed to land revenue, the Court fees will be paid on its mar-
ket value. One can neither pay Court fees on the basis of land revenue of entire
land in which the part claimed/disputed is included nor by computing it by work-
ing out the land revenue relating to such part of land.

In this context, under amended legal position, observations of M.P. High
Court in Bhagwati vs. Chaman Rai that is reported in MPWN 1980 part || Note 22
may also be usefully referred. The observations of this citation are as follows:-

(1) Court Fees act, 1870- S. 7 (v) partition suit of agricultural land Court fee
payable-Whether on market value of on 20 times of land revenue.

(2) Court Fee Act, 1870-S. 7 (vi-a) omission of explanation from the sub-
section makes no difference Court fee still payable on 20 times of land revenue.

(3) Interpretation of Statutes-Rule of harmonious construction- intention of
legislature to be seen, different interpretation leading conflict between two clauses
to be avoided.

In this citation it has been held that Section 7 clause (vi-a) provides that in
a suit for partition, without claiming separate possession, the suit has to be
valued according to one half of the value of the plaintiff's share of the property.
This is indicative the fact that Court fee payable on such a suit is less than the
Court fee payable when a suit is instituted for partition and separate possession
on the ground that the plaintiff is out of possession. The legislative intent it thus
clear that when a plaintiff claims partition and separate possession on the ground
that he is out possession, the claim is to be valued just like a suit for possession
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simpliciter. In fact, when a co-owner files a suit for partition and separate pos-
session, on the ground that he is out of possession, there is no difference be-
tween such a suit and a suit for possession based on title.

The amendment to the Court Fee Act (Act no. 4 of 1976) with effect from
1.3.1976 was introduced to clarify that even in cases where part of the land
separately assessed to land revenue was claimed, Court fee payable on such
claim will be proportionately worked out for such part of the land. This clarifica-
tion had become necessary to get over some judgments which had laid down
that where the claim was for the entire land separately assessed to land revenue,
its market value will be deemed to be 20 times the land revenue but if it was
called a part of land and that part was not separately assessed, the claim will
have to be deemed to be 20 times the land revenue. But if it was for a part of
land and that part was not separately assessed, the claim will have to be valued
on the basis of actual market value. The intention was to provide relief to agri-
culturists and the owners of revenue paying lands.

It is also observed that a harmonious construction of paragraphs (v) and
(vi) of Section 7 of Court Fees Act will show that the legistature intended that the
market value of a land revenue paying land for both the clauses will be the same,
that is, twenty times the land revenue as provided under Section (v). A different
interpretation will create a conflict in these two clauses in as much as in a suit for
possession simpliciter of land assessed to land revenue, the plaintiff will be re-
quired to pay twenty times the land revenue, while in a suit for partition and
separate possession, when plaintiff is out of possession he will be required to
pay Court fee on the actual market value. One cannot attribute such inconsist-
ency to the legislative intent. :

On the basis of above discussion we find that the relevant legal provisions
as contained in Section 7 (v) and Section 7 (vi-a) of the Court Fee Act, 1870 are
‘basically intended to beneficiate’ the public. No apparent contradiction can be
attributed to the above pronouncements because, the decision of 1972 is based
on the then prevailing provisions of Section 7 (v), wherein there was nothing for
determining valuation of a part of land assessed to land revenue.

In 1976 by M.P. State Amendment (Act No. 4 of 1976) it was made clear in
Section 7 (v) that the value of land forming part of land which is assessed to land
revenue shall be determined by proportionately working out the land revenue.
The decision reported in 1980 is based on this amended legal position. There-
fore, the same cannot be said to be against the Full Bench decision of the 1972
and the Court should interpret the law in the light of above mentioned principles
laid down in citations.

°
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Mahammed Vs. Batulbai 2003 (2) MPLJ (513) ® «ifufeas aﬁ;@ﬁrmﬁw R
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... It will be thus, seen that Muslim-Women (Protection of Rights on
Divorce) Act, 1986 is neither retrospective in operation nor it will have
effect of nullifying the orders already made under Section 125 or 127
of Criminal Procedure Code ordering a muslim husband to pay mainte-

nance to his divorced wife pnor to the coming into force of the Act of
1986.
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& TR TT fam B | ST o1 it sifirsafa @ o f. dgaaied, 2000 (3) <0 @ T S 449 F

MagHITEE -
“... Mere setting up of a plea in the written statement is not proof of

divorce and the husband is required to prove that he has given di-
vorce to his wife in accordance with Muslim Law”. "
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H &t 740§ forear e wifirfafzaa fear 2, ) Seafaa wea arcia Aecaguf 2|

1. A Muslim husband is liable to make reasonable and fair provision for
the future of the divorced wife which obviously includes her mainte-
nance as well such a reasonable and fair provision extending beyond
the iddat period must be made by the husband within the iddat period
in terms of Section 3 (1) (a) of the Act.

2. Liability of Muslim husband to his divorced wife arising under section
3 (1) (a) of the Act to pay maintenance is not confined to the iddat
period.
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3. A divorced Muslim woman who has not remarried and who is not able
to maintain herself after the iddat period can proceed as provided un-
der section 4 of the Act against her relatives who are liable to maintain
her in proportion to the properties which they inherit on her death,
according to Muslim law, from such divorced woman including her
children and parents . If any of the relatives being unable to pay
maintenance, the Magistrate may direct the State Wakf Board estab-
lished under the Act to pay such maintenance.
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“... Whereas the 1986 Act deals with the obligation of a Muslim husband
vis-a-vis his divorced wife including the payment of maintenance to her for a
period of two years of fosterage of maintaining the infant/infants, where they are
in the custody of the mother, the obligation of a Muslim father to maintain the
child is governed by section 125 Cr.P.C. and his obligation to maintain them is
absolute till they attain majority or are able to maintain themselves, whichever
date is earlier. In the case of female children this obligation extend till their mar-
riage”.

A T ST § fropef e ik wrftrforem (1986) & grarar sigessedt i 78 @
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BI-MONTHLY TRAINING PROGRAMME

The following five topics were seni by this Institute for discussion in the bi-

monthly training meeting of October 2003 to be held at district head quaters.
The Institute has received articles on these topics from various districts. One
article on each topic is being included in this issue of JOTI Journal :

1.

What procedure should be adopted by the referring Magistrate and the
C.J.M. while exercising Jurisdiction under Section 325 (1) and 325 (3)
Criminal Procedure Code, 1973, respectively ?

202 UlshaT Tfar, 1973 Y awy 325 (1) T 325 (3) F AT ATIHTRAT & ITART A H/HIT:
AT O gea =T AT EIRT AU ST STebt Uisha m € = 9

Whether on a conviction under Section 279 and 337 I.P.C. separate sen-
tences be imposed under both the sections? Analyse in the light of provi-
sions of Section 71 I.P.C.

NI 279 UH 337 WILE.H. & ia a1 Rife it @20 § a1 I aRish # gu gus &€
sferfe foram s =g 7 uwy 71 Wd . F graeEr & g 3 oo 9

What is the mode of reconstruction of record of pending or disposed of
cases in civil and criminal matter?

fafare o snuafirs AmSt § Sfva et g feerd & gafamtor i ahem s @

What should be the extent of jurisdiction of Civil Court regarding grant of
interim injunction in service matters of Government servants?

TG Yeehi & Ja1 Tt} AR A i s31331 Y™ fnd o & fRwa & =maea Y
rferRTiET 1 a1 & =iy 9

Whether Civil Court has jurisdiction to grant relief of interim injunction
under Section 9 of the Arbitration & Conciliation Act, 1996 in a case
coming within the purview of M.P. Madhyastham Adhikaran Adhiniyam,
19837

a1 e e i AT & gog Affam, 1996 i uRr 9 % srvata 39 Al &
sreurdlt saresr S F it arftrtivar & St 7Ly, aroasaw ftveeor sifforam, 1083
ufifer & arre & 9

°
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PROCEDURE TO BE FOLLOWED UNDER SECTION 325 OF
THE CODE OF CRIMINAL PROCEDURE

JUDICIAL OFFICERS
District Jabalpur

All the sections referred to hereunder are from the Code of Criminal Proce-
dure and for convenience, the Chief Judicial Magistrate is referred to as the
C.J.M. All the emphasis are supplied by us.

The provisions of section 325 (1) are as follows :-

“Whenever a Magistrate is of opinion, after hearing the evidence for
the prosecution and the accused, that the accused is guilty, and that
he ought to receive a punishment different in kind from, or more se-
vere than, that which such Magistrate is empowered to inflict, or, be-
ing a Magistrate of the second class, is of opinion, that the accused
ought to be required to execute a bond under section 106, he may
record the opinion and submit his proceedings, and forward the ac-
cused, to the Chief Judicial Magistrate to whom he is subordinate.”

From a bare perusal of these provisions, it is clear that for submitting the
proceedings and forwarding the accused, it is necessary that :-

1.  The trial Magistrate must have heard the evidence of prosecution and
the accused.

2. He must be of the opinion that the accused is guilty, and

3. He must be of the opinion that the accused ought to receive a punish-
ment, different in kind from or more severe than that which he (Such
Magistrate) is empowered to inflict.

OR

He being a Magistrate of a second class, is of the opinion that the
accused ought to be required to execute a bond under section 106.

When all these 3 conditions are fulfilled then only, the trying Magistrate
may record his opinion and submit his proceedings and forward the acused, that
too, to the C.J.M. to whom he is subordinate. These provisions are not obligatory
but discretionary. it is the trite law that the discretion must be exercised judi-
cially.

Section 325 (3) reads as follows :-

“The Chief Judicial Magistrate to whom the proceedings are submitted
may, if he thinks fit, examine the parties and recall and examine any
witness who has already given evidence in the case and may call for
and take any further evidence, and shall pass such judgment, sen-
tence or order in the case as he thinks fit, and as is according to law.

It is obvious from reading of sub-section (1) and (3), that the powers re-
- ferred to in sub-section (3) can be exercised - (a) By a C.J.M. only (b) The pro-
ceedings must have been submitted to him under the provisions of section 325
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(1), and (c) The Magistrate referring the proceedings must be subordinate to
such C.J.M.

When all these three conditions exists, then it is in the discretion of such
C.J.M. to examine and recall any witness who has already given evidence in the
case and call for and take any further evidence. Therefore, it is not imperative on
such C.J.M. to take further evidence in the case and he, in his discretion, can
well act on the proceedings recorded by the referring Magistrate. Under the
circumstances, the C.J.M. can pass sentence also. Thus, it is clear that this pro-
vision empowers a C.J.M. to pass a sentence, in given conditions, on the pro-
ceedings recorded by another Magistrate. It is relevant here to examine the bar
created by section 461 (n). The relevant part of the section is as under :-

If any Magistrate not being empowered by law in this bahalf, does any
of the following things, namely :-

(n) passes a setence, under section 325, on proceedings recorded by an-
other Magistrate;

his proceedings shall be void.

If we concentrate on the emphasised portion of the section i.e. “not being
empowered by law in this behalf”, the only conclusion that can be drawn is that
the proceedings enumerated in this section, including that of sub section (n),
shall be void only when they are performed by a Magistrate, who has not been
empowered by law in that behalf. It necessarily follows that if the Magistrate,
doing any of the things, referred to in section 461, is empowered by law for
doing that thing, the bar of section 461 will not apply.

We have already come to the conclusion that if the proceedings, under
section 325 (1), have been submitted by trial Magistrate after observing all the
formalities stated therein, the referee C.J.M. is empowered, under section 325
(3), even to pass sentence on the proceedings recorded by the referring Magis-
trate. Under these circumstances, the bar of section 461 (n) will not come in way
of such C.J.M. from passing sentence on the proceedings recorded by other
Magistrate. However, if the proceedings are not submitted by the trial Magistrate
to the C.J.M., under section 325 (1), or the Magistrate submitting the proceed-
ings is not subordinate to such C.J.M. or if the case is transferred from that
C.J.M. to other Magistrate, then such C.J.M. or other Magistrate, as the case may
be, will not be empowered to pass sentence under section 325 on the proceed-
ings recorded by the referring Magistrate. And their doing so, shall be void under
section 461 (n).

The action under section 325 can be taken only after hearing the evidence
of the prosecution and accused i.e. after the conclusion of trial. Thus there may
arise a confusion as to whether, before submitting the proceeding, the trial Mag-
istrate should convict the accused or not?
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Section 209 and 323 provide for committing the case, if it appears to the
Magistrate that the offence is exclusively triable by Court of Sessions. For refer-
ring the case to another Magitrate, Section 322 of the Code requires that the
evidence on record should appear to warrant a presumption that the trial Magis-
trate should not try the case. Under section 324, the case of a previous convict
can be sent to the C.J.M. or be committed to the Court of Sessions when the trial
Magistrate is satisfied there is ground for presumption that the accused has com-
mitted the offence. According to the provisions of section 360, a Magistrate of
second class, after convicting the accused can submit the proceedings of the
case to the Magistrate of the first class if he is of the opinion that the accused
should be dealt with the provisions of Law of Probation.

Thus the legislature in its wisdom, has used different words and phrases for
empowering the Magistrate to refer the case to another Court at different stages
of the case and for different purposes. The words ‘appears’, ‘satisfied’, ‘opinion’,
‘presumption’, ‘conviction’ or ‘holding guilty’ have different imports and force.
Judges or Magistrates can not sit over the legislature and they can not substitute
their own words of different import or weight, for those, used by the legislature.
For application of above provision of section 360, the Magistrate should first
convict the accused and then should be of the opinion that the accused should
be dealt with the provisions of Law of Probation. While for submitting the pro-
ceeding under section 325 (1) the word used in this behalf is opinion and not
conviction. This means that the legislature has deliberately not required the Mag-
istrate to convict the accused or to hold him guilty for referring his case under
section 325 (1). The accused can be convicted or held guilty only when the
offence against him has been proved beyond all reasonable doubt. But for form-
ing a mere opinion that the accused is guilty a lighter approach is required.

Consequently, for submitting the proceeding under section 325 (1), as the
law requires, the trial Magistrate is only to record his opinion that the accused is
guilty but should refrain himself from convicting or holding him guilty.

This point can be viewed from another angle also. The C.J.M. is empowered
by section 325 (3), to pass a judgment on the proceedings submitted to him
under section 325 (1). Judgment includes both conviction and acquittal. Thus
the C.J.M. can even acquit the acused forwarded to him under section 325 (1). If
the referring Magistrate has convicted the accused then the judgment of his
acquittal by C.J.M. will amount to allowing an appeal against conviction. But
under section 374 (3) such appeal lies to Court of Sessions and not to the C.J.M.
Further, if the referring Magistrate passes a judgment of conviction then the
C.J.M. will be procluded from passing another judgment due to the bar of sec-
tion 300. Therefore, also, for harmonious construction of these provisions, it is
necessary that the Magistrate submitting the proceedings under section 325 (1),
should refrain himself from convicting the accused.

However, if the referring Magistrate convicts the accused under section 325
(1), the conviction will be erroneous and it will be treated as surplusage or as a
legal nullity and the C.J.M., to whom the proceedings have been submitted, can
ignore it and proceed with the case.
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As a result of the above discussion, the Magistrate, under section 325 (1) of
Code, should refrain himself from convicting the accused but should only record
his opinion that the accused is guilty.

If all the accused, in the opinion of the Magistrate are guilty, but the Mag-
istrate considers that only one or some of them deserve more severe punish-
ment then under section 325 (2), all the accused persons should be forwarded to
the C.J.M. But if the Magistrate is of the opinion that one or some of them are
guilty and others are not, the later are entitled to an order of acquittal and only
former should be forwarded to C.J.M. Sultan Muhammad Khan and others Vs.
Emperor (A.LR. 1926 Allahabad 176). Under these circumstances, the accused
who, in the opinion of the Magistrate, is not guilty of the offence should be
acquitted by an order of acquittal and others be forwarded to the C.J.M.

To sum up the procedure for submitting the proceedings and forwarding
the accused to the C.J.M., under section 325 shall be as follows :-

1. The trial Magistrtate shall hear the evidence of the prosecution and
the accused.

2. He should record his opinion that the accused or the accused per-
sons, as the case may be, is/are guilty.

3. He should further record his opinion that such accused persons or any
of them, as the case may be, ought to recieve a punishment diferent
in kind from, or more severe than that which he is empowered to
inflict.

OR

If he is a Magistrate of second class, he should record his opinion that
the accused or any one of them, as the case may be, ought to be
required to execute a bond under section 106.

4. He should submit his proceedings of the case to the C.J.M. to whom
he is subordinate.

5. He should forward the accused or accused persons, as the case may
be, to such C.J.M.

6. Even if, he considers that one or more of such accused persons de-
serve treatment as stated in paragraph 3 above he should forward all
the accused persons, who, in his oipinion, are guilty. If some of them,
in his opinion, are not guilty, he should acquit them by an order of
acquittal and forward only rest of the accused persons to the C.J.M.

7. The C.J.M. to whom such proceedings are submitted and such ac-
cused or accused persons is/are forwarded, may in his discretion ex-
amine the parties and recall, examine any withess who has already
given evidence in case and may call for and take any further evidence.

8. Such C.J.M. shall pass judgment, (both of conviction or acquittal),
pass any sentence or pass any order (e.g. committing the case to the
Court of Sessions or to deal with the accused under the Law of Proba-

tion) and as is according to law.
®
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OFFENCES UNDER SECTIONS 279 & 337 IPC -
CONVICTION & SENTENCE

JUDICIAL OFFICERS
District Chhatarpur

Offences under sections 279 and 337 IPC are two different offences arising
out of one and the same criminal act of the accused. The provisions under Sec-
tions 279 and 337 of the Indian Penal Code, 1860 are as follows :

279. Rash driving or riding on a public way.- Whoever drives any vehicle,
or rides, on any public way in a manner so rash or negligent as to endanger
human life, or to be likely to cause hurt or injury to any other person, shall be
punished with imprisonment of either description for a term which may extend
to six months, or with fine which may extend to one thousand rupees, or with
both.

337. Causing hurt by act endangering life or personal safety of oth-
ers.- Whoever causes hurt to any person by doing any act so rashly or negli-
gently as to endanger human life, or the personal safety of others, shall be
punished with inprisonment of either description for a term which may extend to
six months, or with fine which may extend to five hundered rupees, or with both.

Offence under section 279 IPC is rather more specific offence than that
under section 337 IPC which has wider scope in its application. In the former,
only the specific act of rash and negligent driving of a vehicle or riding on a
public way endangering human life or even causing likelihood of hurt or injury to
any other person, shall be punishable with imprisonment of either description for
a term which may extend to six months or with fine which may extend to one
thousand rupees or with both. In the later any sort of rash and negligent act
endangering human life or the personal safety of others and causing hurt (sim-
ple) to any person shall make the offender liable to imprisonment of either de-
scription for a term which may extend to six months, or to fine which may extend
to five hundred rupees or with both. As such the salient ingredient of endanger-
ing human life and personal safety of others by rash and negligent act, is of
course, common to both the offences. If hurt is caused by that act, only section
337 IPC will be applicable.

If both the offences are committed in course of the same transaction they
must be regarded as the outcome of the single composite criminal act. As such
no one can be punished twice for the same act. It is one this principle of natural
justice, the provisions of section 71 IPC have been incorporated which are as
under:-

“71. Limit of punishment of offence made up of several offences-
Where anything which is an offence is made up of parts, any of which
parts is itself an offence, the offender shall not be punished with the
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punishment of more than one of such his offences, unless it be so
expressly provided.

Where anything is an offence falling within two or more separate defi-
nitions of any law in force for the time being by which offences are
defined or punished, or

where several acts, of which one or more than one would by itself or
themselves constitute an offence, constitute, when combined, a dif-
ferent offence,

the offender shall not be punished with a more severe punishment
than the Court which tries him could award for any one of such of-
fences.”

In the above context it has been ruled long back by the Full Bench of our
erstwhile Madhya Bharat High Court in State V Gulam Meer, AIR 1956 MB 141
that an offence under section 279 IPC is distinct from offence under section 337
or 338 IPC and, therefore, a person convicted of an offence under section 337 or
338 IPC, can also be convicted of an offence under section 279 IPC. If, however,
the two offences are committed in the same transaction, section 71 IPC will
govern the assessment of punishment. In Roopchand v. State of Chhattisgarh,
2001 (1) MPHT 22 (CG), it is held by Hon’ble Chhattisgarh High Court that since
the rash and negligent act under section 279 IPC provides foundation for convic-
tion under sections 337 and 338 IPC, separate sentences could not be passed as
act of negligent driving would merge in act covered under section 338 IPC.

In the case of State of Karnataka v. Sharanappa Basnagouda Aregoudar,
2002 SCC (vi) 704 Hon’ble the Apex Court confirmed the conviction of the re-
spondent accused under sections 279, 338 and 304-A IPC and sentence for of-
fence under section 304-A IPC as imposed by the trial Court and affirmed by the
appellate Court. As regards offences under sections 279, 337 and 338 IPC, no
separate sentence was awarded, however, the trial court’s direction, thereof,
was also maintained. In this case question of awarding of sentence for the of-
fences aforesaid had not been considered at all in the light of provisions of
section 71 IPC. Hence, it remains still a point debatable whether separate sen-
tences could be passed in a case involving offences under sections 337, 338 and
304-A IPC, though committed in the same transaction but related to various
victims so as to form different parts of the same transaction.

Having considered the question of conviction and sentence for offences
under sections 279 and 337 IPC, committed in the same course of transaction,
within the purview of the above rulings of the Madhya Bharat and Chhattisgarh
High Courts, it is amply clear that the offender, although, can be held guilty for
both the offences but in view of the provisions of part Il and IV of section 71
IPC, can only be awarded sentence under section 279 IPC which provides more
severe punishment than section 337 IPC.

)

JOTI JOURNAL - FEBRUARY 2004- PART | 25



Rife vd saRTféres geneon & S/ PR
sifto & gAfwtor & afsar

=a1fres SrfererToT

forest R

FiyuA qgf ag Ty PR ST @ 6, auamee sueER ST R, 1961 AIReR

forermt & ezt smaifres, Raferes aitwen wftar wdf e uie dfear # =i afivee & 7@

€ a1 70 & W IR gAffaior s i greae € @ | 3w Rl P & faem 351 o

“grrquifer fran” 3 e 499 § i@ & T & I W et amamdiET s ggnafs &)

R FHATE FA & Heie Gra F forvas e, ol v st sfireda & gafio
HY TTSHAT R 5 THIET T ST & |

TR 7 SRR TRl 3 < 219 a1 70 & i fRufa & 7 gafmion & areq

Foel FTSY HEAYR], SIS 3 YT HH1H 1251/A/16-15/95 TawyR i 1.3.1996

T SO HHIF T/489/A-16-8, 82 TS feAieh 15 T 1985 BT ez ) R €

I gl & o fegEr € -

No. A/489/111. 16-8/82, Jabalpur, dated 18th Jan. 85
To,
The District & Sessions Judge

Sub : Loss of judicial records.

It has come to the notice of Hon’ble the Chief Justice that there are frequent
incidents relating to loss of judicial records in various courts and unnecessary
references are made seeking orders for reconstruction of the lost records.

| am, therefore, directed to request you to take all necessary steps for pre-
venting such incidents in future.

As regards reconstruction of lost records, | am to point out that every court
has inherent powers to reconstruct the lost records by noticing the concerned
parties.

Sd/-

18.1.1985
Dy. Registrar

JOTI JOURNAL - FEBRUARY 2004- PART | 26



No. 1251/Ill 16-15/95m, Jabalpur, dated 1.3.1996.
To,

~ The District & Sessions Judge
Sub: Loss of Judicial records.

It has come to the notice of Hon'ble the Chief Justice that there are frequent
incidents relating to loss of judicial records in various courts and unnecessary
references are made seeking orders for reconstruction of the lost records.

I am, to say in this regard that reconstruction of record is a judicial matter
and every Court has inherent power to reconstruct its lost or damaged records
after notice to the parties and no permission from this Court is required for the
purpose.

Kindly bring this to the notice of all the Judges/Magistrates working under
you and ensure that unnecessary correspondence is avoided in such matters.

Sd/-
Additional Registrar.
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JURISDICTION OF CIVIL COURTS REGARDING GRANT OF
INTERIM INJUNCTION IN SERVICE MATTERS OF THE
GOVERNMENT SERVANTS

JUDICIAL OFFICERS
District Damoh

The subject in hand “What should be the extent of jurisdiction of Civil Courts
regarding grant of interim injunction in service matters of the Government Serv-
ants?”, though gives as ostensible impression of being a simple one which can
be answered without any mind-boggling exercise, however, as soon as we start
descending down to the root of the question, a motley panorama of ever chang-
ing scenario begins to unfold it-self.

Even if we leave the historical aspect of the matter lie in rest and take stock
of the matter as it came to exist after coming in to force of the Code of Civil
Procedure, 1908 we still find our hands full with intricate legal puzzles staring
straight into our eyes with an arrogant challenge.

Section 9 of the C.P.C. can very well serve as a stepping stone to delve
deep into our subject which provides that the Courts shall have jurisdiction to try
all suits of Civil nature unless they are expressly or impliedly barred. Now, the
question arise what does the expression ‘Civil nature’ means? In the Black’s
legal dictionary word ‘Civil’ is defined as ‘relating to provide rights and remedies
sought by Civil actions as contrasted by Criminal Proceeding” and the nature
has been defined as “the fundamental qualities of a person or thing, indentity or
essential character”. It is thus a wider term than the expression “Civil Proceed-
ings” and the above definitions were relied upon by the Hon’ble Supreme Court
of India in S.L.A. Narayan Rao Vs. Ishwarlal Bhagwandas, A.I.R. 1965 S.C. 1818,
and Arvind Kumar Singh Versus Nand Kisore Prasad, A.l.R. 1968 S.C. 1227 and
on their strength the Apex Court, in Most Rev. PM.A. Metropolitan Vs. Moren
Mar Marthoma, A.l.R. 1995 S.C.2001 has emphasised that Sec. 9 of the C.P.C.
casts an obligation upon Civil Courts to entertain a suit of Civil nature unless that
suit is expressly or impliedly barred.

In the light of the above mentioned definitions and observations of the Apex
Court there is hardly any doubt that cases arising out of the service matters of
the government servants which are not offences, are of Civil nature and the Civil
Courts are duty bound to entertain them excepting suits of which their cogni-
zance is either expressly or impliedly barred and deal with them in accordance
with law which includes the jurisdiction to grant interim injunction in fit cases.

Though our subject does not limit itself to any territorial confines but for all
practical purposes we are concerned with provisions of law relevant to our sub-
ject matter as they stand in M.P. and on that count from there onward we shall
deal with the subject matter with special reference to the State of M.P. In 1984,
M.P. State amendment was introduced to Order 39 Rule 2 of the C.P.C. which
came in to force on 14-8-84. The amendment provided that no injunction under
Order 39 rule 2 of the C.P.C. can be granted in contravention of the provisions of
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the above amendment and any such injunction if granted shall be void.

Before the exact nature and scope of the amendment could be ascertained
by Judicial scrutiny and practice the Administrative Tribunals Act 1985 fell like
avalanche sweeping out every shred of jurisdiction relating to cases arising out
of service matters of Govt. Servants away from the Civil Courts and investing the
Central and State administrative tribunal set up under the said Act with exclusive
original jurisdiction in the matter. State of M.P. was no exception to that.

In Madhya Pradesh, State Administrative Tribunal (hereinafter called SAT)
continued to exercise exclusive original jurisdiction in the cases arising out of
service matters of the Government servants subject to the provisions of Sec. 2 of
the Administrative Tribunals Act, 1985 up to 17.4.03. Now once again the posi-
tion has been restored as it existed before setting-up of the SAT. Section 3 (1) of
the M.P. Rajya Prashashnik Adhikaran (Lambit Evam Nirakrit Avedano Ka Antaran)
Adhyadesh, 2003 says that “any plaint or other proceeding which was transfered
by any Civil Court and is pending on the appointed day before the tribunal shall
stand transferred to the same Civil Court from which it was transferred and in
case such Court is not in existence then to the Court of competent jurisdiction in
its place and such Court shall proceed to dispose of the same as it were plaint
under the C.P.C.

As we have seen earlier Civil Courts have jurisdiction to entertain cases of
civil nature arising out of the service matters of the government servants and in
fit cases grant temporary injunctions subject to the provisions and settled princi-
ples of law regulating the grant of interim injunctions. Now the effect of the M.P.
State amendment to Order 39 Rule 2 C.P.C. is to be ascertained. Provisions of
the amendment relevant to our subject matter are as follows :-

Provided that no such injunction shall be granted-

(a) Where perpetual injunction cannot be granted in view of Sec. 38 and 41 of
the Specific Relief Act, 1963, or

(b) to stay operation of an order for transfer, suspension, reduction in rank,
compulsory retirement, dismissal, removal or otherwise termination of serv-
ice of or taking charge from any person appointed to public service and
post in connection with the affairs of the State, or

(c) to stay any disciplinary proceeding pending or intended or the effect of any
adverse entry against any person appointed to pubiic service and post, in
connection with the affairs of the State.

And the expression ‘any person appointed to Public service and post in
connection with the affairs of the State’, is a wider term which includes govern-
ment servants the term mentioned in our subject.

Even a plain reading of the amendment reveals that the embargo placed by
it, is of limited nature. On the one hand it covers only some of the service matters
like transfer, suspension, reduction in rank, compulsory retirement, dismissal,
removal or otherwise termination of service of taking charge from disciplinary
proceedings and any adverse entry against a govt. servant leaving beyond its
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perview many other like, remuneration allowances, pension, promotion, retire-
ment benefits, confirmation and seniority etc., and on the other hand even in
matters covered by clause (b) and (c) of the amendment the courts are barred
from granting only those interim injunction which tends to stay the operation of
the order or proceedings mentioned in those clauses of the amendment.

Like M.P. amendment, there is also U.P. amendment to the Order 39 rule 2
which is exactly the same as M.P. amendment as far as service matters of the
government servants are concerned and Hon’ble Allahabad High Court has come
down heavily upon the amendment. Dubbing it as improper, Hon’ble Court has
observed :-

“Order 39 Rule 2 as it applies to the State of U.P, is not proper as this
amendment reflects on the faith and confidence of the subordinate
courts by implication suggests that the subordinate judiciary is not to
be trusted with power to consider the grant of injuction in certain sub-
ject and matters. Notwithstanding any thing contained in Order 39 Rule
2 as applicable in U.P.in a case of fraud and falsehood by a party to a
litigation the Court has power inherent to protect itself and further stall
the perpetuation of fraud. A.1.R. 1990 All. 188"

The views expressed by the Hon’ble Allahabad High Court are in confirmity
with the long cherished tradition of Judiciary in India to look with disdain at the
ever increasing tendency of the executive and legislature to curtail the jurisdic-
tion of the Courts of law at the earliest possible opportunity. However, in absence
of any such judicial pronouncement by the Hon’ble High Court of M.P. or the
Hon'ble Supreme Court, on the M.P. amendment to Order 39 Rule 2 of the C.P.C.
that amendment still holds ground in M.P. So, the legal position of our subject
matter as it exists today in Madhya Pradesh is as follows :-

As the M.P. amendment to Order 39 Rule 2 of the C.P.C. still holds ground in
M.PR, Civil Courts are barred lock, stock and barred from issuing an interim in-
junction to stay the operation of an order of transfer, suspension, reduction in
rank, compulsory retirement, dismissal or otherwise termination of service or
taking charge from a govt. servant or to stay, any disciplinary proceeding pend-
ing or intended or the effect of any adverse entry against any govt. servant, and
any such injuction if issued, shall be void.

But the Civil Courts do have jurisdiction to issue iterim injunctions in suits
relating to the service matters other than those covered by clause (b) and clause
(c) of the M.P. amendment to order 39 rule 2 of the C.P.C. like remuneration
pension, promotion etc. and that jurisdiction also extends to grant temporary
injunction in cases involving service matters even covered by Clause (b) and (c)
of the M.P. Amendment Act if they do not tend to stay the operation of any order
or a proceedings mentioned in Clause {b) and (c) of the said amendment subject
only to the provisions of law like Sec. 80 of the C.P.C., Sections 38 and 41 of the
Specific Relief Act, 1963 etc. and settled principles of law like touch stones of
prima facie case, balance of convenience and irreparable injury etc., which have
come to regulate the grant of interim injunctions in Civil suits in India.

L
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GRANT OF INTERIM INJUNCTION BY CIVIL COURT UN-
DER SECTION 9 OF THE ARBITRATION & CONCILIATION
ACT, 1996 IN A CASE COMING WITHIN THE PURVIEW OF

M.P. MADHYASTHAM ADHIKARAN ADHINIYAM, 1983

JUDICIAL OFFICERS
District Narsinghpur

The question before us for discussion is whether Civil Court has jurisdiction
to grant relief of interim injunction under section 9 of Arbitration & Conciliation
Act, 1996 in a case coming within the purview of M.P. Madhyastham Adhikaran
Adhiniyam, 1983. '

Two Acts are involved in this question, first one is Arbitration & Conciliation
Act, 1996 and second one is M.P. Madhyastham Adhikaran Adhiniyam, 1983.
First we have to discuss about Arbitrations & Conciliation Act, 1996. This Act has
come into force from 25-1-1996. It seeks to provide for an effective mode of
settlement of disputes between the parties. The object of this Act is to minimise
the supervisory role of Courts in the arbitral process.

Section 7 of the said Act defines “arbitration agreement” as an agreement
by the parties to submit to arbitration all or certain disputes which have arisen or
which may arise between them in respect of a defined legal relationship whether
contractual or not.

Section 9 of the Act provides as under :-

9. Interim measures etc. by Court.- A party may, before or during arbitral
proceedings or at any time after the making of the arbitral award but before it is
enforced in accordance with Section 36, apply to a Court:-

(iy for the appointment of a guardian for a minor or a person of unsound
mind for the purposes of arbitral proceedjngs ; or

(ii) for an interim measure of protection in respect of any of the following
matters, namely :-

(a) the preservation, interim custody or sale of any goods which are
the subject-matter of the arbitration agreement ;

(b) securing the amount in dispute in the arbitration ;

(c) the detention, preservation or inspection of any property or thing
which is the subject-matter or the dispute in arbitration, or as to
which any question may arise therein and authorising for any of
the aforesaid purposes any person to enter upon any land or
building in the possession of any party, or authorising any sam-
ples to be taken or any observation to be made, or experiment to
be tried, which may be necessary or expedient for the purpose of
obtaining full information or evidence ;
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(d) interim injunction or the appointment of a receiver ;

(e) such other interim measure of protection as may appear to the
Court to be just and convenient,

and the Court shall have the same power for making orders as it has for the
purpose of, and in relation to, any proceedings before it.

Now the second part of our discussion is about the provisions of the M.P.
Madhyastham Adhikaran Adhiniyam, 1983. This Act has come into force from
7th October, 1983 to provide for the establishment of a tribunal to arbitrate in
dispute to which the State Government or a public undertaking owned or con-
trolled by the state government is party and for matters incidental thereto or con-
nected therewith.

Section 2(d) of the Adhiniyam difines “dispute”. It means any difference
relating to any claim valued at Rs. 50,000/- or more, arising out of the execution
or non-execution of a works contract or part thereof.

According to section 2 (i) of the Adhiniyam, works contract means an agree-
ment for the execution of any work relating to construction, repairs or mainte-
nance of any building or super structure, dam, weir, canal, reservior, tank, lake,
road, well, bridge, culvert, factory, workshop or such other works of the state
government or public undertakings as the state government may be notification,
specify in this behalf, at any of its stages, entered into by the State Government
or by an official for and on behalf of such public undertaking and includes an
agreement for the supply of goods or material and all other matters relating to
the execution of any of said works.

Section 7 of the Adhiniyam provides that either party to works contract
irrespective of the fact whether the agreement contains an arbiration clause or
not, refer a dispute to the Tribunal. Section 20 of the Adhiniyam futher provides
that from the date of constitution of tribunal and notwithstanding any thing con-
tained in Arbitration Act or any other law for the time being in force or in any
agreement or usage to the contrary, no Civil Court shall have jurisdiction to en-
tertain or decide any dispute of which cognizance can be taken by the Tribunal
under this Act.

In the case of Kamini Malhotra Vs. State of M.P. & others which is re-
ported in 2002 (3) M.P.L.J. 389, Hon’ble High Court has held that where the
dispute between the parties was referable to the Madhyastham Adhikaran the
jurisdiction of Civil Court is barred as provided under Section 7 & 20 of the M.P.
Madhyastham Adhikaran Adhiniyam, 1983. So, Civil Court has no right to decide
the application under section 9 of the Arbitration & Conciliation Act.

So, it would, therefore, be clear that Civil Court has no Jurisdiction to grant
relief of interim injuction under section 9 of the Arbitration & Conciliation Act,
1996 in a case coming within the purview of M.P. Madhyastham Adhikaran
Adhiniyam, 1983.

°
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PART - 11

NOTES ON IMPORTANT JUDGMENTS

1. CRIMINAL PROCEDURE CODE, 1973-Section 145
Proceedings under Section 145, initiation of- Matter concluded by a
decree of Civil Court or involved in a pending Civil Suit- Course to be
adopted.
Janki Prasad Patel Vs. Ramswaroop and another
Reported in 2003 (4) MPHT 1 (NOC)

Held :
In this context, it shall be apposite to refer the decision of this Court ren-
dered in the case of Bhoopat Singh and others Vs. Anrath singh and others, 1991

(1) MPJR 145, wherein Mr. R.C. Lahoti, J., (as then he was) has laid down the
law thus:-

“15. Keeping in view the law laid down by Their Lordships of the Supreme
Court, the following principles emerge:-

(i) Where the question of title stands concluded by a decree of a Compe-
tent Civil Court, the proceedings under Section 145, Cr. PC are totally
misconceived, and the remedy lies in initiating proceedings under
Section 107/116, Cr.PC and binding over the erring party so as to
respect the decree of the Civil Court;

(ii) When a civil litigation is pending either before the Original Court or
before the Appellate Court and looking to the nature and scope of the
litigation, the parties are in a position to approach the Civil Court for
interim orders such as injunction order or appointment of a receiver
for adequate protection of the property during the pendency of the
dispute or if there be such an order already existing, again there is no
justification for initiating parallel criminal proceedings under Section
145/146, Cr.PC. If apprehension as to breach of peace is persisting,
the remedy lies in taking recourse to proceedings under Section 107/
116 or Section 144, Cr.PC;

(iii) 1f the proceedings under Section 145, Cr.PC have stood concluded by
a final order of the Executive Magistrate, merely because as unsuc-
cessful party has later on chosen to approach the Civil Court, the
pendency of civil proceedings can not be permitted to be utilised as a
ground for setting at naught the concluded order of the Criminal Court;
the order of Criminal Court Section 145/146, Cr.PC should be permit-
ted to operate unless and until superseded by an order or a decree of
Civil Court. The Civil Court has jarisdiction to give a finding different
from that which the Magistrate had reached;
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(iv) If the nature and scope of civil litigation in such as where the Civil
Court can not grant an interim relief (such as where the question of
title and possession relating to immovable property is only inciden-
tally in question and the Civil Court would not have jurisdiction to grant
an interim relief) or where the Civil Court having been approached
has refused to grant an interim relief for adequate protection of the
property during the pendency of the suit, the jurisdiction of the Magis-
trate to adjudicate upon the dispute before it under Section 145/146,
Cr.PC shall not be taken away merely because of the pendency of any
dispute between the parties before the Civil Court”

In the case of Ram Sumer Puri Mahant Vs. State of U.P. and others, AIR 1985
SC 472, it has been held that when the parties have approached the Civil Court

parallel proceeding under Section 145, Cr.PC can not be proceeded.
®

2. ADVERSE POSSESSION:
Adverse possession inter se co-owners- Law explained.
Nand Kishore Vs. Ramesh Chandra and another
Reported in 2003 (4) MPHT 114

Held :

- There can be no adverse possession inter se real brother or inter se co-
owners for the reason that unless the partition takes place, every co-owner is
heid to be in possession of other co-owner. In such circumstances, the element
of hostility and/or animus is totally missing. It being a settled rule of law relating
to adverse possession that mere long possession in itself does not ripe into a
hostile one, nor it results in conferring of full ownership on the principle of ad-

verse possession. It has application to the facts of the case.
[

3. JUVENILE JUSTICE ACT, 1986-Section 32
Determination of age by competent authority u/s 32-Subject to appeal
u/s 37 such determination is final.
Smt. Anjana Benerjee Vs. Aajad Kumar Ratna
Reported in 2003 (l1) MPJR 376

Held :

Section 32 of the Act of 1986 contemplates full dress enquiry for deciding
as to whether an accused on the date of offence, was a juvenile or not. Learned
Magistrate made a detailed enquiry by affording opportunity to parties to adduce
oral and documentary evidence and also giving them right of cross examination.
Sub-section (2) of Section 32 of the Act of 1986 specifically provides that the
age recorded by the competent authority for the purposes of the Act be deemed
to be the true age of that person. Section 37 of the ‘Act of 1986’ makes provi-
sions for the appeal against the order of competent authority, before the Court of
Session. The period of limitation prescribed for such an appeal is thirty days.
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Undisputedly, no appeal has been filed by either party under Section 37 of the
Act of 1986, therefore, the age determined by the J.M.F.C., Maihar shall be
deemed to be the true age of the respondent on the date of commission of of-
fence.

®

4. SERVICE LAW :
Termination order, whether punitive or not- Test to determine.
Ashok Kumar Vishwakarma Vs. State and others
Reported in 2003 (il) MPJR 379

Held :

Recently the Supreme Court has reviewed the entire case law on this point
in P.N. Verma Vs. Sanjay Gandhi P.G.I. of Medical Sciences, AIR 2002 SC 23 and it
has been laid down : “one of the judicially evolved tests to determine whether in
substance an order of termination is punitive is to see whether prior to the termi-
nation there was (a) a full scale formal enquiry (b) into allegations involving moral
turpitude or misconduct which (c) culminated in a finding of guilt. If all three
factors are present the termination has been held to be punitive irrespective of
the form of the termination order. Conversely if any one of the three factors is
missing the termination has been upheld.

®

5. CRIMINAL PROCEDURE CODE, 1973-Section 228
Charge, framing of- Principles to be followed.
Hemraj and others Vs. State of M.P.

Reported in 2003 (Il) MPJR 389

Held :

From the aforesaid pronouncement of law, the legal principle that emerges
is that at the time of framing of charge though Court is required to exercise judi-
cial mind to the facts of the case in order to determine whether a case for trial
has been made out by the prosecution but It is not necessitous to enter or probe
into the pros and cons of the matter and to weigh or balance the evidence and
probabilities. The evaluation of the material with niceties or scanning with the
subtleties is not permissible. The Court is required to see from the facts whether
accepted on the face value of the material the ingredients of the offences al-
leged are in existence.

In the case of Imtiaz Ahmed Vs. State of Madhya Pradesh, 1997 (1) MPLJ
683, Rajeev Gupta, J. after referring to the decision rendered in the case of State
of Maharashtra v. Som Nath Thapa, AIR 1996 SC 1744 in paragraph 6 expressed
the view as under :

“6. As the tendency of framing ‘common charges’, in a trial involving
more than one accused, is on the increase, it is high time to check the
above trend. An accused can be made to face trial on a particular
charge/sheet/complaint against that accused and not on the material
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available against his co-accused. It is, therefore, always incumbent on
the trial Court, while considering the framing of charges against the
accused persons in a trial, involving more than one accused, to evalu-
ate the material, available against each and every accused, individu-
ally for ascertaining the culpability of each and every accused and
then frame charge/charges against each and every accused accord-
ingly”
o
6. GENERAL CLAUSES ACT, 1897-Section 6-A

Effect of Repealing and Amending Act- it has no effect on the amend-

ment made in parent Act.

Smt. Phoolmati Bai Vs. Mohd. Azad

Reported in 2003 (ll) MPJR 394

Held :

The object of Repealing and Amending Acts is not to bring in any change in
law but to remove enactments which have become unnecessary. Mostly, they
expurgate amending Acts, because having imparted the amendment to the main
Acts, those Acts have served their purpose and have no further reason for their
existence. The repeal of an amending Act, therefore, has no repercussion on the
parent Act which together with the amendments remains unaffected. The legal
position is clear by reading Section 6-A of the General Clauses Act, 1897 and
Section 4 of the Repealing and Amending Act, 2001 that the repealing of the
amending Act does not affect the amendment made in Section 140 of the Motor
Vehicles Act, 1988. This view of the effect of Repealing and Amending Acts is
also cencluded by a decision of the Supreme Court rendered in the case of

Jethanand Vs. State of Delhi, AIR 1960 SC 89.
®

7. CRIMINAL PROCEDURE CODE, 1973-Section 401
Revision at the instance of complainant- Held, maintainable.
K. Pandurangan Vs. S.S.R. Velusamy and another
Judgment dt. 18.9.2003 by the Supreme Court in Criminal Appeal No.
1682 of 1996, reported in 2003 AIR SCW 4712

Held :

So far as the first question as to the maintainability of the revision at the
instance of the complainant is concerned, we think the said argument has only
to be noted to be rejected. Under the provisions of Code of Criminal Procedure,
1973, the Court has suo motu power of revision, if that be so, the question of the
same being invoked at the instance of an outsider would not make any differ-
ence because ultimately it is the power of revision which is already vested with
the High Court statutorily that is being exercised by the High Court. Therefore,
whether the same is done by itself or at the instance of a third party will not affect
such power of the High Court. In this regard, we may note the following judg-
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ment of this Court in the case of Nadir Khan v. The State (Delhi Administration),
(AIR 1976 SC 2205).
)

8. CIVIL PROCEDURE CODE, 1908- Section 92
Suit under Section 92, nature of- It is a representative suit- Held, de-
cree in such suit binds entire body of interested persons.

Shiromani Gurdwara Parbandhak CommitteeVs. Mahant Harnam Singh
and others

Judgment dt. 16.9.2003 by the Supreme Court in Civil Appeal No. 3348
of 1993, reported in 2003 AIR SCW 4757

Held :

As observed by this Court in R. Venugopala Naidu and others v. Venkatarayulu
Naidu Charities and others (AIR 1990 SC 444) a suit under Section 92, CPC is a
suit of special nature for the protection of public rights in the public trust and
charities. The suit is fundamentally on behalf of the entire body of persons who
are interested in the trust. It is for the vindication of public rights. The beneficiar-
ies of the trust, which may consist of public at large, may choose two or more
persons amongst themselves, for the purpose of filing a suit under Section 92,
CPC and the suit-title in that event would show only their names as plaintiffs.
 Can we say that the persons whose names are in the suit title are the only par-
ties to the suit? The answer would be in the negative. The named plaintiffs being
the representatives of the public at large which is interested in the trust, all such
interested persons would be considered in the eyes of law to be parties to the
suit. A suit under Section 92, CPC is thus a representative suit and as such
binds not only the parties named in the suit-title but all those who share com-
mon interest and are interested in the trust. It is for that reason that Explanation
VI to Section 11 of CPC constructively bars by re judicata the entire body of
interested persons from re-agitating the matter directly and substantially in is-
sue in an earlier suit under Section 92, CPC.

o

9. TERRORIST AND DISRUPTIVE ACTIVITIES
(PREVENTION) ACT, 1987- Section 15
Confessional statement of co-accused, value of- May be sole basis of
conviction- Law explained.
Sukhwant Singh Vs. State through C.B.l.
Judgment dt. 23.9.2003 by the Supreme Court in Criminal Appeal No.
733 of 2003, reported in 2003 AIR SCW 4776

Held :
In our earlier judgment reported in 2003 (4) Scale 402, we held thus :

(i) if the confessional statement is properly recorded, satisfying the manda-
tory provision of Section 15 of the TADA Act and the Rules made thereunder,
and if the same is found by the Court as having been made voluntarily and truth-
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ful then the said confession is sufficient to base a conviction on the maker of the
confession.

(il) Whether such confession requires corroboration or not, is a matter for
the Court considering such confession on facts of each case.

(iii) In regard to the use of such confession as against a co-accused, it has
to be held that as a matter of caution, a general corroboration should be sought
for but in cases where the Court is satisfied that the probative value of such
confession is such that it does not require corroboration then it may base a con-
viction on the basis of such confession of the co-accused without corroboration.
But this is an exception to the general rule of requiring corroboration when such
confession is to be used against a co-accused.

(iv) The nature of corroboration required both in regard to the use of con-
fession against the maker as also in regard to the use of the same against a co-
accused is of general nature, unless the Court comes to the conclusion that
such corroboration should be on material facts also because of the facts of a
particular case. The degree of corroboration so required is that which is neces-
sary for a prudent man to believe in the existence of facts mentioned in the
confessional statement. ‘

(v) The requirement of sub-rule (5) of Rule 15 of the TADA Rules which
contemplates a confessional statement being sent to the Chief Metropolitan Mag-
istrate or the Chief Judicial Magistrate who, in turn, will have to send the same to
the Designated Court is not mandatory and is only directory. However, the Court
considering the case of direct transmission of the confessional statement to the
Designated Court should satisfy itself on facts of each case whether such direct
transmission of the confessional statement in the facts of the case creates any
doubt as to the genuineness of the said confessional statement.

3. In the present case we are aware of the fact that the appellant has not
made any confessional statement nor there is any corroboration of the confes-
sional statement of the co-accused implicating this appellant from any other in-
dependent source but then we have held in the above reported case that if con-
fessional statement of a co-accused is acceptable to the Court even without
corroboration then a confession of a co-accused can be the basis of conviction
of another accused so implicated in that confession. Therefore the fact that the
appellant herein has not confessed or the confessional statements made impli-
cating him by A-1 and A-2 are not independently corroborated, will not be a
ground to reject the evidence produced by the prosecution in the form of confes-
sional statement of co-accused provided the confession relied against the ap-
pellant is acceptable to the Court.

[
10. INDIAN SUCCESSION ACT, 1925-Sections 223, 236

Society registered under Societies Registration Act, 1860 not a juris-

tic person-Grant of letter of Administration in favour of society not

permissible.
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Illachi Devi (Dead) through LRS and others Vs. Jain Society,
Protection of Orphans India and others

Judgment dt. 26.9.2003 by the Supreme Court in Civil Appeal No.
8080 of 2003, reported in 2003 AIR SCW 4824

Held :

A society registered under the Societies Registration Act is not a body-
corporate as is the case in respect of-a company registered under the Compa-
nies Act. In that view of the matter, a Society registered under the Societies
Registration Act is not a juristic person. The law for the purpose of grant of a
probate or Letter of Administration recognises only a juristic person and not mere
conglomeration of persons or a body which does not have any statutory recogni-
tion as a juristic person.

It is well known that there exists certain salient differences between a soci-
ety registered under the Societies Registration Act, on the one hand, and a com-
pany corporate, on the other, principal amongst which is that a company is a
juristic person by virtue of being a body corporate, whereas the society, even
when it is registered, is not possessed of these characteristics. More, a society
whether registered or unregistered, may not be prosecuted in Criminal Court,
nor is it capable of ownership of any property or of suing or being sued in its own
name.

Although admittedly, a registered society is endowed with an existence sepa-
rate from that of its members for certain purposes, that is not to say that itis a
legal person for the purposes of Sections 223 and 236 of the Act. Whereas a
company can be regarded as having a complete legal personality, the same is
not possible for a society, whose existence is closely connected, and even con-
tingent, upon the persons who originally formed it. Inasmuch as a company en-
joys an identity distinct from its original shareholders, whereas the society is
indistinguishable, in some aspects, from its own members, that would qualify as
a material distinction, which prevents societies from obtaining letters of adminis-
tration.

o

11. CRIMINAL TRIAL :
Identification of accused- Witness stating identification in torch light-
Non-Mention of torch in FIR or in police statement is inconsequential
- Identification, other factors.
State of U.P. Vs. Babu and others
Judgment dt. 24.9.2003 by the Supreme Court in Criminal Appeal No.
1683 of 1996, reported in 2003 AIR SCW 4841

Held :

This Court in Shakti Patra and another v. State of West Bengal (AIR 1981 SC
1217) held that where prosecution witness testified that he had identified the
accused in the light of the torch heid by him, the presence of torch would not be
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said to be not proved on the ground that there was no mention of the torch in the
FIR or in the statement of the witness before the police, when there was testi-
mony of other witnesses that when they reached the spot they found the torch
burning. To similar effect is the conclusion in Aher Pitha Vajshi and others v. State
of Gujarat (AIR 1983 SC 599).

Apart from the mention about the torchlight, one important aspect which
cannot be lost sight of and which is of relevance and great significance is that the
accused persons are known to the witnesses. When the persons are known,
identification is possible from the manner of speech, manner of walking and ges-

ticulating and special features of a person like the physical attributes.
®

12. TRANSFER OF PROPERTY ACT, 1882- Section 109
Transferee landlord’s right to recover pre-transfer arrears of rent- Right
accrues if there is assignment of such arrears.
Sheikh Noor Vs. Sheikh G.S. Ibrahim (Dead) through LRS
Judgment dt. 4.8.2003 by the Supreme Court in Civil Appeal NO. 5485
~ of 1993, reported in (2003) 7 SCC 321

Held :

The substantive part of Section 109 of the Transfer of Property Act read
with the proviso necessarily indicates that the arrears of rent due is one of les-
sor’s right as to the property transferred. Right to recover the arrears of rent
vested with the original owner and on transfer of all his rights, the same vests in
the transferee as per provisions of Section 109 of the “Transfer of Property Act.
Proviso to Section 109 clearly indicates that if there is an assignment of rent due
then the transferee landlord would be entitled to recover the same from the ten-
ant as arrears of rent.

In view of the cases referred to above, in our opinion, the correct position of
law is that a transferee is not entitled to recover the arrears as rent for the prop-
erty on transfer unless the right to recover the arrears is also transferred. If right
to recover the arrears is assigned, then the transferee landlord can recover those
arrears as rent and if not paid, maintain a petition for eviction under the rent laws
for those arrears as well. Since in this case we have found that there was an
assignment of right to recover the arrears in favour of the respondent transferee
he was entitled to recover the same as arrears of rent.

. v °

13. CIVIL PROCEDURE CODE, 1908- 0.8 R.6-A and 0.8 R.10 (as it stood

prior to 1-7-2002) ‘

SPECIFIC RELIEF ACT, 1963-Section 6,9 and 34

() Counter-claim-Different modes of pleading/setting up counter-
claim- Law explained.

(ii) Ex prate proceedings- Court should frame points for determina-
tion- Decision not to be influenced by irrelevant or inadmissible
evidence. :
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(iii) Suit for declaration and possession based on possessory relief-
Law explained.

Ramesh Chand Ardawatiya Vs. Anil Panjwani

Judgment dt. 5.5.2003 by the Supreme Court in Civil Appeal No. 7919

of 2001, reported in (2003) 7 SCC 350

Held :

Looking to the scheme of Order 8 as amended by Act 104 of 1976, we are
of the opinion, that there are three modes of pleading or setting up a counter-
claim in a civil suit. Firstly, the written statement filed under Rule | may itself
contain a counter-claim which in the light of Rule | read with Rule 6-A would be
a counter-claim against the claim of the plaintiff preferred in exercise of legal
right conferred by Rule 6-A. Secondly, a counter-claim may be preferred by way
of amendment incorporated subject to the leave of the court in a written state-
ment already filed. Thirdly, a counter-claim may be filed by way of a subsequent
pleading under Rule 9. In the latter two cases the counter-claim though referable
to Rule 6-A cannot be brought on record as of right but shall be governed by the
discretion vesting in the court, either under Order 6 Rule 17 CPC if sought to be
introduced by way of amendment, or, subject to exercise of discretion conferred
on the court under Order 8 Rule 9 CPC if sought to be placed on record by way
of subsequent pleading. The purpose of the provision enabling filing of a coun-
ter-claim is to avoid multiplicity of judicial proceedings and save upon the court’s
time as also to exclude the inconvenience to the parties by enabling claims and
counter-claims, that is, all disputes between the same parties being decided in
the course of the same proceedings. If the consequence of permitting a counter-
claim either by way of amendment or by way of subsequent pleading would be
prolonging of the trial, complicating the otherwise smooth flow of proceedings or
causing a delay in the progress of the suit by forcing a retreat on the steps al-
ready taken by the court, the court would be justified in exercising its discretion
not in favour of permitting a belated counter-ciaim The framers of the law never
intended the pleading by way of counter-claim being utilized as an Instrument for
forcing upon a reopening of the trial or pushing back the progress of proceeding.
Generally speaking, a counter-claim not contained in the original written state-
ment may be refused to be taken on record if the issues have already been framed
and the case set down for trial, and more so when the trial has already com-
menced. But certainly a counter-claim is not entertainable when there is no writ-
ten statement on record. There being no written statement filed in the suit, the
counter-claim was obviously not set up in the written statement within the mean-
ing of Rule 6-A. There is no question of such counter-claim being introduced by
way of amendment; for there is no written statement available to include a coun-
ter-claim therein. Equally there would be no question of a counter-claim being
raised by way of “subsequent pleading” as there is no “previous pleading” on
record. In the present case, the defendant having failed to file any written state-
ment and also having forfeited his right of filing the same the trial court was fully
justified in not entertaining the counter-claim filed by the defendant-appellant. A
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refusal on the part of the court to entertain a belated counter-claim may not
prejudice the defendent because in spite of the counter-claim having been re-
fused to be entertained he is always at liberty to file his own suit based on the
cause of action for counter-claim.

In Mahendra Kumar case counter-claim was sought to be brought on record
after the filing of a written statement which was turned down by the trial court
upon a misreading of Rule 6-A (1) that the counter-claim filed after the filing of
the written statement was ipso facto not maintainable. This Court upset such
erroneous view by clarifying the legal position, apparent on a bare reading of the
relevant provision that the only requirement of Rule 6-A (1) was that the cause of
action for the counterclaim should have arisen before the filing of the written
statement and if that was so, the counter-claim was not simply excluded. In Shanti
Rani Das Dewanjee case the brief order of this Court deals with the situation that
the right to file a counter-claim does not come to an end by filing of the written
statement once. None of the two decisions deals with a situation as before us
and the question of law arising therefrom, namely, whether it is permissible to
raise and plead a counter-claim though the defendant has not filed a written
statement and has also lost his right to file the same. On the contrary, in both the
cases cited by the learned Senior Counsel for the appellant, there was a written
statement filed by the defendant available on record and the counter-claim was
sought to be pleaded in addition to the defence taken in the written statement. It
is difficult to conceive the defendant being conferred with a right to attack the
plaintiff by way of a counter-claim in that very suit in which he has been held
entitled not even to defend himself by filing a written statement and pleading a
positive defence to defend himself against the relief sought for by the plaintiff.

Even if the suit proceeds ex parte and in the absence of a written state-
ment, unless the applicability of Order 8 Rule 10 CPC is attracted and the court
acts thereunder, the necessity of proof by the plaintiff of his case to the satisfac-
tion of the court cannot be dispensed with. In the absence of denial of plaint
averments the burden of proof on the plaintiff is not very heavy. A prima facie
proof of the relevant facts constituting the cause of action would suffice and the
court would grant the plaintiff such relief as to which he may in law be found
entitled. In a case which has proceeded ex parte the court is not bound to frame
issues under Order 14 and deliver the judgment on every issue as required by
Order 20 Rule 5. Yet the trial court should scrutinize the available pleadings and
documents, consider the evidence adduced, and would do well to frame the “points
for determination” and proceed to construct the ex parte judgment dealing with
the points at issue one by one. Merely because the defendant is absent the
court shall not admit evidence the admissibility whereof is excluded by law nor
permit its decision being influenced by irrelevant or inadmissible evidence.

A contract for sale does not confer title in immovable property. Section 54
of the Transfer of Property Act provides that a contract for the sale of immovable
property is a contract that a sale of such property shall take place on terms
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settled between the parties; it does not of itself, create any interest in or charge
on such immovable property. However still, if a person has entered into posses-
sion over immovable property under a contract for sale and is in peaceful and
settled possession of the property with the consent of the person in whom the
title vests, he is entitled to protect his possession against the whole world, ex-
cepting a person having a title better than what he or his vendor possesses. If he
is in possession of the property in part-performance of contract for sale and the
requirements of Section 53-A of the Transfer of Property Act are satisfied, he
may protect his possession even against the true owner. (See Shrimant Shamrao
Suryavanshi v. Pralhad Bhairoba Suryavanshi, (2002) 3SCC 676). Section 6 of the
Specific Relief Act, 1963, provides for any person dispossessed without his con-
sent of immovable property otherwise than in due course of law being entitled to
claim and successfully sue for recovery of possession thereof, notwithstanding
any other title that may be set up in such suit if the suit is brought before the
expiry of six months from the date of dispossession except against the Govern-
ment. Article 64 of the Limitation Act, 1963 contemplates a suit for possession of
immovable property based on previous possession, and not on title, being brought
within twelve years from the date of dispossession. Such a suit is known in law
as a suit based on possessory title as distinguished from proprietary title. The
law discourages people from taking the law into their own hands, howsoever
good and sound their title may be. Possession is nine points in law and law
respects peaceful and settled possession. Salmond states in Jurisprudence (12th
Edn.)-

“These two concepts of ownership and possession, therefore, may be
used to distinguish between the de facto possessor of an object and
its due jure owner, between the man who actually has it and the man
who ought to have it. They serve also to contrast the position of one
whose rights are ultimate, permanent and residual with that of one
whose rights are only of a temporary nature. (p.59)

%® % %

In English law possession is a good title of right against anyone who
cannot show a better. A wrongful possessor has the rights of an owner
with respect to all persons except earlier possessors and except the
true owner himself. Many other legal systems, however, go much fur-
ther than this, and treat possession as a provisional or temporary title
even against the true owner himself. Even a wrongdoer, who is de-
prived of his possession, can recover it from any person whatever,
simply on the ground of his possession. Even the true owner, who
takes his own, may be forced in this way to restore it to the wrongdoer,
and will not be permitted to set up his own superior title to it. He must
first give up possession, and then proceed in due course of law for the
recovery of the thing on the ground of his ownership. The intention of
the law is that every possessor shalil be entitled to retain and recover
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his possession, until deprived of it by a judgment according to law.
Legal remedies thus appointed for the protection of possession even
against ownership are called possessory, while those available for the
protection of ownership itself may be distinguished as proprietary. In
the modern and medieval civil law the distinction is expressed by the
contrasted terms petitorium (a proprietary suit) and possessorium (a
possessory suit).” (p. 60)

The law in India is not different. in Nair Service Society Ltd. v. K.C. Alexan-
der the Court held-

“The uniform view of the courts is that if Section 9 of the Specific
Relief Act is utilized the plaintiff need not prove title and the title of the
defendant does not avail him. When, however, the period of 6 months
has passed questions of title can be raised by the defendant and if he
does so the plaintiff must establish a better title or fail. In other words,
the right is only restricted to possession only in a suit under Section 9
of the Specific Relief Act but that does not bar a suit on prior posses-
sion within 12 years and title need not be proved uniess the defendant
can prove one. The present amended Articles 64 and 65 bring out this
difference. Article 64 enables a suit within 12 years from disposses-
sion, for possession of immovable property based on possession and
not on title, when the plaintiff while in possession of the property has
been dispossessed. Article 65 is for possession of immovable prop-
erty or any interest therein based on title. The amendment is not re-
medial but declaratory of the law. (AIR p. 1173, para 14)

The Court further held: (AIR p. 1173, para 15)

“When the facts disclose no title in either party, possession alone
decides.”

The submission that a suit on bare possession cannot be maintained after
the expiry of 6 months was termed by the Court as “unsubstantial” and the plea
that a trespasser has a right to plead jus tertii was branded as “equally un-
founded” by this Court (vide AIR para 15). M. Hidayatuallh, J., as His Lordship
then was, speaking for the Court quoted with approval the maxim “Possessio
contra omnes valet praeter eur cul lus sit possessionis (he that hath possession
hath right against all but him that hath the very right) AIR para 20). Taking stock
of English decisions and having noted what appeared to be a little divergence in
jurisprudential thoughts, His Lordship opined that the controversy must be taken
to have been finally resolved by Perry v. Clissold wherein the principle was stated
quite clearly as under :

“It cannot be disputed that a person in possession of land in the as-
sumed character of owner and exercising peaceably the ordinary rights
of ownership has a perfectly good title against all the world but, the
rightful owner. And if the rightful owner does not come forward and
assert his title by the process of law within the period prescribed by
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the provisions of the statute of limitation applicable to the case, his
right is forever extinguished and the possessory owner acquires an
absolute title” (AIR p. 1174, para 17)

The conclusion in that case was summed up by this Court by holding that
the plaintiff who was peaceably in possession was entitled to remain in posses-
sion and only the State could evict him (in whom vested the ultimate title); the
action of the defendant was a violent invasion of his possession and in the law
as it stands in India the plaintiff could maintain a possessory suit under the pro-
visions of the Specific Relief Act, in which title would be immaterial or a suit for
possession within 12 years in which the question of title could be raised. Any
view to the contrary, in the opinion of this Court, would be detrimental to the rule
of law as the Court, borrowing from Erle, J. in Burling v. Read held that where
none has title and both the parties are trespassers, the title must be outstanding
in a third party and then the defendant will be placed in a position of dominance.
He is only to evict the prior trespasser and sit pretty pleading that the title is in
someone else.

“Parties might imagine that they acquired some right by merely
intruding upon land in the night, running up a hut and occupying it
before morning.” -

This will be subversive of the fundamental doctrine which has always
been accepted and reaffirmed in Perry. The law does not counte-
nance the doctrine of “findings keepings”.

So, the person in possession may not have title to the property
yet if he has been inducted into possession by the rightful owner and
is in peaceful and settled possession of such property he is entitled in
law to protect the possession until dispossessed by due process of
law by a person having a title better than what he has. A person in
possession of the property cannot be forcibly dispossessed by an-
other rank trespasser and even if the latter does so, the former may be
entitled to restoration of possession, because the law respects peaceful
possession and frowns upon the person wo takes the law in his own
hands.

]

14, CONTEMPT OF COURTS ACT, 1971- Section 2 (¢), 12 and 14
Contempt proceedings- Withholding right of participation in proceed-
ings to the contemner- Law stated.

In the matter of Anil Panjwani
Judgment dt. 5.5.2003 by the Supreme Court in Contempt Petition (C)
No. 426 of 2002, reported in (2003) 7 SCC 375

Held :

To our mind, the rule as to denying hearing or withholding right of participa-
tion in the proceedings to the contemner may briefly be summed up and so stated.
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it lies within the discretion of the court to tell the contemner charged with having
committed contempt of court that he will not be heard and would not be allowed
participation in the court proceedings uniess the contempt is purged. This is a
flexible rule of practice and not a rigid rule of law. The discretion shall be guided
and governed by the facts and circumstances of a given case. Where the court
may form an opinion that the contemner is persisting in his behaviour and initia-
tion of proceedings in contempt has had no deterrent or reformatory effect on
him and/or if the disobedience by the contemner is such that so long as it contin-
ues it impedes the course of justice and/or renders it impossible for the court to
enforce its orders in respect of him, the court would be justified in withholding
access to the court or participation in the proceedings from the contemner. On
the other hand, the court may form an opinion that the contempt is not so gross
as to invite an extreme step as above, or where the interests of justice would be
better served by concluding the main proceedings instead of diverting to and
giving pripority to hearing in contempt proceeding the court may proceed to hear
both the matters simultaneously or independently of each other or in such order

as it may deem proper.
@

15. CRIMINAL PROCEDURE CODE, 1973- Section 133
Public nuisance, meaning of- Provision contained in Water (Preven-
tion and Control of Pollution) Act, 1974 and Air (Prevention and Con-
trol of Pollution) Act, 1981 do not have effect of implied repeal of Sec-
tion 133.
State of M.P. Vs. Kedia Leather & Liquor Ltd.
Judgment dt. 19.8.2003 by the Supreme Court in Criminal Appeal No.
151 of 1996, reported in (2003) 7 SCC 389

Held :

Section 133 of the Code appears in Chapter X of the Code which deals
with maintenance of public order and tranquillity. It is a part of the heading “Pub-
lic nuisance”. The term “nuisance” as used in law is not a term capable of exact
definition and it has been pointed out in Halsbury’s Laws of England that :

“even in the present day there is not entire agreement as to whether
certain acts or omissions shall be classed as nuisances or whether
they do not rather fall under other divisions of the law of tort.”

In Vasant Manga Nikumba v. Baburao Bhikanna Naidu it was observed that
nuisance is an inconvenience which materially interferes with the ordinary physical
comfort of human existence. It is not capable of precise definition. To bring in
application of Section 133 of the Code, there must be imminent, danger to the
property and consequential nuisance to the public. The nuisance is the con-
comitant act resulting in danger to the life or property due to likely collapse etc.
The object and purpose behind Section 133 of the Code is essentially to prevent
public nuisance and involves a sense of urgency in the sense that if the Magis-
trate fails to take recourse immediately irreparable damage would be done to the
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public. It applies to a condition of the nuisance at the time when the order is
passed and it is not intended to apply to future likelihood or what may happen at
some later point of time. It does not deal with all potential nuisance, and on the
other hand applies when the nuisance is in existence. It has to be noted that
sometimes there is confusion between Section 133 and Section 144 of the Code.
While the latter is a more general provision the former is more specific. While the
order under the former is conditional, the order under the latter is absolute. The
proceedings are more in the nature of civil proceedings than criminal proceed-
ings.

One significant factor to be noticed is that the person against whom action
is taken is not an accused within the meaning of Section 133 of the Code. He
can give evidence on his own behalf and may be examined on oath. Proceed-
ings are not the proceedings in respect of offences. The Water Act and the Air
Act are characteristically special statutes.

While, as noted above, the provisions of Section 133 of the Code are in the
nature of preventive measures, the provisions contained in the two Acts are not
only curative but also preventive and penal. The provisions appear to be mutu-
ally exclusive and the question of one replacing the other does not arise. Above
being the position, the High Court was not justified in holding that there was any
implied repeal of Section 133 of the Code.

o

16. INDIAN PENAL CODE, 1860- Section 409
Criminal breach of trust by public servant- Ingredients of the offence
- Law explained.
Kailash Kumar Sanwatia Vs. State of Bihar and another
Judgment dt. 2.9.2003 by the Supreme Court in Criminal Appeal No.
904 of 1996, reported in (2003) 7 SCC 399

Held :

Section 409 IPC deals with criminal breach of trust by a public servant, or
by a banker, merchant or agent. In order to bring in application of the said provi-
sion, entrustment has to be proved. In order to sustain conviction under Section
409, two ingredients are to be proved. They are:

(1) the accused, a public servant, or banker or agent was entrusted with
property of which he is duty-bound to account for; and

(2) the accused has committed criminal breach of trust.

What amounts to criminal breach of trust is provided in Section 405 IPC.
Section 409 is in essence criminal breach of trust by a category of persons. The
ingredients of the offence of criminal breach of trust are:

(1) Entrusting any person with property, or with any dominion over prop-
erty.

(2) The person entrusted (a) dishonestly misappropriating or converting to

JOTI JOURNAL - FEBRUARY 2004- PART I 15



his own use that property; or (b) dishonestly using or disposing of that property
or wilfully suffering any other person so as to do in violation-

(i) of any direction of law prescribing the mode in which such trust is to be
discharged; or

(ii) of any legal contract made touching the discharge of trust.

The basic requirement to bring home the accusations under Section 405
are the requirements to prove conjointly (1) entrustment, and (2) whether the
accused was actuated by the dishonest intention or not; misappropriated it or
converted it to his own use to the detriment of the persons who entrusted it. As
the question of intention is not a matter of direct proof, certain broad tests are
envisaged which would generally afford useful guidance in deciding whether in
a particular case the accused had mens rea for the crime.

Because of an intervening situation, the disappearance of the cash due to
theft by somebody else, the bank drafts could not have been prepared and handed
over to the appellant. Even if there is loss of money, the ingredients necessary to
constitute criminal breach of trust are absent. If due to a fortuitous or intervening
situation, a person to whom money is entrusted is incapacitated from carrying
out the job, that will not bring in application of Section 405 IPC or Section 409
IPC, unless misappropriation, or conversion to personal use or disposal of prop-

erty is established.
o

17. CONSUMER PROTECTION ACT, 1986-Section 9, 10 (1-A) and 24-B
Transfer of President of District Forum to another Forum-Power lies
with State Government-Mode of such exercise of power stated.

State of Rajasthan and others Vs. Anand Prakash Solanki
Judgment dt. 25.8.2003 by the Supreme Court in Civil Appeal No. 6733
of 2003, reported in (2003) 7 SCC 403

Held :

The questions arising for decision in this appeal are : whether a President
or a member of the District Forum, constituted under Section 10 of the Con-
sumer Protection Act, 1986 (hereinafter “the Act” for short) can be transferred
and, if so, which is the competent authority to transfer them?

it is true that there is no cadre as such of the Presidents and the members
of the District Fora contemplated by the Act and this is the principal considera-
tion which has prevailed with the High Court for holding that the President and
members of District Fora are not liable to be transferred inasmuch as there is no
single cadre of such persons in the State. We cannot subscribe to that view. The
existence of one cadre is not essential and is not the sine qua non to make avail-
able the power of transfer. As District Fora, more than one, are constituted within
the State, there is nothing wrong in the President or members of one District
Forum being appointed by transfer to another District Forum, subject to the re-
quirement of sub-section (1-A) of Section 10 being satisfied. Such appointment
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by transfer shall be made by the State Government but only on the recommenda-
tion of the Committee consisting of the President of the State Commission and
two Secretaries i.e. the Committee composed as per sub-section (1-A) of Sec-
tion 10. Such appointment by transfer cannot be a frequent or routine feature.
The power is there but is meant to be exercised sparingly and only in public
interest or in such exigencies of administration as would satisfy the purpose of
constituting the District Forum. The broader concept of “transfer” is a change of
the place of employment within an organization. Transfer is an incidence of pub-
lic service and the power to transfer is available to be exercised by the employer
unless an express bar or restraint on the exercise of such power can be spelt
out. The power, like all other administrative powers, has to be exercised bona
fide.
o

18. ARBITRATION ACT, 1940- Sections 13, 16, 30 and 33
Reasonable opportunity of hearing- Conditions required to be ob-
served. '
Sohan Lal Gupta (Dead) through LRS and others Vs. Asha Devi Gupta
(Smt.) and others
Judgment dt. 1.9.2003 by the Supreme Court in Civil Appeal No. 2809
of 1979, reported in (2003) 7 SCC 492

Held :

For constituting a reasonabie opportunity, the following conditions are re-
quired to be observed:

1. Each party must have notice that the hearing is to take place.

2. Each party must have a reasonable opportunity to be present at the hear-
ing, together with his advisers and witnesses.

3. Each party must have the opportunity to be present throughout the hear-
ing.

4. Each party must have a reasonable opportunity to present evidence and
argument in support of his own case.

5. Each party must have a reasonable opporturiity to test his opponent’s
case by cross-examining his witnesses, presenting rebutting evidence and ad-
dressing oral argument.

6. The hearing must, unless the contrary is expressly agreed, be the occa-
sion on which the parties present the whole of their evidence and argument.
®

19. N.D.P.S. ACT, 1985- Sections 20 (b), 35, 54 and 50

(i) Section 50, applicability of- It does not extend to search of vehi-
cle, container, bag or premises.

(i) Conscious possession of contraband articles- Words ‘Conscious’
and ‘Possession’, meaning of- Unless contrary proved, posses-
sion is presumed conscious one.
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Madan Lal and another Vs. State of M.P.
Judgment dt. 19.8.2003 by the Supreme Court in Criminal Appeal No.
786 of 2002, reported in (2003) 7 SCC 465

Held :

(i) A bare reading of Section 50 shows that it only applies in case of per-
sonal search of a person. It does not extend to search of a vehicle or a container
or a bag or premises. (See Kalema Tumba v. State of Maharashtra, (1999) 8 SCC
257, State of Punjab v. Baldev Singh, (1999) 6 SCC 172 and Gurbax Singh v. State
of Haryana, (2001) 3 SCC 28. The language of Section 50 is implicitly clear that
the search has to be in relation to a person as contrasted to search of premises,
vehicles or articles. This position was settied beyond doubt by the Constitution
Bench in Baldev Singh Case, (1999) 6 SCC 172. Above being the position, the
contention regarding non-compliance with Section 50 of the Act is also without
any substance.

(i) Section 20(b) makes possession of contraband articles an offence. Sec-
tion 20 appears in Chapter |V of the Act which relates to offences for possession
of such articles. It is submitted that in order to make the possession illicit, there
must be a conscious possession.

It is highlighted that unless the possession was coupled with the requisite
mental element i.e. conscious possession and not mere custody without aware-
ness of the nature of such possession, Section 20 is not attracted.

The expression “possession” is a polymorphous term which assumes dif-
ferent colours in different contexts. It may carry different meanings in contextu-
ally different backgrounds. It is impossible, as was observed in Supt.. & Remem-
brance of Legal Affairs, W.B. v. Anil Kumar Bhunja, (1979) 4 SCC 274 to work out
a completely logical and precise definition of “possession” uninformally applica-
ble to all situations in the context of all statutes.

The word “conscious” means awareness about a particular fact. It is a state
of mind which is deliberate or intended.

As noted in Gunwantlal v. State of M.P., (1972) 2 SCC 194 possession in a
given case need not be physical possession but can be constructive, having
power and control over the article in the case in question, while the person to
whom physical possession is given holds it subject to that power or control.

The word “possession” means the legal right to possession (See Heath v.
Drown, (1972) 2 All ER 561). In an interesting case it was observed that where a
person keeps his firearm in his mother's flat which is safer than his own home,
he must be considered to be in possession of the same. (See Sullivan v. Earl of
Caithness, (1976) 1 All ER 844)

Once possession is established, the person who claims that it was not a
conscious possession has to establish it, because how he came to be in posses-
sion is within his special knowledge. Section 35 of the Act gives a statutory rec-
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ognition of this position because of the presumption available in law. Similar is
the position in terms of Section 54 where also presumption is available to be
drawn from possession of illicit articles.

o

20. MOTOR VEHICLES ACT, 1988-Section 168
Compensation- Determination of just and reasonable compensation-
Law explained- Deprivation of income from agricuiture- Normal rule
not applicable.
State of Haryana and another Vs. Jasbir Kaur and others
Judgment dt. 5.8.2003 by the Supreme Court in Civil Appeal No.
5523 of 2003, reported in (2003) 7 SCC 484

Held :

It has to be kept in view that the Tribunal constituted under the Act as pro-
vided in Section 168 is required to make an award determining the amount of
compensation which is to be in the real sense “damages” which in turn appears
to it to be “just and reasonable”. It has to be borne in mind that compensation for
loss of limbs or life can hardly be weighed in golden scales. But at the same time
it has to be borne in mind that the compensation is not expected to be a windfall
for the victim, Statutory provisions clearly indicate that the compensation must
be “just” and it cannot be a bonanza; not a source of profit; but the same should
not be a pittance. The courts and tribunals have a duty to weigh the various
factors and quantify the amount of compensation, which should be just. What
would be “just” compensation is a vexed question. There can be no golden rule
applicable to all cases for measuring the value of human life or a limb. Measure
of damages cannot be arrived at by precise mathematical calculations. It would
depend upon the particular facts and circumstances, and attending peculiar or
special features, if any. Every method or mode adopted for assessing compen-
sation has to be considered in the background of “just” compensation which is
the pivotal consideration. Though by use of the expression “which appears to it
to be just” a wide discretion is vested in the Tribunal, the determination has to be
rational, to be done by a judicious approach and not the outcome of whims, wild
guesses and arbitrariness. The expression “just” denotes equitability, fairness
and reasonableness, and non-arbitrary. If it is not so it cannot be just. (See Helen
C. Rebello v. Maharashtra SRTC, (1999) 1 SCC 90. The land possessed by the
deceased still remains with the claimants as his legal heirs. There is, however, a
possibility that the claimants may be required to engage persons to look after
the agriculture. Therefore, the normal rule about the deprivation of income is not
strictly applicable to cases where agricultural income is the source. Attendant
circumstances have to be considered.

@

21. ADVERSE POSSESSION :
Mere long possession without animus to possess adverse to the true
owner- No title acquired by adverse possession.
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Deva (Dead) through LRS Vs. Sajjan Kumar (Dead) through LRS.
Judgment dt. 26.8.2003 by the Supreme Court in Civil Appeal No. 636
of 1997, reported in (2003) 7 SCC 481

Held :

In the above part of the deposition, the defendant admits that the dispute of
encroachment concerning suit portion 70'x20’ came to his knowledge only after
filing of the suit. The defendant has described suit land 70'x20’ to be part of his
Survey No. 453. But all the courts have come to a concurrent finding that the suit
land to the extent of 70°x20’ is part of Survey No. 452 belonging to the plaintiff.

From the deposition of the defendant, it appears that he had encircled by a
compound suit land 70’x20’ by treating it to be a part of his adjoining Survey No.
453.

The deposition extracted above, in any case, negatives the defendant’s
case of haVing prescribed title by adverse possession from the year 1940. The
animus to hold the land adversely to the title of the true owner can be said to
have started only when the defendant derived knowledge that his possession
over the suit land had been alleged to be an act of encroachment on the plain-
tiff’s survey number.

The abovequoted admission contained in the defendant’'s deposition, does
not make out a case in his favour of having acquired title by adverse possession.
Mere long possession of the defendant for a period of more than 12 years with-
out intention to possess the suit land adversely to the title of the plaintiff and to
the latter's knowledge cannot result in acquisition of title by the defendant to the
encroached suit land.

The plaintiff's suit is not merely based on his prior possession and subse-
guent dispossession but also on the basis of his title to Survey No. 452. The
limitation for such is governed by Article 65 of the Limitation Act of 1963. The
plaintiff’s title over the encroached land could not get extinguished unless the
defendant had prescribed title by remaining in adverse possession for a continu-

ous period of 12 years.
°

22. CONSTITUTION OF INDIA - Article 25 (1)
Conversion - Right to propagate religion does not include right to con-
vert another.
Satya Ranjan Majhi and another Vs. State of Orissa and others
Judgment dt. 25.8.2003 by the Supreme Court in SLP (C) No. (CC)
No. 7122 of 2003, reported in (2003) 7 SCC 439

Held :

it may be noted that this Act has been held to be a valid piece of legisiation
by this Court in Rev. Stainislaus v. State of M.P., (1977) 1 SCC 677 wherein it has
been held as under; (SCC p. 682, para 20)
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“19 [20]. We have no doubt that it is in this sense that the word ‘propagate’
has been used in Article 25 (1), for what the article grants is not the right to
convert another person to one’s own religion, but to transmit or spread one’s
religion by an exposition of its tenets. it has to be remembered that Article 25 (1)
guarantees ‘freedom of conscience’ to every citizen, and not merely to the fol-
lowers of one particular religion, and that, in turn postulates that there is no
fundamental right to convert another person to one’s own religion because if a
person purposely undertakes the conversion of another person to his religion,
as distinguished from his effort to transmit or spread the tenets of his religion,
that would impinge on the ‘freedom of conscience’ guaranteed to all the citizens
of the country alike”

Referring to Article 25 of the Constitution of India, it was observed that :
(SCC p. 682, para 21)

“What is freedom for one, is freedom for the other, in equal measure, and
there can therefore be no such thing as a fundamental right to convert any per-

son to one’s own religion”
o

23. CRIMINAL TRIAL :

(i) Relative Witness- Relationship itself does not affect credibility-
Law explained.

(ii) Falsus in uno, falsus in omnibus, principle of- Not a mandatory
rule of law- The doctrine is dangerous in India.

(iii) Discrepancies- Effect of, on evidence.
(iv) Benefit of doubt, rule of- Law stated.

(v) Witness- Behaviour during incident- Not coming to rescue-Effect
of.

Sucha Singh and another Vs. State of Punjab

Judgment dt. 31.7.2003 by the Supreme Court in Criminal Appeal

No. 1014 of 2002, reported in (2003) 7 SCC 643

Held :

We shali first deal with the contention regarding interestedness of the wit-
nesses for furthering the prosecution version. Relationship is not a factor to af-
fect the credibility of a witness. It is more often than not that a relation would not
conceal the actual culprit and make allegations against an innocent person. Foun-
dation has to be laid if plea of false implication is made. In such cases, the court
has to adopt a careful approach and analyse evidence to find out whether it is
cogent and credible.

In Dalip Singh v. State of Punjab, AIR 1953 SC 364 it has been laid down as
under : (AIR p. 366, para 26)

“26. A witness is normally to be considered independent unless he or
she springs from sources which are likely to be tainted and that usu-
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ally means unless the witness has cause, such as enmity against the
accused, to wish to implicate him falsely. Ordinarily a close relation
would be the last to screen the real culprit and falsely implicate an
innocent person. It is true, when feelings run high and there is per-
sonal cause for enmity, that there is a tendency to drag in an innocent
person against whom a witness has a grudge along with the guilty, but
foundation must be laid for such a criticism and the mere fact of rela-
tionship far from being a foundation is often a sure guarantee of truth. -
However, we are not attempting any sweeping generalization. Each
case must be judged on its own facts. Our observations are only made
to combat what is so often put forward in cases before us as a general
rule of prudence. There is no such general rule. Each case must be
limited to and be groverned by its own facts.”

The above decision has since been followed in Guli Chand v. State of
Rajasthan, (1974) 3 SCC 698 in which Vadivelu Thevar v. State of Madras, AIR
1957 SC 614 was also relied upon.

We may also observe that the ground that the witness being a close relative
and consequently, being a partisan witness, should not be relied upon, has no
substance. This theory was repelled by this Court as early as in Dalip Singh case
in which surprise was expressed over the impression which prevailed in the minds
of the Members of the Bar that relatives were not independent witnesses. Speaking
through Vivian Bose, J. it was observed : (AIR p. 366, para 25)

“25.We are unable to agree with the learned Judges of the High Court
that the testimony of the two eyewitnesses requires corroboration. If
the fandation for such such an observation is based on the fact that
the witnesses are women and that the fate of seven men hangs on
their testimony, we know of no such rule. if it is grounded on the rea-
son that they are closely related to the deceased we are unable to
concur. This is a fallacy common to many criminal cases and one which
another Bench of this Court endeavoured to dispel in- ‘Rameshwar v.
State of Rajasthan, AIR 1952 SC 54’ (AIR at p. 59). We find, however,
that it unfortunately still persists, if not in the judgments of the courts,
at any rate in the arguments of counsel”

Again in Masalti v. State of U.P., AIR 1965 SC 202, this Court observed : (AIR
pp. 209-10, para 14)

“But it would, we think, be unreasonable to contend that evidence given
by witnesses should be discarded only on the ground that it is evi-
dence of partisan or interested witnesses.... The mechanical rejection
of such evidence on the sole ground that it is partisan would invariably
lead to failure of justice. No hard-and-fast rule can be laid down as to
how much evidence should be appreciated. Judicial approach has to
be cautious in dealing with such evidence; but the plea that such evi-
dence should be rejected because it is partisan cannot be accepted
as correct”
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Stress was laid by the accused-appeliants on the non-acceptance of evi-
dence tendered by some witnesses to contend about desirability to throw out the
entire prosecution case. In essence, prayer is to apply the principle of “falsus in
uno falsus in omnibus” (false in one thing, false in everything). This plea is clearly
untenable. Even if a major portion of evidence is found to be deficient, in case
residue is sufficient to prove the guilt of an accused, notwithstanding acquittal of
a number of other co-accused persons, his conviction can be maintained. It is
the duty of the court to separate the grain from the chaff. Where chaff can be
separated from grain, it would be open to the court to convict an accused not-
withstanding the fact that evidence has been found to be deficient to prove the
guilt of other accused persons. Falsity of a particular material witness or a mate-
rial particular would not ruin it from the beginning to the end. The maxim “falsus
in uno falsus in omnibus” has no application in india and the witnesses cannot be
branded as liars. The maxim “falsus in uno falsus in omnibus” has not received
general acceptance nor has this maxim come to occupy the status of a rule of
law. it is merely a rule of caution. All that it amounts to, is that in such cases
testimony may be disregarded, and not that it must be disregarded. The doctrine
merely involves the question of weight of evidence which a court may apply in a
given set of circumstances, but it is not what may be calied “a mandatory rule of
evidence”. (See Nisar Ali v. State of U.P., AIR 1957 SC 366). Merely because
some of the accused persons have been acquitted, though evidence against all
of them, so far as direct testimony went, was the same does not lead as a neces-
sary corollary that those who have been convicted must also be acquitted. It is
always open to a court to differentiate the accused who had been acquitted from
those who were convicted. (See Gurcharan Singh v. State of Punjab, AIR 1956 SC
460) The doctrine is a dangerous one, especially in India for if a whole body of
the testimony were to be rejected, because a witness was evidently speaking an
untruth in some aspect, it is to be feared that administration of criminal justice
would come to a dead stop. Witnesses just cannot help in giving embroidery to a
story, however true in the main. Therefore, it has to be appraised in each case as
to what extent the evidence is worthy of acceptance, and merely because in
some respects the court considers the same to be insufficient for placing reli-
ance on the testimony of a witness, it does not necessarily follow as a matter of
law that it must be disregarded in all respects as well. The evidence has to be
sifted with care. The aforesaid dictum is not a sound rule for the reason that one
hardly comes across a witness whose evidence does not contain a grain of un-
truth or at any rate exaggeration, embroideries or embellishment. (See Sohrab v.
State of M.P., (1972) 3 SCC 751 and Ugar Ahir v. State of Bihar, AIR 1965 SC 277)
An attempt has to be made to, as noted above, in terms of the felicitous meta-
phor, separate the grain from the chaff, truth from falsehood. Where it is not
feasible to separate the truth from falsehood, because grain and chaff are inex-
tricably mixed up, and in the process of separation an absolutely new case has
to be reconstructed by divorcing the essential details presented by the prosecu-
tion completely from the context and the background against which they are made,
the only available course to be made is to discard the evidence in toto. (See
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Zwinglee Ariel v. State of M.P., AIR 1954 SC 15 and Balaka Singh v. State of Pun-
jab, (1975) 4 SCC 511. As observed by this Court in State of Rajasthan v. Kalki,
(1981) 2 SCC 752 normal discrepancies in evidence are those which are due to
normal errors of observation, normal errors of memory due to lapse of time, due
to mental disposition such as shock and horror at the time of occurrence and
those are always there, however honest and truthful a withess may be. Material
discrepancies are those which are not normal, and not expected of a normal
person. Courts have to label the categery to which a discrepancy may be cat-
egorized. While normal discrepancies do not corrode the credibility of a party’s
case, material discrepancies do so. These aspects were highlighted recently in
Krishna Mochi v. State of Bihar, (2002) 6 SCC 81.

Exaggerated devotion to the rule of benefit of doubt must not nurture fanci-
ful doubts or lingering suspicion and thereby destroy social defence. Justice cannot
be made sterile on the plea that it is better to let a hundred guilty escape than
punish an innocent. Letting the guilty escape is not doing justice according to
law. (See : Gurbachan Singh v. Satpal Singh, (1990) 1 SCC 445) The prosecution
is not required to meet any and every hypothesis put forward by the accused.
(See State of U.P. v. Ashok Kumar Shrivastava, (1992) 2 SCC 86) A reasonable
doubt is not an imaginary, trivial or merely possible doubt, but a fair doubt based
upon reason and common sense. It must grow out of the evidence in the case. If
a case is proved perfectly, it is argued that it is artificial; if a case has some
inevitable flaws because human beings are prone to err, it is argued that it is too
imperfect. One wonders whether in the meticulous hypersensitivity to eliminate a
rare innocent from being punished, many guilty persons must be allowed to es-
cape. Proof beyond reasonable doubt is a guideline, not a fetish. [See Inder Singh
v. State (Delhi Admn.), (1978) 4 SCC 161] Vague hunches cannot take the place
of judicial evaluation.

“A judge does not preside over a criminal trial, merely to see that no
innocent man is punished. A judge also presides to see that a guilty
man does not escape. Both are public duties.” {[Per Viscount Simon in
Stirland v. Director of Public Prosecution, 1944 AC 315 quoted in State
of U.P. v. Anil Singh, 1988 Supp SCC 686 (SCC p. 692, para 17).

Doubts would be called reasonabile if they are free from a zest for abstract
speculation. Law cannot afford any favourite other than truth.

In matters such as this, it is appropriate to recall the observations of this
Court in Shivaji Sahabrao Bobade v. State of Maharashtra, (1973) 2 SCC 793
(SCR pp. 492-93) : SCC p. 799, para 6)

“The dangers of exaggerated devotion to the rule of benefit of doubt at
the expense of social defence and to the soothing sentiment that all
acquittals are always good regardless of justice to the victim and the
community, demand special emphasis in the contemporary context of
escalating crime and escape. The judicial instrument has a public ac-
countability. The cherished principies or golden thread of proof be-
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yond reasonable doubt which runs through the web of our law shouid
not be stretched morbidly to embrace every hunch, hesitancy and
degree of doubt... The evil of acquitting a guilty person light-heartedly
as a learned author (Glanville Williams in ‘Proof of Guilt) has sapi-
ently observed, goes much beyond the simple fact that just one guilty
person has gone unpunished. f unmerited acquittals become gen-
eral, they tend to lead to a cynical disregard of the law, and this in turn
leads to a public demand for harsher legal presumptions against in-
dicted ‘persons’ and more severe punishmtent of those who are found
guilty. Thus, too frequent acquittals of the guilty may lead to a fero-
cious penal law, eventually eroding the judicial protection of the guilt-
less...... ‘a miscarriage of justice may arise from the acquittal of the
guilty no less than from the conviction of the innocent...."”

The position was again illuminatingly highlighted in State of U.P. v. Krishna
Gopal, (1988) 4 SCC 302. Similar view was also expressed in Gangadhar Behera
v. State of Orissa, (2002) 8 SCC 381.

So far as inaction of PWs 9 and 10 in not coming to the rescue of the de-
ceased is concerned, it has been noted by the trial court and the High Court that
both of them were unarmed and bare-handed and the accused persons were
armed with deadly weapons. How a person would react in a situation like this
cannot be encompassed by any rigid formula. It would depend on many factors,
like in the present case where witnesses are unarmed, but the assailants are
armed with deadly weapons. In a given case instinct of self-preservation can be
the dominant instinct. That being the position, their inaction in not coming to the
- rescue of the deceased cannot be a ground for discarding their evidence.

o

24. INDIAN PENAL CODE, 1860- Section 80
Term ‘accident’ as used in Section 80- Meaning and connotation of.
Sukhdev Singh Vs. Delhi State (Govt. of NCT of Delhi)
Judgment dt. 1.9.2003 by the Supreme Court in Criminal Appeal No.
54 of 2003, reported in (2003) 7 SCC 441

Held :

Even otherwise, Section 80 IPC has no application to the fact of the case.
The said provision reads as follows: '

“80. Accident in doing a lawful act.- Nothing is an offence which is done by
accident or misfortune, and without any criminal intention or knowledge in the
doing of a lawful act in a lawful manner by lawful means and with proper care and
caution.”

The section exempts the doer of an innocent or lawful act in an innocent
and lawful manner from any unforeseen result that may ensue from an accident
or misfortune. If either of these elements is wanting, the act wiil not be excused
on the ground of accident. An accident is not the same as an occurrence, but
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something that happens out of the normai or ordinary course of things. An effect
is said to be accidental when the act is not done with the intention of causing it,
and its occurrence as a consequence of such act is not so probable that a per-
son of ordinary prudence ought, under the circumstances in which it is done, to
take reasonable precautions against it. The idea of something fortuitous and
unexpected is involved in the word “accident”. (Per Lord Halsbury, L.C. in Hamil-
ton Frasor & Co. v. Pandorf & Co., (1887) 12 AC 518)

As was observed by this Court in Atmendra v. State of Karnataka, (1998) 4
SCC 256 to claim the benefit of the provisions of Section 80, it has to be shown:
(1) that the act in question was without any criminal intention or knowledge; (2)
that the act was being done in a lawful manner and by lawful means; and (3) that
the act was being done with proper care and caution. In the said case it was
observed that the evidence established that the accused unintentionally fired
the gun and, therefore, the question of applying Section 80 did not arise.

In K.M. Nanavati v. State of Maharashtra, AIR 1962 SC 605 it was observed
that Section 80 exempts the doer of an innocent or lawful act, in an innocent or
lawful manner and proper care and caution from any unforeseen evil result that
may ensue from an accident or misfortune. When an accused pleads an excep-
tion within the meaning of Section 80 there is a presumption against him and the
burden to rebut the presumption lies on him.

®

25. CONSTITUTION OF INDIA- Article 141
Rule of prospective overruling, applicability of- Law declared by the
Supreme Court- Held, normally it applies with inception unless de-
clared prospective.
M.A. Murthy Vs. State of Karnataka and others
Judgment dt. 2.9.2003 by the Supreme Court in Civil Appeal No.
6913 of 2003, reported in (2003) 7 SCC 517

Held :

Normally, the decision of this Court enunciating a principle of law is appli-
cable to all cases irrespective of its stage of pendency because it is assumed
that what is enunciated by the Supreme Court is, in fact, the law from inception.
The doctrine of prospective overruling which is a feature of American jurispru-
dence is an exception to the normal principle of law, was imported and applied
for the first time in L.C. Golak Nath v. State of Punjab, AIR 1967 SC 1643. In Man-
aging Director, ECIL v. B. Karunakar, (1993) 4 SCC 727 the view was adopted.
Prospective overruling is a part of the principles of constitutional canon of inter-
pretation and can be resorted to by this Court while superseding the law de-
clared by it earlier. It is a device innovated to avoid reopening of settled issues,
to prevent multiplicity of proceedings, and to avoid uncertainty and avoidable
litigation. In other words, actions taken contrary to the law declared prior to the
date of declaration are validated in larger public interest. The law as declared
applies to future cases. (See Ashok Kumar Gupta v. State of U.P., (1997) 5 SCC
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201 and Baburam v. C.C. Jacob, (1993) 3 SCC 362.) It is for this Court to indicate
as to whether the decision in question will operate prospectively. In other words,
there shall be no prospective overruling, unless it is so indicated in the particular
decision. It is not open to be held that the decision in a particular case will be
prospective in its application by application of the doctrine of prospective over-
ruling. The doctrine of binding precedent helps in promoting certainty and con-
sistency in judicial decisions and enables an organic development of the law
besides providing assurance to the individual as to the consequences of trans-

actions forming part of the daily affairs.
[ ]

26. INTERPRETATION OF STATUTES :
Interpretation of Statutes - Statute must be construed as a workable
instrument.
Balram Kumawat Vs. Union of India and others
Judgment dt. 27.8.2003 by the Supreme Court in Civil Appeal No. 7536
of 1997, reported in (2003) 7 SCC 628

Held :

A statute must be construed as a workable instrument. Ut res magis valeat
quam pereat is a well-known principle of law. In Tinsukhia Electric Supply Co.
Ltd. v. State of Assam, (1989) 3 SCC 709 this Court stated the law thus : (SCC p.
754, paras 118-120)

“118.The courts strongly lean against any construction which tends to
reduce a statute to futility. The provision of a statute must be so con-
strued as to make it effective and operative, on the principle ‘ut res
magis valeat quam pereat’. It is, no doubt, true that if a statute is abso-
lutely vague and its language wholly intractable and absolutely mean-
ingless, the statute could be declared void for vagueness.This is not
in judicial review by testing the law for arbitrariness or unreasonable-
ness under Article 14; but what a court of construction dealing with
the language of a statute, does in order to ascertain from, and accord
to, the statute the meaning and purpose which the legislature intended
for it. In Manchester Ship Canal Co.v. Manchester Rececourse Co.,
(1900) 2 Ch 352 Farwell, J. Said : (pp. 360-61)

‘Unless the words were so absolutely senseless that | could do
nothing at all with them, | should be bound to find some meaning
and not to declare them void for uncertainty’

119. In Fawcett Properties Ltd. v. Buckingham County Council,
(1960) 3 Aller 503 Lord Denning approving the dictum of Farwell,
J. said: (All er p. 516)

‘But when a statute has some meaning, even though it is ob-
scure, or several meanings, even though there is little to choose
between them, the courts have to say what meaning the statute
is to bear, rather than reject it as a nullity”
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120. It is, therefore, the court’s duty to make what it can of the
statute, knowing that the statutes are meant to be operative and
not inept and that nothing short of impossibility should allow a
court to declare a statute unworkable. In Whitney v. IRC, (2003)
7 SCC 589 Lord Dunedin said : (AC p. 52)

‘A statute is designed to be workable, and the interpretation
thereof by a court should be to secure that object, unless crucial

omission or clear direction makes that end unattainable.’”
o

27. EVIDENCE ACT, 1872- Section 68
Proof of execution of document- Plea of undue influence-Factors to
be considered.
M. Rangasamy Vs. Rengammal and others
Judgment dt. 25.8.2003 by the Supreme Court in Civil Appeal No.
5199 of 1997, reported in (2003) 7 SCC 683

Held :

in Subhas Chandra Das Mushib v. Ganga Prasad Das Mushib, AIR 1967 SC
878 this Court held that the Court trying the case of undue influence must con-
sider two things to start with, namely: (1) are the relations between the donor
and the donee such that the donee is in a position to dominate the will of the
donor? and (2) has the donee used that position to obtain an unfair advantage
over the donor? Upon the determination of these two issues a third point emerges,
which is that of the onus probandi. If the transaction appears to be unconscion-
able, then the burden of proving that the contract was not induced by undue
influence lies upon the person who is in a position to dominate the will of the
other. it was further said that merely because the parties were nearly related to
each other or merely because the donor was old or of weak character, no pre-
sumption of undue influence can arise. Generally speaking, the relations of so-
licitor and client, trustee and cestui que trust, spiritual adviser and devotee, medi-
cal attendant and patient, parent and child are those in which such a presump-
tion arises. The High Court presumed the undue influence merely on account of
near relationship. The presumption made by the High Court on the basis of rela-
tionship was not warranted by law. The whole approach of the High Court was

wrong and it cannot be sustained.
o

28. CIVIL PROCEDURE CODE, 1908- Section 47
Powers of the executing Court in construction of terms of decree- Law
explained.
Rajasthan Financial Corporation Vs. Man Industrial Corporations Ltd.
Judgment dt. 26.8.2003 by the Supeme Court in Civil Appeal No. 16814
of 1996, reported in (2003) 7 SCC 522
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Held :

We have considered the rival submissions. There can be no dispute to the
proposition that the executing court cannot go beyond the decree. There can be
no dispute that the executing court must take the decree according to its tenor.
Also as has been set out in Greater Cochin Development Authority case, (1970) 1
SCC 670 when a decree is in terms of an award/document then the terms of that
document have to be looked at. In this case the decree is in terms of the compro-
mise deed. The decree does not provide that the compromise deed or any of its
terms have been varied. To be remembered, that the decree is passed under
Order 23 Rule 3 of the Civil Procedure Code. Under this provision normally the

court passes the decree in terms of the compromise.
[ ]

29. CONSTITUTION OF INDIA- Article 14
N.D.P.S. (AMENDMENT) ACT, 2001- Section 41

(i) Article 14- Sweep and scope of - Law explained.

(ii) Proviso to Sub-section (1) of Section 41- Held, the proviso is ultra
vires.

Ramesh Vs. State of Madhya Pradesh and another

Reported in 2003 (4) MPHT 78 (DB)

Held :

Article 14 of the Constitution does permit class legislation but such classi-
fication has to have the bedrock on intelligible differentia and must have the
nexus with the object sought to be achieved. In this context it is profitable to refer
to the decision rendered in the case of Maneka Gandhi Vs. Union of India, AIR
1978 SC 597, wherein the Apex Court has extensively dealt with the essential
conception of Article 14 of the Constitution. The excerpt reads as under :-

..... What is the content and reach of the great equalising principle
enunciated in this article? There can be no doubt that it is a founding
faith of the Constitution. It is indeed the pillar on which rests securely
the foundation of our democratic repubilc. And, therefore, it must not

- be subjected to a narrow, pedantic or lexicographic approach. No at-
tempt should be made to truncate its all-embracing scope and mean-
ing for, to do so wouid be to violate its activist magnitude. Equality is a
dynamic concept with many aspects and dimensions and it can not be
imprisoned within traditional and doctrinaire limits.

..... Article 14 strikes at arbitrariness in State action and ensures fair-
ness and equality of treatment. The principle of reasonableness, which
legally as well as.philosophically, is an essential element of equality or
non-arbitrariness pervades Art. 14 like a brooding omnipresence.”

In the case of D.S. Nakra and others Vs. Union of India and others, AIR 1983
SC 130, the Apex Court while dealing with the basic principle embedded under
Article 14 of the Constitution expressed thus:-
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“.... to pass the test of permissible classification, two conditions must
be fulfilled, viz., (i) that the classification must be founded on an intel-
ligible differentia which distinguishes persons of things that are grouped
together from those that are left out of the group; and (ii) that the dif-
ferentia must have a rational relation to the objects sought to be
achieved by the statute in question. (See : Ram Krishna Dalmia Vs.
S.R. Tendolkar, 1959 SCR 279 at p. 296 : (AIR 1958 SCC 538 at p. 547).
The classification may be founded on differential basis according to
objects sought to be achieved but what is implicit in it is that there
ought to be nexus, i.e., casual connection between the basis of classi-
fication and object of the statute under consideration. It is equally well
settled by the decisions of this Court that Art. 14 condemns discrimi-
nation not only be a substantive law but also by a law of procedure.”

in this context we are reminded of the inimitable manner in which Krishna
Iyer, J., in the case of Re. Vs. Special Courts Bill, AIR 1979 SC 478 spoke:

“The article has a pervasive processual potency and versatile quality,
equalitarian in its soul and allergic to discriminatory diktats. Equality
is the antithesis of arbitrariness and ex cathedra ipse dixit is the ally of
demagogic authoritarianism. On knight-errants of ‘executive excesses’,
if we may use current cliche, can fall in love with the Dame of despot-
ism, legistative or administrative. If this Court gives in here it gives up
the ghost. And so it is that | insist on the dynamics of limitation on
fundamental freedoms as implying the rule of law. Be you ever so
high, the law is above you'”

The amendment has been brought to introduce the rationality in sentenc-
ing. It is settled in law that an appeal is continuation of the trial. It is not incorrect
to say, unless the judgment of conviction has received finality the same should
be made applicable to the convict as he still awaits the verdict. it may be differ-
ent when the sentence is pronounced in appeal and the whole thing cannot be
re-opened but to make a provision that the beneficial provision would not be
applicable to the cases pending in appeal would not only be violative of Article
14 of the Constitution of India but also would run counter to the salutary princi-
ple meant for administration of criminal justice. As far as the present provision is
concerned we perceive no rationale not to apply the amended provision to the
cases pending in appeal. In our considered opinion the same invites the wrath
of Article 14 of the Constitution and being defiant to the same is liable to be
struck down and accordingly we strike down the same as ultra vires.

We have, already stated that the proviso to sub-section (1) of Section 41 of
the Act, 2001 is ultra vires but we have struck it down by issue of writ of certio-
rari. As a consequence of such guashment the main provision, we would like to
say requires to be interpreted. Sub-section (1) of Section 41 of the Amendment
Act, 2001 postulates that all cases pending before the Courts or under investi-
gation at the commencement of the Act shall be disposed of in accordance with
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the provision of the Principal Act as amended by the said Act and any person
found guilty of any offence punishable under the Principal Act, as it stood imme-
diately before such commencement, shall be liable for a punishment which is
lesser than the punishment for which he is otherwise liable at the date of the
commission of such offene. Applying the science of interpretation and taking
recourse to the art of acceptation, we are inclined to interpret that the main
provision shall apply to the appeals because the language employed in the pro-
vision is ‘all cases pending before the Court'’. When the word Court has been
used there is no reason or justification to exclude the Appellate Court. We may
reiterate that once the proviso has been struck down being unconstitutional, the
main provision, propio vigore, would apply to appeals.
o

30. MOTOR VEHICLES ACT, 1988- Section 166
Jeep driver dying in accident due to his negligent driving- Claim for
damages against owner and Insurance Company under Motor Vehi-
cles Act, not maintainable.
Shahjahan Begum and others Vs. Lakhan Pratap Singh and others
Reported in 2003 (2) ANJ (M.P.) 194

Held :

The question for determination is how the accident has taken place and
who is responsible for the same? First Information Report has been lodged by
Bhagwant Singh (AW/2). He has stated that the Jeep was being driven rashly
and negligently which caused the accident. It has been signed by him and exhib-
ited by Shahjahan (AW/1), Bhagwant Singh (AW/2) has admitted lodging of First
Information Report and making of statement. With this background, it is difficult
to accept his statement that the accident occurred due to mechancial defect.
Therefore, finding of negligence on the part of driver by Claims tribunal is sus-
tainable and is upheld. Having come to the aforesaid conclusion, the claim peti-
tion is not maintainable. Claimants are entitled to approach the Commissioner
for Workmen’s Compensation, for compensation under Workmen’s Compensa-
tion Act, 1923.

o

31. SPECIFIC RELIEF ACT, 1963- Section 36
Wife has right to seek injunction restraining husband from remarry-
ing during subsistence of marriage.
Shantilal Bhagatram Gurjar and others Vs. Geeta Bai Shantilal Gurjar
Reported in 2003 (2) ANJ [M.P.] 209

Held :

| concur with the finding whereby the first appellate court has been pleased
to grant injunction against the defendant-husband. If the Plaintiff is held to be a
legally married wife of the defendant then, she has every right to seek an injunc-

tion restraining her husband from breaking her marital ties except by due process
of law. It is not in dispute that husband has not divorced the plaintiff, nor vice
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versa and hence, the relationship of husband and wife continues to remain inter se
parties. In such a finding being present, the wife is entitled to claim such prohibi-
tory injunction, against her husband. | thus, do not find any flaw in the impugned
finding of the first appellate court when he proceeded to grant injunction against
the defendant restraining from remarrying with any other lady during subsist-
ence of marriage inter se parties.

o

32. MOTOR VEHICLES ACT, 1988- Section 140
Compensation under no fauit liability- Matters to be seen-
Insurance Company cannot take any defence except non-insurance.
The New India Assurance Co. Ltd. Vs. Hari Kishan and others
Reported in 2003 (2) ANJ [M.P.] 211

Held :

For the disposal of the applications filed under Section 140 of the Act for
grant of compensation under no fault liability, in case of Shivaji Dayanu Patil vs.
Vatschala Uttam More (1991 AC] 777), it has been held by the Supreme Court, in
the light of the provisions of Section 92-A of the Motor Vehicles Act, that :

“Section 92-A is in the nature of a beneficial legislation enacted with a view
to confer the benefit of expeditious payment of a limited amount by way of com-
pensation to the victims of an accident arising out of the use of a motor vehicle
on the basis of no fault liability. In the matter of interpretation of a beneficial
legislation the approach of the Courts is to adopt a construction which advances
the beneficent purpose underlying the enactment in preference to a construc-
tion which tends to defeat the purpose. The same approach has been adopted
by this court while construing the provisions of the Act. (See Motor owners Insur-
ance Co. Ltd. vs. Jadavji Keshavji Modi, 1981 ACJ 507 (SC) and Skandia Insurance
Co. Ltd. vs. Kokilaben Chandravadan, 1987 ACJ 411 (SC) it has been further held
that:

“In our opinion, the word ‘use’ has a very wider connotation to cover
the period when the vehicle is not moving and is stationary and the
use of a vehicle having been rendered immobile on account of a break-
down or mechanical defect of accident.”

The object underlying the said enactment of Section 92-A is to make avail-
able to the claimant compensation amount as expeditiously as possible and the
said award is to be made before adjudication of the claim under Section 110-A
of the Act. This would be apparent from the provisions of Section 92-B of the Act.
Section 92-B Sub-clause (2) of the Act provides that claim for compensation
under Section 92-A in respect of death of permanent disablement under Section
92-A and also in pursuance of any right on the principle of fault, the claim for
compensation under Section 92-A shall be disposed of as aforesaid in the first
place. The said object would be defeated if the Claims Tribunal is required to
held a regular trial in the same manner as for abjudicating the claim petition
under Section 110-A of the Act”
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It was further held that :

“For awarding compensation under Section 92-A of the Act, the Claims Tri-
bunal is required to satisfy itself in respect of the following matters :

(i) an accident has arisen out of the use of a motor vehicle;

(i) the said accident has resulted in permanent disablement of the person who
is making the claim for death of the person whose legal representative is
making the claim;

(iii) the claim is made against the owner and the insurer of the motor vehicle
involved in the accident”.

In the case of Gopal Lal vs. Tulsibai & others, reported in 2001 (3) M.P.H.T.
234, by order dated 20.3.01, | have already considered various decisions cited
on behalf of the parties and by passing a detailed order has held that if the
vehicle is insured the Insurance Company is liable to pay interim compensation
under no fault liability, except in a case when the vehicle is not insured and
Insurance Company cannot take any kind of defence. Therefore, now it is settled
position under Law that under Section 140 of the Act at the stage of deciding
application for interim compensation under no fault liability no defence is avail-
able to the Insurance Company either under Section 140 or Section 149 (2) of
the Act or on the of viclation of terms & conditions of police or on the ground that
the driver was not having a valid driving licence. This objection too is also not
available to the Insurance Company that the vehicle was not in motion or in
running condition or it was standing. In fact, what is necessary for the Tribunal
while deciding the application under Section 140 of the Act for grant of interim
compensation under no fault liability whether death or permanent disablement
has resulted, in an accident arising out of use of motor vehicle and the accident
was reasonably proximate to the use of a motor vehicle. Therefore, if the motor
vehicle is used in an accident then under no fault liability Insurance Company is
liable and the Tribunal also cannot either reject the application or defer it for
consideration after recording the evidence. it is the duty of the Tribunal to follow
the mandate of law and to dispose of the application by a summary enquiry
immediately after service of notice on the respondents.

)

33. CRIMINAL PROCEDURE CODE, 1973- Section 397
Revisional jurisdiction of High Court and the Sessions Court- Option
to choose forum is with the applicant- It cannot be insisted that party
should first approach Sessions Court.
Issac Jaise Vs. Jasmit Singh Saluja
Reported in 2003 (2) ANJ [M.P.] 262

Held :

So far as preliminary objection raised by the counsel for the non-applicant
No. 1 about maintainability of present petition is concerned, there is direct Divi-
sion Bench decision of this Court in the case of State of M.P. vs. Khizar Mohammad
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and Ors. (1996 MPLJ 1007). The Division Bench has held that provisions of Sec-
tion 397 of the Criminal Procedure Code, 1973 confer concurrent revisional ju-
risdiction on the High Court and the Sessions Court and the option is with the
party aggrieved to approach any one of the two Courts. The option contained in
Section 397 (1) of the Criminal Procedure Code, 1973 is with the aggrieved
party. it is apparent that the High Court cannot insist that the party should first
approach the Sessions Court. The Division Bench has given this opinion on the
reference made by a Single Judge of this Court because of two conflicting judg-
ments passed by two Single Bench of this Court.
o

34. PRACTICE & PROCEDURE :
No counter claim by defendant- No relief can be granted in defend-
ant’s favour.
Martalbai Vs. Madanlal and others
Reported in 2003 (2) ANJ [M.P.] 322

Held :

Learned counsel for the appellant submitted that there was no counter claim
in the case nor the defendant has prayed in the written statement that the de-
fendant no. | be handed over the possession of the land, such relief was not
asked. The trial Court erred in granting such relief. The appeilant has proved her
possession over the land. In the circumstances, appellant is entitled for decree
for permanent injunction against the respondent No.1 not to interfere with her
possession till he evicts the appellant by taking recourse of law. He is pressing
only this point and in support of this, learned counsei for the appellant relies on
Nair Service Society Ltd., vs. K.C. Alexander (AIR 1968 SC 1165).

There is substance in the contention of appellant. The Court below has
recorded finding that the Khusilal died prior to 1956 and appellant being the
daughter of Khushilal will not get any right in the property but she is in posses-
sion of the land. This finding has been recorded by the trial Court in para 11 of
the judgment, but in para 13 the trial Court without any counter claim or asking
relief directed that the defendant is entitied for possession from the plaintiff as
she has no right over the iand. This finding cannot be sustained under the law.
The lower appeilate court has only considered the factum of the title before it.
Defendant has not filed any cross objection/suit claiming possession of the land.
In these circumstances, the direction of the trial Court in favour of the defendant
is wholly unwarranted, though defendant is free to take recourse of law for taking
possession of the land. But without any counter claim or counter suit, the Court
below erred in issuing such direction in favour of defendant no.1

o

35. EVIDENCE ACT, 1872- Section 114
Service of notice under UPC- Presumption under Section 114 cannot
be drawn- Registered notice returned with an endorsement
“addressee not found”- There is no service of notice.
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Suresh Vs. Manoj & State of M.P.
Reported in 2003 (2) ANJ [M.P.]- 343

Held :

So far as the service of notice under U.P.C. (Ex.P/6) is concerned, this can-
not be construed as service because, no acknowledgement due is required to be
sent and no presumption can be drawn under Section 114 of the Evidence Act as
well as under Sec. 27 of the General Clauses Act. The burden is on the com-
plainant/Non-applicant No.1 establish beyond reasonable doubt the compliance
of mandatory Provision of Section 138 proviso (b) and (c) of the Act.

Clause (b) of the Proviso to Section 138 of the Act gives clear indication of
giving notice “in the context is not the same as receipt of notice” Giving is the
process of which receipt is the accomplishment. If the payee has despatched
notice to the correct address of the drawer reasonably ahead of the expiry of the
fifteen days, it can be regarded that he made the demand by giving notice within
the statutory period. The language used in Section 138 (c) namely, “receipt of
the said notice”, unambiguously points to actual receipt of notice. Where the
registered notice is returned with an endorsement “addresses not found”, it can-
not be stated that there could have been any sort of wilful evasion of such no-
tice. In such a case, there is no service of notice and a complaint under Section
138 cannot be maintained” because on envelop (Ex. p/5,) alleged to containing
notice is not showing correct address of the appellant/accused which is a condi-
tion precedent.

o

36. SERVICE LAW :
“Last come first go”, principle of- Principle not applicable when serv-
ice is terminated on the assessment of work and suitability- Law ex-
plained.
D.S. Baghel Vs. Chairman, Governing Body, Hitkarini Science,
Commerce and Arts Maha Vidyalaya, Garha, Jabalpur and others
Reported in 2003 (4) MPLJ 74

Held :

It is also argued on behalf of the petitioner that the rule of ‘last come first
go’ has not been followed. That rule is not required to be followed where the
removal is on the ground of unsuitability or unsatisfactory performance. The
Supreme Court has held in State of U.P. vs. K.K. Shukla, (1991) 1 SCC 691 that
the principle of ‘last come first go’ is applicable to a case where on account of
reduction of work or shrinkage of cadre retrenchment takes place and the serv-
ices of employees are terminated on account of retrenchment. In the event of
retrenchment the principle of ‘last come first go’ is applicable under which senior
in service is retained while the junior’s services are terminated. But this princi-
ple is not applicable to a case where the services of a temporary employee are
terminated on the assessment of his work and suitability in accordance with
terms and conditions of his service. If out of several temporary employees work-
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ing in a department, a senior is found unsuitable on account of his work and
conduct, it is open to the competent authority to terminate his services and re-
tain the services of juniors who may be found suitable for the service. Such a
procedure does not violate principle of equality, enshrined under Articles 14 and
16. If a junior employee is hard-working, efficient and honest, his services could
not be terminated with a view to accommodate the senior employee even though
he is found unsuitable for the service. If this principle is not accepted there would
be discrimination and the order of termination of a junior émployee would be

unreasonable and discriminatory.
o

37. COURT FEES ACT, 1870- Section 7 (iv) (c¢)
Suit for declaration with consequential relief of injunction- Ad valorem
Court-fee payable. :
Ram Prasad Agrawal and another Vs. Bhagwandas
Reported in 2003 (4) MPLJ 88

Held :

It is well settled that the question of Court-fee must be considered in the
light of the allegations made in the plaint and its decision cannot be influenced
either by the pleas in the written statement or by final decision of the suit on
merits. This principle was laid down by the Supreme Court long back in Sathappa
vs. Ramanathan. AIR 1958 SC 245 and has been recently referred to by the Full
Bench of this Court in Subhash Chand vs. MPEB., 2000 (3) MPLJ 522.

The present case is covered by section 7 (iv) (c) of the Court Fees Act. The
plaintiff has claimed the relief of declaration and the consequential relief of in-
junction. Therefore, ad valorem Court-fee as per section 7 (iv) (c) is payable. The
question is what should be the proper valuation. There is a decision of Division
Bench of tis Court in Badrilal vs. State of M.P., 1963 MPLJ 717= AIR 1964 MP 9
which must be followed. it has been held in this case that while the plaintiff is at
liberty to value the relief claimed in suits governed by the various clauses of
section 7 (iv) inciuding those for a declaration with the consequential relief of
injunction, he cannot be allowed to put an arbitrary value and if he does so and
the Court considers that it is too low or unreasonable in that it bears no relation
to the right litigated, it may require him to correct the valuation.

°

38. MOTOR VEHICLES ACT, 1988- Sections 140 and 163-A
Section 140 and Section 163-A, operation of-Both the Sections are
not retrospective.
Kanhaiyalal and another Vs. Sitabai and others
Reported in 2003 (4) MPLJ 89 (DB)

Held :

Full Bench of this Court had considered the scope of amendment in section
140 of the Motor Vehicles Act in the case of Jivakhan vs. Shivcharandas and oth-
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ers reported in 1999 (1) MPL] 5= 1999 (1) JLJ 129. The question was framed and
referred to Full Bench :-

Whether section 140 of the Motor Vehicles Act of 1988 is retrospective
in operation for the reason section 144 thereof expressly says that-
“the provisions of this chapter shall have effect notwithstanding any-
thing contained in any other provision of this Act or of any other law for
the time being in force?”

This Court after considering the relevant provisions of the Act held that
section 140 of the Motor Vehicles Act is not retrospective and it is further held
that the rights and liabilities between the parties arise on the happening of the
accident and that would be the date for determining quantum of compensation
fixed under the law existing therein. Similar view is taken by another Full Bench
“of this Court in the case of New India Assurance Company Ltd. vs. Nafis Begum
and others reported in 1991 MPLJ 700=1991 JLJ 490.

Only question involved in the case is whether section 163-A has a retro-
spective operation or prospective operation.

Since the provision is a new provision, the effect of amendment in the Act is
considered in a judgment of the Apex Court in the case of K.S. Paripoornan vs.
State of Kerala reported in AIR 1995 SC 1012. While considering the amendment
in Land Acquisition Act the Apex Court held :-

“A statute dealing with substantive rights differs from a statute which
relates to procedure or evidence or is declaratory in nature inasmuch
as while a State dealing with substantive rights is prima facie prospec-
tive unless it is expressly or by necessary implication made to have
retrospective effect, a statute concerned mainly with matters of proce-
dure or evidence or which is declaratory in nature has to be construed
as retrospective unless there is a clear indication that such was not
the intention of the legislature. The state is regarded as retrospective
if it operates on cases or facts coming into existence before its com-
mencement in the sense that it affects, even if for the future only, the
character of consequences of transactions previously entered into or
of other past conduct. By virtue of presumption against retrospective
applicability of laws dealing with substantive rights transactions are
neither invalidated by reason of their failure to comply with formal re-
quirement subsequently imposed, nor open to attack under powers of
avoidance subsequently conferred.

Thus, section 163-A of the Act as inserted by amending Act No. 54 of 1994
creates new right in favour of the claimant and it creates new liability on the
owner and insurer. Therefore, the provision will be applicable to the cases where
accident has occurred on the date of commencement of the Act or after the amend-
ment. The provision will not be applicable to the accident which has occurred
prior to the amendment. There is no legislative intent to apply the provision retro-
spectively.

)
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39. MOTOR VEHICLES ACT- Section 168
Accident claim cases- Appreciation of evidence- Proof beyond rea-
sonable doubt not required.
Mohd. Nasir Vs. Angad Prasad and others
Reported in 2003 (4) MPLJ 95 (DB)

Held :

The Claims Tribunal has not analysed and appreciated the evidence in cor-
rect perspectives. It seems to be under erroneous belief that the case has to be
proved beyond reasonable doubt, principle applicable in criminal trials forgetting
that claim cases are to be proved and decided on preponderance of probabilities

and strict rules of evidence are not applicabie to trial of ciaim cases.
[ ]

40. MOTOR VEHICLES ACT, 1988- Section 166
Accident claim cases- Strict rules of evidence not applicable.
Manful and another Vs. Mehmood and others
Reported in 2003 (4) MPLJ 174 (DB)

Held :

As has already been held by long catena of cases that in the case of motor
accident strict rule of evidence is not applicable. It is to be established prima
facie that accident had taken place with a motor vehicle and out of the use of
said motor vehicle, either injury has been caused, or, it had resulted into death
of a victim. If this much is established by the claimants, then, nothing more is
required to be proved. The underlying purpose of this is, that innocent victims of
road accidents should not suffer for want of strict proof of accident and drivers
and owners do not go scot-free on account of this. If some doubt or obscurity is

there, then, benefit should accrue to the victims.
®

41. EXCISE ACT (M.P.), 1915 - Sections 34, 49 A and 59 A (ii)
Grant of balil in cases covered by Section 59 A (ii)- Considerations.
Reported in 2003 (If) MPWN 88

Held :

The bar created under section 59A (ii) of the Act against grant of bail for the
offence punishable under section 49A and also under section 34 is that an op-
portunity to oppose the application for such release shall be provided to the
Public Prosecutor and if such an application is opposed by the Public Prosecu-
tor, unless the Court is satisfied that there are reasonable grounds for believing
that the accused is not guilty of such offence and that he is not likely to commit
any offence while on bail, the bail cannot be granted. Therefore, under section
59A (ii) of the Act while considering the bail application, the Court is required to
consider the legislative mandate of the section and to provide an opportunity to
the public prosecutor to oppose the application, obviously which should be just,
fair and reasonable. Where the opposition by the public prosecutor is only for the
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sake of opposition, this cannot be considered as just, fair or reasonable. The
second condition is that there must be satisfaction of the Court that there are
reasonable grounds for believing that the accused is not guilty of such offence
and that he is not likely to commit any offence while on bail. So far as the second
condition is concerned, the Court can consider the totality of the material col-
lected in the case-diary for recording his satisfaction that the accused is not
prima facie guilty of such offence and that he is not likely to commit any offence
while on bail. In such cases while considering bail applicaticns, in view of the
bar of section 59A (ii) of the Act, the liberty of the citizens has got to be balanced
with the interest of the society for which bar has been imposed.

While granting bail in cases where embargo has been created by section
59A (ii) of the Act, the Court may also consider the nature of offence; involve-
ment of the accused in the commission of crime; recovery of any contraband
material from him and its quantity; and that he is not a habitual offender or a
previous convict and his release on bail will not prejudice the case of the pros-
ecution; and that the investigation is over and charge-sheet has been filed. It
has also to be kept in mind that the offence under Section 34(2) read with sec-
tion 49A is triable by Magistrate First Class and the maximum punishment shall
not be less than one year but may extend to three years and with fine which shall
not be less than twenty five thousand rupees but may extend to one lac rupees
under section 34 and under section 49A, sub-section (1) under clause (iii) when
death of human being is caused, the imprisonment which shall not be less than
two years but may extend to ten years and when any person is a previous con-
vict under this section for a second or subsequent offence, he shall be punished
to imprisonment for life or imprisonment which shall not be less than five years
but extend to ten years. Therefore, the Act itself has provided two parameters for
the first offence and also for the subsequent and second offence. When an of-
fence is committed by a previous convict or accused is a habitual offender, the
Court may consider his case separately and looking to the circumstances of the
case Court may not release him on bail. But in a case of first offence, if the
conditions and circumstances are satisfied, the Court may grant bail in appropri-
ate cases after considering the embargo created by section 59A (ii) of the Act. In
cases where it is the first offence of the applicant, while granting bail, the Court.
may provide further safeguard and take an specific undertaking that he/they will
not commit any offence while on bail and if there is any breach in the undertaking
the Court will consider the case for cancellation of their bail. This undertaking
will also provide a safeguard not to commit any offence while on bail. The Courts
are also empowered to impose other conditions as required under sections 437
and 439 CrPC.

]

42. CHILD LABOUR (PROHIBITION AND REGULATION) ACT, 1986- Sec-
tions 2 (ii), 3 and 14
To constitute offence under the Act, child should be below the age of
14 years- Law explained.
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Raj Kumar Tiwari Vs. State of M.P.
Reported in 2003 (1) MPWN 89

Held :

The Apex Court in M.C. Mehta v. State of Tamilnadu and others, (1996) 6
SCC 756, has laid down that children aged about 14 years cannot be empioyed
in any factory or mine or other hazardous work and they must be given educa-
tion as mandated by Article 45 of the Constitution and interpreted in Unni Krishnan
J.P. v. State of Andhra Pradesh, (1993) 1 SCC 645. It is the duty of the employer
to comply with the provisions of Child Labour Prohibition and Regulation Act.
Section 14 of the Act has provided for punishment upto one year, minimum be-
ing 3 months or fine up to Rs. 20,000/-, minimum being Rs. 10,000/- or with both
to one who employees or permits any child to work in contravention of provisions
of section 3. The Apex Court considered the mandate of the Articles 24, 39 (e),
(f), 41, 45, 47 and held :

“15.To accomplish the aforesaid task, we have first to note the consti-
tutional mandate and call on the subject, which are contained in the
following articles:

24. Prohibition of employment of children in factories, etc.- No child
below the age of fourteen years shall be employed to work in any
factory or mine or engaged in any other hazardous employment.

39(e) that the health and strength of workers, men and women, and
the tender age of children are not abused and that citizens are not
forced by economic necessity to enter avocations unsuited to their
age or strength;

39(f) that children are given opportunities and facilities to develop in a
healthy manner and in conditions of freedom and dignity and that child-
hood and youth are protected against exploitation and against moral
and material abandonment.

41. Right to work, to education and to public assistance in certain cases.-

The State shall, within the limits of its economic capacity and devel-
opment, make effective provision for securing the right to work, to edu-
cation and to public assistance in cases of unemployment, oid age,
sickness and disablement, and in other cases of underserved want.

45. Provision for free and compulsory education for children.-

The State shall endeavour to provide, within a period of ten years from
the commencement of this Constitution, for free and compulsory edu-
cation for all children until they complete the age of fourteen years.

47. Duty of the State to raise the level of nutrition and the standard of
living and to improve public health.-

The State shall regard the raising of the level of nutrition and the stand-
ard of living of its people and the improvement of public health as
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among its primary duties and, in particular, the State shall endeavour
to bring about prohibition of the consumption except for medicinal pur-
poses of intoxicating drinks and of drugs which are injurious to health.

16. Of the aforesaid provisions, the one finding place in Article 24 has
been a fundamental right ever since 28.1.1950. Article 45 too has been
raised to a high pedestal by Unni Krishnan, which was decided on
4.2.1993. Though other articles are part of directive principles, they
are fundamental in the governance of our country and it is the duty of
all the organs of the State to apply these principles. Judiciary, being
also one of the three principal organs of the State has to keep the
same in mind when called upon to decide matters of great public im-
portance, Abolition of child labour is definitely a matter of great public
concern and significance.”

The Apex Court directed the survey to be made of child labour within six
months from the date of the order. The Apex Court held that any violator is liable
to pay compensation of Rs. 20,000/- for every child employed in contravention of
the provisions of the Act. The Apex Court further held that Govt. must either
provide job for an adult member of the family in lieu of the child belonging to that
family who has been employed in the mine or other hazardous work or it must
deposit Rs 5,000/- for each child. Welfare corpus of fund was also directed to be
prepared where alternative employment is not made available. The parents/ guard-
ians of the child would be entitled to be paid per month the income on the corpus
of Rs. 20,000/- for each child. However, it was made imperative to send that
child for education to avail the benefit corpus fund. The Apex Court also ap-
pointed the Inspectors to carry out the compliance under section 17 of the Act.

The submission raised that petitioner was not heard is not correct. Enquiry
was also held. However, sine qua non is that a child should be below age of 14
years for applicability of the aforesaid directions. Child has been defined in Sec-
tion 2 (ii) of the Child Labour (Prohibition and Regulation) Act, 1986, to be a
person who has not completed his fourteenth year of age.
[

43. SERVICE LAW :

- Employees of time limit scheme or project- Termination of employ-
ment due to abolition of posts/non-availability of funds- Right of em-
ployee to continue in service- Law explained.

Surendra Kumar Sharma Vs. Vikas Adhikari

Reported in 2003 (lf) MPWN 95 (SC)

Held :

Recently, dealing with such scheme or project employees in S.M. Nilajkar
v. Telecom, District Manager JT 2003 (3) SC 436 this Court observed- “It is com-
mon knowledge that the Government as a welfare State floats several schemes
and projects generating employment opportunities, though they are short-lived.
The objective is to meet the need of the moment. The benefit of such schemes
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and projects is that for the duration they exist, they provide employment and
livelihood to such persons as would not have been able to secure the same but
for such schemes or projects. If the workmen employed for fulfilling the need of
such passing-phase- projects or schemes were to become a liability on the em-
ployer-State by too liberally interpreting the labour laws in favour of the work-
men, then the same may well act as a disincentive to the State for floating such
schemes and the State may opt to keep away from initiating such schemes and
projects even in times of dire need, because it may feel that by opening the gates
of welfare it would be letting-in onerous obligations entailed upon it by extended
application of the labour laws.

A matter as to termination of employment caused by abolition of posts con-
sequent upon the schemes having been abolished for non-availability of funds
came up for the consideration of this Court in Rajendra v. State of Rajasthan (1999)
2 SCC 317. It was held that when posts temporarily created for fulfilling the needs
of a particular project or scheme limited in its duration come to an end because
the need for the project comes to an end either because the need was fulfilled or
the project had to be abandoned wholly or partially for want of funds, the em-
ployer cannot by a writ of mandamus be directed to continue employing such
employees as have been dislodged, because such a direction would amount to
requisition for creation of posts though not required by the employer and funding
such posts though the employer did not have funds available for the purpose.

In Jaipal v. State of Haryana (1988) 3 SCC 354, the employees of the project
of adult and non-formal education, a temporary project which was time bound to

last till 1990, were held not entitled for regularizing of their services.
o

44. CRIMINAL PROCEDURE CODE, 1973-Section 125
Divorced wife’s right to claim maintenance- The Right available under
Section 125 CrPC.
Yashwant Shilpkar Vs. Samta Shilpkar
Reported in 2003 (lI) MPWN 96

Held :

While not resisting the grant of maintenance to respondent-2 it is submitted
on behalf of the petitioner that by mutual agreement marriage between the peti-
tioner and respondent-1 stood annulled on 5.11.1997 in C.S. No. 23-A/97, there-
fore, she is not entitled for maintenance. But relying on Bhagwandutt v. Kamladevi,
AIR 1975 SC 83, it is dictated by their Lordships of the Supreme Court in Savitri
v. Govind, reported in 1986 CrLJ 48 that even if the earlier decree for restitution
of conjugal rights is not complied with by the wife, a divorced wife has right to
claim maintenance from the husband. By divorce the wife gets a new status as
divorced wife and as such she is under no obligation to live under the roof of the
husband. Thus, when a husband refuses to pay maintenance to the divorced
wife, unable to maintain herself, she is entitled to claim maintenance u/s 125
CrPC.

®
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45. MOTOR VEHICLES ACT, 1939- Section 110 B
Tortuous liability-Accident due to negligence of claimant/employee-
Employer cannot be held vicariously liable for negligence of claimant/
employee.
Tamil Nadu State Road Transport Corporation Vs. Natarajan
Reported in 2003 (lI) MPWN 100 (SC)

Held :

" From the facts of the case and nature of the claim stated above, we find
absolutely no justification in law for the Division Bench of the Madras High Court
in its impugned order imposing liability to the extent of 50% on the appeliant/
Corporation. The Division Bench of the High Court completely over-looked that
the claimant himself was driver of the Corporation bus and was found negligent
to the extent of 50% for causing accident. In view of the above finding of con-
tributory negligence on the part of the claimant as driver of the Corporation bus,
the Corporation as an employer cannot be held to be vicariously liable for the

negligence of the claimant himself.
)

46. PREVENTION OF FOOD ADULTERATION RULES, 1955- R.7 (3)

' Rule 7 (3) is directory-Non- compliance of per se does not vitiate con-
viction.
Deshraj Vs. State of M.P.
Reported in 2003 (II) MPWN 103

Held :

The first submission of learned counsel for the applicant is taken into con-
sideration that on account of non-compliance of Rule 7 (3) of the Rules, the
applicant is entitled for the acquittal, does not impress me. In the case of State
of M.P. v. Ganesh Prasad 2000 (1) JLJ 406, this Court while dealing with the non-
compliance of Rule 7 (3) of the Rules, held in para 6 and 7 as under :-

“6.The second finding of the learned trial Magistrate that the accused/
respondents are not liable to be prosecuted and convicted for non-
compliance of the provisions of section 7 (3) of the Act, is indeed
unsustainable in law. The counsel for the accused/respondent No. 1
has rightly conceded that this finding and consequently acquittal of
the accused/respondents on the basis of such finding was not proper.

The learned Magistrate has observed that by not sending the report of the
Public Analyst within the stipulated period of 45 days, the prosecution has vio-
lated the provisions of section 7 (3) of the Act. It appears that the learned Magis-
trate by mistake quoted section 7 (3) of the Act. Indeed it should have been Rule
7 (3) of the Rules. The Supreme Court in P.V. Usman v. Food Inspector Pelicheri
Municipality [1994 SCC (Criminal) 187] has held that the provisions prescribing
period of 45 days under Rule 7 (3) are not mandatory and fatal unless accused
establishes that prejudice was caused to him on account of such delay. The pro-
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visions are directory and hence non-compliance thereof shall not vitiate the pros-
ecution unless it takes away the right of the accused under section 13(2) of the
Act. In view of the above pronouncement of the Apex Court, the finding of learned
Magistrate that the trial has been vitiated for non-compliance of the provisions of

Rule 7(3) of the Rules cannot be sustained”.
o

47. CRIMINAL PROCEDURE CODE, 1973- Section 401
Criminal revision under Section 401- Acquittal cannot be converted
into conviction.
Govind Vs. State of M.P.
Reported in 2003 (1) MPWN 104

Held :

The learned trial Court committed no manifest illegality leading to mis-car-
riage of justice when it acquitted the appellant from the charge of having com-
mitted an offence punishable under section 302 of the IPC. In absence of any
manifest illegality or perversity, it would not be open for this Court to convert the
finding of acquittal into conviction at the instance of Nathuram specially when
the State has not preferred any appeal against such finding of acquittal. The
scope of criminal revision under section 401 is very limited and law in this regard
is now well settled by catena of decisions of the Supreme Court. The latest deci-
sion on the subject by their Lordships of Supreme Court is in the matter of
Bindeshwari Prasad Singh alias B.P. Singh and others v. State of Bihar reported in
AIR 2002 SC 2907. In view of the settled position of law, the revision have been

filed by Nathuram fails and is hereby dismissed.
@

48. SERVICE LAW :
Principle of“equal pay for equal work”- Applicability of- Law explained.
State of Haryana Vs. Tilak Raj
Reported in 2003 (1) MPWN 135 (SC)

Held :

The principle of “equal pay for equal work” is not always easy to apply.
There are inherent difficulties in comparing and evaluating the work done by
different persons in different organisations, or even in the same organization. In
Federation of All India Customs and Central Excise Stenographers (Recognised)
v. Union of India [(1988) 7 ATC 591] this Court explained the principle of “equal
pay for equal work” by holding that differentiation in pay scales among govern-
ment servants holding the same posts and performing similar work on the basis
of difference in the degree of responsibility, reliability and confidentiality would
be a valid differentiation. The same amount of physical work may entail different
quality of work, some more sensitive, some requiring more tact, some less- it
varies from nature and culture of employment. 1t was further observed that judg-
ment of administrative authorities concerning the responsibilities which attach
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to the posts and the degree of reliability expected of an incumbent would be a
value judgment of the authorities concerned which, if arrived at bona fide, rea-
sonably and rationally, was not open to interference by the Court.

In State of U.P. v. J.P. Chaurasia [(1988) 8 ATC 929] it was pointed out that
principle of “equal pay for equal work” has no mechanical application in every
case of similar work. In Harbans Lal v. State of H.P. [(1989) 11 ATC 869] it was
held that a mere nomenclature designating a person as a carpenter or a crafts-
man was not enough to come to a conclusion that he was doing the work as
another carpenter in regular service. A comparison cannot be made with coun-
terparts in other establishments with different managements or even in the es-
tablishments in different locations though owned by the same management. The
quality of work which is produced may be different, even the nature of work as-
signed may be different. It is not just a comparison of physical activity. The appli-
cation of the principle of “equal pay for equal work” requires consideration of
various dimensions of a given job. The accuracy required and the dexterity that
the job requires may differ from job to job. It must be left to be evaluated and
determined by an expert body. Same was the view expressed in Ghaziabad Devel-
opment Authority v. Vikram Chaudhary [(1995) 31 ATC 129].

At this juncture, it would be proper to take note of what was stated in Jasmer
Singh case (supra). In paras 10 and 11, it was noted as under:

“10. The respondents, therefore, in the present appeals who are em-
ployed on daily wages cannot be treated as on a per with persons in
regular service of the State of Haryana holding similar posts. Daily-
rated workers are not required to possess the qualifications prescribed
for regular workers, nor do they have to fuifil the requirement relating
to age at the time of recruitment. They are not selected in the manner
in which regular employees are selected. In other words the require-
ments for selection are not as rigorous. There are also other provi-
sions relating to regular service such as the liability of a member of
the service to be transferred, and his being subject to the disciplinary
jurisdiction of the authorities as prescribed, which the daily-rated work-
men are not subjected to. They cannot, therefore, be equated with
regular workmen for the purposes for their wages. Nor can they claim
the minimum of the regular pay scale of the regularly employed.

In a recent case, this Court in State of Orissa v. Balaram Sahu [(2003) 1 SCC
250] speaking through one of us (Doraiswamy Raju, J.) expressed the view that
the principles laid down in the well-considered decision of Jasmer Singh case
(supra) indicated the correct position of law. It was noted that the entitlement of
the workers concerned was to the extent of minimum wages prescribed for such
workers, if it is more than what was being paid to them.
®
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49. MOTOR VEHICLES ACT, 1988- Section 149 (2) (a) (ii)
Accidental fire in vehicle due to mechanical defect- Driver not holding
valid licence- Accident not due to negligence of driver- Insurer can’t
escape liability.
Jitendra Kumar Vs. Oriental insurance Co. Ltd.
Reported in 2003 (Il) MPWN 140

Held :

The question then is : can the Insurance Company repudiate a claim made
by the owner of the vehicle which is duly insured with the Company, solely on the
ground that the driver of the vehicle who had nothing to do with the accident did
not hold a valid licence? The answer to this question, in our opinion, should be in
the negative. Section 149 of the Motor Vehicles Act, 1988 on which reliance was
placed by the State Commission, in our opinion, does not come to the aid of the
Insurance Company in repudiating a claim where the driver of the vehicle had
not contributed in any manner to the accident. Section 149 (2) (a) (ii) of the
Motor Vehicles Act empowers the Insurance Company to repudiate a claim
wherein the vehicle in question is damaged due to an accident to which driver of
the vehicle who does not hold a valid driving licence is responsible in any man-
ner. It does not empower the insurance Company to repudiate a claim for dam-
ages which has occurred due to acts to which the driver has not, in any manner,
contributed i.e. damages incurred due to reasons other than the act of the driver.

We notice that in the impugned order the National Commission has placed
reliance on the judgment of this Court in the case of New India Assurance Co.
[(2001) 4 SCC 342 : 2001 SCC (Cri) 7011 which, in our opinion, has no bearing
on this aspect of the case in hand. This Court in the said case held that the fake
driving licence when renewed genuinely, does not acquire the validity of a genu-
ine licence. There can be no dispute on this proposition of law. But then the
judgment of this Court in the case of New India Assurance Co. [(2001) 4 SCC
342 : 2001 SCC (Cri) 701] does not go to the extent of laying down a law which
empowers the Insurance Company to repudiate any and every claim of the in-
sured (appellant) merely because he had engaged a driver who did not have a
valid licence. In the instant case, it is the case of the parties that the fire in
question which caused damage to the vehicle occurred due to mechanical fail-
ure and not due to any fault or act, or omission of the driver. Therefore, in our
considered opinion the Insurance Company could not have repudiated the claim

of the appeliant.
o

50. INDIAN PENAL CODE, 1860- Section 302
Death sentence- Murder of 21 persons itself cannot be the sole crite-
ria for awarding capital punishment- Law explained.
Rampal Vs. State of U.P.
Reported in 2003 (1f) MPWN 150
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Held :

We have carefully considered the argument addressed on behalf of the
parties. It is true the incident in question has prematurely terminated the life of
21 people but then number of death cannot be the sole criteria for awarding the
maximum punishment of death. While in a given case death penalty may be the
appropriate sentence even for a single murder, it would not necessarily mean
that in every case of multiple murders death penalty has to be the normal pun-
ishment. Guidelines to be borne in mind while awarding death sentences have
been considered and laid down by this Court in a number of cases but for the
purpose of deciding this appeal it would suffice if we refer to a constitution bench
judgment of this Court in the case of Bachan Singh v. State of Punjab [1980 (2)
SCC 684]. In the said case this Court after considering the constitutional validity
of the provisions which empowers the Court to award death sentence laid down
the following broad guidelines to be borne in mind by the Courts while consider-
ing the question of awarding a sentence in cases involving murder:

“One thing however stands clear that for making the choice of punish-
ment or for ascertaining the existence or absence of “Special rea-
sons” in that context, the Court must pay due regard both to the crime
and the criminal. What is the relative weight to be given to the aggra-
vating and mitigating factors, depends on the facts and circumstances
of the particular case. More often than not, these two aspects are so
intertwined that it is difficult to give a separate treatment to each of
them. This is so because ‘style is the man’. In many cases, the ex-
tremely cruel or beastly manner of the commission of murder is itself
a demonstrated index of the depraved character of the perpetrator.
That is why, it is not desirable to consider the circumstances of the
crime and the circumstances of the criminal in two separate water-
tight compartments...

As to the aggravating circumstances, preplanned, calculated cold-
blooded murder has always been regarded as one of an aggravated
kind: so also a murder “diabolically conceived and cruelly executed”
and the test of Ediga Anamma: “The weapons used and the manner of
their use, the horrendous features of the crime and hapless, helpless
state of the victim”.

In the said judgment this Court also laid down circumstances which could
be considered as aggravating circumstances. These circumstances are as fol-
lows:-

(a) If the murder has been committed after previous planning and involves
extreme brutality; or

(b) if the murder involves exceptional depravity; or
(c) if the murder is of a member of any of the armed forces of the union or
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(i)
(i)

(d)

of a member of any police force or of any public servant and was com-
mitted-

while such member or public servant was on duty; or

in consequence of anything done or attempted to be done by such
member or public servant in the lawful discharge of his duty as such
member or public servant whether at the time of murder he was such

member or public servant, as the case may be, or had ceased to be
such member or public servant; or

if the murder is of a person who had acted in the lawful discharge of

~ his duty under section 43 of the Code of Criminal Procedure, 1973, or

who had rendered assistance to a Magistrate or a police officer de-
manding his aid or requiring his assistance under section 37 and sec-
tion 129 of the said Code’”

Similarly it also considered the foliowing circumstances as mitigating cir-
cumstances :-

(M
)
3
(4)

6
(6)
@

That the offence was committed under the influence of extreme men-
tal or emotional disturbance.

The age of the accused. If the accused is young or old, he shall not be
sentenced to death.

The probability that the accused would not commit criminal acts of
violence as would constitute a continuing threat to society.

The probability that the accused can be reformed and rehabilitated.

The State shall by evidence prove that the accused does not satisfy
the conditions (3) and (4) above.

That in the facts and circumstances of the case of accused believed
that he was morally justified in committing the offence.

That the accused acted under the duress or domination of another per- _

son.

That the condition of the accused showed that he was mentally defec-
tive and that the said defect impaired his capacity to appreciate the
criminality of his conduct.

[ )

51. INDIAN PENAL CODE, 1860 - Sections 107, 108 and 306
Abatement of suicide- Failure to repay loan or outstanding amount-
Not an act amounting to abatement of suicide.
Ajay Patodia Vs. State of M.P.
Reported in 2003 (lI) MPWN 153

Held :
This Court in the case of Vedprakash Bhaiji v. State of M.P. 1995 Criminal
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law Journal 893 has held that the accused persons were intimated by the de-
ceased that if they do not repay the loan advanced to them, then they will have to
face with dire consequences and immediately thereafter he committed suicide.
This Court has held that it could not be said that the accused persons provoked,
incited, urged or encouraged the deceased to commit suicide. A person is said
to “instigate” another to an act when he actively suggests or stimulates him to the
act by any means of language, direct or, indirect for commission of the offence.
In the present case, there is no averment to that effect. This Court in the case of
Sultan Singh and others v. State of Madhya Pradesh in Criminal Revision No. 441/
2002 has also taken a similar view and held that the ingredients of abetment as
defined in section 107 of IPC requires that knowledge and intention of the ac-
cused persons’is necessary to hold the accused persons guilty of committing
offence under section 306 IPC.
L

52. CIVIL PROCEDURE CODE, 1908- O.18 Rr. 4,5 and 13
Recording of evidence- In every case whether appealable or non- ap-
pealable examination-in-chief shall be on affidavit- Rule 5 not to be
read as an exception to Rule 4.
Ameer Trading Corporation Ltd. Vs. Shapoortji Data Processing Ltd.
Judgment dt. 18.11.03 passed by the Supreme Court in Civil Appeal
No. 9130 of 2003, reported in 2003 AIR SCW 6340

Held :

Rule 5 refers to evidence which is required to be taken in cases where
the appeal is allowed in contradistinction with the cases where appeal is not
allowed as envisaged in Rule 13 of Order 18 of the Code of Civil Procedure.
Rule 5, therefore, envisages a situation where the Court is required to take
down an evidence in the manner laid down therein which would mean that
where cross-examination or re-examination of the witness is to take place in
the Court.

The examination of a witness would include evidence-in-chief, cross-
examination or re-examination. Rule 4 of Order 18 speaks of examination-in-
chief. The unamended rule provided for the manner in which ‘evidence’ is to
be taken. Such examination-in-chief of a witness in every case shall be on
affidavit.

The aforementioned provision has been made to curtail the time taken
by the Court in examining a witness in chief, sub- Rule (2) of Rule 4 of Order
18 of Code of Civil Procedure provides for cross-examination and re-exami-
nation of a witness which shall be taken by the court or the Commissioner
appointed by it.

We may notice that Rule 4 of Order 18 was amended with effect from 1-
7-2002 specifically provided thereunder that the examination-in-chief in every
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case shall be on affidavit. Rule 5 of Order 18 had been incorporated even
prior to the said amendment.

Rule 4 of Order 18 does not make any distinction between an appealable
and non-appealable cases so far mode of recording evidence is concerned.
Such a difference is to be found only in rules 5 and 13 of Order 18 of the
Code.

It, therefore, appears that whereas under the unamended rule, the en-
tire evidence was required to be adduced in Court, now the examination in
chief of a witness including the party to a suit is to be tendered on affidavit.
The expressions “in every case” are significant. What, thus, remains, viz.,
cross-examination or re-examination in the appealable cases will have to be
considered in the manner laid down in the Rules, subject to the other sub-
rules of Rule 4.

Rule 5 of Order 18 speaks of the other formalities which are required to
be complied with. In the cases, however, where an appeal is not allowed, the
procedures laid down in Rule 5 are not required to be followed.

In a situation of this nature, the doctrine of suppression of mischief rule
as adumbrated in Heydon'’s case (3 Co. Rep. 7a, 76 ER 637) shall apply. Such
an amendment was made by the Parliament consciously and, thus, full effect
thereto must be given.

The matter may be considered from another angle. Presence of a party
during examination-in-chief is not imperative. If any objection is taken to any
statement made in the affidavit, as for example, that a statement has been
made beyond the pleadings, such an objection can always be taken before
the Court in writing and in any event, the attention of the witness can always
be drawn while cross examining him. The defendant would not be prejudiced
in any manner whatsoever the examination-in-chief is taken on an affidavit
and in the event, he desires to cross-examine the said withess he would be
permitted to do so in the open Court. There may be cases where a party may
not feel the necessity of cross-examining a witness, examined on behalf of
the other side. The time of the Court would not be wasted in examining such
witness in open Court.

Applying the aforementioned principles of interpretation of statute, we
have no doubt in our mind that Order 18, Rules 4 and 5 are required to be
harmoniously construed. Both the provisions are required to be given effect

to and as Order 18, Rule 5 cannot be read as an exception to Order 18 Rule 4.
°
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PART - I

CIRCULARS / NOTIFICATIONS

Ministry of Finance and Company Affairs (Department of Revenue) No-
tification No. G.S.R. 217 (E) dated the 17th March, 2003. Published in the
Gazette of India (Extraordinary) Part Il Section 3(i) dated 17-3-2003 Page 2.

In exercise of the powers conferred by Section 9, read with Section 76 of
the Narcotic Drugs and Psychotropic Substances Act, 1985 (61 of 1985), the
Central Government hereby makes the following rules further to amend the Nar-
cotic Drugs and Psychotropic Substances Rules, 1985, namely :—

1.(1) These rules may be called the Narcotic Drugs and Psychotropic Sub-
stances (Amendment) Rules, 2003.

(2) They shall come into force on the date of their publication in the Official
Gazette.

2. In the Narcotic Drugs and Psychotropic Substances Rules, 1985 :-

(i) in Schedule 1, under sub-heading ll, “PSYCHOTROPIC SUB-
STANCES”, items 25 and 32 and the entries relating thereto shall
be omitted;

(i) in Schedle lll, after item 3, the following items shall be inserted,

namely :(—
1 2 3 4
“4. Nimetazepam 1, 3-Dihydro-1- methy! -7- nitro- 5- phenyl- 2H-
1, 4-benzodin zepin 2-one.
5. Temazepam 7-Choloro-1 3, dihydro-3- hydroxy-1 methyl-

5- phenyl-2H-1, 4 benzodiazepin - 2- one”

MINISTRY OF CONSUMER AFFAIRS, FOOD AND PUBLIC DISTRIBUTION
S.0. 270 (E), dated March 10, 2003.— In exercise of the powers conferred
by sub-section (2) of Section 1 of the Consumer Protection (Amendment) Act,
2002 (62 of 2002) (2003-CCL-11-90), the Central Government hereby appoints
the 15th day of March, 2003 as the date on which all the provisions of the said
Act shall come into force.

(Published in the Gazette of India, Extraordinary, Part ll, Section 3 (ii), No.

228 dated 10th March, 2003.)
°
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Ministry of Power Notification No. S.0. 669 (E) dated the 10th June,
2003. Published in the Gazette of India (Extraordinary) Part Il Section 3 (ii)
dated 10-6-2003 Page1.

in exercise of the powers conferred by sub-section (3) of Section 1 of the
Electricity Act, 2003 (36 of 2003), the Central Government hereby appoints the
10th day of June, 2003, as the date on which the following provisions of the said
Act shall come into force, namely :-

Sections 1 to 120 and Sections 122 to 185.
)

Ministry of Finance and Company Affairs (Department of Economic
Affairs (Banking Division) Notification No. S.0. 140 (E) dated the 6th Febru-
ary 2003. Published in the Gazette of India (Extraordinary) Part Il Section
31 dated 6-2-2003 Page 1.

In exercise of the powers conferred by sub-section (2) of Section 1 of the
Negotiable Instruments (Amendment and Miscellaneous Provisions) Act, 2002
(55 of 2002), the Central Government hereby appoints the 6th day of February,
2003 as the date on which the provisions of the said Act shall-come into force.
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HIGH COURT OF MADHYA PRADESH : JABALPUR.
MEMORANDUM

No. C/4978 / Jabalpur, Dated 1 November, 200..
HI-1-27-/75 (Guide line)

To,
The District & Sessions Judge.

Subject :- Regarding renewal of certificates of Oaths Commissioners.
* %k

It has been observed that the applications for renewal of Oath Commission-
ers are being mechanically forwarded by District & Sessions Judges for
condonation of the delay. Rule 7 (2) of Commissioners of Oaths Rules, 1976,
empowers District & Sessions Judges to condone the delay to the extent of 30
days. This apart, High Court of M.P. (Main Seat) in W.P. No. 6130/2001 Subhash
Chandra Para Vs. High Court of M.P. and other vide judgment dated 12.12.2001
has specifically laid down that High Court has no power to condone the delay
beyond 30 days. Thus, there is no propriety in forwarding the applications: of
Oath Commissioners to High Court which have been received after delay of 30
days.

To avoid unnecessary correspondence in this respect, | am directed to b_ﬁhg
to your notice the following instructions to be followed while dealing the applica-
tions of renewal of Oath Commissioners:-

1. That the office of the District & Sessions Judge should maintain a register
of the Oath Commissioners as contemplated under Rule 6 of Commission-
ers of Oaths Rules, 1976.

2. That any application submitted by the Oath Commissioner after the delay of
30 days should not be mechanically forwarded to the Registry, instead it
should be rejected at their own level in view of Rule 7 (2) of Commissioner
of Oaths Rule 1976 and in view of the decision on W.P. No. 6130/2001
Subhash Chandra Para Vs. High Court of M.P. and other (the copy of the
judgment in W.P. No. 6130/- 2001 has already been circulated to all District
& Sessions Judges.) However, it will not debar the applicant from applying
afresh for the post of Oath Commissioner against the available vacancy.

3. That District & Sessions Judges should check on the basis of the register
maintained under Rule 6 of Commissioner of Oaths Rule, 1976 and ensure
that no Oaths Commissioner of his District continues to function as QOath
Commissioner after the expiry of period of certificate.
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4. That District & Sessions Judges shall be answerable if any Oath Commis-
sioner is found functioning after the expiry of the period of the certificate
without applying for its renewal in due time.

5. That District & Sessions Judges should specifically mention in their letter
whether they have condoned the delay under Rule 7 (2) of Commissioner
of Oaths Rules, 1976 while forwarding the application to the High Court for

renewal.
Additional Registrar
®
HIGH COURT OF MADHYA PRADESH
REGISTRAR GENERAL
JABALPUR
D.O.No. _758/Confd!./2003/ Dated 12 November, 2003.
BF-1/2003

Dear

It has been observed that some Judicial Officers are not punctual in attend-
ing the court and also in sitting on dias, thereby, causing dissatisfaction in the
public and adversely affecting the judicial work.

Therefore, you are requested to remain punctual in attending the Court and
also sitting on dias except on compelling reasons. Also ensure the same from
your subordinates. Any deviation/lapse shall be treated as alleged misconduct.

With regards,

Yours sincerely,
(A.K. SELOT)

I'll tell you a big secret, mon cher.
Don't wait for the last judgement.
It takes place everyday.

-Albert Camus
'vpt‘
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PART - IV

IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS

Notification No. f-3-62-2002-XXVI-2 dated the 14th July 2003.-

In exercise of the powers conferred by the Section 68 of the Juvenile Jus-
tice (Care and Protection of Children) Act, 2000 (No. 56 of 2000), the State Gov-
ernment of Madhya Pradesh is hereby pleased to make the following rules,
nemaly:-

CHAPTER 1
Preliminary

1. Short title and commencement.— (1) These rules may be called as the
Madhya Pradesh Juvenile Justice (Care and Protection of Chiidren) Rules, 2003.

These rules shall extent to the whole of the State of Madhya Pradesh.

(2) They shall come into force on the date of their publication in the “Madhya
Pradesh Gazette”.

2. Definitions :— In these rules, unless the context otherwise requires :—
(a) “Act” means the Juvenile Justice (Care and Protection of Children)
Act, 2003;

(b) “Adoption” means taking into custody and responsibility permanently
of child covered under Act and the child shall have all the rights and
privileges of a natural born child;

(c) “Child with special needs” Child with special needs is a child for whom
specialized services or interventions are necessary to facilitate proper
care and rehabilitation;

(d) “Place of safety” means any place or institution (not being a police
lock up or jail) the person in charge of which is willing to temporarily
receive and take care of the child and which, in the opinion of the
Competent Authority, may be a place of safety for the child;

(e) “Foster Care” means placement of a child with a nuclear family or group
foster home;

(H “Pre adoptive foster Care” means placement of a child in a family tem-
porarily till the child can be rehabilitated in a permanent home;

(g) “Foster Child” means a child placed with a foster parent or foster fam-
ity;

(h) “Foster Parent/s means the person/s who is not the parents of the
child, but is willing to undertake the responsibility for care and mainte-
nance of the child as his or her parents without necessarily legal rights
of property etc.;
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(i) “Extended family” means relatives of the child with whom he/she can
be placed in foster care;

(i) “Group Foster Care” means care of a group of children in one family or
a group foster home run by a Non-Government Organisation;

(k) “Social Workers” means social workers duly recognized and empan-
elled by the Competent Authority, who are professionals or specially
trained to provide Social Work expertise in areas such as counseliing,
adoption, Community Service, foster care, sponsorship and any other
such service;

() “Form” means the form annexed to these rules;

(m) “Institution” for the purpose of these rules, means an observation home
or a special home or a children’s home or a shelter home set up under
section 8,9,34 and 37 of the Act;

(n) “Officer-in-Charge” means a person appointed for the control and
management of institution certified or recognized as such under the
Act;

(o) “Government’ means the Government of Madhya Pradesh;

(p) “Secondary Victimization” means and refers to behaviours and atti-
tudes of authorities and personnel in the child justice system towards
children within the system, which further traumatizes victims;

(g) “Sexual abuse” occurs when any adult uses a child for sexual pleas-
ure. Sexual abuse can be physical, verbal or emotional and includes:

(i) Sexual tourching and fondling:

(ii) Exposing Children to adult sexual activity or pornographic mov-
ies and photographs;

(iii) Having children pose, undress or perform in a sexual fashion on
film or in person;

(iv) Rape or attempted rape;

(v) Forcing, tricking, bribing, threatening or pressuring a child into
sexual awareness or activity;

() “take responsibility” means being responsible for the physical, mental,
emotional and over all health and safety of the child;

(u) CARA Guidelines: means the Guidelines issued by the Central Adop-
tion Resource Agency from time to time to regulate matters relating to
adoption of Indian children.

CHAPTER 11
Juvenile in Conflict with law

3. Juvenile Justice Board.— (1) The Juvenile Justice Board shall consist
of a Metropolitan magistrate or a Judicial Magistrate of the first class, as the
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case may be, and two social workers of whom atleast one shall be a woman,
forming a bench.

(2) Every such bench shall have the powers conferred by the Code of Crimi-
nal Procedure, 1973 (2 of 1974).

(3) A Magistrate with special knowledge/training in child psychology or child
welfare shall be appointed as a Principal Magistrate of the Juvenile Justice Board.

(4) In case the Principal Magistrate with such special knowledge and train-
ing is not available, then the State Government shall provide for such short-term
training.

(5) The two social workers, of whom atleast one shall be woman, shall be
appointed by the State Government.

4. Selection of the members of Juvenile Justice Board. — (1) The se-
lection of the social workers members of the board shall be made by a selection
committee consisting of the following persons namely :—

(a) District and Sessions Judge;
(b) District Collector;
(c) Commissioner of Police/District Superintendent of Police.

(2) There shall be penal of not more than five names identified from willing
and competent persons in the district chosen by the committee.

(3) The Government shall appoint social worker members to the board, only
from the persons recommended by the selection committee. No persons shall be
eligible for appointment unless he recommended by the selection committee.

5. Qualifications of Social Worker.— (1) The social worker to be appointed
as a member of the Board shall be a person, who

(a) has been actively engaged in planning, implementing and ad-
ministering health, education or other welfare activities pertain-
ing to child rights issues for atleast five years;

(b) a graduate from a recognised University;

(c) a teacher, a doctor, retired public servant or a professional who
is involved in the work concerning juveniles; or

(d) a social worker who has been directly engaged in child welfare.

(2) No practising lawyer shall be appointed a chairman or member of the
Board.

(3) The appointment of Member may be terminated by the State Govern-
ment in accordance with the provisions of sub-section (5) of Section 4 of the Act.

(4) A member may at any time resign by giving, one month notice in writing
to the State Government.

(5) A casual vacancy among the members may be filled by appointment of
another members for the remaining period of tenure of the member in whose
place the appointment is made.

JOTIJOURNAL - FEBRUARY 2004- PART IV 3



6. Term of the Member of the Board.— The term of the Member of the
Board shall be five years from the date of his appointment provided that a social
worker member of the Board shall be eligible for appointment for a maximum of
two terms one shall not be more than 65 years of age.

7. Time and Place of sitting of the Juvenile Justice Board.— (1) The
Board shall hold its sitting in the premises of a Observation Home. The. board
shall meet on two working days of a week on Wednesday and Friday from 11.00
a.m.to 5.00 p.m.

(2) The final disposition of the enquiry shall be passed by atleast two-mem-
bers of whom one shall be the Principal Magistrate.

(3) In case of difference of opinion in the process of disposition or mtenm
order if any to be made, the opinion of the Majority shall prevail, but, where there
is no such majority, the opinion of the Principal Magistrate shall prevail. In such
cases, the Principal Magistrate shall record in writing the circumstances that led
to him to take the final decision.

8. Honorarium. — The social worker members of the Juvenile Justice Board
shall be paid a Honorarium as the State Government may determine from time to
time.

9. Procedure through which a child may be produced before the
Board.— (1) Persons through whom a child alleged to be in conflict with law may
be produced before the Board.

(a) The officers of the Special Juvenile Pollce Unit
(b) Any Police Officer
(c) The Child herself/himself

(d) Any recognized voluntary organization wﬂlmg to take responsi-
bility.

(2) Wherever possnble, all such persons shall, except at the time or arrest,
only were civil clothes and not a uniform unless specific circumstances require
the said officer to wear a Police uniform in the interest of the child. However, they
shall at all times-have their identification card that shall be produced on demand.

(3) The concerned Police Officer shall perform the role of friend of the child.
He/she shall perform all the specific roles and responsibilities required by Police
with regard to children alleged to be in conflict with law. He/she shall work in
close co-ordination with the Social Workers in the Special Juvenile Police Unit
and perform only specialized roles expected by the police. All Police Officers are
ultimately responsible for the care and protection of the children.

(4) The social workers at the Special Juvenile Pollce Unit shall be the case-
worker in relation to the Children alleged to be in conflict with law and shall also
perform on the role of friend of the child. He/she shall receive the child in a
sensitive and friendly manner and enable him or her to feel at case during the
entire process of First Contact and preliminary inquiry.
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(5) As soon as a child in conflict with the law is apprehended by the Police,
the Police shall place the child under the charge of the special juvenile police
unit or the designated police officer. In case a recognized voluntary organization
takes a child to the Juvenile Justice Board, the voluntary Organization shall also
inform the concerned Police Station.

(6) The special juvenile police unit or any other producing agent shall pro-
duce the child before the Magistrate or a Member or the Board within 24 hours of
his apprehension (excluding the time taken to bring the child from the Police
Station/place of safety to the Board). In case of delay in production before the
Magistrate/Board, the details of not doing so are recorded in the Police Dairy/
General Diary. Preliminary inquiries should be completed as soon as possible
and care shall be taken not to cause any stress to the child for purposes of
extracting information for this assessment or the initial reports.

(7) The child shall be informed promptly and directly of the charges against
her/him in a language and manner that she/he understands so as to ensure full
comprehension of the same.

(8) On arrest the chiid shall be given all possible assistance to enable her/
him to fulfil her/his right to call any person of her/his choice over the phone or
otherwise.

(9) The child shall not be compelled to confess or give testimony. No form of
torture or harassment shall be used in order to extract information from the child.

(10) On arrest, the child shall not be kept in the lock up of the police station
or jail in order to conduct the preliminary inquiries. Instead, in the shortest possi-
ble time not exceeding eight hours, she/he shall be taken to a place of safety
such as the Special Juvenile Police Unit or other such organization wherever
such organization is present. When a child is kept in a place other than the spe-
cial juvenile police unit, the officer in charge of the said place shall immediately
inform the special juvenile Police unit of that jurisdiction and shall as far as pos-
sible work in co-ordination. All such places shall be child friendly places with an
environment, services and facilities which respect the children as person and
enable them to relax, play express their opinions, participate in decisions con-
cerning them and have access to caring and responsible adults. The Police/rec-
ognized voluntary organization shall be responsible to ensure the safety of the
children apprehended or kept under their charge.

(11) The child alleged to be in conflict with law shall be provided with nur-
turing care as well as other services deemed necessary at that time, such as
immediate medical attention, basic needs, consoling, etc.

(12) The special juvenile police unit to which the child is brought, shall in-
form the concerned Probation Officer of such apprehension in Form IX to obtain
information regarding the antecedents and family background of the child and
other material circumstances likely to be useful for assistance to the Board for
making the inquiry.

(13) The designated Child Welfare Officer or officers from the special juve-
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nile police unit shall in the shortest possible time, inform the parents or legal
guardian about arrest of the child in Form X. During any further questioning of
the child, they shall ensure the presence of the parent or legal guardian. The
concerned officer may also make a concerted attempt to identify someone as a
“fit person” — preferably a social worker who knows and is willing to take respon-
sibility of the child. The Officer along with the fit person shall consult the child
and determine together, whether it is in her/his interest to inform the parent/legal
guardian, taking into account the cases where the parents/legal guardians alleg-
edly exploit or abuse children.

(14) The social worker of the special juvenile police unit or the Senior So-
cial Worker in case of the recognized voluntary organization, shall as far as pos-
sible make a visit to the home of the child as weil as to the place of the alleged
crime and prepare a social investigation report narrating the circumstances of
apprehension and offence committed, with the description on the possible rea-
sons why the child has allegedly committed by the crime.

(15) The producing agent may make a report with recommendations to the
Board. Such recommendations may include immediate release after admonition
or reconciliation to be facilitated by the Child Welfare Officer at the special juve-
nile police unit itself. Whenever appropriate and possible, children alleged to
have committed petty offences may be released from the special juvenile police
unit itself, when one member or the bench of the Board accepts such recommen-
dations within the maximum 24 hour period for preliminary inquiry. If the Board
ratifies such a recommendation, the said child shall be released from the place
of safety itself. If the Board decides not to take this recommendation into ac-
count, then the child may be transferred to the Observation Home and physically
produced before the Board.

10. Procedure to be followed by a juvenile justice board in holding
inquires.— (1) In every case in connection with a child, the Board shall obtain a
birth certificate or medical opinion regarding his age and his physical and mental
conditions.

(2) The Board shall satisfy itself either from the declaration of Police in writ-
ing or otherwise that the chiid was not kept in Police lock up or jail prior to the
production of the chiid before the Board and that he/she was produced within 24
hours of taking charge. The Board shall also satisfy that the child has not been
subjected to ill treatment or harassment either by the Police or by any other per-
son from the time of taking charge. The Board shall also ensure that no girl was
taken into charge by police between sunset and sunrise, provided if the circum-
stances warrant, that she was kept under the care of a woman in a place of
safety or in an Observation Home.

(3) No juvenile or the child shall be handcuffed or featured under the provi-
sions of the Act and the rules made thereunder.

(4) When the child is presented first time before the Board, the Board shall
immediately determine whether the child can be released on bail. If the child can
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be released on bail, then the court shall release the child either to a parent,
guardian and fit person/institution or on personal bond by the child.

(5) When the child is presented before the Board, the Board shall communi-
cate to the child in a child friendly manner in a home like environment, and in a
manner that the child can understand the substance of the charge against him/
her. The child shall be asked whether he/she committed the offence of which he
or she is accused.

(6) If the child accepts that he/she committed the offence of which he or she
is accused, then the Board records the acceptance and issue the appropriate
order. If offence is not serious, the Board shall wherever possible issue a repri-
mand and release the child.

(7) When witnesses are produced for examination, the Board shall exercise
the power conferred on it by Section 165 of the indian Evidence Act, 1872, so as
to question them as to bring out any point which may go in favour of the child.

(8) If the child does not accept the substance of the charge, then the Board -
shall proceed to hear the prosecution and take all evidence produced by the
prosecution and also hear the accused and take all evidence as he/she pro-
duces in his/her defence.

(9) The Board may if it thinks fit on the application of the prosecution side or
the child, issue a summons to any witness directing him to attend or to produce
any document or thing.

(10) The Board shall address its inquiry with the question that why the child
committed the offence and how best to redress the causative factors. In accord-
ance with sub-section (2) of Section 10, the Board shall also order in Form l to a
Probation Officer, or otherwise to conduct a social investigation, reporting on the
character and antecedents of the child with a view to assessing the best possible
mode for placement, such as, with the family, an institution or otherwise permis-
sibie under the Act.

(11) The order to be issued by the Board shall take into account —
(a) the views of the child
(b) the best interest of the child

(c) the fact that detention should be a last resort and for the shortest
possible period of time. Only in the case of serious oftences or
chronic repeaters the Board shall order detention.

(12) The State Government shall recognize registered voluntary organiza-
tions to supervise and submit periodical reports and directed by the Board re-
garding the orders passed under clause (b) and (c) of sub-section (1) of Section
15 of the Act.

(13) When a child is placed under the care of a parent or a guardian and if
the Juvenile Justice Board deems it expedient to place the child under the super-
vision of a probation officer, it shall issue a supervision order in Form .
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(14) The Competent Authority may, while making an order placing a juve-
nile under the care of a parent, guardian or fit person, as the case may be direct
such parent, guardian or fit person to execute a bond with or without sureties in
Form IV.

(15) Whenever the Juvenile Justice Board orders a child to be kept in an
institution, it shall, forward to the Officer-in-Charge of such institution a copy of
its order in Form I with particulars of the home and parents or guardian and
previous record.

(16) All children shall be kept in such a home which is nearest to where he/
she belongs, unless it is not in his/her interest to do so, such as in situations of
conflict/disaster.

(17) The Officer-in-Charge of an institution certified as Special Home under
sub-section (2) of Section 9 of the Act shall be informed in advance by the Board
before any child is committed to it.

(18) The Officer-in-Charge of the said institution may on receipt of the infor-
mation intimate in writing objections, if any, to the committal of the child and the
objections shall be fully taken into consideration by the Board before the child is
committed to the said institution.

(19) In case the board orders in Form VIli to the parent of the child or the
child to pay a fine, the amount realized will be deposited in the Government
Treasury.

(20) When a child is produced before an individual member of the Board,
the order given by the member shall be ratified in the next meeting of the Board.

(21) The Board shall initiate action against any media for publishing any
matters relating to children in need of care and protection, if such material leads
to the identification of the child.

11. Procedure in respect of sections 23, 24, 25 and 26 of the Act. —
The offences against the juvenile or child specified in sections 23, 24, 25 and 26
shall be either bailable or non bailable besides being cognizable under-the pro-
visions of the Code of Criminal Procedure, 1973 (2 of 1974) and the provisions
of bail or otherwise, shall apply on the police, the Board and the concerned ac-
cordingly.

% %k %
CHAPTER IV
Establishment of Institutions under the Act

21. Observation Home. — (1) The State Government may establish and
maintain Observation Home either by itself or under an agreement with volun-
tary organization in every district or a group of districts as may be required or the
temporary reception of any child alleged to be in conflict with law during the
pendency of any inquiry regarding them under the Act.

(2) Separate institutions shall be maintained for boys and giris.
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(3) Inmates of the institutions shall be classified and separated in accord-
ance with their degree of offence and their age as follows—

Age group up to 12 years
Age group of 12 to 1€ years
Age group of 16 to 18 years

(4) The State Government may also certify or recognise any institution as
Observation Home for the purpose of this Act.

22. Objective of the Observation Home.— (1) Opportunities to pursue
Education shall be offered through the provision of creative non-formal classes
that to enable the child to sustain his/her interest in formal education especially
if the child has attended such school.

(2) Special counselling sessions may be conducted by trained person to
enable children alleged to be in conflict with law to deal with their feelings and
fears about their situation and to offer them legal aid.

(3) In any case, children shall be offered opportunities to make constructive
use of their time even during this short period of observation.

23. Management of Observation Home.— Management of Observation
Home shall be maintained by an officer in charge specifically appointed to hold
office as susperintendent of the institution, who is under the control and supervi-
sion of the Commissioner/Director of Social Welfare. The custody of children in
conflict with law in the Observation Home shall be Judicial Custody.

24, Admission of a Child.— (1) Admission of child in the Observation Home
shall be made round the clock and the Officer Incharge of Observation Home is
bound to receive the child irrespective of the time.

(2) Admission of child in the Observation Home or a place of safety shall be
made by the Juvenile Justice Board by issuing a placement order duly signed
and seal affixed. No child other than a child in conflict with law shall be kept in
an Observation Home.

(3) The Officer-in-Charge shall be authorised to detain in the Observation
Home a child brought during the night till he is produced before the Juvenile
Justice Board, the next day for obtaining an order.

(4) The Officer-in-Charge shall refuse admission of a child whose age, iden-
tification marks and offence for which he is charged etc. has not been mentioned
specifically. Provided further admission can also be refused if the placement
order is not signed duly or corrections not attested properly or brought without
any seal affixed.

(5) The Superintendent/Officer-in-charge will be personally responsible to
see that no child is admitted unauthorised. He will keep a proper check when a
child is admitted at odd hours.

25. Special Homes. — (1) The State Government may establish and main-
tain Special Home either by itself or under an agreement with voluntary organi-
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zation in every district or a group of districts as may be required for the reception,
care, treatment and rehabilitation of children in conflict with law who have been
directed to undergo institutional training for his activities against law.

(2) Separate institutions shall be maintained for boys and girls.

(3) Inmates of the institutions shall be classified and separated in accord-
ance with their degree of offence and their age as follows.—

Age group of 12 years
Age group of 12 to 16 years
Age group of 16 to 18 years

(4) The State Government may also certify or recognise any institution as
Special home for the purpose of this Act.

26. Objectives of Special Home.— The objectives of the Special Homes
shall be —

(1) (a) to receive a juvenile in conflict with law who has been ordered by
Juvenile Justice Board,

(b) to provide opportunities to receive emotional and psychological
support;

(c) to facilitate the child to receive proper health care, education, vo-
cational training behaviour modification programmes etc.;

(d) to ensure the child to be protected from secondary victimization
and assist the child for development and growth;

(e) to prepare the child for reintegration within the community as a
changed person;

(f) Special Programmes: Programmes may be to—

(i) Assist the child to accept rather than to avoid responsibility
for his/her actions;

(ii) Help the child to focus on helping to resolve problems iden-
tified as contributing to their offending behaviour;

' (iii) Assist the child to develop practical alternative ways of cop-
ing with stressors;

(iv) Involve, wherever possible, families of offenders to work on
family issues likely to reduce offending;

(v) Remediating educational deficits in basic skills to raise so-
cial competence;

(vi) Help to develop market place work skills, which can lead to
further training opportunities, qualifications and real jobs;

(vii) Assist the child in establishing and strengthening relation-
ships with significant others who can then become mentors
and role models;
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(viii) Involve the child in empowering experiences of assessing
their own needs and planning and monitoring their own case
plans;

(ix) Help the child to develop skills and confidence to assert posi-
tive leadership and self-discipline;

(2) Efforts may be made to develop a Victim Offender Reconciliation Pro-
gramme (Concept taken from Victim Offender Reconciliation Pro-
gramme, www.vorp.com) with such experts involving interested and
competent Non-Government Organizations. The objective of such pro-
grammes may be to offer avenues for communication, responsibility
reconciliation and restitution;

(3) A programme for Group Counselling and other such services shall be
evolved with the help of experts in the field;

(4) A Programme to offer and monitor meaningful and effective commu-
nity service to children in conflict with law, who are ordered to undergo
for the same, may be evolved with the help of competent and sensitive
Non-Government Organizations/ experts. The Objective of such com-
munity service shall to be enable the child to move towards becoming
an adjusted member of the community and it shall in no way further
stigmatize the child or violate his rights.

27. Management of Special Home.— Management of Special Home shall
be maintained by an Officer in charge specifically appointed to hold office as
superintendent of the institution, who is under the control and supervision of the
Commissioner/Director of Social Welfare.

28. Admission of Child.— (1) A child in conflict with law shall be admitted
on a written placement order issued and duly signed by the Juvenile Justice
Board for the purpose of receiving the institutional programme.

(2) No child shall be admitted or kept in the Special Home without any valid
placement order issued by the Juvenile Justice Board or any other Competent
Authority exercising the powers of the Juvenile Justice Board.

(3) No child shall be kept in the Special Home beyond the date upto which
the child can be kept as per orders of Juvenile Justice Board.

(4) if a child is to be kept in Special Home beyond the date up to which the
child was ordered to be kept in the institutions, the formal order of the Juvenile
Justice Board shall be obtained in advance to complete the academic or voca-
tional training till the closure of the academic year.

29. Children Homes.— (1) The State Government may establish and main-
tain Children Home either by itself or under an agreement with voluntary organi-
zation in every district or a group of districts as may be required for children in
need of care and protection.

(2) Separate institutions shall be maintained for boys and girls.
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(3) Inmates of the institutions shall be classified and separated in accord-
ance with their age as follows.—
Age group up to 12 years
Age group of 12 to 16 years
Age group of 16 to 18 years

(4) The State Government may also certify or recognise any institution as
Children Home for the purpose of this Act.

(5) Each Children Home should be a comprehensive child care centre.
30. Objectives of the Children Home.— The objectives of the Children
Home shall be —

(a) to receive a child in need of care and protection;

(b) to facilitate the child to receive educational and vocational train-
ing behaviour modifications programmes for personal growth and
developments;

(c) to ensure that the child develops positive attitude towards family
and creates a linkage with the family.

% % %k

34. Disposition of Children from Reception Unit.— Children in the Re-
ception Unit shall be discharged from the Reception Unit on the orders of the
Child Welfare Committee. The child welfare committee may order that —

(a) the child shall be restored to the care of parents or relatives as
per the orders of the Child Welfare Committee; or

(b) the child shall be shifted to the regular unit of the Children Home
for further development activities of the child; or

(c) the child shall be transferred to a similar Children Home or a
Shelter Home or a fit institution or under the care of fit person; or

(d) if a child belongs to some other State/District the child shall be
transferred to the respective Child Welfare Committee for further
enquiry and disposition.

35. Transfer/Escorts.— (1) The transfer of a child to any of the Children
Homes or Shelter Homes in other State shall be made within a week of the or-
ders of the Child Welfare Committee and the cases related to transfer to another
State shall be completed within 30 days by arranging proper escorts.

(2) The transfer of children shall be given effect by a travel document issued
by the Officer Incharge of the institution.

(3) Girl child shall be escorted by female staff accompanied by a male staff.

36. After Care Homes.— (1) After Care Homes may be set up to take care
of children after they leave Special Homes and Children’s Homes. These after
care services shall be offered to all children/youth between the ages of 18-20
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years in order to empower them and facilitate their smooth transition from institu-
tional life into the community.

(2) Objective of these homes would be to enable such children to learn life
skills, which will enable them to adapt to society. During their stay in these homes
these children should be encouraged to move away from an institution based life
to a normal one.

(3) Target groups shall include who have either left Special Homes or Chil-
dren’s Homes.

(4) The Key components of the model may include setting up of temporary
homes for a group of youth, who can be encouraged to learned a trade and
contribute towards the rent as well as the running of the home. There should also
be provision for a peer counselor. The counselor may be in regular contact with
these youths to discuss their rehabilitation plans and provide creative outlets for
their energy, to tide over crisis periods in their life.

(6) The programmes under the scheme of after Care Programme shall
include—

(a) facilitating employment generation for these youth. When a youth
has saved a sufficient amount, she/he can be encouraged to stay
in a place of his/her own and move out of the group home, or the
youth must continue staying in the home. The youth who are learn-
ing a vocational trade could be given a stipend. This shall be
stopped when the youth gets a job;

(b) Loans to these youth to set up entrepreneurial activities would
also be arranged;

(c) Micro-credit and entrepreneurship training as well as income gen-
eration programmes should be offered;

(d) Girls especially shall be encouraged to take up further education
and take admission in other Government Hostels. Though they
may be financially and otherwise supported in case they opt to
be married, such an option shall not be the only one offered to
them as a reintegration strategy. When on discharge from the
After Care Home, a youth who has absolutely no parent or guard-
ian or mentor, youth shall be referred to appropriate recognized
agencies or Non-Government Organizations for further training
or apprenticeship or other such rehabilitative measure;

(e) A peer counselor whould also be available for youth at these
homes. Since at this stage of life they can be lured into crime or
drug dependence and such other habits or deviant behaviour,
hence they need for a counselor;

() As far as possible, these after care homes shall be located within
the community in areas that enable the youth to come in contact
with a healthy social and community life. Each home would house
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6-8 youths who could opt to stay together. One peer counselor
can be in-charge of a cluster of 5 homes;

(g) Wherever possible, the State Government may make efforts to
dovetail the After Care Home Programme with other State and
Central Government Schemes that may enable the youth to take
advantage of opportunities to secure a better future on his or her
own.

37. Shelter Homes.— (1) For the children in urgent need of care and pro-
tection, such as destitutes, street children etc. the State Government support
creation of the requisite number and not less than one Shelter Home through
voluntary organizations. Local Authority Children with special needs from Chil-
dren’s Homes may also be referred to these Shelter Homes for special care, if
such special care is available.

(2) The Shelter homes may be run in a manner, which facilitates following
two stages of intervention during the period of initial contact with children,—

(a) First contact.— The first stage of intervention shall be made through
initiating first contact intervention similar to street contact centers lo-
cated on Railway Stations or other areas of high density of children at
risk;

(b) Transit care.— The second stage shall be to facilitate a more settled
setting for children in crisis who require transit care prior to long-term
placement.

(3) Infrastructure.— The first contact centers of the Shelter Home shall
have a fairly large physical space for reception of children along with attached
bathing and toilet facilities. The Shelter Homes for transit care shall have the
minimum facilities of boarding and lodging besides the provision for fulfillment of
basic needs in terms of clothing. Both these centers of the Shelter Home shall be
managed in such a way as to provide child centered community based reception
centers for children.

(4) The Child Welfare Committees, Special Juvenile Police Units, Public
Servants, Child Lines, Voluntary organizations, Social Workers and the children
themselves may refer a child to such facilities.

(5) The legal requirements of investigation and disposal shall not apply in
cases of children residing in the Shelter Home, except giving information to the
committee and the police about the missing or homeless children besides initiat-
ing legal action in the interest of the child in terms of the Act or other child related
laws.

(6) Duration of stay in the Shelter Homes.— The Staff of the Shelter
Home shall make a case plan for each child and work with the child to try and
find a suitable placement as soon as possible. No child shall ordinarily stay in
the transit care Shelter Home for more than 3 to 6 months, in case of Govern-
ment funding all children who have not been placed in such home shall be re-
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ferred to other Non Government Organization for further follow up. A list of such
Non Government Organization shall be maintained and effective liaison and net-
working initiated to facilitate such referrals.

(7) Management.— The Shelter Home shall be run by recognized or au-
thorized voluntary organizations having a minimum of one year in dealing with
children in especially difficult circumstances. The Shelter Home shall to the ex-
tent possible, be managed by taking into account the pricniples and standards
outlined in the Rules listed in the Chapter VIl on Institutional management, in
accordance with the needs of the child.

38. Objectives of the Shelter Home.— (1) There shall be following objec-
tives of the Sheiter homes.—

(a) identify and receive children who are at risk and in need of ur-
gent care and protection as well as those who specifically seek
help in that jurisdiction;

(b) build up a friendly reiationship with the child as to enable him/her
to understand and share the reasons for his/her present situation
as well as to participate in a decision regarding his/her place-
ment;

(c) offer quick assessment services and referrals to detailed assess-
ment and other services;

(d) offer service of counseling, recreation, medical attention, non-
formal education and temporary, open and freely accessible 24
hour shelter;

(e) directly link up with competent authorities and institutions under
the Act coming under that jurisdiction as well as network with the
Child Help Line of the area and all other recognized fit persons,
voluntary organizations and fit person willing to assist in the work
of the Shelter Home.

(2) Location.— The Shelter Home shall preferably be located in areas of
high density of children in difficult circumstances such as Railway Stations, mar-
ket Stations, market places and other commercial areas.

(3) Jurisdiction.— The State Government shall encourage for setting up
atleast one Shelter Home in every District.

(4) Affiliation to the Jurisdictional Police Station.— Every Shelter Home
shall be affiliated to the Jurisdictional Police station and to the Child Help Line
for any specific assistance.

(5) Staffing pattern.— The staffing pattern of the Shelter Home may be as
under :-

(a) One-Senior Social Worker who is qualified or has special trairing
or experience in working with children in especiaity difficult-cir-
cumstances;
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(b) One Junior para professional with special training or experience
in working with children in especially difficult circumstances;

(c) One helper;

(d) Two youth per counselors performing the role of friends of chil-
dren.

(6) Shelter Homes for Children with Special Needs : Such as Mentally
Challenged Children.— The State Government may run Children’s Homes for
mentally challenged children and children with multiple disabilities as per need.
All Rules of Chapter VIl of these Rules shall be applicable in these Homes.

39. Children Affected by Displacement, Disaster and Conflict.— Chil-
dren affected by displacement, disaster and conflict shall be dealt with as chil-
dren in need of care and protection under these Rules. However, certain addi-
tional principles and Rules to provide for special care shall be observed as stated
below:—

(1) Special Provisions for children affected by displacement, disaster
and conflict.—

(a) children shall to informed for their own situation as well as the
details of their family if known, the progress in resettlement and
any other issue that may be relevant to the child;

(b) there shall be no discrimination based on caste, language, eth-
nic origin, gender, or any other status by either staff or other chil-
dren. Due consideration shall be given to the dynamics associ-
ated with conflict or other such situation;

(c) respect for cultural needs: Keeping in mind that the child may be
from diverse cultural background every effort shall be made to be
sensitive to the child’s cultural and social needs. Such efforts
may be to cook food familiar the child, identify persons who speak
the language of the child to interact with the child and make the
child comfortable and secure so as to reduce the stress of being
in an alien environment. The child shall be allowed to follow his
or her own religion, rituals and festivals;

(d) family and community-based re-integration shall be given prior-
ity. However, with due regard to the root cause and special cir-
cumstances of the case, exceptions may be made with reasons
recorded in writing;

(e) the competent authorities shall respect and ensure respect for
relevant rules of international humanitarian law applicable in situ-
ations of armed conflict.

(2) Reporting.— Only a trained social worker, child psychologist or child
psychiatrist shall assess the situation of the child and prepare the report. Per-
sonnel shall make every effort to understand, report and respond to the Tourism
Officer deep psychological impact on such children and shall strive to receive
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and deal with the child sensitively. In preparation of the report and during all
other procedures, every effort shall be made to avoid secondary victimization.

(3) Procedure.— Need Assessment of child shall be done by a child psy-
chologist or trained social worker within four days of arrival of the child in the
contact. All other procedures may be such as prescribed in chapter il of these
Rules.

(4) Non-institutional care.— As far as possible, the child shall not be insti-
tutionalized in a State Institution but kept in a foster home under the foster care
scheme, by foster parents who are specially oriented and trained to care for such
children. The foster home shall serve as a home for interim care. During the
child’s stay in the interim home a basic standard of care that will meet with the
child’s physical, emotional, deveiopmental and other needs shall be ensured.

(5) Counseling and trauma care.— Children who have been sexually
abused, mentally disturbed or traumatized due to such disaster, conflict or dis-
placement etc., or who have particular needs such as those arising from having
a HIV positive status shall wherever possible be attended to by a child psycholo-
gist, a trained social worker or psychiatrist and given immediate medical atten-
tion and counseling. Regular counseling sessions with children (not less fre-
quently than once a week) with trained personnel shall be facilitated.

(6) Education.— As far as possible, education that facilitates the continua-
tion of the child’s previous education, must be imparted to the child during stay in
foster home or any other further long-term placement during the interim period.
Such education may also be facilitated through non-formal methods.

(7) Legal protection and assistance.— Special care shall be taken to en-
sure that the legal rights of such children are respected and action taken under
the relevant laws.

(8) Family Tracing.— For a child who has been found and who has not
been admitted through voluntary procedures, the immediate task shall be to trace
the family or the nearest known relative. This task shall be completed within the
shortest appropriate period of time as under :—

(a) every effort must be made to trace the family/extended family an
understand the history of the child, before placing the child in
any long term care. Community based initiatives that are found
to be sustainable and the interest of children may be identified
and availed of after due consideration. If children are orpnaned
and have no extended family then keeping in mind the principle
of best interest of the child, alternative foster or adoptive families
may be identified preferably from within the child community;

(b) When it has come to the notice of the competent authorities that
there is a cause connected with the children, especially girls are
being abused, exploited during such situations such children shall
be identified and referred to recognized Non Government Organi-
zations, civil society organizations fit persons or other state run
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Institutions for long term care, and the aduit offenders dealt with
under the relevant laws. Special care shall be taken to prevent
such children from being arbitrarily transferred or placed with
persons who do not have the best interest of the child at heart
such as those who arrange the marriage or such children for their
supposed protection during such time of disturbance.

(9) Follow up.— Probation Officer or any other recognized voluntary or-
ganization or civil society organization that will follow up on the child must be
identified. This organization must communicate within a month of resettlement
about the well being of the child. The following issues shall be addressed at time
of resettlement —

(a) Condition in home state and a report on the desirability of the
continuing to stay in the home state considering the present con-
dition of disaster, conflict or other such reasons for displacement;

(b) Situation of family or other persons who have been caring for the
child prior to displacement;

(c) Care plan for re-integration and rehabilitation taking into account
the feelings and opinion of the child about placement.

(10) Sponsorship.— If the family is unable to take care of the child for
financial reasons, sponsorship support for the family shall be considered.

(11) Alternate arrangement if the child is not placed back to his/her home
state, or placed in foster care or adoption, he or she may be referred to a Sheliter
Home for special care.

d% % &
CHAPTER V
Juvenile Police Unit

41. Special Juvenile Police Unit.— (1) The State Government shall create
a minimum one Special Juvenile Police Unit at the district which shall operate as
a Centre for Comprehensive First Contact Care for children under the Act.

(2) Objective of the Special Juvenile Police Unit.— The Objectives of the
Special Juvenile Police Unit shall be as under.—

{a) to identify and receive children at the point of First contact, un-
dertake outreach work in the jurisdiction to identify children at
risk and conduct home visits of children;

(b) to build up a friendly relationship with the child so as to enable
her/him to understand and share reasons for her/his present situ-
ation as well as to participate in a decision regarding proceed-
ings concerning her/him;

(c) to conduct an individualized quick assessment and inquiry and
offer counseling, medical attention, recreation services as well
as referral to detailed assessment and other services;
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(d) to provide Child Help Line and emergency outreach services
through 1098;

(e) to network with the Child Help Line of the area and all other rec-
ognized fit persons/institutions and voluntary organizations will-
ing to assist in the work of the SJPU as well as directly link up
with competent authorities and institutions under the Act coming
under that jurisdiction;

(f) to take on the role of the Child Friendly First Intervention Centres
and perform the function of a Community Based Reception Unit
of the Observation Home/Children’s Home to receive, undertake
preliminary inquiries, provide timely counseling and early inter-
vention by operationalising the principle of diversion;

(g) toco-ordinate and upgrade the police treatment towards children;

(h) to operate a mobile Special Juvenile Police Unit which may be
called upon by the concerned police station whenever a child is
either apprehended or received under the Act;

(i) to function as a place of safety for children;

(i) any other tasks which the unit shall have to perform in the course
of their ordinary duties in a child centered manner.

(3) Location of Special Juvenile Police Unit.— The Special Juvenile Po-
lice Unit shall not be located within the precincts of a Police Station, but it shall
be located within the premises of a space being utilized by a recognized volun-
tary organization or a public educational institution or any such place. In addition
mobile unit for the Special Juvenile Police Unit may be set up, which shall liaison
with the respective jurisdictional Special Juvenile Police Unit.

(4) Jurisdiction.— (a) The Special Juvenile Police Unit shall have the juris-
diction on a number of Police Stations in a particular zone as identified as neces-
sary by the SJPU for taking into account the density of children at risk in the area
by the Special Juvenile Police Unit. Every District shall have a minimum of one
Special Juvenile Police Unit;

(b) Affiliation to the Jurisdictional Police Station.— Every Special Juve-
nile Police Unit shall be affiliated to the nearest police station for documentation
and for any specific assistance.

(5) Staff of the Special Juvenile Police Unit.— (a) A Child Welfare Officer
shall be designated in term of Section 63 of the Act not below the rank of Inspec-
tor or sub-Inspector of Police;

(b) The Juvenile Police Unit at the district level shall function under the
supervision of a Child Welfare Officer and two Voluntary Social Workers of whom
one shall be a woman and another preferably child expert or having relevant
experience;
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(c) One Junior Social Worker who is qualified or experienced as a para
professional with a minimum of one year experience in dealing directly with chil-
dren in especially difficult circumstances. (One of these two Social Workers shall
be a woman);

(d) A minimum of one Police constable who shall be a woman;
(e) One helper;

(f) Two youth counselors taking on the role of ‘friends of Children’ who come
to the Special Juvenile Police Unit;

(g) One Police Officer;

(h) Clothing to be worn by persons designated to deal with children under
the Act.— Wherever possible, all such persons shall, except at the time of arrest,
only wear civil clothes and not a uniform unless specific circumstances require
the said Officer to wear a Police uniform in the interest of the child. However,
they shall at all time have on their person, an identification that shall be pro-
duced on demand.

(6) Management.— (a) Every Special Juvenile Police Unit may net work by
a recognized voluntary organization having experience and training in directly
working with children in especially difficult circumstances;

(b) All Special Juvenile Police Units shall report directly to the Commis-
sioner/Superintendent of Police.

(7) Procedure.— (a) The staff of the Special Juvenile Police Unit shall re-
ceive the child who has been identified as needing the services provided under
the Act according to the principles outlined in these Rules and proceed to con-
duct preliminary inquiries and offer services that the child may need at this point
of initial contact;

(b) Special investigations and reports that are required to be undertaken by
the Police shall be made in addition to which social investigation reports may
also be made by the social workers of the Special juvenile Police Unit. The so-
cial investigation report of the social worker attached to the Special Juvenile
Police Unit may be considered; '

(¢) Every police station shall display the main features of Juvenile Justice
Act on the board in the entrance of the police station.

(8) Missing Children’s Bureau.— (a) The State Government shall set up a
Missing Children’s Bureau for documentation and publishing information relating
to Missing Children. Computerized softwere shall be put in place to facilitate
such a service. Attempts shall be made to network with all other similar facilities
set up around the country so as to facilitate speedy scanning and transmission
of information about such children around the country. This shall serve as a da-
tabase of missing Children;

(b) The Missing Children’s Bureau shall be linked up to the Child Help Line
wherever available as well as to all major Police Stations in each District;
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(c) All citizens found to be directly related to or otherwise authorised to
access this information shali be allowed free access to this data base. Persons
found to be abusing this database against the interests of children shall be in-
vestigated and the necessary action shall be taken.

& % %

67. Procedure on the death of a Child. — On the occurrence of any case
of death or suicide the following procedure shall be adopted :-

(@)
(b)

(c)

(d)

(e)

(®

if a child dies within 24 hours of his admission to the institution an
inquest and postmortem examination shall be held ;

Whenever a sudden or violent death or death from suicide or accident
takes place, immediate information shall be given to the Officer-in-
Charge and the Medical Officer. The Officer-in-Charge and the Medi-
cal Officer should examine and inspect the dead body. In case a child
dies due to causes other than natural causes or if the cause of death
is not known or if the death occurred due to suicide or violence or
accident or whenever there is any doubt or complaint or question con-
cerning the cause of death of any child, the Officer-in-Charge shall
inform the Officer-in-Charge of the Police Station having jurisdiction.
The Officer-in-Charge shall also immediately give intimation to near-
est Magistrate empowered to hold inquests;

Upon the death of a child during the period of stay in the institution,
the nearest relative shall have the right to inspect the death certifi-
cate, see the body and determine the method of disposal of the body.
In such circumstance, there shall be an independent inquiry by a sub-
committee appointed by the Inspection Committee to inquire into the
causes of death, the report or which shall be made accessible to the
nearest relative. This inquiry should also be made when the death of a
child occurs within six months from the date of his or her release from
the institution and there is reason to believe that the death is related to
the period of detention;

The Medical Officer shall report to the Officer-in-Charge about the
happening of the natural death of a child and see that the body is
decently removed to the mortuary;

In case of natural death or due to iliness of child of an Observation
Home or Special Home the Officer-in-Charge shall obtain a report of
the Medical Officer stating the cause of death. A written intimation
about the death shall be given immediately to the nearest Police Sta-
tion, Juvenile Justice Board, National Human Rights Commission and
the authority concerned;

The parents or guardians of the deceased child shall be contacted
and the Officer-in-Charge shall wait for 24 hours for the arrival of rela-
tives. After the inquest is held, the body should be disposed of in ac-
cordance with the known religion of the Juvenile.
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68. Procedure in the case of custodial rape or sexual abuse.— (1) In
the event of custodial rape and/or sexual abuse, the action shall be taken as
follows:-

(a) In case any resident or any other person has observed, knows or has
reason to suspect that sexual abuse has occurred and makes a com-
plaint to the Superintendent or through the grievance box or through
Child Line or through any other means or it comes to the notice of the
Medical Officer or other staff that one or more of the following general
behaviour changes has been observed in a child, a report shall be
made to the Juvenile Justice Board or the Child Welfare Committee for
a special investigation into the possibility of sexual abuse. It shall be
the responsibility of all functionaries to report such suspicions imme-
diately. The report shall be based on observations of sudden onset of
behaviour changes such as :-

(i) Copying adult sexual behaviour;

(i) Persistent sexual play with other children, themselves, toys or
pets;

(iii) A sudden increase in sexual knowledge, through language or
behaviour, that is beyond what is normal for their age and cir-
cumstances;

(iv) Unexplained pain, swelling, bleeding or irritation of the mouth,
genital or anal area; urinary infections; sexually transmitted dis-
eases;

(v) Hints, indirect comments or statements about the abuse.

(2) The Juvenile Justice Board shall direct the Special Juvenile Police Unit
in the local police station, wherever present to register case against the accused
person under the relevant section of the IPC. The Special Juvenile Police Unit
will conduct necessary investigations under the supervision of specialized agen-
cies wherever possible. If a functionary of the institution is suspected to be in-
volved the functionaries concerned shall be immediately suspended during pend-
ing further inquiry.

(3) If the person suspected of sexually abusing a child is himself or herself
a child then the child shall be referred to a specialized institution or any other
such agency, for consultation/counselling who shall prescribe the appropriate
course of action.

(4) If the child reports sexual abuse/rape after leaving the institution to any
person, the person shall bring the same to the notice of the Juvenile Justice
Board or Child Welfare Committee who will then institute an inquiry.

(5) In the event of any other crime committed in respect of residents, the
Juvenile Justice Board will take cognizance and arrange for necessary investi-
gation to be carried out by Special Juvenile Police Unit under the supervision of
specialized agencies wherever possible.
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(6) Care shall be taken to ensure that the victimized child receives proper
care and physical and psychological treatment and that due care is taken to
avoid secondary victimization during the investigation.

¥ % %

78. Adoption.— As the family is the best option to provide care and protec-
tion for children, adoption shall be the first alternative for rehabilitation and so-
cial reintegration of children who are orphaned, abandoned, neglected and
abused.

(1) Adoption Agencies.—
(a) The State Government shall recognise children’s home or State run

Government homes for orphans as adoption agencies both for scru-
tiny and placement of such children within the country ;

(b) The process of scrutiny and placement of children on adoption shall
be done by probation officer;

(c) Any Government run hospitals or private nursing homes etc. which
find an infant as abandoned within the premises shall report to recog-
nised adoption agency;

(d) The agency which receive a child or an infant should report to the
nearest police station and also the Child Welfare Committee at the
earliest within six hours. Police on receipt of such reports shall make
an entry in register and an intimation shall be sent to the Juvenile
Police Unit for appropriate enquiry. The Police should file a status re-
port to Child Welfare Committee within a week;

(e) Any child who is eligible for adoption and residing in an unrecognised
home shall for the purpose of adoption be transferred to a recognised
home.

(2) Procedure in the case of abandoned children.— (a) An abandoned
child can be given in a adoption only when the committee declares such a child
to be legally free from adoption an order to that effect is signed by atleast two
members of the committee of which one shall be a Chairperson.

(b) Before declaring the child as abandoned and certifying him as legally
free for adoption, the committee shall institute a process of enquiry, which shall
include —

(i) A thorough enquiry shall be conducted by the Probation Officer or case
worker or Special Juvenile Police Unit as the case may be, shall be
conducted and a report in Form XVI| containing finding submitted within
a maximum period of 1 month;

(ii) Declaration by the placement agency, stating that there has been no
claimant for the child even after making notification in atieast one lead-
ing news papers, television and radio announcement and after waiting
for a period of one month the time which shali run concurrently to the
inquiry to be conducted and report submitted under clause (a);
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(iii) The Committee shall make a release order declaring the child legally

free for adoption within the period of six weeks from the date of appli-
cation in the case of children below the age of two years and three
months in the case of children above two years. Provided that no child
above seven years who can understand and express his opinion shall
be placed in adoption without his consent.

(3) Procedure in the case of surrender of child.— The following proce-
dure shall be adopted in the case of surrendered child who has parents or guard-
ian. Any parent who voluntarily surrenders his/her right over the child/children in
various circumstances the following guideline shall be adopted by the agency
concerned :-

(a)

(b)

(e)

The Sbcial Worker of the concerned agency shall counsel the parents
explaining the consequences of adoption and explore the possibility
of parents retaining the child;

If the surrender is inevitable to deed of surrender document shall be
executed in a non judicial stamp paper in the presence of Child Wel-
fare Committee;

Such a surrendered deed shall explain the reason for surrender and
other relevant information of the child. It shall be written in the re-
gional language. The document shall contain the information that par-
ent has a right to revoke the surrendered deed within two months from
the date of execution of the said deed;

If both the parents are living, both of them should execute the deed;

If a surrender deed is executed by any one of the parent, in such case
the person who executes deed should declare the present position of
the second parent. In case of the death of any one parent, the death
certificate shall be produced. In such circumstances the report of the
Probation Officers shall be called by the Child Welfare Committee and
the procedure relating to the abandoned children shall be followed.

(4) Role of licensed or recognised Government and non Government
agencies for adoption—

(a)

(b)

(c)

In the case of an abandoned child the recognized agency shall within
48 hours report to the Committee alongwith the copy of the report file
with the Police Station in whose jurisdiction the child was found aban-
doned;

The adoption agencies may initiate the process of clearance at the
earliest, in the case of abandoned children for the purpose within a
period of two months and for placing application before the committee
for declaring the child legally free for adoption;

In case of a child surrendered by his biological parent or parents by
executing a document of surrender, the adoption agency shall make
an application directly to the board for giving the child in adoption;
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(d)
(e)

(f)

The adoption agencies shall wait for completion of reconsideration time
of two months given to the parent or parents;

Serious efforts shall be made for counseling the parents so as to per-
suade them to retain the child and if the parents are still unwilling to
retain then such children shail be kept initially in foster care or ar-
ranged for their sponsorship;

In the case of a surrendered or abandoned child who is legally free for
adoption the licensed agency shall have the discretion to place the
child in pre-adoption foster care under intimation to the board, within
one week of its placement pending the final order.

(5) Role of children homes/State run orphanages as placement agen-
cies.— The recognised children home and State run orphanages recognised by
the State Government as placement agencies, shall perform the following duties
and responsibilities :—

(a)
(b)
(c)

(d)
(e)

U]
(9)
(h)
(i)

Receiving of applications, screening and identification of prospective
adoptive parents;

Conduct a home study report of the prospective adoptive parents upon
identification;

Matching a child with the prospective adoptive parents and place the
child on temporary Foster Care for a maximum period of six months;

Reguiar follow-up during Foster Care period and report preparations;

Process the adoption procedure in the Child Welfare Committee and
Juvenile Justice Board;

Co-ordination with voluntary co-ordinating agency;
Maintenance of records relating to adoption;
Profile of children;

Follow-up for at least three years after adoption.

(6) Guidelines for the preparation of home study report.— The follow-
ing shall be the criteria for the preparation of home study report,—

(a)
(b)
()
(d)
(e)
)

(@)

(h)

Social status and family background;

Description of homes;

Standard of living as it appears in the home;

Current relationship between husband and wife;

Current relationship between the parents and children (if any children);
Development of already adopted children (if any);

Current relationship between the couple and the members of each
others family;

Employment status of the couple;
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(i)

)]
(k)
M
(m)
(n)
(o)
(%))
(a)

Health details such as clinical tests, health conditions, past illness,
etc.;

Economic status of the couple;
Accommodation for the child;
Schooling facilities;

Amenities in the home;

Reason for wanting to adopt a child;

Attitude of grand parents and relatives towards adoption;

Anticipated plans for the adoptive child;
Legal status of the prospective parents.

(7) Follow-up.— The follow-up of child placed within the country will be as

follows:—

(a)

(b)

(c)
(d)
(e)

If any replacement (foster care) is effected there should be a regular
monitoring and evaluation of the foster care. A professionally trained
social worker should visit the family regularly;

The follow up format should be completed and forwarded by the rec-
ognised placement agency to voluntary coordinating agency and the
director/commissioner social welfare once in six months;

The agency should see that legal adoption is effected at the earliest
thereby safeguarding the interest of the child;

Even after legal adoption the agency should keep in touch with the
family for a period of three years;

Post adoptive counselling should be provided by the agency to the
adoptive parents.

(8) Records.— The following records and registers shall be maintained by
every recognised Children’s Home and State run Orphanages:—

(a)
(b)

(c)

Admission register;

A separate file on each child in the prescribed format giving full de-
tails/history. Relevant legal documents of every adoption and child’s
background/history should be malntalned atleast for a period of 18
years for future reference;

Register of prospective adoptive parents with details.

(9) Disruption proceedings.—

(a)

(b)

Adopted children or Adoptive Parents or Probation Officers or Social
Workers of accredited Children’s Homes shall have the right to make
complaints or initiate disruption processes by writing to the Child Wel-
fare Committee/Juvenile Justice Board;

After the Child Welfare Committee has consented to the disruption,
the child shall be returned to the Children’s Home from where he or
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(c)

(d)

she was taken. A report of the circumstances under which this deci-
sion was taken and the efforts made to sort out any problems shall be
recorded and submitted to the Child Welfare Committee, the Depart-
ment of Social Welfare and the Voluntary Co-ordinating Agency;

The child may be removed and placed in an alternate home/transit
home whenever there is serious mal-djustment, after obtaining the
consent of the Child Welfare Committee;

Upon disruption of a placement the Committee shall recommend al-
ternate placement of the child with adequate provisions for counseling
and care.

(10) Juvenile Justice Board in Adoption.— Children who has been dealt
with under the various provisions of Juvenile Justice (Care and Protection of
Children) Act, 2000 shall be placed in adoption. The Juvenile Justice Board is
the Competent Authority to place such children in adoption. In addition to the
guideline issued by the Government, the guideline on adoption issued by the
Central Adoption Resource Agency and the Supreme Court judgment issued
from time to time shall apply:—

(a)

(b)

(c)

Iin the case of surrendered child it shall be the duty of the Juvenile
Justice Board to ascertain from the parents about the authenticity of
the declaration given by the biological parents. While doing so the
parents can be informed that their declaration can be used against
them as witness;

The Board shall ensure that the child is placed on adoption within the
country and licensed agency alone can approach the Juvenile Justice
Board for adoption;

The list of approved agencies should be kept in every Juvenile Justice
Board.

(11) Juvenile Justice Board and Adoption Procedure.— The Juvenile
Justice Board shall ensure the following process for declaring adoption of a chit-

dren :(—

(i)

The licensed agency shall furnish the following documents with their
application for Adoption order :-

(a) License certificate issued by the Government,
(b) Registration Certificate,
(c) Surrender deed, if any,

(d) Abandonment certificate issued by the Child Welfare Committee
(if any),

(e) Authorisation letter from the authorised signatory of the agency,
authorising the social worker to fite the application before the
Juvenile Justice Board,
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(f)  Child study report and medical report,

(g) Home study report about the prospective parents done by a so-
cial worker voluntary co-ordinating agency or any other licensed
adoption agency,

(h) Income certificate of the prospective adoptive parents,
(i). Property certificate of the prospective adoptive parents,
(i) Job certificate of the prospective adoptive parents,

(k) Health certificate of the prospective adoptive parents,

() Marriage certificate or evidence of marriage of the prospective
adoptive parents,

(m) three referral letters from the respectable people of the society,
(n) A letter of consent for adoption,

(o) Photos of the child and the adoptive parents duly attested by
competent person;

(ii) The prospective adoptive parents alongwith the placement agency shall
file a joint petition before the Juvenile Justice Board with alil the rel-
evant documents. In case of single parent the person shall alone file a
petition; ’

(ili) The concerned institution or agency which offer the child for adoption
shall be the co-respondent;

(iv) On admission of an application from a recognised agency for adoption
the board shall call for independent enquiry by recognised scrutiniz-
ing agency and the scrutiny report shall be submitted within a period
of two weeks;

(v} The Board shall undertake a process of enquiry which will include
interviewing the prospective parents, verifying the documents and the
report of the serutinizing agency. If the board is satisfied that the place-
ment is in the best interest of the child, it will pass a final order giving
permanent custody to the adoptive parent/parents. An order of adop-
tion shall be signed by the Principal Magistrate besides atleast any
one of the two members of the board;

(vi) The Board shall fix the date of birth bn the report of the medical ex-
perts. The Juvenile Justice Board shall direct the appropriate author-
ity to issue a birth certificate incorporating the date of birth, date of
adoption and the names of adoptive parents.

(vii) As far as possible the time taken for passing an adoption order shall
not exceed 3 months of the date of filing. The order shall also include
provision for a periodic follow up report either by the Probation Officer/
Case Worker or adoption agency to ensure the well beings of the child.
The period of such follow up shall be not less than 3 years and such
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other period as the Juvenile Justice Board any direct. The follow up
‘'shall be made once in 6 months.

(12) Child Welfare Committee and Adoption Procedure.— The Child
Welifare Committee shall ensure the foIIowmg process for declaring a child who
is legally free for adoption :— . '

(A) The licensed or approved agency should furnish the following docu-
ments with petition in duplicate for declaring a child who is legally free
for adoption :—

(a)
(b)
(c)
(d)

(e)

()
(9)
(h)
(i)

()
(k)

0

(m)
(n)
- (o)

Photograph of the child be affixed on both the petitions,
Fit Institution Certificate Copy,
Licence Certificate issued by the Government,

Discharge Summary and Hospital Re_cofds in case the child was
abandoned in the hospital,

Any orders of the Government authorising the Institution to take
custody of the children who are abandoned in hospitals or public
places,

A copy of the temporary custody order,
Registration Certificate,
Surrender Deed (if any),

Authorisation letter from the authorised signatory of the agency
authorising Social Worker to file the petitions before the Chiid
Welfare Committee,

Publication of the photograph and other details of the child,

Photos of the child being taken at the time of admission and the
recent photo of the child with a declaration that both photos to
the same child,

Copy of the report sent to the nearest Police Station together
with acknowledgment received from the Police Station,

Health status of the child with probable age,
Descriptive marks of the child duly certified,
Declaration by the Agency that it has furnished all the informa-

... tion available with them and they are bonafide to the best of their

knowledge;

'(B) If the Application from the agency shall be rejected if any of the docu-
ments is missing and agency _has to file a fresh petition subsequently;

(C) If the application is filed along with the relevant documents as speci-
fied in clause (a) to (0) above the application shall be admitted by the
Committee. On admission of an application the committee shall call
for a report of Probation Officer;
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(D) The Child Welfare Committee shall determine the date birth in the in-
terest of the child based on the report of the medical expert;

(E) As far as possible the time taken for passing an order shall not exceed
6 weeks in respect of a child who is below 2 years of age and in re-
spect of child above 2 years of age, within 3 months from the date of

filing;

(F) The Child Welfare Committee shall ensure that no child is kept
unauthorisedly in any of the organization which is not recognized un-
der the provisions of the Act, either as a fit institution or as Children’s

Home or as licensed agency for adoption.

* ¥ %

88. State Advisory Board.— (1) The State Government shall constitute an
Advisory Board as required under Section 62 of the Act, consisting of the follow-

ing :
Minister Social Welfare
Secretary Social Welfare
Secretary Education
Secretary Health
Secretary Home
Secretary Law/Judicial
Secretary Labour & Employment

Secretary Cottage & Small Scale Industries

Secretary Technical Education
Secretary Industries

Secretary Finance

Director General Police

A representative of UNICEF

An Industrialist

A Journalist

A representative of Press Council

Chairman
Member
Member
Member
Member
Member
Member
Member
Member
Member
Member
Member
Member
Member
Member
Member

Two Social Workers/representatives of Voiuntary Organisations Member

Commissioner/Director Social Welfare

Member,
Secretary

(2) The advisory Board may advise to the State Government on the follow-

ing matters namely :—

(a) development of Juvenile Justice Services through various official and

Community based Welfare agencies.
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(b) the ways and means of mobilising human and material resources to
ensure social justice to the juveniles of both categories.

(c) the development of facilities for educational vocational training and
rehabilitation for various categories of juveniles coming within the pur-
view of the Juvenile Justice System.

(d) the co-ordination between various sectors of child development in
dealing with the problems of Juveniles processed through the law.

(3) The non official members of the Advisory Board shall be nominated by
the State Government on the recommendation of the Director/Commissioner
Social Welfare Department. The non official members shall hold office for a term
of 3 years from the date of nomination and shall be eligible for re-nomination.
The non official member may be terminated by the State Government after giv-
ing reasonable opportunity. Any casual vacancy among non official members
shall be filled by the appointment of another non official who shall hold office so
long as the person in whose place is appointed would have held it if the vacancy
had not occurred. The procedure for the meetings of the Advisory Board shall be
laid down by the State Government.

89. District Advisory Board.— (1) The State Government shall constitute
a District Advisory Board which shall also perform the role of inspecting the pro-
gramme and activities for the effective implementation of the Act.

The District Advisory Board shall consist of the following :

Collector Chairperson
Superintendent of Police Member
Representative of Zila Panchayat Member
Chief Medical Officer Member
Deputy Director Education Member
Secretary Red Cross Member
Chairperson Rotary/Lions club Member
Two Social Workers Member
Two members of Neighbourhood Committee Member

10. Businessman Member

11. Two Donor Member

12. Deputy Director Panchayat & Social Welfare Member, Secretary

13. Susperintendent of concerning Home Member

(2) Objective.— The District Advisory Board shall review the activities re-
lating to the Administration of Juvenile Justice in the District on the following
lines:

(a) Review the administration and activities of institutions established under
the provisions of the Act.
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(b) Inspect the institutions established under the provisions of the Act and
report to the Director/Commissioner of Social Welfare Department.

(c) Propose suitable programmes for the up-gradation & development of
the homes.

(d) Review the probation work in the district & propose suitable sugges-
tions for effective implementation.

(e) To give support to the programme for the rehabilitation of inmates in
the society.

(f) To generate financial support to the inmates for their entire develop-
ment and rehabilitation.

(g) To create linkages between various agencies working in the field of
social welfare for coordination and cooperation. To bring the inmates
in the main stream of the society.

(h) To review the minimum standards ensured in the institutions set up
under the Act.

(i) To review the non institutional services like Probation, Foster care,
Adoption, Sponsorship Programmes etc.

(i) Toreview the inter coordination between the various departments, com-
munity based programmes etc. and suggest the suitable remedial
measures for effective functioning.

(k) To propose necessary suggestions to improve the quality of institu-
tional and non institutional services effectively.

(8) Nomination of non official members:

(a) Nomination of the non official members of District Advisory Board shall
be made by the concerning Collector of the district.

(b) The tenure of the Non Official members shall be for a period of 3 years.
The non official member may be terminated by the Collector after giv-
ing reasonable opportunity.

(4) Meetings.— The District Advisory Board shall meet once in 3 months.
* % ¥

93. Repeal and Saving.— The Madhya Pradesh Juvenile Justice Rules,
1988 shall stand repealed immediately after the commencement of these Rules:

Provided that any action taken, order, made under the provisions of the
Rules so repealed shall be deemed to have been taken or made under the corre-

sponding provisions of the Rules.
®

Note : The other provisions of the Rules are not being published here due to
lack of space. The said Rules may be perused for other provisions.
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