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ACCOMMODATION CONTROL ACT, 1961 (M.P.)
W e sifgfaaw, 1961 (A.)
Sections 10 and 35 — Order of fixation of standard rent — Execution of.
gRIY 10 U9 35 — AFG 9IS & LR HT IS — w16 |

1 1
Sections 12 (1), 13 (1) and 13 (2) — Dispute regarding rate of rent — Fixation of
provisional rent — Unless the Court decides reasonable provisional rent, operation
of section 13 (1) of the Act gets arrested.
gRT] 12 (1), 13 (1) TG 13 (2) — 9T BT R & Gey # fdarg — sFfH w8
BT IR — 9 d6 e Sfad 3ifad 9reT ag el o, s a1
13 (1) &1 foparaa= qfeid 8 STraT 2| 2 4
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Act/ Topic Note No. Page No.

ARBITRATION AND CONCILIATION ACT, 1996

AR 3R Yerg AAIH, 1996

Sections 34 and 37 — (i) Jurisdiction — Scope of jurisdiction u/s 34 and 37 of the
Act are not akin to normal appellate jurisdiction.

(i) Arbitral award — Power of — Courts ought not to interfere with the arbitral award
in a casual and cavalier manner and the findings of the tribunal cannot be reversed
on the ground of possibility of an alternative view.

gRIC 34 U9 37 — (i) SFOBR — ARAFTH BT aRT 34 3R 37 & 3fa
SRR AT ITdieliT &IeHR & Jg 78l ¢ |

(i) AT UEe — Wfad — IRl Bl AR UEe H AATURdATel gad
swwﬂ%ﬁmwﬂrﬁwﬁm?ﬁﬁwﬁaﬁwmaﬁ
YAl B AR W YeleT el Sl FhdT | 3

CIVIL PROCEDURE CODE, 1908

fafaer wfshar wfgar, 1908

Sections 11 and 100 — (i) Appeal —Not maintainable when the decree is not against
the appellant.

(ii) Res judicata — Adverse finding — If the finding recorded against the party
cannot be challenged by him then it cannot be said that such finding has been finally
decided against him — Therefore, would not operate as res judicata.

gRW 11 TG 100 — (i) 3dad — el & fawg foa 7 89 9 s
aryefig =7 |

(i) =T — Ul spy — Jfe srfeiRad fspy &I yefdR gl 2l
< Fhal a9 U Ty 3 S8a e it wu 9 FR1gd 8T 81 BEl
S AHAT — A 7d=7F & TRE AN Tl 8N | 4 8

Order 6 Rule 17 and Order 7 Rule 11 — Application for amendment in the plaint
vis-a-vis for rejection of plaint — Provisions of amendment are not restricted or
controlled by the provisions of Order 7 Rule 11.

3 6 9 17 TF 3T 7 AT 11 — 1€ BT AR BT Faell AT B
e | arg | INeH B deell Jrded — A9NEH & UTaEn siey 7
11 & gragr grT gfdefera ar a3 a8 € 5 9
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Act/ Topic Note No. Page No.

Order 7 Rule 11 and Order 21 Rule 97 — Execution of decree — Third party
claiming himself to be in possession of disputed property — Suit for protection of
possession by the same third party — Plaintiff had opportunity of raising objection
in execution proceedings under Order 21 Rule 97 — Suit rightly rejected under Order
7 Rule 11.

ey 7 M 11 d aew 21 w97 — 3 @1 e — i o g
faarfad Hufed W Wi & MY BT a1 — AT JARI Ul §IRT MU o H=eTor
Tg dq — &l Bl Sl 3R Fwe SRiaRl & f[avg § SI9aRI off — aral &l
e FaRl # ew 21 MIH 97 & SiHId 3Mufcd IS BT IR o —
R 7 M 11 & i ale Sfer ARSR fdhar Tar| - 6 10

Order 7 Rule 11 (d) — Subsequent event — Held, if due to subsequent event, the
original proceedings become infructuous, such event should be taken into
consideration by the court — Suit was dismissed for want of jurisdiction.
MY 7 R 11 (8) — TeaTqadt ger — afafeiRa, afe gwardadt gen
& HRUT Jol HrIATE] fARefd 81 Il & 1 FrRITerd Bl VAl "el ol faar
H S AR — 918 &l SAGHR 7 84 | FRE fdhar m |

7 (i) 12
Order 9 Rule 13 and Order 17 Rule 2 — Application to set aside ex parte decree
— Maintainbility.
3T 9 o 13 TF 31w 17 M 2 — U Ueli oI &1 ST a3 =g
3Maes — aryofirr | 8 (i) 13
Order 11 Rule 1 - Interrogatories — But questions in the nature of
cross-examination must not be allowed.
Imee 11 g 1 — aRu — R W T o & gfawRieror &) gapfa &
g, @ Irgufa T8 <+ =Ry | *9 15
Order 16 Rule 1 and Order 41 Rule 23-A — Power of remand — Cannot be
exercised to allow a party to fill up the lacuna of the case.

AT 16 99 1 Td MR 41 I 23— — RAe & oih—faxd uer g
TEROT DI HH BT R G & oy TANT 181 fhar 51 |aaar |

10 16
Order 21 Rule 29 and Order 41 Rule 5 — Execution proceeding — Stay of.

9 21 9 20 UG AR 41 PR 5 — feaTed RIAE — @R |
*11 19
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Act/ Topic Note No. Page No.

Order 22 Rule 4 — Decree in favour of or against a dead person — Party to a suit
expired before final arguments were heard — Legal Representatives were not
brought on record — Decree passed in such matter would be a nullity.
3T 22 99 4 — 9a =fdd & uet # 2frar IS fIwg omafid — a8 &
Vel R 3ifcd T G S & Yd Fd 8 Sl & — Sqd (A gl
AT W T8 ) T — U AWl § uikd IM=fid 3rdpd arl |

*12 19

Order 23 Rule 2 and Order 43 Rule 1-A — Application to recall compromise
decree — Maintainability.

3me 23 9 2 U9 oMY 43 T 1% — wwsiian a0 & yiga™ =g
TG — YOI | 13 19

Order 26 Rule 9 — Appointment of Commissioner — Plaintiff filed a suit for
declaration of easementary rights — Defendant in counter-claim raised an issue of
encroachment by plaintiff upon disputed land — Plaintiff before adducing any
evidence in support of his case filed an application under Order 26 Rule 9 of the
Code for issuance of commission on the issue of encroachment — Such application
would amount to collection of evidence.

MY 26 T 9 — aMgaa @ RYgfad — a7 EIeHR & 9IvoT =g
g w4 far — ufcrardl 1 gfaemar § o<y gy fqanfed % wR aifcrepHo
DI YT ISR — dral o AU YbRU & FHAT H Heg UKd bR b Y4
AT & 3MMee 26 714 9 & S SMAHAT & g IR HHIYE SR PR
Tq MM UK [HAT — VAT e H1ed Hhal & §gel 8N |

14 21

Order 26 Rule 9 — (i) Appointment of Commissioner — Scope.

(i) Commission for demarcation — Scope — Demarcation already done by the
revenue officers and plaintiff filed it in support — There is no need for fresh
demarcation by appointing commission.

3mawr 26 M 9 — (i) emg® @ MYRF-—faaR |

(i) AT T FHRM — fORRIR — oG IRAHBINGT §IRT HURT BT A
gd H fHar Tar O a1l o1 o |§HeE H gwa fhar — AU AMidd @l
PIg AMMaTIHAT T8l | 15 22
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Act/ Topic Note No. Page No.

CRIMINAL PRACTICE:
HRIErD fa=mor:

(i) Mentioning caste of accused in title of judgment — Impermissible.

(i)  Rehabilitation of victim — Whenever a child is subjected to sexual assault,
the State Legal Services Authorities should ensure that the child is
provided with a facility of counselling by a trained child counsellor or
child Psychologist.

(iii)  Sentencing — The mitigating circumstances which weigh in favour of the
accused must be balanced with the impact of the offence on the victim,
her family and society in general.

() Frofa & e J fga o A1 & Ioolg BRAT — FATBH |

(i) NfeT &1 gat — w9 Wt B qed NS T B ReR B
g, A o9 faffe |ar wiieRen &1 g8 gEREd wxar @y &
AP D TP URIMET 97l Wl AT 1 91 AAIdSe g
oRTTe @7 e U @

(ili) TUSTY — TUSIQY HH HR arell URRART ST figaa & ueT
g, 92 Nifsd, S9a URIR 3R AT AT OR JTURE & YT
& |1 Adferd far ST =Ry | 16 23

CRIMINAL PROCEDURE CODE, 1973
Tus Ufshar dfgdar, 1973

Sections 53-A and 164-A — Failure to conduct DNA — Drawing adverse inference in
the light of section 114(g) of the Act r/w/s 53-A of the Code, not proper.
gRIY 53—F T4 164—H — SIUAY TR0 d_- H f[dmerar — ffzs o
gRT 53— FgUfed ORI 114 (B) & UHRT § famia sy Marer Sfa
el | 34 (ii) 60
Section 154 — Delay in lodging FIR — Effect of —The Court must look for the
possible motive and the explanation for the delay as well as consider its effect on
the trustworthiness of the prosecution witnesses.
gRT 154 — U9 ol RUE g xR ¥ fdeld — 99d — IRITed &l
I S22 iR fIcld & Wiaxr @ @i &3l a1fey QiR 1o
AT BT fITa=-T—IdT U, SHDT a1 U491 U8l IR IR 6T 413y |

17 (i) 26
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Act/ Topic Note No. Page No.

Sections 197 and 239 — See section 19 of the Prevention of Corruption Act, 1988

YRIY 197 UG 239 — T YR IR0 a4, 1988 &1 &RT 19 |
18 28

Sections 216, 374 and 386 — Appeal against conviction — Absence of Advocate at the
time of hearing — Without hearing accused or his advocate, appeal cannot be
decided — In absence of advocate, court should have appointed a lawyer to espouse
his cause.

Alteration or addition of charge by appellate court — Permissibility.
gRIG 216, 374 T4 386 — aIVNfg & fdwg AUT—gars & FHI Sferaar
& IFURATT — IR a1 S¥a iffgaar o g a1 srdia # ok =i
T ST Addr &, I SAftgaar rguRerd o, dl <IITerd &I SHHBT U
AT B & oy U 31 Sifdaad & Fgad &3 @nfey |
YT IR §RT ARG ¥ gRaa a1 gRae= — =i |

19 (i) & (i) 29
Section 222 (2) — See sections 308 and 338 of the Indian Penal Code, 1860
gRT 222 (2) — <W AR GUS AfZdl, 1860 BT TRV 308 Ud 228 |

33 58
Section 313 — See sections 120 — B and 411 of the Indian Penal Code, 1860 and
sections 3 and 114(a) of the Evidence Act, 1872.
gRT 313 — Q@ YR §US Wladl, 1860 &I &RIT 120 — &1 TG 41 AR A
JATTH, 1872 BT GRIT 3 TG 114(P) | 30 49
Sections 227 and 465 — See sections 13 and 19 of the Prevention of Corruption
Act.
gRIY 227 Td 465 — <@ UCMAR FROT JETIH, 1988 Bl &R 13
Tqd 19 | 20 33
Section 313 — Expert witness — Authenticity of such report has to be proved
through evidence — Relevant question needs to be framed u/s 313 of the Code as
well.

eRT 313 — faRIver well — Ui R &1 fqeaa-iiadr wed & g1 €1 yH1ord
DI ST Febell & — ARl BT URT 313 & Hcid FaId gz FHT w1 o
A 3faeIdHdr 3 | 36 64
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Section 319 — (i) Power to summon any person as accused — Stage — Whether the
trial court can pass such order in the judgment? Held, No.

(if) Grounds to invoke section 319 of the Code — Trial court passed the order
without considering the grounds constituting the offence on the basis that his role
was suspicious — Such vague finding is not sufficient to implead any person as
accused.

gRT 319 — (i) [HH I BT FAYaT & U H FAT B DI WAfdd — UehH
— 7 IR =rarery o § VT e uiRd dR Adhdl §f IR, Tl |
(i) &RT 319 BT AT o7 ® MR — AR =TT 7 URET ST HRA
Il BRBI R IR f6y 997 e 9 R ) uiRd fhar o SH@!
qffeT dferg off — v srue fshy el aafdd & ifigad & w4
3Mfela R 7 g e | 21 34

Section 319 — Summoning of additional accused — Opportunity of hearing.

gRT 319 — AfARTT ARG DI FAT fbaT ST — Farg Bl JIR |
22 36

Section 451/ 457 — See section 47(1) of the Excise Act, 1915 and section 39 of the
Wild Life (Protection) Act, 1972.

€RT 451 /457 — T IMEHN MAFIH, 1915 (AH.) B &RT 47 (1) UG a0
grofl (HReT0T) JMSAIH, 1972 1 gRT 39 | 23 37
CRIMINAL TRIAL.:

TuRIferes fa=moT:

— Burden of proving a fact which was especially within the knowledge of accused —
Has to be discharged by the accused — But to invoke section 106 of the Evidence
Act, the prosecution has to establish the foundational fact.

— 9 T B AT BIA BT AR Sl (IR SWIAT B S H AT —
B & FEeMa BRAT BRI — R Wied AR B GRT 106 BT
JTtd o & oy AT B gATeT Toal Bl IIfud HRAT BRI |

27(ii) 43
— Sentence — Leniency — Only because an accused remained on bail for a long time
cannot be a ground by itself to show leniency — Factors for deciding question of

showing leniency depends upon the facts and circumstances of the case and conduct
of the accused cumulatively.
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Act/ Topic Note No. Page No.

Gl — IERAT — bad FWYdT BT ofd THI Tb Ul IR BT A1 W
FERAT &RIG B & o AR T8l 81 Febal — IaRaAT SR BRI & ford
3eID HREH YBIOT & bl Ud YRRl qr siffged & 3fMaRo W)
b wY I R B § | 24 39

EVIDENCE ACT, 1872
ey IAfSfHTH, 1872

Sections 3, 45 and 118 — Acquittal of co-accused — Effect.
gRTS 3, 45 U9 118 — HE—3MMYa &I QIVHfdd — YT |

35 (ii) 62
Sections 3 and 114 (a) — Offence of dishonestly receiving stolen property —
Disclosure statements made by co-accused solely does not suffice to draw a
presumption u/s 114 (a) of Evidence Act.
YRS 3 Td 114 (b) — RIS g Tl 984T Yddb UTG B b 3TURTE —
YT Ud 3T FE—AWYddl & Udbed HF A1H Aied AT B gRT
114 (B) B I SULIROT ATHT B & ford qai Fal 2 |

30 (i) 49
Sections 8, 32, 54 and 56 — Judicial notice in criminal cases — When permissible?
gRIY 8, 32, 54 Ud 56 — QIUSH AMCH H TMAD (A&l — e ITA?

32 (i) 55
Section 9 — Principle of parity — The Court cannot make a distinction between two
accused, this will amount to discrimination.

gRT 9 — FHFAl &1 RIgid — ~ITed &1 IWgadl & Aed iR a8l ax
AHhaT, I UeTaTcH BT | 31(ii) 51
Section 11 — Plea of alibi — Standard of “strict scrutiny” is required when such plea

is taken — When prosecution relied on eye witness then something more than ocular
statement ought to have been present to prove the alibi.

Criminal history of deceased — Simply because the deceased has a chequered past
which constituted several run-ins with the law, cannot be a factor to give benefit
thereof to accused.

gRT 11 — I3 SURAT BT Ifarh — S T 3ifdare forar Smar & o
"R S D HIFD DI LDl Bl & — oid AT YeT defaeii Hrefl
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Act/ Topic Note No. Page No.

R feary HRa1 8 d1 o= SURATT BT ifiard Arfed v & forv HiRkg®
DT H F{B 3NAh IuAL B =AMLY o7 |

D DI SMURTED TOYH — dadl sHfY b Jad &1 A & A1y FgsRd
AR — FeTd Jad AT &, AMGER DI A < Pl HREb 8l 81 Ahd |

17 (i) & (iii) 26
Section 27 — (i) Memorandum and recovery — Short span of time between
statement, recovery and arrest — Whether such situation casts any doubt on the
prosecution case? Held, No.

(i) Custody — Connotation of — It has a wider meaning for the purpose of section
27 of the Act.

gRT 27 — (i) STUF 3R REEH — HH, A MR ARTART & 77 &4
IHITORTST — 1 U1 Rerfar Sif¥ais= 9ol IR $Is Weg S~ edl & 7
sfafeaffRa, =t

(ii) SIFARETT — I — SHBT ATID 37 T | 25 40
Section 32 (1) — (i) Dying declaration — Tutored and doubtful — Before convicting

the accused on the basis of sole dying declaration, court must come to the
conclusion that it is trustworthy, reliable and one which inspires confidence.

(i1) Dying declaration against several accused — Interpretation of.

gRT 32 (1) — (i) FgBAA B — RErn g AR dfeer — A

HGBIel™ HAT B AR TR AT Pl QY S I Ugdl, <A Bl

gvﬁwéwwm%ww@ﬁaﬁw:ﬁﬁaﬁ?ﬁwmﬁﬁﬁm
I

(i) 3 AT & [Ivg FIdIele BT — g | 26 4

Section 106 — Circumstantial evidence — Burden of proof — The law does not enjoin

a duty on the prosecution to lead such evidence which is almost impossible or
extremely difficult to be led.

Circumstantial evidence — Additional link.

gRT 106 — IRRATISTT A& — FId BT IR — YUT Yehlaal H IR TURTE
— ffer IS "eT & U A1eg DI YA B DI AYeT Tl el 7 o
U BRI A9 B AT AT Do B |

gRReIfIS= AT — SfiaRad del | 27 (i) & (iii) 43
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Act/ Topic Note No. Page No.

Section 114 (g) — Appreciation of evidence — Merely because minor was allegedly
raped, accused cannot be mechanically held guilty.

gRT 114 (B) — A& BT JeAH — ARG ¥ TARHR & D HROT g
Pl AT AR R N g &1 fhar S A | 34 (i) 60
Section 118 — (i) Child witness — Duty of the Trial Court before recording evidence
of child.

(i) Testimony of child witness — Court must make careful scrutiny of evidence of
child witness to rule out the possibility of being tutored.

gRT 118 — (i) 91T el — dTeTd DI A& BT 3MMeRgT BT & Jd ATIH
JNTPRIBT T8 B B |

(ii) ITerITE B URNTET — ST BT qrerdrell & RIER S &) FHTa=1
DI R B D oIy IS AT BT TG Ydd YR HAT MY |
28 46

EXCISE ACT, 1915 (M.P.)
TP IS, 1915 (A.9)

Section 47 (1) — Interim custody of vehicle — Magistrate may proceed with the trial
but regarding confiscation, order of Executive Magistrate will be final.
€RT 47 (1) — a1 ®I FART AR — ARTRL T AR SR g FHaT ©
fhg IS BT & Hae H HRIUTSID ARG S BT AT SifcH 1T |

23 (i) 37

GUARDIANS AND WARDS ACT, 1890

& Ud ufiurey ifdfa, 1890

Section 12 — See sections 21 and 31 of the Protection of Women from Domestic
Violence Act, 2005

gRT 12 — <O ool &1 | Afgereil &1 \Reqor ifdfgH, 2005 @1 €RTG 21
Ud 31 44 78

HINDU SUCCESSION ACT, 1956
fag Sciffrar siff+, 1956

Section 6 and proviso to section 6 (1) — (i) Coparcenary property — If the ancestral
property is in the hands of a sole surviving coparcener, then the said property turns
into separate property.
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Act/ Topic Note No. Page No.

(i1) Right of female child — Such testamentary disposition of property which had
taken place before 20" day of December, 2004 is saved by proviso to section 6 (1).
gRT 6 Td IRT 6 (1) BT Wgd — (i) FeaI¥d Hulcd — Il Iqe Fufed
T S e & Bl ¥ © a1 a8 WUl gere wufed # uRafid
RS

(i) 92 BT ARHR — VAT JHRH G S b i 20 fAIwR 2004 &
Ud AT B 98 ORI 6 (1) & U I ATged B8ET| 29 47

INDIAN PENAL CODE, 1860
YRAI U Gfadl, 1860

Sections 34, 148, 149, 201 and 302 — Conversion of charge from section 149 to
Section 34 — If the common object does not necessarily involve a common
intention, the substitution of section 34 for section 149 might result in prejudice to
the accused and therefore, ought not be permitted.

GRS 34, 148, 149, 201 TG 302 — &RT 149 ¥ &RT 34 H RIY &I YRTTH
— gfe AT ST H avd ®U I Ud AT Iy Aftferd T8l ®, 9
IRT 149 & A WR IRT 34 & Tl WATIF BT YRV Afgad & UfT gairg
B AHAT § I FADI A el & S ARy | 19 (i) 29
Sections 120-B and 411 — Criminal conspiracy — Requirement of agreement
between two or more persons.

gRIY 120—d T 411 — RIS TSI — T AR I Al & 7eg
CRGECARSICERETSIN 30 49
Sections 148, 149, 302 and 307 — See section 154 of the Criminal Procedure Code,
1973 and section 11 of the Evidence Act, 1872.

YTRTU 148, 149, 302 UG 307 — < SUS UfhaT Aiadl, 1973 &I &RT 154 3R
ey AT, 1872 B GIRT 11 | 17 26

Sections 149 and 395 — Unlawful assembly — No identification parade was held
— Appellant was part of a big mob and witness were not acquainted with him earlier
— Evidence found to be unreliable — Conviction set aside.
gRIG 149 U9 305 — fAfY fawg M@ — @ig RERE ws T8l g8 o —
AT U ST WIS P AG AT U9 el S gd ¥ Aol ol off —
A1ed BT fIeaa-g & 741 7 — RGBT UG fdhar T |

31 (i) 51
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Act/ Topic Note No. Page No.

Section 302 — Murder — Proof of.

gRT 302 — &1 — YA | 32 (i) 55
Section 304—B — See section 32(1) of the Evidence Act, 1872.
gRT 304—F — <% A&y AT, 1872 &1 aRT 32 (1)1 26 41

Sections 308 and 338 — Alteration of conviction from section 308 to one u/s 338
of IPC in absence of charge u/s 338 of IPC — Whether permissible? Held, Yes.
gRTY 308 TG 338 — ©RT 338 WG H. B AL IR & JG H &RT 308 B
it qrafifg &7 T 338 M H. H uRads — a1 srgea 27? iR,
Bl | 33 58
Sections 342, 376 (1) and 376 (2) — See section 114 (g) of the Evidence Act, 1872
and sections 3 (a) and 4 of the Protection of Children from Sexual Offences Act,
2012.

gRTC 342, 376 (1) TG 376 (2) — <& WAy MAFIH, 1872 ® URT 114 (D)
3R <IfiTh STURTEN & dTetd] &l HReTUT JIfSfHY, 2012 BT &RTY 3(F) TT 4 |

34 60
Sections 342 and 376 (2) (g) — Gang rape — Proof.
gRIY 342 Ud 376 (2) (B) — ATHfed AT — YA | 35 (i) 62
Section 376 — Rape — Appreciation of evidence.
gRT 376 — TATHT — ART BT oD | 37 68

JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN)
RULES, 2007

fPeaR = @E® B <@ G AR G=evn) frm, 2007

Rule 12 — Determination of age — Documents — Rule 12 reveals that while
conducting enquiry regarding age, Court should consider the documents as
mentioned in Rule 12 (1) (i) to (iii) — However, it is upon the Court to whether or
not to rely upon such documents without any further enquiry.

e 12 — oy &1 FERY — s@ES — 99 12 9 wWe § & e
MY & | H I B FHT 1 12 (1) () A (i) § IeolRad xS
W AR M — fbg I8 R R R S {6 98 59wl w®
fa=r o Sifg & favara & a1 9 W | 38 69

JOTI JOURNAL - FEBRUARY 2024 XII



Act/ Topic Note No. Page No.

LIMITATION ACT, 1963
gRT e, 1963

Section 5 — Condonation of delay — While appreciating reason for condonation of
delay, Court should distinguish between an “explanation” and an “excuse”.

URT 5 — fdcig &|1 — fAdd BT &F BT & HRY R AR Hd 999,
39 70

MOTOR VEHICLES ACT, 1988
ey JfRfAay, 1988

Section 10 — (i) Driving licence — If a person is licensed to drive a particular
category of vehicle but there is lack of endorsement to drive a commercial vehicle,
will not exonerate the insurance company.

(ii) Offending vehicle — Motor cycle — Driver was having a licence to drive a Light
Motor Vehicle (Non-transport) and Heavy Motor Vehicle — He was not licensed to
drive a two wheeler which is a vehicle of separate category — Tribunal righty orderd
for pay and recover.

gRT 10 — (i) 14 A — IS bl fdT & urq fadr faRre soff &
I8 Dl AT DI A B b MaARAD a8 aTel & HaeT H Y[
el & I9 41 BuHl DI [dga T8I fhar S | |

(i) HCATBRT a8 — HAICIAISIbd — dTeld & YN 8o HICR A AT
(R—URaeE) 3R MRI AleX IM T & = o — IqD U al ufea
daTed a1 AT el ol i {6 g a7t &oft &7 are 8 — arfdrawor

SRT UIRT YA B AR el BT 3 S | 40 72
Sections 166 and 173 — Compensation — Reduction of.
gRIY 166 TG 173 — UlAHR — Pkl | 41 73

Sections 166 and 173 — (i) Motor accident claim — Plea of false implication of
vehicle — Burden of proof is on the insurance company.

(if) Valid and effective driving license — Mere absence of endorsement in the
driving license is not sufficient to exonerate the insurance company.
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gRIG 166 TG 173 — (i) AICY GUTAl QAT — d18 3 wU 9 Al b
S T 3TWdTh — Agd BT 4R 491 HUH W |
(ii) 9 3R YATdT ITET AT ST — Ddel a1 aTel AW H YsSidhd
&7 31d 9T Hu BT fagad we & fore gafa =8 2

42 75

NEGOTIABLE INSTRUMENTS ACT, 1881
et foraa sifSf<aE, 1881

Sections 141 (1) and 141 (2) — (i) Offence of dishonor of cheque by company/
partnership firm — Conditions required.

(it) Criminal liability — Attracted only against those, who at the time of commission
of offence, were in-charge and responsible for conduct of business — If the Director
wants the process to be quashed, he must make out a case that trial against him
would be an abuse of process of Court.
TR 141(1) TG 141 (2) — (i) U /AEEN BH §RT Id P G BT
JIURTY — MITIH I |
(i) SRS STRE@ — Hael S AfdTd & fT6g BT BT 8, ST TR
HINT PId TAT III™T b Gl B ol JIR) 3R TR o |

43 76

PRACTICE AND PROCEDURE:
eIl U4 Hfehar:
— |If a counsel withdraws his vakalatnama, then in the normal course the Trial

Court should issue a notice to the concerned party to engage another counsel —
Such party should not be proceeded ex-parte.

e ATt 7 YT FhTIa- T a9 o forr 8 a9 Mg 3 g@H H
fIeRl < $1 Fdfd bR Bl 37 Afdaadt Fgad s & ford
FAAIH IR FRAT MY — U UeTdR & fOvg (el HRAE! el
BT ST ATRY | 8 (ii) 13
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PREVENTION OF CORRUPTION ACT, 1988
yeER R AfRf=g9, 1988

Sections 13 and 19 — Application for discharge of accused on the ground of invalidity
of sanction — Maintanability.

gRIG 13 Td 19 — SIWYa & I o AMAGH — HolI DI LT Bl
MR R G907 | 20 33

Section 19 — (i) Sanction for prosecution — Applicability.

(i1) Discharge — Accused was charged with offences both under Prevention of
Corruption Act and Indian Penal Code — He was discharged from offence u/s 19 of
the Act — This alone cannot be a ground for not prosecuting accused for offences
under IPC.

gRT 19 — (i) WA & ford ARl — YIS |

(i) S — JAMGFT TeER FarReT JRIFH vd aRA™ gve |igdr Ml
& AT URTE H RIMTT fhar 1 o — IW A H & arT 19 &
3T HORI B T H AR AR IfAFRM & faid IuRTe | I
fobar a1, NG B! AR TU€ Gl & Jfavia fuRmEl § WA A
IR BT DI JgT AR 2l 81 FhdT | 18 28

PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT, 2012
T STORTE | qTeAd! BT A-E0T IR, 2012
Sections 3, 4, 5 and 6 — See section 313 of the Criminal Procedure Code, 1973
gRIS 3, 4, 5 Y4 6 — IO QUS UfHAT AT, 1973 B IRT 313

36 64
Sections 3 (a) and 4 — See sections 342, 376 (1) and 376 (2) of the Indian Penal
Code, 1860, section 114 (g) of the Evidence Act, 1872 and sections 53-A and 164-A
of the Criminal Procedure Code, 1973
gRY 3 (@) Td 4 — <% AR GUL Afdl, 1860 B &RV 342, 376(1) U4
376 (2), A& IAfAFTH, 1872 BT &RT 114 (V) 3R TUvs Ufchar dfedr, 1973
Pl gRTT 53— TG 164—DH 34 60
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PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT, 2005
o] fEar | ARXarel o1 wveror afafeaH, 2005

Sections 21 and 31 — Temporary custody — Only a woman subjected to domestic
violence or a person applying on her behalf can claim temporary custody under the Act.
gRIG 21 Ud 31 — 3RATS 3AfWRer — R 981 Afger rae dr v 24T
TS ¢ 31Ud] I B W W A1 AT ST < & & L T & faa
IREATS AFARETT HT Fhell B | 44 78

REGISTRATION ACT, 1908

Fordipvor srfefraH, 1908

Section 17 (1) (e) — Registration — Family settlement through “Panch Faisla” —
Whether registration of such document is required? Held, No.
gRT 17 (1) (§) — USTT —"U9 HAaT’ @ Je9d § gRaRe aaavel — a1
U SIS T USR] e &7 SMAHEIRA, el | 45 79
Sections 17 (1-A) and 49 — Unregistered agreement to sale — Admissibility.
gRI¢ 17 (1—) Td 49 — I & oY SUSIHd IR — T |

46 80

Section 17 (2) — Unregistered document — Admissibility.
gRT 17 (2) — 3USihd TS — YTl | 47 81

RIGHT TO FAIR COMPENSATION AND TRANSPARENCY IN LAND
ACQUISTION, REHABILITATION AND RESETTLEMENT ACT, 2013
A 31ferrgvr, gate iR gReIiuq § SR ufter vd uReRiar &1 AffeR
ST, 2013

Section 63 — Jurisdiction of civil court — After passing of final award, suit cannot
proceed further as u/s 63 of the Act civil court has no jurisdiction to record any
finding on the validity of the acquisition proceedings.

gRT 63 — RIfdd =T &1 gaEeR — 3ifaw tare uiRd 89 & SWRid
q1e AN T8I Il Febdll difch AT BT gRT 63 B IFAR FITER AT
@ YN VAT Dl SAGR T8l 2 o & a8 sfeweer & driargl o
JudT & e § PIs Ty T IS | 7 (i) 12
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SECURITIZATION AND RECONSTRUCTION OF FINANCIAL ASSETS
AND ENFORECEMENT OF SECURITY INTEREST ACT, 2002

focia afaal &1 gfeffaexor @ gefest &k gftegfa f@a wad=
e, 2002

Sections 13 and 14 — (i) Application for possession of secured asset — Competent
authority — CJM is competent to decide such application and such order is not hit
by any illegality or incompetency.

(if) Notice to borrower — Whether it is required to issue notice to the borrower or
third person before deciding application u/s 14 of the SARFESI Act? Held, No —
Opportunity of hearing is not required to be extended to the borrower or any third
party.

gRIG 13 TG 14 — (i) gREAd HuRy & aMiducy & fog ardes — He
RPN — &g =¥e Afdige U 3ffded IR Hoig o H Wed © Ud
AT T Al STaedT AT IMeTHAT ¥ IR el B |

(i) o @1 Afed — w7 WeAT AT B gRT 14 B AT T
Jrde fRTad R & gd ol A1 Jedig Afch Bl A SIRT HRAT aedh
2° JMEIRG, &l — Gd1s &1 VAT BIs AqdR kol A1 Bl JAT ued
BN T DI AMATIHAT ol ¢ | 48 83
WILD LIFE (PROTECTION) ACT, 1972

T groft (Eveon) rffes, 1972

Section 39 — Confiscation proceedings — The provisions of section 39 of Wild Life
(Protection) Act and section 47 (1) of the Excise Act are enforceable in different
domains — Law explained.

&R 39 — ITSTNAT HIAATE! — €IRT 39 I=7 YO (FReTon) SifSfrd iR SradrRy
AATH & aRT 47 (1) © yraen= A= et # gard B € — fafdy awss
TS | 23 (i) 37
SPECIFIC RELIEF ACT, 1963

fafAfase argam fdfae, 1963

Sections 34 and 38 — Suit for perpetual injunction — Maintainability — Seeking
relief of declaration of title, when necessary?

gRIY 34 T4 38 — T AR =g I8 — UINUIIAT — ¥&cd Bl G Bl
AERIAT DI IMITIHAT 6 Bl 87 49 85
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TRANSFER OF PROPERTY ACT, 1882

|Hfcd 3iaxor JAfefaH, 1882

Sections 54 and Proviso to 58 (c) — Sale or mortgage by conditional sale —
Determination.

gRIY 54 U9 58 () & URegd — [dhd 3feral W fAhd g§RT a8 —
AT | 50 87

PART-I1I
(CIRCULARS/NOTIFICATIONS)

1. Notification dated 23.02.2024 regarding date of enforcement 1
of the Bharatiya Nagarik Suraksha Sanhita, 2023 Bharatiya
Sakshya Adhiniyam,2023 and Bharatiya Nyaya Sanhita, 2023
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EDITORIAL

Esteemed readers,

| take immense pride in presenting this edition of the JOTI JOURNAL which
has entered its glorious 30" year of publication. This JOURNAL running since 1995,
is a repository of knowledge and wisdom and boasts of a splendid collection of case
laws, articles, legal problems, guidelines, relevant Acts and amendments. JOTI
JOURNAL is indeed an invaluable asset of the Madhya Pradesh State Judicial
Academy.

This year had a wonderful start as the Madhya Pradesh Nyayadheesh Sangh
organized the X Biennial Madhya Pradesh State Judicial Officers’ Conference on
13" & 14™ January, 2024 at Ravindra Bhawan, Bhopal. This Conference gave an
opportunity to listen to eminent Judges of the Supreme Court such as Hon’ble Shri
Justice Sanjeev Khanna, Hon’ble Shri Justice Anniruddha Bose, Hon'ble Shri Justice
Abhay S. Oka, Hon’ble Shri Justice Vikram Nath and Hon’ble Shri Justice
J. K. Maheshwari as well as our Chief Justice Hon’ble Shri Justice Ravi Malimath and
noted speakers on divergent topics affecting our day-to-day court functioning. It is also
a matter of delight that our Hon’ble Chief Justice interacted a great deal with the
members of the district judiciary. It is very rare that we get to witness an event of this
grandeur and also to interact with Hon’ble Chief Justice which boosted the morale of
the Judicial Officers of Madhya Pradesh.

On the momentous occasion of India's 75" Republic Day, the Hon’ble Chief
Justice unfurled the National Flag at the Academy on 26™ January, 2024. Readers can
take a glimpse of this event from the photograph section of this edition. It is
noteworthy that the Hon’ble Chief Justice in his Republic Day address has announced
the launch of ‘Vision 2047’ with the aim that by 2047, no case remains pending for
beyond a year from its institution at Madhya Pradesh. Let us put in our best efforts in
materializing this ambitious goal. The Civil Judges, Junior Division of Batch of 2022
concluded its Final Phase training on 30.01.2024. It was a heart warming and proud
moment for the Academy and personally for me too to see the Judicial Officers ready
to render their services for the cause of justice. The institutional phase is the longest
training course and to witness the transition in their personalities as Judicial Officers
over a period of one year has been a gratifying experience.

The Refresher Course for the Civil Judges completing 5 years in the service
was conducted from 05.02.2024 to 10.02.2024. This Refresher Course conducted at
an interval of 5 years of completion of service, offers a good chance to the in-service
Judges to revisit the core law areas, raise their legal issues and update their knowledge.
The Academy is also working towards enriching the technological knowledge of the
advocates and the ministerial staff by organizing ECT programmes. So far, two
programmes have been conducted in the series in the year.
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I would like to implore our readers to please give a read to ‘OUR LEGENDS’
of this edition that being, Hon’ble Shri Justice A.P. SEN. His Lordship is well known
for rendering a verdict safeguarding the personal liberty of the citizens during the
emergency. His view in the landmark case of Shivkant Shukla v. ADM, Jabalpur,
1975 MPLJ 66 is a revered stand even today. | hope our readers will draw inspiration
from His Lordship’s journey.

It is important to make mention of the new Criminal Laws: Bharatiya Nyaya
Sanhita, 2023, Bharatiya Nagarik Suraksha Sanhita, 2023 and Bharatiya Sakshya
Adhiniyam, 2023 for which the date of enforcement has been notified as 1% July, 2024.
In order to better equip our Judicial Officers to deal with this transformation, the
Academy is preparing a research pool of trainers who will travel to the districts and
conduct training sessions on the new criminal laws. The training shall focus on
highlighting the changes introduced in the new laws and pondering upon the way
forward. Apart this, headnotes from the leading cases decided by the Hon’ble Supreme
Court and High Court have been included, as always.

I would like to conclude by quoting Judge’s Prayer from the Nyaya diary
conceptualized by our former Chief Justice Shri Shivdayal Srivastava (reference may
be made to the article “OUR LEGENDS” from December, 2023 edition of this
Journal):

Supreme Lord of all truth, knowledge, and judgment, without whom

nothing is true, or wise or just!

Look down with mercy upon Thy servants whom Thou sufferest to sit in
earthly seats of justment to administer Thy justice to Thy people!
Enlighten their ignorance and inspire them with Thy judgments!

Grant me grace, truly and in partially to administer Thy justice and to

maintain Thy truth to the glory of Thy Name! And of Thy infinite mercy

so direct and dispose my heart that | may this day fulfil all my duty in

Thy fear and fall into no error of judgment!

Give me grace to hear patiently, to consider diligently, to understand

rightly, and to decide justly!

Grant me due sense of humility, that | may not be misled by my wilfulness,

vanity or egotism.

This poem moved me for it captivates the emotions of a Judge so beautifully.
May we all succeed in this onerous duty bestowed upon us.

Best wishes

Krishnamurty Mishra
Director
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Hon'ble Chief Justice Shri Ravi Malimath unfurling the National Flag on 26.01.2024
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APPOINTED CIVIL JUDGES, JUNIOR DIVISION OF 2022 BATCH
(16.01.2024 to 30.01.2024)
Group

FINAL PHASE INSTITUTIONAL INDUCTION COURSE FOR THE NEWLY
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MADHYA PRADESH STATE JUDICIAL ACADEMY, JABALPUR

i
A

Key issues relating to Forest & Wild Life Laws

(02.02.2024 & 03.02.2024)

Refresher Course for Civil Judges (on completion of 5 years of service) (Group - I)
(05.02.2024 to 10.02.2024)
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PART — |

MESSAGE DELIVERED ON THE 75™ REPUBLIC DAY BY
HON’BLE SHRI JUSTICE RAVI MALIMATH,
CHIEF JUSTICE, HIGH COURT OF MADHYA PRADESH

My esteemed Sister & Brother Judges,

Shri Prashant Singh, Advocate General,
State of Madhya Pradesh,

Shri Pushpendra Yadav, Deputy Solicitor
General, Union of India,

Shri Prem Singh Bhadouria, Chairman,
State Bar Council of Madhya Pradesh,

Shri Sanjay Verma, President, High Court
Bar Association, Jabalpur,

Shri Praveen Dubey, Secretary, High Court
Advocates’ Bar Association, Jabalpur,

Smt. Shobha Menon, Senior Advocate &
President, Senior Advocates’ Council,
Jabalpur,

Shri Alok Awasthi, Principal District &
Sessions Judge, Jabalpur and the other
Judicial Officers at Jabalpur,

Shri R.C.S. Bisen, Member Secretary and other officers of the M.P. State Legal
Services Authority,

Shri Krishnamurty Mishra, Director and other officers of the M.P. State Judicial
Academy,

The Registrar General and other Officers of the Registry,

All the young Judicial Officers who are undergoing training in the M.P. State
Judicial Academy,

Office bearers of the Bar Council,
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Senior Advocates and other members of the Bar,

The staff and employees of the High Court of Madhya Pradesh. | notice that many
of them have come with their children, a warm welcome to everyone.

Ladies and Gentlemen,
| wish you all a very happy 75" Republic Day.

The Republic Day is an occasion to celebrate. It is a day to reflect. It is a
day to assess our contribution to the institution and to the Nation. A lot has
happened over the course of the year in Madhya Pradesh. It is my belief that the
judiciary is accountable. Society needs to be cognizant of what we have achieved
and what we are in the process of achieving. It is our duty to inform the citizens
about our successes as well as our failures. Whosoever wishes to learn about the
contributions of the judiciary must be apprised of the same. With this in mind, in
the year 2023, | presented an overview of the undertakings by the Madhya Pradesh
judiciary for the year 2022. | will now present a briefing on a few of our many
undertakings for the year 2023, for the positive development of the justice delivery
system of Madhya Pradesh. | will also touch upon what we have in store for the
future.

| would like to commence with our non-judicial, noble initiative, Boond.
Over a period of 4 months, from 1% September, 2023 to 31 December, 2023, an
aggregate sum of Rs.5,90,000/- was collected from the Chief Justice and Judges of
the High Court of Madhya Pradesh. This amount was used to procure and distribute
food, clothing, mattresses, medicines and many items amongst the poor and
vulnerable members of society across Madhya Pradesh. Blankets and clothes that
protect against the harsh winters have been the special focus this season. What we
receive is incomparable to the amount that we are giving, but it does make a
difference to someone’s lives and it is a start. Hearty congratulations to each judge
of the Madhya Pradesh High Court who has contributed to this noble cause.

With respect to appointments and filling up of vacancies in the district
judiciary, two advocates were appointed as District Judges (Entry Level). One
judicial officer amongst the Civil Judges, Senior Division on successfully passing
the limited competitive exam, was appointed as a District Judge (Entry Level).
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137 Civil Judges, Junior Division were appointed and administered oath followed
by the appointment of six more Civil Judges, Junior Division.

174 Civil Judges, Junior Division were promoted as Civil Judges, Senior
Division. 80 Civil Judges, Senior Division have been promoted as District Judges.
Therefore, in all, 254 judicial officers were promoted.

On successful completion of the probation period, 403 Civil Judges, Junior
Division were confirmed. Three District Judges (Entry Level) were granted
Selection Grade Scale. 202 judicial officers of the Madhya Pradesh Judicial Service
cadre were screened on completion of the qualifying service of 10 years or on
attaining the age of 50 years, whichever was less.

1,178 representations seeking up-gradation of ACRs for the years 2016 to
2020 were considered and effected, when required.

The recruitment process for 21 posts of M.P. Higher Judicial Service
District Judge (Entry Level) Direct Recruitment from the Bar is ongoing. The
recruitment for 199 posts of Civil Judge, Junior Division (Entry Level) Exam, 2022
is ongoing.

156 Advocates of the District Courts and 6 Advocates of the High Court
have been appointed as Commissioner of Oaths.

With respect to the staff and employees, 41 applications for compassionate
appointment were approved and appointment orders were issued. 303 Class Il
employees and 110 Class IV employees have been promoted. The selection process
for the appointment of 915 persons in Class Il cadre and 456 persons in Class IV
(Contingency Fund Employees) is under progress. Regular appointments were
made to two posts of Personal Assistants, two posts of Stenographers, three posts
of Horticulturists and six of Junior Judicial Translators. 25 employees belonging to
Class IV cadre were promoted to the higher posts.

The departmental promotions after the amendment of the Madhya Pradesh
Services (Recruitment, General Conditions of Services, Conduct, Classification,
Control and Appeal) Rules, 2017 were effected for selecting 4 posts of Senior
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Judicial Assistants. 898 candidates were selected for Class-111 posts of
Stenographer Grade-2, Stenographer Grade-3 and such other posts.

The recruitment process for 40 posts of Junior Judicial Assistant and 23
posts of Data Processing Assistant in the High Court is underway. Recruitment
process for 5 posts of Technical Assistant (Computers) is also under progress.

Physical infrastructure was strengthened over the course of 2023. The
foundation stone for the new annexe building of the High Court of Madhya Pradesh,
Jabalpur was laid by the Hon’ble President of India on 27" September, 2023.
Construction work has since commenced from 1% January, 2024.

New court buildings, consisting of an aggregate of 39 courtrooms were
inaugurated at Vidisha, Ganjbasoda, Maheshwar and Sonkatch. A 10 courtroom
building at the District Court Mandla, a 4 courtroom building at the District Court,
Morena were also inaugurated. Child friendly court buildings at Tonkkhurd,
Khategaon, Sohagpur, Beohari and Jaisinghnagar were inaugurated. These projects
were not only completed within the allocated budget, but there were also a savings
of Rs.29.40 Crores. This reflects the economical approach taken by the High Court.

E-Seva Kendras were inaugurated at Dheemarkheda, Barhi, District Court
Katni, District Court Mandsaur and District Court Dhar. Mediation Centres were
inaugurated at Mahidpur, Mehgaon, Harsood, Tonkkhurd, Deori, Rehli, Budhar,
Ichhawar, Budhni, Hathod, Sonkachchha, Deosar, Birsinghpur-Pali, Rajendragram,
Beohari and Sailana. As with the courtroom projects, the buildings were also
constructed in an economical and sturdy manner resulting in a total savings of
Rs.131.92 Lakhs.

Certain buildings are in the final stages of completion, including a new court
building at Indore with 169 courtrooms, a new court building at Rewa with 42
courtrooms and a new court building at Gwalior with 83 courtrooms.

The proposal for construction of a new building for the Madhya Pradesh
State Judicial Academy, amounting to Rs.498.41 Crores has been sent to the State
Government and is awaiting approval. The proposal for construction of the High
Court annexe building at Indore, consisting of 31 court halls and amenities with an
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estimated cost of Rs.287.52 Crores has also been sent to the State Government and
is awaiting approval. The proposal for construction of the High Court annexe
building at Gwalior consisting of 31 court halls and amenities with an estimate of
Rs.397 Crores has been forwarded to the State Government for approval as well.

There are various other ongoing projects for the district courts that are
nearly complete, aggregating to 190 courtrooms across Madhya Pradesh.

A new Court Complex at Gwalior housing 83 courtrooms and a new Court
Complex at Agar with 10 courtrooms are both at the finishing stages.

A new Court Complex at Rewa consisting of 40 courtrooms, a new Court
Complex at Sabalgarh with 10 courtrooms, a new Court Complex at Karera
comprising of 5 courtrooms, a three-storeycourt building at Alirajpur and a Child
Friendly Court at Sitamau are 96-99% complete.

A new Court Complex at Damoh with 13 courtrooms, a new Court Complex
at Neemuch with 20 courtrooms, a new Family Court Building at Burhanpur, 3
additional courtrooms at Raisen, Child Friendly Courts at Mauganj, Garoth,
Burhanpur are also very close to completion.

Technology has been substantially enhanced during 2023. 1,502 LAN
points have been installed at various District Courts to improve IT connectivity.
1,100 access points across 47 Districts Courts were also installed. 3,408 cases were
heard through video conferencing at the High Court. 1,25,771 cases were heard by
video conferencing at the District Courts.

The Integrated Video Surveillance System (IVSS) was inaugurated on
21t December, 2023. This is currently being implemented at the District Court,
Jabalpur and at the Tehsil Courts at Patan and Sihora. The Courtroom Live Audio-
Visual Streaming System, namely CLASS and the OTT Platform were also
inaugurated on 21% December, 2023. It is operational at one District Court at
Jabalpur and one Tehsil courtroom each at Patan and Sihora. 572 face recognition
systems have been installed and commissioned at the High Court and at the Trial
Courts.
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Digitization of approximately 4,63,289 files containing 1,50,03,312 pages
have been completed over the last year at the High Court. At the District Judiciary,
digitization of approximately 3,50,282 files consisting of 2,78,78,506 pages have
been completed during the last year. 5,717 cases were filed at the High Court of
Madhya Pradesh through e-filing.

Prominence was given to the ILR, resulting in a substantial increase in the
number of annual subscribers. The 5 years’ Digest for the period 2016-2020 was
released in November 2023, i.e. almost 2 years in advance. The 2 years’ Digest of
the ILR for the year 2021-2022 was also expedited and released in December 2023.
A Yearly Digest of the ILR was introduced and such digest for the year 2023 was
released on January 2024. Hereinafter, the Yearly Digest of the ILR will be made
available within the Republic Day of every year.

Various programmes were undertaken by the Madhya Pradesh State
Judicial Academy. A three-day orientation programme was introduced for newly
appointed Civil and District Judges. Capacity building programmes for advocates,
seminars on sensitive topics, training programmes for advocates and other such
sessions for various judicial and non-judicial professionals were conducted at the
Judicial Academy. A two-day State Consultation on issues of child protection titled
“Vimarsh” was organized by the Juvenile Justice Committee at the Judicial
Academy. An action plan for the years 2023 to 2027 for protection of children in
the State of Madhya Pradesh has been developed and is being implemented.

Various initiatives were also undertaken by the State Legal Services
Authority. Almost 3.5 Lakhs saplings were planted by 15" August, 2023. Special
health camps, community mediation training programmes, mediation awareness
initiatives and various other programmes were conducted by the Legal Services
Authority. Vocational training programmes, blood donation drives, under-trial
review committees, special campaigns and such other initiatives were also
organized during the year.

Significant progress was shown even in the four National Lok Adalats held
in 2023. 5,33,305 cases were disposed off involving a payment of approximately
Rs.548 Crores. 2,94,270 cases were disposed off under the Samadhan Aapke Dwar
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Scheme at Gwalior and Jabalpur. 9,341 cases were successfully settled through
mediation. 48 Chief Legal Aid Defense Counsels, 91 Deputy Chief Legal Aid
Defense Counsels and 135 Assistant Legal Aid Defense Counsels were engaged for
50 districts.

With this, we come to the cardinal objective of the judiciary i.e. rendering
justice through the judicious hearing and disposing off cases, within a reasonable
period of time. Pendencies have always been a challenge. Rather than
contemplating, we at Madhya Pradesh decided to walk the talk.

The ‘25 Debt Scheme’ was floated for this very purpose. In October, 2021,
the ‘25 Debt Scheme’ was introduced to tackle the pendencies. The battle against
pendencies commenced. The scheme achieved wonderful results. Between
18™ October, 2021 and 31 December, 2023, eight phases were completed. The
disposal rate ranged between 42% and a staggering 87%. The first phase between
18™ October, 2021 and 31% December, 2021 yielded a 69% disposal rate. For the
second phase, it was 42%. For the third phase, it was 66%. The fourth, fifth and
sixth phases resulted in 87%, 77% and 57% disposals respectively. For the seventh
phase, it was 64% and for the eighth phase, it was 81%. On an average, we were
able to achieve 67% disposal of the oldest cases in the district judiciary.

This is an outstanding performance by the district judiciary. | congratulate
each one of my judicial officers for putting in extra efforts for this purpose. | feel
proud of the judicial officers for recording such a high percentage of disposals
touching 87% for the fourth phase. This only shows the capacity of the judges to
deliver. They have proven their commitment to the cause of the litigants and that
of justice.

It is indeed notable that 56 judicial officers have disposed off all 25 cases
continuously in all the eight quarters. 291 judicial officers have disposed off 90 to
99% of the oldest cases. 279 judicial officers have disposed off 80 to 89% of the
oldest cases. 240 officers have disposed off 70 to 79% of the oldest cases, 190
officers have disposed off 60 to 69% of the oldest cases, 141 officers have disposed
off 50 to 59% of the oldest cases and 240 officers have disposed off cases below
50%.
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One case from 1962, one case from 1964, two cases from 1966, one case
from 1969, three cases from 1976, four cases from 1977, five cases from 1978 and
so on were disposed off. 17 cases which were pending for more than 45 years, 25
cases which were pending for 41 to 45 years, 36 cases which were pending for 36
to 40 years, 76 cases which were 31 to 35 years old, 182 cases which were 26 to 30
years old, 1035 cases which were 21 to 25 years old and many other old cases were
disposed off. With each resolved case, the weight of the backlog has lightened.

The year 2023 has been historic. For not just one, but two reasons. | am very
glad to announce that in the year 2023, 1,39,857 cases were disposed off at the High
Court, which is the highest ever disposal in the history of Madhya Pradesh. The
second highest disposal was of the year 2014 and the third highest disposal was of
the year 2022.

The second reason for our celebration is that 2,06,813 cases which were
more than 5 years old were disposed off in the year 2023, which is the highest ever
disposal of cases over 5 years old in the District Courts in the history of Madhya
Pradesh. Until then, 2022 had recorded the highest ever disposal of 5 years old cases
in the history of Madhya Pradesh. Now, we have beaten our own record by making
2023 the first.

The years 2023 and 2022 will go down in history. We have achieved, but
we need to achieve more. That brings us to a crucial announcement that I would
like to make.

In the year 2047, India will be completing 100 years of independence.
Certainly a year of great celebrations. But what will the judiciary celebrate in
particular? Insofar as the judiciary is concerned, we need to celebrate a reduced
pendency of cases in the courts. Justice delayed is justice denied and hence, a
reduction in the pendency needs to be undertaken to provide effective justice to the
people of this country. Pendencies need to be tackled seriously and effectively. We
need to be able to tell the country that we have also contributed to the growth of the
nation. We need to make our own contribution when we celebrate India’s 100" year
of independence. We need to show something to the country that entitles us to
celebrate.

JOTI JOURNAL — FEBRUARY 2024 — PART 1 14



On this front, I am happy to launch ‘Vision-2047’ on the solemn occasion
of the 75" Republic Day. The vision is that in the year 2047, the pendency of any
case in the State of Madhya Pradesh will not be beyond one year from the institution
of such a case. We hope to achieve this by the year 2047 in the 100" year of
independence. This will be our contribution to the country.

A continued and proper implementation of the ‘25 Debt Scheme’ would
help us reach this goal organically. However, in order to leave no stone unturned, a
Committee will be constituted consisting of Judges of the High Court, Advocates
of the High Court and the trial Courts, academicians and other stakeholders who
will all work together to achieve the goal of 2047. | have already prepared a
blueprint for the same. The members of the meeting have also been finalized and
will be announced shortly and the first meeting of the ‘Vision-2047’ committee will

be held imminently.

In October, 2021, we declared a battle on pendencies by launching the
‘25 Debt Scheme’. We have achieved a great deal of success. Today by launching
‘Vision -2047°, we declare a war on pendencies. A war that we will win. In 2047,
the ‘25 Debt Scheme’ should die a natural death. We would have conquered the
pendencies by reducing it to less than one year. In 2047, Madhya Pradesh will not
be in debt any more. Madhya Pradesh will contribute to a strong judiciary and a
stronger country.

Through the various initiatives undertaken, including the ‘25 Debt’, we
have achieved unprecedented goals in 2022 and 2023 and have strived for the
litigants. Through ‘Boond’, we have made a modest attempt to give back to society.

Through ‘Vision 2047°, let us give all that we have for the Nation.

Thank you very much!
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OUR LEGENDS
JUSTICE ANANDA PRAKASH SEN
7" CHIEF JUSTICE OF HIGH COURT OF MADHYA PRADESH

OUR LEGENDS series enter the
second year of its publication. The first
publication of this year starts with a legend
who is known to be a forerunner in
protecting the right to life and freedom of
speech and expression of the citizens of this
country — Hon’ble Shri Justice Anand
Prakash Sen.

Justice A.P. Sen was born in Burma
on 28" September, 1923. His Lordship
hailed from an illustrious family of Judges.
Both his father and uncle were Judges of the High Court of Madhya Pradesh. His

Lordship’s father Hon’ble Shri Justice Jnanranjan Sen was a revered personality.
It is noteworthy that His Lordship’s brother Hon’ble Shri Justice V.K. Sen was also
an eminent lawyer who went on to becoming a Judge of the Nagpur High Court.

Justice A.P. Sen was a meritorious student. After receiving early education
in Nagpur, he graduated in B.Sc. from Science College and Law College, Nagpur
and started practice in the district court, Nagpur in the year 1945. He had a unique
opportunity of studying law under the guidance of his eminent father and uncle as
well as from Justice Hidayatullah as teacher in Law. His Lordship’s promising
career path was identifiable even before he took serious steps in his legal journey.
Hon’ble Chief Justice Shri Vivian Bose while unveiling the portrait of His
Lordship’s late father in 1950 said:

“It is good also to realize that the elder Sen left behind him a son
who shows much promise and who, we hope, in course of time, will
carry on the traditions of the family.”
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After the implementation of the States Reorganisation Act, 1956, His
Lordship shifted to Jabalpur where very soon he acquired a name for himself as a
lawyer. He played a significant role in the organization of the Bar at Jabalpur and
was Secretary of the Bar in 1952-53. He was appointed as the second Advocate
General of Madhya Pradesh in June, 1966. On 7!" November, 1967, he was elevated
as Judge of the High Court of Madhya Pradesh.

One of His Lordship’s most celebrated judgment is Shivkant Shukla v.
ADM, Jabalpur, 1975 MPLJ 66. It was during this time that His Lordship writing
for the Bench, overruled the preliminary objection of the Government that a writ
petition for enforcement of fundamental rights guaranteed under Article 21 of the
Constitution, did not lie after the proclamation of emergency was issued. This
judgment went on to be challenged in the Supreme Court and is famously known
as “Habeas Corpus case’’. Owing to this stand on liberty, His Lordship was
transferred to the Rajasthan High Court during the period of Emergency.

Post emergency, despite insistence from the Rajasthan government and the
members of Rajasthan Bar, His Lordship was transferred to the High Court of
Madhya Pradesh as Chief Justice and took oath of office on 28" February, 1978.

At the welcome address, on His Lordship’s appointment as Chief Justice,
Justice G.P. Singh said:

“My Lord, we have assembled here to welcome you home after a

separation of about 20 months. Your Lordship's transfer during the

Emergency without your consent, presumably for your Lordship's

decision in the well-known case of ShivKant Shukla v. A.D.M.,

Jabalpur, was resented here by all right thinking persons. The

vigorous dissent by Khanna J. in the Supreme Court, the decisions

of other High Courts and numerous extra-judicial writings have

amply justified the view taken by Your Lordship. The ruling of the

Supreme Court in Justice Sheth's case now firmly establishes that

judges of High Courts cannot be transferred from one High Court to

another without their consent except in public interest and certainly

not for giving a decision adverse to the Government. All this and

Your Lordship's return to this Court as Chief Justice have fully
vindicated you.”
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It would not be out of place to mention here that the view taken by His
Lordship which was approved by Justice Khanna in his dissenting judgment which
was found to be correct by the Hon’ble Supreme Court in the famous case Justice
K.S. Puttaswamy (Retd.) & anr. v. Union of India & ors, 2019 (1) SCC 1. His
Lordship in his reply to the felicitations, considered it a great honour that he was
called to head this institution of which his father and uncle were illustrious
members. His Lordship said :

“I have a feeling of indifference of same diffidence when I recall the

stature of men like Sir Gilbert Stone, Sir Fredrick Grille, Shri Vivian

Bose, Shri Hidayatullah and Shri Dixit, to name a few, whom | have

witnessed heading this institution with great distinction and ability.

They have left a lasting impression on this court, in the making of
which their contribution has been very considerable.”

His Lordship expressed that he will spare no efforts in an attempt to try and
achieve the best result to the best of his ability. He also solicited the cooperation of
the members of the Bench and the Bar. It is noteworthy that His Lordship could
only work for approximately, 5 months as Chief Justice before he was elevated to
the Supreme Court in July, 1978. In this brief tenure, His Lordship emphasized on
keeping the fair name of the court unsullied and to maintain highest traditions of
the court. Disposal of old pending cases was His Lordship’s priority. His Lordship
decided more than 100 old income tax references and about 700 old criminal
references pending for almost a decade. Such was the respect carried for His
Lordship that the fellow Judges also worked throughout the summer vacation for
deciding the old matters and yielded fabulous disposal results.

In his ovation ceremony held on 14™ July, 1978, a great delight was
expressed by the members of the Bar. His Lordship in his ovation address
maintained that he was fortunate to be born in an environment of not merely pursuit
of law, so indispensable for a lawyer but of high traditions and that unwritten code
of fairness and courtesy without which the profession would lose much of its value.
He expressed his deepest gratitude to Hon’ble Shri Justice Jnanranjan Sen, his uncle
Shri Vivel Ranjan, Justice Vivian Bose, Justice M. Hidayatullah and Shri Manmath
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Nath Bhaduri, the doyen of Chattisgarh Bar. He said his life was largely influenced
by these people and His Lordship in his ovation address said:

“During the 11 years that | have sat on the Bench, barring the 20
months of the period of Emergency, | have never spared myself in
the discharge of my responsible duties. | have worked strenuously in
the firm belief that without great labour, success cannot be attained
and that it would have been impossible otherwise to do justice in
dealing with those important and abstruse questions which have
come before me for adjudication in the course of my career as a
Judge. But notwithstanding diligent study of the science of law for
more than a third of a century, | have now a more profound and
abiding sense of ignorance that oppresses me in the beginning of my
career. My ambition has been to attain the ideal of judicial
administration, to hear patiently, to consider diligently, to
understand rightly and to decide justly. It is for others to judge what
measure of success | have achieved, notwithstanding inevitable
errors of judgment.”

He was elevated as a Judge of the Supreme Court of India on 17" July,
1978, where he remained a staunch supporter of personal liberty and freedom of
speech. He passed several landmark judgments on various points of law. He was a
great advocate of freedom of the Press. He was of the view that the expression,
"freedom of press" means freedom from any interference from the authorities,
which could have the effect of interference with the content of the right. His stance
on freedom of speech can further be gathered from the renowned judgment
delivered in Express Newspaper Private Limited v. Union of India, AIR 1986 SC
872, wherein he shared the view of the Court while deciding the challenge to the
imposition of import duty and levy of auxiliary duty on newsprints as under:

“I would only like to stress that the freedom of thought and

expression, and the freedom of the press are not only valuable

freedoms in themselves but are basic to a democratic form of

Government which proceeds on the theory that problems of the

Government can be solved by the free exchange of thought and by
public discussion of the various issues facing the nation.”
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After serving for 10 years as Judge of the Hon’ble Supreme Court, His
Lordship demitted the office on 20" September, 1988. He has great respect for the
doctrine of Separation of Power as envisaged in our Constitution. In the case of
State of Kerala v. A. Lakshmikutty, AIR 1987 SC 331, while delivering the
judgement on quashing the Cabinet decision and issuing a writ in the nature of
mandamus by the High Court of Kerala directing the State Government to fill up
five vacancies in the posts of District Judges meant for direct recruitment from the
Bar as provided under Article 233 (1) of the Constitution of India, Justice Sen held:

"Even though this is so, the respective powers of the three wings of

the State are well defined with the object that each wing must

function within the field earmarked for it. The object of such

demarcation is to exclude the possibility of encroachment on the

field earmarked for one wing by the other or others. As long as each

wing of the State functions within the field carved out and shows

due deference for the other two branches, there would arise no

difficulty in the working of the Constitution. But the trouble arises

when one wing of the State tries to encroach on the field reserved

for the other. It is in the above context that special responsibility

devolves upon the Judges to avoid an over-activist approach and to

ensure that they do not trespass within the spheres earmarked for
the other two branches of the State."

Justice A.P. Sen was a veracious reader and his interest spread over a vast
array of subjects including English and Bengali literature. His favorite authors were
PG Woodehouse, Jerome K. Jerome and Sir Arthor Cannon Doyle. He was
particularly fond of Bengali literature and presided over a symposium on the cause
of declining interest in Bengali literature and the ways to reverse this trend.

He was also artistic by nature and had a large collection of old melodies. He
was also fond of western classical music and would often immerse himself in the
work of Beethoven, Mozart, Bach, Tchaikovsky and Johann Strauss. Apart this, he
had interest in cricket and rarely missed watching an International cricket match in
which India was playing.

True to his nature of adhering simplicity, discouraging showmanship and
maintaining devotion to work, Justice A.P. Sen was also the first Supreme Court
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Judge to have declined a farewell function. His Lordship demitted the office in the
year 1988. Post his retirement, he did not linger in Delhi pursuing fresh assignments
but promptly returned to his home in Nagpur to lead a quite life. He barely attended
any public functions as well. He was a bachelor and loved his pets. His Lordship
passed away on 26™ January, 2003 at the age of 80. He was survived by two sisters
and two brothers, one being Justice C.P. Sen who demitted office as a Judge of
High Court of Madhya Pradesh in 1989.

At the full court reference held at the Hon’ble Supreme Court on 28" March,
2003 on His Lordship’s sad demise an interesting anecdote was shared. It was
generally believed that he was very tough in admission of Special Leave Petitions.
It is said that in one of the Bar parties which he attended as acting Chief Justice of
Rajasthan High Court, a lawyer in a lighter vein told him, "Sir, your list has been
wrongly printed and the Registry must be told to be careful in future.” While Justice
Sen was struggling to understand as to what was wrong with the list, the lawyer
submitted that at the top of your list matters have been listed "for Admission”,
whereas it should have been listed "for dismissal”. He joined the members of the
Bar in the joke by laughing heartily. It was to his credit that he always kept the
ambience in the court congenial and light and shared jokes with the members of the
Bar.

There are several stalwarts from the legal field but His Lordship stands out
for his exemplary vision which was far ahead of his times. His Lordship gave
importance to real hard work rather than slogans, speeches and showmanship. Such
was this ‘legend of ours’ that his extraordinary talent, fearless temperament,
forcefulness of character and amicable disposition, made him a beacon of light to
the entire judiciary and which continues to shine even today through his
pathbreaking verdicts.
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Iy FEiRor — wrmer ifer # @ ¥ ufafke o g
—GvelfT% ST
HaY

3y IR & Hdg H IR ATORT fFCaR 2004, HRAN! 2006, fFCER 2007
3R WRAY 2022 & AP H YBIRNE (5A T ©, b f Jagerer faeg oog gIer
ST 3 Glor, 2023 Cerdien SiidelgT Tael 846 ¥ ufauifaa fafde figid &
SR IAMAT—3TTerg H &I T3 Ufdfc Ud WIHIRT JHoT—9= § 3ifha @1 T3
S @ oMy MuR & Hag # gETaar W [dER by 9F & I |
RS 3ol YHIT fhar S 3T 2|
EASIERI

Hiderd &1 fJese 15 (FUS 3) A Il & A I DI Il b oy
oy Qe Bxa & foTU A9 HRaT © offii &9, ol Saiisd 3R 31%elial
eIy =ITITeTdl @1 RIuA T A GeSd A1 e fAval & forg Sudy e
@ foru T oroRTel | aTeTd! BT Reyur SifSfaH, 2012 gIRd fasar wam, o i
14 TIHR, 2012 ¥ UG 53T 2 |
AT DI I | AR

CifiTeh STORTEIl | STl T AReT0T SfffraH, 2012 (Toueanrq e &
®U H IeelRgd fHAT ST T aRT 2 (6) & AR 9Taid H VAT DIy Afdd U
2 R Y 18 9¥ & &9 & | 39 UBR AMRFH & d8d IR &I IR0 a5
H g A@yYl quR Ued © 6 911 @1 3y 18 9N I $HH 81 | IeddH T
N g & §¥ 1T S Aqer [a%g oy, 2018 (2) FIETT 99 GHT BT H A
ArTeRia fear 7 f6 oMy | emer Sifdd oy 7 9 & amfie oy |
Iy fFERY & AF®

srffram % omy fFeiRer @1 ufeer & Hdy § B Suey & e @
dfe S=aaqq ST 1 Weer g favwg sRarar wreg (2013) 7 et 263 H
ATl fvar 2 % o urau™ & emvma # Aifsar @t oy &1 FuiRer S geR &
frar <1 |wear g o fafY fIwg feiR &1 fan Smar 21 15 SHa 2016 9 fHeiR
=T (ITeTh] B TWRE UG FReTVN) AR, 2015 Y & | 3k IS TSAT 15 S
2016 & UTAN @I & Od 2015 BT SJRH Ud I TeAT 15 ST 2016 F Gd Bl
2 9 fheiR =r (qreren! o) <@g Ud wReron) S, 2000 & SU€H ATHT B |

IR FeriRer & forg e wiHell 981 a9 11 S 9ehdl 2 98 e Aol H
Ud B T e & faeor R SmeniRa B | Iy MR & forg AiRas wmed
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foRel & Suerer B 2| oy MR Sxaaohl ey iR S yHiforedr R R
HRAT B | IAdH A -1 FaIg R [eg JIRGve WSy, (2005) 3 Tarelid) 551
A JWFEIRT fHa1 € b 3y FeiRer & ol TuRTy SR b S &1 fafSr g
gl

PR =g @@l B TG TG
TReqon) AR, 2000 & A 12 &
SR

fPeR U (@TPT B IGE TG e
A=, 2015 GRT 94 A & AR

1. Hfeh R IT SIS THGET URIET
BT THO—UF IfS IuTeT BT 3R I

arguRerfa #

(i) foermera & 9 o9 dRE JH0—93
IT AT W s ¥ AfggernE A
TAG TAO-UE, Al Sude 8 iR
D I H,

2. UH IR & Tho! ol [ o Tha 7
2 BT SRR Hael) T, SHE

arguRerfa #

(i) v\ a1 TR uiferer wifSerr At
UOId gRT feam 1am S e

3. O YAIO-9F I fH a1 TR
qifeldT USRI a1 Uarad gRT 14T
T B

4. AR Iad A eI B T B W

(i) SR (i) 3R (ii) & 7@ o, 3My
BT JATYRYT FART AT IS B S W Bl
g SIRY S AT Dl I AAdHAH
RGP Ty JERY S & SUR R
foham QT |

Udh I-H ®Y I fed AfShd dre Pl
NI |

¥ 2000 TT 2015 & AfAFTH B Forrds Rerfar & A IR 8rar 2 & smy
faRer & ded ¥ dfed uden a1 wHEe wien, T a1 TR utferdt uifSeRy A
ARG §IRT 3T 1T UHIO—UF 9 WU 9§ Ug © ol ofgl 2000 @ SffefRE H
T R & Whol Sl ©f Whot 7 8 Bl IeclRgd AT TAT o I81 2015 & AfAFRH
# e | urd ST yHIO-u @1 Sudfd fhar T 81 3 Seeeeyg ® b
2015 & JARIH BT GRT 94 H fIeTerd F UTd S0 ARG YAUT—UF 3@ Heferd
RIS drS § HEIReleM A1 FHded YAU-UF ] FHGE Q@1 AT & | S UHR a9
2000 & STATH # SIATISN e 7 B R GRIH ©U A TSd ASidd dre DI I
JUferd &Y g o Safd 2015 & IR & I A b J9Td | AW A1 9T
6 IS R DI T3 AR 9 IT DIg 3T AAAAH [ABHADI Y ALIROT GRIET0T
@ MR W fHar ST IeailRad 2|

qeAd B AR FERY & Hae § Hgy<e [BeR < (ded! B aEd 3iR
wReron) M, 2022 & 9 35 @ STIER g @ fURer fhar SmRem | e 65
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IUMT 4 & IIFAR IfQ RARATAT DI MY B MR W B SIS BI IAIIOTRT
P GeY H Pig Geg 2 a 98 VA XAl Dl SN B el UTIhRT Dl gvdras
@ He AlTeEl & AT IURT BF & oIy AfCH T 3R W@ I8 AJfe HM 1d
U] SIS JAIOE © 1T B SXAaS & ey H URoNie o e iR e U
PR DI AT W T FHAT B | $H MUR UR SIS DI [Ieaa=1gar &l Herivor
faRad wu 4 fafafds SRl & wrer fbar SR |

TSI BT UIAGAT & BF & Fae | Seaaq ARITerd | I7E 7919 136G
BTV Fa¥ VoY, VIV 2011 YEH) 3107 ¥ ARGRiA fhar ¥ & vew < &
T H AT FguRRerfcr # fgedia gxarast fearoiia 8 wife srfaferad § “serar” o
& FART el fhar 17 7 |
RIFIARYT YHIOT-UH Td IATAT ST goil § Seoifad IR &1 G

RG] #E FaI9 fawg ¥eC e . (2011) 13 Tadd 751 H wrel
RATFIARTT JHO—05 &l Y e 2q fafdie deg w9 w7 &, Safes emer oon
Iooiad B TS STHARN BT ATl & U gRT YA fhar 11 81| <Iigseid
FTqH FAR TR [d0g ¥ 3w TAYL (2012) 9 Teei? 750 H 1 2Tl yder—dSh
a1 g ulRor & forg GaTa a1 T SgEv §UT fAE weT SiF e I,
(2012) 10 THHIHT 489 & T AFIERIT fhar a1 f& 2Tl RAHICARYT YHIU—0= AT 31
TEIASN & Geel § Sd] WIhRIfGd IT AR Bl ofd) dis A¥ad 99 781 a9 m
ST FHdT | T g (qaiad) & IgaR T8l Ueri IR & Wt H S=fafd @l ufafie
Iuay B 98 Fregareid iR oM 8l § d o fddl fAwa—avg W favar =&
e ST HepaT |

59 UBR g FuRe & ddy § Iegaq ey & A gl A
IRV JHTOT—US TAT WTeAT Fag—gsil # Bl g Ufdfte B g HerRer 7 smfea
JATITIHATAT DI Gl BN TR GEIT A T, WAfebd Ieaad I gRT 8T 8l 4
uiRd ot . gagesrer (qara) H SRIHIGRT YHI-U3 U4 eITell 3ol H &l T
gfaftc @ 3N &I fHeR T (@Tad] B ERE UG AReqv) TR, 2015 B &RT
94 (2)(i) wa g1 94 (2)(il) BT AUeATAT & ATHI 7 AFS Y AY FEROT &G
AT 7 BT iR far a5

AYQY Sod IR, SR @ @vsUlc 1 Ay 3%E T %
TG, 2023 TEEe JiTesT A 2232 § U4 H ufouifed AnteRft Rgiar w®
fraR—fweyor w_a g sifverad fbar & & . gawerer (Yaiad) & d9Md ¥ e
qATS, 3Tl TR, IR T T AgeR A (i) H ufauiiea At
gfearaial &1 Seoi & 81 fbar T, 99 U Refd § IrRgeid 7eeayy 9
JTEY TEIRITIT vT I [Awg W 3% vHd ¥9 3= 2003 (1) vFAvES) 226
(ot 18) ¥ ufauiica Rigid sgexviid & s gaR Afe Ieadd R-Ierd o

JOTI JOURNAL — FEBRUARY 2024 — PART 1 24



A AT arell Got # Aawe 8, i Rafa # gd fis gwr ufowfed fafde Rigia
IRIGR B & ofd I & gearaddt fis 7 9 e 9 o 37 2 ik =i Rerfa
H gTTaad| g aegeRl g @l § Ud gee Uie &1 (vl oy diel iR areaer
I 2 |

gy (qatad) @ woedie | MuiRa Rigrdl &1 faveryor a=d g3 I8 7a
gfrarted far 6 Safds ga usrer arel arfel | qaadi diel gRT ufaried fafdr &
Soel Ud fageryor 981 fhar war &, U= Rafa § g8 <181 A1 S Fadn & e
el # @1 13 ufafie omy ferikor & forw Wier 720 & 51 Fad |
gRT 35 W& AT B GETaar

Seadd T @ aue Ge 1 gormieT RiE Awe AT ga avT T
U 3 VIIFIVY 1965 TEe 282 H U ANRIT fHan € 6 e Wad gRT 8o
TS Bl B IHH H W Ulafte dI g 8 Sl GATd [darerd & dey H 8 d9
IS el BF B I FUTIAT BT © | FaEne U 7 39 db Bl IRAIPR PR
fear & <181 ol Was SIfifard &1 ok Ut ufafie okl & sRgwel &1 d9 a8 e
=1 fdd | VAl gfdfte &=1 A1 ® vd I8 W e g fe Ak dekr gm
3 ufafte &1 TS B 99 98 YRT 35 AMeY AT & =i ST 8 Adbail o |

STaqH ST A [veHcfeed) fAvg sire guifed, 1988 Wt TEedv
604 % ARTGRIT fHaT & emar—dsh a1 Tha IR § @ T8 yfdfte i Sxdras
TE 7 ot SW Y & SrgaR yMifdrd foran S snawass © | #Y v E wicial
fawg Ve 3l IV FR9T U9 3, (2022) 8 TEHIW 602 B Tl H S <RI
q JWFEIRT T fh ST81 Iy FuRY ¥he el & SMUR R Ha1 S § a8t
TR GRT 35 TR 16 AfAFTIH B naegaarsii &1 gii g1 maedd 2 |

39 TR 9RAIG Aeg SMATH, 1872 &1 ORI 35 & 3T Py G
AT BT & A 98 9 wral Bl ol wRar si—

1— St | Hefea gfafe ooit § e oda @ fAdss & & 78 &1

2— U1 ufafte g aen <fRfT el &

3— T yfafie o Ade gRT AU I ol & faded § @1 TS B
Sifg T WwY Yd YAIT BT R

STITH AT W IRy TR [3%E oC Jin Bodiais, (2002) 2 TaEiE)
287 # fHRiR &1 oy MaRY & Sdy § J ARl fFar & & omy MR #§ g
B TR Geg I W Arfed fbar S snfda 78t @ afed itwardr & emeR W
THIOT JUfET B iftheT STgt IR 91Tell & 3ifieig Fegrue <R¥id 8 8 d8f R =arirerd
fawga Sifa &< & o w@ad g |
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STel T fH3iR =T (@Tetd! B e iR Refon) 1frfm, 2012 # rfaaresh
DI 3MY BT FERT BT ST 2 AT ORT 34 IJUMTH 2 & AR (AT RIRATAT §RT
T AR & Y @ IR H WA BT FARE B & oIy AT of Fohdl & | 31
R U Acqqel e € R IR &I g T & I§ UHIOR BRI BT AR
IS TR & $9 T2F I JfAAYad Hag I W YA BT A © | fdagad
Heg B Il IS Hegrde Rfa | T8 gar afed U ARY y=iad fdd

o7 ddg &7 Sfd 99 I8 a7 ST a9 d © |

VY (Jaiad) & Al H S8l dTeld Bl g ER0T BT gee ariafeld off
I AFERT fhar 7 6 Sl ) Ao fheiR =ma i\ &1 smasaadrsl &
ATHU YAT—USil AT 3 SIS YK B ST DI AT PRl & dd YT
Rerfcr 3 <oy & g araeds 81 & & 98 39 el &l [ v T8d o
PR s GRT 94 B JAR [FLRIBT BT AT IUSRIT fhy 7T SATASI & AR
WR Y MR B &1 7 iR afe Ui Rfa 3 govra sxaas UK 6y S &
T I DN T8l § b U axdraen § #1 7E ufafe srerar gwom & W § |
BT gATad] qedidd fbar g |

ARy (Tdiad) § I8 AnieRia fear & 2007 & 9 amyg FeiRor & forg
ufpar MaiRa oxar & d@ it Rafa § AR & et &7 ey Frior & fog
MR &I I1=T ST HebalT | S W1 H AIRgd HrAl H TR B IR ISl e
AT ATAT—Yol R FTHAI—oN BT ffATaag T2l AT ST FheT |

STaaqd el W BT YIvey [awg W 3ip Iaav e U9 3
VTGS 2017 TeH 3866 H MR fhar € f6 S8 W™ == wemeii #
= St ifafeRad @1 g & 98l R Fdyem &l T3 ufdfe |m=ad: a9y
@ S AR |

AUQY S°d R §R1 BIRG @I [A%g ¥Iog, 3T9Vee Sficd HHId
8359,/2023 [F91T 37T@ 23.01.2024 ¥ AwwY (qatad) & Al WX faward oxd g
BT ffWeld Td yJer ol &I g ke & Hay § FATa Sl a9 & |
FEAYQY ST (Ie Ush ot ufafte) e, 1973 &1 gaTaa

HEIUQET ST (Tt Sl @ ufafie) M, 1973 H whet ISR H STAffey
gfae 5 S @1 gfdan Suefea @1 78 2| FIEl & ogaR fvasl & fo
HINOT—YF TR BT NAeIS BT & SHD JAAE H WeA—usil 7 AffetRad &I 1
STy favesaia &1 grcft 2|

HEHY (Yaiad) d I qrieRia fear & g & 1973 & 9 gfearers
R & © I AEH IR ITHIOT & Fed H VAT Fl AT S AT b 519 a8 o+
Fedl & AT H YA & foR) I 2 1 U R Bl SIean 81| g8 el © (P afe
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Ml & IR SIfTadl | HINOT UTa &1 SRl © 99 AUl | @ g ufafte
DI G g1 Al Foar 2 AfT 59 d2T | FeAd Tl gl o AT & & afd
1973 & RN & AR “HIN—UF IR Tl AT TAT & 99 98 yde—usi ¥
srfaferRad ufafte @1 srfavawig a1 <a1 & | afe FTHAY JH0—3 /a9 & Heer
H IRAR |ieg JARFTH B GRT 35 BI SUETRI DI YRT fBAT AT € T 1973 B
et @1 guTe T fhar S W ufafe o7 gdd T8 wRar g1 9 O 1973 ©
M &R 71 &1 kT ured U7 e aRd § fh SR & Hed @l g =on
& FAdT # Sxarael A uRga fhu o | o afe W fafka @ 8 Awom &
JME H W AMEDT & G IR JaR—USil N THA—usl # gfdfte & S
2 IR S U & FH YA PR GRT 35 W AT B Aaegsarsi B
qul T ST 8 o1 98 gad © |

SUHER

o TP A VAT Dls Al YU & fSTe! Y o &l &1 18 99 A HH
2| AT ¥ M Afdd Y & 7 & AFRia /g |

o  IIP Bl AY MERU BY (HUR <MF (qreTehl BT a@RW Ud HReEN) A+,
2000 U4 fHeIR I (FTeTh] T SRaN’g U4 ARevN) JMfAfRE, 2015 T & |

o 3y e & forg R fhy oM @1 fafSr gaTa 8| T8t =eT 15 SHa)
2016 @ YA @I & 9 2015 BT ARRIH T AR TeAT 15 S 2016 F 4
DI g d9 PR = (@Dl B <E@NE Ud GRev) STAfa¥, 2000 & AR\
@ SUdY AT B |

o IR AP WIH ERT S FHaadl & ded § ggIa aai & dee H STy
3 Geel ufafte 9rmetr ool § & 75 & 3R 98 OIRT 35 16y M-I BT UeTial
B gl BT 2 q9 ATeAT Wed H B T3 gfdfte ferar IR JHo—uF H
3ifha @ T SRR oMy feriRer @Y forg gRivTa 2 |

o I 1 Y MR wxa R IS 2melm Sl § @1 T gfdftedt fdwary
I U1 ST & O dael HIRIe e & MR UR ATl Uoll I Bl T8 FHd
gfafteai R srfdvar &1 fdar ST =2y |

o Ul JaAUBTY (Y@iad) ¥ AT e H BT T3 UfAfe Td RIAIGRYT JHT0T UF H
AWl ¥ g H gfauifea fafde Rigial &1 7 ar Seord far T g &k T &
fageror forar war 21 ot O Rafa & 3 =1} w91 S Ahar & e sifier
H B TS Ulafte gd IR JAV—9F H Sifdhd HI g ST Y HerRor
@1 fog gaTa 781 2 |
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faftre T v9 ERE
(S W™ B AT ALAURY & IR TR & ST §RT TBIGH B A
H s T3 fafde FHmell &7 SUgdd g TR de BT TAT fHAT ST 71 39 W & ford
RTITIERTT MU= A AT STHTEHT BT Hol Adhd © | FIId TAARIT & TR STRTH
3fPT H YPHIRNT fHa SITET )
g U HU W T gxdrael § ford T anfdeye Heeht Sudy @) adae
Jenfe Refa aar 87

IR Iad U BN SR S o1l @ A8 WA — 2023 B b H fAl®
AR U9 FHEM W™ 6 I d I HHID 105 IR UBIRIG fhar T
off NIl A Waled <Rl & Uid AeRid Weus gRT N. N. Global
Mercantile Private Limited v. Indo Unique Flame Limited, (2023) 7SCC 1
&AMl H 312 & 9g9d W ¥ T 1A WR SR o | I UIs
g AR fdar o 6 snfdce™ Fefer o1 afffera wa gu fearfed
far T TRR /xS SrgeT e i m & | erfud gen
IR o d9 U SRSl T SRS 8FT gvdrdsl § Sudfid anfdes
FeArST B T YWY ST ST |

IR $9D UTAN A Hared <ITed $1 A1d Aei @ueuie o g9
fdg @1 TUROM ¥ In Re: Interplay Between Arbitration Agreements under
the Arbitration and Conciliation Act, 1996 and the Indian Stamp Act,
1899 2023 SCC Online SC 1666 % Ia Hael ¥ g: faar & forrm sk I8
Jfa fear & i ®u 9 g exdras | for@r wam anfdgee
Wi A1 39 AR W A9l F81 8N IR <IITerd U Sxdidol &
JMER TR GIR—8 3R GRI—11, AR 3R Golg e, 1996 & Fefi=
B A D ford A B 3R U SATdSl H S B HHT Geell mafeaal
R AR & &) FfwRar nfdge feema &1 g |
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PART — 11

ACCOMMODATION CONTROL ACT, 1961 (M.P.) — Sections 10 and 35
Order of fixation of standard rent — Execution of — Such order passed by
Rent Controlling Authority is not executable — It is only for fixation of
standard rent and if the landlord wants to recover the arrears then he
has to file a suit for recovery of arrears of rent so fixed by Rent
Controlling Authority.

I T iR, 1961 (H.Y) — &RTY 10 TG 35

A AT @ FEIRor &1 e — e — weT fFaae it g1
IRd T e TG A 8l — I8 dad AFD WIS BT iR
oAl § IR IR —arl PR e R arear & A S Wil
fraze Tifer gRT fad s T U4 R 9 ael @ fod 9.
IR BT BT |

Vipin Kumar Mehta v. Rajkumar Jain

Order dated 26.04.2023 passed by the High Court of Madhya
Pradesh in Miscellaneous Petition No. 4844 of 2021, reported in
2023 (4) MPLJ 355

Relevant extracts from the order:

The Coordinate Bench of this Court in the case of Triveni Bai (Smt.) v.

Smt. Vimla Devi, 2011 (1) MPLJ 620 has held that the order passed under Section
10 of M.P. Accommodation Control Act is not executable and if the landlord wants
to recover the arrears, then he has to file a civil suit. Paragraph Nos. 6 and 7 of the
said order reads as under:

“6. The Court in the case of State of Madhya Pradesh v.
Mulamchand, 1973 MPLJ 832 has held in paragraph 26:-

“26. The above discussion leads to the following
conclusions:-

(1) The bar of res judicata operates also as between two
stages in the same litigation.

(2) A decision in a writ proceeding operates as res judicata
in a subsequent suit based on the same cause of action
between the same parties.
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(3) The principle of res judicata is based on the need of
giving finality to a judicial decision. Once a res judicata,
it shall not adjudged again. The underlying principle is that
the parties should not be vexed twice over.

(4) Even where section 11, Civil Procedure Code, does not
apply, the principle of res judicata may apply for the
purpose of achieving finality in litigation.

(5) A question of law is as much in issue as a question of
fact. The expression "matter in issue" is not confined to
issues of fact; it includes issues of law as well.

(6) But, for the purposes of the rule of res judicata, the
issue of law must be an abstract question of law, it must be
one relating to its applicability or non-applicability to the
facts and circumstances of the particular case.

(7) Even an erroneous decision on an issue of law operates
as res judicata. Exceptions to this rule are (i) whereby a
subsequent legislation, the law, as applied in the earlier
decision, is altered. However, a different interpretation of
the law as given in a subsequent binding precedent is not
the same thing as altering the law. (ii) Where the question
of law is one purely relating to the jurisdiction of the Court.
(iii) Where the decision of the Court sanctions something
which is illegal. 'lllegality’ in this context refers to an act
prohibited by law.

(8) As between a decision which operates as res judicata
and another which is binding precedent, though not res
judicata, the former prevails.

(9) A decision of the Supreme Court is binding on all
Courts by virtue of Article 141 of the Constitution, but it
is not the same thing as to say that a decision of the
Supreme Court alters the law. Article 141 does not confer
on the Supreme Court any legislative function. The
Supreme Court declares the law; it does not alter the
existing law, or make a new law."

Since it was already held in Civil Revision N0.465/2001 that the only
remedy available to the landlord for recovery of the rent fixed by the Rent
Controlling Authority was to file a civil suit for arrears of rent on the basis of rent
fixed by the Rent Controlling Authority, it is not now open for the respondents to
execute the order of fixation of rent. Such a recourse would be barred by the
principle of res judicata, in view of Mulamchand's decision (supra) of this Court.
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Even on merit, this Court is of the opinion that Section 35 of the M.P
Accommodation Control Act, 1961 does not empower civil Court to execute the
order of Rent Controlling Authority, fixing thereby standard rent. Section 35 of the
Act may be reproduced below for convenience:-

"35. Rent Controlling Authority to exercise powers of Civil Court for
execution of other order:- Save as otherwise provided in section 34,
an order made by the Rent Controlling Authority or an order passed
in appeal under this Chapter or in a revision under Chapter I11-A shall
be executable by the Rent Controlling Authority as a decree of a Civil
Court and for this purpose, the Rent Controlling Authority shall have
all the powers of a Civil Court."

Perusal of the aforesaid goes to show that an order made by the Rent
Controlling Authority or an order passed in appeal under Chapter V or in a revision
under Chapter 111-A shall be executed by the Rent Controlling Authority as a decree
of a Civil Court. The respondents have put the order dated 26.08.1989 passed by
the Rent Controlling Authority in exercise of powers under section 10 (4) of the
said Act into execution. Section 10 of the Act empowers the Rent Controlling
Authority to fix standard rent in respect of any accommodation. Sub-section (4) of
it, empowers him to fix such rent, as would be reasonable, having regard to the
situation, locality and condition of the accommodation and the amenities provided
therein. It merely empowers him to make fixation of rent and not to command the
tenant to make payment at such rate of rent, which is fixed by him. This apart, it
may be seen that the Rent Controlling Authority, vide his order dated 26.08.1989
fixed the rent at the rate of ¥ 75/- p.m. per room and X 50/- p.m. in respect of the
varanda. He further held that the rent would be payable with effect from
16.08.1984. There was no order to the revisionist to make the payment to
respondents at the rate on which the rent was fixed by the Rent Controlling
Authority. The said order did not contain any command to the revisionist to make
the payment to the present respondents. Executability of an order is adjudged from
the language of the order itself. Order of the Rent Controlling Authority dated
26.08.1989 was merely about fixation of rent and was not executable, in view of
the language employed in it.”

Accordingly, this Court is of the considered opinion that the Court below
erred in law by not staying the further proceedings in the execution proceedings.
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2.  ACCOMMODATION CONTROL ACT, 1961 (M.P.) — Sections 12 (1),
13 (1) and 13 (2)
Dispute regarding rate of rent — Fixation of provisional rent — Whenever
application u/s 13 (2) of the Act is filed by any of the parties, the Court is
bound to fix reasonable provisional rent — It cannot refer the matter to
the Rent Controlling Authority for fixation of provisional or standard
rent — Unless the Court decides reasonable provisional rent, operation of
Section 13 (1) of the Act gets arrested.

R f=or aftif e, 1961 @X) — gRE 12 (1), 13 (1) TG 13 (2)
IS B X @ ey A fJarg — faRa wre &1 fFuRer — 519 o sffaas
@ ORT 13 (2) & fafa fa=iy Y 9er gRr emaeH fHar oiar 8, 99
JraTerd Sfd siafke wer FiRa o9 g a1 8 — e oFfaw
U FPpdl — W9 dh AT SR IFafRke Arer a3 =&l ovar, s
@ 13 (1) 1 fparaas o & e 21

Sunil Kumar Soni v. Nirmal Kumar Jain

Order dated 25.07.2023 passed by the High Court of Madhya
Pradesh in Miscellaneous Petition No. 3880 of 2023, reported in
ILR 2023 MP 2221

Relevant extracts from the order:

From reading of the Sections 10 and 13 (2) of the M.P. Accommodation
Control Act, 1961, it is clear that whenever an application under Section 13(2) of
the Act is filed by any of the parties to the suit raising dispute of monthly rate of
rent, the Court is bound to fix the reasonable provisional rent for due compliance
of Section 13(1) of the Act. As has been held in the case of Jamnalal and ors. v.
Radheshyam, (2000) 4 SCC 380, unless the Court decides the reasonable
provisional rent, operation of Section 13(1) of the Act gets arrested.

Further from perusal of Section 10 of the Act, it is clear that the RCA gets
jurisdiction to decide the standard rent only upon filing of application either by the
landlord or by tenant and in the present case neither the plaintiff/landlord nor the
defendant/tenant has prayed for fixation of standard rent, therefore, in such

JOTI JOURNAL — FEBRUARY 2024 — PART -II 4



circumstances there is no question of deciding/fixing standard rent, as has been
directed by learned trial Court.

Impugned order shows that learned Court below has not decided the dispute
although covered by Section 13(2) of the Act and has not fixed the reasonable
provisional rent and beyond its jurisdiction referred the matter to the RCA for
fixation of standard rent, therefore, by setting aside the impugned order matter is
remanded back to learned trial Court for deciding the defendant's application
under Section 13(1) & (2) of the Act afresh in accordance with the law without
being influenced by the impugned order or by the order passed by this Court today.

[ J
3. ARBITRATION AND CONCILIATION ACT, 1996 — Sections 34 and 37

(1) Jurisdiction — Scope of — Appellate jurisdiction of the Court u/s 37 is
akin to the jurisdiction u/s 34 of the Act as the Appellate Court is
restricted and is subject to the same grounds as that of the challenge
u/s 34 of the Act — However, scope of jurisdiction u/s 34 and 37 of the
Act are not akin to normal appellate jurisdiction.

(ii) Arbitral award — Power of — Courts ought not to interfere with the
arbitral award in a casual and cavalier manner and the findings of
the tribunal cannot be reversed on the ground of possibility of an
alternative view.

R 3R Goig 3rfifad, 1996 - &RV 34 Tq 37

(i) SFPR — AR — ORT 37 @& SiTFid <A™ &1 iy
SANeR JRAfEHT & uRT 34 © g9 Gfaad ? vd I8 sftfeH
@ URT 34 B dEd gAKN D GAM AWRI B ofi ¥ — enfy
AT & gRIG 34 iR 37 B Ifdla, SFVER TR el
SARGR S TG T8 2|

(ii) AR YATe — YA — T B ARIRM YT W ATIRarer
qddh FEIEY el YAl afey AR Iffexer & frpd 31 defous
SREHIVT P USRI B SR TR SeleT T8l Ay |

Konkan Railway Corporation Limited v. Chenab Bridge
Project Undertaking

Judgment dated 17.08.2023 passed by the Supreme Court in Civil
Appeal No. 2903 of 2023, reported in (2023) 9 SCC 85 (3 Judge Bench)
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Relevant extracts from the judgment:

At the outset, we may state that the jurisdiction of the Court under Section
37 of the Act, as clarified by this Court in MMTC Ltd. v. Vedanta Ltd.,
(2019) 4 SCC 163, is akin to the jurisdiction of the court under Section 34
of the Act. Scope of interference by a court in an appeal under Section 37
of the Act, in examining an order, setting aside or refusing to set aside an
award, is restricted and subject to the same grounds as the challenge under
Section 34 of the Act.

Therefore, the scope of jurisdiction under Section 34 and Section 37 of the
Act is not akin to normal appellate jurisdiction [UHL Power Co. Ltd. v. State of
H.P., (2022) 4 SCC 116]. It is well-settled that courts ought not to interfere with
the arbitral award in a casual and cavalier manner. The mere possibility of an
alternative view on facts or interpretation of the contract does not entitle courts to
reverse the findings of the Arbitral Tribunal [Ssangyong Engineering &
Construction Co. Ltd. v. National Highways Authority of India, (2019) 15 SCC
131 and Parsa Kente Collieries Ltd. v. Rajasthan Rajya Viyut Utpadan Nigam
Ltd., (2019) 7 SCC 236]. In Dyna Technologies Private Limited v. Crompton
Greaves Limited, (2019) 20 SCC 1, this Court held:

"There is no dispute that Section 34 of the Arbitration Act limits
a challenge to an award only on the grounds provided therein or as
interpreted by various courts. We need to be cognizant of the fact
that arbitral awards should not be interfered with in a casual and
cavalier manner, unless the court comes to a conclusion that the
perversity of the award goes to the root of the matter without there
being a possibility of alternative interpretation which may sustain
the arbitral award.

Section 34 is different in its approach and cannot be equated with
a normal appellate jurisdiction. The mandate under Section 34 is to
respect the finality of the arbitral award and the party autonomy to
get their dispute adjudicated by an alternative forum as provided
under the law. If the courts were to interfere with the arbitral award
in the usual course on factual aspects, then the commercial wisdom
behind opting for alternate dispute resolution would stand frustrated.

Moreover, umpteen number of judgments of this Court have
categorically held that the courts should not interfere with an award
merely because an alternative view on facts and interpretation of
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contract exists. The courts need to be cautious and should defer to the
view taken by the Arbitral Tribunal even if the reasoning provided in
the award is implied unless such award portrays perversity
unpardonable under Section 34 of the Arbitration Act."”

In the present case, the Arbitral Tribunal interpreted the contractual clauses
and rejected the Respondent's claims pertaining to Disputes I, Il and IV. The
findings were affirmed (Chenab Bridge Project Undertaking v. Konkan Railway
Corpn. Ltd., 2019 SCC OnLine Bom 13296) by the Single Judge of the High Court
in a challenge under Section 34 of the Act, who concluded that the interpretation of
the Arbitral Tribunal was clearly a possible view, that was reasonable and fair-
minded in approach.

The Single Judge of the High Court affirmed the findings of the Arbitral
Tribunal. The reason for upholding the decision of the Tribunal is not that the Single
Judge exercising jurisdiction under Section 34 of the Act is in complete agreement
with the interpretation of the contractual clauses by the Arbitral Tribunal. The
Learned Judge exercising jurisdiction under Section 34 of the Act kept in mind the
scope of challenge to an Arbitral Award as elucidated by a number of decisions of
this Court. Section 34 jurisdiction will not be exercised merely because an
alternative view on facts and interpretation of contract exists.

In the present case, we have examined the appreciation of evidence by the
Arbitral Tribunal as well as the Single Judge of the High Court. We are convinced
that their appreciation of the facts and interpretation of the contract is reasonable,
and comprises a possible view. Keeping in mind the mandate of Section 5 of the
Act 1996, we note the observation of this Court in Vidya Drolia and ors. v. Durga
Trading Corporation, (2021) 2 SCC 1:

"Arbitration is a private dispute resolution mechanism whereby
two or more parties agree to resolve their current or future disputes
by an Arbitral Tribunal, as an alternative to adjudication by the
courts or a public forum established by law. Parties by mutual
agreement forgo their right in law to have their disputes adjudicated
in the courts/public forum. Arbitration agreement gives contractual
authority to the Arbitral Tribunal to adjudicate the disputes and bind
the parties.”

Having considered the matter in detail, we are of the opinion that the
Division Bench of the High Court committed an error in setting aside the concurrent
findings of the Arbitral Tribunal and the Single Judge of the High Court. The Award
of the Arbitral Tribunal and the decision of the Single Judge of the High Court
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under Section 34 of the Act cannot be termed as perverse or patently illegal as
concluded by the Division Bench of the High Court. The decision of the Arbitral
Tribunal is a plausible view, and the Single Judge refrained from interfering with it
under Section 34 of the Act. We are of the opinion that the Division Bench should
not have interfered with these orders.

[ J
4.  CIVIL PROCEDURE CODE, 1908 — Sections 11 and 100

(i) Appeal — Maintainability — Only against specific findings — Appeal
not maintainable when the decree is not against the appellant.

(ii) Res judicata — Adverse finding — If the finding recorded against the
party cannot be challenged by him then it cannot be said that such
finding has been finally decided against him — Therefore, would not
operate as res judicata.

fafaer ufsbar wf2ar, 1908 — &RIG 11 Td 100

(i) 3T — Mo — Paa fafAfde Fopyl @ fawg — rdiomeft &
feg S 9 89 9 anfiar diwofg =18 |

(i) 7@ =97 — ufigma ey — Ife sfffoRaa frsed @1 geaR gAKRT
TE ¥ Har 99 W et B SsHa eg sift w0 9 fRiga
BT T8l HBT Sl UHAT — el g =79 B aRg AR T8l 81|
Ramesh and ors. v. Sajjan Bai through LRs. Sagarmal and ors.

Order dated 24.04.2023 passed by the High Court of Madhya
Pradesh (Indore Bench) in Second Appeal No. 2692 of 2022,
reported in 2023 (4) MPLJ 351

Relevant extract from the order:

In Banarsi and ors. v. Ram Phal, (2003) 9 SCC 606, Ali Ahmad v.
Amarnath, AIR 1951 P&H 444, The Commissioner for the Port of Calcutta v.
Bhairadinram Durga Prosad, AIR 1961 Calcutta 39 (FB), Jugal Kishore
Singh and ors. v. Sheonandan, AIR 1973 Patna 22, Corporation of Madras v.
P.R. Ramachandran and ors., AIR 1977 Madras 25, Midnapur Zamindari
Company Limited v. Naresh Narayan Roy, AIR 1922 Privy Council 241, State of
M.P. and ors. v. Gajrajsingh, 1971 MPLJ, 837 (DB), Tarasingh v. Smt.
Shakuntla, AIR 1974 Rajasthan 21 and Bhima Jally and ors. v. Nata Jally and
ors., AIR 1977 Orissa 59, it has been emphatically held that a defendant succeeding
on one point has no chance to appeal against adverse findings recorded against him
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on another points. Those adverse findings on other points hence do not operate as
res judicata against him in a subsequent suit.

The relevant part of Section 11 of the CPC for the purpose of the present case
is as under:

"I1...... No Court shall try any suit or issue in which the matter
directly and substantially in issue has been directly and substantially
in issue in a former suit between the same parties, or between parties
under whom they or any of them claim, litigating under the same
title, in a Court competent to try such subsequent suit or the suit in
which such issue has been subsequently raised, and has been heard
and finally decided by such Court.”

The primary requirement of applicability of res judicata is that the issue
raised must have been heard and finally decided by the Court in the former suit.
Finally decided would mean that the issue or finding which is against a party is
challenged by him before the higher Court and the challenge is decided against him.
Since in case of dismissal of a suit of plaintiff on one point, the issue or finding
recorded against the defendant cannot be challenged by him by preferring an
appeal, it cannot be said that such issue and finding has been finally decided against
him as for there to be final adjudication on the same, the defendant ought to have a
right to challenge them before the higher Court. Since he has no such right and
cannot challenge them, they cannot be held to be operative as res judicata against
him.

[ J
5.  CIVIL PROCEDURE CODE, 1908 — Order 6 Rule 17 and Order 7 Rule 11
Application for amendment in the plaint vis-a-vis for rejection of plaint
— Provisions of amendment are not restricted or controlled by the
provisions of Order 7 Rule 11 — Application under Order 6 Rule 17 ought
to be decided prior to the application under Order 7 Rule 11 — Reasons
explained.

fufaer uferan wfear, 1908 — 3Mewr 6 9 17 Td amewr 7 =9 11
g B AR B Gl AAGT @ "W § AQ H WA I dae
ST — GINEH & YIaen— A2y 7 99 11 & yaui gRT ufdefed
1 T T8 € — ey 6 W 17 & Jfavia uRga aMmaEd @
foRTEROT straEr 7 R 11 & T80 URQA ST @ g9 b ST @nfey
— BRU W fHy T |
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Suchitra Dubey (Smt.) v. Sattar & ors.

Order dated 30.06.2023 passed by the High Court of Madhya
Pradesh (Indore Bench) in Civil Revision No. 383 of 2022, reported
in ILR 2023 MP 2100

Relevant extracts from the order:

The provisions of Order 6 Rule 17 of the CPC are not restricted or controlled
by provisions of Order 7 Rule 11 of the CPC. Where an application under Order 6
Rule 17 is filed and is pending then the same ought to be decided first prior to
decision on the application under Order 7 Rule 11. The same would be more so
when the application under Order 6 Rule 17 is filed pursuant to filing of an
application under Order 7 Rule 11 and intends to remedy the defects as pointed out
in the said application. Such consideration of an application under Order 6 Rule 17
would be in the interest of justice. If there is some objection as regards
maintainability of the claim and that objection is sought to be remedied by plaintiff
by appropriately amending the plaint, then such amendment application needs to
be considered first.

As per Order 7 Rule 13 of the CPC where a plaint is rejected under Order 7
Rule 11 then plaintiff is not precluded from presenting a fresh plaint in respect of
the same cause of action. Thus, if the application under Order 7 Rule 11 of the CPC
is decided first and the plaint is rejected it would still be permissible for plaintiff to
file a fresh plaint and including therein the proposed amendment in the pleadings.
That would not serve any purpose but would only be a prolongation of the
proceedings and shall result in unnecessary expenditure and delay for both the
parties. It would be proper to permit amendment of the plaint so as to remove the
defect therein.

6. CIVIL PROCEDURE CODE, 1908 — Order 7 Rule 11 and Order 21 Rule 97
Execution of decree — Third party claiming himself to be in possession of
disputed property — Suit for protection of possession by the same third
party — Not maintainable — Plaintiff was aware of decree and execution
proceedings — Plaintiff had opportunity of raising objection in execution
proceedings under Order 21 Rule 97 — Suit rightly rejected under Order
7 Rule 11.
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Dinesh Saxena & ors. v. Smt. Reena Devi & ors.

Order dated 08.08.2023 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Civil Revision No. 177 of 2021,
reported in ILR 2023 MP 2106

Relevant extracts from the order:

The Apex Court in the case of Anwarbi v. Pramod D.A. Joshi and ors.,
(2000) 10 SCC 405 has held that where obstruction to execution of decree is being
caused, it is for the decree holder to take appropriate steps under Order 21 Rule 97
of CPC for removal of obstruction and to have the rights of the parties including
the obstructionist ajudicated under Order 21 Rule 101 of CPC. In the case of N.S.S.
Narayana Sarma and ors. v. Goldstone Exports (P) Limited and ors., (2002) 1
SCC 662, the Apex Court held that executing court has jurisdiction to decide all
questions raised by such complainant, including questions regarding right, title or
interest in the property, notwithstanding provisions of any other law to the contrary.
The aim of enacting Rule 101 is to remove technical objections to applications filed
by aggrieved party, whether he is the decree holder or any other person in
possession. In the case of Har Vilas v. Mahendra Nath and ors., (2011) 15 SCC
377, the Apex Court has held that third party claiming to be in possession of
property forming subject matter of decree in his own right can resist delivery of
possession even by filing an objection under Order 21 Rule 97 of CPC in executing
Court itself. The objection shall have to be determined by executing court itself. In
the case of Shreenath and anr. v. Rajesh and ors., (1998) 4 SCC 543, the Apex
Court held that under Order 21 Rule 35(1) of CPC, the executing court delivers
actual physical possession of the disputed property to the decree holder and, if
necessary, by removing any person bound by the decree who refuses to vacate the
said property. Under Rule 36, the decree holder gets the symbolic possession. Order
21 Rule 97 of CPC conceives of resistance or obstruction to the possession of
immovable property when made in execution of a decree by “any person”. This
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may be either by the person bound by the decree, claiming title through the
judgment-debtor or claiming independent right of his own including a tenant not
party to the suit or even a stranger.

In view of the aforesaid provisions and the law settled by the Apex Court, the
present civil suit is found to be barred by law because the respondents/plaintiffs
being a third party claiming to be in possession of property forming subject matter
of decree in his own right can resist delivery of possession by filing an objection
under Order 21 Rule 97 of CPC in executing Court itself. The objection shall have
to be determined by executing court itself.

7.  CIVIL PROCEDURE CODE, 1908 — Order 7 Rule 11 (d)

RIGHT TO FAIR COMPENSATION AND TRANSPARENCY IN

LAND ACQUISTION, REHABILITATION AND RESETTLEMENT

ACT, 2013 — Section 63

(i) Jurisdiction of civil court — Acquisition proceeding initiated and
award was passed during the pendency of suit — Plaintiff has not
challenged the award before appropriate forum — After passing of
final award, suit cannot proceed further as u/s 63 of the Act, civil
court has no jurisdiction to record any finding on the validity of the
acquisition proceedings — In such case, power under Order 7 Rule 11 (d)
ought to have been exercised.

(ii) Subsequent events — Held, if due to subsequent events the original
proceedings become infructuous then such events should be taken
into consideration by the court — Suit was dismissed for want of
jurisdiction.

FaER UfhaT wfddr, 1908 — 3Ry 7 A 11 (®)
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(i) Rifder T &1 8RPR — a1 de99 @ IR AR HrRiAE
3™ g% UG UdIlc UIRG §om — dral o §&W Jffaxer & wae
UgIe P gARN TE § — Sifow dare wRa 89 & SWRia a1g IRt
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Dilip Buildcom Ltd. v. Ghanshyam Das Dwivedi

Order dated 26.06.2023 passed by the High Court of Madhya
Pradesh in Civil Revision No. 852 of 2019, reported in
ILR 2023 MP 1872

Relevant extracts from the order:

In view of the law laid down by the Supreme Court in Shipping Corporation
of India Ltd. v. Machado Brothers and ors., (2004) 11 SCC 168 and J.M. Biswas
v. N.K. Bhattacharjee and ors., (2002) 4 SCC 68, it is clear that if due to subsequent
events original proceedings have become infructuous, then such events can be and
should be taken into consideration by Courts even under section 151 CPC.

As such taking into consideration the ratio of the aforesaid decisions and in
view of Section 63 of the LARR Act, 2013, the present is a fit case where the
powers under Order 7 Rule 11(d) of the CPC can be exercised. Section 63 of the
LARR Act, 2013 is quoted as under:

"63. Jurisdiction of civil courts barred — No civil court (other than
High Court under Article 226 or Article 227 of the Constitution or
the Supreme Court) shall have jurisdiction to entertain any dispute
relating to land acquisition in respect of which the Collector or the
Authority is empowered by or under this Act, and no injunction
shall be granted by any court in respect of any such matter."”

Resultantly, in the light of final acquisition award dated 12/12/2017, the
instant suit cannot proceed further and is hereby rejected as the Civil Court has no
jurisdiction to record any finding on the validity or otherwise of the acquisition
process of the suit property undertaken and completed by the statutory authorities.

8. CIVIL PROCEDURE CODE, 1908 — Order 9 Rule 13 and Order 17 Rule 2

PRACTICE AND PROCEDURE:

(i) Application to set aside ex parte decree — Maintainability — Trial
court allowed the application — High Court reversed the order
holding the application under Order 9 Rule 13 to be not
maintainable by applying explanation to Order 17 Rule 2 — Suit was
at the stage of plaintiff's evidence and defendants counsel had not
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even cross-examined the plaintiff’s witnesses — The explanation to
Order 17 Rule 2 could not have been invoked — Order of Trial Court
restored.

(if)  If a counsel withdraws his vakalatnama, then in the normal course
the Trial Court should issue a notice to the concerned party to
engage another counsel — Such party should not be proceeded ex
parte.

ffaer ufehar wfar, 1908 — 3Meer 9 199 13 TF < 17 H 2

TeIT Ud gfehar:

(i) TP Qe ST BT AU B 2 M — Gyofigar — fFamor
T 7 e WieR fHar — Swa ey 7 ey 17 fFraw
2 P WLGRY P YASG BRI §Y QY 9 M 13 & Sfaeta
amaed Wy =1 BT ARG FR ey &1 Sdle fear — a1
JIERTT P AT B WR W 7 IR I8 9@ & g &
Afegaar = ardiTor & afery &1 ufauerer Y & fPar o —
e 17 99 2 &1 BT BT Iacd &I foram S Fwar —
YT <y &1 AR yafad faar T |

(i) I AfTET I AU TP aod o form & 99 9=
g H IR <Te @ Hefta HeR @ I SftaaT
e &% @ o g1 93 SRl &_A1 91fey — W UEaR &
fovg THued SRIaE 98 o S Ay |

Y.P. Lele v. Maharashtra State Electricity Distribution Company

Ltd. and ors.

Judgment dated 16.08.2023 passed by the Supreme Court in Civil
Appeal No. 5155 of 2023, reported in AIR 2023 SC 3832

Relevant extracts from the judgment:

Now coming to the explanation, what is stated therein is that where the
evidence or a substantial portion of the evidence of any party has already been
recorded and such party fails to appear on any day to which the hearing of the suit
is adjourned, the Court would be at liberty to proceed with the case as if such
party were present. Two phrases are important in the explanation “any party” and
“such party”. “Any party” refers to the party which has led evidence or substantial
evidence and “such party” refers to that very party which has led evidence or
substantial evidence. What is discernible is that under Order XVI1 Rule 2, the Court
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would proceed to pass orders with respect to any of the parties being absent or both
the parties being absent. Whereas the explanation is confined to record the presence
of that party and that party alone, which has led evidence or substantial evidence
and has thereafter failed to appear. In the present case, admittedly the suit was at
the stage of plaintiff's evidence as is apparent from the order dated 04.12.2004. The
evidence of the defendants had not even started and the defendants' counsel had not
even cross-examined the plaintiff's evidence.

The explanation in the present case could have been invoked only if the
plaintiff, after adducing his evidence or substantial evidence, failed to appear, the
Court could have recorded his presence while disposing of the suit. But once the
defendant had not led any evidence at all, the explanation could not be invoked as
against the defendant/appellant. The High Court committed an error in applying the
explanation to Order XVIlI Rule 2 CPC and based upon it holding that an
application under Order IX Rule 13 CPC would not be maintainable as the presence
of the defendant would be deemed to be recorded at the time of disposal of the suit.

As a matter of fact, once the counsel had withdrawn his Vakalatnama, in
normal course, the Trial Court ought to have issued notice to the defendants to
engage another counsel, which it did not do and proceeded ex parte. The Trial Court
committed an error in doing so. Further, the Trial Court, in its wisdom and
discretion having allowed the application under Order IX Rule 13 CPC, the High
Court ought to have refrained itself from interfering with an order which advanced
the cause of justice by affording opportunities to both the parties so that the suit
could be decided on merits.

[}
*9. CIVIL PROCEDURE CODE, 1908 — Order 11 Rule 1

Interrogatories — Purpose is to facilitate proof of case by obtaining

admission — It also saves time and cost which may otherwise be incurred

by adducing evidence to prove facts which could have been admitted —

But questions in the nature of cross-examination must not be allowed.

ffaer ufspar wf2ar, 1908 — ameer 11 =99 1
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Shobarani (Smt.) v. Smt. Malti Bai

Order dated 22.06.2023 passed by the High Court of Madhya
Pradesh in Miscellaneous Petition No. 3505 of 2018, reported in
ILR 2023 MP 1809

[ J

10. CIVIL PROCEDURE CODE, 1908 — Order 16 Rule 1 and Order 41
Rule 23-A
Power of remand — Cannot be exercised to allow a party to fill up the
lacuna of the case — Application to call record from Panchayat was
rejected by the trial court and the same attained finality — Suit being time
barred, was rejected by the trial court — Application to call record was
allowed by the appellate court and the matter was remanded to be
decided afresh — Such order of remand by appellate court is erroneous
and unjustified as the appellate court did not decide the issue of
limitation.
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Kamla Bai (Smt.) & ors. v. Babulal & ors.

Order dated 05.07.2023 passed by the High Court of Madhya
Pradesh (Indore Bench) in Miscellaneous Appeal No. 1434 of 2006,
reported in 2023 ILR 2023 MP 2056

Relevant extracts from the order:

| find that the order of remand passed by the appellate court is erroneous and
not justified. The order of remand cannot be passed to fill up the lacuna. The
plaintiff has filed a suit for declaration of title and permanent injunction but he has
failed to adduce any evidence to prove his title. The documents exhibited from
Annx.P/1 to P/18 do not indicate any title of his ancestors. The plaintiff’s
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application under Order 16 Rule 1 CPC was dismissed. Against the said order, the
review was also dismissed, which was not challenged and the same attained finality.
From going through the application under Order 16 Rule 1 CPC, this Court does
not find any averment that what type of record of title of plaintiff’s ancestors are
available with the Panchayat. The documents only indicate that application was
filed before Panchayat for permission to construct the house which is not in dispute.
The dispute is in relation to adjacent land for which no document was exhibited.
The Apex Court in the case of Shivkumar and ors. v. Sharanabasappa and ors.,
AIR 2020 SC 3102 in para N0.25.4 has held as under :-

“25.4. A conjoint reading of Rules 23, 23A and 24 of Order XLI
brings forth the scope as also contours of the powers of remand that
when the available evidence is sufficient to dispose of the matter,
the proper course for an Appellate Court is to follow the mandate of
Rule 24 of Order XLI CPC and to determine the suit finally. It is
only in such cases where the decree in challenge is reversed in
appeal and a retrial is considered necessary that the Appellate Court
shall adopt the course of remanding the case. It remains trite that
order of remand is not to be passed in a routine manner because an
unwarranted order of remand merely elongates the life of the
litigation without serving the cause of justice. An order of remand
only on the ground that the points touching the appreciation of
evidence were not dealt with by the Trial Court may not be
considered proper in a given case because the First Appellate Court
itself is possessed of jurisdiction to enter into facts and appreciate
the evidence. There could, of course, be several eventualities which
may justify an order of remand or where remand would be rather
necessary depending on the facts and the given set of circumstances
of a case.

The decision cited by the learned Counsel for the appellants
in the case of Mohan Kumar v. State of Madhya Pradesh and ors.,
(2017) 4 SCC 92 is an apt illustration as to when the Appellate Court
ought to exercise the power of remand. In the said case, the appellant
and his mother had filed the civil suit against the Government and
local body seeking declaration of title, perpetual injunction and for
recovery of possession in respect of the land in question. The Trial
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Court partly decreed the suit while holding that the plaintiffs were
the owners of the land in dispute on which trespass was committed
by the respondents and they were entitled to get the encroachment
removed; and it was also held that the Government should acquire
the land and pay the market value of the land to the appellant. Such
part of the decree of the Trial Court was not challenged by the
defendants but as against the part of the decision of the Trial Court
which resulted in rejection of the claim of the appellant for allotment
of an alternative land, the appellant preferred an appeal before the
High Court. The High Court not only dismissed the appeal so filed
by the appellant but proceeded to dismiss the entire suit with the
finding that the plaintiff-appellant had failed to prove his ownership
over the suit land inasmuch as he did not examine the vendor of his
sale deed. In the given circumstances, this Court observed 8 that
when the High Court held that the appellant was not able to prove
his title to the suit land due to non- examination of his vendor, the
proper course for the High Court was to remand the case to the Trial
Court by affording an opportunity to the appellant to prove his title
by adducing proper evidence in addition to what had already been
adduced. Obviously, this Court found that for the conclusion
reached by the High Court, a case for re-trial was made out
particularly when the Trial Court had otherwise held that the
appellant was owner of the land in dispute and was entitled to get
the encroachment removed as also to get the market value of the
land. Such cases where re- trial is considered necessary because of
any particular reason and more particularly for the reason that
adequate opportunity of leading sufficient evidence to a party is
requisite, stand at entirely different footings than the cases where
evidence has already been adduced and decision is to be rendered on
appreciation of evidence. It also remains trite that an order of remand
is not to be passed merely for the purpose of allowing a party to fill-
up the lacuna in its case”.
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*11.

*12.

13.

CIVIL PROCEDURE CODE, 1908 — Order 21 Rule 29 and Order 41 Rule 5
Execution proceeding — Stay of — The executing Court cannot stay
execution of decree on the ground that second appeal is pending — Only
Appellate Court can stay the execution of decree after admitting the
second appeal for hearing on substantial questions of law — Power to stay
execution of decree cannot be usurped by the Executing Court under
Order 21 Rule 29 of the Code.

[ J
CIVIL PROCEDURE CODE, 1908 — Order 22 Rule 4
Decree in favour of or against a dead person — Party to a suit expired
before final arguments were heard — Legal representatives were not
brought on record — Decree passed in such matter would be a nullity.

fufae uferar <fgarn, 1908 — ey 22 9 4
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Raniya Bai v. Tekmani Rathore and ors.
Judgment dated 17.04.2023 passed by the High Court of
Madhya Pradesh in Second Appeal No. 1171 of 2014, reported
in 2023 (4) MPLJ 371

[ J
CIVIL PROCEDURE CODE, 1908 — Order 23 Rule 2 and Order 43
Rule 1-A
Application to recall compromise decree — Maintainability — Person
aggrieved by the compromise decree has a right to file an application for
recalling before the court which granted the decree or can file an appeal
in terms of Order 43 Rule 1-A — Both the remedies are available.
(Banwari Lal v. Chando Devi, (1993) 1 SCC 581 followed)
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Vipan Aggarwal and anr. v. Raman Gandotra and ors.

Order dated 29.04.2022 passed by the Supreme Court in Civil
Appeal No. 3492 of 2022, reported in (2023) 10 SCC 529

Relevant extracts from the order:

This Court in a judgment reported in Banwari Lal v. Chando Devi, (1993) 1
SCC 581 held the question as to whether an aggrieved person against the
compromise decree has a right to file an application before the Court which granted
the decree or an appeal in terms of Order 43 Rule 1A of the Code of Civil Procedure,
1908 (for short, ‘the CPC’). It was held as under:-

“When the amending Act introduced a proviso along with an
explanation to Rule 3 of Order 23 saying that where it is alleged by one
party and denied by the other that an adjustment or satisfaction has been
arrived at, "the Court shall decide the question”, the Court before which
a petition of compromise is filed and which has recorded such
compromise, has to decide the question whether an adjustment or
satisfaction had been arrived at on basis of any lawful agreement. To
make the enquiry in respect of validity of the agreement or the
compromise more 2 comprehensive, the explanation to the proviso says
that an agreement or compromise "which is void or voidable under the
Indian Contract Act..." shall not be deemed to be lawful within the
meaning of the said Rule. In view of the proviso read with the
explanation, a Court which had entertained the petition of compromise
has to examine whether the compromise was void or voidable under the
Indian Contract Act. Even Rule 1(m) of Order 43 has been deleted under
which an appeal was maintainable against an order recording a
compromise. As such a party challenging a compromise can file a
petition under proviso to Rule 3 of Order 23, or an appeal under Section
96(1) of the Code, in which he can now question the validity of the
compromise in view of Rule 1-A of Order 43 of the Code.”

The appellants had thus the right to avail either the remedy of appeal in
terms of Order 43 Rule 1A or by way of an application before the court granting
decree. Therefore, the application filed by the appellants before the Court which
granted the decree cannot be said to be without jurisdiction.
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14. CIVIL PROCEDURE CODE, 1908 — Order 26 Rule 9
Appointment of Commissioner — Plaintiff filed a suit for declaration of
easementary rights — Defendant in counter-claim raised an issue of
encroachment by plaintiff upon disputed land — It was also denied that
there were windows, doors and ventilation at the northern side of the
plaintiff’s house — Plaintiff before adducing any evidence in support of
his case filed an application under Order 26 Rule 9 of the Code for
iIssuance of commission on the issue of encroachment — Such application
would amount to collection of evidence — Plaintiff was required to first
prove by way of evidence that there existed any doors, windows or
ventilation on his property — Trial Court rightly rejected the application.

fafaer ufssar wfean, 1908 — amaer 26 forw 9
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framer <maTe™ 7 Sfya € eI R |

Deepak Goyal v. Nagar Nigam Gwalior

Order dated 09.08.2023 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Miscellaneous Petition No. 5999 of
2022, reported in AIR 2023 MP 145

Relevant extracts from the order:

This Court is in full agreement with the findings given by the Coordinate
Bench of this Court in the matter of Anurag Jaiswal v. Collector, (2019) 2 MPLJ
637 which is based upon a judgment of Division Bench of this Court in the matter
of Durga Prasad v. P. Faujdar, 1975 MPLJ 801 (AIR 1975 MP 196), wherein it
was opined that in case where there is a dispute as to encroachment, the fact whether
there is such an encroachment or not cannot be determined in absence of an agreed
map except by appointment of the commissioner under Order 26 Rule 9 CPC, but
in the present matter the fact situation is bit different. The entire case of the
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petitioner is not based upon the fact that the respondents have encroached upon the
piece of land in dispute rather it is the suit for declaration of the easementary rights.
The question of encroachment has been raised for the first time by the respondents
in their counterclaim that the plaintiff/petitioner had encroached upon the piece of
land which was not in the map appended by the respondents along with their
counter-claim.

From bare perusal of the application filed under Order 26 Rule 9 CPC by
the petitioner/plainfiff, it would be evident that the said application was moved to
ascertain the fact whether on spot the windows, doors and the ventilation, on the
property possessed by the petitioner/plaintiff, exists or not. According to this Court
such type of an application would amount to collecting of an evidence as the very
suit filed by the petitioner/plaintiff was with regard to declaration of his
easementary rights and for that the plaintiff/petitioner was required to first prove
by way of evidence that there existed any doors, windows or ventilation on the
northern side of his property and only, thereafter, if some dispute still persists and
the Trial Court needed elucidation then the commission could have been issued, but
not at this stage. Thus, according to this Court the judgment cited by the learned
Counsel for the petitioner in the matter of Anurag Jaiswal v. Collector (supra) has
no applicability in the present matter.

15. CIVIL PROCEDURE CODE, 1908 — Order 26 Rule 9

(i) Appointment of Commissioner — Scope — Power conferred under
Order 26 Rule 9 can be exercised at any stage but for limited purpose
only — Where there is a dispute of encroachment or demarcation of
land between the parties, the court should direct investigation by
appointing commission.

(i) Commission for demarcation — Scope — Demarcation already done by
the revenue officers and plaintiff filed it in support — In case
defendant disputes it, burden of proof would be on the plaintiff to
prove the demarcation by adducing cogent evidence — There is no
need for fresh demarcation by appointing commission. [Haryana
WAQF Board v. Shanti Swaroop, (2008) 8 SCC 671 and Durga Prasad
v. Praveen Faujdar, (1975) MPLJ 810 relied upon.]
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Shivnarayan v. Shyamlal & ors.

Order dated 14.03.2023 passed by the High Court of Madhya
Pradesh (Indore Bench) in Miscellaneous Petition No. 5362 of 2022,
reported in ILR 2023 MP 2031

Relevant extracts from the order:

In the present case, the demarcation has already been done by the revenue
authorities and the petitioner/plaintiff has filed its report. If the respondents/
defendants are disputing the said, then the burden is on the petitioner/plaintiff to
prove that demarcation by adducing evidence. Once the demarcation has already
been done by the revenue authority, there would be no need for fresh demarcation
by appointing a Commissioner, which would be done by the same authority. As
discussed above, as per the scope of Order 26 Rule 9 of CPC if any elucidation or
clarification will be required in future at any stage of the suit then the trial Court
shall be competent to pass the order at the appropriate stage.

[}
16. CRIMINAL PRACTICE:
(i) Mentioning caste of accused in title of judgment — Impermissible —
An accused has no caste or religion when the court deals with his
case — Practice of mentioning caste strongly deprecated — Trial
courts are advised to not mention the caste of the accused in title of
the judgment.
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(i) Rehabilitation of victim — Whenever a child is subjected to sexual
assault, the State Legal Services Authorities should ensure that the
child is provided with a facility of counselling by a trained child
counsellor or child Psychologist — It will help the child victim to
come out of the trauma — State should ensure that the child
continues with the education.

(iii) Sentencing — Relevant factors like accused is not a habitual
offender, young age and period of custody can be considered — The
mitigating circumstances which weigh in favour of the accused must
be balanced with the impact of the offence on the victim, her family
and society in general — Punishment must commensurate with the
gravity of the offence.
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(iii) TTSRIY — WP IRS oW 6 ARG ameaT IR 7E R,
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FH B el uRRufet oY siffged @ U # € S 9fRq,
S URAR 3IR AMFIG: FAIST TR STURT & JA91T & A1 Agferd
far ST ARy — ISRy IURY B TRAT & IgHT BT
aRY |

State of Rajasthanv. G

Judgment dated 11.10.2023 passed by the Supreme Court in
Criminal Appeal No. 3168 of 2023, reported in (2023) 10 SCC 516
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Relevant extracts from the judgment:

While dealing with the issue of sentence, in such a case, the mitigating
circumstances which weigh in favour of the accused must be balanced with the
impact of the offence on the victim, her family and society in general. The rights of
the accused must be balanced with the effect of the crime on the victim and her
family. This is a case which impacts the society. If undue leniency is shown to the
respondent in the facts of the case, it will undermine the common man's confidence
in the justice delivery system. The punishment must be commensurate with the
gravity of the offence. When it comes to sentencing, the Court is not only concerned
with the accused but the crime as well.

Only two factors prevent us from restoring the life sentence. First
is the young age of the accused. His age was 22 years, as noted by the High Court.
The second is that he has undergone the sentence imposed by the High
Court. Therefore, we are of the view that in this case, the sentence of rigorous
imprisonment of fourteen years will be appropriate.

Before we part with the judgment, we find from the cause title of the
judgments of the Trial Court and the High Court that the respondent’s caste has
been mentioned. The same defect has been carried forward in the Special Leave
Petition as the description of the respondent-accused must have been copied from
the cause title of the judgments of the Courts. An accused has no caste or religion
when the Court deals with his case. We fail to understand why the caste of the
accused has been mentioned in the cause title of the judgments of the High Court
and the Trial Court. The caste or religion of a litigant should never be mentioned in
the cause title of the judgment. We have already observed in our order dated 14"
March 2023 that such practice should never be followed. The cause title in this
judgment has been amended accordingly. Formal amendment be carried out after
pronouncement of this judgment.

We have a suggestion to make before we part with judgment.
Whenever a child is subjected to sexual assault, the State or the Legal Services
Authorities should ensure that the child is provided with a facility of counselling
by a trained child counsellor or child psychologist. It will help the victim children
to come out of the trauma, which will enable them to lead a better life in future.
The State needs to ensure that the children who are the victims of the offence
continue with their education. The social environment around the victim child may
not always be conducive to the victim's rehabilitation. Only the monetary
compensation is not enough.
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17. CRIMINAL PROCEDURE CODE, 1973 — Section 154

EVIDENCE ACT, 1872 — Section 11

INDIAN PENAL CODE, 1860 — Sections 148, 149, 302 and 307

(i) Delay in lodging FIR — Effect of — Such circumstance gives rise to
suspicion on the case — The Court must look for the possible motive
and the explanation for the delay as well as consider its effect on the
trustworthiness of the prosecution witnesses — No time duration, in
the abstract could be fixed as a “reasonable time” to give
information to the Police — Such question should be determined as
per facts and circumstances of each case.

(i) Plea of alibi — Standard of “strict scrutiny” is required when such
plea is taken — When prosecution relied on eye witness then
something more than ocular statement ought to have been present
to prove the alibi.

(i)  Criminal history of deceased — Simply because the deceased has a
chequered past which constituted several run-ins with the law,
cannot be a factor to give benefit thereof to accused.

qug gfhar Hfgdr, 1973 — &RT 154

|y AR, 1872 — URT 11

WRA gvs Hfadr, 1860 — &R 148, 149, 302 T4 307
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@ forg WRae FoF ¥ 3B If® Suder ST A1RY o |
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Kamal Prasad and ors. v. State of Madhya Pradesh (now State
of Chhattisgarh)

Judgment dated 10.10.2023 passed by the Supreme Court in
Criminal Appeal No. 1578 of 2012, reported in (2023) 10 SCC 172

Relevant extracts from the judgment:

This Court in Apren Joseph v. State of Kerala, (1973) 3 SCC 114, has
observed that “Undue unreasonable delay in lodging the FIR”, “inevitably gives
rise to suspicion which puts the court on guard to look for the possible motive and
the explanation for the delay and consider its effect on the trustworthiness or
otherwise of the prosecution version.” The Bench of three learned Judges further
observed that no time duration, in the abstract could be fixed as the “reasonable
time” to give information to the police and therefore, the same is a question to be
determined as per facts and circumstances of each case.

In respect of the first contention put forth by the appellant convicts it is seen
from the record that the FIR was registered about two hours after the incident
having taken place on 17.04.1988 at about 08.00 a.m. The document itself records
the time of incident as being 8.15 a.m. and the time of report as being 11.00 a.m.
The testimony of PW-3 at whose instance the FIR was recorded, shows that out of
fear and having sustained numerous injuries, he ran from the place of occurrence
and hid in the house of Baisakhu Kewat and only emerged there from two hours
later. In such a situation, delay in filing of the FIR cannot be said to be fatal to the
case of the prosecution more so in view of the injuries sustained by him; the place
of occurrence being a remote village area and that the version of events was dictated
to the police by this witness only upon their reaching his place of shelter. To us it
does not appear to be a case of prior consultation; discussion; deliberation or
improvements.

We find that for the plea of alibi to be established, something other than a
mere ocular statement ought to have been present. After all, the prosecution has
relied on the statement of eyewitnesses to establish its case against the convict-
appellants leading to the unrefuted conclusion that convict-appellants were present
on the spot of the crime and had indeed caused injuries unto the deceased as also
PW-3 with Lathis and Tabbal on various and vital parts of their bodies.

It may be true that the deceased Chetram was a history-sheeter and had
scores of criminal cases pending against him or cases in which he was involved.
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However, such fact is unsubstantiated on record for no detail whatsoever stands
provided in respect of such cases involving the deceased. Be that as it may, simply
because the deceased had a chequered past which constituted several run-ins with
the law, Courts cannot give benefit thereof, particularly when such claims are bald
assertions, to those accused of committing such a person’s murder. And in any
event, such a plea is merely presumptuous.

[ J
18. CRIMINAL PROCEDURE CODE, 1973 — Sections 197 and 239

PREVENTION OF CORRUPTION ACT, 1988 — Section 19

(i) Sanction for prosecution — Applicability — Accused was serving as
Astt. General Manager in a nationalised Bank — Although he was a
public servant but he was not holding a post where he could not be
removed from service except by or with the sanction of the
Government — As such, provisions of Section 197 are not attracted
— Accused cannot claim protection of the said provision.

(i) Discharge — Accused was charged with offences both under
Prevention of Corruption Act and Indian Penal Code — He was
discharged from offence u/s 19 of the Act — This alone cannot be a
ground for not prosecuting accused for offences under IPC.

<Us UfshaT wfSdr, 1973 — €IRTG 197 T 239

yeraR IR sif¥faaw, 1988 — €RT 19

(i) S & fod Aol — waTar — ifge Tsigga §a #
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A. Sreenivasa Reddy v. Rakesh Sharma and anr.

Judgment dated 08.08.2023 passed by the Supreme Court in
Criminal Appeal No. 2339 of 2023, reported in AIR 2023 SC 3811
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Relevant extracts from the judgment:

The appellant was serving as an Assistant General Manager, State Bank of
India, Overseas Bank at Hyderabad. State Bank of India is a nationalised bank.
Although a person working in a nationalised bank is a public servant, yet the
provisions of Section 197 CrPC would not be attracted at all as Section 197 is
attracted only in cases where the public servant is such who is not removable from
his service save by or with the sanction of the Government. It is not disputed that
the appellant is not holding a post where he could not be removed from service
except by or with the sanction of the Government. In this view of the matter, even
if it is alleged that the appellant herein is a public servant, still the provisions of
Section 197CrPC are not attracted at all.

Thus, although in the present case, the appellant has been discharged from
the offences punishable under the PC Act, 1988 yet for IPC offences, he can be
proceeded further in accordance with law.

[ J
19. CRIMINAL PROCEDURE CODE, 1973 — Sections 216, 374 and 386

INDIAN PENAL CODE, 1860 — Sections 34, 148, 149, 201 and 302

(i) Appeal against conviction — Absence of Advocate at the time of
hearing — Without hearing accused or his advocate, appeal cannot
be decided - If the advocate was absent, court should have
appointed a lawyer to espouse his cause.

(if) Alteration or addition of charge by Appellate Court — Permissibility
— When prejudice is likely to be caused to the accused Appellate
Court can exercise the power to alter or add charge after putting
the accused to the notice of the charge.

(ili) Conversion of charge from Section 149 to Section 34 — If the
common object does not necessarily involve a common intention,
then the substitution of Section 34 for Section 149 might result in
prejudice to the accused and therefore, ought not be permitted — If
it does involve a common intention then such substitution must be
held to be a formal matter, therefore, whether such recourse can be
taken or not, depends on the facts of each case.

gug Ufshar wfgdl, 1973 — 9RIV 216, 374 TG 386
YRAI SUS f2dl, 1860 — URIV 34, 148, 149, 201 TG 302
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(i) el <R §RT RIY 9 gRad a1 aRaeq — Jrggadr —

W9 Afgad Bt B B WG 8 — i el
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Chandra Pratap Singh v. State of Madhya Pradesh

Judgment dated 09.10.2023 passed by the Supreme Court in
Criminal Appeal No. 1209 of 2011, reported in (2023) 10 SCC 181

Relevant extracts from the judgment:

The first issue is whether any prejudice was caused to the appellant, as his
appeal was heard in the absence of his advocate. The cause-title of the judgment
clearly mentions that the advocate representing the appellant was absent. The order
sheet of the appeal preferred by the appellant and two others (Annexure P-3)
records that on 26-10-2004, when the appeal preferred by the appellant and two
others was called out, the appellant's advocate was present. The appeal was heard
on 23-11-2004. The order sheet of that date records that the advocate for the
appellant was absent. It also notes that the arguments were heard, and judgment
was reserved. The impugned judgment [Budhal Raja v. State of M.P., Criminal
Appeal No. 992 of 1992, order dated 1-12-2004 (MP)] does not refer to any
submission canvassed on behalf of the appellant. The High Court has, thus,
committed illegality by deciding the appeal against the conviction preferred by the
appellant without hearing the appellant or his advocate. After finding that the
advocate appointed by the appellant was absent, the High Court ought to have
appointed a lawyer to espouse his cause.

The first issue is whether any prejudice was caused to the appellant, as his
appeal was heard in the absence of his advocate. The cause-title of the judgment
clearly mentions that the advocate representing the appellant was absent. The order
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set of the appeal preferred by the appellant and two others (Annexure P-3) records
that on 26-10-2004, when the appeal preferred by the appellant and two others was
called out, the appellant's advocate was present. The appeal was heard on 23-11-
2004. The order sheet of that date records that the advocate for the appellant was
absent. It also notes that the arguments were heard, and judgment was reserved.
The impugned judgment! does not refer to any submission canvassed on behalf of
the appellant. The High Court has, thus, committed illegality by deciding the appeal
against the conviction preferred by the appellant without hearing the appellant or
his advocate. After finding that the advocate appointed by the appellant was absent,
the High Court ought to have appointed a lawyer to espouse his cause.

In view of the wide powers conferred by Section 386 of Cr.PC, even an
Appellate Court can exercise the power under Section 216 of altering or adding the
charge. However, if the Appellate Court intends to do so, elementary principles of
natural justice require the Appellate Court to put the accused to the notice of the
charge proposed to be altered or added when prejudice is likely to be caused
to the accused by alteration or addition of charges. Unless the accused was put
to notice that the Appellate Court intends to alter or add a charge in a particular
manner, his advocate cannot effectively argue the case. Only if the accused is put
to notice by the Appellate Court that the charge is intended to be altered in a
particular manner, his advocate can effectively argue that even the altered charge
was also not proved. For example, in the present case, it was necessary for the
Appellate Court to put the appellant to notice that it intended to convict him with
the aid of Section 34 of IPC, for which a charge was not framed. We may add here
that the Court can give the notice of the proposed alteration or addition of the charge
even by orally informing the accused or his advocate when the appeal is being
heard. In a given case, the Court can grant a short time to the advocates for both
sides to prepare themselves for addressing the Court on the altered or added charge.

In the facts of the case, the appellant’s advocate was absent on the date of the
hearing. Therefore, there was no occasion for the High Court to put the
advocate for the appellant to the notice that the charge under Section 302 read
with Sections 148 and/or 149 of IPC was proposed to be altered to a charge under
Section 302 read with Section 34 of IPC. Therefore, grave prejudice has been
caused to the appellant by altering the charge without giving any notice to the
appellant or his advocate about the charge. The reason is that there was no
opportunity available to the accused to argue that there was no evidence on
record to prove the existence of common intention, which is the necessary
ingredient of Section 34 of IPC. There is one more crucial aspect of the case. A
perusal of the impugned judgment shows that the High Court has extensively
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referred to the evidence of PW-1 Nand Kishore and PW-2 Manua. However, the
entire judgment does not mention that the Court was altering the charge for the
reasons recorded. No finding is recorded in terms of sub-section (4) of Section
216 of Cr.PC that the proposed alteration of the charge will not prejudice the
accused in his defence.

In the case of Chittarmal v. State of Rajasthan, (2003) 2 SCC 266 this Court
dealt with the conversion of charge from Section 302 read with Section 149 of
IPC, to Section 302 read with Section 34 of IPC. Paragraph 14 of the said decision
reads thus:

“14. 1t is well settled by a catena of decisions that Section 34 as
well as Section 149 deal with liability for constructive criminality
i.e. vicarious liability of a person for acts of others. Both the
sections deal with combinations of persons who become punishable
as sharers in an offence. Thus they have a certain resemblance and
may to some extent overlap. But a clear distinction is made out
between common intention and common object in that common
intention denotes action in concert and necessarily postulates the
existence of a prearranged plan implying a prior meeting of the
minds, while common object does not necessarily require proof of
prior meeting of minds or preconcert. Though there is a substantial
difference between the two sections, they also to some extent overlap
and it is a question to be determined on the facts of each case whether
the charge under Section 149 overlaps the ground covered by Section
34. Thus, if several persons numbering five or more, do an act and
intend to do it, both Section 34 and Section 149 may apply. If
the common object does not necessarily involve a common intention,
then the substitution of Section 34 for Section 149 might result in
prejudice to the accused and ought not, therefore, to be permitted.
But if it does involve a common intention then the substitution of
Section 34 for Section 149 must be held to be a formal matter.
Whether such recourse can be had or not must depend on the facts of
each case. The non-applicability of Section 149 is, therefore, no bar
in convicting the appellants under Section 302 read with Section
34 IPC, if the evidence discloses commission of an offence in
furtherance of the common intention of them all. (See Barendra
Kumar Ghosh v. King Emperor, AIR 1925 PC 1, Mannam
Venkatadari v. State of A.P., 1971 SCC (Cri) 479, Nethala
Pothuraju v. State of A.P., 1992 SCC (Cri) 20 and Ram Tahal v.
State of U.P., (1972) 1 SCC 136)”

We have carefully perused the evidence of PW-1 and PW-2. There is no
evidence of the presence of common intention. Only the act of stopping the
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deceased Uma Prasad will not, by itself, bring the case within the purview of
Section 34 of IPC. There is no overt act attributed to the appellant by any
prosecution witness in the assault on deceased Uma Prasad. It is difficult
to infer a prior meeting of minds in this case. There is no material to prove the
existence of common intention which is the necessary ingredient of Section 34 of
IPC. In this case, there is no overlap between a common object and a common
intention. Therefore, the conviction of the appellant under Section 302, read with
Section 34 will have to be set aside.
[ J

20. CRIMINAL PROCEDURE CODE, 1973 — Sections 227 and 465
PREVENTION OF CORRUPTION ACT, 1988 - Sections 13 and 19
Application for discharge of accused — Maintainability — On the ground
of invalidity of sanction — Multiple applications for discharge were filed
and trial proceeded - 17 prosecution witnesses were also examined —
After reaching such stage the trial could not be stayed in view of Section
19 (3) of the Act especially when respondent himself has not stated that
any failure of justice has occurred — Interlocutory application seeking
discharge filed in the midst of trial would not be maintainable — The only
option available to the respondent/accused in that situation is to raise the
issue at the stage of final arguments.
gus Ufshar wfedl, 1973 — €RIY 227 U4 465
yeER farer sfefagH, 1988 — gRIG 13 Td 19
Afged & S=Iad B oaed — Wwefar — HAoRl B STAEdT B
IR — IE 8g o NI f*Ripd ¢d faamer sgralka — 17
e Wl ff W — 9 WR W Ugen @ SWid famrer
AT B gRT 19 (3) B 3D H wIfa 7 fhar S |ear, fadva:
afe weueft A Wi woe frar % e wRe o =g o il T g
— foaRYT & Feadt ®WR W G SHEE 3 IAGAIN BT Sidad) A
qvefiy @ — sifige & ford Ul aRRefay § daar ¥8 fdew @ fd
9% 3ifiW @ & TR W 39 fog 9 oW |
State of Karnataka Lokayukta Police v. S. Subbegowda

Judgment dated 03.08.2023 passed by the Supreme Court in
Criminal Appeal No. 1598 of 2023, reported in AIR 2023 SC 3770
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Relevant extracts from the judgment:

In the instant case, the Special Judge proceeded with the trial, on the
second application for discharge filed by the respondent having not been pressed
for by him. The Special Judge, while dismissing the third application filed by the
respondent seeking discharge after examination of 17 witnesses by the prosecution,
specifically held that the sanction accorded by the government which was a superior
authority to the Karnataka Water Supply Board, of which the respondent was an
employee, was proper and valid. Such findings recorded by the Special Judge could
not have been and should not have been reversed or altered by the High Court in
the petition filed by the respondent challenging the said order of the Special Judge,
in view of the specific bar contained in sub-section (3) of Section 19, and that too
without recording any opinion as to how a failure of justice had in fact been
occasioned to the respondent-accused as contemplated in the said sub-section (3).
As a matter of fact, neither the respondent had pleaded nor the High Court opined
whether any failure of justice had occasioned to the respondent, on account of error
if any, occurred in granting the sanction by the authority.

As a matter of fact, such an interlocutory application seeking discharge in
the midst of trial would also not be maintainable. Once the cognizance was taken
by the Special Judge and the charge was framed against the accused, the trial could
neither have been stayed nor scuttled in the midst of it in view of Section 19(3) of
the said Act. In the instant case, though the issue of validity of sanction was raised
at the earlier point of time, the same was not pressed for. The only stage open to
the respondent-accused in that situation was to raise the said issue at the final
arguments in the trial in accordance with law.

21. CRIMINAL PROCEDURE CODE, 1973 — Section 319

(i) Power to summon any person as accused — Stage — Whether the trial
court can pass such order in the judgment? Held, No — Trial court
has to pass such order before pronouncement of judgment — In case,
a person is joined as an accused at belated stage, then a separate
trial should be initiated. [Sukhpal Singh Khaira v. State of Punjab,
(2023) 1 SCC 289 relied upon.]

(i) Grounds to invoke section 319 of the Code — Trial court passed the
order without considering the grounds constituting the offence on
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the basis that his role was suspicious — Such vague finding is not
sufficient to implead any person as accused.

U Ufhar wf3dn, 1973 — &RT 319

(i) o fdT o ANYgaRT & wY § G99 I B Afed — THd —
7 R < Al § var emcw iRd R gaal 27
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gorrg ¥Tod, (2023) 1 . 289 WR favara fear wam )

(i) &RT 319 PT AT o9 P IR — fITROT <YRTATT T STURTET
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uiRa far & Saat qfier wfey off — S sraue fsed fslt
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Lalit Agrawal v. State of M.P.

Order dated 28.06.2023 passed by the High Court of Madhya
Pradesh (Indore Bench) in Criminal Revision No. 2034 of 2023,
reported in ILR 2023 MP 2114

Relevant extracts from the order:

The question is whether the learned trial Court has applied the aforesaid law
in passing the impugned order under Section 319 of Cr.P.C. In this case, two of the
accused have been acquitted and remaining three have been convicted. As such,
this is a case of joint result; i.e. acquittal and conviction, both. Hence, in my
considered opinion, the learned trial Court should pass the order under Section 319
of Cr.P.C. before passing the order of acquittal of Aneesh and Abdul Saleem. Since,
the learned trial court has passed the impugned order under Section 319 of Cr.P.C.
against the petitioner after acquitting the accused persons rather than preceding
their acquittal, the order passed by the learned trial Court cannot be said to be in
accordance with the settled law laid down by Hon'ble Apex Court in the case of
Sukhpal Singh Khaira v. State of Punjab, (2023)1 SCC289. Therefore, on the
basis of this sole reason, this order of learned trial Court is not sustainable in the
eyes of law.

In the case at hand, the learned trial Court, without assigning sufficient
ground for substratum of constituting the said offence, has wrongly observed that
the role of the petitioner is suspicious. Virtually, such type of vague and obscure
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finding is not sufficient to implead any person as an accused and to direct him for
facing a separate trial.
[ ]

22. CRIMINAL PROCEDURE CODE, 1973 — Section 319

Summoning of additional accused — Opportunity of hearing — In such
proceedings, right of hearing would accrue only to a person who has
already been discharged in the very same proceeding prior to the
commencement of the trial — When a person who is not discharged but is
to be summoned as per Section 319 of the Code on the basis of satisfaction
derived by the court on the evidence available on record, no inquiry or
hearing is contemplated.

gus ufshar wfedl, 1973 — €RT 319

IfiRad Ifgad & @79 fHar ST — gAdIS &1 EwR — U™
FRIIRE § g oM &7 PR 99 Afdd @ foy S 8 o %
S ufthar § famrRer gy B @ gd & SR fear - g & -
9 U Afad ot &% SR 9 fhar T 8 wReg sifer W Suaer
el B IR W IR §RT GFE 8 R I9 G @1 aRT 319
@ ded GH far T B 99 DI g AT gAarg s T8 2

Yashodhan Singh and ors. v. State of Uttar Pradesh and anr.

Judgment dated 18.07.2023 passed by the Supreme Court in
Criminal Appeal No. 2186 of 2023, reported in AIR 2023 SC 3878

Relevant extracts from the judgment:

From the observations of the Constitution Bench of this Court in Hardeep
Singh v. State of Punjab, (2014) 3 SCC 92 : (2014) 2 SCC (Cri) 86, it is noted that
an inquiry is contemplated as against a person who has been discharged prior to the
commencement of the trial in terms of Section 227, CrPC as extracted above but
on an inquiry, if it appears that there is evidence against such a discharged person,
then power under Section 319, CrPC can be exercised against such a discharged
person. This clearly would mean that when a person who is not discharged but is to
be summoned as per Section 319, CrPC on the basis of satisfaction derived by the
court on the evidence on record, no inquiry or hearing is contemplated. This would
clearly indicate that principle of natural justice and an opportunity of hearing a
person summoned under 319, CrPC are not at all contemplated. Such a right of
inquiry would accrue only to a person who is already discharged in the very same
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proceeding prior to the commencement of the trial. This is different from holding
that a person who has been summoned as per Section 319, CrPC has a right of being
heard in accordance with the principles of natural justice before being added as an
accused to be tried along with other accused.

23.

CRIMINAL PROCEDURE CODE, 1973 — Section 451/ 457

EXCISE ACT, 1915 (M.P.) — Section 47 (1)

WILD LIFE (PROTECTION) ACT, 1972 — Section 39

(i) Interim custody of vehicle — Jurisdiction — Magistrate is precluded
from releasing the seized vehicle on supurdnama if intimation is sent
by the Executive Magistrate u/s 47-A regarding initiation of
confiscation proceedings — Until such proceedings are pending, the
Judicial Magistrate cannot exercise the jurisdiction to release the
vehicle — Magistrate may proceed with the trial but regarding
confiscation, order of Executive Magistrate will be final.

(if) Confiscation proceedings — Difference in the provisions of various
Special Acts — The provisions of Section 39 of the Wild Life
(Protection) Act and 47 (1) of the Excise Act are enforceable in
different domains — Provision relating to opportunity of hearing
creates the main difference — Law explained.

qUS Ufshar fgar, 1973 — YRV 451 /457

AP AAFTH, 1915 (HT) — &= 47 (1)

T grof (Everon) e, 1972 — OIRT 39

(i) arEs &1 HaRk¥ AR — aFAPR — ARGe ST<YaT a_T B
YA R qad 81 PR 9D, IS ORI 47-F P g PAUTAD
ARTREE §RT ISTHIT & HIIATET SR HRA B o Iia & 4
TS § — W9 a® U pRIaIE «fdd ], AfRge a8 & gad B
P AFRBINGT PT STINT TE FR Fhdl — AR faaRer I
g 9Hal & g voMa TR B Gey A pduTds AfTee &l
e SifH B |

(ii) IroTTg BRIAE — A Ay afdf et & wraemT § faR — oRT
39 =g groft (Rervr) ffam &R e aftf s & 47 (1) &
e faf=T &3 # g9l B € — gaIs @ SR B MaHe
I 3R S FHRal § — Ay g 78 |
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Vijay v. State of M.P. & ors.

Order dated 02.08.2023 passed by the High Court of Madhya
Pradesh in Miscellaneous Petition No. 2141 of 2023, reported in
ILR 2023 MP 2047

Relevant extracts from the order:

As per section 47 (1) of M.P. Excise Act, there is a bar on power of Magistrate
to exercise its jurisdiction to release the vehicle on supurdnama if intimation has
been sent to him under section 47-A of M.P. Excise Act by Executive Magistrate
and he is barred from exercising the power until proceedings under section 47-A of
the Act which is pending before District Magistrate/Collector have been disposed
of. Section 47-A lays down for confiscation of intoxicants, articles, implements,
utensils, materials and conveyance if same is used for commission of offence under
section 34(1)(a) and (b) of M.P. Excise Act and quantity of liquor is found to be
more than 50 bulk litres and if Collector/District Magistrate has passed an order of
confiscation under section 47-A of the Act, then Magistrate shall not pass any order
in this regard. Section 47-A of the Act, only states that use of vehicle in commission
of offence. Bar has been created only in respect of passing an order of confiscation
of vehicle and Magistrate shall not proceed to pass orders on confiscation of vehicle
but Magistrate is free to proceed with trial of the case for commission of offence
which means that Judicial Magistrate can proceed with trial of a case under Excise
Act but will not pass on order of confiscation in regard to vehicle if intimation of
same has been given to him and District Magistrate/Collector is proceeding in the
case for confiscation of vehicle. If order of confiscation has been passed by
Executive Magistrate then same will be final and Judicial Magistrate will not pass
any order regarding confiscation.

Section 39(1)(d) of Wild Life (Protection) Act provides that if wvehicle is
used for commission of offence and seized then same will become property of State
Government. No hearing, trial, etc. is provided, therefore, Supreme Court held that
confiscation will take place once trial is concluded. However, under section 47(1)
of M.P. Excise Act, procedure for confiscation with opportunity of hearing is
provided and further aggrieved person has remedy of appeal and revision, therefore,
scheme of two sections i.e. under Wild Life (Protection) Act, 1972 and M.P. Excise
Act, 1915 is entirely different.
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24. CRIMINAL TRIAL:
Sentence — Leniency — Only because an accused remained on bail for a
long time cannot be a ground by itself to show leniency — Factors for
deciding question of showing leniency depends upon the facts and
circumstances of the case and conduct of the accused cumulatively.

RIS fa=mor:

ol — ISRAT — DA AT BT 9 T TP TN IR &1 9
WY SERAT ST )9 @ o) MR & & 9oar — SeRar R
XA B o awd HRE YGRU & AT U9 gRRfl qen sifged
@ IR R FH(GT ®7 4 R #A 8 |

Razia Khan v. State of Madhya Pradesh

Judgment dated 03.08.2023 passed by the Supreme Court in
Criminal Appeal No. 2259 of 2023, reported in (2023) 8 SCC 592

Relevant extracts from the judgment:

As noted in our order dated 09.05.2023, no case was made out to interfere
with the order of conviction and the notice was confined to sentence. Therefore, the
question is about the quantum of sentence. Looking at the findings recorded by the
Sessions Court and the High Court, the following are the relevant factors for
deciding the question of showing leniency to the appellant:

a. For espousing the cause of the labourers, the appellant visited the office
of the Directorate;

b. Evidence of PW1 and PW2 Hemraj (a peon working in the Office of the
Commissioner) indicated that the appellant had sent a slip of her name to
PW6 which was kept on the table of PW6 as she wanted to meet him.
After waiting for a considerable time, as she was not allowed to meet
PWB®, she forced her entry to his cabin and complained that she was made
to wait;

c. PW1 admitted that the appellant was not annoyed with her. She stated that
the appellant did not indulge in any scuffle with her. When she tried to
stop the appellant, she was pushed by the appellant and that is how she
received injury to her little right finger;

d. The incident is more than thirty years old,;

During the last thirty and a half years, when the trial and appeal were
pending, the appellant was all throughout on bail. Even in this appeal, an
exemption has been granted to her from the requirement of surrendering;
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f. During this long period of more than 30 long years, there was no

allegation of any objectionable activity by her; and

g. The appellant is a female whose present age is 62 years.

Considering the seriousness of the offence punishable under Section 333 of
the IPC and since the punishment prescribed is both of imprisonment of either
description and a fine, obviously, the appellant cannot be let off only on a fine.
However, considering the circumstances set out in paragraph 5 above, we are of the
view that the appellant deserves to be shown leniency when it comes to the
substantive sentence. The distinct factors set out in paragraph no.5, taken
individually, do not constitute a ground by itself to show leniency. For example,
only because an accused is on bail for a long time, it is no ground by itself to show
leniency. It is only one of the several factors to be considered. But we have
considered these factors cumulatively. Hence, we propose to bring down the
sentence of the appellant for the offence punishable under Section 333 to simple
imprisonment for one month. We propose to impose a fine of Rs.30,000/- for the
said offence.

[ J
25. EVIDENCE ACT, 1872 — Section 27

(1) Memorandum and recovery — Short span of time between
statement, recovery and arrest — Whether such situation casts any
doubt on the prosecution case? Held, No — Statement, recovery or
arrest are not dependent upon a particular chronological order —
Such memo and recovery would not automatically be treated a
nullity because of jumbled chronology, if have a legal sanctity.

(i) Custody — Connotation of — It has a wider meaning for the purpose
of section 27 — Custody not only means formal custody but also
includes when the accused is under surveillance or within range of
police officers so that they have effective control or tab over him.

Ry AT, 1872 — &IRT 27

() SO IR |REEN — HUF, sKEE 3R AR & 750 &9
TR — &7 U1 Refy siffaisq amel ) 315 Geg s
Far 87 ffuiRa, & — @om, et I ARuar) fedh
faRly Premgspd W R 721 @ — I S vd sxmeedt faftget
g O B9 FHANYT FIATIHA S AR W WIAG I &
forar ST o |
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(i) SAARET — A — gqBT AUS fef & — ARy IR P arr
27 ® o #, AfRe &1 3f 7 daa NvaRe AfRer ? afew
S o Ifga FRM # B A gferd aiifeiiRal @ uga &
AR B, a9 SHaT 99 W g9 =T 8, aftafera €|
Nadeem Khan v. State of M.P.

Order dated 15.06.2023 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Miscellaneous Criminal Case No.
10886 of 2023, reported in ILR 2023 MP 2140

Relevant extracts from the order:

This is a case where name of applicant figures in FIR and statements of
witnesses. So far as argument advanced in respect of custody is concerned,
it appears from the charge-sheet that applicant was arrested on 26.02.2022 at
08:45 pm, arrest memo indicates such date and time. It is also true that prior to his
formal arrest, as per arrest memo, weapon used in commission of offence was
seized at 08:15 pm which is prior in time. It is also true that his memo under Section
27 of the Evidence Act has been taken at 07:10 pm. Meaning thereby, his memo
was taken first and then weapon was seized, then he was arrested. There appears
nothing wrong apparently in the case because custody as contemplated under
Section 27 of the Evidence Act does not mean formal custody only but includes
such state of affair/activities whereby accused can be under the surveillance of
police officers or within the range of police officers so that they can keep an
effective tab or control over him.

It is not necessary that chronology of statement of Section 27 of the
Evidence Act, recovery in pursuance thereof and arrest of accused may come in
same fashion. Chronology may change also without disturbing the effect and
potency of the seizure and recovery because if an accused tries to escape from the
scene of crime and throws weapon of offence midway which is recovered by the
police while chasing him and thereafter he is arrested and memo is prepared then
said memo and recovery would not automatically be treated a nullity because of
jumbled chronology. Said memo has legal sanctity

[}

26. EVIDENCE ACT, 1872 — Section 32 (1)
INDIAN PENAL CODE, 1860 — Section 304-B
(i) Dying declaration — Tutored and doubtful — Before convicting the
accused on the basis of sole dying declaration, court must come to the
conclusion that it is trustworthy, reliable and one which inspires
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confidence — Probability of tutoring and doubt regarding mental
fitness of deceased creates a serious doubt on the veracity of dying
declaration — Such dying declaration cannot be the sole basis for
conviction.

(if) Dying declaration against several accused — Interpretation of — Dying
declaration if disbelieved for one accused, cannot be made basis for
conviction of other accused.

ey SrfefaH, 1872 — oIRT 32 (1)

ARG SUs Wfedl, 1860 — YRT 304—9

(i) TIDHTNT U — Ramn gonm iR 6y — HAE gD HeF
@mwmﬁmm@m IR BT 59 fspy

UgoT Aot f I8 wRidwe, fwawia ok favar aRa o

%—wmﬁa%mﬁaw%aﬁﬁv’é@mwﬁﬁmﬁaﬁv
R T JYPIeIT o FH FaT W TR g UaT1 B § —
N TG BT TIDIA AT QGRITG BT SR TEl 8 Fhal B |

(i) 3M® g & fIeg JIaE doF — FdeT — & sfgaa
& forg rfavarayet gg@EeT B B R AT H Anfafg

BT IR 8] S91-T S e 2 |
Phulel Singh v. State of Haryana

Judgment dated 27.09.2023 passed by the Supreme Court in
Criminal Appeal No. 396 of 2010, reported in (2023) 10 SCC 268
(3 Judge Bench)

Relevant extracts from the judgment:

The present case mainly rests on the dying declaration of the deceased. No
doubt, that a conviction can be solely recorded on the basis of dying declaration.
However, for doing so, the court must come to a conclusion that the dying
declaration is trustworthy, reliable and one which inspires confidence. In the
present case, the dying declaration is recorded by Shri Sadhu Singh (PW-5),
Executive Magistrate. He stated that he obtained the certificate from the doctor
regarding the fitness of the deceased to make the statement. He further stated that
he recorded the statement of the deceased and thereafter it was read over and
explained to her. He further states that she had thumb marked the same after
admitting its contents to be correct.

It could thus be seen that there is a grave doubt as to whether the dying
declaration recorded by Shri Sadhu Singh (PW-5), Executive Magistrate was a
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voluntary one or tutored at the instance of respondent No.5. It is further relevant to
note that Dr. Jatinder Pal Singh (PW-8), in his deposition itself, states that Shri
Sadhu Singh (PW-5), Executive Magistrate had recorded the dying declaration of
the deceased on 8" November 1991 at 4.40 p.m. whereas the opinion with regard
to her fitness was given by him at 6.00 p.m. on 8th November 1991. He has further
admitted that he had not mentioned in the bed-head ticket that he had attested the
statement of the deceased at 04.40 p.m. on 8th November 1991. It is thus doubtful
as to whether Dr. Jatinder Pal Singh (PW-8) had really examined the deceased with
regard to her fitness prior to her statement being recorded by Shri Sadhu Singh
(PW-5), Executive Magistrate.

It is further relevant to note that Dr. Jasmeet Singh Dhir (PW-7) has stated
that the history recorded by him while admitting the deceased, was narrated by the
deceased herself. He has further stated that the deceased had also narrated that her
husband had extinguished fire by pouring water on her.

In the totality of the circumstances, it cannot be said that the dying
declaration (Ex. P.L.) is free from doubt.

The most glaring aspect that is required to be considered is that the High
Court itself has disbelieved the dying declaration insofar as Jora Singh, father-in-
law of the deceased is concerned. We fail to understand as to how the same dying
declaration could have been made basis for conviction of the appellant when the
same was disbelieved insofar as another accused is concerned.
[ J
27. EVIDENCE ACT, 1872 — Section 106

CRIMINAL TRIAL.:

(i) Circumstantial evidence — Burden of proof — Crime committed in
complete secrecy — It will be extremely difficult for the prosecution
to lead evidence to establish the guilt — The duty of prosecution is to
lead such evidence capable of leading having regard to the facts and
circumstances of the case — The law does not enjoin a duty on the
prosecution to lead such evidence which is almost impossible or
extremely difficult to be led.

(i) Burden of proving a fact which was especially within the knowledge
of accused — Has to be discharged by the accused — But to invoke
section 106 of the Evidence Act, the prosecution has to establish the
foundational fact.
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(iii) Circumstantial evidence — Additional link — Offence committed
inside the four walls of a house — If incriminating circumstance is
put to accused and the accused either offers no explanation or
offers explanation which is not found to be true, the same becomes
additional link in the chain to make it complete.

ey ST, 1872 — SRT 106

IS faaRor:
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Wazir Khan v. State of Uttarakhand

Judgment dated 02.08.2023 passed by the Supreme Court in
Criminal Appeal No. 1922 of 2017, reported in (2023) 8 SCC 597

Relevant extract from the judgment:

3
T35

qr A

A

y4385

We take into consideration the following circumstances emerging from the
record of the case:-

1. The deceased was the wife of the appellant-Wazir Khan. It appears that the
marital relations of the appellant-Wazir Khan with the deceased were strained.

2. The appellant-Wazir Khan has not disputed his presence in the house at
the time of the incident. However, he has put forward a defence that robbers got
into his house and killed his wife. He has also gone to the extent of saying that
while his wife was being attacked by the robbers, he too suffered injuries.
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3. In the aforesaid context, we may only say that there is nothing on record to
indicate that the appellant Wazir Khan had suffered any injuries. The entire defence
put forward by the appellant—-Wazir Khan, could be termed as false defence.

4. There were as many as 17 incised wounds on the body of the deceased. On
the next day, when the police brought the appellant-Wazir Khan at the scene of the
occurrence, he pointed out the place where the knife was left behind. The weapon
of offence was recovered from the place of incident itself.

Here is a case, wherein the prosecution could be said to have laid the legal
foundation for the purpose of invoking Section 106 of the Act, 1872. Undoubtedly,
the burden is on the prosecution to prove the guilt of the appellant-Wazir Khan
beyond reasonable doubt. If the prosecution fails to discharge its initial burden
beyond reasonable doubt, the appellant—Wazir Khan has to be acquitted. It is settled
law that the prosecution cannot take recourse of Section 106 of the Act, 1872
without laying any foundational facts. However, in the case on hand, we are
convinced that the foundational facts laid by the prosecution are sufficient to invoke
Section 106 of the 1872 Act.

Cases are frequently coming before the Courts where the husbands, due to
strained marital relations and doubt as regards the character, have gone to the extent
of killing the wife. These crimes are generally committed in complete secrecy
inside the house and it becomes very difficult for the prosecution to lead evidence.
Like the present case, no member of the family, even if he is a witness of the crime,
would come forward to depose against another family member. If an offence takes
place inside the four walls of a house and in such circumstances where the assailants
have all the opportunity to plan and commit the offence at the time and in the
circumstances of their choice, it will be extremely difficult for the prosecution to
lead evidence to establish the guilt of the accused, if the strict principle of
circumstantial evidence, is insisted upon by the Courts. Reference could be made
to a decision of this Court in the case of Trimukh Maroti Kirkan v. State of
Maharashtra, (2006) 10 SCC 681, in which this Court observed that a Judge does
not preside over a criminal trial merely to see that no innocent man is punished.
This Court proceeded to observe that a Judge also presides to see that a guilty man
does not escape. Both are public duties. The law does not enjoin a duty on the
prosecution to lead evidence of such character, which is almost impossible to be
led, or at any rate, extremely difficult to be led. The duty on the prosecution is to
lead such evidence, which it is capable of leading, having regard to the facts and
circumstances of the case.
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28. EVIDENCE ACT, 1872 — Section 118

(i) Child witness — Recording of evidence — Duty of Trial court — Before
recording evidence of child, it is the duty the of the Judicial Officer
to ask preliminary questions to him with a view to ascertain whether
he can understand questions put to him and is in a position to give
rational answers and understands the importance of speaking the
truth.

(if) Testimony of child witness — Evidentiary value and appreciation —
Child witness is easily susceptible to tutoring but that by itself is no
ground to reject its evidence — Corroboration of his testimony is not
a rule but a measure of caution and prudence — Court must make
careful scrutiny of evidence of child witness to rule out the possibility
of being tutored.

ey Jfefad, 1872 — GRT 118

(i) ST el — g BT AMAFARTT BT — AR T &1 Had
— 9% BRI FT AMAET FA B Y4 IS AWNHR T I8
w3 fb 98 a8 gHRea o= @ foy so% 9 IRfS 9 98
& 1 98 U8 T U @ 699 W@ § AR ST THETd Sa)
o @ Refd 3§ & vd ¥ 9 @ W@ I |HSIT B |

(i) re7 Tl B uReew — Wifdge o vd fades — 9 arlt @
AT | RIERT—IgRT I Wahdl & fheg A 39 STER TR SH!
| P JAEGR o1 fHAT T FhaT — SHSH URERT I FYfe
M =781 3 SIfig e Ud HSIeR) & aeT 5 — ey ol
I el & RIER S &) |9 B §R R @ forg ST ared
BT ATEEFIYaD YRV HRAT a1y |

Pradeep v. The State of Haryana
Judgment dated 05.07.2023 passed by the Supreme Court in
Criminal Appeal No. 553 of 2012, reported in 2023 (3) Crimes 25 (SC)

Relevant extracts from the judgment:

It is a well-settled principle that corroboration of the testimony of a child
witness is not a rule but a measure of caution and prudence. A child witness of
tender age is easily susceptible to tutoring. However, that by itself is no ground to
reject the evidence of a child witness. The Court must make careful scrutiny of the
evidence of a child witness. The Court must apply its mind to the question whether
there is a possibility of the child witness being tutored. Therefore, scrutiny of the
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evidence of a child witness is required to be made by the Court with care and
caution.

Before recording evidence of a minor, it is the duty of a Judicial Officer to
ask preliminary questions to him with a view to ascertain whether the minor can
understand the questions put to him and is in a position to give rational answers.
The Judge must be satisfied that the minor is able to understand the questions and
respond to them and understands the importance of speaking the truth. Therefore,
the role of the Judge who records the evidence is very crucial. He has to make a
proper preliminary examination of the minor by putting appropriate questions to
ascertain whether the minor is capable of understanding the questions put to him
and is able to give rational answers. It is advisable to record the preliminary
questions and answers so that the Appellate Court can go into the correctness of the
opinion of the Trial Court.

29. HINDU SUCCESSION ACT, 1956 — Section 6 and proviso to Section 6 (1)

(i) Coparcenary property — If the ancestral property is in the hands of a
sole surviving coparcener, then the said property turns into separate
property — Such a person shall be entitled to bequeath the said
property by executing Will — But after amendment in section 6, if such
sole surviving coparcener is having a female child then he cannot
bequeath his property treating himself to be sole owner as his
daughter would also be a coparcener.

(i) Right of female child — Prior to amendment in section 6, sole surviving
coparcener who was having female child bequeathed his property by
executing a will on 27.06.1976 — Testator died in the year 1980 and
upon his death the beneficiary acquired title by virtue of
testamentary succession — Such testamentary disposition of property
which had taken place before 20t day of December, 2004 is saved by
proviso to section 6 (1) — Hence, amended section 6 would not apply
in this matter. [Vineeta Sharma v. Rakesh Sharma, (2020) 9 SCC 1
relied upon]

fag SaRIffeR fRAfTH, 1956 — &RT 6 Td &RT 6 (1) BT WD
(i) TeaIfe Hufe — afk dge Hufa veas Shfda deailRe & sl
# g O 98 Wufea yurs wufea # uRkafda & il 8 — Y& |afeq
S9d Hufd $I TG FR GHAT § — g ORT 6 & G &
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Kamlabai (Smt.) and ors. v. Narmada Prasad and ors.

Judgment dated 18.04.2023 passed by the High Court of
Madhya Pradesh in Second Appeal No. 734 of 1994, reported
in ILR 2023 MP 1815

Relevant extracts from the judgment:

The Supreme Court in the case of Vineeta Sharma v. Rakesh Sharma,
(2020) 9 SCC 1 has held as under:

Resultantly, we answer the reference as under:

The provisions contained in substituted Section 6 of the Hundu
Succession Act, 1956 confer status of coparcener on the daughter born
before or after the amendment in the same manner as son with same
rights and liabilities.

The rights can be claimed by the daughter born earlier with effect
from 09.09.2005 with savings as provided in Section 6(1) as to
disposition or alienation, partition or testamentary disposition which
had taken place before the 20'" day of December. 2004.

Since the right in coparcenary is by birth, it is not necessary that
father coparcener should be living as on 09.09.2005.

The statutory fiction of partition created by the proviso to Section
6 of the Hindu Succession Act, 1956 as originally enacted did not bring
about the actual partition or disruption of coparcenary. The fiction was
only for the purpose of ascertaining share of deceased coparcener when
he was survived by a female heir, of Class | as specified in the Schedule
to the 1956 Act or male relative of such female. The provisions of the
substituted Section 6 are required to be given full effect,
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30.

Notwithstanding that a preliminary decree has been passed, the
daughters are to be given share in coparcenary equal to that of a son in
pending proceedings for final decree or in an appeal.

In view of the rigour of provisions of the Explanation to Section
6(5) of the 1956 Act, a plea of oral partition cannot be accepted as the
statutory recognised mode of partition effected by a deed of partition
duly registered under the provisions of the Registration Act, 1908 or
effected by a decree of a court. However, in exceptional cases where
plea of oral partition is supported by public documents and partition is
finally evinced in the same manner as if it had been affected (sic
effected) by a decree of a court, it may be accepted. A plea of partition
based on oral evidence alone cannot be accepted and to be rejected
outrightly.

In the present case, the Civil Suit as well as the Regular Civil Appeal were
already decided much prior to the amendment in Section 6 of Hindu Succession
Act, therefore, the amendment in Section 6 of Hindu Succession shall not apply, in
the light of proviso to Section 6(1) of Hindu Succession Act.

[ J
INDIAN PENAL CODE, 1860 — Sections 120-B and 411
EVIDENCE ACT, 1872 — Sections 3 and 114 (a)
CRIMINAL PROCEDURE CODE, 1973 — Section 313

(i) Offence of dishonestly receiving stolen property — Proof — Even if it is

assumed that the items sold to accused were stolen articles, it would
not be sufficient to attract Section 411 IPC — It is necessary to be
proved that continued retention of such articles was with a dishonest
intent and knowledge or belief that the items were stolen — No
evidence except disclosure statement of co-accused was adduced by
the prosecution to prove this fact — Accused was never given an
opportunity to explain the disclosure statement of co-accused —
Disclosure statements made by co-accused solely does not suffice to
draw a presumption u/s 114 (a) of the Evidence Act — Such presumption
must not be drawn in isolation without corroboration of other cogent
evidence.

(if) Criminal conspiracy — Requirement of agreement between two or

more persons — One person alone can never be held guilty of criminal
conspiracy because one cannot conspire with oneself — There is no
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evidence to even remotely suggest that there existed any agreement
between accused and the co-accused — Conviction of accused set aside.

RO TS Gfedl, 1860 — R 120—8T Td 411

ey fefH, 1872 — gRIU 3 UG 114(%h)

<vs ufshar Hfgar, 1973 — 9RT 313
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(ii) IMTRIAS veI — a1 IR AT AfdTA  TeT HRR P AMTTIHAT
— P U Afdd B dA WIS vSI7 & dad vy

Manoj Kumar Soni v. State of Madhya Pradesh

Judgment dated 11.08.2023 passed by the Supreme Court in
Criminal Appeal No. 1030 of 2023, reported in AIR 2023 SC 3857

Relevant extracts from the judgment:

A presumption of fact under Section 114(a), Evidence Act must be drawn
considering other evidence on record and without corroboration from other cogent
evidence, it must not be drawn in isolation. The present case serves as a perfect
example of why such a presumption should have been avoided by the Trial Court.
Manoj's conviction, solely relying on the disclosure statements made by himself
and the other co-accused, does not suffice to warrant a presumption under
Section 411, IPC. It would not be unreasonable to presume that a goldsmith, who
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has to deal in ornaments and jewelleries on a day-to-day basis, would obviously be
in possession of a significant quantity of ornaments at his shop. Given the
circumstances, such a presumption drawn under Section 114(a) stands vitiated.

At this juncture, even if we assume the veracity of the claim that the items
sold to Manoj were indeed stolen articles, it would not be sufficient to attract
Section 411, IPC; what was further necessary to be proved is continued retention
of such articles with a dishonest intent and knowledge or belief that the items were
stolen. No evidence worthy of consideration was adduced by the prosecution to
prove that Manoj had retained the articles either with dishonest intent and with
knowledge or belief of the same being stolen property.

[ J
31. INDIAN PENAL CODE, 1860 — Sections 149 and 395

EVIDENCE ACT, 1872 — Section 9

(i) Unlawful assembly — Mob was involved in committing several
offences — In all, 13 persons were prosecuted but several of them
were acquitted — Trial court convicted the appellant and his appeal
was also dismissed — Sole witness testified against appellant and
identified him as a person who snatched her chain — Witness
identified the appellant for the first time in the court after two years
of the incident — No identification parade was held — Appellant was
part of a big mob and witnesses were not acquainted with him earlier
— Evidence found to be unreliable — Conviction set aside.

(i) Principle of parity — Criminal Court should decide similar cases
alike — Where evidence is same against two accused, court cannot
convict one and acquit another — Court cannot make a distinction
between the two accused, this will amount to discrimination.

ARG SUs Wfedl, 1860 — YRV 149 U4 395

ey fAfAad, 1872 — ©IRT 9

() fafSr foeg ooma — His e IR wfed o= & affera of
— @ 13 fda AT fF N w—=g 987 =fdad Jvga @
T — R <™ | et &1 wlig far o vd sua!
et Y v &Y 18 ot — Tpar Rl 7 arfierelt @ fawg 9y
& off T4 S S9! A9 WA 91 Afdd $ Y § YT o —
el | YT B UHe | ged & & a9 915 UgdT o —
aly RAEl we 78 g8 off — anfiarefl t@ s His &1 4w
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o7 U9 ARl S9 gd 9§ 78 9 off — weg o fJvaasig w8
HAET AT — VRG] BT AT fooar 12m |
(i) e BT RIga — TIvS® e & U6 O JHRT TP oA
fRIGa &= @1ty — SRt < fgea & fieg w9  we § 98
I UH P QI9RTG 4 GER Pl QATaT 81 P Fobell —
T & AMYFT B HeF SR A& B GHAT, I§ YEURA BN |
Javed Shaukat Ali Qureshi v. State of Gujarat

Judgment dated 13.09.2023 passed by the Supreme Court in
Criminal Appeal No. 1012 of 2022, reported in AIR 2023 SC 4444

Relevant extracts from the judgment:

In a given case, the conviction can be based on the testimony of only one
eyewitness. The law has been laid down on this behalf by a Bench of three Hon’ble
Judges of this Court in the case of Vadivelu Thevar & Anr. v. State of Madras,
AIR 1957 SC 614. In paragraphs 10, 11 and 12 of the said decision, this Court held
thus:

“100 oo

On a consideration of the relevant authorities and the
provisions of the Evidence Act, the following propositions may be
safely stated as firmly established:

(1)  Asageneral rule, a court can and may act on the testimony
of a single witness though uncorroborated. One credible witness
outweighs the testimony of a number of other witnesses of
indifferent character.

2 Unless corroboration is insisted upon by statute, courts
should not insist on corroboration except in cases where the nature
of the testimony of the single witness itself requires as a rule of
prudence, that corroboration should be insisted upon, for example in
the case of a child witness, or of a witness whose evidence is that of
an accomplice or of an analogous character.

3 Whether corroboration of the testimony of a single witness
is or is not necessary, must depend upon facts and circumstances of
each case and no general rule can be laid down in a matter like this
and much depends upon the judicial discretion of the Judge before
whom the case comes.

11. In view of these considerations, we have no hesitation in
holding that the contention that in a murder case, the court should
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insist upon plurality of witnesses, is much too broadly
stated. Section 134 of the Indian Evidence Act, has categorically
laid it down that “no particular number of witnesses shall, in any
case, be required for the proof of any fact”. The legislature
determined, as long ago as 1872, presumably after due consideration
of the pros and cons, that it shall not be necessary for proof or
disproof of a fact, to call any particular number of witnesses. In
England, both before and after the passing of the Indian Evidence
Act, 1872, there have been a number of statutes as set out in Sarkar's
Law of Evidence - 9" Edn., at pp. 1100 and 1101, forbidding
convictions on the testimony of a single witness. The Indian
Legislature has not insisted on laying down any such exceptions to
the general rule recognized in Section 134 quoted above. The
section enshrines the well recognized maxim that “Evidence has to
be weighed and not counted”. Our Legislature has given statutory
recognition to the fact that administration of justice may be
hampered if a particular number of witnesses were to be insisted
upon. It is not seldom that a crime has been committed in the
presence of only one witness, leaving aside those cases which are
not of uncommon occurrence, where determination of guilt depends
entirely on circumstantial evidence. If the legislature were to insist
upon plurality of witnesses, cases where the testimony of a single
witness only could be available in proof of the crime, would go
unpunished. It is here that the discretion of the presiding judge
comes into play. The matter thus must depend upon the
circumstances of each case and the quality of the evidence of the
single witness whose testimony has to be either accepted or rejected.
If such a testimony is found by the court to be entirely reliable, there
is no legal impediment to the conviction of the accused person on
such proof. Even as the guilt of an accused person may be proved
by the testimony of a single witness, the innocence of an accused
person may be established on the testimony of a single witness, even
though a considerable number of witnesses may be forthcoming to
testify to the truth of the case for the prosecution. Hence, in our
opinion, it is a sound and well established rule of law that the court
is concerned with the quality and not with the quantity of the
evidence necessary for proving or disproving a fact. Generally
speaking, oral testimony in this context may be classified into three
categories, namely:
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Q) Wholly reliable.
2 Wholly unreliable.
3) Neither wholly reliable nor wholly unreliable.

12. In the first category of proof, the court should have no
difficulty in coming to its conclusion either way — it may convict
or may acquit on the testimony of a single witness, if it is found to
be above reproach or suspicion of interestedness, incompetence or
subornation. In the second category, the court equally has no
difficulty in coming to its conclusion. It is in the third category of
cases, that the court has to be circumspect and has to look for
corroboration in material particulars by reliable testimony, direct or
circumstantial. There is another danger in insisting on plurality of
witnesses. Irrespective of the quality of the oral evidence of a single
witness, if courts were to insist on plurality of witnesses in proof of
any fact, they will be indirectly encouraging subornation of
witnesses. Situations may arise and do arise where only a single
person is available to give evidence in support of a disputed fact.
The court naturally has to weigh carefully such a testimony and if it
is satisfied that the evidence is reliable and free from all taints which
tend to render oral testimony open to suspicion, it becomes its duty
to act upon such testimony. The law reports contain many
precedents where the court had to depend and act upon the testimony
of a single witness in support of the prosecution. There are
exceptions to this rule, for example, in cases of sexual offences or
of the testimony of an approver; both these are cases in which the
oral testimony is, by its very nature, suspect, being that of a
participator in crime. But, where there are no such exceptional
reasons operating, it becomes the duty of the court to convict, if it is
satisfied that the testimony of a single witness is entirely reliable.
We have therefore, no reasons to refuse to act upon the testimony of
the first witness, which is the only reliable evidence in support of
the prosecution.”

Considering the nature of the testimony of PW2, it cannot be said that the
evidence of PW2 is wholly reliable. The identification of the appellant for the first
time in the Court after a lapse of about two years becomes doubtful for more than
one reason. Firstly, the appellant was not known to PW2. Secondly, the appellant
was part of a large aggressive mob of 50 to 100 people which surrounded the auto-
rickshaw. Thirdly, there was no identification parade held. Fourthly, there was no
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time available to PW2 to note the distinctive features of the appellant. Hence, it is
very unsafe to record a conclusion based only on the testimony of the solitary
witness that the guilt of the appellant was proved beyond a reasonable doubt. Even
if we categorise the evidence of PW2 as “neither wholly reliable nor wholly
unreliable,” the appellant cannot be convicted only based on the sole testimony of
PW?2 unless there is a corroboration to the version of PW2 either by direct or
circumstantial evidence. Such corroboration is completely absent in this case.
Therefore, the conviction of the appellant cannot be sustained.

When there is similar or identical evidence of eyewitnesses against two
accused by ascribing them the same or similar role, the Court cannot convict one
accused and acquit the other. In such a case, the cases of both the accused will be
governed by the principle of parity. This principle means that the Criminal Court
should decide like cases alike, and in such cases, the Court cannot make a
distinction between the two accused, which will amount to discrimination.

32. INDIAN PENAL CODE, 1860 — Section 302

EVIDENCE ACT, 1872 — Sections 8, 32, 54 and 56

(i) Murder — Proof of — Fard Bayan of victim was later converted into
FIR — Investigation was heavily affected by the accused who was an
MP of the ruling party — Investigating agency and prosecution made
deliberate errors — Prosecution and trial court did not exhibit FIR
and statement of deceased — Eye-witness was under continuous threat
and fear — No serious discrepancy apparent in her testimony — Bayan
tahriri of injured was treated as dying declaration u/s 32 of the Act -
Evidence available on record found sufficient to connect the accused
with the offence — Accused convicted.

(i) Judicial notice in criminal cases — When permissible? Ordinarily not
taken in criminal matters — Judgment passed in the habeas corpus
petition was connected with the present matter — Eye-witness was
aged mother of the deceased — Ten days prior to her Examination-in-
Chief, she was abducted by the accused — Owing to this, habeas
corpus petition was filed before the High Court — Adverse
observations and findings were made against the accused — Judicial
notice was taken of these observations made in the judgment
rendered in this petition.
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Harendra Rai v. State of Bihar and ors.

Judgment dated 18.08.2023 passed by the Supreme Court in
Criminal Appeal No. 1726 of 2015, reported in AIR 2023 SC 4331
(3 Judge Bench)

Relevant extracts from the judgment:

The marking of a piece of evidence as ‘exhibit’ at the stage of evidence in
a Trial proceeding is only for the purpose of identification of evidence adduced in
the trial and for the convenience of the Court and other stakeholders in order to get
a clear picture of what is being produced as evidence in a Trial proceeding.

As we are dealing with this case as an “exceptionally painful episode of our
Criminal Justice System”, we have already taken judicial notice of the judgement
passed by the High Court in the Habeas Corpus petition for drawing an adverse
inference against the subsequent conduct of the accused of the trial in question, it’s
Public Prosecutor, Police Administration and the Presiding Officer of the Trial
Court as provided under Section 8 of the Evidence Act.
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In the present case, considering the failure of State machinery and failure of
the Trial Court to ensure a fair trial from the perspective of the victim side, the
aspect of non-marking of the FIR and Bayan Tahriri as an exhibit, non- production
of the formal witnesses, i.e., the Constable Clerk and Investigating Officer to prove
the lodging of FIR/Bayan Tahriri and the flimsy rejection of application filed by
Kishori Rai seeking his examination as a witness along with the examination of
Nagendra Singh and Sanjeev Kumar Singh (who had signed said written
statement/Bayan Tabhriri as attesting persons) as witnesses in the Trial proceeding
do not vitiate the genuineness of the FIR and Bayan Tahriri, and we refuse to give
any discount to the accused persons for non-exhibition thereof.

The judicial notice of any fact is generally not taken in criminal matters, but
the present matter stands on an altogether different footing in view of what has been
noted hereinbefore. It falls in the category of rarest of rare cases and hence, it
requires a different approach. This Court, in its considered opinion, finds that the
judgement in the Habeas Corpus Petition was passed on the basis of notes of the
Inspecting Judge of the High Court, the report of Additional Director General of
Police, statement of CW-1 Smt. Lalmuni Devi recorded in Court before the
Magistrate under the directions of High Court, her affidavit filed before the High
Court, her statement/disclosure in Bhojpuri before one of Judges hearing the
Habeas Corpus petition and several other authoritative materials after giving the
opportunity of hearing to the parties, including the accused of the crime in question.
In the said judgement, certain inferences, observations and findings arrived at by
the Division Bench have a crucial impact on the merit of the present case, as it gives
a complete picture as to how the prosecution version in the present case was being
demolished brick by brick by using political authority and muscle power with
the aid of not only the police administration but also with the aid of Public
Prosecutor and unfortunately, the Presiding Officer of the Trial Court also
conducted himself in a manner unbecoming of a Judicial Officer, despite directions
and continuous vigil by the High Court.

The judgement dated 13.03.2007, which is a public document, is well
discussed and is based upon authoritative materials and was passed in consonance
with the doctrine of audi alteram partem. Moreover, it has a torch bearer effect over
the facts of the case. Thus, it qualifies the requirement of law for the purpose of
taking judicial notice thereof, and this Court takes judicial notice of the inferences,
observations and findings arrived at by the Division Bench and the directions issued
in its judgement dated 13.03.2007 to the extent of the subsequent conduct of the
accused, deplorable functioning of the Public Prosecutor, Police Administration
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and the Presiding Officer of the Trial Court to extend undesirable favour to the
accused.

Another Latin Maxim, which means that a judicial decision must be
accepted as correct, may be usefully extracted here, “res judicata pro veritate
accipitur”.

[ J
33. INDIAN PENAL CODE, 1860 — Sections 308 and 338

CRIMINAL PROCEDURE CODE, 1973 — Section 222 (2)

Alteration of conviction from section 308 to one u/s 338 of IPC in absence
of charge u/s 338 of IPC — Whether permissible? Held, Yes — In absence
of intention and knowledge, as contemplated by section 299 of IPC, the
offence of attempt to commit culpable homicide not amounting to
murder u/s 308, not made out — Applying principle incorporated in sub-
section (2) of section 222 of the Code, the Court can convict in minor
offence if no prejudice is caused to accused — Law explained.

qus Ufsphar wfadr, 1872 — &RT 222 (2)

ARG <0 Ffgdl, 1860 — ERTT 308 Ud 338

¢NT 338 WS H. & 9 RIT & 9T F ¢RT 308 D iavid QRIS
T GRT 338 M4, H IRt — FT AT ¢ AMFRIRG, 8f — &R
200 HI.E¥. # NG MY Td S @ 1T N &IRT 308 & cd gl
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aﬁﬁs‘q\a‘m—sms’r fafer wwems TS |

Abdul Ansar v. State of Kerala

Judgment dated 05.07.2023 passed by the Supreme Court in
Criminal Appeal No. 1751 of 2023, reported in (2023) 8 SCC 175

Relevant extracts from the judgment:

It is not the prosecution’s case that the appellant had any intention to cause
the death of PW 1 or intention to cause such bodily injury to her as is likely to cause
her death. The question is whether the appellant had knowledge that he, by virtue
of the act of ringing the bell, was likely to cause death. It is not possible to say that
the appellant while ringing the bell, had knowledge that his act is likely to cause the
death of PW 1. The bus was overcrowded. The cleaner was standing near the
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footboard. Therefore, in the absence of intention and knowledge as contemplated
by Section 299 IPC, the offence of attempt to commit culpable homicide not
amounting to murder was not made out. This is not a case where if the appellant’s
act would have resulted into the death of PW 1, he would be guilty of culpable
homicide, not amounting to murder.

By applying principles incorporated in sub-section (2) of Section 222 of the
Code of Criminal Procedure, 1973, the Court can consider whether the appellant
has committed any other offence which is a minor offence in comparison to the
offence for which he is tried.

At that relevant time, the bus was overcrowded. There were a number of
passengers waiting at the bus-stop. Therefore, it was the duty of the appellant as a
conductor to take care of the passengers. Hence, before he rang the bell and gave a
signal to the driver to start the bus, he ought to have verified whether all passengers
had safely boarded the bus. He could have ascertained this from Accused 3—
cleaner who was standing near the door of the bus. However, he did not take that
precaution and care which he was under an obligation to take. Therefore, the
appellant acted rashly and negligently as he did not perform his duty of being
careful. The appellant knew that at the relevant bus-stop, alarge number of students
were waiting to take the bus to reach their school and therefore, the appellant ought
to have verified whether all the passengers had properly boarded the bus before
giving the signal to the driver. However, he did not verify whether the passengers
had properly boarded the bus. Therefore, he is guilty of negligence as he failed to
perform his duty. In fact, this was an act of recklessness on his part. The fact is that
due to the negligence on the part of the appellant, human life was endangered.
Grievous hurt was caused.

In the circumstances, we are of the view that the appellant is guilty of ~ the
commission of an offence punishable under Section 338 IPC. There will not be any
prejudice caused to him as the appellant had sufficient notice of allegations of
negligence against him during the trial. Hence, omission to frame charge under
Section 338 IPC will not be fatal.
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34. INDIAN PENAL CODE, 1860 — Sections 342, 376(1) and 376(2)
PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT,
2012 — Sections 3 (a) and 4
EVIDENCE ACT, 1872 — Section 114 (g)

CRIMINAL PROCEDURE CODE, 1973 — Sections 53-A and 164-A

(i) Appreciation of evidence — Prosecutrix aged 13-14 years — Alleged
rape was committed on her by the accused by forcibly throwing her
on rough surface of ‘kotha’— No external and internal signs of injury
found on her body — Clothes recovered from victim did not have any
sign of semen — Testimony of prosecutrix not supported by medical
evidence — Place of incident was a busy crowded area at the time of
incident, which was 11 a.m. — Any untoward incident would have
attracted the notice of the crowd — Incriminating material was not
confronted to accused with necessary clarity — Material discrepancy
as to the date and time when samples were collected for FSL
examination — Previous animosity was also established — Merely
because minor was allegedly raped, accused cannot be mechanically
held guilty — Conviction was held not proper.

(ii) Failure to conduct DNA — Sections 53-A and 164-A of the CrPC makes
it obligatory upon the prosecution to conduct DNA examination — Non-
conduction shall not vitiate the case of prosecution — Drawing adverse
inference in the light of section 114 (g) of the Act r/w/s 53-A of CrPC,
not proper.

IRA U Wfadl, 1860 — &RTY 342, 376(1) T 376(2)

T SIURTEN & qToAD] BT A&7 A, 2012 — IRIG 3 (P)
T4 4

ey ISy, 1872 — ORT 114 (V)

qus ufshar dfgar, 1973 — 9RIV 53—% T4 164—F
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Dinesh Yadav v. State of M.P. and anr.

Judgment dated 12.04.2023 passed by the High Court of
Madhya Pradesh in Criminal Appeal No. 728 of 2019, reported
in ILR 2023 MP 1841 (DB)

Relevant extracts from the judgment:

A cumulative reading of statement of father (PW-8), victim (PW-3) and
mother (PW-4) leaves no room for any doubt that floor of ‘Kotha’ was made of
‘Muram’ and stones. All the above witnesses candidly admitted that if somebody
is thrown on such floor, he will undoubtedly receive injuries. No injury marks were
found on the person of the victim.

We are not oblivious of legal position that ocular evidence alone can be reason
to record conviction. However, as noticed above, the said evidence must be of
unimpeachable quality or in other words of a ‘sterling quality’. If there exists a
serious contradiction between medical evidence and oral evidence and medical
evidence makes oral testimony as improbable, ocular evidence can very well be
disbelieved.

The Apex Court in Pruthiviraj Jayantibhai Vanol v. Dinesh Dayabhai Vala
and ors., 2021 SCC OnLine SC 493 held as under:

“Ocular evidence is considered the best evidence unless there are
reasons to doubt it. The evidence of PW-2 and PW-10 is
unimpeachable. It is only in a case where there is a gross
contradiction between medical evidence and oral evidence, and the
medical evidence makes the ocular testimony improbable and rules
out all possibility of ocular evidence being true, the ocular evidence
may be disbelieved.”
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To summarize, we are inclined to hold that considering the geographical
location of ‘Kotha’, the availability of people all around at 11:00 AM and absence
of injury marks on the body of victim makes the case of prosecution highly doubtful
and it is totally unsafe to give stamp of approval to the conviction in absence of any
corroboration in the facts and circumstances of the present case. In other words, the
statement of prosecutrix alone does not make the case of prosecution as a foolproof
case. We are unable to countenance the judgment of conviction based on the
statements of victim (PW-3), mother (PW-4) and father (PW-8) Sections 53-A and
164-A of Cr.P.C. make it obligatory for the prosecution to undertake the exercise
of DNA examination. However, we are unable to hold that if the DNA test was not
conducted, as a rule of thumb the prosecution story stands vitiated. It depends on
the facts and circumstances of each case. In the case of Krishan Kumar Malik v.
State of Haryana, (2011) 7 SCC 341, no such principle of law was laid down that
non-conduction of DNA examination will vitiate the case of prosecution in all
circumstances. For the same reason, we are unable to hold that combined reading
of Section 114 (g) of Evidence Act and Section 53(A) Cr.P.C. should lead us to
draw adverse inference against the prosecution.

[ J
35. INDIAN PENAL CODE, 1860 — Sections 342 and 376 (2) (g)

EVIDENCE ACT, 1872 — Sections 3, 45 and 118

(i) Gang rape — Proof — Prosecutrix was allegedly taken to a room of
under-construction Haveli belonging to co-accused where labour was
working throughout the day — She was allegedly raped for two days
in the room and adjoining filed — She never raised alarm — No
external or internal injury found on her body — Prosecutirix stated
that she neither drank water nor ate anything for three days — Upon
medical examination doctor has found her well nourished — FIR was
lodged after one day — For want of scientific evidence, stains of semen
allegedly found on clothes of prosecutrix could not be linked with the
accused — Taking into consideration the above facts including the fact
that there was prior enmity between the parties, co-accused acquitted
— Evidence not found reliable against the co-accused.

(if) Acquittal of co-accused — Effect — Acquittal of co-accused on the same
set of evidence broke the chain of events and falsified the story
projected by the prosecutrix — Conviction of accused set aside.
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Avtar Singh and anr. v. State of Punjab

Judgment dated 02.08.2023 passed by the Supreme Court in
Criminal Appeal No. 1050 of 2013, reported in AIR 2023 SC 3718

Relevant extracts from the judgment:

This story of the prosecution is belied by the fact, as has come on record
through the evidence led by the prosecution, that the haveli of Gian Singh was under
construction where regular activity was going on. Labour was working there
throughout the day. Coupled with the fact that it was the case of the prosecutrix
herself that the accused party belonged to the opposite group in the village. The
trial court did not find any case made out against Gian Singh in whose haveli, the
prosecutrix had allegedly stayed for two days, out of which on one day, she was
allegedly raped by Gian Singh, owner of the haveli. The acquittal of Gian Singh
has broken the chain of events and falsified the story projected by the prosecutrix.

Now coming to the evidence lead against the appellants. It is the case of the
prosecution itself that the room in which the prosecutrix was allegedly detained and
raped for two days by three persons is located in an under-construction haveli of
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Gian Singh where labour was working throughout the day. Despite this fact, the
prosecutrix did not raise any alarm. The stand of the prosecutrix in her statement
was that she neither drank water, nor had she eaten anything for three days. She
remained in the illegal custody of the accused and was raped repeatedly for three
days, against her wishes. When considered in the light of her medical examination,
the said statement is falsified as the doctor noted that she was well-built and well-
nourished.

Further, on going through the evidence led by the prosecution, the findings
returned by the trial court are found to be completely perverse. It is so stated by the
prosecutrix in the FIR that about 5 months back, her father had a quarrel with Avtar
Singh (also called Tari) and others. To take the revenge, Avtar Singh, Gian Singh
and Sohan Lal had committed rape on her. Gian Singh was acquitted by the trial
court noticing the stand of the prosecutrix that there was party faction in the village
and both the parties belonged to different sections. The same reasoning will apply
to the appellants as well for the reason that in the FIR, the stand taken by the
prosecutrix is same in respect of all the accused, as far as the allegation of party
faction is concerned.

[ J

36. PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT,
2012 — Sections 3, 4, 5and 6
CRIMINAL PROCEDURE CODE, 1973 — Section 313
Expert witness — DNA report was exhibited — Expert witness was not
called to give evidence — Defense was not given a chance to cross-examine
the expert witness — Held, defense has right to cross-examine the expert
to ascertain the credibility of such report — Authenticity of such report
has to be proved through evidence — Relevant question needs to be
framed u/s 313 of the Code as well — Conviction set aside, matter
remanded to trial court.
it TRl | STetel BT T R, 2012 — ORT 3, 4, 5 T4 6
gug ufshar wfedr, 1973 — &7 313
s Wt — vy Rurd ysRia g3 — fRve arfll o g <
eq T8I AR T — g979 U DI RIS Al B Ui $Re &
IR T8 faar mar — fifFiRa ToTT ug o 3% IR § f& 98
faes &1 gfoeror wR RO o fazaaaar o affARea wrar —
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In Reference v. Anokhilal

Order dated 11.09.2023 passed by the High Court of Madhya
Pradesh in Criminal Reference (Capital Punishment) No. 6 of
2022, reported in ILR 2023 MP 1891 (DB)

Relevant extracts from the order:

The judgment of the Hon’ble Supreme Court in the case of Anokhilal v. State
of Madhya Pradesh rendered in Criminal Appeal No0.62-63 of 2014 dated
18.12.2019 clearly indicates the factum as to whether any of the prosecution
witnesses need to be recalled for further cross-examination and whether any expert
evidence is required to be led, in response to the FSL and the DNA reports. The
case of the accused has been consistent with regard to the DNA report. He has
stated that no opportunity was given to him to examine the expert witness, since his
evidence was not recorded. One of the key issues of evidence is that of the expert
witness. That merely marking of a document is not sufficient. The same has to be
proved through the evidence of the witness. It is very unfortunate that in the instant
case the same has not been done.

The Hon’ble Supreme Court in the case of Ramesh Chandra Agrawal v.
Regency Hospital Limited and ors., (2009) 9 SCC 709 explained the role of expert
evidence rendering expert opinion, with reference to para 16, which reads as
follows:

“l6. The law of evidence is designed to ensure that the court
considers only that evidence which will enable it to reach a reliable
conclusion. The first and foremost requirement for an expert
evidence to be admissible is that it is necessary to hear the expert
evidence. The test is that the matter is outside the knowledge and
experience of the layperson. Thus, there is a need to hear an expert
opinion where there is a medical issue to be settled. The scientific
question involved is assumed to be not within the court's knowledge.
Thus cases where the science involved, is highly specialised and
perhaps even esoteric, the central role of an expert cannot be
disputed........ ”

Further, a three-Judge Bench of the Hon’ble Supreme Court in the case of
Ghulam Hassan Beigh v. Mohammad Magbool Magrey and ors., (2022) 12 SCC
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657 stressed on the importance of expert evidence in the field of medicine. The
Court with reference to para 31 held as follows:

“31......A medical witness called in as an expert to assist the court is
not a witness of fact and the evidence given by the medical officer is
really of an advisory character given on the basis of the symptoms
found on examination. The expert witness is expected to put before
the court all materials inclusive of the data which induced him to come
to the conclusion and enlighten the court on the technical aspect of the
case by explaining the terms of science so that the court although, not
an expert may form its own judgment on those materials after giving
due regard to the expert's opinion because once the expert's opinion is
ccepted, it is not the opinion of the medical officer but of the court.”

The Hon’ble Supreme Court in the case of Pattu Rajan v. State of T.N. and
ors., (2019) 4 SCC 771 considered the probative value attached to DNA report with
reference to para 52, which reads as follows:

“52. Like all other opinion evidence, the probative value accorded to

DNA evidence also varies from case to case, depending on the facts

and circumstances and the weight accorded to other evidence on

record, whether contrary or corroborative. This is all the more

important to remember, given that even though the accuracy of DNA
evidence may be increasing with the advancement of science and
technology with every passing day, thereby making it more and more
reliable, we have not yet reached a juncture where it may be said to
be infallible.......... 7

Therefore, the credibility of expert evidence in case of a DNA report
depends upon the data, material, or the basis on which conclusions were drawn in
DNA report.

In a case where the prosecution relies on the expert evidence to prove the
charge against an accused, then mere production of a DNA report in the Court may
not be sufficient. Therefore, where the prosecution relies upon the DNA report of
the expert to bring home the guilt against an accused, then merely by relying upon
the DNA report it cannot establish the said medical evidence beyond all reasonable
doubt. In such circumstances, it is all the more imperative that not only the report
is produced, but the expert witness is also examined before the Court on oath and
sufficient opportunity is given to the accused to cross-examine him on the
correctness of the report. Reliance is placed on a decision of the Karnataka High
Court in the case of Parappa and ors. v. Bhimappa and anr., ILR 2008 KAR 1840
with reference to para 20, wherein, the Court observed as follows:-
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“20. This provision should not be confused with the general law
governing the admissibility of an expert's evidence. In a criminal
case when the prosecution relies on the expert's evidence to prove
the charges against the accused mere production of the said expert's
report into Court is not sufficient. It does not become a part of the
Court record on mere production. If the prosecution relies on a
report of the expert, not only the report is to be produced, the author
of the report is also to be examined in the Court on oath and an
opportunity should be given to the accused to cross-examine the
said expert on the correctness of the report. It is only then the said
evidence becomes admissible and not otherwise......”

Thus, we are of the view that the prosecution would have to
prove through its witness the truthfulness of the DNA report and other documents
which have been marked. If they do not do so the mere marking of the document
is no proof of its authenticity. The defence has every right to cross-examine the
expert with regard to the DNA report and other documents.

In the instant case, pursuant to the directions issued by the Hon’ble Supreme
Court, summons were issued to the expert witness on 11.04.2022. The expert failed
to receive the summons and was repeatedly absent. By placing reliance on Section
293 of the CrPC, the Trial Court incorrectly shifted the burden on the defence to
show why an expert should be summoned. This, we feel, is rather erroneous.
Furthermore, by the order dated 04.07.2022, the summons issued to the
expert witness was cancelled.

The Hon’ble Supreme Court in the case of Zahira Habibulla H. Sheikh v.
State of Gujarat (Best Bakery case (2004) 4 SCC 158 laid great emphasis on the
concept of a fair trial and observed that it does not only mean that the accused
should be convicted and punished, but it also entails that a just and fair procedure
is followed in the trial. It has also been emphasised that the Courts have an
overriding duty to maintain public confidence in the administration of justice so
that the majesty of law is maintained. The Hon’ble Supreme Court in para 35
thereof, further held as follows:-

“35. ... Due administration of justice has always been viewed as a
continuous process, not confined to determination of the particular
case, protecting its ability to function as a court of law in the future
as in the case before it. If a criminal court is to be an effective
instrument in dispensing justice, the Presiding Judge must cease to
be a spectator and a mere recording machine by becoming a
participant in the trial evincing intelligence, active interest and elicit
all relevant materials necessary for reaching the correct conclusion,

JOTI JOURNAL — FEBRUARY 2024 — PART -II 67



to find out the truth, and administer justice with fairness and
impartiality both to the parties and to the community it serves.

Courts administering criminal justice cannot turn a blind eye to

vexatious or oppressive conduct that has occurred in relation to

proceedings, even if a fair trial is still possible, except at the

risk of undermining the fair name and standing of the judges as

impartial and independent adjudicators.”

By cancelling the summons issued to the expert witness, not only has the
prosecution not established its case beyond all reasonable doubt but the accused has
not had the opportunity to cross-examine the witness. Thus, the cancellation of the
summons issued to the witness was wholly uncalled for. Not only has it led to gross
miscarriage of justice, but is also in violation of the directions issued by the Hon’ble
Supreme Court in the case of Anokhilal (supra) decided on 18.12.2019. Therefore,
we are of the view that this error committed by the Trial Court becomes fatal.

[ J
37. INDIAN PENAL CODE, 1860 — Section 376
Rape — Appreciation of evidence — FIR was lodged after delay of four
days without any cogent and plausible explanation — There was inimical
relationship between the parties — Statement of prosecutrix not
supported by medical evidence — Material infirmities found in the
evidence create strong doubt in the prosecution case — Case not proved
beyond reasonable doubt — Conviction set aside.

ARG gUs wfedl, 1860 — &RT 376

AT — e BT i — T ga1 Ruaie =1 fadt a9 ik
UG WA & IR el @ facie | forag 18 — R & 919
et off — Rifviy gry A e ug &1 gaefa E ST @
— SFIo WRINTO & el H Ae@yYl AR 9 T — gaRor
eE ¥ W YA A8 BT | — QIuRifyg STuRa @ TS |
Gabbu v. State of M.P.

Judgment dated 18.07.2023 passed by the High Court of Madhya
Pradesh (Indore Bench) in Criminal Appeal No. 1466 of 1999,
reported in ILR 2023 MP 2251

Relevant extracts from the judgment:

The prosecutrix (PW-1) stated that she narrated to brother-in-law
(PW-2) that “Gabbu ne meri izzat loot i while her brother-in-law (PW-2) asked
the prosecutrix (PW-1) that why is she weeping to which she replied “Gabbu ne

JOTI JOURNAL — FEBRUARY 2024 — PART -II 68



mujhe pakad lia”, he further stated that, apart from that the prosecutrix has not said
anything else. Therefore, it appears that there are material contradictions in the
statement of prosecutrix (PW-1) and of her brother-in-law (PW-2). Though,
husband of the prosecutrix (PW-3) has supported the statement of prosecutrix (PW-
1) that she had stated him about the incident.

As per statement of Dr. Sushma Rathi (PW-8), who examined the
prosecutrix (PW-1), on 29-03-1999, it appears that at the time of the examination,
no external or internal injury was found on the body of prosecutrix (PW-1). No FSL
report was produced in the case, therefore, it is clear that statement of prosecutrix
(PW-1) is not supported by medical evidence.

So far as the question of 04 days of delay in lodging the FIR, in this respect,
prosecutrix (PW-1) stated that her in-laws returned home on the next day of the
incident. While, Inspector Chandrakant Bhamre (PW-5) stated that the prosecutrix
(PW-1) lodged FIR on 29.03.1999 and cause of delay was explained by her that her
in-laws were not in village and they had returned on 29.03.1999. Thereafter, she
came to lodge the report. Therefore, it appears that the prosecutrix (PW-1) has given
false explanation to delay in lodging the FIR.

On the basis of aforesaid discussion, it appears that in respect to the incident,
there are material contradictions in the statements of prosecutrix (PW1), her
brother-in-law (PW-2) and husband (PW-3). Prosecutrix (PW-1), her brother-in-
law (PW-2) and husband (PW-3) are related witnesses. No independent witnesses
available in the case. Statement of prosecutrix (PW-1) is not supported by medical
evidence. No cogent and plausible explanation has been given by the prosecutrix
for delay of 04 days in lodging of FIR. She has falsely stated that she reported the
matter the next day of the incident itself. It is also evident that there was inimical
relationship between the parties. Therefore, statement of prosecutrix (PW-1), her
brother-in-law (PW-2) and husband (PW-3) does not appear reliable and
trustworthy. The case relied upon by the counsel for the respondent/State [Ganesan v.
State represented by its Inspector of Police, (2020) 10 SCC 573] is different from the
facts and circumstances of this case. Therefore, it is not applicable in this case.

[ J
38. JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN)
RULES, 2007 — Rule 12
Determination of age — Documents — Rule 12 reveals that while
conducting enquiry regarding age, Court should consider the documents
as mentioned in Rule 12 (1) (i) to (iii) — However, it is upon the Court to
whether or not to rely upon such documents without any further enquiry.
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Mohin Mansoori v. State of M.P.

Order dated 30.06.2023 passed by the High Court of Madhya
Pradesh (Indore Bench) in Criminal Revision No. 4302 of 2022,
reported in ILR 2023 MP 2273

Relevant extracts from the order:

Rule 12 of the Juvenile Justice (Care and Protection of Children) Rules,
2007 provides for the procedure to be followed as regards determination of age of
a juvenile.

A perusal of the aforesaid rule reveals that while conducting the enquiry the
Matriculation or equivalent certificate, if available and in absence whereof, the date
of birth certificate from the school first attended is to be firstly considered. In
absence thereof the birth certificate given by a Corporation or Municipal Authority
or Panchayat has to be considered. In absence of any of the aforesaid the medical
opinion has to be sought from a duly constituted Medical Board which will declare
the age of a juvenile or child. Thus, the primary document which is to be considered
is Matriculation or equivalent certificate or date of birth certificate from the school
first attended. The same however cannot be said to mean that whatever date of birth
certificate from the school first attended is produced, it has to be relied upon without
anything further. A meaningful and purposeful reading of the clause would
demonstrate that the birth certificate has to be a genuine one. The rule cannot be
stretched to mean that whatever date of birth certificate is produced it has to be
given effect to no matter what and that its genuineness or authenticity is beyond the
scope of examination in the enquiry. It would be open for the Court to satisfy itself
as to whether the date of birth certificate of the juvenile produced is genuine or not
and if the same is not found to be so, then it has every power to reject the same and
to proceed further as provided in the rule.

[ J
39. LIMITATION ACT, 1963 — Section 5
Condonation of delay — Sufficient cause — Discretionary power available
to courts — Exercise of discretion must necessarily depend upon the
sufficiency of the cause shown and the degree of acceptability of the
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explanation — Length of delay is immaterial — While appreciating reason
for condonation of delay, Court should distinguish between an
“explanation” and an “excuse” — Lethargic approach of Government
departments and public bodies in preferring appeal should be
depreciated.

AT A, 1963 — 9RT 5

facie &1 & 5 9T — Wi R — | @ fv Sy
fagerF wifed — AR &1 WART Afart ®u | Y T HRT
B qafadr SR WA B WerRiar @ A W) AR g1 =Ry
— f3cig & afy A5aEe & — fIeld &) & 9 B R R =R
TR — A B I HXA ¥ BRI fawrn iR wrdoite et
$ G sieaIvr 3T Jomar T8l far s =1y |

Sheo Raj Singh (Deceased) through LRs. and ors. v. Union of
India and anr.

Judgment dated 09.10.2023 passed by the Supreme Court in Civil
Appeal No. 5867 of 2015, reported in (2023) 10 SCC 531

Relevant extracts from the judgment:

Considering the aforementioned decisions, there cannot be any quarrel that
this Court has stepped in to ensure that substantive rights of private parties and the
State are not defeated at the threshold simply due to technical considerations of
delay. However, these decisions notwithstanding, we reiterate that condonation of
delay being a discretionary power available to courts, exercise of discretion must
necessarily depend upon the sufficiency of the cause shown and the degree of
acceptability of the explanation, the length of delay being immaterial.

Sometimes, due to want of sufficient cause being shown or an acceptable
explanation being proffered, delay of the shortest range may not be condoned
whereas, in certain other cases, delay of long periods can be condoned if the
explanation is satisfactory and acceptable. Of course, the courts must distinguish
between an ‘explanation’ and an ‘excuse’. An ‘explanation’ is designed to give
someone all of the facts and lay out the cause for something. It helps clarify the
circumstances of a particular event and allows the person to point out that
something that has happened is not his fault, if it is really not his fault. Care must
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however be taken to distinguish an ‘explanation’ from an ‘excuse’. Although
people tend to see ‘explanation’ and ‘excuse’ as the same thing and struggle to find
out the difference between the two, there is a distinction which, though fine, is real.

An ‘excuse’ is often offered by a person to deny responsibility and
consequences when under attack. It is sort of a defensive action. Calling something
as just an ‘excuse’ would imply that the explanation proffered is believed not to be
true. Thus said, there is no formula that caters to all situations and, therefore, each
case for condonation of delay based on existence or absence of sufficient cause has
to be decided on its own facts. At this stage, we cannot but lament that it is only
excuses, and not explanations, that are more often accepted for condonation of long
delays to safeguard public interest from those hidden forces whose sole agenda is
to ensure that a meritorious claim does not reach the higher courts for adjudication.

[ J
40. MOTOR VEHICLES ACT, 1988 — Section 10
(i) Driving licence — Category — A person is required to have a
particular category of licence to enable him to drive that vehicle —
If a person is licensed to drive a particular category of vehicle but
there is lack of endorsement to drive a commercial vehicle, will not
exonerate the insurance company.

(i) Offending vehicle — Motor cycle — Driver was having a licence to
drive a Light Motor Vehicle (Non-transport) and Heavy Motor
Vehicle — He was not licensed to drive a two wheeler which is a
vehicle of separate category — Tribunal righty ordered for pay and
recover.

Arex I I, 1988 — &IRT 10

(i) =To® Igsa — Svft — Pl fdm gRT I Wanfera &< A
|ear 7g S U faRre sy o ergefa g smawd § -
Iy f5d =fdm & o D falre ooft & aea & 9= &
ISR 8 g gule aed aia & Hdy  ysied 8 8
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Sufiyan Ali Qureshi v. Rishabh Shanrm A & ors.

Order dated 18.07.2023 passed by the High Court of Madhya
Pradesh in Miscellaneous Appeal No. 1128 of 2023, reported
in ILR 2023 MP 2227

Relevant extracts from the order:

The learned council for respondent No. 3 submits that the meaning and
import of the notification [Government of India, Ministry of Road Transport and
Highways and signed by the Joint Secretary (T) wherein it has been mentioned that
there was no need to possess a separate driving license to drive a motorcycle
without gear or a motorcycle with gear] is that there will be exemption from the
requirement to obtain an endorsement for commercial vehicles to a motorcycle
without gear, motorcycle with gear, Light Motor Vehicle (Goods/passenger) E-
rickshaw/E-cart. Thus, endorsement is exempted and not possessing license to drive
a particular category of vehicle, therefore, there will be violation of provisions
contained in Section 10 of the Motor Vehicles Act, 1988 which deals with form and
contents of licenses to drive.

After hearing learned counsel for the parties and going through the record,
the circular which has been relied on by the appellant is in regard to exemption
from endorsement to drive a commercial vehicle and it is not in regard to a
particular category of vehicle whereas law laid down by Hon'ble Supreme Court in
the case of Oriental Insurance Company Ltd. v. Jahrul Nisha, (2008) 3 DMP 352
SC is that a person is required to have a particular category of license to make him
enable to drive that vehicle. In case, a person is licensed to drive a particular
category of vehicle and possesses license to drive that category of vehicle but there
is lack of endorsement to drive a commercial vehicle then that endorsement will
not exonerate the Insurance Company. That being not the case in the present case,
where admittedly driver of the motorcycle was not having a valid license to drive a
motorcycle, impugned award cannot be faulted with.

[ J
41. MOTOR VEHICLES ACT, 1988 — Sections 166 and 173
Compensation — Reduction of — Remarriage of widow of deceased during

pendency of claim petition — Is not a valid ground for reduction of
compensation.
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The New India Assurance Co. Ltd. v. Kalabai & ors.

Order dated 01.09.2023 passed by the High Court of Madhya
Pradesh (Indore Bench) in Miscellaneous Appeal No. 1700 of 2021,
reported in ILR 2023 MP 2237

Relevant extracts from the order:

After hearing both the parties and perusal of the record, it was found that
Kalabai was the wife of the deceased (Suresh) and respondent Geetabai was the
mother of the deceased (Suresh). It was also found that Geetabai admitted in the
evidence that Kalabai went to her father's house and got remarried.

In Renu Rani Shrivastav and ors. v. New India Insurance Company Ltd.,
2020 ACJ 307, the Apex Court held that grant of compensation by the Tribunal in
respect of death of a person in an accident will not be affected by the family
arrangements of the party in as much as compensation as per law has to be awarded
by the Court in favour of claimant.

In Iffco Tokio General Insurance Company Ltd. v. Smt. Bhagyashri
Ganesh Gaikwad and ors. (first appeal N0.111/19 decided on 13.03.2023 passed
by the Bombay High Court) held in para 10 inspite of issues of remarriage of
claimant No. 1 in my view, it appears from record that at the time of death of her
husband she was only 19 years old. Thereafter, she filed a claim petition for getting
compensation. During the pendency of the claim petition, she got remarried.

One cannot expect that in getting compensation of deceased/husband the
widow has to remain widow for life time or during getting compensation.
Considering the age of claimant at the time of accident, she was wife of the
deceased which is sufficient ground that she is entitled for the compensation.
However, after death of her husband, she got remarried cannot be taboo to get
compensation. Section 166 of Motor Vehicles Act states about who can file
application for compensation.

This section provides that by all or any legal representative of deceased can
file application for compensation. Claimant Kalabai was wife of the deceased at the
time of accident being legal representative, she filed application of compensation
which is legal.

[ J
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42.

MOTOR VEHICLES ACT, 1988 — Sections 166 and 173

(i) Motor accident claim — Plea of false implication of vehicle — Burden
of proof is on the insurance company — FIR was lodged on the same
day without delay — Registration number of the vehicle revealed on
the immediate next day at the time of preparation of spot map — No
evidence by insurance company in support of the pleading even after
availing the opportunity to do so — Vehicle cannot be said to be
falsely implicated.

(i) Valid and effective driving license — Driver bearing licence for LMV
on the date of incident — Insurance company could not prove that the
offending transport vehicle does not come in the category of LMV —
Mere absence of endorsement in the driving license is not sufficient
to exonerate the insurance company.

HIex I AT, 1988 — ©RTG 166 TG 173
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Iffco Tokiyo General Insurance Co. Ltd. v. Ram Singh Keer

and ors.

Order dated 13.09.2023 passed by the High Court of Madhya
Pradesh in Miscellaneous Appeal No. 1187 of 2011, reported in
ILR 2023 MP 2079

Relevant extract from the order:

Firstly I deal with the arguments regarding false implication of the alleged

vehicle in the case. It reveals from the certified copy of the FIR (Ex.P-1) that date
and time of the incident was 28.09.2009 at 5:45 am and FIR was lodged on the
same day at 10:40 am, hence, it is clear that in lodging the FIR, inordinate delay
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has not been caused. It also reveals that the FIR (Ex.P-1) was lodged by eye-witness
of incident i.e. Laxman Singh Thakur S/o Mannu Singh Thakur who has been
examined before the Tribunal as AW-2. AW-2 has supported the pleadings of the
petition regarding incident. FIR (Ex.P-1) was lodged against the driver of White
colour Pick-Up vehicle. In page-2 of the Postmortem report (Ex.P-2), it is
mentioned that death was occurred due to accident from Pick-Up vehicle. Site map
was prepared on 30.09.2009 i.e. the second day of incident and in the site map
(Ex.P-2) vehicle number was disclosed. Appellant-Insurance Company has not
adduced any evidence to prove his pleadings regarding false implications of the
alleged vehicle in the case. Hence, the facts regarding false implication of vehicle
No. MP-49-0438 are not proved. {Relied on Kusumlata and others v. Satbir and
ors., (2011) 3 SCC 646 and Sunita and ors. v. Rajasthan State Road Transport
Corporation and anr., (2020) 13 SCC 486 para Nos.21 & 23 {Civil Appeal
N0.1665/2019 - SLP (Civil N0.33757 of 2018 judgment dated 14.02.2019) }.

Light motor vehicle is defined in Section 2(21) of the Motor Vehicles Act,
1988, according to which ‘light motor vehicles’ means a transport vehicle or
omnibus the gross vehicle weight of either of which or a motor car or tractor or
road-roller the unladen weight of any of which, does not exceed 7500 kilograms.
The submissions of learned counsel for the appellant regarding driving license is
no more relevant in the light of law as laid down by Hon’ble Apex Court in the case
of National Insurance Co. Ltd. v.. Mukund Devangan, (2017) 14 SCC 663 and
therefore, mere absence of endorsement on the driving license is not a sufficient
circumstance to exonerate the insurance company.

[ J

43. NEGOTIABLE INSTRUMENTS ACT, 1881 — Sections 141 (1) and 141(2)

(i) Offence of dishonor of cheque by company/partnership firm —
Conditions required — Complainant should make specific averments
to make accused vicariously liable — No legal requirement to show
that accused partner was aware of every transaction — Complainant
is supposed to have only general knowledge that such person is
in-charge of the affairs of the company or firm.

(i) Criminal liability — Attracted only against those, who at the time of
commission of offence, were in-charge and responsible for conduct
of business — If the Director wants the process to be quashed then he
must make out a case that trial against him would be an abuse of
process of Court.
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S.P. Mani and Mohan Dairy v. Dr. Snehalatha Elangovan

Judgment dated 16.09.2022 passed by the Supreme Court in
Criminal Appeal No. 1586 of 2022, reported in (2023) 10 SCC 685

Relevant extracts from the judgment:

The primary responsibility of the complainant is to make specific averments
in the complaint so as to make the accused vicariously liable. For fastening the
criminal liability, there is no legal requirement for the complainant to show that the
accused partner of the firm was aware about each and every transaction. On the
other hand, the first proviso to sub-section (1) of Section 141 of the Act clearly lays
down that if the accused is able to prove to the satisfaction of the Court that the
offence was committed without his/her knowledge or he/she had exercised due
diligence to prevent the commission of such offence, he/she will not be liable of
punishment.

The complainant is supposed to know only generally as to who were in
charge of the affairs of the company or firm, as the case may be. The other
administrative matters would be within the special knowledge of the company or
the firm and those who are in charge of it. In such circumstances, the complainant
is expected to allege that the persons named in the complaint are in charge of the
affairs of the company/firm. It is only the Directors of the company or the partners
of the firm, as the case may be, who have the special knowledge about the role they
had played in the company or the partners in a firm to show before the court that at
the relevant point of time they were not in charge of the affairs of the company.
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Advertence to Section 138 and Section 141, respectively of the NI Act shows that
on the other elements of an offence under Section 138 being satisfied, the burden
is on the Board of Directors or the officers in charge of the affairs of the
company/partners of a firm to show that they were not liable to be convicted. The
existence of any special circumstance that makes them not liable is something that
is peculiarly within their knowledge and it is for them to establish at the trial to
show that at the relevant time they were not in charge of the affairs of the company
or the firm.

Needless to say, the final judgment and order would depend on the evidence
adduced. Criminal liability is attracted only on those, who at the time of
commission of the offence, were in charge of and were responsible for the conduct
of the business of the firm. But vicarious criminal liability can be inferred against
the partners of a firm when it is specifically averred in the complaint about the
status of the partners ‘qua’ the firm. This would make them liable to face the
prosecution but it does not lead to automatic conviction. Hence, they are not
adversely prejudiced if they are eventually found to be not guilty, as a necessary
consequence thereof would be acquittal.

If any Director wants the process to be quashed by filing a petition under
Section 482 of the Code on the ground that only a bald averment is made in the
complaint and that he/she is really not concerned with the issuance of the cheque,
he/she must in order to persuade the High Court to quash the process either furnish
some sterling incontrovertible material or acceptable circumstances to substantiate
his/her contention. He/she must make out a case that making him/her stand the trial
would be an abuse of process of Court.

[ J
44, PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT,

2005 — Sections 21 and 31

GUARDIANS AND WARDS ACT, 1890 — Section 12

Temporary custody — Only a woman subjected to domestic violence or a

person applying on her behalf can claim temporary custody under the

Act — Relief cannot be claimed by the father unlike u/s 12 of the Act of

1890 — Act provides respite to the “aggrieved person” who is a woman —

Sections 21 and 31 of the Act, 2005 are not ultra vires.
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Ashwini Pradhan v. Union of India and anr.

Order dated 08.08.2023 passed by the High Court of Madhya
Pradesh in Writ Petition No. 18589 of 2023, reported in
ILR 2023 MP 1771 (DB)

Relevant extracts from the order:

Section 12 of the Guardians and Wards Act empowers the Court to make
orders for temporary custody and protection of the person or property of the minor.
Under the Guardians and Wards Act not only the mother can claim temporary
custody of a minor child but the father can also apply for the same. However, under
the DV Act only a woman who is subjected to domestic violence or the person
making an application on her behalf can apply for the temporary custody of child.

By enacting Section 21 of the DV Act the legislature has taken care of a
situation where domestic violence is committed against the woman and where she
is in constant fear or apprehension of being separate from her child. In such
circumstances, the DV Act provides some respite to such women by giving her
right to ask for temporary custody of her child.

[}
45. REGISTRATION ACT, 1908 — Section 17 (1) (e)
Registration — Family settlement through “Panch Faisla” — \Whether
registration of such document is required? Held, No — Document is only
a record of what had already happened in the past, it does not attract
Section 17 (1) (e) of Act and the law does not mandate registration.

IforEStoxr e, 1908 — &RT 17 (1) (¥)
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Vijendra Singh Yadav v. Lieut. Col. Mahendra Singh Yadav

Judgment dated 19.07.2023 passed by the High Court of
Madhya Pradesh in First Appeal No. 918 of 2006, reported in
ILR 2023 MP 2061

Relevant extracts from the judgment:

In view of the the facts of this case, contention of the appellant to the effect
that panch faisla (Ex.P/9) dated 06.11.1996 merely sets out the arrangement arrived
at between the brothers, which is the family arrangement and it was a mere record
of the past transaction and therefore by itself it did not create or extinguish any right
over immovable property, appears to be correct. Resultantly, since the document is
only a record of what had already happened in the past, it did not attract Section
17(1)(e) of the Registration Act and the law did not mandate registration.

46. REGISTRATION ACT, 1908 — Sections 17 (1-A) and 49

Unregistered agreement to sale — Admissibility — Though agreement to
sale affecting any immovable property is compulsorily required to be
registered u/s 17(1-A), but proviso to section 49, carves out an exception
to the above provision — As per the proviso to section 49, an unregistered
document affecting the immovable property and required by the
Registration Act to be registered may be received in evidence of a
contract in a suit for Specific Relief Act, 1877, or as evidence for any
collateral transaction — Held, such kind of unregistered agreement is
admissible in evidence in a suit of specific performance of contract.

RfSTeSiehNoT SfefaE, 1908 — 9RIY 17 (1—b) Td 49

g & forg smdoiiga HRR — rEraT — iy fee A s/e Huf
B JAIRT B el A & TR o7 A ©9 | Uolipa fHar
ST GRT 17(1—%) & AR TP 7, UG €T 49 BT WD SURIG
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By R qren 3R voliaxer sfdfgw g1 defiga 8 & forg
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Iy @ Ay 1 fodt |iuide derasr @ fog W @ U 9 U=
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R. Hemalatha v. Kashthuri

Judgment dated 10.04.2023 passed by the Supreme Court in Civil
Appeal No. 2535 of 2023, reported in (2023) 10 SCC 725

Relevant extracts from the judgment:

It is required to be noted that the proviso to Section 49 came to be inserted
vide Act No.21 of 1929 and thereafter, Section 17(1-A) came to be inserted by Act
No. 48 of 2001with effect from 24.09.2001 by which the documents containing
contracts to transfer for consideration any immovable property for the purpose of
Section 53-A of the Transfer of property Act is made compulsorily to be registered
if they have been executed on or after 2001 and if such documents are not registered
on or after such commencement, then they shall have no effect for the purposes of
said Section 53-A. So, the exception to the proviso to Section 49 is provided under
Section 7(1-A) of the Registration Act. Otherwise, the proviso to Section 49 with
respect to the documents other than referred to in Section 17(1A) shall be applicable.

Under the circumstances, as per proviso to Section 49 of the Registration
Act, an unregistered document affecting immovable property and required by
Registration Act or the Transfer of Property Act to be registered, may be received
as evidence of a contract in a suit for specific performance under Chapter-11 of the
Specific Relief Act, 1877, or as evidence of any collateral transaction not required
to be effected by registered instrument, however, subject to Section 17(1-A) of the
Registration Act. It is not the case on behalf of either of the parties that the
document/Agreement to Sell in question would fall under the category of document
as per Section 17(1-A) of the Registration Act. Therefore, in the facts and
circumstances of the case, the High Court has rightly observed and held relying
upon proviso to Section 49 of the Registration Act that the unregistered document
in question namely unregistered agreement to sell in question shall be admissible
in evidence in a suit for specific performance and the proviso is exception to the
first part of Section 49.

[}
47. REGISTRATION ACT, 1908 — Section 17 (2)

Unregistered document — Admissibility — Plaintiff tendered “Abhiswikrati

Patra” in evidence and alleged that it was a Will which was neither

required to be stamped nor registered — However, the executor himself

had provided in the document that a separate Will was being written —

Executor had divided the share in the self-acquired property among his

sons and created rights in their favour through this document —
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Document required registration as it transferred the property and
created rights — Held, document cannot be treated to be a Will and was
inadmissible in evidence even for the collateral purposes.

RIS IBNoT Sffarferad, 1908 — €RT 17 (2)
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Rajesh Kumar Sahu v. Manish Kumar Sahu

Order dated 26.06.2023 passed by the High Court of Madhya
Pradesh in Miscellaneous Petition No. 5485 of 2019, reported in
AIR 2023 MP 157

Relevant extracts from the order:

After considering the rival submission made by the learned counsel for the
parties and perusal of record, the document which is said to be a Will by the trial
court and permitted to be taken on record, though the same was unregistered and
not duly signed, | have perused the recital of the document, it is titled as
“Abhiswikrati Patra” but from the contents of document it reveals that Jhunnalal,
the executor, has distributed his self-acquired property among his sons and created
right in their favour. As per the document, the executor assigning reason given
maximum share to his one of the sons namely, Manish, as such transferred the right
and document therefore, required to be registered as creating right in favour of
Manish. This document cannot be considered to be a Will for the reason that the
executor himself has admitted in the document that he was also writing a Will
giving his share in the property to his son Manish and also clarified that other sons
would not get any share in the property.

It is clear that a document which is required to be registered under Section 17
of the Act, 1908 but not registered, then the same is not admissible in evidence even
for collateral purpose.

The judgment relied upon the by respondents in case of Khusiram Awasthy
v. State of Madhya Pradesh, AIR Online 2012 MP 36 laying down that a
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document not duly stamped and registered, is not admissible for any purpose
including a collateral purpose as provided under Section 49 of the Act, 1908, is
fully applicable in the fact situation of the present case.

48. SECURITIZATION AND RECONSTRUCTION OF FINANCIAL
ASSETS AND ENFORECEMENT OF SECURITY INTEREST ACT,
2002 — Sections 13 and 14
(i) Application for possession of secured asset — Competent authority —

CJM is competent to decide such application and such order is not
hit by any illegality or incompetency.

(i) Notice to borrower — Whether it is required to issue notice to the
borrower or third person before deciding application u/s 14 of the
SARFESI Act? Held, No — Opportunity of hearing is not required to
be extended to the borrower or any third party.

focia siRaart &1 yfengfoever od gfes ok wfenyfar R wrah

Jferfera™, 2002 — 9RIY 13 Td 14
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Kamal Kishore Gaur v. IDFC First Bank Ltd. & ors.

Order dated 05.07.2023 passed by the High Court of Madhya
Pradesh (Indore Bench) in MP No. 3024 of 2023, reported in
ILR 2023 MP 2042 (DB)

Relevant extracts from the order:

So far as the answer to the question whether the CJM can exercise powers u/s
14 of the SARFAESI Act is concerned, this question came up for consideration
before The Hon'ble Apex Court in the case of Authorized Officer Indian Bank v.
D. Visalakshi and anr., (2019) 20 SCC 47. The Apex Court was tasked to deal
with the contrary views being taken from various High Courts in the country. The
High Court of Bombay, Calcutta, Madras, Madhya Pradesh and Uttarakhand
interpreted the said provision to mean that only the CMM in metropolitan areas and
the DM in non-metropolitan areas were competent to deal with the applications u/s
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14 of the SARFAESI Act whereas on the other hand High Courts of Kerela,
Allahabad, Andhra Pradesh and Karnataka took a contrary view and concluded that
the provision does not debar or preclude the CIM to exercise the powers u/s 14 of
the Act. The Apex Court in the case of Authorized Officer Indian Bank (supra)
has held thus:

"Notably, the powers and functions of the CMM and the CJM are
equivalent and similar, in relation to matters specified in the Cr.P.C..These
expressions (CMM and CJM) are interchangeable and synonymous to each
other. Moreover, Section 14 of the 2002 Act does not explicitly exclude the
CJM from dealing with the request of the secured creditor made there under.
The power to be exercised under Section 14 of the 2002 Act by the concerned
authority is, by its very nature, non judicial or State’s coercive power.
Furthermore, the borrower or the persons claiming through borrower or for
that matter likely to be affected by the proposed action being in possession
of the subject property, have statutory remedy under Section 17 of the 2002
Act and/or judicial review under Article 226 of the Constitution of India. In
that sense, no prejudice is likely to be caused to the borrower/lessee; nor is
it possible to suggest that they are rendered remediless in law. At the same
time, the secured creditor who invokes the process under Section 14 of the
2002 Act does not get any advantage muchless 4 added advantage. Taking
totality of all these aspects, there is nothing wrong in giving expansive
meaning to the expression “CMM?”, as inclusive of CJM concerning
nonmetropolitan area, who is otherwise competent to discharge
administrative as well as judicial functions as delineated in the Cr.P.C. on
the same terms as CMM. That interpretation would make the provision more
meaningful. Such interpretation does not militate against the legislative
intent nor it would be a case of allowing an unworthy person or authority to
undertake inquiry which is limited to matters specified in Section 14 of the
2002 Act.

Suffice it to observe that keeping in mind the subject and object of
the 2002 Act and the legislative intent and purpose underlying Section 14 of
the 2002 Act, contextual and purposive construction of the said provision
would further the legislative intent. In that, the power conferred on the
authorised of icer in Section 14 of the 2002 Act is circumscribed and is only
in the nature of exercise of State’s coercive power to facilitate taking over
possession of the secured assets.

To sum up, we hold that the CIM is equally competent to deal with
the application moved by the secured creditor under Section 14 of the 2002
Act. We accordingly, uphold and approve the view taken by the High Courts
of Kerala, Karnataka, Allahabad and Andhra Pradesh and reverse the
decisions of the High Courts of Bombay, Calcutta, Madras, Madhya Pradesh
and Uttarakhand in that regard. Resultantly, it is unnecessary to dilate on the
argument of prospective overruling pressed into service by the secured
creditors (Banks)."
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In view of the aforesaid discussion and the various pronouncements of the
Apex Court, the answer to first question would be that the CJM, is very much
competent to deal with the application u/s 14 of the SARFAESI Act. In other words,
the order passed by the CJM, Indore is not hit by any illegality or incompetency.
So far as opportunity of hearing to the borrower while deciding the application u/s
14 of the SARFAESI Act is concerned, in the light of the judgment passed in the
case of Standard Chartered v. Noble Kumar & ors., (2013) 9 SCC 620, Aditya
Birla Finance Ltd. v. Shri Carnet Elias Fernandes, AIR 2018 MP 209 and
Authorized Officer, Indian Bank v. D. Visalakshi and anr., (2019) 20 SCC 47,
the CMM/DM/CJM is not required to issue notice either to the borrowers or the
third party, they are only required to verify from the bank/institution whether notice
u/s 13(2) of the SARFAESI Act has been issued/served or not.

49. SPECIFIC RELIEF ACT, 1963 — Sections 34 and 38

Suit for perpetual injunction — Maintainability — Seeking relief of
declaration of title, when necessary? Suit filed for perpetual injunction
by plaintiff claiming that the suit property was allotted to his share under
family settlement and respondents tried to interfere with his possession
— Defendants filed counter-claim and pleaded that they have perfected
their title by way of adverse possession — This implies admission as to title
of person against whom adverse possession is claimed — If there is no
cloud of doubt over title, simple suit for permanent injunction is
maintainable.

faffes srgam M, 1963 — 9RIY 34 T 38

YTd AR 5g A% — GNUIgAr — & @ SYT &) HErdr &
AMTIHAT B9 BIA) &2 94T §RT AT ARY & forg arg GRera favar
T RO <1ar fham A o f6 yevor @1 Hufed giRaiRe wwsia &
5 S U 2R # ura g8 off iR Swwemamei 7 SHd Fe #
TWRY R B BT P — ufdafedr 3 ufy @ ¥ IR fdgmE
forar & =i ufdae sy & s 9§ W U f&ar & — g
amﬁwwﬁa%waﬁ@wm%mﬁwuﬁwm
&1 4T faT ST & — IfE Wi TR g BT IS gl 7o &, ar
gamrzﬁaa@mﬁﬁﬂwﬁm%ﬁmqﬁamwm
|

K.M. Krishna Reddy v. Vinod Reddy and anr.

Judgment dated 06.10.2023 passed by the Supreme Court in Civil
Appeal No. 4471 of 2010, reported in (2023) 10 SCC 248

JOTI JOURNAL — FEBRUARY 2024 — PART -II 85



Relevant extracts from the judgment:

The question is whether it was necessary for the appellant to claim a
declaration of title. On this aspect, a decision of this Court in the case of Anathula
Sudhakar v. P. Buchi Reddy, (2008) 4 SCC 594 is relevant. Paras 13 and 14 of the
said decision read thus:

“13. The general principles as to when a mere suit for permanent
injunction will lie, and when it is necessary to file a suit for declaration
and/or possession with injunction as a consequential relief, are well
settled. We may refer to them briefly.

13.1. Where a plaintiff is in lawful or peaceful possession of a property
and such possession is interfered or threatened by the defendant, a suit for
an injunction simpliciter will lie. A person has a right to protect his
possession against any person who does not prove a better title by seeking
a prohibitory injunction. But a person in wrongful possession is not
entitled to an injunction against the rightful owner.

13.2. Where the title of the plaintiff is not disputed, but he is not in
possession, his remedy is to file a suit for possession and seek in addition,
if necessary, an injunction. A person out of possession, cannot seek the
relief of injunction simpliciter, without claiming the relief of possession.

13.3. Where the plaintiff is in possession, but his title to the property is in
dispute, or under a cloud, or where the defendant asserts title thereto and
there is also a threat of dispossession from the defendant, the plaintiff will
have to sue for declaration of title and the consequential relief of
injunction. Where the title of the plaintiff is under a cloud or in dispute
and he is not in possession or not able to establish possession, necessarily
the plaintiff will have to file a suit for declaration, possession and
injunction.

14. We may, however, clarify that a prayer for declaration will be
necessary only if the denial of title by the defendant or challenge to the
plaintiff's title raises a cloud on the title of the plaintiff to the property. A
cloud is said to raise over a person's title, when some apparent defect in
his title to a property, or when some prima facie right of a third party over
it, is made out or shown. An action for declaration, is the remedy to
remove the cloud on the title to the property. On the other hand, where the
plaintiff has clear title supported by documents, if a trespasser without
any claim to title or an interloper without any apparent title, merely denies
the plaintiff's title, it does not amount to raising a cloud over the title of
the plaintiff and it will not be necessary for the plaintiff to sue for
declaration and a suit for injunction may be sufficient. Where the plaintiff,
believing that the defendant is only a trespasser or a wrongful claimant
without title, files a mere suit for injunction, and in such a suit, the
defendant discloses in his defence the details of the right or title claimed
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by him, which raise a serious dispute or cloud over the plaintiff's title,

then there is a need for the plaintiff, to amend the plaint and convert the

suit into one for declaration. Alternatively, he may withdraw the suit for
bare injunction, with permission of the court to file a comprehensive suit

for declaration and injunction. He may file the suit for declaration with

consequential relief, even after the suit for injunction is dismissed, where

the suit raised only the issue of possession and not any issue of title.”

It is obvious that there was no issue involved about the title of the plaintiff
and his father. It is not as if the respondents had set up a title in themselves or were
claiming through somebody who was claiming the title. Their plea was of adverse
possession against the appellant, which presupposes that the appellant was the
owner. When in a suit simpliciter for a perpetual injunction based on title, the
defendant pleads perfection of his title by adverse possession against the plaintiff
or his predecessor, it cannot be said that there is any dispute about the title of the
plaintiff. Hence, the plaintiff need not claim a declaration of title in such a case as
the only issues involved in such a suit are whether the plaintiff has proved that he
was in possession on the date of the institution of the suit and whether the defendant
has proved that he has perfected his title by adverse possession. Therefore, in the
case at hand, it was not necessary for the appellant to claim a declaration of
ownership. There was no cloud on his title. Therefore, the suit, as originally filed,
was maintainable.

[ J
50. TRANSFER OF PROPERTY ACT, 1882 — Sections 54 and 58 (c) Proviso

Sale or mortgage by conditional sale — Determination — Two documents,

asale deed and a re-conveyance deed were executed — On a request made

by vendor, right to purchase property was given to him within a period
of five years on payment of sale consideration — It was agreed that
agreement shall cease to have effect immediately after expiry of 5 years

— Considering terms of sale deed and re-conveyance deed, transaction

could not be held to be of mortgage of property.

|Hfod SfaRor AfRgH, 1882 — UIRIY 54 U4 58 (TT) WR=Jd
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Prakash (Dead) by LR. v. G. Aradhya and ors.

Judgment dated 18.08.2023 passed by the Supreme Court in Civil
Appeal No. 706 of 2015, reported in AIR 2023 SC 3950

Relevant extracts from the judgment:

A perusal of the contents of the sale deed shows that it is clearly mentioned
therein that the same was an absolute sale for a total sale consideration of Rs.
5,000/- (Rupees Five Thousand) required by the vendor to meet domestic expenses
and to meet education expenses of his minor son and to discharge some debts. Total
sale consideration was Rs. 5,000/- (Rupees Five Thousand). Out of this amount, a
sum of Rs. 3,000/- (Rupees Three Thousand) was received earlier and Rs. 2,000/-
(Rupees Two Thousand) was to be received in the presence of the Sub-Registrar at
the time of the registration of the Sale Deed. Possession of the property was to be
delivered on registration of the Sale Deed. The vendee was entitled to get the
mutation entered in her name and enjoy the property by paying the taxes, if any.
She would become an absolute owner thereof from generation to generation. There
were no encumbrances attached to the property.

The agreement of buy back dated 24.12.1973 mentioned, that after
registration of the Sale Deed, the vendor had requested the vendee to resell the
property within the time given. The vendee granted him five years' time to
repurchase the property in case sale consideration of Rs. 5000/- (Rupees Five
Thousand) is paid. It was agreed that the agreement shall cease immediately after
expiry of 5 years. It further mentions that at the time of repurchase, registration
expenses are to be borne by the father of the appellant, who had to get the Sale
Deed registered back.

In terms of the Sale Deed and the Reconveyance Deed, reconsidered in the
light of the enunciation of law, as referred to above, in our opinion, the same cannot
be held to be a transaction of mortgage of property. Sale of property initially, was
absolute. By way of execution of Reconveyance Deed, namely, on the same day,
the only right given to the appellants was to repurchase the property.
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PART — 111

NOTIFICATION DATED 23.02.2024 REGARDING DATE OF
ENFORCEMENT OF THE BHARATIYA NAGARIK SURAKSHA
SANHITA, 2023, BHARATIYA SAKSHYA ADHINIYAM, 2023 AND
BHARATIYA NYAYA SANHITA, 2023

S.0. 848(E) — In exercise of the powers conferred by sub-section (3) of
section 1 of the Bharatiya Nagarik Suraksha Sanhita, 2023 (46 of 2023), the Central
Government hereby appoints the 1% day of July, 2024 as the date on which the
provisions of the said Sanhita, except the provisions of the entry relating to section
106 (2) of the Bharatiya Nyaya Sanhita, 2023, in the First Schedule, shall come into
force.

DI 848(31) — D=l WBR, ARG ANRED GRe Hidl, 2023 (2023
BT 46) DI GRT 1 B IUERT (3) §RI U WAl BT YANT B 8Y, 1 Slg,
2024 B I9 IRG & ®U H 90 wxell &, NadT Iad dfzdr & Iuy«ad, ugell
T W AR =TT |lEd1, 2023 BT GRT 106 &I IUIRT (2) A FHEET yfafte
& Suedl & Ryarg, uga 8 |

S.0. 849(E) — In exercise of the powers conferred by sub-section (3) of
section 1 of the Bharatiya Sakshya Adhiniyam, 2023 (47 of 2023), the Central
Government hereby appoints the 1% day of July, 2024 as the date on which the
provisions of the said Adhiniyam, shall come into force.

BIIAT. 849(31) — HaIT TR, ARG A6 AfRITIH, 2023 (2023 & 47)
DI GRT 1 B SUYRT (3) §RT Yacd WAl BT TINT B §U, 1 Jallg, 2024 Pl
I dRE & w9 H Fad wxct B e Saa afafew & Sudy ugd 8 |
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S.0. 850(E) — In exercise of the powers conferred by sub-section (2) of
section 1 of the Bharatiya Nyaya Sanhita, 2023 (45 of 2023), the Central
Government hereby appoints the 1% day of July, 2024 as the date on which the
provisions of the said Sanhita, except the provision of sub-section (2) of section
106, shall come into force.

PI3M. 850(31) — DT IRBR, YRAG =T AR, 2023 (2023 BT 45) DI
gRT 1 B IUERT (2) §RT Yacd AT BT YANT B gU, 1 Sells, 2024 B IH
TRIE & w9 7 fd =l 8, RNaeT Saa dfdr & Su€y, 9RT 106 &1 SUEIRT
(2) & Su§dl & Ryama, ygd 8|

(W1, H. 1,/3 /2023 =ATH GhIS—1)
2 YepTe, Y aferd

“There are no great things, only small things with
great love. Happy are those.”

— Mother Teresa
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