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EDITORIAL

Esteemed Readers,

This year could not come to a close any sooner.

A year that brought the world to a standstill, all at once sparing no one. It
began with the catastrophic bushfire in a diminutive area of the world followed
by the deadly Corona Virus outbreak which quickly engulfed the world
contaminating over 82.6 million people and taking away over 1.8 million lives.
The period of the last twelve months is one that will be forever etched in history
as one of the darkest periods of mankind and will remain in the memories of
every single human being on this planet. Not only will it remain in the memories
of the ones who lost their loved ones and lived through it, but for all future
generations as well.

As this year draws to a close, in many ways it is a relief to bid adieu to the
upheaval of 2020. It is not just the end of a year but also the culmination of a
decade of 2020. Thus, besides the controversy as to when a decade begins
and ends, we may revive that we were fortuitous to have an opportunity of
celebrating the sesquicentennial birth anniversary of three great men of our
country viz. Rabindranath Tagore (1861), Swami Vivekananda (1863) and
Mahatma Gandhi (1869) in the decade of 2020. These men of honour have left
footprints in the legacy of their insight defining the very form of their medium,
like art & culture, spirituality and truthfulness. The lessons these great men
chose to seek has helped us spring into action in adverse situations and will
continue to inspire us.

As we flip the pages of the calendar to a new year, we should recognize
the opportunities that lie before us. With ingenuity, creativity and hard work,
we rose to the challenges of a completely different year of experiments,
innovations and inclusions from an academic institution. The pandemic
continues to be the cause of change in various methodologies we have
employed throughout the years. We are living in the age of information, where
anyone who has the drive to learn can access that information conveniently,
like never before. Despite the pandemic having the potential of being a
devastating blow to the format of traditional learning, we were able to overcome
the obstacles posed by the epidemic by tapping into the multitudinous prowess
that information technology has to offer to us and conduct the programmes
through online modes. The attempt was considered to be a resounding success
after overwhelming feedback from the participants.
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The Academy, during this year organized 34 educational and training
programmes for the Judges of the District Judiciary as well as other
stakeholders out of which 23 programmes were conducted online and through
other modes of telecommunication. In all, 2462 Judges participated in these
programmes wherein 1954 Judges attended the programmes online. The
Academy in its maiden venture, imparted training to 40 Bangladesh Judges.
Also conducted workshops for the Advocates, Panel Lawyers and training
programmes for the ministerial staff of the District Judiciary at District
Headquarters.

The herculean changes made this year in the way we train our Judges
could have only witnessed the success it does today with the efforts of the
participants at their end in enforcing these changes with the level of precision
and accuracy that could only be exhibited by people welcoming of change. We
appreciate the contribution of everyone who was involved in this mode of judicial
education and training. We were fortunate enough to have our Hon’ble Judges
as Resource Persons in the various training courses conducted by the
Academy as well as Resource Persons from other fields throughout the year
including the disarrayed period of the pandemic. We express our earnest
gratitude to them.

Apart from these academic activities, the Academy has made
achievements in the field of infrastructural development too. Regional Centre
at Gwalior and the renovated Academic Block and Library “Gyan Sagar” were
inaugurated during this year. Work of the new complex of State Judicial Academy
has also been set in motion. We note and honour the efforts of all personnel
who have helped us through this year.

‘The end’ is an interesting phrase, that means what you will make it mean.
Where there is despair, let 2021 bring joy, where there is darkness, let there
be light and where there is sorrow, let it bring hope. Because hope never dies;
it stays with you even in the bleakest of times. If the slogan of 2020 was to stay
safe, an appropriate slogan for 2021 should be to stay determined. Take heart;
slowly but surely, the pandemic will fade away, so let’s welcome 2021 warmly.
We wish you a year of engagement in the great causes, shared with and
bolstered by all of us.

I hope the New Year brings good health, happiness and good fortune.

Ramkumar Choubey
Director
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GLIMPSES OF INAUGURATION OF RENOVATED 
ACADEMIC BLOCK AND LIBRARY ‘GYAN SAGAR’

(26.11.2020)

Hon'ble the Acting Chief Justice and Companion Judges unveiling the plaque

Hon'ble Shri Justice Sanjay Yadav, Acting Chief Justice, High Court of Madhya Pradesh 
addressing the august gathering
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RENOVATED ACADEMIC BLOCK &
LIBRARY GYAN SAGAR
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GLIMPSES OF SECOND PHASE INDUCTION COURSE (2020 BATCH)
CONDUCTED ONLINE
(02.11.2020 - 28.11.2020)

Participants at different District Headquarters
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GLIMPSES OF EDUCATIONAL PROGRAMMES
CONDUCTED ONLINE

Forest Laws
(05.12.2020)

Juvenile Justice (Care & Protection of Children) Act, 2015
(28.11.2020)

First Refresher Course (2018 Batch) (Group 1) 
(07.12.2020 – 11.12.2020)
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GLIMPSES OF EDUCATIONAL PROGRAMMES
CONDUCTED ONLINE

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989
(19.12.2020)

First Refresher Course (2018 Batch) (Group 2)
 (15.12.2020 – 18.12.2020)

N.D.P.S. Act, 1985
(19.12.2020)
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OBITUARY

    Hon'ble Miss Justice Vandana Kasrekar was born on 
th10  July, 1960 in the family of agriculturist in village 

Nanod, Tehsil & District Indore, Madhya Pradesh. After 
completing education, enrolled as an Advocate of M.P. 
State Bar Council and practiced under the able guidance 
of Hon'ble Shri Justice V.S. Kokje till July, 1990 and 
thereafter, under Hon'ble Shri Justice S.S. Samvatsar and                      
Shri G.M. Chapekar.  Practiced on Civil and Constitutional 

matters at High Court of Madhya Pradesh, Bench at Indore. Took oath as 
thAdditional Judge of the High Court of Madhya Pradesh on 25  October, 

th2014  and  Permanent Judge on 27  February, 2016.

During Her Ladyship's tenure in the High Court of Madhya Pradesh, 
rendered valuable services as Judge and also as Member of the High Court 
Training Committee as well as other Committees of the High Court.

th
She left for her heavenly abode on 13  December, 2020, while in 

service. 

l

HON'BLE MISS JUSTICE VANDANA KASREKAR
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ADDRESS BY HON'BLE THE ACTING CHIEF JUSTICE*

At the outset, I extend my best wishes of ‘Samvidhan Diwas’.

On this day 71 years ago, WE, THE PEOPLE OF INDIA, SOLEMNLY
RESOLVED to constitute India into a SOVEREIGN, SOCIALIST, SECULAR,
DEMOCRATIC, REPUBLIC with the commitment to secure to all its citizens:

JUSTICE, social, economic and political;

LIBERTY of thought, expression, belief, faith and worship;

EQUALITY of status and of opportunity;

and to promote among them all

FRATERNITY assuring the dignity of the individual and the unity and integrity
of the Nation.

I wish that this dynamic and ever-growing Constitution will continue to
enlighten my countrymen to be righteous and to move on the right path with all
diversities to attain a United One. So that, the dream of Unity in Diversity is
attained. And country march on towards new heights.

As to our Judicial Academy, with a humble beginning in a single court room
in the High Court in April 1994, we have travelled a long way to have a state of
art building equipped with all modern amenities, an Institution could ever need.

Over the course of 26 years, we have been able to set milestone with
significant overhaul in the judicial training. In these years, in addition to
infrastructural progress, we have added a diverse set of training courses to
facilitate rapidly growing judicial environment. Qualitative legal education and
training is being attained with innovative courses.

While unveiling renovated Academic Block and Library ‘Gyan Sagar’, I was
instantly reminded of Francis Bacon’s essay “Of Studies”, He writes,

“Studies serve for delight, for ornament, and for ability. Their
chief use for delight, is in privateness and retiring; for
ornament, is in discourse; and for ability, is in the judgment,
and disposition of business. For expert men can execute,
and perhaps judge of particulars, one by one; but the
general counsels, and the plots and marshalling of affairs,
come best, from those that are learned.”

He further writes that, “Crafty men contemn studies, simple men admire
them, and wise men use them; for they teach not their own use; but that is a
wisdom without them, and won by observation”.

* Text of the Address of Hon’ble Shri Justice Sanjay Yadav, Acting Chief Justice, High Court
of Madhya Pradesh and Patron MPSJA on the occasion of inauguration of renovated
Academic Block and Library ‘Gyan Sagar’ on 26.11.2020 at MPSJA, Jabalpur

PART - I
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And, with the hope that wise men of the Academy will ensure that these Books
are read “not to contradict and confute; nor to believe and take for granted; nor to
find talk and discourse; but to weigh and consider”, i wish you all better future.

Thank You

Jai Hind



/keksZ fo'oL; txr% izfr"BkA
yksds /kfeZ"Ba iztk miliZfUrA

/kesZ.k ikieiuqnfrA
/kesZ lo± izfrf"Bre~A
rLek)e± ijea onfUrA

Dharma constitutes the foundation of all affairs in the World.
People respect those who adhere to Dharma. Dharma insulates
(man) against sinful thoughts. Everything in this world is founded
on Dharma. Dharma therefore, is considered supreme.
[Taittiriyopanishad – Jnanasandhana Nirupanam – vide Sasvara
Vedamantra p. 128]



JOTI JOURNAL - DECEMBER 2020 -  PART I 191

EXERCISE OF JURISDICTION DURING INVESTIGATION
VIS-A-VIS ON FILING OF CHARGE SHEET

– By Mamta Jain
Special Judge [SC/ST (PA) Act]

Sidhi

This article deals with a situation where police has registered an FIR
mentioning certain offences but on production of case diary during investigation
before a Judicial Magistrate or upon final report submitted u/s 173 (2) of the Code
of Criminal Procedure, 1973 (in short- CrPC), it appears to such Judicial Magistrate
that some other offence has also been committed, whether he may direct the
police to add such offence and investigate accordingly in case of pending
investigation and may take cognizance and proceed further in case of final report.

Cognizance

The expression “cognizance” means a Court or a Magistrate takes judicial
notice of an offence with a view to initiate proceedings in respect of such offence.
In other words, it occurs as soon as the Court or Magistrate applies mind to the
alleged commission of an offence. Taking of cognizance is thus a sine qua non or a
condition precedent for holding a trial. Section 190(1) CrPC contains the provision
for cognizance of offences by the Magistrates and it provides three ways by which
such cognizance can be taken which are reproduced hereunder: (a) upon receiving
a complaint of facts which constitute such offence; (b) upon a police report in writing
of such facts, that is, facts constituting the offence-made by any police officer;
(c) upon information received from any person other than a police officer or upon
the Magistrate’s own knowledge or suspicion that such offence has been
committed”. Hon’ble Supreme Court in State of Gujarat v. Girish Radhakrishnan
Varde, AIR 2014 SC 620 has made certain observations in this regard.

Complaint case

In case of complaint, a Judicial Magistrate can take cognizance u/s
190(1)(a) CrPC In such matters, it is open to the Magistrate to direct investigation
u/s 156(3) CrPC A Magistrate has full authority to conduct an inquiry into the
complaint and thereafter arrive at a conclusion that for which offences cognizance
to be taken despite of sections of offences mentioned in the complaint. Legal
position in this regard has been summarized in Tularam v. Kishore Singh, AIR
1977 SC 2410 as follows:

‘‘1. Where a Magistrate chooses to take cognizance he can
adopt any of the following alternatives:

(a) He can peruse the complaint and if satisfied that there
are sufficient grounds for proceeding he can straightway
issue process to the accused but before he does so he
must comply with the requirements of Section 200 and
record the evidence of the complainant or his witnesses.
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(b) The Magistrate can postpone the issue of process and
direct an enquiry by himself.

(c) The Magistrate can postpone the issue of process and
direct an enquiry by any other person or an investigation
by the police.

2. In case the Magistrate after considering the statement of
the complainant and the witnesses or as a result of the
investigation and the enquiry ordered is not satisfied that
there are sufficient grounds for proceeding he can dismiss
the complaint.”

The statutory scheme contained in section 156(3) CrPC has been dealt with
in detail in the case of Vinubhai Haribhai Malaviya and ors. v. State of Gujarat and
anr., AIR 2019 SC 5233.

Police case

Whenever a cognizable offence comes to the notice of an Officer-in-charge
of a Police Station, it is obligatory to register FIR u/s 154 CrPC. However, if the
offence complained of is a non-cognizable one, then in compliance with section
155 (1) CrPC, the police officer mentioned this fact in diary and refers the
informant to the concerned Judicial Magistrate. Hon’ble the Supreme Court in
Lalita Kumari’s case reported in (2014) 2 SCC 1 has laid down the legal prepositions
in this regard. After registration of the FIR, the investigation is conducted by
police authorities in terms of procedure prescribed under Chapter XII of CrPC
The proceedings initiated from registration of FIR comes to an end with the
filing of final report or charge sheet u/s 173 (2) CrPC A Magistrate can take
cognizance u/s 190 (1)(b) CrPC upon a police report.

Jurisdictional aspect

The role of the Magistrate may also begin during the course of an
investigation when accused is being produced for remand, applications for bail
or for interim custody of property are filed etc. The Magistrate may, subject to
the provisions of section 167 CrPC authorized in detention irrespective of
jurisdiction to try the case, and if he has no jurisdiction to try the case or commit
it for trial and considers further detention unnecessary, he may order the accused
to be forwarded to a Magistrate having such jurisdiction. For example; if any
case is registered under NDPS Act, the Magistrate is not empowered to authorise
the detention for more than first 15 days. In such matters, the Magistrate has
jurisdiction to direct the police to get further remand from the Special Court
concerned.

In the case of Abhinandan Jha and ors. v. Dinesh Mishra, AIR 1968 SC 117,
Hon’ble Supreme Court held that the entire scheme of Chapter XIV clearly
indicates that the formation of the opinion, as to whether or not there is a case
to place the accused for trial, is that of the Officer-in-charge of the police station
and no doubt, it is open to the Magistrate to accept or disagree with the opinion
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of the police but he cannot compel the police to form a particular opinion, on the
investigation, and to submit a report, according to such opinion. In the case of
S.N. Sharma v. Bipen Kumar Tiwari, AIR 1970 SC 786 it has been observed that a
Magistrate cannot control the power of police to investigate into cognizable
offences. However, such powers of investigation are not uncontrolled and, the
police do not have unfettered and unlimited discretion in that regard. Where
non-interference would result in miscarriage of justice, interference by the Court
is permissible u/s 156 (3) CrPC which provides for a check by the Magistrate on
the police performing its duty under Chapter XII CrPC. In the case of Union of
India v. Prakash P. Hinduja and anr., (2003) 6 SCC 195, it has been held that in
cases where the Magistrate on an application u/s 156(3) CrPC is satisfied that
proper investigation has not been done by the officer-in-charge of the concerned
police station, he can certainly direct the officer-in-charge of the police station
to make a proper investigation and can further monitor the same, though he
should not himself investigate.

In the case of Sakiri Vasu v. State of U.P. and Ors., AIR 2008 SC 907 it has
been held that if an application u/s 156(3) CrPC is filed before the Magistrate,
the Magistrate can direct the FIR to be registered and can also direct a proper
investigation to be made in a case, and according to the aggrieved person where
no proper investigation was made. The Magistrate can also monitor the investigation
to ensure a proper investigation. Hon’ble Supreme Court has taken the same
view in a recent case of M. Subramaniam v. S. Janaki, 2020 SCC OnLine SC 341.

The question “whether after a charge sheet is filed by the police the
Magistrate has power to order further investigation, and if so, up to what stage
of a criminal proceeding” was discussed by Hon’ble the Apex Court in the case
of Vinubhai (supra). After referring to a number of Judgment on the point, three
Judges Bench of Hon’ble the Supreme Court overruled the law laid down in the
cases of Amrutbhai Shambhubhai Patel v. Sumanbhai Kantibhai Patel and Ors.,
AIR 2017 SC 774, Athul Rao v. State of Karnataka and Anr., AIR 2017 SC 4021 and
Bikash Ranjan Rout v. State through the Secretary (Home), Government of NCT of
Delhi, AIR 2019 SC 2002, wherein it was held that further investigation cannot be
ordered by Magistrate at post cognizance stage. In Vinubhai (supra), it has
been held that the Magistrate’s power u/s 156(3) CrPC is very wide and Article
21 of the Constitution of India mandates that all powers necessary, which may
also be incidental or implied, are available to the Magistrate to ensure a proper
investigation which indubitably would include the ordering of further investigation
after a report is received by him u/s 173(2) CrPC and which power would continue
to exist in such Magistrate at all stages of the criminal proceedings until the trial
itself commences.

Therefore, it is clear that a Magistrate has power u/s 156 (3) CrPC to ensure
a proper investigation but his jurisdiction to interfere in investigation is limited. If
the Magistrate finds that non-interference will cause miscarriage of justice, he
may interfere in the investigation to that extent under the powers given in section
156 (3) CrPC.
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The question, if the Magistrate, at the stage of taking cognizance, is of the
view that the investigating authorities have failed in their duty by not including
the appropriate sections of the IPC or of any other Special Act, which is/are
prima facie made out or indicated from the facts of the FIR or the charge-sheet,
then whether the police can be directed or ordered by the Magistrate to fill this
lacuna or the Magistrate can refuse to take cognizance on the charge-sheet
and return the same for presentation to the Special Court or any other Court
straightaway even though the offence/s shown in the charge-sheet is/are triable
by the Court of Judicial Magistrate?

In Minu Kumari v. State of Bihar, (2006) 4 SCC 359, Supreme Court explained
the powers that are vested in a Magistrate upon filing of final report in terms of
S.173 (2)(i) CrPC and the kind of orders that the Magistrate/Court can pass.
Supreme Court held that when a report is filed before a Magistrate, he may
either accept the report and take cognizance of the offences and issue process; or
may disagree with the report and drop the proceeding; or may direct further
investigation and require the police to make a further report. A Magistrate does
not have any power to return the charge-sheet for filing the same in any other
Court.

Some special statutes provide for the establishment of Special Courts for
the trial of offences under those statutes. Some of those special statutes lay
down special procedure relating to the investigation, cognizance, trial etc. Subject
to the enabling provisions of any such special statutes, Special Courts may take
cognizance of the offence without the accused being committed to it for trial.
For example; POCSO Act, NDPS Act, SC/ST (PA) Act etc. However, there is no
provision in these Acts that such Special Courts alone can take cognizance of
an offence punishable under the said Acts. Since, such Special Courts are
deemed to be a Court of Sessions, the provisions of the Code are applicable to
it. As per provisions of the Code, the Court of Magistrate is competent to take
cognizance of any offence even though the offence may be triable by a Court of
Sessions. The Magistrate after taking cognizance of the offences can always
commit the case for trial to the Sessions Court or the Special Court, if it appears
to the Magistrate on the basis of the facts of FIR or case diary that an offence
triable by the Sessions Court or the Special Court is made out in addition to or
in place of the offence(s) registered by the police. There is no legal prohibition
in law in this regard.

If the police has filed the charge-sheet only under the offence/s triable by
the Magistrate and the Magistrate finds that offence triable by a Special Court is
also made out for which he does not have the jurisdiction to try, then after taking
cognizance and compliance of section 207 CrPC he may commit the case to the
Special Court by taking aid of the provisions of section 209 CrPC. Apart from
that, if the Magistrate at the stage of framing charges, after hearing both the
parties and considering all the documents of the prosecution, finds that the
offence is triable by Sessions Court or any Special Court, even then he is free
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to commit the case to the Session Court or Special Court. At that stage
simultaneously, the accused also has the liberty to put his submission for not
making out any offence triable by Sessions Court or Special Court depending
upon the material collected during investigation. Under sections 209 and 323
CrPC a Magistrate is empowered to commit the case to a Court of Sessions.
Same position applies for offences triable by Special Courts where the Magistrate
finds that the police authorities have erred to add any additional offence triable
by any Special Court or omitted to add any offence triable by any Special Court.
The Magistrate cannot straightaway direct the laying of charge-sheet before
the Special Court on the pretext that the offence is triable by the Special Court
and thereby refuse to take the charge-sheet. In the case of A. Subhaschandra
Bose v. State of A.P. and anr, 1973 CrLJ 503, it has been held that a Magistrate
cannot return a charge sheet once it is filed in the Court.

The issue has also been dealt in the case of Ashish Kumar v. State of UP
and another, 2015 Cr.L.J. 3552, wherein the order of the Magistrate for returning
the charge-sheet for filing the same before the Special Court of POCSO cases
was held to be improper.

Conclusion

From the above discourse, it can be concluded that in a case is based on
the FIR u/s 154 CrPC, it is the investigating agency of the police which alone
has the statutory right to carry on investigation in terms of procedure prescribed
under Chapter XII of the CrPC and the Magistrate cannot control the power of
the police to investigate into a cognizable offences. However, after submission
of the charge-sheet, the Magistrate while forming an opinion as to whether it is
a fit case for taking cognizance and committing the matter for trial, does not
have any power to return the charge-sheet only on the ground that the police
has erred in not including the offence(s) which is/are triable by the Special Court,
in the charge-sheet. If the police has not registered the case under any offence
which is exclusively triable by the Sessions Court or by the Special Court, then
the Magistrate is empowered to commit the case to the Sessions Court or to the
Special Court, as the case may be, by taking aid of the provisions of section 209
CrPC but it is permissible only after taking cognizance.

Similarly, where the Magistrate is of the same view at the stage of framing
of charges or at any further stage, he can then as well commit the case to the
Sessions Court or to the Special Court by taking aid of the provisions of section
323 CrPC.


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BAR OF SUBSEQUENT SUIT UNDER ORDER 2 RULE 2 CPC
 – By Tajinder Singh Ajmani

O.S.D., MPSJA

Object

Order 2 Rule 2 CPC is based on the cardinal principle that defendant should
not be vexed twice for the same cause. It requires the unity of all claims based
on the same cause of action in one suit. It does not contemplate unity of distinct
and separate cause of action; this rule consists of three different situations; (i)
Rule 2(1) is premised on the foundation that the whole of the claim which a
plaintiff is entitled to make in respect of a cause of action must be included
(however, it is open to the plaintiff to relinquish any portion of the claim); (ii) The
mandate of Rule 2(2) is that a plaintiff who omits to sue in respect of or
intentionally relinquishes any portion of the claim, shall not afterwards be entitled
to sue in respect of the portion omitted or relinquished (but it is equally necessary
to note that Rule 2(2) does not postulate the grant of leave); (iii) Rule 2(3)
stipulates that a person who is entitled to more than one relief in respect of the
same cause of action may sue for all or any of such reliefs. The leave of the
Court will obviate the consequence which arises under Rule 2(3). In the absence
of leave being sought and granted, a plaintiff would be barred from subsequently
suing for the relief which has been omitted in the first instance.

Essential elements

In order that a plea of a bar under Order 2 Rule 2(3) CPC should succeed,
the defendant who raises the plea must make out –

(a) that the second suit is in respect of the same cause of action as that
on which the previous suit is based;

(b) that in respect of that cause of action the plaintiff was entitled to more
than one relief in previous suit.

(c) that being thus entitled to more than one relief, the plaintiff without
leave obtained from the Court omitted to sue for the relief for which
the second suit has been filed.

Test to be applied

Order 2 Rule 2 CPC has been dealt with in several judgments. Privy Council
in Mohd. Khaleel Khan v. Mahbub Ali Mia, AIR 1949 PC 78 pointed out what shall
be the correct test for applying this principle. Recently a three judge bench of
Supreme Court in Varimi Pullarao S/o Satyanarayana v. Vermari Vyankata Radharani
w/o Dhankoteshwar Rao and anr., AIR 2020 SC 395 referred these tests again;
given as follows:

(i) The correct test in cases falling under Order 2 Rule 2 is
whether the claim in the new suit is in fact founded upon a
cause of action distinct from that which was the foundation
for the former suit.
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(ii) The cause of action means every fact which will be
necessary for the plaintiff to prove if traversed in order to
support his right to the judgment.

(iii) If the evidence to support the two claims is different, then
the causes of action are also different.

(iv) The causes of action in the two suits may be considered to
be the same if in substance they are identical.

(v) The cause of action has no relation whatever to the defence
that may be set up by the defendant, nor does it depend
upon the character of the relief prayed for by the plaintiff. It
refers to the media upon which the plaintiff asks the court
to arrive at a conclusion in his favour.

How it to be proved

Hon’ble Supreme Court in Gurbax Singh v. Bhooralal, AIR 1964 SC 1810,
(Constitution Bench) while considering the issue of Order 2 Rule 2 CPC held that:

“… As the plea is a technical bar it has to be established
satisfactorily and cannot be presumed merely on basis of
inferential reasoning. It is for this reason that we consider
that a plea of a bar under Order 2 Rule 2 of the Civil
Procedure Code can be established only if the defendant
files in evidence the pleadings in the previous suit and
thereby proves to the Court the identity of the cause of
action in the two suits. Without the plaint in the previous
suit being on the record, a plea of a bar under Order 2
Rule 2 of the Civil Procedure Code was not maintainable.”

“... We consider that a plea under Order 2 Rule 2 of the
Civil Procedure Code cannot be made out except on proof
of the plaint in the previous suit the filing of which is said to
create the bar. As the plea is basically founded on the
identity of the cause of action in the two suits the defence
which raises the bar has necessarily to establish the cause
of action in the previous suit. The cause of action would be
the facts which the plaintiff had then alleged to support the
right to the relief that he claimed. Without placing before
the Court, the plaint in which those facts were alleged, the
defendant cannot invite the Court to speculate or infer by
a process of deduction what those facts might be with
reference to the reliefs which were then claimed.”

Again in the case of Alka Gupta v. Narendra Kumar Gupta, AIR 2011 SC 9 the
Supreme Court relying on the ratio laid down by the Constitution Bench in Gurbax
Singh (supra) has held that unless the defendant pleads the bar under Order 2
Rule 2 and an issue is framed focusing the parties on that bar to the suit, obviously
the court cannot examine or reject a suit on that ground. The pleadings in the
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earlier suit should be exhibited or marked by consent or at least admitted by
both parties. The plaintiff should have an opportunity to explain or demonstrate
that the second suit was based on a different cause of action. Further, while
considering whether a second suit by a party is barred by Order 2 Rule 2, all
that is required to be seen is whether the reliefs claimed in both suits arose
from the same cause of action.

When suit is barred: few illustrations

 Where the cause of action in the first suit was the desire of the plaintiff to
separate from his brothers and to divide the joint family property that suit
embraced the entire property without any reservation and was compromised,
the plaintiff having abandoned his claim to account in respect of other business.
Subsequent suit was filed to enforce a part of the claim which was abandoned
in the first suit. In this situation, a Three Judge Bench of the Supreme Court in
Shankar Sitaram Sontakke and anr. v. Balkrishna Sitaram Sontakke and ors., AIR
1954 SC 352 held that on the same cause of action which plaintiff deliberately
relinquished, the suit was barred under Order 2, Rule 2(3) CPC.

 In Van Vibhag Karmchari Griha Nirman Sahakari Sanstha Maryadit (Regd.) v.
Ramesh Chander and ors., 2010 AIR SCW 6761 where appellant a Co-operative
Housing Society entered into agreement to sell with respondent vendor
and no date was fixed for performance in the agreement for sale entered
between the parties and when by notice respondent had made his intentions
clear about refusing the performance of the agreement and cancelled the
agreement, the limitation of three years for seeking relief of specific
performance would start running from that date and as appellant filed suit
for declaration of title and injunction and omitted to include relief of specific
performance, the Apex Court held that

“It would amount to relinquishment of claim of specific performance the suit
filed by appellant, therefore, would be hit by the provisions of Order 2
Rule 2 CPC”

 In M/s Virgo Industries (Eng.) Private Limited v. M/s Venturetech Solutions
Private Limited, (2013) 1 SCC 625 facts of the case that two sale agreements
were executed by the defendant in favour of the plaintiff in respect of two
plots. In the suit filed by the plaintiff for injunction, it was pleaded that the
defendant is attempting to frustrate the agreement and transferring the
suit property to third parties. Applying the principle of Order 2 Rule 2, the
Supreme Court held that prior to filing of first set of suits, plaintiff was well
aware of intention of defendant that he would not honour said agreement to
sell and that fact was also brought out in first set of suits. Therefore, cause of
action for filing first suit’s relief of permanent injunction also furnished, cause
of action for relief of specific performance, as cause of action for both the
set of suits, subsequent set of suits were not maintainable. It has also
been held that Order 2 Rule 2 will not only apply where first suit is disposed
of but also where second suit is filed during the pendency of first suit, if the
cause of action in the later suit is the same as in the former suit.
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 Where first suit for recovery of amount was filed against bank and its officers
towards letter of credit while subsequent suit claiming damages was filed
against bank for withdrawing credit facility on these facts in State Bank of
India v. Gracure Pharmaceuticals Ltd., AIR 2014 SC 731 it has been held that
no fresh cause of action arose in between the first suit and the second
suit. Therefore, subsequent suit is barred by Order 2, Rule 2.

 In M/s. Raptakos, Brett and Co. Ltd. v. M/s. Ganesh Property, AIR 2017 SC 4574
earlier suit for ejection of lessee from suit property and mesne profits,
attaining finality with direction to lessee to vacate premises with payment
of occupation charges as fixed. Subsequent suit claiming mesne profits for
very same period during which fixed amount paid by lessee and accepted
by lessor without objection, it has been held that suit is not maintainable.

When suit is not barred: few illustrations

 In Sidramappa v. Rajashetty, AIR 1970 SC 1059, it has been observed by the
Supreme Court that if the cause of action on the basis of which the previous
suit was brought, does not form the foundation of the subsequent suit and
in the earlier suit, the plaintiff could not have claimed the relief which he
sought in the subsequent suit, the latter namely, the subsequent suit, will
not be barred by the rule contained in Order 2, Rule 2, CPC.

 A Three Judge Bench of the Supreme Court in Arjun Lal Gupta and anr. v.
Mriganka Mohan Sur and ors., AIR 1975 SC 207 held that failure of the
defendants to carry out terms of compromise decree constituting a part of
cause of action in subsequent suit, the bar of O. 2 R. 2 is not attracted.

 Former suit filed by plaintiff for declaration that he was lessee and for
injunction restraining defendants from interfering with his possession of
suit property. Dismissal of the suit on technical ground that plaintiff was no
more in possession of suit property and a suit for mere declaration cannot
lie. On the basis of given facts Supreme Court in Inaclo Martines (Deceased)
through LRs. v. Narayan Hari Naik and ors., AIR 1993 SC 1756 held that since
question of status of plaintiff as lessee was not decided in earlier suit,
subsequent suit not barred by O.2 R. 2(3).

 Suit for eviction on the ground of bona fide need and sub-letting in which
arrears of rent not claimed, finding given by Court on issue of arrears
which was not an issue before Court, in that situation the Apex Court in
Rikabdas A. Oswal v. M/s. Deepak Jewellers and ors., 1999 AIR SCW 4731 laid
down that subsequent suit for eviction cannot be barred by O. 2 R. 2(3).

 In Deva Ram and anr. v. Ishwar Chand and anr., 1995 AIR SCW 4210 facts of
the case that previous suit was filed for recovery of a sum, as sale-price of
the land which was dismissed with the finding that the document on which
the suit was filed was not a sale deed but was a mere agreement for sale
and, therefore, the amount in question could not be recovered as sale-
price. The subsequent suit was brought by the plaintiffs for recovery of
possession on the ground that they were the owners of the land in suit and
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were consequently entitled to recover its possession. It has been held that
the cause of action in the subsequent suit was, therefore, entirely different.

 Where first suit filed to enforce bank guarantee, then after second suit
filed to claim damages for breach of contract relating to which bank
guarantee was given. It has been observed by the Supreme Court in State
of Maharashtra and anr. v. M/s National Construction Company, Bombay and
anr., AIR 1996 SC 2367 that relief sought in first suit based on different
cause of action from that upon which relief in subsequent suit was founded
therefore, subsequent suit not hit by O. 2 R. 2.

 In Bengal Waterproof Ltd. v. Bombay Waterproof Mfg. Co., AIR 1997 SC 1398
where the first suit was based on infringement of plaintiff’s trade mark,
second suit was on the continuing act or infringement of its trade mark and
continuous passing of action subsequent to filing of the earlier suit, it was
held that in the case of continuing or recurring wrong there would be
corresponding continuing or recurring causes of action which were different
in two suits. As such the bar of Order 2 Rule 2 is not attracted.

 In Alka Gupta (supra) the cause of action for the first suit was non-payment
of price under the agreement of sale dated 29.06.2004, whereas the cause
of action for the second suit was non-settling of accounts of a dissolved
ownership constituted under deed dated 05.04.2000. It was held that merely
because the agreement of sale related to an immovable property at Rohini
and the business run therein under the name of ‘Takshila Institute’ and the
second suit referred to a partnership in regard to business run at Pachhim
Vihar, New Delhi, also under the same name of Takshila Institute, it cannot
be assumed that the two suits relate to the same cause of action.

 In Dr. Amit Kumar v. Dr. Sonila and ors., AIR 2018 SC 5312 at the time of
divorce by mutual consent of parties where custody of minor children laid
with husband. It has been held by the Apex Court that merely because of
performing of second marriage, husband cannot be deprived of his legal
right of custody. Wife relinquishing her rights to claim custody at the time
of decree of divorce, cannot subsequently claim for custody after divorce.

 In Shivnarayan (D) by L.Rs. v. Maniklal (D) Thr. L.Rs. and ors., AIR 2019 SC
(Supp) 996 it has been pointed out that sub-clause (1) of Order 2, Rule 3
provides that plaintiff may unite in the same suit several causes of action
against the same defendant, or the same defendants jointly, if there are
different set of defendants who have different causes of actions, principle
does not apply.

Difference between Order 2 Rule 2 and Res judicata

In Alka Gupta (supra) distinction between res judicata under section 11 and
Order 2 Rule CPC has been pointed out in the following manner:

“Res judicata means a thing adjudicated’ that is an issue
that is finally settled by judicial decision. Constructive res
judicata deals with grounds of attack and defence which
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ought to have been raised, but not raised, whereas Order
2, Rule 2 of the Code relates to reliefs which ought to have
been claimed on the same cause of action but not claimed.
But the High Court (both the trial bench and appellate
bench) have erroneously assumed that a plea of res judicata
would include a plea of bar under Order 2, Rule 2 CPC. Res
judicata relates to the plaintiff’s duty to put forth all the
grounds of attack in support of his claim, whereas Order 2,
Rule 2 CPC requires the plaintiff to claim all reliefs flowing
from the same cause of action in a single suit. The two
pleas are different, and one will not include the other.”

Conclusion

Based on the aforementioned discussion, statutory scheme under Order 2
Rule 2 CPC may be summarised as under:

(1) The correct test in cases falling under Order 2 Rule 2 is whether the claim
in the new suit is in fact found upon a cause of action distinct from that
which was the foundation for the former suit. If the evidence to support the
two claims is different, then the causes of action are also different.

(2) In order to attract the applicability of the bar enunciated under Order 2
Rule 2, the cause of action on which the subsequent claim is found ought
to have arisen to the plaintiff when enforcement of the first claim was sought
before the Court.

(3) As the plea is a technical bar, it has to be established satisfactorily and
cannot be presumed merely on the basis of inferential reasoning without
the plaint in the previous suit being on the record, a plea of a bar under
O. 2 R. 2 is not maintainable.

(4) Unless the defendant pleads the bar under Order 2 Rule 2 and an issue is
framed focusing the parties on that bar to the suit, obviously the court
cannot examine or reject a suit on that ground. The pleadings in the earlier
suit should be exhibited or marked by consent or at least admitted by both
parties. The plaintiff should have an opportunity to explain or demonstrate
that the second suit was based on a different cause of action.

(5) Order 2 Rule 2 will not only apply where first suit is disposed of but also
where second suit is filed during the pendency of first suit, if the cause of
action in the later suit is the same as in the former suit.

(6) Further, while considering whether a second suit is barred by Order 2,
Rule 2, all that is required to be seen is whether the reliefs claimed in both
suits arose from the same cause of action.

(7) The rule requires the unity of all claims based on the same cause of action
in one suit. It does not contemplate unity of distinct and separate causes
of action. If, therefore, the subsequent suit is based on a different cause
of action, the rule will not operate as a bar.


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vij ftyk U;k;k/kh'k] Hkksiky

n.M izfØ;k lafgrk] 1973 ¼la{ksi esa & ^^lafgrk**½ dh /kkjk 320 esa vijk/kksa ds 'keu dk
izko/kku fd;k x;k gSA /kkjk 320 dh mi/kkjk ¼1½ esa U;k;ky; dh vuqefr ds fcuk vkSj mi/kkjk
¼2½ esa U;k;ky; dh iwoZ vuqefr ls 'keu fd;s tk ldus okys] Hkkjrh; n.M lafgrk ds varZxr
n.Muh; vijk/kksa dh lwph 'keu ds fy, l{ke O;fDr ds mYys[k ds lkFk lkj.kh esa nh xbZ gSA
'keuh; vijk/kksa ds nq"izsj.k ,oa iz;Ru ds vijk/k mi/kkjk ¼3½ esa 'keuh; cuk, x, gSa lkFk gh
Hkkjrh; n.M lafgrk dh /kkjk 34 o 149 ds varZxr Øe'k% lkekU; vk'k; o lkekU; mn~ns'; ds
vxzlj.k esa fd;s x, vijk/kksa dks 'keu ;ksX; cuk;k x;k gSA mi/kkjk ¼4½ esa vo;Ld vkSj
foÑrfpRr dh vksj ls rFkk e`rd dh n'kk esa fof/kd izfrfuf/k }kjk vijk/k 'keu djus fo"k;d
mica/k fd, x, gSaA mi/kkjk ¼5½ o ¼6½ esa ekeyk fopkjkFkZ lqiqnZ fd;s x;s U;k;ky;] vihy
U;k;ky; vkSj iqujh{k.k 'kfDr;ksa ds iz;ksx esa mPp U;k;ky; vkSj ls'ku U;k;ky; ds le{k
vijk/k 'keu fd, tk ldus ds izko/kku gSaA mi/kkjk ¼7½ esa iwoZ nks"kfl)h ds dkj.k of/kZr n.M ls
;k fHkUu fdLe ds n.M ls n.Muh; vijk/k dks 'keu ds v;ksX; cuk;k x;k gSA mi/kkjk ¼8½ ds
vuqlkj 'keu dk izHkko nks"keqfDr gksxkA tcfd mi/kkjk ¼9½ esa Li"V fd;k x;k gS fd mi/kkjk ¼1½
o ¼2½ dh lkj.kh esa of.kZr vijk/kksa ds vykok vU; dksbZ vijk/k] tc rd fd fdlh fof/k esa 'keuh;
ugha cuk;k x;k gks] 'keu ;ksX; ugha gksxkA

mi/kkjk ¼4½ esa vo;Ld vkSj foÑrfpRr dh vksj ls rFkk e`rd dh n'kk esa fof/kd
izfrfuf/k }kjk vijk/k 'keu djus ds mica/k fd, x, gSaA vr% tks vkosnu izLrqr dj jgk gS mls
lafonk djus esa l{ke gksuk vko';d gSA tgka 'keu gsrq l{ke O;fDr dh e`R;q gks xbZ gS rc mldk
fof/kd izfrfuf/k vijk/k 'keu dj ldrk gSA fof/kd izfrfuf/k dh ifjHkk"kk flfoy izfØ;k lafgrk]
1908 dh /kkjk 2¼11½ nh xbZ gSA blds rgr og O;fDr tks er̀d dh laink esa n[kyankth djrk
gS vkSj mlds LFkku ij okn yk ldrk gS vkSj ftlesa laink i{kdkj ds ejus ds ckn U;kxfer gqbZ
gS og O;fDr vkrk gSA

U;k;ky; dk nkf;Ro gS fd og ;g ns[ks fd tks O;fDr vijk/k 'keu dj jgk gS og fcuk
fdlh Mj] ncko ;k ykyp ds vijk/k 'keu dj jgk gS vFkok ughaA bl laca/k esa lkxj ukenso
fo- e-iz- jkT; o vU;] 2017 lh-vkj-,y-ts- 781 esa i{kdkjksa ds e/; jkthukek gksus ij Hkh
vfHk;qDr }kjk vkgr ij ncko cukus laca/kh rF; U;k;ky; le{k vkus ij ,sls ncko ds v/khu fd;s
x;s le>kSrs dks vekU; djus laca/kh fof/k izfrikfnr dh xbZ gSA vkosnu iw.kZ vkSj mfpr :i ls
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lR;kfir gksuk pkfg;sA ekuuh; e/;izns'k mPp U;k;ky; us vuwi tSu o vU; fo- e-iz- jkT;]
2018 ykW lwV ,e-ih- 1381 eas izfrikfnr fd;k gS fd 'keu gsrq viw.kZ o vlR;kfir vkosnu
fof/k dh n`f"V eas oS/k ugha gSaA

lafgrk /kkjk 320 dh mi/kkjk ¼7½ esa iwoZ nks"kfl)h ds dkj.k of/kZr n.M ls ;k fHkUu fdLe
ds n.M ls n.Muh; vijk/k dks 'keu ds v;ksX; cuk;k x;k gSA vr% 'keu laca/kh vkosnu ij fopkj
ds le; U;k;ky; dks ;g Hkh ns[kuk pkfg;s fd D;k vfHk;qDr ds fo:) iwoZ nks"kfl)h dk vkjksi
gSA

'keu fd, tkus okys vijk/k dh izÑfr dks fopkj esa fy;k tkuk vko';d gSA xksiky
frokjh fo- e-iz- jkT;] 1999 fØfeuy ykW tujy 3417 e-iz- esa izfrikfnr fd;k gS fd 'keu
laca/kh vkosnu dks Lohdkj djrs le; U;k;ky; dks u flQZ mHk;i{k ds e/; jkthukek vfirq
lekt ij iM+us okys izHkko dks Hkh fopkj esa ysuk pkfg;sA

tgka vijk/k dkfjr fd, tkus ds le; 'keuh; ugha Fkk fdUrq fof/k esa i'pkr~orhZ la'kks/ku
ls ,slk vijk/k v'keuh; cuk fn;k x;k gS rc ;g iz'u gksxk fd D;k vijk/k dk 'keu fd;k tk
ldrk gS\ mnkgj.k ds fy, Hkkjrh; n.M lafgrk dh /kkjk 324 ds varxZr vijk/k ftls n.M izfØ;k
lafgrk la'kks/ku vf/kfu;e] 2005 tks fnukad 31-12-2009 ls izHkko'khy gS] }kjk v'keuh; cuk;k
x;k gSA bl laca/k esa lwjt /kkud fo- e-iz- jkT;] 2017¼1½ ,eih,yts 139 ,oa 'kadj ;kno
vU; fo:) NRRkhlx<+ jkT;] 2017 ¼4½ VkbZEl 356 lqizhe dksVZ voyksduh; gS tgka
izfrikfnr fd;k x;k gS fd vijk/k 'keu laca/kh vkosnu ij fopkj djrs le; vijk/k dh fnukad
egRoiw.kZ gSA ;fn vijk/k dh fnukad dks vijk/k 'keuh; Fkk rks i'pkr~orhZ la'kks/ku ls ,slk
vijk/k v'keuh; cuk fn, tkus ds vk/kkj ij 'keu gsrq vkosnu vLohdkj fd;k tkuk mfpr ugha
gS] vijk/k 'keu ;ksX; gksxkA

dHkh&dHkh v'keuh; izÑfr ds vijk/kksa ds laca/k esa ;g rdZ fn;k tkrk gS fd ekuuh;
loksZPp U;k;ky; vkSj mPp U;k;ky; us v'keuh; vijk/kksa esa Hkh vijk/k 'keu dh vuqefr nh gSA
lafgrk dh /kkjk 320 dh mi/kkjk ¼9½ esa Li"V fd;k x;k gS fd mi/kkjk ¼1½ o ¼2½ dh lkj.kh esa
of.kZr vijk/kksa ds vykok vU; dksbZ vijk/k] tc rd fd fdlh fof/k esa 'keuh; ugha cuk;k x;k
gks] 'keu ;ksX; ugha gksxkA ekuuh; loksZPp U;k;ky; us fo"kokogu nkl fo- xksisaupan
gtkfjdk] ,vkbZvkj 1967 ,llh 895 eas izfrikfnr fd;k gS fd ;fn fof/k eas fdlh vijk/k ds
'keu ds izko/kku gSa rc gh vijk/k dk 'keu fd;k tk ldrk gS vU;Fkk ughaA
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;g /;ku nsus ;ksX; gS fd ,sls ekeyksa esa oLrqr% lafgrk dh /kkjk 482 ds varZxr mPp U;k;ky;
,oa lafo/kku ds vuqPNsn 142 ds varxZr loksZPp U;k;ky; v'keuh; izÑfr ds ekeyksa esa 'keu dh
vuqefr nsrs gSaA ;s 'kfDr;ka fopkj.k U;k;ky; ds ikl ugha gksrh gSA mYys[kuh; gS fd U;k;n`"Vkarksa
okW; lqjs'k ckcw fo- vkUæizns'k jkT; o vU;] 1987¼2½ tsVh 361 ,oa egs'kpaæ o vU;
fo- jktLFkku jkT;] 1990 ,llhlh lIyhesaV 681 esa izfrikfnr fl)kar dks lafgrk dh /kkjk
320 dh mi/kkjk ¼9½ ds izdk'k esa jkeyky fo- tEeq d'ehj jkT;] 1999 ¼1½ ,llhlh 216 esa
mfpr fof/k ugha ik;k gSA cadr fo- egkjk"Vª jkT;] 2005¼1½ ,eihMCY;q,u 80 ¼lqizhe dksVZ½
esa Hkh mDr U;k;ǹ"Vkarksasa esa izfrikfnr fof/k dks mfpr fof/k ugha ekuk gSA

Kkuflag fo- iatkc jkT;] ,vkbZvkj 2012 ,llh lIyhesaV 838 esa vkijkf/kd fopkj.k
dks lekIr djus dh 'kfDr;ksa vkSj vijk/k 'keu dh 'kfDr;kas esa vUrj crk;k x;k gSA e-iz- jkT;
fo- nhid o vU;] 2014 fØfeuy ykW tujy 4509 ,llh esa ufjanjflag o vU; fo- iatkc
jkT; o vU;] ¼2014½ 6 ,llhlh 466 dk vuqlj.k djrs gq, izfrikfnr fd;k gS fd lekt ds
fo:) vijk/k gksus ij i{kdkjksa ds le>kSrs ds vk/kkj ij mls lekIr ugha djuk pkfg;sA

lafgrk dh /kkjk 320 dh mi/kkjk ¼9½ esa Li"V fd;k x;k gS fd mi/kkjk ¼1½ o ¼2½ dh lkj.kh
esa of.kZr vijk/kksa ds vykok vU; dksbZ vijk/k] tc rd fd fdlh fof/k esa 'keuh; ugha cuk;k x;k
gks] 'keu ;ksX; ugha gksxkA U;k;n"̀Vkar jes'kpaæ fo- ,-ih- >osjh] ,-vkbZ-vkj 1973 ,l-lh- 84
esa izfrikfnr fd;k x;k gS fd vU; fof/k esa nf.Mr vijk/k tks fd lafgrk ds izko/kkuksa ds varxZr
fopkj.kh; gaS] ;fn mi/kkjk ¼1½ o ¼2½ dh lkj.kh esa of.kZr ugha gSa rks os 'keuh; ugha ekus tk ldrs
gSaA blh laca/k esa ekuuh; e/;izns'k mPp U;k;ky; dk U;k;n"̀Vkar vk'kh"k mQZ fcV~Vw 'kekZ
fo- e-iz- jkT; o vU;] 2016 ¼1½ ,eihtsvkj 122 Hkh voyksduh; gSA /kkjk 138 ijØkE; fy[kr
vf/kfu;e dh /kkjk 138 ds v/khu vijk/k mDr vf/kfu;e dh /kkjk 142 ds vuqlkj 'keuh; gS u
fd lafgrk dh /kkjk 320 ds varxZrA vU; fof/k ds v/khu vijk/k esa ml fof/k fo'ks"k esa gh 'keuh;
gksus ij 'keu ;ksX; gksaxsA

U;k;n"̀Vkar galh eksgu ceZu o vU; fo- vle jkT; o vU;] ¼2008½1 ,llhlh 184
esa izfrikfnr fd;k gS fd dsoy os vijk/k tks /kkjk 320 dh mi/kkjk ¼1½ o ¼2½ dh lkj.kh esa nf'kZr
fd;s gSa 'keu ;ksX; gaSA vU; vijk/kksa esa] tks 'keuh; ugha gSa] dsoy 'keu ds rF; dks fopkj esa ysdj
nks"kfl)h gksus ij n.M dks de fd;k tk ldrk gSA bl laca/k esa 'kkth mQZ iIiw fo- jkf/kdk o
vU;] ¼2011½10 ,llhlh 705 ,oa 'kadj o vU; fo:) egkjk"Vª jkT;] 2019 ¼5½ ,l-lh-lh-
166 voyksduh; gSA ;)fi uohure U;k;n`"Vkar e-iz- jkT; fo- enuyky] ,vkbZvkj 2015
,llh 3003 Hkh voyksduh; gS tgka ij cykRlax ds ekeys esa jkthukek ;k le>kSrk ;k e/;LFkrk



JOTI JOURNAL - DECEMBER 2020 -  PART I 205

gks tkus ds vk/kkj ij n.M ds iz'u ij uje :[k viukuk mfpr ugha Bgjk;k gSA vFkkZr~
vijk/k dh izÑfr vkSj xaHkhjrk ,oa n.M vf/kjksfir djus ds vU; ekxZn'khZ fl)kar Hkh /;ku esa j[kuk
pkfg,A

tgka dqN /kkjk,aa 'keu ;ksX; vijk/k dh gSa vkSj dqN /kkjk,aaa v'keuh; vijk/k dh gksa] rc ,sls
ekeyksa esa U;k;ky; 'keu ;ksX; vijk/kksa ds laca/k esa 'keu dh vuqefr iznku dj ldrk gS vkSj 'keu
ds vk/kkj ij vfHk;qDr dks nks"keqDr dj ldrk gS tcfd v'keuh; vijk/k ds fy;s fopkj.k iw.kZ
dj xq.k&nks"k ij fu.kZ; fn;k tk,xkA ,d ls vf/kd vfHk;qDrksa dh n'kk esa ,d ;k vf/kd vfHk;qDr
ds fo:) vijk/k 'keu djus o 'ks"k ds fo:) fopkj.k iw.kZ dj xq.k&nks"k ij fu.kZ; djus ds fy,
Hkh U;k;ky; leFkZ gSA bl laca/k esa fQyhikst fQYi fo- FkkWel tktZ] 1952 fØfeuy ykW
tujy 65 ,oa ih-,e- vcq ckdj fo- ih-ts- ,ysDtsaMj] 2000 fØfeuy ykW tujy 1168
voyksduh; gSA

vijk/k 'keu dk izHkko vfHk;qDr dh nks"keqfDr gksrk gSA mUgha rF;ksa ij mlh vijk/k ds fy,
vfHk;qDr dk iqu% fopkj.k lafgrk dh /kkjk 300 ls ckf/kr gksxkA bl lEcU/k esa lqjfo eq[kthZ fo-
jkT;] ,vkbZvkj 1965 dydRrk 469 voyksduh; gSA

fopkj.k ds nkSjku fdlh Hkh izØe ij 'keu gsrq vkosnu ij fopkj fd;k tk ldrk gSA
U;k;ǹ"Vkar vtxj vyh utxj vyh flaxkiqj okyk fo- ckEcs jkT;] ,vkbZvkj 1957 ,llh
503 esa izfrikfnr fof/k ls Li"V gS fd fdlh ekeys esa n.M lquk;s tkus rd fopkj.k izkjaHk jgrk
gSA vlye eh.kk fo- ,Eijj] ,vkbZvkj 1918 dydRrk 238¼2½ voyksduh; gS tgka izfrikfnr
fd;k gS fd n.M lqukus ls iwoZ izLrqr gq, 'keu vkosnu dks U;k;ky; fopkj esa ys ldrh gSA

bl laca/k esa ekuuh; e/;izns'k mPp U;k;ky; dk U;k;ǹ"Vkar vks-Vh-th- Xykscy QkbZlsal
fyfeVsM dEiuh o vU; fo- eksgu eaMsfy;k o vU; vkbZ,yvkj 2011 ,e-ih- ,l,u 152
Hkh voyksduh; gS tgka ;g izfrikfnr fd;k gS fd fu.kZ; ikfjr djus ds ckn fn;s x;s 'keu vkosnu
dks U;k;ky; dk;Zokgh iw.kZ gksus ds dkj.k fopkj esa ugha ys ldrk gSA ijarq bl laca/k esa ;g
voyksduh; gS fd mDr U;k;n"̀Vkar /kkjk 138 ijØkE; fy[kr vf/kfu;e ds vijk/k ls lacaf/kr
gS tks leu izÑfr dk ekeyk gS tgka n.M ds iz'u ij lquus ds fy;s fu.kZ; LFkfxr ugha fd;k tkrk
gSA ,sls esa mDr U;k;n"̀Vkar esa izfrikfnr fof/k fu.kZ; ikfjr gksus ds ckn ijarq n.Mkns'k ls igys
izLrqr vkosnu ij lquokbZ fuf"k) ugha djrh gSA
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v'keuh; vijk/k ds vkjksi esa fopkj.k djus vkSj xq.knks"k ij 'keuh; vijk/k fl) ik, tkus
dh n'kk esa Hkh fopkj.k U;k;ky; ,sls fl) ik, x, vijk/k dk 'keu Lohdkj dj ldrk gSA

ekuuh; loksZPp U;k;ky; dk U;k;n"̀Vkar jke'kadj fo- mÙkjizns'k jkT;] ¼1982½ 3
,llhlh 388 voyksduh; gS] tgka izfrikfnr fd;k x;k gS fd ;fn v'keuh; izÑfr ds vijk/
k esa nks"kfl)h ls vihy dh lquokbZ ij vihyh; U;k;ky; vfHk;qDr dks 'keuh; izÑfr ds vijk/
k esa nks"kh ikrk gS rc vijk/k ds 'keu gsrq vkosnu Lohdkj dj ldrs gSaA

lafgrk dh /kkjk 320 ls ;g Li"V gS fd ifjoknh] vkgr ;k og O;fDr ftldk mYys[k lkj.kh
ds dkWye 3 esa fd;k x;k gS mldh lgefr ,oa LosPN;k ls vijk/k 'keu fd;k tk ldrk gSA
vijk/k 'keu djus ds fy;s vfHk;qDr dh mifLFkfr ;k vfHk;qDr dh lgefr vko';d ugha gSA ,sls
esa vfHk;qDr dh vuqifLFkfr esa ;k mlds lger u gksus ij Hkh ;fn ifjoknh 'keu gsrq vkosnu nsrk
gS rks U;k;ky; ,sls vkosnu ij fopkj dj ldrk gSA

lafgrk dh /kkjk 320 ds vuqlkj vijk/k 'keu lkj.kh ds dkWye 3 esa mYysf[kr O;fDr dh
lgefr ,oa LosPN;k ls gh fd;k tk ldrk gSA ijarq dfri; vkiokfnd voLFkkvksa tSls fd xaHkhj
chekjh] nwjLFk LFkku ij dk;Zjr gksus ;k fdUgha vU; vk/kkjksa ij og O;fDr ;fn Lo;a U;k;ky; esa
mifLFkr ugha gks ldrk gS rc Hkh ;fn ml O;fDr dh vksj ls 'kiFki= ls lefFkZr Lo&gLrk{kfjr
vkosnu i= vijk/k 'keu fd, tkus dh ifjfLFkfr;ksa] v{kerk ds vk/kkj vkSj LosPN;k vkosnu izLrqr
fd, tkus ds fooj.k lfgr izLrqr fd;k tkrk gS vkSj mldk dksbZ ifjtu U;k;ky; esa mifLFkr
gksdj ml O;fDr dh vleFkZrk ds rF; vkSj vkosnd ds }kjk LosPN;k vkosnu izLrqr fd, tkus
ds dFkuksa dh iqf"V djrk gS rc mDr vkgr ds U;k;ky; esa O;fDr'k% mifLFkr ugha gksus ij Hkh
U;k;ky; ,sls vkosnu ij fopkj dj ldrk gSA bl laca/k esa U;k;n"̀Vkar jkeyky lrukeh fo-
e-iz- jkT;] 1990 ,eih,yts 123 voyksduh; gSA

vijk/kksa ds 'keu dh vuqefr nsrs le; U;k;ky; dks xksiky frokjh o vU; fo- e-iz-
jkT;] 2010 ,eihtsvkj 162 esa izfrikfnr fl)kar dks /;ku esa j[kuk pfg;sA U;k;ky; dks 'keu
dh vuqefr ds le; mHk;i{k ds e/; le>kSrs ds rF; ds vykok ,sls 'keu dk lekt ij D;k
izHkko gksxk bl rF; dks Hkh fopkj esa j[kuk pkfg;sA ,sls vijk/k tgka dbZ yksx izHkkfor gq, gSa]
tSls tu lewg ds izfr Ny dk vijk/k] efgykvksa o cPpksa ds izfr xaHkhj vkSj vkijkf/kd earO; ls
fd, x, vijk/kA ,sls ekeyksa esa vkiokfnd ifjfLFkfr;ksa esa gh vijk/k 'keu dh vuqefr iznku dh



JOTI JOURNAL - DECEMBER 2020 -  PART I 207

tkuh pkfg;sA vU;Fkk vijk/k ds dkj.k lekt ij iM+us okys O;kid izHkko dks ns[krs gq, 'keu
dh vuqefr ls badkj Hkh fd;k tk ldrk gSA

ekuuh; loksZPPk U;k;ky; us U;k;n"̀Vkar HkkX;kunkl fo:) mRrjk[kaM jkT;] o vU;
2019 ¼2½ VkbZEl 27 lqizhe dksVZ eas izfrikfnr fd;k x;k gS fd U;k;ky; dk ;g foosdkf/kdkj
gS fd og 'keu gsrq izLrqr vkosnu dks vijk/k dh izÑfr vkSj lekt ij blds izfrdwy izHkko dks
fopkj eas ysdj vijk/k 'keu dh vuqefr ls badkj dj ldrk gSA

lafgrk dh /kkjk 320 dh mi/kkjk ¼8½ ds vuqlkj 'keu dk izHkko nks"keqfDr gksxkA vFkkZr~ ftl
izdkj nks"keqfDr ds fu.kZ; ;k vkns'k dks vihy esa pqukSrh nh tk ldrh gS mlh izdkj vijk/k 'keu
ds vk/kkj ij ikfjr nks"keqfDr ds vkns'k dks vihy esa pqukSrh nh tk ldrh gSA bl lEcU/k esa jes'k
pUnz fo- ,-ih- >csjh] ,-vkbZ-vkj- 1973 lqizhe dksVZ 84 ,oa ,l- ds- lsQqn~nhu eq.My
fo- jkT; o vU;] 1983 fØfeuy ykW tujy 109 voyksduh; gSA mDr nksuksa ekeyksa esa
U;k;ky; esa v'keuh; izÑfr ds ekeys esa vijk/k 'keu dh vuqefr ns nh FkhA ftls pqukSrh fn;s
tkus ij mDr fof/k izfrikfnr dh xbZ gSA



“Life is”

“Life is an opportunity benefit from it.

Life is Beauty, admire it.

Life is bliss, taste it. Life is a dream, realize it.

Life is a challenge, meet it. Life is a duty, complete it.”

Mother Teresa
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AUTOMATIC VACATION OF STAY ORDERS IN SIX MONTHS:
IMPORT OF JUDGMENT IN ASIAN RESURFACING

– By Yashpal Singh
Deputy Director, MPSJA

INTRODUCTION

Cases in India can take years to be disposed of. The district judiciary account
for 87% of India’s pending litigation. There are multiple reasons for this pendency
and one of the reasons greatly responsible for causing inordinate delay is stay
of proceedings on account of interim orders of appellate and revisional courts.
A greater challenge faced by the judiciary and litigants alike is the delay in
determination of cases at the appellate and revisional level, which in turn leads
to endless wait for determination of matters even at the trial stage. Moreso,
interim orders that stay proceedings before a subordinate court are often misused
by litigants as a dilatory tactic to maintain status quo in their favor. Hon’ble
Supreme Court addressed this issue in Asian Resurfacing Road Agency v. Central
Bureau of Investigation, (2018) 16 SCC 299 (Asian Resurfacing-I).

AUTOMATIC VACATION OF STAY ORDERS IN SIX MONTHS

The Hon’ble Supreme Court of India dealt with the issue of undue delay in
trials caused by stays in Asian Resurfacing-I (supra), and noted that once a stay
is granted, disposal of petition before the High Court takes a long time. Hon’ble
the Supreme Court also emphasised on the accountability of the courts while
granting stay of proceedings and held that such matters should be disposed of
in two-three months without allowing any adjournments. To ensure a speedy
disposal of such cases, Hon’ble Apex Court directed that a stay of trial
proceedings before civil and criminal appellate/revisional courts ordered by a
High Court or a court below High Court shall automatically expire in six months,
unless extended by a speaking order.

The Apex Court issued the following directions with respect to pending
cases:

1. In all pending cases where stay against proceedings of a civil or
criminal trial is operating, such stay will come to an end upon the
expiry of 6 (six) months from the date of the judgment of the Apex
Court i.e. 28 th March 2018; unless in an exceptional case, by a
speaking order, such stay is extended.

2. In cases where stay is granted in future, such stay will end upon the
expiry of 6 (six) months from the date of such order unless a similar
extension is granted by a speaking order.
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3. The speaking order must show that the case was of such exceptional
nature that continuing the stay was more important than having the
trial finalized.

4. The trial court before which the order of stay of civil or criminal
proceedings is produced, may fix a date not beyond 6 (six) months
from the date of the order of stay so that upon expiry of the period of
stay, proceedings can resume unless an order of extension of stay is
produced.

This direction has been reiterated by the Hon’ble Supreme Court vide
Order dated 15.10.2020 passed in (Asian Resurfacing Road Agency v. Central
Bureau of Investigation (Asian Resurfacing-II)). This essentially means that once
the six-month period is over, the trial courts may resume the proceedings without
waiting for any other intimation, unless an express order extending the stay is
passed. No contempt proceedings would lie against the presiding officers of
trial courts on having proceeded in terms of (Asian Resurfacing-I) (supra) after
the lapse of six months.

STAY BY SUPREME COURT NOT VACATED AUTOMATICALLY

The applicability of the judgment to the orders of the Hon’ble Supreme
Court was clarified in the judgment of Fazalullah Khan v. M. Akbar Contractor and
Ors., 2019 SCC OnLine SC 1513. While dealing with the question of eviction
proceedings, the division bench held that the directions in Asian Resurfacing-I
(supra) would not apply to the interim orders issued by the Hon’ble Supreme
Court. It was clarified that if the interim order granted by the Hon’ble Supreme
Court is not vacated and continues beyond a period of six months by reason of
pendency of the appeal, it cannot be said that the interim order would
automatically stand vacated.

STAY AUTOMATICALLY VACATED ONLY AT TRIAL STAGE OF LITIGATION

High Courts and Tribunals were approached with varying interpretations of
the Asian Resurfacing-I (supra) judgment. Parties sought an all-encompassing
interpretation of the judgment such that the stay of all kinds would stand
automatically vacated. In view of this, the scope of the exception created by
Asian Resurfacing-I (supra) was clarified by various High Courts.

Madhya Pradesh High Court in M/s Ratan Lal Gattani Sons v. Shri Parshwanath
Digamber Jain Mandir, Katni (Order dated 05.12.2018 Second Appeal No. 1265
of 2012), has held that the law laid down in Asian Resurfacing-I (supra), would
not be applicable in execution cases, where appeal is already pending and stay
has been granted by the Court.
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The Allahabad High Court and the Andhra Pradesh High Court have
respectively in Dharam Vir Sood v. Savitri Devi and ors. (S.C.C. Revision No. 205
of 2016, Order dated 5.04.2019) and K. Ranga Prasad Varma v. Kotikalapudi
Sitarama Murthy and ors., AIR 2020 AP 22, held that the directions in Asian
Resurfacing-I (supra) shall apply only when the trial proceedings are stayed.
The courts specifically held that there will be no automatic vacation of stay on
proceedings before a court post the trial stage when the judgment and decree
have been passed.

HOW TO PROCEED AFTER THE EXPIRY OF PERIOD OF SIX MONTHS?

Trial courts are encountered by a question that how to proceed after the
expiry of period of six months? The answer to this question lies in the judgment
of Apex Court in Asian Resurfacing-I  (supra). The phrases “such stay will come
to an end” and “so that upon expiry of the period of stay, proceedings can
resume” are clear enough to reach to the conclusion that the vacation of stay is
automatic and no formal order of vacation of stay is required to be passed by
the court which stayed the proceedings. The trial court in which proceedings in
a case were stayed shall be competent to proceed with the further course of
trial after such automatic vacation of stay, unless an order of extension of stay
is produced before it.

CONCLUSION

The judgment in Asian Resurfacing-I  (supra) and order in Asian Resurfacing-II
(supra) of the Apex Court certainly paves the way to expedite trial-stage litigations
by controlling one aspect that leads to delays. The time limit set on staying trials
on account of appeals and revisions would substantially reduce the total time
taken to finally conclude the trial. Auto expiration of stay orders creates a
perception of informal deadlines thus reducing unnecessary and/or willful delays
as well as dilatory tactics adopted by Litigants. The district judiciary will now be
encouraged to conduct trials in a time bound manner.


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LIMITATION FOR COGNIZANCE OF OFFENCES
UNDER M.P. EXCISE ACT

– By Anurag Sharma
Civil Judge Class II, Bhind

“The general rule of criminal justice is that “a crime never
dies”. The principle is reflected in the well-known maxim
nullum tempus aut locus occurrit regi (lapse of time is no bar
to Crown in proceeding against offenders). ... Normally, in
serious offences, prosecution is launched by the State and
a court of law has no power to throw away prosecution solely
on the ground of delay. Mere delay in approaching a court
of law would not by itself afford a ground for dismissing the
case though it may be a relevant circumstance in reaching
a final verdict.”

Japani Sahoo v. Chandra Sekhar Mohanty, (2007) 7 SCC 394

The courts of Judicial Magistrate are often confronted with the issues relating
to mandatory requirements for taking cognizance and prescribed limitation for
presenting complaint/final report of offences under the M.P. Excise Act, 1915 (in
short “the Act”). This article is an effort to understand the law relating to
cognizance and limitation regarding the offences under the Act.

Section 61 of the Act provides for limitation in which prosecution of offences
under the Act is required to be initiated alongwith certain preconditions for taking
cognizance. Notably section 61 was amended in the year 2014 and reads as
under;

61. Limitation of prosecutions.– (1) No Court shall take cognizance of
an offence punishable —

(a) under Section 34 for contravention of any condition of licence,
permit or pass granted under this Act, Section 37, Section 38,
Section 38-A, Section 39, except on a complaint or report of the
Collector or an Excise Officer not below the rank of District Excise
officer as may be authorized by the Collector in this behalf;

(b) under any other section of this Act other than Section 49 except
on the complaint or report of an Excise Officer or Police Officer.

(2) Except with the special sanction of the State Government no Judicial
Magistrate shall take cognizance of any offence punishable under
this Act, or any rule or order thereunder, unless the prosecution is
instituted within six months from the date on which the offence is
alleged to have been committed.
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Section 61 can be segregated into 3 parts, namely;

(i) Offences of breach of conditions of licence issued under the Act and
offences u/s 37, 38, 38A and 39 of the Act. [section 61 (1)(a)]

(ii) Other offences except section 49 the Act. [section 61(1)(a)]

(iii) Limitation and its condonation. [section 61 (2)]

Offences of breach of conditions of licence

Section 61 (A) of the Act (as amended) provides certain mandatory
condition for taking cognizance of offences under the Act, same is thus;

It has to be keep in mind that section 61 of the Act begins with the words;
“No Court shall take cognizance of an offence”. Non-obstante clause makes the
condition prescribed as mandatory. Impliedly, where any individual having licence
to sell or manufacture or use the alleged liquor contravenes the condition of
licence, then to begin the criminal proceedings against such individual for the
offence punishable u/s 34 along with offences u/s 37, 38, 38-A and 39 of the
Act, mandatory requirement is that such proceeding must be initiated on the
complaint or report of the Collector or an Excise Officer not below the rank of
District Excise Officer. It is needless to point out that this prerequisite condition
is the foremost requirement and non-compliance of such conditions will vitiate
the entire proceedings.

In the case of Gajendra Singh Bhadoria v. State of M.P., 2017 (2) MPJR 21,
police registered offence u/s 34 and 42 of the Act at Police Station Daboh,
District Bhind against a person, who was found to be in possession of 20 quarter
(180 ml. each) of country made liquor without l icence, who, during the
investigation disclosed that, the seized country made liquor was purchased by
him, from the liquor shop of the petitioner. Thereafter, police lodged FIR against
two persons namely; Kallu Rathore and liquor shop owner/ petitioner. It was
found that the petitioner had valid licence to sell the liquor. Hon’ble High Court
of Madhya Pradesh has held as under;

“In the instant case, the prosecution in respect of offence
under section 34 of the Act has been initiated at the instance
of police and therefore, learned Magistrate could not have
taken cognizance of the offence in view of the provisions
embodied in Section 61(1)(a) of the Act. The power of

Offences Mandatory Requirement

Complaint or report of the Collector
or an Excise Officer not below the
rank of District Excise Officer

Section 34 (in contravention of any
licence, permit or pass)

Sections 37, 38, 38-A, and 39
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authorisat ion by the Collector is not absolute, i t  is
circumscribed. It is not open to him to authorise any officer.”

Similarly, in the case of Hari Singh Shivhare v. State of M.P (M.Cr.C. No.
2977 of 2017 Order dated 22.08.2017, High Court of Madhya Pradesh), the
police registered offence u/s 34(2) and 42 of the Act against an accused person,
who was found in possession of 225 cartons of country made liquor without any
valid licence. An FIR was registered against the petitioner and other co-accused
persons. Petitioner challenged the said proceeding on the ground that the Court
could not have taken cognizance in view of section 61 of the Act. It was found
that the petitioner had valid license to sell liquor, Hon’ble High Court of Madhya
Pradesh has held as under;

“It is clear that since the complaint has not been filed either
by the Collector or by his authorised officer and the FIR
was not lodged on the report of the Collector or any officer
authorised by him in this behalf, therefore, the Court below
was not authorised to take cognizance of the case. ...The
petitioner being a valid licence holder is authorised to sell
liquor. Even if it is assumed that co-accused are found
taking the liquor seized from their possession, prima facie,
it cannot be said that the petitioner has committed any
offence under sections 34 & 42 of the Act as there is no
breach of any condition of the licence granted in favour of
the petitioner.”

Similarly in the recent case of Girish Bhatnagar v. State of M.P., 2018 (2)
MPJR 262 it has been held that –

“Indisputably, the police had filed the charge-sheet and the
prosecution has not filed the complaint before the Trial Court
as required under section 61 of the Act. As the proceedings
before the Magistrate are void ab initio, therefore, it would
be unnecessary for this Court to refuse to entertain the
petition by holding that the applicant must surrender before
the Magistrate. The applicant can be said to be absconding
as the warrant of arrest has been issued, but when the
Magistrate could not have taken cognizance of the offence,
then the entire proceedings would be without jurisdiction,
therefore, in the considered opinion of this Court, the
present peti t ion would be maintainable due to non-
compliance of section 61 of the Act... .”
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In all above said cases, the petitioners were made accused for the
contravention of condition of licence/permit, on the basis of confessions of
co-accused i.e statement given by the co-accused u/s 27 of the Indian Evidence
Act.

Other offences (except offence u/s 49)

Where individuals are found in possession of illicit liquor without having
any valid licence, in such case any criminal court can take cognizance of the
said offence either on the complaint or report of an Excise Officer or Police
Officer. The term “report of the police officer” makes it clear that police officer
can even register the FIR and after investigation can file the final report u/s 173
of the Code of Criminal Procedure, 1973 (in short “Cr.P.C.), which leaves us
with no bar in taking cognizance on such report. However, this procedure is not
required to be adopted in case of offence u/s 49 of the Act which provides for
penalty on officers making vexatious search, seizure, detention or arrest.

Limitation and condonation of delay

It is clear from the plain reading of section 61(2) of the Act that prescribed
limitation for initiating proceeding under the Act is six months from the date of
commission of offence. The terminology used in the section provides that the
said prescribed limitation is for all the offences under the Act. Legislature had
been clear in its view by quoting “any offence punishable under this Act, or any
rule or order thereunder.” This clause of the section also carries the non-obstante
clause by saying “no judicial magistrate shall take cognizance”. Thus, initiation
of proceeding within six months from the date of offence is mandatory condition
laid by the legislature.

However, this non-obstante clause is subject to one exception i.e “with the
previous sanction of the State Government”, which leads us to analyze that,
which forum has the power to condone the delay where any complaint or report
under this Act is presented after the expiry of six months.

Firstly it is expedient to note that the Act is a special law, therefore, special
law will prevail over the general law. Thus, the powers conferred on the criminal
courts under Chapter XXXVI of the CrPC, cannot be exercised by the courts for
condoning delay at the stage of taking cognizance under this Act. Secondly,
since the Act does not provide any provision for the condonation of delay for
presentation of complaint/ final report, there is legislative bar on the powers of
Judicial Magistrates to condone delay in initiating such proceedings. Law on
this point is clear that only State has the power to condone delay and give
sanction to initiate the proceeding against the offence under the Act after the
expiry of prescribed limitation of six months, once the sanction is given by the
State Government, Judicial Magistrate is bound to take cognizance of such
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offences. Hon’ble the High Court of Madhya Pradesh in the case of Ramesh
Tiwari v. The State of Madhya Pradesh, ILR (2017) M.P. 109 has held as under;

“The M.P. Excise Act, 1915 is a special enactment and its
provision shall prevail over to the provisions of the Cr.P.C
insofar as it relates to limitation of prosecution is concerned.
It is made clear here that if an offence is committed under
the Excise Act, to which special provision is specified in the
statute, the provision of the general statute would apply
atleast only to effect to which nothing is specified in the
special enactment.

It has been further held that;

“In the case of Shankarlal and others v. State of M.P., 1991
MPLJ 445, this Court was having an occasion to consider
the effect of Section 61(1)(a) of the Act due to non-filing of
complaint by the complainant for an offence under sections
37 and 38 of the Act. In the said case, the Court has
considered the issue of limitation of prosecution as per
section 61(2) of the Act with the aid of section 468 of Cr.P.C.
In the said case, the offence was committed on 29.04.1988
while challan was filed on 09.08.1989 after more than one
year. The Court observed that the limitation of prosecution
is six months but by the aid of section 468 of Cr.P.C, the
said period is extendable upto one year. The special
sanction granted by the Excise Commissioner after one year
would be of no help, and concluded that the prosecution is
barred by time and the Magistrate could not take cognizance
in the matter.

If the analogy drawn in the case of Shankarlal (supra) is
adopted by going through of section 61(2) of the Act then it
is evident that for an offence punishable under the Act, the
limitation of prosecution either under clause 1(a) or (b) is
six months, which may be extendable with the aid of section
468 of Cr.P.C. As the case in hand falls under clause
61(a)(b) of the Act to which special sanction of the State
Government or the Excise Commissioner under section 7(e)
of the Act has not yet been received despite granting
opportunity, however, in the context of provisions of section
61(1)(2) of the Act, the prosecution is not within limitation,
and Court can not take cognizance.”
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In this case, law as to limitation and condonation of delay in initiating criminal
proceeding against an accused under the Act has been dealt at length. It also
provides for maximum period upto which courts with the aid of general law under
Cr.P.C can take cognizance of offences under the Act.

Similar position of law was laid down in the case of Aas Mohammad v. State
of M.P., 2017 (1) MPWN 31 in the following words;

“…..In addition to the aforesaid, looking to the provision of
sect ion 61(1) & (2)  of  the Act,  the compliance as
contemplated to get sanction after six months is mandatory
by following the procedure prescribed otherwise Magistrate
cannot take cognizance due to not filing the prosecution
within limitation. In such circumstances, taking of cognizance
after six months from the date of occurrence by the Court
is contrary to the provisions of law.”

Opportunity for producing sanction

Another question which is required to be considered is, whether opportunity
should be given to the prosecution for presenting the sanction of the State
Government? Courts may consider it appropriate to give reasonable opportunity
for producing sanction of the State Government. As presentation of sanction is
a procedural requirement and no offender should get away from the clutches of
law without being tried merely because of lapse in procedure.

Conclusion

To conclude the above discussion, it can be said that whenever any
complaint/ final report is presented before a Judicial Magistrate by the competent
officers under the Act, it must be closely scrutinized on the following grounds;

1. On the ground of limitation whether prosecution has been initiated within
six months from the date of offence if not, whether it is supported by sanction
of the State? If yes, then after what period of time such report/complaints
along with the sanction is presented before the court.

2. Against whom and under what conditions/sections the prosecution is
initiated?

3. A reasonable opportunity for producing sanction of the State Government
may be given to the prosecution.


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¼bl LrEHk ds vUrxZr e/;izns'k ds v/khuLFk U;k;ky;ksa ds U;k;k/kh'kksa }kjk vdkneh ds
laKku esa ykbZ xbZ fof/kd leL;kvksa dk mi;qDr gy izLrqr djus dk iz;kl fd;k tkrk gSA LrEHk
ds fy;s U;kf;d vf/kdkjh viuh fof/kd leL;k,¡ vdkneh dks Hkst ldrs gSaSA p;fur leL;kvksa
ds lek/kku vkxkeh vadksa esa izdkf'kr fd;s tk,axsA½

/kkjk 437&, n.M izfØ;k lafgrk fdlh vkijkf/kd fopkj.k esa] fopkj.k dh lekfIr ds iwoZ
vxys vihyh; U;k;ky; esa vfHk;qDr ds milatkr gksus ds fy, tekur cU/ki= fu"ikfnr
djus dh vis{kk djrh gSA izko/kku esa ‘shall’ 'kCn dk iz;ksx fd;k x;k gS bl dkj.k fopkj.k
U;k;ky; ds le{k ;g nqfo/kk mRiUu gksrh gS fd D;k /kkjk 437&, n.M izfØ;k lafgrk esa
mYysf[kr izko/kku vkKkid izÑfr ds gSa \

;g lkekU; /kkj.kk gS fd tgk¡ dgha fdlh fof/k esa ‘shall’ 'kCn vk;k gS rks og vkKkid
gS vkSj tgk¡ ‘may’ 'kCn vk;k gS rks og ^funs'kkRed^ gS] fdUrq ;g lkekU; /kkj.kk izR;sd
ekeys esa fu;e ds :i esa ykxw ugha dh tk ldrh gSA dksbZ izko/kku vkKkid izÑfr dk gS
;k ugha ;g dsoy izko/kku esa mi;ksx fd;s x;s 'kCnksa ij fuHkZj ugha djrk gS oju~ bl ckr
ij Hkh fuHkZj djrk gS fd mDr fof/k dks cukus ds ihNs fo/kkf;dk dk D;k mn~ns'; gSA bl
l aca/k esa jktk cqyan 'kqxj dEiuh fy- fo:) n E;wfufliy cksMZ] jkeiqj] ,-vkbZ-vkj-
1965 ,llh 895 voyksduh; gSA

tgk¡ rd /kkjk 437&, n.M izfØ;k lafgrk ds izko/kku dk laca/k gS] ;|fi ‘shall’ 'kCn dk
iz;ksx fd;k x;k gS fdUrq lafgrk esa ;g mYys[k ugha fd;k x;k gS fd /kkjk 437&, ds
izko/kku ds vuuqikyu dk ifj.kke D;k gksxk! ;fn vfHk;qDr dks tekur cU/ki= fu"ikfnr
djus gsrq funsZf'kr fd;k x;k gS vkSj og tekur cU/ki= fu"ikfnr djus esa fdlh Hkh dkj.k
ls vlQy ;k vleFkZ jgrk gS rc mls vfHkj{kk esa izsf"kr ugha fd;k tk ldrk gS D;ksafd
;k rks og tekur ij Lora= gS ;k vfHkj{kk esa gSA vfHk;qDr ds fo:) funsZ'kksa ds vuuqikyu
gsrq /kkjk 446 n.M izfØ;k lafgrk ds vUrxZr Hkh dk;Zokgh ugha dh tk ldrh D;kasfd
cU/ki= dh fdlh 'krZ dk Hkax ugha gqvk gSA tgk¡ fdlh izko/kku ds vuuqikyu dk dksbZ
ifj.kke fufnZ"V ugha gks ogk¡ ,sls izko/kku dks vkKkid izÑfr dk ugha dgk tk ldrk gSA
bl laca/k esa ljhuk vks-ih- fo:) dsjy jkT;] 2012 ,llhlh vkWuykbZu dsjy 31978
voyksduh; gSA



gky gh esa fj;k pØorhZ fo:) egkjk"Vª jkT;] vkijkf/kd tekur vkosnu Øekad
2386@2020 vkns'k fnukad 07-10-2020 eas ckEcs mPp U;k;ky; }kjk ,u-Mh-ih-,l- ,DV
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ds vUrxZr mYysf[kr lHkh vijk/kksa ds vtekurh; gksus ds laca/k esa er izdV fd;k gS ftlls
fopkj.k U;k;ky; ds le{k Hkze dh fLFkfr fufeZr gqbZ gSA

,u-Mh-ih-,l- ,DV Lo;a vijk/kksa ds tekurh; vFkok vtekurh; gksus ds laca/k esa ekSu gS
fdUrq /kkjk 37 dk 'kh"kZd ̂ ^vijk/kksa dk laKs; vkSj vtekurh; gksuk^^ Hkze mRiUu djrk gS
vkSj blh dks vk/kkj cukdj fj;k pØorhZ ¼iwoksZDr½ ekeys esa ,u-Mh-ih-,l- ,DV ds vUrxZr
lHkh vijk/kksa dk vtekurh; gksuk crk;k x;k gSA fdlh izko/kku dk 'kh"kZd mldh lEiw.kZ
vUroZLrq dk izfrfuf/kRo ugha djrk gSA /kkjk 37 dh vUroZLrq esa vf/kfu;e ds lHkh
vijk/kksa dk laKs; gksuk rks mYysf[kr gS fdUrq ogk¡ tekurh; vFkok vtekurh; gksus ds
laca/k esa dksbZ mYys[k ugha fd;k x;k gS blh rF; dks /;ku esa j[kdj ckEcs mPp U;k;ky;
vkns'k }kjk gh iwoZ esa LVhQu eqyj fo:) egkjk"Vª jkT;] vkijkf/kd ;kfpdk Øekad
2939@2009 vkns'k fnukad 23-06-2010 esa ,u-Mh-ih-,l- ,DV ds vUrxZr mYysf[kr
vijk/kksa ds tekurh; vFkok vtekurh; gksus ds laca/k esa n.M izfØ;k lafgrk dh vuqlwph
ykxw gksus laaca/kh er O;Dr fd;k x;k FkkA bl laaca/k esa e/;izns'k mPp U;k;ky; }kjk
'kjn dsoV fo:) e/;izns'k jkT;] ¼vkijkf/kd vihy Øekad 1759@2001 vkns'k
fnukad 9-8-2002½ esa ,u-Mh-ih-,l- ,DV ds ekeyksa esa n.M izfØ;k lafgrk dh vuqlwph dks
ykxw djrs gq, vYi ek=k ds vijk/k tekurh; gksus laca/kh er O;Dr fd;k x;k gSA

;|fi fj;k pØorhZ ¼iwoksZDr½ esa ckEcs mPp U;k;ky; }kjk U;k;n"̀Vkar iatkc jkT; fo:)
cYknso flag] ,vkbZvkj 1999 ,llh 2378 rFkk mM+hlk jkT; fo:) y{e.k tSuk]
2002¼2½ ,lhMh ¼fØfeuy½ 567 dks vk/kkj cuk;k x;k gS fdUrq mDr nksuksa gh U;k;n"̀Vkar
eq[; :i ls /kkjk 37 ij dsfUnzr ugha gSA iw.kZ :i ls i<+us ij ;g Li"V gS fd mDr ekeyksa
esa /kkjk 37 dk dsoy lanHkZ fy;k x;k gS bl laca/k esa dksbZ fof/k izfrikfnr ugha dh xbZ gSA
bl izdkj 'kjn dsoV ¼iwoksZDr½ esa fn;s er ds vuqlkj ,u-Mh-ih-,l- ,DV ds ekeys
tekurh;@vtekurh; gksus ds ifjisz{; esa n.M izfØ;k lafgrk dh izFke vuqlwph ds f}rh;
Hkkx }kjk vf/k'kkflr gksaxsA



;g lqLFkkfir gS fd tc fdlh fo'ks"k fof/k ds vUrxZr vijk/k ds tekurh; gksus dk
laca/k gS] ;fn fo'ks"k fof/k bl laca/k esa izko/kku djrh gS rks fo'ks"k fof/k ds izko/kku ykxw
gksaxs vkSj ;fn fo'ks"k fof/k bl laca/k esa ekSu gS rks n.M izfØ;k lafgrk ds izko/kku ykxw gksaxsA

vk;q/k vf/kfu;e ds vUrxZr Li"V izko/kku ds vHkko esa n.M izfØ;k lafgrk dh izFke vuqlwph
dk f}rh; Hkkx egRoiw.kZ gS ftldk rhljk [k.M rhu o"kZ ls de ds n.M ls n.Muh;
vijk/k ds tekurh; gkssus dk izko/kku djrk gSA vk;q/k vf/kfu;e dh /kkjk 37 ds vuqlkj]
tc fxj¶rkjh iqfyl vFkok eftLVªsV ls fHkUUk O;fDr }kjk dh xbZ gS vkSj og fxj¶rkj O;fDr
dks vfoyEc fudVre Fkkus ds Hkkjlk/kd vf/kdkjh ds lqiqnZ dj nsrk gS rc iqfyl vf/kdkjh
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fxj¶rkj O;fDr dks ca/ki= fu"ikfnr djus ij fjgk dj nsrk gS vkSj lEcaf/kr eftLVsªV ds
le{k mifLFkr jgus gsrq funsZf'kr djrk gSA /kkjk 37 vk;q/k vf/kfu;e ds izko/kku mlh n'kk
esa ykxw gksaxs tc fxj¶rkjh iqfyl ,oa eftLVsªV ls fHkUu O;fDr }kjk dh xbZ gksA ysfdu tc
fxj¶rkjh iqfyl@eftLVsªV }kjk dh tkrh gS /kkjk 37 vk;q/k vf/kfu;e ds izko/kku ykxw ugha
gksaxsA /kkjk 37 esa fxj¶rkj O;fDr dks tekur ij NksM+k tkuk dsoy lhfer mn~ns'; ds fy,
gksrk gS rkfd mDr O;fDr dh eftLVsªV ds le{k mifLFkfr lqfuf'pr dh tk ldsA bldk
;g rkRi;Z ugha gS fd vk;q/k vf/kfu;e ds vUrxZr lHkh vijk/k /kkjk 37 ds izHkko esa
tekurh; gSA bl lEca/k esa jktLFkku mPp U;k;ky; dk U;k;n`"Vkar vej flag fo:)
jktLFkku jkT;] 2014 ,llhlh vkWuykbu 4905 voyksduh; gSA



e/;izns'k ifCyd VªLV ,DV] 1951 dh /kkjk 8 esa jftLVªkj ifCyd VªLV ds fu"d"kZ ds fo:)
^^flfoy U;k;ky;** esa okn lafLFkr fd, tkus rFkk /kkjk 12 esa ̂ ^flfoy U;k;ky;** ds le{k
fdlh dk;Zokgh esa yksd U;kl l`tu ls vk'kf;r nLrkost izLrqr gksus dh n'kk esa visf{kr
dk;Zokgh ds izko/kku gSaA /kkjk 24 esa ^^U;k;ky;** ds le{k vihy rFkk /kkjk 26 ,oa 27 esa
^^U;k;ky;** dks vkosnu vkSj ml ij lquokbZ dh 'kfDr;ksa ds izko/kku fd, x, gSaA Li"V gS
fd fo/kkf;dk us vyx&vyx lanHkZ esa ^^U;k;ky;** vkSj ^^flfoy U;k;ky;** dk mYys[k
fd;k gSA e/;izns'k ifCyd VªLV ,DV] 1951 dh /kkjk 2¼1½ esa ^^U;k;ky;** dks ifjHkkf"kr
fd;k x;k gSA ftlds vuqlkj] U;k;ky; ls rkRi;Z ftys esa vkjafHkd vf/kdkfjrk dk iz/kku
flfoy U;k;ky; ls gS vFkkZr~ ftyk U;k;k/kh'k dk U;k;ky;A ysfdu vf/kfu;e esa ̂ ^flfoy
U;k;ky;** dks ifjHkkf"kr ugha fd;k x;k gSA

O;ogkj U;k;ky; vf/kfu;e] 1958 dh /kkjk 3 fofHkUu izdkj ds flfoy U;k;ky;ksa dk
oxhZdj.k djrh gSA tgka fdlh vf/kfu;e esa ̂ ^flfoy U;k;ky;** mYysf[kr gS ogk¡ lk/kkj.kr%
flfoy U;k;ky; ls rkRi;Z O;ogkj U;k;ky; vf/kfu;e dh /kkjk 3 esa mYysf[kr ^^flfoy
U;k;ky;** ls gS tks flfoy izfØ;k lafgrk dh /kkjk 15 ls 20 ds vuqlkj] fdlh okn ds fy,
okn ds ewY;kadu ds vuqlkj ;Fkk O;ogkj U;k;k/kh'k oxZ&2] O;ogkj U;k;k/kh'k oxZ&1
vFkok ftyk U;k;k/kh'k dk U;k;ky; gks ldrk gS vFkkZr~ e/;izns'k ifCyd VªLV ,DV] 1951
dh /kkjk 8 ,oa 12 esa mfYyf[kr ̂ ^flfoy U;k;ky;** ls rkRi;Z O;ogkj U;k;ky; vf/kfu;e]
1958 dh /kkjk 3 ds vuqlkj lkekU; ̂ ^flfoy U;k;ky;** ls gSA tcfd /kkjk 23] 26 ,oa 27
esa mfYyf[kr ̂ ^U;k;ky;** ftyk U;k;k/kh'k dk U;k;ky; gSA bl laca/k esa U;k;n"̀Vkar cæh
izlkn fo:) mek'kadj] 1961 ,eih,yts 394 voyksduh; gSA


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n.M izfØ;k lafgrk] 1973 dh /kkjk 161 lk{kh }kjk vUos"k.k ds nkSjku iqfyl vf/kdkjh ds
le{k fd;s x;s dFku dks ys[kc) djus dk izko/kku djrh gS vkSj ;fn og ,slk djrk gS
rks /kkjk 162 ds vuqlkj ,sls dFkuksa dks gLrk{kfjr ugha fd;k tkrk gSA tgka rd mDr dFkuksa
ds mi;ksx dk laca/k gS ;fn fdlh lk{kh dk iwoZru dFku ys[kc) fd;k x;k gS vkSj mls
tkap ;k fopkj.k esa vfHk;kstu dh vksj ls lk{; esa vkgwr fd;k tkrk gS rc ;fn mlds dFku
dk dksbZ Hkkx lE;d~ :i ls lkfcr dj fn;k x;k gks rks vfHk;qDr }kjk vkSj U;k;ky; dh
vuqKk ls vfHk;kstu }kjk mldk mi;ksx ,sls lk{kh dk [kaMu djus ds fy, Hkkjrh; lk{;
vfHkfu;e] 1872 dh /kkjk 145 esa micaf/kr jhfr ls fd;k tk ldrk gSA

n.M izfØ;k lafgrk esa micaf/kr izko/kku ls ;g Li"V gS fd /kkjk 161 ds rgr ys[kc) fd;k
x;k dFku rkfRod lk{; ugha gS vkSj mldk mi;ksx dsoy ,sls lk{kh dks izLrqr djus ij
[kaMu gsrq fd;k tk ldrk gSA bldk ;g rkRi;Z ugha gS fd ;fn fdlh lk{kh dk vUos"k.k
ds nkSjku /kkjk 161 ds vUrxZr dFku ys[kc) ugha fd;k x;k gS rks mldh lk{; ugha yh
tk ldrh D;ksafd n.M izfØ;k lafgrk dh /kkjk,a 230 ,oa 242 ;g micaf/kr djrh gS fd
U;k;ky; vfHk;kstu ds vkosnu ij fdlh Hkh lk{kh dks vkgwr dj ldrk gSA /kkjk 311 ;g
micaf/kr djrh gS fd ;fn izdj.k ds leqfpr fujkdj.k ds fy, fdlh O;fDr dh lk{;
vko';d gS rks mls fdlh Hkh izØe ij vkgwr fd;k tk ldrk gSA

e/;izns'k mPp U;k;ky; }kjk vkuan nksgjs fo:) e/;izns'k jkT;] 2017 ¼III½ ,eihtsvkj
142 esa ;g izfrikfnr fd;k x;k gS fd Hkys gh /kkjk 161 n.M izfØ;k lafgrk ds v/khu fdlh
lk{kh ds dFku u fy;s x;s gksa rc Hkh U;k;ky; dk ;g drZO; gS fd og vfHk;kstu i{k
ds leFkZu esa izLrqr laiw.kZ lk{; dks ys vkSj ,sls lk{kh dks /kkjk 311 n.M izfØ;k lafgrk ds
rgr ijhf{kr fd;k tk ldrk gSA bl laca/k esa U;k;n"̀Vkar jktkjke izlkn ;kno fo:)
fcgkj jkT;] ,-vkbZ-vkj- 2013 ,l-lh- 3081 Hkh voyksduh; gSA


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NOTES ON IMPORTANT JUDGMENTS
PART - II

278. ARBITRATION AND CONCILIATION ACT, 1996 – Sections 2 (1) (f) and
11 (6)
Jurisdiction for arbitration – Petitioner is a company incorporated
in India; whereas the respondent is a company incorporated under
the laws of Hong Kong – Once the parties have chosen Hong Kong
as the place of arbitration to be administered in Hong Kong, laws
of Hong Kong would govern the arbitration. The Indian courts have
no jurisdiction for appointment of the arbitrator.

Mankastu Impex Private Limited v. Airvisual Limited
Judgment dated 05.03.2020 passed by the Supreme Court in
Arbitration Petition No. 32 of 2018, reported in AIR 2020 SC 1297
(Three-Judge Bench)

Relevant extracts from the judgment:

The petitioner is a company incorporated in India; whereas the respondent
is a company incorporated under the laws of Hong Kong. Section 2(1)(f) of the
Act defines “International Commercial Arbitration”. As per Section 2(1)(f), to be
an “International Commercial Arbitration”, three factors ought to be fulfilled – (i)
arbitration; (ii) considered as commercial under the laws in force in India; and
(iii) at least one of the parties is national or habitual resident in any country
other than India. In the present case, since the respondent is a company
incorporated under the laws of Hong Kong, we are concerned with “International
Commercial Arbitration”.

The words in Clause 17.1 “without regard to its conflicts of laws, provisions
and courts at New Delhi shall have the jurisdiction” do not take away or dilute
the intention of the parties in Clause 17.2 that the arbitration be administered in
Hong Kong. The words in Clause 17.1 do not suggest that the seat of arbitration
is in New Delhi. Since Part-I is not applicable to “International Commercial
Arbitrations”, in order to enable the parties to avail the interim relief, Clause
17.3 appears to have been added. The words “without regard to its conflicts of
laws, provisions and courts at New Delhi shall have the jurisdiction” in Clause
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17.1 is to be read in conjunction with Clause 17.3. Since the arbitration is seated
at Hong Kong, the petition filed by the petitioner under Section 11(6) of the Act
is not maintainable and the petition is liable to be dismissed.



279. ARBITRATION AND CONCILIATION ACT, 1996 – Sections 34 and 37
Setting aside an arbitral award – Patent illegality – A new ground of
“patent illegality” has been inserted by Section 34 (2-A) for setting
aside a domestic award – Instances of patent illegality explained.

Patel Engineering Ltd. v. North Eastern Electric Power
Corporation Ltd.
Order dated 22.05.2020 passed by the Supreme Court in Special
Leave Petition (C) No. 3584 of 2020, reported in (2020) 7 SCC 167
(Three-Judge Bench)

Relevant extracts from the order:

Pursuant to the recommendations of the Law Commission, the 1996 Act
was amended by Act 3 of 2016, which came into force w.e.f. 23.10.2015. The
ground of “patent illegality” for setting aside a domestic award has been given
statutory force in Section 34(2-A) of the 1996 Act. The ground of “patent illegality”
cannot be invoked in international commercial arbitrations seated in India. Even
in the case of a foreign award under the New York Convention, the ground of
“patent illegality” cannot be raised as a ground to resist enforcement, since this
ground is absent in Section 48 of the 1996 Act. The newly inserted sub-section
(2-A) in Section 34, reads as follows:-

“34. (2-A) An arbitral award arising out of arbitrations other
than international commercial arbitrations, may also be set
aside by the Court, if the Court finds that the award is vitiated
by patent illegality appearing on the face of the award.

Provided that an award shall not be set aside merely
on the ground of an erroneous application of the law
or by re-appreciation of evidence.”

The present case arises out of a domestic award between two Indian
entities. The ground of patent illegality is a ground available under the statute
for setting aside a domestic award, if the decision of the arbitrator is found to be
perverse, or, so irrational that no reasonable person would have arrived at the
same; or, the construction of the contract is such that no fair or reasonable
person would take; or, that the view of the arbitrator is not even a possible view.


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*280.CIVIL PROCEDURE CODE, 1908 – Section 11
Res judicata – Applicability of – Earlier petition dismissed under
Order 7 Rule 11 without adjudicating on merits – Subsequent suit
claiming same relief, not barred by res judicata.

iwoZ U;k;

iwoZ U;k;
Ramchandra Dhakad and Karulal Dhakad v. Kailashchandra
Upadhyay and Gram Panchayat, Lotkhedi
Judgment dated 17.02.2020 passed by the High Court of Madhya
Pradesh (Indore Bench) in Second Appeal No. 329 of 2015, reported
in AIR 2020 (NOC) 712 MP



*281.CIVIL PROCEDURE CODE, 1908 – Section 47
Execution of decree/award – Can only be to the extent of what has
been awarded/decreed – What is awarded/decreed must be
independently capable of execution – Parties entered into
agreement to sale of immovable property – They referred dispute
regarding price of land to sole arbitrator – Whether execution of
sale deed could be directed in execution of such award? Held, No
– Award was only a declaration fixing price of land – Execution of
sale deed can only be directed in suit for specific performance of
contract.

Firm Rajasthan Udyog and ors. v. Hindustan Engineering and
Industries Limited
Judgment dated 24.04.2020 passed by the Supreme Court in Civil
Appeal No. 2376 of 2020, reported in (2020) 6 SCC 660


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282. CIVIL PROCEDURE CODE, 1908 – Section 89 (2) (d)
Mediation proceedings – After successful mediation, a compromise
must be affected by the court after following prescribed procedure
– Any order passed by mediator, cannot be executed by the
execution court.

Mohar Singh v. Gajenda Singh
Judgment dated 02.12.2019 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Miscellaneous Petition No. 3914 of 2019,
reported in 2020 (3) MPLJ 411

Relevant extracts from the judgment:

Section 89 (2) (c) of CPC speaks about judicial settlement, whereas Section
89 (2) (d) of CPC speaks about mediation. In the present case, it is not the case
of the petitioner that by referring the matter to the Mediator the Civil Court had
sent the matter for judicial settlement. Under these circumstances, in the
considered opinion of this Court, Section 89 (2) (d) of CPC would apply, which
speaks about the mediation. However, it is further provided that the Court shall
affect a compromise between the parties and shall follow such procedure as
may be prescribed. It is not the claim of the petitioner that after the talks were
declared successful by the Mediator, any further action was taken by the petitioner
before the Civil Court. Accordingly, this Court is of the considered opinion that
the Executing Court did not commit any mistake by holding that since the order
passed by the Mediator is not executable, therefore, the execution proceedings
are not maintainable.



283. CIVIL PROCEDURE CODE, 1908 – Section 96, Order 23  Rules  3  and
3-A and Order 43 Rule 1-A
(i) Compromise decree; challenge to – No appeal lies against

compromise decree – Separate suit challenging compromise
decree is not maintainable – Only remedy is to approach the
same court which recorded the compromise by way of
application under proviso to Order 23 Rule 3.

(ii) Compromise decree; challenge to – When can an appeal lie?
Held, a right has been given under Order 43 Rule 1-A(2) to a
party who denies the compromise and invites order of Court
in that regard while preferring an appeal against the decree.

(iii) Compromise decree – Challenge by a stranger to the
compromise decree – Held, separate suit even by a stranger
will not lie – Only court which accepted the compromise and
passed the decree could examine the same.
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i

ii

iii

Triloki Nath Singh v. Anirudh Singh (dead) through L.Rs. and ors.
Judgment dated 06.05.2020 passed by the Supreme Court in Civil
Appeal No. 3961 of 2010, reported in (2020) 6 SCC 629

Relevant extracts from the judgment:

What has emerged as a legislative intent has been considered in extenso
by this Court in Pushpa Devi Bhagat v. Rajinder Singh, (2006) 5 SCC 566, after
taking note of the scheme of Order 23 Rule 3 and Rule 3A added with effect
from 1-2-1977. The relevant paragraphs are as under:

“The position that emerges from the amended provisions
of Order 23 can be summed up thus:

(i) No appeal is maintainable against a consent decree
having regard to the specific bar contained in Section
96(3) CPC.

(ii) No appeal is maintainable against the order of the
court recording the compromise (or refusing to record
a compromise) in view of the deletion of clause (m) of
Rule 1 Order 43.

(iii) No independent suit can be filed for setting aside a
compromise decree on the ground that the compromise was
not lawful in view of the bar contained in Rule 3A.

(iv) A consent decree operates as an estoppel and is
valid and binding unless it is set aside by the court
which passed the consent decree, by an order on an
application under the proviso to Rule 3 Order 23.
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Therefore, the only remedy available to a party to a consent decree to
avoid such consent decree, is to approach the court which recorded the
compromise and made a decree in terms of it, and establish that there was no
compromise. In that event, the court which recorded the compromise will itself
consider and decide the question as to whether there was a valid compromise
or not. This is so because a consent decree is nothing but contract between
parties superimposed with the seal of approval of the court. The validity of a
consent decree depends wholly on the validity of the agreement or compromise
on which it is made. The second defendant, who challenged the consent
compromise decree was fully aware of this position as she filed an application
for setting aside the consent decree on 21-8-2001 by alleging that there was no
valid compromise in accordance with law. Significantly, none of the other
defendants challenged the consent decree. For reasons best known to herself,
the second defendant within a few days thereafter (that is on 27-8-2001) filed
an appeal and chose not to pursue the application filed before the court which
passed the consent decree. Such an appeal by the second defendant was not
maintainable, having regard to the express bar contained in Section 96(3) of
the Code.

By introducing the amendment to the Civil Procedure Code(Amendment)
1976 w.e.f. 1st February, 1977, the legislature has brought into force Rule 3A to
Order 23, which create bar to institute the suit to set aside a decree on the
ground that the compromise on which decree is based was not lawful. The
purpose of effecting a compromise between the parties is to put an end to the
various disputes pending before the Court of competent jurisdiction once and
for all.

Finality of decisions is an underlying principle of all adjudicating forums.
Thus, creation of further litigation should never be the basis of a compromise
between the parties. Rule 3A of Order 23 CPC put a specific bar that no suit
shall lie to set aside a decree on the ground that the compromise on which the
decree is based was not lawful. The scheme of Order 23 Rule 3 CPC is to avoid
multiplicity of litigation and permit parties to amicably come to a settlement which
is lawful, is in writing and a voluntary act on the part of the parties. The Court
can be instrumental in having an agreed compromise effected and finality
attached to the same. The Court should never be party to imposition of a
compromise upon an unwilling party, still open to be questioned on an application
under the proviso to Rule 3 of Order 23 CPC before the Court.

It can be further noticed that earlier under Order 43 Rule 1(m), an appeal
which recorded the compromise and decide as to whether there was a valid
compromise or not, was maintainable against an order under Rule 3 of Order
23 recording or refusing to record an agreement, compromise or satisfaction.
But by the amending Act, aforesaid clause has been deleted, the result whereof
is that now no appeal is maintainable against an order recording or refusing to
record an agreement or compromise under Rule 3 of Order 23. Being conscious
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of this fact that the right of appeal against the order recording a compromise or
refusing to record a compromise was being taken away, a new Rule 1A was
added to Order 43 which is as follows:

“1-A. Right to challenge non-appealable orders in appeal against
decree. — (1) Where any order is made under this Code
against a party and thereupon any judgment is pronounced
against such party and a decree is drawn up, such party
may, in an appeal against the decree, contend that such
order should not have been made and the judgment should
not have been pronounced.

(2) In an appeal against a decree passed in a suit after
recording a compromise or refusing to record a
compromise, it shall be open to the appellant to contest
the decree on the ground that the compromise should, or
should not, have been recorded.”

Thus, after the amendment which has been introduced, neither any appeal
against the order recording the compromise nor remedy by way of filing a suit is
available in cases covered by Rule 3A of Order 23 CPC. As such, a right has
been given under Rule 1A(2) of Order 43 to a party, who denies the compromise
and invites order of the Court in that regard in terms of proviso to Rule 3 of
Order 23 CPC while preferring an appeal against the decree. Section 96(3)
CPC shall not be a bar to such an appeal, because it is applicable where the
factum of compromise or agreement is not in dispute.

x x x

In the present case, the partition suit was filed in 1978 and after the decision
of the trial Court, the matter went in first appeal and eventually, Second Appeal
No. 495/86 before the High Court. During the pendency of first appeal being
continuation of the suit as stated, one of the parties to the pending proceedings,
namely, Sampatiya allegedly entered into a sale deed with the appellant on 6th
January, 1984. Indubitably the issue regarding right, title and interest in respect
of the land which was the subject matter of sale deed dated 6th January, 1984,
was still inchoate and not finally decided. In that sense, the claim of the appellant
was to be governed by the decision in favour of or against Sampatiya in the
pending appeal. It must follow that the alleged transaction effected in favour of
the appellant by a sale deed dated 6th January, 1984 ought to abide by the
outcome of the said proceedings which culminated with the compromise decree
passed by the High Court in Second Appeal No. 495/86 dated 15.09.1994.

Indeed, the appellant was not a party to the stated compromise decree. He
was, however, claiming right, title and interest over the land referred to in the
stated sale deed dated 6th January, 1984, which was purchased by him from
Sampatiya judgment-debtor and party to the suit. It is well settled that the
compromise decree passed by the High Court in the second appeal would relate
back to the date of institution of the suit between the parties thereto. In the suit
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now instituted by the appellant, at the best, he could seek relief against
Sampatiya, but cannot be allowed to question the compromise decree passed
by the High Court in the partition suit. In other words, the appellant could file a
suit for protection of his right, title or interest devolved on the basis of the stated
sale deed dated 6th January, 1984, allegedly executed by one of the party
(Sampatiya) to the proceedings in the partition suit, which could be examined
independently by the Court on its own merits in accordance with law. The trial
Court in any case would not be competent to adjudicate the grievance of the
appellant herein in respect of the validity of compromise decree dated 15th

September, 1994 passed by the High Court in the partition suit.

In other words, the appellant can only claim through his predecessor
Sampatiya, to the extent of rights and remedies available to Sampatiya in
reference to the compromise decree. Merely because the appellant was not
party to the compromise decree in the facts of the present case, will be of no
avail to the appellant, much less give him a cause of action to question the
validity of the compromise decree passed by the High Court by way of a
substantive suit before the civil Court to declare it as fraudulent, illegal and not
binding on him. Assuming, he could agitate about the validity of the compromise
entered into by the parties to the partition suit, it is only the High Court, who had
accepted the compromise and passed decree on that basis, could examine the
same and no other Court under proviso to Rule 3 of Order 23 CPC. It must,
therefore, follow that the suit instituted before the civil Court by the appellant
was not maintainable in view of specific bar under Rule 3A of Order 23 CPC as
held in the impugned judgment.



*284.CIVIL PROCEDURE CODE, 1908 – Section 151 and Order 21 Rule 89
Setting aside of auction-sale – Property of guarantor was auctioned
without giving opportunity to repay the decretal amount – Guarantor
had started repaying the amount before auction-sale and paid full
soon after the auction-sale – Auction-sale set aside even without
compliance of Order 21 Rule 89 CPC.

Paul v. T. Mohan and anr.
Judgment dated 24.04.2020 passed by the Supreme Court in Civil
Appeal No. 6146 of 2019, reported in (2020) 5 SCC 138


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285. CIVIL PROCEDURE CODE, 1908 – Order 1 Rule 10
SPECIFIC RELIEF ACT, 1963 – Section 20
Necessary or proper party – It cannot be laid down as an absolute
proposition that whenever a suit for specific performance is filed a
third party can never be impleaded in that suit.

Dharmendra Raghuwanshi v. Radha Goyal and ors.
Order dated 05.06.2020 passed by the High Court of Madhya
Pradesh (Indore Bench) Miscellaneous Petition No. 5417 of 2019,
reported in AIR 2020 MP 113

Relevant extracts from the order:

It cannot be laid down as an absolute proposition that whenever a suit for
specific performance is filed by A against B, a third party C can never be
impleaded in that suit. In my opinion, if C can show a fair semblance of title or
interest he can certainly file an application for impleadment. To take a contrary
view would lead to multiplicity of proceedings because then C will have to wait
until a decree is passed against B, and then file a suit for cancellation of the
decree on the ground that A had no title in the property in dispute. Cleary, such
view cannot be countenanced. Even otherwise, here in this case, as per the
discussion made hereinabove the fate of the suit would directly affect the right
of the petitioner, therefore, he should be allowed to be added as a party.



286. CIVIL PROCEDURE CODE, 1908 – Order 7 Rule 11
LIMITATION ACT, 1963 – Articles 58 and 59
TRANSFER OF PROPERTY ACT, 1882 – Section 54
(i) Rejection of plaint – Object of provision explained – Frivolous

litigation should be discouraged to save judicial time of Court.
(ii) Rejection of plaint – Whether documents filed with plaint can

be taken into consideration for deciding application under
Order 7 Rule 11? Held, Yes – When a document forms basis of
plaint, it should be treated as part of the plaint.

(iii) Rejection of plaint – Test for exercising power under Order 7
Rule 11 – Held, the test is that if averments made in plaint
alongwith documents relied upon are taken in its entirety, a
decree would be passed? Otherwise, plaint must be rejected.

(iv) Rejection of plaint – Stage at which such powers may be
exercised – Held, such powers may be exercised at any stage;
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before registering the plaint, after issuing summons or before
conclusion of trial.

(v) Rejection of plaint – Whether plaint may be rejected being
barred by limitation? Held, Yes.

(vi) Sale deed – Whether actual payment of entire sale
consideration at the time of execution of sale deed is essential
for completion of sale? Held, No – Inabsence of other facts
Non-payment of part of consideration will not in itself invalidate
sale – Relief of cancellation of sale deed cannot be granted.

i

ii

iii

iv

v

vi

Dahiben v. Arvindbhai Kalyanji Bhanusali (Gajra) Dead through
L.Rs. and ors.
Judgment dated 09.07.2020 passed by the Supreme Court in Civil
Appeal No. 9519 of 2019, reported in (2020) 7 SCC 366



JOTI JOURNAL - DECEMBER 2020 -  PART II 395

Relevant extracts from the judgment:

The remedy under Order 7 Rule 11 is an independent and special remedy,
wherein the Court is empowered to summarily dismiss a suit at the threshold,
without proceeding to record evidence, and conducting a trial, on the basis of
the evidence adduced, if it is satisfied that the action should be terminated on
any of the grounds contained in this provision.

In Azhar Hussain v. Rajiv Gandhi, 1986 Supp SCC 315 this Court held that the
whole purpose of conferment of powers under this provision is to ensure that a
litigation which is meaningless, and bound to prove abortive, should not be
permitted to waste judicial time of the court, in the following words :

“…The whole purpose of conferment of such power is to
ensure that a litigation which is meaningless, and bound to
prove abortive should not be permitted to occupy the time
of the Court, and exercise the mind of the respondent. The
sword of Damocles need not be kept hanging over his head
unnecessarily without point or purpose. Even in an ordinary
civil litigation, the Court readily exercises the power to reject
a plaint, if it does not disclose any cause of action.”

x x x

Having regard to Order 7 Rule 14 CPC, the documents filed alongwith the
plaint, are required to be taken into consideration for deciding the application
under Order 7 Rule 11(a). When a document referred to in the plaint, forms the
basis of the plaint, it should be treated as a part of the plaint.

x x x

The test for exercising the power under Order 7 Rule 11 is that if the
averments made in the plaint are taken in entirety, in conjunction with the
documents relied upon, would the same result in a decree being passed. This
test was laid down in Liverpool & London S.P. & I Assn. Ltd. v. M.V. Sea Success I,
(2004) 9 SCC 512 which reads as :

“Whether a plaint discloses a cause of action or not is
essentially a question of fact. But whether it does or does
not must be found out from reading the plaint itself. For the
said purpose, the averments made in the plaint in their
entirety must be held to be correct. The test is as to whether
if the averments made in the plaint are taken to be correct
in their entirety, a decree would be passed.”

x x x

The power under Order 7 Rule 11 CPC may be exercised by the Court at
any stage of the suit, either before registering the plaint, or after issuing summons
to the defendant, or before conclusion of the trial, as held by this Court in the
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judgment of Saleem Bhai v. State of Maharashtra, (2003) 1 SCC 557. The plea that
once issues are framed, the matter must necessarily go to trial was repelled by
this Court in Azhar Hussain case (supra).

x x x

Section 54 of the Transfer of Property Act, 1882 provides as under :

“54. “Sale” defined.—‘Sale’ is a transfer of ownership in
exchange for a price paid or promised or part-paid and part-
promised.”

The definition of “sale” indicates that there must be a transfer of ownership
from one person to another i.e. transfer of all rights and interest in the property,
which was possessed by the transferor to the transferee. The transferor cannot
retain any part of the interest or right in the property, or else it would not be a
sale. The definition further indicates that the transfer of ownership has to be
made for a “price paid or promised or part paid and part promised”. Price thus
constitutes an essential ingredient of the transaction of sale.

In Vidyadhar v. Manikrao & anr., (1999) 3 SCC 573 this Court held that the
words “price paid or promised or part paid and part promised” indicates that
actual payment of the whole of the price at the time of the execution of the Sale
Deed is not a sine qua non for completion of the sale. Even if the whole of the
price is not paid, but the document is executed, and thereafter registered, the
sale would be complete, and the title would pass on to the transferee under the
transaction. The non-payment of a part of the sale price would not affect the
validity of the sale. Once the title in the property has already passed, even if the
balance sale consideration is not paid, the sale could not be invalidated on this
ground. In order to constitute a “sale”, the parties must intend to transfer the
ownership of the property, on the agreement to pay the price either in presenti,
or in future. The intention is to be gathered from the recitals of the sale deed,
the conduct of the parties, and the evidence on record.

In view of the law laid down by this Court, even if the averments of the
Plaintiffs are taken to be true, that the entire sale consideration had not in fact
been paid, it could not be a ground for cancellation of the Sale Deed. The
Plaintif fs may have other remedies in law for recovery of the balance
consideration, but could not be granted the relief of cancellation of the registered
Sale Deed. We find that the suit filed by the Plaintiffs is vexatious, meritless,
and does not disclose a right to sue. The plaint is liable to be rejected under
Order 7 Rule 11 (a).



287. CIVIL PROCEDURE CODE, 1908 – Order 7 Rule 14 and Order 18 Rule 4
Admissibility of documents – Admissibility of documents cannot be
looked at the stage of production of document – It  can be
considered at the time when documents are tendered in evidence.
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Punit Agrawal v. Murarilal and ors.
Judgment dated 07.01.2020 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Miscellaneous Petition No. 1686 of 2019,
reported in 2020 (3) MPLJ 368

Relevant extracts from the judgment:

In the present case, the Court below has not rejected the application under
Order 7 Rule 14 of CPC on the ground that the same has been filed with oblique
motive to delay the trial. The application has been rejected only on the ground
of admissibility of documents. In the considered opinion of this Court, the
admissibility of documents can be considered at the time when those documents
are tendered in evidence.

 Accordingly, it is directed that in case, if the documents mentioned in Serial
Nos.7, 8 and 12 were not the subject-matter of subsequent application filed
under Order 7 Rule 14 of CPC, then the Trial Court is directed to take the
documents mentioned in Serial Nos.7, 8 and 12 in the list of documents dated
14.12.2018 on record. It is made clear that the direction to take the documents
should not be construed as a finding that the same are admissible in evidence.
The question of admissibility shall be considered by the trial Court at the time
when those documents are tendered in evidence.



288. CIVIL PROCEDURE CODE, 1908 – Order 14 Rule 2
Preliminary issue – Question of law – When cannot be decided as
preliminary issue? Held, where dispute as to facts is necessary to
be determined to give a finding on question of law, such question
of law cannot be decided as preliminary issue – On the other hand,
where question of law is dependent on admitted facts, court may
decide it as a preliminary issue.
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Nusli Neville Wadia v. Ivory Properties and ors.
Judgment dated 04.10.2019 passed by the Supreme Court in Special
Leave Petition (C) No. 31982 of 2013, reported in (2020) 6 SCC 557
(Three – Judge Bench)

Relevant extracts from the judgment:

As per Order 14 Rule 1, issues arise when a material proposition of fact or
law is affirmed by the one party and denied by the other. The issues are framed
on the material proposition, denied by another party. There are issues of facts
and issues of law. In case specific facts are admitted, and if the question of law
arises which is dependent upon the outcome of admitted facts, it is open to the
Court to pronounce the judgment based on admitted facts and the preliminary
question of law under the provisions of Order 14 Rule 2. In Order 14 Rule 2(1),
the Court may decide the case on a preliminary issue. It has to pronounce the
judgment on all issues. Order 14 Rule 2(2) makes a departure and Court may
decide the question of law as to jurisdiction of the Court or a bar created to the
suit by any law for the time being in force, such as under the Limitation Act.

In a case question of limitation can be decided based on admitted facts, it
can be decided as a preliminary issue under Order 14 Rule 2(2)(b). Once facts
are disputed about limitation, the determination of the question of limitation also
cannot be made under Order 14 Rule 2(2) as a preliminary issue or any other
such issue of law which requires examination of the disputed facts. In case of
dispute as to facts, is necessary to be determined to give a finding on a question
of law. Such question cannot be decided as a preliminary issue. In a case, the
question of jurisdiction also depends upon the proof of facts which are disputed.
It cannot be decided as a preliminary issue if the facts are disputed and the
question of law is dependent upon the outcome of the investigation of facts,
such question of law cannot be decided as a preliminary issue, is settled
proposition of law either before the amendment of CPC and post amendment in
the year 1976.



289. CIVIL PROCEDURE CODE, 1908 – Order 41 Rules 17, 19 and 21
(i) Dismissal – Absence of appellant on date of hearing – Appellate

court may adjourn the case to some future date but cannot
adjudicate the appeal on merits – Appellant may avail the
remedy provided under Order 41 Rule 19 of the Code if appeal
is dismissed in default.

(ii) Ex-parte  decree – Passing ex-parte  decree in absence of
respondent after hearing appeal – Respondent may prefer an
application for rehearing of appeal by showing sufficient cause
for his non-appearance under Order 41 Rule 21 CPC.
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Quality Agencies (M/s) v. The Commissioner, Customs & Central
Excise
Order dated 21.11.2019 passed by the High Court of Madhya Pradesh
in CEA No. 40 of 2018, reported in ILR (2020) MP 204 (DB)

Relevant extracts from the order:

On conjoint reading of sub-rule (1) of Rule 17 and the Explanation appended
thereto, it is clear that the aforesaid provision enables the Appellate Court to
adjourn the case to some future date but it does not empower the Appellate
Court to adjudicate the appeal on merits, or it can pass such other order as it
thinks proper in the circumstances of the case. There is nothing in the Rule
which provides that when the appellant does not appear and the respondent
appears, the appeal shall be disposed of ex parte. If that were the intention of
the Legislature, a clear mandate to the said effect would have been incorporated
in the Rule. In fact, the intent of the Legislature in enacting this provision is that
under Rule 17, the appeal should not be dismissed on merits in the absence of
the appellant but it may be dismissed in default so that the appellant may avail
of the remedy provided under Rule 19.

Thus, the view expressed in the preceding paragraph finds support from
the aforesaid provision. Inasmuch as when an appeal is dismissed under Rule
17, the appellant is entitled to apply to the Appellate Court for re-admission of
the same under Rule 19 of Order XLI of the Code, where the appellant will have
an opportunity to prove that he was prevented by any sufficient cause from
appearing when the appeal was called on for hearing and if the Court is satisfied,
re-admission of the appeal shall be permissible.

On the other hand, when the matter is heard in the absence of the respondent
and ex parte decree is passed in terms of sub-rule (2) of Rule 17, Rule 21 provides
for an opportunity to the respondent to prefer a similar application for rehearing of
the appeal by showing sufficient cause for his non-appearance.





JOTI JOURNAL - DECEMBER 2020 -  PART II 400

290. COMPANIES ACT, 2013 – Section 430
CIVIL PROCEDURE CODE, 1908 – Section 9
Bar to jurisdiction of Civil Court – After incorporation of new
Companies Act, 2013, dispute between the parties has to be heard
and decided by the Company Law – Tribunal constituted under the
new Company Law is the only competent authority which has
jurisdiction to decide the conflict between the parties and such
dispute cannot be heard and decided by Civil Court.

Parenteral Drugs (India) Limited v. Jagdish Mangal HUF and ors.
Order dated 11.05.2020 passed by the High Court of Madhya Pradesh
(Indore Bench) in Civil  Revision No. 882 of 2019, reported in
AIR 2020 MP 91

Relevant extracts from the order:

The dispute between the parties is a company matter and not a civil dispute
as held by the learned trial Court. After incorporation of new Companies Act,
2013 such matters has to be heard and decided by the Company Law Tribunal
constituted under the new company law and is the only competent authority and
has jurisdiction under the law to decide the conflict between the parties in respect
of any company matter. It can hold enquiry into the matter under Section 84 of
the Act, 1956 or 46 of the Companies Act, 2013 read with the Companies (Issue
of Share Certificates) Rules, 1960 or The Companies (Share Capital and
Debentures) Rules, 2014 and take a decision in the matter.

In all the judgments cited by the petitioner [Shashi Prakash Khemka (dead)
through LRs. v. NEPC icon (now called NEPC, India), 2019 SCC Online SC 223,
Vikram Jairath v. Middleton Hotels Pvt. Ltd., 2019 SCC Online Cal, SAS Hospitality
Pvt. Ltd. V. Surya Construction Pvt. Ltd., 2018 SCC Online Del 119009 and Chiranjeevi
Rathnam v. Ramesh, 2017 SCC Online Mad 23049] the disputes between the parties
were found to be related to the company matters as enshrined in the Companies
Act; like increase of authorized capital, allotment of shares or bonus shares,
appointment of directors etc., therefore, they were relegated to the competent
authorities constituted under the Companies Act. In this case also the conflict
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between the parties is found to be the dispute covered under the Companies
Act, therefore, applying the above dictum of law, the petition is allowed. The
order of the learned Trial Court dated 22.11.2019 delivered by XV Civil Judge
Class-I, Indore is set aside.

The Civil Court is directed to return the plaint to be presented before the
concerned Company Law Tribunal within two months from the date of return of
the plaint in accordance with law.



291. CONTRACT ACT, 1872 – Sections 32, 56 and 65
Interpretation of contract; Rules of – Force majeure clause and
doctrine of frustration – Effect of – Explained – Held, document
forming a written contract should be read as a whole and so far as
possible as mutually explanatory – Under Indian law, doctrine of
frustration discharges all the parties from future obligations –
Instantly, clause 23 of the contract provided that any change in or
enactment or interpretation of any law resulting in addition/
reduction of cost to Contractor shall be paid/reduced by the
Contractor/Company – Price of HSD was increased by Government
circular – Held, clause 23 of the contract cannot be interpreted to
include executive order as law – Parties entered into the contract
after mitigating the risk of such an increase – A prudent contractor
take into margin such price fluctuations.

vifjgk;Z ?kVuk

South East Asia Marine Engineering and Constructions Limited
(SEAMEC Limited) v. Oil India Limited
Judgment dated 11.05.2020 passed by the Supreme Court in Civil
Appeal No. 673 of 2012, reported in (2020) 5 SCC 164 (Three-Judge
Bench)
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Relevant extracts from the judgment:

We begin by looking at the clause i.e. Clause 23, which is extracted below:

Subsequently Enacted Laws:
Subsequent to the date of price of bid opening if there is a
change in or enactment of any law or interpretation of existing
law, which results in additional cost/reduction in cost to
Contractor on account of the operation under the Contract,
the Company/Contractor shall reimburse/pay Contractor/
Company for such additional/reduced cost actually incurred.

In this context, the interpretation of Clause 23 of the contract by the Arbitral
Tribunal, to provide a wide interpretation cannot be accepted, as the thumb rule
of interpretation is that the document forming a written contract should be read
as a whole and so far as possible as mutually explanatory. In the case at hand,
this basic rule was ignored by the Tribunal while interpreting the clause.

From the aforesaid discussion, it can be said that the contract was based
on a fixed rate. The party, before entering the tender process, entered the
contract after mitigating the risk of such an increase. If the purpose of the tender
was to limit the risks of price variations, then the interpretation placed by the
Arbitral Tribunal cannot be said to be possible one, as it would completely defeat
the explicit wordings and purpose of the contract. There is no gainsaying that
there will be price fluctuations which a prudent contractor would have taken into
margin, while bidding in the tender. Such price fluctuations cannot be brought
under Clause 23 unless specific language points to the inclusion.



*292.CRIMINAL PRACTICE:
Sentencing Policy:
Criminal Law – Imposition of sentence – One of the prime objectives
of criminal law is imposition of appropriate, adequate, just and
proportionate sentence commensurate with the nature and gravity
of crime and the manner in which the same is done – No straitjacket
formula for sentencing an accused on proof of crime – Twin
objectives of the sentencing policy is deterrence and correction –
What sentence would meet the ends of justice depends on facts
and circumstances of each case and court must keep in mind the
gravity of the crime, motive for the crime, nature of offence and all
other attendant circumstances – Proportion between crime and
punishment bears the most relevant influence in determination of
sentencing the crime-doer – Court has to take into consideration
all aspects including social interest and conscience of the society
for award of appropriate sentence.
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Bhagirath v. State of M.P.
Judgment dated 07.11.2019 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Criminal Revision No. 2100 of 2019,
reported in ILR (2020) MP 210



293. CRIMINAL PROCEDURE CODE, 1973 – Sections 156(3), 173, 190 and 200
(i) Second complaint; maintainability of – Explained – Held, a

second complaint can lie only on fresh facts or even on
previous facts only if a special case is made out – E.g. where
previous order was passed on incomplete record or on
misunderstanding of the nature of complaint or was manifestly
absurd or unjust – Where earlier complaint was disposed of
on full consideration of the case on merit, second complaint is
not maintainable.

(ii) Second protest petition; maintainability of – Held, second
protest petition may also be entertained similarly on the
principles of entertaining second complaint.

i
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ii

Samta Naidu and anr. v. State of Madhya Pradesh and anr.
Judgment dated 02.03.2020 passed by the Supreme Court in Criminal
Appeal No. 367 of 2020, reported in (2020) 5 SCC 378

Relevant extracts from the judgment:

A Bench of three Judges of this Court in Pramatha Nath Talukdar v. Saroj
Ranjan Sarkar, AIR 1962 SC 876 discloses that a complaint under Sections 467
and 471 read with Section 109 IPC was preferred on the allegations that an
unregistered deed of agreement purportedly executed on 19-1-1948, a transfer
deed in respect of 1000 shares purportedly executed on 5-2-1951 and the
minutes of proceedings of the Board meetings purporting to bear the signature
of late Sri Nalini Ranjan Sarkar were stated to have been forged. The Chief
Presidency Magistrate dismissed the complaint against which revision was
preferred before the High Court of Calcutta. Said revision petition was dismissed
and the matter was carried before this Court but the appeal was dismissed as
withdrawn. Thereafter, another complaint was brought under very same sections.
The Chief Presidency Magistrate took cognizance of the second complaint against
which order, revision was preferred in the High Court of Calcutta. The matter
came up before the Division Bench and the additional material projected in
support of the submission that the second complaint was maintainable was dealt
with by the Division Bench. The matter in that behalf was adverted to this Court
as under :

“In regard to the filing of a second complaint it held that a
fresh complaint could be entertained after the dismissal of
previous complaint under Section 203 of the Criminal
Procedure Code when there was manifest error or manifest
miscarr iage of  just ice or when f resh evidence was
forthcoming. The Bench was of the opinion that the fact in
regard to the City Telephone Exchange was a new matter
and because Pramode Ranjan Sarkar was not permitted to
take a photostat copy of the minutes book, it was possible
that his attention was not drawn to the City Telephone
Exchange which was not in existence at the relevant time
and that there was sufficient reason for Pramode Ranjan
Sarkar for not mentioning the matter of City Exchange in
his complaint. It also held that the previous Chief Presidency
Magistrate Mr Chakraborty had altogether ignored the
evidence of a large number of witnesses who were competent
to prove the handwriting and signature of N.R. Sarkar and
he had no good reasons for not accepting their evidence.
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It could not be said therefore that there was a judicial
enquiry of the matter before the previous Chief Presidency
Magistrate; the decision was rather arbitrary and so resulted
in manifest miscarriage of justice. The Court was of the
opinion therefore that there was no reason to differ from
the finding of the Chief Presidency Magistrate Mr Bijoyesh
Mukerjee and that there was a prima facie case against the
appellants.”

The issue was considered by the majority judgment of this Court as under :

“Under the Code of Criminal Procedure the subject of
“complaints to Magistrates” is dealt with in Chapter XVI of
the Code of Criminal Procedure. The provisions relevant
for the purpose of this case are Sections 200, 202 and
203. Section 200 deals with examination of complainants
and Sections 202, 203 and 204 with the powers of the
Magistrate in regard to the dismissal of complaint or the
issuing of process. The scope and extent of Sections 202
and 203 were laid down in Vadilal Panchal v. Dattatraya
Dulaji Gha Digaonkar, AIR 1960 SC 1113. The scope of
enquiry under Section 202 is limited to finding out the truth
or otherwise of the complaint in order to determine whether
process should issue or not and Section 203 lays down
what materials are to be considered for the purpose. Under
Section 203 of the Criminal Procedure Code the judgment
which the Magistrate has to form must be based on the
statements of the complainant and of his witnesses and
the result of the investigation or enquiry, if any. He must
apply his mind to the materials and form his judgment
whether or not there is sufficient ground for proceeding.
Therefore if he has not misdirected himself as to the scope
of the enquiry made under Section 202 of the Criminal
Procedure Code, and has judicially applied his mind to the
material before him and then proceeds to make his order it
cannot be said that he has acted erroneously. An order of
dismissal under Section 203 of the Criminal Procedure Code,
is, however, no bar to the entertainment of a second
complaint on the same facts but it will be entertained only
in exceptional circumstances, e.g., where the previous order
was passed on an incomplete record or on a
misunderstanding of the nature of the complaint or it was
manifestly absurd, unjust or foolish or where new facts which
could not, with reasonable diligence, have been brought
on the record in the previous proceedings, have been
adduced. It cannot be said to be in the interests of justice



JOTI JOURNAL - DECEMBER 2020 -  PART II 406

that after a decision has been given against the complainant
upon a full consideration of his case, he or any other person
should be given another opportunity to have his complaint
enquired into. It held therefore that a fresh complaint can
be entertained where there is manifest error, or manifest
miscarriage of justice in the previous order or when fresh
evidence is forthcoming.”

x x x

In Shivshankar Singh v. State of Bihar, (2012) 1 SCC 130, a protest petition
was filed by the complainant even before a final report was filed by the police.
While the said protest petition was pending consideration, the final report was
filed, whereafter the second protest petition was filed. Challenge raised by the
accused that the second protest petition was not maintainable, was accepted
by the High Court. In the light of these facts the matter came to be considered
by this Court as under :

“Shri Gaurav Agrawal, learned counsel appearing for the
appellant has submitted that the High Court failed to
appreciate that the so-called first protest petition having
been filed prior to the filing of the final report was not
maintainable and just has to be ignored. The learned
Magistrate rightly did not proceed on the basis of the said
protest petition and it remained merely a document in the
file. The second petition was the only protest petition which could
be entertained as it had been filed subsequent to the filing of the
final report. …

***

Thus, it is evident that the law does not prohibit filing or
entertaining of the second complaint even on the same facts
provided the earlier complaint has been decided on the
basis of insufficient material or the order has been passed
without understanding the nature of the complaint or the
complete facts could not be placed before the court or where
the complainant came to know certain facts after disposal
of the first complaint which could have tilted the balance in
his favour. However, the second complaint would not be
maintainable wherein the earlier complaint has been
disposed of on full consideration of the case of the
complainant on merit.

19. The protest petition can always be treated as a complaint
and proceeded with in terms of Chapter XV CrPC. Therefore,
in case there is no bar to entertain a second complaint on
the same facts, in exceptional circumstances, the second
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protest petition can also similarly be entertained only under
exceptional circumstances. In case the first protest petition
has been filed without furnishing the full facts/particulars
necessary to decide the case, and prior to its entertainment by the
court, a fresh protest petition is filed giving full details, we fail
to understand as to why it should not be maintainable.”



*294.CRIMINAL PROCEDURE CODE, 1973 – Section 157
Delay in sending copy of FIR to Magistrate – Effect of – Reiterated,
unless serious prejudice is caused to the accused, mere delay in
compliance of Section 157 Cr.P.C. will not have any effect on the
prosecution case – Instantly, there was delay of 11 days – However,
FIR was prompt and post mortem was conducted on the same day –
Held, delay is not fatal.

Ombir Singh v. State of Uttar Pradesh and anr.
Judgment dated 26.05.2020 passed by the Supreme Court in Criminal
Appeal No. 982 of 2011, reported in (2020) 6 SCC 378 (Three–Judge
Bench)



295. CRIMINAL PROCEDURE CODE, 1973 – Section 173 (8)
Further investigation – When the proposed accused against whom
further investigation is sought, is not required to be heard at this
stage, there is no question of hearing of the co-accused against
whom the charge-sheet is already filed and no relief of further
investigation is sought against him.
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Satishkumar Nyalchand Shah v. State of Gujarat and ors.
Judgment dated 02.03.2020 passed by the Supreme Court in Criminal
Appeal No. 353 of 2020, reported in AIR 2020 SC 1185

Relevant extracts from the judgment:

When the proposed accused against whom the further investigation is
sought, namely Shri Bhaumik is not required to be heard at this stage, there is
no question of hearing the appellant-one of the co-accused against whom the
charge-sheet is already filed and the trial against whom is in progress and no
relief of further investigation is sought against him. Therefore, the High Court is
absolutely justified in rejecting the application submitted by the appellant to
implead him as a party respondent in the Special Criminal Application.



296. CRIMINAL PROCEDURE CODE, 1973 – Section 197
(i) Sanction for prosecution of police officers – Object explained

– Held, object of sanction is to protect police officers from
harassive, retaliatory, revengeful and frivolous proceedings
– Sanction gives upright police officers the confidence to
discharge their official duties efficiently.

(ii) Sanction for prosecution – When necessary? Held, protection
of sanction is available only when alleged act is reasonably
connected with discharge of official duties and not cloak for
objectionable act – A police officer indulging in domestic
violence has no protection u/s 197 – An act done during
investigation of recorded criminal case is under the colour of
duty – Test to determine whether sanction is necessary or not
is whether the act is totally unconnected with official duty or
whether there is a reasonable connection with the official duty.

(iii) Sanction for prosecution – Stage at which necessity of sanction
may be examined – Held, necessity of sanction may be
determined at any stage of proceedings.

i

ii
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iii

D. Devaraja v. Owais Sabeer Hussain
Judgment dated 18.06.2020 passed by the Supreme Court in Criminal
Appeal No. 458 of 2020, reported in (2020) 7 SCC 695

Relevant extracts from the judgment:

Sanction of the Government, to prosecute a police officer, for any act related
to the discharge of an official duty, is imperative to protect the police officer
from facing harassive, retaliatory, revengeful and frivolous proceedings. The
requirement of sanction from the government, to prosecute would give an upright
police officer the confidence to discharge his official duties efficiently, without
fear of vindictive retaliation by initiation of criminal action, from which he would
be protected under Section 197 of the Code of Criminal Procedure. At the same
time, if the policeman has committed a wrong, which constitutes a criminal offence
and renders him liable for prosecution, he can be prosecuted with sanction from
the appropriate government.

Every offence committed by a police officer does not attract Section 197 of
the Code of Criminal Procedure. The protection given under Section 197 of the
Criminal Procedure Code has its limitations. The protection is available only
when the alleged act done by the public servant is reasonably connected with
the discharge of his official duty and official duty is not merely a cloak for the
objectionable act. An offence committed entirely outside the scope of the duty
of the police officer, would certainly not require sanction. To cite an example, a
police man assaulting a domestic help or indulging in domestic violence would
certainly not be entitled to protection. However, if an act is connected to the
discharge of official duty of investigation of a recorded criminal case, the act is
certainly under colour of duty, no matter how illegal the act may be.

If in doing an official duty a policeman has acted in excess of duty, but
there is a reasonable connection between the act and the performance of the
official duty, the fact that the act alleged is in excess of duty will not be ground
enough to deprive the policeman of the protection of government sanction for
initiation of criminal action against him.

The language and tenor of Section 197 of the Code of Criminal Procedure
makes it absolutely clear that sanction is required not only for acts done in discharge
of official duty, it is also required for an act purported to be done in discharge of
official duty and/or act done under colour of or in excess of such duty or authority.
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To decide whether sanction is necessary, the test is whether the act is
totally unconnected with official duty or whether there is a reasonable connection
with the official duty. In the case of an act of a policeman or any other public
servant unconnected with the official duty there can be no question of sanction.
However, if the act alleged against a policeman is reasonably connected with
discharge of his official duty, it does not matter if the policeman has exceeded
the scope of his powers and/or acted beyond the four corners of law.

If the act alleged in a complaint purported to be filed against the policeman
is reasonably connected to discharge of some official duty, cognizance thereof
cannot be taken unless requisite sanction of the appropriate government is
obtained under Section 197 of the Code of Criminal Procedure.

x x x

On the question of the stage at which the Trial Court has to examine whether
sanction has been obtained and if not whether the criminal proceedings should
be nipped in the bud, there are diverse decisions of this Court.

While this Court has, in D.T. Virupakshappa v. C. Subash, (2015) 12 SCC 231
held that the High Court had erred in not setting aside an order of the Trial
Court taking cognizance of a complaint, in exercise of the power under Section
482 of Criminal Procedure Code, in Matajog Dobey v. H.C. Bhari, AIR 1956 SC 44
this Court held it is not always necessary that the need for sanction under Section
197 is to be considered as soon as the complaint is lodged and on the allegations
contained therein. The complainant may not disclose that the act constituting
the offence was done or purported to be done in the discharge of official duty
and/or under colour of duty. However, the facts subsequently coming to light in
course of the trial or upon police or judicial enquiry may establish the necessity
for sanction. Thus, whether sanction is necessary or not may have to be
determined at any stage of the proceedings.



*297.CRIMINAL PROCEDURE CODE, 1973 – Section 377
Appeal – Appeal filed by State against inadequate sentence –
Accused may plead for either acquittal or reduction of sentence
although no formal appeal against judgment was preferred by him.

State of Rajasthan v. Mehram and ors.
Judgment dated 06.05.2020 passed by the Supreme Court in Criminal
Appeal No. 1894 of 2010, reported in AIR 2020 SC 2089


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*298 CRIMINAL PROCEDURE CODE, 1973 – Section 386
Appeal against acquittal – Order of acquittal recorded by trial Court
could be interfered with only if there was perversity in the finding
recorded by the trial Court – Mere fact that the Appellate Court has
a different opinion will not be sufficient to enable the Appellate
Court to set aside the order of acquittal – When trial Court has
recorded a finding of not proving the guilt, the Appellate Court
should interfere only if the findings are perverse and are not
possible by any reasonable person.

Satish Kumar and anr. v. State of Himachal Pradesh and anr.
Judgment dated 02.03.2020 passed by the Supreme Court in Criminal
Appeal No. 19 of 2017, reported in AIR 2020 SC 1729 (Three-Judge
Bench)



299. CRIMINAL PROCEDURE CODE, 1973 – Sections 389 and 436-A
Applicability of Section 436-A – Only that person who has undergone
detention for a period of one half or more of the maximum
prescribed punishment during investigation, inquiry or trial under
the Code is eligible for his release on personal bond with or without
sureties or bail, as the case may be – Contention that the accused
remains an under-trial prisoner during the pendency of the appeal
and the Appellate Court is competent to exercise the power
u/s 436-A of the Code not possible.
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Maksud Sheikh Gaffur Sheikh v. State of Maharashtra
Judgment dated 28.08.2020 passed by the High Court of Bombay
(Nagpur Bench) in Criminal Application (APPA) No. 270 of 2020,
reported in 2020 CriLJ 3663 (FB)

Relevant extracts from the judgment:

Even though an appeal could be said to be continuation of trial in the
general sense of the term, it is not so for the purposes of Section 436-A of the
Code. The word “trial” used in Section 436-A of the Code is for achieving a
certain purpose, a defined goal of reducing the woes of a person in jail as he
faces trial, even before he is found guilty and to a larger extent also to decongest
overcrowded jails. The provision is benefic and remedial and, therefore, it must
be understood in the sense which sub-serves the purpose, which remedies the
situation or otherwise the remedial medicine may itself become the malady. So,
the meaning plainly conveyed by Section 436-A is that its benefit is intended
only for under-trial prisoners, and it is not possible to make any different or
alternate construction. When two different constructions are not fairly possible,
contingency of adopting that construction which favours the convict by granting
him benefit of Section 436-A of the Code does not arise and so, rule of liberal
construction would have no application here.



*300.CRIMINAL PROCEDURE CODE, 1973 – Sections 397 and 401
Revision against order of dismissal of complaint – Grant of
opportunity of hearing to accused – Held, restoration of complaint
in revision being prejudice to accused, the accused has a right to
be heard in such revision petition. [Manharibhai Muljibhai Kakadia v.
Shaileshbhai Mohanbhai Patel, (2012) 10 SCC 517 followed]

[eugfjHkkbZ eqYthHkkbZ dkdfM+;k fo- '‘kSys'kHkkbZ eksguHkkbZ iVsy] ¼2012½ 10
,llhlh 517 ]

Subhash Sahebrao Deshmukh v. Satish Atmaram Talekar and ors.
Judgment dated 18.06.2020 passed by the Supreme Court in Criminal
Appeal No. 2183 of 2011, reported in (2020) 6 SCC 625



301. EVIDENCE ACT, 1872 – Sections 24 and 30
(i) Confession; what constitutes? Explained – Admissibility of

confession and duty of Magistrate or authority recording
confession highlighted – Only voluntary confession is admissible
– Whether a confession is voluntary or not is a question of fact.
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(ii) Confession of a co-accused – When admissible? Held, to make
confession of a co-accused admissible, there should be a joint
trial.

i

ii

Raja alias Ayyappan v. State of Tamil Nadu
Judgment dated 01.04.2020 passed by the Supreme Court in Criminal
Appeal No. 1120 of 2010, reported in (2020) 5 SCC 118

Relevant extracts from the judgment:

The law of confession is embodied in Sections 24 to 30 of the Evidence
Act, 1872. The confession is a form of admission consisting of direct
acknowledgment of guilt in a criminal charge. In this connection, it is relevant to
notice the observations of the Privy Council in Pakala Narayana Swami v. King
Emperor, AIR 1939 PC 47 which is as under :

“… a confession must either admit in terms of an offence,
or at any rate substantially all the fact which constitute the
offence. An admission of a gravely incriminating fact, even
a conclusively incr iminat ing fact,  is  not by i tself  a
confession….”

It is well settled that a confession which is not free from doubt about its
voluntariness, is not admissible in evidence. A confession caused by inducement,
threat or promise cannot be termed as voluntary confession. Whether a
confession is voluntary or not is essentially a question of fact. In State (NCT of
Delhi) v. Navjot Sandhu, (2005) 11 SCC 600 this Court has elaborately considered
this aspect as under :

“Confessions are considered highly reliable because no
rational person would make admission against his interest
unless prompted by his conscience to tell the truth.
Deliberate and voluntary confessions of guilt, if clearly
proved are among the most effectual proofs in law. (Vide
Taylor’s Treatise on the Law of Evidence, Vol. I.) However,
before acting upon a confession the court must be satisfied
that it was freely and voluntarily made. A confession by hope
or promise of advantage, reward or immunity or by force or
by fear induced by violence or threats of violence cannot
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constitute evidence against the maker of the confession.
The confession should have been made with full knowledge
of the nature and consequences of the confession. If any
reasonable doubt is entertained by the court that these
ingredients are not satisfied, the court should eschew the
confession from consideration. So also the authority
recording the confession, be it a Magistrate or some other
statutory functionary at the pre-trial stage, must address
himself to the issue whether the accused has come forward
to make the confession in an atmosphere free from fear,
duress or hope of some advantage or reward induced by
the persons in authority. Recognising the stark reality of
the accused being enveloped in a state of fear and panic,
anxiety and despair while in police custody, the Evidence
Act has excluded the admissibility of a confession made to
the police officer.”

x x x

The second question for consideration is whether the statement of two
other co-accused (Exts. P-26 and P-27) is admissible in evidence.

The confession statement of the co-accused was recorded by the
Superintendent of Police (PW 20) in Crime No. 160 of 1990. The appellant was
absconding, hence, the proclamation order was issued by the trial court and
thereafter the case was split against the appellant. A separate trial was conducted
against the appellant and the impugned judgment convicting the appellant-
accused has been passed by the Designated Court.

The contention of the learned Additional Advocate General, appearing for
the appellant, is that the appellant cannot take the advantage of his own wrong
to thwart the object and purpose of Section 15 of the TADA Act.

The learned Senior Counsel appearing for the appellant has submitted
that the confession statements of the two co-accused are not at all admissible
in evidence because there was no joint trial of those two co-accused with the
appellant. Therefore, Ext. P-26 and Ext. P-27 are not admissible in evidence.

Section 30 of the Evidence Act mandates that to make the confession of a
co-accused admissible in evidence, there has to be a joint trial. If there is no
joint trial, the confession of a co-accused is not at all admissible in evidence and,
therefore, the same cannot be taken as evidence against the other co-accused.
The Constitution Bench of this Court in Kartar Singh v. State of Punjab, (1994) 3 SCC
569, while considering the interplay between Section 30 of the Evidence Act and
Section 15 of the TADA Act held that as per Section 15 of the TADA Act, after the
amendment of the year 1993, the confession of the co-accused, is also a
substantive piece of evidence provided that there is a joint trial.


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302. EVIDENCE ACT, 1872 – Section 45
MEDICAL NEGLIGENCE:
(i) Medical negligence – Determination of – Application of Bolam’s

test – Ratio of Bolam’s case is that it is enough for the doctor to
show that the standard of care and skill exercised by him was
that of an ordinary competent medical practitioner – Held,
under changed jurisprudential thinking, standard of care as
enunciated in Bolam  must evolve in consonance with its
subsequent interpretation adopted by English and Indian
Courts.

(ii) Expert evidence; evidentiary value of – Expert evidence is not
binding but mere advisory – It is for Court to decide as to how
much weight should be attached to it – Court must apply
scientific criteria furnished by expert to the facts of case and
form an independent opinion.

i cksye cksye

cksye

ii

Maharaja Agrasen Hospital and ors. v. Master Rishabh Sharma
and ors.
Judgment dated 16.12.2019 passed by the Supreme Court in Civil
Appeal No. 6619 of 2016, reported in (2020) 6 SCC 501

Relevant extracts from the judgment:

A perusal of the AIIMS Report 11.05.2012 shows that it was premised on
the alleged entry recorded by Appellant No.4 - Dr. S.N. Jha on 26.04.2005,
which records that ROP test was conducted, and no ROP was detected. We
have already recorded a finding that the entry made in the Treatment Sheet (at
pages 100 and 102 of the original Medical Records) seems to be an interpolation
done subsequently to cover up the failure of the Hospital and the Doctors to
advise or conduct the mandatory ROP check-up and follow-up protocol. The
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second point contained in the AIIMS Report that the baby was not taken to the
Paediatrics OPD is wholly fallacious. We have seen the medical records, and
find that the baby was, in fact, taken to the Paediatrics Unit of the General OPD.
Hence, the basis of the Report is misconceived, and cannot be relied upon.

It is well-settled that a Court is not bound by the evidence of an expert,
which is advisory in nature. The court must derive its own conclusions after
carefully sifting through the medical records, and whether the standard protocol
was followed in the treatment of the patient. The duty of an expert witness is to
furnish the Court with the necessary scientific criteria for testing the accuracy of
the conclusions, so as to enable the Court to form an independent opinion by
the application of this criteria to the facts proved by the evidence of the case.
Whether such evidence could be accepted or how much weight should be
attached to it is for the court to decide.

We accept the view taken by the National Commission in disregarding the
opinion of the Medical Board constituted by AIIMS.

x x x

Medical negligence is the breach of a duty of care by an act of omission or
commission by a medical professional of ordinary prudence. Actionable medical
negligence is the neglect in exercising a reasonable degree of skill and
knowledge to the patient, to whom he owes a duty of care, which has resulted in
injury to such person. The standard to be applied for adjudging whether the
medical professional charged has been negligent or not, in the performance of
his duty, would be that of an ordinary competent person exercising ordinary skill
in the profession. The law requires neither the very highest nor a very low degree
of care and competence to adjudge whether the medical professional has been
negligent in the treatment of the patient.

In earlier judgments, this Court referred to the Bolam test laid down in
Bolam v. Friern Hospital Management Committee, (1957) 2 All ER 118. In this case,
the doctor treating the patient suffering from mental illness was held not to be
guilty of medical negligence by the Queen’s Bench Division for failure to
administer muscle-relaxant drugs and using physical restraint in the course of
electro-convulsive therapy. McNair, J., in his opinion, explained the law in the
following words:

“… where you get a situation which involves the use of some
special skill or competence, then the test as to whether there
has been negligence or not is not the test of the man on the
top of a Clapham omnibus, because he has not got this special
skill. The test is the standard of the ordinary skilled man
exercising and professing to have that special skill. A man
need not possess the highest expert skill; it is well-established
law that it is sufficient if he exercises the ordinary skill of an
ordinary competent man exercising that particular art.”
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The ratio of the Bolam case (supra) is that it is enough for the doctor to
show that the standard of care and the skill exercised by him was that of an
ordinary competent medical practitioner exercising an ordinary degree of
professional skill. McNair, J., held that:

“… he [a Doctor] is not guilty of negligence if he has acted
in accordance with a practice accepted as proper by a
responsible body of medical men skilled in that particular
art.”

In recent years, the Bolam test has been discarded by the courts in England.
In Bolitho v. City and Hackney Health Authority, 1997 4 All ER 771, a five judge
bench of the House of Lords discarded it.

Lord Browne-Wilkinson, in Bolitho case (supra) speaking for the bench, in
his opinion stated that despite a body of professional opinion approving the
doctor’s conduct, a doctor can be held liable for negligence, if it is demonstrated
that the professional opinion is not capable of withstanding logical analysis.

A five judge bench of the Australian High Court in Rogers v. Whitaker, (1992)
109 Aus LR 625 identified the basic flaw involved in approaching the standard of
duty of care of a doctor as laid down in Bolam (supra).

A seven-judge bench of the U.K. Supreme Court in a more recent judgment
delivered in Montgomery v Lanarkshire Health Board, 2015 AC 1430 traced the
changes in the jurisprudence of medical negligence in England, and held that
“patients are now widely regarded as persons holding rights, rather than as the
passive recipients of the care of the medical profession”. The Supreme Court
noted that the courts have tacitly ceased to apply the Bolam test in relation to
the advice given by the doctor to their patients.

This Court in V. Kishan Rao v. Nikhil Super Speciality Hospital, (2010) 5 SCC
513 has opined that the Bolam test requires re-consideration.

More recently, this Court in Arun Kumar Manglik v. Chirayu Health and
Medicare (P) Ltd., (2019) 7 SCC 401 has held that the standard of care as
enunciated in Bolam (supra) must evolve in consonance with its subsequent
interpretation adopted by English and Indian courts.



303. EVIDENCE ACT, 1872 – Section 65
Secondary evidence; admissibility of – For admission of secondary
evidence, foundational evidence has to be given as to why original
evidence has not been produced – Further, foundational facts have
to be established for the existence of original – Instantly, original
will was allegedly handed over to Revenue Officials for mutation –
One Revenue Official admitted that there was another Revenue
Official (Patwari) and he is unaware whether Will was given to him –
Scribe of the original Will stated to have scribed the Will – Held,
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foundational facts as to existence and right to give secondary
evidence are established – Further held, admission of secondary
evidence by Court will not attest the authenticity, truthfulness and
genuineness of the document which will have to be established
during trial.

Jagmail Singh and anr. v. Karamjit Singh and ors.
Judgment dated 13.05.2020 passed by the Supreme Court in Civil
Appeal No. 1889 of 2020, reported in (2020) 5 SCC 178

Relevant extracts from the judgment:

A perusal of Section 65 makes it clear that secondary evidence may be
given with regard to existence, condition or the contents of a document when
the original is shown or appears to be in possession or power against whom the
document is sought to be produced, or of any person out of reach of, or not
subject to, the process of the court, or of any person legally bound to produce
it, and when, after notice mentioned in Section 66 such person does not produce
it. It is a settled position of law that for secondary evidence to be admitted
foundational evidence has to be given being the reasons as to why the original
evidence has not been furnished.

It is trite that under the Evidence Act, 1872 facts have to be established by
primary evidence and secondary evidence is only an exception to the rule for
which foundational facts have to be established to account for the existence of
the primary evidence. In H. Siddiqui v. A. Ramalingam, (2011) 4 SCC 240, this
Court reiterated that where original documents are not produced without a
plausible reason and factual foundation for laying secondary evidence not
established it is not permissible for the court to allow a party to adduce secondary
evidence.
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In the case at hand, it is imperative to appreciate the evidence of the
witnesses as it is only after scrutinising the same opinion can be found as to the
existence, loss or destruction of the original will. While both the revenue officials
failed to produce the original will, upon perusal of the cross-examination it is
clear that neither of the officials has unequivocally denied the existence of the
will. PW 3 Rakesh Kumar stated during his cross-examination that there was
another patwari in that area and he was unaware if such will was presented
before the other patwari. He went on to state that this matter was 25 years old
and he was no longer posted in that area and, therefore, could not trace the
will. Moreover, PW 4 went on to admit that, “there was registered will which was
entered. There was a katchi (unregistered) will of Babu Singh was handed over
to Rakesh Kumar Patwari for entering the mutation…”. Furthermore, the prima
facie evidence of existence of the will is established from the examination of PW
1, Darshan Singh, who is the scribe of the will in question and deposed as
under:

“I have seen the will dated 24-1-1989 which bears my
signature as scribe and as well as witness.”

In view of the aforesaid factual situation prevailing in the case at hand, it is
clear that the factual foundation to establish the right to give secondary evidence
was laid down by the appellants and thus the High Court ought to have given them
an opportunity to lead secondary evidence. The High Court committed grave error
of law without properly evaluating the evidence and holding that the prerequisite
condition i.e. existence of will remained unestablished on record and thereby denied
an opportunity to the appellants to produce secondary evidence.

Needless to observe that merely the admission in evidence and making
exhibit of a document does not prove it automatically unless the same has been
proved in accordance with the law.

The appellants would be entitled to lead secondary evidence in respect of
the will in question. It is, however, clarified that such admission of secondary
evidence automatically does not attest to its authenticity, truthfulness or
genuineness which will have to be established during the course of trial in
accordance with law.



*304.EVIDENCE ACT, 1872 – Section 65-B
(i) Electronic evidence; admissibility of – Reference made to

larger Bench decided – Held, Sections 65-A and 65-B of the Act
are complete code in themselves in relation to admissibility of
electronic evidence – Requirement of certificate in terms of
Section 65-B(4) with an output of electronic record is
mandatory. [Shafhi Mohammad v. State of Himachal Pradesh, (2018) 2
SCC 801 overruled and Tomaso Bruno v. State of U.P., (2015) 7 SCC
178 held per incuriam.]
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(ii) Electronic evidence; admissibility of – Conclusion of the Bench
may be deduced in following points:
1. Where original electronic record is produced in Court, it

is admissible without any certificate u/s 65-B(4) of the
Evidence Act.

2. Every output of electronic record is admissible in
evidence without production or proof of original, provided
it is supported by a certificate as contemplated u/s 65-B(4)
of a competent person.

3. It would be sufficient if such certificate is stated to the
best of knowledge “or” belief of the person issuing the
certificate.

4. Oral evidence in lieu of such certificate is not admissible.
5. Appropriate stage for production of certificate in criminal

cases is the stage of filing of charge-sheet. Similarly, in
civil cases, such certificate must be produced at the time
of presentation of plaint or written statement, as the case
may be, subject of course, to the provisions of Order VII
Rule 14 and Order VIII Rule 1A CPC.

6. A party who is not in possession or control of the electronic
device from which output of electronic record is
reproduced may apply to the Court seeking directions for
production of the certificate from requisite person.

7. Court may, at its discretion, allow such an application of a
party and direct the person concerned to produce such
certificate. Such powers are vested in every civil and
criminal Court by virtue of Sections 91 and 311 of CrPC,
Order XVI CPC and Section 165 of the Evidence Act.

8. Where a party has done everything possible to obtain the
necessary certificate from a third party over whom he has
no control,  including through Court, then he may be
relieved of the requirement to produce certificate. Such
output of electronic record would be admissible without
certificate u/s 65-B(4).

9. All the intermediaries shall maintain the original electronic
records where its output is seized during investigation in
a segregated and secured manner.

10. Private individuals are not required to preserve the
original electronic record.

[*For detailed discussion, kindly see JOTI Journal Oct 2020
Issue, Part I, page 161]
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i

['kQ+h eksgEen fo- fgekpy izns’k jkT;] ¼2018½ 2 ,llhlh 801 myV fn;k x;k
,oa Vkseklks czwuks fo- m-iz- jkT;] ¼2015½ 7 ,llhlh 178 ij bUD;wfj;e ]

ii
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[

I ]

Arjun Panditrao Khotkar v. Kailash Kushanrao Gorantyal and
ors.
Judgment dated 14.07.2020 passed by the Supreme Court in Civil
Appeal No. 20825 of 2017, reported in (2020) 7 SCC 1 (Three – Judge
Bench)



305. EVIDENCE ACT, 1872 – Section 101
Burden of proof – Liability of – When both parties come before the
court with their pleadings, they are liable to prove their case and if
evidence is led by both parties, under such circumstances, question
of burden of proof loses its significance.

Kastur Chand Jain (since dead) through L.R. Ashish Jain v.
Keshri Singh
Judgment dated 12.09.2019 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Second Appeal No. 422 of 2009, reported
in 2020 (3) MPLJ 414

Relevant extracts from the judgment:

When both the parties, i.e. plaintiff and defendant come before the Court
with the respective pleadings, they are equally liable to prove their case pleaded
in the pleadings and if evidence being led by both the parties, then in such
circumstances, question of burden of proof loses its significance. See: Narayan
Bhagwantrao Gosavi Balajiwale v. Gopal Vinayak Gosavi and ors., AIR 1960 SC 100
and Arumugham and ors. v. Sundarambel & anr., (1999) 4 SCC 350 are worth
consideration in this regard because even if the controversy is seen from this



JOTI JOURNAL - DECEMBER 2020 -  PART II 423

angle then also defendant had to prove the pleadings regarding unsuitability of
accommodation for residential purpose which he purchased, if he wanted to
wriggle out of the ambit of Section 12 (1)(i) of the Act of 1961. In absence thereof,
Section 12 (1)(i) of the Act of 1961 would be a source of travesty of justice and
no landlord would able to get his tenanted premises evicted from a tenant
because suitability is a very subjective term and once the tenant has accepted
the existence of alternative accommodation owned and possessed by him, then
it is his duty to prove that the said accommodation is not suitable for residence.
Tenant cannot be given premium for his own omission.



306. EVIDENCE ACT, 1872 – Sections 138 and 146
Witness – Cross-examination – In order to impeach the truthfulness
of his statement, the witness must be cross-examined to seek any
explanation in respect of a version, which accused wants to rely
upon – A party intending to bring evidence to impeach or contradict
the testimony of a witness must be given an opportunity of
explanation.

Arvind Singh v. State of Maharashtra
Judgment dated 24.04.2020 passed by the Supreme Court in
Criminal Appeal No. 640 of 2016, reported in AIR 2020 SC 2451
(Three-Judge Bench)

Relevant extracts from the judgment:

The prosecution is required to bring home the guilt beyond reasonable
doubt. It is open to an accused to raise such reasonable doubt by cross-
examination of the prosecution witnesses to discredit such witness in respect of
truthfulness and veracity. However, where the statement of prosecution witnesses
cannot be doubted on the basis of the touchstone of truthfulness, contradictions
and inconsistencies, and the accused wants to assert any particular fact which
cannot be made out from the prosecution evidence, it is incumbent upon the
accused to cross-examine the relevant witnesses to that extent. The witness, in
order to impeach the truthfulness of his statement, must be cross-examined to
seek any explanation in respect of a version, which accused wants to rely upon
rather to raise an argument at the trial or appellate stage to infer a fact when
the opportunity given was not availed of as part of fair play while appreciating
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the statement of the witnesses. Thus, we hold that a party intending to bring
evidence to impeach or contradict the testimony of a witness must give an
opportunity to explain or answer when the witness is in the witness box.



307. HINDU LAW:
EVIDENCE ACT, 1872 – Sections 21, 58, 101, 102 and 115
(i) Property of Hindu Undivided Family – Proof of – Burden lies

upon the person who alleges the existence of HUF – Not only
jointness of family is to be proved but it has also to be proved
that property belongs to the HUF, unless there is material on
record to show that property is nucleus of the joint Hindu family
or that it was purchased from the funds of nucleus.

(ii) Admission – Evidentiary value of – Held, an admission is not
conclusive proof of the matter stated therein – It is a piece of
evidence which can be proved to be erroneous or untrue – It
may become conclusive by estoppel if the person to whom it
was made acts upon it to his detriment.

(iii) Doctrine of election and doctrine of approbate or reprobate –
Held, where a party knowingly accepts the benefit  of a
document, it is estopped to deny the validity or binding effect
of such document on him – One cannot blow both hot and cold
at the same time.

i

ii

iii
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Bhagwat Sharan (Dead) through LRs v. Purushottam and ors.
Judgment dated 03.04.2020 passed by the Supreme Court in Civil
Appeal No. 6875 of 2008, reported in (2020) 6 SCC 387

Relevant extracts from the judgment:

The law is well settled that the burden is on the person who alleges that the
property is a joint property of an HUF to prove the same. Reference in this behalf
may be made to the judgments of this Court in Bhagwan Dayal v. Reoti Devi1, AIR
1962 SC 287. Both the parties have placed reliance on this judgment. In this case
this Court held that the general principle is that a Hindu family is presumed to be
joint unless the contrary is proved. It was further held that where one of the
coparceners separated himself from other members of the joint family there was no
presumption that the rest of coparceners continued to constitute a joint family.
However, it was also held that at the same time there is no presumption that because
one member of the family has separated, the rest of the family is no longer a joint
family. However, it is important to note that this Court in Bhagwati Prasad Sah and ors.
v. Dulhin Rameshwari Kuer and ors., 1951 SCC 486 held as follows:-

“… Except in the case of reunion, the mere fact that
separated coparceners chose to live together or act jointly
for purposes of business or trade or in their dealings with
properties, would not give them the status of coparceners
under the Mitakshara law.”

x x x

An admission made by a party is only a piece of evidence and not conclusive
proof of what is stated therein. It is in this light that we have to examine the
admission made by Hari Ram and his brothers while filing the written statement
to the suit filed by Seth Budhmal. In paragraph 6 the averment was that the
defendants constituted trading Joint Hindu Family. It is obvious that the admission
was with regard to a trading family and not HUF. In view of the law cited above,
it is clear that not only jointness of the family has to be proved but burden lies
upon the person alleging existence of a joint family to prove that the property
belongs to the joint Hindu family unless there is material on record to show that
the property is the nucleus of the joint Hindu family or that it was purchased
through funds coming out of this nucleus. In our opinion, this has not been
proved in the present case. Merely because the business is joint would not
raise the presumption that there is a Joint Hindu Family. As far as paragraph 8 is
concerned in our view there is no clear-cut admission. The allegation made was
that the minors were represented by defendant nos. 1-3, who were head of their
respective branches. In reply to this it was stated that defendant nos.1-3 were
neither the head or the karta, nor the mortgage transaction was made in that
capacity. This admission cannot be said to be an unequivocal admission of there
being a joint family.



JOTI JOURNAL - DECEMBER 2020 -  PART II 426

In Nagubai Ammal v. B. Shama Rao, AIR 1956 SC 593 which is the locus classicus
on the subject it was held as follows:-

“An admission is not conclusive as to the truth of the matters
stated therein. It is only a piece of evidence, the weight to
be attached to which must depend on the circumstances
under which it is made. It can be shown to be erroneous or
untrue, so long as the person to whom it was made has not
acted upon it to his detriment, when it might become
conclusive by way of estoppel.”

x x x

It is also not disputed that the plaintiff and defendant nos. 1-3 herein filed
suit for eviction of an occupant in which he claimed that the property had been
bequeathed to him by Hari Ram. According to the defendants the plaintiff having
accepted the Will of Hari Ram and having taken benefit of the same, cannot turn
around and urge that the Will is not valid and that the entire property is a joint
family property. The plaintiff and defendant nos. 1-3 by accepting the bequest
under the Will elected to accept the will. It is trite law that a party cannot be
permitted to approbate and reprobate at the same time. This principle is based
on the principle of doctrine of election. In respect of Wills, this doctrine has
been held to mean that a person who takes benefit of a portion of the Will
cannot challenge the remaining portion of the Will. In The Rajasthan State Industrial
Development and Investment Corpn. and anr. v. Diamond and Gem Development
Corporation Ltd. and anr, AIR 2013 SC 1241 this Court made an observation that
a party cannot be permitted to “blow hot and cold”, “fast and loose” or “approbate
and reprobate”. Where one party knowingly accepts the benefits of a contract
or conveyance or an order, it is estopped to deny the validity or binding effect
on him of such contract or conveyance or order.

The doctrine of election is a facet of law of estoppel. A party cannot blow
hot and cold at the same time. Any party which takes advantage of any instrument
must accept all that is mentioned in the said document. It would be apposite to
refer to the treatise ‘Equity-A course of lectures’ by F.W. Maitland, Cambridge
University, 1947, wherein the learned author succinctly described principle of
election in the following terms:-

“The doctrine of Election may be thus stated: That he who
accepts a benefit under a deed or will or other instrument
must adopt the whole contents of that instrument, must
conform to all its provisions and renounce all rights that
are inconsistent with it. ...’’


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308. HINDU MARRIAGE ACT, 1955 – Section 13
CRIMINAL PROCEDURE CODE, 1973 – Section 125
EVIDENCE ACT, 1872 – Sections 45, 112 and 114
(i) Applicability of DNA test in maintenance case – DNA test is not

mandatory in each and every proceeding u/s 125 of Cr.P.C.
Following circumstances are sufficient to prove that the child
is the legitimate child of the husband –
(1) Relationship of husband and wife is in existence,
(2) During their relationship the child was born,
(3) The marriage between the parties has not been dissolved
(4) The birth of the child having taken place during the

subsistence of valid marriage and the husband was having
access to his wife.

(ii) Refusal by wife for DNA test – Cannot be taken into consideration
in case filed u/s 125 of Cr.P.C. for drawing the presumption
against her.

i

ii

Badri Prasad Jharia v. Vatsalya Jharia
Order dated 26.06.2020 passed by the High Court of Madhya
Pradesh in Criminal Revision No. 1431 of  2018, reported in
2020 CriLJ 3025
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Relevant extracts from the order:

The position of law is different in the case of Section 13 of Hindu Marriage
Act and the application filed under Section 125 of Cr.P.C. “Adultery” is a ground
for “Divorce” under Section 13 of Hindu Marriage Act. For proving adultery, the
DNA test will definitely be useful as per the established law discussed above. If
the wife is refusing for DNA test, then her refusal may be considered as a ground
for drawing adverse inference against her. But the position under Section 125
of Cr.P.C. is different. Section 125 (1)(b) of Cr.P.C. provides that the person is
also liable to grant the maintenance to his illegitimate minor child.



309. HINDU MARRIAGE ACT, 1955 – Section 13 (1) (ia)
Divorce on the ground of cruelty – Whether filing a criminal case
by one of the spouses and acquittal therein would automatically be
treated as a ground of cruelty for granting divorce? Held, No – Such
an interpretation will be against the statutory provision.

i

Mangayakarasi v. M. Yuvaraj
Judgment dated 03.03.2020 passed by the Supreme Court in Civil
Appeal No. 1912 of 2020, reported in AIR 2020 SC 1198 (Three-Judge
Bench)

Relevant extracts from the judgment:

The tenor of the substantial questions of law as framed in the instant case
and decision taken on that basis if approved, it would lead to a situation that in
every case if a criminal case is filed by one of the parties to the marriage and
the acquittal therein would have to be automatically treated as a ground for
granting divorce which will be against the statutory provision.

However, in the present facts as already indicated, the situation is not so.
Though a criminal complaint had been lodged by the wife and husband has been
acquitted in the said proceedings the basis on which the husband had approached
the Trial Court is not of alleging mental cruelty in that regard but with regard to her
intemperate behaviour regarding which both the courts below on appreciation of
the evidence had arrived at the conclusion that the same was not proved. In that
background, if the judgment of the High Court is taken into consideration, we are of
the opinion that the High Court was not justified in its conclusion.


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310. HINDU MINIORITY AND GUARDIANSHIP ACT, 1956 – Sections 7 and 11
De facto guardian – De facto guardian of a Hindu cannot deal with
minor’s property – Merely on the ground of his or her being a de
facto guardian of the minor, no person is entitled to dispose of or
deal with the property of a Hindu minor.

Varun Talreja v. Muskan Talreja and anr.
Judgment dated 11.09.2019 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Miscellaneous Appeal No. 422 of 2009,
reported in 2020 (3) MPLJ 460 (DB)

Relevant extracts from the judgment:

It is also true that Mr. Parmanand is not a Court appointed guardian but is
de facto guardian. Learned lower Court has rightly referred to provisions
contained in Section 11 of the Hindu Minority and Guardianship Act, 1956, which
provides that de facto guardian not to deal with minor’s property. Section 11 of
the Hindu Minority and Guardianship Act, 1956, provides that after the
commencement of this Act, no person shall be entitled to dispose of, or deal
with, the property of a Hindu minor merely on the ground of his or her being a de
facto guardian of the minor.



311. INDIAN PENAL CODE, 1860 – Sections 34, 149 and 302
Conversion of conviction from Section 302 r/w/s 149 to one u/s 302
r/w/s 34 – When permissible? Held, existence of common intention
and participation in some manner by the person sought to be held
liable u/s 34 must be established – When some doubt exists as to
common intention, conversion not justified.
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Chellappa v. State through The Inspector of Police
Order dated 04.05.2020 passed by the Supreme Court in Criminal
Appeal No. 420 of 2011, reported in (2020) 5 SCC 160 (Three-Judge
Bench)

Relevant extracts from the order:

Section 34 IPC is not a substantive offence. Before a person can be held
responsible under this section, it must be established that there was a common
intention and the person being sought to be held liable must have participated
in some manner in the act constituting the offence. The common intention shared
by the accused should be anterior in time to the commission of the offence, but may
develop on the spot when the crime is committed. [see Virendra Singh v. State of
M.P., (2010) 8 SCC 407] However, from a perusal of the impugned High Court judgment
[Kennady v. State, Criminal Appeal (MD) No. 1 of 2006, order dated 19-12-2007 (Mad)],
as well as the submissions of the prosecution, it is clear that no reasoning or evidence
has been advanced as to the fulfillment of the requirements for the conviction of
the appellant-accused under Section 34 IPC in the present case.

Further, a perusal of the circumstantial evidence in the case does not clearly
indicate that the appellant-accused had common intention with the main accused
to kill the deceased. In fact, from the statement of PW 2, it is clear that at the
time of the incident the main accused was the only person who reacted to the
words of the deceased and his family members asking them to make way, and
stabbed the deceased in the spur of the moment. As such, when some doubt
exists as to the common intention animating the appellant-accused, the same
must inure to the benefit of the appellant-accused.

Therefore, after hearing the submissions advanced by the parties and
carefully perusing the material placed on record, we are of the opinion that the
conviction and sentence of the appellant-accused under Section 302 IPC read
with Section 34 IPC deserves to be set aside as the same is not proved beyond
reasonable doubt.



312. INDIAN PENAL CODE, 1860 – Section 84
EVIDENCE ACT, 1872 – Section 9
(i) Test Identification Parade – Refusal to participate – Effect of –

Held, refusal to participate in TIP proceedings establish the
accused’s guilty conscience and ought to be given substantial
weight.

(ii) Plea of unsoundness of mind – When should be raised? Held,
such plea ought to be raised during trial itself – In order to
succeed in such plea, accused must show by preponderance
of probabilities that he suffered from a serious-enough mental
disorder which affects his ability to distinguish right from
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wrong – Further held, it must also be established that accused
was afflicted by such disability at the time of crime and sans for
such impairment, crime would not have been committed.

i

ii

Mohd. Anwar v. State (NCT of Delhi)
Judgment dated 19.08.2020 passed by the Supreme Court in Criminal
Appeal No. 1551 of 2010, reported in (2020) 7 SCC 391 (Three-Judge
Bench)

Relevant extracts from the judgment:

The testimonies of the witnesses are indeed impeccable and corroborative
of each other. The crime of robbery with hurt has been established by the
testimony of PW-1 and the other evidence on record. The complainant (PW-1)
had no motive to falsely implicate the appellate and/or to allow the real culprits
to go scot-free. The refusal to participate in the TIP proceedings and the lack of
any reasons on the spot, undoubtedly establish the appellant’s guilty conscience
and ought to be given substantial weight. The three-day delay in registration of
FIR, as projected by the appellant, is devoid of factual basis. The original record
shows that the complaint was, in fact, registered within a few hours of the incident
on 18.05.2001. It was because of preliminary police enquiry that another two
days passed between reporting and subsequent lodging of FIR on 20.05.2001.

x x x

Pleas of unsoundness of mind under Section 84 of IPC or mitigating
circumstances like juvenility of age, ordinarily ought to be raised during trial
itself. Belated claims not only prevent proper production and appreciation of
evidence, but they also undermine the genuineness of the defence’s case.
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Mere production of photocopy of an OPD card and statement of mother on
affidavit have little, if any, evidentiary value. In order to successfully claim defence
of mental unsoundness under Section 84 of IPC, the accused must show by
preponderance of probabilities that he/she suffered from a serious-enough
mental disease or infirmity which would affect the individual’s ability to distinguish
right from wrong. Further, it must be established that the accused was afflicted
by such disability particularly at the time of the crime and that but for such
impairment, the crime would not have been committed. The reasons given by
the High Court for disbelieving these defences are thus well reasoned and
unimpeachable.



313. INDIAN PENAL CODE, 1860 – Sections 302 and 364
CRIMINAL PROCEDURE CODE, 1973 – Sections 235(2) and 354
EVIDENCE ACT, 1872 – Section 65-B
(i) Admissibility of electronic evidence – Non-examination of the

officer of the mobile company cannot be said to be fatal to the
case of the prosecution, more particularly, when the CDR has
been got exhibited, through the deposition of the Investigating
Officer and when the same was exhibited, no objection was
raised on behalf of the defence.

(ii) Hostile witness – As per the settled proposition of law, even
the deposition of the hostile witness to the extent it supports
the case of the prosecution can be relied upon.

(iii) Hearing on question of sentence – The object of Section 235 (2)
CrPC is to provide an opportunity to accused to adduce
mitigating circumstances – If the accused is ready to submit
his arguments on this aspect on the very day of pronouncement
of the judgment of conviction, it is open for the Trial Court to
hear the parties on sentence on the same day after passing
the judgment of conviction.

(iv) Mitigating circumstances – The mental condition of the accused
at the time of the commission of the offence and other factors
related to the mitigating circumstances are in favour of the
accused to convert the death sentence to life imprisonment.

i
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ii

iii

iv

Manoj Suryavanshi v. State of Chhattisgarh
Judgment dated 05.03.2020 passed by the Supreme Court in Criminal
Appeal No. 388 of 2020, reported in (2020) 4 SCC 451 (Three-Judge
Bench)

Relevant extracts from the judgment:

Phone calls made at 11.00 pm on the mobile of the accused in the night of
11.02.2011 has been established and proved by the prosecution by producing
the call details from the mobile company (produced as Ex.P.30). The accused
has failed to give any explanation on the same in his statement under Section
313 Cr.P.C. Non-examination of the officer of the mobile company cannot be
said to be fatal to the case of the prosecution, more particularly, when the CDR
has been got exhibited, through the deposition of the Investigating Officer and
when the same was exhibited, no objection was raised on behalf of the defence.
Even otherwise, it is required to be noted that the mobile SIM No. 9179484724
was seized from the accused at the time of his arrest and which is proved as per
the seizure memo. Therefore, the prosecution has proved that the mobile SIM
No. 9179484724 belonged to the accused.

One other important evidence against the accused is the deposition of
P.W.13-Ashok Kumar Madhukar. The accused was found hiding in the house of
said Ashok Kumar Madhukar situated at village Lakharam which is 5-6 kilometers
away. It is true that the said witness has turned hostile. However, in the cross-
examination by the prosecution, P.W. 13 has specifically stated that the accused
Manoj told him that the children of Shivlal had gone missing and Shivlal has
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lodged a report against him and the police is looking for him. He has specifically
stated in the cross examination that he engaged the accused Manoj in
conversation and thereafter the police came and took Manoj after arresting
him. Therefore, the fact that the accused was found from the house of said
Ashok Kumar Madhukar from village Lakharam has been established and proved,
despite the said Ashok Kumar Madhukar has turned hostile. As per the settled
proposition of law, even the deposition of the hostile witness to the extent it
supports the case of the prosecution can be relied upon.

The object of Section 235 (2) of the Cr.P.C is to provide an opportunity for
accused to adduce mitigating circumstances. This does not mean, however,
that the Trial Court can fulfill the requirements of Section 235(2) of the Cr.P.C.
only by adjourning the matter for one or two days to hear the parties on sentence.
If the accused is ready to submit his arguments on this aspect on the very day
of pronouncement of the judgment of conviction, it is open for the Trial Court to
hear the parties on sentence on the same day after passing the judgment of
conviction. (See – ‘X’ v. State of Maharashtra, (2019) 7 SCC 1)

The mental condition of the accused at the time of the commission of the
offence and that the accused was under extreme mental disturbance due to his
wife having eloped with the uncle of the deceased and that his children were
deprived of the company of their mother, the mitigating circumstances are in
favour of the accused to convert the death sentence to life imprisonment.



314. INDIAN PENAL CODE, 1860 – Sections 302 and 498-A
CRIMINAL PROCEDURE CODE, 1973 – Sections 273 and 317
Criminal trial – Recording of the statements of the witnesses in
absence of the accused without assigning any reason –  It amounts
to violation of the mandatory provision contained in Section 273
CrPC.

Gajendra Singh v. State of Madhya Pradesh
Judgment dated 05.03.2020 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Criminal Revision No. 241 of 2013,
reported in 2020 CriLJ 3188 (M.P.)
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Relevant extracts from the judgment:

In the case at hand, it is borne out from the record/order sheets that all the
prosecution witnesses were examined in absence of the accused/appellant and
on those dates no specific reasoned order had been passed by the Trial Court
under which the evidence of witnesses would have been recorded in absence of
the appellant. Apart from this, the pleader of the accused/appellant had not
given any version or statement that he was authorized by the accused to examine
the said witnesses in absence of the accused/appellant.

In the light of the law laid down in the case of Atma Ram & ors. v. State of
Rajasthan, 2019 CrLR (SC) 633, it has been held that no examination and cross-
examination of the witnesses could have been undertaken. The Trial Court erred
in recording the statements of the witnesses in absence of the appellant
overlooking the mandatory provision contained in Section 273 Cr.P.C.



315. INDIAN PENAL CODE, 1860 – Section 307
EVIDENCE ACT, 1872 – Section 27
APPRECIATION OF EVIDENCE:
(i) Witnesses – Appreciation of – Evidence of witnesses has to

be read as a whole – Words and sentences cannot be truncated
and read in isolation.

(ii) Recovery of weapon from open field – When reliable? Held,
where weapons were dug out from underneath the sand in
open ground at the behest of accused, it cannot be said that
recovery was from open place accessible to all – Inability of
investigating officer to recall details as to houses, roads and
streets after several years, is immaterial.

i

ii
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Mustak alias Kanio Ahmed Shaikh v. State of Gujarat
Judgment dated 18.06.2020 passed by the Supreme Court in Criminal
Appeal No. 488 of 2017, reported in (2020) 7 SCC 237

Relevant extracts from the judgment:

With the greatest of respect, the evidence of the witnesses have to be
read as a whole. Words and sentences cannot be truncated and read in isolation.
The witness has categorically stated that he would be able to identify and actually
identified the driver of the motor cycle as the Appellant. The PW-11 being the
Judicial Magistrate has corroborated identification of the Appellant by the
complainant in the Test Identification Parade.

x x x

Ms. Arora argued that the Prosecution could not have relied on recovery
of a weapon from an open field after one month from the date of the alleged
incident. PW-14, Investigating Officer, could not stand the test of cross-
examination with regard the description of the place of alleged recovery and the
direction thereto. To buttress her arguments, Ms. Arora referred to the cross-
examination of the PW-14 where he stated:-

“It is not true that the place from where the accused found the
weapon is situated too far and deep from the main road. I do
not recall now that after getting down from the Jeep and to
reach to the place, it comes after three curves, or not, I do not
recall now. It is true that too many residential houses comes
on the way, I cannot say that what is situated in front of row of
those residential houses. It is true that the place from where
the weapon was found out was open space, there was no
traffic. I have not recorded statement of anyone form the
residential houses situated nearby the said place.”

In my considered opinion, minor discrepancies in evidence and inability to
recall details of the description of houses, roads and streets after several years,
do not vitiate the evidence of recovery itself. The Appellant showed the police
the spot where the weapons had been hidden under the sand.

From the evidence and materials on record it cannot be said that recovery of
the weapon of offence was from an open place accessible to all. The weapons were
dug out from underneath the sand in an open ground behind the Shah Alam Dargah.



*316. INTERPRETATION OF STATUTES:
Interpretation of statutes – Two conflicting provisions of same
statute – Principles of interpretation – Held, if two conflicting views
are possible and they cannot be reconciled, court must adopt the
interpretation that furthers the intention of the legislature – Verba
ita sunt intelligenda ut res magis valeat quam pereat followed.
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'kCnksa dk ,slk vFkZ djuk pkfg;s fd mlls foys[k
izHkko'khy gks u fd fujFkZd gks tk,]

Managing Director, Chhattisgarh State Co-operative Bank
Maryadit v. Zila Sahkari Kendriya Bank Maryadit and ors.
Judgment dated 04.03.2020 passed by the Supreme Court in Civil
Appeal No. 1961 of 2020, reported in (2020) 6 SCC 411



317. LAND REVENUE CODE, 1959 (M.P.) – Section 158 (1) (d) (i)
REWA STATE LAND REVENUE AND TENANCY CODE, 1935 – Section 44
VINDHYA PRADESH ABOLITION OF JAGIRS AND LAND REFORMS ACT,
1952 – Sections 26 and 28
EVIDENCE ACT, 1872 – Section 58
CIVIL PROCEDURE CODE, 1908 – Order 41 Rule 27
(i) Bhumiswami Right – Pawaidar, u/s 44 of the Code of 1935 was

empowered to issue lease and lease holder became direct
tenant of the State in place of Jagirdar u/s 26 of the Act of 1952
and u/s 28 of the Act they became a Pattedar-Tenant – A Pattedar
Tenant in Vindhya Pradesh in possession of the lands became
Bhumiswami u/s 158 (1) (d) (i) of the M.P. Land Revenue Code.

(ii) Admission – Section 58 of the Evidence Act postulates that the
things admitted need not be proved – Proviso to Section 58 of
the Evidence Act gives full discretion to court to require the
fact admitted to be proved otherwise than by such admission.

(iii) Additional document – Production of additional evidence –
Explained – An application for production of additional
evidence cannot be allowed if appellant was not diligent in
producing the relevant documents in lower court – However,
in the interest of justice and when satisfactory reasons are
given, court can entertain additional documents.
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iii

Jagdish Prasad Patel (Dead) through L.Rs. & anr. v. Shivnath
& ors.
Judgment dated 09.04.2019 passed by the Supreme Court in Civil
Appeal No. 2176 of 2007, reported in ILR (2020) MP 43 (SC)

Relevant extracts from the judgment:

In 1948, the State of Rewa acceded to India and became part of the State
of Vindhya Pradesh. In 1952, the State of Vindhya Pradesh abolished the system
of Jagirdari by the Vindhya Pradesh Abolition of Jagirs and Land Reforms Act,
1952. Under Section 26 of the Vindhya Pradesh Act, the appellants’ father
Hanuman Din became direct tenant of the State in place of Jagirdar and under
Section 28 of the Act, he became a pattedar-tenant.

By the States Reorganization Act, 1956, the erstwhile State of Vindhya
Pradesh became a part of larger Madhya Pradesh. Subsequent to which, the
State of Madhya Pradesh enacted the M.P. Land Revenue Code, 1959 (M.P.
Code) whereby the appellants’ predecessor Hanuman Din being a pattedar-tenant
in Vindhya Pradesh in possession of the lands, became their Bhumiswami under
Section 158(1)(d)(i) of the M.P. Code. After following the due procedure laid
down under Sections 109 and 110 of the M.P. Code, his name was entered in
revenue records.
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The trial court rightly held that the disputed lands belonged to the illaqa
and the Pawaidar was empowered under the provisions of Section 44 of the
Rewa Act to issue the said lease.

Section 58 of the Evidence Act, no doubt, postulates that the things admitted
need not be proved. However, proviso to Section 58 of the Evidence Act gives
full discretion to the court to require the facts admitted to be proved otherwise
than by such admission. When the respondents-plaintiffs have filed the suit for
declaration of their title, the respondents-plaintiffs cannot isolate few sentences
in the written statement and take advantage of only those parts of the written
statement which are favourable to them. The written statement filed by the
appellants-defendants has to be read in toto. It is pertinent to note that in para
No.(2) of the written statement, the appellants-defendants averred that the lands
were in the ownership of Ram Raj Singh at the time of the settlement, but because
he was not in a position to cultivate the same himself, the lands were given to
the father of the respondents-plaintiffs for cultivation on the basis of Batai crop
sharing. It is further averred that the then Halkedar cancelled the lease in respect
of disputed lands and the same were auctioned in which the bid of the defendants’
father Gaya Din was accepted and the disputed lands were transferred in his
name in the sale in Samvat 1986 i.e. 1929 A.D. The lease of the lands was
issued in the name of Gaya Din. The admission of the defendants as to the
lease of the plaintiffs’ father was the lease earlier granted in favour of the
forefathers of the respondents. In the light of the pleadings and the oral and
documentary evidence adduced by the defendants, notwithstanding the
admission in the written statement, the burden lies upon the respondents-
plaintiffs to prove that the patta-lease continues to be in their favour and that
they are the holders of patta and that they are in continued possession of the
suit properties.

Under Order XLI Rule 27 CPC, production of additional evidence, whether
oral or documentary, is permitted only under three circumstances which are: (i)
Where the trial Court had refused to admit the evidence though it ought to have
been admitted; (ii) the evidence was not available to the party despite exercise
of due diligence; and (iii) the appellate Court required the additional evidence
so as to enable it to pronounce judgment or for any other substantial cause of
like nature. An application for production of additional evidence cannot be
allowed if the appellant was not diligent in producing the relevant documents in
the lower court. However, in the interest of justice and when satisfactory reasons
are given, court can receive additional documents.





JOTI JOURNAL - DECEMBER 2020 -  PART II 440

318. LIMITATION ACT, 1963 – Section 5
CIVIL PROCEDURE CODE, 1908 – Order 21 Rule 90
Condonation of delay – Limitation – Filing of application to set aside
a sale in execution of decree – Can be filed within 60 days under
Article 127 of Limitation Act – Delay in filing of proceedings under
Order 21 Rule 90 of CPC cannot be condoned u/s 5 of the Limitation
Act nor time can be extended.

Aarifaben Yunusbhai Patel and ors.v. Mukul Thakorebhai Amin
and ors.
Judgment dated 17.03.2020 passed by the Supreme Court in Civil
Appeal No. 1643 of 2020 reported in AIR 2020 SC 2344

Relevant extracts from the judgment:

The limitation for filing an application to set aside a sale in execution of
decree is 60 days in terms of Article 127 of Third  Division, Part -1 of the Limitation
Act, 1963 (for short the Act). Reference may also be made to Section 5 of the
Act which reads as follows:-

“5. Extension of prescribed period in certain cases.—
Any appeal or any application, other than an application
under any of the provisions of Order XXI of the Code of
Civil Procedure, 1908, may be admitted after the prescribed
period, if the appellant or the applicant satisfies the court
that he had sufficient cause for not preferring the appeal
or making the application within such period.

Explanation.—The fact that the appellant or the applicant
was misled by any order, practice or judgment of the High
Court in ascertaining or computing the prescribed period
may be sufficient cause within the meaning of this section.”

‘A bare reading of this provision clearly shows that Section 5 of the Act
which deals with extension of time or condonation of delay is not applicable to
proceedings under Order XXI Rule 90 of the CPC. Therefore, the delay, if any,
cannot be condoned under Section 5 of the Act.’


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319. MOTOR VEHICLES ACT, 1988 – Sections 163-A and 166
(i) Assessment of compensation – Death of housewife – Notional

income is ` 5,000/- per month – Future prospects; entitlement
of – Held, skills of a matured and skilled housewife towards
contribution of welfare of family and in upbringing of children
would enhance by time – Dependents are entitled to future
prospects @ 40%.

(ii) Assessment of compensation – Death of school going child –
Future prospects; entitlement of – Held, due to uncertainties
of young life, future prospects cannot be ascertained. [New India
Assurance Co. Ltd. v. Satender, (2006) 13 SCC 60 followed]

i `

ii

[U;w bafM;k ,’;ksjsal daiuh
fyfeVsM fo- lrsUnj] ¼2006½ 13 ,llhlh 60 ]

Rajendra Singh and ors. v. National Insurance Co. Ltd. and ors.
Judgment dated 18.06.2020 passed by the Supreme Court in Civil
Appeal No. 2624 of 2020, reported in (2020) 7 SCC 256

Relevant extracts from the judgment:

The first deceased was a housewife aged about 30 years. In Lata Wadhwa
v. State of Bihar, (2001) 8 SCC 197, this court had observed that considering the
multifarious services rendered by housewives, even on a modest estimation,
the income of a housewife between the age group of 34 to 59 years who were
active in life should be assessed at Rs 36,000 per annum. A distinction was also
drawn with regard to elderly ladies in the age group of 62 to 72 who would be
more adept in discharge of housewife duties by age and experience, and the
value of services rendered by them has been taken at Rs 20,000 per annum.

In Arun Kumar Agrawal v. National Insurance Co. Ltd., (2010) 9 SCC 218,
the Tribunal assessed the notional income of the housewife at Rs.5,000 per
month, but without any rational or reasoning concluded that she was a non-
earning member and reduced the same to Rs.2,500, which was affirmed by the
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High Court. Disapproving the same and restoring the assessed income, this
Court observed at Paragraphs 26 and 27 as follows:

“In India the courts have recognised that the contribution
made by the wife to the house is invaluable and cannot be
computed in terms of money. The gratuitous services
rendered by the wife with true love and affection to the
children and her husband and managing the household
affairs cannot be equated with the services rendered by
others. A wife/mother does not work by the clock. She is in
the constant attendance of the family throughout the day
and night unless she is employed and is required to attend
the employer’s work for particular hours. She takes care of
all the requirements of the husband and children including
cooking of food, washing of clothes, etc. She teaches small
children and provides invaluable guidance to them for their
future life. A housekeeper or maidservant can do the
household work, such as cooking food, washing clothes and
utensils, keeping the house clean, etc., but she can never
be a substitute for a wife/mother who renders selfless
service to her husband and children.

It is not possible to quantify any amount in lieu of the
services rendered by the wife/mother to the family i.e. the
husband and children. However, for the purpose of award
of compensation to the dependants, some pecuniary
estimate has to be made of the services of the housewife/
mother. In that context, the term “services” is required to
be given a broad meaning and must be construed by taking
into account the loss of personal care and attention given
by the deceased to her children as a mother and to her
husband as a wife.  They are ent i t led to adequate
compensation in lieu of the loss of gratuitous services
rendered by the deceased. The amount payable to the
dependants cannot be diminished on the ground that some
close relation like a grandmother may volunteer to render
some of the services to the family which the deceased was
giving earlier.”

The notional income of the first deceased is therefore held to be Rs.5000
per month at the time of death. The compensation on that basis with a deduction
of 1/4th i.e. Rs.15,000/ towards personal expenses with a multiplier of 17 is
assessed at Rs.7,65,000. If the deceased had survived, in view of observations
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in Lata Wadhwa (supra), her skills as a matured and skilled housewife in
contributing to the welfare and care of the family and in the upbringing of the
children would have only been enhanced by time and for which reason we hold
that the appellants shall be entitled to future prospects at the rate of 40% in
addition to the loss of consortium and future expenses already granted.

x x x

In New India Assurance Co. Ltd. v. Satender, (2006) 13 SCC 60, the deceased
victim of the accident was a nine year old school going child. Considering the
claim for loss of future prospects in absence of a regular income, it was observed
that the compensation so determined had to be just and proper by a judicious
approach and not fixed arbitrarily or whimsically. The uncertainties of a young
life were noticed in the following terms:—

“In cases of young children of tender age, in view of
uncertainties abound, neither their income at the time of
death nor the prospects of the future increase in their
income nor chances of advancement of their career are
capable of proper determination on estimated basis. The
reason is that at such an early age, the uncertainties in
regard to their academic pursuits, achievements in career
and thereafter advancement in life are so many that nothing
can be assumed with reasonable certainty. Therefore,
neither the income of the deceased child is capable of
assessment on estimated basis nor the financial loss
suffered by the parents is capable of mathematical
computation.”



320. MOTOR VEHICLES ACT, 1988 – Section 166
Claim application; Rejection of – If claimant fails to prove that
proximate cause of death was road accident and there was nexus
between injuries and death, rejection of claim application by
Tribunal is justified.

Bachan Singh and ors. v. Rajveer Singh Yadav and ors.
Judgment dated 21.06.2019 passed by the High Court of M.P. (Gwalior
Bench) in M.A. No. 701 of 2017, reported in 2020 ACJ 1836
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Relevant extracts from the Judgment:

The learned counsel for the insurance company submits that there is no
error in the impugned award. After discharge from J.A. Hospital on 13.10.2012,
there are no treatment papers to show that deceased was under treatment during
the intervening period. It is also submitted that Exh. P1 reveals that Vimla Devi
was admitted in Konark Hosptial on 20.10.2012 at about 10.00 p.m. and was
discharged as the patient had left the hospital with intention to move to the
other hospital without giving any consent on 21.10.2012 at 7 a.m. As per death
certificate of Vimla Devi, her place of death has been shown as Banmore, District
Morena as is evident from Exh. P-26-C and also there is a document on record
to show that Vimla Devi was suffering from tuberculosis, as is apparent from
Exh. P13, wherein it has come on record that on 13.10.2012, she was suspected
of pulmonary tuberculosis. Therefore, the case-laws submitted by learned
counsel for the appellants being distinguishable will be of no help to the
appellants.

After hearing the arguments of learned counsel for the parties and going
through the record, I am of the opinion that as far as law laid down in the case of
Ramathal v. Managing Director, Cheran Transport Corporation, (2003) 10 SCC 53 is
concerned, in that case doctor was examined who had categorically stated that
accident might have been the cause of death and there was no evidence on
record to show absence of link between the accident and death. Therefore, this
judgment is distinguishable from the facts of the present case inasmuch as
claimants did not examine any doctor in their favour to show that proximate
cause of death was accident.

Similarly, in the case of Maha Devi v. P.N.C. Construction Co. Ltd., MACD
2008 (2) (MP) 642 occurrence of death due to accident was proved by other
relevant and reliable evidence and, therefore, it  has been held that if
post-mortem is not proved, compensation can be granted, but in the present
case not only doctor has not been examined but also there is no post-mortem or
any document showing treatment during the intervening period after discharge
from one hospital to another and, therefore, ratio of Maha Devi (supra) will also
not be applicable. In the case of Sheela Bai v. Durgpal, M.A. No. 138 of 2004
decided on 18.03.2008, the court recorded the opinion that there was evidence
on record to show that death had taken place due to injuries sustained in the
accident which occurred on 23.04.2002 and deceased remained an indoor
patient in J.A. Hospital, Gwalior up to 20.05.2002, when she was discharged
from the hospital against her wishes. In present case, deceased Vimla Devi was
taken by her relative from Konark Hospital without giving any consent for such
movement and there is no iota of evidence to connect death of Vimla Devi with
accident. Therefore, the fact remains that impugned award has been passed
after due and proper consideration of evidence in the matter and does not call
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for any interference. There is no examination of doctor and no evidence to
show that cause of death was accident and moreover factum of tuberculosis
and its impact has not been explained by the claimants, therefore, this court is
of the opinion that judgments referred to by the appellants are distinguishable
and are not applicable to the facts and circumstances of the present case and
onus was on the appellants to prove that proximate cause of death was accident;
therefore, appeal fails and is dismissed.



*321.MOTOR VEHICLES ACT, 1988 – Sections 166 and 173
Compensation – Computation of income – Consideration of latest
Income Tax Returns – Held, latest ITR filed by the deceased must be
taken into consideration while assessing the income of deceased.

Sangita Arya and ors v. Oriental Insurance Company Ltd. and ors.
Judgment dated 16.06.2020 passed by the Supreme Court in Civil
Appeal No. 2612 of 2020, reported in (2020) 5 SCC 327 (Three – Judge
Bench)



322. N.D.P.S. ACT, 1985 – Sections 18 and 50
(i) Search and seizure – Compliance of Section 50 when not

required? Held, where recovery is not made from personal
search, compliance of Section 50 is not required – In such
cases, whether search was conducted before gazetted officer
or not becomes immaterial.

(ii) Production of entire contraband before court – When not
necessary? Sample alongwith the bag from which contraband
was recovered were produced during trial – There was no
argument of tampering with the seal – Held, if the seizure is
otherwise proved on record, entire contraband need not be
produced before the court.

i
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ii

Than Kunwar v. State of Haryana
Judgment dated 02.03.2020 passed by the Supreme Court in Criminal
Appeal No. 2172 of 2011, reported in (2020) 5 SCC 260

Relevant extracts from the judgment:

As regards the contention of violation of Section 50 it is based on there being
personal search of the accused. PW 6, the ASI has, inter alia, stated as follows:

“Personal search of accused was taken by the lady
constable under the shadow of the jeep. I do not remember
… I do not remember the direction of the jeep under which
the personal search of the accused was taken. The lady
constable has alone taken away the accused for personal
search … I do not remember whether at the time of personal
search driver of the jeep was in the jeep or not.”

Having regard to the judgment by the three-Judge Bench, which directly
dealt with this issue viz. the correctness of the view in Dilip v. State of M.P.,
(2007) 1 SCC 450, reliance placed by the appellant on para 16 may not be
available. As already noticed, we are not oblivious of the observation which has
been made in the other three-Judge Bench judgment of this Court in Raju v.
State of W.B., (2018) 9 SCC 708, which it appears, was not brought to the notice to
the Bench which decided the case later in State of Punjab v. Baljinder Singh,
(2019) 10 SCC 473. We notice however that the later decision draws inspiration
from the Constitution Bench decision in State of Punjab v. Baldev Singh, (1999) 6
SCC 172. We also notice that this is not a case where anything was recovered
on the alleged personal search. The recovery was effected from the bag for
which it is settled law that compliance with Section 50 of the Act is not required.

In the circumstances, as noted above, though there appears to be doubt
created about whether the DSP was present, upon being called by PW 7 having
regard to the testimony of the DSP in the other case, in view of the fact that the
contraband articles were in fact recovered upon search of the bag, and bearing
in mind the view taken by this Court in Baljinder Singh (supra), we do not find
merit in the argument of the appellant.

x x x
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The Court also went to hold in State of Rajasthan v. Sahi Ram, (2019) 10 SCC
649 that if seizure is otherwise proved on record and it is not even doubted or
disputed, it need not be placed before the Court. The Court further held that if
the seizure is otherwise proved what is required to be proved is the fact that
samples taken out of a contraband are kept intact.

In the facts of this case, no doubt the contraband article weighed 6 kg 300
gm. A perusal of the judgment of the trial court does not appear to suggest that
the appellant had taken the contention regarding non-production of the
contraband before the trial court. This contention as such is not seen as taken
before the High Court. This is a case where the sample was produced. There is
no argument relating to the tampering with the seal. We further notice that in
the deposition of the investigating officer (PW 7), he has stated as follows:

“The case property is Ext. P-1, sample is Ext. P-2, sample
seal is Ext. P-3 and the bag in which the case property was
recovered from the possession of the accused present in
the court is Ext. P-4.”



323. N.D.P.S. ACT, 1985 – Section 21 (as amended by Amendment Act 9
of 2001)
Determination of quantity – In case of seizure of mixture of Narcotic
Drugs or Psychotropic Substances with one or more neutral
substance(s), the quantity of neutral substance(s) is not to be
excluded and to be taken into consideration along with actual
content by weight of the offending drug, while determining the
“small or commercial quantity” of the Narcotic Drugs or Psychotropic
Substances – Law explained. (E. Micheal Raj v. Intelligence Officer,
Narcotic Control Bureau, AIR 2008 SC 1720 case overruled)

bZ- ekbdy jkt fo#)
baVsyhtsal vkWQhlj] ukjdksfVd daVªksy C;wjks] ,vkbZvkj 2008 ,llh 1720

Hira Singh and anr. v. Union of India and anr.
Judgment dated 22.04.2020 passed by the Supreme Court in Criminal
Appeal No. 722 of 2017, reported in AIR 2020 SC 3255 (Three-Judge
Bench)
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Relevant extracts from the judgment:

In view of the above and for the reasons stated above, Reference is
answered as under:

(i) The decision of this Court in the case of E. Micheal Raj (Supra) taking the
view that in the mixture of narcotic drugs or psychotropic substance with one or
more neutral substance(s), the quantity of the neutral substance(s) is not to be
taken into consideration while determining the small quantity or commercial
quantity of a narcotic drug or psychotropic substance and only the actual content
by weight of the offending narcotic drug which is relevant for the purpose of
determining whether it would constitute small quantity or commercial quantity, is
not a good law;

(ii) In case of seizure of mixture of Narcotic Drugs or Psychotropic Substances
with one or more neutral substance(s), the quantity of neutral substance(s) is
not to be excluded and to be taken into consideration alongwith actual content
by weight of the offending drug, while determining the small or commercial
quantity of the Narcotic Drugs or Psychotropic Substances;

(iii) Section 21 of the NDPS Act is not stand-alone provision and must be
construed along with other provisions in the statute including provisions in the
NDPS Act including Notification No. S.O. 2942 (E) dated 18.11.2009 and
Notification S.O. 1055 (E) dated 19.10.2001;

(iv) Challenge to Notification dated 18.11.2009 adding “Note 4” to the Notification
dated 19.10.2001, fails and it is observed and held that the same is not ultra
vires to the Scheme and the relevant provisions of the NDPS Act. Consequently,
writ petitions and Civil Appeal No. 5218/2017 challenging the aforesaid notification
stand dismissed.



324. N.D.P.S. ACT, 1985 – Section 57
EVIDENCE ACT, 1872 – Section 3
(i) Section 57 of N.D.P.S. Act – Not to be interpreted that if report

is not sent within two days, the entire proceeding shall be
vitiated – Provision is directory.

(ii) Seizure memo – Mere fact that one seal on seizure memo was
illegible, does not vitiate the entire proceeding.

i
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ii

Gurmail Chand v. State of Punjab
Judgment dated 23.01.2020 passed by the Supreme Court in Criminal
Appeal No. 149 of 2020 reported in AIR 2020 SC 2161

Relevant extracts from the judgment:

In so for as section 57 of N.D.P.S. Act is concerned, it has been held that
the said provision is not to be interpreted to mean that in event the report is not
sent within two days, the entire proceeding shall be vitiated. The provision has
been held to be directory and to be complied with but mere not sending the
report within the said period cannot have such consequence as to vitiate the
entire proceeding.

The mere fact that one seal was illegible does not vitiate the proceeding.



325. PARTNERSHIP ACT, 1932 – Sections 37 and 48
Partnership firm – There is a clear distinction between “retirement
of a partner” and “dissolution of a partnership firm”– On retirement
of the partner, the reconstituted firm continues and the retiring
partner is to be paid his dues in terms of Section 37 of the
Partnership Act – In case of dissolution, account has to be settled
and distributed as per the mode prescribed in section 48 of the
Partnership Act – A partnership firm must have atleast two partners
– When there are only two partners and one has agreed to retire,
then the retirement amounts to dissolution of the firm.



JOTI JOURNAL - DECEMBER 2020 -  PART II 450

Guru Nanak Industries, Faridabad and anr. v. Amar Singh
(Dead) through LRs.
Judgment dated 26.05.2020 passed by the Supreme Court in Civil
Appeal No. 6659 of 2010, reported in AIR 2020 SC 2484 (Three-Judge
Bench)

Relevant extracts from the judgment:

There is a clear distinction between ‘retirement of a partner’ and ‘dissolution
of a partnership firm’. On retirement of the partner, the reconstituted firm
continues and the retiring partner is to be paid his dues in terms of Section 37
of the Partnership Act. In case of dissolution, accounts have to be settled and
distributed as per the mode prescribed in Section 48 of the Partnership Act.
When the partners agree to dissolve a partnership, it is a case of dissolution
and not  ret irement (See – Pamuru Vishnu Vinodh Reddy v. Chil lakuru
Chandrasekhara Reddy and ors., AIR 2003 SC 1614). In the present case, there
being only two partners, the partnership firm could not have continued to carry
on business as the firm. A partnership firm must have at least two partners.
When there are only two partners and one has agreed to retire, then the
retirement amounts to dissolution of the firm.



326. SECURITISATION AND RECONSTRUCTION OF FINANCIAL ASSETS AND
ENFORCEMENT OF SECURITY INTEREST ACT, 2002 – Sections 13, 14
and 31
Exercise of power – District Magistrate cannot exercise the power
conferred u/s 14 of the SARFAESI Act, 2002 for taking possession of
any agricultural land as the provisions of the Act are not applicable
in respect of any security interest created in agricultural land.

Anil Karma and anr. v. State of M.P. and ors.
Judgment dated 11.09.2019 passed by the High Court of M.P.
(Indore Bench) in W.P. No. 1463 of 2019, reported in 2020 (3) MPLJ
634 (DB)
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Relevant extracts from the judgment:

It is true that there is a remedy available to the petitioners to approach the
Debt Recovery Tribunal but the order passed by the District Magistrate is void
ab initio in the light of Section 31(i) of SARFAESI Act, 2002 which categorically
provides that the provisions of Act of 2002 are not applicable in respect of any
security interest created in agricultural land and therefore, once the Act of 2002
was not applicable in respect of the agricultural land, the order passed by the
District Magistrate is a nullity and there appears to be no justification in forcing
the petitioners to file an appeal.

The Apex Court has dealt with Section 31(i) of the SARFAESI Act, 2002
and in the light of the aforesaid judgment this Court is of the opinion that the
impugned order passed by the learned District Magistrate deserves to be set
aside and is accordingly set aside. However, it is made clear that the respondent
no.2-Bank shall be free to take recourse to other remedies available under the
law for realization of debts.



327. SPECIFIC RELIEF ACT, 1963 – Section 20
Specific performance – Unless stipulations and terms of contract
are certain and parties must have been consensus ad idem, specific
performance cannot be ordered.

Satish Kumar Khandelwal v. Rajendra Jain and ors.
Judgment dated 16.03.2020 passed by the High Court of
Madhya Pradesh (Indore Bench) in First Appeal No. 647 of 2008,
reported in 2020 (3) MPLJ 173

Relevant extracts from the judgment:

The specific performance of a contract is the actual execution of the contract
according to its stipulations and terms, Courts direct the party in default to do the
very thing which he contracted to do. Therefore, unless; the stipulations and terms
of the contract are certain and parties must have been consensus ad idem, the specific
performance cannot be ordered. The burden that the stipulations and terms of
contract and the minds of parties ad idem is always on the plaintiff. If such burden is
not discharged, stipulations/terms are uncertain, and the parties are not ad idem,
there can be no specific performance, for there was no contract at all.


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328. SPECIFIC RELIEF ACT, 1963 – Sections 34, 38 and 39
EVIDENCE ACT, 1872 – Sections 101 and 102
CIVIL PRACTICE:
(i) Suit for injunction simpliciter – For restraining Govt. Authorities

from acting in a particular manner in compliance of orders
passed/decisions taken by competent authority – Whether
maintainable without challenging such orders/decisions? Held,
No – A party aggrieved by an order/decision cannot decide that
it is not binding upon it – Has to approach court for seeking
such declaration – Such a suit for injunction simpliciter ought
to be rejected on that count alone.

(ii) Civil practice – Burden of proof – Initial burden is on the
plaintiffs to substantiate their cause – Weakness in defence
cannot be the basis to grant relief to the plaintiffs and to shift
the burden on defendants.

i

ii

Ratnagiri Nagar Parishad v. Gangaram Narayan Ambekar and
ors.
Judgment dated 06.05.2020 passed by the Supreme Court in Civil
Appeal No. 2412 of 2020, reported in (2020) 7 SCC 275

Relevant extracts from the judgment:

Arguendo, the plaint as filed by the respondent Nos. 1 to 19 also suffers
from another fundamental deficiency. Indeed, it is a cleverly drafted plaint, so
as to give an impression that the competent authority had not taken any decision
in exercise of statutory powers until the filing of the suit. However, in the written
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statement, clear assertion has been made by the defendants (appellant and
respondent No. 20) that the decision to allot suit land to the appellant and for
setting up the Project was taken after due deliberation and consultation with the
expert Committee including in exercise of statutory powers of the concerned
authority in that regard. None of these decisions of the competent authority has
been assailed by the plaintiffs nor any declaratory relief sought in that regard.
In such a case, it would not be enough to ask for permanent injunction simpliciter
and the suit so filed ought to have been rejected at the threshold on that count
alone. We may usefully advert to the exposition of this Court in Kandla Port v.
Hargovind Jasraj, (2013) 3 SCC 182

“The above case was approved by this Court in Krishnadevi
Malchand Kamathia v. Bombay Environmental Action Group,
(2011) 3 SCC 363, wherein this Court observed:

“Thus, from the above it emerges that even if the
order/notification is void/voidable, the party aggrieved
by the same cannot decide that the said order/
notification is not binding upon it. It has to approach
the court for seeking such declaration. The order may
be hypothetically a nullity and even if its invalidity is
challenged before the court in a given circumstance,
the court may refuse to quash the same on various
grounds including the standing of the petitioner or on
the ground of delay or on the doctrine of waiver or
any other legal reason. The order may be void for
one purpose or for one person, it may not be so for
another purpose or another person.”

Applying the principle underlying these dicta, as no declaration has been
sought by the plaintiffs in the present case, the suit for simpliciter permanent
injunction could not be proceeded further at all.

x x x

Be that as it may, on a fair reading of the judgment of the trial Court, it is
manifest that the trial Court had opined that the plaintiffs failed to substantiate
the case set out in the plaint regarding the actionable nuisance. The trial Court
justly analysed the evidence of the plaintiffs in the first place to answer the
controversy before it. The first appellate Court, however, after adverting to the
oral and documentary evidence produced by the parties, proceeded to first find
fault with the evidence of the defendants to answer the controversy in favour of
the plaintiffs. The first appellate Court committed palpable error in not keeping
in mind that the initial burden of proof was on the plaintiffs to substantiate their
cause for actionable nuisance, which they had failed to discharge. In such a
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case, the weakness in the defence cannot be the basis to grant relief to the
plaintiffs and to shift the burden on the defendants, as the case may be. Thus
understood, the findings and conclusions reached by the first appellate Court
will be of no avail to the plaintiffs.



329. SUCCESSION ACT, 1925 – Sections 74, 95 and 96
TRANSFER OF PROPERTY ACT, 1882 – Section 54
The testator intended to create an absolutely unfettered right in
favour of his wife by virtue of the will – Mere desire for the sale of
the property and for the children to get a share in the property
therefrom cannot be read as a restricted bar on the absolute right
vested with her to deal with the property as she thought fit.

M.S. Bhavani and anr. v. M.S. Raghu Nandan
Judgment dated 05.03.2020 passed by the Supreme Court in Civil
Appeal No. 1798 of 2014, reported in AIR 2020 SC 1441

Relevant extracts from the judgment:

The Right vested under the Will in favour of Nirmala Murthy was an
unfettered and absolute right. There is nothing in the wording of the Will which
indicates that the testator necessarily required any subsequent sale, mortgage,
or lease carried out by Nirmala Murthy to happen with the concurrence or
consultation of his children. In fact, when one looks to the circumstances and
the family relationship between the testator and his son, it becomes clear that
their relations were strained. This is particularly reflected in Ex. P¬17, a letter
addressed by Nirmala Murthy to her son, Respondent No. 1 herein, where she
specifically alludes to the ill treatment meted out by her son to his sister (Appellant
No. 1) and the testator. In light of this, we find that a mere “desire” for the sale of
the property and for the children to get a share in the proceeds therefrom cannot
be read as a strict bar on the absolute right vested with Nirmala Murthy to deal
with the property as she thought fit.
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In view of this, we find that the sale deed in question was executed in
accordance with the Will dated 07.06.1995 and does not violate its terms.
Therefore, Respondent No. 1 is also bound by the same and the finding of the
High Court in this regard is liable to be set aside. The Appellants have acquired
valid title over the suit property by virtue of the sale deed executed by Nirmala
Murthy and are therefore entitled to possession of the same.



330. TRANSFER OF PROPERTY ACT, 1882 – Section 106
REGISTRATION ACT, 1908 – Section 17(1)
Lease deed; Compulsory registration of – Whether clause in lease
deed stipulating 10% increase in monthly rent each year will make the
lease year to year or more than one year requiring compulsory
registration? Held – Such clause regarding increased rate of rent by
10% each year was a promise contingent on tenancy being continued
beyond one year – Lease deed was not compulsorily registrable.

Siri Chand (Dead) through LRs. v. Surinder Singh
Judgment dated 17.06.2020 passed by the Supreme Court in
Civil  Appeal No. 2617 of 2020, reported in (2020) 6 SCC 288
(Three – Judge Bench)

Relevant extracts from the judgment:

Clause (1) of the rent deed specifically makes it clear that monthly tenancy
was created on payment of rent of Rs.2,000/- per month. The payment was to
be made before 5th of each month to the owner. The rent deed does not provide
for any specific period for which the rent deed was executed. When a rent deed/
lease deed does not provide for a period and when it provides for payment of
rent monthly, whether tenancy can be treated from year to year or for any term
exceeding one year or reserving a yearly rent? The rent deed does not reserve
yearly rent, hence the third condition as noted above is not applicable. The rent
deed is not also a lease of immovable property from year to year. There is no
mention in the rent deed that it is a lease from year to year, hence the said
condition is also not applicable.
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Only clause which need to be, thus, considered is as to whether the rent
deed was “for any term exceeding one year”. The present is a case where rent
deed does not prescribe any period for which it is executed. When the lease
deed does not mention the period of tenancy, other conditions of the lease/rent
deed and intention of the parties has to be gathered to find out the true nature
of the lease deed/rent deed. The two conditions written in the rent note are also
relevant to notice. First, if payment of rent in any month is not made up to 5th of
month, owner shall have right to get the shop evicted and second if the owner is
in need of shop, he by serving notice of one month can get the shop vacated.

Clauses of the rent note makes it clear that there was a categorical promise
that tenancy is a monthly tenancy and rent is paid every month by 5th of every
month. It is true that although in clause (9), it was mentioned that the tenant will
be bound for making the rent money by increasing 10% each year, that was
promise by the tenant to increase the rent by 10% each year for the period of
tenancy, though the period of tenancy was unspecified. Clause (9) may or may
not operate in view of specific clauses reserving right of landlord to evict the
tenant on committing default of non-payment of rent by 5th of every month or
when landlord requires shop by giving one month’s notice. Clause (9) was a
contingent clause which binds the tenant to increase the rent by 10% each
year, which was contingent on tenancy to continue for more than a year, but
that clause cannot be read to mean that the tenancy was for a period of more
than one year.

When the clauses of rent note are cumulatively read, the intention of the
tenant is more than clear that tenancy was only monthly tenancy, which could
have been terminated on default of payment of rent by 5th day of any month or
by notice of one month. The rent deed did not confer any right to tenant to
continue in the tenancy for a period of more than one year nor it can be said
that tenancy was created for a period of more than one year. Clause (9), which
noticed the promise of the tenant of payment of rent by increasing 10% each
year was a promise contingent on tenancy being continued beyond one year
but cannot make the tenancy year to year or tenancy for a period of more than
one year. Present was a case of tenancy for which no period was specified and
looking to all the clauses cumulatively, we find that the rent note was not such
kind of rent note, which requires compulsory registration under Section 17(1)(d).





*

orZeku le; esa varfje Hkj.k&iks"k.k vkosnu U;k;ky;ksa }kjk vfHkopuksa] dqN vuqekuksa vkSj
vifj"Ñr izkDdyu ds vk/kkj ij fofuf'pr fd;s tkrs gSa vkSj varfje :i ls dqN jkf'k fu/kkZfjr
dj nh tkrh gSA izk;% i{kdkjksa }kjk ekeyksa esa leqfpr tkudkjh miyC/k ugha djkbZ tkrh gS tcfd
Hkj.k&iks"k.k ds fu/kkZj.k ds fy, i{kdkjksa dh vk; vkSj muds nkf;Roksa dk fooj.k egRoiw.kZ gksrk
gSA bu fLFkfr;ksa ij fopkj dj Ekkuuh; mPpre U;k;ky; us jtuh'k fo#) usgk] 2020 ,llhlh
vkWuykbu 903 esa dqVqEc U;k;ky; ;k vU; U;k;ky;ksa esa varfje Hkj.k&iks"k.k ;k Hkj.k&iks"k.k
laca/kh vkosnuksa ds fujkdj.k ds laca/k esa fn'kk&funsZ'k tkjh fd;s gSaA Hkj.k&iks"k.k vkosnu ds lkFk
i{kdkjksa dh lEifRr;ksa dk fooj.k nsus laca/kh 'kiFk i= dk izk:i Hkh fu/kkZfjr fd;k gSA

bu fn'kk&funsZ'kksa ds ikyu ls Hkj.k&iks"k.k laca/kh vkosnuksa ds fujkdj.k esa lgk;rk feysxh
o U;k;ky; }kjk lqxerk ls mfpr jkf'k dk fu/kkZj.k fd;k tk ldsxkA mDr vkns'k esa fn;s x;s
funsZ'k laf{kIr esa fuEukuqlkj gSa %&

1- tgka i{kdkj }kjk Hkj.k&iks"k.k gsrq fofHkUu vf/kfu;eksa ds varxZr vkosnu izLrqr fd;s tkrs gSa
rc U;k;ky; i'pkr~orhZ dk;Zokfg;ksa esa vfrfjDr Hkj.k&iks"k.k dh jkf'k dh vko';drk ij fopkj
djrs le; U;k;ky; }kjk iwoZ esa ikfjr Hkj.k&iks"k.k vkns'k esa fnyk;h xbZ jkf'k ds lek;kstu ds
vkns'k ij Hkh fopkj djsxkA

2- i{kdkjksa ds fy, ;g vkKkid gS fd os iwoZ dh Hkj.k&iks"k.k dk;Zokfg;ksa vkSj muesa ikfjr vkns'k
ds laaca/k esa i'pkr~orhZ dk;Zokfg;kas esa rF; Li"V djasA

3- ;fn iwoZ dh dk;Zokfg;ksa esa ikfjr vkns'k esa fdlh izdkj ds ifjorZu dh vko';drk gS rks ;g
mUgha ¼iwoZorhZ½ dk;Zokfg;ksa esa gh gksxkA

vkosnd ds fy, laf{kIr vkosnu lfgr laifRr;ksa ds çdVhdj.k dk ,d 'kiFk i= izLrqr
fd;k tkuk vfuok;Z vko';drk gSA

bl izdkj nksuksa i{kksa }kjk izLrqr 'kiFk i=kas rFkk izLrqr rdks± ds vk/kkj ij] U;k;ky; varfje
pj.k esa Hkj.k&iks"k.k ds fy, çnku dh tkus okyh vuqekfur jkf'k dk ,d oLrqijd ewY;kadu djus
dh fLFkfr esa gksxkA

* Jh lquhy dqekj tSu] iz/kku U;k;k/kh'k] dqVqEc U;k;ky;] lh/kh ¼e-iz-½ }kjk izsf"kr vkys[k ij vk/kkfjrA
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a½ izk:i 1] 2 o 3 tks Hkh ykxw gks] esa fn;s x;s vuqlkj lEifRr;ksa dks n'kkZrs gq;s 'kiFk i= mHk;i{kksa
}kjk lacaf/kr U;k;ky; tSls dqVqEc U;k;ky;@ftyk U;k;ky; ;k eftLVªsV ds le{k yafcr ekeyksa
lfgr lHkh ekeyksa esa izLrqr fd;k tkosxkA

b½ i{kdkj] tks Hkj.k&iks"k.k dk vkosnu izLrqr djrk gS] laf{kIr esa vkosnu ds lkFk mijksDrkuqlkj
lEifRr;ksa dks n'kkZrs gq;s 'kiFk i= izLrqr djsxkA

c½ izR;FkhZ }kjk tokc ds lkFk viuh lEifRr;ksa dks n'kkZrs gq;s 'kiFk i= vf/kdre 4 lIrkg ds
Hkhrj izLrqr fd;k tkosxkA U;k;ky; }kjk izR;FkhZ dks tokc vkSj 'kiFk i= izLrqr djus gsrq nks
ls vf/kd volj ugha fn;s tk;saxsA ¼tkucw>dj ;k mn~n.Mrk ls foyEc djus ds vk'k; ls½

;fn izR;FkhZ }kjk tokc o 'kiFk i= izLrqr djus esa foyEc fd;k tkrk gS ;k nks ls vf/kd
ckj LFkxu dh ekax dh tkrh gS rks U;k;ky; }kjk mldh izfrj{kk lekIr dh tk ldrh gSA

fofgr le;kof/k esa izR;FkhZ }kjk 'kiFk i= izLrqr u fd;s tkus ij U;k;ky; Hkj.k&iks"k.k
vkosnu dks vkosnd }kjk izLrqr 'kiFk i= vkSj vfHkys[k Ikj miyC/k vfHkopuksa ds vk/kkj ij
fujkÑr djus ds fy, vxzlj gksxkA

d½ 'kiFk i= dk izk:i lacaf/kr U;k;ky; }kjk ekeys dh ifjfLFkfr;ksa o vko';drkvksa dks ns[krs
gq;s ifjofrZr fd;k tk ldrk gSA

e½ 'kiFk i= esa nh xbZ tkudkjh ds vfrfjDr dksbZ vfrfjDr tkudkjh vko';d gS rks U;k;ky;
}kjk bl laaca/k esa mfpr vkns'k ikfjr fd;k tk ldsxkA

f½ ;fn 'kiFk i= esa dh xbZ fdlh ?kks"k.kk ;k izdVhdj.k ds laca/k esa dksbZ fookn gks rks O;fFkr
i{k U;k;ky; ls nwljs i{k ls ifjiz'uksa }kjk izdVhdj.k djus vkSj lacaf/kr nLrkost izLrqr djkus
gsrq fl-iz-la- ds vkns'k 11 ds varxZr U;k;ky; ls fuosnu dj ldsxkA

'kiFk i= izLrqr fd;s tkus ds ckn ;fn U;k;ky; vko';d le>s rks fl-iz-la- ds vkns'k 10
;k lk{; vf/kfu;e dh /kkjk 165 ds izko/kkuksa dk mi;skx dj ldsxkA

,d i{k dh vk; dh tkudkjh izk;% nwljs i{kdkj dks ugha gksrh gSA ;fn U;k;ky; vko';d
le>s rks lk{; vf/kfu;e dh /kkjk 106 ds izko/kkuksa dk mi;ksx dj ldrk gS D;ksafd vk;]
lEifRr;ksa vkSj nsunkfj;ksa ;k mRrjnkf;Roksa dh tkudkjh Lo;a lacaf/kr i{k ds O;fDrxr Kku esa
gksrh gSA

g½ ;fn dk;Zokfg;ksa ds yacu ds nkSjku fdlh i{kdkj ds vkfFkZd Lrj esa fdlh izdkj dk ifjorZu
gksrk gS ;k dksbZ ubZ tkudkjh fdlh i{kdkj ds Kku esa vkrh gS rks i{kdkj bl laca/k esa
la'kksf/kr ;k vuqiwjd 'kiFk i= izLrqr dj ldrk gS tks fd U;k;ky; }kjk vafre fujkdj.k ds le;
fopkj esa fy;k tkosxkA
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h½ i{kdkjksa dks vkosnu ;k tokc esa vfHkopu ftEesnkjhiw.kZ <ax ls djuk pkfg,A ;fn feF;k dFku
fd, tkrs gSa vkSj nqO;Zins'ku fd;k tkuk ik;k tkrk gS rks U;k;ky; n.M izfØ;k lafgrk dh /kkjk
340 ds varxZr vFkok U;k;ky; voeku dh dk;Zokgh dj ldrk gSA

i½ i{kdkjksa dks vkfFkZd :Ik ls detksj oxZ Economicaly Weaker Section (EWS) ;k Below

the Proverty Line (BPL) oxZ dk gksus ;k uSfefRrd etnwj gksus dh n'kk esa mijksDrkuqlkj 'kiFk
i= izLrqfr ls mUeqfDr iznku nh tk ldrh gSA

j½ lacaf/kr dqVqEc U;k;ky;@ftyk U;k;ky; ;k eftLVªsV U;k;ky; izdj.k esa 'kiFk i= izLrqfr
ls vf/kdre 4 ls 6 ekg dh vof/k ds Hkhrj varfje Hkj.k&iks"k.k vkosnu dk fujkdj.k djus dk
iz;Ru djsxkA

k½ izR;sd dqVqEc U;k;ky; esa is'ksoj ¼òfRrd½ fookg ijke'kZnkrk dh lsok,a miyC/k djkbZ tk,axhA

Hkj.k&iks"k.k ds fy, yfEcr lHkh vkosnuksa esa Hkh ekuuh; mPpre U;k;ky; }kjk fu/kkZfjr
izk:i 1] 2 ;k 3 esa i{kdkjksa }kjk viuh lEifRr;ksa o ftEesnkfj;ksa dks Li"V fd;k tkosxkA

a½ i{kdkjksa }kjk vk;] O;;] thou fuokZg ds Lrj o vU; ds laca/k esa LFkkbZ Hkj.k&iks"k.k ds
fu/kkZj.k ds laca/k esa lacaf/kr U;k;ky; esa ekSf[kd o nLrkosth lk{; izLrqr dh tk ldsxhA

b½ Hkqxrku dh tkus okyh LFkk;h Hkj.k&iks"k.k jkf'k fu/kkZfjr djus ds fy, fookg dh vof/k /;ku
esa j[kk tkus okyk ,d çklafxd dkjd gksxkA

c½ LFkk;h Hkj.k&iks"k.k fu/kkZfjr djus ds le;] tgk¡ cPpksa dh vfHkj{kk iRuh ds ikl gS] ogk¡ muds
fookg ds fy, mfpr [kpZ nsus dk çko/kku fd;k tkuk pkfg,A [kpks± dk fu/kkZj.k ifr dh vkfFkZd
fLFkfr vkSj ifjokj ds jhfr&fjoktksa dks /;ku esa j[kdj fd;k tk,xkA

d½ ;fn cPpksa ds i{k esa dksbZ VªLV QaM ;k fuos'k gS] rks cPps ls lacaf/kr leFkZu jkf'k ds fu/kkZj.k
ds le; bl ij Hkh /;ku fn;k tk,xkA

varfje ;k LFkk;h Hkj.k&iks"k.k fnyk;s tkus dk mn~ns'; ;g gS fd fdlh i{k dks fujkJ;rk
vkSj [kkukcnks'kh ls cpk;k tkosA ijUrq bldk mn~ns'; nwljs i{k dks n.M nsuk Hkh ugha gSA
Hkj.k&iks"k.k fu/kkZj.k esa i{kdkjksa ds jgu&lgu dk Lrj] iRuh o vkfJr cPPkksa dh ;qfDr;qDr
vko';drk,a] D;k vkosnd f'kf{kr o fdlh O;kolkf;d ;ksX;rk ls ;qDr gS\ D;k vkosnd ds ikl
Lora= vk; dk dksbZ L=ksr gS\ D;k mldh vk; mls nkEiR; ?kj esa mlds jgus dh vof/k ds nkSjku
ds mlds Lrj ds vuq:i j[kus ds fy, i;kZIr gS\ D;k vkosfndk fookg ls iwoZ fdlh lsok esa Fkh\
D;k og oSokfgd fLFkfr ds nkSjku Hkh dksbZ dk;Z djrh Fkh\ D;k iRuh dks vius jkstxkj ds volj
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ifjokj ds ikyu&iks"k.k o ns[kHkky ds dkj.k R;kxus iM+s\ fdrus O;fDr;ksa ds Hkj.k&iks"k.k dk
mRrjnkf;Ro vukosnd ij gS] vukosnd dh ftEesnkfj;ka ;fn dksbZ gkas rks] vukosnd dh Hkqxrku
dh ;ksX;rkA dke u djus okyh iRuh ds laca/k esa ;qfDr;qDr okn O;; ds [kpZ vkfn fcUnqqvksa ij
Hkh fopkj fd;k tkuk pkfg,A

mDr ds vykok i{kdkjksa dh mez vkSj jkstxkj ij Hkh fopkj fd;k tkuk pkfg,A fuokl ds
vf/kdkj ds ckjs esa Hkh fopkj fd;k tkuk pkfg,A tgka iRuh dqN vk; vftZr djrh gS rks bl fcUnq
ij Hkh fopkj fd;k tkuk pkfg,A vo;Ld cPps ds Hkj.k&iks"k.k ds fcUnq ds ckjs esa Hkh fopkj fd;k
tkuk pkfg,A fdlh i{kdkj dh xaHkhj chekjh ;k 'kkjhfjd v;ksX;rk ds fcUnqq ij Hkh fopkj fd;k
tkuk pkfg,A

;|fi U;k;ky; }kjk vkosnu dh frfFk ls ;k vkns'k dh frfFk ls Hkj.k&iks"k.k çnku djus
ds fy, U;kf;d foosdkf/kdkj fn;k x;k gS] ysfdu varfje Hkj.k&iks"k.k ds fy, vkosnuksa ds
fujkdj.k esa rkfRod foyac ns[kk x;k gSA blfy, ;g U;k;fgr esa gksxk fd Hkj.k&iks"k.k vkosnu
dh fnukad ls vknsf'kr fd;k tk,A rnuqlkj Hkj.k&iks"k.k vkosnu fnukad ls ns; gksxkA

Hkj.k&iks"k.k vkns'k dk fu"iknu fgUnw fookg vf/kfu;e dh /kkjk 28¼1½] ?kjsyw fgalk ls
efgykvksa dk laj{k.k vf/kfu;e dh /kkjk 20¼6½ vkSj n.M izfØ;k lafgrk dh /kkjk 128] tks Hkh
izko/kku ykxw gksrs gksa] ds vuqlkj fd;k tkuk pkfg,A Hkj.k&iks"k.k vkns'k dk fu"iknu flfoy
U;k;ky; dh /ku dh fMØh ds vuq:i flfoy dkjkxkj] dqdhZ vkfn ds ek/;e ls fl-iz-la- dh
/kkjk 51] 55] 58] 60 lgifBr vkns'k 21 ;k vU; izko/kkuksa ds vuqlkj Hkh fd;k tk ldrk gSA

izfrj{kk vafre mipkj ds :i eas mUgha ifjfLFkfr;ksa esa lekIr dh tkuh pkfg, tgka U;k;ky;
;g ikrk gS fd O;frØe tkucw>dj ;k mn.Mrk iwoZd fd;k tk jgk gSA l{ke U;k;ky; ds le{k
U;k;ky; voeku dh dk;Zokgh Hkh dh tk ldrh gSA

Hkj.k&iks"k.k vkosnu ;k vkosnu ds tokc ds lkFk izLrqr fd, tkus okys 'kiFki=ksa ds rhu
izk:i ekuuh; mPpre U;k;ky; }kjk fu/kkZfjr fd, x, gSaA izk:i Øekad 3 es?kky; jkT; dh
tutkrh; ijEijkvksa dks fopkj esa ysrs gq, ml jkT; ds fy, fo'ks"k :i ls cuk;k x;k gSA 'ks"k
nks izk:i Ñf"kd o vÑf"kd 'kiFkdrkZvksa ds fy, vxzkuqlkj gSaA

JOTI JOURNAL - DECEMBER 2020 -  PART II A 460



I

izdj.k Øekad 

i{kdkj 

i{kdkj 

eSa  firk@ifr 
vk;q yxHkx ---------------------- o"kZ fuoklh ] 'kiFk ij vfHkopu o ?kks"k.kk
fuEukuqlkj djrh@djrk gw¡ fd %&

A

1- Ukke

2- vk;q@fyax

3- ;ksX;rk ¼'kS{kf.kd o O;kolkf;d½ %

4- D;k vkosnd oSokfgd edku esa@ekrk&firk ds edku esa@vyx fuokljr~
gS\ vkosnd }kjk orZeku fuokl dk irk vkSj fuokl ds LokfeRo dk Li"V
fooj.k ;fn ifjokj ds vU; lnL;ksa ds LokfeRo dk gS rks mldk Hkh fooj.k
miyC/k djk;k tkosA

5- fookg dh frfFk

6- oSokfgd laca/kksa ls vyx gksus dh frfFk

7- vkosnd dk lkekU; ekfld [kpZ ¼fdjk;k] ?kjsyw [kpZsa] nokvksa ds [kpZsa]
vkokxeu ds [kpsZa vkfn½

B

1- Hkj.k&iks"k.k ;k cPpksa dks lgkjk nsus laca/kh vkosnd o vukosnd ds e/; dh
orZeku esa yafcr ;k iwoZ esa pykbZ xbZ dk;Zokfg;kas dk fooj.kA

2- D;k fdlh ?kjsyw fgalk ls efgykvksa dk laj{k.k vf/kfu;e] n.M izfØ;k
lafgrk] fgUnw fookg vf/kfu;e ;k fgUnw nRrd ,oa Hkj.k&iks"k.k vf/kfu;e
ds varxZr dk;Zokfg;ksa esa dksbZ Hkj.k&iks"k.k dh jkf'k fnyk;h xbZ gS\ ;fn gk¡
rks mu dk;Zokfg;ksa esa fnykbZ xbZ jkf'k dk fooj.kA
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3- ;fn jkf'k fnykbZ xbZ gS rks dk;Zokfg;ksa ds fooj.k vkns'k dh izfr lfgr
izLrqr fd, tkoasA

4- D;k iwoZ dh dk;Zokfg;ksa esa ikfjr Hkj.k&iks"k.k vkns'k dk ikyu fd;k x;k
gS\ ;fn ugha rks cdk;k Hkj.k&iks"k.k dk fooj.k

5- D;k vkosnd }kjk LosPNk ls Hkj.k&iks"k.k ds laca/k esa dksbZ lg;ksx iznku
fd;k tk jgk gS ;k Hkfo"; esa iznku fd;k tk;sxk\ ;fn gka rks bldk
fooj.kA

C

1- ifjokj ds vkfJr lnL; ;fn dksbZ gksaA

v- vkfJr ls laca/kA

c- vkfJr@vkfJrksa dh vk;q o fyax

2- vkfJr dh Lora= vk; ;k vk; ds L=ksr ds laca/k esa fooj.k ftlesa C;kt
dh vk;] lEifRr;ksa] isa'ku] vk; ij dj nkf;Ro vkSj blh izdkj ds vU;
lqlaxr fooj.kA

3- vkfJr ij [kpZ gksus okys O;;ksa dh vuqekfur jkf'kA

D

1- D;k i{kdkj ;k cPps ;k cPps fdlh 'kkjhfjd ;k ekufld v;ksX;rk ls xzLr
gSa ;k fdlh vU; xaHkhj chekjh ls xzLr gS\ ;fn gka rks bl laca/k esa fpfdRlk
i= izLrqr fd, tkosaA

2- D;k ifjokj ds fdlh lnL; dks dksbZ xaHkhj v;ksX;rk gS vkSj mlds bZykt
gsrq fujarj fpfdRlk O;;ksa dh vko';drk gS\ ;fn gka rks v;ksX;rk izek.k
i= vkSj fpfdRlk O;; ds [kpksaZ dk fooj.kA

3- D;k dksbZ i{kdkj ;k larku ;k vU; dksbZ ifjokj dk vkfJr lnL; thou
dks ladVkiUu cuus okyh fdlh chekjh ls xzLr gS\ ftlds fu;fer fpfdRlk
[kpsZa gksa\ ;fn gk¡ rks vLirky o fpfdRlk O;;ksa dk fooj.kA

E

1- orZeku fookg ls@oSokfgd laca/kksa ls@iwoZ fookg ls mRiUu larkusaA

2- cPpksa ds uke o vk;q

3- Ekkrk@firk ftldh vfHkj{kk esa cPpsa gSa] dk fooj.kA

4- vkfJr cPpksa ds O;;ksa dk fooj.k

v- Hkkstu] diM+s o fpfdRlk [kpsZa
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c- f'k{kk o vU; lkekU; [kpsZa

l- vfrfjDRk f'k{kk ;k fdlh O;kolkf;d@f'k{k.k dkslZ] fo'ks"k izf'k{k.k ;k
fo'ks"k dkS'ky dk;ZØe ls lacaf/kr vkfJr cPpksa ds [kpZsaA

n- cPpksa dh f'k{kk ls lacaf/kr fdlh _.k] ca/kd] Hkkj ;k fd'r ¼tks fd nh tkuh
gS ;k nh tk jgh gS½ dk fooj.kA

5- D;k fdlh i{kdkj }kjk LosPN;k ls cPpksa dh f'k{kk vkfn ij dksbZ lg;ksx
fd;k tkrk gS\ ;fn gk¡] rks bldk fooj.kA laHkkfor vfrfjDr lg;ksx jkf'k
dk vkadfyr fooj.k Hkh izLrqr fd;k tkosA

6- D;k cPpksa dh f'k{kk [kpksaZ esa fdlh rr̀h; i{k }kjk Hkh dksbZ vkfFkZd lg;ksx
iznku fd;k tkrk gS\

F

1- fu;ksDrk dk uke

2- in

3- ekfld vk;

4- ;fn 'kkldh; lsok esa gS rks orZeku osru izek.k i= ;k is fLyi] ;fn osru
lh/ks cSad esa tek fd;k tkrk gS rks cSad tek [kkrs dk fooj.kA

5- ;fn fdlh izkbosV lsDVj esa fu;ksftr gS rks fu;ksDrk }kjk fn;k x;k izek.k
i= ftlesa in] dqy ekfld vk; dk fooj.k gks o orZeku lsok vof/k dk
QkeZ 16 layXu gksA

6- D;k lsok 'krksZa ds vuq:i dksbZ ykHk ;Fkk x̀g HkkM+k HkRrk] ;k=k HkRrk] egaxkbZ
HkRrk ;k vU; dksbZ lsok ykHk fu;ksDrk }kjk iznku fd;s tkrs gSa\

7- D;k vk;dj dh x.kuk dh tkrh gSA ;fn gk¡ rks fuEukuqlkj vk;dj fjVuZ
dh izfr izLrqr dh tkos %&

¼i½ fookg ls ,d o"kZ iwoZ dh le;kof/k dk vk;dj fjVuZA

¼ii½ vyx gksus ds ,d o"kZ iwoZ dk vk;dj fjVuZA

¼iii½ Hkj.k&iks"k.k vkosnu izLrqr fd;s tkus ds le; dk vk;dj fjVuZA

8- vk; ds vU; L=ksrksa tSls fdjk;k] C;kt] “ks;j] fMfoMsaV] dsihVy xsu]
,QMhvkj] iksLV vkfQl tek] E;qpqvy Q.M] LVkWd] fMcasplZ] Ñf"k ;k
O;olk;] ;fn dksbZ gks] ls izkIr vk; dk fooj.k vkSj bl vk; ds laca/k esa
dj dVkS=ksa ¼VhMh,l½ dk fooj.kA

9- fiNys 03 o"kksZa ds leLr cSad [kkrs ds LVsVesUV~l dh izfr;kaA
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G

1- Lo;a }kjk vftZr dksbZ lEifRr] ;fn gksA

2- fookg ds i'pkr~ i{kdkj }kjk la;qDr :i ls /kkfjr dksbZ lEifRrA

3- iwoZtksa dh lEifRr esa va'k ;fn dksbZ gksA

4- i{kdkj dh vU; la;qDr lEifRr [kkrs ¼[kkrs@ fuos'k@ ,QMhvkj@ E;qpqvy
Q.M@ LVkWd@ fMcsaplZ vkfn½ mudk ewY; vkSj vkf/kiR; dh fLFkfrA

5- vpy lEifRr ds dCts dh fLFkfr] fdjk;k] yht+ vkfn dk fooj.kA

6- vkosnd }kjk fn;s x;s ;k fy;s x;s _.k dk fooj.kA

7- fookg ds nkSjku ;k i'pkr~ i{kdkjksa }kjk vftZr fd;s x;s vkHkw"k.kksa dk
laf{kIr fooj.kA

8- vkosnd }kjk iwoZ esa /kkfjr lEifRr ds varj.k ;k laO;ogkj ls lacaf/kr fooj.k
tks fookg ds vfLrRo esa jgus ds nkSjku fd;s x;s gksaA bl foØ; ;k varj.k
ds dkj.kksa dk laf{kIr fooj.kA

H

1- _.k] nkf;Ro ca/kd ;k vkosnd ij cdk;k Hkkj ;fn dksbZ gks dk fooj.kA

2- ekfld fd'r ;fn dksbZ vnk dh tk jgh gks] dk fooj.kA

3- _.k ;k nkf;Ro fy;s tkus dh rkjh[k vkSj mldk mn~ns';A

4- m/kkj yh xbZ okLrfod jkf'k] ;fn dksbZ gks vkSj 'kiFk i= izLrqr fd;s tkus
dh frfFk vkSj okil vnk dh xbZ jkf'k dk fooj.kA

5- vU; dksbZ tkudkjh tks vkosnd dh orZeku ftEesnkfj;kas ;k nsunkfj;ksa ds
laca/k esa lqlaxr gksA

I

1- vkosnd ds dk;Z@O;olk; dk laf{kIr fooj.kA

2- D;k dk;Z@O;olk; O;fDrxr :Ik ls fd;k tkrk gS ;k lksy izksijkbVj ;k
Hkkxhnkjh daluZ] ,y,yih ¼LLP½ daiuh ;k O;fDr;ksa dk laxBu] HUF ;k
la;qDr ifjokj dk O;olk; ;k fdlh vU; Lo:i esa gS\ vkosnd ds O;olk;
esa fgLls dk fooj.k fn;k tkosA Hkkxhnkjh dh n'kk esa ykHk gkfu ds va'k dk
fooj.k fn;k tkosA

3 dk;Z@O;olk; ls dqy vk;A

4- dk;Z@O;olk; dh nsunkfj;ka ;k ftEesnkfj;ka ;fn dksbZ gksaA
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5- daiuh ds O;olk; dh n'kk esa vafre ys[kk ijh{k.k dh cSysal 'khV tks daiuh
ds ykHk o gkfu n'kkZ,A

6- Hkkxhnkjh QeZ dh n'kk esa vafre vk;dj fjVuZ izLrqr fd;k tkosA

7- Lojkstxkj dh n'kk esa vafre vk;dj dk fjVuZ izLrqr fd;k tkosA

J

1- vukosnd dh f'k{kk vkSj O;kolkf;d ;ksX;rk ds laca/k esa tkudkjhA

2- D;k vukosnd ifr ;k iRuh }kjk dksbZ vk; vftZr dh tkrh gS\ ;fn gka rks
mlds O;olk; o vk; ds laca/k esa fooj.kA

3- ;fn vk; vftZr ugha dh tkrh gS rks D;k og vius Lo;a ds vkokl
esa@fdjk;s ds vkokl esa ;k fu;ksDrk }kjk miyC/k djk, x, ;k O;olk; ;k
Hkkxhnkjh ds laca/k esa miyC/k vkokl esa fuokl djrk gSA

4- izfri{k ifr ;k iRuh dh lEifRr;ksa o ftEesnkjh ftldh tkudkjh vkosnd
dks gks ls] lacaf/kr nLrkostA

K

1- ukxfjdrk] jk"Vªh;rk vkSj orZeku fuokl LFkku dk fooj.k ;fn vkosnd ;k
izfri{k ifr ;k iRuh Hkkjr ls ckgj LFkk;h ;k vLFkk;h :Ik ls fuokl djrk
gksA

2- vkosnd ;k izfri{k ifr ;k iRuh dk orZeku O;olk; vkSj orZeku fons'kh
eqnzk esa vk; dk fooj.k fons'kh fu;ksDrk ;k laLFkk }kjk tkjh vk; o lsok
ds lqlaxr nLrkostksa o cSad [kkrs ds fooj.k lfgrA

3- vkosnd ;k izfri{k ifr ;k iRuh tks fons'k esa fuokl djrk gS] ds ?kjsyw o
vU; [kpksZa dk fooj.kA

4- vkosnd ;k izfri{k ifr ;k iRuh dk fons'kh {ks= esa dj nkf;RoA

5- vkosnd ;k izfri{k ifr ;k iRuh ds Hkkjr o fons'kh {ks= esa vU; L=ksrksa ls
vk; dk fooj.kA

6- vkosnd ;k izfri{k ifr ;k iRuh ds }kjk ifr ;k iRuh dks] cPpksa dks lgkjk]
f'k{kk ;k fpfdRlk gsrq fn;s tkus okys [kpsZa ;k vkaf'kd lg;ksx dk fooj.kA

7- mijksDr esa doj u gksus okyh vU; dksbZ ftEesnkfj;ka ;k ifjokj ds fdlh
vU; lnL; tks Hkkjr esa fuokl djrk gks ;k fons'k esa dh vkfJrrk o
ftEesnkfj;ksa dk fooj.kA
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1- eSa ?kks"k.kk djrk@djrh gwa fd eSaus viuh vk;] [kpsZa vkSj lEifRr;ksa vkSj ftEesnkfj;ksa ds leLr
L=ksrksa ds laca/k esa iw.kZ o lgh tkudkjh dks izdV fd;k gSA eSa ;g Hkh ?kks"k.kk djrk@djrh gwa fd
bl 'kiFk i= esa of.kZr ds vykok esjs ikl vU; dksbZ lEifRr] vk;] O;;] ftEesnkfj;ka ugha gSaA

2- eSa ;g opu nsrk@nsrh gwa fd bl 'kiFki= esa of.kZr esjs jkstxkj] lEifRr] vk; ;k [kpks± esa fdlh
izdkj dk lkjHkwr ifjorZu gksus ij eSa bldh lwpuk rqjUr U;k;ky; dks nwaxk@nwaxhA

3- eq>s bl ckr dh tkudkjh gS fd bl 'kiFk i= esa fdlh Hkh izdkj dk vlR; fooj.k fn;s tkus
dh n'kk esa U;k;ky; voeku ds vykok esjk dk;Z Hkkjrh; n.M lafgrk dh /kkjk 199 lgifBr
/kkjk 191 vkSj 193 ds varxZr n.Muh; gksxk tks 07 o"kZ rd ds dkjkokl vkSj vFkZn.M ds n.M
ls n.Muh; gS vkSj /kkjk 209 Hkkjrh; n.M lafgrk tks fd 02 o"kZ rd ds dkjkokl vkSj vFkZn.M
ds n.M ls n.Muh; gSA eSaus Hkkjrh; n.M lafgrk] 1860 dh /kkjk 191] 193] 199 vkSj 209 dks i<+
vkSj le> fy;k gSA

eaS -------------------------------------- firk ------------------------------- ifr ------------------------------- vkt fnukad -------------------

dks 'kgj ------------------------------- esa ;g lR;kfir djrk@djrh gwa fd mijksDr 'kiFk i= ds leLr rF;

esjs O;fDrxr Kku ds vk/kkj ij lR; gSaA 'kiFk i= esa dksbZ Hkh ckr xyr ugha fy[kkbZ xbZ gS vkSj
dksbZ Hkh lkjHkwr ckr fNikbZ ugha xbZ gSA tgka rd 'kiFk i= esa esjs ifr@iRuh dh lEifRr] vk;
;k [kpksZa dk fooj.k fn;s x;s gSa os eq>s izkIr tkudkjh vkSj esjs fo'okl o vfHkys[k ds vk/kkj ij
lR; gSaA eSa ;g Hkh lR;kfir djrk gwa fd 'kiFk i= ds lkFk ewy dh izfrfyfi;ka layXu gSaA
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Ø-

1- vkosnd }kjk /kkfjr xzkeh.k Hkwfe ;k Hkwfe;ka ;k Hkwfe esa ds Li"V va'k dk
fooj.kA

2- LokfeRo laca/kh tekcanh@ukekarj.k tks Hkh gks

3- i{kdkj }kjk /kkfjr Hkwfe dh vofLFkfr ¼yksds'ku½A

4- Hkwfe flafpr gS vFkok vflafpr

5- D;k Hkwfe Ñf"k Hkwfe gS ;k vÑf"k

6- Ñf"k ;k ckxokuh ¼m|kfudh½ dk izdkjA

7- o"kZ ds nkSjku yh tkus okyh Qly dk izdkjA

8- ;fn xzke dh Hkwfe Ñf"k ;ksX; ugha gS rks D;k mldk mi;ksx O;olk;] yht
;k vU; fdlh vU; dk;Z gsrq fd;k tkrk gSA

9- Hkwfe ls fiNys rhu o"kksZa esa izkIr vk; dk fooj.k

10- D;k dksbZ Hkwfe yht@cVkbZ ¼;k ml LFkkuh; {ks= esa yht gsrq izpfyr ;k
ifjHkkf"kr fdlh vU; izdkj ls½ yh xbZ gSA

11¼a½ D;k Lokeh ds ikl i'kq/ku (Livestock) tSls HkSalsa] xk;sa] cdfj;ka] vU;
i'kq] eqxhZ;ka] eNfy;ka] e/kqeD[kh ikyu] lqvj ikyu vkfn gSa rks mudh
la[;k o mlls izkIr vk;A

11¼b½ D;k vkosnd Ms;jh ;k nw/k m|ksx] eqxhZ ikyu] eNyh ikyu ;k vU; fdlh
i'kq ikyu xfrfof/k esa layXu gSA

2

izdj.k Øekad 

i{kdkj 

i{kdkj 

eSa firk  vk;q yxHkx ----------------- o"kZ
fuoklh ] 'kiFk ij vfHkopu o ?kks"k.kk fuEukuqlkj djrh@djrk gw¡ fd %&
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1- eSa ?kks"k.kk djrk@djrh gwa fd eSaus viuh vk;] [kpsZa vkSj lEifRr;ksa vkSj ftEesnkfj;ksa ds leLr
L=ksrksa ds laca/k esa iw.kZ o lgh tkudkjh dks izdV fd;k gSA eSa ;g Hkh ?kks"k.kk djrk@djrh gwa fd
bl 'kiFk i= esa of.kZr ds vykok esjs ikl vU; dksbZ lEifRr] vk;] O;;] ftEesnkfj;ka ugha gSaA

2- eSa ;g opu nsrk@nsrh gwa fd bl 'kiFki= esa of.kZr esjs jkstxkj] lEifRr] vk; ;k [kpksZa esa fdlh
izdkj dk lkjHkwr ifjorZu gksus ij eSa bldh lwpuk rqjUr U;k;ky; dks nwaxkA

3- eq>s bl ckr dh tkudkjh gS fd bl 'kiFk i= esa fdlh Hkh izdkj dk vlR; fooj.k fn;s tkus
dh n'kk esa U;k;ky; voeku ds vykok esjk dk;Z Hkkjrh; n.M lafgrk dh /kkjk 199 lgifBr
/kkjk 191 vkSj 193 ds varxZr n.Muh; gksxk tks 07 o"kZ rd ds dkjkokl vkSj vFkZn.M ds n.M
ls n.Muh; gS vkSj /kkjk 209 Hkkjrh; n.M lafgrk tks fd 02 o"kZ rd ds dkjkokl vkSj vFkZn.M
ds n.M ls n.Muh; gSA eSaus Hkkjrh; n.M lafgrk] 1860 dh /kkjk 191] 193] 199 vkSj 209 dks i<+
vkSj le> fy;k gSA

eaS -------------------------------------- firk ------------------------------- ifr ------------------------------- vkt fnukad -------------------

dks 'kgj ------------------------------- esa ;g lR;kfir djrk@djrh gwa fd mijksDr 'kiFk i= ds leLr rF;
esjs O;fDrxr Kku ds vk/kkj ij lR; gSaA 'kiFk i= esa dksbZ Hkh ckr xyr ugha fy[kkbZ xbZ gS vkSj
dksbZ Hkh lkjHkwr ckr fNikbZ ugha xbZ gSA eSa ;g Hkh lR;kfir djrk@djrh gwa fd 'kiFk i= ds
lkFk ewy dh izfrfyfi;ka layXu gSaA

12- Hkwfe ds izfr ;fn dksbZ yksu izkIr fd;k x;k gks rks mlds fooj.k izLrqr
fd, tkosaA

13- vU; dksbZ vk; dk L=ksrA

14- mRrjnkf;Ro ;fn dksbZ gksA

15- vU; dksbZ lqlaxr tkudkjhA

JOTI JOURNAL - DECEMBER 2020 -  PART II A 468



JOTI JOURNAL - DECEMBER 2020 - PART IV 37

PART - IV
IMPORTANT CENTRAL/STATE ACTS, RULES & AMENDMENTS

THE DISTRICT COURTS OF MADHYA PRADESH VIDEO
CONFERENCING AND AUDIO-VISUAL ELECTRONIC LINKAGE

RULES, 2020
With intent to avoid delay in judicial proceeding due to non-availability of

parties, counsels, witnesses and accused, there is an urgent need for a user-
friendly video conferencing facility and other modes of audio-visual electronic
linkage for the purpose of hearing of the cases as well as recording of evidence
of witnesses unable to attend the Court. The information technology is a good
tool for speedy trial and speedy justice.

The video conferencing will be an integrated web technology capable of
running seamlessly over Internet/Intranet, Virtual Private Network (VPN) of
witness, accused and other stakeholders.

Therefore, in exercise of the powers, conferred by Article 227 of the
Constitution of India, read with Section 122 of the Code of Civil Procedure,
1908 (5 of 1908), Section 23 of the Madhya Pradesh Civil Courts Act, 1958 and
Section 477 of the Code of Criminal Procedure, 1973 (2 of 1974), the High court
of Madhya Pradesh hereby, makes the following rules regulating practice and
procedure pertaining to use of video conferencing for District Courts of Madhya
Pradesh, namely:-

CHAPTER I
PRELIMINARY

1. Short title, Application and Commencement. –

(i) These Rules shall be called the “The District Courts of Madhya
Pradesh Video Conferencing and Audio-Visual Electronic Linkage
Rules, 2020”.

(ii) They shall apply to Courts.

(iii) They shall come into force from the date of their notification in the
Official Gazette*.

2. Definitions. –

(i) In these Rules, unless the context otherwise requires, -

(a) “Advocate” means and include an advocate entered in any roll
maintained under the provisions of the Advocates Act, 1961 and
shall also include government pleaders and officers of the
department of public prosecution;

* Published in Gazette of Madhya Pradesh No. 47 dated 20th November, 2020.
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(b) “Commissioner” means a person appointed as commissioner
under the provisions of Code of Civil Procedure, 1908 (5 of 1908),
or the Code of Criminal Procedure, 1973 (2 of 1974) or any other
law for the time being in force;

(c) “Coordinator” means a person nominated as coordinator under
Rule 5;

(d) “Court” means Civil Courts established under Civil Courts Act,
1958, Criminal Courts as defined in Code of Criminal Procedure,
1973 (other than Court of Executive Magistrate), any other
Special Courts established under any Special Act, Family Courts,
Juvenile Justice Board(s) in the State of Madhya Pradesh and
shall includes a physical court and a virtual court or tribunal;

(e) “Court Point” means the courtroom or one or more places where
the court is  physical ly convened, or the place where a
commissioner or an inquiring officer holds proceedings pursuant
to the directions of the court;

(f) “Court Room” means the place or room or enclosed space in
which court of law is held in front of the judge(s);

(g) “Court User” means a user participating in court proceedings
through video conferencing at a court point and includes
presiding judge of court;

(h) “Designated Video Conferencing software” means a software
approved by the High court for the use of video conferencing;

(i) ‘‘Electronic records” shall bear the same meaning as assigned
under the Information Technology Act, 2000;

(j) “Exceptional circumstances” includes a pandemic, natural
calamities, circumstances affecting law and order where it is
expedient for effective administration of justice and any other
matter relating to the safety of the advocates, accused persons,
witnesses or any other required to be present before the court
and includes any such incident or circumstances which may be
declared to be an “exceptional circumstance” by the court;

(k) “Live Link” means and includes a live television link, audio-
video electronic means or other arrangements whereby a
witness, an accused, party, pleader, advocate (s) or any other
person required by court to remain present in the court while
physically absent from the courtroom is nevertheless virtually
present in the courtroom by remote communication using
technology to give evidence and be cross-examined or to present
arguments or assist the Court or for any other purpose in a
judicial proceeding;
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(l) “Institutional Remote Point” means the courtroom or one or
more places in the court complex where the remote point is
physically convened for facilitating the audio-visual electronic
linkage with courts points;

(m) “Remote Point” is a place where any person or persons are
required to be present or appear through a video link;

(n) “Remote User” means a user participating in court proceedings
through video conferencing at a remote point.

(o) “Required Person” includes:

(i) the person who is to be examined as a witness or
otherwise: or

(ii) person in whose presence certain proceedings are to be
recorded or conducted; or

(iii) an advocate or a party in person who intends to examine
a witness; or

(iv) any person who is required to make submissions before
the court; or

(v) any other person who is permitted by the court to appear
through video conferencing or other modes of audio visual
electronic linkage;

(p) “Rules” shall mean these rules and any reference to a rule,
sub-rule or schedule shall be a reference to a rule, sub-rule or
schedule of these rules;

(q) “Video conferencing” means and includes to conduct a
conference between two or more participants at different sites
by using computer networks to transmit audio and video data.

(2) The words and phrases used but not defined herein shall bear the
same meaning as assigned to them in M.P. Civil Court Rules, 1961;
Rules and Orders (Criminal); Code of Civil Procedure, 1908; Code of
Criminal Procedure, 1973; Information Technology Act, 2000 and the
General Clauses Act, 1897.

CHAPTER II
GENERAL PRINCIPLES

3. General Principles Governing Video Conferencing and other modes
of audio-visual electronic linkage. –

(a) Video conferencing and other modes of audio-visual electronic linkage
facility may be used at all stages of judicial proceedings and
proceedings conducted by the court, where a person is required to
be present or appear is located intra-state; inter-state or overseas.
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(b) all proceedings conducted by a Court by way of video conferencing
and other modes of audio-visual electronic linkage shall be judicial
proceedings and all the courtesies and protocols applicable to a
physical court shall apply to these virtual proceedings. The protocol
provided in schedule I shall be adhered to for proceedings conducted
by way of video conferencing and other modes of audio-visual
electronic linkage.

(c) All relevant statutory provisions applicable to judicial proceedings
including, but not limited to provisions of the M.P. Civil Court Rules,
1961; Rules and Orders (Criminal): Code of Civil Procedure, 1908
(hereinafter it will be called “C.P.C.”) Code of Criminal Procedure,
1973 (hereinafter it will be called “Cr.P.C.) Contempt of Courts Act,
1971, Indian Evidence Act, 1872 (abbreviated hereafter as the
Evidence Act) and Information Technology Act, 2000 (abbreviated
hereafter as the IT Act), shall apply to proceedings conducted by
video conferencing and other modes of audio-visual electronic linkage.

(d) Subject to maintaining independence, impartiality and credibility of
judicial proceedings and subject to such directions as the Chief Justice
may issue, courts may adopt such technological advances as may
become available from time to time for ensuring proper conduction of
proceedings through video conferencing and other modes of audio-
visual electronic linkage.

(e) The rules as applicable to a court shall mutatis mutandis apply to a
commissioner appointed by the court to record evidence and to an
inquiry officer conducting an inquiry.

(f) Unless expressly permitted, no person or entity, either at Court Point
or at Institutional Remote Point or at Remote Point, shall be permitted
to record the proceedings conducted by video conferencing or other
modes of audio-visual electronic linkage. In case of violation it will be
punishable in accordance with law.

(g) The person defined in rule 2 (i)(o) shall provide identity proof as
recognized by the Government of India/State Government/ Union
Territory to the court point coordinator via personal email. In case
identity proof is not readily available the person concerned shall furnish
the following personal details: name, parentage and permanent
address, temporary address if any and will make available as per
direction of the court, however the court may, upon satisfaction allow
such person to participate in proceedings without production of identity
proof.

4. Facilities recommend for Video Conferencing. –

The following equipment is recommended for conducting proceedings by
video conferencing at the Court Point and at the Institutional Remote Point:
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(i) desktop, laptop, mobile devices with uninterrupted internet connectivity
and printer;

(ii) device ensuring uninterrupted power supply;

(iii) video camera;

(iv) microphones and speakers;

(v) display unit;

(vi) document visualizer;

(vii) provision of a firewall;

(viii) adequate seating arrangements ensuring privacy;

(ix) adequated lighting;

(x) availability of a quiet and secure space;

(xi) scanner including mobile scanner.

5. Preparatory Arrangements. –

(1) There shall be a Coordinator both at the Court Point and at the
institutional Remote Point from which any required person is to be
examined or heard or is directed to remain present. However,
coordinator may be required at the remote point only when a witness
or a person accused of an offence is to be examined.

(2) In all civil and criminal courts, the persons nominated by the High
Court or the concerned District Judge within whose jurisdiction the
respective civil or criminal court is present, shall perform the functions
of the coordinators at the Court Point as well as the Remote Point as
provided in sub-rule (3)

(3) The coordinator at the Remote Point may be any of the following:

Clause Where the Advocate or Required
Person is at the following Remote
Point

The Remote Point Coordinator
Shall be

(a) Overseas An official of the relevant an
Indian Consulate/ Indian
Embassy/ High Commission of
India/ duly certif ied Notary
Public/ Oath Commissioner

(b) Court of another state or union
territory within the territory of India

Any authorized of f ic ial
nominated by the concerned
District Judge

(c) Mediation Centre or office of District
Legal Services Authority (including
Taluka Legal Services Committee)

Any Authorized off icial
nominated by the Chairperson
or Secretary of the concerned
District Legal Services Authority
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Clause Where the Advocate or Required
Person is at the following Remote
Point

The Remote Point Coordinator
Shall be

(d) Jail or prison The concerned Jai l
Superintendent or Officer in-
charge of the prison or any
other responsible of f ic ial
nominated by him

(e) Hospital, Public or Private, (whether
run by the Central Government, the
State Government, local bodies or
any other person)

Medical Superintendent or an
official authorized by them or
the person in charge of the
said hospital

(f) Observation Home, Special Home,
Children’s Home, Shelter Home, or
any institution referred to as a child
facility (collectively referred to as
child faci l i t ies) and where the
required person is a juvenile or a
child or a person who is an inmate
of such child facility

The superintendent or Officer
in charge of that child facility
or an off icial authorized by
them

(g) Women’s Rescue Homes, Protection
Homes, Shelter Homes, Nari
Niketans or any institution referred
to as a women’s facility (collectively
referred to as women’s facilities)

The Superintendent or officer
in-charge of that women facility
or an off icial authorized by
them

(h) In custody, care or employment of any
other government office, organization
or institution (collectively referred to
as institutional facilities)

The Superintendent or Officer-
in-charge of the institutional
facility or an official authorized
by them

(i) Forensic Science Lab The Administrative Officer in-
charge or their nominee

(j) In case of any other person The concerned Court may
appoint any person deemed fit
and proper who is ready and
willing to render their services
as a coordinator to ensure that
the proceedings are conducted
in a fair,  impart ial and
independent manner and
according to the directions
issued by the Court in that
behalf
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(4) When a Required person is at any of the Remote Points mentioned in
sub rules (3) and video conferencing facilities are not available at
any of these places the concerned court may formally request the
Principal District Judge, in whose jurisdiction the Remote point is
s ituated to appoint a coordinator for and to provide a video
conferencing facility from proximate place and suitable court premises.

(5) The Coordinator at both court Points and Institutional Remote Points
shall ensure that requirements set out in Rule 4 are complied with, so
that the proceedings are conducted seamlessly.

(6) The coordinator at the Remote Point shall ensure that;

(a) all advocates and/or required persons scheduled to appear in a
particular proceeding are ready at the Remote Point designated
for video conferencing at least 30 minutes before the scheduled
time;

(b) no unauthorized recording device is used;

(c) no unauthorized person enters the video conference room when
the video conference is in progress;

(d) the person being examined is not prompted, tutored, coaxed,
induced or coerced in any manner by any person and that the
person being examined does not refer to any document, script
or device without the permission of the court concerned during
the course of examination.

(7) Where the witness to be examined through video conferencing
requires or if it is otherwise expedient to do so, the Court shall give
sufficient notice in advance, setting out the schedule of video
conferencing and in appropriate cases may transmit non-editable
digital scanned copies of all or any part of the coordinator of the
concerned Remote Point designated in accordance with sub-rule (3).

(8) Before the schedule video conferencing date, the coordinator at the
Court point shall ensure that the coordinator at the Institutional Remote
Point or Remote Point receives certified copies, printouts or a soft
copy of the non-editable scanned copies of all or any part of the
record of proceedings which may be required for recording statements
or evidence, or for reference. However, these shall be permitted to
be used by the Required Person only with the permission of the court.

(9) Where Required person is connected from a place which is not a
Remote Point, or where no coordinator is available at Remote Point,
court shall ensure that Required Person receives all copies as
mentioned in preceding rule.

(10) Whenever require the court shall order the coordinator at the Remote
point or a the Court point to provide-
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(a) a translator in case the person to be examined is not conversant
with the official language of the court;

(b) an expert in sign languages in case the person to be examined
is impaired in speech and/or hearing;

(c) an interpreter or a special educator, as the case may be, in case
a person to be examined is differently abled, either temporarily
or permanently;

(d) a person for reading of documents in case the person to be
examined is visually challenged.

CHAPTER III
PROCEDURE FOR VIDEO CONFERENCING

6. Application for Appearance, Evidence and Submission by Video
Conferencing.-

(1) Any party to the proceeding or witness, save and except where
proceedings are initiated at the instance of the court or public
prosecutor, may move a request for video conferencing. A party or
witness seeking a video conferencing proceeding shall do so by
making a request in the form prescribed in schedule II.

(2) In the civil cases, any proposal to move a request to for video
conferencing should first be discussed with the other party or parties
to the proceeding, except where not possible or inappropriate, for
example in cases such as urgent applications. However the court may,
as its discretion, initiate process for hearing or any case through video
conferencing and other modes of audio-visual electronic linkage.

(3) On receipt of such a request and upon hearing all concerned persons
the court will pass an appropriate order after ascertaining that the
application is not filed with an intention to impede a fair trial or to
delay the proceedings.

(4) While allowing a request for video conferencing the Court may also
fix the schedule for convening the video conferencing.

(5) In case the video conferencing event is convened for making oral
submissions, the order may require the advocate or party in person
to submit written arguments and precedents, if any, in advance on
the official email ID of the court concerned.

(6) Costs, if directed to be paid, shall be deposited within the prescribed
time, commencing from the date on which the order convening
proceedings through video conferencing is received.
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7. Service of Summons.-

Summons issued to a witness who is to be examined through video
conferencing, shall mention the date, time and venue of the concerned
Remote Point and shall direct the witness to attend in person alongwith
proof of identity or an affidavit to that effect. Such summons may be served
through electronic means. However, the existing rules regarding service of
summons and the consequences for non-attendance, as provided in the
C.P.C. and Cr.P.C. shall apply with respect to service of summons for
proceedings conducted by video conferencing.

8. Examination of persons through video conferencing and other
modes of audio-visual electronic linkage.-

(1) Any person being examined, including a witness shall before being
examined through video conferencing, produce and submit proof of
identity by submitting and identity document issued or duly recognized
by the Government of India, State Government, Union Territory, or in
the absence of such a document, an affidavit attested by any of the
authorities referred to in section 139 of the C.P.C. or section 297 of
the Cr.P.C. as the case may be. The affidavit will inter alia state that
the person who is shown to be the party to the proceedings or as a
witness, is the same person, who is to depose at the virtual hearing.
A copy of the proof of identity or affidavit, as the case may be, will be
made available to the opposite party:

Provided that in absence of identity proof as required in sub-rule (1)
the identity of the person required to be present or appear shall be
confirmed by the court with the assistance of the co-ordinator at
remote point at the time of proceedings through video conferencing.

(2) The person being examined will ordinarily be examined during the
working hours of the court concerned or at such time as the court
may deem fit. The oath will be administered to the person being
examined by the coordinator at the Court Point.

(3) Where the person being examined or accused to be presented is in
custody, the statement or, as the case may be, the testimony may be
recorded through video conferencing. The court shall provide
adequate opportunity to the under-trial prisoner to consult with their
counsel before and after the video conferencing.

(4) Subject to the provisions for examination of witnesses contained in
the Evidence Act, before the examination of the witness, the
documents, if any, sought to be relied upon shall be transmitted by
the applicant to the witness so that the witness acquires familiarity
with the said documents. The applicant will submit an acknowledgement
with the court in this behalf.
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(5) If a person is examined with reference to a particular document then
the summon to witness must be accompanied by a duly certified
photocopy of the document. The original document should be exhibited
at the Court Point in accordance with the deposition of the concerned
person being examined.

(6) The court would be at liberty to record the demeanour of the person
being examined.

(7) The Court will note the objection raised during the deposition of the
person being examined and rule on them.

(8) The Court shall obtain the signature of the person being examined
on the transcript once the examination is concluded. The signed
transcript will form part of the record of the judicial proceedings. The
signature on the transcript of the person being examined shall be
obtained in either of the following ways.-

(a) If digital signatures are available at both the concerned Court
Point and Remote Point, the soft copy of the transcript digitally
signed by the presiding judge at the Court Point shall be sent by
the official e-mail to the Remote Point where a print out of the
same will be taken and signed by the person being examined. A
scanned copy of the transcript digitally signed by the coordinator
at the Remote Point would be transmitted by official email of the
Court Point. The hard copy of the signed transcript will be
dispatched after the testimony is over, preferably within three
days by the coordinator at the Remote Point to the Court Point
by recognised courier/registered speed post.

(b) If digital signatures are not available, the printout of the transcript
shall be signed by the presiding Judge and the representative
of the parties, if any, at the Court Point and shall be sent in non-
editable scanned formate to the official email account of the
remote point where a printout of the same will be taken and
signed by the person examined and countersigned by the
Coordinator at the Remote Point. A non-editable scanned formate
of the transcript so signed shall be sent by the Coordinator of
the Remote Point to the official email account of the Court Point
where a print out of the same will be taken and shall be made a
part of the judicial record. The hard copy would also be
dispatched preferably within three days by the Coordinator at
the Remote Point to the Court Point by recognised courier/
registered speed post.

(9) An audio-visual recording of the examination of witnesses shall be
prepared at the Court Point. An encrypted master copy with hash
value shall be retained as a part of the record.
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(10) The court may, at the request of a person to be examined, or on its
own motion, taking into account the best interest of the person to be
examined, direct appropriate measures to protect the privacy of the
person examined bearing in mind aspects such as age, gender,
physical condition and recognized customs and practices.

(11) The coordinator at the Remote Point shall ensure that no person is
present at the Remote Point, save and except the person being
examined and those whose presence is deemed administratively
necessary by the coordinator for the proceedings to continue.

(12) The court may also impose such other conditions as are necessary in
a given set of facts for effective recording of evidence (especially to
ensure compliance with rule 5 (6) (d).

(13) The examination shall as far as practicable, proceed without
interruption or the grant of unnecessary adjournments. However, the
court or the commissioner as the case may be will be at liberty to
determine whether an adjournment should be granted, and if so, on
what terms.

(14) The court shall be guided by the provisions of the C.P.C. and Chapter
XXIII, Part B of the Cr.P.C., the Evidence Act and the IT Act while
examining a person through video conferencing.

(15) Where a Required person is not capable of reaching the Court Point
or the Institutional Remote Point due to sickness or physical infirmity,
or whose presence cannot be secured without undue delay or
expense, the court may authorize conduct of video conferencing from
the place at which such person is located. In such circumstances the
court may direct the use of portable video conferencing systems.
Authority on this behalf may be given to the concerned coordinator
and/or any person deemed fit by the court.

(a) If the court thinks fit, the required person may be permitted by
the court to connect through video conferencing or other modes
of audio-visual electronic linkage from the place of his residence
or work.

(16) Subject to such orders as the court may pass, in case any party or
person authorized by the party is desirous of being physically present
at the Institutional Remote Point at the time of recording of the
testimony, such party shall make its own arrangement for appearance/
representation at the remote point.

(17) Where the court is of opinion, for the reasons recorded that, without
showing the document(s) evidence of the witness cannot be effectively
recorded, may decline to examine such witness through video
conferencing.
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9. Exhibiting or showing documents to witness or accused at a Remote
Point.-

If in the course of examination of a person at a Remote Point by video
conferencing, it is necessary to show a document to the person, the Court
may permit the document to be shown in the following manner:

(1) if the document is at Court Point, by transmitting a copy or image of
the document to the Remote Point electronically, including by email
and thereafter taking a printout of it at the Remote Point;

(2) if the document is at the Remote Point, by transmitting a copy (not
editable) /image of the same to the Court Point electronically including
by email. The hard copy of the document counter signed by the witness
and the coordinator at the Remote Point shall be dispatched to the
Court Point via authorized courier/registered speed post.

10. Ensuring seamless video conferencing.-

(1) The advocate or Required Person shall address the court by video
conferencing from a specified Remote Point on the date and time
specified in the order issued by the court.

(2) If the proceedings are carried out from any of the remote point(s) (in
situations described in rules 5(3)(a) to 5(3)(i) the Coordinator at such
Remote Point shall ensure compliance of all technical requirements,
However, if the proceedings are conducted from a Remote Point falling
in the situation contemplated under Rules 5 (3)(i) such as an
advocate’s office, the coordinator at the Court Point shall ensure
compliance of all technical requirements for conducting video
conferencing at both the Court Point and the remote point.

(3) The coordinator at the Court Point shall be in contact with the
concerned advocate or the Required Person and guide them in regard
to the fulfilment of technical and other requirements for executing a
successful hearing through video conferencing. Any problem faced
by such Remote User shall be resolved by the Court Point Coordinator.
The Court Point Coordinator shall inter alia share the link of the video
conferencing hearing with such Remote users.

(4) The coordinator at the Court Point shall ensure that any document or
audio-visual files, emailed by the Remote user, are duly received at
the Court Point.

(5) The coordinator at the Court Point shall also conduct a trial video
conferencing preferably 30 minutes pr ior to scheduled video
conferencing in order to ensure that all the technical system are in
working condition at both the Court Point and the Remote Point.

(6) At the scheduled time, the coordinator at the Court Point shall connect
the Remote User to the court.
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(7) On completion of the video conferencing proceeding the court shall
mention in the order sheet, the case conducted through video
conferencing.

(8) The court shall also record its satisfaction as to clarity, sound and
connectivity for both Court Users and Remote Users.

(9) On the completion of video conferencing, if a Remote User is of the
opinion that they were prejudiced due to poor video and/or audio
quality, the Remote User shall immediately inform the coordinator at
the Court Point, who shall in turn, communicate this information to
the court without any delay. The court shall consider the grievance
and if it finds substance in the grievance may declare the hearing to
be incomplete and the parties may be asked to re-connect or make a
physical appearance in court.

11. Examination of accused and witnesses.-

(i) The court may, at its discretion, authorize detention (except first judicial
remand and police remand) of an accused, by video conferencing or
other modes of audio-visual electronic linkage.

(2) Save as otherwise provided the court may, for reasons to be
recorded in writing examine a witness or frame the charges in
criminal trail or examine a witness u/s 164 of Cr.P.C. or record
the statement of the accused under section 313 Cr.P.C. through
video conferencing while observing all due precautions to ensure
that the witness or the accused as the case may be is free from
any form of coercion, threat or undue influence.

(3) In plea bargaining matters, on an application from an accused
not previously convicted, the court may in its discretion arrange
a meeting of accused with the victim through video conferencing.
The court may provide an opportunity to the pleaders of
respective parties to participate in the meeting where, after the
meeting, a satisfactory disposal of the case is probable, the court
shall record this fact and may, in its discretion, dispose of the
case on the basis of plea-bargaining, as per law.

CHAPTER IV
GENERAL PROCEDURE

12. General Procedures.-

(1 The procedures set out hereinafter in this chapter is without prejudice
to the procedure indicated elsewhere in these rules qua specific
instances in which proceedings are conducted via video conferencing.

(2) The coordinator at the Court Point shall ensure that video conferencing
is conducted only through a Designated Video Conferencing Software.
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However, in the event of a technical glitch, the concerned court may
for reasons to be recorded permit the use of a software other than
the Designated Video Conferencing Software for video conferencing
in that particular proceeding.

(3) The identity of the person to be examined shall be confirmed by the
court with the assistance of the coordinator at the Institutional Remote
Point in accordance with Rule 8(1) at the time of recording of the
evidence and the same must be reflected in the order sheet of the
court.

(4) In civil cases, parties requesting for recording statements of the person
to be examined by video conferencing shall confirm to the court, the
location of the person, the willingness of such person to be examined
through video conferencing and the availability of technical facilities
for video conferencing at the agreed upon time and place.

(5) In criminal cases, where the person to be examined is a prosecution
witness or a court witness or a person is to make submission for
prosecution or where a person to be examined is a defence witness
or a person is to make submission for defence, the counsel for the
prosecution or defence counsel or the accused, as the case may be
shall confirm to the court the location of the person, willingness to be
examined by video conferencing and the time, place and technical
facility for such video conferencing.

(6) In case the person to be examined or appeared is an accused, the
prosecution/defence counsel will confirm the location of the accused
at the Remote Point.

(7) If the accused is in custody and not present at the Court Point, the
court will order a multi-point video conference between itself, the
witness and the accused in custody to facilitate recording of the
statement of the witness (including medical or other expert). The Court
shall ensure that the defence of the accused is not prejudiced in any
manner and that the safeguards contained in Rule 8(3) are observed.

(8) Whenever required, the coordinator at the Remote Point shall be paid
such amount as honorarium as may be directed by the court in
consultation with the parties.

13. Costs of Video Conferencing.-

In the absence of rules prescribed by the concerned court, the court may
take into consideration following circumstances when determining and/or
apportioning the costs of video conferencing :

(1) In criminal cases, the expenses of the video conferencing facility
including expenses involved in preparing soft copies/certified copies
of the court record and transmitting the same to the coordinator at
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the Remote Point, and the fee payable to translator/interpreter/special
educator, as the case may be, as also the fee payable to the
coordinator at the Remote Point, shall be borne by such party as
directed by the Court.

(2) In civil cases, generally, the party making the request for recording
evidence, through video conferencing shall bear the expenses.

(3) Besides the above, The court may also make an order as to expenses
as it considers appropriate, taking into account rules/instructions
regarding payment of expenses to the complainant and witnesses, as
may be prevalent from time to time.

(4) It shall be open to the Court to waive the costs as warranted in a
given situation.

14. Conduct of Proceedings.-

(1) All advocates, Required Persons, the party in person and/or any other
person permitted by the Court to remain physically or virtually present
(hereinafter collectively referred to as participants) shall be abide by
the requirement set out in Schedule-I.

(2) Before the commencement of video conferencing all participants, shall
have their presence recorded. However, in case a participants is
desirous that their face or name be masked, information to that effect
wil l be furnished to the Court Point Coordinator prior to the
commencement of the proceeding.

(3) The Court Point Coordinator shall send the link/meeting ID/Room
Details via the email id/mobile number furnished by the advocate or
Required Person or other participant permitted to be virtually present
by the Court. Once the proceeding have commenced, no other persons
will be permitted to participate in the virtual hearing, save and except
with the permission of the court.

(4) the participants, after joining the hearing shall remain in the virtual
lobby if available, until they are admitted to virtual hearing by the
coordinator at the Court Point.

(5) Participation in the proceedings shall constitute consent by the
participants to the proceedings being recorded by video conferencing.

(6) Establishment and disconnection of links between the Court Point and
the Remote Point would be regulated by orders of the court.

(7) The court shall satisfy itself that the advocate, Required person or
any other participant that the court deems necessary at the Remote
Point or the Court Point can be seen and heard clearly and can clearly
see and hear the court.
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(8) To ensure that video conferencing is conducted seamlessly, the
difficulties, if any, experienced in connectivity must be brought to the
notice of the court at the earliest on the official email address and
mobile number of the Court Point coordinator which has been furnished
to the participant before the commencement of the virtual hearing.
No complaint shall be entertained subsequently.

(9) Wherever any proceeding is carried out by the court under these
rules by taking recourse to video conferencing, this shall specifically
be mentioned in the order sheet.

15. Access to Legal Aid Clinics/Camps/Lok Adalats/Jails Adalats.-

(1) In conformity with the provisions of the legal Services Authorities Act,
1987 and the laws in force, in proceedings related to Legal Aid Clinics,
Camps, Lok Adalats or Jail Adalats, any person who at the Remote
Point is in Jail or prison shall examined by the Chairman/Secretary of
the District legal Service Authority or Taluka Legal Service Committee
or Members of Lok Adalats before passing any award or orders in
accordance with law.

(2) Such award or order shall have the same force as if it was passed by
the regular Lok Adalat or Jail Adalat.

(3) Copy of the award or order and the record of proceeding shall be
sent to the Remote Point.

16. Third Parties to the case.-

(1) Third parties will  be al lowed to remain present dur ing video
conferencing upon a specific order being issued by the concerned
court. Each court shall be guided by such general or special orders
made in that regard by the Chief Justice of the High Court in exercise
of their administrative jurisdiction.

(2) Where, for any reason, a person unconnected with the case is present
at the Remote Point, that person shall be identified by the coordinator
at the remote Point at the start of the proceedings and the purpose of
the presence of that person shall be conveyed to the court. Such a
person shall continue to remain present only if ordered so by the
court.

CHAPTER V
MISCELLANEOUS

17. Power to Relax.-

The Chief Justice may, if satisfied that the operation of any rule is causing
undue hardship, by an order dispense with or relax the requirements of
the rule to such extent and subject to such conditions, as may be stipulated
to deal with the case in a just and equitable manner.
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18. Repeal and Savings.-

The District Court of Madhya Pradesh Video Conferencing Rules, 2018
and guidelines, if any, corresponding to these Rules, in force immediately
before the commencement of these rules are hereby repealed:

Provided that any order made or action taken under the rules so repealed
shall be deemed to have been made or taken under the corresponding
provisions of these rules.

19. Residual Provisions.-

Matters with respect to which no express provision has been made in these
rules, shall be decided by the court consistent with principle of furthering
the interest of justice.

SCHEDULE-I
1. All participants shall wear sober attire consistent with the dignity of the

proceedings. Advocates shall be appropriately dressed in professional attire
prescribed under the Advocates Act, 1961. Police officials shall appear in
the uniform prescribed for police officials under the relevant statute or
orders. The attire for judicial officers and court staff will be as specified in
the relevant rules prescribed in that behalf by the High Court. The decision
of the Presiding Judge or officer as to the dress code will be final.

2. The case will be called out and appearances shall be recorded on the
direction of the court.

3. Every participant shall adhere to the courtesies and protocol thet arc
followed in the physical court. Judges will be addressed as “Madam/Sir” or
“Your Honour”. Official will be addressed by their designation such as
“Reader /Execution Clerk/Court Master/Stenographer/Deposition Writer”.
Advocates will be addressed as “Learned Counsel/Senior Counsel”.

4. Advocates, Required Persons, parties in person and other participants
shall keep their microphones muted till such time as they are called upon
to make submissions.

5. Remote Users shall ensure that their devices are free from malware.

6. Remote Users and the Coordinator at the Remote Point shall ensure that
the Remote Point is situated in a quiet location, is properly secured and
has sufficient internet coverage. Any unwarranted disturbance caused
during video conferencing may, if the presiding Judge so directs, render
the proceedings non-est.

7. All participants’ cell phones shall remain switched off or in air plane mode
during the proceedings.

8. All participants should endeavour to look into the camera, remain attentive
and not engage in any other activity during the course of the proceedings.
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SCHEDULE-II
Request form for Video Conference

1. Case Number/CNR Number (if any)

2. Cause Title

3. Proposed Date of Conference (DD/MM/YYYY)

4. Location of the Court Point (s):

5. Location of the Remote Point (s):

6. Name & Designation of the Participants at the Remote Point: __________

7. Reasons for Video Conferencing:
In the matter of:

8. Nature of Proceedings: Final Hearing  Interim Hearing 

Others 

I have read and understood the provisions of Rules for Video
Conferencing for courts (hyperlink). I undertake to remain bound by
the same to the extend applicable to me. I agree to pay video
conferencing charges, if so directed by the Court.

Signature of the applicant/authorised signatory:
Date

A) Name of the Court :

B) Hearing :

Held on (DD/MM/YYYY)

Commencement Time:

End Time :

Number of hours :

C) Costs :

Overseas transmission charges if any :

To be incurred by Applicant/Respondent :

To be shared equally :

Waived; as ordered by the Court :

Signature of the authorised Officer :

Date

For use of Court Point Coordinator

REGISTRAR GENERAL



e/;izns'k mPp U;k;ky;] [k.MihB bUnkSj

e/;izns'k mPp U;k;ky;] [k.MihB Xokfy;j



e/;izns'k mPp U;k;ky;] tcyiqj

e/;izns'k jkT; U;kf;d vdkneh
e/;izns'k mPp U;k;ky;] tcyiqj & 482 007


