JOTI JOURNA

APRIL 2015 (BI-MONTHLY)

HeZ] Yo Tl —Mad IThi<ar

i TE9 3Ty FOTaTer, STa@g? - 482 007

MADHYA PRADESH STATE JUDICIAL ACADEMY
HIGH COURT OF MADHYA PRADESH, JABALPUR - 482 007



JOTI JOURNAL APRIL - 2015
SUBJECT- INDEX

qHIEH I 23
PART-I
(ARTICLES & MISC.)
1. Photographs 25
2. Duty of the Court in sustaining the sanctity of the Code of Criminal 27
Procedure
PART-II
(NOTES ON IMPORTANT JUDGMENTS)
ACT/ TOPIC NOTE PAGE
NO. NO.

ACCOMMODATION CONTROL ACT, 1961 (M.P.)

I frEFer iferfras, 1961 (1.9)

Section 3 — Whether suit filed by the Secretary on behalf of the plaintiff public Trust without
joining the other trustees as plaintiffs is maintainable? Held, Yes, because the Secretary was
authorized by the Trust to file the suit on its behalf by resolution of the General Body in which
all the trustees, except one, were present and signed the resolution — Nothing on record to

indicate any dissent on the part of trustee who has not signed the resolution.

ERT 3 — T ISP I B AR A FiUg gRT 9 are =g _TAT B |IIfad ey

fga1 ver foar war, 98 Iax v 2? AfufverifRa fear war, & waife wfug &1 a1

ERT IFPHT AR A a1 YRd A ® [ AT B & yIard gRT Afrea



T o7 fOoRTH T = B ITaT I SURY 9 3N S84 URAd R EdRR fhy o — 3ifierg
R UGT §B 8l o A I8 s =l & b 9 IR & gd[d R eeR I8l & 39
aragHf o | 62* 131

ARBITRATION AND CONCILIATION ACT, 1996
ey R Geolw siferfaw, 1996

Sections 2 (1) (e), 11, 34 and 42 - Which Court will have the jurisdiction to entertain and
decide an application under section 34 of the Act, 19967

The reference is answered as follows:-

(a) Section 2 (1) (e) contains an exhaustive definition marking out only the Principal Civil Court
of original jurisdiction in a district or a High Court having original civil jurisdiction in the State,
and no other court as “court” for the purpose of Part-1 of the Arbitration Act, 1996.

(b) The expression “with respect to an arbitration agreement” makes it clear that Section 42
will apply to all applications made whether before or during arbitral proceedings or after an
Award is pronounced under Part-1 of the 1996 Act.

(c) However, Section 42 only applies to applications made under Part-l if they are made to a
court as defined — Since applications made under Section 8 are made to judicial authorities
and since applications under Section 11 are made to the Chief Justice or his designate, the
judicial authority and the Chief Justice or his designate not being court as defined, such
applications would be outside Section 42.

(d) Section 9 applications being applications made to a court and Section 34 applications to set
aside arbitral awards are applications which are within Section 42.

(e) In no circumstances can the Supreme Court be “court” for the purposes of Section 2 (1) (e),
and whether the Supreme Court does or does not retain seisin after appointing an Arbitrator,
applications will follow the first application made before either a High Court having original
jurisdiction in the State or a Principal Civil court having original jurisdiction in the district as
the case may be.

(f) Section 42 will apply to applications made after the arbitral proceedings have come to an
end provided they are made under Part-I,

(g) If a first application is made to a court which is neither a Principal Court of original
jurisdiction in a district or a High Court exercising original jurisdiction in a State, such
application not being to a court as defined would be outside Section 42. Also, an application
made to a court without subject matter jurisdiction would be outside
Section 42.

&RT 2 (1) (3). 11, 34 AR 42 — GRT 34 AeIY AR Forg JRAIH, 1996 HT MMIGH TV FHRA
g FRIPd B @ AABIRGT fbd IR B1 BR? 39 RBRA BT A9 AR B UIs gRT
SR THR RTAT HIF AT BT I8 e fhar T |

63* 131



Sections 7 and 8 — (i) Non-arbitrable dispute referred to arbitrator — Effect — Even if an issue
is framed by the Arbitrator in relation to such a dispute, there cannot be a presumption or a
conclusion to the effect that the parties had agreed to refer the issue to the arbitrator.

(i) Contract with regard to arbitration — Should be in writing — It cannot be presumed.
€RT 7 3R 8 — () ARIRY §RT MUSRT I7 9 & el fAarg ARy & <R — waa —
AR gRT VA fdare @ ar # afe faamee A frfaa o= fear 7o 81 a9 i = @18 Sugwon
B DY S FHAT AT ST BT Aspy TE Fwren S Ahar @ uedR S fAdre B AR
BT R &= H AgHd I |

(i) armR & IR # Wfgr — fafea # @ @Ry - e @ERY ordy @)
JULROT &l Dbl S Hebell | 64 132

Sections 16, 34 (2) (b) and 34 (2) (b) (ii) — (i) Objection on jurisdiction of the tribunal —

Taking after submission of the statement of defence — “The subject-matter of the dispute is not

capable of settlement by arbitration” whether it is an objection on jurisdiction? Held, No — It is
related to section 34 (2) (b) of the Act, 1996 and not to section 16 of the Act of 1996.

(ii) Challenging the award on the ground that it is in conflict with public policy of India as
provided under section 34 (2) (b) (ii) — It cannot be equated with the contention that tribunal
under the Central Act does not have jurisdiction whereas the tribunal under the State Act has
jurisdiction to decide the dispute — Public policy of India is referable to public policy of Union

of India and not of an individual State.

€IRT 16, 34 (2) (1) 3R =T 34 (2) () (i) — () FRT & FFIRBR BT Ui — wfoReT
P FUT THd B o1 B g VE IqMfd o —  fRam @ vw avg,
AIERY §RT FUCR SIM & A7 81 &7 1 I8 &SGR &I AMfcd © 2 fwieiRa fwar
T2 I8 9RT 34 (2) () S, 1996 ¥ AT € GaRT 16 STRITH, 1996 W ey & B |

(i) 3aTE B ARA BT ABIT B [IFg B B AR W FART AT ST B gRT 34 (2) @) (i) B
3T 8 — U8 39 T & FAGS 7Bl © & i IRM & d8d Tied Afdexer o faae &
fRTEART BT SFTREHR T2l 2 dfcd 50 ARTRE & A ST SMAHR H &b R & — WRd
DI AT BT ATEY AR FF DI AN H © 7 DI {5 50 B AT 4 | 65

Sections 31 (7) (a) and 37(1) (b) — Word “sum” used in section 31 (7) (a) and 31 (7) (b) — As

per section 31 (7)(a), an award for payment of money may be inclusive of interest and the

“sum” of the principal amount plus interest may be directed to be paid by the Arbitral Tribunal
for the pre-award period — As per section 31 (7)(b), the Arbitral Tribunal may direct interest to
be paid on such “sum” for the post-award period at which stage the amount would be the sum
arrived at after the merging of interest with the principal ; the two components having lost their
separate identities.



€RT 31 (7) (@) 3R 31 (7) () — wsg "R S B arr 31 (7) @) R oRT 31 (7) (@) H
UIad BT 8 — ORT 31 (7) (¥) & STJHR 3@ H I &9 & YA & ford 81 &l enfAe &
|HAT &, "R H A & AR + TS QT B BT Qe AR IO § Fhdll & Sl b
JaArs H Y B @Y W W@ T - gxT 31 ()@ & AR
AR JMfYHRT VAl “IIRT R @R & AT FHT A 37 FT S T Wbl @ — S WA W
G H A1 Aol 81 ST & — QI WG FeId He 3R TSl U1 Uode] UgaM S99 ol WR
Gl <d 2 66 136

CIVIL PROCEDURE CODE, 1908
fafasr gfeear afsdr, 1908

Section 9 — Maintainability of suit for recovery of money against sick company — The suit could
lie and proceeded with only after express consent of the BIFR (Board for Industrial and

Financial Reconstruction).
aRT 9 — e a1 MR S0 @ Ovg g7 gell & aig @ GvoiRar — U a8 i &

IS STgART ¥ & ™I S |halT & | 67 (i) 137

Section 149 and Order 41 Rule 3-A - (i) Effect of non-filing of application under  Order 41
Rule 3-A CPC for condonation of delay along with memorandum of appeal — The defect can be
rectified — It can happen due to some mistake or lapse as the appellant may omit to file the

application under Order 41 Rule 3A CPC alongwith the appeal.

(ii) Appeal filed without any payment of court fees — The required court fees was duly paid later
on or at the time of refiling - It should be construed that such payment of court fees was
deemed to have been paid on the date on which the appeal was originally presented by virtue
of the implication of Section 149 CPC.

(iii) Principles that should be kept in mind while condoning delay — Explained in para 23.

€IRT 149 3R ARIT 41 FAH 3-.¥ — () i & S0 & AT M<eT 41 g9 3-y A=Al &
e A &[T B & ol Uga 9 HRA BT Y9d — U FfS GuIRI ST Ahall & — FAidh Q4T
B A&l © & ol e o1 g& & dRoT rdemeft srfiar & wrer amewr 41 fH 3.y AL F

JMMIST TR B | I AT B |

(ii) oie ST Rl =IRITerd Yoob & YA D UK DI T8 — LIS A Yodb a6 H AT

A & YT WISel HRd AHY AT BR &1 Tg — I8 A ST AN Bl Hefa: Al Sfd Yl
BI TS o ST AP I URT 149 WYL & UST H RIS Yob BT JIAM PR (AT T=7 o1 |

(iii) facia @1 &1 SR T ARTSH H W o dTel Rigid — IRT 23 # 9aa T |

68 140




Section 152 — (i)Scope of Section 152 of CPC — Only accidental omissions or mistakes may
be corrected — Not all omissions and mistakes — The omission or mistake which goes to the
merits of the case is beyond the scope of Section 152 — Clerical or arithmetical mistakes in

judgments, decrees or orders may be corrected.

(ii) In this case, High Court has allowed the application under Section 152 CPC and directed
that preliminary decree be amended — In the light of Order 20 Rule 18 (2) CPC in preliminary
decree, not only the right of the plaintiff but also the rights and interests of others can also be

declared — The Apex Court held High Court had not committed any mistake of law.

HRT 152 — (i) RT 152 VUL FT TR — B MHRHEH 9T AT FfE GRS Tl & —
| 9 IR FeAT e — VAl ot A1 FfE ST USROT & USRI b Il © g8 ERT 152 & [ARIR
H aeR © — oo ar i Fiedt i f B Fow, @1 ar e d g3 81 9 ganl of
HaHdd B |

(i) 9 AMe H ST U™ T ORI 152 AU @7 3mded Wi fhar ik I fAder Ry fe
URME i # dened fdhar S| emeer 20 g 18 (2) AW & ydrer # RS o # =
BHId a4l © MABR dfed T UGTHRI & ISR AR Ba  9Iffd B S I & — Hal

e 7 ug afafeiRa fear o 9w wmrem T v axe @R A @ g TE @ 2
69 143

Order 16 Rule 2 — Plaintiff claimed mesne profit — He wants to prove the prevalent market rate
of the properties in the locality — Filed application under Order 16 Rule 2 CPC — Trial court
rejected the same on the ground that under Section 10 of M.P. Accommodation Control Act,
1961 the plaintiff has remedy to approach RCA for fixation of standard rent — Held, the trial
court has lost sight of the fact that section 10 of the Act has no application to the facts of the
case as the plaintiff is not claiming standard rent — Order of trial court reversed.

ARY 16 A 2 — Iy 9 AT o &1 a7 fhar — a8 99 &F # wufardt & ydferd
IR SR YOI H_AT Iedl @ — SS9 AR 16 A 2 AL &7 e far — fgRo
A A AMEd 39 MR W R\ fdEwm @ 9 @ gRT 10
AU, WF FRE R, 1961 & d8d AWe  feRmr FEiRd wRam @ foR
IRHY. & YN OTH BT IUAR Uil 8 — AR far a1, f[IaRer =marera 7 39 @2 &
e # e @ ® 6 g & qei # ORT 10 A arp w9 g @ w@ifs ardl 7 A

fRII &1 grar g} fFaT 8 — fOuRYT TS T Y Sole T | 70 145

Order 22 Rules 4 and 5 — Defendant died during pendency of appeal — Appellate court
allowed the application under Order 22 Rule 4 CPC without proper inquiry — Hon’ble the
Apex Court held that after following proper procedure prescribed in Order 22 Rule 5

CPC, the appellate court should have decided, who are the LRs of deceased and under



what capacity — Before deciding this material question the appellate court cannot proceed to

decide the appeal on merits — It may take recourse to proviso of Order 22 Rule 5 CPC.

AT 22 PR 4 3R 5 — a0 & <fdd 81 & SRE UfEd @ 977 g8 — Ul =ITer
H amewr 22 A 4 AN 1 e R S & 1 WeR #R foran — Adtea =marer |
JMFEIRT fhar @1 il <aerd &1 e 22 e 5 AL o fafka ufshar &1 srured
IS T8 REIRS] AT ElIER Edl CaE| LGED Eal
faftres gfaff 2 ok f5d 2R 9 & — 39 aifcas Ued & FR1aRTT & g4 ordied =amarera ardid
H 3N BRIAET T8l PR Fhdl AR AU Pl PRI WR FRIGT T8I B Al — d8 3MQe 22

o 5 NN & WIP & FERT W of Fohahl 2 |

71 (i) 146
Order 23 Rule 3-A - Can the validity of a decree passed on a compromise be challenged in a
separate suit? Held, No — When a question relating to lawfulness of the agreement or
compromise is raised before the court that passed the decree on the basis of such agreement
or compromise, it is that court alone which can decide the question —The court cannot direct

the parties to file a separate suit — Such suit will not be maintainable in the light of Order 23
Rule 3-A CPC.

AT 23 19 3-Y — 91 U Fsid & SR WR UIRA S &l Jenfddr &7 Ud JoId d1Q
ERT AR & S Fahdll & ? AMFLiRT fbar 71, 81 — S Usp 3y AT FHSI BT qei=apa]
A AT U (B RITe & |HeT T 99 AHEi AT 3T & JAER UR ATAT YIRS B
off ITH BT & — DA T8I IR S U Bl FRIGA PR Fdhell @ — I8 IR U&IDRI
P AP A6 W PRI BT MW T8I 7 AHdl § — VA a8 AR 23 MM 3y gl &
yHTRT H T AR T B | 72 149

Order 30 Rule 10 — What is sole proprietorship concern? When an individual uses a fictional
trade name in place of his own name is called sole proprietorship concern as provided under
Order 30 Rule 10 CPC.

AR 30 I 10 — U Al WRISSRT H9+ T & ? od Udh Fgfdd Tdh bloul~idh
AMUIR® AT SHD I B AF b I TR STIRT AT & al 39 Al WTIRISSRBT HI9- el
SITdT 8 — oiT &1 31meer 30 g 10 i & graem 2

73* 150

CONSTITUTION OF INDIA
ARd &1 Adfqerm=

Articles 14, 15 and 39 (d) — See Rules 9 and 11-A of the Judicial Service Pay Revision,
Pension And Other Retirement Benefits Rules, 2003.

\



ITBT 14, 15 AR 39 (B1) — <& RS A1 Ia9 FRewn, Yo IR o= FarAgfed o
™ 2003 @1 9 9 3R 117 98* 189

CRIMINAL PROCEDURE CODE, 1973
gug yfhar wizdr, 1973

Section 31 — How to run sentences where there is one trial and the accused is convicted in
two or more offences? Held, section 31 Cr. P.C. gives full discretion to the court to order
sentence for two or more offences in one trial to run concurrently, having regard to the nature
of offences and attendant aggravating or mitigating circumstances — The discretion has to be
exercised along the judicial lines and not mechanically — It is not a normal rule to order the
sentences to be consecutive and exception is to make the sentences concurrent.

€IRT 31 — S8l Y& faaRoT 3 AfRgad o1 a1 a1 11 4 31 ol # qwfdg fvar war 2
— TUS HY Tl (YN SIG) — AWFEiRT fam, &RT 31 SU™H. RS B ol
faPIeR <l & 6 <IrTe™ JAuREl BI UPpia, THR AT AHROT & URRARRT BT T8 gY
U fdIROT H QT AT o7 STURTET BT GUS AR ddd BT M § Addl 2| [AdHeaR
% fem # SR Her B € 9 5 ity a9 v e 9 e T8 2 @ gve
TP & 918 Y YA O & d G0 ArRI—HTRI Il Ud Udle 8IdT 2| 74 150

Section 53-A — Medical examination of accused during investigation — Prosecution filed application under
section 53-A Cr.P.C. opposed by accused — According to prosecution, earlier examination was conducted to find
out whether there is any mark of violence on the accused — Held, it is the prime duty of the accused to co-
operate with the investigating agency — The ground of delayed medical examination can be raised at the time of

trial.

€IRT 53-U — 3AYM & SR IfWgad HI fHfhcdr aRieror — Afded o ORT 53 U 9.9, &
FIH ATdeT UK (AT — AT 1 DT AR a1 — SIS & ATAR Yd H MY BT
T A FT XA B o Farm T o 6 eifiged R R & e fae dr 98 g -
sifafaefRa fawam Tam, 7' siftRgad &1 wala dda 2 {6 98 Igu™ Toikdl & WRT F8anT &,
facifaa feferear aRietor &1 MUR faaReT & FHI ISR S AHhal 81 97* 188

Sections 125 and 354 — Grant of maintenance — Section 125 (2) Cr.P.C. impliedly requires the
court to consider making the order for maintenance effective from either of the two dates i.e.
from the date of order or from the date of application, having regard to the relevant facts — The
court should record reasons in support of the order passed by it in both eventualities as
provided under section 354 (6) of the Cr.P.C.

€IRT 125 3JAIX 354 — ¥ROT GIYOT AR HRAT — &RT 125 (2) T, W FI F ~IrITAd
H IT AUAT BT © [P g8 WROT UIYOT T JATel & H ¥ [Hdl IR &, gawra qear

Vil



& YBI H, Y9I 991 AT Y Bl dRIG F AT AMAET Bl dRKG F | TR B SID
AR B AT H ST B MmN H BRT JAfRIRIT BT wfRY SN B aRT 354 (6) T U, H

Urae = § | 75 152

Sections 164 and 439 - Statements of two prosecutrix recorded under section 164 Cr.P.C. for
bail, use of —There are contradictions in the statements of both the prosecutrix regarding the
place of occurrence — It can be used only for corroboration or contradiction purpose during trial

— Application under section 439 Cr.P.C. rejected.

€IRT 164 3R 439 — <1 AMAFTAT & GRT 164 TUvS Uihar Afedr & 3fava fAfeRaq weml
BT SHET & ol STANT — QM1 Il & HUF § gl @ U & IR H fRem™RN § —
U @RT 164 TUE. & $HF) IC I WIS & I 9 [IORY & I SN H arr o

bl & — URT 439 S UG, BT de EiRel fhar| 95* 185

Sections 190 and 204 - (i) Magistrate is empowered to issue process against a person who

has not been charge-sheeted provided sufficient material is available in the police report
showing his involvement in the crime — He is also empowered to ignore the conclusion arrived
at by the 1.O. and apply his mind independently on the facts emerging from the investigation

and take cognizance of the case.

(ii) Principle of “alter ego” when applied — Explained in para 39.

&RT 190 3R 204 — () 7oRge W ofdd & fovg 9 gfo 7 o sifmT o3 # sifagad
TEI gARIT © SRRl SRl &R1 & oy v @, fbg S9 «fdd & fdwg gforw ufdaes 4
SHG IR H AHA BT g B forg gaTw AFEN BMT wfRy — 9 (ARRgT) SrgHu
AEBR ERT Mdblel T =Py PI 3 B & 07 A & AR AM & qAl Sl B
T & W B ¥ 99 WR Wdd ARTSH o bl 8 AR TR0 H A of Ahall ¢ |

(i) aTeeR ST BT RAGId B9 AN BT & — URT 39 H FHSIAT 7T |

88 171

Sections 197 and 482 - (i) Sanction for prosecution — Necessity — During discharging official
duties, if a public servant enters into a criminal conspiracy or indulges in criminal misconduct,
such misdemeanour on his part is not to be treated as an act in discharge of his official duties
and therefore, provisions of section 197 of the Code will not be attracted — No sanction for

prosecution is necessary.

(ii) After losing battle in civil proceeding — Filing of complaint — Attempt to convert a case of
civil nature into a criminal prosecution by the respondent — Amounts to abuse of process of

law.

Vil



SIRT 197 3R 482 — (i) AT FaA™ @1 AFART — IMaRIHAT — AR TH oAl Had AU
BRI diedl & Fa8d & SR SRS SSIF AT WIS GRIRYT § A Bl & af
SHD U RIS FAT BT GRITCIM Hededi bl a8 T8 AF S Fdhdl & AR UH d g7
197 JMMHT B B & — AMNAIS TAT DI AT BT MALIHAT &l Bl |

(i) Rifder SrREE § wisa 81 9 @ 918 — uRae Tgd ax — Ua RIfdd 9fid & A/Te &I
qifss #wMel H URafflda @1 & uyxei g’ owaE fewm o mm - I8
fafer o uforar & SHUANT & FHE 7| 76 153

Sections 200 and 204 - See Sections 138, 142 and 145 of the Negotiable Instruments
Act, 1881

ETRT 200 3R 204 — < W=y forad i ga, 1881 & 9RT 138, 142 31N 145
109 203

Sections 235 and 248 (2) - Hearing on a sentence to accused by the appellate court — Where
there is minimum sentence prescribed and same has been awarded by the appellate court and
no prejudice is caused to the accused, it is not necessary to follow the procedure under section
235 Cr.P.C.

€RT 235 3R 248 (2) — 3l AT §RT WY BT TUS & U W AT ST — ofgl
g7aH T fAfed € SR @€l sdlel =rATerd gRT AT O R8T & SR Sud figed & fEal W
DI UfTRd R &1 R € — I8 MaeId 81 © [$ ORI 235 SUE. H Iadcls UlhdT & ITe
foar SRy | 77 (ii) 155

Section 309 — Unnecessary adjournments — Duty of Court is to see that not only the interest

of the accused as per law is protected but also the societal and collective interest is
safeguarded — Cross-examination of a witness should not be deferred unless there are special
reasons for grant of time and that too has to be recorded.

€RT 309 — FEAID W — AT BT I§ i © b 98 I8 o (b 7 dad QY AR
Afgad & Rl @) gRem & I dfcd AT IR WM RRa @ grem W @ IR — UF a8
BT UIIURIET &1 BT aMfed Sq 9 DI FHI o B ol IR BRI 9 B AR VH BRI

oG HRAT AR | 78 157

Section 313 - (i) Effect of non-compliance of mandatory provision of Section 313 Cr.P.C. -
The accused would not be entitled for acquittal on the ground of such non-compliance.

(ii) If such non-compliance caused material prejudice to the accused, the appellate Court is
empowered to remand the case to examine the accused again under section 313 Cr. P.C. and
may direct for re-trial of the case from the stage of recording of statement under section 313
Cr.P.C. — It cannot be said to be amounting to filling up of lacuna in the prosecution case.



ORT 313 — (i) ORT 313 SUH. S IMAUD UL B JUIAT T B BT 991G — ARG UaET
IFUTET 7 FRA @ IR R IAIVIIT BT SHAR Al 81T |

(i) I VAT TS T HIAT AMGad R ATfeads w9 F Ufdhel YA STAdl & a9 AU =Ry
UeBROT BT GRUNT B & oy e gkl & 3R I8 e © dahdl § b ORI 313 TU4.
B IMIRIT BT & YA | Al BT Y IRl fHar IR | 39 AMIISH & IR0l DI BT
URT R & A T8l B8l ST qhdll |

79 159

Section 357-A — Duty of the court to grant compensation to the victim — Explained in para 14.

€IRT 357—¢ — A& I UfddHR <71 & Iad B bl — [ =Ro7 14 # W 6|

80 (iii) 161
Section 366 — See Sections 3 and 27 of Evidence Act, 1872 & Sections 302 and 376 (2) (f)
of the Indian Penal Code, 1860

€IRT 366 — <X ey ARIIH, 1872 BT &RT 3 3R 27 UG WRAI GUS Aledl, 1860 HI &RT 302
3R 376 (2) (TW) 92+ 181

Sections 438 and 439 (2) - When an order for cancellation of bail can be passed? Held, it may
be passed on the following grounds:-

(a) When the accused is found tampering with the evidence during the investigation or during
trial;

(b) When the person on bail commits similar offences or any heinous offence during the period
of bail;

(c) When the accused has absconded and trial of the case gets delayed on that account;

(d) When the offence so committed by the accused had created serious law and order problem
in the society and accused had become a hazard on the peaceful living of the people;

(e) If the High Court finds that the Lower Court granting bail has exercised its judicial power
wrongly;

(f) If the High Court or the Sessions Court finds that the accused has misused the privilege of
bail;

(g) If the life of the accused itself be in danger;
€IRT 438 3R 439 (2) — ®9 SHMD RN &7 Ry 9IRd fhar 1 Adar 87
afafReiRa fhar wam, I e 9 MRl R uIRa fhar S dddr 8 —

(@) ST& SR STgHE AT AR & SR @Rl B YAIdd R gI URIT ST |

(b) ST& YT STHMT W Y& I FHH IRET AT Bl THR MR HIRT BT 2 |




(c) <19 AMYET BIR & Wl 2 AR 39 BRI Yax0T & ARl faefdd grar = |

(d) 59 AFGET gRT IR AR FAGT H TR DA AR FaRAT o ReIfd I R T 3R
JAoga eI qol Sites St 2 @Rl & foll Us Habe 99 oI |

(e) afe S=a =marera g urcht & & eefiFver <Iarer 9 SWHa <d 9Ad i =1fie wrfdaal &1

Told a¥ld | AT fhar 2 |

f I S| <@ AT WTE @I I8 UM © b IIPgE T SEed @
fRIfeR &1 gHuanT fomar 2|

(9) Ife Igad w &1 Sia Fax H & | 81* 163

Sections 457 and 482 - Transportation of coal — Seizure of vehicle, release of — Law

explained.

€IRT 457 AR 482 — WS (31dY =, URIET 3R HUSY &I wxevn) 4, 2006 — 9 18
(4) Prael BT URTET — STl a8 &l BIST oFT — fafey qHsng 18 |

82* 164
EVIDENCE ACT, 1872
ey Irferfe, 1872

Sections 3 and 27 - (I) Circumstantial evidence, tests thereof:

(a) The circumstances from which an inference of guilt is sought to be drawn, must be cogently
and firmly established;

(b) those circumstances should be of a definite tendency unerringly pointing towards the guilt
of the accused;

(c) the circumstances, taken cumulatively, should form a complete chain so there is no escape
from the conclusion that the crime was committed by the accused and none else.

(ii) Circumstantial evidence - Cautious approach, necessity of — Where the entire
prosecution case hinges on circumstantial evidence, the Court must adopt cautious
approach for basing the conviction on circumstantial evidence and unless the prosecution
evidence points irresistibly to the guilt of the accused, it would not be sound and safe to
base the conviction.

€IRT 3 3R 27 — () RN S A" 1 WRIerT H fhar IR T fhar |
(i) TRRIfY T A1eg & IR H AT YUT T DI aeIDd] qaallg T3 |

92 (i) 181
& (ii)*
Sections 3, 32 — Section 302 of the Indian Penal Code, 1860
EIRT 3 3AR 32 — oW YRAY Ivs WfdT, 1860 BT &RT 302 90 179

Xl



Sections 3 and 134 — A. Appreciation of evidence :

(i) Interested/related witnesses — Evidence of interested witness cannot be disbelieved on the
ground that they are related or interested witness — Close relationship on the contrary
guarantees that they would be most reluctant to spare the real culprits and falsely implicate
innocent ones.

(ii) Minor discrepancies on trivial matters, Effect of — The witnesses are not expected to describe the incident in
graphic detail and with such precision as to state which member and in what manner participated in the
commission of offence — Discrepancies which are not major and significant, do not dilute credibility of such
witnesses.

(iii) Examination of all the eye witnesses, whether necessary — There exists no law that the prosecution must
examine all the eye witnesses — It is for the prosecution to decide as to how many and who should be
examined as their witnesses for proving a case.

€RT 3 3R 134 — . AT BT JAH

() Raeg /Reder TaE — f&0 Ief & ey ) S99 RIeR a1 Rddg T’ 89 & MR
R AT T8 fhar ST Fbdl — 59 famid e &1 R¥eR dRdfdd JIUREN B g9
3R foedY frcly @1 fora o=y # aiffeg® gram 2 |

(i) goo 9df @& IR # BIC R &1 gaa — fRerY S 99 9 81 SR dEaget F 8 9
TaTE @) faggagar O BH T8 R |

(iii) T gTeT |IEITOT BT GRSV FHRAW DI IALIDHAT 4 BT — YAl Blg BT el & (b
IS B A T A1ERTOT BT UievT dxar 91fed — I8 I R 7 6 a8 a8
fAf¥Ta e o fhas IR D A AR TUAT THRUT YA &R & oIy dxamT 7 |

93* 182
Section 8 — See Sections 190 and 204 of the Criminal Procedure Code, 973.
€RT 8 — S SUS Ufshar WidT, 1973 &1 RT 190 3R 204 | 88 171

Sections 27 and 106 — When section 106 of the Evidence Act, 1872 is attracted? Held, the
said provision is attracted when it is impossible or it is proportionately difficult for the
prosecution to establish facts which are strictly within the knowledge of the accused.

€IRT 27 AR 106 — &RT 106 YR A1&A IARIH, 1872 B9 AT BT = 7 fAfeiRa faar
A1, I§ YTGETE 9 AR BIAT & Sfd AMATST @ folg I qeF TRIMUT HRAT 399d AT MuTfcIeh
®U ¥ Hod BT & ST a2 fARiya: ifgad & 9H = | 80 (i) 161

Sections 45 and 114 - (i) Divorce on the ground of adulterous life style of the wife — Husband

moved an application for DNA test of himself and the male child born to the wife — It would be
most possible method for husband to establish and confirm the allegations levelled by him
against his wife — As DNA Testing is the most legitimate and scientifically perfect method,
application is allowed.

(i) If wife declines for DNA test, the allegation would be determined by the court, by drawing a
presumption provided under Section 114 (h) of the Evidence Act.
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€RT 45 AR 114 — () 9 & IRAYYT SHalell & JpR R faae s — ufa 7
AT IHD 3N ITP Uil ¥ S~ 9 P SLUA.U. IR & for) I — ufd gRT Ul &
feg o T ARERT &7 Rfid #77 &ik S9al gfie & ford o7 wa dwrer ffyy gnft —
Rifh SILTA.T. TR0 a9 db GId 3R A1 w0 I Tl Ay 8 — smded e fhar 7 |

(i) I o=l STAY. TR H SHR Bl & d9 AT §RT WA BT ORT 114 (T3) ATed
I # Iuerer SULRT ofd g3 fReiRa faar o dwar 2|

84 167

Sections 63, 65, 65-A and 65-B — Generalia specialibus non derogant means special law will
always prevail over the general law — Proof of electronic record is a special provision
introduced by the IT Act amending various provisions under the Evidence Act — Sections 59,
65-A and 65-B of the Evidence Act are complete Code in itself — Being a special law, the
general law under Sections 63 and 65 Evidence Act has to yield. An electronic record by way
of secondary Evidence shall not be admitted in evidence unless the requirements under section
65-B are satisfied — So, in the case of CD, VCD, chip etc. same shall be accompanied by the
certificate in terms of section 65-B obtained at the time of taking the document, without which,
the secondary evidence regarding that electronic record is inadmissible.

[State (NCT of Delhi) v. Navjot Sandhu @ Afsan Guru AIR 2005 SC 3820 overruled]

ST 63, 65, 650 3N 651 — oo @iy a9 <Me g fagw
fafr swem wm= fafsr R AfTE 8RN | goraeiMe 3ok B JHIId BRAT Udh a9 grau ®
ST a3k UEife st gm Wy R @ fafve
graeEl H WeEE §RT AR AT 2 | GRT 59, 65T, 6581 Aled JAMFIH AU AT H b Yol i
2| TP [y A 8 & BRI ORT 63 9 65 Wi AT B AMRT AT BT a1 < © (A
ST R AW BT B) T4 9@ ORT 6541 BT AMARIAT quT TE BNl UF gelagiih 3Tferd Bl
fadae e gRT wEw w7 fhar o dhar o WS, SIS fw onfy & A § S Ay
gRT 6541 ATeY SR & ATAR YAIVT UF ST BT AT Sl SRATIST ol AT U [T ST
g — 9 9T SelagiFe ifferg @ IR # fgdiae deg U8y =8l 8l © |

voc (viwlel <edfl) fAwg Tdavila &g O% FHUT v, VIIZ-3IT. 2005 VA&l 3820
Bl AR Hee fdhaT 73T 83 166

Sections 63, 65 and 66 - Xerox copy of power-of-attorney produced by the plaintiff in

evidence — Signature and contents of the said document were admitted by the defendant — A
certified copy of that document is also on record — There is no question of proving the said
document as required under the Evidence Act.

Discretionary relief for specific performance — Depends upon the conduct of the parties — Where the defendant
does not come with clean hands and suppresses material facts and evidence and mislead the court, equitable
discretion should be exercised against him.
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€IRT 63, 65 3AIX 66 — ATA! RT TeI H FETIR M1 BT Bl YA Ugd 1 T8 — 39 TR
Pl ARAR] AR T W FWER BET U@l 7 WeR fFar o — SIS @ b JHI
giaferfd 1 e R & — 39 SWhS $ e JARFTH & AR THIO BRA DI BIg
SMMaTIRT T T |

fafafee ate= &1 fada oAy — UgaRI & 3meReT R R Igar & — 978 ufdard) W= gl
J IR H A Sfar § iR difcad ded iR ey Ui ® den <Rerd Bl 9fd BRe Bl

TN Rl & — R0l AR S9a [dwe 9gad &)1 a12d 115 (i) 211
& (ii)

Section 113-B - Dowry death within one year of marriage — Appreciation of evidence -
Mentioning in suicide note that ‘nobody be held responsible’ but also stating that all the doors
were closed for her — She had no other way available (expect to leave the world) — When a
young married girl finds herself in helpless situation and decides to end her life, in absence of
any other circumstance, it is natural to infer that she was unhappy in her matrimonial home — A
suicide note cannot be treated as conclusive of there being no one responsible for the situation
when evidence on record categorically points to harassment for dowry.

HRT 113-41 — a8 & U a9 & Wk <29 5 — Al Pl oAb — Al b ol H
“fHET BT IR BT AFT SR Sl o — ] S I' W for@r of 6 SHe fory @
ATS 95 B g o — I UN 3 BIe IRAT (had AR DI BIS & ATE]) IUA & AT
— 4 UF AT fAa1ied dsa! U+ Ul g Refd # ol 8 iR AT Silas Fd1< v+l &l
ol @ecll 8, 6 s aRRefd & arwrg o, I8 WvIfde wu 3 STA Sl Sff Gl © fd
98 S9D IR H ARG AT | U AT Bl ol MResd diey T8l 7M1 Sl Febdl aifdh
I AT B W ITRERT 9 A1 BT T [/ © 981 a2ol & o) 9 O &R+ & fdg W
I AR 7 | 94 (i) 184

Sections 137 and 138 — See Section 309 of Criminal Procedure Code, 1973
SIRT 137 31X 138 — < <vus ufshar dfedr, 1973 &7 &RT 309 78 157

HINDU MARRIAGE ACT, 1955
fe=g faars siftrfraw, 1955
Section 5 — Presumption of marriage — When can be drawn? When a man and woman have

cohabited continuously for a number of years like a spouse — The court can draw such

presumption.

ORI 5 — fJd18 &1 IUERCT — &g P ST AHAl & — Sd VP J&Y 3R TP ARl AR Hg

IO A TSI @ ®U H YEd & — d9 URTed VNl SUURUT R AhaT 81 71 (i) 146
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Section 13 — Divorce on the ground of mental cruelty — Whether refusal to have sexual
intercourse for a long time without sufficient reason itself amounts to mental cruelty? Held, Yes
[Samar Gosh v. Jaya Gosh, (2007) 4 SCC 511 (3-Judge Bench) followed].

HRT 13 — AFRNG HRAT & AER WR [Ja18 [ o1 e — 31 dd 99 db oiifid qdrd
W, ST 9T FROT &, SHR HIAT AUA 3T § AFRIS Xl & GAM © ° JA-eiRg fwam
B, ¥R 99 fd%g ST 919 (2007) 4 TEAIAL 511 9 IRERETO $1 U6 BT AR b
T, | 85 169

Section 13 — See Sections 45 and 114 of the Evidence Act, 1872
€IRT 13 — <X ARy IfAIH, 1872 BT €RT 45 3R 114 84 167

HINDU SUCCESSION ACT, 1955
fa=g ScxifrerT s, 1955

Sections 4, 6 and 8 — Suit for partition by grandson — After coming into force of the Hindu
Succession Act, 1956 grandson has no birth right in the properties of grandfather and he
cannot claim partition during the life time of his father.

EIRT 4, 6, 3R 8 — UK GRT A9 @1 a8 — fiwg, ScRIEGRT AAFRH, 1956 & gvm@ H
P gl U0 BT IFP SIET P Aufed § o9 I BIs JWDBR T8 BdT 2 3R g8 I¥P Il & g+
BTt | IS &1 TaT T8 BR AR | 86* 170

INDIAN PENAL CODE, 1860

HRAII gvs Higdl, 1860

Sections 53, 279, 337 and 304-A - (i) By driving the jeep on the public road in a rash and
negligent manner, the accused had endangered the life of one victim who died and another

who got injured — Trial court found him guilty for offences punishable under Section 279, 337,
304-A IPC and sentenced him to undergo six months and two years R.l. with fine of Rs. 2,500 —
ASJ, in appeal, upheld the order of trial court — High Court, in revision, reduced the sentences
to period already undergone — The Apex Court set aside the order of the High Court and
restored the sentence imposed by the Trial Court.

(ii) Duty of court to award adequate sentence — Reiterated.

€RT 53, 279, 337 3R 304-U — (i) 3Ifgad 9 dleArt R Sl &I Iddeiud AR Suerm 4
TATHR U ATEq Pl Siad @Rk ¥ STell foaa! 9] 81 T8 3R ORI 3Med 91d gal — faamo
AT - I IR GRT 279, 337, 304V W& H. H QI URAT 3R S 6 A8 3R 2 a§ &1 Tve
IR WU 2500 /— IfIevs fhar — MR |7 =IIEfer 9 il § fIoReT <IrIely & eI B
PIH T — Iod JRITAA o GRG0 H qUS DI AMWREAT H [OIRT 5 A qHb P fhar —
alea e 9 e <Ay & S Bl ARG fhar iR IR =marerd gRT SieRifta gve
BT g B B |

(i) =maTed & JFATYad TUS BT o B b BT YA gdrd T |

87 170
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Section 120-B — See Sections 190 and 204 of the Criminal Procedure Code, 973
€TRT 120-d — < TUs Ufhar AT, 1973 BT &RT 190 3R 204 88 171

Sections 120-B, 420 and 468 — See Sections 197 and 482 of The Criminal Procedure Code,
1973

ETRT 120-d1, 420 3R 468 — <& <Us Yfhar AT, 1973 &7 gRT 197 3R 482

76 153

Section 300 Exception 1 and Section 302 - (i) When exception 1 of Section 300 IPC is
attracted? Held, where the following ingredients of exception 1 are satisfied then the same is
attracted:

a. The deceased must have given provocation to the accused;
b. The provocation so given must have been grave;
c. The provocation given by the deceased must have been sudden;

d. The offender by reason of such grave and sudden provocation must have been deprived of
his power of self-control; and

e. The offender must have killed the deceased or any other person by mistake or accident
during the continuance of the deprivation of the power of self-control.

(ii) Grave provocation within the meaning of Exception 1 of Section 300 IPC is a provocation
where judgment and reason take leave of the offender and violent passion takes over —
“Provocation” has been defined by Oxford Dictionary, as an action, insult, etc. that is likely to
provoke physical retaliation — The term “grave” only adds an element of virulent intensity to
what is otherwise likely to provoke retaliation.

€RT 300 3AUAIE UH 3R GRT 302 — () &RT 300 BT IUATG UH 9 ATHET 8@l & 2
AR fasar a1, 59 sare e @ M=faRead g dqx 81 © 99 98 oNafid 8l & -

T qdd gRT AP BT YU faar ST =12y |

q1. &1 T gIud TER BET ARy |

Al gad gRT AT AT YpIu e BIT AT |

.V TR 3R FAME TR gRT AMYad SHS @ fEFer @ wfdd & dfad & gar w8
3R

3. SIWYF GRT 3MMEq Bl AT fHA =7 AfIT B1 Faer A1 geeAEe IR far I« =2y
S fb AR S9b I AT @ vifdd W dfed 819 @ BRI fhar ST @nfRu |

(i) T 300 @& 3MUATE UH & e H TR YHTUA VAT YDA BT ¥ STET ifgad @l iy &k
To A1 fa9% gig T 81 Ol 8 IR & TS 81 SR € | B Bl AfaAhre SRRy
H g b, oM onfe & wu # uRWIT fBar 7ar 2| yeiue TRIRS ufieier & d91 € |
g TR Hael dedl & dd d ddT B 981 <l & | 89 177
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Section 302 — (i) Death — Suicide or homicide — Burn injury case — Injuries found on neck and
below the body upto legs — If one is to pour kerosene on oneself, it is normal human conduct to
pour it over the head and in any case, not on the face by sparing the head — Theory of suicide
unacceptable.

(ii) Setting afire another person after pouring kerosene — It is an act which is likely to cause
death of such person — Offence of murder is complete — Conviction held, proper.

€RT 302 — (i) I — SMHSAT AT G T — S I JRT A BT YHROT — Al &+ 3R
IRR & ol 9T # SR 9@ uig e — I PR WY W eI Ssadl § d I8 9
AFER AR © g8 R A Isarar AR B A1 g2r # RR 31 99 §J <8Y W AT IRR & (-
AT TR 8] SSAdl & — IMHSAT B Hel PR IFY Fal 918 T8 |

(i) 3 AT IR BRI IS & d1& 3 HHT — Ig T $d & o1 39 Afdd a9
BINT BRI — T BT TRE YOI B S & — S9RIg Ifed U8 T8 |
920 179

Section 302 - Murder trial — Circumstantial evidence — Theory of last seen together —
Deceased was last seen with the accused — His dead body was found soon thereafter — Certain
articles belonging to the deceased were recovered from the custody of accused and his uncle
at their instance — Conviction held proper.

€IRT 302 — T &1 f[daReT — IRRAMT T e — =ifd IR 91 I I &1 Rigia — Jaa
AMGaT & T I IR <@ T — IAD Sl YA SEHI Jd IRR URT T — JAd A
T BB IGU WY IR IHd =Tal ¥ DI RSS! ¥ wWEE g — QNG Srad gril
TS | 91* 180

Section 302 r/w/s 147, 148 and 149 — B.Unlawful assembly — Necessity for constitutionof —

Some overt act on the part of each member, exception of — Observation made in the case of
Baladin and others v. State of Uttar Pradesh, AIR 1956 SC 181 (4-Judge Bench) that mere
presence in an assembly does not make a person, who is present as a member of the unlawful
assembly unless it is shown that he had done something or omitted to do something which
would make him a member of any unlawful assembly or unless the case falls under section 142
IPC, cannot be treated as laying down an unqualified proposition of law — Knowing that an
assembly is an unlawful assembly if a person continues to remain present there, not because
of idle curiosity but continues to stay there in prosecution of common object of the unlawful
assembly, he is vicariously liable for the acts committed by the unlawful assembly.

€IRT 302 WEUTSd ©RT 147, 148 AR 149 — 1. 39y A — UAS TS & {Y FI 8 B
MR DAl HT AUdlq — FHASTIAT AT | 93* 182

Sections 302, 304-B and 498-A — When charge under section 302 IPC shall be framed along
with section 304-B IPC? Held, where there is evidence, either direct or circumstantial, to show
that the offence falls under section 302 IPC, the trial court should frame the charge under
section 302 IPC even if the police has not expressed any opinion in that regard in the report
under section 173 (2) of Cr. P. C.
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€RT 302, 304-d1 3R 498-U — P9 oRT 304 I WISH. & RY & ART GRT 302
WS &1 IRY fRfaa fear s 2 aifafeiRa fear an, oref Of g a1 aRRefa =
Ted B SN I8 QYR B P IR €RT 302 LG H AT &, fOaRy <IRe™d &1 &RT 302
ATH. BT AR RFET S =12y e gford 7 Iqa gfada gRT 173 (2) Svs ufdhar dfgar o
3= wfrdes # 39 Hdy § $Ig I T’ |

77 (i) 155
Sections 302 and 364-A - Recovery of dead body from covered gutters and personal
belongings of the deceased from other places disclosed by the accused stood fully proved — It

casts a duty on the accused to give proper explanation — If accused failed to give an
explanation, it provides an additional circumstance against the accused.

€IRT 302 3R 364-U — UH ! g Alell A Jd IRR AR a6 & AfFTd A =1 R A
AYFT B AN TR GRMEE BT YOI YA Gl — I g WR o PRI el 2 b
IE BT ST WG T — Ifa AT TICIHRUT o7 H AAHel I8l © I Ig ANgad &
fang Ua arfaRad uRRefY s & 1 80 (ii) 161

Sections 302 and 376 (2) (f) — (iii) Gang rape and murder — Circumstantial evidence,
appreciation of.

€IRT 302 AR 376 (2) (TB) — (iii) WS T 3R AT — IRRAMT =7 A1eT FT AT
7g <ve wafa uRRefad! aaars 8| 92 (iii)* 181

Sections 304-B, 306 and 498-A - Mother and brother were acquitted by the High Court —
Claim for parity by husband - The husband is not only primarily responsible for safety of his
wife, he is expected to be conversant with her state of mind more than any other relative — If
the wife commits suicide by setting herself on fire, preceded by dissatisfaction of the husband
and his family with dowry, the inference of harassment against the husband may be patent —
Responsibility of the husband towards his wife is qualitatively different and higher as against
his other relatives — So the case of the husband stands on a different footing.

€IRT 304—d1, 306 3R 498—T — I=d <M §RT AT AR WE B qvgad fwar a1 & — ufay
ERT FAMFEAT BT @1 — Uiy UrIfies ® 4 7 Bael Sd! Il & GReT & ford IR grem 2
gfos IT I8 RN B Gl 2 b g8 gl B ARG I W 3 REWGRI B o1 4 A
aRfed g 8 — afk ol @ BT T TR MTEl ! 2, Wl @ ufd 3iR I9& uRaR &
AeRl & To9l B BRI JAATET B A [HAT Sa1 & U H Ul & f[a%g O B BT SIGAM T
BT 8 — Ul B IFD! gl B Ul IR [oTS wU F g REAERT @ e # ifde g
? — 31 ufd &1 AT A WX BT BT 2 94 (ii) 184

Sections 363 and 376 — See Sections 164 and 439 of the Criminal Procedure Code, 1973.
gRT 363 3R 376 — <X qUs UfshaT f2dl, 1973 BT &RT 164 AR 439 |
95* 185
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Section 376 — (i) Directions issued in Delhi Domestic Working Women’s Forum v. Union of India
and others, (1995) 1 SCC 14 reiterated.

(ii) Sexual assault cases, how to be dealt with? Hon’ble the Apex Court made some important
observations — The victim of rape should generally be examined by a female doctor — She
should be provided the help of a psychiatrist — Medical report should be prepared expeditiously
and the doctor should examine the victim of rape thoroughly and give his/her opinion with all
possible angles e.g. opinion regarding the age taking into consideration the number of teeth,
secondary sex characters and radiological test, etc. — The Investigating Officer must ensure
that the victim of rape should be handled carefully by lady police official/officer, depending
upon the availability of such official/officer — The victim should be sent for medical examination
at the earliest and her statement should be recorded by the I.O. in the presence of her family
members making the victim comfortable except in incest cases — Investigation should be
completed at the earliest to avoid the bail to the accused on technicalities as provided under
Section 167 Cr.P.C. and final report should be submitted under Section 173 Cr.P.C. at the

earliest.

€RT 376 — () <IN S<Id I8l SHRTH dfdbT i~ BRA [Awg I 3ifh SieaAT 3R 31,
(1995) 1 QAN 14 H I T M G 96 T |

(i) <P B9l & AWl @I P9 TRE o I — AFFR Wdied AR 7 §8 "8yl
feufort & — garcpR @1 Nfed &1 geor A= "t s grr fear s afey —
IY AT AAMSTS B FERAT SUdAel HRAT Ay — fafdbedr ufided e TR &A1 =gy
3R SfFex BT 3MEd &1 IR & WIS BT & 915 AU M <A1 FRY iR T4 gfedor 4
I ST AT O SH & IR H [, qAi @) A, fgae dfte ARftedt ok e difsiad
RIS 1S SIFHAI ANBRT B Jg FHARET HRAT AT BT TADPR | ST Al & A1
WA Ydd T Al Yo BRI §RT g€ PRAT 42y, Ifa Al giord el Sucred
B | JAMEd DI oAl § ASH WA & foR) 41 @12y iR I/ BT F<UT AWHRT FRT
SAD URIR & AGR $I IURATT H o1 =a1f2q | FgHa™ eedl 9 qof &R oF 1 A1igy difds
AMYFT DT Th-ab] FERI TR GRT 167 TUH. Pl d8d SMMT 9 A SR 3ifa| ufddes 7 <fw

U HRAT AR | 96 186

Sections 376, 377, 417 and 420 — See Section 53-A of Indian Penal Code, 1860.
€IRT 376, 377, 417 3R 420 — <& Tvs Ufshar AR, 1973 T €RT 53—T |

97* 181
Sections 498-A and 306 — See Section 31 of the Criminal Procedure Code, 1973

€TRT 498-U 3R 306 — <& <Us Ufhar Ifedr, 1973 & ORT 31 74 150
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JUDICIAL SERVICE PAY REVISION, PENSION AND OTHER RETIREMENT
BENEFITS RULES, 2003
qTR$ |91 da9 gAEer, 99 AR o= daigfed o™ =T 2003

Rules 9 and 11-A - (i) Labour judiciary — Salary and dearness allowance, payment of —
Presiding Officers of the Labour Court and the Judges of the Industrial Court are entitled to the
pay scale at par with the Civil Judges and District Judges as well as in the matter of pay
fixation also — Further held, members of the Labour Judiciary are entitled to dearness

allowance at the same rate as that of serving judicial officer.

(ii) Petrol allowance and other benefits, payment of — Held, these benefits are given to a judicial officer not on the
basis of statutory rules but based on executive instructions and as this was a decision based on the policy of
executive discretion of the State Government, parity in this regard cannot be extended to the members of the

Labour Judiciary.

a9 SR 11-T — (i) 5™ = wiferdt — 9a9 3R HEME 9l &1 JiTad — 5 Uaed &
YR ISR iR Sieifie =maem & =mrder @ fifda o1 iR el 991 @& |9 da4q
T @ JIEHRT 2 R S AR @ 979 URY FRam & Jf¥ENT 2 s = uiferat @
g A HEE WAl 3T =TS SMRAFHIRAT & FAM UM & (BN 2 |

(i) UgTel TS iR 31y giawmsil 1 YA fhar Ser — fufReiRd b w3 am =i
ABRT BT danfd Ml & MR R T2l A I 7 afcd TR Mo & ImER WY
S ® § e W S A Uleldl & 9ewl Pl GEEAT @ JMER W IAE A8l fhar S

JHaT T | 98* 189

LAND ACQUISITION ACT, 1894
fi sftrager sferfraa, 1894

Section 23 - (i) Assessment of compensation — Deductions for development of land — It can
sway back and forth — Can only be determined after carefully considering factors such as size

of land, nearness to developed area, etc.

(ii) Determination of market value of land — Comparative sale method — Sale instances in

relation to small piece of land situated near the acquired land can be considered, subject to:-
(a) Reasonable deductions for developmental costs that will be incurred in the future and,

(b) The evidence that these lands can be compared to the acquired land in terms of its vicinity

and the comparable benefits and advantages.

(iii) In this case sixty percent deduction on market value of acquired land for development

expenses allowed.
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oRT 23 — (i) iR MR — 41 & e & fod deiidl — 9@ MR §8 dRe oY

IH &1 PR — AHRT &3 ¥ | anfe R el qde R axa fbar S d&dr 7 |

(i) 9 @1 IR gea FEiRd &1 — JorHAd fama A — RmfRd i & 9= &1 &H

PR DI YA & [T ISRV 41 R H ol S |wahd 8 aAfbd —

@) 9= 3§ o arer e @ & fory gfaagad werd,

(@) YT A" BT @Ry @ I A @ ga IRRa i | @ o1 Wl § adifs 98
AT g A Mde 2 3R I¥d oM AR A & AHM & SR ol & I ¢ |

(iii) 39 7me ¥ AfRa 4 & IR o # 60 uferd FEKh Remt wd & o w18 |
99 190
MINERALS (PREVENTION OF ILLEGAL MINING, TRANSPORTATION AND
STORAGE) RULES, 2006

@fror (rder @94, tRagd iR U8l &1 Aaveren) 4, 2006

Rule 18 (4), Proviso — See Sections 457 and 482 of Criminal Procedure Code, 1973.
fr e 18 (4), s — < TU< Ufthar Gfear &1 aRT 457 3R 482 | 82 164

MOTOR VEHICLES ACT, 1988

Arexa IrferfaH, 1988
Sections 2 (30), 50 (1) (a) (i) and 168 — Who is owner for the purpose of Section 168 M.V.
Act, 19887 Held, a person who is the registered owner of a motor vehicle can be termed as
‘owner’ for the purpose of section 168 of the M.V. Act unless the other party is in a position to

establish that it is a case of hire-purchase agreement, lease agreement or hypothecation
agreement and in that case, the person in possession of vehicle may also be called as ‘owner’.

€IRT 2 (30), 50 (1) (@) (W) 3R 168 — oRT 168 HCA IJAFTH, 1988 & I A dTEA
T B € ? AWFEiRT fBar 11, v Afdd il 9189 &1 Usiipd Wl a1 IDRES 3R & S99
gRT 168 AICI AMRMFTH & I A WH $HBT Sl & ofd ddb ol ol uel 59 Rfd # 4
E B 98 U8 AU HR < B I§ SRR URG 3FJad, ilol Fael AT BIGUNABIA STJael B
A § SR S &M H I8 Afdd Sl ared @ Meucd § § 98 Al WHl el © |

100 193

Sections 2 (30) and 168 — (i) Who is the owner of a motor vehicle especially in case of hire-purchase
agreement? Held, a person in whose name a motor vehicle stands registered is the owner of the vehicle and in
case of hire-purchase agreement or an agreement of hypothecation, the person in possession of the vehicle
under the agreement is the owner.

(ii) Who is liable to pay compensation where vehicle is subject to hire-purchase agreement? If the vehicle is
insured, the insurer is liable to pay compensation otherwise the person in possession of the vehicle under such
agreement is liable to pay compensation.
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€RT 2 (30) 3R 168 — () T aed @M &F 2 RV R U_ReN ofey & #Fe § ?
AR far T, e afed e 9™ 9 e Uoiiga a1 IRes 8laT © 98 dled WMl @
3R BRR TRTN 37JdY IT EISUIRIGRM 3/de & #Fall # a8 fdd s g # ared g
2 9% WM BT B |

(i) T8 9189 BRR URON ey & I B ufdex @ foly ®F SaRer Bar § ? afe ared
AT 2 a1 S B gt (A ) gfdex B forg SaRerRt B @ sruen 97 wfdd e
aMferaey # argae @ S d1e BT & 98 UhR @ flY SwRardl Bidr g |

101 194

Section 166 — Assessment of compensation in death cases — Income of house wife,
assessment of — It is difficult to monetize the domestic work done by a house wife — Looking to
the domestic services and contribution made by her to the house, is reasonable to fix her
income at Rs. 3,000/- per month.

&RT 166 — T Aol # gfdax &1 MgRer — 72 w@ifil a1 869 8% &1 3 — U6 8
WA gRT fBY T I8 Pl B DA MDAl Biod & — SHD gRI Bl T3 Rl AdBl AR
W H fFI T IREE BT T€d g I8 JIGagad BN Bl SHBI AT 3000/ — HU UlrHATS
R &1 S | 102 195

Section 166 — Whether deduction of ex gratia payment from compensation is permissible?

Held, No — The State Government, Union of India and their undertakings which include bank
has issued a policy specifying the fact on an application filed by the family members, if
compassionate appointment was not made then ex gratia is payable to such family — So ex
gratia payment cannot be deducted from compensation.

€IRT 166 — T Ufad: H A TaGURTAT BT YA HH [HIT ST (AT HIeT ) o 9d & 2
JRAMGIRT fobar 11, 781 | oY AR 9 ARG Y 3R I e Iem o da A1 e g,
IBE U AT IR @ 2 B IR IRIR & Aew §RT o1 FYfda &1 amaed & Sar 8 @
Igepur FYfdT 81 &1 SR € 99 URAR Bl TRIIRIAT JIRT YOaE @1 SIRAT 3T g8 [
gideR H | & BIET S bl |
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Section 168 — (i) Assessment of compensation in death case — Future prospects for bank
manager aged 27 years — 50 % of annual income to be added under the head of future
prospects.

(ii) Assessment of compensation in death case — Claimants are parents — What is appropriate
multiplier? Appropriate multiplier is 11 as per the age of the parents.

(iii) Rs. 25,000 was awarded as funeral expenses according to the principles laid down by the
Apex Court in Rajesh v. Rajbir Singh, 2013 ACJ 1403.
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€IRT 168 — (i) I YHRT ¥ Uiy MR — 27 qu dF AR & fory wiasy @7 |wEeng —
qif¥es 3T BT 50 Ul WA ®F FHIaET & Y F SireT S |

(i) 9 =T H UAdR BT FRIRV — SMAGHIToT AU — ST IO &1 & — AQ—{udr B
Y ¥ 11 BT ONE ST IO B |

(iii) 38 PR WD 25000,/ — HUI AFFR Hdled R §RT <R §EIA 09l fdvg IeaR

g, 2013 TS 1403 ¥ UluIfed Rgid & SHR 3@ B T |
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MOTOR VEHICLES RULES, 1989 (CENTRAL)
DI AlexI = 199, 1989
Rule 55 — See Sections 2 (30), 50 (1) (a) (i) and 168 of the Motor Vehicle Act, 1988
¥ 55 — < AR IIfAfTH, 1988 @ URT 2 (30), 50 (1) (@) (i) 3R 168
100 193
MUSLIM LAW:
e fafer:
Prompt Dower — Suit for declaration and permanent injunction filed by plaintiff/wife against
defendant/husband alleging that the suit plot was given to the plaintiff on account of Prompt
Dower by the defendant — Nikahnama contains recitals of suit plot — Defendant objected the
admissibility of that document for want of stamp duty — Held, suit plot was assigned by the
defendant to plaintiff in lieu of Mahr at the time of marriage — The document is Marriage

Certificate and simple Hiba — Document does not attract any stamp duty — Admissible in
evidence.

TER-U-—ooied — 9l /e g1 ufardl/ufa & e "@mom ek v
e @ ford arg uer foear a1 — O ifWaee fhar T &6 ariRa wire a1l @ ufaardl g
HER—U— JAoold & BRUT a1 T — e’ 9H d 96U ©ie o & 929 99 o —
giardl 7 9 XA BT FTHI SIS B TG B HRUT e H IR B @ IR H mufd @ —
AfafFERT fvar T, Ireuwa @iie ufda] gRT al &I aE & 999 98] & yadl ¥ faar T
— I8 SWMES fAd18 BT 7 & R AERY fRa & — TS R Dlg Y YT AN 8l
BT & — I8 e § UTEg ¥
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NEGOTIABLE INSTRUMENTS ACT, 1881
Ry fored ferf-aw, 1881

Section 138 - Territorial jurisdiction for complaint under section 138 N.l. Act — Issuance of
demand notice from place ‘D’ or deposit of the cheque in place ‘D’ bank by the payee or
receipt of the notice by the accused demanding payment in place ‘D’ will not confer jurisdiction
upon the Courts in place ‘D’ — Place where the drawee bank which dishonoured the cheque is
situated has jurisdiction to entertain the complaint and take cognizance of the offence under
section 138 N.|. Act — Dashrath Rupsingh Rathod v. State of Maharashtra, AIR 2014 SC 3519
followed.
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€IRT 138 — &RT 138 UA.37S. Ude & URAE & fod URRIeh eRiidR — I S | AR o
UF SIRI BRAT AT A ST B db H UGN §RT b ST BRAT AT A DI A S H I
GG B SR o L R | s M -1 | S 1 B | A 1 21 £ 1 B ) B
SARIPR &l T — I S8l ddb ORI R dld &l 98 §b - 9 a-eRd fhar Rea 2
TEI gRT 138 UAIME. Ude & IURTY HT URAIE U8 HRT 3R FSH o &I SAUDIR BRI —
TIVY WUIE VSN fdwg ¥CT 1% TERTS, UIIE.3IX. 2014 U 3519 T JATAR
T | 106 200

Section 138 - Though “stop payment” instructions have been given by drawer to the bank,
offence punishable under section 138 N.I. Act is made out — Complainant had failed to
discharge his obligations as per agreement by not repairing/replacing the damaged USP
system or contents of the reply sent by the accused were not disclosed in the complaint-these
facts are matter of evidence.

oIRT 138 — MU "YIAE D" AT LA YA & 42 96 P I SR B arel 7 &Y o, IR
138 UASE. Te & qfH  TUSHE  RM  gAar ¥ —  uRadl  oeyw @
FIH arfed Juadl Ried &7 GuRT [/ Reld &R § %ha &1 a1 394 Agad & Sidd &
Tl @1 uRare § we T8 fhar — F T ey o fawrawg 2
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Sections 138 and 141 - (i) Vicarious liability of Director of Company — There must be specific
averments against the Director showing as to how and in what manner he was responsible for
the conduct of the business of the Company.

(ii) Dishonoured Cheques were issued by virtue of Letter of Guarantee as per complainant —
Letter of Guarantee gives way to civil liability — Complainant can always pursue the remedy
before appropriate Court — Such Dishonour of Cheques would not make alleged Director of
Company liable under section 138 of the N.I. Act.

RT 138 3R 141 — () U & IRI ITS Adad B GJaad A — Fadd & [I6g
faftre ifwee 8MT a1fey S 98 S &1 @l dardd & IR fhd d¥ie | o & B 3R
AR & for SaRarf 2|

(i) gRaTET & SIIAR ERT P olcx A TRT! B g9 ¥ IR b T I — ofex 3
IR Rifad TR ge@ wxdl @ — gRard] Sford <IRITely & 9HeT SUYR of Gdhdl & — U
IR JP HUAl B FdTcld DI &RT 138 T3NS, Tde & EH TR F8! a91d 2 |
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Sections 138, 142 and 145 - (i) Can complaint be filed by a power-of-attorney holder? Held,
Yes — Filing of complaint under Section 138 NI Act through power-of-attorney is perfectly legal
and competent — A.C. Narayanan v. State of Maharashtra, (2014) 11 SCC 790 (3-Judge Bench)
relied on.
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(ii) If power-of-attorney holder has possessed personal knowledge of the transactions, he can
depose and verify the contents of the complaint.

(iii) Where the complainant herself has come in the witness box, no need to examine power-of-
attorney holder as a witness.

€IRT 138, 142 3MR 145 — (i) F1 yRae JERAR gRT WRd fhar 51 waar g ? sifdfeiRa, &f

gRT 138 T3S, Tae &I YRAE @R gRT Ud HA1 YR oRE dgTd AR Fe 8 — =
geid Tl TRV [A%E ¥eT ik TERTY, (2014) 11 TE el 790 (= ~arafiror @
41e) R fawast feam ar|

(i) 9fe qEfR T IR® & ATaeR & AfITT I & a1 98 $oF T Fdhdl © IR gRarg

DI IARTE] DI AT B FH ¢ |
(iii) <Tei aRardl ¥ |1ed HeT # MM T3 8l — 81 IR AT gREG I Fell & HU 1 gRferd
BRI AP ol AT | 109 203

PREVENTION OF CORRUPTION ACT, 1988
gseTarR faawer sferfaaa, 1988

Sections 7 and 13 (1) (d) r/w/s 13 (2) - (i) Mutation work — lllegal gratification — Incompetency
of the accused, non-effect of — The accused Patwari allegedly received illegal gratification for
mutation work in Revenue Department — It was pleaded on his behalf that he was not
competent in mutation and regarding issuance of Rin Pustika — Therefore, had no occasion to
demand bribe — Held, the fact that the Patwari was a key person to initiate the proceedings,
was sufficient to give an impression to the complainant that the accused would be helpful in
the process of mutation and preparation of Rin Pustika — Therefore, it does not make any
difference if the accused Patwari is not competent to make mutation.

(i) Demand and acceptance of illegal gratification — Is sine qua non — Law reiterated.

(iii) Evidence of Police Officer, appreciation of — Police Officer cannot be disbelieved merely
on the basis that he is a Police Officer.

eaRT 7 AR 13 (1) () Ggufdd aRT 13 (2) — () AR &7 HEd — 34 gRAYoT —
AT & 3t (Sad FT B H) B HT YME T BET — IR AT H AHIRT & BRf &
ol SIgaT Ucarl gRT WSROI wU A a8 URANT UTe fHar — IRRgad &1 3R 9 I8 99
foram a7 @ g8 AR HRA R FT YRABT IRT I H [eW A8l o7 — 37 Read & AR

BT AR Bl Bl oA — JMWNIRT fbar 1 I8 T2y & UcdR] AR URY &R+ H TH
HedqUl Afdd o Ig URAET BT I8 AR FRAM & ford UITe o b Afgay AR o

PHRIATE! § 3R 0T YRADT g9a H IS ol He—dh BN — 3 SHA Plg B el gedl 1h
USRI STAYT AMICRYT BRI B H HeH T8l o |
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(ii) arder gRaTyoT P AT MR I TSR a1 TF1 — U Afard ot & — Oy g gqans g |
(iii) gfera IR @ Ae &7 Joaid- — gferd ISR & 9 W S9a Jford Affar g
% MR TR Afdear T2 fbar S \aar| 110 206

Sections 13 (1) (c), (d) and 15 — For framing of charge under section 15 of PC Act against an
accused, whether it is necessary that he must also be charged either under section 13 (1)(c) or
13(1)(d) of the PC Act ? Held, No.

arT 13 (1) (). (@) AR 15 — T B AfMgad & Aeg IRT 15 IeER Farvr Afdfwm &
I R fRfIT o=a @& ford I8 mEaedd € @ SS9 W AT d ORT 13 (1) (&) A
gRT 13(1) @) ¥emER fraRer afffgs &1 eIRm g9 =rfRa?
FFEiRT fFar wan, 781 a8 QY @1 smavasar 981 § & e afgad & f[awg arT 15
TR IR JfRIFTH &1 IR fRfd -1 & o 89 W a7 a1 a1 13 (1) (&) a1 arT 13
(1) (@) gerR aRoT SRIfFE &1 SRIY BT =Ry |

111 208

PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT, 2012
e JURTEN | dleldl BT W AR, 2012
Section 6 & 17 — See Sections 164 and 439 of the Criminal Procedure Code, 1973
€IRT 6 3R 17 — < TUs Ulhar AfZd1, 1973 BT gRT 164 3R 439
95* 185
PROTECTION OF HUMAN RIGHTS ACT, 1994
ATAIEeR GRervT ferferam, 1994

Section 12 - Jurisdiction of Human Rights Commission — It does not have any jurisdiction to
deal with disputed questions of title and possession of the property.

ERT 12 — HEAIYUDGR SMART BT &FMIPR — IR DI FUfed & W R Iogey & faarfed
geHl Bl Aue &7 gATeR A8l 8T 2 | 112* 208

REGISTRATION ACT, 1908
goflevoT eI, 1908

Sections 17(1) (a) and 17 (2) (vi) — Consent decree passed by the court for disputed property
— In subsequent suit it was found that some property was joint Hindu family property and some
was self-acquired — Property related to joint Hindu family did not require compulsory
registration in view of section 17 (2) (vi) of the Registration Act — Property which was self-
acquired and gifted did require compulsory registration in view of section 17 (1) (a) of
Registration Act.
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&RT 17 (1) (T) 3R &RT 17 (2) (vi) — fAaERa dufcd & for =marer gRT AgAfT Srsfi

IT HUT &P UIRG BT 5 — Uzaradl diq H IJg YR T He Guld Aga fowg, IRAR B

AUl © 3R | eIl dufd & — |ula ol 9gad f2g URaR | HalRd © S9o ford

AT USTHRT 9RT 17 (2) (vi) USTHRYT AT & d8d 3Mavad e} & — Aufad S a—arford

B 3R T B TS BT 99D IR H GRT 17 (1) (T) GohdRor AT & dgd uoiieror sifHart 2 |
113 209

SICK INDUSTRIAL COMPANIES (SPECIAL PROVISIONS) ACT, 1986
R atenfire sufrar (faery yraens) rferfaH, 1986

Sections 22 and 26 - Maintainability of suit for declaration and injunction against sick
company —The suit for seeking declaration that the company was no longer a sick company
within the meaning of the SICA Act, 1986 was not competent and maintainable — The Civil

Court was not right and justified in issuing injunction also.

EIRT 22 3R 26 — N1 dul & foog =wom 3R R AvursT & g @ qvoiigar — o
TN BT 915 b Ul 31 fAfam, 1986 & 3t # Ry a1 SR wu= =gt 8, VAT 919 e

3R UFe™ AFY 8 o | FIER ATl fANeTsT SR et H el IR =g 1 ) &) o |
67 (i) 137

SPECIFIC RELIEF ACT, 1963
fafifdse srgaiy sferfras, 1963

Section 20 - (i) Subsequent rice in price of property — Will not be treated as a hardship
entailing refusal of the decree for specific performance — The court may take notice of the

above fact.

(ii) Looking to all the facts and circumstances of the case, the Court may impose any
reasonable condition including payment of an additional amount by one party to the other while

granting or refusing decree for specific performance.

€IRT 20 — (i) HUfd & HHT 915 H 96 T3 — 39 VAT ddheilhes (A7 URER) T8 |FHsm e
& g9 PR AFNET sued @1 M=l o 9 SR PR QAT SN | IRITed Iad d2F Bl
&I # X dahdl |

(i) Al & WA dAl R URRYRl @1 Swd 8 WIRe Bl gfaagad e
HERINUT BR Fahell & FoTAd AR RN U UedR R TOX UeThR I, [ e &
IS <0 THY IT ST SHR HRA FHY, o PT I AT 2 |

114 210
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Section 20 - Plaintiff should not be denied specific performance only on account of
phenomenal increase in price during the pendency of litigation — The court may impose

reasonable conditions including payment of additional amount to the vendor.

€RT 20 — a7l RAFNEE S Ued ¥ ®ae 39 BRI §BR T8 B GHdT & Jarg d@fdd w1 &
SRM Ui @ dFdl § gg 88 © — TSI Hdl W JfRigad I o Fhdl & forad
JfaRed o™ &1 ord 1 81 Favdh! © | 115 (iii) 211

SUCCESSION ACT, 1925
ScRItIeR ferf<a9, 1925

Section 63 - (i) Execution of Will — Suspicious and unnatural circumstances — How to
appreciate? All the suspicious and unnatural circumstances put together and on the basis of
their consideration and close scrutiny, the cumulative effect would be weighed by court and

thereafter reach on a judicial verdict.

(ii) Exclusion of sons from Will — Discrepancy with regard to the place of execution of the Will —
Prominent part played by the plaintiff in execution and registration of Will, lack of knowledge of
English of the testator, non production of original Will, were considered by Hon’ble the Apex

Court and the Will was found to be properly executed.

€RT 63 — () a1 &1 FoIes — Aagrue 9 RamMIfdd URRIfET — &9 Jodid fhar Sy —
| HeERUgE 3R SRaEmMIde IRRRT &I T A1 /I &R AR I9 R [TaR 9 g&d B
BB SD FIAT YA BT AT BN IR R U <q1fie S1fiAd R 9ga=T 81T |

(i) faa & g7 &1 IR @A, 0d & FURT & w=&F & IR 7 foRiendr — a1l &1

foa @ Awres ofk usfieRoer # Agcayel yAST 13T FHA1, FRTHAT BT AT BT

919 A AL A fad der 9 A1 S|l aRRIfal AR eRe A Swa

=TT | faad & Sfag dfa 9 fForfea srar gran 116 213

PART-III
(CIRCULARS/NOTIFICATIONS)

1. Notification of Ministry of Finance regarding manner of disposal of seized 1
Narcotic Drugs, Psychotropic Substances, Controlled Substances

and Conveyances and officer authorized for disposal under the N.D.P.S.

Act, 1985
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DUTY OF THE COURT IN SUSTAINING THE SANCTITY OF THE
CODE OF CRIMINAL PROCEDURE*

(*¥*Lecture delivered by Hon ble Mr. Justice Dipak Misra, Judge, Supreme Court of India
in the programme organised by Madhya Pradesh State Judicial Academy, High Court of M.P.,
Jabalpur on 16.08.2014 at Jabalpur.)

Dispensation of justice as requisite in law is an essential constitutional value and
judiciary at all levels is wedded to the same. Therefore, there has to be a pledge, a
sacred one, to live upto the challenges living with solidity and never having to bow
down. The Judiciary has to play a vital and important role, not only in preventing and
remedying abuse and misuse of power, but also in eliminating exploitation and
injustice. The Judiciary has to be keenly alive to its social responsibility and
accountability to the people of the country. It is required to dispense justice not only
between one person and another, but also between the State and the citizens. Thus,
the duty is onerous but all of you have joined this institution to live upto the solemn
pledge. Your duty is called divine but that should not make anyone feel exalted,
because there is a “hidden warning” behind the said divine sanctity. That is the
warning of law. That divine duty bestowed on all of us, | would humbly put, is ingrained
in the essential serviceability of the institution.

Having placed justice on a high pedestal and its dispensation as a part of divine
duty with the appendage of warning, | may pave the already travelled path by many
and pose a question, how would one understand the word “justice”? “Justice” is called
mother of all virtues and queen of all values. It does not tolerate individual prejudices,
notions, fancies, ideas or, for that matter, idiosyncrasies. It does not perceive any kind
of misplaced sympathy. “Justice”, one can humbly announce, is the filament of any
civilized society. In this regard, one may appreciably reproduce what Daniel Webster"
said:-

“Justice, sir, is the great interest of man on earth. It is the ligament
which holds civilized beings and civilized nations together.
Wherever her temple stands, and so long as it is duly honoured,
there is a foundation for social security, general happiness, and the

improvement, and progress of our race.”

Justice has been, if not the only, at least one of the foremost goals of

human endeavour from the earliest times. It may have been pursued with greater

' WEBSTER, Daniel, in Life and Letters of Joseph Story (William W. Story, ed., Boston: Charles
C. Little and James Brown, 1851), Volume Il p. 624.
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scientific vigour and intensity in some societies than the others, but societies all over
the world have strived for it in some form or the other. India, which is one of the most
ancient surviving society, has through the ages developed its own conceptions of
justice which were conceived and formulated by those who led our struggle for
freedom from the British rule. These conceptions of justice have crystallized into
constitutional principles that are the guiding light for the laws and their implementation
in the civil and criminal justice system. My focus would be on criminal justice system,

especially on the sanctity of the Code of Criminal Procedure.

A criminal trial has its own significance. A trial has to be fair as well as speedy because that is
the imperative of the dispensation of justice. In Mohd. Hussain® it has been observed that in every
criminal trial, the procedure prescribed in the Code has to be followed, the laws of evidence have to
be adhered to and an effective opportunity to the accused to defend himself must be given.

In Manu Sharma’, the Court has opined that in Indian criminal jurisprudence, the
accused is placed in a somewhat advantageous position than under different
jurisprudence of some of the countries in the world. The criminal justice administration
system in India places human rights and dignity for human life at a much higher
pedestal. In our jurisprudence, an accused is presumed to be innocent till proved
guilty, the alleged accused is entitled to fairness and true investigation and fair trial
and the prosecution is expected to play balanced role in the trial of a crime. The
investigation should be judicious, fair, transparent and expeditious to ensure
compliance with the basic rule of law. These are the fundamental canons of our
criminal jurisprudence and they are quite in conformity with the constitutional mandate.

Thus, we perceive that there is emphasis on speedy and fair trial. The effort must
be to scan the provisions in the Code of Criminal Procedure which empower the trial
Judge to exercise the power in an apposite manner in order to show respect to the
constitutional mandate as interpreted by the Apex Court. From the said perspective,
Section 309 of the Code of Criminal Procedure is extremely important. It reads thus:-

“309. Power to postpone or adjourn proceedings.- (1) In every
inquiry or trial the proceedings shall be held as
expeditiously as possible, and in particular, when the
examination of witnesses has once begun, the same shall

be continued from day to day until all the witnesses in

> Mohd. Hussain @ Julfikar Ali v. State (Government of NCT of Delhi) (2012) 9 SCC 408
*Manu Sharma vs. State (NCT of Delhi), (2010) 5 SCC 1

28



attendance have been examined, unless the Court finds the
adjournment of the same beyond the following day to be necessary
for reasons to be recorded:
Provided that when the inquiry or trial relates to an offence under
sections 376 to 376 D of the Indian Penal Code (45 of 1860), the
inquiry or trial shall, as far as possible, be completed within a
period of two months from the date of commencement of the
examination of witnesses.
(2) If the Court after taking cognizance of an offence, or
commencement of trial, finds it necessary or advisable to postpone
the commencement of, or adjourn, any inquiry or trial, it may, from
time to time, for reasons to be recorded, postpone or adjourn the
same on such terms as it thinks fit, for such time as it considers
reasonable, and may by a warrant remand the accused if in
custody:

Provided that no Magistrate shall remand an accused person to

custody under this section for a term exceeding fifteen days at a

time:

Provided further that when witnesses are in attendance, no

adjournment or postponement shall be granted, without examining

them, except for special reasons to be recorded in writing:

Provided also that no adjournment shall be granted for the purpose

only of enabling the accused person to show cause against the

sentence proposed to be imposed on him.

Provided also that —

(a) no adjournment shall be granted at the request of a party,
except where the circumstances are beyond the control of that
party;

(b) the fact that the pleader of a party is engaged in another Court,
shall not be a ground for adjournment;

(c) where a witness is present in Court but a party or his pleader is not
present or the party or his pleader though present in Court, is not ready
to examine or cross-examine the witness, the Court may, if thinks fit,
record the statement of the witness and pass such orders as it thinks fit
dispensing with the examination-in-chief or cross-examination of the
witness, as the case may be.”
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I must clarify that the last two provisos have been inserted by Act 5 of 2009 with
effect from 01.11.2010. Even prior to the amendment, as per the statutory command,
there is a requirement that the trial should be held as expeditiously as possible and
when the examination of witnesses has begun it is to be continued from day to day
until all the witnesses in attendance have been examined. Of course, the power also
rests with the Court to adjourn beyond the following day by recording reasons. Almost
five and a half decades back, a three-Judge Bench in Talab Haji Hussain®, speaking
about criminal trial, had said thus:-

...... a fair trial has naturally two objects in view; it must be fair to the accused
and must also be fair to the prosecution. The test of fairness in a criminal trial
must be judged from this dual point of view. It is therefore of the utmost
importance that, in a criminal trial, withesses should be able to give evidence
without any inducement or threat either from the prosecution or the defence. A
criminal trial must never be so conducted by the prosecution as would lead to
the conviction of an innocent person; similarly the progress of a criminal trial
must not be obstructed by the accused so as to lead to the acquittal of a really
guilty offender. The acquittal of the innocent and the conviction of the guilty are
the objects of a criminal trial and so there can be no possible doubt that, if any
conduct on the part of an accused person is likely to obstruct a fair trial, there
is occasion for the exercise of the inherent power of the High Courts to secure
the ends of justice.”

Thereafter, their Lordships proceeded to state that an accused person by his
conduct cannot put a fair trial into jeopardy, for it is the primary and paramount duty of
the criminal courts to ensure that the risk to fair trial is removed and trials are allowed
to proceed smoothly without any interruption or obstruction.

In Krishnan and another’, though in a different context, the Court has observed
that the object of criminal trial is to render public justice, to punish the criminal and to
see that the trial is concluded expeditiously before the memory of the witness fades
out, but the recent trend is to delay the trial and threaten the witness or to win over
the witness by promise or inducement. The Court further observed that these
malpractices need to be curbed and public justice can be ensured only when the trial
is conducted expeditiously.

In Swaran Singh® the Court expressed its anguish and stated:-

*Talab Haji Hussain vs. Madhukar Purshottam Mondkar and another, AIR 1958 SC 376
®Krishnan and another vs. Krishnaveni and another, (1997) 4 SCC 241
® Swaran Singh vs. State of Punjab, (2000) 5 SCC 668

30



“36..... it has become more or less a fashion to have a criminal case
adjourned again and again till the witness tires and gives up. It is
the game of unscrupulous lawyers to get adjournments for one
excuse or the other till a witness is won over or is tired. Not only is
a witness threatened, he is abducted, he is maimed, he is done
away with, or even bribed. There is no protection for him. In
adjourning the matter without any valid cause a court unwittingly
becomes party to miscarriage of justice.”

In Ambika Prasad’, while commenting on the threat meted out to the informant in
that case and adjournment sought by the counsel for the defence to cross-examine the
said witness, the Court was compelled to say:-

“I1.... At this stage, we would observe that the Sessions Judge ought to
have followed the mandate of Section 309 CrPC of completing the trial by
examining the witnesses from day to day and not giving a chance to the

accused to threaten or win over the witnesses so that they may not

5

support the prosecution.’

In Shambhu Nath Singh® while deprecating the practice of a Sessions Court

adjourning the case inspite of the presence of the witnesses willing to be examined
fully, the Court ruled thus:-

“11. The first sub-section mandates on the trial courts that
the proceedings shall be held expeditiously but the words “as
expeditiously as possible” have provided some play at the
joints and it is through such play that delay often creeps in
the trials. Even so, the next limb of the sub-section sounded
for a more vigorous stance to be adopted by the court at a
further advanced stage of the trial. That stage is when
examination of the witnesses begins. The legislature which
diluted the vigour of the mandate contained in the initial limb
of the sub-section by using the words “as expeditiously as
possible” has chosen to make the requirement for the next
stage (when examination of the witnesses has started) to be
quite stern. Once the case reaches that stage, the statutory
command is that such examination “shall be continued from
day to day until all the witnesses in attendance have been
examined”. The solitary exception to the said stringent rule
is, if the court finds that adjournment “beyond the following
day to be necessary” the same can be granted for which a
condition is imposed on the court that reasons for the same

" Ambika Prasad vs. State (Delhi Admn.), (2000) 2 SCC 646
¥ State of U.P. vs. Shambhu Nath Singh, (2001) 4 SCC 667
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should be recorded. Even this dilution has been taken away when witnesses
are in attendance before the court. In such situation the court is not given any
power to adjourn the case except in the extreme contingency for which the
second proviso to sub-section (2) has imposed another condition, namely,

“provided further that when witnesses are in attendance, no adjournment or
postponement shall be granted, without examining them, except for special

reasons to be recorded in writing”.
(emphasis supplied)

12. Thus, the legal position is that once examination of witnesses
started, the court has to continue the trial from day to day until all
witnesses in attendance have been examined (except those whom the
party has given up). The court has to record reasons for deviating from the
said course. Even that is forbidden when witnesses are present in court, as the
requirement then is that the court has to examine them. Only if there are
“special reasons”, which reasons should find a place in the order for
adjournment, that alone can confer jurisdiction on the court to adjourn the
case without examination of witnesses who are present in court.”

In Mohd. Khalid’, the Court, while not approving the determent of the cross-
examination of witness for a long time and deprecating the said practice, observed that
grant of unnecessary and long adjournment lack the spirit of Section 309 of the Code
of Criminal Procedure. When a witness is available and his examination is over, unless
compelling reasons are there, the trial court should not adjourn the matter on the mere
asking.

Recently, in Gurnaib Singh', a two-Judge Bench was compelled to observed that
on a perusal of the dates of examination-in-chief and cross-examination and the
adjournments granted, it does not require Solomon’s wisdom to perceive that the trial
was conducted in an absolute piecemeal manner as if the entire trial was required to
be held at the mercy of the counsel. This was least expected of the learned trial
Judge. The criminal dispensation system casts a heavy burden on the trial Judge to
have control over the proceedings. The criminal justice system has to be placed on a
proper pedestal and it cannot be left to the whims and fancies of the parties or their
counsel. A trial Judge cannot be a mute spectator to the trial being controlled by the
parties, for it is his primary duty to monitor the trial and such monitoring has to be in
consonance with the Code of Criminal Procedure. Eventually, the Court was
constrained to say thus:-

° Mohd. Khalid vs. State of West Bengal, (2002) 7 SCC 334
' Gurnaid Singh vs. State of Punjab (2013) 7 SCC 108
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“We have expressed our anguish, agony and concern about the
manner in which the trial has been conducted. We hope and trust
that the trial courts shall keep in mind the statutory provisions and
the interpretation placed by this Court and not be guided by their
own thinking or should not become mute spectators when a trial is
being conducted by allowing the control to the counsel for the
parties. They have their roles to perform. They are required to
monitor. They cannot abandon their responsibility. It should be
borne in mind that the whole dispensation of criminal justice at the
ground level rests on how a trial is conducted. It needs no special
emphasis to state that dispensation of criminal justice is not only a
concern of the Bench but has to be the concern of the Bar. The
administration of justice reflects its purity when the Bench and the
Bar perform their duties with utmost sincerity. An advocate cannot
afford to bring any kind of disrespect to fairness of trial by taking
recourse to subterfuges for procrastinating the same.”

| have deliberately quoted in extenso from number of authorities as the recent
trends of conducting trial had pained many. When there is violation of Section 309 of
the Code, as is perceptible, it hampers two concepts; namely, speedy and fair trial.
Thus, it is not merely a statutory violation but also offends the constitutional value. |
have been told that there are difficulties, but when law forbids certain things or grants
very little room, difficulties should be ignored. Remember, there is the fate of the
accused on one hand and the hope of the victim or his/her family members on the
other and above all the cry of the collective for justice. And never forget, your
reputation which is the greatest treasure possessed by man this side of the grave rests
on one hand the difficulties projected by parties on the other. | can only repeat that
you are required to be guided by constitutional conscience, nothing more, nothing
less.

FAIR TRIAL

In Best Bakery case’, considering the jurisprudence of fair trial, the Court
opined that in a criminal case, the fair trial is the triangulation of interest of
the accused, the victim and the society. The learned Judge further ruled that
“‘interests of the society are not to be treated completely with disdain and as
persona non grata”. The said decision was explained in Satyajit Banerjee”,
wherein it was held that the law laid down in Best Bakery case in the aforesaid

extraordinary circumstances cannot be applied to all cases against the

Y Zahira Habibulla H. Sheikh vs. State of Gujarat, (2004) 4 SCC 158
Y Satyajit Banerjee vs. State of W.B., (2005) 1 SCC 115
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established principles of criminal jurisprudence. Direction for retrial should not be
made in every case where acquittal of accused is for want of adequate or reliable
evidence. In Best Bakery case, the first trial was found to be a farce and is described as
‘mock ftrial’. Therefore, the direction for retrial, was in fact, for a real trial. Such
extraordinary situation alone can justify the directions as made by the Court in Best

Bakery case.

In Mangal Singh”, while determining various aspects of speedy trial, the Court
observed that it cannot be solely and exclusively meant for the accused. The victim
also has a right. The Court observed:-

“14.... Any inordinate delay in conclusion of a criminal trial
undoubtedly has a highly deleterious effect on the society generally,
and particularly on the two sides of the case. But it will be a grave
mistake to assume that delay in trial does not cause acute suffering and
anguish to the victim of the offence. In many cases the victim may suffer even
more than the accused. There is, therefore, no reason to give all the benefits

on account of the delay in trial to the accused and to completely deny all
justice to the victim of the offence.”

In Himanshu Singh Sabharwal”, it was observed that the principles of rule of law and due
process are closely linked with human rights protection. Such right can be protected effectively when
a citizen has recourse to the Courts of law. It has to be unmistakably understood that trial which is
primarily aimed at ascertaining truth has to be fair to all concerned. There can be no analytical, all
comprehensive or exhaustive definition of the concept of a fair trial, and it may have to be
determined in seemingly infinite variety of actual situations with the ultimate object in mind viz.
whether something that was done or said either before or at the trial deprived the quality of fairness
to a degree where a miscarriage of justice has resulted. It will not be correct to say that it is only the
accused who must be fairly dealt with. There has to be fairness of approach to the needs of the
society at large and the victims or their family members and relatives. Each one has an inbuilt right
to be dealt with fairly in a criminal trial. Denial of a fair trial is as much injustice to the accused as is
to the victim and the society. Fair trial obviously would mean a trial before an impartial Judge, a fair
prosecutor and atmosphere of judicial calm.

In Rattiram®

, while giving emphasis on fair trial, it has been held that decidedly,
there has to be a fair trial and no miscarriage of justice and under no circumstances,
prejudice should be caused to the accused but every procedural lapse or every
interdict that has been acceded to and not objected at the appropriate stage would not

get the trial dented or make it unfair.

B Mangal Singh vs. Kishan Singh, (2009) 17 SCC 303
“ Himanshu Singh Sabharwal vs. State of M.P. & Ors, AIR 2008 SC 1943
Y Rattiram vs. State of M.P., (2012) 4 SCC 516
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My singular purpose of highlighting the distinction is that trial Judges have to remain alert and
alive to the right of the accused as well as to the right of the victim and that alertness has to be
judicially manifest and must get reflected from the procedure adopted and the ultimate
determination. That demonstration is the litmus test.

LEGAL AID

Presently, | shall focus on the facet of legal aid. The right to legal aid is
statutorily ensured under Section 304 of the Code and under Articles 21, 22 and 39 A
of the Constitution. Right to legal aid in criminal proceedings is absolute and a trial
and conviction in which the accused is not represented by a lawyer is unconstitutional
and liable to be set aside as was held in Khatri (III v. State of Bihar'’, Suk Das v. Union
Territory of Arunachal Pradesh'’; Mohd. Ajmal Amir Kasab v. Maharashtra® and Rajoo v.
Mm.p."°

The Court in Mohd Hussain® held that in a trial before the Court of Sessions, if the
accused is not represented by a pleader and does not have sufficient means, the court
shall assign a pleader for his defence at the expense of the State. The entitlement to
free legal aid is not dependent on the accused making an application to that effect, in
fact, the court is obliged to inform the accused of his right to obtain free legal aid and
provide him with the same. The right of a person charged with crime to have the
services of a lawyer is fundamental and essential to fair trial. The right to be defended
by a legal practitioner, flowing from Article 22(1) of the Constitution, has further been
fortified by the introduction of the Directive Principles of State Policy embodied in
Article 39A of the Constitution by the 42nd Amendment Act of 1976 and Sub-Section
(1) of Section 304 of the Code of Criminal Procedure. Legal assistance to a needy
person facing trial whose life and personal liberty is in jeopardy is mandated not only
by the Constitution and the Code of Criminal Procedure but also by International
Covenants and Human Rights Declarations. If an accused, being poor to afford a
lawyer, is to go through the trial without legal assistance, such a trial cannot be
regarded as reasonable, fair and just. The right to be heard in criminal trial would be
inconsequential and of no avail if within itself it does not include the right to be heard
through Counsel.

In Hussainara Khatoon®, the Court observed that it is a constitutional right of
every accused person who is unable to engage a lawyer and secure legal services on
account of reasons such as poverty, indigence or incommunicado situation. The Court
further observed as under:-

®(1981) 1 SCC 635

Y (1986)2 SCC 401

¥2012) 9 SCC 1

¥2012) 8 SCC 553

20 4IR 2012 SC 750

' Hussainara Khatoon and ors. vs. Home Secretary, State of Bihar, Patna, (1980) 1 SCC 108
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“Legal aid is in fact the delivery system of social justice. It is
intended to reach justice to the common man who, as the poet
sang:
“Bowed by the weight of centuries he leans

Upon his hoe and gazes on the ground,
The emptiness of ages on his face,

And on his back the burden of the world.”

In Mohd. Ajmal Amir Kasab®, the Court observed that the right to access to legal
aid, to consult and to be defended by a legal practitioner, arises when a person
arrested in connection with a cognizable offence is first produced before a Magistrate.
It is the duty and obligation of the Magistrate before whom a person accused of
committing a cognizable offence is first produced to make him fully aware that it is his
right to consult and be defended by a legal practitioner and, in case he has no means
to engage a lawyer of his choice, that one would be provided to him from legal aid at
the expense of the State. The right flows from Articles 21 and 22 (1) of the
Constitution and needs to be strictly enforced. Thereafter, the Court directed:-

“We, accordingly, direct of all the Magistrate in the country to faithfully
discharge the aforesaid duty and obligation and further make it clear that any

failure to fully discharge the duty would amount to dereliction in duty and would
make the Magistrate concerned liable to departmental proceedings.”

In Mohd. Sukur Ali*, the Court observed as under:-

“Seervai who has said in his Constitutional Law of India, 3rd Edn.
Vol. |, p. 857:

“The right of a person accused of an offence, or against whom any
proceedings were taken under the CrPC is a valuable right which
was recognised by Section 304 CrPC. Article 22(1), on its language,
makes that right a constitutional right, and unless there are
compelling reasons, Article 22 (1) ought not to be cut down by
judicial construction........ It is submitted that Article 22 (1) makes
the statutory right under Section 304 CrPC a constitutional right in
respect of criminal or quasi-criminal proceedings.”

If an accused remains unrepresented by a lawyer, the trial court has a duty
to ensure that he is provided with proper legal aid. Now, | may sound a note of
caution. Many of you might feel, what is the necessity of harping on grant of legal
aid. It is because even recently | have come across cases where the accused

> Mohd. Ajmal Amir Kasab vs. State of Maharashtra, (2012) 9 SCC 1
2 Mohd.. Sukur Ali vs. State of Assam, (2011) 4 SCC 729
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have been tried without being represented by a counsel. When the constitutional as
well as statutory commands are violated by some, it is the duty of the Madhya Pradesh
State Judicial Academy to ingrain that into the intellectual marrows of the judicial
officers. So, | have highlighted on that object.

RIGHT AGAINST SELF-INCRIMINATION

The right against self-incrimination in Article 20 (3) and Section 161 (2) of the
Code gives an accused person the right not be a witness against himself which
includes the right to be informed that he has a right to call a lawyer before answering
any of the questions put to him by the police. In this context, | may usefully quote a
passage from Nandini Satpathi’s® case :-

“20. Back to the constitutional quintessence invigorating the ban, on
self-incrimination. The area covered by Article 20(3) and Section
161 (2) is substantially the same. So much so, we are inclined to
the view, terminological expansion apart, that Section 161(2) of the
Cr.P.C. is a parliamentary gloss on the Constitutional clause.”

The Court, repelling the suggestion as to truncated and narrow interpretation,
observed:

“Such a narrow meaning may emasculate a necessary protection.
There are only two primary queries involved in this clause that seals
the lips into permissible silence, (i) Is the person called upon to
testify ‘accused of any offence’, (ii) Is he being compelled to be
witnesses against himself ?

We hold that Section 161 enables the police to examine the accused
during investigation. The prohibitive sweep of Article 20(3) goes
back to the stage of police interrogation — not, as contended,
commencing in court only. In our judgment, the provisions of Article
20(3) and Section 161(1) substantially cover the same area, so far
as police investigations are concerned. The ban on self-accusation
and the right to silence, while one investigation or trial is under way,
goes beyond that case and protects the accused in regard to other
offences pending or imminent, which may deter him from voluntary
disclosure of criminatory matter. We are disposed to read ‘compelled
testimony’ as evidence procured not merely by physical threats or
violence but by psychic torture, atmospheric pressure,
environmental coercion, tiring interrogative prolixity, overbearing and

** Nandini Satpathi vs. P.L. Dani, (1978) 2 SCC 424
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intimidatory methods and the like — not legal penalty for violation. “So, the legal
perils following upon refusal to answer, or answer truthfully, cannot be
regarded as compulsion within the meaning of Article 20(3). The
prospect of prosecution may lead to legal tension in the exercise of
a constitutional right. But then, a stance of silence is running a
calculated risk. On the other hand, if there is any mode of
pressure, subtle or crude, mental or physical, direct or indirect,
but sufficiently substantial, applied by the policeman for
obtaining information from an accused strongly suggestive of
guilty, it becomes ‘compelled testimony’, violative of Article
20(3).”

As per Section 41D of the Code, when any person is arrested and interrogated by
the police, he is entitled to meet an advocate of his choice during interrogation, though
not throughout the interrogation. Also oral or written statement conveying personal
knowledge likely to lead to incrimination by itself or furnishing a link in the chain of
evidence comes within the prohibition of Article 20(3). Accordingly, narco analysis,
polygraph and brain electrical activation profile tests are not permissible under Article
20 (3) and any evidence collected through them cannot be produced in the courts as

laid down in Selvi v. Karnataka® and Mohd. Ajmal Amir Kasab v. Mharashtra®.

CERTAIN OTHER SIGNIFICANT FACETS
SECTION 156 (3) OF THE CODE

Section 156(3) of the Code vests power in the Magistrate to direct investigation in
cognizable offence by an officer of a police station over which, the Court has
jurisdiction. To exercise the said discretion judicially, the Magistrate must be satisfied
that the complaint brought before him warrants an investigation by the police. In case
the complainant has in possession of all the material evidence to prove his case, no
useful purpose will be served in directing investigating agency to investigate the
matter and such a complaint should be treated as a complaint case and proceeded
with. These principles have been stated in Skipper Beverages’’ and Subhkaran

Luharuka®.
SECTION 167 OF THE CODE

Remand of an accused to the custody is not an idle formality. The Code
provides that endeavour has to be made to complete the investigation within 24

hours of the arrest and it is only if the investigation is not completed in 24 hours
and the custody of the accused is warranted for carrying out investigation then

»(2010) 7 SCC 263

%%2012) 9 SCC 1

*” Skipper Beverages Pvt. Ltd. vs. State, 92 (2001) DLT 217

Shri Subhkaran Luharuka & anr. vs. State &anr., ILR (2010) VI Delhi 495
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only police custody remand should be directed. The accused has a valuable right to be
produced before the Magistrate within 24 hours of the arrest. The purpose whereof is
not only to ward off illegal detention but also that if the accused has something to
state or produce before the Court he can do so on the first available opportunity. While
granting the remand, the Magistrate is duty bound to peruse the case diaries and see
whether further detention of the accused in police custody or judicial custody is
necessary or not. One of the checks and balances to maintain a fair investigation is to
sign the case diary when produced before the Magistrate while seeking remand of the
accused. In case, the case diaries are signed at that stage then chances of tampering
with the investigation carried on is ruled out.

In Nirala Yadav®”’) the Court was dealing with a case wherein application was filed
immediately after expiry of period stipulated from filing of the charge sheet. To get the
benefit of the default provision as engrafted under proviso to sub-Section (2) of
Section 167 of the Code, the Court required the accused to file a rejoinder affidavit by
the time the initial period provided under the statute had expired. In that context, the
court ruled:-

“There was no question of any contest as if the application for
extension had been filed prior to the expiry of time. The
adjournment by the learned Magistrate was misconceived. He was
obliged on that day to deal with the application filed by the accused
as required under Section 167(2) CrPC. We have no hesitation in
saying that such procrastination frustrates the legislative mandate.
A Court cannot act to extinguish the right of an accused if the law
so confers on him. Law has to prevail. The prosecution cannot avail
such subterfuges to frustrate or destroy the legal right of the
accused. Such an act is not permissible. If we permit ourselves to
say so, the prosecution exhibited sheer negligence in not filing the
application within the time which it was entitled to do so in law but
made all adroit attempts to redeem the cause by its conduct.”

SECTION 193 OF THE CODE

The controversy in relation to the exercise of power has been put to rest by the
Constitution Bench in Dharam Pal’’, wherein it has been held that:-

‘o the Sessions Court has jurisdiction on committal of a
case to it, to take cognizance of the offences of the persons

» Union of India through CBI vs. Nirala Yadav @ Raja Ram Yadav @ Deepak Yadav (Crl. A. 786 of 2010
decided on 30.6.2014
*® Dharam Pal and others vs. State of Haryana and another, (2014) 3 SCC 306
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not named as offenders but whose complicity in the case would be
evident from the materials available on record. Hence, even without
recording evidence, upon committal under Section 209, the
Sessions Judge may summon those persons shown in column 2 of
the police report to stand trial along with those already named
therein.”

SECTION 319 OF THE CODE
Section 319 of the Code, as has been held by the Constitution Bench in Hardeep

Singh® is discretionary and extraordinary power. Though the accused subsequently is
impleaded, he has to be treated as if he had been an accused when the court initially
took cognizance of the offence and thereafter, the degree of satisfaction that is
required for summoning a person under Section 319 of the Code would be the same as
for framing the charge. The difference in the degree of satisfaction for summoning the
original accused and a subsequent accused is on account of the fact that the trial may
have already commenced against the original accused and it is in the course of such
trial that materials are disclosed against the newly summoned accused. Fresh
summoning of an accused will result in delay of the ftrial therefore the degree of
satisfaction for summoning the accused (original and subsequent) has to be different.
The controversy has always been struck up whether the word “evidence” used in
Section 319 (1) of the Code could only mean evidence tested by cross-examination.
The Constitution Bench has opined that considering the fact that under Section 319 of
the Code a person against whom material is disclosed is only summoned to face the
trial and in such an event under Section 319(4) of the Code the proceeding against
such person is to commence from the stage of taking of cognizance, the court need
not wait for the evidence against the accused proposed to be summoned to be tested
by the cross-examination. | must state here that this has been the consistent view of
the High Court of Madhya Pradesh.

SECTION 357 OF THE CODE (COMPENSATION TO THE VICTIM)

Section 357 of the Code provides for an order of compensation whereas Section
357A and Section 357B which have now been added with effect from 31st December,
2009 lay down comprehensive guidelines for defraying compensation to the victims.
Adequate compensation to the victim in addition to or without punishment often
answers societal demand of a fair and just trial. Thus these provisions should be
resorted to by the trial courts.

SECTIONS 437A OF THE CODE

A person acquitted is required to furnish bail bond with sureties which

would be enforced for six months so that in case an appeal or leave to appeal

3lHardeep Singh etc.etc. vs. State of Punjab and others, (2014) 3 SCC 92
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petition against the judgment is filed before the appellate court, the presence of the
acquitted person is secured before the appellate court. This provision is more often
forgotten. The very purpose of this provision is to ensure the presence of the acquitted
persons before the appellate court. Thus, while taking the personal bond and the
surety bond, the Court must satisfy itself fully as to the genuineness of the documents
and the address where the acquitted person would be available after his release from
the jail. The provision has to be kept in mind.

SENTENCING

The Court, in Jammel’s case’, held that in operating the sentencing system, law
should adopt the corrective machinery or deterrence based on factual matrix. By deft
modulation, sentencing process be stern where it should be, and tempered with mercy
where it warrants to be. The facts and given circumstances in each case, the nature of
the crime, the manner in which it was planned and committed, the motive for
commission of the crime, the conduct of the accused, the nature of weapons used and
all other attending circumstances are relevant facts which would enter into the area of
consideration. It is the duty of every court to award proper sentence having regard to
the nature of the offence and the manner in which it was executed or committed. The
sentencing courts are expected to consider all relevant facts and circumstances
bearing in mind and proceed to impose a sentence commensurate with the gravity of
the offence.

Recently, in Sumer Singh”, noticing inadequate sentence of seven days of
imprisonment for an offence punishable under Section 326 IPC, where the convict had
Chopped off the left hand of the victim from the wrist, the Court was constrained to
observe:-

“It is the duty of the court to impose adequate sentence, for one
of the purposes of imposition of requisite sentence is protection of
the society and a legitimate response to the collective
conscience. The paramount principle that should be the guiding
laser beam is that the punishment should be proportionate. It is
the answer of law to the social conscience. In a way, it is an
obligation to the society which has reposed faith in the court of
law to curtail the evil. While imposing the sentence it is the
Court’s accountability to remind itself about its role and the
reverence for rule of law. It must evince the rationalized judicial
discretion and not an individual perception or a moral propensity.
But, if in the ultimate eventuate the proper sentence is not awarded,

2 Jammel vs. State of U.P., (2010) 12 SCC 532
3 Sumer Singh vs. Surajbhan Singh and others, 2014 (6) SCALE 187 (2013)7 SCC 545
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the fundamental grammar of sentencing is guillotined. Law cannot
tolerate it; society does not withstand it; and sanctity of conscience
abhors it. The old saying “the law can hunt one’s past” cannot be
allowed to be buried in an indecent manner and the rainbow of
mercy, for no fathomable reason, should be allowed to rule. True it
is, it has its own room, but, in all circumstances, it cannot be
allowed to occupy the whole accommodation. The victim, in this
case, still cries for justice. We do not think that increase in fine
amount or grant of compensation under the code would be a
justified answer in law. Money cannot be the oasis. It cannot
assume the centre stage for all redemption.”

In Gopal Singh v. State of Uttarakhand”, the Court opined that just punishment is
the collective cry of the society. While the Collective cry has to be kept uppermost in
the mind, simultaneously the principle of proportionality between the crime and
punishment cannot be totally brushed aside. The principle of just punishment is the
bedrock of sentencing in respect of a criminal offence. A punishment should not be
disproportionately excessive. The concept of proportionality allows a significant
discretion to the Judge but the same has to be guided by certain principles. In certain
cases, the nature of culpability, the antecedents of the accused, the factum of age, the
potentiality of the convict to become a criminal in future, capability of his reformation
and to lead an acceptable life in the prevalent milieu, the effect — propensity to
become a social threat or nuisance, and sometimes lapse of time in the commission of
the crime and his conduct in the interregnum bearing in mind the nature of the offence,
the relationship between the parties and attractability of the doctrine of bringing the
convict to the value-based social mainstream may be the guiding factors. Needless to
emphasise, these certain illustrative aspects put forth in a condensed manner. There
can neither be a straitjacket formula nor a solvable theory in mathematical exactitude.
It would be dependent on the facts of the case and rationalised judicial discretion.
Neither the personal perception of a Judge nor self-adhered moralistic vision nor
hypothetical apprehensions should be allowed to have any play. For every offence, a
drastic measure cannot be thought of. Similarly, an offender cannot be allowed to be
treated with leniency solely on the ground of discretion vested in a court. The real
requisite is to weigh the circumstances in which the crime has been committed and
other concomitant factors which have been indicated hereinbefore and also have been
stated in a number of pronouncements by the Court. On such touchstone, the
sentences are to be imposed. The discretion should not be in the realm of fancy. It

should be embedded in the conceptual essence of just punishment.

*(2013) 7 SCC 545
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POWER OF ARREST
The power of arrest has been regulated under the Code in order to protect the

fundamental rights under Articles 21 and 22 of the Constitution. Under Section 41B of
the Code, every police officer while making an arrest is required to (a) bear an
accurate, visible and clear identification of his name which will facilitate easy
identification; (b) prepare a memorandum of arrest which shall be — (i) attested by at
least one witness, who is a member of the family of the person arrested or a
respectable member of the locality where the arrest is made; (ii) countersigned by the
person arrested; and (c) inform the person arrested, unless the memorandum is
arrested by a member of his family, that he has a right to have a relative or a friend
named by him to be informed of his arrest. The power of the police to arrest has been
further regulated by Section 46 and Section 49.

Recently, the principle was highlighted in Hema Mishra:-

“Above mentioned provisions make it compulsory for the police to
issue a notice in all such cases where arrest is not required to be
made under Clause (b) of Sub-section (1) of the amended Section
41. But, all the same, unwillingness of a person who has not been
arrested to identify himself and to whom a notice has been issued
under Section 41A, could be a ground for his arrest. Legislation has
laid down various parameters, warranting arrest of a person, which
itself is a check on arbitrary on unwarranted arrest and the right to
personal liberty guaranteed under Article 21 of the Constitution of
India.”
ISSUE OF NON-BAILABLE WARRANT ON THE CONSTITUTIONALTOUCHSTONE

In Raghuvansh Dewanchand Bhasin®®, it has been opined that it needs little

emphasis that since the execution of a non-bailable warrant directly involves
curtailment of liberty of a person, warrant of arrest cannot be issued
mechanically but only after recording satisfaction that in the facts and
circumstances of the case it is warranted. The courts have to be extra-cautious
and careful while directing issuance of non-bailable warrant, else a wrongful
detention would amount to denial of the constitutional mandate as envisaged in
Article 21 of the Constitution of India. At the same time, there is no gainsaying that the
welfare of an individual must yield to that of the community. Therefore, in order to
maintain the rule of law and to keep the society in functional harmony, it is necessary to

**Km. Hema Mishra vs. State of U.P. and ors., AIR 2014 SC 1066
3sRaghuvansh Dewanchand Bhasin vs. State of Maharashtra, AIR 2011 SC 3393
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strike a balance between an individual’s rights, liberties and privileges on the one
hand, and the State on the other. Indeed, it is a complex exercise. Thereafter, the
Court referred to the authority in Inder Mohan Goswami’’, the Court had issued certain

guidelines to be kept in mind while issuing non-bailable warrant:

“63. Non-bailable warrant should be issued to bring a person to
court when summons or bailable warrants would be unlikely to have
the desired result. This could be when:

® It is reasonable to believe that the person will not voluntarily
appear in court; or

@ The police authorities are unable to find the person to serve
him with a summon; or

® It is considered that the person could harm someone if not
placed into custody immediately.

54. As far as possible, if the court is of the opinion that a summon
will suffice in getting the appearance of the accused in the court,
the summon or the bailable warrants should be preferred. The
warrants either bailable or non-bailable should never be issued
without proper scrutiny of facts and complete application of mind,
due to the extremely serious consequences and ramifications which
ensue on issuance of warrants. The court must very carefully
examine whether the criminal complaint or FIR has not been filed
with an oblique motive.

55. In complaint cases, at the first instance, the court should direct
serving of the summons along with the copy of the complaint. If the
accused seem to be avoiding the summons, the court, in the second
instance should issue bailable warrant. In the third instance, when
the court is fully satisfied that the accused is avoiding the court’s
proceeding intentionally, the process of issuance of the non-
bailable warrant should be resorted to. Personal liberty is
paramount therefore, we caution courts at the first and second
instance to refrain from issuing non-bailable warrants.”
While concurring with the observations, the learned Judges in Raghuvansh
Dewanchand Bhasin issued further guidelines as under:-

“(a) All the High Court shall ensure that the subordinate courts use
printed and machine numbered Form 2 for issuing warrant of arrest

and each such form is duly accounted for;

¥ Inder Mohan Goswami vs. State of Uttaranchal, (2007) 12 SCC 1
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(c)

(e)

()

Before authenticating, the court must ensure that complete
particulars of the case are mentioned on the warrant;

The presiding Judge of the Court (or responsible officer specially
authorized for the purpose in case of High Courts) issuing the
warrant should put his full and legible signatures on the process,
also ensuring that Court seal bearing complete particulars of the
Court is prominently endorsed thereon;

The court must ensure that warrant is directed to a particular police
officer (or authority) and, unless intended to be open-ended, it must
be returnable whether executed or unexecuted, on or before the
date specified therein;

Every court must maintain a register (in the format given below at p.
804), in which each warrant of arrest issued must be entered
chronologically and the serial number of such entry reflected on the
top right hand of the process;

No warrant of arrest shall be issued without being entered in the
register mentioned above and the court concerned shall periodically
check/monitor the same to confirm that every such process is
always returned to the court with due report and placed on the
record of the case concerned,;

A register similar to the one in para 28.5 supra shall be maintained
at the police station concerned. The Station House Officer of the
police station concerned shall ensure that each warrant of arrest
issued by the court, when received is duly entered in the said
register and is formally entrusted to a responsible officer for
execution;

Ordinarily, the courts should not give a long time for return or
execution of warrants, as experience has shown that warrants are
prone to misuse if they remain in control of executing agencies for
long;

On the date fixed for the return of the warrant, the court must insist
upon a compliance report on the action taken thereon by the Station
House Officer of the police station concerned or the officer in
charge of the agency concerned;

The report on such warrants must be clear, cogent and legible and
duly forwarded by a superior police officer, so as to facilitate fixing
of responsibility in case of misuse;
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(k)

In the event of warrant for execution beyond jurisdiction of the court
issuing it, procedure laid down in Sections 78 and 79 of the Code
must be strictly and scrupulously followed; and

In the event of cancellation of the arrest warrant by the court, the
order cancelling warrant shall be recorded in the case file and the
register maintained. A copy there of shall be sent to the authority
concerned, requiring the process to be returned unexecuted
forthwith. The date of receipt of the unexecuted warrant will be
entered in the aforesaid registers. A copy of such order shall also
be supplied to the accused.”

The said guidelines are to be followed as an endeavour to put into practice the

directions stated therein. Be it clarified, the guidelines have been issued keeping in

view the constitutional principle and the statutory norms. That is the bond between the

constitutional concepts and criminal jurisprudential perspective. And for that reason |

have used the phraseology sanctity of the Code.

DOUBLE JEOPARDY

The constitutional doctrine of double jeopardy which finds expression in Art 20 (2)

is reflectible from the language employed in Section 300 of Code. In the case of

Magbool Hussasin®® the Constitution Bench, while discussing the concept of double

jeopardy, ruled that:-

“The fundamental right which is guaranteed in Art 20 (2) enunciates
the principle of autrefois convict” or “double jeopardy”. The roots of
that principle are to be found in the well established rule of the
common law of England “that where a person has been convicted of
an offence by a Court of competent jurisdiction the conviction is a
bar to all further criminal proceedings for the same offence.” (Per
Charles J. in Reg. v. Miles, (1890) 24 Q.B.D. 423 (A).) To the same
effect is the ancient maxim “Nimo Bis Debet Puniri Pro Uno
Delicto”, that is to say that no one ought to be twice punished for
one offence or as it is sometimes written “Pro Eadam Causa” that is
for the same cause.”

Placing reliance on the same, a two-Judge Bench,
Mahendrabhai Patel” opined that :-

38Maqbool Hussasin vs. State of Bombay, AIR 1953 SC 325
3gSangeemben Mahendrabhai Patel v. State of Gujarat and another, (2012) 7 SCC 621

in

Sangeetaben
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“14. This Court in Magbool Hussain held that the fundamental right which is
guaranteed under Article 20 (2) enunciates the principle of “autrefois convict”
or “double jeopardy” i.e. a person must not be put in peril twice for the same
offence. The doctrine is based on the ancient maxim nemo debet bis punier
pro uno delicto, that is to say, that no one ought to be punished twice for one
offence. The plea of autrefois convict or autrefois acquit avers that the
person has been previously convicted or acquitted on a charge for the
same offence as that in respect of which he is arraigned. The test is
whether the former offence and the offence now charged have the same
ingredients in the sense that the facts constituting the one are sufficient
to justify a conviction of the other and not that the facts relied on by the
prosecution are the same in the two trials. A plea of autrefois acquit is
not proved unless it is shown that the verdict of acquittal of the previous
charge necessarily involves an acquittal of the latter.”

Be it reiterated, the said principle is ingrained in Section 300 of the Code and to
understand the concept, it is necessary to appreciate the ratio laid down by the Apex
Court in the cases of S.4. Venkataraman®, Om Prakash Gupta“, Veereshwar Rao
Agnihotri”, Leo Roy Frey“, S.L. ApteM, Bhagwan Swarup Lal® Bishan Lal and L.R.

.46
Melwani™.

NATURAL JUSTICE AND ITS SIGNIFICANCE UNDER THE CODE

Natural justice, under the Constitution of India, may not be existing as a definite
principle but it is read in by the Court to the great heights engrafted in Chapter Ill of
the Constitution. This is a facet of constitutional humanistic Principle. In this context, |

¥ it has been ruled that one

may usefully quote a passage from Nawabkhan Abbaskhan
of the first principles of the sense of justice is that you must not permit one side to use

means of influencing a decision which means are not known to the other side.

Section 235(2) of the Code provides that if the accused is convicted, the

Judge is required to proceed in accordance with the provisions, hear the accused

4OS.A. Venkataraman vs. Union of India, AIR 1954 SC 375

**Om Prakash Gupta v. State of U.P., AIR 1957 SC 458

“State of M.P. vs. Veereshwar Rao Agnihotri, AIR 1957 SC 592

*Leo Roy Frey vs. Supt., District Jail, AIR 1958 SC 119

“State of Bombay vs. S.L. Apte, AIR 1961 SC 578

45Bhagwan Swarup Lal Bishan Lal vs. State of Maharahstra, AIR 1965 SC 682
46 Collector of Customs vs. L.R. Melwani, AIR 1970 SC 962

*” Nawabkhan Abbaskhan, (1974) 2 SCC 121
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on the question of sentence, and then pass an order of sentence according to law.
Interpreting the said provision, the Court in Allauddin Mian*, opined that:-

“The requirement of hearing the accused is intended to satisfy the
rule of natural justice. It is a fundamental requirement of fair play
that the accused who was hitherto concentrating on the prosecution
evidence on the question of guilt should, on being found guilty, be
asked if he has anything to say or any evidence to tender on the
question of sentence. This is all the more necessary since the
courts are generally required to make the choice from a wide range
of discretion in the matter of sentencing. To assist the court in
determining the correct sentence to be imposed the legislature
introduced sub-section (2) to Section 235. The said provision
therefore satisfies a dual purpose; it satisfies the rule of natural
justice by according the accused an opportunity of being heard on
the question of sentence and at the same time helps the court to
choose the sentence to be awarded. Since the provision is intended
to give the accused an opportunity to place before the court all the
relevant material having a bearing on the question of sentence
there can be no doubt that the provision is salutary and must be
strictly followed.”

Thereafter, the two-Judge Bench proceeded to rule thus:-

“We need hardly mention that in many cases a sentencing decision
has far more serious consequences on the offender and his family
members than in the case of a purely administrative decision;.....A
sentencing decision taken without following the requirements of
sub-section (2) of Section 235 of the Code in letter and spirit is
vitiated. The sentencing court must approach the question seriously
and must endeavour to see that all the relevant facts and
circumstances bearing on the question of sentence are brought on
record.”

Be it noted, the said principle was reiterated in Ajay Pandit” placing reliance on

Santa Singh’ and Muniappan’.

*® Allauddin Mian and Others vs. State of Bihar, (1989) 3 SCC 5

49Aljay Pandit alias Jagdish Dayabhai Patel vs. State of Maharashtra, (2012) 8 SCC 43
*Santa Singh vs. State of Punjab, (1976) 4 SCC 190

' Muniappan vs. State of T.N., (1981) 3 SCC 11
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This makes the duty of the trial Judge extremely important in this regard.
LIBERTY AND GRANT OF BAIL

Enlargement of bail or grant of bail has an association with individual liberty.
Emphasising the concept of liberty, the Court in Rashmi Rekha Thatoi’’, has observed:-

‘4. The thought of losing one’s liberty immediately brings in a
feeling of fear, a shiver in the spine, an anguish of terrible trauma,
an uncontrollable agony, a penetrating nightmarish perplexity and
above all a sense of vacuum withering the very essence of
existence. It is because liberty is deep as eternity and deprivation
of it, infernal. May be for this the protectors of liberty ask, “How
acquisition of entire wealth of the world would be of any
consequence if one’s soul is lost?” It has been quite often said that
life without liberty is eyes without vision, ears without hearing
power and mind without coherent thinking faculty. It is not to be
forgotten that liberty is not an absolute abstract concept. True it is,
individual liberty is a very significant aspect of human existence but
it has to be guided and governed by law. Liberty is to be sustained
and achieved when it sought to be taken away by permissible legal
parameters. A court of law is required to be guided by the defined
jurisdiction and not to deal with matters being in the realm of
sympathy of fancy.”
Despite the fact that we have put liberty on the pedestal, yet it is not absolute. | have referred
to this decision solely for the purpose that while granting bail, the court dealing with the application
for bail has to follow the statutory command bearing in mind the constitutional principle of liberty

which is not absolute.

In Ash Mohammad®, while discussing the concept of liberty and the legal
restrictions which are founded on democratic norms, the Court observed that the
liberty of a person should not be lightly dealt with, for deprivation of liberty of a
person has immense impact on the mind of a person. Incarceration creates a
concavity in the personality of an individual. Sometimes, it causes a sense of
vacuum. Needless to emphasise, the sacrosanctity of liberty is paramount in a
civilised society. However, in a democratic body polity which is wedded to the
rule of law, an individual is expected to grow within the social restrictions

sanctioned by law. The individual liberty is restricted by larger social interest

* Rashmi Rekha Thatoi and anr. vs. State of Orissa and ors., (2012) 5 SCC 690
> Ash Mohammad vs. Shiv Raj Singh alias Lalla Babu and another, (2012) 9 SCC 446
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and its deprivation must have due sanction of law. In an orderly society, an individual
is expected to live with dignity having respect for law and also giving due respect to
other’s rights. It is well-accepted principle that the concept of liberty is not in the realm
of absolutism but is a restricted one. The cry of the collective for justice, its desire for
peace and harmony and its necessity for security cannot be allowed to be trivialised.
The life of an individual living in a society governed by the rule of law has to be
regulated and such regulations which are the source in law subserve the social
balance and function as a significant instrument for protection of human rights and
security of the collective. It is because fundamentally laws are made for their
obedience so that every member of the society lives peacefully in a society to achieve
his individual as well as social interest. That is why Edmund Burke, while discussing
about liberty opined, “it is regulated freedom”. Thereafter, the two-Judge Bench
proceeded to observe:-

“18. It is also to be kept in mind that individual liberty cannot be

accentuated to such an extent or elevated to such a high pedestal

which would bring in anarchy or disorder in the society. The

prospect of greater justice requires that law and order should

prevail in a civilised milieu. True it is, there can be no arithmetical

formula for fixing the parameters in precise exactitude but the

adjudication should express not only application of mind but also

exercise of jurisdiction on accepted and established norms. Law

and order in a society protect the established precepts and see to it

that contagious crimes do not become epidemic. In an organised

society the concept of liberty basically requires citizens to be

responsible and not to disturb the tranquillity and safety which
every well-meaning person desires.

Thereafter the Court opined that liberty, although is a greatly
cherished value in the life of an individual, it is a controlled and
restricted one and no element in the society can act in a manner by
consequence of which the life or liberty of others is jeopardised, for
the rational collective does not countenance an anti-social or anti-
collective act.”

Be it stated, in the said case, a history-sheeter, involved in number of cases pertaining to grave
offences under IPC and other Acts, was enlarged on bail and the Apex Court treated the order of bail

as one of impropriety and set it aside.

At this juncture, | am obliged to say that the courts while dealing with
applications for grant of bail have to be careful keeping in view nature of offence

and gravity. Sometimes it is noticed that no reasons are given. That does not
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mean one is required to ascribe elaborate reasons. But, laconically allowing a bail
application is totally undersirable. As far as grant of anticipatory bail is concerned, one
has to be more cautious. The impact of the crime has to be seen. When judicial officer
is rejecting the applications, no further observations like “when he surrenders” or “on
his surrendering” or “if he files bail bonds”, etc. never be made. In Ranjit Singh® the
High Court, while rejecting the application under Section 438 of the Code, had passed
the following order:-

“Considering the nature of the allegation and the evidence collected
in the case-diary the petition is disposed of with a short direction
that the petitioner shall surrender before the Competent Court and
shall apply for regular bail and the same shall be considered upon
furnishing necessary bail bond.”

On the basis of the aforesaid order, the learned Additional Sessions Judge
immediately instead of seeking any clarification from the High Court granted the
benefit of bail to the accused under Section 439 of the Code. The victim approached
the High Court and the High Court cancelled the bail order. On being approached by
the accused, the Apex Court on other reasons declined to interfere and granted liberty
to the accused to surrender to custody and move for regular bail with further
stipulation that the same shall be considered independently on its own merits. In that
context, the court quoted a passage from Rashmi Rekha Thatoi>, which reads thus:-

..... it is to be borne in mind that a court of law has to act within the
statutory command and not deviate from it. It is a well-settled
proposition of law what cannot be done directly, cannot be done
indirectly. While exercising a statutory power a court is bound to act
within the four corners thereof. The statutory exercise of power
standsonadifferent footing than exercise of power of judicial review.

This has been so stated in Bay Berry Apartments (P) Ltd. v. Shobha’®
and U.P. State Brassware Corpn. Ltd v. Uday Narain Pandey.””

Thereafter, it was compelled to observe that the order passed by the learned
single Judge was potent enough to create enormous confusion. My purpose of saying
this is that while passing an order, every judicial officer has to be extremely careful of
what kind of directions he is issuing. All attempts are to be made to avoid this kind of
confusion.lam compelled to say so as such kind of orders have become quite frequent.

> Ranjit Singh vs. State of M.P. and others, 2013 (12) SCALE 190

> Rashmi Rekha Thatoi and another vs. State of Orissa and others, (2012) 5 SCC 690
*®(2006) 13 SCC 737

7(2006) 1 SCC 479
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CONCLUSION

In conclusion, | must state that | have made a humble endeavour to present to
you the sanctity of certain provisions under the Code and duty of the Court to sustain
the same. | have also endeavoured to show the inter-connectivity between our
constitutional norms and concepts and criminal jurisprudence. That is where precisely
the sanctity of the Code emerges. | have found on many an occasion that some of the
judicial officers feel themselves alienated in their own perception from the
Constitution.You canneverbe a strangerto our compassionate and humane Constitution
in the adjudicating process. | am certain, you are always reminded of your statutory
duty but your alertness with humility would increase to keep the constitutional
principles close to your heart and soul. That would elevate your work, the mindset and
the sense of justice, continuous learner of law, wherever his position is, has to be
intellectually humble and modest because such kind of modesty nourishes virtues and
enables a man to achieve accomplishments. It encourages your sense of duty and
disciplines your responsibility. That apart, | would not be very much wrong, if | say,
whenmodesty and self-discipline get wedded to each other, one can asset what is right
and these assertions would not be an expression of egotism but, on the contrary, it
would be an ornament to your prosperity of knowledge. Lastly, | would suggest to you
to learn with delight so that it would enrich your mind, you shall never feel the burden.

Do live by sanctity of law.

Thank you.
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*62.

*63.

PART - Il
NOTES ON IMPORTANT JUDGMENTS

ACCOMMODATION CONTROL ACT, 1961 (M.P.) — Section 3

Whether suit filed by the Secretary on behalf of the plaintiff public Trust
without joining the other trustees as plaintiffs is maintainable? Held, Yes,
because the Secretary was authorized by the Trust to file the suit on its
behalf by resolution of the General Body in which all the trustees, except
one, were present and signed the resolution — Nothing on record to indicate
any dissent on the part of trustee who has not signed the resolution.

I frEFer iferfras, 1961 (H.9) — €RT 3

T AP A DI AR A AT gRT IEd 916 39 AIREAT 1 |GAifora fad = ver
foar a1, 98 9= g 2?7 afffgiRa fear 1, & Faife afta $1 ma gRT SHa!
IR ¥ 918 UG 1 @ ford amg Mer @ @ gRT Afed fHar war or e
TP IR & aEar g SuRe@ o IR S=I9 TWE W FWeER &l o — afEa
TR VAT | gl o ol I sfra oxar 3 & o Ut @ gywe ) swarR 8@ @
ST g ol

Ramshankar v. Guru Singh Sabha
Order dated 08.01.2013 passed by the High Court of M.P. in Second Appeal
No. 373 of 1999, reported in I.L.R. (2014) M.P. 1541

ARBITRATION AND CONCILIATION ACT, 1996 — Sections 2 (1) (e), 11, 34 and

42

Which Court will have the jurisdiction to entertain and decide an application

under section 34 of the Act, 19967

The reference is answered as follows:-

(a) Section 2 (1) (e) contains an exhaustive definition marking out only the
Principal Civil Court of original jurisdiction in a district or a High Court
having original civil jurisdiction in the State, and no other court as
“court” for the purpose of Part-l of the Arbitration Act, 1996.

(b) The expression “with respect to an arbitration agreement” makes it clear
that Section 42 will apply to all applications made whether before or
during arbitral proceedings or after an Award is pronounced under Part-I
of the 1996 Act.

(c) However, Section 42 only applies to applications made under
Part-l if they are made to a court as defined — Since applications
made under Section 8 are made to judicial authorities and since
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64.

applications under Section 11 are made to the Chief Justice or his
designate, the judicial authority and the Chief Justice or his designate
not being court as defined, such applications would be outside Section
42,

(d) Section 9 applications being applications made to a court and Section
34 applications to set aside arbitral awards are applications which are
within Section 42.

(e) In no circumstances can the Supreme Court be “court” for the purposes
of Section 2 (1) (e), and whether the Supreme Court does or does not
retain seisin after appointing an Arbitrator, applications will follow the
first application made before either a High Court having original
jurisdiction in the State or a Principal Civil court having original
jurisdiction in the district as the case may be.

(f) Section 42 will apply to applications made after the arbitral proceedings
have come to an end provided they are made under Part-I,

(g) If a first application is made to a court which is neither a Principal Court
of original jurisdiction in a district or a High Court exercising original
jurisdiction in a State, such application not being to a court as defined
would be outside Section 42. Also, an application made to a court
without subject matter jurisdiction would be outside Section 42.

AR 3R Foag AR, 1996 — &RT 2 (1) (3), 11, 34 3R 42

€RT 34 AT 3R Porg ARIH, 1996 T AMAST T I3 9 FRIGA I DI
IREIRGT foa EEd & et ? 39 Rew &1 I Fregfdor a1 dis gRT Sar
PR IRATEI DI W R a8 T fHAr 1w

State of West Bengal & others v. Associated Contractors
Judgment dated 10.09.2014 passed by the Supreme Court in Civil Appeal No.
6691 of 2005, reported in AIR 2015 SC 260 (3-Judge Bench)

ARBITRATION AND CONCILIATION ACT, 1996 — Sections 7 and 8

(i) Non-arbitrable dispute referred to arbitrator — Effect — Even if an issue is
framed by the Arbitrator in relation to such a dispute, there cannot be a
presumption or a conclusion to the effect that the parties had agreed to
refer the issue to the arbitrator.

(ii) Contract with regard to arbitration — Should be in writing — It cannot be
presumed.

HreAee] AR Yolw A=A, 1996 — &RT 7 AR 8
(i) wTEgXRT gRT fueRT Aivg 9 84 91d1 fagre Acgwer &1 R — uyvmg
— ATEAReT gRT U faare & IR @ afe fagreas N faxfaa &= fear war
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gl a9l o $I¥ SueRvm T P S Ghcdl AT 39 M BT Frsed T ArabTelr
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(i) weaRer & AR H wfaqr — faRega & ‘91 @fde — sHeY  (AreAReT
4 PI) SULRCI &l BT ST el |

M/s Harsha Construction v. Union of India & Ors.
Judgment dated 05.09.2014 passed by the Supreme Court in Civil Appeal No.
534 of 2007, reported in AIR 2015 SC 270

Extracts from the judgment:

Arbitration arises from a contract and unless there is a specific written contract, a
contract with regard to arbitration cannot be presumed. Section 7(3) of the Act clearly
specifies that the contract with regard to arbitration must be in writing. Thus, so far as
the disputes which have been referred to in Clause 39 of the contract are concerned, it
was not open to the Arbitrator to arbitrate upon the said disputes as there was a
specific clause whereby the said disputes had been “excepted”. Moreover, when the
law specifically makes a provision with regard to formation of a contract in a particular
manner, there cannot be any presumption with regard to a contract if the contract is
not entered into by the mode prescribed under the Act.

If a non-arbitrable dispute is referred to an Arbitrator and even if an issue is
framed by the Arbitrator in relation to such a dispute, in our opinion, there cannot be a
presumption or a conclusion to the effect that the parties had agreed to refer the issue
to the Arbitrator. In the instant case, the respondent authorities had raised an
objection relating to the arbitrability of the aforestated issue before the Arbitrator and
yet the Arbitrator had rendered his decision on the said “excepted” dispute. In our
opinion, the Arbitrator could not have decided the said “excepted” dispute.

We, therefore, hold that it was not open to the Arbitrator to decide the issues
which were not arbitrable and the award, so far as it relates to disputes regarding non-
arbitrable disputes is concerned, is bad in law and is hereby quashed.

65. ARBITRATION AND CONCILIATION ACT, 1996 — Sections 16, 34 (2) (b) and 34

(2) (b) (ii)

(i) Objection on jurisdiction of the tribunal — Taking after submission of the
statement of defence — “The subject-matter of the dispute is not capable
of settlement by arbitration” whether it is an objection on jurisdiction?
Held, No - It is related to Section 34(2) (b) of the Act, 1996 and not to
section 16 of the Act of 1996.
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(ii) Challenging the award on the ground that it is in conflict with public
policy of India as provided under section 34 (2) (b) (ii) — It cannot be
equated with the contention that tribunal under the Central Act does not
have jurisdiction whereas the tribunal under the State Act has
jurisdiction to decide the dispute — Public policy of India is referable to
public policy of Union of India and not of an individual State.

AR AR gorg SfeiH, 1996 — ©RT 16, 34 (2) () 3R &IRT 34 (2)

CHN@D

(i) <REHT @ @FAMIFR BT Mufcd — YRRET $T FOF UId X a4 & 1 CHT
Jmufed o1 — “faare B favy avxqg, Arawer gRT Fuer oM & avg 98 2 @
I8 gAMeR @) amufed € ? affeiRa fear mam, 7€ ag arT 34 (2) ()
afSifra, 1996 W Hefera @ ©IRT 16 A=A, 1996 | weftra =Y 21

(ii) o9 ®I URA DI AT » fG6g B D AR W AR AT A BT €RT 34
() @) (i) ® el 8 — I8 39 T@ @ WIged 21 © & d<=w@ Iftiaw &
dgd fea Ife@mRT BI fqare D fRT®HRT BT
aafterR T8 & dfcw g ftitm @ seflm e sifreRur #
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M/s. MSP Infrastructure Ltd. v. M.P. Road Devl. Corp. Ltd.
Judgment dated 05.12.2014 passed by the Supreme Court in Civil Appeal No.
10778 of 2014, reported in AIR 2015 SC 710

Extracts from the judgment:

It was next contended on behalf of the Respondent by the learned counsel that
Section 16 undoubtedly empowers the Tribunal to rule on its own jurisdiction and any
objections to it must be raised not later than the submission of the statement of
defence. However, according to the learned senior counsel, objections to the
jurisdiction of a Tribunal may be of several kinds as is well-known, and Section 16
does not cover them all. It was further contended that where the objection was of such
a nature that it would go to the competence of the Arbitral Tribunal to deal with the
subject matter of arbitration itself and the consequence would be the nullity of the
award, such objection may be raised even at the hearing of the petition under Section
34 of the Act. In support, the learned senior counsel relied on clause (b) of sub-
section (2) of Section 34 which reads as follows:-

“34 (2) An arbitral award may be set aside by the Court only if —

(€)) I
(b) the Court finds that —
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(i) the subject-matter of the dispute is not capable of settlement
by arbitration under the law for the time being in force, or

(ii) the arbitral award is in conflict with the public policy of India.”

It is not possible to accept this submission. In the first place, there is nothing to
warrant the inference that all objections to the jurisdiction of the Tribunal cannot be
raised under Section 16 and that the Tribunal does not have power to rule on its own
jurisdiction. Secondly, Parliament has employed a different phraseology in Clause (b)
of Section 34. That phraseology is “the subject matter of the dispute is not capable of
settlement by arbitration.” This phrase does not necessarily refer to an objection to
‘jurisdiction’ as the term is well known. In fact, it refers to a situation where the dispute
referred for arbitration, by reason of its subject matter is not capable of settlement by
arbitration at all. Examples of such cases have been referred to by the Supreme Court
in the case of Booz Allen and Hamilton Inc. v. SBI Home Finance Limited and ors., AIR

2011 SC 2507 This Court observed as follows:-

“36. The well-recognised examples of nonarbitrable disputes are: (i)
disputes relating to rights and liabilities which give rise to or arise
out of criminal offences; (ii) matrimonial disputes relating to
divorce, judicial separation, restitution of conjugal rights, child
custody; (iii) guardianship matters; (iv) insolvency and winding-up
matters; (v) testamentary matters (grants of probate, letters of
administration and succession certificate); and (vi) eviction or
tenancy matters governed by special statutes where the tenant
enjoys statutory protection against eviction and only the specified
courts are conferred jurisdiction to grant eviction or decide the
disputes.”

The scheme of the Act is thus clear. All objections to jurisdiction of whatever
nature must be taken at the stage of the submission of the statement of defence, and
must be dealt with under Section 16 of the Arbitration Act, 1996. However, if one of
the parties seeks to contend that the subject matter of the dispute is such as cannot
be dealt with by arbitration, it may be dealt under Section 34 by the Court.

It was also contended by the learned counsel for respondent that the newly
added ground that the Tribunal under the Arbitration Act, 1996 had no
jurisdiction to decide the dispute in question because the jurisdiction lay with
the Tribunal under the M.P. Act of 1983, was a question which can be agitated
under sub-clause (ii) of clause (b) of sub-section (2) of Section 34 of the
Arbitration Act, 1996. This provision enables the court to set-aside an award
which is in conflict with the public policy of India. Therefore, it is contended that
the amendment had been rightly allowed and it cannot be said that what was
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raised was only a question which pertained to jurisdiction and ought to have been
raised exclusively under Section 16 of the Arbitration Act, 1996, but in fact was a
question which could also have been raised under Section 34 before the Court, as has
been done by the Respondent. This submission must be rejected. The contention that
an award is in conflict with the public policy of India cannot be equated with the
contention that Tribunal under the Central Act does not have jurisdiction and the
Tribunal under the State Act, has jurisdiction to decide upon the dispute. Furthermore,
it was stated that this contention might have been raised under the head that the
Arbitral Award is in conflict with the public policy of India. In other words, it was
submitted that it is the public policy of India that arbitrations should be held under the
appropriate law. It was contended that unless the arbitration was held under the State
Law i.e. the M.P. Act that it would be a violation of the public policy of India. This
contention is misconceived since the intention of providing that the award should not
be in conflict with the public policy of India is referable to the public policy of India as
a whole i.e. the policy of the Union of India and not merely the policy of an individual
state. Though, it cannot be said that the upholding of a state law would not be part of
the public policy of India, much depends on the context. Where the question arises out
of a conflict between an action under a State Law and an action under a Central Law,
the term public policy of India must necessarily understood as being referable to the
policy of the Union. It is well known, vide Article 1 of the Constitution, the name ‘India’
is the name of the Union of States and its territories include those of the States.

66. ARBITRATION AND CONCILIATION ACT, 1996 — Sections 31(7) (a) and 37(1)
(b)
Word “sum” used in section 31 (7) (a) and 31(7) (b) — As per section 31 (7)(a),
an award for payment of money may be inclusive of interest and the “sum”
of the principal amount plus interest may be directed to be paid by the
Arbitral Tribunal for the pre-award period — As per section 31 (7)(b), the
Arbitral Tribunal may direct interest to be paid on such “sum” for the post-
award period at which stage the amount would be the sum arrived at after
the merging of interest with the principal ; the two components having lost
their separate identities.

AERY IR goas  JAfRRE, 1996 — @RT 31 (7) () IR
31 (7) (&)
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M/s Hyder Consulting (UK) Ltd. v. Governor, State of Orissa through
Chief Engineer

Judgment dated 25.11.2014 passed by the Supreme Court in Civil Appeal No.
3148 of 2012, reported in AIR 2015 SC856 (three Judge Bench)

Extracts from the judgment:

It is apparent that vide clause (a) of sub-section (7) of Section 31 of the Act,
Parliament intended that an award for payment of money may be inclusive of interest,
and the “sum” of the principal amount plus interest may be directed to be paid by the
Arbitral Tribunal for the pre-award period. Thereupon, the Arbitral Tribunal may direct
interest to be paid on such “sum” for the post-award period vide clause (b) of sub-
section (7) of Section 31 of the Act, at which stage the amount would be the sum
arrived at after the merging of interest with the principal; the two components having
lost their separate identities.

In fact this is a case where the language of sub-section 7 clause (a) and (b) is so
plain and unambiguous that no question of construction of a statutory provision arises.
The language itself provides that in the sum for which an award is made, interest may
be included for the pre-award period and that for the post-award period interest up to
the rate of eighteen per cent per annum may be awarded on such sum directed to be
paid by the Arbitral Award.

67. CIVIL PROCEDURE CODE, 1908 — Section 9

SICK INDUSTRIAL COMPANIES (SPECIAL PROVISIONS) ACT, 1986 -

Sections 22 and 26

(i) Maintainability of suit for recovery of money against sick company - The
suit could lie and proceeded with only after express consent of the BIFR
(Board for Industrial and Financial Reconstruction).

(ii) Maintainability of suit for declaration and injunction against sick
company — The suit for seeking declaration that the company was no
longer a sick company within the meaning of the SICA Act, 1986 was not
competent and maintainable — The Civil Court was not right and justified
in issuing injunction also.

fafaer gfdbar Gigdr, 1908 — €IRT 9
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Ghanshyam Sarda v. M/s Shiv Shankar Trading Co. and others
Judgment dated 13.11.2014 passed by the Supreme Court in Civil Appeal No.
10221 of 2014, reported in AIR 2015 SC 403

Extracts from the judgment:

As laid down by this Court the Act is a complete Code in itself. The Act gives
complete supervisory control to the BIFR over the affairs of a sick Industrial Company
from the stage of registration of reference and questions concerning status of sickness
of such company are in the exclusive domain of the BIFR. Any submission or assertion
by anyone including the Company that by certain developments the Company has
revived itself and/or that its net worth since the stage of registration having become
positive no such scheme for revival needs to be undertaken, must be and can only be
dealt with by the BIFR. Any such assertion or claim has to be made before the BIFR
and only upon the satisfaction of the BIFR that a sick company is no longer sick, that
such company could be said to have ceased to be amenable to its supervisory control
under the Act. The aspects of revival of such company being completely within its
exclusive domain, it is the BIFR alone, which can determine the issue whether such
company now stands revived or not. The jurisdiction of the civil court in respect of
these matters stands completely excluded.

Unlike cases where the existence of jurisdictional fact or facts, on the basis of
which alone a Tribunal can invoke and exercise jurisdiction, is or are doubted, stand
on a different footing from the one where invocation and exercise of jurisdiction at the
initial stage is not disputed but what is projected is that by subsequent or supervening
circumstances the concerned Tribunal has lost jurisdiction. In the present case the fact
that the company was registered as a sick company is not doubted nor has it been
contended that the BIFR had wrongly assumed initial jurisdiction. But what is projected
is that the net worth having become positive the BIFR has now lost jurisdiction over
the company. In our view, the BIFR having correctly assumed jurisdiction and when all
the financial affairs of such company were directly under the supervisory control of the
BIFR, the power to decide whether it has since then lost the jurisdiction or not, is also
in the exclusive domain of the BIFR. The BIFR alone is empowered to determine
whether net worth has become positive as a result of which it would cease to have
such jurisdiction. Any inquiry into such issue regarding net worth by anyone outside
the Act including civil court, would be against the express intent of the Act and would
lead to incongruous and undesired results. The suit as framed seeking
declaration that the company was no longer a sick company within the
meaning of the Act, was therefore not competent and maintainable. The Civil
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Court was not right and justified in issuing injunction as it did. The counsel who
represented the company before the BIFR on 04.04.2013, correctly submitted that
before discharging the company the BIFR can examine the audited balance sheet and
satisfy itself whether the net worth had turned positive.

Insofar as the recovery of money is concerned, the matter is completely covered
by Section 22 (1) of the Act. The language employed in Section 22(1) of the Act refers
to the entirety of the period beginning from the inquiry under Section 16 till the
implementation of sanctioned scheme for revival. Section 22(1) bars any suit for
recovery of money or for the enforcement of any security against the industrial
company without the express consent of the Board. Reference in Section 22(1) is to
“an Industrial Company” and not to “the sick Industrial Company” as found in later sub-
sections of the same Section. This also throws light that the bar is during the period
contemplated in said Section 22(1). Such bar is period specific and sub-section (5) of
Section 22 entitles exclusion of such period while computing limitation. During the
entirety of that period the Act grants protection to the company and leaves it to the
discretion of the BIFR whether to permit filing and maintaining of suit or other
proceedings. In the present case the BIFR was considering Draft Rehabilitation
Scheme which is a stage under Section 18(3) and is completely covered by the period
under Section 22 of the Act. The suit in the instant case as framed for recovery of
money filed without the consent of the BIFR was not competent and maintainable. We
may at this stage refer to the decisions rendered by this Court with regard to Section
22(1) of the Act. In Managing Director, Bhoruka Textiles Limited v. Kashmiri Rice
Industries, AIR 2009 SC (Supp) 1947, after quoting sub-section (1) of Section 22 of the
Act, it was observed:-

“A plain reading of the aforementioned provision would clearly go to
show that a suit is barred when an enquiry under Section 16 is

pending. It is also not in dispute that prior to institution of the suit,
the respondent did not obtain consent of the Board.

9. The provision of the Act and, in particular, Chapter Ill thereof,
provides for a complete code. The Board has a wide power in terms
of the provisions of the Act, although it is not a court. Sub-section
(4) of Section 20 as also Section 32 of the Act provides for non
obstante clauses. It envisages speedy disposal of the enquiry and
preferably within the time framed provided for thereafter. Section 17
empowers the court to make suitable orders on the completion of
enquiry. Preparation and sanction of the scheme is also
contemplated under the Act.”

In para 12 of the said decision, it was further stated:
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“If the civil court’s jurisdiction was ousted in terms of the provisions
of Section 22 of the Act, any judgment rendered by it would be
coram non judice. It is a well settled principle of law that a judgment
and decree passed by a court or tribunal lacking inherent
jurisdiction would be a nullity.”

Similarly, in Raheja Universal Limited v. NRC Limited, AIR 2012 SC 1440 it was

observed as under:

“49. BIFR has been vested with wide powers and, being an expert
body, is required to perform duties and functions of wide-ranged
nature. If one looks into the legislative intent in relation to a sick
industrial company, it is obvious that BIFR has to first make an
effort to provide an opportunity to the sick industrial company to
make its net worth exceed the accumulated losses within a
reasonable time, failing which BIFR has to formulate a scheme for
revival of the company, even by providing financial assistance in
cases where in BIFR in its wisdom deems it necessary and finally
only when both these options fail and the public interest so
requires, BIFR may recommend winding up of the sick industrial
company. So long as the scheme is under consideration before
BIFR or it is being implemented after being sanctioned and is made
operational from a given date, it is the legislative intent that such
scheme should not be interjected by any other judicial process or
frustrated by the impediments created by third parties and even by
the management of the sick industrial company, in relation to the
assets of the company.”

The suit in the instant case, insofar as it relates to the claim for recovery of

money, could lie or be proceeded with only after express consent of the BIFR.

68. CIVIL PROCEDURE CODE, 1908 — Section 149 and Order 41 Rule 3-A

(i)

(i)

(iii)

Effect of non-filing of application under Order 41 Rule 3-A CPC for
condonation of delay along with memorandum of appeal — The defect
can be rectified — It can happen due to some mistake or lapse as the
appellant may omit to file the application under Order 41 Rule 3A CPC
alongwith the appeal.

Appeal filed without any payment of court fees — The required court fees was duly
paid later on or at the time of refiling — It should be construed that such payment of
court fees was deemed to have been paid on the date on which the appeal was
originally presented by virtue of the implication of Section 149 CPC.

Principles that should be kept in mind while condoning delay -
Explained in para 23.
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H. Dohil Constructions Company Private Limited v. Nahar Exports

Limited and another
Judgment dated 20.08.2014 passed by the Supreme Court in Civil Appeal No.
7886 of 2014, reported in (2015) 1 SCC 680

Extracts from the judgment:

It was contended on behalf of the appellant(s) that the claim of the respondents
that the appeals were filed with a delay of only 9 days cannot be accepted, inasmuch
as the appeal papers were filed without any payment of court fee and, therefore, it
cannot be considered as proper filing at all. It was contended that the court fee was
paid only at the time of refiling in 2012 and, therefore, the delay in filing the appeals
themselves should be calculated as 1825 days. As far as said submission is
concerned, we find force in the contention of the learned Senior Counsel for the
respondents in having placed reliance upon Section 149 CPC. The said section
empowers the court to accept the payment of court fee at a later point of time if the
appeal papers had been filed within the due date. Therefore, in the case on hand,
when the appeals were presented with a delay of 9 days without payment of proper
court fee and when the required court fee was duly paid at the time of refiling, it
should be construed that such payment of court fee was deemed to have been paid on
the date on which the appeals were originally presented by virtue of the implication of
Section 149 CPC. Therefore, we do not find any substance in the said contention
made on behalf of the appellant(s).

Though in the first blush, the said submission appears to be plausible, that very
submission was repelled by this Court in State of M.P. v. Pradeep Kumar, (2000) 7 SCC
372. While considering that very submission, this Court has held as under in paras 10
and 11:
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“10. What is the consequence if such an appeal is not accompanied
by an application mentioned in sub-rule (1) of Rule 3-A? It must be
noted that the Code indicates in the immediately preceding Rule
that the consequence of not complying with the requirements in
Rule 1 would include rejection of the memorandum of appeal. Even
so, another option is given to the court by the said Rule and that is
to return the memorandum of appeal to the appellant for amending
it within a specified time or then and there. It is to be noted that
there is no such rule prescribing for rejection of memorandum of
appeal in a case where the appeal is not accompanied by an
application for condoning the delay. If the memorandum of appeal is
filed in such appeal without an accompanying application to
condone delay the consequence cannot be fatal. The court can
regard in such a case that there was no valid presentation of the
appeal. In turn, it means that if the appellant subsequently files an
application to condone the delay before the appeal is rejected the
same should be taken up along with the already filed memorandum
of appeal. Only then the court can treat the appeal as lawfully
presented. There is nothing wrong if the court returns the
memorandum of appeal (which was not accompanied by an
application explaining the delay) as defective. Such defect can be
cured by the party concerned and present the appeal without further
delay.

11. No doubt sub-rule (1) of Rule 3-A has used the word ‘shall’. It
was contended that employment of the word ‘shall’ would clearly
indicate that the requirement is peremptory in tone. But such
peremptoriness does not foreclose a chance for the appellant to
rectify the mistake, either on his own or being pointed out by the
court. The word ‘shall’ in the context need be interpreted as an
obligation cast on the appellant. Why should a more restrictive
interpretation be placed on the sub-rule? The Rule cannot be
interpreted very harshly and make the non-compliance punitive to
an appellant. It can happen that due to some mistake or lapse an
appellant may omit to file the application (explaining the delay)
along with the appeal.”

Having regard to the said pronouncement of this Court with which we fully concur,

the said submission in the present case also stands rejected.
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We may also usefully refer to the recent decision of this Court in Esha
Bhattacharjee v. Raghunathpur Nafar Academy, (2013) 12 SCC 649 where several
principles were culled out to be kept in mind while dealing with such applications for

condonation of delay. Principles (iv), (v), (viii), (ix) and (x) of para 21 can be usefully

referred to, which read as under:

“21.4 (iv) No presumption can be attached to deliberate causation
of delay but, gross negligence on the part of the counsel or litigant
is to be taken note of.

21.5 (v) Lack of bona fides imputable to a party seeking
condonation of delay is a significant and relevant fact.

21.8. (viii) There is a distinction between inordinate delay and a
delay of short duration of few days, for to the former doctrine of
prejudice is attracted whereas to the latter it may not be attracted.
That apart, the first one warrants strict approach whereas the
second calls for a liberal delineation.

21.9. (ix) The conduct, behaviour and attitude of a party relating to
its inaction or negligence are relevant factors to be taken into
consideration. It is so as the fundamental principle is that the courts
are required to weigh the scale of balance of justice in respect of
both parties and the said principle cannot be given a total go-by in
the name of liberal approach.

21.10. (x) If the explanation offered is concocted or the grounds
urged in the application are fanciful, the court should be vigilant not
to expose the other side unnecessarily to face such a litigation.”

69. CIVIL PROCEDURE CODE, 1908 — Section 152

(i)

(ii)

Scope of Section 152 of CPC - Only accidental omissions or mistakes
may be corrected — Not all omissions and mistakes — The omission or
mistake which goes to the merits of the case is beyond the scope of
Section 152 - Clerical or arithmetical mistakes in judgments, decrees or
orders may be corrected.

In this case, High Court has allowed the application under Section 152
CPC and directed that preliminary decree be amended - In the light of
Order 20 Rule 18 (2) CPC in preliminary decree, not only the right of the
plaintiff but also the rights and interests of others can also be declared
— The Apex Court held High Court had not committed any mistake of law.
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Srihari (dead) through Legal Representative Ch. Niveditha Reddy v.

Syed Magdoom Shah and others

Judgment dated 16.09.2014 passed by the Supreme Court in Civil Appeal No.
2352 of 2008, reported in (2015) 1 SCC 607

Extracts from the judgment:
From the language of Section 152 of the Code, as quoted above, and also from

the interpretation of the section given in the case of State of Punjab v. Darshan Singh,
(2004) 1 SCC 328 the section is meant for correcting the clerical or arithmetical
mistakes in judgments, decrees or orders or errors arising therein from any accidental
slip or omission. It is true that the powers under Section 152 of the Code are neither to
be equated with the power of review nor can be said to be akin to review or even said
to clothe the Court under guise of invoking after the result of the judgment earlier
rendered. The corrections contemplated under the section are of correcting only
accidental omissions or mistakes and not all omissions and mistakes. The omission
sought to be corrected which goes to the merits of the case is beyond the scope of
Section 152. In Bijay Kumar Saraogi v. State of Jharkhand, (2005) 7 SCC 748 also it has
been reiterated that Section 152 of the Code can be invoked for the limited purpose of
correcting clerical errors or arithmetical mistakes in judgments or accidental

omissions.

Now we have to examine whether by the impugned order, the High Court has only
corrected the clerical, arithmetical or accidental omission in the decree passed or not.
To appreciate the same, first we think it necessary to mention as to what the word
“expression accidental omission” mean. In Master Construction Co. (P) Ltd. v. State of
Orissa and another, AIR 1966 SC 1047, expression — “accidental slip or omission” has
been explained as an error due to a careless mistake or omission unintentionally

made. It is further observed in the said case that:
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“7.....there is another qualification, namely, such an error shall be
apparent on the face of the record, that is to say, it is not an error
which depends for its discovery, elaborate arguments on questions
of fact or law”.

(emphasis supplied)

At the end, we would also like to refer the case of Shub Karan Bubna v. Sita Saran
Bubna, (2009) 9 SCC 689 wherein it is explained that:
“5. ‘partition’ is a redistribution or adjustment of pre-existing rights, among co-
owners/coparceners, resulting in a division of land or other properties jointly
held by them into different lots or portions and delivery thereof to the
respective allottees. The effect of such division is that the joint ownership is
terminated and the respective shares vest in them in severalty.
This Court has earlier also reiterated in U.P. SRTC v. Imtiaz Hussain, (2006) 1 SCC
380 that the basis of provision of Section 152 of the Code is found on the maxim actus
curiae neminem gravabit i.e. an act of Court shall prejudice no man. As such an
unintentional mistake of the Court which may prejudice the cause of any party must be
rectified. However, this does not mean that the Court is allowed to go into the merits of
the case to alter or add to the terms of the original decree or to give a finding which
does not exist in the body of the judgment sought to be corrected.

70. CIVIL PROCEDURE CODE, 1908 — Order 16 Rule 2

Plaintiff claimed mesne profit — He wants to prove the prevalent market rate
of the properties in the locality — Filed application under Order 16 Rule 2
CPC - Trial court rejected the same on the ground that under Section 10 of
M.P. Accommodation Control Act, 1961 the plaintiff has remedy to approach
RCA for fixation of standard rent — Held, the trial court has lost sight of the
fact that section 10 of the Act is not applicable to the facts of the case as the
plaintiff is not claiming standard rent — Order of trial court reversed.
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Smt. Manisha Lalwani v. Dr. D.V. Paul
Order dated 17.11.2014 passed by the High Court of M.P. in Writ Petition No.
15483 of 2013, reported in AIR 2015 MP 20

Extracts from the Order:
The Trial Court has rejected the application preferred by the petitioner on the

ground that under Section 10 of the Act, the petitioner has remedy to approach Rent
Controlling Authority for fixation of standard rent and summon to Smt. Shanta Paul has
been refused on the ground that transaction is prohibited under the Benami
Transactions (Prohibition) Act, 1988. By summoning Mrs. Shanta Paul, the petitioner
wanted to discharge initial burden with regard to subletting of the accommodation
which initially lies on him. However, the trial Court refused to summon Mrs. Shanta
Paul simply on the ground that transaction in question is prohibited under the Benami
Transaction (Prohibition) Act, 1988. The trial Court has decided the application without
perusal of the grounds mentioned in the application. In the instant case, the petitioner
is claiming mesne profit and, therefore, in order to prove the prevalent market rate of
the properties in the locality, summons to Branch Manager, Andhra Bank, Katni ought
to have been issued by the trial Court as the petitioner is entitled to mesne profits in
view of law laid down in Atma Ram Properties (P) Ltd. v. Federal Motors (P) Ltd., (2005) 1
SCC 705. The trial Court has lost the sight of the fact that Section 10 of the Act has no
application to the facts of the case as the petitioner is not claiming standard rent. The
aforesaid approach of the trial Court cannot be termed, but perverse. Thus, the
impugned order suffers not only from non-application of mind but error apparent on

face of the record as well.

71. CIVIL PROCEDURE CODE, 1908 — Order 22 Rules 4 and 5

HINDU MARRIAGE ACT, 1955 — Section 5

(i) Defendant died during pendency of appeal — Appellate court allowed the
application under Order 22 Rule 4 CPC without proper inquiry — Hon’ble
the Apex Court held that after following proper procedure prescribed in
Order 22 Rule 5 CPC, the appellate court should have decided, who are
the LRs of deceased and under what capacity — Before deciding this
material question the appellate court cannot proceed to decide the
appeal on merits — It may take recourse to proviso of Order 22 Rule 5
CPC.

(ii) Presumption of marriage — When can be drawn? When a man and
woman have cohabited continuously for a number of years like a spouse
— The court can draw such presumption.

fafaer gwfepar Afedr, 1908 — TS IT 22 5199 4 3N 5
fe=q faare siferfiaq, 1955 — eIRT 5
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(i)

(ii)

Ifa & dfgd 384 @ IIRME FRIEET &1 g g3 — Ifa <aEaraag #4
AR 22 fraa 4 WAL &1 AdTT Sfaa g @ f9a1 WoerR &%
faar — wal=a wmmE@Ea 3 JfufaerfRa fFar $1 ada =AEeET i
Jreer 22 frgw 5 HLULHL d fafzq ufpar &1 Fquras a3 AT
frerfRa sxa1 arfzd &1 @19 qgae &1 fate sfafafr @ &l fow
fiad 4 2 — 39 ai@® v @ FR1&YT @ 44 Jdid aEarad adia
4 ar STAArE) T8 $Y FFHdl AR I BT TorRiY R FRIBT T8 B
AHdl — a8 AR 22 a9 5 AAH. @& _RqF &1 GERT 1 & GHdl
2|

faare $1 IUETROIT — &9 T AT GHdl 8 — W9 (P G&Y IJI¥ ¢S Afzdr
AATAR &g I8 4 WSH & wY H V8d ' — dd <AEATAT THY
JUETRTIT I AHAT B |

Karedla Parthasaradhi v. Gangula Ramanamma (d) through LRs. and

others

Judgment dated 04.12.2014 passed by the Supreme Court in Civil Appeal No.
3872 of 2009, reported in AIR 2015 SC 891

Extracts from the judgment:

The question as to in which circumstances, the Court can draw presumption as to
the legality of marriage was succinctly explained by Mulla in his book- Hindu Law, 17t
Edition in Article 438, page 664 under the heading — “Presumption as to legality of

marriage” — in following words:

“438. Presumption as to legality of marriage — Where it is proved that
a marriage was performed in fact, the court will presume that it is
valid in law, and that the necessary ceremonies have been
performed. A Hindu marriage is recognized as a valid marriage in
English law. Presumption as to marriage and legitimacy — There is
an extremely strong presumption in favour of the validity of a
marriage and the legitimacy of its offspring if from the time of the
alleged marriage the parties are recognized by all persons
concerned as man and wife and are so described in important
documents and on important occasions. The like presumption
applies to the question whether the formal requisites of a valid
marriage ceremony were satisfied. Similarly the fact that a woman
was living under the control and protection of a man who generally
lived with her and acknowledged her children raises a strong
presumption that she is the wife of that man. However, this
presumption may be rebutted by proof of facts showing that no
marriage could have taken place.”
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The question arose before this Court in Thakur Gokal Chand v. Parvin Kumari @
Usha Rani, AIR 1952 SC 231, as to whether on facts/evidence, the Court could record a
finding about the existence of lawful marriage between the parties and, if so, what
should be the principle to be applied while deciding such question. Learned Judge -
Fazal Ali J, speaking for the Bench examined this question in the context of Section 50
of the Indian Evidence Act, 1872 and other relevant provisions of law and laid down
the following principle of law for determination of such question:

‘It seems to us that the question as to how far the evidence of those
particular witnesses is relevant under section 50 is academic,
because it is well-settled that continuous cohabitation for a number
of years may raise the presumption of marriage. In the present
case, it seems clear that the plaintiff and Ram Piari lived and were
treated as husband and wife for a number of years, and, in the
absence of any material pointing to the contrary conclusion, a
presumption might have been drawn that they were lawfully married.
But the presumption which may be drawn from long cohabitation is
rebuttable, and if there are circumstances which weaken or destroy
that presumption, the court cannot ignore them”

In recent time, this Court in Madan Mohan Singh & ors. v. Rajni Kant & anr., AIR
2010 SC 2933, relying upon the aforesaid principle of law, reiterated the same principle
in following words:

“The courts have consistently held that the law presumes in favour
of marriage and against concubinage, when a man and woman have
cohabited continuously for a number of years. However, such
presumption can be rebutted by leading unimpeachable evidence.
(Vide Mohabbat Ali Khan v. Mohd. Ibrahim Khan, AIR 1929 PC 135,
Gokal Chand v. Parvin Kumari, AIR 1952 SC 231, S.P.S.
Balasubramanyam v. Suruttayan, AIR 1994 SC 133, Ranganath
Parmeshwar Panditrao Mali v. Eknath Gajanan Kulkarni, AIR 1996 SC
1290 and Sobha Hymavathi Devi v. Setti Gangadhara Swamy, AIR 2005
SC 800.”)
In the first place, the High Court should have remanded the case to the trial

court by taking recourse to the provision of Order XXII Rule 5 proviso for
deciding the question as to whether K. Sanjiva Rao (respondent no.1 herein)
was the legal representative of deceased defendant no.1 (Gangula
Ramanamma) and if so, in what capacity - adopted son or legatee on the
strength of Will dated 02.01.1984. Secondly, without first deciding this material
question, the High Court could not have either allowed the application and nor it
could have proceeded to decide the appeal on merits. Thirdly, the High Court simply allowed
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the application without recording a finding as to whether any right in the suit property
was devolved in favour of K. Sanjiva Rao (respondent no.1) after the death of
defendant no. 1 and if so, in what capacity. This finding alone would have enabled K.
Sanjiva Rao to become the appellant and prosecute the appeal on merits and lastly,
this was a case where inquiry into the question was necessary and it could be done
only by the trial court.

72. CIVIL PROCEDURE CODE, 1908 — Order 23 Rule 3-A

Can the validity of a decree passed on a compromise be challenged in a
separate suit? Held, No — When a question relating to lawfulness of the
agreement or compromise is raised before the court that passed the decree
on the basis of such agreement or compromise, it is that court alone which
can decide the question — The court cannot direct the parties to file a
separate suit — Such suit will not be maintainable in the light of Order 23
Rule 3-A CPC.

fafaar gfsear wfgar, 1908 — ader 23 M 3.¢

T (S G @ TR W UIRT ARG 31 denfddT S (b Y2Id 916 gRT AT
& o gadl @ ? sfffaiRa fear w7 — o9 ue ey ar gusild @) denfaearn
| ddftra ye 5l e o 9he R 99 |9siid a1 Eg @ 3R WA
IR #Y off I BaT & — DI g AT 9 U & FRIGT H Gahdl @ — q8
SR UEHRI $I YAF dlc IR d3 &I (e 781 T a&dl 8 — AT 919 AR
23 s 3.y AAH. & ga1er  gem A Tl g

R. Rajanna v. S. R. Venkataswamy and others

Judgment dated 20.11.2014 passed by the Supreme Court in Civil Appeal No.

10416 of 2014, reported in AIR 2015 SC 706
Extracts from the judgment:

It is manifest from a plain reading that in terms of the proviso to Order XXIII Rule
3 where one party alleges and the other denies adjustment or satisfaction of
any suit by a lawful agreement or compromise in writing and signed by the
parties, the Court before whom such question is raised, shall decide the same.
What is important is that in terms of Explanation to Order XXIII Rule 3, the
agreement or compromise shall not be deemed to be lawful within meaning of
the said rule if the same is void or voidable under Indian Contract Act, 1872. It
follows that in every case where the question arises whether or not there has
been a lawful agreement or compromise in writing and signed by the parties, the
question whether the agreement or compromise is lawful has to be determined
by the Court concerned. What is lawful will in turn depend upon whether the
allegations suggest any infirmity in the compromise and the decree that would
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make the same void or voidable under the Contract Act. More importantly, Order XXIII
Rule 3A clearly bars a suit to set aside a decree on the ground that the compromise on
which the decree is based was not lawful. This implies that no sooner a question
relating to lawfulness of the agreement or compromise is raised before the Court that
passed the decree on the basis of any such agreement or compromise, it is that Court
and that Court alone who can examine and determine that question. The Court cannot
direct the parties to file a separate suit on the subject for no such suit will lie in view of
the provisions of Order XXIII Rule 3A of CPC. That is precisely what has happened in
the case at hand. When the appellant filed OS No0.5326 of 2005 to challenge validity of
the compromise decree, the Court before whom the suit came up rejected the plaint
under Order VIl Rule 11 CPC on the application made by the respondents holding that
such a suit was barred by the provisions of Order XXIIl Rule 3A of the CPC. Having
thus got the plaint rejected, the defendants (respondents herein) could hardly be heard
to argue that the plaintiff (appellant herein) ought to pursue his remedy against the
compromise decree in pursuance of OS No0.5326 of 2005 and if the plaint in the suit
has been rejected to pursue his remedy against such rejection before a higher Court.

*73. CIVIL PROCEDURE CODE, 1908 — Order 30 Rule 10
What is sole proprietorship concern? When an individual uses a fictional
trade name in place of his own name is called sole proprietorship concern as
provided under Order 30 Rule 10 CPC.

fafae gfbar w@fgar, 1908 — < er 30 199 10

Uh Oid JIURTSeXAY &9+ |IT 8 ? Od U Afdd T PHlcdfd ARG T Sdb
I B M D I W STINT HIdl & df 39 Gl JIuRISeR™ $194 b8 oidl &
— ST @t 3w 30 w10 WAL F grauE 2

M/s Bhagwati Vanaspati Traders v. Senior Superintendent of Post

Offices, Meerut
Judgment dated 10.10.2014 passed by the Supreme Court in Civil Appeal No.
4854 of 2009, reported in AIR 2015 SC 901

74. CRIMINAL PROCEDURE CODE, 1973 — Section 31

INDIAN PENAL CODE, 1860 — Sections 498-A and 306

How to run sentences where there is one trial and the accused is convicted
in two or more offences? Held, section 31 Cr. P.C. gives full
discretion to the court to order sentence for two or more offences
in one trial to run concurrently, having regard to the nature of
offences and attendant aggravating or mitigating circumstances
— The discretion has to be exercised along the judicial lines and
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not mechanically — It is not a normal rule to order the sentences to be
consecutive and exception is to make the sentences concurrent.

qus yfear wigdr, 1973 — €IRT 31

ARATT gvs GfEdr, 1860 — €IRT 498-V 3R 306

gl o faarer § aftgad &) 31 a1 < @ It RN ¥ wfig fear wmar @ -

J0s DU Tl (AN EEHR)  — e fEEn o gRr 31

TYE. N & quf ffdelfer adt @ & <maed swREl 31 ypfa, THR ar

IfiHRoT &1 gRRAfAT &1 <@ gU b @R 4 < a1 At IRl &1 avs

AT g &1 dy @ 9adl 2 | fadsfteRr =nfae faen & Suahr &x=m gar @

T f& Iite ade Q) T I3 9w g 98 2 3 Ivs b @ 918 Ud {IAIg

WA € 9 IUS ARI-WRT TTaHET Ud Udle ghal 2 |

O.M. Cherian alias Thankachan v. State of Kerala and others

Judgment dated 11.11.2014 passed by the Supreme Court in Criminal Appeal

No. 2387 of 2014, reported in AIR 2015 SC 303 (3-Judge Bench)

Extracts from the judgment:

Under Section 31 Cr.P.C. it is left to the full discretion of the Court to order the
sentences to run concurrently in case of conviction for two or more offenses. It is
difficult to lay down any strait jacket approach in the matter of exercise of such
discretion by the courts. By and large, trial courts and appellate courts have invoked
and exercised their discretion to issue directions for concurrent running of sentences,
favouring the benefit to be given to the accused. Whether a direction for concurrent
running of sentences ought to be issued in a given case would depend upon the nature
of the offence or offenses committed and the facts and circumstances of the case. The
discretion has to be exercised along the judicial lines and not mechanically.

Accordingly, we answer the Reference by holding that Section 31 Cr.P.C. leaves
full discretion with the Court to order sentences for two or more offenses at one trial to
run concurrently, having regard to the nature of offenses and attendant aggravating or
mitigating circumstances. We do not find any reason to hold that normal rule is to
order the sentence to be consecutive and exception is to make the sentences
concurrent. Of course, if the Court does not order the sentence to be concurrent, one
sentence may run after the other, in such order as the Court may direct. We also do
not find any conflict in earlier judgment in Mohd. Akhtar Hussain alias Ibrahim Ahmed
Bhatti v. Asst. Collector of Customs (Prevention), Ahmedabad and anr., AIR 1988 SC 2143
and Section 31 Cr.P.C.
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75. CRIMINAL PROCEDURE CODE, 1973 — Sections 125 and 354
Grant of maintenance - Section 125 (2) Cr.P.C. impliedly requires the court
to consider making the order for maintenance effective from either of the two
dates i.e. from the date of order or from the date of application, having
regard to the relevant facts — The court should record reasons in support of
the order passed by it in both eventualities as provided under section 354 (6)
of the Cr.P.C.

qus gfhar dfgdar, 1973 — €RT 125 30X 354

TROT QIYOT AR HIAT — ORT 125 (2) T4, WRieT ®UY € FAT@I 9 I8 U&7 Sl @
f5 a8 *ROT qIvoT HT IMRY A1 ¥ A A aE A, gAEId qat d yBrer #, g
99I1d 37 AMRIT Y ARG F AT AMET B aG A | AT B SUD AR D
Taefa # <Y € qemel # ervur rfiferRaad @var arfRd ST @Y oRT 354 (6) <99
# yraem 2

Jaiminiben Hirenbhai Vyas and another v. Hirenbhai Rameshchandra

Vyas and another

Judgment dated 19.11.2014 passed by the Supreme Court in Criminal Appeal

No. 2435 of 2014, reported in AIR 2015 SC 300
Extracts from the judgment:

The provision expressly enables the Court to grant maintenance from the date
of the order or from the date of the application. However, Section 125 of the Cr.P.C.
must be construed with sub-section (6) of Section 354 of the Cr.P.C. which reads thus:

“354 (6) Language and contents of judgment — Every order under
Section 117 or sub-section (2) of Section 138 and every final order
made under Section 125, Section 145 of Section 147 shall contain
the point or points for determination, the decision thereon and the
reasons for the decision.

Therefore, every final order under Section 125 of the Cr.P.C. [and other sections
referred to in sub-section (c) of Section 354] must contain points for determination, the
decision thereon and the reasons for such decision. In other words, Section 125 and
Section 354 (6) must be read together.

Section 125 of the Cr.P.C. therefore, impliedly requires the Court to
consider making the order for maintenance effective from either of the two
dates, having regard to the relevant facts. For good reason, evident from its
order, the Court may choose either date. It is neither appropriate nor desirable
that a Court simply states that maintenance should be paid from either the date
of the order or the date of the application in matters of maintenance. Thus, as
per Section 354 (6) of the Cr.P.C. the Court should record reasons in support of
the order passed by it, in both eventualities. The purpose of the provision is to
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prevent vagrancy and destitution in society and the Court must apply its mind to the
options having regard to the facts of the particular case.

76. CRIMINAL PROCEDURE CODE, 1973 — Sections 197 and 482

INDIAN PENAL CODE, 1860 — Sections 120-B, 420 and 468

(i) Sanction for prosecution — Necessity - During discharging official
duties, if a public servant enters into a criminal conspiracy or indulges
in criminal misconduct, such misdemeanour on his part is not to be
treated as an act in discharge of his official duties and therefore,
provisions of section 197 of the Code will not be attracted — No sanction
for prosecution is necessary.

(ii) After losing battle in civil proceeding — Filing of complaint — Attempt to
convert a case of civil nature into a criminal prosecution by the
respondent — Amounts to abuse of process of law.

gug yfhar Gfadr, 1973 — ©IRT 197 30N 482

ARG gve Gfgdr, 1860 — ©IRT 12041, 420 311X 468

(i) SRS Fa@ & JgAfd — AEWHAl — IR @ did dad YA BT
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(i) fufaa srfaE) 4 Wi 8 o1 @ 91© — IRaR” 9Ka A1 — o Rifad gafa
3 AMd &l ifed ae # uRafda &9 &1 yarf grRT gya= f&ar ™ — 4=
fafer & ufbar & gHuIT & TE 2

Rajib Ranjan and others v. R. Vijay Kumar
Judgment dated 14.10.2014 passed by the Supreme Court in Criminal Appeal
No. 729 of 2010, reported in (2015) 1 SCC 513

Extracts from the judgment:

The ratio of the aforesaid cases i.e. State of Maharashtra v. Budhikota
Subbarao, (1993) 3 SCC 339, Raghunath Ananth Govilkar v. State of Maharashtra,
(2008) 11 SCC 289, Shreekantiah Ramayya Munipalli v. State of Bombay, AIR 1955 SC
287, Amrik Singh v. State of Pepsu, AIR 1955 SC 309 and Shambhoonath Misra v. State
of U.P., AIR 1997 SC 2102 which is clearly discernible, is that even while
discharging his official duties, if a public servant enters into a criminal conspiracy
or indulges in criminal misconduct, such misdemeanor on his part is not to be
treated as an act in discharge of his official duties and, therefore, provisions of
Section 197 of the Code will not be attracted. In fact, the High Court has dismissed
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the petitions filed by the appellant precisely with these observations namely the
allegations pertain to fabricating the false records which cannot be treated as part of
the appellants normal official duties. The High Court has, thus, correctly spelt out the
proposition of law. The only question is as to whether on the facts of the present case,
the same has been correctly applied.

Having regard to the circumstances narrated and explained above, we are also of
the view that attempt is made by the respondent to convert a case with civil nature into
criminal prosecution. In a case like this, High Court would have been justified in
quashing the proceedings in exercise of its inherent powers under Section 482 of the
Code. It would be of benefit to refer to the judgment in the case of Indian Oil Corpn. v.
NEPC India Ltd., (2006) 6 SCC 736, wherein the Court adversely commented upon this
very tendency of filing criminal complaints even in cases relating to commercial
transaction for which civil remedy is available is available or has been availed. The

Court held that the following observations of the Court in this behalf are taken note of:

“13. While on this issue, it is necessary to take notice of a growing
tendency in business circles to convert purely civil disputes into
criminal cases. This is obviously on account of a prevalent
impression that civil law remedies are time consuming and do not
adequately protect the interests of lenders/creditors. Such a
tendency is seen in several family disputes also, leading to
irretrievable breakdown of marriages/families. There is also an
impression that if a person could somehow be entangled in a
criminal prosecution, there is a likelihood of imminent settlement.
Any effort to settle civil disputes and claims, which do not involve
any criminal offence, by applying pressure through criminal
prosecution should be deprecated and discouraged. In G. Sagar Suri
v. State of U.P., (2000) 2 SCC 636, this Court observed: (SCC p. 643,
para 8)

“8....It is to be seen if a matter, which is essentially of a civil
nature, has been given a cloak of criminal offence. Criminal
proceedings are not a short cut of other remedies available in
law. Before issuing process a criminal court has to exercise a
great deal of caution. For the accused it is a serious matter.
This Court has laid certain principles on the basis of which the
High Court is to exercise its jurisdiction under Section 482 of
the Code. Jurisdiction under this section has to be exercised to
prevent abuse of the process of any court or otherwise to
secure the ends of justice.”
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14. While no one with a legitimate cause or grievance should be
prevented from seeking remedies available in criminal law, a
complainant who initiates or persists with a prosecution, being fully
aware that the criminal proceedings are unwarranted and his
remedy lies only in civil law, should himself be made accountable,
at the end of such misconceived criminal proceedings, in
accordance with law. One positive step that can be taken by the
courts, to curb unnecessary prosecutions and harassment of
innocent parties, is to exercise their power under Section 250 CrPC
more frequently, where they discern malice or frivolousness or
ulterior motives on the part of the complainant. Be that as it may.”

77. CRIMINAL PROCEDURE CODE, 1973 — Sections 235 and 248(2)
INDIAN PENAL CODE, 1860 — Sections 302, 304-B and 498-A

(i)

(ii)

When charge under section 302 IPC shall be framed along with section
304-B IPC ? Held, where there is evidence, either direct or
circumstantial, to show that the offence falls under section 302 IPC, the
trial court should frame the charge under section 302 IPC even if the
police has not expressed any opinion in that regard in the report under
section 173 (2) of Cr.P.C.

Hearing on a sentence to accused by the appellate court — Where there
is minimum sentence prescribed and same has been awarded by the
appellate court and no prejudice is caused to the accused, it is not
necessary to follow the procedure under section 235 Cr.P.C.

qus gfhar dfedr, 1973 — €RT 235 34X 248 (2)
ARG gvs Af2dl, 1860 — ©IRT 302, 304—d1 31X 498—T
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Vijay Pal Singh and others v. State of Uttarakhand
Judgment dated 06.12.2014 passed by the Supreme Court in Criminal Appeal
No. 370of 2011, reported in AIR 2015 SC 684

Extracts from the judgment:

However, it is generally seen that in cases where a married woman dies within
seven years of marriage, otherwise than under normal circumstances, no inquiry is
usually conducted to see whether there is evidence, direct or circumstantial, as to
whether the offence falls under Section 302 of IPC. Sometimes, Section 302 of IPC is
put as an alternate charge. In cases where there is evidence, direct or circumstantial,
to show that the offence falls under Section 302 of IPC, the trial court should frame the
charge under Section 302 of IPC even if the police has not expressed any opinion in
that regard in the report under Section 173(2) of the Cr.PC. Section 304B of IPC can
be put as an alternate charge if the trial court so feels. In the course of trial, if the court finds that
there is no evidence, direct or circumstantial, and proof beyond reasonable doubt is not available to
establish that the same is not homicide, in such a situation, if the ingredients under Section 304B of
IPC are available, the trial court should proceed under the said provision. In Muthu Kutty and another
v. State by Inspector of Police, T.N., AIR 2005 SC 1473, this Court addressed the issue and held as

follows:

“20. A reading of Section 304-B IPC and Section 113- B, Evidence
Act together makes it clear that law authorises a presumption that
the husband or any other relative of the husband has caused the
death of a woman if she happens to die in circumstances not normal
and that there was evidence to show that she was treated with
cruelty or harassed before her death in connection with any demand
for dowry. It, therefore, follows that the husband or the relative, as
the case may be, need not be the actual or direct participant in the
commission of the offence of death. For those that are direct
participants in the commission of the offence of death there are
already provisions incorporated in Sections 300, 302 and 304. The
provisions contained in Section 304-B IPC and Section 113-B of the
Evidence Act were incorporated on the anvil of the Dowry
Prohibition (Amendment) Act, 1984, the main object of which is to
curb the evil of dowry in the society and to make it severely punitive
in nature and not to extricate husbands or their relatives from the
clutches of Section 302 IPC if they directly cause death. This
conceptual difference was not kept in view by the courts below. But
that cannot bring any relief if the conviction is altered to Section
304 Part Il. No prejudice is caused to the accused-appellants as
they were originally charged for offence punishable under Section
302 IPC along with Section 304-B IPC.”
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Though in the instant case the accused were charged by the Sessions Court
under Section 302 of IPC, it is seen that the trial court has not made any serious
attempt to make an inquiry in that regard. If there is evidence available on homicide in
a case of dowry death, it is the duty of the investigating officer to investigate the case
under Section 302 of IPC and the prosecution to proceed in that regard and the court
to approach the case in that perspective. Merely because the victim is a married
woman suffering an unnatural death within seven years of marriage and there is
evidence that she was subjected to cruelty or harassment on account of demand for
dowry, the prosecution and the court cannot close its eyes on the culpable homicide
and refrain from punishing its author, if there is evidence in that regard, direct or
circumstantial.

Now, the last question as to whether the case should be remitted back to the High
Court for the purpose of Section 235 of Cr.PC, we are of the view that in the present
case, it is not necessary. The conviction is under Section 304B IPC. The mandatory
minimum punishment is seven years. Of course, there is no such minimum punishment
under Section 498A of IPC or Section 201 of IPC. Since the sentence in respect of
offence under Section 498A of IPC for two years rigorous imprisonment and one year
under Section 201 of IPC are to run concurrently, no prejudice whatsoever is caused
to the two appellants. Therefore, this is not a fit case for following the procedure under
Section 235 of Cr.PC by this Court or for remand in that regard to the High Court.

78. CRIMINAL PROCEDURE CODE, 1973 — Section 309
EVIDENCE ACT, 1872 — Sections 137 and 138
Unnecessary adjournments — Duty of Court is to see that not only the
interest of the accused as per law is protected but also the societal and
collective interest is safeguarded — Cross-examination of a witness should
not be deferred unless there are special reasons for grant of time and that
too has to be recorded.

qus gfhar dfadr, 1973 — €T 309

e IIferfrad, 1872 — ©IRT 137 3fR 138
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Vinod Kumar v. State of Punjab

Judgment dated 21.01.2015 passed by the Supreme Court in Criminal Appeal
No. 554 of 2012, reported in (2015) 3 SCC 220
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Extracts from the judgment:

If one is asked a question, what afflicts the legally requisite criminal trial in its
conceptual eventuality in this country the two reasons that may earn the status of
phenomenal signification are, first, procrastination of trial due to non-availability of
witnesses when the trial is in progress and second, unwarranted adjournments sought
by the counsel conducting the trial and the unfathomable reasons for acceptation of
such prayers for adjournments by the trial courts, despite a statutory command under
Section 309 of the Code of Criminal Procedure, 1973 (CrPC) and series of
pronouncements by this Court. What was a malady at one time, with the efflux of time,
has metamorphosed into malignancy. What was a mere disturbance once has become
a disorder, a diseased one, at present.

Before parting with the case we are constrained to reiterate what we have said in
the beginning. We have expressed our agony and anguish the manner in which trials in
respect of serious offences relating to corruption are being conducted by the trial
courts.

Adjournments are sought on the drop of a hat by the counsel, even though the
witness is present in court, contrary to all principles of holding a trial. That apart, after
the examination-in-chief of a witness is over, adjournment is sought for cross-
examination and the disquieting feature is that the trial courts grant time. The law
requires special reasons to be recorded for grant of time but the same is not taken
note of.

As has been noticed earlier, in the instant case the cross-examination has taken
place after a year and 8 months allowing ample time to pressurize the witness and to
gain over him by adopting all kinds of tactics.

There is no cavil over the proposition that there has to be a fair and proper trial
but the duty of the court while conducting the trial to be guided by the mandate of the
law, the conceptual fairness and above all bearing in mind its sacrosanct duty to arrive
at the truth on the basis of the material brought on record. If an accused for his benefit
takes the trial on the path of total mockery, it cannot be countenanced. The Court has
a sacred duty to see that the trial is conducted as per law. If adjournments are granted
in this manner it would tantamount to violation of rule of law and eventually turn such
trials to a farce. It is legally impermissible and jurisprudentially abominable. The trial
courts are expected in law to follow the command of the procedure relating to trial and
not yield to the request of the counsel to grant adjournment for non-acceptable
reasons.

In fact, it is not all appreciable to call a withess for cross-examination after such a
long span of time. It is imperative if the examination-in-chief is over, the cross-
examination should be completed on the same day. If the examination of a witness
continues till late hours the ftrial can be adjourned to the next day for cross-
examination. It is inconceivable in law that the cross-examination should be deferred
for such a long time. It is anathema to the concept of proper and fair trial.

The duty of the court is to see that not only the interest of the accused as
per law is protected but also the societal and collective interest is safe-
guarded. It is distressing to note that despite series of judgments of this Court,
the habit of granting adjournment, really an ailment, continues. How long shall
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we say, “Awake! Arise!”. There is a constant discomfort. Therefore, we think it
appropriate that the copies of the judgment be sent to the learned Chief Justices of all
the High Courts for circulating the same among the learned trial Judges with a
command to follow the principles relating to trial in a requisite manner and not to defer
the cross-examination of a witness at their pleasure or at the leisure of the defence
counsel, for it eventually makes the trial an apology for trial and compels the whole
society to suffer chicanery. Let it be remembered that law cannot allowed to be lonely;
a destitute.

79. CRIMINAL PROCEDURE CODE, 1973 — Section 313

(i) Effect of non-compliance of mandatory provision of Section 313 Cr.P.C.
— The accused would not be entitled for acquittal on the ground of such
non-compliance.

(ii) If such non-compliance caused material prejudice to the accused, the
appellate Court is empowered to remand the case to examine the
accused again under section 313 Cr.P.C. and may direct for re-trial of
the case from the stage of recording of statement under section 313
Cr.P.C. — It cannot be said to be amounting to filling up of lacuna in the
prosecution case.

qus yfear wiedr, 1973 — €IRT 313

(i) ©RT 313 TYE. & AHAUSG Y@M BT IJqUTAT T S ST GG — Jgad 9T
IUTT T B B TR W IANIT BT FhaR -TEl BT |
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Nar Singh v. State of Haryana

Judgment dated 11.11.2014 passed by the Supreme Court in Criminal Appeal

No. 2388 of 2014, reported in AIR 2015 SC 310
Extracts from the judgment:

Whenever a plea of omission to put a question to the accused on vital piece of
evidence is raised in the appellate court, courses available to the appellate court can
be briefly summarized as under:-

(i) Whenever a plea of non-compliance of Section 313 Cr.P.C. is raised, it

is within the powers of the appellate court to examine and further

examine the convict or the counsel appearing for the accused and
the said answers shall be taken into consideration for deciding the
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matter. If the accused is unable to offer the appellate court any reasonable
explanation of such circumstance, the court may assume that the accused
has no acceptable explanation to offer;

(ii) In the facts and circumstances of the case, if the appellate court comes to
the conclusion that no prejudice was caused or no failure of justice was
occasioned, the appellate court will hear and decide the matter upon merits.

(iii) If the appellate court is of the opinion that non-compliance with the

provisions of Section 313 Cr.P.C. has occasioned or is likely to have

occasioned prejudice to the accused, the appellate court may direct

retrial from the stage of recording the statements of the accused from the

point where the irregularity occurred, that is, from the stage of questioning

the accused under Section 313 Cr.P.C. and the trial Judge may be directed

to examine the accused afresh and defence witness if any and dispose of the
matter afresh;

(iv) The appellate court may decline to remit the matter to the trial court for
retrial on account of long time already spent in the trial of the case and the
period of sentence already undergone by the convict and in the facts and
circumstances of the case, may decide the appeal on its own merits, keeping
in view the prejudice caused to the accused.

In our view, accused is not entitled for acquittal on the ground of non-compliance
of mandatory provisions of Section 313 Cr.P.C. We agree to some extent that the
appellant is prejudiced on account of omission to put the question as to the opinion of
Ballistic Expert (Ex-P12) which was relied upon by the trial court as well as by the
High Court. Trial court should have been more careful in framing the questions and in
ensuring that all material evidence and incriminating circumstances were put to the
accused. However, omission on the part of the Court to put questions under Section
313 Cr.P.C. cannot enure to the benefit of the accused.

The conviction of the appellant under Section 302 IPC and Section 25 (IB) of
the Arms Act by the trial court in Sessions Case No. 40/2005 and the sentence
imposed on him as affirmed by the High Court is set aside. The matter is remitted
back to the trial court for proceeding with the matter afresh from the stage of
recording statement of the accused under Section 313 Cr.P.C. The trial court
shall examine the accused afresh under Section 313 Cr.P.C. in the light of the
above observations and in accordance with law. The trial Judge is directed to
marshal the evidence on record and put specific and separate questions to the
accused with regard to incriminating evidence and circumstance and shall also
afford an opportunity to the accused to examine the defence witnesses, if any,
and proceed with the matter. Since the occurrence is of the year 2005, we direct
the trial court to expedite the matter and dispose of the same in accordance with
law preferably within a period of six months from the date of receipt of this
judgment. Since we are setting aside the conviction imposed upon the appellant-
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accused,

the appellant accused is at liberty to move for bail, if he is so advised. On

such bail application being moved by the appellant-accused, the trial court shall

consider the same in accordance with law. We make it clear that we have not

expressed any opinion on the merits of the matter.

80. CRIMINAL PROCEDURE CODE, 1973 — Section 357-A
INDIAN PENAL CODE, 1860 — Sections 302 and 364-A
EVIDENCE ACT, 1872 — Sections 27 and 106

(i)

(ii)

(iii)

When section 106 of the Evidence Act, 1872 is attracted? Held, the said
provision is attracted when it is impossible or it is proportionately
difficult for the prosecution to establish facts which are strictly within
the knowledge of the accused.

Recovery of dead body from covered gutters and personal belongings of
the deceased from other places disclosed by the accused stood fully
proved — It casts a duty on the accused to give proper explanation — If
accused failed to give an explanation, it provides an additional
circumstance against the accused.

Duty of the court to grant compensation to the victim — Explained in
para 14.

<us gfhar Gfedar, 1973 — &RT 357-U
ARJT <vs wfgdl, 1860 — €IRT 302 3N 364-U
areg IAferf-ray, 1872 — ©IRT 27 31N 106

0

(i)

(iii)
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Suresh & Anr. v. State of Haryana

Judgment dated 28.11.2014 passed by the Supreme Court in Criminal Appeal
No. 420 of 2012, reported in AIR 2015 SC 518
Extracts from the judgment:

This is a case where Section 106 of the Evidence Act is clearly attracted
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which requires the accused to explain the facts in their exclusive knowledge. No doubt,
the burden of proof is on the prosecution and Section 106 is not meant to relieve it of
that duty but the said provision is attracted when it is impossible or it is
proportionately difficult for the prosecution to establish facts which are strictly within
the knowledge of the accused. Recovery of dead bodies from covered gutters and
personal belongings of the deceased from other places disclosed by the accused stood
fully established. It casts a duty on the accused as to how they alone had the
information leading to recoveries which was admissible under Section 27 of the
Evidence Act. Failure of the accused to give an explanation or giving of false
explanation is an additional circumstance against the accused as held in number of
judgments, including State of Rajasthan v. Jaggu Ram, AIR 2008 SC 982.

We are informed that 25 out of 29 State Governments have notified victim
compensation schemes. The schemes specify maximum limit of compensation and
subject to maximum limit, the discretion to decide the quantum has been left with the
State/District legal authorities. It has been brought to our notice that even though
almost a period of five years has expired since the enactment of Section 357A, the
award of compensation has not become a rule and interim compensation, which is very
important, is not being granted by the Courts. It has also been pointed out that the
upper limit of compensation fixed by some of the States is arbitrarily low and is not in
keeping with the object of the legislation.

We are of the view that it is the duty of the Courts, on taking cognizance of a
criminal offence, to ascertain whether there is tangible material to show commission of crime,
whether the victim is identifiable and whether the victim of crime needs immediate financial relief. On
being satisfied on an application or on its own motion, the Court ought to direct grant of interim
compensation, subject to final compensation being determined later. Such duty continues at every
stage of a criminal case where compensation ought to be given and has not been given, irrespective
of the application by the victim. At the stage of final hearing it is obligatory on the part of the Court to
advert to the provision and record a finding whether a case for grant of compensation has been
made out and, if so, who is entitled to compensation and how much. Award of such compensation
can be interim. Gravity of offence and need of victim are some of the guiding factors to be kept in
mind, apart from such other factors as may be found relevant in the facts and circumstances of an
individual case. We are also of the view that there is need to consider upward revision in the scale
for compensation and pending such consideration to adopt the scale notified by the State of Kerala
in its scheme, unless the scale awarded by any other State or Union Territory is higher. The States
of Andhra Pradesh, Madhya Pradesh, Meghalaya and Telangana are directed to notify their
schemes within one month from receipt of a copy of this order. We also direct that a copy of this
judgment be forwarded to National Judicial Academy so that all judicial officers in the country can be
imparted requisite training to make the provision operative and meaningful.
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*81. CRIMINAL PROCEDURE CODE, 1973 - Sections 438 and 439 (2)

When an order for cancellation of bail can be passed? Held, it may be passed

on the following grounds:-

(a) When the accused is found tampering with the evidence during the
investigation or during trial;

(b) When the person on bail commits similar offences or any heinous
offence during the period of bail;

(c) When the accused has absconded and trial of the case gets delayed on
that account;

(d) When the offence so committed by the accused had created serious law
and order problem in the society and accused had become a hazard on
the peaceful living of the people;

(e) If the High Court finds that the Lower Court granting bail has exercised
its judicial power wrongly;

(f) If the High Court or the Sessions Court finds that the accused has
misused the privilege of bail;

(g) If the life of the accused itself be in danger;

qus gfhar dfgdr, 1973 — €IRT 438 30X 439 (2)
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Ashok Singh v. State of M.P. and another

Order dated 18.11.2014 passed by the High Court of M.P. in Misc. Criminal
Case No. 13456 of 2014, reported in M.P.H.T. 2015 (1) 29
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82. CRIMINAL PROCEDURE CODE, 1973 — Sections 457 and 482
MINERALS (PREVENTION OF ILLEGAL MINING, TRANSPORTATION AND
STORAGE) RULES, 2006 — Rule 18 (4) Proviso
Transportation of coal — Seizure of vehicle, release of — Law explained.
Facts of the case:
On receipt of information regarding transportation of illegal coal in a truck,
police seized the vehicle under section 102 of CrPC - Intimation of seizure
was sent to concerning Mining Officer — An application for release of the
vehicle under section 457 CrPC filed before the Judicial Magistrate was
rejected by him — Revision petition filed before the Sessions Judge was also
rejected observing that the intimation was sent by the police to the
authorized person under Rule 18 of Rules 2006 provides that the
authorized person may release the seized vehicle under sub rule (2) of Rule
18 on the execution of bond to his satisfaction by the person from whose
possession such property was seized on the condition that such persons
shall produce property whatever was asked to do so by the authorized
person. It was further observed that sub rule (3) of Rule 18 provides that the
authorized person shall send intimation of such seizure to the Magistrate
having jurisdiction to try such offence and proviso to sub rule (4) provides
that where report has been given to the concerning Magistrate, the property
seized shall be released only on orders of such Magistrate and that no such
intimation is received from the concerning authorized person. Therefore, the
Magistrate had no jurisdiction to release the seized Vehicle till intimation is
sent to the Magistrate. The authority to release property on interim custody
lies only with the authorized person. Further held, only when the authorized
person is satisfied that minerals were being transported illegally in the
vehicle, he sends the intimation to the Magistrate with a view that further
proceedings for prosecution of the person concerned would be taken and
since in the present case as the Magistrate has not received any intimation
from the authorized person (i.e. Mining Officer District Katni), he (Magistrate)
had no jurisdiction to release the vehicle on interim custody. Therefore, the
learned Magistrate as well as the learned Additional Sessions Judge did not
commit any error of law.

qus yfspar wfEdr, 1973 — ©IRT 457 3R 482

@fro (3rder @4, uRasT 3R Gl &1 |ewn) a9, 2006 —f91 18 (4)
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Ruaab Ahmed v. State of M.P.

Order dated 15.09.2014 passed by the High Court in Miscellaneous Criminal
Case No. 8139 of 2014, reported in 2014 (5) MPHT 129
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Extracts from the order:
This application under Section 482 of Cr.PC is directed against the order passed

by learned First Additional Sessions Judge. Katni in Criminal Revision No. 97/14 on
27-5-14 whereby the learned Additional Sessions Judge Cr.PC by which the learned
Judicial Magistrate dismissed the application filed by the present applicant for granting
interim custody of truck bearing registration No. Mp-18-GA-0510.

The facts giving rise to this petition are that on 8-5-2014, Police station, Badwara,
District Katni, received an information through informant that a truck bearing
registration No. MP-GA-0510 is coming from Umariya to Katni. In the said vehicle,
illegal coal was being transported. On this information, the truck was stopped and
checked by Badwara Police. The driver Rammit Yadav could not produce any valid
documents and, therefore, the truck was seized under Section 102 of Cr.PC and
Istgasa No. 1/14 was registered. Intimation of seizure of the vehicle was sent to
Mining Officer of the district.

The Present applicant filed an application under Section 457 of Cr.PC before the
concerning Magistrate at Katni. The learned Magistrate rejected the application on 15-
5-14 against which the revision was filed before the First Additional Sessions Judge.
The Additional Session Judge observed that intimation was sent by the police to the
authorized person under Madhya Pradesh Minerals (Prevention of lllegal Mining,
Transportation and Storage) Rules, 2006. The Rule 18 provides that the authorized
person may release the property seized under sub-rule (2) of Rule 18 on execution of
a bond to the satisfaction of the authorized person by the person, from whose
possession such property was seized on a condition that such person shall produce
the property whenever asked to do so by the authorized person sub-rule (3) of Rule 18
provides that the authorized person shall send intimation of such seizure to the
Magistrate having jurisdiction to try such offence and proviso to sub-rule (4) provides
that where report has been given to the concerning Magistrate the property seized
shall be released only under the orders of such Magistrate.

Accordingly, the learned Additional Sessions Judge found that no intimation is
received by the concerning Magistrate in this case and, therefore, the Magistrate had
no jurisdiction to release the property. On this premise, the revision was dismissed.

The moot question in this revision is whether under the said Rules, the Magistrate
had jurisdiction to release the seized property.

Going through the provisions of Rule 18 of the said Rules, it is clear that till
intimation is sent to the Magistrate, the authority to release the property on
interim custody lies only with the authorized person. It also implies that only
when the authorized person is satisfied that minerals were being transported
illegally in the vehicle, he sends an intimation to the Magistrate with a view that
further proceeding for prosecution of the person concerned would be taken. In
this case, however, as the Magistrate had not received any intimation from the
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authorised person, which was Mining Officer, District Katni, he had no jurisdiction to
release the vehicle interim custody.

It is apparent that the Mining Officer was not satisfied that the minerals were
being transported illegally and as such he did not choose to send an intimation to the
Magistrate. In such circumstances, in my considered opinion, the learned Magistrate
and the learned Additional Sessions Judge did not commit any error of law.

83. EVIDENCE ACT, 1872 - Sections 63, 65, 65-A and 65-B

Generalia specialibus non derogant means special law will always prevail
over the general law - Proof of electronic record is a special provision
introduced by the IT Act amending various provisions under the Evidence
Act — Sections 59, 65-A and 65-B of the Evidence Act are complete Code in
itself — Being a special law, the general law under Sections 63 and 65
Evidence Act has to yield. An electronic record by way of secondary
Evidence shall not be admitted in evidence unless the requirements under
section 65-B are satisfied — So, in the case of CD, VCD, chip etc. same shall
be accompanied by the certificate in terms of section 65-B obtained at the
time of taking the document, without which, the secondary evidence
regarding that electronic record is inadmissible.

[State (NCT of Delhi) v. Navjot Sandhu @ Afsan Guru, AIR 2005 SC 3820 overruled]

e eI, 1872 — ©IRT 63, 65, 65-Y 31X 65-41
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Anvar P. V. v. P. K. Basheer and others

Judgment dated 18.09.2014 passed by the Supreme Court in Civil Appeal No.
4226 of 2012, reported in AIR 2015 SC 180 (3-Judge Bench)
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Extracts from the judgment:

Proof of electronic record is a special provision introduced by the IT Act amending
various provisions under the Evidence Act. The very caption of Section 65 A of the
Evidence Act, read with Section 59 and 65 B is sufficient to hold that the special
provisions on evidence relating to electronic record shall be governed by the
procedure prescribed under Section 65 B of the Evidence Act. That is a complete Code
in itself. Being a special law, the general law under Section 63 and 65 has to yield.

The evidence relating to electronic record, as noted hereinbefore, being a special
provision, the general law on secondary evidence under Section 63 read with Section
65 of the Evidence Act shall yield to the same. Generalia specialibus non derogant,
special law will always prevail over the general law. It appears, the court omitted to
take note of Sections 59 and 65 A dealing with the admissibility of electronic record.
Sections 63 and 65 have no application in the case of secondary evidence by way of
electronic record; the same is wholly governed by Sections 65A and 65B. To that
extent, the statement of law on admissibility of secondary evidence pertaining to
electronic record, as stated by this Court in Navjot Sandhu alias Afsan Guru, (2005) 11
SCC 600, does not lay down the correct legal position. It requires to be overruled and
we do so. An electronic record by way of secondary evidence shall not be admitted in
evidence unless the requirements under Section 65-B are satisfied. Thus, in the case
of CD, VCD, chip, etc., the same shall be accompanied by the certificate in terms of
Section 65B obtained at the time of taking the document, without which, the secondary
evidence pertaining to that electronic record, is inadmissible.

84. HINDU MARRIAGE ACT, 1955 - Section 13

EVIDENCE ACT, 1872 — Sections 45 and 114

(i) Divorce on the ground of adulterous life style of the wife — Husband
moved an application for DNA test of himself and the male child born to
the wife — It would be most possible method for husband to establish
and confirm the allegations levelled by him against his wife — As DNA
Testing is the most legitimate and scientifically perfect method,
application is allowed.

(ii) If wife declines for DNA test, the allegation would be determined by the
court, by drawing a presumption provided under Section 114 (h) of the
Evidence Act.

f&—q_ faare arfef-ra, 1955 — IRT 13
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T G99 @ Gd AR e wu @ 9 faftr @ — mdew wWfier fear
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Dipanwita Roy v. Ronobroto Roy

Judgment dated 15.10.2014 passed by the Supreme Court in Civil Appeal No.

9744 of 2014, reported in AIR 2015 SC 418
Extracts from the judgment:

It is borne from the decisions rendered by this Court in Bhabani Prasad Jena v.
Convenor Secretary, Orissa State Commission for Woman and another, AIR 2010 SC 285
and Nandlal Wasudeo Badwaik v. Lata Nandlal Badwaik and another, AIR 2014 SC 932
that depending on the facts and circumstances of the case, it would be permissible for
a Court to direct the holding of a DNA examination, to determine the veracity of the
allegation(s), which constitute one of the grounds, on which the concerned party would
either succeed or lose. There can be no dispute, that if the direction to hold such a
test can be avoided, it should be so avoided. The reason, as already recorded in
various judgments by this Court, is that the legitimacy of a child should not be put to
peril.

The question that has to be answered in this case, is in respect of the alleged
infidelity of the appellant-wife. The respondent-husband has made clear and
categorical assertions in the petition filed by him under Section 13 of the Hindu
Marriage Act, alleging infidelity. He has gone to the extent of naming the person, who
was the father of the male child born to the appellant-wife. It is in the process of
substantiating his allegation of infidelity, that the respondent-husband had made an
application before the Family Court for conducting a DNA test, which would establish
whether or not, he had fathered the male child born to the appellant-wife. The
respondent feels that it is only possible for him to substantiate the allegations levelled
by him (of the appellant-wife’s infidelity) through a DNA test. We agree with him. In our
view, but for the DNA test, it would be impossible for the respondent-husband to
establish and confirm the assertions made in the pleadings. We are therefore satisfied,
that the direction issued by the High Court, as has been extracted hereinabove, was
fully justified. DNA testing is the most legitimate and scientifically perfect means,
which the husband could use, to establish his assertion of infidelity. This should
simultaneously be taken as the most authentic, rightful and correct means also with
the wife, for her to rebut the assertions made by the respondent-husband, and to
establish that she had not been unfaithful, adulterous or disloyal. If the appellant-wife
is right, she shall be proved to be so.

We would, however, while upholding the order passed by the High Court,
consider it just and appropriate to record a caveat, giving the appellant-wife
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liberty to comply with or disregard the order passed by the High Court, requiring the
holding of the DNA test. In case, she accepts the direction issued by the High Court,
the DNA test will determine conclusively the veracity of accusation levelled by the
respondent-husband, against her. In case, she declines to comply with the direction
issued by the High Court, the allegation would be determined by the concerned Court,
by drawing a presumption of the nature contemplated in Section 114 of the Indian
Evidence Act, especially, in terms of illustration (h) thereof. Section 114 as also
illustration (h), referred to above, are being extracted hereunder:

“114. Court may presume existence of certain facts — The Court

may presume the existence of any fact which it thinks likely to have

happened, regard being had to the common course of natural

events, human conduct and public and private business, in their

relation to the facts of the particular case.

[llustration (h) — That if a man refuses to answer a question which

he is not compelled to answer by law, the answer, if given, would be

unfavourable to him.”

This course has been adopted to preserve the right of individual privacy to the
extent possible. Of course, without sacrificing the cause of justice. By adopting the
above course, the issue of infidelity alone would be determined, without expressly
disturbing the presumption contemplated under Section 112 of the Indian Evidence
Act. Even though, as already stated above, undoubtedly the issue of legitimacy would
also be incidentally involved.

85. HINDU MARRIAGE ACT, 1955 - Section 13
Divorce on the ground of mental cruelty — Whether refusal to have sexual
intercourse for a long time without sufficient reason itself amounts to mental
cruelty? Held, Yes [Samar Gosh v. Jaya Gosh, (2007) 4 SCC 511 (3-Judge Bench)
followed].

f&—g_ faare e, 1955 — IRT 13
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Vidhya Viswanathan v. Kartik Balakrishnan

Judgment dated 22.09.2014 passed by the Supreme Court in Civil Appeal No.
9036 of 2014, reported in AIR 2015 SC 285

Extracts from the judgment:
Undoubtedly, not allowing a spouse for a long time, to have sexual
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intercourse by his or her partner, without sufficient reason, itself amount mental

cruelty to such spouse. A Bench of Three Judges of this Court in Samar Ghosh v. Jaya

Ghosh, (2007) 4 SCC 511 has enumerated some of the illustrations of mental cruelty.

Paragraph 101 of the said case is being reproduced below:

Unilateral decision of refusal to have intercourse for
considerable period without there being any physical incapacity
or valid reason may amount to mental cruelty.

*86. HINDU SUCCESSION ACT, 1955 — Sections 4, 6 and 8

87.

Suit for partition by grandson - After coming into force of the Hindu
Succession Act, 1956 grandson has no birth right in the properties of
grandfather and he cannot claim partition during the life time of his father.

&g ScaRICraRT AR, 1956 — ©IRT 4, 6, 31X 8
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Siaq &1 # o &1 <1ar € ) adar|

Uttam v. Saubhag Singh and ors.

Judgment dated 29.10.2013 passed by the High Court of M.P. in Second

Appeal No. 206 of 2005, reported in I.L.R. (2014) M.P. 1593
®
INDIAN PENAL CODE, 1860 — Sections 53, 279, 337 and 304-A

(i) By driving the jeep on the public road in a rash and negligent manner,
the accused had endangered the life of one victim who died and another
who got injured — Trial court found him guilty for offences punishable
under Section 279, 337, 304-A IPC and sentenced him to undergo six
months and two years R.l. with fine of Rs. 2,500 — ASJ, in appeal, upheld
the order of trial court — High Court, in revision, reduced the sentences
to period already undergone — The Apex Court set aside the order of the
High Court and restored the sentence imposed by the Trial Court.

(ii) Duty of court to award adequate sentence — Reiterated.

ARSI <ve WA, 1860 — ©IRT 53, 279, 337 IR 304.¥

(i) «frgad 3 AHAN 9 AU H1 IATTA YT A1 IUEM 4 FATHIY TS 3T
$T S99 ©aR A4 STar faaa! g 81 T3 1T AT ATEd ©Tad 3T —
faaRuT IETaT 7 SW AURTET EIRT 279, 337, 304V ¥FL.E.H. A SISl gmT
It S° 6 HIE X 2 a8 HT qvs I ®UYT 2500/ — 3IA2(qUS
foar — ux 97 ATATENT 9 AdTa 7 f9aRT ATATAT & AT IT BT
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PR Y@T — Sod IR A GIRE0 H qvs &I JReT § [aRT T8 I@afer a&
3 a1 — wafsa <Aed 3 o0 UEEd © IR &I U fHar iR faaror
T §RT ARRIAT Ivs &I g4 A fHar|

(ii) =TT @ JfFagad qvs Bl I D A Bl G TAGARIT TAT|

State of Madhya Pradesh v. Surendra Singh

Judgment dated 13.11.2014 passed by the Supreme Court in Criminal Appeal

No. 2401 of 2014, reported in AIR 2015 SC 398
Extracts from the judgment:

We again reiterate in this case that undue sympathy to impose inadequate
sentence would do more harm to the justice system to undermine the public
confidence in the efficacy of law. It is the duty of every court to award proper sentence
having regard to the nature of the offence and the manner in which it was executed or
committed. The sentencing courts are expected to consider all relevant facts and
circumstances bearing on the question of sentence and proceed to impose a sentence
commensurate with the gravity of the offence. The court must not only keep in view the
rights of the victim of the crime but also the society at large while considering the
imposition of appropriate punishment. Meagre sentence imposed solely on account of
lapse of time without considering the degree of the offence will be counter-productive
in the long run and against the interest of the society.

In a recent decision in the case of State of Madhya Pradesh v. Bablu, 2014 AIR SCW
5212, after considering and following the earlier decisions, this Court reiterated the
settled proposition of law that one of the prime objectives of criminal law is the
imposition of adequate, just, proportionate punishment which commensurate with
gravity, nature of crime and the manner in which the offence is committed. One should
keep in mind the social interest and conscience of the society while considering the
determinative factor of sentence with gravity of crime. The punishment should not be
so lenient that it shocks the conscience of the society. It is, therefore, solemn duty of
the court to strike a proper balance while awarding the sentence as awarding lesser
sentence encourages any criminal and, as a result of the same, the society suffers.

88. INDIAN PENAL CODE, 1860 — Section 120-B

EVIDENCE ACT, 1872 — Section 8

CRIMINAL PROCEDURE CODE, 1973 — Sections 190 and 204

(i) Magistrate is empowered to issue process against a person
who has not been charge-sheeted provided sufficient material
is available in the police report showing his involvement in the
crime - He is also empowered to ignore the conclusion
arrived at by the 1.0. and apply his mind independently on the
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facts emerging from the investigation and take cognizance of the case.
(ii) Principle of “alter ego” when applied — Explained in para 39.

HRAII gvs Higdl, 1860 — €IRT 120+1

e eI, 1872 — €T 8

gus yfshar wigdr, 1973 — ©IRT 190 3R 204

(i) #fTRc ¢4 =afda & [(Iwg o4 gfodw 3 s T v 4 afPRed 981 9/ T

2 IR IR F1 @ fay weEd 2, o< SU afda @ favg yfow gftdea &
ISP AWE H A g1 < & forg gafa armft g9 91fdd — a8 (ARge)
I AR gRT FPpd W s o1 sd@Er a1 @ foy "wad @ @ik
AMd & a2l Sl B ITHUH ¥ W B © 99 W Wdd ARASS [T IHdT 2
IR 9B § HEH A GHdAT 2 |

(ii) “areex TN HT Rigld &4 AR ar @ — UxT 39 ¥ HHSMAT 74T |

Sunil Bharti Mittal v. C.B.I.

Judgment dated 09.01.2015 passed by the Supreme Court in Criminal Appeal

No. 34 of 2015, reported in AIR 2015 SC 923
Extracts from the judgment:

When the company is the offendor, vicarious liability of the Directors cannot be
imputed automatically, in the absence of any statutory provision to this effect. One
such example is Section 141 of the Negotiable Instruments Act, 1881. In Aneeta Hada
v. Godfather Travels & Tours (P) Ltd, AIR 2012 SC 2795 the Court noted that if a group
of persons that guide the business of the company have the criminal intent, that would
be imputed to the body corporate and it is in this backdrop, Section 141 of the
Negotiable Instruments Act has to be understood. Such a position is, therefore,
because of statutory intendment making it a deeming fiction. Here also, the principle of
“alter ego”, was applied only in one direction namely where a group of persons that
guide the business had criminal intent, that is to be imputed to the body corporate and
not the vice versa. Otherwise, there has to be a specific act attributed to the Director
or any other person allegedly in control and management of the company, to the effect
that such a person was responsible for the acts committed by or on behalf of the
company. This very principle is elaborated in various other judgments. We have
already taken note of Maharashtra State Electricity Distribution Co. Ltd. v. Datar
Switchgear Ltd., 2010 AIR SCW 6151 and S.K. Alagh v. State of U.P., AIR 2008 SC 1731.
Few other judgments reiterating this principle are the following:

1. Jethsur Surangbhai v. State of Gujarat, AIR 1984 SC 151

“9. With due respect what the High Court seems to have
missed is that in a case like this where there was serious
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defalcation of the properties of the Sangh, unless the prosecution
proved that there was a close cohesion and collusion between all
the accused which formed the subject matter of a conspiracy, it
would be difficult to prove the dual charges particularly against the
appellant (A-1). The charge of conspiracy having failed, the most
material and integral part of the prosecution story against the
appellant disappears. The only ground on the basis of which the
High Court has convicted him is that as he was the Chairman of the
Managing Committee, he must be held to be vicariously liable for
any order given or misappropriation committed by the other
accused. The High Court, however, has not referred to the concept
of vicarious liability but the findings of the High Court seem to
indicate that this was the central idea in the mind of the High Court
for convicting the appellant. In a criminal case of such a serious
nature mens rea cannot be excluded and once the charge of
conspiracy failed the onus lay on the prosecution to prove
affirmatively that the appellant was directly and personally
connected with acts or omissions pertaining to Items 2, 3 and 4. It
is conceded by Mr Phadke that no such direct evidence is
forthcoming and he tried to argue that as the appellant was
Chairman of the Sangh and used to sign papers and approve
various tenders, even as a matter of routine he should have acted
with care and caution and his negligence would be a positive proof
of his intention to commit the offence. We are however unable to
agree with this somewhat broad statement of the law. In the
absence of a charge of conspiracy the mere fact that the appellant
happened to be the Chairman of the Committee would not make him
criminally liable in a vicarious sense for items 2 to 4. There is no
evidence either direct or circumstantial to show that apart from
approving the purchase of fertilisers he knew that the firms from
which the fertilisers were purchased did not exist. Similar is the
case with the other two items. Indeed, if the Chairman was to be
made liable then all members of the Committee viz. Tehsildar and
other nominated members, would be equally liable because all of
them participated in the deliberations of the meetings of the
Committee, a conclusion which has not even been suggested by the
prosecution. As Chairman of the Sangh the appellant had to deal
with a large variety of matters and it would not be humanly
possible for him to analyse and go into the details of
every small matter in order to find out whether there has
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been any criminal breach of trust. In fact, the hero of the entire
show seems to be A-3 who had so stage-managed the drama as to
shield his guilt and bring the appellant in the forefront. But that by
itself would not be conclusive evidence against the appellant. There
is nothing to show that A-3 had either directly or indirectly informed
the appellant regarding the illegal purchase of fertilisers or the
missing of the five oil engines which came to light much later during
the course of the audit. Far from proving the intention the
prosecution has failed to prove that the appellant had any
knowledge of defalcation of Items 2 to 4. In fact, so far as item 3 is
concerned, even Mr Phadke conceded that there is no direct
evidence to connect the appellant.”

Sham Sunder v. State of Haryana, AIR 1989 SC 1982

“9. But we are concerned with a criminal liability under penal
provision and not a civil liability. The penal provision must be
strictly construed in the first place. Secondly, there is no vicarious
liability in criminal law unless the statute takes that also within its
fold. Section 10 does not provide for such liability. It does not make
all the partners liable for the offence whether they do business or
not.”

Hira Lal Hari Lal Bhagwati v. CBI, AIR 2003 SC 2545

“30. In our view, under the penal law, there is no concept of
vicarious liability unless the said statute covers the same within its
ambit. In the instant case, the said law which prevails in the field
i.e. the Customs Act, 1962 the appellants have been thereinunder
wholly discharged and the GCS granted immunity from prosecution.”
Maksud Saiyed v. State of Gujarat, (2008) 5 SCC 668

“13. Where a jurisdiction is exercised on a complaint petition filed in
terms of Section 156 (3) or Section 200 of the Code of Criminal
Procedure, the Magistrate is required to apply his mind. The Penal
Code does not contain any provision for attaching vicarious liability
on the part of the Managing Director or the Directors of the
Company when the accused is the Company. The learned
Magistrate failed to pose unto himself the correct question viz. as to
whether the complaint petition, even if given face value and taken
to be correct in its entirety, would lead to the conclusion that
the respondents herein were personally liable for any offence.
The Bank is a body corporate. Vicarious liability of the
Managing Director and Director would arise provided any
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provision exists in that behalf in the statute. Statutes indisputably
must contain provision fixing such vicarious liabilities. Even for the
said purpose, it is obligatory on the part of the complainant to make
requisite allegations which would attract the provisions constituting
vicarious liability.”

R. Kalyani v. Janak C. Mehta, 2009 AIR SCW 1836

“32. Allegations contained in the FIR are for commission of offences
under a general statute. A vicarious liability can be fastened only by
reason of a provision of a statute and not otherwise. For the said
purpose, a legal fiction has to be created. Even under a special
statute when the vicarious criminal liability is fastened on a person
on the premise that he was in charge of the affairs of the company
and responsible to it, all the ingredients laid down under the statute
must be fulfilled. A legal fiction must be confined to the object and
purport for which it has been created.”

Sharon Michael v. State of T.N., AIR 2008 SC (Supp) 688

“16. The first information report contains details of the terms of
contract entered into by and between the parties as also the mode
and manner in which they were implemented. Allegations have been
made against the appellants in relation to execution of the contract.
No case of criminal misconduct on their part has been made out
before the formation of the contract. There is nothing to show that
the appellants herein who hold different positions in the appellant
Company made any representation in their personal capacities and,
thus, they cannot be made vicariously liable only because they are
employees of the Company.”

Keki Hormusji Gharda v. Mehervan Rustom Irani, AIR 2009 SC 2594

“16. We have noticed hereinbefore that despite of the said road
being under construction, the first respondent went to the police
station thrice. He, therefore, was not obstructed from going to the
police station. In fact, a firm action had been taken by the
authorities. The workers were asked not to do any work on the road.
We, therefore, fail to appreciate that how, in a situation of this
nature, the Managing Director and the Directors of the Company as
also the Architect can be said to have committed an offence under
Section 341 IPC.

175



17. The Penal Code, 1860 save and except in some matters does
not contemplate any vicarious liability on the part of a person.
Commission of an offence by raising a legal fiction or by creating a
vicarious liability in terms of the provisions of a statute must be
expressly stated. The Managing Director or the Directors of the
Company, thus, cannot be said to have committed an offence only
because they are holders of offices. The learned Additional Chief
Metropolitan Magistrate, therefore, in our opinion, was not correct in
issuing summons without taking into consideration this aspect of the
matter. The Managing Director and the Directors of the Company
should not have been summoned only because some allegations
were made against the Company.

18. In Pepsi Foods Ltd. v. Special Judicial Magistrate, AIR 1998 SC 128
this Court held as under:

“28. Summoning of an accused in a criminal case is a
serious matter. Criminal law cannot be set into motion as a
matter of course. It is not that the complainant has to bring
only two witnesses to support his allegations in the
complaint to have the criminal law set into motion. The
order of the Magistrate summoning the accused must reflect
that he has applied his mind to the facts of the case and the
law applicable thereto. He has to examine the nature of
allegations made in the complaint and the evidence both
oral and documentary in support thereof and would that be
sufficient for the complainant to succeed in bringing charge
home to the accused. It is not that the Magistrate is a silent
spectator at the time of recording of preliminary evidence
before summoning of the accused. The Magistrate has to
carefully scrutinise the evidence brought on record and may
even himself put questions to the complainant and his
witnesses to elicit answers to find out the truthfulness of the
allegations or otherwise and then examine if any offence is
prima facie committed by all or any of the accused.”

19. Even as regards the availability of the remedy of filing an
application for discharge, the same would not mean that although
the allegations made in the complaint petition even if given face
value and taken to be correct in its entirety, do not disclose an
offence or it is found to be otherwise an abuse of the process of the
court, still the High Court would refuse to exercise its discretionary
jurisdiction under Section 482 of the Code of Criminal Procedure.”
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Person who has not joined as accused in the charge-sheet can be summoned at
the stage of taking cognizance under Section 190 of the Code. There is no question of
applicability of Section 319 of the Code at this stage (See SWIL Ltd. v. State of Delhi,
AIR 2001 SC 2747). It is also trite that even if a person is not named as an accused by
the police in the final report submitted, the Court would be justified in taking
cognizance of the offence and to summon the accused if it feels that the evidence and
material collected during investigation justifies prosecution of the accused (See Union
of India v. Prakash P. Hinduja and another, AIR 2003 SC 2612). Thus, the Magistrate is
empowered to issue process against some other person, who has not been charge-
sheeted, but there has to be sufficient material in the police report showing his
involvement. In that case, the Magistrate is empowered to ignore the conclusion
arrived at by the investigating officer and apply his mind independently on the facts
emerging from the investigation and take cognizance of the case. At the same time, it
is not permissible at this stage to consider any material other than that collected by
the investigating officer.

®
89. INDIAN PENAL CODE, 1860 — Section 300 Exception 1 and Section 302

(i) When exception 1 of Section 300 IPC is attracted? Held, where the
following ingredients of exception 1 are satisfied then the same is
attracted:

a. The deceased must have given provocation to the accused;

b. The provocation so given must have been grave;

c. The provocation given by the deceased must have been sudden;

d The offender by reason of such grave and sudden provocation must
have been deprived of his power of self-control; and

e. The offender must have killed the deceased or any other person by
mistake or accident during the continuance of the deprivation of the
power of self-control.

(ii) Grave provocation within the meaning of Exception 1 of Section 300 IPC
is a provocation where judgment and reason take leave of the offender
and violent passion takes over - “Provocation” has been defined by
Oxford Dictionary, as an action, insult, etc. that is likely to provoke
physical retaliation — The term “grave” only adds an element of virulent
intensity to what is otherwise likely to provoke retaliation.

ARJI <vs Afgdl, 1860 — €IIRT 300 3UdIC Udh 3N €IRT 302

(i) ©RT 300 ®T IJyUAIE U Hd AMHifa gar 2 ? IfifeiRa fear T, w9 uare
U$ & fr=Iferfeaa acd A 8ld @ d9 98 Aaiid glar 2 -
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(i) ©RT 300 ® JUAE TH @& 3k A TR gL T gy glar @ wET AfEEd
@1 fofa ok 9@ a1 fads gfs wwa @1 orht @ R 8 v & wmar 2
"YHITT Pl JAfFEnle SRR A e fhan, uw anfe @ w9 § uRwWifita fear
T 2| UDIUA ARIRS ufaeneg & §9H 2| ¥ THR ©dd $edl & dad B
dlgar &Y 9gT <aT 2|

B.D. Khunte v. Union of India and others

Judgment dated 30.10.2014 passed by the Supreme Court in Criminal Appeal

No. 242 of 2012, reported in (2015) 1 SCC 286 (3-Judge Bench)

Extracts from the judgment:

In Holmes v. Director of Public Prosecutions, 1946 AC 588, provocation has been
explained as under:

“The whole doctrine relating to provocation depends on the fact that
is causes, or may cause, a sudden and temporary loss of self-
control, whereby malice, which is the formation of an intention to Kkill
or to inflict grievous bodily harm, is negative. Consequently, where
the provocation inspires an actual intention to kill, or to inflict
grievous bodily harm, the doctrine that provocation may reduce
murder to manslaughter seldom applies.”

This Court was in K.M. Nanavati v. State of Maharashtra, AIR 1962 SC 605 dealing
with a somewhat similar question in case the wife of the accused had confessed her
illicit intimacy with the deceased when the deceased was not present. The prosecution
case as proved at the trial was that after the confession of the wife, the accused had

&% 5 A

4

driven her and the children to a cinema and left them there, gone to his ship to take a
revolver loaded with six rounds and driven his car to the office of the deceased and
then to his flat, gone to his bedroom and shot him dead. This Court held that between
1.30 p.m. when the deceased left his house and 4.20 p.m. when the murder took place
there was a gap of three hours which was sufficient time for him to regain his self-
control even if he had not regained it earlier. The following passage from the decision
is significant when it deals with the expression “grave” within the meaning of Exception
1 to Section 300 IPC:
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90.

“86. Bearing these principles in mind, let us look at the facts of this
case. When Sylvia confessed to her husband that she had illicit
intimacy with Ahuja, the latter was not present. We will assume that
he had momentarily lost his self-control. But, if his version is true —
for the purpose of this argument we shall accept that what he has
said is true — it shows that he was only thinking of the future of his
wife and children and also of asking for an explanation from Ahuja
for his conduct. This attitude of the accused clearly indicates that
he had not only regained his self-control, but, on the other hand,
was planning for the future. Then he drove his wife and children to
a cinema, left them there, went to his ship, took a revolver on a
false pretext, loaded it with six rounds, did some official business
there, and drove his car to the office of Ahuja and then to his flat,
went straight to the bedroom of Ahuja and shot him dead. Between
1.30 p.m., when he left his house, and 4.20 p.m.., when the murder
took place, three hours had elapsed, and therefore there was
sufficient time for him to regain his self-control, even if he had not
regained it earlier. On the other hand, his conduct clearly shows
that the murder was a deliberate and calculated one. Even if any
conversation took place between the accused and the deceased in
the manner described by the accused — though we do not believe
that — it does not affect the question, for the accused entered the
bedroom of the deceased to shoot him. The mere fact that before
the shooting the accused abused the deceased and the abuse
provoked an equally abusive reply could not conceivably be a
provocation for the murder. We, therefore, hold that the facts of the
case do not attract the provisions of exception 1 to Section 300 of
the Penal Code.”

INDIAN PENAL CODE, 1860 — Section 302
EVIDENCE ACT, 1872 — Sections 3 and 32

(i)

(ii)

Death — Suicide or homicide — Burn injury case — Injuries found on neck
and below the body upto legs — If one is to pour kerosene on oneself, it
is normal human conduct to pour it over the head and in any case, not
on the face by sparing the head — Theory of suicide unacceptable.
Setting afire another person after pouring kerosene — It is an act which
is likely to cause death of such person — Offence of murder is complete
— Conviction held, proper.
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ARJII gvs Jdfadl, 1860 — EMRT 302

e St 1872 — ©IRT 3 3R 32

(i) A — ATHBAT AT 9Fd 9 — Slad | IR Ale HT YH0T — FIc TS AR
INR & a9 & i 9@ uiE g — afe B Wd W AR SSodr @ b
qE AMR AFER ATARYT 2 98 AR ° Iooar AR feelt +ff gon 4 RR &1 T=d
g4 de W AT IRR P I 97 W &1 SSodl 8 — AT Bl HeH] WHR
Jryg TE uIg WS |

(i) g wafdd W HURF SIAF & 91€ N T — I8 AT o 2 forad <9
Afdd BT g SN HN — FAT BT JWEN Yol 8l AT & — <iwiafg Sfaa g

TS |

Mallella Shyamsunder v. State of A.P.

Judgment dated 29.10.2014 passed by the Supreme Court in Criminal Appeal

No. 13810f 2011, reported in (2015) 2 SCC 486
Extracts from the judgment:

The post-mortem report refers to the following injuries:

“9. Injuries: Ante mortem dermo epidermal burns present over lower
half of face, neck, chest, upper third of abdomen, both upper
extremities, both thighs, part of back of both legs and part of back
of trunk amounting to 70% of total body surface area. Skin peeled
off at many places over burnt area and peeled off areas are red in
colour.

Part of the burns are infected.”

It is very significant to note that the antemortem dermo epidermal burns are over
lower half of face, neck and then down the body to the legs. If one is to pour kerosene
on oneself, it is the normal human conduct to 7 Page 8 pour it over the head, and in
any case, not to pour it on the face sparing the head.

As rightly held by the Sessions Court and the High Court, setting fire on another
person after pouring kerosene is an act likely to cause death of such person. It is a
matter of simple and common knowledge that in the process, the victim is likely to
suffer death on account of the burns. Therefore, the offence of 8 Page 9 murder is
complete and, hence, we have no hesitation in our mind in reaffirming the conviction of
the appellant under Section 302 of IPC.

*91. INDIAN PENAL CODE, 1860 — Section 302
Murder trial — Circumstantial evidence — Theory of last seen together -
Deceased was last seen with the accused - His dead body was found soon
thereafter — Certain articles belonging to the deceased were recovered from
the custody of accused and his uncle at their instance — Conviction held
proper.
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*92.

R <vs GfEdr, 1860 — £IRT 302

FAT &1 fare — gRRefa o= 9rg — &ifaw IR |~ '/ 9 &1 Rigia — Jaa
APRIFT & AT JAfH IR <@ AT — I e YA SUPT Jd IRR IRT AT —
Ads ¥ A €8 Iy JIfgFd AR IS IEr 4 SAa) FeRd 4 wwie g8 -
qivfafg sfaa arf 8|

Raghuvendra v. State of M.P.

Judgment dated 07.01.2015 passed by the Supreme Court in Criminal Appeal
No. 2371 of 2010, reported in AIR 2015 SC 704

INDIAN PENAL CODE, 1860 — Sections 302 and 376 (2) (f)

EVIDENCE ACT, 1872 - Sections 3 and 27

CRIMINAL PROCEDURE CODE, 1973 — Section 366

(i) Circumstantial evidence, tests thereof:

(a) The circumstances from which an inference of guilt is sought to be
drawn, must be cogently and firmly established;

(b) those circumstances should be of a definite tendency unerringly
pointing towards the guilt of the accused;

(c) the circumstances, taken cumulatively, should form a complete
chain so there is no escape from the conclusion that the crime was
committed by the accused and none else.

(ii) Circumstantial evidence — Cautious approach, necessity of — Where the
entire prosecution case hinges on circumstantial evidence, the Court
must adopt cautious approach for basing the conviction on
circumstantial evidence and unless the prosecution evidence points
irresistibly to the guilt of the accused, it would not be sound and safe to
base the conviction.

(iii) Gang rape and murder — Circumstantial evidence, appreciation of.
Facts of the case:
The deceased aged about 4 years did not return to her home who had come
out of her house to see a marriage procession — Next day her dead body was
found in a nullah - During investigation, the police arrested the three
accused persons on suspicion of being involved in the crime — In the post
mortem, death was found to be caused by asphyxia — There was head injury
caused by hard and blunt object which was found to be sufficient to cause
death in ordinary course of nature — Evidence of sexual assault were also
present — Death found to be homicidal in nature - There were two
circumstantial evidence proved against the accused person viz (a) DNA
report and (b) the seizure of articles from the spot — Trial Court
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*93.

convicted the three accused persons and made criminal reference for
confirmation of death sentence — Held, the prosecution has brought out two
very important circumstances against the accused persons leading to the
inevitable conclusion of guilt of the accused persons — Appeal against
conviction and sentence were dismissed.

Sentencing — Death sentence, imposition of.

Allowing the reference, it was held that on the one side there are the rights
of the accused to life and on the other the rights of women and maidens and
infants in society to lead normal healthy lives — On balance we find that the
accused persons by their extremely depraved and demonic acts against an
infant of three or four years, have forfeited the right to be treated softly or
lightly — The circumstances already discussed, cry for the heaviest sentence
against the accused persons — So long as the death sentence remains on the
statute book, it would, in our opinion, be a travesty of justice to award lesser
sentence of life to the accused — Hence, we would confirm death sentence
awarded to each of the accused.

HRAII gvs Higdl, 1860 — «IRT 302 3R 376 (2) (TH)
ey SMferfrad, 1872 — orr 3 3k 27

qug yfehar Gfadr, 1973 — orv 366

(i) uRReafad S=1 TrA &1 THervr A fHar o wee far 14|

(i) uRRefa s7o weg @ IR A wEur Qi $@& &) Jraeasar 9ad1E TE |

(iii) arfed daET IR FAT — URRRfT =1 W_T T Jl@ied Y] Ivs Hefer
gRReIfaAT saarg 73|

Jitendra @ Jeetu and others v. State of M.P.

Judgment dated 21.08.2014 passed by the High Court in Criminal Appeal No.
596 of 2013, reported in 2014 (5) MPHT 45 (DB)
®
INDIAN PENAL CODE, 1860 — Section 302 r/w/s 147, 148 and 149
EVIDENCE ACT, 1872 — Sections 3 and 134
A Appreciation of evidence :

(i) Interested/related witnesses — Evidence of interested witness cannot
be disbelieved on the ground that they are related or interested witness —
Close relationship on the contrary guarantees that they would be most
reluctant to spare the real culprits and falsely implicate innocent ones.

(ii) Minor discrepancies on trivial matters, Effect of - The
witnesses are not expected to describe the incident in
graphic detail and with such precision as to state which
member and in what manner participated in the commission
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of offence — Discrepancies which are not major and significant, do
not dilute credibility of such witnesses.

(iif) Examination of all the eye witnesses, whether necessary — There
exists no law that the prosecution must examine all the eye
witnesses — It is for the prosecution to decide as to how many and
who should be examined as their witnesses for proving a case.

B. Unlawful assembly — Necessity for constitution of - Some overt act on
the part of each member, exception of — Observation made in the case of
Baladin and others v. State of Uttar Pradesh, AIR 1956 SC 181 (4-Judge
Bench) that mere presence in an assembly does not make a person, who
is present as a member of the unlawful assembly unless it is shown that
he had done something or omitted to do something which would make
him a member of any unlawful assembly or unless the case falls under
section 142 |IPC, cannot be treated as laying down an unqualified
proposition of law — Knowing that an assembly is an unlawful assembly
if a person continues to remain present there, not because of idle
curiosity but continues to stay there in prosecution of common object of
the unlawful assembly, he is vicariously liable for the acts committed by
the unlawful assembly.

AR <vs GiadT, 1860 — €IRT 302 AEUTSd EIIRT 147, 148 31X 149

e SIS, 1872 — ©IRT 3 AR 134
T ORI BT Yedih-
(i) Rasg/RIR Tar — fFA Gl & Jrg ® SU» RvdeR a1 Raeg
TqE 81 @ AR W Jfavary T fHar o1 gear — sa» faudia ffee &1
RedeRr arwfad JWEN o1 99 R fad Moy @ faxa a3 9 sifg®
Bhar 2 |
(i) T= 9l & IR A BIc fRIEMA &1 999 — faRgY S 92 T 8@ &k
Hg@yuf 7 8l 4 4aE &1 fdegaaar al $9 T8 A |
(i) o+ gcaer ARMTT ST U HRAM BT IMaTAGAT 9 BT — VAT B BIA
TE 2 5 Afrem & a9 ye arfrror w1 e sxamT 9ty — Jw
Ao W 2 & a8 a8 A" R &) fead IR o9 4 G U
JHYUT GHIOTT HRA & o FHramm 21
. g ol — YA TR ST §B FA B Bl AAIISAT BT JUAIE — GASIAT
AT
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94.

Nand Kumar and others v. State of Chhattisgarh and others
Judgment dated 31.10.2014 passed by the High Court in Criminal Appeal No.
906 of 2012, reported in 2014 (5) MPHT 365

INDIAN PENAL CODE, 1860 — Sections 304-B, 306 and 498-A
EVIDENCE ACT, 1872 — Section 113-B

(i)

(ii)

Dowry death within one year of marriage — Appreciation of evidence -
Mentioning in suicide note that ‘nobody be held responsible’ but also
stating that all the doors were closed for her — She had no other way
available (expect to leave the world) — When a young married girl finds
herself in helpless situation and decides to end her life, in absence of
any other circumstance, it is natural to infer that she was unhappy in
her matrimonial home - A suicide note cannot be treated as conclusive
of there being no one responsible for the situation when evidence on
record categorically points to harassment for dowry.

Mother and brother were acquitted by the High Court — Claim for parity
by husband — The husband is not only primarily responsible for safety of
his wife, he is expected to be conversant with her state of mind more
than any other relative — If the wife commits suicide by setting herself
on fire, preceded by dissatisfaction of the husband and his family with
dowry, the inference of harassment against the husband may be patent —
Responsibility of the husband towards his wife is qualitatively different
and higher as against his other relatives — So the case of the husband
stands on a different footing.

ARJT <vs Afgdl, 1860 — €IRT 304—<1, 306 31N 498—T
ey AfSif—, 1872 — RT 113—1

0

faae @ @ 9 @ Wi @B TG — I BT AHT — IJEEAT © o q
“fhdl &1 SRRl TE AT R TS o — fdbwg Sud gg ft fawm on 1P
S ford w+f Ta™l 99 8 99 o — SEP U I dl3 AT (HIA AR B
Bled & IAAl) SUAST 8] AT — 99 Udh JaT fIaizd ISl AU+ Sl I
fReafd d ot @ 3R s Sfiga @ &1 &1 fvfa o=l 2, fasft e
qRReIfd @ e o, I8 Wrfas &Y | AN T O 96T 2@ & 98 6o
T H A ol U IrTEdT &1 dw i¥Eae wed € e o addn
e S fHd &1 ff Scerft 9 997 &1 qen foer € el @9 & fod S
a7 w1 @ g W g 9y a8 |

184



(i) S=a AT gRT 94T 3R A8 &I <Isiad fHar 11 2 — 9fd gRT |AEdT &7
TET — 9fd YRS ®U @ 9 Bdd IUB! U &) gRem & ford Scaverdl gar 2
dfed IUU I8 ARN &I Al 2 & T8 ucll 3 aFfis <o 4 g Redarl 3
garm A e uRfaa glar @ — aft ool W@d & AT e AeTEdT SR 2,
S 3 9fd 3R SEP URAR @ WS B T8 B BRI IAYE s 4 fHar sman
20 A ufd @ fawg O o &1 ICAM e gaT @ — U7 &1 Sua) ueht &
gfa <1fi onee U @ I Redert &Y o ¥ Aafe glar @ — sra: ufa &1
AMT T TR &7 ghaT 2 |

Naresh Kumar v. State of Haryana and others

Judgment dated 14.11.2014 passed by the Supreme Court in Criminal Appeal

No. 1266 of 2013, reported in (2015) 1 SCC 797
Extracts from the judgment:

We may now refer to the suicide note. It, inter alia, states:

“All the doors are closed for me. Besides this, no other way is
available to me and | adopted the way which | liked.”

The tenor of the suicide note clearly shows that the deceased was in helpless
condition and she found no other way to come out of the situation. The suicide note
cannot be taken to be encyclopaedia of the entire situation in which the deceased was
placed. It is not possible to infer from the said note that the deceased was happy in
her matrimonial home. Mere mention that nobody may be held responsible, while also
stating that all the doors were closed for her and she had no other way available
(except to leave the world ), in not enough to exonerate the appellant. When a young
married girl finds herself in helpless situation and decides to end her life, in absence
of any other circumstance, it is natural to infer that she was unhappy in her
matrimonial home. A suicide note cannot be treated as conclusive of there being no
one responsible for the situation when evidence on record categorically points to

harassment for dowry.
®

*95. INDIAN PENAL CODE, 1860 — Sections 363 and 376

CRIMINAL PROCEDURE CODE, 1973 - Sections 164 and 439

PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT, 2012 — Sections
6 and 17

Statements of two prosecutrix recorded under section 164 Cr. P.C. for bail,
use of — There are contradictions in the statements of both the prosecutrix
regarding the place of occurrence — It can be used only for corroboration or
contradiction purpose during trial — Application under section 439 Cr.P.C.
rejected.
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96.

ARG gvs Hfgdl, 1860 — ©IRT 363 3AR 376

qus gfhar dfedr, 1973 — €RT 164 30X 439

o T TURTEN | ITcid] BT GRETT JAfAFIH, 2012 — &RT 6 3R 17

Tl IfAfeal @ ORT 164 gvs gfhar dfgar @ siaqvia sif¥feaRaa weml
T SN © fold SUAIT — Il APl @ oMl § gl & ©IF @
IR A Rl 2 — 39 (IR 164 9.9, @ HF) Ufe a1 @vsd @
SE¥ ¥ AR @ WY SUINT # AT Sl 9dbdl 8 — €RT 439 T U9,
BT ATded @RS fHhar|

Sachin v. State of H.P.
Judgment dated 12.12.2014 passed by the Himachal Pradesh High Court in
Criminal MP (M) No. 1362 of 2014, reported in 2015 Cri.L.J. (NOC) 157 (H.P.)

INDIAN PENAL CODE, 1860 — Section 376

(i)

(ii)

Directions issued in Delhi Domestic Working Women’s Forum v. Union of
India and others, (1995) 1 SCC 14 reiterated.

Sexual assault cases, how to be dealt with? Hon’ble the Apex Court
made some important observations - The victim of rape should
generally be examined by a female doctor — She should be provided the
help of a psychiatrist — Medical report should be prepared expeditiously
and the doctor should examine the victim of rape thoroughly and give
his/her opinion with all possible angles e.g. opinion regarding the age
taking into consideration the number of teeth, secondary sex characters
and radiological test, etc. — The Investigating Officer must ensure that
the victim of rape should be handled carefully by lady police
official/officer, depending upon the availability of such official/officer —
The victim should be sent for medical examination at the earliest and
her statement should be recorded by the 1.0. in the presence of her
family members making the victim comfortable except in incest cases —
Investigation should be completed at the earliest to avoid the bail to the
accused on technicalities as provided under Section 167 Cr.P.C. and
final report should be submitted under Section 173 Cr.P.C. at the
earliest.

ARJII gvs Jdfadl, 1860 — EIRT 376

0

T §Id Jgdlt elifRc® afdT fad=7 wivy fAwg AT 31w 36T siv a4,
(1995) 1 va el 14 ¥ A @ Ade g qaad T |
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(i) dfr® sd @ AMAl & f$9 aE for 9@ — 99 ¥af=a e 3§99
ey RRuWET &1 — derdR H AT &1 wWerr gm=a: qfter fRfecas
RT f&ar ST arfed — S &l ada1fe &) Gerar Sudel ST 9l —
fafecar gftdes ofier daR sv1 TRy ek Sfaey &f 3mEd &1 favar d aderor
I D 919 AU I AT A1y MR wft gRewpior @ I <A1 AfdT S SY @
IR ¥ [, Tial &1 g@, fgdhe |dfre fatifeat sk fsar dfforea adieor
aife; IgAEE ARG &1 g7 gH¥ad s 91l 3 Jarar 4 fifsa afgan
3 9RI 9EUH] yde Ud dfedr gferd e gRT 8sd &A1 a2y, afe afgen
gferd Rl Suae &1 med &1 Medar 4 Afada wWewr & ford wer =anfey
IR IS HA IAYY ARGRT gRT I URAR & W=l & SuRAfT § <=1
1Y | rgEe fgar § gl &) |41 9fey aife IftRad &1 aa-ial JERI )
€RT 167 SY.9. & ded oMHd 4 fiad 9@ 3ifow gfadea 1 =fer gwga &<
ey |

Dilip v. State of Madhya Pradesh

Judgment dated 16.04.2013 passed by the Supreme Court in Criminal Appeal

No. 1156 of 2010, reported in I.L.R. (2014) M.P. 1465 (SC)

Extracts from the judgment:

We would like to express our anguish that the prosecution could have been more
careful and the trial Court could have shown more sensitivity towards the case
considering its facts and circumstances.

In Delhi Domestic Working Women’s Forum v. Union of India and others, (1995) 1
SCC 14, this Court found that in the cases of rape, the investigating agency as well as
the Subordinate courts sometimes adopt totally a indifferent attitude towards the

prosecutrix and therefore, this court issued following directions in order to render
assistance to the victims of rape:

“(1) The complainants of sexual assault cases should be provided
with legal representation. It is important to have someone who is
well-acquainted with the criminal justice system. The role of the
victim’s advocate would not only be to explain to the victim the
nature of the proceedings, to prepare her for the case and to assist
her in the police station and in court but to provide her with
guidance as to how she might obtain help of a different nature from
other agencies, for example, mind counselling or medical
assistance. It is important to secure continuity of assistance by
ensuring that the same person who looked after the complainant’s
interests in the police station represent her till the end of the case.
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(2) Legal assistance will have to be provided at the police station
since the victim of sexual assault might very well be in a distressed
state upon arrival at the police station, the guidance and support of
a lawyer at this stage and whilst she was being questioned would
be of great assistance to her.

(3) The police should be under a duty to inform the victim of her
right to representation before any questions were asked of her and
that the police report should state that the victim was so informed.
(4) A list of advocates willing to act in these cases should be kept
at the police station for victims who did not have a particular lawyer
in mind or whose own lawyer was unavailable.

(5) The advocate shall be appointed by the court, upon application
by the police at the earliest convenient moment, but in order to
ensure that victims were questioned without undue delay, advocates
would be authorised to act at the police station before leave of the
court was sought or obtained.

(6) In all rape trials anonymity of the victim must be maintained, as
far as necessary.

(7) It is necessary, having regard to the Directive Principles
contained under Article 38(1) of the Constitution of India to set up
Criminal Injuries Compensation Board. Rape victims frequently
incur substantial financial loss. Some, for example, are too
traumatised to continue in employment.

(8) Compensation for victims shall be awarded by the court on
conviction of the offender and by the Criminal Injuries
Compensation Board whether or not a conviction has taken place.
The Board will take into account pain, suffering and shock as well
as loss of earnings due to pregnancy and the expenses of child
birth if this occurred as a result of the rape.”

*97. INDIAN PENAL CODE, 1860 — Sections 376, 377, 417 and 420
CRIMINAL PROCEDURE CODE, 1973 — Section 53-A
Medical examination of accused during investigation
filed application under section 53-A Cr.P.C. opposed

According to prosecution, earlier examination was

— Prosecution
by accused -
conducted to

find out whether there is any mark of violence on the accused -

Held, it is the prime duty of the accused to co-operate with the
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*98.

investigating agency — The ground of delayed medical examination can be
raised at the time of trial.

ARJT <vs Afgdl, 1860 — €IRT 376, 377, 417 31X 420

qus Yfshar wfadr, 1973 — &IRT 53-¢

IJqEIH B <RME JIfPEd &1 fafecar wdemr — JfEieE d gRT 537
QYN @ 39 e uga fHar — APREa 7 Suar R fear — afees @
IR qd A JFgFd HT w0 I8 F1d B3 B ford HRarm A1 o & e )
ffar & &g fas @ 98 @ — affeiRa fear o, a7 afgea &1 waf=a sda 2
& a8 Irgae ol & ARl gl R, [efda fafecar adeor &1 e AR @
Y ISTT T FHAT 2 |

Siva Vallabhaneni v. State of Karnataka and another
Judgment dated 03.09.2014 passed by the Supreme Court in SLP (Crl.) No.
5844 of 2014, reported in (2015) 2 SCC 90

JUDICIAL SERVICE PAY REVISION, PENSION AND OTHER RETIREMENT

BENEFITS RULES, 2003 - Rules 9 and 11-A

CONSTITUTION OF INDIA - Articles 14, 15 and 39 (d)

(i) Labour judiciary — Salary and dearness allowance, payment of -
Presiding Officers of the Labour Court and the Judges of the Industrial
Court are entitled to the pay scale at par with the Civil Judges and
District Judges as well as in the matter of pay fixation also — Further
held, members of the Labour Judiciary are entitled to dearness
allowance at the same rate as that of serving judicial officer.

(ii) Petrol allowance and other benefits, payment of — Held, these benefits
are given to a judicial officer not on the basis of statutory rules but
based on executive instructions and as this was a decision based on the
policy of executive discretion of the State Government, parity in this
regard cannot be extended to the members of the Labour Judiciary.

e |ar dad gEREer, 9eE AR 39 daifigfed @™ R 2003 —

e 9 3R 11-¥

ARd &1 G — =87 14, 15 30X 39 ()

(i) =¥ = ufa®dT — dad R JgT8 Al & raq — 59 A & R
IHERY AR itenfire =y @ e Ht fifdd so i e oo @ 99
dd9 UM P APPSR 2 IR W JTAR IAPT dad e Fad & AR 2
Y I UifTdT & Aexd Hl 7S ¥l 3 A1e AfsRAl & 99+ U+ &
AfTHRY 2|
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99.

(i) gl Tars¥ AR 3 Fhaemsn &1 Jam fear s — feiRa fear @, 3
am Afe IfE H1 Juite el @ smeR w® TE A 9 @ s
YIS farder ® TR ) fea KIG| ? ERLY
9T d oW < Ulfeld] & GSEl &I GHFAT @ JER R I gl fear o
gHar 2 |

State of M.P. and others v. Satish Shrivastava

Order dated 14.07.2014 passed by the High Court in Writ Appeal No. 511 of
2014, reported in 2014 (5) MPHT 133 (DB)

LAND ACQUISITION ACT, 1894 - Section 23

(i) Assessment of compensation — Deductions for development of land - It
can sway back and forth — Can only be determined after carefully
considering factors such as size of land, nearness to developed area,
etc.

(ii) Determination of market value of land — Comparative sale method - Sale
instances in relation to small piece of land situated near the acquired
land can be considered, subject to:-

(a) Reasonable deductions for developmental costs that will be
incurred in the future and,

(b) The evidence that these lands can be compared to the acquired land
in terms of its vicinity and the comparable benefits and advantages.

(iii) In this case sixty percent deduction on market value of acquired land for
development expenses allowed.

qf sferrger srferfaaw, 1894 — eIRT 23

(i) ufaex fEfer — 1 @ faem @ fod i@l — @1 fERVT $8 RS A9
A &1 IR — Aefa &3 4 wfiuar anfe ® aEur de far ova f&ar
ST Al B |

(i) I &1 IR Yea FEiRa 1 — gaoe fasa fafr — sifrrfea f1 @ 9w

D1 B AMHR I A & fapa Iarevor A fFarR q fod o 9ad @ AfeT —

(@ wfasy ¥ o 9ren faera wd @ ford gfeagaa sk,

@) Tar wrw BT TRy B S g B godr AftmfEa gft @ @1 o aadt 2
s d® ftmfka 4 4§ fwe 2 Ik SE® @™
AftrrfEd A & G @ sHferd gorem & I 2|

(iii) 59 7 A Iftfed YA & IR Y A 60 ufawa wid fao w@d @ fod

At T |
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Nirmal Singh etc. v. State of Haryana

Judgment dated 26.09.2014 passed by the Supreme Court in Civil Appeal No.
3982 of 2011, reported in AIR 2015 SC 453

Extracts from the judgment:

Further, this Court has discussed the basis on which deductions on the market
value should be made for the development of land, keeping in mind various factors
that influence it. In the case of Viluben Jhalejar Contractor v. State of Gujarat, AIR 2005
SC 2214 wherein this Court held thus:-

“20. The amount of compensation cannot be ascertained with
mathematical accuracy. A comparable instance has to be identified
having regard to the proximity from time angle as well as proximity
from situation angle. For determining the market value of the land
under acquisition, suitable adjustment has to be made having
regard to various positive and negative factors vis-a-vis the land
under acquisition by placing the two in juxtaposition. The positive
and negative factors are as under:

Positive factors

1 Smallness of size
2 Proximity to a road

3 Frontage on a road
4 Nearness to developed area
5 Regular shape

6 Level vis-a-vis land under
acquisition

Negative factors

Largeness of area

Situation in the interior at a distance from
the road

Narrow strip of land with very small
frontage compared to depth

Lower level requiring the depressed
portion to be filled up

Remoteness from developed locality

Some special disadvantageous factors
which would deter a purchaser

7 Special value for an owner of
an adjoining property to whom
it may have some very special

advantage

21. Whereas a smaller plot may be within the reach of many, a large
block of land will have to be developed preparing a layout plan,
carving out roads, leaving open spaces, plotting out smaller plots,
waiting for purchasers and the hazards of an entrepreneur. Such
development charges may range between 20% and 50% of the total

price.”
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Thus, when it comes to deductions for development of land, it can sway back and
forth and can only be determined after carefully considering factors such as size of
land, nearness to developed area, etc. as discussed in the above case.

Sale instances in relation to small pieces of land situated near the acquired land
can be considered, subject to (i) reasonable deductions for developmental costs that
will be incurred in the future as per the cases referred to supra and (ii) the evidence
that these lands can be compared to the acquired land in terms of its vicinity and the
comparable benefits and advantages.

Before we determine the extent of deductions to be allowed on the market value
of the acquired land, we must take note of the following details; firstly, the acquired
land is mostly agricultural in nature and vacant at the moment; secondly, the
determination of the market value of the acquired land based on the sale instances in
relation to small pieces of land situated near the acquired land as produced by the
land owners; thirdly, the well settled principle by this Court in a catena of cases that
larger portions of land incur higher developmental costs compared to smaller portions
of land. Therefore, we are of the opinion based on the facts and circumstances of the
cases on hand and keeping in mind the legal principles laid down in the cases referred
to supra, to allow 60% deduction on the market value of the acquired land towards
developmental expenses.

The following table depicts the relevant sale deeds as per the date of notification
under Section 4 of the Act that are produced as evidence by the land owners, followed
by the deduction towards developmental expenses and the value per acre of the
acquired land:

Ex. Date Area sold Value Per acre(Rs.)
P4 17.5.2001 200 sq. yards 48,40,000

P12 20.6.2001 95 sq. yards 33,88,000

P13 11.1.2001 5.37 marlas 24.13,407

P14 11.1.2001 80 sq. yards 24.,20,000
Average market value per acre 32,65,351

Deductions for developmental expenses60%
VALUE PER ACRE 13,06,140
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100. MOTOR VEHICLES ACT, 1988 — Sections 2 (30), 50 (1) (a) (i) and 168

MOTOR VEHICLES RULES, 1989 (CENTRAL) - Rule 55

Who is owner for the purpose of section 168 M.V. Act, 19887 Held, a person
who is the registered owner of a motor vehicle can be termed as ‘owner’ for
the purpose of section 168 of the M.V. Act unless the other party is in a
position to establish that it is a case of hire-purchase agreement, lease
agreement or hypothecation agreement and in that case, the person in
possession of vehicle may also be called as ‘owner’.

Arexa™ arferfaH, 1988 — €IRT 2 (30), 50 (1) (T) (i) =X 168

Do Alexa™ a4, 1989 — 1% 55

ORT 168 WAlcxdM JARIFRM, 1988 @ 39S W aEd @Rl &9 2 ?
aftErRa & 1, e afad o 9ea &1 dofiga @l a1 e AR & S
€RT 168 AICA™ ARFIH & IqQT 4 WAl $BT FAT @ o4 a9 DI AT UeT 359
Refad & 7 81 &) 98 a8 fd &X < @) I8 TR AW IS, oflo Ide AT
TRUING YA e &T AMAT 8 AR SS9 < ¥ 98 afed o aed & anfuy 7 2@
qg WY warft sgamar 2

Bharat Singh and another v. Madankunwar and others

Judgment dated 10.04.2013 passed by the High Court of M.P. in M.A. No. 734

of 2009, reported in 2015 ACJ 43

[Note :- Also see HDFC Bank Ltd. v. Kumari Reshma, AIR 2015 SC 290

(3-Judge Bench) published in this issue as Note No. 101]

Extracts from the judgment:

In view of the foregoing discussion, the judgment of Division Bench of this court,
relied upon by learned counsel for respondent No.7 in the case Brijlal Khilwani v.
Sohan, 2007 ACJ 1666 (MP), requires consideration. In the said case, this court has
considered the definition of owner under the old Motor Vehicles Act as well as under
the new Motor Vehicles Act and thereafter because under an agreement the
possession was delivered and the instalments were required to be paid and as per the
terms of the agreement after payment of such instalments the vehicle was required to
be registered, therefore, the transferee was accepted as owner of the vehicle,
however, on facts, the said case is distinguishable. Similarly, the case of learned
single Judge in the case of Madhav Singh v. Ratna, 2011 ACJ 577 (MP) judgment passed
in Pankaj v. Rajni M.A. No. 78 of 2013; decided on 17.01.2013, is of no help in the light
of the recent pronouncement of the Apex Court in the case of Pushpa v. Shakuntala,
2011 ACJ 705 (SC). Thus, the argument of learned counsel, relying upon the
aforesaid judgment to accept the son of the appellants as owner though he was not
the registered owner though he was not the registered owner in R.T.O. cannot be
accepted and is hereby repelled. In view of foregoing discussion the only
inescapable conclusion that can be arrived at is that a person who is the
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registered owner of a motor vehicle can be termed as ‘owner’ for the purpose of
section 168 of the motor vehicles Act unless the other party is in a position to
establish that it is a case of hire-purchase agreement, lease agreement or
hypothecation agreement, lease agreement or hypothecation agreement and on its
proof, the person in possession of vehicle may also be called as owner.

101.MOTOR VEHICLES ACT, 1988 — Sections 2 (30) and 168

(i) Who is the owner of a motor vehicle especially in case of hire-purchase
agreement? Held, a person in whose name a motor vehicle stands
registered is the owner of the vehicle and in case of hire-purchase
agreement or an agreement of hypothecation, the person in possession
of the vehicle under the agreement is the owner.

(ii) Who is liable to pay compensation where vehicle is subject to hire-
purchase agreement? If the vehicle is insured, the insurer is liable to
pay compensation otherwise the person in possession of the vehicle
under such agreement is liable to pay compensation.

Aex I Iftifras, 1988 — &IRT 2 (30) 3R 168

() & a='a Wl s 2 fEiva ERR WAW M&E"y @ AWMd H ?
afrfeiRa fear T e afda e am @ aea oflea a1 Wred ghar 2
98 aged Wl 2 3R ERR WREAW  Ide g1 BiRUI¥&eIH
IEY D AN § 9 Afdad forase ey § aree gar @ a8 @ gar 2

(ii) <& 9Ed TR AW Iy & EfiF g ufaer @ fau &9 Scaverh gar € ?
Ife qred fifg 2 aF fiF1 w3 arar (1 Fu) gfoey @ foav Scarer 8d 2
=gl a8 afad s ey o I D
AefF aree grar @ 98 gfaay @ fory Scaver gar 2

HDFC Bank Ltd. v. Kumari Reshma and ors.

Judgment dated 01.12.2014 passed by the Supreme Court in Civil Appeal No.

10608 of 2014, reported in AIR 2015 SC 290 (3-Judge Bench)

Extracts from the judgment:

On a plain reading of the aforesaid definition, it is demonstrable that a
person in whose name a motor vehicle stands registered is the owner of the
vehicle and, where motor vehicle is the subject of hire-purchase agreement or
an agreement of hypothecation, the person in possession of the vehicle under
that agreement is the owner. It also stipulates that in case of a minor, the
guardian of such a minor shall be treated as the owner. Thus, the intention of
the legislature in case of a minor is mandated to treat the guardian of such a minor
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as the ‘owner’ this is the first exception to the definition of the term ‘owner’. The
second exception that has been carved out is that in relation to a motor vehicle, which
is the subject of hire-purchase agreement or an agreement of lease or an agreement
of hypothecation, the person in possession of vehicle under that agreement is the
owner. Be it noted, the legislature has deliberately carved out these exceptions from
registered owners thereby making the guardian of a minor liable, and the person in
possession of the vehicle under the agreements mentioned in the dictionary clause to
be the owners for the purposes of this Act.

On a careful analysis of the principles stated in Mohan Benefit Pvt. Ltd. v. Kachraji
Rayamalji, 1995 AIR SCW 1491, Rajasthan State Road Transport Corporation v. Kailash
Nath Kothari, AIR 1997 SC 3444, National Insurance Co. Ltd. v. Deepa Devi and ors., AIR
2008 SC 735, Godavari Finance Co. v. Degala Satyanaryanamma, AIR 2004 SC 2493 and
Uttar Pradesh State Road Transport Corporation v. Kulsum and ors., (2011) 8 SCC 142 it is
found that there is a common thread that the person in possession of the vehicle under
the hypothecation agreement has been treated as the owner. Needless to emphasise,
if the vehicle is insured, the insurer is bound to indemnify unless there is violation of
the terms of the policy under which the insurer can seek exoneration.

102. MOTOR VEHICLES ACT, 1988 — Section 166

Assessment of compensation in death cases - Income of house wife,

assessment of — It is difficult to monetize the domestic work done by a

house wife — Looking to the domestic services and contribution made by her

to the house, is reasonable to fix her income at Rs. 3,000/- per month.

Alex I ARIFTIH, 1988 — ERT 166

A} 9H0 H gfaax &1 FeiRor — 8 @i a1 8689 a8% &) 3™ — (S 8

W gRT f63 T g o1l @ dma Fea &fea 2 — SUa §RT &1 T eRq

Harn 3R R # &) N AN P @ g AT YRAagad BRI B SHD! AFIRTHT

3000 /— ®Ud YfaHre fad &) o |

Jitendra Khimshanker Trivedi and others v. Kasam Daud Kumbhar

and others

Judgment dated 03.02.2015 passed by the Supreme Court in Civil Appeal No.

1415 of 2015, reported in 2015 ACJ 708 (SC)

Extracts from the judgment:

Even assuming Jayvantiben Jitendra Trivedi was not self-employed doing
embroidery and tailoring work, the fact remains that she was a housewife and a
home maker. It is hard to monetize the domestic work done by a house-wife.
The services of the mother/wife is available 24 hours and her duties are never
fixed. Courts have recognized the contribution made by the wife to the house is
invaluable and that it cannot be computed in terms of money. A house-wife/
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home-maker does not work by the clock and she is in constant attendance of the
family throughout and such services rendered by the home maker has to be
necessarily kept in view while calculating the loss of dependency. Thus even
otherwise, taking deceased Jayvantiben Jitendra Trivedi as the home maker, it is
reasonable to fix her income at Rs.3,000/- per month.

Recognizing the services of the home maker and that domestic services have to
be recognized in terms of money, in Arun Kumar Agrawal & anr. v. National Insurance
Company Ltd. & Ors., 2010 ACJ 2161 (SC), this Court has held as under:-

“The alternative to imputing money values is to measure the time
taken to produce these services and compare these with the time
that is taken to produce goods and services which are commercially
viable. One has to admit that in the long run, the services rendered
by women in the household sustain a supply of labour to the
economy and keep human societies going by weaving the social
fabric and keeping it in good repair. If we take these services for
granted and do not attach any value to this, this may escalate the
unforeseen costs in terms of deterioration of both human
capabilities and social fabric.

The household work performed by women throughout India is more
than US $612.8 billion per year (Evangelical Social Action Forum
and Health Bridge, p. 17). We often forget that the time spent by
women in doing household work as homemakers is the time which
they can devote to paid work or to their education. This lack of
sensitiveness and recognition of their work mainly contributes to
women’s high rate of poverty and their consequential oppression in
society, as well as various physical, social and psychological
problems. The courts and tribunals should do well to factor these
considerations in assessing compensation for housewives who are
victims of road accidents and quantifying the amount in the name of
fixing “just compensation”.

103.MOTOR VEHICLES ACT, 1988 — Section 166
Whether deduction of ex gratia payment from compensation is permissible?
Held, No — The State Government, Union of India and their undertakings
which include bank has issued a policy specifying the fact on an application
filed by the family members, if compassionate appointment was not made
then ex gratia is payable to such family — So ex gratia payment cannot be
deducted from compensation.
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Sandhya and others v. Guddu and others

Judgment dated 12.02.2013 passed by the High Court of M.P. in M.A. No.

2605 of 2011, reported in 2015 ACJ 168
Extracts from the judgment:

So far as the award of the compensation is concerned, in the considered opinion
of this court the Tribunal has rightly awarded a sum of Rs. 27, 91,500. So far as the
deduction of ex gratia is concerned, it is to be observed here that the amount of ex
gratia is paid to the family of the deceased when they apply for compassionate
appointment. In this regard the State Government, Union of India and their
undertakings which include bank has issued a policy specifying the fact on an
application filed by the family members, if compassionate appointment was not made
then ex gratia is payable to such family. In such circumstances the amount of ex gratia
cannot be deducted as specified under the provision of Motor Vehicles Act. My view
finds support from the judgment of the Division Bench of this court in the case of
Bhanwri Bai v. Union of India, 2009 ACJ 1319 (MP), wherein the judgment of Hon’ble
Supreme Court in the case of United India Insurance Co. Ltd. v. Patricia Jean Mahajan,
2002 ACJ 1441 (SC), has already been considered by this court and distinguished. In
the considered opinion of this court and in the light of judgment of the Division Bench
in Bhanwri Bai (supra) with respect to deduction on the point of ex gratia directly
covers the issue. However, deduction so made from the compensation amount towards
ex gratia is not permissible.

104. MOTOR VEHICLES ACT, 1988 — Section 168

(i) Assessment of compensation in death case — Future prospects for bank
manager aged 27 years — 50 % of annual income to be added under the
head of future prospects.

(ii) Assessment of compensation in death case — Claimants are parents -
What is appropriate multiplier? Appropriate multiplier is 11 as per the
age of the parents.

(iif) Rs. 25,000 was awarded as funeral expenses to according to the
principles laid down by the Apex Court in Rajesh v. Rajbir Singh, 2013 ACJ
1403.
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Kanhsingh and another v. Tukaram and others

Judgment dated 13.01.2015 passed by the Supreme Court in Civil Appeal No.
347 of 2015, reported in 2015 ACJ 594 (SC)

Extracts from the judgment:

We have heard the learned counsel for the parties. In our considered view, the
courts below have erred in taking the monthly income of the deceased at Rs.11,146/-.
From the facts, circumstances and evidence on record, it is clear that the deceased
was 27 years of age, working with HDFC as the Manager earning Rs.1,81,860/- per
annum (i.e. Rs.15,155/- per month) and there were definite chances of his further
promotion and consequent increase in salary by way of periodical revision of the
salary on the basis of cost of living Index prevalent in the area if he would alive and
worked in the bank. Therefore, adding 50% under the head of future prospects to the
annual income of the deceased according to the principle laid down in the case of
Vimal Kanwar v. Kishore Dan, 2013 ACJ 1441 (SC) the total loss of income comes to
Rs.2,72,790/- per annum [Rs. 1,81,860 + (1/2 of Rs.1,81,860)]. Deducting 10% tax
(Rs.27,279/-), net annual income comes to Rs.2,45,511/-. Deducting 1/3rd (Rs.81,837)
towards personal expenses since the claimants are the parents of the deceased, loss
of dependency comes to Rs. 1,63,674 X 11(appropriate multiplier as per the age of the
parent) = Rs. 18,00,414/-.

The Tribunal and the High Court have further erred in law in awarding only
Rs.2,000/- for funeral expenses instead of Rs.25,000/- according to the principles laid
down by this Court in Rajesh v. Rajbir Singh, 2013 ACJ 1403 (SC). Hence, we award
Rs.25,000/- towards the same.
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105. MUSLIM LAW:

Prompt Dower - Suit for declaration and permanent injunction filed by
plaintiff/wife against defendant/husband alleging that the suit plot was given
to the plaintiff on account of Prompt Dower by the defendant — Nikahnama
contains recitals of suit plot — Defendant objected the admissibility of that
document for want of stamp duty - Held, suit plot was assigned by the
defendant to plaintiff in lieu of Mahr at the time of marriage — The document
is Marriage Certificate and simple Hiba — Document does not attract any
stamp duty — Admissible in evidence.
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Habib Khan v. Shahjad Bi

Judgment dated 30.10.2013 passed by the High Court of M.P. in W.P. No. 989

of 2010, reported in I.L.R. (2014) M.P. 1517
Extracts from the order:

The law of Dower is uncodified law. Dower (Mahr) is defined in Rule 79 of
Mohammadan’s Law. Rule 81 deals with subject of dower (Mahr). Rule 83 deals with
types of dower. Rule 85 deals with prompt dower and deferred dower. These Rules are
reproduced as under:-

Rule 79. Dower (Mahr) Defined Dower (mahr) is something which
has some value in the terms of money and the wife is entitled to
receive it as a gift from her husband for entering into a contract of
marriage.

Rule 81. Subject of Dower (Mahr) — A fixed sum of money or
anything in the category of property in existence having value form
the subject of dower.

Rule 83. Types of Dower — Dower may be of two types — Specified
Dower (Mahr-i-Musamma or Mahr-i-Tafweez) and Proper Dower
(Mahr-i-Misl or Mahrul-Mithl).

Rule 85. Prompt Dower (Mahr-i-Muajjal) and Deferred Dower (Mahr-
Muwajjal) specified Dower may be divided into two parts — Prompt
Dower and Deferred Dower:-
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(i) Prompt Dower (Mahr-i-Muajjal) is payable to wife immediately after
marriage or on her demand at any time.

(ii) Deferred Dower (Mahr-i-Muajjal) is payable to wife on the expiry of
Specified period or on the happening of such contingency to which it is
deferred. On the dissolution of the marriage, either by divorce or death of
either party, it is payable immediately in every other case.

(iii) The amount payable to wife by way of prompt Dower and
deferred dower is fixed at the time of making the contract of
Dower.

(v) Where at the time of marriage, it is not specified which part of
the Specified Dower is prompt and which part is deferred, the
Shias regard the whole of Specified Dower as Prompt. But the
Sunnis regard one-half part as prompt and the other half as
deferred.

The learned trial Court has rejected the objection filed by the petitioner because
of Article 52 of Indian Stamp Act which has nothing to do with the deed of Dower as it
deals with Proxy. Article 58 of Indian Stamp Act, 1894 deals with statement. As per
clause (a) of Article 58 deed of dower executed on the occasion of marriage between
Mohammadans is exempted from payment of stamp duty. In the matter of Rasool
Mohammad v. Kulsumbi, 1959 JLJ 51 this Court held that among the Shias, the dower
must be presumed to be prompt unless payment of the whole or any part of the dower
is expressly postponed. It was further held that so far as the Sunnis of the Madhya
Pradesh are concerned, the presumption does not apply and the court should fix a
reasonable part of the dower debt to be payable promptly.

106.NEGOTIABLE INSTRUMENTS ACT, 1881 — Section 138

Territorial jurisdiction for complaint under section 138 N.l. Act — Issuance of demand
notice from place ‘D’ or deposit of the cheque in place ‘D’ bank by the payee or receipt
of the notice by the accused demanding payment in place ‘D’ will not confer jurisdiction
upon the Courts in place ‘D’ — Place where the drawee bank which dishonoured the
cheque is situated has jurisdiction to entertain the complaint and take cognizance of the
offence under section 138 N.l. Act — Dashrath Rupsingh Rathod v. State of Maharashtra, AIR
2014 SC 3519 followed.

w1 forea siferfam, 1881 — €IRT 138
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Vinay Kumar Shailendra v. Delhi High Court Legal Services

Committee and anr.

Judgment dated 04.09.2014 passed by the Supreme Court in Criminal Appeal

No. 8469 of 2014, reported in 2015 CriLJ 166 (SC) (3-Judge Bench)

Extracts from the judgment:

In the light of the pronouncement of this Court in Harman Electronics Private
Limited and anr. v. National Panasonic India Private Limited , AIR 2009 SC 1168,
Dashrath Rupsingh Rathod v. State of Maharashtra and anr., AIR 2014 SC 3519 and K.
Bhaskaran v. Sankaran Vaidhyan Balan, AIR 1999 SC 3762 we have no hesitation in
holding that the issue of a notice from Delhi or deposit of the cheque in a Delhi bank
by the payee or receipt of the notice by the accused demanding payment in Delhi
would not confer jurisdiction upon the Courts in Delhi. What is important is whether the
drawee bank who dishonoured the cheque is situate within the jurisdiction of the Court
taking cognizance. In that view, we see no reason to interfere with the order passed by
the High Court which simply requires the Magistrate to examine and return the
complaints if they do not have the jurisdiction to entertain the same in the light of the
legal position as stated in Harman’s case (supra). All that we need to add is that while
examining the question of jurisdiction the Metropolitan Magistrates concerned to whom
the High Court has issued directions shall also keep in view the decision of this Court
in Dashrath’s case (supra).

107. NEGOTIABLE INSTRUMENTS ACT, 1881 — Section 138
Though “stop payment” instructions have been given by drawer to the bank,
offence punishable under section 138 N.I. Act is made out — Complainant had
failed to discharge his obligations as per agreement by not
repairing/replacing the damaged USP system or contents of the reply sent by
the accused were not disclosed in the complaint — These facts are matter of
evidence.

w1 forea sferfram, 1881 — &IRT 138
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Pulsive Technologies P. Ltd. v. State of Gujarat & Ors.

Judgment dated 22.08.2014 passed by the Supreme Court in Criminal Appeal

No. 1808 of 2014, reported in 2015 Cri.L.J 283 (SC)

Extracts from the judgment:

We find that the High Court has relied on M.M.T.C. Ltd. and anr. v. Medchl
Chemicals and Pharma (P) Ltd. and anr., AIR 2002 SC 182 and Modi Cements v. Kuchil
Kumar Nandi, AIR 1998 SC 1057 and yet drawn a wrong conclusion that inasmuch as
cheque was dishonoured because of “stop payment” instructions, offence punishable
under Section 138 of the NI Act is not made out. The High Court observed that “stop
payment” instructions were given because the complainant had failed to discharge its obligations as
per agreement by not repairing/replacing the damaged UPS system. Whether complainant had failed
to discharge its obligations or not could not have been decided by the High Court conclusively at this
stage. The High Court was dealing with a petition filed under Section 482 of the Code for quashing
the complaint. On factual issue, as to whether the complainant had discharged its obligations or not,
the High Court could not have given its final verdict at this stage. It is matter of evidence. This is
exactly what this Court said in M.M.T.C. Ltd (supra). Though the High Court referred to M.M.T.C. Ltd.
(supra), it failed to note the most vital caution sounded therein.

The High Court also erred in quashing the complaint on the ground that the
contents of the reply sent by the accused were not disclosed in the complaint. Whether
any money is paid by the accused to the complainant is a matter of evidence. The
accused has ample opportunity to probabilise his defence. On that count, in the facts
of this case, complaint cannot be quashed.

108. NEGOTIABLE INSTRUMENTS ACT, 1881- Sections 138 and 141
(i) Vicarious liability of Director of Company — There must be specific
averments against the Director showing as to how and in what manner
he was responsible for the conduct of the business of the Company.
(ii) Dishonoured Cheques were issued by virtue of Letter of Guarantee as

per complainant — Letter of Guarantee gives way to civil liability -
Complainant can always pursue the remedy before appropriate Court —
Such Dishonour of Cheques would not make alleged Director of
Company liable under section 138 of the N.I. Act.

W for@a s, 1881 — aRT 138 3R 141
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Pooja Ravinder Devidasani v. State of Maharashtra & Anr.

Judgment dated 17.12.2014 passed by the Supreme Court in Criminal Appeal

No. 2604 of 2014, reported in AIR 2015 SC 675
Extracts from the judgment:

So far as the Letter of Guarantee is concerned, it gives way for a civil liability
which the respondent No. 2-complainant can always pursue the remedy before the
appropriate Court. So, the contention that the cheques in question were issued by
virtue of such Letter of Guarantee and hence the appellant is liable under Section 138
read with Section 141 of the N.I. Act, cannot also be accepted in these proceedings.

Putting the criminal law into motion is not a matter of course. To settle the scores
between the parties which are more in the nature of a civil dispute, the parties cannot
be permitted to put the criminal law into motion and Courts cannot be a mere spectator
to it. Before a Magistrate taking cognizance of an offence under Section 138/141 of
the N.I. Act, making a person vicariously liable has to ensure strict compliance of the
statutory requirements. The Superior Courts should maintain purity in the
administration of Justice and should not allow abuse of the process of the Court. The
High Court ought to have quashed the complaint against the appellant which is nothing
but a pure abuse of process of law.

109. NEGOTIABLE INSTRUMENTS ACT, 1881 — Sections 138, 142 and 145
CRIMINAL PROCEDURE CODE, 1973 — Sections 200 and 204

(i) Can complaint be filed by a power-of-attorney holder? Held, Yes - Filing
of complaint under Section 138 NI Act through power-of-attorney is
perfectly legal and competent — 4.C. Narayanan v. State of Maharashtra,
(2014) 11 SCC 790 (3-Judge Bench) relied on.

(ii) If power-of-attorney holder has possessed personal knowledge of the

transactions, he can depose and verify the contents of the complaint.

(iif) Where the complainant herself has come in the withess box, no need to
examine power-of-attorney holder as a witness.

WRpTY forad eI, 1881 — ©RT 138, 142 3R 145
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Vinita S. Rao v. Essen Corporate Services Private Limited and

another
Judgment dated 17.09.2014 passed by the Supreme Court in Criminal Appeal
No. 2065 of 2014, reported in (2015) 1 SCC 527
Extracts from the judgment:
The second submission of the respondents is that the complaint cannot be filed by
a power-of-attorney holder. This question is no more res integra. A Division Bench of
this Court while considering a criminal appeal arising out of conviction under Section
138 of the NI Act noticed A4.C. Narayan v. State of Maharashtra, (2014) 11 SCC 809
diversion of opinion between different High Courts on the question whether the
eligibility criteria prescribed by Section 142 (a) of the NI Act would stand satisfied if
the complaint itself is filed in the name of the payee or the holder in the due course of
the cheque and/or whether the complaint has to be presented before the court by the
payee or the holder of the cheques himself. The Division Bench felt that another issue
which would arise for consideration is whether the payee must examine himself in
support of the complaint keeping in view the insertion of Section 145 in the NI Act (Act
5 of 2002). The Division Bench was of the view that the matter should be considered
by a larger Bench so that there can be authoritative pronouncement of this Court on
the above issues. In 4.C. Narayanan v. State of Maharashtra (2014) 11 SCC 790, the
Three-Judge Bench of this Court dealt with this reference. This Court noted the
questions which had to be decided by it in terms of the reference order as under:
“21.1 (i) Whether a power-of-attorney holder can sign and file a
complaint petition on behalf of the complainant?/ Whether the
eligibility criteria prescribed by Section 142 (a) of the NI Act would

stand satisfied if the complaint petition itself is filed in the name of
the payee or the holder in due course of the cheque?

21.2 (ii) Whether a power-of-attorney holder can be verified on oath
under Section 200 of the Code?

21.3 (iii) Whether specific averments as to the knowledge of the
power-of-attorney holder in the impugned transaction must be
explicitly asserted in the complaint?
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21.4 (iv) If the power-of-attorney holder fails to assert explicitly his
knowledge in the complaint then can the power-of-attorney holder
verify the complaint on oath on such presumption of knowledge?

21.5 (v) Whether the proceedings contemplated under Section 200
of the Code can be dispensed with in the light of Section 145 of the
NI Act which was introduced by an amendment in the year 20027?”

After considering the relevant provision of the NI Act and the relevant
judgments on the point, this Court clarified the legal position and answered the
questions in the following manner: [4.C. Narayanan case (3-Judge Bench) (supra)]

“33.1.(i) Filing of complaint petition under Section 138 of NI Act
through power of attorney is perfectly legal and competent.

33.2. (ii) The power-of-attorney holder can depose and verify on
oath before the court in order to prove the contents of the
complaint. However, the power-of-attorney holder must have
witnessed the transaction as an agent of the payee/holder in the
course of possess due knowledge regarding the said transactions.

33.3 (iii) It is required by the complainant to made specific assertion
as to the knowledge of the power-of-attorney holder in the said
transaction explicitly in the complaint and the power-of-attorney
holder who has no knowledge regarding the transactions cannot be
examined as a witness in the case.

33.4. (iv) In the light of Section 145 of the NI Act, it is open to the
magistrate to rely upon the verification in the form of affidavit filed
by the complainant in support of the complaint under Section 138 of
the NI Act and the Magistrate is neither mandatorily obliged to call
upon the complainant to remain present before the court, nor to
examine the complainant or his witness upon oath for taking the
decision whether or not to issue process on the complaint under
Section 138 of the NI Act.

33.5. (v) The function under the general power of attorney cannot
be delegated to another person without specific clause permitting
the same in the power of attorney. Nevertheless, the general power
of attorney itself can be cancelled and be given to another person.”
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It was also urged that the power-of-attorney holder should have also been

examined on oath. This submission must also be rejected as apart from being devoid

of substance it is clearly aimed at frustrating the prosecution. When the complainant

herself has stepped in the witness box, we do not see the need for the power-of-

attorney holder to examine himself as a witness. Law cannot be reduced to such

absurdity. The purport of the NI Act will be frustrated if such approach is adopted by

the courts. We, therefore, reject this submission.

110.PREVENTION OF CORRUPTION ACT, 1988 — Sections 7 and 13 (1) (d) r/w/s 13

(2)
(i)

(i)

(iii)

Mutation work - Illegal gratification — Incompetency of the accused,
non-effect of - The accused Patwari allegedly received illegal
gratification for mutation work in Revenue Department — It was pleaded
on his behalf that he was not competent in mutation and regarding
issuance of Rin Pustika — Therefore, had no occasion to demand bribe —
Held, the fact that the Patwari was a key person to initiate the
proceedings, was sufficient to give an impression to the complainant
that the accused would be helpful in the process of mutation and
preparation of Rin Pustika — Therefore, it does not make any difference
if the accused Patwari is not competent to make mutation.

Demand and acceptance of illegal gratification — Is sine qua non — Law
reiterated.

Evidence of Police Officer, appreciation of — Police Officer cannot be disbelieved
merely on the basis that he is a Police Officer.

TeER faReT A, 1988 — &RT 7 AR 13 (1) () H=ufdd &RT 13
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Laxmikant v. State of M. P.

Order dated 20.12.2013 passed by the High Court in Criminal Appeal No. 2735

of 1998, reported in 2014 (5) MPHT 143 (DB)
Extracts from the order:

The main question for consideration arises that if the appellant was not competent
for mutation, then what would be the impact on the case of the prosecution? This
question has been considered by the Kerala High Court in Cherian Lukose v. State of
Kerala, AIR 1968 Kerala 60, in which it has been observed by the Kerala High Court
that though the nurse was not competent to allot the bed but her role for allotment of
bed was important and general public had an impression that she was important
person who could help in allotment so to offer bribe to her. A Division Bench of this
Court by referring the decision of Cherian Lukose v. State of Kerala (supra) has taken
the similar view in the judgment delivered in Criminal Appeal No. 81/2001 Jagdish
Chandra Raikwar v. State of M.P on 19.8.2010, which remained unchanged in S.L.P.(Cri.)
No. 8598/2010, which was dismissed by the Apex Court on 25.10.2010.

Similar is the situation in the instant case. In this case though the appellant was
not competent for mutation but he was an important person to initiate the mutation
proceedings, therefore, the complainant must be under impression that the appellant
would be helpful person in the process of mutation and preparation of Rin-Pustika.
Thus, it cannot be said that there was no opportunity or motive to receive the bribe by
the appellant.

It is true that the demand and acceptance of the amount as illegal gratification is
sine-qua-non for constituting the offence under Section 7, 13 of the Prevention of
Corruption Act. The facts of Ram Mohan Agrawal (dead) through LRs v. State of M.P.
2012 (1) MPLJ (Cri.) 483 and Narendra Champaklal Trivedi v. State of M.P. through SPE,
Lokayukt, 2012 (2) MPLJ (Cri.) 661 Gujarat are different than the instant case. In the
aforesaid cases, the prosecution was failed to prove the demand and acceptance of
amount of illegal gratification. But in the instant case, as discussed hereinabove, it has
been proved on record that the complainant filed a complaint (Ex.P-5) before B. D.
Handa (PW-4), who directed R.R.Mishra (PW-11) for further enquiry. This fact has
been duly corroborat ed by R.R.Mishra (PW-11), independent Panch witness R.P.
Shukla (PW-2) and further corroborated by R.B. Singh (PW-5), who was also the
witness of aforesaid procedure. Though R.B. Singh (PW-5) was Inspector in the
Police, but it is well established principle of law that Police Officer should not be
disbelieved only on the basis of the fact that he is a Police Officer unless and until

there is some enmity with the appellant brought on record.

207



111. PREVENTION OF CORRUPTION ACT, 1988 —Sections 13 (1)(c),(d) and 15
For framing of charge under section 15 of PC Act against an accused,
whether it is necessary that he must also be charged either under section 13
(1)(c) or 13(1)(d) of the PC Act ? Held, No.

TR FareT aferf, 1988 — T 13 (1) (), @) 3% 15

T (S AREd @ fd6g ORT 15 g<ER fEre ftif@a @ oefia aRiv faxfaa
P D ford g AEW™S & B I W AT df &RT 13 (1) () a1 arT 13 (1) (&)
geER Fare Aaftfam &1 aRiv 8= aifed? atifeiRa fear @, 78| g7 fafer
31 ATISHAT T8 2 & @ AYd & [(6g aRT 15 IxER fFaRe aftfRE &1
IRIY fRfad o1 @ ford S99 w® a1 4t eRT 13 (1) (&) a1 arT 13 (1) (@) geER
frrarvr aftrfm &1 AIRIT gET anfed |

State through Inspector of Police v. A. Arun Kumar and another

Judgment dated 17.12.2014 passed by the Supreme Court in Criminal Appeal

No. 2602 of 2014, reported in (2015) 2 SCC 417
Extracts from the judgment:

In our considered view, the material on record discloses grave suspicion against
the respondents and the Special Court was right in framing charges against the
respondents. We must also observe that the High Court was not justified in stating that
Section 15 of the PC Act could not be invoked in the present case. Since the duty
drawback was not actually availed, the prosecution had rightly alleged that there was
an attempt to commit offence under the relevant clauses of Section 13(1) of the PC
Act. It is not the requirement of law that in order to charge an accused under Section
15 of the PC Act he must also be charged either under Section 13(1)(c) or 13(1)(d) of
the PC Act. The assessment of the High Court in that behalf is not correct.

*112. PROTECTION OF HUMAN RIGHTS ACT, 1994 - Section 12
Jurisdiction of Human Rights Commission — It does not have any jurisdiction
to deal with disputed questions of title and possession of the property.

ARG TR HReE0T ferfad, 1994 — €IRT 12

AFGIIHR TN &1 SATGR — JMNT I dufed & Wd R A & faarfea
g3l &l fuer &1 aAReR & 8ar 21

G. Manikyamma & others v. Roudri Co-operative Housing Society

and others
Judgment dated 25.11.2014 passed by the Supreme Court in Civil Appeal No.
10534 of 2014, reported in AIR 2015 SC 720
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113.REGISTRATION ACT, 1908 - Sections 17(1) (a) and 17 (2) (vi)
Consent decree passed by the court for disputed property — In subsequent
suit it was found that some property was joint Hindu family property and
some was self-acquired — Property related to joint Hindu family did not
require compulsory registration in view of section 17 (2) (vi) of the
Registration Act — Property which was self-acquired and gifted did require
compulsory registration in view of section 17 (1) (a) of Registration Act.

gofieror Srferfrs, 1908 — €IRT 17 (1) (T) 3R &RT 17 (2) (vi)

faarcuwa dufed @ ford <amTer@ gRT weafa sEnfia a1 $9< fep) uiRa &1 18 —
qgIaad! 9@ ¥ Ag Ul T 8 ufd 9gdd RYg uRar @) wufea @ &k @B
wWafsla wHufw @ 92— 2 wufke W W¥@@ feg WRarR 4@
et @ wud ford afrard gohiexer ant 17 (2) (vi) dshexor sftifRm @ aed
AaTaF &l 2 — Hufeqd o W@—arRfa & 3Rk T &1 7 8 SU®» IR # eRT 17 (1)
(@) gshiexor Afsfraw & aga gofievor afard 2

Phool Patti and Another v. Ram Singh (Dead) Through LR’s and

another

Judgment dated 06.01.2015 passed by the Supreme Court in Civil Appeal No.

1240 of 2005, reported in (2015) 3 SCC 164
Extracts from the judgment:

What follows from this is that 20 kanals of land was gifted by Bhagwana to Ram
Singh. This gift clearly requires compulsory registration under Section 17(1)(a) of the
Registration Act, 1908 (the Act). Ram Singh’s claim over 32 kanals of land was
acknowledged in the consent decree dated 24th November, 1980. This did not require
compulsory registration in view of Section 17 (2) (vi) of the Act.

The terms of the family settlement are not on record. As mentioned above, the
family settlement could relate to the ancestral as well as self-acquired property of
Bhagwana or only the ancestral property. It appears that it related only to the
ancestral property and not the self-acquired property (hence the reference to a hibba).
The decree relating to 32 kanals of land did not require compulsory registration, as
mentioned above. However, the self acquired property of Bhagwana that is 20 kanals,
therefore, in view of the law laid down in Bhoop Singh v. Ram Singh Major, (1995) 5 SCC
709 the gift of 20 kanals of land by Bhagwana in favour of Ram Singh, notwithstanding
the decree in the first suit, requires compulsory registration since it created, for the
first time, right, title or interest in immovable property of a value greater than Rs.100/-
in favour of Ram Singh.
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114.SPECIFIC RELIEF ACT, 1963 — Section 20

(i)

(ii)

Subsequent rise in price of property — Will not be treated as a hardship
entailing refusal of the decree for specific performance — The court may
take notice of the above fact.

Looking to all the facts and circumstances of the case, the Court may
impose any reasonable condition including payment of an additional
amount by one party to the other while granting or refusing decree for
specific performance.

fafafdse srgaty sifeifa™, 1963 — &IRT 20

0

(i)

Yufed @1 ®Ha 91 & 96 TS — 39 UGT daboliwes (AT IuRerf) T Gwsm
ST 6 g9e dRvl faffde sgures & agfa 319 94 SeR &) fear o)
M Sad d2d &I AN ¥ & dhdl 2 |

AMd & G Al AR uRReIfaal &1 <Ed U UEed $is gfaagad wd
IRRIUG &R FHdl 2 foad IfaRed I (6 waR gRT SR 9&8adR &I,
fafifd U &) agfad <d 999 a1 S99 SHR Hd G99, I B
It 2

K. Prakash v. B.R. Sampath Kumar

Judgment dated 22.09.2014 passed by the Supreme Court in Civil Appeal No.

9047 of 2014, reported in AIR 2015 SC 9
Extracts from the judgment:

Subsequent rise in price will not be treated as a hardship entailing refusal of the
decree for specific performance. Rise in price is a normal change of circumstance and,
therefore, on that ground a decree for specific performance cannot be reversed.

However, the court may take notice of the fact that there has been an increase in
the price of the property and considering the other facts and circumstances of the
case, this Court while granting decree for specific performance can impose such
condition which may to some extent compensate the defendant-owner of the property.
This aspect of the matter is considered by a three Judge Bench of this Court in
Nirmala Anand v. Advent Corporation (P) Ltd. and others, (2002) 8 SCC 146 where this
Court held:-

“6. It is true that grant of decree of specific performance lies in the
discretion of the court and it is also well settled that it is not always
necessary to grant specific performance simply for the reason that it
is legal to do so. It is further well settled that the court in its
discretion can impose any reasonable condition including payment
of an additional amount by one party to the other while granting or
refusing decree of specific performance. Whether the purchaser
shall be directed to pay an additional amount to the seller or
converse would depend upon the facts and circumstances
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of a case. Ordinarily, the plaintiff is not to be denied the relief of
specific performance only on account of the phenomenal increase of
price during the pendency of litigation. That may be, in a given
case, one of the considerations besides many others to be taken
into consideration for refusing the decree of specific performance.
As a general rule, it cannot be held that ordinarily the plaintiff
cannot be allowed to have, for her alone, the entire benefit of
phenomenal increase of the value of the property during the
pendency of the litigation. While balancing the equities, one of the
considerations to be kept in view is as to who is the defaulting
party. It is also to be borne in mind whether a party is trying to take
undue advantage over the other as also the hardship that may be
caused to the defendant by directing specific performance. There
may be other circumstances on which parties may not have any
control. The totality of the circumstances is required to be seen.”

115.SPECIFIC RELIEF ACT, 1963 — Section 20
EVIDENCE ACT, 1872 — Sections 63, 65 and 66

(i)

(i)

(iii)

Xerox copy of power-of-attorney produced by the plaintiff in evidence -
Signature and contents of the said document were admitted by the
defendant — A certified copy of that document is also on record — There
is no question of proving the said document as required under the
Evidence Act.

Discretionary relief for specific performance - Depends upon the
conduct of the parties — Where the defendant does not come with clean
hands and suppresses material facts and evidence and mislead the
court, equitable discretion should be exercised against him.

Plaintiff should not be denied specific performance only on account of
phenomenal increase in price during the pendency of litigation — The
court may impose reasonable conditions including payment of
additional amount to the vendor.

fafafds sy s, 1963 — ©IRT 20
areg Ay, 1872 — ©IRT 63, 65 31X 66

@

&Y ERT 9-I ¥ JERAR /T 31 Biel 9fd U&gd &1 18 — 39 addd i
AR IR JH R sWER eHT ¥fAardl 9 eR fHAr on — T«ET 3 @
gaiftta gfafafd +ff siffdeE w® 2 — 36 SwWRw & 9rg ARtfEd & Igar
YA B BT B ATIIIHAT LT 2 |
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(i) fafafds uem &1 fda FAlY — weeRl & Ry W) Ay war @ — el
gfaardY w@=e sRil 4@ U™ ¥ L] IaT 8 3R difead a4 IR ey fourar @
TAT AT S FFT HA BT I Al & — A0l fAHteR U favg
YYFT BT MR |

(iii) 9T fafafde IMUTET @ 9d 39 FRYT §HR TE ) Adbal f& faae «@fyq =
$ eRM Hufed @ dWal 4 9fE g8 8 — ™ Al R Yfagad ud o
aodl 2 R sifaRaa oram a1 od +ft g1 aadY 2

Zarina Siddiqui v. A. Ramalingam alias R. Amarnathan

Judgment dated 29.10.2014 passed by the Supreme Court in Civil Appeal No.

9947 of 2014, reported in AIR 2015 SC 580
Extracts from the judgment:

Curiously enough, although it was pleaded by defendant no.1 that the power of
attorney was given to defendant no.2 for limited purpose of managing the property, the
said power of attorney was not produced in the Court. DW-1 did not produce the
original power of attorney to prove his case that the second defendant, his elder
brother, was only authorized to manage the property. It is the plaintiff, who produced
the xerox copy of the registered power of attorney, which was shown to the DW-1
during cross- examination, who admitted the signature in the power of attorney. All
these relevant pieces of evidence have not been appreciated by the High Court in its
right perspective. Instead of drawing adverse inference against the defendant, in not
producing the original power of attorney, which was in their power and possession, the
High court has committed grave error in holding that the power of attorney has not
been proved as required under Sections 65 and 66 of the Evidence Act. In our view,
when the Xerox copy of power of attorney produced by the plaintiff in evidence and the
signature and the contents of the said power of attorney were admitted by the
defendant, there was no question of proving the said document as required under the
Evidence Act. The judgment of reversal passed by the High Court by coming to the
aforesaid conclusion is wholly perverse and contrary to law. A certified copy of the
power of attorney is now on record and it falsifies the case of the
defendants/respondent undisputedly.

The equitable discretion to grant or not to grant a relief for specific performance
also depends upon the conduct of the parties. The necessary ingredient has to be
proved and established by the plaintiff so that discretion would be exercised
judiciously in favour of the plaintiff. At the same time, if the defendant does not come
with clean hands and suppresses material facts and evidence and misled the Court
then such discretion should not be exercised by refusing to grant specific performance.

Be that as it may, in the facts and circumstances of the case and considering
the phenomenal increase in price during the period the matter remained pending
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in different courts, we are of the considered opinion that impugned order under appeal
be set aside but with a condition imposed upon the appellant (plaintiff) to pay a sum of
Rs.15,00,000/- (Rupees Fifteen Lacs) in addition to the amount already paid by the
appellant to the respondent. On deposit in trial court of aforesaid amount by the appellant, for
payment to the respondent, within three months from today, the respondent shall execute and
register the sale deed in favour of the plaintiff in respect of the suit property. In the event the
aforesaid condition of deposit of Rs.15 lacs is fulfilled within the time stipulated hereinabove but the
defendant fails to comply with the direction, then the appellant shall be entitled to execute the decree
in accordance with the procedure provided in law.

116.SUCCESSION ACT, 1925 - Section 63

(i) Execution of Will — Suspicious and unnatural circumstances — How to
appreciate? All the suspicious and unnatural circumstances put
together and on the basis of their consideration and close scrutiny, the
cumulative effect would be weighed by court and thereafter reach on a
judicial verdict.

(ii) Exclusion of sons from Will — Discrepancy with regard to the place of
execution of the Will — Prominent part played by the plaintiff in
execution and registration of Will, lack of knowledge of English of the
testator, non-production of original Will, were considered by Hon’ble the
Apex Court and the Will was found to be properly executed.

ISR eI, 1925 — ©IRT 63
(i) faa <1 FoIRT — H3TRUS 9 IRAnTas URRAfTAT — $9 IS fHar o —
I WeETe 3R sRarTIfad aRRUfAT B v Al 7@ ) 3R 89 ) faR 9
e BHdH X 9@ WAl YHId I it s AR R te =i sitma
R ggEAT 8|
(i) e o gt < IR @EL faad @ AT @ ©F @ IR d fRlgm™ — 9|
&1 fad & fsgrea AR gofilevor 4 #eayul ST seT e, fFsueasdl &1
IS &1 9 9 3L o d 9o 9 & ol aRRefl R faar axa
AFHR Seadd <IETed 3 faa o Sfaag Ofa @ fenfea g=T amm)
Leela Rajagopal & Ors. v. Kamala Menon Cocharan & Ors.
Judgment dated 08.09.2014 passed by the Supreme Court in Civil Appeal No.
9282 of 2010, reported in AIR 2015 SC 107
Extracts from the judgment:
A will may have certain features and may have been executed in certain
circumstances which may appear to be somewhat unnatural. Such unusual
features appearing in a Will or the unnatural circumstances surrounding its
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execution will definitely justify a close scrutiny before the same can be accepted. It is
the overall assessment of the Court on the basis of such scrutiny; the cumulative
effect of the unusual features and circumstances which would weigh with the Court in
the determination required to be made by it. The judicial verdict, in the last resort, will
be on the basis of a consideration of all the unusual features and suspicious
circumstances put together and not on the impact of any single feature that may be
found in a Will or a singular circumstance that may appear from the process leading to
its execution or registration. This is the essence of the repeated pronouncements
made by this Court on the subject including the decisions referred to and relied upon
before us.

In the present case, a close reading of the Will indicates its clear language, and
its unambiguous purport and effect. The mind of the testator is clearly discernible and
the reason for exclusion of the sons is apparent from the Will itself. Insofar as the
place of execution is concerned, the inconsistency appearing in the verification filed
along with the application for probate by PW-3 and the oral evidence of the said
witness tendered in Court is capable of being understood in the light of the fact that
the verification is in a standard form (Form No. 55) prescribed by the Madras High
Court on the Original Side, as already noticed. Besides, in the facts of the present
case the participation of the first respondent in the execution and registration of the
Will cannot be said to be a circumstance that would warrant an adverse conclusion.
The conduct of the first respondent in summoning her friend (PW-3) to be an attesting
witness and in taking the testator to the office of the Sub-Registrar should, again, not
warrant any adverse conclusion. It also cannot escape notice that the Will dated
11.1.1982 is identical with the contents of the earlier Will dated 28.12.1981. Insofar as
the execution of the Will dated 28.12.1981 and its registration is concerned no active
participation has been attributed to the first respondent. The change of the attesting
witnesses and the non-examination of Seetha Padmanabhan who had attested the
second Will dated 11.1.1982 has been sufficiently explained.

The lack of knowledge of English even if can be attributed to the testator would
not fundamentally alter the situation inasmuch as before registration of the Will the
contents thereof can be understood to have been explained to the testator or
ascertained from her by the sub-registrar, PW-4, who had deposed that such a
practice is normally adhered to. The non-production of the original Will and reliance on
the certified copy thereof is a circumstance which has been reasonably explained by
the first respondent (plaintiff) the original Will, after its execution on 11.1.1982, was in
the custody of the testator and it is only on the day of her death i.e. 27.4.1991 that the
first respondent (plaintiff) could find that the Will was missing from the envelope
marked ‘Kpp Will’. The stand of the plaintiff that the original Will was lost while in the
custody of her mother and her knowledge of such loss on the day of her mother’'s
death cannot be disbelieved merely because no report in this regard was lodged
before the police.
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PART - II1

CIRCULARS/NOTIFICATIONS

NOTIFICATION REGARDING MANNER OF DISPOSAL OF SEIZED
NARCOTIC DRUGS, PSYCHOTROPIC SUBSTANCES, CONTROLLED
SUBSTANCES AND CONVEYANCES AND OFFICER AUTHORISED
FOR DISPOSAL UNDER THE N.D.P.S. ACT, 1985

[Ministry of Finance (Department of Revenue) Notification No. G.S.R. 38(E) Dated the

16th January, 2015. Published In Gazette of India (Extraordinary) Part Il Section 3(I)
Dated 16-01-2015 Pages 6-11.]

In exercise of the powers conferred by section 52A of the Narcotic Drugs and
Psychotropic Substances Act, 1985 (61 of 1985), hereinafter referred to as the said Act,
and in supersession of notification number G.S.R. 339(E), dated 10th May, 2007,
except as respects things done or omitted to be done before such supersession, the
Central Government, having regard to the hazardous nature, vulnerability to theft,
substitution, and constraints of proper storage space, in respect of any narcotic drugs,
psychotropic substances, controlled substances or conveyances, hereby specifies the
narcotic drugs, psychotropic substances, controlled substances and conveyances
which shall, as soon as may be after their seizure, be disposed of, the officers who
shall dispose them of and the manner of their disposal.

2. Items to be disposed of. — All narcotic drugs, psychotropic substances,
controlled substances and conveyances shall be disposed of under section 52A of the
said Act.

3. Officers who shall initiate action for disposal. — Any officer in-charge of a
police station or any officer empowered under section 53 of the said Act shall initiate
action for disposal of narcotic drugs, psychotropic substances, controlled substances
or conveyances under section 52A of that Act.

4. Manner of disposal. — (1) Where any narcotic drug, psychotropic substance,
controlled substance or conveyance has been seized and forwarded to the officer-in-
charge of the nearest police station or to the officer empowered under section 53 of
the said Act or if it is seized by such an officer himself, he shall prepare an inventory
of such narcotic drugs, psychotropic substances, controlled substances or
conveyances as per Annexure 1 to this notification and apply to any Magistrate under
sub-section (2) of section 52A of the said Act as per Annexure 2 to this notification
within thirty days from the date of receipt of chemical analysis report of seized narcotic
drugs, psychotropic substances or controlled substances.



(2) After the Magistrate allows the application under sub-section (3) of section
52A of the said Act, the officer mentioned in sub-paragraph (1) shall preserve the
certified inventory, photographs and samples drawn in the presence of the Magistrate
as primary evidence for the case and submit details of the seized items to the
Chairman of the Drug Disposal Committee for a decision by the Committee on the
disposal, and the aforesaid officer shall send a copy of the details along with the items
seized to the officer-in-charge of the godown

5. Drug Disposal Committee.- The Head of the Department of each Central and
State drug law enforcement agency shall constitute one or more Drug Disposal
Committees comprising three Members each which shall be headed by an officer not
below the rank of Superintendent of Police, Joint Commissioner of Customs and
Central Excise, Joint Director of Directorate of Revenue Intelligence or officers of
equivalent rank and every such Committee shall be directly responsible to the Head of
the Department.

6. Functions.- The functions of the Drug Disposal Committee shall be to —

(a) meet as frequently as possible and necessary;

(b) conduct a detailed review of seized items pending disposal;

(c) order disposal of seized items; and

(d) advise the respective investigation officers or supervisory officers on the

steps to be initiated for expeditious disposal.

7. Procedure to be followed by the Drug Disposal Committee with regard to
disposal of seized items.- (1) The officer-in-charge of godown shall prepare a list of
all the seized items that have been certified under section 52A of the said Act and
submit it to the Chairman of the concerned Drug Disposal Committee.

(2) After examining the list referred to in sub-paragraph (1) and satisfying that the
requirements of section 52A of the said Act have been fully complied with, the
members of the concerned Drug Disposal Committee shall endorse necessary
certificates to this effect an thereafter that Committee shall physically examine and
verify the weight and other details of each of the seized items with reference to the
seizure report, report of chemical analysis and any other documents, and record its
findings in each case.

8. Power of Drug Disposal Committee for disposal of seized items- The Drug
Disposal Committee can order disposal of seized items up to the quantity or value
indicated in the Table below, namely:-



Table

Sl Name of Item Quantitity per consignment

No.

1. Herion 5 Kg.

2. Hashish (Charas) 100 Kg.

3. Hashish Qil 20 Kg.

4, Ganja 1000 Kg.

5. Cocaine 2 Kg.

6. Mandrax 3000 Kg.

7. Poppy straw Up to 10 MT.

8. Other narcotic drugs, psychotropic Up to the value of Rs. 20 lakh.
substances, controlled substances
or conveyances

Provided that if the consignments are larger in quantity or of higher value than
those indicated in the Table, the Drug Disposal Committee shall send its
recommendations to the Head of the Department who shall order their disposal by a
high level Drug Disposal Committee specially constituted for this purpose.

9. Mode of disposal of drugs.- (1) Opium, morphine, codeine and thebaine
shall be disposed of by transferring to the Government Opium and Alkaloid Works
under the Chief Controller of Factories.

(2) In case of narcotic drugs and psychotropic substances other than those
mentioned in sub-paragraph (1), the Chief Controller of Factories shall be intimated by
the fastest means of communication available, the details of the seized items that are
ready for disposal.

(3) The Chief Controller of Factories shall indicate within fifteen days of the date
of receipt of the communication referred to in sub-paragraph (2), the quantities of
narcotic drugs and psychotropic substances, if any, that are required by him to supply
as samples under rule 67B of the Narcotic Drugs and Psychotropic Substances Rules,
1985.

(4) Such quantities of narcotic drugs and psychotropic substances, if any, as
required by the Chief Controller of Factories under sub-paragraph (3) shall be
transferred to him and the remaining quantities of narcotic drugs and psychotropic
substances shall be disposed of in accordance with the provisions of sub-paragraphs
(5), (6) and (7).

(5) Narcotic drugs, psychotropic substances and controlled substances having
legitimate medical or industrial use, and conveyances shall be disposed of in the
following manner:-




(a) narcotic drugs, psychotropic substances and controlled substances which are
in the form of formulations and labeled in accordance with the provisions of
the Drugs and Cosmetics Act, 1940 (23 of 1940) and rules made thereunder
may be sold, by way of tender or auction or in any other manner as may be
determined by the Drug Disposal Committee, after confirming the composition
and formulation from the licensed manufacturer mentioned in the label, to a
person fulfilling the requirements of the Drugs and Cosmetics Act, 1940 (23
of 1940) and the Narcotic Drugs and Psychotropic Substances Act, 1985 (61
of 1985) and the rules and orders made thereunder, provided that a minimum
of 60% of the shelf life of the seized formulation remains at the time of such
sale;

(b) narcotic drugs, psychotropic substance and controlled substances seized in
the form of formulations and without proper labeling shall be destroyed;

(c) narcotic drugs, psychotropic substances and controlled substances seized in
bulk form may be sold by way of tender or auction or in any other manner as
may be determined by the Drug Disposal Committee, to a person fulfilling the
requirements of the Drugs and Cosmetics Act, 1940 (23 of 1940) and the
Narcotic Drugs and Psychotropic Substances Act, 1985 (61 of 1985), and the
rules and orders made thereunder, after confirming the standards and fitness
of the seized substances for medical purposes from the appropriate authority
under the Drugs and Cosmetics Act, 1940 (23 of 1940) and the rules made
thereunder;

(d) controlled substances having legitimate industrial use may be sold, by way of
tender or auction or in any other manner as may be determined by the Drug
Disposal Committee, to a person fulfilling the requirements of the Narcotic
Drugs and Psychotropic Substances Act, 1985 (61 of 1985) and the rules and
orders made thereunder;

(e) seized conveyances shall be sold off by way of tender or auction as
determined by the Drug Disposal Committee.

(6) Narcotic drugs, psychotropic substances and controlled substances which
have no legitimate medical or industrial use or such quantity of seized items which is
not found fit for such use or could not be sold shall be destroyed.

(7) Destruction referred to in sub-paragraph (b) shall be by
incineration in incinerators fitted with appropriate air pollution control devices,
which comply with emission standards and such incineration may only be done in
places approved by the State Pollution Control Board or where adequate facilities
and security arrangements exist and in the latter case, in order to ensure that
such incineration may not be a health hazard or polluting, consent of the State Pollution



Control Board or Pollution Control Committee, as the case may be, shall be obtained,
and the destruction shall be carried out in the presence of the Members of the Drug

Disposal Committee.

10. Intimation to Head of Department on destruction.- The Drug Disposal
Committee shall intimate the Head of the Department regarding the programme of
destruction at least fifteen days in advance so that, in case he deems fit, he may
either himself conduct surprise checks or depute an officer for conducting such
surprise checks and after every destruction operation, the Drug Disposal Committee

shall submit to the Head of the Department a report giving details of destruction.

11. Certificate of destruction.- A certificate of destruction (in triplicate)
containing all the relevant data like godown entry number, gross and net weight of the
items seized, etc., shall be prepared and signed by the Chairman and Members of the
Drug Disposal Committee as per format at Annexure 3 and the original copy shall be
pasted in the godown register after making necessary entries to this effect, the
duplicate to be retained in the seizure case file and the triplicate copy shall be kept by

the Drug Disposal Committee.

12. Details of sale to be entered in godown register.- As and when the seized
narcotic drug, psychotropic substance, controlled substance or conveyance is sold by
way of tender or auction or in any other manner determined by Drug Disposal
Committee, appropriate entry indicating details of such sale shall be made in the
godown register.

13. Communication to Narcotics Control Bureau.- Details of disposal of narcotic
drugs, psychotropic substances, controlled substances and conveyances shall be

reported to the Narcotics Control Bureau in the Monthly Master Reports.



Annexure 1

INVENTORY OF SEIZED NARCOTIC DRUGS, PSYCHOTROPIC
SUBTANCES, CONTROLLED SUBSTANCES AND CONVEYANCES

[under Section 52A (2) of the Narcotic Drugs and Psychotropic Substances Act,
1985]

Case No.

Seizing agency:
Seizing officer:
Date of seizure:

Place of seizure:
Name and designation of the officer preparing this inventory:

Table
Sl. Narcotic Drug/Psychotropic Substance/ Quality Quantity Mode of
No. Controlled Substance/Conveyance Packing
(1) (2) (3) (4) (5)
Mark and Other identifying Particulars of Country of origin Remarks
Mark and seized items or packing

(6) (7) (8) (9)

Signature, name and designation of the officer

Certification by the Magistrate under sub-section (3) of Section 52A of the
Narcotic Drugs and Psychotropic Substance Act, 1985

Whereas the above officer applied to me under sub-section (2) section 52A of the
Narcotic Drugs and Psychotropic Substances Act, 1985 to certify the above inventory,
and sub-section (3) of that section requires any Magistrate to whom an application is
made to allow the application as soon as may be, |, having been satisfied that the
above inventory is as per the seizure documents and the consignments of seized
goods related to the case presented before me, certify the correctness of the above

inventory.

Signature, name and designation of the Magistrate




Annexure 2
APPLICATION FOR DISPOSAL OF SEIZED NARCOTIC DRUGS,
PSYCHOTROPIC SUBTANCES, CONTROLLED SUBSTANCES AND
CONVEYANCES UNDER SECTION 52A (2) OF THE NDPS ACT, 1985

[Application to be made by the officer in-charge of a police station or an officer
empowered under section 53 of the Narcotic Drugs and Psychotropic Substances Act, 1985
who has custody of the seized narcotic drugs, psychotropic substances, controlled substances
and conveyances]

To,
Learned Magistrate,

Sir,

Sub: Application for certification of correctness of inventory, photographs and
samples of seized narcotic drugs, psychotropic substances, controlled
substances and conveyances

1. All narcotic drugs, psychotropic substances, controlled substances and
conveyances have been identified by the Central Government under section 52A of the
Narcotic Drugs and Psychotropic Substances Act, 1985 as vulnerable to theft and
substitution vide Notification No........... dated.............

2. As required under sub-section (2) of section 52 A of the Narcotic Drugs and
Psychotropic Substances Act, 1985, | submit the enclosed inventory of seized narcotic
drugs, psychotropic substances, controlled substances, and/or conveyances and
request you to-

(a) certify the correctness of the inventory;

(b) permit taking, in your presence, photographs of the seized items in the
inventory and certify such photographs as true; and

(c) allow drawing of representative samples in your presence and certify the
correctness of the list of samples so drawn.

3. | request you to allow this application under sub-section (3) of Section 52 A of
the Narcotic Drugs and Psychotropic Substances Act, 1985 so that the seized narcotic
drugs, psychotropic substances, controlled substances, and/or conveyances can
thereafter be disposed of as per sub-section (1) of section 52A of the said Act
retaining the certificate, photographs and samples as primary evidence as per sub-
section (4) of section 52A (4).

Yours faithfully,

Signature, name and designation of the officer



CERTIFICATE BY THE MAGISTRATE UNDER SUB-SECTION (3) OF
SECTION 52A OF THE NARCOTIC DRUGS AND PSYCHOTROPIC
SUBSTANCES ACT, 1985

| allow the above application under sub-section (3) of section 52A of the Narcotic
Drugs and Psychotropic Substances Act, 1985 and hereby, certify the correctness of
the enclosed inventory, the enclosed photographs taken and the list of samples drawn

in my presence.

Signature, name and designation of the Magistrate

Annexure 3

CERTIFICATE OF DESTRUCTION
[See Paragraph 11 of Notification No. dated the... ... .... i
This is to certify that the following narcotic drugs, psychotropic substances and

controlled substances, were destroyed in our presence.

1. Case No.

2. Narcotic Drug/Psychotropic Substance/Controlled Substance:

3. Seizing agency:

4. Seizing officer:

5. Date of seizure:

6. Place of Seizure:

7. Godown entry number:

8. Gross weight of the drug seized:

9. Net weight of the narcotic drugs, psychotropic substances, controlled
substances destroyed (after taking samples, etc.):

10. Where and how destroyed.

Signature(s), name(s) and

designation(s) of Chairman/Members
of the Drug Disposal Committee.



