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 ACT/ TOPIC NOTE PAGE 

         NO. NO. 

ACCOMMODATION CONTROL ACT, 1961 (M.P.) 

 

 Section 3 –  Whether  su it fi led by the Secretary on behalf o f the plaint iff pub lic Trust without 

joining  the other trustees as plaint if fs  is maintainable?  Held, Yes, because the Secretary was 

au thor ized  by the Trust to f ile the su it on its behalf  by reso lu tion  o f the General Body in wh ich 

all the trustees, except one, were present and signed the resolut ion – Noth ing on record  to 

indicate any d issent on the part o f trustee who has no t signed the reso lut ion. 

 D;k yksd U;kl dh vksj ls lfpo }kjk izLr qr okn vU; U;kfl;ks a dks la;ks ftr fd;s 

fcuk i s’ k fd;k x;k] og pyus ;ks X; g S\ vfHkfu/kk Z fjr fd;k x;k] gk¡ D;k s a fd lfpo dks U;kl 

}kjk mldh vksj ls okn izLr qr dju s ds fy;s lkekU; fudk; ds i zLrko }kj k vf/kÑzr fd;k  



II 
 

 x;k Fkk ftlesa ,d U;klh ds vykok lHkh mifLFkr Fks vkSj mUgksaus izLrko ij gLrk{kj fd;s  Fks & vfHkys[k 

ij ,slk dqN ugha Fkk tks ;g bafxr djrk gks fd ftl U;klh ds izLrko ij gLrk{kj ugha gS mldh 

vlgefr FkhA 62*    131 

ARBITRATION AND CONCILIATION ACT, 1996 

 

 Sections 2 (1) (e), 11 , 34  and 42 –  Which Court w ill have the jurisdict ion to  entertain  and 

decide an app lication under sect ion 34  o f the Ac t, 1996?  

 The reference is answered as fo llows:-  

 (a)  Section 2 (1) (e) contains an exhaust ive defin it ion marking ou t on ly the Princ ipal C ivi l Court 

of orig inal jurisdic tion  in a distric t or a H igh Court having orig inal c ivil ju risd ict ion in  the State,  

and no other court as “court” fo r the purpose o f Part-I of the Arbitra tion  Act, 1996.  

 (b) The expression “with respect to an arbitrat ion agreement” makes it c lear that Sec tion  42 

will apply to all applicat ions made whether before or during  arbit ra l proceed ings or after an 

Award  is p ronounced under Part- I of the 1996 Act.  

 (c) However, Sec tion 42 only applies to applications made under Part-I if they are made to a 

court as defined – Since applicat ions made under Sec tion  8 are made to judicial authorit ies 

and since applications under Section 11 are made to the Chief Justice or his designate, the 

judic ia l authority and the Chief Just ice or his designate not being court as def ined, such 

applicat ions would be outside Section 42 .  

 (d) Section 9 applications being applications made to a court and Sec tion 34 app licat ions to set  

aside arb it ral awards are app lications wh ich are within  Section 42 .  

 (e)  In no  c ircumstances can the Supreme Court be “court” for the purposes o f Section 2 (1 ) (e),  

and whether the Supreme Court does or does no t retain seisin after appointing  an Arb it rato r,  

applicat ions will follow the first app lication made before either a High Court having original 

jurisd ict ion in the State or a Princ ipal Civil court having orig inal jurisdict ion in the d istr ict as 

the case may be.  

 (f)  Section  42  will apply to  applications made after the arbit ra l proceed ings have come to  an 

end provided they are  made under Part-I, 

 (g) If a f irst app lication is made to a court wh ich is neither a Princ ipal Court of original  

jurisd ict ion in  a district o r a High  Court exerc ising orig inal ju risdict ion in a State, such 

applicat ion no t being to a court as defined wou ld  be outside Section 42. Also, an app licat ion 

made to a court without subjec t matte r jurisd ic tion  wou ld  be ou tside  

Section 42.  

  /kkjk 34 ek/;LFk vkSj lqyg vf/kfu;e] 1996 dk vkosnu xzg.k djus 

o fujkÑr djus dh vf/kdkfjrk fdl U;k;ky; dks gksxh\ bl fjQjsal dk rhu U;k;ewfrZx.k dh ihB }kjk 

mRrj nsdj U;k;ky; dkSu lh gksxh ;g Li"V fd;k x;kA 

  63*   131 
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 Sections 7 and 8  –  (i) Non-arbit rable d ispute referred to arb it rator –  Effect – Even if an issue 

is framed by the Arbitrator in re lation to such a dispute, there cannot be a presumption  or a 

conc lusion to the effect that the part ies had agreed to refer the issue to  the arb itra to r.   

 ( ii)  Contract w ith regard  to arbitrat ion – Should be in  writing  –  It cannot be presumed. 

 ¼i½  ek/;LFk }kjk fuiVkjk ;ksX; u gksus okyk fookn ek/;LFk dks funsZf’kr & izHkko & 

ek/;LFk }kjk ,sls fookn ds ckjs esa ;fn fook|d Hkh fojfpr dj fn;k x;k gks rc Hkh ,slh dksbZ mi/kkj.kk 

ugha dh tk ldrh ;k bl vk’k; dk fu"d"kZ ugha fudkyk tk ldrk dh i{kdkj ml fookn dks ek/;LFk 

dks funsZf’kr djus esa lger FksA 

 ¼ii½ ek/;LFk ds ckjs esa lafonk & fyf[kr esa gksuk pkfg, & bldh ¼ek/;LFk vuqca/k dh½  

mi/kkj.kk ugha dh tk ldrh A 64   132 

 Sections 16, 34 (2 ) (b) and  34 (2 ) (b) (ii) –  (i)  Objection on jurisd ict ion of the tribunal –

Taking  after submission of the statement of defence –  “The subject-matter of the dispute is not 

capable of settlement by arbitrat ion” whether it is an objection on jurisd ict ion? Held , No – It is 

related to sec tion 34 (2 ) (b) o f the Ac t, 1996 and not to sect ion 16 of the Act of 1996. 

 ( ii) Challenging  the award on the ground that it  is in conflict w ith public policy of Ind ia as 

provided under sec tion  34 (2 ) (b ) (i i) – It cannot be equated  with the contention that tribunal 

under the Central Act does not have jurisdict ion whereas the tribunal under the State Ac t has 

jurisd ict ion to dec ide the d ispute – Public  policy of  Ind ia is referable to pub lic po lic y of Un ion 

of India and not o f an  ind ividual State.  

 ii ¼i½ vf/kdj.k ds {ks=kf/kdkj dh vkifRr & izfrj{kk 

dk dFku izLrqr dj nsus ds ckn ,slh vkifRr ysuk & **fookn dh fo"k; oLrq]  

ek/;LFk }kjk fuiVk;s tkus ds ;ksX; ugha gS** D;k ;g {ks=kf/kdkj dh vkifRr gS \ vfHkfu/kkZfjr fd;k x;k] 

ugha ;g /kkjk 34 ¼2½ ¼ch½ vf/kfu;e] 1996 ls lacaf/kr gS /kkjk 16 vf/kfu;e] 1996 ls lacaf/kr ugha gSA 

 ¼ii½ vokMZ dks Hkkjr dh yksduhfr ds fo:) gksus ds vk/kkj ij pqukSrh nsuk tks dh /kkjk 34 ¼2½ ¼ch½ ¼ii ½ ds 

v/khu gS & ;g bl nkos ds lerqY; ugh gS fd dsUnzh; vf/kfu;e ds rgr xfBr vf/kdj.k dks fookn ds 

fujkdj.k dk {ks=kf/kdkj ugha gS cfYd jkT; vf/kfu;e ds v/khu xfBr vf/kdj.k esa {ks=kf/kdkj gS & Hkkjr 

dh yksduhfr dk rkRi;Z Hkkjr la?k dh yksduhfr ls gS u dh fdlh jkT; dh yksduhfr lsA 65 

 Sections 31 (7) (a) and 37(1) (b) –   Word “sum” used in sec t ion 31 (7 ) (a) and 31 (7) (b) –  As 

per section 31 (7 )(a), an  award for payment o f money may be inc lusive o f in terest and the 

“sum” of the princ ipal amount plus in terest may be directed  to be  paid  by the Arb it ral T ribunal 

for the pre-award period – As per section 31 (7)(b), the Arbitra l Tr ibunal may direct interest to 

be paid on such “sum” fo r the post-award period  at wh ich stage the amount would be the sum 

arr ived at af ter the merging  o f interest  with the principal ; the two components having lost  the ir  

separate ident it ies.  
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  ’kCn **jkf’k** tks dh /kkjk 31 ¼7½ ¼,½ vkSj /kkjk 31 ¼7½ ¼ch½ esa 

iz;qDr gqvk gS & /kkjk 31 ¼7½ ¼,½ ds vuqlkj vokMZ esa tks /ku ds Hkqxrku ds fy;s gks C;kt 'kkfey gks 

ldrk gS] **jkf’k** esa ewy /ku jkf’k $ C;kt vnk djus dk funsZ’k ek/;LFk  vf/kdj.k ns ldrh gS tks fd 

vokMZ ds iwoZ dh vof/k ls lacaf/kr gS & /kkjk 31 ¼7½¼ch½ ds vuqlkj  

ek/;LFk vf/kdj.k ,slh **jkf’k** ij vokMZ ds vof/k dk C;kt nsus dk funsZ’k ns ldrh gS & ml izØe ij 

ewy/ku esa C;kt etZ gks tkrk gS & nksuksa 'kCn vFkkZr ewy/ku vkSj C;kt viuh izR;{k igpku ml LVst ij 

[kks nsrs gSA 66    136 

CIVIL PROCEDURE CODE, 1908 

 

 Section 9  –  Maintainab ility of su it for recovery o f money against sick  company –  The suit could 

lie and proceeded with only af te r express consent of the BIFR (Board fo r Industr ial and 

Financ ia l Reconstruction). 

 fld ;k chekj daiuh ds fo:) /ku olwyh ds okn dh iks"k.kh;rk & ,slk okn cksMZ dh 

vfHkO;Dr vuqefr ls gh yk;k tk ldrk gSA 67 (i)   137 

 Section 149 and Order 41 Rule 3-A –  (i) Effect of non-f il ing of app licat ion under Order 41 

Ru le 3 -A CPC for condonation of delay a long with memorandum o f appeal – The defec t can  be 

rectified  –  It  can happen due to some mistake or lapse as the appellan t may  omit  to fi le the 

applicat ion under  Order 41  Rule 3A CPC alongwith the appeal.  

 ( ii) Appeal f i led without any payment of court fees – The required court fees was duly paid  later 

on  or at the t ime of refil ing  – It should be construed that such payment of court fees was 

deemed to have been paid on the date on  which the appeal was orig inally p resented by vir tue 

of the imp licat ion of Section 149 CPC.  

 (iii) Principles that should be kept in mind while condoning delay – Explained in para 23. 

 -  ¼i½ vihy ds Kkiu ds lkFk vkns’k 41 fu;e 3-, lh-ih-lh- dk 

vkosnu foyac {kek djus ds fy;s izLrqr u djus dk izHkko & ,slh =qfV lq/kkjh tk ldrh gS & D;ksafd ,slk 

gks ldrk gS fd fdlh =qfV ;k pqd ds dkj.k vihykFkhZ vihy ds lkFk vkns’k 41 fu;e 3-, lh-ih-lh- dk 

vkosnu izLrqr djus ls pwd x;k gksA  

 ¼ii½ vihy fcuk fdlh U;k;ky; 'kqYd ds Hkqxrku ds izLrqr dh xbZ & vko’;d U;k;ky; 'kqYd ckn esa ;k 

vihy ds iqu% QkbZy djrs le; Hkqxrku dj nh xbZ & ;g ekuk tkuk pkfg;s dh ewyr% vihy tc izLrqr 

dh xbZ Fkh mlh fnukad ls /kkjk 149 lh-ih-lh- ds izdk’k esa U;k;ky; 'kqYd dk Hkqxrku dj fn;k x;k FkkA 

 ¼ii i½ foyac dks {kek djrs le; efLr"d esa j[ks tkus okys fl)kar & iSjk 23 esa cryk;s x;sA 

  68    140 
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 Section 152 –   (i)Scope of Section  152 of CPC –  On ly accidental omissions or mistakes may 

be corrected – Not all omissions and mistakes –  The omission or mistake which goes to the 

merits o f the case is beyond the scope o f Sec tion 152 – Cler ical o r ar ithmetical mistakes in 

judgments, decrees or orders may be correc ted.  

 ( ii) In th is case, H igh Court has allowed the applicat ion under Section 152 CPC and d irec ted 

that preliminary decree be amended – In the light of Order 20 Rule 18 (2) CPC in preliminary 

decree, not only the r ight o f the pla in tiff  but also the r ights and interests o f others  can also  be 

declared  –  The Apex Court held High  Court had not committed any mistake o f law. 

 ¼i½ /kkjk 152 lh-ih-lh- dk foLrkj & dsoy vkdfLed Hkwy ;k =qfV lq/kkjh tk ldrh gS & 

lHkh Hkwy vkSj =qfV;k¡ ugha & ,slh Hkwy ;k =qfV tks izdj.k ds xq.knks"k rd tkrh gS og /kkjk 152 ds foLrkj 

ls ckgj gS & fyfidh; ;k xf.krh; =qfV;k¡ tks fd fdlh fu.kZ;] fMØh ;k vkns’k esa gqbZ gks os lq/kkjh tk 

ldrh gSA 

 ¼ii½ bl ekeys esa mPp U;k;ky; us /kkjk 152 lh-ih-lh- dk vkosnu Lohdkj fd;k vkSj ;s funsZ’k fn;s fd 

izkjafHkd vkKfIr esa la’kks/ku fd;k tk;sA vkns’k 20 fu;e 18 ¼2½ lh-ih-lh- ds izdk’k esa izkjafHkd fMØh esa u 

dsoy oknh ds vf/kdkj cfYd vU; i{kdkjksa ds vf/kdkj vkSj fgr Hkh ?kksf"kr fd;s tk ldrs gS & loksZPp 

U;k;ky; us ;g vfHkfu/kkZfjr fd;k dh mPp U;k;ky; us ,slk djds dksbZ fof/k dh =qfV ugha dh gSA

 69   143  

 Order 16 Rule 2 –  Plaint iff c laimed mesne pro fit –  He wants to prove the prevalen t market rate 

of the propert ies in  the locality – Filed app lication under Order 16 Rule 2 CPC – Trial court 

rejected  the same on the ground that under Sec tion 10 of M.P. Accommodation Control Ac t, 

1961 the plaint iff has  remedy to approach RCA for fixat ion of standard rent – Held, the trial  

court has lost sight o f the fact that section  10  o f the Ac t has no applicat ion  to the facts of the 

case as the plaint if f is no t cla iming  standard  ren t – Order of tr ia l court reversed. 

  oknh us varoZrh ykHk dk nkok fd;k & og ml {ks= esa laifRr;ksa dh izpfyr 

cktkj nj izekf.kr djuk pkgrk gS & mlus vkns’k 16 fu;e 2 lh-ih-lh- dk vkosnu fn;k & fopkj.k 

U;k;ky; us vkosnu bl vk/kkj ij fujLr fd;k dh oknh dks /kkjk 10  

e-iz- LFkku fu;a=.k vf/kfu;e] 1961 ds rgr ekud fdjk;k fu/kkZfjr djokus ds fy;s  

vkj-lh-,- ds ikl tkus dk mipkj miyC/k gS & vfHkfu/kkZfjr fd;k x;k] fopkj.k U;k;ky; us bl rF; dks 

/;ku esa ugha j[kk gS fd izdj.k ds rF;ksa esa /kkjk 10 vf/kfu;e ykxw ugha gksrh gS D;ksafd oknh us ekud 

fdjk;s dk nkok ugha fd;k gS & fopkj.k U;k;ky; dk vkns’k myV fn;k x;kA 70  145 

 O rder  2 2  R ule s 4  a nd  5  –  D efendant  d ied  d ur ing  p end enc y o f  appea l –  Appe lla te  co urt  

a l low ed  the  app l ic a t io n  unde r Order  2 2  R u le  4  C PC w ithou t p rope r inqu iry –  H on ’b le  th e 

Ap ex Cour t  he ld  tha t  a f te r  fo l low in g  p rop er  p roc edu re  p resc r ib ed in  O rd er 22  Ru le  5  

CPC , th e  app e l la te  cour t  sh ou ld  have dec id ed ,  w ho are  th e  LR s o f  dec eased and  u nde r  
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 what capacity –  Before deciding  this mater ial question  the appellate court cannot proceed to 

decide the appeal on merits – It may take recourse to proviso o f Order 22  Ru le 5  CPC. 

  vihy ds yafcr jgus ds nkSjku izfroknh dh e`R;q gqbZ & vihy U;k;ky; 

esa vkns’k 22 fu;e 4 lh-ih-lh- dk vkosnu mfpr tk¡p ds fcuk Lohdkj dj fy;k & loksZPp U;k;ky; us 

vfHkfu/kkZfjr fd;k dh vihy U;k;ky; dks vkns’k 22 fu;e 5 lh-ih-lh- esa fofgr izfØ;k dk vuqikyu 

djds ;g fu/kkZfjr djuk pkfg;s dh dkSu e`rd dk  

fof/kd izfrfuf/k gS vkSj fdl gSfl;r ls gS & bl rkfRod iz’u ds fujkdj.k ds iwoZ vihy U;k;ky; vihy 

esa vkxs dk;Zokgh ugha dj ldrh vkSj vihy dks xq.knks"k ij fujkÑr ugha dj ldrh & og vkns’k 22 

fu;e 5 lh-ih-lh- ds ijarqd dk lgkjk Hkh ys ldrh gSA 

  71 (i)   146 

 Order 23 Rule 3-A – Can the va lid ity of a decree passed on a compromise be challenged in a 

separate suit? Held, No – When a question relat ing to lawfulness o f the agreement or 

compromise is raised  before the court that passed the decree on  the basis of such agreement 

or compromise, it is that court a lone which can decide the question  –The court cannot direct  

the part ies to f i le a separate suit – Such su it will not be maintainab le in the light o f Order 23 

Ru le 3 -A CPC. 

 -  D;k ,d le>kSrs ds vk/kkj ij ikfjr vkKfIr dh oS/kkfudrk dks ,d i`Fkd okn 

}kjk pqukSrh nh tk ldrh gS \ vfHkfu/kkZfjr fd;k x;k] ugha & tc ,d vuqca/k ;k le>kSrs dh oS/kkfudrk 

ls lacaf/kr iz’u fdlh U;k;ky; ds le{k ftlus ml le>kSrs ;k vuqca/k ds vk/kkj ij vkKfIr ikfjr dh 

Fkh mRiUu gksrk gS & dsoy ogh U;k;ky; ml iz’u dks fujkÑr dj ldrh gS & og U;k;ky; i{kdkjksa 

dks i`Fkd okn izLrqr djus dk funsZ’k ugha ns ldrh gS & ,slk okn vkns’k 23 fu;e 3, lh-ih-lh- ds 

izdk’k esa pyus ;ksX; ugha gksrkA   72   149 

 Order 30 Rule 10 –  What is sole proprietorship  concern? When an individual uses a f ict ional 

trade name in  place of h is own name is called sole proprietorsh ip  concern as provided under 

Order 30 Ru le 10 CPC. 

 ,d lksy izksijkbVjf’ki duluZ D;k gS \ tc ,d O;fDr ,d dkYifud 

O;kikfjd uke mlds Lo;a ds uke ds LFkku ij mi;ksx djrk gS rks bls lksy izksijkbVjf’ki duluZ dgk 

tkrk gS & tSlk dh vkns’k 30 fu;e 10 lh-ih-lh- esa izko/kku gSA 

  73*   150  

CONSTITUTION OF INDIA  

 

 Articles 14 , 15 and 39 (d) –  See Rules 9 and 11-A o f the Jud ic ia l Service Pay Revision,  

Pension  And Other Ret irement Benefits Ru les, 2003. 
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 ns[ksa U;kf;d lsok osru iqujh{k.k] isa’ku vkSj vU; lsokfuo`fRr ykHk 

fu;e 2003 dk fu;e 9 vkSj 11, 98*   189  

CRIMINAL PROCEDURE CODE, 1973 

 

 Section 31 –  How to  run  sentences where there is one tr ial and the accused is convicted in  

two or more offences? Held , sect ion 31 Cr. P .C. gives fu ll discret ion to the court to order 

sentence for two or more o ffences in  one trial to run concurren tly, having regard to the nature 

of offences and attendant aggravating  or mitigating  c ircumstances –  The disc retion  has to  be 

exerc ised along the judic ia l lines and not mechanically – It is not a normal rule to order the 

sentences to be consecutive and exception is to make the sentences concurrent. 

  tgka ,d fopkj.k esa vfHk;qDr dks nks ;k nks ls vf/kd vijk/kksa esa nks"kfl) fd;k  tkrk gS 

& n.M dSls pysaxs ¼Hkqxrk, tk,axs½ & vfHkfu/kkZfjr fd;k] /kkjk 31 n-iz-la- U;k;ky; dks   iw.kZ 

foosdkf/kdkj nsrh gS fd U;k;ky; vijk/kksa dh izÑfr] xaHkhj ;k vYihdj.k dh ifjfLFkfr;ksa dks ns[krs gq, 

,d fopkj.k esa nks ;k vf/kd vijk/kksa dk n.M lkFk&lkFk pyus dk funsZ’k ns ldrh gSA foosdkf/kdkj 

U;kf;d fn’kk esa mi;ksx djuk gksrk gS u fd ;kaf=d rjhds lsA ,slk dksbZ lkekU; fu;e ugha gS dh n.M 

,d ds ckn ,d Hkqxrk, tkrs gSa o n.M lkFk&lkFk Hkqxrkuk ,d viokn gksrk gSA 74   150 

 Section 53-A – Medical examination of accused during investigation – Prosecution filed application under 

section 53-A Cr.P.C. opposed by accused – According to prosecution, earlier examination was conducted to find 

out whether there is  any mark of violence on the accused – Held, it is the prime duty of the accused to co-

operate with the investigating agency – The ground of delayed medical examination can be raised at the time of 

trial. 

 -  vuqla/kku ds nkSjku vfHk;qDr dk fpfdRlk ijh{k.k & vfHk;kstu us /kkjk 53 , n-iz-la- ds 

v/khu vkosnu izLrqr fd;k & vfHk;qDr us mldk fojks/k fd;k & vfHk;kstu ds vuqlkj iwoZ esa vfHk;qDr dk 

ijh{k.k ;g Kkr djus ds fy;s djok;k x;k Fkk fd vfHk;qDr ij fgalk ds dksbZ fpUg rks ugha gS & 

vfHkfu/kkZfjr fd;k x;k] ;g vfHk;qDr dk loksZp drZO; gS fd og vuqla/kku ,tsalh ds lkFk lg;ksx djs] 

foyafcr fpfdRlk ijh{k.k dk vk/kkj fopkj.k ds le; mBk;k tk ldrk gSA   97*   188 

 Sections 125 and 354 – Grant of main tenance – Section 125 (2) Cr.P.C. implied ly requires the 

court to consider making  the order for main tenance effect ive f rom either of the two dates i.e.  

from the date of o rder or from the date o f applicat ion, having regard to the relevant facts – The 

court should record reasons in support of the order passed by it in both eventualities as 

provided under sect ion 354 (6) of the Cr.P.C. 

  Hkj.k iks"k.k eatwj djuk & /kkjk 125 ¼2½ n-iz-la- ijks{k :i ls U;k;ky; 

ls ;g vis{kk djrh gS fd og Hkj.k iks"k.k dk vkns’k nks esa ls fdlh rkjh[k ls] lqlaxr rF;ks a  
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 ds izdk’k esa] izHkkoh cukos vFkkZr vkns’k dh rkjh[k ls ;k vkosnu dh rkjh[k lsA U;k;ky; dks mlds 

vkns’k ds leFkZu esa nksuksa gh n’kkvksa esa dkj.k vfHkfyf[kr djuk pkfg;s tSlk dh /kkjk 354 ¼6½ n-iz-la- esa 

izko/kku gSA 75   152  

 Sections 164 and 439 –  Statements of  two prosecutr ix recorded under sect ion 164 Cr.P.C. for 

bail,  use of –There are  contradictions in the statements of both the  p rosecutrix regard ing the 

place of occurrence –  It can be used only for corroborat ion or contradic tion  purpose during trial  

– Application under sec tion  439 Cr.P.C. rejected . 

 nks vfHk;ksfD=;ksa ds /kkjk 164 n.M izfØ;k lafgrk ds varxZr vfHkfyf[kr dFkuksa 

dk tekur ds fy;s mi;ksx & nksuksa vfHk;ksfD=;ksa ds dFkuksa esa ?kVuk ds LFkku ds ckjs esa fojks/kkHkkl gS & 

bls ¼/kkjk 164 n-iz-la- ds dFku½ iqf"V ;k [k.Mu ds mn~ns’; ls fopkj.k ds le; mi;ksx esa yk;k tk 

ldrk gS & /kkjk 439 n-iz-la- dk vkosnu [kkfjt fd;kA 95*   185  

 Sections 190 and 204 –  ( i) Magistrate is empowered to issue process against  a person who 

has not been charge-sheeted provided su ffic ien t mater ia l is available in the po lice report  

showing h is invo lvement in  the c rime – He is also  empowered to  ignore the conclusion arrived  

at by the I.O. and apply h is mind independently on  the facts emerg ing from the invest igat ion 

and take cogn izance of the case. 

 ( ii)  Pr incip le o f “alter ego” when applied – Explained in para 39. 

 ¼i½ eftLVsªV ,sls O;fDr ds fo:) ftls iqfyl us vius vfHk;ksx i= esa vfHk;qDr 

ugha cuk;k gS vknsf’kdk tkjh djus ds fy, l’kDr gS] fdUrq ml O;fDr ds fo:) iqfyl izfrosnu esa 

mlds vijk/k esa 'kkfey gksuk n’kkZus ds fy, i;kZIr lkexzh gksuk pkfg;s & og ¼eftLVsªV½ vuqla/kku 

vf/kdkjh }kjk fudkys x;s fu"d"kZ dks vuns[kk djus ds fy, l’kDr gS vkSj ekeys ds rF;ksa tks dh 

vuqla/kku ls Li"V gksrs gS mu ij Lora= efLr"d yxk ldrk gS vkSj izdj.k esa laKku ys ldrk gSA 

 ¼ii½ **vkYVj bxks** dk fl)kar dc ykxw gksrk gS & iSjk 39 esa le>k;k x;kA  

  88    171  

 Sections 197 and 482 –   (i) Sanction for prosecution – Necessity –  During  d ischarging  offic ial  

du ties,  if a public servant enters into  a c riminal conspiracy or indulges in   criminal misconduc t, 

such misdemeanour on his part is no t to be treated as an act in  discharge of his off ic ial duties 

and therefore, p rovisions of sect ion 197 o f the Code will no t be attracted – No sanction for 

prosecution is necessary.   

 ( ii) After losing batt le in civi l p roceeding – Filing of complaint –  Attempt to  convert a case of 

civil nature in to  a criminal p rosecution by the respondent – Amounts to abuse of process of  

law. 

  



IX 
 

 

  ¼i½ vfHk;kstu pykus dh vuqefr & vko’;drk & ;fn ,d yksd lsod vius 

dk;kZy;hu dRrZO;ksa ds fuoZgu ds nkSjku vkijkf/kd "kM+;a= ;k vkijkf/kd nqjkpj.k esa 'kkfey gksrk gS rks 

mlds ,sls vkijkf/kd ÑR;ksa dks dk;kZy;hu dRrZO;ksa dk fuoZgu ugha ekuk tk ldrk gS vkSj ,sls esa /kkjk 

197 vkdf"kZr ugha gksrh gS & vfHk;kstu pykus dh vuqefr dh vko’;drk ugha gksrhA 

 ¼ii½ flfoy dk;Zokgh esa ijkftr gks tkus ds ckn & ifjokn izLrqr djuk & ,d flfoy izÑfr ds ekeys dks 

nkafMd ekeys esa ifjofrZr djus dk izR;kFkhZ }kjk iz;Ru fd;k x;k & ;g  

fof/k dh izfØ;k ds nq:i;ksx ds leku gSA 76   153  

 Sections 200 and 204 – See Sections 138, 142 and 145 of the Negotiable Instruments  

Act, 1881 

  ns[ksa ijØkE; fy[kr vf/kfu;e] 1881 dh /kkjk 138] 142  vkSj 145 

  109   203  

 Sections 235 and 248 (2 ) –  Hearing  on a sentence to accused by the appellate court –  Where 

there is min imum sentence prescribed and same has been awarded by the appellate court and 

no  prejudice is caused to the accused, it is not necessary to  follow the procedure under section 

235 Cr.P.C. 

  vihy U;k;ky; }kjk vfHk;qDr dks n.M ds iz’u ij lquk tkuk & tgka 

U;wure n.M fofgr gS vkSj ogh vihy U;k;ky; }kjk fn;k tk jgk gS vkSj mlls vfHk;qDr ds fgrksa ij 

dksbZ izfrdwy vlj ugha fxjrk gS & ;g vko’;d ugha gS fd /kkjk 235 na-iz-la- esa crykbZ izfØ;k dk ikyu 

fd;k tk;sA 77 (ii)    155 

 Section 309 –  Unnecessary adjournments –  Duty o f Court is  to see that not only the interest  

of the accused as per law is p ro tected but also the societal and collect ive in te rest is 

safeguarded – Cross-examinat ion of a w itness shou ld  not be deferred unless there are special 

reasons fo r grant of t ime and that too has to be recorded. 

  vuko’;d LFkxu & U;k;ky; dk ;g dRrZO; gS fd og ;g ns[ks fd u dsoy fof/k vuqlkj 

vfHk;qDr ds fgrksa dh lqj{kk dh tk;s cfYd lekt vkSj lkewfgd fgr dh lqj{kk Hkh dh tk;s & ,d xokg 

dk izfrijh{k.k ugha jksduk pkfg;s tc rc dh le; nsus ds fy;s fo’ks"k dkj.k u gks vkSj ,sls dkj.k 

ys[kc) djuk pkfg;sA 78   157  

 Section 313 –  (i) Ef fec t of non-compliance o f mandatory provision of Section 313  Cr.P.C. –  

The accused would not be en tit led fo r acquit ta l on  the ground o f such non-compliance.  

 ( ii) If such non-compliance caused material prejudice to  the accused, the appellate Court is 

empowered to  remand the case to examine the accused again under sect ion 313 Cr. P.C. and 

may d irec t for re-tr ial o f the case from the stage of record ing of statement under sect ion 313 

Cr.P.C. – It cannot be said to  be amounting to fi l ling  up of lacuna in  the prosecution case. 

  



X 
 

 ¼i½ /kkjk 313 na-iz-la- ds vkKkid izko/kku dk vuqikyu u djus dk izHkko & vfHk;qDr ,slk 

vuqikyu u djus ds vk/kkj ij nks"keqfDr dk gdnkj ugha gksxkA 

 ¼ii½ ;fn ,slk vuqikyu u djuk vfHk;qDr ij rkfRod :i ls izfrdwy izHkko Mkyrk gS rc vihy U;k;ky; 

izdj.k dks izfrizsf"kr djus ds fy, l’kDr gksrh gS vkSj ;g funsZ’k ns ldrh gS fd /kkjk 313 n-iz-la- ds 

dFku vfHkfyf[kr djus ds izØe ls ekeys dk iqu% fopkj.k fd;k tk;sA bls vfHk;kstu ds izdj.k dh deh 

iwjk djus ds leku ugha dgk tk ldrkA 

  79   159  

 Section 357-A –  Duty o f the court to grant compensat ion to the vict im – Exp lained in  para 14.  

  vkgr~ dks izfrdj nsus dk U;k;ky; dk drZO; & fu.kZ; pj.k 14 esa Li"V fd;kA  

80 (iii)   161 

 Section 366 –  See Sec tions 3 and 27 of Evidence Act, 1872 &  Sec tions 302 and 376  (2) (f)  

of the Indian Penal Code, 1860 

ns[ksa lk{; vf/kfu;e] 1872 dh /kkjk 3 vkSj 27 ,oa Hkkjrh; n.M lafgrk] 1860 dh /kkjk 302 

vkSj 376 ¼2½ ¼,Q½  92*   181 

 Sections 438 and 439 (2 ) – When an order for cancellat ion of bail can be passed? Held, it may 

be passed on the fo llowing grounds:-  

 (a)  When the accused is found tampering with the evidence during the invest igat ion or during 

trial;  

 (b) When the person on bail commits similar  o ffences or an y heinous o ffence during  the period 

of bail; 

 (c) When the accused has absconded and tr ia l o f the case gets delayed on  that account; 

 (d) When the offence so committed by the accused had c reated serious law and order p roblem 

in the soc iety and accused had become a hazard on the peaceful living of the peop le; 

 (e)  If the High Court finds that the Lower Court gran ting  bail has exerc ised its jud ic ial power 

wrongly;  

 (f) If the High  Court or the Sessions Court f inds that the accused has misused the privi lege of 

bail;  

 (g) If the life o f the accused itself  be in  danger; 

  dc tekur fujLrh dk vkns’k ikfjr fd;k tk ldrk gS\  

vfHkfu/kkZfjr fd;k x;k] ;g vkns’k fuEu vk/kkjksa ij ikfjr fd;k tk ldrk gS %&  

 ¼a½ tc vfHk;qDr vuqla/kku ;k fopkj.k ds nkSjku xokgksa dks izHkkfor djrs gq;s ik;k tk;sA  

 ¼b½ tc vfHk;qDr tekur ij jgrs gq;s leku vijk/k ;k dksbZ xaHkhj vijk/k dkfjr djrk gSA  

  
  



XI 
 

 ¼c½ tc vfHk;qDr Qjkj gks tkrk gS vkSj bl dkj.k izdj.k dk fopkj.k foyafcr gksrk gSA  

 ¼d½ tc vfHk;qDr }kjk dkfjr vijk/k lekt esa xaHkhj dkuwu vkSj O;oLFkk dh fLFkfr mRiUu dj ns vkSj 

vfHk;qDr 'kkafr iw.kZ thou th jgs yksxksa ds fy;s ,d ladV cu tk;sA 

 ¼e½ ;fn mPp U;k;ky; ;g ikrh gS fd v/khuLFk U;k;ky; us tekur nsrs le; vius U;kf;d 'kfDr;ksa dk 

xyr rjhds ls iz;ksx fd;k gSA 

 ¼f½ ;fn mPp U;k;ky; ;k ls’ku U;k;ky; ;g ikrs gS fd vfHk;qDr us tekur ds  

fo’ks"kkf/kdkj dk nq:i;ksx fd;k gSA 

 ¼g½ ;fn vfHk;qDr Lo;a dk thou [krjs esa gksA 81*   163 

 Sections 457 and 482 –  Transportat ion of coal – Seizure of veh ic le , release of –   Law 

explained. 

  [kfut ¼voS/k [kuu] ifjogu vkSj laxzg.k dk laj{k.k½ fu;e] 2006 & fu;e 18 

¼4½ dks;ys dk ifjogu & tCr okgu dk NksM+k tkuk & fof/k le>kbZ xbZA 

  82*   164  

EVIDENCE ACT, 1872 

 

 Sections 3 and 27 –  (I) C ircumstantial evidence, tests thereo f:  

 (a)  The circumstances from wh ich an  inference of guilt is sought to be drawn, must be cogently 

and firmly estab lished; 

 (b) those circumstances should be o f a definite tendency unerring ly pointing towards the guilt  

of the accused; 

 (c) the circumstances, taken cumulatively, shou ld  form a complete chain so there is no escape 

from the conc lusion  that the cr ime was committed by the accused and none else.  

 (ii) Circumstantial ev idence –  Cautious approach, necessity of – Where the en tire 

prosecution case hinges on circumstantia l evidence, the Court must adopt cautious 

approach fo r basing the convict ion  on  c ircumstantial evidence and un less the prosecution 

evidence po in ts irresist ib ly to the guilt of the accused, it would not be sound and safe to 

base the convic tion. 

  ¼i½ ifjfLFkfr tU; lk{; dk ijh{k.k dSls fd;k tk;s Li"V fd;k x;kA 

 ¼ii½ ifjfLFkfr tU; lk{; ds ckjs esa lko/kkuh iw.kZ :[k dh vko’;drk crykbZ xbZA 

92 (i)  181  

   & (ii)*     

 Sections 3, 32 –  Sec tion 302 o f the Indian  Penal Code, 1860  

 ns[kas Hkkjrh; n.M lafgrk] 1860 dh /kkjk 302 90   179  
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 Sections 3 and 134 –  A. Appreciation o f evidence :  

 ( i)  Interested /related  witnesses – Evidence of interested witness cannot be disbelieved on the 

ground that they are related or interested witness – Close relat ionship on the contrary 

guarantees that they wou ld  be most reluctan t to spare the rea l cu lprits and falsely implicate  

innocent ones. 

 ( ii)  Minor discrepancies on trivial matters, Effect of – The witnesses are  not expected to describe the incident in 

graphic detail and with such precision as to state which member and in what manner participated in the 

commission of offence – Discrepancies which are not major and significant, do not dilute credibility of such 

witnesses. 

 ( ii i)  Examination of all the eye witnesses, whether necessary – There exists no law that the prosecution must 

examine all the eye witnesses – It is for the prosecution to decide as to how many and who should be 

examined as their witnesses for proving a case. 

  ,- lk{; dk ewY;kadu  

 ¼i½ fgrc) @fj’rsnkj xokg & fdlh lk{kh ds lk{; ij mlds fj’rsnkj ;k fgrc) xokg gksus ds vk/kkj 

ij vfo’okl ugha fd;k tk ldrk & blds foijhr fudV dk fj’rsnkj okLrfod vijk/kh dks cpkus 

vkSj fdlh funkZs"k dks fyIr djus esa vfuPNqd gksrk gSA  

 ¼ii½ rqPN ckrksa ds ckjs esa NksVs fojks/kkHkk"kksa dk izHkko & fojks/kkHkk"k tks cM+s u gks vkSj egRoiw.kZ u gks os 

xokg dh fo’oluh;rk rks de ugha djrsA 

 ¼ii i½ lHkh izR;{k lk{khx.k dk ijh{k.k djokus dh vko’;drk u gksuk & ,slk dksbZ dkuwu ugha gS fd 

vfHk;kstu dks lHkh izR;{k lk{khx.k dk ijh{k.k djokuk pkfg;s & ;g vfHk;kstu ij gS fd og ;g 

fuf’pr djs dh fdrus vkSj dkSu ls xokg viuk izdj.k izekf.kr djus ds fy, djokuk gSA 

   93*   182  

 Section 8  –  See Sections 190 and 204 o f the Criminal Procedure Code, 973.  

  ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 190 vkSj 204A 88   171  

 Sections 27 and 106 –  When sec tion  106 of the Evidence Act, 1872 is attrac ted? Held , the 

sa id provision is at tracted when it is impossib le or it is proportionately d iff icult fo r the 

prosecution to  estab lish  fac ts wh ich are str ic tly w ithin the knowledge of the accused.  

  /kkjk 106 Hkkjrh; lk{; vf/kfu;e] 1872 dc vkdf"kZr gksrh gS \ vfHkfu/kkZfjr fd;k 

x;k] ;g izko/kku rc vkdf"kZr gksrk gS tc vfHk;kstu ds fy, os rF; LFkkfir djuk vlaHko ;k vkuqikfrd 

:i ls dfBu gksrk gS tks rF; fo’ks"kr% vfHk;qDr ds Kku gSA 80 (i)  161  

 Sections 45 and 114 –  (i) Divo rce on the ground of adulterous life style of the wife – Husband 

moved an app lication  for DNA test o f h imself and the male child born to the wife – It wou ld  be 

most possib le method fo r husband to  establish and confirm the allegat ions levelled by him 

against h is wife – As DNA Testing is the most legitimate  and scien tif ically perfect method, 

applicat ion is allowed.  

 ( ii) If wife dec lines for DNA test, the allegat ion would be determined by the court, by d rawing a 

presumption  provided under Section 114 (h) of the Evidence Ac t. 

  



XIII 
 

  ¼i½ iRuh dh tkjrkiw.kZ thou’kSyh ds vk/kkj ij fookg foPNsn & ifr us ,d 

vkosnu mlds vkSj mldh iRuh ls mRiUu cPps ds Mh-,u-,- ifj{k.k ds fy;s yxk;k & ifr }kjk iRuh ds 

fo:) yxk;s x;s vfHk;ksxksa dks LFkkfir djus vkSj mldh iqf"V ds fy;s ;g lcls laHkkO; fof/k gksxh & 

D;ksafd Mh-,u-,- ijh{k.k lcls rdZ laxr vkSj oSKkfud :i ls lgh fof/k gS & vkosnu Lohdkj fd;k x;kA 

 ¼ii½ ;fn iRuh Mh-,u-,- ijh{k.k ls badkj djrh gS rc U;k;ky; }kjk vfHk;ksxksa dks /kkjk 114 ¼,p½ lk{; 

vf/kfu;e esa miyC/k mi/kkj.kk ysrs gq;s fu/kkZfjr fd;k tk ldrk gSA 

  84   167  

 Sections 63, 65, 65-A and 65-B –  Generalia specialibus non derogant means spec ia l law will  

always preva il o ver the general law – Proof of electronic record is a spec ia l provision 

introduced by the IT Act amending various provisions under the Evidence Ac t – Sec tions 59, 

65-A and 65-B of the Evidence Act are complete Code in itself – Being a special law, the 

general law under Sections 63 and 65 Evidence Act has to  yie ld . An elec tron ic record by way 

of secondary Evidence shall no t be admitted  in evidence un less the requirements under sect ion 

65-B are satisfied  – So, in the case of CD, VCD, chip etc. same shall be accompanied  by the 

certificate in terms of sec tion  65-B obtained at the t ime o f taking  the document, without which, 

the secondary evidence regarding that electronic record  is inadmissib le.  

 [State (NCT of Delhi) v . Navjot Sandhu  @ Afsan Guru AIR 2005 SC 3820  overru led ] 

 -  tujfy;k Lisf’kfycl uku MsjksxsV vFkkZr fo’ks"k  

fof/k ges’kk lkekU; fof/k ij vfHkHkkoh gksxhA bysDVªksfud vfHkys[k dks izekf.kr djuk ,d fo’ks"k izko/kku gS 

tks lwpuk vkSj izkS/kksfxd vf/kfu;e }kjk lk{; vf/kfu;e ds fofHkUu  

izko/kkuksa esa la’kks/ku }kjk yk;k x;k gSA /kkjk 59] 65,] 65ch lk{; vf/kfu;e vius vki esa ,d iw.kZ lafgrk 

gSA ,d fo’ks"k fof/k gksus ds dkj.k /kkjk 63 o 65 lk{; vf/kfu;e dh lkekU; fof/k dks >qdk nsrs gS ¼;k 

mu ij vfHkHkkoh gksrs gS½ tc rd /kkjk 65ch dh vfuok;Zrk iw.kZ ugha gksrh ,d bysDVªkfud vfHkys[k dks 

f}rh;d lk{; }kjk xzkg~; ugha fd;k tk ldrk vr% lh-Mh-] Ogh-lh-Mh- fpi vkfn ds ekeys esa muds lkFk 

/kkjk 65ch lk{; vf/kfu;e ds vuqlkj izek.k i= yxk gksuk pkfg, tks nLrkost ysrs le; izkIr fd;k tkrk 

gS & mlds fcuk bysDVªksfud vfHkys[k ds ckjs esa f}rh;d lk{; xzkg~; ugha gksrh gSA 

  

dks vksoj :YM fd;k x;k½ 83   166  

 Sections 63, 65  and 66 –  Xerox copy of power-of-a ttorney produced by the plaint if f in 

evidence – Signature and contents of the said document were admitted  b y the defendant – A 

certified  copy o f that document is a lso on record  – There is no  question  o f proving the said 

document as requ ired  under the Evidence Act.  

 Discretionary relief for specific performance – Depends upon the conduct of the parties – Where the defendant 

does not come with clean hands and suppresses material facts and evidence and mislead the court, equitable 

discretion should be exercised against him. 

  



XIV 
 

 oknh }kjk lk{; esa eq[kfr;kj ukek dh QksVks izfr izLrqr dh xbZ & bl nLrkost 

dh varjoLrq vkSj ml ij gLrk{kj gksuk izfroknh us Lohdkj fd;k Fkk & nLrkost dh ,d izekf.kr 

izfrfyfi Hkh vfHkys[k ij gS & bl nLrkost dks lk{; vf/kfu;e ds vuqlkj izekf.kr djus dh dksbZ 

vko’;drk ugha gSA 

 fofufnZ"V ikyu dk foosdh; vuqrks"k & i{kdkjksa ds vkpj.k ij fuHkZj jgrk gS & tgka izfroknh LoPN gkFkksa 

ls U;k;ky; esa ugha vkrk gS vkSj rkfRod rF; vkSj lk{; fNikrk gS rFkk U;k;ky; dks Hkzfer djus dk 

iz;kl djrk gS & lkE;iw.kZ foosdkf/kdkj mlds fo:) iz;qDr djuk pkfg;sA115 (i)   211 

  & (ii) 

 Section 113-B –  Dowry death with in  one year of  marr iage – Appreciat ion of evidence – 

Mentioning in suicide note that ‘nobody be held responsib le’ but also stat ing that all the doors 

were closed for her – She had no  o ther way ava ilab le (expec t to leave the world) –  When a 

young married  gir l f inds herself  in help less situat ion and decides to end her life,  in absence of 

any other circumstance, it is natural to  infer that she was unhappy in her matrimon ia l home – A 

su ic ide no te cannot be treated as conc lusive o f there being no one responsib le for the situat ion 

when evidence on  record categorically points to harassment for dowry.  

-  fookg ds ,d o"kZ ds Hkhrj ngst e`R;q & lk{; dk ewY;kadu & vkRegR;k ds ys[k esa 

**fdlh dks mRrjnk;h ugha ekuk tk;s** ntZ Fkk & fdUrq mlus ;g Hkh fy[kk Fkk fd mlds fy;s lHkh 

njokts can gks pqds Fks & mlds ikl vU; dksbZ jkLrk ¼dsoy lalkj dks NksM+us ds vykok½ miyC/k ugha Fkk 

& tc ,d ;qok fookfgr yM+dh vius vkidks vlkg; fLFkfr esa ikrh gS vkSj viuk thou lekIr djus dk 

fu.kZ; djrh gS] fdlh vU; ifjfLFkfr ds vHkko esa] ;g LokHkkfod :i ls vuqeku yxk;k tk ldrk gS fd 

og mlds llqjky esa uk[kq’k FkhA ,d vkRegR;k dk ys[k fuf’pk;d lk{; ugha ekuk tk ldrk D;ksafd 

mlesa fdlh dks Hkh mRrjnk;h u ekuus dk rF; fy[kk gS tgka ngst ds fy;s mls rax djus ds fcUnq ij 

lqLi"V lk{; gksA 94 (i)  184  

 Sections 137 and 138 –  See Sec tion  309  of Criminal Procedure Code, 1973 

 ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 309 78   157  

HINDU MARRIAGE ACT, 1955 

 

 Section 5  –  Presumption of marriage – When can be drawn? When a man and woman have 

cohabited continuously fo r a number of years like a spouse – The court can  draw such 

presumption . 

   fookg dh mi/kkj.kk & dc dh tk ldrh gS & tc ,d iq:"k vkSj ,d efgyk yxkrkj dbZ 

o"kks± ls Likml ds :i esa jgrs gS & rc U;k;ky; ,slh mi/kkj.kk dj ldrk gSaA 71 (ii)  146 



XV 
 

 Section 13 –  Divorce on the ground of mental cruelty – Whether refusa l to have  sexual 

intercourse fo r a long time without suff ic ient reason itse lf amounts to mental cruelty?  Held , Yes 

[Samar Gosh  v. Jaya  Gosh, (2007) 4 SCC 511  (3-Judge Bench) followed].  

  Ekkufld Øwjrk ds vk/kkj ij fookg foPNsn dh vkKfIr & D;k yacs le; rd ySafxd lgokl 

ls] fcuk i;kZIr dj.k ds] badkj djuk vius vki esa ekufld Øwjrk ds leku gS \ vfHkfu/kkZfjr fd;k x;k] 

gk¡] lehj ?kks"k fo:) t;k ?kks"k ¼2007½ 4 ,l-lh-lh- 511 rhu U;k;ewfrZx.k dh ihB dk vuqlj.k fd;k 

x;k]A 85   169  

 Section 13 –  See Sections 45 and 114 o f the Evidence Ac t, 1872   

     ns[ksa lk{; vf/kfu;e] 1872 dh /kkjk 45 vkSj 114 84   167  

HINDU SUCCESSION ACT, 1955  

 

 Sections 4, 6  and 8  –  Su it fo r part it ion by grandson – After coming into force of the Hindu 

Succession Act, 1956 grandson has no  b irth r ight in the propert ies of   g randfather and he 

cannot c la im part ition  during the life time o f his father.  

 iksrs }kjk foHkktu dk okn & fgUnw mRrjkf/kdkjh vf/kfu;e] 1956 ds izHkko esa vkus 

ds ckn iksrs dks mlds nknk dh laifRr esa tUe ls dksbZ vf/kdkj ugha gksrk gS vkSj og mlds irk ds thou 

dky esa foHkktu dk nkok ugha dj ldrkA 86*   170  

INDIAN PENAL CODE, 1860 

 

 Sections 53, 279, 337 and 304-A –  (i) B y driv ing the jeep on the pub lic  road in a rash and 

negligent manner, the accused had endangered the life o f one vict im who d ied and another 

who got in ju red – Trial court found h im gu ilty  for offences punishable under Section 279, 337, 

304-A IPC and sentenced h im to undergo six months and two years R.I. with fine o f Rs. 2,500 – 

ASJ, in appeal, upheld the order of trial court – High Court, in revision , reduced the sentences 

to period already undergone  – The Apex Court set  aside the order of the High Court and   

restored  the sentence imposed by the Trial Court.      

 ( ii)  Duty o f court to award  adequate sentence – Reiterated . 

 -  ¼i½ vfHk;qDr us yksdekxZ ij thi dks mrkoysiu vkSj mis{kk ls 

pykdj ,d vkgr~ dk thou [krjs esa Mkyk ftldh e`R;q gks xbZ vkSj nwljk vkgr~ ?kk;y gqvk & fopkj.k 

U;k;ky; us mls vijk/k /kkjk 279] 337] 304, Hkk-n-la- esa nks"kh ik;k vkSj mls 6 ekg vkSj 2 o"kZ  dk n.M 

vkSj :i;s 2500@& vFkZn.M fd;k & vij l= U;k;k/kh’k us vihy esa fopkj.k U;k;ky; ds vkns’k dks 

dk;e j[kk & mPp U;k;ky; us iqujh{k.k esa n.M dks vfHkj{kk esa xqtkjh xbZ vof/k rd de fd;k & 

loksZPp U;k;ky; us mPp U;k;ky; ds vkns’k dks vikLr fd;k vkSj fopkj.k U;k;ky; }kjk vf/kjksfir n.M 

dks iqu% dk;e fd;kA  

 ¼ii½ U;k;ky; ds ;qfDr;qDr n.M dks nsus ds dRrZO; dks iqu% cryk;k x;kA 

  87   170 
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 Section 120-B –  See Sec tions 190 and 204 of the Criminal Procedure Code, 973 

 -  ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 190 vkSj 204  88  171  

 Sections 120-B, 420 and 468 –  See Sec tions 197 and 482 of The Criminal Procedure  Code, 

1973 

 -  ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 197  vkSj 482 

  76   153  

 Section 300 Exception 1 and Section 302 –  ( i) When exception 1  of Sec tion  300 IPC is 

att racted? Held, where the following  ingredients of exception  1 are satisf ied then the same is 

att racted:  

 a.  The deceased must have g iven provocation to the accused;  

 b. The provocation  so given must have been grave;  

 c. The provocation  g iven by the deceased must have been sudden; 

 d. The offender by reason o f such grave and sudden provocation must have been deprived of 

his power of self-contro l; and  

 e.  The offender must have killed  the deceased or any other person by mistake or acc ident 

during  the continuance of the deprivation  o f the power o f se lf -con trol.  

 ( ii) Grave provocation with in the meaning o f Exception  1 o f Sec tion  300 IPC is a provocation 

where judgment and reason take leave of the offender and vio lent passion  takes over –  

“Provocation” has been defined by Oxford  D ic tionary, as an ac tion , insu lt,  etc . that is l ikely to 

provoke physical re ta liat ion – The term “grave” only adds an element of virulent intensity to  

what is otherwise like ly to  provoke reta liat ion. 

  ¼i½ /kkjk 300 dk viokn ,d dc vkdf"kZr gksrk gS \ 

vfHkfu/kkZfjr fd;k x;k] tc viokn ,d ds fuEufyf[kr ?kVd larq"V gksrs gS rc og vkdf"kZr gksrk gS % 

 ,- e`rd }kjk vfHk;qDr dks izdksiu fn;k tkuk pkfg,A 

 ch- fn;k x;k izdksiu xaHkhj gksuk pkfg,A  

 lh- e`rd }kjk fn;k x;k izdksiu vpkud gksuk pkfg,A  

 Mh- ,sls xaHkhj vkSj vpkud izdksiu }kjk vfHk;qDr mlds Lo;a fu;a=.k dh 'kfDr ls oafpr gks pqdk gks] 

vkSj 

 b- vfHk;qDr }kjk vkgr~ dks ;k fdlh vU; O;fDr dks =qfVo’k ;k nq?kZVuko’k ekj fn;k tkuk  pkfg, 

tks fd yxkrkj mlds Lo;a fu;a=.k dh 'kfDr ls oafpr gksus ds dkj.k fd;k tkuk  pkfg,A 

 ¼ii½ /kkjk 300 ds viokn ,d ds vFkZ esa xaHkhj izdksiu ,slk izdksiu gksrk gS tgka vfHk;qDr dh fu.kZ; vkSj 

rdZ ;k foosd cqf) lekIr gks tkrh gS vkSj /kS;Z lekIr gks tkrk gSA **izdksiu** dks vkWDlQksMZ fMD’kujh 

esa ,d fØ;k] vieku vkfn ds :i esa ifjHkkf"kr fd;k x;k gSA izdksiu 'kkjhfjd izfr’kks/k ds leku gSA 

'kCn xaHkhj dsoy dVqrk ds rRo dh rhozrk dks c<+k nsrk gSA 89   177 
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 Section 302 –  (i)  Death – Suicide or homicide – Burn injury case – Injuries found on neck and 

below the body upto legs – If one is to pour kerosene on oneself, it is normal human conduc t to 

pour it o ver the head and in any case, not on the face by sparing  the head – Theory of su ic ide 

unacceptable.  

 ( ii) Sett ing afire another person after pouring  kerosene – It is an act which  is likely to  cause 

death of such person – Offence o f murder is complete – Convict ion held, proper.  

  ¼i½ e`R;q & vkRegR;k ;k ekuo o/k & tyus ls vk;h pksV dk izdj.k & pksVs xnZu vkSj 

'kjhj ds fupys Hkkx esa Vkaxks rd ikbZ xbZ & ;fn dksbZ Lo;a ij dsjksflu mMs+yrk gS rks ;g lkekU; 

ekuoh; vkpj.k gS og flj ls mM+syrk vkSj fdlh Hkh n’kk esa flj dks cpkrs gq;s psgjs ij ;k 'kjhj ds vU; 

Hkkx ij ugha mM+syrk gS & vkRegR;k dh dgkuh Lohdkj ;ksX; ugha ikbZ xbZA  

 ¼ii½ vU; O;fDr ij dsjksflu mMs+yus ds ckn vkx yxkuk & ;g ,slk ÑR; gS ftlls ml O;fDr dh e`R;q 

dkfjr gksxh & gR;k dk vijk/k iw.kZ gks tkrk gS & nks"kflf) mfpr ikbZ xbZA 

  90   179  

 Section 302 –  Murder tr ial – Circumstantial evidence – Theory o f last seen together – 

Deceased was last seen with the accused – His dead body was found soon thereafte r – Certain 

art ic les belonging  to the deceased were recovered from the custody o f accused and his uncle 

at their instance –  Convic tion  held proper. 

  gR;k dk fopkj.k & ifjfLFkfr tU; lk{; & vafre ckj lkFk ns[ks tkus dk fl)kar & e`rd 

vfHk;qDr ds lkFk vafre ckj ns[kk x;k & mlds Bhd i’pkr~ mldk e`r 'kjhj ik;k x;k & e`rd ls 

lacaf/kr dqN oLrq,¡ vfHk;qDr vkSj mlds pkpk ls mudh fu’kknsgh ls cjken gqbZ & nks"kflf) mfpr ik;h 

xbZA 91*   180  

 Section 302 r/w/s 147, 148 and 149 – B.Unlawful assembly  – Necessity  for constitut ionof – 

Some overt act on the part of each member, exception  of – Observat ion made in  the case of 

Baladin and  others v. State of Uttar Pradesh, AIR 1956 SC 181  (4-Judge Bench) that mere 

presence in an assembly does not make a person, who is p resent as a member of the unlawful 

assembly unless it  is shown that he had done something  or omitted  to do something  wh ich 

would make h im a member of any un lawful assembly or unless the case falls under sect ion 142 

IPC, cannot be treated  as laying down an unqualified  proposit ion of law – Knowing that an 

assembly is an unlawfu l assembly if a person continues to  remain  present there, not because 

of id le curiosity but continues to stay there in prosecution  of common objec t of the unlawful 

assembly, he is vicar iously liab le  for the acts committed  by the unlawfu l assembly.  

 ch- voS/k lHkh & izR;sd lnL; dk dqN ÑR; gksus dh 

vko’;drk dk viokn & le>k;k x;kA 93*   182  

 Sections 302, 304-B and 498-A –  When charge under sec tion 302 IPC shall be framed along 

with sec tion  304-B IPC? Held , where there is evidence, either direct or c ircumstantial, to show 

that the o ffence falls under sec tion  302 IPC, the tr ial court should frame the charge under 

sect ion 302 IPC even if the po lice has no t expressed any opinion  in that regard in  the report   

under sec t ion 173 (2) o f Cr. P.  C. 
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 - - dc /kkjk 304 ch Hkk-n-la- ds vkjksi ds lkFk /kkjk 302  

Hkk-n-la- dk vkjksi fojfpr fd;k tk;sxk \ vfHkfu/kkZfjr fd;k x;k] tgka ,slh izR;{k ;k ifjfLFkfr tU; 

lk{; gks tks ;g n’kkZrh gks dh vijk/k /kkjk 302 Hkk-n-la- esa vkrk gS] fopkj.k U;k;ky; dks /kkjk 302    

Hkk-n-la- dk vkjksi fojfpr djuk pkfg;s pkgs iqfyl us mlds izfrosnu /kkjk 173 ¼2½ n.M izfØ;k lafgrk esa 

vius izfrosnu esa bl laca/k esa dksbZ jk; ugha nhA 

  77 (i)   155 

 Sections 302 and 364-A –   Recovery of dead body from covered gutters and personal 

belong ings of the deceased from o ther p laces d isclosed by the accused stood fully proved – It  

casts a duty on the accused to  give proper explanation –  If accused failed  to g ive an 

explanat ion, it  p rovides an additional c ircumstance against the accused.  

 -  ,d <dh gqbZ ukyh ls e`r 'kjhj vkSj èrd ds O;fDrxr lkeku vU; LFkku ls 

vfHk;qDr dh lwpuk ij cjken gksuk iw.kZr% izekf.kr gqvk & ;g vfHk;qDr ij drZO; vf/kjksfir djrk gS fd 

og mldk mfpr Li"Vhdj.k ns & ;fn vfHk;qDr Li"Vhdj.k nsus esa vlQy jgrk gS rks ;g vfHk;qDr ds 

fo:) ,d vfrfjDr ifjfLFkfr gksrh gSA 80 (ii)   161 

 Sections 302 and 376 (2) (f) –  (i i i) Gang rape and murder – Circumstant ial evidence, 

appreciation  o f. 

  ¼ii i½ lkewfgd cykRlax vkSj gR;k & ifjfLFkfr tU; lk{; dk ewY;kadu 

e`R;q n.M lacaf/kr ifjfLFkfr;k¡ crykbZ xbZA 92 (iii )*   181 

 Sections 304-B, 306 and 498-A –  Mother and brother were acquitted  by the High  Court – 

Claim fo r parity b y husband  –  The husband is not only pr imarily responsib le for safety of his 

wife, he is expected to be conversant with her state of mind more than any o ther relat ive – If  

the wife commits su ic ide by se tt ing herself on  fire , preceded by dissat isfact ion of the husband 

and his family w ith dowry, the inference of harassment against the husband may be patent – 

Responsib ility o f the husband towards h is wife is qualita tively d ifferen t and h igher as against  

his other relat ives –  So the case of the husband stands on a dif ferent foo ting . 

  mPp U;k;ky; }kjk ekrk vkSj HkkbZ dks nks"keqDr fd;k x;k gS & ifr 

}kjk lekurk dk nkok & ifr izkFkfed :i ls u dsoy mldh iRuh dh lqj{kk ds fy;s mRrjnk;h gksrk gS 

cfYd mlls ;g vk’kk dh tkrh gS fd og iRuh dh ekufld n’kk ls vU; fj’rsnkjksa dh rqyuk esa vf/kd 

ifjfpr gksrk gS & ;fn iRuh Lo;a dks vkx yxkdj vkRegR;k djrh gS] tks dh ifr vkSj mlds ifjokj ds 

lnL;ksa ds ngst ds dkj.k vlarq"V gksus ls fd;k tkrk gS ,sls esa ifr ds fo:) rax djus dk vuqeku Li"V 

gksrk gS & ifr dk mldh iRuh ds izfr nkf;Ro xq.kkRed :i ls vU; fj’rsnkjksa dh rqyuk esa vf/kd gksrk 

gS & vr% ifr dk ekeyk fHkUu Lrj dk gksrk gSA 94 (ii)   184 

 

 Sections 363 and 376 – See Sections 164 and 439 of the Criminal Procedure Code, 1973. 

 /kkjk 363 vkSj 376 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 164 vkSj 439A  

  95*   185 
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 Section 376 – (i) D irec tions issued in Delhi Domest ic Working  Women’s Forum v. Union of India 

and others,  (1995) 1 SCC 14   reiterated. 

 ( ii) Sexual assault cases, how to  be dealt  w ith?  Hon’ble the Apex Court made some important 

observat ions – The vic tim o f rape should generally be examined by a  female doctor –  She 

should  be provided the help of a psych iatr ist –  Medical report should be prepared exped it iously 

and the doc tor should examine the vict im o f rape thorough ly and give h is/her op inion with  all  

possib le angles e.g . op in ion regarding  the age taking into considerat ion the number of teeth, 

secondary sex characters and rad iological test, e tc . –  The Invest igat ing Off icer must ensure 

that the vic tim of rape shou ld  be hand led carefully by lady police offic ial/officer, depend ing 

upon the availabilit y of such offic ia l/off icer –  The vic tim should be sent fo r med ical examinat ion 

at the ear liest  and her statement shou ld  be recorded by the I.O. in the presence of her family 

members making the vic tim comfortable except in  incest cases –  In vest igat ion should be 

completed  at the ear liest to avo id the bail to the accused on technicalit ies as provided under 

Section 167 Cr.P.C. and final report should be submitted  under Sec tion  173 Cr.P.C. at the 

earliest.  

  ¼i½  U;k; n`"Vkar nsgyh MksesfLVd ofdZax foesUl Qksje fo:) ;wfu;u vkWQ bafM;k vkSj vU;] 

¼1995½ 1 ,l-lh-lh- 14 esa fn;s x;s funsZ’k iqu% cryk;s x;sA  

 ¼ii½ ySafxd geys ds ekeyksa dks fdl rjg fy;k tk;s & ekuuh; loksZPp U;k;ky; us dqN egRoiw.kZ 

fVIif.k;k¡ dh & cykRdkj dh ihfM+r dk ijh{k.k lkekU;r% efgyk fpfdRld }kjk fd;k tkuk pkfg;s & 

mls fdlh euksoSKkfud dh lgk;rk miyC/k djkuk pkfg;s & fpfdRlk izfrosnu 'kh?kz rS;kj djuk pkfg, 

vkSj MkWDVj dks vkgr~ dk foLrkj ls ijh{k.k djus ds ckn viuh jk; nsuk pkfg, vkSj lHkh n`f"Vdks.k ls 

jk; nsuk pkfg, tSls mez ds ckjs esa jk;] nkarksa dh la[;k] f}rh;d ySafxd fof’kf"V;k¡ vkSj jsfM;ks ykWftady 

ijh{k.k vkfn( vuqla/kku vf/kdkjh dks ;g lqfuf’pr djuk pkfg;s dh cykRdkj ls ihfM+r efgyk ds lkFk 

lko/kkuh iwoZd ,d efgyk iqfyl vf/kdkjh }kjk gsaMy djuk pkfg,] ;fn efgyk iqfyl vf/kdkjh miyC/k 

gksA vkgr dks 'kh?kzrk ls esfMdy ijh{k.k ds fy;s Hkstuk pkfg, vkSj mlds dFku vUos"k.k vf/kdkjh }kjk 

mlds ifjokj ds lnL;ksa dh mifLFkfr esa ysuk pkfg,A vuqla/kku 'kh?kzrk ls iw.kZ dj ysuk pkfg, rkfd 

vfHk;qDr dks rduhdh vk/kkjksa ij /kkjk 167 n-iz-la- dh rgr tekur u fey tk;s vafre izfrosnu esa 'kh?kz 

izLrqr djuk pkfg,A 96   186  

 Sections 376, 377,  417 and 420 –  See Sec tion 53-A of Ind ian Penal Code, 1860. 

  ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 53&,A 

  97*   181  

 Sections 498-A and 306 –  See Section 31  o f the Criminal Procedure Code, 1973 

 -  ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 31 74   150 
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JUDICIAL SERVICE PAY REVISION, PENSION AND OTHER RETIREMENT 

BENEFITS RULES, 2003 

 

 Rules 9  and 11-A –  (i) Labour judiciary – Salary and dearness allowance, payment o f – 

Presid ing Officers o f the Labour Court and the Judges o f the Industrial Court are ent it led to the 

pay scale at par w ith the Civil Judges and Distric t Judges as well as in the matter o f pay 

f ixat ion also – Further held, members of the Labour Judiciary are ent it led to dearness 

allowance at the same rate as that of serving judic ial off icer. 

 (ii) Petrol allowance and other benefits, payment of – Held, these benefits are given to a judicial officer not on the 

basis of statutory rules but based on executive instructions and as this was a decision based on the policy of 

executive discretion of the State Government, parity in this regard cannot be extended to the members of the 

Labour Judiciary. 

 - ¼i ½ Je U;k; ikfydk & osru vkSj eagxkbZ HkRrk dk Hkqxrku & Je U;k;ky; ds 

ihBklhu vf/kdkjh vkSj vkS|ksfxd U;k;ky; ds U;k;k/kh’k Hkh flfoy tt vkSj ftyk tt ds leku osru 

ikus ds vf/kdkjh gS vkSj mlh vuqlkj mudk osru fu/kkZj.k djokus ds vf/kdkjh gS Je U;k; ikfydk ds 

lnL; Hkh eagxkbZ HkRrk vU; U;kf;d vf/kdkfj;ksa ds leku ikus ds vf/kdkjh gSA  

 ¼ii½ isVªksy ,ykmal vkSj vU; lqfo/kkvksa dk Hkqxrku fd;k tkuk & vfHkfu/kkZfjr fd;k x;k] ;s ykHk U;kf;d 

vf/kdkjh dks oS/kkfud fu;eksa ds vk/kkj ij ugha fn;s tkrs gSa cfYd iz’kkldh; funsZ’k ds vk/kkj ij fn;s 

tkrs gSa buds laca/k esa Je U;k; ikfydk ds lnL;ksa dks lekurk ds vk/kkj ij Hkqxrku ugha fd;k tk 

ldrk gSA 98*   189  

LAND ACQUISITION ACT, 1894 

 

 Section 23 –  (i) Assessment of compensat ion – Deductions for development o f land  –  It can 

sway back and fo rth – Can only be determined after carefu lly consider ing factors such as size  

of land, nearness to  deve loped area, etc .  

 ( ii) Determination  of market value of land –  Comparat ive sa le method – Sale instances in 

relat ion to  small p iece of land situated near the acquired land can be considered, subjec t to:- 

 (a)  Reasonable deductions for developmental costs that will be incurred in the future and,  

 (b) The evidence that these lands can be compared to the acquired land in terms of its vic in ity 

and the comparab le benefits and advantages.  

 ( ii i) In  this case sixt y percent deduction on market value of acquired land fo r development 

expenses allowed. 
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  ¼i½ izfrdj fu/kkZj.k & Hkwfe ds fodkl ds fy;s dVkSfr;k¡ & budk fu/kkZj.k dqN dkjdksa tSls 

Hkwfe dk vkdkj & fodflr {ks= ls lehirk vkfn ij lko/kkuh iwoZd fopkj djds fd;k tk ldrk gSA 

 ¼ii½ Hkwfe dk cktkj ewY; fu/kkZfjr djuk & rqyukRed foØ; fof/k & vf/kxzfgr Hkwfe ds ikl dh de 

vkdkj dh Hkwfe ds foØ; mnkgj.k Hkh fopkj esa fy;s tk ldrs gSa ysfdu %& 

 ¼,½ Hkfo"; esa yxus okyk fodkl [kpZ ds fy;s ;qfDr;qDr dVkSrh]  

 ¼ch½ ,slk lk{; gksuk pkfg, dh ml Hkwfe dh rqyuk vf/kxzfgr Hkwfe ls dh tk ldrh gS D;ksafd og 

vf/kxzfgr Hkwfe ls fudV gS vkSj mlds ykHk vf/kxzfgr Hkwfe ds leku gS blfy;s rqyuk ds ;ksX; gSA  

 ¼ii i½ bl ekeys esa vf/kxzfgr Hkwfe ds cktkj ewY; esa 60 izfr’kr dVkSrh fodkl [kpZ ds fy;s ekuh xbZA
 99   190  

MINERALS (PREVENTION OF ILLEGAL MINING, TRANSPORTATION AND 

STORAGE) RULES, 2006   

 

 Rule 18 (4), Proviso –  See Sections 457 and 482 of Cr iminal Procedure Code, 1973. 

ns[kas n.M izfØ;k lafgrk dh /kkjk 457 vkSj 482A 82   164  

MOTOR VEHICLES ACT, 1988 

 

 Sections 2 (30), 50 (1 ) (a) ( i)  and 168 –  Who is owner for the purpose of Section 168 M.V. 

Ac t, 1988? Held, a person who is the reg istered owner of a motor veh icle can be termed as 

‘owner’ for the purpose o f section 168 of the M.V. Act unless the o ther party is in a posit ion to 

estab lish that it is a case of hire-purchase agreement, lease agreement or hypothecation 

agreement and in that case, the person in possession of veh icle  may also  be called as ‘owner’. 

  /kkjk 168 eksVj;ku vf/kfu;e] 1988 ds mn~ns’; ls okgu 

Lokeh dkSu gS \ vfHkfu/kkZfjr fd;k x;k] ,d O;fDr tks okgu dk iathÑr Lokeh ;k jftLVMZ vksuj gS mls 

/kkjk 168 eksVj;ku vf/kfu;e ds mn~ns’; ls Lokeh dgk tkrk gS tc rd dh nwljk i{k bl fLFkfr esa u 

gks dh og ;g LFkkfir dj ns dh ;g gk;j ijpsl vuqca/k] yht vuqca/k ;k gkbiksfFkds’ku vuqca/k dk 

ekeyk gS vkSj ml n’kk esa og O;fDr tks okgu ds vkf/kiR; esa gS og Hkh Lokeh dgykrk gSA  

100   193 

 Sections 2 (30) and 168 – (i) Who is the owner of a motor vehicle especially in case of hire-purchase 

agreement? Held, a person in whose name a motor vehicle stands registered is the owner of the vehicle and in 

case of hire-purchase agreement or an agreement of hypothecation, the person in possession of the vehicle 

under the agreement is the owner. 

 (ii) Who is liable to pay compensation where vehicle is subject to hire-purchase agreement?  If the vehicle is 

insured, the insurer is liable to pay compensation otherwise the person in possession of the vehicle under such 

agreement is liable to pay compensation. 

  



XXII 
 

  ¼i½ ,d okgu Lokeh dkSu gS fo’ks"kr% gk;j ijpsl vuqca/k ds ekeys esa \ 

vfHkfu/kkZfjr fd;k x;k] ,d O;fDr ftlds uke ls okgu iathÑr ;k jftLVMZ gksrk gS og okgu Lokeh gS 

vkSj gk;j ijpsl vuqca/k ;k gkbiksfFkds’ku vuqca/k ds ekeyksa esa og O;fDr ftlds vkf/kiR; esa okgu gksrk 

gS og Lokeh gksrk gSA 

 ¼ii½ tgka okgu gk;j ijpsl vuqca/k ds v/khu gks izfrdj ds fy, dkSu mRrjnk;h gksrk gS \ ;fn okgu 

chfer gS rks chek djus okyk ¼chek daiuh½ izfrdj ds fy, mRrjnk;h gksrh gS vU;Fkk og O;fDr ftlds 

vkf/kiR; esa vuqca/k ds v/khu okgu gksrk gS og izfrdj ds fy, mRrjnk;h gksrk gSA  

    101   194 

 Section 166 –  Assessment of compensation  in death cases –  Income o f house wife,  

assessment o f – It is d iff icu lt  to monetize the domestic work done by a house wife – Looking to 

the domest ic services and contribution made by her to the house, is reasonab le to fix her 

income at Rs. 3,000/- per month. 

  èR;q izdj.kksa esa izfrdj dk fu/kkZj.k & x`g Lokfeuh ;k gkml okbZQ dh vk; & ,d x`g 

Lokfeuh }kjk fd;s x;s xg̀ dk;ks± dh dher fudkyuk dfBu gS & mlds }kjk dh xbZ ?kjsyw lsokvksa vkSj 

?kj esa fd;s x;s ;ksxnku dks ns[krs gq;s ;g ;qfDr;qDr gksxk dh mldh vkenkuh 3000@& :i;s izfrekg 

fu;r dh tk;sA  102   195 

 Section 166 –  Whether deduction of ex gra tia  payment from compensation  is permissib le? 

Held , No – The State Government, Union  o f India and their  undertakings wh ich include bank 

has issued a policy specifying the fac t on  an  applicat ion  filed by the family members, if  

compassionate appointment was not made then ex  gratia  is payab le to  such family –  So ex 

gratia  payment cannot be deducted  from compensation. 

  D;k izfrdj esa ls ,Dlxzsfl;k dk Hkqxrku de fd;k tkuk ¼vFkkZr dkVk tkuk½ vuqer gS \ 

vfHkfu/kkZfjr fd;k x;k] ughaA jkT; ljdkj o Hkkjr la?k vkSj mlds v/khu m|e ftlesa cSad Hkh 'kkfey gS] 

mUgksaus ,d uhfr tkjh dh gS dh ;fn ifjokj ds lnL; }kjk vuqdaik fu;qfDr dk vkosnu fd;k tkrk gS o 

vuqdaik fu;qfDr ugha nh tkrh gS rc ifjokj dks ,Dlxzsfl;k jkf’k Hkqxrku dh tk;sxh vr% ;g jkf’k 

izfrdj esa ls ugha dkVh tk ldrhA 

   103   196 

 Section 168 –  ( i) Assessment of compensat ion in  death case –  Future prospects fo r bank 

manager aged 27 years –  50  % o f annual income to be added under the head of future 

prospec ts.  

 ( ii)  Assessment o f compensation  in death case – Claimants are parents – What is appropriate 

mult ip lier?  Appropriate mult ip lier is 11 as per the age of the parents.   

 ( ii i) Rs. 25,000  was awarded as funeral expenses accord ing to  the princ ip les la id  down by the 

Apex Court in  Rajesh v.  Rajbir S ingh, 2013 ACJ 1403 . 
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 ¼i½ e`R;q izdj.k esa izfrdj fu/kkZj.k & 27 o"khZ; cSad eSustj ds fy, Hkfo"; dh laHkkouk,Wa & 

okf"kZd vk; dk 50 izfr’kr Hkfo"; dh laHkkouk ds 'kh"kZ esa tksM+k tk;sA 

 ¼ii½ e`R;q izdj.k esa izfrdj dk fu/kkZj.k & vkosndx.k ekrk&firk & mfpr xq.kkad D;k gS & ekrk&firk dh 

mez ls 11 dk xq.kkad mfpr xq.kkad gSA 

 ¼ii i½ nkg laLdkj [kpZ 25000@& :i;s ekuuh; loksZPp U;k;ky; }kjk U;k; n`"Vkar jkts’k fo:) jktchj 

flag] 2013 ,-lh-ts- 1403 esa izfrikfnr fl)kar ds vuqlkj vokMZ fd;s x;sA 

   104   197 

MOTOR VEHICLES RULES, 1989 (CENTRAL) 

 

 Rule 55 –  See Sections 2  (30), 50 (1 ) (a) ( i) and 168 of the Motor Vehicle Ac t, 1988 

  ns[ksa eksVj;ku vf/kfu;e] 1988 dh /kkjk 2 ¼30½] 50 ¼1½ ¼,½ ¼i½ vkSj 168 

   100  193 

MUSLIM LAW: 

 

 Prompt Dower – Suit for declarat ion and permanent injunction fi led by p laint iff /wife against  

defendant/husband alleging that the suit plot was given to  the plaint iff on account o f Prompt 

Dower by the defendant – Nikahnama  contains rec itals of su it plo t – Defendant objec ted the 

admissibil ity of that document for want o f stamp duty – Held, suit plot was assigned by the 

defendant to plaint iff in lieu  of Mahr at the t ime o f marriage – The document is Marriage 

Cert ificate and simple Hiba  –  Document does not at trac t any stamp duty – Admissib le in  

evidence. 

 esgj&,&eqlTty & oknh @iRuh }kjk izfroknh@ifr ds fo:) ?kks"k.kk vkSj LFkk;h  

fu"ks/kkKk ds fy;s okn is’k fd;k x;k & ;g vfHkopu fd;k x;k fd oknxzLr IykV oknh dks izfroknh }kjk 

esgj&,& eqlTty ds dkj.k fn;k x;k & fudkg ukes esa oknxzLr IykV nsus ds rF; lekfo"V Fks & 

izfroknh us bl nLrkost dks LVkEi M~;wVh ds vHkko ds dkj.k lk{; esa xzkg~; gksus ds ckjs esa vkifRr dh & 

vfHkfu/kkZfjr fd;k x;k] oknxzLr IykV izfroknh }kjk oknh dks fookg ds le; esgj ds ,ot esa fn;k x;k 

& ;g nLrkost fookg dk izek.k gS vkSj lk/kkj.k fgck gS & nLrkost ij dksbZ LVkEi M~;wVh vkdf"kZr ugha 

gksrh gS & ;g lk{; esa xzkg~; gSA  

    105   199 

NEGOTIABLE INSTRUMENTS ACT, 1881 

 

 Section 138 –  Territor ia l jur isdict ion fo r complaint under section 138 N.I. Act –  Issuance of 

demand notice from place ‘D’ or deposit of the cheque in  place ‘D ’ bank  by the payee  or 

receip t of the notice by the accused demand ing payment in place ‘D’ will not con fer ju risd ict ion 

upon the Courts in place ‘D’ – Place where the drawee bank which dishonoured the cheque is 

situated has jurisdict ion to enterta in  the complaint and take cognizance of the o ffence under 

sect ion 138 N.I. Act –  Dashra th  Rupsingh Ra thod v.  State of Maharashtra , AIR 2014  SC 3519 

followed. 
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 /kkjk 138 ,u-vkbZ- ,DV ds ifjokn ds fy;s izknsf’kd {ks=kf/kdkj & LFkku ^Mh^ ls ekax lwpuk 

i= tkjh djuk ;k LFkku ^Mh^ ds cSad esa is;h }kjk pSd tek djuk ;k vfHk;qDr dks LFkku ^Mh^ esa Hkqxrku 

djus dk lwpuk i= izkIr gksuk LFkku ^Mh^ ds U;k;ky;ksa dks dksbZ  

{ks=kf/kdkj ugha nsxk & LFkku tgka pSd tkjh djus okys dk og cSad ftlus pSd vuknfjr fd;k fLFkr gS 

ogh /kkjk 138 ,u-vkbZ- ,DV ds vijk/k dk ifjokn xzg.k djus vkSj laKku ysus dk {ks=kf/kdkj gksxk &         

  dk vuqlj.k 

fd;k x;kA   106   200 

 Section 138 –  Though “stop  payment” instructions have been given by drawer to the bank, 

offence pun ishab le under sec tion  138 N.I. Act is made out – Compla inant had failed  to 

discharge h is ob ligations as per agreement by no t repair ing/replacing the damaged USP 

system  or conten ts o f the reply sent by the accused were no t disclosed in  the compla in t-these 

facts a re matter o f evidence. 

  ;|fi **Hkqxrku jksds** ;k LVki isesUV ds funsZ’k cSad dks pSd tkjh djus okys us fn;s Fks] /kkjk 

138 ,u-vkbZ- ,DV ds v/khu n.Muh; vijk/k curk gS & ifjoknh vuqca/k ds  

v/khu {kfrxzLr ;w,lih flLVe dks lq/kkjus @fjIysl djus esa vlQy jgk ;k mlus vfHk;qDr ds tokc ds 

rF;ksa dks ifjokn esa izxV ugha fd;k & ;s rF; lk{; dh fo"k;oLrq gSaA 

   107   201 

 Sections 138 and 141 – (i) V icarious liab ility of D irec tor of Company – There must be spec if ic  

averments against the Director showing as to how and in  what manner he was responsib le for  

the conduct of the business o f the Company. 

 ( ii) D ishonoured  Cheques were issued by vir tue of Letter of Guarantee as per compla inant – 

Letter o f Guarantee gives way to civil l iability – Compla inant can always pursue the remedy 

before appropriate Court –  Such  Dishonour of Cheques would not make alleged Director of 

Company liable under section  138 of the N.I.  Act. 

 ¼i½ daiuh ds lkFk mlds lapkyd dk la;qDr nkf;Ro & lapkyd ds fo:) 

fof’k"V vfHkdFku gksuk pkfg;s tks ;g n’kkZrs gks dh lapkyd dSls vkSj fdl rjhds ls daiuh ds dk;Z vkSj 

O;kikj ds fy;s mRrjnk;h gSA 

 ¼ii½ ifjoknh ds vuqlkj vuknfjr pSd ysVj vkWQ X;kjUVh dh otg ls tkjh fd;s x;s Fks & ysVj vkWQ 

X;kjUVh flfoy nkf;Ro iznku djrh gS & ifjoknh mfpr U;k;ky; ds le{k mipkj ys ldrk gS & ,sls 

vuknfjr pSd daiuh ds lapkyd dks /kkjk 138 ,u-vkbZ- ,DV ds v/khu nk;h ugha cukrs gSA  

    108   202 

 Sections 138, 142 and 145 –  (i) Can compla int be f i led by a power-o f-at torney holder? Held,  

Yes – Filing  o f complaint under Section 138 NI Ac t th rough power-of-attorney is perfectly legal 

and competent – A.C. Narayanan v. State of Maharashtra , (2014) 11 SCC 790  (3 -Judge Bench) 

relied on. 
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 ( ii) If power-o f-attorney holder has possessed personal knowledge o f the transactions, he can 

depose and ver ify the conten ts of the complain t.   

 ( ii i) Where the complainant herself has come in the witness box, no need to examine power-o f-

attorney holder as a w itness.  

  ¼i½ D;k ifjokn eq[kfr;kj }kjk izLrqr fd;k tk ldrk gS \ vfHkfu/kkZfjr] gk¡ 

/kkjk 138 ,u-vkbZ- ,DV dk ifjokn eq[kfr;kj }kjk izLrqr djuk iwjh rjg oS/kkfud vkSj l{ke gS & U;k; 

n`"Vkar  ¼rhu U;k;ewfrZx.k dh 

ihB½ ij fo’okl fd;k x;kA  

 ¼ii½ ;fn eq[kfr;kj ukek /kkjd dks laO;ogkj dk O;fDrxr Kku gks rks og dFku ns ldrk gS vkSj ifjokn 

dh varjoLrq dks lR;kifr dj ldrk gSA 

 ¼ii i½ tgka ifjoknh Lo;a lk{; d{k esa vk xbZ gks & ogka eq[kfr;kj ukek /kkjd dks lk{kh ds :i esa ifjf{kr 

djokuk vko’;d ugha FkkA  109   203 

PREVENTION OF CORRUPTION ACT, 1988 

 

 Sections 7 and 13 (1 ) (d) r/w/s 13 (2) –  (i) Mutation  work  – Il legal grat if ication  – Incompetency 

of the accused, non-effec t of –  The accused Patwari alleged ly received il lega l grat ification for 

mutat ion work in  Revenue Department – It  was p leaded on h is behalf that he was not 

competent in mutation and regarding  issuance of Rin Pustika  – Therefore, had no occasion to 

demand bribe –  Held , the fact that the Patwari was a key person to initiate the proceed ings, 

was suff ic ient to give an  impression  to the complainant that the accused would be help fu l in  

the process of mutation and preparation o f Rin Pustika  – Therefore, it does not make any 

dif ference if  the accused Patwari is not competent to make mutation. 

 ( ii)  Demand and acceptance of il lega l grat ificat ion – Is s ine qua non  –  Law re iterated . 

 ( ii i) Evidence of Po lice Off icer, appreciat ion of – Police Off icer cannot be disbelieved merely 

on  the basis that he is a Po lice Off icer.  

  ¼i½ ukekarj.k dk dk;Z & voS/k ifjrks"k.k & 

vfHk;qDr ds v{ke ¼mDr dk;Z djus esa½ gksus dk izHkko u gksuk & jktLo foHkkx esa ukekarj.k ds dk;Z ds 

fy;s vfHk;qDr iVokjh }kjk vfHkdfFkr :i ls voS/k ifjrks"k.k izkIr fd;k & vfHk;qDr dh vksj ls ;g cpko 

fy;k x;k dh og ukekarj.k djus vkSj _.k iqfLrdk tkjh djus esa l{ke ugha Fkk & vr% fj’or dh ekax 

dk volj gh ugha Fkk & vfHkfu/kkZfjr fd;k x;k ;g rF; fd iVokjh dk;Zokgh izkjaHk djus esa ,d 

egRoiw.kZ O;fDr Fkk ;g ifjoknh dks ;g vkHkkl djokus ds fy;s i;kZIr Fkk fd vfHk;qDr ukekarj.k dh 

dk;Zokgh esa vkSj _.k iqfLrdk cuokus esa mlds fy;s lgk;d gksxk & vr% blls dksbZ QdZ ugha iM+rk fd 

iVokjh vfHk;qDr ukekarj.k dk;Z djus esa l{ke ugha FkkA 
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 ¼ii½ voS/k ifjrks"k.k dh ekax vkSj mls Lohdkj fd;k tkuk & ,d vfuok;Z 'krZ gS & fof/k iqu% crykbZ xbZA  

 ¼ii i½ iqfyl vf/kdkjh dh lk{; dk ewY;kadu & iqfyl vf/kdkjh dh lk{; ij mlds iqfyl vf/kdkjh gksus 

ds vk/kkj ij vfo’okl ugha fd;k tk ldrkA  110   206 

 Sections 13 (1) (c), (d) and 15 – For framing o f charge under sect ion 15 of PC Act against an 

accused, whether it is necessary that he must also be charged either under section 13  (1)(c ) or 

13(1)(d) o f the PC Ac t ? Held , No. 

 D;k ,d vfHk;qDr ds fo:) /kkjk 15 Hkz"Vkpkj fuokj.k vf/kfu;e ds 

v/khu vkjksi fojfpr djus ds fy;s ;g vko’;d gS dh ml ij ;k rks /kkjk 13 ¼1½ ¼lh½ ;k                  

/kkjk 13¼1½ ¼Mh½ Hkz"Vkpkj fuokj.k vf/kfu;e dk vkjksi gksuk pkfg;s\  

vfHkfu/kkZfjr fd;k x;k] ughaA ;g fof/k dh vko’;drk ugha gS fd ,d vfHk;qDr ds fo:) /kkjk 15 

Hkz"Vkpkj fuokj.k vf/kfu;e dk vkjksi fojfpr djus ds fy;s ml ij ;k rks /kkjk 13 ¼1½ ¼lh½ ;k /kkjk 13 

¼1½ ¼Mh½ Hkz"Vkpkj fuokj.k vf/kfu;e dk vkjksi gksuk pkfg;sA 

   111   208 

PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT, 2012 

 

 Section 6  & 17 –  See Sections 164 and 439 of the Criminal Procedure Code, 1973 

  ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 164 vkSj 439 

   95*   185 

PROTECTION OF HUMAN RIGHTS ACT, 1994 

 

 Section 12 –  Jurisd ict ion of Human Rights Commission – It  does not have any jur isdict ion  to 

deal w ith disputed  questions of t itle and possession of the property.  

  ekuokf/kdkj vk;ksx dk {ks=kf/kdkj & vk;ksx dks laifRr ds LoRo vkSj vkf/kiR; ds fookfnr 

iz’uksa dks fuiVkus dk {ks=kf/kdkj ugha gksrk gSA  112*   208 

REGISTRATION ACT, 1908 

 

 Sections 17(1) (a ) and 17 (2 ) (v i) –  Consent decree passed by the court for d isputed  property 

– In subsequent suit it was found that some property was join t Hindu family property and some 

was self-acquired –  Property re la ted to join t Hindu family d id no t require compulsory 

registrat ion in  view o f sec tion 17 (2) (vi) o f the Reg istrat ion Act – Property which was self-

acquired  and gif ted d id requ ire compulsory registrat ion in view of section 17 (1) (a) of  

Registration  Act. 
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 vi  fooknxzLr laifRr ds fy;s U;k;ky; }kjk lgefr vKkfIr 

;k dalsUV fMØh ikfjr dh xbZ & i’pkrorhZ okn esa ;g ik;k x;k dqN laifRr la;qDr fgUnw ifjokj dh 

laifRr gS vkSj dqN LovftZr laifRr gS & laifRr tks la;qDr fgUnw ifjokj ls lacaf/kr gS mlds fy;s 

vfuok;Z iathdj.k /kkjk 17 ¼2½ ¼vi½ iathdj.k vf/kfu;e ds rgr vko’;d ugha gS & laifRr tks Lo&vftZr 

gks vkSj nku dh xbZ gks mlds ckjs esa /kkjk 17 ¼1½ ¼,½ iathdj.k vf/kfu;e ds rgr iathdj.k vfuok;Z gSA 

  113  209 

SICK INDUSTRIAL COMPANIES (SPECIAL PROVISIONS) ACT, 1986 

 

 Sections 22 and 26 –  Maintainab ility of suit fo r dec laration  and injunction against sick 

company –The suit for seeking declarat ion that the company was no  longer a sick company 

with in  the meaning of the SICA Ac t, 1986 was not competent and main tainable – The Civil  

Court was not r ight and justif ied in issuing in junction also. 

  fld daiuh ds fo:) ?kks"k.kk vkSj LFkk;h fu"ks/kkKk ds okn dh iks"k.kh;rk & ,slh 

?kks"k.kk dk okn fd daiuh vc vf/kfu;e] 1986 ds vFkks± esa fld ;k chekj daiuh ugha gS] ,slk okn l{ke 

vkSj izpyu ;ksX; ugha FkkA O;ogkj U;k;ky; fu"ks/kkKk tkjh djus esa lgh vkSj U;k; laxr Hkh ugha FkkA 

  67 (i i)   137 

SPECIFIC RELIEF ACT, 1963 

 

 Section 20 –  (i) Subsequent rice in price o f property – W ill no t be treated as a hardship 

en tailing  refusa l of the decree for spec if ic perfo rmance –  The court may take no tice o f the 

above fact. 

 ( ii)  Looking  to all the facts and circumstances of the case, the Court may impose any 

reasonable condit ion includ ing payment of an additional amount by one party to the other while 

gran ting  or refusing  decree for specif ic  perfo rmance.  

  ¼i½ laifRr dh dher ckn esa c<+ xbZ & bls ,slk rdyhQnsg ¼;k vifjgk;Z½ ugha le>k tk,xk 

fd blds dkj.k fofufnZ"V vuqikyu dh vkKfIr nsus ls badkj dj fn;k tk,A U;k;ky; mDr rF; dks 

/;ku esa j[k ldrh gSA 

 ¼ii½ ekeys ds leLr rF;ksa vkSj ifjfLFkfr;ksa dks ns[krs gq, U;k;ky; dksbZ ;qfDr;qDr 'krZ  

vf/kjksfir dj ldrh gS ftlesa vfrfjDr jkf’k ,d i{kdkj }kjk nwljs i{kdkj dks] fofufnZ"V vuqikyu dh 

vkKfIr nsrs le; ;k mlls badkj djrs le;] nsus dh 'krZ 'kkfey gSA 

   114   210 

  
  



XXVIII 
 

 Section 20 –  P la in tif f should not be den ied spec ific perfo rmance on ly on account of 

phenomenal increase in p rice during  the pendency of l it igation  – The court may impose 

reasonable condit ions inc luding payment o f additional amount to the vendor. 

  oknh fofufnZ"V vuqikyu ls dsoy bl dkj.k badkj ugha dj ldrk fd fookn yafcr jgus ds 

nkSjku laifRr dh dherksa esa o`f) gqbZ gS & U;k;ky; Øsrk ij ;qfDr;qDr 'krsZ yxk ldrh gS ftlesa 

vfrfjDr Hkqxrku dh 'krZ Hkh gks ldrh gSA  115 (i ii)  211 

SUCCESSION ACT, 1925 

 

 Section 63  –  (i)  Execution  of W ill – Susp ic ious and unnatural c ircumstances –  How to 

appreciate? A ll the suspicious and unnatural c ircumstances put together and on the basis of  

their considerat ion and c lose sc ru tiny, the cumulat ive ef fect would be weighed by court and 

thereafter reach on a judicial verdict.   

 ( ii) Exclusion of sons from Will – Discrepancy with  regard to the p lace of execution  o f the W ill – 

Prominent part played by the p laint if f in execution  and registrat ion of W ill, lack  o f knowledge of 

English of the testa to r, non production of orig inal W ill,  were considered  by Hon’ble the Apex 

Court and the W ill was found to  be properly executed. 

  ¼i½ foy dk fu"iknu & lansgkLin o vLokHkkfod ifjfLFkfr;k¡ & dSls ewY;kadu fd;k tk;s & 

lHkh lansgkLin vkSj vLokHkkfod ifjfLFkfr;ksa dks ,d lkFk j[k dj vkSj mu ij fopkj o lw{e Nkuchu 

djds muds lap;h izHkko dks rkSyuk gksxk vkSj fQj ,d U;kf;d vfHker ij igqapuk gksxkA  

¼ ii½ foy es a iq= k s a dk s ckgj j[kuk] foy ds fu"iknu ds LFkku ds ckj s e s a fojks / kkHk k & oknh dk 

foy ds fu"iknu vkSj iathdj.k e s a  egRoiw. k Z Hk w fedk vnk djuk] fu"iknudrkZ dks v ax z sth dk 

Kku u gksuk ] e wy foy i s’k u djuk tSlh ifj fLFkfr;ks a ij fopkj djds ekuuh; mPpre 

U;k;ky; us foy dks mfpr jhfr ls fu"ikfnr gk suk ik;kA  116   213 

 

PART-III 
 

(CIRCULARS/NOTIFICATIONS) 
 

1. Notif icat ion of Min istry of F inance regard ing manner of d isposal of  se ized              1 

 Narcotic  Drugs, Psychotropic Substances, Controlled  Substances  

 and Conveyances and o ff icer authorized fo r d isposal under the N.D.P.S.  

 Ac t, 1985 
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lEekuuh; ikBd x.k] 

;g esjs fy;s vR;ar g"kZ dk fo"k; gS fd bl f}ekfld if=dk ds ek/;e ls vkids lkeus vius 

fopkj j[kus dk ,d volj eq>s iqu% izkIr gqvk gSA 

laLFkku ls ekpZ] 2015 esa Jh 'kSysUnz 'kqDyk lkgc] lapkyd ,oa Jh xtsUnz flag lkgc] ladk; 

lnL; dk LFkkukarj.k tcyiqj esa vU; inksa ij gks pqdk gS nksuksa us fnukad 31 ekpZ 2015 dks bl 

laLFkku ls inHkkj lkSai fn;k gSA Jh 'kqDyk lkgc us lk<+s rhu ekg esa laLFkku esa dk;Z djrs gq;s 13osa 

foRr vk;ksx ds vo’ks"k dk;ks± dks vfrfjDr le; esa cSBdj Hkh iw.kZ fd;k mudk vewY; ;ksxnku ge 

lcds fy;s vuqdj.kh; gS ogha Jh xtsUnz flag lkgc us 'kkjhfjd pqukSfr;ksa ds ckotwn foxr lok nks 

o"kks± esa vfHkHkk"kdx.k dh dk;Z’kkyk] fo|qr vf/kfu;e ij dk;Z’kkyk] efgykvksa vkSj cPpksa ds fo:) 

ySafxd vijk/k ij dk;Z’kkyk rFkk vuqla/kku ;k fjlpZ ds {ks= esa ;ksxnku fn;k gS tks vuqdj.kh; gSA 

28 Qjojh 2015 dks 13osa foRr vk;ksx ls lacaf/kr izf’k{k.k dk;ZØe ,oa dk;Z’kkyk,a¡ iw.kZ gqbZA 

fnukad 9 ekpZ 2014 ls 4 vizSy 2014 rd o"kZ 2014 ds cSp ds flfoy tt oxZ&2 ds izf’k{k.k dk 

izFke pj.k iw.kZ gqvk lkFk gh ,d dk;Z’kkyk efgykvksa vkSj cPpksa ds fo:) ySafxd vijk/k ds ckjs esa 25 

,oa 26 vizSy 2015 dks tcyiqj esa j[kh xbZ gSA 

bl vad esa ,d U;k; n`"Vkar vuoj ih- Ogh- fo:) ih-ds- clhj] ,-vkbZ-vkj- 2015 ,l-lh- 180 

rhu U;k;ewfrZx.k dh ihB dk 'kkfey fd;k x;k gS ftlds vuqlkj bysDVªksfud vfHkys[k tSls lh-Mh-] 

oh-lh-Mh-] fpi vkfn ds lkFk /kkjk 65&ch Hkkjrh; lk{; vf/kfu;e ds vuqlkj izek.k i= gksuk pkfg;s 

rHkh bu vfHkys[kksa dks lk{; esa xzkg~; fd;k tk ldsxk vkSj blds vHkko esa buds ckjs esa f}rh;d lk{; 

xzkg~; ugha gksxk bl ekeys esa iwoZ U;k; n`"Vkar  dks vksoj :YM dj fn;k 

x;k gSA ,d vU; U;k; n`"Vkar  

Hkh fy;k x;k gS ftlesa ;g izfrikfnr fd;k x;k gS fd ,d lk{kh dk izfrijh{k.k fo’ks"k dkj.kksa ds fcuk 

LFkfxr ugha djuk pkfg;s bl ekeys esa vuko’;d LFkxu dks jksdus ij cy fn;k x;k gS ;s nksuksa 

fof/kd fLFkfr;k¡ ikyuh; gSA 

  



24 
 

bl vad esa ekuuh; loksZPp U;k;ky; ds U;k;ewfrZ Jh nhid feJk lkgc }kjk 16 vxLr 2014 dks 

tcyiqj esa **n.M izfØ;k lafgrk dh ifo=rk cuk;s j[kus esa U;k;ky; dk drZO;** fo"k; ij fn;s x;s 

O;k[;ku dks 'kkfey fd;k x;k gS rkfd e/;izns’k U;k; ikfydk ds gekjs lHkh lnL;x.k ekuuh; 

U;k;ewfrZ ds fopkjksa ls ykHkkafor gks lds vkSj mUgsa U;k;nku esa lgk;rk izkIr gks ldsA 

;g vad gekjs dbZ lnL;ksa dks mudh ubZ inLFkkiuk ij izkIr gksxk mu lc lEekuh; 

U;k;k/kh’kx.k dks uohu inLFkkiuk ds fy;s 'kqHkdkeuk,¡A 

if=dk ds ckjs esa vkids vewY; lq>ko lknj vkeaf=r gSA 

vkidk 
         

                                      & ,d fo}ku 
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DUTY OF THE COURT IN SUSTAINING THE SANCTITY OF THE 
CODE OF CRIMINAL PROCEDURE* 

(*Lecture delivered by Hon’ble Mr. Justice Dipak Misra, Judge, Supreme Court o f India 
in the programme organised by Madhya Pradesh State Judicia l Academy, High Court o f M.P., 
Jabalpur on 16 .08.2014 at  Jabalpur.) 

Dispensation of justice as requisite in law is  an essential constitutional value and 

judiciary at all levels is wedded to the same. Therefore, there has to be a pledge, a 

sacred one, to l ive upto the challenges l iv ing with solidity and never having to bow 

down. The Judiciary has to play a vita l and important role, not only in preventing and 

remedying abuse and misuse of power, but also in eliminating exploitation and 

injustice. The Judiciary has to be keenly alive to its social responsibil ity and 

accountabili ty to the people of the country. It is required to dispense justice not only 

between one person and another, but also between the State and the citizens. Thus, 

the duty is onerous but all of you have joined this institution to live upto the solemn 

pledge. Your duty is called divine but that should not make anyone feel exalted, 

because there is a “hidden warning” behind the said div ine sanctity. That is  the 

warning of law. That div ine duty bestowed on all of  us, I would humbly put, is ingrained 

in the essential serviceabil i ty of the institution. 

Having placed justice on a high pedestal and its  dispensation as a part of  div ine 

duty with the appendage of warning, I may pave the already travelled path by many 

and pose a question, how would one understand the word “justice”? “Justice” is called 

mother of all virtues and queen of all values. It does not tolerate individual prejudices, 

notions, fancies, ideas or, for that matter, id iosyncrasies. It does not perceive any k ind 

of misplaced sympathy. “Justice”, one can humbly announce, is the f ilament of any 

civi lized society. In this regard, one may appreciably reproduce what Daniel Webster11 

said:- 

 “Justice, sir, is the great interest of man on earth. It is the ligament 

which holds c iv il ized beings and civilized nations together. 

Wherever her temple stands, and so long as it is duly honoured, 

there is a foundation for social security, general happiness, and the 

improvement, and progress of our race.” 

Just ice  has  been, if  not  the  only ,  at  least one of  the  fo remos t goals of   

human endeavour  f rom the  earl iest t imes . I t  may hav e been pursued wi th g rea ter   

  

                                                             
1
 WEBSTER, Daniel, in Life and Letters of Joseph Story (William W. Story, ed., Boston: Charles  

C. Litt le and James Brown, 1851), Volume II p. 624. 
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scientif ic  v igour and intensity in some societies than the others, but societies all over 

the world have strived for it in some form or the other. India, which is one of the most 

ancient surviving society, has through the ages developed its own conceptions of 

justice which were conceived and formulated by those who led our s truggle for 

freedom from the British rule. These conceptions of justice have crystallized into 

constitutional principles that are the guiding light for the laws and their implementation 

in the civi l and criminal justice system. My focus would be on criminal justice system, 

especially on the sanctity of the Code of Criminal Procedure. 

A criminal trial has its own significance. A trial has to be fair as well as speedy because that is 

the imperative of the dispensation of justice. In Mohd. Hussain2 it has been observed that in every 

criminal trial, the procedure prescribed in the Code has to be followed, the laws of evidence have to 

be adhered to and an effective opportunity to the accused to defend himself must be given. 

In Manu Sharma3, the Court has opined that in Indian criminal jurisprudence, the 

accused is placed in a somewhat advantageous position than under different 

jurisprudence of some of the countries in the world. The criminal justice administration 

system in India places human rights and dignity for human life at a much higher 

pedestal. In our jurisprudence, an accused is presumed to be innocent til l proved 

guilty, the alleged accused is entitled to fairness and true investigation and fair trial 

and the prosecution is expected to play balanced role in the trial of  a crime. The 

investigation should be judicious, fair, t ransparent and expeditious to ensure 

compliance with the basic  rule of law. These are the fundamental canons of our 

criminal jurisprudence and they are quite in conformity with the constitutional mandate. 

Thus, we perceive that there is  emphasis on speedy and fair trial. The effort must 

be to scan the provisions in the Code of Criminal Procedure which empower the trial 

Judge to exercise the power in an apposite manner in order to show respect to the 

constitutional mandate as interpreted by the Apex Court. From the said perspective, 

Section 309 of the Code of Criminal Procedure is  extremely important. It reads thus:- 

 “309. Power to postpone or adjourn proceedings.- (1) In every 

i n q u i r y  o r  t r i a l  t h e  p ro c e e d i n g s  s h a l l  b e  h e l d  a s  

e x p e d i t i o u s l y  a s  p o s s i b l e ,  a n d  in  p a r t i c u l a r ,  wh e n  t h e  

e x a m i n a t i o n  o f  w i t n e s s e s  h a s  o n c e  b e g u n ,  t h e  s a m e  s h a l l  

b e  c o n t i n u e d  f r o m  d a y  t o  d a y  u n t i l  a l l  t h e  w i t n e s s e s  i n   

  
  

                                                             
2
 Mohd . Hussain @ Julfikar Ali  v. State (Government o f NCT o f Delhi) (2012) 9  SCC 408 

3 Manu  Sharma  vs. State (NCT o f Delh i), (2010) 5 SCC 1  
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 attendance have been examined, unless the Court f inds the 

adjournment of the same beyond the following day to be necessary 

for reasons to be recorded: 

 Prov ided that when the inquiry or trial relates to an offence under 

sections 376 to 376 D of the Indian Penal Code (45 of 1860), the 

inquiry or tria l shall, as far as possible, be completed within a 

period of two months from the date of commencement of the 

examination of witnesses. 

 (2) If  the Court af ter taking cognizance of an offence, or 

commencement of trial, finds it necessary or advisable to postpone 

the commencement of, or adjourn, any inquiry or trial, i t may, from 

time to time, for reasons to be recorded, postpone or adjourn the 

same on such terms as it thinks fit, for such time as it considers 

reasonable, and may by a warrant remand the accused if  in 

custody: 

 Prov ided that no Magistrate shall remand an accused person to 

custody under this section for a term exceeding fif teen days at a 

time: 

 Prov ided further that when witnesses are in attendance, no 

adjournment or postponement shall be granted, without examining 

them, except for special reasons to be recorded in writing: 

 Prov ided also that no adjournment shall be granted for the purpose 

only of enabling the accused person to show cause against the 

sentence proposed to be imposed on him. 

 Provided also that – 

(a) no adjournment shall be granted at the request of a party,  

except where the circumstances are beyond the control of that 

party; 

(b) the fact that the pleader of a party is  engaged in another Court,  

shall not be a ground for adjournment; 

(c) where a witness is present in Court but a party or his pleader is not 

present or the party or his pleader though present in Court, is not ready 

to examine or cross-examine the witness, the Court may, if thinks fit, 

record the statement of the witness and pass such orders as it thinks fit 

dispensing with the examination-in-chief or cross-examination of the 

witness, as the case may be.” 
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I must clarify that the last two prov isos have been inserted by Act 5 of 2009 with 

effect f rom 01.11.2010. Even prior to the amendment, as per the statutory command, 

there is a requirement that the tria l should be held as expeditiously as possible and 

when the examination of witnesses has begun it is  to be continued from day to day 

unti l al l the witnesses in attendance have been examined. Of course, the power also 

rests with the Court to adjourn beyond the following day by recording reasons. Almost 

f ive and a half  decades back, a three-Judge Bench in Talab Haji Hussain4, speaking 

about criminal trial, had said thus:- 

 “......a fair trial has naturally two objects in view; it must be fair to the accused 

and must also be fair to the prosecution. The test of fairness in a criminal trial 

must be judged from this dual point of view. It is therefore of the utmost 

importance that, in a criminal trial, witnesses should be able to give evidence 

without any inducement or threat either from the prosecution or the defence. A 

criminal trial must never be so conducted by the prosecution as would lead to 

the conviction of an innocent person; similarly the progress of a criminal trial 

must not be obstructed by the accused so as to lead to the acquittal of a really 

guilty offender. The acquittal of the innocent and the conviction of the guilty are 

the objects of a criminal trial and so there can be no possible doubt that, if any 

conduct on the part of an accused person is likely to obstruct a fair trial, there 

is occasion for the exercise of the inherent power of the High Courts to secure 

the ends of justice.” 

Thereafter, their Lordships proceeded to state that an accused person by his 

conduct cannot put a fair tria l into jeopardy, for it is the primary and paramount duty of 

the criminal courts to ensure that the risk to fair trial is removed and trials are allowed 

to proceed smoothly without any interruption or obstruction. 

In Krishnan and another5, though in a different context, the Court has observed 

that the object of criminal trial is to render public justice, to punish the criminal and to 

see that the trial is concluded expeditiously before the memory of the witness fades 

out, but the recent trend is to delay the trial and threaten the witness or to win over 

the witness by promise or inducement. The Court further observed that these 

malpractices need to be curbed and public justice can be ensured only when the trial 

is conducted expeditiously. 

In Swaran Singh6, the Court expressed its  anguish and stated:- 

  

                                                             
4 Talab  Haji Hussain vs . Madhukar Purshottam Mondkar and  ano ther, AIR 1958  SC 376  
5
 Krishnan and  ano ther vs . Krishnaveni and another,  (1997) 4 SCC 241 

6 Swaran  Singh  vs. State o f Punjab, (2000) 5  SCC 668 
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 “36..... i t has become more or less a fashion to have a criminal case 

adjourned again and again ti ll  the witness tires and gives up. It is  

the game of unscrupulous lawyers to get adjournments for one 

excuse or the other til l  a witness is won over or is tired. Not only is  

a witness threatened, he is abducted, he is  maimed, he is done 

away with, or even bribed. There is  no protection for him. In 

adjourning the matter without any valid cause a court unwittingly 

becomes party to miscarriage of justice.” 

In Ambika Prasad7, while commenting on the threat meted out to the informant in 

that case and adjournment sought by the counsel for the defence to cross-examine the 

said witness, the Court was compelled to say:- 

 “11.... At th is stage, we would observe that the Sessions Judge ought to 

have followed the mandate o f Section 309 CrPC of completing the tria l by 

examining the witnesses from day to day and not g iving a  chance to  the 

accused to threaten or win over the witnesses so that they may not 

support the prosecution.” 

In Shambhu Nath Singh8, while deprecating the practice of  a Sessions Court 

adjourning the case inspite of the presence of the witnesses will ing to be examined 

fully, the Court ruled thus:- 

 “11 .  The  f i rs t  sub-sec t ion  man dates  o n the  t r i a l  cou rts  tha t  

the  p roceed ings  s ha l l  be  he ld exped i t ious ly  bu t the  wo rds  “as  
e xped i t iou s ly  as  poss ib le ”  hav e  prov ided s ome p lay  a t the  

jo in ts  an d i t   i s  th rough suc h  p lay th a t de lay o f ten  c reeps  in  
the  tr ia ls .  Ev en so ,  the  n ex t  l imb of  th e  su b-s ec t ion  so unded 

f o r  a  mo re  v ig oro us  s tan ce to  b e  ad opte d  by  the  c ourt  a t  a  

f u r the r adv ance d s tage of  th e  tr ia l .  Tha t  s tage i s  when  

e xamina t ion  of  the  wi tnes ses  beg ins .  Th e leg is la tu re  wh ich  
d i l u ted  the  v igour  o f   the  mandate  con ta ined in  the  in i t i a l  l imb  

o f  the  sub-sec t ion  b y us ing  th e  words  “as  exped i t io us ly  as  

p oss ib le ” has  chos en to  mak e the  requ i re ment fo r  the  n ex t  
s tag e (when examina t io n  o f  the wi tnes ses  has  s ta rted )  to  be  

q u i te  s te rn .  Onc e the  c ase  reaches  th a t s tage,  the  s ta tu to ry  
c ommand  i s  tha t  such  examina t ion  “s hal l  be  c on t inu ed f rom 

d ay to  d ay u n t i l  a l l  the  wi tnesses  in  a ttenda nce have been  

e xamined” .  The so l i ta ry  except ion  to  the  sa id  s tr i ngent  ru le  

i s ,  i f  the  cou rt  f i nds  tha t ad journment  “beyon d the  f o l lo wing  
d ay to  b e  necess ary”  the  s ame c an be  gran ted  f o r  wh ich  a  

c ond i t i on  i s  impos ed o n  the  cou rt  tha t  re asons  f o r  the  same  

  
  

                                                             
7
 Ambika  Prasad  vs. S ta te (Delh i Admn.), (2000) 2  SCC 646 

8 S tate of U .P. vs.  Shambhu Nath Singh,  (2001) 4 SCC 667  



32 
 

 should be recorded. Even this dilution has been taken away when witnesses 
are in attendance before the court. In such situation the court is not given any 
power to adjourn the case except in the extreme contingency for which the 
second proviso to sub-section (2) has imposed another condition, namely, 

 “provided further that when witnesses are in attendance, no adjournment or 

postponement shall be granted, without examining them, except for special 

reasons to be recorded in writing”. 

 (emphasis supplied)  

 12. Thus, the legal position is that once examination of witnesses 
started, the court has to continue the trial f rom day to day unti l al l 
witnesses in attendance have been examined (except those whom the 
party has given up). The court has to record reasons for deviating from the 
said course. Even that is forbidden when witnesses are present in court, as the 
requirement then is that the court has to examine them. Only if there are 
“special reasons”, which reasons should find a place in the order for 
adjournment,  that alone can confer jurisdiction on the court to adjourn the 
case without examination of witnesses who are present in court.” 

In Mohd. Khalid9, the Court, while not approving the determent of the cross-

examination of witness for a long time and deprecating the said practice, observed that 

grant of unnecessary and long adjournment lack the spirit of Section 309 of the Code 

of Criminal Procedure. When a witness is available and his examination is over, unless 

compelling reasons are there, the trial court should not adjourn the matter on the mere 

asking. 

Recently, in Gurnaib Singh10, a two-Judge Bench was compelled to observed that 

on a perusal of the dates of examination-in-chief and  cross-examination and the 

adjournments granted, it does not require Solomon’s wisdom to perceive that the trial 

was conducted in an absolute piecemeal manner as if  the entire trial was required to 

be held at the mercy of the counsel. This was least expected of the learned trial 

Judge. The criminal dispensation system casts a heavy burden on the trial Judge to 

have control over the proceedings. The criminal justice system has to be placed on a 

proper pedestal and it cannot be lef t to the whims and fancies of the parties or their 

counsel. A trial Judge cannot be a mute spectator to the trial being controlled by the 

parties, for it is  his primary duty to monitor the trial and such monitoring has to be in 

consonance with the Code of Criminal Procedure. Eventually, the Court was 

constrained to say thus:- 

  

                                                             
9
 Mohd . Khalid  vs. State o f West Bengal, (2002) 7 SCC 334  

10 Gurnaid  Singh vs. Sta te o f Punjab  (2013) 7 SCC 108 
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 “We have expressed our anguish, agony and concern about the 
manner in which the trial has been conducted. We hope and trust 
that the trial courts  shall keep in mind the statutory prov is ions and 
the interpretation placed by this  Court and not be guided by their 
own think ing or should not become mute spectators when a tria l is 
being conducted by allowing the control to the counsel for the 
parties. They have their roles to perform. They are required to 
monitor. They cannot abandon their responsibil i ty. It should be 
borne in mind that the whole dispensation of criminal justice at the 
ground level rests on how a trial is conducted. It needs no special 
emphasis to state that dispensation of criminal justice is not only a 
concern of the Bench but has to be the concern of the Bar. The 
adminis tration of justice ref lects its purity when the Bench and the 
Bar perform their duties with utmost sincerity. An advocate cannot 
afford to bring any k ind of disrespect to fairness of trial by taking 
recourse to subterfuges for procrastinating the same.” 

I have deliberately quoted in extenso from number of authorities as the recent 

trends of conducting trial had pained many. When there is  violation of Section 309 of 

the Code, as is perceptible, it hampers two concepts; namely, speedy and fair trial.  

Thus, it is not merely a statutory v iolation but also offends the constitutional value. I 

have been told that there are diff iculties, but when law forbids certain things or grants 

very li ttle room, dif f iculties should be ignored. Remember, there is the fate of the 

accused on one hand and the hope of the victim or his/her family members on the 

other and above all the cry of the collective for justice. And never forget, your 

reputation which is  the greatest treasure possessed by man this s ide of the grave rests 

on one hand the dif ficulties projected by parties on the other. I can only repeat that 

you are required to be guided by constitutional conscience, nothing more, nothing 

less. 

 

FAIR TRIAL 

In  B e st  B a k ery  ca se 11,  con s id ering  the  ju ri spruden ce of  fa i r  t r i a l ,  the  Cour t  

op ined  tha t  in  a  c rim in a l  cas e , the  f a i r  t r i a l  i s  the  t r ian gu la t i on  o f  in te res t  o f  

the  a ccus ed,  the  v ic t im and th e  soc ie ty .  The learned  Jud ge f u r the r  ru led  tha t  

“ in te res ts  o f  the soc ie ty  a re  no t  to  be  trea ted  comple te ly  wi th  d i sda in and as  

person a non  gra ta ” .  The s a id  dec is ion was  exp la in ed  in  S a tya j i t  B a ne rjee 12,  

where in  i t  was  he ld  th a t th e  la w la id  do wn in  Bes t Bake ry cas e  in  the  a f o resa id  

e x t ra o rd i n a r y  c i r c u m s ta n c e s  c a n n o t  b e  a p p l ie d  t o  a l l  c a s e s  a g a i n s t  t h e   

  

                                                             
11

 Zahira  Hab ibulla  H. Sheikh  vs. State of Gujarat, (2004) 4 SCC 158  
12 Satyaji t Banerjee vs.  State of W.B ., (2005) 1  SCC 115 
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established principles of criminal jurisprudence. Direction for retrial should not be 

made in every case where acquittal of  accused is  for want of adequate or reliable 

ev idence. In Best Bakery case , the firs t trial was found to be a farce and is described as 

‘mock trial’. Therefore, the direction for retrial, was in fact, for a real tria l. Such 

extraordinary situation alone can justify the directions as made by the Court in Best 

Bakery case. 

In Mangal Singh13, while determining various aspects of speedy trial, the Court 

observed that it cannot be solely and exclusively meant for the accused. The victim 

also has a right. The Court observed:- 

 “14.... Any inordinate delay in conclusion of a criminal trial 
undoubtedly has a highly deleterious effect on the society generally, 
and particularly on the two sides of the case. But it will be a grave 
mistake to assume that delay in trial does not cause acute suffering and 
anguish to the victim of the offence. In many cases the victim may suffer even 
more than the accused. There is, therefore, no reason to give all the benefits 
on account of the delay in trial to the accused and to completely deny all 
justice to the victim of the offence.” 

In Himanshu Singh Sabharwal14, it was observed that the principles of rule of law and due 

process are closely linked with human rights protection. Such right can be protected effectively when 

a citizen has recourse to the Courts of law. It has to be unmistakably understood that trial which is 

primarily aimed at ascertaining truth has to be fair to all concerned. There can be no analytical, all 

comprehensive or exhaustive definition of the concept of a fair trial, and it may have to be 

determined in seemingly infinite variety of actual situations with the ultimate object in mind viz. 

whether something that was done or said either before or at the trial deprived the quality of fairness 

to a degree where a miscarriage of justice has resulted. It will not be correct to say that it is only the 

accused who must be fairly dealt with. There has to be fairness of approach to the needs of the 

society at large and the victims or their family members and relatives. Each one has an inbuilt right 

to be dealt with fairly in a criminal trial. Denial of a fair trial is as much injustice to the accused as is 

to the victim and the society. Fair trial obviously would mean a trial before an impartial Judge, a fair 

prosecutor and atmosphere of judicial calm. 

In Rattiram15, while giv ing emphasis on fair tria l, i t has been held that decidedly,  

there has to be a fair tria l and no miscarriage of justice and under no circumstances, 

prejudice should be caused to the accused but every procedural lapse or every 

interdic t that has been acceded to and not objected at the appropriate stage would not 

get the trial dented or make it unfair. 

  

                                                             
13 Manga l S ingh vs. K ishan Singh, (2009) 17  SCC 303 
14

 Himanshu Singh Sabharwal vs . State o f M.P. & Ors, AIR 2008 SC 1943 
15 Rattiram vs. State o f M.P. , (2012) 4  SCC 516 
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My singular purpose of highlighting the distinction is that trial Judges have to remain alert and 

alive to the right of the accused as well as to the right of the victim and that alertness has to be 

judicially manifest and must get reflected from the procedure adopted and the ultimate 

determination. That demonstration is the litmus test. 

LEGAL AID  

 Presently, I shall focus on the facet of legal aid. The right to legal aid is 

statutori ly ensured under Section 304 of  the Code and under Articles 21, 22 and 39 A 

of the Constitution. Right to legal aid in criminal proceedings is  absolute and a trial 

and convic tion in which the accused is  not represented by a lawyer is unconstitutional 

and l iable to be set as ide as was held in Khatri (III v. Sta te of Bihar16, Suk Das v. Union 

Territory of Arunachal Pradesh17; Mohd. Ajmal Amir Kasab v. Maharashtra18 and Rajoo v.  

M.P.19 

The Court in Mohd Hussain20 held that in a trial before the Court of  Sessions, if the 

accused is  not represented by a pleader and does not have suff ic ient means, the court  

shall assign a pleader for his defence at the expense of the State. The entitlement to 

free legal aid is not dependent on the accused making an application to that effect, in 

fact, the court is obliged to inform the accused of his right to obtain free legal aid and 

provide him with the same. The right of a person charged with crime to have the 

serv ices of a lawyer is  fundamental and essential to fair trial. The right to be defended 

by a legal practitioner, flowing from Article 22(1) of the Constitution, has further been 

fortified by the introduction of the Directive Principles of State Policy embodied in 

Article 39A of the Constitution by the 42nd Amendment Act of 1976 and Sub-Section 

(1) of Section 304 of the Code of Criminal Procedure. Legal ass is tance to a needy 

person fac ing trial whose l ife and personal liberty is in jeopardy is  mandated not only 

by the Constitution and the Code of Criminal Procedure but also by International 

Covenants and Human Rights Declarations. If an accused, being poor to afford a 

lawyer,  is to go through the trial without legal ass is tance, such a trial cannot be 

regarded as reasonable, fa ir and just. The right to be heard in criminal trial would be 

inconsequential and of no avail if  within itself  i t does not include the right to be heard 

through Counsel. 

In Hussainara Khatoon21, the Court observed that it is a constitutional right of 

every accused person who is unable to engage a lawyer and secure legal serv ices on 

account of reasons such as poverty, indigence or incommunicado situation. The Court 

further observed as under:- 

  

                                                             
16 (1981) 1 SCC 635  
17

 (1986)2 SCC 401  
18 (2012) 9 SCC 1  
19 (2012) 8 SCC 553  
20

 AIR 2012  SC 750  
21 Hussainara  Khatoon and  ors. vs. Home Secretary,  State of Bihar, Patna, (1980) 1  SCC 108 
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 “Legal aid is in fact the delivery system of social justice. It is 
intended to reach justice to the common man who, as the poet 
sang: 

 “Bowed by the weight of centuries he leans 
   Upon his  hoe and gazes on the ground, 
 The emptiness of ages on his  face, 
   And on his  back the burden of the world.” 

In Mohd. Ajmal Amir Kasab22, the Court observed that the right to access to legal 

aid, to consult and to be defended by a legal practitioner, arises when a person 

arrested in connection with a cognizable offence is first produced before a Magistrate. 

It is the duty and obligation of the Magistrate before whom a person accused of 

committing a cognizable offence is firs t produced to make him fully aware that it is his 

right to consult and be defended by a legal practitioner and, in case he has no means 

to engage a lawyer of his choice, that one would be provided to him from legal aid at 

the expense of the State. The right f lows from Articles 21 and 22 (1) of the 

Constitution and needs to be strictly enforced. Thereafter, the Court directed:- 

 “We, accordingly, direct of all the Magistrate in the country to faithfully 

discharge the aforesaid duty and obligation and further make it clear that any 

failure to fully discharge the duty would amount to dereliction in duty and would 

make the Magistrate concerned liable to departmental proceedings.” 

In Mohd. Sukur Ali23, the Court observed as under:- 

 “Seervai who has said in his  Constitutional Law of India, 3rd Edn. 

Vol. I, p. 857: 

 “The right of a person accused of an offence, or against whom any 

proceedings were taken under the CrPC is a valuable right which 

was recognised by Section 304 CrPC. Artic le 22(1), on its language, 

makes that right a constitutional right, and unless there are 

compelling reasons, Artic le 22 (1) ought not to be cut down by 

judicial construction........I t is submitted that Artic le 22 (1) makes 

the statutory right under Section 304 CrPC a constitutional right in 

respect of criminal or quasi-criminal proceedings.” 

 

I f  an  accused remains  unrepresented by a  lawye r,  the  tr ia l  court  has  a  du ty 

to  ensure  tha t  he  is  p rov ided wi th  p roper legal  aid .  Now,  I  may sound a  no te  of  

caution .  Many of  you  migh t  feel ,  wha t is  the  necessi ty  o f  harping  on  gran t of  legal  

a id .  I t  is  because even recent ly  I  h ave come ac ross  cases  whe re  the  accused  
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 Mohd . Ajmal Amir Kasab vs. State o f Maharashtra , (2012) 9 SCC 1  
23 Mohd .. Sukur A li vs. State o f Assam, (2011) 4 SCC 729  



37 
 

have been tried without being represented by a counsel. When the constitutional as 

well as s tatutory commands are violated by some, it is  the duty of the Madhya Pradesh 

State Judicial Academy to ingrain that into the intellectual marrows of the judicial 

officers. So, I have highlighted on that object. 

RIGHT AGAINST SELF-INCRIMINATION 

  The right against self-incrimination in Article 20 (3) and Section 161 (2) of the 

Code gives an accused person the right not be a witness against himself which 

includes the right to be informed that he has a right to call a lawyer before answering 

any of the questions put to him by the police. In this  context, I may usefully quote a 

passage from Nandini Satpathi’s24 case :- 

 “20. Back to the constitutional quintessence invigorating the ban, on 

self-incrimination. The area covered by Artic le 20(3) and Section 

161 (2) is substantially the same. So much so, we are inclined to 

the view, terminological expansion apart, that Section 161(2) of the 

Cr.P.C. is  a parl iamentary gloss on the Constitutional clause.” 

The Court, repell ing the suggestion as to truncated and narrow interpretation, 

observed: 

 “Such a narrow meaning may emasculate a necessary protection. 

There are only two primary queries involved in this clause that seals 

the l ips into permissible silence,  (i) Is the person called upon to 

testify ‘accused of any offence’, (i i) Is he being compelled to be 

witnesses against himself  ? 

 We hold that Section 161 enables the police to examine the accused 

during investigation. The prohibitive sweep of Article 20(3) goes 

back to the stage of police interrogation – not, as contended, 

commencing in court only. In our judgment, the provisions of Artic le 

20(3) and Section 161(1) substantially cover the same area, so far 

as police investigations are concerned. The ban on self-accusation 

and the right to silence, while one investigation or trial is  under way, 

goes beyond that case and protects the accused in regard to other 

offences pending or imminent, which may deter him from voluntary 

disclosure of criminatory matter. We are disposed to read ‘compelled 

testimony’ as evidence procured not merely by physical threats or 

v iolence but by psychic torture, atmospheric pressure,   

environmental coercion, tiring interrogative prolixity, overbearing and  
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 intimidatory methods and the like – not legal penalty for violation. “So, the legal 
perils following upon refusal to answer, or answer truthfully, cannot be 
regarded as compulsion within the meaning of Article 20(3). The 
prospect of prosecution may lead to legal tension in the exercise of 
a constitutional right. But then, a stance of silence is running a 
calculated risk. On the  other hand, if there is any mode of 
pressure, subtle or crude, mental or physical, direct or indirect, 
but sufficiently substantial, applied by the policeman for 
obtaining information from an accused strongly suggestive of 
guilty, it becomes ‘compelled testimony’, violative of  Article 
20(3).” 

As per Section 41D of  the Code, when any person is arrested and interrogated by 

the police, he is entitled to meet an advocate of his choice during interrogation, though 

not throughout the interrogation. Also oral or written statement conveying personal 

knowledge l ikely to lead to incrimination by itself or furnishing a link in the chain of 

ev idence comes within the prohibition of Article 20(3). Accordingly, narco analysis, 

polygraph and brain electrical activation profi le tests are not permissible under Article 

20 (3) and any evidence collected through them cannot be produced in the courts as 

laid down in Selvi v. Karnataka25 and Mohd. Ajmal Amir Kasab v. Mharashtra26. 

CERTAIN OTHER SIGNIFICANT FACETS 

SECTION 156 (3) OF THE CODE 

Section 156(3) of the Code vests power in the Magistrate to direct investigation in 

cognizable offence by an officer of a police station over which, the Court has 

jurisdic tion. To exercise the said discretion judic ially, the Magistrate must be satisfied 

that the complaint brought before him warrants an investigation by the police. In case 

the complainant has in possession of all the material ev idence to prove his  case, no 

useful purpose will  be served in directing investigating agency to investigate the 

matter and such a complaint should be treated as a complaint case and proceeded 

with. These principles have been stated in Skipper Beverages27 and Subhkaran 

Luharuka28. 

SECTION 167 OF THE CODE 

Remand o f  an  accused to  the  custody  is  no t an  idle  fo rma l i ty .  The Code 

prov ides  tha t endeavour has  to be  made to complete  the inv est iga tion wi th in 24 

hou rs of  the  a rres t and  i t  is  only  if  the inves tiga t ion  is  no t  completed  in  24 hours 

and the  cus tody of  the  accused is  warranted  for  carry ing ou t invest iga tion  then  
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only police custody remand should be directed. The accused has a valuable right to be 

produced before the Magistrate within 24 hours of the arrest. The purpose whereof is 

not only to ward off  i llegal detention but also that if the accused has something to 

state or produce before the Court he can do so on the f irst available opportunity. While 

granting the remand, the Magistrate is  duty bound to peruse the case diaries and see 

whether further detention of the accused in police custody or judic ial custody is 

necessary or not. One of the checks and balances to maintain a fair investigation is  to 

sign the case diary when produced before the Magistrate while seeking remand of the 

accused. In case, the case diaries are signed at that stage then chances of tampering 

with the investigation carried on is ruled out. 

In Nirala Yadav29, the Court was dealing with a case wherein application was fi led 

immediately after expiry of period stipulated from fil ing of the charge sheet. To get the 

benef it of  the default provision as engrafted under proviso to sub-Section (2) of 

Section 167 of the Code, the Court required the accused to fi le a rejoinder affidavit by 

the time the initial period prov ided under the statute had expired. In that context, the 

court ruled:- 

 “There was no question of any contest as if  the application for 

extension had been f iled prior to the expiry of time. The 

adjournment by the learned Magistrate was misconceived. He was 

obliged on that day to deal with the application fi led by the accused 

as required under Section 167(2) CrPC. We have no hesitation in 

saying that such procrastination frustrates the legislative mandate. 

A Court cannot act to extinguish the right of an accused if  the law 

so confers on him. Law has to prevail. The prosecution cannot avail 

such subterfuges to frustrate or destroy the legal right of the 

accused. Such an act is  not permissible. If  we permit ourselves to 

say so, the prosecution exhibited sheer negligence in not fi l ing the 

application within the time which it was entitled to do so in law but 

made all adroit attempts to redeem the cause by its  conduct.” 

SECTION 193 OF THE CODE 

The controversy in relation to the exercise of power has been put to rest by the 
Constitution Bench in Dharam Pal30, wherein it has been held that:- 

 “ . . . . . the  Sess ions  Cour t h as  ju r isd ic t i on  on  commit ta l  o f  a  

c ase  to  i t ,  to  tak e  c ogn izance of  th e  o f f ences  o f  the  person s   
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 not named as offenders but whose complicity in the case would be 
evident from the materials  available on record. Hence, even without 
recording evidence, upon committal under Section 209, the 
Sessions Judge may summon those persons shown in column 2 of 
the police report to stand trial along with  those already named 
therein.” 

SECTION 319 OF THE CODE 
Section 319 of the Code, as has been held by the Constitution Bench in Hardeep 

Singh31, is discretionary and extraordinary power. Though the accused subsequently is 

impleaded, he has to be treated as if  he had been an accused when the court initial ly 

took cognizance of the offence and thereafter, the degree of satisfaction that is 

required for summoning a person under Section 319 of the Code would be the same as 

for framing the charge. The dif ference in the degree of satis faction for summoning the 

original accused and a subsequent accused is on account of the fact that the trial may 

have already commenced against the original accused and it is in the course of such 

trial that materials are disc losed against the newly summoned accused. Fresh 

summoning of an accused will  result in delay of the trial therefore the degree of 

satisfaction for summoning the accused (original and subsequent) has to be different. 

The controversy has always been struck up whether the word “ev idence” used in 

Section 319 (1) of the Code could only mean evidence tested by cross-examination. 

The Constitution Bench has opined that considering the fact that under Section 319 of 

the Code a person against whom material is disclosed is only summoned to face the 

trial and in such an event under Section 319(4) of the Code the proceeding against 

such person is to commence from the stage of tak ing of cognizance, the court need 

not wait for the evidence against the accused proposed to be summoned to be tested 

by the cross-examination. I must state here that this has been the consistent v iew of 

the High Court of  Madhya Pradesh. 

SECTION 357 OF THE CODE (COMPENSATION TO THE VICTIM) 

 Section 357 of the Code prov ides for an order of compensation whereas Section 

357A and Section 357B which have now been added with effect f rom 31st December, 

2009 lay down comprehensive guidelines for defraying compensation to the victims. 

Adequate compensation to the victim in addition to or without punishment often 

answers societal demand of a fair and just t rial. Thus these provisions should be 

resorted to by the trial courts . 

SECTIONS 437A OF THE CODE 

 A  person acqui t ted  is  re qu i red  to  fu rn ish  ba i l  bond  wi th  sure ties  wh ich 

wou ld  be  enforced fo r s ix  mon ths  so  tha t  in  case  an  ap pea l  o r leave to  appea l   
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petition against the judgment is  f iled before the appellate court, the presence of the 

acquitted person is secured before the appellate court. This prov is ion is more often 

forgotten. The very purpose of this provision is to ensure the presence of the acquitted 

persons before the appellate court. Thus, while taking the personal bond and the 

surety bond, the Court must satisfy itself fully as to the genuineness of the documents 

and the address where the acquitted person would be available after his release from 

the jail. The provision has to be kept in mind. 

SENTENCING 

The Court, in Jammel’s case32, held that in operating the sentencing system, law 

should adopt the corrective machinery or deterrence based on factual matrix. By deft 

modulation, sentencing process be stern where it should be, and tempered with mercy 

where it warrants to be. The facts and given circumstances in each case, the nature of 

the crime, the manner in which it was planned and committed, the motive for 

commission of the crime, the conduct of the accused, the nature of weapons used and 

all other attending circumstances are relevant facts which would enter into the area of 

consideration. It is the duty of every court to award proper sentence having regard to 

the nature of the offence and the manner in which it was executed or committed. The 

sentencing courts are expected to consider all relevant facts and circumstances 

bearing in mind and proceed to impose a sentence commensurate with the gravity of 

the offence. 

Recently, in Sumer Singh33, noticing inadequate sentence of seven days of  

imprisonment for an offence punishable under Section 326 IPC, where the convict had 

Chopped off  the lef t hand of the v ic tim from the wrist, the Court was constrained to 

observe:- 

 “It  is  the duty of the court  to impose adequate sentence, for one  

of the purposes of imposi tion  of  requis ite sen tence is  p rotection of 

the society  and a legit imate  response to the collective 

conscience. The paramount p rinciple tha t should be the gu iding 

laser beam is  that the punishment should be proportionate. I t is  

the answer of law to the social  conscience. In a  way, i t  is  an 

obliga tion to  the society which has reposed fai th in  the court of  

law to curtail  the ev il . While imposing the sentence i t is  the  

Court ’s  accountabil i ty  to  remind itself  about i ts role  and the 

reverence fo r rule of law. It  must ev ince the ra tionalized  judicial  

discretion and not an indiv idual perception or a moral propensity. 

But, if  in the ultimate eventuate the proper sentence is not awarded,  
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 the fundamental grammar of sentencing is guillotined. Law cannot 
tolerate it; soc iety does not withstand it; and sanctity of conscience 
abhors it. The old saying “the law can hunt one’s past” cannot be 
allowed to be buried in an indecent manner and the rainbow of 
mercy, for no fathomable reason, should be allowed to rule. True it 
is, i t has its own room, but, in all circumstances, it cannot be 
allowed to occupy the whole accommodation. The victim, in this 
case, sti l l cries for justice. We do not think that increase in fine 
amount or grant of compensation under the code would be a 
justified answer in law. Money cannot be the oasis . It cannot 
assume the centre stage for all redemption.” 

In Gopal Singh v. Sta te of Uttarakhand34, the Court opined that just punishment is 

the collective cry of the society. While the Collective cry has to be kept uppermost in 

the mind, simultaneously the princ iple of proportionality between the crime and 

punishment cannot be totally brushed aside. The principle of just punishment is the 

bedrock of sentencing in respect of a criminal offence. A punishment should not be 

disproportionately excessive. The concept of proportionality allows a signif icant 

discretion to the Judge but the same has to be guided by certain principles. In certain 

cases, the nature of culpabil i ty, the antecedents of the accused, the factum of age, the 

potentiality of the convict to become a criminal in future, capabil ity of his reformation 

and to lead an acceptable l ife in the prevalent milieu, the effect – propensity to 

become a social threat or nuisance,  and sometimes lapse of time in the commission of 

the crime and his  conduct in the interregnum bearing in mind the nature of the offence, 

the relationship between the parties and attractabil ity of the doctrine of bringing the 

convict to the value-based social mainstream may be the guiding factors. Needless to 

emphasise, these certain i l lustrative aspects put forth in a condensed manner. There 

can neither be a straitjacket formula nor a solvable theory in mathematical exactitude. 

It would be dependent on the facts of the case and rationalised judicial discretion. 

Neither the personal perception of a Judge nor self-adhered moralistic v ision nor 

hypothetical apprehensions should be allowed to have any play. For every offence, a 

drastic measure cannot be thought of.  Similarly, an offender cannot be allowed to be 

treated with leniency solely on the ground of discretion vested in a court. The real 

requisite is to weigh the c ircumstances in which the crime has been committed and 

other concomitant factors which have been indicated hereinbefore and also have been 

stated in a number of pronouncements by the Court. On such touchstone, the 

sentences are to be imposed. The discretion should not be in the realm of fancy. It 

should be embedded in the conceptual essence of just punishment. 
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POWER OF ARREST 

The power of arrest has been regulated under the Code in order to protect the 

fundamental rights under Articles 21 and 22 of the Constitution. Under Section 41B of 

the Code, every police officer while making an arrest is  required to (a) bear an 

accurate, visible and clear identif ication of his name which will  facili tate easy 

identification; (b) prepare a memorandum of arrest which shall be – (i) attested by at 

least one witness, who is a member of the family of the person arrested or a 

respectable member of the locality where the arrest is made; (i i) counters igned by the 

person arrested; and (c) inform the person arrested, unless the memorandum is 

arrested by a member of his  family, that he has a right to have a relative or a friend 

named by him to be informed of his  arrest. The power of the police to arrest has been 

further regulated by Section 46 and Section 49. 

 Recently, the principle was highlighted in Hema Mishra35:- 

 “Above mentioned provisions make it compulsory for the police to 

issue a notice in all such cases where arrest is not required to be 
made under Clause (b) of Sub-section (1) of the amended Section 

41. But, all the same, unwil lingness of a person who has not been 
arrested to identify himself  and to whom a notice has been issued 

under Section 41A, could be a ground for his arrest. Legislation has 

laid down various parameters, warranting arrest of a person, which 

itself is a check on arbitrary on unwarranted arrest and the right to 
personal liberty guaranteed under Article 21 of the Constitution of 

India.” 

ISSUE OF NON-BAILABLE WARRANT ON THE CONSTITUTIONALTOUCHSTONE 

In Raghuvansh Dewanchand Bhasin36, i t has been opined that it needs little 

emphasis that  s ince  the  execut ion  o f a  non-bai lable  warrant d i rec tl y  invo lves 

cu rtai lment  of   l iber ty  o f  a  person, warran t o f  a r res t cannot  be issued 

mechanical ly  but  only  afte r  reco rding sa tis fact ion  that in  the  fac ts  and 

c i rcumstances o f  the  case i t  is  wa rran ted.  The  courts  have  to  be  ex tra -caut ious 

and  careful  whi le  di rec ting issuance of  non -ba ilable  wa rran t ,  e lse a  wrongful  

de tent ion  would  amount  to  denial  of  the  const i tut ional  mandate  as  env isaged in 

Article 21 of the Constitution of India. At the same time, there is no gainsaying that the 

welfare of an individual must yield to that of the community. Therefore, in order to  

maintain the rule of law and to keep the society in functional harmony, it is necessary to  
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strike a balance between an indiv idual’s  rights, liberties and priv ileges on the one 

hand, and the State on the other. Indeed, it is a complex exercise. Thereafter, the 

Court referred to the authority in Inder Mohan Goswami37, the Court had issued certain 

guidelines to be kept in mind while issuing non-bailable warrant: 

 “53. Non-bailable warrant should be issued to bring a person to 

court when summons or bailable warrants would be unlikely to have 

the desired result. This  could be when: 

  It is reasonable to believe that the person will  not voluntari ly 

appear in court; or 

  The police authorities are unable to find the person to  serve 

him with a summon; or 

  It is considered that the person could harm someone if not 

placed into custody immediately. 

 54. As far as possible, if the court is of the opinion that a summon 

wil l suffice in getting the appearance of the accused in the court, 

the summon or the bailable warrants should be preferred. The 

warrants either bailable or non-bailable should never be issued 

without proper scrutiny of facts and complete application of mind, 

due to the extremely serious consequences and ramifications which 

ensue on issuance of warrants. The court must very carefully 

examine whether the criminal complaint or FIR has not been f iled 

with an oblique motive. 

 55. In complaint cases, at the first instance, the court should direct 

serv ing of the summons along with the copy of the complaint. If the 

accused seem to be avoiding the summons, the court, in the second 

instance should issue bailable warrant. In the third instance, when 

the court is fully satisfied that the accused is avoiding the court’s 

proceeding intentionally, the process of issuance of the non-

bailable warrant should be resorted to. Personal liberty is  

paramount therefore, we caution courts at the f irst and second 

instance to refrain from issuing non-bailable warrants.”  

While concurring with the observations, the learned Judges in Raghuvansh 
Dewanchand Bhasin  issued further guidelines as under:- 

“(a ) All the High Court shall ensure that the subordinate courts  use 

printed and machine numbered Form 2 for issuing warrant of arrest 

and each such form is duly accounted for; 
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(b) Before authenticating, the court must ensure that complete 

particulars of the case are mentioned on the warrant; 

(c)  The presiding Judge of the Court (or responsible officer specially 

authorized for the purpose in case of High Courts) issuing the 

warrant should put his  full and legible signatures on the process, 

also ensuring that Court seal bearing complete particulars of the 

Court is  prominently endorsed thereon; 

(d) The court must ensure that warrant is  directed to a particular police 

off icer (or authority) and, unless intended to be open-ended, it must 

be returnable whether executed or unexecuted, on or before the 

date specif ied therein;  

(e) Every court must maintain a register (in the format given below at p. 

804), in which each warrant of arrest issued must be entered 

chronologically and the serial number of such entry reflected on the 

top right hand of the process; 

(f) No warrant of arrest shall be issued without being entered in the 

register mentioned above and the court concerned shall periodically 

check/monitor the same to conf irm that every such process is 

always returned to the court with due report and placed on the 

record of the case concerned; 

(g) A register similar to the one in para 28.5 supra shall be maintained 

at the police station concerned. The Station House Officer of the 

police station  concerned shall ensure that each warrant of arrest 

issued by the court, when received is duly entered in the said 

register and is  formally entrusted to a responsible officer for 

execution; 

(h) Ordinari ly, the courts should not give a long time for return or 

execution of warrants, as experience has shown that warrants are 

prone to misuse if they remain in control of  executing agencies for 

long; 

(i) On the date fixed for the return of the warrant, the court must insist 

upon a compliance report on the action taken thereon by the Station 

House Off icer of the police station concerned or the off icer in 

charge of the agency concerned;  

(j)  The report on such warrants must be c lear, cogent and legible and 

duly forwarded by a superior police officer, so as to fac il i tate fixing 

of responsibili ty in case of misuse; 
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(k) In the event of warrant for execution beyond jurisdiction of the court 

issuing it, procedure laid down in Sections 78 and 79 of the Code 

must be stric tly and scrupulously followed; and 

(l) In the event of cancellation of the arrest warrant by the court, the 

order cancelling warrant shall be recorded in the case fi le and the 

register maintained. A copy there of shall be sent to the authority 

concerned, requiring the process to be returned unexecuted 

forthwith. The date of receipt of  the unexecuted warrant will  be 

entered in the aforesaid registers. A copy of such order shall also 

be supplied to the accused.”  

The said guidelines are to be followed as an endeavour to put into practice the 

directions stated therein. Be it clarif ied, the guidelines have been issued keeping in 

view the constitutional principle and the statutory norms. That is the bond between the 

constitutional concepts and criminal jurisprudential perspective. And for that reason I 

have used the phraseology sanctity of the Code.  

DOUBLE JEOPARDY  

The constitutional doctrine of double jeopardy which f inds expression in Art 20 (2) 

is ref lectible from the language employed in Section 300 of Code. In the case of 

Maqbool Hussasin38 the Constitution Bench, while discussing the concept of double 

jeopardy, ruled that:- 

 “The fundamental right which is guaranteed in Art 20 (2) enunciates 

the principle of autrefois  convict” or “double jeopardy”. The roots of 

that principle are to be found in the well established rule of the 

common law of England “that where a person has been convicted of 

an offence by a Court of competent jurisdic tion the convic tion is a 

bar to all further criminal proceedings for the same offence.” (Per 

Charles J . in Reg. v. Miles, (1890) 24 Q.B.D. 423 (A).) To the same 

effect is the ancient maxim “Nimo Bis Debet Puniri Pro Uno 

Delicto”, that is to say that no one ought to be twice punished for 

one offence or as it is sometimes written “Pro Eadam Causa” that is 

for the same cause.”  

Placing reliance on the same, a two-Judge Bench, in Sangeetaben             

Mahendrabhai Patel39 opined that :- 
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 “14. This Court in Maqbool Hussain held that the fundamental right which is 

guaranteed under Article 20 (2) enunciates the principle of “autrefois convict” 

or “double jeopardy” i.e. a person must not be put in peril twice for the same 

offence. The doctrine is based on the ancient maxim nemo debet bis punier 

pro uno delicto, that is to say, that no one ought to be punished twice for one 

offence. The plea of autrefois convict or autrefois acquit avers that the 

person has been previously convicted or acquitted on a charge for the 

same offence as that in respect of which he is arraigned. The test is 

whether the former offence and the offence now charged have the same 

ingredients in the sense that the facts constituting the one are sufficient 

to justify a conviction of the other and not that the facts relied on by the 

prosecution are the same in the two trials. A plea of autrefois acquit is 

not proved unless it is shown that the verdict of acquittal of the previous 

charge necessarily involves an acquittal of the latter.” 

Be it reiterated, the said principle is ingrained in Section 300 of the Code and to 

understand the concept, it is  necessary to appreciate the ratio laid down by the Apex 

Court in the cases of S.A. Venkataraman40, Om Prakash Gupta41, Veereshwar Rao 

Agnihotri42, Leo Roy Frey43, S.L. Apte44, Bhagwan Swarup Lal45 Bishan Lal and L.R.  

Melwani46. 

NATURAL JUSTICE AND ITS SIGNIFICANCE UNDER THE CODE 

Natural justice, under the Constitution of  India, may not be existing as a def inite 

principle but it is  read in by the Court to the great heights engrafted in Chapter III of  

the Constitution. This is a facet of constitutional humanistic Princ iple. In this context, I 

may usefully quote a passage from Nawabkhan Abbaskhan47, it has been ruled that one 

of the first princ iples of the sense of justice is  that you must not permit one side to use 

means of inf luencing a decision which means are not known to the other s ide.  

Section  235(2) of the Code prov ides that i f  the  accused is  convic ted, the 

Judge is  requ ired to  proceed in  accordance with the  prov is ions, hear the accused  

  

                                                             
40

 S.A. Venka taraman vs. Un ion of Ind ia , AIR 1954  SC 375 
41 Om Prakash Gup ta v. S tate of U .P ., AIR 1957 SC 458 
42 Sta te o f M.P. vs.  Veereshwar Rao Agn ihotri,  A IR  1957  SC 592 
43

 Leo Roy Frey vs.  Sup t., District  Jail , AIR 1958  SC 119  
44 Sta te o f Bombay vs . S .L . Ap te,  A IR 1961  SC 578 
45 Bhagwan  Swarup  Lal Bishan La l vs.  S ta te of Maharahstra, AIR  1965 SC 682 
46

 Collector o f Customs vs. L.R. Melwan i, AIR 1970 SC 962  
47 Nawabkhan  Abbaskhan, (1974) 2 SCC 121  



48 
 

on the question of sentence, and then pass an order of sentence according to law. 

Interpreting the said provision, the Court in Allauddin Mian48, opined that:- 

 “The requirement of hearing the accused is intended to satisfy the 

rule of natural justice. It is a fundamental requirement of fair play 

that the accused who was hitherto concentrating on the prosecution 

evidence on the question of guilt should, on being found guilty, be 

asked if he has anything to say or any evidence to tender on the 

question of sentence. This is  all the more necessary s ince the 

courts are generally required to make the choice from a wide range 

of discretion in the matter of sentencing. To assist the court in 

determining the correct sentence to be imposed the legislature 

introduced sub-section (2) to Section 235. The said provision 

therefore satisf ies a dual purpose; it satisf ies the rule of natural 

justice by according the accused an opportunity of being heard on 

the question of sentence and at the same time helps the court to 

choose the sentence to be awarded. Since the provision is intended 

to give the accused an opportunity to place before the court all the 

relevant material having a bearing on the question of sentence 

there can be no doubt that the prov is ion is salutary and must be 

strictly followed.” 

Thereafter, the two-Judge Bench proceeded to rule thus:- 

 “We need hardly mention that in many cases a sentencing decision 

has far more serious consequences on the offender and his  family 

members than in the case of a purely administrative decis ion;.....A 

sentencing decision taken without following the requirements of 

sub-section (2) of Section 235 of the Code in letter and spirit is 

v itiated. The sentencing court must approach the question seriously 

and must endeavour to see that all the relevant facts and 

c ircumstances bearing on the question of sentence are brought on 

record.” 

Be it noted, the said principle was reiterated in Ajay Pandit49 placing reliance on 

Santa  Singh50 and Muniappan51. 

  

                                                             
48 Allaudd in Mian  and Others vs. State o f Bihar, (1989) 3 SCC 5 
49 Ajay Pandit alias Jagdish  Dayabhai Patel vs . State o f Maharashtra , (2012) 8 SCC 43 
50

 Santa Singh vs.  S ta te of Punjab, (1976) 4 SCC 190  
51 Muniappan  vs. State of T.N., (1981) 3  SCC 11 
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This makes the duty of the trial Judge extremely important in this regard. 

LIBERTY AND GRANT OF BAIL 

Enlargement of bail or grant of bail has an association with indiv idual liberty.  

Emphasising the concept of l iberty, the Court in Rashmi Rekha Thatoi52, has observed:- 

 “4. The thought of losing one’s l iberty immediately brings in a 

feeling of fear, a shiver in the spine, an anguish of terrib le trauma, 

an uncontrollable agony, a penetrating nightmarish perplexity and 

above all a sense of vacuum withering the very essence of 

existence. It is because l iberty is deep as eternity and deprivation 

of  i t, infernal. May be for this the protectors of l iberty ask, “How 

acquis ition of entire wealth of the world would be of any 

consequence if one’s soul is lost?” It has been quite often said that 

l i fe without liberty is eyes without v is ion, ears without hearing 

power and mind without coherent thinking faculty. It is not to be 

forgotten that liberty is  not an absolute abstract concept. True it is, 

indiv idual l iberty is a very significant aspect of human existence but 

it has to be guided and governed by law. Liberty is to be sustained 

and achieved when it sought to be taken away by permissible legal 

parameters. A court of  law is  required to be guided by the defined 

jurisdiction and not to deal with matters being in the realm of 

sympathy of fancy.” 

Despite the fact that we have put liberty on the pedestal, yet it is not absolute. I have referred 

to this decision solely for the purpose that while granting bail, the court dealing with the application 

for bail has to follow the statutory command bearing in mind the constitutional principle of liberty 

which is not absolute. 

 In Ash Mohammad53, while discussing the concept of l iberty and the legal 

rest r ic t ions wh ich a re  founded on  democra tic  norms , the Court observed tha t  the 

l ibe rty  of  a  person shou ld no t  be  l ight ly  dea l t  wi th ,  fo r  depriva tion  of  l iberty  of  a 

person has  immense impact  on  the  mind of  a person.  Incarce ra t ion  crea tes a 

concav ity in the  personali t y  of  an  indiv idual .  Sometimes, it  causes a  sense o f 

vacuum. Needless to  emphasise, the sacrosancti ty  of  l iberty is  paramount in  a 

c iv i l ised society .  However,  in a  democra t ic  body pol i ty  wh ich  is  wedded  to  the 

rule  of  law, an  indiv idual  is  expected  to  g row wi th in  the  soc ial  rest ric t ions 

sa nc t ioned by law. The ind iv idua l  l ibe rty  is  res tr ic ted  b y la rger  socia l  in te res t   

  

                                                             
52

 Rashmi Rekha Thatoi and  anr. vs. State of Orissa and  ors.,  (2012) 5 SCC 690  
53 Ash Mohammad  vs.  Shiv Ra j S ingh a lias Lalla Babu and another, (2012) 9 SCC 446  
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and its deprivation must have due sanction of law. In an orderly society, an individual 

is expected to l ive with dignity having respect for law and also giving due respect to 

other’s rights. It is well-accepted principle that the concept of liberty is not in the realm 

of absolutism but is a restric ted one. The cry of the collective for justice, its desire for 

peace and harmony and its necessity for security cannot be allowed to be triv ialised. 

The l ife of an indiv idual l iving in a society governed by the rule of law has to be 

regulated and such regulations which are the source in law subserve the social 

balance and function as a significant instrument for protection of human rights and 

security of the collective. It is because fundamentally laws are made for their 

obedience so that every member of the society l ives peacefully in a society to achieve 

his individual as well as social interest. That is why Edmund Burke, while discussing 

about liberty opined, “it is regulated freedom”. Thereafter, the two-Judge Bench 

proceeded to observe:- 

 “18. It is also to be kept in mind that individual l iberty cannot  be 

accentuated to such an extent or elevated to such a high pedestal 

which would bring in anarchy or disorder in the society. The 

prospect of greater justice requires that law and order should 

prevail in a civi l ised mil ieu. True it is , there can be no arithmetical 

formula for fixing the parameters in prec ise exactitude but the 

adjudication should express not only application of mind but also 
exercise of jurisdiction on accepted and established norms. Law 

and order in a society protect the established precepts and see to it 
that contagious crimes do not become epidemic. In an organised 

society the concept of l iberty basically requires citizens to be 

responsible and not to disturb the tranquil l ity and safety which 

every well-meaning person desires. 

 Thereafter the Court opined that l iberty, although is a greatly 

cherished value in the life of an indiv idual, it is a controlled and 

restric ted one and no element in the society can act in a manner by 
consequence of which the l ife or l iberty of others is jeopardised, for 

the rational collective does not countenance an anti-social or anti-
collective act.” 

Be it stated, in the said case, a history-sheeter, involved in number of cases pertaining to grave 

offences under IPC and other Acts, was enlarged on bail and the Apex Court treated the order of bail 

as one of impropriety and set it aside. 

At  th is  junctu re , I  am obl iged  to  say tha t the  courts  whi le  dea ling  wi th 

app licat ions fo r g rant of  ba il  have  to  be  ca reful  keeping  in  v iew nature  o f offence 

and  grav i ty .  Sometimes  i t  is  no t iced  tha t  n o  reasons  are  g iven . Tha t does  no t  
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mean one is required to ascribe elaborate reasons. But, laconically allowing a bail 

application is totally unders irable. As far as grant of anticipatory bail is  concerned, one 

has to be more cautious. The impact of the crime has to be seen. When judic ial officer 

is rejecting the applications, no further observations like “when he surrenders” or “on 

his surrendering” or “if he files bail bonds”, etc. never be made. In Ranjit Singh54 the 

High Court, while rejecting the application under Section 438 of the Code, had passed 

the following order:- 

 “Considering the nature of the allegation and the evidence collected 
in the case-diary the petition is disposed of with a short direction 
that the petitioner shall surrender before the Competent Court and 
shall apply for regular bail and the same shall be considered upon 
furnishing necessary bail bond.” 

On the basis of the aforesaid order, the learned Additional Sessions Judge 

immediately instead of seeking any clarif ication from the High Court granted the 

benef it of bail to the accused under Section 439 of the Code. The victim approached 

the High Court and the High Court cancelled the bail order. On being approached  by 

the accused, the Apex Court on other reasons declined to interfere and granted liberty 

to the accused to surrender to custody and move for regular bail with further 

stipulation that the same shall be considered independently on its own merits. In that 

context, the court quoted a passage from Rashmi Rekha Thatoi55, which reads thus:- 

 “.....i t is  to be borne in mind that a court of  law has to act within the 

statutory command and not deviate from it. It is a well-settled 

proposition of law what cannot be done directly, cannot be done 

indirectly. While exercising a statutory power a court is  bound to act 

within the four corners thereof. The statutory exerc ise of power 

s tands  on a  different footing than exercise of power of judic ial rev iew. 

This has been so stated in Bay Berry Apartments (P) Ltd . v. Shobha56 

and U.P. State Brassware Corpn. Ltd  v. Uday Narain Pandey.57” 

Thereafter, i t was compelled to observe that the order passed by the learned 

single Judge was potent enough to create enormous confus ion. My purpose of saying 

this is that while passing an order, every judicial off icer has to be extremely careful of 

what kind of directions he is issuing. All attempts are to be made to avoid this kind of 

confusion.  I  am compelled to say so as such kind of orders have become quite frequent. 

  

                                                             
54 Ranji t Singh vs . S ta te o f M.P. and  o thers,  2013 (12) SCALE 190 
55 Rashmi Rekha Thatoi and  ano ther vs.  State of Orissa  and o thers,   (2012) 5 SCC 690  
56

 (2006) 13 SCC 737 
57 (2006) 1 SCC 479  
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CONCLUSION 

 

In conclusion, I must state that I have made a humble endeavour to present to 

you the sanctity of certain provisions under the Code and duty of the Court to sustain 

the same. I  have  also endeavoured  to show the inter-connectivity between our 

constitutional norms and concepts and criminal jurisprudence. That is where prec isely 

the sanctity of the Code emerges. I have found on many an occasion that some of the 

judicial officers feel themselves alienated in their own perception from the 

Constitution.<You can  never be a  s tranger to our compassionate and humane Constitution 

in the adjudicating process. I am certain, you are always reminded of your s tatutory 

duty but your alertness with humility would increase to keep the constitutional 

principles close to your heart and soul. That would elevate your work, the mindset and 

the sense of justice, continuous learner of law, wherever his position is, has to be 

intellectually humble and modest because such kind of modesty nourishes virtues and 

enables a man to achieve accomplishments. It encourages your sense of duty and 

disc iplines your responsibili ty. That apart, I would not be very much wrong, if  I say, 

when modesty and self-disc ipline get wedded to each other, one can asset what is right 

and these assertions would not be an expression of egotism but, on the contrary, it  

would be an ornament to your prosperity of knowledge. Lastly, I would suggest to you 

to learn with delight so that it would enrich your mind, you shall never feel the burden. 

Do l ive by sanctity of law. 

 Thank you. 
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PART - II 

NOTES ON IMPORTANT JUDGMENTS 

 
*62. ACCOMMODATION CONTROL ACT, 1961 (M.P.) – Section 3 

 Whether  suit filed by the Secretary on behalf of the plaintiff public Trust 

without joining the other trustees as plaintiffs is maintainable? Held, Yes, 

because the Secretary was authorized by the Trust to file the suit on its 

behalf by resolution of the General Body in which all the trustees, except 

one, were present and signed the resolution – Nothing on record to indicate 

any dissent on the part of trustee who has not signed the resolution. 

Ramshankar v. Guru Singh Sabha  

 Order  dated 08.01.2013 passed by the High Court of M.P. in Second Appeal 

No. 373 of 1999, reported in I.L.R. (2014) M.P. 1541 

 

*63. ARBITRATION AND CONCILIATION ACT, 1996 – Sections 2 (1) (e), 11, 34 and 

42 

 Which Court will have the jurisdiction to entertain and decide an application 

under section 34 of the Act, 1996?  

 The reference is answered as follows:- 

(a) Section 2 (1) (e) contains an exhaustive definition marking out only the 

Principal Civil Court of original jurisdiction in a district or a High Court 

having original civil  jurisdiction in the State, and no other court as 

“court” for the purpose of Part-I of the Arbitration Act, 1996.  

(b) The expression “with respect to an arbitration agreement” makes it clear 

that Section 42 will apply to all applications made whether before or 

during arbitral proceedings or after an Award is pronounced under Part-I  

of the 1996 Act.  

(c) H owe ve r ,  Sec t ion  42  on ly  a pp l ies  to  a pp l ic a t i ons  ma de  unde r 

Pa r t - I  i f  the y  a re  made  to  a  c our t  a s  de f i ne d  –  S i nce  a pp l ic a t i ons  

mad e  unde r  Se c t ion  8  a re  ma de  to  ju d ic ia l  a u thor i t ies  a nd  s i nce  
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  applications under Section 11 are made to the Chief Justice or his 

designate, the judicial authority and the Chief Justice or his designate 

not being court as defined, such applications would be outside Section 

42.  

(d) Section 9 applications being applications made to a court and Section 

34 applications to set aside arbitral awards are applications which are 

within Section 42.  

(e) In no circumstances can the Supreme Court be “court” for the purposes 

of Section 2 (1) (e), and whether the Supreme Court does or does not 

retain seisin after appointing an Arbitrator, applications will follow the 

first application made before either a High Court having original 

jurisdiction in the State or a Principal Civil court having original 

jurisdiction in the district as the case may be.  

(f)  Section 42 will apply to applications made after the arbitral proceedings 

have come to an end provided they are made under Part-I,  

(g) If a first application is made to a court which is neither a Principal Court 

of original jurisdiction in a district or a High Court exercising original 

jurisdiction in a State, such application not being to a court as defined 

would be outside Section 42. Also, an application made to a court 

without subject matter jurisdiction would be outside Section 42.  

 State of West Bengal & others v. Associated Contractors  

 Judgment dated 10.09.2014 passed by the Supreme Court in Civil Appeal No. 

6691 of 2005, reported in AIR 2015 SC 260 (3-Judge Bench) 

 

64. ARBITRATION AND CONCILIATION ACT, 1996 – Sections 7 and 8 

(i) Non-arbitrable dispute referred to arbitrator – Effect – Even if an issue is 

framed by the Arbitrator in relation to such a dispute, there cannot be a 

presumption or a conclusion to the effect that the parties had agreed to 

refer the issue to the arbitrator.  

(ii ) Contract with regard to arbitration – Should be in writing – It cannot be 

presumed. 

i
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ii

 

 M/s Harsha Construction v. Union of India & Ors.  

 Judgment dated 05.09.2014 passed by the Supreme Court in Civil Appeal No. 

534 of 2007, reported in AIR 2015 SC 270 

Extracts from the judgment: 

Arbitration arises from a contract and unless there is a specific written contract, a 

contract with regard to arbitration cannot be presumed. Section 7(3) of the Act clearly 

specifies that the contract with regard to arbitration must be in writing. Thus, so far as 

the disputes which have been referred to in Clause 39 of the contract are concerned, it 

was not open to the Arbitrator to arbitrate upon the said disputes as there was a 

specific clause whereby the said disputes had been “excepted”. Moreover, when the 

law specifically makes a provision with regard to formation of a contract in a particular 

manner, there cannot be any presumption with regard to a contract if the contract is 

not entered into by the mode prescribed under the Act. 

If a non-arbitrable dispute is referred to an Arbitrator and even if  an issue is 

framed by the Arbitrator in relation to such a dispute, in our opinion, there cannot be a 

presumption or a conclusion to the effect that the parties had agreed to refer the issue 

to the Arbitrator. In the instant case, the respondent authorities had raised an 

objection relating to the arbitrabil ity of the aforestated issue before the Arbitrator and 

yet the Arbitrator had rendered his decision on the said “excepted” dispute. In our 

opinion, the Arbitrator could not have decided the said “excepted” dispute. 

  We, therefore, hold that it was not open to the Arbitrator to decide the issues 

which were not arbitrable and the award, so far as it relates to disputes regarding non-

arbitrable disputes is concerned, is bad in law and is  hereby quashed. 

 

65.  ARBITRATION AND CONCILIATION ACT, 1996 – Sections 16, 34 (2) (b) and 34 

(2) (b) (ii )  

(i) Objection on jurisdiction of the tribunal – Taking after submission of the 

statement of defence – “The subject-matter of the dispute is not capable 

of settlement by arbitration” whether it is an objection on jurisdiction? 

Held, No – It is related to Section 34(2) (b) of the Act, 1996 and not to 

section 16 of the Act of 1996. 
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(ii ) Challenging the award on the ground that it is in conflict with public 

policy of India as provided under section 34 (2) (b) (i i) – It cannot be 

equated with the contention that tribunal under the Central Act does not 

have jurisdiction whereas the tribunal under the State Act has 

jurisdiction to decide the dispute – Public policy of India is referable to 

public policy of Union of India and not of an individual State. 

ii

i

ii

ii

 

 M/s. MSP Infrastructure Ltd. v. M.P. Road Devl. Corp. Ltd.  

 Judgment dated 05.12.2014 passed by the Supreme Court in Civil Appeal No. 

10778 of 2014, reported in AIR 2015 SC 710 

Extracts from the judgment: 

It was next contended on behalf of  the Respondent by the learned counsel that 

Section 16 undoubtedly empowers the Tribunal to rule on its own jurisdic tion and any 

objections to it must be raised not later than the submiss ion of the statement of 

defence. However, according to the learned senior counsel, objections to the 

jurisdic tion of a Tribunal may be of several k inds as is  well-known, and Section 16 

does not cover them all. It was further contended that where the objection was of such 

a nature that it would go to the competence of the Arbitral Tribunal to deal with the 

subject matter of arbitration itself and the consequence would be the null ity of the 

award, such objection may be raised even at the hearing of the petition under Section 

34 of the Act. In support, the learned senior counsel relied on   clause (b) of sub-

section (2) of Section 34 which reads as follows:-  

“34 (2) An arbitral award may be set as ide by the Court only if – 

 (a) ………..  

 (b) the Court f inds that – 
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(i) the subject-matter of the dispute is not capable of settlement 

by arbitration under the law for the time being in force, or 

 (ii) the arbitral award is  in confl ict with the public policy of India.” 

It is not possible to accept this submission. In the f irst place, there is  nothing to 

warrant the inference that all objections to the jurisdiction of the Tribunal cannot be 

raised under Section 16 and that the Tribunal does not have power to rule on its own 

jurisdic tion. Secondly, Parliament has employed a different phraseology in Clause (b) 

of Section 34. That phraseology is “the subject matter of the dispute is not capable of 

settlement by arbitration.” This phrase does not necessarily refer to an objection to 

‘ jurisdiction’ as the term is well known. In fact, i t refers to a situation where the dispute 

referred for arbitration, by reason of its subject matter is  not capable of settlement by 

arbitration at all. Examples of such cases have been referred to by the Supreme Court 

in the case of Booz Allen and Hamilton Inc. v. SBI Home Finance Limited and ors., AIR 

2011 SC 2507  This Court observed as follows:- 

 “36. The well-recognised examples of nonarbitrable disputes are: (i)  
d isputes relating to rights and l iabil ities which give rise to or arise 
out of criminal offences; (ii) matrimonial disputes relating to 
divorce, judicial separation, restitution of conjugal rights, child 
custody; (i i i) guardianship matters; (iv) insolvency and winding-up 
matters; (v) testamentary matters (grants of probate, letters of 
adminis tration and succession certificate); and (v i) eviction or 
tenancy matters governed by special statutes where the tenant 
enjoys statutory protection against eviction and only the specified 
courts  are conferred jurisdiction to grant eviction or decide the 
disputes.”  

The scheme of the Act is thus c lear. All objections to jurisdiction of whatever 

nature must be taken at the stage of the submission of the statement of defence, and 

must be dealt with under Section 16 of the Arbitration Act, 1996. However, if one of 

the parties seeks to contend that the subject matter of the dispute is  such as cannot 

be dealt with by arbitration, it may be dealt under Section 34 by the Court.  

I t  was  also  con tend ed b y the  learn ed counsel  f o r respondent  tha t  the  newly 

added ground  tha t  the  Tribuna l  under th e  Arbi t ra t ion  Ac t ,  1996 had  no  

ju risdic t io n  to  dec ide  the  d ispu te  in  ques t ion  beca use the  ju risd ic t ion  lay wi th  

the  T ribuna l under  the M.P .  Ac t of  1983, was  a  ques t ion  wh ich  ca n be  ag i ta ted  

under sub-c lause  (i i )  o f  c lause  (b ) o f  sub-sec t io n  (2 ) o f  Sec tion  34  of  the  

Arb i t ra t ion  Ac t,  1996.  Th is  p rov is ion  ena bles the  cour t  to  se t -as ide  an  award  

wh ich  is  i n  conf l ic t  wi th  the  pub l ic  po l ic y o f  Ind ia . Therefo re ,  i t  is  con tend ed tha t 

the  amendmen t had bee n r ig h tl y  a l lowed a nd i t  canno t be  said  tha t  what  was  
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raised was only a question which pertained to jurisdiction and ought to have been 

raised exclusively under Section 16 of the Arbitration Act, 1996, but in fact was a 

question which could also have been raised under Section 34 before the Court, as has 

been done by the Respondent. This submission must be rejected. The contention that 

an award is in confl ict with the public  policy of India cannot be equated with the 

contention that Tribunal under the Central Act does not have jurisdic tion and the 

Tribunal under the State Act, has jurisdiction to decide upon the dispute. Furthermore, 

it was stated that this contention might have been raised under the head that the 

Arbitral Award is  in conf lict wi th the public policy of India. In other words, it was 

submitted that it is  the public policy of India that arbitrations should be held under the 

appropriate law. It  was contended that unless the arbitration was held under the State 

Law i.e. the M.P. Act that it would be a v io lation of the public policy of India. This 

contention is misconceived since the intention of providing that the award should not 

be in conf l ic t with the public policy of India is  referable to the public policy of India as 

a whole i.e. the policy of the Union of India and not merely the policy of an individual 

state. Though, it cannot be said that the upholding of a state law would not be part of 

the public policy of India, much depends on the context. Where the question arises out 

of a conf lict between an action under a State Law and an action under a Central Law, 

the term public policy of India must necessarily understood as being referable to the 

policy of the Union. It is  well known, v ide Article 1 of the Constitution, the name ‘India’ 

is the name of the Union of States and its territories include those of the States. 

 

66. ARBITRATION AND CONCILIATION ACT, 1996 – Sections 31(7) (a) and 37(1) 

(b) 

 Word “sum” used in section 31 (7) (a) and 31(7) (b) – As per section 31 (7)(a),  

an award for payment of money may be inclusive of interest and the “sum” 

of the principal amount plus interest may be directed to be paid by the 

Arbitral Tribunal for the pre-award period – As per section 31 (7)(b), the 

Arbitral Tribunal may direct interest to be paid on such “sum” for the post-

award period at which stage the amount would be the sum arrived at after 

the merging of interest with the principal ; the two components having lost 

their separate identities. 
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 M/s Hyder Consulting (UK) Ltd. v. Governor, State of Orissa through 

Chief Engineer 

 Judgment dated 25.11.2014 passed by the Supreme Court in Civil Appeal No. 

3148 of 2012, reported in AIR 2015 SC856 (three Judge Bench) 

Extracts from the judgment: 

It is  apparent that v ide clause (a) of sub-section (7) of Section 31 of the Act, 

Parliament intended that an award for payment of money may be inclus ive of interest, 

and the “sum” of the principal amount plus interest may be directed to be paid by the 

Arbitral Tribunal for the pre-award period. Thereupon, the Arbitral Tribunal may direct 

interest to be paid on such “sum” for the post-award period v ide clause (b) of sub-

section (7) of Section 31 of the Act, at which stage the amount would be the sum 

arrived at after the merging of interest with the princ ipal; the two components having 

lost their separate identities.  

In fact this  is a case where the language of sub-section 7 clause (a) and (b) is so 

plain and unambiguous that no question of construction of a statutory provision arises. 

The language itself provides that in the sum for which an award is made, interest may 

be included for the pre-award period and that for the post-award period interest up to 

the rate of   e ighteen per cent per annum may be awarded on such sum directed to be 

paid by the Arbitral Award. 

 

67. CIVIL PROCEDURE CODE, 1908 – Section 9 

 SICK INDUSTRIAL COMPANIES (SPECIAL PROVISIONS) ACT,  1986 – 

Sections 22 and 26 

(i) Maintainability of suit for recovery of money against sick company – The 

suit could lie and proceeded with only after express consent of the BIFR 

(Board for Industrial and Financial Reconstruction). 

(ii ) Maintainability of suit for declaration and injunction against sick 

company – The suit for seeking declaration that the company was no 

longer a sick company within the meaning of the SICA Act, 1986 was not 

competent and maintainable – The Civil Court was not right and justified 

in issuing injunction also. 

 

i



138 
 

ii

 

 Ghanshyam Sarda v. M/s Shiv Shankar Trading Co. and others  

 Judgment dated 13.11.2014 passed by the Supreme Court in Civil Appeal No. 

10221 of 2014, reported in AIR 2015 SC 403 

Extracts from the judgment:  

As laid down by this Court the Act is a complete Code in itself . The Act gives 

complete superv isory control to the BIFR over the affairs  of a s ick Industrial Company 

from the stage of registration of reference and questions concerning status of sickness 

of such company are in the exclusive domain of the BIFR. Any submission or assertion 

by anyone including the Company that by certain developments the Company has 

rev ived itself and/or that its net worth s ince the stage of regis tration having become 

positive no such scheme for rev ival needs to be undertaken, must be and can only be 

dealt with by the BIFR. Any such assertion or claim has to be made before the BIFR 

and only upon the satisfaction of the BIFR that a sick company is no longer sick, that 

such company could be said to have ceased to be amenable to its supervisory control 

under the Act. The aspects of rev ival of  such company being completely within its 

exclusive domain, it is the BIFR alone, which can determine the issue whether such 

company now stands rev ived or not. The jurisdic tion of the civil court in respect of 

these matters s tands completely excluded. 

Unlike cases where the exis tence of jurisdictional fact or facts, on the basis of 

which alone a Tribunal can invoke and exerc ise jurisdiction, is  or are doubted, s tand 

on a different footing from the one where invocation and exercise of jurisdiction at the 

initial s tage is not disputed but what is  projected is that by subsequent or supervening 

circumstances the concerned Tribunal has lost jurisdiction. In the present case the fact 

that the company was registered as a sick company is not doubted nor has it been 

contended that the BIFR had wrongly assumed initia l jurisdic tion. But what is projected 

is that the net worth having become positive the BIFR has now lost jurisdiction over 

the company. In our view, the BIFR having correctly assumed jurisdiction and when all 

the financial affairs of such company were directly under the supervisory control of the 

BIFR, the power to decide whether it has since then lost the jurisdiction or not, is also 

in the exclusive domain of the BIFR. The BIFR alone is empowered to determine 

whether net worth has become positive as a result of  which it would cease to have 

such jurisdiction. Any inquiry into such issue regarding net worth by anyone outside 

the Act including c iv il court, would be against the express intent of the Act and would 

l ead  to  i ncong ruou s  a nd  u ndes i red  resu l ts .  The  su i t  as  f ram ed se ek ing  

dec la ra t ion  tha t  the  co mp an y wa s  no  l onge r  a  s ick  compan y  wi th in  the  

me an in g  o f  the  Ac t ,  was  the re f o re  no t  c omp e ten t  and  main t a in a b le .  The  C iv i l   
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Court was not right and justified in issuing injunction as it did. The counsel who 

represented the company before the BIFR on 04.04.2013, correctly submitted that 

before discharging the company the BIFR can examine the audited balance sheet and 

satisfy itself  whether the net worth had turned positive. 

Insofar as the recovery of money is concerned, the matter is completely covered 

by Section 22 (1) of the Act. The language employed in Section 22(1) of the Act refers 

to the entirety of the period beginning from the inquiry under Section 16 til l  the 

implementation of sanctioned scheme for revival. Section 22(1) bars any suit for 

recovery of money or for the enforcement of any security against the industrial 

company without the express consent of the Board. Reference in Section 22(1) is  to 

“an Industrial Company” and not to “the sick Industrial Company” as found in later sub-

sections of the same Section. This  also throws light that the bar is during the period 

contemplated in said Section 22(1). Such bar is period specif ic and sub-section (5) of 

Section 22 entitles exc lusion of such period while computing l imitation. During the 

entirety of that period the Act grants protection to the company and leaves it to the 

discretion of the BIFR whether to permit fi l ing and maintaining of suit or other 

proceedings. In the present case the BIFR was considering Draft Rehabil itation 

Scheme which is a s tage under Section 18(3) and is completely covered by the period 

under Section 22 of the Act. The suit in the instant case as framed for recovery of 

money fi led without the consent of the BIFR was not competent and maintainable. We 

may at this stage refer to the decis ions rendered by this Court with regard to Section 

22(1) of the Act. In Managing Director, Bhoruka Textiles Limited v. Kashmiri Rice 

Industries, AIR 2009 SC (Supp) 1947, af ter quoting sub-section (1) of Section 22 of the 

Act, i t was observed:- 

 “A plain reading of the aforementioned provision would clearly go to 

show that a suit is barred when an enquiry under Section 16 is  

pending. It is also not in dispute that prior to institution of the suit, 

the respondent did not obtain consent of the Board. 

 9. The provision of the Act and, in particular, Chapter III thereof, 

prov ides for a complete code. The Board has a wide power in terms 
of the prov is ions of the Act, although it is  not a court. Sub-section 

(4) of Section 20 as also Section 32 of the Act provides for non 

obstante clauses. It envisages speedy disposal of the enquiry and 

preferably within the time framed provided for thereafter. Section 17 
empowers the court to make suitable orders on the completion of 

enquiry. Preparation and sanction of the scheme is also 
contemplated under the Act.” 

 

In para 12 of the said decision, it was further stated: 
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 “If the c iv il court’s jurisdic tion was ousted in terms of the provisions 

of Section 22 of the Act, any judgment rendered by it would be 
coram non judice. It is a well settled principle of law that a judgment 

and decree passed by a court or tribunal lacking inherent 

jurisdiction would be a nulli ty.” 

Similarly, in Raheja Universal Limited v. NRC Limited , AIR 2012 SC 1440  it was 

observed as under:  

 “49. BIFR has been vested with wide powers and, being an expert 

body, is required to perform duties and functions of wide-ranged 

nature. If  one looks into the legis lative intent in relation to a sick 

industrial company, it is obvious that BIFR has to f irst make an 
effort to provide an opportunity to the sick industria l company to 

make its  net worth exceed the accumulated losses within a 
reasonable time, fail ing which BIFR has to formulate a scheme for 

rev ival of the company, even by providing f inancial ass is tance in 
cases where in BIFR in its wisdom deems it necessary and f inally 

only when both these options fail and the public interest so 

requires, BIFR may recommend winding up of the sick industrial 

company. So long as the scheme is under consideration before 
BIFR or it is being implemented after being sanctioned and is made 

operational f rom a given date, it is the legislative intent that such 
scheme should not be interjected by any other judicial process or 

frustrated by the impediments created by third parties and even by 

the management of the sick industrial company, in relation to the 

assets of the company.” 

The suit in the instant case, insofar as it relates to the claim for recovery of 

money, could lie or be proceeded with only after express consent of the BIFR. 

 

68. CIVIL PROCEDURE CODE, 1908 – Section 149 and Order 41 Rule 3-A 

(i) Effect of non-fil ing of application under Order 41 Rule 3-A CPC for 

condonation of delay along with memorandum of appeal – The defect 

can be rectified – It can happen due to some mistake or lapse as the 

appellant may omit to file the application under Order 41 Rule 3A CPC 

alongwith the appeal.  

(ii ) Appeal filed without any payment of court fees – The required court fees was duly 

paid later on or at the time of refiling – It should be construed that such payment of 

court fees was deemed to have been paid on the date on which the appeal was 

originally presented by virtue of the implication of Section 149 CPC.  

(ii i) Principles that should be kept in mind while condoning delay – 

Explained in para 23. 
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-

ii

iii  

 H. Dohil Constructions Company Private Limited v. Nahar Exports 

Limited and another  

 Judgment dated 20.08.2014 passed by the Supreme Court in Civil Appeal No. 

7886 of 2014, reported in (2015) 1 SCC 680 

Extracts from the judgment: 

It was contended on behalf  of  the appellant(s) that the claim of the respondents 

that the appeals were f i led with a delay of only 9 days cannot be accepted, inasmuch 

as the appeal papers were fi led without any payment of court fee and, therefore, it 

cannot be considered as proper f il ing at all. It was contended that the court fee was 

paid only at the time of ref il ing in 2012 and, therefore, the delay in fi ling the appeals 

themselves should be calculated as 1825 days. As far as said submiss ion is 

concerned, we f ind force in the contention of the learned Senior Counsel for the 

respondents in having placed reliance upon Section 149 CPC. The said section 

empowers the court to accept the payment of court fee at a later point of  time if the 

appeal papers had been fi led within the due date. Therefore, in the case on hand, 

when the appeals were presented with a delay of 9 days without payment of proper 

court fee and when the required court fee was duly paid at the time of refi l ing, it 

should be construed that such payment of court fee was deemed to have been paid on 

the date on which the appeals were originally presented by virtue of the implication of 

Section 149 CPC. Therefore, we do not f ind any substance in the said contention 

made on behalf  of the appellant(s). 

Though in the f irst blush, the said submission appears to be plausible, that very 

submission was repelled by this  Court in State of M.P. v. Pradeep Kumar, (2000) 7 SCC 

372. While considering that very submission, this Court has held as under in paras 10 

and 11: 
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 “10. What is the consequence if such an appeal is not accompanied 

by an application mentioned in sub-rule (1) of Rule 3-A? It must be 

noted that the Code indicates in the immediately preceding Rule 

that the consequence of not complying with the requirements in 

Rule 1 would include rejection of the memorandum of appeal. Even 

so, another option is given to the court by the said Rule and that is  

to return the memorandum of appeal to the appellant for amending 

it within a specif ied time or then and there. It is to be noted that 

there is  no such rule prescribing for rejection of memorandum of 

appeal in a case where the appeal is not accompanied by an 

application for condoning the delay. If  the memorandum of appeal is 

f i led in such appeal without an accompanying application to 

condone delay the consequence cannot be fatal. The court can 

regard in such a case that there was no valid presentation of the 

appeal. In turn, it means that if the appellant subsequently f iles an 

application to condone the delay before the appeal is rejected the 

same should be taken up along with the already filed memorandum 

of appeal. Only then the court can treat the appeal as lawfully 

presented. There is nothing wrong if the court returns the 

memorandum of appeal (which was not accompanied by an 

application explaining the delay) as defective. Such defect can be 

cured by the party concerned and present the appeal without further 

delay.  

 11. No doubt sub-rule (1) of Rule 3-A has used the word ‘shall ’. It 

was contended that employment of the word ‘shall ’ would clearly 

indicate that the requirement is  peremptory in tone. But such 

peremptoriness does not foreclose a chance for the appellant to 

rectify the mistake, either on his own or being pointed out by the 

court. The word ‘shall’ in the context need be interpreted as an 

obligation cast on the appellant. Why should a more restric tive 

interpretation be placed on the sub-rule? The Rule cannot be 

interpreted very harshly and make the non-compliance punitive to 

an appellant. It can happen that due to some mistake or lapse an 

appellant may omit to fi le the application (explaining the delay) 

along with the appeal.” 

Having regard to the said pronouncement of this Court with which we fully concur,  

the said submission in the present case also stands rejected. 
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We may also usefully refer to the recent decision of this Court in Esha 

Bhattacharjee v. Raghunathpur Nafar Academy, (2013) 12 SCC 649  where several 

principles were culled out to be kept in mind while dealing with such applications for 

condonation of delay. Principles (iv ), (v), (v iii), (ix) and (x) of para 21 can be usefully 

referred to, which read as under:  

 “21.4 (iv) No presumption can be attached to deliberate causation 

of delay but, gross negligence on the part of the counsel or li tigant 

is to be taken note of. 

 21.5 (v) Lack of bona fides  imputable to a party seeking 

condonation of delay is  a signif icant and relevant fact.  

 *                        *                        * 

 21.8. (v iii) There is a distinction between inordinate delay and a 

delay of short duration of few days, for to the former doctrine of 

prejudice is attracted whereas to the latter it may not be attracted. 

That apart, the first one warrants strict approach whereas the 

second calls for a l iberal delineation. 

 21.9. (ix) The conduct, behaviour and attitude of a party relating to 

its inaction or negligence are relevant factors to be taken into 

consideration. It is so as the fundamental principle is that the courts 

are required to weigh the scale of balance of justice in respect of 

both parties and the said princ iple cannot be given a total go-by in 

the name of l iberal approach. 

 21.10. (x) If  the explanation offered is concocted or the grounds 

urged in the application are fanciful, the court should be v igilant not 

to expose the other s ide unnecessarily to face such a l itigation.” 

 

69. CIVIL PROCEDURE CODE, 1908 – Section 152 

(i) Scope of Section 152 of CPC – Only accidental omissions or mistakes 

may be corrected – Not all omissions and mistakes – The omission or 

mistake which goes to the merits of the case is beyond the scope of 

Section 152 – Clerical or arithmetical mistakes in judgments, decrees or 

orders may be corrected.  

(ii ) In this case,  High Court has allowed the application under Section 152 

CPC and directed that preliminary decree be amended – In the light of 

Order 20 Rule 18 (2) CPC in preliminary decree, not only the right of the 

plaintiff but also the rights and interests of others can also be declared 

– The Apex Court held High Court had not committed any mistake of law. 
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 Srihari (dead) through Legal Representative Ch. Niveditha Reddy v. 
Syed Maqdoom Shah and others  

 Judgment dated 16.09.2014 passed by the Supreme Court in Civil Appeal No. 
2352 of 2008, reported in (2015) 1 SCC 607 

Extracts from the judgment: 

From the language of Section 152 of the Code, as quoted above, and also from 

the interpretation of the section given in the case of State of Punjab v. Darshan Singh, 

(2004) 1 SCC 328  the section is meant for correcting the clerical or arithmetical 

mistakes in judgments, decrees or orders or errors aris ing therein from any accidental 

sl ip or omission. It is  true that the powers under Section 152 of the Code are neither to 

be equated with the power of rev iew nor can be said to be akin to rev iew or even said 

to c lothe the Court under guise of invoking after the result of the judgment earl ier 

rendered. The corrections contemplated under the section are of correcting only 

accidental omissions or mistakes and not all omissions and mistakes. The omission 

sought to be corrected which goes to the merits of the case is beyond the scope of 

Section 152. In Bijay Kumar Saraogi v. Sta te of Jharkhand, (2005) 7 SCC 748  a lso it has 

been reiterated that Section 152 of the Code can be invoked for the limited purpose of 

correcting clerical errors or arithmetical mistakes in judgments or accidental 

omiss ions. 

Now we have to examine whether by the impugned order, the High Court has only 

corrected the clerical, arithmetical or accidental omission in the decree passed or not. 

To appreciate the same, f irst we think it necessary to mention as to what the word 

“expression accidental omission” mean. In Master Construction Co. (P) Ltd. v. Sta te of 

Orissa and another, AIR 1966 SC 1047, expression – “accidental sl ip or omission” has 

been explained as an error due to a careless mistake or omission unintentionally 

made. It is  further observed in the said case that: 
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 “7.... .there is another qualification, namely, such an error shall be 
apparent on the face of the record, that is  to say, it is not an error 
which depends for its discovery, elaborate arguments on questions 
of fact or law”. 

(emphasis supplied) 

At the end, we would also l ike to refer the case of Shub Karan Bubna v. Sita Saran 

Bubna, (2009) 9 SCC 689  wherein it is explained that: 

 “5. ‘partition’ is a redistribution or adjustment of pre-existing rights, among co-

owners/coparceners, resulting in a division of land or other properties jointly 

held by them into different lots or portions and delivery thereof to the 

respective allottees. The effect of such division is that the joint ownership is 

terminated and the respective shares vest in them in severalty. 

This  Court has earlier also reiterated in U.P. SRTC v. Imtiaz Hussain, (2006) 1 SCC 

380  that the basis of prov is ion of Section 152 of the Code is found on the maxim actus 

curiae neminem gravabit i .e. an act of Court shall prejudice no man. As such an 

unintentional mistake of the Court which may prejudice the cause of any party must be 

rectified. However, this does not mean that the Court is allowed to go into the merits  of 

the case to alter or add to the terms of the original decree or to give a f inding which 

does not exist in the body of the judgment sought to be corrected. 

 

70. CIVIL PROCEDURE CODE, 1908 – Order 16 Rule 2 

 Plaintiff claimed mesne profit – He wants to prove the prevalent market rate 

of the properties in the locality – Filed application under Order 16 Rule 2 

CPC – Trial court rejected the same on the ground that under Section 10 of 

M.P. Accommodation Control Act, 1961 the plaintiff has remedy to approach 

RCA for fixation of standard rent – Held, the trial court has lost sight of the 

fact that section 10 of the Act is not applicable to the facts of the case as the 

plaintiff is not claiming standard rent – Order of trial court reversed. 
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 Smt. Manisha Lalwani v. Dr. D.V. Paul  
 Order dated 17.11.2014 passed by the High Court of M.P. in Writ Petition No. 

15483 of 2013, reported in AIR 2015 MP 20  

Extracts from the Order: 

The Trial Court has rejected the application preferred by the petitioner on the 

ground that under Section 10 of the Act, the petitioner has remedy to approach Rent 

Controlling Authority for f ixation of standard rent and summon to Smt. Shanta Paul has 

been refused on the ground that transaction is prohibited under the Benami 

Transactions (Prohibition) Act, 1988. By summoning Mrs. Shanta Paul, the petitioner 

wanted to discharge initial burden with regard to subletting of the accommodation 

which initially l ies on him. However, the tria l Court refused to summon Mrs. Shanta 

Paul simply on the ground that transaction in question is  prohibited under the Benami 

Transaction (Prohibition) Act, 1988. The tria l Court has decided the application without 

perusal of the grounds mentioned in the application. In the instant case, the petitioner 

is claiming mesne profit and, therefore, in order to prove the prevalent market rate of 

the properties in the locality, summons to Branch Manager, Andhra Bank, Katni ought 

to have been issued by the trial Court as the petitioner is entitled to mesne prof its  in 

view of law laid down in Atma Ram Properties (P) Ltd. v . Federal Motors (P) Ltd ., (2005) 1 

SCC 705. The tria l Court has lost the sight of the fact that Section 10 of the Act has no 

application to the facts of the case as the petitioner is not claiming standard rent. The 

aforesaid approach of the tria l Court cannot be termed, but perverse. Thus, the 

impugned order suffers not only from non-application of mind but error apparent on 

face of the record as well. 

 

71. CIVIL PROCEDURE CODE, 1908 – Order 22 Rules 4 and 5 
   HINDU MARRIAGE ACT, 1955 – Section 5 

(i) Defendant died during pendency of appeal – Appellate court allowed the 
application under Order 22 Rule 4 CPC without proper inquiry – Hon’ble 
the Apex Court held that after following proper procedure prescribed in 
Order 22 Rule 5 CPC, the appellate court should have decided, who are 
the LRs of deceased and under what capacity – Before deciding this 
material question the appellate court cannot proceed to decide the 
appeal on merits – It may take recourse to proviso of Order 22 Rule 5 
CPC. 

(ii ) Presumption of marriage – When can be drawn?  When a man and 
woman have cohabited continuously for a number of years like a spouse 
– The court can draw such presumption. 
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 Karedla Parthasaradhi v. Gangula Ramanamma (d) through LRs. and 

others 

 Judgment dated 04.12.2014 passed by the Supreme Court in Civil Appeal No. 

3872 of 2009, reported in AIR 2015 SC 891 

Extracts from the judgment: 

The question as to in which circumstances, the Court can draw presumption as to 

the legality of marriage was succinctly explained by Mulla in his book- Hindu Law, 17th 

Edition in Artic le 438, page 664 under the heading – “Presumption as to legality of 

marriage” – in following words: 

 “438. Presumption as to  legality of marriage –  Where it is proved that 

a marriage was performed in fact, the court will  presume that it is 

valid in law, and that the necessary ceremonies have been 

performed. A Hindu marriage is recognized as a valid marriage in 

English law. Presumption as to marriage and legitimacy – There is 

an extremely s trong presumption in favour of the valid ity of a 

marriage and the legitimacy of its  offspring if  f rom the time of the 

alleged marriage the parties are recognized by all persons 

concerned as man and wife and are so described in important 

documents and on important occasions. The l ike presumption 

applies to the question whether the formal requis ites of a valid 

marriage ceremony were satisf ied. Similarly the fact that a woman 

was liv ing under the control and protection of a man who generally 

l ived with her and acknowledged her children raises a strong 

presumption that she is  the wife of that man. However, th is 

presumption may be rebutted by proof of facts showing that no 

marriage could have taken place.” 
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The question arose before this Court in Thakur Gokal Chand v. Parvin Kumari @ 

Usha Rani, AIR 1952 SC 231 , as to whether on facts/evidence, the Court could record a 

f inding about the existence of lawful marriage between the parties and, if  so, what 

should be the principle to be applied while deciding such question. Learned Judge - 

Fazal Ali J , speaking for the Bench examined this question in the context of Section 50 

of the Indian Evidence Act, 1872 and other relevant provisions of law and laid down 

the following principle of law for determination of such question:  

 “It seems to us that the question as to how far the ev idence of those 

particular witnesses is relevant under section 50 is  academic, 

because it is  well-settled that continuous cohabitation for a number 

of years may raise the presumption of marriage. In the present 

case, it seems clear that the plaintiff and Ram Piari l ived and were  

treated as husband and wife for a number of years, and, in the 

absence of any material pointing to the contrary conclusion, a 

presumption might have been drawn that they were lawfully married. 

But the presumption which may be drawn from long cohabitation is 

rebuttable, and if  there are circumstances which weaken or destroy 

that presumption, the court cannot ignore them” 

In recent time, this  Court in Madan Mohan Singh & ors. v . Rajni Kant & anr., AIR 

2010 SC 2933, relying upon the aforesaid principle of law, reiterated the same principle 

in following words:  

 “The courts have consis tently held that the law presumes in favour 

of marriage and against concubinage, when a man and woman have 

cohabited continuously for a number of years. However, such 

presumption can be rebutted by leading unimpeachable evidence. 

(Vide Mohabbat Ali Khan v. Mohd. Ibrahim Khan, AIR 1929 PC 135, 

Gokal Chand v. Parvin Kumari, AIR 1952 SC 231, S.P.S. 

Balasubramanyam v. Suruttayan, AIR 1994 SC 133, Ranganath 

Parmeshwar Panditrao Mali v. Eknath Gajanan Kulkarni, AIR 1996 SC 

1290 and Sobha Hymavathi Devi v. Setti Gangadhara Swamy, AIR 2005 

SC 800.”) 

In  the f i rs t place , the  High  Cour t shou ld  hav e remanded the  case  to  the tr ia l  

co urt  by tak ing  recourse  to  the  p rov is ion  of  Orde r XXI I  Ru le  5  p rov iso  fo r 

dec id ing  the  ques t ion  as  to  whether  K .  San jiva Rao ( respon dent  no .1  here in ) 

was  the  lega l  rep res enta t ive  of  dec eased de fen dant  no .1  (Ga ngu la  

Ramanamma) and i f  so ,  in  what  capaci ty  - adopted  son  or  l ega tee  on  the 

s t rength  of  W i ll  da ted  0 2 .01 .1984.  Second ly,  wi thou t  f i rs t  dec id ing  th is  mater ial  

ques t ion , the  H igh  Cour t cou ld  no t  h ave ei the r a ll owed  the  app l ica t ion  an d nor i t  

could have proceeded to decide the appeal on merits. Thirdly, the High Court simply allowed  
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the application without recording a finding as to whether any right in the suit property 

was devolved in favour of K. Sanjiva Rao (respondent no.1) after the death of 

defendant no. 1 and if  so, in what capacity. This  f inding alone would have enabled K. 

Sanjiva Rao to become the appellant and prosecute the appeal on merits and lastly, 

this was a case where inquiry into the question was necessary and it could be done 

only by the trial court.  

  

 

72. CIVIL PROCEDURE CODE, 1908 – Order 23 Rule 3-A 

 Can the validity of a decree passed on a compromise be challenged in a 

separate suit? Held, No – When a question relating to lawfulness of the 

agreement or compromise is raised before the court that passed the decree 

on the basis of such agreement or compromise, it is that court alone which 

can decide the question – The court cannot direct the parties to file a 

separate suit – Such suit will not be maintainable in the light of Order 23 

Rule 3-A CPC. 

-

-  

  R. Rajanna v. S. R. Venkataswamy and others 

 Judgment dated 20.11.2014 passed by the Supreme Court in Civil Appeal No. 

10416 of 2014, reported in AIR 2015 SC 706 

Extracts from the judgment: 

It is manifest f rom a plain reading that in terms of the prov iso to Order XXIII Rule 

3  where  one par ty  a l leges and the  o ther  den ies  ad jus tmen t o r s a t is fac t ion  o f  

any su i t  by a  lawfu l agreement  o r  compromise in  wri t i ng  a nd s igned by the 

par t ies , the  Cour t befo re  wh om such ques t ion  is  ra ise d , sha ll  decide  the  same.  

What  is  impor tan t is  tha t in  te rms  o f  Exp la nat ion  to  Order XXII I  Ru le  3 ,  the 

agreemen t o r compromise  sha l l no t  be deeme d to be  lawf ul  wi th in mean ing  o f  

the  sa id  rule i f  the  same is  void  o r voidab le  unde r Ind ian  Con trac t  Ac t ,  1872. I t  

fo l lows  th a t in  eve ry case  wh ere  the  qu es t ion  a r ises  whether o r no t  there  has 

been a  lawf ul  agreemen t o r comp romise  in  wr i t in g  and s igned by th e  p art ies , the 

ques t ion  whether  the  agreement  o r  c ompromise  is  lawf u l  has  to  be  de termin ed 

by  th e Cou rt  concerned.  What  is  lawf u l  wi l l  i n  tu rn  dep end upon whether  the 

a l lega t ions  sugges t any  in f i rm i ty  in  the  compromise  a nd the  dec ree  tha t  wo u ld   
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make the same void or voidable under the Contract Act. More importantly, Order XXIII 

Rule 3A clearly bars a suit to set as ide a decree on the ground that the compromise on 

which the decree is  based was not lawful. This implies that no sooner a question 

relating to lawfulness of the agreement or compromise is raised before the Court that 

passed the decree on the basis of any such agreement or compromise, it is that Court 

and that Court alone who can examine and determine that question. The Court cannot 

direct the parties to f ile a separate suit on the subject for no such suit will  lie in v iew of 

the provisions of Order XXIII Rule 3A of CPC. That is  precisely what has happened in 

the case at hand. When the appellant filed OS No.5326 of 2005 to challenge validity of 

the compromise decree, the Court before whom the suit came up rejected the plaint 

under Order VII Rule 11 CPC on the application made by the respondents holding that 

such a suit was barred by the provisions of Order XXIII Rule 3A of the CPC. Having 

thus got the plaint rejected, the defendants (respondents herein) could hardly be heard 

to argue that the plaintif f (appellant herein) ought to pursue his remedy against the 

compromise decree in pursuance of OS No.5326 of 2005 and if  the plaint in the suit 

has been rejected to pursue his remedy against such rejection before a higher Court.  

 

 

*73. CIVIL PROCEDURE CODE, 1908 – Order 30 Rule 10 

 What is sole proprietorship concern? When an individual uses a fictional 

trade name in place of his own name is called sole proprietorship concern as 

provided under Order 30 Rule 10 CPC. 

 

 M/s Bhagwati Vanaspati Traders v. Senior Superintendent of Post 

Offices, Meerut  

 Judgment dated 10.10.2014 passed by the Supreme Court in Civil Appeal No. 

4854 of 2009, reported in AIR 2015 SC 901 

 

74. CRIMINAL PROCEDURE CODE, 1973 – Section 31 

  INDIAN PENAL CODE, 1860 – Sections 498-A and 306 

 How to run sentences where there is one trial and the accused is convicted 

i n  tw o  or  more  o f fe nc e s ?  H e l d ,  s e c t i on  3 1  C r .  P . C .  g i ve s  fu l l  

d i s c r e t i on  to  the  c our t  to  o rd e r  s e n te n c e  fo r  tw o  o r  mor e  o f fe nc e s 

i n  one  t r i a l  to  r un  c onc urre n t l y ,  ha vi ng  re g a rd  to  the  na ture  o f  

o f fe n c e s  a nd  a tte nda nt  a ggra va t i ng  o r  mi t i ga t ing  c i rc ums ta nc e s      

–  T he  d i s c r e t i o n  h a s  to  b e  e x e rc i s e d  a l o n g  t h e  j u d i c i a l  l i n e s  a n d   
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 not mechanically – It is not a normal rule to order the sentences to be 

consecutive and exception is to make the sentences concurrent. 

-

 

 O.M. Cherian alias Thankachan v. State of Kerala and others  

 Judgment dated 11.11.2014 passed by the Supreme Court in Criminal Appeal 

No. 2387 of 2014, reported in AIR 2015 SC 303 (3-Judge Bench) 

Extracts from the judgment: 

Under Section 31 Cr.P.C. it is lef t to the full discretion of the Court to order the 

sentences to run concurrently in case of conviction for two or more offenses. It is 

difficult to lay down any strait jacket approach in the matter of exercise of such 

discretion by the courts . By and large, trial courts and appellate courts  have invoked 

and exercised their discretion to issue directions for concurrent running of sentences, 

favouring the benefit to be given to the accused. Whether a direction for concurrent 

running of sentences ought to be issued in a given case would depend upon the nature 

of the offence or offenses committed and the facts and circumstances of the case. The 

discretion has to be exerc ised along the judicial l ines and not mechanically.  

Accordingly, we answer the Reference by holding that Section 31 Cr.P.C. leaves 

full discretion with the Court to order sentences for two or more offenses at one trial to 

run concurrently, having regard to the nature of offenses and attendant aggravating or 

mitigating circumstances. We do not find any reason to hold that normal rule is  to 

order the sentence to be consecutive and exception is to make the sentences 

concurrent. Of course, if the Court does not order the sentence to be concurrent, one 

sentence may run after the other, in such order as the Court may direct. We also do 

not find any conf lict in earlier judgment in Mohd. Akhtar Hussain alias Ibrahim Ahmed 

Bhatti v. Asst. Collector of Customs (Prevention), Ahmedabad and anr., AIR 1988 SC 2143 

and Section 31 Cr.P.C. 
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75. CRIMINAL PROCEDURE CODE, 1973 – Sections 125 and 354 

 Grant of maintenance – Section 125 (2) Cr.P.C. impliedly requires the court 

to consider making the order for maintenance effective from either of the two 

dates i.e. from the date of order or from the date of application, having 

regard to the relevant facts – The court should record reasons in support of 

the order passed by it in both eventualities as provided under section 354 (6) 

of the Cr.P.C. 

 

 Jaiminiben Hirenbhai Vyas and another v. Hirenbhai Rameshchandra 

Vyas and another  

 Judgment dated 19.11.2014 passed by the Supreme Court in Criminal Appeal 

No. 2435 of 2014, reported in AIR 2015 SC 300 

Extracts from the judgment:  

  The prov is ion expressly enables the Court to grant maintenance from the date 

of the order or from the date of the application. However, Section 125 of the Cr.P.C. 

must be construed with sub-section (6) of Section 354 of the Cr.P.C. which reads thus:  

 “354 (6) Language and contents of judgment – Every order under 

Section 117 or sub-section (2) of Section 138 and every final order 

made under Section 125, Section 145 of Section 147 shall contain 

the point or points for determination, the decis ion thereon and the 

reasons for the decis ion. 

Therefore, every final order under Section 125 of the Cr.P.C. [and other sections 

referred to in sub-section (c) of Section 354] must contain points for determination, the 

decision thereon and the reasons for such decision. In other words, Section 125 and 

Section 354 (6) must be read together. 

Sec tion  1 25 of  the  Cr.P .C.  there fo re , impl iedly  requ i res  the  Cour t to  

co nsider  making  the  o rde r fo r  ma in tenance ef fec t ive f rom ei ther  of  the two  

da tes ,  h av ing  rega rd  to  the  re lev ant  f acts .  For  good reason , ev ident  f rom i ts  

o rder ,  the  Cour t  may choose e i ther  d a te . I t  i s  ne i the r appropr ia te  nor des i rab le  

tha t  a  Cour t s imp ly  s ta tes  tha t ma in tenance  sh ou ld  be  pa id  f rom ei ther  the  da te 

of  the  o rd er o r th e  da te  of  the  appl ica t ion  in  mat te rs  of  ma in tenance . Thus , as  

per  S ec t ion  354 (6 ) of  the  Cr.P .C.  the  Cou rt  shou ld  reco rd  reasons  in  support  o f  

the  o rde r passed by i t ,  i n  b o th  ev entua l i t ies . The  purpose o f  th e  p rov is ion  is  to   
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prevent vagrancy and destitution in society and the Court must apply its  mind to the 
options having regard to the facts of the particular case.  

 

 

76. CRIMINAL PROCEDURE CODE, 1973 – Sections 197 and 482 

  INDIAN PENAL CODE, 1860 – Sections 120-B, 420 and 468 

(i) Sanction for prosecution – Necessity – During discharging official 

duties, if a public servant enters into a criminal conspiracy or indulges 

in criminal misconduct, such misdemeanour on his part is not to be 

treated as an act in discharge of his official duties and therefore, 

provisions of section 197 of the Code will not be attracted – No sanction 

for prosecution is necessary.  

(ii ) After losing battle in civil proceeding – Filing of complaint – Attempt to 

convert a case of civil nature into a criminal prosecution by the 

respondent – Amounts to abuse of process of law. 

i

ii

 

 Rajib Ranjan and others v. R. Vijay Kumar  

 Judgment dated 14.10.2014 passed by the Supreme Court in Criminal Appeal 

No. 729 of 2010, reported in (2015) 1 SCC 513 

Extracts from the judgment: 

The ra tio of  the aforesaid cases  i.e.  Sta te of Maharash tra v.  Bud hikota 

Subbarao,  (1993) 3  SCC 339,  Raghunath Ananth  Gov ilkar v . Sta te of Maha rashtra , 

(2008 ) 11  SCC 289, Shreekantiah Ramayya Munipa ll i v .  S ta te of Bo mbay , AIR 1955 SC 

287,  Amrik  Singh  v . Sta te  o f Pep su,  AIR 1955 SC 309 and Shambhoonath  Misra v . Sta te 

of U.P.,  AIR  1997 SC 2102  which is  c learly discernible, is  tha t even wh ile 

discharg ing h is  off ic ial  duties, if  a pub lic  servant enters  into a  crimina l conspiracy 

or indulges in c rimina l misconduct, such  misdemeanor on his  part  is  no t to be 

trea ted  as  an act in d ischarge of  his  off ic ia l dut ies and, therefore, prov isions of 

Sec tion 197 of  the  Code wil l  no t be attracted. In fac t,  the High Court has  dismissed  
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the petitions f i led by the appellant precisely with these observations namely the 

allegations pertain to fabricating the false records which cannot be treated as part of 

the appellants normal official duties. The High Court has, thus, correctly spelt out the 

proposition of law. The only question is as to whether on the facts of the present case, 

the same has been correctly applied. 

Having regard to the circumstances narrated and explained above, we are also of 

the view that attempt is made by the respondent to convert a case with c iv il nature into 

criminal prosecution. In a case like this , High Court would have been justif ied in 

quashing the proceedings in exercise of its  inherent powers under Section 482 of the 

Code. It would be of benef it to refer to the judgment in the case of Indian Oil Corpn. v. 

NEPC India Ltd ., (2006) 6  SCC 736, wherein the Court adversely commented upon this 

very tendency of f iling criminal complaints even in cases relating to commercial 

transaction for which civi l remedy is  available is available or has been availed. The 

Court held that the following observations of the Court in this  behalf are taken note of:  

 “13. While on this  issue, it is necessary to take notice of a growing 

tendency in business circles to convert purely civi l disputes into 

criminal cases. This is obviously on account of a prevalent 

impression that c iv il law remedies are time consuming and do not 
adequately protect the interests of lenders/creditors. Such a 

tendency is seen in several family disputes also, leading to 
irretrievable breakdown of marriages/families. There is also an 

impression that if a person could somehow be entangled in a 

criminal prosecution, there is a l ikelihood of imminent settlement. 

Any effort to settle c iv il d isputes and claims, which do not involve 
any criminal of fence, by applying pressure through criminal 

prosecution should be deprecated and discouraged. In G. Sagar Suri 
v. State of U.P., (2000) 2 SCC 636, this Court observed: (SCC p. 643, 

para 8) 

 “8.... It is to be seen if  a matter, which is essentially of a civi l 
nature, has been given a cloak of criminal offence. Criminal 

proceedings are not a short cut of other remedies available in 
law. Before issuing process a criminal court has to exerc ise a 

great deal of caution. For the accused it is a serious matter. 

This Court has laid certain principles on the basis of which the 
High Court is to exercise its jurisdiction under Section 482 of 

the Code. Jurisdic tion under this section has to be exercised to 

prevent abuse of the process of any court or otherwise to 

secure the ends of justice.” 
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 14. While no one with a legitimate cause or grievance should be 
prevented from seeking remedies available in criminal law, a  
complainant who initiates or persists with a prosecution, being fully 
aware that the criminal proceedings are unwarranted and his 
remedy l ies only in civil law, should himself be made accountable, 
at the end of such misconceived criminal proceedings, in 
accordance with law. One positive step that can be taken by the 
courts , to curb unnecessary prosecutions and harassment of 
innocent parties, is to exerc ise their power under Section 250 CrPC 
more frequently, where they discern malice or frivolousness or 
ulterior motives on the part of  the complainant. Be that as it may.” 

 

77. CRIMINAL PROCEDURE CODE, 1973 – Sections 235 and 248(2) 

  INDIAN PENAL CODE, 1860 – Sections 302, 304-B and 498-A 

(i)  When charge under section 302 IPC shall be framed along with section 

304-B IPC ? Held, where there is evidence, either direct or 

circumstantial, to show that the offence falls under section 302 IPC, the 

trial court should frame the charge under section 302 IPC even if the 

police has not expressed any opinion in that regard in the report under 

section 173 (2) of Cr.P.C. 

(ii ) Hearing on a sentence to accused by the appellate court – Where there 

is minimum sentence prescribed and same has been awarded by the 

appellate court and no prejudice is caused to the accused, it is not 

necessary to follow the procedure under section 235 Cr.P.C. 

i

ii
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 Vijay Pal Singh and others v. State of Uttarakhand  

 Judgment dated 06.12.2014 passed by the Supreme Court in Criminal Appeal 

No. 37of 2011, reported in AIR 2015 SC 684 

Extracts from the judgment: 

However, it is  generally seen that in cases where a married woman dies within 

seven years of marriage, otherwise than under normal c ircumstances, no inquiry is 

usually conducted to see whether there is  evidence, direct or circumstantial, as to 

whether the offence falls under Section 302 of IPC. Sometimes, Section 302 of IPC is 

put as an alternate charge. In cases where there is evidence, direct or circumstantial, 

to show that the offence falls  under Section 302 of IPC, the trial court should frame the 

charge under Section 302 of IPC even if the police has not expressed any opinion in 

that regard in the report under Section 173(2) of the Cr.PC. Section 304B of IPC can 

be put as an alternate charge if the trial court so feels. In the course of trial, if the court finds that 

there is no evidence, direct or circumstantial, and proof beyond reasonable doubt is not available to 

establish that the same is not homicide, in such a situation, if the ingredients under Section 304B of 

IPC are available, the trial court should proceed under the said provision. In Muthu Kutty and another 

v. State by Inspector of Police, T.N., AIR 2005 SC 1473, this Court addressed the issue and held as 

follows:  

 “20. A reading of Section 304-B IPC and Section 113- B, Evidence 

Act together makes it clear that law authorises a presumption that 
the husband or any other relative of the husband has caused the 

death of a woman if  she happens to die in circumstances not normal 
and that there was evidence to show that she was treated with  

cruelty or harassed before her death in connection with any demand 

for dowry. It , therefore, fo llows that the husband or the relative, as 

the case may be, need not be the actual or direct participant in the 
commission of the offence of death. For those that are direct 

participants in the commission of the offence of death there are 
already provisions incorporated in Sections 300, 302 and 304. The 

prov is ions contained in Section 304-B IPC and Section 113-B of the 

Evidence Act were incorporated on the anvil of the Dowry  
Prohibition (Amendment) Act, 1984, the main object of which is to 

curb the ev il of dowry in the society and to make it severely punitive 

in nature and not to extricate husbands or their relatives from the 

c lutches of Section 302 IPC if they directly cause death. This  
conceptual difference was not kept in v iew by the courts below. But 

that cannot bring any relief if  the conviction is altered to Section 
304 Part II. No prejudice is caused to the accused-appellants as 

they were originally charged for offence punishable under Section 

302 IPC along with Section 304-B IPC.” 
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Though in the instant case the accused were charged by the Sessions Court 

under Section 302 of IPC, it is  seen that the trial court has not made any serious 

attempt to make an inquiry in that regard. If there is  evidence available on homicide in 

a case of dowry death, it is  the duty of the investigating officer to investigate the case 

under Section 302 of IPC and the prosecution to proceed in that regard and the court 

to approach the case in that perspective. Merely because the victim is  a married 

woman suffering an unnatural death within seven years of marriage and there is 

ev idence that she was subjected to cruelty or harassment on account of demand for 

dowry, the prosecution and the court cannot close its eyes on the culpable homicide 

and refrain from punishing its author, if  there is  ev idence in that regard, direct or 

circumstantial. 

Now, the last question as to whether the case should be remitted back to the High 

Court for the purpose of Section 235 of Cr.PC, we are of the v iew that in the present 

case, it is not necessary. The conviction is under Section 304B IPC. The mandatory 

minimum punishment is seven years. Of course, there is no such minimum punishment 

under Section 498A of IPC or Section 201 of IPC. Since the sentence in respect of 

offence under Section 498A of IPC for two years rigorous imprisonment and one year 

under Section 201 of IPC are to run concurrently, no prejudice whatsoever is  caused 

to the two appellants. Therefore, this is not a fit case for following the procedure under 

Section 235 of Cr.PC by this Court or for remand in that regard to the High Court.  

 

 

78. CRIMINAL PROCEDURE CODE, 1973 – Section 309 

 EVIDENCE ACT, 1872 – Sections 137 and 138 

 Unnecessary adjournments – Duty of Court is to see that not only the 

interest of the accused as per law is protected but also the societal and 

collective interest is safeguarded – Cross-examination of a witness should 

not be deferred unless there are special reasons for grant of time and that 

too has to be recorded. 

 

 Vinod Kumar v. State of Punjab 

 Judgment dated 21.01.2015 passed by the Supreme Court in Criminal Appeal 

No. 554 of 2012, reported in (2015) 3 SCC 220 
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Extracts from the judgment: 

If one is asked a question, what aff l ic ts  the legally requisite criminal trial in its 

conceptual eventuality in this country the two reasons that may earn the status of 
phenomenal signif ication are, f irst, procrastination of tria l due to non-availabili ty of 

witnesses when the trial is in progress and second, unwarranted adjournments sought 

by the counsel conducting the trial and the unfathomable reasons for acceptation of 

such prayers for adjournments by the trial courts, despite a s tatutory command under 
Section 309 of the Code of Criminal Procedure, 1973 (CrPC) and series of 

pronouncements by this Court. What was a malady at one time, with the eff lux of time, 
has metamorphosed into malignancy. What was a mere disturbance once has become 

a disorder, a diseased one, at present. 

Before parting with the case we are constrained to reiterate what we have said in 

the beginning. We have expressed our agony and anguish the manner in which tria ls in 
respect of serious offences relating to corruption are being conducted by the trial 

courts.  

Adjournments are sought on the drop of a hat by the counsel, even though the 
witness is present in court, contrary to all princ iples of holding a trial. That apart, af ter 

the examination-in-chief of  a witness is over, adjournment is sought for cross-
examination and the disquieting feature is  that the tria l courts grant time. The law 

requires special reasons to be recorded for grant of time but the same is not taken 

note of.  

As has been noticed earlier, in the instant case the cross-examination has taken 
place after a year and 8 months allowing ample time to pressurize the witness and to 

gain over him by adopting all k inds of tactics.  

There is no cavil over the proposition that there has to be a fair and proper trial 
but the duty of the court while conducting the trial to be guided by the mandate of the 

law, the conceptual fairness and above all bearing in mind its sacrosanct duty to arrive 
at the truth on the basis of the material brought on record. If  an accused for his benef it 

takes the trial on the path of total mockery, it cannot be countenanced. The Court has 

a sacred duty to see that the trial is  conducted as per law. If  adjournments are granted 

in this manner it would tantamount to violation of rule of law and eventually turn such 
trials to a farce. It is legally impermissible and jurisprudentially abominable. The trial 

courts are expected in law to follow the command of the procedure relating to trial and 
not yield to the request of the counsel to grant adjournment for non-acceptable 

reasons.  

In fact, it is not all appreciable to call a witness for cross-examination after such a 

long span of time. It is  imperative if the examination-in-chief is over, the cross-

examination should be completed on the same day. If the examination of a witness 

continues ti ll  late hours the trial can be adjourned to the next day for cross-
examination. It is inconceivable in law that the cross-examination should be deferred 

for such a long time. It is anathema to the concept of proper and fair trial.  

The  du ty o f  the  cour t  is  to  see  tha t no t on ly the  in te res t of  th e accused as 
per  law i s  p ro tec ted  bu t  also  the  socie ta l and  co l lec t ive in te res t is  safe -

gua rde d. I t  is  d is tress ing  to  no te  tha t  desp i te  ser ies  o f  judgments  of  th is  Cour t,  
the  hab i t  of  g ran t in g  ad journment,  rea l l y  an  a ilment ,  con t inues . How lon g  sha l l   
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we say, “Awake! Arise! ”. There is a constant discomfort. Therefore, we think it 

appropriate that the copies of the judgment be sent to the learned Chief Justices of all 

the High Courts for circulating the same among the learned trial Judges with a 

command to follow the principles relating to trial in a requisite manner and not to defer 

the cross-examination of a witness at their pleasure or at the leisure of the defence 

counsel, for it eventually makes the trial an apology for trial and compels the whole 

society to suffer chicanery. Let it be remembered that law cannot allowed to be lonely; 

a destitute.  

 

 

79. CRIMINAL PROCEDURE CODE, 1973 – Section 313 

(i) Effect of non-compliance of mandatory provision of Section 313 Cr.P.C. 

– The accused would not be entitled for acquittal on the ground of such 

non-compliance.  

(ii ) If such non-compliance caused material prejudice to the accused, the 

appellate Court is empowered to remand the case to examine the 

accused again under section 313 Cr.P.C. and may direct for re-trial of 

the case from the stage of recording of statement under section 313 

Cr.P.C. – It cannot be said to be amounting to fill ing up of lacuna in the 

prosecution case. 

i

ii

 

  Nar Singh v. State of Haryana  

 Judgment dated 11.11.2014 passed by the Supreme Court in Criminal Appeal 

No. 2388 of 2014, reported in AIR 2015 SC 310 

Extracts from the judgment:  

Whenever a plea of omission to put a question to the accused on vital piece of 

ev idence is raised in the appellate court, courses available to the appellate court can 

be briefly summarized as under:-  

(i)  Wheneve r a  p lea  of  non-c ompl iance  of  Sec t ion  313 Cr.P .C.  is  ra ise d , i t  

i s  wi th in  the  powe rs  o f  the  appel la te  cou rt  to  examine  and f u r the r 

examine  the  conv ic t  o r  th e  counse l  appear ing  fo r the  accused and    

the  sa id  answe rs  sha l l  be  taken  in to  c onsidera t ion  f o r  dec id ing  the   
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 matter. If  the accused is unable to offer the appellate court any reasonable 

explanation of such circumstance, the court may assume that the accused 

has no acceptable explanation to offer; 

(ii)  In the facts and circumstances of the case, if the appellate court comes to 

the conclusion that no prejudice was caused or no failure of justice was 

occasioned, the appellate court wil l hear and decide the matter upon merits.  

(ii i) If  the appellate court is of the opinion that non-compliance with the 

prov is ions of Section 313 Cr.P.C. has occasioned or is l ikely to have 

 occasioned prejudice to the accused, the appellate court may direct 

retrial f rom the stage of recording the statements of the accused from the 

point where the irregularity occurred, that is, f rom the stage of questioning 

the accused under Section 313 Cr.P.C. and the trial Judge may be directed 

to examine the accused afresh and defence witness if any and dispose of the 

matter afresh;  

(iv ) The appellate court may decline to remit the matter to the trial court for 

retrial on account of long time already spent in the trial of  the case and the 

period of sentence already undergone by the convic t and in the facts and 

c ircumstances of the case, may decide the appeal on its own merits, keeping 

in view the prejudice caused to the accused.  

In our v iew, accused is not entitled for acquitta l on the ground of non-compliance 

of mandatory prov is ions of Section 313 Cr.P.C. We agree to some extent that the 

appellant is prejudiced on account of omission to put the question as to the opinion of 

Ball is tic Expert (Ex-P12) which was relied upon by the trial court as well as by the 

High Court. Trial court should have been more careful in framing the questions and in 

ensuring that all material evidence and incriminating circumstances were put to the 

accused. However, omiss ion on the part of  the Court to put questions under Section 

313 Cr.P.C. cannot enure to the benefit of  the accused. 

The conv ic t ion o f  the appel lant under Sec tion  302 IPC and Section  25  ( IB)  of  

the  A rms Act  by  the  t ria l  cour t  in  Sess ions  Case No. 40/2005 and the sen tence 

imposed on  h im as  aff i rmed by  the  H igh  Court  is  set  as ide .  The mat te r is  remit ted 

back to  the  tr ia l  cour t  fo r p roceeding wi th  the  mat te r  af resh f rom the  s tage of  

recording  s ta tement o f  the  accused unde r Sect ion  313  Cr.P.C. The t r ia l  court  

shall  examine  the  accused  af resh  under  Section  313  Cr.P.C. in  the  l ight of  the 

above observa tions and in  accordance wi th  la w. The t r ia l  Judge is  di rected  to 

marshal  the  ev idence on  reco rd  and pu t  speci f ic  and  separa te  ques tions  to  the 

accused wi th  regard  to  incr imina ting  ev idence and c i rcumstance and shal l  a lso 

af fo rd  an oppor tuni ty  to  the accused to  examine the de fence wi tnesses, i f  any, 

and  proceed wi th  the  mat te r.  S ince the  occu rrence is  o f  the  year 2005, we di rect  

the tr ia l  court  to  expedi te the matte r  and d ispose of  the same in  accordance wi th 

law prefe rably  wi thin  a  per iod of  s ix  months f rom the  date  o f  rece ip t o f  th is  

judgmen t.  Since we  are  set ting as ide  the  conv ic tion  imposed upon the  appel lant- 
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accused, the appellant accused is at l iberty to move for bail, i f he is  so advised. On 

such bail application being moved by the appellant-accused, the trial court shall 

consider the same in accordance with law. We make it clear that we have not 

expressed any opinion on the merits of the matter. 

 

80. CRIMINAL PROCEDURE CODE, 1973 – Section 357-A 

  INDIAN PENAL CODE, 1860 – Sections 302 and 364-A 

   EVIDENCE ACT, 1872 – Sections 27 and 106 

(i) When section 106 of the Evidence Act, 1872 is attracted? Held, the said 

provision is attracted when it is impossible or it is proportionately 

difficult for the prosecution to establish facts which are strictly within 

the knowledge of the accused.  

(ii ) Recovery of dead body from covered gutters and personal belongings of 

the deceased from other places disclosed by the accused stood fully 

proved – It casts a duty on the accused to give proper explanation – If 

accused failed to give an explanation, it provides an additional 

circumstance against the accused.  

(ii i) Duty of the court to grant compensation to the victim – Explained in 

para 14.  

-

-

i

ii

iii  

 Suresh & Anr. v. State of Haryana  

 Judgment dated 28.11.2014 passed by the Supreme Court in Criminal Appeal 

No. 420 of 2012, reported in AIR 2015 SC 518 

Extracts from the judgment: 

Th is  is  a  case  where  Sec t ion  106 o f  the  Ev ide nce Ac t  is  c lear ly  a t trac ted   
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which requires the accused to explain the facts in their exclusive knowledge. No doubt, 

the burden of proof is on the prosecution and Section 106 is not meant to relieve it of  

that duty but the said provision is attracted when it is  impossible or it is 

proportionately dif f icult for the prosecution to establish facts which are strictly within 

the knowledge of the accused. Recovery of dead bodies from covered gutters and 

personal belongings of the deceased from other places disclosed by the accused stood 

fully established. It casts a duty on the accused as to how they alone had the 

information leading to recoveries which was admiss ible under Section 27 of the 

Evidence Act. Failure of the accused to give an explanation or giv ing of false 

explanation is  an additional c ircumstance against the accused as held in number of 

judgments, including State of Rajasthan v. Jaggu Ram, AIR 2008 SC 982 . 

We are informed that 25 out of 29 State Governments have notified vic tim 

compensation schemes. The schemes specify maximum limit of  compensation and 

subject to maximum limit, the discretion to decide the quantum has been lef t with the 

State/Distric t legal authorities. It has been brought to our notice that even though 

almost a period of five years has expired since the enactment of Section 357A, the 

award of compensation has not become a rule and interim compensation, which is very 

important, is not being granted by the Courts. It has also been pointed out that the 

upper l imit of  compensation fixed by some of the States is  arbitrari ly low and is not in 

keeping with the object of the legislation. 

We are of the view that it is the duty of the Courts, on taking cognizance of a 

criminal offence, to ascertain whether there is tangible material to show commission of crime, 

whether the victim is identifiable and whether the victim of crime needs immediate financial relief. On 

being satisfied on an application or on its own motion, the Court ought to direct grant of interim 

compensation, subject to final compensation being determined later. Such duty continues at every 

stage of a criminal case where compensation ought to be given and has not been given, irrespective 

of the application by the victim. At the stage of final hearing it is obligatory on the part of the Court to 

advert to the provision and record a finding whether a case for grant of compensation has been 

made out and, if so, who is entitled to compensation and how much. Award of such compensation 

can be interim. Gravity of offence and need of victim are some of the guiding factors to be kept in 

mind, apart from such other factors as may be found relevant in the facts and circumstances of an 

individual case. We are also of the view that there is need to consider upward revision in the scale 

for compensation and pending such consideration to adopt the scale notified by the State of Kerala 

in its scheme, unless the scale awarded by any other State or Union Territory is higher. The States 

of Andhra Pradesh, Madhya Pradesh, Meghalaya and Telangana are directed to notify their 

schemes within one month from receipt of a copy of this order. We also direct that a copy of this 

judgment be forwarded to National Judicial Academy so that all judicial officers in the country can be 

imparted requisite training to make the provision operative and meaningful. 
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*81. CRIMINAL PROCEDURE CODE, 1973 – Sections 438 and 439 (2) 

 When an order for cancellation of bail can be passed? Held, it may be passed 

on the following grounds:- 

(a) When the accused is found tampering with the evidence during the 

investigation or during trial; 

(b) When the person on bail commits similar offences or any heinous 

offence during the period of bail; 

(c) When the accused has absconded and trial of the case gets delayed on 

that account; 

(d) When the offence so committed by the accused had created serious law 

and order problem in the society and accused had become a hazard on 

the peaceful living of the people; 

(e) If the High Court finds that the Lower Court granting bail has exercised 

its judicial power wrongly; 

(f) If the High Court or the Sessions Court finds that the accused has 

misused the privilege of bail; 

(g) If the life of the accused itself be in danger; 

 

 Ashok Singh v. State of M.P. and another  

 Order dated 18.11.2014 passed by the High Court of M.P. in Misc. Criminal 

Case No. 13456 of 2014, reported in M.P.H.T. 2015 (1) 29 
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82. CRIMINAL PROCEDURE CODE, 1973 – Sections 457 and 482 

 MINERALS (PREVENTION OF ILLEGAL MINING, TRANSPORTATION AND 

STORAGE) RULES, 2006 – Rule 18 (4) Proviso 

 Transportation of coal – Seizure of vehicle, release of – Law explained. 

 Facts of the case: 

 On receipt of information  regarding transportation of i llegal coal in a truck, 

police seized the vehicle under section 102 of CrPC – Intimation of seizure 

was sent to concerning Mining Officer – An application for release of the 

vehicle under section 457 CrPC filed before the Judicial Magistrate was 

rejected by him – Revision petition fi led before the Sessions Judge was also 

rejected observing that the intimation was sent by the police to the 

authorized person under  Rule 18 of Rules 2006   provides that the 

authorized person may release the seized vehicle under sub rule (2) of Rule 

18 on the execution of bond to his satisfaction by the person from whose 

possession such property was seized on the condition that such persons 

shall produce property whatever was asked to do so by the authorized 

person. It was further observed that sub rule (3) of Rule 18 provides that the 

authorized person shall send intimation of such seizure to the Magistrate 

having jurisdiction to try such offence and proviso to sub rule (4) provides 

that where report has been given to the concerning Magistrate, the property 

seized shall be released only on orders of such Magistrate and that no such 

intimation is received from the concerning authorized person. Therefore, the 

Magistrate had no jurisdiction to release the seized Vehicle till intimation is 

sent to the Magistrate. The authority to release property on interim custody 

lies only with the authorized person. Further held, only when the authorized 

person is satisfied that minerals were being transported illegally in the 

vehicle, he sends the intimation to the Magistrate with a view that further 

proceedings for prosecution of the person concerned would be taken and 

since in the present case as the Magistrate has not received any intimation 

from the authorized person (i.e. Mining Officer District Katni), he (Magistrate) 

had no jurisdiction to release the vehicle on interim custody. Therefore, the 

learned Magistrate as well as the learned Additional Sessions Judge did not 

commit any error of law. 

 

 

 Ruaab Ahmed v. State of M.P. 

 Order dated 15.09.2014 passed by the High Court in Miscellaneous Criminal 

Case No. 8139 of 2014, reported in 2014 (5) MPHT 129 
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Extracts from the order: 
This application under Section 482 of Cr.PC is directed against the order passed 

by learned Firs t Additional Sessions Judge. Katni in Criminal Revision No. 97/14 on 

27-5-14 whereby the learned Additional Sessions Judge Cr.PC by which the learned 

Judicial Magistrate dismissed the application fi led by the present applicant for granting 

interim custody of truck bearing regis tration No. Mp-18-GA-0510. 

The facts giving rise to this petition are that on 8-5-2014, Police station, Badwara, 

District Katni, received an information through informant that a truck bearing 

registration No. MP-GA-0510 is  coming from Umariya to Katni. In the said vehic le, 

i llegal coal was being transported. On this information, the truck was stopped and 

checked by Badwara Police. The driver Rammit Yadav could not produce any valid 

documents and, therefore, the truck was seized under Section 102 of Cr.PC and 

Istgasa No. 1/14 was regis tered. Intimation of seizure of the vehicle was sent to 

Mining Officer of the dis tric t. 

The Present applicant f i led an application under Section 457 of Cr.PC before the 

concerning Magistrate at Katni. The learned Magistrate rejected the application on 15-

5-14 against which the rev is ion was fi led before the First Additional Sessions Judge. 

The Additional Session Judge observed that intimation was sent by the police to the 

authorized person under Madhya Pradesh Minerals (Prevention of Il legal Mining, 

Transportation and Storage) Rules, 2006. The Rule 18 prov ides that the authorized 

person may release the property seized under sub-rule (2) of Rule 18 on execution of 

a bond to the satisfaction of the authorized person by the person, from whose 

possession such property was seized on a condition that such person shall produce 

the property whenever asked to do so by the authorized person sub-rule (3) of Rule 18 

provides that the authorized person shall send intimation of such seizure to the 

Magistrate having jurisdiction to try such offence and prov iso to sub-rule (4) prov ides 

that where report has been given to the concerning Magistrate the property seized 

shall be released only under the orders of such Magistrate. 

Accordingly, the learned Additional Sessions Judge found that no intimation is 

received by the concerning Magistrate in this  case and, therefore, the Magistrate had 

no jurisdiction to release the property. On this  premise, the rev ision was dismissed. 

The moot question in this rev is ion is whether under the said Rules, the Magistrate 

had jurisdiction to release the seized property. 

Going  th rough the  p rov is ions  of  Rule  18  of  the  said  Rules,  i t  is  c lea r tha t ti l l  

in timation  is  sent to  the  Magis t rate ,  the au tho ri ty  to  re lease  the  p roperty  on 

in te rim cus tody l ies only  wi th the  au thori zed person.  I t  a lso implies  that only 

when the  au tho ri zed  person is  sat is f ied tha t m inerals  we re  being  t ranspo rted  

i l lega ll y  in  the  v ehic le, he  sends  an int ima tion  to  the  Magis trate  wi th  a  v iew tha t 

fu rther p roceeding fo r  p rosecut ion  of  the person concerned wou ld  be  taken. In 

th is  case ,  ho wever , as  the  Mag is tra te  had no t  rece ived  an y in t imat ion  f rom the   
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authorised person, which was Mining Off icer, District Katni, he had no jurisdiction to 

release the vehic le interim custody. 

It is  apparent that the Mining Officer was not satisf ied that the minerals  were 

being transported i llegally and as such he did not choose to send an intimation to the 

Magistrate. In such circumstances, in my considered opinion, the learned Magistrate 

and the learned Additional Sessions Judge did not commit any error of law. 

 

83. EVIDENCE ACT, 1872 – Sections 63, 65, 65-A and 65-B 

 Generalia specialibus non derogant means special law will always prevail 

over the general law – Proof of electronic record is a special provision 

introduced by the IT Act amending various provisions under the Evidence 

Act – Sections 59, 65-A and 65-B of the Evidence Act are complete Code in 

itself – Being a special law, the general law under Sections 63 and 65 

Evidence Act has to yield. An electronic record by way of secondary 

Evidence shall not be admitted in evidence unless the requirements under 

section 65-B are satisfied – So, in the case of CD, VCD, chip etc. same shall 

be accompanied by the certificate in terms of section 65-B obtained at the 

time of taking the document, without which, the secondary evidence 

regarding that electronic record is inadmissible.  

 [State (NCT of Delhi) v. Navjot Sandhu @ Afsan Guru, AIR 2005 SC 3820  overruled] 

 - -

 

 Anvar P. V. v. P. K. Basheer and others  

 Judgment dated 18.09.2014 passed by the Supreme Court in Civil Appeal No. 

4226 of 2012, reported in AIR 2015 SC 180 (3-Judge Bench) 
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Extracts from the judgment:  

Proof of electronic record is  a special prov is ion introduced by the IT Act amending 

various provisions under the Evidence Act. The very caption of Section 65 A of the 

Evidence Act, read with Section 59 and 65 B is  suff ic ient to hold that the special 

provisions on evidence relating to electronic record shall be governed by the 

procedure prescribed under Section 65 B of the Evidence Act. That is  a complete Code 

in itself . Being a special law, the general law under Section 63 and 65 has to yield. 

The evidence relating to electronic record, as noted hereinbefore, being a special 

provision, the general law on secondary evidence under Section 63 read with Section 

65 of the Evidence Act shall yield to the same. Generalia specialibus non derogant, 

special law wil l always prevail over the general law. It appears, the court omitted to 

take note of Sections 59 and 65 A dealing with the admissibili ty of electronic  record. 

Sections 63 and 65 have no application in the case of secondary ev idence by way of 

electronic record; the same is wholly governed by Sections 65A and 65B.  To that 

extent, the statement of law on admiss ibili ty of secondary ev idence pertaining to 

electronic record, as stated by this Court in Navjot Sandhu alias Afsan Guru, (2005) 11 

SCC 600, does not lay down the correct legal position. It requires to be overruled and 

we do so. An electronic  record by way of secondary ev idence shall not be admitted in 

ev idence unless the requirements under Section 65-B are satisfied. Thus, in the case 

of CD, VCD, chip, etc ., the same shall be accompanied by the certif icate in terms of 

Section 65B obtained at the time of tak ing the document, without which, the secondary 

ev idence pertaining to that electronic record, is  inadmissible. 

 

84. HINDU MARRIAGE ACT, 1955 – Section 13 

   EVIDENCE ACT, 1872 – Sections 45 and 114 

(i) Divorce on the ground of adulterous life style of the wife – Husband 

moved an application for DNA test of himself and the male child born to 

the wife – It would be most possible method for husband to establish 

and confirm the allegations levelled by him against his wife – As DNA 

Testing is the most legitimate and scientifically perfect method, 

application is allowed.  

(ii ) If wife declines for DNA test, the allegation would be determined by the 

court, by drawing a presumption provided under Section 114 (h) of the 

Evidence Act. 

i
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ii

 

 Dipanwita Roy v. Ronobroto Roy  

 Judgment dated 15.10.2014 passed by the Supreme Court in Civil Appeal No. 

9744 of 2014, reported in AIR 2015 SC 418 

Extracts from the judgment: 

It is  borne from the decisions rendered by this Court in Bhabani Prasad Jena v. 

Convenor Secretary, Orissa State Commission for Woman and another, AIR 2010 SC 285 

and Nandlal Wasudeo Badwaik  v. Lata Nandlal Badwaik  and another, AIR 2014 SC 932 

that depending on the facts and c ircumstances of the case, it would be permissible for 

a Court to direct the holding of a DNA examination, to determine the veracity of the 

allegation(s), which constitute one of the grounds, on which the concerned party would 

either succeed or lose. There can be no dispute, that if  the direction to hold such a 

test can be avoided, it should be so avoided. The reason, as already recorded in 

various judgments by this Court, is  that the legitimacy of a child should not be put to 

peri l. 

The question that has to be answered in this case, is  in respect of the alleged 

infidelity of the appellant-wife. The respondent-husband has made c lear and 

categorical assertions in the petition f iled by him under Section 13 of the Hindu 

Marriage Act, alleging inf idelity. He has gone to the extent of naming the person, who 

was the father of the male child born to the appellant-wife. It is in the process of 

substantiating his allegation of inf idelity, that the respondent-husband had made an 

application before the Family Court for conducting a DNA test, which would establish 

whether or not, he had fathered the male child born to the appellant-wife. The 

respondent feels that it is  only possible for him to substantiate the allegations levelled 

by him (of the appellant-wife’s inf idelity) through a DNA test. We agree with him. In our 

view, but for the DNA test, i t would be impossible for the respondent-husband to 

establish and confirm the assertions made in the pleadings. We are therefore satisfied, 

that the direction issued by the High Court, as has been extracted hereinabove, was 

fully justif ied. DNA testing is  the most legitimate and scientif ically perfect means, 

which the husband could use, to establish his assertion of inf idelity. This  should 

simultaneously be taken as the most authentic, rightful and correct means also with 

the wife, for her to rebut the assertions made by the respondent-husband, and to 

establish that she had not been unfaithful, adulterous or dis loyal. If the appellant-wife 

is right, she shall be proved to be so. 

We wou ld , howev er,  wh i le  up ho ld ing  the o rder passed b y the H igh  Cour t,  

co nsider  i t  jus t and  appropria te  to  record  a  cav eat ,  g iv ing  the  appe l lan t -wi f e   
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l iberty to comply with or disregard the order passed by the High Court, requiring the 

holding of the DNA test. In case, she accepts the direction issued by the High Court,  

the DNA test wil l determine conclusively the veracity of accusation levelled by the 

respondent-husband, against her. In case, she declines to comply with the direction 

issued by the High Court, the allegation would be determined by the concerned Court,  

by drawing a presumption of the nature contemplated in Section 114 of the Indian 

Evidence Act, especially, in terms of il lustration (h) thereof. Section 114 as also 

i llustration (h), referred to above, are being extracted hereunder: 

 “114. Court may presume existence of certain facts – The Court 

may presume the existence of any fact which it thinks likely to have 

happened, regard being had to the common course of natural 

events, human conduct and public and private business, in their 

relation to the facts of the particular case. 

 Il lustration (h) – That if a man refuses to answer a question which 

he is not compelled to answer by law, the answer, if given, would be 

unfavourable to him.” 

This  course has been adopted to preserve the right of individual privacy to the 

extent possible. Of course, without sacrif icing the cause of justice. By adopting the 

above course, the issue of inf idelity alone would be determined, without expressly 

disturbing the presumption contemplated under Section 112 of the Indian Evidence 

Act. Even though, as already stated above, undoubtedly the issue of legitimacy would 

also be inc identally involved. 

 

85. HINDU MARRIAGE ACT, 1955 – Section 13 

 Divorce on the ground of mental cruelty – Whether refusal to have sexual 

intercourse for a long time without sufficient reason itself amounts to mental 

cruelty? Held, Yes [Samar Gosh v. Jaya Gosh, (2007) 4 SCC 511 (3-Judge Bench) 

followed].  

[

]  

 Vidhya Viswanathan v. Kartik Balakrishnan  

 Judgment dated 22.09.2014 passed by the Supreme Court in Civil Appeal No. 

9036 of 2014, reported in AIR 2015 SC 285  

Extracts from the judgment: 

 Undo ubted ly ,  no t  a l l o wing  a  s pouse  f o r a  lo ng  t ime ,  to  hav e  s exua l   
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intercourse by his  or her partner, without sufficient reason, itself  amount mental 

cruelty to such spouse. A Bench of Three Judges of this Court in Samar Ghosh v. Jaya 

Ghosh, (2007) 4  SCC 511 has enumerated some of the i l lustrations of mental cruelty. 

Paragraph 101 of the said case is being reproduced below: 

Unilateral decision of refusal to have intercourse for 
considerable period without there being any physical incapacity 
or valid reason may amount to mental cruelty. 

 

*86. HINDU SUCCESSION ACT, 1955 – Sections 4, 6 and 8  

 Suit for partition by grandson – After coming into force of the Hindu 

Succession Act, 1956 grandson has no birth right in the properties of 

grandfather and he cannot claim partition during the life time of his fa ther. 

 

 Uttam v. Saubhag Singh and ors.  

 Judgment dated 29.10.2013 passed by the High Court of M.P. in Second 

Appeal No. 206 of 2005, reported in I.L.R. (2014) M.P. 1593 



87. INDIAN PENAL CODE, 1860 – Sections 53, 279, 337 and 304-A 

(i) By driving the jeep on the public road in a rash and negligent manner, 

the accused had endangered the life of one victim who died and another 

who got injured – Trial court found him guilty for offences punishable 

under Section 279, 337, 304-A IPC and sentenced him to undergo six 

months and two years R.I. with fine of Rs. 2,500 – ASJ, in appeal, upheld 

the order of trial court – High Court, in revision, reduced the sentences 

to period already undergone – The Apex Court set aside the order of the 

High Court and restored the sentence imposed by the Trial Court.   

(ii ) Duty of court to award adequate sentence – Reiterated. 

i
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ii  

 State of Madhya Pradesh v. Surendra Singh  

 Judgment dated 13.11.2014 passed by the Supreme Court in Criminal Appeal 

No. 2401 of 2014, reported in AIR 2015 SC 398 

Extracts from the judgment: 

We again reiterate in this case that undue sympathy to impose inadequate 

sentence would do more harm to the justice system to undermine the public 

confidence in the eff icacy of law. It is  the duty of every court to award proper sentence 

having regard to the nature of the offence and the manner in which it was executed or 

committed. The sentencing courts are expected to consider all relevant facts and 

circumstances bearing on the question of sentence and proceed to impose a sentence 

commensurate with the grav ity of the offence. The court must not only keep in v iew the 

rights of the victim of the crime but also the society at large while considering the 

imposition of appropriate punishment. Meagre sentence imposed solely on account of 

lapse of time without considering the degree of the offence wil l  be counter-productive 

in the long run and against the interest of the society. 

In a recent decision in the case of State of Madhya Pradesh v. Bablu, 2014 AIR SCW 

5212, after considering and following the earlier decis ions, this Court reiterated the 

settled proposition of law that one of the prime objectives of criminal law is  the 

imposition of adequate, just, proportionate punishment which commensurate with 

gravity, nature of crime and the manner in which the offence is committed. One should 

keep in mind the social interest and conscience of the society while considering the 

determinative factor of sentence with gravity of crime. The punishment should not be 

so lenient that it shocks the conscience of the society. It is, therefore, solemn duty of 

the court to s trike a proper balance while awarding the sentence as awarding lesser 

sentence encourages any criminal and, as a result of the same, the society suffers. 

 

88. INDIAN PENAL CODE, 1860 – Section 120-B 

 EVIDENCE ACT, 1872 – Section 8 

 CRIMINAL PROCEDURE CODE, 1973 – Sections 190 and 204 

(i) M a g is t ra te  is  e m pow e re d  to  i s s ue  p roc e s s  a ga i ns t  a  pe r s o n  

w ho  ha s  no t  be e n  c ha r ge -s he e te d  p r o v i de d  s u f f ic i e n t  ma te r ia l  

i s  a va i la b l e  i n  the  p o l i c e  re p o r t  s h ow i ng  h i s  i n vo l ve me n t  i n  the  

c r i m e  –  H e  i s  a l s o  e mp o w e re d  to  i g n o r e  th e  c o nc l u s i on   

a r r i v e d  a t  b y  t h e  I . O .  a n d  a p p l y  h is  m i n d  i n d e p e n d e n t l y  o n  th e   
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 facts emerging from the investigation and take cognizance of the case. 

(ii ) Principle of “alter ego” when applied – Explained in para 39. 

i

ii  

 Sunil Bharti Mittal v. C.B.I. 

 Judgment dated 09.01.2015 passed by the Supreme Court in Criminal Appeal 

No. 34 of 2015, reported in AIR 2015 SC 923 

Extracts from the judgment: 

When the company is the offendor, vicarious l iabili ty of the Directors cannot be 

imputed automatically, in the absence of any statutory provision to this effect. One 

such example is Section 141 of the Negotiable Instruments Act, 1881. In Aneeta Hada 

v. Godfather Travels & Tours (P) L td , AIR 2012 SC 2795 the Court noted that if a group 

of persons that guide the business of the company have the criminal intent, that would 

be imputed to the body corporate and it is in this backdrop, Section 141 of the 

Negotiable Instruments Act has to be understood. Such a position is, therefore, 

because of statutory intendment making it a deeming f ic tion. Here also, the princ iple of 

“alter ego”, was applied only in one direction namely where a group of persons that 

guide the business had criminal intent, that is  to be imputed to the body corporate and 

not the v ice versa. Otherwise, there has to be a specif ic  act attributed to the Director 

or any other person allegedly in control and management of the company, to the effect 

that such a person was responsible for the acts committed by or on behalf of  the 

company. This very principle is elaborated in various other judgments. We have 

already taken note of Maharashtra  State Electricity Distribution Co. Ltd. v. Datar 

Switchgear Ltd., 2010 AIR SCW 6151  and S.K. Alagh v. State of U.P., AIR 2008 SC 1731 . 

Few other judgments reiterating this principle are the following:  

1. Jethsur Surangbhai v. Sta te of Gujarat, AIR 1984 SC 151 

 “9 .  W i th  due  respec t  what  the  H igh  Co urt  see ms  to  have 

misse d is  tha t i n  a  case  l ike  th is  whe re  there  was  se rious   
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 defalcation of the properties of the Sangh, unless the prosecution 

proved that there was a close cohesion and collusion between all 

the accused which formed the subject matter of a conspiracy, it 

would be diff icult to prove the dual charges particularly against the 

appellant (A-1). The charge of conspiracy having failed, the most 

material and integral part of  the prosecution story against the 

appellant disappears. The only ground on the basis of which the 

High Court has convicted him is that as he was the Chairman of the 

Managing Committee, he must be held to be vicariously l iable for 

any order given or misappropriation committed by the other 

accused. The High Court, however, has not referred to the concept 

of vicarious l iabil ity but the f indings of the High Court seem to 

indicate that this was the central idea in the mind of the High Court 

for convicting the appellant. In a criminal case of such a serious 

nature mens rea cannot be excluded and once the charge of 

conspiracy failed the onus lay on the prosecution to prove 

aff irmatively that the appellant was directly and personally 

connected with acts or omiss ions pertaining to Items 2, 3 and 4. It 

is conceded by Mr Phadke that no such direct ev idence is 

forthcoming and he tried to argue that as the appellant was 

Chairman of the Sangh and used to sign papers and approve 

various tenders, even as a matter of routine he should have acted 

with care and caution and his negligence would be a positive proof 

of his intention to commit the offence. We are however unable to 

agree with this  somewhat broad statement of the law. In the 

absence of a charge of conspiracy the mere fact that the appellant 

happened to be the Chairman of the Committee would not make him 

criminally l iable in a v icarious sense for items 2 to 4. There is  no 

evidence either direct or circumstantial to show that apart f rom 

approving the purchase of ferti l isers he knew that the firms from 

which the fertil isers were purchased did not ex is t. Similar is the 

case with the other two items. Indeed, if the Chairman was to be 

made liable then all members of the Committee viz. Tehsildar and 

other nominated members, would be equally l iable because all of 

them participated in the deliberations of the meetings of the 

Committee, a conclusion which has not even been suggested by the 

prosecution. As Chairman of the Sangh the appellant had to deal 

wi th  a  la rge  v ar ie ty  o f  ma tte rs  and  i t  wo u ld  no t  be  human ly 

p o s s i b le  f o r  h i m  t o  a n a l y s e  a n d  g o  i n t o  t h e  d e t a i l s  o f  

e v e ry  s m a l l  m a t t e r  i n  o r d e r  t o  f i n d  o u t  wh e t h e r  t h e r e  h a s   
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 been any criminal breach of trust. In fact, the hero of the entire 

show seems to be A-3 who had so stage-managed the drama as to 

shield his guilt and bring the appellant in the forefront. But that by 

itself would not be conclusive evidence against the appellant. There 

is nothing to show that A-3 had either directly or indirectly informed 

the appellant regarding the i l legal purchase of fertil isers or the 

miss ing of the five oil engines which came to l ight much later during 

the course of the audit. Far from proving the intention the 

prosecution has failed to prove that the appellant had any 

knowledge of defalcation of Items 2 to 4. In fact, so far as item 3 is  

concerned, even Mr Phadke conceded that there is no direct 

evidence to connect the appellant.” 

2. Sham Sunder v. State of Haryana, AIR 1989 SC 1982  

 “9. But we are concerned with a criminal l iabili ty under penal 

prov is ion and not a civi l liabil ity. The penal provision must be 

strictly construed in the f irs t place. Secondly, there is no vicarious 

l iabil ity in criminal law unless the statute takes that also within its 

fold. Section 10 does not provide for such liabil i ty. It does not make 

all the partners l iable for the offence whether they do business or 

not.”  

3. Hira  Lal Hari Lal Bhagwati v. CBI, AIR 2003 SC 2545  

 “30. In our v iew, under the penal law, there is no concept of 

v icarious liabil ity unless the said statute covers the same within its  

ambit. In the instant case, the said law which prevails in the f ie ld 

i.e. the Customs Act, 1962 the appellants have been thereinunder 

wholly discharged and the GCS granted immunity from prosecution.” 

 4. Maksud Saiyed v. State of Gujarat, (2008) 5  SCC 668  

 “13. Where a jurisdiction is exerc ised on a complaint petition fi led in 

terms of Section 156 (3) or Section 200 of the Code of Criminal 

Procedure, the Magistrate is required to apply his mind. The Penal 

Code does not contain any provision for attaching vicarious liabil i ty 

on the part of  the Managing Director or the Directors of the 

Company when the accused is the Company. The learned 

Magistrate failed to pose unto himself  the correct question viz. as to 

whether the complaint petition, even if given face value and taken 

to  be  correc t  in  i ts  e n t i re ty ,  wou ld lead  to  the  conc lus ion  tha t 

the  respond ents  here in  were  pe rsonal ly  l iab le  fo r any of fence . 

The Bank  is  a  body  corpora te .  V icarious  l iabi l i t y  of  the  

Ma naging  D irec to r  an d  D i rec to r wou ld  a rise  p rov ided any   
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 prov is ion exists in that behalf in the statute. Statutes indisputably 

must contain prov is ion f ix ing such v icarious l iabili ties. Even for the 

said purpose, it is  obligatory on the part of  the complainant to make 

requis ite allegations which would attract the prov isions constituting 

v icarious liabil ity.” 

5. R. Kalyani v. Janak C. Mehta , 2009 AIR SCW 1836 

 “32. Allegations contained in the FIR are for commission of offences 

under a general statute. A v icarious liabil ity can be fastened only by 

reason of a provision of a statute and not otherwise. For the said 

purpose, a legal fiction has to be created. Even under a special 

s tatute when the vicarious criminal liabil i ty is fastened on a person 

on the premise that he was in charge of the affairs of the company 

and responsible to it, all the ingredients laid down under the statute 

must be fulfi lled. A legal f ic tion must be conf ined to the object and 

purport for which it has been created.”  

6. Sharon Michael v. State of T.N., AIR 2008 SC (Supp) 688 

 “16. The f irst information report contains details of the terms of 

contract entered into by and between the parties as also the mode 

and manner in which they were implemented. Allegations have been 

made against the appellants in relation to execution of the contract. 

No case of criminal misconduct on their part has been made out 

before the formation of the contract. There is  nothing to show that 

the appellants herein who hold different positions in the appellant 

Company made any representation in their personal capacities and, 

thus, they cannot be made vicariously liable only because they are 

employees of the Company.”  

7. Keki Hormusji Gharda v. Mehervan Rustom Irani, AIR 2009 SC 2594 

 “16. We have noticed hereinbefore that despite of the said road 

being under construction, the f irst respondent went to the police 

station thrice. He, therefore, was not obstructed from going to the 

police station. In fact, a f irm action had been taken by the 

authorities. The workers were asked not to do any work on the road. 

We, therefore, fa il to appreciate that how, in a s ituation of th is 

nature, the Managing Director and the Directors of the Company as 

also the Architect can be said to have committed an offence under 

Section 341 IPC.  
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 17. The Penal Code, 1860 save and except in some matters does 

not contemplate any vicarious liabil ity on the part of a person. 

Commission of an offence by raising a legal f iction or by creating a 

v icarious l iabil ity in terms of the prov is ions of a s tatute must be 

expressly stated. The Managing Director or the Directors of the 

Company, thus, cannot be said to have committed an offence only 

because they are holders of off ices. The learned Additional Chief 

Metropolitan Magistrate, therefore, in our opinion, was not correct in 

issuing summons without taking into consideration this aspect of the 

matter. The Managing Director and the Directors of the Company 

should not have been summoned only because some allegations 

were made against the Company. 

 18. In Pepsi Foods Ltd . v. Specia l Judicial Magistrate, AIR 1998 SC 128  

this Court held as under:  

 “28. Summoning of an accused in a criminal case is  a 

serious matter. Criminal law cannot be set into motion as a 

matter of course. It is not that the complainant has to bring 

only two witnesses to support his  allegations in the 

complaint to have the criminal law set into motion. The 

order of the Magistrate summoning the accused must reflect 

that he has applied his mind to the facts of the case and the 

law applicable thereto. He has to examine the nature of 

allegations made in the complaint and the evidence both 

oral and documentary in support thereof and would that be 

suff ic ient for the complainant to succeed in bringing charge 

home to the accused. It is not that the Magistrate is a s ilent 

spectator at the time of recording of preliminary evidence 

before summoning of the accused. The Magistrate has to 

carefully scrutinise the ev idence brought on record and may 

even himself  put questions to the complainant and his 

witnesses to elicit answers to f ind out the truthfulness of the 

allegations or otherwise and then examine if any offence is 

prima facie committed by all or any of the accused.” 

 19. Even as regards the availabil ity of the remedy of fi l ing an 

application for discharge, the same would not mean that although 

the allegations made in the complaint petition even if  given face 

value and taken to be correct in its  entirety, do not disclose an 

offence or it is  found to be otherwise an abuse of the process of the 

court, s ti ll the High Court would refuse to exercise its  discretionary 

jurisdiction under Section 482 of the Code of Criminal Procedure.” 
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Person who has not joined as accused in the charge-sheet can be summoned at 

the stage of tak ing cognizance under Section 190 of the Code. There is no question of 

applicabili ty of Section 319 of the Code at this  s tage (See SWIL Ltd . v. Sta te of Delhi, 

AIR 2001 SC 2747 ). It is also trite that even if a person is  not named as an accused by 

the police in the f inal report submitted, the Court would be justified in taking 

cognizance of the offence and to summon the accused if it feels that the ev idence and 

material collected during investigation justif ies prosecution of the accused (See Union 

of India v. Prakash P. Hinduja and another, AIR 2003 SC 2612). Thus, the Magistrate is 

empowered to issue process against some other person, who has not been charge-

sheeted, but there has to be sufficient material in the police report showing his 

involvement. In that case, the Magistrate is empowered to ignore the conclusion 

arrived at by the investigating officer and apply his mind independently on the facts 

emerging from the investigation and take cognizance of the case. At the same time, it 

is not permissible at this  s tage to consider any material other than that collected by 

the investigating officer. 



89. INDIAN PENAL CODE, 1860 – Section 300 Exception 1 and Section 302 

(i) When exception 1 of Section 300 IPC is attracted? Held, where the 

following ingredients of exception 1 are satisfied then the same is 

attracted:  

a. The deceased must have given provocation to the accused;  

b. The provocation so given must have been grave;  

c. The provocation given by the deceased must have been sudden; 

d. The offender by reason of such grave and sudden provocation must 

have been deprived of his power of self-control; and  

e. The offender must have killed the deceased or any other person by 

mistake or accident during the continuance of the deprivation of the 

power of self-control.   

(ii ) Grave provocation within the meaning of Exception 1 of Section 300 IPC 

is a provocation where judgment and reason take leave of the offender 

and violent passion takes over – “Provocation” has been defined by 

Oxford Dictionary, as an action, insult, etc. that is l ikely to provoke 

physical retaliation – The term “grave” only adds an element of virulent 

intensity to what is otherwise likely to provoke retaliation.  

 

i
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 B.D. Khunte v. Union of India and others  

 Judgment dated 30.10.2014 passed by the Supreme Court in Criminal Appeal 

No. 242 of 2012, reported in (2015) 1 SCC 286 (3-Judge Bench) 

Extracts from the judgment: 

In Holmes v. Director of Public Prosecutions, 1946 AC 588, provocation has been 

explained as under:  

 “The whole doctrine relating to provocation depends on the fact that 

is causes, or may cause, a sudden and temporary loss of self-

control, whereby malice, which is  the formation of an intention to k il l 

or to inf lict grievous bodily harm, is  negative. Consequently, where  

the provocation inspires an actual intention to kill , or to inflict 

grievous bodily harm, the doctrine that provocation may reduce 

murder to manslaughter seldom applies.” 

This  Court was in K.M. Nanavati v . State of Maharashtra , AIR 1962 SC 605 dealing 

with a somewhat s imilar question in case the wife of the accused had confessed her 

i ll icit intimacy with the deceased when the deceased was not present. The prosecution 

case as proved at the trial was that after the confession of the wife, the accused had 

driven her and the children to a cinema and lef t them there, gone to his  ship to take a 

revolver loaded with six rounds and driven his  car to the off ice of the deceased and 

then to his  f lat, gone to his  bedroom and shot him dead. This Court held that between 

1.30 p.m. when the deceased left his house and 4.20 p.m. when the murder took place 

there was a gap of three hours which was suff icient time for him to regain his self-

control even if he had not regained it earl ier. The following passage from the decision 

is significant when it deals with the expression “grave” wi thin the meaning of Exception 

1 to Section 300 IPC: 
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 “86. Bearing these principles in mind, let us look at the facts of th is 

case. When Sylvia confessed to her husband that she had i l licit 

intimacy with Ahuja, the latter was not present. We wil l assume that 

he had momentari ly lost his  self-control. But, i f his version is  true – 

for the purpose of th is  argument we shall accept that what he has 

said is true – it shows that he was only thinking of the future of his 

wife and children and also of asking for an explanation from Ahuja 

for his conduct. This attitude of the accused c learly indicates that 

he had not only regained his self-control, but, on the other hand, 

was planning for the future. Then he drove his wife and children to 

a cinema, left them there, went to his  ship, took a revolver on a 

false pretext, loaded it with six rounds, did some off icial business 

there, and drove his car to the off ice of Ahuja and then to his flat, 

went straight to the bedroom of Ahuja and shot him dead. Between 

1.30 p.m., when he lef t his house, and 4.20 p.m.., when the murder 

took place, three hours had elapsed, and therefore there was 

sufficient time for him to regain his self-control, even if  he had not 

regained it earl ier. On the other hand, his conduct clearly shows 

that the murder was a deliberate and calculated one. Even if any 

conversation took place between the accused and the deceased in 

the manner described by the accused – though we do not believe 

that – it does not affect the question, for the accused entered the 

bedroom of the deceased to shoot him. The mere fact that before 

the shooting the accused abused the deceased and the abuse 

provoked an equally abusive reply could not conceivably be a 

provocation for the murder. We, therefore, hold that the facts of the 

case do not attract the provisions of exception 1 to Section 300 of 

the Penal Code.”  

 

90. INDIAN PENAL CODE, 1860 – Section 302 

 EVIDENCE ACT, 1872 – Sections 3 and 32 

(i) Death – Suicide or homicide – Burn injury case – Injuries found on neck 

and below the body upto legs – If one is to pour kerosene on oneself, it 

is normal human conduct to pour it over the head and in any case, not 

on the face by sparing the head – Theory of suicide unacceptable. 

(ii ) Setting afire another person after pouring kerosene – It is an act which 

is likely to cause death of such person – Offence of murder is complete 

– Conviction held, proper. 
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 Mallella Shyamsunder v. State of A.P.  

 Judgment dated 29.10.2014 passed by the Supreme Court in Criminal Appeal 

No. 1381of 2011, reported in (2015) 2 SCC 486 

Extracts from the judgment: 

The post-mortem report refers to the following injuries:  

 “9. Injuries: Ante mortem dermo epidermal burns present over lower 

half of face, neck, chest, upper third of abdomen, both upper 

extremities, both thighs, part of back of both legs and part of  back 

of trunk amounting to 70% of total body surface area. Skin peeled 

off  at many places over burnt area and peeled off  areas are red in 

colour. 

 Part of the burns are infected.”  

It is very s ignificant to note that the antemortem dermo epidermal burns are over 

lower half of  face, neck and then down the body to the legs. If  one is  to pour kerosene 

on oneself , it is the normal human conduct to 7 Page 8 pour it over the head, and in 

any case, not to pour it on the face sparing the head. 

As rightly held by the Sessions Court and the High Court, setting f ire on another 

person after pouring kerosene is an act likely to cause death of such person. It is a 

matter of simple and common knowledge that in the process, the victim is likely to 

suffer death on account of the burns. Therefore, the offence of 8 Page 9 murder is 

complete and, hence, we have no hesitation in our mind in reaffirming the convic tion of 

the appellant under Section 302 of IPC. 

 

*91. INDIAN PENAL CODE, 1860 – Section 302 

 Murder trial – Circumstantial evidence – Theory of last seen together – 

Deceased was last seen with the accused – His dead body was found soon 

thereafter – Certain articles belonging to the deceased were recovered from 

the custody of accused and his uncle at their instance – Conviction held 

proper. 
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Raghuvendra v. State of M.P. 

 Judgment dated 07.01.2015 passed by the Supreme Court in Criminal Appeal 

No. 2371 of 2010, reported in AIR 2015 SC 704 

 

*92. INDIAN PENAL CODE, 1860 – Sections 302 and 376 (2) (f) 

 EVIDENCE ACT, 1872 – Sections 3 and 27 

 CRIMINAL PROCEDURE CODE, 1973 – Section 366 

(i) Circumstantial evidence, tests thereof: 

(a) The circumstances from which an inference of guilt is sought to be 

drawn, must be cogently and firmly established; 

(b) those circumstances should be of a definite tendency unerringly 

pointing towards the guilt of the accused; 

(c) the circumstances, taken cumulatively, should form a complete 

chain so there is no escape from the conclusion that the crime was 

committed by the accused and none else. 

(ii ) Circumstantial evidence – Cautious approach, necessity of – Where the 

entire prosecution case hinges on circumstantial evidence, the Court 

must adopt cautious approach for basing the conviction on 

circumstantial evidence and unless the prosecution evidence points 

irresistibly to the guilt of the accused, it would not be sound and safe to 

base the conviction. 

(ii i) Gang rape and murder – Circumstantial evidence, appreciation of. 

 Facts of the case: 

 The deceased aged about 4 years did not return to her home who had come 

out of her house to see a marriage procession – Next day her dead body was 

found in a nullah – During investigation, the police arrested the three 

accused persons on suspicion of being involved in the crime – In the post 

mortem, death was found to be caused by asphyxia – There was head injury 

caused by hard and blunt object which was found to be sufficient to cause 

death in ordinary course of nature – Evidence of sexual assault were also 

present – Death found to be homicidal in nature – There were two 

c i rc umstan tia l evidenc e p rove d agains t the  acc used person viz  (a ) DNA 

repor t and (b)  the  se izure  of  a rt ic les  from the spot  –  T r ia l  Court   
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 convicted the three accused persons and made criminal reference for 

confirmation of death sentence – Held, the prosecution has brought out two 

very important circumstances against the accused persons leading to the 

inevitable conclusion of guilt of the accused persons – Appeal against 

conviction and sentence were dismissed. 

 Sentencing – Death sentence, imposition of. 

 Allowing the reference, it was held that on the one side there are the rights 

of the accused to life and on the other the rights of women and maidens and 

infants in society to lead normal healthy lives – On balance we find that the 

accused persons by their extremely depraved and demonic acts against an 

infant of three or four years, have forfeited the right to be treated softly or 

lightly – The circumstances already discussed, cry for the heaviest sentence 

against the accused persons – So long as the death sentence remains on the 

statute book, it would, in our opinion, be a travesty of justice to award lesser 

sentence of life to the accused – Hence, we would confirm death sentence 

awarded to each of the accused. 

i

ii

iii

 

 Jitendra @ Jeetu and others v. State of M.P. 

 Judgment dated 21.08.2014 passed by the High Court in Criminal Appeal No. 

596 of 2013, reported in 2014 (5) MPHT 45 (DB) 



*93. INDIAN PENAL CODE, 1860 – Section 302 r/w/s 147, 148 and 149 

 EVIDENCE ACT, 1872 – Sections 3 and 134 

A Appreciation of evidence : 

(i ) Interested/related witnesses – Evidence of interested witness cannot 

be disbelieved on the ground that they are related or interested witness – 

Close relationship on the contrary guarantees that they would be most 

reluctant to spare the real culprits and falsely implicate innocent ones. 

(ii) M inor  d isc re pa nc ie s  on  tr iv i a l  ma tte r s ,  E f fe c t  o f  –  T he 

w i tnesse s  a re  no t  ex pec ted  to desc r ibe  the  i nc iden t  i n  

g raph ic  de ta i l  a nd  w i th s uc h pre c is ion  a s  to  s ta te  w hic h 

me mbe r  a nd  in  w ha t  manne r  p ar t ic i pa te d  in  the  c ommis s ion   
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 of offence – Discrepancies which are not major and significant, do 

not dilute credibility of such witnesses. 

(iii) Examination of all the eye witnesses, whether necessary – There 

exists no law that the prosecution must examine all the eye 

witnesses – It is for the prosecution to decide as to how many and 

who should be examined as their witnesses for proving a case. 

B. Unlawful assembly – Necessity for constitution of – Some overt act on 

the part of each member, exception of – Observation made in the case of 

Baladin and others v. State of Uttar Pradesh, AIR 1956 SC 181 (4-Judge 

Bench) that mere presence in an assembly does not make a person, who 

is present as a member of the unlawful assembly unless it is shown that 

he had done something or omitted to do something which would make 

him a member of any unlawful assembly or unless the case falls under 

section 142 IPC, cannot be treated as laying down an unqualified 

proposition of law – Knowing that an assembly is an unlawful assembly 

if a person continues to remain present there, not because of idle 

curiosity but continues to stay there in prosecution of common object of 

the unlawful assembly, he is vicariously liable for the acts committed by 

the unlawful assembly. 

 

i
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iii
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 Nand Kumar and others v. State of Chhattisgarh and others 

 Judgment dated 31.10.2014 passed by the High Court in Criminal Appeal No. 

906 of 2012, reported in 2014 (5) MPHT 365 

 

94. INDIAN PENAL CODE, 1860 – Sections 304-B, 306 and 498-A 

 EVIDENCE ACT, 1872 – Section 113-B   

(i) Dowry death within one year of marriage – Appreciation of evidence – 

Mentioning in suicide note that ‘nobody be held responsible’ but also 

stating that all the doors were closed for her – She had no other way 

available (expect to leave the world) – When a young married girl finds 

herself in helpless situation and decides to end her life, in absence of 

any other circumstance, it is natural to infer that she was unhappy in 

her matrimonial home – A suicide note cannot be treated as conclusive 

of there being no one responsible for the situation when evidence on 

record categorically points to harassment for dowry. 

(ii ) Mother and brother were acquitted by the High Court – Claim for parity 

by husband – The husband is not only primarily responsible for safety of 

his wife, he is expected to be conversant with her state of mind more 

than any other relative – If the wife commits suicide by setting herself 

on fire, preceded by dissatisfaction of the husband and his family with 

dowry, the inference of harassment against the husband may be patent – 

Responsibility of the husband towards his wife is qualitatively different 

and higher as against his other relatives – So the case of the husband 

stands on a different footing. 

i
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 Naresh Kumar v. State of Haryana and others  

 Judgment dated 14.11.2014 passed by the Supreme Court in Criminal Appeal 

No. 1266 of 2013, reported in (2015) 1 SCC 797 

Extracts from the judgment: 

We may now refer to the suic ide note. It, inter alia, s tates: 

 “All the doors are c losed for me. Besides this , no other way is  

available to me and I adopted the way which I liked.” 

The tenor of the suicide note c learly shows that the deceased was in helpless 

condition and she found no other way to come out of the s ituation. The suicide note 

cannot be taken to be encyclopaedia of the entire situation in which the deceased was 

placed. It is  not possible to infer from the said note that the deceased was happy in 

her matrimonial home. Mere mention that nobody may be held responsible, while also 

stating that all the doors were c losed for her and she had no other way available 

(except to leave the world ),  in not enough to exonerate the appellant. When a young 

married girl finds herself in helpless situation and decides to end her l ife, in absence 

of any other circumstance, it is natural to infer that she was unhappy in her 

matrimonial home. A suicide note cannot be treated as conclusive of there being no 

one responsible for the s ituation when evidence on record categorically points to 

harassment for dowry. 



*95. INDIAN PENAL CODE, 1860 – Sections 363 and 376  

 CRIMINAL PROCEDURE CODE, 1973 – Sections 164 and 439 

 PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT, 2012 – Sections 

6 and 17 

 Statements of two prosecutrix recorded under section 164 Cr. P.C. for bail, 

use of – There are contradictions in the statements of both the prosecutrix 

regarding the place of occurrence – It can be used only for corroboration or 

contradiction purpose during trial – Application under section 439 Cr.P.C. 

rejected. 
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 Sachin v. State of H.P. 

 Judgment dated 12.12.2014 passed by the Himachal Pradesh High Court in 

Criminal MP (M) No. 1362 of 2014, reported in 2015 Cri.L.J. (NOC) 157 (H.P.)  

 

96. INDIAN PENAL CODE, 1860 – Section 376 

(i) Directions issued in Delhi Domestic Working Women’s Forum v. Union of 

India and others, (1995) 1  SCC 14 reiterated. 

(ii ) Sexual assault cases, how to be dealt with? Hon’ble the Apex Court 

made some important observations – The victim of rape should 

generally be examined by a female doctor – She should be provided the 

help of a psychiatrist – Medical report should be prepared expeditiously 

and the doctor should examine the victim of rape thoroughly and give 

his/her opinion with all possible angles e.g. opinion regarding the age 

taking into consideration the number of teeth, secondary sex characters 

and radiological test, etc. – The Investigating Officer must ensure that 

the victim of rape should be handled carefully by lady police 

official/officer, depending upon the availability of such official/officer – 

The victim should be sent for medical examination at the earliest and 

her statement should be recorded by the I.O. in the presence of her 

family members making the victim comfortable except in incest cases – 

Investigation should be completed at the earliest to avoid the bail to the 

accused on technicalities as provided under Section 167 Cr.P.C. and 

final report should be submitted under Section 173 Cr.P.C. at the 

earliest. 

i
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 Dilip v. State of Madhya Pradesh  

 Judgment dated 16.04.2013 passed by the Supreme Court in Criminal Appeal 

No. 1156 of 2010, reported in I.L.R. (2014) M.P. 1465 (SC) 

Extracts from the judgment: 

We would like to express our anguish that the prosecution could have been more 

careful and the trial Court could have shown more sensitivity towards the case 

considering its facts and circumstances. 

In Delhi Domestic Working Women’s Forum v. Union of India and others, (1995) 1 

SCC 14, this Court found that in the cases of rape, the investigating agency as well as 

the Subordinate courts  sometimes adopt totally a indifferent attitude towards the 

prosecutrix and therefore, this court issued following directions in order to render 

assistance to the v ic tims of rape: 

 “(1 ) The complainants of sexual assault cases should be provided 
with legal representation. It is  important to have someone who is 
well -acquainted with the criminal justice system. The role of the 
v ic tim’s advocate would not only be to explain to the victim the 
nature of the proceedings, to prepare her for the case and to assist 
her in the police station and in court but to prov ide her wi th 
guidance as to how she might obtain help of a different nature from 
other agencies, for example, mind counsell ing or medical 
assistance. It is important to secure continuity of assistance by 
ensuring that the same person who looked after the complainant’s 
interests in the police station represent her ti ll  the end of the case. 
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 (2) Legal assistance wil l have to be provided at the police station 

s ince the v ic tim of sexual assault might very well be in a distressed 

state upon arrival at the police station, the guidance and support of 

a lawyer at this  s tage and whils t she was being questioned would 

be of great assistance to her. 

 (3) The police should be under a duty to inform the v ic tim of her 

right to representation before any questions were asked of her and 

that the police report should state that the v ictim was so informed. 

 (4) A list of advocates wil ling to act in these cases should be kept 

at the police station for victims who did not have a particular lawyer  

in mind or whose own lawyer was unavailable. 

 (5) The advocate shall be appointed by the court, upon application 

by the police at the earliest convenient moment, but in order to 

ensure that v ic tims were questioned without undue delay, advocates 

would be authorised to act at the police station before leave of the 

court was sought or obtained. 

 (6) In all rape tria ls  anonymity of the victim must be maintained, as 

far as necessary. 

 (7) It is necessary, having regard to the Directive Principles 

contained under Article 38(1) of the Constitution of India to set up 

Criminal Injuries Compensation Board. Rape victims frequently 

incur substantial financial loss. Some, for example, are too 

traumatised to continue in employment. 

 (8) Compensation for v ic tims shall be awarded by the court on 

convic tion of the offender and by the Criminal Injuries 

Compensation Board whether or not a convic tion has taken place. 

The Board wil l  take into account pain, suffering and shock as well 

as loss of earnings due to pregnancy and the expenses of child 

birth if  this occurred as a result of the rape.” 

 

*97. INDIAN PENAL CODE, 1860 – Sections 376, 377, 417 and 420  

 CRIMINAL PROCEDURE CODE, 1973 – Section 53-A 

 Medica l  ex aminat ion of  accused dur ing invest igat ion –  Prosecution 

f i led applicat ion  under  sec tion 53 -A Cr .P .C. oppose d by accuse d – 

Acc ording to p r o s e c u t i o n ,  e a r l i e r  e x a m i na t i o n  w a s  c o n d u c te d  t o  

f i n d  o u t  w h e the r  t h e r e  is  a n y  m a r k  o f  v i o l e n c e  on  th e  a c c us e d  –  

H e l d ,  i t  i s  t h e  p r i me  d u t y  o f  t h e  a c c us e d  to  c o - o pe r a t e  w i th  th e   
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 investigating agency – The ground of delayed medical examination can be 

raised at the time of trial. 

-

 

 Siva Vallabhaneni v. State of Karnataka and another  

 Judgment dated 03.09.2014 passed by the Supreme Court in SLP (Crl.) No. 

5844 of 2014, reported in (2015) 2 SCC 90 

 

*98. JUDICIAL SERVICE PAY REVISION, PENSION AND OTHER  RETIREMENT 

BENEFITS RULES, 2003 – Rules 9 and 11-A 

 CONSTITUTION OF INDIA – Articles 14, 15 and 39 (d) 

(i) Labour judiciary – Salary and dearness allowance, payment of – 

Presiding Officers of the Labour Court and the Judges of the Industrial 

Court are entitled to the pay scale at par with the Civil Judges and 

District Judges as well as in the matter of pay fixation also – Further 

held, members of the Labour Judiciary are entitled to dearness 

allowance at the same rate as that of serving judicial officer. 

(ii ) Petrol allowance and other benefits, payment of – Held, these benefits 

are given to a judicial officer not on the basis of statutory rules but 

based on executive instructions and as this was a decision based on the 

policy of executive discretion of the State Government, parity in this 

regard cannot be extended to the members of the Labour Judiciary. 

 

-

i
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 State of M.P. and others v. Satish Shrivastava 

 Order dated 14.07.2014 passed by the High Court in Writ Appeal No. 511 of 

2014, reported in 2014 (5) MPHT 133 (DB)  

 

99. LAND ACQUISITION ACT, 1894 – Section 23 

(i) Assessment of compensation – Deductions for development of land – It 

can sway back and forth – Can only be determined after carefully 

considering factors such as size of land, nearness to developed area, 

etc.  

(ii ) Determination of market value of land – Comparative sale method – Sale 

instances in relation to small piece of land situated near the acquired 

land can be considered, subject to:- 

(a)  Reasonable deductions for developmental costs that will be 

incurred in the future and,  

(b)  The evidence that these lands can be compared to the acquired land 

in terms of its vicinity and the comparable benefits and advantages.  

(ii i) In this case sixty percent deduction on market value of acquired land for 

development expenses allowed. 

i
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 Nirmal Singh etc. v. State of Haryana  

 Judgment dated 26.09.2014 passed by the Supreme Court in Civil Appeal No. 

3982 of 2011, reported in AIR 2015 SC 453 

Extracts from the judgment: 

Further, th is  Court has discussed the basis on which deductions on the market 

value should be made for the development of land, keeping in mind various factors 

that inf luence it. In the case of Viluben Jhalejar Contractor v. State of Gujarat, AIR 2005 

SC 2214 wherein this  Court held thus:- 

 “20. The amount of compensation cannot be ascertained with 

mathematical accuracy. A comparable instance has to be identified 

having regard to the proximity from time angle as well as proximity 

from situation angle. For determining the market value of the land 

under acquisition, suitable adjustment has to be made having 

regard to various positive and negative factors v is-à-v is the land 

under acquis ition by placing the two in juxtaposition. The positive 

and negative factors are as under: 

 Positive factors Negative factors  

1 Smallness of size Largeness of area 

2 Proximity to a road Situation in the interior at a dis tance from  

  the road 

3 Frontage on a road Narrow strip of land with very small  
  f rontage compared to depth 

4 Nearness to developed area Lower level requiring the depressed  

  portion to be f il led up 

5 Regular shape Remoteness from developed locality 

6 Level v is-à-v is land under Some special disadvantageous factors  

 acquisition which would deter a purchaser 

7 Special value for an owner of 
 an adjoining property to whom 

 it may have some very special 

 advantage 

 21. Whereas a smaller plot may be within the reach of many, a large 

block of land wil l  have to be developed preparing a layout plan, 

carv ing out roads, leaving open spaces, plotting out smaller plots, 

waiting for purchasers and the hazards of an entrepreneur. Such 

development charges may range between 20% and 50% of the total 

price.”  

 
  



192 
 

Thus, when it comes to deductions for development of land, it can sway back and 

forth and can only be determined after carefully considering factors such as size of 

land, nearness to developed area, etc. as discussed in the above case. 

Sale instances in relation to small pieces of land situated near the acquired land 

can be considered, subject to (i) reasonable deductions for developmental costs that 

will  be incurred in the future as per the cases referred to supra and (i i) the evidence 

that these lands can be compared to the acquired land in terms of its  v icinity and the 

comparable benefits and advantages. 

Before we determine the extent of deductions to be allowed on the market value 

of the acquired land, we must take note of the following details; firstly, the acquired 

land is  mostly agricultural in nature and vacant at the moment; secondly, the 

determination of the market value of the acquired land based on the sale instances in 

relation to small pieces of land situated near the acquired land as produced by the 

land owners; th irdly, the well settled principle by this Court in a catena of cases that 

larger portions of land incur higher developmental costs compared to smaller portions 

of land. Therefore, we are of the opinion based on the facts and circumstances of the 

cases on hand and keeping in mind the legal principles laid down in the cases referred 

to supra, to allow 60% deduction on the market value of the acquired land towards 

developmental expenses. 

The following table depicts the relevant sale deeds as per the date of notif ication 

under Section 4 of the Act that are produced as ev idence by the land owners, followed 

by the deduction towards developmental expenses and the value per acre of the 

acquired land: 

 Ex. Date Area sold Value Per acre(Rs.) 

 P4 17.5.2001 200 sq. yards 48,40,000 

 P12 20.6.2001 95 sq. yards 33,88,000 

 P13 11.1.2001 5.37 marlas 24,13,407 

 P14 11.1.2001 80 sq. yards 24,20,000 

 
 Average market value per acre 32,65,351 

 Deductions for developmental expenses 60% 

 VALUE PER ACRE 13,06,140  
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100. MOTOR VEHICLES ACT, 1988 – Sections 2 (30), 50 (1) (a) (i) and 168 

 MOTOR VEHICLES RULES, 1989 (CENTRAL) – Rule 55  

 Who is owner for the purpose of section 168 M.V. Act, 1988? Held, a person 

who is the registered owner of a motor vehicle can be termed as ‘owner’ for 

the purpose of section 168 of the M.V. Act unless the other party is in a 

position to establish that it is a case of hire-purchase agreement, lease 

agreement or hypothecation agreement and in that case, the person in 

possession of vehicle may also be called as ‘owner’. 

i

 

 Bharat Singh and another v. Madankunwar and others   

 Judgment dated 10.04.2013 passed by the High Court of M.P. in M.A. No. 734 

of 2009, reported in 2015 ACJ 43 

 [Note :- Also see HDFC Bank Ltd. v. Kumari Reshma, AIR 2015 SC 290 

(3-Judge Bench) published in this issue as Note No. 101] 

Extracts from the judgment: 

In view of the foregoing discussion, the judgment of Division Bench of this court, 

relied upon by learned counsel for respondent No.7 in the case Brijla l Khilwani v. 

Sohan, 2007 ACJ 1666 (MP), requires consideration. In the said case, this court has 

considered the def inition of owner under the old Motor Vehicles Act as well as under 

the new Motor Vehicles Act and thereafter because under an agreement the 

possession was delivered and the instalments were required to be paid and as per the 

terms of the agreement after payment of such instalments the vehicle was required to 

be regis tered, therefore, the transferee was accepted as owner of the vehicle, 

however, on facts, the said case is distinguishable. Similarly, the case of learned 

single Judge in the case of Madhav Singh v. Ratna, 2011 ACJ 577  (MP) judgment passed 

in Pankaj v. Rajni M.A. No. 78 of 2013; decided on 17.01.2013, is of no help in the light 

of the recent pronouncement of the Apex Court in the case of Pushp a v.  Shakunta la , 

2011 ACJ 705 (SC). Thus, the argument of learned counse l,  re ly ing  upon the 

aforesaid judgment to accept the son o f the appel lants as owner though he was not 

the regis tered owner though he was not the reg is tered owner in R.T.O.  cannot be 

accepted  a nd is  he reby  re pe l led . In  v iew o f  f o rego ing  d iscuss ion  the  only  

i nescapab le  conc lus ion  tha t can  be  arrived  a t  is  tha t a  person who is  the   
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registered owner of a motor vehicle can be termed as ‘owner’ for the purpose of 

section 168 of the motor vehicles Act unless the other party is in a position to 

establish that it is a case of hire-purchase agreement, lease agreement or 

hypothecation agreement, lease agreement or hypothecation agreement and on its 

proof, the person in possession of vehicle may also be called as owner. 

 

101. MOTOR VEHICLES ACT, 1988 – Sections 2 (30) and 168  

(i) Who is the owner of a motor vehicle especially in case of hire-purchase 

agreement? Held, a person in whose name a motor vehicle stands 

registered is the owner of the vehicle and in case of hire-purchase 

agreement or an agreement of hypothecation, the person in possession 

of the vehicle under the agreement is the owner. 

(ii ) Who is liable to pay compensation where vehicle is subject to     hire-

purchase agreement? If the vehicle is insured, the insurer is liable to 

pay compensation otherwise the person in possession of the vehicle 

under such agreement is liable to pay compensation. 

i

ii

 

 HDFC Bank Ltd. v. Kumari Reshma and ors.  

 Judgment dated 01.12.2014 passed by the Supreme Court in Civil Appeal No. 

10608 of 2014, reported in AIR 2015 SC 290 (3-Judge Bench) 

Extracts from the judgment: 

On a  p la in  read ing  of  the  afo resa id  de f in i t ion ,  i t  is  demons t rab le  tha t  a  

person  in  whose n ame a moto r v ehic le  s tands  reg is te red  is  the  owner  of  the 

vehic le  and, where  motor veh ic le is  the  subjec t o f  hi re -pu rchase agreement  o r 

an  agreement  o f  hypo thecat ion , the  person in  possess ion  o f  the  veh ic le  unde r 

tha t  agreement  is  the owner . I t  a lso s t ipula tes  tha t in  case o f  a  m inor,  the 

gua rd ian  of  such  a  m inor sha l l  be  t rea ted  as  the  own er.  Th us ,  the  in ten t io n  o f  

the legis la ture in case of  a minor is  mandated to treat the guardian of  such a minor  
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as the ‘owner’ this is the first exception to the definition of the term ‘owner’. The 

second exception that has been carved out is  that in relation to a motor vehicle, which 

is the subject of hire-purchase agreement or an agreement of lease or an agreement 

of hypothecation, the person in possession of vehicle under that agreement is  the 

owner. Be it noted, the legis lature has deliberately carved out these exceptions from 

registered owners thereby making the guardian of a minor l iable, and the person in 

possession of the vehicle under the agreements mentioned in the dictionary clause to 

be the owners for the purposes of this Act.  

On a careful analysis of the principles stated in Mohan Benefit Pvt. Ltd. v . Kachraji 

Rayamalji, 1995 AIR SCW 1491, Rajasthan State Road Transport Corporation v. Kailash 

Nath Kothari, AIR 1997 SC 3444, National Insurance Co. Ltd . v. Deepa Devi and ors., AIR 

2008 SC 735, Godavari Finance Co. v. Degala Satyanaryanamma, AIR 2004 SC 2493 and 

Uttar Pradesh State Road Transport Corporation v. Kulsum and ors., (2011) 8 SCC 142  i t is 

found that there is a common thread that the person in possession of the vehicle under 

the hypothecation agreement has been treated as the owner. Needless to emphasise, 

if the vehicle is  insured, the insurer is  bound to indemnify unless there is violation of 

the terms of the policy under which the insurer can seek exoneration. 

 

102. MOTOR VEHICLES ACT, 1988 – Section 166 

 Assessment of compensation in death cases – Income of house wife, 

assessment of – It is difficult to monetize the domestic work done by a 

house wife – Looking to the domestic services and contribution made by her 

to the house, is reasonable to fix her income at Rs. 3,000/- per month. 

 

 Jitendra Khimshanker Trivedi and others v. Kasam Daud Kumbhar 

and others   

 Judgment dated 03.02.2015 passed by the Supreme Court in Civil Appeal No. 

1415 of 2015, reported in 2015 ACJ 708 (SC) 

Extracts from the judgment: 

Ev en assuming Jayv ant ibe n  J i tendra  Tr iv edi  was  no t  s elf -e mplo yed doing 

embro idery a nd ta i lo ri ng  work , the  fac t  remains  tha t she  was  a  housewif e  and a  

home  make r.  I t  i s  hard  to  mone ti ze  the  domes tic  work  don e by  a  h ouse -wi fe .  

The  se rv ices  of  the  mother/wi fe  is  ava i lab le  24  hours  and h er du t ies  a re  neve r 

f ixed . Cour ts  have  rec ogn ized  the  con t ri bu t ion  made b y the  wi fe  to  the  house  is  

i nvaluab le  and  tha t  i t  cannot  be  computed in  te rms  of  mone y. A  hous e-wi fe / 
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home-maker does not work by the clock and she is in constant attendance of the 

family throughout and such serv ices rendered by the home maker has to be 

necessarily kept in view while calculating the loss of dependency. Thus even 

otherwise, taking deceased Jayvantiben J itendra Trivedi as the home maker, it is 

reasonable to f ix her income at Rs.3,000/- per month. 

Recognizing the services of the home maker and that domestic services have to 

be recognized in terms of money, in Arun Kumar Agrawal & anr. v. National Insurance 

Company Ltd . & Ors., 2010 ACJ 2161 (SC), this Court has held as under:- 

 “The alternative to imputing money values is  to measure the time 

taken to produce these services and compare these with the time 

that is taken to produce goods and serv ices which are commercially 

v iable. One has to admit that in the long run, the serv ices rendered 

by women in the household sustain a supply of labour to the 

economy and keep human societies going by weaving the social 

fabric and keeping it in good repair. If  we take these serv ices for 

granted and do not attach any value to this , th is  may escalate the 

unforeseen costs in terms of deterioration of both human 

capabil i ties and social fabric. 

 The household work performed by women throughout India is more 

than US $612.8 bil lion per year (Evangelical Social Action Forum 

and Health Bridge, p. 17). We often forget that the time spent by 

women in doing household work as homemakers is the time which 

they can devote to paid work or to their education. This  lack of 

sensitiveness and recognition of their work mainly contributes to 

women’s high rate of poverty and their consequential oppression in 

society, as well as various physical, social and psychological 

problems. The courts and tribunals should do well to factor these 

considerations in assessing compensation for housewives who are 

v ic tims of road accidents and quantifying the amount in the name of 

f ixing “just compensation”. 

 

103. MOTOR VEHICLES ACT, 1988 – Section 166 

 Whether deduction of ex gratia payment from compensation is permissible? 

Held, No – The State Government, Union of India and their undertakings 

which include bank has issued a policy specifying the fact on an application 

filed by the family members, if compassionate appointment was not made 

then ex gratia is payable to such family – So ex gratia payment cannot be 

deducted from compensation. 
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 Sandhya and others v. Guddu and others   

 Judgment dated 12.02.2013 passed by the High Court of M.P. in M.A. No. 

2605 of 2011, reported in 2015 ACJ 168 

Extracts from the judgment: 

So far as the award of the compensation is concerned, in the considered opinion 

of this court the Tribunal has rightly awarded a sum of Rs. 27, 91,500. So far as the 

deduction of ex gratia is concerned, it is to be observed here that the amount of ex 

gratia is  paid to the family of the deceased when they apply for compassionate 

appointment. In this  regard the State Government, Union of India and their 

undertak ings which include bank has issued a policy specifying the fact on an 

application filed by the family members, if compassionate appointment was not made 

then ex gratia is payable to such family. In such circumstances the amount of ex gratia 

cannot be deducted as specif ied under the prov is ion of Motor Vehicles Act. My v iew 

f inds support f rom the judgment of the Division Bench of this court in the case of 

Bhanwri Bai v. Union of India, 2009 ACJ 1319 (MP), wherein the judgment of Hon’ble 

Supreme Court in the case of United India Insurance Co. Ltd . v. Patricia Jean Mahajan, 

2002 ACJ 1441 (SC), has already been considered by this court and distinguished. In 

the considered opinion of this court and in the light of judgment of the Division Bench 

in Bhanwri Bai (supra) wi th respect to deduction on the point of ex gratia directly 

covers the issue. However, deduction so made from the compensation amount towards 

ex gratia is not permissible. 

 

104. MOTOR VEHICLES ACT, 1988 – Section 168 

(i) Assessment of compensation in death case – Future prospects for bank 

manager aged 27 years – 50 % of annual income to be added under the 

head of future prospects. 

(ii ) Assessment of compensation in death case – Claimants are parents – 

What is appropriate multiplier? Appropriate multiplier is 11 as per the 

age of the parents.  

(ii i) Rs. 25,000  was awarded as funeral expenses to according to the 

principles laid down by the Apex Court in Rajesh v. Rajbir Singh, 2013 ACJ 

1403 . 
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 Kanhsingh and another v. Tukaram and others   

 Judgment dated 13.01.2015 passed by the Supreme Court in Civil Appeal No. 

347 of 2015, reported in 2015 ACJ 594 (SC) 

Extracts from the judgment: 

We have heard the learned counsel for the parties. In our considered view, the 

courts below have erred in tak ing the monthly income of the deceased at Rs.11,146/-. 

From the facts, circumstances and ev idence on record, it is clear that the deceased 

was 27 years of age, working with HDFC as the Manager earning Rs.1,81,860/- per 

annum (i.e. Rs.15,155/- per month) and there were definite chances of his  further 

promotion and consequent increase in salary by way of periodical revision of the 

salary on the basis of cost of living Index prevalent in the area if he would alive and 

worked in the bank. Therefore, adding 50% under the head of future prospects to the 

annual income of the deceased according to the principle laid down in the case of 

Vimal Kanwar v. Kishore Dan, 2013 ACJ 1441 (SC) the total loss of income comes to 

Rs.2,72,790/- per annum [Rs. 1,81,860 + (1/2 of Rs.1,81,860)]. Deducting 10% tax 

(Rs.27,279/-), net annual income comes to Rs.2,45,511/-. Deducting 1/3rd (Rs.81,837) 

towards personal expenses since the claimants are the parents of the deceased, loss 

of dependency comes to Rs. 1,63,674 X 11(appropriate multipl ier as per the age of the 

parent) = Rs. 18,00,414/-. 

The Tribunal and the High Court have further erred in law in awarding only 

Rs.2,000/- for funeral expenses instead of Rs.25,000/- according to the principles laid 

down by this Court in Rajesh v. Rajbir Singh, 2013 ACJ 1403 (SC). Hence, we award 

Rs.25,000/- towards the same. 
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105. MUSLIM LAW: 

 Prompt Dower – Suit for declaration and permanent injunction filed by 

plaintiff/wife against defendant/husband alleging that the suit plot was given 

to the plaintiff on account of Prompt Dower by the defendant – Nikahnama 

contains recitals of suit plot – Defendant objected the admissibility of that 

document for want of stamp duty – Held, suit plot was assigned by the 

defendant to plaintiff in lieu of Mahr at the time of marriage – The document 

is Marriage Certificate and simple Hiba – Document does not attract any 

stamp duty – Admissible in evidence. 

 

 Habib Khan v. Shahjad Bi  

 Judgment dated 30.10.2013 passed by the High Court of M.P. in W.P. No. 989 

of 2010, reported in I.L.R. (2014) M.P. 1517 

Extracts from the order: 

The law of Dower is uncodif ied law. Dower (Mahr) is  def ined in Rule 79 of 

Mohammadan’s Law. Rule 81 deals with subject of dower (Mahr). Rule 83 deals with 

types of dower. Rule 85 deals with prompt dower and deferred dower. These Rules are 

reproduced as under:- 

 Rule 79. Dower (Mahr) Defined Dower (mahr) is something which 

has some value in the terms of money and the wife is entitled to 

receive it as a gif t from her husband for entering into a contract of 

marriage. 

 Rule 81. Subject of Dower (Mahr) – A f ixed sum of money or 

anything in the category of property in existence having value form 

the subject of dower. 

 Rule 83. Types of Dower – Dower may be of two types – Specified 

Dower (Mahr-i-Musamma or Mahr-i-Tafweez) and Proper Dower 

(Mahr-i-Mis l or Mahrul-Mithl).  

 Rule 85. Prompt Dower (Mahr-i -Muajjal) and Deferred Dower (Mahr-

Muwajjal) specif ied Dower may be divided into two parts – Prompt 

Dower and Deferred Dower:- 
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(i) Prompt Dower (Mahr-i-Muajjal) is payable to wife immediately after 

marriage or on her demand at any time. 

(i i)  Deferred Dower (Mahr-i-Muajjal) is payable to wife on the expiry of 

Specified period or on the happening of such contingency to which it is 

deferred. On the dissolution of the marriage, either by divorce or death of 

either party, it is payable immediately in every other case. 

(i ii) The amount payable to wife by way of prompt Dower and 

deferred dower is  fixed at the time of making the contract of 

Dower. 

(v) Where at the time of marriage, it is not specif ied which part of  

the Specified Dower is prompt and which part is deferred, the 

Shias regard the whole of Specif ied Dower as Prompt. But the 

Sunnis regard one-half part as prompt and the other half  as 

deferred. 

The learned trial Court has rejected the objection filed by the petitioner because 

of Artic le 52 of Indian Stamp Act which has nothing to do with the deed of Dower as it 

deals with Proxy. Article 58 of Indian Stamp Act, 1894 deals with statement. As per 

clause (a) of Article 58 deed of dower executed on the occasion of marriage between 

Mohammadans is exempted from payment of stamp duty. In the matter of Rasool 

Mohammad v. Kulsumbi, 1959 JLJ 51  th is Court held that among the Shias, the dower 

must be presumed to be prompt unless payment of the whole or any part of the dower 

is expressly postponed. It was further held that so far as the Sunnis of the Madhya 

Pradesh are concerned, the presumption does not apply and the court should fix a 

reasonable part of the dower debt to be payable promptly. 

 

106. NEGOTIABLE INSTRUMENTS ACT, 1881 – Section 138 

 Territorial jurisdiction for complaint under section 138 N.I. Act – Issuance of demand 

notice from place ‘D’ or deposit of the cheque in place ‘D’ bank by the payee or receipt 

of the notice by the accused demanding payment in place ‘D’ will not confer jurisdiction 

upon the Courts in place ‘D’ – Place where the drawee bank which dishonoured the 

cheque is situated has jurisdiction to entertain the complaint and take cognizance of the 

offence under section 138 N.I. Act – Dashrath Rupsingh Rathod v. State of Maharashtra, AIR 

2014 SC 3519 followed. 
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,-vkbZ-vkj- 2014  

,l-lh- 3519 n’kjFk :iflag jkBkSj fo:) LVsV vkWQ egkjk"Vª  

 Vinay Kumar Shailendra v. Delhi High Court Legal Services 

Committee and anr. 

 Judgment dated 04.09.2014 passed by the Supreme Court in Criminal Appeal 

No. 8469 of 2014, reported in 2015 CriLJ 166 (SC) (3-Judge Bench) 

Extracts from the judgment: 

In the light of the pronouncement of this Court in Harman Electronics Private 

Limited  and anr. v. National Panasonic India Private Limited , AIR 2009 SC 1168, 

Dashrath Rupsingh Rathod v. State of Maharashtra and anr., AIR 2014 SC 3519 and K. 

Bhaskaran v. Sankaran Vaidhyan Balan, AIR 1999 SC 3762  we have no hesitation in 

holding that the issue of a notice from Delhi or deposit of  the cheque in a Delhi bank 

by the payee or receipt of the notice by the accused demanding payment in Delhi 

would not confer jurisdiction upon the Courts in Delhi. What is important is whether the 

drawee bank who dishonoured the cheque is situate within the jurisdiction of the Court 

taking cognizance. In that v iew, we see no reason to interfere with the order passed by 

the High Court which s imply requires the Magistrate to examine and return the 

complaints  if they do not have the jurisdic tion to entertain the same in the light of the 

legal position as stated in Harman’s case (supra). All that we need to add is that while 

examining the question of jurisdic tion the Metropolitan Magistrates concerned to whom 

the High Court has issued directions shall also keep in v iew the decis ion of th is  Court 

in Dashrath’s case (supra).  

 

107.  NEGOTIABLE INSTRUMENTS ACT, 1881 – Section 138 

 Though “stop payment” instructions have been given by drawer to the bank, 

offence punishable under section 138 N.I. Act is made out – Complainant had 

failed to discharge his obligations as per agreement by not 

repairing/replacing the damaged USP system or contents of the reply sent by 

the accused were not disclosed in the complaint – These facts are matter of 

evidence. 
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 Pulsive Technologies P. Ltd. v. State of Gujarat & Ors. 

 Judgment dated 22.08.2014 passed by the Supreme Court in Criminal Appeal 

No. 1808 of 2014, reported in 2015 Cri.L.J 283 (SC) 

Extracts from the judgment: 

We f ind that the High Court has relied on  M.M.T.C. Ltd. and anr. v. Medchl 

Chemicals and Pharma (P) Ltd. and anr., AIR 2002 SC 182 and Modi Cements v. Kuchil 

Kumar Nandi, AIR 1998 SC 1057  and yet drawn a wrong conclusion that inasmuch as 

cheque was dishonoured because of “stop payment” instructions, offence punishable 

under Section 138 of the NI Act is not made out. The High Court observed that “stop 

payment” instructions were given because the complainant had failed to discharge its obligations as 

per agreement by not repairing/replacing the damaged UPS system. Whether complainant had failed 

to discharge its obligations or not could not have been decided by the High Court conclusively at this 

stage. The High Court was dealing with a petition filed under Section 482 of the Code for quashing 

the complaint. On factual issue, as to whether the complainant had discharged its obligations or not, 

the High Court could not have given its final verdict at this stage. It is matter of evidence. This is 

exactly what this Court said in M.M.T.C. Ltd (supra). Though the High Court referred to M.M.T.C. Ltd. 

(supra), it failed to note the most vital caution sounded therein. 

The High Court also erred in quashing the complaint on the ground that the 

contents of the reply sent by the accused were not disclosed in the complaint. Whether 

any money is  paid by the accused to the complainant is a  matter of evidence. The 

accused has ample opportunity to probabilise his defence. On that count, in the facts 

of this case, complaint cannot be quashed. 

 

108.  NEGOTIABLE INSTRUMENTS ACT, 1881– Sections 138 and 141 

(i) Vicarious liability of Director of Company – There must be specific 

averments against the Director showing as to how and in what manner 

he was responsible for the conduct of the business of the Company. 

(ii ) Dishonoured Cheques were issued by virtue of Letter of Guarantee as 

per complainant – Letter of Guarantee gives way to civil liability – 

Complainant can always pursue the remedy before appropriate Court – 

Such Dishonour of Cheques would not make alleged Director of 

Company liable under section 138 of the N.I. Act. 

i
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 Pooja Ravinder Devidasani v. State of Maharashtra & Anr. 

 Judgment dated 17.12.2014 passed by the Supreme Court in Criminal Appeal 

No. 2604 of 2014, reported in AIR 2015 SC 675 

Extracts from the judgment: 

So far as the Letter of Guarantee is  concerned, it g ives way for a c iv il l iabili ty 

which the respondent No. 2-complainant can always pursue the remedy before the 

appropriate Court. So, the contention that the cheques in question were issued by 

virtue of such Letter of Guarantee and hence the appellant is liable under Section 138 

read with Section 141 of the N.I. Act, cannot also be accepted in these proceedings. 

Putting the criminal law into motion is  not a matter of course. To settle the scores 

between the parties which are more in the nature of a civi l dispute, the parties cannot 

be permitted to put the criminal law into motion and Courts cannot be a mere spectator 

to it. Before a Magistrate taking cognizance of an offence under Section 138/141 of 

the N.I. Act, making a person vicariously liable has to ensure stric t compliance of the 

statutory requirements. The Superior Courts should maintain purity in the 

administration of Justice and should not allow abuse of the process of the Court. The 

High Court ought to have quashed the complaint against the appellant which is nothing 

but a pure abuse of process of law. 

 

109.  NEGOTIABLE INSTRUMENTS ACT, 1881 – Sections 138, 142 and 145  

 CRIMINAL PROCEDURE CODE, 1973 – Sections 200 and 204 

(i) Can complaint be filed by a power-of-attorney holder? Held, Yes – Filing 

of complaint under Section 138 NI Act through power-of-attorney is 

perfectly legal and competent – A.C. Narayanan v. State of Maharashtra, 

(2014) 11 SCC 790  (3-Judge Bench) relied on.  

(ii ) If power-of-attorney holder has possessed personal knowledge of the 

transactions, he can depose and verify the contents of the complaint.  

(ii i) Where the complainant herself has come in the witness box, no need to 

examine power-of-attorney holder as a witness. 

i
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 Vinita S. Rao v. Essen Corporate Services Private Limited and 

another  

 Judgment dated 17.09.2014 passed by the Supreme Court in Criminal Appeal 

No. 2065 of 2014, reported in (2015) 1 SCC 527 

Extracts from the judgment: 

The second submission of the respondents is that the complaint cannot be fi led by 

a power-of-attorney holder. This question is no more res integra. A Div ision Bench of 

this Court while considering a criminal appeal arising out of conviction under Section 

138 of the NI Act noticed A.C. Narayan v. State of Maharashtra, (2014) 11  SCC 809  

diversion of opinion between different High Courts on the question whether the 

eligibili ty criteria prescribed by Section 142 (a) of the NI Act would stand satis fied if  

the complaint itself is fi led in the name of the payee or the holder in the due course of 

the cheque and/or whether the complaint has to be presented before the court by the 

payee or the holder of the cheques himself. The Div is ion Bench felt that another issue 

which would arise for consideration is whether the payee must examine himself  in 

support of  the complaint keeping in v iew the insertion of Section 145 in the NI Act (Act 

5 of 2002). The Division Bench was of the view that the matter should be considered 

by a larger Bench so that there can be authoritative pronouncement of this Court on 

the above issues. In A.C. Narayanan v. State of Maharashtra (2014) 11 SCC 790, the 

Three-Judge Bench of this Court dealt with this reference. This Court noted the 

questions which had to be decided by it in terms of the reference order as under:  

 “21.1 (i) Whether a power-of-attorney holder can sign and fi le a 
complaint petition on behalf of the complainant?/ Whether the 
eligibili ty criteria prescribed by Section 142 (a) of the NI Act would 
stand satisfied if the complaint petition itself is f i led in the name of 
the payee or the holder in due course of the cheque? 

 21.2 (i i) Whether a power-of-attorney holder can be verified on oath 
under Section 200 of the Code?  

 21.3 (ii i) Whether specific averments as to the knowledge of the 
power-of-attorney holder in the impugned transaction must be 
explicitly asserted in the complaint? 
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 21.4 (iv) If the power-of-attorney holder fails to assert explic itly his 

knowledge in the complaint then can the power-of-attorney holder 

verify the complaint on oath on such presumption of knowledge?  

 21.5 (v) Whether the proceedings contemplated under Section 200 

of the Code can be dispensed with in the l ight of Section 145 of the 

NI Act which was introduced by an amendment in the year 2002?” 

 After considering the relevant provision of the NI Act and the relevant 

judgments on the point, this  Court clarif ied the legal position and answered the 

questions in the following manner: [A.C. Narayanan case (3-Judge Bench) (supra)]  

 “33.1.(i) Filing of complaint petition under Section 138 of NI Act 

through power of attorney is  perfectly legal and competent.  

 33.2. (i i) The power-of-attorney holder can depose and verify on 

oath before the court in order to prove the contents of the 

complaint. However, the power-of-attorney holder must have 

witnessed the transaction as an agent of the payee/holder in the 

course of possess due knowledge regarding the said transactions.  

 33.3 (i ii) It is  required by the complainant to made specif ic assertion 

as to the knowledge of the power-of-attorney holder in the said 

transaction explicitly in the complaint and the power-of-attorney 

holder who has no knowledge regarding the transactions cannot be 

examined as a witness in the case.  

 33.4. (iv) In the light of Section 145 of the NI Act, i t is open to the 

magistrate to rely upon the verif ication in the form of affidavit f iled 

by the complainant in support of  the complaint under Section 138 of 

the NI Act and the Magistrate is  neither mandatori ly obliged to call 

upon the complainant to remain present before the court, nor to 

examine the complainant or his  witness upon oath for taking the 

decision whether or not to issue process on the complaint under 

Section 138 of the NI Act.  

 33.5. (v ) The function under the general power of attorney cannot 

be delegated to another person without specif ic  clause permitting 

the same in the power of attorney. Nevertheless, the general power 

of attorney itself  can be cancelled and be given to another person.”  
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It was also urged that the power-of-attorney holder should have also been 

examined on oath. This  submission must also be rejected as apart f rom being devoid 

of substance it is clearly aimed at frustrating the prosecution. When the complainant 

herself  has stepped in the witness box, we do not see the need for the power-of-

attorney holder to examine himself as a witness. Law cannot be reduced to such 

absurdity. The purport of  the NI Act wil l  be frustrated if such approach is adopted by 

the courts. We, therefore, reject this submission. 

 

110. PREVENTION OF CORRUPTION ACT, 1988 – Sections 7 and 13 (1) (d) r/w/s 13 

(2) 

(i) Mutation work – Illegal gratification – Incompetency of the accused, 

non-effect of – The accused Patwari allegedly received illegal 

gratification for mutation work in Revenue Department – It was pleaded 

on his behalf that he was not competent in mutation and  regarding 

issuance of Rin Pustika – Therefore, had no occasion to demand bribe – 

Held, the fact that the Patwari was a key person to initiate the 

proceedings, was sufficient to give an impression to the complainant 

that the accused would be helpful in the process of mutation and 

preparation of Rin Pustika – Therefore, it does not make any difference 

if the accused Patwari is not competent to make mutation. 

(ii ) Demand and acceptance of illegal gratification – Is sine qua non – Law 

reiterated. 

(ii i) Evidence of Police Officer, appreciation of – Police Officer cannot be disbelieved 

merely on the basis that he is a Police Officer. 

 

i

ii
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iii

 

 Laxmikant v. State of M. P. 

 Order dated 20.12.2013 passed by the High Court in Criminal Appeal No. 2735 

of 1998, reported in 2014 (5) MPHT 143 (DB)          

Extracts from the order: 

The main question for consideration arises that if  the appellant was not competent 

for mutation, then what would be the impact on the case of the prosecution? This 

question has been considered by the Kerala High Court in Cherian Lukose v. Sta te of 

Kerala, AIR 1968 Kerala  60 , in which it has been observed by the Kerala High Court 

that though the nurse was not competent to allot the bed but her role for allotment of 

bed was important and general public had an impression that she was important 

person who could help in allotment so to offer bribe to her. A Div is ion Bench of this 

Court by referring the decision of Cherian Lukose v. State of Kerala  (supra) has taken 

the s imilar v iew in the judgment delivered in Criminal Appeal No. 81/2001 Jagdish 

Chandra Raikwar v. Sta te of M.P on 19.8 .2010, which remained unchanged in S.L.P.(Cri.) 

No. 8598/2010, which was dismissed by the Apex Court on 25.10.2010. 

Similar is  the situation in the instant case. In this case though the appellant was 

not competent for mutation but he was an important person to initiate the mutation 

proceedings, therefore, the complainant must be under impression that the appellant 

would be helpful person in the process of mutation and preparation of Rin-Pustika. 

Thus, it cannot be said that there was no opportunity or motive to receive the bribe by 

the appellant. 

It is true that the demand and acceptance of the amount as il legal gratification is 

sine-qua-non for constituting the offence under Section 7, 13 of the Prevention of 

Corruption Act. The facts of Ram Mohan Agrawal (dead) through LRs v. State of M.P. 

2012 (1) MPLJ (Cri.) 483 and Narendra Champaklal Trivedi v. State of M.P. through SPE, 

Lokayukt, 2012 (2) MPLJ (Cri.) 661 Gujarat are different than the instant case. In the 

aforesaid cases, the prosecution was failed to prove the demand and acceptance of 

amount of il legal gratif ication. But in the instant case, as discussed hereinabove, it has 

been proved on record that the complainant f iled a complaint (Ex.P-5) before B. D. 

Handa (PW-4), who directed R.R.Mishra (PW-11) for further enquiry. This  fact has 

been duly corroborat ed by R.R.Mishra (PW-11), independent Panch witness R.P. 

Shukla (PW-2) and further corroborated by R.B. Singh (PW-5), who was also the 

witness of aforesaid procedure. Though R.B. Singh (PW-5) was Inspector in the 

Police, but it is well established principle of law that Police Off icer should not be 

disbelieved only on the basis of the fact that he is  a Police Off icer unless and until 

there is  some enmity with the appellant brought on record. 
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111. PREVENTION OF CORRUPTION ACT, 1988 – Sections 13 (1) (c), (d) and 15 

 For framing of charge under section 15 of PC Act against an accused, 

whether it is necessary that he must also be charged either under section 13 

(1)(c) or 13(1)(d) of the PC Act ? Held, No. 

 State through Inspector of Police v. A. Arun Kumar and another  

 Judgment dated 17.12.2014 passed by the Supreme Court in Criminal Appeal 

No. 2602 of 2014, reported in (2015) 2 SCC 417 

Extracts from the judgment: 

In our considered v iew, the material on record discloses grave suspic ion against 

the respondents and the Special Court was right in framing charges against the 

respondents. We must also observe that the High Court was not justified in stating that 

Section 15 of the PC Act could not be invoked in the present case. Since the duty 

drawback was not actually availed, the prosecution had rightly alleged that there was 

an attempt to commit offence under the relevant clauses of Section 13(1) of the PC 

Act. It is not the requirement of law that in order to charge an accused under Section 

15 of the PC Act he must also be charged either under Section 13(1)(c) or 13(1)(d) of 

the PC Act. The assessment of the High Court in that behalf is  not correct. 

 

*112. PROTECTION OF HUMAN RIGHTS ACT, 1994 – Section 12 

 Jurisdiction of Human Rights Commission – It does not have any jurisdiction 

to deal with disputed questions of title and possession of the property. 

 

 G. Manikyamma & others v. Roudri Co-operative Housing Society 

and others  

 Judgment dated 25.11.2014 passed by the Supreme Court in Civil Appeal No. 

10534 of 2014, reported in AIR 2015 SC 720 
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113. REGISTRATION ACT, 1908 – Sections 17(1) (a) and 17 (2) (vi) 

 Consent decree passed by the court for disputed property – In subsequent 

suit it was found that some property was joint Hindu family property and 

some was self-acquired – Property related to joint Hindu family did not 

require compulsory registration in view of section 17 (2) (vi) of the 

Registration Act – Property which was self-acquired and gifted did require 

compulsory registration in view of section 17 (1) (a) of Registration Act. 

vi

vi

 

 Phool Patti and Another v. Ram Singh (Dead) Through LR’s and 

another 

 Judgment dated 06.01.2015 passed by the Supreme Court in Civil Appeal No. 

1240 of 2005, reported in (2015) 3 SCC 164 

Extracts from the judgment: 

What follows from this  is that 20 kanals of land was gifted by Bhagwana to Ram 

Singh. This gift clearly requires compulsory registration under Section 17(1)(a) of the 

Registration Act, 1908 (the Act). Ram Singh’s claim over 32 kanals of land was 

acknowledged in the consent decree dated 24th November, 1980. This did not require 

compulsory registration in view of Section 17 (2) (v i) of the Act. 

The terms of the family settlement are not on record. As mentioned above, the 

family settlement could relate to the ancestral as well as self-acquired property of 

Bhagwana or only the ancestral property. It appears that it related only to the 

ancestral property and not the self-acquired property (hence the reference to a hibba). 

The decree relating to 32 kanals of land did not require compulsory registration, as 

mentioned above. However, the self acquired property of Bhagwana that is  20 kanals, 

therefore, in v iew of the law laid down in Bhoop Singh v. Ram Singh Major, (1995) 5 SCC 

709  the gif t of 20 kanals of land by Bhagwana in favour of Ram Singh, notwithstanding 

the decree in the first suit, requires compulsory registration since it created, for the 

f irst time, right, ti tle or interest in immovable property of a value greater than Rs.100/- 

in favour of Ram Singh. 
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114. SPECIFIC RELIEF ACT, 1963 – Section 20 

(i) Subsequent rise in price of property – Will not be treated as a hardship 

entailing refusal of the decree for specific performance – The court may 

take notice of the above fact. 

(ii ) Looking to all the facts and circumstances of the case, the Court may 

impose any reasonable condition including payment of an additional 

amount by one party to the other while granting or refusing decree for 

specific performance.  

i

ii

 

 K. Prakash v. B.R. Sampath Kumar  

 Judgment dated 22.09.2014 passed by the Supreme Court in Civil Appeal No. 

9047 of 2014, reported in AIR 2015 SC 9 

Extracts from the judgment: 

Subsequent rise in price will  not be treated as a hardship entailing refusal of the 

decree for specif ic performance. Rise in price is a normal change of circumstance and, 

therefore, on that ground a decree for specific performance cannot be reversed.  

However, the court may take notice of the fact that there has been an increase in 

the price of the property and considering the other facts and circumstances of the 

case, this Court while granting decree for specif ic  performance can impose such 

condition which may to some extent compensate the defendant-owner of the property.  

This aspect of the matter is considered by a three Judge Bench of this Court in 

Nirmala Anand v. Advent Corporation (P) Ltd. and others, (2002) 8 SCC 146  where this 

Court held:- 

 “6. It is true that grant of decree of specif ic performance lies in the 
discretion of the court and it is also well settled that it is not always 
necessary to grant specific performance simply for the reason that it 
is legal to do so. It is further well settled that the court in its 
discretion can impose any reasonable condition including payment 
of an additional amount by one party to the other while granting or 
refusing decree of specific performance. Whether the purchaser 
shal l  be  di rec ted  to  pay an  addi t iona l  amoun t to  the  se l le r  o r  
conve rse  wou ld  depend upon  the  fac ts  and c i rcums tances   
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 of a case. Ordinari ly, the plaintiff  is not to be denied the relief of 
specif ic performance only on account of the phenomenal increase of 

price during the pendency of l i tigation. That may be, in a given 

case, one of the considerations besides many others to be taken 
into consideration for refus ing the decree of specif ic performance. 

As a general rule, it cannot be held that ordinarily the plaintiff 
cannot be allowed to have, for her alone, the entire benefit of 

phenomenal increase of the value of the property during the 

pendency of the l itigation. While balancing the equities, one of the 

considerations to be kept in view is  as to who is the defaulting 
party. It is also to be borne in mind whether a party is trying to take 

undue advantage over the other as also the hardship that may be 
caused to the defendant by directing specific performance. There 

may be other c ircumstances on which parties may not have any 

control. The totality of the circumstances is  required to be seen.” 

 

115. SPECIFIC RELIEF ACT, 1963 – Section 20 

  EVIDENCE ACT, 1872 – Sections 63, 65 and 66 

(i) Xerox copy of power-of-attorney produced by the plaintiff in evidence – 

Signature and contents of the said document were admitted by the 

defendant – A certified copy of that document is also on record – There 

is no question of proving the said document as required under the 

Evidence Act.  

(ii ) Discretionary relief for specific performance – Depends upon the 

conduct of the parties – Where the defendant does not come with clean 

hands and suppresses material facts and evidence and mislead the 

court, equitable discretion should be exercised against him.  

(ii i) Plaintiff should not be denied specific performance only on account of 

phenomenal increase in price during the pendency of litigation – The 

court may impose reasonable conditions including payment of 

additional amount to the vendor. 

i
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iii

 

 Zarina Siddiqui v. A. Ramalingam alias R. Amarnathan  

 Judgment dated 29.10.2014 passed by the Supreme Court in Civil Appeal No. 

9947 of 2014, reported in AIR 2015 SC 580 

Extracts from the judgment: 

Curiously enough, although it was pleaded by defendant no.1 that the power of 

attorney was given to defendant no.2 for l imited purpose of managing the property, the 

said power of attorney was not produced in the Court. DW-1 did not produce the 

original power of attorney to prove his case that the second defendant, his  elder 

brother, was only authorized to manage the property. It is  the plaintiff, who produced 

the xerox copy of the registered power of attorney, which was shown to the DW-1 

during cross- examination, who admitted the signature in the power of attorney. All 

these relevant pieces of evidence have not been appreciated by the High Court in its 

right perspective. Instead of drawing adverse inference against the defendant, in not 

producing the original power of attorney, which was in their power and possession, the 

High court has committed grave error in holding that the power of attorney has not 

been proved as required under Sections 65 and 66 of the Evidence Act. In our v iew, 

when the Xerox copy of power of attorney produced by the plaintiff in evidence and the 

signature and the contents of the said power of attorney were admitted by the 

defendant, there was no question of proving the said document as required under the 

Evidence Act. The judgment of reversal passed by the High Court by coming to the 

aforesaid conclusion is wholly perverse and contrary to law. A certified copy of the 

power of attorney is now on record and it falsifies the case of the 

defendants/respondent undisputedly. 

The equitable discretion to grant or not to grant a relief for specif ic performance 

also depends upon the conduct of the parties. The necessary ingredient has to be 

proved and established by the plaintif f so that discretion would be exercised 

judiciously in favour of the plaintiff . At the same time, if the defendant does not come 

with clean hands and suppresses material facts and ev idence and misled the Court 

then such discretion should not be exercised by refusing to grant specific performance. 

Be  that  as  i t  may,  in  the  facts and  c i rcumstances  of the  case  and considering 

the phenomenal  inc rease in  p r ice during  the  period  the  matte r  remained pending  
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in different courts, we are of the considered opinion that impugned order under appeal 

be set aside but with a condition imposed upon the appellant (plaintiff) to pay a sum of 

Rs.15,00,000/- (Rupees Fifteen Lacs) in addition to the amount already paid by the 

appellant to the respondent. On deposit in trial court of aforesaid amount by the appellant, for 

payment to the respondent, within three months from today, the respondent shall execute and 

register the sale deed in favour of the plaintiff in respect of the suit property. In the event the 

aforesaid condition of deposit of Rs.15 lacs is fulfilled within the time stipulated hereinabove but the 

defendant fails to comply with the direction, then the appellant shall be entitled to execute the decree 

in accordance with the procedure provided in law. 

 

116. SUCCESSION ACT, 1925 – Section 63 

(i) Execution of Will – Suspicious and unnatural circumstances – How to 

appreciate? All the suspicious and unnatural circumstances put 

together and on the basis of their consideration and close scrutiny, the 

cumulative effect would be weighed by court and thereafter reach on a 

judicial verdict.  

(ii ) Exclusion of sons from Will – Discrepancy with regard to the place of 

execution of the Will – Prominent part played by the plaintiff in 

execution and registration of Will, lack of knowledge of English of the 

testator, non-production of original Will, were considered by Hon’ble the 

Apex Court and the Will was found to be properly executed. 

i

ii

 

 Leela Rajagopal & Ors. v. Kamala Menon Cocharan & Ors.  

 Judgment dated 08.09.2014 passed by the Supreme Court in Civil Appeal No. 

9282 of 2010, reported in AIR 2015 SC 107 

Extracts from the judgment: 

A wil l may have certain features and may have been executed in certain 

c i rcums tances  wh ich  may  appear to  be somewhat unnatura l .  Such unusua l  

fea tu res  appear in g  in  a  Wi l l  o r the  unnatura l  c i rcums tances  s urround ing  i ts   
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execution will  definitely justify a close scrutiny before the same can be accepted. It is 

the overall assessment of the Court on the basis  of such scrutiny; the cumulative 

effect of the unusual features and circumstances which would weigh with the Court in 

the determination required to be made by it. The judicial verdict, in the last resort, will  

be on the basis of a consideration of all the unusual features and suspicious 

circumstances put together and not on the impact of any s ingle feature that may be 

found in a Will or a singular circumstance that may appear from the process leading to 

its  execution or regis tration. This is the essence of the repeated pronouncements 

made by this Court on the subject including the decisions referred to and relied upon 

before us. 

In the present case, a c lose reading of the Will indicates its  clear language, and 

its  unambiguous purport and effect. The mind of the testator is clearly discernible and 

the reason for exc lus ion of the sons is  apparent from the Will itself . Insofar as the 

place of execution is concerned, the inconsistency appearing in the verification fi led 

along with the application for probate by PW-3 and the oral ev idence of the said 

witness tendered in Court is  capable of being understood in the l ight of the fact that 

the verification is in a standard form (Form No. 55) prescribed by the Madras High 

Court on the Original Side, as already noticed. Besides, in the facts of the present 

case the participation of the f irst respondent in the execution and registration of the 

Will cannot be said to be a circumstance that would warrant an adverse conclusion. 

The conduct of the f irst respondent in summoning her friend (PW-3) to be an attesting 

witness and in taking the testator to the off ice of the Sub-Registrar should, again, not 

warrant any adverse conclusion. It a lso cannot escape notice that the Will dated 

11.1.1982 is  identical with the contents of the earlier Will dated 28.12.1981. Insofar as 

the execution of the Will dated 28.12.1981 and its  registration is  concerned no active 

partic ipation has been attributed to the firs t respondent. The change of the attesting 

witnesses and the non-examination of Seetha Padmanabhan who had attested the 

second Will dated 11.1.1982 has been suff ic iently explained. 

The lack of knowledge of English even if can be attributed to the testator would 

not fundamentally alter the situation inasmuch as before registration of the Will the 

contents thereof can be understood to have been explained to the testator or 

ascertained from her by the sub-registrar,  PW-4, who had deposed that such a 

practice is normally adhered to. The non-production of the original Will and reliance on 

the certif ied copy thereof is a c ircumstance which has been reasonably explained by 

the firs t respondent (plaintiff ) the original Will, af ter its execution on 11.1.1982, was in 

the custody of the testator and it is only on the day of her death i.e. 27.4.1991 that the 

f irst respondent (plaintiff ) could f ind that the Will was missing from the envelope 

marked ‘Kpp Will ’. The stand of the plaintiff  that the original Will was lost while in the 

custody of her mother and her knowledge of such loss on the day of her mother’s 

death cannot be disbelieved merely because no report in this regard was lodged 

before the police. 

  



1 
 

PART - III 

CIRCULARS/NOTIFICATIONS 

NOTIFICATION REGARDING MANNER OF DISPOSAL OF SEIZED 
NARCOTIC DRUGS, PSYCHOTROPIC SUBSTANCES, CONTROLLED 

SUBSTANCES AND CONVEYANCES AND OFFICER AUTHORISED 
FOR DISPOSAL UNDER THE N.D.P.S. ACT, 1985 

[Ministry of Finance (Department of Revenue) Notification No. G.S.R. 38(E) Dated the 
16th  January, 2015. Published In Gazette of India  (Extraordinary) Part II Section 3(I) 
Dated  16-01-2015 Pages 6-11.] 

 
In exercise of the powers conferred by section 52A of the Narcotic Drugs and 

Psychotropic Substances Act, 1985 (61 of 1985), hereinafter referred to as the said Act, 

and in supersession of notification number G.S.R. 339(E), dated 10th May, 2007, 

except as respects things done or omitted to be done before such supersession, the 

Central Government, having regard to the hazardous nature, vulnerabili ty to theft, 

substitution, and constraints of proper storage space, in respect of any narcotic drugs, 

psychotropic substances, controlled substances or conveyances, hereby specifies the 

narcotic drugs, psychotropic substances, controlled substances and conveyances 

which shall, as soon as may be after their seizure, be disposed of, the off icers who 

shall dispose them of and the manner of their disposal. 

2. Items to be disposed of. – All narcotic drugs, psychotropic substances, 

controlled substances and conveyances shall be disposed of under section 52A of the 

said Act. 

3. Officers who shall initiate action for disposal. – Any officer in-charge of a 

police station or any officer empowered under section 53 of the said Act shall initiate 

action for disposal of narcotic  drugs, psychotropic substances, controlled substances 

or conveyances under section 52A of that Act. 

4. Manner of disposal. – (1) Where any narcotic  drug, psychotropic substance, 

controlled substance or conveyance has been seized and forwarded to the officer-in-

charge of the nearest police station or to the officer empowered under section 53 of 

the said Act or if  i t is seized by such an off icer himself , he shall prepare an inventory 

of such narcotic  drugs, psychotropic  substances, controlled substances or 

conveyances as per Annexure 1 to this notification and apply to any Magistrate under 

sub-section (2) of section 52A of the said Act as per Annexure 2 to this notification 

within thirty days from the date of receipt of  chemical analysis report of seized narcotic 

drugs, psychotropic substances or controlled substances. 
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(2) After the Magistrate allows the application under sub-section (3) of section 

52A  of the said Act, the officer mentioned in sub-paragraph (1) shall preserve the 

certif ied inventory, photographs and samples drawn in the presence of the Magistrate 

as primary evidence for the case and submit details of the seized items to the 

Chairman of the Drug Disposal Committee for a decision by the Committee on the 

disposal, and the aforesaid off icer shall send a copy of the details along with the items 

seized to the officer-in-charge of the godown 

 

5. Drug Disposal Committee.- The Head of the Department of each Central and 

State drug law enforcement agency shall constitute one or more Drug Disposal 

Committees compris ing three Members each which shall be headed by an officer not 

below the rank of Superintendent of Police, Joint Commissioner of Customs and 

Central Excise, Joint Director of Directorate of Revenue Intelligence or off icers of 

equivalent rank and every such Committee shall be directly responsible to the Head of 

the Department. 

6. Functions.- The functions of the Drug Disposal Committee shall be to –  

(a) meet as frequently as possible and necessary; 

(b) conduct a detailed rev iew of seized items pending disposal; 

(c) order disposal of seized items; and 

(d) advise the respective investigation officers or superv isory off icers on the 

steps to be initiated for expeditious disposal. 

7. Procedure to be followed by the Drug Disposal Committee with regard to 

disposal of seized items.- (1) The off icer-in-charge of godown shall prepare a l ist of 

all the seized items that have been certified under section 52A of the said Act and 

submit it to the Chairman of the concerned Drug Disposal Committee. 

(2) After examining the l is t referred to in sub-paragraph (1) and satisfying that the 

requirements of section 52A of the said Act have been fully complied with, the 

members of the concerned Drug Disposal Committee shall endorse necessary 

certif icates to this effect an thereafter that Committee shall physically examine and 

verify the weight and other details of each of the seized items wi th reference to the 

seizure report, report of chemical analysis and any other documents, and record its 

f indings in each case. 

8. Power of Drug Disposal Committee for disposal of seized items- The Drug 

Disposal Committee can order disposal of seized items up to the quantity or value 

indicated in the Table below, namely:- 
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Table 

Sl 
No. 

Name of Item Quantitity per consignment 

1. Herion 5 Kg. 

2. Hashish (Charas) 100 Kg. 

3. Hashish Oil 20 Kg. 
4. Ganja 1000 Kg. 

5. Cocaine 2 Kg. 

6. Mandrax 3000 Kg. 

7. Poppy straw Up to 10 MT. 

8. Other narcotic drugs, psychotropic 
substances, controlled substances 
or conveyances 

Up to the value of Rs. 20 lakh. 

Provided that if  the consignments are larger in quantity or of higher value than 

those indicated in the Table, the Drug Disposal Committee shall send its 

recommendations to the Head of the Department who shall order their disposal by a 

high level Drug Disposal Committee specially constituted for this purpose. 

 9. Mode of disposal of drugs.- (1) Opium, morphine, codeine and thebaine 

shall be disposed of by transferring to the Government Opium and Alkaloid Works 

under the Chief Controller of Factories. 

(2) In case of narcotic drugs and psychotropic substances other than those 

mentioned in sub-paragraph (1), the Chief Controller of Factories shall be intimated by 

the fastest means of communication available, the details of the seized items that are 

ready for disposal. 

(3) The Chief Controller of Factories shall indicate within f if teen days of the date 

of receipt of the communication referred to in sub-paragraph (2), the quantities of 

narcotic drugs and psychotropic  substances, if  any, that are required by him to supply 

as samples under rule 67B of the Narcotic Drugs and Psychotropic  Substances Rules, 

1985. 

(4) Such quantities of narcotic drugs and psychotropic  substances, if any, as 

required by the Chief Controller of Factories under sub-paragraph (3) shall be 

transferred to him and the remaining quantities of narcotic drugs and psychotropic 

substances shall be disposed of in accordance with the provisions of sub-paragraphs 

(5), (6) and (7). 

(5) Narcotic drugs, psychotropic substances and controlled substances having 

legitimate medical or industrial use, and conveyances shall be disposed of in the 

following manner:- 
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(a) narcotic  drugs, psychotropic substances and controlled substances which are 

in the form of formulations and labeled in accordance with the provisions of 

the Drugs and Cosmetics Act, 1940 (23 of 1940) and rules made thereunder 

may be sold, by way of tender or auction or in any other manner as may be 

determined by the Drug Disposal Committee, after confirming the composition 

and formulation from the licensed manufacturer mentioned in the label, to a 

person fulf i lling the requirements of the Drugs and Cosmetics Act, 1940 (23 

of 1940) and the Narcotic Drugs and Psychotropic Substances Act, 1985 (61 

of 1985) and the rules and orders made thereunder, prov ided that a minimum 

of 60% of the shelf  l ife of the seized formulation remains at the time of such 

sale; 

(b) narcotic  drugs, psychotropic substance and controlled substances seized in 

the form of formulations and without proper labeling shall be destroyed; 

(c) narcotic  drugs, psychotropic substances and controlled substances seized in 

bulk form may be sold by way of tender or auction or in any other manner as 

may be determined by the Drug Disposal Committee, to a person fulfi ll ing the 

requirements of the Drugs and Cosmetics Act, 1940 (23 of 1940) and the 

Narcotic Drugs and Psychotropic  Substances Act, 1985 (61 of 1985), and the 

rules and orders made thereunder, af ter confirming the standards and f itness 

of the seized substances for medical purposes from the appropriate authority 

under the Drugs and Cosmetics Act, 1940 (23 of 1940) and the rules made 

thereunder; 

(d) controlled substances having legitimate industrial use may be sold, by way of 

tender or auction or in any other manner as may be determined by the Drug 

Disposal Committee, to a person fulfil l ing the requirements of the Narcotic 

Drugs and Psychotropic Substances Act, 1985 (61 of 1985) and the rules and 

orders made thereunder; 

(e) seized conveyances shall be sold off  by way of tender or auction as 

determined by the Drug Disposal Committee. 

(6) Narcotic  drugs, psychotropic substances and controlled substances which 

have no legitimate medical or industrial use or such quantity of seized items which is 

not found f it for such use or could not be sold shall be destroyed. 

(7 ) Dest ruc t ion  refe rred  to  in   sub-paragraph  (b )   shal l   be   b y  

inc inera t ion   in   inc inera to rs  f i t ted   wi th app ropria te  a i r po l lu t ion  contro l  dev ices, 

wh ich comply wi th  emiss ion standards  and such inc inerat ion may only be done  in 

places approved by  the  Sta te  Pol lu tion  Cont ro l  Board  o r where  adequate  fac i l i t ies 

and  securi ty  a rrangements  ex is t  and  in  the  la t te r  case,  in  o rder  to  ensure  tha t 

such incineration may not be a health hazard or polluting, consent of the State Pollution  
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Control Board or Pollution Control Committee, as the case may be, shall be obtained, 

and the destruction shall be carried out in the presence of the Members of the Drug 

Disposal Committee. 

10. Intimation to Head of Department on destruction.- The Drug Disposal 

Committee shall intimate the Head of the Department regarding the programme of 

destruction at least fi fteen days in advance so that, in case he deems fit, he may 

either himself conduct surprise checks or depute an officer for conducting such 

surprise checks and after every destruction operation, the Drug Disposal Committee 

shall submit to the Head of the Department a report giving details of destruction. 

11. Certificate of destruction.- A certificate of destruction (in trip licate) 

containing all the relevant data l ike godown entry number, gross and net weight of the 

items seized, etc ., shall be prepared and signed by the Chairman and Members of the 

Drug Disposal Committee as per format at Annexure 3 and the original copy shall be 

pasted in the godown register after making necessary entries to this effect, the 

duplicate to be retained in the seizure case file and the tripl icate copy shall be kept by 

the Drug Disposal Committee. 

12. Details of sale to be entered in godown register.- As and when the seized 

narcotic drug, psychotropic  substance, controlled substance or conveyance is sold by 

way of tender or auction or in any other manner determined by Drug Disposal 

Committee, appropriate entry indicating details  of such sale shall be made in the 

godown register. 

13. Communication to Narcotics Control Bureau.- Details  of disposal of narcotic 

drugs, psychotropic substances, controlled substances and conveyances shall be 

reported to the Narcotics Control Bureau in the Monthly Master Reports. 
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Annexure 1  

INVENTORY OF SEIZED NARCOTIC DRUGS, PSYCHOTROPIC 
SUBTANCES, CONTROLLED SUBSTANCES AND CONVEYANCES 

[under Section 52A (2) of the Narcotic Drugs and Psychotropic Substances Act, 
1985] 

Case No.  

Seizing agency:  

Seizing officer:  

Date of seizure:  

Place of seizure:  
Name and designation of the officer preparing this inventory: 

Table 

Sl. 
No. 

Narcotic Drug/Psychotropic Substance/ 
Controlled Substance/Conveyance 

Quality Quantity Mode of 
Packing 

(1) (2) (3) (4) (5) 

 
 

    

 

 

Mark and 
Mark and 

Other identifying Particulars of 
seized items or packing 

Country of origin Remarks 

(6) (7) (8) (9) 

 
 

   

 

Signature, name and designation of the officer 

Certification by the Magistrate under sub-section (3) of Section 52A of the 
Narcotic Drugs and Psychotropic Substance Act, 1985  

Whereas the above off icer applied to me under sub-section (2) section 52A of the 

Narcotic Drugs and Psychotropic Substances Act, 1985 to certify the above inventory, 

and sub-section (3) of that section requires any Magistrate to whom an application is 

made to allow the application as soon as may be, I, having been satisfied that the 

above inventory is as per the seizure documents and the consignments of seized 

goods related to the case presented before me, certify the correctness of the above 

inventory. 

Signature, name and designation of the Magistrate 
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Annexure 2  

APPLICATION FOR DISPOSAL OF SEIZED NARCOTIC DRUGS, 
PSYCHOTROPIC SUBTANCES, CONTROLLED SUBSTANCES AND 
CONVEYANCES UNDER SECTION 52A (2) OF THE NDPS ACT, 1985 

[Application to be made by the officer in-charge o f a police sta tion or an officer 
empowered under section  53 o f the Narcotic Drugs and Psychotropic Substances Act, 1985 
who has custody o f the seized narcotic drugs, psychotropic substances, controlled substances 
and conveyances] 

To, 

Learned Magistrate, 

…..... ........ ....... ... .... .  

…..... ........ ....... ... .... .  

Sir, 

Sub: Application for certification of correctness of inventory, photographs and 
samples of seized narcotic drugs, psychotropic substances, controlled 
substances and conveyances 

1. All narcotic drugs, psychotropic substances, controlled substances and 

conveyances have been identif ied by the Central Government under section 52A of the 

Narcotic Drugs and Psychotropic Substances Act, 1985 as vulnerable to theft and 

substitution vide Notification No….....… dated…………. 

2. As required under sub-section (2) of section 52 A of the Narcotic Drugs and 

Psychotropic Substances Act, 1985, I submit the enclosed inventory of seized narcotic 

drugs, psychotropic  substances, controlled substances, and/or conveyances and 

request you to- 

(a) certify the correctness of the inventory; 

(b) permit taking, in your presence, photographs of the seized items in the 
inventory and certify such photographs as true; and 

(c) allow drawing of representative samples in your presence and certify the 
correctness of the l ist of  samples so drawn. 

3. I request you to allow this application under sub-section (3) of Section 52 A of 

the Narcotic  Drugs and Psychotropic Substances Act, 1985 so that the seized narcotic 

drugs, psychotropic  substances, controlled substances, and/or conveyances can 

thereafter be disposed of as per sub-section (1) of section 52A of the said Act 

retaining the certif icate, photographs and samples as primary ev idence as per sub-

section (4) of section 52A (4). 

Yours faithfully, 

Signature, name and designation of the officer 
Date :....... ....... ...... 
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CERTIFICATE BY THE MAGISTRATE UNDER SUB-SECTION (3) OF 
SECTION 52A OF THE NARCOTIC DRUGS AND PSYCHOTROPIC 

SUBSTANCES ACT, 1985 

I a llow the above application under sub-section (3) of section 52A of the Narcotic 

Drugs and Psychotropic Substances Act, 1985 and hereby, certify the correctness of 

the enclosed inventory, the enclosed photographs taken and the l is t of samples drawn 

in my presence. 

Signature, name and designation of the Magistrate 

Date :....... ....... ....... . 

 

Annexure 3  

CERTIFICATE OF DESTRUCTION  

[See Paragraph 11 of Notification No. dated the... .. .  . . ..] 

This  is to certify that the following narcotic  drugs, psychotropic substances and 

controlled substances, were destroyed in our presence. 

1. Case No. 

2. Narcotic Drug/Psychotropic Substance/Controlled Substance: 

3. Seizing agency: 

4.  Seizing officer: 

5.  Date of seizure: 

6. Place of Seizure: 

7.  Godown entry number: 

8.  Gross weight of the drug seized: 

9. Net weight of the narcotic drugs, psychotropic substances, controlled 

substances destroyed (after tak ing samples, etc .): 

10. Where and how destroyed. 

 

Signature(s), name(s) and 

designation(s) of Chairman/Members 
of the Drug Disposal Committee. 



  

 


