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PART-II 

(NOTES ON IMPORTANT JUDGMENTS) 

 ACT/ TOPIC NOTE PAGE 

  NO. NO. 

ARBITRATION AND CONCILIATION ACT, 1996 

 

 Section 8 – I f  an appl icat ion under section 8 of the Arbitrat ion and Concil iat ion Act,1996 is 

duly f iled before the civi l court, what should be the approach of the court? 

  ;fn flfoy U;k;ky ds lkeus /kkjk 8 ek/;LFk vkSj lqyg vf/kfu;e] 1996 ds  

v/khu ,d vkosnu lE;d :i ls izLrqr fd;k tkrk gS rc U;k;ky; dk ml ij D;k n`f"Vdks.k gksuk 

pkfg;s\   174*  315 

  



II 
 

 

 Sections 34 and 42 – Jurisdiction of civil  court to entertain the appl ication under section 34 of 

the Act,1996. 

  flfoy U;k;ky; dk /kkjk 34 vf/kfu;e] 1996 ds v/khu vkosnu xzg.k djus dk 

{ks=kf/kdkjA   175*  316 

CIVIL PROCEDURE CODE, 1908 

 

 Section 9 – See Section 8 of the Arbitrat ion and Conci liation Act, 1996. 

  ns[ksa ek/;LFke vkSj lqyg vf/kfu;e] 1996 dh /kkjk 8A   174*  315 

 Section 96 and Order 2 Rule 2 – Appl icabi li ty of bar under Order 2 Rule 2 of C.P.C., 

conditions precedent therefor – Law explained. 

 Plainti ff  put in possession under part-performance of contract for sale, f iled f i rst suit  for 

permanent injunction restraining defendants from interfering with his possession over suit  

house – Plaint if f  f iled subsequent suit  for specific performance of agreement for sale of suit  

house also – Held, cause of action and ingredients for claiming rel iefs in both suits are 

di f ferent hence, bar under Order 2  Rule 2 CPC  not attracted. 

 Sale of property to third person (subsequent purchaser) – Rights of person under contract for 

sale and proper form of decree for enforcement of – Explained. 

 First appeal – Powers of f irst appel late court, scope of. 

 vkns’k 2 fu;e 2 lhihlh ds v/khu otZu ;k ck/kk ds ykxw gksus dh 

iwoZorhZ 'krZ & fof/k le>kbZ xbZA 

 oknh dks foØ; dh lafonk ds Hkkfxd ikyu ds v/khu laifRr ds vkf/kiR; esa j[kk x;k] mlus oknxzLr 

edku ij mlds vkf/kiR; esa gLr{ksi dks jksdus ds fy, izfroknh ds fo:) LFkk;h fu"ks/kkKk dk izFke okn 

izLrqr fd;k & oknh us i’pkrorhZ okn oknxzLr edku ds foØ;  

vuqca/k ds fofufnZ"V ikyu ds fy, izLrqr fd;k & vfHkfu/kkZfjr fd;k x;k nksuksa okn ds okndkj.k vkSj 

muesa nkok fd;s x;s vuqrks"k ds ?kVd fHkUu gS vkns’k 2 fu;e 2 lhihlh dh ck/kk vkdf"kZr ugha gksrhA 

 r`rh; O;fDr ¼Ik’pkrorhZ Øsrk½ dks laifRr dk foØ; & foØ; dh lafonk ds v/khu Øsrk ds vf/kdkj vkSj 

fMØh dk mfpr izk:Ik & fof/k le>kbZ xbZA 

 izFke vihy U;k;ky; dh 'kfDr;ksa dk foLrkj & fof/k le>kbZ xbZA  176 (i),(i i)   316 

   (i ii) &(iv)   

 Order 6 Rule 17 – Amendment in wri tten statement – Defendant tried to withdraw an admission 

after closure of the tr ial  without any suff icient reason – He was aware of the facts previously – 

Appl icat ion rightly rejected by the tr ial  Court. 



III 
 

 fyf[kr dFku esa la’kks/ku & izfroknh us fcuk fdlh Ik;kZIr dkj.k ds fopkj.k 

lekIr gksus ds ckn ,d LohdkjksfDr okil ysus dk iz;kl fd;k & og rF;ksa dks igys ls tkurk Fkk & 

fopkj.k U;k;ky; }kjk vkosnu lgh :Ik ls [kkfjt fd;k x;kA  

   177   326 

 Order 7 Rule 11 (d) – Stage of raising object ion regarding non-maintainabi li ty of suit   being 

barred by law. 

  okn fof/k }kjk oftZr gksus ds dkj.k izpyu ;ksX; u gksus ds  

laca/k esa vkifRr mBkus dk izØeA  178*   327 

 Order 18 Rule 3 – Evidence where there are several issues – Right to rebuttal  on a part icular 

issue – When can be reserved by a party?  

  tgka dbZ okn iz’u gSa ogka lk{; & ,d okniz’u fo’ks"k ij [kaMu dk vf/kdkj & 

,d i{kdkj }kjk dc lqjf{kr fd;k tk ldrk gS\  179   327 

 Order 22 Rule 4 – Death of defendant – Appeal, abatement of – Law explained.  

  Ikzfroknh dh èR;q & vihy dk mi’kfer gksuk & fof/k le>kbZ xbZA 

   180*   328  

 Order 39 Rules 1 and 2 – (i )  Temporary Injunction – Being an equitable and discret ionary 

rel ief – Cannot be granted as a matter of course or on mere asking. 

 ( i i)  Possession of trespasser cannot be protected – Possession must be legal. 

  ¼i½ vLFkkbZ O;kns’k & ,d lkE;iw.kZ vkSj foosdh; vuqrks"k & dsoy ekaxk gS 

;k lgt esa ugha fn;k tk ldrkA 

 ¼i i½ vfrØe.k drkZ dk vkf/kiR; lqjf{kr ugha j[kk tk ldrk vkf/kiR; oS/k gksuk pkfg,A 

    181  329 

 Order 40 Rule 1 – Object of appointment of Receiver and his tenure. 

  izkid ;k fjlhoj fu;qDr djus dk mnns’; vkSj mldh vof/kA 

    182  330 

 Order 41 Rule 23-A and Order 43 Rule1 (u) – Passing order of remand by appel late court – 

Though discret ionary but should not be passed routinely – Twin requirements must be there. 

  vihy U;k;ky; }kjk izfrizs"k.k ;k  fjekaM dk 

vkns’k ikfjr djuk & ;|fi foosdh; gS ysfdu :fVu esa ikfjr ugha djuk pkfg, & nks 'krZsa gksuk 

vko’;d gSA   183  332 



IV 
 

 

CONSTITUTION OF INDIA :  

 

 Article 141 – Law of precedent – Judgments of Apex Court – Ratio decidendi, determination of. 

  iwoZ fu.kZ; dh fof/k & loksZPp U;k;ky; dk fu.kZ; & jsf’k;ksa MslhMsUMh dk fu/kkZj.kA 

   184*  333 

 Articles 226 and 227 – (i )  Whether judicial  orders of the civil  Court are amenable to writ 

jurisdict ion  under Art icle 226 of the Constitution? Held, No. 

 ( i i)   Jurisdiction  under Article 227 is dist inct from jurisdiction under Art icle 226. 

 ( i ii ) Writ  of Mandamus does not lie against a private person-not discharging any public duty. 

 ( iv) Surya Dev Rai v.  Ram Chander Rai, (2003) 6 SCC 675 overruled. 

  ¼i½ D;k flfoy U;k;ky; ds U;kf;d vkns’k Hkkjrh; lafo/kku ds vuqPNsn 226 

ds v/khu fjV {ks=kf/kdkj esa ijh{k.k ;ksX; gSa\ vfHkfu/kkZfjr fd;k x;k] ughaA  

 ¼i i½ vuqPNsn 227 dk {ks=kf/kdkj vuqPNsn 226 ds {ks=kf/kdkj ls fHkUu gksrk gSA 

 ¼i i i½ ,d futh O;fDr] tks dksbZ yksd ÑR; dk fuokZgu ugha djrk gS] mlds fo:) lekns’k ;kfpdk pyus 

;ksX; ugha gksrh gSA 

 ¼iv½ lw;Znso jk; fo- jkepanz jk;] ¼2003½ 6 ,l-lh-lh- 675 dks vksoj:YM fd;k x;kA 

    185*  334 

 Article 246 – (i ) Power of legislature, scope and competence of. 

 ( i i)  Doctrine of separation of powers, applicabil ity of.  

 ( i ii ) Transfer of Judicial  Power – Permissibil ity and requirement of. 

  ¼i½ fo/kkf;dk dh 'kfDr;ksa dk foLrkj vkSj l{kerkA  

 ¼i i½ 'kfDRk;ksa ds i`Fkd dj.k ds fl)kar dk ykxw gksukA 

 ¼i i i½ U;kf;d 'kfDRk;ksa ds varj.k dh vuqefr vkSj vfuok;Zrk,¡A   186  334 

CONTRACT ACT, 1872 

 

 Section 55 – Whether t ime is essence of contract? Determination of. 

 D;k le; lafonk dk lkj gS\ fu/kkZj.kA   176(iv)  316 
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CRIMINAL PROCEDURE CODE, 1973 

 

 Sections 2 (d) and 154 – Police Officer on deputation, powers of – Inspector of Police deputed 

to Lokayukat can suo motu register FIR after being satisf ied with the material  facts published in 

the newspaper that there is a cognizable offence to be investigated by the pol ice against the 

suspect/accused and may investigate the matter in accordance with law.  

  Ikzfrfu;qfDr ij gksus ij iqfyl vf/kdkjh dh 'kfDRk;k¡ & iqfyl fujh{kd dks 

yksdk;qDr esa izfrfu;qfDr fd;k x;k og Lor% gh izFke lwpuk izfrosnu ntZ dj ldrk gS ;fn og lekpkj 

esa izdkf’kr rkfRod rF;ksa ls bl ckjs esa larq"V gksrk gS fd ,d laKs; vijk/k gS ftldk iqfyl }kjk 

lansgh@vkjksih ds fo:) vuqla/kku gksuk gS vkSj og fof/k vuqlkj ekeys dk vuqla/kku dj ldrk gSA 

   187  338 

 Section 31 –  The Apex Court held that the expressions  concurrently and consecutively 

mentioned in the Cr.P.C. are of immense significance whi le awarding punishment to the 

accused for offences punishable under IPC and any other Special  Act arising out of one tr ial  or 

more – Award of former enure to the benefi t  of the accused whereas award of latter is 

detr imental to the accused’s interest – So, i t  is legal ly obligatory upon the trial court to specify 

in clear terms in the order of convict ion as to whether sentences awarded to the accused would 

run  concurrently or consecutively. 

  ekuuh; loksZPp U;k;ky; us vfHkfu/kkZfjr fd;k fd n.M izfØ;k lafgrk esa mYysf[kr 

vfHkO;fDr lkFk lkFk vkSj ,d ds ckn ,d dk vR;f/kd egRo ml le; gksrk gS tc vfHk;qDr dks Hkkjrh; 

n.M lafgrk ds v/khu n.Muh; vijk/k vkSj fo’sk"k vf/kfu;e ds  

v/khu mRiUu vijk/k esa ,d ;k vf/kd fopkj.k esa naM fn;k tkrk gS & iwoZ okyk ¼vFkkZr n.M lkFk lkFk 

pysaxs½ vfHk;qDr ds YkkHk ds fy;s gksrk gS tcfd ckn okyk ¼vFkkZr n.M ,d ds ckn ,d pysaxs½ vfHk;qDr 

ds fgrksa ds fy;s uqdlkunk;d gksrk gS & bl dkj.k fopkj.k U;k;ky; ij ;g fof/kd nkf;Ro gksrk gS fd 

og nks"kflf) ds vkns’k esa ;g fo’ks"k :i ls mYys[k djsa fd D;k n.M lkFk&lkFk pysaxs ;k ,d ds ckn 

,d Hkqxrk, tk;asxsA 

    188*  339 

 Section 154 – Delay in lodging FIR in sexual offence.  

  ySafxd vijk/k esa izFke lwpuk izfrosnu ntZ djkus esa foyacA 

    189 (i)* 340 

 Sections 154 (1), 154 (3), 156 (3), 200, 202 and 397 – (i )  Power under section 156 (3) of the 

Code, exercise of – The duty cast on Magistrates cannot be marginal ized – They must remain 

vigilant and di ligent while exercising such power – Proper appl icat ion of mind is sine qua non. 
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 ( i i)Abuse of provisions under sections 156 (3) of the Code, prevention of. 

 ( i ii ) Revisional power, exercise of – Opportunity of hearing, necessity of. 

  ¼i½ /kkjk 156 ¼3½ na-iz-la- dh 'kfDRk dk 

iz;ksx & eftLVªsV ij vf/kjksfir drZO; dks fdukjs ij ugha j[kk tk ldrk & ,slh 'kfDRk;ksa dk iz;ksx djrs 

le; mUgsa lrdZ vkSj tkx:d jguk pkfg, & efLr"d dk iz;ksx ,d vko’;d 'krZ gSA 

 ¼i i½ /kkjk 156 ¼3½ na-iz-la- ds izko/kku ds nq:Ik;ksx dk fuokj.kA 

 ¼i i i½ iqujh{k.k dh 'kfDRk;ksa dk iz;ksx fd;k tkuk & lquokbZ dk volj nsus dh vko’;drkA 

    190  341 

 Section 167 (2) (a) (i) – Indefeasible r ight of accused to release him on bai l–How to calculate 

the period of 90/60 days?  

 i  vfHk;qDr dk mls tekur ij fjgk djus dk vkyksI; vf/kdkj & 90@60 fnukas 

dh vof/k dh x.kuk dSls dh tk;s\   191*  345 

 Section 167 (2), Proviso (a) (i i) – Accused persons were taken into custody on 18.02.2013 for 

the offences under sections 399 and 402 of IPC – Charge-Sheet was f i led on 22.04.2013 after 

expiry of sixteen days – Prior to the f il ing of charge sheet, accused f iled appl icat ion u/s 167 (2) 

Cr.P.C. seeking benefi t  of statutory bai l  – Trial  Court al lowed the appl icat ion – Revisional 

Court set aside that order – High Court restored the order of tr ial  Court because before f i l ing 

charge sheet, accused had f iled appl icat ion u/s 167 (2) Cr.P.C. 

 ii  vfHk;qDrx.k dks /kkjk 399 vkSj 402 Hkkjrh; naM lafgrk ds vijk/k ds 

fy, 18 Qjojh] 2013 dks vfHkj{kk esa fy;k x;k Fkk & vfHk;ksx i= 22-04-2013 dks 60 fnu xqtj tkus ds 

ckn izLrqr fd;k x;k Fkk & vfHk;ksx i= izLrqr djus ds igys vfHk;qDr us /kkjk 167 ¼2½ na-iz-la- ds v/khu 

oS/kkfud tekur dk ykHk ysus ds fy, vkosnu izLrqr dj fn;k Fkk & fopkj.k U;k;ky; us vkosnu Lohdkj 

fd;k & iqujh{k.k U;k;ky; us ml vkns’k dk vikLr dj fn;k & mPPk U;k;ky; us fopkj.k U;k;ky; ds 

vkns’k dks iqu% dk;e fd;k D;ksafd vfHk;ksx i= izLrqr gksus ls igys vfHk;qDr /kkjk 167 ¼2½ na-iz-la- dk 

vkosnu izLrqr dj pqdk FkkA   192  346 

 Section 313 – Examination of accused, object and necessity of.   

  vfHk;qDr dh ijh{kk dk mn~ns’; vkSj vko’;drkA   193*  347 

 Section 313 – Examination of accused under section 313 Cr.P.C.  

  vfHk;qDr dk /kkjk 313 na-iz-la- ds v/khu ijh{k.kA   194  347 
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 Sections 326 (1) & (3) and 386 – Dist inct ion between ‘speedy tr ial ’ and ‘fair trial ’.  Direct ions 

issued for procedure to be fol lowed for speedy tr ial  and expedit ious disposal. 

 De novo trial,  when can be resorted to? 

 ^Rofjr fopkj.k vkSj^ _tq fopkj.k dk varj Li"V fd;k x;k 'kh?kz 

fopkj.k vkSj 'kh?kz fujkdj.k ds fy, ikyu dh tkus okyh izfØ;k ds ckjs esa funsZ’k tkjh fd;s x;sA 

 iqu% fopkj.k dk vkns’k dc fd;k tk ldrk gS \  217 (i)  397 

   & (i ii)  

 Sections 468 and 472 – ( i)  Gram crop was kept in the go-down of the the accused last ly on 

27.05.2002 by the complainant – After four months, said crop was demanded f i rst time. 

Complaint had to be lodged on or before 27.09.2005 but it  was made on 10.09.2006 i .e. near 

about 9½ month belatedly – On perusal of wri tten  complaint i t appears that in above period of 

9½ months many time crop or i ts value was demanded by the complainant and every t ime 

accused persons used to promise the complainant to ful fi ll  the said demand, so it  is a case of 

continuing offence committed under section 406 of IPC and whenever demand was made, from 

that date a fresh period of limitat ion began to run – It would be a continuing offence under  

section 472 of Cr.P.C. 

 ( i i)  Period of l imitation in relation to offences which may be tr ied together, shal l  be determined 

with reference to the offence which is punishable with more severe punishment. 

  ¼i½ pus dh Qly vfHk;qDr ds xksnke esa vafre ckj 27-05-2002 dks ifjoknh }kjk 

j[kh xbZ pkj ekg ckn igyh ckj mDr Qly dh ekax dh xbZ ifjoknh dks  

27-09-2005 dks ;k mlds iwoZ f’kdk;r ntZ dj nsuk Fkh fdUrq mlus 10-09-2006 dks vFkkZr yxHkx 9½ 

ckn foyac ls f’kdk;r ntZ dhA fyf[kr f’kdk;r ls ;g izfrr gksrk gS fd mDr 9½ ekg esa dbZ ckj 

Qly ;k mldh dher dh ekax ifjoknh }kjk dh xbZ Fkh vkSj gj ckj vfHk;qDrx.k us ifjoknh dh mDr 

ekax Ikw.kZ djus dk vk’oklu fn;k Fkk] vr% ;g ,d lr~r tkjh jgus okyk /kkjk 406 Hkk-na-la- ds v/khu 

dkfjr vijk/k gS vkSj tc&tc ekax dh xbZ ml rkjh[k ls ,d u;k ifjlhekdky ykxw gksrk gSA /kkjk 472 

na-iz-la- ds v/khu ;g ,d lr~r vijk/k gksxkA 

 ¼i½ ,d lkFk fopkj.k fd;s tkus okys vijk/kksa ds ckjs esa ifjlhekdky] ml vijk/k ds vk/kkj ij fu/kkZfjr 

gksxk tks vis{kkÑr vf/kd dBksj naM ls naMuh; gSA   195  350 

CRIMINAL TRIAL :  

 

 – ( i ) Charge-sheet in respect of offences punishable under POCSO Act, Scheduled Castes and 

Scheduled Tribes (Prevention of Atrocities) Act and IPC – Trial  and jurisdict ion of  – Law 

explained.   
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 ( i i)  Offences under POCSO Act, trial of – In exercise of powers conferred under section 28 of 

the POCSO Act, a Court of Sessions has been noti f ied as a Special  Court,  therefore, Sessions 

Judges and Addit ional Sessions Judges posted in a Sessions Division may discharge the 

function of Special Court as “Children’s Court”.   

 ( i ii ) Non-observance of section 193 Cr.P.C. in respect of an offence under Scheduled Castes 

and Scheduled Tribes (Prevention of Atrocities) Act, effect of – Law explained.  

 ( iv) Confl ict between two special  enactments, which shall  prevai l? Law explained.  

 ¼i½ ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e] 2012] vuqlwfpr tkfr vkSj vuqlwfpr tutkfr 

¼vR;kpkj fuokj.k½ vf/kfu;e vkSj Hkkjrh; naM lafgrk ds v/khu naMuh; vijk/kksa ds ckjs esa vkjksi i= & 

fopkj.k vkSj {ks=kf/kdkj ds ckjs esa & fof/k le>kbZ xbZA 

 ¼i i½ ikLdksa vf/kfu;e ds vijk/kksa dk fopkj.k & fof/k le>kbZ xbZA 

 ¼i i i½ /kkjk 193 na-iz-la- ds vikyu ds ckjs esa fof/k Li"V dh xbZA 

 ¼iv½ nks fo’ks"k vf/kfu;eksa esa fojks/kkHkkl gksus ij dkSu lk vf/kfu;e vf/kHkkoh gksxk\ bl ckjs esa fof/k 

le>kbZ xbZA   196  351 

 – Offence of rape – Test Identi f icat ion Parade – Non-significance of – T.I.   parade vis-a-vis 

dock identif ication –  Law explained. 

 Traumatic and tragic experience in the course of commission of such heinous offence and 

close proximity with the offender affords suff icient t ime to imprint upon the mind of the 

prosecutrix the identi ty of the offender – Identi f icat ion of the offender in court by her is the 

substantive evidence – Test identi fication parade is not a rule of law but only a rule of 

prudence – Identi f icat ion of the accused in court can be rel ied upon even in the absence of test 

identi fication parade.  

 cykRlax dk ekeyk  igpku ijsM & rkfRod ;k egRoiw.kZ u gksuk & igpku ijsM dh rqyuk esa U;k;ky; 

d{k esa igpku & fof/k le>kbZ xbZA 

 vijk/k ds dkfjr gksus ds nkSjku ds ekufld vk?kkr igaqpkus okys vkSj nq[kn vuqHko rFkk  

vijk/kh ls ¼vijk/k dkfjr gksus ds nkSjku½ lkfeI; ;k fudVrk] vfHk;ksD=h ds efLr"d esa vijk/kh dh 

igpku vafdr djus ds fy, Ik;kZIr le; iznku djrh gS & vfHk;ksD=h }kjk vfHk;qDr dh U;k;ky; esa 

igpku rkfRod lk{; gksrh gS & igpku ijsM ¼lapkfyr djokuk½ fof/k dk fu;e ugha gS cfYd izKk dk 

fu;e gS & igpku ijsM ds fcuk Hkh U;k;ky; esa dh xbZ vfHk;qDr dh igpku ij Hkjkslk fd;k tk ldrk 

gSA   197  358 
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EVIDENCE ACT, 1872 

 

 Sections 3, 11 and 32 –  ( i )  Plea of al ibi  – Burden of proof – The burden on the accused is  

rather heavy. 

 ( i i)  Dying declarat ion – 100% burn injury cases. 

 ¼i½ ?kVukLFky ls vuqifLFkfr & izek.k Hkkj & vfHk;qDr ij vis{kkÑr Hkkjh 

izek.kHkkj gksrk gSA 

 ¼i i½ èR;q iwoZ dFku & 100 izfr’kr tyus ls vkbZ pksVksa dk izdj.kA   198  360 

 Sections 3 and 114-A – Appreciat ion of evidence of prosecutrix in rape case – Whether 

corroboration is necessary ?  

 cykRdkj ds izdj.k esa vfHk;ksD=h ds lk{; dk ewY;kadu & D;k iqf"V vko’;d 

gS\    189(iii)* 

 340 

 Section 27 – Disclosure Statement, admissibi li ty and significance of.  

  izxVu dFku dh xzkg~;rk vkSj egRoA   199*  362 

 Section 32 (1) – Dying declaration – Rel iabil ity, test and requirement of. 

  èR;qdkfyd dFku & fo’oluh;rk] tk¡p vkSj vko’;drk,¡A 

    200*  363 

 Section 65 (f) – Secondary evidence – Cert i f ied copy of documents obtained under Right to 

Information Act, admissibi li ty of. 

  f}rh;d Lkk{; & lwpuk dk vf/kdkj vf/kfu;e] 2005 ds v/khu izkIr dh xbZ nLrkostksa 

dh izekf.kr izfrfyfi dh xzkg~;rkA   201  366 

 Section 132 – ( i ) Interpretat ion of proviso. 

 ( i i)  The rule against self-incrimination can be seen in (a) Section 161 Cr.P.C, 1973  

(b) Sections 25 and 26 of the Evidence Act and (c) The proviso to section 132 of the Evidence 

Act. 

 ¼i½ ijarqd dk vFkkZUo;uA 

 ¼i i½ Lonksf’krk ds fo:) fu;e dks ¼,½ /kkjk 161 naM izfØ;k lafgrk] 1973 ¼ch½ /kkjk 25 ,oa 26] lk{; 

vf/kfu;e( vkSj ¼lh½ /kkjk 132] lk{; vf/kfu;e ds ijarqd esa ns[kk tk ldrk gSA 

    202  365 
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HINDU SUCCESSION ACT, 1956 

 

 Section 8 – See Sections 9, 13(b), 16(b) and 17 of the Specif ic Rel ief Act, 1956  

 ns[ksa fofufnZ"V vuqrks"k vf/kfu;e] 1963 dh /kkjk,¡ 9] 13 ¼ch½] 16 ¼ch½ vkSj 17 

    220  413 

 Section 8 – ( i ) Succession – Self-acquired property of deceased, devolut ion of. 

 ( i i)  Principle of res judicata,  appl icabi li ty of. 

  ¼i½ mRrjkf/kdkj & er̀d dh LovftZr laifRr dk U;kxeuA 

 ¼i i½ iwoZ U;k; ;k jsl T;wfMdsVk ds fl)kar dk ykxw gksukA   203  366 

INDIAN PENAL CODE, 1860 

 

 Sections 96 to 100, 149 and 302 – Right of private defence – When not avai lable? 

  futh izfrj{kk dk vf/kdkj & dc miyC/k ugha  

gksrk gS\   204  373 

 Section 302 – Murder Trial  – Circumstantial  evidence – Whether theory of last seen together  

i tself is a conclusive proof for convict ing the accused?  

  gR;k dk fopkj.k & ifjfLFkfrtU; lk{; & D;k vafre ckj thfor lkFk ns[ks tkus dk 

fl)kar vfHk;qDr dks nks"kfl) djus ds fy;s vius vki esa ,d fu’pk;d izek.k gksrk gS\ 205 375 

 Section 304-A – ( i)  Offence of causing death by rash or negl igent driving, severi ty of – Law 

explained.   

 ( i i)  Sentencing Policy – Quantum of sentence, adequacy of – Law explained.  

  ¼i½ rsth ;k ykijokgh iwoZd okgu pkyu }kjk eR̀;q dkfjr djus laca/kh  

vijk/k dh xaHkhjrk & fof/k le>kbZ xbZA  

 ¼i i½ naM uhfr & naM dh ek=k dh Ik;kZIrrk & fof/k le>kbZ xbZA   206*  377 

 Section 376 – Whether lapses on the part of I.O. in any manner affect the credibil ity of the 

statement of prosecutrix ?  

  D;k vuqla/kku vf/kdkjh ds Hkkx ij dh xbZ dfe;k¡ vfHk;ksD=h ds dFkuksa dks fdlh Hkh rjg 

ls izHkkfor djrh gS \   189(ii)*  340 

 Section 381 – See Section 31 of the Criminal Procedure Code, 1973 

  ns[kas n.M izfØ;k lafgrk] 1973 dh /kkjk 31   188*  339 
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 Sections 406 and 407 – See Sections 468 and 472 of the Criminal Procedure Code, 1973 

  ns[ksa naM izfØ;k lafgrk] 1973 dh /kkjk 468 vkSj 472 

    195  350 

INFORMATION TECHNOLOGY ACT, 2000 

 

 Sections 66-A, 69-A and 79 – (i )  Section 66-A I.T. Act, consti tut ional val idi ty of – Being 

violat ive of Art icle 19 (1) (a) of the Constitution, is whol ly unconsti tut ional and void. 

 ( i i)  Sections 69-A and 79 of I .T. Act and Information Technology (Procedure and Safeguards 

for Blocking for Access of Information by Public) Rules, 2009, constitutional validity of – Are 

constitutionally valid. 

 – –  ¼i½ /kkjk 66&, lwpuk izkS|ksfxdh vf/kfu;e dh laoS/kkfud  

oS/krk & Hkkjrh; lafo/kku ds vuqPNsn 19 ¼1½¼,½ ds mYya?ku esa gksus ls ;g izko/kku iwjh rjg vlaoS/kkfud 

vkSj 'kwU; gSaA 

 ¼i i½ /kkjk 69 , vkSj 79 lwpuk izkS|ksfxdh vf/kfu;e vkSj lwpuk izkS|kfxdh ¼vke tu }kjk lwpuk rd igqap 

dh jksd ds fy, izfØ;k vkSj j{kk mik;½ fu;e] 2009 dh laoS/kkfud oS/krk & ;s laoS/kkfud :Ik ls oS/k gSA 

   207  378 

JUVENILE JUSTICE (CARE & PROTECTION OF CHILDREN) ACT, 2000 

 

 Section 7 – Claim of juveni li ty – Such rel ief can be claimed even i f   the matter is f inal ly 

decided.  

  fd’kksjkoLFkk dk nkok & ,sls vuqrks"k dk nkok ekeys ds vafre :i ls fujkÑr gks tkus ds 

ckotwn fd;k tk ldrk gSA   208*  386 

JUVENILE JUSTICE (CARE & PROTECTION OF CHILDREN) RULES,2007 

 

 Rule 12 – See Section  7 of the Juveni le Justice (Care & Protection of Chi ldren) Act, 2000. 

   ns[ksa fd’kksj U;k; ¼ckydksa dh ns[kjs[k vkSj laj{k.k½ vf/kfu;e] 2000 dh /kkjk 7A 

    208*  386 

LAND REVENUE CODE, 1959 (M.P.) 

 

 Section 165 (6), 170–B (1) and (2) – Permission under section 165(6) of M.P. Land Revenue 

Code – Obtained by playing fraud – Burden of proof – I t is upon sel ler to prove that the 

permission was obtained by playing fraud. 
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 When the provisions of sub–section (1) and (2) of the section 170–B are not appl icable? Held, 

where the land has been transferred by way of registered instrument and after due permission 

of Collector, the said provisions are not appl icable. 

  /kkjk 165 ¼6½ e-iz- HkwjktLo lafgrk ds v/khu vuqefr & diV 

}kjk izkIr dh xbZ & izek.k Hkkj & ;g ¼izek.k Hkkj½ foØsrk ij gS fd og izekf.kr djsa fd vuqefr diV 

}kjk izkIr dh xbZ gSA 

 /kkjk 170&ch ¼1½ ¼2½ ds izko/kku dc ykxw ugha gksrs gSa \ vfHkfu/kkZfjr fd;k x;k] tc Hkwfe iathÑr foys[k 

}kjk] dysDVj dh lE;d vuqefr mDr izko/kku ds rgr ysus ds ckn] varfjr dh tk pqdh gS ogka ;s 

izko/kku ykxw ugha gksrs gSA   209*  386 

 Section 248 – Unauthorizedly taking possession of land – Whether the provision of section 248 are attracted in 

encroachment relating to land situated within the municipal area? Held, Yes. [Refer : State of M.P. & anr. v. Sind  

Mahajan Exchange Ltd. 1999 RN 329 (SC)]. 

  vizkf/kÑr :i ls Hkwfe ij dCtk dj ysuk & D;k /kkjk 248 ds izko/kku E;qfufliy {ks= esa 

fLFkr Hkwfe ds laca/k esa vfrØe.k ds ckjs esa vkdf"kZr gksrs gS\ vfHkfu/kkZfjr fd;k x;k gk¡ & [

] 

jsQj fd;kA    210 

 387 

LIMITATION ACT, 1963 

 

 Section 5 – Condonation of delay in fi ling of appeal – Suff icient cause – How to examine? 

 vihy izLrqr djus esa gq, foyac dks {kek djuk & Ik;kZIr dkj.k & dSls ijhf{kr fd;k tk;s\ 

   211  388 

 Section 5 – When one of the legal representat ives is already on record, the appeal does not  

abate – In such eventual i ty, appel lant is neither required to apply for setting aside the 

abatement nor to fi le an appl ication for condonation of delay under section 5 of the Limitation 

Act. 

  tgk¡ ,d oS/k izfrfuf/k igys ls vfHkys[k ij gks ogk¡ vihy mi’kfer ugha gksrh gS & ,sls volj 

ij vihykFkhZ ds fy, u rks mi’keu dks vikLr djokuk vko’;d gksrk gS u gh /kkjk 5 ifjlhek vf/kfu;e 

ds rgr foyac {kek djokus dk vkosnu izLrqr djuk vko’;d gksrk gSA   180*   328 

 Article 54 – Suit  for specific performance of agreement for sale of immovable property – 

Period of l imitation, commencement of.  

  vpy laifRr ds foØ; ds djkj ds fofufnZ"V ikyu ds okn dh ifjlhek dk izkjaHkA 

        176 (v)  316 
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 Article 55 – Whether l imitation for f il ing suit  for recovery of balance amount would start from 

the date of sending recal l  notice for outstanding amount or when the assets of the company 

were sold and the balance amount payable was ascertained ? Held, limitation starts when the 

assets of the company were sold and the balance amount payable was ascertained. 

  D;k vo’ks"k jkf’k dh olwyh ds okn nk;j djus ds fy;s ifjlhek cdk;k jkf’k ds fy;s 

fjdky uksfVl Hkstus dh rkjh[k ls izkjEHk gksxh ;k tc daiuh dh laifRr csph xbZ vkSj vo’ks"k jkf’k tks ns; 

Fkh og vfHkfuf’pr dh xbZ ml rkjh[k ls izkjEHk gksxh\ vfHkfu/kkZfjr fd;k x;k] tc daiuh dh laifRr csph 

xbZ vkSj ns; vo’ks"k jkf’k vfHkfu/kkZfjr dh xbZ rc ls izkjEHk gksxhA   212  389 

MOTOR VEHICLES ACT, 1988 

 

 Sections 147 and 149 – ( i)  Claimant  was travel l ing in a transport vehicle along with his cattle 

after paying fare for catt le – Insurance company held, liable. 

 ( i i)  Want of valid D.L. – Burden of proof–It is upon insurance company to prove that. 

  ¼i½ nkosnkj ifjogu ;ku esa vius eos’kh ds lkFk eos’kh dk HkkM+k nsus ds ckn 

;k=k dj jgk Fkk & chek daiuh dk mRrjnk;h ¼izfrdj ds fy,½ gksuk vfHkfu/kkZfjr fd;k x;kA 

 ¼i i½ pkyu vuqKfIr dk vHkko & izek.k Hkkj & ;g ¼izek.k Hkkj½ chek daiuh ij gS fd og izekf.kr djs fd 

nq?kZVuk ds le; pkyd ds ikl oS/k pkyu vuqKfIr ugha FkhA 

    213  391 

 Section 163-A – If  claimant himself was found negl igent, he is not enti t led to claim 

compensation on the principle of no fault  l iabi li ty under section 163-A of M.V. Act.  

  ;fn nkosnkj Lo;a mis{kkoku ik;k x;k Fkk rc og /kkjk 163&, eksVj ;ku vf/kfu;e ds   

v/khu =qfV ds fcuk nkf;Ro ds fl)kar ds vk/kkj ij izfrdj izkIr djus dk gdnkj ugha gksrk gSA  

    214  392 

 Sections 166 and 168 – ( i )  Assessment of compensation in death case – Choice of mult ipl ier– 

Deceased was bachelor – Claimants are parents. 

 ( i i)  Assessment of compensation in death case – Personal expenses of a bachelor deceased – 

Claimants are parents. 

  ¼i½ eR̀;q izdj.k esa izfrdj dk fu/kkZj.k & xq.kd dk p;u & er̀d vfookfgr Fkk 

& nkosnkj ekrk firk gSaA 
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 ¼i i½ eR̀;q izdj.k esa izfrdj dk fu/kkZj.k & vfookfgr er̀d dk O;fDrxr fuokZg [kpZ & nkosnkj ekrk firk 

gSaA   215  394 

 Sections 166 and 168 – Assessment of compensation in injury case. 

  pksV ds izdj.k esa izfrdj dk fu/kkZj.kA   216  396 

N.I. ACT, 1881 

 

 Sections 138 and 143 to 147 – Offence under section 138 of the Act of 1881, procedure for 

tr ial  of – Law explained. 

  /kkjk 138] vf/kfu;e] 1881 ds vijk/k ds fopkj.k ds fy, izfØ;k ds ckjs 

esa fof/k le>kbZ xbZA   217 (ii) 397 

PREVENTION OF CORRUPTION ACT, 1988  

 

 Sections 19 and 20 – ( i)   Where i t  is proved that the amount was recovered from the 

possession of the accused, the burden of proof l ies on him to prove that he received the same 

bona fidely or for some other purpose. 

 ( i i)  Mere error, omission or irregulari ty in sanction  for prosecution is not considered fatal  for 

the prosecution unless i t  has resulted in the failure of just ice – Accused fai led to show  that 

failure of just ice has occasioned – Convection held proper. 

  ¼i½ tgk¡ ;g izekf.kr gks tkrk gS fd vfHk;qDr ds vkf/kiR; ls jkf’k cjken gqbZ] 

vfHk;qDr ij ;g izek.k Hkkj gksrk gS fd og ;g izekf.kr djs fd mlus jkf’k ln~Hkkouk iwoZd yh gS ;k 

fdlh vU; mn~ns’; ls yh gSA 

 ¼i i½ vfHk;kstu pykus dh vuqefr esa fdlh =qfV] yksi ;k vfu;ferrk vfHk;sktu ds fy, ?kkrd ugha gksrh 

gS tcrd fd mlds ifj.kkeLo:Ik U;k; dh gkfu u gqbZ gks & vfHk;qDr ;g n’kkZus esa vlQy jgk fd 

U;k; dh gkfu gqbZ gSA nks"kflf) mfpr gksuk vfHkfu/kkZfjr fd;k x;kA 

    218*  404 

PROPERTY LAW :  

 

 See Sections 7, 8, 58, 60, 62, 72, 76 (a), and 111(c) of the Transfer of Property Act, 1882 

 ns[ksa laifRr varj.k vf/kfu;e] 1882 dh /kkjk,¡ 7] 8] 58] 60] 62] 72] 76 ¼,½ vkSj 111 ¼lh½ 

    219  405 
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RIGHT TO INFORMATION ACT, 2005  

 

 Section 2(j) – See Section 65 (f) of the Evidence Act, 1872 

  ns[ksa lk{; vf/kfu;e] 1872 dh /kkjk 65 ¼,Q½   201  364 

SPECIFIC RELIEF ACT, 1963 

 

 Sections 9, 13(b), 16 (b) and 17 – ( i)  Suit  for specif ic performance of agreement for sale of 

immovable property. 

 ( i i)  Discret ionary rel ief of specif ic performance, entit lement of – He who seeks such rel ief must 

approach court with clean hands and there must not be any breach of the contract on his part.   

 ¼i½ vpy laifRr ds foØz; ds vuqca/k ds fofufnZ"V ikyu ds fy, 

oknA 

 ¼i i½ fofufnZ"V ikyu ds oSosfd; vuqrks"k dk vf/kdkj & og tks ,slk vuqrks"k pkgrk gS mls U;k;ky; esa 

LoPN gkFkksa ls vkuk pkfg, vkSj mlds Hkkx ij lafonk dk dksbZ Hkax ugha gksuk pkfg,A220  413 

 Sections 10, 19(b), 20 and 38 – See  Section 96 and Order 2 Rule 2 of Civi l  Procedure Code,  

1908, Section 55 of the Contract Act, 1872 and Art icle 54 of the Limitation Act, 1963. 

  ns[ksa flfoy izfØ;k lafgrk] 1908 dh /kkjk 96 vkSj vkns’k 2 fu;e 2] 

lafonk vf/kfu;e] 1872 dh /kkjk 55 ,oa ifjlhek vf/kfu;e] 1963 dh  

vuqPNsn 54A       176  316 

STATE FINANCIAL CORPORATIONS ACT, 1951 

 

 Section 29 – See Art icle 55 of the Limitation Act, 1963. 

  ns[kas ifjlhek vf/kfu;e] 1963 dk vuqPNsn 55A   212  389 

SUCCESSION ACT, 1925 

 

 Sections 371 and 372 – Jurisdict ion of the Succession Court.  

  mRrjkf/kdkj ¼izek.k i= nsus okys½ U;k;ky; dk {ks=kf/kdkj A 

    221  416 
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TRANSFER OF PROPERTY ACT, 1882 

 

 Sections 7, 8, 58, 60, 62, 72, 76 (a), and 111(c) – ( i)  Lease by mortgagee – Redemption of 

mortgage, effect of – Law explained – 

 ( i i)  Doctrine of Bar against Clogs on Redemption, connotation and applicabi li ty of – Law 

explained. 

 ¼i½ ca/kd xzfgrk }kjk iV~Vk & ca/kd ds 

foekspu gks tkus ij izHkko & fof/k le>kbZ xbZA 

 ¼ i i½ foek spu es a vojk s/k ds ckj s e s a  & fof/k le>kbZ xb ZA  219  405 

 

PART-III 

(CIRCULARS/NOTIFICATIONS) 

1. Noti fication dated 20.03.2015 of Ministry of Law and Justice (Department 

 of Justice) regarding increase in the limit of value of the property in dispute 

 for the purpose of determining jurisdiction of Permanent Lok Adalat. 

  11 

2. Noti fication dated 13.04.2015 of Ministry of Law and Justice (Department 

 of Justice) regarding the date of enforcement of the National Judicial 

 Appointments Commission Act, 2014 11 

3. Noti fication dated 02.01.2015 regarding reduction/remitting Stamp duty 

 on document. 12 
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lEekuuh; ikBd x.k] 
vdkneh o"kZ 01 tqykbZ] 2015 ls izkjaHk gks pqdk gS bl vdkneh o"kZ esa izFke izf’k{k.k fnukad 06 

tqykbZ] 2015 ls o"kZ 2014 cSp ds O;ogkj U;k;k/kh’k oxZ &2 ds Induction Training ds f}rh; pj.k 

ls izkjaHk gks jgk gS tks 01 vxLr] 2015 rd pysxkA 

vxLr] 2015 esa 03-08-2015 ls 07-08-2015 rd o"kZ 2012 cSp ds O;ogkj U;k;k/kh’k oxZ&2 dk 

f}rh; Refresher Course gksuk gS tcfd 17-08-2015 ls 22-08-2015 rd O;ogkj U;k;k/kh’k oxZ&1 

ds fy, ,d izf’k{k.k dk;ZØe j[kk x;k gSA 

ekuuh; eq[; U;k;kf/kifr egksn; ds ekxZn’kZu esa ,d ;ksx izf’k{k.k dk;ZØe 29 twu] 2015 ls 

izkjaHk fd;k x;k gS izFke dk;ZØe 29 twu] 2015 ls 04 tqykbZ] 2015 rd izkr% 6%30 cts ls 8%00 cts 

rd ekuuh; mPp U;k;ky; ds iz’kklfud Cykd esa lEiUu gqvk ftlesa jftLVªh ds vf/kdkjhx.k ,oa 

ftyk U;k;ky; tcyiqj ds U;k;k/kh’kx.k 'kkfey gq,A fnukad 06 tqykbZ] 2015 ls ekuuh; mPp 

U;k;ky; ds deZpkjhx.k ds fy, Hkh ;ksx izf’k{k.k dk;ZØe 'kq: gqvk tks lrr~ tkjh jgsxkA bl 

dk;ZØe dks vdkneh dh vksj ls Jh dfiy esgrk] vks-,l-Mh- la;ksftr dj jgs gSaA ;ksx vkSj izk.kk;ke 

dk egRo vc loZfofnr gS vkSj U;k;k/kh’k ds fy, rks ;g vkSj vko’;d gS vr% izns’k ds leLr  

U;k;k/kh’kx.k Hkh bl uohu 'kq:vkr ls ekxZn’kZu ys ldrs gSA oSls rks izk.kk;ke ds ckjs esa lHkh tkurs 

gS vkSj bldk lkfgR; Hkh cktkj esa miyC/k gS fQj Hkh U;k;k/kh’kx.k ds fy, iBu lkexzh Hkkx&2 esa 

bl ckjs esa ,d foLr`r ys[k izdkf’kr fd;k x;k gS ftldk voyksdu fd;k tk ldrk gSA 

bl vad esa ,d ys[k ekuuh; U;k;ewfrZ Jh ,e-lh- xxZ lkgc dk Writ Jurisdiction ds ckjs esa 

izdkf’kr fd;k tk jgk gS rkfd gekjs U;k;k/kh’kx.k Writ ds ckjs esa oS/kkfud fLFkfr tku ldsA ,d 

ys[k Lokid vkS"kf/k vkSj eu%izHkkoh inkFkZ vf/kfu;e] 1985 dk 'kkfey fd;k x;k gS rkfd bl laca/k esa 

oS/kkfud fLFkfr vYi ek=k ds ckjs esa fopkj.k djus okys eftLVªsV vkSj vU; fo’ks"k U;k;k/kh’k egksn; ds 

/;ku esa vk ldsA 

bl v ad e s a  ekuuh; lok s Z Pp U;k;ky; }kj k ,u -vkb Z -,DV d s ekeyk s a  d s Rofjr 

fuj kdj.k d s c kj s  e s a  fn; s x; s fun s Z’ k H k h ' k k fey fd;s x; s g S a  ftud s vu qlkj bl 

i zdkj d s ekey s l quu s o ky s lH k h U;k;ky; ,d le; lhek d s H k hrj bu ekeyk s a  dk s  

fuiVko s a  r k fd vke vkneh dk U;k; i z. k kyh e s a  fo’okl dk;e jg s lkFk gh eftLV ª sV 

dk s / k kj k 143 ds v/ k hu ;g foo sdkf/ kdkj gk sr k g S fd o s l a f{ k Ir fopkj. k i z fØ;k ;k 

l e u  f o p k j . k  i z f Ø ; k  v i u k  ldr s  g S  y s f d u  m U g s a  i z k j a H k  e s a  g h  n k s u k s a  

i { k k s a  d k s  l q u d j  b l  l a c a / k  e s a  d k j . k  v f H k f y f [ k r  d j u k  p k f g ,  f d      

o s  l e u  f o p k j . k  i z f Ø ; k  D ; k s a  v i u k u k  p k g r s  g S  t S l k  f d  / k k j k  1 4 3  d s   
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ijarqd dh vis{kk gSA eftLVªsV dks izkjafHkd Lrj ij gh ekeys esa le>kSrk gks tkos bl ckjs esa gj laHko 

iz;kl djuk pkfg,A vihy U;k;ky;ksa dks iqu% fopkj.k ds fy, ekeyk rHkh Hkstuk pkfg, tc ;g 

vafre mipkj cpk gksA vihy U;k;ky; dks eftLVªsV us fopkj.k dh dkSu lh izfØ;k viuk;h gS ;g 

lqfuf’pr djus ds fy, iwjk vfHkys[k lko/kkuh ls ns[kuk pkfg,A 

;g vad 23-07-2015 dks vdkneh ds osc lkbV ij viyksM fd;k tk jgk gS rkfd gekjs 

U;k;k/kh’kx.k dks uohure oS/kkfud fLFkfr 'kh?kz irk yx ldsA gkMZ dkih 'kh?kz izsf"kr dh tkosxhA 

vdkneh ls twu] 2015 rd ds vad iszsf"kr fd;s tk pqds gSA ekuuh; ftyk tt egksn; ls 'kh?kz forj.k 

dk vuqjks/k gSA 

gj ckj dh rjg bl ckj Hkh bl if=dk ds ckjs esa vki ds vewY; lq>ko vkeaf=r dj jgk gw¡A 

 

 

vkidk 
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WRIT JURISDICTION  

— By Hon’ble Shri Justice Mool Chand Garg 
Judge, High Court of M.P., Jabalpur  

HISTORICAL BACKGROUND 

Writs were f irst introduced in India in 1774 by a Royal Charter of Britain. During 

this period, the East India Company started to be subjected to parliamentary control. 

The Charter created a Supreme Court at Calcutta and conferred on it the right to issue 

all writs as were issued in England. 

Subsequently, Supreme Courts of Judicature were added in Madras in 1800 and 

Bombay in 1823 with similar provisions. 

Later, the three Supreme Courts were replaced by High courts in the same places 

by the Indian High Courts Act of 1861, but the power to issue writs was confined only 

to those three high courts and that too within their jurisdictions only for writs of 

prohibition and certiorari and they inherited the superintending jurisdiction of the old 

Supreme Courts by virtue of Section 15 of the Indian High Courts Act, 1861 which 

provided:  

 “High Court to superintend and to frame Rules of Practice for 

subordinate courts: Each of the High Court established under this 

Act shall have superintendence over all Courts which may be 

subject to its appellate jurisdiction and shall  have power to call for  

Returns, and to direct the transfer of any suit or appeal from any 

such court to any other court of equal or superior jurisdiction, and 

shall have power to make and issue General Rules for regulating 

the practice and proceedings of such Courts, and also to prescribe 

form for every proceeding in the said courts for which it shall think 

necessary that a form be provided, and also for keeping all Books, 

Entries and Accounts to be kept by the Officers, and also to settle 

Tables of Fees to be allowed to the Sheriff , Attorneys, and all  

Clerks and Officers of Courts, and from time to time to alter any 

such Rules or Form or Table; and the Rules so made, and the 

Forms so framed, and the Tables so settled, shall be used and 

observed in the said Courts, provided that such General Rules and 

Forms and Tables be not inconsistent with the provisions of any law 

in force, and shall before they are issued have received the 

sanction, in the Presidency of Fort William, of the Governor-

General-in-Council, and in Madras or Bombay of the Governor-in-

Council of the respective Presidencies”. 
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The other High Courts in India created under the Act did not have any power to 

issue writs. Slowly, the authority to issue writs of Habeas Corpus and Mandamus was 

curtailed and taken away. This remained the scenario until 1950. In 1950, the 

Constitution of India came into effect. The authority to issue writs of a certain nature 

was provided in the constitution to the Supreme Court under Article 32 for the 

protection of Fundamental rights and to the High Courts under Article 226 for the 

protection of fundamental rights as well as any other rights of any person. 

INTRODUCTION 

A very significant aspect of the Indian Constitution is the jurisdiction it confers on the Supreme 

Court and the High Courts to issue writs. The writs have been among the great safeguard provided 

by the British Judicial System for upholding the rights and liberties of the people. It was an act of 

great wisdom and foresight on the part of the Constitution to introduce the writ system in India, and, 

thus, constitute the High Courts into guardians of the people’s legal rights. 

In the pre-Constitution era, only the High Courts of Calcutta, Madras and Bombay 

enjoyed the jurisdiction to issue writs. The jurisdiction was, however, limited 

territorially as each High Court could issue writs not throughout the whole of its 

territorial jurisdiction but only within the area of the Presidency Town within which it 

enjoyed an original jurisdiction. No other High Court has such jurisdiction. Article 226 

thus affects all the High Courts in a fundamental manner and adds greatly to their  

powers. Each High Court now has writ jurisdiction, and even the Calcutta, Madras and 

Bombay High Courts have benefited for they can now issue writs even outside the 

limits of their original jurisdiction. 

In the modern era of the welfare state, when there is governmental action on a 

vast scale, a procedure to obtain speedy and effective redress against an il legal 

exercise of power by the executive is extremely desirable. Through writs, the High 

Courts are able to control, to some extent, the administrative authorities in the modern 

administrative age. The writ system provides an expeditious and less expensive remedy than any 

other remedy available through the normal court-process. The authority to issue writs of a certain 

nature was provided in the constitution to the Supreme Court under Article 32- for the protection of 

Fundamental rights and to the High Courts under Article 226 for the protection of fundamental  

rights as well as any other rights of any person which are as under – 

A32. REMEDIES FOR ENFORCEMENT OF RIGHTS CONFERRED BY THIS PART  

(1) The right to move the Supreme Court by appropriate proceedings for the 

enforcement of the rights conferred by this Part is guaranteed. 

(2) The Supreme Court shall have power to issue directions or orders or writs, 

including writs in the nature of habeas corpus, mandamus, prohibition,                    

quo-warranto and certiorari, whichever may be appropriate, for the enforcement of 

any of the rights conferred by this Part. 

(3) Without prejudice to the powers conferred on the Supreme Court  by clauses  

(1) and (2),  Par l iament  may by law  empower any  other court  to  exercise  
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 within the local limits of its jurisdiction all or any of the powers exercisable by the 

Supreme Court under clause (2).  

(4) The right guaranteed by this Article shall not be suspended except as otherwise 

provided for by this Constitution. 

226.  POWER OF HIGH COURTS TO ISSUE CERTAIN WRITS  

(1) Notwithstanding anything in Article 32 every High Court shall have powers, 

throughout the territories in relation to which it exercise jurisdiction, to issue to 

any person or authority, including in appropriate cases, any Government, within 

those territories directions, orders or writs, including writs in the nature of habeas 

corpus, mandamus, prohibitions, quo-warranto and certiorari, or any of them, for 

the enforcement of any of the rights conferred by Part III and for any other 

purpose. 

(2) The power conferred by clause (1) to issue directions, orders or writs to any 

Government, authority or person may also be exercised by any High Court 

exercising jurisdiction in relation to the territories within which the cause of  

action, wholly or in part, arises for the exercise of such power, notwithstanding 

that the seat of such Government or authority or the residence of such person is 

not within those territories. 

(3) Where any party against whom an interim order, whether by way of injunction or 

stay or in any other manner, is made on, or in any proceedings relating to, a 

petition under clause (1), without  

(a) furnishing to such party copies of such petition and all documents in support  

of the plea for such interim order; and  

(b) giving such party an opportunity of being heard, makes an application to the 

High Court for the vacation of such order and furnishes a copy of such 

application to the party in whose favour such order has been made or the 

counsel of such party, the High Court shall dispose of the application within a 

period of two weeks from the date on which it is received or from the date on 

which the copy of such application is so furnished, whichever is later, or 

where the High Court is closed on the last day of that period, before the 

expiry of the next day afterwards on which the High Court is open; and if the 

application is not so disposed of, the interim order shall, on the expiry of that 

period, or, as the case may be, the expiry of the aid next day, stand vacated  

(4) The power conferred on a High Court by this Article shall not be in derogation of the power 

conferred on the Supreme Court by clause (2) of Article 32.  

ARTICLES 32 AND 226 OF THE CONSTITUTION - Right to Constitutional 

Remedies and power of High Court to issue writs 

 

Article 32 was called “the very soul of the constitution and 

the very heart of it” by Dr. B.R. Ambedkar. 

 

Mere dec l ar at i on of  the f undam enta l  r igh t  i s  m eani ng l ess unt i l  and unl ess  

ther e i s  an ef fec t ive  m achi ner y  for  enfor cem ent  of  the  fundam ental  r igh ts .So ,  a  
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right without a remedy is a worthless declaration. The framers of our Constitution 

adopted the special provisions in the Article 32 which provide remedies to the violated 

fundamental rights of a citizen. Supreme Court which is guardian of the fundamental  

rights in India has three kinds of jurisdiction viz. original, appellate and  advisory. 

Article 32 uses the power of original jurisdiction of the Supreme Court by which 

any person who has a complaint that his/her fundamental right has been violated 

within the territory of India may move directly to the Supreme Court. He/she may move 

to the High Court does not imply that he/ she cannot move  directly to the Supreme 

Court. 

Original jurisdiction of the Supreme Court extends to any dispute between:  

- Government of India and one or more States 

- between the Government of India and any State or States on one side and 

one or more States on the other or between two or more States, if  insofar as 

the dispute involves any question (whether of law or of fact) on which the 

existence or extent of a legal right depends. 

In addition, Article 32 of the Consti tution gives an extensive original jurisdiction to 

the Supreme Court in regard to enforcement of Fundamental Rights. It is empowered 

to issue directions, orders or writs, including writs in the nature of habeas corpus, 

mandamus, prohibition, quo warranto and certiorari to enforce them. 

In the case of  I.R. Coelo v. State of T.N., (2007) 2 SCC 1, it  is stated that, 

 “The role of the judiciary is to protect fundamental rights. A modern 

democracy is based on the twin principles of majority rule and the 

need to protect fundamental rights. It is the job of the judiciary to 

balance the principles ensuring that the Government on the basis of 

number does not override fundamental rights. Judiciary is the best 

institution to protect fundamental rights, given its independent 

nature and also because it involves interpretation based on the 

assessment of the values besides textual interpretation. It  enables 

application of the principles of justice and law. Realising that it is 

necessary to secure the enforcement of the fundamental rights, 

power for such enforcement has been vested by the Constitution in 

the Supreme Court and the High Courts. After enunciation of the 

basic structure doctrine, full judicial review is an integral part of the 

constitutional scheme. The jurisdiction so conferred on the High 

Courts and the Supreme Court is a part of inviolable basic structure 

of the Constitution of India. It gives practical content to the 

objectives of the Constitution embodied in Part III and other parts of 

the Constitution.”  
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Where as Art. 226 operates “notwithstanding anything in Article 32” [Art. 226(1)]. 

Thus, Articles 32 and 226 exist independently of each other. Art. 226 of the 

Constitution confers extraordinary jurisdiction on the High Court to issue high 

prerogative writs for enforcement of the fundamental rights or for any other purpose. It  

is wide and expansive. The Constitution does not place any fetter on exercise of the 

extraordinary jurisdiction. The High Court under Art. 226 is required to enforce rule of  

law and not pass an order or direction which is contrary to what has been injected in 

law. 

In the case of Dwarka Prasad Agrawal v. B.D. Agrawal, (2003) 6 SCC 230, 242 

(Para28), it is given that “the High Court while exercising a power of judicial review is 

concerned with il legality, irrationality and procedural impropriety of an order passed by 

the State and statutory authority. 

Article 226 provides an important mechanism for judicial review of administrative 

action in the country. India is a democratic country governed by Rule of Law. Public 

authorities exercise various types of powers-executive, adjudicatory, legislative. It is 

necessary that public authorities act according to law and so they are subjected to judicial 

review. Judicial review of the action of the public authorities is an essential part of Rule of Law and 

the courts have been expressly entrusted with the power of judicial review as sentinel in qui vive. In 

Dadu v. State of Maharashtra, (2000) 8 SCC 437, it is clearly given that the – 

 “Judicial review is the heart and soul of the consti tution scheme. 

The judiciary is constituted as the ultimate interpreter of the 

Constitution and is assigned the delicate task of determining the 

context and scope of the powers conferred on each branch of the 

government, ensuring that the action of any branch does not 

transgress its limits.” 

In Sarabjit  Rick Singh v. Union of India, (2008) 2 SCC 417, 436 (Para 49) where it is 

stated that the “superior courts while entertaining a writ petition exercise a limited 

jurisdiction of judicial review, inter alia, when constitutional/ statutory protection is 

denied to a person. 

The great advantage of Article 226 is that its scope cannot be curtailed or whittled 

down by legislation. The jurisdiction of the High Court under Article 226 cannot be 

taken away by any legislation. Even when the legislature declares the action or 

decision of an authority f inal , and ordinary jurisdiction of the courts is barred, a High 

Court is stil l entitled to exercise its writ jurisdiction which remains unaffected by 

particular writ petition. Filing of a FIR in a particular State is not the sole criterion to 

decide that no cause of action has arisen even partly in the territorial l imits of the 

jurisdiction of another State. 

Under Article 226, the High Court is empowered to exercise its extraordinary 

jurisdiction to meet unprecedented extraordinary situation having no parallel. These 

powers are required to be sparingly used. 

In the case of ABL International Ltd. v. Export Credit Guarantee Corpn. of India 

Ltd., (2004) 3 SCC 553, as follows: 
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 “Unless the action challenged in the writ petition pertains to the 

discharge of a public function or public duty by an authority, the 

courts will not entertain a writ petition which does not involve the 

performance of the said public function or public duty”. 

The Supreme Court has emphasized time and again that the power of the High 

Court under Article 226 is supervisory in nature and is not akin to appellate power. 

The main purpose of this power is to enable the High Court to keep the various 

authorities within the bounds of their powers, but not to sit as an appellate body over 

these authorities. 

The Supreme Court has described the nature of the High Court’s jurisdiction 

under Article 226 as follows: 

 “..... in a proceeding under Article 226 and 227 of the Consti tution 

the High Court cannot sit in appeal over the f indings recorded by a 

competent Tribunal. The Jurisdiction of the High Court, therefore, is 

supervisory and not appellate. Consequently Article 226 is not 

intended to enable the High Court to convert itself into a court of  

appeal and examine for itself the correctness of the decision 

impugned and decide what is the proper view to be taken or order to 

be made.” 

In Rourkela Shramik Sangh v. Steel Authority of India Ltd.,  (2003) 4 SCC 317, it was 

submitted that,    

 “the High Court acts as an authority in terms of the supreme court 

granting liberty to the applicant in a case to approach the 

“authority” in accordance with law. The Apex Court held that the 

expression “authority” there, meant authority under a statute and 

the High Court is not authority while exercising its power under 

Article 226.”  

INTER-RELATIONSHIP OF ARTICLE 32 AND 226  

Articles 32 and 226 are the provisions of the Constitution that together provide an 

effective guarantee that every person has a fundamental right of access to courts. 

Article 32 confers power on the Supreme Court to enforce the fundamental rights. It  

provides a guaranteed, quick and summary remedy for enforcing the Fundamental  

Rights because a person can go straight to the Supreme Court without having to go 

undergo the dilatory process of proceeding from the lower to higher court as he has to 

do in other ordinary litigation. The Supreme Court is thus consti tution the protector 

and guarantor of the fundamental rights. 

The H igh courts  have a paral lel  power  under  Ar ti cle 226 to enforce the 

fundamental  r ights .  Ar t ic le 226 di f fers  f rom Ar ti cle 32 in that  whereas Ar tic le 32 

can be invoked only f or  the enforcement  of  Fundamental  Rights,  Ar t i cle 226    

can be invoked not only for the enforcement  of  Fundamental  R ights but  for any  
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other purpose as well. This means that the Supreme Court power under Article 32 is 

restricted as compared with the power of a High Court under Article 226, for, if  an 

administrative action does not affect a Fundamental Right, then it can be challenged 

only in the High Court under Article 226, and not in the Supreme Court under Article 

32. Another corollary to this difference is that a PIL (Public Interest Litigation) writ 

petition can be f iled in Supreme Court under Article 32 only if  a question concerning 

the enforcement of a fundamental right is involved. Under Article 226, a writ petition 

can be f iled in a High court whether or not a Fundamental Right is involved. 

The provision of legal aid is fundamental to promoting access to courts. The 

Supreme Court of India has taken imaginative measures to promote access to justice 

when people would otherwise be denied their fundamental rights. It has done this by 

the twin strategy of loosening the traditional rules of locus standi, and relaxing 

procedural rules in such cases. Thus where it receives a letter addressed to it by an 

individual acting pro bono publico, it may treat the letter as a writ initiating legal 

proceedings. In appropriate cases it has appointed commissioners or expert bodies to 

undertake fact-f inding investigations. Thus, the mechanism of PIL now serves a much 

broader function that merely espousal of the grievances of the weak and the 

disadvantaged persons. It is now being used to ventilate public grievances where the 

society as a whole, rather than a specif ic individual, feels aggrieved. 

Several sections of the constitution such as Articles 13 (Laws inconsistent with or 

in derogation of the fundamental rights (are void)); 14 (Equality before law); 20 

(Protection in respect of conviction for offenses); 21 (Protection of life and personal 

liberty); 22 (Protection against arrest and detention in certain cases); 38 (State to 

secure a social order for the promotion of welfare of the people); 39 (Certain principles 

of policy to be followed by the State) have been interpreted in conjunction with Article 

32 and 226 to extend right of access to courts and judicial redress in various matters. 

CASES: 

- Bodhlsattwatsautarn v. Subhra Chakraborty  

- Common Cause, a registered society v. Union of India 

- Bandhua Mukti Morcha v. Union of India 

- Ram Prasad v.State of Bihar 

- Hussainara Khatoon (IV)  v. Home Secretary, State of Bihar 

- Khatri v. State of Bihar I  

- Sheela Barse v. Union of India Writ jurisdiction of High Court -  

Blackstone describe a writ as “a mandatory letter from the King in Parliament, 

sealed with his great seal, directed to the sheriff  of the county wherein the injury is 

commited, or supposed so to be, requiring him to command the wrongdoer or party 

accused, either to do justice to the complainant or else to appear in court, and answer 

the accusation against him.” 
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Corpus juris secundam defines writ as a “judicial instrument by which the court 

commands some act to be done by the person to whom it is directed.” 

The aim of social justice is to attain substantial degree of social, economic and 

political equality which is the legitimate expectation and Constitutional goal. Articles  

32, 226, 227 and 136 of the consti tution deal with different remedies available to the 

public for enforcement of fundamental rights, legal rights etc. Judicial review is 

integral part of the Constitution and its basic structures. Where a petition was f iled 

describing it as election petition and writ petition, such petition is not maintainable. 

No right could be absolute in a welfare state. Man is a social animal. He cannot 

live without the cooperation of a large number of persons. Every Article one uses is 

the contribution of many. Hence every individual right has to give way to the right of 

the public at large. Not every fundamental right under Part III  of the Constitution is 

absolute and it is to be within permissible reasonable restriction. A writ court must 

balance public interest against private interest and if it is entirely against public 

interest, it may decline to interfere. 

In P.N. Kumar v. Municipal Corporation of Delhi, their Lordships of the Supreme Court while 

disposing of a writ petition filed in the Supreme Court reserving liberty to the petitioner to file a 

petition in the High Court gave following reason: 

(1) The scope of the powers of the High Courts under Article 226 of the Constitution 

is wider than the scope of the powers of this court under Article 32 of the 

Constitution. 

(2) The relief prayed for in the petition is one which may be granted by the High Court  

and any of the parties who is dissatisf ied with the judgment of the High Court can 

approach this court by way of an appeal. The fact that some case involving the 

very same point of law is pending in this court is no ground to entertain a petition 

directly bypassing the High Court. 

(3)  If  the parties get relief at the High Court, they need not come here and to that  

extent the burden on this court is reduced. 

(4) The hearing of the case at the level of the High Court is more convenient from 

several angles and will be cheaper to the parties. It saves lot of time too. It will be 

easier for the clients to give instructions to their lawyers. 

(5)  Our High Courts are High Courts. Each High Court has its own high traditions. 

They have judges of eminence who have initiative, necessary skills and 

enthusiasm. Their capacity should be harnessed to deal with every type of case 

arising from their respective areas, which they are competent to dispose of. 

(6)  Every High Court Bar has also its high traditions. There are eminent lawyers 

practising in the High Courts with wide experience in handling different kinds of 

cases, both original and appellate. They are fully aware of the history of every 

legislation in their States. Their services should be made available to the litigants  

in the respective States. 
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(7)  This court has no time today even to dispose of cases which have to be decided 

by it alone and by no other authority. A large number of cases are pending from 

10 to 15 years. Even if no new case is f i led in this court hereafter, with the 

present strength of judges, it may, take more than 15 years to dispose of all the 

pending cases. 

(8) If  the cases which can be f iled in the High Courts are f iled in the High Court and 

not in this court, this court’s task of acting as a original court which is a time-

consuming process can be avoided and this court will also have the benefit of the 

decision of the High Court when it deals with an appeal f iled against such 

decision. 

(9) If  cases which may be f iled in the High Courts are f iled in this court, it would 

affect the initiative of the High Courts. We should preserve the dignity, majesty 

and eff iciency of the High Courts. The taking over by this court of the work which 

the High Courts can handle may undermine the capacity and eff iciency of the High 

Courts and that should, therefore, be avoided. 

(10) Lastly, the time saved by this court by not entertaining the cases which may be 

f iled before the High Courts can be util ised to dispose of old matters in which 

parties are crying for relief.  

Writs may be issued against any organ of the government or any statutory 

creation. On the Subject of who may f ile a writ petition, The Supreme court in the 

landmark case Satyanarayana Sinha v. Lal & Co. has given itself jurisdiction to 

determine whether any person or group has locus standi to f ile a petition. 

A personal right need not be in respect of a proprietary interest: it can also relate 

to an interest of a trustee. That apart, in exceptional cases, as the expression 

“ordinary” indicates, a person who has been prejudicial affected by an act or omission 

of an authority can f ile a writ even though- he has no proprietary or even f iduciary 

interest in the subject-matter thereof. 

Under the Constitution, the following kinds of writs can be issued by the courts: 

the writs of Habeas Corpus, Mandamus, Prohibition, Certiorari and Quo-Warranto. The 

various types of writs permissible under the Constitution will now be enumerated and 

discussed: 

1.     WHAT IS HABEAS CORPUS WRIT? 

Habeas corpus literally means ‘you may have the body’. It is the most valuable 

writ for personal liberty. It is a remedy available to a person who is confined without 

legal justif ication. Through this writ, the court let it know the reasons for detention of  

the person and if there is no justif ication, order the authority concerned to set the 

person free. The writ of habeas corpus, thus, entails the authority to produce the 

person before the court. The applicant of this writ may be the prisoner or any person 

on his behalf to safeguard his liberty. It seeks immediate relief from unlawful detention 

whether in prison or private custody. 
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HABEAS CORPUS CASE IN INDIA EXAMPLE  

 One of the most famous Habeas corpus case f iled in India was at the time of 

Emergency, in Kerala High Court (The f irst Habeas corpus case in the history of  

Kerala). P. Rajan, a student of the erstwhile Regional Engineering College, was 

arrested by Kerala police and died due to torturing. His father,  

Mr T.V. Eachara Warrier fi led a Habeas corpus in Kerala High Court in which the 

police f inally confirmed that he died in custody.  

2.     WHAT IS CERTIORARI WRIT?  

If  any lower court or a tribunal gives its decision but based on wrong jurisdiction, 

the effected party can move this writ to a higher court like Supreme Court or High 

Court. The writ of certiorari issued to subordinate judicial or quasi- judicial body when 

they act:  

a) Without or in excess of jurisdiction;  

b) In violation of the prescribed procedure;  

c) In contravention of principles of natural justice;  

d) Resulting in an error of law apparent on the face of record.  

The writs of prohibition and certiorari are of the same nature, the only difference 

being that the writ of prohibition is issued at an earlier stage, before the order is made 

and the writ of certiorari is available on a later stage i.e. after the order has been 

passed. 

3.     WHAT IS QUO-WARRANTO WRIT? 

The word Quo-Warranto literally means “by .what warrants?” It is a writ issued 

with a view to restraining a person from acting in a public off ice to which he is not  

entitled. Quo-Warranto writ is issued against the person of public who occupies the 

public seat without any qualif ication for the appointment. It is issued to restrain the 

authority or candidate from discharging the functions of public off ice. For example, a 

person of 65 years has been appointed to f il l a public office whereas the retirement 

age is 60 years. Now, the appropriate High Court has a right to issue a Writ of quo-

warranto against the person and declare the off ice vacant. 

The writ of quo-warranto to issue when: 

a) The off ice is public and of substantive nature; 

b) The off ice is created by the State or by the Constitution itself; and 

c) The respondent must have asserted his claim to the off ice. 

QUO-WARRANTO CASE IN INDIA EXAMPLE: 

The vaults of Sree Padmanabhaswamy Temple, Kerala was opened in accordance 

with the quo warranto petition f iled by the former IPS off icer and Supreme Court 

lawyer, T. P. Sundara Rajan. 
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4. WHAT IS WRIT OF PROHIBITION?  

A writ of prohibition is a writ directing a subordinate to stop doing something that  

they may not do, according to law, but are doing. This writ is normally issued by a 

superior court to the lower court asking it not to proceed with a case which does not 

fall under its jurisdiction. The writ lies in both for access of jurisdiction or absence of  

jurisdiction. It is generally issued before the trial of the case or during the pendency of  

the proceeding but before the order is made. 

5. WHAT IS WRIT OF MANDAMUS? 

Mandamus literally means a command. This writ of command is issued by the 

Supreme Court or High Court when any government, court, corporation or any public 

authority has to do a public duty but fail to do so. The writ may also be f iled to stop the 

mentioned parties from doing a particular act that may be detrimental to the general  

public. It must be noted that a writ of mandamus or command may not be issued 

against the Indian President or Governor. 

ARTICLE 227 - POWER OF SUPERINTENDENCE OVER ALL COURTS BY HIGH 

COURT : 

The powers conferred under Article 227 of the Constitution to a High Court are to:  

(a). call for returns from such courts;  

(b). make and issue general rules and prescribe forms for regulating the 

practice and proceedings of such courts; and 

(c). prescribe forms in which books, entries and accounts shall be kept 

by the officers of any such courts;  

Besides aforesaid powers, the High Court can also frame rules etc. The restriction 

of the powers of High Court under Article 227 of Constitution is not to pass any orders 

in respect to orders passed by the court or Tribunal constituted by or under any law 

relating to the Armed Forces.  

Article 227 deal with the subject under the following heads:  

(1). Legislative History:  

(2). Nature and scope of the powers;  

(3). Article 226 and 227 - Comparison and Contrast  

(4). Discretionary Power and Judicial Review  

(5). Miscellaneous issues.  

1. LEGISLATIVE HISTORY :  

As part of the overall plan to humiliate the High Courts, Article 227 was also 

amended drastically by the 42nd Amendment. Clause (1), in its present form, was the 

original clause which was resorted by the 44t h Amendment with effect from 20-6-1979. 

The 42nd Amendment substituted clause (1) as follows:- 

(1) “Every High Court shall have superintendence over all courts subject to its 

appellate jurisdiction”. 
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Clause (5) was inserted by the 42nd Amendment but deleted by the 44th  

Amendment. It read as follows:- 

(2) “Nothing in this Article shall be construed as giving to a High Court any 

jurisdiction to question any judgment of any inferior court which is not otherwise 

subject to appeal or revision”. 

The material part of Article 227 substantially reproduces the provision of section 

107 of the Government of India Act, 1915 except that the power of superintendence 

has been extended to tribunals also. Section 107 was similar in terms to section 15 of  

the High Courts Act, 1861 which gave a power of Judicial superintendence to the High 

Court apart from and independently of the provisions of other laws conferring 

revisional jurisdiction on the High Courts. Section 107 was reproduced as section 224 

in the Government of India Act, 1935 but section 224(2) was omitted when section 224 

was replaced by Article 227 in the Constitution of India, this signif icant omission has 

been regarded by all the High Courts as having restored the power of judicial  

superintendence which the High Courts had under section 15 of the High Courts Act,  

1861 and section 107 of the Governments of India Act, 1915.  

In Surya Devi Rai v. Ram Chander Rai,  AIR 2003 SC 3044, the historical background 

was discussed in the following words:  

 “The jurisdiction can be traced back to section 15 of the High Courts Act,  

1861 which gave a power of jurisdiction superintendence to the High 

Court apart from and independently of the provisions of other laws 

conferring revisional jurisdiction on the High Court. Section 107 of the 

Government of India Act, 1915 and then Section 224 of the Government of 

India Act, 1935, were similarly worded and reproduced the predecessor 

provision. However, sub-section (2)  was added in Section 224 which 

confined the jurisdiction of the High Court to such judgments of the 

inferior courts which were not otherwise subject to appeal or revisional,  

That restriction has been carried forward in Article 227 of the 

Constitution. In that sense Article 227 of the Constitution has width and 

vigour unprecedented:  

Finally, the powers were codif ied under Article 227 which provides general power 

or superintendence over all courts in the territory where the High Court function. The 

superintendence not only is confined to courts but also to tribunals.  

2.     NATURE AND SCOPE OF THE POWERS :  

Unlike Article 226, proceedings under Article 227 are not original proceedings and 

against the decision of a single judge of a High Court, there is no intra- court appeal to 

a division bench of the same High Court. 

This Article confers extra-ordinary jurisdiction on a High Court and gives it the 

powers of superintendence over all the subordinate courts and tribunals within that  

state. It has been held that the power is not confined to administrative 

superintendence but includes, within its sweep, the power of judicial review. The
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High Court can interfere under Article 227 in cases of erroneous assumption of 

jurisdiction, or acting beyond jurisdiction, refusing to exercise jurisdiction and error of 

law apparent on the record, arbitrary or capricious exercise of authority or discretion, a 

patent error in procedure, arriving at a f inding which is perverse or based on no 

material, or resulting in manifest injustice. In such circumstances, in exercise of the 

jurisdiction under Article 227, the High Court will be Competent to quash such 

perverse f indings of facts. In fact, the power under this Article casts a duty upon the 

High Court to keep the inferior courts and tr ibunals within the limits of their authority 

and that they do not cross the limits and to see that they do the duty expected or 

required of them in a legal manner. The High Court has no jurisdiction to substitute its 

own views for the views of the statutory authority. 

This Article confers several power and responsibility over all superintending 

courts and tribunals within the territory of jurisdiction of the High Court with the object  

of securing that all  said institutions exercise their powers and discharge duties 

properly and in accordance with law. The Hon. Supreme Court has taken note of the 

aforesaid powers in the following words: 

 “There are no limits, fetters or restrictions placed on this power of  
superintendence in this clause and the purpose of this Article seems to be 
to make the High Court the custodian of all justice within the territorial 
limits of i ts jurisdiction and to arm it with a weapon that could be 
wielded for the purpose of seeing that justice is meted out fairly and 
properly by the bodies mentioned herein. 

 In short, superintendence includes power to guide, advise and encourage 
Judges of subordinate courts, to direct subordinate courts and tribunals 
to carry out their orders, and to direct, inquiry with a view to take 
disciplinary action for flagrant maladministration of justice”.  

3.     ARTICLES 226 AND 227 – COMPARISON AND CONTRAST:    
Despite the some overlapping in the f ield of operation of the two Articles, they 

really stand on an entirely different footing. The historical source and origin of these 

Articles and the models upon which they are patterned would bear this. Insofar as  

Article 226 is concerned, its direct ancestors is the writ jurisdiction possessed by the 

Chartered High Courts on their original sides. Really, one could go as far as 1774 

when on 26th March, Letters Patent was signed by King George the Third. By this 

Letters Patent, a Court of Record called “The Supreme Court of judicature at Fort  

Williams, in Bengal” was established. The Letters Patent stated inter alia: 

 “ . . . .  a l l  a nd  ev er y  t he  sa i d  c our t s  an d  M ag i s t r a t es  s ha l l  b e  
sub j ec t  t o  t h e  o r der  a nd  co n t r o l  o f  t he  sa i d  S up r em e C our t  
. . .  i n  s uc h  Sor t ,  M an n er ,  a nd  For m ,  a s  the  i n f e r i o r  co ur t s  
an d  M ag i s t r a t es  o f ,  a nd  i n  . . .  Eng l a n d ,  a r e  b y  l aw  sub j ec t  t o  
t h e  o r d er s  a n d  c on t r o l  o f  o u r  C our t  t o  K i ng ’ s  B enc h ;  t o   
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 which End the said supreme Court .... is hereby empowered and 

authorised to award and issue a writ or writs of mandamus, 

certiorari procedendo, or Error, to be prepared in Manner above-

mentioned, and directed to such Courts or Magistrates, as the 

cases may require ... “  

This power came to be vested on the Recorder’s Courts which were established in 

Bombay and Madras by Charter dated February 20, 1798. A jurisdiction similar to that 

of the Court of King’s Bench in England lias far "as circumstances would admit” was 

conferred on these courts. 

By Charter dated 8.12.1823, Supreme Courts were created in place of Recorder’s 

Courts in Bombay and Madras. These Courts were to have the same powers and were 

subject to the same restrictions as those which the Supreme Court in Fort Williams 

had. 

As against this pedigree of Article 226, the ancestors of Article 227 in the direct 

line are section 15 of the Indian High Courts Act, 1861; section 107 of the Government 

of India Act, 1915; and section 224 of the Government of India Act, 1935, as the power 

of superintendence conferred by these sections had undergone a change in section 

224 of the Government of India Act, 1935, inspiration from which was taken while 

enacting the forty-second Amendment to the Constitution. 

There is a preponderance of judicial opinion that section 107 of the Government 

of India Act, 1915 had conferred by section 224 of the Government of India Act, 1935 

was characterized as that of “administration superintendence”. The scope and power 

of superintendence under this section fell to be considered by a Division Bench of the 

Bombay High Court in Kawasji Pestonji v. Rustamji Sorabji, AIR 1949 Bombay 42. The 

Division Bench speaking through Chagla, C.J., held that a power of judicial  

superintendence did exist in the High Courts under section 224 and that if  the 

judgment of an inferior court was subject to appeal or revision, the High Court would 

stil l have the power to interfere judicially apart from merely dealing with the judgment 

in appeal and revision. It was further held that the marginal note to the section, 

namely, Administrative functions of High courts”,did not control the section and by 

reason of sub-section (2) the power of judicial superintendence was taken away only 

with regard to judgments which were not subject to appeal or revision. 

The Supreme Court had occasion to decide the nature of the power under Article 

227 in Waryam Singh v. Amarnath, AIR 1954 SC 215. In this connection, it was stated as 

below:  

  “ The  m ate r i a l  p ar t  of  Ar t i c l e 227  substan t i a l l y  r ep r oduces  

the  p r ov i s i ons  of  sec t i on  107  o f  t he  Gover nm ent  o f  I nd i a  Ac t ,  

1915 ,  excep t  t ha t  t he p ow er  of  sup er in tendence  has  b een  

ex tended  b y the  Ar t i c l e  a lso  to  t r ib una l s .  Tha t  t he  R en t  
C on t r o l l e r  and  the  D i s t r i c t  Judg e  exer c i s i ng  j u r i sd ic t i on 

under  the  Ac t   a r e   t r ib una ls  canno t   and  has   no t  b een   
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 controverted. The only question raised is as to the nature of the 

power of superintendence conferred by the Article. Reference is 

made to clause (2) of the Article in support of the contention that 

this Article only confers on the High Court administrative 

superintendence over the subordinate courts and tribunals. We are 

unable to accept this contention because clause (2) is, expressed to 

be without prejudice to the generality of the provisions in clause (1). 

Further, the preponderance of judicial opinion in India was that 

section 107 which was similar in terms to section 15 of the High 

Courts Act, 1861, gave a power of judicial  superintendence to the 

High Court apart from and independently of the provisions of other 

laws conferring revisional jurisdiction on the High Court. 

In this connection it has to be remembered that section 107 of the Government of  

India Act, 1915, was reproduced in the Government of India Act, 1935, as section 224. 

Section 224 of the 1935 Act, however, introduced sub-section (2), which was new, providing that 

nothing in the section should be construed as giving the High Court any jurisdiction to question any 

judgment of any inferior court which was not otherwise subject to appeal or revision. The idea 

presumably was to nullify the effect of the decisions of the different High Courts referred to above. 

Section 224 of the 1935 Act has been reproduced with certain modifications in Article 227 of the 

Constitution. It is signif icant to note that sub-section (2) to section 224, of the 1935 

Act has been omitted from Article 227. 

This signif icant omission has been regarded by all High Courts in India before 

whom this question has arisen. As having restored to the High Court the power of 

judicial superintendence it had under section 15 of the High Courts Act, 1861, and 

section 107 of the Government of India Act, 1915. See the cases referred to in Moti 

Lal v. The State through Shrimati Sagrawati(1).  Our attention has not been drawn to any 

case which has taken a different view and, as at present advised, we see no reason to 

take a different view. 

The following observation made by a full bench of Bombay High Court in S.D. 

Ghatge v. State of Maharashtra,  AIR 1977 Bom. 384, after referring to the aforenoted 

view expresed in Waryam Singh’s case, may also be noted:  

 “ I t  m ust  be pointed out  that  the Cour t ’ s  dec is ion that  judic ia l  

super intendence  w as vested in the H igh Cour t  under  the  

or ig inal  Ar t i c le 227 actual ly res ted on tw o g rounds:  (a)  on 

construct ion the Cour t  held that  sub-Ar t i c le (2)  d id not  af fec t  

the general i ty of  the p rov is ion contained in Sub-Ar t i c le (1) 

w hich inc luded judic ia l  super intendence and (b )  the  

p reponderance of  judic ia l  op in ion in I ndia w as that  Sect ion  107  

of  the Governm ent  of  India Act ,  1915  gave the pow er of  

judic ia l  super intendence to H igh Cour t .  Therefore,  the    
dec is ion on the point   w as pr inc ipal l y  based  on  construct ion  
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 of the Article. Further, while elaborating the second ground on 

which its decision rested the Court has observed that when Section 

107 of the 1915 Act was replaced by Section 224 in the 1935 Act,  

Sub-section (2) of Section 224 was newly introduced and the idea 

presumably was to nullify the effect of the decisions of different 

High Courts but the expression the idea presumably was itself 

clearly suggests that that was not the definite opinion of the Court. 

It is thus clear that the two decisions on which reliance was placed 

by Counsel for the Union of India do not support the contention 

urged. In our view, on pure construction of Section 224 (2) and 

amended Article 227(5) it is clear that judicial supervision or 

superintendence, though limited in extent did vest and does vest in 

the High Court”.  

Article 226 and 227 of the Constitution of India enables the Hon’ble High Court to 

pass appropriate orders where ever either the authorities are exceeding their l imit or 

are not performing their duties in accordance with law whereas, Article 226 permits the 

court to grant appropriate writs whenever the violation is alleged of any law or any 

procedure established by law or any author ity as prescribed under Article 12 of the 

Constitution of India which of course have been defined by the Hon’ble Supreme Court 

from time to time. The power vested under Article 227 is a power in the High Court of 

superintendence which enables the High Court not only to look into the orders/action 

of the courts but also of Tribunals working in its territories i.e. to say if  any 

court/Tribunal working in the territory of High Court commits any il legality while 

performing its function or does not perform its work in accordance with law then, the 

High Court in suo motu can look into the matter whether or not a petition is f i led by 

aggrieved person or not. 

However, the distinction between two powers i.e. one under Article 226 and the 

other under Article 227, is that the power to be exercised under Article 226 is in 

relation to any work done or not done by any authority as prescribed under Article 12 

of the Constitution of India whereas, the power of superintendence with respect to the 

work being done by any court/Tribunal working in the territory of the High Court in 

which, the High Court is supposed to exercise its powers. 

The difference between Articles 226 and 227 of the Constitution was well brought 

out in Umaji Keshao Meshram and ors. v. Smt. Radhikabai and anr., (1986) Supp. SCC 401. 

Proceedings under Article 226 are in exercise of the original jurisdiction of the High 

Court while proceedings under Article 227 of the Constitution are not original but only 

supervisory. Article 227 substantially reproduces the provisions of Section 107 of the 

Government of India Act, 1915 excepting that the power of superintendence has been 

extended by this Article to tribunals as well. Though the power is akin to that of an 

ordinary court of appeal, yet the power under Article 227 is intended to be used sparingly 

and only in appropriate cases for the purpose of keeping the subordinate courts  
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and tribunals within the bounds of their authority and not for correcting mere errors. 

The power may be exercised in cases occasioning grave injustice or failure of justice 

such as when (i) the court or tribunal has assumed a jurisdiction which it does not 

have, (ii) has failed to exercise a jurisdiction which it does have, such failure 

occasioning a failure of justice, and (ii i) the jurisdiction though available is being 

exercised in a manner which tantamounts to overstepping the limits of jurisdiction. 

To appreciate the distinction between the two, we can look into the judgment of 

the Apex Court, in the case of Surya Dev Rai Vs. Ram Chander Rai and Others, (2003) 6 

SCC 675  wherein, the difference between writ of certiorari under Article 226 and 

supervisory jurisdiction under Article 227 of the Constitution has been discussed. The 

power of High Court under Article 226 and power under Article 227 have been 

discussed in para 38 of the aforesaid judgment, which reads as under: 

 “38. Such like matters frequently arise before the High Courts. We 

sum up our conclusions in a nutshell,  even at the risk of repeti tion 

and state the same as hereunder:-  

(1) Amendment by Act No.46 of 1999 with effect from 01.07.2002 

in Section 115 of Code of Civil Procedure cannot and does not  

affect in any manner the jurisdiction of the High Court under 

Articles 226 and 227 of the Constitution.  

(2) Interlocutory orders, passed by the courts subordinate to the 

High Court, against which remedy of revision has been 

excluded by the CPC Amendment Act No. 46 of 1999 are 

nevertheless open to challenge in, and continue to be subject 

to, certiorari and supervisory jurisdiction of the High Court.  

(3) Certiorari, under Article 226 of the Constitution, is issued for 

correcting gross errors of jurisdiction, i.e., when a subordinate 

court is found to have acted (i) without jurisdiction - by 

assuming jurisdiction where there exists none, or (ii) in excess 

of its jurisdiction by overstepping or crossing the limits of 

jurisdiction, or (ii i) acting in flagrant disregard of law or the 

rules of procedure or acting in violation of principles of natural  

justice where there is no procedure specif ied, and thereby 

occasioning failure of justice.  

(4) Superv isory jur isdic t ion under  Ar t i c le 227 of  t he  

Const i tut ion is  exerc ised for  keep ing the subordinate  

cour ts  w i th in the bounds of  thei r  jur isdic t ion.  W hen the  

subordinate Cour t  has assum ed a ju r isdic t ion w hich         

i t  does  not  have or  has  f a i led to  exerc ise a  jur isdic t ion  



82 
 

 

 which it does have or the jurisdiction though available is being 

exercised by the Court in a manner not permitted by law and 

failure of justice or grave injustice has occasioned thereby, the 

High Court may step in to exercise its supervisory jurisdiction.  

(5) Be it a writ of certiorari or the exercise of supervisory 

jurisdiction, none is available to correct mere errors of fact or 

of law unless the following requirements are satisf ied: (i) the 

error is manifest and apparent on the face of the proceedings 

such as when it is based on clear ignorance or utter disregard 

of the provisions of law, and (ii i) a grave injustice or gross 

failure of justice has occasioned thereby.  

(6) A patent error is an error which is self-evident, i.e., which can 

be perceived or demonstrated without involving into any 

lengthy or complicated argument or a long-drawn process of 

reasoning. Where two inferences are reasonably possible and 

the subordinate court has chosen to take one view the error 

cannot be called gross or patent.  

(7) The power to issue a writ of certiorari and the supervisory 

jurisdiction are to be exercised sparingly and only in 

appropriate cases where the judicial  conscience of the High 

Court dictates it  to act lest a gross failure of justice or grave 

injustice should occasion. Care, caution and circumspection 

need to be exercised, when any of the abovesaid two 

jurisdictions is sought to be invoked during the pendency of 

any suit or proceedings in a subordinate court and the error 

though calling for correction is yet capable of being corrected 

at the conclusion of the proceedings in an appeal or revision 

preferred there against and entertaining a petition invoking 

certiorari or supervisory jurisdiction of High Court would 

obstruct the smooth f low and/or early disposal of the suit or  

proceedings. The High Court may feel  incl ined to intervene 

where the error is such, as, if  not corrected at that very 

moment, may become incapable of correction at a later stage 

and refusal to intervene would result in travesty of justice or 

where such refusal itself would result in prolonging of the lis.  

(8) The  H i g h  C our t  i n  exer c i s e  o f  ce r t i o r a r i  o r  sup er v i so r y  

j u r i sd i c t i o n  w i l l  no t  cov er t  i t se l f  i n to  a  C o ur t  o f     

Ap p ea l  an d  i nd u l g e  i n  r e - ap p r ec i a t i o n  o r  ev a l u a t i on  o f   
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 evidence or correct errors in drawing inferences or correct 

errors of mere formal or technical character.  

(9) In practice, the parameters for exercising jurisdiction to issue a 

writ of certiorari and those calling for exercise of supervisory 

jurisdiction are almost similar and the width of jurisdiction 

exercised by the High Courts in India unlike English courts has 

almost obliterated the distinction between the two jurisdictions. 

While exercising jurisdiction to issue a writ of certiorari the 

High Court may annul or set aside the act, order or 

proceedings of the subordinate courts but cannot substitute its 

own decision in place thereof. In exercise of supervisory 

jurisdiction the High Court may not only give suitable directions 

so as to guide the subordinate court as to the manner in which 

it would act or proceed thereafter or afresh, the High Court 

may in appropriate cases itself make an order in supersession 

or substitution of the order of the subordinate court as the 

court should have made in the facts and circumstances of the 

case”.  

In Chandrasekhar Singh & ors. v.  Siva Ram Singh & ors., (1979) 3 SCC 118,  the 

scope of jurisdiction under Article 227 of the Constitution came up for the 

consideration of this Court in the context of Sections 435 and 439 of the Criminal 

Procedure Code which prohibits a second revision to the High Court against decision 

in f irst revision rendered by the Sessions Judge. On a review of earlier decisions, the 

three-Judges Bench summed up the position of law as under :-  

(i) that the powers conferred on the High Court under Article 227 of the 

Constitution cannot, in any way, be curtailed by the provisions of the Code of 

Criminal procedure; 

(ii) the scope of interference by the High Court under Article 227 is restricted. 

 The power of superintendence conferred by Article 227 is to be exercised 

sparingly and only in appropriate cases in order to keep the subordinate 

Courts within the bounds of their authority and not for correcting mere errors;  

(ii i) that the power of judicial interference under Article 227 of the Constitution is 

not greater than the power under Article 226 of the Constitution;  

(iv) that the power of superintendence under Article 227 of the Constitution 

cannot be invoked to correct an error of fact which only a superior Court can 

do in exercise of its statutory power as the Court of Appeal; the High Court 

cannot, in exercise of its jurisdiction under Article 227, convert itself into a 

Court of Appeal.  
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Later, a two-judge Bench of this Court in Baby v. Travancore Devaswom Board & 

Ors., (1998) 8 SCC 310, clarif ied that in spite of the revisional jurisdiction being not  

available to the High Court, it stil l had powers under Article 227 of the Constitution of 

India to quash the orders passed by the Tribunals if  the f indings of fact had been 

arrived at by non-consideration of the relevant and material documents, the 

consideration of which could have led to an opposite conclusion. This power of the 

High Court under the Constitution of India is always in addition to the revisional 

jurisdiction conferred on it.  

DOES THE AMENDMENT IN SECTION 115 OF C.P.C HAVE ANY IMPACT ON 

JURISDICTION UNDER ARTICLES 226 AND 227? 

The Consti tution Bench in L. Chandra Kumar v. Union of India & ors., (1997) 3 SCC 

261, dealt with the nature of power of judicial review conferred by Article 226 of the 

Constitution and the power of superintendence conferred by Article 227. It was held 

that the jurisdiction conferred on the Supreme Court under Article 32 of the 

Constitution and on the High Courts under Articles 226 and 227 of the Constitution is 

part of the basic structure of the Constitution, forming its integral and essential  

feature, which cannot be tampered with much less taken away even by constitutional 

amendment, not to speak of a parliamentary legislation. A recent Division Bench 

decision by Delhi  High Court (Dalveer Bhandari and H.R. Malhotra, JJ) in Criminal Writ 

Petition NO.s.758, 917 and 1295 of 2002 Govind v. State (Govt. of NCT of Delhi) decided 

on April 7, 2003 (reported as [2003] 6 ILD 468 makes an indepth survey of decided 

cases including almost all the leading decisions by this Court and holds “The power of 

the High Court under Article 226 cannot be whittled down, nullif ied, curtailed,  

abrogated, diluted or taken either by judicial pronouncement or by the legislative 

enactment or even by the amendment of the Constitution. The power of judicial review 

is an inherent part of the basic structure and it cannot be abrogated without affecting 

the basic structure of the Constitution.” The essence of constitutional and legal 

principles, relevant to the issue at hand, has been correctly summed up by the Division 

Bench of the High Court and we record our approval of the same. 

It is interesting to recall two landmark decisions delivered by High Courts and 

adorning the judicial archives. In Balkrishna Hari Phansalkar v. Emperor, AIR 1933 

Bombay 1, the question arose before a Special Bench: whether the power of 

superintendence conferred on the High Court by Section 107 of Government of India 

Act 1915 can be controlled by the Governor-General exercising his power to legislate. 

The occasion arose because of the resistance offered by the State Government to the 

H igh Cour t  exerc is ing  i ts pow er  of  super intendence over  the Cour ts  of  

Mag is trates estab l ished under  Em ergency Pow ers Ordinance,  1932.  Chief  

Just ice Beaum ont  held that  even i f  pow er  of  rev is ion is taken aw ay,  the pow er 

of  super intendence over  the cour ts  const i tuted by the ordinance w as s t i l l  

avai lable.  The Governor -General  cannot  contro l  the  pow ers confer red on the  

H igh Cour t  by an Act  of  Imperia l  Par l iam ent .  How ever , speak ing of  the care and 

caut ion to be observed w hi le exerc ising  the pow er  of  super intendence though  

possessed by the H igh Cour t ,  the learned Chief  Just ice held that  the pow er  of  
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superintendence is not the same thing as the hearing of an appeal. An il legal 

conviction may be set aside under power of superintendence but - “we must exercise 

our discretion on judicial  grounds, and only interfere if  considerations of justice require 

us to do so.” 

In Manmatha Nath Biswas v.  Emperor, (1932-33) 37 C.W.N. 201, a conviction based 

on no legal reason and unsustainable in law came up for the scrutiny of the High Court 

under the power of superintendence in spite of right of appeal having been allowed to 

lapse. Speaking of the nature of power of superintendence, the Division Bench, 

speaking through Chief Justice Rankin, held that the power of superintendence vesting 

in the High Court under Section 107 of the Government of India Act, 1915, is not a 

limitless power available to be exercised for removing hardship of particular decisions. 

The power of superintendence is a power of known and well recognised character and 

should be exercised on those judicial principles which give it its character. The mere 

misconception on a point of law or a wrong decision on facts or a failure to mention by 

the Courts in its judgment every element of the offence, would not allow the order of 

the Magistrate being interfered with in exercise of the power of superintendence but 

the High Court can and should see that no man is convicted without a legal reason. A 

defect of jurisdiction or fraud on the part of the prosecutor or error on the “face of the 

proceedings” as understood in Indian practice, provides a ground for the exercise of 

the power of superintendence. 

The line between the two classes of case must be, however, kept clear and 

straight. In general words, the High Court’s power of superintendence is a power to 

keep subordinate Courts within the bounds of their authority, to see that they do what 

their duty requires and that they do it in a legal manner. 

The principles deducible, well-settled as they are, have been well summed up and 

stated by a two-judges Bench of this Court recently in State, through Special Cell, New 

Delhi v. Navjot Sandhu @ Afshan Guru and Ors., JT 2003 (4) SC 605, para 28, it was held:  

(i) the jurisdiction under Article 227 cannot be l imited or fettered by any Act of 
the state Legislature; 

(ii) the supervisory jurisdiction is wide and can be used to meet the ends of 
justice, also to interfere even with interlocutory order; 

(ii i) the power must be exercised sparingly, only to move subordinate courts and 
Tribunals within the bounds of their authority to see that they obey the law. 
The power is not available to be exercised to correct mere errors (whether on 
the facts or laws) and also cannot be exercised “as the cloak of an appeal in 
disguise”.  

In Shiv  Shakt i  Coop.  Housing  Soc ie ty ,  Nagpur  v .   M/s.  Swaraj  Developers  & ors. ,  
( 2003)  4  Scale  241,  another  two-Judges bench of  this  Court  dealt  w i th Section 115 
of  the C.PC. The Cour t  at  the end of  i ts judgment  noted the submission of  the 
learned counsel  for  a par ty that  even i f  the rev is ional app l ications are            
held to be not  maintainable,  there should not  be a bar  on a chal lenge being made  
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under Article 227 of the Constitution for which an opportunity was prayed to be 

allowed. The Court observed “If any remedy is available to a party, no liberty is 

necessary to be granted for availing the same.” 

It is well stated by justice Hidayatullah, that, “the power given by s.115 of the 

Code is clearly limited to the keeping of the subordinate courts within the bounds of 

their jurisdiction. It does not comprehend the power exercisable under the writ of 

prohibition or mandamus. It is also not a full power of certiorari in as much as it arises 

only in a case of jurisdiction and not in a case of error ... where there is no question of 

jurisdiction, the decision cannot be corrected for it has been ruled that a court has 

jurisdiction to decide wrongly as well as rightly. But once a f law of jurisdiction is found 

the HC need not quash and remit as is the practice in the English Law under the writ of 

certiorari but pass such order as it  thinks f it.” 

So, the amendment in S.115 of the CPC in 2002 does not affect the jurisdiction of  

the HC under Article 226 & 227 of the Constitution. The power exists untrammeled by 

the Amendment in S.115 of the CPC and available to the exercised subject to rules of 

self discipline and practice which are well settled. The application can be f iled by the 

party, or the High Court can suo motu take up the case. Application for revision can be 

f iled only in jurisdictional matters and not any other.  

4.  DISCRETIONARY POWER AND JUDICIAL REVIEW:  

As a general  rule, it is accepted that court have no power to interfere with the 

actions taken by administrative authorities in exercise of discretionary powers. In 

Small v. Moss, the Supreme Court of the United States observed: 

 “Into that f ield (of administrative discretion) the courts may not 

enter. 

Lord Halsbury also expressed the same view in Westminster Corpn. v. London & 

North Western Rly. Co.,  and observed that:  

 “where the legislature has confined the power to a particular body, 
with a discretion how it is used, it is beyond the power of any court 
to contest that discretion.”  

Thus the decision relating to social and economic policy, treaties, dissolving 

Parliament, mobilizing armed forces, etc. cannot be made the subject matter of judicial  

review.  

In the leading case of Roberts v. Hopewood, the court observed:  

 “There are many matters, which the courts are indisposed to 
question. Though they are the ultimate judges of what is lawful and 
what is unlawful to borough councils, they often accept the 
decisions of the local authority simply because they are themselves 
il l equipped to weigh the merits of one solution of a practical  
question as against another.”  



87 
 

 

In India also, the same principle is accepted and in a number of cases, the 

Supreme Court has held that courts have no power to interfere with the orders passed 

by administrative authorities in exercise of discretionary powers. However, this does 

not, mean that there is no control  over the discretion of the administration. As 

discussed above, the administrative possesses vast discretionary powers and if 

complete and absolute freedom is given, it will lead to arbitrary exercise of power. As 

it is rightly said, ‘Every power tends to corrupt and absolute power tends to corrupt 

absolutely.’  all powers have legal limits. 

Where no laws exist, men might be arbitrary and very necessary acts of 

malevolent as instances of wanton oppression. There must be control over the 

discretionary powers of the administration so that there will be a ‘government of laws 

and not of men’. It is bounden duty of courts to see that discretionary power conferred 

on the administration may not be abused and the administration should exercise them 

properly, responsibly and with a view to doing what is best in the public interest. 

It was observed in the case of Khudiram v. State of W.B., (1975) 2 SCC 81, that  

‘there is nothing like unfettered discretion immune from judicial reviewability. The truth 

is that in a Government under law, there can be no such thing as unreviewable 

discretion’ . Similar view was also seen in the case of Sheonandan Paswan v. State of  

Bihar, (1987) 1 SCC 288, as follows: 

 “The law has always frowned on uncanalised and unfettered 

discretion conferred on any instrumentality of the State and it is the 

glory of administrative law that such discretion has been through 

judicial decisions structured and regulated. 

In Delhi Transport Corpn. v. D.T.C Mazdoor Congress, 1991 Supp (1) SCC 600, in the 

concurring judgment, Sawant, J. expressed a similar view. Emphasizing on the 

desirability of putting check on discretionary powers conferred on high-ranking 

off icials, His Lordship rightly observed: 

 “There is need to minimise the scope of the arbitrary use of power 

in all walks of life. It is inadvisable to depend on the good sense of 

the individuals, however high-placed they may be. It is all the more 

improper and undesirable to expose the precious rights like the 

rights of life, l iberty and property to the vagaries of the individual  

whims and fancies. It is trite to say that individuals are not and do 

not  becom e wise because they occupy high seats  of  pow er , 

and good sense,  c i rcum spect ion and fa i rness do not  go w i th 

the posts ,  how ever  h igh they m ay be.  There is  only a  

comp laisant  presum pt ion that  those w ho occupy high posts  

have a high sense of  respons ib i l i ty.  The p resumpt ion is nei ther  

legal  nor  rat ional .  H is tory does not  suppor t  i t  and real i t y does  

not  w ar rant  i t .  In par t i cular ,  in a soc iety p ledged to uphold     

the ru le of  law ,  i t  w ould be both  unw ise and impol i t i c   to leave  
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 any aspect of its life to be governed by discretion when it can 
conveniently and easily be covered by the rule of law”. 

At the same time, however, the following observation of Benjamin N. Cardozo,  

should always kept in mind:  

 “The judge, even when he is free, is stil l not wholly free. He is not 

to innovate at pleasure. He is not a knight-errant roaming at will in 

pursuit of his own ideal of beauty or of goodness. He is to draw his 

inspiration from consecrated principles. He is not to yield to 

spasmodic sentiment, to vague and unregulated benevolence. He is 

to exercise a discretion informed by tradition, methodized by 

analogy, disciplined by system, and subordinated to “the primordial 

necessity of order in the social l ife.” Wide enough in all conscience 

is the f ield of discretion that remains.”  

Judicial Review of action and inaction should be made with caution and not in 

haste. Whenever there is a necessity for judicial action and obligation, it should be 

taken. Such action must be taken in public interest and within permissible limits. The 

Court cannot usurp or abdicate, and the parameter of judicial review must be clearly 

defined and never exceeded. Judicial  review of administrative action depends upon the 

facts and circumstances of each case. Its dimension is never closed and must remain 

f lexible. 

In the leading decision in Chief Constable of North Wales Police v. Evans, Lord 
Hailsham stated: 

 “The purpose of judicial review is to ensure that the individual 

receives fair treatment, and not to ensure that the authority, after 

according fair treatment, reaches, on a manner which it is 

authorized by law to decide for itself, a conclusion which is correct 

in the eyes of the court.”  

Lord Brightman was also of the same view. He observed: “Judicial  review is not 

an appeal from a decision, but a review of the manner in which the decision was 

made” and added that it would be an error to think that “the court sits in judgment not  

only on the correctness of the decision-making process but also on the correctness of  

the decision itself. 

Thus in almost all democratic countries it is accepted that discretion conferred on 

the administration is not unfettered, uncontrolled or non- reviewable by courts. To 

keep the administration within bounds, courts have evolved principles and imposed 

conditions and formulated tests and taking recourse to those principles, they 

effectively control the abuse or arbitrary exercise of discretionary power by the 

administration. 

5. MISCELLANEOUS ISSUES: 
Some of the issues regarding the power of the High Court will be discussed as 

under -  
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 Whether the High Court can go into questions of fact.  

 Whether question must be raised before the inferior tribunal.  

 Whether the jurisdiction under Art. 227 can be taken away by legislation or 

not.  

1.    WHETHER THE HIGH COURT CAN GO INTO QUESTIONS OF FACT –  

(1) In Deccan Merchant’s Co-op. Bank v. Dulichand Jugraj Jain, AIR 1969 SC 1320, 

sitting under Art. 227, the High Court has the jurisdiction to go into questions of 

fact, to correct the errors of jurisdiction and the like but not to upset the pure 

f indings of fact or to look into the evidence if justice so requires. It jurisdiction is  

supervisory and not appellate.  

(2)  But it would decline to do that, in the absence of clear and cogent reason, where 

the question depends upon appreciation of evidence, but was not raised before an 

appellate tribunal from which the matter is brought before the high court under 

Art. 227 but where the f indings were patently erroneous and de hors the factual 

and legal position in record, interference was held to be proper and justif ied.  

(Savita Chemicals (P) Ltd v. Dyes and Chemical Workers’  Union, (1999) 2 SCC 143).   

(3)  It would not also interfere with a f inding of fact, within the jurisdiction of the 

inferior tribunal, except where it is perverse or not based on any material  

whatever, or evidence, or it has resulted in manifest injustice.  

(4)  It would not interfere with a concurrent f indings on a question of fact requiring 

adjudication on appreciation of evidence, even though it may be jurisdictional. Of  

course, the position may be different where a question of law, such as 

interpretation of an act, is involved.  

(5)  Like Article 226, a f indings of fact arrived at by a court below may not be 

interfered with in exercise of power under Article 227, if  the same be based on 

consideration of relevant factors, and be not perverse, as stated in Venkatlal v.  

Bright Brothers Pvt. Ltd., AIR 1987 SC 1939. Similarly, if  two views, are possible 

and the trial  court has taken one view which is a possible view, the High Court 

shoyld not interfere with the f indings under Article 227 merely because another 

view is attractive.  

2. WHETHER QUESTION MUST BE RAISED BEFORE THE INFERIOR TRIBUNAL- 

As in the case of a proceeding under Art. 226, so under Art. 227, where the 

question raised goes to the jurisdiction of the inferior tribunal, or a plea of non-joinder 

which invalidates the decision, or is a question which the inferior tribunal, was not  

competent to decide, e.g., the vires or constitutionality of the statute which created it,  

the petition cannot be rejected on the ground that the petitioner should have raised the 

point before the inferior tribunal. 
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But -  

(a) Where a piece of evidence was admitted by the inferior tribunal without 

objection from the petitioner, the later will not be heard, under Art. 227, 

against the admissibility of that evidence, merely because the decision of the 

tribunal has gone against him. 

(b) The High Court will not entertain a point of fact or a question as to defect of  

parties which was not raised before the inferior tribunal. 

3. WHETHER THE JURISDICTION UNDER ART. 227 CAN BE TAKEN AWAY BY 

LEGISLATION OR NOT?  

The power of the High Court Art. 227 cannot be taken away or barred by any 

legislation short of constitutional amendment. Nor can it be barred by providing that 

the decision of an inferior tribunal shall be f inal. (Chandrasekhar Singh v. Siya Ram 

Singh, AIR 1979 SC 1 (para 13).  

CONCLUSION: 

In the light of above discussion, the Apex Court formulated a 15 point principle on 

the exercise of High Court’s jurisdiction under Article 227. The Court inter  alia held 

that in cases of property rights and in disputes between private individuals writ court 

should not interfere unless there is any infraction of statute or it can be shown, that a 

private individual is acting in collusion with a statutory authority. 

According to the author, the Supreme Court’s observations in the present case 

assumes even greater importance in the present environs when the reputation of the 

Indian judiciary is at stake. The current practice of the Bombay High Court in relation 

to Article 227 is disapprobable for the following reasons:  

(a) Judges allow indiscriminate use of Article 227 because it is painful to decide 

a case within the strict framework of general  laws and practice (as opposed 

to the supposedly inherent power of a High Court under the Consti tution) as 

it requires greater knowledge and effort to apply the general law;  

(b The instrument of Article 227 can be misused by a corrupt system of lawyers 

and judges to circumvent the law;  

(c) The above practice is against the will and intent of the Parliament in the 

sense that it is being used to revive a practice that Parliament intended to 

end by amending section 115 of the CPC;  

(d) The practice is in contempt of the decisions of the Supreme Court;  

(e) It deprives the exchequer of revenues which it would have earned by way of 

court fees in case of a suit or similar proceeding; and  

(f) It is unfair to other litigants as it delays disposal of their cases and distorts  

the process of administration of justice.  
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izHkkjh lapkyd] 

e/;izns’k jkT; U;kf;d vdkneh 
bl vf/kfu;e ds rgr xfBr fo’ks"k U;k;ky; ds fo’ks"k U;k;k/kh’k ds le{k izos’k] ryk’kh] tCrh] 

fxj¶rkjh] dks ysdj dbZ iz’u mRiUu gksrs gS vkSj muds ckjs esa fofHkUu U;k; n`"Vkar izLrqr gksrs gS ftlesa fo’ks"k 

U;k;ky; vewY; le; dbZ ckj u"V gksrk gS lkFk gh vYiek=k okys ekeys U;kf;d eftLVªsV ds U;k;ky;ksa esa 

pyrs gS vr% ogka Hkh ijs'kkuh vkrh gS vr% ;gka ge bu fo"k;ksa ij mRiUu gksus okys iz’uksa vkSj mu ij uohure 

oS/kkfud fLFkfr ds ckjs esa ppkZ djsaxsA 

I.  

vf/kfu;e dh /kkjk 41] 42 vkSj 43 bl izdkj gS %& 

¼1½ egkuxjh; eftLVªsV vFkok izFke Js.kh 

eftLVªsV vFkok bl laca/k esa jkT; ljdkj }kjk fo’ks"k rkSj ij l’kDr f}rh; Js.kh dk dksbZ eftLVªsV fdlh 

O;fDr dh fxj¶rkjh ds fy, ftlds ckjs esa bl vf/kfu;e ds varxZr nf.Mr djus ;ksX; fdlh vijk/k dks 

dkfjr djus dk mldks fo’okl gks] vFkok fdlh Hkou izog.k vFkok LFkku dh pkgs jkr esa vFkok fnu esa [kkst 

djus ds fy, okjUV tkjh dj ldrk gS] ftlesa fdlh Lokid vkS"kf/k vFkok eu% izHkkoh inkFkZ vFkok fu;af=r 

inkFkZ gksus dk mls fo’okl gks] ftlds laca/k esa bl vf/kfu;e ds varxZr nf.Mr djus ;ksX; vijk/k dkfjr 

fd;k gks vFkok dksbZ nLrkost vFkok vU; oLrq tks ml vijk/k ds deh’ku dk lk{; izLrqr dj ldrk gS] 

vFkok dksbZ voS/k :i ls vftZr lEifRr vFkok dksbZ nLrkost vFkok vU; oLrq tks fdlh voS/k :i ls vftZr 

lEifRr dks /kkj.k djus ds lk{; dks izLrqr dj ldrh gS] tks fd bl vf/kfu;e ds v/;k; 5&d ds vUrxZr 

vfHkxzg.k vFkok fLFkjhdj.k vFkok leigj.k ds fy, nk;h gksrh gSa] dks j[kk vFkok Nqik;k gSA 

¼2½ dsUnzh; mRikn 'kqYd] Lokid] lhek 'kqYd] jktLo vklwpuk foHkkxksa vFkok dsUnzh; ljdkj ds fdlh 

vU; foHkkx dk] iSjk lSU; cy vFkok l’kL= cy dks lfEefyr djrs gq,] jktif=r Js.kh dk ,slk dksbZ 

vf/kdkjh ftls dsUnzh; ljdkj }kjk] lk/kkj.k vFkok fo’ks"k vkns’k }kjk] bl laca/k esa l’kDr fd;k tkrk gS] 

vFkok jkT; ljdkj ds jktLo] vkS"kf/k fu;a=.k] mRikn 'kqYd] iqfyl vFkok fdlh vU; foHkkx dk dksbZ ,slk 

vf/kdkjh] ftls jkT; ljdkj ds lk/kkj.k vFkok fo’ks"k vkns’k }kjk bl laca/k es a l’kDr fd;k tkrk gS] 

;fn mls O;fDrxr tkudkjh vFkok fdlh O;fDr }kjk nh xbZ lwpuk vkSj fyf[kr esa yh xbZ lwpuk ls 

fo’okl djus dk dkj.k gks] fdlh O;fDr us bl vf/kfu;e ds vUrxZr nf.Mr djus ;ksX; vijk/k dkfjr 

fd;k vFkok dksbZ Lokid vkS"kf/k vFkok eu% izHkkoh inkFkZ vFkok fu;af=r inkFk Z ftlds laca/k es a bl 

vf/kfu;e ds vUrXkZr vijk/k dkfjr fd;k x;k gS vFkok dksbZ nLrkost vFkok vU; oLrq tks ml vijk/k 

ds deh’ku ds lk{; ds izLrqr dj ldrh gS vFkok dksbZ voS/k :i ls vftZr lEifRr vFkok dksb Z 

nLrkost vFkok vU; oLrq tks fdlh voS/k :i ls vftZr lEifRr dks /kkj.k djus ds lk{; dks izLrqr dj  
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ldrh gS] tks bl voS/k :i ls vftZr lEifRr dks /kkj.k djus ds lk{; dks izLrqr dj ldrh gS] tks bl 

vf/kfu;e ds v/;k; 5&d ds vUrxZr vfHkxzg.k vFkok lEkigj.k ds fy, nk;h gSa] fdlh Hkou] izog.k vFkok 

LFkku esa j[kk vFkok Nqik;k gS] vius v/khuLFk ysfdu pijklh] flikgh vFkok dkaLVscy dh Js.kh ls mPp fdlh 

vf/kdkjh dks ,sls O;fDr dks fxj¶rkj djus ds fy, vFkok fdlh Hkou] izog.k vFkok LFkku dh pkgs fnu esa 

vFkok jkr esa ryk’kh ysus ds fy, vf/kÑr dj ldsxk vFkok Lo;a ,sls O;fDr dks fxj¶rkj dj ldsxk vFkok 

,sls Hkou] izogj.k vFkok LFkku dh ryk’kh ys ldsxkA 

¼3½ vf/kdkjh ftls mi&/kkjk ¼1½ ds vUrxZr okjUV izsf"kr fd;k x;k vkSj vf/kdkjh ftls fxj¶rkjh djus 

vFkok ryk’kh ysus ds fy, vf/kÑr fd;k x;k gks vFkok vf/kdkjh ftls mi&/kkjk ¼2½ ds vUrxZr bl izdkj ls 

vf/kÑr fd;k x;k] /kkjk 42 ds vUrxZr dk;Z djus okys vf/kdkjh dh lHkh 'kfDr;k¡ mlds ikl gksxhA 

 ¼1½ dsUnzh; mRikn 'kqYd] Lokid lhek 'kqYd] jktLo vklwpuk foHkkxksa vFkok dsUnzh; ljdkj ds fdlh 

vU; foHkkx dk] iSjk lSU; cy vFkok l’kL= cy Hkh lfEefyr djrs gq,] dksbZ ,slk vf/kdkjh ¼tks fdlh 

pijklh] flikgh vFkok dkaLVscy dh Js.kh ls mPp vf/kdkjh gks½] ftls dsUnzh; ljdkj }kjk] lk/kkj.k vFkok 

fo’ks"k vkns’k }kjk bl laca/k esa l’kDr fd;k tkrk gSa] vFkok jkT; ljdkj ds jktLo] vkS"kf/k fu;U=.k] 

mRikn&’kqYd] iqfyl vFkok fdlh vU; foHkkx dk dksbZ ,slk vf/kdkjh ¼tks fdlh pijklh] flikgh vFkok 

dkaLVscy dh Js.kh ls mPp vf/kdkjh gks½] ftls jkT; ljdkj ds lk/kkj.k vFkok fo’ks"k vkns’k }kjk bl laca/k esa 

l’kDr fd;k tkrk gSa] ;fn mls O;fDrxr tkudkjh vFkok fdlh O;fDr }kjk nh xbZ lwpuk vkSj fyf[kr esa yh 

xbZ lwpuk ls fo’okl djus dk dkj.k gks fd fdlh O;fDr us bl vf/kfu;e ds vrxZr nf.Mr djus ;ksX;  

vijk/k dkfjr fd;k vFkok dksbZ Lokid vkS"kf/k vFkok eu% izHkkoh inkFkZ vkSj fu;fU=r inkFkZ ftlds laca/k esa 

bl vf/kfu;e ds vUrxZr vijk/k dkfjr fd;k x;k gSa] vFkok dksbZ voS/k :i ls vftZr lEifRr vFkok dksbZ 

nLrkost vFkok vU; oLrq tks fdlh voS/k :i ls vftZr lEifRr dks /kkj.k djus ds lk{; dks izLrqr dj 

ldrh gSa] tks bl vf/kfu;e ds v/;k; 5&d ds vUrxZr vfHkxzg.k vFkok fLFkjhdj.k vFkok leigj.k ds fy, 

nk;h gSa] fdlh Hkou] izog.k vFkok ifjosf"Vr LFkku esa lw;ksZn; vFkok lw;kZLr ds e/; j[kk vFkok Nqik;k gS& 

¼d½ fdlh ,sls Hkou] izogj.k vFkok LFkku esa izos’k dj ldsxk vkSj ryk’kh ys ldsxk( 

¼[k½ izfrjks/k ds ekeys esa] fdlh njokts dks rksM+ ldsxk vkSj bl izfof"V dks djus ds fy, fdlh vU; ck/kk 

dks gVk ldsxk( 

¼x½ ,slh vkS"kf/k vFkok inkFkZ vkSj mlds mRiknu esa iz;qDr lHkh lkefxz;ksa vkSj fdlh vU; lkexzh vkSj fdlh 

tkuoj vFkok izogj.k dks vfHkxf̀gr dj ldsxk] ftlds fy, bl  

vf/kfu;e ds varxZr vf/kgj.kh; fd;s tkus ds fy, fo’okl djus dk dkj.k gks]                

bl vf/kfu;e ds vUrxZr nf.Mr djus ;ksX; fdlh vijk/k ds deh’ku ds lk{; dks izLrqr dj  
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 ldsxk vFkok fdlh voS/k :i ls vftZr lEifRr dks /kkj.k djus ds lk{; dks izLrqr dj ldsxk] tks fd 

bl vf/kfu;e ds v/;k; 5&d ds vUrxZr vfHkxzgj.k vFkok fLFkjhdj.k vFkok leigj.k ds fy, nk;h gS( 

vkSj 

¼?k½ fu:) dj ldsxk vkSj ryk’kh ys ldsxk vkSj ;fn og mi;qDr lksprk gS] fdlh O;fDr dks fxj¶rkj dj 

ldsxk] ftlds fy, mlds ikl fo’okl djus dk dkj.k gks fd mlus bl  

vf/kfu;e ds vUrxZr n.fMr djus ;ksX; fdlh vijk/k dks dkfjr fd;k% 

¿ijUrq fufeZr vkS"kf/k;ksa ds fuekZrk vFkok eu%izHkkoh inkFkZ vFkok fu;af=r inkFkZ ds vuqKk /kkjd ds ckjs esa 

fdl tks bl vf/kfu;e ds v/khu vFkok mlds varxZr cuk, x, fdlh fu;e vFkok vkns’k ds v/khu iznku 

fd;k x;k] ml vf/kdkjh dh vksj ls 'kfDr;ksa dk bLrseky fd;k tk,xk tks mi&fujh{kd ds uhps ds Lrj dk 

ugha gksa% ijUrq ;g vkSjÀ ml vf/kdkjh ds ikl fo’okl djus dk dkj.k gks fd ryk’kh okjUV vFkok izkf/kdkj 

vijk/kh dks cpus ds fy, lqfo/kk ds lk{; ds Nqiko ds fy, volj iznku fd, fcuk izkIr ugha fd;k tk ldrk] 

og vius fo’okl ds  

vk/kkjksa dks vfHkysf[kr djus ds i’pkr~ lw;kZLr vkSj lw;ksZn; ds e/; fdlh Hkh le; ml Hkou] izogj.k vFkok 

ifjosf"Vr LFkku esa izos’k dj ldsxk vkSj ryk’kh ys ldsxkA 

¼2½ tc dksbZ vf/kdkjh mi&/kkjk ¼1½ ds vUrxZr fdlh lwpuk dks fyf[kr esa fy[krk gSa vFkok mlds 

ijUrqd ds vUrxZr vius fo’okl ds fy, vk/kkjksa dks vfHkysf[kr djrk gSa] og 72 ?k.Vksa ds Hkhrj mldh ,d 

izfr vius vO;ofgr mPp vf/kdkjh dks HkstxkAÀ 

 

¼d½ fdlh yksd LFkku esa vFkok vfHkogu esa] fdlh Lokid vkSk"kf/k vFkok eu% izHkkoh inkFkZ vFkok 

fu;fU=r inkFkZ ftlds laca/k esa mlds ikl fo’okl djus dk dkj.k gSa fd bl vf/kfu;e ds varxZr nf.Mr 

djus ;ksX; vijk/k dks dkfjr fd;k vkSj ml vkS"kf/k vFkok inkFkZ ds lkFk] fdlh tho&tUrq] izogj.k vFkok 

oLrq tks bl vf/kfu;e ds vUrxZr vf/kgj.kh; gSa] fdlh nLrkost vFkok vU; oLrq] ftlds fy, mlds ikl 

fo’okl djus dk dkj.k gSa] bl vf/kfu;e ds vUrxZr nf.Mr djus ;ksX; vijk/k ds deh’ku ds lk{; dks 

izLrqr dj ldsxk] vFkok dksbZ nLrkost vFkok vU; oLrq] tks fdlh voS/k :i ls vftZr lEifRr dks /kkj.k 

djus ds lk{; dks izLrqr dj ldxk] tks bl vf/kfu;e ds v/;k; 5&d ds vUrxZr vfHkxzg.k vFkok 

fLFkjhdj.k vFkok leigj.k ds fy, nk;h gS( vfHkx`fgr dj ldsxk( 

¼[k½ fdlh O;fDr dks fu:) dj ldsxk vkSj ryk’kh ys ldxk] ftl ds fy, mlds ikl fo’okl djus 

dk dkj.k gks fd mlus bl vf/kfu;e ds vUrxZr nf.Mr djus ;ksX; fdlh  

vijk/k dks dkfjr fd;k] vkSj ;fn ,sls O;fDr ds ikl mlds vkf/kiR; esa dksbZ Lokid vkS"kf/k vFkok eu% izHkkoh 

inkFkZ vFkok fu;fU=r inkFkZ gks vkSj ,slk vkf/kiR; voS/kkfud izrhr gksrk gS] mls vkSj mlds lkFk ds fdlh 

vU; O;fDr dks fxj¶rkj dj ldsxkA
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 bl /kkjk ds iz;kstuksa ds fy,] vfHkO;fDr ^^yksd LFkku^^ esa fdlh yksd izog.k] gksVy] 

nqdku vFkok vU; LFkku lfEefyr gksrk gSa] tks turk }kjk iz;qDr fd;s tkus ds fy, vk’kf;r gksrk gSa vFkok 

ftl LFkku rd turk igaqp ldrh gSaAÀ 

 

/kkjk 41¼1½ vf/kfu;e ds rgr okjaV dkSu tkjh dj ldrk gS \ 

dHkh&dHkh mDr iz’u fo’ks"k U;k;k/kh’k egksn; ds le{k mRiUu gksrk gS fd D;k os ryk’kh okjaV tkjh dj 

ldrs gS\ D;ksafd /kkjk 41 ¼1½ esa dsoy egkuxj eftLVªsV ;k izFke Js.kh eftLVªsV ;k fo’ks"k :i ls l'kDr 

f}rh; Js.kh eftLVªsV dk mYys[k gSA U;k; n`"Vkar 

 esa ;g izfrikfnr fd;k x;k gS fd fo’ks"k U;k;ky; dks /kkjk 41 vf/kfu;e ds rgr 

xSj tekurh okjaV tkjh djus dh 'kfDr gSA /kkjk 36 , vf/kfu;e ls ;g fcYdqy Li"V gS vkSj /kkjk 36 , 

vf/kfu;e /kkjk 41 ¼1½ vf/kfu;e ds rgr fo’ks"k U;k;ky; }kjk okjaV tkjh djus dh 'kfDr dks lhfer ugha 

djrs gSA 

vr% ;fn fxj¶rkjh ;k ryk’kh okj.V ds fy, vkosnu pkgs eftLVªsV dks fd;k tk;s ;k fo’ks"k U;k;k/kh’k 

dks fd;k tk;s mUgsa rRdky dk;Zokgh djuk pkfg,A bl ckjs esa Hkzfer ugha gksuk pkfg, fd ;s 'kfDr;k¡ dkSu 

iz;ksx djsxkA 

 

iz’u & D;k ;g izko/kku vkKkid gS \ 

fo’ks"k U;k;ky; ds le{k ;g iz’u izk;% mRiUu gksrk gS fd D;k /kkjk 42 ¼2½ ds vuqlkj  

/kkjk 42 ¼1½ ds rgr izkIr lwpuk dks ys[kc) djuk vkSj mldh izfrfyfi mPp vf/kdkjh dks Hkstuk vkKkid gS 

\ 

U;k; n`"Vkar  ikap U;k;ewfrZx.k 

dh ihB us fu.kZ; pj.k 34 esa ;g izfrikfnr fd;k gS ;fn /kkjk 41 ¼2½ vkSj /kkjk 42 ¼2½ vf/kfu;e ds rgr 

lwpuk dks vfHkfyf[kr djus dks vkKkid izko/kku ds :i esa vFkkZUo;u fd;k x;k rks ;g vR;ko';d 

ifjfLFkfr;ksa dh vfoyacrk dks iaxw cuk nsxk vkSj nkafMd ryk’kh vkSj tCrh dks ¼tks fd mDr vR;ko’;d 

ifjfLFkfr;ksa esa dh tkuh pkfg;s Fkh½ O;FkZ dj nsxkA bu izko/kkuksa dk vijkf/k;ksa }kjk nks"keqfDr dk ,d cM+k 

vk/kkj cuk dj nq:i;ksx ugha gksus nsuk pkfg;sA ifj.kke Lo:i bu izko/kkuksa dks foosdh; ;k Discretionary 

ds :i esa ysuk pkfg;s tks dh vf/kfu;e ds nq:i;ksx dks psd djus ds fy;s gks u dh Mªx ekfQ;k dks cp 

fudyus nsus ds fy;sA 

mDr laoS/kkfud ihB ds U;k; ǹ"Vkar ds mDr iSjk esa bu izko/kkuksa dk foosdh; cryk;k gS lkFk gh fu.kZ; 

pj.k 33 esa ;g Hkh cryk;k gS vf/kfu;e esa 02-10-2001 ls /kkjk 42 esa la’kks/ku fd;k x;k gS vkSj 72 ?kaVs ds 

Hkhrj izkIr lwpuk dh izfrfyfi mPp vf/kdkjh dks Hkstus dk izko/kku fd;k x;k gS la’kks/ku ls igys mPp 

vf/kdkjh dks izkIr lwpuk dh izfrfyfi rRdky Hkstus dk izko/kku Fkk fo/kkf;dk us tks NwV nh gS og vf/kfu;e 

ds mn~ns’; dks izkIr djus ds fy;s fn;k tkuk Li"V gksrk gS vkSj bl izko/kku ds vkKkid gksus dk mRrj bl 

la’kks/ku ds izdk’k esa fn;k tkuk pkfg;sA 
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iz’u & D;k /kkjk 42 ¼2½ vf/kfu;e dk iw.kZr% vuuqikyu ;k total non-compliance vuqer gS \ 

mDr U;k; n`"Vkar  esa ;g izfrikfnr fd;k 

gS fd /kkjk 42 ¼2½ dk iw.kZr% vuuqikyu vuqefr ;ksX; ugha gS fdUrq foyac ls ikyu vkSj ,sls foyac dk 

larks"ktud Li"Vhdj.k ns nsuk /kkjk 42 dk Lohdkj ;ksX; vuqikyu gksxk mnkgj.k ds fy;s ;fn foyac fd;k 

x;k rks bldk ifj.kke ;g gksxk dh vfHk;qDr Hkkx tk;sxk ;k inkFkZ ;k lk{; u"V dj nh tk;sxh ;k ml 

LFkku ls gVk yh tk;sxh ,slh ifjfLFkfr esa izkIr lwpuk dks vfHkfyf[kr u djuk ;k mldh izfrfyfi rRdky 

ofj"B vf/kdkjh dks u Hkstuk /kkjk 42 dk mYya?ku ugha le>k tk;sxkA fdUrq iqfyl vf/kdkjh dks tc lwpuk 

izkIr gqbZ Fkh rc og iqfyl Fkkus ij Fkk vkSj mlds ikl dk;Zokgh djus ds fy;s i;kZIr le; Fkk mlds ckn Hkh 

mlus izkIr lwpuk dks vfHkfyf[kr ugha fd;k mldh izfrfyfi ofj"B vf/kdkjh dks ugha Hksth rc ;g ,d 

lansgkLin ifjfLFkfr gksxh vkSj /kkjk 42 dk ;g Li"V mYya?ku gksxkA blh izdkj tgka iqfyl  

vf/kdkjh us izkIr lwpuk dks u rks vfHkfyf[kr fd;k vkSj u mldh izfrfyfi vius ofj"B vf/kdkjh dks Hksth rc 

Hkh bls /kkjk 42 dk Li"V mYya?ku ekuk tk;sxkA 

/kkjk 42 dk i;kZIr ;k rkfRod vuqikyu fd;k x;k ;k ugha ;g ,d rF; dk iz'u gS tks izR;sd ekeys ds 

rF;ksa ds vk/kkj ij fujkÑr gksxkA 

bl ekeys esa fu.kZ; pj.k 35 esa ;g Hkh izfrikfnr fd;k x;k gS fd /kkjk 42¼1½ vkSj /kkjk 42¼2½ vf/kfu;e 

dk vuqikyu tks dh izkIr lwpuk dks vfHkfyf[kr djus vkSj mldh izfrfyfi ofj"B vf/kdkjh dks Hkstus ds ckjs 

esa gS og izos’k] ryk’kh vkSj tCrh ls igys gksuk pkfg;s fdUrq fo’ks"k ifjfLFkfr;ksa esa tgka vR;ko’;d fLFkfr gks 

ogka lwpuk dks vfHkfyf[kr djuk vkSj mldh izfrfyfi ofj"B vf/kdkjh dks Hkstuk ,d ;qfDr;qDr le; ds fy;s 

LFkfxr fd;k tk ldrk gS tks dh izos’k ryk’kh vkSj tCrh ds ckn dk le; gksxk D;ksafd vR;ko';drk vkSj 

Rofjr dk;Zokgh dk iz’u gksrk gSA 

U;k;n`"Vkar  ds 

vuqlkj tc iqfyl vf/kdkjh dLcs esa isVªksy fM;wVh ij Fkk rc mls lwpuk feyh mlus ok;jySl ij vius ofj"B 

vf/kdkjh dks lwpuk nh ifjfLFkfr;k¡ vR;ko’;d Fkh bls rkfRod vuqikyu ekuk tk;sxkA 

U;k;n`"Vkar  ds vuqlkj vf/kÑr 

vf/kdkjh us lwpuk izkIr gksus ij mls fy[kk vkSj ofj"B vf/kdkjh dks izfrfyfi Hkh Hksth vr% /kkjk 42 dk 

vuqikyu u djus dk rdZ vekU; fd;k x;kA 

U;k; n`"Vk ar            

ds vuqlkj /kkjk 42 dk iw.k Zr% ikyu u djuk vuqer ugha gS iw.k Zr% ikyu u gksus ij vfHk;qDr ds fgrks a  
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ij izfrdwy izHkko iM+us dk iz’u vrkfRod gks tkrk gSA foyac ls vuqikyu djuk o foyac larks"ktud 

Li"Vhdj.k nsus ls bl izko/kku dk vuqikyu gksuk Lohdkj fd;k tk ldrk gSA 

U;k; n`"Vkar jke ukjk;.k jk;dokj fo:) LVsV vkWQ ,e-ih-] vkbZ-,y-vkj- 2011  

,e-ih- 3167 ds vuqlkj /kkjk 42 dk iw.kZr% vuqikyu u djuk bl izko/kku dk mYya?ku gSA 

 

dHkh&dHkh ;g iz'u mRiUu gksrk gS fd D;k /kkjk 57 vf/kfu;e ds rgr fxj¶rkjh vkSj tCrh dk izfrosnu 

ofj"B vf/kdkjh dks Hkst nsuk /kkjk 42 ¼2½ vf/kfu;e dk vuqikyu ekuk tk ldrk gS \ 

U;k; n`"Vkar  ds vuqlkj /kkjk 57 

vf/kfu;e dh fjiksVZ Hkstuk /kkjk 42 dk vuqikyu ugha gSA /kkjk 42 o 57 i`Fkd izko/kku gS ;s vkil esa tqM+s gq;s 

ugha gSA ;s izko/kku fHkUu&fHkUu {ks= esa vkSj fHkUu&fHkUu LVst ij ykxw gksrs gS ;s varj /;ku esa j[kuk pkfg;sA 

 

D;k /kkjk 42¼2½ dk vuqikyu u djus ls vfHk;qDr ds fgrksa ij izfrdwy vlj fxjrk gS \ U;k; n`"Vkar 

 ds vuqlkj  

/kkjk 42 dk iw.kZr% ikyu u djuk vuqer ugha gS iw.kZr% ikyu u gksus ij vfHk;qDr ds fgrksa ij izfrdwy izHkko 

iM+us dk iz'u vrkfRod gks tkrk gSA foyac ls vuqikyu djuk o foyac larks"ktud Li"Vhdj.k nsus ls bl 

izko/kku dk vuqikyu gksuk Lohdkj fd;k tk ldrk gSA 

bl izdkj ;fn /kkjk 42¼2½ vf/kfu;e dk vuqikyu ;fn iwjh rjg ls ugha fd;k x;k rks ;g vfHk;kstu ds 

fy, ?kkrd gksrk gSA ysfdu vuqikyu ;fn foyac ls fd;k gS vkSj foyac dk Li"Vhdj.k Hkh fy;k x;k gS rks ;g 

?kkrd ugha gksrk gSA 

 

/kkjk 42 dk vuqikyu gqvk ;k ugha ;g izkjafHkd Lrj ij fopkj esa ugha fy;k tk ldrk tc vfHk;kstu 

dk izek.k is’k gks tkrk gS vkSj lk{; ewY;kadu dh LVst vkrh gS ml le; bl iz’u dks fopkj esa fy;k tk 

ldrk gS D;ksafd ;g rF; dk iz’u gSA bl laca/k esa U;k;n`"Vkar 

 voyksduh; dbZ ckj tekur ij ;k vkjksi ij fopkj djrs le; Hkh /kkjk 

42 dk vuqikyu u djus dk rdZ j[kk tk ldrk gS tks ml LVst ij ekU; fd;s tkus ;ksX; ugha gksxkA 

 

dqN ifjfLFkfr;k¡ ,slh gksrh gS ftuesa /kkjk 42 ¼2½ dk vuqikyu vko’;d ugha gksrk gS tks bl izdkj gS%& 



97 
 

 

1- tc ryk’kh vkSj tIrh jktif=r vf/kdkjh }kjk dh tkrh gS rc /kkjk 42 ¼2½ vf/kfu;e dk vuqikyu 

vko’;d ugha gksrk gS D;ksafd vf/kfu;e esa jktif=r vf/kdkjh ij vis{kkÑr  

vf/kd fo’okl n’kkZ;k x;k gS bl laca/k esa U;k;n`"Vkar 

 voyksduh; gSA bl laca/k esa U;k;n`"Vkar 

 Hkh voyksduh; gSA 

2- U;k;n`"Vkar  esa Hkh ;g 

izfrikfnr fd;k x;k gS fd jktif=r vf/kdkjh ds fy, /kkjk 42 ds rgr mlds ofj"B vf/kdkjh dks lwpuk 

Hkstuk vko’;d ugha gSA 

3- U;k;n`"Vkar  ds 

vuqlkj tgk¡ ryk’kh Mk;jsDVj vkWQ jsosU;w baVsfytsl ds vf/kdkfj;ksa }kjk yh xbZ ftudk mYys[k /kkjk 41 esa 

fd;k x;k gS muds fy, /kkjk 42 dk vuqikyu djuk vko’;d ugha gSA 

4- U;k;n`"Vkar  ds vuqlkj 

tc vf/kÑr vf/kdkjh }kjk ryk’kh vkSj tIrh dh tkrh gS rc /kkjk 41 ds izko/kku ykxw gksrs gS /kkjk 42 ds 

izko/kku ykxw ugha gksrs gS vkSj naizla- ds izko/kkuksa dh dBksj vuqikyu vko’;d ugha gksrh gSA 

5- U;k;n`"Vkar  ds vuqlkj 

vfHk;qDr yksd ekxZ ij cSBk Fkk ogk¡ ryk’kh vkSj tIrh dh xbZ rc /kkjk 42¼2½ vf/kfu;e dk vuqikyu 

vko’;d ugha gSA 

bl ekeys esa ;g Hkh vfHkfu/kkZfjr fd;k x;k gS fd vUos"k.k vf/kdkjh ds fy, uD’kk ekSdk cukuk 

vko’;d ugha gSA 

6- U;k;n`"Vkar  ds vuqlkj cl dh la;ksx o’k 

ryk’kh ;k pkUl fjdojh yksd ekxZ ij dh xbZ /kkjk 42 ykxw ugha gksxhA 

7- U;k;n`"Vkar  ds 

vuqlkj lafnX/k okguksa dh lkekU;r% dh tkus okyh ryk’kh esa ,d Vsadj ls eknd inkFkZ tIr gqvk ,sls esa 

ryk’kh okj.V ysus ds izko/kku ykxw ugha gksrs gSA ml ekeys esa ;g Hkh dgk x;k dh Mh-vkbZ-th- us ih,lvkbZ 

dks ,d lwpuk nh dh ,d ftys ls ,d okgu eknd inkFkZ ysdj xqtj ldrk gS ;g ,d lkekU; lwpuk Fkh 

ftldks /kkjk 42 ds rgr ys[kc) djuk vko’;d ugha ekuk x;kA 

8- U;k;n`"Vkar 

 ds vuqlkj tgk¡ vuqla/kku vf/kdkjh dks vU; vijk/k ds vuqla/kku es ;k fu;fer isVªksfyax ds nkSjku 

lafnX/k inkFkZ dk vkf/kiR; Kku esa vkrk gS ogk¡ /kkjk 42 dk vuqikyu vko’;d ugha gksrk gSA 
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9- U;k;n`"Vkar  ds vuqlkj tc 

iz/kku vkj{kd vU; vijk/k dk vuqla/kku dj jgk Fkk ml nkSjku fuf"k) inkFkZ tIr gqvk /kkjk 42 ykxw ugha 

gksxh D;ksafd mls dksbZ iwoZ lwpuk ugha FkhA 

10- U;k;n`"Vkar  lIyhesaV 

237 ds vuqlkj iqfyl vf/kdkjh tc isVªksy fM;wVh ij Fkk rc mls lwpuk feyh mlus yksd LFkku ij okgu 

jksdk vkSj ryk’kh vkSj tIrh dh /kkjk 42 dk vuqikyu vko’;d ugha gSA bl ekeys esa ;g Hkh dgk x;k tgk¡ 

jktif=r vf/kdkjh Lo;a ryk’kh ysrk gS rc Hkh /kkjk 42 ykxw ugha gksrh gSA 

11- U;k;n`"Vkar  ds vuqlkj yksd 

LFkku ls ,e-ih- ,l-vkj-Vh ds cl ls tIrh dh xbZ /kkjk 42 ykxw ugha gksxh /kkjk 43 ykxw gksxhA 

12- yksd LFkku ls jktif=r vf/kdkjh dh mifLFkfr esa ryk’kh /kkjk 42 ¼2½ ykxw ugha gksxhA bl laca/k esa 

xksiky 'kekZ fo:) lh-ch-vkbZ-] vkbZ,yvkj 2008 ,e-ih- 131 voyksduh; gSA 

13- tgk¡ /kkjk 41 ¼1½ vf/kfu;e ds okj.V ds v/khu dksbZ vf/kdkjh ryk’kh ysrk gS rc mlds }kjk lwpuk 

dks vfHkfyf[kr djus dh vfuok;Zrk ugha gksrh gS D;ksafd og ryk’kh okj.V izkIr djus ds vkosnu esa gh vius 

fo’okl ds vk/kkj ij vfHkfyf[kr dj nsrk gS vr% mlds fy, fQj ls izkIr lwpuk ys[kc) djuk dsoy nksgjko 

dgk tk;sxkA 

 

tc ryk’kh yksd LFkku ij yh tkrh gS rc /kkjk 42 ykxw ugha gksrh gS cfYd /kkjk 43 ykxw gksrh gS bl 

laca/k esa U;k;kn`"Vkar 

 voyksduh; gS tks ,;j iksVZ ij dh xbZ ryk’kh vkSj tIrh ds ckj esa gSA 

U;k;n`"Vkar  ds vuqlkj yksd 

LFkku ij yksd okgu ds tk¡p esa Vasdj dh ryk’kh ls ikih gLd cjken gqbZ dksbZ iwoZ lwpuk ugha Fkh okgu dh 

lkekU; izfØ;k esa tk¡p dh xbZ Fkh /kkjk 42 vkSj 50 ykxw ugha gksxh cfYd /kkjk 43 ykxw gksxhA 

U;k;n`"Vkar  ds vuqlkj 

fdlh Hkou] izog.k ;k LFkku dh ryk’kh fdlh fuf"k) inkFkZ ds ckjs esa lw;kZLr ,oa lw;ksZn; ds chp ysus esa /kkjk 

42 ykxw gksrh gS tcfd /kkjk 43 yksd LFkku ij ryk’kh vkSj tIrh ds ckjs esa ykxw gksrh gSA 

lwpuk dks fy[kuk vkSj 72 ?kaVs dh Hkhrj mldh izfrfyfi ofj"V dks Hkstuk /kkjk 42 esa t:jh gS /kkjk 43 

esa ugha gSA bl ekeys esa /kkjk 42 vkSj 43 dks Li"V fd;k x;k gSA 
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U;k;n`"Vkar  ds vuqlkj 

gksVy ,d yksd LFkku gS ysfdu ml gksVy esa ;fn ,d O;fDr ,d dejs dks vkD;wikbZ ¼vius vkf/kiR; esa½ fd;s 

gq, gS rks og dejk yksd LFkku ugha gSA /kkjk 42 dh lwpuk u rks ys[kc) dh u ofj"B vf/kdkfj;ksa dks Hksth 

nks"k flf) vikLr dh xbZA 

U;k;n`"Vkar  ds vuqlkj gksVy 

,d yksd LFkku gS mldh ryk’kh esa /kkjk 42 ykxw ugha gksxh /kkjk 43 ykxw gksxhA 

 

U;k;n`"Vkar  ds 

vuqlkj izs"k.k uEcj dh fof’kf"V;k u cryk ikuk xokg ds ofj"B vf/kdkjh dks lwpuk Hkstus laca/kh dFkuksa dks 

vfo’oluh; ugha cuk nsrk gSA 

 

U;k;n`"Vkar  ds vuqlkj tIrh 

iapukek ekSds ij u cuk dj dLVe foHkkx ds dk;kZy; esa cuk;k x;k iwjh izfØ;k esa vfHk;qDr mifLFkr Fkk ,sls 

vfHk;ksx ugha Fks fd vf/kdkfj;ksa us tIr lkeku esa dqN feykoV dh gSA vfHk;qDr ds fgrksa ij dksbZ izfrdwy 

vlj ugha gqvk gS nks"kflf) mfpr ikbZ xbZA 

 

U;k;n`"Vkar  rhu 

U;k;ewfrZx.k dh ihB vkSj U;k;n`"Vkar 

rhu U;k;ewfrZx.k dh ihB us mDr varj dks U;k;n`"Vkar 

ikap U;k;ewfrZx.k dh ihB fu.kZ; pj.k 35 esa Li"V fd;k gS vkSj ;g 

vfHker fn;k gS nksuksa U;k;n`"Vkar esa muds rF;ksa ds vk/kkj ij vfHker fn;k x;k gSA lktu vczkg~e /kkjk 42 esa 

la’kks/ku ds ckn dh fLFkfr dks Li"V djrk gS tcfd vCnqy jf’kn dk ekeyk /kkjk 42 esa la’kks/ku ds iwoZ dk gSA 

 

U;k;n`"Vkar  lafo/kku ihB ds 

vuqlkj bu izko/kkuksa dk vuqikyu u djus ls fopkj.k nwf"kr ugha gksrk gS ;fn ,sls vuqikyu u djus ls 

vfHk;qDr ds fgrksa ij dksbZ izfrdwy vlj u fxjrk gks fu.kZ; pj.k 33 bl ckjs esa voyksduh; gSA 

 

U;k;n`"Vkar  ds vuqlkj 

iqfyl deZpkjh ds iap xokg gksus ij dksbZ fof/kd ck/kk ugha gSA 
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dHkh&dHkh ,slh fLFkfr curh gS fd dksbZ Hkh O;fDr iap xokg cuus dks rS;kj ugha gksrk gS ,sls esa iqfyl 

vf/kdkjh ;k deZpkjh dks iap xokg cukuk iM+rk gS bls /;ku esa j[kuk pkfg,A 

bl laca/k esa U;k;n`"Vkar  Hkh 

voyksduh; gSA 

II.   

bl laca/k esa /kkjk 50 vf/kfu;e /;ku esa j[kuk gksrh gS tks fd bl izdkj gS %& 

 ¼1½ tc /kkjk 42 ds v/khu 

lE;d~ :i ls izkf/kÑr dksbZ vf/kdkjh] /kkjk 41] /kkjk 42 ;k /kkjk 43 ds mica/kksa ds  

v/khu fdlh O;fDr dh ryk’kh ysus okyk gS rc og] ,sls O;fDr dks ;fn ,slk O;fDr ,slh vis{kk djs rks] fcuk 

vuko’;d foyac ds /kkjk 42 esa mfYyf[kr fdlh foHkkx ds fudVre jktif=r vf/kdkjh ;k fudVre eftLVªsV 

ds ikl ys tk,xkA 

¼2½ ;fn ,slk vis{kk dh tkrh gSa rks vf/kdkjh ,sls O;fDr dks rc rd fu:) j[k ldsxk tc rd og mls 

mi&/kkjk ¼1½ esa fufnZ"V jktif=r vf/kdkjh ;k eftLVªsV ds le{k ugha ys tk ldrkA 

¼3½ ;fn ,slk jktif=r vf/kdkjh ;k eftLVªsV] ftlds le{k dksbZ ,slk O;fDr yk;k tkrk gSa] ryk’kh ds 

fy, dksbZ mfpr vk/kkj ugha ikrk gSa rks og ,sls O;fDr dks rRdky mUeksfpr dj nsxk fdUrq vU;Fkk og funs’k 

nsxk fd ryk’kh yh tk,A 

¼4½ fdlh L=h dh ryk’kh] L=h ls fHkUu fdlh vU; O;fDr }kjk ugha yh tk,xhA 

¼5½ tc /kkjk 42 ds vUrxZr iw.kZ :i ls vf/kÑr vf/kdkjh ds ikl fo’okl djus dk dkj.k gks fd ml 

O;fDr ftldh ryk’kh yh tk jgh gSa] ds dCts esa fdlh Lokid vkS"kf/k vFkok eu% izHkkoh inkFkZ vFkok fu;fU=r 

inkFkZ vFkok oLrq vFkok nLrkost dks mls vyx fd, fcuk] ftldh ryk’kh yh tkuh gSa] utnhdh jktif=r 

vf/kdkjh ;k eftLVªsV ds ikl ryk’kh djus ds fy, ys tkuk laHko ugha gSa] rks utnhdh jktif=r vf/kdkjh ;k 

eftLVªsV ds ikl ml dks ys tkus dh ctk;] og ml O;fDr dh ryk’kh ys ldsxk] ftl izdkj ls n.M izfØ;k 

lafgrk] 1973 dh /kkjk 100 ds vUrxZr iznku fd;k x;k gSA 

¼6½ mi&/kkjk ¼5½ ds vUrxZr ryk’kh ysus ds i’pkr~ vf/kdkjh ml fo’okl ds fy, dkj.kksa dks vfHkysf[kr 

djsxk] ftlds dkj.k ryk’kh dh vko’;drk gqbZ vkSj 72 ?kaVksa ds Hkhrj] mldh ,d izfr vius mPpre vf/kdkjh 

dks HkstsxkA 

 

/kkjk 50 O;fDr dh ryk’kh ds ckjs esa gS bl izko/kku fd izÑfr dk iz’u izk;% fo’ks"k U;k;ky; ds le{k 

mRiUu gksrk gSA 
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U;k;n`"Vkar  ikap 

U;k;ewfrZx.k dh ihB ds le{k ;gh iz’u fopkj.kh; Fkk fd D;k /kkjk 50 vf/kfu;e vf/kÑr vf/kdkjh ij ;g 

drZO; vf/kjksfir djrh gS fd og lafnX/k O;fDr dks mlds bl vf/kdkj dh lwpuk ns fd og viuh ryk’kh 

jktif=r vf/kdkjh ;k eftLVªsV dh mifLFkfr esa djok ldrk gS ;k vf/kÑr vf/kdkjh }kjk dsoy lafnX/k 

O;fDr ls ;g iwNuk Ik;kZIr gS fd D;k og viuh ryk’kh jktif=r vf/kdkjh ;k eftLVªsV dh mifLFkfr esa 

djokuk pkgrk gS \ 

fu.kZ; pj.k 25 esa mDr laoS/kkfud ihB us ;g vfHker fn;k fd vf/kÑr vf/kdkjh ds fy, ;g 

vkns’klwpd ;k vfuok;Z gS fd og tc fdlh O;fDr ryk’kh ysus okyk gks rks ml O;fDr dks mlds bl 

vf/kdkj ls voxr djkos fd og O;fDr viuh ryk’kh fdlh jktif=r vf/kdkjh ;k eftLVªsV ds le{k djok 

ldrk gSA /kkjk 50¼1½ vf/kfu;e vkKkid ;k esUMsVjh gS vkSj bl dk dBksjrk ls vuqikyu vko’;d gSA 

bl rjg iwoZ esa U;k;n`"Vkar 

 esa 

tks rkfRod vuqikyu dh /kkj.kk crykbZ xbZ gS og U;k;ǹ"Vkar 

ikap U;k;ewfrZx.k dh ihB fu.kZ; pj.k 57 ¼1½ ds vuq:i ugha 

gSA 

U;k;n`"Vkar  ds vuqlkj /kkjk 50 

¼1½ dk dBksjrk ls vuqikyu vko’;d gSA cYnsoflag vkSj fot; flag ds  

lafo/kku ihB ds U;k;n`"Vkarksa ls ;g fLFkfr fcYdqy Li"V gSA 

U;k;n`"Vkar  ds vuqlkj rkfRod 

vuqikyu dk fla)kr ykxw ugha gksxk vfHk;qDr dks mlds /kkjk 50 ds vf/kdkj dh tkudkjh nsuk gksxhA 

U;k;n`"Vkar  ds vuqlkj /kkjk 

50 ds vkKkid izko/kku dk vuqikyu u djus ls iwjh dk;Zokgh nwf"kr gks tkrh gS bl ekeys esa vf/kÑr 

vf/kdkjh us dsoy ;g tkudkjh nh Fkh fd og ¼vfHk;qDr½ pkgs rks mldh ryk’kh eftLVªsV ;k jktif=r 

vf/kdkjh ds lkeus djok ldrk gSA bl ekeys esa ;g Hkh dgk x;k Fkk fd fof/k dk Kku u gksuk {kE; ugha gS 

ysfdu ,d xzkeh.k vf’kf{kr O;fDRk ls ;k xjhc vf’kf{kr O;fDr ls ;g vk’kk ugha dh tk ldrh dh og ns’k ds 

lkjs dkuwu dks tkurk gS blh dkj.k /kkjk 50 esa fo/kkf;dk us ;g O;oLFkk fd dh vf/kÑr vf/kdkjh vfHk;qDr 

dks mlds bl vf/kdkj dks tkudkjh ns fd og viuh ryk’kh fdlh jktif=r vf/kdkjh ;k eftLVªsV ds lkeus 

djok ldrk gSA 
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bl rjg mDr U;k;ǹ"Vkar nksuksa ikap U;k;ewfrZx.k dh ihB ds 

vuqlkj /kkjk 50 ¼1½ dh rkfRod vuqikyuk Ik;kZIr ugha gS cfYd lafnX/k O;fDr dks mlds bl vf/kdkj dh 

tkudkjh nsuk vko’;d gS fd og viuh ryk’kh fdlh jktif=r vf/kdkjh ;k eftLVªsV ds le{k djok ldrk 

gSA 

 

U;k;n`"Vkar  ikap 

U;k;ewfrZx.k dh ihB us fu.kZ; pj.k 22 esa ;g vfHker Hkh fn;k gS fd /kkjk 50 vf/kÑr vf/kdkjh dks ;g 

fodYi nsrh gS fd og lafnX/k O;fDr dks ;k rks fudVre jktif=r  

vf/kdkjh ;k eftLVªsV ds le{k ys tk;s ysfdu ge ;g vuqHko djrs gS fd vf/kÑrrk] ikjnf’kZrk vkSj iwjh 

dk;Zokgh ij fo’oluh;rk cuh jgs blds fy, lafnX/k O;fDr dks fudVre eftLVªsV ds le{k ys tkus dk izFke 

volj ij iz;kl djuk pkfg, D;ksafd eftLVªsV ij vU; vf/kdkjh dh rqyuk esa vke vkneh vf/kd fo’okl 

djrk gSA ;g ryk’kh dh dk;Zokgh esa fo’oluh;rk c<+krk gS vkSj vfHk;kstu dks cy Hkh nsrk gSA 

gkykafd U;k;n`"Vkar 

ds vuqlkj ;g iqfyl vf/kdkjh ij fuHkZj gS fd og vfHk;qDr dks fudVre jktif=r 

vf/kdkjh ;k eftLVªsV tks Hkh lqfo/kktud :i ls miyC/k gks mlds ikl ys tk;sA bl oS/kkfud fLFkfr dks mDr 

U;k;n`"Vkar fot; flag esa vksoj:YM ugha fd;k gSA 

fo’ks"k U;k;ky; dks ;g ns[kuk pkfg, D;k vf/kÑr vf/kdkjh us fudVre eftLVªsV ds le{k vfHk;qDr dks 

ys tkus dk iz;kl fd;k ;k ughaA ysfdu vf/kÑr vf/kdkjh ;fn fudVre jktif=r vf/kdkjh ds le{k 

vfHk;qDr dks ys x;k gS rks ;g izko/kku dk vuqikyu ekuk tk ldrk gSA 

 

U;k;n`"Vkar  rhu U;k;ewfrZx.k 

dh ihB esa ekuuh; loksZPp U;k;ky; us ;g izfrikfnr fd;k gS fd /kkjk 50 ¼1½ dsoy O;fDr dh ryk’kh esa 

ykxw gksrh gSA O;fDr dk vFkZ ,d euq"; ls gS tks diM+s] twrs igus gks ysfdu ,d O;fDr tks csx] czhQdsl] 

dUVsuj ys tk jgk gks vkSj ml csx] czhQdsl ;k dUVsuj dh ryk’kh yh tkuk gks ogk¡ /kkjk 50 ykxw ugha gksxhA 

U;k;n`"Vkar  esa ekuuh; 

loksZPp U;k;ky; us ;g izfrikfnr fd;k gS fd O;fDr dh ryk’kh ;k okgu vkSj vkfVZfQf’k;y vkctsDV dh 

ryk’kh esa varj dh js[kk cgqr ckjhd gS vr% cgqr lko/kkuh ls fopkj djuk pkfg,A 
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U;k;n`"Vkar  ds vuqlkj okgu] 

crZu] czhQdsl] csx vkfn tks vfHk;qDr ys tk jgk Fkk mudh ryk’kh esa /kkjk 50 ykxw ugha gksrh /kkjk 50 dsoy 

O;fDr dh ryk’kh ij ykxw gksrh gSA bl laca/k esa U;k;n`"Vkar 

vkSj 

 voyksduh; gSA 

U;k;n`"Vkar  ds vuqlkj vkfVZdy dh 

ryk’kh vkSj O;fDr dh ryk’kh esa varj gksrk gS vkfVZdy dh ryk’kh esa /kkjk 50 ykxw ugha gksrh gSA 

U;k;n`"Vkar  

rhu U;k;ewfrZx.k ihB ds vuqlkj okgu esa csx ik;k x;k mldh ryk’kh esa /kkjk 50 ykxw ugha gksxhA 

U;k;n`"Vkar  vfHk;qDr ls dkVZ ;k 

xkM+h dh ryk’kh esa 18 FkSyh ikih gDl cjken gq, /kkjk 50 ykxw ugha gksxhA 

U;k;n`"Vkar  ds vuqlkj vfHk;qDr 

LdwVj ij tk jgk Fkk ml ij ,d cSx Vaxk Fkk ml cSx dh ryk’kh esa /kkjk 50 ykxw ugha gksxhA 

U;k;n`"Vkar  ds ekeys esa 

vfHk;qDr lM+d ds fdukjs FkSykas ij cSBk gqvk Fkk mu FkSyksa esa ikih gDl cjken gqvk vfHk;qDr ds 'kjhj ls 200 

:i;s cjken gq,A /kkjk 50 ykxw ugha gksxhA 

U;k;n`"Vkar  ds vuqlkj O;fDr 

dh ryk’kh vkSj edku dh ryk’kh esa varj gksrk gS /kkjk 50 ds dsoy O;fDr dh ryk’kh eas ykxw gksrh gS edku 

dh ryk’kh esa /kkjk 42 vf/kfu;e o /kkjk 100 naizla-] 1973 ykxw gksrh gSA 

U;k;n`"Vkar  ds vuqlkj vfHk;qDr }kjk 

ys tk;s tk jgs csx] czhQdsl] vkfVZdy ;k crZu dh ryk’kh O;fDr dh ryk’kh ugha gSA /kkjk 50 ykxw ugha 

gksxhA 

U;k;n`"Vkar  ds vuqlkj ?kj 

ds vanj ds LFkku ls cjkenxh esa /kkjk 50 ykxw ugha gksrh gSA 

U;k;n`"Vkar  vfHk;qDr IykfLVd dh 

FkSyh ys tk jgk Fkk mldh ryk’kh esa /kkjk 50 ykxw ugha gksxhA 
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U;k;n`"Vkar  ds vuqlkj okgu dh 

ryk’kh esa /kkjk 50 ykxw ugha gksxh ;gh fof/k 

 esa Hkh izfrikfnr dh xbZA 

 

U;k;n`"Vkar  ds vuqlkj 

vfHk;qDr ds fy, ;g vko’;d ugha gS fd og ;g fuosnu djs fd mldh ryk’kh eftLVªsV ;k jktif=r 

vf/kdkjh dh mifLFkfr esa yh tk;sA 

 

U;k;n`"Vkar  fu.kZ; pj.k 57 ¼1½ ds 

vuqlkj /kkjk 50 ¼1½ ds vf/kdkj dh tkudkjh fyf[kr esa nsuk vko’;d ugha gSA  

 U;k;n`"Vkar  rhu 

U;k;ewfrZx.k dh ihB ds vuqlkj vfHk;qDr dks eftLVªsV ;k jktif=r vf/kdkjh dh mifLFkfr esa ryk’kh ds 

vf/kdkj dh tkudkjh ekSf[kd nh xbZ og oS/k gSA 

U;k;n`"Vkar  ds vuqlkj /kkjk 50 ds 

vuqikyu esa dksbZ izk:i fu/kkZfjr ugha gS dsoy vfHk;qDr dks mlds vf/kdkj dh tkudkjh gks tkuk pkfg,A 

 

U;k;n`"Vkar  vkSj 

 ds vuqlkj 

,d efgyk vfHk;qDr dh ryk’kh efgyk iqfyl deZpkjh }kjk gh yh tkuk pkfg,A ;g izko/kku vkKkid gSA 

 

vfHk;qDr iqfyl ikVhZ dks ns[k dj Hkkxk mlds bl lafnX/k vkpj.k ds dkj.k mldh ryk’kh yh xbZ iqfyl 

vf/kdkjh dks bl ckjs esa Kku ugha Fkk dh vfHk;qDr fuf"k) inkFkZ j[ks gq, gS /kkjk 50 ykxw ugha gksxhA bl laca/k 

esa U;k;n`"Vkar 

vkSj

 Hkh voyksduh; gSA 

U;k;n`"Vkar  ds vuqlkj ,d ryk’kh 

tks la;ksx o’k ;k vizR;kf’kr ;k ,DlhMsUVy gksrh gS mls la;ksxo’k ryk’kh ;k pkal fjdojh dgrs gS mlesa 

/kkjk 50 ykxw ugha gksrh gSA
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;fn vf/kÑr vf/kdkjh us ryk’kh yh gS rc Hkh /kkjk 50 ykxw gksxhA bl laca/k esa U;k;n`"Vkar 

 voyksduh; gSA 

bl laca/k eas U;k;n`"Vkar  Hkh 

voyksduh; gSA 

 

mDr U;k;n`"Vkar  lafo/kku ihB ds vuqlkj /kkjk 50 dk 

dBksjrk ls vuqikyu u djus ls fuf"k) inkFkZ dh tIrh lansgkLin gks tkrh gS vkSj  ,slh ryk’kh esa O;fDr dh 

ryk’kh ls tIr vkfVZdy ds vk/kkj ij dh xbZ nks"k fl) nwf"kr gks tkrh gSA 

mDr U;k;n`"Vkar  ds vuqlkj /kkjk 

50 dk vuqikyu ugha fd;k ,slh tIrh voS/k gS vkSj xokgkas ds dFkuksa ds vk/kkj ij ,slh ryk’kh vkSj tIrh dks 

xzkg~; ugha fd;k tk ldrk D;ksafd tks izR;{kr% ugha fd;k tk ldrk mls vizR;{k :i ls Hkh ugha fd;k tk 

ldrkA 

U;k;n`"Vkar  ds vuqlkj ,d 

vfHk;qDr ds edku ls vkSj nwljs vfHk;qDr ls czkmu 'kqxj cjken gqbZ /kkjk 50 nwljs vfHk;qDr ij ykxw gksxh 

izFke ds ckjs esa ughaA 

U;k;n`"Vkar ds vuqlkj /kkjk 54 dh 

mi/kkj.kk dsoy rHkh yh tk ldrh gS tc vfHk;kstu ;g LFkkfir djs fd vfHk;qDr ds vkf/kiR; ls fuf"k) 

inkFkZ tIr gqvk gS vkSj ryk’kh /kkjk 50 dk vuqikyu dj ds yh xbZ gSA ,d voS/k ryk’kh esa /kkjk 54 

vf/kfu;e dh mi/kkj.kk ugha yh tk ldrhA bl ekeys esa ;g Hkh dgk x;k fd /kkjk 50 dk vuqikyu u djus 

ij vfHk;qDr ds fgrks ij izfrdwy vlj fxjrk gSA 

U;k;n`"Vkar  ds 

vuqlkj ryk’kh vf/kdkjh dh lk{; fo’oluh; ikbZ xbZ mls 10 o"kZ ckn Hkz"Vkpkj ds ekeys esa nks"kh ik;k x;k 

;g rF; vlaxr gSA 

 

U;k;n`"Vkar  ds vuqlkj LdwVj 

U;k;ky; esa is’k ugha fd;k x;k ysfdu mlds nLrkost is’k fd;s vkSj izekf.kr fd;s x;s vfHk;qDr ls cjkenxh 

izekf.kr gqbZA 

vr% okgu is’k u djus dk dksbZ foijhr izHkko ugha ik;k x;kA 

bl izdkj /kkjk 41 ls 43 o /kkjk 50 vf/kfu;e ds vuqikyu ds ckjs esa mDr oS/kkfud fLFkfr;ksa dks /;ku 

es j[krs gq, izdj.kksa dk 'kh?kz fujkdj.k djuk pkfg,A 
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DIRECTION ISSUED BY HON’BLE THE APEX COURT FOR SPEEDY 
DISPOSAL OF CASES UNDER 138 N.I. ACT, 1881 

(J.V. Baharuni and another v. State of Gujarat and another 
Criminal Appeal No. 2221 of 2014, Dated 16.10.2014) 

To summarise and answer the issues raised herein, following directions are 

issued for the Courts seized off with similar cases : 

1. All the subordinate Court must make and endeavour to expedite the hearing of 

cases in a  time bound manner which in turn will restore the confidence of the 

common man in the justice delivery system. When law expects something to be 

done within prescribed time limit, some efforts are required to be made to obey 

the mandate of law. 

2. The learned Magistrate has the discretion under  section 143 of the N.I. Act either  

to follow a summary trial or summons trial. In  case the Magistrate wants to 

conduct a summons trial, he should record the reasons after hearing the parties 

and proceed with the trial in the manner provided under the second proviso to 

section 143 of the N.I. Act. Such reasons should necessarily be recorded by the 

trial Court so that further litigation arraigning the mode of rial can be avoided. 

3. The learned Judicial Magistrate should make all possible attempts to encourage 

compounding of offence at an early stage of litigation. In a prosecution under the 

Negotiable Instruments Act, the compensatory aspect of remedy must be given 

priority over the punitive aspect. 

4. All the subordinate Courts should follow the directives of the Supreme Court 

issued in several cases scrupulously for effective conduct of trial and speedy 

disposal of cases. 

5. Remitting the matter for de novo trial should be exercised as a last resort and 

should be used sparingly when there is grave miscarriage of justice in the light of  

il legality, irregularity, incompetence or any other defect which cannot be cured at 

an appellate stage. The Appellate Court should be very cautious and exercise the 

discretion judiciously while remanding the matter for de novo trial. 

6. While examining the nature of the trial conducted by the trial Court for the 

purpose of determining whether it was summary trial or summons trial, the 

primary and predominant test to be adopted by the Appellate Court should be 

whether it was only the substance of the evidence that was recorded or whether 

the complete record of the deposition of the witness in their chief examination,  

cross-examination and re-examination in  verbatim was faithfully placed on 

record. The Appellate Court has to go through each and every minute detail of the 

trial Court record and then examine the same independently and thoroughly to 

reach at a just and reasonable conclusions. 
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PART - II 
NOTES ON IMPORTANT JUDGMENTS 

 
*174. ARBITRATION AND CONCILIATION ACT, 1996 – Section 8 

   CIVIL PROCEDURE CODE, 1908 – Section 9 

 If an application under section 8 of the Arbitration and Conciliation Act,1996 

is duly filed before the civil court, what should be the approach of the court? 

Held, the approach of the civil court should not be to see whether the court 

has jurisdiction but should be to see whether its jurisdiction has been 

ousted – There is a lot of difference between above two approaches – Once it  

is brought to the notice of the court that its jurisdiction has been taken away 

in terms of the procedure prescribed under a special statute, the civil court 

should first see whether there is ouster of jurisdiction in terms or 

compliances of the procedure under the special statute – The general law 

should yield to the special law – The approach shall not be to see whether 

there is still jurisdiction in the civil court under the general law. 

 

 

 M/s. Sundaram Finance Limited and another v. T.Thankam 

 Judgment dated 20.02.2015 passed by the Supreme Court in Civil Appeal No. 

2079 of 2015, reported in AIR 2015 SC 1303 
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*175. ARBITRATION AND CONCILIATION ACT, 1996 – Sections 34 and 42 

 Jurisdiction of civil court to entertain an application under section 34 of the 

Act of  1996 – The Arbitration proceeding has been conducted within the 

jurisdiction of Raichur Court which has jurisdiction as per section 20 of CPC 

and is subordinate to the High Court of Karnataka which entertained the 

application under section 11 of the Act of 1996 – The award can be 

challenged before a court subordinate to the High Court of Karnataka but not  

before a court subordinate to the High Court of Bombay. 

 

 

 M/s. Bhandari Udyog Limited v. Industrial Facilitation Council and 

another 

 Judgment dated 20.02.2015 passed by the Supreme Court in Civil Appeal No. 

2077of 2015, reported in AIR 2015 SC 1320 

 

176. CIVIL PROCEDRUE CODE, 1908 – Section 96 and Order 2 Rule 2  

 SPECIFIC RELIEF ACT, 1963 – Sections 10, 19(b), 20 and 38 

 CONTRACT ACT, 1872 – Section 55 

 LIMITATION ACT, 1963 – Article 54 

(i) Applicability of bar under Order 2 Rule 2 of C.P.C., conditions precedent 

therefor – Law explained. 

 Cause of action in latter suit must be same as that of the  former suit – 

In this regard, ingredients for claiming reliefs in both the suits are also 

relevant – However, similarity of pleadings in both the suits is not 

relevant – In order to determine such bar, Court must examine cause of 

action, relief claimed, applicable legal provisions and entire factual 

matrix of both the suits.  

(ii) Plaintiff put in possession under part-performance of contract for sale,  

filed first suit for permanent injunction restraining defendants from 

interfering with his possession over suit  house – Cause of action for 

such suit was based on threat given by defendants to dispossess him 

from suit house by sale thereof by defendant no. 2 (owner) to defendant 

no. 1 (subsequent purchaser) – Plaintiff filed    subsequent   suit  for  
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 specific performance of agreement for sale of suit house also – Cause of 

action for such suit was based on non-performance of agreement of sale 

by defendant no. 2 in his favour despite legal notice to perform seller’s 

part – Held, cause of action of both suits and ingredients for claiming 

two suits are different, hence, bar under Order 2 Rule 2 CPC not 

attracted. 

(iii) Sale of property to third person (subsequent purchaser) – Rights of 

person under contract for sale and proper form of decree for 

enforcement of – Explained.  

 Decree for specific performance of agreement for sale of immovable 

property in favour of plaintiff (purchaser) – Property already sold by 

defendant no. 2 (owner) to defendant no. 1 (subsequent purchaser) – 

Held, plaintiff may be directed by Court to pay an additional amount 

over and above agreed sale  consideration to owner with a view to 

balance equities between parties and/or to compensate owner for loss 

caused due to escalation of price of land – Defendant no. 2 (owner) and 

defendant no. 1 (subsequent purchaser) may also be directed by the 

Court to execute sale deed of suit property jointly in favour of plaintiff  

to avoid any legal complications – Further held, defendant no. 2 (owner) 

cannot retain sale consideration received from defendant no. 1 

(subsequent purchaser), therefore, Court can direct the former to refund 

such sale price to the latter with interest. (Durga Prasad v. Deepchand, AIR 

1954 SC 75 relied on) 

(iv) Whether time is essence of contract? Determination of – Intention of 

parties in this regard can be inferred from express terms of contract, 

conduct of parties there to, nature of property and surrounding 

circumstances.  

(v) Suit for specific performance of agreement for sale of immovable 

property – Period of limitation, commencement of – It starts from the 

date of performance of the agreement – In absence of such fixed date, 

limitation runs from the date when plaintiff had notice of refusal of 

performance.  

(vi) First appeal – Powers of first appellate court, scope of – It can re-

appreciate entire evidence and come to its own independent conclusion 

– Further held, grant of relief and exercise of discretionary power by 

first appellate Court on the basis of such re-appreciation should not be 

interfered with by the second appellate court unless the same is either 

against settled principles of law or arbitrary or perverse. 
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ii

iii

iv

v

vi  

 Rathnavathi and another v. Kavita Ganashamdas 

 Judgment dated 29.10.2014 passed by the Supreme Court in Civil Appeal No. 

9949 of 2014, reported in (2015) 5 SCC 223 
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Extracts from the Judgment: 
In the instant case when we apply the aforementioned principle, we f ind that bar 

contained in Order 2 Rule 2 is not attracted because of the distinction in the cause of  

action for f i l ing the two suits. 

So far as the suit for permanent injunction is concerned, it  was based on a threat 

given to the plaintif f  by the defendants to dispossess her from the suit house on 

2.1.2000 and 9.1.2000. This would be clear from reading Para 17 of the plaint. So far 

as cause of action to f ile suit for specif ic performance of agreement is concerned, the 

same was based on non performance of agreement dated 15.2.1989 by defendant no. 

2 in plaintif f ’s favour despite giving legal notice dated 6.3.2000 to defendant no. 2 to 

perform her part. 

In our considered opinion, both the suits were, therefore, founded on different 

causes of action and hence could be f iled simultaneously. Indeed even the ingredients  

to f ile the suit for permanent injunction are different than that of the suit for specif ic 

performance of agreement. 

In case of former, plaintif f  is required to make out the existence of prima facie 

case, balance of convenience and irreparable loss likely to be suffered by the plaintif f 

on facts with reference to the suit property as provided in Section 38 of the Specif ic 

Relief Act, 1963 (in short “the Act”) read with Order 39 Rule 1 & 2 of CPC. Whereas, in 

case of the later, plaintif f  is required to plead and prove her continuous readiness and 

will ingness to perform her part of agreement and to further prove that defendant failed 

to perform her part of the agreement as contained in Section 16 of The Act. 

One of the basic requirements for successfully invoking the plea of Order 2 Rule 2 

of CPC is that the defendant of the second suit must be able to show that the second 

suit was also in respect of the same cause of action as that on which the previous suit  

was based. As mentioned supra, since in the case on hand, this basic requirement in 

relation to cause of action is not made out, the defendants (appellants herein) are not  

entitled to raise a plea of bar contained in Order 2 Rule 2 of CPC to successfully non 

suit the plaintif f  from prosecuting her suit for specif ic performance of the agreement 

against the defendants. 

Indeed when the cause of action to claim the respective reliefs were different so 

also the ingredients for claiming the reliefs, we fail to appreciate as to how a plea of 

Order 2 Rule 2 could be allowed to be raised by the defendants and how it was 

sustainable on such facts. 

We cannot accept the submission of learned senior counsel for the appellants 

when she contended that since both the suits were based on identical pleadings and 

when cause of action to sue for relief of specif ic performance of agreement was 

available to the plaintif f  prior to f il ing of the f irst suit, the second suit was hit by bar 

contained in Order 2 Rule 2 of CPC. 

The submission has a fallacy for two basic reasons. Firstly, as held above,   

cause of action in two suits being different, a suit for specif ic performance could  
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not have been instituted on the basis of cause of action of the f irst suit. Secondly, 

merely because pleadings of both suits were similar to some extent did not give any 

right to the defendants to raise the plea of bar contained in Order 2 Rule 2 of CPC. It 

is the cause of action which is material to determine the applicability of bar under 

Order 2 Rule 2 and not merely the pleadings. For these reasons, it was not necessary 

for plaintif f  to obtain any leave from the court as provided in Order 2 Rule 2 of CPC for 

f i l ing the second suit. 

Since the plea of Order 2 Rule 2, if  upheld, results in depriving the plaintif f  to f i le 

the second suit, it is necessary for the court to carefully examine the entire factual 

matrix of both the suits, the cause of action on which the suits are founded, reliefs 

claimed in both the suits and lastly the legal provisions applicable for grant of reliefs in 

both the suits. 

In the light of foregoing discussion, we have no hesitation in upholding the f inding 

of the High Court on this issue. We, therefore, hold that second suit (OS No. 2334 of  

2000) f iled by the plaintif f  for specif ic performance of agreement was not barred by 

virtue of bar contained in Order 2 Rule 2 CPC. 

This takes us to the next question as to whether suit for specif ic performance was 

barred by limitation prescribed under Article 54 of the Limitation Act? 

In order to examine this question, it is necessary to f irst see the law on the issue 

as to whether time can be the essence for performance of an agreement to sell the 

immovable property and if so whether plaintiff  in this case performed her part within 

the time so stipulated in the agreement? 

The learned Judge J.C. Shah (as His Lordship then was), speaking for the Bench 

examined this issue in Gomathinayagam Pillai and Ors. v. Pallaniswami Nadar, AIR 1967 

SC 868, in the light of English authorities and Section 55 of the Contract Act and held 

as under: 

 “……It is not merely because of specif ication of time at or before 
which the thing to be done under the contract is promised to be 
done and default in compliance therewith, that the other party may 
avoid the contract. Such an option arises only if  it  is intended by the 
parties that time is of the essence of the contract. Intention to make 
time of the essence, if  expressed in writing, must be in language 
which is unmistakable: it may also be inferred from the nature of the 
property agreed to be sold, conduct of the parties and the 
surrounding circumstances at or before the contract. Specif ic 
performance of a contract will ordinarily be granted, notwithstanding 
default in carrying out the contract within the specif ied period, if  
having regard to the express stipulations of the parties, nature of  
the property and the surrounding circumstances, it  is not inequitable 
to grant the relief. If  the contract relates to sale of immovable 
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  property, it would normally be presumed that time was not of the 

essence of the contract. Mere incorporation in the written 

agreement of a clause imposing penalty in case of default does not  

by itself evidence an intention to make time of the essence. In 

Jamshed Khodaram Irani v. Burjorji Dhunjibhai I.L.R. 40 Bom. 289 the 

Judicial Committee of the Privy Council observed that the principle 

underlying S. 55 of the Contract Act did not differ from those which 

obtained under the law of England as regards contracts for sale of 

land. The Judicial Committee observed : 

 “Under that law equity, which governs the rights of the parties in 

cases of specif ic performance of contracts to sell real estate, looks 

not at the letter but at the substance of the agreement in order to 

ascertain whether the parties, notwithstanding that they named a 

specif ic time within which completion was to take place, really and 

in substance intended more than that i t should take place within a 

reasonable time.... Their Lordships are of opinion that this is the 

doctrine which the section of the Indian Statute adopts and 

embodies in reference to sales of land. It may be stated concisely in 

the language used by Lord Cairns in Tilley v. Thomas I.L.R. (1867) 

Ch. 61 :-  

 “…The construction is, and must be, in equity the same as in a 

Court of law. A Court of equity will indeed relieve against, and 

enforce, specif ic performance, notwithstanding a failure to keep the 

dates assigned by the contract, either for completion, or for the 

steps towards completion, if  it can do justice between the parties,  

and if (as Lord Justice Turner said in Roberts v. Berry (1853) 3 De 

G.M. G. 284, there is nothing in the ‘express stipulations between 

the parties, the nature of the property, or the surrounding 

circumstances,’ which would make it inequitable to interfere with 

and modify the legal right. This is what is meant, and all that is 

meant, when it is said that in equity time is not of the essence of  

the contract. 

 Of the three grounds... mentioned by Lord Justice Turner ‘express 

stipulations’ requires no comment. The ‘nature of the property’ is 

il lustrated by the case of reversions, mines, or trades. The 

‘surrounding circumstances’ must depend on the facts of each 

particular case.” 

In Govind Prasad Chaturvedi v. Hari Dutt Shastri and Anr.,  (1977) 2 SCC 539, this 

Court placing reliance on the law laid down in Gomathinayagam Pillai (supra), 

reiterated the aforesaid principle and held as under: 
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 “…….It may also be mentioned that the language used in the agreement is not 

such as to indicate in unmistakable terms that the time is of the essence of the 

contract. The intention to treat time as the essence of the contract may be 

evidenced by circumstances which are sufficiently strong to displace the 

normal presumption that in a contract of sale of land stipulation as to time is 

not the essence of the contract. 

 Apart from the normal presumption that in the case of an agreement 

of sale of immovable properly time is not the essence of the 

contract and the fact that the terms of the agreement do not 

unmistakably state that the time was understood to be the essence 

of the contract nei ther in the pleadings nor during the trial the 

respondents contended that time was of the essence of the 

contract.”  

 Again in the case reported in Smt. Chand Rani v. Smt. Kamal Rani,  

(1993) 1 SCC 519, this Court placing reliance on law laid down in 

aforementioned two cases took the same view. Similar view was 

taken with more elaboration on the issue in K.S. Vidyanadam and 

Ors. v. Vairavan, (1997) 3 SCC 1, wherein it was held as under: 

 “It has been consistently held by the courts in India, following 

certain early English decisions, that in the case of agreement 

of sale relating to immovable property, time is not of the 

essence of the contract unless specif ically provided to that 

effect. The period of limitation prescribed by the Limitation Act for 

filing a suit is three years. From these two circumstances, it does not 

follow that any and every suit for specific performance of the agreement 

(which does not provide specifically that time is of the essence of the 

contract) should be decreed provided it is filed within the period of 

limitation notwithstanding the time-limits stipulated in the agreement for 

doing one or the other thing by one or the other party. That would amount 

to saying that the time-limits prescribed by the parties in the agreement 

have no significance or value and that they mean nothing. Would it be 

reasonable to say that because time is not made the essence of the 

contract, the time-limit (s) specified in the agreement have no relevance 

and can be ignored with impunity? It would also mean denying the 

discretion vested in the court by both Sections 10 and 20. As held by a 

Constitution Bench of this Court in Chand Rani v. Kamal Rani, (1993) 1 

SCC 519.  
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 “25….it is clear that in the case of sale of immovable property there 

is no presumption as to time being the essence of the contract. 

Even if it is not of the essence of the contract, the Court may infer 

that it is to be performed in a reasonable time if the conditions are 

(evident?) :  

(1) from the express terms of the contract; 

(2) from the nature of the property; and  

(3) from the surrounding circumstances,for example, the object of 

making the contract.”  

 In other words, the court should look at all the relevant  

circumstances including the time-limit(s) specif ied in the agreement 

and determine whether its discretion to grant specif ic performance 

should be exercised. Now in the case of urban properties in India, it  

is well-known that their prices have been going up sharply over the 

last few decades - particularly after 1973. 

 11……Indeed, we are inclined to think that the rigor of the rule 

evolved by courts that time is not of the essence of the contract in 

the case of immovable properties - evolved in times when prices 

and values were stable and inflation was unknown - requires to be 

relaxed, if  not modif ied, particularly in the case of urban immovable 

properties. It is high time, we do so…...”  

The aforesaid view was upheld in K. Narendra v. Riviera Apartments (P) Ltd., (1999) 

5 SCC 77.  

Applying the aforesaid principle of law laid down by this Court to the facts of the 

case at hand, we have no hesitation in holding that the time was not the essence of 

agreement for its performance and the parties too did not intend that it  should be so. 

Clauses 2 and 3 of the agreement (Annexure P-1), which are relevant to decide 

this question reads as under: 

  “2. The purchaser shall pay a sum of Rs.50,000/-(Rupees Fifty 

Thousand only) as advance to the seller at the time of signing this 

agreement, the receipt of which the seller hereby acknowledges and 

the balance sale consideration amount shall be paid within 60 days 

from the date of expiry of lease period. 

 3. The Seller covenants with the Purchaser that efforts will be made 

w i th the Bang al ore D evel opm ent  Author i t y f or  t he t r ansf er  of  

the schedul e p rop er t y in f avour  of  t he  Purchaser  af ter     

payi ng  penal t y .  In  case  i t  i s  no t  p oss ib le  then the  t im e  
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 stipulated herein for the balance payment and completion of the 
sale transaction will be agreed mutually between the parties.” 

Reading both the clauses together, it is clear that time to perform the agreement 

was not made an essence of contract by the parties because even after making 

balance payment after the expiry of lease period, which was to expire in 1995, 

defendant no. 2 as owner had to make efforts to transfer the land in the name of 

plaintif f . That apart, we do not f ind any specif ic clause in the agreement, which 

provided for completion of its execution on or before any specif ic date. 

Since it was the case of the plaintif f  that she paid the entire sale consideration to 

defendant 2 and was accordingly placed in possession of the sui t house, the threat of  

her dispossession in 2000 from the suit house coupled with the fact that she having 

come to know that defendant 2 was trying to alienate the suit house, gave her a cause 

of action to serve legal notice to defendant 2 on 6.3.2000 calling upon defendant 2 to 

perform her part and convey the title in the suit house by executing the sale deed in 

her favour. Since defendant 2 failed to convey the title, the plaintif f  f i led a suit on 

31.3.2000 for specif ic performance of the agreement. 

Article 54 of the Limitation Act which prescribes the period of limitation for f il ing 

suit for specif ic performance reads as under: 

 

“54. For specif ic 

Performance 

of  a contract. 

 

Three years The date  f ixed for 
the performance,  
or,if  no such date 
is fixed, when the 
plaintiff has notice 
that performance 
is refused 

 A mere reading of Article 54 of the Limitation Act would show that if  the date is 

f ixed for performance of the agreement, then non-compliance of the agreement on the 

date would give a cause of action to f ile suit for specif ic performance within three 

years from the date so f ixed. However, when no such date is f ixed, limitation of three 

years to f ile a suit for specif ic performance would begin when the plaintif f  has noticed 

that the defendant has refused the performance of the agreement. 

In our considered opinion, the High Court being the last Court of appeal on facts  

/law while hearing f irst appeal under Section 96 of CPC was well within its powers to 

appreciate the evidence and came to its own conclusion independent to that of the trial  

court’s decision. One can not dispute the legal proposition that the grant/refusal of  

specif ic performance is a discretionary relief, and, therefore, once i t is granted by the 

appellate court on appreciation of evidence, keeping in view the legal principle 

applicable for the grant then further appellate court should be slow to interfere in such 

f inding, unless the f inding is found to be either against the settled principle of law, or 

is arbitrary or perverse. 
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This Court while hearing appeal under Article 136 is not inclined to again 

appreciate the entire ocular/documentary evidence like that of f irst appellate court 

unless the parameters noticed above are successfully made out in the case. Such 

does not appear to be a case of this nature. 

It is pertinent to mention that despite holding that the plaintif f  paid the entire sale 

consideration of Rs. 3,50,000/- to defendant 2, the High Court directed the plaintif f  to 

pay an additional sum of Rs 4 lacs over and above Rs. 3,50,000/- to defendant 2 

towards sale consideration. Though no reasons were assigned by the High Court while 

rendering this f inding, but it seems that it must have been done either to balance the 

equities between the parties and/or to compensate defendant 2 the loss caused to her 

due to escalation in prices of immoveable properties. 

Be that as it  may, since the plaintif f  has not challenged this f inding by f il ing any 

appeal or cross objection in these appeals, this Court refrains from going into its 

correctness in these appeals f iled by the defendants. 

In the light of the foregoing discussion, we do not f ind any merit in the 

submissions urged by the learned senior counsel for the appellants and accordingly we 

uphold the f indings of the High Court on the issues relating to merits. 

Before concluding we consider apposite to take note of two more issues. The High 

Court while passing the decree directed both the defendants i.e. owner of the suit 

house (vendor) defendant 2 and subsequent purchaser (defendant 1) to execute the 

sale deed of the suit house jointly in favour of the plaintif f ’ to avoid any legal 

complications, provided the plaintif f  pays Rs. 4 lacs over and above Rs. 3,50,000/- to 

the owner of suit house (defendant 2). 

A direction of this nature is permissible. It was so held by this Court way back in 

the year 1954 in Lala Durga Prasad and Anr. v. Lala Deep Chand and Ors., AIR 1954 SC 

75, wherein the learned Judge Vivian Bose J. known for his subtle power of expression 

and distinctive style of writing while speaking for the bench held as under: 

 “In our opinion, the proper form of decree is to direct specif ic 

performance of the contract between the vendor and the plaintif f  

and direct the subsequent transferee to join in the conveyance so 

as to pass on the title which resides in him to the plaintif f . He does 

not join in any special  covenants made between the plaintif f  and his 

vendor; all he does is to pass on his title to the plaintif f . This was 

the course followed by the Calcutta High Court in Kafiladdin v. 

Samiraddin, AIR1931Cal 67 and appears to be the English practice. 

See Fry on Specif ic Performance, 6th edition, page 90, paragraph 

207; also Potter v. Sanders, 67 E.R. 1057 . We direct accordingly.”  
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We respectfully follow these observations and accordingly uphold the direction 

issued by the High Court for execution of the sale deed. 

In a contract for sale of immovable property for consideration, if  a seller fails to 

transfer the title to the purchaser, for any reason, on receipt of consideration towards 

the sale price then a seller has no right to retain the sale consideration to himself and 

he has to refund the same to the purchaser. When the contract fails then parties to the 

contract must be restored to their respective original position which existed prior to 

execution of contract as far as possible provided there is no specif ic term in the 

contract to the contrary. 

Though this litigation is not between inter se owner and subsequent purchaser of  

the suit house yet in order to do substantial justice between the parties and to see the 

end of this long litigation and to prevent a fresh suit being instituted by defendant 1 

against defendant 2 for refund of sale consideration which will again take years to 

decide and lastly when neither it involve any intricate adjudication of facts, nor it is 

going to cause any prejudice to the parties, we consider it just and proper to invoke 

our power under Article 142 of the Constitution of India in the peculiar facts and 

circumstances of the case as narrated above and accordingly direct defendant 2 

(owner of the suit house) to refund Rs. 4 lacs to defendant 1 within three months after 

execution of sale deed by them in favour of plaintiff  pursuant to the impugned 

judgment/decree. 

 

 
177. CIVIL PROCEDURE CODE, 1908 – Order 6 Rule 17 
 Amendment in written statement – Defendant tried to withdraw an admission 

after closure of the trial without any sufficient reason – He was aware of the 
facts previously – Application rightly rejected by the trial Court. 

 

 

 Mahendra Gupta v. Mohd. Yunus 
 Order dated 26.04.2013 passed by the High Court of M.P. in W.P. No. 3915 of 

2013, reported in ILR (2014) MP 2284  

Extracts from the Order:  
It has to be seen that the applications for amendment in the pleadings are to be 

made bona f ide and not with an intention to cause prejudice to the opposite party. 

Here in the case in hand, the petitioner who was aware of all such happenings and the 

p l ead i ng s ,  has  de l i b er a te l y  no t  m ade  any p l ead i ng  i n  t he  w r i t t en  s ta tem ent  

and  v i r t ua l l y  has  adm i t ted  tha t  he  w as the  so l e  tenan t  i n  t he  sui t  p r em ises .  

By w ay of  am endm ent ,  t he  p e t i t i oner  i s  t r y i ng  to w i thd r aw  such  an  adm iss i on 

tha t  t oo  a f te r  c l osur e  of  t he  t r i a l .   N o thi ng   has  b een   exp l a i ned   as  to 
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 why such a pleading could not be raised at the relevant time by the petitioner. This 

being so, it cannot be said that the order passed by the Court below was not justif ied 

or correct. 

 

*178. CIVIL PROCEDURE CODE, 1908 – Order 7 Rule 11 (d) 

 Stage of raising objection regarding non-maintainability of suit which is 

barred by law – Such objection goes to the root of the case – Hence,  it can 

be raised at any time by the defendant by taking recourse to the provisions of 

Order 7 Rule 11 (d) of the CPC – For deciding this objection, only averments made in the 

plaint are relevant. 

 

 

  Om Aggarwal v. Haryana Financial Corporation and others 

 Judgment dated 23.02.2015 passed by the Supreme Court in Civil Appeal No. 

4972 of 2007, reported in (2015) 4 SCC 371 

 

179. CIVIL PROCEDURE CODE, 1908 – Order 18 Rule 3 

 Evidence where there are several issues – Right to rebuttal on a particular 

issue, when can be reserved by a party? Held, the party beginning the 

evidence has the option to file an application reserving his right to rebuttal 

either at the commencement of his evidence or latest at the stage of 

conclusion of his evidence and before commencement of the evidence of the 

other side. 

 

 

 Mahesh v. Harisingh and others 

 Order dated 01.08.2014 passed by the High Court of M.P. in W.P. No. 1971 of 

2014, reported in 2015 (2) MPLJ 101 
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Extracts from the Order:  

Rule 3 of the Civil Procedure Code does not provide for any stage when the 

option is to be exercised by the party beginning the evidence, therefore, there is no 

bar in f il ing the application by that party after conclusion of his evidence, but keeping 

in view the object of the provision such an application is to be f iled by the party 

concerned before commencement of the evidence by the other parties. Meaning 

thereby the party beginning the evidence has the option to f ile an application reserving 

his right either at the commencement of his evidence or latest at the stage of  

conclusion of his evidence and before commencement of the evidence of the other 

side. This view is duly supported by the judgment of this Court in the matter of  

Chandrabai v. Rahul Kumar, 1984 MPWN Note No. 483, judgment of the Rajasthan High 

Court in the matter of Inderjeeet Singh v. Maharaj Raghunath Singh and others, AIR 1970 

Rajasthan 278,  judgment of the Mysore High Court in the matter of S. Chandra Keerti v. Abdul Gaffar 

and others, AIR 1971 Mysore 17 and judgment of the Andhra Pradesh High Court in the matter of 

Illapu Nookalamma v. Illapu Simchachalam, AIR 1969 AP 82. 

 

*180 CIVIL PROCEDURE CODE, 1908 – Order 22 Rule 4  

 LIMITATION ACT, 1963 – Section 5 

 Death of defendant – Appeal, abatement of – Law explained.  

 When one of the legal representatives is already on record, the appeal does 

not abate – In such eventuality, appellant is neither required to apply for 

setting aside the abatement nor to file an application for condonation of 

delay under section 5 of the Limitation Act. 

 

 

 Municipal Corporation, Dewas v. Sagarmal and others 

 Order dated 01.04.2015 passed by the High Court of M.P. in Second Appeal 

No. 443 of 2010, reported in 2015 (2) MPLJ 274 
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181. CIVIL PROCEDURE CODE, 1908 – Order 39 Rules 1 and 2 

(i) Temporary Injunction – Being an equitable and discretionary relief,  

cannot be granted as a matter of course or on mere asking – Apart from 

three basic elements i.e. prima facie case, balance of convenience and 

irreparable injury, the conduct of the parties is also a relevant factor. 

(ii) Possession of trespasser cannot be protected – Possession must be 

legal. 

i

ii  

 Rajesh Mishra v. Ram Vilas Singh Kushwaha  

 Order dated 12.03.2015 passed by the High Court of M.P. in W.P. No. 3571 of 

2014, reported in 2015 (2) JLJ 101 

Extracts from the Order : 

The Apex Court in Narendra Kante v. Aanuradha Kante and others, 2010 (2) JLJ 210 

opined that, while considering an application for grant of injunction, the Court has not 

only to take into consideration the basic elements regarding existence of a prima facie 

case, balance of convenience and irreparable injury, it has also to take into 

consideration the conduct of the parties since grant of injunction is an equitable relief. 

This Court in Kamal Singh v. Jairam Singh, 1986 (1) MPWN 159, opined that  

temporary injunction cannot be claimed merely on the basis of possession. The 

possession must be legal. Possession of trespassers cannot be protected. Same view 

is taken by this Court in Dattatraya Vaishampayan v. Ianakarya Vibhag Karmachari Grih 

Nirman Sahakari Samiti, 1990 (1) MPWN 136.  

The Apex Court in M/s. Gujarat Bottling Co. Ltd. and others v. Coca Cola Company 

and others, AIR 1995 SCW 3521  opined as under: 

 “In this context, it would be relevant to mention that in the instant 

case GBC had approached the High Court for the injunction order, 

granted earlier, to be vacated. Under Order 39 of the Code of Civil 

Procedure, jurisdiction of the Court to interfere with an order of  

interlocutory or temporary injunction is purely equitable and, 

therefore, the Court, on being approached, will, apart from other 

considerations, also look to the conduct of the party invoking the 

jurisdiction of the Court, and may refuse to interfere unless his conduct  
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 was free from blame. Since the relief is wholly equitable in nature, 

the party invoking the jurisdiction of the Court has to show that he 

himself was not at fault and that he himself was not responsible for 

bringing about the state of things complained of and that he was not 

unfair or inequitable in his dealings with the party against whom he 

was seeking relief, His conduct should be fair and honest. These 

considerations will arise not only in respect of the person who 

seeks an order of injunction under Order 39, rule 1 or rule 2 of the 

Code of Civil Procedure, but also in respect of the party 

approaching the Court for vacating the adinterim or temporary 

injunction order already granted in the pending suit or proceedings.”  

Same view is taken by Supreme Court in Mandali Ranganna and others etc. v. T. 

Ramachandran and others, (2008) 11 SCC 1 and Gangubai Bablya Chaudhary v. Sitaram 

Balachandra Sukhtankar, (1983) 4 SCC 31. In view of aforesaid judgments, it is clear 

that injunction cannot be granted as a matter of course or on mere asking. Apart from 

three necessary ingredients, i.e., prima facie case, balance of convenience and 

irreparable loss, the Courts are required to see the conduct of the parties. In the 

present case, the best available evidence with the plaintif f (mentioned in para 3 of  

plaint) was deliberately suppressed which creates serious doubt about the status of  

the plaintif f  as a tenant. No prima facie case is established by the plaintif f  showing 

that he is a tenant. The conduct of plaintif f  also suggest that he was not enti tled for 

any injunction. Mere possession on the basis of forcible entry cannot be a ground for 

grant of injunction. If  injunctions are granted in such cases, it will encourage 

trespassers and encroachers. They may misuse and abuse the judicial process. The 

judgments cited by the learned counsel for the respondents` are based on different 

factual backdrops. The said judgments have no application in the facts and 

circumstances of the present case. 

 

182. CIVIL PROCEDURE CODE, 1908 – Order 40 Rule 1 

 Object of appointment of Receiver and his tenure – The prime objective is to 

preserve the property by taking possession or otherwise and to keep an 

account of rent and profits that may be realized by the Receiver and to 

submit it before the court till the lis is finally decided – Ordinarily, the 

function of receivers who are appointed comes to an end with the final 

decision of the case – Even after the final decision, the court has  discretion 

to take further assistance of the Receiver as and when the need arises. 
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 M/s. Sherali Khan Mohamed Manekia v. The State of Maharashtra 

and ors. 

 Judgment dated 27.02.2015 passed by the Supreme Court in Civil Appeal No. 

2475 of 2015, reported in AIR 2015 SC 1394 

Extracts from the Judgment : 

Normally, when a Receiver is appointed on an interlocutory application without  

any limit of time, it is necessary to provide for the continuance of his appointment in 

the f inal judgment. In Halsbury Laws of England, 3rd Edn., Vol. 32 (Lord Simond) at  

page 386 says :- 

 “When a receiver is appointed for a limited time, as in the case of  

interim orders, his off ice determines on the expiration of that time 

without any further order of the court, and if the appointment is 

‘until judgment or further order’ it is brought to an end by the 

judgment in the action. The judgment may provide for the 

continuance of the receiver, but this is regarded as a new 

appointment. If  a further order of the court, though silent as to the 

receivership, is inconsistent with a continuance of the receiver, it  

may operate as a discharge.”  

 When a receiver has been appointed on an interlocutory application 

without any limit of time, it is not necessary to provide for the 

continuance of his appointment in the f inal  judgment. The silence of  

the judgment does not operate as a discharge of the receiver or 

determination of his powers. So also the appointment of a receiver 

by the judgment in an administration action need not be continued 

by the order, no further consideration.”  

In Law of Receiver, 4th Edn. by James L. High, the following observation appears 

at page 985:- 

  



332 
 

 

 “the functions of a receiver usually terminate with the termination of 

the litigation in which he was appointed. And when the bill upon 

which the appointment was made is afterwards dismissed upon 

demurrer, the duties of the receiver cease as between the parties to 

the action….. And al though as between the parties to the litigation 

his functions have terminated with the determination of the suit, he 

is stil l amenable to the court as its off icer until he has complied with 

its directions as to the disposal the funds which he has received 

during the course of his receivership….But an order of discharge 

does not necessarily follow, in all cases, because of the 

determination of the suit, and the court may, upon suff icient cause 

shown, either discharge or continue the receiver, according to the 

exigencies of the case.”  

 

183. CIVIL PROCEDURE CODE, 1908 – Order 41 Rule 23-A and Order 43  Rule 

1(u) 

 Passing order of remand by appellate court – Though discretionary but 

should not be passed in a routine manner  – There must be twin 

requirements: (i) The trial court disposed of the case otherwise than on a 

preliminary point and (ii) The decree is reversed in appeal and retrial is 

considered necessary – An unwarranted order of remand unnecessarily 

prolongs litigation and  should be avoided. 

 

i

ii

 

 Murarilal v. Ram Kumar Ojha & anr.  

 Order dated 20.08.2014 passed by the High Court of M.P. in  

M.A. No. 788 of 2010, reported in ILR 2014 M.P. 2162 

Extracts from the Order: 

The Hon’ble Supreme Court in the case of Municipal Corporation, Hyderabad v. 

Sunder Singh, (2008) 8 SCC 485 has lucidly and succinctly explained the scope and 

application of the aforesaid provision, as contained under Order XLI Rule 23 of CPC 

with reference to nature of jurisdiction of the appellate court. Relevant para 18 of the 

judgment is reproduced below:- 
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 “18. It is now well settled that before invoking the said provision, 

the conditions precedent laid down therein must be satisf ied. It is 

further well settled that the court should loathe to exercise its power 

in terms of Order 41 Rule 23 of the Code of Civil Procedure and an 

order of remand should not be passed routinely. It is not to be 

exercised by the appellate court only because it f inds it diff icult to 

deal with the entire matter. If  it does not agree with the decision of 

the trial court, it has to come with a proper f inding of its own. The 

appellate court cannot shirk its duties.”  

Order XLI Rule 23A of CPC in the statute w.e.f. 1/2/1977 provides for application 

of Order XLI Rule 23 of CPC in the matters where the court from whose decree an 

appeal is preferred has disposed of the case otherwise than on preliminary point, and 

the decree is reversed in appeal and re-trial is considered necessary, the appellate 

court shall have the same powers as it has under Order XLI Rule 23 of CPC. As such,  

the twin requirements of the provision are to the effect that; (i) the trial court disposed 

of the case otherwise than on a preliminary point, and (ii) the decree is reversed in 

appeal and retrial is considered necessary. In other words, if  the appellate court f inds 

a judgment under appeal to be not satisfactory in the manner required by Order XXII 

Rule 3 CPC or Order XLI Rule 21 CPC and, hence, it is not a judgment in the eyes of  

law, it may set aside the same and send the matter back for rewriting of the judgment 

so as to protect valuable rights of the parties. However, the appellate court should be 

circumspect in ordering remand and it should not be exercised when the case is not 

covered either by Rule 23 or 23A of Order XLI of CPC as an unwarranted order of  

remand unnecessary prolongs the litigation, which in all fairness should be avoided. P. 

Purushottam Reddy and another v. Pratap Steels Ltd.,(2002) 2 SCC 686 is referred to. 

Though the provision confers discretionary jurisdiction on the appellate court, but  

order of remand should not be passed routinely. 

 

*184. CONSTITUTION OF INDIA – Article 141 

 Law of precedent – Judgments of Apex Court – Ratio decidendi, determination 

of – They are not to be read as statutory instruments – The ratio of the 

judgment has to be culled out, keeping in view the facts and circumstances 

involved in a particular case. 

 

 

  



334 
 

 

 Oil and Natural Gas Corporation Ltd. v. Official Liquidator of Ambica 

Mills Company Ltd. and others 

 Judgment dated 17.04.2014 passed by the Supreme Court in Civil Appeal No. 

1746 of 2006, reported in (2015) 5 SCC 300 

 

*185. CONSTITUTION OF INDIA – Articles 226 and 227 

(i) Whether judicial orders of the civil Court are amenable to writ 

jurisdiction under Article 226 of the Constitution? Held, No. 

(ii) Jurisdiction under Article 227 is distinct from jurisdiction under Article 

226. 

(iii) Writ of Mandamus does not lie against a private person – Not 

discharging any public duty. 

(iv) Surya Dev Rai v. Ram Chander Rai, (2003) 6 SCC 675 overruled. 

i

ii

iii

iv lw;Znso jk; fo- jkepanz jk;] ¼2003½ 6 ,l-lh-lh- 675  

 Radhey Shyam and another v. Chhabi Nath and others 

 Judgment dated 26.02.2015 passed by the Supreme Court   in Civil Appeal  

No. 2548 of 2009, reported in (2015) 5 SCC 423 (Three Judge Bench) 

 

186. CONSTITUTION OF INDIA – Article 246 

(i) Power of Legislature, scope and competence of – Legislation,  

howsoever within legislative competence of legislature, it is 

impermissible to legislate in a manner as would violate the “basic 

structure” of the Constitution – It is immaterial that such legislation (i.e. 

amendment to Constitution) has been carried out by following the 

procedure contemplated under Part XI of the Constitution. 

(ii) Doctrine of separation of powers, applicability of – In every new 

constitution (Count/Tribunal), which makes separate provisions for the 

legislature, the executive and the judiciary, it is taken as 

acknowledged/conceded, that the basic principle of separation of 

powers would apply – And that, the three wings of governance would 

operate in their assigned domain. 
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(iii) Transfer of Judicial Power, permissibility and requirement of – Judicial 

power vested in superior courts can be transferred to co-ordinate 

courts/tribunals – But whenever there is such transfer, all  

conventions/customs/practices of the court sought to be replaced, have 

to be incorporated in the court/tribunals created – The newly created 

court/tribunal would have to be established, in consonance with the 

salient characteristics and standards of the court which is sought to be 

substituted. 

i

Basic Structure

XI 

ii

iii

 

 Madras Bar Association v. Union of India and another 

 Judgment dated 25.09.2014 passed by the Supreme Court in Transferred 

Case (C) No. 150 of 2006, reported in AIR 2015 SC 1571 (Five Judge Bench) 

Extracts from the Judgment: 

Even though we have decl ined to accept the contention advanced on behalf  of  

the peti t ioners , remised on the “basic structure” theory, we feel  i t  is st i l l  essential  

for  us, to deal w ith the submission advanced on behalf  of  the respondents in  

response. W e may f i rst record the contention advanced in behalf  of  the 

respondents. I t  was contended, that  a legislation (not being an amendment           

to the Consti tution), enacted in consonance of  the prov isions of  the Consti tution,  
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on a subject within the realm of the concerned legislature, cannot be assailed on the 

ground that it  violates the “basic structure” of the Constitution. For the present 

controversy, the respondents had placed reliance on Articles 245 and 246 of the 

Constitution, as also, on entries 77 to 79, 82 to 84, 95 and 97 of the Union List of the 

Seventh Schedule, and on entries 11A and 46 of the Concurrent List of the Seventh 

Schedule. Based thereon it was asserted, that Parliament was competent to enact the 

NTT Act. For examining the instant contention, let us presume it is so. Having 

accepted the above, our consideration is as follows. The Constitution regulates the 

manner of governance in substantially minute detail. It  is the fountainhead distributing 

power, for such governance. The Constitution vests the power of legislation at the 

Centre, with the Lok Sabha and the Rajya Sabha, and in the States with the State 

Legislative Assemblies (and in some States, the State Legislative Councils, as well). 

The instant legislative power is regulated by “Part XI” of the Consti tution. The 

submission advanced at the hands of the learned counsel for the respondents, insofar 

as the instant aspect of the matter is concerned, is premised on the assertion that the 

NTT Act has been enacted strictly in consonance with the procedure depicted in “Part  

XI” of the Constitution. It is also the contention of the learned counsel for the 

respondents, that the said power has been exercised strictly in consonance with the 

subject on which the Parliament is authorized to legislate. Whilst dealing with the 

instant submission advanced at the hands of the learned counsel for the respondents, 

all that needs to be stated is, that the legislative power conferred under “Part XI” of  

the Consti tution has one overall exception, which undoubtedly is, that the “basic 

structure” of the Constitution, cannot be infringed, no matter what. On the instant 

aspect, some relevant judgments, rendered by constitutional benches of this Court, 

have been cited hereinabove. It seems to us, that there is a f ine difference in what the 

petitioners contend, and what the respondents seek to project. The submission 

advanced at the hands of the learned counsel for the petitioners does not pertain to 

lack of jurisdiction or inappropriate exercise of jurisdiction. The submission advanced 

at the hands of the learned counsel for the petitioners pointedly is, that it is 

impermissible to legislate in a manner as would violate the “basic structure” of the 

Constitution. This Court has repeatedly held, that an amendment to the provisions of 

the Constitution, would not be sustainable if  it violated the “basic structure” of the 

Constitution, even though the amendment had been carried out, by following the 

procedure contemplated under “Part XI” of the Constitution. This leads to the 

determination, that the “basic structure” is inviolable. In our view, the same would 

app ly to a l l  other  leg islat ions (other  than am endm ents  to the Const i tut ion)  as  

w el l ,  even though the  leg is lat ion had been enacted  by fo l low ing  the p rescr ibed 

p rocedure,  and  w as w i th in the  dom ain of  the  enact ing  leg is lature,  any 

inf r ingem ent  to the “bas ic s t ruc ture”  would be unaccep tab le.  Such submiss ions 

advanced at  the  hands of  the learned counsel  f or  the respondents  are ,  

therefore,  l iab le to be disal low ed.  And are according ly dec l ined .                      

I I .  W hether  the t ransfer  of  adjudicatory funct ions vested in the H igh Cour t  to the  
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NTT violates recognized constitutional conventions? III. Whether while transferring 

jurisdiction to a newly created court/tribunal, it is essential to maintain the standards 

and the stature of the court replaced? 

We have given our thoughtful consideration to the submission advanced at the 

hands of the learned counsel for the petitioners, insofar as the f irst perspective is 

concerned. We find substance in the submission advanced at the hands of the learned 

counsel for the petitioners, but not exactly in the format suggested by the learned 

counsel. A closer examination of the judgments relied upon lead us to the conclusion, 

that in every new constitution, which makes separate provisions for the legislature, the 

executive and the judiciary, it is taken as acknowledged/conceded, that the basic 

principle of “separation of powers” would apply. And that, the three wings of 

governance would operate in their assigned domain/province. The power of 

discharging judicial functions, which was exercised by members of the higher judiciary,  

at the time when the constitution came into force, should ordinarily remain with the 

court, which exercised the said jurisdiction, at the time of promulgation of the new 

constitution. But the judicial power could be allowed to be exercised by an 

analogous/similar court/tribunal, with a different name. However, by virtue of the 

constitutional convention, while constituting the analogous court/tribunal, it  will have to 

be ensured, that the appointment and securi ty of tenure of judges of that court would 

be the same, as of the court sought to be substituted. This was the express conclusion 

drawn in Hinds v. The Queen Director of Public Prosecutions v. Jackson Attorney General 

of Jamaica (Intervener), 1976 AII ER Vol.  (1) 353. In Hinds case (supra) it was 

acknowledged, that Parliament was not precluded from establishing a court under a 

new name, to exercise the jurisdiction that was being exercised by members of the 

higher judiciary, at the time when the constitution came into force. But when that was 

done, i t was critical to ensure, that the persons appointed to be members of such a 

court/tribunal, should be appointed in the same manner, and should be entitled to the 

same security of tenure, as the holder of the judicial off ice, at the time when the 

constitution came into force. Even in the treatise “Consti tutional Law of Canada” by 

Peter W. Hogg, it was observed; if  a province invested a tribunal with a jurisdiction of 

a kind, which ought to properly belong to a superior, district or county Court, then that  

court/tribunal (created in its place), whatever is its off icial name, for constitutional 

purposes has to, while replacing a superior, district or county Court, satisfy the 

requirements and standards of the substituted court. This would mean, that the newly 

constituted court/tribunal will be deemed to be invalidly constituted, ti l l its members 

are appointed in the same manner, and til l its members are enti tled to the same 

conditions of service, as were available to the judges of the court sought to be 

subst i tuted.  In the judgm ents  under  reference i t  has also been conc luded,  that  a  

b reach of  the above const i tut ional  convent ion could no t  be excused by good  

intent ion  (by w hich the leg is lat i ve pow er had  been exerc ised,  to  enact  a  g iven 

law) .  W e are sat isf ied,  that  the  aforesaid expos i t ion of  law ,  is                          

in  consonance w i th the pos i t ion expressed by th is  Cour t ,   w hi le deal ing   w i th the  
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concepts of “separation of powers”, the “rule of law” and “judicial review”. In this 

behalf, reference may be made to the judgments in L. Chandra Kumar v. Union of India,  

(1997) 3 SCC 261 as also, in Union of India v.  Madras Bar Association, (2010) 11 SCC 87.  

Therein, this Court has recognized, that transfer of jurisdiction is permissible, but in 

effecting such transfer, the court to which the power of adjudication is transferred,  

must be endured with salient characteristics, which were possessed by the court from 

which the adjudicatory power has been transferred. In recording our conclusions on 

the submission advanced as the f irst perspective, we may only state, that our 

conclusion is exactly the same as was drawn by us while examining the petitioners’  

previous submission, namely, that it  is not possible for us to accept, that under 

recognized constitutional conventions, judicial power vested in superior courts cannot  

be transferred to coordinate courts/tribunals. The answer is, that such transfer is 

permissible. But whenever there is such transfer, all conventions/customs/practices of 

the court sought to be replaced, have to be incorporated in the court/tribunal created.  

The newly created court/tribunal would have to be established, in consonance with the 

salient characteristics and standards of the court which is sought to be substituted. 

 

187. CRIMINAL PROCEDURE CODE, 1973 – Sections 2 (d) and 154 

 Police Officer on deputation, powers of – Inspector of Police deputed to 

Lokayukat can suo motu register FIR after being satisfied with the material 

facts published in the newspaper that there is a cognizable offence to be 

investigated by the police against the suspect/accused and may investigate 

the matter in accordance with law.  

 

 

 Yunus Zia v. State of Karnataka & anr. 

 Order dated 09.04.2015 passed by the Supreme Court in Criminal 

 Appeal No. 594 of 2015, reported in 2015 (2) Crimes 219 (SC)  

Extracts from the Order: 

We have heard both the learned senior counsels for the parties and perused  

the reports publ ished in the Newspapers on the dates mentioned above which were 

taken into consideration suo-moto by the second respondent , wherein he has 

registered the FIR af ter being satisf ied w ith the mater ial  facts publ ished                

in the Newspapers that there is a cognisable of fence to be  investigated  by  the  
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police against the appellant. The same cannot be found fault with either by the High 

Court or by this Court for the reason that the second respondent, who is on deputation 

to the Lokayukta, is an Inspector of Police attached to the State of Karnataka. 

Therefore, he has got every power under Section 2(d) of the CrPC, to act suo-moto 

and take cognisance of the offence/offences alleged to have been committed by the 

appellant on the basis of the reports published against him, which according to him 

warranted registration of an FIR and investigate the matter against him in accordance 

with law. The learned senior counsel on behalf of the respondents has rightly made the 

categorical submission that there is no need for the registration of the FIR under 

Section 9 of the Lokayukta Act, in relation to the matters to be investigated under 

Section 8 of the Lokayukta Act. Therefore, in the light of the above contentions urged 

on behalf of the parties and in view of the law laid down by this Court under the 

Lokayukta Act and keeping in mind the apprehension expressed by the learned senior 

counsel on behalf of the appellant with regard to the investigation that may be carried 

out by the Lokayukta Police, we are of the considered view that the learned Judge of 

the High Court has rightly declined to exercise his inherent power to quash the 

proceedings, which does not call for our interference in this appeal. Having regard to 

the facts and circumstances of the case, it would be just and proper for this Court to 

see that justice is meted out and the case is fairly investigated by the Corps of 

Detectives (COD) of the State. The said investigation shall be entrusted to an off icer 

of the rank equivalent to the Superintendent of Police in the COD. For the foregoing 

reasons and the decisions of this Court referred to supra, we direct the second 

respondent to transmit the FIR to the COD Bangalore for further investigation in the 

matter. The COD represented by the Director General of Police must entrust the same 

to the off icer of the rank of Superintendent of Police for conducting impartial 

investigation and proceed with the matter in accordance with law. 

 

*188.  CRIMINAL PROCEDURE CODE, 1973 – Section 31 

  INDIAN PENAL CODE, 1860 – Section 381  

 Accused was convicted by the trial court for theft of insured parcel, which 

offence is punishable under section 381 of IPC and was sentenced  to 

undergo S.I. for 6 months and to pay a fine of Rs. 2000 and for offence 

punishable under section 52 of the Indian Post Office Act, 1898 and was 

sentenced  to undergo S.I. for 6 months and to pay a fine of Rs. 2000 – It was 

not mentioned in the judgment as to whether both the sentences will run 

concurrently or consecutively – ASJ and High Court upheld the order of the 

trial court – The Apex, Court held that the expressions 'concurrently' and 

'consecutively' mentioned in Cr.P.C. are of immense significance while 

awarding punishment to the accused for offences punishable under IPC or  

any other Special  Act arising out of one trial or  more – Award                  

of former enure to the benefit  of the accused whereas award of  latter  is  
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 detrimental to the accused’s interest – So, it is legally obligatory upon the 

trial court to specify in clear terms in the order of conviction as to whether 

sentences awarded to the accused would run concurrently or consecutively.  

 

 

 Nagaraja Rao v. Central Bureau of Investigation 

 Judgment dated 16.01.2015 passed by the Supreme Court in Criminal Appeal 

No.104 of 2015, reported in (2015) 4 SCC 302 

 

*189.  CRIMINAL PROCEDURE CODE, 1973 – Section 154 

  INDIAN PENAL CODE, 1860 – Section 376  

 EVIDENCE ACT, 1872 – Sections 3 and 114-A  

(i) Delay in lodging FIR in sexual offence due to reluctance of the 

prosecutrix or her family members to go to the police station and to 

lodge a report about the incident which concerned the reputation of the 

prosecutrix and honour of the entire family – In such type of cases, after 

giving very cool thought and considering all pros and cons arising out of 

an unfortunate incident, an FIR of sexual offence is generally lodged 

either by prosecutrix or by her family member. 
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(ii) Whether lapses on the part of I.O. in any manner affect the credibility of 

the statement of prosecutrix ? Held, No, because she has no control 

over the investigation.  

(iii) Appreciation of evidence of prosecutrix in rape cases – Whether 

corroboration is necessary? Held, the testimony of the prosecutrix in 

such type of cases is vital and unless there are compelling reasons 

which necessitate looking for corroboration of her statement or where 

there are compelling reasons for rejecting her testimony, there is no 

justification on the part of the court to reject her testimony. 

i

ii

iii

 

 Deepak v. State of Haryana 

 Judgment dated 10.03.2015 passed by the Supreme Court in Criminal Appeal 

No. 65 of 2012,  reported in (2015) 4 SCC 762 
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190. CRIMINAL PROCEDURE CODE, 1973 – Sections 154 (1), 154 (3), 156 (3), 200, 

202 and 397 

(i) Power under section 156 (3) of the Code, exercise of – The duty cast on 

Magistrates cannot be marginalized – They must remain vigilant and 

diligent while exercising such power – Proper application of mind is sine 

qua non.  

(ii) Abuse of provisions under section 156 (3) of the Code, prevention of – 

Application under section 156 (3) of the Code can only be filed after 

availing recourse to sections 154 (1) & (3) – The application must be 

supported by an affidavit containing details as to availing provisions of 

section 154 (1) & (3) – Magistrate must also verify the veracity of the 

affidavit filed along with the application.  

(iii) Revisional power, exercise of – Opportunity of hearing, necessity of – In 

a case arising out of a compliant, when travels to a superior court and 

an adverse order is passed, an opportunity of hearing must be given to 

the respondent(s) although they were not  accused persons. 

  

i

ii

iii

 

 Mrs. Priyanka Srivastava and another v. State of U.P. and others 

 Judgment dated 19.03.2015 passed by the Supreme Court in Criminal 

 Appeal No. 781 of 2012, reported in 2015 (2) Crimes 209 (SC)  

Extracts from the Judgment: 

Being gr ieved by the order, the respondent  No.3 preferred a Rev ision  
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Petition No.460 of 2008, which was eventually heard by the learned Additional 

Sessions Judge, Varanasi, U.P. The learned Additional Sessions Judge after 

adumbrating the facts and taking note of the submissions of the revisionist, set aside 

the order dated 4th October, 2008 and remanded the matter to the trial Court with the 

direction that he shall hear the complaint again and pass a cognizance order according 

to law on the basis of merits according to the directions given in the said order. Be it 

noted, the learned Additional Sessions Judge heard the counsel for the respondent 

No.3 and the learned counsel for the State but no notice was issued to the accused 

persons therein. Ordinarily, we would not have adverted to the same because that lis 

is the subject matter in the appeal, but it has become imperative to do only to highlight 

how these kind of litigations are being dealt with and also to show the respondents 

had the unwarranted enthusiasm to move the courts. The order passed against the 

said accused persons at that time was an adverse order inasmuch as the matter was 

remitted. It  was incumbent to hear the respondents though they had not become 

accused persons. A three-Judge Bench in Manharibhai Muljibhai Kakadia and Anr. v. 

Shaileshbhai Mohanbhai Patel and others, (2012) 10 SCC 517 has opined that in a case 

arising out of a complaint petition, when travels to the superior Court and an adverse 

order is passed, an opportunity of hearing has to be given. The relevant passages are 

reproduced hereunder: 

 46. ..... ..If  the Magistrate f inds that there is no suff icient ground for 
proceeding with the complaint and dismisses the complaint under 
Section 203 of the Code, the question is whether a person accused 
of crime in the complaint can claim right of hearing in a revision 
application preferred by the complainant against the order of the 
dismissal of the complaint. Parliament being alive to the legal 
position that the accused/suspects are not entitled to be heard at  
any stage of the proceedings until issuance of process under 
Section 204, yet in Section 401(2) of the Code provided that no 
order in exercise of the power of the revision shall be made by the 
Sessions Judge or the High Court, as the case may be, to the 
prejudice of the accused or the other person unless he had an 
opportunity of being heard either personally or by pleader in his 
own defence. 

 xxxxx xxxxx xxxxx 

 48. I n  a  c ase  w her e  t h e  com p l a i n t  h as  b een  d i sm i ssed  b y  
th e  M ag i s t r a t e  u n der  Sec t i o n  20 3  o f  t he  o de  e i t h e r  a t  t h e  
s tag e  o f  Sec t i on  20 0  i t se l f  o r  o n  com p l e t i o n  o f  i nq u i r y  b y  
th e  M ag i s t r a t e  u nd er  ec t i o n  20 2  o r  o n  r ece i p t  o f  t h e  r ep or t  
f r om  the  p o l i c e  o r  f r om  an y p er so n  t o  w hom  the  d i r ec t i o n  
w as  i s sue d  b y t h e  M ag i s t r a t e  t o  i nv es t i g a t e  i n t o  t h e  
a l l eg a t i o ns  i n  t h e  c om p l a i n t ,  t h e  e f f ec t  o f  suc h  d i sm i ssa l  i s   
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 termination of complaint proceedings. On a plain reading of sub-

section (2) of Section 401, it cannot be said that the person against  

whom the allegations of having committed the offence have been 

made in the complaint and the complaint has been dismissed by the 

Magistrate under Section 203, has no right to be heard because no 

process has been issued. The dismissal of complaint by the 

Magistrate under Section 203-although it is  at  preliminary  stage- 

nevertheless results in termination of proceedings in a complaint 

against the persons who are alleged to have committed the crime. 

Once a challenge is laid to such order at the instance of the 

complainant in a revision petition before the High Court or the 

Sessions Judge, by virtue of Section 401(2) of the Code, the 

suspects get the right of hearing before the Revisional Court  

although  such  order  was  passed  without  their participation. The 

right given to “accused” or “the other person” under Section 401(2) 

of being heard before the Revisional Court to defend an order which 

operates in his favour should not be confused with the proceedings 

before a Magistrate under Sections 200, 202, 203 and 204. In the 

revision petition before the High Court or the Sessions Judge at the 

instance of the complainant challenging the order of  dismissal  of 

complaint, one of the things that could happen is reversal of the 

order of the Magistrate and revival of the complaint. It  is in this view 

of the matter that the accused or other person cannot be deprived 

of hearing on the face of the express provision contained in Section 

401(2) of the Code. The stage is not important whether it is pre-

process stage or post process stage.  

 xxxxx xxxxx xxxxx 

 53. We are in complete agreement with the view expressed by this 

Court in P. Sundarrajan v. R. Vidhyasekar, (2004) 13 SCC 472, 

Raghu Raj Singh Rousha v. Shivam Sundaram Promoters (P) 

Ltd., (2009) 2 SCC 363 and A.N. Santhanam v. K. Elangovan, 

(2012) 12 SCC 321.  We hold, as it must be, that in a revision 

petition preferred by the complainant before the High Court or the 

Sessions Judge challenging an order of the Magistrate dismissing 

the complaint under Section 203 of the Code at the stage under 

Section 200 or after following the process contemplated under 

Section 202 of the Code, the accused or a person who is suspected 

to have committed the crime is entitled to hearing by the Revisional 

Court. In other words, where the complaint has been dismissed by 

the Mag is t rate under  Sect ion 203 o f  the Code,  upon     

chal lenge to the legal i ty of  the said order    being    la id by  the  
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 complainant in a revision petition before the High Court or the 

Sessions Judge, the persons who are arraigned as accused in the 

complaint have a right to be heard in such revision petition. This is 

a plain requirement of Section 401(2) of the Code. If the Revisional 

Court overturns the order of the Magistrate dismissing the complaint 

and the complaint is restored to the f ile of the Magistrate and it is 

sent back for fresh consideration, the persons who are alleged in 

the complaint to have committed the crime have, however, no right 

to participate in the proceedings nor are they entitled to any hearing 

of any sort whatsoever by the Magistrate until the consideration of  

the matter by the Magistrate for issuance of process.”  

Though the present controversy is different, we have dealt with the said facet as  

we intend to emphasize how the Courts have dealt with and addressed to such a 

matter so that a borrower with vengeance could ultimately exhibit his high-

handedness. 

 

*191. CRIMINAL PROCEDURE CODE, 1973 – Section 167(2)(a)(i) 

 Indefeasible right of accused to release him on bail – How to calculate 

period of 90/60 days ? Held: 

(i) It shall be calculated from the date of remand and not from the date of 

arrest of accused as held in Chaganti Satyanarayana and others v. State of 

A.P., AIR 1986 SC 2130.  

(ii) The day on which the accused was remanded to  judicial custody should 

be excluded and the day on which the charge sheet was filed in the 

court,should be included as held in State of M.P. v. Rustam and others,  1995 

Supp (3) SCC 221.  

 In this case accused surrendered before the court on 50.07.2013 and 

remanded to judicial custody – The charge sheet was filed on 03.10.2013 – 

Accused filed application under section 167(2) Cr.P.C. for releasing him on 

bail and the same was rejected by trial court as well as by ASJ and High 

Court – The Apex Court upheld the order because charge sheet as such was 

filed on the  90th day.  

i

 

i

Nxarh lR;ukjk;.k vkSj vU; fo- LVsV vkQ ,-ih] ,-vkbZ-vkj  1986 ,llh 2130
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ii

LVsV vkQ ,e-ih- fo- :Lre vkSj vU; 1995 ¼lIyhesaV½ 3 ,llhlh 221

 

 Ravi Prakash Singh alias Arvind Singh v. State of Bihar 

 Judgment dated 20.02.2015 passed by the Supreme Court in Criminal Appeal 

No. 325 of 2015, reported in AIR 2015 SC 1294 

 

192. CRIMINAL PROCEDURE CODE, 1973 – Section 167 (2), Proviso (a) (ii)  

 Accused persons were taken into custody on 18.02.2013 for the offences 

under sections 399 and 402 of IPC – Charge-Sheet was filed on 22.04.2013 

after expiry of sixteen days – Prior to the filing of charge sheet, accused 

filed application u/s 167 (2) Cr.P.C. seeking benefit of statutory bail – Trial 

Court allowed the application – Revisional Court set aside that order – High 

Court restored the order of trial Court because before filing charge sheet, 

accused had filed application u/s 167 (2) Cr.P.C. 

 ii

 

 Babulal & ors. v. State of M.P. 

 Order dated 01.08.2013 passed by the High Court of M.P. in M.Cr.C. No. 3627 

of 2013, reported in ILR (2014) MP 2481 

Extracts from the Order:  

On going through the facts of  the case, i t  is clear that the appl icants were 

taken into custody on 18.02.2013 i tsel f  for  the of fences under sections             

399 and 402 of  IPC read w ith section 25 of  the Arms Act. For the said of fences the  
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punishment, as prescribed may be extended upto 10 years. Thus the challan ought to 

be f iled upto 19th of April, 2013 within the period of 60 days. Admittedly the challan in 

the present case has been f iled on 22nd of April, 2013 but prior to f il ing of the challan,  

the accused f iled the application under section 167 (2) of the Cr.P.C. seeking benefit 

of the statutory bail. The trial Court extended the benefit of bail to the applicants 

allowing their application, the said order was set aside by the revisional Court. In view 

of the analytical discussions of the language of Section 167 (2) Cr.P.C. proviso (a) (ii) 

and as per two the two judgements of the three Judges Bench in the case of Uday 

Mohanlal Acharya v. State of Maharashtra, AIR 2001 SC 1910 and Sayed Mohd. Ahmed 

Kazmil v. State, GNCTD and ors, 2013 Cri.L.J. 200 it is to be held that after exercising 

the right by moving an application seeking statutory bail by the accused, if  the challan 

is f iled later, it would not affect the indefeasible right accrues to the applicants to 

release them on bail. Thus the trial Court has rightly granted the benefit of bail to the 

applicants, and revisional Court without considering the aforesaid proposition of law 

passed the order impugned which is hereby set aside. 

 

*193. CRIMINAL PROCEDURE CODE, 1973 – Section 313 

 Examination of accused, object and necessity of – The whole object of the 

examination is to afford the accused a fair and proper opportunity of 

explaining circumstances which appear against him – Attention of the 

accused must be drawn to the specific points in the charge and in the 

evidence on which the prosecution claims that the case is made out against 

the accused so that he may be able to give such explanation as he desires to 

give – A conviction based on the failure of the accused to explain what he 

was never asked to explain, is bad in law.  

 

 

 Sukhjit Singh v. State of Punjab 

 Judgment dated 11.09.2014 passed by the Supreme Court in Criminal 

 Appeal No. 263 of 2013, reported in 2015 (2) Crimes 265 (SC) 
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194.  CRIMINAL PROCEDURE CODE, 1973 – Section 313  

 Examination of accused under section 313 Cr.P.C. – Refusal to answer any 

question put to the accused by the court relating to any incriminating 

circumstances appear in prosecution evidence or the accused giving an 

evasive or unsatisfactory answer, would not justify the court to record a 

finding of guilt on this score – It is always upon prosecution to prove his 

case beyond reasonable doubt – Once this burden is met, the statement 

under section 313 Cr.P.C. assumes significance to the extent that the 

accused may cast some incredulity on the prosecution version – In our legal 

system,  the accused is not required to establish his innocence – Difference 

between approach adopted in offence relating to section 304-B IPC and other 

offences in this regard by the court is also explained  in para 15.  

 

  Nagraj v. State represented by Inspector of Police, Salem Town, 

Tamil Nadu 

 Judgment dated 10.03.2015 passed by the Supreme Court in Criminal Appeal 

No. 1311 of 2006,  reported in (2015) 4 SCC 739 

Extracts from the Judgment: 

The impugned judgment has found the answers of the accused under Section 313 

CrPC evasive and untrustworthy, and held this to be another factor indicating his guilt.  

Section 313 CrPC is of seminal importance in our criminal law jurisdiction and, 

therefore, justif ies reiteration and elucidation by this Court. We shall start, with profit, 

by reproducing extracts from the 41st Report of the Law Commission made in the 

context of Section 342 of the old Criminal Procedure Code which corresponds to this 

section where the Commission observed, inter alia, thus: 

 “24.40. Section 342 - Introductory. – Section 342 is one of the most 

i m p or tan t  sec t i o ns  i n  t h e  C o de .  I t  r eq u i r es                      

t h a t  t h e  C o ur t  m us t ,  a t  t he  c l os e  o f  p r osec u t i on  ev i de nc e ,  
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 examine the accused ‘for the  purpose of enabling him to explain 

any circumstances appearing in the evidence against him. The 

section for a moment, brushes aside all counsel, all prosecutors, all  

witnesses, and all third persons. It seeks to establish a direct 

dialogue between the Court and the accused for the purpose of  

enabling the accused to give his explanation. For a while the 

section was misunderstood and regarded as authorising an 

inquisitorial interrogation of the accused, which is not its object at 

all. The key to the section is contained in the f irst sixteen words of  

the section. Giving an opportunity to the accused to explain the  

circumstances appearing in the evidence is the only object of the 

examination. He may, if  he chooses, keep his mouth shut or he may 

give a full explanation, or, he is so advised, he may explain only a 

part of the case against him. 

*    *    *  

 24.45. Section 342 should be retained. – We have, after considering the 

various aspects of the matter as summarised above, come to the 

conclusion that Section 342 should not be deleted. In our opinion, 

the stage has not yet come for its being removed from the statute 

book. With further increase in literacy and with better facilities for 

legal aid, it may be possible to take that step in the future.”  

 “Clause 320.– The existing provision in Section 342(2) enabling a 

Court to draw an inference, whether adverse or not from an answer 

or a refusal to answer a question put to the accused during the   

examination, is being omitted as it  may offend Article 20 (3) of the 

Constitution. - SOR” 

In the context of this aspect of the law it has been held by this Court in  Parsuram 

Pandey v. State of Bihar, (2004) 13 SCC 189 that Section 313 CrPC is imperative to 

enable an accused to explain away any incriminating circumstances proved by the 

prosecution. It is intended to benefit the accused, its corollary being to benefit the 

court in reaching its f inal conclusion; its intention is not to nail the accused, but to 

comply with the most salutary and fundamental principle of natural justice i.e. audi 

alteram partem, as explained in Asraf Ali v. State of Assam, (2008) 16 SCC 328. In Sher 

Singh v. State of Haryana, (2015) 3 SCC 724  this Court has recently clarif ied that 

because of the language employed in Section 304-B IPC, which deals with dowry death, 

the burden of proving innocence shifts to the accused which is in stark contrast and 

dissonance to a person’s right not to incriminate himself. It is only in the backdrop of 

Section 304- B IPC that an accused must furnish credible evidence which is indicative of 

his innocence, either under Section 313 CrPC or by examining himself in the witness   

box or through defence witnesses, as he may be best advised. Having made this 
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clarif ication, refusal to answer any question put to the accused by the court in relation 

to any evidence that may have been presented against him by the prosecution or the 

accused giving an evasive or unsatisfactory answer, would not justify the court to 

return a f inding of guilt on this score. Even if it is assumed that his statements do not  

inspire acceptance, it must not be lost sight of that the burden is cast on the 

prosecution to prove its case beyond reasonable doubt. Once this burden is met, the 

statements under Section 313 assume signif icance to the extent that the accused may 

cast some incredulity on the prosecution version. It is not the other way around; in our 

legal system the accused is not required to establish his innocence. We say this 

because we are unable to subscribe to the conclusion of the High Court that the 

substance of his examination under Section 313 was indicative of his guilt. If no 

explanation is forthcoming, or is unsatisfactory in quality, the effect will be that the 

conclusion that may reasonably be arrived at would not be dislodged, and would, 

therefore, subject to the quality of the defence evidence, seal his guilt. Article 20(3) of  

the Constitution declares that no person accused of any offence shall be compelled to 

be a witness against himself. In the case in hand, the High Court was not correct in 

drawing an adverse inference against the accused because of what he has stated or 

what he has failed to state in his examination under Section 313 CrPC. 

 

195. CRIMINAL PROCEDURE CODE, 1973 – Sections 468 and 472 

 INDIAN PENAL CODE, 1860 – Sections 406 and 407 

(i) Gram crop was kept in the godown of the accused lastly on 27.05.2002 

by the complainant – After four months, said crop was demanded for the 

first time – Complaint had to be lodged on or before 27.09.2005 but it 

was made on 10.09.2006 i.e. near about 9½ month belatedly – On perusal 

of written complaint, it appears that in the above period of 9½ months 

many times crop or its value was demanded by the complainant and 

every time accused persons used to promise the complainant to fulfill  

the said demand – Therefore it is a case of continuing offence 

committed under section 406 of IPC and whenever demand was made, 

from that date a fresh period of limitation began to run – It would be a 

continuing offence under section 472 of Cr.P.C. 

(ii) Period of limitation in relation to offences which may be tried together, 

shall be determined with reference to the offence which is punishable 

with more severe punishment. 

 

i
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 Mukesh Kumar and others v. State of M.P. and another 

 Order dated 05.02.2015 passed by the High Court of M.P. In M.Cr.C. No. 2756 

of 2010, reported in 2015 (2) JLJ 49 

Extracts from the Order 

As per the written complaint it is evident that Gram crop was kept in the dogown 

of the petitioners lastly on 27-05-2002. Then, after a period of four months said crop 

was demanded f irstly meaning there in the end of September, 2002 and since then 

within three years complaint had to be lodged i.e. on or before 27.9.2005 whereas it 

was made on 10.9.2006 i.e. near about 9-1/2 months belatedly. But on perusal of FIR, 

it seems that in such period of nine and a half months many times crop or its value 

was demanded and always accused/persons used to promise the complainant to fulf i l 

the demand. Therefore, prima facie, it is a case of continuing offence committed under 

section 406 of IPC and whenever demand was made, from that date a fresh period of 

limitation began to run and it would be a continuing offence under section 472 of 

CrPC. Same principal was laid own in the case of Bairo Prasad and another v. Smt.  

Laxmibai Pateria, 1991 CrLJ 2535. 

Apart that, more than three years’ imprisonment is prescribed for the offence 

punishable under section 407 of IPC, therefore, as per the provisions contained under 

section 468(3) of Cr PC the period of limitation, in relation to offences which may be 

tried together, shall be determined with reference to the offence which is punishable 

with more severe punishment. In this case, offence under section 407 of IPC is  

punishable up to the extent of seven years, therefore, cognizance also taken for the 

offence punishable under section 406 of IPC by the trial  Court was valid and no 

il legality was committed in doing so. 
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196. CRIMINAL TRIAL: 

(i) Charge-sheet in respect of offences punishable under POCSO Act, 

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act 

and IPC – Trial and jurisdiction of – Law explained. 

 It is a trite law that the function of a Court of Sessions may be 

discharged by the Sessions Judge, Additional Sessions Judge or 

Assistant Sessions Judge – Court of Special Judge notified to try 

offences under the Scheduled Castes and Scheduled Tribes (Prevention 

of Atrocities) Act, therefore, being Court of Session, can try offences 

under POCSO Act and also offences under I.P.C. – Further held, the trial 

of such offences need not required to be split up.  

(ii) Offences under POCSO Act, trial of – In exercise of powers conferred 

under section 28 of the POCSO Act, a Court of Sessions has been 

notified as a Special Court, therefore, Sessions Judges and Additional  

Sessions Judges posted in a Sessions Division may discharge the 

function of Special Court as “Children’s Court”.  

(iii) Non-observance of section 193 Cr.P.C. in respect of an offence under 

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act,  

effect of – Law explained.  

 Filing of charge sheet in the Court of Sessions directly in respect of an 

offence under Scheduled Castes and Scheduled Tribes (Prevention of 

Atrocities) Act, without the case being committed for trial, would not 

amount to illegality and trial would not vitiate for the said reason unless 

and until the prejudice has been shown and established by the accused. 

 (Rattiram & others v. State of M.P., (2012) 4 SCC 516 followed) 

(iv) Conflict between two special enactments, which shall prevail – Law 

explained.  

 Later enactment shall prevail – Further held, in case of any 

inconsistency between POCSO Act and Scheduled Castes and 

Scheduled Tribes (Prevention of Atrocities) Act, the POCSO Act being 

later enactment shall prevail over the provisions of the Scheduled 

Castes and Scheduled Tribes (Prevention of Atrocities) Act. 

i
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iv

 

 Mohammad Juned @ Zaved v. State of M.P. 

 Order dated 04.10.2014 passed by the High Court of M.P. in Criminal 

Revision No. 645 of 2013. (Unreported Order) 

Extracts from the Order: 

 In the present case an offence was registered at crime No. 96/2013 by Police 

Station Industrial Area, Ratlam under Sections 363,366,342,506-B & 376-D of IPC and 

also under Sections 5 (g), 6 and 12 of the Protection of Children from Sexual Offences 

Act, 2012 (hereinafter referred to as “POCSO Act”) and Sections 3(1)(xi) of the 

Prevention of Atrocities Act, wherein challan was f iled in the Court of Sessions notif ied 

as “Children’s Court”. 

The questions of general importance which are involved, that on registration of  

the offences under multiple Acts including offence of “POCSO Act”, “Prevention of 

Atrocities Act” and also of the IPC, whether it is to be tried by the Court notif ied under 

Section 14 of the Prevention of Atrocities Act or by the Court notif ied under Section 28 

of the “POCSO Act”. It may also be seen that under both the Acts Courts have been 

separately notif ied, however, the trial shall be split up for trial by respective Courts or 

may continue in one Special Court. It is further required to be seen that in a case 

involving the offence of both the said enactments, if  charge sheet is f i led before the 

Court of Sessions notif ied as “Children’s Court”, the transfer of the said case before 

Special Court Prevention of Atrocities would vitiate the trial, as per the judgment of  

Hon’ble the Apex Court in the case of Gangula Ashok & another v. State of A.P.,  2000 

SCC (Cri) 488.  

It is apparent that the State Government in consultation with the Chief Justice of  

the High Court of the State and by notif ication in the off icial gazette shall designate for 

each district a Court of Sessions to be a Special Court to try the offences under 

“POCSO Act”. It has further been made clear that if  a Court of Sessions in notif ied as 

a “Children’s Court” under the Act of 2005 or a Special Court designated for similar 

purposes under any other law for the time being in force, then such Court shall be 

deemed to be a Special Court under this Section. It further provides that while trying 

many offences under this Act the Special Court shall also try an offence with which the 

accused may under the Penal Code be charged at the same time. The said Court is 

having jurisdiction to try the offence under Section 67-B of the Information Technology 

Act, 2000 insofar it relates to the publication or transmission of sexual explicit material  

depicting children in any Act or conduct or manner or facilitate abuse of children mind. 

Thus, as per notif ication dated 7th January 2011 issued under the Act of 2005, a Court 

of Sessions division declared as “Children’s Court” shall be deemed to a special Court 

for the purpose of POCSO Act. 
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As per Section 31 of the POCSO Act, it is clear, that if  otherwise not provided, the 

Code of Criminal Procedure shall apply to the proceedings of special Court, which 

shall be the Court of Sessions and the person conducting the cases in the said Court 

shall be called as Special Public Prosecutor, and his appointment shall be as per 

Section 32 of the Act. Under Chapter VIII of the Act the procedure and power of 

special Court for recording the evidence has also specif ied. Thereby the special Court 

may take cognizance of offence without the accused being committed and also 

required to follow the procedure specif ied in Sections 33, 34, 35, 36, 37 and 38. Thus, 

except the said additional provision, the trial shall proceed as per code of criminal 

procedure. Section 42 A of the Act provides non obstante clause, which is relevant, 

however, reproduced as under:-  

 “42A. Act not in derogation of any other law. – The provisions of this 

Act shall be in addition to and not in derogation of the provisions of 

any other law for the time being in force and, in case of any 

inconsistency, the provisions of this Act shall  have overriding effect 

on the provisions of any such law to the extent of the 

inconsistency.”  

As per Section 9 of the Code of Criminal Procedure Court of Sessions has been 

specif ied whereby the State Government shall establish a Court of Sessions. And 

every Court of Sessions shall be presided over by a Judge to be appointed by the High 

Court. It has further been clarif ied that the High Court may also appoint Additional 

Sessions Judges and Assistant Sessions Judges to exercise the power of Sessions 

Court in every Court as Sessions. However, it is clear that the function of a Court of 

Sessions may be discharged by the Sessions Judge or the Additional Sessions Judges 

or the Assistant Sessions Judges, as the case may be, as per orders of the High 

Court. On the said issue guidance may be taken from the judgment of Hon’ble the 

Apex Court in the case of Abdul Mannan v.  State of W.B., AIR 1996 SC 905 wherein it is  

held that the Additional Sessions Judge posted under the Code by the High Court gets  

all the powers and jurisdiction of the Sessions Court to try the offences specif ied 

under the Code, However, it is clear that in one Sessions Division the Sessions Judge 

or Additional Sessions Judges posted may discharge the functions of a Court of 

Sessions. Thus, Additional Sessions Judge, therefore, is competent to proceed with 

the trial of the Prevention of Atrocities and also of juvenile offences under the said 

Acts. Thus, Additional Sessions Judge, therefore, is competent to proceed with the 

trial of the Prevention of Atrocities and also of juvenile offences under the said Acts. 

Thus, in realm of the statutory vindicta it is clear that a Court of Sessions may be 

notif ied either under the Prevention of Atrocit ies Act or under the POCSO Act; and the 

Additional Sessions Judge or Sessions Judge appointed by the High Court may 

discharge the function of a Court of Sessions in every court of Sessions in their  

Sessions Division or to exercise the powers conferred by the High Court for other 

Sessions Division.  
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As per Section 4 of the Cr.P.C., it is apparent that all the offences under the IPC 

shall be investigated, enquired into and tried and otherwise dealt with according to the 

provisions contained herein after. Sub-section (2) makes it clear that all the offences 

under any other law shall be investigate, enquired into and tried and otherwise dealt 

with according to the same provisions, but subject to any enactment for the time being 

in force regulating manners or place of investigating, enquiring into, trying or 

otherwise dealing with such offences. Meaning thereby the Code of Criminal 

Procedure is having its application in general for the purpose of enquiry, trial or for 

other purposes subject to any procedure prescribed in the special enactment. In the 

said context and looking to the provisions of the Prevention of Atrocities Act and 

POCSO Act, no mode of trial except provided in the Code of Criminal Procedure has 

been specif ied there under. But under POCSO Act, the procedure specif ied in Sections 

33,34,35,36 37 and 38 is in addition to the procedure prescribed in the Code of  

Criminal Procedure, which shall be followed by the said Court during trial.  

In the context of the aforesaid, but looking to the language of Section 26(b) Cr. 

P.C., it appears that any offence under any other law shall be tried by such Court as  

provided by such law. However, whether it  is incumbent to try this case involving the 

offences of both the Acts, by the respective special Court or may be tried by a Court of 

Sessions. In the said context the language of  notif ications notifying two special Courts 

under the different Acts in relevant. To found the answer that the offences registered 

under different Acts including the provisions of the IPC can be tried by a Court of 

Sessions notif ied in two different enactments. It may also be required to advert that 

which of the aforementioned enactments having overriding effect. In this regard, the 

guidance may be taken from the Principles of Statutory Interpretation by Justice G.P. 

Singh, 11th Edition, Page 361 whereby it is clear that sometime one f ind tow or more 

enactments operating in the same field and each containing a non obstante clause, in 

that event, the conflict in such cases may be resolved on consideration of purpose and 

policy underlying the enactment and the language used in them. The judgment of 

Hon’ble Apex Court in the case of Sarwan Singh v. Kasturi lal,  AIR 1997 SC 2645, is also 

relevant on this issue by which the Apex Court lay down the guidelines for resolving a 

conflict of two non obstante clauses contained in two different statutes. In the said 

case, the issue with respect to the applicability of the Delhi Rent Act was involved 

wherein it was held that when two or more laws operate in same field and each 

contained a non obstante clause indicating the provisions giving overriding effect to 

any other law, the cases to be decided in reference to the object and purpose of the 

law under consideration and applying a test that the later enactment must prevail over 

the earlier one.  

In an another case of Jain Ink Mfg. & Co. v. LIC of India & another, AIR 1981 SC 

670 before the Apex Court, the question came for consideration that Public Premises 

Ev i c t i on  of  U nau thor i zed  Occup an ts  Act ,  1971  w ou l d  p r ev ai l  t o  t he  S l um s 

Ar ea  ( Im pr ov em ent  & C l ear ance)  Ac t ,  1956  as  the  p r ov i s i ons i n b o th  the Ac ts  

w er e  i n  d i r ec t  con f l i c t ,  w her ei n  i t  w as  he l d  tha t  t he  S l um s  Ac t  p assed  as   
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far back as 1956 and the Public Premises Eviction Act was subsequent to it and would,  

therefore, prevail over the Slums Act. In the case of Sanwarmal Kejriwal v. Vishwa Co-

oplerative Housing Society Ltd. & others, AIR 1990 SC 1563,  the similar question arose 

before the Supreme Court wherein it was held that on having inconsistency in the two 

enactments, the later enactment would prevail. Thereafter before the Consti tutional  

Bench of Hon’ble the Apex Court in the case of Ashoka Marketing Ltd. v. Punjab 

National Bank,  AIR 1991 SC 855 the question came for consideration, whether Public 

Premises (Eviction of Unauthorized Occupants) Act, 1971 is having overriding effect to 

Delhi Rent Control Act, 1958. The Apex Court, after considering the purpose to which 

the later enactment has been enacted and looking to the non obstante clause in the 

later enactment, the Court concluded that the later enactment would prevail over to the 

earlier. In the case of A.P. State Financial Corporation Vs. Official Liquidator, AIR 2000 

SC 2642 again the same question came for consideration before the Apex court in the 

context of the State Financial Corporation Act, 1951 and the Companies Act, 1956 

wherein the proviso to Section 529-A was as inserted by amending the Act in 1985 and 

right of the  Corporation to sell property of defaulting industrial concern cannot be 

exercised in ignorance of pari passu charge in favour of workmen created by proviso 

to Section 529 (1) of the Companies Act, by later amendment. It  was held that as per 

non obstante clause later enactment in point of time would prevail. 

Similarly, in the case of Allahabad Bank v. Canara Bank & another, 2000 (4) SCC 

406, the Apex Court held that in case of conflict between two special laws, the later 

one prevails applying the maxim generalia specialibus non derogant. In the case of 

Maruti Udyog Ltd. v. Ramlal & others, (2005) 2 SCC 638 and also in the case of Jay 

Engineering Works v. Industry Facilitation Council & another, AIR 2006 SC 3252, the 

Court held that ordinary rule of construction is that where there are two non obstante 

clauses in different enactments, the later shall prevail, but it is equally well settled that 

ultimate conclusion would depend upon object and purpose of law under consideration 

to the context of statute. In view of the foregoing legal position enunciated by various 

pronouncement of the Apex Court it is clear that in two special enactments, non 

obstante clauses have been specif ied then the later enactment would prevail to earlier, 

applying the maxim generalia specialibus non derogant. In addition thereto the object 

and purpose to which the enactments have been introduced by the legislature ought to 

be seen, while interpreting the said issue. 

In the said context if  the object of the Prevention of Atrocities Act as well as the 

POCSO Act has been visualized then it is clear that the f irst Act was introduced with a 

view to prevent the commission of the atrocities against the members of the Scheduled 

C as tes  and  Schedu l ed  Tr i b es b y the  m em b er s  of  unr eserv ed  ca teg or y ,  t o  

secur e  r ehab i l i t a t i on  of  t he  m em b er s  o f  Schedu l ed  C as tes and  Schedu l ed  

Tr i b es and  to  p r ev en t  t he  of f ences  and  to  t r y  t he  cases  o f  t he  v i c t im s  b y the  

Sp ec i a l  C our t s  no t i f i ed  under  the  Ac t .  The  l a te r  Ac t  has  b een  enac ted  to 

p r o tec t  t he  chi l dr en  o f  a l l  comm uni t i es  inc l ud i ng  Schedu l ed  C as tes  and   
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Scheduled Tribes, OBC and unreserved category from offences of sexual assault,  

harassment, pornography and numerous safeguards have been specif ied in the Act with 

a view to prevent the exploitation of children and to protect them at various stages of investigation, 

enquiry and trial. Thus, it is clear that the interest of all the children, belonging to Scheduled Castes 

and Scheduled Tribes, other backward classes or unreserved category have been protected by 

introducing the said Act. Thus irrespective to race, caste and creed, the children of all the citizens 

were given protection by POCSO Act. Under both the Acts special Courts have been directed to be 

notified for the purpose of speedy trial, which are court of Sessions. However, in the matter of trial of 

the offences under both the enactments the case be tried before the Court of Sessions to which 

there is no conflict. 

As discussed hereinabove, it is clear that a Court of Sessions under both the Acts 

is notif ied to try the offences, issuing separate notif ications by the State Government 

after concurrence of the Chief Justice of the State. It is a trite law that the function of  

a Court of Sessions may be discharged by the Session Judge, Additional Session 

Judges or Assistant Session Judges appointed in this regard by the High Court.  

However, as per language employed in various notif ications under the Prevention of  

Atrocities Act makes it clear that an Additional Sessions Judge posted in a Court of  

Sessions shall discharge the function of the Special  Court under the Prevention of 

Atrocities Act would be a Special Court from the date of assuming the charge of the 

off ice. On the other hand, in exercise of powers conferred under Section 28 of the 

POCSO Act a Court of Sessions has been notif ied as a Special Court, and the 

Sessions Judges or Additional Sessions Judges posted in the Sessions Division may 

discharge the function of special Court as “Children’s Court”. As per the language of  

the notif ication issued under the Prevention of Atrocities Act, a Sessions Judge, from 

the date of assuming the off ice may discharge the function of the said Court, while as 

per notif ication of POCSO Act any of the Sessions Judge, who may discharge the 

function of the Court of Sessions may try the offences of POCSO Act. However, the 

special Judge Prevention of Atrocities is also a Court of Sessions who may try the 

offences of the Prevention of Atrocities Act as well as under POCSO Act. Thus, in 

such circumstances, by the aid of Section 9 of Cr.P.C. and giving harmonious 

interpretation to the Acts and Notif ications issued the offence of the Prevention of 

Atrocities Act as well as POCSO Act and the IPC can be tried by a Court of Session 

notif ied under Prevention of Atrocities Act, and the trial may not required to be split  

up. 

Now, to advert the other limb of the argument advanced by learned counsel for 

the applicant that under POCSO Act challan ought to be f iled before the notif ied Court, 

w hi le under  the Prev en t i on  of  At r oc i t i es  Ac t  the Spec ia l  Cour t  m ay t r y  t he  

cases  af ter  comm i t ta l  b y the  Cour t  of  Jud ic i a l  M ag is t ra te F i r s t  C lass .  I n  t he  

p resen t  case,  t he chal l an has b een f i l ed befor e the Sess i ons Judge ;  t her efor e,  

i t  w oul d af fec t  t he r igh t  of  t he app l ican t .  In t he sai d contex t  C hap ter -X IV of  t he  

Cr .P .C.  i s  re levan t .  As p er  Sect i on 193 ,  i t  i s  c lear  t hat  excep t  as  otherw ise  

expr ess l y  p r ov ided  b y th is  Code or  b y any other  l aw  for  t he t im e b eing  
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in force no Court of Session shall take cognizance of any offence as a Court of original  

jurisdiction unless the case has been committed to it by the Magistrate under the 

Code. In the present case, the offences of POCSO, Prevention of Atrocities Act and 

I.P.C. was found involved. However, the Challan was f iled before the Court of 

Sessions, which cannot be said to be il legal and prejudicial to accused merely on 

asking by them. As per the judgment of the Apex Court in a recent case of Rattiram & 

Others v. State of M.P., (2012) 4 SCC 516  the Court has re-considered the issue 

regarding f iling of the challan before the Sessions Court in a case of Prevention of  

Atrocities Act wherein the High Court directed vitiation of trial due to non-observance 

of Section 193 of the Code. But the Apex Court considering the provisions of Chapter 

– XIV of Cr.P.C., applying the theory of prejudice held that until and unless the 

prejudice has been shown and established by the accused mere f il ing of the challan in 

the Court of Sessions would not amount to il legality and the trial would not vitiate for 

the said reason. 

In view of the foregoing discussions and the interpretation of the provisions 

contained under the Prevention of Atroci ties Act, POCSO Act as well as the 

notif ications issued thereunder and also considering the provisions of the Cr.P.C., it is 

apparent that the offence registered under the POCSO Act shall be tried by the Court 

notif ied under Section 25 of the Commissions for Protection of Child Rights Act, 2005, 

which shall be deemed to be the “Children’s Court” as per the proviso to Section 28 of 

the POCSO Act. Simultaneously, if  the offences registered under the provisions of the 

preventions of Atrocities Act, then such offences shall be tried by the Special Court 

notif ied to try the said offence by Sessions Judge posted in the said Court from the 

date of assuming the off ice. If  the offences of IPC are also involved with respect to the 

offences of the respective special enactments then those offences shall also be tried 

by the said special Court notif ied under the respective enactments. It is to be further 

held that in a same crime number if  the offences have been registered under the 

provisions of Atrocities Act and POCSO Act then, such offences shall be tried by a 

Court of Sessions notif ied under the Prevention of Atrocities Act with the aid of 

Section 9 of Cr.P.C. and as per the language of the notif ications. In such 

circumstances, trial of the offences involved under both the Acts are not required to be 

split up. It is to be further made clear here that the POCSO Act being later enactment 

shall prevail to the provisions of the Prevention Atrocities Act in case of any 

inconsistency. It is to be further held that mere f il ing of a challan before a Court of  

Sessions as appears in the present case would not vitiate the trial, ipso facto in the 

light of the recent judgment of the Apex Court in the case of Rattiram (supra) without 

showing and establishing prejudice to the accused. 

 

 

197. CRIMINAL TRIAL : 

 Offence of rape – Test identification parade – Non-significance of – T.I.  

parade vis-a-vis dock identification – Law explained. 

 T r aum at i c  an d  t r a g i c  e x p er i e n c e  i n  t he  c o ur s e  o f  com m i s s ion  o f   
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 such heinous offence and close proximity with the offender affords sufficient 

time to imprint upon the mind of the prosecutrix the identity of the offender 

– Identification of the offender in court by her is the substantive evidence – 

Test identification parade is not a rule of law but only a rule of prudence – 

Identification of the accused in court can be relied upon even in the absence 

of test identification parade.  

 Satwantin Bai v. Sunil Kumar & anr. 

 Judgment dated 10.04.2015 passed by the Supreme Court in Criminal Appeal 

No. 1581 of 2009, reported in 2015 (2) Crimes 234 (SC)  

Extracts from the Judgment: 

In the present case the appellant was subjected to sexual intercourse during 

broad day light. The fact that she was so subjected at the time and in the manner 

stated by her, stands proved. Three witnesses had immediately come on the scene of  

occurrence and found that she was raped. The immediate reporting and the 

consequential medical examination further support her testimony. By very nature of the 

offence, the close proximity with the offender would have certainly afforded suff icient 

time to imprint upon her mind the identity of  the offender. In Malkhansingh v. State of  

M.P., (2003) 5 SCC 746 in a similar situation where identif ication by prosecutrix for the 

f irst time in court was a matter in issue, this Court had observed: 

 “She also had a reason to remember their faces as they had 

committed a heinous offence and put her to shame. She had, 

therefore, abundant opportunity to notice their features In fact on 

account of her traumatic and tragic experience, the faces of the 

appellants must have got imprinted in her memory, and there was 

no chance of her making a mistake about their identi ty.”  

Furthermore, the appel lant had gone to the extent of  stating in her f i rst 

reporting that she would be in a possi tion to identify the offender and had given  
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particulars regarding his identity. The clothes worn by the offender were identif ied by 

her when called upon to do so. In the circumstances there was nothing wrong or 

exceptional in identif ication by her of the accused in court. We find her testimony 

completely trustworthy and reliable. Consequently we hold that the case against 

Respondent No.1 stands proved. Since the trial court had found the age of the 

Appellant to be 10-13 years of age, we take the age to be on the maximum scale i.e. 

13 years. In our considered view, the High Court was not justif ied in dismissing the 

revision. No other view was possible and the case therefore warrants interference by 

this Court. We accordingly allow the appeal and convict Respondent No.1 for having 

committed the offence under Section 376(1) IPC and sentence him to undergo 

imprisonment for seven years and also impose a f ine of Rs.5,000/- which in its entirety 

shall be made over to the Appellant. In the event such f ine is not deposited, 

Respondent No.1 shall undergo further sentence of simple imprisonment for six 

months. We, however, confirm the acquittal of Respondent No.1 for the offence under 

Section 3(2)(V) of the Act. Respondent No.1 shall be taken into custody forthwith to 

undergo the sentence as aforesaid. 

 

198. EVIDENCE ACT, 1872 – Sections 3, 11 and 32 

(i) Plea of alibi – Burden of proof – The burden on the accused is rather 

heavy – He is required to prove it with certitude – When  plea of alibi can 

succeed? Held, it  can succeed only if it  is proved with absolute certainty 

that the accused was so far away at the relevant time that he could not 

be present at the place of occurrence. 

(ii) Dying declaration – 100% burn injury case – Plea of accused that 

deceased could not have made any statement to her brother due to 100% 

burns – Brother of the deceased had immediately rushed to the house of 

the deceased – She told him that her husband had poured kerosene on 

her – D.D. was found to be worthy of reliance – Plea of accused rejected. 

 

i

ii



361 
 

 

 Vijay Pal v. State (GNCT) of Delhi 

 Judgment dated 10.03.2015 passed by the Supreme Court in Criminal Appeal 

No. 2153 of 2011, reported in AIR 2015 SC 1495 

Extracts from the Judgment: 

It is contended by the learned counsel for the appellant when the deceased 

sustained 100% burn injuries, she could not have made any statement to her brother.  

In this regard, we may profitably refer to the decision in Mafabhai Nagarbhai Raval v.  

State of Gujarat, AIR 1992 SC 2186 wherein it has been held a person suffering 99% 

burn injuries could be deemed capable enough for the purpose of making a dying 

declaration. The Court in the said case opined that unless there existed some inherent 

and apparent defect, the trial Court should not have substituted its opinion for that of  

the doctor. In the light of the facts of the case, the dying declaration was found to be 

worthy of reliance. 

In State of Madhya Pradesh v. Dal Singh and Others, AIR 2013 SC 2059, a two-Judge 

Bench placed reliance on the dying declaration of the deceased who had suffered 

100% burn injuries on the ground that the dying declaration was found to be credible. 

We may profitably reproduce a few paragraphs from Binay Kumar Singh v. State of 

Bihar, AIR 1997 SC 322.  

 We must bear in mind that an alibi is not an exception (special or general) 
envisaged in the Indian Penal Code or any other law. It is only a rule of 
evidence recognised in Section 11 of the Evidence Act that facts which are 
inconsistent with the fact in issue are relevant. Illustration (a) given under the 
provision is worth reproducing in this context: 

 “The question is whether A committed a crime at Calcutta on a 
certain date; the fact that on that date, A was at Lahore is relevant.” 

 The Latin word alibi means “elsewhere” and that word is used 
for convenience when an accused takes recourse to a defence 
line that when the occurrence took place he was so far away 
from the place of occurrence that it is extremely improbable 
that  he w ould have par t i c ipated in the cr im e.  I t  i s  a bas ic  
law  that  in a cr im inal  case,  in w hich the accused is  
a l leged to have inf l ic ted phys ical  in jury to  another  person,  
the burden is  on the p rosecut ion to  p rove that  the    
accused was present at the scene and has participated in the  
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 crime. The burden would not be lessened by the mere fact that  

the accused has adopted the defence of alibi. The plea of the 

accused in such cases need be considered only when the 

burden has been discharged by the prosecution satisfactorily.  

But once the prosecution succeeds in discharging the burden it 

is incumbent on the accused, who adopts the plea of alibi, to 

prove it with absolute certainty so as to exclude the possibility 

of his presence at the place of occurrence. When the presence 

of the accused at the scene of occurrence has been 

established satisfactorily by the prosecution through reliable 

evidence, normally the court would be slow to believe any 

counter-evidence to the effect that he was elsewhere when the 

occurrence happened. But if the evidence adduced by the accused is of  

such a quality and of such a standard that the court may 

entertain some reasonable doubt regarding his presence at the 

scene when the occurrence took place, the accused would, no 

doubt, be entitled to the benefit of that reasonable doubt. For 

that purpose, it would be a sound proposition to be laid down 

that, in such circumstances, the burden on the accused is 

rather heavy. It follows, therefore, that strict proof is required 

for establishing the plea of alibi."  

The said principle has been reiterated in Gurpreet Singh v. State of Haryana, AIR 

2002 SC 3217, S. K. Sattar v. State of Maharashtra AIR 2010 SC 3320 and Jitender Kumar 

v. State of Haryana, AIR 2012 SC 2488.  

 

*199. EVIDENCE ACT, 1872 – Section 27 

 Disclosure statement, admissibility and significance of – What is admissible 

is the information leading to discovery and not any opinion formed on it by 

the prosecution – What is important is discovery of the material object at the 

disclosure of the accused but such disclosure alone would not automatically 

lead to the conclusion that the offence was also committed by the accused – 

In fact, thereafter, burden lies on the prosecution to establish a close link 

between discovery of the material object and its use in the commission of 

the offence.  



363 
 

 

 Vijay Thakur v. State of Himachal Pradesh 

 Judgment dated 19.09.2014 passed by the Supreme Court in Criminal Appeal 

No. 632 of 2011, reported in 2015 (2) Crimes 254 (SC)  

 

*200. EVIDENCE ACT, 1872 – Section 32 (1) 

 Dying declaration – Reliability, test and requirement of – Reliability of dying 

declaration must be subjected to close scrutiny – Court must satisfy that 

declaration is truthful – While great solemnity and sanctity is attached to the 

words of a dying man because the person on the verge of death is not likely 

to tell lies or to concoct a case so as to implicate an innocent person yet, 

the Court has to be on guard against the statement of the deceased being a 

result of either tutoring, prompting or a product of his imagination – The 

Court must be satisfied that the deceased was in a fit state of mind to make 

the statement after the deceased had a clear opportunity to observe and 

identify the accused and that he was making the statement without any 

influence or rancour – Truthful and reliable dying declaration, though 

uncorroborated, may form the sole basis of conviction. 

 

 

 Prem Kumar Gulati & another v. State of Haryana & another  

 Judgment dated 23.09.2014 passed by the Supreme Court in Criminal  Appeal No. 

1422 of 2009, reported in 2015 (2) Crimes 247 (SC)  
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201. EVIDENCE ACT, 1872 – Section 65 (f) 

 RIGHT TO INFORMATION ACT, 2005 – Section 2 (j)  

 Secondary evidence – Certified copy of documents obtained under Right to 

Information Act, admissibility of – Certified copies of documents obtained 

under Act of 2005 are admissible as secondary evidence – Not required to be 

compared with original documents. 

 

 

 Narayan Singh v. Kallaram @ Kalluram Kushwaha 

 Order dated 19.03.2015 passed by the High Court of M.P. in Writ Petition No. 

7860 of 2014, reported in 2015 (2) MPLJ 337 

Extracts from the Order: 

Clause (f) of Section 65 of Evidence Act makes it crystal  clear that a certif ied 

copy permitted under the Evidence Act or by any other law in force can be treated as 

secondary evidence. Right to Information Act, in my view, falls within the ambit of “by 

any other law in force in India”. The definition of “right to information” makes it clear 

that certif ied copies of documents are given to the citizens under their right to obtain 3 

WP No. 7860/2014 information. In my view, the court below has rightly opined that the 

documents can be admitted as secondary evidence. I do not see any merit in the 

contention that the documents obtained under the Act of 2005 are either true copies or 

attested copies. The definition aforesaid shows that the same are certif ied copies. 

Even otherwise, it is interesting to note that in Black Dictionary, the meaning of 

“certif ied copy” is as under:- 

 “Certif ied copy” - a copy of a document or record, signed or certif ied 

as a true copy by the off icer to whose custody original is entrusted.”  

Since the documents are covered under section 65 of the Evidence Act, there was 

no need to compare the same with the originals. 
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202. EVIDENCE ACT, 1872 – Section 132 

(i) Interpretation of proviso – The proviso to section 132 of the Evidence 

Act is a facet of rule against self-incrimination and the same is a 

statutory immunity against self-incrimination which deserves the most 

liberal construction – No prosecution can be launched against the maker 

of a statement falling within the sweep of section 132 on the basis of the 

‘answer’ given by a person while deposing as a ‘witness’ before a Court. 

(ii) The rule against self-incrimination can be seen in –  

(i) Section 161 Cr.P.C, 1973; 

(ii) Sections 25 and 26 of the Evidence Act; and 

(iii) The proviso to section 132 of the Evidence Act.  

i

ii

i

ii

iii  

 R. Dineshkumar alias Deena v. State, Rep. by Inspector of Police & 

ors.  

 Judgment dated 16.03.2015 passed by the Supreme Court  in Criminal Appeal 

No. 454 of 2015, reported in AIR 2015 SC 1816 

Extracts from the Judgment: 

The rule against self-incrimination found expression in Indian law much before 

advent of the Constitution of India [under Article 20(3)]. Facets of such rule are seen 

in (i) Section 161 Cr.P.C., 1898. Sub-section (1) authorised a police off icer 

investigating a case to examine any person “supposed to be acquainted with the facts 

and circumstances of the case”. Subsection (2) exempted such person from answering 

the questions “which would have a tendency to expose him to a criminal charge or to a 

penalty or forfeiture”. Section 161 of the Cr.P.C., 1973 corresponds to Section 161 of  

the Cr.P.C., 1898. Subsections (2) of both the old and new Code are substantially 

identical. (ii) Another facet of the rule against self-incrimination f inds expression in 

Sections 25 and 26 of the Evidence Act which make a confession made to a police 

off icer or a confession made while in the custody of the police inadmissible in 

evidence.  
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The proviso to Section 132 of the Evidence Act, in our opinion, embodies another 

facet of the rule against self-incrimination. 

Section 132 existed on the statute book from 1872 i.e. for 78 years prior to the 

advent of the guarantee under Article 20 of the Constitution of India. As pointed out by 

Justice Muttusami Ayyar in The Queen v. Gopal Doss & another, ILR 3 Mad. 271, the 

policy under Section 132 appears to be to secure the evidence from whatever sources 

it is available for doing justice in a case brought before the Court. In the process of 

securing such evidence, if  a witness who is under obligation to state the truth because 

of the Oath taken by him makes any statement which will criminate or tend to expose 

such a witness to a “penalty or forfeiture of any kind etc.”, the proviso grants immunity 

to such a witness by declaring that “no such answer given by the witness shall subject 

him to any arrest or prosecution or be proved against him in any criminal proceeding”. 

We are in complete agreement with the view of Justice Ayyar on the interpretation of 

Section 132 of the Evidence Act. 

The proviso to Section 132 of the Evidence Act is a facet of the rule against self 

incrimination and the same is statutory immunity against self incrimination which 

deserves the most liberal construction. Therefore, no prosecution can be launched 

against the maker of a statement falling within the sweep of Section 132 of the 

Evidence Act on the basis of the “answer” given by a person while deposing as a 

“witness” before a Court 

 

203. HINDU SUCCESSION ACT, 1956 – Section 8 

(i) Succession– Self-acquired property of deceased, devolution of – 

Deceased died prior to commencement of the Hindu Succession Act, 

1956 – Property being his self-acquired property, will devolve upon his 

sons in equal shares. 

(ii) Principle of res judicata, applicability of – Finding that suit property is 

self-acquired property of the deceased was confirmed by the High Court 

as well as by the Apex Court – Deceased died before commencement of 

the Act of 1956 – Sons of the deceased inherited property – On attaining 

finality, plaintiff (daughter of deceased) cannot re-agitate the matter 

seeking share in the suit property. 

i
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 Anand Sood v. Kanak Devi and others 

 Order  dated 06.02.2015 passed by the High Court of M.P. in Writ Petition No. 

7624 of 2014, reported in 2015 (2) MPLJ 317 

Extracts from the Order: 

The petitioner/intervenor though made a claim to have 1/4th share in the sui t 

house being son of Shyamwati and grandson of Late Durgaprasad as  

Class-I heir, however, in his application under Order I Rule 10 CPC nowhere the 

applicant has stated the date of death of Late Durgaprasad relevant for the purpose of 

claiming share to the suit property under Section 8 of the Hindu Succession Act as 

Class-I heir. Defendant no.1 in his written statement has stated that Durgaprasad had 

died in the year 1955. In the plaint in para 8 the plaintif f  has averred that Durgaprasad 

had died during 1955-56. Besides, in the aff idavit f i led by defendant no.2 grandson of  

Late Durgaprasad i t is stated that Durgaprasad had died in the year 1955. However, in 

the teeth of the fact that in the earlier round of litigation the trial court as well as the 

f irst appellate court since recorded a f inding that Late Durgaprasad had died prior to 

Hindu Succession Act came into force and the sui t property being his self acquired 

property, therefore, had devolved upon both the sons having equal share. In fact the 

aforesaid question of exact date of death of Late Durgaprasad was found to be not of 

much consequence, therefore, the trial court held that after the death of Durgaprasad, 

since the suit property was succeeded by his sons only, now in the suit for partition 

and possession by subsequent purchaser buying part of share of Late Satyanarayan, 

predecessor-in-title of defendants no.5 and 6, in the light of directions issued by this 

Court in f irst appeal No.6/1993 confirmed by Supreme Court in civil appeal 

No.6548/2014, the petitioner/intervenor has no right for being added as a party, 

accordingly rejected his application f iled under Order I Rule 10 CPC. The trial court 

even in the alternative has said that even if Durgaprasad had died after 1956, stil l his 

daughters or their successors have no right over the sui t property as they were not 

born after 1956 and relied upon the judgment of Pushpalatha N. V. v. V. Padma, AIR 

2010 Karnataka 124. Consequently, the application was dismissed with further 

observations that the suit is pending since 2005 and there is already an order passed 

by this Court on 9/8/2010 in Writ Petition No.3098/2009, wherein direction has been 

issued to decide the sui t within six months, besides, there is another order of this 

Court dated 4/9/2014 in Writ Petition No.5309/2014 and an order of the Supreme Court 

dated 15/7/2014 in civil appeal No.6548/2014 for expeditious disposal of the suit.  
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Before adverting to rival submissions, it is considered apposite to refer to the 

views of the Supreme Court in the context of discretionary jurisdiction of the trial  court  

under Order I Rule 10 CPC. Plaintif f  in the suit is a dominus litus and he is always free 

to choose the persons against whom he intends to contest and seek relief. He cannot 

be compelled to make any person party to a suit against whom he does not intend to 

seek any relief. Therefore, a person, who is not a party to a suit, cannot claim right to 

be impleaded against wishes of the plainti f f . This is the general rule as regards 

impleadment of parties in a civil suit. However, this rule is subject to the provisions 

engrafted under Order I Rule 10 (2) CPC, which reads as under:- 

 “10. Suit in name of wrong plaintif f .- (1) xxxxxxx 
 (2) Court may strike out or add parties.- The Court may at any stage 

of the proceedings, either upon or without the application of either 

party, and on such terms as may appear to the Court to be just, 

order that the name of any party improperly joined, whether as 

plaintif f  or defendant, be struck out, and that the name of any 

person who ought to have been joined, whether as plaintif f  or 

defendant, or whose presence before the Court may be necessary 

in order to enable the Court effectually and completely to adjudicate 

upon and settle all the questions involved in the suit, be added.”  

A bare perusal thereof suggests that the trial court exercises discretionary 

jurisdiction in the matter of adding of parties and deleting the parties on such premise, 

as may appear to be just and proper in such stage of proceedings in a suit with due 

application of mind where any person, who ought to have been joined as plaintif f  or 

defendant, but was not joined and where a person, whose presence is necessary 

before the Court to enable the Court to effectually and completely adjudicate upon and 

settle questions involved in the suit. The Apex Court while considering the scope, 

ambit and limit of Order I Rule 10 (2) CPC in the case of Mumbai International Airport  

Private Limited v. Regency Convention Centre and Hotels Private Limited and others,  

(2010) 7 SCC 417 also explained the difference between the necessary party and proper 

party by reiterating the law that necessary party is a person, who ought to have been 

joined as a party and in whose absence no effective decree could be passed at all by 

the Court, therefore, if  a necessary party is not impleaded, the suit itself is liable to be 

dismissed. Proper party is a party, who though not necessary, but whose presence 

would enable the Court to completely, effectively and adequately adjudicate upon the 

matter at dispute in the suit though he need not be a person in favour of whom the 

decree is to be made. Relevant paras thereof read as under: 
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 “Let us consider the scope and ambit of Order I of Rule 10(2) CPC 

regarding striking out or adding parties. The said sub-rule is not 

about the right of a non-party to be impleaded as a party, but about  

the judicial discretion of the court to strike out or add parties at any 

stage of a proceeding. The discretion under the sub-rule can be 

exercised ei ther suo moto or on the application of the plaintif f  or the 

defendant, or on an application of a person who is not a party to the 

suit. The court can strike out any party who is improperly joined.  

The court can add anyone as a plaintif f  or as a defendant if  it finds 

that he is a necessary party or proper party. Such deletion or 

addition can be without any conditions or subject to such terms as 

the court deems fit to impose. In exercising its judicial discretion 

under Order 1 Rule 10(2) of the Code, the court will of course act 

according to reason and fair play and not according to whims and 

caprice. 

 This Court in Ramji Dayawala & Sons (P) Ltd. v. Invest  

Import 1981 (1) SCC 80, reiterated the classic definition of 

‘discretion’ by Lord Mansfield in R. v. Wilkes,  1770 (98) ER 327, that 

‘discretion’  

 “when applied to courts of justice, means sound discretion 
guided by law. It must be governed by rule, not by humor; it 
must not be arbitrary, vague, and fanciful, `but legal and 
regular’.” 

 In other words, the court has the discretion to either to allow or 

reject an application of a person claiming to be a proper party, 

depending upon the facts and circumstances and no person has a 

right to insist that he should be impleaded as a party, merely 

because he is a proper party.”  

Besides, the Hon’ble Supreme Court in the context of judgments rendered in 

Kasturi v. Iyyamperumal and others, (2005) 6 SCC 733 and Sumtibai and others vs.  Paras  

Finance Co.,  (2007) 10 SCC 82 has observed in paras 21 and 26 as under:-  

 “21. On a careful consideration, we f ind that there is no conflict 

between the two decisions. The two decisions were dealing with 

different situations requiring application of different facets of sub-

rule (2) of Rule 10 of Order 1. This is made clear in Sumtibai 

(supra) itself. It was observed that every judgment must be 

governed and qualif ied by the particular facts of the case in which 

such expressions are to be found; that a little difference in facts or 

additional facts may make a lot of difference in the precedential  

value of a decision and that even a single signif icant detail may  
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 alter the entire aspect; that there is always peril in treating the 

words of a judgment as though they were words in a legislative 

enactment, and it is to be remembered that judicial utterances are 

made in the setting of the facts of a particular case. The decisions 

in Ramesh Hirachand Kundanmal v. Municipal Corporation of Greater 

Bombay, (1992) 2 SCC 524 and Anil Kumar Singh v. Shivnath Mishra, 

(1995) 3 SCC 147 also explain in what circumstances persons may 

be added as parties. 

 26. If  the principles relating to impleadment, are kept in view, then 

the purported divergence in the two decisions will be found to be 

non- existent. The observations in Kasturi (supra) and Sumtibai  

(supra) are with reference to the facts and circumstances of the 

respective case. In Kasturi (supra), this Court held that in suits for 

specif ic performance, only the parties to the contract or any legal 

representative of a party to the contract, or a transferee from a 

party to the contract are necessary parties. In Sumtibai (supra), this 

Court held that a person having semblance of a title can be 

considered as a proper party. Sumtibai did not lay down any 

proposition that anyone claiming to have any semblance of title is a 

necessary party. Nor did Kasturi (supra) lay down that no one, other 

than the parties to the contract and their legal representatives/ 

transferees, can be impleaded even as a proper party.”  

Learned counsel for the petitioner submits that the trial court has committed grave 

error of law and fact while dismissing the application. It  is submitted that as the 

petitioner/intervener is the son of Late Shyamwati and grandson of Late Durgaprasad, 

therefore, he is entitled to succeed 1/4th share in the sui t property and, therefore, the 

trial court ought to have allowed the application under Order I Rule 10 CPC in the suit 

for partition and possession f iled by the purchaser of the share of Satyanarayan; one 

of the son of Late Durgaprasad, as the share is yet to be determined in a partition suit.  

Learned counsel relied upon following judgments of the Supreme Court to contend that 

in those cases even after passing of the preliminary decree in partition suits, 

applications for modif ication of preliminary decrees were ordered to be allowed to pass 

preliminary decree again if  after passing of preliminary decree, events have taken 

place necessitating re-adjustment of share as declared in the preliminary decree, as 

there is no bar that once a preliminary decree is passed, the Court is precluded from 

passing preliminary decree subsequently: 

 1. Prema v. Nanje Gowda and others, (2011) 6 SCC 462,  
2. Ganduri Koteshwaramma and another v. Chakiri Yanadi and another,  
2012 (1) MPLJ (S.C)333 = (2011) 9 SCC 788 
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Learned counsel also submitted that the trial court has committed an error of law 

wherein in alternative it is held that even i f Durgaprasad had died after 1956, his 

daughters had no share to the suit property, as they were not born after 1956 on the 

strength of the judgment in the case of Pushpalatha  (supra) and further submits that 

the aforesaid judgment is subject matter of appeal before the Supreme Court and 

pending consideration. This Court does not intend to test the sustainability of the order 

of the trial court in the context of aforesaid justif iability of the impugned order. 

Having perused the aforesaid judgments rendered by the Hon’ble Apex Court this 

Court f inds that there is no dispute that in a partition suit after passing of the 

preliminary decree the trial court is competent to pass again a preliminary decree 

subsequently if  in the interregnum period any party to the partition suit dies or any 

amendment of law governing the rights of the parties has undergone change, then 

his/her share is required to be allotted to the surviving parties and this can be done in 

the f inal decree proceedings. The law laid down by the Apex Court in that behalf is 

well explained in para 16 of the judgment in the case of Prema (supra), which reads as 

under:- 

 “16. We may add that by virtue of the preliminary decree passed by 
the trial Court, which was confirmed by the lower appellate Court  
and the High Court, the issues decided therein will be deemed to 
have become final but as the partition suit is required to be decided 
in stages, the same can be regarded as fully and completely 
decided only when the f inal decree is passed. If in the interregnum 
any party to the partition suit dies, then his/her share is required to 
be allotted to the surviving parties and this can be done in the f inal  
decree proceedings. Likewise, if  law governing the parties is 
amended before conclusion of the f inal decree proceedings, the 
party benefited by such amendment can make a request to the 
Court to take cognizance of the amendment and give effect to the 
same. If the rights of the parties to the sui t change due to other 
reasons, the Court ceased with the f inal decree proceedings is not 
only entitled but is duty bound to take notice of such change and 
pass appropriate order.”  

But, looking to the factual matrix in hand, the ratio laid down in aforesaid two 

judgments, in the opinion of this Court, cannot be of any help to the petitioner. 

Undisputedly the f inding of the trial court confirmed by the High Court as well as the 

Supreme Court (supra) that the suit property is a self acquired property of Late 

Durgaprasad, who had died prior to Hindu Succession Act came into force and, 

therefore,  both sons had inher i ted the  p roper ty,  has at ta ined f inal i ty.  The  

ins tant  sui t  i s  f i led w i th reference to and in the context  of  l iber ty granted by the  

f i r s t  appel late cour t  to f i le  a sui t  f or  par t i t ion and  possess ion to  the  ex tent  he  
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had purchased the property from the share of Satyanarayan; one of the brothers, 

wherein the extent of the property purchased by the plaintif f  is to be determined upon 

division of property between the two brothers or other predecessor-in-title (parties to 

the suit). 

The submission of learned counsel for the petitioner that as the shares are yet to 

be determined, as observed by the f irst appellate court in para 13, therefore, the 

petitioner/intervenor has substantial and legitimate legal right to be a party to the 

partition suit being grandson of Late Durgaprasad cannot countenanced for the reason 

that f irst of all the f inding of death of Durgaprasad is well explicit in the judgment of  

the High Court being prior to coming into force of Hindu Succession Act and devolution 

of property upon two brothers by force of law of survivorship, hence, determination as 

observed by the f irst appellate court in para 13 is in the context of the extent of  

property purchased by the plaintif f  out of the share of Satyanarayan and no other 

meaning can be given thereto to enlarge the scope of the sui t in ignorance of the 

judgment of the f irst appellate court and that of the Supreme Court. As a matter of 

fact, in the light of the judgments rendered by this Court in the f irst appeal No.6/1993 

and by the Supreme Court in civil appeal No.6548/2014, plaintif f  has no right to re-

agitate the matter seeking claim in the suit property on the principles of res judicata. 

In the case of Dr. Subramanian Swamy v. State of Tamil Nadu & Ors., AIR 2014 SCW 6893  

the Apex Court held has under:-  

 “23. The scope of application of doctrine of res judicata is in 

question. The literal meaning of “res” is “everything that may form 

an object of rights and includes an object, subject-matter or status” 

and “res judicata” literally means “a matter adjudged a thing 

judicially acted upon or decided; a thing or matter settled by 

judgments”. “Res judicata pro veritate accipitur” is the full maxim 

which has, over the years, shrunk to mere “res judicata”, which 

means that res judicata is accepted for truth. 24. The doctrine 

contains the rule of conclusiveness of the judgment which is based 

partly on the maxim of Roman jurisprudence “interest reipublicae ut 

sit f inis litium” (it concerns the State that there be an end to law 

suits) and partly on the maxim “nemo debet bis vexari prouno et  

eadem causa” (no man should be vexed twice over for the same 

cause). Even an erroneous decision on a question of law attracts 

the doctrine of res judicata between the parties to it. The 

correctness or otherwise of a judicial decision has no bearing upon 

the question whether or not it operates as res judicata. (Vide: Shah 

Shivraj Gopalji v. ED., Appakadh Ayiassa Bi & Ors., AIR 1949 PC 302; 

and Mohanlal Goenka v. Benoy Kishna Mukherjee & Ors., AIR 1953 SC 

65) .’’ 
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It may not be out of place to mention that the mother of the petitioner/intervenor 

herself has deposed in favour of the predecessor in title of defendant Jainarayan 

supporting his claim of having exclusive ownership on the suit property. As such, she 

had full knowledge of the litigation between the parties, which was decided vide civil 

suit No.36/1991, f irst appeal No.6/1993. She had died in the year 2004. Up-til l her 

death no proceeding was ever initiated by Late Shyamwati for her claim in the suit 

property being daughter of Late Durgaprasad and the instant application by the son of 

Shyamwati is f i led in the month of September, 2014. This itself shows lack of 

bonafides and an attempt to somehow subvert the course of justice. Except him none 

of the successor of his sister Late Bhagwati has come forward for such claim. As such, 

the facts suggests that the aforesaid application has been f iled only to subvert the 

course of justice in the instant suit f i led in compliance of the order passed by the f irst 

appellate court in f irst appeal No.6/1993. Application is devoid of substance and has 

rightly been dismissed by the trial court.  

In the light of the fact that the suit is for declaration and possession and during 

pendency of the suit plaintif f  was dispossessed, reference and reliance to Section 35 

of the Specif ic Relief Act by the counsel for applicant/petitioner is of no assistance.  

As such, there is no il legality committed by the trial court in the impugned order. 

The Writ Petition sans merit. Accordingly, dismissed. 

 

204. INDIAN PENAL CODE, 1860 – Sections 96 to 100, 149 and 302 

 Right of private defence, when not available? Held, in cases of free fights, 

the accused persons are to be fastened with individual liability taking into 

consideration the specific role assigned to each one of them and normally 

right of private defence is not available to either of the parties but that is not 

a rule without exception– In this case accused has been given 2cm x 2cm x 

1.5cm deep knife-blow on his scapular region, has retorted by using licensed firearm, 

and killed one of his rivals in the same incident – He has taken plea of right to private 

defence right from beginning of the trial – A person faced with injury with a deadly 

weapon to his life cannot be expected to weigh in balance the precise force needed to 

avoid danger –The Apex Court has given him benefit of Exception 2 of Section 300 IPC. 
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  Pathubha Govindji Rathod and anthor v. State of Gujarat 

 Judgment dated 21.01.2015 passed by the Supreme Court in Criminal Appeal 

No. 2282 of 2014,  reported in (2015) 4 SCC 363 

Extracts from the Judgment: 

It is not disputed in the present case that there are cross versions of the incident, 

and cross complaints were lodged with the police. It is also not disputed that in both 

the cases police submitted charge sheets against both set of accused. It is also 

evident from the record that both Sessions Case No 85 of 2003 and Sessions Case 

No. 53 of 2004 resulted in conviction on conclusion of trial by Additional Sessions 

Judge, Junagarh. Considering the number of persons involved in the incident it can be 

safely said that it is a case of free fight between two groups of people. It is settled 

principle of law that in the cases of free f ights accused are to be fastened with 

individual liability taking into consideration the specif ic role assigned to each one of  

them, and normally right of private defence is not available in such cases unless 

circumstances in a given case warrant so.  

A person faced with injury with a deadly weapon to his life cannot be expected to weigh in 

balance the precise force needed to avoid danger. Referring to case of Bhanwar Singh v. State of 

M.P., (2008) 16 SCC 657 this Court in State of Rajasthan v. Manoj Kumar, (2014) 5 SCC 744 has 

observed as under: 

 “In Bhanwar Singh (supra) it has been ruled to the effect that for a 

plea of right of private defence to succeed in totality, it  must be 

proved that there existed a right to private defence in favour of the 

accused, and that this right extended to causing death; and if the 

court were to reject the said plea, there are two possible ways in 

which this may be done i.e. on one hand, it may be held that there 

existed a right to private defence of the body, however, more harm 

than necessary was caused or, alternatively, this right did not 

extend to causing death and in such a situation it  would result in the 

application of Section 300 Exception 2 IPC.” 

In Mohd. Khalil  Chisti  v. State of Rajasthan, (2013) 2 SCC 541 this court has 

observed in para 42 as follows: 
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 “42. The analysis of the materials clearly shows that two versions of 

the incident adduced by the prosecution are discrepant with each 

other. In such a situation where the prosecution leads two sets of 

evidence each one which contradicts and strikes at the other and 

shows it to be unreliable, the result would necessarily be that the 

court would be left with no reliable and trustworthy evidence upon 

which the conviction of the accused might be based. Though the 

accused would have the benefit of such si tuation and the counsel 

appearing for the appellants prayed for acquittal of the appellants of  

all the charges, in view of the principles which we have already 

discussed, we are of the view that each accused can be fastened 

with individual liability taking into consideration the specif ic role or 

part attributed to each of the accused. In other words, both sides 

can be convicted for their individual acts and normally no right of 

private defence is available to either party and they will be guilty of 

their respective acts”.  

No doubt normally the right of private defence is not available to either of the 

parties in incidents of group fighting, but that is not a rule without exception. In the 

case at hand, we have a special  circumstance where the injured person (appellant 

no.1) who was given 2cm x 2cm x 1.5cm deep knife blow on his back (scapular region) 

has retorted by using licensed f irearm, and killed one of his rivals in the same incident.  

Accused/appellant Pathubha Govindji has taken plea of private defence right from 

beginning of the trial. From the judgment of the trial court also, it is clear that the plea 

of private defence was taken by the appellant no.1. Considering the facts and 

circumstances of the present case and evidence on record, it is evident that  

accused/appellant no.1 Pathubha Govindji Rathod who suffered knife injury in the 

incident has caused death of one of the deceased by f iring several shots thereby 

exceeding right of private defence. Injuries suffered by both the sides are on record. 

 

205. INDIAN PENAL CODE, 1860 – Section 302 

 Murder Trial – Circumstantial evidence – Whether theory of last seen 

together itself is a conclusive proof for convicting the accused? Held, No, 

but along with other circumstances surrounding the incident, like relations 

between the accused and deceased, enmity between them, previous history 

of hostility, recovery of weapon from the accused, time gap between death of 

the deceased and the time when he last seen with the accused may also be 

considered by the court and thereafter, reach to a conclusion.
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 Ashok v. State of Maharashtra 

 Judgment dated 11.03.2015 passed by the Supreme Court in Criminal Appeal 

No. 2224 of 2011,  reported in (2015) 4 SCC 393 

Extracts from the Judgment: 

The “last seen together” theory has been elucidated by this Court in Trimukh 

Marotiu Kirkan v. State of Maharashtra, (2006)10 SCC 106, in the following words:  

 “Where an accused is alleged to have committed the murder of his 

wife and the prosecution succeeds in leading evidence to show that 

shortly before the commission of crime they were seen together or 

the offence takes place in the dwelling home where the husband 

also normally resided, it has been consistently held that if  the 

accused does not offer any explanation how the wife received 

injuries or offers an explanation which is found to be false, it is a 

strong circumstance which indicates that he is responsible for 

commission of the crime. Thus, the doctrine of last seen together 

Page 9 9 shifts the burden of proof on the accused, requiring him to 

explain how the incident had occurred. Failure on the part of the 

accused to furnish any explanation in this regard, would give rise to 

a very strong presumption against him.” 

In Ram Gulab Chaudhary v. State of Bihar,  (2001) 8 SCC 311,  the accused after 

brutally assaulting a boy carried him away and thereafter the boy was not seen alive 

nor his body was found. The accused, however, offered no explanation as to what they 

did after they took away the boy. It was held that for absence of any explanation from 

the side of the accused about the boy, there was every justif ication for drawing an 

inference that they had murdered the boy. 

In Nika Ram v. State of H.P., (1972) 2 SCC 80, it was observed that the fact that the 

accused alone was with his wife in the house when she was murdered with a “Khukhri” and the 

fact that the relations of the accused with her were strained would, in the absence of any 

cogent explanation by him, point to his guilt.  
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The latest judgment on the point is Kanhaiya Lal v. State of Rajasthan, (2014) 4 SCC 715. In this 

case this Court has held that the circumstance of last seen together does not by itself and 

necessarily lead to the inference that it was the accused who committed the crime. There must be 

something more establishing the connectivity between the accused and the crime. Mere non-

explanation on the part of the accused by itself cannot lead to the proof of guilt against the accused. 

Here another judgment in Harivadan Babubhai Patel v. State of Gujarat, (2013) 7 

SCC 45, would be relevant. In this case, this Court found that the time gap between the 

death of the deceased and the time when he was last seen with the accused may also 

be relevant. 

 

*206. INDIAN PENAL CODE, 1860 – Section 304-A 

(i) Offence of causing death by rash or negligent driving, severity of – Law 

explained – Such an offence blights not only lives of the victims but of 

many others around them – Neither the law nor the court that 

implements the law should ever get oblivious of the fact that in such 

accidents precious lives are lost or the victims who survive are crippled 

for life which, in a way, is worse than death – Driving in a drunken state, 

in a rash and negligent manner or driving with youthful adventurous 

enthusiasm as if there are no traffic rules or no discipline of law has 

come to the centre stage – The protagonists have lost all respect for law 

– A man with means has, in possibility graduated himself  to harbor the 

idea that he can escape from the substantive sentence by payment of 

compensation.  

(ii) Sentencing Policy – Quantum of sentence, adequacy of – Law explained.  

 Laws can never be enforced unless fear supports them – Young age 

cannot be a plea to be accepted in all circumstances – The principle of 

sentencing recognizes the corrective measures but there are occasions 

when the deterrence is an imperative necessity depending upon the 

facts of the case – There is a non-chalant attitude among the drivers – 

They feel they are the “Emperors of all they survey” – The law makers 

should scrutinize, re-look and revisit the sentencing policy in Section 

304-A IPC, so with immense anguish – It  is obligation on the court to 

constantly remind itself that the right of the victim, and on certain 

occasions the person aggrieved as well as the society at large can be 

victims, never be marginalised – It cannot be said as proposition of law 

that whenever an accused offers acceptable compensation for 

rehabilitation of a victim, regardless of the gravity of the crime under 

S.304-A IPC, there can be reduction of sentence. 
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ii  

 State of Punjab v. Saurabh Bakshi 

 Judgment dated 30.03.2015 passed by the Supreme Court in Criminal 

 Appeal No. 520 of 2015, reported in (2015) 5 SCC 182 



207. INFORMATION TECHNOLOGY ACT, 2000 – Sections 66-A, 69-A and 79 

(i) Section 66-A of  I.T. Act, constitutional validity of – Being violative of Article 19 (1) 

(a) of the Constitution, is wholly unconstitutional and void. 

(ii) Sections 69-A and 79 of I.T. Act and Information Technology (Procedure 

and Safeguards for Blocking for Access of Information by Public) Rules,  

2009, constitutional validity of – Are constitutionally valid. 

i

ii

 

 Shreya Singhal v. Union of India 

 Judgment dated 24.03.2015 passed by the Supreme Court in Writ Petition 

(Criminal) No.167 of 2012, reported in AIR 2015 SC 1523 

Extracts from the Judgment: 

Information that may be grossly offensive or which causes annoyanceor 

inconvenience are undefined terms which take into the net a very large amount of  

protected and innocent speech. A person may discuss or even advocate by means of  

writing disseminated over the internet information that may be a view or point of view 

pertaining to governmental, l iterary, scientif ic or other matters which may be 

unpalatable to certain sections of society. It is obvious that an expression of a view on 

any matter may cause annoyance, inconvenience or may be grossly offensive to some. A few 

examples will suffice.  A certain section of a particular community may be grossly offended or 

annoyed by communications over the internet by “liberal views” - such as the emancipation of 

women or the abolition of the caste system or whether certain members of a non proselytizing 

religion  should be  allowed to bring persons within  their fold  who  are  otherwise  outside  
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the fold. Each one of these things may be grossly offensive, annoying, inconvenient, insulting or 

injurious to large sections of particular communities and would fall within the net cast 

by Section 66A. In point of fact, Section 66A is cast so widely that virtually any opinion 

on any subject would be covered by it, as any serious opinion dissenting with the 

mores of the day would be caught within its net. Such is the reach of the Section and if 

it is to withstand the test of consti tutionality, the chill ing effect on free speech would 

be total. 

Incidentally, some of our judgments have recognized this chill ing effect of free 

speech. In R. Rajagopal v. State of T.N., (1994) 6 SCC 632,  this Court held: 

 “The principle of Sullivan [376 US 254 : 11 L Ed 2d 686 (1964)] was 

carried forward - and this is relevant to the second question arising 

in this case - in Derbyshire County Council v. Times Newspapers Ltd. 

[(1993) 2 WLR 449 : (1993) 1 All ER 1011, HL], a decision rendered 

by the House of Lords. The plaintif f , a local authority brought an 

action for damages for libel against the defendants in respect of two  

articles published in Sunday Times questioning the propriety of  

investments made for its superannuation fund. The articles were 

headed “Revealed: Socialist tycoon deals with Labour Chief” and 

“Bizarre deals of a council leader and the media tycoon”. A 

preliminary issue was raised whether the plaintif f  has a cause of  

action against the defendant. The trial Judge held that such an 

action was maintainable but on appeal the Court of Appeal held to 

the contrary. When the matter reached the House of Lords, it  

aff irmed the decision of the Court of Appeal but on a different 

ground. Lord Keith delivered the judgment agreed to by all other 

learned Law Lords. In his opinion, Lord  Keith  recalled  that  in 

Attorney  General v. Guardian Newspapers Ltd. (No. 2)[(1990) 1 AC 109 

: (1988) 3 All ER 545 : (1988) 3 WLR 776, HL] popularly known as 

“Spy catcher case”, the House of Lords had opined that “there are 

rights available to private  citizens  which institutions of...  

Government are not in a position to exercise unless they can show 

that it is in the public interest to do so”. It was also held therein that 

not only was there no public interest in allowing governmental  

institutions to sue for libel, it was “contrary to the public interest 

because to admit such actions would place an undesirable fetter on 

freedom of speech” and further that action for defamation or threat 

o f  s u c h  a c t i o n  “ i n ev i t ab l y  h av e  a n  i n h i b i t i ng  e f f e c t  o n  

f r e e d om  o f  sp e ec h” .  Th e  l e a r n e d  L aw  L o r d  r e f e r r e d  t o  t h e  

d e c i s i o n  o f  t h e  U n i t e d  S t a t es  S up r em e  C o ur t  i n  N e w      

Y o r k  T i m e s  v .  S u l l i v a n  [ 3 7 6  U S  2 5 4  :  1 1  L  E d  2 d  6 8 6  ( 1 9 6 4 ) ]   
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 and certain other decisions of American Courts and observed - and 

this is signif icant for our purposes- 

 “while these decisions were related most directly to the provisions 

of the American Constitution concerned with securing freedom of 

speech, the public interest considerations which underlaid them are 

no less valid in this country. What has been described as ‘the 

chill ing effect’ induced by the threat of civil actions for libel is very 

important. Quite often the facts which would justify a defamatory 

publication are known to be true, but admissible evidence capable 

of proving those facts is not available.” 

 Accordingly, it was held that the action was not maintainable in 

law.” 

 Also in S. Khushboo v. Kanniammal, (2010) 5 SCC 600, this Court  

said: 

 “47. In the present case, the substance of the controversy does not 

really touch on whether premarital sex is socially acceptable. 

Instead, the real issue of concern is the disproportionate response 

to the appellant’s remarks. If  the complainants vehemently 

disagreed with the appellant’s views, then they should have 

contested her views through the news media or any other public 

platform. The law should not be used in a manner that has chill ing 

effects on the “freedom of speech and expression”. 

That the content of the right under Article 19(1) (a) remains the same whatever 

the means of communication including internet communication is clearly established by 

Reno’s case (supra) and by The Secretary, Ministry of Information & Broadcasting v.  

Cricket Association of  Bengal & Anr.,  (1995) SCC 2 161 at Para 78 already referred to. It  

is thus clear that not only are the expressions used in Section 66A expressions of  

inexacti tude but they are also over broad and would fall foul of the repeated 

injunctions of this Court that restrictions on the freedom of speech must be couched in 

the narrowest possible terms. For example, see, Kedar Nath Singh v. State of Bihar,  

[1962] Supp. 2 S.C.R. 769 at 808 -809. In point of fact, judgments of the Constitution 

Bench of this Court have struck down sections which are similar in nature. A prime 

example is the section struck down in the f irst Ram Manohar Lohia case, namely,  

Section 3 of the U.P. Special Powers Act, where the persons who “instigated” 

expressly or by implication any person or class of persons not to pay or to defer 

payment of any liability were punishable. This Court specifically held that under the 

Section a wide net was cast to catch a variety of acts of instigation ranging from friendly 

advice to systematic propaganda. It was held that in its wide amplitude, the Section takes 

in the innocent as well as the guilty, bonafide and malafide advice and whether  
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the person be a legal adviser, a friend or a well wisher of the person instigated, he 

cannot escape the tentacles of the Section. The Court held that it was not possible to 

predicate with some kind of precision the different categories of instigation falling 

within or without the f ield of constitutional prohibitions. It further held that the Section  

must  be  declared unconstitutional as the offence made out would depend upon 

factors which are uncertain. 

In Kameshwar Prasad & Ors. v. The State of Bihar & anr.,  [1962] Supp. 3 S.C.R. 369,  

Rule 4-A of the Bihar Government Servants Conduct Rules, 1956 was challenged. The 

rule states “No government servant shall participate in any demonstration or resort to 

any form of strike in connection with any matter pertaining to his conditions of 

service.” 

The aforesaid rule was challenged under Articles 19 (1) (a) and (b) of the 

Constitution. The Court followed the law laid down in Ram Manohar Lohia’s case [1960] 

2 S.C.R. 821 and accepted the challenge. It f irst held that demonstrations are a form of 

speech and then held: 

 “The approach to the question regarding the constitutionality of the 

rule should be whether the ban that it imposes on demonstrations 

would be covered by the limitation of the guaranteed rights 

contained in Art. 19(2) and 19(3). In regard to both these clauses 

the only relevant criteria which has been suggested by the 

respondent-State is that the rule is framed “in the interest of public 

order”. A demonstration may be defined as “an expression of one’s 

feelings by outward signs.” A demonstration such as is prohibited 

by, the rule may be of the most innocent type - peaceful orderly 

such as the mere wearing of a badge by a Government servant or 

even by a silent assembly say outside off ice hours - demonstrations 

which could in no sense be suggested to involve any breach of  
tranquility, or of a type involving incitement to or capable of leading 

to disorder. If  the rule had confined itself to demonstrations of type 

which would lead to disorder then the validity of that rule could have 

been sustained but what the rule does is the imposition of a 

blanket-ban on all demonstrations of whatever type - innocent as  

well as otherwise - and in consequence its validity cannot be 

upheld.” (at page 374) 

The Court further went on to hold that remote disturbances of public order by 

demonstration would fall outside Article 19(2). The connection with public order has to 

be intimate, real and rational and should arise directly from the demonstration that is 

sought to be prohibited. Finally, the Court held: 
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 “The voice of the rule, in our opinion, consists in this that it lays a 
ban on every type of demonstration - be the same however innocent 
and however incapable of causing a breach of public tranquility and 
does not confine itself to those forms of demonstrations which might 
lead to that result.” (at page 384) 

These two Consti tution Bench decisions bind us and would apply directly on 

Section 66A. We, therefore, hold that the Section  is unconsti tutional also on the 

ground that it takes within its sweep protected speech and speech that is innocent in 

nature and is liable therefore to be used in such a way as to have a chill ing effect on 

free speech and would, therefore, have to be struck down on the ground of over-

breadth. 

Possibility of an act being abused is not a ground to test its validity: 

It has been held by us that Section 66A purports to authorize the imposition of 

restrictions on the fundamental right contained in Article 19(1)(a) in language wide 

enough to cover restrictions both within and without the limits of constitutionally 

permissible legislative action.  We have held following K.A. Abbas’ case (Supra) that 

the possibility of Section 66A being applied for purposes not sanctioned by the 

Constitution cannot be ruled out. I t must, therefore, be held  to be wholly 

unconstitutional and void. Romesh Thappar’s Case was distinguished in R.M.D. 

Chamarbaugwalla v. The Union of India, [1957] S.C.R. 930 in the context of a right under 

Article 19(1)(g) as follows: 

 “20. In Romesh Thappar v. State of Madras [(1950) SCR 594] ,  the 

question was as to the validity of Section 9(1-A) of the Madras 

Maintenance of Public Order Act, 23 of 1949. That section 

authorised the Provincial Government to prohibit the entry and 

circulation within the State of a newspaper “for the purpose of 

securing the public safety or the maintenance of public order.” 

Subsequent to the enactment of this statute, the Constitution came 

into force, and the validity of the impugned provision depended on 

whether it was protected by Article 19(2), which saved “existing law 
insofar as it  relates to any matter which undermines the security of 

or tends to overthrow the State.” It was held by this Court that as  

the purposes mentioned in Section 9(1-A) of the Madras Act were 
wider in amplitude than those specif ied in Article 19(2), and as it  

was not possible to split up Section 9(1-A) into what was within and 

w hat  w as w i thou t  t he p r otec t i on of  Ar t i c l e 19( 2) ,  t he p rov is ion  

m ust  f a i l  in  i t s  en t i r et y .  Tha t  i s  real l y  a dec is ion tha t  the  

im pugned  p rov is i on w as on i ts  ow n contents  i nsever ab le .  I t  i s  

no t  an au thor i t y f or  t he pos i t i on tha t  even w hen a p rov is i on is  

sever ab le ,  i t  m us t  be  s t ruck dow n on the g r ound tha t  t he  
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 principle of severability is inadmissible when the invalidity of a 
statute arises by reason of its contravening constitutional 
prohibitions. It should be mentioned that the decision in Romesh 
Thappar v. State of Madras [ (1950) SCR 594] was referred to in State 
of Bombay v. F.N. Balsara [(1951)  SCR  682] and State of  Bombay v. 
United Motors (India) Ltd., [(1953) SCR 1069 at 1098-99] and 
distinguished.”  

The present being a case of an Article 19(1)(a) violation, Romesh Thappar’s 

(supra) judgment would apply on all fours. In an Article 19(1)(g) challenge, there is no 

question of a law being applied for purposes not sanctioned by the Constitution for the 

simple reason that the eight subject matters of Article 19(2) are conspicuous by their 

absence in Article 19(6) which only speaks of reasonable restrictions in the interests  

of  the general public. The present is a case where, as has been held above, Section 

66A does not fall within any of the subject matters contained in Article 19(2) and the 

possibility of its being applied for purposes outside those subject matters is clear. We 

therefore hold that no part of Section 66A is severable and the provision as a whole 

must be declared unconstitutional. 

Section 69A of the Information Technology Act has already been set out in 

paragraph 2 of the judgment. Under sub-section (2) thereof, the 2009 Rules have been 

framed. Under Rule 3, the Central Government shall designate by notif ication in the 

off icial gazette an off icer of the Central Government not below the rank of a Joint  

Secretary as the Designated Officer for the purpose of issuing direction for blocking 

for access by the public any information referable to Section 69A of the Act. Under 

Rule 4, every organization as defined under Rule 2(g), (which refers to the 

Government of India, State Governments, Union Territories and agencies of the 

Central Government as may be notif ied in the Official Gazette by the Central  

Government)- is to designate one of its off icers as the “Nodal Off icer”. Under Rule 6, 

any person may send their complaint to the “Nodal Off icer” of the concerned 

Organization for blocking, which complaint will then have to be examined by the 

concerned Organization regard being had to the parameters laid down in Section 

69A(1) and after being so satisf ied, shall transmit such complaint through its Nodal 

Off icer to the Designated Officer in a format specif ied by the Rules. The Designated 

Officer is not to entertain any complaint or request for blocking directly from any 

person. Under Rule 5, the Designated Officer may on receiving any such request or 

complaint from the Nodal Off icer of an Organization or from a competent court, by 

order direct any intermediary or agency of the Government to block any information or 

part thereof for the reasons specif ied in 69A(1). Under Rule 7 thereof, the 

request/complaint shall then be examined by a Committee of Government Personnel 

who under Rule 8 are f irst to make all reasonable efforts to identify the originator or 

intermediary who has hosted the information. If  so identif ied, a notice shall issue to 

appear and submit their reply at a specified date and time which shall not be less than 48 

hours from the date and time of receipt of notice by such person or intermediary. The 
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Committee then examines the request and is to consider whether the request is 

covered by 69A (1) and is then to give a specif ic recommendation in writing to the 

Nodal Off icer of the concerned Organization. It is only thereafter that the Designated 

Officer is to submit the Committee’s recommendation to the Secretary, Department of  

Information Technology who is to approve such requests or complaints. Upon such 

approval, the Designated Officer shall then direct any agency of Government or 

intermediary to block the offending information. Rule 9 provides for blocking of 

information in cases of emergency where delay caused would be fatal in which case 

the blocking may take place without any opportunity of hearing.  The Designated 

Officer shall then, not later than 48 hours of the issue of the interim direction, bring 

the request before the Committee referred to earlier, and only on the recommendation 

of the Committee, is the Secretary Department of Information Technology to pass the 

f inal order. Under Rule 10, in the case of an order of a competent court in India, the 

Designated Officer shall, on receipt of a certi f ied copy of a court order, submit it to the 

Secretary, Department of Information Technology and then initiate action as directed 

by the Court. In addition to the above safeguards, under Rule 14 a Review Committee 

shall meet at least once in two months and record its f indings as to whether directions 

issued are in accordance with Section 69A(1) and if it is of the contrary opinion, the 

Review Committee may set aside such directions and issue orders to unblock the said 

information. Under Rule 16, strict confidentiality shall be maintained regarding all the 

requests and complaints received and actions taken thereof. 

It will be noticed that Section 69A unlike Section 66A is a narrowly drawn provision with several 

safeguards. First and foremost, blocking can only be resorted to where the Central Government is 

satisfied that it is necessary so to do. Secondly, such necessity is relatable only to some of the 

subjects set out in Article 19(2).  Thirdly, reasons have to be recorded in writing in such blocking 

order so that they may be assailed in a writ petition under Article 226 of the Constitution. 

The Rules further provide for a hearing before the Committee set up - which 

Committee then looks into whether or not it is necessary to block such information. It is only when 

the Committee finds that there is such a necessity that a blocking order is made.  It is also clear from 

an examination of Rule 8 that it is not merely the intermediary who may be heard. If the “person” i.e. 

the originator is identified he is also to be heard before a blocking order is passed. Above all, it is 

only after these procedural safeguards are met that blocking orders are made and in case there is a 

certif ied copy of a court order, only then can such blocking order also be made. It is 

only an intermediary who f inally fails to comply with the directions issued who is 

punishable under sub-section (3) of Section 69A. 

Merely because certain additional safeguards such as those found in Section 95 

and 96 Cr.P.C. are not available does not make the Rules constitutionally inf irm. We 

are of the view that the Rules are not constitutionally inf irm in any manner. 
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Section 79 and the Information Technology (Intermediary Guidelines) Rules,  

2011. 

It must f irst be appreciated that Section 79 is an exemption provision.  Being an 

exemption provision, it is closely related  to provisions which provide for offences 

including Section 69A. We have seen how under Section 69A blocking can take place 

only by a reasoned order after complying with several procedural safeguards including 

a hearing to the originator and intermediary. We have also seen how there are only 

two ways in which a blocking order can be passed - one by the Designated Officer 

after complying with the 2009 Rules and the other by the Designated Officer when he 

has to follow an order passed by a competent court. The intermediary applying its own 

mind to whether information should or should not be blocked is noticeably absent in 

Section 69A read with 2009 Rules. 

Section 79(3)(b) has to be read down to mean that the intermediary upon 

receiving actual knowledge that a court order has been passed asking it to 

expeditiously remove or disable access to certain material must then fail to 

expeditiously remove or disable access to that material. This is for the reason that 

otherwise it would be very difficult for intermediaries like Google, Facebook etc. to act 

when millions of requests are made and the intermediary is then to judge as to which 

of such requests are legitimate and which are not. We have been informed that in 

other countries worldwide this view has gained acceptance, Argentina being in the 

forefront. Also, the Court order and/or the notif ication by the appropriate Government 

or its agency must strictly conform to the subject matters laid down in Article 19(2). 

Unlawful acts beyond what is laid down in Article 19(2) obviously cannot form any part 

of Section 79. With these two caveats, we refrain from striking down Section 79(3)(b). 

In conclusion, we may summarise what has been held by us above: 

(a) Section 66A of the Information Technology Act, 2000 is struck down in its  

entirety being violative of Article 19(1)(a) and not saved  under Article 19(2). 

(b) Section 69A and the Information Technology (Procedure & Safeguards for 

Blocking for Access of Information by Public) Rules 2009 are consti tutionally 

valid. 

(c) Section 79 is valid subject to Section 79(3)(b) being read down to mean that 

an intermediary upon receiving actual knowledge from a  court order or on 

being notif ied by the appropriate government or its agency that unlawful acts 

relatable to Article 19(2) are going to becommitted then fails to expeditiously 

remove or disable access to  such material. Similarly, the Information 

Technology “Intermediary Guidelines” Rules, 2011 are valid subject to Rule 3 

sub-rule (4) being read down in the same manner as indicated in the 

judgment. 
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(d) Section 118(d) of the Kerala Police Act is struck down being violative of 

Article 19(1)(a) and not saved by Article 19(2).  

All the writ petitions are disposed in the above terms. 

 

*208. JUVENILE JUSTICE (CARE & PROTECTION OF CHILDREN) ACT, 2000 – 

Section 7  

 JUVENILE JUSTICE (CARE & PROTECTION OF CHILDREN) RULES, 2007 – 

Rule 12  

 Claim of juvenility – If a person was not entitled to the benefit of juvenility 

under the Old Act of 1986 or the present Act of 2000 prior to amendment 

under 2006, such benefit is available to a person undergoing sentence if he 

was found below the age of 18 years on the date of the incident – Such relief 

can be claimed even if the matter is finally decided. 

 

 

 Abdul Razzaq v. State of U.P. 

 Judgment dated 16.03.2015 passed by the Supreme Court  in Criminal Misc. Petition No. 

17870 of 2014, reported in AIR 2015 SC 1770 

 

*209. LAND REVENUE CODE, 1959 (M.P.) – Section 165 (6), 170-B (1) and (2) 

 Permission under section 165 (6) of M.P. Land Revenue Code – Obtained by 

playing fraud – Burden of proof – It is upon seller to prove that the 

permission was obtained by playing fraud. 

 When provisions of sub–section (1) and (2) of the section 170-B are not 

applicable? Held, where the land has been transferred by way of registered 

instrument and after due permission of Collector, the said provisions are not 

applicable. 
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 Sukra Bai v. Makhan Gir Mahant 

 Order dated 19.01.2015 passed by the High Court of M.P. in W.A. No. 575 of 

2012, reported in 2015 (2) MPLJ 113 (D.B.) 

 

210. LAND REVENUE CODE, 1959 (M.P.) – Section 248 

 Unauthorizedly taking possession of land – Whether the provisions of 

section 248 are attracted in encroachment relating to land situated within the 

municipal area ? Held, Yes [Refer: State of M.P. & anr v. Sind Mahajan Exchange 

Ltd., 1999 RN 329 (SC)].  

 

LVsV vkWQ ,e- ih- ,.M vuknj fo:) flU/k egktu ,DlpsUt fyfeVsM] 1999 jktLo fu.kZ; 329 

¼,llh½  

 State of M.P. & ors. v. Rajendra Kumar Goyal & anr.  

 Order dated 08.01.2015 passed by the High Court of M.P. In S.A. No. 1130 of 

2005, reported in 2014 (II) MPJR 34 

Extracts from the Order: 

It has been brought to our notice by the counsel for appellant/State that in a 

judgment passed by this Court in case of Rashid Khan & Another v. State of M.P. & 

others, 2011 RN 406,  where it has been categorically held that Section 248 of M.P. Land 

Revenue Code is applicable even in municipal area, which is based upon the judgment 

of Hon’ble Apex Court where a Division Bench judgment of this Court was reversed. 

Para 10 of the judgment is reproduced herein: 

 “10. So far as the contention of learned counsel for the appellants  

that since the land is in the Municipal area, the provisions of 

Section 248 of the Code are not applicable is concerned, the entire 

argument is based on the pivot of dictum laid down by the Division 

Bench of this Court in case of Sind Mahajan (Supra) which has been 

reversed by the Supreme Court in case of State of M.P. & another v. 

Sind Mahajan Exchange Ltd,. 1999 RN 328.  Hence this contention 

cannot be accepted that in the municipal area the provisions of 

Section 248 pf the Code are not attracted.”  
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211. LIMITATION ACT, 1963 – Section 5 

 Condonation of delay in filing of appeal – Sufficient cause – How to 

examine? Where there is an inordinate delay but explanation offered is found 

to be bona fide and satisfactory, same can be condoned – Where the delay is 

of a short period but explanation offered is found to be lacking in bona fides 

same can not be condoned. 

 

 

 Hari Singh & ors. v. Kailash & anr.  

 Order dated 25.08.2014 passed by the High Court of M.P. in S.A .No. 50 of 

2010, reported in ILR 2014 M.P. 2168 

Extracts from the Order: 

Nature and scope of jurisdiction under Section 5 of Limitation Act have been 

succinctly explained and laid down by the Apex Court in catena of decisions. For ready 

reference some of the judgments since year 1962 are being referred, to support the 

view being taken by this Court in the instant case. In the case of Ramlal v. Rewa 

Coalfields Ltd. AIR 1962 SC 361, Hon. Supreme Court in para 7 has held as under:-  

 “7. In construing Section 5 (of the Limitation Act) it is relevant to 

bear in mind two important considerations. The f irst consideration is 

that the expiration of the period of limitation prescribed for making 

an appeal gives rise to a right in favour of the decree-holder to treat 

the decree as binding between the parties. In other words, when the 

period of limitation prescribed has expired the decree-holder has 

obtained a benefit under the law of limitation to treat the decree as 

beyond challenge, and this legal right which has accrued to the 

decree-holder by lapse of time should not be lightheartedly 

disturbed. The other consideration which cannot be ignored is that if  

suff icient cause for excusing delay in shown discretion is given to 

the court to condone delay and admit the appeal. This discretion 

has been deliberately conferred on the court in order that judicial  

power and discretion in that behalf should be exercised to advance 

substantial justice.”  

Hon’ble Supreme Court in the case of P. K. Ramachandran v. State of Kerala, (1997) 

7 SCC 556, has held in para 6 as under: 
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 “6. law of limitation may harshly affect a particular party but it has 

to be applied with all i ts rigour when the statute so prescribes and 

the courts have no power to extend the period of limitation on 

equitable grounds.”  

Hon’ble Supreme Court in a recent decision Maniben Devraj Shah v. Municipal 

Corporation of Brihan, Mumbai, (2012) 5 SCC 157 has held in para 24 as under:- 

 “24. What colour the expression “suff icient cause” would get in the 

factual matrix of a given case would largely depend on bona f ide 

nature of the explanation. If  the Court f inds that there has been no 

negligence on the part of the applicant and the cause shown for the 

delay does not lack bona f ides, then it may condone the delay. If ,  

on the other hand, the explanation given by the applicant is found to 

be concocted or he is thoroughly negligent in prosecuting his cause, 

then it would be a legitimate exercise of discretion not to condone 

the delay.”  

 

212. LIMITATION ACT, 1963 – Article 55 

 STATE FINANCIAL CORPORATIONS ACT, 1951 – Section 29 

 Whether limitation for filing suit for recovery of balance amount would start 

from the date of sending recall notice for outstanding amount or when the 

assets of the company were sold and the balance amount payable was 

ascertained ? Held, limitation starts when the assets of the company were 

sold and the balance amount payable was ascertained. 

  

 Deepak Bhandari v. Himachal Pradesh State Industrial Development 

Corporation Limited 

 Judgment dated 29.01.2014 passed by the Supreme Court of India in Civil 

Appeal No. 1019 of 2014, reported in (2015) 5 SCC 518 
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Extracts from the Judgment: 

Before the learned Single Judge of the High Court a plea was taken by the 

defendants, including the appellant herein, that the suit was time barred as it was f iled 

beyond the period of 3 years from the date of commencement of limitation period. To 

appreciate this plea we recapitulate some relevant dates: 

Date Event 

21.5.1990 Recall notice sent by the Corporation, recalling the outstanding  

 amount. 

10.7.1992 Mortgage/ hypothecated assets of the Company taken over  

 by the Corporation. 

31.3.1994 The Mortgage/ hypothecated assets of  the Company sold by  

 the Corporation. 

21.5.1994 Notice issued to all the three Directors of the Company for  

 payment of outstanding amount. 

26.12.1994 Suit for recovery of the balance outstanding f iled by the Corp 

When the Corporation takes steps for recovery of the amount by resorting to the 

provisions of Section 29 of the Act, the limitation period for recovery of the balance 

amount would start only after adjusting the proceeds from the sale of assets of the 

industrial concern. As the Corporation would be in a position to know as to whether 

there is a shortfall or there is excess amount realised, only after the sale of the 

mortgage/ hypothecated assets. This is clear from the language of sub-Section (1) of  

Section 29 which makes the position abundantly clear and is quoted below: 

 “29. Rights of Financial Corporation in case of default.–  

(1) Where nay industrial concern, which is under a liability to the 

Financial  Corporation under an agreement, makes any default in  

repayment of any loan or advance or any installment thereof or in 

meeting its obligations in relation to any guarantee given by the 

Corporation or otherwise fails to comply with the terms of its 

agreement with the Financial Corporation, the Financial Corporation 

shall have the right to take over the management or possession or 

both of the industrial  concern, as well as the right to transfer by way 

of lease or sale and realise the property pledged, mortgaged, 

hypothecated or assigned to the Financial Corporation.”  

I t  i s  thus c lear  that  m erely because the Corporat ion acted under  Sect ion 29  

of  the State F inanc ia l  Corporat ion Act  d id not  m ean that  the con tract  of  

indem ni ty cam e to an  end.  Sect ion 29 m erely enab led the Corporat ion to take  

possess ion and sel l  the assets  for  recovery of  the dues under  the m ain contract .   
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It may be that only the Corporation taking action under Section 29 and on their taking 

possession they became deemed owners. The mortgage may have come to an end, but 

the contract of indemnity, which was an independent contract, did not. The right to 

claim for the balance arose, under the contract of indemnity, only when the sale 

proceeds were found to be insuff icient. The right to sue on the contract of indemnity 

arose after the assets were sold. The present case would fall under Article 55 of the 

Limitation Act, 1963 which corresponds to old Articles 115 and 116 of the old 

Limitation Act, 1908. The right to sue on a contract of indemnity/ guarantee would 

arise when the contract is broken. 

 

213. MOTOR VEHICLES ACT, 1988 – Sections 147 and 149 

(i) Claimant was travelling in a transport vehicle alongwith his cattle after 

paying fare for cattle – Insurance company, held liable. 

(ii) Want of valid D.L. – Burden of proof – It is upon insurance company to 

prove that driver did not possess valid D.L. at the time of accident. 

 

i

ii

 

 Mahesh Chandra v. Anokhilal & ors..  

 Order dated 25.10.2013 passed by the High Court of M.P. in M.A.   

No. 2062 of 2009, reported in ILR 2014 M.P. 2156 

Extracts from the Order: 

From perusal of the impugned award, it is evident that the case of each of the 

appellant has been rejected against the respondent No.3 on two grounds f irstly since 

the offending vehicle was transport vehicle, therefore, no body, was permitted to travel 

in the goods vehicle and secondly the offending vehicle was being driven in violation 

of terms of the policy. Whether the appel lant in all the appeals are entitled for 

compensation as they were traveling for the safety of goods as owner or 

representative of owner has not been considered by the learned tribunal. Ample 

evidence is on record to demonstrate that at the relevant time the offending vehicle 

w as  ca r r y i ng  num b er  o f  sh e  b u f f a l oes  an d  exc ep t  ap p e l l an t /R am esh  i n  M A  

N o.  12 87 /2 01 0  w ho  w as  t r av e l i ng  as  C l ea ner ,  o t h er  p e r so ns  w er e  e i t he r  

ow ner  o r  t he  r ep r ese n t a t i v e  o f  ow ner .  N ew s  p ap er  “ D a i n i k  Bh ask ar ”  o f  t h e  

r e l ev an t  d a t ed  30 /0 9 / 20 0 8 .  U j j a i n  Ed i t i on  i s  o n  r ec or d  w h i ch  g o es               

t o  sh ow  tha t  t h e  ap p e l l a n t  i n  a l l  t h e  ap p ea l s  w er e   t r av e l l i ng  w i th  sh e   
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buffaloes and because of bad condition of road the accident occurred in which they 

sustained injuries. Record of criminal case is also f iled which also contains the 

statement recorded under Section 161 of Cr.P.C. on 30/09/2007 which are annexed as 

Ex. P/10, P/107, P/153, P/175, P/201, P/239 which speaks in volume that the appellant 

in all the appeals except Ramesh were traveling in the goods vehicle for the safety of 

goods. Respondents No. 1 and 2 though contested the case before the learned 

tribunal and also before this Court but nei ther preferred any appeal nor bothered to 

adduce evidence to demonstrate that respondent No.1 was possessing the valid 

driving license. In the matter of National Insurance Co. Ltd. v. Swaran Singh, 2004 ACJ 1  

the Hon’ble Apex Court has observed that Insurance Company in order to avoid its 

liability towards insured has to prove that the insured was guilty of negligence and 

failed to exercise reasonable care in the matter of fulf il l ing conditions of the policy 

regarding driving of vehicle by a duly licensed driver or one who was not disqualif ied 

to drive at the relevant time. In the matter of Timariya v. Devendra, 2012 ACJ 250  

wherein passenger traveling in a transport vehicle alongwith his cattle after paying 

fare for cattle, this Court held that Insurance Company is liable. 

 

214. MOTOR VEHICLES ACT, 1988 – Section 163-A 

 If claimant himself was found negligent, he is not entitled to claim 

compensation on the principle of no fault liability under section 163-A of 

M.V. Act.  

 

 

 Mahipal Singh Bhati v. Nisar Mohd. & ors.  

 Order dated 02.04.2013 passed by the High Court of M.P. in M.A .No. 776 of 

2006, reported in ILR 2014 M.P. 2125 

Extracts from the Order : 

Relying upon a judgment of the Apex Court, learned counsel for the 

respondent/Insurance Company has submitted that in a case under Section 163-A of 

the Motor Vehicles Act once it is established that the claimant himself was negligent 

then he is not entitled to claim compensation on the principle of no fault l iability 

because Section 163-A of the Act does not deal with no fault l iability and in that case 

evidence is available which may establish that the claimant himself was negligent then 

claim can be defeated. This is the view laid down by the Apex Court in the case of  

National Insurance Company Limited v. Sinitha and others, 2012 ACJ 1. The relevant 

observations are in paragraphs 15 and 16 which are reproduced hereunder: 
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 “15. The heading of Section 163A also needs a special mention. It  

reads, “Special Provisions as to Payment of Compensation on 

Structured Formula Basis”. It is abundantly clear that Section 163A,  

introduced a different scheme for expeditious determination of 

accident claims. Expeditious determination would have reference to 

a provision wherein litigation was hitherto before (before the 

insertion of Section 163A of the Act) being long drawn. The only 

such situation (before the insertion of Section 163A of the Act)  

wherein the litigation was long drawn was under Chapter XII of the 

Act. Since the provisions under Chapter XII are structured under the 

“fault” l iability principle, its alternative would also inferentially be 

founded under the same principle. Section 163A of the Act, catered 

to shortening the length of litigation, by introducing a scheme 

regulated by a pre-structured formula to evaluate compensation. It  

provided for some short-cuts, as for instance, only proof of age and 

income, need to be established by the claimant to determine the 

compensation in case of death. There is also not much discretion in 

the determination of other damages, the limits whereof are also 

provided for. All in all, one cannot lose sight of the fact, that claims 

made under Section 163A can result in substantial compensation. 

When taken together the liability may be huge. It is diff icult to 

accept, that the legislature would fasten such a prodigious liability 

under the “no-fault” l iability principle, 31 without reference to the 

“fault” grounds. When compensation is high, it is legitimate that the 

insurance company is not fastened with liability when the offending 

vehicle suffered a “fault” (“wrongful act”, “neglect”, or  “defect”)  

under a valid Act only policy. Even the instant process of reasoning, 

leads to the inference, that Section 163A of the Act is founded 

under the “fault” l iability principle. 

 16. At the instant juncture, it is also necessary to reiterate a 

conclusion already drawn above, namely, that Section 163A of the 

Act has an overriding effect on all other provisions of the Motor 

Vehicles Act, 1988. Stated in other words, none of the provisions of 

the Motor Vehicles Act which is in conf l ict w ith Section 163A of  

the Act  w i l l  negate the mandate contained therein ( in Section  

163A of  the Act) . Therefore, no matter what, Section 163A of  the 

Act shal l  stand on i ts  own, w ithout being di luted by any 

prov ision. Furthermore, in the course of  our determination 

including the inferences and conclusions drawn by us f rom the  
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 judgment of this Court in Oriental Insurance Company Limited v. 

Hansrajbhai V. Kodala, (2001) 5 SCC 175  as also, the statutory 

provisions dealt with by this Court in its aforesaid determination, we 

are of the view, that there is no basis for inferring that Section 163A 

of the Act is founded under the “no-fault” l iability principle. 

Additionally, we have concluded herein above, that on the conjoint 

reading 32 of Sections 140 and 163A, the legislative intent is clear, 

namely, that a claim for compensation raised under Section 163A of 

the Act, need not be based on pleadings or proof at the hands of  

the claimants showing absence of “wrongful act”, being “neglect” or 

“default”. But that, is not suff icient to determine that the provision 

falls under the “fault” l iability principle. To decide whether a 

provision is governed by the “fault” l iability principle the converse 

has also to be established, i.e., whether a claim raised thereunder 

can be defeated by the concerned party (owner or insurance 

company) by pleading and proving “wrongful act”, “neglect” or 

“default”. From the preceding paragraphs (commencing from 

paragraph 12), we have no hesitation in concluding, that it  is open 

to the owner or insurance company, as the case may be, to defeat a 

claim under Section 163A of the Act by pleading and establishing 

through cogent evidence a“fault” ground (“wrongful act” or “neglect”  

or “default”). It is, therefore, doubtless, that Section 163A of the Act 

is founded under the “fault” l iability principle. To this effect,we 

accept the contention advanced at the hands of the learned counsel 

for the petitioner.” 

In view of the aforesaid the appellant himself being negligent and even does not 

prove his negligence in the accident claim case f iled under Section 163-A of the Motor 

Vehicles Act, if  the other party showed that it was the claimant who was himself 

negligent, then he is not entitled to any compensation. 

 

215. MOTOR VEHICLES ACT, 1988 – Sections 166 and 168 

(i) Assessment of compensation in death case – Choice of multiplier – 

Deceased was bachelor – Claimants are parents – Whose age is material 

for choice of multiplier? Held, the multiplier as per the age of the 

deceased or as per the age of the parents, whichever is higher, would be 

material or applicable. 

(ii) As s es sm ent  o f  com pensat ion  in  de at h  cas e  –  P er sona l  e xpen se s  

o f  a  bache lo r  dec e as ed  –  C la im ant s  are  pa ren t s  –  I t  m ay           

be  one- h a l f  o f  h i s  annual   incom e  bu t  in   e xc ep t ion a l  c as es   
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 the tribunal may consider the facts and circumstances of individual  
case. 

i

ii

 

 Jakir Hussein and others v. Dinesh and others 

 Judgment dated 07.02.2013 passed by the High Court of M.P. in M.A. No. 69 

of 2011, reported in 2015 ACJ 961 (M.P.)  

Extracts from the Judgment 

The principle of law applicable in India recognized the principle as specified in 

Davies v. Powel Duffryn Associated Collieries Ltd., (1942) AC 601. In Davies’ case (supra) 

on the point of applicability of the multiplier, it should be applicable either on the age 

of the deceased or on the age of the claimant whichever is higher. Therefore, in the 

considered opinion of this court the multiplier on the age of the claimants would be 

applicable if  their age is more than the age of the deceased. In such circumstances,  

the two judgments of the learned single Judge of this court in the case of Kamlabai v.  

Ashish, 3 (2011) ACC 848 and Narsingh v. Ghashiram, M.A. No. 2754 of 2007 decided on 

11.12.2012 (MP), are hereby explained. Thus, as per the aforesaid discussion, now it is 

apparent that in the case of a bachelor’s death one-half deduction for personal 

expenses may be made from the earnings of deceased to capitalise the loss of  

dependency, applying the multiplier either on the age of the deceased or as per the 

age of the claimant whichever is higher.  

In view of the foregoing discussion, it is to be held that in a case of bachelor’s 

death, where mother and father are claimants, the deduction of one-half may be made. 

In exceptional case, the court may look into facts and circumstances of the individual 

case. It is to be further observed that as per the Motor Vehicles Act in the Second 

Schedule, multiplier at the age of the deceased would be applicable. But where the 

dependants are the mother and father, who are old/aged, in such case looking to the 

expectancy of life of dependants, the suitable multiplier may be made applicable, 

applying the principle of the Davies’ case, (supra), that while calculating the 

compensation, the multiplier as per the age of the deceased or as per the age of the 

claimants, whichever is higher, would be applicable. 
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216. MOTOR VEHICLES ACT, 1988 – Sections 166 and 168 

 Assessment of compensation in injury case – Claimant aged 33 years, a 

driver – Tribunal determined his income Rs.3,000 p.m. and permanent 

disability at 30 % and awarded Rs. 4,38,000 – Apex Court held that looking to 

the injuries, claimant will never be able to work as a driver and assessed his 

income as Rs. 4,500 and permanent disability at 100% – Awarded total 

Amount Rs. 17,60,500 in different heads. 

 

 

 Jakir Hussein v. Sabir and others 

 Judgment dated 18.02.2015 passed by the Supreme Court in C.A. No. 2006 of 

2015, reported in 2015 ACJ 721 

Extracts from the Judgment: 

We have carefully examined the facts of the case and material evidence on record 

in the light of the rival legal contentions urged before us by both the learned counsel 

on behalf of the parties to f ind out as to whether the appellant is entitled for further 

enhancement of compensation? We have perused the impugned judgment and order of  

the High Court and the award of the Tribunal. After careful examination of the facts 

and legal evidence on record, it is not in dispute that the appellant was working as a 

driver at the time of the accident and no doubt, he could be earning Rs.4,500/- per 

month. As per the notif ication issued by the State Government of Madhya Pradesh 

under Section 3 of the Minimum Wages Act, 1948, a person employed as a driver 

earns Rs.128/- per day, however the wage rate as per the minimum wage notif ication 

is only a yardstick and not an absolute factor to be taken to determine the 

compensation under the future loss of income. Minimum wage, as per State 

Government Notif ication alone may at times fail to meet the requirements that are 

needed to maintain the basic quality of life since it is not inclusive of factors of cost of 

liv ing index. Therefore, we are of the view that it would be just and reasonable to 

consider the appellant’s daily wage at Rs.150/- per day (Rs.4,500/- per month i.e.  

Rs.54,000/- per annum) as he was a driver of the motor vehicle which is a skilled job. Further, the 

Tribunal has wrongly determined the loss of income during the course of his treatment at 

Rs.51,000/- for a period of one year and five months. We have to enhance the same to 

Rs.76,500/- (Rs.4,500 X 17 months). 
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Further, with respect to the permanent disablement suffered by the appellant, the 

learned amicus curiae, has rightly submitted that the appellant was examined by Dr. P. 

K. Upadhyay in order to prove his medical condition and the percentage of permanent 

disability. The doctor who has treated him stated that the appellant has one long injury 

from his arm up to the wrist. Due to this injury, the doctor has stated that the appellant 

had great diff iculty to move his shoulder, wrist and elbow and pus was coming out of 

the injury even two years after the accident and the treatment taken by him. The 

doctor further stated in his evidence that the appellant got delayed joined fracture in 

the humerus bone of his right hand with wiring and nailing and that he had suffered 

55% disability and cannot drive any motor vehicle in future due to the same. He was 

once again operated upon during the pendency of the appeal before the High Court  

and he was hospitalised for 10 days. The appellant was present in person in the High 

Court and it was observed and noticed by the High Court that the right hand of the 

appellant was completely crushed and deformed. In view of the doctor’s evidence in 

this case, the Tribunal and the High Court have erroneously taken the extent of 

permanent disability at 30% and 55% respectively for the calculation of amount 

towards the loss of future earning capacity. No doubt, the doctor has assessed the 

permanent disability of the appellant at 55%. However, it is important to consider the 

relevant fact namely that the appellant is a driver and driving the motor vehicle is the 

only means of livelihood for himself as well as the members of his family. Further, it is 

very crucial to note that the High Court has clearly observed that his right hand was 

completely crushed and deformed. In the case of Raj Kumar, v. Ajay Kumar, 2011 ACJ 1 

(SC), this Court specif ically gave the il lustration of a driver who has permanent 

disablement of hand and stated that the loss of future earnings capacity would be 

virtually 100%. Therefore, clearly when it comes to loss of earning due to permanent 

disability, the same may be treated as 100% loss caused to the appellant since he will 

never be able to work as a driver again. The contention of the respondent Insurance 

Company that the appellant could take up any other alternative employment is no justification to 

avoid their vicarious liability. Hence, the loss of earning is determined by us at Rs.54,000/- per 

annum. Thus, by applying the appropriate multiplier as per the principles laid down by this Court in 

the case of Sarla Verma & ors. v. Delhi Transport Corporation, 2009 ACJ 1298 (SC) the total loss of 

future earnings of the appellant will be at Rs.54,000 X 16 = Rs.8,64,000/-. 

 

217. NEGOTIABLE INSTRUMENTS ACT, 1881 – Sections 138 and 143 to 147 

CRIMINAL PROCEDURE CODE, 1973 – Sections 326 (1) & (3) and 386 

(i) D ist inct ion between ‘speedy t r ial ’  and ‘fair  t rial ’ – There is 

qual itat ive difference between the r ight  to speedy tr ial  and that  of 

fair  t r ial  – Unl ike the accused’s r ight  of fair  tr ial,  deprivat ion          

of  the r ight  to speedy t r ial  does not  per se  prejudice the accused in   
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 defending himself – Each case of delay in conclusion of a criminal trial has to be 

seen in the facts and circumstances of such case – Directions regarding procedure 

to be followed for speedy trial and expeditious disposal, issued. 

(ii) Offence under section 138 of the Act of 1881, procedure for trial of – 

Law explained. 

(a) There cannot be any strait jacket formula to try the cases under 

Negotiable Instruments Act, 1881 – The law provided therefor is so 

flexible that it is upto the prudent judicial mind to try the case 

summarily or otherwise. 

(b) If a case in substance was not tried in a summary way though it was 

summarily triable, and was tried as a summons case, it need not be 

heard de novo and the succeeding Magistrate can follow the 

procedure contemplated u/s 326 (1) of the Code – Even in a case 

that can be tried summarily, if the Court records the evidence 

elaborately and in verbatim and defence was given full scope to 

cross examine, then such procedure adopted is indicative that it  

was not summary procedure and therefore, succeeding Magistrate 

can rely upon the evidence on record and de novo enquiry need not 

be conducted.  

(iii) De novo trial, when can be resorted to? Can be resorted to in exceptional 

and rare cases only when such a course becomes desperately 

indispensable. 

& 

i

ii

iii

 

 J.V. Baharuni and another v. State of Gujarat and another 

 Judgment dated 16.10.2014 passed by the Supreme Court in Criminal Appeal 

No. 2221 of 2014, reported in 2015 (2) MPLJ 490 (SC) 
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Extracts from the Judgment: 

The Legislature, having noticed that the prevailing sections 138 to 142 of the N.I. 

Act could not completely achieve the desired results, has chosen to insert sections 

143 to 147 with an avowed object of speedy disposal of cases relating to dishonor of  

cheques. To achieve the purpose of “speedy disposal”, the Legislature has 

recommended a simplif ied procedure for trial of the offences under the N.I. Act i.e. 

‘summary trial’. The amendment to the Act also made the offence ‘compoundable’ as  

the punishment provided in the unamended Act was inadequate and the procedure was 

found to be cumbersome. Thus, incorporation of sections 143 to 147 was especially 

aimed at early disposal of cases in a simplified procedure and are particularly, to do 

away with all the stages and processes in a regular criminal trial that normally cause 

inordinate delay in i ts conclusion and to make the trial procedure as expeditious as 

possible without in any way compromising with the right of the accused for a fair trial. 

This results in overcoming the huge docket of Courts with matters pertaining to 

dishonor of cheques as their prolonged trials became a serious matter of concern. 

Sub-section (1) of section 143 of the N.I. Act makes it clear that all offences 

under Chapter XVII of the N.I. Act shall  be tried by the Magistrate ‘summarily’ 

applying, as far as may be, provisions of sections 262 to 265 of Criminal Procedure 

Code. It further provides that incase of conviction in a summary trial, the Magistratre 

may pass a sentence of imprisonment for a term not exceeding one year and a f ine 

exceeding Rs. 5,000/-. Sub-section (1) of section 143 of the N.I. Act further provides 

that during the course of a summary trial, if  the Magistrate is of the opinion that the 

nature of the case requires a sentence for a term exceeding one year or for any other 

reason, it  is undesirable to try the case summarily, the Magistrate shall,  after hearing 

the parties, record an order to that effect and thereafter recall any witness whom he 

had examined, or proceed to rehear the case. Sub-section (2) mandates that so far as  

practicable, the trial has to be conducted on a day to day basis until its conclusion. 

An analysis of section 143 brings out that the Magistrate, initially should try the 

case ‘summarily’ if  he is of the opinion that he is not going to pass sentence of  

imprisonment not exceeding one year and f ine of Rs. 5,000/-. In case during the 

course of trial, if  the Magistrate forms a different opinion that in the circumstances of 

the case, he may order a sentence of term exceeding one year, or for any other reason 

it is undesirable to try the case summarily, he must record the reasons for doing so 

and go for a ‘regular trial’. Thereafter, Magistrate can also recall any witness who has 

been examined and proceed to hear or rehear the case. So, the second proviso to sub-

section (1) of section 143, gives discretion to the Magistrate to conduct the case other 

than in summary manner. 



400 
 

 

A case under section 138 of the N.I. Act, which requires to be tried in a summary 

way as contemplated under section 143 of the Act, when in fact, was tried as regular 

summons case it would not come within the purview of section 326(3) of the Code. In 

other words, if  the case in substance was not tried in a summary way, though was 

triable summarily, and was tried as a summons case, it need not be heard de novo and 

the succeeding Magistrate can follow the procedure contemplated under section 326 

(1) of the Code [See Ramilaben Trikamlal Shah v. Tube and Allied Products and ors. ,  

2007 (2) Mh.L.J. 834 = 2007 (1) Mh.L.J. (Cri.) 376 = 2007 ALLMR (Cri) 1637 (Bom)]. 

But where even in a case than can be tried summarily, the Court records the 

evidence elaborately and in verbatim and defence was given full scope to cross-

examine, such procedure adopted is indicative that it was not summary procedure and 

therefore, succeeding Magistrate can rely upon the evidence on record and ne novo 

enquiry need not be conducted [See A. Krishna Reddy v. State and anr.,  1999 (6) ALD 

279] 

There is no straitjacket formula to try the cases falling under the N.I. Act. The law 

provided therefor is so f lexible that it is up to the prudent judicial mind to try the case 

‘summarily’ or otherwise. No doubt, the second proviso to section 143 of the Act 

specif ies that in case the Magistrate does not deem the case f it to try summarily, he 

shall record an order to that effect after hearing the parties. Just because this 

directive is not followed scrupulously by the trial Court would itself not vitiate the 

entire trial and the Appellate Court should not direct for a de novo trial  merely on the 

ground that the trial Court had not recorded the order for not trying the case 

summarily. 

This Court in Bharati Tamang v. Union of India and ors., 2014 Cri.L.J.  156 observed 

that at times of need where this Court f inds that an extraordinary or exceptional 

circumstance arise and the necessity for reinvestigation would be imperative in such extraordinary 

cases even de novo investigation can be ordered. 

In Babubhai v. State of Gujarat and ors., (2010) 12 SCC 254,  this Court observed: 

 “Thus, it is evident that in exceptional circumstances, the Court in 
order to prevent the miscarriage of criminal justice, if  considers 
necessary, may direct for investigation de novo wherein the case 
presents exceptional circumstance.”  

The de novo trial of entire matter which should be ordered in exceptional and rare 

cases only when such course of fresh trial becomes indispensable to overt failure of  

justice. [See Mohd. Hussain alias Julfikar v. State (Govt. of NCT of Delhi), (2012) 9 SCC 

408, State of M.P. v. Bhuraji and ors., (2001) 7 SCC 679 and Ganesha v. Sharanappa and 

anr., 2014 (1) MPLJ 319 (SC) (Cri.) = (2014) 1 SCC 87 ]. Hence, de novo trial is only for 

exceptional cases when the f inding of acquittal is on a total  misreading and perverse 

appreciation of evidence. 
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‘Special trial’ and ‘fair trial’ to a person accused of a crime are integral part of 

Article 21 of the Constitution of India. There is, however qualitative difference between 

the right to speedy trial and the accused’s right to fair trial. Unlike the accused’s right 

of fair trial, deprivation of the right to speedy trial does not per se prejudice the 

accused in defending himself. The right to speedy trial is in its very nature relative. It  

depends upon diverse circumstances. Each case of delay in conclusion of a criminal 

trial has to be seen in the facts and circumstances of the such case. Mere lapse of 

several years since the commencement of prosecution by itself may not justify the 

discontinuance of prosecution or dismissal of indictment. The factors concerning the 

accused’s right to speedy trial have to be weighed vis-à-vis the impact of the crime on 

society and the confidence of the people in judicial system. Speedy trial secures rights 

to an accused but it does not preclude the rights of public justice. The nature and 

gravity of crime, persons involved, social impact and societal needs must be weighed 

along with the right of the accused to speedy trial and if the balance tilts in favour of 

the former the long delay in conclusion of criminal trial should not operate against the 

continuation of prosecution and if the right of accused in the facts and circumstances 

of the case and exigencies of situation tilts the balance in his favour, the prosecution 

may be brought to an end. These principles must apply as well when the Appellate 

Court is confronted with the question whether or not retrial of an accused should be 

ordered (See Mohd. Hussai @ Julfikar Ali v. State of Delhi, AIR 2013 SC 3860). 

The Constitution Bench of this Court in Adul Rehman Antulay and ors. v. R.S. Nayak 

and anr., (1992) 1 SCC 225 considered right of an accused for speedy trial in the light of 

Article 21 of the Consti tution and various provisions of the Code. The Constitution 

Bench also extensively referred to the earlier decision of this Court in Hussainara 

Khatoon and ors. (I) v. Home Secretary, State of Bihar, (1980) 1 SCC 81, Hussainara  

Khatoon and ors. (III) v. Home Secretary, State of Bihar, Patna (1980) 1 SCC 93, 

Hussainara Khatoon and ors. (IV) v. Home Secretary, State of Bihar, Patna (1980) 1 SCC 

98 and Raghubir Singh and ors. v. State of Bihar, (1986) 4 SCC 481 and noted that the 

provisions of the Code are consistent with the constitutional guarantee of speedy trial  

emanating from Article 21. 

In Mohd. Hussain v. State (Govt. of NCT of Delhi), (2012) 9 SCC 408, this Court 

observed: 

 “A denovo trial or retrial of the accused should be ordered by the 
Appellate Court in exceptional and rare cases and only when in the 

opinion of the Appellate Court such course becomes indispensable 

to avert failure of justice. Surely this power cannot be used to allow 

the prosecution to improve upon its case or fill up the lacuna. A retrial 

is not the second trial; it is continuation of the same trial and same  
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 prosecution….the appeal Court must closely keep in view that while 

protecting the right of an accused to fair trial and due process, the 

people who seek protection of law do not lose hope in legal system 

and the interests of the society are not altogether overlooked.” 

This Court in Mehsana Nagrik Sahkari Bank Ltd. v. Shreeji Cab Co. and ors., etc., 

2014 Cr.LJ 1953 observed that where evidence in case is recorded in full and not in a 

summary manner, it is not f it to direct de novo trial on transfer of Magistrate. 

In Satyajit Banerjee v. State of W.B., (2005) 1 SCC 115, a two Judge Bench of this 

Court was concerned with an appeal by special leave wherein the appellant-accused 

were charged for the offences punishable under section 498-A and 306 of the Penal 

Code. The trial Court acquitted the accused persons. In revision preferred by the 

complainant, the High Court set aside the order of acquittal and directed a de novo 

trial of the accused. While dealing with the revisional jurisdiction of the High Court in a 

matter against the order of acquittal, the Court observed that such jurisdiction was 

exercisable by the High Court only in exceptional cases where the High Court f inds 

defect of procedure or manifest error of law resulting in f lagrant miscarriage of justice. 

In the facts of the case, this Court held that the High Court ought not to have directed 

the trial Court to hold de nove trial. 

The procedure being followed presently by learned Magistrates dealing cases 

under section 138 of N.I. Act is not commensurate with the summary trial provisions of 

Criminal Procedure Code and N.I. Act due to which the cases under section 138 of N.I. 

Act are taking unnecessary long time and the complaints remain pending for years 

together. [See Rajesh Agarwal v. State and anr., 171 (2010) DLT 51]. 

A de novo trial should the last resort and that too only when such a course 

becomes so desperately indispensable. It should be limited to the extreme exigency 

avert “a failure of justice”. Any omission or even the il legality in the procedure which 

does not affect eh core of the case is not a ground for ordering a de novo trial. This is 

because the Appellate Court has got the plenary powers to revaluate and reappraise 

the evidence and to take additional evidence on record or to direct such additional 

evidence to be collected by the trial Court. But to replay the whole laborious exercise 

after erasing the bulky records relating to the earlier proceedings by bringing down all  

the persons to the Court once again for repeating the whole depositions would be a 

sheer waste of time, energy and costs unless there is miscarriage of justice otherwise. 

Hence, the said course can be resorted to when it becomes imperative for the purpose of 

averting “failure of justice” The superior Court which order a de novo trial cannot afford to 

overlook the realities and the serious impact on the pending cases in trial Courts  
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which are crammed with dockets, and how much that order would inflict hardship on 

many innocent persons who once took all the trouble to reach the Court and deposed 

their versions in the very same case. The re-enactment of the whole labour might give 

the impression to the litigant and the common man that law is more pedantic than 

pragmatic. Law is not an instrument to be used for inf licting sufferings on the people 

but for the process of justice dispensation. [See State of M.P. v. Bhooraji, (2001) 7 SCC 

679].  

Thus, in summation, we are of the considered opinion that the exercise of 

remitting the matter to trial Court for de novo trial should be done only when the 

Appellate Court is satisf ied after thorough scrutiny of records and then recording 

reason for the same that the trial is not summons trial but summary trial. The non-

exhaustive list which may indicate the difference between both modes of trial is 

framing of charges, recording of statement under section 313 of the Code, whether 

trial has been done in the manner prescribed under sections 262-265 of Cr.P.C., how 

elaborately evidence has been adduced and taken on record, the length of trial etc. In 

summary trial, the accused is summoned, his plea is recorded under section 263(g) of 

Criminal Procedure Code and f inding thereof is given by the Magistrate under section 

263(h) of Criminal Procedure Code of his examination. 

The ratio in Nitinbhai Saevatilal Shah v. Manubhai Manjibhai Panchal, AIR 2011 SC 

3076 must not be followed mechanically to remand matters to trial Courts for de novo 

trial. There should be proper application of judicial mind and evidence on record must 

be thoroughly perused before arriving at any conclusion with regard to mode of trial. 

However, to summarise and answer the issues raised herein, following directions 

are issued for the Courts seized off with similar cases: 

1. All the subordinate Courts must make an endeavour to expedite the hearing 

of cases in a time bound manner which in turn will restore the confidence of 

the common man in the justice delivery system. When law expects something 

to be done within prescribed tie limit, some efforts are required to be made to 

obey the mandate of law. 

2. The learned Magistrate has the discretion under section 143 of the N.I. Act  

either to follow a summary trial or summons trial. In case the Magistrate 

wants to conduct a summons trial, he should record the reasons after hearing 

the parties and proceed with the trial in the manner provided under the 

second proviso to section 143 of the N.I. Act. Such reasons should 

necessarily be recorded by the trial Court so that further litigation arraigning 

the mode of trial can be avoided. 

3. The learned Judicial Magistrate should make all possible attempts to 

encourage compounding   of offence at an early stage   of  l itigation. In  
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 a prosecution under the Negotiable Instruments Act, the compensatory 

aspect of remedy must be given priority over the punitive aspect. 

4. All the subordinate Courts should follow the directives of the Supreme Court 

issued in several cases scrupulously for effective conduct of trials and 

speedy disposal of cases. 

5. Remitting the matter for de novo trial  should be exercised as a last resort and 

should be used sparingly when there is grave miscarriage of justice in the 

light of illegality, irregularity, incompetence or any other defect which cannot 

be cured at an appellate stage. The Appellate Court should be very cautious 

and exercise the discretion judiciously while remanding the matter for de 

novo trial. 

6. While examining the nature of the trial conducted by the trial Court for the 

purpose of determining whether it  was summary trial or summons trial, the 

primary and predominant test to be adopted by the Appellate Court should be 

whether it was only the substance of the evidence that was recorded or 

whether the complete record of the deposition of the witness in their chief  

examination, cross-examination and re-examination in verbatim was faithfully 

placed on record. The Appellate Court has to go through each and every 

minute detail of the trial  Court record and then examine the same 

independently and thoroughly to reach at a just and reasonable conclusion. 

 We, therefore, direct all the Criminal Courts in the country dealing with cases 

falling under section 138 of the N.I. Act to follow the abovementioned procedure 

discussed in the preceding paragraphs for speedy and expeditious disposal of cases 

as per the purport of the Act. 

 

*218. PREVENTION OF CORRUPTION ACT, 1988 – Sections 19 and 20 

(i) Where it is proved that the amount was recovered from the possession 

of the accused, the burden of proof lies on him to prove that he received 

the same bona fidely or for some other purpose. 

(ii) Mere error, omission or irregularity in sanction for prosecution is not 

considered fatal for the prosecution unless it has resulted in the failure 

of justice – Accused failed to prove that failure of justice has 

occasioned – Conviction held proper. 

i
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 Karanveer Rana v. State of M.P. 

 Judgment dated 25.09.2014 passed by the High Court of M.P. in Criminal  

Appeal No. 367 of 2006, reported in ILR (2014) MP 2418 (DB) 

 

219. PROPERTY LAW : 

 TRANSFER OF PROPERTY ACT, 1882 – Sections 7, 8, 58, 60, 62, 72, 76 (a) 

and 111(c) 

(i) Lease by mortgagee – Redemption of mortgage, effect of – law 

explained. 

 Normal rule is that on redemption of mortgage, the lease granted by 

mortgagee stands terminated. 

 Exceptions to the normal rule are: 

a. Lease of agricultural land (not being urban land) granted by 

mortgagee bona fide and prudently in the ordinary course of management, 

may bind mortgagor even after the termination of the title of the mortgagee in 

possession;  and  

b. Lease of agricultural or urban land granted by mortgagee will 

continue to bind the mortgagor if the mortgagor had concurred to 

grant it – However, such concurrence must be by express words in 

the mortgage deed showing an intention to that effect.  

(ii) Doctrine of Bar against Clogs on Redemption, connotation and 

applicability of – Law explained.  

 The doctrine of Bars against Clogs on redemption means that no 

contract between a mortgagor and mortgagee made at the time of the 

mortgage and as a part of the mortgage transaction or, in other words, 

as a part of the loan would be valid if it is in substance and effect 

prevents the mortgagor from getting back his property on payment of 

what is due on his security – Any such bargain which has that effect is 

invalid – A mortgagee continuing in possession as a tenant after 

redemption is ordinarily a Clog on redemption and is invalid as it  

prevents the mortgagor from getting back the property in the same 

condition as he gave it when the mortgage was executed.   
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 Thakar Singh (Dead) by Legal Representatives and another v. Mula 

Singh (Dead) Through Legal Representative and others 

 Judgment dated 14.10.2014 passed by the Supreme Court in Civil Appeal No. 

1740 of 2007, reported in (2015) 5 SCC 209 

Extracts from the Judgment: 

The right of a mortgagor to redeem is dealt with by Section 60 of the Transfer of 

Property Act. Section 60 reads as follows:  

 “60. Right of mortgagor to redeem – At any t ime after the principal 

money has become due, the mortgagor has a right, on payment or 

tender, at a proper time and place, of the mortgage-money, to 

require the mortgagee (a) to deliver to the mortgagor the mortgage-

deed and all  documents relating to the mortgaged property which 

are in the possession or power of the mortgagee, (b) where the 

mortgagee is in possession of the mortgaged property, to deliver 

possession thereof to the mortgagor, and (c) at the cost of the 

mortgagor either to re-transfer the mortgaged property to him or to 

such third person as he may direct, or to execute and (where the 

mortgage has been effected by a registered instrument) to have 

registered an acknowledgment in writing that any right in derogation 

of his interest transferred to the mortgagee has been extinguished: 

 Provided that the right conferred by this section has not been 

extinguished by act of the parties or by decree of a Court. 

 The right conferred by this section is called a right to redeem and a 

suit to enforce it is called a suit for redemption. 

 Nothing  in th is  sect ion shal l  be deem ed to render  inval id any 

p rov ision to the ef fec t  that ,  i f  the  t ime f i xed for  paym ent          

of  the p r inc ipal  m oney  has been  a l low ed to  pass or  no such  
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 time has been f ixed, the mortgagee shall be entitled to reasonable 

notice before payment or tender of such money.” 

Section 62 also recognizes the right of a usufructuary mortgagor to recover 

possession under certain circumstances. Further, the rights of a mortgagee in 

possession are dealt with by Section 72 of the Transfer of Property Act. Suff ice it to 

say that the right to create tenancies is not one of the rights enumerated in this  

section. Section 76 (a) deals with a usufructuary mortgagee managing the property as  

a person of ordinary prudence would manage if it were his own. Section 111(c) of the 

Transfer of Property Act states:  

 111 Determination of lease. – A lease of immovable property 

determines – 

 (c) where the interest of the lessor in the property terminates on, or 

his power to dispose of the same extends only to, the happening of 

any event – by the happening of such event;”   

In All Indian Film Corporation Ltd. & Ors. v.  Sri Raja Gyan Nath & Ors. [1969 (3) 

SCC 79], a similar question arose before this Court. In the facts of that case, the 

mortgage was redeemed on 19th April 1958 after which the respondent No.1 f iled a 

suit for possession of the property from the head lessee and his sublessees. The sub-

lessees claimed the benefit of the East Punjab Urban Restriction Act. In repelling the 

contention of the sub lessees that they were protected tenants as against the 

mortgagor, this Court stated: 

 “7. The f irst question to consider is this: Did the tenancy created by 

the mortgagee in possession survive the termination of the 

mortgagee interest so as to be binding on the purchaser? A general  

proposition of law is that no person can confer on another a better 

title than he himself has. A mortgage is a transfer of an interest in specific 

immovable property for the purpose of securing -repayment of a loan. A 

mortgagee’s interest lasts only as long as the mortgage has not been paid off. 

Therefore on redemption of the mortgage the title of the mortgagee comes to 

an end. A derivative title from him must ordinarily come to an end with the 

termination of the mortgagee’s title. The mortgagee by creating a tenancy 

becomes the lessor of the property but his interest as lessor is co-terminous 

with his mortgagee interest. Section 111(c) of the Transfer of Property Act 

provides that a lease of immovable property determines where the 
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 interest of the lessor in the property terminates on, or his power to 

dispose of the same, extends only to the happening of any event-by 

the happening of such event. The duration of the mortgagee’s 

interest determines his position as the lessor. The relationship of  

lessor and lessee cannot subsist beyond the mortgagee’s interest 

unless the relationship is agreed to by the mortgagor or a fresh 

relationship is recreated. This the mortgagor or the person 

succeeding to the mortgagor’s interest may elect to do. But if  he 

does not, the lessee cannot claim any rights beyond the term of his 

original lessor’s interest. These propositions are wellunderstood 

and f ind support in two rulings of this Court in Mahabir Gope v. 

Harbans Narain Singh, AIR 1952 SC 205  and Asaram v. Mst. Ram Kali,  

AIR 1958 SC 183. To the above propositions there is, however, one 

exception. That f lows from Section 76(a) which lays down liabilities 

of a mortgagee in possession. It is provided there that when during 

the continuance of the mortgage, the mortgagee takes possession 

of the mortgaged property, he must manage the property as a 

person of ordinary prudence would manage it if  it were his own. 

From this it is inferred that acts done bona f ide and prudently in the 

ordinary course of management, may bind even after the 

termination of the ti tle of the mortgagee in possession. This  

principle applies ordinarily to the management of agricultural lands 

and has seldom been extended to urban property so as to tie it up 

in the hands of lessees or to confer on them rights under special  

statutes. To this again there is an exception. The lease will continue 

to bind the mortgagor or persons deriving interest from him if the 

mortgagor had concurred to grant it.” This judgment was followed in 

M/s. Sachalmal Parasam v. Smt. Ratnabai,  AIR 1972 SC 637.  

In Pomal Kanji Govindji & Ors. v. Vrajlal Karsandas Purohit & Ors.  [1989 (1) SCC 

458], this Court dealt with the same question and arrived at two basic conclusions. The 

f irst is that a clog on the equity of redemption will be disregarded by a Court of law 

and secondly that a lease created by a mortgagee in possession of an urban 

immovable property would not be binding on the mortgagor after redemption of a 

mortgage even assuming such lease is as a prudent owner of property would have 

granted in the usual course of management. This Court held:  

  



409 
 

 

 “32. It is a settled law in England and in India that a mortgage 

cannot be made altogether irredeemable or redemption made 

illusory. The law must respond and be responsive to the felt and 

discernible compulsions of circumstances that would be equitable, 

fair and just, and unless there is anything to the contrary in the 

statute, court must take cognisance of that fact and act accordingly. 

In the context of fast changing circumstances and economic 

stability, long-term for redemption makes a mortgage an il lusory 

mortgage, though not decisive. It should prima facie be an 

indication as to how clogs on equity of redemption should be 

judged. 33. In the facts and the circumstances and in view of the 

long period for redemption, the provision for interest @ ½ per cent  

per annum payable on the principal amount at the end of the long 

period, the clause regarding the repairs etc., and the mortgagor’s 

f inancial condition, all these suggest that there was clog on equity.  

The submissions made by Mr. Sachar and Mr. Mehta are, therefore, 

unacceptable. 35. Before we dispose of the contentions on the 

second aspect, we must deal with some of the decisions of the 

Gujarat High Court to which reference had been made and some of 

which was also referred before us. We have noticed the decision of 

the Gujarat High Court in Khatubai Nathu Sumra v. Rajgo Mulji  Nanji,  

AIR 1979 Guj 171. In  Maganlal Chhotalal Chhatrapati v. Bhalchandra 

Chhaganlal Shah,  (1974) 15 Guj LR 193, P.D. Desai, J. as the 

learned Chief Justice then was, held that the doctrine of clog on the 

equity of redemption means that no contract between a mortgagor 

and mortgagee made at the time of the mortgage and as a part of  

the mortgage transaction or, in other words, as a part of the loan,  

would be valid if it in substance and effect prevents the mortgagor 

from getting back his property on payment of what is due on his 

security. Any such bargain which has that effect is invalid. The 

learned Judge reiterated that whether in a particular case long term 

amounted to a clog on the equity of redemption had to be decided 

on the evidence on record which brings out the attending 

circumstances or might arise by necessary implication on a 

com b i ned  r ea d i ng  o f  a l l  t h e  te r m s  o f  t he  m or tg ag e .  Th e  

l ea r ne d  J udg e  f o u nd  th a t  t h i s  l o ng  t e r m  o f  l ea se  a l o ng  w i th  

th e  cos t  o f  r ep a i r i ng  o r  r eco ns t r uc t i o n  t o  b e  p a i d  a t  t h e  

t i m e  o f  r edem p t i on  b y th e  m or tg ag or  i nd i c a t ed  t h a t  t he r e  

w as  c l og  o n  eq u i t y  o f  r ed em p t i on .   Th e  l ea r ne d  J udg e   
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 referred to certain observations of Mr. Justice Macklin of the 

Bombay High Court where Justice Macklin had observed that 

anything which does have the appearance of clogging redemption 

must be examined critically, and that if  the conditions in the 

mortgage taken as a whole and added together do create 

unnecessary diff iculties in the way of redemption it seems that is a 

greater or less clog upon the equity of redemption within the 

ordinary meaning of the term. In our opinion, such observations will 

apply with greater force in the present inf lationary market. The 

other decision to which reference may be made is the decision of  

the Gujarat High Court in Soni Motiben v. Hiralal Lakhamshi,  (1981) 

22 Guj LR 473. This also reiterates the same principle. In Vadilal 

Chhaganlal Soni v. Gokaldas Mansukh, AIR 1953 Bom 408 also, the 

same principle was reiterated. In that case, it was held by 

Gajendragadkar, J., as the learned Chief Justice then was, that the 

agreement between the mortgagor and mortgagee was that the 

mortgagor was to redeem the mortgage 99 years after its execution 

and the mortgagee was given full authority to build any structure on 

the plot mortgaged after spending any amount he liked. It was held 

that the two terms of the mortgage were so unreasonable and 

oppressive that these amounted to clog on the equity of redemption. 

Similar was the position in the case of Sarjug Mahto v. Devrup Devi, 

AIR 1963 Pat 114, where also the mortgage was for 99 years. In 

Chhedi Lal v. Babu Nandan AIR 1944 AII 204, the court reiterated 

that freedom of contract unless it is vitiated by undue influence or 

pressure of poverty should be given a free play. In the inflationary 

world, long term for redemption would prima facie raise a 

presumption of clog on the equity of redemption. See also the 

observations in Rashbehary Ghose’s ‘Law of Mortgage’ 6th Edn.  

pages 227 and 228. 39. On the second aspect of the question 

whether the right of the tenants of the mortgagees are protected 

after the redemption of mortgage, reliance was placed by the First 

Appellate Court on the decision of the Full  Bench of the Gujarat 

High Court in Lalji Purshottam v. Thacker Madhavji Meghaji, (1976) 

17 Guj LR 497. There urban immovable property was mortgaged with 

possession, mortgagee creating lease during the subsistence of the 

mortgage. The question was whether after redemption of mortgage such  
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 lease is binding on the mortgagor. It was held that Section 76(a) of  

the Transfer of Property Act would not apply to such cases. There 

must be express words showing an intention if  tenancy was to be 

created beyond the term of the mortgage. Mere reference that  

mortgagee is entitled to lease property does not create a binding 

tenancy on the mortgagor. After the redemption of the mortgage the 

relationship of landlord and tenant does not exist. Such tenant, 

therefore, does not get any protection under Section 12 of the 

Bombay Rent Control Act, it was held. The Gujarat High Court had 

referred to several decisions of this Court. In Mahabir Gope (supra) 

which was a decision dealing with a lease created by a mortgagee 

with possession under the Bihar Tenancy Act, this Court reiterated 

that the general rule is that a person cannot by transfer or 

otherwise confer a better title on another than he himself has. A 

mortgagee cannot, therefore, create an interest in the mortgaged 

property which will enure beyond the termination of his interest as 

mortgagee. Further the mortgagee, who takes possession of the 

mortgaged property, must manage it as person of ordinary prudence 

would manage if it were his own; and he must not commit any act  

which is destructive or permanently injurious to the property. 

Reliance maybe placed for this purpose on Section 76, clauses (a) 

and (e) of the Transfer of Property Act, 1882. It was held that the 

provisions of Sections 20 and 21 of the Bihar Tenancy Act, did not 

apply to the lessees since they were not ‘settled raiyats’ and the 

lessees could not claim to have secured under the statute 

occupancy rights in the land. It was further held that the mortgagor 

was entitled to the possession of the land upon redemption of the 

mortgage. In a slightly different context in Harihar Prasad Singh v.  

Deonarain Prasad, AIR 1956 SC 305 , this Court was concerned with a 

mortgage with possession effected on agricultural land. This Court 

had to consider in that decision whether under the provisions of the 

Bihar Tenancy Act the tenant inducted on the mortgaged property 

during the pendency of the mortgage could claim right to remain in 

possession after the redemption. Venkatarama Ayyar, J., speaking 

for the Court pointed out that if  the tenant could not resist the suit 

f or  e jec tm ent  e i ther  by reason of  Sect ion 76(a)  of  the Transfer  

of  Proper ty Act  or  Sect ion 21  of  the Bi har  Tenancy Act ,  the  

tenan t  could not  get  such a r ight  as  a resul t  of  the interact ion  
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 of both those sections. This Court ultimately held that the tenants 

inducted by the mortgagee with possession had failed to establish 

that they had any right of occupancy over the suit lands and that the 

plaintif fs were entitled to a decree in ejectment, with future mesne 

profits as claimed in the plaint. Thus a right claimable under Section 

76(a) of the Transfer of Property Act because of a lease created in 

the course of prudent management of the property was put on a 

different footing altogether from a right created by a special statute. 

46. We have noted hereinbefore the ratio and the basis of the 

decision of this Court in Jadavji Purshottam v. Dhami Navnitbhai 

Amaratlal, (1987) 4 SCC 223 . Shri Mehta submitted that there was no 

clear f inding as to when the tenants were inducted whether before 

or after the Rent Restriction Act and therefore, he pleaded that the 

matter should be referred to the larger Bench. In view of the facts found in 

this case which were similar to the facts mentioned in Jadavji Purshottam’s case 

(supra) there is no specific authority in the lease which stated that the lease 

would continue beyond the period of mortgage. There is no extended authority 

as contemplated in Jadavji Purshottam case found in this case. The 

submission was that the matter should be considered by a larger 

Bench in the light of the Jadavji Purshottam case. We are unable to 

accept the said submission. In this case the words in the mortgage 

deed, as we are taken through, did not clearly allow creation of  

tenancy beyond the period of mortgage. That, in any event, would 

not have been prudent management, hence, there is no f inding that 

the mortgage deed permitted, either expressly or impliedly, creation 

of tenancy beyond the period. We think that the tenants were not 

entitled to protection after redemption of mortgage. Furthermore, in 

all these cases the authority of the mortgagees to lease out the 

property, expressed or implied, was circumscribed by a stipulation 

that the mortgagee should redeliver the possession of the property 

when the mortgage was redeemed. In that context, we are of the 

opinion that the submissions on behalf of the tenants cannot be 

entertained.”  

On the fac ts  of  th is  case,  i t  w i l l  be seen that  the m or tgagees w ere ent i t led 

to create tenanc ies by v i r tue of  the mor tgage deed dated 9th March 1942 .  

How ever ,  there is  nothing  in the language of  the m or tgage deed to indicate  

c lear ly tha t  the  tenanc ies created by the m or tgagees w ould be binding  on the  
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mortgagors. At the highest, after redemption, and after possession is taken, the 

mortgagor or mortgagors will also be entitled to receive rent in future. It  will be seen 

that the mortgagor’s right to get back possession is expressly recognised by the 

mortgage deed without any clear and unambiguous language enti tl ing tenants created 

by the mortgagees to become tenants of the mortgagors. The entitlement to receive 

rent in future can by no stretch be held to create a tenancy between the mortgagor and 

the tenants of the mortgagees. This phrase has to be reconciled with the expression 

immediately preceding it namely “on taking possession”. It is clear that taking of  

possession from the mortgagees and his tenants is completely antithetical to 

recognizing the mortgagees’ tenants as the mortgagors’ tenants. If  the clause is to be 

read in the manner that the High Court has read it,  the mortgagors would not be able 

to get back possession on redemption which would in fact be a serious interference 

with their right to redeem the property inasmuch as the mortgagors would have to evict 

such tenants after making out a ground for eviction under the Rent Act. Such ground 

can only be bonafide requirement of the landlord or some ground based on a fault 

committed by the tenant such as non-payment of rent or unlawful subletting etc. 

Further, such ground may never become available to the mortgagor/landlord or may 

become available only after many years. It  has already been seen that a mortgagee 

continuing in possession after redemption as tenant of the mortgagor is regarded as a 

clog on redemption. The position is not different if  the mortgagee’s tenants continue in 

possession after redemption. This would necessarily have to be disregarded as a clog 

on redemption as the right to redeem would in substance be rendered il lusory. 

 

220. SPECIFIC RELIEF ACT, 1963 – Sections 9, 13(b), 16(b) and 17 

 HINDU SUCCESSION ACT, 1956 – Section 8 

(i) Suit for specific performance of agreement for sale of immovable 

property – Such property devolved in equal shares amongst number of 

co-sharers under section 8 of the Act of 1956 – Agreement for sale 

executed by some of the co-sharers of property without concurrence of 

the remaining co-sharers – Held, since defendant-vendors are not 

having complete title over the suit property and agreement having not 

been executed by all co-sharers, same cannot be enforced in favour of 

plaintiff-vendee. 

(ii) Discretionary relief of specific performance, entitlement of – He who 

seeks such relief must approach court with clean hands and there must 

not be any breach of the contract on his part.  
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 Pemmada Prabhakar and others v. Youngmen’s Vysya Association 

and others 

 Judgment dated 20.08.2014 passed by the Supreme Court in Civil Appeal No. 

7835 of 2014, reported in (2015) 5 SCC 355 

Extracts from the Judgment: 

 It is an undisputed fact that the suit schedule property is self acquired property 

by late Pemmada Venkateswara Rao as he had purchased the said property vide Sale-

Deed Document No.5174 of 1970 dated 24.11.1970 from his vendors. It is also an 

undisputed fact that the said property is intestate property. He is survived by his wife, 

3 sons and 3 daughters. The said property devolved upon them in view of Section 8 of 

Chapter 2 of the Hindu Succession Act as the defendants are class I legal heirs in the 

suit schedule property. Undisputedly, the Agreement of Sale-Ex.-A1 is executed only 

by defendant Nos. 1 and 2. The 3 rd son, mother and 3 sisters who have got equal 

shares in the property have not executed the Agreement of Sale. In view of the matter, 

the Agreement of Sale executed by defendant Nos. 1 and 2 who have no absolute right 

to property in question cannot confer any right whatsoever upon the plaintif fs for grant 

of decree of specif ic performance of Agreement of Sale in their favour. The said 

agreement is not enforceable in law in view of Section 17 of the Specif ic Relief Act in 

view of right accrued in favour of defendant Nos. 3 to 6 under Section 8 of the Hindu 

Succession Act. 

The provisions of Section 17 of the Specif ic Relief Act in categorical term 

expressly state that a contract to sell or  let any immovable property cannot be 

specif ically enforced in favour of a vendor or lessor who does not have absolute title 

and right upon the party. It is worthwhile to extract Section 17 of the Specif ic Relief 

Act, 1963 here : 
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 “17.Contract to sell or let property by one who has no title, not  
specifically enforceable. A contract to sell or let any immovable 
property cannot be specif ically enforced in favour of a vendor or 
lessor; (a) who, knowing not to have any tit le to the property, has 
contracted to sell or let the property (b) who, though he entered into 
the contract believing that he had a good title to the property, 
cannot at the time f ixed by the parties or by the court for the 
completion of the sale or letting, give the purchaser or lessee a title 
free from reasonable doubt.” 

In view of the aforesaid provisions of the Specif ic Relief Act, the Agreement of 

Sale entered between the plaintif fs and some of the co-sharers who do not have the 

absolute title to the suit schedule property is not enforceable in law. This aspect of the 

matter has not been properly appreciated and considered by both the First Appellate 

Court and the Second Appellate Court. Therefore, the impugned judgment is vitiated in 

law. 

Even assuming for the sake of argument that the agreement is valid, the names of 

three sons are mentioned in Agreement of Sale, out of whom the agreement is 

executed by defendant Nos. 1 and 2 and they assured that they would get the 

signatures of the 3 rd brother namely, Srinivasa Rao and also the remaining 3 sisters. 

At the time of execution of this agreement signatures were not obtained. Therefore, 

the agreement is not executed by all the co-sharers of the property which fact is 

evident from the recitals of the document itself. Hence, the plaintif fs are not entitled 

for specif ic performance decree. This vital factual and legal aspect has been ignored 

by both the First Appellate Court and the Second Appellate Court. Therefore, the 

impugned judgment is vitiated both on facts and law. Accordingly, the point No. 1 is 

answered in favour of the defendants. 

It is an undisputed fact that the plaintif fs have not approached the trial court with 

clean hands. It is evident from the pleadings of the agreement of sale which is 

produced for the decree for specif ic performance of agreement of sale as the plaintif fs 

did not obtain the signatures of all the co-sharers of the property, namely, the mother 

of the defendants, the third brother and three sisters. Therefore, the agreement is not 

enforceable in law as the persons who have executed the sale deed, did not have the 

absolute title of the property. Apart from the said legal lacuna, the terms and 

conditions of the agreement of sale for payment of sale consideration agreed to be 

paid by the f irst plaintiff  in installments within the period stipulated as indicated above 

were not paid. 
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221. SUCCESSION ACT, 1925 – Sections 371 and 372 

 Jurisdiction of the Succession Court – Claimant is required to satisfy the 

Court that the deceased at the time of his death was residing 

permanently/ordinarily within the local jurisdiction of the Court or that the 

Court would have jurisdiction because the property of the deceased is 

situated within the local jurisdiction of that court and the deceased at the 

time of his death had no fixed place of residence.  

 

 

 Jag Mohan Tripathi v. Babaannapurna Das Katthiya Baba 

 Order dated 03.09.2013 passed by the High Court of M.P. in W.P. No. 11535 of 

2013, reported in ILR (2014) MP 2311  

Extracts from the Order:  

So far as the case law cited on behalf of the petitioner in the matter of 

Chandrakala Doble (Smt.) and others v. Shyam Rao Doble and others, 1999 (2) JLJ 51 is 

concerned, I do not have any dispute regarding principles laid down in such case but 

in view of the aforesaid discussion this citation is also not helping the applicant to 

allow the application or to allow the petition for setting aside the impugned order 

because in such citation taking into consideration Section 371 of the Indian 

Succession Act it  was held that in view of such specif ic provision of such enactment 

the provision of section 20 CPC is not applicable and pursuant to it in view of the 

provision aforesaid section 371 it was held that for conferring jurisdiction upon a 

Succession Court, a claimant is required to satisfy the Court that the deceased at the 

time of his death was residing permanently/ordinarily within the local jurisdiction of the 

Court or that the Court would have jurisdiction because the property of the deceased is 

situated within the local jurisdiction of that court and the deceased at the time of his 

death had no f ixed place of residence. As per the aforesaid discussion, it is apparent 

from the case at hand that the deceased was found to be resident of both the places 

and the properties are also found to be at both places that is District Umaria as well as 

Jabalpur, so the approach of the trial Court is also in accordance with the approach of  

the ci ted case. 
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PART - III 
CIRCULARS/NOTIFICATIONS 

NOTIFICATION DATED 20.03.2015 OF MINISTRY OF LAW &  
JUSTICE (DEPARTMENT OF JUSTICE) REGARDING INCREASE  
IN THE LIMIT OF VALUE OF THE PROPERTY IN DISPUTE FOR  

THE PURPOSE OF DETERMINING JURISDICTION OF  
PERMANENT LOK ADALAT  

S.O. 803 (E) – In exercise of the powers conferred by the third proviso to sub-

section (1) of Section 22C of the Legal Services Authorities Act, 1987  

(39 of 1987) and in supersession of the Government of India, Ministry of Law and 

Justice (Department of Legal Affairs) notif ication number S.O.2083 (E), Dated the 15th  

September, 2011 published in the Gazette of India, Extraordinary , Pat II,  Section 3,  

Sub-section (ii), dated  the 15th  September, 2011, the Central Government, in 

consultation with the Central Authority,  hereby increases the limit of the value of the 

property in dispute for the purpose of determining the jurisdiction of Permament Lok 

Adalat to  “one crore rupees” with effect from the date of publication of this notif ication 

in the Official Gazette. 

 [F. No. A-60011/37/2004 - Admn.-III (LAP)-JUS] 

Praveen Garg, Jt. Secy. 

 

 

 
NOTIFICATION DATED 13.04.2015 OF MINISTRY OF LAW &  

JUSTICE (DEPARTMENT OF JUSTICE) REGARDING THE DATE  
OF ENFORCEMENT OF THE NATIONAL JUDICIAL  

APPOINTMENTS COMMISSION ACT, 2014 
Ministry of Law and Justice (Department of Justice) Notification No. S.O. 1001 (E) 

dated the 13th April, 2015. Published in Gazette of India (Extraordinary) Part II Section 3 

(ii) dated 13-4-2015 Page 1. 

 In exercise of the powers conferred by sub-section (2) of Section 1 of the 

National Judicial Appointments Commission Act, 2014 (40 of 2014), the Central  

Government hereby appoints the 13th day of April, 2015, as the date on which the 

provisions of the said Act shall come into force. 



 



 



12 
 

 

 

NOTIFICATION DATED 02.01.2015 REGARDING REDUCTION/ 
REMMINTTING STAMP DUTY ON DOCUMENTS 

 
Notification No. F B-4-29-2014-2-V(01) dated the 2nd January, 2015 – ln exercise of the 

powers conferred by clause (a) of sub-section (1) of Section 9 of the Indian Stamp Act, 1899 (No. II 
of 1899) and in supersession of all previous notifications issued in this behalf, the State Government, 
hereby, reduce/remit stamp duty on documents mentioned in column (3) of the table below on the 
articles mentioned in column (2) of Schedule 1-A of the said Act, namely :-  

TABLE 

S.No. 

(1) 

Article 

(2) 

Reductions/Remissions 

1. Article 5-Affidavit 1 On aff idavit aff irmed by a member of a Scheduled 

Castes or Scheduled Tribes.  

2 On aff idavit sworn or aff irmed by a member of the 

Other Backward Classes, as specif ied in the State 

Government notif ication No. F-8-5-25-4-84, dated 

the 26th December, 1984 as amended from time 

to time.  

3 On aff idavit submitted before a Commission of 

Inquiry appointed by the Government of India or 

the State Government under the Commission of  

Inquiry Act, 1952 (60 of 1952).  

4 On aff idavit submitted under Bhopal Gas Leak 

Disaster (Processing of Claims) Act, 1985 (21 of  

1985).  

5 On aff idavit made as a condition of enrollment 

under the Army Act, 1950 (46 of 1950), the Navy 

Act, 1957 (62 of 1957) or the Air  Force Act, 1950 

(45 of 1950).  

6 On aff idavit made for the sole purpose of being  

f i led or used in any Court or before the off icer of 

any Court.  

7 On aff idavit made for the sole purpose of enabling 

any person to receive any pension or charitable 

allowance.  
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2. Aticle 6-Agreement 

or Memorandum 

of an agreement 

1 On instruments executed by units under Madhya 

or Memorandum Pradesh Khadi and Gramodyog 

Board for of an agreement obtaining assistance 

from the Board.  

2 On instruments of agreement required to be 

executed by eligible users belonging to the 

Scheduled Castes and Scheduled Tribes liv ing 

below the poverty line with the ‘Madhya Pradesh 

Vidyut Vitaran Company Jabalpur, Bhopal, and 

Indore for obtaining single-point metered 

electricity connection 

3 On instruments executed by agriculturists in 

favour  of Banks for securing loans under the 

Kisan Credit Card Scheme.  

4 On instrument executed by Self Help Groups in 

favour of banks for securing loans upto Ten Lakh 

Rupees for economic development of group 

members under the NABARD sponsored schemes. 

5 Stamp duty is exempted on instruments executed  

by herbal or ayurved based industry in favour of 

any f inancial institution, to secure repayment of  

loans obtained for industrial purposes only til1 the 

Madhya Pradesh Industrial Promotion Policy,  

2010, as amended in 2012 or the Madhya 

Pradesh Industrial Promotion Policy, 2014 and its 

work-plan remains in operation subject to the 

conditions, that :-  

(a) the industrial unit is situated in an industrial 

area or industrial growth center developed by 

the Government of Madhya Pradesh or 

Madhya Pradesh Audyogik Kendra Vikas 

Nigam; and  

(b) a certif icate of eligibility to the effect that the 

industry is eligible for remission of stamp 

duty under this order, is issued by the 

Commissioner of Industry, Government of 

Madhya Pradesh. 

6 On instruments of agreement related to 
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development of Government land executed by the 

Tourism Department of the State for tourism 

projects. 

7 Stamp duty is reduced to Rupees Five Hundred 

only on instruments of agreement relating to 

repayment of education loan.  

8 Stamp duty is reduced to Rupees Five Hundred 

only on loan related instruments to be executed 

with Banks for establishment of technical  

educational institutions.  

9 On Agreement or memorandum of an agreement- 

(a) for or relating to the sale of goods or 

merchandise exclusively, not being a Note or 

Memorandum chargeable under article 46. 

(b) made iri the form of tenders to the Central 

Government for or relating to any loan 

3. Article 7- 

Agreement relating 

to deposit of  

title deeds, pawn,  

pledge or 

hypothecation 

1 On instruments executed by units under Madhya 

Pradesh Khadi and Gramodyog Board for 

obtaining assistance from the Board. 

 

 

 

 

2 On agreements relating to deposit of title deeds 

executed by industrialists  or.industrial  

undertakings in the State in connection with 

obtaining loans or  advances for industrial purposes 

from Khadi and Village Industries Commission 

and  Madhya’  Pradesh Khadi and Gramodyog Board. 

3 On instruments executed by agriculturists in 

favour of Banks for securing loans under the 

Kisan Credit Card Scheme.  

4 On instruments executed by Self Help Groups in 

favour of banks for securing loans for economic 

development of group members to the limit of 10 

Lakh Rupees under the NABARD sponsored 

schemes 

5 On instruments of hypothecation executed in 
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favour of banks for securing loan upto Ten Lakh 

Rupees for agricultural purposes by any 

Bhumiswami or a pattadhari holding land under 

Revenue Book Circular-IV-3-10. Also, no stamp 

duty shall be chargeable for this purpose upto any 

limit in case of a person belonging to Scheduled 

Castes and Scheduled Tribes.  

6 On instruments executed by herbal orayurved 

based industries in favour of any f inancial  

institution, to secure repayment of loans obtained 

for industrial  purpose only til l the Madhya 

Pradesh Industrial Promotion Policy, 2010 as 

amended in 2012 or Madhya Pradesh Industrial  

Promotion Policy, 2014 and its work plan remains 

in operation subject to the conditions, that :-  

(a) the industrial unit is situated in an industrial  

area or industrial growth centre developed by 

the Government of Madhya Pradesh or 

Madhya Pradesh Audyogik Kendra Vikas 

Nigam; and 

(b) a certif icate of eligibility to the effect that the 

industry is eligible for remission of stamp duty 

under  this  order, is issued by the 

Commissioner of Industry, Government of 

Madhya Pradesh. 

7 On instruments of  equitable mortgage/ 

hypothecation executed by a new unit/expanded 

unit/modernized unit  of an Information Technology/ 

Business Process Outsourcing company for 

obtaining loans from banks/f inancial institutions in 

Information Technology investment area, subject 

to the condition that the new unit/expanded unit/ 

modernized unit is certif ied to be an information 

technology/Business Process Outsourcing outf it  

by Information Technology Department or any 

designated agency notif ied by them under the 

Madhya  Pradesh  Information Technology 

Investment Policy, 2012, as amended 2014 or 
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Madhya Pradesh Business Process Outsourcing 

Business Process Management (Business Process 

Outsourcing  Business Process Management) 

Industry Investment Policy, 2014 of the State of  

Madhya Pradesh. 

Note- This exemption shall be applicable only til l the 

Madhya Pradesh Information Technology 

Investment Policy, 2012, as amended in 2014 or 

Madhya Pradesh Business Process Outsourcing/ 

Business Process Management (BPO/BPM) 

Industry Investment Policy, 2014 remains in 

operation. 

8 Stamp duty is reduced to 0.125 percent of the 

amount of loan secured on instruments of  

agreement relating to deposit of title deeds for 

securing loans upto rupees ten crore in case of  

micro and small scale industries and on loans for 

residential purposes. 

9 On instruments relating to deposit of title deeds, 

executed by beneficiary in favour of any bank or 

f inancial insti tution for securing repayment of loan 

or advance upto Rs. One Lakh to be received by 

him for the purpose of construction of house 

under the Mukhyamantri Gramin Awas Yojna,  

subject to the condition that a certif icate of  

eligibility to the effect that the beneficiary is 

eligible for the remission of stamp duty is issued 

by the Collector of the concerned district. 

10 On letter of hypothecation accompanying a Bill of 

Exchange. 

11 On instrument of pawn or pledge or agriculture 

produce, if  unattested. 

 

4. Article 

9-Appraisement 

or valuation 

1 On Appraisement or valuation made for the 

information of one party only; and not being in 

any manner obligatory between parties either by 

agreement or operation of law. 

2 On Appraisement of crops for the purpose of  
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ascertaining the amount to be given to a landlord 

as rent. 

5. Article10-

Apprenticeship 

deed 

1 On contracts executed by an adult apprentice or 

by the guardian of a minor apprentice in favour of  

an employer under the Apprentices Act, 1961 (52 

of 1961). 

2 On instruments of apprenticeship by which a 

person is apprenticed by or at the charge of any 

public charity. 

6. Article 14-Bond On Bond when executed by any person for the purpose of 

guaranteeing that the local income derived from private 

subscriptions to a charitable dispensary or hospital or any other 

object of public utility shall not be less than a specified sum per 

mensem. 

7. Article 

14-Cancellation 

On instrument of cancellation of a will. 

8. Article 25- 

Conveyance 

1   On the instruments of sale executed by Madhya 

Pradesh Housing Board, Nagar Vikas 

Pradhikarans, Primary Co-operative Housing 

Societies and Madhya Pradesh State Co-

operative Housing Federation, in relation to 

house/ apartment to the extent of the value of the 

house/ apartment (excluding value of plot) 

constructed under self f inancing scheme, with the 

money received from the purchaser, subject to 

following conditions, namely :- 

(a) the chargeable stamp duty shall be 

exempted/ reduced to the extent of 100 

percent, 50 percent and 25 percent for the 

categories of house/apartment of 

Economically Weaker Section, Low Income 

Group and Middle Income Group 

respectively, but no exemption/ reduction 

shall be granted in cases of High  Income 

Group houses/apartments; 

(b) this exemption/reduction shall be limited only 

to original allottees under the Self Financing 

Scheme. 
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(c) economically Weaker Sections, Low Income 

Group and Middle Income Group shall be as 

defined and specif ied by the Department of 

Urban Development and Environment from 

time to time : 

       Provided that this remission shall not be 

available in case of partly constructed house/ 

apartment. 

2 On all kinds of deeds of transfers of agricultural  

land executed by a person belonging to a 

Scheduled Tribes in favour of his legal heir/heirs 

during his life time. 

3 On instruments of sale relating to plot or built up 

space executed by or on behalf of State 

Government or any Semi Government 

Organization or any Government Undertaking, in 

favour of Information Technology/ Business 

Process Outsourcing Industries to be established 

in the State of Madhya Pradesh. 

4 On instruments of conveyance of industrial units 

as a going concern, the rate of duty on the value 

of plant, machinery and other movables conveyed 

by the instrument shall be one percent, and also 

the duty chargeable on a single instrument shall  

not exceed rupees ten crore. 

5 On instruments of sale executed by or on behalf  

of f inancial institutions, Government Agencies or 

Private Sector by which space/premises in an 

Information Technology investment area is 

transferred in favour of a new unit/expanded unit/ 

modernized unit of an IT/Business Process 

Outsourcing company, subject to the condition 

that it is certif ied to be an information technology/ 

Business Process Outsourcing outf it  by 

Information Technology Department or any 

designated agency notif ied by them under the 

Madhya Pradesh Information Technology 

Investment Policy, 2012, as amended in 2014 or 
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the Madhya Pradesh Business Process 

Outsourcing/Business Process Management 

(Business Process Outsourcing/ Business 

Process Management) Industry Investment Policy,  

2014 of the State of Madhya Pradesh. 

Note-This exemption shall only be applicable til l the 

Madhya Pradesh Information Technology 

Investment Policy, 2012, as amended in 2014 or 

Madhya Pradesh Business Process Outsourcing/ 

Business Process Management (BPO/BPM) 

Industry Investment Policy, 2014 remains in 

operations. 

6 On instruments of sale of land executed in favour 

of persons, whose land has been acquired for 

Auto Testing Track Project, Pithampur, District 

Dhar, the chargeable stamp duty shall be remitted 

subject to the following conditions, namely :-  

(a) a certif icate in the enclosed format from the 

Collector of Dhar District is obtained, in 

which the amount of compensation as well as 

special rehabilitation grant paid for 

acquisition of land for Auto Testing Track 

Project, Pithampur is mentioned; 

(b) the position in clause (a) above, is expressed 

in the instrument of sale itself; and  

(c) the eligibility of exemption shall be limited to 

the amount of stamp duty chargeable on the 

amount of compensation and special 

rehabilitation grant. 

(d) the stamp duty chargeable on such 

instrument in accordance with the provisions 

of the Indian Stamp Act, 1899 (II of 1899) 

shall be reimbursed by the Commerce, 

Industry and Employment Department to the 

Commercial Taxes Department within one 

month from the date of registration of the 

instrument. 

                                      CERTIFICATE 
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         No...... .... ...                       Dated …...... ...  

        Certif ied that land having area …........ .... ... ..  

hectare of Shri..... .... .... ... .... ... .... .. R/o Vi llage 

…..... .... .... . Tehsil.. ... .... ... District Dhar has been 

acquired for Auto Testing Track Project,  

Peethampur, District Dhar, for which the amount 

of compensation and special rehabilitation grant 

paid is as under :-  

       Compensation Amount                     ——— 

       Amount of Special Rehabilitation grant  ——— 

      Total                                                 ———— 

       This certif icate shall be applicable for granting 

exemption of stamp duty on deed of sale of  land 

having area …..... .... .. hectare situated at Vi llage 

..... .... ... .... ... ... executed by 

Shri.... ... .... .... ... .... ... .... .... .  S/o 

Shri.... ... .... .... ... .... ... .... .... ... .... ... .... ....  in favour 

of Shri 

…..... .... .... ... .... ... .... .... ... .... ... .... .... ... .... ... .... ..... . 

S/o Shri.... .... ... .... .... ... .... ... .... ... After this 

registry, the eligibility of exemption of stamp duty 

shall be available only to the extent of  duty 

chargeable on Rs...... .... ... .... .... ... .... .. the balance 

amount of compensation and special rehabilitation 

grant. But in no case the amount of  duty 

exempted shall exceed the amount of duty 

chargeable on the sum of amount of 

compensation and special rehabilitation grant 

obtained by Shri …....... .... ... .... .... ... .... ... .... . ..... ..  

S/o Shri …...... ... .... .... ... .... ... .... .... ... .... ... .... .. .....  

 

Collector 

Dhar 

7 Stamp duty shall be reduced to half on instrument 

of sale executed by private persons in favour of a 

Unit established to generate electricity from non- 

conventional energy resources subject to the 

following conditions, namely ;- 
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(a) a Bank Guarantee of the sum equal to the 

amount of stamp duty remitted shall be given 

the unit in favour of the State Government for 

a period of 21 months in case of Wind Energy 

or Solar Energy Projects and for a period of 

36 months in case of Bio-gas or Municipal 

Waste projects; and 

(b) the unit shall be liable to pay the amount of 

stamp duty remitted to the State Government, 

if  the project is not established within the 

given period of Bank Guarantee. It shall also 

be the responsibility of the unit to produce  

before the District Registrar of the concerned 

district in which the land purchased is 

situated, a certif icate from the Competent 

Authority appointed by the Energy 

Department in this behalf, that the unit has 

been established before the prescribed 

period of Bank Guarantee. In case of default, 

the amount of duty remitted shall be 

recoverable from the Bank Guarantee 

tendered by the unit for the purpose. 

8 On instruments of transfer of developed land in a 

Food Park executed by the developer of the park 

in favour of a Food Processing Unit, the remission 

shall be granted subject to the following 

conditions, namely ;-  

(a) the duty charged on the instrument of 

purchase of the said land shall be adjusted in 

proportion to the part of land transferred; and 

(b) if  on adjustment no duty is required to be 

paid, then the minimum duty for the transfer 

shall be rupees f ive Hundred only. 

9 On instruments of sale of land executed in favour 

of  a Goshala registered by the Madhya Pradesh 

Gopalan Evam  Pashudhan Samwardhan Board,   

Bhopal. 

10 On instruments of sale executed by the Madhya 
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Pradesh Housing Board, Nagar Vikas 

Pradhikarans, Madhya Pradesh State Co-

operative Housing Federation or any Urban Local 

Body in Madhya Pradesh in favour of a person of  

economically weaker section. 

      “Economically Weaker Section” shall be as defined 

and specif ied by the Department of Urban 

Development and Environment from time to time. 

A certif icate from the District Collector to this 

effect  shall have to be produced. 

      The remission of stamp duty shall  also be 

available where the instruments of lease of 

residential house is executed under the Basic 

Service For Urban Poor (B.S.U.P.)/ Integrated 

Housing and Development Program (LH.S.D.P.) in 

favour of a person, who surrenders the lease 

already held by him under the Madhya Pradesh 

Nagariya Kshetro Ke Bhoomihin Vyakti  

(Pattadhriti Adhikaron Ka Pradan Kiya Jana) 

Adhiniyam, 1984 from the Government on the 

sites under construction by the said agencies. 

11 Instruments of conveyance relating to conversion 

of lease hold rights into freehold rights or pr ivate 

or nazul land executed by or on behalf of the 

Government or a Semi-Government Organisation 

or any Government undertaking or Housing Co-

operative Society established or registered under  

any law for the time being in force, shall be 

chargeable in reduction to the extent only on the 

amount of consideration paid for the conversion, 

as set-forth in the instrument, but in no case shall  

the amount of duty chargeable be less than 

rupees Five Hundred. 

12 On the instrument of sale of sick/closed industrial  

units which are referred to the Board of Industrial  

Finance and Reconstruction (B.I.F.R.)  or a 

liquidator or acquired by f inancial institutions or 

banks or which fall in the category of sick industry 
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as defined by the Reserve Bank of India, subject 

to the conditions that,- 

(i) the remission shall be granted only once. On 

conveyance of uni t/assets on which exemption 

under this notif ication has been granted once, no 

exemption in any case shall be granted again; 

(ii) the remission shall be granted only to such closed 

and sick units in which the high power committee 

headed by the Chief Secretary of the State of 

Madhya Pradesh or the Empowered Committee 

headed by the Collector of the District, as the 

case may be,  constituted under the provisions of  

the Madhya Pradesh Industrial Promotion Policy,  

2010, as amended 2012 or Madhya Pradesh 

Industrial Promotion Policy, 2014 and its work  

plan has taken a decision to remit the stamp duty;  

(ii i) to obtain remission the purchaser of unit will have 

to produce a scheme for revival of the unit before 

the competent authority explaining his f inancial  

position. Also the purchaser shall give an 

undertaking before the Competent Authority that  

he will revive the industry within eighteen months 

and in case of violation pay the amount of stamp 

duty remitted along with an interest at the simple 

rate of 0.75 percent for every month or part 

thereof from the date of execution of the 

instrument. For revival he shall be enti tled to sue 

the option of diversif ication of the product; and 

(iv) the remission shall be subject to the certif icate of 

Competent Authority to the effect that the 

instrument is eligible for remission under this 

notif ication. The competent authority authorized 

to issue the said certif icate shall be as under :- 

Value/Market value          Competent Authority 

of the unit 

(i) Where it does not Collector of the concerned  

exceed one crore District 

 rupees  
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(ii) Where it exceeds  Divisional Commissioner 

 one crore rupees of the concerned Division. 

Note- This exemption shall be applicable only til l the 

operation of the Madhya Pradesh Industrial  

Promotion Policy, 2010, as amended 2012 or 

Madhya Pradesh Industrial Promotion Policy,  

2014 and its work-plan. 

13 On instruments of sale or merger or amalgamation 

of industrial units as a going concern stamp duty 

shall be reduced to a maximum of Ten Lakhs 

rupees when the amount chargeable exceeds that 

amount. This reduction in duty shall be applicable 

subject to the conditions that-  

(a) the said instrument is executed for better 

capacity util ization of the industry, 

(b) the production of the industry in any three of 

the immediately preceding f ive years has not 

exceeded 50 percent of the installed 

capacity, 

(c) any bank or f inancial institution which has 

extended loan to the industry has considered 

its loan as non-performing asset for 

immediately preceding two years, 

(d) the net worth of the industry has been 

reduced to less than one half of its net worth 

immediately preceding f ive years ago; and 

(e) a certif icate to the effect that the instrument 

is eligible for concession under this 

notif ication is issued by the Collector of the 

concerned District in cases where the sale 

price of the industry does not exceed rupees 

One Crore and by the Commissioner of the 

concerned division in other cases. 

Note-The exemption under this notif ication shall be 

applicable only til l the Madhya Pradesh Industrial  

Promotion Policy, 2010 as amended 2012 or 

Madhya Pradesh Industrial Promotion Policy,  

2014 and its work-plan remains in operation. 
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14 On instruments of conveyance of 12.713 acre land 

in the campus of former Higher Secondary 

Technical School, Shahdol and 8 hectare land of  

Government Survey No. 55611 of Vi llage 

Kalyanpura in Jhabua District in favour of Rajeev 

Gandhi Technical University, Bhopal for 

establishment of University Institute of 

Technology, a constituent institution of Rajeev 

Gandhi Technical University, Bhopal. 

15 On instruments of conveyance of 12.120 hectare 

(25 acres) of total land of four survey numbers i.e. 

area 7.422 hectare out of 8.359 hectare of survey 

number 108/3, area 0.063 hectare of survey 

number 116, area 2.023 hectare of survey number 

117/1, and area of 0.612 hectare out of 1.517 

hectare of survey number 138, of Village Malsipur 

in Tehsil Sironj, executed in favour of Rajeev 

Gandhi Technology University, Bhopal for 

establishment of University Institute of 

Technology, Sironj, Vidisha District, a consti tuent 

institution of Rajeev Gandhi Technology 

University, Bhopal. 

16 On instruments of purchase of land by displaced/ 

effected families, to the extent of payable 

compensation and special rehabilitation grant 

according to award in cases of land acquisition for 

establishing Thermal Power Project by M/s. New  

Zone India Private Limited in District Anuppur, 

subject to the following conditions, namely:- 

(a) the formal sanction shall be issued after the 

essential amount of expected compensation 

of stamp duty of rehabilitation package for 

this project is deposited in designated 

revenue head of public account by District 

Collector; 

(b) a certif icate in favour of every displaced 

family under rehabilitation package of this 

project shall be issued by the District 
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Collector, in which the amount of 

compensation alongwith amount of special 

rehabilitation grant payable to displaced 

person shall be mentioned, and the 

entitlement of exemption of amount of stamp 

duty shall also be certif ied in it. This 

certif icate shall be submitted by the 

displaced person at the time of registration of 

deed of acquired land before Registering 

Officer. The eligibility of exemption of 

payable stamp duty shall be limited to the 

extent of amount of compensation and 

special rehabilitation grant; 

(c) the demand for reimbursement of stamp duty 

on the basis of registered deeds under this 

project shall be submitted every month by 

District Registrar to District Collector, and 

District Collector shall deposit the amount of 

reimbursement in account head “0030 

Stamps and Registration” within one month 

from the date of receipt of demand; and  

(d) the exemption on stamp duty shall be valid 

only for two years from the date of payment 

of compensation and rehabilitation grant. 

17 On instruments of sale executed to acquire land 

in favour of member of a family displaced on 

account of. the Narmada Valley Projects subject 

to the following conditions, namely :-  

(a) a certif icate from the Land Acquisition Officer of 

the project area is obtained in which the total  

amount including the amount of compensation 

item wise of his land other immovable properties, 

special rehabilitation grant, But the amount of 

transport fee paid for self transportation of goods 

shall not be included; 

(b) the agricultural land and/or other immovable 

property is purchased by the displaced person 

any where in the State of Madhya Pradesh during 
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the process of rehabilitation; 

(c) the position in clause’ (a) and (b) above is 

expressed in the instrument of transfer itself; 

(d) the eligibility of exemption shall be Ii’mited to the 

amount of Stamp duty chargeable on the value of  

land and/or immovable property or the total  

amount of consideration paid to the said 

displaced person as compensation, special  

rehabilitation grant, rehabilitation grant, f inancial  

assistance etc., whichever is less; 

(e) the Stamp duty chargeable on the instrument will 

be reimbursed by the Narmada Valley 

Development Authority to Commercial Tax 

Department on the basis of demand letter 

produced by the Sub-Registrar; 

(f) only a displaced family as defined in the 

Rehabilitation Policy shall be entitled for 

exemption; and  

(g) such landless displaced person and adult son, 

who want to purchase agricultural land and/ or 

other immovable property from various amounts 

such as rehabilitation grant, f inancial  assistance 

given to purchase productive assets, f inancial  

assistance given for developed residential plot at 

the rehabilitation place, shall also be entitled for 

the said exemption. 

18 On instruments executed for,-  

(a) transfer of land acquired by the Commerce, 

Industry and Employment Department of the State 

Government, to the Special Purpose Vehicle 

(SPV) Company constituted for establishment of 

Vikram Udyogpuri Project in District Ujjain under 

Delhi-Mumbai Industrial  Corridor sub-region in the 

State of Madhya Pradesh; 

(b) for f irst transfer of a parcel of land by Special  

Purpose Vehicle to any developer, tenderer, 

construction company or joint venture in the 

course of execution of the Master Plan of the 
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above mentioned Vikram Udyogpuri Project. It is 

clarif ied that for this purpose, certif icate from 

Managing Director, TRIF AC or any other officer 

authorised in this behalf shall be required. 

19 On Assignment of copyright under the Copyright 

Act, 1957 (14 of 1957). 

9. Article 

26-Copy 

or Extract 

1 On copy of any paper which a public off icer is 

expressly required by law to make or furnish for 

record in any public off ice or for any public 

purpose. 

2 On copy of extract from any register relating to 

births, baptisms, namings, dedications, 

marriages, divorces, death and burials.  

 

10. Article 

27-or 

Counterpart 

duplicate 

On counterpart of any lease granted to a cultivator when such a 

lease is exempted from duty. 

11. Article 

34-Exchange 

Of Property 

Stamp duty chargeable on deeds of exchange of 

agricultural land upto two hectare is remitted under 

following conditions, namely :- 

(a) the lands being exchanged are agricultural; 

(b) the lands being exchanged are approximately 

of equal market value; 

(c) the lands being exchanged shall not be Nazul 

or extra-Nazul agricultural lands; 

(d) the lands being exchanged are situated 

within the same Revenue Inspector Circle; 

and 

(e) provision shall not be misused for evading 

Ceiling on agricultural land. 

12. Article 

35-Further 

charge 

1 On instruments of further charge without 

possession executed in favour of banks for 

securing loan upto ten lakh rupees for agricultural  

purposes by any Bhumiswami or a pattadhari  

holding land under Revenue Book Circular-IV-3- 

10. Also, no stamp duty shall be chargeable for 

this purpose up to any limit in case of a person 
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belonging to Scheduled Castes and Scheduled 

Tribes. 

2 On instruments executed by agriculturists in 

favour of Banks for securing loans under the 

Kisan Credit Card Scheme. 

13. Article 

36-Gift 

1 On instrument of gift executed in favour of the 

State Government. 

2 On instruments of gift of land executed in favour 

of a Goshala registered by the Madhya Pradesh 

Gopalan Evam Pashudhan Samwardhan Board,  

Bhopal. 

3 On instruments of gift of Agricultural land 

executed by a person belonging to Scheduled 

Tribe in favour of his legal heir/heirs during his 

life time. 

14. Article 

37-Indemnity 

Bond 

1 On indemnity bonds to be executed by the guardians of 

minor dependents of deceased members of the Coal 

Mines Provident Fund for the purpose of obtaining refund 

of the fund accumulations. 

 

 

 

15. Article 

38 -Lease 

1 On lease deeds executed in relation to the 

constructed sheds and land allotted to 

unemployed engineers in notif ied industrial  area 

by the Commerce, Industries and Employment 

Department for running their own industry stamp 

duty shall be remitted subject to the following 

conditions, namely ;-  

(a) the applicant or all the partners of the f irm 

are either degree or diploma holder engineer; 

(b) his total  income or the income of his partners 

from all sources shall not exceed One 

Thousand rupees per month. 

2 On instruments of lease executed by Government 

in favour of Madhya Pradesh State Tourism 

Corporation in relation to the land on which the 

units of the said corporation are situated. 
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3 On instruments of lease of the Government land 

executed by the Tourism Department of State of  

Madhya Pradesh for tourism projects. 

4 On instruments of Lease relating to plot or built 

up space executed by or on behalf of State 

Government or any Semi Government 

Organization or any Government Undertaking, in 

favour of the Information Technology Industries to 

be established in the State of Madhya Pradesh. 

5 On lease deed executed in favour of a Fisherman 

Co-operative Society registered or deemed to be 

registered under the Madhya Pradesh Co-

operative Societies Act, 1960 (No. 17 of 1961) 

relating to catch f ishes from a reservoir and 

measuring not more than two thousand hectares 

in area. 

 

6 On instruments of lease executed by a Gram 

Panchayat in favour of f ishermen to catch f ishes 

from the reservoir. 

7 On instrument of lease executed by or on behalf  

of Financial Institutions, Government Agencies, or 

Private Sector by which space/premises in an 

Information Technology investment area is 

transferred in favour of a new unit/expanded unit/ 

modernized unit of an Information Technology/ 

Business Process Outsourcing company and is 

certif ied to be an Information 

Technology/Business Process Outsourcing outf it  

by Information Technology Department or any 

designated agency notif ied by them under the 

Madhya Pradesh Information Technology 

Investment Policy, 2012 as amended in 2014 or 

the Madhya Pradesh Business Process 

Outsourcing/Business Process Management 

(Business Process Outsourcing/ Business 

Process Management) Industry Investment Policy,  

2014 of the State of Madhya Pradesh. 
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Note- This exemption shall be applicable only til l the 

operation of the Madhya Pradesh Information 

Technology Investment Policy, 2012, as amended 

in 2014 or the Madhya Pradesh Business Process 

Outsourcing/Business Process Management 

(Business Process Outsourcing/ Business 

Process Management) Industry Investment Policy,  

2014 remains. 

8 On instruments of amendment of lease executed 

by the Commerce, Industries and Employment 

Department of Madhya Pradesh or Madhya 

Pradesh Audyogik Kendra Vikas Nigam in favour 

of herbal or ayurved based industry due to change 

of name of the industry, addition of a partner/ 

partners, collaboration or its reconstruction,  

subject to the following conditions, namely :-  

(a) the industrial unit is situated in an industrial 

area or industrial growth centre developed by 

the Government or Madhya Pradesh or 

Madhya Pradesh Audyogik Kendra Vikas 

Nigam; and 

(b) a certif icate of eligibility to the effect that the 

industry is eligible for remission of stamp 

duty is issued by the Commissioner of 

Commerce, Industries and Employment 

Department, Government of Madhya 

Pradesh. 

Note-This exemption shall be applicable only til l the 

operation of the Madhya Pradesh Industrial  

Promotion Policy, 2010, as amended in 2012 or 

the Madhya Pradesh Industrial Promotion Policy,  

2014 and its work-plan remains. 

9 On instruments of lease executed by the Madhya 

Pradesh Housing Board, Nagar Vikas 

Pradhikarans, Madhya Pradesh State Co-

operative Housing Federation or any urban Local 

Body in Madhya Pradesh in favour of a person of  

Economically Weaker Section as defined and 
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specif ied by the Urban Development and 

Environment Department from time to time. A 

certif icate from the District Collector to this effect 

shall have to be produced. The remission of  

stamp duty shall also be available where the 

instrument of lease of residential house is 

executed under the Basic Service For Urban Poor 

(B.S.U.P.)/ Integrated Housing and Development 

Program (I.H.S.D.P. ) in favour of a person, who 

surrenders the lease already held by him under 

the Madhya Pradesh Nagariya Kshetro Ke 

Bhoomihin Vyakti (Pattadhriti Adhikaron Ka 

Pradan Kiya Jana) Adhiniyam,1984 (No. 15 of  

1984) from the Government on the sites under 

construction by the said agencies. 

10 On instrument of amendment of lease of land and 

sheds in the Industrial Areas and Industrial  

Growth Centers, executed by or on behalf of the 

State Government or any undertaking of the State 

Government, chargeable in reduction to the extent  

of only the amount of transfer fees set-fourth in 

the instrument treating it as the amount of market 

value for the lease: 

       Provided that in each case certif icate shall be 

produced by the parties from the Collector of 

Stamps of the concerned District, where the land 

is situated, to the effect that the proper duty has 

been paid on the instruments on the basis of 

which the amendment in the lease was permitted 

by the Government or the concerned undertaking 

of the Government. 

      Note- This exemption shall be applicable only til l 

the operation of the Madhya Pradesh Industrial  

Promotion Policy, 2010 as amended ill 2012 or 

the Madhya Pradesh Industrial Promotion Policy,  

2014 and its work-plan remains. 

 

 


