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It is not selfish to do,

What is best for you.

ggdlad & fem w1dE NS gHY b & ewar §

JIfpa w1 T AN ugara IH #HY & AT Igd
-t fagra

“Personal liberty, deprived when bail is refused, is too precious a value of
our constitutional system recognized under Article 21 that the curial
power to negate it is a great trust exercisable, not casually but judicially,
with lively concern for the cost to the individual and the community. To
glamorize impressionistic orders as discretionary may, on occasions, make
a litigative gamble decisive of a fundamental right. After all, personal
liberty of an accused or convict is fundamental, suffering lawful eclipse
only in terms of “procedure established by law”. The last four words of

Article 21 are the life of that human right.”

V.R. Krishna lyer, J. in Gudikanti Narasimhulu v. Public
Prosecutor, High Court of A.P. (1978 1 SCC 240, para 1
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MADHYA PRADESH STATE JUDICIAL ACADEMY
HIGH COURT OF M.P., JABALPUR

Second Refresher Course for Civil Judges Class-Il of 2014 Batch
(01.10.2018 to 06.10.2018)

Workshop on—N.D.P.S. Act
(05.10.2018 & 06.10.2018)



MADHYA PRADESH STATE JUDICIAL ACADEMY
HIGH COURT OF M.P., JABALPUR

Specialized Training Programme for Prosecutors
(12.10.2018 & 13.10.2018)

Second Phase Foundation Course for the District Judges (Entry Level)
Directly Appointed from the Bar
(22.10.2018 t0 02.11.2018)



MADHYA PRADESH STATE JUDICIAL ACADEMY
HIGH COURT OF M.P., JABALPUR

Advance/Orientation Course for the District Judges (Entry Level)
Promoted in the year 2018
(22.10.2018 t0 02.11.2018)

A
g™ (1N P '

Workshop on — Key issues and challenges under Scheduled Castes and
Scheduled Tribes (Prevention of Atrocities) Act, 1989
16" & 17™ November, 2018



MADHYA PRADESH STATE JUDICIAL ACADEMY
HIGH COURT OF M.P., JABALPUR

Specialised Educational Programme for the Presiding
Officers of Labour Courts
(24.11.2018 and 25.11.2018)

Third Phase Induction Course for the newly appointed Civil Judges
Class-Il from 2018 Batch (I Batch)
26.11.2018 t0 21.12.2018



APPOINTMENT OF HON’BLE SHRI JUSTICE HEMANT GUPTA
AS JUDGE OF THE SUPREME COURT OF INDIA

Hon’ble Shri Justice Hemant Gupta, who adorned the office of

the Chief Justice of High Court of Madhya Pradesh for about 19
months, has been elevated as Judge of the Supreme Court of India.

His Lordship was born on 17th October, 1957 and belongs to a

family of illustrious lawyers. His Lordship’s grandfather was a

‘—. prominent civil lawyer. His Lordship’s father was the Chief Justice of

the Punjab and Haryana High Court.

His Lordship was enrolled as an Advocate in July, 1980. Practised at High Court
after spending initial few years in the District Court and mainly dealt with civil cases
including Labour, Company, Constitutional and Service Law. Appointed as Additional
Advocate General, Punjab from 1997 to 1999.

As a Judge in the High Court, His Lordship has had the opportunity to deal with all
branches of laws, be it Civil, Revenue, Constitutional, Company, Tax or Criminal laws.
Some of the noticeable judgments delivered by His Lordship are regarding the grant of
professional degrees through distance education made by the Deemed Universities,
appointment of the Chairman of the Punjab Public Service Commission; interpretation of
Section 29 of the State Financial Corporation Act, 1951; interpretation of Section 24 of
the Right to Fair Compensation and Transparency in Land Acquisition, Rehabilitation
and Resettlement Act, 2013; Appeal in the matter arising out of Kandhar Indian Airline
plane hijack case; interpretation of Section 427 (2) of the Code of Criminal Procedure,
and rights of the inmates in the jail in Punjab, Haryana and U.T. Chandigarh.

His Lordship was member of the Computer Committee, Punjab and Haryana
High Court, for more than 10 years. This period saw comprehensive computerization
of the High Court. Some of the IT initiatives taken during this period were, LCD
based display boards for the benefit of litigants and Advocates; establishing a remote
location data centre, implementation of Bio-Metric System for on-line attendance
of the High Court staff: Digitization of the entire records of judicial files including

developing a mechanism to scan even the freshly filed case, introduction of



the Case Management System, launching of E-diary, E-filing of the cases, access to paper
book module, on-line availability of the judgments and the daily/interim orders, extensive
usage of the SMS, dispensing with the manual peshi registers, E-inspection, e-copy of the
judgment(s)/order(s) by creating automated centralized copy agency.

His Lordship also remained as Executive Chairman of the Sate Legal Services
Authority, U.T. Chandigarh from July, 2012 till January, 2016. During his tenure, a
unique scheme among others, the projects of ‘Sakshar Balak-Balika’ and ‘Saksham Maa’
for the underprivileged classes were conceptualized and put into place in collaboration
with an NGO called Hamari Kaksha. The scheme provided adult education to the mothers
so as to empower them to take care of themselves and also to motivate them to teach their
children and also to make children to enable them to go to school. Another project,
namely, ‘Hamari Pathshala’ was also started for the children belonging to the poor
sections of the society, i.e. rag pickers, street vendors and slum dwellers.

His Lordship was appointed as Judge of Punjab and Haryana High Court on 2nd
July, 2002. His Lordship took oath as Judge of Patna High Court on 8th February, 2016.
His Lordship was appointed as Acting Chief Justice of Patna High Court on 29th
October, 2016.

On appointment as 23rd Chief Justice of the High Court of Madhya Pradesh, His
Lordship was administered oath of office at Raj Bhawan, Bhopal by the Governor of
Madhya Pradesh on 18th March, 2017. His Lordship was accorded welcome ovation on
20th March, 2017 in the Conference Hall of South Block of High Court of Madhya
Pradesh, Jabalpur.

During His Lordship’s tenure as Chief Justice of Madhya Pradesh and in his
capacity as Patron of Judicial Education, His Lordship took keen interest in the academic
activities of the Academy and provided all round motivation, support and guidance for
diversifying the academic activities of the Academy.

On elevation as Judge of Supreme Court, His Lordship was accorded farewell on st
November, 2018.

We on behalf of JOTI Journal wish His Lordship a healthy, happy and

successful tenure.



ELEVATION OF HON’BLE SHRI JUSTICE SANJAY KUMAR SETH
AS CHIEF JUSTICE OF MADHYA PRADESH

Hon’ble Shri Justice Sanjay Kumar Seth has been appointed as
the Chief Justice of Madhya Pradesh.

' His Lordship was born on 10th June, 1957. After obtaining

degrees in B.A. and LL.B, His Lordship was enrolled as an Advocate

of M.P. State Bar Council in the year 1981 and joined the chamber of

Late Shri

K.K. Adhikari. Therafter, started independent practice on Constitutional and Civil
sides from 1983. His Lordship was Sub-Editor and Editor of ILR (M.P. Series) during
1988-89 and again from 1998-99, respectively. His Lordship was Government Advocate

from 1989 to June 1996 and went on to work as Deputy Advocate General from July
2000 till His Lordship’s elevation as Additional Judge of the High Court of Madhya
Pradesh.

His Lordship took oath as Additional Judge, High Court of Madhya Pradesh on 21st
March, 2003 and Permanent Judge on 19th January, 2004.

During Judgeship, His Lordship rendered invaluable services as Acting Chief
Justice, Administrative Judge, Judge, Judge In-charge Judicial Education and also
Executive Chairman, Madhya Pradesh State Legal Services Authority.

His Lordship has been a constant source of inspiration for the Judges of Madhya
Pradesh. His Lordship took keen interest in the academic activities of the Academy and
provided wholesome motivation, support and guidance for diversifying the academic
activities of the Academy. The Academy is deeply indebted for His Lordship’s kind
support and benevolent guidance.

On appointment as 24th Chief Justice of Madhya Pradesh, His Lordship was
administered oath of office at Raj Bhawan, Bhopal by the Governor of Madhya Pradesh
on 14th November, 2018. His Lordship was accorded welcome ovation on 15th
November, 2018 in the Conference Hall of South Block of High Court of Madhya
Pradesh, Jabalpur.

We on behalf of JOTI Journal wish His Lordship a healthy, happy and

successful tenure.



HON’BLE SHRI JUSTICE HULUVADI G. RAMESH
ASSUMES CHARGE

Hon’ble Shri Justice Haluvadi G. Ramesh, on His Lordship’s
transfer from Madras High Court to High of Madhya Pradesh, was
administered oath of office on

15th November, 2018 by Hon’ble Shri Justice S.K. Seth, Chief
Justice, High Court of Madhya Pradesh in a brief Swearing-in-
Ceremony held in the Conference Hall of South Block of High
Court of M.P. at Jabalpur.

Hon’ble Shri Justice Haluvadi G. Ramesh was born on 20.05.1957. His Lordship

was enrolled as an Advocate on 12th March, 1981 and practised in the Courts at Mysore
and Bangalore Districts and High Court at Bangalore. Thereafter, His Lordship joined
Karnataka Judicial Services as District Judge on 2nd February, 1993 and was promoted to
the Cadre of District Judge (Super Time Scale) on 23rd June, 2000. His Lordship was
appointed as an Additional Judge of the High Court of Karnataka on 8th September,
2003 and as a Permanent Judge on 24th September, 2004. His Lordship was transferred
to Allahabad High Court on 16th February, 2015 and thereafter to Madras High Court
and assumed charge as Judge of the Madras High Court on

11th April, 2016. His Lordship was appointed as Acting Chief Justice of the Madras
High Court with effect from 16.02.2017 to 04.04.2017 and again from 07.08.2018 to
11.08.2018. His Lordship was transferred to the High Court of Madhya Pradesh and took
oath of office on 15th November, 2018.

We on behalf of JOTI Journal, welcome His Lordship and wish him a healthy,
happy and successful tenure.



APPOINTMENT OF JUDGES IN THE HIGH COURT OF
MADHYA PRADESH

Hon’ble Shri Justice Vishnu Pratap Chauhan, Hon’ble Shri
Justice Rajeev Kumar Shrivastava (Sr.) and Hon’ble Shri Justice
Shailendra Shukla have been administered oath of office by Hon’ble
Shri Justice S.K. Seth, Chief Justice, High Court of Madhya Pradesh
on 19th November, 2018 as Judges of High Court of Madhya

Pradesh in a Swearing-in-Ceremony held in the Conference Hall of
South Block of High Court of M.P. at Jabalpur.

Hon’ble Shri Justice Vishnu Pratap Singh Chouhan was appointed as Judge of the
High Court of Madhya Pradesh. Was born on 15th March, 1959 at Bhind. After obtaining
degrees of M.Sc., B.Ed. and LL.B., joined Madhya Pradesh Judicial Services as Civil
Judge Class II on 17.07.1992. Promoted to Higher Judicial Services as officiating
District and Sessions Judge on 01.06.1998.

Worked in different capacities at various places like Bhopal, Alirajpur, Raghogarh,
Indore, Mahasamund (now in Chhattisgarh), Baloda-Bazar (now in Chhattisgarh),
Narsinghpur, Chhatarpur, Mungaoli, Chhindwara, Guna, Gwalior, Sidhi, Hoshangabad
and Gwalior. Held the posts of Competent Authority, Housing Board, Indore, President,
District Consumer Forum at Chhindwara and Guna. Was District Judge (Inspection),

Gwalior Zone, High Court of M.P. from 18.09.2017 till elevation.

Hon’ble Shri Justice Rajeev Kumar Shrivastava (Sr.) was
appointed as Judge of the High Court of Madhya Pradesh. Was born
on 25th November, 1960. After obtaining degrees of B.Sc. and LL.B.,

joined Madhya Pradesh Judicial Services as Civil Judge Class 1I on
04.11.1985. Promoted to Higher Judicial Services as officiating
District & Sessions Judge on 05.09.1998.




Worked in different capacities at various places like Rewa, Rajendragram,
Chattarpur, Pichhore, Raipur (now in Chattisgarh), Ujjain, Multai and Bhopal. Also held
the posts of O.S.D, High Court of Madhya Pradesh, O.S.D. and Additional Director,
JOTRI (now MPSJA), Registrar (Judicial-1I), High Court of Madhya Pradesh, Jabalpur
and Registrar (Administration), National Judicial Academy, Bhopal. Worked as District
& Sessions Judge at Barwani and Morena. Was District & Sessions Judge, Indore from

01.08.2017 till elevation.

Hon’ble Shri Justice Shailendra Shukla, was appointed as Judge
of the High Court of Madhya Pradesh. Was born on 17th November,
1959. After obtaining degrees of M.Sc. and LL.B., joined Madhya

Pradesh Judicial Services on 18.08.1987. Was promoted to Higher

Judicial Services as officiating District Judge on 29.08.1998. Was
granted Selection Grade Scale with effect from 10.10.2007 and Super Time Scale with
effect from 01.10.2015.

Worked in different capacities at various places like Jabalpur, Narsinghpur, Seoni,
Damoh, Sagar, Chhindwara, Bhopal and Khandwa. Also worked as O.S.D., High Court
of Madhya Pradesh, Jabalpur, Additional Registrar (Vig.), High Court of Madhya
Pradesh, Jabalpur, President, District Consumer Forum, Additional Director and Director,
Madhya Pradesh State Judicial Academy (the then JOTRI) and Principal Registrar
(Vigilance), High Court of M.P., Jabalpur. Was District & Sessions Judge, Bhopal from
21.10.2016 till elevation.

We on behalf of JOTI Journal wish Their Lordship's a very happy, healthy and
successful tenure.



HON’BLE SHRI JUSTICE SUSHIL KUMAR PALO AND
HON’BLE SHRI JUSTICE ASHOK KUMAR JOSHI DEMIT OFFICE

Hon’ble Shri Justice Sushil Kumar Palo demitted office on His
Lordship’s attaining superannuation.

His Lordship was born on 2nd November, 1956 at Nabarangpur,
Odisha. Obtained degree of B.Sc. (Botany) (Hon.) from Vikram Dev
College, Jeypoore, Berhampur University, Odisha in the year 1977.

His Lordship was a Gold Medalist in the Post Graduate Degree in
M.A. (Sociology) which was obtained in the year 1979 and LL.B degree in 1980 from
Rani Durgawati Vishwavidyalaya, Jabalpur.

His Lordship was awarded prizes for Best Shooter and Best Cadet in Junior Division
NCC during school days. Is a keen sportsman and has represented his College and
University in Cricket in various tournaments. Also excels in Table Tennis, Badminton,
Lawn Tennis and Billiards. Has contributed articles to various legal Journals and attended
many Conferences, Workshops, Seminars and Training Programmes. Is a good speaker
and has delivered lectures on varied subjects in law in various Institutions and Colleges.

His Lordship joined M.P. Judicial Services as Civil Judge Class I on  17th
December, 1981 and was promoted to the post of Additional District & Sessions Judge in
September, 1994.

As Judge of District Judiciary, worked as Registrar, M.P. State Consumer Disputes
Redressal Commission, Bhopal and also Member Secretary of the Madhya Pradesh State
Legal Services Authority. Worked in different capacities at Balaghat, Jagdalpur (Bastar),
Durg, Satna, Chhatarpur, Badwani, Chhindwara. Promoted as District & Sessions Judge
in the year 2006 and was served as District & Sessions Judge, Guna. Was District &
Sessions Judge, Rewa prior to elevation.

His Lordship took oath as Additional Judge, High Court of Madhya Pradesh on
15.04.2014 and as Permanent Judge on 27.02.2016.



Hon’ble Shri Justice Ashok Kumar Joshi demitted office on His
Lordship’s attaining superannuation.

His Lordship was born on 11th November, 1956 at Anjad,
District Barwani. Hails from the family of Lawyers and father Shri

B.L. Joshi was leading lawyer of the then existing District West

Nimar which was later on divided into Khargone and Barwani
Districts. After completion of schooling in first division from Government Higher
Secondary School Anjad, passed B.Sc., M.Sc. (Chemistry) and LL.B. examinations in
first division from Vikram University, Ujjain as a student of Govt. P.G. College,
Barwani. Participated in inter collegiate debate competitions and won prizes. During
emergency period (1976-1977), was nominated as President of Student Union of
Government P.G. College, Barwani on merit basis. In the same year was appointed as
Chief Editor of Barwani College’s Magazine ‘Chandrika’ and was also selected as
Member of the Executive Committee of the Student Union of Vikram University, Ujjain.

His Lordship was enrolled as an advocate of M.P. State Bar Council on 4th
November, 1981. Joined Madhya Pradesh State Judicial Services as Civil Judge Class II
on 11th March, 1983 and promoted to Higher Judicial Services in the year 1996. Granted
Selection Grade Scale on 1st January, 2003 and Super Time Scale on 15th March, 2012.

As a Judge of District Judiciary, worked in different capacities at Dhar, Burhanpur,
Indore, Manawar, Gwalior, Bhind, Agar, Guna and Shajapur. Was District & Sessions
Judge, Alirajpur from 20th July, 2009 to 23rd March, 2013. Was District Judge
(Inspection), Indore from 30th March, 2013 till elevation.

His Lordship took oath as Additional Judge, High Court of Madhya Pradesh on 7th
April, 2016 and Permanent Judge on 17.03.2018.

We on behalf of JOTI Journal wish Their Lordships a healthy, happy and

prosperous life.



PART -1

DISTRICT & SESSIONS JUDGE - A ROLE MODEL FOR
DISTRICT JUDICIARY, ROLE AND RESPONSIBILITIES
oo vgd gF Iy - Fer =argurfasr & Y vh 90T g (ROLE MODEL),

HfAH va R
UET AR ATE
qarad
ACIUSY T AP 3prea,

otd cdlidleld, oleelys

¥ & B e, T Td @7 ~arardfir & FU OH USTY Bd § 39 WX

S & Ffaar a3 & a9 o R g a T & &7 Far vd g7 =gardhy H

YAw vd qRca fFE gdR Adifed T s, s9d a¥ & o Aegt v ==
B |

(1) AafAa 3gfaToT IT REGULAR MONITORING

AT UG el Td T SAANA ARCT § JqUY T B o 3ua S A
UETY FATT “ATAAANT & wrF &1 Fgfaa Hﬂﬁ'éﬂ'm I Regular Monitoring &Y |
sHd fOF o # ugey =wrardel & d'w @ qud §g¥ ufaflea da & o
SIIATAIAIOT BT AH 5: 45 I AT UTd: 10:00 I, A1 1 AT FaursaaAs &, 30
fasma wa1 & 39F =Aay # dfdd 31/12/2014 dF I GIf@g g H ifax AW
de ARy AFEd dfdd usIol &, ghIon i gHfd FFAR FdT-rdq gRAr a
foree aaY gelrd oid egag¥ arg, [IfAT muafe gwior, Afay naafds gy,
g7 s, e yde, fAaa sda, gadsor nfg) gt d 9@ uge @feya
WehHIOT Ugel TAIM S1H 2 SAAd 2000 P HREAT UHIOT HIE Ugel 1AM T 3HH
a1g ded A H HAAR FH FAI A 31/12/2014 d& ey ar gaf@a av & ifa#
adiw g% dRUT TH gH F AT gHIor MiAS | T gRAar [Ara owy #7 @
qHhell §:-

SAATAY: - IR QAN gof 2, A v & & =Ty & df9d gaEd urg
ay qua cgagy ghIon i gdl-

HH gHpIoT | ARyd | MYFE I | umA I | rImeT | fRTwFAOT | RAEH
T T GG ST e gAaTs & AT\
GG
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afda =radiyr @ dlerggel araraier # gg @ H o1 @hAr ¥ B O3H
BTN HA ¥ FIH gqUA 10 UHI0n & [AuHo &, S & gy =aray @ w&@wfag a
T A% ¥, 3c dzy o, [ gad, uftear gad I = Fr wfesars &2 vdy =
& Sem va @7 srwdiy AQGT @ gdr g gdhIn b gefda smardir & 3a%
SATTT H dfdd FIH gUA 10 gHIon & AuHEI #A F wfears ¥ wua g oA
oIF NI b MU UT ol TI T ANy FIRQT Srardier #r mads fecw
AT gSd & Heh|

var gfastor ar AfafeRe ufdare & gyd @ae # e ARy |
I e # ugry =gradiet & FEw 3@ ¥ O gdfag Tor mradi, g
=RF AT M 379 aRy rArdAaor & FFRAIOT HUA TrE (@ FhHA T A
e AT ga-1 AR 2 #w wgfaeer fEr wem aRs smramdia w faf@g
HIATAT MY & AIHA ¥ W7 TP §

AV gRbora g a1 TG ¥ 6 FIR@a Fem vd @y =waidia AT @
wgfasror a1 MRARKRT &1 HI I w1 ARA|

dgdiel # UgGEy ANV 1 HFaeor I AfARENT AifgAr wrahfad &
Fread ¥ foear smar @Ry

vq wgfastor o AfARRT & ag e fafea wratay e g ¥ Ada i
@ a1 wpa € & 10 a§ & qua yaioh & UF FEte U4 5 a¥ § gUA GHIoN H
10 & 12 g & A @Agg & | tar I3 & 10 g§ guar gHior | AT A HH
A dF N a7 M 5 g gquaAr gohior Uh A H FH § HA & 9 FIQT
SATATRA & AL FAdS &g (W@ AN 3T GHIoT # garfa gram |

AT rArdieraror o g ff@d ux fgar smanr =@ifed 6 3ad g uEdd
UHIOT Hr 3H A A IJNIMA A A AUPT gRIOn F arad e @ Riced w &
arfes 3mamely @ & Jgfaeror @ @fARRT & FHRT IT gar F @H f6 FIRA
AN AQET A hda ufg 9§ gua gahion & fAuSHIor fhar g

afg wgfasror ar MfARRT & gua gavn & AusEIor & gafa ddveaas a
AN A FEMEHT UF & ACIA ¥ Fafd =gradfir w aRa ot Fwrar wikd

HFTALTOT BT HI 3t FFEY AT o Uid: 10:00 I AT 5:45 I & I@ar
aifed arfes ey ot =aranelier &1 urd: 10:30 ¥ ATH 5:30 I ddb & HATTRA 3T
AT T AT IR 2|

T HT AT faaIor

AT TE AT 3maE £ TR oo # UeTy HHEd ~IRmdRmeT & da Iawer Ry e
Q7Y grg a¥ A1 SEY 3P QA T =g U0 a¥ & URH H & A § § AaRka
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T Srar Ry arfe a¥ & uriisw & & iy =IRATOT & T FATA J8T TE| TS
e M a1 @Ry 6 Q¥ g§ A Fy sy A fhIa dig ¥ guUA GHIoT H
fAUHIOT fhAT T $H ALY P HTIAICHD U IUIMcHD U § W IFN MuaArg
aRFAGN fr@d AT <@g A @ I drfes Fradiy d¥E @ HRe gua
gHION d AAHIO FY Fh| F AT & gHT grwda Hr [Adudan, s oa
qIEdfds &TATr «ard § I@ar arfed|

#AA Sorm Araa AGUSY A 3% HFfaetor a1 MfAeRar Hr gfhar orog & @
Sad 3z aRoma gaa & e I

A qof g ¥ 6 Il [Sem vd @7 =ramdiar #dcy @Agf@a sgfasior ar
WPy AfARRT & 3% ufhar uardd ar ofw g qua gsIen & HAuSIor ;A
g aRomH grg @A

(2)  AT@IH I Sections @1 AITHT 3gfaefor A1 Regular Monitoring #
TATT el wag 7 =grardier AT § 3ue d&m f& o [Aff== emmmet ar
Sections @7 HAITHT 3HJf&IoT AT Regular Monitoring Y| 38® fad e UHT 4
fcaw @aa &Y o1 IFa €:-

HA AT | AT FT ATH @ T ATH
1 HHAIR TG IT Record ATET
2 HITIR gfaferf emar
3 JUdR HATMTAT
4 IEAR TSR T HITEZhT
5 YR oGl AT 3R HFTgeY AT
6 gfaar TSI IT ST T FHATerT A7 3fha

3% fAgad Gaw ur Ifa rar & aRsaa sFTd @ ura: 10:00 I 4@
arusy 2:00 I37 AT ATH 5:45 Iof, S1@T T ATsas &, 3ua as7H Ha7 # Th qae
A BT 1d w1 # Af@g gafd ufddga sy gorarar aifkd |
1. Fffew emar

FfFSE @ d Fg d&g G S @har & B 31/12/2016 dw RAARHIOT
Qg gATT uAfAF MY cgaeR gwIor @FId vg ey (uufAF) vd ACIUSA
IgR AT ATA, 1961 & AARSBIOT AIN grgaral A «Ard F I@A g oIS
AT za@r AFATGER gl AR/ A =g FARATT S AIHA F HeAUA
HURT, ITATD YBidhd A & d1g AARHIOT & w1d 3% e 31/12/2016 dFH &M
gof &I G|
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gfe a§ 2017 & AffcE o BRATAsIva g ¢ s o Gga, ggus &
AS 2017 A USIRAT & b &, 3a: AW JFUY T 6 31/12/2016 dF & A0
q7d FAFAE SicHT I FI JOT FHS@HR A1 RFE HUY A d&7 SHT goT
HIAT o AR |

Rarg emar @ gfafaf er@r &, Rewd gag & &am a1 I/ & I J8, IR
aIvd YD & TIEAR g T 3P AAAW FIRd A d # AT T A
ST IR § AT AL, aRS At & AT UF F FA A RS FHEY g HIAT AT IET ©
a7 A, 39 @aTes A fhaa @ uF Qg € Rars & gws & qr Rufa &, dasad
sggk fpar orar ¥ W A€, @l H GIGT P UTAT TUBS AT RS & FeTAT
afduTd o & P FHATTAT ol A &, YT, JAAY, 980 & IF HUS T F=g 0
TIIHATT &, Tg M BT I FHdT & d F AWM 3T HUS S Thdl &, ABHIS
Bufa anfe =g ¢ o1 @®wa Tl

gAF AHAGIY B 3H @ & Hrd w1 AIfAT 3738701 AT Regular Monitoring
fopar ST FFEar T
2. gfafaf emrar

gfafaf mar & gurd ufafafer o amarfes ufddaea & @y gerar @rfed|
geTdi @ gHg g gfafof e @ & o adl, el ar wffew arwr @ @#yg
oy HfAAE wa & @ T A G, fhda magd uF gfastor & fgd dfea ¥ 3
F? dfaad HAGAT B FEAT PATH B A FIT GATAT §, 34 Fd Uy &ara fGar
ST HEAT &l

th ff@d Fratay ey STl HIF FATT “araradl MR FAfFIw @ ®& JE
Fdr 6 om gwad § & o ufdfof 3maga og &3 & 24 ¢ & May ga@qa
dfar gfafof emar & frsar ¢

gfafef rar & gara gfafos & I8 goas & o1 gad § & gqAT @
ffeE 3 I ¥ A A AR g ad 3 @ & O Ta =marad @ wffew ad
G & 3% dAAY ® WY 3T fpar s @@ar g

o AT dfdd magaAl i ' gATH T, TR B gAY 9T gfafaf
el I% gEg d&g gar wiRd|

gH dig UAD HAITAAIY P 38 1@ & HY & AIfHT 3gfasror ar Regular
Monitoring fraT ST F&ar §l
3. ATAETAT

sg @l fir AT gdem ¥ & "araas & &1 ATd@ar & ATT@AT arfal F
A a¥ qd 9@ & I 31/12/2016 Ah AT FHATT ATTWIAT aEIHT H1 Th e gaarar
Ry X IE d8g g1 Wy 6 3 gar A ¥ ufd wae veh IRhgs dTdr H AT
fAuHTor HY A H1 OFT AFATIET @A GHAT B
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e &I ATIETAT | 37U hdATh | UhIUT hdAleh | ~ITRATSIA bl Mk ar
dR q AT AT TrSed

Raers Aafasietor & F St REs o s @ §, 3Td7 Jaalldd B 3T
afe dfad g & [AUSEI0T AqoT HIF AT wr@ @ A 37 g M wIArE HY, ATI@IAT
gd @ a gtelidhe ud gard, 3% A ABY dF FAANA AQGT H T GHION M
gsl & I% oW o @ usior o1 s ofdd &, @1 ag gaior off oifda &1 3@ osh
a At AueIor # gErgar Jdd|

ALY RS AT & AT #A Heald TSI gdl &1 38 ust ¥ Ig
¢W o &1 St & &f9a &, 3@@r gwIor Y oIfaad ©

Sei1g UNIA » qd Hr BAfd & dgg A qgud ofFat @ gegar o gha ¥
Ifg ga¥or dfed ad ¥ M sHEr Rard AfAafeyo @ gar § @ FdEr yda F
Jdfa g & dg gHTaAr @S AE dl, g UH AGA UT HIA P gAY
A vE AaEar [AEaRer Gadr g wRa dY FEHd €1 I§ wrdarer A
WA FY AT, 83, g, AF, IH Id HUS, G 3Melal Td @1y Hed, Tanss e &
a¥ H B ST FHA T BIT IJNEH Bl AARIOT g Tovell ATAECT &I AT ST Fehe
& aigadl & g9 A Fom gRaga @wratay @ oshigpd T@ay & SAH ATGIS T
FHdl &1 AqTEAT & AIT J @A UT A A9¥ T AT FI7 T FIATHI TIAT FHT Tl
T JIS UT Iop ATTHA HIh A TTRY F FTAT HITS H HIATE T ST Fhal &l

aqTd A gpfd @ Cud g AIgH vd e (uAfAS) F AAAT BT AT
fAEaror fpar o gdar ¥l

ATAEIAT BT FHIS HAT &, FT IV 3R AIGR ATAQ@AT JTH § A1 AL, TS
Sl ST @l gl

gH diE UAd Uiy & 3H AW &b HI H AAAT HFMA&0T A Regular
Monitoring frar ST F&ar gl

4. AT T JTEgH

fSrar arfar & arafes gafd ufddega aat gaarar smar arfed| arafeh &
gfderda, dic 3R sEh giegawdar, U aREy & FGwrs, raradt dr gwrs, iy glam,
JdhreR & ATEIoT Fg-wg fhar AT, JHEGR & U T TT AR H TS SN drell
ME T T FE, AU F SF A WS A TG &, FHSHAT F1 S AT T 3=
giarerg 8 & A% X @ &, ORI & veTahRi & oy i & urell & cgaeyr, aREX &
gl &1 T@-3@rg, gy Aot AR A adf gHAT W Fdan, FH @aad & agd
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Ao FAWMY & HaFA U FA U Ahfeus Y& oamar fe Rufasdt & aiy &
ararfess srgfastor ar Afaciar & sl @RIy

FIfETHr M@ § FIT FAY UT ATARAT T 3T ATARN ATANT ITd “ATATAY
@ U & IG T, FT 3T —qWAAT § FAT U AARAT T g AP 37 I &,
IE W ST Fhdl gl

aifegdr e a1 FERNT v smar oIRkT & vRdF ag Hr 5 ar@ &
S & gasa sardaae gu @ag #@g d Y 73 =RE H1F 3Aq gfae @
e e vd gF ANY FARCT & TTHA W o1d FTHA areafdsd ==alRe w13 &
gfae HAT gatd 3R Ay em@r & gard @A, Afds waar &u, ARvaa & I
gHIOT IBY Bl & AT HAT-IJAI AT ATd difs IJg§ gdr o1 a6 fha
i A aredfad =R wrF fhaar fhar € M 373 &1d & gfac fhaa ¥

gH diE UAS YA B 3H AW F HY H AIAT 3FA&T0T AT Regular
Monitoring fraT ST F&dar ¢l
5. oG raEr 3 dFcygeY omdr

AWIUTel &l HTATRD I Ufddga oIhT gorarar @fgd| J@ad ¥ I8 fof@d
AR oAl wfRy & fhE MY a1 83 & fhaa e g ¢ i =& 2 e g
dfa et & Mdarr gaar oar wfed M e IF Far ey & #% off e
JfT 7 I 33 NS F 93¢ F T U WH gl AAT AR

Jd@Earea ¥ e & rAfaa ofemst 3R 3ad fferg & Ig-t@ra i wxara
ST & fadr S war arfed|

@ @ A Ir fREr ot emmr & s Y ML I T UuT Husy BEATA
T, OO H1F gomel uaAtar @Ryl fhg MY F fhgar ade gdrar § 3R 39 g
alE @I par e g, I8 ot cwar arfed|

[rea #3{Ee o 3= aRs AT @, ufdfea @ v, #F seafra
UHIOT dr del &, 08T A Fem vad g7 =rardisr #QIGT & F@AS (@ & o d
fAdRa wtar @Ry S-wad @, AN H upfd S FFER I@-I@T T @ § A
Ag, I% g aiiRA| feE ft @A & wA O A T I I T O 39H demd
A HIAT ARA| FATFANT 3TT AATAT T B M S-AT U@ 8d & deplred S-hrar
#A Jam vd gF AN AQST F AT H oY ord, 08 Ay WEeqws a3t &
grar aifed arfe s carad®d $-AF o o g o vd g7 =rIardfir FgcT &Y
e # Il

gH diE UAD YHIX B 3H M@ & HY & AIAT 3HFMA&707 A Regular
Monitoring fraT ST F&ar Tl
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6. TATAT TG HrATAT

Jyure B IE fAf@d Ry @ar oy & Fdr ff RS geas o sda &
wad gd & sEH AR g3 HId FAAAAT F YFH A-Feld A 37 AT gEas
B W I O A Fr aEEa @G ¥ A 39 aX FA FIAE FY PS o AT
AT & S & arg o wrg A g3 ¥ A 37 9N A UuF ¥R fhIm Sd| fAfy
gEIH &b GMRAT FERI0T F & d gorarar iRy gUray A A gEAD, S gAY
& HXOT 3TAM AT I@ §, SAD FA AR [ATRIOT FIATAT ARY |

JYUTd F EBAAN A A, 38§ FHT g Av@d & X H gSdASs oS
gHdl Bl

wAAT ARNeTH B ufd gae gafa gfddea & @y suRya wa & @Ay
o ey foF Fratay & s ush ar dr.g. &, &fea ar ad § 3 afg & ar #=4i, a8
SAFBY AT ARA| FATRAT A ugleafd, 395 ar¥es gihdc auar, a0 o s
HY-g-3T @ar, 0 fhaaaa & Rufa & smawsd, sAwdaor & g dfRwdaor &
Srdruw., H.A.UE. § JIdT & WA dfdd a F& &, 37§ dqraq SAHE A
e frdr AT I ANy FT AS FIFIA A ofad af J& ¢ 3T Ife &
ar &, gg Saerd ot orar @Ry

HIATTT SUNNETH BT AW ST §g HIAGA dAaTAT ARA NI FAI-FAT U
a@r ST wdr I 3R ufddea smaara foer mmadier #AwcT & gHeT U v IE,
Tg IIEAT g A |

H dtg UAS ARG A 3H ar@r & Hrd w1 AIfHT 3FATT A Regular
Monitoring fraT ST F&ar gl

areehie &F AR gar

T e Td FF FAANA AYEST & ATHS Ay AAed, dATAI 37
HMETH, AW A Heg FAAHA0T AeMe @y @ad & s9 Aede #d Fo
A 3 @ ¥, sd@ JFuad wXF fFE Gare aF dAehe ga: Fer vd @7
ATl ARG & gHET I@T ST §, vEr Aty ot Aedhe & gar wfed &% aw
dAredfic fpael HIIol § HJUTod Hidh ool “AATNA ABST & FHET IE@ & G
ST ¥, 3d: oHEY Arelic & aX #A Uh qwedIT BaAu AT ST @har § A1 ahaa
gyl A momAr AR A Hr Sm oFeEd I wwmAr A & S @A ¥ SEa
Arefe &l AT T UA o HIA IT 9A & o SIS H ggiy b 31 G &l

oo Aredfic T @ "ol § FadA @ @AY $3¢ arg d [Qoig o9 g@a ¥
v Aredfic oy ¥ formar gwa € 6 37l Aredhic & afta axar oy [T fear swar
& Hd: @i A W ST T HUA TEAET HFY Fhd &l VH &I F 3H TR WX
HPA TN ST Teh HABY & FAATAIO WD S & arg gAYy JA™AY & dHA
gg areefic I8 &g dY W odr & 5 gd AfReEd sAgiey a aig & @A @ der oA
Safh FHT g Arefe gEgd F B b HROT HeT AT
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#AA e =raad HiAwAT # 3% JFAR @3t & Fafdra ggfasior 8 Faad,
2018 & gy fhar o1 FEd 3= gRoma wg g2 A g e ¥ 6 Fem vd @
Ay Agicy 39 fAIAT 3FAeTor AT Regular Monitoring @1 fafd @1 rgamdar
ar 39% TS URUTA urg |

(3) RPN =g A & aX A

uAd fFer vd g7 =arardfiyr AT & fRAX a1y @is & gard AT &
w1d & AFfAa 3gfAstor A1 Regular Monitoring &IAT 1R |

gutd AT @ AF U & dfad gsIon Hr @y ArTar arfed:-
1. OIS YUY AT Petty Offences T FIATAT THIOT, U1 2 (45), fAfATA, 20151
2. ITHIT JUTY AT Serious Offences F TIRT UHIor, 4@im 2 (54) IAAATA,

20151
3. SJg=T JTUY AT Heinous Offences & IJIRT THIOT, 41w 2 (33) JAFTH,

20151

oH g wd @l U 9 g9rd ATSECT B oI JuAY, [FaA 6 A™EHIA gus
3 g¥y dd & wrar & 3T i 3oy GadA fir AR™EHax gus 3 F 7 avw daw Fr
grar &, 3a# Mg Sg wTF e 18 (1) (W), (&), @), &), ), (Wh) & dsd My
FIIATE HIF & Y AT ¢ ghar s @y 15 yfR_fAIA, 2015 & IJgd uAG
fAuiYor haa FTg=m AU FH & HIAT VAT

Hs I U ATGET @I 3quyg g AT guy #F off df I AT @A ©
S OMaTHd AL BT ¥l UM 14 FH g F I Fya 3yaf@ 4 amg M A
FRQFaA gig 2 718 A gutd ARFET B o & T@ar ARy 30X g9 yaf@ A g
qul BY &, 3H UHN S HIATE B, g e vd g9 =aradia Agea & gAafkag
HY o AR

oo =argurfosr & AT @ & J1d Fem vd @ @AWy ARG gArd
AT T B 3% JFARX AT &1 3T HIA drel arafdl & THIoT My [AAPT I
& fod dicarfed &Y dahd Tl

Ry =19 @15 & VH YHI0N & aRd USRI F 3 gHI0N Hr gEar o
FwA o, AAATA F 33T N wrg & FFA R gara AT Hr A A dsF A
e i dgferd &1 o Fdali

(4) GAT gIYT
H gATT FATAAT Far vd §F AT FRGT F AT H&IMN 6 O 370
AT ATATAAIMOT Bl AT JIUa & aX #H URT Y TP $© 3UTg 56 G &
qHA &:-
1. HAY T SAIATAT 3T 9 GAT U ~ATATAT DISAT
Tdd =il @ Ig FERT e ey &6 3 ura: 10:20 U =TT 3 A
IR AHAS:45F qd HAET F DS RE FROT F ARG 3¢ 3 # fdoia o W@ T v e
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BV ¥ 3z¢ Siedl oAl US & & I 3% §AT & @IT A o @AY & @ o
HIIOT H dTeX ATAT U5 & & o I Fer =araredier &F Aase Bid d a1 JaT ¢
¢d arfe gafa =arardiyr & fAead & 313 &1 3R Jed I F1 dLF Ter sarardrer
AVCT & e H TS|

W AT Bl b FAT A i1 =rarNeraror 2:30 937 & a1 ff & Foaa F Jaa
¢l Sem va g3 =ararder ARG o Td aRE —ArardirIder @ ey Sqrardiyaror i
ORI ®IaT TR 5 9 T FrT FT AT Y g A 3P T W

TH TI-HJATHA FHI H arady & ak #A Fefaa o, vq [dy ar anfed
2. HAY T 1T ULH ST

FTATNA AVST BT HT UT HIATAT 3T SATAT & TATH el ¢ dfod 3¢ IHI
gy HUAT HrF M gk HY AT ARA| FF I AANY AYST AT UT ~ATATAY
ar 3 Sd & o HT U HUAT HY U A BT Ul &l 0F H IA6 AT U
A & HIS 3TATIN 32T WA A VT &l TIg b I & AT © AW PS¢ AT
UT 3T S ¥ AP 3T U W ¥ AR UH w13 A @I oA § AT B B
ATH UTd A% ol §l

HA: AV GAETT AANT e vd G =qrareder ¥ 3gAy & 6 9 =rardieraror
P F hagd AT UT M & fov URT #¥ gfed g uT 3uar &1F A FIA &
o off aRa &1
3. fafrs areRar daq

HS T =rArNLraer HrF Gag H vd =wraraNaT gHT F ARQ”E Grerrar g
HA STa & 3 T HROT gt ifRarusor, waral e @ glemar @ §i

AV AT e vd @F AT AT W HFUY T fF I T H ugwy
FATT =grardfiyaror & ARG #Y F O Qe areear e aFar ar rawer & At
A ST FY AV FF Raat & g, Gar A¥E Jar wfReior va o Qe
qar FRQES T Sud. . 0F AR”E Grerar o AT I ghHa T

3g dig &F Rgal # Qs grerar NRAT 3ATT T FIF &7 =AATAT &
AT FAT I Phd el TAd Ay & RARIY g7 FT 1 G@a &1 &3
=grarefier ATT 3 AT & rua gfac gof &a §, S 3T A& §
4. urerdre

U & T TATAT UT WD IJMaId eidl &1 uarH Ig fhar snan =@rfed &
OISThTel H egAdHA ATAT ATk &I 3TATI & drfch AN JATT & Irar ot goa &
adh A AT vd ATAg AfH A1 M gERIAT 97 G|
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AT, AANAA, TUUTS, FEIHT d@Hh, HE JM vd @ m@e A
HUGTHT HH HIA IEd &, SABN 3T Gieidrd H fRImT ST THdT &l

AT FgAET e vd @Y SAIAA AW ¥ FIAY T & I v w@gfeqa
TRDIUT HUATHT B HIA dl AT NT A ATRH arat &1 FgUAT |
5. e vd 7 =rardy ARCT & AAH H&T & gAY

T TUA T IE SWN oral & [ el vd @9 Aradfia #Aglgd & fasna et
HA 39% 3MA H UE, 3d% Td IHAI, T & AT, 3d% 3JUa ard ¥ AeEdd
HAY, 3% AI0H GG U UgHd HAY PO AT AT 3AD IJNH-UH Al
Ed ¥, 39 PR 3 =IATNAICT B IgHed THT IJATaTH AE ol ¢ 3 #A=d
Ah &1 ot g&EUAT g T

AT gAS e vad aF =grardier #AgleT & 3Ug & &6 I oA gRurfedt ar
arg 3T g G2y ¢d fF 3= F Y =rardia ARG &1 mayehar @Il 7 3¢
AAIEA WA TIMHY oIl AN | GAd =@, Fad geg =aRs afawee, &Fen
ey, Yo afeEge, FATua At o afda € wra: a#@F o 3ma & e
GIRT AT A GEIHT IHTAT P GiIH HT |

UHT HIA § HAST GHY & A1 ggd el

TAT, FANAA, FrATAT JANeTH, gifed @ & JzT o ura: For va a7
=N FAulcy & Aarg T vd A FHeT F INF-UTH HHAT (T &l oo o
AT &1 AGUAT HIA T 3MaIBAT @ GX gorr forar sndam, 0F Ader & @ ¥l
6. HTFIA

AT GATT T vad FF ~rArfe ABST & AT ¢ b o ArITMNAIT &Y
URT B 6 & HATaRIS JaPFA A, ©I M UH IGEI0T YEJd HI|

AN $T WAHTGID T wRaRe arRca o gd & Sas gd @aie off war
BT &1 37T FATIT b wF AR JUA q¥cd & fY @FRT AT garar @riwd|

TP NHTAD HTHA o T dIfi¥d Hovsy & el I &§a &1 anyw e I
T, AT eRFIUT @A & gond @ oy oRfEufa & a& rawma oar arfed
ATAAT e T FF =il AgET 3ua @it e Awiey ORI HT ddhd

el

(5) Rrewrad
addard g #A Afs gRomA Hoas @a o1 @ ¥l S A usr FH gRomH
aifed dAfha =rardy & g vd @R fufa & 3rar o &F HIa  qar B
gRomH F Aaa oy Rergd iy & srdr B
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AT TS Ser vad gF Frarfer ARGT § MU ¢ b 7 dfRuvs Iy,
“aR¥® FAAIY T, =¥ ® HAATYI0T, ATA =rardiAraror & Jua Ugel 39 H &
I AT HX 6 3¢ S Y RNawrga & 7 Y For vg g7 =Idir F 3HT H
Fhd &1 S T gihgh g 3% AIHIRABR # G gg debrel [Ahrem S| Ig
M G ¢d 5 9 AT ot oA F Rwraa &Y, 3dqd: FAcH F F For vd @71
sarardier & grg & 3 ® 3T g Y Tem va @y smamdier & 3R¥waxy @A H
AT a@d §

wATAAT H g Fgaw @gar @Ry B 3 TS F g, Far vg @y
“rATfIT ARGT & ATHAS AU aid @ Fdh| gIfQa wFAA, sfFemws, wfdasa
P A ard A egar @ &, RNEgd 6w o @ aRT & 3 99 2T 3 o
AFHT § AN o vd T AN FASH Fhd &l

Ifg gafyq & RAEad odr § SHEr gihge g e va @I @A
AYGY & UTH § dl 3 dobledl FoIsT &1 e |

®% e vd ¥ FwAda Agey Rergdsdt & gggd & 389 ff@a
Rreprad o & HAT HIT & SN ggd bA HIEA U ST @ FHar gl AR
3aad ur Aif¥s Raraat o1 it g dodred HT Gar arar anfed|

#s fSar vd gF AINA FARCT NfRITURITOT T IT geThI I IE 379eT
A & fF TP A S HgaAT & NS T § HE| IFT H RAAT I gHG AE BT
Tl ®% I RFIIdFdT IF TAS @S gT 39 a1d 3@ § Rafpara €1 3a: g
fasma war d GIfg o ga I sy ar #g sfears g ad k|

fopdt off =arareler a1 FFTH A Vmag FT grg @AY & @ 375 T 3 gBR
faey &3 @Ry & @« RHyg & aftfa a2 agds I a1 Sragqasr & a8
Il ¥l

afg IR Fgids ¥ g9 FAENT wdica AT U AAYTET AT IR
fasg &% A 3F YRFIY 3E sangrarg gy IFTR, (2011) 3 va.dr.dr. 496, &
yfaufea o R cara & y@ar oy & T dan arag w@ama &1 w3 I8 @
rar & 6 e =amdiy FEa B8 g G @ 3gE JeA dar HW Av F IE
dazg @t HsY & I RAgara =aardrei g3 @19 @ &

# e vd T FAd, AAT $ TG F HF HIA TF HUA ggd Zgrga #
ATy, 2018 # 3h GAT HIH @ U FEP 3w gRoTH Urg g3 |

A AW GATT el TT F ~QrArefer FA@GT A 3NMAE & 6 I 3% A 3ruan
®T @At & TTA ~gAdH B THT &l

(6) &r.&r.TtH.vH. &hH 3T 39F g

ATANT Faiead =ararad o RBRgae @I dAasdc whra gard § 3R zad

gfafea uxs =grarder & Sy SHT SgTS HIAT T
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AT WNUE T T 5@ HT & Y Aen 3T vd AT ggas a1 [edA
AT v AT HATY T BEedA IWET T FFYET & AFBR dAAY A A, AT
o glrurstas &, oo a1 FHAWMY (@A WRY WM s wha F Y aF F[EA »
HFEX 30 AEua & 3% RfEea d saar aaar @Ry -9 ¥ sAIrd [dat
B A AN M BT ATaAT o vd g7 IRy AQNGT F FUA ASAT A
IJg T U BT IGI|

3T 3@ & AT @HRT ATHA H RAS HIadA & gAHT & ARy 7
Th HEAR fAaRer yRAgA I va.5.q.vH. Tae & ATAA A fHAT TH TATE HI
®Id QX A M7 Felr wafr O v @ 3WF A gaar €, 0F AAST F RS waHA
H MaTd 929 for® S gHhd ¥l

3H THIA Pl B B TATAT G AT darg Aggd har arar & ofea Ig off
UHh 3UPM A T FE g AGAT Fem vd §F SAADNA Bl 3H HFHRX HrA
HIAT B

(7) 33t & Ao

HATAAT 3TT ~qATAT & 3G hiATd 1259/FaARsRATA, 2018/11 15.21.50
(English), f&ats 9/10/2018 & IFAX el wd @ =ATANA AGGT &l AT H 33
ufderd Avia aiRa@ &Tar @a &1 v&r gEarg GAied 23/08/2008 & ol dre M fd
& wiRa gam &1 Muag aRAach & 3@ X # NT waA i 8T ¥

HS TATAT U ST TATIMHT A &, HS TATAT U7 TATAHT ar & offea T
3dd AT JA¢ & Afhd MUAT IRAIA & 3% AT FAHA T <A F @I §F 3%
gRUT & urdd FH JUST F AoTT Femr vd g7 FIdiy ARSI F T I3maTyFd ¥
TAMFI & JI9 A TF FAI-GHAT GT ATANT AT AT dF Of¥T dIad I8
i |

(8) AafAgS =araredieraror & AN A
AANT &I AU AQET Fdica rarad & Aagawr gf RN& ug
frar 91y amar & 3R s@d ¥ 140 cggeR =ararder ait-2 & gga ufsar ad §
Stoeftgr & qof @ar &1 JaHT 190 g =arardier gi-2 Hr gga gfhar Mg yw
gar § 3 FaHT 134 3y Far vd g7 ramdia o av 2019 # AYFH @ FHd
el

39 UB Aafags =arardien Hr e wfE el

dafags sardierer & uireor &1 #X AT §U § UsF ARF  dgHr
& &1 ufreror & QA FafAgd Arardiy HdgHAT § SAE AT T A gy IEd
Bl 0 A AFAT Femr vad @F AN AGEGT ¥ QAT ¥ & FAa@IgD
=arardieraror @, At 6 Frguifaer @ #fosy €, gfdfea @ ofa @ae 3o T I
AT HAWT Gl BT BT B

-Fod 1 Ffag asg a1 W @I, HAHA HHA HH AT & T B P
FHAT T ey
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(9) T&TH & waAr

TAERX ANy qAN-2 & Ug dd T ArIAATMOT F qrg TLATAMHT Hr
glaar e =arardiel fr dTar B Swd g Aqieg AGH, WAl AT =g FATPA0T &
HIHIA Ul A Uy Idhfeus garenr & a3 veh Irhygd TIH &, @ AFAT garar
wied X 3@ HFAER T® H AT HFIAT AR, 6HH TG B AT AT H
U@ A STIMAT S Fhdl &l

Ja: H gacad Oem va 97 =arardiyr A”RGT ¥ HUE H&I b I A  FA
10 UfAArT IHT TI6 I, VH HIASAT gaA1d i 3= 33ege & O &6 @
VAT AT IaIF B

(10) Afeem wfAAT vag AfRET —grawdreraror § TR

gadTa gAI # Afgenr AT i Afgen =rarderaror & g=ar aw afa & g
IF & ST & APrA &1 dhd gl

#F garg 91 vad g7 ANy AGCT F 3TUE H&IT o o FReT HFAT 3k
AR =INANT ¥ »IER F AT FacaMa 3 gdw W@ AT FAifos w@ama
T 37w Il & WY IR FIA F sy o i @ oJfea FAfeer wFEA 3k
AR =N & Y JIER & AT §A W3 JAfAd gdad i gagaier g
I arfs & T@SA ST h g HATIIH Tdd Bl Uar F & A0

fSomr =mardier & ®U A 3T gRa@T & F@Ar F FgaAA @A § AT Gl
s g HAAMPA JgR WA g AAd €1 vh b 3wl gt I ggd @
g #Aifeq arg-Dag M gg@y & vvem FH 3w Ifh ¥ ST ¥ AW A
gk gA ot #Afgem =rardreraror MR ARET wFTdAOr & gfd gar ariRd|

ATANT Falza “WATAT S AT T 3NH TA.W. TG AT, 2015
.3MR.TA.3MR. (TvE.H.) 792, & g yfawfead fear € 6 aafgenm &1 aiix @@ oy
AR & Fama @ar &, ufasr a9 Fyegara s @ar g, 3w ot afe 3@ aw
e B a1 ATET|

TH 39 A & ff cara & T@ar ARy

(11) 33 o=

#F g ataay Sar vg g7 =iy #Avley ¥ [Adea w%wm 5 o [afda
JFaUST H =wAray aRTT, @3 e F IS NI Ad| 5TY Iog Hs VH LI
adr a3 fFaH gurT Hr maIear &1 3% AT B HFUTAS @ I@T & AT AL, IS
i AT & gk

AT el g I =ararefier #AQGT & 38 ofd & GRAI H FoTrdm deit I&a! &l
“rTfRraTor fr d5H TTTAT, BAraR H1 A, =ararefieraror fr dwfous dow caawar,
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AFAA H g, aRAT fi gwrs, AR & gHT ¥ 3uEAfd, de g3 sueaia
nfe T Uy «ara ¢ @ aEy A Srar g
(12) 9F & §T A

e & FgEar aa & aa 3 T #& =yuwfasr & gdiza ug gt qAF &
aa foer vag g =rardfiy ARG T TAY BT AT U IFMAI0 S ATAD TAT P
g TRy FEH yem ZrIrefegrrer, FAATHAOT YION o Hb, TP TH 30T
ATAHRY URT & F| 3a: F gaed Far v @F Ay AVGT F AT H&IM &6
d 39 Ug & AIRAT F AT Alg oM Fdh, 3H YRR &l HrA 3T 3maIor I@ darfes 39
A arel @t =l 3mud ORT ST 7 FTAT A T A oF SN

(13) gaH GA IWAT

THh UMED b Y FID QA IWAT GHT AE ¥ Hd: VH ATAYU Ul U
Iz &ar oz ¢ar @Ry &6 uds fra Aoy @ #ta ga ¢ M i argy 1 Ig
dg T ot ARy 6 AW wegHA F@E ¥ A A9 MY ARG MuSE deH IE 3R
fafaq & ar sncATTwrd & @y A g AR |

(14) Muzirg aiargs

H gATT AT Far vd g7 =i #Aglgy O Adea wFam fo5 fopdr of
FHATY I =N Hr MuAg aRTTTN Tor@ad FHAT U g W TF FRAAD
AT APHS ddl & gAYT A AW 3096 g 3=y wAfOes gza gy gAafd
arfs gafQa wFATH I =Ny H I AT AT b fF RS RUHD dLIT SAD
gel HA IT APRcHAD d2T 3d% fawg Fg 3y oy fo@r 1ar &1 &% a7 Moy
gRAtgsh d TH 2 e@a &1 Fad € Fad w0 IfRa Iy a =g I8
a8 AT Urad 5 A I 3% QAEE F @ w1 §, SF¥ g g iy &
B B B HIA aA”, 38 RwWwoh & WY I o WATTOS q2g M i@ &
e ama o gIfa a5 aAs ga@a § & o gfage fewooh #=f fody 713

3 fA9g U 9GS ¥ TH AGNT =IIfd HEEGT bl SEYSA I@ AA ¥
@@ smudr 3T F@dfeda g )

(15) gfaard

AANT S vd T FANY H1 gg ggd 931 @ar & A sAb ar@ I
fdwfaer ad &1 &3 0@ gt 39% gy # /A T 9 RS ww @ 9
sararederarer A AR FAAJAT B ¢ FHAd § AW Heor T, AARE agd Aoh
FHATA, TATT AT H TAA, FIEISA, a3 7G| TR OH TTATA HT HIA & oY
fada afkar Y FTaRNT 3T =IWET A g § T AR HIGT AT fRIAT S
gHdl ©l
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$T AW H aFahar ¥ JA¥E gdfrg vd agy Aot FATY ggey wa &
Jafe dgdiel # 33X &% =gt d gAT TG T8 @A vl Jd: Th ATgT @
gAArAT ST Rl ¢ fb Al sarardfier & arg fhaar e & 3 fea emar 7 fegar
TIh & WA R AT & FA B @A §F 3T FATIT gATA S Fhal &

SAIATHAINT & FHAUT & A & EA ALAS.TH. & &I Y8 U HUAIS
HUY S FHd T A gAS F@dy B udr I B oz@ . g @ v
AT dd P JIdra & I &l

@ T #A fhad ArAay Had aifed, fhdd rEhT mard @ @i, 3@
g H TANH Fad IEHY FAT Yd UF e fhar ST Fdhdr & difs gAR 30 arel
“raTefiel P TR FFATT QUT d5F gaEAT AR Aty g fFa da|

3 W99 # 39 FAVT UT qUF § UH AAANT “AIHT ANST HT SEUA 1@
T & EE ud AR ATAEda e g

(16) wraifdre wad uyfharcas a2

Ig A Sem vd g9 FANA AT & ¥ T wAINE I UfFehd vd
ufharcAs a1 NRATIT a2 @) AN a-ufdka & =Rs &I & w@wd &Fear vd
T =grarder AT & forv vg Ser # Uy @acd “arardfieraror & ford 3maead @
Fhd & Nee AT Fem vd 7 =ardier AQST 30a Feh H A9 HYaT Ihd &
S 3" UdIR &:-
1. AT

AV FATT ATAAT @I AAINA AQGT W HJUY § &6 STATAT 3magal &
gAAS A A I @I HUA qrH (W I HUA A $ UH AT & HUT FA AT
® ¥ 3Mded gAArs ¥F AS| THT A & 3E AAHRABR ared A9 g7 THETAr
(eIt vd fASTIal &I HGAT FA & APl &l SHA & TH AT & JUY T arardrer
& gaArg A AT FIda K AE, HFAT A FA FEWCAS PO @ T2
S # IW AT gPd &l HS I FATAT UHIU 5 “Jramay & AT o1 IS &, 58
ABY e B Il g

gfe STATAT JmagaAt & dar 9gd JR™H T @ A g wA @HGT: ATAANY
T ATATNA AYST B TIT HIAT AT VAT AT AT &

dA fSer v g9 AN F Ug 9T IEd g IE TAM HI6 W & S B
IE &
2. gifds gadaor

T FAET FF i AEET § e § 6 I gAQeTor 1 gAas w@F HY Gifsd
gA0EToT Ueh qAdeTold epfd &l a1 YRATS AwR A1 ¥l S Gadieior fr geaars
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Y HIA F ATAAT T “AANA ARG Fod A Ugry gATT ATTET g urRd
TSR ® W @HIA A FAM FIY gomel T F & IAG ATHA 3 ST |

gry 397 (2) €.U.H. & ded Hdadl ey F ATE grJd gAd&w @ q
uifHe gaars # & Aupa ST FHA| 39 9§ Jdfda geIvn Hr g A [qIFer #
eI 3R gaTa ATTTT A FF gomell H @A & JFTFIT W ATAANT T “rarder
AYGT Pl 3TSAT I |

gel # TE Sodw W Har =g 6 cifem gafistor # Ffe gadietormar
HFURIT & Sar ® A HF HUT I AN IEH FIAT TF FY HIA, SHE
JATAN AT A HIA P HFEH 33Td & oIl ATF el &l

ATAAT Faled AT o =AITEd A offd dQX fa®g WSha AUy, (2007)
7 tg.@.E. 623, # ¥z uyfduifea frar ¥ 6 gadisroredt & wqufeyd ga oy o
cifSsd gafiaror quiadly uv gast Aupa v afed

vHT gaAfiator & gAfEToTeRAr 1 T @ fAfE FEgdr & 99 @ Uh g
fAg® b gaAderor qUiGY gy Gl g fAUPHd H1 S @iy arfes gaAdiefurehdr @
ufafafca & g3m, gg @l F @ vd Ao gfaaRa ar RaAis @a & qwrgar
Tl

#A fSem v g9 ADA F Ug 9T IEd g IE TAM HIh W & S AH
& &
3. aiftd wdra

AV FATT T AIANA AQGST F UE & 6 I Fdid u&d arfssd Jdal &
gAdIS TIT JUSA Urg YW UVET IS § ARFET H HrF gonel MY 3946 g uiRa
oty DY 3% WS HT I IZII

9fF 7 “WATNA AYST &1 a1 ATAS  JFHT AT &, Jd: $Hs HA
Sa@r §s & Jra #7 gRada HIF Mg [AURIO fFar o1 Fhar &, 7 [Auea & @
S|

Iel # Ig Seol@ M HIAT AWKIN T qifsd e A Ffe rdrendf srguiewa @
STaT & df &% NuT qF AN 3FAT NIFAH aie S wG B degA 33T & o
MATF A%l ©

ATAAT Faled AT d “ATITET e &g T 3MH J. O, (1996) 4
vg.a@ra@. 720, A =mggfdoo & s d gz ufdwla fFawr § &5 rdendf &
HFARYT Y& T A gifsd e quigiy X gasy Aupa wxar aifed|

vdr qe #A Ao Hr T ¥ ARWE FEIAr & vFT ¥ vh H¥ad AYD
hIh FAS UIElY U Al S Feher & arfh ydend o gfadfca & gan, I
FHA F (& TT gHIor gfau®@a ar Rars ga & gHrgar a 9|

214



HA fSem vd g9 ADA F Ug 9T IEd g IE UAM HIH W & S B
IE &

4. AT T g i arere

I% AUy aui ¥ UFH saded FHATAT IET ©l

T. cfdd @mAA - uhd o A ufd @me @mf@eRe o & Afca ad §
Sad @grm oo va @9 =araidier, oor #AfGEe, gfaa ides, geg =aride
AT T BT &

AT FATT a1 vd gF ArArda ARGT F 3MAE © fb o ugell & Afda &
gfera et o AERT HY [ I gifRd arAch # A9 vd gie & adfa &
TF dArsd Ay AR TE A1 & FErgd Asd iray f@a ey g Agd a8
o=t urg a§ gua ustoh, Faradia dfgat & geiol & gHa X gl araeg @9
AS STdN MY 9 TIAT FYAS & d1g, FIAT SATATTT W FAS 3T g argd
frsardar|

vH dAlsd ey H f@T @Agie @ e @ gt amud wrw tgwm S
arHdtea wUA & T salerdr g@reml ArfAeRa e & momeT dsdr HA 3w ufkar &
gafd gy =@y fhar sma| f3a el bl @ arlfieh & guir ad § 3ad aN A
JhIUT shATh A Heg N T&T & WY d2g gferd et & «ard # ordr S
i ORT fpar ama 6 @ aralfra A Sy wITRAT & TG 31T FeA 33|

3% gfhar Wuara @ dfg a§ qua g R@ouda 9fgdr & gfte @At #
arfiar # JARd ®U @ g mIam|

&, AT Faa - [T Taen § g ey g Faxsda T A AANR
B AsA MBI TATAT ST hdl &1 ATANT T vd T ANy FALST Ig @
god & 5 gatg &1 & 3near ared § ar AT, I & & O gIm nefEr args
gdledd $HT [AgH BT Fhd T

ETABT argdt B AT F G U dAhd TATE b Uid a¥ guS gifsd gmTon
& ardre Y & ST "EHAT R

. AT g9 gar #1 g - [Eed I/Ee F Aregdm F Tars dr 39
AT A9 T FAT AS T Fha &1 WMIAPT a8 SAF STFe, AU FAB,
dgdlagy T 3=g Uored FARAHY, Negwd 3nfe o i sa adia g aryat & AT
T AT A ST hd &l
5. HAIAST U AT

faarRar a gy 18 Aga 4 A.drdl. & FNRT Trawra 38 32T & o9
fpar a1 6 R =aadr & @8y AW A FIA ATl HH eI FHAY 9T AT b |
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AT FATT Fer wd g7 s AgGT ¥ A ¢ B I gATT T
=grarefieraror  fAfAe AHGN, FAHA FH, H-3T & AAA WG A HA AT U I
wIaTa & ford aRT w1 VAT HIA F FAIATAT N HA{eT FAT g4I Y 3rf_¥gwraror
Ao 3yt graargart 3@ Hrd HT qh|

$T dF THT §U F Rarfea &F &, 390 3uarg @& 3N ff Gar sy ag
M P ATHA AW FoIH B, H-3Hd & ATHA A HAAT U AT AT ST D
el
6. AT I HIUY fAgIor

®% I ®5 FAAS TF sEfd T ga /T & & 30 & &F gv W@
HUUY fAaIor gard gAF A1 A THATT ARYF AT o HAGD Fquieyd ¥

HAANT AKYYSA 3TT AIATAT o ATILEd Te 3% vH.O. AFsg ad@d
AT, U.TS.3MY. 1960 uA.4l. 186 (31d), # Iz ufduwfed fvar ¥ 6 3f@gs &
HFUREIT @ U 3P HARHGS & ATTH ¥ M AT H SATSS HI@AT S Fehel

]

A AU GATT Fem wad 7 swrardiwr AT # U v 6 I gAET
arardreraror @ ARG HY 6 AfRgd M sgquieafa d off Qo ar gy @ &
3% HIATE 3H HFARX Qof S|
7. arer wdwEA

T gHpIOn FH H3 X JIPATT ueT TIT MaAH 9A HS & oy TUI9 o9
&l T A FAWMTT & e RIS addar & 5 7 A@E [Iwer FdEA gqr <d
Sa@ seai@ MY T FH FAT S FFar & AT IRT &A F dopra arg &
Af@w TAIOT FIFA A TIA WA FAFANTT F fowm o F@ear § 3R sTE
Seol@ 3MC UF H fhaT o @FHar © AR VAT FIF HHT AT IA1AT AT HHA

ggd 93, yREr 3T AMT A A SIEHI AV ATAGT A Ig Ufhdr HTATS S
gHdl Bl
8. YIRT 299 E.U.H. & gAIA

B I P ATHG H AHAYH & HFURRIT AT UT 39F g gy gd S
od T § M gara ufddga & @y yFarRa oted | ¥

AT gatTd SAATAT A SAGLEA  Sfideq Ay aTgw fawg we How
HEWTE, (2009) 7 va. & 104, & g ufawfea frawr & & Iy =wwag @ =g
qHaaTa @ oA fh HWYFH F gl NIFAR @a d gurgar A& ¢ M 9§ AT A
gl & o SATATAT U 299 S.U.H. & ded 3HD HIURIT gid gy fl |@eg ouag
HY Ghdl &l

36 FATEd W ANGIT odl, 7 AHA e AfAgw Iguiyad & IR Iw
AU & &1 & 6 38F gid PREIR a1 H Foraar a@F & 3 a8 S & gepr ¢ ar
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38 Mg wUT I &wIF arfcas @efiaror & A18d dHT UHIOT RFIS 7 ST ST
gHdl §l

3% UfhdT AT & «AATAT & JHed AT T TAAT Il &
9. fafrg gifds gwor

aifdes =raradl # HAgus M FATAT FIAAP H VR F AT HF gdIor
CIEGEY

I Iz ufddea 3m Snar & & 3¥qus I FAET HIdH TR ggdT HIA
QPIT P JTA g Gula GIfa & org A §, dg FATTdEY &b JIT FH U1 446
(2) §.9.9. & dEed JATAIGR B IRk PAYE A (@A FIN wrdarer dr S qdhar
el

®% fAfay gifdd gHor ¢F § ot 9gd AR idqus A TR & f&F gut @
dfad B T8 gaiol # Io FuRy Hhf aie gfod & AegH § AT S GHar § 3
ad Gufa o & ufedr arga, Atarsd, O6ST, gy, AT a3t @ vHr oI 3dqus &
afrar aga r S agFEar g

afe agel H P FHGAT F gd @ dF TH GHION H AST ME A mAar
Mgar & HId 3 gHI0ON & AR fvar S o Fwar ¥ @ G99 #A Ayw vag
Jmeer (3uufAFE) & FAIF 363 JaAFHAT § A FF ARy d AT ITH
faf@a sgafa @ A% 3w AT 0 agel F A AT 3IGUS P AT B B
gPhd Bl
10. €I 232 9.9, & GAIT

®% ATHAT H Agcaygor areh I X [Aefaa JfFasTa s &1 gada a8
HIAT B d9 HAwor FRFY, srdey M 3=y MuaRe qard & gonra § S
3Uraft 35T wTE AR &l §l

Ifg AW aTare B g ¥ YHIOT & AUIGY UT drfcasds YHTT USAT FHTAT A
g g9 9 232 E.U.F. & ded AvHRs & ey wRd HA & I AFAT g7
“ATNY AQGT B AT rIRAN0T dl YRT HIAT AfeA| VAT HIA & SATATAL
BT T AT W I T ghpIvn o1 My HAUHRIOT Y gram|
11.  9RT 258 E€.U.€. & g

B HATHS SIE AT T HRATH, AU A wfdsd JRGTH, gbra vd
ey FfRAfFTA, 9ga @raror sugfd arer ared gueal & 9T 279, 337 HI.G.H. &
UH gHIor fFaH AHAGEH udy & arel H & g 37 g JrAel JE @ @ ¥, SR
yRfFas e & daa ydgus @ AT ATAS IR TH FF ag upfa & ATAGT A
U 258 E.9.9H. & ARRAT & g FAr S gH4ar gl

ATATT el Td T AIdy ARGT =g AT & 59 yraygraAi  @r
HFUTAA HY¥A & fId IRT ST FgHa ¥
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12, HAAAT JqUYT F UAT

®S X VH UHION H FASHAT & ST & S FASAT AT A& @d §l 0
ATHAT A FASHT & d2T P g3 & g4 Y AT &Id FAT O A I@ AT Fhdl
t 3 ¥ ysIon FH Q{AAIOT FdF AT dd I I@A F g 57 gAIon @ My
fAusIor fhar ST AeAT &1 59 HIY H cwITEid IS 3% gy fawg A1, (2011)
10 va. & &, 705, THE fAeg T B FFH TUS HAN, (1999) 2 vH. & H.
213, 47 g fAeg &z 315 v.4t, (2008) 15 va. &.&. 667, yRaT e feg &
ITEE TH.O, 1990 (Feeide) va. . . 62, g Al fawg T 3% @aicar, 2009
UL HR., TH.H.556. 1744, Vd FApwld fAeg T HH I, T.IHE.3R.
2017 TH.&. 1745, 3TAHNT §|

Ser T gF FAANA ARGT B Mg TAARAITOT B 39 UHION & Mg
s & Y ORT &t ok M g3 & ux ox AT & T B A A
TGN ST ghdl ¢l
13. 9T 317 (2) €.9.€. & urgyrar &1 ggQrar

® AAGT H HAGHI0T H FEAr ¥/ qd T M 3FFA @ Fo HAGHA0
TH & d1G Tdh HJURYT B I6d &, JTATAD & A g & g gal: HJURIT @
STd ¥ v ARYFAOT @ ATAEGT A W1 317 (2) €.U.H. F ded §U¥S HY fGaAr
ST & o S TGS IURRAT & & § SADT ATAen MY [APT & b &
14. 3TFET & SUAST o @l

® AHA H TFe e A & I 3udy J¢ @d &, $T arfAga @ I
T, [hdl quEy T uT Tl S1d ¥, O TFT b udr A (Gl &l VH WHIY W
“ATgTeid gAY fAsg ®T WE THA.UL, MS.UA.3N. 2009 TH. M. 3226, § AN
JART VP 3[FeY & FEATETY Ugdlda ared fhdEY 37T sraey Ir gafQa Rfscaray &
HeT s[FeT Bl goArhy ARREHST RUE I 3=y EAAS U HI@A S dhd 2l
AfRRFHa wrey gi¥FHE ey adr Bl

Ha: H AT e Td §F ANy § JFUY H&IM fb d s[aeT & F Ao
oY 3% s U & aArvieda J& 300 FTard w33 & oy 37y Sarardieraror
@ IRT FT THd ¥l
15. a9 HAH & a e a3

aifSs ghIvl H HFHEWA AP & J FAerar i fada & vd g3t HRor
odr &

Ife FAHST UcHeT TWeT W URA & AT I@mel F O FYAT A 0 A R
fararemsd ar T Fef A § See T HIa & T wgaure dReRr Hr sufeia
3TaRTS &,
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UH HY AHG A HFEUE FAGA H o@red & T gREYD HaEI 7 6 Ag
UHIOT H 3T FIIArE H ST Fhdr &l

SITEd ggdl Udre fa%g ¥T WH e, (1996) 2 vE.EL.El. 317, gEgT
g fa%vg Te 3w TR, (2000) 9 TH.ALHL. 153, T 3F FHAlcd AxG HTTHT
&. PO, (2004) 7 vH.AW.A. 487, Mg T AFg Te 1% [ER, (2004) 9
TE.ELdEl. 719, # AA: IE Ufduried fhar A ¥ f6 wgEurd ARG & HUyT TG
HIAY TY § A g war wRA 5 wfRgE F RA o Fw ufdga @x @A g
g gar IfE 3fAYS & Ral ov ufdge @y @A a ar gavar aar & 3 a9 &
Udhe @Al o d9 HFEUE ARG F F 3 gl o gbIor F A HIArE hr S
gHhdl Bl

# gATT e vd @9 ANy ARG ¥ AT F&M F F gEaa wfaEd
& o A g¥ N 3 RS AT & «ora & @a g3 HITE HT Fhd
16. #@® a®

WO g ¢WI ol ¢ b 9@ & Frhl gxyg foar amar g1 arg o7, fof@a
HYUA, & USHY FATS JATH ¥, SATITEd USHIY FATY SMd & 3 3qH A1l or
AT AT AF YT T “AITEd & @Y TH 8w o AT gu waa &
g faaf@a wtar oy zaq dafUer cEHT & uar o9 Snar € O dla &
=argeeid fhd feg gy 9 fFd a3 ¥ 3R 3@@ wHy H gad adr ¥

e va g3 =mrardier AT ua Al AT df YRT HT dhd & 6
9 9gd dI ATl UsHI 988 gAd & ¥ 98| G arg uF, Af@T wya, @e,
SATATEIT USH oy AT &, 39 AT fAT@AdT & g&da4ig H{ a7 I fAdga &% &
AT HFT us foran &, poar g&F faeg aard smd| 0Er ¥ HA@H dh B
AT AT A1 S FHar & T SATAAT BT Heddld FAY gIATAT ST Hhdl &l
17. HATA IATel & FHIOT

®% UHION H Iraey, JFEUA FAHA g aTarg vk gATT @A E HA: @
UhIU P TH @ &F FFd fhar o @ohdr &1 € dIg waig o i gaar Jaw
I I AT d & fad o glaursias gam|
18. WA UHfd & GhI0T

B% gHIvl #A AfT AT g7 & AT g @d &1 TH gHIon H M v @y
fAaa fear o1 @@ar ® 3 AT H AT FAY AT I1AT AT GHdT Bl

T A AT e vd g7 Ay AQGT § AT H&M & gATA gpfd &
UHIOH P UH @Y gAds & fOF Aaq s@ F g & @d sy w aRa HY
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19. favty & AR av 3PYgs & guiRya & swar

IJE AL WT: ST oar &1 Ife gaEa @maer § o3t Aoy & Y Rag @
dar AfFEe o AAYH H &3 & UH U GAAT JAUS TS WA &1 Jd: FAA ATHS
# AAYH & HFuiRYT @A g ot Aoty qiRa fhar o @war |

faarRer @ FE =gada ¢z AuiRa fhar & 3 a& sRARWa ear s @ §,
S, 9 25 (1)(1-d@)(T) ar (@) gy ¥RFAFAE d vd gy & g AR g &t
®UY IS I 9T 302 HIL.E.H. H HSdS wrard, 0H AAA H o AHYF @ €3
b UH UT FAAT WGFh A @dT &l IH HIY A SAIALET AFT grer Ay fAwg
T ITF 36TES, U.IT3.3R. 2015 vH. . 684, JTNdHA1T &

4T 353 (7) S.U.H. 1973 & HFAN [ &8 =AATAF g GATAT TAT HIS
vty Faga safed sARFe ad am & 9% gard aa & @ gRa &a @
AT TATA UT HIS &R AT SHP Collsy HAJaReyd ATl

Ia: e vad §F “ArIarfer ARG U @rly FIrardirerer Bl 3® ATHET A
AfAgs Hr yguirafa & ff Aoty aRa F1ad & T IRT FT FFHa £
20. fasorga srdarfear

g # w3 W Avarga wrdarfear dfvad § ad sdard srdve =ramerw @
g §

~AATEId HFH TGN dgd g.fa. RAeg 4 tGaara 88 U.03.3R. 1974
vH.&. 1380, ATy TXor-15 3 18 A ATNGAT AFHI 3 TFoNagAA HI AT fHam
ST ThAr & Fhife 59 A A g ufdwfea frar o ¥ 5 RAfae 3da aig Hir
fAyazar a@tar srar ¥ 3R 3wde =rarad g uiRa @ & [@aeer srarag fir
rAf@ F;S @ S ¥

SAATEId dTermer fawg raftars, 2011 (2) vH.A.Ta.5. 48, & ATHA H Ig
gfaurfed frar orar & 5 e =rarag fr BH @ [Awarea & Far gRAranwra
UH odr & Td AW =araradd & 3rAf@ aiRa @9 & fgdqid & 12 av & fiar a3
fAvarea a9 & S gEdr ¥l

Ja: H gFEET Far va @7 I FARGT ¥ 3TaE d&Im o I el #H
UgTy =g =grarefieraror o1 ORT &Y 5 oAt oifdd cmamy @wurga fr wrdarg
qaTH HIh 3h Aafe Ul fogd §gd 5= Res &7 # a9 arfes @ saraeds
JHIO dAfdd J IE|
21.  reHFrela 3 frawrelar rawrer & gator fAgd &I

B RITAREUT A TJg HA IBdTl © [ AsHAdeNT 3R MNawea 3@der d cgaer
g f3ad 6 fhd o dba &1 M faaar A9 d arr 151 @dradl. & ded 3ue dafafed
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Afhdl &1 g HIT gF wg a¥ @ ARG qUA YAIOT 3 IgpE HA M ATANY
3T ST & URUT & Sed@ I gF AIT fFA ST @b ¥

Ja: H gFEET Far va @7 =ararder FARGT ¥ 3TaE d&Im fh O e #H
Ty AT “ArArdiraor d ART HY f6 urg a¥ @ 3®¥eH gua gHIon H 5%
Jg@Rl # ot ATd FT gHd ¥l

gfe Sem va g3 =wrardfiy ARG, Ay AfFayd dg T 0T AfFHTTHITOT
Sad o gagR gstor AfE ¥, 399 I HY df 9 uh FEggel g AEra
AT HY TAPA ol
22, 9T 350 E.U.G. & AT

U UIGYUT B YA FAAHT I & gdT ol H YT &M B madHI qawt
& ATHS H H Wgurad & gAIT fhar Sar ARy | 59 wawrad #A FIfT sarardrer
B 100/- ®UY dod 3Igus JAAVUNMT I3 & Afh T 3SEI0T TTFT TH & ATHA A
vEr gus HRAAMNAT $3F GIRT AP & agd @ VR @ FT gaarar @iy 3T
3% AT uHE o W gRIT HTA ARA A aahg qast H suRATY TaE &
T A d¢ dd|

H Oar va g7 “arardiy ARSI § 3MUT HEIM b I W Gra9raS &1 3T
FIA &b Y T & =ararefieraror & 9RT HY|
23. 9T 309 S.U.G. & UIGYUTT & GIrar

UTg: I[ATE 3MTHT s old & 3T TYIT AT STar &1 TH 37gaxy gy 9w 309
.U.g. & uAMIT F¥F TIfaa aneh &1 Feg aderor 3@ T F3F gfaodeor & I
g FARAAVT FIF 3raay I s gHar gl

gd o 9gd Af¥S @ wRY, d & JAd ey wAr Ry afewd carawis
ei¥®or rgaATar @R

H gaEd el Td @F QAN FAQGT F AT H& fb o o A ugey
G TATRAIMOT B 3H wrauTd F FHRT gAT F Y aRT HIA|
24. #HO HIFA AT

®S I HS TATATITT P MTHR AT JIGA odl & T SR B =arardrer
39 UHIOT Bl TANT FId 8d & ofea Ife cgasr arg & ar arg g7, if@a sy4,
arg g4, ardy i arew, gfaardy & @red, aridr F gefia grarad, ufdardr & uefa
CEAAST 1 Teh HI9T fIfs & gaar of 3N AV guT &1 TH @A A/ AT of |

g3 uhIor & AT uF, ARATT fir e, afPFAFTAT g1 uefra granas,
AfAgs adieror, garg @ew, garg F UGN SEAAS @1 TH AT gadT o MY AW
qUF B GHA A gAdT o |
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IH ol I g SO A “AIArNT ARSI H I TAY (eI fF dlF ¥ gud
ATcaQol & AT yegga A9 § 3R dld & guT @AT Jdea gikE 1 3@ [Afy
JTATS F TH VH A HIFA HAA@ & gpIon d it wrIardr HI FHa|

H gard Far vgd @ ANy FAEGT H AT H&m & o Tl
SATITAAIMT Bl 36 HFAX A HfAA@ & ar 791 gaarad & fad AR |
25. YT 389 E.U.H. & WA

FWA =ATIAT & FT H UIT 389 C.U.H. & ded caleel & Addd & AT
AP FATEIO b ATAS FH Jp & U &1 vs AT 191 FAT HIarS A qTF uT {
goreyr g frar smar wfed| s@ @Iy A FITEid & dfordw fier fawg
AT FFMe e qr.fo., T.373.3%. 2001 TH.&. 659, ATATHAT Tl

39 dIE 9T 389 S.U.4. & ded WS =qrqTadd & FT H Galeer TIFNT w¥d
aayg afec 9 &1 TR &1 are 25 gfaud dror ot e wIar o ord a9 ot oW
gpIon H Mg [AuHEIor Hr eraar g ST Bl
26. 3¢ 41 fAgsw 5 @AW, & gAA

H Waud & dgd B & Avaga o Awd @AY o @gfta od ARG
HIAT AT arfer DT & Mg ATRIOT Hr GHTTAT I8 AT |

H gaTT [For vd @F el AT § AT H&Im b I AT —IATAT
P FT H TYAT &d AT 3% UfhAT & &9 & @A & d A FATT “ITATAAT Pl
aRT HI|
27. ufA® gaars ar Aera RIRa

aIATS AT H WATHG gaars ar AAd RINT H gar a3 ad a1 @ T

augfh & ATg AN 7 AN AYVGT & FHET U @AA & 3H AT
Ifg grifds gaars HT o FA O FF Hd RS TT uT & AuFT & FgHA ¥
Fifer Qughs & AFg I d =TAT S gEaay & JAQAR yda g €1 5@
"9y # =araeeid RAgrd afs 3t Fg aAr feg 05T (v .. dge), U.ITE.IN.
2010 v@. &. 2352, ggayr fasg PHdled U5, (2007) 4 va.&@.&. 415 vg Rras?
UYTT TGS faEG AGRIE I, TIE.HN. 1973 TH. H. 2611, JTANHAT ¥

g UpT gAYETor H 9r 397 (2) €.U.H. & Urduld «aid H Y@ @A T

oAt ufdspy & RAwg 3yNaT & Jdd 3aAEI07 & AHAS H I1ITET I,
fasrga fawg ddh, (2012) 1 v . &.&. 260, F sdars 715 A F IR ufasdy &
ot Hr a$ ¥ IR ufawt ggfRa daar a1 uife | ur § @ wde fAue
qaFpar &l

Ife 3= cifts FAel F #Hgs ufawt ¢ & Rufa & & a @, g aw
357® ¢.U.°. 1973 & dgd enm fAaf@®s dar wf@sIor svavenr a®a fear o1 @war
el
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39 d¥g 3G =arardiraror gifRe gaars a1 Araa IR ov ga S o &%
ATHS UIIfHE FGT 9T & AUPT & Fha T, THT AW AIT T
28. WU 125 E.U.4. & agell & GBI

aIT 125 §.U.E. # HIO-UIWOT I ayel H &5 TH.SH. gifsE camaradi A
I (& T A ATAGT H IT UM B Hhf ade qrear gHrd B R dId gufy a
Pl are el AMTEE 1 A S FHAT &1 ddAA A Ucdd Afh & qrd aIs,
Aarder, ., s, Tdl W ga Fufd Ad T O o6 B s owdar ¥R
IOT-TQIVUT & 3 FATHAT o Mg AAHIoT fear a1 @aar ¥l

JaO: H AT Far vd F “ArIArfNeT FAYEST F AT H&RIM b & HIOT-TIYOT
& UVF gyl d UHO H I3FH HFEARX HIAE HEA F I TS A ugEy Hey
=ararefrer @ ORT wLar|
29. TIMAT gHI0N & qX A

ATANT Fdioad =Ardqrad H Da FrIFfdao & ds F =argeEid TRATT
ROTSET 3% U5 Toidl wisde fafAes faeg of.&t.3ms., v.ams.37. 2018 vH. .
2039, # g ufaufea forar & 5 cgaeR/wieed @A & w9 6 F71es ¥ 3”S
raRa ad @ar @y s3d 3R™F [TAR vd aidd 3MSA Speaking Order &
T ARy |

H d¥¥ A gd § WG gHioh N gaas & gAY O 3@ar @iikd i
IfT geT & 6 A1 A ’AAF A 3af™ & AT usdIon F 3VFH gy AT H 37
fA0Tg & gFrer F T HIAT ARY |

(17) 3UHER

Sem va g7 =aradiy & F U # Jua dfAey wdAwd A AR FuA @R oFar
e #A Ha Tem g 7 ANy & U g d1F HId AT AT g qfAm ag
U A [Aa@fed #¥F & 0T o [deg FUT g ¥ TH fagad o wE ¥ B oa
YUeU ©d UGl Hd: TH $T UIH HIAT § df 38> [@d §© HAd gae adr
3E AET UY, IH WIS I IW IFAR F ToAd §F A IU AT uT gghA e
ggdl Ugd A Ife A A wEd € A A o AF gana @ AR wad o a3
G gl e vd g A &1 ug o #A galza g war &1 39 g7 39
Ug UX IEd §F Awrg ag spfda avf o arg 1@ e ¥ I 9 5w Qg uw
W BN A 39 HAF B FhAAT § FHT FHA v AT TATH R

Segl & gah RAga @ [Farsn g7 fBIgw 37uar,
fF oxgr A & aig off arforal asd @ ... |
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SAIATAT, S T YHI0T gaga
Udy HHT ATH
qare®
AU T ATAF TRIGHT,

otd cdidleld \ﬂeloig{

JAATA AT H T 8T H gaUd & JMaIdar doit § AT T S IE T
STITIAT gagd, UhIo T A1 gdaad & &7 i s3F AT €1 I &7 3T drar
faudl & gaya oy ¥= SN GTHS gTF g @@ gaR 4 §:-

1. gAY i qrady

FATAT Ydga T a5 gadua & oy FIugdas gHAF &1 grady AfFarg g1 F
Ucdd QAN HARET I 3MUT HFIM & I Urd: 10:20 57 & 10:25 g9 d&b
FAGE FU F SAAT A UET S TG WMH 5:45 IS A FES AT SAATAT J
UEATT Y| TT BT B AT ausd 2:00 I3 F 2:30 37 d& & (W 37 3«QF
A-FT I 1T & AT A J 8| aRs =arardei uT g5 fAAv gfRca & & T @y
sg fAgda &1 urad w1 arfe adra =arardrereror ¢ aRa &)

AT I W U ¥ T UT: WA 3 & g 5 & 10 A fAswma s A
Tha & Sd gurd WY A g 93 S ARy AR WY FA S FAT F Ferdar a1
Uy & d&a1 TRy | T1H FeT HT ST 3P ATT Bld b AT & JHrdl JAT HT
T arfed |

EHTT d had AT U AIIATAT AT AT & dfed AT UIT  7UAT
IATINT B UIH B a1 M 3MaTF &1 ds AN AT IHT UI ATATAY
ar 3 ara § offed gaET ur =aRe wF Uiy AE HIa § s Bufa 37 T H
dIE © S AT Uy ar 3 7S § Afha 3wIer uyr wIr ¥ 3 odr 3IeT uT wIH eF
¥ A B RS aH G Frear i

“arardier ARET & QUT AT IS UT 93 ¥ B FATAT AT @ Sl &l

I fpdr w1or ¥ =rINA AWVST P UTa: A A AT & I T AT WA P
To¢ [hE! HROUTAA STedl ST & dd AT B F AT e va gF =arardrer
AgET ¥ IFATT gy o1 Wy arfe dafaa =ardier & fada & 3 @1 ar
Al ST T dT 3% 1T A %]

Id: AU AT FATT FFATAT ~araredieraror § I ¢ & urad: 10:20 & 10: 25
I dPd ATATAY uéu STd 3T MA 5:45 I AT 3HS UM & SATAAT DI, ATY
B & AT HATH 2:00 § 2:30 37 & HeTdr Q¥ FHAI @ g IS

2.39 M3

T FATT T AgleT & fAdea € 6 I @8 o AuiRa dosqmr & & 83

&Y SFRATNA The A, A U AT BTl TSI dTell TS Pl U, Hlell DI, Hhg dUS,
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A 3 Jd gEFAR A5 gX IS| 3 ghR Afeer Fararefiraror ot Fmem die, dhg
qus, ghe A@IE Ugd & o951 I HAfFerumarer ey Tura ov AYiRa dudwr # a8
3 Y% § d9 Adaar gda My dR-9Y sadr snga aRafda &a &1 gaw fear o
Ghdr & dAfba 38 AT Jgor af gaar aiRA| ANA B @I B 3H P
HIIAT T UTdd HIAT AIRT| arg Hdrd Jfdar a1 araafesr @ed & dg off 33
PIS B UTAA HIAT AT

3. @Fa vad fAqamd ar

AN B 'S gT JATHEHT TIET areddI for@ra & ordr &F § HH arelam
aifew MR wg faaad tgar @iRul a1g o HfRHTERIU, gstH, fAfmarer, e Gl
e @ =rarada wF F rarar A A I AE AT TR i odH I FGraa
d gH i H T @ sEH TR FE aa wiRr A 0@ gt wfedd Raaar g@e
JATE HY ST AT

3ushl sl Aegped @8 & M @A ard 1 s QAP Tad & d9 i @
gy A1aTS dre-faarg & wIar arfeud

@$ g gAagE ATV M vH WadT RSP FaT AT TR H I H AT F
ISMY TH g 3R gohr W gg=Tar Y I& O e g w@am

S g TTH AW Melld AT afev| g ot Usg Uv@T A% ardar arfew ar
IRFAT F & T B H qgar 3ed @, B AT I@AT AR |

a1 uT |@ea W19 ud @iey §fA@ #F doar arRu|

4. tF &FT qd USHI0N & HTIA T Sog JAHATHI @A

AW FATT TR0 F U ¢ b I 3momstt fGaq & @aq gHon &1 tHh
G ugel & HTAPHT HY ofd T 37¢ HAM-HAIN JTAAT ofd o1 IS THIon H
A5 Ud & UHI0T FTAATY ST Ghd o:-
AT dF a1 3Oy fagIor FIdr gHior|
FRATA vad gRardy gATOT FIA gHIT|
WATHE ATET F GHIOT|
HIAGH TfeTor &b gHIOT|
gfaTem gATOT & GBI
ifad dF F gdIon|
sufeafa & g&IoT|
afag moufs gaIon]
e PIS gHIOT, IE H'S & drl

© ® N o oK Db =
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Srarall A1 TP YHIT AT ghiy § JTHAY T hd &:-
Taras a1 arg gy ARG HIF & gHIon|
THTOT & GHIT|
ifad dF F gdIon|
JaRA 3mdca gA b FdTd IEH P YHIOT|
sufeyfa & &I
fafag Srarehr gwToT)
GLICGRR Ll
3¥=g gl gfg w1 & arl
3t I3 H URIUT P JHewldfchd IGATY ST arfed drfe AT veh gdIor
P 3H I35 A @A AT Ig TdT &I b UHI0oT wal AT dar & 3R aY gaIor
¢@a & MATHRAT el I T AT I

Uh gale # FIQd A& aor @ 3@ gk giAfara fhar o gear & B Q
Uh T qd & UHIO IH UBHR H HAT-HAT I3 JaAT B Hebdfeha I@HT
UG HTAldAY Th G gd oA @ & 3@ Sd|

$H TP AFAT-AAN GHfd & YHIOT JFAIHL 915 U7 I@A & ATgd Ig gdl
TEIM fF P ST & A0 FF IW §F ¢ M & a0 TH g0 & favw smuadr qu
I3l A8 ¢@AT TS|

5. g0l & gaars & fav Aaa &I
AV TS “AATNY AYST ¥ 3Mag & &6 gsIon & gaars & v Jag

HIA PN BT 3A% gIRT AT SAD SW-IG A AT ARy H3 I Ig @ ATl & b
fhdl e @gad @aF gHIor AIT @d ¥ AR W F agd sT@ gHor [AIT @
I &1 3T g9 & AU adiy Fgcy & Fardd FH Jdfd gwIvn H dEm

I

AT saEd gPpfad o @A U gt FEA H USIOT AT =Wiied fF T 67 GIE))
JAdT IE 3 PS UHIOT FATAIE HI HT AT b BT &l J TS|

U AFET U ATAT H IEEI0T & diX g A5 gdw & gsior [Fag
P ST FHT §:-
1. @ ¥ &g gaior AT g6 vd Hgqy faaor gaa §q|
2 TH ¥ ar usor HAYS aderor &g
3. TP YR JHfAA & T
4 12 & 15 UHIOT GATUT & |
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5. 10 & 15 uaor 3uf&fd &gl
6. 4 AT TT 3T YPR & YHIOT|

39 dIE 3% 3GIeIUl A Th HATGIEE & araradd d 30 ¥ 40 GHIOT IW o
qgPhd &l

UHh gagrR gy ar {fdea a5 & =maray #7, G =ale atwge &
gfrar off urg ¥, 3e1eI0T & alk g A g & gyhIor [Aya Y s e §:-
Teh YR [qargs ar arg g4 aIRd i &g
e gHIOT GATOT & |
5 UHIOT Hdadl A U & JId I8H |
5 g&or 30RYfa & ford|
5 fasarga & |
Th Ul Jfadm d&F|
3g die Us AT IF & =wIay & G =aRe afGwee i afrar i
uTg &, 3% UdR F 20 Aol fAga f6d a1 g@wa €

3% UHION H TEIAT 3SIEI0 TIFT ddells 35 &1 3THA ofdd UHION Hr &
Pl T §U URadA fhar S Fhar ¥

sl g 3T el Td §F A 34T 37T =ararad ot Jf9a gsIon fir
AT A @A g UHIOT AIT HT Fhd ¥l

Ifg 3Td ord H I H UHIOT @ o ATNT Fem vd @7 =graredrer
AYST Ud AT AIR¥F ATAET B 0T T@HT AY-FAT UT UHION H AT HId

ey

D O~ WD =

AT IS Ify FAgey @ [Fdea & & 9 wy & [{éaa #& 3yua
fIR®waor & g7 aiF uferd &% F I 3% gprR & gsior gfafea [aa i)

=rarefier Agley W.3ms.vyg. & gragifed A1 NAdeh dovsy & $-wrdy ar e
APIAqPT TAT-HAT UT IE Aok (W TP ¢ 6 g AT & ghIor AIgd & @
¢ I AL gHIOT ggd SIS A dgd A A FIT A€ @ @ ¥ oA gad e
IGHY AT ARGT Yo A AT FIA &1 HI FATAT GdF B Fhad ol

T SAAIWMA ATGT HueA cafbard sradl off I@d & Fa@d gaior JFaq &I
HA FIFOT gAT TERAT ¥

gHIOT B [AIT HIT FAT ~ATNY ARGT P T AT (@Al Ay b
3A% UTH T & d AAHT fid § Fe A €9¢ (10:30 & 2:00 I) UG T F d1G
ANNHT &S ¥ i g¢ (2:30 § 5:30 I37) HA oI AMHIT HS Uig ¥ o € &
AT T & TEH HIYT 3UAT @ G, 3H YA UHI0 Aad war iRy
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WMARAFATT - gHIoT A [AIT A d =grareher ARET H wARFA3d ot
&g Afdws # I@ar @Ry ¥ 10 a§ I zHd 3RS gua gaion, 5 a§ Iy 3HA
3% gqua gaior, Fauda dfgat & getorn, 08 gaior ad aRy =raray @
gAY @Ar d AUFI & AU Bu v §, AR & AT 30wy gadt gwIor, 0F
g foad Aaf@er a8 & [Austor & gay dar F9Ra &7 @ % 59 aIE
ANy FARET B B H fAIT FIF A 37 WIAFAT T cwa F 1@
IIR/U| 37T AW H HH WATHFBAT ATl YHIU oIITd Igd T WITHAFAT arel gaHor
Tos g

a0 fagra a5 @ a5 & 3ag W & I garer gad HArd FAT URA
#A oRard, mecoror A  ddT FUT drfe FHASAT @ FAS U FT  AATR Dl
JATIIFH UM o @T US|

ey g¥ FH fFT aarel ® AT T AT FHTAA gl F 1 ARWFEI are F
&Y garaT &, 3Hd dX H TIT AT Speaking A UF fo@ar @fed| g ey UF
Ty g arfed|

AT AT ArATRNT AQGT § Ig o 3178 & 6 9 5 a¥ gua gaor, 10 9§
quA gHIol, At d8rat & geion, §AY WA H HAUPd BA A arel gHIor &
fod gl ar @ gaar ad MY 3= uHIor F MY gy I aded U gl Ml A
darfe UsIoT WA @ 3¢ Udl oI SAd f g R wafHEar arar gwIor ¥l

gdd UhIor & MY gy A cqged UF Ul HIRHTUSRIOT & AH for@ar &Y
{GAT AT dTfeh Gehrd SIITdTd HY AIX-aIY gAdell # HTHHATTHIOT & ATH o WA
us|

AT “ATANAIMOT § AT Jg A1 3795 & & I Ig ol «uiad 1@ & Areran
3 @ &1 3ATg gk RBfasa o sizey Av Tl gy HARATYHIAT F A1H A
gy G AMATS Ao &, USTHIIIOT HI GhX STarars St &1 Hd: frar ot Tara ox
USEY @A & IE dLT AT UdT HT ofd & ggl G Iara & a9 H Fd gRUe
® AT dHs I FH Ia1d B AR Aarg i ufa g7 s T

Ifg AT 3T HRHATGHIOT & doeh & TAT A AT g & b gahiy &
MArst gggar HT J @ a9 fAfs @ MASd BT FATAhT AT NS A B AR
e @ JAHYS B gefarar S FHar &l TAG b FEI Y8 U HHHEH b
AIIST FIT 3fpd wIar daA1 ARy |

6. geTars
vq gHioT fFaHA NPT A FAY FAUA & 9 UgA A oA wlky IA¥
HAladt 3magd, FTATA, gy 3aed, sufefd & usIvr, Ao gwor, @Afag
ghIoT, B AR MuaRe Tare & gHor, s1ae, YA JIAT dWGd, HTARI, AT HI
gyeToT HIA arel IMFHY 3ufAeTH, gar vy aneh, gadr gsior nfy|
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T8 geior fAad vsmed dfUE AT AT §, B UF I3 HI & WUS A
AT WA TG HUETHT A AT AT arel UHIT A0 &b & JA¥ 937 JfdA b,
g3 IATE B HYUA, e bl GTATNETon, I TATE, HJHUTA HAB HT Irarer FIr
THIOT|

afe M HUaTpd AAF AT o drelml GHI0T Id & o 3N JUeTHd A
AT oA arell gHIor It uel I fiw & 3w S gur wrAfhe FU F gHT @ 3R
s Qare & TAfd F & O g § o7 gAT I arer UHoT o foar smar ey

et off JTHHTUF a1 TeTHT A HATAIF ST o HIAT TS, g A&T @il
fRTI BI$ FANTS I USFHR ATAAT H&T H IS & d 3e¢ I3 & PR (S
dhd © T 3% GHI0T A I EHT @ df 3H FAT HIATE B Fhd &l

Y UHIOT WS Uy W Jg Mt mamd AE ¥l ®E T ysIvr gy gafag
sarardrer Hr fAmg @ M gg 3ab AU S HFFET & WA g g «wa @
IRY| ura: MuwRe gamion # Re & [y Y o1 gea § ¥ gl e
ghT0T, Asurea uaIor, 3uerRe usior i)

Y eI @S gT T 3R raredier #wiew W ue ywIor A & miew oA
IGT IF gAA H IE I® AT MuaRe gHIor & ustH M ARATTRI0T IAadS
gRena giad I&, UAT A T arfeu|

Tare & oy [Fad gsIon A orargl 1 gdten W Tura fadw & aRTfaar
BN CEA §F T P UM HAA 2:30 I dh A @ ot 37 T A aRRTAfASGT @,
& ST ghr ¥l

7. LA

UHIoN H HAAE & fAT Uh gar g TAAS AW SraAr X gEY uar M
TYAF H MUfY AT IT AT & UET I TYAF HIM STAT W W STar & 3T 33
JHT Qare fif BATT gad &1 a5 uT [arg IO IHT aTdS & G HFIAT AR |
IfE TYAT AN S (& & o AAS & d2a 30T gRFEIQAAT # v og &yaa g
THd & ~ararder AgET H dAYOTen F ATHITTHITOT T TIFIA0T H IJ§ T
Srar arfed b gafaa =arardier TUaa ¢a A ®R SG€ I@a €, S udor oa
FIaE & Y AW ¥ gE wIGE QO @A Bl VAT FGY S O GR-9R
HTAATTHIOT 3T TTHIIINOT =rATHT & TIHT H @A I HUA HIIAYOTA 38
HIFY HY od T

gall X WA d gHI @Y I dree JRAANT wiar WA @d @ e a
af ggd 3% @ar wfer AR T veeH Few war WRA| @ AT FEe GO
gty f FAFT, Adg @ g8 @@ @ i e # I@HT omen wied| Se fqush
P P &fd & X @, ag dree 39 fGoarar @Ry J@ fAush o srarg 3mam & ar
Tare @Y faueh & Roarar @Ry 3= sw d @A I wree For AfQ¥s Jar
uwfAsIor F FAT HIarar TRy
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HIAE F Y e ifAF 3raay gar ok i MU T F I IodW HIAT
ey 6 3ms=ar AS 3ygaT A W S

3MEA UF =it Y wrFarEr &1 ST FaT &, d: 39F gt 92 Ty ®U
q Iool@ HIAT AR |

TANA Sd TAT I d2g Y «ara A T@ar arfed 6 &ar gqemar aar HrIor
T&Thiy b AIFOT & a8t A &l

=ageid AGE g sreew @sg BAqor 3 conee AfAes, 2011 w3dam
TadIssey 5789, # Iz ufdwifigd fhar aram § 16 afe wyoral o Aafa ad fear
TAT A ST FAT UETHRIA &l =a1derd i cgarar ¥ g 38 swAam|

3% faf9s U & Tyaa ¢a T J dad AR”ASE F I@ar arfed, 3meer
g7 # i 3P Jood@ HIAT AR

TATA §d FHT I TIIA qT AR wId FAT qATaIOT Pl HFATGRIAS JATTYO
A8 A a1 ey afew wa Alerdyol ararayer d Fwrdard gar AR |

$T UHIUN H Al UH b AT TYAT H dHT JAMT fAarg @A ¥ 0@
UHION P arar gey & 3uRYfa F & g wtar @Ry 3 @ vd uer 3 SATAr
¢ 3R sy AQe wrdard TW@d HT g ¥ M cEU usl ey [Qarg uriw
®Y Sdl ¥, 3d: 3T & 6 Jg QA sy ve @y & ai v faarfea gwIor ot
ge S|

HIEGTA TAIA AIA il USRI B g I SIS Haf¥ &1 Tyaa Gar sar
e |

TIANA d IHT g M <o I@ar arfed o6 uahor wrafdsar aremr & 3 10
gy guar geor, 5 a¥ guaAr gsor, {A@muda g& & usior, aRy Saraad &
fAdengat gHaT WaAT A AuTAT FATA drer GHIOT § AT THh & Pl UHI0T § FAifh
@re A Farardier @ig HY ot T G # [gad Y a3 @l gwton & gt wrdard
A BY FhdT ¢ o¥ ATAEEE “=ITIT H JARASTT T18T & 12 F 15 UHI0T FIT §
T gt & 3itga o wrare 3 oA g9 FAET TEdET M 24 ¥ 30 AR F HUA
AGIg A8 P Fhd ol A AAHT TIIT &d AT TH AgeiRed cf@apor o
IGAT @ MR Tgaa F HER @A F oGSU Y AT I

8. MATSH B

SATATNR ARSI B NS gy Aarse H1 gAT Faga & Hiar ey ua
gt RedeRy, 3t & Aaga &Y gFa & & urd: 10:00 957 & OH 6:00 g & ik
3¢ HUREE BRU & a & BT HY| AIDA $ IJIDA H P L Pod W Fohd
t MY FrdT dH FY BT B

gfe =araray & fordr vetdR, JAfHay®, are, Qe &1 MasaT 9 Iy ar 59
Id B oABY IHATaTew faarg Hr Rufd ag garar aiRe| e/ g/ gegeargar &
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ged fod & wasm & 6 Marsa Argaec Az gT W fRmumaor o Y gudA R
q I 9d GAST ¢| $HP drdsg Ife Ataise g I aF 99 & =TT &
aIgY arddrd Bl P b & MY HAASg F F@aurd A B be & F™ifh ST B G
HATST BT I ¥, P A (WA ART| TH a1d B HATIID A d&TaA1 ART|
IT-dIX A gT T Taaret &Y a9 3@ FHIAT & ofar ARy

aIAAT H B =AWNY AGST AAT Acafhar @ge @ J3 ¥ agd dH HG
HETAST T8 &1 AV RaAF 3nys & & Iadna g7y & $IYH, ardcqTy Al
vt fpdr oY @ire Acafha dse & g F TIAT AR | FATINST MaTRar o
g dr s af{we, 3ua BT FEIE I TWE H ACIA T HUAIG TAERT
gREIfAAT & Frarada sudta & ford g har s asar g

Mg fFE AT fF@ & WAA Acad Ul FAT aid HT, Fr AJS fhar, sqFr
RPTSS I5ar & S 3MTP A H ST bl & STHBT &A1 I@AT AR

9. UHITI H HITA

fpdl T Uy ugE A & g YHION, [AAUHT qUA UHION b1 AHAIAT 4
A B o AfeT X TE @ oA arfer 6 3w faxfa € ar ad, sfa &fa
g fatfRa § I A, ®18 ATAQOr aig g gA1 I O a4 A 8, o Tare @
HYA FYI d AG T, W aarE & HYA gT Pordld HRH F gEAeT gT gF o
A8 &, DS FAIGdr A UF AUPA HIAT IE d F& 741 &, J=gqr I i g
AT & gFg cara & 3na € AR dg FATaIE gHIOT gErar gSar gl

3d: UGEATAT & gl 9R-9X I UdIoi & araurel ¥ JAIIA BT ol
R S TT UHIUT JIUa &l Tg Agcdqul d2T & 7 «ara & t@ar ok

10. #ifds FUA

frdl T uT AgE ad & AT N gwry & GF AT F FATT UHION
&1 Hifds geaua HIF gHIon H upfd & HFAX SFH HAT-HAT gRAAr I faw
gAar ofm WIfed AW cgaerR arg, Awuiga, Ay gk gwter, AIf@a muafae
gaor, Afdy 3muafRe gstor el I g usior & aRyd fGare & g #
@A g4 qFarar @Ry drfs aday fhaa geior dfd § 9 g A qud & g
A STY| A A FId Uged ERYT USIUT HGH U I, SHT UHR dgd hHA H
UHI0T oo fl@d fhA STAN|

8 Hifde Fcgd @ OSR IE gdr I R 3OS caamad A e upld &
fraa gwtor fhE ST Uy dfdd Bl

Aifds Fcarua & @3 AfAAE @ dA AT F UHIOT X HATaTFE FATIAT
#fr feial T=g cgafya syarar @Ry

231



I AT UAPD QAT FAQYST F 3T & b Y off TaIra oy ugsa da
& #ifds wemua &1 g w1F HRAGT Y dar @Rl dfd gsIoh & A, [AE
UIRT H JaAT hd &:-

A | UoT | GRUT | MH AT | WA AT | WS FeAdrs | HIHHWHIOT | RAT
gear | @ | fedms AL T IGICH & AT

gg o cwar arfky 5 fSaa st df9g § 3aa & aaRy ar wRede & i

fegend s ¥ 3R Ife @eaar & O 38 & Faar @Ry
11. W.373.79. Td S.W.THA.TH. & Sgrel

UA® qiqTadd d Aad gt usIor WS vH. H g BT Sad T AU @/
Bfced dc AATHT ThHA M9 & T F 3T FIY A Fara T FHIAT BT B

W.3ms. g, A UG —AIATAT & AfGAThd  UHIOT [AEIT T gT A
TA.SEE. F W S gFa &1 Hd: UAS =rarefer 1 I8 ff dacy @ar afky 5
3Ad ATATAT B A it gator s vy, & afgaArfha ar 3a3es F fG@ans 2|

H.W.TA.TH. A & dgd Th AIANA a THh f&a # fhaa garg @,
fraa afag smaga Puad IR Faa Rarfia uwtor &1 [AAFHEI0T var @@ sare
HIAT WAl & AR UV g b pA H GG FWDA B SPE, dgd T, HTO,
gdivsias, gy i@ ATar Aafda Ser sa Aggy g & o B

T gAD Al AVGT Pl GATH HIAT AT d ST-Sd gahior H Ffaa
O § Fraarer goT @ ST df 38F ggiol &@.315.TE. A 3R A THA.TE. # FIard
ST arfed drfes A & AHT HATAIF UdHGH sl o del

12. IrfA® fAdegor

AT U “FTITALT ARST I TS & b d 3P AIATAT Bl ATED adreor
3T FHY| 07 AAF [Aegor & 3dgug oS, [AUFT gHIon @1 AFfHAEW FAT WX
a1 gran, ufafef@ magar & AfFAE AT a1, HATATE AT J I8, SATATAY
N WS, AT H TAET Y ATaraiol & Ig4l, @A0ea gaoh & sgiar gfaat
A fpar Srar 3T ANTFTY FFIRIT F HF g AT [AII0T @A FH A PN T

aIifes MuAg IRATTA H I I2T W Niam & 6 30U 3ua qrarag &r
arfas fafreror fear o a8

13. ATAHYHIOT & “ATATAT HTA HT AT

®S TATAT T TRIURIOT Ura: 11:00 T “FATAT 81 3 & TP 379d HROT

a &1 =rareier FEleT o dR-UR ITRUTTRIOT AT U 3 o9 39d o uarg lam
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IRy ofha 3@ faare &1 Ay a§ gaar @RI a0 87 379 f§a @aa &
WATHAFAT & MUY g QT HIAT & Tg§ I (@A arfed|

SATATNR AQGT d HAT UF, Jqqy faayor, arg gH, 3fAgs aderor, Ao,
Y Yd & AR B ol @d &1 Hd: 3 FHI P 3 dral A 30dT & forar
THhdl & oAfhd =rarNy ARG Aara we7 A Aoy orma d g §, aiex 71a1s
3R TR AT o (T ©, Io TUfa A& aaar a3

a8 @mAer A ugdRIAUT T ATHIURIOT B FAeqr IgdT & A FATAA,
gucall, aRarg #rA # URfE @red, FoA uHor dA ufdey F rzay, ARPvad
Frgarer 3fE A ura: 11:00 g9 URA® w1 @os F stg ot AfAITTS AL 3T ©
dg Y@ ST Fhdr gl 9R-Y T gHIoT URfAE &rad @ogs & W ora T aRard
fawrfid #3a & 3 wrdaRal AfAaudl & fadag @ 33 & g F AqUAT H QT &
ST gl & g 3T HwIaredi § H@IRT FHGS MY BN AT H ¢US
gAHHY N-NY Urd: AT UT 30T AN T 5H GHY &7 STAIT & |

dfad ad, AAYFH YT F UHIOT A vh G gd & JfRAEHIAU B aqenan
ST Ghar & 6 Ig gHIor yffe wd @wus # fad I, Hd: FUAT grd: 11:00 I
sufRyd T8

3 dig ARHTTHRIOT Al QY-MY wrd: 11:00 I3 31a & fod ar Qarg
gery URa fpar a1 g&ar ¥l

T AP HJoId daATar Arfed |

14. fafQE e

AT TP ANy AeeT F 3MTE & 6 3% AfQF ®u F 35993 ar yuse
IgaAT AR A IR IFcAfdArd deam 3R T FaTadl 3maga g 3R 3y
nufadl &1 Mg AUHIOT H @HA| AR A Aeg deprer @HF FA A& @ @ A
3 UHIOT Bl T AT & U TATT T gar Az 30 fafds graura o sreqad
®HIHB @ A HAATE HIAT AT | 3MgHT MU=y IRIrgeh & i s @ag & &
FPIOAA I5dT & A UMD @ISl HIT el ol TG 370 [Af¥s ®U & 3yuse IEA
dr 3T 36 HSAA A FcATIUH qds & Sarsl HT Fha|

15. 9 AT A fA=or

qr 327 .U.4. 1973 & ded $O USON H dg dHAY A famwe & @[y
Ga w3 & go yWATA #& ff 97 FAY F FIrer F [Ey T 1 9w 164
g.u.g. & INMA FAAFT & FyF ot 9 FAY A AT @A T Hd: FAAA AQGT
B A T P A IWAT AT T dg FAY A IR 0q FAI A HIAT AR
6 317 udpTor F HIAard @ gH A
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gfe ddfg =arardier & ww fasrA war f glaw F @ g9 =wIrEid awvg
T feg ¢ 3% Felear, 2005 F.HR.TA.5. 4810, § ANGIT oar @Ry g
gz ufdued frar ar & 6 afe gaf@a =wrarda & ot f@snd &7 9 & a9
AT gRAT & AV AT Bl G187 S B dgar dArfed HAM ~AATdT HaT A
are®l, AT, garg FTRATF, A8T T@F T AT ~qrArefer I§I|

16. AN ddATE &1 T

TAATT FAT H YcAd gfh & urq@ AGSd eidr &, 3d: JAFA@er g3 F rared
& Aasd A9Y Ffhd FHIarar ARA drfs Tarel dF Aasa BT F ot gRaa ear
qad|

AT g, HUUY fAGI0T, A UF, ag UA, YA M, 3UTTOT Iy IS F
MY WY AT ATSH dAdThY HTA HFPeI AT ogeid H I@ATY ST Fdhd ¢ oad
AT & gTd AT &l HIA UTC & dT AT § HIGTAT AR |

17. gfae &1 AR

gAd AN AQET P Ig UATH HIAT AT 6 ATANT 3T AT
gRT AT &1 St #as FUiRa fFar o9 & 38 9 qol &Y 3 gda agd wer @
"ITor & Aot 7 Fgfac &1 w7 (@ arfh wurdieton, ugieafa wnfe & gag wfeard
T e

18. =g yrAfdd azg

1. w1 W gfdge gy I UG & arg wRe &an, gfdad & fAwg
THUENT HIAAE HIA & HSA &1, JfAYP & fAsg aie smd Had &
TS AT, W8T T HAPIY AT HIAT AW MG QU AT & AT A
gAY H HIAT TRy e H3 a7 geTdy T FfPwyd waRETI FIRoT F
AT W AL UgH U ¥ SI-Sd YHR SANATS A FHHI Seod A TT H
&y Afed| RAf¥s Aga gz § & gt av ustar & 3ufeg g arfed
oafha tE wrAfAies TRAOT JuATar ST Ear § AR AfFewm @ mgaa e
q 3 gt gaThR & [awg HIor fowd g3 aluel i o ufdge smeer far
ST ddhr §l

2. JATadr mded gl @1 AUFRIOT IAEHT Mudr  HIA1 ARy Fifs FF a1
VH 3Mdcd UF dhad TAIT Haa o £ ¥ X sma €1 I @ 3mdea
caRd faupa @ a FAradd TYAAT UT HFA AN Iy 6 AIA 17
@Arard. & 3dga &F AURIOT & gAT Ig AT Har oy & @
UENfIT FMYT USHIA H IcUa aredfas faarg & =ragel [Ausior & fav
3TaTd gHpfd &1 & X 0AT FWYT THAER H¥A o faush & Gl oy v@w
gfdga 3axy a8 X @ § Fad gfd ufdevcas @d O @dEe dmay
agr fr ST Fwdr g1 Ife od@ Rufa & Y IE 3mdea e @mie & frax fauah
& Farg adY AP FI AT ARV A gwR Wy 7 FIA 14 (3) T
3T 8 AgdE 1T (3) WA, & graras FAfAAT Uy o & 3Mdga gat u
off =@ gaY A= &war @RIy
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10.

11.

$d fAeTHY AaRA 3mdga g F AUHIT A caRa afa @wan afkd|

9T 317 €. U.H. & 3ded & FURIO & FAY I d2T &9 A I@AT arfed
6 JIer JNYEH & ggara & HS fAarg A& §, sHA HFUIEATT @ uHIOT H
garfad gy M$ gHtg A& Uz (@ T, 3FH JFuirAfa A o wfRHys gwior H
HIEAE HIA A TcU & o VG A UF HATGID hoRAl o G@erd g
ENHIT BT o1 AR

fAota 3T ey PAug Raie ur maysd &U A ORI & Sd s eand
I@AT ARy | Aoty ar ey fr AN @ Bag e wRd 5 39 aisd das
Aot I 3ncer T gr H JdIR @ S|

57 gwton & #@YS F Faad & oadt & sedwd HT I T AR
HFUREIT & AT § AW HAGD SuREAT @ar & A1 AIFEAR HI&G A7 ST
dr 3P FAAT M GAAS F AT Ig dLT O H (@A ARy fF HAYS
& HFUTRATA &1 A1 HIOT gFrIT AAT T A HAYFH F HFURRIT @ U
ghIor A1 gafd fha gk gamfad g5 ¥ s @9 dudl @ ward # (@A §F
SATAT gT fqaR HTar AR sHH HJURRATT & IS0 A FAGTD gig
e grafr|

foradY off aF T T Tm ufduderor FT W FINATS & AT JATTIF YHeH
dE BT WY Afha ggd I UTduderor gEIAd o & O ufdudiefor # gor
T gH fI@®EY 38 AT AT AATT HIAT Ao |

ifasm asd & gFrash &1 3yeIIT HIF A5 U Jaar Wed| JAWTF ARTT
areud, OIf@a ®ya, arg gy, 18y usga o9 a =% fAdF3ar ¥ Adar arfed
T gdemar arfed 6 gFrgel @ 3egIa wT forar ovar € @ew & fha Ao
gy a1 AT & T AT U ST NPT HIATAT ATEd &, a9 Idrd| 39
AT U Afhad FHATaIITF arg [AaATg a8 AT ATfed |

3MUP TITAT H TP AR Alford, T a1 aRR™T &1 FS off gwyor fea
o dl UYHA HTEY Y & AGNT Fem vd §F Al AT o gRd aY
gar ARy

ANy FARET BT @IS AT T 3T 3UT AT &l 3d: ANy HABST &l
gg AT (@A ARy 6 3=¢ @5 N erdard g o) eure A & ¥ @y &
HATAT F BT GAA HT TG &, Pl 30 @ &, B 1 @ &, 3T eara o
IGAT T ¥l

Tare AR gfaudaror By @ AfAws & @i ve ghegw gt W FE
(@A TR H dIX T UHAT U warg Y ARHTS AQGT F drg w0T
Rufd ga st & S 0@ qfr @ uT el o @@ &

=TT AT A TR FFIHAU F gfd F @ 3ITT O TG I
Ry MY @ FId A7 gaE (@Al ARA, vh AJfOT FaET (@l
ITAFH & FAIP FATIT ~AATATT HI HIY HUMET HIA A Agcayqol HfASr
GEIGE:]
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12.

13.

14.

15.

16.

17.

18.

19.

frdY oY wATd, ware, NS, HRAITF ® JUATAT AE FIET AIRY
agd 3maegs fAdy @ o fasmH wer & o wWiRA| WS U 3FH A1 Ped @
®% X T AT HUATTAT ATHH Bl A & SHP & (@A arfed offha
SEl AfAMaTd @ g dieds @AY HAUAT aid dear dared| fhdr dFTy @t
gYA X #H Af@FE Fasmar @y iR Iarast ¢ar @Ry afe s@@ 3ax
few ar T Hdard iy HIar wRy|

Aderor & fOd gArgell AUPT AR AT Hia @ I@ar § I URH &
Rfeed T aar arfed|

ST UF FH e MaTS @ Il HrIAdiel dl IHI Y AT H 3ifpa &wTar
aIfRA AY @eEy H FI gAY, AT IF gAd A Fwm gAY ;i

w5 g Aoty uiRa & Sra & o IIfa 3IRwwsE ar ggeER =arardrer
ARG @ 3@ AIF @ ey F N A P RwWOrA HIad T TH @A
fAaaar gds I8 @ear @Ry & =araray atdAa & dzai Ak oRfEfaat &
3uar vty wiRa & gar &, 3g A 927 AN AT #A 33T AT Fhd Bl
SAATAT FTATAAT FfAAIT & ggd drdaer & BufF J 93 I8 g3y w3ar
aIfed offha Ife Ik gwrw & @rig RAfG [gaor & 7 1w O 3@ RAIAT &
dgd & g UfhA &1 urad HId §F ARG wAad wI wied| Ig
FHIYATE UATE TITT HIAT US al SITET 3T §

Ifg ggraar gds @ I & S ¥ O 38F A yAads gaAraurd J¢
g ey gfed aR® @ g Y 3T 3mawgs AR wrawrat & dgd 39
I B FUIA F dE ITWIT F FAF @T 151, 152 HLOLHL, EA 47
YO, 91U 362 E.U.G. d U UTAYTAT & HERT ol darfed |

I v A NAF JIER ATHS HA TH qIY TATg 3T A AT Al Arder &
=TTl HABET g IATE ofdAT IHT o & dd ey 18 AId7 4 AL.d.d. &
dgd e o gfaudieror qot &a @ e forar S dddr g

gAA T arite f arltd gHEI oy A oted oy gIfg arar gsrdr @
TAEHIOT oA AR Gfod HMNaTd d ATCIH § drAtel At ey 3T
SAG UA & BIAC TATHI @A d I@ar arfed arfes aaaramrg & FIor g7
a ada & ufa F g4

gfg 3mg fpdr em@Er & gard AR¥EN T FAE gawd 3¥AEH § O 37 @
& FI & fav g & Qa I =wI3ay gAT S qd I gATq AT AT FH
& gAY # FafQq arEr A A1 @Ha T UH MuAT IRFaN A 39 IY A
FISAH I5aT & f6 3o fpg m@r & grdy ¥ 3R MU gE@ FI-wT A, FAT
SAAT g MY 37 g HE F Y ua w=wr [y QA1 T wdaw gof
HIA F T 3mudr gardl FIWAES T FAS gwdr & Fu A F@iew Iderea
3MAIF BT &
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20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

caraegs oRFEUfAal & dMvawreha 3y Midwrela ramer d &Y arr 151
drLard. & ded Huedr daAfed afhdl & g@T HIT g ghIoT AIT K
ST HHT &

AT UHIT & IATel & GBI AW UH & ToFe, Uh & JJaua ARQard &
UHIU Bl Th Gaq & T oadad w3ar iRy a1 Aaa war arfed|

I 350 S.U.g. &1 ARPIAT HT YA DI TaTal & drdid & a1 ot
IHFURRIT e U fhaAr o @HAT gl

ay & gy H & Tl iy § IIT HIh JUA NTRA P dR HA IJI BT
aar @y Fa At nud gRar F &% @Ade RedeR &1 faas @ ar
3MYPT =TAT TR ol o, 3 AT F ugel T & UHIO J8 Jmar arfed
arfes ararel 3T geTRIRT P HATIIF TILMAT A B

IR} gHIOT INUH HFoRATT & ngend aora 1 v fof@a sataa gy
g RAfad Ry o g8 Aéy I smar Ry & neend gwior & drardia
FREH & gy A dicad g¥ TH garg & Hiay AN g w3, 3737 o
arifid & gd|

I 309 G.U.G. & UrdYrdl H AT gATIT HIAT AR |

I 299 S.U.H. b WAYUTHAl H FRhYDH AT A AT HY oA WA 3T
HATGIAD od AT ddh dIC A HIT I8 &1 dis MR a & O dewra
FHIIATE HIAT ATRY |

g TH Marg &l HUA I G & dd gay JqNaIT rarg &l A g hel A
ag gl wfed, ey garg garfad ear § 38 a2 o i «ara 3@ar A |
w3 a¥ AfRATYS g I 7T gIwa @ wigw # f@ward gHY e AT @
Srar ¥ 3R g wEar § 6 A 39a s g a8 fowr o @ ¥ =it gama
A SHY HIA U 39 ag for@r arar & 6 "I wgar Jad & 67| 39 dXg
® 3@ gpR off fo@rar o Far ® 6 I 919 Tad § B 39 9% 59
Rrare fir BAfY # erar s gHar gl

ATANT Fdioad «Adqrad H Da FrIFfdae & @ F =argeEid TRATT
RaTSRET 3mo® A5 vadr gisde ffAds fawg &.dh.313., v.318.31. 2018
vg. & 2039, % uduiea fpar § & gamil/wiaedl ATAS F TITT 6 A
g 3QF [raRa ag @ ared sa@ 3R™eE [AEaw e adaa e
(Speaking Order) & glar @Y |

H d¥¥ A gd § WG gHioh f gaas & gAY O (@ar @ifed i
gafQa geT @ 6 #ATe T 3P Hr 7™ & g gstont & 3a e o
&1 zg Avtg & gdrar F 30T HIAT R

TP FHSNAT AT gHpIoT & ARBTAa wdardr & fOF IHT 3a™y &I
TR T A THIO IGET AT UH T § 3TA M AT F T dHT gAH
AT AeA| AE FreRar deu F FraATga: IfFaw a1 ygwr F T @
S arfed|
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31.

32.

33.

34.

35.

JA® A UF 3T gAS YUF U HOS QR EEATEN hiaAT arfev 3T gEdre
& AT afrg Afed &wIar AR TN & AT HUSA a1H IR ugarH &
e a1 JgY Al FIrarar A |

®S UHION & AFA@ g7 aar & T c@RT & F$ X ANy FARET
38 gdAdis # JA8 od &l aredd # Jua OIUE o AERT HIF 38F I
gq, arg ¥, ff@d ®ya, arg gy, dargr & 9red, argr & Ugid  gE&darde,
gfaardr areg, ufaardr & usfia geards vad aR® =aranadl & #Agcayol g
BT TH NI gadr ol ey AT AV guT g@Y H19T A I@al of T =@ |
cifess ATAS #H 31U UF, AT gF, JARASTA H1 @rey, 3AgH gfieqor, garg
ey, JIPATA F ueid SEards, garg uel & ugid SEATdST T TH HT
gaar oar a@ifed T AW guF gEy H1or A @Al A WAl VE A ¥
“rrfIr ARSI d IE Ul 990 o6 dla & 9T uy e a1 § AR garaed
P PR gchy AT § T &F I§ STA9M|

ATAQOT Tare & AHASTA wEmar & FAST F HIA & dig dMgaRe Tare
& ¥ ywtor dfea @ t@ar arfed) afe ittuorRe aarel & wya a8 O
q qUI-AY UT gHTg A& Usar @ o gbIor aRd afd & RAupa &I &ar
BUER]

8T dGH & HFGLI d Bl dIS B $H ghR Y@arar aifed 6 39 uy
ey Jd@d b Y- qrardra FREd va gfaodietor $3 I® gL oo
A9 & a1f A1 agifae I Eha @ O 38 dopa F HIarar S qd|
v fIf® & yadrer aT g 1A SHH Q@ BT HT BT SWIMT TE UH
W sl @l ¥l FAAAd f gadl, wg gF Gl dld @I g A
Edr &1 fodr fafUe & urg 30eTTpd HH HIA gdl & o9 Aiad Ry, fedr
e & g 3I™/FE @A I|ar © 99 Asarga orfUs, 37a: 309 Jrarag &
cAARA & dra Jfg FrAaT F W HA B AT F @A §F wY fAwmSa
gIdh g1 I Sa O Ig HRTA S8 W wrIfAwsa gge & e gfa
At vd HaAAY AANT e vd T SArANA ARSI B FAY A AT
BIER]

19. 3UHENR
T Agw oRgot a@i &1 3uA-3ruaq HgHal & mur ur sFH AR o g

gerd T eIy o ha & AU g & & e ga O, ysptor 3R Jmaay gyaad

& 3% YA H AT YA a1 A B GA® FT F FAfAad H FHA| I FH

memardy €fdaor T AF TwHT 3F [IAT &1 MY 0T & 7m wrA@e 3T sudpeh

fagaAr & Gaq o9 HIQ (% df &7 M UgdYd F AT &A1 H dIE SATATAT, GBI

AT NS gygga o WY ATAP TAT BT I Hhd Sl
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aIr 309 E.U.°.: 3UfSa ganger
R argad
HEIH HATAD
AU T ~ATAS Hprga
STTAYT

“T PIAEIOT B AT ARTTHTYOT |
AT AW HITPIeNTG, THATGRITETOT: | |
AT FHA (339-40)

The King should not delay in examining the witnesses. A serious defect,
namely, miscarriage of justice, would result owing to such delay.

wIIg FH WA TAIAT & gITT & aT & A ATRF QAIgar & wrJarer
& FEATIN T AT d wrIarer & fEEr gda & Ay IgAr @edr & #9ife ag
I @gar ¥ & 38 3ua wnSlifasr S & FHT A AT A U O @y aLh
SAATAT &b TFPY M USH| g AT 3T IAT § Sd G907 =1Aqrerd A /0
3AIEIRAcT B TP HIA U q@A W aAWAUU J HT gfoseh ATl A S.u.9. &I
gRT 309 # QO g gerd il WiRTl @ el A ggd ugd a¥ 2001 #
Afd & & wHg d 3.9 I5F & Ay AT [ v.IE.IN. 2001 TH.H. 1403,
& HATHS H 9 309 E.U.G. @ JAUF Upld & @I A [AERor Fgraradr Hr
serdtadr 9T fawiy #d gU AhdAe gt A oA W@ erd drAMI q hHroE,
S &g HUA WYA B T Qv T F

b TYIS BT GH TEUT K] fAWIIOT AN FIUROT A FJT §IN AT ¥, FHAT
URH ¥ & Ig O ¢l Agcayol ¢ 6 oRd & nuufas fafe e & nusa
qRada & g1 ¢l Q@ #A k9 [AURU & heg W= AT JHYD A1 Fafh aqAA A
IE FdAT ¥ 6 fa=er F daa afAgsd $ @I 30g Afda qur gars & Qe o
RS AT ARV TR gHigeeng d@ . JoIT WF, T.H3.3N. 2004 TH.H. 3114,
P FTFAS H gdlza =amaradd g Ig of&da fear arar §:-

“There can be no analytical, all comprehensive or exhaustive definition of

the concept of a fair trial, and it may have to be determined in seemingly
infinite variety of actual situations with the ultimate object in mind viz.
whether something that was done or said either before or at the trial
deprived the quality of fairness to a degree where a miscarriage of justice
has resulted. It will not be correct to say that it is only the accused who
must be fairly dealt with. That would be turning Nelson’s eyes to the

needs of the society at large and the victims or their family members and
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relatives. Each one has an in-built right to be dealt with fairly in a
criminal trial. Denial of a fair trial is as much injustices to the accused

as is to the victim and the society.”

IT @ @A S.U.H. & 9 309 & M ®yaa MY Foadt FT a1 &
Iy vd TYIAAT d AT wF ared Aar@@r & [Afdea gangal a MY smraream &
Iffiea g AT o &fga &1 @y A, 3uu@e wasdt & Twaa & ufa =arag &
saf@ra ef¥aor & ot Tow HXa & gIrdE fear oA ¥

g IE Tl@ faurdt @AGA & X A ard HYIM, dl USRI Bl FE JIHT W
hdl & 5 8P H2Y AraEReS ®T F M9 A& fFT ST Fbd &1 ATIISAT 1T 309
F 3TT P AT f § MY e ThHER G H ¥ T A & cargaRear i
HTIRIHAT A §| ATIEIRBAT & dh fhareaga @ 3fe gaar &1 96 & arssd 4
QY § 6 a8 SHH JYIT AT FU ¥ HY UG AT & Agead o gHAS, Faq
MufAe =1y gomel & NI &1 g wIA D)

USHA Td grayre:

gus gfshar dfedr, 1898 & 41T 344 & HIARAT & Fodd Hiad a1 T HIA
& oafs & FIfT grgwra U411 IE AEqga wrawra A 0 A7 AR 39 wawrd H TaS A
Jafa & RAFIfAT 13 & garg ad S a3 ar gus uftear gfgar, 1973 & arw
309 # Hod: 3P wWagrd & HARF @rferal & g7 gfafga & mart gy gdefor &
e, @relh & suRUfa & Tyaa o fAdw wRer sfAfef@a v s & 3raegsar vg
Aodd HIA I AT H AR & gAT HA W AASA g @9 q I Aauat
Fr FIAANT Fa & afs & garfea &I aam)

TN A & WA gadd, A g ar fhdr Kar & wyaa a7 63
S qYr AFRAGHITOT & AIE B WA FT URT 309 H FHI-GHI U HAMYA fhv 10|
gaara & moufas Ot (gwtaa) sfdfaas, 2018 & FMya 3u0d 9 309 &1 TOEY
fAFrgar § -

T 309: HAATE P Jeadr AT TANT A i Afh:-

(1) s g a1 Qeare &, srdarar gl oy arf@ar & oder & s
de fea ufafea & & Srdaf, S as 5 0@ SO A, S d@ag RA S,
ST 37% 39T G & Uy TAWT HIAT 3aIyd o FHAS:

q¥eq SId Sirg A7 fIUiRe HRAT gus Higar & aia 376, 376 &, 376 @W, 376
g, 376 1, 376 €, 376 g% AT 376 9@ & FNA A 3guy @@ gaf@a §, g I =
fa=rgor, 3AT-u w5 FA o1 & ai@ § & #AE d MaT qu fear S|
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(2) I AT fRAr JUUY & AT HIA AT AT & UIHA @ F Ut

IE HTaTE A1 3T gHEFA & 6 FE S ar e &1 oRe wIar geadr w1 fGam

Sy A 38 FWT HY QI S @ gg gHAI-GAT gX 0@ HRUT H, S d@Ig f6A

SN, R AIGAT gx, AT g5 b AR, 3d4 AT & o3 fFagar g g gast za

Aeddr a1 TITNT Y Fohar ¢ 3T Ifg #f@gs df@Rem # § A 38 awve g gfaufla

HT bl &
wg B AR fhdr FAYH B 3@ G4 & FNT vH FHIY A Uge A @

I¥E Hr g™ & oy 31FTew # ufauRa I s
uig IE A 6 oig @rel gy & ar sadr gden 6F faar wyad ar Fgoddr

HIA B AN AV w0l & &, S d@ag By JIA, A& & I
oig IE M 6 P TUT Fad @ ydAd & a3 AR A& AT Sy B ag

#fAgs <afs @ 3@ W HRAN"T BT F@ & T grafg guegy & RAEg g

cfia ®1a & gAY Fard|
g IE A1 T -

(@) ot aRFEAfAAT 39 gad & @[IFor & WX ¥, & [arg gedR & 3gay o3 His
TJIA AN AE fham FArJIm;

(@) g axg & fod getdrR & Jfad ol =g =nArag # oI g3 ¥, TYIAA F
MUY A 9,

(IM) gl P @l SAATT H 3uRRIT § ulg USTH AT SHB AHAGHT 3UTRIT AG
T FY¥AT UgFER A A FQAaw gl Fmramam # suRya ¥, afea e @
giieror a1 gfaudieror #3a & ford dIR A& §, 99 =ararey, afe sfaa g@ear §,
el &1 gea gfen ar gfdudem & AHf¥FH HIT gF w@al & HYA A
FfRfIRaT HYm qur 07 ey wRa & FGhIm @ ag T gAst|

TOHHIOT 1 - Ife Ig Tee A & Y g’y grey utg oY forar oam € 6 & gFhar ©

fF 3fgs a wuuy frar ¥ 3R I8 g@wey gdid @ar ¢ & gfdgwor @ o sfafks

ey urg fpar S g@ear € Y g8 ufavwer & oY R wor aem

TOEHIO 2 - fFa I 9T B TYAT AT Foddl HIAT AR HAT 1 FHar &, 345

HAad FATRT ATHA A HFASTT a1 JHGEH g @Al b1 fGAT ST R
gy 309 &.U.4. 3uufQe e & wyaa & gey d gy [@fe § va [{dw

fafer & sroma F RAv fR¥fATHE & 3Fdad BT T arer faTRor gy o oo A R

Joddl A T Y S & T IHaw:

AT ATA I ¢ 5 udd I T faarer & ea ardarfear fa ufdfea AR

STl IEM foheq a1 309 I URFewar it HIA & 6 Fo U INHFRABAT & FHAT §
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Stel Ay Hdafedl &l §Ha F @ M SAASTT B HrIAredt B Joddl HIA AT
TIAT HIA N MaIHAT US| JAMW Aeq “Foadl' dAT “FTYIA" AT U TH-GAY &
I U ggd fhd SMad & Oig 3 aldl & AYT TE HdT ¢l HFedd! dId § dredd
gaTcadl AT d% & oY AF 1@a a1 weufag a1 @ g, Jafs ol srdard &
I I gRad Har & Hmdard AdRg & 78 T waa g aRg xar § B
HIAAIRAT TH aX URIH H o1 ghr § FAa9fh @l AT Foad &I Ig 3Ad HEA &
ford ugsd fear arar § 6 fed wrdard & ue w@d meafg A oA g R Iw
el UH FE g8 A @y guea # F9 @ell sufRyd ¥ R @ew uRw @ gdhr §
aar A gegwr et & ufauderor & fF gay v AT FIAT §, IT T§ ATAT AT
fp ufdudteror &1 wrdardy I @ gH T ol @ WA H wrdarfRE og momddr Ay
ds & fod wuffia fvar o731 ¥ g, sarexor & dik uT Ifg Agd [y & e s
NRT HT GA S & J¥ar FRIHT H d9 g3dard & HRO AHA 37 G g® AE
o @@ ur dr §Qol wrdarfRal 3ad IH F @ Ut dr FFASAT F wrRor fedr rdr
Y & OF geadr w3 § I3 M7 Q@ g A& A a1 GHar § b wdad 3
o gH T AT TYAS UTHA F FIUY U ygrd ReIr Smar § vd wrdardy o
SIATAT G GGl N TRIT 3@ Foadl & Sar gl

g 309 & IHdId RAIFRAFR:-

Ig TAUT & 6 Tyara fopdt off uet o1 ISP FA$ AE & TT AT uyara frar

ST =graray & fFawfRER o [T ¥ w309 # O Uugwm A

“HIIM /ST /I (Shall) IAT “HT THaT g (May) afFza 3aT & T =maraa &

3qASY  TIAFIRABT & Add H¥d &l faur@emm F ar 309 & 3Jdad  UAsq

“HYIM/STAAM /I (Shall) &1 gArer AFAfAf@T 3nagat st g fhar §-

1. e Srg I fFare & sdafar Ta-ufafea sl & i 9 g 5 g
sufyd arfaral & aftem A€ & Sl se% 39T fdd @ Ul hdd Agdg RN
g3y & Tufra foear srdem|

2. qIXATg gus gfear &r a1 376, 376, 376 @@, 37671, 3764, 376 €®h, AT 376
g q gafaa gudl &1 Farer afdder g3 wiezd By o & arf@ @ o arg
&1 3rafe & fiaT qu fhar S|

3. Sg arelt sufRya & da 3adr adian fRd Rar Tyad AR a8 ar Jrdam yyar
Hodd! HIA B AGY AT FI0T & f@ar, S d@ag BT FArIA, A& & ArAIA|

4. PE TYTT FASR Al fhar smAam J9 d& & Iz g ad &1 Gar snar &
gREUfaal getwdd & [IFor &F g

5. fordY geTdIY &1 Tosy/ATATGH f 31T “WAAT H TTIAT, TIINA BT ATUR AR

BIam|
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SRT JATt A gt A WET AHAGA & FATAA $ THTT FHSAT Tobe fa=ama
A4 &1 sg®r gRomA @Y T gard IATaAr Td @Y UBR F IUTAT b1 WA BT 3
GHTTIT &A1 & Fdhal &l Ig T & @Tag Fgered &7gla &, safad dqol weg &
Jffrerga & Al off g & [Oeg & aRoTHE =aramard & aredidd d2ar & grg &la
P gIrg H 99T ST HIAT

g 309 FH 3% afoTd wiagra MAgd UHfa & & T A A R[ERe =marad
3AH SULT A& B FHAT ¢l Hs G “AATAT d HIABIGT gue] H A& & AT
afieror yrar yfauderor gof A€ @ war ¥, @ @y d swwew afdRke g
gdreTor rgar gfaudieor & 9Tl fod @ oY TAWAT A A Fhar &1 afiefor vy FAf@®
HIAY 9T Hoe fod & oY ¥ufa A& e s @dar 1 s@S fod wwor smey of¥e
A JdGIg HIAT IJAIF [N JT UHR gIRT HTe G & u¥ &1 T aq@l Sl &
dd U TJIAA BT Td1AT AT BT TR & AITOT & qEI Pl BT ATeV| 3GIEI0T &
Y geTdT ar AQgdr w1 FA U A F Y T I AT 3P FAITOT T U
A BT ST FhdT &1 Y & 917 309 & IMATTS WaUTd & 3Telid A JfATHr &1 377
SATAT H IET @l 3T fgd & a¥ TAIT &r 39 a8 &1 8@ el d szuds
SAIAAT J b AHA A TIROT 1Ay A q1eg A ghal A AARAT@T FA Fma o
JEJd: BTHR AIMS &l

A%y qlietor AT HIE & g gfdadieror & wafd 6 sma g & 78
AT @ VT BT AAANT STAAA FAAAT G Al AN . gaad 7159,
T.HTE.HR. 2015 vH. & 1206, & WA & QrFmgar afdra fear o

“The trial courts are expected in law to follow the command of the
procedure relating to trial and not yield to the request of the counsel to
grant adjournment for non-acceptable reasons. In fact, it is not at all
appreciable to call a witness for cross-examination after such a long
span of time. It is imperative if the examination-in-chief is over, the
cross-examination should be completed on the same day. If the
examination of a witness continues till late hours the trial can be
adjourned to the next day for cross-examination. It is inconceivable in
law that the cross-examination should be deferred for such a long time. It
is anathema to the concept of proper and fair trial. The duty of the court
is to see that not only the interest of the accused as per law is protected
but also the societal and collective interest is safe-guarded. It is
distressing to note that despite series of judgments of this Court, the
habit of granting adjournment, really an ailment, continues. How long
shall we say, “Awake! Arise!”.”

3% AIYETEd A ITIdH AT g AT & s9F g 1At # wrada I sma
g oo =rarag & i =rardiet # Ay & gfa @ oRarfoa &@ & [ o
fear arar |
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T 309 & fghT gige & HFER g @eh Ui § d9 dwag Y e ared
Ay HROUT & Qarg Hg YA AR A HAT YW TIE FT @ GIH AT fAQqw
B0 U & TATA B HFAAd HIAT &1 AT HRI07 1 &, 39 @ & A garar aqay g
fhd tig®d TWEa: &fid &Xar & & Ay @ror @ ad & 3w (2) & Y 9igd
B GUS (F) dedl ¢ & gl & aRFEIAAT gty & AgFor & oY ¥, & {arg :$
YA AR A fRAT FAIM| P ATy IE & 6 el uaTH R geaAr & gargHra
HY Fhdr AT 3T 3T T hdl AT IT PSS FeT dhfeud cIaTAT HI HdT AT df I8
fIAw FIOT AE T THar &1 3EEI0T & AR U IR AIF gHFAR g fRAT wrarada
do7 & oY T Aear § O 58 AAY FROT AE HE ST FhdT § Fhifh 3T T&TRR
AT A A AHAT AT| T&T ATAD Gar, HFAH & FIOT G&TFR & 38TT @A e dr
AW HIoT ATAT ST FhAT ¥l TLIAT FIA w7 T FA Srad @t dRor F A AREA
g TfeT 3T T & ueTHrd AT tolisT fT TUIATE AT IUST ¥ ScUcd Bl AIfRUI

A, 3ULUTT (2) & IY gigh & WU (W) & HFAR [HHT gaTdr & Tellsy @i
fpe 3= =TT A IET AT TYASA I MYUR A& @M SHH drcyd Ig ¢ 6 Ig
YUY AV FII0T A § Y F A FrIad & TUAa Far |

Ig M sea@AT & fF dfe TYTT U@ FHIAT UHBR N AJWAR J TR A1ATAT
& fawfRst ot muRa @, 3@ g aioar 3mdga & aregd @ f6ar Srar maas g
3% 3MAgA UT 3ded o FOfATd sararery frE ot e fhar Srer arfeed

I 309 H AE P HbAT & (May) Agcaqol &T & & 32T §g Ugd foham
aq % -

1. SATATAT d@Ig Y AT drel wIROT F Sig a1 fGaor & gy @ T g
AT Foddl HY FHT |

2. Sigl 5 @eh Fmarerd A sufPud ¥ fheg ety A IHT g
sufeua A8 & A1 USAR AT IHHAT AHRTDT FArATTT H SURRYT & uig @rel & glaror
ar gfaudietor &g JIX A8 ¥, A F@awad, I 3T gATAr €, @iat F gy gdego a
gfdudieror @1, S o RAfA @, JIWGRS gara wa gu @el & sya & JHfA@T 1
ghdl § a9 U MY UIRd &I Fdhal ¢ oar ag sfaa aast|

QUM (2) & AATT FATAT B HIarfedt B TAMT A AT Foadl HIF @
awfeER uera fear orar €, J@ & swrwmaw 5@ 3mads I sfaad @@Emmar ¥
AT Bl 39 [IIHIABIN BT ST AT T & o &6 TaTddt & qTd H voydelr
IADT HIAT AT FIW ATcAQU! Ig & 6 TYAT A1 Foadr fFT S &1 IR
WaUTd & TAgS U{gHl @ AT § g Wed ;a6 dd: S@AST g
HfxgH, Nigd, arelt va gansr & Rdl # GITT gAAT AT 3MTID &
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afe <RAgyuar T ¥ AT AR B 51 FFar §, W TR &Y aF TWHeEer-2
30afd Har & 6 gihgd Aradr & @d & I S & ad i AE S FhAr B

I . u.9. Tg a8 Iardr & @d fir qorar d3a3 FH Fa @It av o= foear
ST 3Maed § Uig «araraddl g @d f o & fod wrfda gl & waa #
@ S gFar &l gy &b (qard) & @aa d =araray o swfafauifka o & g
iaral g e H1 % digT U FAad # sufEfa wg RT3 @At & wgEu
iU

sfafaoifa @d areafas aur cggsRe @9 arfee, arfe =g ggarR ar aref g
37 AR & =arag & sufyfa araq g2 cadl & gfagfd & @d) s@d w@da T
Y, WIS <Y, Shrdd J1gd T Ifad JAT 37T dId of AT 3maTyd & s S arfeu|
gfp =ararad ¥4 3T Adaal & yfa off T FFar g, sEfed wd #fAufta a3a
& 3folral @dl BT HTT 3Hh I H wrAarE gAT grg & ford gdadi ad W g g o
e &1 Ig ot 5 wat & "@eg A Y S & gw H, .U, Hr 9T 431 F ATAD
# @d JHa H AT ager I a1 Fha F

Ig wad fgar anan FAgcayel § 5 wd & dgrm fHr ad R{Ewer & oxywa @
Joadt &Y ara & adf # F TH Ad @ Fha ¢ fheg I§ waTyd A& T B Ig
THATT AT @ AT =g Ad M JAANWT AT F@heah § A 6 3Agsd 1 dafhad
sufeafa &g fAder g, ufiem g @A WA FId wyar e

A, T 3TATF del & b @IT d JARAANT B sa it ad AT g979 ueT &
fasg &1 =araag, gffa e arelt aRREafaat &, e e swfvarss & sgquiFafa & ar
sgdhr 30a @ @ell &1 gderor A @ war ¥ oA AfRgEd H sufeyfa g @ ag g,
MEA UX WA AWM HT bl 1 3T FIY #A TATAA 3Td ~AATAT & AT
s fa. g@nwA, 1989 fh.emd.S.1971, & radd foar s adar g

qdifas Agcagol s (2) & A uigH F WUS (A) F HIANT FAIATAT B
HfgdT AT gsTHY H HFURRATT Hr AT FH H¥AT 3AG HEAT A HIA d geAT A,
HIATE B HTEY A b FIHR@PHT fGIr oam | @arEm dii ov fRE @l &
3UfeUd (g U cIffssh ~AaTad & AT Arafaf@a oRfTydar @ gadr & -
(i)  AfAgE qur 38F ARaH Al FFguRyd
(i)  HAGDH qUT 38H JRAGH el sURRYT § fheg @meh & gfiem HIA & T dIR

ag gl
(iii) FfAg® ar sufya § g 39F afad sguieyd g
(iv) Afrgs squita ¥ feeg 39 3faas sufead )
(v) AfRg® qur saw ARaw aal Aguiead &

SU.E. T 9 273 & HFAR, @eF [AHYS H 3ufufy & Wk F9 38 Iafew
sufafa & Fffgfs ¢ & 718 ¥ 38F 3w & sufRufa & foaar srar oo wa:
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Sta HfAgs dgur zEE wfad QA wguityd & A =wrwEd & ourw wRgE M
3ufRUfd 3utg HY¥A oG aoe SN HIA & Horar HE Ahey A& & uig Ig M
Sea@Ag § 6 afe wfgs & sufufa & o d ae ard frar arar & & 3@ fGais
& FFuiRAfd & ggu & gRcgg o ARARATT wan sRa a& @ @ a9 &
ATAYT 3T SAATAT Bl “AIALed Tod fd. F&a augor vd =3, hfdad Rfasa .

455/1950, 3T fGaATd 16 AU 1951, (1951) o T (ATI.) 111, JTeldwaAg Bl
(i)  HAGDH qUr 38H JRAGH el sURRYT § fheg @meh & gfiem HIA & T dIR
RS

Ul g H el ANYEH JAT IHHT AFYID ardl IURYT a1 § uleg @mefr &
gfie ®Id & d JIR G €, sgraray o arelt & gdiem F Y S & wROT @
CHd §U TYIAS HFATT HYAT JENRR HIA & FI9 A fIIHABIT &1 gAIIT FHIAT am|
Ifg AT B Fg AU & S & 6 g dRor gibgd T a1 uatd & [AITor
& Uy &, d Fararad @rem fow Sar Tfra #T g@war &1 0@ @rRon, [Adw FwRer g
aifew, Star &6 qd # a9t fr o ghr ¢, fheg @ F gd wF wRor AR & €
AT TIT &R/ ARG & G0 @ 3gd &, a9 AT B e ufshar sruared gl

afg wfgs suftud ¥ fheg 38& sfas faar =l gihgs @ror & aah &
fATETor HIAT HENHR HIT & df SAAAT g FIH Ugel AHYDH ¥ Ig§ Y1 A1y
fr ofqudieror &g #= gz fpel =g 3w & Ags 3G &1 geod T AR FHYH
PR HIAT & dl Ay AAYF & @Y Fer @f¥s dar wivstor @ @AfAE ggaa
3UAEY HUAT GEATTAT HIIM| $HS g W Ifg #fAgsd 38 qd Ags 3fQad & g
& ufaudieror dUa g HIT IEAT ©, A SAIATAT AU U@ FH 5T HETT I @
fATaiq@s sea@ HId §U, 38 gfAudieror & JRFHRT A GATH BT Gham JUT HAH
HIAAE TG JTET I

ACIUSYA 3T AT (TAIfrIT Ws) & gy Hg AT fa. Aaquey sy,
THAAIMIE 5816/2018, MU faald 08.03.2018, & A A, ufauderor & e, fQaHr
a @rel @1 3 gfagdaror FIa ¥ $H MUR W $HR &Y fGar o & e =raag
aret & FyAT & 37 FT A A for@r @ & @ Fu F @l 38 w7 @ &1 Ao
SATAT I AHAYF F gor wAw B F gg gEy ARawr & AYS BT Aedr
caY ARGH H AGH YA @ FHX YA U, AT SA1ATTT gIA 3BT GfAudefor or
JIVERY gamg &y I 37| 3wg =graad g gfaudieror & HAR™/FER o gATd HIA
aur @reft @ gfagdieror & fd ga: T HIA F FHT HIA P I B IFFAET HIT
g0 g% JAfAUIRT frar arar &% -

“The reason for seeking recall of a witness must be bonafide and

the accused himself should not be responsible for creating a

situation where the Court is left with no other option but to close
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his right to cross examine the witness. If the facts and circumstances of
the present case are considered, then this Court is of the considered
opinion that the applicant has failed to make out a case, pointing out that
the cross examination of the witness was left in the mid way for the

reasons beyond his control or beyond the control of his lawyer.”

Jgel AANB HGH FRT . IRT F°, 2014 (2) IR.HA.ARX. (BAFA) 54, &
USd Ud RAON 3T =q1ATAT & ATHS A JAHGD & H¥gdr & yguieafa &
AT g HHYD A Af¥E qar @ yf¥adr @gs HIA &1 uEdg G@r aqar| wAgD
g IE ded U AR AT 7 A 6 i 9 ugd & & 3Rad @ ge €, ava
=rarad g s dar @ fags afad & Qarsd & @ ad o ared €1 fREwor
=TI g ufauderor & ARABIT GATE HT AT 7AT| I=T “ATATIT g SH 3MEA Dl
FgaAfea #Id gu af@a foear arar &6 -

“The Court has done what ever could be done in such circumstances. The
appellants were represented by their lawyers, but the Advocates retained
by the appellants refused to appear and cross-examine the prosecution
witnesses and on the other hand, accused refused the offer to be
represented by a Legal Aid Counsel. Such conduct of the accused or their
counsel cannot be countenanced to defeat the due process of law. Such
conduct was intentional with a view to scuttle trial and to put the Court
to ransom. Fortunately, the Court has not fell prey to such tactics of the
accused or their counsel with a view to conduct trial of the present case

without delay.”

3UUD AAA TES: Ig gid did & 6 31f@gs o Rvs gfafca o qa
PR & vd AT H IE ¥ ¥ 6 gz Iz glAaf®a s & #@gF wr uah
gfaten &3 & uITg HTaT 3Ty @il ~aaey 39 afs gwaar @ glafca @
U fJdey ¢ weg IE gz 0¥ fAdHey o G gaar & a s@d gfdudiaror & dfABR
AT TRAT ST WHAN Py FE AT (gafe) & AAA A Te JaurRd fear aar §
for:
“Thus, where the accused is given an option, but if the same is not

availed by him, then it cannot be said that in every circumstance, it is the
duty of the Court to appoint amicus curiae.

wh Heg uRFfd da off 3o @ @adl ¥ o9 #fAgd grr Agd rfamr aah
& gfaudieIor ¥ PR A ¢ IR ITe ufafdf@ca &3 & v g @ ada sfQgwr
fAgs fear arar © ryar fAfde dar @ AfQ¥adr sudey AT Siar &1 38d oA I
dafags H¥GHT F AT G AFHA P dIR HA & a3 T>ara AW fhar aar g, a
fadr fFEa g@ # ufduderor @ $hR fhar A1 98 A egd & AT A AHRYF
3T ¥ garcad! UhdA WX 3URRYT @1 @ uafad @eml 5§ ded F STudd Sarardad &
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SATATET GPT Hell @ FAH 757, (2011) 4 va. & . 729, & HFEI0T AT S0 FHar
¢, Sad Aergar feed gfawfea fear war §:-

“If on the next date of hearing the counsel, who ought to have appeared

on the previous date but did not appear, now appears, but cannot show

sufficient cause for his non-appearance on the earlier date, then he will

be precluded from appearing and arguing the case on behalf of the

accused. But, in such a situation, it is open to the accused to either

engage another counsel or the Court may proceed with the hearing of the

case by the counsel appointed as amicus curiae.”

Ig oOTdey § 6 u¥d AT WX MY TS AAFR TaEU AE AN ST FhaT gl
IV AT JIH TYNA FR FF T & ufd sgrardy adt & vd gya Ay
ufdudlen &1 QAR FAEET: FATE A FA Frar fheg IE vTdd fedr fAfa®w
wraara gir gAYT Fg &1 Ffe A% gAlm FRor A& gty 7¥ § R aneh sufewa ®
ar ufdudieror &1 ARHIT ggell ¥ & Y FATT FA T TT S AP A&

Ffa Rt R Feggdar wsg, THAHLIR.H.  5212/2018, fAvtm  fidlw
04.07.2016, # AU 3Td =ararad o FfAAUIRG fvar .-

“It is true that right to cross-examine is extremely valuable right of the
accused in a criminal trial and ordinarily the accused should not be
deprived of the same. However, there is no law which Court not to close
the right of cross-examination on the first date itself. Unless special
grounds are made out, the Court is not obliged to adjourn the case simply
to suit the convenience or inclination of the defence counsel, under the
garb of right of the accused to fair trial. In fact such stand is against the
spirit of section 309 of the Code of Criminal Procedure, particularly

second proviso to sub-section (2) thereof....”

Uh g HAET HRU Sl AT & FHET 3 & Fa9fd JfHgd qar s
FRgd aar sufya § dAfea sfgwr oRafda g & @ro aafAgs afRaw arf@ar
& glieror g I A ¥, oA Ry A Fafags yfQ@adm @ Ie waf@a ¥ oaw 0@
;AT A @A & wdeTor §g dou¥ @l AERer FmaEmery vd oRfRfad # wyaa
HFd A & fad 3nag a8 &1

ACIUSYA 3T AT & d@F 3. HEIUGU T, 2016 (1) TH. W.3667.04. 10, &
AHS # ATT AT 24.08.2015 1 FAdAgh HATH g UL 02:35 Tol TUgell X
qTATATH TEJ B SURYT @iETA & ufdudieior &g v AT & A B #A H A
3 AT B FENGR A AT 77 TG e FAIT QT @ S F T 0T fed fAa
fepar aram| fgATe 25.08.2015 @I Ga: HTAGA & ACIH @ TH AG &l GAT U 6d S
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g fAdga frar arar| RERer &rarad g Ay FIA o AT AT @A ;YU U
maga @RS HY Gar a1ar| 5@ usard HfAGH & AQad g yfqudieror #ya & Har
wY fear aram) #fAgs @ g@ o X 3EF g A gfdudiaror &¥d @ AT T AT
| fauRer srarad g el 9 gfaudietor & segw T A AT FH MCY A
gAldr 6T S U 3T SAATI N UIA 309 (2) &b GG b WEUTA () b oAl A
frarter =arad & g Hr g A )

SATEIAIE 3Td “AIATAT f d@aA% qs a Rader 3 373 . 3.9. a7, (2013)
7 3MT.E.3MT. (RTATS) 3467, & ATAS # fAFargay yfAfAaRa frar &-
“Moreover, in a Sessions Trial, lawyer is supposed to appear after
making preparations and they are not supposed to accept brief on the
day, the case is posted for evidence. If client has taken a chance to
engage a new lawyer on the day the trial is fixed for evidence changing
his previous counsel, Trial Court is not bound by this arrangement and

will be fully justified in refusing adjournment on this ground.”

Fa: afq JHGH g7 g AT @d g N FAafAgw f¥adr gaas aiw &
Ade & [gd a3 &, a7 W@ 3RgH & FaRghe & wraR W & I FFArd TE
fpar S @®war ¥l
(iii) #fAg®d suRYa ¥ freg 3faw squiya &

Stel gD sufeyd ¥ fheg 3@a 3fQad wquidya B, ag qraay & g
cuar arfer 6 awfad g gufRufa araq aarar orar #Ror ¥R¥gw & [gIor F ar
g7 A 9T 309 fAAua: gafey HIA T F Aawm @& 37w FmImay # grd @ar
TYINT FHIR HIA B MU AG & Fhar &1 Tg JEAd ¢ & 3fad o 75 g §
5 gz ag gAM™aT &Y & sufPuyg e & ofem qof & o1$ B Ig off g & &
Ay AfQadr & gl ar =g A cArgwRes w1d AAEST B TWAT B S w
MR AL A FHAT &1 ATH & =TT FTT A A g F o e 37 HRaH I A
ddeg & 6 ag @el & glen g dofous cgawar &Y va.5f. & fa Hawid va.
frgs, ward. 3T, 2001 vE. & 2028, & AAN H ITWAA AAAT H N =graredreraror
H s F 57 ghR H FEANTT H HAT FT § ATelgal HIT T 9T fhar & 5 -

“If the Advocate has any unavoidable inconvenience it is his duty to make
other arrangements for examining the witnesses who is present in Court.
Seeking adjournments for postponing the examination of witnesses who
are present in Court even without making other arrangements for
examining such witnesses is a dereliction of Advocate’s duty to the Court

as that would cause much harassment and hardship to the witnesses.”
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wg A, dyary fe (gafe) & AAS 7 quia: TWE ®U § Iz ARAUiRa fear
aar T fQadr & arglaar e off Hrag o @fRar &1 9w 309 & FAGA H IHAR
HTF & fd AT FROT AT & FHAT ¥

B AN, TYAA AeA $ T aRE FIDI A FFUATYAT B HIROT GEJA  fhaAT
S & AU, 3T SAGd & FHU [ardt @ #0757, BFATFE Rdftda b
1097/2018, 7ae fadier 21.03.2018, & A #, ugel ARy & =waaay gu fgez
afien FATAGT BT N 718 foheqg ufdudiem & =g e & Hdga uv AT T fear
AT TATcadt AfY oy @mAEer 39 U WX TUPT &y fGIm aar fe f@aw & aard
a& &1 g 3memar fAf¥ ox wyaa @ wmuiy oy wne a6 aRs afadr agy @
arey §1 o =raray g ufaudtenr & 3AfRQER A At & I wam 3=T™
QAT A fAERer SgrAray & ey A g FId gr Ig JWAGIRT fhar f6 T g%
dead X 5 3fQad @elt & ufduderor gg sufeya ad& &, wmaen w€fag ad@ fear

ghdl ¢ 3T “grarad o oferd fear -
“In the present case, it is not stated by the applicant that on 18.01.2018

when his counsel was not present, he was not in a position to engage
another counsel to contest his case. Therefore, merely on asking that the
counsel is not present to cross-examine the witness, the case cannot be
adjourned. The trial Court has committed no illegality in refusing to
grant adjournment under these circumstances and has rightly closed the

right of cross-examination.”

TAT 3. #G. TF TH.H.IR.H. FHHTS 9024/2016, U RaAid 13.12.2016
(8eIv #13), & tsh H=g AAA A, AHYFH A Ig 3fAcas fhar &6 39F 3fgsdr & 713
¢ dur 39 G suftyad adl & @ddl JfAgs a 9 ar FA a3 F¥aw & Ags
A a & W wfRgd & sufeyd @A & gIrE A HRYF w @I @ah b
gfaudieror &y & gt # gor aAq1| 38 wreh &1 ufquderor fear M gouarg @l @
3= #Y fear arar| garqadt gshd Ul @il @ g g A S arad U mdEs
3 WMYUR UT UEgd fRAT arar 6 AAgE & H«Qadr wew @Ay A e 9, 59
fIaTor =Aey F ATASR BT I Iwd AT g1 91 309 & 3Teltes H fa=ngor
AT & A Hr gy & 7|

A TAIA A6 o S ATEATdh PRI gl AT, Sl UETHT AT 3Hb HTATDT &b
fAgFor & oY & 3gEIwr & forw, ArFer rfQgwr & Ay & nar o w_fAg A
Fhdl § wWg v AfT #A o 59 g 6 ey s9 aid § HgE Ad @ o & 6
TIAA & foIT Mg HIA drell G&TRIX AT F fhdr =g JAfRgwr o A& 9w gar 2,
dg d& “ATAAT TITA AR A% B DAl ©| 3T FeH A FoTerdig 3Td 1A Al
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e gerg &, Srer =arardien, 1997 (31) sTEEE o< AT 285, adfad foear s
o

Hfgdr & FFuiEATY H1 g d Frarad JFGD A AT § R 3=y A
& AGRE &1 gArd i HT wHAT &

HAGHIMOT g HE I AATT & AL g 30 o S & 6 Fug udaor
sad yguieafa & fear orar §1 9w 273 & el H FIMW Ig neus § R owew
HAgEH H suRATT & o 1, Wag FrAay & & I nIgHT A8 ¢ 6 ag AHYH
& fgdr H sufRufa & gdlen H W FRaw & FIag d AT W & T
glem uH HY| Tg AGH F ddey § F as FarImey d suRRya w ik el &
3aRYd g1d & 38F gfietor gg dcul IR

30U (2) & AN gigd & @Us (M) & el A =g HAYH Hr sufeufa

gur 3ad dfad K Aguirafy d geg ofer o afAfafea v gwar &1 a& Rea
Ffad & 3wdg U ¥ HF @ g e & Rafa & o aog @ ¥ 5@ d99 A
gaas @ a5g 2014 (6) #HEH. 653, d FHS HA AFH 3T AAET A TS
yfFfAGRT fhar § 6 gurg yf¥adr & srguieafa A, suffya @et & geg oden
FfFfAfET 33 T AarRe =aray & Tad J& A S FhdT | 3T SAATAT A TS
A urar 6 IE AT add @ B @Aawer =ravay gaig & yguieafy A wfvgs &
fa%g are @ed & HFATT I Td sH GHT H suUen @mey HfRAfAIH Hroarw 114
& TEid () & uRuew & =aRs 3w & fAwg AT adl & a1 gad &1 3=9
A A ufera fear b -

“What emerges from the rulings and the provision of law stated above is,

the Trial Courts cannot be found fault with for recording the

examination-in-chief of the Witnesses, who are in attendance, in the

absence of the Defence Counsel. We cannot lay down an inexorable rule

that, the Trial Court should not even record the examination-in-chief of a

witness in attendance when there is a Court boycott, for that would

tantamount to ignoring the mandates of the Constitution Bench of the

Supreme Court in Harish Uppal’s case (AIR 2003 SC 739), and may even

amount to contempt of the Orders of the Supreme Court. It will be wrong

to say that the Trial Court will permit inadmissible evidence against the

Accused in the absence of the defence, for such a presumption cannot be

drawn against judicial officers in the teeth of the Illustration (e) of

Section 114 of the Evidence Act, which says:

The Court may presume—

(e) That judicial and official acts have been regularly performed.

251



We trust and have implicit faith on the wisdom of our Judicial Officers,

who are manning the Trial Courts in this State.”
(iv) 3ffgs squitya & feeg afasr sufera &

Tt fATH geThX F AEAT T ATAS & IROr & ATAT HIAT §1 FI db R
J=ger g & Far Srdr, IE IUYROT 6 Tay § 5 3AR”adr F ueTdr & [/EY o
wrd fhar &1 gt w273 @GS A sufRAfa # wew & APAw@a @ 3neus
gardy ¥, 6T off, arwr gz ot 3udfag oI & 6 S8l #fAgs o sufeufa @ dAfdghes &
g & ar arew fawr & suRyfa & sfRfaf@a & o awdr

Hfrgs o sufeufy & sfdghs dud. & aw 205 @ 317 & 3idad & o
Pl &1 39 ATFHAT FH =g Ff¥aw Hr sufRafa & a@eg & 3fforaa i srIard
BT bl ¢, =ararad #AfAgs i dfhs sufeufa dg off Ady & a@ar B

afe wew AT & & dva gewa g ¥fAgE & sufufa wofea @
ulg AAYS JquRyT &, O AT A& A FAAE H GHAT &, Ife wa@dm IT
g & ool & 6 3momel uhH Uy ugwmia & fdeg U @ Uy A& SN fheg I
var gad A fGIm Srar @ =amed dfRgs A sufefa g gy &Y @ear @
=ararad AfRgE Hr suRyd sug w9 wg aRve o I FT Fhar &1 3@ e A
APATY AT (Yaih) & ATAS A AFArgaE Iz farg fear arar -

“If any Court finds that the day-to-day examination of witnesses
mandated by the Legislature cannot be complied with due to the non co-
operation of accused or his counsel, the Court can adopt any of the
measures indicated in the sub Section i.e., remanding the accused to
custody or imposing cost on the party who wants such adjournments (the
cost must be commensurate with the loss suffered by the witnesses,
including the expenses to attend the Court). Another option is, when the
accused is absent and the witness is present to be examined, the Court
can cancel his bail, if he is on bail (unless an application is made on his
behalf seeking permission for his Counsel to proceed to examine the
witnesses present even in his absence provided the accused gives an
undertaking in writing that he would not dispute his identity as the
particular accused in the case).”

gfear &1 a1 205 wd 317 E.U.E. & Hdud HAYS N AIRFE sudenfa @
#fAPRE A F1a araq =wrarad @ Adga w3 & 3@ T A @ [AAga e
wT foaar smar & aur afRgs & dafes swaarfa @ wfeghe ¢ & s & o afags
o gfdfAf@ca @ arel 3fRQad & sufeafa #& Fao @eg AAfA@T & a1 Fod T
® aX farada 3fNgs Fa @ FfATT FHIOT @ & A A 3T ATAA A, IIN
gD & AR/adr sufya @ gFHa § heg JAYP 39F [AII0 § X A HRoT9A
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3uffyg a8 & Far vd 38d fAdea ur 3ufRufa @ afgis ad ¢ wa: afvgs H
yqguitafa & @ew sfafaf@a ad & ar gad 1 @ oRffaat & afe @ex
Fmfaf@a & s & @ ag 3Wgs 5 REg a8 of 1 A ¥ 3@ deF F A
Usg 4. ggUA, 1955 TA.UL.UA.S. 906, &1 Iged forar S Fdar &l

TH T AAG U @ 7Y, Usy, TAELICEL 4822/2015, RAl®
08.05.2015, (53R Wa) & M 3% fAgred & gaAvgRa fvar aar & =9 =wIad I
ufera foear &6 -

“It is true that the cases of under-trial should be tried speedily but, they

must not be tried in haste, as it would defeat the ends of justice.

Fd: Ffg ol aras d JE JfAYgF H FguRAfd o 309 & FART F HFARX
=g ad € 3 sgdhr sufeafa =gar off maegs ad &, O SIIT ATHA HY
TINT A F PR AT A8l & FYT q@Ig I HJAT HIAATE B Fhal & 1A
v feufa aF afadr & odieror @g AT a @A U7 FBT gfe0 9@ HT gfAgdeTor &
gy AT HY bl gl

T rarad § Juf@da e

UIT 309 & HACYA & UTdd d fFY S &1 S TH F@TATET AT BIROT SHIHT
WA AT &, 98 ANYH T 395 AfATH g0 LA F HIAT §| dAd grofl gl .
AYHY GQINTH AISHT, T.3MS.3MT. 1958 TH.H. 376, F AAA H ITadd AT J TG
®el 6 Ut AHNGD AR T@d: & IMEIO ¥ K FURO B @AY H A ST Hebdl
gEd faT IR =aray &1 Ig WATHE U1 Fdica qfca & & ag gAafma a1
®9] 9RO gy e F A GF S vd f@ieer & gaE w0 @, @A A arar
FHIgC & FTFT fhar and|

g & @nelt & gdeur & dufed FUA #A sueT H gAUGR TI GI-a TIAS
AT & FATHT & IMYIOT B GRT 35, AAgw FRATATH 1931 F ATNT HgraIor N
;AT AAT F| FH HIY H ITAAH AT I AT TEA TASH. qEATA  (YEfd)
HTAHAT Tl

TIIT W IR FT AT FE o bl anAdir Ig o drgar & & Tgaa F i
JgEX gatg B S & gem #F aRs Fararadl @ 3(gET UrE &Y o Hr FHIGT g,
5Ed Fdd: gaor & RAueer & Rew dar @wfda ¥ g@ & aRa =racwial &
Jgelipd ¥ T & 5 Toa & gayw # aRy =wraradl g1 Y FaR e®Por rgaTar
S oI g1 vdE RRufa & e sraray o1 ciRca g § 6 ag gy ufer &
fafa sigart graaral, FgTErdl & Sea@ d¥A & FARE afAdH HIF arer st @
HFI0T o TIE §U ¥ @ H b TITT 4 IR HIT FAT Fgra yy¥ar agfaafa
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gaifds ATAYUT HIF & SATAT HGA TR A UHBR & HGIU & HAAR FAE
Ieo@ fhar smam wrfew, 9@ 3T9ayr ==Waay 39 uT Q9w sId gAY famyor
rarad & gaeT Hr aRFEAfAIT va fQgerarst @ rgaa & gdh|

U e upld & gaa # JRWUHAOT B gEA HIA oG SATATRATOT g
YT A H Uga & AGE I ~AATAT gRI HO0WF Fegad 3% Reaoayr fawg 74,
2017 (1) Te.3eeq. (FPfAFeT) 290, & FAHS H =AA® FTATAT U §EALT Aad g
fFrgat afara foear & -

“In our perception, in order to maintain independence of the judiciary,

the Judges should not allow any interference in their independent judicial
thinking to do justice which is their Constitutional obligation. The society
expects and the Constitution makers also expected the members of the
judiciary to be fair and fearless. It is none of the business of the members
of the judiciary to please the legal fraternity by granting uncalled for
adjournments for mere asking ignoring the legal mandate of Section 309
Cr.P.C. Granting such unnecessary adjournments, in our considered

view, by itself is an interference into the independence of the judiciary.”

qE FHEl ST bl ¢ [ oo =arag g 309 gus ufhar @fedr & frar=aaa
# gdlza =ararad dar Aarf@er & H0&m gT WY JAE 3dAX B 3TATHA SAATAT A FIX
g favg TSTATA, 2017 (13) THA 752, & FATHAS A Iz of&ya foear fop:-

“In spite of repeated directions of this Court, the situation appears to

have remained unremedied.”

N & FT H Ig T TIOT I@AT aifev fF @ieh =rarard &1 AgATT ¥
qfer AT g ST B FE FAwRY 9T ugwA b AU FEIA HY Fhd § s@AT A
IEIQT gdTd & THGR ol dE “AATAT & W@ dUT Hld & T 3T Hgar g
Raukal @ off 51 §1 e wel @ —arIrag # A & oY aR-aR [y sEn, 3836
AT A AIRF & §9 #A =arararfardr aT s3gdT EAT ® gHrfad HXar g1 A Ak
g ST H ONHAET o #A fATor gfdd &Iar ST uard da A OEHAT cggedn
N HARAAT BT A &l

3d: I Acgd age ¢ 6 fOaRoer =ararad Tyaal & Gdy #A AT FAAGeT
P dgol 3T G 309 F HIT B FE ATTA Uald HY| Ig H @la wardey § f Tyua
&1 HS War-Aer AgA g ¢ vd RFAFRABT w1 gAT HfAHYH, Afga, @ah g gArS
& fod @ dFeld IAF I@A U AU 3AF § R A o wARSAT yerd F HIT §U
fRaT STAT Q|
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PART - I
NOTES ON IMPORTANT JUDGMENTS

*251. ACCOMMODATION CONTROL ACT, 1961 (M.P.) — Section 12
CIVIL PROCEDURE CODE, 1908 — Order 23 Rule 3
RENT CONTROL AND EVICTION:
Eviction of tenant on the basis of compromise — Principles reiterated — Held,
where protection under a Rent Act is available, no eviction can be ordered
unless ground seeking eviction is made out, even if parties had entered into
a compromise — Invalidity on that count can be raised in execution also.
(K.K. Chari v. R.M. Seshadri, (1973) 1 SCC 761, followed)

e fAgTer AT, 1961 (7.9.) - 4w 12

fae uftear @fear, 1908 - anger 23 Ag#A 3

srer fAgFor v fAsmraa:

FASd & MuR X fuveRr & fAwmEa - R{gid gavgRd v oaw -
sxfauiRa, I Tara [ yR@TA F 3T garg suasy §, g Avmaa @@
My AL fGIr S wahar ST dF B Averaa & marw T F 3 R o, ang
geIdl A F@ASAT F d HY foam @ - 3F YR U ey f durfasman
fasurga wrdarer # ot 3o ST @AY ¥ (F.F. g . 3w vH, dwrdl, (1973) 1

vHHH 761, 3ARA)

Alagu Pharmacy and others v. N. Magudeswari

Judgment dated 14.08.2018 passed by the Supreme Court in Civil Appeal No.

8256 of 2018, reported in (2018) 8 SCC 311

[ ]
*252. ARBITRATION ACT, 1940 - Section 29

Award of pre-reference, pendente lite and future interest by Arbitrator under

1940 Act - Held:

(i) Arbitrator has jurisdiction to award interest for all three periods i.e. pre-
reference, pendente lite and future interest unless there is an express bar
to the award of such pre-reference and/or pendente lite interest by an
agreement between the parties.

(ii) Strict construction of such agreement clauses that bar payment of
interest must be done — Test of such strict construction is that unless
there is a clear and express bar to the payment of interest that can be
awarded by an arbitrator, clauses which do not refer to claims before
the Arbitrators, or disputes between the parties and clearly bar payment
of interest cannot stand in the way of an arbitrator awarding pre-
reference or pendente-lite interest under the 1940 Act.

401



AregEIH HAATA, 1940 - 91U 29

1940 & ¥NVATA & dgad AT g1 YHF & U@, g grar aur afsy & e
& wffac - safRfayiRa,

(i)

(if)

AT d Nt ¥af¥F F v Fr IR & gd, A grar gur wiasy
& ara fafaciia &@ & aFfAeR ¢ J9 g 5 8 IWiE & gd
agr/ar aua arar s rer IRAYia Ia @ AT adT ggeRt F 7wy
HAT F T &

UH HUY WUl &, S 6 &A1 & JIadad &l g5l HIA &, H31 HAT=aq=
fpar Sar wIfRT - VF HT HUgIT A FAE Ig T F FI db B
AT g ARQAvid T ST d@Fa @ AT F JAAT HT OFUE A
e aaa a &, @us S AITAT & HE rdi ¥ JUAT UTHR & T
faarel @ @IfRa a & Ju TWET: AT F HAATT B doid HIA o, 1940
& AAFIH & dEd AT GU IHF & gd A A grar &G
ysfafaolta &3a & gea & a& 3 aFd|

Reliance Cellulose Products Limited v. Oil and Natural Gas

Corporation Limited
Judgment dated 20.07.2018 passed by the Supreme Court in Civil Appeal No.
1110 of 2010, reported in AIR 2018 SC 3707

253. ARBITRATION AND CONCILIATION ACT, 1996 — Sections 20, 31 and 34

(i)

(ii)

Territorial jurisdiction — For setting aside of arbitral award — Dispute
between appellant, who is registered broker with the National Stock
Exchange and the respondent, its client regarding certain transactions
in securities and shares — Held, exclusive jurisdiction clause contained
in arbitration agreement as well as bye-laws of National Stock Exchange
vesting jurisdiction only in Courts at Mumbai - Application under
Section 34 can be filed before Mumbai Courts alone. (Indus Mobile
Distribution Pvt. Ltd. v. Datawind Innovations Pvt. Ltd. and ors., AIR 2017 SC
2105, relied on)

Procedure of application for setting aside arbitral award u/S 34 — Held,
Proceedings u/S 34 are summary in nature — Hence, an application for
setting aside an arbitral award will not ordinarily require anything
beyond the record that is before the Arbitrator — However, if there are
matters not contained in such record and are relevant to the
determination of issues arising under Section 34 (2) (a), they may be
brought to the notice of the Court by way of affidavits filed by both parties —
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2105.

Cross-examination of persons swearing to the affidavits should not be
allowed unless absolutely necessary, as truth will emerge on a reading
of the affidavits filed by both parties. (Fiza Developers & Inter-Trade Pvt.
Ltd. v. AMCI (India) Pvt. Ltd. and anr., 2009 AIR SCW 6395, relied on.)

AIEYH vd gag JRATA, 1996 - arad 20, 31 TAT 34

(i)

(if)

AT AMAPR - AT AN A rured HId ¥g - Jdrendt, S 6
AYTT TEIF TFHAS A T & aw ggd, s 3qF AEd &, & A
gfayfadl vd AU ¥ HI¥T o Wegawmd & A - AAAUIRS,
ACIEY BT JAN AAAT ¥FIh TFdS & sufAgaAl, Qi # Fad Jag &
IATIT A gAY [Afed @ &1 a3 YA @ug - 9T 34 F
dgd 3G dad HIS F cATATAAT b FHE UFgd AT I FHAT R
(557 FAladad Reflegeoa grgde fafAfes R, 2eaaids gatdu~w wrgde
RARE Far 3=, TSI 2017 vadt 2105, 3aafad)

gI 34 & ded AIE HRAANY 3wEd A gg Agd M uRkar -
sFfAIRa, o 34 & Jga FIAaRI FAY uFpfa Hr € - Fd:, AT
Fafaciy yured #IF & AT ded ¥ AT & AL RAE &
AfAaR® wa=ga: oo @ wofEeg a8 § - wefe, I g MHA § S o9
Rarg d ag € 3 a7 34 (2) () & Jgd Aargsdt & AYROT &g gaITd
¢, 3¢ ardal UsThRI & AUY Ul & HICIH ¥ AT & GATd H oram i
Pl & - ATY UF UEJd HIA ared <AfpA #H gfdodiaror wgAq a8 fha
JTAT IIRT J9 db fof TIAT MIIAF o & FAifh alaAl TeTHRI & AT
W U ¥ T A 3 SO (fer RIFus Fur gev-25 wizde
ffARs f. vvadlsns (323r) wrgde fafARes aar 3=, 2009 THIEHIT
vHHIsE 6395, NAATIT)

M/s. Emkay Global Financial Services Ltd. v. Girdhar Sondhi
Judgment dated 20.08.2018 passed by the Supreme Court in Civil Appeal No.
8367 of 2018, reported in AIR 2018 SC 3894

Relevant extracts from the judgment:

The effect of an exclusive jurisdiction clause was dealt with by this Court in

several judgments, the most recent of which is the judgment contained in Indus
Mobile Distribution Pvt. Ltd. v. Datawind Innovations Pvt. Ltd. and ors., AIR 2017 SC
In this case, the arbitration was to be conducted at Mumbai and was
subject to the exclusive jurisdiction of Courts of Mumbai only. After referring to
the definition of “Court” contained in Section 2(1)(e) of the Act, and Sections 20
and 31(4) of the Act, this Court referred to the judgment of five learned Judges
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in Bharat Aluminium Co. v. Kaiser Aluminium Technical Services Inc., (2012) 9 SCC 552,
in which, the concept of juridical seat which has been evolved by the Courts in
England, has now taken root in our jurisdiction. After referring to several judgments
and a Law Commission Report, this Court held:

“A conspectus of all the aforesaid provisions shows that the moment

the seat is designated, it is akin to an exclusive jurisdiction clause.

On the facts of the present case, it is clear that the seat of

arbitration is Mumbai and Clause 19 further makes it clear that

jurisdiction exclusively vests in the Mumbai Courts. Under the Law

of Arbitration, unlike the Code of Civil Procedure which applies to

suits filed in Courts, a reference to “seat” is a concept by which a

neutral venue can be chosen by the parties to an arbitration clause.

The neutral venue may not in the classical sense have jurisdiction -

that is, no part of the cause of action may have arisen at the neutral

venue and neither would any of the provisions of Sections 16 to 21

of CPC be attracted. In arbitration law however, as has been held

above, the moment “seat” is determined, the fact that the seat is at

Mumbai would vest Mumbai Courts with exclusive jurisdiction for

purposes of regulating arbitral proceedings arising out of the

agreement between the parties.

It is well settled that where more than one Court has jurisdiction, it

is open for the parties to exclude all other Courts. For an

exhaustive analysis of the case law, see Swastik Gases (P) Ltd. v.

Indian Oil Corpn. Ltd., (2013) 9 SCC 32. This was followed in a

recent judgment in B.E. Simoese Von Staraburg Niedenthal v.

Chhattisgarh Investment Ltd., (2015) 12 SCC 225. Having regard to

the above, it is clear that Mumbai Courts alone have jurisdiction to

the exclusion of all other Courts in the country, as the juridical seat

of arbitration is at Mumbai. This being the case, the impugned

judgment Datawind Innovations (P) Ltd. v. Indus Mobile Distribution

(P) Ltd., 2016 SCC Online Del 3744, is set aside. The injunction

confirmed by the impugned judgment will continue for a period of

four weeks from the date of pronouncement of this judgment, so

that the respondents may take necessary steps under Section 9 in

the Mumbai Court. The appeals are disposed of accordingly.”

Following this judgment, it is clear that once Courts in Mumbai have exclusive

jurisdiction thanks to the agreement dated 03.07.2008, read with the National
Stock Exchange bye-laws, it is clear that it is the Mumbai Courts and the Mumbai
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Courts alone, before which a Section 34 application can be filed. The arbitration that
was conducted at Delhi was only at a convenient venue earmarked by the National
Stock Exchange, which is evident on a reading of bye-law 4(a)(iv) read with (xiv)
contained in Chapter XI.
X X X

It will thus be seen that speedy resolution of arbitral disputes has been the reason
for enacting the 1996 Act and continues to be the reason for adding amendments to
the said Act to strengthen the aforesaid object. Quite obviously, if issues are to be
framed and oral evidence taken in a summary proceeding under Section 34, this object
will be defeated. It is also on the cards that if Bill No.100 of 2018 is passed, then
evidence at the stage of a Section 34 application will be dispensed with altogether.
Given the current state of the law, we are of the view that the two early Delhi High
Court judgments, cited by us hereinabove, correctly reflect the position in law as to
furnishing proof under Section 34(2)(a). So does the Calcutta High Court judgment
M/s. WEB Techniques & Net Solutions Pvt. Ltd. and ors. v. M/s. Gati Ltd. and anr., AIR
2012 (NOC) 345 (Cal). We may hasten to add that if the procedure followed by the
Punjab and Haryana High Court judgment M/s Punjab State Industrial Development
Corporation v. Mr. Sunil K. Kansal, 2012 SCC On Line P & H 19641, is to be adhered to,
the time limit of one year would only be observed in most cases in the breach. We
therefore overrule the said decision. We are constrained to observe that Fiza
Developers & Inter-Trade Pvt. Ltd. v. AMCI (India) Pvt. Ltd. and anr., 2009 AIR SCW 6395,
was a step in the right direction as its ultimate ratio is that issues need not be struck
at the stage of hearing a Section 34 application, which is a summary procedure.
However, this judgment must now be read in the light of the amendment made in
Section 34(5) and 34(6). So read, we clarify the legal position by stating that an
application for setting aside an arbitral award will not ordinarily require anything
beyond the record that was before the Arbitrator. However, if there are matters not
contained in such record, and are relevant to the determination of issues arising under
Section 34(2)(a), they may be brought to the notice of the Court by way of affidavits
filed by both parties. Cross-examination of persons swearing to the affidavits should
not be allowed unless absolutely necessary, as the truth will emerge on a reading of
the affidavits filed by both parties.

[ ]
*254. ARBITRATION AND CONCILIATION ACT, 1996 — Section 34 (5)
Whether Section 34 (5) of the Arbitration and Conciliation Act, 1996, requiring
issuance of prior notice to the other party before filing application, inserted by
Amending Act 3 of 2016 (w.e.f. 234 October 2015) is mandatory or directory? Held,
the provision is directory. (Law laid down in Topline Shoes v. Corporation Bank, AIR
2002 SC 2487, Kailash v. Nankhu and ors., AIR 2005 SC 2441, Salem Advocate Bar
Association v. Union of India, AIR 2005 SC 3353, and State v. N. S. Gnaneswaram, AIR
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255.

2013 SC 3673, dealing with pari materia provisions contained in Section 13 of
the Consumer Protection Act, 1986, Section 80 CPC and Section 154 (2)
Cr.P.C. respectively relied on.)

AIEAH T g HATATH, 1996 - 91T 34 (5)

T ATCYEYH UG Gos AATAIA, 1996 & 9w 34 (5), ST 2016 & MY
yRFATA 3 g AN 7E ¥ (23 HFEIT 2015 F A9, S HAGA UEFJA HIA b
Ud gEY USTHIT B gd AT ST HIA AT FO&T HIAT §, HTUS & AT AT ?
sffaaika, wawa dadra ¥ (ergarda g . FwoRua dF s 2002
vadl 2487, Fama @ ATg TUT HT, THIEHIY 2005 THH 2441, ad#7 vsalde
JR TERTYT . FEIT 3TH R, THEHIT 2005 vEH 3353, FUT T fA. v
UH. TAATINH, THIEHIT 2013 THH 3673, S0 T shaALm: SUMHT FI&T07 TS,
1986 #r arr 13, fafae ufear dfear & arw 80 T gus uftewr dfear &r arw
154 (2) & gAfAvIS gragrar @ gafag €, sadfad)

State of Bihar and others v. Bihar Rajya Bhumi Vikas Bank Samiti,
Bihar, Jharkhand

Judgment dated 30.07.2018 passed by the Supreme Court in Civil Appeal No.
7314 of 2018, reported in AIR 2018 SC 3862

o

CIVIL PROCEDURE CODE, 1908 — Sections 96 and 100, Order 41 Rules 23A,

25 and 27

(i) Production of additional evidence in Appellate Court; procedure for — If
production of additional evidence is permitted by Appellate Court, other
side must be given opportunity to lead rebuttal evidence to counter the
additional evidence — First Appellate Court has two options:

(a) Firstly, setting aside entire judgment and remanding case to Trial
Court for retrial to enable parties to adduce oral evidence to prove
additional evidence under Order 41 Rule 23-A.

(b) Secondly, to make limited remand by retaining main appeal with
itself so that parties can lead evidence on particular issues in the
light of additional evidence and then to decide main appeal on
merits as per Order 41 Rule 25.

(ii) The appellate Court cannot directly proceed to decide the matter relying

upon the evidence adduced before it for the first time under Rule 27.

Afaer ufthar Afgdr, 1908 - 4T 96 TA 100, 3 41 AIHA 23w, 25 Ug 27
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(i) yareha =t # HfaRs® @eg geqfa & ufear - afg deha ==ararag
g HfARE wew & urgfd Hgera @ S &, v ey Ul & 59
#faR® wew @ ufady A wusa @ed gEgfa &1 gEy fGar San
ART - gYA NI AT & wF & fawdeu -

(31) YA, FFQOT AU HurEd HY T gSIOT A 41 HIHA 23-F &
¥NT AR =raay H JAR$ wey a@fdg w39 & OF Af@s
wred uEdfd g uethri & @AY HId ga: fa=Eer gg ufaufia
HY|

(@) fgdad:, geg Jdd & U or@ dfRd I@d g @fFHG gfaggor
®Y SEq gerearor ifARs @wew & gywrenr d ARy Qaas &
WY # W& UEJd HT b IR douHrd T HdS INSA 41
f@g# 25 & HFEAR qUray oy AT B

(ii) Jarelia =ty @Y HIA 27 & FIAR 3HD FHET UYA I UEA
FfAR® @ed oy fAArd wId gU AHES b AR g IAEI AL @
FHAT T

Corporation of Madras and another v. M. Parthasarathy and others
Judgment dated 10.08.2018 passed by the Supreme Court in Civil Appeal No.
3033 of 2006, reported in (2018) 9 SCC 445

Relevant extracts from the judgment:

It is an admitted fact that the respondents (plaintiffs) had filed an application
under Order 41 Rule 27 of the Code in their first appeals before the first Appellate
Court (CMP No0.1559/93) praying therein for production of additional evidence in
appeals. It is also an admitted fact that this application was allowed and the additional
evidence was not only taken on record but also relied on by the Appellate Court as
Exs. P16 to P20 for allowing the appeals filed by the respondents which, in
consequence, resulted in decreeing all the four civil suits.

In our considered opinion, the first Appellate Court committed two jurisdictional
errors in allowing the appeals.

First, it took into consideration the additional piece of evidence while deciding the
appeals on merits without affording any opportunity to the appellants herein (who were
respondents in the first appeals) to file any rebuttal evidence to counter the additional
evidence adduced by the respondents (appellants before the first Appellate Court). This
caused prejudice to the appellants herein because they suffered the adverse order from
the Appellate Court on the basis of additional evidence adduced by the respondents for the
first time in appeal against them. (See Land Acquisition Officer, City Improvement Trust
Board v. H. Narayanaiah & ors., (1976) 4 SCC 9, Shalimar Chemical Works Ltd. v. Surendra
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Oil & Dal Mills (Refineries) & ors., (2010) 8 SCC 423, and Akhilesh Singh v. Lal Babu
Singh & ors., (2018) 4 SCC 659).

Second error was of a procedure which the first Appellate Court failed to resort in
disposing of the appeals. This also involved a question of jurisdiction.

Having allowed the CMP No. 1559/1993 and, in our opinion rightly, the first
Appellate Court had two options, first it could have either set aside the entire
judgment/decree of the Trial Court by taking recourse to the provisions of Order 41
Rule 23A of the Code and remanded the case to the Trial Court for retrial in the suits
so as to enable the parties to adduce oral evidence to prove the additional evidence in
accordance with law or second, it had an option to invoke powers under Order 41 Rule
25 of the Code by retaining the appeals to itself and remitting the case to the Trial
Court for limited trial on particular issues arising in the case in the light of additional
evidence which was taken on record and invite findings of the Trial Court on such
limited issues to enable the first Appellate Court to decide the appeals on merits.

The first Appellate Court failed to take note of both the above mentioned
provisions and proceeded to allow it wrongly.

Due to these two jurisdictional errors committed by the first Appellate Court
causing prejudice to the appellants herein while opposing the first appeals, the
judgment rendered by the first Appellate Court, in our opinion, cannot be sustained
legally on merits.

The High Court also while deciding the second appeals failed to notice these two
jurisdictional legal errors which went to the root of the case. It is for this reason, the
impugned order also cannot be legally sustained calling interference by this Court.

In the light of the foregoing discussion and having regard to the totality of the
facts of the case and to enable the parties to have full and fair trial, we consider it
proper to take recourse to the powers under Order 41, Rule 23A of the Code and
accordingly set aside the judgment and decree of the first Appellate Court to the
extent it allows the respondents’ appeals on merit but at the same time uphold that
part of the order which has allowed CMP No0.1559/1993 filed by the plaintiffs for
adducing additional evidence and remand the cases to the Trial Court for retrial of all
the four civil suits on merits afresh.

All parties to the four civil suits (appellants and the respondents) are allowed to
amend their respective pleadings, if they wish to do so. The appellants are allowed to
adduce additional evidence in rebuttal. Let the additional evidence taken on record by
the first Appellate Court be remitted to the Trial Court for its proving in evidence in
accordance with law. The Trial Court, if considered appropriate, can also frame
additional issues. Parties will be allowed to adduce their oral and documentary
evidence in addition to one already adduced.
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The Trial Court will then decide the suits afresh on merits on the basis of entire
evidence without being influenced by any of the previous orders/judgments rendered in
this case including this order because having formed an opinion to remand the case
for retrial, we have refrained from entering into the merits of the issues. Let the trial be
over within one year.

256. CIVIL PROCEDURE CODE, 1908 — Section 148 and Order 21

(i)

(ii)

(iii)

Execution of decree for specific performance of contract — Deposit in
Court — Decree directing plaintiff to pay the balance sale consideration
within three months of decree — Defendants directed to execute sale
deed after receipt thereof — Decree further stipulates that on failure of
defendants to execute sale deed, plaintiff may deposit the balance sale
consideration in Court and get the sale deed executed through Court —
Plaintiff issued notice to defendants to receive the sale consideration
and execute sale deed which was not responded - Held, decree has two
parts — First part fixed time of three months to pay the amount to
defendants - But in second part Court had not fixed any time for
depositing the amount in Court — Plaintiff had right to approach the
Court for execution of decree within the period of limitation.
Enlargement of time — Restriction of 30 days — Held, is not mandatory —
Court may extend the time in exercise of powers under Section 151 of
the Code. (Salem Advocates Bar Association (II) v. Union of India, (2005) 6 SCC
344, followed)

Enlargement of time stipulated by Court — Execution of decree — Decree
not complied within stipulated time - Sufficient cause shown for non-
compliance — Held, decree for specific performance is in nature of
preliminary decree — Court does not become functus officio after passing
of decree — Court has power to enlarge the time in favour of decree
holder to pay the balance amount or perform conditions of the decree.

afae ufthar @fkar, 1908 - 41 148 T 3w 21

(i)

gfaer & AAfce yguwaa & @ & [Avaea - AT # Haw -
maf@ & @y & wafd ares @ fia Ag & WMay rgdv RAmT
gfawa 31ar &I @1 A&y a1 - gfAadoer & [/EY a1 5 ufdwa wm
®Y o AwT T &1 Avarga &Y - 3A@ F 3N [Ea T B afdarderor
& fapg g3 & Avagad #3d A Awa IFa g argr WAV famT
ufdwd =raray & [T HY AIT & AGH § AT g3 @
fAsarga & FFHar § - ardr F gfaadroor w1 Aey gfdwad og &I
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g g7 & Avuga wIF H gaar & N FawEm A sar A @ o
- sfRfAaIRa, 3raf@ & o wror § - gyw e gfaardoror @ gfawa e
A & for fa @ & FHT [AIT HA § - Weg g amor A
AT g UfAnd SrAed # FAT HIG F AT P gHI Agd a8
fopar orar ar - Ay A FAad A fAfeg oRAar & ofar el &
Aearea & forv 3uRya @ &1 df«¥@ET any

(ii) gAY darar - 30 fgaw @1 gy - ¥MFGIRG, 3nraus ad & - =raraa
gfgar i @ 151 & ATHIAT & YT HT FAT T Fhdl &l (FAH
vsgided e vaEfddUT (1) fA. HRT Hg, (2005) 6 THHNAT 344,
IgaRa)

(iii) ITaT g0 A¥ad gET gorar - 3Ad & fAvuea - [uiRa gy &
AT B HFUAT FA& AT 7A - HFWAT F @A F AT gIT ggd M
gatar arar - HfRfAUIRG, @R & REAEe squeaa & el oifwe
Af@ & gpfa i A § - AT @ aRd wF & ug wF fAga
AE A A & - FIATAT A AP F ueT F IV gfAawa e HIA
Jgar MA@ H 37 adl & T FIA & T FHRT gera i afe ¥

Gitabai and others v. Sunil Kumar and others

Order dated 08.03.2018 passed by the High Court of Madhya Pradesh (Indore

Bench) in Civil Revision No. 529 of 2017, reported in 2018 (3) MPLJ 400
Relevant extracts from the order:

The only issue involved in this revision is, whether the learned trial Court has
rightly extended the time to deposit the decreetal amount in exercise of powers u/S.
148 of the C.P.C.?

The plaintiff filed the suit seeking the relief of specific performance of contract
dated 20.8.1999. He had agreed to purchase the suit property in total consideration of
Rs. 22,50,001/ - and paid only Rs. 1,51,000/ - and further agreed to pay the balance
amount of Rs. 20,99,001/ - upto 01.10.1999. Vide judgment and decree dated
22.12.2003, the learned trial Court has decreed the suit by directing the plaintiff to pay
the balance consideration within three months from 22.12.2003 to the defendants and
get the sale-deed executed and, if the defendant refuse to execute the sale-deed, then
the plaintiff shall deposit the balance amount of consideration in the Court and get the
sale-deed executed through Court. Therefore, as per the decree, the plaintiff was
required to pay the balance consideration within a period of three months and the
defendants were required to receive the amount and execute the sale-deed.
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The second part of the decree was that, if the defendant refuses to execute the
sale-deed, then the plaintiff was given liberty to deposit the amount in the Court and
get the sale-deed executed through Court, for which, no time-period was prescribed in
the decree.

After passing of the decree dated 22.12.2003, the plaintiff being a decree - holder,
sent a notice dated 25.2.2004 to the defendant/judgment debtor requesting him to
receive the balance amount of the consideration and execute the sale-deed. The
defendants received the said notice on 26.2.2004, but did not respond. Thereafter, the
plaintiff filed an application for execution of the decree before the executing Court on
14.6.2004. The learned executing Court registered the case and sent the notice to the
defendants. After receipt of the summons from the executing Court, the defendants put
their appearance in the Court on 22.7.2004. Thereafter, the defendant sought time to
file reply on several dates. Vide order dated 26.2.2005, the executing Court directed
the plaintiff to deposit the balance amount and the draft sale-deed in the Court. On
28.3.2005, the plaintiff deposited the amount by way of three FDRs and the draft sale-
deed. At that time, neither the Court nor the defendants objected the mode of deposit
of the amount by way of FDRs.

Section 148 of the C.P.C. provides that, where any period is fixed or granted by
the Court for the doing of any act prescribed or allowed by the Code, the Court may, in
its discretion, from time to time, enlarge such period, not exceeding thirty days in total,
even though the period originally fixed or granted may have expired. Therefore, the
Court may extend the period prescribed by the Code for doing of any act. In the
present case, the Court had fixed the time for payment of the amount to the
defendants i.e. three months to get the sale-deed executed, therefore, the Court may
extend these three months. Even otherwise, as held above, the Court had not fixed the
period for depositing the amount in the Court. Since the defendants did not accept the
amount within three months offered by the plaintiff by way of notice dated 25.02.2004,
therefore, they have no right to pray for rescindment of the contract. Had they agreed
to receive the amount to get the sale-deed executed within three months and the
plaintiff could not have paid the amount to them, then they could have filed an
application u/S. 28 of the Specific Relief Act. Since they did not accept the balance
amount of consideration within three months, then the plaintiff was having right to
approach the Court to get the sale-deed executed, for which, the period of limitation is
12 years.

Even otherwise, in case of Salem Bar Association (II) v. Union of India, (2005) 6
SCC 344, the Apex Court has held that the restriction of 30 days provided u/S. 148 of
the C.P.C. would not take away the right of the Court to extend the time in exercise of
powers conferred u/S. 151 of the C.P.C.

X X X

As held above, the plaintiff was granted three months’ time to make payment

to the defendants and they were directed to execute the sale-deed. As per
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second part of the decree, if the defendant fails to execute the decree or refuses to
execute the sale - deed, then the liberty was granted to the plaintiff to deposit the
amount in the Court, for which, no time was prescribed in the decree. If there is no
time prescribed in the decree, then the normal period of limitation prescribed under the
Limitation Act would apply i.e. 12 years. In the present case, the plaintiff immediately
sent the notice to the defendants and requested them to accept the balance amount
and execute the sale-deed within three months. When the defendants did not respond
to the said notice, he immediately filed the execution proceedings and that execution
proceeding is still pending and the matter is under litigation. Therefore, the plaintiff
has performed his part after the judgment and decree. He has secured the money by
depositing the same in the Court in the form of FDRs and that issue has attained
finality. Hence, the plaintiff is still entitled for execution of the decree through Court.
o

257.CIVIL PROCEDURE CODE, 1908 - Section 151

CIVIL PRACTICE AND PROCEDURE :

(i) Consolidation of suits, permissibility of — Three different suits instituted
by three defendant parties in respect of same property — Relief sought in
all three suits are different and pending at different stages of
proceedings — One suit already dismissed for non-appreance and its
restoration application is pending — Held, in these circumstances it is
preposterous even to think for consolidation of three suits.
Consolidation would slowdown the proceedings of suits which are at
advance stage to keep up the pace with suits which are at preliminary
stage.

(ii) Distinguished the ratio of Parwatibai v. Kriparam and ors., ILR (2009) MP
3296.

fafaer ufthar @fear, 1908 - ¥ 151

fafaer gar va gfear:

(i) aral &1 HAD, HJATA - Th & FU & gau A dra gfdardy g daia
fe arg @feyd fFd aF - AEt argl # $ftwa gy e € 3k
wrdarfeal & e upA! o dfRT § - vh arg HFUESA & HIOT ggA
& @RS fFar aar qur 39S gcgradd gg 3ded «fad § - afRfAeiRa,
za aRRufaal & fat argl & FdF a o¥ AR & ff @eds @om 33
arel & @y afd gAY @S & T N IHE uhHA uT T, GABST 34 el
Hr wrdarfear & fAT FT Im S FVF usF F T
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(ii) grdcftars fa. FARTH TAT g, HTETAHR (2009) v#. 4. 3296, # ufawfied
Rgia = faafea ferar

Raj Narayan Singh v. M/s Pushpa Food Processing Pvt. Ltd. and ors.
Order dated 22.01.2018 passed by the High Court of Madhya Pradesh in Writ
Petition No. 21324 of 2015, reported in ILR (2018) MP 878

Relevant extracts from the order:

From the record, it is apparent that three civil suits have been filed by three
different parties although in respect of the same property bearing Khasra No. 340/2,
however the reliefs sought are different. It is also an admitted fact that all the three
civil suits are at a different stage and by consolidation, the civil suits, which are at an
advance stage, would be required to be stayed or slowed down to keep up the pace with the suits,
which are at their preliminary stages. In the facts and circumstances of the case, this Court is of the
considered opinion that no illegality or jurisdictional error has been committed by the learned Judge
of the trial Court in dismissing the petitioner’s application under Section 151 of CPC.

So far as the order of the Division Bench of this Court in the case of Parwati Bai v.
Kriparam and ors., ILR (2009) MP 3296, is concerned, the facts of the same are not
distinguishable and therefore the same is applicable in the present case. The relevant
para 17 of the said order is reproduced as under:

“17. In the case of consolidation of suits, common evidence is
recorded which serves the purpose in the cases consolidated. In
Civil Suit No0.63-A/08 evidence has been already recorded
substantially prior to order of consolidation which cannot be utilized
in Civil Suit N0.62-A/08 except with the express consent of the
parties concerned. It has been admitted by the learned counsel for
the parties that no such consent was given by the plaintiff of both
the suits. It is undisputed position of law as held by the Apex Court
in the case of Mitthulal and another v. State of M.P., 1975 JLJ 432,
that each case must be decided on the evidence recorded in it and
evidence recorded in another case cannot be taken into account in
arriving at a decision of another case. In view of the aforesaid legal
position, the evidence recorded in Parwati Bai’s suit prior to order
of consolidation cannot be legally looked into in the suit instituted
by Kriparam and evidence shall have to be freshly recorded even in
the case of Parwati Bai in view of the order of consolidation.
Thus, impugned order shall have an effect of reopening of
Parwati Bai’s case for no justifiable reason. On the other hand,
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Parwati Bai, who has already produced her evidence would be

dragged in the suit instituted by Kriparam, although no relief has

been sought against her in that suit. An application for consolidation

even in pursuance of this Court’'s order ought to have been

submitted promptly within reasonable time. Respondents No.2 and 3

despite direction of this Court on 05-10-05 to move an application

for consolidation observed silence for more than three years and

five months and, therefore, they will be deemed to have acquiesced

their right to have consolidation in the light of this Court’s order

dated 05-10-05. Moreover, this Court vide the said order did not

direct for consolidation but had merely observed that it shall be

open to any of the parties to file an appropriate application for

seeking consolidation which shall be considered in accordance with

law. Thus, the learned trial Judge while passing the order of

consolidation has failed to exercise jurisdiction in judicious manner.

He ought to have considered the stages of the suits and the

purpose which could be achieved by ordering consolidation.

Learned counsel for the respondents No.2 and 3, Shri Seth

submitted that since proceedings of subsequent suit were stayed by

this Court, respondent No.2 was unable to move an application for

consolidation within reasonable time. This submission is totally

incorrect and highly misconceived because this Court in the order

dated 05-10-05 itself has observed that stay of one of the suits

passed by this Court shall not come in way for consideration of the

application for consolidation. Thus, silence of the respondent No.2

in the matter of submission of application for consolidation did

amount to acquiescence on his part and he could not have insisted

for consolidation due to substantial progress of earlier suit which

was well within his knowledge.”

X X X
Admittedly the application under Section 151 of CPC for consolidation of the civil suits

was filed on 30.11.2015. Prior to the aforesaid application there appears to be no efforts
made by the petitioner to consolidate the aforesaid suits and not only that the Civil Suit
No.75-A/2005 has already been dismissed and its restoration application is still pending.
There was no reason that the petitioner to apply for consolidation of the aforesaid civil suit
also along with other two civil suits. It is also an admitted fact that all these three suits at
their different stages of proceeding and as such even the relief of three suits is also different
from each other. In such circumstances, when all the civil suits are at different stages and
one of them has already been dismissed and its restoration application is still pending,
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it is rather preposterous on the part of petitioner even to think aforesaid suit be
consolidated, it would only lead to further preposterous of the proceeding of the civil
suits, which are pending in the advance stage, and as also held by the Division Bench
of this Court in the case of Parwati Bai (supra). Apart from that, the facts of the
present case being akin to the facts of the aforesaid case, hence no case for any
interference in the impugned order is made out.

258. COURT FEES ACT, 1870 — Section 7 (iv) and Article 17 of Schedule Il
Relief of declaration that sale deed is void being forged — Pleadings that sale
deed was executed by impersonating as plaintiff’s father — Plaintiff’s father
was dead on the date of execution - Different from pleadings of
misrepresentation or fraud — Ad valorem court fee is not payable.
=raTerd Yoo FRATATA, 1870 - 4T 7 (iv) AR g 1 &1 IF=dg 17
fapa fAdw geiRa aad @ = aad & awon & Jgaw - Affgga & [@Aeg
faew @y & War & ufawuw g Awufea fear orar ar - Asuga & QAR A
il & ar ga ¥ - AW gpIUSAA HYA HUT b AFHgwA! F HewT ¥ -
HAEATFEAR ATATAT Yob & Awl &l
Manish Parashar v. Pratap & ors.
Order dated 25.06.2018 passed by the High Court of Madhya Pradesh (Indore Bench) in
M.P. No. 571 of 2017, reported in 2018 (IV) MPJR SN 2

Relevant extracts from the order:
The petitioner filed suit seeking relief of declaration that the sale deed dated

07.05.2016 be declared void, illegal and not binding on him on the ground of forgery.
According to the plaintiff his father had expired on 17.08.2010 & the copy of death
certificate is filed as Annexure P/2 in this petition. In the sale deed dated 07.05.2016
the name of the seller is mentioned as Shivnarayan Parashar i.e. the father of the
petitioner, therefore, prima facie it is established that the sale deed was not executed
by the father of the plaintiff during his life time and the ground of forgery is prima facie
established. The full bench of this Court in case of Sunil v. Awadh Narayan, 2010 (4)
MPLJ 431, has specifically held that the plaintiff even if he is party to the instrument is
not required to pay the advalorem court fees as he had made an allegation that
instrument is void on the ground that the document was forged one and it does not
bear signature of executant. Para 16 is reproduced below:
“16. To sum up, the questions referred to this Court are answered thus:-
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(1) Ad valorem court-fee is not payable when the plaintiff makes an
allegation that the instrument is void and hence not binding upon
him.

(2) The decision rendered in Narayan Singh, (W.P. No. 11583 of 2008,
decided on 6-11-2008) lays down the law correctly that the plaintiff a
party to the instrument is not required to pay ad valorem court-fee
as he had made an allegation that the instrument was void on the
ground that the document was forged one and it does not bear the
signature of the executant. Now matter be placed before the
Division Bench for deciding the case in accordance with law.”

The learned Government Advocate as well as learned Civil Judge have placed
reliance over the judgment passed by the Division Bench of this Court in case of Israt
Jahan v. Rajia Begum, 2010 (1) MPLJ 50. The aforesaid case was decided on
25.08.2009 i.e. prior to the judgment passed by the full bench on 08.09.2010,
therefore, the judgement of full bench is binding on this Court.

The learned Government Advocate has further placed reliance over the judgement
of this Court passed in the case of Ambika Prasad & others v. Shri Ram Shirmani @
Chandrika, 2011 (3) MPLJ 184, in which the Division Bench has held that the plaintiff
who was executant of the sale deed filed suits seeking cancellation of the sale deed
on the ground of forgery and misrepresentation then the Court has held that he is
liable to pay the ad valorem court fees. Facts of the case reveals that the plaintiff did
not deny the fact that the sale deed bears his thumb impression but contending that
the thumb impression was obtained by misrepresenting. On this admission of his
thumb impression, the Court held that the plaintiff is liable to pay the court fees but in
the present case it is prima facie established that the father of the plaintiff was not
alive at the time of execution to the sale deed, therefore, his signature appears to be
fabricated & a case of impersonation.

The learned Government Advocate has further placed reliance over the judgment
passed by the Apex Court in case of J.Vasanthi & others v. N. Ramani Kanthammal
(Dead) represented by Legal Representatives and others, (2017) 11 SCC 852. In this case
also, the plaintiff himself was executant of the sale deed and was seeking the relief
that the documents be declared as null and void, which amounts to seeking relief of
cancellation of the document. The Apex Court has considered the Section 40 of the
Tamil Nadu Court Fees and Suit Valuation Act, 1955 and held that the plaintiff is liable
to pay the ad valorem court fees. The Apex Court has observed that the valuation of
the suit and payment of court fees shall depend upon the special provision in a state.

In the present case the facts are very peculiar in which the father of the
plaintiff is an executant of sale deed executed on 07.05.2016 but he said to
have expired in the year 2010. In these facts and circumstances the plaintiff is
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seeking the relief of declaration that the sale deed is void, therefore, keeping in view
the peculiar facts of the case the plaintiff is not liable to pay the ad valorem court fees
at present.
[ ]
*259. CRIMINAL PROCEDURE CODE, 1973 — Section 88
Bail - Scope of Section 88 Cr.P.C.
Brief facts of the case:
Cognizance taken against the accused under Sections 120B, 420, 468, 471 of
I.LP.C. and Sections 13 (2) and 13 (1) (d) of the Prevention of Corruption Act,
1988 — Accused granted liberty twice by the Supreme Court to appear before
Trial Court and file application for bail but accused did not file any bail
application — Later filed an application to permit him to furnish bond as per
Section 88 of Cr.P.C as he was not arrested during investigation -
Application rejected by Special Judge CBI.
Held - Section 88 Cr.P.C. empowers the Court to seek bond for appearance
from such persons for whose appearance or arrest the Court is empowered
to issue summons or warrants — The use of word “may” in the section
signifies that Section 88 Cr.P.C. is not mandatory and it is a matter of
judicial discretion of the Court — It is a general provision defining the power
of the Court, but it does not provide how and in what manner this
discretionary power is to be exercised — Further held, since petitioners are
accused of having committed non-bailable offences — Therefore, their case
for bail falls within the scope of Section 437 of the Code which is the
specific provision dealing with grant of bail to an accused in cases of non-
bailable offences — Hence, Section 88 Cr.P.C. is not an independent section
and it is subject to Section 437 Cr.P.C.
&3 ufrar w@fkar, 1973 - g 88
JATAT - I 88 E.U.H & AE|
ATAA & HiAg T
HAgFH F AT Ui 1209, 420, 468, 471 HL.E.H TAT GIUMT 13 (2) AT 13 (1)
(') werar Aaor #fAfags, 1988 & dgd F«d faar A - FAYH A Haiod
AT I faaor SqATrT & AL 3UTEAT @ JUT FTHTAT A TEJT HIA
N A R FT &G T W AHHYF I Fe JAAd NAGA YR Ae fHAT - aqIg H
YT 88 G.U.H & HFHR 3§ JAADI UEJd HIa M IFFATT gg 3MMdea 38 INUR
W gEgd fFar 5 38 adver & ga AXwar ad fFar 73 o - fadw =rardrer

d@r.dr.3ms. g maea favEd fear aram)
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260.

HAAGRT - a1 88 G.U.E =AY H VW ATHAT T suRRATT ¥ FUAD A

& Afh gard dIAT & TAH suRAfT a1 FRward &g ey gHG A aie S

HIA &G HAD - G H Aeg "HY Fhal g B 3TNT Ig gIAT HIar & & ara

88 T.U.G 3MMAIU® gl § dAT IE ~JTATAT & AIAd fddd & ATHA & - Tg

“raray &1 Afh aRH»T &IF arenr @AET Wawd €, UX g T wadrfad T8

I 5 59 dadT ARG FH IuFT FH M FE gdER FEAT § - 3 IE o

sfRfauia 5, gfe TTREEAS o7 FFATNT HUTY HIRT HA & FAFAT

- 3d:, 3AD FAATAT BT ATHAT 4T 437 .U & ded 3T &, St AFATAIT

Huadl # FARYF A FATAT A GIh AT wrawra & - 3, U 88 S.UH U

TITT U A ¥ TAT U 437 S.U.H b JNT ¥

Pankaj Jain v. Union of India & anr.

Judgment dated 23.02.2018 passed by the Supreme Court in Criminal Appeal.

No. 321 of 2018, reported in 2018 (1) ANJ (SC) (Suppl.) 71

[ ]

CRIMINAL PROCEDURE CODE, 1973 — Sections 164, 281 and 463

CONSTITUTION OF INDIA - Article 20 (3)

(i) Whether administering oath to an accused while recording the
confessional statement of an accused under Section 164 Cr.P.C. violates
Article 20 (3) of the Constitution of India? Held, Yes.

(ii) Whether the confessional statement recorded under the provisions of
Section 164 Cr.P.C. on oath is fatal or is a curable irregularity under
Section 463 Cr.P.C.? Held, administering such oath is fatal which being
a substantial illegality cannot be protected by the provisions of Section
463 Cr.P.C. — Further held, administering such oath may lead to the
inference that the confession was not voluntary — But in cases where the
confession is voluntary and truthful — And no oath may have been
actually administered, but it was merely recorded in the prescribed form
for recording deposition or statement of witnesses, giving an
impression that oath was administered — In such cases, Section 463
Cr.P.C. would be applicable.

cus yfthar Efear, 1973 - 9T 164, 281 U 463
HITT T WU - HF=5g 20 (3)

(i) T G 164 S.U.H & ded ENPId YT dW@Tg HId AT IHAGDH @l
ATY arar AT A & WRAYd &$ HFT™DE 20 (3) B Soddgd B2
FfafAaifRa, &)
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(ii) FT I 164 G.U.H F WIUAl & dgd AUY UT qWIg FENPA HUA
Uidd & HYAT IE U 463 E.U.H & ded Ue @ey AfAgfEaar 2
FfFfauaiia, T auy Rerar arids & Ot @yd sfAafAaar @ @ g
463 S.U.€ & Ul & GG A& H ST FHhAl - WA IE A
FfRfAuiRa 6, @ aquy Rerar ag dgawa sAd & @Har & 6
geaipfa WRed a8 § - 9T 39 AHAC A Fad gEapfa ©WRes aur
ca & - AR g quy aregg # A& fGard wd @eh, wig 39 Rushea
Juar arfeyal & FUYT dGIE Pl aTd AR/T w1A F A7 d@ag T U
TS ¥ Ig g @ @ & 6 38 quy fGons g § - V@ ATHGT A, 9
463 S.U.G. gAY wraft|

State of Sikkim v. Suren Rai

Judgment dated 10.03.2018 passed by the Sikkim High Court in Criminal

Appeal No. 17 of 2016, reported in 2018 CriLJ 1972 (FB)

Relevant extracts from the Judgment:

Three things are absolutely necessary to invoke Article 20 (3) of the Constitution
of India viz (i) An accused person; (ii) his being compelled to be a withess and (iii)
such compulsion being against himself.

As held by the Supreme Court in State of Bombay v. Kathi Kalu Oghad, AIR 1961 SC
1808, to be a “witness” means imparting knowledge in respect of relevant facts by an
oral statement or a statement in writing, made or given in Court or otherwise. The
phrase used in Article 20 (3) is “to be a witness” and not to “appear as witness.” It
follows that the protection afforded to an accused in so far as it is related, to the
phrase “to be a witness” is not merely in respect of testimonial compulsion in the Court
room but may well extend to compelled testimony previously obtained from him. “To be
a witness” in its ordinary grammatical sense means giving oral testimony in Court. It
has been held and accepted that the case law has gone beyond this strict literal
interpretation of the expression which may now bear a wider meaning, namely, bearing
testimony in Court or out of Court by a person accused of an offence, orally or in
writing.

A bare perusal of Article 20 (3) of the Constitution of India makes it
abundantly clear that compulsion to be a witness against himself is the sine qua
non of the fundamental guarantee. “Compulsion” is an essential ingredient of
Article 20 (3) of the Constitution of India and covers a confession not made
voluntarily. To compel is to cause or bring about by force, threats or overwhelming
pressure. As held by the Supreme Court in Kathi Kalu Oghad (supra) compulsion
in the context of Article 20 (3) of the Constitution of India means what in law is
called “duress”. As held by the Supreme Court in Nandini Satpathi v. P L Dani,
AIR 1978 SC 1025, “We are disposed to read “compelled testimony” as evidence
procured not merely by physical threats or violence but by psychic torture,
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atmospheric pressure, environmental coercion, tiring interrogative prolixity,
overbearing and intimidatory methods and the like-not legal penalty for violation. So,
the legal perils following upon refusal to answer, or answer truthfully, cannot be
regarded as compulsion within the meaning of Article 20 (3).” As held by the Supreme
Court in Selvi v. State of Karnataka, AIR 2010 SC 1974, “When a person is compelled to
testify on his/her own behalf, there is a higher likelihood of such testimony being false.
False testimony is undesirable since it impedes the integrity of the trial and the
subsequent verdict. Therefore, the purpose of the “rule against involuntary
confessions” is to ensure that the testimony considered during trial is reliable. The
premise is that involuntary statements are more likely to mislead the judge and the
prosecutor, thereby resulting in a miscarriage of justice. Even during the investigative
stage, false statements are likely to cause delays and obstructions in the investigation
efforts. In view of the aforesaid, not administering oath on an accused person while
recording his confession is a Constitutional mandate to be zealously protected under
Article 20 (3) of the Constitution of India. An accused person when brought before a
Magistrate or appears before a Magistrate to record a confession, it is required to
explain to the accused that he is not bound to make a confession and that, if he does
so, any confession he may make, may be used as evidence against him under Section
164 CrPC. It is therefore, evident that the confession may be taken as the evidence
against the accused once made in compliance with Section 164 CrPC. We are of the
view that whether the accused was compelled to be a witness against himself can only
be a question of fact requiring proof thereof. Compulsion, if proved would lead to a
definite conclusion of violation of Article 20 (3) of the Constitution of India. As held in
Brijbasi Lal Shrivastava v. State of M.P., AIR 1979 SC 1080, administration of an oath to
the accused by a person in authority before taking a statement is by itself a concealed
threat. We are of the view that threat in any form, be it concealed or otherwise directly
affects voluntariness of the confession and renders the same inadmissible in evidence.

It is true that the object of criminal law process is to find out the truth and not to
shield the accused from the consequences of his wrong doings. However, it is equally
true that the process of finding out the truth must be undertaken keeping paramount
Article 21 of the Constitution of India and the fundamental guarantee that no person shall be
deprived of his life or personal liberty except in accordance to procedure established by law. In no
circumstances can it be said that administration of oath to an accused before recording a confession
which is prohibited by law and therefore illegal and unlawful pursuant to which the confession
is recorded was done by a procedure established by law. We are, thus, of the view that
administering oath to an accused violates Article 20 (3) of the Constitution of India and
accordingly answer the first question in affirmative.

X X X
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A bare perusal of Section 164, Cr.P.C ought to make it clear to the Magistrate that
the entire exercise to be meticulously conducted by the Magistrate while recording the
confession is to ensure its truthfulness and voluntariness. These are paramount
safeguards provided in the law under Sections 164 and 281 Cr.P.C, Section 4 (2) of
the Oaths Act, 1969 as well as Article 20 (3) of the Constitution of India. This is to
ensure not only that the accused person is absolutely insulated from being compelled
into self-incrimination but also to see that the accused not effected and not pressured
by any external influences is willing to confess a crime committed by him which would
be accepted as evidence against him. It would be strange that the Magistrate so
empowered, to ensure its truthfulness and voluntariness himself commits an illegality
which is prohibited giving reason to doubt not only of a failure of proper application of
mind but also as to whether the confession itself was involuntary, under pressure of
illegal oath administered. It has been held that administering oath to an accused
before recording his confession is prohibited, unlawful and illegal. It has been held
that administering oath on an accused infringes the fundamental guarantee against
self-incrimination under Article 20 (3) of the Constitution of India. The Supreme Court
has in no uncertain terms held that no prejudice may be proved for enforcing
fundamental right. Violation of fundamental right itself renders the impugned action
void. The Supreme Court has also held that compulsion must be understood to mean
“duress” and that compulsion in this sense is a physical objective act and not the state
of mind of the person making the statement, except where the mind has been so
conditioned by some extraneous process as to render the making of the statement
involuntary and, therefore extorted. The Magistrate while administering oath on an
accused before recording the confession commits an illegality and unlawful act
prohibited by law. Any information received which may be self-incriminatory in
violation of the laws as well as the Constitutional guarantee, which may have
compelled the accused to self-incriminate cannot but be termed “duress” or “undue
influence.” While it is true that the demand or requirement for speaking truth is
absolute both by a witness after he is administered oath and by an accused while
making a confession, administering oath upon an accused while recording his
confession would lead to disastrous consequences.

A perusal of Section 164 read with Section 281, CrPC makes it evident that
the record of the examination of the accused is required to be done in a question
and answer format. Section 281, CrPC mandates that whenever an accused is
examined by any Magistrate the whole of such examination, including every
question put to him and every answer given by him, shall be recorded in full by
the Presiding Judge or Magistrate himself or where he is unable to do so owing to
a physical or other incapacity, under his direction and superintendence by an
officer of the Court appointed by him in his behalf. The administration of illegal
oath upon the accused at the first instance and thereafter questioning the
accused person and seeking information which is self-incriminatory cannot
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but fall squarely within the ambit and scope of “testimonial compulsion”. When any
mode of pressure, subtle or crude, mental or physical, direct or indirect, but
sufficiently substantial, applied by the Policeman (a person in authority) for obtaining
information from an accused strongly suggestive of guilt becomes “compulsion
testimony” as held by the Supreme Court in Nandini Satpathy (supra) it can also be
said that the same act by a Magistrate who also is a person in authority for obtaining
self-incriminatory information from the accused is also “compelled testimony”. We hold
that in order to accept a confession as voluntary the Court must be absolutely certain
that the confession is unblemished and there remains not an iota of doubt that the
confession was actuated by undue influence, threat or promise. When a Magistrate
takes the chair to record the confession, the mandate of the law prescribes the
Magistrate to ensure that the mind of the accused is free from any external pressure.
While doing so, if the Magistrate goes on to administer oath upon the accused it
cannot be said that the said Magistrate complied with the statutory requirement of the
law to ensure the voluntariness of the confession.

We further hold that the confession so made must not give any reason for the
Court to doubt whether the said confession was the result of a hope in the mind of the
accused or fear of the Magistrate, a person in authority, administering oath upon him
to extract truth. Section 463, CrPC permits evidence of non compliance of Sections
164 and 281 CrPC to be taken to examine if it has injured the accused. It does not
permit violation of a fundamental right guaranteed under Article 20 (3) of the
Constitution of India to be cured. It must always be remembered that under the
doctrine of Constitutional supremacy, the Constitution is the paramount law to which
all other laws must conform. The Constitution of India must ever remain supreme and
deemed written in every statute. We are, therefore, of the firm view that the substantial
illegality of administering oath upon an accused before taking a confession which is
prohibited cannot be termed as a curable irregularity under Section 463 CrPC.
Answering the first question referred by the Division Bench in the affirmative we hold
that the confessional statement recorded under the provision of Section 164 CrPC on
oath is fatal and cannot be protected by the provision of Section 463, CrPC. In the
circumstances and consequently we hold that the judgment of the Division Bench of
this Court in Arjun Rai v. State of Sikkim, 2004 CriLJ 4747 (Sik), is good law. We
reiterate, as already held by the Supreme Court in Brijbasi Lal Shrivastava (supra) that
administration of oath while recording statements of the accused under Section 164,
CrPC would amount to a concealed threat. If this be so then to permit further evidence
to disprove what has been held to be a concealed threat would be to dilute the
fundamental protection given to an accused under Article 20 (3) of the Constitution of
India which we are not inclined to in today’s context where the accused due to social
conditions, lack of knowledge or advise may not be in a position to understand the
nuances and intricacies of the laws.
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It is also evident that on examination of Section 164 (5), CrPC administering of
oath to an accused while recording confession without anything more may lead to an
inference that the confession was not voluntary. However, there could be stray cases
in which the confessions had been recorded in full and complete compliance of the
mandate of Sections 164 and 281 CrPC, and that the confession was voluntary and
truthful and no oath may have been actually administered but inspite of the same the
confession was recorded in the prescribed form for recording deposition or statement
of witness giving an impression that oath was administered upon the accused. If the
Court before which such document is tendered finds that it was so, Section 463, CrPC
would be applicable and the Court shall take evidence of non-compliance of Sections
164 and 281 CrPC to satisfy itself that in fact it was so and if satisfied about the said
fact is also satisfied that the failure to record the otherwise voluntary confession was
not in the proper form only and did not inure the accused that the confession may be
admitted in evidence.

[ ]
261. CRIMINAL PROCEDURE CODE, 1973 — Sections 203 and 378

Appeal against dismissal of complaint, maintainability of - Inquiry

conducted by Court in proceeding does not come within the perview of trial —

Dismissal of complaint u/S 203 does not amount to acquittal — Order of

acquittal is passed ‘after trial’ — Appeal u/S 378(4) would lie in case of

acquittal — Hence, appeal against dismissal of complaint is not maintainable
as dismissal of complaint cannot be synonym to order of acquittal.

gus uftear &@fear, 1973 - 9Ie 203 wa 378

gRare i @RS & (g 3N, AuoIar - =qIIT g FIAATY & S

garford g g & akfa & ad 3t § - a1 203 & dddAd gRarg &

@S aghs & e & F& 3 & - AqvgRs & gy fa=mRer gargs aika

frar Sam ® - 91w 378(4) & WA Hde AvHRe A g H @I - 3T, aRarg

Tiish & fawg ada diwolg af § «4ifs oRarg & @Rt o Qugfs & smg

& garardt A€ dEr ST AFar ¥

Buddh Singh Kushwaha v. Umed Singh

Order dated 20.01.2018 passed by the High Court of Madhya Pradesh in M.Cr.C. No.

18634 of 2016, reported in ILR (2018) MP 988 (DB)

Relevant extracts from the order:

The “inquiry” would mean every inquiry other than a trial conducted under
the Cr.P.C by a Magistrate or Court whereas “investigation” denotes all the
proceedings under the Cr.P.C for collection of evidence conducted by a Police
Officer or by any person (other than a Magistrate) authorised by a Magistrate in
this behalf. Therefore, it can safely be crystallized that dismissal of a complaint
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under Section 203 of the Cr.P.C does not contemplate the word “trial” and it merely
contemplates the words “inquiry” and “investigation” under Section 202 of the Cr.P.C.
The word “trial” is not defined in the Cr.P.C but Section 4 of the Cr.P.C deals with the
trial of offences under the Indian Penal Code and other laws, which clarifies that all
the offences of the I.P.C shall be investigated, inquired into, tried and otherwise dealt
with in accordance with the provisions of the Cr.P.C and similar is the provision for
trial to the offences other than the I.P.C.
X X X
Perusal of the language of Section 378(4) of the Cr.P.C makes it clear that an
appeal would lie in case of acquittal. However, the order of acquittal would be after
trial of the case and it cannot be based on an “inquiry” or “investigation” therefore, the
order of dismissal of the complaint passed by the Magistrate in exercise of the power
under Section 203 of the Cr.P.C would not come within the purview of “acquittal” of the
accused and infact it is an order of not proceeding against the accused because
sufficient material was not found in inquiry by the Court. Therefore, the order of
dismissal of a complaint cannot be synonym to the order of acquittal, which gives a
cause to the complainant to file a petition seeking leave to appeal under Section
378(4) of the Cr.P.C.
X X X
In view of the law laid down by the Apex Court as well as by the High Courts in
various judgments as discussed hereinabove, it can safely be crystallized that “inquiry”
can be conducted by a Court in a proceeding but it would not come within the purview
of “trial”. It is also apparent that when “investigation” is to be conducted, it ought to be
done by a Police Officer or by any person authorized by a Court but it would not be
done by a Magistrate. If a complaint is dismissed under Section 203 of the Cr.P.C for
want of sufficient ground for proceeding against the accused, it would not come within
the purview of “acquittal” and such an order would not be treated to be an order “after
trial”.
X X X
In view of the foregoing discussion, the question as posed is answered against
the petitioner and in favour of the respondent holding that the order dismissing the
complaint under Section 203 of the Cr.P.C would not come within the connotation
“acquittal” and the petition filed by the petitioner/complainant under Section 378(4) of
the Cr.P.C seeking leave to appeal is not maintainable. The remedy is available to the
petitioner to challenge the impugned order by filing a revision or a petition under
Section 482 of the Cr.P.C. Therefore, upholding the objection filed by the respondent,
this petition stands dismissed. However, it is observed that the dismissal of this
petition would not debar the petitioner to take recourse of law as permissible to him.
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*262. CRIMINAL PROCEDURE CODE, 1973 — Section 327

263.

INDIAN PENAL CODE, 1860 — Section 376

Examination of witnesses in rape cases — Concept of vulnerable withesses

laid down — Directions issued to set up ‘Special Centres for Examination of

Vulnerable Withesses in Criminal Matters’ — Delhi High Court Guidelines for

Examination of Vulnerable Witnesses in criminal matters considered and

found consistent with the decision of Supreme Court — All High Courts

expected to adopt the same guidelines.

Note :Delhi High Court guidelines are available on

http://delhihighcourt.nic.in/writereaddata/upload/notification/notificationfile_Icwcd2x

4.pdf.

guz ufehar dfedr, 1973 - 41w 327

AT gus Hiwar, 1860 - 41T 376

TATCHIT o ATHAT A TAIETAT &1 qULT0T - FEAHT Arf&yal fr Ideuar gfaurica -

IMuAfAF FAGT F Fead@g Trfdat & afietor & for RAAY Feg' TRT HIF &

Ay R sv - e 3Ta =WrAraT g 3MuAf«Ad ATHGT A JeaIdg arfeyar &

gdteror & forr sl fgem A ur @ fear orar vad I gaiza =rarad & @iy

& HFEFY UIT AT - Gl =T ATATIAT A 3o¢ UATA & Q& & 7M5|

Are:-fEeel 3T mararay g Sl Grfady AFa dguida uv sudsy §:-

http://delhihighcourt.nic.in/writereaddata/upload/notification/notificationfile_Icwcd2x

4.pdf.

State of Maharashtra v. Bandu alias Daulat

Judgment dated 24.10.2017 passed by the Supreme Court in Criminal
Appeal No. 1820 of 2017, reported in 2018 CriLJ 4378 (SC)

[ ]
CRIMINAL PROCEDURE CODE, 1973 — Sections 357-A and 372
(i) Victimology — Criminal proceedings must be fair to both accused and the victim —
United Nation’s Declaration of Basic Principles of Justice for victims of crimes and
abuse of power enumerated.
(ii) Whether a victim has a right to appeal against an order of acquittal
where the offence took place prior to 31st December, 2009? Held, Yes.
gus yfkar @fedr, 1973 - 40 357-& UG 372
(i) qfza e - qffss HIarfear AfHgd qur A aat & v xg Q=
AR - YD Y & AUWY dUT ARh & &AM & Nfgat & fd =g &
HAAHT Tagied & SGIVUT H garvra fomaAr 74T
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(i) F1 Uvh AFT A AvHRS & WA F AT JPT HIA H JRAF T, &

foh gy 31 fq@eay 2009 & qd g3 A? FAAARG, |

Mallikarjun Kodagali (D.) thr. L.Rs. v. State of Karnataka & ors.

Judgment dated 12.10.2018 passed by the Supreme Court in Criminal Appeal

No. 1281 of 2018, reported in 2018 (4) Crimes 123 (SC)

Relevant extracts from the judgment:

The travails and tribulations of victims of crime begin with the trauma of the crime
itself and, unfortunately, continue with the difficulties they face in something as simple
as the registration of a First Information Report (FIR). The difficulties in registering an
FIR have been noticed by a Constitution Bench of this Court in Lalita Kumari v.
Government of Uttar Pradesh., (2014) 2 SCC 1. The ordeal continues, quite frequently, in
the investigation that may not necessarily be unbiased, particularly in respect of
crimes against women and children. Access to justice in terms of affordability,
effective legal aid and advice as well as adequate and equal representation are also
problems that the victim has to contend with and which impact on society, the rule of
law and justice delivery.

What follows in a trial is often secondary victimisation through repeated
appearances in Court in a hostile or a semi-hostile environment in the courtroom. Till
sometime back, secondary victimisation was in the form of aggressive and intimidating
cross-examination, but a more humane interpretation of the provisions of the Indian
Evidence Act, 1872 has made the trial a little less uncomfortable for the victim of an
offence, particularly the victim of a sexual crime. In this regard, the judiciary has been
proactive in ensuring that the rights of victims are addressed, but a lot more needs to
be done. Today, the rights of an accused far outweigh the rights of the victim of an
offence in many respects. There needs to be some balancing of the concerns and
equalising their rights so that the criminal proceedings are fair to both., Girish Kumar
Suneja v. Central Board of Investigation, (2017) 14 SCC 809.

X X X

What is significant is that several High Courts have taken a consistent view
to the effect that the victim of an offence has a right of appeal under the proviso
to Section 372 of the Cr.P.C. This view is in consonance with the plain language
of the proviso. But what is more important is that several High Courts have also
taken the view that the date of the alleged offence has no relevance to the right
of appeal. It has been held, and we have referred to those decisions above, that
the significant date is the date of the order of acquittal passed by the Trial Court.
In a sense, the cause of action arises in favour of the victim of an offence only
when an order of acquittal is passed and if that happens after 31st December,
2009 the victim has a right to challenge the acquittal, through an appeal. Indeed,
the right not only extends to challenging the order of acquittal but also
challenging the conviction of the accused for a lesser offence or imposing inadequate
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compensation. The language of the proviso is quite explicit, and we should not read
nuances that do not exist in the proviso.

In our opinion, the proviso to Section 372 of the Cr.P.C. must also be given a
meaning that is realistic, liberal, progressive and beneficial to the victim of an offence.
There is a historical reason for this, beginning with the Declaration of Basic Principles
of Justice for Victims of Crime and Abuse of Power, adopted by the General Assembly
of the United Nations in the 96" Plenary Session on 29" November, 1985. The
Declaration is sometimes referred to as the Magna Carta of the rights of victims. One
of the significant declarations made was in relation to access to justice for the victim
of an offence through the justice delivery mechanisms, both formal and informal. In the
Declaration it was stated as follows:

“4. Victims should be treated with compassion and respect for their dignity. They
are entitled to access to the mechanisms of justice and to prompt redress, as
provided for by national legislation, for the harm that they have suffered.

5. Judicial and administrative mechanisms should be established and
strengthened where necessary to enable victims to obtain redress through
formal or informal procedures that are expeditious, fair, inexpensive and
accessible. Victims should be informed of their rights in seeking redress
through such mechanisms.

6. The responsiveness of judicial and administrative processes to the needs of
victims should be facilitated by:

(a) Informing victims of their role and the scope, timing and progress of the
proceedings and of the disposition of their cases, especially where
serious crimes are involved and where they have requested such
information;

(b) Allowing the views and concerns of victims to be presented and
considered at appropriate stages of the proceedings where their
personal interests are affected, without prejudice to the accused and
consistent with the relevant national criminal justice system;

(c) Providing proper assistance to victims throughout the legal process;

(d) Taking measures to minimize inconvenience to victims, protect their
privacy, when necessary, and ensure their safety, as well as that of their
families and witnesses on their behalf, from intimidation and retaliation;

(e) Avoiding unnecessary delay in the disposition of cases and the
execution of orders or decrees granting awards to victims.

7. Informal mechanisms for the resolution of disputes, including mediation,
arbitration and customary justice or indigenous practices, should be utilized
where appropriate to facilitate conciliation and redress for victims.”

X X X
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Putting the Declaration to practice, it is quite obvious that the victim of an offence
is entitled to a variety of rights. Access to mechanisms of justice and redress through
formal procedures as provided for in national legislation, must include the right to file
an appeal against an order of acquittal in a case such as the one that we are presently
concerned with. Considered in this light, there is no doubt that the proviso to Section
372 of the Cr.P.C. must be given life, to benefit the victim of an offence.

Under the circumstances, on the basis of the plain language of the law and also
as interpreted by several High Courts and in addition the resolution of the General
Assembly of the United Nations, it is quite clear to us that a victim as defined in
Section 2(wa) of the Cr.P.C. would be entitled to file an appeal before the Court to
which an appeal ordinarily lies against the order of conviction. It must follow from this
that the appeal filed by Kodagali before the High Court was maintainable and ought to
have been considered on its own merits.

[ ]
264. CRIMINAL PROCEDURE CODE, 1973 — Sections 437, 438 and 439

Guidelines for grant/denial of bail — Law reiterated. (Dataram Singh v. State of

Uttar Pradesh and another, AIR 2018 SC 980, relied on)

gus ufhar @fedr, 1973 - 410 437, 438 Uwd 439

SATAT HSR/ATHSR fFA S g feem @y - AR gavgRal (grama g fa.

3.9, UST JIT I, THEHIT 2018 THH 980, aciad)

T.V.S. Maheshwara Rao v. State of M.P.

Order dated 14.02.2018 passed by the High Court of Madhya Pradesh in M.Cr.C. No.

28740 of 2017, reported in ILR (2018) MP 1012
Relevant extracts from the order:

Learned counsel for the applicants has placed before this court a very recent
judgment of the Supreme Court in Dataram Singh v. State of Uttar Pradesh and
another, AIR 2018 SC 980. The said judgment is an enunciation on the principles
governing grant of bail. The Hon’ble Supreme Court has observed categorically that
an important facet of criminal justice administration in the country is the grant of bail
being the general rule and the incarceration of a person in prison or a correction
home as an exception. It has further observed that “unfortunately, some of these
basic principles appear to have been lost sight of with the result that more and more
persons are being incarcerated for longer periods. This does not do any good to our
criminal jurisprudence or to our society”. In paragraph 5, the Hon’ble Supreme Court
has held “to put it shortly, a humane attitude is required to be adopted by a judge,
while dealing with an application for remanding a suspect or an accused person to
police custody or judicial custody. There are several reasons for this, including
maintaining the dignity of an accused person, howsoever poor that person might
be, the requirements of Article 21 of the Constitution and the fact that there is
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enormous overcrowding in prisons, leading to social and other problems as noticed by
this Court in Re-Inhuman Conditions in 1382 Prisons”. In paragraph 7, the Hon'ble
Supreme Court has clarified that it should not be understood to mean that bail should
be granted in every case and that its grant or refusal is entirely within the discretion of
the judge hearing the matter and though the said discretion is unfettered, it must be
exercised judiciously and in a humane manner and compassionately. In paragraph 8,
the Hon’ble Supreme Court observes that it has been constrained to make these
observations in the said appeal in which the grant of bail has not been opposed by the
State, but there is vehement opposition by the complainant. The contents of paragraph
9 reflect that the facts in that case were quite similar to the present case where again
the allegations against the appellant Dataram Singh, in the case before the Supreme
Court, was of having cheated the complainant of an amount of * 37,00,000/- and
thereby having committed an offence punishable under Sections 419, 420, 406 and
506 IPC.
[ ]
*265. CRIMINAL PROCEDURE CODE, 1973 — Section 438
Whether anticipatory bail should be for a limited period? In the light of
conflicting views of different Benches of varying strengths — Held, matter
needs to be authoritatively settled — Hence, matter referred to larger bench
for considering following questions —
(i) Whether the protection granted to a person under Section 438 Cr.P.C. should be
limited to a fixed period so as to enable the person to surrender before the Trial
Court and seek regular bail?
(ii) Whether the life of an anticipatory bail should end at the time and stage
when the accused is summoned by the Court?
gus ufehar dfedr, 1973 - 41 438
Far AAA FAAT P AfAT 3@ & fov gar arfee? [AfF== gearar el RAfd=
dral & faQarerd #7at & e A - FAWFGRT, FIvFT ® wfREReE ww oI
A fear sran @R - 3, Ao ust 9 9= A g ATHCT g€ Gusduis @l
AT TAT -
(i) FIT O 438 S.U.H F ded I M feam war gIetur [Afa wafa &
for @iffa @rar ok @@ ag ofs aRer =gy & gAey Ay
H @h dur FAIfHAT FAaT AT FH?
(ii) AT SAATAT g YD B AT HIA & AT T UhHA U JAA AT
& rafa gaTE g Ser arfeu?
Sushila Aggarwal and ors. v. State (NCT of Delhi) and anr.
Order dated 15.05.2018 passed by the Supreme Court in SLP (Criminal) No.
7281 of 2017, reported in 2018 (3) Crimes 17 (SC)
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*266.CRIMINAL TRIAL:

EVIDENCE ACT, 1872 — Section 3

CRIMINAL PROCEDURE CODE, 1973 — Section 164

(i) Whether extra-judicial confession can form basis for conviction? Held,
No — Extra judicial confession is weak piece of evidence — It cannot form
basis for conviction unless supported by other substantial evidence.

(ii) Appreciation of earlier statement — Statement recorded by Judicial
Magistrate u/S. 164 Cr.P.C. — Witness resiled from it — It may not be of
any relevance nor can it be considered as substantive evidence to base
the conviction.

Iraufs franyor:

ey wfafags, 1872 - 4w 3

gus yferar dfgdr, 1973 - €T 164

(i) T =aReIR aEdipla avfafg & muR & FEar g2 FfwfEaiRa, ad -
=BT FENPid gda upfa & @eg § - Ig QuiARE & U JE &
ol § o1d dd fh g aRarad wed grRr aAfya A& &

(i) qddad ¥ & Hedihd - HIA gus gfear d@fkar i @ 164 & 3ha
=alfe AfGee g FfAfafaa - sl a saa sEhefa cad & - sTh A
JHEITA A€ & FhA §; J & 39 QufATE & U & FU A @ara qay &
wifa amar o gwar ¥l

State of Karnataka v. P. Ravikumar @ Ravi and others

Judgment dated 16.08.2018 passed by the Supreme Court in Criminal Appeal

No. 1428 of 2013, reported in (2018) 9 SCC 614

*267. CRIMINAL TRIAL:
Appreciation of evidence — First informant/complainant and investigation
officer being the same person — Argument that investigation is not reliable —
All documents including Dehati Nalasi prepared at the spot — Report of
armourer and grant of sanction by persons other than investigator — No prima
facie bias pointed by the defence towards investigation officer — Prosecution
evidence cannot be rejected merely on such ground.

IS Rramor:

AT A Fedha - U¥H gAarwd /Remgasdt daur sgawa JfRsd o
FATT I @A - daF B yAV FagHy A& T - Ty afyd aka
T gTANAF gTAT T gyl JW|MI FY 1A - AW @ gfadga gar AJFY
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B gerd UGS & AHARD afwear g eI @ - gmmg g sgEerE
FRFH M M B gyF TEAr vswra &1 @A A gATA T - AT TT INUR
Y HTHATSTA GT&Y ATHSRI A& H1 S FehaTl

Anil @ Bhura v. State of M.P.

Judgment dated 19.07.2017 passed by the High Court of Madhya Pradesh
(Gwalior Bench) in Criminal Appeal No. 553 of 2017, reported in 2018 (IV)
MPJR SN 7

Note: Readers are also requested to go through Mohan Lal v. State of Punjab,
AIR 2018 SC 3853.

*268.CRIMINAL TRIAL:

269.

INDIAN PENAL CODE, 1860 — Sections 294, 353 and 504
Sentencing — Conviction under Sections 353, 504 and 294 IPC - Accused
aged 60 years with no criminal antecedent — Occurrence of incident at the
spur of the moment - Sentence of 3 months imprisonment converted to
undergone — Fine amount enhanced.
IJOAE Rramor:
I gus wiear, 1860 - €I 294, 353 TG 504
GUSICST - HITATT gug Afedr &r a3 294, 353 dar 504 & 3fa arwfafy - 60
adtg AfRYH FaHr w uafE qdga A& - gear aifoe sasen # ufed g3 -
3 A & HNIATE P GUSIGA HIAA 7T Huarg A wuRafda frar aar - gaa &
Ty qers |
Haribhau v. State of Maharashtra
Judgment dated 04.09.2018 passed by the Supreme Court in Criminal Appeal
No. 7414 of 2018, reported in 2018 (4) Crimes 145 (SC)

[ ]
ESSENTIAL COMMODITIES ACT, 1955 — Sections 3 and 7
LPG (REGULATION OF SUPPLY AND DISTRIBUTION) ORDER, 2000
Violation of order — Accused admitted seizure of three domestic gas
cylinders from his house — He had only a double cylinder LPG connection —
He also admitted use of gas cylinders for manufacturing roasted peanuts and
chikki for sale in market — Held, use of domestic LPG for commercial
purposes and possession of additional cylinder without valid connection is
proved beyond reasonable doubt — Conviction upheld.
AT F g€y HATATA, 1955 - 91T 3 TI 7
o dral. (3ngfd vd faaver & RAfagae) meer, 2000
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HEA &I Seotd - HAYH J U 8 @ AT oo E FATsy J@ T FT@haR

fpar - 38 gy ATT &l Joesy & TA. .. dAaMa a1 - 39 Ig i TfdR

fpar f6 ag | HaAawa & 3UAT AR A AT I v HAB YA T

RIFh g & suWT HIAr A1 - HFAUIRT, Gy v qS. H o egrgar@s g

°d Ud d9 HAFMd & @ HARE ey & oy gregs @35 § W

gAfora gar ¢ - awfafg & g & adi

Munnalal Prajapati v. State of M.P.

Order dated 19.01.2017 passed by the High Court of Madhya Pradesh

(Gwalior Bench) in Criminal Revision No. 528 of 2011, reported in 2018 (2)

ANJ (MP) 303
Relevant extracts from the order:

The applicant had examined himself as his defence witness. In the cross-
examination, he admitted that the house, from which the three gas cylinders were
seized, belongs to him. He further stated that he was having gas connection and the
documents pertaining to the gas connection is Exhibit-D/2(c). The applicant further
admitted that he sells groundnuts after roasting the same. He further admitted that he
also sells ground-nuts chikki.

Thus, in view of the evidence of the applicant himself, it is clear that the factum of
seizure of three gas cylinders has not been denied/disputed by the applicant also. He
has further admitted that he roasts ground-nuts in the house itself. He further admitted
that the roasted ground-nuts are sold by him in the open market. Thus, the use of
domestic LPG cylinders for commercial purpose is proved beyond reasonable doubt.

o
*270. EVIDENCE ACT, 1872 — Sections 3 and 134

Appreciation of evidence — Sole evidence of related withess — Admission of

previous enmity — Also, certain omissions pointed out in the FIR and

statements - Held, presence of related witness is natural — Enmity is a

double edged sword — Every discrepancy cannot affect the trustworthiness

of withess — Evidence of sole related withess can be acted upon.

are AT, 1872 - 4w 3 va 134

qed B Hedihd - ol @ehl 1 vepary @ew - q@ qqw & w@pia - @y @,
UYH FIAT fddgd 9T HYA A o A0 AT Y a7 - yfAAGIRG, gadr wrah
& sufRufa wmarfas & - I & af qEar § - uAF Peaar aeh Hir
TagRaar o grfad a& T Fhar - THATT ggft areft hr qreg o U gArar
ST gohar Bl
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Kallu Khan v. State of M.P.

Judgment dated 28.03.2018 passed by the High Court of Madhya Pradesh
(Gwalior Bench) in Criminal Appeal No. 109 of 2011, reported in 2018 (4)
Crimes 111 (MP)

*271. EVIDENCE ACT, 1872 — Section 32
CRIMINAL TRIAL:

(i)

(ii)

Criminal trial — Hostile withess — Prosecution witnesses not supporting
prosecution case — Such witnhesses not declared hostile — Held, if
prosecution witness is not supporting the prosecution case and such
witness is not declared hostile, the defence can rely on the evidence of
such witness which would be binding on prosecution — Testimony of
such withess cannot be side lined. (Raja Ram v. State of Rajasthan, 2005 (5)
SCC 272 and Mukhtiar Ahmed Ansari v. State (NCT of Delhi), 2005 (5) SCC 258,
relied on)

Appreciation of evidence - Dying declaration, evidentiary value of -
Executive Magistrate not making endorsement in dying declaration that
the dying declaration was read over and explained to injured — Held, in
absence of such endorsement, it creates a doubt on credibility and
truthfulness upon dying declaration. (Kantilal v. State of Rajasthan, (2009)
12 SCC 498, relied on)

ey IRATA, 1872 - 41w 32
mqufAes fa=mIorn:

(i)

(if)

ruufas faarrer - gay (A e - FAfFATa @f@ad a dfFRTa aae
o gAdT g FIr - g wf@dd & g [{Aad avg ad fea oo -
3NN, afe y@Asa areh 3WATT FTHS F1 FHRAT TE BT @ B
AT v greh A uer Qs T aE fFIr TIm ¥ O garg uer v Gred
& e aX fgara HY gaar § 3R o e AfFTSa oy agasrd gef
- v et & @reg & eIfpAR A eI Sv @dan (wveamr aH fan
TSTEIA T, (2005) 5 TH.H.H. 272 Wd FE&IIN HeAG Fak @ 757
(T & . &. fReeft), (2005) 5 vw. & & 258, 3adfad)

&I P Hedhd - HcGDTAD HYA B WiadD Hed - drAUTS AMTET
d FAPANT FYT FA FH Id B YBIDA dA FA B FgHifar wyA
HET B USHY FATAT M gHAIMAT 7AT AT - HRAGRG, 0¥ gsiHA &
AT #A Fgdfod HI4 & Fugdaar AR Fgd & @8 U g
S| (PIfIemer f®g TFTEIIT U5, (2009) 12 vHHiHt 498, a«ad)
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Sanju v. State of M.P.
Judgment dated 05.03.2018 passed by the High Court of Madhya Pradesh in
Criminal Appeal No. 315 of 2008, reported in ILR (2018) MP 953 (DB)
o
*272. EVIDENCE ACT, 1872 — Section 65
(i) Proof of document by secondary evidence - Secondary evidence of a
document is inadmissible, until from the pleading it is not established
that primary evidence is not available as required under Section 64 of
the Evidence Act.
(ii) Mere admission of existence of document by opposite party, whether
entitles the plaintiff to prove document by secondary evidence? Held,
No — Section 65(b) of the Act, requires both existence and conditions or
contents of the original document should be admitted by opposite party,
to prove document by secondary evidence.
areg afafags, 1872 - 91 65
(i) fgfas e g0 cEdrds & @rfdd e - ot gEaras @ fgdras
qreg a9 dd JAAeT & oid dd b JAffaaa & g warfua ag & snar e
ey Afafags & g 64 F dada Iy wAfEa wyfRE @ew sudey
ag gl
(ii) F1T (VA gedR g gEAAST & HAR’dca M AT TPl F YR W
arér A gTATdS B fgcligs A1eT g1 AIfId I A §HIR dTal &2
sfRfFaIRa, ad - aR_FIT Hr aw 65(7) AWT FIH & F craas a7
fgas @eg @ @IRT #Id & DT Jqo STAAST T F_¥dcd dAT W AT
HadEg arar, faudr gefeh grar FHT H e @R
Sanjay Sahgal v. Shradha Kashikar & ors.
Order dated 23.01.2018 passed by the High Court of Madhya Pradesh in M.P.
No. 775 of 2017, reported in ILR (2018) MP 924
o
*273. GUARDIANS AND WARDS ACT, 1890 — Sections 7 and 8
CIVIL PROCEDURE CODE, 1908 — Section 9 and Order 7 Rule 11
Jurisdiction of Family Court in India — Application of principle of comity of
Courts in dispute relating to guardianship — This principle alone cannot be a
ground to decide jurisdiction - Best interest of child is paramount
consideration — Rejection of plaint at threshold held not to be proper.
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274.

e 3 ufdurew ffags, 1890 - gIe 7 uvd 8

fafaer ufear w@fear, 1908 - wr 9 wa 3mger 7 AgHA 11

PgId SAATAT BN AT A QAP - TA&Thdr § QT faarg # =aramaad g1
dig=g & Rgia i gAsgar - @17 gz [Vgid aaf@ar [FAfAg #33 & 3ur
JE @ FHAT - dqab H FAaA od & FIAE AUy g & - arguF @ I
# & ardASR A s sRa ad Avar g

Jasmeet Kaur v. Navtej Singh

Order dated 20.02.2018 passed by the Supreme Court in Civil Appeal No.
2291 of 2018, reported in 2018 (4) MPLJ 251 (SC)

o
HINDU ADOPTIONS AND MAINTENANCE ACT, 1956 — Section 11

Whether long duration of time during which a person is treated as adopted
can be considered as proof of adoption? Held, Yes — Long duration of time
during which a person is treated as adopted cannot be ignored — This fact by
itself may carry a presumption in favour of adoption.

g ga® aur swor-uiyor yfafATa, 1956 - arw 11

F1 qg gAAGT A P13 afh gIRIYET ATAT ST AT SABRATIT & I &b FT
# gor HI S Fwr &2 JAFARG, & - g gHIE, G dF afe gaFgda
HAST AT AT, Hr 3987 A H ST oA - I dLT Ed: GABATU & Us H TH
suygron AT FIar ¥

Kamla Rani v. Ram Lalit Rai @ Lalak Rai (D) through L.Rs. and
others

Order dated 17.07.2017 passed by the Supreme Court in Civil Appeal No.
9153 of 2017, reported in (2018) 9 SCC 663

Relevant extracts from the order:

We cannot lose sight of the principle that though the factum of adoption and its

validity has to be duly proved and formal ceremony of giving and taking is an essential
ingredient for a valid adoption, long duration of time during which a person is treated
as adopted cannot be ignored and by itself may in the circumstances carry a
presumption in favour of adoption. In this regard, we may refer to the observations of
this Court in L. Debi Prasad (Dead) by LRs. v. Smt. Tribeni Devi and ors, 1970 (1) SCC

677

“9. There is no doubt that the burden of proving satisfactorily
that he was given by his natural father and received by Gopal
Das as his adoptive son is on Shyam Behari Lal. But as
observed by the Judicial Committee of the Privy Council in
Rajendrao Nath Holdar v. Jogendro Nath Banerjee [14 Moor’s
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Indian Appeals p.67]; that although the person who pleads that he
had been adopted is bound to prove his title as adopted son, as a
fact yet from the long period during which he had been received as
an adopted son, every allowance for the absence of evidence to
prove such fact was to be favourably entertained, and that the case
was analogous to that in which the legitimacy of a person in
possession had been acquiesced in for a considerable time, and
afterwards impeached by a party, who had a right to question the
legitimacy, where the defendant, in order to defend his status, is
allowed to invoke against the claimant every presumption which
arises from long recognition of his legitimacy by members of his
family; that in the case of a Hindu, long recognition as an adopted
son, raised even a stronger presumption in favour of the validity of
his adoption, arising from the possibility of the loss of his rights in
his own family by being adopted in another family. In Rup Narain v.
Gopal Devi, 36 IA 103, the Judicial Committee observed that in the
absence of direct evidence much value has to be attached to the
fact that the alleged adopted son had without controversy
succeeded to his adoptive father’s estate and enjoyed till his death
and that documents during his life and after his death were framed
upon the basis of the adoption. A Division Bench of the Orissa High
Court in Balinki Padhano v. Gopalkrishna Padhano, AIR 1964 Ori 117,
held that in the case of an ancient adoption evidence showing that
the boy was treated for a long time as the adopted son at a time
when there was no controversy is sufficient to prove the adoption
although evidence of actual giving and taking is not forthcoming.
We are in agreement with the views expressed in the decisions
referred to above.”

*275.INDIAN PENAL CODE, 1860 — Section 34
CRIMINAL PRACTICE:
EVIDENCE ACT, 1872 — Section 45

(i)

Common intention — Appreciation of evidence — Applicability of Section
34 IPC is a question of fact and to be asserted from the evidence on
record — Common intention postulates the existence of a pre-arranged
plan i.e. prior meeting of minds — It must be proved that criminal act was
done in concert pursuant to pre-arranged plan - Intention can be
developed at place of occurrence also.
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276.

(ii) An accused whether can be convicted of an offence with aid of Section
34 IPC in absence of FIR filed against him? Held, No.

(iii) Ocular evidence vis-a-vis medical evidence — Appreciation of evidence -
Principle reiterated — If there is contradiction between medical and
ocular evidence, where medical evidence goes so far that it completely
rules out all possibilities of ocular evidence being true, ocular may be
disbelieved. (Abdul Sayeed v. State of MP, (2010) 10 SCC 259, relied on)

HIINT gus Higdr, 1860 - 41T 34

MUU™E gaT:
ey IRATA, 1872 - 41U 45
(i) AT AT - W& & Hedihd - ARXAGT gus dfear & air 34 &

gASTAT 2T & Uk g4 & AR Affe@ o sufRya e & ureara foean
ST WIfRT - HATET AT & YR ded §d afeyd AT HATd
ATl @1 qd fFaa & - I8 @fed fear snar smaegs § f6 nuafds
Pcd qd Fafyd Al & FJEI # FfFAfad @HT fhar war oar -
AT T AT gear TTT T M T Fhar Bl

(ii) w1 fhdl AHAYDH o 39P [AFg gyA FIar yfddea & g # AU 34
r.e.g. i gEIar ¥ A vy & Ay Qwlag Far s gear £
sfxfaaiRa, ag

(iii) ucael @igg & Jorar # Rfecdy @ew - @ew &1 Jediha - [{gd
gadgRa - aft Rfecda @eg g gcgs e & w1 [faarare 3R
Sef Rfrcha wea o g @ar s wfed T I svar § & ucst
qET & T WS H TN FHTTAN B AT B SaT & O UcI&T q1ey
w JfqurE fear o @edl ¥ (Fege #HwE . #.g. 77, (2010) 10
vEHEE 259, 3gdfaad)

Bhure Singh and anr. v. State of M.P.

Judgment dated 31.01.2018 passed by the High Court of Madhya Pradesh in

Criminal Appeal No. 511 of 2003, reported in ILR (2018) MP 929 (DB)

[ ]

INDIAN PENAL CODE, 1860 — Section 53

Sentencing — Principles while exercising discretion of, explained:

(i) The principles governing the imposition of punishment will depend upon
the facts and circumstances of each case.

(ii) However, the sentence should be appropriate, adequate, just,
proportionate and commensurate with the nature and gravity of the
crime and the manner in which crime is committed.
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(iii) The gravity of the crime, motive for the crime, nature of the crime and all
other attending circumstances have to be borne in mind while imposing
the sentence.

(iv) Courts should also take into account principles of proportionality, deterrence and
rehabilitation — In proportionality analysis, it is necessary to assess the
seriousness of an offence in order to determine the commensurate punishment for
the offender — The seriousness of an offence depends, apart from other things,
also upon its harmfulness.

(v) The Court cannot afford to be casual while imposing the sentence
inasmuch as both the crime and the criminal are equally important in the
sentencing process.

(vi) The Courts must see that the public does not lose confidence in the
judicial system - Imposing inadequate sentences will do more harm to
the justice system and may lead to a state where the victim loses
confidence in the judicial system and resorts to private vengeance.

HIINF &= Hfgar, 1860 - 41T 53

gg - TRAFIRAPR F 30T FIY FHAT A9 Doy Agiar i carem i as:

(i) gz IAVWT wa gad RBgid vd@ gdior & Jzai g gRiRufaar o3

faay &I
(ii) TIellfch, 8, Y & gHpfd g 7T dur FH g JuqYy HIRT A
TAT §, 3D IFIFY JAT 37T, U, ®9 9 JFUTAS AT ARTI

(iii) ¢z FRAANT HIQ AT HUTY H FAIAT, HUTY H g, HTTY H gHfa

aar =g 3Ry gREfaat & «ara & t@r arar ko)

(iv) saraTadt Bt ArgufdEdr, Ao g gaata & fagrar o o «ara & I@an

ART - JgUR & AT HgEu ¢z AT I g nguidedr & gy
H, HOUY HT AHIAT PN HFHAT HMAIR § - JAAY Hr TG, =g ardi
& falk®, sadr afasRrear gy off [FaT FIar &

(v) gs JIRANT FIQ TAT AATAT ATATH A& @ Fhdr FAfF &3 ¢

gfhar d HUY g Jgudt Q| gugd § Agcayol

(vi) SAIYTAT DB T ¢@AT AT 6 AT &1 ~1RAF ggeam § #YAT o 33

- yuAE &3 AT wiar e cyawn @ SO @ ggErem o
¥ gor & N o S @A § e NFa, sRe cggrar & w7@r @
3T @fbard ggar gy 3aT AT
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State of Rajasthan v. Mohan Lal and another

Judgment dated 01.08.2018 passed by the Supreme Court in Criminal Appeal

No. 959 of 2018, reported in AIR 2018 SC 3564
Relevant extracts from the Judgment:

The medical officer of the authorized Primary Health Centre, Kishangarh Renwal,
examined the injuries sustained by the two injured, viz. Kapurchand and Phoolchand.
While Phoolchand had sustained only one injury of a simple nature, which was inflicted
by a blunt object, Kapurchand had sustained two injuries, out of which one was simple
and the other was serious. Therefore, Kapurchand was advised to undergo an X-ray.
The X-ray report (Exhibit-P4) revealed that his right parietal bone was fractured. The
medical report (Exhibit-P1) discloses the injury No.1 as grievous in nature. The
Medical Officer has given his opinion in Exhibit-P5 that the injury No.1 was life-
threatening.

The High Court simply brushed aside the aforementioned material facts and
sentenced the accused to the period already undergone by him, which is only 6 days in
this case. In our view, the Trial Court and the High Court have taken a lenient view by
convicting the accused for offences under Sections 325 and 323, IPC. Absolutely no
reasons, much less valid reasons, are assigned by the High Court to impose the
meagre sentence of 6 days. Such imposition of sentence by the High Court shocks the
judicial conscience of this Court.

Currently, India does not have structured sentencing guidelines that have been
issued either by the legislature or the judiciary. However, the Courts have framed
certain guidelines in the matter of imposition of sentence. A judge has wide discretion
in awarding the sentence within the statutory limits. Since in many offences only the
maximum punishment is prescribed and for some offences the minimum punishment is
prescribed, each Judge exercises his discretion accordingly. There cannot, therefore,
be any uniformity. However, this Court has repeatedly held that the Courts will have to
take into account certain principles while exercising their discretion in sentencing,
such as proportionality, deterrence and rehabilitation. In a proportionality analysis, it is
necessary to assess the seriousness of an offence in order to determine the
commensurate punishment for the offender. The seriousness of an offence depends,
apart from other things, also upon its harmfulness.

This Court in the case of Soman v. State of Kerala, (2013) 11 SCC 382, observed
thus:

“27.1.Court ought to base sentencing decision on various different

rationales — most prominent amongst which would be proportionality
and deterrence.

27.2. The question of consequences of criminal action can be

relevant from both a proportionality and deterrence standpoint.

439



27.3. Insofar as proportionality is concerned, the sentence must be

commensurate with the seriousness or gravity of the offence.

27.4. One of the factors relevant for judging seriousness of the

offence is the consequences resulting from it.

27.5. Unintended consequences/harm may still be properly attributed
to the offender if they were reasonably foreseeable. In case of illicit
and underground manufacture of liquor, the chances of toxicity are
so high that not only its manufacturer but the distributor and the
retail vendor would know its likely risks to the consumer. Hence,
even though any harm to the consumer might not be directly
intended, some aggravated culpability must attach if the consumer
suffers some grievous hurt or dies as result of consuming the
spurious liquor.

The same is the verdict of this Court in Alister Anthony Pareira v. State of
Maharashtra, (2012) 2 SCC 648, wherein it is observed thus:

“84. Sentencing is an important task in the matters of crime. One of
the prime objectives of the criminal law is imposition of
proportionality, adequate, just and proportionality sentence
commensurate with the nature and gravity of crime and the manner
in which the crime is done. There is no straitjacket formula for
sentencing an accused on proof of crime. The court have evolved
certain principles: the twin objective of the sentencing policy is
deterrence and correction. What sentence would meet the ends of
justice depends on the facts and circumstances of each case and
the Court must keep in mind the gravity of the crime, motive for the
crime, nature of the offence and all other attendant circumstance.”

From the aforementioned observations, it is clear that the principal governing the
imposition of punishment will depend upon the facts and circumstance of each case.
However, the sentence should be appropriate, adequate, just, proportionate and
commensurate with the nature and gravity of the crime and the manner in which the
crime is committed. The gravity of the crime, motive for the crime, nature of the crime
and all other attending circumstances have to be borne in mind while imposing the
sentence. The Court cannot afford to be casual while imposing the sentence, inasmuch
as both the crime and the criminal are equally important in the sentencing process.
The Court must see that the public does not lose confidence in the judicial system.
Imposing inadequate sentences will do more harm to the justice system and may lead
to a state where the victim loses confidence in the judicial system and resorts to
private vengeance.
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In the matter at hand, it is proved that the victim has sustained a grievous injury
on a vital portion of the body, i.e. the head, which was fractured. The doctor has
opined that the injury was life threatening. Hence, in our considered opinion, the High
Court was too lenient in imposing the sentence of six days only which was the period
already undergone by the accused in confinement.

Having regard to the totality of the facts and circumstance, and as it is brought to
our notice that the parties have forgotten their differences and are living peacefully
since 25 years, we impose a sentence of 6 months’ rigorous imprisonment and a fine
of * 25,000/-(Rupees Twenty Five Thousand) against the accused. While doing so, we
have taken into consideration the aggravating as well as mitigating factors under the
facts of this case.

[ ]
277. INDIAN PENAL CODE, 1860 — Section 84

Defence of unsoundness of mind — Test is of “legal insanity” at the time of

occurrence of offence — Mere evidence of injured is not sufficient to reject

the defence - Also, judge cannot conclude merely on the basis of the
demeanour and conduct of the accused in Court — Reference must be made
to medical treatment of the accused — Presence of reasonable doubt as to
mental condition of the accused at the time of occurrence — Entitled to the

benefit of exception under Section 84.

AT gus Hiedr, 1860 - 41T 84

fapafaaar & gfazenr - ofieggor sroweg gfeq @ g7y “RANQF seaar & & - @13

3ed H wed gfavan aHASRY wXa & o udtg ad - Ig i, Fmrandi,

sarATag A AT HAGH B AgHfAA vd 3MII0T F YR W Ay G & Fhar
¢ - gD # I o W} RPNy sumiw &1 "@gd I amar =ifer - rgwy
gfed ad qag Affgs K 7A@ ufd & g d ghrygs @ o sufRufa -

UIRT 84 & 3FAAT JUATE Pl ATH oA Bl THeIX ¢l

Devidas Loka Rathod v. State of Maharashtra

Judgment dated 02.07.2018 passed by the Supreme Court in Criminal Appeal

No. 814 of 2017, reported in (2018) 7 SCC 718
Relevant extracts from the judgment:

The trial judge erred in proper consideration and appreciation of evidence,
virtually abjuring all such evidence available raising doubts about the mental
status of the appellant at the time of commission of the offence, so as to leave
his conviction as a foregone conclusion. The trial judge unfortunately did not
consider it necessary to put further questions to P.W.14 with regard to the
hospitalisation of the appellant immediately after the occurrence and why the
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prosecution had not placed the necessary evidence in this regard before the Court.
The truth therefore remained elusive, and justice thus became a casualty. The Trial
Judge therefore erred in his duty, as observed in State of Rajasthan v. Ani alias Hanif
and others, (1997) 6 SCC 162, as follows:

“12. Reticence may be good in many circumstances, but a Judge

remaining mute during trial is not an ideal situation. A taciturn

Judge may be the model caricatured in public mind. But there is

nothing wrong in his becoming active or dynamic during trial so that

criminal justice being the end could be achieved. Criminal trial

should not turn out to be a bout or combat between two rival sides

with the Judge performing the role only of a spectator or even an

umpire to pronounce finally who won the race. A Judge is expected

to actively participate in the trial, elicit necessary materials from

witnesses in the appropriate context which he feels necessary for

reaching the correct conclusion. There is nothing which inhibits his

power to put questions to the witnesses, either during chief

examination or cross-examination or even during re-examination to

elicit truth. The corollary of it is that if a Judge felt that a witness

has committed an error or a slip it is the duty of the Judge to

ascertain whether it was so, for, to err is human and the chances of

erring may accelerate under stress of nervousness during cross-

examination. Criminal justice is not to be founded on erroneous

answers spelled out by witnesses during evidence collecting

process. It is a useful exercise for trial Judge to remain active and

alert so that errors can be minimized.”

The Appellate Court also had a duty to consider the nature of the evidence led by
P.W.14 and the other medical evidence available on record with regard to the
appellant. Unfortunately, it appears that the Appellate Court also did not delve into the
records in the manner required, as observed in Rama and others v. State of Rajasthan,
(2002) 4 SCC 571:

“(4) It is well settled that in a criminal appeal, a duty is enjoined
upon the appellate Court to reappraise the evidence itself and it
cannot proceed to dispose of the appeal upon appraisal of evidence
by the trial Court alone especially when the appeal has been
already admitted and placed for final hearing. Upholding such a
procedure would amount to negation of valuable right of appeal of
an accused, which cannot be permitted under law.”
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We are therefore of the considered opinion, that the appellant has been able to
create sufficient doubt in our mind that he is entitled to the benefit of the exception
under section 84 |.P.C. because of the preponderance of his medical condition at the
time of occurrence, as revealed from the materials and evidence on record. The
prosecution cannot be said to have established its case beyond all reasonable doubt.
The appellant is therefore entitled to the benefit of doubt and consequent acquittal.
The appeal is allowed. He is directed to be released from custody unless wanted in
any other case.

o
*278. INDIAN PENAL CODE, 1860 — Section 84
Plea of insanity — Accused committed murder of his Paternal Aunt (Bua) with
axe — Majority of prosecution withesses not only relatives of deceased but
relatives of accused also — Prosecution witnesses deposed about insanity
and mental unfithess of accused at the time of incident — Accused failed to
produce documents regarding mental treatment — Held, Prosecution evidence
on record shows that at time of incident accused was absolutely insane and
of unsound mind - Practical problem of poor families who cannot bear
medical cost of treatment in mental hospital cannot be ignored — Prosecution
witnesses being relative of accused and deceased had no intention to falsely
implicate the accused — For committing a crime, the intention and act both
are taken to be constituents of crime — Accused entitled to benefit of Section
84 IPC.

HRAT gus Aigdr, 1860 - YT 84
SeATAr @ HiFarh - HXGD I Forsl @ D 3N B goAl H A5 - HFAT

aiferat & dik 9T ggHEE # J dad FAd b FEA § A0G HWGH & off Gaedr
- HfFASE @iiEerat J geAr & @HT HHYD H SeATAT JUT AAES JAIIAT b

gy # weg fGwm - HAYD ARG 3TUR F FART gEAAST gEJd hIA A
¥gwa @ - ARG, affew o Ggaa afFE@sa @ew g &3 & 5
gear & wAY HAYD Ol FU @ IeAd dW @patd ar - ada aRadd g
e Rfecaraar & R @af & a so1 aa & cggeRed AT & i
SOf&rd ¢ fhar o @ahar - ARASTA @rieral & HHYDH AT Fas & qIA @d
gU off Jfgs o Fear nfod U S & ;M AT AG AT - KA J9TY A
HRT HIA & O AT dAT FF, &Il Bl JUAY & gehl & &G A forar swar g
- #AfAYH AL H. B 9T 84 H AH UTH HIA B THEAR &l
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Ramnath Pav v. State of M.P.
Judgment dated 27.02.2018 passed by the High Court of Madhya Pradesh in
Criminal Appeal No. 376 of 2009, reported in ILR (2018) MP 943 (DB)

*279. INDIAN PENAL CODE, 1860 — Sections 107 and 306

280.

Abetment to commit suicide, essentials of — To constitute an offence u/S
306, mens rea is an essential ingredient as the abetment involves a mental
preparedness with an intention to instigate, provoke insight or encourage to
do an act or a thing — Such process of instigation must have close proximity
with the act of commission of suicide.

AT gus Hiear, 1860 - 41T 107 T 306

MHFAT I gOITUT, AT dcd - 91T 306 & 3afd guy a1fsa @ & o

gUerd UH HGFH dcd § Y GOITUT A IHEET, YU, HEAAT IJuar fondr

Fcg 1 R P gerar A & AT H AATHE JTUIdT AT § - IhHERT H 3H

Ufehar &1 McAgAT 6Y Sd & g & WY Yo Ffeapedr gl Jcad IS

el

Abhay Kumar Katare v. State of M.P.

Order dated 26.03.2018 passed by the High Court of Madhya Pradesh (Indore

Bench) in M.Cr.C. No. 5952 of 2018, reported in ILR (2018) MP 1026

o

INDIAN PENAL CODE, 1860 — Section 149

CRIMINAL TRIAL:

(i) Framing of charge — Omnibus charge against all accused without clear
reference to substantive offence — Also, charge not framed on the basis
of counts of substantive offence — Held, Charge is not an accusation
made or information given in the abstract — Approach of the trial Court
criticised — Principles relating to framing of charge explained.

(ii) Vicarious liability by virtue of Section 149 — Principles explained.

(iif) Evidence against absconding accused on their presence — Evidence Act
does not permit admitting of evidence recorded against other accused
except for Section 33 of the Evidence Act — Evidence against them must
be recorded independently — Trial declared to be vitiated.

HIINT gus Higdr, 1860 - &M 149
mqufAes fa=myorn:
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(i) g fAxRa fFar smar - Juwg 1 TWE garen ¥ ar @I d
HARGHAT & fATg TEUASTANT AT - Ig A, FRaAF Juqg A 3gha
& U uX 3T fRRT a& fear aw - xfEfFaRka, sndo wqa wu &
fear arar Quidgor Jyar & A I AE T - ARG =wmImaw &
eR@ror Y raArTar it A - AT ARTAT ¥ FIfQT R@gial » TOE faw
dqAgT|
(ii) g 149 & 3maR oX ufafaf@s gRca - Rgar & carear & a8
(iii) BT AHAGD H 3uRATY g¥ 39F Awg @ey - ey yRfaga g 33
& arg =g AAgD & fawg JAfafaa area & g foar svar sigAT
& HIa T - 395 AT ey A Tod¥ FU & AT Far Fmer
UeT - fa=reor & gfivd gar enfa fear aran)
Vinubhai Ranchhodbhai Patel v. Rajivbhai Dudabhai Patel and ors.
Judgment dated 16.05.2018 passed by the Supreme Court in Criminal Appeal
No. 1525 of 2009, reported in AIR 2018 SC 2472
Relevant extracts from the judgment:
The judgment in Sessions Case No0.118/1992 commences with an omnibus
statement:
“In this case against the present accused, there are charges of
offences under Sections 302, 307, 324, 147, 148, 149, 120B of IPC
and Section 25(1)(aa) of the Arms Act and Section 135 of the
Bombay Police Act, for these offences the charge sheet is filed.”
Later in the same paragraph it is stated:
“Fifteen accused in the case have remained present before the
Court, my learned predecessor has on 21/3/1994 below Exh. 1 on
charges of offences punishable under Sections 143, 147, 148, 302 read with
149, 120-b, 307 read with 147, 114, 120-b of the Indian Penal Code and
against the accused Nos. 7, 8 and 11 charges under Section 27 of the Arms
Act, and against all the accused the offence punishable under Section 25 of
the Indian Telegraphs Act, and for carrying weapons the charges of violation of
the Notification by the District Magistrate Amreli, for which against the accused
Nos. 2, 4,9, 15,10, 12, 13, 1, 3, 6, 7 and 8 the charges of offence punishable
under Section 135 of the Bombay Police Act, charges were pronounced
against the accused.”
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It appears from the above that no clear charges appear to have been framed. At
any rate, no document is brought to our notice showing the charges framed by the
Court in spite of repeated enquiry. It must be remembered that it is a case where three
persons died and five persons were injured allegedly in an attack by all the accused.
Causing death to each one of the three persons or causing injury to each one of the
five persons is a distinct offence. Similarly, an offence under Section 307 is a distinct
offence specific to a particular victim. The offences under Sections 147 and 148 are
distinct offences. Section 149 IPC does not create a separate offence but only
declares the vicarious liability of all the members of an unlawful assembly in certain
circumstances.

It was held by a three-judge bench of this Court in Shambhu Nath Singh & others v.
State of Bihar, AIR 1960 SC 725

“Section 149 of the Indian Penal Code is declaratory of the
vicarious liability of the members of an unlawful assembly for acts
done in prosecution of the common object of that assembly or for
such offences as the members of the unlawful assembly knew to be
likely to be committed in prosecution of that object”

However, there are benches of a lesser smaller strength [Sheo Mahadeo Singh v. State of Bihar,
(1970) 3 SCC 46, paragraph 9; and Lalji v. State of Uttar Pradesh, (1989) 1 SCC 437, paragraph 9] which
have observed that Section 149 creates a specific and distinct offence. In view of the fact that
decision in Shambu Nath Singh (supra) was decided by a larger bench, the law declared therein must
be taken to be declaring the correct legal position. With utmost respect, we may also add that the
same is in accord with the settled principles of the interpretation of the statutes having regard to the
language of Section 149 and its context.

X X X

In the case on hand where three persons died, the charge under Section 302
must have been framed on three counts against specifically named accused with
respect to each of the deceased. Assuming for the sake of argument, that all the 17
persons are accused of causing the death of each one of the three deceased, distinct
charges should have been framed with respect to each of the deceased. It is also
necessary that the Court should record a specific finding as to the guilt of the accused
under Section 302 IPC qua the death of a named deceased. If different accused are
prosecuted for causing the death of the three different deceased, then distinct charges
should have been framed specifying which of the accused are charged for the offence
of causing the death of which one of the three different deceased. Charges should also
have been proved clearly indicating which of the accused is charged for the offence
under Section 302 simpliciter or which of the accused are vicariously liable under
Section 149 IPC for causing the death of one or more of the three deceased. Of
course, none of the accused is eventually found vicariously guilty of the offence under
Section 302 IPC read with Section 149 IPC.
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By definition of the offences covered under Sections 147 and 148, a person
cannot be charged simultaneously with both the offences by the very nature of these
offences. A person can only be held guilty of an offence punishable either under
Section 147 or Section 148.

X X X

Section 149 propounds a vicarious liability [See Shambu Nath Singh (supra)] in two
contingencies by declaring that (i) if a member of an unlawful assembly commits an
offence in prosecution of the common object of that assembly, then every member of
such unlawful assembly is guilty of the offence committed by the other members of the
unlawful assembly and (ii) even in cases where all the members of the unlawful
assembly do not share the same common object to commit a particular offence, if they
had the knowledge of the fact that some of the other members of the assembly are
likely to commit that particular offence in prosecution of the common object. The scope
of Section 149 IPC was enunciated by this Court in Masalti v. State of U.P., AIR 1965 SC
202 :

“The crucial question to determine in such a case is whether the
assembly consisted of five or more persons and whether the said
persons entertained one or more of the common objects as
specified by section 141. While determining this question, it
becomes relevant to consider whether the assembly consisted of
some persons who were merely passive withesses and had joined
the assembly as a matter of idle curiosity without intending to
entertain the common object of the assembly. It is in that context
that the observations made by this Court in the case of Baladin
assume significance; otherwise, in law, it would not be correct to
say that before a person is held to be a member of an unlawful
assembly, it must be shown that he had committed some illegal
overt act or had been guilty of some illegal omission in pursuance
of the common object of the assembly. In fact, Section 149 makes it
clear that if an offence is committed by any member of an unlawful
assembly in prosecution of the common object of that assembly, or
such as the members of that assembly knew to be likely to be
committed in prosecution of that object, every person who, at the
time of the committing of that offence, is a member of the same
assembly, is guilty of that offence, and that emphatically brings out
the principle that the punishment prescribed by Section 149 is in a
sense vicarious and does not always proceed on the basis that the
offence has been actually committed by every member of the
unlawful assembly.”
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It can be seen from the above, Sections 141, 146 and 148 create distinct
offences. Section 149 only creates a vicarious liability. However, Sections 146, 148
and 149 contain certain legislative declarations based on the doctrine of vicarious
liability. The doctrine is well known in civil law especially in the branch of torts, but is
applied very sparingly in criminal law only when there is a clear legislative command.
To be liable for punishment under any one of the provisions, the fundamental
requirement is the existence of an unlawful assembly as defined under Section 141
made punishable under Section 143 IPC.

The concept of an unlawful assembly as can be seen from Section 141 has two
elements;

(i) The assembly should consist of at least five persons; and

(i) They should have a common object to commit an offence or achieve

any one of the objects enumerated therein.

For recording a conclusion, that a person is (i) guilty of any one of the offences
under Sections 143, 146 or 148 or (ii) vicariously liable under Section 149 for some
other offence, it must first be proved that such person is a member of an ‘unlawful
assembly’ consisting of not less than five persons irrespective of the fact whether the
identity of each one of the 5 persons is proved or not. If that fact is proved, the next
step of inquiry is whether the common object of the unlawful assembly is one of the 5
enumerated objects specified under Section 141 IPC.

The common object of assembly is normally to be gathered from the
circumstances of each case such as the time and place of the gathering of the
assembly, the conduct of the gathering as distinguished from the conduct of the
individual members are indicative of the common object of the gathering. Assessing
the common object of an assembly only on the basis of the overt acts committed by
such individual members of the assembly, in our opinion is impermissible. For
example, if more than five people gather together and attack another person with
deadly weapons eventually resulting in the death of the victim, it is wrong to conclude
that one or some of the members of such assembly did not share the common object
with those who had inflicted the fatal injuries (as proved by medical evidence); merely
on the ground that the injuries inflicted by such members are relatively less serious
and non fatal.

For mulcting liability on the members of an unlawful assembly under Section 149,
it is not necessary that every member of the unlawful assembly should commit the
offence in prosecution of the common object of the assembly. Mere knowledge of the
likelihood of commission of such an offence by the members of the assembly is
sufficient. For example, if five or more members carrying AK 47 rifles collectively
attack a victim and cause his death by gunshot injuries, the fact that one or two of the
members of the assembly did not in fact fire their weapons does not mean that they
did not have the knowledge of the fact that the offence of murder is likely to be
committed.
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The identification of the common object essentially requires an assessment of the
state of mind of the members of the unlawful assembly. Proof of such mental condition
is normally established by inferential logic. If a large number of people gather at a
public place at the dead of night armed with deadly weapons like axes and fire arms
and attack another person or group of persons, any member of the attacking group
would have to be a moron in intelligence if he did not know murder would be a likely
consequence.

X X X

In Sessions Case N0.58/98 against A-16 and A-17, no evidence was recorded
independently. On the other hand, the evidence recorded in Sessions Case
No.118/1992 was marked as evidence in Sessions Case No0.58/1998. The Indian
Evidence Act, 1872 does not permit such a mode of proof of any fact barring in
exceptional situations contemplated in Section 336 of the Indian Evidence Act.

There is no material on record to warrant the procedure adopted by the Sessions
Court. On that single ground, the entire trial of Sessions Case N0.58/98 is vitiated and
is not in accordance with procedures established by law. It is a different matter that
both the accused put to trial in Sessions Case No0.58/98 were acquitted by the Fast
Track Court and the High Court did not interfere with the conclusions recorded by the
Fast Track Court.

[ ]
281.INDIAN PENAL CODE, 1860 — Sections 302 and 498A

CRIMINAL PROCEDURE CODE, 1973 — Section 313

EVIDENCE ACT, 1872 — Section 32

(i) Dying declaration; Principles governing — Law elaborately discussed. (Paniben v.
State of Gujarat, (1992) 2 SCC 474 and Satish Ambanna Bansode v. State of Maharashtra,
(2009) 11 SCC 217, relied upon.)

(ii) Multiple dying declarations — Approach — There were three written dying
declarations on record one given before medical officer and two before
police officers — There were three oral dying declarations given to three
different withesses — Facts as to the manner of pouring kerosene oil on
deceased, setting her on fire and demand of * 50,000/- by accused were
consistent in all dying declarations — Medical officer also certified
conscious mental state of deceased while stating cause of burn injuries
— There was no evidence that accused got the deceased admitted in
hospital after the incident — Held, trial Court rightly relied upon the
dying declarations.

(iif) Examination of accused - Purpose - It serves dual purpose -
Firstly, to afford accused an opportunity to explain his conduct
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— Secondly, for denials of established facts as incriminating evidence
against him.
(iv) Adverse inference — Failure of accused to offer explanation, effect —
Accused charged of pouring kerosene oil on wife and minor son and set
them ablaze - It is proved that accused and deceased were in their
house when the incident took place — Unnatural death of his wife and
son also proved — Accused failed to explain how both of them met with
unnatural death due to burn injuries sustained at their house — Held,
failure of accused leads to an inference against him.
T gus dfear, 1860 - 4IIT 302 UG 498T
gus ufshar d@fedr, 1973 - 91 313
areg afafags, 1872 - amr 32
(i) AgHIfad HYT ¥ §IfT gid - Ay & carus ®u @ Q[agan & ad)
(GfAdT . Jaria T3, (1992) 2 THHIH! 474 Td FAY HF~T JHI5 f2.
HERTE T, (2009) 11 THEAH 217, Fadfad)

(if) tF ¥ AE Fg@fed FUF - PO - wfFew o T Fgaes
YT & FFA ¥ v RfFAR@AT H vd @ gfad sR¥ERIT & G g
¥ - fiT AW Fgafas Faa ff I S da == afarat o Go v 9
- gt Fegdifars dyal d AFAYF g Fad T AT 1 dd 339, 39
M AMA TI KUY 50,000/- A AT HIA & d¥I HIAJ TT AT -
Rfrcarf@emyd 3 ot Fasr &1 g &fd &1 RO HAHAFAT FIT FHRY
gad Aafe Rufa & @ ganfora foear or - O @i% @ew ag O e
HAGD o FAB B UTAT & THT HEUATA U‘g;EIT?JT ogqr - yfAFAIRG,
HcgHiiores HUAT g S & faura fear )

(iii) HAGH TETOT - 3T - Ig @ 3uRAT b QT I § - GYAA:, AAGD
P HUA IMIIVT Bl TAF HIA B JTHI U HIAT - fgdfiaad:, 38 Aeg
JUTY gAOTT hIA arell A& & FT A TAUT LT T GATEAT HIAT|

(iv) Rulld sgaa - 3fgs & wWHEHor ¢ FA HFFA EA H UG -
IHAGH T HUA Ul Td HIIEP YT U THIE &1 dd STAHT 3ew Sfol
¢ &1 AW A1 - g yAOIT o1 fb wear & @HIY HHYD vd FdD
3A% 8y # ¥ - 3EH uA Td gF H JUrpids Fog o gAOT oA -
#Hg® T TE wXF A Aed @ & ¥ QA & 3795 97 F ¢ ae A
& BRUT HUIPTAS Fcg B urg gU - AHANRT, 3¥YgH A g Awer
38% A% AFATT FMA FT AU
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State of Maharashtra v. Nisar Ramzan Sayyed

Judgment dated 07.04.2017 passed by the Supreme Court in Criminal Appeal

No. 865 of 2013, reported in 2018 (2) ANJ (SC) 247
Relevant extracts from the judgment:

From a perusal of the records of the Courts below, we have noticed that there are
three written dying declarations viz. Exhibit No.61, Exhibit No.67 and Exhibit No.73,
recorded before PWS8-Dr.Prabhakar, PW7- ASI Argade and Circle Inspector,
respectively. Three oral dying declarations were given before PW-1, PW-2 and PW-3,
respectively. The role attributed to accused No.1 (respondent herein) is consistent in
all the dying declarations whereby it has been proved beyond all reasonable doubt that
the respondent herein had poured kerosene on his wife and set her on fire in their
house itself during early hours of 29t October, 2010. The demand of an amount of Rs.
50,000/- by accused No.1 was also reiterated by the deceased in her dying
declarations. The Medical Officer gave his opinion in the letter issued by PW7-ASI
Argade, inquiring about the conscious mental state of the deceased while stating the
cause of the burn injuries on the victim wife. The Trial Court has rightly relied on the
judgment passed by this Court in Satish Ambanna Bansode v. State of Maharashtra,
(2009) 11 ScC 217, wherein this Court reiterated the principles governing dying
declaration which had been elaborately discussed in an earlier decision of Paniben v.
State of Gujarat, (1992) 2 SCC 474, in para 18. Relevant part of the relied judgment is
reproduced herein below:

“14.... (i) There is neither rule of law nor of prudence that dying declaration
cannot be acted upon without corroboration. [See: Munnu Raja v. State of M.P.,
(1976) 3 SCC 104).

(ii) If the Court is satisfied that the dying declaration is true and voluntary it can
base conviction on it, without corroboration. [See: State of U.P. v. Ram Sagar
Yadav, (1985) 1 SCC 552 and Ramawati Devi v. State of Bihar, (1983) 1 SCC 211].
(iii) The court has to scrutinise the dying declaration carefully and
must ensure that the declaration is not the result of tutoring,
prompting or imagination. The deceased had an opportunity to
observe and identify the assailants and was in a fit state to make
the declaration. [See: K. Ramachandra Reddy v. Public Prosecutor,
(1976) 3 SCC 618].

(iv) Where a dying declaration is suspicious, it should not be acted
upon without corroborative evidence. [See: Rasheed Beg v. State of
M.P., (1974) 4 SCC 264].

(v) Where the deceased was unconscious and could never make
any dying declaration the evidence with regard to it is to be
rejected. [See: Kake Singh v. State of M.P., (1981) Supp. SCC 25].

451



(vi) A dying declaration which suffers from infirmity cannot form the
basis of conviction. [See: Ram Manorath v. State of U.P., (1981) 2
SCC 654].
(vii) Merely because a dying declaration does not contain the
details as to the occurrence, it is not to be rejected. [See: State of
Maharashtra v. Krishnamurti Laxmipati Naidu, (1980) Supp. SCC 455].
(viii) Equally, merely because it is a brief statement, it is not to be
discarded. On the contrary, the shortness of the statement itself
guarantees truth. [See: Surajdeo Ojha v. State of Bihar, (1980) Supp.
SCC 769].
(ix) Normally, the Court in order to satisfy whether the deceased
was in a fit mental condition to make the dying declaration looks up
to the medical opinion. But where the eyewitness said that the
deceased was in a fit and conscious state to make the dying
declaration, the medical opinion cannot prevail. [See: Nanhau Ram
v. State of M.P., (1988) Supp. SCC 152].
(x) Where the prosecution version differs from the version as given
in the dying declaration, the said declaration cannot be acted upon.
[See: State of U.P. v. Madan Mohan, (1989) 3 SCC 390].
(xi) Where there are more than one statements in the nature of
dying declaration, the one first in point of time must be preferred.
Of course, if the plurality of the dying declaration could be held to
be trustworthy and reliable, it has to be accepted. [See: Mohanlal
Gangaram Gehani v. State of Maharashtra, (1982) 1 SCC 700].

X X X

“If it is proved that the deceased died in an unnatural
circumstance in her bed room, which was occupied only by her

and her husband, law requires the husband to offer an explanation

On the date of the incident the respondent and his deceased wife were in their
house and that the deceased met an unnatural death has been proved by medical
evidence. Under these circumstances where there is no other eye-witness to the
incident, the failure on the part of the accused respondent to explain how his pregnant
wife and their minor child met with unnatural death due to burn injuries sustained at
their house leads to an inference which goes against the accused respondent. This
relevant proposition of law was discussed by this Court in the case of Swamy
Shraddananda v. State of Karnataka, (2007) 12 SCC 288. The relevant part of the
judgment is reproduced hereunder:
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in this behalf. We, however, do not intend to lay down a general law in
this behalf as much would depend upon the facts and circumstances of
each case. Absence of any explanation by the husband would lead to an
inference which would lead to a circumstance against the accused.”
X X X
It is also discussed by this Court in the case of Munna Kumar Upadhyay v. State of
Andhra Pradesh, AIR 2012 SC 2470, at para 50 as follows:

“It is a settled law that the statement under Section 313 Cr.P.C. is to
serve a dual purpose, firstly, to afford to the accused an opportunity to
explain his conduct and secondly to use denials of established facts as

incriminating evidence against him...”

*282. INDIAN PENAL CODE, 1860 — Section 302 read with Section 149

CRIMINAL PROCEDURE CODE, 1973 — Sections 378 and 386

CRIMINAL TRIAL:

(i) Circumstantial Evidence - Value Explained - Held, the value of
circumstantial evidence rests in its accumulative effect — While a single
piece of circumstantial evidence may only slightly increase the
likelihood that the accused is guilty — Several such evidences taken
together may carry enough probative force to justify the conviction - If
such circumstantial evidence forms an unbroken chain of events
resulting on only one hypothesis of guilt.

(ii) Related witness - Evidentiary value of testimony of - Need for
circumspection because due to possibility of being under influence of
bias, a man, even though not consciously, may not be in a position to
judge correctly or provide evidence in impartial manner or may supress
some facts, soften or modify others, and provide favourable colour.

(iif) Motive — Relevance of - Held, in cases of circumstantial evidence,
motive has a role to play but to dislodge the prosecution’s case solely
based on lack of motive would amount to giving credit to this factor,
where it is not due. (Ujjagar Singh v. State of Punjab, (2007) 13 SCC 90 and
Bipin Kumar Mondal v State of W.B., (2010) 12 SCC 91, referred)

(iv) Common object — Proof of — Held, an accused is vicariously guilty of the
offence even if he is not directly indulged in the commission of offence
but committed by other accused, in case he is proved to be a member of
unlawful assembly sharing its common object.
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(v)

(vi)

Contradictions — In evidence of prosecution witnesses - Held, it is
natural for human beings to state variant statements due to time gap but
if such statements go to defeat the core of the prosecution then such
contradictions are material and the Court has to be mindful of such
statements. (Tahsildar Singh v. State of U.P., AIR 1959 SC 1012, referred).
Appeal agianst acquittal — Powers of appellate Court — Scope; reiterated
— Appellate Court has full power to review the evidence upon which an
order of acquittal is founded — Yet the presumption of innocence of the
accused is further reinforced by his acquittal by the trial Court — Hence,
the findings of that Court which had the advantage of seeing the
witnesses and hearing their evidence can be reversed only for very
substantial and compelling reasons. (Surajpal Singh v State, AIR 1952 SC
52, referred)

XN cus Gfgdr, 1860 - 41 302 TEUTST URT 149
cus yfthar gfear, 1973 - 90 378 T 386
mqufAs fa=mIorn:

(i)

(i)

(iii)

oRfeufas=a @reg - & FHeg wagmar aar - AfFfAURa, sRfas=
&I B Hed 38D FId garg g¥ Ay Igar & - oREufaa=g asg &
Uh TH31 STal HAGD & Q@ H FGHTIAT B bad AT g FhAT § -
Th WY N g5 W HF @ed AuRA A ARG sewa & fav g
YHTOTH dd IW@ Fahd & - I vd oRffAs= weg geanst & aiv &
HI IATAT & S P Wy @S H Th gRFHeuar & & Ay I T

qadr @refl - # "@e" b1 WEgS Hed - WEAGAT H IJMAIDAr Fifd
geIard & gHTT &b FAT @A Hr FHTTAT &H PRI TH IRh, glellfh
STAYSHY AL, TG T  Hha #A AT JULTTAQT ald & @&y g &
ufd & @ & a1 o @ & gar gbdr §, 7 ST Gbdl § AT dgd
AHT & dAT Se¢ ULTUTAYOT {9 & Fhal gl

g - B gHIAS - FAAAUIRT, aRTUAIT= @ew F a@vAd #, g
HAS Iedr & UT AT ¥G b WG & WNUR G HARATAT ATHS A
RQTaIg &A1 3@ HRF B gal AT AT QIN, T FMIIDaT 8 &l
(3T R . gara w57, (2007) 13 vadHd 90 aar RAfda AN FHser
fa. gffrr Famer w5, (2010) 12 vE&Hr 91, GefAd)

WA 3ET - & wgd - FAFAGRT, vd wfPgw wuwg F AT
HAGTA FT ¥ AW A & Hd gg HUUY gay FAAIF guw wRa
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283.

(vi)

foar arar & MY g @I 38 HINT &G #7F @G arfaa a @, Iy ag
arfdd &Y fear Srar § 6 g% A9 AT H FEEI @D 3TdH GTATT
3€RT I AIST I AT

fadarara - A wf@dar & areg & - afefauika, g#@g &@g &
HROT ATAG g fATGHTH FUT HIAT T@AHfGS § OX IR 0/ FHUA
HAATT & I B gAfFT T § g 0@ RAQurnw difcas @a § 3
SAIATAT P VH HYAT & IY H FIAT (AT ARV (FgHedgw g .
3T¢ g3 75, THTSHIT 1959 vat 1012, @effa)

avgih & AT FPaT - FRNT =raray H AfAT - [AET; gatgRa -
g =arad ® @ed @, 3@ oy awgls @ osmew marRa g,
gAdeNhd HIA A gl AfF AN & - gig AERer =mamey g AfRgS
& arvgRh @ 3HS Adhy @ & suureon M gee @ S § - 3 39
=ararard, 5@ arf@ar & dua X 3TH aed gaa w1 arH a1, F fAweut
B HAAFH TARHT T YHTET HIION & YR O & gaeT o Fhar ¢l
(geaTarer g @ 759, 3R 1952 vaH 52, €efiad)

Bhaskarrao and others v. State of Maharashtra
Judgment dated 26.04.2018 passed by the Supreme Court in Criminal Appeal
No. 408 of 2014, reported in (2018) 6 SCC 591

INDIAN PENAL CODE, 1860 — Section 304-B
CRIMINAL PROCEDURE CODE, 1973 — Section 482
EVIDENCE ACT, 1872 — Section 113-B

(i)
(ii)

(iii)

Dowry death, essentials of — Law reiterated.

Presumption under Section 113-B, applicability of — The statutory presumption u/S
113-B arises only when basic three ingredients of Section 304-B IPC are prima facie
made out and not otherwise. (Suresh Kumar v. State of Harayana, 2014 Cr.L.]J. 551, relied

Exercise of inherent jurisdiction by High Court — The inherent power
vested in High Court u/S 482 Cr.P.C. is plenary in nature which can be
exercised at any stage of criminal prosecution i.e. right from the stage
of grievance of non filing of FIR till any time of pendency of trial.

YN cus dfgdr, 1860 - 41 304-W
gus ufehar @fgar, 1973 - 41 482
ey ARFTA, 1872 - 41w 113-@
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(i) geSl oY, HTaWH dcd - iy gAdgRAl

(i) g 113-@ & 3T 3ugRon f gIASIAr - 9w 113-@ & g
gifafde 3UUROm AT d9 3cUed B © JAd AT gus dfgar Hr g
304-@ & 3ddd AT FAHT dca g¥A TEA AFT @d § 3=war ad|
(geor AR . gRIrom 757, 2014 fr.amd. 7. 551, Hadfaa)

(iii) ITd SOOI g AdfafRd &AMfAFER &1 gIAT - 9T 482 E.U.H. F
dafa sTa =araag A fafka dafafea ofe wabfior gepfa & § o
cIffss AT & FdY Y usdar U gt Hr S Fhdr T 3ATT, UAH
a1 gfddga gegd a8 fFd S & IafRd aa & uHA ¥ dHT gHo
A faaror dfead e & Slua A st gag as|

Megha Singh Sindhe (Smt.) v. State of M.P. and anr.

Judgment dated 09.03.2018 passed by the High Court of Madhya Pradesh

(Gwalior Bench) in M.Cr.C. No. 2436 of 2017, reported in ILR (2018) MP 1017
Relevant extracts from the judgment:

At this juncture, learned counsel for the respondent has raised the question of
maintainability on the ground that at this late stage when the trial has begun and
testimony is being recorded, it would not be appropriate to interfere u/S. 482 Cr.P.C..
For this purpose, this Court may revert to decision of the Apex Court in the case of
Sathish Mehra v. State of N.C.T. of Delhi and anr., AIR 2013 SC 506, where it was held
that the power u/S. 482 Cr.P.C. is inherent and plenary in nature which can be
exercised at any stage of the criminal prosecution i.e. right from the earlier stage of
grievance of non filing of the FIR till any time during pendency of trial in cases where
manifest injustice is palpable. The relevant portion of the said Apex Court decision is
reproduced below:-

“15.The power to interdict a proceeding either at the threshold or at
an intermediate stage of the trial is inherent in a High Court on the
broad principle that in case the allegations made in the FIR or the
criminal complaint, as may be, prima facie do not disclose a triable

offence there can be reason as to why the accused should be made to
suffer the agony of a legal proceeding that more often than not gets
protracted. A prosecution which is bound to become lame or a sham
ought to be interdicted in the interest of justice as continuance thereof
will amount to an abuse of the process of the law. This is the core
basis on which the power to interfere with a pending criminal
proceeding has been recognized to be inherent in every High Court.
The power, though available, being extra ordinary in nature has
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to be exercised sparingly and only if the attending facts and
circumstances satisfies the narrow test indicated above, namely,
that even accepting all the allegations levelled by the prosecution,
no offence is disclosed. However, if so warranted, such power
would be available for exercise not only at the threshold of a
criminal proceeding but also at a relatively advanced stage thereof,
namely, after framing of the charge against the accused.......... ?
X X X

A plain reading of Section 304-B IPC reveals the following pre-requistes which are

necessary to be cumulatively satisfied to enable

prosecution u/S 304-B of IPC:-
Death of a woman due to burn or bodily injuries otherwise than in the normal

(1)

(2)
(3)

circumstances.
Death having occurred within seven years of marriage.

launching of a wvalid criminal

Soon before death she was subjected to cruelty or harassment by husband or

any relative of her husband for in connection with demand for dowry
X X X

A feeble attempt was made by the learned Public Prosecutor by contending that
the prosecution against the petitioner can not be quashed in the face of the statutory
presumption u/S. 113 B of the Evidence Act. It is now well settled and it is also evident
from bare reading of Section 113 B of Evidence Act that the statutory presumption
prescribed therein arises only when the basic three aforesaid ingredients of Section
304 B of IPC are prima facie made out, and not otherwise. If any of the said basic three
ingredients are missing as is the case herein where there is no evidence whatsoever
about the petitioner having inflicted dowry demand related cruelty soon before death,
the said statutory presumption can not be resorted to by the prosecution. In this

respect the decision of Apex Court in the case of Suresh Kumar v. State of Haryana ,
(2014) CrLJ 551, is worthy of reference and relevant portion of which is reproduced

below:-

“48. We are, of course, bound by the decision of a larger Bench of
this Court in Shamnsaheb M. Multtani v. State of Karnataka, AIR 2001
SC 92. Following that decision, we must hold that the initial burden
of proving the death of a woman within seven years of her marriage
in circumstances that are not normal is on the prosecution; such
death should be in connection with or for a demand of dowry
which is accompanied by such cruelty or harassment that
eventually leads to the woman’s death in circumstances that are
not normal. After the initial burden of a deemed dowry death is

457



discharged by the prosecution, a reverse onus is put on the
accused to prove his innocence by showing, inter alia, that the
death was accidental.”
[ ]
284.INDIAN PENAL CODE, 1860 — Sections 363, 366 and 376

Abduction and Rape - Survivor ie. victim remained in company of accused
for about 12 days until she was recovered — Survivor freely moved with
accused in course of which she came across many people — She never
complained of any criminal act on part of accused — Radiology revealed age
of victim as 17 to 18 years — Though age determined on basis of radiological
examination may not be accurate - Totality of facts with report of
radiological examination leaves room for ample doubt with regard to correct
age of prosecutrix — Benefit of doubt goes in favour of accused.

I gus wiear, 1860 - 40 363, 366 UG 376

HEIOT AT FomcH - AN 3Aq Nfgq & qUAG @ dF ag daHT 12 Gad

de YD d Wy M - gg HAAGDH & AT F@ITAgdd U0 BT G A Sas

HIHA H g HF IRBA & WIS H 3MS- @A HRYH A MT F fRAr o

OURAE HF F qgU dA Hrg RNaprag & & - WAenSSh gro dfga & 317 17

¥ 18 a¥ gar gde g5 - IAM IRAenSSH gdieror & nur X HAWAGIRGT 3y

oReg A& & Fhr - IS gfiaror gfadea & @y gAY I AfFAE A

T Y & @Y FA HSE & UATH TAF BIST § - HEE BT OH AJHYF & gy H

ST ®1

Rajak Mohammad v. State of Himachal Pradesh

Order dated 23.08.2018 passed by the Supreme Court in Criminal Appeal No.

1395 of 2015, reported in (2018) 9 SCC 248
Relevant extracts from the order:

From the evidence of Bimla Devi (P.W.7) it appears that the prosecutrix has
remained with the accused appellant for about two days in Kullu in the house of P.W.7
and that there were about 60-70 houses in the village. The materials on record also
indicate that the prosecutrix remained in the company of the accused appellant for
about 12 days until she was recovered and that she had freely moved around with the
accused appellant in the course of which movement she had come across many people
at different points of time. Yet, she did not complain of any criminal act on the part of
the accused appellant.

In view of the above, the focal point for decision would be the age of the
prosecutrix in order to determine as to whether she was a major so as to give her
consent.
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In this regard, we have considered the evidence and materials on record. The age
of the prosecutrix has been sought to be proved by the prosecution by bringing on
record the School Admission Form (Exhibit PW5/A) and the certificate (Exhibit PW5/B)
issued by one Jasdeep Kaur (P.W.5), JBT Teacher of Government School Dungi Plate.
P.W.5 in her deposition has stated that the writings in the School Admission Form
(Exhibit PW5/A) are in her handwriting and the signature affixed is that of the mother
of the prosecutrix.

In cross-examination, P.W.5 had stated that the details mentioned in Exhibit
PW5/A have been obtained from the School Leaving Certificate issued by the
Government Primary School, Tambol. The certificate issued by the Government
Primary School Tambol on the basis of which the details in the Admission form (Exhibit
PW5/A) was filled up by P.W.5 has not been exhibited by the prosecution.

Nothing hinges on the document exhibited by the prosecution as Exhibit PW5/B as
that is the consequential certificate issued on the basis of the entries in Exhibit
PW5/A. The mother of the prosecutrix who had allegedly signed Exhibit PW5/A has not
been examined by the prosecution.

On the other hand, we have on record the evidence of Dr. Neelam Gupta (P.W.8)
a Radiologist working in the Civil Hospital, Nalagarh who had given an opinion that the
age of the prosecutrix was between 17 to 18 years.

While it is correct that the age determined on the basis of a radiological
examination may not be an accurate determination and sufficient margin either way
has to be allowed, yet the totality of the facts stated above read with the report of the
radiological examination leaves room for ample doubt with regard to the correct age of
the prosecutrix. The benefit of the aforesaid doubt, naturally, must go in favour of the
accused.

We will, therefore, have to hold that in the present case the prosecution has
not succeeded in proving that the prosecutrix was a minor on the date of the alleged
occurrence. If that is so, based on the evidence on record, already referred to, we will
further have to hold that the possibility of the prosecutrix being a consenting party
cannot be altogether ruled out.

We will, therefore, have to conclude that the accused appellant deserves to be
acquitted on the benefit of doubt. We, consequently, set aside the order of the High
Court and the conviction recorded as well as the sentence imposed and acquit the
accused appellant of the offences alleged. We further direct that the accused appellant
be released from custody forthwith unless his custody is required in connection with
any other case.
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285.INDIAN PENAL CODE, 1860 — Section 376
EVIDENCE ACT, 1872 - Sections 9, 45 and 154
CRIMINAL PROCEDURE CODE, 1973 — Section 313

(i)

(ii)

(iii)

(iv)

Test identification parade (TIP) - Evidentiary value - Generally
speaking, dock identification is to be given primacy over identification
in TIP — However, in case of failure in dock identification, if other
corroborative evidence is available, identification in TIP will assume
relevance — Prosecutrix was 9 years old at the time of incident — FIR was
prompt — Medical evidence confirmed sexual assault on her — Statement
of prosecutrix that she suffered injuries due to fall was found to be nigh
impossible — Accused was apprehended and TIP was conducted within
two days of the incident — Prosecutrix identified the accused in TIP -
Semen found on the clothes and vaginal smear and swab of the
prosecutrix also matched with that found on the clothes of the accused
— But, prosecutrix turned hostile in Court — Held, identification of
accused in TIP is corroborated by medical evidence and serological
report, thus relied upon.

Hostile withess — Duty of Court — Reminded - Criminal trial is but a
quest for truth — Neither accused nor victim can be permitted to state
falsehood and subvert a criminal trial — Dispensation of justice cannot
be allowed to become a mockery by allowing prime prosecution
witnesses to turn hostile as a ground of acquittal.

Expert opinion, admissibility in evidence — Held, serologist report being
expert opinion under Section 45 of the Evidence Act, is admissible in
evidence without being marked an exhibit formally or having to be
proved by oral evidence.

Examination of accused — Failure of trial Court to bring the attention of
accused towards serological report — Prosecution cannot be held to be
guilty of not producing or suppressing any evidence — No prejudice
caused to the accused.

HIINT gus Higdr, 1860 - &1 376
areg ARATA, 1872 - 41T 9, 45 TA 154
gus yfehar @fgar, 1973 - 41 313

(i)

g gl U¥s - WEAS HeF - WAGALA, “AAAT H H A
ggard & ggdard udiem uls #F N 7S ugwa gy guradr gy aiRu -
Uled, S SAAAT HA ugwd F @ s @ g@ I w4 IYRAIH
ey IUAY @, Al ggArad gfem uyg A i a8 ugwrd gHIAT @ S
T - gcdar & gAY AAAFEN 9 a§ H A - gyHE Faar RAE arcwrfas
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d - RfeiT e @ 37 WY ANF gHer gATod gam ar - AfATEN
& deAr B 38 @ & HIor AWE WS A FANT JEHT WA AAT -
geadT & al fGgd & Mar & JHYF & TR HT ggard gdem mws &
o ag A - ggaa udem WE H FHAEN A HRYH A ugArAr AT -
dfFgrEr & wust, Afd 9@ vd AfA Tag #F g AT DA Fw oAHA
YD & HUS A WU IT AHA & AT HIAT AT 7AT - U], JfFAFT
Aty A gerfaudt & s - yffAuIRa, ggwa odem ais F Hr a1
H{GH H ugTa N WY RAfGcdT wew vd dXHA-dAS ufdaga |
o ardr &, 3ra: 389 uT faarg fear o)

(ii) gargrer @iafl - SFrAEad & dacd - TAIW HAT AT - HOARAS fF=reor
g A @ & - J d @YD M F & 3uuy F NFT A JAT HEHT
e faRer & gaear H HT FIA B HFATT F S FHAT B -
ATcAqoT HIf&TAT & UeTaIy & S AT F WUN U ARYF P VD
HIA D gRUE HTATHT “ATIGIT & BT B SULH Al dodad fGaAT SATAT
iU

(iii) fadua & FAffFa i ey F wmaar - FFFAGORT, IRF-IT@F gfddea

greg fAfATE Hr g 45 F 3NT QAT @ 3PFT A T IR
U ¥ ucy 3ifkra fev fam va #if@s areg @ @i fee ar st ae
A e B

(iv) HAgD qderor - AIA-dMfAS gfddea ur AHGH &1 caarndor Hyd |
faaror Frarerd @ g g5 - AWATA A fRA @eg A gEgd F A
wyar B o & AN J&H A ST FHAT ¥ - @Y JAAID W DS
ufdge wHTg A& Usdr ¥l

Hemudan Nanbha Gadhvi v. The State of Gujarat

Judgment dated 28.09.2018 passed by the Supreme Court in Criminal Appeal

No. 913 of 2017, reported in 2018 (2) ANJ (SC) (Suppl.) 107
Relevant extracts from the judgment:

PW-1 and PW-2 have acknowledged having gone to the hospital on the day of
occurrence. PW-9, the doctor has confirmed the sexual assault made on PW-2. The
F.I.R. lodged by PW-1 on the same day stands proved by PW-12 the police Sub-
Inspector who stated that it was recorded by him exactly as dictated by the witness.
He also proved having forwarded the prosecutrix for medical examination, the seizure
of exhibits and sending the same to the FSL. The prosecutrix was also confronted
under Section 145 of the Evidence Act with her statement under Section 161 Cr.P.C.
confirming the sexual assault on her after she turned hostile, contending that she had

suffered injury in a fall. The nature of injuries on her person are well nigh impossible
due to a fall.
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The appellant was apprehended on suspicion along with another. The T.I.P. was
held without delay on 22.02.2004. Exhibit P-38, the T.l.P. report bears the thumb
impression of PW-2 who was accompanied by her mother. The T.I.P. report has been
duly proved by PW-11. The appellant was identified by PW-2. There appears no
substantive challenge to the T.l.P. Identification in the dock, generally speaking, is to
be given primacy over identification in T.I.P, as the latter is considered to be
corroborative evidence. But it cannot be generalized as a universal rule, that
identification in T.I.P. cannot be looked into, in case of failure in dock identification.
Much will depend on the facts of a case. If other corroborative evidence is available,
identification in T.I.P. will assume relevance and will have to be considered
cumulatively. In Prakash v. State of Karnataka, (2014) 12 SCC 133, it was observed as
follows:

“16.... Even so, the failure of a victim or a witness to identify a
suspect is not always fatal to the case of the prosecution. In
Visveswaran v. State, (2003) 5 SCC 73, it was held:
11. ... The identification of the accused either in a test identification
parade or in Court is not a sine qua non in every case if from the
circumstances the guilt is otherwise established. Many a time,
crimes are committed under the cover of darkness when none is
able to identify the accused. The commission of a crime can be
proved also by circumstantial evidence.”

X X X

The family of the prosecutrix was poor. She was one of the five siblings. The
assault upon her took place while she had taken the buffalos for grazing. Her
deposition was recorded nearly six months after the occurrence. We find no infirmity in
the reasoning of the High Court that it was sufficient time and opportunity for the
accused to win over the prosecutrix and PW-1 by a settlement through coercion,
intimidation, persuasion and undue influence. The mere fact that PW-2 may have
turned hostile, is not relevant and does not efface the evidence with regard to the
sexual assault upon her and the identification of the appellant as the perpetrator. The
observations with regard to hostile witnesses and the duty of the Court in State v.
Sanjeev Nanda, (2012) 8 SCC 450, are also considered relevant in the present context:

“101..... if a withess becomes hostile to subvert the judicial process,
the Court shall not stand as a mute spectator and every effort
should be made to bring home the truth. Criminal justice system
cannot be overturned by those gullible witnesses who act under
pressure, inducement or intimidation. Further, Section 193 IPC
imposes punishment for giving false evidence but is seldom
invoked.”
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A criminal trial is but a quest for truth. The nature of inquiry and evidence
required will depend on the facts of each case. The presumption of innocence will
have to be balanced with the rights of the victim, and above all the societal interest for
preservation of the rule of law. Neither the accused nor the victim can be permitted to
subvert a criminal trial by stating falsehood and resort to contrivances, so as to make
it the theatre of the absurd. Dispensation of justice in a criminal trial is a serious
matter and cannot be allowed to become a mockery by simply allowing prime
prosecution witnesses to turn hostile as a ground for acquittal, as observed in Zahira
Habibullah Sheikh v. State of Gujarat, (2006) 3 SCC 374 and Mahila Vinod Kumari v. State
of Madhya Pradesh, (2008) 8 SCC 34.

It would indeed be a travesty of justice in the peculiar facts of the present case if
the appellant were to be acquitted merely because the prosecutrix turned hostile and
failed to identify the appellant in the dock, in view of the other overwhelming evidence
available.

X X X

The corroboration of the identification in T.I.P is to be found in the medical report
of the prosecutrix considered in conjunction with the semen found on the clothes of the
prosecutrix and the appellant belonging to the Group B of the appellant. The vaginal
smear and vaginal swab have also confirmed the presence of semen. A close analysis
of the facts and circumstances of the case, and the nature of the evidence available
unequivocally establishes the appellant as the perpetrator of sexual assault on the
prosecutrix. The serologist report was an expert opinion under Section 45 of the
Evidence Act, 1872 and was therefore admissible in evidence without being marked an
exhibit formally or having to be proved by oral evidence.

X X X

The contention on behalf of the appellant that the serological report was not put
to him by the Court under Section 313 Cr. P.C. and therefore, he has been prejudiced
in his defence, has been raised for the first time before this Court. The serological
report being available, it was a failure on the part of the trial Court to bring it to the
attention of the appellant. The prosecution cannot be said to be guilty of not adducing
or suppressing any evidence. In view of the nature of the evidence available in the
present case, as discussed hereinbefore, we are of the opinion that no prejudice can
be said to have been caused to the appellant for that reason.

[ ]
286. JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) ACT, 2015 -

Sections 2 (23), 9 and 94

(i) Whether Session Court is included in definition of Court u/S 2 (23)?

Held, Yes — Court includes District Court and District Court includes
Sessions Court.
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(ii)

(iii)

Age determination by Court — Procedure — As per Section 9(1) of the Act,
firstly, Court has to have satisfaction before forwarding the child to the
Juvenile Justice Board — Secondly, Court has to form an opinion that
offender was a child — Court is not precluded from recording evidence -
Section 9 clearly bestows authority on Court to record a finding that
whether a person brought before him is a child on the date of
commission of offence or not and this exercise is not to be carried out
in a mechanical manner without there being any objective assessment
and subjective satisfaction.

Determination of age — Two different dates of birth of juvenile in two
different schools — Held, where different date of births are recorded in
different classes, then date of birth recorded in first school shall be
deemed to be the effective date. (Loknrath Pandey v. State of U.P. & others,
AIR 2017 SC 3866, relied on)

AT =TT (st A @Yy 3y @Xeror) wRAAIA, 2015 -
arv 2 (23), 9 TF 94

(i)

(if)

(iii)

FT U 2 (23) & JANg Fmaray & oReTw F ¥ smrImey nfde €2
ARG, & - FIay F For =raray arfda § 3 o =g 7
gy AT AT Tl

SATATIT G 31 &1 AUor - ufghar - yf@faasdm & ara 9(1) & HFER
arefeh @1 fRAMT =g @S & wHET ASA @ QI FAATAT B UAAT: HJE
gar wifiRe - fgdIa:, SIAAT B IE VT HIA &I AifeT fF wgud
qAP AT - SAATIg de FAAWT Y s @ garRa A& & - 9w 9
Ty &7 F ATAT g Jg [Awwy JfA™@T 33 o1 o uera o
t &5 T 33% AT I I ik, Juwg FINT HA A AFd A
qdE T A AE W FHH g ar R arglas Auivor v afeag
g &, qIif¥e a1 @ & fhar avar AR

g & AU - FAMT & oA & H@IY A a1 e el #d @ e
fafar - sfAfAuRka, s & e sarst # e fRar afefefaa &
ar gd oo A ARG AR gard _AY el smad (aFFary
grog fa. 3.9, USF TF I, THIEHIT 2017 THH' 3866, acifad)

Hariom Singh v. State of M.P.
Order dated 09.02.2018 passed by the High Court of Madhya Pradesh
(Gwalior Bench) in M.Cr.C. No. 5258 of 2018, reported in ILR (2018) MP 1007
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Relevant extracts from the order:

Section 9 of the Act of 2015 clearly provides that when a Magistrate, not
empowered to exercise the powers of the Board under this Act is of the opinion that
person alleged to have committed the offence and brought before him is a juvenile, he
shall forward the child to the Board having jurisdiction. Thus, the Magistrate has not
been deprived of his authority to form an opinion as to whether a person brought
before him is a juvenile or not. Therefore, language of sub-Section 1 of Section 9 is so
couched that Court has to have a satisfaction first before forwarding the child to the JJ
Board. Similarly, sub-Section 3 of Section 9 provides that if the Court finds that a
person has committed an offence and was a child on the date of commission of such
offence, it shall forward the child to the Board for passing appropriate orders and the
sentence. Thus, Court has to form an opinion that the offender was a child for which
Court is not precluded from seeking evidence.

Section 94 of the Act of 2015 again talks of presumption and it though provides
that how age shall be determined, but in the case of Lokrath Pandey v. State of UP and
others, AIR 2017 SC 3866, it has been held that where different date of births are
recorded in different classes, then the date of birth recorded in the first school shall be
deemed to be the effective date.

X X X

Right to appeal is though a valuable right, but merely a remedy has been provided
in the Act of 2015, it does not mean that whether a person is a child or not as defined
in Section 2 (12) of the Act of 2015 he should be necessarily referred to the Juvenile
Justice Board for determination of age by following the provisions contained in Section
15 of the Act of 2015. The provisions contained in Section 9 clearly bestows authority
on the Court to record a finding that whether a person brought before him is a child on
the date of commission of such offence or not. It is on the satisfaction of the Court a
child is to be forwarded to the Board for passing appropriate orders and the sentence
and this exercise is not to be carried out in a mechanical manner without there being
any objective assessment and subjective satisfaction.

[ ]
*287. LAND ACQUISITION ACT, 1894 — Sections 12 and 18

Reference against order of Land Acquisition Officer — Limitation — Notice
sent by Land Acquisition Officer to the claimants on 21.12.1987 without
enclosing the copy of award — Claimants obtained the certified copy of award
only on 03.02.1988 - Reference preferred on 09.02.1988 - Held, notice
without enclosing copy of award is not valid — Reference is not barred by
limitation.
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iq-3rora wffATA, 1894 - 4 e 12 wa 18

H-39a HABH F ey F RAeg Ay - oRAar - q-39a 3RQEHH & gra
gqrarhdi3t A fgdAis 21.12.1987 @ far yf@fAviy & gfd desa fhe gaar afg
& 7S - erarhai a Ay H garforg ufa Raid 03.02.2018 @1 & urg &r -
gy fGai®d 09.02.2018 & g¥ga frar aran - sfdfAeiRa, sfRdfada & of
a7 fru e oa goar dwfas ad § - @ akdar gro e ad &
Vijay Mahadeorao Kubade v. State of Maharashtra through the
Collector

Judgment dated 04.07.2018 passed by the Supreme Court in Civil Appeal No.
6003 of 2018, reported in (2018) 8 SCC 266

*288. LIMITATION ACT, 1963 — Section 5

289.

Condonation of delay — Delay of 532 days by State in filing Miscellaneous
Appeal - It took 8 months to file an application for certified copies — No
explanation for such undue delay — Held, delay cannot be condoned - Also,
no premium can be given to State or its instrumentalities where there is total
lethargy or utter negligence. (Maniben Devraj Shah v. Municipal Corporation of
Brihan Mumbai, (2012) 5 SCC 157, relied upon).

gftdar Fffaga, 1963 - 9T 5

fea & T e7ar - U7 gu APy 3da uegd @ # 532 RRgw & fda -
Ao gfafafaal g 3mdea uedd & # 316 A a9 7F - 39 Igfd fada
F PIS TWERIT A4 - JAAFORGT, Oda e7ar ag fpar s gFar - g i, I
fo qof fawhraar sryar o 30am § g8l UST HYAT 3Hd SUKAT Bl Bl oIH gl
feor s @& (FAOdT dawer e R FEAMGT FORAT IOF gEA FFE,
(2012) 5 TEHEt 157, Agaad)

State of M.P. and anr. v. Satyanarayan

Order dated 11.07.2018 passed by the High Court of Madhya Pradesh (Indore Bench) in
M. A. No. 2259 of 2015, reported in 2018 (4) MPLJ 463

.
MOTOR VEHICLES ACT, 1988 — Section 147

Fake Driving Licence - Liability of Insurance Company - Held,
when on analysis of pleadings and evidence adduced by the parties
finding is arrived at that the owner was aware of the fact that the
licence was fake but still permitted the driver to drive the vehicle,
then only the insurer would stand absolved — Mere fact that the
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driving license is fake, does not absolve the insurer of its liability.
(Premkumari and ors. v. Prahlad Dev and ors., AIR 2008 SC 1073 and National
Insurance Co. Ltd. v. Swaran Singh and ors., AIR 2004 SC 1531, relied on)

Arex a1 AT, 1988 - 4w 147

Boll e A - NAT DUA B af¥cd - HRFGRT, Fa ggHA g gET
FfNgga g ey N AIgar & usrg Ig ey 3ar § 6 Taad s@ gz @&
SrAar ar f6 3@ Bt § U $HS Arasg Aed B argd o d HFATT &,
bad dg NATHAT JDH I - AT I AT & AT AFAE Bl &, AATHAT P
3H% q¥cad @ Hb A8 BT (WHPART T FF . ggeng aa AT I,
THTSHIT 2008 THH 1073 aAW Juaer 3qiRa o+t fAfARs fa. w@df g aar

H=, THTEHIT 2004 THEr 1531, gfaad)

Ram Chandra Singh v. Rajaram and others

Judgment dated 14.08.2018 passed by the Supreme Court in Civil Appeal No.

8145 of 2018, reported in AIR 2018 SC 3789
Relevant extracts from the judgment:

It is noticed that the insurer had taken a specific plea in the written statement
filed before the Tribunal, that the driving licence of the driver was not a valid licence.
In the alternative, it was asserted that the owner of the vehicle must produce the
driving licence so that it can be verified from the licencing authority. Additionally, the
insurer placed on record an investigation report, verification report and photocopy of
the driving licence to establish the fact that the driving licence relied upon by the
owner and the driver was fake and not valid. For, it was authenticated that no such
driving licence was issued by the authority concerned.

It is also noticed that in the oral evidence, the appellant had stated that he had
seen the photocopy of the driving licence of Shivgyani and was also satisfied about his
driving skills, before employing him as the driver for driving the vehicle. In his cross-
examination by the insurer, the appellant stated thus:

R | have not sold the vehicle. Driver Shiv Gyani was working
with me from February, 2012. He was permanent resident of District
- Fatehpur. | never got verified the driving licence of Shiv Gyani.
.......... This was not in my knowledge that he has no driving
licence. This is incorrect to say that | provided my vehicle to him to
drive despite | was aware that he has bogus licence. | am aware of
this that licence is issued on the address one resides. ............. This
is incorrect to say that | am giving false evidence to save my skin.”

The Tribunal while answering issue No.3, however, made no attempt to
analyse the pleadings and evidence on record to ascertain whether the appellant
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(owner) was aware of the fake driving licence possessed by the driver (respondent
No.6). The Tribunal merely adverted to the investigation and verification report and
found that the stated driving licence was invalid. The High Court also made no attempt
to enquire into the relevant aspect, as has been consistently expounded by this Court
and restated in PEPSU Road Transport Corporation v. National Insurance Company, AIR
2014 SC 305. Even in the case of Premkumari and ors. v. Prahlad Dev and ors., AIR 2008
SC 1073, the Court after considering the judicial precedents opined as follows:

“It is clear from the above decision when the owner after verification

satisfied himself that the driver has a valid licence and was driving

the vehicle in question competently at the time of the accident there

would be no breach of Section 149(2)(a)(ii), in that event, the

insurance company would not then be absolved of liability. It is also

clear that even in the case that the licence was fake, the insurance

company would continue to remain liable unless they prove that the

owner was aware or noticed that the licence was fake and still

permitted him to drive.”

The decision in PEPSU Road Transport Corporation (supra) was relied upon by the
appellant before the High Court which, however, distinguished the same by observing
that it was on the facts of that case, where the Court opined that there was no
evidence to prove that the driving licence produced by the authorities was fake. That
approach, in our opinion, is manifestly wrong. Whereas, even in that case, the Court
was called upon to deal with the similar question as is involved in this appeal. In that
case, the Court first adverted to the decision in United India Insurance Co. Ltd. v. Lehru
and ors., AIR 2003 SC 1292, and then to the three-Judge Bench decision in National
Insurance Co. Ltd. v. Swaran Singh and ors., AIR 2004 SC 1531, Paragraphs 99-101 of
Swaran Singh (supra) have been extracted, which read thus:

“99. So far as the purported conflict in the judgments of India
Assurance Co., Shimla v. Kamla, AIR 2001 SC 1419, and Lehru (supra)
is concerned, we may wish to point out that the defence to the
effect that the licence held by the person driving the vehicle was a
fake one, would be available to the insurance companies, but
whether despite the same, the plea of default on the part of the
owner has been established or not would be a question which will
have to be determined in each case.

100. This Court, however, in Lehru (supra) must not be read to
mean that an owner of a vehicle can under no circumstances have
any duty to make any enquiry in this respect. The same, however,
would again be a question which would arise for consideration in
each individual case.
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101. The submission of Mr. Salve that in Lehru case (supra), this
Court has, for all intent and purport, taken away the right of an insurer to raise
a defence that the licence is fake does not appear to be correct. Such defence
can certainly be raised but it will be for the insurer to prove that the insured did
not take adequate care and caution to verify the genuineness or otherwise of
the licence held by the driver.”

The Court then went on to advert to a two-Judge Bench decision of this Court in
National Insurance Co. Ltd. v. Laxmi Narain Dhut, AIR 2007 SC 1563, before dealing with
the facts of the case before it.

Suffice it to observe that it is well established that if the owner was aware of the
fact that the licence was fake and still permitted the driver to drive the vehicle, then
the insurer would stand absolved. However, the mere fact that the driving licence is
fake, per se, would not absolve the insurer. Indubitably, the High Court noted that the
counsel for the appellant did not dispute that the driving licence was found to be fake,
but that concession by itself was not sufficient to absolve the insurer.

[ ]
290. MOTOR VEHICLES ACT, 1988 — Sections 147 and 166

Liability of Insurance Company - Deceased himself was the owner-cum-
driver of the vehicle in question — Accident occurred due to the rash and
negligent driving of the vehicle by the deceased himself — Held, deceased
being the owner of the offending vehicle is not a third party within the
meaning of the Motor Vehicle Act, 1988 - Claim petition filed by the legal
representatives is not maintainable u/S 166 of the Act — Further, since the
indemnification extended to personal accident of the deceased was limited
to

Rs. 2,00,000/- under the contract of insurance, Insurance Company directed

to pay the said amount towards compensation. (Oriental Insurance Co. Ltd. v.

Jhuma Shah, (2007) 9 SCC 263, relied on)

ey T HfAfATH, 1988 - UIIT 147 T 166

AT DU BN a—cd - FAD THIT A6 Bl T AT ATl FT AT - HdAD gIRI
T aIgA B SUST g SATAYS F TAA b HRUT ghear ufed g - AAfAUIRS,
UHIT aIgad & TATHT @ § Fdd, AT 1A JARAATH, 1988 & dgd I usy &
HY A A rar - ARE glAfAfRA g gega Foad aRE AR@ATH H 9w 166
& ded UIdAT A8 © - 39 g M B, e & dRe & ggd Fas A afeaa
gieal & foT &afaqfd af arw &uv d& WiAT N, fiar dusr & 3w W afagi
& ®U A HaT A & AEA U w0\ (IRTeer Feahea oA fafdds fa. Faw e,
(2007) 9 THHH 263, NTATAT)
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National Insrance Company Limited v. Ashalata Bhowmik and others
Judgment dated 31.08.2018 passed by the Supreme Court in Civil Appeal No.
9100 of 2018, reported in (2018) 9 SCC 801

Relevant extracts from the judgment:

It is an admitted position that the deceased was the owner-cum-driver of the
vehicle in question. The accident had occurred due to the rash and negligent driving of
the vehicle by the deceased. No other vehicle was involved in the accident. The
deceased himself was responsible for the accident. The deceased being the owner of
the offending vehicle was not a third party within the meaning of the Act. The
deceased was the victim of his own action of rash and negligent driving. A Claimant, in
our view, cannot maintain a claim on the basis of his own fault or negligence and
argue that even when he himself may have caused the accident on account of his own
rash and negligent driving, he can nevertheless make the insurance company to pay
for the same. Therefore, the respondents being the LR’s of the deceased could not
have maintained the claim petition filed under Section 166 of the Motor Vehicles Act.

This Court in Oriental Insurance Co. Ltd. v. Jhuma Saha (Smt) and ors., AIR 2007 SC
1054, was considering a similar case where the owner himself was driving the vehicle
which due to his negligence dashed with a tree on the roadside as a result of which he
died. The Court held that the claim petition filed by his LRs was not maintainable. It
was held thus:-

“10. The deceased was the owner of the vehicle. For the reasons
stated in the claim petition or otherwise, he himself was to be
blamed for the accident. The accident did not involve motor vehicle
other than the one which he was driving. The question which arises
for consideration is that the deceased himself being negligent, the
claim petition under Section 166 of the Motor Vehicles Act, 1988
would be maintainable.

11. Liability of the insurer Company is to the extent of
indemnification of the insured against the respondent or an injured
person, a third person or in respect of damages of property. Thus, if
the insured cannot be fastened with any liability under the
provisions of the Motor Vehicles Act, the question of the insurer
being liable to indemnify the insured, therefore, does not arise”.

Therefore, the High Court was not justified in directing the appellant/insurer
to pay the compensation determined by the Tribunal. Since the indemnification
extended to personal accident of the deceased is limited to Rs. 2,00,000/- under
the contract of insurance, the respondents are entitled for the said amount
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towards compensation. Hence, the appellant is directed to deposit the said sum of Rs.
2,00,000/- with interest @ 9 per cent per annum from the date of the Claim Petition till
the date of deposit with the Tribunal within a period of four weeks from today.
o
291. MOTOR VEHICLES ACT, 1988 — Section 149
“Pay and Recover” — Applicability of Doctrine — Breach of Insurance policy
on ground of invalid driving licence — Insurance Company directed to pay
compensation amount awarded to the claimants and thereafter to recover the
same from the owner of the vehicle in question — Further held, Insurance
Company is not required to file a suit but can initiate proceeding before
concerned Executing Court, to recover the said amount.
(National Insurance Company Ltd. v. Swaran Singh and others, (2004) 3 SCC 297,
National Insurance Co. Ltd. v. Laxmi Narain Dhut, AIR 2007 SC 1563 and Oriental
Insurance Co. Ltd. v. Nanjappan and others, AIR 2004 SC 1630, followed)

Areyara AfAATA, 1988 - 4T 149

A R Tgd HA - RAET H gASTAT - HIY ATAS FFAT P 3UR T FaAT

arSfad @1 Sedaa - AT FUA P magHaw w AT afagd ol s

A A g F agad & TAA F dgA dA & ey fGr ww - A Ig oan

HRAGRT 6, 3% TN ager HIA g, HAT HUA B AT GFEJT HIAT HATD

a8 & dfcw ag Avuga “aaTay & AL HIATE JFTAI B Thdl gl

(FoTer FeFIRT Fu# fAfARs fa. wgvf A aIr 3=, (2004) 3 vaH& 297,

ST FegIRe FuA fafAfes fa. a§#H ARTIor ¢, THIEHR 2007 TH & 1563

JFIr FIRvear FTRT Fut RART . dFtga Tar 7=y, THISHIT 2004 THH

1630, 31aN)

Shamanna and another v. Divisional Manager Oriental Insurance Co.

Ltd. and others

Judgment dated 08.08.2018 passed by the Supreme Court in Civil Appeal No.

8144 of 2018, reported in AIR 2018 SC 3726
Relevant extracts from the judgment:

On 14.04.2008, Shankareppa Pattar, son of the appellants/claimants was
travelling in a jeep bearing Reg.No.KA-22/M-3805. The jeep was driven
negligently due to which door of the jeep suddenly opened and Shankareppa
was thrown out of the vehicle and sustained grievous injuries and died in the
hospital. In the claim petition filed by the appellants/parents of the deceased

Shankareppa, the Tribunal awarded compensation of Rs. 3,55,500/- with interest

471



at 6% per annum from the date of claim petition till realisation. Since the driver of the
jeep had no valid driving licence at the time of the accident and since there was
violation of the terms of the insurance policy, the Tribunal directed the insurance
company to pay the compensation to the claimants and granted liberty to the insurance
company to recover the same from the owner of the offending vehicle.
X X X

In the case of third party risks, as per the decision in National Insurance
Company Ltd. v. Swaran Singh and others, (2004) 3 SCC 297, the insurer had to indemnify
the compensation amount payable to the third party and the insurance company may
recover the same from the insured. Doctrine of “pay and recover” was considered by
the Supreme Court in Swaran Singh (supra) case wherein the Supreme Court examined
the liability of the insurance company in cases of breach of policy condition due to
disqualifications of the driver or invalid driving licence of the driver and held that in
case of third party risks, the insurer has to indemnify the compensation amount to the
third party and the insurance company may recover the same from the insured.
Elaborately considering the insurer’'s contractual liability as well as statutory liability
vis-a-vis the claims of third parties, the Supreme Court issued detailed guidelines as to
how and in what circumstances, “pay and recover” can be ordered. In para 110, the
Supreme Court summarized its conclusions as under:-

“110. The summary of our findings to the various issues as raised in

these petitions is as follows:

(i) Chapter XI of the Motor Vehicles Act, 1988 providing compulsory
insurance of vehicles against third-party risks is a social welfare
legislation to extend relief by compensation to victims of accidents
caused by use of motor vehicles. The provisions of compulsory
insurance coverage of all vehicles are with this paramount object
and the provisions of the Act have to be so interpreted as to
effectuate the said object.

(i) An insurer is entitled to raise a defence in a claim petition filed
under Section 163-A or Section 166 of the Motor Vehicles Act,

1988, inter alia, in terms of Section 149(2)(a)(ii) of the said Act.

(iii) The breach of policy condition e.g. disqualification of the
driver or invalid driving licence of the driver, as contained
in sub-section (2)(a)(ii) of Section 149, has to be proved to
have been committed by the insured for avoiding liability by
the insurer. Mere absence, fake or invalid driving licence or
disqualification of the driver for driving at the relevant
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(vi)

(vii)

time, are not in themselves defences available to the insurer
against either the insured or the third parties. To avoid its liability
towards the insured, the insurer has to prove that the insured was
guilty of negligence and failed to exercise reasonable care in the
matter of fulfilling the condition of the policy regarding use of
vehicles by a duly licensed driver or one who was not disqualified to
drive at the relevant time.

Insurance companies, however, with a view to avoid their liability
must not only establish the available defence(s) raised in the said
proceedings but must also establish “breach” on the part of the
owner of the vehicle; the burden of proof wherefore would be on
them.

The court cannot lay down any criteria as to how the said burden
would be discharged, inasmuch as the same would depend upon the
facts and circumstances of each case.

Even where the insurer is able to prove breach on the part of the
insured concerning the policy condition regarding holding of a valid
licence by the driver or his qualification to drive during the relevant
period, the insurer would not be allowed to avoid its liability towards
the insured unless the said breach or breaches on the condition of
driving licence is/are so fundamental as are found to have
contributed to the cause of the accident. The Tribunals in
interpreting the policy conditions would apply “the rule of main
purpose” and the concept of “fundamental breach” to allow defences
available to the insurer under Section 149 (2) of the Act.

The question, as to whether the owner has taken reasonable care to
find out as to whether the driving licence produced by the driver (a
fake one or otherwise), does not fulfill the requirements of law or
not will have to be determined in each case.

(viii) If a vehicle at the time of accident was driven by a person having a

(ix)

learner’s licence, the insurance companies would be liable to satisfy
the decree.

The Claims Tribunal constituted under Section 165 read with
Section 168 is empowered to adjudicate all claims in respect
of the accidents involving death or of bodily injury or
damage to property of third party arising in use of motor
vehicle. The said power of the Tribunal is not restricted to
decide the claims inter se between claimant or claimants on
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one side and insured, insurer and driver on the other. In the course
of adjudicating the claim for compensation and to decide the
availability of defence or defences to the insurer, the Tribunal has
necessarily the power and jurisdiction to decide disputes inter se
between the insurer and the insured. The decision rendered on the
claims and disputes inter se between the insurer and insured in the
course of adjudication of claim for compensation by the claimants
and the award made thereon is enforceable and executable in the
same manner as provided in Section 174 of the Act for enforcement
and execution of the award in favour of the claimants.

(x) Where on adjudication of the claim under the Act the Tribunal
arrives at a conclusion that the insurer has satisfactorily proved its
defence in accordance with the provisions of Section 149 (2) read
with sub-section (7), as interpreted by this Court above, the
Tribunal can direct that the insurer is liable to be reimbursed by the
insured for the compensation and other amounts which it has been
compelled to pay to the third party under the award of the Tribunal.
Such determination of claim by the Tribunal will be enforceable and
the money found due to the insurer from the insured will be
recoverable on a certificate issued by the Tribunal to the Collector
in the same manner under Section 174 of the Act as arrears of land
revenue. The certificate will be issued for the recovery as arrears of
land revenue only if, as required by sub-section (3) of Section 168
of the Act the insured fails to deposit the amount awarded in favour
of the insurer within thirty days from the date of announcement of
the award by the Tribunal.

(xi) The provisions contained in sub-section (4) with the proviso there
under and sub-section (5) which are intended to cover specified
contingencies mentioned therein to enable the insurer to recover
the amount paid under the contract of insurance on behalf of the
insured can be taken recourse to by the Tribunal and be extended
to claims and defences of the insurer against the insured by
relegating them to the remedy before regular Court in cases where
on given facts and circumstances adjudication of their claims inter
se might delay the adjudication of the claims of the victims,”

As per the decision in Swaran Singh case (supra), onus is always upon the

insurance company to prove that the driver had no valid driving licence and that
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there was breach of policy conditions. Where the driver did not possess the valid
driving licence and there are breach of policy conditions, “pay and recover” can be
ordered in case of third party risks. The Tribunal is required to consider as to whether
the owner has taken reasonable care to find out as to whether the driving licence
produced by the driver, does not fulfill the requirements of law or not will have to be
determined in each case.

The Supreme Court considered the decision of Swaran Singh case (supra) in
subsequent decision in National Insurance Co. Ltd. v. Laxmi Narain Dhut, (2007) 3 SCC
700, wherein this Court held that “the decision in Swaran Singh case (supra) has no
application to cases other than third party risks and in case of third party risks the
insurer has to indemnify the amount and if so advised, to recover the same from the
insured”. The same principle was reiterated in Prem Kumari v. Prahlad Dev and others,
(2008) 3 SCC 193.

For the sake of completion, we may refer to few judgments where the breach of
policy conditions was fundamental and the Supreme Court taking contrary view that
the insurance companies were not liable to pay the compensation. In National
Insurance Co. Ltd. v. Bommithi Subbhayamma and others, (2005) 12 SCC 243, the
Supreme Court reversed the judgment of Andhra Pradesh High Court in making the
insurance company liable for payment of compensation in respect of gratuitous
passengers carried in the goods vehicle.

In Oriental Insurance Co. Ltd. v. Brij Mohan and others, (2007) 7 SCC 56, the
claimant was travelling in the trolley attached to tractor carrying earth to brick kiln. It
was found that the tractor and the trolley were not used for “agricultural works”, the
only purpose for which the tractor was insured, when the claimant sustained the
injuries. The Supreme Court though held that the insurance company is not liable to
pay compensation, however, invoked the power vested in the Supreme Court under
Article 142 of the Constitution of India in directing the insurance company to satisfy
the award by paying compensation to the insured/claimant and realize the same from
the owner of the tractor.

In the present case, to deny the benefit of ‘pay and recover’, what seems to have
substantially weighed with the High Court is the reference to larger Bench made by the
two-Judge Bench in National Insurance Co. Ltd. v. Parvathneni and another, (2009) 8 SCC
785, which doubted the correctness of the decisions which in exercise of jurisdiction
under Article 142 of the Constitution of India directing insurance company to pay the
compensation amount even though insurance company has no liability to pay. In
Parvathneni case (supra), the Supreme Court pointed out that Article 142 of the
Constitution of India does not cover such type of cases and that “if the insurance
company has no liability to pay at all, then, it cannot be compelled by order of the
Court in exercise of its jurisdiction under Article 142 of the Constitution of India to pay
the compensation amount and later on recover it from the owner of the vehicle”. The
above reference in Parvathneni case (supra) has been disposed of on 17.09.2013 by
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the three-Judges Bench keeping the questions of law open to be decided in an
appropriate case.

Since the reference to the larger bench in Parvathneni case (supra) has been
disposed of by keeping the questions of law open to be decided in an appropriate
case, presently the decision in Swaran Singh case (supra) followed in Laxmi Narain
Dhut (supra) and other cases hold the field. The award passed by the Tribunal
directing the insurance company to pay the compensation amount awarded to the
claimants and thereafter, recover the same from the owner of the vehicle in question,
is in accordance with the judgment passed by this Court in Swaran Singh (supra) and
Laxmi Narain Dhut (supra) cases. While so, in our view, the High Court ought not to
have interfered with the award passed by the Tribunal directing the first respondent to
pay and recover from the owner of the vehicle. The impugned judgment of the High
Court exonerating the insurance company from its liability and directing the claimants
to recover the compensation from the owner of the vehicle is set aside and the award
passed by the Tribunal is restored.

So far as the recovery of the amount from the owner of the vehicle, the insurance
company shall recover as held in the decision in Oriental Insurance Co. Ltd. v.
Nanjappan and others, (2004) 13 SCC 224, where this Court held that “....that for the
purpose of recovering the same from the insured, the insurer shall not be required to
file a suit. It may initiate a proceeding before the concerned Executing Court as if the
dispute between the insurer and the owner was the subject matter of determination
before the Tribunal and the issue is decided against the owner and in favour of the
insurer.”

[ ]
*292. MOTOR VEHICLES ACT, 1988 — Sections 166 and 168

Appreciation of Evidence — Reliable evidence of withess reinforced with site

map - Gas tanker was parked in middle of the road without indicator or

parking lights — Busy road and presence of flash lights of the oncoming
traffic on the front side — Visibility of the tanker for bystander does not
necessarily imply visibility of tanker for driver who met with accident — Held,
nature of proof in accident claim cases is qualitatively different from
criminal cases — No negligence can be inferred on the part of driver of the
claimant’s car — Deduction towards contributory negligence set aside -
Enhanced compensation awarded.

Arey T AfRARATA, 1988 - YT 166 T 168

wed B Hodihd - weall hH Aua@y ey @er Fen § gafaag - dF
¢HT oy Hyar wfhw ardga & ar fig @sF gy wd fhar wvar o
- T sF T @AA T WS ared ATATATT A FIT arse 1 sufeafa -
uE # @S FRh A1 SHT B TIAT B NAWYEH FY ¥ AJTAT gHTATAE
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293.

qrAh HI EHY 1 T A & - HHAUIRG, gdear arar gwior & wew f gpfa

& Fquradr NUAAF UHIOT & Hed ¥ - arardpdl N HRX b ATAD P OB U

ygAfaa a& & o wHd T - Aaard 308 F HIY A H 7§ wAN HwEd H

g - afga gfasy uera fear aram)

Archit Saini and another v. Oriental Insurance Company Ltd and

others

Judgment dated 09.02.2018 passed by the Supreme Court in Civil Appeal No.

7300 of 2016, reported in 2018 (4) MPLJ 319 (SC)(3 Judge Bench).

o

MOTOR VEHICLES ACT, 1988 — Sections 166 and 173

(i) Motor accident; compensation for — Accidents leading to injuries and
disablements — Person must not only be compensated for his physical
injury, but also for non-pecuniary losses which he has suffered due to
injury — Claimant is entitled to be compensated for his inability to lead
full life, and enjoy those things and amenities which he would have
enjoyed, but for injuries.

(ii) Just compensation — Purpose of compensation under Motor Vehicles Act
is to fully and adequately restore the aggrieved to the position prior to
accident.

Aexaa ARARATH, 1988 - YT 166 TI 173

(i) Arey gdear & fd afaglt - gdear & aRomawsy susfaar a @t
FIRT - A B F daa MINF &7fddd F fov a3q &1fd & aRoma w@wy
FIkd yAfgE @fa & for off gfAgld & arehr ake - garedr 3ua
arqel Shaa & fav wia 3t afadl @ garfag et @ gu gRwst @
SUHIT B B HeTATT & faw &fagfd wrg wia @1 arT g

(i) staa gfasy - @Aey aia yffAgs & ada afagfd &1 gaea suea
cafh @ gdear & qd & Rufa & gofa: ik udtg s @ gewmafda san
el

Anant Dukre v. Pratap Lamzane and another

Judgment dated 21.08.2018 passed by the Supreme Court in Civil Appeal No.

8420 of 2018, reported in (2018) 9 SCC 450

Relevant extracts from the judgment:

In cases of motor accidents leading to injuries and disablements, it is a well

settled principle that a person must not only be compensated for his physical
injury, but also for the non-pecuniary losses which he has suffered due to the

477



injury. The Claimant is entitled to be compensated for his inability to lead a full life,

and enjoy those things and amenities which he would have enjoyed, but for the

injuries.

The purpose of compensation under the Motor Vehicles Act is to fully and

adequately restore the aggrieved to the position prior to the accident. This Court in
Yadav Kumar v. The Divisional Manager, National Insurance Company Ltd., (2010) 10 SCC
341, explained “just compensation” in the following words:

“It goes without saying that in matters of determination of
compensation both the Tribunal and the Court are statutorily
charged with a responsibility of fixing a ‘just compensation’. It is
obviously true that determination of a just compensation cannot be
equated to a bonanza. At the same time the concept of ‘just
compensation’ obviously suggests application of fair and equitable
principles and a reasonable approach on the part of the Tribunals
and Courts. This reasonableness on the part of the Tribunal and
Court must be on a large peripheral field.”

294. NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES ACT, 1985 — Sections
42, 43 and 50

(i)

(ii)

(iii)

Application of Section 42 - Requirement of reducing the information
received in writing — Only where the act is committed in building,
conveyance or enclosed place — Seizure at public place — Section 43 is
applicable — Reducing the information received is not required.

Mandate of Section 50 — Duty to inform the suspect about his legal right
to be searched before a Gazetted Officer or a Magistrate — Strict
compliance and not mere substantial compliance is necessary.

Search of person - Searched bag in addition to search of person -
Contraband found in the bag and not his person - Contraband is
recovered from the person of the detainee or not, is irrelevant — Strict
compliance is mandatory as person was also searched.

wias AR T 7T gawdh i ARAT[TH, 1985 - 4T 42, 43 TG 50

(i)

gIT 42 FH gASTAT - W FIAT D A@Ig fhY S H IJMATRAT - AT
JE g W HId, ared AT FAId TATH H wIRG fhar g & - d
AT OX A - 9T 43 9 B T - W HIAA H A@Ig fRAT AT
TaTFFH A Tl
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(ii) U 50 Hr IMATTRAT - TAUFT FAY 3gyar AfFEce & gAs
g7 @ 3Ed dorehh & AT 3R¥ER & e & gaa &F aJa &
®acT - & UTdd o fh AT 9@ aIa 3MaIF &

(iii) afh 1 qenelt - gfs & e & AfaRkw dor & gardt - RfARE
gFED I F ws 78 T F 37 I wW - PR gad FART afF
¥ quAe g8 W Ayar AL, HATT T - W& AU AR & FAH
oafh & oY qamely & w$ oY)

S.K. Raju @ Abdul Haque @ Jagga v. State of West Bengal

Judgment dated 05.09.2018 passed by the Supreme Court in Criminal Appeal

No. 459 of 2017, reported in 2018 (4) Crimes 147 (SC)

Relevant extracts from the judgment:

An empowered officer under Section 42(1) is obligated to reduce to writing the
information received by him, only when an offence punishable under the Act has been
committed in any building, conveyance or an enclosed place, or when a document or
an article is concealed in a building, conveyance or an enclosed place. Compliance
with Section 42, including recording of information received by the empowered officer,
is not mandatory, when an offence punishable under the Act was not committed in a
building, conveyance or an enclosed place. Section 43 is attracted in situations where
the seizure and arrest are conducted in a public place, which includes any public
conveyance, hotel, shop, or other place intended for use by, or accessible to, the
public.

The appellant was walking along the Picnic Garden Road. He was intercepted and
detained immediately by the raiding party in front of Falguni Club, which was not a
building, conveyance or an enclosed place. The place of occurrence was accessible to
the public and fell within the ambit of the phrase “public place” in the explanation to
Section 43. Section 42 had no application.

X X X

According to Section 50(1), an empowered officer should necessarily inform the
suspect about his legal right, if he so requires, to be searched in the presence of a
gazetted officer or a magistrate. In Vijaysinh Chandubha Jadeja v. State of Gujarat,
(2011) 1 SCC 609, a Constitution Bench of this Court interpreted Section 50 thus:

“The mandate of Section 50 is precise and clear, viz. if the person
intended to be searched expresses to the authorised officer his desire
to be taken to the nearest gazetted officer or the Magistrate, he
cannot be searched till the gazetted officer or the Magistrate, as the
case may be, directs the authorised officer to do so. In view of the
foregoing discussion, we are of the firm opinion that the object with
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which right under Section 50 (1) of the NDPS Act, by way of a
safeguard, has been conferred on the suspect, viz. to check the
misuse of power, to avoid harm to innocent persons and to minimise
the allegations of planting or foisting of false cases by the law
enforcement agencies, it would be imperative on the part of the
empowered officer to apprise the person intended to be searched of
his right to be searched before a gazetted officer or a Magistrate.
We have no hesitation in holding that in so far as the obligation of
the authorised officer under sub-Section (1) of Section 50 of the
NDPS Act is concerned, it is mandatory and requires a strict
compliance. Failure to comply with the provision would render the
recovery of the illicit article suspect and vitiate the conviction if the
same is recorded only on the basis of the recovery of the illicit
article from the person of the accused during such search.
Thereafter, the suspect may or may not choose to exercise the right
provided to him under the said provision. We are of the opinion that
the concept of “substantial compliance” with the requirement of
Section 50 of the NDPS Act introduced and read into the mandate
of the said Section in Joseph Fernandez and Prabha Shankar
Dubey is neither borne out from the language of Sub- section (1) of
Section 50 nor it is in consonance with the dictum laid down in State
of Punjab v. Baldev Singh, (1999) 6 SCC 172,”

The principle which emerges from Vijaysinh (supra) is that the concept of
“substantial compliance” with the requirement of Section 50 is neither in accordance
with the law laid down in Baldev Singh (supra) nor can it be construed from its
language. [Reference may also be made to the decision of a two judge Bench of this
Court in MylaVenkateswarlu v. State of Andhra Pradesh, (2012) 5 SCC 226. Therefore,
strict compliance with Section 50(1) by the empowered officer is mandatory. Section
50, however, applies only in the case of a search of a person. In Baldev Singh,(supra)
the Court held “on its plain reading, Section 50 would come into play only in the case
of a search of a person as distinguished from search of any premises, etc.” In State of
Himachal Pradesh v. Pawan Kumar, (2005) 4 SCC 350, a three judge Bench of this Court
held that the search of an article which was being carried by a person in his hand, or
on his shoulder or head, etc., would not attract Section 50. It was held thus:

“In common parlance it would be said that a person is
carrying a particular article, specifying the manner in which
it was carried like hand, shoulder, back or head, etc.
Therefore, it is not possible to include these articles within
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the ambit of the word “person” occurring in Section 50 of the Act.
After the decision in Baldev Singh (supra) this Court has
consistently held that Section 50 would only apply to search of a
person and not to any bag, article or container, etc. being carried by
him.”

In State of Rajasthan v. Parmanand and another, (2014) 5 SCC 345, on a search of
the person of the respondent, no substance was found. However, subsequently, opium
was recovered from the bag of the respondent. A two judge Bench of this Court
considered whether compliance with Section 50(1) was required. This Court held that
the empowered officer was required to comply with the requirements of Section 50(1)
as the person of the respondent was also searched. Reference may also be made to
the decision of a two judge Bench of this Court in Dilip v. State of Madhya Pradesh,
(2007) 1 SCC 450. 1t was held thus:

“Thus, if merely a bag carried by a person is searched without there
being any search of his person, Section 50 of the NDPS Act will
have no application. But if the bag carried by him is searched and
his person is also searched, Section 50 of the NDPS Act will have
application.”

295. PREVENTION OF CORRUPTION ACT, 1988 — Sections 7, 13 (1) (d) and 20
(i) Whether demand and acceptance is sine qua non to constitute offence
punishable under Sections 7 and 13 (1) (d)? Held, Yes.
(ii) Presumption under Section 20 of the Act; nature of — It is rebuttable one
— Standard of proof for accused to rebut the presumption is
preponderance of probabilities.

gerat Aaor 3T, 1988 - 4w 7, 13 (1) (7) 3R 20

(i) Fr AT Td FfAERFIT @? 7 vd 13 (1) (F) & ADNT gusAIT HUAY
afsa d3a & AT ad €2 AFPAGRG, &

(ii) yRATA Hr arw 20 H sgYROT H gHid - Ig @usAg ¢ - AHAYFH
39 3UYIROT & @Osd &ia & T gaAToT &1 T ATATAHIAT H gaordr

el
State of Gujarat v. Navinbhai Chandrakant Joshi and others

Judgment dated 17.07.2018 passed by the Supreme Court in Criminal Appeal

No. 895 of 2018, reported in (2018) 9 SCC 242
Relevant extracts from the judgment:

It is well-settled that to establish the offence under Sections 7 and 13 (1) (d) of the
Act, particularly those relating to the trap cases, the prosecution has to establish the
existence of demand as well as acceptance by the public servant. In B. Jayaraj v. State
of A.P., (2014) 13 SCC 55, it was held as under:-
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“7. Insofar as the offence under Section 7 is concerned, it is a
settled position in law that demand of illegal gratification is sine qua
non to constitute the said offence and mere recovery of currency
notes cannot constitute the offence under Section 7 unless it is
proved beyond all reasonable doubt that the accused voluntarily
accepted the money knowing it to be a bribe. The above position
has been succinctly laid down in several judgments of this Court. By
way of illustration reference may be made to the decision in C.M.
Sharma v. State of A.P., (2010) 15 SCC 1 and C.M. Girish Babu v. CBI,
(2009) 3 SCC 779.”

In the present case, demand of the money by accused No.1-J.D. Patel and
acceptance of the bribe amount by accused No.2-Navinbhai at the behest of accused
No.1-J.D. Patel is proved by the evidence of PWs 1 and 3. In his evidence, PW-1 had
clearly stated about the demand by accused No.1-J.D. Patel for expediting the matter
regarding the approval of revised plan for Non-Agricultural permission. PW-1 further
stated that when he met accused No.1-J.D. Patel on 03.04.1991, accused No.1-J.D.
Patel told him that it would not look proper if he takes the amount from PW-1 in office
and showed him accused No.2-Navinbhai and asked PW-1 to give the money to him.
PW-1 further stated that he went to the gallery and gave muddamal currency notes to
accused No.2-Navinbhai. Thereafter, accused No.2-Navinbhai had gone near accused
No.1-J.D. Patel and sat down. On showing the pre-arranged signal, the police team
went inside and questioned accused Nos.1 and 2. On search of accused No.2-
Navinbhai, muddamal currencies were recovered from the left side shirt pocket.
Throwing light of ultra violet lamp had shown presence of anthracene powder in the
left side shirt pocket of accused No.2-Navinbhai. Likewise, throwing light of ultra violet
lamp on the hands of accused No.1-J.D. Patel shown the presence of anthracene
powder. From the evidence of PW-1, demand by accused No.1-J.D. Patel and accused
No.2-Navinbhai is proved by the prosecution. The same is corroborated by the test of
the ultra violet light showing the presence of anthracene powder on the shirt worn by
accused No.2-Navinbhai and the right hand of accused No.1-J.D. Patel. Evidence of
PW-1 is corroborated by the evidence of PW- 3-Devendra Kumar. The trial Court
recorded the findings that the evidence of PWs 1 and 3 is consistent and they are
reliable witnesses. Upon appreciation of evidence, adduced by the prosecution, the
trial Court convicted accused Nos. 1 and 2.

The High Court acquitted the accused on the ground that there was no
recovery from accused No.1-J.D. Patel and that the demand by the accused
persons has not been established by the prosecution. The High Court took the
view that accused No.2-Navin bhai had no idea for what purpose the money was
given to accused No.1-J.D. Patel by PW-1 and therefore, it cannot be said that
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accused No.2-Navinbhai had accepted the bribe amount upon demand to PW-1. The
High Court was not right in brushing aside the evidence of PW-1 who has clearly
stated that accused No.1-J.D. Patel demanded bribe of Rs. 1,000/- and the same was
settled for ° 500/- for expediting the matter for conversion of the plot for non-
agricultural purpose. Recovery of the tainted currency notes from accused No.2-
Navinbhai and the presence of anthracene powder in the right hand of accused No.1-
J.D. Patel and the pocket of the shirt of accused No.2- Navinbhai clearly show that
they acted in tandem in the demand and acceptance of the bribe amount. When the
demand and acceptance of illegal gratification has been proved by the evidence of
PWs 1 and 3, the High Court was not right in holding that the demand and acceptance
was not proved. The findings of the trial Court did not suffer from any infirmity and the
High Court was not justified in setting aside the conviction of the accused.

So far as the presumption raised under Section 20 of the Act for the offence under
Section 7 of the Act is concerned, it is settled law that the presumption raised under
Section 20 of the Act is a rebuttable presumption, and that the burden placed on the
appellant for rebutting the presumption is one of preponderance of probabilities. In
C.M. Girish Babu v. C.B.I. Cochin, High Court of Kerala, (2009) 3 SCC 779, this Court
held as under:-

“21. It is well settled that the presumption to be drawn under
Section 20 is not an inviolable one. The accused charged with the
offence could rebut it either through the cross-examination of the
witnesses cited against him or by adducing reliable evidence.......
22. It is equally well settled that the burden of proof placed upon
the accused person against whom the presumption is made under
Section 20 of the Act is not akin to that of burden placed on the
prosecution to prove the case beyond a reasonable doubt...”

Since it is established that the accused was possessing the bribe money, it was
for them to explain that how the bribe money has been received by them and if he fails
to offer any satisfactory explanation, it will be presumed that he has accepted the
bribe.

In the case in hand, the accused have not offered any explanation to rebut
the presumption under Section 20 of the Act. On the other hand, from the
evidence of PW-1 that accused No.1 demanded the bribe appears to be natural.
The application for approval of revised plan was earlier rejected. When the
complainant and his advocate met TDO and on whose direction PW-1 has paid
the requisite fine amount, the file has to necessarily move. It was at that point
of time accused No.1 demanded bribe amount from PW-1. While appreciating
the evidence, the High Court should have given proper weight to the views of
the trial Court as to the credibility of all evidence of PWs 1 and 3. When the findings
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recorded by the trial Court is based upon appreciation of evidence, the High Court was
not right in reversing the judgment of the trial Court.

*296. PREVENTION OF CORRUPTION ACT, 1988 — Sections 7 and 20

297.

(i)

(ii)

Appreciation of evidence — Failure to produce tape recorder in Court — Effect —
Other clinching evidence of demand and acceptance of bribe — Official position of
the accused for related work also admitted — Failure to produce tape recorder is not
fatal.

Presumption under Section 20 - Factum of demand followed by
acceptance established — Presumption of motive or reward of Section 7
can be raised — Absence of any explanation to rebut the same -
Conviction held to be proper.

aeTay Aarer wfAATH, 1988 - 41w 7 v 20

(i)

(i)

e B HoATHA - “AATAT H T RAET 4 I # JFBAAT - gHTT -
Rag & aAfr i &figpld & 3= gardt @reg - @af@a & 1dF & fov
HiFgd & gdrg FAfT &1 off FRHATP - 2T RBET A IS H FHBA
uTdE A8 B

g 20 & HNA IUYRON - AT & gUTG ThHfad & a2 & Tenfad fear
TAAT - G 7 F gg HYA GRAW H ZTYROT H ST FHA & - 3®
IUYRONT A @Osd w3 & A off TudieRor & ema - Qwfafg sfa
SEUA S|

R.S. Ashtkar v. Central Bureau of Investigation, Bhopal
Order dated 15.03.2018 passed by the High Court of Madhya Pradesh (Indore
Bench) in Criminal Appeal No. 1004 of 2010, reported in 2018 (IV) MPJR SN 6

PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT, 2005 — Sections
2 (a), 3 and 12

(i)

(ii)

(iii)

Applicability of Act - As to conduct and incidents prior to the
commencement of DV Act — Wife was living separately under a decree of
judicial separation when the Act came into force — Held, status of wife is
not changed by such decree — Such wife falls under the definition of
“aggrieved person” defined under Section 2 (a) of the Act — Application
is maintainable.

Domestic violence — Economic abuse - Includes filing of appeals and
revisions on flimsy and frivolous grounds against orders passed in
favour of aggrieved person.

Execution of order in overseas — Order passed under the Act — Such an
order may be executed overseas by taking recourse of the provisions of
Chapter VII-A of the CrPC.
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ave ar & aAfeanst o g@aror wffaTH, 2005 - 410 2 (F), 3 TH 12

(i) yfafqaa & gAsgar - yRAIA & a9 A F gd F I0T T gHA
gy - JAFAIA F 9 qAF & AT UA SAAE GAFHIOT H AT F
Fha ofd ¥ guys @[arE &Y & N - FfAfFeRa, oa & oRyfa @
srafa & oRafda ad e § - o uelr wfRf@TaE & aw 2 (v) #
oRemT “cafda =gfe & oRemwr & 3nch € - 3maga Qwolrg grar o)

(i) gye] fear - e geaaer - f¥d cafh & uel # wiRd 3nmged & fasg
g td geo MUl u¥ WA vd gAdETOr gEgd BT S graas
& goft F 3mar

(iii) fager & ey & yada - AVFAIA & 3HaT aRa Sy F1 gada - @
A & ASY F gada .U H. & AU TTd-F & WTUTAT BT ST B

HUAT ST hdr &l

Manoj Pillai v. Smt. Prasita Manoj Pillai

Order dated 17.03.2017 passed by the High Court of Madhya Pradesh in Criminal

Revision No. 967 of 2015, reported in 2018 (2) ANJ (MP) 212
Relevant extracts from the order:

In the case of Shalini v. Kishor and others, 2015 11 SCC 718, the undisputed facts
were that the applicant-husband got married to respondent-wife on 8.5.1990 and that
he drove her away from the matrimonial house sometime in the
year 1992. In that case Hon’ble the Supreme Court has interpreted the domestic
relationship as defined in “clause (f)” of Section 2 of the Act and held on the basis of
the aforesaid admitted facts that the domestic relationship between them is
established. In that case, the Supreme Court, having placed reliance on the law laid
down by it in the case of V.D. Bhanot v. Savita Bhanot, (2012) 3 SCC 183 and Saraswathy
v. Babu, (2014) 3 SCC 712, has held that the conduct of the parties even prior to coming
into force of the Act can be taken into consideration while passing orders under
Sections 18, 19 and 20(1)(d) of the Act. In the case of Krishna Bhatacharjee v. Sarathi
Choudhary and another, 2016 CrLJ 330 (SC), the wife was not living with her husband at
the time when the Act came into force on 26.10.2006 because of decree for judicial
separation. The Supreme Court has held that the legal relationship between the
husband and the wife continues even after the decree for judicial separation,
therefore, the status of wife is an aggrieved person as per the definition given under
Section 2(a) of the Act, with the result the provisions of the Act will apply in the case.
In view of the law laid down in the aforestated authorities, it is held that the non-
applicant has acquired the status of an aggrieved person and that the provisions of the
Act are applicable in the instant case.
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Few words more, the Act is intended to protect the women from being victims of
domestic violence which in its sweep also includes domestic violence of economic
nature, therefore, the filing of appeals and revisions on flimsy and frivolous grounds
against the order(s) passed by the trial Court in favour of the aggrieved woman
amounts to causing further domestic violence of economic nature upon her. It is
already held that this revision is devoid of merits and substance and it is also apparent
from the contents of the application that the non-applicant is a victim of domestic
violence inflicted by the applicants. Therefore, the applicants are directed to pay the
non-applicant * 5000/- (five thousand) towards the expenses of this revision.

X X X

At the time of arguments, the learned counsel for the applicants has contended as
to how any order passed under the Act in the instant case will be executable in Dubai.
From the perusal of the application, it is evident that the non-applicant has sought
mainly monetary reliefs against applicant No.1. The monetary relief has been defined
in Section 2(k) of the Act and such reliefs are to be granted by way of proceedings
under Sections 12 and 23 of the Act. The Section 12 covers in its application all kinds
of reliefs including monetary relief as well as protection order and compensation. In
case of non-compliance of an order of monetary relief or compensation the aggrieved
person has to apply to the jurisdictional Magistrate, who has passed the said order, for
execution of the order as per the provisions of Section 20 of the Act. The Magistrate
may get the order executed in terms of sub-Sections 4 and 6 of Section 20 of the Act.
Section 28 of the Act lays down that the Courts shall be governed by the general
provisions of the Code of Criminal Procedure in relation to the proceedings under
Sections 12, 18, 19, 20, 21, 22 and 23 as well as Section 31 of the Act. Thus, in the
present case the non-applicant may take recourse to provisions of “CHAPTER VII A” of
the Cr.P.C. to get the order executed in Dubai against applicant No.1.

[ ]
298. PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT, 2005 - Sections

18 and 31

PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE RULES, 2006 — Rule 6

(5)

Recovery of maintenance amount, procedure thereof — Recovery will be in

the same manner as laid down in Section 125 Cr.P.C. — General provision of

the Cr.P.C. shall govern the proceedings — Court may issue warrant for
levying the amount and may send defaulter respondent to civil prison as well

— Also held, application under Section 31 must be treated as per sub-Rule 5

of Rule 6.
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ave ar & aAfeanst o w@xaror wffaTs, 2005 - 47 18 v 31
e fear & aAfRonstt & w@aror A¥aA, 2006 - AIH 6 (5)
HIOT-UIYor &Y ARY B agel & Fgg & ufhar - ggel qus ufear dfear &
125 & g1 fafea &fa @ & @t - cus ufthar ofear & araT=w wrawra wrIarfeal
B MRAT HIN - AT AR & 3ITOT ¥g a0 Y HY FhHdl & dAT AT &
afama gadt & Rfda Sa & a@ar & - g8 N AfFFaRka, aw 31 & 3igda
e @ HIA 6 3UATA 5 & HIET AAT STAT ARTI
Rakesh Sahu v. Smt. Mamta Sahu
Order dated 01.05.2017 passed by the High Court of Madhya Pradesh in M.Cr.C. No. 1310
of 2016, reported in 2018 (IV) MPJR SN 12

Relevant extracts from the order:

It is pertinent to mention herein that the sub-Rule 5 of Rule 6 of the Protection of
Women from Domestic Violence Rules, 2006 (for short the ‘Rules 2006’) provides that
the orders of Magistrate shall be enforced in the same manner as laid down in Section
125 Cr.P.C. Thus, if any person so ordered to pay the maintenance fails to comply with
the order the Magisterial Court of the competent jurisdiction is bound to issue warrant
for levying the amount due in the manner for levying fines as per Section 421 Cr.P.C
and may send the defaulter respondent to civil prison as per the procedure
contemplated under Section 125 Cr.P.C. Section 28 (1) of the Act provides that the
provisions of Sections 12, 18 to 23 and 31 of the Act shall be governed by the general
provisions of the Cr.P.C. In this view of the matter, the learned JMFC ought to have
registered the application filed by the respondent herein, under sub-Rule 5 of Rule 6 of
the Rules 2006, notwithstanding that the respondent has filed an application under
Section 31 of the Act in view of the law laid down by the Supreme Court in the case of
T. Nagappa v. Y.R. Muralidhar, 2008 4 MPLJ 455, wherein it is held that mere wrong
mentioning of provision of law in an application would not be of any relevance, if the
Court concerned has the requisite jurisdiction to pass an order on it. Admittedly, the
learned JMFC has jurisdiction to pass an order for recovery of the arrears of
maintenance allowance against the applicant.

.
*299. STAMP ACT, 1899 — Section 47-A

Market value of property — Relevant date for the estimation of market value —

Allotment of plot in the year 1984 — Execution of instrument of registration in

the year 2009 — Held, relevant date is the date of the execution.
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300.

wrFg JAfAfAgA, 1899 - 4 47-&
FI &1 I Hed - 9N Hed & Hohdd o GaEId A¥ - -wus & naea
ay 1984 # fhar aw - UNPpd fadw @1 fAvuga a¥ 2009 A fear war -
HfFAFAIRNT, gaora Ay Asaga & Ay &
Gyanprakash v. State of M.P. and ors.
Order dated 19.04.2018 passed by the High Court of Madhya Pradesh (Indore
Bench) in Writ Petition No. 6254 of 2012, reported in 2014 (IV) MPJR 59
[ ]
TRADE MARKS ACT, 1999 — Sections 18, 11 and 29
TRADE MARK RULES, 2000 — Schedule IV Class 29 and 30
(i) Trade Mark; infringement of - Registered trademark of petitioner-
company ‘NANDINI’ in respect of milk and milk products whereas
opposite party running restaurant having registered trademark as
‘NANDHINI DELUXE’ in respect of goods like coffee, tea, sugar, cereals,
meat etc. used in services of restaurant business - Held, nature of
goods of both parties are different and belonging to different classes
under schedule — Trademark with logo adopted by both parties are
totally different and cannot be said to be deceptively similar — Also,
Proprietor of trade mark cannot enjoy monopoly over entire class of
goods and, particularly, when he is not using said trade mark in respect
of certain goods falling under same class.
(ii) Estoppel — Judgment of coordinate Bench attaining finality — Would act
as estoppel between the parties in subsequent proceedings.
oy R wffags, 1999 - aw 18, 11 wd 29
ey e fAga, 2000 - 3FHEN IV T 29 T 30
(i) Uy e @ sedud - AN HFGA b1 g¥ MY gIY IeUrEl d HIY H
gfipd caruiy R dfger Jafe ufdusr gr Y&ee gy & Qarst #
Ugeh BISH, DA, AT, ATH G AW aEgAH F @I FA AfGA Sarw
A7 # Ushpd waruR Reg aiRa - afdfauiia, Q& gaf & awgsi @
&y e & dur 3qgS & A gt & gafRa § - ™= (logo) &
Wy AU A quid: giRed § M 38 s GATT A& HE S dhHAl
5 or@r & ST - g A T, earuR Rew &1 @AW gEgIt & o@Fqer gdf
UY UHRITAHIR ST Jg T dhdl ¢ AT fadua: g s 6 ag «Ra
R Reg @ gATT g d A arell wfAug gEgst $ dIg F g JG
HT & &l
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(i) g - ifaxar wg gFadl dis &1 [Aviy - gargadt wrdarfeat F gerwd
F T QI & FT F FrF HIIM|
Nandhini Deluxe v. Karnataka Co-operative Milk Producers

Federation Ltd.

Judgment dated 26.07.2018 passed by the Supreme Court in Civil Appeal No.

2937 of 2018, reported in (2018) 9 SCC 183
Relevant extracts from the judgment:

We proceed on the presumption that the trade mark ‘NANDHINI’, which is
registered in the name of the appellant has acquired distinctiveness though the
appellant disputes the same. Otherwise also there is no challenge to the registration of
this name in favour of the respondent. The moot question, according to us, is as to
whether the appellant is entitled to seek registration of the mark ‘NANDHINI’ in respect
of the goods in which it is dealt with, as noted above. Therefore, the fulcrum of the
dispute is as to whether such a registration in favour of the appellant would infringe
rights of the respondent. The entire case of the respondent revolves around the
submissions that the adaptation of this trade mark by the appellant, which is
phonetically similar to that of the respondent, is not a bona fide adaptation and this
clever device is adopted to catch upon the goodwill which has been generated by the
respondent in respect of trade mark ‘NANDINI’. On that premise, the respondent
alleges that the proposed trade mark ‘NANDHINI’ for which the appellant applied for
registration is similar trade mark in respect of similar goods and, therefore, it is going
to cause deception and confusion in the minds of the users that the goods in which the
appellant is trading, in fact, are the goods which belong to the respondent. Precisely, it
is this controversy which needs to be addressed in the first instance.

Before we answer as to whether the approach of the IPAB and the High Court in
the impugned orders is correct, as contended by the respondent or it needs to be
interdicted as submitted by the appellant, some of the relevant facts about which there
is no dispute, need to be recapitulated. These are as follows:

(A) Respondent started using trade mark in respect of its products, namely, milk and milk

products in the year 1985. As against that, the appellant adopted trade mark ‘NANDHINY’
in respect of its goods in the year 1989.

(B) Though, the respondent is a prior user, the appellant also had been using
this trade mark ‘NANDHINI’ for 12-13 years before it applied for registration
of these trade marks in respect of its products.

(C) The goods of the appellant as well as respondent fall under the
same Classes 29 and 30. Notwithstanding the same, the goods of
the appellant are different from that of the respondent. Whereas the
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respondent is producing and selling only milk and milk products the goods of
the appellant are fish, meat, poultry and game, meat extracts, preserved,
dried and cooked fruits and vegetables, edible oils and fats, salad dressings,
preserves etc. and it has given up its claim qua milk and milk products.
Insofar as application for registration of the milk and milk products is
concerned, it was not granted by the trade mark registry. In fact, the same
was specifically rejected. The appellant was directed to file the affidavit and
Form 16 in this behalf to delete the goods ‘milk and milk products’ which
affidavit was filed by the appellant. Further concession is already recorded
above.

NANDINI/NANDHINI is a generic, it represents the name of Goddess and a
cow in Hindu Mythology. It is not an invented or coined word of the
respondent.

The nature and style of the business of the appellant and the respondent are
altogether different. Whereas respondent is a Cooperative Federation of Milk
Producers of Karnataka and is producing and selling milk and milk products
under the mark ‘NANDINI’, the business of the appellant is that of running
restaurants and the registration of mark ‘NANDHINI’ as sought by the
appellant is in respect of various foodstuffs sold by it in its restaurants.
Though there is a phonetic similarity insofar as the words
NANDHINI/NANDINI are concerned, the trade mark with logo adopted by the
two parties are altogether different. The manner in which the appellant has
written NANDHINI as its mark is totally different from the style adopted by the
respondent for its mark ‘NANDINI’. Further, the appellant has used and
added the word ‘Deluxe’ and, thus, its mark is ‘NANDHINI DELUXE’. It is
followed by the words ‘the real spice of life’. There is device of lamp with the
word ‘NANDHINI’. In contrast, the respondent has used only one word,
namely, NANDINI which is not prefixed or suffixed by any word. In its mark
‘Cow’ as a logo is used beneath which the word NANDINI is written, it is
encircled by egg shape circle. A bare perusal of the two marks would show
that there is hardly any similarity of the appellant’s mark with that of the
respondent when these marks are seen in totality.

When we examine the matter keeping in mind the aforesaid salient features, it is

difficult to sustain the conclusion of the IPAB in its order dated 4t October, 2011 as
well in the impugned order of the High Court that the mark adopted by the appellant
will cause any confusion in the mind of consumers, what to talk of deception. We do
not find that the two marks are deceptively similar.
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We are of further opinion that the earlier order dated 20* April, 2010 of IPAB
approached the subject matter in correct perspective. The test laid down in Polaroid
Corporation v. Polarad Electronics Corporation, 287 F.2d 492 (1961), is as follows:

“The problem of determining how far a valid trademark shall be
protected with respect to goods other than those to which its owner
has applied it, has long been vexing and does not become easier of
solution with the years. Neither of our recent decisions so heavily
relied upon by the parties, Harold F. Ritchie, Inc. v. Chesebrough-
Pond’s Inc., 2 Cir. 1960 281 F.2d 755, by plaintiff, and Avon Shoe Co.
Inc. v. David Crystallnc., 2 Cir. 1960 279 F.2d 607, by defendant,
affords much assistance, since in the Ritchie case (supra) there was
confusion as to the identical product and the defendant in the Avon
case (supra) had adopted its mark “without knowledge of the
plaintiffs’ prior use,” at page 611. Where the products are different,
the prior owner’s chance of success is a function of many variables:
the strength of his mark, the degree of similarity between the two
marks, the proximity of the products, the likelihood that the prior
owner will bridge the gap, actual confusion, and the reciprocal of
defendant’s good faith in adopting its own mark, the quality of
defendant’s product, and the sophistication of the buyers. Even this
extensive catalogue does not exhaust the possibilities - the Court
may have to take still other variables into account. American Law
Institute, Restatement of Torts, §§ 729, 730, 731. Here plaintiff’'s
mark is a strong one and the similarity between the two names is
great, but the evidence of actual confusion, when analyzed, is not
impressive. The filter seems to be the only case where defendant
has sold, but not manufactured, a product serving a function similar
to any of plaintiff’s, and plaintiff’'s sales of this item have been
highly irregular, varying, e. g., from $2,300 in 1953 to $303,000 in
1955, and $48,000 in 1956.”

This Court in National Sewing Thread Co. Ltd. v. James Chadwick and Bros., AIR

1953 SC 357, accepted the following principles which are to be applied in such cases:
“22. The principles of law applicable to such cases are well
settled. The burden of proving that the trade mark which a
person seeks to register is not likely to deceive or to cause
confusion is upon the applicant. It is for him to satisfy the
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Registrar that his trade mark does not fall within the prohibition of
Section 8 and therefore it should be registered. Moreover in
deciding whether a particular trade mark is likely to deceive or
cause confusion that duty is not discharged by arriving at the result
by merely comparing it with the trade mark which is already
registered and whose proprietor is offering opposition to the
registration of the mark. The real question to decide in such cases
is to see as to how a purchaser, who must be looked upon as an
average man of ordinary intelligence, would react to a particular
trade mark, what association he would form by looking at the trade
mark, and in what respect he would connect the trade mark with the
goods which he would be purchasing.”

Applying the aforesaid principles to the instant case, when we find that not only
visual appearance of the two marks is different, they even relate to different products.
Further, the manner in which they are traded by the appellant and respondent
respectively, highlighted above, it is difficult to imagine that an average man of
ordinary intelligence would associate the goods of the appellant as that of the
respondent.

One other significant factor which is lost sight of by the IPAB as well as the High
Court is that the appellant is operating a restaurant under the trademark ‘NANDHIN/I’
and it had applied the trademark in respect of goods like coffee, tea, cocoa, sugar,
rice, rapioca, sago, artificial coffee, flour and preparations made from cereals, bread,
pastry, spices, bill books, visiting cards, meat, fish, poultry and game; meat extracts;
preserved, dried and cooked fruits and vegetables; jellies, jams, fruit sauces, etc.
which are used in the products/services of restaurant business. The aforesaid items do
not belong to Class 29 or 30. Likewise, stationery items used by the appellant in the
aid of its restaurant services are relatable to Class 16. In these circumstances, there
was hardly any question of confusion or deception.

Having arrived at the aforesaid conclusion, the reasoning of the High Court that
the goods belonging to the appellant and the respondent (though the nature of goods
is different) belong to same class and, therefore, it would be impermissible for the
appellant to have the registration of the concerned trade mark in its favour, would be
meaningless. That apart, there is no such principle of law. On the contrary, this Court
in Vishnudas Trading as Vishnudas Kushandas v. The Vazir Sultan Tobacco Ltd. and anr.,
1996 SCALE (5) 267, has decided otherwise as can be seen from the reading of para 47
of the said judgment:-

“47. The respondent Company got registration of its brand
name “Charminar” under the broad classification
“manufactured tobacco”. So long such registration remains
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operative, the respondent Company is entitled to claim exclusive
use of the said brand name in respect of articles made of tobacco
coming under the said broad classification “manufactured tobacco”.
Precisely for the said reason, when the appellant made application
for registration of quiwam and zarda under the same brand name
“Charminar”, such prayer for registration was not allowed. The
appellant, therefore, made application for rectification of the
registration made in favour of the respondent Company so that the
said registration is limited only in respect of the articles being
manufactured and marketed by the respondent Company, namely,
cigarettes. In our view, if a trader or manufacturer actually trades in
or manufactures only one or some of the articles coming under a
broad classification and such trader or manufacturer has no bona
fide intention to trade in or manufacture other goods or articles
which also fall under the said broad classification, such trader or
manufacturer should not be permitted to enjoy monopoly in respect
of all the articles which may come under such broad classification
and by that process preclude the other traders or manufacturers
from getting registration of separate and distinct goods which may
also be grouped under the broad classification. If registration has
been given generally in respect of all the articles coming under the
broad classification and if it is established that the trader or
manufacturer who got such registration had not intended to use any
other article except the articles being used by such trader or
manufacturer, the registration of such trader is liable to be rectified
by limiting the ambit of registration and confining such registration
to the specific article or articles which really concern the trader or
manufacturer enjoying the registration made in his favour. In our
view, if rectification in such circumstances is not allowed, the trader
or manufacturer by virtue of earlier registration will be permitted to
enjoy the mischief of trafficking in trade mark. Looking to the
scheme of the registration of trade mark as envisaged in the
Trade Marks Act and the Rules framed thereunder, it appears to
us that registration of a trade mark cannot be held to be
absolute, perpetual and invariable under all circumstances.
Section 12 of the Trade Marks Act prohibits registration of
identical or deceptively similar trade marks in respect of goods
and description of goods which is identical or deceptively similar
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to the trade mark already registered. For prohibiting registration
under Section 12(1), goods in respect of which subsequent
registration is sought for, must be (i) in respect of goods or
description of goods being same or similar and covered by earlier
registration and (ii) trade mark claimed for such goods must be
same or deceptively similar to the trade mark already registered. It
may be noted here that under sub-section (3) of Section 12 of the Trade
Marks Act, in an appropriate case of honest concurrent use and/or of other
special circumstances, same and deceptively similar trade marks may be
permitted to another by the Registrar, subject to such conditions as may deem
just and proper to the Registrar. It is also to be noted that the expression
“goods” and “description of goods” appearing in Section 12(1) of the
Trade Marks Act indicate that registration may be made in respect
of one or more goods or of all goods conforming a general
description. The Trade Marks Act has noted distinction between
description of goods forming a genus and separate and distinctly
identifiable goods under the genus in various other sections e.g.
goods of same description in Section 46, Sections 12 and 34 and
class of goods in Section 18, Rules 12 and 26 read with Fourth
Schedule to the Rules framed under the Act.

48. The “class” mentioned in the Fourth Schedule may subsume or
comprise a number of goods or articles which are separately
identifiable and vendible and which are not goods of the same
description as commonly understood in trade or in common
parlance. Manufactured tobacco is a class mentioned in Class 34
of Fourth Schedule of the Rules but within the said class, there
are a number of distinctly identifiable goods which are marketed
separately and also used differently. In our view, it is not only
permissible but it will be only just and proper to register one or
more articles under a class or genus if in reality registration only
in respect of such articles is intended, by specifically mentioning
the names of such articles and by indicating the class under which
such article or articles are to be comprised. It is, therefore,
permissible to register only cigarette or some other specific
products made of “manufactured tobacco” as mentioned in Class
34 of Fourth Schedule of the Rules. In our view, the contention
of Mr Vaidyanathan that in view of change in the language of
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Section 8 of the Trade Marks Act as compared to Section 5 of the
Trade Marks Act, 1940, registration of trade mark is to be made
only in respect of class or genus and not in respect of articles of
different species under the genus is based on incorrect appreciation
of Section 8 of the Trade Marks Act and Fourth Schedule of the
Rules.”

We may mention that the aforesaid principle of law while interpreting the
provisions of Trade and Merchandise Act, 1958 is equally applicable as it is unaffected
by the Trade Marks Act, 1999 inasmuch as the main object underlying the said
principle is that the proprietor of a trade mark cannot enjoy monopoly over the entire
class of goods and, particularly, when he is not using the said trade mark in respect of
certain goods falling under the same class. In this behalf, we may usefully refer to
Section 11 of the Act which prohibits the registration of the mark in respect of the
similar goods or different goods but the provisions of this Section do not cover the
same class of goods.

The aforesaid discussion leads us to hold that all the ingredients laid down in
Section 11(2) of the Act, as explained by the Delhi High Court in Nestle India Ltd. v.
Mood Hospitality Pvt. Ltd., (2010) 42 PTC 514 (Del) (DB), have not been satisfied. We
are not persuaded to hold, on the facts of this case, that the appellant has adopted the
trade mark to take unfair advantage of the trade mark of the respondent. We also hold
that use of ‘NANDHINI’ by appellant in respect of its different goods would not be
detrimental to the purported distinctive character or repute of the trade mark of the
respondent. It is to be kept in mind that the appellant had adopted the trade mark in
respect of items sold in its restaurants way back in the year 1989 which was soon after
the respondent had started using the trade mark ‘NANDINI'. There is no document or
material produced by the respondent to show that by the year 1989 the respondent
had acquired distinctiveness in respect of this trade mark, i.e., within four years of the
adoption thereof. It, therefore, appears to be a case of concurrent user of trade mark
by the appellant.

There is some force in the argument of learned counsel for the appellant that
IPAB while passing orders dated 4t October, 2011 ignored its earlier order, of a
Coordinate Bench, passed on 20t April, 2010. Appeal in which order dated 20t April,
2010 was passed was between the same parties on identical issue. The IPAB had
dismissed the said appeal of the respondent and that order had attained finality. Prima
facie, this would act as an issue of estoppel between the parties (see Bhanu Kumar
Jain v. Archana Kumar and anr., (2005) 1 SCC 787, Hope Plantations Ltd. v. Taluk Land
Board, Peermade and another, (1999) 5 SCC 590). However, as we are holding that the
impugned orders of the IPAB and High Court are not sustainable in law and have
decided these appeals on merits it is not necessary to make any further cosmments on
the aforesaid aspect.
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PART -1l A

GUIDELINES
GUIDELINES TO BE FOLLOWED BY COURTS IN
CASES OF ADOPTION AS LAID DOWN IN THE CASE OF VINEETA
KUSHWAHA BY HIGH COURT OF MADHYA PRADESH

Various complaints were made to the Juvenile Justice Committee of the High
Court of M.P, Jabalpur by Child Care Institutions (for brevity “CCI”) and Special
Adoption Agencies (for brevity “SAA”) alleging that despite the children entered on the
Child Adoption Resource Information & Guidance System (for brevity “CARINGS”)
after declaring them legally free from the Child Welfare Committee (for brevity “CWC”),
their referrals were kept pending and not made on due time by the Central Adoption
Resource Authority (for brevity "CARA”), therefore, best interest of the child was
compromised.

The High Court of Madhya Pradesh took cognizance of various such complaints
made of Juvenile Justice Committee of the High Court. The High Court has issued
various guidelines regarding roles, responsibilities, jurisdiction and procedure of
Courts, CARA, SAA, CWC and SARA regarding adoption of children in the State of
Madhya Pradesh in the case of VINEETA KUSHWAHA reported in 2018 (3) MPLJ 422,
vide order dated 12.02.2018. We are publishing guidelines relating to the Courts
dealing with adoption matters.

The High Court considered the effect of Sections 2 (23), 56 and 58 of the Juvenile
Justice (Care And Protection of Children) Act, 2015, Rule 45 of the Juvenile Justice
(Care And Protection of Children) Model Rules, 2016 and Regulation 12 of the
Adoption Regulations, 2017 and issued following guidelines to be followed by the
Court :

Jurisdiction of Court -

(i) Court as defined under Section 2 (23) of the JJ Act includes District Court, Family
Court and City Civil Court having jurisdiction in the matter of adoption and
guardianship.

(ii) In case the said Court is vacant for one month, the next senior most Civil Court
may exercise such jurisdiction in its place and to pass the order.

Procedure before the Court —

(iii) The application must be filed by the SAA for adoption of a child in a Court where
the SAA is located.

(iv) In case the child is of the CCIl having linkage with SAA located at a different
district, the SAA may apply to the Court making the CCIl as co-petitioner without
joining any party as respondent in the said application.
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(v) In case of in-country adoption, the application ought to be filed within a period of
ten days from the date of matching of the child with the prospective adoptive
parents.

(vi) In case of inter-country adoption, the application may be filed within the same
period from the date of receiving the No Objection Certificate from the CARA.

(vii) There would not be any respondent as party because the case of adoption is not
required to be dealt with alike to be an adversarial litigation.

(viii) The adoption proceedings shall be held in camera by the Court.

(ix) The Court ought to record a satisfaction that the proposed adoption is for the
welfare of the child and due consideration of the wishes of the child having regard
to the age and understanding must be given.

(x) It is also a duty of the Court to look into the fact that neither the prospective
adoptive parents should offer or give any amount to the SAA nor the parents or
guardian of a child in case of relative adoption has received or agreed to receive
any payment or reward in consideration of the adoption except as permitted by
the CARA Regulation.

(xi) Such proceeding is required to be completed observing the time limit of two
months.

Thus, the aforesaid procedure is required to be observed by the Courts while
dealing the adoption cases.
3T FOIATIT & g1 fRAR =T (Tl & @YW Ud §yeyor) fyf@ga, 2015,

& G 2 (23), 56 TT 58, TRMI FATT (ATSAB] &I @YW TI {ILTOT) ey AIa, 2016

& fAga 45 vd gagw AfFzda, 2017 & @EIE 12 o7 @@ #IF gU gdd TEO

ATHGT H AdTs HIA drel =araradr & fov Aeafafaa Geanrfada sl v §.-

rarag i sfrasRar
(i) freT =arg FfRAFTsE & g 2 (23) & TRORNT =wIrag & Gear =ararad,
$eFd gty vd @S e =aray afFafaa § G gasago vd dyarswarn
& @HA H ARBRAT T

(i) Ifg @ sorIed ue @e Hy¥ar RF & for Red & O 3=y aRkgax Rfaw
SIATAT 396 TATA g AT AFAFNGT &1 gAr FT 30T TR X GFHaT §1

SAIATAT & qAET gfehar

(iii) TIAV gad AFUT TIATHT & G IH AT Dl IHAGA UFJT HIAT AT @
v AW gad uAguT voedr Rud g
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(iv)

(xi)

Ifg aras fFd 0 aradt H EYW H FEAT & § FH@A gaya yeg oo A
TIAY gdd AFUT TAHT F &, 9gf AAY gdd AFUT TAH ATATAT H drddpr &l
SEIW I TTAT P FE-3Ach Iy a1 pdr cafe A ucgdf ganw 3mdea &1
T

FAEMT gdd TEUT & ATHAT H dTdd TI Ml gdd ATa-TUar & A fir Afy
& 10 fGga & Hay mdga uegd & G amam ko)

FAteeNT ga® UTUT & ATHA H A UT hegld gad AU JATYS UITAHIOT
¥ HATART GATOTGT O1d &1 & 10 Gaw & fday uegd f6ar o1 dFar gl

gdd ATUT & ATHA H ds Y gl ueTdR A% @I wife s AdurcH®
AdeH & "ty F& @ ¥

SIATAT g AP TFUT H HrIATE dg HAY F A1 U]

I g% gaArura JAfAT@a w3ar @ifer 6 grarfag gas a1 ardd &
fod & 3@% dedor & fAT § vd arerd H g v gAY H AT WA §U
3P sToT B o faT # oar afeul

AT H T W dacy § 5 gg IE W 5 FT cId AU FIIGS
WAHIOT g JFAT TR & HARF d @ gad o arad gEATad  Arar-far
Ay ggd vl @ HS AR T Jyar g Hr JEr HY M T & FIQA F
AT GABTRU P g A VH aiadsd & ATar-fUar 3gar 3fdsmas o fy yar
UIRAIYT orF HY HYAT Gd HIA B HJIY HY S fh gAPAFOT & UfABT b
o smaR@a &

v FATE ar A A FHRT-TWA F Nay gul FIA U@ R

"The Courts charged with the duty of administering justice
have to remember that it is not the form but the substance
of the matter that has to be looked to and the parties
cannot be penalised for inadvertent errors committed by

them in the conduct of their cases."
Jaswant Singh, J. in Borpukhurie Tea Estate v.
Presiding Officer, Industrial Tribunal,

(1978) 2 SCC 667, para 7
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PART - IV
IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS

THE MUSLIM WOMEN (PROTECTION OF RIGHTS ON MARRIAGE)

ORDINANCE, 2018
NO. 7 OF 2018
New Delhi, the 19" September, 2018

Promulgated by the President in the Sixty-Ninth year of the Republic of India.

An Ordinance to protect the right of married Muslim women and to prohibit divorce
by pronouncing talag by their husband and for matters connected therewith or
incidential thereto;

WHEREAS the Muslim Women (Protection of Right on Marriage ) Bill, 2017 has
been passed by the House of the People and is pending in the Council of states;

AND WHEREAS inspite of the fact that the Supreme Court has held in the matter
of ShayaraBano v. Union of India and others [Writ Petition (Civil) No. 118 of 2016] and
other connected matters that the practice of triple talaq (talaq-e-biddat) as
unconstitutional, the said practice is still continuing unabated,;

AND WHEREAS Parliament is not in session and the President is satisfied that
circumstances exist which render it necessary for him to take immediate action to give
effect to the provisions of the said Bill with certain modifications;

NOW, THEREFORE, in exercise of the powers conferred by clause (1) of Article
123 of the Constitution, the President is pleased to promulgate the following
Ordinance:—

CHAPTER I

PRELIMINARY

1. Short title, extent and commencement. — (1) This Ordinance may be called the Muslim
Women (Protection of Rights on Marriage) Ordinance, 2018.
(2) It shall extend to the whole of India except the State of Jammu and Kashmir.
(3) It shall come into force at once.
2. Definitions. — In this Ordinance, unless the context otherwise requires,—
(a) “electronic form” shall have the same meaning as assigned to it in clause (r)
of sub-section (1) of section 2 of the Information Technology Act, 2000;
(b) “talag” means talaqg-e-biddat or any other similar form of talag having the
effect of instantaneous and irrevocable divorce pronounced by a Muslim
husband; and
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(c) “Magistrate” means a Judicial Magistrate of the First Class exercising
jurisdiction under the Code of Criminal Procedure, 1973, in the area where
the married Muslim woman resides.

CHAPTER 11

DECLARATION OF TALAQ TO BE VOID AND ILLEGAL

Talaq to be void and illegal. — Any pronouncement of talaq by a Muslim husband
upon his wife, by words, either spoken or written or in electronic form or in any
other manner whatsoever, shall be void and illegal.

Punishment for pronouncing talag — Any Muslim husband who pronounces talaq
referred to in section 3 upon his wife shall be punished with imprisonment for a
term which may extend to three years, and shall also be liable to fine.

CHAPTER III

PROTECTION OF RIGHTS OF MARRIED MUSLIM WOMEN

Subsistence allowance. — Without prejudice to the generality of the provisions

contained in any other law for the time being in force, a married Muslim woman

upon whom talag is pronounced shall be entitled to receive from her husband such
amount of subsistence allowance for her and dependent children as may be
determined by the Magistrate.

Custody of Minor children. — Notwithstanding anything contained in any other

law for the time being in force, a married Muslim woman shall be entitled to

custody of her minor children in the event of pronouncement of ralag by her
husband, in such manner as may be determined by the Magistrate.

Offence to be Cognizable, Compoundable etc. — Notwithstanding anything

contained in the Code of Criminal Procedure, 1973,—

(a) an offence punishable under this Ordinance shall be cognizable, if
information relating to the commission of the offence is given to an officer in
charge of a police station by the married Muslim woman upon whom talagq is
pronounced or any person related to her by blood or marriage;

(b) an offence punishable under this Ordinance shall be compoundable, at the
instance of the married Muslim woman upon whom talaq is pronounced with
the permission of the Magistrate, on such terms and conditions as he may
determine;

(c) no person accused of an offence punishable under this Ordinance shall be
released on bail unless the Magistrate, on an application filed by the accused
and after hearing the married Muslim woman upon whom talaq is
pronounced, is satisfied that there are reasonable grounds for granting bail
to such person.
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THE FUGITIVE ECONOMIC OFFENDERS ACT, 2018
No. 17 of 2018
31¢t July, 2018

An Act to provide for measures to deter fugitive economic offenders from evading
the process of law in India by staying outside the jurisdiction of Indian courts, to
preserve the sanctity of the rule of law in India and for matters connected therewith or
incidental thereto.

BE it enacted by Parliament in the Sixty-ninth Year of the Republic of India as
follows:—

CHAPTER I
PRELIMINARY

1. Short title, extent and commencement. — (1) This Act may be called the Fugitive
Economic Offenders Act, 2018.

(2)
(3)

It extends to the whole of India.
It shall be deemed to have come into force on the 21stday of April, 2018.

2. Definitions. — (1) In this Act, unless the context otherwise requires,—

(a)

(b)

“Administrator” means an Administrator appointed under sub-section (1) of
section 15;

“benami property” and “benami transaction” shall have the same
meanings as assigned to them under clauses (8) and (9) respectively of
section 2 of the Prohibition of Benami Property Transactions Act, 1988;
“contracting State” means any country or place outside India in respect of which
arrangements have been made by the Central Government with the Government of such
country through a treaty or otherwise;

“Deputy Director” means the Deputy Director appointed under sub-section
(1) of section 49 of the Prevention of Money-Laundering Act, 2002;
“Director” means the Director appointed under sub-section (1) of section 49
of the Prevention of Money-Laundering Act, 2002;

“fugitive economic offender” means any individual against whom a warrant
for arrest in relation to a Scheduled Offence has been issued by any Court in
India, who—

has left India so as to avoid criminal prosecution; or

being abroad, refuses to return to India to face criminal prosecution;

“key managerial personnel” shall have the same meaning as assigned to it
in clause (51) of section 2 of the Companies Act, 2013;

“notification” means a notification published in the Official Gazette and the
expression “notify” shall be construed accordingly;
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(i) “person” includes—

(i) anindividual;

(ii) a Hindu Undivided Family;

(iii) a company;

(iv) a trust;

(v) a partnership;

(vi) a limited liability partnership;

(vii) an association of persons or a body of individuals, whether incorporated

or not;

(viii)every artificial juridical person not falling within any of the preceding
sub-clauses; and

(ix) any agency, office or branch owned or controlled by any of the above
persons mentioned in the preceding sub-clauses;

(j) “prescribed” means prescribed by rules made under this Act;

(k) “proceeds of crime” means any property derived or obtained, directly or
indirectly, by any person as a result of criminal activity relating to a
Scheduled Offence, or the value of any such property, or where such
property is taken or held outside the country, then the property equivalent in
value held within the country or abroad,;

() “Schedule” means the Schedule appended to this Act;

(m) “Scheduled Offence” means an offence specified in the Schedule, if the
total value involved in such offence or offences is one hundred crore rupees
or more;

(n) “Special Court” means a Court of Session designated as a Special Court
under sub-section (1) of section 43 of the Prevention of Money-laundering
Act, 2002.

(2) The words and expressions used and not defined in this Act but defined in
the Prevention of Money-laundering Act, 2002 shall have the meanings
respectively assigned to them in that Act.

Application of Act. — The provisions of this Act shall apply to any individual who

is, or becomes, a fugitive economic offender on or after the date of coming into

force of this Act.

CHAPTER 11
DECLARATION OF FUGITIVE ECONOMIC OFFENDERS AND

CONFISCATION OF PROPERTY

Application for declaration of fugitive economic offender and
procedure therefor. — (1) Where the Director or any other officer not
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below the rank of Deputy Director authorised by the Director for the purposes of
this section, has reason to believe (the reasons for such belief to be recorded in
writing), on the basis of material in his possession, that any individual is a fugitive
economic offender, he may file an application in such form and manner as may be
prescribed in the Special Court that such individual may be declared as a fugitive
economic offender.

(2) The application referred to in sub-section (1) shall contain—

(a) reasons for the belief that an individual is a fugitive economic offender;

(b) any information available as to the whereabouts of the fugitive economic
offender;

(c) a list of properties or the value of such properties believed to be the
proceeds of crime, including any such property outside India for which
confiscation is sought;

(d) a list of properties or benami properties owned by the individual in India
or abroad for which confiscation is sought; and

(e) alist of persons who may have an interest in any of the properties listed
under clauses (c) and (d).

(3) The Authorities appointed for the purposes of the Prevention of Money-
laundering Act, 2002 shall be the Authorities for the purposes of this Act.
Attachment of property. — (1) The Director or any other officer authorised by the
Director, not below the rank of Deputy Director, may, with the permission of the
Special Court, attach any property mentioned in the application under section 4 by

an order in writing in such manner as may be prescribed.

(2) Notwithstanding anything contained in sub-section (1) or section 4, the
Director or any other officer, not below the rank of Deputy Director,
authorised by the Director, may, by an order in writing, at any time prior to
the filing of the application under section 4, attach any property—

(a) for which there is a reason to believe that the property is proceeds of
crime, or is a property or benami property owned by an individual who is
a fugitive economic offender; and

(b) which is being or is likely to be dealt with in a manner which may result
in the property being unavailable for confiscation:

Provided that the Director or any other officer who provisionally attaches any

property under this sub-section shall, within a period of thirty days from the

date of such attachment, file an application under section 4 before the

Special Court.
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(3) The attachment of any property under this section shall continue for a period
of one hundred and eighty days from the date of order of attachment or such
other period as may be extended by the Special Court before the expiry of
such period.

(4) Nothing in this section shall prevent the person interested in the enjoyment
of the immovable property attached under sub-section (1) from such
enjoyment.

Explanation.— For the purposes of this sub-section, the expression “person

interested”, in relation to any immovable property includes all persons claiming or

entitled to claim any interest in the property.

Powers of Director and other officers. — The Director or any other officer shall,

for the purposes of section 4, have the same powers as are vested in a civil court

under the Code of Civil Procedure, 1908 while trying a suit in respect of the
following matters, namely:—

(a) discovery and inspection;

(b) enforcing the attendance of any person, including any officer of a reporting
entity and examining him on oath;

(c) compelling the production of records;

(d) receiving evidence on affidavits;

(e) issuing commissions for examination of witnesses and documents; and

(f) any other matter which may be prescribed.

Power of survey. - (1) Notwithstanding anything contained in any other

provisions of this Act, where a Director or any other officer authorised by the

Director, on the basis of material in his possession, has reason to believe (the

reasons for such belief to be recorded in writing), that an individual may be a

fugitive economic offender, he may enter any place—

(i) within the limits of the area assigned to him; or

(ii) in respect of which he is authorised for the purposes of this section, by
such other authority, who is assigned the area within which such place is
situated.

(2) Where the Director or any other officer authorised by him, on the basis of
material in his possession, has reason to believe (the reasons for such belief
to be recorded in writing) that an individual may be a fugitive economic
offender and it is necessary to enter any place as mentioned in sub-section
(1), he may request any proprietor, employee or any other person who may
be present at that time, to—

(a) afford him the necessary facility to inspect such records as he may
require and which may be available at such place;
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(b) afford him the necessary facility to check or verify the proceeds of crime
or any transaction related to proceeds of crime which may be found
therein; and

(c) furnish such information as he may require as to any matter which may
be useful for, or relevant to any proceedings under this Act.

(3) The Director, or any other officer acting under this section may—

(i) place marks of identification on the records inspected by him and make
or cause to be made extracts or copies therefrom;

(ii) make an inventory of any property checked or verified by him; and

(iii) record the statement of any person present at the property which may be
useful for, or relevant to, any proceeding under this Act.

Search and seizure. — (1) Notwithstanding anything contained in any other law

for the time being in force, where the Director or any other officer not below the

rank of Deputy Director authorised by him for the purposes of this section, on the

basis of information in his possession, has reason to believe (the reason for such

belief to be recorded in writing) that any person—

(i) may be declared as a fugitive economic offender;

(if) is in possession of any proceeds of crime;

(iii) is in possession of any records which may relate to proceeds of crime; or

(iv) is in possession of any property related to proceeds of crime, then, subject to
any rules made in this behalf, he may authorise any officer subordinate to
him to—

(a) enter and search any building, place, vessel, vehicle or aircraft where he
has reason to suspect that such records or proceeds of crime are kept;

(b) break open the lock of any door, box, locker, safe, almirah or other
receptacle for exercising the powers conferred by clause (a) where the
keys thereof are not available;

(c) seize any record or property found as a result of such search;

(d) place marks of identification on such record or property, if required or
make or cause to be made extracts or copies therefrom;

(e) make a note or an inventory of such record or property; and

(f) examine on oath any person, who is found to be in possession or control
of any record or property, in respect of all matters relevant for the
purposes of any investigation under this Act.
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(2)

Where an authority, upon information obtained during survey under section 7,
is satisfied that any evidence shall be or is likely to be concealed or
tampered with, he may, for reasons to be recorded in writing, enter and
search the building or place where such evidence is located and seize that
evidence.

Search of persons. — Notwithstanding anything contained in any other law for the

time being in force—

(a)

if an authority, authorised in this behalf by the Central Government by
general or special order, has reason to believe (the reason for such belief to
be recorded in writing) that any person has secreted about his person or
anything under his possession, ownership or control, any record or proceeds
of crime which may be useful for or relevant to any proceedings under this
Act, he may search that person and seize such record or property which may
be useful for or relevant to any proceedings under this Act;

where an authority is about to search any person, he shall, if such person so
requires, take such person within twenty-four hours to the nearest Gazetted
Officer, superior in rank to him, or a Magistrate:

Provided that the period of twenty-four hours shall exclude the time
necessary for the journey undertaken to take such person to the nearest
Gazetted Officer, superior in rank to him, or the Magistrate’s Court;

if the requisition under clause (b) is made, the authority shall not detain the
person for more than twenty-four hours prior to taking him before the
Gazetted Officer, superior in rank to him, or the Magistrate referred to in that
clause:

Provided that the period of twenty-four hours shall exclude the time
necessary for the journey from the place of detention to the office of the
Gazetted Officer, superior in rank to him, or the Magistrate’s Court;

the Gazetted Officer or the Magistrate before whom any such person is
brought shall, if he sees no reasonable ground for search, forthwith
discharge such person but otherwise shall direct that search be made;

before making the search under clause (a) or clause (d), the authority shall
call upon two or more persons to attend and witness the search and the
search shall be made in the presence of such persons;

the authority shall prepare a list of record or property seized in the course of
the search and obtain the signatures of the witnesses on the list;

no female shall be searched by anyone except a female; and
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10.

11.

(h) the authority shall record the statement of the person searched under clause
(a) or clause (d) in respect of the records or proceeds of crime found or
seized in the course of the search.

Notice. — (1) Where an application under section 4 has been duly filed, the

Special Court shall issue a notice to an individual who is alleged to be a fugitive

economic offender.

(2) The notice referred to in sub-section (1), shall also be issued to any other
person who has any interest in the property mentioned in the application
under sub-section (2) of section 4.

(3) A notice under sub-section (1) shall—

(a) require the individual to appear at a specified place and time not less than six weeks
from the date of issue of such notice; and

(b) state that failure to appear on the specified place and time shall result in
a declaration of the individual as a fugitive economic offender and
confiscation of property under this Act.

(4) A notice under sub-section (1) shall be forwarded to such authority, as the
Central Government may notify, for effecting service in a contracting State.

(5) The authority referred to in sub-section (4) shall make efforts to serve the
notice within a period of two weeks in such manner as may be prescribed.

(6) A notice under sub-section (1) may also be served to the individual alleged to
be a fugitive economic offender by electronic means to—

(a) his electronic mail address submitted in connection with an application
for allotment of Permanent Account Number under section 139A of the
Income-tax Act, 1961;

(b) his electronic mail address submitted in connection with an application
for enrolment under section 3 of the Aadhaar (Targeted Delivery of
Financial and Other Subsidies, Benefits and Services) Act, 2016; or

(c) any other electronic account as may be prescribed, belonging to the individual which
is accessed by him over the internet, subject to the satisfaction of the Special Court
that such account has been recently accessed by the individual and constitutes a
reasonable method for communication of the notice to the individual.

Procedure for hearing application. — (1) Where any individual to whom notice

has been issued under sub-section (1) of section 10 appears in person at the

place and time specified in the notice, the Special Court may terminate the
proceedings under this Act.
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12.

(2)

(4)

Where any individual to whom notice has been issued under sub-section (1)

of section 10 fails to appear at the place and time specified in the notice, but

enters appearance through counsel, the Special Court may in its discretion

give a period of one week to file a reply to the application under section 4.

Where any individual to whom notice has been issued under sub-section (1)

of section 10 fails to enter appearance either in person or through counsel,

and the Special Court is satisfied—

(a) that service of notice has been effected on such party; or

(b) that notice could not be served in spite of best efforts because such
individual has evaded service of notice, it may, after recording reasons
in writing, proceed to hear the application.

The Special Court may also give any person to whom notice has been issued

under sub-section (2) of section 10 a period of one week to file a reply to the

application under section 4.

Declaration of fugitive economic offender. — (1) After hearing the application

under section 4, if the Special Court is satisfied that an individual is a fugitive
economic offender, it may, by an order, declare the individual as a fugitive
economic offender for reasons to be recorded in writing.

(2)

On a declaration under sub-section (1), the Special Court may order that any

of the following properties stand confiscated to the Central Government—

(a) the proceeds of crime in India or abroad, whether or not such property is
owned by the fugitive economic offender; and

(b) any other property or benami property in India or abroad, owned by the
fugitive economic offender.

The confiscation order of the Special Court shall, to the extent possible, identify the

properties in India or abroad that constitute proceeds of crime which are to be confiscated

and in case such properties cannot be identified, quantify the value of the proceeds

of crime.

The confiscation order of the Special Court shall separately list any other

property owned by the fugitive economic offender in India which is to be

confiscated.

Where the Special Court has made an order for confiscation of any property

under sub-section (2), and such property is in a contracting State, the

Special Court may issue a letter of request to a Court or authority in the

contracting State for execution of such order.

Every letter of request to be transmitted to a contracting State under sub-

section (5) shall be transmitted in such form and manner as the Central

Government may, by notification, specify in this behallf.
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13.

14,

(7) The Special Court may, while making the confiscation order, exempt from
confiscation any property which is a proceed of crime in which any other
person, other than the fugitive economic offender, has an interest if it is
satisfied that such interest was acquired bona fide and without knowledge of
the fact that the property was proceeds of crime.

(8) All the rights and title in the confiscated property shall, from the date of the
confiscation order, vest in the Central Government, free from all
encumbrances.

(9) Where on the conclusion of the proceedings, the Special Court finds that the
individual is not a fugitive economic offender, the Special Court shall order
release of property or record attached or seized under this Act to the person
entitled to receive it.

(10) Where an order releasing the property has been made by the Special
Court under sub-section (9), the Director or any other officer authorised by
him in this behalf may withhold the release of any such property or record for
a period of ninety days from the date of receipt of such order, if he is of the
opinion that such property is relevant for the appeal proceedings under this
Act.

Supplementary application. — (1) Where at any time after the institution of the

application under section 4, any other property is discovered or identified which

constitutes proceeds of crime or is property or benami property owned by the
individual in India or abroad who is a fugitive economic offender liable to be
confiscated under this Act, the Director or any other officer not below the rank of

Deputy Director authorised by the Director for the purposes of this section, may

file a supplementary application in the Special Court seeking confiscation of such

properties.

(2) The provisions of sections 4 to 12 shall, as far as may be, apply in relation to
such application as they apply in relation to an application under section 4.

Power to disallow civil claims. — Notwithstanding anything contained in any

other law for the time being in force,—

(a) on a declaration of an individual as a fugitive economic offender, any Court
or tribunal in India, in any civil proceeding before it, may, disallow such
individual from putting forward or defending any civil claim; and

(b) any Court or tribunal in India in any civil proceeding before it, may, disallow
any company or limited liability partnership from putting forward or defending
any civil claim, if an individual filing the claim on behalf of the company or
the limited liability partnership, or any promoter or key managerial personnel
or majority shareholder of the company or an individual having a controlling
interest in the limited liability partnership has been declared as a fugitive
economic offender.
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15.

16.

17.

Explanation.— For the purposes of this section, the expressions—

(a) “company” means any body corporate and includes a firm, or other
association of persons; and

(b) “limited liability partnership” shall have the same meaning as assigned
to it in clause (n) of sub-section (1) of section 2 of the Limited Liability
Partnership Act, 2008.

Management of properties confiscated under this Act. — (1) The Central

Government may, by order published in the Official Gazette, appoint as many of

its officers (not below the rank of a Joint Secretary to the Government of India) as

it thinks fit, to perform the functions of an Administrator.

(2) The Administrator appointed under sub-section (1) shall receive and manage
the property in relation to which an order has been made under sub-section
(2) of section 12 in such manner and subject to such conditions as may be
prescribed.

(3) The Administrator shall also take such measures, as the Central Government
may direct, to dispose of the property which is vested in the Central
Government under section 12:

Provided that the Central Government or the Administrator shall not
dispose of any property for a period of ninety days from the date of the order

under sub-section (2) of section 12.

CHAPTER III

MISCELLANEOUS
Rules of evidence. — (1) The burden of proof for establishing—
(a) that an individual is a fugitive economic offender; or
(b) that a property is the proceeds of crime or any other property in which
the individual alleged to be a fugitive economic offender has an interest,
shall be on the Director or the person authorised by the Director to file
the application under section 4.

(2) Notwithstanding anything contained in any other law for the time being in
force, where any person referred to in sub-section (2) of section 10 claims
that any interest in any property was acquired bona fide and without
knowledge of the fact that, such property constitutes proceeds of crime, the
burden of proving such fact shall lie upon him.

(3) The standard of proof applicable to the determination of facts by the Special
Court under this Act shall be preponderance of probabilities.

Appeal. — (1) An appeal shall lie from any judgment or order, not being an

interlocutory order, of a Special Court to the High Court both on facts and on law.
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18.

19.

20.

21.

22,

23.

(2) Every appeal under this section shall be preferred within a period of thirty
days from the date of the judgment or order appealed from:

Provided that the High Court may entertain an appeal after the expiry of the said
period of thirty days, if it is satisfied that the appellant had sufficient cause for not preferring the
appeal within the period of thirty days:

Provided further that no appeal shall be entertained after the expiry of
period of ninety days.

Bar of jurisdiction. — No civil court shall have jurisdiction to entertain any suit or
proceeding in respect of any matter which the Special Court is empowered by or
under this Act to determine and no injunction shall be granted by any court or
other authority in respect of any action taken or to be taken in pursuance of any
power conferred by or under this Act.
Protection of action taken in good faith. — No suit, prosecution or other legal
proceeding shall lie against the Central Government or Presiding Officer of the
Special Court or Director or Deputy Director or any other officer authorised by the
Director for anything which is in good faith done or intended to be done under this
Act or any rule made thereunder.
Power of Central Government to amend Schedule. - (1) The Central
Government may, having regard to the objects of this Act, and if it considers
necessary or expedient so to do, by notification add to, or as the case may be,
omit from the Schedule any offences specified therein.
(2) Every such notification shall, as soon as after it is issued, be laid before
each House of Parliament.
Overriding effect. — The provisions of this Act shall have effect, notwithstanding
anything inconsistent therewith contained in any other law for the time being in
force.
Application of other laws not barred. — The provisions of this Act shall be in
addition to and not in derogation of any other law for the time being in force.
Power to make rules. — (1) The Central Government may, by notification in the
Official Gazette, make rules for carrying out the provisions of this Act.
(2) In particular, and without prejudice to generality of the foregoing power, such
rules may provide for all or any of the following matters, namely:—
(a) the form and manner of filing application under sub-section (1) of section

4;

(b) the manner of attachment of property under sub-section (1) of section 5;
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24,

25,

26.

(c) other matters under clause (f) of section 6;

(d) the procedure for conducting search and seizure under section 8;

(e) the manner in which the notice shall be served under sub-section (5) of
section 10;

(f) any other electronic account under clause (c) of sub-section (6) of
section 10;

(g) the manner and conditions subject to which the Administrator shall
receive and manage the property confiscated under sub-section (2) of
section 15; and

(h) any other matter which is required to be, or may be, prescribed or in
respect of which provision is to be made by rules.

Laying of rules before Parliament. — Every rule made under this Act shall be
laid, as soon as may be after it is made, before each House of Parliament, while it
is in session, for a total period of thirty days which may be comprised in one
session or in two or more successive sessions, and if, before the expiry of the
session immediately following the session or the successive sessions aforesaid,
both Houses agree in making any modification in the rule or both Houses agree
that the rule should not be made, the rule shall thereafter have effect only in such
modified form or be of no effect, as the case may be; so, however, that any such
modification or annulment shall be without prejudice to the validity of anything
previously done under that rule.
Power to remove difficulties. — (1) If any difficulty arises in giving effect to the
provisions of this Act, the Central Government may, by order, published in the
Official Gazette, make such provisions not inconsistent with the provisions of this
Act as may appear to be necessary for removing the difficulty:
Provided that no order shall be made under this section after the expiry
of five years from the date of commencement of this Act.
(2) Every order made under this section shall be laid, as soon as may be after it
is made, before each House of Parliament.

Repeal and saving. — (1) The Fugitive Economic Offenders Ordinance, 2018, is
hereby repealed.
(2) Notwithstanding such repeal, anything done or any action taken under the

said Ordinance, shall be deemed to have been done or taken under this

Act.
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THE SCHEDULE
[SEE SECTION 2 (L) AND (M)].

Section

Description of offence

I. Offences under the Indian Penal Code, 1860 (45 of 1860)

120B read with
any offence in
this Schedule

Punishment of criminal conspiracy.

255 Counterfeiting Government stamp.

257 Making or selling instrument for counterfeiting Government stamp.

258 Sale of counterfeit Government stamp.

259 Having possession of counterfeit Government stamp.

260 Using as genuine a Government stamp known to be counterfeit.

417 Punishment for cheating.

418 Cheating with knowledge that wrongful loss may ensue to person whose
interest offender is bound to protect.

420 Cheating and dishonestly inducing delivery of property.

421 Dishonest or fraudulent removal or concealment of property to prevent
distribution among creditors.

422 Dishonestly or fraudulently preventing debt being available for creditors.

423 Dishonest or fraudulent execution of deed of transfer containing false
statement of consideration.

424 Dishonest or fraudulent removal or concealment of property.

467 Forgery of valuable security, will, etc.

471 Using as genuine a forged [document or electronic record].

472 Making or possessing counterfeit seal, etc., with intent to commit forgery
punishable under section 467.

473 Making or possessing counterfeit seal, etc., with intent to commit forgery
punishable otherwise.

475 Counterfeiting device or mark used for authenticating documents described in

section 467, or possessing counterfeit marked material.
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476 Counterfeiting device or mark used for authenticating documents other than
those described in section 467, or possessing counterfeit marked material.

481 Using a false property mark.

482 Punishment for using a false property mark.

483 Counterfeiting a property mark used by another.

484 Counterfeiting a mark used by a public servant.

485 Making or possession of any instrument for counterfeiting a property mark.

486 Selling goods marked with a counterfeit property mark.

487 Making a false mark upon any receptacle containing goods.

488 Punishment for making use of any such false mark.

489A Counterfeiting currency notes or bank notes.

489B Using as genuine, forged or counterfeit currency notes or bank notes

Il. Offences under the Negotiable Instruments Act, 1881 (26 of 1881)

138

Dishonour of cheque for insufficiency, etc., of funds in the account.

lll. Offences under the

Reserve Bank of India Act, 1934 (2 of 1934)

58B

Penalties.

IV. Offences under the

Central Excise Act, 1944 (1 of 1944)

9

Offences and Penalties.

V. Offences under the Customs Act, 1962 (52 of 1962)

135

Evasion of duty or prohibitions.

VI. Offences under the Prohibition of Benami Property Transactions Act, 1988 (45 of 1988)

3

Prohibition of benami transactions.

VIl. Offences under the Prevention of Corruption Act, 1988 (49 of 1988)

7 Public servant taking gratification other than legal remuneration
in respect of an official act.

8 Taking gratification in order, by corrupt or illegal means, to influence public
servant.

9 Taking gratification for exercise of personal influence with public

servant.
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10 Punishment for abetment by public servant of offences defined in
section 8 or section 9 of the Prevention of Corruption Act, 1988.
13 Criminal misconduct by a public servant.

VIil. Offences under th

e Securities and Exchange Board of India Act, 1992 (15 of 1992)

12A read with Prohibition of manipulative and deceptive devices, insider trading and
section 24 substantial acquisition of securities or control.
24 Offences for contravention of the provisions of the Act.

IX. Offences under the

Prevention of Money Laundering Act, 2002 (15 of 2003)

3

Offence of money-laundering.

4

Punishment for money-laundering.

X. Offences under the Limited Liability Partnership Act, 2008 (6 of 2009)

Sub-section (2)

of section 30

Carrying on business with intent or purpose to defraud creditors of the Limited

Liability Partnership or any other person or for any other fraudulent purpose.

XI. Offences under the

Foreign Contribution (Regulation) Act, 2010 (42 of 2010)

34 Penalty for article or currency or security obtained in contravention of section
10.
35 Punishment for contravention of any provision of the Act.

XIl. Offences under the Companies Act, 2013 (18 of 2013)

Sub-section (4) of
section 42 of
the Companies
Act, 2013 read

with section 24
of the Securities
and Exchange
Board of India

Offer or invitation for subscription of securities on private placement.

Act, 1992
(15 of 1992)
74 Repayment of deposits, etc., accepted before commencement of the
Companies Act, 2013.
76A Punishment for contravention of section 73 or section 76 of the Companies Act,

2013.
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Second proviso to | Carrying on business of a company for a fraudulent or unlawful purpose.
sub section (4) of
section 206
Clause (b) of section | Conducting the business of a company with intent to defraud its creditors,
213 members or any other persons or otherwise for a fraudulent or unlawful
purpose, or in @ manner oppressive to any of its members or that the company
was formed for any fraudulent or unlawful purpose.
447 Punishment for fraud.
452 Punishment for wrongful withholding of property

XIll. Offences under the Black Money (Undisclosed Foreign Income and Assets) and Imposition of Tax
Act, 2015 (22 of 2015)

51 ‘ Punishment for wilful attempt to evade tax.
XIV. Offences under the Insolvency and Bankruptcy Code, 2016 (31 of 2016)
69 ‘ Punishment for transactions defrauding creditors.

XV. Offences under the Central Goods and Services Tax Act, 2017 (12 of 2017)

Sub-section (5) of | Punishment for certain offences.
section 132

CORRIGENDA

IN THE PREVENTION OF CORRUPTION (AMENDMENT) ACT, 2018
(16 of 2018) as published in the Gazette of India, Extraordinary, Part Il, Section 1,
Issue No. 28, dated the 16t" July, 2018—

Page No. Line(s) No. For Read

3 32 “later” “latter”

5 3 “shall be not” “shall not be”

5 23 “shall be not” “shall not be”

5 39 “17A.(1)" “17A.

7 5 “presecribe” “prescribe”

7 26 “section 13(1) (A)” “section 13(1) (a)”
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